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EXPLANATION 


T he object in view in preparing Corpus Juris Secundum has been two- 
old: First, to provide a complete encyclopedic treatment of the whole 
body of the law, which means that it must be based upc»n all the reported 
cases; Second, to present each title of the law in form and content most suit¬ 
able as a means of practical reference for the Bench and Bar. 

Corpus Juris Secundum is therefore a complete restatement of the entire 
body of American Law. The clear-cut and exhaustive propositions compris¬ 
ing the text are supported by all the authorities from the earliest times to date. 
The supporting case citations, conspicuously set out in the notes, point to all 
decisions handed down since the publication of Corpus Juris. When the 
searcher may wish to consult earlier authorities, a specific reference to Corpus 
Juris makes available all cases back to 1658. 

Each title is preceded by a complete section analysis, greatly simpli¬ 
fied to facilitate research. Where the scope of any section is such as to re¬ 
quire it, a more minute analysis is found thereunder in its appropriate place 
within the title (see Abatement and Revival, Section 112). The convenience 
of this method—^an innovation in entyclopedic writing—^must immediately 
commend itself. 

A concise black-letter summary, indicative of its scope, precedes the 
full treatment or statement of the law tmder each section. These introduc¬ 
tory summaries, concise and free from interlineation of authorities, have 
proven of great convenience and value in legal research. 

An index is found in the back of each volume «>vering the titles con¬ 
tained therein, thus providing another convenient means of ready access to the 
text and notes. 

Corpus Juris Secundum is kept to date means of annual cumula¬ 
tive pocket parts for each volume. This feature of supplementation which 
has proved so successful in modem digests and statutes conveniently, and 
with certainly, keeps each title constantly to date through current cases anH 
new precedents. 

Corpus Juris Secundum represents the combined products of the highest 
editorial talent and manufacturing skill Its many excellent editorial features 
are fittingly accompanied by corresponding innovations and improvements in 
mechanical arrangement, typography, and design, which the publisher believes 
will commend themselves to the profession as representing a new standard 
in legal publications. 
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SOCIAL SECURITY AND PUBLIC WELFARE 

This Title includes old age assistance; old ^e and survivors insurance benefits i railroad emplc^ees 
retirement be n e fi ts under federal statutes; maternal and child welfare acts; acts relating to assistance to 
the blind and crippled; medical care and disability benefits under statutes; and unemplo 3 niient and 
compensation under state and federal statutes. 
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Analysis 
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§ 1. General Principles 

The matter of social security Is a proper subject of 
governmental action, and support of the poor Is a public 
purpose. 

The matter of social security is a proper subject 
of governmental action in the interest of the gen¬ 
eral welfare.! The term “public welfare” is a com¬ 
prehensive expression ;2 it embraces the health, 
peace, morals, and safety of the community,3 and 
regulations to promote the economic welfare, public 
convenience, and general prosperity of the com¬ 
munity it signifies that which is a public necessity 
or for the convenience of the public.® In the 
popular mind, the term has come to be synofhymous 
with public charity, and to signify some form of 
direct relief to persons affected by dislocation of 
industry and spread of unemployment.® 

Support of the poor has long been recognized as 
a public purpose;^ and it has been hdd that the 
expenditure of funds by the state for such purpose 
is in the performance of a “governmental func¬ 


tion”® or “governmental duty.”® Further, it has 
■been held that authority to legislate on the subject 
of pauperism is not confined to provisions of as¬ 
sistance,!® and that pauperism may be suppressed 
and prevented, as well as relieved, by legislation.!! 
Pension and relief programs not involving contribu¬ 
tions to specific funds by actual or prospective 
beneficiaries provide only a voluntary bounty which 
may be discontinued at any time.!® 

§ 2. Nature, Purposes, and Validity of Stat¬ 
utes 

Statutes providing for social security programs are 
generally valid. The Federal Social Security Act, com¬ 
prising a aeries of measures designed to alleviate the In¬ 
securities of modern life, and to enlist the cooperation of 
the states, Is valid. 

In a number of jurisdictions statutes providing 
for or implementing social security and public wel¬ 
fare programs have been held valid against a variety 
of objections.!® 


1. Ala.—Beeland Wholesale Oo. v. 

Kaufman, 174 So. 516, 234 Ala. 249. 
Vowear of congress 

(1) Congress has power to tax and 
spend for the general welfare. 

U.S.—Helvering v. Davis, Mass., 57 S. 
Ct 904, 301 n.S. 619, 672, 81 L..E± 
1307, 109 A.L.R. 1319—U. a v. But¬ 
ler, Mass., 56 8,Ct 312, 297 U.S. 1, 
80 D.Bd. 477, 102 A.Li.R. 914. 

D.C.—^Franklin Tp. in Somerset Coun¬ 
ty, 3Sr. J. V. Tugwell, 85 F.2d 208, 
66 APP.D.C. 42. 

(2) While such power Is broad and 
sweeping, it Is not without restric¬ 
tions.—Franklin Tp. in Somerset 
County, N. J- v. Tugwell, supra. 

(3) The power may not be exer¬ 
cised where it conflicts with express 
limitations imposed by the constitu¬ 
tion.—Franklin Tp. in Somerset 
County, N. J. v. Tugwell, supra. 

(4) The power is also limited by 
the requirement that the welfare 
sought to be served must be nation¬ 
al and not merely matters of local 
concern which belong exclusively to 
the states.—Franklin Tp. in Somerset 
County, N. J. v. Tugwell, supra. 

(5) However, the determination of 
what constitutes general welfare Is 
within the province of congress, and 
if its determination is not arbitrary, 
the locality must yield.—Helvering 
V. Davis, Mass., 57 &,Ct. 904, 301 U.S. 
619, 672, 81 DJGd. 1307, 109 A.D.R. 
1319. 

ft. DeL—Wilmington v. Turk. 129 A. 

512, 516, 14 Del.Ch. 392. 

Mo.—Oozpn# •Tiizls cited lx State ex 
reh City of St Louis v. Public 


Service Commission of Missouri, 66 
S.W.2d 898, 404, 331 Mo. 1098. 

3 , Mo.—Gorpns Jnxis dted ix State 
ex rel. City of St Louis v. Public 
Service Commission of Missouri, 
56 S.W.2d 398, 404. 831 Mo. 1098. 

50 C.J. p 867 note 18. 

4. CaL—Graham v. Elingwell, 24 P. 
2d 488, 218 Cal, 658—Miller v. 
Board of Public Works, 234 P. 381, 
883. 195 Cal. 477, 88 A.L.R. 1479— 
GoodaU V. Brite, 54 P.2d 610, 613, 
11 CalJLpp.2d 540. 

M i nn .—Western Buse Telephone Oo. 
V. Northwestern Bell Telephone 
Co., 248 N.W. 220, 229, 188 Minn. 
524. 

Bm Minn.—Western Buse Telephone 
Co. V. Northwestern Bell Telephone 
Co., supra. 

Mo.—Coiinui JUds dted ix State ex 
rel. City of St Louis v. Public 
Service Commission of Missouri, 56 

I S.W.2d 398, 404, 331 Mo. 1098. 

50 C.J. p 867 note 19. 

6m iU.Sw—Chicago Bank of Commerce 
V. McPherson, aOAJflch., 62 P.2d 
393. 396. 

?■ U.S.—Carmichael v. Southern 

Cbal & Coke Co., Ala., 57 S.Ct 868, 
801 U.S. 495, 81 L.Bd. 1245, 109 A. 
L.It 1827. 

Bm Pa.—Commonwealth v. Schuylkill 
County, 62 A.2d 922, 861 Pa. 126. 

9. Pa.—Commonwealth v. Schuylkill 
County, supra^ 

lOm N.H.—^In re Opinion of the Jus¬ 
tices, 154 A- 217, 85 N.H. 662. 

Relief of paupers see Paupers 5 1 et 
seq. 1 


11. N.H.—re Opinion of the Jus¬ 
tices, supra. 

12. Wash.—Senior Citizens League 
V. Department of Social Sec. of 
Wash., 228 P.2d 478, 38 Wash.2d 
142. 

13. Wash.—Washington Pension 
Uziion V, Olzendazn, 229 P.2d 320, 
38 Wa8h.2d 936. 

pTovlsiox for funds 
Statute creating a social security 
and public welfare board is not inval¬ 
id as falling to provide funds where¬ 
by board may carry on Its duties, In 
view of provisions that any funds for 
relief of dependent persons are to be 
transferred to control of board and 
that unexpended balance of any ap¬ 
propriation made for former state 
board of welfare was available for 
new board.—Mahoney v. Maricopa 
County. 68 P.2d 694, 49 Ariz. 479. 
3>elegatlox of legislative powears 
The 1950 initiative measure relat¬ 
ing to state wide public assistance 
program and amending Citizens Se¬ 
curity Act of 1948 is not unconstitu¬ 
tional because of any supposed un¬ 
lawful delegation of legislative pow¬ 
ers.—Senior Citizens League v. De¬ 
partment of Social Sec. of Wash., 228 
P.2d 478, 88 Wa8h.2d 142. 

Arbitrary c l assifloatlox axd spedal 
privilege 

The 1950 initiative measure relat¬ 
ing to state wide public assistance 
program and amending Citizens Se¬ 
curity Act of 1948 does not compel 
violation of constitutional guarantees 
prohibiting special privileges and 
Immunities does not establish or 
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Federal Social Security Act and related statutes. 
The Federal Social Security Act is the collective 
name for a series of measures by the terms of 
which the federal government undertook to make, 
to such states as should adopt administrative plans 
complying with federal standards, grants-in-aid of 
state programs of certain types of public assistance, 
including aid-age and survivors assistance, discussed 
infra §§ 34-44, aid to the needy blind, considered 
infra §§ 67-74, 229, and unemployment compensa¬ 
tion, considered infra § 75 et seq, but not including 
general assistance.^^ This act was adopted pursuant 
to a public policy unknown to the common law,is 
designed for the protection of society,^® and enacted 
to alleviate the burdens which rest on large numbers 
of the population because of the insecurities of 


modem life,^-^ particularly those accompanying old 
age and unemplo 3 rment,^^ through the establishment 
in advance of a provident fund for the needy work- 
er^^ out of which he may be paid annuities and 
compensation.^® The Federal Social Security Act is 
constitutional it is not invalid as coercive against 
the states.22 

In a number of states, statutes have been enacted 
complying with the requirements of the federal 
act;22 and such a statute may be regarded as a 
legislative declaration to place the state in a posi¬ 
tion to take advantage of the benefits of that act.^^ 
A state plan, in order to comply with the federal 
act, must be of state-wide application, must be ad¬ 
ministered by a single state agenqr, and must be 
approved by the appropriate federal authority.25 


compel e8tal>lisliment of arbitrary or 
capricious classification, and does not 
deny equal protection of laws.— 
Senior Citizens Lea^e v. Depart¬ 
ment of Social Sec. of Wash., supra. 

14. Or.—^Multnomah County v. 

Dulhn, 178 P.2d 159, 180 Or. 628. 

Federal grovemmeiLt as inoldln^r state 
lesrlslation 

In enacting* Federal Social Security 
Act, congress intended to have the 
federal government guide and assist 
the state government in a comparar 
tively new field of legislation. Riv¬ 
ard V. Bijou Furniture Co., 21 A2d 
563, 67 R.I. 251, reheard 27 A2d 853, 
68 R.L 358. 

Security Act as offer of flnaadal as. 
dstaiLoe 

The Social Security Act constitutes 
in effect an offer of financial assist¬ 
ance to the state on the condition 
that the state adopt and submit a 
plan and have it approved by the 
Federal Security Administrator; the 
state is under no legal obligation to 
accept the offer, but an cicceptance, 
if made, must be in the terms of the 
offer: if it desires to accept, it must 
adopt a plan which conforms to the 
provisions of the Social Security Act, 
and if it does conform, the federal 
seciiiity administrator is required to 
approve it.—State ex rel. State Pub¬ 
lic Welfare Commission v. Malheur 
County Court, 208 P.2d 305, 186 Or. 
892. 

15. U.S.—Woods V. Nicholas, C.CAl. 
Colo., 168 P.2d 616—^U. iS. v. Vogue, 
Inc., C.C.AVa., 145 F.2d 609. 

15. U.S.—Ray v. Social Sec. Board, 
D.C.Ala., 78 F.flupp. 68. 

17- U.S.-^U. S. V, Silk, ni. A Kan., 
67 S.Ct 1463. 881 U.S. 704, 91 L.Bd. 
1767. 

18- , U.5L-J-U./ & V. Silk, supra—Hen¬ 
ry Broderick, Inc., v. Squire, dCA. 
W:ash., 163 F.2d 980-^tone v. U. 

'194 D-'CCPit.; 230. 


gjimnar statements 

(1) The policy of congress in en¬ 
acting the Social Security Act was 
the safeguarding of the economic se¬ 
curity of the masses of the people 
who were dependent on the continu¬ 
ance of regular, gainful employment 
for their livelihood.—^Rivard v. Bijou 
B\imiture Co., 27 A.2d 853, 68 R.I. 
358. 

<2) The purpose of the Social Se¬ 
curity Act was to provide old-age, 
unemployment, and disability insuiS 
ance for workers in industry.—^U. S. 
V. Vogue, Inc., aC.A.Va., 146 F.2d 
609. 

19- U.S.—Hearst Publications v. U. 
S., D.aCal., 70 F.Supp. 666, af¬ 
firmed. aCJL, 168 P.2d 751. 

20. U.S.—U. S. V. Silk, Ill. & Kan,, 
67 S.Ct 1463, 831 U.S. 704, 91 L. 
Ed. 1767—^Henry Broderick, Inc., v. 
Squire, CCLAWash., 163 P.2d 980. 

21. U.S.—Chas. <X Steward Mach. 
Co. V. Davis, Ala., 57 6.Ct. 883, 301 
U.S. 548, 81 L,.Ed. 1279, 109 AL.R. 
1293—U. S. V. Fogarty, aC.AMinn.. 
164 F.2d 26—Allen v. Shelton, C.C. 
AGa., 96 F.2d 102, certiorari denied 
Shelton v. Allen, 59 S.Ct. 94, 805 
U.S. 630, 83 Li.Ed. 404. 

Ala.—^Beeland Wholesale Co. v. Kauf¬ 
man, 174 So. 516, 234 Ala. 249. 
Mass.—^EU>wes Bros. Co. v. Massar 
chusetts Unemployment Compensa¬ 
tion Commission, 5 N.R2d 720, 296 
Mass. 276, certiorari denied 57 S.Ct. 
434, 300 U.S. 657, 81 REd. 867. 

22. Mass.—Howes Bros. Co. v. Mas¬ 
sachusetts Unemployment Com¬ 
pensation Commission, supra. 

23. Or.—^Multnomah County v. 
Luihn, 178 P.2d 159, 180 Or. 528. 

Pa—In re Briggs* Estate, Orph., 85 
Del.Co. 47. 

Purposes 

The Social Welfare Act was not in¬ 
tended to secure absolutely equal 
provikon for welfare needs in all the 
co]imtles, or to achieve absolute 
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equality of assistance in all casea 
but to secure a reasonably consist¬ 
ent state-wide program, directed and 
controlled by the state agency, and 
supported by the power to require the 
levying of taxes in each county rea¬ 
sonably adequate, together with the 
state and federal aid and other sourc¬ 
es of Income, to provide the funds 
necessary to meet the standard of as¬ 
sistance provided by plan adopted by 
the state board of social welfare.— 
State ex rel. Mitchell v. Townsend, 
171 P.2d 661, 161 Kan. 672. 

Approval of federal adminiirtratlon, 

Where statute providing that no 
expenditures from relief funds should 
be made except on allotments ap¬ 
proved by governor had been approv¬ 
ed by federal administration of re¬ 
lief with which state relief program 
was to conform, court could not as¬ 
sume that the statute was inconsist¬ 
ent with federal legrislatlon on the 
subject.—State ex rel. Boyle v. Ernst, 
78 P.2d 626, 196 Wash. 214. 

24. Kan.—State ex rel. Mitchell v. 

Townsend, 171 P.2d 651, 161 Kan. 

672. 

Or.—Multnomah County v. Luihn, 

178 F.2d 169, 186 Or. 528. 

25- Or.—^Multnomah County v. 

Luihn, supra. 

Requirements enumerated 

The Social Security Act defines the 
type of state plan for public assist¬ 
ance which if adopted will entitle the 
state to federal approval and aid; 
it must apply throughout the state 
and, if administered by political sub¬ 
divisions of the state, must be man¬ 
datory on them; it must provide for 
financial participation by the state; 
it must provide for the establishment 
of a single stato agency to admin¬ 
ister the plan or supervise its admin¬ 
istration;. it must provide for prop¬ 
er hearing in certain cases and for 
methods of administration copcem- 
ing personnel standards, and fo^* re¬ 
ports to the federal security adminls- 
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The fact that the standards on which assistance un¬ 
der a state statute is based are to be established 
‘^pursuant to” the Federal Social Security Act, does 
not render the statute unconstitutional as delegating 
to a federal body the power to change the state 
law.** 

With respect to its relation to the states, it has 
been said that the federal Social Security Act was 
designed to operate in a dual fashion so as to inte¬ 
grate state laws with the federal act and so as to 
bring the states into the cooperative venture‘ and 
it is a fair presumption that the purpose of congress 
was to have the state law as closely coterminous 
as possible with it own.** 

Emergency Relief Appropriation Acts and work 
relief projects. On a number of occasions, congress 
has, by emergency relief acts, appropriated money to 
provide relief, work relief, and to increase employ¬ 
ment by providing for useful projects;** and such 


I statutes have been held constitutional in general,*® 
I although particular provisions thereof have been 
i held unconstitutional.^^ Similar statutes have been 
enacted from time to time in various states.** 

National Industrial Recovery Act. Under a pro¬ 
vision of the National Industrial Recovery Act to 
such effect, an excise tax for the purpose of re¬ 
employment and relief was imposed on corporate 
dividends declared after the enactment of the stat¬ 
ute.** 

§ 3. Construction and Operation of Statutes 

Generally speaking, relief statutes are to be liberally 
construed. The federal Social Security Act should be 
liberally construed so as to effectuate Its objectives; and 
state social security acts enacted pursuant to the federal 
act should be construed In relation to the purposes and 
objectives of that act. 

Generally speaking, relief statutes are to be con¬ 
strued liberally ;*^ and relief statutes in pari materia 


trator; it also must provide that in 
determining: need, the state shall take 
into consideration other income and 
resources of the claimant, and pro¬ 
vide safeKuards concerning the dis¬ 
closure of information.—State ex rel. 
State Public Welfare Commission v. 
Malheur County Court, 203 P.2d 305, 
1S5 Or. 392. 

as. Or.—State ex rel. State Public 
Welfare Commission v. Malheur 
County Court, supra. 

a7. U.S.—BuckstafC Bath House Co. 
V. McKinley, Ark., 60 S.Ct. 279, 
308 U.S. 358. 84 UEd. 322~Mat- 
covich ▼, Anglim, CC.A.Cal., 134 
F,2d 834, certiorari denied 64 S.Ct. 
48. 320 U.S. 744, 88 L.£d. 441. 

88. U.S.—Bucksta if Bath House Co. 
v. McKinley, Ark., 60 S.Ct. 279, 808 
U.S. 358, 84 Ij.K± 322—Matcovich 
▼. Anglim. C.C.A.Cal., 134 P.2d 834, 
certiorari denied 64 S.Ct. 46. 320 
U.B. 744, 88 LuEd. 441. 

flSu U.S.—^U. S. ▼. City of Brook- 
haven, C.C.A.Misa, 134 F.2d 442. 
Purposes 

<1) The sole and primary purpose 
of the various emergency relief ap¬ 
propriation acts and executive orders 
made In connection therewith was to 
give employment to persons requiring 
relief, and to create a '*work relief 
program.**—^Block v. Ckussaman, D.C. 
Minn., 2C F.Supp. 105. 

(2) The purpose of the Emergency 
Relief Appropriation Act of 1941 was 
to alleviate human suffering through- 
ont the United States.— U. S. v. 
Schneider, D.GLWls., 45 F.Supp. 848. 

(8) Primary purposes of Emergen¬ 
cy Relief Acts were to reduce and 
relieve unemployment and famish 
work to the unemployed, not to bene- i 


fit particular municlpaJllties or local¬ 
ities by public improvements author¬ 
ized for such purposes. 

U.S.—U. S. V. City of Columbus, D.C. 

K.D., 54 P.Supp. 37. 

Cal.—Taylor v. City of Eos Angeles, 

84 P.2d 242, 29 Cal,App.2d 181. 

Mass.—^Benoit v. Hathaway, 38 N.B. 

2d 329, 310 Mass. 363. 

(4) The dominant purpose of the 
provision denouncing pernicious 
activities in any election is the safe- 
gruardlng of expenditure of funds ap¬ 
propriated by congress for public 
purposes and to prevent their diver¬ 
sion to political ends.—^U. S. v. Mal- 
phurs, D.C.Fla., 46 F.Supp. 903, va^ 
cated on other grounds 62 S.Ct. 897, 
316 U.S. 1. 86 Um. 1227. 

30. U.S.—^Helvering v. Davis, Mass., 

57 S.Ct. 904, 301 U.S. 619, 81 E.Ed. 

1307, 109 A.L.R. 1319—^Bastlan v. 

U. S., CC.AOhio, 118 P.2d 777. 

31. HonslBg provision 

The provision of the Act of 1935 
appropriating money for ^*housing** 
was unconstitutional as unlawfully 
delegating legislative power to the 
president and as invading the re¬ 
served powers of the states.—Frank¬ 
lin Tp. in Somerset County, K. J. v. 
Tugwell, 85 F.2d 208. 66 AppJD.C. 42. 
Arhitraxy <fl a ss ifl ostloa of henefiol- 
arles 

(1) The provision of Emergency 
Relief Appropriation Act of 1941 ex¬ 
cluding from the benefits thereof any 
person who advocates or who is a 
member of an organization that adi) o- 
cates the overthrow of the United 
States Government is unconstitution¬ 
al as setting up an ''arbitrary and Il¬ 
legal classification,** since theire is no 
necessary or logical connection be¬ 
tween the political or social beliefs ^ 

10 


I of a person and his distress warrant¬ 
ing a valid classification excluding 
from the benefits of the act persons 
of a particular political belief.—^U. S. 
V. Schneider, D.C.Wis., 45 F.Supp. 848. 

(2) The provision in Emergency 
Relief Appropriation Act of 1937 pro¬ 
hibiting any person from knowing¬ 
ly depriving anyone of benefits under 
work relief appropriation was In¬ 
tended to prohibit the deprivation of 
benefits by means of fraud, force, 
threat, intimidation, or boycott, and 
the deprivation of benefits by means 
of discrimination because of race, re¬ 
ligion, or political afilliations.— 
Cruz V. U. S, C.CA-N.M., 106 F.2d 
828. 

38. Wis.—State v. Industrial Com- 
missioxi, 242 N.W, 321, 207 Wis. 
652. 

Postwar unemploymeiLt relief 
The statute providing for postwar 
unemployment relief through public 
work programs under allocations of 
funds by the state to local agencies 
is valid; and the wisdom and ef¬ 
ficacy of the act, and of particular 
provisions thereof are matters of leg¬ 
islative, rather than Judicial, concern. 
—City of Los Angeles v. Post War 
Public Works Review Board, 156 P. 
2d 746, 26 Cal.2d lOL 

33- U.S.—Alabama Pipe Co. ▼. U. S., 
Ct.Cl., 21 F-Supp. 173. 

Dividends paid by hnsiness trust to 
domestic and religious corporations 
were not subject to excise tax Im¬ 
posed by the National Industrial Re¬ 
covery Act, on receipt of dividends.— 
A T. Jergins Trust v. Rogan, D.C. 
CaL, 40 F.Supp. 40. 

34. Uj8 .—Ray v. Social Sec. Board, 
D.CAIa., 78 F.Supp. 58, 
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must be read and construed together and harmonized 

if possiblc.35 

Federal Social Security Act and related statutes. 
The federal Social Security Act, being remedial in 
scope,should be liberally^*^ and reasonably^s con¬ 
strued so as to effectuate its objectives,^^ and should 
not be given a narrow constricted interpretation not 
in conformity with its purposes and with congres¬ 
sional policy but the plain provisions of the 
statute must be given effectNotwithstanding the 
congressional intention, discussed supra § 2, that the 
federal and state social security acts should be close¬ 
ly coterminous, the federal Social Security Act must 
be given a nationwide interpretation.^* 

A state statute intended to place the state in a 


position to take advantage of the benefits tendered 
under the federal Social Security Act should be 
construed in relation to the purposes and objectives 
of that act;^3 in construing the statute the court 
should consider the former condition of the law, the 
new provisions, and the evils sought to be removed 
as well as the remedy provided, and so construe the 
law as to further the remedy and retard the evil.** 
In any case, however, words used in such a statute 
should be given their ordinary signification.*^ A 
state social security act may by its terms and pro¬ 
visions adopt the interpretations of the federal act 
with respect to coverage.** The usual rules of stat¬ 
utory construction are applicable in determining the 
effect of state social security statutes expressly or 
impliedly repealing prior statutes.** 


35. Washd—Draharg ▼. Telle, 26 P. 
2d 622, 175 Wash. SS. 

36. n.S.— JJ. S. V. Silk, CCwA^Kan.. 
155 F.2d 356, affirmed in part and 
reversed in pazt on other srrounds 
67 S.Ct 1463, 331 U.S. 704, 91 L..Ed. 
1757—^Holland v. Altmeyer, D.C 
Minn., 60 F.Supp. 964. 

D.C—Gi^e y. Idasruder, 148 F.2d 
679, 80 XT.S.APP.D.C 53, certiorari 
denied 66 S.CL 24, 326 U.S. 720. 90 
li.Fd. 426. 

37. U.S.—Fwinsr y. Black, CA.Tenn., 
172 F.2d 831, 6 A.Lr.R.2d 948—Glenn 
y. Beard, aCJLKy., 141 F.2d 376, 
certiorari denied 66 S.Ct. 67, 323 
U.S. 724, 89 Ii.Ed. 582, rehearing 
denied 65 S.Ct 910, 324 U.S. 889, 
89 L.E}d. 1437—^Ray y. Social Sec. 
Board, D.CAla., 73 F.Supp. 58— 
Bursrer y. Social Sec. Board, D.C. 
Gal., 66 F.Supp. 619, affirmed, CC 
A., Miller y. Burger, 161 F.2d 992. 

Scope determiXLed hy court 
In construing the Social Security 
Act, the court should be liberal in its 
interpretations, and is free to make 
its own determination of the scope of 
the statute.—Baiocchi y. £lwlng, D.C 
Cal., 87 F.Supp. 520. 

Ctonstenotioa with other statute 
The Carriers Taxing Act and the 
federal Social Security Act are mu¬ 
tually exclusiye, and congress did not 
Intend that a broad construction 
should be giyen to either act that 
would result in overlapping Jurisdic¬ 
tion.—Pennsylvania B. Co. y. U. S., 
CtCl., 70 FJSnpp. 595. 

38. U.S.—Gardner y. Swing, D.C. 
Ohio, 88 F.Supp. 315, affirmed, GLA., 
185 F.2d 781, reversed in part on 
other grounds 71 S.Ct. 684, 341 U.S. 
321, 95 D.M. 968. 

39. U.S.—'Swing y. Black, (XA^Tenn., 

172 F.2d 331, 6 AJUR.2d 948—U. S. 
y. Fogarty, aaA.Mfnii., 164 FJSd 
26, 174 AJLuB. 1284—Woods v. 

mcholas, aaA.Colo., 168 F.2d 615 
—U. & V. Silk, aOAJCaxL, 156 F.2d 


356, affirmed in part and reversed 
in part on other grounds 67 S.Ct 
1463, 331 U.a 704, 91 D-Bd. 1767— 
Glenn v. Beard, C.C.A.Si:y.. 141 F.2d 
376, certiorari denied 65 S.Ct 67, 
323 U.S. 724, 89 L.Ed. 582, rehear^ 
ing denied 65 S.Ct 910, 324 U.S. 
889, 89 L.Bd. 1437. 

D.C.—Grace v. Magruder, 148 F.2d 
679, 80 U.S.App.D.C. 53, certiorari 
denied 66 S.Ct 24, 826 U.S. 720, 
90 L.Ed. 426. 

Parsnasiye effect of departmental 
opinions 

(1) Substantially contemporane¬ 
ous expressions of opinion by treas¬ 
ury department in defining terms of 
Social Security Act are highly rele¬ 
vant and material evidence of prob¬ 
able general understanding of the 
times and of the opinions of men who 
probably were active in the drafting 
of the statute.—^Better Business Bu¬ 
reau of Washington, D. C., v. U. S., 
APP.D.C., 66 S.Ct. 112, 326 U.a 279, 
90 Lf.Ed. 67. 

(2) The decisions of the Social Se¬ 
curity Board interpreting the Social 
Security Act and regulations are en¬ 
titled to great weight.—^Burger v. 
Social Sec. Board, D.CLCaL, 66 F.Supp. 
619. 

40. U.S.—Henry Broderick, Inc., v. 
SQUire, C.aA,Wash., 163 F.2d 980 
—Woods v. Nicholas, C.C.A.C 0 I 0 ., 
163 F.2d 615—Holland v. Altmeyer, 
D.C.Minn., 60 F.Supp. 954. 

41. U.6.—Williams v. U. S., CCA. 
m., 126 F.2d 129, certiorari denied 
63 S.Ct 52, 317 U.S. 655, 87 D.Ed. 
527. 

Uhfortimate effect in particular case 
The unfortunate results which 
would follow from application of So¬ 
cial Security Act to facts reauiring 
it must be addressed to congress 
rather than the courts which are 
without power to legislate.—^Wil¬ 
liams y. U. S., supra. 

42. U.S.—^Uhtcovich v. Anglim, C.C. 
A. Ca J,. 134 F.2d 834, certiorari de¬ 
ll 


nied 64 S.Ct. 46. 320 U.S. 744, 88 li. 
Ed. 441. 

43. Or.—^Multnomah County v. 
Luihn, 178 P.2d 169, 180 Or. 528. 

As mandatory on counties 
The state-wide administrative 
plan entitling the state under feder¬ 
al Social Security Act to make grants 
in aid of state programs of certain 
types of public assistance is manda¬ 
tory on counties.—^Multnomah Coun¬ 
ty y. 1/Uihn, supra. 

Administration of sssistaxioa pro- 
gram 

In 1950 initiative measure relating 
to state wide public assistance pro¬ 
gram and emending Citizens Security 
Act of 1948, statement in declaration 
of legislative policy to effect that 
public assistance is to be made avail¬ 
able in conjunction with federal 
matching funds requires that state 
public assistance program be so ad¬ 
ministered as to qualify state to re¬ 
ceive, in so far as state’s contribu¬ 
tion permits, fullest available meas¬ 
ure of federal matching funds.— 
Senior Citizens League v. Depart¬ 
ment of Social Sec. of Wash., 228 P. 
2d 478, 38 Wash.2d 142. 

44. Mo.—Galvin v. State Social Se¬ 
curity Commission of Missouri, 
App., 129 &W.2d 1051. 

45. Or.—State ex rel. State Public 
Welfare Commission v. Malheur 
County Court, 203 P.2d 305, 185 Or. 
392. 

46. Fla.—^Florida Industrial Com¬ 
mission V. Peninsular Life Ins. Co., 
10 €o.2d 793, 152 Fla. 55. 

47. Ariz.—Mahoney v. Maricopa 
County, 68 P.2d 694, 49 Ariz. 479. 

Statutes construed 

(1) The statute creating a social 
security and public welfare board and 
fixing its duties by implicatidn re¬ 
peals all legislation authorizing ei¬ 
ther county boards of supervisors or 
the governor to expend any money 
for public assistance to the needy of 



SOCIAL SECURITY AND PUBLIC WELFARE 


81 ’ C. J. S. 


§ 3 

Emergency Relief Acts and work relief projects. 
The general rules of statutory construction apply in 
construing emergency relief acts.^* Thus, such an 
act should be so construed, if fairly possible, to 
avoid the conclusion that it is unconstitutional.^^ 
The interpretation of such statutes is a function of 
the courts and not of the administrators of the pro¬ 
visions thereof.^® 

Pursuant to congressional authorization, a Works 
Progress Administration was established by execu¬ 
tive order to administer the funds allotted to it by 
the president out of the annual appropriations made 
by the various emergency relief appropriation acts.^^ 
The projects eligible for aid through such Works 
Progess Administration were determined by the pro¬ 
visions of the act in effect at the time;52 and, in 
the absence of an apparent intent to the contrary, 
a subsequent provision or restriction was not retro¬ 
active so as to apply to projects theretofore ap¬ 
proved and undertaken.53 The persons entitled to 


employment on such projects were determined in 
accordance with the applicable executive orders and 
rules and regulations thereunder.®^ In making such 
determination, the executive officers of the Works 
Progress Administration were held free to perform 
their duties without undue restraint,®® and their 
motives not subject to inquiry in a proceeding in a 
court of law.®® The Works Progess Administration 
in a particular state, as well as its employees and 
records, were entitled to the same immunity en¬ 
joyed by all other agencies and instrumentalities of 
the United States from interference, control, or in¬ 
vestigation by the state.®^ 

Under a state emergency relief act to such effect, 
it has been held that where work relief is supplied 
in connection with a state project, it constitutes a 
liability of the state, and where supplied in connec¬ 
tion with a municipal project, it constitutes a liabili¬ 
ty of the municipalty.®® The state is not liable, un¬ 
der such an act, for obligations arising out of the 


anjr class or in any manner.—Mari¬ 
copa Connty v. State, 77 P.2d 212, 53 
Ariz. 372—Mahoney v. Maricopa 
County, 68 P.2d GS4. 49 Ariz. 479. 

(2) The act providing for estab¬ 
lishment of state and county depart¬ 
ments of public welfare repeals by 
implication the statute giving the 
board of county commissioners ''en¬ 
tire and exclusive superintendence 
of the poor."—State ex rel. Wilson v. 
Weir, 79 P.2d 305, 106 Mont 526. 

48. tmiawfully depriving person of 
benefits 

The phrase “on account of race, re¬ 
ligion or political affiliations,** In pro¬ 
vision in Emergency Relief Appropri¬ 
ation Act of 1937 prohibiting any per¬ 
son from knowingly, *‘by means of 
any fraud, force, threat intimidation 
or boycott or discrimination on ac¬ 
count of race, religion or political af¬ 
filiations,** depriving anyone of bene¬ 
fits under work relief appropriation, 
modified only “discrimination,** and 
did not refer to **fraud, force, threat 
intimidation, or boycott**—CnuE v 
U. S., C.C.A.N.M.. 106 F.2d 828. 
retroactive opexatioa 

Even if section 12 of act providing 
for reimbursement of municipal 
agencies for funds expended in work 
of preparing plants for relief of post 
war unemployment begun after July 
1, 1944, and before effective date of 
act, should be considered retroactive 
in operation, the rule permitting re¬ 
troactive operation is complied with i 
by the inclusion of a definite provi¬ 
sion showing that to be the legisla¬ 
tive intent—City of Los Angeles v. 
Post War Public Works Review 
Board. 156 P.2d 746, 26 Cal.2d 101. 

49. D.C.—'Fianklin Tp. in Somerset 

County, N. J. v. Tugwell, 85 F.2c 

208. 66 App.l>.a 42. , 


50. N.T.—In re Matrusld, 8 N.T.S 
2d 471, 169 Misc. 316. 

51. U.S.—^Block V. Sassaman, D.C. 
Minn., 26 F.Supp. 105. 

52. «D.S.—U. S. V. City of Brook- 
haven. aCJLMiss., 134 F.2d 442. 

Other laws considered 
The Reconstruction Finance Cor¬ 
poration Act, National Industrial Re¬ 
covery Act, and Ehiergency Relief 
Appropriation Act should be consid¬ 
ered together in determining what 
projects are authorized thereby, since 
they have a common purpose.—^Met¬ 
ropolitan Bridge Co. v. Federal Emer¬ 
gency Administration of Public 
Works, 92 F.2d 475, 67 App.D.C. 824. 
Private factories 

City sponsored W. P. A. project 
designated as a vocational training 
school which project contemplated 
construction and lease of building to 
manufacturer with provision for 
training and employment of local res¬ 
idents was within scope of provisions 
of emergency relief act appropriat¬ 
ing money to provide work relief and 
to Increase employment by providing 
useful projects, notwithstanding aid 
to private factories was subsequent¬ 
ly expressly prohibited.—^U. S. v. City 
of Brookhaven, C.C.A.Mi8S., 134 F.2d 
442. 

53. U.S.—^U. S. V. City of Brook- 
haven, supra. 

54b Need and fitnass 
Under executive order establishing 
the Works Progress Administration, 
fact that a needy person was proper¬ 
ly certified for assignment to work in 
the Works Progress Administration 
did not entitle such person to employ¬ 
ment unless he was also fitted to per¬ 
form the assigned tasks.—Block v. 
Sassaman, D.C.Minn., 26 F.Supp. 105. 

12 


Authority of state agency to fix re¬ 
quirements 

Under Pennsylvania statute and 
federal Emergency Relief Appropria¬ 
tion Act, the Pennsylvania depart¬ 
ment of public assistance was au¬ 
thorized to cooperate with, and sup¬ 
ply reports and information to, 
Works Progress Administration, but 
was without authority to fix require¬ 
ments for eligibility for work relief 
which were exclusively within juris¬ 
diction of Works Progress Adminis¬ 
tration over which state had no con¬ 
trol.—WasU V. Knoll, D.C.Pa, 27 F. 
Supp. 524. 

55. U.S.—^Block ▼. Sassaman, D.C. 
Minn., 26 F.Supp. 105. 

Fitness of applicant must be con¬ 
sidered by executive officers of the 
W. P. A. in selecting employees.— 
Block V. Sassaman, supra. 

56. U.S.—^Block V. Sassaman. supra. 

Liability for entries in record 
Executive officers of Works Prog¬ 
ress Administration In charge of em¬ 
ployment could make such entries as 
their judgment dictated in employee’s 
employment record with respect to 
employee’s fitness, and could take 
employee’s name off rolls of those 
ellgrible for Administration employ¬ 
ment because of lack of fitness with¬ 
out becoming personally liable to em¬ 
ployee.—Block v. Sassaman, supra. 

57. U.S.—U. S. V. Owlett, D.C.Pa., 
15 F.Supp. 736. 

58. N.T.—^Bensonhurst Nat. Bank of 

Brooklyn v. City of New York. 30(V 
N.Y.S. 1027, 252 App.DIv. 689, af¬ 
firmed 14 N.B.2d 820, 277 N.Y. 722— 
United Hoisting Co, v. State, 26- N. 
Y.S.2d 322, 176 Mike. 9. > 
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administration and expenditure of federal funds by 
its temporary emergency relief administration.®^ In 
the absence of statute so providing, a county was 
without authority to contract with the federal Works 
Progress Administration to pay a portion of the cost 
of a work relief project.®® 

National Industrial Recovery Act, The effect of 
the provision of the National Industrial Recovery 
Act imposing a tax on the recipients of corporate 
•dividends after its enactment was to exclude a tax 
on dividends declared before such date, even though 
such dividends were paid thereafter it was the 
date of the resolution declaring the dividends that 
determined whether or not the dividends paid under 
it were taxable.®^ Within the meaning of the stat¬ 
ute, a dividend was not fully "declared” unless the 
action taken by the corporation with respect to the 
payment of dividends was such as to create the 
relationship of debtor and creditor between the 
corporation and the stockholder, and unless the debt 
so created was a legal and enforceable debt which 
was irrevocable and effected an appropriation of 
the surplus of the corporation to die payment of 
such debt;®® and in determining whether a corpo¬ 
rate resolution constituted a "declaration” of divi¬ 


dend, the purpose of the resolution was to be 
gathered not only from its entire language, but 
from the surrounding circumstances and the subject 
matter as well.®^ The fact that the resolution de¬ 
claring the dividends gave the officers or directors 
of the corporation discretion as to the time when 
such dividends should be paid did not make the 
resolution any the less a declaration of dividends;®® 
but if the resolution was not self-executing,®® that 
is, if it was within the power or discretion of the 
officers or directors to discontinue dividends payable 
periodically, or to withhold consent to payment of 
dividends depending on such consent, or to omit or 
permanently defer payment of the dividends refer¬ 
red to in the resolution, the resolution did not con¬ 
stitute a declaration of dividends.®^ In order that 
dividends paid after the enactment date may be ex¬ 
empt from the tax, they had to be clearly referable 
to the resolution relied on.®® 

§ 4. Coverage of Federal Social Security Stat¬ 
utes and Related Taxing Statutes 

The provisions of the federal Social Security Act ex¬ 
tend to many, but not all, persona the protection of the 
act with respect to alleviation of the hardships of exist¬ 
ence, and the broad social purposes of such act require 


affect of state paztlcipatioiL la mn^ 
nioipal pxojeot 

Where municipality Initiates work 
relief project under Emergency Re¬ 
lief Act, municipality and not state 
Is liable for claims for services and 
materials furnished in connection 
therewith, even thoush state con¬ 
tributes a percentasre of cost and su¬ 
pervises expenditures by municipal¬ 
ity for such purpose.—^Bensonhurst 
Kat. Bank of Brooklyn v. City of New 
Tork, 300 N.T.S. 1027, 262 App.Div. 
689, affirmed 14 NJQ.2d 820, 277 N.T. 
722. 

'B9. N.T.—Hofmann Packing: Co. v. 

State, 9 N.T.S.2d 220, 266 App.Div. 

884—^United Hoisting: Co. v. State, 

86 N.Y.S.2d 822, 176 Misc. 9. 
Partloiilar 

(1) Claimant which rented air 
compressor to the Temporary Emer- 
g:ency Relief Administration was not 
authorized by the Temporary Relief 
Administration Act to recover from 
■state fo^, damag:e to the compressor 
resulting: ffom fire which occurred 
while the compressor was in the pos¬ 
session of the administration.—^Unit¬ 
ed Hoisting: Co. V. State, supra. 

(2) The claims contemplated by 

statutes rela^ibg: to allowance and 
payment by state of claims against 
the Ten^>orary Einerg:ency Relief 
AduMhistratlon are those claims sub- 
mitti^ by tbe local relief agencies.— 
tJnite^ Hoisting: Co. y. State, sup^a ' 
^ Pa4z}t 4k;Qlass 


Co. V. Knudtson, 281 N.W. 201, 66 S. 
D. 261. 

61. U.S,—Realty Inv. Co. v. Moore, 
aC.A.Ohio, 104 P.2d 716—Maloney 
V. Western Cooperate Co., C.C.A. 
Or., 103 F.2d 992—Carney v. Crock¬ 
er, GCJLMass., 94 F.2d 914—Alex¬ 
ander & Alexander v. U. S., D.C. 
Md., 22 F.Supp. 921—West Bay 
City Sug:ar Co. v. U. S„ D.GMich., 
22 F.Supp. 844—^Thompson Mfgr. Co. 
V. U. S., CtCL, 22 F.Supp. 830— 
Alabama Pipe Co. v. U. 6., Ct.Cl., 21 
F.Supp. 173—Evening: Star News¬ 
paper Co. of WajBhing:ton v. TJ. S., 
CtCL, 16 F.Supp. 1020. 

62. U.S.—Alexander & Alexander v. 
U. S., D.C.Md., 22 F.SUPP. 921. 

63. U.S.—Maloney v. Western Co¬ 
operage Co., C.C.A.Or., 103 F.2d 992 
—^U. S. T. Southwestern Portland 
Cement Co., GGA-CaL, 97 F.2d 413 
—Carney v. Crocker, C.C.A.Mass., 
94 F.2d 914—^U. S. v. Murine Co., C. 
C.A.I11., 90 P.2d 649, certiorari de¬ 
nied Murine Co. v. U. S., 68 3.Ct 
119, 302 U.S. 734, 82 Ii.Ed. 567— 
J. Allen Smith & Co. v. U. S.. Ct 
CL, 69 F.Supp. 133—Alexander & 
Alexander v. <U. S., D.C.Md., 22 F. 
Supp. 921—^Lockhart Iron & Steel 
Co. V. O'Toole, D.C.Pa., 22 F.Supp. 
919. 

64. U.S.—^Realty Inv. Co. v. Moore. 
C.CLA.Ohio, 104 P.2d 716. 

66. U.S.—Realty Inv. Co. v. Moore, 
supra—^laloney v. Western poop- 
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erag:e Co., CC.A.Or., 103 F.2d 992 
—^U. S. v. Murine Co., GC.A.I11., 90 
F.2d 549, certiorari denied Murine 
Co. V. U. S., 68 S.Ct 119, 802 U.S. 
734, 82 Li.Ed. 667—^Thompson Mfg:. 
Co. V. U. S.. CtCL, 22 F.Supp. 830— 
Alabama Pipe Co. v. U. S., CtCl., 
21 F.Supp. 173. 

66- US.—A. T. Jergrins Trust v. Ro- 
g:an, D.C.CaI., 40 F.Supp. 40—^Real¬ 
ty Inv. Co. V. Moore, D.GOhlo, 22 
F.Supp. 918. 

67. U.S.—U. S. V. Southwestern 

Portland Cement Co., GC.A.Cal., 97 
P.2d 413—Carney v. Crocker, GC.A. 
Mass., 94 F.2d 914—U S. v. Murine 
Co., C.C~AI11., 90 F.2d 649, certio¬ 
rari denied Murine Co. v. U. S., 68 
S.Ct 119, 302 US. 734, 82 Ir.Ed. 667 
—J. Allen Smith & Co. v. U. S., Ct 
Cl., 59 F.Supp. 133—Alexander & 
Alexander v. U S., DwC.Md., 22 F. 
Supp. 921. 

Dividends payable <*iatll fnrther no- 
tloe" 

A resolution of taxpayer's direc¬ 
tors authorizing: payment of quaitep- 
ly dividends ‘•until further notice" 
was not an irrevocable "declaration** 
of a dividend under statute, and divi¬ 
dends paid pursuant to resolution but 
subsequent to enactment of statute 
were subject to tax.—Jjockhart Iron 
& Steel Co. V. O'Toole, D.CJ>a., 22 F. 
Supp. 919. 

68. U.S.—Greenwood Compress ft 

Storage Co. y. Fly,. GGA.htise., }02 
F.2d 6iH^: , ; i^ **. 
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that Its provisions and the provisions of related taxing 
statutes be construed to Include as many persons as pos¬ 
sible, but the statutes cannot be extended beyond their 
words In order to increase the coverage thereof. 

The provisions of the federal Social Security Act, 
42 U.S.CA. § 301 et seq, extend to many, but not 
all, persons the protection of the act with respect 
to alleviation of the hardships of existence.®^ As 
originally enacted, prior to the amendment bringing 
certain self-employed persons within the coverage of 
the act, the statute and its related taxing provisions 
were intended, with certain exceptions, to protect 
those persons whose livelihood was dependent on 
finding employment in the business of others,^^ and 
who were subject to unemplo 3 anent disability and 
old age insecurity.’^! It has generally been held that 
the broad social purposes of the Social Security Act 
and its related taxing provisions, formerly incor¬ 
porated therein but now separately enacted as the 
Federal Insurance Contributions Act, 26 U.S.CA. 
§ 1400 et seq, and the Federal Unemployment Tax 
Act, 26 U.S-CA. § 1600 et seq, require it to be con¬ 
strued so as to include as many persons as possible,^^ 
and that all doubt in construing the act and its re¬ 
lated taxing provisions should favor coverage rather 
than exemption;^* and a liberal construction of 
the statutes with respect to their coverage is re¬ 
quired notwithstanding the general rule as to strict 
construction of tax statutes in favor of the tax- 
payer.^^ It has also been held that the statutes 
cannot be extended beyond their words on the theory 
that, being remedial, they must be extended to 
cover every conceivable classification of persons 
which might carry out a plan or hope of social se- 
curity.75 With respect to coverage, the sweep of 
the Social Security Act on a national scale is not 


to be interrupted by the variations and idiosyncrasies 
in local law.^® 

§ 5. —— Persons, Employments, and Em¬ 
ployees within Statutes 

a. In general 

b. Particular employments and employees 

c. Independent contractors and their em¬ 

ployees 

a. In General 

Generally the federal Social Security Act and related 
taxing provisions extend to such persons as are within 
their terms and are not specifically excepted or exempted, 
and, apart from amendatory provisions rendering the 
statutes applicable to certain self-employed persons, the 
statutes cover only employees, and there must exist the 
legal relationship of employer and employee between the 
person for whom services are performed and the Indi¬ 
vidual who performs such services; the common-law test 
is the basis of determining an employer-employee rela¬ 
tionship. 

Generally, the Social Security Act, 42 U.S.CA. § 
301 et seq, and related taxing provisions formerly 
incorporated within the act but now separately en¬ 
acted as the Federal Insurance Contributions Act 26 
U.S.CA. § 1400 et seq, and the Federal Unemploy¬ 
ment Tax Act, 26 U.S.C.A. § 1600 et seq, extend 
to such persons as are within their terms and are 
not specifically excepted or exempted.^^ Apart from 
amendatory provisions extending application of the 
Social Security Act to certain self-employed per¬ 
sons, the statute protects only employees, and in 
order that the statute and its related taxing provi¬ 
sions may be applicable, the relationship between the 
person for whom services are performed and the 
individual who performs such services must, as to 
those services, be the legal relationship of employer 
and employee.^® The Social Security Act and the 


eo. U.S.—U fi. V. silk, m. & Kan., 67 
S.Ct. X468. 331 U.S. 704, 91 L.Kd. 
1757—National Campaign Commit¬ 
tee T. Hogan, D.&Cal., 69 F.Supp. 
679. 

70. U.S.—Schwlng v. U. ff., aCLA. 
Pa., 165 F.2d 518, 1 548— 

Willard Sugar Co. v. Gtentsch, D.C. 
Ohio, ^9 F.Supp. 82—iStone v. U. 
S., D.CLFa., 56 F.Supp. 230. 

Ability to provide for naeds 
The Social Security Act la direct¬ 
ed toward those who themselves are 
at least able in good times to make 
provisions for their needs when old 
age and unemployment may cut off 
their earnings.—Fah v. Tree-(^ld 
Co-op. Growers of FUl, C.C.A.FIa., 
166 F.2d 40. 

Wage earners 

The Federal Unemployment and In¬ 
surance Contribution Tax Acts are 
Intended to boieflt the ordinary wage 


earners, and do not comprehend 
storekeepers, professional men en¬ 
gaged in making their own livelihood, 
profiting or losing from the exercise 
of their own Judgment, capital, and 
enterprise.—^Ridge County Club v. U. 
S., COA-IIL, 135 F.2d 718—Whalen 
V. Harrison, D.C.ni., 51 F.Supp. 515. 

71. U.S.—Schwlng V. U. S., caA. 
Pa., 165 F.2d 518, 1 A.L..R.2d 548. 

72. U.Sw—Gteneral Wayne Inn v. 
Rothensles, l>.C.Pa., 47 F.Supp. 391. 

73. U.S.—BJwlng v. McLean, CJLIda- 
ho, 189 F.2d 887—^Burger v. Social 
Sec. Board, D.aCal., 66 FJ3upp. 619, 
affirmed, C.C1A., Miller v. Burger, 
161 F.2d 992—^Laidmer v. U. S., D. 
C.CaL, 52 F.Supp. 228. 

The balance In dose cases Involv¬ 
ing application of the Social Securi¬ 
ty Act should be cast in favor of, 
rather than against, coverage, in or¬ 
der to fulfill the broad and beneficent 
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.objects of the act—Schwlng v. U. S., 
C.C.A.Pa., 165 F.2d 518, 1 A.L.R.2d 
548. 

74. U.S.—(Latimer v. U. S., D.C.Cal., 
52 F.Supp. 228. 

75. U.S.—^National Campaign Com¬ 
mittee V. Rogan, D.CCal., 69 F. 
Supp. 679. 

75. U.S.—O'Leary v. Social Sec. 
Board, C.CA-Pa., 153 F.2d 704. 

77. U.&—^Martin v. Federal Sec. 
Agency. Social Sec. Board, D.aPa., 
73 F.Supp. 482, affirmed, CJL, 174 
F.2d 364*—National Campaign Com¬ 
mittee V. Rogan, D.aCaO.. 69 F. 
Supp. 679—^Kentucky Cottage In¬ 
dustries V. Glenn, D.CJKy., 39 F. 
Supp. 642. 

78. U.S.—^U. S. V. SUk, CtCAuKan., 
155 F.2d 856, affirmed in part and 
reversed in part on other groimds 
67 6.Ct 1468, 881 U.S. 704, 91 L. 
Rd. 1757—Magruder v. Yellow Gab 
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related taxing statutes do not define the terms in effect so providing.®® Where the demsions differ 
employer, or employee, but the term “employ- is with respect to the strictness or liberality with 
ment* is defined in the statutes as “any service, of which the common-law elements of such a reladon- 
whatever nature, performed within the United ship are applied to the particular facts in the case.®® 
States by an employee for his employer,”®® and such It has generally been held that the words “employ- 
term should be interpreted in favor of the employ- ment,” “employer,” and “employee” are used in the 
ment relationship in doubtful cases, because of the statutes in their natural sense and are intended to 
remedial nature of the statutory objectives.®^ describe the conventional relationship of employer 

and employee,®7 that “employment” connotes the 
Much judicial consideration has been given to the legal relationship of employer and employee as those 
question of who are employees” under the stat- terms were defined and understood at the timp- of 
utes,®® and the authorities are somewhat at variance the enactment of the statutes,®® and that an “em- 
in the test applied.®® It is generally agreed, how- ployee” within the meaning of the statutes is one 
ever, that the common-law test is the basis of de- who meets the tests of the more or less established 
termining an employer-employee relationship,®^ and concept of the legal relationship of employer and 
this is the rule under an amendment of the statutes employee.®® 


Co. of D. C., aC.A.Md., 141 p.2d 824, 
162 A.L 1 .R. 676—Tapagrer v. Blr- 
znlngrham, ixaiowa, 75 F.Supp. 375 
—^Nebraska Nat. Hotel Co. v. 
O’Malley, D.C.Neb., 63 P.Snpp. 26 
—^Bartels v. Birmingham. D.C.Iowa, 
69 F.Supp. 84, reversed on other 
grounds, C.O.A., 157 F.2d 296, re¬ 
versed on other grounds 67 S.Ct. 
1547, 332 U.S. 126, 91 li.Bd. 1947, 
172 A.I 1 .R. 317—^Yearwood v. U. S., 

B.CLIja., 56 F.Supp. 295—Aberdeen 
Aerie No. 24 of Fraternal Order of 
Fagles V. U. S., I).C.Wash., 60 F. 
Stipp. 734, appeal dismissed, C.C.A., 
Squler v. Seattle Aerie No. 1 of 
Fraternal Order of Elagles, 142 F.2d 
462, affirmed tJ. S. v. Aberdeen 
Aerie No. 24 of Fraternal Order of 
Fagles, 148 F.2d 655—^Kentucky 
Cottage Industries v. Glenn, D.C. 
Ky., 89 F.Supp. 642. 

Iowa.—^Meredith Pub. Co. v. Iowa 
Employment Security Commission, 
6 N.W.2d 6, 232 Iowa 666. 

79- U.3.—U. S. V. Silk, Ill. & Kan., 67 
SwCt 1463, 331 U.S. 704, 91 L.Ed. 
1767—Henry Broderick, Inc. v. 
Squire, GCAWash., 163 F.2d 980 
—^Hearst Publications v. U. S., D. 
GCal., 70 F.Supp. 666, affirmed G 
CJL, 168 F.2d 761. 

80. U.S.—Henry Broderick, Inc. v. 
Squire, C.GAWash., 163 F.2d 980 
—Anglim v. Empire Star Mines 
Co., GGACal., 129 F.2d 914— 
Hearst Publications v. U. S., D.C. 
Cal., 70 F.Supp. 666, affirmed GG 
A, 168 F.2d 751. 

81. U.S.—Heajrst Publications v. U. 

6., supra. 

88- U.S.—^Benson v. Social Sec. 

Board, GAKan., 172 F.2d 682. 

88- U.S.—Benson v. Social Sec. 
Board, supra. 

84. U.S.—New Deal Cab Co. v. Fahs, 
GAFla, 174 F.2d 818—Benson v. 
Social Sec. Board, GAEIaa., 172 
F.2d 682—^Miatcovlch v. Anglhoa, G 
GACaL, 184 F.2d 884, certiorari 
denied 64 8.Ct 46, 820 U.a 744^ 88 


Ii.Ed. 441—^Emard v. Squire, D.G 
Wash., 68 F.SUPP. 281—Spirella Co. 
V. McGowan, D.C.N.Y., 52 F.Supp. 
302. 

Iowa.—^Meredith Pub. Co. v. Iowa 
Employment Security Commission, 
6 N.W.2d 6, 232 Iowa 666. 

85. U.S.—^Benson v. Social Sec. 
Board, C.AKan., 172 F.2d 682. 

86- U.S.—^Benson ▼. Social Sec. 
Board, supra. 

87. U.a—lios Angeles Athletic Club 
V. U. S.. D.GCal., 64 F.6upp. 702, 
appeal dismissed, C.CA., 144 P.2d 
352—Spirella Co. v. McGtowan, D. 

C.N.T., 62 F.Supp. 302—^Mutual 

Trucking Co. v. U. S., D.C.Ohio, 61 
F.Supp. 113, affirmed, GGA, 141 
F.2d 666—^Yellow Cab Co. of D. C. 
V. Magruder, D.C.Md., 49 F.Supp. 
605, affirmed, GC.A, Magruder v. 
Yellow Cab Co. of D. G, 149 P.2d 
324. 162 AD.IL 616—Kentucky Cot¬ 
tage Industries v. Glenn, D.C.Ky., 
39 F.Supp. 642. 

Conventional Umitatloas not reject^ 
ed 

The statutes may not be construed 
so as to reject conventional limita¬ 
tions on customary definitions given 
to the terms “employee,” “employ¬ 
er,” and “independent contractor.”— 
Emard v. Squire^ D.GWash., 58 F. 
Supp. 281. 

Fraotioal sense 

The term “employment” as used 
in the Social Security Act, Federal 
Insurance Contributions Act, and 
Federal Unemployment Tax Act, 
should properly be interpreted in a 
realistically practical sense, accord¬ 
ing to established common-law doc¬ 
trines.—Hearst Publications v. U. S., 

D.C.CaJ., 70 F.Supp. 666, affirmed, G 
CA., 168 F.2d 751. 

Application of regulation 
“Employment” within Social Se¬ 
curity Act means legal relationship 
of employer and employee. In view of 
regulation defining such term and 
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words “employ,** “employer^ and 
“employee,” and reciting that such 
words should be talcen In their ordi¬ 
nary meaning, and that Independent 
contractors are not employees.— 
Glenn v. Beard, C.C.A, 141 F.2d 376, 
certiorari denied 65 S.Ct. 67, 823 U.S. 
724, 89 Li.Ed. 582, rehearing denied 
65 S.Ct. 910, 324 U.S. 889, 89 L.Ed. 
1437—^Kentucky Cottage Industries v. 
Glenn, D.C.Ky., 89 F.Supp. 642. 

88. U.e.—Williams V. U. S., GGA 

111., 126 F.2d 129, certiorari denied 
63 S.Ct. 62, 317 U.S. 665, 87 D.Ed. 
527—OBDlrsch v. Rothensies, D.G 
Pa., 56 F.Supp. 92—Spirella CO. v. 
McGowan, D.GN.Y., 52 F.Supp. 302 
—^Mutual Trucking Co. v. U. S., D. 
C.Ohio, 51 F.Supp. 114, affirmed, G 
C.A., 141 F.2d 655. 

Elements recognized and applied by 
eonrtz 

Under amendment to the Social Se¬ 
curity Act with respect to term “em¬ 
ployee,” congress intended that, in 
determining in a given case whether 
employeivemployee relationship ex¬ 
ists, the common-law elements in em¬ 
ployer-employee relationship, as rec¬ 
ognized and applied by courts gener¬ 
ally at time of passage of the Social 
Security Act, are the standard to be 
used.—^Benson v. Social Sec. Board, 
GAKan., 172 F.2d 682. 

89. U.S.—U. S. V. Griswold, GCJL 
Mass., 124 F.2d 699—Deecy Prod¬ 
ucts Co. V. Welch, GGAMass., 124 
F.2d 692, 189 AI..R. 916—Beck¬ 
with V. U. S., D.GMass., 67 F.Supp. 
902—Tidwell v. U. S., D.GTenn., 63 
F.Supp. 609—^Israelite House of 
David V. U. S., D.GMich., 58 F. 
Supp. 862—Aberdeen Aerie No. 24 
of Fratemcd Order of Eagles v. U. 

5., D.C.Wash., 50 F.Supp. 784, ap¬ 
peal dismissed, GGA, Squler v. 
Seattle Aerie No. 1 of Fraternal 03> 
der of Eagles, 142 F.2d 462, af¬ 
firmed U. S. V. Aberdeen Aerie No. 
24 of Fraternal Order of Eagles, 
148 F.2d 655. 
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Whether an employer-employee relationship ex¬ 
ists, under common-law principles, for the purposes 
of application of the Social Security Act and related 
taxing statutes depends, generally, on the facts and 
circumstances of the particular case.®® No single 
test®i or particular factor®® is determinative in all 
cases; and the matter is to be judged not by the 
presence or absence of a single evidentiary factor, 
but by an over-all view.®® It has broadly been 
stated, however, as a test, that any person is an 
employee within the meaning of social security leg¬ 
islation who is engaged as a means of livelihood in 
regularly performing personal services which con¬ 
stitute an integral part of the business operations of 
another; which are not incidental to the pursuit of 
a separately established trade, business, or profes¬ 
sion, involving in their performance capital invest¬ 
ment and the assumption of substantial financial 
risk, or the offering of similar services to the public 
at large; and which are subject to a reasonable 
measure of general control over the manner and 
means of their performance.®^ 


In accordance with common-law principles as to 
the indicia of an employer-employee relationship, 
discussed in Master and Servant §§ 1-^(9), the most 
important factor in determining whether such a re¬ 
lationship exists so as to render applicable the 
Social Security Act and related taxing statutes is 
the existence of a right on the part of the person 
for whom services are performed to control the 
employee in the performance of his work, not only 
as to the result to be accomplished, but also as to 
the details and means by which such result is ac¬ 
complished.®® What degree of control must be 
present depends on the facts.®® Also, the power to 
discharge at any time, while not in itself enough to 
make certain persons employees, is an important 
factor to be considered.®*^ It has been held, how¬ 
ever, that the right of control test is recognized only 
as one which is generally convenient, and it will 
not be applied in certain circumstances.®® 

The actual relationship between the parties and 
not the mere language of the contract of employment 
determines the existence of an employer-employee 
relationship within the statutes,®® and, hence, a con- 


90. U.S.—TJ. S. V. Wholesale Oil Co., 
C.C.A.E:aii., 164 P.2d 745—Shreve¬ 
port Laundries v. U. S., D.C.La., 84 
P.Supp. 4S5—^Lorlns v. U, S., D.C. 
Mass., 80 P.Supp. 781—^Haines v. 
Kavana^h, D.C.Mich., 70 P.Supp. 
705—^Yellow Cab Co. of I>. C. v. 
Magruder, D.C.Md., 49 PSupp. 605, 
afllrmed, C.CA., Magruder v. Yel¬ 
low Cab Co. of D. C., 141 P.2d 824i 
152 A.L.H. 516. 

91. U.S.—^Lorlng v. TJ. S., D.C.Mass., 
80 P.Supp. 781. 

92. U.S.—Shreveport Laundries ▼. 
n. S., D.C-La., 84 F.6upp. 435. 

93. U.S.—Splllson V. Smith, C.C.A. 
Ind., 147 P2d 727—Anglim v. Em¬ 
pire Star Mines Co., C.CA.CaL, 129 
P.2d 914—^Haines v. Kavanag^ D. 
C.Mich., 70 P.Supp. 702—Los An¬ 
geles Athletic Club v. U. S., D.C. 
Cal., 54 P.Supp. 702, appeal dis¬ 
missed, C.C.A, 144 P2d 352. 

94. U.S.—^Hearst Publications v. U. 
■S., r>.aCaL, 70 P.Supp. 666, af¬ 
firmed, C.CA.. 168 P.2d 761. 

96b U.S.—^U, S. V. Mutual Trucking 
Co., aCLAOhlo, 141 P2d 656—^Ra¬ 
dio City Music Hall Corporation v. 
U. S., aaA.N.Y.. 136 P.2d 716— 
Shreveport Iiaundrles v. U. S., D. 
C.Xia., 84 P.Supp. 436—Loring v. U. 

6., D.aMasa, 80 P.Supp. 781— 
Haines v. Kavanagh, D.C.Mich., 70 
P.Supp. 706—^De Baef Corp. v. U. 
e., CtCl.. . 70 pSupp. 264—^Year- 
wood y, U. S., D.aLa., 55 P.Supp. 
296—rSplrella Co. v. McGowan, D. 

PSUPP..302—Whalen v. 
Harrison, D.C.111., SI P.Suppi ^16—p 


Aberdeen Aerie No. 24 of Fraternal 
Order of Eagles v, U. S., D.C.Wash., 
60 P.Supp. 734, appeal dismissed, 
C.CA., Squier v. Seattle Aerie No. 
1 of Fraternal Order of Eagles, 142 
F.2d 462, affirmed U. S. v. Aber¬ 
deen Aerie No. 24 of Fraternal Or¬ 
der of Eagles, 148 P.2d 655. 

Congress does not intend a person 
to be considered an employee within 
the meaning of the Social Security 
Act unless he Is subject to some sort 
of control and supervision, but no 
general rule can be stated defining 
the control required to bring one 
within the scope of the legislative 
intent.—Deecy Products Co. v. Welch, 

C. C.A.Mas8., 124 P.2d 692, 139 A,L.R. 
916. 

As distinguished firom *^artnsr^ or 
''Independent oontraotor" 

An “employee’' within Social Se¬ 
curity Act, as distinguished from a 
“partner'* or an ’^dependent con¬ 
tractor/* Is subject to the will and 
control of employer, not only as to 
what should be done, but how It 
should be done.—^Yearwood v. U. S., 

D. C.La., 55 P.Supp. 295. 

96. U.S.—Hearst Publications ▼. U. 

S., D.CCaL, 70 P.Supp. 666, af¬ 
firmed, CCA., 168 P.2d 761. 

Seasonable control 

“Emplosrment” within meaning of 
social security legislation, liberally 
construed, requires no more than a 
reasonable control over the em* 
ployee's activities.—Hearst Publlcaf 
tions.y.'U.. S., supra. .... . 
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97. U.S.—Beckwith v. tX. S., D.&Cal., 
67 P.Supp. 902. 

Power to create or terxolnate employ¬ 
ment 

The “power to hire and fire” is the 
most significant factor in determin¬ 
ing on whom, as “employer," the eco¬ 
nomic burden of social security pro¬ 
gram is placed and means the pow¬ 
er to create or terminate employ¬ 
ment rather than power to determine 
which of a number of individuals 
should be chosen to perform or be 
dismissed from performing services. 
—Ueneral Wayne Inn v. Rothensles, 
D.C.Pa. 47 P.Supp. 391. 

The relationship of '^coaster mS 
servant” does not exist within the 
Social Security Act unless the power 
to discharge also exists.—Whalen v. 
Harrison, D.aill., 61 P.Supp. 616. 

98. U.S.—^Royal Theatre Corp, v. U- 

S., D.C.Pan., 66 P.Supp. SOL 

Employment by corporation 

The right of control test for deteiv 
mining employment relationship, as 
distinguished from relationship of In¬ 
dependent contractor, is recogziized' 
only as one which is generally con¬ 
venient and has no application where 
an officer of a corporation, who whol¬ 
ly owns the corporation, is purport¬ 
edly employed by the corporation to- 
perform services as an Independent 
contractor with the hope of avoiding 
payment of social security taxes.— 
Royal Theatre porp. ,v. U. S., supra. 
39. , U.S.—Atlantic Coast Life Ins- 
Co. V. U.' S., D.aS.C., 76 P.Supp. 
627—Haines * v:> EAvankglV ’D.C.- 
. JMich;^.70 PrSiipp.JT96 . . 1. . .1 
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tract designating certain persons as employees,^ or 
as not employees^ is not conclusive. So it has been 
held that, in determining the existence of an em¬ 
ployer-employee relationship for social security tax 
purposes, contractual fictions, like the corporate 
form, may be subjected to the penetration of thor¬ 
ough judicial inquiry in order to ascertain the reality 
of the situation.® The erroneous belief of persons 
performing services and of the company for whom 
the services were performed that social security 
taxes applied to such persons and the taking out of 
social security cards for such persons are not con¬ 
clusive of the status of such persons.^ 

The fact that a person by his method of doing 
business may be estopped to deny liability to others 
for injuries resulting from the negligence of al¬ 
leged employees does not necessarily establish the 
existence of an employer-employee relationship so 
as to render such person liable for social security 
taxes.® Where, however, payment of social security 
taxes was resisted by a corporate agent on the 
ground that its employees were employees of a 
principal who acquiesced in such attitude, the 
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principal has been held estopped to contend that he 
is not liable for such taxes.® Whether a given in¬ 
dividual is an employee is determined not by the 
general economic nature of the entity of which he 
forms a part, but by the nature of the position which 
he occupies in such entity.^ 

Whether particular persons are ''employees” with¬ 
in the Social Security Act and related taxing stat¬ 
utes generally is controlled by the language of the 
statutes, the administrative regulations promulgated 
pursuant to law, and judicial determinations in con¬ 
struing the statutes and the regulations.® Such 
regulations with respect to existence of an employ¬ 
er-employee relationship under the social security 
statutes have been held valid,® and although they are 
not binding on the courts,^® they are entitled to 
respectful consideration and should be followed un¬ 
less unreasonable or inconsistent with the statutes.^^ 
The administrative regulations with respect to the 
existence of an employer-employee relationship un¬ 
der the social security statutes have been held to 
declare the existing law,i® and, under provisions of 
the statutes that the term "employee” means any in- 


STi1)8taiLce and not form is con¬ 
trolling.—McDermott v. Henricksen, 
D.C.Wash., 45 F.Supp. 277. 
Oonversatlons held immaterial 
In determining whether buyers en¬ 
gaged under separate oral contracts 
to purchase and deal In automobiles 
by dealer in used automobiles were 
dealer’s employees within Social Se¬ 
curity Act, or were dealer’s partners 
or independent contractors not cov¬ 
ered by the act, court was required 
to consider actual facts, and con¬ 
versations between such buyers and 
dealer wherein parties decided rela¬ 
tionship existing between them would 
be inadmissible as self-serving.— 
Tearwood v. U. S., D.C.La., 55 P. 
Supp. 295. 

1. U.S.—^Bartels v. Birmingham, 
Iowa, 67 S.Ct. 1547, 332 U.S. 126, 
91 L.Ed. 1947, 172 A.D.R. 817. 

2. U.S.—Willard Sugar Co. v. 
Gentsch, D.C.Ohio, 69 F.Supp. 82. 

Xdcexuie agreements 

Dance hall proprietor was an *’em- 
ployer” subject to tax levied by So¬ 
cial Security Act with respect to em¬ 
ployment of taxi dancers whom he 
engaged subject to approval of police 
and paid a percentage of money spent 
by male dancing partners and whom 
proprietor had right to discharge and 
over whom he exercised control as to 
dressi and place of work, even though 
contracts of employment purported 
to be license agreements which ex¬ 
pressly provided that ,aiuiGier;shdtild 
aot .beeotoe.'ai}' eincdeieee.' of proprie¬ 
tor.—^Matcovich V. Angllid; CLCtAsjCaU, 
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134 F.2d 834, certiorari denied 64 S. 
Ct 46, 320 U.S. 744, 88 L.Ed. 441. 

3. U.S.—^Royal Theatre Corp. v. U. 
S., D.CKan., 66 F.Supp. 301. 

4. U.S.—Willard Storage Battery Co. 
V. Carey, D.C.Ohio, 103 F.Supp. 7. 

5. U.S.—^Magruder v. Yellow Cab Co. 
of D. C., C.C.A.Md., 141 F.2d 324, 
162 A.L.R. 676. 

6. U.S.—^Farm & Home Sav. & Loan 
Ass’n of Mo. V, Nee, D.C.Mo., 81 F. 
Supp. 333. 

7. U.S.—^Loring v. U. S., DX!.Mass., 
80 F.Supp. 781. 

8. U.S.—^Emard v. Squire, D.C. 

Wash., 58 F.Supp. 281. 

Adjudication of general prindples 
In determining whether persons are 
“employees” within Social Security 
Act, decided cases are of help only 
in so far as they point out the broad 
general principles which must guide 
the court in seeking the answer, but 
very rarely are they controlling be¬ 
cause each case must stand on its 
own peculiar facts, and these gener¬ 
ally differ in each case.—U. S. v. 
Wholesale Oil Co., CC.A.Kan., 154 P. 
2d 745. 

l^iablUty for federal social seciu 
rlty taxes must be determined from 
provisions of the federal act,—^Nich¬ 
olas V. Richlow Mfg. Co., C.C.A.C 0 I 0 ., 
126 F.2d 16. 

9. U.S.—Cannon Val. Mill. Co. v. U. 
I S., D.aMlnn., 69 F.Supp. 786., 

la iUS.—Schwing V. U S., D.CJ*a., 
I 'dSwF^aoppu ,227, reversed ,on othe^ 
^ i ^gr|S|und& ^.CXA^, 165 F2d>.$18,. 1 lA* 
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L.R.2d 548—^Hirsch v. Rothensles, 
D.C.'Pa., 56 F.Supp. 92. 

11. U.S.—Schwing v. U. S., D.CPa., 
65 F.Supp. 227, reversed on other 
grounds, C.C.A., 165 F.2d 518, 1 
AL.R.2d 548—Cannon Val. Mill. Co. 
V. U. S., D.C.MInn., 69 F.Supp. 785— 
Hirsch v. Rothensies, D.C.Pa., 56 F. 
Supp. 92. 

Oosgressional acquiescence 
Where treasury regulations for en¬ 
forcement of Social Security Act 
adopted as test of employer-employee 
relationship common-law distinction 
between master and servant and in¬ 
dependent contractor, defeat of pro¬ 
posed amendment which would have 
changed test was congressional ac¬ 
quiescence in deAnltion made by reg¬ 
ulations.—^American Oil Co. v. Fly, 
C.C.A.Miss., 135 F.2d 491, 147 AL.R. 
824, followed in 138 F.2d 748. 

Force of law 

Treasury regulations defining the 
relationship of employer and em¬ 
ployee are rational interpretations of 
the Social Security Act and have the 
force of law.—U. S. v. Dunbar, C.C. 
ACal., 154 F.2d 889. 

12. U.S.—Radio City Music Hall 
Corporation v. U. S., D.C.N.T., 50 
F.Supp. 329. 

Beit6ratlo]i of common-law principles 
Treasury regulations promulgated 
under the Social Security Act, in 
drawing distinction between “em¬ 
ployee” and an “independent con¬ 
tractor,” do no more than reiterate 
the principles of the common law.— 
Anglim v. Empire Star MIhes Ca, C. 
C,A.Cal., 129 P.2d 914. . . i „ 
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dividual wlio under the usual common-law rules has 
the status of an employee, the courts will look to the 
provisions of the existing administrative regulations 
on “employees” for the “usual common-law rules” 
to be used and applied in determining the existence 
of an employer-employee relationshiiw^s 

The power to make regulations under the Social 
Security Act and related taxing provisions does not 
extend to making taxpayers of those whom the 
statutes, properly construed, do not tax,!^ and the 
coverage of the statutes defining an “employee” for 
social security tax purposes is not to be extended 
by administrative regulations or court decisions re¬ 
laxing or changing the common-law concept of the 
employer-employee relationship.^® in this respect it 
has been held that the common-law rules of the 
several states do not govern the determination of the 
matter,!® and that the common-law cases as de¬ 
veloped in construing social security legislation, and 
not the laws of the state in which the particular 
services were performed, will be applied.!^ It has 
been held, however, that in determining whether 
individuals engaged in certain transactions were em¬ 
ployees within the statutes, the court is guided by 
the law of the state where the transactions oc¬ 
curred,!® and that in determining the applicability of 
social security taxes to a company doing business 
in a certain state, the court should consider the law 
of that state as highly persuasive in view of the 


particular familiarity of the courts and administra¬ 
tive agencies of the state with the local method of 
doing business.!® 

Purposes of legislation; ^economic reality.^ It 
was broadly held, prior to a clarifying amendment 
to the statutes, that the terms “emplo3rment” and 
“employee” should be construed to accomplish the 
purposes of the legislation, avoiding a constricted 
interpretation,®® that the applicability of the statutes 
should be judged from the purposes that congress 
had in mind rather than from common-law rules 
as to the existence of an employment relationship 
worked out for determining tort liability,®! and that 
the factors from which the common-law concepts 
as to the existence of an employment relationship 
were derived were not determinative, although they 
might or should be considered.®® Under this view, 
the technical common-law concepts as to the exist¬ 
ence of an employer-employee relationship were not 
controlling in determining the application of the 
Social Security Act and related taxing provisions, 
and the primary consideration was whether the ef¬ 
fectuation of tile declared policy and purposes of 
the statutes comprehended securing to the individual 
the rights guaranteed and the protection afforded 
thereby.®® It was also held that while all who ren¬ 
dered service to an industry were not necessarily em¬ 
ployees, notwithstanding the remedial character of 
the legislation,®^ persons might be regarded as em- 


13. U.S.—Crossett Lumber Co. v. TT. 
S.. D.CJLrk., 79 F.Supp. 20. 

14. U.S.—^Independent Petroleum 
Corporation v. Fly, C.CJLMiss., 141 
F.2d 189. 152 A,L.R. 928. 

16. U.S. — Dimmitt-Hickhoff-Bayer 
Real Rstate Co. v. Finnegan, CJL 
Mo.. 179 F.2d 882. 

16. U.S.—Crossett Lumber Co. v. U. 
S.. D.C.Ark.. 79 F.Supp. 20. 

17. U.S.—Shreveport Laundries v. 
U. S.. D.C.La., 84 F.Supp. 435. 

18. U.S.—^Tearwood v. U. S., U.C. 
La.. 55 F.Supp. 295. 

19. U.S.—Burruss v. Early, D.C.Va., 
44 F.Supp. 21. 

20. U.S.—U. S. V. Silk, UL & Kan., 
67 S.Ct. 1463, 331 U.S. 704, 91 L.Bd. 
1757—Fah v. Tree-Gold Co-op. 
Growers of Fla., CC.A.Pla.. 166 F. 
2d 40—Tapager v. Birmingham, D. 
C.Iowa, 75 F.Supp. 875. 

Broad nieanlng 

‘Tknployee** as used in Social Se¬ 
curity Act was given a meaning as 
broad as might be necessary to car¬ 
ry out the intent and purpose of con¬ 
gress.—Stone V. U. a, D.aPa„ 56 F. 
Supp. 230, 233. 

Xbrteiislo& of beneftts 
The framers of the Social Security 


Act planned to extend the benefits of 
the legislation to as wide a class as 
could be comprehended within term 
employee, rather than to limit it to 
narrowly restricted definitions.—Wil¬ 
lard Sugar Co. v. Gentsch, I>.C.Ohio, 
59 F.Supp. 82. 

21. U.S.—Woods V. Nicholas, C.CA. 
Colo., 163 P.2d 615—U. S. v. Vogue, 
Inc., C.C.AVa.. 145 F.2d 609—Wa¬ 
bash R. Co. V. Finnegan, D.C.Mo., 
67 F.Supp. 94. 

22. U.S.—Nevin Inc., v. Rothensies, 
U.CiPa., 58 F.Supp. 460, afiOrmed, C. 
C.A, 161 F.2d 189. 

Fartioulax factors 
Probably it is Quite impossible to 
extract from the statute a rule of 
thumb to define the limits of the 
employer-employee relationship. The 
Social Security Agency and the 
courts will find that degrees of con¬ 
trol, opportunities for profit or loss, 
investment in facilities, permanen¬ 
cy of relation and skill required in 
the claimed independent operation 
are Important for decision. No one 
is controlling nor is the Ust com¬ 
plete.—U. S. V. Silk, ni. & Kan., 67 S. 
Ct. 1463, 831 U.S. 704, 91 L.Ed. 1767 
—Fah V. Tree-Gold Co-op. Growers of 
Fla.^ C.CALFla., 166 F.2d 40, 4 4 - " * i 
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Schwlng V. n. S., C.C.AFa., 165 F.2d 
618, 1 AL.R.2d 548—Atlantic Coast 
Life Ins. Co. v. U. S., D.C.S.C., 76 F. 
Supp. 627—^Tapager v. Birmingham, 
D.C.Iowa, 75 F.Supp. 375. 

Control exerdsed by alleged employ¬ 
er held not sole criterion 
U.S.—Bartels v. Birmingham, Iowa, 

67 S.Ct 1647, 382 U.S. 126, 91 L.Ed. 
1947, 172 AL.R. 317—Fah v. Tree- 
Gold Co-op. Growers of Fla., C.CA. 
Fla., 166 F.2d 40. 

23. U.S.—Schwlng v. U. S., C.C.A 
Pa., 166 F.2d 618, 1 AL.R.2d 648— 
Nevin, Inc., v. Rothensies, D.C.IPa., 

68 F.Supp. 460, affirmed, C.O.A, 151 
F.2d 189—La Lone v. U. S., U.C. 
Wash., 67 F.Supp. 947, reversed on 
other grounds, C.CA., 162 P.2d 43. 

D.C.—Grace v. Magruder, 148 F.2d 
679, 80 U.S.App.D.C. 53, certiorari 
denied 66 S.Ct 24, 326 U.S. 720, 90 
L.Ed. 426. 

Same rule as under National Babor 
delations Act 

U.S.—U. a V. Silk, Bl. A Kan., 67 
act. 1468, 881 U.a 704, 91 UEd. 
1767. 

24. U.S.—XT. S. Y. Silk, supra— 
Woods y. Nicholas, aCA.Colo., 168 
F.2d 616. 
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ployees within the statutes who as a matter of "eco¬ 
nomic reality” were dependent on the business to 
which they rendered service and a finding as to 
"economic reality” was to be arrived at from a con¬ 
sideration and examination of all pertinent factors 
and of the total factual situation,2 6 without giving 
paramount consideration or controlling emphasis to 
the factor of control by the alleged employer.^? This 
so-called test of "economic realit 3 r” was rejected by 
congress in adopting an amendment to the statutes 
that the term "employee” does not include any in¬ 
dividual who is not an employee under the usual 
common-law rules applicable in determining the em¬ 
ployer-employee relationship,28 and such statutory 
amendment is retroactive to the date of the original 
enactment of the Social Security Act^^ A saving 
clause that the amendment shall not have the ef¬ 
fect of voiding wage credits with respect to prior 
services of individuals who have attained the age 
of sixty five does not have the effect of perpetuat¬ 
ing also the individual’s status as an employee.2 8 

Wages or compensation. Generally, the term "em¬ 
ployee” as used in the Social Security Act and re¬ 
lated taxing statutes means a person in the service 
of an employer who works for salary or wages,2^ 
and social security taxes based on wages are not 
payable unless there is an employer and employee, 
the relationship of emplo 3 rment between them, and 
wages are paid by the employer to the employee.22 
With respect to amenability to the statutes, the 
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measurement, method, or designation of the com¬ 
pensation is immaterial if the relationship of em* 
ployer and employee in fact exists.®2 On the other 
hand, persons who voluntarily perform services 
without compensation ordinarily are not employees 
within these statutes.®^ So persons who perform 
labor for an association as an absolute gift, and 
who receive from the association certain benefits 
which are based on membership rather than on the 
services performed are not "employees” of the as¬ 
sociation for social security tax purposes, since they 
do not receive wages.®® It has been held that the 
tax levied on persons having eight or more em¬ 
ployees has reference only to paid employees;®® but, 
according to some decisions, tmder the statutes de¬ 
fining "employee” as including an ofl&cer of a cor¬ 
poration, such a person is an employee, at least for 
the purpose of determining the application of the 
tax on employers of eight or more persons, although 
he may receive no compensation, as discussed in 
the next subdivision of this section. 

b. Paxticiilar Employments and Employees 

The general principles applicable In determining who 
are employees within the coverage of the Social Security 
Act and related taxing provisions have been applied In 
determining the status of particular persons as em> 
ployees, such as musicians, salesmen or solicitors, taxi¬ 
cab drivers, insurance agents, and corporate officers. 

Various persons have been held to be employees 
within the federal social security legislation,® ^ or 


2B. U.S.—^Bartels v. Blrmlngrliam, 
lowa^ 67 act. 1547, 332 U.a 126. 
91 L..Ed. 1947. 172 A.L..R. 317—U. 
a V. SUk. Ill. & Kan., 67 S.Ct 1463, 
381 U.a 704, 91 L..Ed. 1767—Fiih 
V. Tree-Gold Co-op. Growers of 
Fla., C.C.A,Pla.. 166 F.2d 40—Tapa- 
ger V. Birmingham, D.C.Iowa, 76 F. 
Supp. 375. 

26. U.S.—^Tapager v. Birmingham, 
supra. 

27. U.S.—^Tapager v. Birmingham, 
supra. 

28. U.S.—New Beal Cab Co. v. Fahs, 
C.A.Fla.. 174 F.2d 818. 

BesolntioxL of dispute 

Amendment adding to the Social 
Security Act a provision that the 
term '^employee** shall not Include an 
Individual who Is not an employee 
under the usual common-law rules 
applicable in determining the employ¬ 
er-employee relationship, was intend¬ 
ed to resolve a dispute which had 
developed over the years as to the 
meaning of word “employe'e” in the 
Social Security Act.—^Bwlng v. 
Vaughan, C.AVa., 169 F.2d 837. 

29. U.S.—^Ewlng v. Vaughan, supra, 
sa U.S.—Ewing V. Vaughajv supra. 


31. U.S.—Lewiston Elevator Co. v. 
Heynolds, D.C.Minn., 63 F.Supp. 
976. 

Wages as basis of benefits under pro¬ 
visions as to old-age benefits and 
survivors insurance see infra § 
40. 

32. U.S.—Magruder v. Yellow Cab 
Co. of B. C., C.C.A3Id., 141 F.2d 
824, 162 AL.IL 516. 

Fedei^ insurance contributions tax 
as based on wages see infra S 36. 

Profits held not <*wage8 paid” 

U.S.—Splrella Co. v. McGowan, B.CLN. 
T., 62 F.Supp. 302. 

33. U.S.—Kentucky Cottage Indus¬ 
tries V. Glenn, B.C.B:y., 39 F.Supp. 
642. 

‘'Wages” as subordinate qLuestion 
The question of wages is a subor¬ 
dinate one in determining whether 
one is an “employee” within Federal 
Insurance Contributions Act because, 
where the relationship of employer 
and employee exists, whatever the 
employee receives for his services 
must be regarded as wages.—Nevln, 
Inc., V. Rothensies, B.C.Pa., 68 F. 
Supp. 460, affirmed, C.C.A, 161 F.2d 
189. 


34L U.S.—National Campaign Com¬ 
mittee V. Rogan, B.C.Cai., 69 F. 
Supp. 679. 

35. U.S.—Israelite House of Bavid 
V. U. S.. B.C.Mich.. 58 F.Supp. 862. 

36. U.S.—National Wooden Box 
Ass'n V. U. S., Ct.Cl., 69 F.Supp. 
118. 

37. U.S.—Woolson Spice Co. v. U. 
S., B.C.Ohio, 85 F.Supp. 242—Stone 
V. U. S., B.C.Pa., 66 F.Supp. 230— 
McBermott v. Henricksen, B.C. 
Wash., 45 F.Supp. 277. 

Fartlciilar persons held employees 

(1) Itinerant laborers who stored 
coal sold by retailer and delivered 
it to retailer's customers.—^U. S. v. 
Kane, C.AMo., 171 P.2d 64. 

(2) Journeymen tailors who them¬ 
selves or through their employees 
made doth into finished garments 
at their own places of business with¬ 
out supervision by custom tailors and 
on a piecework basis.—Schwing v. 
U. S.. aaAJPa., 166 F.2d 618, 1 A.L. 
R.2d 648. 

(3) Men employed by taxpayer to 
recruit laborers to unload merchan¬ 
dise firom freight cars spotted out¬ 
side taxpayer's plant.—Woolson Spice 
Co. v. U. S., B.C.Ohio, 86 F.Supp. 242. 
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Iiave been held not to be such employees.®^ In ment relationship in the case of persons performing 
particular circumstances the general rules discussed services as the crew of a fishing vessel operated on 
in the first subdivision of this section have been a share or lay basis,^^ musicians,^® operators of re¬ 
applied in determining the existence of an employ- 


(4) Operators of stations for Ice 
company.—Your Ice Co. v. U. S., D. 
C.Tenn.. 57 F.Supp. 830. 

(5) Receiver of bank whose com¬ 
pensation was paid from bank’s as¬ 
sets and who was subject' to re¬ 
moval at will of creditors.—Carroll v. 
Social Security Board, C.C.A.11L, 128 
F.2d 876. 

(6) Seamstresses who made alter¬ 
ations In ladies’ garments sold in 
retail store, and were paid weekly 
a, ];>ercentage of charges made by 
store.—^U. S. v. Vogue, Inc., C.C.A. 
Va., 145 F.2d 609. 

(7) Supervisors and operators of 
merchandise vending machines.— 
Tomlin Y. U. S., D.CCaL, 70 F.Supp. 
677. 

(8) Taxi dancers.—^Matcovich v. 
Anglim. aaA.OaL, 134 F.2d 834,.rC6r- 
tiorari denied 64 S.Ct. 46, 320 T7.S. 
744, 83 KEd. 441. 

(9) Vendors engaged by newspaper 
publishers to sell newspapers at i>ar- 
tlcnlar street locations.—^Hearst Pub¬ 
lications Y. U. S., DXlCal.. 70 F.Supp. 
666, afiOrmed, aCJL, 168 F.2d 751. 

(10) Watchmakers employed by 
corporation at its jewelry stores on 
commission basis.—Gensler-Lee, Inc., 
V. U. S., D.aCal., 70 F.Supp. 675. 

(11) Watchmen at railroad yard, 
extra laborers, and itinerant labors 
ers who served as coal husUers in 
storage of coal for customers of re¬ 
tail coal dealer who collected from 
customers and paid the coal hustlers. 
—Grace v. Magruder, 148 F.2d 679, 80 
U.S.AppJ>.C. 53, certiorari denied 66 
act. 24, 326 n.a 720 , 90 LuEd. 426. 

(12) Workers, who unloaded coal 
at agreed price per ton, with no op¬ 
portunity to gain or lose except from 
work of their hands and their own 
picks and shovels, and who were sub¬ 
ject to all necessary supervision by 
coal retailer.—IT. a v. Silk, IIL & 
Kan., 67 aCt. 1463, 881 U.a 704, 91 
LuEd. 1757. 

Dual status 

Where golf dub hired a profession¬ 
al Instructor under contract by which 
the club paid a fixed salary, and the 
professional without any responsibil¬ 
ity on part of the dub conducted a 
golf shop and was allowed to retain 
all Income therefrom together with 
instruction fees, the professional oc¬ 
cupied dual relationship of ’*em- 
ployee” and ’’independent contrac¬ 
tor.”—^Ridge Counts Club v. TJ. S., 
aCJLUU 135 F.2d 718. 

Administrator 

Where three brothers employed In 
father’s business agreed following 


his death to continue operation of the 
business, if one of the brothers could 
be regarded as employee of the other 
two for the purpose of payment of 
Social Security taxes, he did not for¬ 
feit that status merely because he 
happened to be administrator of de¬ 
ceased father’s estate.—Sipperley v. 
Federal Sec. Adm’r, B.CLN.Y., 77 F. 
Supp. 112. 

38. U.S.—Government Personnd Au¬ 
to. Ass’n V. IT. S., C.C.A.Tex., 124 
F.2d 99—Thornton v. IT. S., CLCl., 
102 F.Supp. 554—Shreveport Laun¬ 
dries V. U. S., D.(lLe«, 84 F.Supp. 
435—N'ational Campaign Committee 
V. Rogan, D.C.Cal., 69 F.Supp. 679 
—Nevln, Inc., v. Rothensies, B.C. 
Pa., 58 F.Supp. 460, afiObmed, C.CAu, 
151 F.2d 189—Spirella Co. v. Mc¬ 
Gowan, D.C.N.Y., 52 F.Supp. 802. 

Persons held to be "independent con¬ 
tractors” with respect to applica¬ 
tion of the statutes see infra sub¬ 
division c of this section. 
Employments and employees except¬ 
ed from operation of statutes see 
infra S 7. 

Partionlax penoas held not employees 

(1) Bootblack in barber and beauty 
shop who was dependent solely on 
tips for services rendered customers 
and others.—Butler v. IT. S., D.CLTex., 
61 F.Supp. 692. 

(2) Buyer employed by dealer in 
used automobiles to purchase and 
trade automobiles and to share equal¬ 
ly in losses and profits.—^Yearwood v. 
U. S., D-CLa., 55 F.Supp. 296. 

(3) Officers of fraternal organiza¬ 
tion whose duties were principally 
ritualistic and who were compensat¬ 
ed only in a nominal sum.—IT. S. v. 
Aberdeen Aerie No. 24 of Fraternal 
Order of Eagles, (lC.A.Wa3h., 148 F. 
2d 655. 

(4) Persons who merely sold lum¬ 
ber or logs to lumber company.—OBur- 
russ V. Early, D.C.Va., 44 F.Supp. 21. 

(5) Real estate brokers.^—Henry 
Broderick, Inc. v. Squire, C.C.A. 
Wash., 163 F.2d 980. 

Trustee Is,’ bankruptcy 

With respect to Social Security 
Act, a trustee in bankruptcy is an 
"officer of bankruptcy court” and is 
pot an "employee” of the bankrupt 
—Gagne v. Brush, B.C.N.H., 80 F. 
Supp. 714. 

39. Held emidoyees 

U.S.—O’Hara Vessels v. Hassett, D. 
O.Mass., 60 F.Supp. 672—Jacobson 
V. U. S., D.C.Wa,sh., 44 F.Supp. 685. 
4a TT.S.—Aberdeen Aerie No. 24 of 
Fraternal Order of Eagles v. U. 
S., D.C.Wa8h., 50 F.Supp. 734, ap¬ 
peal dismissed, C.CwA, Squier v. 
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Seattle Aerie No. 1 of Fraternal 
Order of Eagles, 142 F.2d 462, af¬ 
firmed U. S. V. Aberdeen Aerie No. 
24 of Fraternal Order of Eagles, 
148 F.2d 655. 

Held employees of pexsos esgaglsg 
orchestra 

U.S.—^Haines v. Kavanagh, D.C.Mlch., 
70 F.Supp. 706—General Wayne Inn 
v. Rothensies, D.C.PaH 47 F.Supp. 
891. 

Held sot employees of person en- 
I gaging orchestra 

(1) In general.—Spillson v. Smith, 
C.aA.Ind., 147 P.2d 727—Biltgen v. 
Reynolds, D.C.Minn., 58 F.Supp. 909 
—Los Angeles Athletic Club v. U. 
S., I>.C.(Tal., 64 F.Supp. 702, appeal 
dismissed, CC.A. 144 F.2d 362—Aber¬ 
deen Aerie No. 24 of Fraternal Or¬ 
der of Eagles v. U. S., D.C.Wash., 50 
F.Supp. 784, appeal dismissed, C.CAu, 
Squier v. Seattle Aerie No. 1 of Fra¬ 
ternal Order of Eagles, 142 F.2d 462, 
affirmed U. S. v. Aberdeen Aerie No. 
24 of Fraternal Order of Eagles, 148 
F.2d 655—In re Ten Eyck Co., D.C.N. 
Y., 41 F.Supp. 875. 

(2) Where leader of "name band” 
organized and trained his own band, 
his musical skill and showmanship 
determined success or failure of the 
organization, and the relations be¬ 
tween him and other members in 

I band were permanent the members 
1 were "employees” of leader, and not 
I operators of ballrooms at which band 
I played for limited engagements 
usually of one night within Social 
Security Act notwithstanding con¬ 
tracts, under which band appeared, 
entered into on demand of musicians’ 
union to which leader and other band 
members belonged, purported to xnake 
ballroom operators the employers of 
both leader and members.—Bartels v. 
Birmingham, Iowa, 67 S.Ct 1647, 882 

U. S. 126, 91 L.Ed. 1947, 172 AJL.R. 
317. 

CompensatloiL acoordlng to unlooi 
scale 

'Where orchestra supplied music 
for fraternal organization on certain 
occasions pursuant to contract en¬ 
tered Into by organization with or¬ 
chestra leader, fact that union scale 
was standard by which compensa¬ 
tion was paid to orchestra did not 
establish that members of orches¬ 
tra were "employees” of organization 
for purpose of tax imposed under 
Social Security Act.—Aberdeen Aerie 
No. 24 of Fraternal Order of Eagles 

V. U. S., D.C.Wash., 60 F.Supp. 784, 
appeal dismissed, C.C.A., Squier v. 
Seattle Aerie No. 1 of Fraternal Or¬ 
der of Eagles, 142 F.2d 462, affirm¬ 
ed U. S. y. Aberdeen Aerie No. 24 of 
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tail gasoline filling stations^^ or bulk distributing salesmen or solicitors, taxicab drivers,^® or tnis- 
stations or plants for petroleum products, owner- tecs of a business or investment trust.^*^ 
operators of trucking equipment, ^3 physicians,^^ 


Fraternal Order of Eairles, 148 F.2d 
855. 

JBffeot of 'bvlaws of federatloa 

Where bylaws of federation of mu¬ 
sicians provided that members could 
accept engagements only from mem¬ 
bers who contracted to furnish bands 
or orchestras, no relation of “em¬ 
ployer and employee” could exist be¬ 
tween orchestra members and the es¬ 
tablishments at which they played. 
—Williams v. U. S.. C.Cj^-IU.. 126 
F.2d 129, certiorari denied 63 S.Ct. 
52, 817 U.S. 655. 87 L.Ed. 627. 

41. Sold employees 

U.S.—^U. S. V. Wholesale Oil Co., C 
aA.E^, 154 F.2d 745. 

42. Seld not employees 

-U.S.—Texas Co. v. Higgins. C.CJLN. 

T.. 118 F.2d 636—Oulf Oil Corpora¬ 
tion V. U. S., D.C.Pa.. 57 F.Supp. 
376—Orange State Oil Co. v. Fahs. 
D.OFla.. 52 F.Supp. 509, affirmed, 
C.C.A., Fahs v. Orange State Oil 
Co., 138 F.2d 743. 

Said employees 

Where two deliverymen made all 

• deliveries to plaintiff’s customers, 

■ each deliversrman owned his own 
truck which he maintained at his 

-own expense and each hired and paid 
.•a helper from time to time, but apart 
' from casual services rendered for 
-others each devoted his entire time to 
plalntifTs business and was paid a 
'fixed sum each week regardless of 
volume of goods delivered, they were 
-employees within Social Security Act, 
-and plaintiff was liable for social se- 

• curlty taxes on compensation paid to 
them.—^Willard Sugar Co. v. Gentsch. 
D.C.Ohio, 59 F.Supp. 82. 

.Held not employees 

U. S.—U. S. V. Silk, Ill. & Kan.. 67 S. 
Ct 1463, 831 U.S. 704, 91 L.Bd. 1757. 

.Application for license plates 

In determining whether “owner-op¬ 
erators” of tractors and trailers were 
employees of trucking company so 

■ as to render company liable for so¬ 
cial security or federal insurance 

-contributions, the circumstance that 
in order to secure license plates, 

' trucking company's president was 

- compelled to apply to interstate com- 

- merce commission and state that 
plates were to be displayed on ve¬ 
hicles operated by, and under control 

• of, company was not conclusive, in 
view of commission’s recognition of 

• operation of trucking companies 
through independent contract.—TJ. S. 

V. Mutual Trucking Co., C.C.A.Ohio, 
141 F.2d 655. 

*44L Held not employees 

(1) In general.—U. :S^ ▼, Aberdeen 
Aerie No. 24 of Fraternal Order of 
3 Eagles. C.CJLWash., 148 FJ2d 6ft6.> 


(2) Physicians who examined and 
treated company employees pursuant 
to contracts with company, and who 
performed only part-time service for 
the company, and who were free to 
•leave company premises even during 
hours they were scheduled to work 
in case of an emergency arising in 
their private practices, and whose 
conipensatlon from, company was 
only a fraction of their total incomes. 
—^Willard Storage Battery Co. v. Car¬ 
ey, D.C.Ohio, 103 F.Supp. 7. 

46. U.S.—Stone v. U. S.. D.CLPa., 55 

F.Supp. 230. 

Held employees 

(1) In general.—^Tapager v. Bir¬ 
mingham, D.aiowa, 76 F.Supp. 376. 

(2) Where brokerage firm employ¬ 
ed salesmen on a commission to pro¬ 
cure orders to buy and sell securities 
subject to its confirmation and had 
the right to direct not only what 
should be done by salesmen but how 
it should be done and salesmen were 
subject to discharge at any time 
with or without cause, salesmen were 
employees.—Stone v. U. S., D.C.Pa., 
55 F.Supp. 230. 

Held not employees 

(1) In general.—^Dimmitt-Rickhoff- 
Bayer Real Estate Co. v. Finnegan, 
C.A.MO., 179 P.2d 882—G. W. Allen 
& Co. v. Henslee, D.C.Tenn., 86 F. 
Supp. 295. 

(2) Solicitors and collectors for 
company engaged in business of ob¬ 
taining magazine subscriptions, who 
worked under contract whereby they 
received compensation only for re¬ 
sults actually accomplished and un¬ 
der which company retained no con¬ 
trol of their work.—^Brady v. Periodi¬ 
cal Publishers’ Service Bureau, CA. 
Ohio, 173 F.2d 776. 

(3) Individual, who solicited orders 
at own expense on commission basis 
on blanks furnished by foundry bear¬ 
ing its name, in territory uncontrol¬ 
led by foundry and without leads fur¬ 
nished by it, who was furnished no 
office space and made no reports and 
could engage in other work although 
foundry prevented sales at retail, and 
who received no bonuses, annual 
leave, vacation benefits, sick leave, or 
pension, was not employee.—^Benson 

V. Social Sec. Board, CA.Kan., 172 F. 
2d 682. 

46. U.S.—Yellow Cab Co. of D. C. 

V. Magruder, D.C.Md., 49 F.Supp. 

606, affirmed Magruder v. Yellow 

Cab Co. of 0. C.. aC.A., 141 P.2d 

324, 162 A.L.R. 616. 

Doubt resolved against taxing au¬ 
thority 

Any doubt as to whether relation¬ 
ship between cab company and driv¬ 
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ers of its cabs is that of master and 
servants, so as to render company 
liable for federal social security tax¬ 
es on amount of fares collected by 
such drivers, or that of contractor 
and contractees, so as to absolve 
company from liability for such tax¬ 
es, should be resolved In company’s 
favor and against taxing authority. 
—Martin v. Wichita Cab Co., 170 P. 
2d 147, 161 Kan. 610. 

Held employees 

U.S.—Jones v. Goodson, CCA..Okl., 
121 P.2d 176—Michigan Cab Co. v. 
Kavanagh, D.C.Mich., 82 F.Supp. 
486—Kaus v. Huston, D.C.Iowa, 35 
F.Supp. 327, affirmed, C.C.A., 120 F. 
2d 183. 

Held not employees 
(1) In general. 

U.S.—^arty Cab Co. v. U. S., C.A.I11., 
172 F.2d 87, 10 A.L..R.2d 258, cer¬ 
tiorari denied U. S. v. Party Cab 
Co., 70 S.Ct. 62, 338 U.S. 818, 94 
Li.Ed. 496—Co-op. Cab Co. v. Allen, 
D.C.Ga., 82 F.Supp. 695—^Yellow 
Cab Co. of D. C. v. Magruder, D. 

C. Md., 49 F.Supp. 605, affirmed, C.C. 
A., Magruder v. Yellow Cab Co. of 

D. C., 141 P.2d 324, 162 A.L.R. 616. 
D.C.—U. S. V. Davis, 154 P.2d 314, 

81 U.S.APP.D.C. 35. 

Kan.—^Martin v. Wichita Cab Co., 
170 P.2d 147, 161 Kan. 610. 

<2) Where taxicab drivers under 
contract entered into between cab 
company and union, of which drivers 
were members, retained fare and paid 
company a fixed dally rental for cabs 
and for gasoline used, and company 
bad no control over drivers as to 
where they should seek patrons or as 
to rate of fares charged, drivers 
were not “employees.’'—^Elconomy Cab 
Co. of Jacksonville v. Fahs, C.A.Fla., 
174 P.2d 321—New Deal Cab Co. v. 
Fahs, aA.Fla., 174 F.2d 318. 

(3) Where taxpayer holding license 
and certificate of convenience and 
necessity for operation of taxicabs 
sold cabs and thereafter collected 
from owners fixed fee for operating 
cabs under license and certificate, 
but did not control operation of cabs, 
cab drivers were not “employees’* of 
taxpayer, although legal title to cabs 
was carried in name of taxpayer and 
he obtained license plates, carried 
public liability insurance, handled ad¬ 
vertising, maintained garage and 
switchboard, required drivers to pur¬ 
chase gasoline from him and imposed 
charges for crash fund, sick fund, 
and salary of dispatchers.—Woods v. 
Nicholas, aC.A.Colo., 163 P.2d 616. 

47. U.S.—^Loring v. U. S.^ D.C.Mass„ 
80 F.Supp. 78L • • < 
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Insurance agents. Generally, agents of insurance 
companies who solicit insurance applications and 
make collections, and are paid commissions, are 
“employees” of the insurance companies and are in 
covered employment within the Social Security Act 
and the Federal Insurance Contributions Act,^* but 
prior to the enactment of express provisions of the 
statutes that the term "mployee” includes a full¬ 
time life insurance salesman, 42 U.S.CA- § 410 (k) 
(3) (B), 26 U.S.CA § 1426 (d) (3) (B), agents 
soliciting industrial insurance were held not “em¬ 
ployees” within the Social Security Act and related 
taxing statutes where they could not be considered 
“employees” under the general rules as to the 
requisites of an employment relationship.^^ Under 
express provision of the statute, the services of such 
agents, where compensated solely by way of com¬ 
mission, are exempted from the scope of the tax on 


employers of eight or more persons, as discussed 
infra § 7. 

Corporate officers. An express provision of the 
Social Security Act and related taxing statutes that 
the term “employee” means, among other things, an 
officer of a corporation has been held mandatory in 
efrect,50 and, under this construction of the statutes, 
all corporate officers are included in the category of 
employees subject to social security coverage and 
subject to inclusion in determining whether the 
employer is subject to tax as having eight or more 
employees,®! even though they may receive no com- 
pensation.®2 According to o^er decisions, the pro¬ 
visions of the statutes defining the term “employee” 
as including an officer of a corporation intend mere¬ 
ly that officers should not be excluded from opera¬ 
tion of the statutes if they are really employed by 


HMa employees 

U.S.—XT. S. V. Dunbar, COA-CaJ., 164 

F.2d 889. 

SfoUL not employees 

(1) In sreneral.—^Loringr v, U. S.. 
D.C.Mass., 80 F.Supp. 781. 

(2) Where trustees under Miassa- 
chusetts investment trust were sub¬ 
ject to no control by shareholders, 
were legal owners of trust property, 
had right to appoint their own offi¬ 
cers on their own account, formulat¬ 
ed their own policies in dealing with 
trust property, and were subject to 
liabilities of fiduciary nature, the 
trustees were not employees *vdthin 
Social Security Act—TJ. S. v, Gris¬ 
wold, aO.A.Mass., 124 P,2d 599. 
Activities not divided 

The fact that trustees of a busi¬ 
ness trust act individually in per¬ 
forming some of their duties and 
that such duties could be delegated 
to others does not justify dividing 
activities of such trustee and re-1 
garding him as an employee within 
meaning of Social Security Act while 
performing such duties, In absence 
of a genuine difference in the nature 
of the duties involved.—Loring v. IT. 
S., D.C.Mass., 80 F.Supp. 781. 
Xreasnxy ruling 

(1) Where commissioner ruled that 
trustees of Massachusetts investment 
trust were employees within the So¬ 
cial Security Act and an amendment 
to the act was proposed which would 
have provided that trustee would not 
be an employee of the trust, but the 
amendment was not adopted, the 
principle that the re-enactment in 
later acts of provisions theretofore 
construed by treasury department is 
persuasive evidence of legislative ap¬ 
proval of the treasury regulation was 
Inapplicable.—Griswold v. U, S., D.C. 
Mass., 86 F.Supp. 714, aflirmed, ac. 
A., U. S. V. Griswold, 124 F.2d 599. 

(2) A treasury ruling, that in Mas¬ 


sachusetts business trusts, trustees 
are employees within Social Secu¬ 
rity Act, which was in conflict with 
the decision of the circuit court of 
appeals, was required to be declared 
erroneous in so far as the conflict ex¬ 
isted.—S. V. Griswold, aC.A.Mass., 
124 F.2d 599. 

48- U.S.—Capital Life & Health Ins. 
Co. V. Bowers, CJLS.<1, 186 F.2d 
948. 

Agents of Industrial insurance com¬ 
pany who needed no Investment in 
facilities and who were required to 
make adequate collections and detail¬ 
ed reports, but who were free to use 
their own methods, although they 
had benefit of instruction and demon¬ 
strations, and whose earnings were 
controlled by company through as¬ 
signment of working territory, were 
''employees” within Social Security 
Act so as to render company subject 
to assessments for tax contributions. 
—Atlantic Coast Life Ins. Co. v. XT. 
S., D.aS.G., 76 F.SUPP. 627. 

Xntemal revenue conunlssioner’s 
ruling that life insurance company's 
soliciting agents were not within the 
i Social Security Act was not conclu¬ 
sive of final attitude of federal offi¬ 
cers charged with administration of 
the act—Northwestern Mut Ldfe Ins. 
Co. V. Tone, 4 A2d 640, 126 Conn. 183, 
121 998. 

49. XT.S.—Gause-Ware Service Ins. 
Co. V. Thomas, D.CTex., 76 F.Supp. 
626. 

sa XT.S.—Nicholas v. Richlow Mfg. 
Co., CCLAColo., 126 P.2d 16—Royal 
Theatre Corp. v. U. S., DXJ.Kan., 66 
F.Supp. 301—^Beaverdale Memorial 
Park V. U. S., D.CConn., 47 F.Supp. 
663. 

51. XT.S.—^Beaverdale Memorial Park 
V. XT. S., supra. 

Administrative constructioii 
(1> "Where treasury regulation con- 
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struing Social Security Act providing 
that the term "employee” Includes an 
officer of a corporation was made 
pursuant to express authority and 
was neither unreasonable nor incon¬ 
sistent with the act, it was entitled 
to respectful consideration and 
i^ould not be overruled except for 
weighty reasons.—Nicholas v. Rich- 
low Mfg. Co.. aCA.Colo., 126 F.2d 
16. 

(2) Where, after promulgation of 
treasury regulation construing pro¬ 
vision of Social Security Act stating 
that the term "employee” indudes an 
officer of a corporation, the Social Se¬ 
curity Act was amended without 
c han ging the definition of employee, 
such fact was persuasive evidence of 
legislative recognition and approval 
of the administrative construction.— 
Nicholas v. Richlow Mfg. Co., supra 
—^Builders Lumber & Supply Co. v. 
XT. S., D.C.W1S., 48 F.Supp. 241—Bea- 
verdale Memorial Park v. XT. S., D.C. 
Conn., 47 F.Supp. 663. 

62. XT.S.—Adorable Beauty School v. 

XT. S., DjC.Tex., 61 F.Supp. 694— 

Builders Lumber A Supply Co. v. XT. 

S., D.C.Wis., 48 F.Supp. 241. 
Secretary 

Where corporate taxpayer had in 
its employ, exclusive of its secretary, 
seven compensated employees, secre¬ 
tary whose services were in no way 
connected with the operation of tax¬ 
payer's business and who received no¬ 
compensation or remuneration of any 
character for his services was an 
"employee" within meaning of the- 
Social Security Act, and the taxpay¬ 
er was subject to the social security 
tax imposed on employers of eight or 
more persons, and the fact that tha 
secretary was not an employee under 
the state XTnempIoyment Compensa¬ 
tion Act was not controlling.—Nicho¬ 
las V. Richlow Mfg. Co., aOAColo,,. 
126 F.2d 16. 
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the corporation,53 but such provisions may not be 
construed to mean that an officer of a corporation is 
an employee per se, and each officer must meet the 
accepted test of employer-employee relationship in 
order to come within the scope of the statutes.®^ 
According to this view, officers performing duties 
for compensation subject to the control and super¬ 
vision of the board of directors may be employees 
within the statutes,55 but nominal officers who do 
nothing and are paid nothing are not employees 
within the statutes.55 The duties of a corporation 
director as director are limited to his participation 
in the work of the board of directors and its meet¬ 
ings and when he so acts he is not an “employee” 
within the meaning of the Social Security Act57 

c. Independent Contractors and Their Em¬ 
ployees 

Except as othenwise provided by statutes bringing 


certain self-employed persons within the coverage of the 
Social Security Act, independent contractors are not to 
be considered in ''employment’* within the act and its 
related taxing provisions, and persons performing services 
as independent contractors or as employees of such con¬ 
tractors are not "employees” of the person for whom the 
services are performed with respect to application of the 
act and taxes imposed In connection therewith. 

As originally enacted, the Social Security Act 
was not intended to benefit persons doing business 
on their own account, even though restricted to 
some degree in their sources of supply, prices, and 
methods ;53 and, except as otherwise provided by 
statutes bringing certain self-employed persons 
within the coverage of the Social Security Act, in¬ 
dependent contractors are not to be considered in 
“employment” within the act and its related taxing 
provisions.53 Persons performing services as in¬ 
dependent contractors or as employees of |uch con¬ 
tractors are not “employees” of the person for whom 
the services are performed with respect to ap- 


63. U.S.—Independent Petroleum 

Corporation v. Ply, C.C.A.Mlss., 141 
P.2d 189, 162 A.L 1 .R. 928—^Person¬ 
al Finance Co. of Braddock v. TJ. 
S., D.C.Del., 86 F.Supp. 779. 

Status as employee not destroyed 
The provision of the Social Secur¬ 
ity Act that the term "employee” in¬ 
cludes an officer of a corporation 
means that an officer can be an em¬ 
ployee, that is, if he meets the tests 
determinative of the ordinary em¬ 
ployment relationship he is an em¬ 
ployee and the fact that he is also 
an officer of the corporation does not 
destroy his status as an employee 
under the act.—Deecy Products Co. 
V. Welch, C-C-AMass., 124 F.2d 692, 
189 AL.R. 916. 

54. IT.S.—XJ. S. V. Bernstein, C.A 
Va., 179 F.2d 106—U. S. v. Aber¬ 
deen Aerie No. 24 of Fraternal Or¬ 
der of Eagles, C.C.AWash,, 148 F. 
2d 665—U. S. V. Griswold, C.C.A 
Mass., 124 F.2d 699—^Personal Fi¬ 
nance Co. of Braddock v. U. S., D. 
C.Del., 86 F.Supp. 779. 
mtent of congress 

Under Social Security Act provid¬ 
ing that the term "employee” in¬ 
cludes an officer of a corporation, 
congress meant to make it <dear that 
all who meet the ordinary employ¬ 
ment relationship tests are to be cov¬ 
ered by the act whether they are su¬ 
perior or inferior employees, and that 
those who do not meet the tests are 
not lo be covered by the act.—^Deecy 
(E^roducts Co. v. Welch, C.C.AMa8S., 
124 F.2d 592, 189 AIi.R. 916. 

IRule held not changed by amen dm ent 
Amendment to Social Security Act 
providing that term “employee" in¬ 
cludes an officer of a corporation, but 
such term does not ln<dude any in¬ 
dividual who, imder usual common- 
dlaw rules applicable In determining 


employer-employee relationship, has 
status of an Independent contractor 
or any Individual, except an officer of 
a corporation, who is not an employee 
under such common-law rules, did 
not change rule that an officer of a 
corporation may be an employee 
within act, dependent on circum¬ 
stances in his particular relationship 
to corporation.—U. S. v. Bernstein, C. 
AVa., 179 F.2d 106. 

56. U.S.—Beecy Products Co. v. 
Welch, C.CA.Mass., 124 F.2d 692, 
139 AL.R. 916. 

Statutory clerk 

Where it appeared that during cal¬ 
endar year corporation had at least 
seven individuals in its employ in 
addition to statutory clerk who serv¬ 
ed in that capacity during the entire 
year, that clerk’s services for corpo¬ 
ration required only thirty-five min¬ 
utes in that year, that the clerk made 
no charges for his services as <derk 
but that such services were inci¬ 
dental to his work as attoimey for the 
corporation in which capacity he re¬ 
ceived compensation, the clerk was 
an "employee” of the corporation 
within the Social Security Act and 
the corporation was an "employer" 
liable for taxes under the act.—^Deecy 
Products Co. V. Welch, supra. 

56. U.S.—U. S. V. Bernstein, CA. 
Va., 179 F.2d 106—Personal Finance 
Co. of Braddock v. U. S., D.C.Bel., 
86 F.Supp. 779—Liewiston Elevator 
Co. V. Reynolds, I>.C.Minn., 63 F. 
Supp. 976—^Massachusetts Civic 
League v. U. S., D.C.Mass., 59 F. 
Supp. 846—National Wooden Box 
Ass’n V. U. S., CLCl., 69 F.Supp. 
118. 

FresideiLt of corporation, who mere¬ 
ly signed corporate minutes for 
which he received no compensation 
and who was president in name only, 
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was not an "employee" within the So¬ 
cial Security Act.—^Tidwell T. U. S., 
D.C.Tenn., 63 F.Supp. 609. 

Wife of sole owner 
Where husband was sole owner of 
corporation but one share of stock 
was issued to his wife who was 
elected secretary, but she received 
no salary or other compensation, and 
had no connection with business of 
corporation and gave no attention 
thereto, except signing her name to 
three instruments prepared by hus¬ 
band, the wife was not to bo count¬ 
ed as an employee, in determining 
whether corporation was liable for 
social security taxes as an employer 
of eight persons.—^Independent Pe¬ 
troleum Corp. V. Fly, C.CA.Miss., 141 
F.2d 189, 162 AL.R. 928. 

57. U.S.-nLoring v. U. S., B.CJMass., 
80 F.Supp. 781. 

58. U.S.—Nevln, Inc., v. Rothensies, 
D.C.Pa., 68 F.Supp. 460, affirmed, 
C.aA, 161 F.2d 189. 

Ucensees 

Where taxpayer, as operator of 
chain of drugstores, placed a num¬ 
ber of them under control of certain 
persons designated as licensees, and 
licensees bou^^ht fixtures and original 
inventories from taxpayer, giving in 
payment demand notes, and licensees 
had free choice in matteor of selec¬ 
tion of kinds and quantities of mer¬ 
chandise carried, subject only to lim¬ 
itation that they operate under tax¬ 
payer’s name and purchase all mer¬ 
chandise from taxpayer, licensees 
were not employees for whose com¬ 
pensation taxpayer was required to 
pay Federal Insurance Contributions 
taxes.—Nevln, Inc., v. Rothensies, C. 
CAuPa., 161 F.2d 189. 

59. Iowa.—^Meredith Pub. Co. v. Iowa 
Emplo 3 rment Security Commission, 
6 N.W.2d 6, 282 Iowa 666. 
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plication of the act and taxes imposed in connection 
therewith,6® and, accordingly, where part of an 
industrial process is in the hands of an independent 
contractor, he is the one required to pay social 
security taxes for his employees.®^ 

The character of a relationship is to be determined 
by the rights and obligations assumed, as disclosed 
m the terms of the written contract between the 
parties as well as in the actual practices of the par¬ 
ties in their dealings with each other.®^ Generally, 
the common-law rules are applicable in determining 
whether a person performing services is an in¬ 
dependent contractor,®® and it is expressly so pro¬ 
vided by an amendment to the statute,®^ although 
by this amendment congress did not intend that the 
common-law rules of the several states should gov¬ 
ern.®® Prior to amendment of the statute, it was 
held, in some cases, that whether a person rendering 
services was an independent contractor and hence 
without the statute was a matter of economic 
reality,®® that the common-law cases which define 


employees and independent contractors were not 
controlling,®*^ and that the element of control of 
the alleged employee ordinarily used at common law 
as a test of the relationship was not a dominant fac¬ 
tor, although it was one which might be con¬ 
sidered.®® 

Under common-law principles as to tests of the 
independent contractor relationship, discussed in 
Master and Servant § 3(2)-(9), and applicable in 
determining coverage under the Social Securit 3 r 
Act and related taxing provisions, the signifi¬ 
cant factor in determining the relationship of the 
parties is the presence or absence of a supervisory 
power to control the method and detail of perform¬ 
ance of the service,®® and the degree to which the 
principal may intervene to exercise such control,*^® 
the presence of such power of control being indica¬ 
tive of an employment relationship and the absence 
of such power being indicative of the relationship 
of independent contractor. In other words, the test 
of existence of the relationship of independent con- 


60. XJ.S.—Glenn v. Beard, C.C.A.E:y., 
141 F.2d 876, certiorari denied 65 
S.Ct. 57, 323 U.S. 724, 89 L.Ed. 682, 
rehearing: denied 65 S.Ct 910, 324 

U. S. 889. 89 L..Ed. 1437—Williams 

V. TT. S.. aaA.nL, 126 F.2d 129, 
certiorairi denied 63 S.Ct 52, 317 U. 
S. 655, 87 LJBid. 527—William Simp¬ 
son Const Co. v. Westover, B.a 
Cal., 100 F.Supp. 125—Nebraska 
Hotel Co. V. O'Malley, D.aNeb., 
63 F.Supp. 26—Hirsch v. Bothen- 
sles, D.aPa., 56 F.Supp. 92—W, iP. 
Brown & Sons Lumber Co. v. XT. S., 
D.C.B:y., 56 F.Supp. 103—Combined 
Metals Reduction Co. v. IT. S., D. 
autah, 63 F.Supp. 739—Mutual 
Trucklngr Co. v. IT. S., I>.aO]iio, 51 
F.Supp. 114, affirmed, aCJL, 141 F. 
2d 655—Aberdeen Aerie No. 24 of 
Fraternal Order of Eagles v. XT. 
S., D.C.Wash., 60 F.Supp. 734, ap¬ 
peal dismissed, aOA., Squier v. 
Seattle Aerie No. 1 of Fraternal 
Order of Eagles, 142 F.2d 462, af¬ 
firmed XT. S. V. .^erdeen Aerie No. 
24 of Fraternal Order of Eagles, 
148 F.2d 655—Radio City Music 
Hall Corporation v. XT. S., D.CJST.Y., 
60 F.Supp. 329—^Burruss ▼. Early, 
D.aVa.. 44 r.Supp. 21. 

Iowa.—^Meredith Pub. Co. ▼. Iowa 
Emplosnnent Security Commission, 
6 N.W.2d 6, 232 Iowa 666. 

Beeognltloa of ladependent contract 
The Social Security Act recog¬ 
nized the common-law definition of 
Independent contract and excluded 
such relationship from the burden 
of the tax.—Glenn v. Standard Oil 
Co., aCAKy., 148 F.2d 61—IT. S. v. 
Mutual Trucking Co., C.C.AOhIo, 141 
F.2d 665—Tidwell v. U. S., ACTenn.; 
63 F.Supp. 609. 


Subcontractor 

Fact that contractor agreed to 
meet labor claims of subcontractor 
as they fell due to aid subcontractor 
in meeting employees* wage claims, 
did not make contractor an employer 
liable for taxes under the Federal 
Insurance Contributions Act and tax¬ 
es under the Federal XTnemplosntnent 
Tax Act.—William Simpson Const. 
Co. V. Westover, D.C.Cal., 100 F.Supp. 
125. 

61. IT.S.—XT. S. T. Silk, HI. & Kan., 
67 S.Ct. 1463, 831 U.S. 704, 91 L. 
Ed. 1757. 

62. XT.S.—Glenn v. Standard Oil Co., 
aC-AJKy., 148 F.2d 51. 

Supplemental contract I 

Where oil company had always 
claimed that its relationship with 
operators of its bulk distributing 
plants was that of principal and 
agent, fact that terms of contract 
were supplemented, after commis¬ 
sioner of internal revenue had claim- 
1 ed that relationship was that of em¬ 
ployer and employee, so as to state 
expressly that the relationship was 
that of principal and agent, was of 
no importance in establishing legal 
relationship and did not render com¬ 
pany culpable on ground that chang¬ 
es were patently intended for social 
security tax evasion.—Glenn v. 
Standard Oil Co., supra. 

63. XT.S.—New I>eal Cab Co. ▼. Fahs, 
OAFUl, 174 F.2d 318—Spirella Co. 
V. McGowan, D.aN.T., 52 F.Supp. 
892. 

64. XT.S.—New 3>eal Cab Co. ▼. SVdis, 
C.AFla., 174 F.2d 818. 

65. XT.S.—Crossett Lumber Co. v. XT, 
I>.CArk., 79 F.Supp., 20. 


66 - XT.S.—^Tapager v. Birmingham, 
B.C-Iowa, 75 F.Supp. 876. 

67. D.C.—Grace v. Magruder, 148 F. 
2d 679, 80 U.S.APP.D.C. 53, cer¬ 
tiorari denied 66 S.Ct. 24, 326 U.S. 
720, 90 LwEd. 426. 

08- U.S.—^Tapager v. Birmingham, 
I>.C.Iowa, 76 F.Supp. 376, 

69- U.S.—McGrOwan v. Lazeroff, C.C. 
A.N.T., 148 F.2d 512—Radio City 
Music Hall Corporation v. U. S., 
aaAN.T., 136 F.2d 716—De-Raef 
Corp. V. U. S., CLCl., 70 F.Supp. 
264—^Whalen v. Harrison, D.aHL, 
51 F.Supp. 515. 

70- U.S.—Spillson v. Smith, aaA 

Ind., 147 F.2d 727—Spirella Co. v- 
McGowan, D.C.N.Y., 52 F.Supp. 

302. 

Control held not established 

(1) In general.—^Hirsch v. Rothen- 
sles, D.C.Pa., 56 F.Supp. 92. 

(2) Provision, in contract between, 
oil company and agent who operated' 
bulk distributing plant, by which, 
agent agreed to follow all instruc¬ 
tions given him with respect to gen¬ 
eral conduct of the business of com¬ 
pany, was not indicative of control 
of means and methods which agent, 
was to use to sell company's prod¬ 
ucts, so as to make agent an em¬ 
ployee of company.—Glenn v. Stand¬ 
ard Oil Co., aOAKy., 148 F.2d 61. 

(3) Right reserved by merchant to- 
fix retail prices at which house-to- 
house salesman might sell merchan¬ 
dise was at most a definition of pre¬ 
cise service desired,did not dem¬ 
onstrate that relationship with sales¬ 
men was that of .^plpy^r and em¬ 
ployee subject tp, sociei4{ security tax. 
—McGowan y. La,zeroff, 'C,Q,A.2;.Y.,. 
MS 
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tractor, which relationship, is not taxable itnder the 
Social Security Act and related provisions, is wheth¬ 
er the one who is claimed to be an independent con¬ 
tractor has contracted to do the work according to 
his own methods and without being subject to the 
control of the employer except as to the result of 
the work.7l The mere fact that the person for 
whom the services were performed had an un¬ 
limited right to discharge the person performing 
the services under an arrangement which might be 
terminated by either party at will does not change 
the relationship from that of employer and inde¬ 
pendent contractor to that of employer and employee 
within the meaning of the Social Security ActJ^ 


§ 5 

In accordance with the foregoing rules various 
persons have been held to be^^ or have been held not 
to be*^^ independent contractors or employees of in¬ 
dependent contractors rather than employees of the 
person for whom services have been performed, and 
the relationship of independent contractor has been 
held to exist, in particular circumstances, in the 
case of persons performing services as actors^® or 
special artists,^® brokers,^^ commission salesmen,^® 
driver-owners of trucks engaged in trucking for 
another,^® homeworkers,®® musicians,®^ sales 
agents,®® lessees extracting minerals,®® persons en¬ 
gaged in logging operations,®^ and operators of 
bulk distributing plants or stations for petroleum 
products.®® 


TL U.S.—Glenn v. Standeurd Oil Co., 
C.CJLKy.. 148 F.2d 51. 

Iowa.—^Meredith iPub. Co. v. Iowa 
Employment Security Commission, 
6 N.W.2d 6, 282 Iowa 666. 

SUiuited control 

.A hired person who is subject to 
control only as to results to be ac¬ 
complished and who in his own dis¬ 
cretion can determine mode and 
manner of performance Is Independ¬ 
ent contractor.—Shreveport laun- 
dries V. n. S., D.C.La., 84 F.Supp. 436. 
Ifreedom from detailed direction 
The fact that one having: an inde¬ 
pendent calling: exercises a Judgrment 
as to the work done free of detailed 
direction by his employer does not 
make him an Independent contractor. 
—U. S. V. Vogue, Inc., CC.AVa., 146 
F.2d 609. 

■72. U.S.—^McGowan v. Iiazerofl, C.C. 
AN*.T., 148 F.2d 512. 

73. U.S.—^DeHaef Corp. v. U. S., Ct. 
CL, 70 F.Supp. 264—^Edens-Blrch 
Lumber Co. v. Scofield, D.C.Tex., 68 
F.Supp. 268. 

Paxtloiilar persons held Independent 
contractors 

(1) Fishermen selling' fish to sal¬ 
mon packing company and not sub¬ 
ject to orders of the company as to 
when, where, or how they should 
catch fish, or as to conditions under 
which they would carry on their op¬ 
erations.—^Bmard v. Sauire, D.C. 
Wash., 58 F.Supp. 281. 

(2) Person occupying part of 
premises of automobile dealer for 
repair and paint work, who was 
charged per cent of proceeds for rent, 
billing and collecting, and who hired 
his own help.—^Eintner v. U. S., D.C. 
Ohio, 67 F.Supp. 684. 

C3) Individual who received a flat 
price per garment and who delivered 
garments obtained from manufac¬ 
turers in his own automobile to home 
workers selected, paid, and super¬ 
vised by him*—^BUrsch v. Rothensies, 
£>.C.Pa., 56 F.Supp. 92. 


(4) Watch repairman who occupied 
space in taxpayer’s jewelry store un¬ 
der parol contract giving repairman 
full authority over all watch repair 
business coming into taxpayer’s 
store.—^Tidwell v. U. S., D.C.Tenn., 63 
F.Supp. 609. 

(6) Laundry call station operators. 
—Shreveport Laundries v. U. S., D.C. 
La., 84 F.Supp. 435. 

(6) Free lance Jockey.—Whalen v. 
Harrison, D.C.I1L, 51 F.Supp. 515. 

74L U.S.—U. S. V. Silk, Ill. & Kan., 
67 S.Ct. 1463, 381 U.S. 704, 91 L. 
Ed. 1757—U. S. V. Kane, CA.Mo., 
171 F.2d 54—Schwing v. U. S., C.a 
APa., 165 F.2d 518, 1 AL.R.2d 548 
—U. S. V. Vogue. Inc., CUAVa., 
146 F.2d 609--O’ones v. Goodson, C 
CA.Okl.. 121 P.2d 176—Woolson 
Spice Co. V. U. S., D.aOhio. 85 F. 
Supp. 242—^Tapager v. Birmingham, 
D.C.Iowa, 75 F.Supp. 376—^Tour Ice 
Co. V. U. S., D.C.Tenn., 57 F.Supp. 
830—Stone v. U. S., D.CiPa., 66 F. 
Supp. 230—(General Wayne Inn v. 
Rothensies, D.CLPa., 47 F.Supp. 391. 

75. U.S.—Radio City Music Hall 
Corporation v. U. S., C.CA.N.T., 
135 F.2d 715. 

76. U.S.—Radio City Music Hall 
Corporation v. U- S., D.C.N.Y,, 60 
F.Supp. 329. 

77. U.S.—Cannon Val. Mill. C6. v. 
U. S„ D.aMInn., 69 F.Supp. 785. 
Beal estate brokers were independ¬ 
ent contractors and not employees 
and therefore real estate agency was 
not liable for social security and fed¬ 
eral unemployment taxes on brokers’ 
earnings, where agency exercised 
mfTiiTniim of control over brokers, and 
brokers paid their own expenses and 
bought their brokerage licenses, and 
the relationships were terminable by 
either agency or brokers, and bro¬ 
kers* opportunity for profit and loss 
depended entirely on their own initia¬ 
tive and skllL—Henry Broderick, Inc,, 
V. Squire. C.CA.Wash., 168 F.2d 980. 

78. U.S.—McGowan v. Lazerofl, C. 
CAH-Y.. 148 F,2d 512. 
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79. U.S.—U. S. V. Silk, HI. & Kan., 67 
S.Ct. 1463, 331 U.S. 704, 91 L.Ed. 
1757—^Mutual Trucking Co. v. U. 
S., D.aOhio, 61 F.Supp. 114, af¬ 
firmed, aCJL, 141 F.2d 655. 

SO. U.S.—Glenn v. Beard, C.C.AKy., 
141 F.2d 376, certiorari denied 65 
S.Ct. 67. 323 U.S. 724, 89 UEd. 682, 
rehearing denied 65 S.Ct. 910, 324 
U.S. 889, 89 L.Bd. 1437—Kentucky 
Cottage Industries v. Glenn, D.C. 
Ky., 39 F.Supp. 642. 

81. Leader and members of orohes. 
tra 

U.S.—^Bartels v. Birmingham, Iowa, 
67 S.Ct. 1547, 332 U.S. 126, 91 LBd. 
1947, 172 AL.R. 317—Hebraska 

Nat. Hotel Co, v. O’Malley, D.C. 
Neb., 63 F.Supp. 26—^Biltgen v. 
Reynolds, D.C.Minn., 58 F.Supp. 
909—^Aberdeen Aerie No. 24 of 
Fraternal Order of Eagles v. U. S., 
D.C.Wash., 60 F.Supp. 734. appeal 
dismissed, C.C.A, Sauier v. Seat¬ 
tle Aerie No. 1 of Fraternal Order 
of Eagles, 142 F.2d 462, affirmed 

U. S. V. Aberdeen Aerie No. 24 of 
Fraternal Order of Eagles, 148 F. 
2d 655. 

82. U.S.—^Beaverdale Memorial Park 

V. U. S., D.C.Conn., 47 F.Supp. 663. 

83. U.S.—^Angllm v. Empire Star 
Mines Co., C.CA.CaL, 129 P.2d 914 
—Combined Metals Reduction Co. 
V. U. S., D.CUtah, 53 F.Supp. 739. 

84. U.S.—Crossett Lumber Co. v. U. 
S., D.C.Ark., 79 F.Supp. 20—^Bur- 
russ V. Early, D.C.Va., 44 F.Supp. 
2L 

85. U.S.—Glenn v. Standard Oil Co., 
C.aAKy., 148 P.2d 61—American 
Oil Co. V. Fly, C.C.AMiss., 135 P. 
2d 491, 147 AL.R. 824. followed in 
188 P.2d 743—Texas Co. v. Hig¬ 
gins, CCiAJSr.T., 118 F.2d 636— 
Orange State Oil Co. v. Fahs, D.C. 
Fla., 52 F.Supp. 509, affirmed, C.C. 
A, Ffths V. Orange State Oil C6.» 
138 F.2d 743—^Indian Refining Cow 
V. Dallman, D.CLIIU 81 F.Supp, 466, 
aSLrmed CCA,. 119 F.2d 417. 
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Corporate officer as independent contractor. Com¬ 
pensation paid to a corporate officer by the corpora¬ 
tion for services performed pursuant to a contract 
under which the officer occupied the status of in¬ 
dependent contractor, rather than that of employee, 
has been held not to be subject to social security 
taxes.*® So the owners of stock of a corporation 
performing certain services of an entirely different 
nature from the business of the corporate entity for 
which the services were rendered have in some cir¬ 
cumstances been considered to be independent con¬ 
tractors and not employees of the corporation for 
social security tax purposes.*"^ Where a corporate 
officer claims the status of an independent contractor 
in the management of corporate affairs, the court 
may determine whether such status exists by look¬ 
ing to the motive and true intent of such officer.** 
So where an officer is in reality being remunerated 
as an employee, he is within the statutes notwith¬ 
standing a contract purports to make him an in¬ 
dependent contractor,** and the fact that a corporate 
officer rendered some services to a corporation which 
might leg^ly have been performed by an independ¬ 
ent contractor does not establish that such officer, in 
performing such services, performed them as an 
independent contractor.*® 


§ 6. -Employers within Statutes 

In the case of so-called social security taxes Imposed 
on employers measured by the wages paid to employees, 
all employers, whether corporations organized for profit 
or cooperative oorporatlons, and only employers, are re¬ 
quired to pay the taxes, unless specifically exempteld from 
the requirement. 

Generally, in the case of so-called social security 
taxes imposed on employers measured by the wages 
paid to employees, employers not otherwise excepted 
or exempted from the statutes,*^ and only em¬ 
ployers,*2 are required to pay the taxes. The pro¬ 
visions of the Social Security Act and related tax¬ 
ing statutes apply in the same way to all corpora¬ 
tions, other than those specifically excepted there¬ 
from,** without distinction between corporations or¬ 
ganized for profit and cooperative corporations.*^ 
Under a taxing pnrovision related to the Social Se¬ 
curity Act, wherein an excise tax is imposed on em¬ 
ployers of eight or more persons, an employer of 
such number of individuals** for the prescribed 
period of time** is subject to the tax, at least as to 
employees not otherwise exempted from the stat¬ 
ute;*"^ but employers having less than the requisite 
number of employees are not subject to the tax.** 


8& -Fite v. U. a, D.aMo., 65 

F.SUPP. 754. 

'87. U.S.—Miami Theatre v. Fahs, D. 
C.Fla,, 66 F.6UPP. 124. 

Sa U.S.—^Royal Theatre Corp. v. U. 

3., D.gKan., 66 F.Supp. 801. 

8a U.S.—^Royal Theatre Corp. v. U. 

5., supra, 

90. TT.S.—Royal Theatre Corp. r. U. 

S. , supra. 

91. U.S.—liSke Region Fadhing 

Ass*n V. U. S., C.C.A.Fla., 146 F.2d 
167—Williams v. U. S., C.C.A.I11., 
126 F.2d 128, certiorari denied 68 
fi.Ct. 52, 817 TT.S. 655, 87 KEd. 527 
—Kous V. Huston, D.CIowa, 85 F. 
Supp. 827, affirmed, CCtA., 120 F.2d 
183. 

Corporate principal was liable for 
social security taxes on ground that 
employees of cori>orate agent were 
employees of principal—Farm & 
Home Sav. & Lioan Ass*n of Mo. y. 
ITee, D.C.MO., 81 F.Supp. 888. 

92. IT.S.—In re Ten Eyck Co., D.CIN. 

T. , 41 F,Supp. 875. 

Application of Social Security Act 
cmd related taxing provisions as 
dependent on existence of employ¬ 
ment relationship i^e supra { 6 a. 

93. U.Sw—Liake Region Packing 

Ass'n V. U. e., aO.A,Fla., 146 F.2d 
167. ' 


I 94. TJ.S.—^Lake Region Packing 

Ass’n V. U. S., supra—^Baiocchi v 
Ewing, D.CCal, 87 F.Supp. 520. 

95. TT.S.—IT. S. V. Berlin & Russell 
Aircraft Machine & Manufacturing 
Co., C-CA-Cal., 131 P.2d 755—Nich¬ 
olas V, Rlchlow Mfg. Co., C.C.A. 
Colo., 126 F.2d 16—Adorable Beau¬ 
ty School V. U. S., I>.C.Tex., 61 F. 
Supp. 694—^Builders Lumber & 
Supply Co. V. XT. S., D.C.W1S., 48 F. 
Supp. 241. 

^UBznploy” as 

Under statutes providing that ev¬ 
ery employer shall pay an excise tax 
with respect to having eight or more 
indivlduaJs in his **employ,” congress 
xised quoted word in its usual sense 
of **to hire” and tax is levied only on 
those who hire eight or more persons. 
—National Wooden Box Ass'n v. IT. 

S., Ct.CL, 59 F.Supp. 118. 

96. U.S.—Garage Service Corpora¬ 
tion V. Etessett, D.C.Mass., 42 F. 
Supp. 791. 

Calendar week not witliln taxable 
year 

Under provisions that the term 
''employer** does not include any peiv 
son unless on each of some twenty 
days during the taxable year, each 
day being in a different "calendar 
week," the total number of individu¬ 
als who were in his employ for some 
portion* of. a day was eight or more, 
the calendar week from whk^-a day { 


is taken need not fall within the tax¬ 
able year, and the statute merely re¬ 
quires employment on a day within 
the taxable year, and such a day, 
provided it is within the taxable year, 
may be taken from any calendar 
week. Irrespective of whether the 
calendar week is wholly within the 
calendar year.—^U. S. v. Berlin & Rus¬ 
sell Aircraft Machine & Manufactur¬ 
ing Co., C.aA.Cal., 131 F.2d 755—Ga¬ 
rage Service Corporation v. Hassett, 
3>.C.Mass., 42 F.Supp. 791. 

97. U.S.—Capital Life & Health Ins. 
Co. V. Bowers, D.C.e.g, 90 F.Supp. 
600. 

9& U.S.—^Massachusetts Civic 
League v. U. S., D.CMass., 59 F. 
Supp. 346—National Wooden Box 
Ass'n V. U. S., CtCL, 59 F.Supp. 
118. 

'Violation of other statute 
Fact that taxpayer, who claimed 
refund of taxes, collected under the 
Federal Unemplosrment Tax Act, on 
theory that the number of his em¬ 
ployees during taxable period was 
(less than eight, violated Packers and 
Stdekyards Act if three named per¬ 
sons were n6t employees, did not sub¬ 
ject him to the taxes levied under 
; wholly different laws and having no 
! special relation to stockyard busi¬ 
ness.—Thornton V. U. S., Ctd., 102 
F.Supp. 554. 
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§ 7. -Exemptions and Exceptions 

a. In general 

b. Agricultural labor 

c Religious, charitable, scientific, litcr- 
ary, or educational organizations 

s. Id. General 

Specific provisions have been made for the exemption 
from the operation of the Social Security Act and related 
taxing provisions of certain employments, employers, and 
employees, but exemption may be claimed only where the 
conditions Imposed by the statute have been met. 

It was not the purpose of congress in enacting 
the Social Security Act and related taxing provi¬ 
sions to make such statutes cover the whole field of 
service to every business enterprise,and specific 
provisions have been made for the exemption from 
the operation of the statutes of certain emplo 3 mients, 
employers, and employees.^ Exemption may be 
claimed only where the statutes provide therefor,^ 
and only where the conditions imposed by statute 
are met.^ The Social Security Act and its related 
legislation, and not the income tax laws, are con¬ 
trolling in determining exemptions from social se¬ 
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curity taxes.^ An amendment of the statutes 
specifically exempting certain organizations from 
social security taxes does not necessarily indicate 
liability, before the amendment, of such org^niza- 
tions.5 

Particular services or employees may be excepted 
from the operation of the Social Security Act and 
related taxing provisions where, and only where, 
they come within the terms of specific exemption 
provisions relating to services performed in the em¬ 
ploy of an organization exempt, under 26 U.S.CA. 
§ 101, from income tax,® services performed in the 
employ of a voluntary employees’ beneficiary as¬ 
sociation providing sick and other like benefits to 
the members thereof,^ or service performed by an 
individual in the employ of his son, daughter, or 
spouse, and service performed by a child under the 
age of twenty-one in the employ of his father or 
mother.® Provisions have also been applied which, 
within certain limitations, exempt employees per¬ 
forming casual labor not in the course of the em¬ 
ployer’s trade or business,® or employees of carriers 
or of a carrier-controlled employer.^® 
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99. n.S.—U. S. V. SUk. IlL & Kan., 67 
iS.Ct. 1463. 831 U.S. 704. 91 KEd. 
1767. 

1. U.S.—IT. S. V. SUk, supra. 

2. U.S.—N^atlonal Campalgrn Com¬ 
mittee ▼. RoKan, l>.C.CaL, 69 F. 
Supp. 679. 

Bzerdse of ffovemunmital fimotloa 
An orgranization conducting: cam- 
paigms in state for **Ham And Sg:g:s*’ 
initiative measure was not exempt 
from Social Security Act on theory 
that orgranlzatlon's efforts constitut¬ 
ed an exercise of a grovemmental 
function where the ors:anlzatlon did 
not come within any exemption pro¬ 
vided by the law.—National Cam- 
palgm Committee v. Rogan, supra. 

3. tU.S.—Squire v. Sumner Rhubarb 
Olrowers* Ass'n, CLAWash., 184 F. 
2d 94. 

4. U.S.—Smith V. Reynolds, D.C. 
Minn., 43 F.Supp. 510. 

5. U.S.—Oklahoma State Fair and 
Exposition V. Jones, l>.C.Okl., 44 F. 
Supp. 630. 

6. Sold not exempt as not within 
limited exoeptlons 

(1) In generaX—Squire v. Sumner 
Rhubarb Growers* Ass'n, CLAWash., 
184 F.2d 94. 

(2) Where remuneration for serv¬ 
ices Is more than specified amount.— 
Better Business Bureau of Washing¬ 
ton, D. C., V. U. S., APP.D.C., 66 S Ct 
112, 826 fU.S. 279, 90 L.Ed. 67. 

7. Time of taking effect 

The exemption of ' voluntary em¬ 
ployees' beneficial association provid¬ 
ing sleds benefits to members from 


social security taxation became ef¬ 
fective on Jan, 1, 1940.—Smith v. 
Reynolds, D.C.Mtnn., 48 F.Supp. 510. 

8. U.S.—Ekus V. Altmeyer, D.CJNT.T., 
52 F.Supp. 306. 

Fartneorship 

Father who was employed by a 
partnership consisting of his two 
sons was not entitled to benefits un¬ 
der the Social Security Act.—Ekus v. 
Altmeyer, supra. 

9. U.Sw—Aberdeen Aerie No. 24 of 
Fraternal Order of Eagles v. U. S., 
D.C.Wash., 50 F.Supp. 734, appeal 
dismissed, C.CwA, Squl^ v. Seattle 
Aerie No. 1 of £Yatemal Order of 
Eagles, 142 F.2d 462, afiOrmed U. 
S. V. Aberdeen Aerie No. 24 of Fra^ 
temal Order of Eagles, 148 F.2d 
655. 

PartionlBr taxes from which exempt 
<1) The services of a musician em¬ 
ployed by fraternal organization to 
perform at meeting for stipulated 
compensation who was required to be 
member of organization were casual 
and Incidental as far as organization 
was concerned, and would be exempt 
from taxation under' Federal Insur¬ 
ance Contributions Act.—Aberdeen 
Aerie No.^fi' of Fraternal Order of 
Eagles V. U. S., D.C.Wash., 50 F.Supp. 
784,. appeal dismissed, C.CAu, Squier 
V. Seattle Aerie No. 1 of Fraternal 
Order of Eagles, 142 F.2d 462, af¬ 
firmed. U.. S. V. Aberdeen Aerie No. 
24 of, Fraterncd Order of Eagles, 148 
F.2d'655.- 

<2) Where, however, case was be¬ 
fore court under subchapter of So¬ 
cial Security Act relating to tax on 
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employees of eight or more, which 
did not exclude casual labor from 
definition of employment during the 
period under consideration, decision 
of court that service was exempt was 
erroneous.—U. S. v. Aberdeen Aerie 
No. 24 of Fraternal Order of Eagles, 
aCAWash., 148 F.2d 655. 

IQ. U.S.—Martin v. Federal Sec. 

Agency, aAPa., 174 F.2d 364. 

Purpose 

Statutory exclusion of employees 
of carrier controlled employers from 
Social Security Act was not intended 
to exclude employees of carrier's in¬ 
dependent contractors from the Act, 
but merely to prevent carriers from 
evading Railroad Retirement Act and 
Carrier Taxing Act.—^Martin v. Fed¬ 
eral Sec. Agency, C.APa., 174 F.2d 
864. 

DetermlnatloiL of bocurd held not oon- 
Oluslve 

Determination of basic jurisdic¬ 
tional question as to whether de¬ 
ceased wage eamer'a employer was 
controlled by railroad company, so 
as to give Railroad Retirement 
Board, Instead of Social Security 
Board, jurisdiction of his widow’s 
and minor children’s claims for in¬ 
surance benefits, goes beyond limits 
of Social Security Board's adminis¬ 
trative power and hence board’s* de- 
tenhlnation Is not conclusive.—^Mar¬ 
tin V. Federal * Sec. Agency, Social 
Sec. Board, D.C.Pa., 78 F.Supp. 482, 
affirmed, ad.A,'l'74 F.2d 364. 
Bmployee of stevedorlug company 

Supervisory and .cancellation provi¬ 
sions of contract did not give railroad 
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Governmental service. To the extent provided 
for by the statutes, an exemption exists for service 
performed in the employ of the United States 
Government or of an instrumentality of the United 
States,or for service performed in the employ 
of a state, or any political subdivision thereof, or 
any instrumentality of any one or more of the fore¬ 
going which is wholly owned by one or more states 
or political subdivisions;!^ but by an amendment 
to the statutes, the state and its subdivisions may 
participate for the benefit of their employees in the 
federal social security system on a voluntary basis.i^ 


Insurance agents. While full-time life insurance 
salesmen are expressly brought within the coverage 
of the Social Security Act and the Federal In¬ 
surance Contributions Act, 42 U.S.CA. § 410 (k> 
(3) (B), 26 U.S.CA. § 1426 (d) (3) (B), service 
performed by an individual for another as an in¬ 
surance agent or as an insurance solicitor, if all 
such service is performed for remuneration solely 
by way of commission, is excepted from the opera¬ 
tion of the tax on employers of eight or more per¬ 
sons;!^ but commission agents nevertheless are 
"employees” within such taxing statute and, to the 


company such "control" over steve¬ 
doring company rendexing* loading 
services as would make deceased em¬ 
ployee of stevedoring company an 
employee of a carrier-controlled em¬ 
ployer and therefore excluded from 
Social Security Act, but stevedoring 
company was such '^independent con¬ 
tractor** that employee was insured 
under the act.—^ACartin t. Federal 
Sec. Agency. CAuPa., 174 F.2d 864. 

11. n.S.—^Buckstalf Bath House Go. 

V. McKinley, Ark.. 60 S.Ct 279, 808 

n.S. 358. 84 L.Hd. 322. 

Purpose of congress 

The exclusion of federal instru¬ 
mentalities from the scope of the 
Social Security Act, and hence from 
the complementary state systems, 
emphasizes the purpose of congress 
to exclude from that statutory sys¬ 
tem only that well defined and weU 
known class of employers who have 
long enjoyed immunity from state 
taxation.—^Buckstait Bath House Co. 
v. McKinley, supra. 

!Cnistee in haakruptoy and. his desk 

A trustee in bankruptcy of defunct 
corporation and clerk who was by 
permission of bankruptcy court en¬ 
gaged to assist trustee in collecting 
accounts of the corporation were ex¬ 
empt from taxation under Social Se¬ 
curity Act, since trustee was an "In¬ 
strumentality of the United States** 
and the relation of the clerk to the 
bankruptcy court was the same as 
that of the trustee.—Gragne v. Brush, 
D.CAr.H, 80 F.Supp. 714. 

PZlvate hiudneM on goveomnisiit rss- 
esvation 

A corporation operating a bath 
house as a private business for prof¬ 
it on a federal government reserva¬ 
tion under a lease from the Secretary 
of the Interior is not an **instTumen- 
tality of the United States** exempt 
from duty of paying tax levied by the 
Social Security Act, notwithstanding 
supervisory control reserved by the 
federal government.—Buckstafl Bath 
House Oo. V. McKinley, Ark., 60 S.Ct 
279, 808 U.a 868, 84 UHd. 822. 

12. U.S.—First State Bank of 
Gainesville v. Thomas, IxaTex., 88 
F.Supp. 849, I 


Begnlatloas of commissioner of la- 
taamal revenue added nothing to 
strength of section of Social Securi¬ 
ty Act exempting employees of gov¬ 
ernmental instrumentalities, but was 
Indicative of broad interpretation of 
word "instrumentalitsr** so as to in¬ 
clude all units or agencies of gov¬ 
ernment, whether or not engaged In 
performing essential governmental 
functions.—^Boston Elevated Ry. Co. 
V. Welch, D.C.Masa, 25 F.Supp. 809. 

A street railway corporation which 
had surrendered management and op¬ 
eration to trustees appointed by grov- 
emor, pursuant to agreement with 
commonwealth whereby trustees 
were agents of company, was not ex¬ 
empt from social security taxes as 
an **instrumentality** of common¬ 
wealth, or "political subdivision** 
thereof,—Boston Mevated Ry. Co. v. 
Welch, supra. 

A pcivata haskliig institution 
which carried on its own business un¬ 
der state charter for private profit 
and which handled business for city, 
state, and county, but amount of 
which was rather small when com¬ 
pared to its entire business, was not 
an Instrumentality of the state so as 
to be exempt from social security 
tax, notwithstanding state statute de¬ 
claring state thinks to be instrumen¬ 
talities of the state government.— 
First State Bank of Gainesville v. 
Thomas, I>.C,Tex., 88 F.Supp. 849. 

Employment cor control by state 

Under provision of Social Security 
Act exempting services performed in 
employ of a state, or its poUtical sub¬ 
divisions, eta, for exemption to at¬ 
tach there must be employment or 
control by the state in relation of 
employer and employee.—National 
Campaign Committee v. Rogan, D.C. 
CaL, 69 F.Supp. 679. 

A receiver appointed by state audi¬ 
tor of public accounts for state sav¬ 
ings bank and trust company, whose 
compensation was paid from bank’s 
assets and who was subject to remov¬ 
al at will of creditors, was an em¬ 
ployee of the bank and entitled to 
social security benefits, not an em¬ 
ployee of the state excepted from the 
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statute.—Carroll v. Social Security 
Board, aC.AIll., 128 F.2d 876. 

18. Utah.—Hansen v. Public Emp. 
Retirement System Board of Ad¬ 
ministration, 246 P.2d 691. 

State enabling act held not repealed^ 
State statute enabling State and its 
subdivisions to participate for bene¬ 
fit of employees in Federal Social Se¬ 
curity system on a voluntary basis 
was not rendered so vague and un¬ 
certain that it was not susceptible of 
Interpretation and administration by 
statement, in aot repealing State Re¬ 
tirement System, that State Security 
Agency and Governor "shall** take all¬ 
steps necessary to consummate* 
agreement with Federal Security Ad¬ 
ministrator providing coverage for 
all public employees, and intention 
revealed from a correlation of the 
statutes was that provision for pa]> 
ticlpation in Federal system on vol¬ 
untary basis was not repealed but 
was to have effect—^Hansen v. Public 
Emp. Retirement System Board of 
Administration, supra. 

Falldity of deductions 
Deductions from salaries of state- 
officers and payments to federal gov¬ 
ernment out of state funds as re¬ 
quired to be paid into social security 
fund under the Federal Social Securi¬ 
ty Act were valid taxes on the state 
officers and on the state as an em¬ 
ployer and the exactions made were- 
not a part of, but separate and apart 
from, salaries of public officers and 
did not Increase or diminish it within 
constitutional provision that salary 
of a public officer shall not be in¬ 
creased or diminished during hla 
term of office.—State ex rel. Patteson 
V. Sims, W.Va., 66 S.B.2d 730. 

lA The avowed purpose of the^ 
a mendm ent to the Federal Social Se¬ 
curity Act relating to insurance- 
agents or insurance solicitors was to 
exclude from the act the service of 
Industrial Insurance salesmen or 
agents remunerated solely by way of 
commission.—Home Beneficial Liife- 
Ins. Co. V. Unemplosnnent Compensa¬ 
tion Commission, 27 S.E.2d 159, 181 
Va. 811. 
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extent that they are compensated in part by a salary 
and in part by commissions, they are not in exempt 
employment within the meaning of the statute.^® 

Seamen, Officers and members of the crew of a 
vessel were formerly excepted from the statutes.^® 
Who were officers and members of the crew of a 
vessel within the scope of the exceptive clause was 
held to be a matter for judicial determination,the 
intent of the statute being determinative,^® and con¬ 
sideration was required to be given to the interpre¬ 
tation of the statute by administrative regulations 
promulgated pursuant to law.^® Various employees 
were held within the exemption ,20 while other em¬ 
ployees were held not within the exemption .21 

b. Agiicultnral Labor 

Generally, agricultural labor Is excepted or exempted 
from coverage of the Social Security Act and related tax¬ 
ing provisions to the extent provided for, and what con¬ 
stitutes agricultural labor Is to be determined from the 
statutory definition and interpretive administrative regu- 


§ T 

latlons. An exemption may exist for services performed 
In the employ of an agricultural or horticultural organiza¬ 
tion exempt from income tax under the internal revenue 
laws. 

Generally, agricultural labor is excepted or ex¬ 
empted from coverage of the Social Security Act 
and related taxing provisions to the extent provided 
fbr,22 and while earlier provisions did not qualify 
the exemption, amendments to the Social Security 
Act, 42 U.S.CA. § 410 (a) (1), and the Federal 
Insurance Contributions Act, 26 U.S.C.A. § 1426 
(^) (1)» generally have restricted the exemption so 
as to bring within the coverage of such statutes per¬ 
sons regularly employed to perform agricultural 
labor who receive remuneration of more than a 
specified amount in a calendar quarter. The term 
“agricultural labor”, as used in exemption provi¬ 
sions, where not specifically restricted in meaning by 
statutory definition, is to be given a broad mean¬ 
ing so as to embrace agricultural labor of every 
kind,23 and an interpretation of the term in ad- 


n.S. —Capital Lilfe & Health Ins. 
Co. V. Bowers, C.A.S.C., 186 F.2d 
943. 

16. U.S.—^Berwlnd-White Coal Mln- 
Insr Co. V. Rothensies, C.CA.Pa., 
187 F.2d 60. 

purpose 

The purpose of provision excepting 
from taxable employment under so¬ 
cial security act services performed 
by an “officer or member of the crew 
of a vessel** was to eliminate diffi¬ 
culty in administering the act if 
services of seamen were to be in¬ 
cluded within the emplosmient for 
which a tax was Imposed.—^Berwind- 
White Coal Mining Co. v. Rothensies, 
supra. 

Taxes for prior years held tiaaffeoted 
The amendment effective Jan. 1, 
1940, whereby the exemption of wag¬ 
es of members of a crew of a vessel 
from social security taxation was 
narrowed, has no bearing on taxes 
for the years 1936 to 1989 inclusive, 
since the earlier exemption applies 
to those years.—S. Lighterage 
Corporation v. Hoey, C.C.A.N’.Y., 142 
F.2d 484. 

17. U.S.—^Berwlnd-Whlte Coal Min¬ 
ing Co. V. Rothensies, C.C.AJPa., 
137 F.2d 60. 

18. U.S.—Berwlnd-Whlte Coal Min¬ 
ing Co. V. Rothensies, supra. 

19. ‘Vessel” and ‘‘member of crew” 
The Treasury Department Regula¬ 
tion defining ‘'vessel*' with respect to 
Federal Social Security Law adopted 
the statutory definition of the word 
as Including every description of wa¬ 
tercraft or other contrivance used 
or capable of being used as means of 
transportation on water; construc¬ 
tion of words “member of the crew** 
in regulation^ .as meaning an individ¬ 


ual contributing in any way to the 
operation and welfare of the vessel, 
was proper.—^Woods Bros. Const. Co. 
V. Iowa Unemployment Compensation 
Commission, 296 N.W. 345, 229 Iowa 
1171. 

20. N’.T.—Claim of Cassaretakls, 44 
N.E.2d 891, 289 N.Y. 119, motion 
denied 47 N.E.2d 438, 289 N.Y. 838, 
affirmed Standard Dredging Corp. 
V, Murphy. 63 S.Ct. 1067, 819 U.S. 
308, 87 L.Ed. 1416—Claim of Berg¬ 
en, 44 ]Sr.B,2d 891, 289 N.Y. 119, mo¬ 
tion denied 47 N.E.2d 439, 289 N.Y. 
839, affirmed International Elevat¬ 
ing Co. V. Murphy, 63 S.Ct. 1067, 
319 U.S. 306, 87 L.Bd. 1416—Claim 
Of Sheredos. 44 N.E.2d 391. 289 NY. 
119, motion denied 47 N.E.2d 439, 
289 N.Y. 839, appeal dismissed Lake 
Tankers Corp. v. Murphy, 63 S.Ct. 
1126, 319 U.S. 412, 87 L.Bd. 1483— 
Claim of Knowlson, 44 N.E.2d 391, 
289 N.Y. 119, appeal dismissed Mat- 
ton Steamboat Co. v. Murphy, 63 S. 
Ct 1126, 319 U.S. 412, 87 L.Bd. 
1483—Claim of Schein, 44 N.B.2d 
891, 289 N.Y. 119—Claim of Smith, 
44 N.B.2d 891, 289 N.Y. 119. 
Bargemen 

U.S.—^U. S. Lighterage Corporation v. 
Hoey, C.C.A.N.Y., 142 F.2d 484— 
Berwind-White Coal Mining Co. v. 
Rothensies, C.aA.Pa., 137 F.2d 60. 
81. N.Y.—Claim of Cassaretakls, 44 
N.E.2d 391, 289 N.Y. 119, motion 
denied 47 N.E.2d 438, 289 N.Y. 838, 
affirmed Standard Dredging Corp. 
V. Murphy. 63 S.Ct. 1067, 819 U.S. 
806, 87 L.Bd. 1416—Claim of Berg¬ 
en, 44 N.E.2d 391, 289 N.Y. 119, mo¬ 
tion denied 47 N.E.2d 439, 289 N.Y. 
839, affirmed International Elevat¬ 
ing Co. V. Murphy, 63 S.Ct. 1067, 
j 319 U.S. 306, 87 L.Bd. 1416—Claim 
I of Sheredos, 44 N.K2d 891, 289 N. 
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T. 119, motion denied 47 N.B.2d 439. 
289 N.Y. 839, appeal dismissed Lake 
Tankers Corp. v. Murphy, 63 S.Ct. 
1126, 319 U.S. 412, 87 L.Ed. 1483— 
Claim of Knowlson, 44 N.E.2d 391, 
289 N.Y. 119, appeal dismissed Mat- 
ton Steamboat Co. v. Murphy, 63 
S.Ct. 1126, 319 U.S. 412, 87 L.Ed. 
1483—Claim of Scshein. 44 N.B.2(1 
391, 289 N.Y. 119—Claim of Smith, 
44 N.E.2d 891, 289 N.Y. 119. 

28. U.S.—Jones v. Gaylord Guernsey 
Farms, aC.A.Okl., 128 F.2d 1008— 
Burger v. Social Sec. Board, D.C. 
Cal., 66 F.Supp. 619, affirmed C.C. 
A., Miller v. Burger, 161 F.2d 992— 
Latimer v. U. S., D.C.CaI., 52 P. 
Supp. 228. 

Season for exclusion 

The basic reason for excluding 
agricultural laborers from the cover¬ 
age of the Social -Security Act is the 
solicitude of congress for the small 
farmer who is ill equipped to main¬ 
tain complex records on laborers 
hired on a strictly seasonal basis 
but the exclusion does not apply to a 
cooperative sales agency employing 
many workers with a complete ac¬ 
counting staff.—^Baiocchi v. Ewing, 
D.C.CaI., 87 F.Supp. 620. 

83. U.S,—Stuart v. Kleck, C.CLA 
Ariz., 129 F.2d 400—Jones v. Gay¬ 
lord Guernsey Farms, C.C.A.Okl., 
128 F.2d 1008. 

Cal.—^Irvine Co, v. California Em- 
ployment Commission, 166 F.2d. 

908, 27 Cal.2d 670. 

Congressional intent 
When congress in passing an act. 
like the Social Security Act uses, in. 
laying down a broad general policy 
of exclusion, a term of as general im¬ 
port as “agricultural labor*' It must, 
be considered that it Intended ther 
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ministrative regulations, where not inconsistent with 
the statute, generally will be followecL^t Where 
provisions have been enacted defining the term 
^'agricultural labor,” such definition is controlling as 
to application of the exemption,^^ although not for 
the period of time prior to the taking effect of such 
provisions.^® 

In determining whether employment and services 
are within the statutory exemption, consideration 
should be given to the facts of the particular case,^^ 
and the nature of the employee’s work as modified 
by the custom of doing it.^® Except as otherwise 
provided by the statute, the exception of "agricul¬ 
tural labor” depends on the type of work which is 
being done and is not dependent on the form of 
the contract of emplo 3 maent or whether the em¬ 
ployee is employed by the owner or tenant of the 
farm or an independent contractor.^® In order to 


come within the definition of "agricultural labor” 
it is unnecessary that the employee actually cultivate 
the soil himself, but it is only necessary that the 
services rendered should have been rendered in 
connection with cultivation of the soil.^® 

Under the provisions of the statutes, exempt 
agricultural labor may consist of services performed 
in connection with the raising and feeding of, and 
caring for, livestock and fur-bearing animals and 
wild life,®! or in connection with the hatching of 
poultry.®® Also, by express provisions, certain 
services with respect to agricultural or horticul¬ 
tural commodities, such as handling, processing, 
or storing, constitute exempt agricultural labor 
where "performed as an incident to ordinary farm¬ 
ing operations,”®® but not where the services are 
performed after delivery of such commodities to 
a terminal market for distribution or consumption.®^ 


term to have a meaning’ broad enough 
to embrace agricultural labor of ev¬ 
ery kind, as that term is understood 
in the various sections of the United 
States where the act operates, but a 
mere local custom which is in the 
face of the meaning of a general 
term used in the act cannot be read 
into the act to vary its terma 
U.S.—U. S. V. Turner Turpentine Co., 
C.C.A.Ga., Ill F.2d 400. 

Ariz.—Wayland v. Eleck, 112 P.2d 
207, 67 Aria 185. 

24. U.S.—Larson v, Ives Dairy Co., 
C.CAL.Fla, 154 F.2d 701—^ones v. 
Gaylord Guernsey Farms, CCLA. 
Okl., 128 P.2d 1008—Chester C. Fos- 
gate Co. V. U. S., C.CJL.Fla., 125 F. 
2d 775, certiorari denied 68 S.Ct 
81, 317 U.S. 639, 87 L.Ed. 615— 
Latimer v. U. S., D.C.CaL, 52 F. 
Supp. 228. 

Begnlatloa held valid 
UjS.—B att V. U. S., C.CLA,Idaho, 161 
F.2d 949. 

25. U.S.—Lee Wilson & Co. v. U. S., 
CAuArk., 171 F.2d 608—Burger v. 
Social Sec. Board, D.aCaL, 66 F. 
Supp. 619, affirmed, GOA., Miller 
V. Burger, 161 F.2d 992. 

Treasury regulatton. held invalid 
Where Social Security Act provid¬ 
ed the test of incidents to ordinary 
farming operations to determine 
whether processing was agricultural 
labor, treasury regulation providing 
that process!^ of an agricultural 
commodity is not agricultural labor 
unless it leaves the commodity in an 
unmanufactured state was invalid.— 
Lee Wilson & Co. v. U. Sw, CLAAjrk., 
171 P.2d 608. 

Broadening of administrative 
tlon 

The purpose of amendment to So¬ 
cial Security Act defining agricultur¬ 
al labor was to broaden the adminis¬ 
trative definition so tliat every agri¬ 


cultural and horticultural commodi¬ 
ty would enjoy like freedom from em¬ 
ployment taxes up to point where 
commodity in ordinary course of 
trade normally passes out of hands 
of producer or grower and firom that 
time forth must bear alike burden of 
such taxes.—Burger v. Social Sec. 
Board, D.C.Cal., 66 F.Supp. 619. 

26. U.S.—Scofield V. Tinnin, CLA. 
Tex., 171 F.2d 227—Larson v. Ives 
Daily Co., GCAuFla., 164 F.2d 701 
—Chester C, Fosgate Co, v. U. S., 
CCA^Fla., 125 F.2d 775, certiorari 
denied 63 S.Ct 81, 817 U.S. 639, 87 
L.Fd. 515—Latimer v. U. S., D.G 
GbJL, 52 F.Supp. 228—Fromm Bros. 
V. U. S., D.GWis., 85 F.Supp. 145. 
27- U.S.—U. S. V. Batt D.GIdaho, 
59 F.Supp. 619, affirmed, GCA., 
Batt V. U. S., 161 F.2d 949. 

Process of ex<dusion or inclusion 
Whether one is engaged in agricul¬ 
tural labor within meaning of provi¬ 
sions of the Social Security Act ex¬ 
cluding agricultural labor must in 
each case be arrived at by a process 
of exclusion or inclusion.—Jones v. 
Gaylord Guernsey Farms, GCA.Okl., 
128 F.2d 1008. 

28. U.S.—Miller v. Burger, GC.A 
Cal., 161 F.2d 992. 

129- UjS.—S tuart v. Eleck, GCA. 
Ariz., 129 F.2d 400. 

80, U.S.—Scully V. U. S., Cta., 70 
F.Supp. 239. 

Superintendent 

The owner of a plantation many 
acres of which are devoted to the 
growing of alfalfa was not liable for 
social security taxes in respect of su¬ 
perintendent in cliarge of cutting, 
hauling, and dehydrating alfalfa and 
grinding it into meal at owner's mill 
and who after closing of grinding 
season was engaged in repairing mill 
machinery and getting mill ready for 
next -season’s operation on ground 
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that superintendent was engaged in 
agricultural labor.—Lee Wilson & 
Co. V. U. S., CAArk., 171 F.2d 608. 

31. U.S.—Fromm Bros. v. U. S., D. 
GWls., 86 F.Supp. 145. 

32. U.S.—Birmingham v. Buckeris 
Imperial Breeding Farm of Ot¬ 
tumwa, Iowa, GGAIowa, 152 F.2d 
887. 

Opamtiou of hatchery 
Services essential to operation of 
hatchery, although not performed in 
incubation of eggs, constituted ’'serv¬ 
ices performed in connection with 
hatching of poultry^' within the stat¬ 
utory definition of "agricultural la¬ 
bor” excepted from social security 
taxes.—^Birmingham v. Bucker’s Im¬ 
perial Breeding Feum of Ottumwa, 
Iowa, supra. 

33. UjS.—L ee Wilson & Co. v. U. S., 
GAArk., 171 F.2d 608—U. S. v. 
Colfax Grain Growers, C.CA.Wash., 
157 F.2d 688, followed in U. S. v. 
Oakesdale Grain Growers, 167 F.2d 
677. 

Production of hybrid seed com 
Services performed by agricultural 
cooperative association in producing 
hybrid seed com for its members 
were Incident to ordinary farming 
operations within statutory provi¬ 
sions defining and exempting "agri¬ 
cultural labor” from social security 
taxes, and such services were not 
rendered after delivery to terminal 
market for distribution for consump¬ 
tion within exception to the exemp¬ 
tion.—^Producers' Crop Imp. Ass’n v. 
Dallman, C.AI11., 178 F.2d 66. 

34. U.S.—EJwlng V. McLean, CA. 
Idaho, 189 F.2d 887, 

The term "market” in amendment 
to Social Security Act defining agri¬ 
cultural labor means the grower’s 
market or the place or point where 
and time when ordinary producer Or 
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Other services have been held exempt,35 or have 
been held not exempt,36 as agricultural labor, un¬ 
der a construction of the term generally or of par¬ 
ticular provisions defining the term. 

Agricultural or horticultural organization. Under 


the provisions of the statutes, exempt employment 
not within the Social Security Act and related tax¬ 
ing provisions includes service performed in the em¬ 
ploy of an agricultural or horticultural organiza¬ 
tion exempt from income tax imder the internal 
revenue laws.37 


grower of commodity customarily 
parts with economic Interest in Its 
future form or destiny.—^Burger v. 
Social Sec. Board, I>.C.CaJ., 66 F. 
Supp. 619, affirmed C.C.A., Miller v. 
Burget, 161 P.2d 992. 

“Terminal market” 

(1) Where farmers sold their po¬ 
tatoes to an employer and the farm¬ 
ers parted with their economic Inter¬ 
est in the potatoes upon the potatoes 
entering the employer’s warehouse, 
the warehouse was a “terminal mar¬ 
ket” within provision of social se¬ 
curity act defining agricultural la¬ 
bor.—^Bwlng V. McLean, C.A.Idaho, 
189 F.2d 887. 

(2) Where employer, engaged in 
business of packing and distributing 
dry fruit, purchased fruit outright 
fjrom farmers for processing at Its 
packing plant, employer was a ’^ter- 
Edinal market” within provision of 
Social Security Act defining agricul¬ 
tural labor.—^Miller v. Bettencourt, 
C.CJLCaL. 161 P.2d 996—Miller v. 
Burger, CC.A.OaL, 161 F.2d 992. 

36. U.S.—^Rucker's Imperial Breed¬ 
ing Farm of Ottumwa, Iowa, v. 

Birmingham, D.C.Iowa, 63 F.Supp. 

779, affirmed, C.C.A., Birmingham v. 

Rucker’s Imperial Breeding Farm 

of Uttumwa, Iowa, 162 F.2d 837. 
Faxtiotilax servioes or employees held 
eKempt 

(1) In general.—Chester C. Fos- 
gate Co. V. TJ. S., C.C.A.Fla., 126 F.2d 
776, certiorari denied 63 S.Ct. 31, 317 
U.S. 639, 87 L.Ed. 616—Kenan v. Mc¬ 
Gowan, D.C.N.T., 69 F.Supp. 96—Lat¬ 
imer V. U. S., 62 F.Supp. 228. 

(2) Men engaged in plowing, disc¬ 
ing, planting, cultivating, irrigating, 
root cutting, spraying, pruning, dust¬ 
ing, fumigating and other cultural 
and maintenance labor and services. 
—Latimer v. U. S., supra. 

(3) Employees actually employed 
on a farm in preparing land for 
planting of agricultural crops there¬ 
on, in seeding the land, constructing 
da m s and reservoirs for impounding 
water to be used for watering live¬ 
stock and in operating farm ma¬ 
chinery in connection with the work. 
—Stuart V. Kldck, C.GLA.Arlz., 129 F. 
2d 400. 

(4) Maintenance work and similar 
service rend^^ed in employer’s farm 
packing house.—^Latimer v. IT. S., J>. 
C.Cal., 62 F.Supp. 228. 

(6) Labor performed in the produc- 
tlqn of gum from oleoresln by scarlfi-, 
catipn of , pine, ^ees and its 


processing into gum spirits of tur¬ 
pentine and gum resin.—^U. S. v. Tur¬ 
ner Turpentine Co., C.C.A.Ga., Ill F. 
2d 400. 

(6) Labor performed by employees 
of cooperative packing association 
in picking fruit and placing it in 
field boxes for hauling to packing 
house, and in hauling field boxes to 
and from field.—^Lake Region Packing 
Ass’n V. U. S., aC-AFIa., 146 F.2d 
167. 

(7) Workers in pasteurizing plant 
and mechanics and deliverymen em¬ 
ployed at taxpayers' dairy.—U. Sw v. 
Navar, aC-ATex., 168 P.2d 91—I^ar- 
son V. Ives Dairy Co., C.aA.Fla.. 164 
P.2d 701—^Jones v. Gaylord Guernsey 
Farms, aC.AOkL, 128 F.2d 1008. 

(8) Employees performing carpen¬ 
try, mechanical and blacksmith work, | 
and repairing and maintaining ma¬ 
chinery and equipment in connection 
with growing and transporting fruit 
to packing house.—Latimer v. U. S., 
D.C.Cal., 52 F.Supp. 228. 

(9) Farmer^s agents and sub¬ 
agents who supervised farms oper¬ 
ated by tenants to insure compliance 
with leases, assisted tenants in se¬ 
lecting and obtaining seed, super¬ 
vised fertilization of soil, cussisted 
tenants in soil conservation work, 
crop rotation, and selection and 
breeding of stock, instructed ten¬ 
ants in control of insects and pests, 
assisted in rodent control, supervised 
stock raising on pastured lands, and 
collected rents from tenants.—Scully 
V. U. S., CLCL, 70 F.Supp. 255. 

36. U.S.—Scully v. U. S., supra— 

Fromm Bros. v. U. S., D.C.Wis., 35 

F.Supp. 146. 

Farttcnlar services or employees held 
not exempt 

(1) In general.—^Larson v. Ives 
Dairy Co„ CCJLFla., 154 F.2d 701— 
Chester C. Fosgate Co. v. TJ. S., C.C.A. 
Fla., 125 F.2d 775, certiorari denied 
63 S.Ct 31, 317 U.S. 639, 87 L.Ed. 
616—Latimer v. U. S., D.aCal., 62 F. 
Supp. 228. 

<2) Services rendered in washing, 
treating, grading and packing fruit 
grown by employer, where services 
were performed in packing house lo¬ 
cated some distance from employer’s 
producing orchard and employer's 
producing acreage furnished less 
than ten per cent of fruit processed 
in the employer’s packing housa— 
Latimer v. U. S., supra. 

(3) Services of office personnel of 
co^opeiative agricultural corporation. 

:3.1 


—Squire v. Sumner Rhubarb Grow¬ 
ers’ Ass’n, C.A.Wash., 184 F.2d 94. 

(4) Executive, administrative, cler¬ 
ical. accounting, stenographic, and 
office services performed on farm of 
employer.—^Latimer v. U. S., D.C.Cal., 
52 F.Supp. 228. 

(5) A bookkeeper who kept records 
pertaining to operation of taxpayer’s 
dairy farm and a secretary who 
worked in taxpayer’s dairy office in 
town.—Jones v. Gaylord Guernsey 
Farms. aC.AOkl., 128 F.2d 1008. 

(6) Labor performed by employees 
of cooperative packing association 
not performed in field or in connec¬ 
tion with getting fruit from field to 
place of processing.—^Lake Region 
Packing Ass’n v. U. S., GCJAFla, 
146 F.2d 167. 

(7) Employees engaged in trans¬ 
portation of citrus fruit from grow¬ 
er’s orchard to packing houses.—^Lat¬ 
imer V. U. S., D.C.CaL, 62 F.Supp. 
228. 

(8) Employee’s work of picking 
fruit off conveyor belt for sorting 
and packing fruits in fruit packing 
plant of terminal market.—Miller v. 
Bettencourt, C.C.A.CaL, 161 F.2d 995 
—^Miller v. Burger, aCA.Cal., 161 F. 
2d 922. 

(9) Employees of contractor en¬ 
gaged in clearing, for others, ranch 
lands, constructing tanks or reser¬ 
voirs on ranch lands, terracing farm 
lands, and eradicating prickly pear on 
ranch lands under supervision of 
United States Agricultural Adjust¬ 
ment Administration.—Scofield v. 
Tinnin, GATex., 171 F.2d 227. 

(10) An employee working for a 
terminal market whose work consist¬ 
ed of receiving, gxading, and process¬ 
ing, and packaging dried fruit for 
purposes of preparing it for sale to 
chain stores, cooperatives, and super 
markets, and doing maintenance 
work.—^Balocchi v. Ewing, D.aCal., 
87 F.Supp. 520. 

(11) Unskilled seasonal labor em¬ 
ployed in processing farm produce 
raised on employer’s farm and in 
processing produce raised by other 
farms who paid him for such service. 
—Batt V. U. S.. aaAIdaho, 161 F.2d 
949. 

37. U.S.—Squire v. Sumner Rhu¬ 
barb Growers* Ass’n. CXAWasb., 

184 F.2d 94. 

Sold not within exemption provision 
U.S.—Squire v. Sumner Rhubarb 

Ghrowers’ Ass'n, CLAWaslk^ 184 F. 
. 2d 94. , 
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e. Beligions, Ohaiitalle, Sdemtific, Literaxjr, or 
Educational Organizations 

Within the limitations imposed by the statutes, an 
exemption from application of the Social Security Act and 
related taxing provisions exists for service performed in 
the employ of an organization organized and operated ex¬ 
clusively for religious, charitable, scientific, literary, or 
educational purposes, no part of the net earnings of 
which inures to the benefit of any private shareholder or 
individual, and no substantial part of the activities of 
which is carrying on propaganda, or otherwise attempt¬ 
ing to influence legislation. 

Within the limitations imposed by the provisions 
of the Social Security Act and related taxing stat- 
utes> an exemption from application of these stat¬ 


utes exists for service performed in the employ of a 
corporation, community chest, fund, or foundation 
organized and operated exclusively for religious, 
charitable, scientific, literary or educational pur- 
poses.38 This statutory exemption should be liberally 
construed,39 but a liberal construction does not 
mean that the statutory words and phrases are to 
be given an unusual or tortured meaning unjustified 
by the legislative intent or that express limitations 
on the exemption are to be ignored.^® The exemp¬ 
tion applies only to organizations both organized 
and operated for one or more of the specified pur- 
poses,4i no part of the net earnings of which inures 


38. U.S.—^U. S. V. Commanity Serv¬ 
ices, C.A.S.C., 189 F.2d 421. 

CongreBsifinal intent 

<1) The provision of Social Securi¬ 
ty Act exempting* from taxation 
thereunder certain organizations In- 
•dicates congressional intent to ex¬ 
empt from social security tax those 
eorporations exempt from income tax 
because organized and operated ex¬ 
clusively for scientific or education¬ 
al purposes but not to exempt from 
aocial security tax, except as to em¬ 
ployees receiving no more than forty- 
five dollars in a calendar quarter, 
those corporations which are exempt 
from income tax as business leagues, 
-chambers of commerce, real estate 
boards, or boards of trade.—^Better 
Business Bureau of Washington, B. 

-a, V. u. s., App.i).a, 66 act 112 , 

926 U.S. 279, 90 UBd. 67. 

(2) The fact that congress under 
provisions of the Revenue Act of 1934 
•dealing with exemptions from Income 
taxes specifically mentioned certain 
-organizations as being exempt from 
taxes, even though the statute con¬ 
tained the exemption granted to cor¬ 
porations organized and operated ex¬ 
clusively for charitable purposes, in¬ 
dicates that congress did not consider 
the organizations specifically men¬ 
tioned to be within scope of a **chari- 
table organization,'* as regards 
whether such organizations, if Incoiv 
porated, are exempt from taxes un¬ 
der Social Security Act on ground 
that they are organized and operat¬ 
ed exclusively for charitable purpos- 
-es.—Hhssett v. Associated Hospital 
Service Corporation of Massachu¬ 
setts, C.C.A.Masa, 125 F.2d 611, cer¬ 
tiorari denied 62 S.Cft 1043, 316 U.S. 
672, 86 LuEd. 1747. 

Bight to daim exemption 
It is not unlawful or reprehensible 
for a corporation to take advantage 
•of laws dealing with exemption from 
social security taxes when the ob- 
iect and purpose of the enactment of 
such laws are to encourage such cor^ 
jDorate structures, where they, in 
fact, serve the public through chari¬ 
table activities.—^Intercity Hospital 


Ass*n V. Squire, B.C.Wash., 56 F. 
Supp. 472. 

The treasury department’s inter¬ 
pretation of the Social Security Act 
exemption of wages paid for serv¬ 
ices performed in employ of corpora¬ 
tion organized and operated exclu¬ 
sively for educational or scientific 
purposes is entitled to great weight 
and should not be set aside except 
for compelling reasons.—^Better Busi¬ 
ness Bureau of Washington, B. C., v. 
U. S., 148 F.2d 14, 79 U.SApp.B.a 
380, affirmed 66 S.Ct 112, 326 U.S. 
279, 90 BEd. 67. 


Bffect of OlasBification under Inoome 
tax law 

(1) The fact that commissioner of 
internal revenue denied to a corpo¬ 
ration engaged in promoting reverent 
observance of the Sabbath Income 
tax exemption under provision of in¬ 
come tax law relating to religious or¬ 
ganizations, but granted such ex¬ 
emption under a provision relating to 
civic organizations, was not decisive 
of corporation’s right to exemption 
from social security tax as a reli¬ 
gious organization.—Lord’s Bay Al¬ 
liance of Pa, v. *U. S., B.C.Pa., 66 F. 
Supp. 62. 


(2) The fact that commissioner of 
internal revenue classified plaintiff 
corporation as a civic league under 
Income tax laws was not ground for 
commissioner’s refusal to classify 
plaintiff under Social Security Act as 
a corporation created exclusively for 
educational purposes with no net 
earnings which inured to benefit of 
any private shareholder or individu¬ 
al.—^Better Business Bureau of Okla¬ 
homa City V. Jones, B.C.Okl., 34 F. 
Supp. 673, affirmed. C,CJL, Jones v. 
Better Business Bureau of Oklahoma 
City, 123 F.2d 767. 


39. U.S.—Bohemian Gymnastic 
Ass’n Sokol of City of New York v. 
Higgins, aC.AN,T., 147 P.2d 774 
—^ECassett v. Associated Hospital 
Service Corporation of Massachu¬ 
setts, C.ClA.Mass., 126 F.2d 611, re¬ 
versing 87 F.Sopp. 822, certiorari 
denied 62 S.Ct. 1043, 316 U.S. 672, 86 
LhEd. 1747—Jones v. Better Busl- 
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I ness Bureau of Oklahoma City, C.C. 
AOkL, 123 F.2d 767—La Societe 
Francaise Be Bienfaisance Mu- 
tuelle V. U. S., B.aCaL, 67 F.Supp. 
201—City dub of Milwaukee v. U. 
S., B.aWla., 46 F.Supp. 673. 

Buie as to exemptions from taxation 
held inax^plicable 

U.S.—Jones v. Better Business Bu¬ 
reau of Oklahoma City, C.CA.Okl., 
123 F.2d 767. 

Olarlfloation of existing law 

In enacting statute exempting 
from employment taxes a corporation 
organized and operated exclusively 
for charitable purposes, congrress in¬ 
tended to clarify rather than change 
the existing law.—U. S. v. Communi¬ 
ty Services, C.AS.C., 189 F.2d 421. 

40. U.S.—^Better Business Bureau 
of Washington, B. d v. U. S., App. 
B.a, 66 S.CL 112, 826 U.S. 279, 90 Ln 
E d. 67. 

41, U.S.—^Round Table dub v. Fon¬ 
tenot, aUALa., 143 F.2d 196. 

Consideratioa of instrument creating 
organization 

(1) In determining whether em¬ 
ployee’s association organized for 
medical, surgical, and hospital care 
of its members is exempt from so¬ 
cial security taxation as charitable 
organization no part of net earnings 
of which Inures to private sharehold¬ 
er or individual, objects and purposes 
of association must be determined 
from purposes and objects as declar¬ 
ed in instrument creating association. 
—Smith V. Reynolds, B.ClMlnn., 48 
F.Supp. 610. 

<2) The declaration of purpose, in 
corporation’s charter, that it was or- 
ganlzed "for the cultivation of fel¬ 
lowship among those having a com¬ 
mon interest in literature, science 
and art,” placed the corporation out¬ 
side the scope of statutory exemp¬ 
tion from imposition of excise tax 
with respect to wages paid to em¬ 
ployees by corporation organized ex¬ 
clusively for "scientific, literary, or 
educational purposes,” regardless of 
the manner in which the corporation 
wcus operated.—^Round Table dub v. 
Fontenot, dCJLLa., 148 F.2d 196. 
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to the benefit of any private shareholder or in¬ 
dividual,^2 2 uid no substantial part of the activities 
of which is carrying on propaganda, or otherwise 
attempting to influence legislation and each 
of these separate conditions precedent to exemption 
must be met in order to entitle the organization and 
its employees to exemption.^^ 

Where an organization claims exemption as dedi¬ 
cated to one or more of the specified exempt pur¬ 
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poses, such purposes must be exclusive,^5 so that in 
the case of a claimed exemption as a charitable or 
educational organization, the presence of a single 
noncharitabled® or noneducational^*^ purpose, if 
substantial in nature, will destroy the exemption. 
An organization may, however, be entitled to ex¬ 
emption although it conducts some business ac¬ 
tivities at a profit, if financial gain is not the end 
to which such activities are directed.^* So it has 


Xaws under wliloli Incorporated held 
n.ot conoliislve 

(1) The incorporation of corpora¬ 
tion under charitable corporation 
laws of state did not of Itself entitle 
corporation to exemption from em¬ 
ployment tax under federal statute 
inrantingr exemption to corporation 
orgranized and operated exclusively 
for charitable purposes.—^U. S. v. 
Community Services, 1 C.A.S.C., 189 P. 
2d 421. 

(2) In determining' whether a hos¬ 
pital service corporation organized 
under state statute was a charitable 
corporation within the Social Securi¬ 
ty Act, state nomenclature applied to 
corporation was not binding on court 
beyond the characteristics of cor¬ 
poration as established by state law. 
—^Hassett v. Associated Hospital 
Service Corporation of Massachu¬ 
setts, C.C.AJdass., 125 F.2d 611, cer¬ 
tiorari denied 62 S.Ct 1043, 316 U.S. 
672, 86 L.Kd. 1747. 

42. TJ.S.—^U. S. V. Community Serv¬ 
ices, C.A.S.O., 189 P.2d 421. 
Honpayment of dividends 

The fact that mutual benevolent 
society organized to furnish medical 
treatment to members and nonmem¬ 
bers never paid dividends did not 
establish that it was operated ex¬ 
clusively for charitable purposes so 
as to be exempt from social security 
taxes, since profits may Inure to the 
benefit of a member other than by 
monetary dividend payments.—^U. S. 
V. La Societe Francalse De Blenfai- 
sance Mutuelle, C.C.ACal., 152 F.2d 
243, certiorari denied La Societe 
Francaise De Blenfaisance Mutuelle 
V. U. S.. 66 act. 820, 327 U.S. 793, 
90 L.Ed. 1020. 

Money paid 'to advertising company 

An organization which for several 
years conducted campaigns in state 
for ** H a m And Eggs'* Initiative meas¬ 
ure was not precluded from exemp¬ 
tion under Social Security Act on 
theory that some of moneys paid to 
advertising company Inured to bene¬ 
fit of owners of company as individ¬ 
uals, where of more than one million 
dollars taken in by organization, 
amounts paid to company were trivi¬ 
al and were for services rendered at 
usual rate charged by similar busi¬ 
nesses.—^NTatlonal Campaign Commit¬ 
tee V. Rogan, D.aCaL, 69 P.Supp. 


Decreased membership dues 
Where entire Income of corpora¬ 
tion was devoted to promotion of 
education, income from bar and res¬ 
taurant operated by corporation did 
not “inure to benefit of any private 
shareholder or individual" within So¬ 
cial Security Act, so as to defeat ex¬ 
emption from social security taxes 
with respect to wages paid em¬ 
ployees, even if earnings from such 
business resulted in decreasing mem¬ 
bership dues.—^Bohemian Gymnastic 
Ass'n Sokol of City of New York v. 
Higgins, aC.A.N.X., 147 P.2d 774. 
“Net earnings” 

Term “net earnings," as used in 
statute, does not mean income, gross 
proceeds or profits, but net earnings. 
—National Campaign Committee v. 
Kogan, D.C.Cal., 69 F.Supp. 679. 

43. U.S.—^U. S. V. Community Serv¬ 
ices, aAS.C., 189 F.2d 421. 

Prior to amendment of the statute 

(1) It has been held that the text 
rule prevailed, even prior to an 
amendment of the statute expressly 
so limiting the exemption, in view 
of an administrative regulation pro¬ 
viding for such a limitation.—Massa¬ 
chusetts Civic League v. U. S., D.C. 
Mass., 59 F.Supp. 346. 

(2) Other authority lias held that 
prior to amendment of the statute an 
organization of the specified nature 
was exempt notwithstanding the ac¬ 
tivities of the organization consisted 
in substantial part in carrying on 
propaganda, or otherwise attempting 
to influence legislature.—^National 
I Campaign Committee v. Kogan, D.C. 

Cal., 69 F.Supp. 679. 

Bight of aoKemptioa held not lost 
Evidence established that corpora^- 
tion engaged primarily in promoting 
reverent observance of the Sabbath 
did not engage In political activi¬ 
ties, dissemination of partisan propa,^ 
ganda, or activities designed to Influ¬ 
ence legislation to a substantial ex¬ 
tent so as to lose right to exemp¬ 
tion from social security tax as a re¬ 
ligious organization.—^Lord’s Day Al¬ 
liance of Fa. V. U. S., D.CJPa., 65 F. 
Supp. 62. 

44. U.S.—U. S. V. Community Serv¬ 
ices, C.A.S.a, 189 F.2d 421. 

48. U.S.—^U. S. V. Community Serv¬ 
ices, supra—^U. S. v. La Societe 
Francaise De Blenfaisance Mu- 
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I tuelle. C.C.A.Cal., 152 F.2<1 243. cer- 
tiorarl denied La Societe Francaise 
Blenfaisance Mutuelle v. U. S., 66 
S.Ct. 820, 827 U.S. 793, 90 L.Ed. 
1020. 

46. U.S.—^U. S. V. Community Serv¬ 
ices, C.A.S.C., 189 F.2d 421—U. S. 
V. La Societe Francaise De Bienfai- 
sance Mutuelle, C.C.A.Cal., 152 F. 
2d 243, certiorari denied La So¬ 
ciete Francaise De Blenfaisance 
Mutuelle v. U. S., 66 S.Ct. 820, 327 

U. S. 793, 90 L.Ed. 1020. 

Business ventures 

The charter authority of corpora¬ 
tion to operate business ventures for 
convenience of employees of textile 
manufacturing company and people 
of communities in which company's 
mills were located did not entitle cor¬ 
poration, whose net earnings Inured 
to benefit of charitable institutions, 
to exemption from employment taxes 
as corporation organized and operat¬ 
ed exclusively for charitable purpos¬ 
es.—U. S. V. Community Services, C. 
A.S.a, 189 F.2d 421. 

OontLogeaoy 

A corporation should not be clas¬ 
sified as a charity, within provisions 
of the Social Security Act exempting 
fl*om the act corporations organized 
and operated exclusively for charita¬ 
ble purposes, on the basis of a con¬ 
tingency unlikely to happen.—^Has- 
sett V. Associated Hospital Service 
Corporation of Massachusetts, C.C.A 
Mass., 125 F.2d 611, certiorari denied 
62 S.Ct. 1043, 316 U.S. 672, 86 L.Ed. 
1747. 

47. U.S.—^Better Business Bureau of 
Washlngrton, D. C., v. U. S., App. 
D.C., 66 S.Ct. 112, 326 U.S. 279, 90 
L.Ed. 67. 

Better Business Btxrean 
Where an important, If not prima¬ 
ry, pursuit of Better Business Bu¬ 
reau was to promote not only an 
ethical but also a profitable busi¬ 
ness community, the purpose not be¬ 
ing educational, the exemption from 
taxation under the Social Security 
Act in favor of corporations organ¬ 
ized and operated exclusively for ed¬ 
ucational purposes was hot applica¬ 
ble.—^Better Business Bureau of 
Washington, D. C., v. U. S., supra. 

48. U.S.—Southeastern Fair Ass'n 

V. U. S., 62 F.Supp. 219, 100 CLCl. 
216—City .Club of Milwankoo v. U 


81 C.J.S.—« 



§§ 7-S 


SOCIAL SECURITY AND PUBLIC WELFARE 


81 C.J.S. 


been held that, where a corporation organized for 
a purpose within the exemption provision is en¬ 
gaged in ordinary commercial business for profit, 
and the profits realized from the business transac¬ 
tions are devoted exclusively to charitable pur¬ 
poses, the corporation is entitled to exemption since 
the destination rather than the source of the in¬ 
come is the ultimate test of the right to exemption.*^® 
According to other authority, the charitable na¬ 
ture of the distributees of income of an organization 
cannot be attributed to the organization so as to 
exempt the organization; but the organization earn¬ 
ing the income and claiming the exemption, rather 
than the recipients of the income, must be organized 
and operated exclusively for charitable purposes in 
order to warrant the exemption.^® 

In accordance with the foregoing rules, various 
organizations and their employees have been held 
exempt or excepted from operation of the Social 
Security Act and related taxing statutes^l as reli¬ 


gious,52 charitable,®^ or educational or scientific®^ 
organizations; while other organizations have been 
held not exempt®® as organized and operated for 
charitable,®® or educational or scientific®^ purposes. 
The commissioner of internal revenue, by ruling 
that a certain organization was exempt from pay¬ 
ment of social security taxes, is not estopped sub¬ 
sequently to hold that the organization is not ex¬ 
empt on determining that his decision was errone¬ 
ous, and the organization may be held liable for all 
social security taxes during the years in which they 
have not been paid.®® 

§ 8. Relief Funds 

The creation, control, and disposition of relief funds 
depend on the governing statutory provisions; under some 
statutes, the value of assistance given to a needy person 
or of care to an Inmate of a public Institution may be 
recovered from the beneficiary or his estate. 

The extent to which the public burden arising out 
of the granting of relief and assistance in one form 


S., D.C.WIa., 46 F.Supp. 673— Oklar 
homa State Fair and Exposition v. 
Jones, D.C.Okl., 44 F.Supp. 680— 
Linderman v. Driscoll, D.C.Pa.. 26 
F.Supp. 565. 

Bestaiiraiit and bar 
Where all funds of corporation 
were devoted to promotion of edu¬ 
cation, the fact that large part of Its 
income was received from restaurant 
and bar maintained on its premises 
did not bar it from exemption from 
social security taxes with respect j 
to wages paid to employees.—^Bo¬ 
hemian Gymnastic Ass’n Sokol of 
City of New York v. Higgins, aC.A. 
N.Y., 147 F.2d 774. 

49. D.S.—Slco Co. v. U. S., CtCl., 
102 F.Supp. 197. 

50. U.S.—TJ. S. V. Community Serv¬ 
ices, (XA.S.a, 189 F.2d 421. 

51. tJ.S.—Linderman v. Driscoll, D. 
C.Pa., 26 F.Supp. 565. 

52; Organisations held exempt 

(1) A corporation engaged primari¬ 
ly in promoting reverent observance 
of the Sabbath.—Lord's Day Alliance 
of Pa. V. XT. S., D.CiPa., 65 F.Supp. 
62. 

(2) Cemetery association organised 
for the burial of Roman Catholics 
who might be entitled to burial ac¬ 
cording to regulations of Roman 
Catholic Church.—O'Leary v. Social 
Sec. Board, aCA.Pa., 158 F.2d 704. 

63. D.S.—Lia Soclete Francalse De 
Blenfaisance Mutuelle v. D. S., D. 
C.CaL, 57 F.Supp. 20L 
OrganlsatloaB held exempt 
(1) Corporation organized for pur¬ 
pose of aiding destitute persons in 
purchase of small homes and assist¬ 
ing them In maintenance of property. 


—^Delmo Housing Corp. v. Finnegan, 
D.C.MO., 85 F.Supp. 220. 

(2) A corporatiozi, whidh was or¬ 
ganized as a charitable corporation 
under state law for purpose of ope]> 
atlng two hospitals which were open 
to general public, and which permit¬ 
ted all physicians to bring their par 
tienta for care, notwithstanding the 
hospitals before coming under con¬ 
trol of present corporation had been 
operated by pri^te profit corpora¬ 
tion whose stock was held by six 
physicians and such physicians there¬ 
after became trustees of present cor¬ 
poration.—^Intercity Hospital Ass'n v. 
Squire, D.C.Wash., 56 F.Supp. 472. 

54. Oorpoxatloii organized to oondnot 
state fair and exposdtioa 

U.S.—Southeastern Fsiir Ass'n v. U. 
S., 62 F.Supp. 219, 100 CtCl. 216— 
Oklahoma State Fair and Exposi¬ 
tion V. Jones, D.aOkl., 44 F.Supp. 

I 630. 

AotivltLes hdd educational 
WTiere educational progrram of cor¬ 
poration consisted of gymnastic and 
athletic classes, contests, games and 
summer camping projects, musical 
and dramatic (dasses, recitals, folk 
and classical dancing, and art exhib¬ 
its, and such program was supple¬ 
mented by regular class room lec¬ 
tures in first aid, hygiene, citizenship, 
civics, literary work, and national de¬ 
fense, such activities could properly 
be regarded as educational within ex¬ 
emption from social security taxes 
with respect to wages paid to em¬ 
ployees.—^Bohemian Gymnastic Ass’n 
Sokol of City of New York v. Hig¬ 
gins, C.CA.N.T., 147 F.2d 774, 

55. U.S.—Round Table Club v. Fon¬ 
tenot, C.C.ALa, 143 F.2d 196—Has- 
sett V, Associated Hospital Service 


Corporation of Massachusetts, C.C. 
AMass., 126 F.2d 611, certiorari de¬ 
nied 62 S.Ct 1043, 816 U.S. 672, 86 
L.Ed. 1747. 

66. Organizatioiis held not exempt 

(1) A hospital service corporation 
organized under state statute provid¬ 
ing for organization of corporations 
to operate a nonprofit hospital serv¬ 
ice plan whereby hospital care might 
be provided for subscribers to the 
plan under contracts entitling sub¬ 
scribers to hospital cara—^Btassett v. 
Associated Hospital Service Corpora¬ 
tion of Massachusetts, supra. 

(2) A mutual benevolent society 
founded to afford members medical, 
hospital and surgical attention.—U. 
S. V. La Soclete Francalse De Bien- 
faisance Mutuelle, CXJA.Cal., 162 P. 
2d 243, certiorari denied La Soclete 
Francalse De Blenfaisance Mutuelle 
V. U. S., 66 S.Ct. 820, 827 U.S. 793, 
90 LHd. 1020—Smith v. Resmolds, 
D.C.Mlnn., 43 F.Supp. 510. 

57. U.S.—National Campaign Com¬ 
mittee V. Rogan, D.C.Cal., 69 P. 
Supp. 679. 

Better Business Bureau 

(1) A better business bureau h<»-« 
been held not to be exempt—^Better 
Business Bureau of Washington, D. 
a, V. U. S., APP.D.C., 66 S.Ct 112, 
326 U.S. 279, 90 L.Ed. 67. 

(2) However, there is also author¬ 
ity to the contraJT*—Jones v. Better 
Business Bureau of Oklahoma City, 
C.CA.Okl., 128 P.2d 767. 

68. U.S.—U. S. V. La Soclete Fran¬ 
calse De Blenfaisance Mutuelle, C. 
OA.Cal., 162 F.2d 248, certiorari 
denied La Soclete Francalse De 
Blenfaisance Mutuelle v. U. S., 66 
S.Ct 820, 827 U.S. 798, 90 L.Ed. 
1020. 
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or another shall be home by the state or imposed on 
cities or towns is within the general power of the 
legislature to determine, as long, at least, as such 
burdens are imposed without unreasonable discrim- 
ination.6® Regulation of the control and disposi¬ 
tion of relief fimds is within the province of the 
legislature;®® and the control and disposition there¬ 
of in particular instances depend on the govern¬ 
ing statutory provisions.®^ Where the statute so 
provides, relief funds may be paid out by the state 
to county welfare boards for home relief, as well as 
for construction work relief.®^ Under a statute to 
such effect, the board of county commissioners has 
the duty to make such levy, not in excess of a 
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specified rate, as is necessary to raise the funds re¬ 
quired by the county welfare budget as finally deter¬ 
mined by the state welfare administrative body.®^ 
On the other hand, where the statute so provides, 
the amount of contribution which the county may be 
required to make for the assistance of needy persons 
under a state social security act is to be determined 
by the cotmty commissioners rather than by the 
state welfare commission ;®4 and the county com¬ 
missioners in making their decision may consider the 
necessity of providing money to meet other require¬ 
ments of county government, and the constitutional 
limitations on the power of the county to levy tax¬ 
es.®® 
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59. Mass.—^Bureau of Old Age As¬ 
sistance of Natick v. Commission¬ 
er of Public Welfare^ 93 N.E.2d 
267, 326 (Mass. 121. 

60. Cal.—City of Los Angreles v. 
Post Wap Public Works Keview 
Board, 156 P.2d 746, 26 Cal.2d 101. 

WlieiL funds may be made available 
The fact that statute providingr for 
post war unemplosonent relief made 
funds immediately available for prep¬ 
aration of plans and acquisition of 
sites was matter of lesrislative poli¬ 
cy.—City of Los Angeles v. Post War 
Public Works Review Board, supra 

61. Arlz.—Mahoney v. Maricopa 
County, 68 P.2d 694, 49 Arlz. 479. 

Pa—Commonwealth v. Liveiight, 161 
A. 697, 308 Pa 35. 

Availability for geneval assistanoe 
purposes 

(1) The legislature, in making ap¬ 
propriation available for assistance 
&8 provided for under the Public As¬ 
sistance Act, Intended that appro¬ 
priation should be available to state 
social security committee In part, for 
general assistance purposes.—Ring 
County V. Martin, 98 P.2d 686, 2 
Wash.2d 504. 

(2) The legislature has not clothed 
state social security committee with 
power other than to make allocations 
flrom appropriations which are neces¬ 
sary for purposes specified.—Ring 
County V. Martin, supra. 

(3) The state social security com¬ 
mittee does not have power, after 
county's general assistance funds 
have been expended and a request 
for a grant-in-aid has been made 
and its necessity admitted, to com¬ 
pel county to match the gnrant-ln-aid 
funds before those funds are made 
available for use.—^E^ng County v. 
Martin, supra. 

(4) When funds provided by three- 
mill tax of county for general as¬ 
sistance were exhausted, it then be¬ 
came duty of social security commit¬ 
tee to supply from grant-in-aid fund 
made available by legislature, funds 


which, In exercise of its full discre¬ 
tion, were determined by committee 
to be sufficient to accommodate needs 
of people of county entitled to relief. 
—^Klng County v. Martin, supra. 

(5) Where state board of public 
welfare was given specified amount 
on which to operate for a particular 
period, less than It requested, it was 
its duty to adopt policy which would 
best subserve the cause of old age 
assistance, and it had exclusive dis¬ 
cretion to pay full quotas and prema¬ 
turely expend most of the appropria¬ 
tion, or to Inaugurate a general re¬ 
duction for those present and future 
needy persons.—State ex rel. Dean v. 
Brandiord, 92 P.2d 273, 108 Mont 
447. 

Ponds temporarily misapplied 

(1) Under statute appropriating to 
state board of public welfare for un¬ 
employment and welfare relief major 
part of luxury taxes and directing 
state tax commission to place tax in 
fund to be known as state public wel¬ 
fare fund, such funds could not be 
used for anything except objects fall¬ 
ing within terms *'unemplo 3 ^ent and 
welfare relief" and hence could not 
be used to pay premiums on work¬ 
men’s compensation insurance of em¬ 
ployees of state board.—State ex rel. 
Frohmlller v. Moore, 70 P.2d 327, 50 
Arlz. 187. 

(2) Where such funds were so used 
by the state board of welfare, the 
fund which industrial commission re¬ 
turned to the state board as cash 
dividend on such premiums belonged 
to such board, and not to state gen¬ 
eral fund, since fact that fund which 
had been appropriated for “unemploy¬ 
ment and welfare relier* was tem¬ 
porarily misapplied for premiums, 
and thereafter returned in part to 
agency directed to use it, did not con¬ 
vert returned amount to purpose nev¬ 
er intended.—State ex rel. Frohmiller 
V. Moore, supra. 

Purposes for which town’s credit may 
he pledged 

The rule that township overseer 
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may pledge credit of town for re¬ 
lief of poor could not be applied to 
give overseer such power with re¬ 
spect to employing engineer for P.W. 
A projects continued beyond the su¬ 
pervisor's term of office.—Gregg v. 
Town of Bourbonnals, 64 N.E.2d 106, 
327 lll.App. 253. 

62. Wash.—State ex reL Draham v. 

Telle, 26 tP.2d 622, 175 Wash. 33. 

63. Kan.—State ex rel. Mitchell v. 

Townsend, 171 P.2d 651, 161 Kan. 

672. 

Statute as fixing levies 

The levies and means to be used 
by county commissioners for financ¬ 
ing county welfare budget are fixed 
by statute and not by order of the 
state board of social welfare, since 
the board is not a tax levying body 
and is without power to fix the coun¬ 
ty levies for social welfare purpos¬ 
es.—State ex reL Mitchell v. Town¬ 
send, supra. 

Besort to sales tax revenue 

If a three-mill levy is insufficient, 
together with other revenues avail¬ 
able for the county welfare fund, to 
finance the county welfare budget, 
the county commissioners may, after 
making a three-mill levy, allocate all 
or any part of the sales tax residue 
to the county welfare fund, after 
public hearing as provided by stat¬ 
ute, but they are not required to do 
so; also, instead of making a three- 
mill levy to raise the funds required 
by the county welfare budget, which 
is the amount which a three-mill 
levy would produce, the board of 
county commissioners can credit the 
county welfare fimd with the coun¬ 
ty's statutory distributive share of 
the sales tax residue, thereby reduc¬ 
ing the levy accordingly, provided 
that the levy made shall be sufficient 
to raise the remainder of such re¬ 
quired amount.—State ox rel. Mitch¬ 
ell V. Townsend, supra. 

64. Or.—^Multnomah County v. 

Luihn, 178 P.2d 159, 180 Or. 528. 

65. Or.—^Multnomah County v. Lu¬ 
ihn, supra. 
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Under some statutes^ local political subdivisions ad¬ 
ministering outdoor poor relief are entitled to an 
allotment from the state emergency relief fund of 
a stated percentage of their expenditures for such 
outdoor poor relief.®® 

Reimbursement of money expended for relief or 
maintenance. Under some statutes, the value of the 
assistance g^ven to needy persons or of the care and 
maintenance given to an inmate of certain state or 
other public institutions may be recovered from the 
recipient or beneficiary®^ or from his estate®® or 
from certain relatives.®® 


§ 9. Powers and Duties of Officers, Agencies,, 
and Commissions in General 

Generally speaking, officers or bodies In charge of ad¬ 
ministering social security laws have broad discretionary 
pcwvers; such a body has the status of an executive gov¬ 
ernmental agency. 

The powers and duties of officers, agencies, com¬ 
missions, or other administrative bodies in charge 
of administering social security laws depend on the 
terms and provisions of the statutes under which- 
they act^® In the exercise of its authority, such 
an administrative body may enjoy broad discretion- 


60, Wis.—state v. Industrial Com¬ 
mission. 242 N.W. 321, 207 Wis. 652. 
Political imbdivlsioiui entitled to aL- 
lotmezLts 

All counties, cities, etc., adminls- 
terinsT outdoor poor relief, whether 
under county or local system, are en¬ 
titled to allotments under emergency 
unemployment relief act.—State v. 
Industrial Commission, supra. 

Xtrpesditiaras justifying aUotment 
City appropriating money to public 
welfare association was entitled to I 
allotment of twenty-five per cent of | 
amount expended therefrom for out¬ 
door poor relief under emergency un¬ 
employment relief act.*—State v. In¬ 
dustrial Commission, supra. 

67. Me.—Grreenville v. Beauto, 58 A. 
1026, 90 Me. 214. 

Pa.—OPennsylvania department of 
Public Assistance v. Fainter, Com. 
PL, 24 WesLluJ. 124. 

Ability to pay 

(1) Under a statute authorizing 
tlie municipal officers of a town to 
provide for a person infected with 
a dangerous disease, **at his charge, 
or that of his parent or master, if 
able, otherwise at that of the town 
to which he belongs,the sick per¬ 
son is not chargeable therewith un¬ 
less he is able to pay all the expens¬ 
es thus incurred.—Orono v. Peavey, 
66 Me. 60. 

(2) It has been held that the 
phrase *‘lf able” relates to a person’s 
pecuniary ability at the time the ex¬ 
penses are incurred, and that he is 
not chargeable with any part of the 
expenses incurred if he is not able to 
pay the full amount.—Greenville v. 
Beauto, 68 A. 1026, 99 Me. 214. 

(8) Where the charges were one 
hundred and seventy-six dollars and 
the infected person had six hundred 
dollars, he was ’*able” within the 
meaning of the statute.—Hampden v. 
Newburgh, 67 Me. 870. 

68. Wis.—In re Banskl’s Guardian¬ 
ship, 278 N.W. 626, 226 Wis. 861. 

aUea 

Statutes authorizing recovery of 
value of relief, support, or mainte¬ 


nance furnished by board In charge 
of state or municipal institution did 
not give municipality or board a lien 
on estate of inmate supported or 
maintained in state institution.—^In 
re Banskl's Guardianship, supra. 
Several daimants 

<1) Where In an insolvent estate 
the commonwealth of Pennsylvania 
presented a claim for maintenance in 
the state hospital, and where the 
county institution district presented 
a like claim, it was held that by vir¬ 
tue of Section 18 of the Fiduciaries 
Act of 1917, 20 P.S. S9 601, 602, the 
claim of the Institution district was 
entitled to a preference.—^In re Met¬ 
calfs Estate, 179 A. 687, 819 Pa. 28— 
In re Puhl's Estate, Orph., 61 Montg. 
Co. 183, 12 Som.X4eg.J. 263, 59 York 
Iieg.Rec. 28. 

(2) Under an earlier statute, since 
repealed, claims against decedenfs 
estate by the commonwealth and a 
poor district for the cost of mainte¬ 
nance of decedent in a state institu¬ 
tion were held entitled to share pro 
rata where the funds in the estate 
were insufficient to pay both.—^In re 
Shannon's Estate, 12 Pa.Dist. & Co. 
711, 25 LiUzJLieg.Reg. 141. 

69. Pa.—In re Hamish, 110 A. 761, 
268 Pa. 128—Commonwealth v. 
Paulaski, Com.PL, 43 Lack.Jur. 92 
—Commonwealth v. Powell, Com. 
PL, 35 LiUZ.Lieg.Reg. 352. 

Betroaotive operation of statute 
WThere a statute imposing on rela¬ 
tives liability for the support of in¬ 
mates of a state institution was 
broad enough to include persons who 
became inmates before the passage of 
the statute, the fact that the inmate 
had for a time been freely maintain¬ 
ed by the state gave no vested right 
to have such free maintenance con¬ 
tinued.—-Appeal of Clark* 152 N.W. 
920, 186 Mich. 300. 

Court In which action may be 
brought 

Pa.—^In re Harnish, 110 A. 761, 268 
Pa. 128—Commonwealth v. Fair, 
Com.PL, 90 Pittsb.Leg.J. 116. 

Affidavit of defense 

Pa.—Commonwealth v. Fair, supra. 
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70. Duties of county board secre¬ 
tary 

Ariz.—Coleman v. liee, 121 P.2d 483, 

58 Ariz. 506. 

Construction of provisions presorih- 
ing powers 

The statutes prescribing powers of 
state department of social welfare 
should not be narrowly construed in- 
order to defeat their purpose of en¬ 
abling department to administer so¬ 
cial welfare program, with minimum 
of loss because of fraudulent claims, 
to end that limited funds available 
may be spread out to relieve needs 
of persons in actual want.—^In re Er¬ 
win’s Estate, 208 P.2d 207, 166 Kan. 
630. 

Effect of provisions on power of 
county anthoritles 

(1) Authority granted by consti¬ 
tutional provision that state shall es¬ 
tablish and support certain institu¬ 
tions does not operate as limitation, 
on authority and duty of county 
under constitutional provision that 
counties shall provide for those in¬ 
habitants who by reason of age, in¬ 
firmity, or misfortune may have 
claims on sympathy and aid of coun¬ 
ty.—^Excise Board of Ottawa County 
v. St Louis-San Francisco Ry. Co., 67 
P.2d 261, 176 Okl. 64L 

(2) The scheme of the state stat¬ 
ute creating a social security and 
public welfare board and fixing its- 
duties is to care for the living who- 
need help or are unable to care for 
themselves, and the statute takes 
away the duty to care for such per¬ 
sons from county boards of super-- 
visors, where it formerly rested, and 
places it on the state and county 
boards of social security and public 
welfare.—Maricopa County v. State, 
77 P.2d 212, 51 Ariz. 872—Mahoney 
V. Maricopa County, 68 P.2d 694, 49 
Ariz. 479. 

(8) Such statute, however, was 
not intended to interfere with power 
of county board of supervisors to ap¬ 
propriate and spend money for pro¬ 
tection of indigent sick of county.— 
Coleman v. Lee, 121 P.2d 433, 58 Ariz. 
506. 
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ary powers in administering the its power 

and duty may extend to the administration, al¬ 
location, and distribution of any state and federal 
funds which may be available for relief ^ state 
board of social welfare has been held empowered 
to formulate a state-wide program -of social wel¬ 
fare,*^® and to advise the various counties w’hat the 
county budget should be in order to conform to the 
state-wide program or standard.^^ ^ social se¬ 
curity commission has been held to be an executive 
governmental agency"^® exercising quasi-judicial 
powers;^® but it does not, in the absence of stat¬ 
utory provision to such effect, have the legal capacity 
to conduct or defend litigation.'^'^ 

§ 10. Rules and Regulations 

The officers or body In charge of the administration of 
a social security or other relief law generally has the 
power to make rules and regulations necessary to carry 
the law Into execution. 

The officers or body in charge of the administra¬ 
tion of a social security law or other relief law 


generally has power to adopt such rules and regula¬ 
tions as are necessary to carry the law into execu¬ 
tion's To the extent that the authority of ad¬ 
ministrative departments to make rules and regula¬ 
tions implementing a security act, as by adopting 
standards and fixing maximums and minimums, per¬ 
tains to legislative rule making and not judicial or 
quasi judicial rule making, the exercise of such au¬ 
thority with respect to notice and hearing require¬ 
ments is not governed by the due process provisions 
of the state and federal constitutions.^® 

§11. Compensation and Expenses of Officers, 
Boards, and Agencies 

Questions as to the expenditures which may be made 
by, or in behalf of, officers or boards administering soclai 
security laws and as to what body bears the burden 
thereof must be determined by reference to the governing 
statutes. 

The question as to what body bears the burden 
of the expenses of officers or boards administering 
social security laws,®® and questions as to what are 


jULminlstiators as state ojBloers 
Under statutes concerning organ¬ 
ization and administration of state 
department of social security and 
division of public assistance, county 
commissioners, as agents of director 
of department of social security, and 
a county administrator of public as¬ 
sistance, as agent of commissioners, 
are state officers when acting pursu¬ 
ant to terms of statutes.—State ex 
rel. Price v. Peterson, 88 P.2d 842, 
198 Wash. 490. 

IhvestigatloiL of appUoants 

The purpose of statute making it 
the duty of county board of social se¬ 
curity and public welfare to advise 
county and municipal authorities on 
questions of welfare was to carry 
out the purposes relating to board of 
social security and public welfare, 
and such statute did not require 
county board of social security and 
public welfare to investigate county 
board of supervisors’ applicants for 
relief to determine whether appli¬ 
cants were actually sick and indigent. 
—Coleman v. Lee, 121 P.2d 433, 68 
Ariz. 506. 

71. Mont.—State ex rel. Dean v. 
Brandjord, 92 P.2d 273, 108 Mont. 
447. 

Wash.—^King County v. Martin, 98 P. 

2d 686. 2 Wash.2d 504. 

Power to make rules and regulations 
see infra 9 10. 

72. N.D.—^Fuller v. Finger, 289 N.W. 
806, 69 N.D. 646. 

Postwar Pnbllo Works program 
Under the Postwar Public Works 
Act providing for state financial as¬ 
sistance to local agencies undertak- 
Ing postwar public works for the pur* 
J> 08 e of unemployment relief, the lo¬ 


cal commission is empowered and re¬ 
quired to compute the amount of 
state funds available for matching 
by local agencies.—City of Los An¬ 
geles V. Post War Public Works Re¬ 
view Board. 166 P.2d 746, 26 Cal.2d 
101 . 

73. Kan.—State ex rel. Mitchell v. 
Townsend. 171 tP.2d 651, 161 Kan. 
672. 

74. Kan.—State ex rel. Mitchell v. 
Townsend, supra. 

75. Mo.—State ex rel. Keitel v. Haj> 
ris, 186 S.W.2d 31, 353 Mo. 1043— 
Howlett V. Social Security Commis¬ 
sion, 149 S.W.2d 806, 347 Mo. 784. 

N-D.—Weber v. Weber, 42 N.W.2d 
67. 

Pa.—Department of Public Assist¬ 
ance V. Muldowney, Com.Pl., 9 Sch. 
Reg. 6. 

Board is official agency of state in 
any social welfare activity instituted 
by the federal government.—^Puller 
V. Finger. 289 N.W. 806, 69 N.D. 646. 

70. Mo.—^Howlett v. Social Security 
Commission, 149 S.W.2d 806, 347 
Mo. 784. 

Xt is not a court in a constitution¬ 
al sense.—State ex rel. Keitel v. Haj> 
ris. 186 S.W.2d 31. 363 Mo. 1043. 

77. Kan.—^In re Butler’s Estate, 162 
P.2d 816, 169 Kan. 144. 

78. Mont.—State ex rel. Dean v. 
Brandjord, 92 P.2d 273, 108 Mont. 
447. 

N.Y.—Robert v. Schoellkopf, 30 N.T. 
S.2d 963, 262 App.Dlv. 613, reargu¬ 
ment denied 32 N.Y.S.2d 804, 263 
App.Dlv. 904. 

Okl.—State ex reL Williamson v. 
Knight, 187 P.2d 894, 192 OkL 578. 
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79. Wash.—Senior Citizens League 
V. Department of Social Sec. of 
Wash., 228 P.2d 478, 38 Wash.2d 
142. 

80. Ariz.—^Maricopa County v. State, 
77 P.2d 212, 51 Ariz. 372. 

Quarters 

The statute requiring county 
boards of supervisors to provide 
space for secretary and employees of 
county boards of social security and 
public welfare required counties to 
furnish quarters for such employees 
rent free, including free water, light, 
and heat, as in case of quarters fur¬ 
nished the regular county officers.— 
Maricopa County v. State, supra. 
Oeaezal or special statute 
The statute providing how the ex¬ 
penses generally of the state and 
county boards of social security and 
public welfare should be paid gov¬ 
erns only where there is no special 
statute providing how a given ex¬ 
pense should be cared for.—^Maricopa 
County V. State, supra. 

Necessity of agxeemeut ou remnner. 
ation 

Neither the state welfare commis¬ 
sion nor the county welfare commis¬ 
sion of a county is liable to the coun¬ 
ty for hospitalization, treatment, or 
care furnished to recipients of special 
aid rendered in accordance with stale 
plan adopted to take advantage of the 
benefits tendered under the federal 
Social Security Act unless, with the 
approval of the state welfare com¬ 
mission, previous agreement that the 
county shall be remunerated in suc'h 
cases has been effected between the 
county welfare commission and the 
county.—^Multnomah County v. 
Luihn, 178 P.2d 159, 180 Or. 628. 
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legitimate and authorized expenditures by, or in 
behalf of, such officers or boards,must be deter¬ 
mined by reference to governing statutes. Where 
the law creating the position of secretary to a 
county board of social security does not provide for 
his salary, and the state social security board pa 3 rs 
his salary, the state board will be presumed to have 
fixed the amount thereof and such an officer, 
performing services for the county board of super¬ 
visors which he is not imder a duty to perform 
as secretary, is entitled to be paid by the county 
board of supervisors for the expense incurred in 
performing such serviccs.^^ 

§ 12. Awards and Benefits 

A social welfare program should be so formulated as 
to afford reasonably uniform assistance; the determina¬ 
tion of the amount necessary for the support of an appli¬ 
cant is ordinarily the province of the board or commis¬ 
sion. 

A program of social welfare should be so formu¬ 
lated that there may be reasonably uniform as¬ 
sistance to persons entitled thereto.®^ Determina¬ 
tion of the amount of money necessary for the sup¬ 
port of an applicant is ordinarily the province of the 
board or commission and such determination 
must be made in accordance with statutory require¬ 


ments.*® The administrative agency in charge of 
emergency relief may be authorized to provide by 
rule that an allowance for permanent partial disabili¬ 
ty to one of its employees on a work relief project, 
injured in the course of his employment, shall cease 
on such employee’s death.*7 

§ 13. Review 

Under some statutes, a dissatisfied applicant for as¬ 
sistance is entitled to appeal to the courts from a decision 
of the board or commission. 

Under some statutes, an applicant for assistance 
is entitled to appeal to the courts from an adverse 
decision of the board or commission;** and, if the 
court decides that the applicant was not granted a 
fair hearing and determination by the board or com¬ 
mission** or that its decision was arbitrary and 
tinreasonable,*® it must remand the proceedings for 
redetermination of the issues. However, the court 
must 'look to the evidence most favorable to support 
the commission’s findings if there is any sub¬ 
stantial evidence to support such findings, they will 
not be disturbed,** and the court cannot hold the 
decision appealed from unreasonable merely because 
the court might have decided differently on the same 
evidence.** The court cannot substitute its own 


81. aSoiiAy spent for Investigation 
Money paid to county board of 

social security and public welfare 
for expenditure Incxxrred in investiga¬ 
tion of persons applying* to county 
board of supervisors for Indigent 
relief was for purpose authorized by 
law, and therefore suit for recovery 
of money could not be maintained by 
taxpayer under statute permitting 
such a suit when the county board of 
supervisors pays out money without 
authority of law.—Coleman v. Lee, 
121 LP.2d 433, 58 Ariz. 506. 

82. Ariz.—COlexnan v. Lee, supra. 

83. Ariz.—Coleman v. Lee, supra. 

84. Kan.—State ex rel. Mitchell v. 
Townsend, 171 P.2d 651, 161 ttow 
672. 

85. Mo.—^Brattin v. State Social Sec. 
Commission, App., 194 S.W.2d 536. 

86. Or.—^Multnomah County v. 
Luihn, 178 P.2d 169, 180 Or. 628. 

B:ospitallzatio& faculties as factor 
The statutes reQuirlng county wel¬ 
fare commission, in determining 
amount of any award of public as¬ 
sistance administered by or under 
the supervision of the state welfare 
commission, to take into account the 
income, resources, and maintenance 
available to the individual, did not 
Include hospitalization facilities 
which the county, in the discretion of 
Its board of county commissioners, 
might maJke available to an applicant 


for public assistance.—^Multnomah 
Coimty V, Luihn, supra. 

87. N.T.—Robertson v. Schoellkopf, 
30 N.T.S.2d 968, 262 App.DIv. 613, 
reargument denied 82 K.Y.S.2d 804, 
263 App.Dlv. 904. 

Beasoa for xnla 

The rule of the temporary emergen¬ 
cy relief administration that pay¬ 
ment of disability allowances made 
to injured employees should cease 
on death of employee was intended 
to carry out intent of the Temporary 
Emergency Relief Act to furnish re¬ 
lief work to those in need at the time. 
—^Robertson v. Schoellkopf, supra. 
Validity of rule 

Rule that allowance to an em¬ 
ployee for permanent partial disa- 
I bility should cease on employee's 
death was not in conflict with provi¬ 
sion of statute relating to descent 
and distribution.—Robertson v. 
Schoellkopf, supra. 

88. Mo.—^Akers v. Division of Wel¬ 
fare, State Dept, of Public Health 
and Welfare, App., 224 S.W.2d 860 
—^Brattin v. State Social Sec. Com¬ 
mission, App., 194 S.W.2d 636. 
Wash.—Straub v. Department of Pub¬ 
lic Welfare, 198 P.2d 817, 31 Wash. 
2d 707. 

Applicability of general appeals pro¬ 
visions 

The words ‘Sinless otherwise pro¬ 
vided by law," In provision in civil 
code fixing the procedure in all suits 
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and proceedings of a dvll nature ex¬ 
cept as '^otherwise provided by law,” 
are Intended to preserve special 
methods of procedure, such as are 
found in the Social Security Act, in¬ 
cluding the manner of taking ap¬ 
peals, and the provisions in civil 
code governing appeals do not apply 
to appeals under the Social Security 
Act,—Rosebraugh v. State Social 
Sec. Commission, Mo.App., 196 S.W. 
2d 27. 

89. Mo.—Morton v. State Social Se¬ 
curity Commission, App., 206 S.W. 
2d 272—^Brattin v. State Social Sec. 
Commission, App., 194 S.W.2d 536. 
SO. Mo.—^Morton v. State Social Se¬ 
curity Commission, App., 206 S.W. 
2d 272—^Brattin v. State Social Sec. 
Commission, App., 194 S.W,2d 636. 
Wash.—Straub v. Department of Pub¬ 
lic Welfare, 198 P.2d 817, 31 Wash. 
2d 707. 

91. Mo.—Morton v. State Social Se¬ 
curity Commission, App., 206 S.W. 
2d 272—Brattln v. State Social Sec. 
Commission, App., 194 S.W.2d 636. 

92. Mo.—Akers v. Division of Wel¬ 
fare, State Dept, of Public Health 
and Welfare, App., 224 S.W.2d 860 
—Morton v. State Social Security 
Commission, App., 206 S.W.2d 272— 
Rosebraugh v. State Social Sec. 
Commission, App., 196 S.W.2d 27— 
Brattin v. State Social Sec. Com¬ 
mission, App., 194 S.W.2d 636. 

93. Mo.—^Morton v. State Social Se- 
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judgment for that of the commission or depart¬ 
ment it is without power to make corrections 
and determine in the first instance any matter which 
is to be decided by the commission or department 
nor can it remand without finding that the appli¬ 
cant was not granted a fair hearing or that the 
decision was arbitrary and unreasonable.^® On 


dissatisfaction with the ruling of the lower court 
on appeal from a decision of the commission, the 
applicant may, under permissive statute, take an ap¬ 
peal to the appropriate appellate courton such 
an appeal, only errors of the trial court, if any, 
are properly before the appellate courL^® 


n. STATE OLD AGE ASSISTANCE 


§ 14. In General 

Authorities differ as to whether It is an obligation of 
the state, apart from constitutional or statutory provi- 
sions, to furnish aid or assistance to its needy aged. 

While it has been held that the granting of aid 
to its needy aged is a well recognized obligation 
of the state,®® and a governmental function tending 
to promote the public welfare,^ it has also been held 
that the state has no constitutional or common-law 
duty to provide old age assistance,® that the entire 
obligation that the state assumes toward aged per¬ 
sons is strictly statutory,® and that the state, through 
the legislature, can grant or withhold old age as¬ 
sistance at will.^ 

^'Assistance" and "pension" compared and dis¬ 
tinguished. The words ‘‘assistance” and “pension” 
as used in old age assistance acts or old age pension 
acts have been held to be synonymous,® both being 
identically defined as money pa 3 rments to aged per¬ 
sons in need or payments toward the funeral ex¬ 


penses of such persons,® although it has also been 
held that grants for old age assistance have none of 
the earmarks of a pension unless it is with respect 
to the periodical method of their pa>Tnent.'^ 

§ 15. Constitutional and Statutory Provisions 

Provisions of state constitutions or statutes providing 
for old age assistance must conform to the federal or 
state constitution, must be reasonably and liberally con¬ 
strued and administered, and must be construed In con¬ 
nection with the federal Social Security Act. Pensions 
or assistance may be abolished, reduced, or changed. 

Where old age assistance is provided for by a 
state constitutional amendment, such amendment 
must conform to the United States Constitution;® 
and state statutes relating to old age assistance or 
pensions must conform to the provisions of the 
state constitution,® and must be a valid exercise 
of the power of the state.1® The establishment of 
old age assistance has been held to rest on the 
permissive authority granted by the state constitu- 


curlty Commission, App., 205 S.W. 
2d 272—^Brattln v. State Social Sec. 
Commission, App., 194 S.W.2d 536. 

94. iMo.—^Morton v. State Social Se- 
cuTlty Commission, App., 205 S.W. 
2d 272—Brattln v. State Social Sec. 
Commission, App., 194 S.W.2d 536. 

95. Wash.—Straub v. Department of 
Public Welfare, 198 P.2d 817, 31 
Wash.2d 707. 

Amount necessary for support of 
applicant cannot be determined by 
court on appeal, but is a matter to 
be deteimined by the commission.— 
Brattln v. State Social Sec. Commis¬ 
sion, Mo.App., 194 S.W.2d 636. 

96. Mo.—^Morton v. State Social Se¬ 
curity Commission, App., 206 S.W. 
2d 272. 

97- Mo.—^Akers v. Division of Wel¬ 
fare, State Dept of Public Health 
and Welfare, App., 224 S.W.2d 860. 
General appeals procedure held In^ 
applicable 

Mo.—^Rosebrauffh v. State Social Sec. 
Commission, App., 196 S.W.2d 27. 

98. Mo.—-Akers v. Division of Wel¬ 
fare, State Dept of Public Health 
and Welfare, App., 224 S.W.2d 860. 

99. Cal.—Alameda County v. Jans¬ 


sen, 106 P.2d 11, 16 Cal.2d 276, 130 
AD.R. 1141. 

Idaho.—State ex rel. Nielson v. Lind- 
strom, 191 iP.2d 1009, 68 Idaho 226. 

1. Cal.—^Alameda County v. Jans¬ 
sen, 106 P.2d 11, 16 Cal.2d 276, 130 
AL.R. 1141. 

Idaho.—State ex rel. Nielson v. Lind- 
strom, 191 P.2d 1009, 68 Idaho 226. 

2. N.D.—Weber v. Weber, 42 N.W.2d 
67. 

3. N.D.—Weber v. Weber, supra. 

4. Mo.—^Hardy v. State Social Sec. 
Commission, App., 187 S.W.2d 620. 

5. Colo.—^Redmon v. Davis, 174 P.2d 
945, 116 Colo. 416. 

6. Colo.—^Redmon v. Davis, supra. 

7. N.M.—State ex rel. Huirhes v. 
Cleveland, 141 P.2d 192, 47 N.M. 
230. 

8. Colo.—^In re Interrogatories by 
the Oovemor Concerning Initiated 
Amendment No. 4, 65 P.2d 7, 99 
Colo. 591. 

Pourteenth Amendment held not vio¬ 
lated 

Colo.—^In re Interrogatories by the 
Governor Concerning Initiated 
Amendment No. 4, supra. 
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[9. Pa.—^Busser v. Snyder, 128 A. 80, 

' 282 Pa. 440, 37 AL.R. 1615. 

XTsiform state-vTide system 
The constitutional provision con¬ 
cerning duty of counties to provide 
for old age pensions limits power of 
legislature with respect to enactment 
of statutes for benefit of Inhabitants 
who by reason of age, Infirmity, or 
misfortune may have claims on aid 
of society, so that state may ren¬ 
der such aid only under general law 
which will provide a uniform state¬ 
wide system for such benefits.—State 
ex rel. Williams v. Cone, 196 So. 820, 
143 Fla. 452. 

Statute held invalid 
Pa.—^Busser v. Snyder, 128 A. 80, 282 
Pa. 440, 37 AL.R. 1616. 

48 aJ. p 432 note 54 [a]. 

10. N.H.—^In re Opinion of the Jus¬ 
tices, 164 A. 217, 85 N.H. 662. 

Statute held valid exercise of power 
Bill providing for assistance to 
persons over sixty-five years of age 
possessing not over two thousand 
dollars worth of property was held 
valid exercise of power to aid pau¬ 
pers.—^In re Opinion of the Justices, 
supra. 
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tion to lend or give state credit or to make donations 
in aid of the reasonable support of the poor.^i 

Purpose of legislation. The purpose of old age 
pension or assistance laws is to aid or to pension, 
to the extent therein provided,!^ aged persons, 
who come within its provisions,!^ and thus prevent 
or at least tend to prevent their need of support, 
care, and maintenance and it was not intended as 
a pauper law as theretofore known under the com¬ 
mon and statutory law, although it is in some respects 
akin to it.!® Xhe purpose of a constitutional amend¬ 
ment authorizing the state to participate financially 
in county aid to the aged and infirm and to super¬ 
vise the administration of such aid is to authorize 
the state to extend sudi aid and to supervise and 
control a state-wide system of financial aid.!^ 

Construction and operation. It is the duty of the 
courts to determine t^ effect of old age assistance 
statutes and amendments thereto,!® and to interpret 
and apply them in the manner intended by the 
legislature.!® The general rules governing the 
construction of statutes have been applied in the 
construction of old age assistance statutes.®® Thus, 
since sudi statutes are remedial legislation, and in 


view of their humane and beneficent purpose, they 
are and should be reasonably and liberally con¬ 
strued and administered;®! and, in the absence of 
ambiguity therein, the courts cannot write into the 
statute an exception which would restrict its opera¬ 
tion.®® However, an omission by the legislature 
from a statute, where the legislative intent, apparent 
from the entire enactment, seems clear, may be sup¬ 
plied by the courts.®® While old age assistance is 
an additional help to that provided by the poor laws, 
it has been held that the old age assistance statutes 
are not to be construed in the light of such laws;®^ 
but it has also been held that where various laws, 
including the old age assistance law, constitute a 
general system of administration of assistance to 
the needy, poor, and indigent, they should be con¬ 
strued in pari materia.®® 

Construction with federal Social Security Act, 
A state old age assistance statute is intended to be 
and should be construed in connection with the 
federal Social Security Act,®® which, as discussed 
infra § 23, provides for payments to states whose 
statutes conform to the federal requirements, since 
state old age assistance statutes are intended to co¬ 
operate and accord with the federal act,®'^ and are 


11. K.D.—Weber v. Weber, 42 K.W. 
2d 67. 

IS. Ohio.—State ex rel. Helpmeyer 
V. Shroyer, App., 72 N.£.2d 774, 
appeal dismissed 5 N.E.2d 167, 132 
Ohio St 101. 

13. Ohio.—^State ex ret Helpmeyer 
V. Shroyer, supra—Scobey v. Fair, 
46 HJEl2d 139, 70 Ohio App. 61. 

14. Ohio.—Scobey v. Fair, supra. 

15. Ohio.—State ex rel. Helpmeyer 
V. Shroyer, App., 72 H.E.2d 774, ap¬ 
peal dismissed 5 H,E.2d 167, 132 
Ohio St 101. 

Freveniloft of snffarlngr and want 
The old asre security law was pass¬ 
ed with intent of preventing: suffer¬ 
ing: and want on part of needy ag:ed, 
and to help furnish them necessi¬ 
ties of life.—Department of Social 
Welfare v. Wing:o, 176 P.2d 262, 77 
Cal.App.2d 316. 

16^ Ohio.—Scobey v. Fair, 45 N.E.2d 
139, 70 Ohio App. 61. 

Hot znesre act of dharity 
The statute is based on broad so¬ 
cial considerations, and is not Intend¬ 
ed to be a mere act of charity to¬ 
wards the elderly citizens of the 
state.—State ex rel. Beveridg:e v. 
McCaw, 12 Ohio Supp. 92. 

17. Kan,—State ex reL Hltchell v. 
Townsend, 171 P.2d 661, 161 

672. 

18, Mo.—Howlett Y. State Social Se¬ 
curity Commission, 146 S.W.2d 94, 
286 Mo.App. 231, certified to 149 
S.W.2d 806, 347 Mo. 784. 


19. Mo.—Chapman v. State Social 
Security Commission, 147 S.W.2d 
167, 235 Mo.App. 698. 

20. Iowa.—^Thomas v. State, 44 N.W. 
2d 410, 241 Iowa 1072. 

Minn.—Application of Gau, 41 N.W. 

2d 444, 230 Minn. 236. 

Pa.—^Department of Public Assist¬ 
ance Y. Zulick, Com.PL, 9 Sch.Heg. 
71. 

21. Iowa.—Iowa Employment Sec. 

Commission y. Marshall County, 49 
N.W.2d 829, 242 Iowa 1264. j 

Mass.—^Leigh v. Commissioner of! 
Public Health and Charities of 
Irawrence, 37 N.B.2d 1017, 310 

Mass. 343. 

Ohio.—State ex rel. Helpmeyer y. 
Shroyer. App., 72 N.B.2d 774, ap¬ 
peal dismissed 6 N.B.2d 167, 132 
Ohio St. 101. 

22. Cal.—^Lios Angreles County y. 
La Fuente, 129 P.2d 378, 20 Cal.2d 

870, certiorari denied La Fuente v. 
Los Ang:eles County, 63 S.Ct. 441, 
317 U.S. 698, 87 L.Ed. 658, rehear¬ 
ing: denied 63 S.Ct. 658, 318 U.S. 
798, 87 LuEd. 1162, 63 S.Ct 768, 318 
U.S. 800, 87 L.Bd. 1164, 63 S.Ct. 
861, 318 U.S. 802, 87 L.Ed. 1163, 
63 act 1026, 319 U.S. 779, 87 L.Bd. 
1724, and 63 S.Ct 1314, 819 U.S. 
783, 87 LEd. 1727. 

23. N.J.—Slocum Y. Erupy, 77 A.2d 

871, 11 N.J.Super. 81. 

24. Iowa.—Warren County y. Deca¬ 
tur County, 5 N.W.2d 847, 232 Iowa 
613. 


25 . Pa.—^In re Blum's Estate, 88 iPa. 
Dist & Co. 594, 64 Tork Leg.Rec. 
15. 

26. Ind.—Department of Public Wel¬ 
fare of Allen County v. Potthoff, 44 
N.E.2d 494, 220 Ind. 574. 

Wash.—Cerenzia y. Department of 
Social Security of Washing:ton, 138 
P.2d 868, 18 Wash.2d 230—Morgan 
Y. Department of Social Security, 
127 P.2d 686, 14 Wash.2d 156. 

27. Wash.—^Morgan y. Department 
of Social Security, supra. 

ProYlsloa disclosing intentloiL of 
statute 

The provision of Senior Citizens 
Grants Act that if any portion, sec¬ 
tion, or clause of the act shall be de¬ 
clared not to be in accordance with 
the provisions of the Federal Social 
Security Act, such adjudication shall 
not affect the remainder of the act, 
discloses intention that the Senior 
Citizens Grants Act shall accord with 
the federal act—Morgan v. Depart¬ 
ment of Social Security, supra. 
Ck>opexatlYe effort for oonunon pur¬ 
pose 

The state statutes providing for 
old age assistance benefits, together 
with the federal statute providing for 
aid to the states, embody a coopera¬ 
tive legislative effort by state and 
national g^>vernments for carrying 
out a public purpose common to both, 
which neither could fully achieve 
without the cooperation of the other. 
—City of Worcester v. Quinn, 23 N. 
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to a great extent dependent on it;28 and together 
the state and federal acts constitute what is known 
as ''grant-in-aid legislation,”29 under which the cost 
of old age assistance is borne.80 

§ 16. Nature of Right to Receive Assistance 

While old age assistance benefits are not a matter 
of right, but are gratuities and dependent on statute, per- 
sons eligible under a statute have enforceable rights to 
assistance thereunder; but they do not acquire a vested 
right to continuance of benefits, which are subject to a 
change In, or repeal of, the statute. 

Old age assistance benefits are not payments to 
w'hich a citizen is entitled as a right,8i but are 
gratuities g^ven by the state to the needy;82 and, 
since the right to old age assistance is purely stat¬ 
utory and nonexistent at common law, 83 the claim 
of any person under the statutes is subject to the 
limitations which the legislature creating the right 
has placed thereon, whether in matters of substance, 
procedure, or remedy.®^ However, persons who 
meet the eligibility requirements of the statute have 
enforceable rights to receive the grants provided 
for by the statute pursuant to reasonable and legally 
authorized rules and regulations, fairly adminis¬ 
tered, and without undue discrimination or prefer- 


cnces.85 Moreover, under a statute providing for 
the payment of benefits by the county, it has been 
held to be the mandatory duty of the county to 
furnish assistance according to the statutory plan,86 
so that the obligation to pay becomes a debt due 
from the county to the applicant as of the date the 
applicant was first entitled to receive aid.®^ 

Right to continuance of assistance. The recipient 
of aid does not acquire a vested right to the con¬ 
tinuance of such assistance,but at all times re¬ 
ceives such aid subject to a change in, or repeal of, 
the act;89 and under an express provision that the 
assistance granted by the act is to be subject to any 
amending or repealing act, an applicant -who has 
complied with the statutory requirements does not 
have a vested right, but merely a qualified right, 
contingent on the continued existence of the law 
which gave it original substance.^® The legislature 
has the power to abolish or reduce or change old 
age pensions or assistance,provided it does so 
properly, by amending or repealing the statute 
but it has been held that this effect cannot be ac¬ 
complished by the mere fixing of a maximum 
amount for pensions in the general appropriation 
bill.43 


B.2d 468, 804 Mass. 276, 125 A.L.B. 
707. 

28. Wash.—Cerenzla v. Department 
of Social Sea of Washlngrton, 138 
P.2d 868, 18 Wash.2d 230. 

29. Ind.—^Department of Public Wel¬ 
fare of Allen County v. Potthoff, 

44 !N'.E.2d 494, 220 Ind. 574. 

30. Ind.—^Department of iPublic Wel¬ 
fare of Allen County v. Potthoff, 
supra. 

81. Mo.—^Howlett v. Social Security 
Commission, 149 S.W.2d 806, 347 
Mo. 784—C!ampbell v. State Social 
Sea Commission, 191 S.W.2d 1015, 
239 Mo.App. 380—^Hardy v. State 
Social Sec. Commission, App., 187 
S.W.2d 620. 

32. Mich.—In re Davis* Estate, 48 N. 

W.2d 151, 830 Mich. 647. 

Mo.—^Howlett V. Social Security Com¬ 
mission. 149 S.W.2d 806, 347 Mo. 
784—Campbell v. State Social Sea 
Commission, 191 S.W.2d 1016, 239 
Mo.App. 880—^Hardy v. State Social 
Sea Commission, App., 187 S.W.2d 
520—Gaeckler v. State Social Se¬ 
curity Commission, 156 S.W.2d 544, 
236 Mo.App. 641. 

Ohio.—Potts V. Adams, 90 N.E.2d 708, 
86 Ohio App. 811—Scobey v. Fair, 

45 139, 70 Ohio App. 51. 
Volnntaxy honn.'^ 

The old age assistance program, 
since it dpes not InvQlve contribu¬ 
tions tjCK. specific funds by actual or 
prQSpect)[ve beneficl^es, provides 
x'nly , a j yoli^taa^ ^“^unty.—Senior 


Citizens League v. Department of 
Social Sea of Wash., 228 P.2d 478, 38 
Wash.2d 142. 

33. Mo.—^Hardy v. State Social Sea 
Commission, App., 187 S.W.2d 520— 
Smith V. State Social Security 
Commission, App.. 153 S.W.2d 741 
—Chapman v. State Social Security 
Commission, 147 S.W.2d 157, 235 
Mo.App. 698. 

34. Mo.—Smith v. State Social Se¬ 
curity Commission, App., 153 S. 
W.2d 741—Chapman v. State So¬ 
cial Security Commission, 147 S.W. 
2d 157, 235 Mo.App. 698. 

35. Wash.—Senior Citizens League 
V. Department of Social Sea of 
Wash., 228 P.2d 478, 88 Wash.2d 
142. 

36. Cal.—^Board of Social Welfare 
V. Los Angeles County, 162 P.2d 
630, 27 Cal.2d 81. 

37. Cal.—Board of Social Welfare 
V. Los Angeles County, supra. 

38. Cal.—Los Angeles County v. 
Jessup. 78 P.2d 1131, 11 Cal.2d 273 
—^Kelley v. State Board of Social 
Welfare, 186 P.2d 429, 82 CaLApp. 
2d 627. 

Wash.—Senior Citizens League v. De¬ 
partment of Social Sea of Wash., 
228 P.2d 478, 88 Wash.2d 142. 
^Vested right” 

With respect tq Isque whether ap- 
plicaj^ts for old age assistance under 
old age assistance law had vested 
right in and to payments alleged to 
have be 9 ome due under the existing 

41 


law, the tenn “vested right** connotes 
an immediate fixed right of present 
or future enjoyment—Adams v. 
Ernst 95 P.2d 799, 1 Wash.2d 254. 

39. Cal.—^Los Angeles County v. 
Jessup, 78 P.2d 1131, 11 Cal.2d 273. 

Mich.—^In re Davis* Estate, 48 N.W. 

2d 151. 380 Mich. 647. 

Wash.—Adams v. Ernst 95 P.2d 799, 
1 Was>h.2d 254. 

Volimtary bounty 

Since the program provides only 
a voluntary bounty, it may be dis¬ 
continued at any time.—Senior Citi¬ 
zens League v. Department of Social 
Sec. of Wash., 228 P.2d 478, 88 Wash. 
2d 142. 

40. Wash.—^Adams v. Ernst 96 P.2d 
799, 1 Wash.2d 254. 

41. Ariz.—Carr v. Frohmiller, 56 P. 
2d 644, 47 Ariz. 430. 

42. Ariz.—Carr v. Frohmiller, supra. 

43. Ariz.—Carr v. BYohmlller, supra. 
Appropriation biU held ineffective 

Appropriation of fixed sum for pen¬ 
sions for particular fiscal year in 
General Appropriations Act did not 
repeal, suspend, or supersede any of 
provisions of Old Age (Pension Act; 
and state auditor would be required 
to audit claim for burial expenses of 
deceased old age pensioner and to 
draw warrant on treasury therefor 
out of unexpended funds appropriat¬ 
ed by Old Age Pension Act notwith¬ 
standing appropriation for pensions 
in General* Appropriations Act was 
exhausted, since appropriation in 
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Right as inalienable. The right to the aid is 
strictly personal and absolutely inalienable;^^ but 
the payments made under an old age assistance act 
become the property of the applicant when and as 
he receives them,^^ and the proceeds of the aid, 
when paid, whether in the form of money or other 
store of value, or the right to receive which has be¬ 
come vested and final, may be alienated.^^ 

§17. Persons Eligible for Assistance 

In order to be eligible for assistance an applicant 
must meet prescribed conditions, such as those relating 
to age and residence. The legislature may prescribe con¬ 
ditions, provided the principle of classification Is reason¬ 
able; and the courts and administrative agencies will be 
bound thereby. Responsibility for assistance as between 
counties or municipalities depends on the applicant’s 
residence. 

In order to be eligible for old age assistance, an 
applicant must meet the qualifications or conditions 
of eligibility of the statutes providing for such as¬ 
sistance,^"^ or, stated in another way, an application 
for assistance must be tested under all of the dis¬ 
qualification clauses of the statute,^8 which clauses 
are all of equal weight and if the claimant is 
disqualified under any one of such clauses, he is 
not entitled to assistance.®^ Thus, under statutes 
so providing, the applicant must have attained the 


required age,®^ must have the requisite residence, 
as discussed below, and must be in need, as con¬ 
sidered infra § 18. 

Elected officials as excluded. Under a provision 
of an old age and survivor^s insurance act to that 
effect, officials of the state, city, town, and county 
elected by the vote of the people are excluded from 
the benefits of the act.®2 

Imposition of qualifications or conditions. The 
state has the right to determine the conditions under 
which it will furnish financial aid to its aged needy 
citizens;®3 and the legislature, since it may grant 
or withhold old age assistance at will, as discussed 
supra § 14, may grant it with such reservations and 
on such conditions as it deems proper.®^ As long 
as the principle of classification is a reasonable one, 
the legislature may deny the benefits to one class 
while granting them to another and suich classi¬ 
fication, if reasonable, is binding on the administra¬ 
tive agencies administering the statute and on the 
courts,®® the question of its wisdom or justice being 
for the legislature and not for the courts.®*^ 

Time as of which eligibility is to be determined. 
In determining the eligibility of an applicant for 
assistance, the courts and the commission must ac¬ 
cept the situation as it presents itself on the date of 


GteneraJ Appropriation Act did not re¬ 
peal appropriation provisions of Old 
Age Pension Act and did not author¬ 
ize tax commission to adopt different 
formula In making annual levy for 
pensions.—Carr v. Frohmlller, supra. 

44. Cal.—Board of Social Welfare 
V. Lfos Angeles County, 162 P.2d 
630. 27 Cal.2d 61. 

45. Mich.—^In re Davis' Estate, 48 
N.W.2d 161, 330 Mich. 647. 

46. Cal.—^Board of Social Welfare v. 
liOs Angeles County, 162 P.2d 630, 
27 Cal.2d 81. 

47. Iowa.—Warren County v. Deca¬ 
tur County, 5 N‘.W.2d 847, 232 Iowa 
613. 

Wash.—Conant v. State, 84 (P.2d 378, 
197 Wash. 21. 

48. Mo.—^Parks v. State Social Se¬ 
curity Commission, 160 S.W.2d 823, 
236 MoAlPP. 1054. 

49. Mo. —^Parks v. State Social Se¬ 
curity Commission, supra. 

50. Mo.—^P arks v. State Social Se¬ 
curity Commission, supra. 

51. Iowa.—Warren County v. Deca¬ 
tur County, 5 N.W.2d 847, 232 Iowa 
613. 

N.T.—SUverberg v. Manzo, 83 N.T.S. 

2d 381, 193 Mlsc. 62. 

Ohio.—State ex rel. Helpmeyer v. 
Shroyer, 5 Ohio Supp. 352, reversed 
on other grounds, App., 72 N'.E.2d 


774, appeal dismissed 5 N‘.R2d 167, 
132 Ohio St. 101. 

Wash.—Conant v. State, 84 P.2d 378, 
197 Wash. 21. 

52. Iowa.—^lowa Employment Sec. 
Commission v. Marshall County, 49 
N.W.2d 829, 242 Iowa 1254. 

Performance of additional duties 
Municipal judge elected to office 
by people and thereafter designat¬ 
ed by district judges to perform du¬ 
ties of juvenile judge of county, for 
which municipal judge received in¬ 
crease in salary, was excluded from 
benefits of Old Age and Survivor's 
Insurance Act.—Iowa Employment 
Sec. Commission v. Marshall County, 
supra. 

53. Ohio.—Division of Aid for Aged 
V. Breskvar, App., 99 E’.E.2d 802, 
affirmed 97 N.E.2d 28, 155 Ohio St 
16. 

54. Mo.—Hardy v. State Social Sec. 
Commission, App., 187 S.W.2d 620. 

55. Mo.—Hewlett v. Social Security 
Commission, 149 S.W.2d 806, 347 
Mo. 784—Campbell v. State Social 
Sec. Commission, 191 S.W.2d 1015, 
239 Mo.App. 380. 

Glassiflcation held zeaeonahle 
Ariz.—^Maricopa County v. Douglas, 
208 P.2d 646. 69 Ariz. 85. 

Mo.—Hardy v. State Social Sec. Com¬ 
mission. App., 187 aW.2d 620. 
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66. Mo.—^ECardy v. State Social Sec. 
Commission, supra. 

ante statntozy standard of ellglhil- 
ity for old age assistance cannot be 
altered either by state social securi¬ 
ty commission or by court—Oliver v. 
State Social Sec. Commission, App., 
184 S.W.2d 774. 

67. Mo.—Buettner v. State Social 
Security Commission, 144 S.W.2d 
864, 235 Mo.App. 653. 

N.T.—Application of Van Marter, 83 
N’.Y.S.2d 677, 263 App.Div. 498, af¬ 
firmed 43 N.B.2d 361, 288 N.T. 729. 
Argument one for legislature 
Any argument concerning unwis¬ 
dom or injustice resulting from en¬ 
actment of amendment to Social Se¬ 
curity Act providing that benefits 
shall not be payable to any person 
who has earning capacity, income, or 
resource, whether such Income or 
resource is received from some other 
person or persons, gifts or otherwise, 
sufficient to meet his needs for a 
reasonable subsistence compatible 
with decency and health, ^^ould be 
addressed to the legislature and the 
people rather than to the courts.— 
Howlett V. Social Security Commis¬ 
sion, 149 S.W.2d 806, 347 Mo. 784— 
Campbell v. State Social Sec. Com¬ 
mission, 191 aW.2d 1016, 239 Mo.App. 
380—^Hardy v. State Social Sec. Com¬ 
mission, App., 187 S.W.2d 520—Parks 
V. State Social Security Commission, 
160 S.W.2d 823, 236 MoJLpp. 1064. 
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Right as inalienable. The right to the aid is 
strictly personal and absolutely inalienable;^^ but 
the payments made under an old age assistance act 
become the property of the applicant when and as 
he receives them,^^ and the proceeds of the aid, 
when paid, whether in the form of money or other 
store of value, or the right to receive which has be¬ 
come vested and final, may be alienated.^® 

§ 17. Persons Eligible for Assistance 

In order to be eligible for assistance an applicant 
must meet prescribed conditions, such as those relating 
to age and residence. The legislature may prescribe con¬ 
ditions, provided the principle of classification Is reason¬ 
able; and the courts and administrative agencies will be 
bound thereby. Responsibility for assistance as between 
counties or municipalities depends on the applicant's 
residence. 

In order to be eligible for old age assistance, an 
applicant must meet the qualifications or conditions 
of eligibility of the statutes providing for such as¬ 
sistance,or, stated in another way, an application 
for assistance must be tested under all of the dis¬ 
qualification clauses of the statute,^8 which clauses 
are all of equal weight;^® and if the claimant is 
disqualified under any one of such clauses, he is 
not entitled to assistance.50 Thus, under statutes 
so providing, the applicant must have attained the 


required age,8i must have the requisite residence, 
as discussed below, and must be in need, as con¬ 
sidered infra § 18. 

Elected officials as excluded. Under a provision 
of an old age and survivor^s insurance act to that 
effect, officials of the state, city, town, and county 
elected by the vote of the people are excluded from 
the benefits of the act.52 

Imposition of qualifications or conditions. The 
state has the right to determine the conditions under 
which it will furnish financial aid to its aged needy 
citizens ;53 and the legislature, since it may grant 
or withhold old age assistance at will, as discussed 
supra § 14, may grant it with such reservations and 
on such conditions as it deems proper.®^ As long 
as the principle of classification is a reasonable one, 
the legislature may deny the benefits to one class 
while gp-anting them to another and such classi¬ 
fication, if reasonable, is binding on the administra¬ 
tive agencies administering the statute and on the 
courts,56 the question of its wisdom or justice being 
for the legislature and not for the courts.57 

Time as of which eligibility is to be determined. 
In determining the eligibility of an applicant for 
assistance, the courts and the commission must ac¬ 
cept the situation as it presents itself on the date of 


General Appropriation Act did not re¬ 
peal appropriation provisions of Old 
A^e Pension Act and did not author¬ 
ize commission to adopt dUferent 
formula in maklngr annual levy for 
pensions.—Carr v. Prohmiller, supra. 
44. Cal.—Board of Social Welfare 
v. LfOS Angeles County, 162 P.2d 
630, 27 Cal.2d 81. 

45- Mich.—In re Davis' Estate, 48 
N.W.2d 151, 330 Mich. 647. 

46- Cal.—^Board of Social Welfare v. 
liOS Angeles County, 162 P.2d 630, 
27 Cal.2d 81. 

47- Iowa.—Warren County v. Deca¬ 
tur County, 6 N.W.2d 847, 232 Iowa 
613. 

Wash.—Conant v. State, 84 P.2d 878, 
197 Wash. 21. 

48. Mo.—Parks v. State Social Se¬ 
curity Commission, 160 S.W.2d 828, 
286 MoA.pp. 1064. 

49. Mo.—Parks v. State Social Se¬ 
curity Commission, supra. 

50. Mo.—^Parks v. State Social Se¬ 
curity Commission, supra. 

51. Iowa.—Warren County v. Deca¬ 
tur County, 6 N.W.2d 847, 232 Iowa 
618. 

N.T.—SUverberg v. Manzo, 88 N.T.S. 

2d 881, 193 Mlsc. 62. 

Ohio.—State ex reL Helpmeyer v. 
Shroyer, 6 Ohio Supp. 852, reversed 
on other grounds, App., 72 N.E.2d 


774, appeal dismissed 5 N.E.2d 167, 
132 Ohio St 101. 

Wash.—Conant v. State, 84 P.2d 878, 
197 Wash. 21. 

52. Iowa.—^lowa Employment Sec. 
Commission v. Marshall County, 49 
N.W.2d 829, 242 Iowa 1264. 

Ferformaaoe of additional duties 
Municipal judge elected to office 
by people and thereafter deslgrnat- 
ed by district judges to perform du¬ 
ties of juvenile judge of county, for 
which municipal judge received in¬ 
crease in salary, was excluded from 
benefits of Old Age and Survivor's 
Insurance Act—Iowa Emplo 3 n 2 ient 
Sec. Commission v« Marshall County, 
supra. 

53. Ohio.—Division of Aid for Aged 
V. Breskvar, App., 99 N.E.2d 802, 
affirmed 97 K.E.2d 28, 155 Ohio St 
15. 

54. Mo.—Hardy v. State Social Sec. 
Commission, App., 187 S.W.2d 520. 

55. Mo.—^Howlett v. Social Security 
Commission, 149 S.W.2d 806, 847 
Mo. 784—Campbell v. State Social 
Sec. Commission, 191 S.W.2d 1015, 
289 Mo.App. 380. 

Classifloation held reasonable 
Arlz.—Maricopa County v. Douglas, 
208 P.2d 646, 69 Ariz. 85. 

Mo.—Hardy v. State Social Sec. Com¬ 
mission, App., 187 S.W.2d 520. 
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56. Mo .—Haxdy v. State Social Sea 
Commission, supra. 

The statutory standard of eligibil¬ 
ity for old age assistance cannot be 
altered either by state social securi¬ 
ty commission or by court—Oliver v. 
State Social Sea Conunlsslon, App., 
184 S.W.2d 774. 

67. Mo.—^Buettner v. State Social 
Security Commission, 144 S.W.2d 
864, 235 Mo.App. 553. 

N.Y.—Application of Van Marter, S3 
N.T.S.2d 677. 263 App.Div. 498, af¬ 
firmed 43 N.B.Sd 361. 288 N.Y. 729. 
Argument one for legislature 
Any argument concerning unwis¬ 
dom or injustice resulting from en¬ 
actment of amendment to Social Se¬ 
curity Act providing that benefits 
shall not be payable to any person 
who h^ earning capacity, Income, or 
resource, whether such Income or 
resource is received from some other 
person or persons, gifts or otherwise, 
sufficient to meet his needs for a 
reasonable subsistence compatible 
with decency and health, ^ould be 
addressed to the legislature and the 
people rather than to the courts.— 
Hewlett V. Social Security Commis¬ 
sion, 149 S.W.2d 806, 347 Mo. 784— 
Campbell v. State Social Sea Com¬ 
mission, 191 S.W.2d 1015, 239 MoAlPP. 
880—Hardy v. State Soda! Sea Com¬ 
mission, App., 187 S.W.2d 520—Parks 
V. State Social Security Commission, 
160 S.W.2d 828, 286 Mb.App. 1054. 
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has been held that a statute which purports to bene¬ 
fit private persons who are not in need would be 
unconstitutional.'^^ However, the statute does not 
require one to be destitute before he can become 
eligible for old age assistance and the right to 
receive old age benefits is not conditioned on the 
destitution and pauperism required for indigent re¬ 
lief gcnerally.*^^ 

Under a statute so providing, the word "resourc¬ 
es" has been held to mean any property, subject to 
specified exceptions, which the applicant owns legal¬ 
ly or beneficialiy.^^ The term “income,” as used in 
a provision granting assistance to those not having 
sufficient income or other resources, includes all 
sources of livelihood.^* The mere fact that the form 
of property is changed from real property to cash 
does not of itself preclude the grant of assistance 
but a pension or assistance may properly be denied 
where the applicant has sufficient assets, readily con¬ 


vertible into cash,7* to enable him to do that which 
the pension would enable him to do,*^* Statutory 
provisions relating to the recovery of assistance paid 
to needy aged persons from the estates of sucli 
persons, discussed infra §§ 28-33, have nothing to 
do with the determination of the eligibility of any 
applicant for assistance,so that whether an ap¬ 
plicant will or will not leave an estate when he dies 
makes no difference in the determination of his 
eligibility.*! 

Income or property exceeding specified amotmt. 
Under some statutes a person is ineligible for old 
age assistance in so far as he possesses property or 
income in excess of a certain specified amount,*- 
or, if applicant together with the applicant’s spouse, 
if they are living together, possess an interest in 
property having a value in excess of a specified 
amount** Moreover, the continuing eligibility of 
a pension recipient depends on an absence of assets 


72. Wash.—^Morgran v. Department 
of Social Security, 127 P.2d 6S6, 14 
Wash.2d 166. 

A statute mafclng affe only test of 
eligibility to relief would be void as 
In violation of the constitutional pro¬ 
hibition against taxation for private 
purposes.—^In re Opinion of the Jus¬ 
tices, 154 A. 217, 85 N.H. 662. 
Statute held valid 

The Senior Citizens Grants Act 
does not provide for benefit to any 
person who is not in need and is not 
unconstitutional on theory that it 
purports to benefit private individ¬ 
uals who are not in need.—^Morgan 
V. Department of Social Security, 
127 P.2d 686, 14 Wash.2d 156. 

73. Mass.—^Leigh v. Commissioner 

of Public Health and Charities of 
Lawrence, 87 N.E.2d 1017, 810 

Mass. 848. 

Ohio.—State ex rel. Helpmeyer v. 
Shroyer, App., 72 N.E.2d 774, ap¬ 
peal dismissed 5 N.K2d 167, 132 
Ohio St. 101. 

Refusal of relief held not JnstULed 
The mere fact that applicant for 
old age aid has managed to ward off 
starvation pending receipt of pay¬ 
ments to which he was previously 
entitled does not Justify refusal of 
county to make such payments.— 
Board of Social Welfare v. Los An¬ 
geles County, 162 P.2d 630, 27 CaL 
2d 8L 

74. Cal.—^Los Angeles Cototy v. La 
Fuente, 129 P.2d 878, 20 Chl.2d 870, 
certiorari denied La Fuente v. Los 
Angeles County, 68 S.Ct 441, 817 
U.S. 698, 87 L.Ed. 668, rehearing 
denied 68 S.Ct 668, 818 U.S. 798, 87 
L.Ed. 1162, 68 S.Ct 768, 818 U.S. 
800, 87 L.Ed. 1164, 63 S.Ct. 851, 818 
U.S. 802, 87 L.Ed. 1166, 63 S.Ct 
1026, 819 U.S. 779, 87 L.Ed. 1724, 


I and 63 S.Ct 1814, 819 U.S. 788, 87 
! L.Bd. 1727. 

75. Wash.—Hall v. Malstrom, 189 P. 
2d 471, 29 Wash.2d 746. 

Fartteular items held ‘fresonroes" 

(1) The enjoyment of free fuel, 
light and water was properly classi¬ 
fied as resources, as was ownership 
of a home or an existing right to 
free living quarters.—Morgan v. De¬ 
partment of Social Security, 127 P.2d 
686, 14 Wash.2d 166. 

(2) Where applicant for a senior 
citizen grant gave money to friends 
to use to pay applicant's funeral ex¬ 
penses, if the money in hands of 
friends constituted a trust the trust 
was revocable, so that the money 
constituted a “resource” within the 
statute.—Hall v. Malstrom, 189 P.2d 
471, 29 Wash.2d 746. 

(3) Where applicant for senior cit¬ 
izen grant owned legal title to real¬ 
ty, subject to contract of sale, and 
applicant's interest in the realty had 
cash value which was available to 
applicant. Department of Social Se¬ 
curity correctly classified contract as 
a “resource’* available to applicant in 
excess of resource permitted by stat¬ 
ute and properly denied the applica¬ 
tion.—Cerenzia v. Department of So¬ 
cial Security of Washington, 188 P. 
2d 868, 18 Wash.2d 280. 

76. N’.D.—State ex rel. Eckroth v. 
Borge, 283 N.W. 621, 69 N.D. 1. 

77. Ohio.—State ex rel. Helpmeyer 
V. Shroyer, 5 Ohio Supp. 852, re¬ 
versed on other grounds, App., 72 
E'.E.2d 774, appeal dismissed 5 17. 
E.2d 167, 132 Ohio St lOL 

No proof of fraud 
A change in form of assets, or 
even a disposition of them, does not 
create a prima fade case of fraud 
which will bar allowance of old age, 
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pension, since the facts, conditions, 
and circumstances of each case are 
determinative of fraud.—State ex rel. 
Helpmeyer v. Shroyer, supra. 

78. Ohio.—State ex rel. Helpmeyer 
V. Shroyer, App., 72 N.E.2d 774. ap¬ 
peal dismissed 6 N.E.2d 167, 132 
Ohio St 101. 

79. Ohio.—State ex rel. Helpmeyer 
V. Shroyer, App., 72 17.E.2d 774. 
appeal dismissed 6 17.E.2d 167. 132 
Ohio St lOL 

80. Idaho.—State ex rel. Nielson v 
Lindstrom, 191 P.2d 1009, 68 Ida¬ 
ho 226. 

81. Idaho.—State ex reL Nielson v. 
Lindstrom, supra. 

82. Cal.—^Department of Social Wel¬ 
fare V. Wingo, 176 P.2d 2G2, 77 Cal. 
App.2d 816. 

‘Walue” of property 

(1) The value of the personal 
property of a recipient of aid should 
be the amount of money that could 
be obtained for it “value” being what 
the thing will bring today in exploi¬ 
tation or exchange under some pres¬ 
ently possible conditions.—^Depart¬ 
ment of Sodal Welfare v. Wingo, su¬ 
pra. 

(2) The value of real property for 
the purpose of this statute is the as¬ 
sessed value.—^Bila v. Young, 129 P. 
2d 864, 20 Cal.2d 865. 

83. Mo.—^Akers v. Division of Wel¬ 
fare, State Dept of OPublic Health 
and Welfare, App., 224 S.W.2d 850. 

'Walue” as market value 

(1) Under public assistance stat¬ 
ute providing that no benefits shall 
be payable to any person who is 
married and actually living with 
husband or wife, if the “value” of his 
or her property or the “value” of his 
or her interest in property together 
with that of such husband or wife 
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the hearing before the commission,58 or on the date 
of the application,58 and they cannot anticipate fur¬ 
ther contingencies which may or may not arise.®® 

Residence; responsibility as between municipali¬ 
ties, Under statutes so providing, the applicant in 
order to be eligible for old age assistance must have 
a residence or domicile in the state®! for the pre¬ 
scribed period.®^ As between different counties, it 
has been held that the county in which an applicant 
has a legal settlement is responsible for old age as¬ 
sistance to him.®® Such a legal settlement is ac¬ 
quired by continuous residence in the county for a 
specified period,®4 and the word residence as used 
in the statute has the elements of both residence and 
domicile.®® Accordingly, the statute does not neces¬ 
sarily require actual uninterrupted physical presence 
in the county for the prescribed period;®® but 
whether absence from the county during the period 
effects a change of domicile depends largely on one's 
intention.®^ Under a provision to that effect, the 
county originally granting old age assistance must 


continue to pay it regardless of a change of resi¬ 
dence within the state by a recipient;®® and an 
unauthorized revocation by the original county does 
not start a period toward a new settlement running 
against the county where the new settlement is 
located.®® Under a statute providing for the pay¬ 
ment of aid by the town within which the aged 
person has fallen into distress, a town is under no 
obligation to furnish assistance to one having no 
settlement therein after he has volimtarily taken uo 
residence in another town.^® 

§ 18. -Need; Property or Resources 

An applicant, In order to be eligible to receive old age 
assistance, must be In need. He must not have property 
or Income In excess of prescribed amounts, or must not 
have earning capacity. Income, or resources sufficient for 
a reasonable subsistence; nor must he have made a 
voluntary transfer of property fop the purpose of qualify¬ 
ing for assistance. 

As a general rule under the state statutes, an ap¬ 
plicant, in order to be eligible to receive old age 
assistance, must be needy or in need.*^! In fact, it 


58. Mo.—^Edwards v. State Social 
Sec. Commission. ADP., 187 S.W.2d 
354—Smith, v. State Social Security 
Commission. App.. 153 S.W.2d 741. 

69. Mo.—Nichols V. State Social Se¬ 
curity Commission of Missouri. 
App.. 156 S.'W.Zd 760, transferred, 
see 164 S.W.2d 278, 349 Mo. 1148. 

60. Mo.—^Edwards v. State Social 
Sec. Commission, App., 187 S.W.2d 
354—Smith v. State Social Secur¬ 
ity Commission. App.. 153 S.W.2d 
741. 

Anticipated Increase in Income 

In enactingr Social Security Act, 
legislature did not contemplate that 
social security commission would an¬ 
ticipate an Increase in Income in an 
effort to defeat a legltmate claim for 
old age assistance.—-Hosobraugh v. 
State Social Sec. Commission. App.. 
196 S.W.2d 27. 

61. Iowa.—'Warren County v. Deca¬ 
tur County, 5 N.W.2d 847, 232 Iowa 
613. 

62. Wash.—Conant v. State. 84 P.2d 
378, 197 Wash. 21. 

63. Minn.—In re Quale, T N.W.2d 
153, 213 Minn. 421. 

64. Minn.—^In re Quale, supra. 
Time In hospital, Jail, or other In¬ 
stitution 

The time during which a person 
has been an inmate of a hospital, 
poorhouse. Jail, prison or other pub¬ 
lic institution is excluded in dete!i> 
mining the time of residence under 
the statute; and an applicant for old 
age assistance who had been sent by 
county to state hospital for treat¬ 
ment. and had thereafter been main¬ 
tained by county in rest home near 
hospital In order that he might be 


available for continued treatment, 
was an “Inmate of a hospital** during 
stay in rest home, and therefor re¬ 
tained residence, for old age assist¬ 
ance purposes, in county from which 
he had been sent.—^In re Seidel, 283 
N.W. 742, 204 Minn. 357. 

65. Minn.—^In re Quale, 7 N.W.2d 
153, 213 Minn. 421. 

Physical presence plus intent 
The word **resided,** as used in 
statute providing that every person 
who had **reslded** one year continu¬ 
ously in any county should have a 
legal settlement therein for old age 
assistance purposes, means physical 
presence in county coupled with an 
intent to make a home there.—^In re 
Seidel, 283 N.W. 742. 204 Minn. 367. 

66. Minn.—^In re Quale, 7 N.W. 2d 
153, 213 Minn. 421. 

67. Minn.—^In re Quale, supra. 
motors m determining intention 

In determining the intention of a 
person in absenting himself from the 
county, purpose, duration, and fre¬ 
quency of absence must be consider^ 
ed.—^In re Quale, supra. 

Evidence held to establish change of 
domicile 

Minn.—^In re Quale, supra. 

68. Minn.—Application of Howe, 1 
N.W.2d 396, 211 Minn. 427. 

69. Minn.—Application of Howe, su¬ 
pra. 

70. Mass.—-Bureau of Old Age As¬ 
sistance of Natick V. Coxnmlsslon- 
er of Public Welfare, 93 N.E.2d 
267, 326 Masa 137. 

71. Mo.—'Kelley v. State Social Se¬ 
curity Commission, 161 S.W.2d 
661, 236 Mo.App. 1058. 
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Ohio.—State ex rel. Helpmeyer v. 
Shroyer, 5 Ohio Supp. 352, reversed 
on other grounds, App., 72 N.E.2d 
774, appeal dismissed 5 N.E.2d 167, 
132 Ohio St. 101. 

Pa.—^In re Waits* Estate, 7 A.2d 329, 
336 Pa. 161, followed in In re 
Clark*s Estate, 7 A.2d 332, 338 Pa. 
158. 

S.D.—'Wood v. Waggoner, 293 N.W. 
188, 67 S.D 365. 

Wash.—Cerenzia v. Department of 
■Social 'Security of Washington, 138 
P.2d 868, 18 Wash.2d 230—Conant 
V. State, 84 P.2d 378, 197 Wash. 21. 
**2reed” and *^eedy” defined 
The word “need” as used in stat¬ 
ute requiring denial of old age as¬ 
sistance if the applicant is not found 
to be in **need'* means a condition 
requiring supply or relief, urgent exi¬ 
gency, want of means of subsistence, 
poverty, indigence, and destltutlour 
and *‘needy** means distressed by 
want of means of living, or poverty- 
stricken or indigent, necessitous, very 
poor.—-Nichols v. State Social Securi¬ 
ty Commission of Missouri, 164 S.W. 
2d 278, 349 Mo. 1148. 

Age alone held ln8iiSloien.t 
N.H—^In re Opinion of the Justicesr 
164 A. 217, 85 N.H 662. 

N.T.—Silverberg v. Manzo, 83 N.T. 

S.2d 381, 193 Misc. 62. 

N.D.—State ex rel. Eckroth v. Borge, 
283 N.W. 621, 69 N.D. 1. 

Fact that applicant lived good life 
to requisite age does not entitle him 
to old age assistance as a reward, 
but the assistance is given as char¬ 
ity to satisfy a human need regard¬ 
less of the kind of life the pension¬ 
er has lived.—Wilkie v. 0*Connor, 
25 N.T.S.2d 617, 261 App.Div. 373. 
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in excess of the maximum values fixed by the stat¬ 
ute,so that a pensioner who acquires, by any 
means, a sum in excess of such amount as deter¬ 
mines his need for a pension, becomes immediately 
ineligible for benefits until the excess is expended in 
self-support.85 However, an applicant may be eligi¬ 
ble for assistance even though he owns property or 
receives income, provided such property and income 
are below the limits stated in the statute.®® 

Sufficiency for reasonable subsistence. An appli¬ 
cant, under a statute so providing, will be denied 
assistance if he has earning capacity, income, or 
resources, whether such income or resources are 
received from, some other person or persons, gifts 
or otherwise, sufficient to meet his needs for a 
reasonable subsistence compatible with decency and 


health and such provision has been held not 
subject to attack on the ground that the distinction 
made thereby is an unreasonable one.®® Thus, not¬ 
withstanding an applicant does not have cash or 
securities of an amount large enough to disqualify 
him, he may be disqualified by the fact that he has 
earning capacity, income, or resources, regardless of 
source, sufficient to meet his needs for a reasonable 
subsistence compatible with decency and health.®® 

Cash, securities, and insurance. An applicant for 
assistance may be disqualified by having cash or 
negotiable security in excess of a prescribed 
amoimt.®® The amount realizable from life insur¬ 
ance policies has been held not to be "negotiable se¬ 
curity” within such a provision,®^ but has been held 
rather to be “property” within a provision dis- 


«zceeds a certain amount, quoted 
word means market value.—Akers v. 
IMvision of Welfare, State Bept of 
Public Health and Welfare, supra. 

(2) ‘*Net value,” within statute 
providing that net value of the com¬ 
bined property of husband and wife 
who have applied for old age pen¬ 
sions shall not exceed a certain 
amount, is not the tax valuation but 
is the fair market price, less legal 
Incumbrances and sales expenses and 
commission.—State ex rel. Helpmey- 
er V. Shroyer, 5 Ohio Supp. 862, re¬ 
versed on other grounds, App., 72 N. 
E.2d 774, appeal dismissed 6 N.E.2d 
167, 132 Ohio St. 101. 

Xdberal appUoatioiL 

The statute providing that the net 
value of the combined property of 
husband and wife who have applied 
for old age pensions shall not ex¬ 
ceed a certain amount should not re¬ 
ceive an excessively technical or rig¬ 
id application if It serves to defeat 
claim of an applicant otherwise qual¬ 
ified under the law, and entitled to 
aid.—State ex rel. Helpmeyer v. 
Shroyer, supra. 

84. Colo.—Kostelc v. Lake County 
Dept, of Public Welfare, 228 P.2d 
614, 122 Colo. 481. 

85. Colo.—^Kostelc v. Lake County 
Department of Public Welfare, su¬ 
pra. 

86. Cal.—Los Angeles County v. La 
Fuente, 129 P.2d 878, 20 Cal.2d 870, 
certiorari denied La Fuente v. Los 
Angeles County, 63 S.Ct. 441, 817 
U.S. 698, 87 L.Ed. 658, rehearing 
denied 63 S.Ct 668, 818 U.S. 798, 
87 LuEd. 1162, 63 SXJt. .768, 318 U. 
S. 800, 87 L.Ed. 1164, 63 S.Ct 861, 
818 U.S. 802, 87 L.Ed. 1166, 63 S. 
Ct 1026, 819 U.S. 779, 87 L.EdL 
1724, and 63 S.Ct 1314, 319 U.S. 
788, 87 L.Ed. 1727—^Blla v. Young, 
129 P.2d 664, 20 Cai.2d 866. 

Mass.—Leigh v. Commissioner of 
Public Health and Charities of 


Lawrence, 87 H.R2d 1017, 810 
Mass. 348. 

87. Mo.—Nichols V. State Social Se¬ 
curity Commission of Missouri, 164 
S.W.2d 278, 849 Mo. 1148—Howlett 
V. Social Security Commission, 149 
S.W.2d 806, 347 Mo. 784—Hardy v. 
State Social Sec. Commission, 
App., 187 S.W.2d 620—Edwards v. 
State Social Sec. Commission. App., 
187 S.W.2d 354—Parks v. State So¬ 
cial Security Commission, 160 S.W. 
2d 823, 236 Mo.App. 1064—Smith v. 
State Social Security Commission, 
App., 163 S.W.2d 741—Chapman v. 
State Social Security Commission, 
147 S.W.2d 167, 235 MoApp. 698. 
Trader prior statute making no 
mention of gifts it was held that 
gifts or gratuities would not be con¬ 
sidered in determining the eligibility 
of an applicant.—^Moore v. State So¬ 
cial Security Commission, 122 S.W.2d 
391, 233 Mo.App. 636. 

The very least reqniremefit of a 
reasonable “subsistence compatible 
with decency and health," such as 
will preclude an otherwise qualified 
aged person from receiving old age 
assistance Includes sufficient shel¬ 
ter, food, clothing, and medical atten¬ 
tion.—^Hooks V. State Social Secur¬ 
ity Commission, Mo.App., 165 S.W.2d 
267. 

Belatlve meaning of terms 
The phrase “reasonable subsistence 
compatible with decency and health," 
as used in the provision, is relative 
in meaning, since what to some 
would be only reasonable and com¬ 
patible within the sphere of their en¬ 
vironment would be luxury and af¬ 
fluence to a person in another en¬ 
vironment.—Dunnavant V. State So¬ 
cial Security Commission of Missouri, 
150 S.W.2d 1108, 236 Mo.App. 1107. , 
Beservatlon of sum for Itmerai az- 
penses 

Old age assistance claimant had no 
right to have the value of claimant's 
postal savings certificates omitted in 
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considering extent of claimant's re¬ 
sources on ground that such sum 
was being reserved for claimant's 
funeral expenses, since the statute 
recognizes no such reservation.—Cook 
V. State Social Security Commission, 
Mo.App., 183 S.W.2d 153. 

88. Mo.—^Howlett v. Social Security 
Commission, 149 S.W.2d 806, 847 
Mo. 784—^Hardy v. State Social Sec. 
Commission, App., 187 S.W.2d 520. 

89. Mo.—sparks v. State Social Se¬ 
curity Commission, 160 S.W.2d 823, 
236 Mo.App. 1064—Chapman v. 
State Social Security Conamlsslon, 
147 S.W.2d 157, 235 Mo.App. 698. 

90. Mo.—Parks v. State Social Se¬ 
curity Commission, 160 S.W.2d 823, 
236 Mo. App. 1054—Chapman v. 
State Social Security Commission, 
147 S.W.2d 167, 235 Mo.App. 698. 
The words “caSh or negotiable” 

used in statute means currency, 
whether in United States legal tender 
or negotiable paper, the word “nego¬ 
tiable” as used in such statute hav¬ 
ing no broader significance than in 
other legislative enactments; and in 
order to render any class of security 
negotiable within statute there must 
be something in the general charac¬ 
teristics of such security as to bring 
it within the meaning of “negotia¬ 
ble,” as defined as capable of being 
negotiated, transferable In the ordl- 
na/ry course of business, or transfera¬ 
ble by delivery with or without in¬ 
dorsement, such as negotiable instru¬ 
ments on paper.—Miller v. State So¬ 
cial Security Commission, 151 S.W.2d 
457, 236 Mo.App. 963. 

91. Mo.—^Miller v. State Social Se¬ 
curity Commission, supra. 

Row realizable 

The fact that Insured might realize 
on life insurance policy by surren¬ 
der and cancellation of the policy, 
by pledging policy as security for a 
loan, or bY proper assignment there¬ 
of not inconsistent with provisions 
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qualifying one having property in excess of a pre¬ 
scribed sum, which is larger than the sum prescribed 
for negotiable security.^^ Certainly, the ownership 
of certain life insurance policies does not per se 
render a citizen ineligible for assistance.®^ Even 
where the statute does not designate the amount of 
cash owned by an applicant which will prevent him 
from getting assistance, if the applicant has enough 
cash so that he cannot be regarded as in need of re¬ 
lief, assistance will be denied.®^ 

Transfers of property to reduce assets. As a gen¬ 
eral rule under the statutes, old age assistance is 
limited to persons who, if otherwise qualified, have 
not made any voluntary assignment or transfer of 


property or resources for the purpose of qualifying 
for su<^ aid.®5 It has been held that the statute 
should be so construed and applied as not to pro¬ 
hibit the lawful disposition of assets and not to 
circumscribe tmduly an applicant’s management of 
his property, in the absence of fraud in purpose or 
effect;®® but imder a statute so providing, where 
the consideration for a conveyance by a recipient of 
old age assistance does not approximate the fair 
market value of property, or where consideration 
therefor is not paid, the transfer will be deemed 
prima facie fraudulent.®*^ It has been held that a 
transfer of property having a lesser value than that 
prescribed by statute as a standard of eligibility, 
does not constitute a transfer for the purpose of 


of polic 7 , did not make such Insur¬ 
ance policy **negotlahle security** 
within statute; and life Insurance 
policy, haviner a cash surrender val¬ 
ue of more than the statutory 
amount, was not **cash or negotiable 
security** within meaning of statute. 
—^Miller V. State Social Security 
Commission, supra. 

92. Mo.—-Miller v. State Social Se¬ 
curity Commission, supra. 

Computing value of property 
In computing the value of a life 
insurance policy held by applicant 
for state social security benefits as 
property within meaning of statute 
making owner of property in excess 
of a certain amount ineligible for 
such benefits, the value of such poli¬ 
cy was treated in the same manner 
as any kind or <fiiaracter of property. 
—^Miller v. State Social Security 
Commission, supra. 

93. Mass.—X^eigh v» Commissioner 
of Public Health and Charities of 
Lawrence, 37 iNr.B.2d 1017, 310 
Mass. 343. 

94. Mass.—-Leigh v. Commissioner 
of Public Health and Charities of 
Lawrence, supra. 

Sum realized from sale of realty 
Recipients of old age assistance 
who sold their realty for a sum 
which netted them one thousand six 
hundred forty-five dollars and twen¬ 
ty-nine cents were not entitled to 
further old age assistance payments. 
—^Lelgh V. Commissioner of Public 
Health and Charities of Lawrence, 
supra. 

95. Pa.—Commonwealth v. Bell, 35 
iPa.Dlst. & Co. 146. 

Provlslou held constitutional 
Pa.—Commonwealth v. Bell, supra. 
Transaction held to violate statute 
Where vendor conveyed land and 
had note secured by deed of trust 
which named son as beneficicury ex¬ 
ecuted for the purpose of apparent¬ 
ly qualifying for old age assistance, I 


the transaction between vendor and 
son violated the statute relating to 
old age assistance.—^Robertson v. 
Hyde, 137 P.2d 703, 68 CalJ^p.2d 
667. 

Transfer of resources 
A ''transfer of property** defeat¬ 
ing eligibility for old age assistance 
under portion of the statute provid¬ 
ing that benefits are not payable to 
person making an assignment or 
transfer of property for purpose of 
rendering himself eligible for bene¬ 
fits need not merely be property in 
excess of figures mentioned in stat¬ 
ute making Ineligible a person pos¬ 
sessing cash or negotiable security in 
the sum of five hundred dollars or 
more, or possessing propeorty in ex¬ 
cess of one thousand five hundred 
dollars, or a person owning with 
spouse property in excess of two 
thousand dollars, but may also be re¬ 
sources which, if retained, would dis¬ 
qualify under provision making In¬ 
eligible a person who has earning 
capacity, income or resources from 
other persons by gifts or otherwise 
sufficient to meet his needs for a 
reasonable subsistence compatible 
with decency and health.—Chapman 
V. State Sodlal Security Commission, 
147 S.W.2d 157, 235 Mo.App. 698. 

Oood^alth payment of debt to tiblld 
With respect to eligibility for old 
age assistance, a father may legiti¬ 
mately owe debts to his daughters as 
well as to other persons, and fact 
that his payments to daughters to 
discharge such debts also incidental¬ 
ly reduce his bank account, without 
some further evidence of fraudulent 
intent, cannot militate against hon¬ 
esty and good faith of his motive in 
making such payments so as to pre¬ 
clude him firom receiving old age 
assistance; and where pasrments to 
his daughters were made to discharge 
notes held by daughters and not to 
make himself eligible for old age as¬ 
sistance, decision of Social Security 
Commission refusing further asslst- 
cmce was arbitrary and unreasonable. 
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—Wooton V. State Social Sec. Com¬ 
mission, Mo.App., 190 S.W.2d 644. 

96. Ohio.—State ex rel. Helpmeyer 
V. Shroyer, 5 Ohio Supp. 852, re¬ 
versed on other grounds, App., 72 
N.E.2d 774, appeal dismissed 5 N. 
E.2d 167, 132 Ohio St. 101. 

Construction with relation to a^urpose 
The provision against depriving 
one's self of property or income in 
order to qualify for aid must be 
Interpreted with reasonable relation¬ 
ship to the purposes for which the 
law was enacted; that is to prevent 
fraudulent transfers by applicants.— 
State ex rel. Helpmeyer v. Shroyer, 
supra. 

A rule of reason Should govern iiu 
qulry as to property ownership by 
an applicant for old age pension, and 
though there be transfers of proper¬ 
ty, if it is apparent that actual pur¬ 
poses were not to defraud the gov¬ 
ernment, the division of aid for aged 
should not withhold an award to a 
meritorious applicant—State ex rel. 
Helpmeyer v. Shroyer, supra. 

Transfers held not to preclude pen. 

Sion 

(1) In general.—State ex rel. Help¬ 
meyer V. Shroyer, supra. 

(2) Evidence relating to convey¬ 
ance by eighty-four year old woman 
of dilapidated house, valued in excess 
of maximum permitted for recipients 
of old age assistance, to her nephew 
in return for life estate in new house 
near nephew*s home where he could 
help her, did not Justify ruling de¬ 
nying old agre assistance on grround 
that property had been transferred 
to render woman eligible for old age 
assistance benefits.—Howell v. State 
Dept of Public Health and Welfare, 
Mo.APP., 249 S.W.2d 863. 

97. Ohio.—Potts V. Adams, 90 N.B. 
2d 703, 86 Ohio App. 311. 

Transfers before enactment of stat¬ 
ute are not within the rule.—Potts v. 
Adams, supra. 
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qualifying an applicant for aid, so as to render such 
applicant ineligible for aid.^^ 

§ 19. -Aid from, and Obligation of, 

Spouse, Children, and Others 

Contributions voluntarily given by friends and rela¬ 
tives are to be considered in determining an applicant's 
need; and assistance may be denied If applicant Is perl- 
odically receiving a sufficient gratuity. Only the actual 
receipt of support will render an applicant ineligible be¬ 
cause of the existence of relatives responsible for such 
support. 

Under statutes expressly so providing, contribu¬ 
tions voluntarily given by friends and relatives are 
resources to be considered in determining whether 
an applicant is in need,®^ and, as discussed infra 
§ 25, in determining the amount of assistance to be 
given; and in some jurisdictions the same result 
has been reached by construction of a provision as 
to income or resources which does not expressly 
mention voluntary contributions or gifts.^ So also, 
under a statute providing that one is precluded from 
receiving assistance if he has income or resources, 
whether such income or resources are received from 
some other person or persons, gifts or otherwise, 
sufficient to meet his needs for a reasonable sub¬ 
sistence compatible with decency and health, dis¬ 
cussed supra § 18, an applicant is not entitled to old 


age assistance if he is periodically receiving a suffi¬ 
cient gratuity from some person, whether a friend 
or a spouse, child, or other relative, who is not under 
a legal obligation to support him;^ and it has been 
held to be immaterial that the furnishing of such 
support is a burden and a hardship on the person 
or relative furnishing it.3 However, it has also been 
held that assistance will not necessarily be denied 
where the support voluntarily supplied by friends or 
relatives is temporary.^ Such a statute does not 
place on a child an enforceable legal obligation to 
support his parent;^ and, while it was not the leg¬ 
islative intention to lift from the shoulders of 
children their filial and moral obligation to supply 
the necessities of life to their aged and infirm 
parents,® the fact is that a parent can obtain old 
age assistance where a child absolutely refuses to 
support him.7 

Obligation to support. Under a statute providing 
that aid shall be granted to one who is not receiving 
adequate support from a spouse or child able and 
responsible under the law to furnish such support, 
it has been held that one who is otherwise eligible 
to receive aid is not rendered ineligible by reason 
of an unaccepted offer of support in the home of a 
relative;® and only the actual receipt of support 


98. Cal.—^Blla V. Young, 129 P.2d 
364, 20 Cal.2d 865. 

99. Wash.—^Adams v, Ernst, 117 P. 
2d 766, 10 Wash.2d 640. 

Background and reason for legisla¬ 
tion 

(1) Prior to the amendment of the 
statute to contain such express pro- 
vlsloxi, it was held that the fact that 
some charitably motivated person or 
relative, not so obligated, was will¬ 
ing and able to pay for applicant's 
subsistence did not render the ap¬ 
plicant not “in need’* within the 
meaning of the statute.—Conant v. 
State, 84 P.2d 378. 197 Wash. 21. 

(2) This decision Influenced the 
enactment of the statute containing 
the express provision discussed In 
the text.—Adams v. Ernst, 117 P.2d 
766, 10 Wash.2d 640. 

1. S.D.—Wood V. Waggoner, 293 N. 
W. 188, 67 S.D. 366. 

S. Mo.—Hewlett V. Social Security 
Commission, 149 S.W.2d 806, 347 
Mo. 784—Parks v. State Social Se¬ 
curity Commission, 160 S.W.2d 823, 
236 Mo.App. 1064—^Burgfleld v. 
State Social Security Commission, 
App., 166 S.W.2d 273—Smith v. 
State Social Security Commission, 
App., 163 SwW.2d 741—^Dunnavant v. 
State Social Security Commission 
of Missouri, 160 S.W.2d 1103, 236 
Mo.App. 1107—Marler v. State So¬ 
cial Security Commission of Mis¬ 


souri, App., 149 S.W.2d 919—Chap¬ 
man V. State Social Security Com¬ 
mission, App., 147 S.W.2d 167, 235 
Mo.App. 698—Buettner v. State So¬ 
cial Security Commission, 144 S.W. 
2d 864, 235 Mo.App. 653. 

Trader prior statute making no 
mention as to the source of the In¬ 
come or resources. It was held that 
one supported solely by the contribu¬ 
tions of a daughter or son-in-law had 
no resources, income, or means so as 
to bar old age assistance.—Moore v. 
State Social Security Commission, 
122 S.W.2d 391, 233 Mo.App. 636— 
Price V. State Social Security Com¬ 
mission, 121 S.W.2d 298, 232 Mo.App. 
721. 

3. Mo,—Howlett v. Social Security 
Commission, 149 S.W.2d 806, 347 
Mo. 784—^Edwards v. State Social 
Sec. Commission, App., 187 S.W.2d 
364. 

4. Mo.—^Perkins v. State Social Se¬ 
curity Commission of Missouri, 
App., 164 S.W.2d 129. 

6, Mo.—Howlett v. State Social Se¬ 
curity Commission, 146 S.W.2d 94, 
236 Mo.App. 231, certified to How¬ 
lett V. Social Security Commission, 
149 S.W.2d 806, 847 Mo. 784. 

6. Mo.—Nichols v. State Social Se¬ 
curity Commission of Missouri, 164 

S.W.2d 278, 849 Mo. 1148—Hardy 
V. State Social Sec. Commission, 
i App., 187 S.W.2d 520—Hooks v. 
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State Social Security Commission, 
App., 165 SW.2d 267—Smith v. 
State Social Security Commission, 
App., 153 S.W.2d 741. 

7. Mo.—Gaeckler v. State Social Se¬ 
curity Commission, 156 S.W.2d 544, 
236 Mo.App. 641—^Howlett v. State 
Social Security Commission, 146 S. 
W.2d 94, 286 Mo.App. 231. certified 
to Howlett V, Social Security Com¬ 
mission, 149 S.W.2d 806, 347 Mo. 
784. 

Earnings of member of family, 
which are not applied for support of 
family unless a legal obligation 
against member exists to support ap¬ 
plicant or family, cannot be charged 
as family’s income in determining 
whether applicant is entitled to old 
age assistance.—Achor v. State Social 
Sec. Commission, Mo.App., 191 S.W. 
2d 269. 

8. Cal.—Los Angeles County v. La 
Puente, 129 CP.2d 378, 20 Cal.2d 870. 
ceirtiorarl denied La Puente v. Los 
Angeles County, 63 S.Ct. 441, 317 
U.S. 698, 87 L.Ed. 658, rehearing 
denied 63 S.Ct. 558, 318 XJ.S. 798, 
87 L.Ed. 1162, 63 S.Ct. 768, 818 
U.S. 800, 87 L.Ed. 1164, 63 S.Ct 861, 
318 U.S. 802, 87 L.Ed. 1166, 63 S. 
Ct 1026, 819 U.S, 779, 87 L.Ed. 1724, 
and 63 S.Ct 1814, 819 U.S. 783, 87 
UEd. 1727. 

Obligation of relatives to support 
pauper see Paupers { 69. 
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from responsible relatives will render the applicant 
ineligible for the benefits of the statute.® On the 
other hand, the obligation of a person to support 
an aged relative may be invoked as the basis for 
denying old age assistance.^® Thus, while the legal 
obligation of a husband to support his spouse is 
primary, and that of a child to support a parent is 
secondary, the secondary obligation may be invoked 
as the basis for den 3 H[ng old age assistance.^^ Un¬ 
der a statute to such effect, spouses and adult chil¬ 
dren of the recipients of old age assistance are re¬ 
quired to make contributions to the recipient in ac¬ 
cordance with a graduated scale of maximum con¬ 
tributions contained in the statute.^® Such relatives 
in contributing to the support of the recipient are 
not assuming a part of any debt owed by the 
county to the recipient,since, as considered supra 
§ 16, there is no vested right to receive old age 
aid, and the obligation to support is independent of 
the aid granted to the needy aged by the public au- 
thorities.i^ This provision was not intended to limit 
the obligation of spouses of recipients with respect 
to community income to the maximum contributions 
prescribed for responsible relatives.^® In a proper 
case, a parent’s abandonment and desertion of his 


81 C.J.S. 

child may relieve the child from the liability to sup¬ 
port the parent under the old age assistance act.^® 

Proceedings to compel support. Some old age as¬ 
sistance acts provide both a right and a remedy in 
favor of the county with respect to the enforcement 
of the responsibility of the relatives of a recipient 
of old age assistance,and such proceedings are 
governed by the statute.^® 

Separate property of wife. Where a wife cannot 
be compelled to contribute to her husband’s support 
out of her separate property, he has no such bene¬ 
ficial interest therein as will constitute a resource 
disqualifying him for a senior citizen’s gprant,!® in 
the absence of fraud or a fraudulent transfer of 
the husband’s property to the wife in anticipation 
of his application for such grant®® 

I 20. -Aid from Charitable Institutions 

and Similar Sources 

Generally an inmate of a public institution Is not 
eligible for old age assistance; but an Inmate of a private 
home or Institution may be eligible, unless he Is main¬ 
tained as a matter of contractual right. 

Under statutes so providing, one who is an in¬ 
mate of any public home, or private or public in- 


aVeglslatiTe ^nestloiL 

The state may provide a needy 
ased person with a certain measure 
of independence and happiness of 
mind in addition to physical security, 
and whether it is wise to give bene¬ 
fits to one who has a child willing 
and able to support him is a ques¬ 
tion for the attention of the legis¬ 
lature and not for the courts. 

Cal.—^Los Angeles County v. La Pu¬ 
ente. 129 P.2d 378. 20 Cal.2d 870. 
certiorari denied La Puente v. Los 
Angeles County, 68 S.Ct. 441, 317 U. 
S. 698. 87 L.Ed. 568, rehearing de¬ 
nied 63 S.Ct. 568, 318 U.S. 798, 87 
L.Ed. 1162, 63 S.Ct. 768, 818 U.S. 
800, 87 L.Ed. 1164, 68 S.Ct. 861, 818 

U. S. 802, 87 L.Ed. 1166, 63 S.Ct 
1026, 819 U.S. 779, 87 L.Bd. 1724 
and 63 S.Ct 1314, 319 U.S. 788, 87 
L.Bd. 1727. 

Mo.—^Moore v. State Social Security 
Commission, 122 S.W.2d 891, 288 
Mo.App. 536. 

9. Cal.—^Los Angeles County v. La 
Puente, 129 P.2d 378, 20 Cai.2d 
870, certiorari denied La Puente 

V. Los Angeles County, 63 S.Ct 441, 
817 U.S. 698, 87 L.Ed. 558, rehear¬ 
ing denied 68 S.Ct 558, 818 U.S. 
798, 87 L.Ed. 1162, 63 S.Ct 768, 318 
U.S. 800, 87 L.Ed. 1164, 63 S.Ct 
851, 818 U.S. 802, 87 L.Ed. 1166, 63 
S.Ct 1026, 819 U.S, 779, 87 L.Bd. 
1724, and 68 SXIt 1314, 819 U.S. 
788, 87 L.Ed. 1727. 

la ET.Y.—J.enhins v. Jenkins, 40 N. 
Y.S.2d 179',: 179 Misa 905. 


IL N.Y.—Jenkins v. Jenkins, supra. 

12. Cal.—^Kelley v. State Board ©r 
Social Welfare, 186 P.2d 429, 82 
Cal.App.2d 627. 

Provision held valid 
Cal.—^Kelley v. State Board of So¬ 
cial Welfare, supra 

13. Cal.—Kelley v. State Board of 
Social Welfare, supra 

14b. Cal.—Kelley v. State Board of 
Social Welfare, supra 
15. Cal.—Kelley v. State Board of 
Social Welfare, supra 

18. N.J.—Slocum V. Birupy, 77 A.2d 
871, 11 3Sr.J.Super. 81. 

Facts held not to oonstitnte abandon^ 
xnent and desertion 
Alleged fact that father had son 
committed at the age of twelve years 
to state home for boys and alleged 
fact that father did not adequately 
suppoz*t family so that mother was 
obliged to work from time to time to 
aid in support of family did not es¬ 
tablish actual abandonment and de¬ 
sertion and failure to support on part 
of father, so as to relieve son from 
liability, under the Old Age Assist¬ 
ance Act to contribute to support of 
indigent father.—Slocum v. Krupy, 
supra. 

17. Arlz.—^Maricopa County v. Doug¬ 
las, 208 P.2d 646, 69 Ariz. 85. 
Proceedings to compel the support 
of a pauper by relatives see Pau¬ 
pers S 5L 

Abatement of action 
County’s action against relative for 
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recovery of old age assistance did 
not abate because of amendment of 
Old Age Assistance Act, in view of 
the saving statutes.—^Maricopa Coun¬ 
ty V. Douglas, supra. 

18. N.Y.—In re Henrlksen, 44 N.Y.S. 
2d 406, 182 Misc. 550. 

Jurlsdlotion 

County court of one county had 
jurisdiction of proceeding to compel 
resident of another county to con¬ 
tribute toward support of his moth¬ 
er who was recipient of old age re¬ 
lief and was resident of former coun¬ 
ty.—^In re Henrlksen, 44 17.Y.S.2d 406, 
182 Misc. 550. 

Failure to proceed by complaiAt 
held Improper but not sufficient ba¬ 
sis for reversal.—Slocum v. Krupy, 
77 A2d 871, 11 N.J.Super. 81. 

19. Wash.—Christiansen v. Depart¬ 
ment of Social Security, 181 P.2d 
189, 15 Wash.2d 465. 

Statute as to family expenses 
The statute declaring family ex¬ 
penses chargeable on property of 
both spouses or either of them does 
not pre(dude senior citizen’s grant to 
aged destitute husband of woman 
owning separate property, in absence 
of showing that she is mentally or 
otherwise incompetent or previous 
assumption of jurisdiction over her 
person and property by any court.— 
Christiansen v. Department of Social 
Security, supra. 

20. Wash.—Christiansen v. Depart¬ 
ment of Social Security, supra 
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stitution of a custodial, correctional, or curative 
character, is not eligible for old age assistance 
but one who is an inmate of a private home merely 
by sufferance and not as a matter of contractual 
rights is not barred from relief .22 So also, under a 
provision to that effect, one is entitled to assistance 
who is not an inmate of a public institution, and, 
if an inmate of, or being maintained by, a private 
institution, has not purchased therefrom care and 
maintenance either by cash or transfer of prop- 
erty.23 However, one who is living in a private 
institution pursuant to a contract may properly be 
denied assistance, notwithstanding no mention is 
made of private institutions in the statute.24 

§ 21. —- Giving of Security as Condition 
Precedent 

Under some statutes an applicant may be required 
as a condition of assistance to pledge all his realty and 
interest therein as a guaranty for the reimbursement of 
assistance received^ 

Under a statute so providing, an applicant may be 
required, as a condition of assistance, to pledge 
all his realty and interest therein to the state agency 
administering old age assistance, as a guaranty for 


the reimbursement of assistance received and^ 
under a provision to such effect, a husband whose 
wife lives with him cannot secure aid if the wife re¬ 
fuses to sign away her statutory rights to the realty, 
although a husband whose wife does not live with 
him may secure aid without her signature.26 Under 
permissive statute an applicant for, or recipient of, 
old age assistance may convey property in trust to 
the state agency administering old age assistance, 
reserving to the recipient and his spouse the right 
to reside on any sudh real property for life;27 and 
such reservation applies even though no specific 
reservation is contained in the deed.23 In some 
jurisdictions it has been held that if the value of 
an interest in real estate owned by an applicant 
is in excess of the sum specified in the statute, he 
may nevertheless be eligible for needed assistance 
from the municipality if he gives a bond, at least in 
the amount of such excess value, secured by a mort¬ 
gage, to reimburse the mtmicipaliiy for all pay¬ 
ments but it has also been held that the mere fact 
that an applicant is willing to transfer his property 
to the agency administering old age assistance does 
not entitle him to such assistance where he is not 
in need within the meaning of the statutory re- 
quirement.2® 


21 . N.T.—Application of Van Mar- 
ter, 33 N.T.S.2d 677. 263 App.Dlv. 
498, affirmed 43 •N.E.2d 361. 288 N. 
T. 729. 

22. N.T.—^Application of Van Mar- 
ter. supra. 

Wisdom of law 

Whether it was a wise or prudent 
policy to permit acred persons to re¬ 
ceive old age assistance, even though 
aged persons are living in a private 
home for the aged, and money allow¬ 
ed is spent in the private home, was 
not for the court to determine, and 
alleged fact that dire consequences 
might follow from the law, was a 
matter for the legislature to consid¬ 
er. not the courts.—Application of 
Van Marter. supra, 
nratemal private home 
Aged woman who was an Inmate 
of a fraternal private home, and 
who. if she had been living outside 
the home, was concededly entitled to 
old age assistance under the social 
welfare law. was an inmate of a "pri¬ 
vate home'* as distinguished from an 
Inmate of a "public home" and was a 
"needy person" entitled to assistance, 
within contemplation of the social 
welfare law^ where her residence at 
the home was merely by sufferance, 
and was not a matter of contractual 
rights.—Appllca.tlon of Van Marter, 
sdpira. 

ill.—People‘bx ^yel. greem^n v. 
SlC.y.S.^' ' . 


I Department of Public Welfare, 14 
N.£.2d 642, 368 Ill. 605. 

24. Minn.—Application of Rasmus¬ 
sen. 289 N.W, 778, 207 Minn. 28. 

Agreement for care for life 
Action of state relief agency in 
disallowing application for old age 
assistance to one living in a home 
maintained by a private charitable 
corporation was not arbitrary or un¬ 
reasonable within meaning of stat¬ 
ute, where applicant had made no at¬ 
tempt to repudiate or avoid an agree¬ 
ment entered into by him with the 
charitable corporation whereby he 
turned over the proceeds of his prop¬ 
erty to the corporation in return for 
its promise to care for him for the 
remainder of his life, and where 
there was no Indication that the cor¬ 
poration was either unwilling or un¬ 
able to continue supporting the appli¬ 
cant in the future.—Application of 
Rasmussen, supra. 

25. Utah.—Wallberg v. Utah Public 
Welfare Commission, 203 P.2d 936, 
116 Utah 242. 

Statate held valid 
The provision described in the text, 
although it differentiates between 
owners and nonowners of realty, is 
not Invalid on ground of an unrea¬ 
sonable or arbitrary discrimination. 
—Wallberg v. Utah 'Public Welfare 
Commission, supra. 

26. Utah.—Wallberg v. Utah .Public 
Welfare Commission, supra., 
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Provision is not invalid as unrea¬ 
sonably discriminating between hus¬ 
bands of the two classes named.— 
Wallberg v. Utah Public Welfare 
Commission, supra. 

27. Ohio.—^Adkins v. Addison. Com. 
PI., 99 N.E.2d 97. 

Bights of state agency 

The division of aid for the aged 
may consider certificate of deposit 
claims against a closed building and 
loan association as potential prop¬ 
erty assets and may impound such 
property claims of an applicant for 
old age pension, subject to conditions 
of the statute, but the division may 
become subject to equitable restraint 
if disposition of assets on death of 
owner is forced at a time and under 
conditions Inequitably destroying 
residue of estate.—State ex rel. Help- 
meyer v. Shroyer, 5 Ohio Supp. 352, 
reversed on other grounds, App., 72 
N.E.2d 774, appeal dismissed & N.EL 
2d 167, 132 Ohio St. 101. 

28. Ohio.—Adkins v. Addlsoii, Com. 
PI.. 99 N.E.2d 97. 

29. Mass.—^Lelgh v. Commissioner of 
Public Health and Charities of 
Lawrence. 37 N.E.2d 1017^ 310> Masa 
343. 

30. Ohio.—State ex rel. Helpmeyer 
V. Shroyer, App., 72 N.R2d 774, ap¬ 
peal dismissed 5 KJS.2d 167, 132 

1 Ohio St ■ 101. 
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The effect of conveyances in trust or as security 
for reimbursement of the state for old age assistance 
paid is discussed infra § 32. 

§ 22. Administration of Assistance in General 

The powers and duties of agencies administering old 
age assistance depend on, and are limited by, the stat¬ 
utes, and generally such agencies may make appropriate 
rules and regulations. Their officers and employees are 
officers and employees of the state. 

The powers and duties of boards of public welfare 
or other agencies or organizations administering old 
age assistance depend on, and are limited by, the 
provisions of the statute creating or authorizing 
such agencies and their authority and discretion 
must be exercised under, and conformably to, the 
old age assistance act.S2 In general, the state 
social security commission has the power to receive 
and approve an application for, and direct the pay¬ 
ment of, old age assistance under the act;23 and, 
under some acts, it is the mandatory duty of the 
county commissioners to pay allowed pensions,®^ to 
provide funds if none are available,25 and to au¬ 
thorize the county auditor to draw warrants for 
the payment of pensions.^® It is necessary that 
the act be administered uniformly and equally, with¬ 


out favor or advantage to any person or class of 
persons.^*^ The state agency may, for the purpose 
of evaluation of the resources of applicants to de¬ 
termine the amount of assistance to be awarded, set 
up a proper scale or budgetary system of standard 
expenses as a guide,®* although, as discussed infra 
§ 24, the acceptance of such a budget in the face of 
positive and uncontradicted evidence may be an 
abuse of discretion. 

Rides and regulations. The legislature may law¬ 
fully delegate to the state department of social se¬ 
curity, or similar agency administering old age as¬ 
sistance, the power to adopt proper rules and regu¬ 
lations in accordance with, and for the administra¬ 
tion of, the old age assistance act.®® Accordingly, 
the agency may make appropriate rules and regula¬ 
tions pursuant to, and consistent with, the powers 
granted;^® but such rules and regulations must 
not exceed the authority granted,^! and they may be 
set aside by the court where they are arbitrary, 
capricious, or basically erroneous.^® While strict 
surveillance should be exercised by the administer¬ 
ing agency to prevent the exploitation of public 
funds,^® sudh surveillance need not consist of such 
arbitrary rules and procedure as to defeat the ac- 


31. Mo.—Nichols V. State Social Se¬ 
curity Commission of Missouri, 
App., 156 S.W.2d 760, transferred, 
see 164 S.W.2d 278, 349 Mo. 1148. 
Administrative duties 

The duties of the state agency ad¬ 
ministering an old age assistance 
statute are administrative duties.— 
Schneberger v. State Board of Social 
Welfare. 291 N.W. 869, 228 Iowa 399. 
Official agency In federal welfare 
Under the act creating the state 
board of public welfare, the board 
haa the power and duty to act as the 
official agency of state in any social 
welfare activity instituted by the 
federal government, and to adminis¬ 
ter, allocate, and distribute any state 
and federal funds which may be 
available for old age assistance.— 
Fuller V. Finger, 289 N.W. 806, 69 N. 
D. 646. 

Adminlslratlon of **puhUo asststanoe” 
The expression ^'public assistance,” 
used in rule that statute creating a 
social security and public welfare 
board and fixing its duties by im¬ 
plication repeals all legislation au¬ 
thorizing either county boards of su¬ 
pervisors or the governor to expend 
any money for “public assistance” 
to the needy of any class or in any 
m an n er, refers to the kind of assist¬ 
ance enumerated in the Social Se¬ 
curity Act—^Maricopa County v. 
State, 77 P.2d 212, 51 Arlz. 372. 

32. HI.—^People ex irel. Freeman v. 
Department of Public Welfare, 14 
N.F.2d 642, 368 HL 605. 


33. S.D.—Wood V. Waggoner, 293 N. 
W. 188. 67 S.D. 366. 

34. Wash,—State ex rel. Frost v. 
Baton, 44 P.2d 803, 182 Wash. 7— 
State ex rel. McDonald v. Steven¬ 
son. 29 P.2d 400, 176 Wash. 366. 

35. Wash.—State ex rel. Frost v. 
Baton, 44 tP.2d 803, 182 Wash. 7— 
State ex rel. McDonald v. Steven¬ 
son, 29 P.2d 400, 176 Wash. 365. 

36. Wash.—State ex rel. Frost v. 
Baton, 44 P.2d 803, 182 Wash. 7—• 
State ex rel. McDonald v. Steven¬ 
son, 29 P.2d 400, 176 Wash. 366. 

37. Wash.—'Morgan v. Department 
of Social Security, 127 P.2d 686, 14 
Wash.2d 166. 

38i Wash.—^Morgan v. Department 
of Social Security, supra. 

39. Wash.—Cerenzia v. Department 
of Social Security of Washingrton, 
138 P.2d 868, 18 Wash.2d 230—Mor¬ 
gan V. Department of Social Secur¬ 
ity, 127 P,2d 686, 14 Wash.2d 166. 
Buies to conform state act to federal 
act 

Where the Senior Citizens Grants 
Act granted State Department of So¬ 
cial Security authority to adopt rules 
and regulations and to disregard pro¬ 
visions of the act declared not to be 
in accordance with Federal Social 
Security Act so as to bring the grant 
act in harmony with the federal act 
and where grant act provided that 
certain Income or resources should 
not be considered in fixing amount 
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of grant, but the federal act reauired 
such items to be considered and the 
state department adopted rules so as 
to bring the grant act in harmony 
with the federal act, there was no 
unlawful “delegation of legislative 
power.”—^Morgan v. Department of 
Social Security, supra. 

40- Cal.—^Kelley v. State Board of 
Social Welfare, 1&6 P.2d 429, 82 
CaJ.App.2d 627. 

Bnle held not abrogated by leglUla- 
tnre 

Where rule of state board of social 
welfare relative to allocation of com¬ 
munity Income, first to needs of wage 
earning spouse and then to needs of 
I other spouse, with supplementation 
by old age aid, was placed in effect in 
1933, court would not presume that, 
in setting up schedule in 1941, legis¬ 
lature ignored established practice of 
board under the rules and Intended to 
abrogate it—Kelley v. State Board of 
Social Welfare, supra. 

41- Mass.—^Bureau of Old Age As¬ 
sistance of Natick V. Commissioner 
of Public Welfare, 93 N.B.2d 267, 
826 'Mass. 121—^B\irlong v. Ayer, 26 
N.£l.2d 317, 305 Mass. 456. 

48- Wash.—Morgan v. Department 
of Social Security, 127 P.2d 686, 14 
Wash.2d 156. 

43- Ohio.—State ex reL Helpmeyer 
V. Shroyer, 6 Ohio Supp. 862, re¬ 
versed on other grounds, App., 72 
N.B.2d 774, appeal dismissed 5 N.B. 
2d 167, 182 Ohio St 101. 



81 C.J.S. 


§§ 22-23 


SOCIAL SECURITY AND PUBLIC WELFARE 


tual purpose of the law.44 it has been held that 
in administering an old age assistance act the state 
committee may require the county committee to sub¬ 
mit lists of persons entitled to assistance, to whom 
pa 3 anents are made by the state committee^^ 

Status of administrative officers and employees. 
Under a statute making the coimty commissioners 
agents of the director of the department of social 
security, and making a county administrator of pub¬ 
lic assistance agent of the commissioners, such 
agents are state officers when acting pursuant to the 
terms of the statute and the assistants appointed 
by them to administer the act are, w*hen so function¬ 
ing, likewise state employees and not county em¬ 
ployees,^"^ and are within statutes relating to state 
employees,*^ such as a statute prescribing minimum 
compensation for state employees.^® 

§ 23. Ftmds 

The administration of old age assistance funds must 
be In accordance (with constitutional and statutory pro¬ 
visions; and funds collected specifically for pension pur¬ 
poses cannot be expended for any other purpose. In a 
proper case a state may be entitled to federal aid under 
the Social Security Act. 

The administration of old age assistance fimds 
must be in accordance with die governing con¬ 
stitutional and statutory provisions.^® The legisla¬ 


ture has the general power to determine the extent 
to which the public burden arising out of the grant¬ 
ing of relief and assistance in one form or another 
shall be borne by the state or imposed on the cities 
and towns,5i as long, at least, as such burdens are 
imposed without unreasonable discrimination 
and, under' a statute so providing, a municipality 
paying out assistance to the aged is entitled to re¬ 
imbursement from the state of a prescribed per¬ 
centage of the sums so paid out,53 Under some 
provisions, the tax levy for old age pensions must 
be based on the sum of all the warrants issued 
and such provisions are not changed by the appro¬ 
priation in a general appropriation bill of a fixed 
sum for pensions.55 

Federal aid to states. Under the federal Social 
Security Act, 42 U.S.C.A. § 301, the federal govern¬ 
ment is authorized, for the purpose of enabling each 
state to furnish financial assistance, as far as prac¬ 
ticable under the conditions in such state, to aged 
needy individuals, to make payments to states which 
have submitted and have had approved state plans 
for old age assistance.^® In order to be entitled 
to approval and to the benefits of the federal act, 
a state plan must conform to the requirements of 
the federal statute and, as discussed supra § 15, 
state statutes are usually construed in connection 


44. Ohio.—state ex rel. Helpmeyer 
V. Shroyer, supra. 

45. Or.—^Ladd & Bush v. Slegmund, 
67 P.2d 396, 163 Or. 471. 

48. Wash.—^Maskule v. State, 99 P. 
2d 929, 3 Wash.2d 121. 

47. Wash.—^Maskule v. State, supra. 
Administrator holdiner office at pleas¬ 
ure of hoard 

The text rule applies notwlthstand- 
Insr administrator holds office during 
pleasure of board and assistants may 
have been appointed by administra¬ 
tor, since the state in the final analy¬ 
sis has the power to say who shall be 
appointed.—^Maskule v. State, supra. 

48. Wash.—^Maskule v. State, supra. 

49. Wash.—^Maskule v. State, supra. 

50. Ky.—Commonwealth ex rel. 
Meredith v. Prost, 172 S.W.2d 906, 
296 Ky. 137. 

Attempt to comply with act 
Although payments of benefits un¬ 
der Social Security Act may be small¬ 
er than the percentages prescribed by 
such act, they may sufficiently ap¬ 
proach specified percentage as to 
demonstrate absence of any wilful 
intent to violate such act and as to 
demonstrate good-faith attempts to 
comply with such act.—State ex rel. 
Haning v. Department of Public Wel¬ 
fare, Okl., 246 P.2d 462. 

Authority to pro rate fund 
Under appropriate constitutional I 


and statutory provisions authority to 
pro rate the old age pension fund is 
vested by necessary implication in 
the state board of public welfare.— 
Fairall v. Redmon, 110 P.2d 247, 107 
Colo. 196. 

51. Mass.—Bureau of Old Age As¬ 
sistance of Natidk v. Commission¬ 
er of Public Welfare, 93 N'.E.2d 267, 
326 Mass. 121. 

Responsibility for assistance as be¬ 
tween various counties or munici¬ 
palities, as dependent on the resi¬ 
dence of the applicant, see supra § 
17. 

52. Mass.—^Bureau of Old Age As¬ 
sistance of Natick V. Commissioner 
of Public Welfare, supra. 

53. Mass.—City of Boston v. Com¬ 
monwealth, 76 K.K.2d 123, 322 

Mass. 181. 

Computation without deduction of 
federal funds 

Statute providing for “reimburse¬ 
ment” for one-third of amount of aid 
griven to needy aged citizens would 
be construed as rendering common¬ 
wealth liable for one-third of total 
amount expended by city without de¬ 
ducting grants of federal funds re¬ 
ceived by city for such purpose.— 
City of Boston v. Commonwealth, su¬ 
pra. 

54. Arlz.—Carr v. Prohmiller, 66 P. 
2d 644, 47 Arlz. 430. 
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, 55. Arlz.—Chrr v. Frohmiller, supra. 

56. Mo.—-Moore v. State Social Se¬ 
curity Commission, 122 S.W.2d 391, 
233 MoApp. 636. 

57. Wash.—^Morgan v. Department 
of Social Security, 127 P.2d 686, 
14 Wash.2d 156. 

Construction of federal statute 
The court of appeals must ascribe 
to word “needy” in federal statute, 
authorizing appropriations for pur¬ 
pose of enabling state to furnish 
financial assistance to aged “needy” 
individuals, its ordinary legal mean¬ 
ing of “indigent, necessitous, very 
poor;” and an aged man having no 
property or right in property of any 
value is “needy” within federal stat¬ 
ute, even though he has a child who 
can support him.—^Moore v. State So¬ 
cial Security Commission, 122 S.W.2d 
391, 233 Mo.App. 536. 

Provision held not in accord with 
federal act 

Where Senior Citizens Grants Act 
defined Income and resources so as to 
exempt therefrom ownership of a 
dwelling and provided that such 
items should not be considered in 
fixing the amount of grant whereas 
the federal Social Security Act pro¬ 
vided that the state agency, in de¬ 
termining need, should take into con¬ 
sideration any other Income eind *Te- 
sources” of the individual claiming 
assistance, the provisions of the 
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•with the federal Social Security Act Whether a 
■State plan for old age assistance complies with the 
requirements of the federal Social Security Act 
must, in the first instance, be determined by the 
-administrator of the federal act;®® and where his 
■decision is not clearly erroneous, arbitrary, or ca¬ 
pricious, it cannot be disturbed by the courts.®® 
However, notwithstanding such federal aid, the 
administration and execution of state plans for such 
assistance are left to a state agentgr, which func¬ 
tions entirely as a representative of the state.®® 

Diversion from prescribed use. Where a consti¬ 
tutional provision expressly so provides,or under 
constitution^ provisions to that effect as to tax 
funds generally,®® funds collected for the specific 
l)urpose of paying pensions* burial expenses of 
pensioners, and administration expenses, cannot be 
•expended for any other purpose; and, in so far as 
a statute providing for the disbursement of money 
from old age pension funds permits the allocation 
■of money to the defrayment of expenses for relief 
plans other than old age pension pl^ it is invalid 


as an unconstitutional diversion of such funds from 
their prescribed use.®® 

Constitutional amendment as to funds as self-exe¬ 
cuting. An old age pension constitutional amend¬ 
ment has been held to be self-executing in so far 
as it establishes a specified fund;®^ but it is not 
otherwise self-executing,®® except that the fund so 
created becomes the fund out of which payments will 
be made under the laws in force xmtil the amend¬ 
ment is otherwise effectuated by legislation.®® 

Funds from liquor licenses and taxes. A provi¬ 
sion of an old age pension law appropriating a per¬ 
centage of liquor license fees collected by munici¬ 
palities to the pension fund has been held valid ;®'^ 
and the state may maintain an action against a 
municipality to recover such funds.®® However, 
such tax funds cannot, under a constitutional pro¬ 
vision relating thereto, be allocated to the pension 
fund where such constitutional provision is not self¬ 
executing.®® On the other hand, under statutory 
provisions to such effect, where the liquor funds 
have been turned over to tHit state, they must be dis- 


iSrant act were not In accord with 
the provisions of the Social Secu¬ 
rity Act.—^Morgan v. Department of 
:Social Security, 127 iP.2d 68S, 14 
Wash.2d 156. 

Sa. D.C.—state of Indiana ex reL 
Indiana State Boaard of Public Wel¬ 
fare V. Ewing, D.C., 99 P.Supp. 784, 
cause remanded on other grounds, 
C.A., 196 F.2d 656. 

:5a. D.C.—State of Indiana ex reL 
Indiana State Board of Public Wel¬ 
fare V. Ewing, supra, 
meoisloa held not erxoaeouji, arbi- 
traxy, or oapxieloiui 
Decision of federal security admin¬ 
istrator that Indiana statute making 
lists of recipients of old-age assist¬ 
ance public records open to public 
inspection did not comply with re- 
Qulrement of Social Security Act that 
state plan for old-age assistance 
imust restrict use or disclosure of 
information concerning applicants 
.■and recipients to purposes directly 
•connected with administration of old- 
age assistance, even though state 
statute prohibited disclosure or use 
•of such lists for any purpose not di¬ 
rectly connected with admlnlstra- 
-tion of public cusslstcuice, was not 
•clearly erroneous, arbitrary or ca¬ 
pricious and hence could not be dis¬ 
turbed by court—State of Indiana 
•ex rel. Indiana State Board of Pub¬ 
lic Welfare v. Ewing, supra. 

•60. Maas.—Oity of Worcester v, 
Quinn, 23 N.E2d 463, 804 Mass. 
276, 125 A.L..R. 707. 

*61. Colo.—^Davls v. Pensioners Pro¬ 
tective Ass'n, 136 iP.2d 142, 110 
Colo. 380. 


The Intended effect of constltiitloiu 
al amendment providing that all 
moneys in old age pension fund after 
defraying expenses of administering 
funds shall be paid out to Qualified 
pensioners is that pensioners shall 
receive all moneys that enter into 
old age pension fund except money 
reQuired to defray administration ex¬ 
penses.—Davis v. Pensioners Protec¬ 
tive Ass'n, supra. 

Scheme held diversioa of fniids 
Where statute provided that five 
per cent of state public welfare fund 
which was made up not only of rev¬ 
enues comprising the old age pension 
fund but also of revenues allocated 
to other relief purposes should be 
deducted for cost of the composite 
administration of such projects, as 
far as money allocated from old age 
pension fund is used to defray ex¬ 
penses of administering relief 
schemes other than old age pension 
plan of relief, there is an unconstitu¬ 
tional diversion of pension funds.— 
Davis V, Pensioners Protective Ass’n, 
supra. 

62. Aiiz.—Carr v. PTohmlller, 56 P. 
2d 644, 47 Ariz. 430. 

Bevexsloa to general fund held Im¬ 
proper 

Arl 2 L—Carr ▼. B^ohmiller, supra. 

63. Colo.—Davis v. Pensioners Pro¬ 
tective Assh, 186 P.2d 142, 110 
Colo. 880. 

64. Colo.—^Bedford v. Sinclair, 147 P. 
2d 486, 112 Colo. 176--Eairall v. 
Frlsbee, 92 P,2d 748, 104 Colo. 653— 
In re Interrogatories by the Gov¬ 
ernor Concerning Initiated Amend¬ 
ment No. 4, 65 P.2d 7, 99 Colo. 691. 
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65. Colo.—^Bedford v. Sinclair, 147 P. 
2d 486, 112 Colo. 176—Pairall v. 
Frlsbee, 92 P.2d 748, 104 Colo. 653 
—In re Interrogatories by the Gov¬ 
ernor Concerning Initiated Amend¬ 
ment No. 4, 65 P.2d 7, 99 Colo. 691. 

66. Colo.—Bedford v. Sinclair, 147 P. 
2d 486, 112 Colo. 176—Pairall v. 
Frlsbee, 92 P.2d 748, 104 Colo. 653 
—^In re Interrogatories by the Gov¬ 
ernor Concerning Initiated Amend¬ 
ment No. 4, 65 p.2d 7, 99 Colo. 691. 

67. Colo.—City of Colorado Si)frings 
V. People ex rel. Campbell, 68 P.2d 
1244, 99 Colo. 525. 

68. Colo.—City and County of Den¬ 
ver V. People, 88 P.2d 89, 103 Colo. 
565, appeal dismissed City and 

I County of Denver v. People of 
State of Colorado, 69 S.Ct. 1044, 
307 U.S. 616, 83 L.Ed. 1496, re¬ 
hearing denied 60 S.Ct 69, 308 U. 
S. 683, 84 L.Ed. 527. 

City officials war# charged with 
notlee of provisions of old age pen¬ 
sions amendment to constitution, so 
that no Question of ex post facto law 
is involved in state’s action to recov¬ 
er for old age pension fund designat¬ 
ed percentage of liquor license fees 
collected by city.—City and County 
of Denver v. People, 88 P.2d 89, 103 
Colo. 666, appeal dismissed City and 
County of Denver v. People of State 
of Colorado, 59 S.Ct. 1044, 807 U.S. 
616, 83 L.Ed. 1496, rehearing denied 
60 S.Ct 69, 308 U.S. 633, 84 L..Ed. 
627. 

69. Colo.—Bedford v. Sinclair, 147 
P.2d 486, 112 Colo. 176. 
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tributed by the state to reimburse the municipalities 
.in accordance with such provisions.^® 

Expenses of administration. The old age as¬ 
sistance commission has been required to pay from 
*the' proceeds of the pension fund expenditures in- 
•curred under the act;*^! and it has been held that 
^pension allowances must be paid out of the pension 
fund on terms of equality with other current ex- 
*penses.^2 Where beneficiaries of an old age pension 
fund successfully bring a class action to recover 
in behalf of the fund moneys which had been di¬ 
verted from it, it is proper to allow them, from the 
■funds recovered, reimbursement for court disburse¬ 
ments and compensation for counsel ;73 and such al- 
‘lowance cannot be denied on the ground that the 
inviolability of the pension fund precludes it^^ 

•§ 24. Proceedings to Obtain Assistance 

The administrative procedure for obtaining old age 
.assistance Is governed by the statutes, which generally 
provide for an application for assistance, an investigation 
'by the administrative agency, and the exercise of dls- 
• cretion by the administrators. 

The administrative procedure for obtaining old 


agfe assistance is governed by the statutes.*^®^ Thus, 
imder a statute so providing, the proceeding is begun * 
by an application for assistance made to the county 
administrator;*^® and thereafter the administrator 
or other officer conducts an investigation, as dis¬ 
cussed below, and renders an order or award, as con¬ 
sidered infra § 25. A finding that the applicant is 
not entitled to old age assistance on the ground that 
he has earning power, income, or resources, does 
not bar a subsequent application for assistance.^^ 

Discretion of administrators. Those in charge of 
the administration of old age assistance programs 
generally have discretion and considerable latitude 
with respect to the awarding of such assistance.^® 
However, the statute does not vest absolute power 
in a board or officer to give or withhold aid,*^® but 
gives merely the power to determine the right of 
individuals to partake of the benefits of the legisla¬ 
tion;®® and such board or officer cannot deny as¬ 
sistance to one entitled thereto.®^ In what cir¬ 
cumstances a citizen is deserving of old age as¬ 
sistance is a question of fact to be decided in the 
first instance by the local administrative officers,®® 


*70. Mass.—City of Boston v. Com- 
monwealtli, 76 N.E.2d 123, 322 

Mass. 181. 

Statnte construed 

Mass.—City of Boston v. Common¬ 
wealth, supra. 

*71- Iowa.—Jones v. Dunkelbersr* 265 
N.W. 167, 221 Iowa 1081. 
larot duty of oonnty hoard 

Under statute creatlnsr old age 
•pension fund to be administered by 
old age assistance commission and 
used to pay expenditures Incurred 
under statute, old age assistance 
•commission, rather than county 
•board of supervisors, was required 
•to pay proper bills for expenses pre¬ 
sented by member of county board 
under old age pension act by war¬ 
rant drawn against old age pension 
fund.—Jones v. Dunkelberg, supra 
Actual and necessary traveling ex¬ 
penses incurred by members of coun¬ 
ty board under old age assistance act 
in properly discharging their official 
•duties were held ‘‘expenditures’* with¬ 
in provision of old age assistance act 
that proceeds of old age pension 
•fund should be used by commission 
to pay “expenditures*’ Incurred under 
•act.—Jones v. Dunkelberg, supra 

*72. Wash.—State ex rel. Frost v. 
Eaton, 44 P.2d 803, 182 Wash. 7. 

*73. Colo.—^Pensioners Protective 
Ass’n V. Davis, 150 P.2d 974, 112 
Colo. 535. 

■ 74 . Colo.—^Pensioners Protective 
Ass’n V. Davis, supra 


76. Wash.—State ex rel. Shomaker 
V. Superior Court f<yr King County, 
76 P.2d 806, 193 Wash. 465. 

76. Wash.—State ex rel. Shomaker 
V. Superior Court for King County, 
supra 

77. Mo.—Johns v. State Social Se¬ 
curity Commission, 143 S.W.2d 161, 
235 Mo.App. 160. 

7a Ohio.—State ex rel. Helpmeyer 
V. Shroyer, App., 72 I7.E.2d 774, ap¬ 
peal dismissed 5 ir.E.2d 167, 132 
Ohio St. 101. 

PartiLcnlar matters of discretion 
The public welfare commissioner's 
determination of whether particular 
claimant of old age pension comes 
within standards of statute and fed¬ 
eral regulations, how much of an¬ 
nual appropriation for such pensions 
may be distributed monthly among 
three classes of beneficiaries, and 
amount payable to each, ajre matters 
of discretion.—Commonwealth ex rel. 
Meredith v. Frost, 172 S.W.2d 905, 
295 Ky. 137. 

79. Ohio.—State ex rel. Beveridge v. 
McCaw, 12 Ohio Supp. 92. 

80. Ohio.—State ex rel. Beveridge v. 
MoCaw, supra. 

81. Ill.—People ex rel. Freeman v. 
Department of Public Welfare, 14 
K.E.2d 642, 368 Ill. 505. 

Denial held arbitrary 
Mo.—^McBee v. State Social Sec. Com¬ 
mission, App., 188 S.W.2d 351— 
McBee v. State Social Sec. Commis¬ 
sion, App., 188 S.W.2d 349. 
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Denial held not arbitrary or unrea¬ 
sonable 

Mo.—^Brattln v. State Social Sec. 
Commission. App., 194 S.W.2d 536— 
Perkins v. State Social Security 
Commission of Missouri, App., 164 
S.W.2d 129. 

82. Mass.—^Attorney General v. Bu¬ 
reau of Old Age Assistance of Cam¬ 
bridge, 84 N.E.2d 636, 324 Mass. 
63. 

Grant of aid held warranted 
If an applicant for old age pen¬ 
sion is in actual need and is of quali¬ 
fying age and residence, without in¬ 
come exceeding the statutory limit, 
the applicant should be granted aid, 
even though there may be disputed 
opinion as to his net worth, particu¬ 
larly since state has legal right un¬ 
der the law to command delivery of 
his property in trust to the divi¬ 
sion of aid for the aged.—State ex 
rel. Helpmeyer v. Shroyer, 5 Ohio 
Supp. 362, reversed on other grrounds, 
App., 72 N.E.2d 774, appeal dismissed 
6 N.B.2d 167, 132 Ohio St. 101. 
Snfflcienoy of support 
In proceeding for old age assist¬ 
ance under Social Security Act by 
one claimed to be disqualified because 
he was receiving reasonable subsist¬ 
ence from his daughter and son-in- 
law, factual issue is not their ability 
to support applicant, but whether 
they are furnishing him subsistence 
compatible with decency and health. 
—^Nichols V. State Social Security 
Commission of Missouri, App., 156 
S.W.2d 760, transferred, see 164 S.W. 
2d 278, 349 Mo: 1148. 
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but, where the evidence is undisputed as to the 
needs and income of an applicant, the proper award 
of aid is a question of law.*® While the adminis¬ 
trative agency may set up a scale or budgetary sys¬ 
tem of standard expenses for the purpose of evaluat¬ 
ing the resources of an applicant and determining 
his need, as discussed supra § 22, the acceptance of 
such a budget in the face of positive and uncontra¬ 
dicted evidence of the applicant with respect to his 
necessary expenses is arbitrary,*4 since the actual 
facts of individual cases should govern over the 
theoretical estimates prepared by one who has never 
investigated the matter specifically.*® 

Investigation. The agenqr administering old age 
assistance has the right, in coimection with an ap¬ 
plication for assistance, to make the necessary 
pertinent inquiries and to question the applicant with 
respect to his living conditions, earning power, cost 
of support, property, and similar matters;*® and 
it has been held that a proper and reasonable investi¬ 


gation must precede any action on the part of the 
agency.*^ 

Burden of showing qualification. In a proceeding 
for old age assistance the burden is on the applicant 
to show that he is qualified for benefits under the 
statute;** and, in the absence of such proof, the 
application should be rejected.** 

Evidence. The reception of evidence by the board 
or commission, on hearings of claims for assistance^ 
is governed generally by the same rules whidh are 
followed 'by courts and by similar commissions and 
fact-finding bodies.*® Thus, such board or commis¬ 
sion should base its award on the facts adduced,*^ 
rather than on the conclusions of witnesses invading 
the province of such body in the determination of 
its ultimate ruling;** and mere conjecture or suspi¬ 
cion is not a sufficient basis for a finding and award 
denying a claim for assistance.** In other words,, 
the findings and determinations of the board or com¬ 
mission must be supported by substantial evidence,*^ 
and all the evidence should be considered.*® 


83. Ca>L—Kelley v. State Board of 
Social Welfare, 186 P.2d 429, 82 
CaI.App.2d S27. 

84. Mo.—Foster v. State Social Sec. 
Commission, APP.» 187 S.W.2d 870. 

83. Mo.—^Foster v. State Social Sea 
Commission, supra. 

88. Mo.—Brattln v. State Social Sea 
Commission, App., 194 S.W.2d 686. 

87. Ohio.—State ex rel. Beveridge v. 
McCaw, 12 Ohio Supp. 92. 

Season for rrUe 

A proper InQulry, with conscien¬ 
tious scrutiny of all aspects of case 
before It, will enable division of aid 
for the aged properly to decide each 
particular application for old age 
pension upon its merits in accordance 
with broad aspects of the law, as de¬ 
lineated in the written provisions, as¬ 
sisted by a fundamental observance 
of the humane and public purposes of 
the law.—State ex rel. Helpmeyer v. 
Shroyer, 6 Ohio Supp. 352, reversed 
on other grounds, App., 72 N‘.B.2d 
774, appeal dismissed 5 N.R2d 167, 
132 Ohio St 101. 

88. Mo.—^Rosebraugh v. State Social 
Sea Commission, App., 196 S.W.2d 
27—^Brattin v. State Social Sec. 
Commission, App., 194 S.W.2d 636 
—^Bare v. State Social Sea Com¬ 
mission. App., 187 S.W.2d 619—^Ed¬ 
wards V. State Social Sec. Commis¬ 
sion, App., 187 S.W.2d 364—Kelley 
V. State Social Security Commis¬ 
sion, 161 S.W.2d 661, 236 Mo.App. 
1068—Chapman v. State Social Se¬ 
curity Commission, 147 S.W.2d 167, 
235 Mo.App. 698. 

89. Mo.—^Brattln v. State Social Sea 
Commission, App., 194 S.W.2d 586. 


90. Mo.—Burley v. State Social Se¬ 
curity Commission, 163 S.W.2d 96, 
236 Mo.App. 930. 

Social workers as expert witnesses 

Social workers when they appear 
as witnesses before the state social 
security commission in hearings on 
claims for old age assistance occupy 
the same position as witnesses gen¬ 
erally and the testimony they give 
should be received subject to the gen¬ 
eral rules of evidence unless they 
show themselves to be Qualified as 
experts in which case the rules con¬ 
cerning reception of expert testimony 
should prevail.—^Burley v. State So¬ 
cial Security Commission, supra. 

91. Mo.—Nichols v. State Social Se¬ 
curity Commission of MlssoTirl, 164 
S.W.2d 278, 349 Mo. 1148. 

92. Mo.—Nichols V. State Social Se¬ 
curity Commission of Missouri, su¬ 
pra. 

93. Mo.—Wooton v. State Social Sea 
•Commission, App., 190 S.W.2d 644. 

94. Mo.—Myers v. State Social Se¬ 
curity Commission, App., 181 S,W. 
2d 565. 

Evidence held to warrant grant or 
not to sustain denial 
Cal.—Kelley v. State Board of Social 
Welfare, 186 P.2d 429, 82 CalApp. 
2d 627. 

Mo.—^Rosebraugh v. State Social Sea 
Commission, App., 196 S.W.2d 27— 
Myers v. State Social Security 
Commission, App., 181 S.W.2d 565 
—^McHargue v. State Social Secu¬ 
rity Commission, 127 S.W.2d 77, 233 
Mo.App. 776. 

Evidence held to warrant denial or 
not to sustain grant 
Mo.—Nichols V. State Social Security 
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Commission of Missouri, 164 S.W.2d 
278, 349 Mo. 1148—Doolin v. State 
Social Sea Commission, 187 S.W.2d 
467, 239 Mo.App. 34—Cook v. State 
Social Security Commission, App., 
183 S.W.2d 163—Stockman v. State 
Social Security Commission, App., 
163 S.W.2d 127—^Burley v. State So¬ 
cial Security Commission, 163 S. 
W.2d 95, 236 Mo.App. 930—Kelley 

V. State Social Security Commis¬ 
sion, 161 S.W.2d 661, 236 Mo.App. 
1068—Hughes v. State Social Se¬ 
curity Commission, App., 167 S.W. 
2d 223—^Buettner v. State Social 
Security Commission, 144 S.W.2d 
864, 236 Mo.App. 663—Redmon v. 
State Social Security Commission, 
App., 143 S.W.2d 168—Clay v. State 
Social Security Commission, App., 
143 S.'W’.2d 166, followed in 143 S. 

W. 2d 167—Johns v. State Social 
Security Commission, 148 S.W.2d 
161, 236 Mo.App. 160. 

Evidence held to establish appli¬ 
cant’s right to reinstatement on old 
age assistance rolls.—^ohns v. State 
Social Security Commission, supra. 

95. Mo.—^McHargue v. State Social 
Security Commission, 127 S.W.2d 
77, 233 Mo.App. 776. 

Wash.—Cerenzia v. Department of 
Social Security of Washington, 138 
P.2d 868, 18 Wash.2d 230. 

Plaintiffs were not foreclosed by 
evidence from which it could be in¬ 
ferred that property owned by them, 
was worth more than two thousand 
dollars, where plaintiffs introduced 
other evidence to the contrary.—Mc- 
Hargue v. State Social Security Com¬ 
mission, 127 S.W.2d 77, 233 Mo.App^ 
776. 
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Notice, hearing, and rehearing. Where tlhe stat¬ 
ute so provides, a claimant is entitled to notice and 
an opportunity to be heard before the issuance or 
refusal of a certificate for aid.^® Under the provi¬ 
sions of other statutes, an applicant or beneficiary 
of aid is entitled to a fair hearing if he is aggrieved 
by a decision of the administering agency.®^ The 
fact that an applicant is not represented by counsel 
at the hearing will not prevent the commission from 
fairly adjudging the issues.®® In a proper case the 
administrative body may rehear the case after an 
application for assistance has been refused;®® and 
it may, on examination of newly discovered facts, 
reconsider the case, and make an award on a 
meritorious claim.l 

§ 25. Award or Order for Assistance 

The Issuance, provisions, and effect of awards or 
orders for old age assistance are governed by the statutes 
providing therefor. Within statutory limits, the amount 
of the award should be based on the financial circum¬ 
stances of the applicant. 

The issuance, provisions, and effect of awards or 
orders for old age assistance depend on the stat¬ 
utes providing therefor,^ and in accepting assistance 
benefits, the recipient consents to the provisions of 


the law under which such benefits are bestowed.® 
A grant of assistance can in a proper case be made 
dependent on the recipient’s conformance to certain 
conditions.^ A recipient of assistance is not en¬ 
titled to receive the direct benefit of sums recovered 
by the county from his son in addition to the regular 
payments received by him.® Where, because of lack 
of time and an insufficient number of employees, the 
old age commissioner was unable to investigate all 
applications and pay pensions to all entitled thereto, 
the court may approve of a proper plan for dis¬ 
tributing the unpaid balance of the appropriation for 
payment of pensions.® The administering agency 
should so word its award as to remove all doubt of 
the ground on which it is entered, so that it may be 
intelligently reviewed by the courts and it should 
carefully distinguish between its findings of fact 
and its conclusions of law so that the courts, while 
paying due deference to the administrative fact find¬ 
ing, may be free to corrct errors in legal interpreta¬ 
tion.® 

Amount of award. In determining the amount of 
old age assistance to be granted, all the financial 
circumstances of the applicant should be con¬ 
sidered,® sudi as the fact that the applicant has or 


96. Ohio.—state ex rel. Beveridge v. 
McCaw, 12 Ohio Supp. 92. 

BeasonahleiioBS of nile 
A rule permitting the issuance or 
refusal of a certificate for aid with¬ 
out notice to claimant or an op¬ 
portunity to be heard has been held 
to be arbitrary and unreasonable.— 
State ex rel. Beveridge v. McCaw, 
supra. 

97. Conn.—State ex rel, Redgate v. 
Walcott, 3 A.2d 862, 126 Conn, 160. 

Who inolnded la "appUcaaf ’ and 
beneficiary” 

In statute giving “any applicant 
or beneficiary aggrieved by a deci¬ 
sion” of bureau of old ago assist¬ 
ance the right to a fair hearing, the 
words “applicant” and “beneficiary” 
do not mean only one who is applir- 
Ing for or has received old age as¬ 
sistance, but “applicant” includes a 
person, such as an undertaker, claim¬ 
ing right to allowance for funeral ex¬ 
penses and burial lot.—State ex rel. 
Redgate v. Walcott, supra. 

98. Mo.—Myers v. State Social Se¬ 
curity Commission, App., 181 S.W. 
2d 566. 

99. Ohio.—State ex rel. Helpmeyer 
V. Shroyer, 6 Ohio Supp. 362, re¬ 
versed on other grounds, App., 72 
lT.B.2d 774, appeal dismissed 6 N. 
K2d 167, 132 Ohio St. 101. 

1. Ohio.—State ex rel. Helpmeyer v. 
Shroyer, supra. 

2. N.T.—Wilkie v. O’Connor, 25 IN’. 
T.S.2d 617, 261 App.Div. 873. 


Wash.—^Morgan v. Department of 
Social Security, 127 P.2d 686, 14 
Wash.2d 156. 

3. N.T.—Wilkie v. O’Connor, 26 N. 
T.S.2d 617, 261 App.Div. 373. 

4. N.T.—Wilkie v. O’Connor, supra, 
living conditions 

Under the public welfare law, local 
welfare officer after pension has been 
granted has a right to require pen¬ 
sioner to live in suitable living 
Quarters so as to maintain a civilized 
standard of living, since pensioner 
has no right to defy standards and 
conventions of civilized society while 
being supported at public expense.— 
Wilkie V. O’Connor, supra. 

6. Cal.—^Kelley v. State Board of 
Social Welfare, 186 P.2d 429, 82 
Cal.App.2d 627. 

6. Ky.—Commonwealth ex rel. Mer¬ 
edith V. Frost, 172 S.W.2d 906, 296 
Ky. 137. 

Fartlciilar plan approved 
Evidence that public welfare com¬ 
missioner did the best he could to 
investigate all applications for old 
age pensions and pay pensions to all 
entitled thereto, but was unable to do 
so because of lack of time and insuffi¬ 
cient number of employees, justified 
circuit court’s approval of commis¬ 
sioner’s plan to distribute portion of 
unpaid bjlance of* appropriation for 
payment of such pensions among pei> 
sons on pension rolls as additions to 
their pensions for last two months of 
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fiscal year for which appropriation 
was made.—Commonwealth ex rel. 
Meredith v. Frost, supra. 

7. Mo.—Nichols V. State Social Se¬ 
curity Commission of Missouri, 164 

S.W.2d 278, 349 Mo. 1148. 

Constmotion of award 

State social security commission 
award that claimant had income to 
provide a reasonable subsistence com¬ 
patible with health and was not in 
need was viewed by the court in the 
light of the sole issue presented for 
determination and construed as de¬ 
nying assistance on ground that ap¬ 
plicant was receiving gratuities en¬ 
abling him to live in decency and 
health.—Nichols v. State Social Se¬ 
curity Commission of Missouri, su¬ 
pra. 

8. Mo.—Gaeckler v. State Social Se¬ 
curity Commission, 155 S.W.2d 544, 
236 MoA.pp. 641. 

9. Wash.—^Burgdorf v. Department 
of Social Security, 127 P.2d 709, 14 
Wash.2d 209. 

▼olTintazy contributions; bhazity re¬ 
ceipts 

In fixing allowance of old age as¬ 
sistance, all financial circumstances 
of petitioner should be considered in¬ 
cluding voluntary contributions, and, 
if voluntary charity receipts are 
withdrawn or are not ample, fair al¬ 
lowance from public funds must be 
provided.—Clark v. Marsh, 55 N.T.S. 
2d 157, 269 App.Div. 804, appeal dis¬ 
missed 68 N.R2d 711, 294 N.T. 976. 
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enjoys certain resources,'i® and the administering 
agency may, in the exercise of a reasonable discre¬ 
tion, determine the amount to be deducted on ac¬ 
count of different resources to be taken into con- 
sideration.il Where the statute so provides, re¬ 
cipients of assistance are entitled to aid only to the 
extent that their legally responsible relatives are un¬ 
able to support them,i2 and in no case beyond the 
statutory maximum payment.i8 On the other hand, 
the legislature has the power to fix a minimum 
standard for determining what constitutes a rea¬ 
sonable subsistence compatible with decency and 
health;!^ and a statute which fixes a standard of 
assistance which is within the reasonable exercise 
of such power is valid and binding.15 While a 
husband and wife may by agreement convert com¬ 
munity earnings into separate property as between 
themselves, such agreements are not binding on the 
administering agency in proceedings to determine 


the amount of old age assistance to be awarded ;i®- 
and aid to one spouse may be reduced when the 
other spouse is working, notwithstanding such an- 
agreement.l7 Under some statutes the sole power 
to fix the amount of monthly assistance lies in the 
state social security commission.1® 

Funeral expenses. While a provision directing- 
the payment of funeral expenses has been held to be- 
unconstitutional in so far as it applies to persons- 
who leave property sufiicient to defray such ex¬ 
penses, after payment of expenses of their last 
sickness and the administration of their estates,^®’ 
it has also been held that provision may properly be 
made for the payment of funeral and burial ex¬ 
penses of old age pensioners,^® and that a statute- 
providing for such payments is within the scope- 
of a constitutional amendment providing for old’ 
age pensions.2i The appropriation for old age as- 


Jolnt livia^r of htuTbaiid and wifa 
In fixiniT amount of grant under 
Senior Citizens G-rants Act« the State 
Department of Social Security was 
justified in considering the savings In 
living costs because of joint living 
of husband and wife.—Halsell v. De¬ 
partment of Social Security, 127 (P.2d 
711, 14 Wash.2d 709—^Burgdorf v. De¬ 
partment of Social Security, 127 P. 
2d 709. 14 Wash.2d 209. 

10. Wash,—^Morgan v. Department 
of Social Security, 127 P.2d 686, 14 
Wash.2d 156. 

3hee foal, light, os water 

In administering the Senior Citi¬ 
zens Grants Act, the state depart¬ 
ment of social security correctly 
classified the enjoyment of free fuel, 
light, and water as ‘‘resources” and 
was justified in maJdng a smaller 
grant to a recipient who enjoyed 
some or all of sudi resources than 
to a recipient who did not enjoy 
them.—^Morgan v. Department of So¬ 
cial Security, supra, 

XiodglBg provided by child 
Applicant for old age assistance 
who was being furnished lodging by 
married daughter was not entitled 
to budgetary allowance sufficient to 
cover lodging in addition to other 
living expensea—Adams v. Smst, 
117 P.2d 756, 10 Wash.2d 640. 

11. Wash.—(Morgan v. Department of 
Social Security, 127 P.2d 686, 14 
Wash.2d 166. 

Dednotloiis held within reasonable 
discretion 

(1) In general.—Morgan v. Depart¬ 
ment of Social Security, supra. 

(2) It was not unreasonable for 
department of social security to have 
concluded that recipients of old age 
assistance grants who owned their 
homes should have a use value as- 
sisn^. to them thereby reducing size 


of grants, which was equivalent to 
median amount of rental that those 
same home owners would presuma¬ 
bly have been required to pay for 
housing If they had not owned their 
homes.—^Robinson v. Olzendam, 227 
«P.2d 732, 38 Wash.2d 80. 

(8) Where applicants were husband 
and wife and resided together in a 
home which they owned, action of 
state department of social security 
in deducting from normal grant as to 
each recipient the sum of seven dol¬ 
lars because of home ownership and 
the sum of three dollars because of 
combined living, all in accordance 
with established policy of the depart¬ 
ment, was not capricious, arbitrary, 
or Illegal.—^Btelsell v. Department of 
Social Security, 127 P.2d 711, 14 
Wash.2d 709—^Burgdorf v. Depart¬ 
ment of Social Security, 127 P.2d 
709, 14 Wash.2d 209. 

12. Cal.—^Kelley v. State Board of 
Social Welfare, 186 P.2d 429, 82 
CalA.pp.2d 627. 

Aid during wife’s nnemployment 
Where wife of applicant for old 
age aid, a school teacher, filed a re¬ 
sponsible relative statement in June 
of year in question, stating that she 
was giving full support, aid was 
properly denied to applicant for the 
months of May and June and he was 
thereafter properly granted aid from 
July 1, during school vacation period, 
when wife was not earning.—Kelley 
V. State Board of Social Welfare, su¬ 
pra. 

13. Cal,—Kelley v. State Board of 
Social Welfare, supra. 

14. N.D.—State ex rel. Eckroth v. 
Borge, 283 N.W. 621, 69 N.D. 1. 

15. N.D.—State ex reL Eckroth v. 

Borge. supra, • 

Standards held reasonable 

The minimum standards of forty, 
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dollars per month for one recipient 
of old age assistance, and thirty dol¬ 
lars per recipient where there is more 
than one recipient in a family, are- 
not so unreasonable as to transcend 
legislative power to fix minimum 
standard of subsistence for needy 
aged compatible with decency and 
health.—State ex rel. Eckroth v. 
Borge, supra, 

16. Cal.—^Kelley v. State Board of 
Social Welfare, 222 P.2d 925, 99’ 
Cal.App.2d 865. 

17. Cal.—Kelley v. State Board of' 
Social Welfare, supra, 

18. Mo.—Keller v. State Social Se¬ 
curity Commission, 187 S.W.2d 989, 
284 Mo.App. 889. 

Statute providing for reeonfdderatioit. 

The statute providing that old age 
benefits which had been granted 
could be reconsidered by state admin¬ 
istrator, and that amount of benefits 
could be changed or entirely with¬ 
drawn after such investigation, was 
intended to vest in state social se¬ 
curity commission the sole power to- 
fix amount of monthly assistance of 
all persons on old age assistance 
rolls.—^Keller v. State Social Security 
Commission, supra. 

19. Wash.—State v. Guaranty Trust 
Co. of Yakima, 148 iP.2d 323, 20* 
W€U3h.2d 688. 

2a Colo.—^Redmon v. Davis, 174 P. 

2d 945, 116 Colo. 416. 

21. Colo.—Redmon v. Davis, supra. 

Contemporaneous construction of 
old age pension amendment to consti¬ 
tution that word “pension” therein 
included payments for funeral ex¬ 
penses of needy aged persons justi¬ 
fied determination that statute pro¬ 
viding for payment of such expenses 
was not unconstitutional as confiict— 
Ing with the amendment.—Redmon V— 
Davis, supra. : < ^ . 
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sistance under some statutes is intended to cover 
both pensions and burial expenses.22 Under some 
statutes the funeral expenses of a pensioner were 
intended to be a joint obligation of the state and 
the county in the prescribed proportion.23 Where 
funeral expenses are payable, Ae amount to be 
paid therefor depends on the provisions of the 
statute and the circumstances of the case.24 In de¬ 
termining need, as an element of justification for the 
payment of funeral expenses with public funds, the 
•exceptions in the statutory definitions of ^‘resources” 
and “income” are not applicable for the benefit of 
those who may inherit the property deceased may 
'tave at the time of his death, since such exceptions 
are personal to the recipient's An undertaker 
claiming an allowance for funeral expenses of a 
iieceased beneficiary of old age assistance is entitled 
to a fair hearing by the administering body, and to 
the right to appeal from such bod/s determina- 
tion.26 

When payable; retroactive operation. Where the 
statute so provides, old age assistance payments, if 
awarded, are to commence as of the date the ap¬ 


§ 25 

plicant was first entitled to receive aid,^^ that is, 
the time of the filing of the application and this 
has been held to be true of awards made by courts 
on review of the administrative proceedings,29 and 
awards made by appellate administrative tribunals.30 
In a proper case the administering agency may 
award retroactive aid to cover past need.3i Under 
a provision to suoh effect, grants made pursuant to 
the old age assistance statute are payable only as 
and when matching funds furnished by the federal 
government under the Social Security Act become 
available.32 

Revocation or modification of award. As a gen¬ 
eral rule benefits to which an applicant is entitled 
may not be canceled prior to his death ;93 but a 
certificate for old age assistance may be revoked 
when it appears that the certificate was improperly 
obtained by the recipient.34 A rule permitting the 
suspension or cancellation of a certificate for aid 
without notice or an opportunity to be heard has 
been held to be arbitrary and unreasonable.35 The 
modification of an assistance award rests in the 
discretion of the administrative authorities, which 


SS. Arl 2 f.—CaiT v. Frohmlller, 6S P. 

2d S44, 47 Arlz. 430. 

Provlzloii hdld not soperBeded liy 
general appropriation 
Arlz.—Carr v. Frohmlller, supra. 

33. Arlz.—Carr v. Frohmlller, supra. 
34L Iowa.—^In re Kupka*s Estate, 45 
N.W.Sd 855, 242 Iowa 166. 

Sadstence of lien for assistanoe 

(1) The statute relating to pay¬ 
ment of funeral expenses from old 
age assistance fund does not require 
the payment of more than one hun¬ 
dred fifty dollars out of such fund 
under any circumstances for funeral 
•expenses or permit payment of any 
•amount out of proceeds of sale of 
realty before prior lien for old age 
•assistance has been satisfied.—^In re 
JSupka’s Estate, supra. 

(2) Liens for assistance and pri¬ 
ority of such liens see Infra § 31. 

35. Wash.—State v. Guaranty Trust 
Co. of Yakima, 148 P.2d 323, 20 
Wash.2d 588. 

'Resources" and **income*' as su<fii 
terms are used In determining need 
of applicant see supra S 18. 

36. Conn.—State ex rel. Redgate v. 
Walcott, 3 A.2d 852, 125 Conn. 160. 

37. CaJ.—^Board of Social Welfare 
V. Los Angeles County, 162 P.2d 
630, 27 Cal.2d 81. 

38. Wash.—Conant v. State, 84 P.2d 
878, 197 Wash. 21. 

39. Wash. — Conant t. State, supra. 

.30. Cal.—^Board of Social Welfare v. 
Los Angeles County, 162 P.2d 630, 
27 Cal.2d 81. 


Purpose of statutory provlsioiui 
The statutory provisions for ap¬ 
peal to state social welfare board 
from determination of county board 
of supervisors of application for old 
age aid, and for payments, if award¬ 
ed. to commence from date applicant 
was first entitled thereto, subserve a 
clear public purpose by securing to 
those entitled to aid the full payment 
thereof from date they were first 
entitled thereto, regardless of errors 
or delays by local authorities.—^Board 
of SocUd Welfare v. Los Angeles 
County, supra. 

31. Cal.—Board of Social Welfare v. 

Los Angeles County, supra. 
Findings to support award 
An express finding by state social 
welfare board that an applicant for 
old age aid Is In present need of pay¬ 
ments to whi<di he had earlier become 
entitled Is not essential In order to 
avoid charge that making of retro¬ 
active payments would constitute a 
gift of public money in violation of 
constitution, since the awarding of 
retroactive old age aid Implies a 
finding that need existed as of the 
period or periods during which, ac¬ 
cording to the board's determination, 
the applicant was entitled thereto, 
and that such need has not been alle¬ 
viated.—Board of Social Welfare v. 
Los Angeles County, supra. 

3S. Wash.—Morgan v. Department 
of Social Security, 127 P.2d 686, 14 
Wash.2d 156. 

33. Mo.—Hughes v. State Social Se¬ 
curity Commission, App., 142 S.W. 
2d 672. 


{Statutory oonstzuctioa 

The provision of the Social Secu¬ 
rity Act that benefits under the act 
shall be delivered to the applicant in 
person, or, in event of his Incom¬ 
petency, to his legally appointed 
guardian, and. In the case of a de¬ 
pendent child to the person or rela¬ 
tive with whom he lives, and that 
benefits becoming due and payable 
subsequent to the death of the in¬ 
dividual entitled thereto shall be can¬ 
celled, implies that whatever bene¬ 
fits the applicant was entitled to con¬ 
tinued to his death, under the rule 
that expression of one thing Is the 
exclusion of another, since the pro¬ 
vision for cancelling the benefits sub¬ 
sequent to his death was the equiva¬ 
lent of saying that the benefits prior 
to his death were not to be canceled. 
—^Hughes V. State Social Security 
Commission, supra. 

34. Minn.—Application of Rasmus¬ 
sen, 289 N.W. 773, 207 Minn. 28. 

CtortULoate held improperly obtained 
Where a certificate directing pay¬ 
ments under the Old Age Assistance 
Act was issued because of a mistaken 
Interpretation of the act. It was im¬ 
properly obtained within the meaning 
of the statute permitting a county re¬ 
lief agency to revoke an old age €U 3 - 
slstance certificate when It appears 
that the certificate wcus improperly 
obtained by any recipient.—Applica¬ 
tion of Rasmussen, supra. 

35. Ohio.—State ex rel. Beveridge v. 

McCaw, 12 Ohio Supp. 92. > 
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discretion must be exercised conformably to tbe 
standards prescribed by the statute.^® 

Loss or destruction of warrant. Where an old 
age warrant has been lost or destroyed, it has been 
held that the county auditor must, on a proper ap¬ 
plication, issue a duplicate.^^ 

§ 26. Administrative Review 

An aggrieved applicant may ordinarily appeal to the 
state authorities, which may review the local board’s de¬ 
cision and grant an award; and the decision of the state 
authority is binding on the local board. 

Under statutes so providing, an applicant for old 
age assistance who is denied relief by the local au¬ 
thorities has a right to appeal to the state depart¬ 
ment or authority administering old age assistance,^* 
or first to the county authorities and then to the 
state authority.*® ’\^ere an applicant files a de¬ 
mand with the state department for a hearing it 
is the duty of the director to hold such a hearing 
within a specified time.^® 

Scope of remew and determination. The review 
by the state authority of the decision of the local 


81 O.J.S- 

board or authority has been held not to be limited 
to any particular questions or situations.^^ In a 
proper case the state agency may set aside the de¬ 
termination of the local board as to whether an ap¬ 
plicant is entitled to assistance.^* Under statutes 
so providing, it is the duty of the state board on 
appeal from the determination of the local board to 
make a computation and award for the period in is¬ 
sue.^* 

Effect of determination. While the decision as 
to whether an applicant is entitled to assistance rests 
with the local board in the first instance, that board 
will be bound by the decision of the state authorities 
on appeal, tmless such decision is subsequently re¬ 
versed by the courts.^^ 

§ 27. Judicial Review 

a. In general 

b. Scope of review and determination 
a. In Gteneral 

Judicial review of decislone of state old age assistance 
agencies, and proceedings with respect thereto, are gen¬ 
erally dependent on statutory provisions; such appeals 


3d. HI.—^People ex rel. Freeman v. 
Department of Public Welfare, 14 
N.K2d 642. 368 HI. 605. 

Beol] 7 le]i.t exLteErtiiff private nome for 
aged 

HI.—People ex rel. Freeman v. De¬ 
partment of Public Welfare, supra. 
Beduotloii based on lack of funds 
A general reduction of old age as¬ 
sistance benefits by the state board 
of public welfare, based on Insuffi¬ 
ciency of funds available to meet fu¬ 
ture requirements, rather than on 
age and needs of individual benefi¬ 
ciaries, was within the administra¬ 
tive discretion of the board.—State 
ex rel. Dean v. Brandjord, 92 P.2d 
273, 108 Mont. 447. 

37- Cal.—^Board of Social Welfare v. 
Lios Angeles County, 162 P.2d 627, 
27 Cal.2d 98. 

Application before cancellation of 
otlglBal warrant 

An application for issuance of 
duplicate old age aid warrant to re¬ 
place one that has been lost or de¬ 
stroyed need not be made before orig¬ 
inal warrant has been canceled for 
nonpresentation to county treasurer, 
but county auditor must on filing of 
affidavit described in the statute is¬ 
sue duplicate warrants to replace 
those previously issued; and county 
could not justij^ its refusal to issue 
to recipients of old age aid duplicate 
warrants to replace county warrants 
which had been issued in payment 
of such aid but which because they 
were not presented for payment were 
canceled by the county, on theory 


that to permit recipients to secure 
replacements of lost or destroyed 
warrants with no limitation of time 
within which application must be 
made would enable them to accu¬ 
mulate warrants and hold them for 
indefinite period, and thus amass an 
estate for recipients* heirs.—^Board of 
Social Welfare v. Los Angeles Coun¬ 
ty, supra. 

Zioss prior to effective date of pro¬ 
vision 

Fact that statutes providing for 
replacement of lost or destroyed old 
age aid warrants became effective 
after loss and cancellation of one of 
such original warrants did not bar 
old age aid recipients* rights to dup¬ 
licate warrants, since such statutes 
do not purport to create a new right 
in payee to receive additional aid, 
hut only provide a method for pay¬ 
ments from county treasury of mon¬ 
ey to which he was already entitled. 

I —^Board of Social Welfare v. Los An¬ 
geles County, supra. 

38. Ma,ss.—^Attorney General v. Bu¬ 
reau of Old Age Assistance of Cam¬ 
bridge, 84 N.R2d 536, 324 Mass. 63 
—^Leigh V. Commissioner of Public 
Health and Charities of Lawrence, 
37 N.E.2d 1017, 310 Mass. 343. 
Appeal to executive director of de¬ 
partment 

Statute authorizing applicant for 
old age assistance to appeal from ac¬ 
tion of local administrative unit to 
state department was not rendered 
meaningless on ground that the state 
department consisted of state board, 
the executive director and all the 
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agents and representatives of the de¬ 
partment, since all duties of the de¬ 
partment, unless otherwise provided, 
are delegated to the executive direc¬ 
tor to whom the appeal should be 
made.—^Twlss v. Boyle, Tex.Civ.App., 
179 S.W.2d 679. 

39. Wash.—State ex rel. Shomaker 
V. Superior Court for King County, 
76 P.2d 306, 193 Wash. 466. 

40. Wash.—^Bowen v. Department of 
Social Security, 127 P.2d 682, 14 
Wash,2d 148. 

41. Mass.—^Attorney General v. 

Bureau of Old Age Assistance of 
Cambridge, 84 N.E.2d 536, 824 

Mass. 63. 

42. Minn.—Application of Howe, 1 
N.W.2d 396. 211 Minn. 427. 

Determination held properly set aside 
Minn.—^Application of Howe, supra. 

43. Cal.—^Kelley v. State Board of 
Social Welfare, 186 P.2d 429, 82 
Cal.App.2d 627. 

44. Minn.—Application of Howe, 1 
N.W.2d 896, 211 Minn. 427. 

Seferee’s decision approved by oom- 
mlssioner 

Where statute provided that every 
decision of department of public wel¬ 
fare should be binding on local bu¬ 
reau of old age assistance, decision 
* of referee approved by commissioner 
of public welfare which implied find¬ 
ing that applicant for old age assist¬ 
ance was deserving citizen bound bu-’ 
reau.—Attorney General v. Bureau of 
Old Age Assistance of Cambridge, 84 
N.R2d 636, 824 Mass. 63. 
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are usually conditioned on the applicant's exhaustion of 
his administrative remedies. 

Appeals to the courts from the decisions of state 
agencies administering old age assistance generally 
depend on the provisions of the statutes,^5 and the 
appeal is governed by the law in effect at the time 
of notice and hearing on appeal.^® Moreover, it 
has been held that the right of an aggrieved appli¬ 
cant to appeal to the courts exists even though the 
statutes make no mention of judicial appeal,at 
least where there is no indication of intention of 
the legislature to cut off appropriate judicial rem¬ 
edies,^® or to grant the administrative agency un¬ 
fettered discretion.49 

Exhaustion of administrative remedies. An ap¬ 
plicant must usually exhaust his administrative rem¬ 
edies before he may appeal to the courts.®® Where 
an applicant has filed for a hearing by the state 
authorities, who fail to hold such hearing within the 
period prescribed by statute, the applicant has ex¬ 


§ 27 

hausted his administrative remedies and is entitled 
to bring court proceedings by way of appeal.®^ 

Procedure for and on appeal. Where the statute 
so provides, an applicant, in order to take an appeal 
to the courts from the ruling of the social security 
commission, must timely file an affidavit for appeal 
with the commission,®® which must thereupon certify 
to the court the record of the hearing before the 
commission, together with applicant’s affidavit.®® 
The fact that applicant is not represented by counsel 
in the appellate court, or that he fails to file any 
brief, will not prevent the court from fairly adjudg¬ 
ing the issues.®^ The legal conditions and restric¬ 
tions safeguarding the granting of assistance must 
be followed by the courts.®® 

Evidence on appeal. On appeal, the applicant has 
the burden of establishing, by a preponderance of 
the evidence, his need for assistance;®® and, where 
such appeal constitutes a trial de novo, general rules 
as to the weight and sufficiency of evidence apply.®'^ 


4B. Mo.—Keller v. State Social Se¬ 
curity Commission, 187 S.W.2d 989, 
234 Mo.App. 839. 

Statute provldlotf for Judicial review 
lield valid 

Wash.—^Morgan v. Department of So¬ 
cial Security, 127 P.2d 686, 14 
Wasli.2d 156. 

Authority of court 

Under statute, the district court Is 
authorized to a.ct as an appellate 
court to review decision of the state 
board of social welfare canceling old 
age assistance certificates, to deter¬ 
mine whether board has committed 
fraud or abused Its discretion,— 
Schneberger v. State Board of Social 
Welfare, 291 N.W. 869, 228 Iowa 399. 

46. Iowa.—Schneberger v. State 

Board of Social Welfare, supra.. 

47. S.D.—Wood V. Waggoner, 293 N. 
W. 188, 67 S.D. 366. 

One denied relief on administrative 
appeal has a remedy by proceeding 
in the courts to determine the validi¬ 
ty of the decision on such adminis¬ 
trative appeal.—^Leigh v. Commis¬ 
sioner of Public Health and Charities 
of Lawrence, 37 K.B.2d 1017, 310 
Mass. 843. 

48. S.D.—Wood V. Wagsroner, 293 N, 
W. 188, 67 S.D. 866. 

48. 6.D.—Wood V. Waggoner, supra. 

50. Wash.—^Bowen v. Department of 
Social Security, 127 P.2d 682, 14 
Wash.2d 148. 

Failure to eaChaiurt administrative 
remedy 

Where person applying for old age 
assistance, on rejection of applies/- 
tion, caused county administrator's 
ruling to be reviewed by county com¬ 
missioners who affirmed the decision 


of the administrator, and it was not 
shown that applicant on denial of 
application by board of county com¬ 
missioners appealed to the director 
of social security as reaulred by stat¬ 
ute, and application was never pre¬ 
sented or considered by proper state 
agency established for determining 
such matters, trial court erred in 
hearing applicant's appeal from rul¬ 
ing of county commissioners.—Mc- 
Avoy V. Hmst, 83 P.2d 246, 196 Wash. 
416. 

51. Wash.—^Bowen v. Department of 
Boclal Security, 127 P.2d 682, 14 
Wash.2d 148. 

MSandamus not required 
The applicant is not required to ap¬ 
ply for mandamus to compel action 
by the department on his demand for 
a hearing.—^Bowen v. Department of 
Social Security, supra. 

52. Mo.—Johns v. State Social Se¬ 
curity Commission, 148 S.W.2d 161, 
236 MoA.pp. 160. 

no petitioii required 
Under statute providing for ap¬ 
peal from decision of state social se¬ 
curity commission denying old age 
assistance, no petition is required to 
be filed, and refusal to strike claim¬ 
ant's petition from the files was error 
but not prejudicial.—Johns v. State 
Social Security Commission, supra. 

53. Mo.—Johns v. State Social Se¬ 
curity Commission, supra. 

Filing of affidavit assumed 

Under statute providing that, on 
appeal to circuit court from state so¬ 
cial security commission, applicant 
must file affidavit for appeal with 
commission which, on receipt of affi¬ 
davit, shall certify to the circuit 
court the record of the hearing before 
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commission, together with affidavit 
for appeal, and that such appeal shall 
be tried in circuit court upon record 
certified by commission, where ab¬ 
stract of record failed to set forth 
affidavit filed with commission, but 
showed that commission filed a cer¬ 
tificate of appeal upon receipt of affi¬ 
davit of appeal, and other pleadings 
referred to the filing of affidavit, 
court of appeals would assume that 
proper affidavit for appeal was duly 
filed with commission.—Johns v. 
State Social Security Commission, 
supra. 

54. Mo.—^Myers v. State Social Se¬ 
curity Commission, App., 181 S.W. 
2d 666. 

55. Mo.—G-aeckler v. State Social 
Security Commission, 166 S.W.2d 
544, 236 Mo.App. 541. 

Season for rule 

(1) The old age pension provided 
for in the Social Security Act is 
classified as a "gratuity," and, when 
a gratuity is safegruarded by condi¬ 
tions and restrictions, the legal con¬ 
ditions and restrictions must be fol¬ 
lowed by courts to the end that the 
beneficence of the gratuity be not de¬ 
stroyed.—G-aeckler v. State Social 
Security Commission, supra. 

(2) Pension as gratuity see supra 
S 16. 

56. Mo.—McBee v. State Social Sec. 
Commission, App., 188 SW.2d 361 
—^McBee v. State Social Sec. Com¬ 
mission, App., 188 S.W.2d 349. 

57. Mo.—^Miller v. State Social Se¬ 
curity Commission, App., 138 S.W. 
2d 760. 

Bvidence held not oonffinslve 
In action by claimant to review 
award of state social security com-’ 
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Effect of appeal on jurisdiction of commission. 
Where the social security commission, after an ap¬ 
peal to court from its decision has been perfected, 
resumes jurisdiction pending the appeal, action taken 
by it has been held to be ultra vires and to present 
no issue for the court to review.^^ 

Proceedings on remand of cause. Where on ap¬ 
peal from the commission’s order the proceeding is 
remanded by the court to the commission, the com¬ 
mission in such proceeding is bound to fallow the 
ruling made by the court on questions of law,59 
such ruling being considered the law of the case,®® 

Subsequent appeals. The right to a subsequent 
appeal from the decision of a court on an appeal 
from the state commission depends on the provisions 
of the statute,’SI and the statutory provisions govern 
the proceedings on sudh appeal.®^ Under a stat¬ 
ute so providing, the rules governing appeals from 


the state commission to the circuit court also apply 
to appeals to appellate courts from the circuit 
court®® On such an appeal it is the duty of the 
appellate court fairly to adjudge the issues notwith¬ 
standing respondent has filed no briefs,®® and is not 
represented by counsel.®® 

b. Scope of Review and Determination 

The courts will not ordinarily Inquire Into, or Inter¬ 
fere with, the action or decision of the administrative of¬ 
ficer or agency with respect to state old age assistance^ 
except for fraud or abuse of discretion, arbitrary or un¬ 
reasonable action, or denial of a fair hearing to the appli¬ 
cant. 

The power of a court on an appeal from a decisions 
of the administrative agenqr administering old age- 
assistance is limited to that granted by the terms of 
the statute which creates the right;®® and the judg¬ 
ment of the court will be construed in the light of,, 
and to conform to, the statute and its limitations.®^ 


mission denylngf benefits under the 
social security law, testimony of wit¬ 
ness for commission that claimant's 
one thousand dollar life policy, ac¬ 
cording to witness* calculations from 
table on policy, had a cash surren¬ 
der value of five hundred twenty-two 
dollars but that he had never checked 
with Insurance agent, could not be 
concluded as fixing the value of the 
policy.—^Miller v. State Social Securi¬ 
ty Commission, supra. 

Bvidence held sufflcient 
To Justify conclusion that state 
social security commission’s denial 
of application for old age assistance 
was arbitrary and unreasonable.— 
Branson v. State Social Security 
Commission, Ho.App., 139 S.W.2d 551. 
SvidaiLoe held Insnfltcieat 

(1) To establish that denial of as¬ 
sistance by state social security 
commission was arbitrary and unrear' 
sonable.—^Bare v. State Social Sea 
Commission, Mo.App., 187 S.W.2d 519. 

(2) To Justify holding that the de¬ 
partment acted in an arbitrary or ca¬ 
pricious manner in adopting thirteen 
dollars for use value of home owned 
by recipients of grants,—^Robinson v. 
Olzendain, 227 P.2d 732, 38 Wash.2d 
30. 

58- Mo.—-111118 V. State Social Securi¬ 
ty Commission, 145 SwW.2d 161, 235 
MoAlpp. 634. 

BestoratioiL to roll with nominal 
award 

Where the social security commit- 
Sion, after appeal to circuit court had 
been perfected from commission’s 
decree denying claimant old age as¬ 
sistance, restored the claimant to as¬ 
sistance roll with a nominal month¬ 
ly award, such action of the commis¬ 
sion in resuming Jurisdiction pending 
appeal was ultra vires and presented 
no issue for review by circuit court 


—Ellis V. State Social Security Com¬ 
mission, supra. 

59. Mo.—Howlett v. Social Security 
Commission. 149 S.W.2d 806, 347 
Mo. 784. 

€0. Mo.—-Howlett v. Social Security 
Commission, supra. 

51. Mo.—^Brownfield v. Social Secu¬ 
rity Commission of Missouri, 155 
S.W.2d 905, 236 Mo.App. 333. 

63. Mo.—Brownfield v. Social Secu¬ 
rity Commission of Missouri, su¬ 
pra. 

Sefectlve oertlfleate by lower court 
On review of decision of the direc¬ 
tor of department of social security, 
trial court’s certificate attached to 
the statement of facts which failed to 
identify the departmental record 
which was considered by the court 
and failed to state whether any ad¬ 
ditional evidence, testimony, or ex¬ 
hibits were presented by the parties 
or admitted by the court, was-defec¬ 
tive.—^Robinson v. Olzendam, 223 P.2d 
605, 87 Wa8h.2d 886. 

XKrarer court’s findings hald not Justl- 
fied 

Evidence did not Justify findings 
that applicant for old age assistance 
had not been afforded a fair and im¬ 
partial hearing before social securi¬ 
ty commission.—Campbell v. State 
Social Sea Commission, 191 S.W.2d 
1015, 239 MoA.pp. 380. 

63. Mo.—Brownfield v. Social Secu¬ 
rity Commission of Missouri, 155 
S.W.2d 905, 236 Mo.App. 833. 

Time for taJdng appeal 
Under statute, appeals from Judg¬ 
ments In social security cases may 
be taken at any time within ninety 
days from the date of the Judgment 
in the circuit court, since statutory 
provision that appeals may be taken 
in the ’’same manner” as provided 
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for appeals from the state commis¬ 
sion to the circuit court includes the- 
time, as well as the other things to- 
be done by the commission to effectu¬ 
ate appeals from Its orders to the cir¬ 
cuit court, and hence to the appellate- 
court from the circuit court.—Brown¬ 
field V. Social Security Commlssloni 
of Missouri, supra. 

TO wMOh term appeal returnable 
The date on which appeal was tak¬ 
en determined the appellate term of 
the court of appeals to which sucb 
appeal was returnable.—Garrison v. 
State Social Security Commission of 
Missouri, Mo.App., 157 6.W.2d 792. 

64r Mo.—^Bare v. State Social Sec. 
Commission, App., 187 S.W.2d 519. 

65. Mo,—Garrison v. State Social 
Security Commission of Missouri, 
App., 157 8.W.2d 792. 

BvldeiLce oontadned In abstract 
An appeal from order of the circuit 
court remanding a case to the social 
security commission for redetermina¬ 
tion of Issues involved on application 
for old age assistance would be con¬ 
sidered on its merits, notwithstand¬ 
ing petitioner was not represented 
in the appellate court and the appeal 
was submitted by the commission 
without argument, where the com¬ 
mission’s abstract contained all of 
the evidence in the case.—Garrison 
V. State Social Security Commission 
of Missouri, supra. 

65. Mo.^Howlett v. Social Security 
Commission, 149 S.W.2d 806, 347 
Mo. 784. 

Beglslatuxe has right to limit Is¬ 
sues to be determined on appeal from 
a decision of the state social security 
commission.—^Keller v. State Social 
Security 'Commission, 187 S.W.2d 989, 
234 Mo.App. 839. 

67. Mo.—^Hewlett v. Social Security 
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As a general rule, except with respect to whether 
applicant has been granted a fair hearing,®® the 
courts will not inquire into, or interfere with, the 
acts of the state administrative agency,®® in the ab¬ 
sence of fraud or abuse of discretion,7® or unless 
the action was arbitrary or unreasonable,^! or was 
grounded on a ftmdamentaliy wrong basis,*^® or as 
long as the action of the agency does not contravene 
the authority granted it by statute.73 Under a stat¬ 
ute so providing, even though the court may hear 
new or additional evidence if necessary, the scope 


of the review is limited to a determination of wheth¬ 
er or not the decision of the state agency was- 
fraudulent, arbitrary, or unreasonable.^^ 

Since the finding of facts is the province of the 
administrative agency,^® the court cannot object to^ 
the action of the agency as arbitrary and unreason¬ 
able merely because the court would have found or 
determined differently,^® and, under a statute ex¬ 
pressly so providing, the review by the court is con¬ 
fined to the questions of law involved.^'^ Moreover,. 


Commission, 149 S.W.2d 806, 847 
Mo. 784. 

SHsreffard of statoment In Judgment 
Tinder statute providing that if up¬ 
on appeal to circuit court from state 
social security commission, the court 
shall find that applicant for old age 
assistance was not granted fair hear¬ 
ing or that determination of com¬ 
mission was arbitrary eind unreason¬ 
able, court shall remand proceedings 
for redetermination of the issues by 
the commission, fact that Judgment 
of the circuit court remanding the 
cause provided that cause was re¬ 
manded for 'Redetermination in ac¬ 
cordance with this decision** did not 
reauire reversal of the Judgment of 
the circuit court on ground that it 
exceeded its powers since the quoted 
words might be disregarded.—Hew¬ 
lett V. Social Security Commission, 
supra. 

68. Mo.—Campbell v. State Social 
Sea Commission, 191 S.W.2d 1015, 
239 Mo.App. 380—^Hardy v. State 
Social Sea Commission, App., 187 
S.W.2d 520—Doolln v. State Social 
Sea Commission, 187 S.W.2d 467, 
239 Mo.App. 34—^Burley v. State 
Social Security Commission, 163 S. 
W.2d 95, 236 Mo.App. 930—Chap¬ 
man V. State Social Seourity Com¬ 
mission, 147 S.W.2d 157, 235 Mo. 
App. 698—^Enils V. State Social Se¬ 
curity Commission, 146 S.W.2d 161, 
235 Mo.App. 634. 

Applicant held to have had fair hear¬ 
ing 

Mo.—Wooton v. State Social Sea 
Commission, App., 190 6.W.2d 644 
—Edwards v. State Social Sea 
Commission, App., 187 S.W.2d 854. 
Xhtearpretation of provUdon 

On review of social security case 
by circuit court, the statutory pro¬ 
vision, requiring such court to deter¬ 
mine whether social security com¬ 
mission granted applicant for relief 
a fair hearing and requiring remand 
of proceeding to commission for re- 
determination of Issues if such hear¬ 
ing was not granted or commission's 
decision was arbitrary and unreason¬ 
able, may be given any interpretation 
which will permit court to perform 
its statutory duty of review.—Hlch- 
ols V. State Social Security Commis¬ 


sion of Missouri, App., 156 S.W.2d 
760, transferred, see 164 S.W.2d 278, 
349 Mo. 1148. 

69. Iowa—Schneberger v. State 

Board of Social Welfare, 291 H.W. 
859, 228 Iowa 899. 

The courts hesitate to interfere 
with the action of an administrative 
department such as the state depart¬ 
ment of social security, when defi¬ 
nitely taken on an important phase 
of the work which the department 
has been created to perform unless 
it appears that, in reaching its de¬ 
termination, the department has pro¬ 
ceeded on a fundamentally wrong ba¬ 
sis or has acted arbitrarily or ca¬ 
priciously.—^Morgan v. Department 
of Social Security, 127 P.2d 686, 14 
Wash.2d 156. 

70. N.J.—^Lawson v. Tighe, 20 A.2d 
356, 19 N.J.M1SC. 375. 

Evidence held not to show Anud or 
abuse 

Iowa—Schneberger v. State Board of 
Social Welfare, 291 N.W. 869, 228 
Iowa 399. 

71. Mo.—Campbell v. State Social 
Sea Commission, 191 S.W.2d 1015, 
239 Mo.App. 380—^Hardy v. State 
Social Sec. Commission, App., 187 
S.W.2d 520—Doolin v. State Social 
Sec. Commission, 187 S.W.2d 467, 
239 Mo.App. 34—Edwards v. State 
Social Sea Commission, App., 187 
S.W.2d 354—^Taylor v. State So¬ 
cial Security Commission of Mis¬ 
souri, App., 181 S.W.2d 209—^Burley 
V. State Social Security Commis¬ 
sion, 163 S.W.2d 95, 236 Mo.App. 
930—Nichols v. State Social Se¬ 
curity Commission of Missouri, 
App., 156 S.W.2d 760, transferred, 
see 164 S.W.2d 278, 849 Mo. 1148— 
Smith V. State Social Security 
Commission, App., 163 S.W.2d 741 
—Chapman v. State Social Security 
Commission, 147 S.W.2d 157, 235 
MoJLpp. 698—Ellis v. State Social 
Security Commission, 145 S.W.2d 
161, 235 Mo.App. 634. 

Wash.—^Morgan v. Department of So¬ 
cial Security, 127 P.2d 686, 14 
Wash.2d 156. 

Finding and decision held arbitrary 
Mo.—Achor v. State Social Sea Com¬ 
mission, App., 191 S.W.2d 269. 
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Stonest error 

In action by recipients of senior 
citizen grants to review decision of 
director of department of social se¬ 
curity relative to assignment of a 
use value of home, even if depart¬ 
ment was in error in determining use- 
value it exercised its honest Judg¬ 
ment and therefore trial court should, 
not have held that department acted 
arbitrarily, capriciously, or on a fund¬ 
amentally wrong basis in arriving at 
such use value.—Robinson v. Olzen- 
dam, 227 P.2d 732, 38 Wash.2d 30. 

72. Wash.—^Morgan v. Department 
of Social Security, 127 P.2d 686, 
14 Wash.2d 156. 

73. Ohio.—State ex rel. Helpmeyer 

V. Shroyer, App., 72 N.E.2d 774, 
appeal dismissed 5 N.E.2d 167, 132 
Ohio St. 101. 

74. Minn.—^In re Quale, 7 N.W.2d 

163, 213 Minn. 421—Application of 
Rasmussen, 289 N.W. 773, 20T 

Minn. 28. 

75. Mo.—^Howlett v. Social Security 
Commission, 149 S.W.2d 806, 347 
Mo. 784—Wooton v. State Social 
Sea Commission, App., 190 S.W.2d 
644—^Nichols v. State Social Secu¬ 
rity Commission of Missouri, App., 
156 S.W.2d 760, transferred, see 164 
S.W.2d 278, 349 Mo. 1148—Chap¬ 
man V. State Social Security Com¬ 
mission, 147 S.W.2d 167, 236 Mo. 
App. 698. 

Trial de novo 

Under former provision in social 
security code that appeal from de¬ 
termination of state social security 
commission shall be tried in the cir¬ 
cuit court de novo on sole question 
of whether applicant is entitled to 
benefits and not as to the amount 
thereof, circuit court was ultimate 
Judge of facts determining right to 
benefits.—Chapman v. State Social 
Security Commission, supra. 

76. Mo.—Howlett v. Social Security 
Commission, 149 S.W.2d 806, 347 
Mo. 784—Howell v. State Dept, of 
Public Health and Welfare, App., 
249 S.W.2d 863—^Hardy v. State So¬ 
cial Sea Commission, App., 187 S. 

W. 2d 520—Chapman v. State Social 
Security Commission, 147 S.W.2d 
157, 236 Mo.App. 698. 

77. CaL—^Kelley v. State Boaxd of 
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a provision permitting an unsuccessful applicant to 
petition a court for a trial de novo on his application 
has been held to be invalid as an improper delegation 
of executive power to the judiciary Under a 
statute providing for judicial review of the deter¬ 
minations of the state board administering the old 
age assistance act, it is the duty of the courts to 
determine the validity of departmental orders from 
which appeals have been taken.*^® Under some 
statutes the court^s review of the administrative 
agency’s decision is limited to a review of the evi¬ 
dence before the agency.®® 

Support by substantial evidence. The courts may 
reverse, as arbitrary and imreasonable, a detennina- 
tion which is not based on substantial evidence, 
since that is a question of law.®^ However, the 
courts will not interfere with a finding or determina¬ 
tion supported by evidence or substantial evidence 
and the court does not have the jurisdiction to 


determine the weight of the evidence on which the 
commission made its decision.®^ In determining 
whether the record discloses substantial evidence 
supporting the commission’s findings, the court must 
look only to the evidence most favorable to support 
such findings.®^ In a review on the agency’s record, 
the decision of the administrative agency is deemed 
prima facie correct and must prevail unless the evi¬ 
dence preponderates against it.®® 

Determination and disposition. The decision of 
a state agency should be reversed or remanded 
where it is fraudulent, arbitrary, or unreasonable.®*^ 
Since, under the statutes, it is the province of the 
administrative agency to determine whether an ap¬ 
plicant is being supported in decency and health, 
it is not within the province of the courts to set the 
standard of living or determine the amount of 
money necessary for the support of a family con¬ 
tributing to the support of the applicant;®® and it 


Social Welfare, 186 P.2d 429, 82 
Cal.App.2d 627. 

78. Ill.—^Brown v. State Department 
of Old Asre Assistance, 17 N.R2d 
221, 369 HI. 543—^Borreson v. De¬ 
partment of Public Welfare, 14 N. 
£l2d 485. 868 DL 425. 

79. Wash.—^Morgan v. Department 
of Social Security, 127 P.2d 686, 14 
Wash.2d 156. 

Duty descxibed with partlciilaarity 
Under the Senior Citizens Grants 
Act it is duty of judicial department 
to review departmental orders from 
which appeals have been taken in 
accordance with the act and deter¬ 
mine by application of appropriate 
legal principles whether plans, stand¬ 
ards, or methods adopted by the de¬ 
partment violate some statutory pro¬ 
vision or are in some measure inade¬ 
quate or unlawful.—^Morgan v. De¬ 
partment of Social Security, supra. 
BOm Mo.—Buettner v. State Social 
Security Commission, 144 S.W.2d 
864, 235 Mo.App. 653—Johns v. 
State Social Security Commission, 
143 S.W.2d 161, 235 Mo.App. 150. 

81. Mo.—Howlett V. Social Security 
Commission, 149 S.W.2d 806, 347 
Mo. 784—^Howell v. State Dept of 
Public Health and Welfare, App., 
249 S.W.2d 863—^Myers v. State So¬ 
cial Security Commission, App., 
181 S.W.2d 565—Nichols v. State 
Social Security Commission of 
Missouri, App., 156 S.W.2d 760, 
transferred, see 164 S.W.2d 278, 
349 Mo. 1148—Gaeckler v. State 
Social Security Commission, 155 S. 
W.2d 544, 236 Mo.App. 541. 

Duty of reviewing court is to de¬ 
termine whether there Is any sub¬ 
stantial evidence to support the ilud- 
ings and award made by commission. 
—Wooton V. State Social Sec. Com¬ 
mission, App., 190 S.W.2d 644. 


scare conjecture and suspicion does 
not constitute substantial evidence to 
support a finding of the commission. 
—^Howell V. State Dept, of Public 
Health .and Welfare, Mo.App., 249 S. 
W.2d 863. 

Determinations not supported by 
substantial evidence 
Mo.—^Foster v. State Social Sec. Com¬ 
mission, App., 187 S.W.2d 870— 
Oliver v. State Social Sec. Com¬ 
mission, App., 184 S.W.2d 774— 
Hooks V. State Social Security 
Commission, App., 165 S.W.2d 267. 

82. Mo.—Howlett V. Social Security 
Commission, 149 S.W.2d 806, 347 
Mo, 784—Nichols v. State Social 
Security Commission of Missouri, 
App., 156 S.W.2d 760, transferred, 
see 164 S.W.2d 278, 349 Mo. 1148. 

83. Mo.—Nichols v. State Social Se¬ 
curity Commission of Missouri, 164 
S.W.2d 278, 349 Mo. 1148—Bose- 
braugh v. State Social Sec. Com¬ 
mission, App., 196 S.W.2d 27— 
Campbell v. State Social Sec. Com¬ 
mission, 191 S.W.2d 1015, 239 Mo. 
App. 380—Foster v. State Social 
Sec. Commission, App., 187 S.W.2d 
870—^Hardy v. State Social Sec. 
Commission, App., 187 S.W.2d 520 
—Edwards v. State Social Sec. 
Commission, App., 187 S.W.2d 354 
—^Taylor v. State Social Security 
Commission of Missouri, App., 181 
S.W.2d 209—Hooks v. State Social 
Security Commission, App., 165 S. 
W.2d 267—Stockman v. State So¬ 
cial Security Commission, APP., 163 
S.W.2d 127—Kelley v. State Social 
Security Commission, 161 S.W.2d 
661, 236 Mo.App. 1058—Garrison 
V. State Social Security Commis¬ 
sion of Missouri, App., 157 S.W.2d 
792—Hughes v. State Social Secu¬ 
rity Commission, App., 157 SW.2d 
223—Burgfield v. State Social Se¬ 
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curity Commission, App., 155 S.W. 
2d 273—Chapman v. State Social 
Security Commission, 147 S.W.2d 
157, 235 MoA.pp. 698. 

Analogy to workmen’s compensation 
Under statute providing for ap¬ 
peals from decision of the state so¬ 
cial security commission, finding of 
the commission is placed on the same 
basis as a finding by the workmen's 
compensation commission, and the 
court on appeal does not have juris¬ 
diction to determine the facts for 
Itself and is concluded by finding of 
commission supported by substan¬ 
tial evidence.—^Redmon v. Btate So¬ 
cial Security Commission, Mo.App., 
148 S.W.2d 168—Clay v. State Social 
Security Commission, App., 143 S.W. 
2d 165, followed in 143 S.W.2d 167. 
8A. Mo.—^Bedmon v. State Social Se¬ 
curity Commission, App., 143 S.W. 
2d 168—Clay v. State Social Secu¬ 
rity Commission, App., 143 S.W.2d 
165, followed in 148 S.W.2d 167— 

85. Mo.—Hardy v. State Social Stec. 
Commission, App., 187 S.W.2d 520 
—Hooks V. State Social Security 
Commission, App., 165 S.W.2d 267. 

86. Wash.—Adams v. Ernst, 95 P.2d 
799, 1 Wash.2d 254. 

87. Minn-—Application of Howe, 1 
N.W.2d 396, 211 Minn. 427. 

Mo.—Howell V. State Dept of Public 
Health and Welfare, App., 249 S.W. 
2d 863—Foster v. State Social Sec. 
Commission, App., 187 S.W.2d 870 
—^Burley v. State Social Security 
Commission, 163 S.W.2d 95, 236 Mo. 
App. 930—^Miller v. State Social 
Security Commission, App., 138 S. 
W.2d 760. 

88. Ill.—^Brown v. State Department 
of Old Age Assistance, 17 N.E.2d 
221, 369 111. 543—^Borreson v. De¬ 
partment of Public Welfare, 14 N. 
E.2d 485, 368 ILL 425. 
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has been held, under a statute to such effect, that the 
court merely has the power to remand the proceed¬ 
ings for redetermination and cannot place or restore 
petitioner to the old age assistance rolls.89 In any 
event the court cannot modify an award where such 
modification is not warranted by the evidence.^® In 
a proper case the court can remit the proceeding to 
the state commissioner of social welfare for proper 
proceedings by him, such as a hearing.®! It is prop¬ 
er to remand a cause for redetermination only if the 
court concludes that a fair and reasonable oppor¬ 
tunity to present evidence by the applicant will 
reasonably tend to support the conclusion that he is 
entitled to assistance.®® 

§ 28. Recovery for Assistance Paid 

While the recipient of old age assistance Is liable for 
the amount thereof under special statute or where he re¬ 
ceived such assistance as a result of accident, fraud, or 
mistake, authorities differ as to whether he is liable 
otherwise. 

The disbursements made under an old age as¬ 
sistance law, being mere gratuities, as discussed 
supra § 16, are ordinarily recoverable only when, 
and in the manner, and from the source, the stat¬ 
utes may direct®® Accordingly, in the absence of 


special statute,®^ or in the absence of special cir¬ 
cumstances such as accident, fraud, or mistake,®^ 
no liability rests on an aged person to reimburse the 
state and county for aid granted; and the state 
•has no claim against the property of a recipient of 
old age assistance which it can assert during his 
lifetime.®® So also, it has been held that except as 
statutes may otherwise provide, the receipt of old 
age assistance payments does not create a con¬ 
tractual relationship, or a relationship of creditor 
and debtor, so as to authorize the municipality to 
recover such payments when the recipient becomes 
possessed of property.®*^ The remedy given for the 
reimbursement of municipalities under statutes relat¬ 
ing to the granting of relief to poor and indigent 
persons generally, discussed in Paupers § 64, has 
been held not to be applicable to payments made 
pursuant to old age assistance statutes.®® 

On the other hand, it has been held, under or apart 
from statutes so providing, that a recipient’s ac¬ 
ceptance of assistance constitutes a debt or implied 
contract on the part of the recipient to repay the 
funds so obtained if and when he is in a position 
to do so;®® and the fact that the public welfare of¬ 
ficials had notice of an applicant’s ownership of cer- 


Mo.—Kelley v. State Social Security 
Commission, 161 S.W.2d 661, 286 
Mo.App. 1058—^Ellis Y. State Social 
Security Commission, 145 S,W.2d 
161, 235 Mo.App. 634. 

89. Mo.—^Rosebrausrli v. State Social 
Sec. Commission, App., 196 S.W.2d 
27—^Foster v. State Social Sec. 
Commission, App., 187 S.W.2d 870 
—Hardy v. State Social Sec. Com¬ 
mission, App., 187 &W.2d 520— 
Johns V. State Social Security Com¬ 
mission, 148 S.W.2d 161, 235 Mo. 
App. 150. 

Former statute 

(1) Under the law prior to the 
statute in the form referred to in the 
text, under which a trial de novo 
was permitted on appeal, it was held 
that the court could decide that the 
recipient of benefits who had been 
removed from the rolls was entitled 
to the benefits and should be restored 
to the rolls.—Keller v. State Social 
■Security Commission, 137 S.W.2d 989, 
284 Mo.App. 839—Gralvln v. State So¬ 
cial Security Commission of Mis¬ 
souri, Mo.App., 129 S.W.2d 1051— 
Hughes V. State Social Security Com¬ 
mission, 128 S.W.2d 671, 234 Mo.App. 
87. 

(2) The court could adjudge plain¬ 
tiff entitled to all assistance which 
plaintiff was drawing at the time of 
being stricken from the rolls.— 
Hughes V. State Social Security Com¬ 
mission, supra. 

(3) The court cduld order the res¬ 
toration to relate back to, and.with 


back pay flrom, the date plaintiff was 
stricken from the rolls, even though 
such provision was unnecessary, 
since the same effect would occur by 
operation of law.—Galvin v. State 
Social Security Commission of Mis¬ 
souri, supra—Hughes v. State Social 
Security Commission, supra. 

<4) The court could not fix the 
amount of the benefits.—^Hughes v. 
State Social Security Commission, 
Mo.App,, 142 S.W.2d 672—Keller v. 
State Social Security Commission, 
Mo.App., 137 S.W.2d 991—Keller v. 
State Social Security Commission, 
137 S.W.2d 989, 234 Mo.App. 839— 
Hughes V. State Social Security Com¬ 
mission, 128 S.W.2d 671, 234 Mo.App. 
37. 

(5) Likewise, the court could not 
decide how long the benefits should 
continue.—^Hughes v. State Social Se¬ 
curity Commission, 128 S.W.2d 671, 
234 Mo.App. 37. 

90. N'.J.—Slocum v. Krupy, 77 A.2d 
871, 11 N.J.Super. 81. 

91. Isr.T.— Clark v. Marsh, 55 N.T.S. 
2d 157, 269 App.Div. 804, appeal 
dismissed 68 K.H2d 711, 294 N.Y. 
976. 

Attoxnays’ agTeemeiit as to hearing 
Order denying application to re¬ 
view determination of commissioner 
of social welfare of city denying old 
age assistance and refusal of com¬ 
missioner of social welfare of state 
to modify or annul determination, in 
view of agreement by attorneys that 
a hearing should be had, was re- 
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versed and proceeding was remitted 

to state commissioner.—Clark v. 

Marsh, supra. 

98. Mo.—Howell V. State Uept. of 
Public Health and Welfare, App., 
249 S.W.2d 863—Chapman v. State 
Social Security Commission, 147 
S.W.2d 157, 235 Mo.App. 698. 

93. Ohio.—Scobey v. Fair, 45 N’.E.2d 
139, 70 Ohio App. 51. 

94. Cal.—Alameda County v. Jans¬ 
sen, 106 P.2d 11, 16 Cal.2d 276, 130 
AL.R. 1141. 

96. Idaho.—State ex rel. Nielson v. 
Lindstrom, 191 P.2d 1009, 68 Idaho 
226. 

96. Ohio.—^Potts V. Adams, 90 N.E.2d 
703, 86 Ohio App. 311. 

97. Idaho.—State ex rel. Nielson v. 
Lindstrom, 191 P.2d 1009, 68 Idaho 
226. 

Mass.—City of Worcester v. Quinn, 
23 N.E.2d 463, 304 Mass. 276, 125 
AL.R. 707. 

98. Mauss.—City of Worcester v. 
Quinn, supra. 

99. Neb.—^Boone County Old Age As¬ 
sistance Board of Boone County 
V. Myhre, 32 N.W.2d 262. 149 Neb. 
669. 

N.T.—^In re Benlngaso*s Estate, 300 
N.T.S. 951. 165 Mlsc. 459—In re 
Trent’s Estate, 288 N.T.S. 928, 159 
Misc. 822. 

Pa.—^Estate of Jacobs. Orph., 42 
Berks Co. 131—Commonwealth of 
Pennsylvania, Dept, of Public As¬ 
sistance v. Filbert, Com.PL, 84 
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tain property does not estop the municipalily from 
making a claim for reimbursement^ Under a per¬ 
missive statute municipalities are permitted to secure 
reimbursement where the recipient of old age as¬ 
sistance has come into funds and, in such a case, 
it has been held that the recipient is required to re¬ 
imburse the municipality not only for assistance 
rendered after his receipt of funds, but also for 
assistance previously rendered.® 

Accident, fraud, or mistake. A person who 
wrongfully receives assistance while possessed of 
property is liable for the amount of money so re¬ 
ceived and the recipient’s debt is imputable to his 
legatee to the extent of the money received by the 
legatee from the recipient’s estate.® So also, neither 
the pensioner nor his heirs can retain moneys which 
are shown to have been paid out to him while he 
was not eligible to receive such payments;® and in 
so far as a pensioner was ineligible to receive the 
benefits of the pension act, a recovery can be had 
of the money paid out during the time he was so 
ineligible.^ The acceptance of a pension payment 
by a pensioner is in effect an affirmative representa¬ 
tion that no assets have been acquired by him which 
in any manner disqualify him to receive the benefit 


of the pension law.® Certainly, under a statute to 
that effect, pa 3 anents of old age assistance to a per¬ 
son ineligible to receive them, which are procured 
through misrepresentation or concealment of mate¬ 
rial facts, are recoverable as a debt due the state.® 
Notwithstanding the recipient of relief concealed 
the existence of a trust of which he was the bene¬ 
ficiary and which had funds available for his main¬ 
tenance in excess of that which would determine 
his eligibility to receive benefits, the state has been 
held to have no right to discharge the duty of the 
trustee and cannot recover from the trust estate the 
amount given the recipient.^® Under a statute so 
providing, one who in good faith receives excess aid 
is required to return such excess,^! and only such 
excess,to the state and county; and, where more 
than the amount of such excess is repaid to the 
county, the county should refund the difference to 
such persons.^® 

Distribution of repayments. In general, the dis¬ 
tribution of reimbursements for old age assistance 
payments is governed by the statute.^^ Where as¬ 
sistance payments have been repaid to the welfare 
commissioner,!® as where the welfare commissioner 
has sold properly conveyed to him by the recipient 


Berks Go. 290, 66 York I«esr.rtec. 
121—Department of Public Assist¬ 
ance V. Batya, Com.Pl., 3 Fay.Ij.J. 
Ill, 10 Som.Liegr.J. 68—Common¬ 
wealth V. Williams, Com.Pl., 84 
Liuz.Liee:.Reg: 116, 10 Som.LeK.J. 
126. 

The spacUlo provlsioiL In the Old 
Asre Assistance Act for refund to the 
state of all old age assistance, In¬ 
cluding that supplied under prior act, 
must prevail over general terms used 
elsewhere In the subsequent act.—In 
re Waits* Bstate, 7 A.2d 329, 336 Pa. 
151, followed in In re Clark's Estate, 
7 A.2d 332, 336 Pa. 158. 

Xegislatnxe held to have power to re¬ 
quire repayment 

Pa.—Commonwealth v. Bell, 35 Pa. 
Dist. & Co. 146. 

1. N.T.—^In re Benlngaso’s Estate, 
300 N.Y.S. 951, 166 Misc. 459. 

3. Mass.—City of Boston v. Mc- 
CaflCerty, 102 N.R2d 415. 

Provision held not inconsistent with 
federal Social Saourlty Act 
Mass.—City of Boston v. McCafferty, 
supra. 

3. Mass.—City of Boston v. McCaff- 
erty, supra. 

-4h N.Y.—^Hodson v. Marks, 300 N.Y. 

a. 661, 165 Misc. 680. 

Pailure to disclose aoquisitioa of 
property 

Where old age pensioner during 
continuance of pension grant failed 
to notify county department of pub¬ 


lic welfare of the acquisition of prop¬ 
erty or income in excess of the 
amount which determines eligibility 
to receive such pension, as ^required 
by statute, county department could 
recover amount paid as pension ben¬ 
efits during entire time pensioner 
was In fact disqualified to receive 
the pension, and not merely the 
amount possessed by pensioner in 
excess of the sum which determined 
eligibility.—Kostelc v. Lake County 
Dept, of PubUc Welfare, 223 P.2d 614, 
122 Colo. 481. 

5- N-.Y.—Hodson v. Marks, 300 N.Y. 

S. 661, 165 Misc. 680. 

6. Colo.—^Kostelc v. Lake County 
Dept, of Public Welfare, 223 P.2d 
614, 122 Colo. 48L 

7. Colo.—Eostelc v. LaJke County 
Dept, of Public Welfare, supra. 

8. Colo.—Eostelc V, Lake County 
Dept, of Public Welfare, supra. 

9. Okl.—^Brashears v. State ex rel. 
Okl. Public Welfare Commission, 
154 P.2d 101, 194 Okl. 663—State 
ex rel. Williamson v. Knight, 137 
P.2d 894, 192 Okl. 573. 

la OkL—State ex reL Oklahoma 
Public Welfare Commission v. Si¬ 
mon, 222 P.2d 1027, 203 OkL 433. 
11. CaL—Board of Social Welfare 
V. Los Angeles County, 162 P.2d 
636. 27 Cal.2d 90. 

The term **ezoess aid” In statutes 
requiring return to state and county 
of excess aid paid thereby to aged 
persons means only amount by which 
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total payments to such persona ex¬ 
ceeds sums they are entitled to re¬ 
ceive under prevailing statutes and 
encompasses only amount by which 
value of their property exceeds max¬ 
imum value allowed them during pe¬ 
riod in which they receive aid; and 
the statutory provision relating to 
repayment of old age assistance 
should not be regarded as amend¬ 
ment or enlargement of rights con¬ 
ferred on recipient by a previous pro¬ 
vision for return to county of excess 
aid paid to one acquiring property 
or income exceeding amount allowed 
during continuance of such aid, but 
as interpretative of such rights.— 
Board of Social Welfare v. Los An¬ 
geles County, supra. 

12. Cal.—^Board of Social Welfare v. 
Los Angeles County, supra. 

13- Cal.—^Board of Social Welfare 
V. Los Angeles County, supra. 

14h Ind.—^Department of Public Wel¬ 
fare of Allen County v. PotthofiC, 
44 N.E.2d 494. 220 Ind. 574. 

Statute limited to ca se e of frand or 
error 

The provision of state public wel¬ 
fare act relating to distributions of 
reimbursements for payments of old 
age assistance applies only to dis¬ 
tribution of funds recovered on ac¬ 
count of ffaud or error.—^Dex>artment 
of Public Welfare of Allen County v. 
Potthoff, supra. 

15. N.Y.—In re Nolta’s Estate, 66 N. 
Y.S.2d 818, 185 Misc. 501. 
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of old age assistance to secure reimbursement, 
he becomes a trustee of such funds, for the repay¬ 
ment to the federal government, the state, and the 
county of sums advanced by them for such assist¬ 
ance,and for the return of the balance, after 
making the authorized deductions, to the recipient 
or his representatives.!* 

§ 29. -LiabiUty of Estate of Recipient 

A <iecedent's estate Is liable for the amount of as¬ 
sistance granted decedent during his lifetime, iwhere a 
statute so provides or where he received such assistance 
as a result of accident, fraud, or mistake; but authori¬ 
ties differ as to whether the estate is liable otherwise. 

Ordinarily, the estate of a deceased recipient of 
old age assistance is not liable for the amount of 
assistance furnished to the recipient in his lifetime 
in the absence of a statute so providing,!* at least 
where the payments to the recipient were not made 


because of accident, fraud, or mistake.On the 
other hand, the state may, under or apart from stat¬ 
utory provisions to that effect, be entitled to re¬ 
cover from a decedent’s estate the amount of old 
age assistance paid to him during his lifetime, 
at least if and in so far as the estate exceeds a 
specified value and it has been held that this rule 
is based on the implied obligation of one receiving 
assistance to repay the amount received when he 
is in a position to do so, as discussed supra § 28, 
and that such obligation becomes a claim against the 
estate of a deceased beneficiary.^s The fact that 
there is no remedy provided by statute for the en¬ 
forcement of the statutory right to recover as¬ 
sistance paid from the estate of the recipient does 
not mean that such right must fail,^^ since the 
established procedure for the collection of claims 
against an estate is available and affords an adequate 


16. N.Y.—^In re Nolta’s Estate, su¬ 
pra. 

17* N.Y.—^In re Nolta's Estate, su¬ 
pra. 

18. N.Y.—^In re Nolta's Estate, su¬ 
pra. 

19. Ohio.—^Division of Aid for the 
A^ed, Department of Public Wel¬ 
fare, V. Hogran, 54 N.B.2d 781, 143 
Ohio St. 186. 

20. Mass.—City of Worcester v. 
Quinn. 23 N.E.2d 463, 304 Mass. 
276, 125 A.L.R. 707. 

No oommoiUlaw liability 
In the absence of any statute cre¬ 
ating right of action against estate 
of recipient of old-age assistance 
benefits, liability of the estate was 
governed by the common law under 
which no recovery could be had in the 
absence of accident, fraud, or mis¬ 
take.—City of Worcester v. Quinn, 
supra. 

21. Ind.—Wayne County Depart¬ 
ment of Public Welfare v. Scott's 
Estate, 65 N.E2d 337, 115 Ind.App. 
28. 

Pa.—Commonwealth v. Smith, 25 A 
2d 694, 344 Pa. 381—In re Waits’ 
Estate, 7 A2d 329. 336 Pa. 161, fol¬ 
lowed in In re Clark's Estate, 7 A. j 
2d 332, 336 Pa. 158 and Common¬ 
wealth, Department of Public As¬ 
sistance, V. Hansen's Estate, 7 A 
2d 833, 336 Pa. 159—Commonwealth 
V. Hoos, 35 Pa.Dlst. & Co. 166— 
Commonwealth v. Breidlnger, Com. 
PI., 26 North.Co. 897. 

Sight held not lost by repeal or 
amendment 

Ind.—Dake County Department of 
Public Welfare v. Nichols* Estate, 
62 NJa;.2d 146, 223 Ind. 467—Wayne 
County Department of Public Wel¬ 
fare v. Scott's Estate, 55 N.E2d 
387, 115 Ind.App. 23. 

81 C.J.S.—5 


Provision held valid 
Ind.—^Lake County Department of 
Public Welfare v. Nichols* Estate, 
62 N.E.2d 146, 223 Ind. 467. 

Neb.—^Boone County Old Age Assist¬ 
ance Board v. Myhre, 32 N.W.2d 
262, 149 Neb. 669. 

Pa.—In re Walts' Estate, 7 A2d 329. 
336 Pa. 151, followed In In re 
Clark’s Estate, 7 A2d 332, 336 Pa. 
158. 

Property must be held by admlnis- 
trator 

The statutory right of state to re¬ 
cover old age assistance provided for 
brother of bank depositor was limit¬ 
ed to property in possession of broth¬ 
er's administrator, and, where admin¬ 
istrator was not entitled to deposit, 
state was not entitled thereto as 
against executor of depositor.—Stam¬ 
ford Sav. Bank v. Everett, 42 A2d 
662, 132 Conn. 92. 

Bedplent as contractually bound 

(1) Application for old age assist¬ 
ance listing realty applicant then 
owned, grant of assistance, and ac¬ 
ceptance of monthly payments as 
made constituted a contract on part 
of the recipient to be bound by stat¬ 
ute making his realty after his death, 
subject to claim in favor of county 
old age assistance board for assist¬ 
ance received.—^Boone County Old 
Age Assistance Board of Boone Coun¬ 
ty V. Myhre, 32 N.W.2d 262, 149 Neb. 
669. 

(2) Under a statute so providing, 
the recipient is charged with a prom¬ 
ise to pay for the cost of relief fui> 
nished, so that such cost is a valid 
debt of recipient and allowable as 
general claim against latter's estate 
after his death without demonstra¬ 
tion of decedent's misrepresentation, 
concealment of assets, or fraud.—^In 
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I re Trent's Estate, 288 N.Y.S. 928, 159 
Misc. 822. 

82. Mont.—^In re Bierman's Estate, 
* 167 P.2d 350, 118 Mont. 481. 
Dlsauallfloatiou to receive asslstsiioe 
Under old age assistance statute 
providing that executor of receiver 
of assistance shall be liable to town 
for amount of assistance received if 
receiver's estate possesses funds "not 
otherwise exempted,’* quoted words 
refer to funds whose possession 
would, if decedent were alive, have 
disqualified him as recipient of as¬ 
sistance. Accordingly, where recipi¬ 
ent, during period while assistance 
was given, did not possess property 
exceeding statutory amount estate 
assets were not subject to claim by 
town for reimbursement of amount 
of assistance given under old age as¬ 
sistance statute.—Town of Dart¬ 
mouth V. Pauli, Mass., 105 N.E.2d 846. 
What constitates ^^estata” for valua¬ 
tion purposes 

The word "estate” in statute pro¬ 
viding that if deceased old age as¬ 
sistance recipient leaves an estate 
exceeding a certain amount accord¬ 
ing to inventory and appraisement 
filed in matter of his estate, State 
Department of Public Welfare shall 
present claim sgalnst such estate for 
total amount of assistance paid, 
means value of deceased’s property 
as disclosed by inventory and ap¬ 
praisement not merely what la left 
after payment of preferred claims 
and administration expenses.—^In re 
Bierman’s Estate, 167 P.2d 850. 118 
Mont 481. 

23. Pa.—^In re Waits* Estate, 7 A2d 
329. 336 Pa. 151. 

2A Ind.—Lake County Department 
of Public Welfare v. Nichols' Es* 
tate, 62 NJBL2d 143, 223 Ind. 467. 
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remedy for the recovery of a claim for old age as¬ 
sistance paid.25 

The federal Social Security Act does not require 
the states to exact reimbursements from the estates 
of recipients of old age assistance,26 or preclude 
them from releasing such exactions as may have 
been previously acquired.27 Moreover, the fact that 
statutes provide for the division between the fed¬ 
eral, state, and municipal governments of money 
recovered from a recipient’s estate does not create 
any liability on the part of such estate but such 
statutes are intended to provide for reimbursement 
from the estate of a recipient who through error or 
fraud received overpayments.^^ A statute making 
the obtaining of old age assistance by fraudulent 
means a criminal offense, affords no basis for main¬ 
taining a civil proceeding against the estate of a 
recipient to recover the amount of old age assistance 
received by him.30 

Retroactive operation of statute. While a statu¬ 
tory provision that a beneHciary’s estate is liable 
for the assistance paid to beneficiary in his lifetime 
has been held to be retroactive, so that claims may 
be made for benefits received by the beneficiary 
both prior and subsequent to the passage of the 
statute,^!* it has also been held that such provision 


is not to be given a retroactive effect, at least in the 
absence of a clear showing of such legislative in- 

tent.62 

Fraud, error, or overpayment; penalties. The 
agency administering old age assistance is entitled 
to recover from the estate of the recipient for as¬ 
sistance obtained by fraud and deceit,23 or where the 
deceased recipient was for some reason not entitled 
to receive such assistance.®^ So also, pa 3 mients 
made in violation of the constitution may be re¬ 
covered from the estate of the deceased beneficia- 
ry.26 Under some statutes, recovery is authorized 
from the decedent’s estate of double the amount of 
aid paid to decedent during his lifetime, where he 
had money and personal property exceeding the 
amount allowed to aid recipients by law;®® but 
where the recipient acted in good faith in accepting 
assistance, recovery will be limited to the amotmt 
accepted without the penalty feature.®*^ 

Insurance policies. Where a person who has re¬ 
ceived old age assistance dies having insurance on 
his life, imder some statutes the proceeds of the 
insurance will be applied to the reimbursement of 
the county,®® provided the terms of the policy so 
permit;®® but the fact that the county board com¬ 
plies with the statutory provisions relating to liens. 


25. Ind.—Liafce County Department 
of Public Welfare v. Nichols* ins¬ 
tate, supra. 

28. Ind.—l>epartment of Public Wel¬ 
fare of Allen County v. Potthoff, 
44 N.S.2d 494, 220 Ind. 674. 

27. Ind.—^Department of PubUc Wel¬ 
fare of Allen County v. Potthoff, 
supra. 

88i Mass.—City of Worcester v. 
Quinn, 23 N.R2d 463, 304 Mass. 276, 
125 A.D.It. 707. 

89w Mass.—City of Worcester v. 
Quinn, supra. 

8(K Kan.—^In re Butler's Kstate^ 152 
P.2d 815, 159 Kan. 144. 

8Xi Pa.—In re Drace’s Estate, 34 Pa. 
Dist & Co. 426, 1 Monroe I*R. 76, 
9 Som.Lies.J. 167. 

88. Mich.—In re Davis’ Estate, 48 
M.W.2d 161, 330 Mich. 647. 

NJD.—State v. Wehe, 6 N.W.Sd 311, 
72 186. 

88. Mo.—State ez rel. State Social 
Security Commission v, Butler’s 
Estate^ 181 S.W.2d 768, 353 Mo. 14. 
City as srenszal ovedltor 
The oblliratlon to the city of per¬ 
son who, while possessing* a sufficient 
bank account, received old age assist¬ 
ance from city, represented a chose 
In action which was required to be 
regarded as ’personal property’* 
which under ’^Implied contract” pro¬ 
vision of statute he was . obliged to 


repay, and hence city was a general 
creditor of recipient’s estate.—Hod- 
son V. Marks, 300 N.T.S. 661, 165 
Misc. 680. 

Beoovery by stats department 
Money paid to an individual on 
fraudulent claims made by him to 
the county board of social welfare 
may be recovered from his estate by 
the state department of social wel¬ 
fare in a civil action; and, under ap¬ 
propriate statutory provision, the 
power to bring such suit rests in the 
state department of social welfare 
and not in the county board.—^In re 
Erwin’s Estate, 203 P.2d 207, 166 Kan. 
680. 

34. Okl.—State ez reL Williamson 
V. Knight, 137 P.2d 894, 192 OkL 
673. 

Bedpient having ezoessive assets 

Okl.—State ez reL Williamson v. 
Knight, supra. 

35. Wash.—State v. Ouaranty Trust 
Co. of Yakima, 148 P.2d 323, 20 
Wash.2d 588. 

36. Cal.—Department of Social Wel¬ 
fare of State V. Gardiner, 210 P.2d 
855, 94 Cal.App.2d 431. 

Such provision is not invalid as 
against public policy, or as bill of at¬ 
tainder.—Department of Social Wel¬ 
fare of State V. Gardiner, supra. 
Fennisslve provision 
Under old age security law, provld- 
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ing that double the amount of aid 
paid in excess of that to which re¬ 
cipient was legrally entitled *‘may” be 
recovered by department of social 
welfare from recipient’s estate, 
’‘may” is permissive and does not 
mean “must.”—^Department of Social 
Welfare v. Wingo, 176 P.2d 262, 77 
CaJ.App.2d 816. 

37. CaL—^Department of Social Wel¬ 
fare V. Wingo, supra. 

38. N.J.—^Mlddlesez County Welfar.e 
Board V. Motollnsky, 85 A.2d 463, 
184 M.J.Eq. 323. 

39. N.J.—-Middlesex County Welfare 
Board V. Motollnsky, supra. 

Bights of beneflolairieB as precluding 
reimbursement 

The statute relating to application 
of proceeds of life policies to reim¬ 
bursement of the county for old-age 
assistance paid to an insured was not 
applicable to life policies of Insured 
recipient of old-age assistance in 
which defendants were designated 
beneficiaries; and where premiums 
on life policies originally payable to 
Insured’s estate had been paid by de¬ 
fendants who were designated as ben¬ 
eficiaries before Insured’s death, 
change of beneficiaries would not be 
nullified for fraud on insured’s credi¬ 
tors so as to subject proceeds to pre¬ 
emption for old age assistance paid 
to insured,—Middlesex County Wel¬ 
fare Board V. Motollnsky, supra. 
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by filing- the statutory certificate, does not give it 
any lien on, or right to, the proceeds of insurance 
policies.^® 

Preferences and priorities. While it has been held, 
under a statute providing that debts due the state 
shall be the last paid, that a claim of a state for 
repayment of the amount of assistance furnished to 
a beneficiary cannot be recovered from his estate 
until other creditors have been paid in full,^! it has 
also been held, under other statutes, that the state 
is a general creditor of the decedent’s estate for the 
amount of assistance furnished, ^2 except in so far 
as the statute specifically exempts a specified amount 
from the rule.^* Under still other statutes, the 
state’s claim for money paid as assistance is a 
preferred claim after funeral expenses and the ex¬ 
pense of administering the decedent’s estate.^^ 
Where the statute so provides the amount of old 
age assistance paid to a deceased person or to his 
spouse or either or both of them constitutes a pre¬ 
ferred claim against the estate of such deceased 


person but this preferred claim has been held 
to be limited to the estate of the spouse who first 
dies,^® and is not assertable against the surviving 
spouse or such spouse’s interest in the estate of his 
deceased consort^^ 

Recovery of payments. An executor who, under 
a mistake of law, has voluntarily paid, to persons 
who are not agents of a town, the amount of old 
age assistance received by his decedent, is not en¬ 
titled to recover such payments from the town.^® 

§ 30. -LiabiKty of Spouse, Relatives, or 

Children 

Under statutes so providing recovery of the amount 
paid to a recipient of old age assistance may be had from 
his relatives; but the relatives from whom, and the 
circumstances under which, recovery may be had are 
limited by the statutory provisions. 

Under statutes so providing, recovery of the 
amount paid to a recipient of old age assistance 
may be had from a relative of such recipient;^® 


40. N.J.—Middlesex CJounty Welfare 
Board V. Motolinsky, supra. 

41. Pa.—^In re McDowell's Bistate, 
36 Pa.Dlst. & Co. 573—^In re Slple’s 
Estate, 35 Pa.Dlst. & Co. 489, 9 
Som.Iie8r<J. 294, 53 Tork Le^-Bec. 
76. 

42. Arlz.—re Gilbert's Estate, 
240 P.2d 534, 73 Ariz. 261. 

Statute keld dear and effective 
Arias.—^In re Gilbert's Estate, supra. 

43. Ariz.—^In re Gilbert's Estate, su¬ 
pra. 

Intent manifested by ezemptlpn pro¬ 
vision 

■Statute maklngr state general cred¬ 
itor of decedent's estate for amounts 
of old age assistance furnished, but 
providing that no claim shall be filed 
against estate of recipient leaving 
surviving spouse or minor child, and 
that no claim should be filed against 
first one thousand dollars of any es¬ 
tate, manifested legislative Intent 
that heirs at law of deceased pen¬ 
sioners should not be entirely 
stripped of small amounts remaining 
of estates of pensioners after ex¬ 
penses of administration, preferred 
claims, and claims of general credi¬ 
tors had been paid, and set up formu¬ 
la to cu:complish such result.—In re 
Gilbert’s Estate, supra. 

State not entitled to preference 
Under statute making state general 
creditor of decedent’s estate for 
amount furnished for old age assist¬ 
ance and providing that no claim 
should be filed against first one thou¬ 
sand dollar valuation of any estate, 
mere fact that valuation of estate, 
after deducting one thousand dollars, 
exceeded amount of state’s claim did 
not entitle state to payment in full 


in preference to preferred claims and 
allowable deductions.—In re Gilbert’s 
Estate, supra. 

44. N.D.—Weber v. Weber, 42 N.W. 
2d 67—State v. Wehe, 6 IT.W.2d 
311, 72 N.D. 186. 

43. Ohio.—Division of Aid for the 
Aged in Dept of Welfare v. Wargo, 
App., 73 N.B.2d 701. 

Liability generally for assistance 
paid to spouse see infra 8 30. 
Purpose of legislature 
In statutes making total amount 
of aid paid to deceased recipient "or 
to his spouse or either or both of 
them” a preferred claim against es¬ 
tate of such deceased person, legisla¬ 
ture, by Inclusion of quoted language, 
sought to fasten on estate of de¬ 
ceased recipient of aid for aged, and 
on estate of his deceased spouse, any 
aid paid to either, separately, and it 
sought to make liable an estate of a 
deceased person where person him¬ 
self would not be liable.—Division of 
Aid for Aged v. Breskvar, App., 99 
N.E.2d 802, affirmed 97 N'.E.2d 28, 155 
Ohio St 15. 

ConstruotioiL of statute 

(1) Provision of the old age pen¬ 
sion law relating to preferred claim 
against estate of deceased person for 
amount of aid paid to such person 
and to his or he^ spouse is ambiguous 
and should be strictly construed in 
favor of the ont' sought to be sub¬ 
jected to its terms.—Division of Aid 
for the Aged, Department of Public 
Welfare, v. Hogan, 54 H.E.2d 781, 143 
Ohio St 186. 

(2) The statute providing that 
amount of old age pension paid to 
I>erson "and/or’' his or her spouse 

be preferred claim against such 
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person’s estate after his death is in 
derogation of common law and must 
be construed strictly to mean that 
state can recover all or portion of 
amount of pension paid decedent dur¬ 
ing lifetime of himself and his sui^ 
viving wife from wife’s estate after 
her death, as words "and/or” mean 
that surviving spouse’s estate is lia¬ 
ble for such amount, whether either 
or both spouses receive pension.—In 
re Toepfer’s Estate, 50 N.E2d 611» 
72 Ohio App. 1. 

TVTeaTiIng of <*prefezrad,” 

The word "preferred” is used in its 
ordinary or usual sense of giving 
priority to, meaning that the thing 
to which it is attached has some ad¬ 
vantage over another thing of the 
same character, which but for this 
advantage would be like the others, 
and hence such claim is entitled to 
priority over other claims.—Rogers 
V. Peoples Bldg. & Sav. Co., 1 Ohio 
Supp. 371. 

Statute held not retroactive 
The statute making old age assist¬ 
ance grant a preferred claim against 
estate of either the recipient or the 
recipient's spouse does not operate 
retroactively and did not make liable 
an estate of a deceased spouse of a 
recipient receiving aid prior to effec¬ 
tive date of statute.—^Division of Aid 
for Aged Dept, of Public Welfare v. 
Breskvar. 97 N.E.2d 28, 155 Ohio St. 
15. 

14a. Ohio.—Scobey v. Pair, 45 lT.E.2d 
I 139, 70 Ohio App. 51. 

Ohio.—Scobey v. Fair, supra. 

48. Mass.—-Hinckley v. Town of 

Barnstable, 42 N.E.2d 581, 811 

Mass. 600. 

49. ' Ohio.—-Division of Aid for the 
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but, since statutes are the only authority which may 
be looked to in seeking such a recovery,60 the rela¬ 
tives from whom, and the circumstances under 
which, recovery may be had are limited to those 
authorized by the statute.6i Thus, in the absence 
of a statute clearly creating such liability, neither a 
wife nor her estate is liable for the amount of as¬ 
sistance paid to her deceased husband during his 
lifetime.62 However, where a statute so provides 
a spouse or adult child of one receiving old age 
assistance is responsible for the recipient’s support 
and liable for the assistance furnished recipient, if,60 
or in so far as,64 such relative is pecuniarily able to 
support the recipient; and this is so even though 
such relative offered to support the recipient in his 
home before the old age assistance was extended.65 
Under some statutes the separate property of a 
spouse is liable for old age assistance furnished to 
the other spouse during the existence of the marital 
relationship ;66 but it is essential that the assistance 
be furnished during the time the marital relation¬ 
ship existed.67 

Where the statute provides that a relative shall 
be responsible if of suflGlcient financial ability, a 
relative’s liability is limited to the amount of as¬ 
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sistance furnished during the period when such rela¬ 
tive was of sufficient ability;®8 and, similarly,, 
where a wife, having no separate property, was un¬ 
der no obligation to support her husband during the 
time he was receiving old age assistance, the fact 
that she acquires some property after his death does 
not create an obligation for support which will relate 
back to the time the assistance was furnished so as 
to render the wife’s estate liable for the assistance 
furnished to the husband.®® Moreover, a statute 
providing for liability of the estate of a recipient 
for assistance furnished during his lifetime does 
not render the estate of the recipient’s deceased wife 
liable therefor.®® 

Filing income tax fetwm as criterion. Under a 
statute so providing, proceedings may be instituted 
against the kindred of persons receiving old age as¬ 
sistance where the kindred filed an income tax re¬ 
turn ;®i such a provision has been held not to be in- 
valid,®2 since using the filing of an income tax as a 
basis for requiring further investigation of financial 
ability is a natural classification which the legisla¬ 
ture may designate as the first element in proof of 
financial ability.®® 
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Aged. Department of Public Wel- 
fare. v. Hogan, 54 781, 143 

Ohio St 186. 

Sa Ohio.—^Division of Aid for the 
Aged, Department of Public Wel¬ 
fare, Y. Hogan, supra. 

61. Ohio.—^Division of Aid for the 
Aged, Department of Public Wel¬ 
fare, Y. Hogan, supra. 

62. Ohio.—Division of Aid for the 
Aged, Department of Public Wel¬ 
fare, V. Hogan, supra. 

Statute held inapplicabls 

Statute providing that husband 
must support himself, wife, and mi¬ 
nor children, and if unable to do so, 
the wife must assist him cls far as 
able, was inapplicable in respect of 
right of welfare department to re¬ 
cover against estate of deceased wife 
for aid furnished husband under the 
old age pension law.—Division of Aid 
for the Aged, Department of Public 
Welfare, v. Hogan, supra. 

63. H.T.—Hodson v. Stapleton, 290 
H.Y.S. 670. 248 AppJMv. 624--In re 
Black's Hstate, 269 N.T.a 511, 150 
Mlsa 433. 

64. CaL—Dos Angeles County v. La 
Fuente, 129 P.2d 878, 20 Cal.2d 
870, certiorari denied La Fuente v. 
Xios Angeles County, 63 aCt. 441, 
817 XT.S. 698, 87 L.Ed. 568, rehear¬ 
ing denied 68 S.Ct. 658, 818 U.S. 
798, 87 LJSd. 1162, 68 aCt 768, 818 
V.a 800 , 87 L.Bd. 1164, 68 aCt 
851, 818 U.a 802, 87 LuEd. 1166, 
68 act. 1026, 819 n.a 779 , 87 Lu 


Ed. 1724, and 68 aCt 1814, 819 
U.S. 783. 87 L.Ed. 1727. 

55. Cal.—^Los Angeles County v. La 
Fuente, 129 P.2d 378, 20 Cai.2d 870, 
certiorari denied La Puente v. Los 
Angeles County, 63 S.Ct 441, 817 
U.a 698, 87 L.Ed. 558, rehearing 
denied 63 aCt. 558, 818 U.S. 798. 
87 L-Ed. 1162, 63 S.Ct 768, 318 U.S. 
800, 87 L.Bd. 1164, 63 S.Ct 861, 318 
U.S. 802, 87 L.Ed. 1166, 63 S.Ct 
1026, 319 U.S. 779, 87 L.Ed. 1724, 
and 63 aCt 1314, 819 U.a 783, 87 
L.Bd. 1727. 

56. Iowa.—^Thomas v. State, 44 N.W. 
2d 410, 241 Iowa 1072. 

I Frovlsioa haid valid 
Iowa.—Thomas v. State, supra. 

Statute held clear and ftee from 
ambiguity and to require no Judicial 
construction.—^Thomas y. State, su¬ 
pra. 

57- Iowa.—Offe v. State Board of 
Social Welfare, 25 N.W.2d 731, 238 
Iowa 16. 

sa N.T.—^Hodson v. Stapleton, 290 
H.Y.a 670, 248 App.Dlv. 624. 

59. N.D.—State v. Whitver, 8 N.W. 
2d 457, 71 N.D. 664. 

60. N.D.—State v. Whitver, supra. 

6L Cal.—Los Angeles County v. 
Hurlbut 111 P.2d 968, 44 CalJtpp. 
2d 88. 

Vhe purpose behind statutory 
scheme of proceeding against those 
ming income tax returns was to 
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abbreviate labors of those Investi¬ 
gating pecuniary ability of kindred 
of recipients of old age pasonents, 
and financial ability of recipient's 
adult child is first matter to be deter¬ 
mined by court.—^Los Angeles County 
V. Hurlbut, supra. 

By enactment of this provlslonv 
court was authorized to determine 
whether defendant was able to sup¬ 
port or contribute to support of his 
mother.—^Los Angeles County v. 
Hurlbut, supra. 

62. Cal.—Los Angeles County v. 
Hurlbut, supra. 

under federal and state constitutlonB 
The provision did not create “priv¬ 
ileges'* or “discriminations" as inhib¬ 
ited by Fourteenth Amendment to 
federal Constitution, and did not lack 
“uniformity of operation” required 
by state constitution, where filing of 
Income tax return was merely suffi¬ 
cient basis for continued investiga¬ 
tion.—^Los Angeles County y. Hurl¬ 
but, supra. 

63. CaL—Los Angeles County v» 
Hurlbut, supra. 

Determiaatioii, held not arbitrary 
Determination of legislature that 
it was a public advantage to cease 
investigation qf liable kindred of re¬ 
cipient of old age payments with as¬ 
certainment that kindred did or did 
not file Income tax return was not 
arbitrary and could not be avoided 
by court.—^Los Angeles County v. 
Hurlbut, supra. 
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Notice and opportunity to be heard. Where a 
statute so provides, a child is not legally obligated 
to contribute to the support of a parent in the ab¬ 
sence of notice and an opportunity to be heard, 
so that in the absence of such notice neither the 
child nor his estate is liable for old age assistance 
furnished to the parent ;65 nor is there any liability 
on the part of the child or his estate where no 
judicial determination has been made as to the 
amount the child should contribute to the support 
of the parent.®® 

§ 31. - Lien 

Under some statutes a lien exists In favor of the 
state on realty or Interests owned by a recipient of old 
age assistance; and the statutes control the creation and 
satisfaction of such liens and questions relating thereto. 

Under statutes so providing, a lien exists in favor 
of the state on any realty which is owned by a 
recipient of old age assistance,®^ or which, after his 
death, is part of his estate;®® and under some stat¬ 
utes a debt due the state, for assistance improperly 
procured, constitutes a lien on the assets and effects 
of the recipient of the assistance to secure pa 3 rment 


of such debt®® Statutory provisions relating to the 
creation and satisfaction of the lien are control¬ 
ling;'^® and it is only pursuant to statutory provi¬ 
sions that the authorities may have a lien for as¬ 
sistance fumished.7i Where a recipient of old 
age assistance occupies a homestead which he owns, 
the state agency, by filing a duly executed state¬ 
ment as provided by statute, acquires certain rights 
against the property;"^® and subsequent to the re¬ 
cording of such statement any instrument of con¬ 
versance or encumbrance executed by such applicant 
or recipient as to such property will be null and 
void without the approval of the state agency.^® 

Property subject to lien; joint tenancies. The 
statutory lien for old age assistance ordinarily at¬ 
taches to, or is a charge on, only such real property 
as is or has been owned by the recipient^^ Wiere 
the property is divided into several interests owned 
by several persons, the lien attaches only to the in¬ 
terest owned by the recipient.^® Accordingly, in 
case of a joint tenancy it has been held that where 
the recipient dies before the other joint tenants, the 
lien terminates and is unenforceable ;7® but where 


64. N.J.—^Morris County Welfare 
Board v. Gllligran, 31 A.2d 805. 180 
N.J.Law 83. 

65. N.J,—^Morris County Welfare 
Board v. Gilllsran, supra. 

66 . N.J.—^Morris County Welfare 
Board v. Gilligan, supra. 

Ztend OIL part of dhlld 

Where welfare board furnished old 
age assistance to mother wlthout< 
invoking court procedure for dis¬ 
covery under oath by the mother 
or daughter, or both, of flnancial abil¬ 
ity, and accepted as true representa¬ 
tions of inability to pay, the board, 
on death of the daughter, was not en¬ 
titled to reimbursement from her es¬ 
tate, for assistance furnished to the 
mother, on ground that the board 
was defrauded.—Morris County Wel¬ 
fare Board v. Gllllgan, supra. 

67. Minn.—^Dimke v. Finke, 296 N. 
W. 76, 209 Minn. 29. 

Provision held valid 

(1) In generaL—^Dimke v. Finke, 
supra. 

(2) The section of the Social Wel¬ 
fare Act providing for a lien in favor 
of the state on any realty owned by 
a recipient of old age assistance, but 
providing that the lien was not en¬ 
forceable during the lifetime of the 
recipient or during the life of any 
surviving spouse of such recipient if 
the property was occupied as a home¬ 
stead. does not violate the homestead 
provision of the state constitution, 
and is not subject to any other con¬ 
stitutional infirmity.—Hawkins v. 
Btate of Kansas Social Welfare 
Board, 84 IP.2d 930, 148 KaxL 760. 


(3) Validity of statutes imposing 
lien on homesteads of recipient of old 
age benefits see Homesteads § 7. 
Constmoilon. of statute 
In construing such a statute re¬ 
sort may be had to well-settled rules 
of statutory construction, such as 
those that legislature is deemed to 
use words with their well-settled 
meaning, statutes are to be construed 
with reference to common law rela^ 
tive to same subject matter, and that 
contemporaneous legislative history 
may be considered.—^Application of 
Gau, 41 N.W.2d 444. 230 Minn. 235. 

68 . Iowa.—^In re Kupka’s Fstate, 45 
K.W.2d 866. 242 Iowa 166. 

69. Okl.—^Brashears v. State ex rel. 
Oklahoma Public Welfare Com¬ 
mission, 164 P.2d 101, 194 Okl. 663. 

70. N’.J.—Camden County Welfare 
Board V. Federal Deposit Ins. Corp., 
62 A.2d 416, 1 H.J.Super. 632. 

Time for foreblosure of lieu 
Under statute providing that lien 
of state on property of recipient of 
old age assistance cannot be fore¬ 
closed until one year after discontin¬ 
uance of assistance or until after 
death of recipient, lien would be sub¬ 
ject to foreclosure after limitations 
of time thus prescribed have passed. 
—^In re Schneider's Sstate. 81 N.W. 
2d 261, 72 SJD. 174. 

71. N".!.—Camden County Welfare 
Board V. Federal Deposit Ins. Corp., 
62 A.2d 416, 1 N.J.Super. 682. 

ConimoiLdaw or •giiitable lien 
County welfare board does not ac¬ 
quire either a common-law lien or an 
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equitable lien on the property of a 
recipient of old age assistance by 
reason of giving such assistance, so 
that any lien In favor of board must 
be established by statute.—Camden 
County Welfare Board v. Federal De¬ 
posit Ins. Corp>, supra. 

72. N.D.—-Shuck V. Shuck. 44 lSr.W.2d 
767. 

73. N.D.—Shuck v. Shuck, supra. 
Deed held void 

Where recipient of old age assist¬ 
ance filed homestead statement long 
before issuance of deed of realty to 
person whom he intended to marry 
before he died, and public welfare 
board did not consent to execution of 
deed, and person knew that recipient 
was receiving old age assistance, deed 
was null and void, so that on the 
recipient’s death, his legal heirs had 
title, subject to claim of public wel¬ 
fare board for old age assistance.— 
Shuck V. Shuck. supra« 

74- Minn.—Application of Gau, 41 N. 
W.2d 444, 280 Minn. 235. 

Pa.—^Department of Public Assist¬ 
ance V. Brownfield. Com. PI., 6 Fay 
li.J. 116—Department of Public As¬ 
sistance v. Batya, Com.PL, 3 ray.L. 
J. Ill, 10 Som.Leg.J. 68. 

75- Minn.—Application of Gau, 41 
N.W.2d 444, 230 Minn. 235. 

76. Minn.—Application of Gau. su¬ 
pra. 

Effect of other provisions on rule 
The provision against termination 
of lien by lapse of time was not en¬ 
acted to change the rules with re¬ 
spect to Joint tenancies, liens there- 
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under the statute the application for, and acceptance 
of, assistance by a joint tenant terminates the joint 
tenancy, the lien is enforceable against the interest 
in a joint tenancy of a recipient after his deathJ*^ 
The lien has been held to apply to money or property 
given by the recipient of assistance as an inter 
vivos gift;^® but it has also been held that where the 
recipient had conveyed property to his child prior 
to receiving relief, and not for the purpose of be¬ 
coming eligible for relief, such property is not sub¬ 
ject to the statutory lien.^® 

Lien on property of spouse. Under a statute so 
providing, assistance furnished to a husband or wife 
becomes a lien on real estate owned by either 
spouse.8® Such a statutory lien applies only to as¬ 
sistance granted to a spouse during the existence 
of the marital relationship,^! and there is no lien 
for assistance furnished to a spouse prior to the 
marriage.®^ Under a statute providing that on the 
death of one of a married couple, one or both of 
whom have received assistance, the estate of the de¬ 
ceased spouse shall be subject to a lien for the as¬ 
sistance so furnished, the estate of the spouse first 
d 3 dng is subject to a lien for assistance up to the 
time of death and any claim for assistance fur¬ 
nished to the surviving spouse after that time must 
be established in such surviving spouse’s estate.®^ 

Duration of lien. Where a statute so provides, a 
statutory lien for old age assistance does not termi¬ 
nate by mere lapse of time;^® nor, unlike the rule 


as to liens created by operation of law generally, 
is such lien dissolved by the death of the person 
against whose property it is asserted.^® 

Priority of liens. Some statutes disclose the legis¬ 
lative intent that the lien for old age assistance shall 
take priority over all other unrecorded claims or 
encumbrances against the realty involved,®*^ even 
though no recording of notice of the agreement to 
reimburse is required to be or has been made;^® 
but the right to have the debt satisfied out of such 
realty is subject to the rights of prior recorded 
claims or encumbrances.^^ A statutory lien on prop¬ 
erty for old age assistance pa 3 rments will be held to 
be subordinate to a lien obtained by an attorney, for 
securing a judgment determining that a warranty 
deed to the realty given by his client to a creditor 
was in fact a mortgage, since were it not for the 
attorney’s efforts there would be no equity against 
which the lien for assistance payments could be 
asserted.®® 

Release or cancellation of Hens or restrictive 
agreements. A statute canceling old age security 
property agreements whereby the recipients of pub¬ 
lic ^aid agreed not to transfer their real property 
without the consent of the board of supervisors has 
been held valid,®! as has a provision authorizing the 
boards of supervisors to release liens held against 
the property of indigent recipients of public aid 
or to subordinate such liens to encumbrances exe¬ 
cuted by the recipients,®® particularly where such 


on, and severance of the jointure; 
and presence of provisions relative 
to priority in enforcement of old 
axe assistance liens Is convinclnx 
proof of legislative intention that, 
among the incidents and rules ap¬ 
plicable to old age assistance liens, 
were those concerning survivorship, 
severance of jointure, and liens, in¬ 
cluding enforcement and satisfaction 
thereof.—Application of Gau, supra. 
77- Wis.—Groff V. Yauman, 298 N.W. 

179, 237 Wls. 643, 134 A-UR. 952. 
78. Okl.—Brashears v. State ex rel. 
Oklahoma Public Welfare Com¬ 
mission, 154 P.2d 101, 194 Okl. 663. 
Frandnlent eonveyaiioe rule 
Under rule that right of creditor 
is superior to that of donee of prop¬ 
erty fraudulently conveyed, court 
properly declared that money given 
by ineligible recipient of old age as¬ 
sistance to his children was an inter 
vivos gift subject to lien of state for 
old age assistance payments made.— 
Brashears v. State ex rel. Oklahoma 
Public Welfare Commission, supra. 

79- Neb.—^Phillips v. Vandemoer, 40 
N.W.2d 645, 152 Neb. 145. 

80. Iowa.—^Thomas v. State, 44 N.W. 
2d 410, 241 Iowa 1072. 


81. Iowa.—^Thomas v. State, supra— 
Offe V. State Board of Social Wel¬ 
fare, 25 N.W.2d 731, 238 Iowa 16. 

88 . Iowa.—Offe v. State Board of 
Social welfare, supra. 

83. Iowa.—In re Ragan’s Estate, 23 
N.W.2d 521, 237 Iowa *619. 

84i Iowa.—^In re Ragan’s Estate, su¬ 
pra. 

85. Minn.—Application of Gau, 41 N. 
W.2d 444, 230 Minn. 235. 

Purpose of provision 
The provision that an old age as¬ 
sistance Uen shall continue until it is 
satisfied is a departure from general 
public policy of limiting time with¬ 
in which rights may be enforced and 
was enacted to remove doubt as to 
whether the lien might terminate by 
mere lapse of tima—Application of 
Gau, supra. 

86 . Okl.—^Brashears v. State ex rel. 
Oklahoma Public Welfare Commis¬ 
sion. 154 •P.2d 101, 194 Okl. 663— 
State ex rel. Williamson v. Rhight, 
137 P.2d 894, 192 Okl. 673. 

87. Iowa.—In re Kupka’s Estate, 45 
N.W.2d 855, 242 Iowa 166. 
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N.J.—Camden County Welfare Board 
V. Federal I>eposlt Ina Corp., 62 
A.2d 416, 1 N.J.Super. 532. 

88 . N.J.—Camden Coimty Welfare 
Board V. Federal Deposit Ins. Corp., 
supra. 

89. N.J.—Camden County Welfare 
Board V. Federal Deposit Ins. Cdrp., 
supra. 

■Tudgment held to have piloxlty 
N.J.—Camden County Welfare Board 
v. Federal Deposit Ins. Corp., su¬ 
pra. 

90. Ind.—^Booram v. Day, 25 N.E.2d 
329, 216 Ind. 603. 

91. Cal.—Alameda County v. Jans¬ 
sen, 106 P.2d 11, 16 Cal.2d 276, 130 
A.L.R. 1141. 

92. Cal.—Alameda County v. Jans¬ 
sen, supra. 

The ststute is not an unlawful del- 
egatlon of legislative authority, since 
the statute was passed to serve the 
purpose of the Old Age Security Act 
which provides adequate standards 
for regulating the authority of the 
boards to grant old age relief.—Ala¬ 
meda County V. Janssen, supra. 
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release is dependent on the payment to the county 
of such amount as in the opinion of the board of 
supervisors equals the net amount which would be 
realized in the event the lien was foreclosed.^ 3 in 
the absence of a provision to the contrary, where a 
statute providing for liens for assistance furnished 
is repealed, all existing reimbursement liens are 
discharged;®^ and as so construed such a repealing 
statute is valid.®5 

§ 32. -Effect of Conveyances in Trust or 

as Security 

Conveyances required to be made to the state In 
trust or as security for the repayment of oid age as¬ 
sistance are governed by the statutory provisions, both 
as to the nature of the interest conveyed, and the duty 
of the state to reconvey the property after reimburse¬ 
ment. 

Where the recipient is required by statute to ex¬ 
ecute a trust agreement transferring property to the 
agency administering old age assistance, the effect 
of such agpreement on the ownership of the property 
must be construed in the light of the statuteand 
it has been held that such transfer does not convey 
absolute title to the property to‘ the administrative 
agency,®*^ but merely secures reimbursement for 
sums advanced as benefits.®® However, it has been 


held that an instrument conveying land to the wel¬ 
fare commissioner in consideration of future old age 
assistance for the grantor is a deed and not a mort¬ 
gage.®® 

Priority of trust or mortgage. The claim of the 
state as to the property conveyed to it in trust 
takes priority over subsequent claims or encum- 
brances.1 

Reconveyance after reimbursement. The statu¬ 
tory provisions as to the reconveyance of the prop¬ 
erty by tlie administrative agency after it has been 
reimbursed are controlling,® and apply to all kinds 
of property,® including small balances due the re¬ 
cipient’s estate which would not have a sufficient 
value to justify an administration,^ and to the rights 
and interests of all interested persons.® 

Termination of trust or mortgage. A trust con¬ 
veyance to the state administrative body by an ap¬ 
plicant for assistance may be terminated by mutual 
agreement, by cancellation of the pension allowance, 
or by demand of the pensioner, with surrender of 
pension claims.® In a suit by an administrator 
to cancel a bond and mortgage executed by decedent 
to a town for old age assistance, the administrator 
must establish either fraud,^ or under other cir- 


93. Cal.—Alameda. County v. Jans¬ 
sen, supra. 

Prior statute lield invalid 
A prior statute which purported to 
apply to all liens and the provisions 
of which were not sepajrable was held 
invalid as a whole.—Los Angeles 
County V. Jessup, 78 P.2d 1181, 11 
Cal.2d 278. 

94. Ind.—Department of (Public Wel¬ 
fare of Allen County v. PotthofiC, 
44 K.K2d 494, 220 Ind. 574. 

Pa.—Commonwealth v. Bartuskas, 
Com.Pl., 83 Luz.Leg.Reg. 68. 

96. Ind.—Department of Public Wel¬ 
fare of Allen County v. PotthofiC, 44 
]Sr.S}.2d 494, 220 Ind. 574. 

96. Ohio.— Muit v. Currier, 7 Ohio 
Supp. 14. 

Requirement of pledge or conveyance 
of property as condition of grant 
of assistance see supra 9 2L 

97. Ohio.—Murr v. Currier, supra. 

98. Ohio.—^Murr v. Currier, supra. 
Transfer held to operate as pledge 
Ohio.—^Murr v. Currier, supra. 

99. N.T.—In re Wolta's Estate. 66 N. 
Y.S.2d 818, 185 Mlsc. 601. 

1. Ohio.—^In re Berger's Estate, 
Prob., 94 N.E.2d 248. 

Claim of federal government 
Where husband and wife received 
state old age assistance and con¬ 
veyed their real property ,to state 
in trust, imd after husband's death, 
wife executed notes to Federal Hous¬ 


ing Authority, and after her death 
executor sold property, claim of state 
because of old age assistance was 
prior to claim of United States under 
notes, notwithstanding statute giving 
priority to debts due to the United 
States.—In re Berger’s Estate, supra. 

2 . Ohio.—■'Murr v. Currier, 7 Ohio 
Supp. 14. 

Contract for disposition of balance 
held invalid 

The provisions of statute with re¬ 
spect to transfers of property in 
trust to Division of Aid for the Aged 
by persons receiving old age pensions 
do not empower the division to con¬ 
tract with a recipient whereby the 
division is to hold as trustee the bal¬ 
ance of the fund after the division is 
reimbursed for aid received by re¬ 
cipient and pay such balance to a 
person who would not otherwise be 
entitled to the fund under law.— 
Murr V. Currier, supra. 

3. Ohio.—Murr v. Currier, supra. 

4. Ohio.—^Murr v. Currier, supra. 

5 . Ohio.—^Murr v. Currier, supra. 
FartLcnlar rights and interests 

The provision concerning when 
Division shall reconvey property to 
recipient of aid or his or her surviv¬ 
ing spouse or heirs or other persons 
lawfully entitled thereto covers heirs 
of trustor or' mortgagor and his per¬ 
sonal representative and rights of an 
attaching creditor, li^n. holder, lega¬ 
tee or devisee under a will, since un¬ 
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der the law, such persons may be 
“lawfully entitled" to decedent’s 
property, subject to Division's right 
to be reimbursed for sums advanced 
to decedent.—^Murr v. Currier, supra. 
Tender by reoiplenf s administrator 
A trust agrreement, which was ex¬ 
ecuted under statute with respect to 
transfers of property in trust to Di¬ 
vision of Aid for the Aged by persons 
receiving old age pensions, provid¬ 
ing that decedent conveyed securities 
to the division, as trustee, to be held 
by the trustee on terms and for uses 
provided in agreement operated as a 
“pledge" in favor of the division with 
power of sale, and on request of de¬ 
cedent’s administrator for reconvey¬ 
ance of securities, and tender of 
amount paid by division to decedent, 
the division was bound to reconvey 
securities to administrator.—Murr v. 
Currier, supra. 

6 . Ohio.—State ex rel. Helpmeyer v. 
Shroyer, 6 Ohio Supp. 862, reversed 
on other grounds, App., 72 NJS!.2d 
774, appeal dismissed 5 H.E.2d 167, 
132 Ohio St. 101. 

7. Mass.—Allen v. Town of Plym¬ 
outh, 47 N.E.2d 284, 313 Mass. 866. 

Fraud held not dlsbloBed 

In suit to cancel bond and mort¬ 
gage executed by old age aid recipi.-, 
ents in favor of town,, statement in 
agreed statement of facts that,a2d|-. 
recipients were “required” to execi^fe 
such bond and mortgage, without aq-^^ 
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cumstances he must establish mistake,® or lack of 
consideration,® in the transaction, which is required 
to be examined from the viewpoint of the parties 
thereto at the time it was consummated.^® 

§ 33. — Actions 

The appropriate rules of procedure must be followed 
in Instituting and prosecuting actions to recover old age 
assistance payments. 

The appropriate procedure must be followed in 
instituting an action to recover old age assistance 
payments,and it has been held that an action in 
assumpsit, rather than a common-law action to re¬ 
cover a debt, is the appropriate procedure.^® There 
must be a compliance with statutory provisions relat¬ 
ing to the procedure for filing claims and instituting 
actions to recover from a decedent’s estate the 
amount of assistance paid to him during his life- 
time.1® Thus, a claim filed with the decedent’s ad¬ 
ministrator must be properly supported by an affi¬ 
davit of the claimant or someone in its behalf.^^ 

Statute of limitations. Whether the statute of 
limitations applies to actions to recover for as¬ 
sistance paid generally depends on the provisions of 
the statute.1® since the state agency administering 
old age assistance is performing a governmental 
function rather than a proprietary one, it has been 
held that general statutory provisions governing the 
time within which an action must be commenced 


against a decedent’s estate on a rejected claim 
against the estate do not apply to a claim by such 
agency for reimbursement of assistance paid to the 
decedent.^® In any event, a right of action against 
the estate of a deceased recipient of old age as¬ 
sistance to recover, under statute, the amount of 
assistance paid to deceased during his lifetime, ac¬ 
crues on the death of the recipient,so that a claim 
for reimbursement as to payments made many years 
back is not barred by the statute of limitations ex¬ 
cept as computed from recipient’s death.!® 

Who may bring suit; parties. The county wel¬ 
fare board, as a quasi corporation, has been held 
to have full power to institute a suit against the ad¬ 
ministrator of the estate of a recipient of old age as¬ 
sistance to recover, pursuant to statute, the amount 
of assistance furnished to recipient during his life¬ 
time.!® An action against the estate of a deceased 
recipient of old age assistance may properly be 
brought by tie cotmty treasurer pursuant to the aiu- 
thorization of the county commissioners, as provided 
by statute;®® and such action is properly brought 
under the statute requiring actions to be brought by 
the real party in interest, notwithstanding the 
amount recovered is to be placed in the state as¬ 
sistance fund, and the federal government is to be 
given credit for its share of the recovery,®! The 
federal government is not required to be made a 
party to such action even though it will receive part 


dltional facts being shown, did not 
disclose “fraud” authorizing cancel¬ 
lation in view of statutory provisions 
for appeal from action of local board. 
—^Allen V. Town of Plymouth, supra. 
8 . Mass.—Allen v. Town of (Plym¬ 
outh, supra. 

Absence of statntory constmotloa 
In administrator’s suit to cancel 
bond and mortgage executed by dece¬ 
dents to town for old age aid, fact 
that statutory provision relating to 
such bonds and mortgages had not 
been construed did not make ques¬ 
tion of mistake thereunder any less a 
“mistake of law” against which relief 
could not be granted.—Allen v. Town 
of Plymouth, supra. 

9m Mass.—Allen v. Town of Plym¬ 
outh, supra. 

la Mass.—Allen v. Town of Plym¬ 
outh, supra. 

11 . Pa.—^Department of Public As¬ 
sistance V. Kane, 88 Pa.Di8t. & Co. 
808. 

18. Pa.—Department of Public As¬ 
sistance V. Kane, supra. 

18. N.D.—State v. Wehe, 8 IT.W.2d 
811, 72 N.D. 186. 

Ooples of application 
A claim filed with administrator 
by state against estate of deceased 


[for old age assistance furnished to 
I deceased during his lifetime was not 
! founded on a “bond, bill, note or oth¬ 
er instrument,” within statute pro- 
I vlding that if claim against estate is 
so founded, a copy of such instru¬ 
ment must accompany the claim, and, 
hence, copies of the application for 
assistance and other papers on which 
allowance was made were not requir¬ 
ed to be attached.—State v. Wehe, su¬ 
pra. 

14. N.D.—State v. Wehe, supra. 

SlgBlBg and verification by different 
ofiioers 

A claim filed with administrator 
by state against estate of a deceased 
for old age assistance furnished to 
deceased in his lifetime which was 
signed by one as the “Supervisor, Di¬ 
vision of Accounting, Finance and 
Reports,” and which was verified by 
another as the “Executive Director 
of the Public Welfare Board of North 
Dakota, in behalf of the State of 
North Dakota,” was properly sup¬ 
ported by affidavit of claimant or 
someone in its behalf within require¬ 
ment of statute.—State v. Wehe, su¬ 
pra. 

15. N.D.—Weber v. Weber, 42 N.W. 

2d 67. 
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Statute of limitations held applicable 
The statute providing that a coun¬ 
ty should have a general claim 
against estate of any person for 
whom specified relief funds were ex¬ 
pended, and that statute of limita¬ 
tions should not run against such a 
claim, did not apply to action of pub¬ 
lic welfare board seeking recovery of 
funds paid to an old age assistance 
recipient.—Weber v. Weber, supra. 

16. Ohio.—Division of Aid for Aged 
in Dept, of Public Welfare v. Ma/r- 
shall, App., 59 N.R2d 942. 

17. Neb.—Boone County Old Age As- 
sistcmce Board v. Myhre, 32 N.W.2d 
262, 149 Neb. 669. 

18. Neb.—^Boone County Old Age 
Assistance Board of Boone County 
V. Myhre, supra. 

19. Md.—Montgomery County Wel¬ 
fare Board v. Donnally, 78 A2d 
505. 

20 . Neb.—Boone County Old Age As¬ 
sistance Board of Boone County v. 
Myhre, 82 N.W.2d 262, 149 Neb. 
669. 

21. Neb.—Boone County Old Age As¬ 
sistance Board of Boone County v. 
Myhre, supra. 
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of the amount recovered or a credit therefor .22 It 
is not essential that decedent’s heirs be joined as par¬ 
ties defendant in an action against the estate of a 
recipient of assistance.^S Where by error the de¬ 
ceased recipient was named as one of the defendants 
in an action to recover against his estate, it is per¬ 
missible to allow an amendment, so as to add recip¬ 
ient’s administrator as a party defendant.24 

Pleadings, The complaint or statement of claim 
in an action for reimbursement for old age as¬ 
sistance payments must state all facts essential to 
plaintiff’s cause of action.25 

Evidence. As in civil actions generally, presump¬ 
tions warranted by the facts will be indulged,^® and 
the burden of proof is ordinarily on plaintiff.^? In 
an action against the legatee of a recipient of old 
age assistance to recover, on the recipient’s debt. 


§ 33 

to the extent of the money bequeathed, the adminis¬ 
trative authorities are not required to prove the 
legatee’s liability for the support of the recipient 
nor are they required to prove that the legatee had 
property at the time of the commencement of the 
action, since such a requirement would put a premi¬ 
um on dishonesty.29 So also, general rules have 
been applied to questions relating to the admissibility 
of evidence,30 and to the weight and sufficiency of 
evidence.3i 

Trialj judgment, and review. On the trial of an 
action for the repa 3 mient of old age assistance bene¬ 
fits, the court should determine from the evidence all 
the facts in issue, and decide the cause according¬ 
ly. 22 In general, issues involving questions of fact 
are for the trier of facts, that is the jury, or the 
court if sitting without a jury, to decide.33 The 


92, Neb.—^Boone County Old A^re As¬ 
sistance Board of Boone County v. 
Myhre, supra. 

N.D.—State v. Wehe, 5 N.W.2d 311, 
72 N.D. 186. 

53. Pa.—Commonwealth v. Smith, 25 
A.2d 694, 344 Pa. 381. 

54. Pa.—Commonwealth v. Smith, 
supra. 

25. CaJ.—^Los Angeles County v. 
Hurlbut, 111 P.2d 963. 44 Cal.App. 
2 d 88. 

Pa.—Commonwealth v. Bartushas, 
Com.Pl., 33 ljUZ.Le8r.Re8r. 53. 
SnfflclexLcy of partionlar statements 
of claim 

(1) The statement of claim Is in¬ 
sufficient if it fails to allege any lia¬ 
bility on the part of the decedent to 
repay the sums received, or to set 
forth facts indicating Individual or 
personal liability for repayment on 
the part of the other defendants.— 
Department of Public Assistance v. 
Kane, 38 Pa-Dlst. & Co. 608. 

(2) Statement of claim which al¬ 
leged that the commonwealth had 
made payments of eight hundred 
fifty-four dollars to defendant, that 
he had become the owner of cash 
in the amount of four thousand five 
hundred dollars and the use of a 
dwelling and household furnishings 
and other assets unknown to plaintiff 
was held sufficient, since there Is an 
Implied obligation to reimburse the 
commonwealth for old age assistance 
payments if he later on had the abil¬ 
ity so to do.—Commonwealth v. 
Adam, 36 OPaJDist & Co. 710, 27 
North.Co. 126. 

26. Okl.—^Brashears v. State es reL 
Oklahoma Public Welfare Commis¬ 
sion. 154 ItZd 101, 194 OkL &63. 

3?08sessio& of assets in past 
. Tyhe;re.. deceased, while reeeiyipg 
old‘ ajare assistehce/made & lar^ gift 
..to il^dr^,an§. t^t^^ny of chil¬ 


dren disclosed that decedent had kept 
such money in his possession In a 
trunk, in absence of a showing that 
decedent was destitute at time he 
commenced drawing pension and that 
sum given represented savings of as¬ 
sistance money, it was presumed that 
decedent was at all times in posses¬ 
sion of such sum and was Ineligible 
to receive old age assistance.—^Bra- 
shears V. State ex rel. Oklahoma Pub¬ 
lic Welfare Commission, supra. 

27. Colo.—Kostelc v. Lake County 
Dept of Public Welfare, 223 P.2d 
614, 122 Colo. 481. 

28. N.T.—^Hodson v. 'Marks, 300 N. 
Y.S. 661, 165 Mlsc. 680. 

29. N.T.—^Hodson v. Marks, supra. 

30. Cal.—Department of Social Wel¬ 
fare V. Wlngo, 175 P.2d 262, 77 Cal. 
App.2d 316. 

Ghood faith of recipient 

In action by department of social 
welfare against old age aid recipi¬ 
ent’s executor to recover amount paid 
to recipient evidence which had a 
bearing on good faith of recipient in 
applying for and receiving aid was 
Improperly excluded,—Department of 
Social Welfare v. Wingo, supra. 

31. Mich.—^In re Davis' Estate, 48 
N.W.2d 151, 330 Mich. 647. 

Evidence held snltldent 

(1) To support finding that dece¬ 
dent had fraudulently represented 
that he was entitled to pension by 
misrepresenting assets.—^Department 
of Social Welfare of Cal. v. Machado, 
220 P.2d 411, 98 Cal.App.2d 364. 

(2) To entitle state to recover 
amount of public aid paid to recipient 
subsequent to the effective date of 
the statute on the ground that he 
was, In possession of personal prop¬ 
erty in excess of the statutory mini- 
.i^ium.—In re ,D 9 .vls' Ec^tate, 48 N.W. 
>d 15Lr38p Mi^ch. 


Evldenoe held Insnfilcient 

(1) To entitle state to reimburse¬ 
ment of public aid to recipient on 
ground that it had been obtained by 
false representations or fraud.—^In re 
Davis’ Estate, supra. 

(2) To establish that pensioner in 
applying for pension had made a 
false representation of a material 
fact determining his eligibility to re¬ 
ceive a pension, and hence, county 
department of public welfare was not 
entitled to repayment of all pension 
payments received.—^Kostelc v. Lake 
County Dept, of Public Welfare, 223 
P.2d 614, 122 Colo. 481. 

(3) To sustain judgrment for over¬ 
payment.—^Department of Social Wel¬ 
fare v. Wingo, 176 P.2d 262, 77 Cal. 
App.2d 316. 

(4) To support finding that defend¬ 
ant was not ready, able and willing 
to support Ills parents, and that he 
made no offer to support them in ade¬ 
quate living quarters; and witness’ 
testimony relative to defendant’s 
home was held not sufficient to Justi¬ 
fy desisrnation of house as not being 
‘'adequate living quarters.”—^Los An¬ 
geles County V. La Puente, 129 P.2d 
378, 20 CaL2d 870, certiorari denied 
La Puente v. Los Angeles County, 63 
S.Ct 441, 317 U.S. 698, 87 L.Ed. 558, 
rehearing denied 63 S.Ct. 558, 318 XJ. 
S. 798, 87 L.Bd. 1162, 63 S.Ct 768, 318 
U.S. 800, 87 L.Ed. 1164, 63 S.Ct 861, 
318 U.S. 802, 87 L.Ed. 1166, 63 S.Ct 
1026, 319 U.a 779, 87 L.Ed. 1724, and 
63 S.Ct 1314, 319 U.S. 783, 87 L.Ed. 
1727. 

32. Colo.—^Eostelc v. Lake County 
Dept of Public Welfare, 223 P.2d 
614, 122 Colo. 481. 

Pa.—Commonwealth of Pennsylva¬ 
nia, Department of Public Assist¬ 
ance V. Pilbert Com.Pl., 34 Berks 
Co. 296, 56 York Log.Ilea 121. 

33. Mo.—Stote. ^ reiL StatQ ^of^ 
Se<^lty Comn^;pn^Vj.^JBSFtil^#9f 
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scope of the determination which a court will make 
may depend on the jurisdiction of such court but 
where a suit to recover the amount of assistance 
paid is broug^ht in equity because other relief, such 
as the setting aside of a conveyance made by de¬ 
cedent, is sought, it is proper to grant not only the 


equitable relief, but to include as well a money 
judgment against the decedent’s estate.^^ in gen¬ 
eral, inferences and findings of facts are for the 
trial court to draw,®® and they will not be disturbed 
on appeal.®^ 


TTT PEDERAIi old aoe and survivors IN'STJRANOE benefits 


§ 34. Validity, Purpose, and Construction of 
Statutes in General 

Provisions of the Social Security Act for federal old 
age and survivors insurance benefits are valid as are pro¬ 
visions for exactions from employers and employees for 
support of the assistance program; and since such pro¬ 
visions are remedial In scope, they should be liberally 
construed to effectuate their objectives. 

As a general rule, provisions of the Social Se¬ 
curity Act for federal old age and survivors in¬ 
surance benefits, 42 U.S.C.A. § 401 et seq are valid,®® 
and exactions from employers®® and employees^® 
now contained in the Federal Insurance Contribu¬ 
tions Act, 26 U.S.CA. § 1400 et seq, for support of 
the old age assistance program are valid excise taxes 
the imposition of which is within the constitutional 


power of congress. Provisions for old age benefits 
were enacted in order to solve the problem of inse¬ 
curity brought on by old age by providing for pay¬ 
ments in the nature of annuities to the elderly,^! 
and the intent of congress in enacting the Federal 
Insurance Contributions Act levying certain taxes 
for support of the program was to provide for the 
general welfare through the establishment in ad¬ 
vance of a provident fund for the needy worker 
by a system of taxation.^® 

The statutes providing for a system of old age 
benefits and for the raising of the necessary funds 
by certain taxes are remedial in scope,^® and should 
be liberally construed to effectuate their remedial 
objectives,^^ and, hence, a liberal construction in 


Butler, App., 175 S.W.2d 55, modi¬ 
fied on other grounds 181 S.W.2d. 
768, 353 Mo. 14. 

Svldenoe held to present gpestlon for 

Jury 

Cal.—^Mendocino County v. Barnard, 
134 P.2d 814, 67 Cal.App.2d 460. 

34. N.J.—^Middlesex County Welfare 
Board v. Motolinsky, 36 A.2d 463, 
134 N.J.B(1. 323. 

35. Pa.—Commonwealth v. Smith, 
25 A.2d 604, 344 Pa. 381. 

36. Cal.—Department of Social Wel¬ 
fare of Cal. V. Machado, 220 P.2d 
411, 98 CaI.App.2d 364. 

37. Cal.—^Department of Social Wel¬ 
fare of CaL V. Machado, supra. 

38. U.S.—Helverlngr v. Davis, Mass., 
57 S.Ct 904, 301 U.S. 619, 672, 81 
Li.Ed. 1307, 109 A.L.K. 1319. 

zro interference with powers of states 
Title of Social Security Act pro- 
vidingr for federal old age benefits 
and authorizing appropriations to old 
age reserve account for monthly pen¬ 
sions and lump sum payments was 
not unconstitutional as violating pro¬ 
vision reserving to states powers not 
delegated to United States and not 
prohibited to states, since unemploy¬ 
ment is a general, national ill wlilch 
congress may check by resources of 
nation under greneral welfare clause, 
whether it results from lack of work 
or because of disahilities of age, and 
laws of separate states could not 
deal with problem effectively because 
of lack of resources of states and 
their reluctance to increase tax bur¬ 
dens.—Helvering v. Davis; 'supra. | 


39. W.Va.—Christopher v. James, 12 
S.B.2d 813, 122 W.Va. 665. 

valid “exoiae’' or “duty" 

Tax imposed on employers by So¬ 
cial Security Act, to be paid with re¬ 
spect to having individuals in em¬ 
ploy and measured by wages, was 
valid “excise** or ‘‘duty** on relation 
of employment. 

U.S.—^Helverlng v. Davis, Maas., 67 
S.Ct. 904, 301 U.S. 619, 672, 81 lu 
Ed. 1307, 109 AJUIL 1319—Glenn D. 
Martin Co. v. U. S., C.C.A.Md., 100 
P.2d 793, reversed on other grounds 

U. S. V. Glenn L. Martin Co., 60 S. 
Ct. 32, 808 U.S. 62, 84 LuEd. 82, 
124 AL.R. 1017. 

Gal.—Gillum v. Johnson, 62 P.2d 1037, 
7 Cal.2d 744, 108 A-LuR. 595, re¬ 
hearing denied 63 P.2d 810, 7 Cal.2d 
I 744, 108 AX.R. 695. 

40. U.S.—Helvering v. Davis, Mass., 
57 S.Ct 904, 301 U.S. 619, 672, 81 
L.Ed. 1307, 109 A.Li.R. 1319— EAus 

V. Houston, D.C.Iowa, 35 P.Supp. 
827. 

Cal.—Gillum v. Johnson, 62 •P.2d 1037, 
7 Cal.2d 744, 108 A.L.R. 695, re¬ 
hearing denied 63 P.2d 810, 7 Cal. 
2d 744, 108 A.LuR. 595. 

Exemptions 

Income tax Imposed on employees 
by Social Security Act was not in¬ 
valid because of provision exempting 
from both taxes agricultural labor, 
domestic service, service for national 
or state governments, and service 
performed by persons who have at¬ 
tained age of sixty-five years.—Hel- 
veiing V. Davis, Mass., 67 S.Ct. 904, 
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801 U.S. 619, 672. 81 L-Ed. 1307, 109 
AJ:i.B. 1319. 

41. U.S.—Henry Broderick, Inc. v. 
Sduire, C.C.AWash.. 168 P.2d 980. 

Othar statements of purpose 

(1) The purpose of old age bene¬ 
fits of the Social Security Act was 
to provide funds through contribu¬ 
tions by employer and employee for 
the decent support of elderly work¬ 
men who have ceased to labor.—So¬ 
cial Sec. Board v. Nierotko, Mich., 66 
S.Ct 687, 327 U.S. 868, 90 L.Ed. 718, 
162 A.L..R. 1445—Ewing v. Black, G.A. 
Tenn., 172 F.2d 831, 6 A.L.R.2d 948. 

(2) Provisions of statute relating 
to old age retirement were designed 
to effectuate policy of congrress to 
safeguard economic security of the 
masses of the people who were de¬ 
pendent on the continuance of (regu¬ 
lar, grainful employment for their 
livelihood.—Rivard v. Bijou Furni¬ 
ture Co.. 27 A.2d 853. 68 R.I. 858. 

42. U.S.—Hearst Publications v. U. 
S., D.C.Cal., 70 F.Supp. 666. affirm¬ 
ed, C.aA, 168 F.2d 751. 

43. U.S.—^Ewing v. Risher. CJLOkl., 
176 F.2d 641—U. S. v. Silk, C.C.A. 
Kan .. 155 F.2d 356, affirmed in part 
and reversed in part on other 
grounds 67 S.Ct. 1463, 331 U.S. 704, 
91 L.Ed. 1767. 

D.C.—Grace v. Magruder. 148 F.2d 
679. 80 U.S.App.D.C. 68. certiorari 
denied 66 S.Gt. 24. 826 U.S. 720. 90 
LJSd. 426. 

44. U.S.—Ewing V. Risher. C.A.Okl.. 
176 F.2d 641—U. S. v. Silk, C.C.A. 
K a n ,, 166 F.2d 856, affirmed In 
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favor of those seeking benefits is required.^** In 
other words, a construction of the statutes is re¬ 
quired which will give effect to the intention of 
congress in the light of the mischief to be corrected 
and the end to be obtained, and the taxing phase of 
the statutes is secondary and incidental.^® On the 
other hand, the ordinary and generally accepted 
meaning of language used in the statute providing 
for old age protection,and in valid interpretive 
regulations of the statute,^® cannot be ignored in 
construing the statute; and a construction is not 
warranted which is inconsistent with the clear word¬ 
ing of the act, in order to prevent loss to a claim¬ 
ant, resulting from failure to file an application for 
benefits as required by the statute.^® The provi¬ 
sions of the statute must be construed as a whole 
with the view of ascertaining the intent of the law¬ 
makers by considering each section in pari ma¬ 
teria.®® Treasury regulations for administration of 
the social security tax for old age insurance, al¬ 
though not binding on the court, are entitled to 
respectful consideration and should be followed 
unless unreasonable or inconsistent with the stat- 
ute.®i 

§ 35, Taxes 

a. In general 

b. Collection 

c. Remedies of taxpayer 

a. In General 

The benefits of the Social Security Act provisions for 
old age benefits and survivors Insurance are financed by 
payments from employers and employees calculated on 
wages. The statute imposes two different types of tax, a 
so-called Income tax on employees and an excise tax on 
employers; remuneration or Income for services other 
than ''wages” paid to "employees” Is not subject to these 
taxes. 

The benefits of the provisions of the Social Se¬ 
curity Act for old age benefits and survivors in¬ 


surance are financed by payments from employers 
and employees calculated on wages, and such ex¬ 
actions for support of the old age assistance pro¬ 
gram, formerly provided for in the Social Security 
Act, but now contained in the Federal Insurance 
Contributions Act, 26 U.S.C.A. § 1400 et seq, are 
valid excise taxes the imposition of which is within 
the constitutional power of congress, as discussed 
supra § 34. The statute imposes two different types 
of tax, a so-called income tax on employees and an 
excise tax on employers.®® The tax on the employer 
is an excise tax imposed on the relationship of em¬ 
ployment as one of the relationships embraced in 
the carrying on of business;®^ and such tax is to 
be paid with respect to an employer having in¬ 
dividuals in his employ, measured by the wages paid 
to such employees.®® The income tax on employees 
is also measured by wages paid during the calendar 
year.®® Neither tax is applicable to certain ex¬ 
empted types of employment,®^ and, hence, the test 
of whether or not the taxes are due is ordinarily 
governed by the nature of the services rendered to 
the employer.®® While the collection of social 
security taxes is intrusted to the collector of internal 
revenue, as are income taxes imposed to raise 
revenue generally, they are separate and distinct 
taxes.®® 

The insurance contribution taxes are imposed only 
on income represented by wages,®® and are based 
on the existence of the relationship of employer 
and employee ;®i and as discussed supra § 7, only 
employers not otherwise exempted are within the 
taxing provisions connected with the Social Se¬ 
curity Act, and where the employment relationship 
does not exist, the taxing provisions are inapplicable, 
as considered supra § 5. Accordingly, remuneration 
or income for services other than “wages” paid to 
an “employee” is not subject to the federal insurance 
contribution taxes.®® So the income of a person 


part and reversed In part on other 
grounds 67 S.Ct 1463, 381 U.S. 704, 
91 L.Bd. 1767. 

45. U.S.--Carroll v. Social Security 
Board, C.C.A.I11., 128 F.2d 876. 

Coverage of federal Social Security 
Act and related taxing provisions 
see supra 8 7. 

46. D.C.—Grace v. Magruder, 148 F. 
2d 679, 80 U.S.APP.D.C. 68, certio¬ 
rari denied 66 S.Ct. 24, 826 U.S. 720, 
90 L..Ed. 426. 

47. U.S.—^Latimer T. U. S., D.C.Cal., 
52 F.Supp. 228. 

48. U.S.—Iiatimer v. U. S., supra. 

49. U.S.—^Ewing v. Hisher, C.A.Okl., 
176 F.2d 641. 

50. U.S.—Bay v. Social Sec. Board, 
DXlAla., 73 F.Supp. 68. 


51. U.S.—Burrusa v. Early, D.C.Va., 
44 F.Supp. 21. 

52. U.S.—Social Sec. Board v. Nie- 
rotko, Mich., 66 S.Ct 637, 327 U.S. 
858, 90 L.Ed. 718, 162 AJUB. 1446. 

53. U.S.—Helvering v. Davis, Maas., 
67 S.Ct 904, 301 U.S. 619, 672, 81 
L.Ed. 1307, 109 A.LI.B. 1819. 

5^ U.S.—Jones v. Goodson, C.C.A. 
Okl., 121 F.2d 176—Glenn Li. Mar¬ 
tin Co. V. U. S„ C.C.AMd., 100 F. 
2d 798, reversed on other grounds 
U. S. V. Glenn Li. Martin Co., 60 
S.Ct 82, 308 U.S. 62, 84 Li.Ed. 82, 
124 A.L.B. 1017. 

55 . U.S.—Helvering v. Davis, Mass., 
67 S.Ct. 904, 301 U.S. 619, 672, 81 
, L.Ed. 1307, 109 A.L.B. 1819. 
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56. U.S.—Helvering v. Davis, su¬ 
pra. 

57- U.S.—Helvering v. Davis, supra. 
Employments and employees exempt¬ 
ed from operation of Social Secur¬ 
ity Act and related taxing provi¬ 
sions see supra § 7. 

58. U.S.—^FTomm Bros. v. U. S., D.C. 
Wis., 85 F.Supp. 145. 

59. U.S.—^Smith v. Reynolds, D.C. 
Minn., 43 F.Supp. 610. 

60. U.S.—^Promm Bros. v. U. S., D. 

C. Wis., 36 F.Supp. 146. 

61. U.S.—Nevln, Inc., v. Bothensies, 

D. C.Pa., 68 F.Supp. 460, affirmed, 
C.C.A., 161 P.2d 189. 

62. U.S.—^Yellow Cab Co. of D. C. 

I V. Magruder, D.C.Md., 49 F.Supp. 

606, affirmed, O.C.A., Magruder v. 
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performing services as an independent contractor 
does not constitute "wages” on which the alleged 
employer must pay tax;®3 and where a person 
hired by another occupies the dual relationship of 
“employee” and "independent contractor,” in com¬ 
puting the social security tax for which the employer 
is liable, amounts received by the employee in his 
status as independent contractor should not be in¬ 
cluded as "wages” paid by the employer.®*. 

"Wages” and "employment” are generally defined 
in the taxing provisions in a manner similar to the 
definitions contained in the main body of the Social 
Security Act,®® and the terms are also defined in 
greater detail in administrative regulations which 
will be given effect by the courts w-here not incon¬ 
sistent with the statute.®® In accordance with these 
provisions, "wages” subject to tax may include com¬ 
pensation due during disability,®^ commissions re¬ 
ceived by insurance agents within the coverage of 
the Social Security Act,®® commissions to waiters 
paid from service charges imposed on restaurant 
patrons,®® and the value of board and lodging fur¬ 
nished to employees while engaged in employment^® 
An administrative regulation providing that re¬ 
muneration for employment constitutes wages even 
though, at the time paid, the relationship of employ¬ 
er and employee no longer exists between the per¬ 


son in whose employ the services were performed 
and the individual w^-ho performed them is within 
the permissible limits of administrative interpreta¬ 
tion and is in furtherance of the social security leg¬ 
islation relating to insurance contribution taxes.^^ 
What constitutes "wages” for the purpose of deter¬ 
mining the right to benefits is discussed infra § 40. 

b. Collection 

Generally, insurance contribution taxes are to be col¬ 
lected In the manner provided by law, and as far as 
practicable, all remedies available to the federal govern¬ 
ment in collecting other taxes apply to the collection of 
insurance contribution taxes. 

Generally, insurance contribution taxes are to be 
collected in the manner provided by law.^® The tax 
on employees is to be collected by withholding by 
the employer,^® but the employer is liable to the 
government for the amount of such tax whether or 
not he deducts it from the employee's wages.^* As 
far as practicable, all remedies available to the 
federal government in collecting other taxes apply 
to the collection of social security taxes.^® Ac¬ 
cordingly, payment of such taxes may be enforced 
by distraint in accordance with the laws as to in¬ 
ternal revenue generally,*^® although such right of 
enforcement may be limited in the case of a fund 
already subject to an attachment or execution under 
judicial process,'^'^ or in the case of property on 


Tellow Cab Co. of D. CL, 141 P.2d 
324. 162 A.I 4 .R. 516. 

63- U.S.—^Ma^uder v. Tellow Cab 
Co. of D, C., C.C.A.Md., 141 P.2d 
324. 152 A.Ii,R. 616. 

64. U.S.—Bldgre Country Club ▼. IT. 

S., C.C.A.D1., 135 F.2d 718. 

65. U.S.—Social Sec. Board v. Nle- 
rotko, Mich.. 66 S.Ct 637, 827 U.S. 
868. 90 L.Bd. 718. 162 AJUR. 1446. 

66. U.S.—^U. S. V. Fogarty, CCA. 
Minn., 164 F.2d 26. 

67. Share of catch 

Where a seaman Is employed on 
fishing vessel on a lay of a percent¬ 
age of a catch, and agreement pro¬ 
vides that if he is disabled his com¬ 
pensation shall not be confined to the 
catch up to the time of Injury, but 
shall Include a share of the catch for 
the remainder of the season, com¬ 
pensation is •'wages*' within mean¬ 
ing of Social Security Act and social 
security taxes are properly withheld 
during period of seaman’s disability. 
—^The City of Avalon, CCJLCaL, 156 
F.2d 500. 

sa. U.S.—Capital Life & Health ing 
Co. V. Bowers, CA.S.C, 186 P.2d 
943. 

39. U.S.—Restaurants and 'Patisser¬ 
ies Longchamps v. Pedrlck, D-CN. 

T.. 52 P.Supp. 174. 

TO, U.S.—Pacific American Fisheries 


V. U. S., CCAuWash.. 138 F.2d 464 
-Jacobson v. U. S., U.CWash., 44 
F.Supp. 685. 

71. U.S.—U. S. V. Fogarty. CCA- 
Minn., 164 F.2d 26. 

Wages earned prior to baakmptoy 
Payments which bankruptcy court 
ordered trustee to make in respect 
of wages earned by bankrupt’s em¬ 
ployees prior to bankruptcy and hav¬ 
ing priority did not lose their iden¬ 
tity as ’’wages.” and, hence, were 
subject to assessments of social se¬ 
curity taxes.—U. a T. Fogarty, su¬ 
pra. 

72, UJ3.—^U. a V. Fogarty, supra. 

73, U.S.—^U. S. V. Johnson, C.C.A. 
CaJ., 160 F.2d 789, affirmed in part 
and reversed In part on other 
grounds 68 S.Ct 391. 333 U.S. 46, 92 
L.Ed. 468, motion denied 68 S.Ct 
788, 338 U.a 866, 92 L.Bd. 1143— 
The City of Avalon, aC.A.OaL, 166 
F.2d 500. 

Trust fund 

The employees' tax collected by 
employer under Federal Social Se¬ 
curity Act is a special trust fund in 
trust for the United States.—Rivard 
V. Bijou Furniture Co., 21 A.2d 568, 
67 R.I. 251, reheard 27 A.2d 853, 68 
RL 858. 

74. U.S.—U. S. V. State of New York, 
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N.T., 62 S.Ct. 712, 216 TJ.S. 610, 86 
L.Ed. 998—^U. S. v. Fogarty, C.C.A. 
Minn., 164 F.2d 26. 

75. U.S.—People of State of nilnois. 
ex rel. Gordon v. U. S., Ill., 66 S.Ct 
841. 328 U.a 8. 90 L.Ed. 1049. 

76. U.S.—U. S. V. Swlnk, D.C.Va., 41 
F.Supp. 98. 

A bankbook of corporate bankrupt 
representing proceeds of liquidation 
of assets was only evidence of in¬ 
debtedness of bank to bankrupt de¬ 
positor and was not "property” or 
"right of property” within possession 
of trustee subject to distraint and 
on refusal to surrender which trus¬ 
tee would become personally liable in 
government’s suit to collect social 
security taxes assessed against bank¬ 
rupt, because mere surrender of 
bankbook to collector of internal rev¬ 
enue could not have helped him to 
collect deposit evidenced thereby.— 

U. a V. O’Dell, D.C.Mich.. 61 F.Supp. 

966 . 

77. U.S.—^U. S. V. Swlnk, D.CVa., 41 
F.Supp. 98. 

Fund ixL judicial custody 
Where a fund is taken into the 
custody of a state court subject to 
distribution pursuant to the Judg¬ 
ment and execution of that court, the- 
fund Is "subject to an attachment or 
execution” under the judjclal proc¬ 
ess of the state court within, statute 
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’which a third person has acquired a prior lien.78 

A pledge of personal property which is superior 
to the lien of the United States for social security 
taxes will also be superior to the claim of the pur¬ 
chaser at a sale under distraint for such taxesJ^ 
However, a prior equitable lien on personalty dis¬ 
trained and sold by the collector of internal revenue 
for unpaid social security taxes has been held in¬ 
sufficient to warrant recovery by the person claiming 
such lien in an action of replevin against the pur¬ 
chaser at the tax sale.®® Liens for insurance con¬ 
tribution taxes are not valid as against mortgagees, 
purchasers, or judgment creditors where not re¬ 
corded in compliance with state statutes made ap¬ 
plicable by federal enactment.®^ Perfected liens for 
city, county, and state taxes becoming so by opera¬ 
tion of statute or charter provisions before demand 
and levy by the collector of internal revenue for the 
pa 3 rment of social security taxes have priorily on 
the funds of the taxpayer over the social security 
'taxes.®® 

Penalties. Under provisions of the internal rev¬ 
enue code made applicable to the Federal Insurance 
•Gjntributions Act, a civil action for recovery of a 
•penalty may be prosecuted against a person who 
‘"willfull 3 r’’ fails to pay, collect, or account for the 
rtax,®® and under the provision authorizing such ac¬ 
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tion, the United States is not required to show the 
same evil or fraudulent purpose as in a criminal 
prosecution provided for by other portions of the 
statute.®^ The court may allow a recovery of in¬ 
terest on the penalties awarded.®® 

c. B>emedies of Taxpayer 

Generally, Insurance contribution taxes are treated 
In the same manner as other federal taxes with respect 
to remedies of taxpayers, and the general provisions of 
law relating to the filing of claims for refunds and to 
suits to recover taxes paid are applicable, as are provi¬ 
sions prohibiting suits to restrain the assessment or col¬ 
lection of taxes. 

Generally, insurance contribution taxes are treat¬ 
ed in the same manner as other federal taxes with 
respect to remedies of taxpayers, and the general 
provisions of law relating to the filing of claims 
for refunds and to suits to recover taxes paid are 
applicable.®® So also the general rule of law that 
a suit to restrain the assessment or collection of tax¬ 
es ordinarily may not be maintained is applicable in 
the case of insurance contribution taxes. ®'^ The em¬ 
ployer who was the entity who had paid the old age 
benefits taxes from his own funds is vested with 
the right to maintain suit for refund of any over¬ 
payment or excess payment of moneys exacted by 
the government®® Ordinarily, a claim for refund 
should be in compliance with regulations,®® but the 
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•provldlngr that, If property of a delin¬ 
quent taxpayer is at time of dis¬ 
traint subject to an attachment or 
•execution under any judicial process, 
•the person holding the property does 
inot incur personal liability if he fails 
to turn the property over to the fed¬ 
eral government.—XT. S. v. Swink, su- 
ipra. 

‘78. U.S.—^Excelsior Life Ins. Co. v. 

Thomas, D.C.Tex., 49 F.Supp. 90. 
"TO. Del.—IMuhleman & Kayhoe v. 
Brown, 45 A.2d 521, 4 Terry 207, 
motion to tax costs granted in 
par^ and denied in part 50 A.2d 92, 
4 Terry 481. 

•-80l Del.—IMuhleman & Kayhoe v. 
Brown, supra. 

•81. U.S.—^U. S. V. Record iPub. Co., 
D.C.Cal., 60 F.Supp. 194. 

.82. U.S.—U. S. V. O'Dell, D.C.Mich., 
61 F.Supp. 966, affirmed, C.C.A., 160 
F.2d 804. 

83. Tex.—^Paddock v. Siemoneit, 218 
S.W.2d 428, 147 Tex. 571. 

.84. Tex.—Paddock v. Siemoneit, su¬ 
pra. 

-"WUlftil” failure to pay taxes held 
shown 

Where corporate officer, whose du- 
'ty it was to pay taxes, knew that 
'taxes due the federal government 
ALnder the Federal Insurance Contrl- 


jbutlons Act were due but it was in¬ 
convenient for the corporation to pay 
taxes at that time and it was thought 
it would have a better chance if they 
were postponed to a later date and 
corporation subsequently became 
bankrupt cutid unable to pay the tax¬ 
es, finding that officer **wlllfully’' 
failed to pay the taxes when due, so 
as to subject him to civil penalty un¬ 
der the Internal Revenue Act, was 
authorized.—^Paddock v. Siemoneit, 
supra. 

85. Tex.—^Paddock v. Siemoneit, su¬ 
pra. 

86. U.S.—Bernhardt Furniture Co. v. 
Robertson, D.aiT.C., 18 F.Supp. 
129. 

87. U.S.—^Kaus v. Huston, C.C.A. 
Iowa, 120 F.2d 183—^Bernhardt Fur¬ 
niture Co. V, Robertson, D.C,N.C., 
18 F.Supp. 129—Aponaug Mfg. Co. 
V. Bly, D.C.M1SS., 17 F.Supp. 944, 
affirmed, C.C.A., 87 F.2d 997. 

Statute prohibiting suit 

(1) A Statute prohibiting suit to 
restrain the assessment or collection 
of any tax is applicable to an action 
to restrain the collection of social 
security taxes, including Interest and 
penalties.—^Reams v. Vrooman-Fehn 
•Printing Co., C.C.A.Ohio, 140 F.2d 237. 

(2) Employer was a ‘'taxpayer” 
and subject to the statute prohibiting 
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a suit to restrain the collection of 
any tax in so far as employer was 
required to deduct amount of taxes 
under Social Security Act from the 
wages of his employees and pa^' 
amount over to collector of internal 
revenue, notwithstanding such tax¬ 
es were collected by employer from 
others who were liable for the tax. 
—^Reams v. Vrooman-Fehn Printing 
Co., supra. 

88. U.S.—Latimer v. U. S., D.C.Cal., 

52 F.Supp. 228—^Radio City Music 

Hall Corporation v. U. S., D.C.N.T., 

50 F.Supp. 329. 

89. Specifioatloa of employees axid 
their duties 

Employer seeking refund of social 
security taxes paid on wages of em¬ 
ployees in hatchery business and 
who filed a claim on forms prescribed 
by regulations, claiming that each of 
the persons on whose wages the tax¬ 
es paid was performing services in 
connection with the hatching of poul¬ 
try, which was exempt as agricul¬ 
tural labor, was not required to set 
out in the claim for reftind the 
name of each employee and his exact 
duties.—^Rucker’s Imperial Breeding 
Farm of Ottumwa, Iowa, v. Birming¬ 
ham, D.C.Iowa, 63 F.Supp. 779, affirm¬ 
ed, C.C.A., Birmingham v. Rucker's 
Imperial Breeding Farm of Ottumwa, 
Iowa, 152 F.2d 887. 
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action of the government in compromising with the 
taxpayer part of the allegedly defective claim for 
refund of social security taxes may operate as a 
waiver of compliance with treasury reg^ations as 
to claims for refunds.®® An employer seeking re¬ 
fund of the taxes paid by him tmder the insurance 
contributions statute, but not seeking refund of 
any employees’ tax, is not required to comply with 
the regulation providing that a claim for refund of 
the tax collected from the employee should include 
a statement that the employer had repaid the tax 
to the employee or secured the consent of the 
employee to the allowance of the refund.®^ In ac¬ 
tions to recover taxes paid, general rules as to the 
weight and sufficiency of evidence apply.®® 

§ 36. Officers and Employees Administering 
Statutes 

Officers and employees administering the provislona 
for old age and survivors insurance benefits generally 
have such powers and duties as are provided for by the 
statute. 

Officers and employees administering the provi¬ 
sions of the Social Security Act for old age and sur¬ 
vivors insurance benefits generally have such powers 
and duties as are provided for by the statute.®® Un¬ 
der the provisions of the Social Security Act, the 
Social Security Board or Administrator is vested 
with authority to make rules and regulations and 
to establish procedures not inconsistent with the 


provisions of the act, which are necessary or ap¬ 
propriate to carry out the provisions of the stat¬ 
ute;®^ but a regulation which is inconsistent with 
the provisions of the statute is invalid.®® A regula¬ 
tion of the board or administrator requiring the fur¬ 
nishing of supporting evidence as to a wage earner’s 
age is valid and within the scope of the rule-making 
power of the board.®® The board or administrator 
has the right to withhold certification of a claimant 
as qualified for primary insurance benefits until 
evidential requirements laid down by the board 
within the scope of the act have been fulfilled.®^ 

The appeals council is a unit in the federal se¬ 
curity agency which is authorized by the federal se¬ 
curity administrator to render final decisions on 
claims tmder the old age and survivors insurance 
benefits provisions of the Social Security Act®® 

§ 37. Benefits 

Generally, benefits under the provisions of the Social 
Security Act for old age benefits and survivors insurance 
are available only with respect to Insured Individuals, 
and an Insured individual within the act Is a person en¬ 
gaged In a covered employment, who has received no less 
than the specified amount of wages, anct has made all the 
required contributions. The benefits provided Include 
monthly pensions and lump-sum payments. 

Generally, benefits tmder the provisions of the 
Social Security Act for old age benefits and sur¬ 
vivors insurance are available only with respect to 
insured individuals,®® and an insured individual 


90. U.S.—Latimer v. IT. S.. D.aCaI., 
52 F.Supp. 22S. 

91- U.S.—Rucker’s Imperial Breed- 
ins: Farm of Ottumwa, Iowa, v. 
Birminsrbam, D.O.Iowa, 63 F.Supp. 
779, affirmed G.C.A., Blrmlngrliam 
V. Rucker’s Imperial Breeding: 
Farm of Ottumwa, Iowa, 152 F.2d 
887. 

92. Svldenoe held suffident 

(1> To show that persons for 
whom tazes^ were paid were em¬ 
ployees within the Social Security 
Act—Williams v. U. S., CC.AI11., 126 
F.2d 129, certiorari denied 68 S.Ct 
52, 817 U.S. 665, 87 L.Ed. 527—W. O. 
Lakie, Inc. v. U. S., D.G.Mlch., 70 
F.Supp. 665—Beckwith v. XJ- S., D.C. 
Mass., 67 F.Supp. 902. 

(2) To show that persons for 
whom taxes were paid were not em¬ 
ployees within the Social Security 
Act—Qreyvan Lines v. BArzison, C. 
C.AJaL, 156 F.2d 412. 

(8) To establish that proper basis 
for assessment of social security tax 
against taxicab company should not 
exceed average earning rate of cer¬ 
tain amount per day per driver, en¬ 
titling company to recover difference 
between that amount and amount 
paid under excessive and arbitrary 


assessment—Michigan Cab Co. v. 
Kavanagh, I).C.Mlch., 82 F.Supp. 486. 
Svldenoe held insufficient 
U.S.—Williams v. U. S., aCAIll., 
126 F.2d 129, certiorari denied 63 
S.Ct 62, 817 U.S. 666, 87 L.Bd. 627. 

93. U.S.—Gardner v. Swing, D.C. 
Ohio, 88 F.Supp. 815, affirmed, CA-, 
Ewing V. Gardner, 185 P.2d 781, re¬ 
versed in part on other grounds 
71 S.Ct 684, 841 U.S. 321, 96 L.Ed. 
968. 

94. U.S.—Gardner v. Ewing, D.C. 
Ohio, 88 F.Supp. 815, affirmed, CJL, 
Ewing V. Gardner, 186 F.2d 781, re¬ 
versed in part on other grounds 71 
S.Ct 684, 841 U.a 821, 95 L.Ed. 
968. 

Validity dependent on oon st inot l on 
Social security administration reg¬ 
ulation providing that whenever, 
after filing of application for bene¬ 
fits, additional evidence or informa¬ 
tion is asked for by board, applicant's 
disregard thereof for a period of one 
year shall be considered as an aban¬ 
donment of such application or ire- 
quest if construed as canceling or 
forfeiting rights previously accrued 
on filing of application, is invalid, 
but if construed as dismissing with¬ 
out prejudice a proceeding to enforce 
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existing rights and thus, for admin¬ 
istrative purposes, to clear files of 
pending but unprosecuted proceed¬ 
ings without a forfeiture of existing 
rights, regulation is valid.—^Bwing v. 
Gardner, C.AOhio, 186 P.2d 781, re¬ 
versed in part on other groimds 71 
S.Ct 684, 841 U.S. 321, 95 L.Ed. 968. 
96. U.S.—Gardner v. Ewing, D.C. 
Ohio, 88 F.Supp. 816, afitaned, CJL, 
Ewing V. Gardner, 185 F.2d 781, re¬ 
versed in part on other grounds 71 
act 684, 841 U.S. 821, 96 L.Ed. 968. 

96. U.S.—Gardner v. Ewing, D.C. 
Ohio, 88 F.Supp. 316, afitaied, CAl., 
Ewing V. G^ardner, 185 F.2d 781, re¬ 
versed in part on other grounds 71 
act. 684, 341 U.a 821 , 95 L.Ed. 
968. 

97. U.S.—Gardner v, Ewing, D.C. 

I Ohio, 88 F.Supp. 816, affirmed, CA, 

Ewing V. Gardner, 185 F.2d 781, 
reversed in part on other grounds 
71 act 684, 841 U.a 821 , 95 L.Ed. 
968. 

9a U.S.—Stull v. Ewing, D.aNT.T., 
102 F.Supp. 927, affirmed, OA.. 194 
F.2d 707. 

99. U.S.—Emlen v. Social Sec. 
Board, C.C.APa., 148 P.2d 927— 
Morgan v. Social Security Board, 
DXlPa., 45 F.Supp. 849. 
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within the act 19 a person engaged in a covered 
employment, who has received no less than the 
specified amount of wages, and has made all the re¬ 
quired contributions.! What constitutes covered 
employment within the Social Security Act and re¬ 
lated taxing provisions is considered supra § 5, 
and what constitutes wages within the statutes is 
considered infra § 40. Provision is made in the 
statute for various benefits ,2 including old age in¬ 
surance benefits to the insured individual, and bene¬ 
fits to the widow and children of the insured, dis¬ 
cussed infra § 38. Such benefits are of two types, 
first, monthly pensions, and second, lump-sum pay- 
ments.3 The particular theory on which a claim 
for benefits is based must yield to the facts as ad¬ 
duced since substance must prevail over form in 
order to achieve the purposes of the act.^ 

Lump-sum death payments. On the death of an 
individual who died a fully or currently insured 
person, the widow or widower of the deceased or, 
under certain circumstances, other persons, may be 
entitled to a lump-sum death payment, under condi¬ 
tions fixed in the statute.^ Under earlier provisions 
of the act, a lump-sum death payment could be made 
only where an insured wage earner died leaving no 
person eligible for monthly benefits commencing 
with the month in which the wage earner died; and, 
where the earner was survived by an individual 
who became and could have become entitled to a 
monthly benefit for the month in which the earner 
died, no lump-sum death payment could be made to 
anyone.® Under such provisions the rights of an 
individual to the death payment were not held not 
affected by postponement of filing of an applica¬ 
tion for monthly benefits to the month subsequent 
to that in which the wage earner die<L^ 

§ 38. — Persons Entitled 

a. In general 

b. Insured individual 


c. Widows 

d. Children 

a. In (xeneral 

Generally, only persons to whom the right has been 
granted by the statute are entitled to benefits under the 
provisions of the Social Security Act for old age benefits 
and survivors insurance. 

Generally, only persons to whom the right has 
been granted by the statute are entitled to benefits 
under the provisions of the Social Security Act for 
old age benefits and survivors insurance.® Where 
the statute prescribes definite requirements to deter¬ 
mine eligibility for benefits, the court, in its inter¬ 
pretation, is restricted by the language used.® A 
provision of the statute directing the federal security 
administrator, in determining family status for the 
purpose of benefits, to apply such law as would be 
applied in deteimining the devolution of intestate 
personalty by the courts of the state in which de¬ 
cedent was domiciled at his death is an unqualified 
direction to apply the intestate personal property law 
as such, and the authority of the administrator is 
not limited to the jurisdiction of one particular 
domiciliary court.!® 

Estate of deceased wage earner. Although not 
a beneficiary designated by the Social Security Act, 
the personal representative of the wage-earner’s 
estate may enforce a claim for benefits as an asset 
of the estate by proper proceedings for the benefit of 
the estate.!! 

h. Insured Individual 

Under the conditions fixed In the statute, an Insured 
individual may be entitled to receive primary insurance 
benefits, and the right to such benefits, where vested, is 
not a gratuity but a property right, which may be en¬ 
forced by court action. 

Under the conditions fixed in the statute, an in¬ 
sured individual may be entitled to receive primary 
insurance benefits,!® and the right to such benefits. 


1. U.S.—Gardner v. Bwlng, D.C. 
Ohio, 88 F.Supp. 315, affirmed, C.A., 
Ewing V. Gardner, 186 F.2d 781, re¬ 
versed In part on other grounds 
71 S.Ct. 684. 341 U.S. 321, 95 LuEd. 
968. 

2. U.S.—Borysuk v. Ewing, D.C.N.J., 
98 F.Supp. 779. 

3. U.S.—^Helvering v. Davis, Mass., 
67 S.Ct. 904, 801 U.S. 619, 672, 81 
L.Ed. 1807, 109 A.LuR. 1319. 

4i U.S.—Slpperley v. Federal Sec. 

Adm^r, D.aN.T., 77 F.Supp. 112. 

5. U.S.—^Rhodes v. Social Sec. Ad¬ 
ministration, D.C.Pa., 79 F.Supp. 
498. 

e. U.S.—Harris v. Ewing, D.CLAJa., 
87 F.Supp. 151. 


7. U.S,—Rhodes v. Social Sec. Ad¬ 
ministration, D.C.Pa., 79 F.Supp. 
498. 

OoiLtrary administrative oonstmo- 
tloxL of statute was held not adopted 
by implication by subsequent reen¬ 
actment or amendment of act.—> 
Rhodes v. Social Sea Administration, 
supra. 

8. U.S.—Mayers v. Ewing, D.C.Fa., 
102 F.Supp. 201. 

Deductions on account of earnings 
from employment for any month 
see infra S 41. 

9. U.S.—^uck V. Ewing, D.C.N.J., 84 
F.Supp. 626. 

10. U.S.—^Bloch V. Ewing, DXlCal., 
106 F.Supp. 26. 


l^egritiniacy of Child 

Where federal security administra¬ 
tor determined that marriage between 
decedent and claimant’s wife was 
a nullity under N’ew York law, ad¬ 
ministrator should have proceeded 
to determine also that under applica¬ 
ble New York law claimant, a child 
of decedent and his second wife, was 
entitled to be declared the legitimate 
child of decedent and, hence, entitled 
to Insurance benefits.—Bloch v. 
Ewing, supra. 

11. U.S.—^Ewlng V. Gardner, CA. 
Ohio, 185 F.2d 781, reversed in part 
on other groimds 71 S.Ct. 684, 841 
U.S. 821, 95 L.Ed. 968. 


12. U.S.—Ewing T. Gardner, OA. 
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where vested, is not a gratuity but a property 
right,i5 which can be enforced by court action.!^ 
The statute requires three conditions to exist in 
order to entitle a wage earner to the monthly 
primary insurance benefit, namely, that he is a fully 
insured individual, that he has attained the pre¬ 
scribed age, and that he has filed application for pri¬ 
mary insurance benefit-^® Accordingly, a provision 
of the act requiring certification of payment by the 
board or administrator is without significance inso¬ 
far as rights of claimants for primary insurance 
benefits are concerned and operates merely as official 
recognition of an existing right but does not enlarge 
old rights or create new ones.^® 

Where the facts necessaiy under the statute to 
entitle a wage earner to receive monthly primary 
insurance benefits actually exist at the time of filing 
of application therefor, the right to such benefits 
accrues at the time of such application,^^ and, in the 
absence of provisions of the act making the right to 
primary insurance benefits conditional on the wage 
earner being alive to receive such pa 3 rments, or pro¬ 
hibiting payment of such benefits to the legal repre¬ 
sentative of the deceased wage earner, neither of 
such limitations will be implied.^® A provision of 
the act relating to pa 3 mient of lump-sum death bene¬ 
fits to an individual who died a fully or currently 


insured individual has no bearing on accrued pri¬ 
mary insurance benefits which vested during the 
wage earner’s lifetime and remained unpaid at his 
death.i9 

c. Widows 

within the limitations Imposed by the statute, a 
widow of an Insured Individual on reaching the prescribed 
age may be entitled to certain insurance benefits com¬ 
mencing from the time prescribed by law, and a widow, 
regardless of her age, may be entitled to mother’s insur¬ 
ance benefits where at the time of filing application she 
has in her care a child of the deceased Insured Individual 
entitled to a child’s Insurance benefit. 

Under the provisions of the Social Security Act, 
and within the limitations imposed therein, a widow 
of an insured individual on reaching the prescribed 
age may be entitled as such to certain insurance 
benefits commencing from the time prescribed by 
the law,20 and a widow, regardless of her age, may 
be entitled to mother’s insurance benefits where at 
the time of filing application she has in her care a 
child of the deceased wage earner entitled to a 
child’s insurance benefitThe provisions of the 
act condition certain benefits to the widow on her 
living with the insured worker at the time of his 
death,22 and under such provisions, the term "living 
with” as defined in the act should be broadly con¬ 
strued to accomplish the congressional intent^® 


Ohio. 185 F.2d 781, reversed In part 
on other grounds 71 S.Ct 684, 341 
U.S. 321, 95 L.Ed. 968. 

18. U.S.—^Ewlng V. Gardner, supra. 
14. U.S.—^Ewing v. Gardner, supra. 
1& U.S.—^Ewing: V. Gardner, supra. 

18. U.S.—Gardner ▼. Ewingr, U.C. 
Ohio, 88 F.Supp. 315, affirmed, CSJL, 
Ewingr V. Gardner, 186 F.2d 781, re¬ 
versed in part on other grounds 71 
S.Ct. 684, 341 U.S. 321. 95 LuEd. 
968. 

17. U.S.—^Ewing v. Gardner, CJL 
Ohio, 185 F.2d 781, reversed in part 
on other grounds 71 S.Ct 684, 341 
U.S. 321, 96 KEd. 968. 

18; U.S.—Gardner v. Ewing, D.C. 
Ohio, 88 F.Supp. 316, affirmed CJL, 
Ewing V. Gardner, 185 F.2d 781, re¬ 
versed in part on other grrounds 71 
S.Ct. 684, 341 U.S. 321, 96 L.E(L 968. 

19. U.S.—Gardner v. Ewing, D.C. 
Ohio, 88 F.Supp. 316, affirmed, C.A., 
Ewing V. Gardner, 185 P.2d 781, re¬ 
versed in part on other grounds 
71 S.Ct. 684, 841 U.S. 821, 95 Ii.Ed. 
968. 

sa U.S.—Ewing V. Rlsher, CJLOkl., 
176 F.2d 641. 

Amount as affected by delayed ap¬ 
plication see Infia 6 41. 

81. U.S.—Newsom v. Social Sec. 

Board, D.CtMlch., 70 F.Supp. 962. 
Purpose 

The purpose of Social Security Act 


in providing for benefits to widow In 
addition to benefits for minor chil¬ 
dren is to extend financial protection 
to widow, regardless of age, while 
she has In her care a child of de¬ 
ceased husband entitled to child's in¬ 
surance benefits, to supplement or¬ 
phan's benefits and enable widow to 
remain at home and care for child or 
at least assume parental responsibil¬ 
ity for child's welfare and cara— 
Newsom v. Social Sec. Board, supra. 

“Care" 

(1) Social Security Act providing 
current insurance benefits for widow 
having in her **care’' child of de¬ 
ceased husband entitled to child's in¬ 
surance benefits uses quoted word as 
meaning more than furnishing of 
mere necessities, suggesting advan¬ 
tages of constant attention and devo¬ 
tion of mother toward child inspired 
by natural love for offspring and 
implying a continued and <fiose per¬ 
sonal contact.—Newsom v. Social Sea 
Board, supra. 

(2) Instructions as to care of child 
given by mother confined in hospital 
for mentally incompetent by letter 
did not constitute mother’s “care" 
contemplated by Social Security Act 
—^Newsom v. Social Sea Board, su¬ 
pra. 

82. U.S.—^Liuck V. Elwlng, D.C.N.J., 
84 F.Supp. 525. 


Private separatioa agrreement 

Where widow of deceased employee, 
at time of his death, was living apart 
from him pursuant to a private sep¬ 
aration agreement under which em¬ 
ployee contributed to her support 
I widow was not "living with” em¬ 
ployee and, hence, was not entitled 
to a widow's lump-sum payment un¬ 
der Social Security Act—Luck v. 
Ewing, supra. 

23. U.S.—Iiuck V. Ewing, supra— 

Richards v. Social Sea Adminis¬ 
tration, D.C.Mass., 76 F.Supp. 12. 

Court order for support 

(1) Under a provision that a wid¬ 
ow shall be deemed to have been liv¬ 
ing with her husband at the time 
of his death if he had been ordered 
by any court to contribute to her sup¬ 
port private agreement between hus¬ 
band and wife providing for support 
of wife during separation was not 
the equivalent of a "court order."— 
Ludk V. Ewing, D.aN.J., 84 F.Supp. 
626. 

(2) A wife whom husband was or¬ 
dered to support in Massachusetts 
court In 1935, and in 1936 for one 
year term, was "living with” hus¬ 
band at time of husband's death In. 
Florida in 1946 so as to be entitled to 
social security benefits, since Jtiiis- 
band's flight to Florida in 1936 'sus¬ 
pended running of tlme'liifiitation of 
Massachusetts statute limiting Mas- 
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Under the provisions of the act, in determining 
whether an applicant is the widow of an insured in¬ 
dividual for the purpose of receiving benefits, the 
state law as to the devolution of personal property 
is to be applied.24 Accordingly, while a wife is still 
a ''v/ife” after she has abandoned her husband, and 
ordinarily would be entitled to an award under the 
act as his widow,25 where under the state law a 
widow who has without justification abandoned her 
husband is disinherited, she is not entitled to the 
death benefit under the Social Security Act^s 

d. Gbildren 

Every child of an Individual entitled to old age In¬ 
surance benefits or of an Individual who died a fully or 
currently Insured Individual may, under limitations fixed 
by the act, be entitled to certain Insurance benefits If he 
was dependent on such Individual at the time of the 
latter’s death. 

Every child of an individual entitled to old age 


§ 38 

insurance benefits or of an individual who died a 
fully or currently insured individual may, imder 
limitations fixed by the act, be entitled to certain in¬ 
surance benefits.27 Under the provisions of the act, 
in determining whether an applicant is the child of 
an insured individual for the purpose of receiving 
benefits, the state law as to the devolution of per¬ 
sonal property ordinarily is to be applied,^* but, by 
virtue of other express provisions as to stepchildren, 
a stepchild is entitled to benefits under the act ir¬ 
respective of state laws pertaining to devolution of 
. estates under which a stepchild who has not been 
legally adopted is not entitled to inherit from the 
stepfather’s estate.^^ In order that a child of a 
deceased insured individual may be entitled to in¬ 
surance benefits, he must have been dependent on 
such individual at the time of the latter’s death,^^ 
and under an earlier provision of the law, such 
dependency was deemed to exist, in the case of the 


saclinsetts courts In its support order 
to a term not exceedingr six years.— 
Richards v. Social Sec. Administra¬ 
tion, D.CLMass., 7$ F.Supp. 12. 

24. U.S.—Sherman v. Federal Sec. 
Agrcncy, Social Sec. Board, CC.A. 
N.J.. 166 F.2d 461—Sanders v. Alt- 
meyer, D.C.Tenn., 68 F.Supp. 67. 

to ixLherit under laws of state 
Under Social Security Act, con- 
irress did not intend that status alone 
should control an individual’s rigrht 
to benefit as a widow, but the act 
carries with it condition of right to 
inherit in accordance with laws of 
state involved.—^Kandelln v. E:ande- 
lin, D.C.N.T., 45 F.Supp. 341, affirmed, 
C.C.A., Kandelin v. Social Security 
Board, 136 F.2d 327, 147 AJU.'R. 696. 
Effect of for^gu divorce decree 
Under provision of Social Secur¬ 
ity Act making state law, applicable 
in determining status of person 
claiming Insurance benefits as a 
widow, and New Jersey practice of 
treating as void a foreign divorce 
decree where neither party was a 
bona fide resident, claimant who had 
obtained a Mexican divorce during 
period she and her husband were pefr- 
manent residents of New York, and 
who was thereafter married to de¬ 
ceased employee and moved with him 
to New Jersey, was not entitled to 
a widow's current insurance benefit, 
since invalidity of the Mexican di¬ 
vorce decree rendered her subseguent 
marriage to employee void.—Sherman 
y. Federal Sec. Agency, Social Sea 
Board, C.C.A.N.J., 166 F.2d 461. 
Oommon-law mazxlage 
One claiming benefits under Social 
Security Act as widow of wage earn¬ 
er, by reason of alleged common-law 
marHage bo^A not invoke doctrine 
of/’xna^ag^^ as against 

wage earaer’s wldpw hgr a!ubseg,uent 
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ceremonial marriage.—Sanders v. Alt- 
meyer, D.C.Tenn., 58 F.Supp. 67. 

Held lawful widow of insured worker 
U.S.—^Ray v. Social Sea Board, D.C. 

Ala., 73 F.Supp. 58. 

Keld not lawful widow of insured 
worker 

U.S.—Sanders v. Altmeyer, D.C.Tenn., 
68 F.Supp. 67. 

25. U.S.—^Kandelin v. Social Security 
Board, C.C.A.N.Y., 136 F.2d 327, 147 
A.U.R. 696. 

26. U.S.—Kandelin v. Social Securi¬ 
ty Board, supra. 

Death benefit generally see supra 9 
87. 

27. U.S.—^Borysuk v. Ewing, D.C.N. 
J., 98 F.Supp. 779—Bterris v. Ewing, 
D.CAla., 87 F.Supp. 161. 

Pnrpose of amendment 

The Social Security Act was 
amended to care for dependents of 
those who are unable to accumulate 
an estate sufficient to care for de¬ 
pendent children of tender years aft¬ 
er death of the worker, rather them 
have them become wards of local 
welfare or charitable organizations.— 
Ray V. Social Sea Board, D.C.Ala., 
73 F.Supp. 58. 

28. U.S.—^Mayers y. Ewing, D.C.Pa., 
102 F.Supp. 201. 

xmmazrled illegitimate Children un¬ 
der eighteen years of age of fully 
Insured male wage earner who died 
domiciled in Pennsylvania were not 
considered “children” of their father 
for purpose of devolution of intestate 
personal property and hence they 
were not eligible for child's insur¬ 
ance benefits under Social Security 
Abt, even though they had been sup¬ 
ported and recogrnized by deceased 
wage earner as his children and had 
lived with him as part of his family. 
—^Mayers v. Ewing, suprjs. 

.^1 


Erroneous assumption as to divorce 

(1) Where Illiterate wife remarried 
on assumption that her petition for 
divorce from prior husband had been 
granted, and thereafter bore second 
husband five children whom he was 
suppoi*ting in his home at time of 
death, wife was the legal widow of 
second husband and the children were 
his legitimate children, for purpose 
of benefits under the Social Security 
Act even if assumption was errone- 
oua—^Ray v. Social Sea Board, D.C. 
Ala., 73 F.Supp. 58. 

(2) Offspring of void marriage 
were, under state law, the legitimate 
children of father who was compe- 
rent to marry and had married their 
mother in good faith, believing that 
her previous marriage had been dis¬ 
solved by valid divorce decree, and 
on father's death, children were en¬ 
titled as such to social security ben¬ 
efits, although their legitimacy had 
not been determined in action for an¬ 
nulment of parents’ marriaga—At¬ 
water v. Ewing, D.C;.N.Y., 86 F.Supp. 
47. 

29. U.S.—Harris v. Ewing, D.C.Ala., 

87 F.Supp. 151. 

30. U.S.—Carey v. Social Sea Board, 

D.C.Ky., 62 F.Supp. 458. 

Support by mother 

Under Social Security Act provi¬ 
sion defining a child as dependent on 
a mother or stepparent only if 
. . no parent other than such 
individual was contributing to the 
support of such child,*' in view of 
legislative history and administra¬ 
tive interpretation, a stepdaughter 
of a deceased Insured wage earner 
who was supported solely by her 
mother, separated from the earner 
and the natural father, was entitled 
I to a child's benefits.—Harris v. 
[Ewing, D.CAla., 87 F.S\3|)p. 161. 
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moliher as the insured individual, only if no parent 
other than the mother was contributing to the sup¬ 
port of the child and the child was not living with 
its father.31 

§ 39. -Assignments 

The assignment of future benefits under provisions 
of the Social Security Act for old age Insurance and sur¬ 
vivors benefits Is prohibited, but accrued payments may 
be assigned. 

The assignment of future benefits under provi¬ 
sions of the Social Security Act for old age in¬ 
surance and survivors benefits is prohibited,32 but 
such provisions are not applicable to the assignment 
of accrued payments.32 Generally, the statutory 
prohibition includes transfers by operation of law 
as well as voluntary transfers by the beneficiary,®^ 
but it has been held that the provision was intended 
merely to prohibit voluntary alienation by the in¬ 
dividual entitled to benefits,3® and does not preclude 
a succession of rights from a decedent to his per¬ 
sonal representative by operation of law.®® So it 
has been held that the statutory prohibition applies 
to payments which have not yet been certified as 
due and for which checks have not been drawn, 
and docs not prevent checks issued in conditional 
payment of benefits already certified as due from 
being transferred by the death of the beneficiary to 
his personal representative.®'^ 

§ 40. -Wages and Income, and Records 

Thereof 

Apart from provisions of the statute relating to in¬ 


come of the self-employed who, In certain cases, are 
within the coverage of the act, It Is generally held that 
wages are the basis for the administration of federal 
old age benefits, and that only those who earn wages 
may obtain benefits. The term “wages” as used In the 
statute is generally defined as all remuneration for em¬ 
ployment, including the cash value of all remuneration 
paid in any medium other than cash. 

Apart from provisions of the statute relating to 
income of the self-employed who, in certain cases, 
are within the coverage of the act, it is generally 
held that wages are the basis for the administration 
of federal old age benefits,®® and that only those 
who earn wages may obtain benefits.®® In other 
words, eligibility for insurance benefits,^® and their 
amount, as discussed infra § 41, depend on the 
total wages which the employee has received and the 
periods in which the wages were paid. The wages 
used as the basis of determining the right to benefits 
are wages paid for employment within the coverage 
of the act, and not expressly excepted therefrom,^! 
and wages other than for such employment may not 
be considered.^® An amendment to the statutes that 
the term "employee*’ does not include any individual 
who is not an employee under the usual common- 
law rules applicable in determining the employer- 
employee relationship, which amendment is by its 
terms retroactive to the date of the original enact¬ 
ment of the Social Security Act, saves to individuals 
wage credits accumulated under the prior state of 
the law.*® 

The requirement that services be performed for 
wages or other compensation in order to constitute 
one an "employee” within the coverage of the Social 


31. tr.S. —Carey v. Social Sec. Board, 
D.C.Ky., 62 F.Supp. 458. 

Sejrnlar and material oontribntions 
If contributions for support of 
child by father were regular, whether 
voluntary or involuntary, and consti¬ 
tuted a material factor In child’s sup¬ 
port, even though not the principal 
factor, father was “contributing to 
support of child,” so as to preclude 
recovery of child's insurance benefits 
under Social Security Act on death 
of mother on ground that child was 
dependent on mother at time of her 
death.—Carey v. Social Sec. Board, 
supra. 

32. U.S.—^Beers v. Federal Sec. 
Adm'r, D.C.Conn., 80 F.Supp. 183, 
affirmed, GLA., 172 F.2d 84. 

33. U.S.—^EMng v. Gardner, C.A. 
Ohio, 185 F.2d 781, reversed in part 
on other grounds 71 S.Ct 684, 841 
n.S. 321, 95 L.Ed. 968. 

Bight reoogaized by administrator 
The statutory prohibition against 
assignments of future benefits under 
the Social Security Act does not re¬ 
late to checks issued for past Install¬ 
ments, but was Intended to ];>f eclude | 


a beneficiary from transferring his 
right before, but not after, the ad¬ 
ministrator has recognized It.—^Beers 
V. Federal Sec. Adm'r, CLAConn., 172 
F.2d 34. 

34. U.S.—^Beers v. Federal Sec. 
Admt, D.G.Conn., 80 F.Supp. 183, 
amrmed, GA., 172 F.2d 84. 

35. U.S.—Gardner v. Ewing, D.C, 
Ohio, 88 F.Supp. 315, affirmed, GA., 
Ewing V. Gardner, 185 F.2d 781, re¬ 
versed In part on other grounds 71 
S.Ct. 684, 841 U.S. 821, 95 L.Ed. 
968. 

3& U.S.—Gardner v. Ewing, D.C. 
Ohio, 88 F.Supp. 815, afiarmed, CJL, 
Ewing V. Gardner, 185 F.2d 781, 
reversed in part on other grounds 
71 S.Ct. 684, 841 U.S. 321, 95 KEd. 
968. 

Claim not certlfled by board 
Transfer of deceased wage earner's 
right to accrued and unpedd primary 
insurance benefits to personal repre¬ 
sentative is not prohibited under So¬ 
cial Security Act regardless of 
whether wage earner's claim to such 
benefits has been certlfled by board 
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as reguired by Act.—Gardner v. 

Ewing, D.aOhlo, 88 F.Supp. 815, af¬ 
firmed, G.A, Ewing V. Gardner, 185 F. 

2d 781, reversed In part on other 

grounds 71 S.Ct 684, 341 U.S. 821, 

96 L.Ed. 968. 

37. U.S.—Beers v. Federal Sec. 
Adm'r, G. A Conn., 172 F.2d 34. 

88. U.S.—Social Sec. Board v. Wie- 
rotko, Mich., 66 S.Ct 637, 327 U.S. 
858, 90 KEd. 718, 162 AIi.R. 1445. 

Deductions on account of earnings 
ffom employment for any month 
see Infra 9 41. 

39. U.S.—Social Sec, Board v. Nle- 
rotko, supra. 

40. U.S.—Social Sea Bosurd v. Ele- 
rotko, supra. 

41. U.S.—Ewing v. McLean, CAXda- 
ho, 189 F.2d 887—Miller v. Betten¬ 
court, C.C.ACal., 161 F.2d 996—Mil¬ 
ler V. Burger, aCAuCal., 161 F.2d 
922. 

42. U.S.—O'Leary v. Social Sec. 
Board, aCJLPa., 158 P.2d 704. 

48 . U.S.—Ewing ▼, Yaughaa. ^ 
Ya., 169 F.2d 887. 
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Security Act and related taxing provisions is dis¬ 
cussed supra § 5. “Wages” as subject to tax under 
the Federal Insurance Contributions Act are con¬ 
sidered supra § 35. 

What constitutes wages or remuneration. The 
determination of what constitutes “wages” within 
the Social Security Act depends on a construction of 
the provisions of the statute,under which the term 
“wages” is generally defined as all remuneration for 
emplo 3 maent, including the cash value of all re¬ 
muneration paid in any medium other than cash.^5 
The regulation of the board or administrator inter¬ 
preting the meaning of the word “wages” as it is 
used in the Social Security Act is entitled to great 
weight.^® Whether ^‘back pay” for a specific pe¬ 
riod paid by an employer to an employee in ac¬ 
cordance with the order of the National Labor Re¬ 
lations Board constitutes wages under the act is 
to be determined by the provisions of the act then in 
existence.^*^ Such back pay is remuneration within 
the statutory definition,^® and must be allocated as 
wages by the board or administrator to the calendar 
quarters of the year in which the money would have 
been earned, if the employee ‘had not been wrong¬ 
fully discharged;^® and the board’s or administra¬ 
tor’s interpretation of the act to exclude such pay 


from “wages” is beyond the permissible limits of 
administrative interpretation.®® 

Necessity of actual or constructive payment. Un¬ 
der the provision of the Social Security Act de¬ 
fining wages as all remuneration for employment, 
the “payment” of wages is implicit in the definition, 
as against the contention that it is sufficient to en¬ 
title a claimant to insurance benefits if wages have 
been earned during the period in question regardless 
of whether they have been paid actually or con- 
structively.®! In this connection, the courts will 
give effect to a regulation providing that construc¬ 
tive payment of wages can be found to have been 
made only where wages have been credited or set 
apart to the employee without any substantial 
limitation or restriction, or where there is an inten¬ 
tion by the employer to pay or to set apart or credit, 
and ability to pay wages when due, and failure of the 
employer to credit or set apart wages is due to cleri¬ 
cal error or inadvertence.®® Immediate availability 
is the only test of whether funds credited to the ac¬ 
count of an employee as wages are subject to with¬ 
drawal without “substantial limitation or restriction” 
so as to constitute “constructive payment of wages” 
as defined by the administrative regulation, and such 
availability depends on something more objective 
than the employee’s choice.®® A “substantial limita- 


44. tr.S. —Social Sec. Board v. Nle- 
rotko, Mich., 66 S.Ct 687, 827 U.S. 
858. 90 L..Ed. 718. 162 AJLuR. 1445. 
Additional remnneration 

I>etectlve agency’s special opera/- 
tlve who. in addition to five dollars 
a day for services as special opera¬ 
tive at race tracks, was paid fifty 
cents a day for lunch money when 
assigned to nearby Belmont, Jamaica. 
Aqueduct and Yonkers tracks, an ad¬ 
ditional three dollars a day and one 
dollar and fifty cents for laundry 
while at track at Saratoga. N. T., 
and additional six dollars a day while 
at tracks in Florida, was entitled to 
have additional amounts paid treated 
as “wages” under Social Security Act. 
—^Patton V. Federal Sec. Agency. So¬ 
cial Sec. Board, D.C.N.T., 69 F.Supp. 
282. 

4B. U.S.—Social Sec. Board v. Nle- 
rotko, Mich., 66 S.Ct. 687. 827 UU3. 
858, 90 KEd. 718, 162 A-L..R. 1445. 
Servloe 

Under provisions of the act defin¬ 
ing wages as “remuneration for em¬ 
ployment,” and under other provi¬ 
sions of the statute defining employ¬ 
ment as “any service . . . per¬ 
formed . . . by an employee for 
his employer,” the word “service” 
means not only work actually done 
but the entire employer-employee re¬ 
lationship for which compensation 
is paid to the employee by the em¬ 


ployer.—Social Sea Board v. Nierot- 
ko. supra. 

48. U.S.—^Morgan v. Social Security 
Board, D.C.Fa., 45 F.Supp. 849. 
Name by whioh remnnezatiLon deslg- 
nated 

Bank receiver was not barred from 
recovering social security benefits on 
ground that state statutes referred 
to his compensation as ’fees” rather 
than “wages,” in view of treasury 
regulation providing that name by 
which remuneration is designated is 
immaterial.—Carroll v. Social Securi¬ 
ty Board, C.CJI.I11.. 128 F.2d 876. 

47. U.S.—Social Sea Board v. Nle- 
rotko, Mich., 66 S.Ct. 637, 327 U.S. 
858, 90 LuEd. 718, 162 A.I 4 .R. 1445. 

48. U.S.—Social Sea Board v. Nie- 
rotko. supra. 

49. U.S.—Social Sea Board v, Nie- 
rotko, supra. 

60. U.S.—Social Sea Board v. Nie- 
rotko, supra. 

51. U.S.—^Morgan v. Social Security 
Board, D.C.'Pa., 45 F.Supp. 849. 

52. U.S.—Hennessey v. Federal Sea 
Adm’r, D.C.Conn., 88 F.Supp. 664. 

UmltatioiL In alternative 

The regulation sets forth an objec¬ 
tive and subjective limitation in the 
alternative, and both limitations need 
not be satisfied in order to find a 
constructive payment.—^Hennessey v. 
Federal Sea Adm’r. supra. 
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Delay until regular payday 
Employee working on hourly basis 
under a hiring indefinite as to terms 
of its continuance was “constructive¬ 
ly paid” for work performed within 
certain quarter without “substantial 
limitation or restriction.” within So¬ 
cial Security Board regulation, with 
respect to issue whether employee 
had enough quarters of coverage for 
a fully-insured status under Social 
Security Act, notwithstanding em¬ 
ployer delayed payment of the wages 
until a regular payday for employees, 
which did not come until the follow¬ 
ing quarter.—^Hennessey v. Federal 
Sea Adm’r, supra. 

53. U.S.—^Emlen v. Social Security 
Board. D.C.Pa., 54 F.Supp. 498, 
affirmed, ■C.C.A., 148 F.2d 927. 

Credit on oorporation’s books 

(1) Salary credited to account of 
sole stockholder who could draw 
checks on corporation’s bank account, 
but did not draw salary during cer¬ 
tain quarters preceding death be¬ 
cause withdrawal would have left 
other creditors of corporation unpaid, 
was available to stockholder and sub¬ 
ject to his disposition without “sub¬ 
stantial limitation or restriction” so 
as to be considered “constructively 
paid” within meaning of Social Se¬ 
curity Board regulation, in determln- 
I Ing whether stockholder was Insured 



§§ 4(M1 


SOCIAL SECURITY ARD PUBLIC WELFARE 


tion or restriction” within the meaning of the regu¬ 
lation does not exist in the absence of evidence that 
the employee could not have drawn on his wages at 
any time had he chosen to go after them.^^ 

Wage records. Qaims of employees for benefits 
under the act and litigation with regard to them 
should be based on the employment records of the 
social security board or administrator and not on 
evidence with respect to such alleged status which 
is not a part of the records of the board or ad- 
ministrator.55 Under an earlier provision to such 
effect, after expiration of a specified number of 
years following any year in which wages were paid 
an individual, the wage records of the board were 
conclusive,^^ although action could be taken to cor¬ 
rect the wage records prior to lie expiration of the 
specified time in which case the records would not 
be conclusive.®^ Such provision as to the concki- 
siveness of the wage records did not apply where no 
records at all were kept for certain years for a par¬ 
ticular individual by reason of the failure of the 
employer, not known to the employee, to report to 
the board the amount deducted for social security 
taxes,®® and, in such circumstances, notwithstanding 
the expiration of the specified time, the board could 
receive the wage records of employment and make 
them official.®® 

§ 41 . Computation and Amount; De¬ 

ductions 

The amount of benefits to which an Individual Is 
entitled and the computation thereof are determined by 
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the provisions of the statute relating thereto, and, under 
such provisions, the amount of benefits Is made to depend 
on the total wages or earnings which the Insured IndU 
vhdual has received or made and the periods In which 
they were paid or made. 

Generally, the amount of benefits to which an in¬ 
dividual is entitled and the computation thereof are 
determined by the provisions of the statute relat¬ 
ing thereto.®® Under such provisions, the amount 
of insurance benefits is made to depend on the total 
wages or earnings which the insured individual has 
received or made and the periods in which the wages 
were paid or earnings made,®l and primary in¬ 
surance benefits, the amount payable each month to 
an individual after he becomes entitled to such bene¬ 
fits, are based on the "average monthly wage” of 
the one-time wage earner.®® An individual's aver¬ 
age monthly wage is to be computed in accordance 
with the prescribed formula,®® and the term "total 
wages” as used in the calculation should be con¬ 
strued in accordance with the provisions of the stat¬ 
ute and the regulations promulgated pursuant to 
law.®^ 

Retroactive payments in case of delayed appUca- 
tion. Under a provision that any individual who 
would have been entitled to an insurance benefit un¬ 
der certain provisions for any month, if he had 
filed his application therefor during that month, 
shall be entitled thereto if he files application for it 
before the end of the third month immediately suc¬ 
ceeding such month, an applicant is entitled only to 
the retroactive period of ffiree months provided by 
the statute on filing of the delayed application.®® 


at his death.—Emlen ▼. Social Sec. 
Board, aG.A.Pa., 148 F.2d 927. 

(2) It has been held, however, that 
where corporation was short of 
funds, mere crediting of wages to 
corporation's president on corporar 
tlon's books did not constitute "con¬ 
structive payment" of wages and 
therefore president was not a "fully 
insured individual** entitled to pri¬ 
mary insurance benefits under the 
Social Security Act.—^Morgan v. So¬ 
cial Security Board, B.CJPa., 45 F. 
Supp. 849. 

54. n.S.—Hennessey v. Federal Sea 
Adm'r, D.C.Conn., 88 F.Supp. 664. 
65. tr.S.—Gauthier v. Federal Sea 
Agency. Social Sea Board, D.C. 
Fla., 65 F.Supp. 314. 

56. Operation of statat# 

Provision of Social Security Act 
that after expiration of fourth cal¬ 
endar year following any year In 
Winch wages were paid an individual, 
wage records of board should be 
conclusive, did not operate prospec¬ 
tively only, since purpose of congress 
was to give conclusiveness to the 
records previous to statute.—Fwing 


|v. Black. CATenn., 172 F.2d 881, 6 

|AL..R.2d 948. 

57. TT.a— Stun T. Bwlng, D.aN.T., 
102 F.Supp. 927, afflrmeii CJL, 194 

i F.2d 707. 

58. U.S.—^Eiwing v. Black, CLATenn., 
172 F.2d 331, 6 ALuR.2d 948. 

59. U.S.—^Bwing v. Black, supra. 

6a U.S.—^Erickson ▼. Social Sea 
Board, C.C.AN.T., 149 F.2d 270. 

61. U.S.—Social Sea Board v. Nie- 
rotko, Mich., 66 S.Ct 687, 827 U.S. 
858, 90 LJBJd. 718, 162 A.L.R. 1445. 

Wages generally see supra 9 40. 

68. U.S.—^Burger v. Social Sea 

Board, D.C.Cal., 66 F.Supp. 619, af¬ 
firmed, C.CAl., Miller v. Burger, 161 
F.2d 992. 

63. U.S.—^Erickson ▼, Social Sea 
Board, C.C.AN.Y., 149 F.2d 270. 

ICbde of oompntatlon under earlier 
provisions 

U.S.—^Erickson v. Social Sea Board, 
supra—^Burger v. Social Sea Board, 
D.O.Cal., 66 F.Supp. 619, afllrmed, 
C.C.A, Miller v. Burger, 161 F.2d 
992. I 


64. U.S.—Erickson v. Social Sea 
Board, C.C.AN.T., 149 P.2d 270. 

Zntent of regulation 

Social security regulation defining 
total wages is Intended not to in¬ 
clude the special case of employees 
who were not covered under employ¬ 
ment provisions of Social Security 
Act until after Dea 81, 1939.—^Erick¬ 
son V. Social Sea Board, supra. 

66. U.S.—^Borysuk v. EMng, D.<1N. 
J., 98 F.Supp. 779. 

Widows and children 

(1) Under provision of Social Se¬ 
curity Act that an individual, who 
would have been entitled to benefits 
for any months, had he filed appli¬ 
cation therefor, prior to end of such 
month, shall be entitled to such bene¬ 
fits for such month if he files an ap¬ 
plication therefor prior to end of 
third month immediately succeeding 
such month, widow of insured and 
children of Insured, who filed appli¬ 
cation for insurance benefits on Jan. 
4, 1946, were entitled to Insurance 
benefits retroactive to Oct. 1945 only. 
—Borysuk v. Ewing, supra. 
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Deductions. Generally under the provisions of the 
statute, deductions are required to be made from any 
payment or payments to which an individual is en¬ 
titled, until the total of such deductions equals the 
individual’s benefits for any month in which he 
rendered services for wages of not less than a 
specified amount.®® Prior to an amendment of the 
statute providing for a similar deduction where net 
•earnings from self-employment exceed the specified 
amount, it was held that the statutory deduction was 
required to be made only where the earnings ac- 
-crued as wages from employment, and not where the 
recipient of the benefits was not an “employee” with 
respect to such earnings.®^ 

•§ 42. -Overpayments and Underpay¬ 

ments 

A provision of the statute that In case of error with 
'respect to payments, proper adjustment shall be made 
by Increasing or decreasing subsequent payments, is In¬ 
tended to provide for the correction of mistakes in the 
amount of payments to persons claiming benefits under 
the act. 

Under a provision of the statute that where error 
■has been made with respect to payment of benefits, 
proper adjustment shall be made by increasing or 
•decreasing subsequent payments to the individual 
involved, or, if he has died before completion of the 
-adjustment, by increasing or decreasing subsequent 
benefits payable with respect to the wages constitut¬ 
ing the basis of the benefits of the deceased in¬ 
dividual, the intent is to provide for the correction 
of mistakes in the amount of payments to persons 
claiming benefits under the act.®® The provisions of 
the statute relating to adjustment of payments, 
where the individual involved has died before com¬ 


pletion of the adjustment, have been held not to ap¬ 
ply where the only error made was an error of law 
in rejecting the wage-earner’s claim and no payment 
whatsoever had been made.®® 

§ 43. Proceedings with Respect to Benefits 

Rights under provisions of the Social Security Act for 
old age benefits and survivors insurance may and shoul-d 
be prosecuted through the administrative procedure pro¬ 
vided by the statute, and under such procedure, an ap¬ 
plication for benefits is a condition precedent to the 
right thereto. 

Rights under provisions of the Social Security 
Act for old age benefits and survivors insurance 
may and should be prosecuted through the admin¬ 
istrative procedure provided by the statute."^® An 
application for benefits has been held to be a con¬ 
dition precedent to the right thereto,^^ and, ac¬ 
cordingly, an application for a lump-siun death pay¬ 
ment must be made within the time prescribed by 
law in order to permit the making of such pay¬ 
ment The applicant may be required to furnish 
such supporting evidence as is required by the board 
or administrator, in order to maintain the proceed¬ 
ing,*^® but, in the absence of express provision of the 
statute to the contrary, furnishing of such proof is 
a condition precedent to payment but not to lia¬ 
bility,*^^ and the wage-earner’s failure to supply ad¬ 
ditional evidence as to his date of birth after being 
notified by the board pursuant to regulations that his 
failure to supply addition^ evidence within a period 
of one year from the date of notice would be con¬ 
sidered as an abandonment of his application does 
not cause the wage earner to lose his rights to 
primary insurance benefits.*^® Proof of the fact that 
the applicant has attained the prescribed age is not 


(2) Under Social Security Act wid- 
-ow of fully Insured employee was en¬ 
titled to widow's insurance benefits 
• beginnlncr with three months preced- 
Ins month in which she filed applies^ 
Hon, where application was filed 
rinore than three months after she 
'became sixty-five years of age, and 
. she was not entitled to benefits from 
date she became sixty-five years of 
a-ye—Ewing v. Risher, C.AOkl., 176 
l^’.Sd 641. 

68. U.S.—^Walker v. Altmeyer, C.CA. 
N.T., 137 F.2d 631. 

•*87. U.S.—^Ewlng v. Vaughan, C.A 
Va., 169 F.2d 837. 

What constitutes employment within 
Social Security Act and related 
taxing provisions generally see su¬ 
pra S 6. 

•Employment held, shown 
-U.S.—Social Security Board v. War¬ 
ren, C.G.A.Mlnn., 142 F.2d 974— 
Walker v. Altmeyer, C.C.A.N.T., 137 
P.2d 631—Johnson v. xUtmeyer, D. 
aKy., 63 F.Supp. 796. 


68. U.S.—^Beers v. Federal Sec. 
Adm’r, CLAConn., 172 F.2d 34. 

69. U.S.—Gardner v. Ewing, D.C. 
Ohio, 88 F.Supp. 316, afldrmed, C.A, 
Ewing V. Gardner, 186 F.2d 781, re¬ 
versed in part on other grounds 
71 S.Ct. 684, 341 U.S. 321, 95 L..Ed. 
968. 

70. U.S,—Ewing v. Risher, C.AOkl., 
176 F.2d 641. 

■Proceedings with respect to taxes 
see supra 9 86. 

71. U.S.—^Borysuk v. Ewing, U.CN. 
J., 98 F.Supp. 779. 

72. U.S.—^Ewing v. Risher, C.AOkl., 
176 P.2d 641. 

EOsoonstmotion of effect of pending 
proceedings 

Widow's misconstruction of legal 
effect of pending proceedings in re¬ 
view of action disallowing claim of 
her husband for primary insurance 
benefits as an employee under the 
Social Security Act, on grround that 
husband was not a fully insured In¬ 
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dividual, upon widow’s failure time¬ 
ly to apply on death of her husband 
for lump sum payment of death ben¬ 
efits, did not extend her right which 
ceased to exist two years after her 
husband’s death, when no application 
for benefits had been filed as required 
by statute.—Ewing v. Risher, supra. 

73. U.S.—^Ewing v. Gardner, C.A 
Ohio, 185 F.2d 781, reversed in part 
on other grounds 71 S.Ct. 684, 341 
U.S. 321, 95 L.Ed. 968. 

74. U.S.—^Ewing v. Gardner, supra. 

75. U.S.—Gardner v. Ewing, D.C. 
Ohio, 88 F.Supp. 316, affirmed, C.A, 
Ewing V. Gardner, 186 F.2d 781, 
reversed in part on other grounds 
71 S.Ct. 684, 341 U.S. 321, 95 L.Ed. 
968. 

Bsgnlatlon held not a bar to aottoa 
Social security administration reg¬ 
ulation that whenever after filing of 
an application for benefits, additional 
evidence or informa'tion is asked for 
by board, applicant’s disregard there- 



§§ 43-44 


SOCIAL secheitj and pvbuc welfare 


81 C.J.SL 


required to be fumi^ed during the applicant’s life- 
time.7« 

Proceedings before a referee on the hearing of a 
daim for benefits under the Social Security Act 
must be conducted in accordance with the require¬ 
ments of law.77 The board or its referee usually 
is not restricted to the same rules of evidence as ap¬ 
ply in court proceedings, and such agency is per¬ 
mitted to consider evidence which would be ob¬ 
jectionable in a court of law if it is of the kind on 
which fair-minded men are accustomed to rely in 
serious matters.^^ The findings of the board or 
administrator should be support^ by the evidence.^® 

§ 44. Judicial Review 

Under the statute, review may be had of a final de¬ 
cision of the board or administrator, made after a hear¬ 
ing, by a civil action brought In the federal district court, 
but such proceedings are for a review of the administra¬ 
tive record, not a trial de novo, and ordinarily the court 
is bound by the decision of the board or administrator 
if there Is substantial evidence on which the administra¬ 
tive body or officer acted and the laiw was properly ap¬ 
plied. 

Under the statute, review may be had of a final 


decision of the board or administrator, made after a 
hearing, by a civil action brought in the district 
court of the United States.®® The proceedings be¬ 
fore the court for review are for a review of the 
record of the administrative body or officer, not a 
trial de novo,®l and the court cannot consider new 
and additional evidence.®® The court lacks the 
power to evaluate the evidence,®® and, where the 
evidence in support of the findings of fact of the 
board or administrator is substantial, such findings 
are conclusive.®^ The same finality extends to the 
inferences and condusions of the administrative 
body derived from the evidence if a substantial basis 
is found for them,®® and the court is not authorized 
to substitute new and contrary inferences from the 
facts found by the administrative body and reverse 
such bod 3 r’s conclusion concerning the status of a 
person seeking social securi^ benefits.®® 

In accordance with the foregoing rules, it is 
generally held that the court in reviewing the ad¬ 
ministrative determination is bound by the decision 
of the board or administrator if there is substantial 
evidence on which the administrative body acted 
and the law was properly applied by it®^ A deter- 


of for period of one year be 

considered as an abandonment of 
sucb application or reguest and there¬ 
after board will take further action 
only on filing of new application or 
reguest unless it is shown that such 
disregrard by applicant was due to 
cause not reasonably within his con¬ 
trol was not a bar to action by wage- 
earner’s executor to enforce wage- 
earner's valid claim as an asset of 
the estate after claim had been dis¬ 
allowed during wage-earner’s life¬ 
time for failure to furnish proof of 
age.—^Bwing v. Gardner, C.A.Ohlo, 
185 P.2d 781, reversed in part on oth¬ 
er grounds 71 S.Ct 684, 341 XJ.S. 321, 
95 L..Ed. 968. 

76. U.S.—Ewing v. Gardner, C.A. 
Ohio, 185 P.2d 781, reversed in 
part on other grounds 71 S.Ct. 684, 
341 U.S. 321, 95 LuEd. 968. 

Bight to benellt held vested 
Where wage earner over age sixty- 
five filed application for primary in¬ 
surance benefits with social security 
board but failed to comply with 
board’s reguest for additional proof 
of age within one year period allowed 
by board, benefit vested during wage 
earner’s lifetime and passed on his 
death to his executor.—Gardner v. 
Ewing, D.aOhlo, 88 F.Supp. 316, af¬ 
firmed, C.A., Ewing V. Gardner, 186 P. 
2d 781, reversed in part on other 
grounds 71 S.Ct 684, 341 U.S. 321, 
95 IjJQd. 968. 

77. U.S.—^Holland v. Altmeyer, D.C. 
Minn., 60 F.Supp. 954. | 


Burden of proof held not Improperly 
cast on claimant 

U.S.—-Holland v. Altmeyer, supra. 

7a. U.S.—La Lone v. U. S., B.C. 
Wash., 67 P.Supp. 947, reversed on 
other grounds, C.C1A., 162 P.2d 43. 
Uns^med proposal 
In proceeding for child’s insurance 
benefits under Social Security Act in¬ 
volving guestlon whether deceased 
was an insured Individual, an unsign¬ 
ed proposal by alleged employers to 
deceased W€ua properly received in 
evidence.—*La Lone v. U. S., supra. 

79. Svldenoe held to rapport 
Ings 

U.S.—Newsom v. Social Sec. Board, 
U.dMich., 70 F.Supp. 962—Gau¬ 
thier V. Federal Sec. Agency, So¬ 
cial Sec. Board, D.C.Fla., 65 F.Supp. 


80- U.S.—^Ekus V. Altmeyer, D.UN. 
T., 62 P.Supp, 306. 

Judicial review of action of tax offi¬ 
cials with respect to assessment 
and collection of federal insurance 
contribution taxes see supra 5 35. 

81- U.S.—Morgan v. Social Security 
Board, D.CJ.Pa., 45 P.Supp. 349. 

D.C.—^Thompson v. Social Sec. Board, 
154 P.2d 204. 81 U.S.APP.D.C. 27. 

82. U.S.—Holland v. Altmeyer, 3>.C. 
Mi nn ., 60 F.Supp. 954. 

83- U.S.—Holland v. Altmeyer, su¬ 
pra. 

84. U.S.—U. S. V. Lalone, C.C.A. 
Wash., 152 F.2d 43—Stull v. Ewing, 
U.CLN.Y., 102 F.Supp. 927, affirmed, 
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CJL, 194 F.2d 707—Johnson v. Alt¬ 
meyer, D.C.Ky., 63 F.Supp. 796. 
D.C.—Thompson v. Social Sec, Board, 
164 F.2d 204, 81 U.S.App.D.a 27. 
Other Btatement of rule 
The board’s decision, sustained by 
evidence, may not be Judicially re¬ 
viewed as to the facts.—Walker v. 
Altmeyer, aCJLN.T., 187 F.2d 631— 
Patton V. Federal Sec. Agency, So¬ 
cial Sec. Board, D.CJ7.T., 69 P.Supp. 
282. 

Beferee’s flndlsgg, approved by ap¬ 
peals council of social security board, 
are conclusive on the facts if sup¬ 
ported by substantial evidence.—Cor¬ 
ey V. Social Sec. Board, 62' 

F.Supp. 458. 

86. U.S.—^U. S. V. Lalone, C.C.A. 
Wash., 152 P.2d 43. 

88. U.S.—Walker v. Altmeyer, C.C. 

A.N.T., 187 F.2d 631. 

Inferenoes indicated by referee 
In reviewing a decision of the 
board affirming a referee’s decision 
that applicant was a wage earner and 
not entitled to receive primary Insur¬ 
ance benefits as long as he received' 
wages in excess of a specified amount, 
per month, the court may not substi¬ 
tute its inferences from the admitted 
facts in place of those indicated by 
the referee.—^Holland v. Altmeyer, D. 
C.Mlim., 60 P.Supp. 964. 

87. U.S.—Ray v. Social Sec. Board,. 
D.C.Ala., 73 F.Supp. 58. 

Beolsion held rapported by rabstan- 
tlal evidence 

U.S.—Social Security Board v. War¬ 
ren, C.C.A.Mlnn., 142 F.2d 974_ 
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mination as to the status of a wage earner as an in¬ 
sured individual ordinarily belongs to the usual ad¬ 
ministrative routine of the board,^8 and such agency, 
rather than the court, ordinarily should determine 
when a wage earner is entitled to the benefits of 
the act.89 Also, the determination of the board or 
administrator of the question of whether a certain 
person is an ‘^employee” within the act is to be 
accepted if it has warrant in the record and a rea¬ 
sonable basis in law,80 and the board or administra¬ 
tor, rather than the court, is charged with the re¬ 
sponsibility of determining when a recipient of bene¬ 
fits has lost the right to benefit payments by reason 
of employment within the meaning of the act.8i 

According to some authority, however, although 
the decisions of the board or administrator inter¬ 
preting the act and its regulations are entitled to 
weight in actions before the courts,®^ where matters 
of law are presented, involving a construction of the 
statute, the rule that the reviewing court must ac¬ 
cept the finding of the board or administrator if 
supported by substantial evidence is inapplicable.® s 
The court is not restricted to an automatic approval 
of the decision of the board or administrator, in 
view of the manifest purpose of congress that, to 
some extent at least, the court should inform itself 
with respect to the evidence on which the board or 
administrator acted, in order to appraise its sub- 
stantiality.84 So, while the determination of ad¬ 
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ministrative authorities as to whether back pay 
awarded to employees under the National Labor 
Relations Act should be treated as wages is entitled 
to great weight, such decisions of the administrative 
agencies are only conclusive as to properly sup¬ 
ported findings of fact.®^ 

In an action to obtain a review of a decision of 
the board, where defendant’s motion for summary 
judgment was required to be denied, and, if plain¬ 
tiff had made a motion for summary judgment, it 
would have been granted, the court has power to di¬ 
rect judgment for plaintiff.®® In an action to re¬ 
view an administrative determination as to a 
widow’s right to a lump-sum death pa 3 ment, plain¬ 
tiff’s demand for an order allowing her to be en¬ 
titled to monthly social security benefits when she 
shall have attained the age of sixty five is pre¬ 
mature;®*^ and, where the determination of the 
administratve body is ambiguous in that it cannot 
be determined therefrom whether the body had 
determined the premature claim, the decision of the 
body is required to be modified so as to confine it to 
a determination of the applicant’s right to a lump¬ 
sum benefit.®® The court in an action brought to 
review an administrative determination as to bene¬ 
fits may, in a proper case, remand the case to the 
federal security administrator for further action by 
the administrator;®® but the court will not remand 
the case for the taking of additional evidence be- 


Holland V. Altmeyer, D.C.Mlnn., 60 
F.Supp. 954. 

Decision, held not supported hy snli- 
stantlal evidence 

TJ.S.—Sipperley v. Federal Sec. Adm*!r, 
D.C.N.T., 77 F.Supp, 112. 

88. U.S.—L.a Lone v. U. S., D.C. 
Wash., 67 F.Supp. 947, reversed on 
other grounds, C.C.A., 152 F.2d 43. 

89. U.S.—^Holland v. Altmeyer, D.C. 
IMinn., 60 F.Supp. 954. 

90. U.S.—^La Lone v. U. S., D.C. 
Wash., 67 F.Supp. 947, reversed on 
other grounds, C.C.A, 162 F.2d 43. 

Employer-exnployee relationship 

(1) The Social Security Act makes 
Judgment of social security hoard 
concerning employer-employee rela¬ 
tionship rather than that of court 
effective provided judgment is based 
on conclusions rea.sonably reached on 
due consideration of all relevant is¬ 
sues presented after the parties in 
interest have been given a fair hear¬ 
ing or fair opportunity to be heard 
on the facts and applicable law.— 
Walker v. Altmeyer, C.C.A.N.Y., 137 
F.2d 681. 

(2) Referee’s decision on plain- 
tiff*8 application for child’s insur¬ 
ance benefits under Social Security 
Act that plaintiff’s deceased husband 
was not an employee for a sufficient 


period prior to death, and that, there¬ 
fore, plaintiff was not entitled to 
such allowance, based on conclusion 
that deceased was a partner or joint 
adventurer in alleged employer’s 
business and not an employee, was 
conclusive where supported by sub¬ 
stantial evidence.—^U. S. v. Lalone, 
C.C.A.Wash., 152 F.2a 43. 

91. U.S.—Holland v. Altmeyer, D.C. 
Minn., 60 F.Supp. 954. 

92. U.S,—U. S. V. Lalone, <1C.A. 
Wash., 152 F.2d 43. 

93. U.S.—Carroll v. Social Security 
Board, aaA.m., 128 F.2d 876. 

nadlng held subject to review 
A finding of the social security 
board that claimant was neither ac¬ 
tually nor constructively paid wages 
during period in question within the 
Social Security Act represented a de¬ 
termination that the facts did not 
constitute payment of wages within 
the act as a matter of law, and, 
as such, finding was subject to re¬ 
view by the district court in an ac¬ 
tion to review board’s decision.—^Mor¬ 
gan V. Social Security Board, D.C. 
Pa., 45 F.Supp. 349. 
iflazed findings 

Although courts do not expect of 
administrative agency, such as so¬ 
cial security board, that exactness or 
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nicety which appellate courts require 
of inferior Judges in distinguishing 
between findings of fact and conclu¬ 
sions of law, nevertheless Judicial 
review cannot be nullified by a con¬ 
fused mixture of findings, inferences, 
and conclusions in a decision of a 
referee of the board.—La Lone v. 
U. S., D.C.Wash., 67 F.Supp. 947, re¬ 
versed on other grounds, C.C.A, 152 
F.2d 43. 

94. U.S.—Sipperly v. Federal Sec. 
Adm’r, D.aN.T.. 77 F.Supp. 112. 

95. U.S.—Social Sec. Board v. Nle- 
potko, Mich., 66 S.Ct. 637, 327 U.S. 
358, 90 L.Ed. 718, 162 A.L.R. 1446. 

96. U.S.—^Patton v. Federal Sec. 
Agency, Social Sec. Board, D.C.N. 
Y., 69 F.Supp. 282. 

97. U.S.—Luck V. Swing, D.C.N.X, 
84 F.Supp. 525. 

98. U.S.—Luck V. Ewing, supra. 

99. U.S.—Stull V. Ewing, D.CJN’.Y., 
102 F.Supp. 927, affirmed, CA., 194 
F.2d 707. 

Status of child 

In action to review decision of the 
federal security administrator that 
plaintiff was not decedent’s legiti¬ 
mate child and. hence, not entitled 
to child’s insurance benefits, wherein 
trial court held that administrator on 
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cause certain documents were not placed in evidence 
where it appears that the referee’s attention was 
called to substantially all the factual data concern¬ 
ing such documents and the determination of the 
referee took cognizance of such data.^ An order 
of remand automatically extends for a reasonable 
time defendant’s time to answer.^ The administra¬ 
tor, after remand, may on his own motion take evi¬ 
dence, and the court may at any time on the motion 
of either party order the administrator to take ad¬ 
ditional evidence.^ 

Suit on check or on claim for unpaid benefits. 
The administrator of the estate of a deceased payee 
of checks issued to the payee before his death in 
conditional pa 3 nnent of primaiy insurance benefits 


certified as due the payee under the act may proceed 
against the United States to recover either on the 
checks or on the claim of decedent’s estate under the 
act for benefits due and unpaid;^ and the statute 
with respect to overpa 3 nnents and underpayments- 
of insurance benefits has no application to such an 
action.® The provision of the act with respect to- 
the conclusiveness of the finding and decision of the 
administrator and containing a prohibition against 
suit refers to suits on claims which persons entitled 
to benefits must present to the administrator for ap¬ 
proval, and if payment is refused of a check for 
primary benefits approved by the administrator, the 
payee or, after the payee’s death, his estate, has a. 
claim against the treasury founded on a law of con¬ 
gress maintainable in the district court® 


IV. RAILROAD EMPLOYEES RETIREMENT BENEFITS 


§ 45. In General 

A system of annuity, pension, and death benefits Is 
provided for employees falling within the terms of the 
Railroad Retirement Act. 

The Railroad Retirement Act, 45 U.S.CA. § 228 a 
et seq, establishes a system of aimuity, pension, 
and death benefits for employees of designated 
classes of employers.^ The Carriers Taxing Act of 
1937, 45 U.S.C.A. § 261 et seq, now incorporated in¬ 
to the Internal Revenue Code under the subchapter 
entitled the Railroad Retirement Tax Act, 26 U.S. 
CA. § 1500 et seq, is a companion act to the Rail¬ 
road Retirement Act,® not simply a common revenue 
measure,® and together the two acts constitute a 


plan for regulating commerce.^® It has been held: 
that the benefits received under the Railroad Retire¬ 
ment Act constitute a pension, not disability pay¬ 
ments, since they amount to compensation for serv¬ 
ices previously rendered and are not measured by 
the extent of an employee’s disability.il 

Injunction against enforcement of act An em¬ 
ployer claiming that the Railroad Retirement Act is- 
inapplicable or invalid with respect to him is not 
entitled to an injunction against its enforcement on 
the ground of irreparable injury where it does not 
appear that any injury suffered would in fact be- 
irreparable.1® 


determining' that marriage of plain- 
tilTs parents was a nullity under 
state law, should have proceeded to 
determine also that plaintiff was en¬ 
titled to be declared the legitimate 
child xmder state law, court would re¬ 
verse decision and direct the admin¬ 
istrator to determine on the record 
made in the proceedings that the 
plaintiff was a child of a fully or 
currently insured individual.—^Bloch 
V. Slwing, I>.C.Cal.. 105 F.Supp. 25. 

1. U.S.—Holland v. Altmeyer, D.C. 
Minn., 60 F.Supp. 954. 

2. U.S.—Stull V. Ewing, D.CJT.T., 
102 F.Supp. 927, affirmed, C.A., 194 
F.2d 707. 

3. U.S.—Stull V. Ewing, supra. 
SeposltloiLS 

Taking of depositions by federal 
security administrator after remand 
of action for widow's insurance bene¬ 
fits under Social Security Act was 
proper, even though court had not or¬ 
dered the taking of additional testi¬ 
mony.—Stull V. Ewing, supra. 

4. U.S.—Beers v. Federal Sec. Adm'r, 


[ D.C.Conn., 80 F.Supp. 183, afiBrmed, 
UA., 172 F.2d 34. 

Appeal from rnllng held moot 
A judgment against the United 
States on checks issued to plaintifTs 
decedent before death in conditional 
payment of primary insurance bene¬ 
fits certified as due the payee under 
the act rendered moot plaintilTs ap¬ 
peal from the ruling of the social se¬ 
curity administration that no pay¬ 
ment should be made on such checks. 
—^Beers v. Federal Sea Adm'r, su¬ 
pra. 

6. U.S.—^Beers v. Federal Sec. Adm'r, 
C.A.Conn., 172 F.2d 34. 

6. U.S.—^Beers v. Federal Sea Adm*r, 
supra. 

7. U.S.—^Railroad Retirement Board 
V. DuQuesne Warehouse Co., App.D. 
a & N.Y., 66 S.Ct 238, 826 U.S. 446, 
90 L.Ed. 192. 

8. U.S.—Allen v. Ocean S. & Co. of 
Savannah, C.ClA.Oa., 123 F.2d 469 
—Hetrick v. Reading Co., D.C.N. J., 
89 F.Supp. 22. 

9. U.S.—^Reynolds y. Northern Pac. 
Ry. Co., CCA^Mlnn., 168 F.2d 984, 
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modified on other grounds, 168 F.2d' 
944, certiorari denied Railway Emp. 
Dept of Am. Federation of Labor 
V. Northern Paa'R. Co., 69 S.Ct 56, 
335 U.S. 828, 93 L.Ed. 382—Wabash. 
R Co. V. Finnegan, D.C.Mo., 67 F. 
Supp. 94. 

10, U.S.—State of California v. An- 
glim. C.CA.CaL, 129 F.2d 455, cer¬ 
tiorari denied 63 S.Ct 74, 817 U.S.. 
669, 87 L.Bd. 537. 

llr Mont—Bonner v. Railway Emp.. 
Mut Ass'n, 170 P.2d 400, 119 Mont. 
63. 

12. U.S.—State of California t. Lati¬ 
mer, Cal., 59 S.Ct 166, 305 U.S. 255,. 
83 L.Ed. 159. 

Threat to reaulre records 
An alleged threat by Railroad Re¬ 
tirement Board to require railroad’ 
ox>erated by state to gather and keep- 
records of its employees did not ex¬ 
pose the railroad to irreparable in¬ 
jury, so as to authorize suit by state- 
to enjoin enforcement qf Raljlroad! 
Retirement Acts, ^liere.no prosecu¬ 
tion had been instituted or thireaten- 
ed and United States,a-ttpmey who* 
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^ 46. VaKdity, Purpose, and Construction of 
Statutes 

Statutes providing for the payment of retirement 
benefits to raiiroad empioyees are subject to the usual 
rules as to constitutionality. The purpose of the Rail¬ 
road Retirement Tax Act is to provide funds for the 
payment of allowances under the Railroad Retirement 
Act. 

A railroad retirement act is unconstitutional 
where its provisions are arbitrary and amount to a 
taking of property without due process of law,13 as, 
for example, where the act arbitrarily imposes lia¬ 
bility on the carrier to pay again for services long 
since rendered and fully compensated for.i^ 

The Carriers Taxing Act of 1937, now incorpo¬ 
rated into the Internal Revenue Code under the sub¬ 
chapter entitled the Railroad Retirement Tax Act, 
26 U.S.CA. § 1500 et seq, is intended to make avail¬ 
able funds for paying retirement benefits under the 
social security scheme to which it is related.!® 
More particularly, it was the purpose of congress by 
means of the Carriers Taxing Act to supply reve¬ 
nue which will reimburse the treasury of the United 
States for expenditures made pursuant to the Rail¬ 
road Retirement Act for the payment of allowances 
to employees retired under such acti® The act has 
a social purpose,!'^ and such purpose cannot be 


ignored when applying its terms to the facts of the 
particular case.!* New language in an amendment 
of the act may not be isolated from its context, but 
must be read in the light of the section in which it is 
inserted and of other related statutes.!® 

§ 47. Oflficers and Employees Administering 
Statutes 

The Railroad Retirement Board has the power and 
duty of administering the Railroad Retirement Act, and 
regulations promulgated by it under the authority of the 
act have the force of law. 

The Railroad Retirement Board is an independent 
agency in the executive branch of the government of 
the United States,®® created for the purpose of hav¬ 
ing a body which, because of its peculiar character 
and specialized experience, would be most fitted 
primarily to decide questions as to whether employ¬ 
ers or employees fall within the provisions of the 
Railroad Retirement Act®! It has all the duties 
and powers necessary to administer the Railroad Re¬ 
tirement Act,®® and it may require all employers and 
employees to furnish such information and records 
as are necessary for the administration of the act®® 
The board adjudicates claims of eligible employees 
for the various types of benefits created by the 


would institute such prosecution was 
not made a party.—State of Califor¬ 
nia y. Latimer, supra. 

13. U.S.—^Railroad Retirement 
Board y. Alton R. Co., App.D.C., 66 
S.Ct 768, 296 U.S. 330, 79 L.Ed. 
1468. 

Idmits of oonsrressloiLal power 

A statute to foster contentment 
amongr employees of Interstate car¬ 
riers as a separate and independent 
legrlslatiye end, as by stimulatlngr 
feeling* of security through compul¬ 
sory statutory pension system, as 
distinguished from a proper law 
which as a collateral result may pro¬ 
duce such contentment. Is beyond 
power of congress under commerce 
clause because not In a proper sense 
a regulation of Interstate transporta¬ 
tion.—^Railroad Retirement Board y. 
Alton R. Co., supra. 

Sallroad BetirexueiLt Aot of 1934 held 
nnooastitntlonal 

U.S.—^Railroad Retirement Board v. 
Alton R. Co., supra. 

14. U.S.—^Railroad Retirement 
Board y. Alton R. Co., supra. 

16. U.S.—^Reynolds y. Northeni Pac. 
Ry. Co., C.C.A,Mlnu.. 168 F.2d 934, 
modified on other grounds 168 F.2d 
944, certiorari denied Railway Emp. 
l>ept of Am. Federation of Labor 
y. Northern Pac. R. Co., 69 S.Ct. 66, 
386 UjS. 828, 93 L.Ed. 882. 


16. U.S.—State of California y. 4n- 
glim, C.C.ACaL, 129 F.2d 465, cer¬ 
tiorari denied 63 S.Ct. 74, 817 U.S. 
669, 87 L.Ed. 637. 

17. U.S.—Wabash R. Co. y. Finne¬ 
gan, D.C.MO., 67 F.Supp. 94. 

18. U.S.—Wabash R. Co. v. Finne¬ 
gan, supra. 

19. U.S.—Nicholas y. Denyer & R. 
G. W. R. Co., aA.Colo., 196 P.2d 
428. 

20. Ala.—^Lewis y. Railroad Retire¬ 

ment Board, 64 So.2d 777, 266 Ala. 
430, certiorari denied 72 S.Ct. 677, 
343 U.S. 919, 96 L.Ed. - 

2L U.S.—Utah Copper Co. y. Rail¬ 
road Retirement Board, D.C.C 0 I 0 ., 
41 F.Stipp. 763, affllrmed, C.C.A., 129 
F.2d 368, certiorari denied 63 S.Ct. 
268, 317 U.Sw 687, 87 L.Ed. 651— 
Neyada Consol, Copper Corp. y. 
Railroad Retirement Board, D.C. 
Colo., 41 F.Supp. 763, affirmed, C.C. 
A., 129 F.2d 858, certiorari denied 
63 S.Ct. 258, 317 U.S. 687, 87 LJBId. 
560. 

C^coxnltaat power 
As a necessary concomltajit of the 
power to deterxnine who is an em¬ 
ployee within the meaning of the 
Railroad Retirement Act, the board 
has Jurisdiction to determine who 
is an employer.—Despatch Shops y. 
Railroad Retirement Board, D.C.N.Y., 
60 F.Supp. 106, afiirmed, C.CLA., 164 
F.2d 417. 


22. U.S.—^Lane r. Railroad Retire¬ 
ment Board, C.A.6, 186 F.2d 819. 

JurisdictloiL 

Railroad Retirement Board has Ju¬ 
risdiction when findings of fact 
which form basis for its determina¬ 
tion that an alleged employer is an 
employer within the ant are support¬ 
ed by substantial evidence.—Duques- 
ne Warehouse Co. v. Railroad Retire¬ 
ment Board, D.C.N.Y., 56 F.Supp. 87, 
affirmed, C.C.A., 148 F.2d 473. re¬ 
versed on other grrounds 66 S.Ct. 238, 
326 U.S. 446, 90 L.Ed. 192. 

Buies as to furloughs aaid absences 
In administering provision of Rail¬ 
road Retirement Act setting forth 
qualifications for an individual enti¬ 
tled to an annuity under the Act, 
Railroad Retirement Board must as¬ 
certain what rules and practices re¬ 
lating to furloughs, leaves of ab¬ 
sence, or absence because of sickness 
dr disability are on each and every 
carrier throughout the United States. 
—^Lane v. Railroad Retirement Board, 
aA.6, 186 F.2d 819. 

23. U.S.—Ellers v. Railroad Retire¬ 
ment Board, C.C.A.N.Y., 182 F.2d 
636. 

Penalties 

An employer who willfully refuses 
to make a report or knowingly re¬ 
ports false information is subject to 
penalties under the Railroad Retire¬ 
ment Act.—^Ellers v. Railroad Retire¬ 
ment Board, suprm. 
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Railroad Retirement Act, 2 * and is authorized to 
make all necessary investigations in any matter in¬ 
volving annuities or other payments under the 
act.25 Regulations of the hoard promulgated under 
the authority of the Railroad Retirement Act have 
the force of law.26 

§ 48. Emplo 3 niient and Employees within 
Statutes 

In general, In order that benefits may be payable to 
an Individual under the Railroad Retirement Act, and 
in order that an employer may be subject to taxation 
for such individual under the Railroad Retirement Tax 
Act, the ordinary relationship of employer and employee 
must exist between the parties. 

In order that claimant may be entitled to the 
benefits pro\dded by the Railroad Retirement Act, 
45 U.S.CA. § 228 a et seq, it must appear that the 
relationship of employer and employee existed on 


the prescribed critical date.27 Likewise, in order 
to impose a tax liability on an employer for a par¬ 
ticular employee under the Carriers Taxing Act of 
1937,45 U.S.C.A. § 261 et seq, now incorporated into 
the Internal Revenue Code imder the subchapter en¬ 
titled the Railroad Retirement Tax Act, 26 U.S.C.A. 
§ 1500 et seq, there must generally be the ordinary 
employment relationship, or a contract for hire, be¬ 
tween the employer and the employee,28 although 
persons performing services may be regarded as 
railroad employees for the purposes of the Car¬ 
riers Taxing Act even though they are not directly 
employed or directly paid by the railroad company, 
if they otherwise meet the qualifications of the 
statute.^^ Where a carrier has entered into an 
agreement with an independent contractor, the em¬ 
ployees of the contractor ordinarily are not to be 
considered employees of the carrier for the purposes 
of the Carriers Taxing Act;^® but the act has been 


24. U.S.—^Railroad Retirement 
Board v. Duquesne Warehouse Co., 
APP.D.C. & N.T.. 6fi act. 288. 826 
U.S. 446, 90 L.Bd. 192. 

26. U.S.—BUers v. Railroad Retire¬ 
ment Board, aC.A.N.T., 182 F.2d 
636. 

26. U.S.—^Bruno v. Railroad Retire¬ 
ment Board, D.C.Ba., 47 F.Supp. 8. 

27. U.S.—Long v. Railroad Retire¬ 
ment Board of U. S. of America, C. 
A.8, 195 F.2d 218—Young v. Rail¬ 
road Retirement Board, C.CA..I11., 
155 F.2d 762—South v. R^road Re¬ 
tirement Board. D.C.Ga., 48 F.Supp. 
911, affirmed, C.C.A., 131 F.2d 748, 
certiorari denied 63 S.Ct. 525, 817 
U.S. 701, 87 L.Ed. 661, 

Third party heneflclary 
Petitioner for annuity under Rail¬ 
road Retirement Act vras required to 
establish an employment relationship 
as provided for by act Itself, and 
could not obviate such necessity by 
reliance on theory under state law 
that he was third party beneficiary 
of labor management contract, and 
that he had right to continuing em- 
plosnnent relationship thereby.—Ma¬ 
honey V. Railroad Retirement Board, 
C.A.7, 194 P.2d 762. 

Bls^iarge of employee 

(1) The formal and definite dis¬ 
charge of employee seeking annuity 
under Railroad Retirement Act was 
not rendered ineffectual merely be¬ 
cause agent, on second and third day 
after notice of discharge, sent em¬ 
ployee out on his run when there 
was no one to take his place.—Gard¬ 
ner V. Railroad Retirement Board, C. 
CA^La., 148 F.2d 985, certiorari de¬ 
nied 66 S.Ct 831, 326 U.S. 788, 90 L. 
Bd. 474. 

(2) Where claimant had been to¬ 
tally disabled and discharged from 
service several yeaiis prior to approv¬ 


al of Railroad Retirement Act and 
knew of his discharge, although he 
had never been formally notified of 
such discharge, claimant was not an 
employee at time of approval of act 
so as to be entitled to benefits there¬ 
under.—^Bruno v. Railroad Retire¬ 
ment Board, D.C.Pa., 47 F.Supp. 3. 

(3) In the case of a discharge 
which remained in effect, the cause 
thereof, and whether the discharge 
was wrongful, are Immaterial.—^Long 
V, Railroad Retirement Board of U. 
S. of America, C.A.8, 195 F.2d 218— 
Gardner v. Railroad Retirement 
Board, D.C.La., 57 F.Supp. 322, af¬ 
firmed, C.C.A., 148 P.2d 935, certiorari 
denied 66 S.Ct. 331, 826 U.S. 783, 90 
L.Bd. 474—^Frawley v. Latimer, D.C. 
N.J., 67 F.Supp. 276. 

28. U.S.—NTorthern Pac. Ry. Co. v. 
Reynolds, D,C.Mlnn., 68 F.Supp, 
492, affirmed, C.CA,, Reynolds v. 
Northern Pac. Ry. Co., 168 F.2d 
934, followed in Chicago, St. P., 
M. & O. Ry. Co. V. Reynolds, D.C. 
Minn., 68 F.Supp. 499, first case, 
affirmed, C.C.A., Reynolds v. Chica¬ 
go. St. P., M. & O. Ry. Co., 168 P.2d 
943, modified on other grounds, I 
168 F.2d 944, followed in Great 
Northern Ry. Co. v. Reynolds, 68 
F.Supp. 499, second case, affirmed, 
C.C.A., Reynolds v. Great North¬ 
ern Ry. Co., 168 F.2d 944, modified 
on other grounds Reynolds v. Chi¬ 
cago. SL P.. M. & O. Ry. Co., 168 
F.2d 944, certiorari denied Rail¬ 
way Emp. Dept, of Am. Federation 
of Labor v. Northern Pac. Ry. Co., 
69 S.Ct 66, 336 U.S. 828, 93 L.Bd. 
382. 

joint employment 
Where motor coach service was a 
joint activity of street car company 
and electric railroad, employees of 
such service were joint employees of 
such company and riiilroad, and, to 
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extent of half of their aggregate 
compensation, railroad was their em¬ 
ployer and liable for half of taxes 
imposed on carriers and their em¬ 
ployees.—^U. S. V. Pacific Elec. Ry, 
Co., aCA.Cal., 157 F.2d 902. 

29. U.Sw—^Reynolds v. Northern Pac. 
Ry. Co., C-aA.Minn.. 168 F.2d 984, 
modified on other grounds 168 F.2d 
944, certiorari denied Railway Emp. 
Dept of Am. Fed. of Labor v. 
Northern Pac. R. Co., 69 S.Ct 56» 

335 U.S. 828, 93 L.Ed. 882. 

30. U.S.—^Nicholas v. Denver 8b B. 
G. W. R. Co., CAuColo., 195 F.2d 
428—^Reynolds v. Great Northern 
Ry. Co., C.C.A.Mlnn., 168 P.2d 944, 
certiorari denied Railway Emp. 
Dept, of Am. Fed. of Labor v. 
Northern Pac. R. Co., 69 S.Ct 66, 

336 U.S. 828, 93 L.Ed. 382—Chlca- 
I go, St. P., M. & O. Ry. Co. v. Kelm, 

D.C.Minn., 104 F.Supp. 746—^Penn¬ 
sylvania R. Co. V. U. S., CtCL, 70 
F.Supp. 595. 

Lessee of railroad stockyards 
Where the Carriers Taxing Act was 
amended by the Crosser Act new lan¬ 
guage, read in light of its context 
and other related provisions and in 
light of the entire legislative his¬ 
tory of the amendatory act did not 
disclose congressional intention to 
bring within the scope of the act an 
independent contractor such as the 
lessee of railroad stockyards and his 
employees.—^Nicholas v. Denver & R. 
G. W. R. Co., C.A.C 0 I 0 ., 195 F.2d 428. 
Previous reoognltloni of status 
Where separate business enter¬ 
prise status of firms engaged under 
contract with railroad in operating 
boarding camps for railroad em¬ 
ployees and in furnishing general 
services, and employment relation¬ 
ship of personnel hired by firms had 
ong existed and had been so recog¬ 
nized, the* status and relationship 
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held to apply with respect to employees of a so- 
called independent contractor where the elements 
of supervision and direction by the carrier as to the 
employees are such that they are in substance em¬ 
ployees of the carrier.31 

The common-law rules for determining employee 
relationship have been held not to apply under the 
Carriers Taxing Act.32 In general, and except as 
otherwise specified in the amendments to the Rail¬ 
road Retirement Act, an individual, in order to be an 
employee within the meaning of the Railroad Re¬ 
tirement Act and entitled to its benefits, must have 
been, on the critical date, either actively serving an 
employer,33 or in an employment relationship to one 
or more employers,^^ or an employee representa- 
tive.35 In this connection, an employee is in an 
employment relationship to an employer if he is on 
furlough subject to call and ready and willing to 
serve, or on leave of absence, or absent because of 
sickness or disability ;36 but the absence of an em¬ 
ployee from service for any one of these causes is 
required to be in accordance with the established 
rules and practices in effect with respect to the em- 

ployer.37 

The schemes set up by the Carriers Taxing Act 
and the Railroad Retirement Act on the one hand, 
and the Social Security Act, on the other hand, arc 
mutually exclusive, and an employee cannot be with¬ 
in the scope of both schemes of legislation.38 


§ 49. Employers within Statutes 

The term ‘‘employer” as used In the Railroad Retire¬ 
ment Act and the Railroad Retirement Tax Act Includes 
carriers and also companies subject to control by, or 
under a common control with, a carrier as prescribed 
by the statutory definition. 

The eligibility of an employee for benefits under 
the Railroad Retirement Act is based on service to 
those included in the definition in the act, 45 U.S. 
CA. § 228 a (a), of “employer.”39 The Railroad 
Retirement Act and the Carriers Taxing Act of 
1937, 45 U.S.C.A. § 261 (a), now incorporated into 
the Internal Revenue Code under the subchapter 
entitled the Railroad Retirement Tax Act, 26 U.S. 
C.A. § 1532 (a), contain identical definitions of the 
term "employer,”^® and such identical definitions 
should be identically construed and applied.^1 

An employer within the meaning of the Railroad 
Retirement Act and the Carriers Taxing Act is any 
carrier, and any company which is owned or con¬ 
trolled by a carrier or under common control there¬ 
with and which operates any equipment or facility 
or performs any service, except trucking or casual 
service, in connection with the transportation of 
passengers or property, and any receiver, trustee, or 
other individual or body in the possession of the 
property or operating the business of such employ- 
er.^2 The control of a company, within this defini- 


could not loosely be brushed aside by 
administrative action, in order retro¬ 
actively to switch social security cov- 
erasre from Social Security Act to 
Carriers Taxingr Act, particularly in 
view of Administrator of Wage and 
Hour Division’s conflicting insistence 
on previously recog^nized status and 
relationship.—^Reynolds v. Northern 
Pac. Ry. Co., C.aA.Minn., 168 P.2d 
934, modifled on other grounds 168 
F.2d 944, certiorari denied Railway 
Emp. Dept, of Am. Fed. of Labor v. 
Northern Pac. R. Co., 69 S.Ct. 55, 385 
U.S. 828, 93 L.Bd. 882. 

31. U.S.—Wabash R. Co. ▼. Finne¬ 
gan, D.C.MO., 67 F.Supp. 94. 

Practioal constxuotioxL 

Where railroad and contractor by 
their conduct gave a necessary prac¬ 
tical construction as to Instruments 
signed by them, such construction 
was entitled to great weight in deter¬ 
mining whether contractor’s work¬ 
men constituted railroad’s employees 
within Carriers’ Taxing Act,—Wab¬ 
ash R. Co. V. Finnegan, supra. 

32. U.S.—^Wabash R. Co. v. Finne¬ 
gan, supra. 

33. U.S.—Lane v. Railroad Retire¬ 
ment Board, C.A.6, 185 F.2d 819. 

•Sffeot ,of amendment 

Amendment of the Carriers Taxing 


Act enlarging deflnltion of “service”’ 
to Include personal services rendered 
on property used in the employer’s 
operations, the rendition of which is 
integrated into such operations, was 
not intended as a clarification of pri¬ 
or definition, but only as an exten¬ 
sion of scope of the act for future 
application.—^Reynolds v. Northern 
Pac. Ry. Co., aCA.Minn., 168 F.2d 
934, modified on other grounds 168 F. 
2d 944, certiorari denied Railway 
Emp. Dept, of Am. Fed. of Labor v. 
Northern Pac. R. Co., 69 S.Ct 55, 335 
U.S. 828. 98 L.Ed. 882. 

34. U.S.—^Lane v. Railroad Retire¬ 
ment Board, C1A.6, 185 F.2d 819. 

35. U.S.—Lane v. Railroad Retire¬ 
ment Board, supra. 

36. U.S.—^Lane v. Railroad Retire¬ 
ment Board, supra. 

37. U.S.—^Lane v. Railroad Retire¬ 
ment Board, supra. 

38. U.S.—Northern Pac. By. Co. v. 
Reynolds, D.C.Mlnn., 68 F.Supp. 
492, alarmed, C.C.A., Reynolds v. 
Northern Pac. Ry. Co., 168 P.2d 
934, followed in Chicago, St. P., M. 
& O. Ry. Co. V. Reynolds, D.C.Minn., 
68 F.Supp. 499, first case, affirmed, 
C.C.A, Reynolds v. Chicago, St. P., 
M. & O. Ry. Co., 168 F.2d 943, mod¬ 
ified on other grounds 168 F.2d 944, 
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followed in Great Northern Ry. Co. 
V. Reynolds, D.C.Minn., 68 F.Supp. 
499, second case, affirmed, C.C.A., 
Reynolds v. Great Northern Ry. 
Co., C.CJL, 168 F.2d 944, modified 
on other grounds Reynolds v. Chi¬ 
cago, St. P., M. & O. Ry. Co., 168 
F.2d 944, certiorari denied Rail¬ 
way Emp. Dept, of Am. Federation 
of Labor v. Northern Pac. Ry. Co., 
69 S.Ct 55, 385 U.S. 828, 98 L.Ed. 
882. 

89. U.S.—Railroad Retirement 
Board V. Duquesne Warehouse Co., 
APP.D.C. & N.T., 66 S.Ct 238, 826 
U.S. 446, 90 L.Ed. 192. 

40. U.S.—Universal Carloading & 
Distributing Co. v. Pedrick, C.A.N. 
T., 184 P.2d 64. 

41. U.S.—^Universal Carloading & 
Distributing Co. v. Pedrick, supra. 

42. U.S.—^Martin ▼. Federal Sec. 
Agency, C.A.Pa., 174 P.2d 364— 
Utah Copper Co. v. Railroad Re¬ 
tirement Board, C.CA.C 0 I 0 ., 129 F. 
2d 358, certiorari denied 63 S.Ct 
258, 817 U.S. 687, 87 L.Ed. 651— 
Nevada Consol. Copper Corp. v. 
Railroad Retirement Board, C.C.A 

I Colo., 129 F.2d 368, certiorari de¬ 
nied 63 S.Ct 258, 317 U.S. 687, 87 
‘ L.Ed. 650. 
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tion, has reference to the control of a company 
through financial arrangements, stock ownership, 
voting trusts, interlocking directorates, and other 
corporate and business devices which have regard to 
its management, business policies, or corporate func- 
tions,^3 not a control with respect to the details, or 
manner of performance, of the work that such com¬ 
pany undertakes it contemplates a present, legal, 
power of control and is not S3monymous with, or 
embracive of, a control which could be effected by 
threats of cancellation, or by cancellation, of a con¬ 
tract.^® 

A company the stock of which is owned or con¬ 
trolled by a carrier subject to the Carriers Taxing 
Act is not itself subject to the act where it does not 
perform services or handle property in connection 
with the transportation of passengers or property 
by railroad.^® Services in connection with the 
transportation of passengers or property by rail¬ 
road include activities which form a part of trans¬ 
portation service within the meaning of the Inter¬ 
state Commerce Act,^'^ and a corporation which is 
wholly owned by a carrier is an employer within 
the meaning of the Railroad Retirement Act where 
it engages in such activities.^* In this connection 
the question of whether a corporation, owned by a 
railroad and engaged in loading and unloading rail¬ 
road cars, is an employer within the meaning of the 


Railroad Retirement Act is not whether the service 
of loading and unloading is rendered by the railroad 
and is therefore in fact a part of its transportation 
service,^* nor is it whether the railroad’s affiliate 
would itself be subject to the Interstate Commerce 
Act;®* it is whether a carrier’s affiliate is perform¬ 
ing a service that could be performed by the carrier 
and charged for under the line-haul tariffs, and 
if it is such a service, it is a transportation service 
within the meaning of the Railroad Retirement 
Act®i 

§ 50. Benefits 

The right to benefits under railroad retirement stat¬ 
utes, and the eligibility of particular Individuals for 
such benefits, are to be determined In accordance with 
the statutory provisions. 

Matters with respect to the right to benefits under¬ 
statutes dealing with the retirement of railroad 
employees, and the eligibility or disqualification of 
particular individuals for such benefits, depend on 
the terms of the statutory provisions.®* An em¬ 
ployee has an inherent right with respect to the 
railroad retirement fund which becomes crystallized 
on the occurrence of the designated prerequisites.®*^ 
The mere fact that a person is receiving a pension- 
under one section of the Railroad Retirement Act 
has been held not of itself to preclude such person 


Bmployer as **oo 2 npaay^ 

The term "such employer” in Rail¬ 
road Retirement Act and Carrier Tax¬ 
ing Act defining employer as ”com- 
panir” controlled by carrier, and re¬ 
ceiver, trustee or other individual or 
body in possession of property or op¬ 
erating business of any "such em¬ 
ployer” refers to "company.”—^Mar¬ 
tin V. Federal Sec. Agency, G-AJPa.. 
174 F.2d 364. 

Bmployers h^ within acts 

(1) In general—Washington Uni¬ 
versity V. U. S., C.C.A.MO., 157 F.2d 
112 —^Despatch Shops v. Railroad Re¬ 
tirement Board. C.CJLN’.T., 154 F.2d 
417—^Utah Copper Ce. v. Railroad Re¬ 
tirement Board. C.C.A.C 0 I 0 .. 129 F.2d 
358. certiorari denied 63 S.Ct 258. 
317 U.S. 687, 87 L.BJd. 551—Nevada 
Consol. Copper Corp. v. Railroed Re¬ 
tirement Board. aCLA.Colo., 129 F.2d 
358. certiorari denied 63 8.Ct 258, 
317 U.a 687, 87 luBd. 550—Washing¬ 
ton University v. U. S.. B.CMo., 61 F. 
6 upp. 898. 

<2) Subsidiary supplying railroad 
with water.—Spencer v. Railroad Re¬ 
tirement Board, CCLA.8, 166 F.2d 342. 

(3) Railroad-controlled freight for-1 
warding company engaged in loading | 
and unloading cars and performing 
other services which could be per- 
formed by railroads in connection 
with transportation of property, and 


for which railroads could make a 
charga—^Universal Carloading & 
Distributing Co. v. Pedrick. C.A.N.Y., 
184 F.2d 64. 

I Bmployers held not within acts 
Railroad company engaged in in¬ 
terstate activities and associated in 
a joint venture operating a motor 
carrier of passengers, the operation 
being considered as constituting a 
Joint department, was not an em¬ 
ployer within Carriers Taxing Act in¬ 
sofar as operation of the motor car¬ 
rier was concerned.—Pacific Flee. Ry. 
Co. V. U. S„ D.C.Cal.. 64 F.Supp. 796. 

43. U.S.—Martin t. Federal Sec. 
Agency. C.A.Pa., 174 F.2d 864. 

Control held not Aown 
U.S.—New Fngland Freight Bjandling 
Co. V. Hassett. D.CJfass.. 83 F. 
Supp. 610. 

44. U.S.—Martin t. Federal Sec. 
Agency, aA.Pa.. 174 F.2d 864. 

45. U.&—^Martin v. Federal Sec. 
Agency, supra. 

46. U.S.—Walling t. Baltimore 
Steam Packet Co.. C.ClA.Md.. 144 
P.2d 130—Allen v. Ocean S. S. Co. 
of Savannah, CCA.Ga., 123 F.2d 
469—Interstate Transit Lines v. U. 
S., D.CJNTeb., 56 F.Supp. 882. 

47. U.S.—Railroad Retirement 
Board v. Duguesne Warehouse Co., 

92 


APP.D.C. & N.T., 66 e.Ct. 238, 32$. 
U.S. 446, 90 LJQd. 192. 

48. U.S.—^Railroad Retirement 
Board v. Duguesne Warehouse Co., 
supra. 

A warehouse corporation owned by 
railroad, although a distinct corpo¬ 
rate entity, and engaged in loading 
and unloading railroed cars and other 
handling of property transported by 
railroad, was performing services in 
connection with the transportation of 
property by railroad, and was an em¬ 
ployer within Railroad Retirement 
Act—Railroad Retirement Board v. 
Duguesne Warehouse Co., supra. 

46w U.S.—^Railroad Retirement 
Board V. Duguesne Warehouse Co., 
supra. 

56i U.S.—Railroad Retirement 
Board V. Duguesne Warehouse Co.,, 
supra. 

5L U.S.—^Railroad Retirement 
Board v. Duguesne Warehouse Co., 
supra—Universal Carloading & 
Distributing Co. r. Pedrick, aA.N. 
T.. 184 F.2d 64. 

62. U.S.—^Toung v. Railroad Retire¬ 
ment Board, C.aA.IlL, 155 F.2d 762. 

53. U.S.—Hetrick v. Reading Co, I>. 
C.N.J., 39 F.Supp. 22. 
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from becoming eligible for an annuity under an¬ 
other section of the slcxM 

Widows. In order to secure a widow's benefits 
under the Railroad Retirement Act, the claimant 
must have been lawfully married to the employee 
at the time of his death,55 and also must have been 
living with him at such time.55 Hence, where an 
employee at the time of his death was living with 
one woman, but was married to another, neither 
woman is entitled to a widow’s allowance,57 even 
though the employee designated his lawful wife as 
his beneficiary under the act.® 8 The rights of a 
widow are derivative,59 and she has been held not 
entitled to an annuity or death benefits unless her 
husband was entitled to an annuity.®® 

Illegitimate children of an employee, who are en¬ 
titled to inherit through him under the laws of 
descent and distribution in the state in which he was 
domiciled at the time of his death, have been held 
entitled to survivor annuities.®^ 

Designation of beneficiary. The fact that an em¬ 
ployee has designated a particular person as his 
beneficiary under the Railroad Retirement Act does 
not create any vested right in the beneficiary before 
payment has become due;®^ until then, any claim 
of the beneficiary is a mere expectancy, subject to 
revocation or modification by the same authority 
which granted it.®® The rights of the beneficiary 
become vested only by the happening of the event 
which entitles the beneficiary presently to receive 
payment.®^ 

Other employment. Under the provisions of the 
Railroad Retirement Act disqualifying from an¬ 


nuities one who is rendering services to another per¬ 
son, after leaving the railroad service, the statu¬ 
tory term “person” includes a governmental body.®® 

§ 51. — Disability 

An employee, otherwise eligible, can qualify for a 
disability annuity under the Railroad Retirement Act 
where he becomes totally and permanently disabled. 

Under the Railroad Retirement Act an employee, 
otherwise eligible, can qualify for a prescribed dis¬ 
ability annuity if he has become totally and per¬ 
manently disabled for regular empIo 3 rment for 
hire.®® However, the fact that an injury to an 
employee is permanent in nature is not alone a 
sufficient basis for the award of a disability an- 
nuity,®7 and such an annuity is not payable where 
the nature of the injury is such that, notwithstand¬ 
ing its seriousness and probable permanent con¬ 
tinuation, the employee will not be prevented there¬ 
by from following a substantial, gainful occupa¬ 
tion.®® Eligibility for an annuity under the Rail¬ 
road Retirement Act based on disability and service 
is not contingent on the employee’s lack of fault.®®’ 

§ 52. -Amount 

The amount of an employee's annuity under the Rail¬ 
road Retirement Act depends on his length of service 
and the compensation paid .to him, Including compen¬ 
sation paid for time lost. 

The amount of an employee’s annuity under the 
Railroad Retirement Act depends on the length of 
his service and the compensation paid to him,'^® in¬ 
cluding compensation paid to him for time lost.7i 
If a payment is made by an employer with respect 
to a personal injury and includes pay for time lost. 


64. D.C.—^Railroad Retirement 
Board v. Bates. 126 F.2d 642, 75 U. 
S.APP.D.C. 261. 

55. U.S.—Freeman v. Railroad Re¬ 

tirement Board, C.A.5, 192 F.2d 61, 
certiorari denied 72 S.Ct. 640, 343 
U.S. 909, 96 L..Ed. -- 

56. U.S.—Freeman v. Railroad Re¬ 
tirement Board, supra—Wheeler v. 
Railroad Retirement Board, C.A.8, 
184 F.2d 173. 

67. U.S.—^EVeeman v. Railroad Re¬ 

tirement Board, C.A.5, 192 F.2d 61, 
certiorari denied 72 S-Ct 640, 343 
U.S. 909, 96 L.Ed. - 

68. U.S.—^Freeman v. Railroad Re¬ 
tirement Board, supra. 

68. U.S.—^Toungr v. Railroad Retire¬ 
ment Board, G.C.A.I1L, 156 F.2d 
762. 

80 . U.S.—^Toung: v. Railroad Retire¬ 
ment Board, supra. 

81. U.S.—^EYeeman v. Railroad Re¬ 
tirement Board, C.A.5, 192 F.2d 61, 


certiorari denied 72 S.Ct. 640, 343 

U.S. 909, 96 L.Ed. - 

68. U.S.—^EVeeman v. Railroad Re¬ 
tirement Board, supra. 

63. U.S.—^EYeeman v. Railroad Re¬ 
tirement Board, supra. 

64. U.S.—^Freeman v. Railroad Re¬ 
tirement Board, supra. 

66. D.C.—^Burke v. Railroad Retire¬ 
ment Board, 166 F.2d 24, 83 U.S. 
APP.D.C. 40. 

Orphans’ court was a '*person*’ 
within provision of Railroad Retire¬ 
ment Act, so that one who was em¬ 
ployed as assistant clerk of the court 
after he left railroad’s service was 
ineligrible for retirement annuity.— 
Burke v. Railroad Retirement Board, 
supra. 

66. U.Sw—McCarthy v. Palmer, D.C. 
N.T., 29 F.Supp. 686, affirmed, C.C. 
A., 113 F.2d 721, certiorari denied 
Palmer v. McCajrthy, 61 S.Ct. 60. 
311 U.S. 680, 85 DEd. 488. 

67- U.S.—McCarthy v. Palmer, D.C. 
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N.Y., 29 F.Supp. 686, affirmed, C.C. 
A., 113 F.2d 721, certiorari denied 
Palmer v. McCarthy, 61 S.Ct. 50, 
311 U.S. 680, 85 L.Ed. 438. 

68. U.S.—McCarthy v. Palmer, D.C. 
N.T., 29 F.Supp. 686, affirmed, C.C. 
A., 113 F.2d 721, certiorari denied 
Palmer v. McCarthy, 61 S.Ct. 50, 
311 U.S. 680, 85 L.Ed. 438. 

Inahllity to follow former occupa¬ 
tion 

The fact that the employee will be 
unable to follow his former occupa¬ 
tion is not of itself sufficient to estab¬ 
lish total disability.—^McCarthy v. 
Palmer, D.C.N.Y., 29 F.Supp. 585, af- 
fllrmed, C.C.A., 113 F.2d 721, certiorari 
denied Palmer v. McCarthy, 61 S.Ct. 
50, 311 U.S. 680, 85 L.Ed. 438. 

69. U.S.—^Hetrick v. Readingr Co., D. 
CN’.X, 39 F.Supp. 22. 

7<K U.S.—Grant v. Railroad Retire¬ 
ment Board. C.A.10, 173 F.2d 385. 

71. U.S.—Grant v. Railroad Retire¬ 
ment Board, supra. 
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the total payment is deemed to be made for time lost 
unless, at the time of payment, a part of such pay¬ 
ment is specifically apportioned to factors other 
than time lostJ^ Under the Railroad Retirement 
Act, an employee is deemed to be paid for time lost 
the amount he is paid by an employer with respect 
to an identifiable period of absence from the active 
service of the employer, including absence because 
of personal injury,'^3 and the question as to whether 
the payment was made 'wdth respect to an identifiable 
period should be determined as of the date the is¬ 
sue is before the Railroad Retirement Board for 
decision and not at the time the payment was 
made.'^^ 

§ 53. Proceedings 

Questions of fact in proceedings under the Railroad 
Retirement Act are determinable by the Railroad Re¬ 
tirement Board, and, in the absence of fraud or arbitrary 
conduct. Its decisions in this respect are final and con¬ 
clusive if supported by substantial evideneew 

The law contemplates informality in the proceed¬ 
ings before the Railroad Retirement BoarcL^S jhe 


' board has the power to compel the attendance of 
witnesses, administer oaths, and take testimony, 
but it is without power to enforce its regulations 
except by resort to legal proceedings as provided 
in the act.'^'^ It is for the Railroad Retirement 
Board to determine a question of fact as to the ex¬ 
istence of an emplo 3 rment relationship on the critical 
date,*^® or as to whether a claimant’s disability is of 
such a character as to bring him within the coverage 
of the Railroad Retirement Act^® In determining 
questions of fact, the Railroad Retirement Board 
should not apply artificial tests,®® but should look 
to substance rather than form,®i or, as sometimes 
stated, to definitive action of the employer and em¬ 
ployee rather than to statements of doubtful or 
strained meaning.®® 

Conclusiveness of determination. The decision or 
findings of the Railroad Retirement Board as to 
the facts are final and conclusive if supported by 
substantial®® evidence,®^ in the absence of fraud,®® 
or arbitrary and capricious conduct®® However, a 
decision of the Railroad Retirement Board on a ju- 


72. U.Sw—Grant v. Railroad Retire¬ 
ment Board, supra. 

73. XJ.S.—Grant v. Redlroad Retire¬ 
ment Board, supra. 

74. TJ.S.—Grant v. Railroad Retire¬ 
ment Board, supra. 

7Sw U.S.—Taylor v. Latimer, D.C. 

Mo., 47 F.Supp. 236. 

78. Xr.S.—^Elllers v. Railroad Retire¬ 
ment Board, aC-A.N.Y., 132 F.2d 
636. 

77. U.S.—State of California v. Lat¬ 
imer, Cal., 69 S.Ct 166, 305 U.S. 
255, 83 L.Ed. 169. 

78. OJ.S.—Gardner v. Railroad Re¬ 
tirement Board. C.C.A.La., 148 F.2d 
936, certiorari denied 66 S.Ct 331, 
326 U.S. 783, 90 L.Ed. 474—Hollo¬ 
way V. Railroad Retirement Board, 
D.C.Ga., 44 F.Supp. 59—South v. 
Railroad Retirement Board, D.C. 
Ga., 43 F.Supp. 911, affirmed, C.C. 
A., 131 F.2d 748, certiorari denied 
63 S.Ct. 626, 317 U.S. 701, 87 L.Ed. 
661. 

aozed guestion of law and fact 
Whether employees of a miningr 
company were within provisions of 
Rcdlroad Retirement Acts and there¬ 
fore subject to jurisdiction of Rail¬ 
road Retirement Board was held to 
be a mixed question of law and fact. 
—Utah Copper Co. v. Railroad Re¬ 
tirement Board, C,C.A.Colo., 129 F.2d 
368, certiorari denied 63 S.Ct. 258, 317 
U.S. 687, 87 KEd. 651—-Nevada Con¬ 
sol. Copper Corp. v. Railroad Retire¬ 
ment Board, C.C.A.C 0 I 0 ., 129 F.2d 368, 
certiorari denied 63 S.Ct 268, 317 U. 
& 687, 87 L.Ed. 650. 

70- U.S.—^Robinson v. Railroad Re¬ 
tirement Board, C.A.8, 184 F.2d 703 


—Watts ▼. Railroad Retirement 
Board, C.aA.Lan 150 F.2d 118. 

80. U.S.—South V. Railroad Retire¬ 
ment Board, I>.C.Ga., 43 F.Suppw 
911, affirmed. CUA., 181 F.2d 748, 
certiorari d^ed 63 S.Ct 525, 317 
U.S. 701, 87 L.Ed. 561. 

81. US.—Gardner v. Railroad Re¬ 
tirement Board, UCLALa., 148 F.2d 
935, certiorari denied 66 S.Ct. 881, 
326 US. 783, 90 L.Ed. 474—Hollo¬ 
way V. Railroad Retirement Board, 
D.C.GkL, 44 F.SUPP. 69—South v. 
Railroad Retirement Board, D.C. 
Ga., 48 F.Supp. 911, affirmed, C.C. 
A., 131 F.2d 748, certiorari denied 
63 S.Ct 626, 317 U.S. 701, 87 L.Ed. 
56L 

88 . U.S.—•Holloway' v. Railroad Re¬ 
tirement Board, D.C.Ga, 44 F.Supp. 
69—South Y. Railroad Retirement 
Board, D.C.Ga, 43 F.Supp. 911, af¬ 
firmed, C.C.A., 131 F.2d 748, certio¬ 
rari denied 63 S.Ct. 526, 817 US. 
701, 87 L.Bd. 561. 

83. US.—^Mahoney v. Railroad Re¬ 
tirement Board, C.A,7, 194 F.2d 762 
—Watts V. Railroad Retirement 
Board, C.aA.La., 160 F.2d US- 
South Y. Railroad Retirement 
Board, C.C«A.Ga., 131 F.2d 748, cer¬ 
tiorari denied 63 S.Ct. 625, 317 U.S. 
701, 87 L.Ed. 561—^Utah Copper Co. 
Y. Railroad Retirement Boa^ C.C. 
A.C 0 I 0 ., 129 F.2d 368, certiorari de¬ 
nied 63 act. 268, 317 U.S. 687, 87 
L.Ed. 561—Nevada Consol. Corp. v. 
Railroad Retirement Board, C.C.A. 
Colo., 129 F.2d 368, certiorari de¬ 
nied 63 act. 268, 317 US. 687, 87 
L.Ed. 650—Despatch Shops v. Rail-’ 
road Retirement Board, D.C.N.Y., 
60 F.Supp. 106, affirmed, UOA., 164 

94 


F.2d 417—Duquesne Warehouse Co. 
Y. Railroad Retirement Board, D.C. 
N.Y., 66 F.Supp. 87, affirmed, C.C. 
A., 148 F.2d 478, reYersed on other 
£rrounds 66 S.Ct 238, 326 U.S. 446, 
90 L.Ed. 192—Holloway v. Rail¬ 
road Retirement Board, D.C.Ga., 44 
F.Supp. 59. 

8db U.S.—’Lane y. Railroad Retire¬ 
ment Board, CA..6, 185 F.2d 819— 
Robinson y. Railroad Retirement 
Board, aA.8, 184 F.2d 703—Skin¬ 
ner Y. Railroad Retirement Board, 

C. A.7, 182 F.2d 622—^Frawley y. 
Latimer, D.CJ!7.J., 67 F.Supp. 276— 
Duquesne Warehouse Co. y. Rail¬ 
road Retirement Board, D.C.N.Y., 
66 F.Supp. 87, affirmed, aC.A., 148 
F.2d 473, reYersed on other 
grounds 66 S.Ct 288, 826 U.S. 446, 
90 L.Ed. 192. 

86- US.—Lane y. Railroad Retire¬ 
ment Board, aA.6, 186 F.2d 819. 

86- US.—Mahoney y. Railroad Re¬ 
tirement Board, C.A.7, 194 F.2d 762 
—Utah Copper Co. y. Railroad Re¬ 
tirement Board, C.CA-C 0 I 0 ., 129 F. 
2d 868, certiorari denied 63 S.Ct 
258, 317 US. 687, 87 L.Bd. 661— 
Nevada Consol. Copper Corp. v. 
Railroad Retirement Board, C.CJL 
Colo., 129 F.2d 358, certiorari de¬ 
nied 63 S.Ct 268, 817 U.S. 687, 87 
L.Ed. 560—Despatch Shops v. Rail¬ 
road Retirement Board, D.C.N.Y., 
60 F.Supp. 106, affirmed, aCA,, 
164 F.2d 417—Duquesne Warehouse 
Co. v. Railroad Retirement Board, 

D. C.N.Y., 56 F.Supp. 87, affirmed, 
C.C.A., 148 F.2d 478, reversed on 
other grounds 66 S.Ct 238, 326 US. 
446, 90 LuEd. 192- 
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risdictional question, even if supported by competent 
evidence, is not final but may be independently ex¬ 
amined by a court of review.87 a finding of the 
National Railroad Adjustment Board with respect 
to an individual’s status as an employee of a railroad 
is not binding on the Railroad Retirement Board in 
proceedings under the Railroad Retirement Act.^^ 

Prosecution for penalty. Authority to institute 
a prosecution for a penalty under the Railroad Re¬ 
tirement Act has been held to be in the United States 
Attorney and not the Railroad Retirement Board.89 

§ 54. -Evidence 

The Railroad Retirement Board la not bound by the 
rules of evidence applicable In court proceedings, but is 
held only to the duty of receiving dependable and reliable 
evidence. 

In adjudicating claims presented to it, the Rail¬ 
road Retirement Board is not restricted to the same 
rules of evidence as apply in court proceedings, 


and is not confined to information obtained by 
testimony.^! The board is held only to the duty 
of receiving dependable and reliable evidence, 
that is, evidence such as reasonable persons would 
rely on as expressive of the truth,®^ or a kind on 
which fair-minded men are accustomed to rely in 
serious matters.^^ 

Weight and sufficiency. Adjudications have been 
made as to the sufiiciency of the evidence to sustain 
findings of the Railroad Retirement Board,®^ as, 
for example, with respect to the status of individ¬ 
uals as employees within the meaning of the Rail¬ 
road Retirement Act,96 the status of a company as 
an employer under the act,97 total and permanent 
disability of an employee,® ^ the right of an alleged 
widow to benefits,®® the proper date for the com¬ 
mencement of an individual’s annuity,^ and the cor¬ 
rectness of the computation of an annuity.^ Proof 
that a railroad employee acquired the status of a 
retired employee demonstrates somewhat conclu- 


87. U.S.—^ntab Copper Co. v. Rail¬ 
road Retirement Board, C.C.^Colo.. 
129 F.2d 358, certiorari denied 63 
S.Ct. 268, 317 U.S. 687, 87 L.Bd. 651 
—Nevada Consol. Copper Corp. v. 
Railroad Retirement Board, C.C.A. 
Colo., 129 F.2d 368. certiorari de¬ 
nied 63 S.Ct 258, 317 U.S. 687, 87 
L.Ed. 650. 

88 . U.S.—^Lane v. Railroad Retire¬ 
ment Board, C.A.6, 186 F.2d 819. 

89- U.S.—State of California v. Lat¬ 
imer, Cal., 59 S.Ct. 166, 305 U.S. 
255, 83 L.Fd. 159. 

90. U.S.—^Ellers v. Railroad Retire¬ 
ment Board, O.C.A.N.Y., 132 F.2d 
636. 

Uatters properly considered 
Railroad Retirement Board was 
authorized to consider reports, an¬ 
swers to questionnaires, and letters 
which were not under oath, and such 
evidence would support board’s deci¬ 
sion.—^Ellers V. Railroad Retirement 
Board, supra. 

91. U.S.—^Ellers v. Railroad Retire¬ 
ment Board, supra. 

92. U.S.—Taylor v. Latimer, D.C. 
Mo., 47 F.Supp. 236. 

93. U.S.—Taylor v. Latimer, supra. 

94i U.S.—Ellers v. Railroad Retire¬ 
ment Board, C.ClA.]Sr.T., 132 F.2d 
636. 

95. Evidence held snfflcient 
To require petitioner to repay re¬ 
tirement annuity which had been er¬ 
roneously paid.—^Burke v. Railroad 
Retirement Board, 166 F.2d 24, 83 U. 
6 .APP.D.C. 40. 

98. Bvidenoe held snffident 

(1) To sustain finding: of board 
t^t enu>loyee8 were imder continu¬ 
ing authority of an employer and 


were individual ‘‘employees” within 
Railroad Retirement Act.—^Utah Cop¬ 
per Co. V. Railroad Retirement Board, 
C.CA^Colo., 129 F.2d 358, certiorari 
denied 63 S.Ct 268, 317 U.S. 687, 87 
L.Bd. 661—Nevada Consol. Copper 
Corp. V. Railroad Retirement Board, 
C.C.A.C 0 I 0 ., 129 F.2d 368, certiorari 
denied 63 S.Ct 268, 317 U.S. 687, 87 L. 
Ed. 660. 

(2) To sustain finding of board 
that petitioner was not on enactment 
date of Railroad Unemployment In¬ 
surance Act, on leave of absence ex¬ 
pressly granted to him by employer 
or by authorized representative of 
employer.—^Burton v. Railroad Re¬ 
tirement Board, C.A,7, 187 F.2d 236. 

(3) To support finding of board 
that claimant was not In compensat¬ 
ed service or in an emplosrment rela¬ 
tionship at a particular time or dur¬ 
ing a certain period.—^Long v. Rail¬ 
road Retirement Board of U. S. of 
America, C.A.8, 196 F.2d 218—^Ma¬ 
honey V. Railroad Retirement Board, 
C.A.7, 194 F.2d 762—Lane v. Rail¬ 
road Retirement Board, C.A.6, 186 F. 
2d 819—^Dunne v. Railroad Retire¬ 
ment Board, C.A.7, 183 F.2d 366, cer¬ 
tiorari denied 71 S.Ct. 71, 840 U.S. 
854, 95 L.Ed. 626, rehearing denied 
71 S.Ct 200, 340 U.6. 894, 96 L.Ed. 
648—Skinner v. Railroad Retirement 
Board, C.A.7, 182 F.2d 622—Monahan 
V. Railroad Retirement Board, CA. 
7, 181 F.2d 751—^Ellers v. Railroad 
Retirement Board, C.C.A.N.T., 182 F. 
2d 636—South V. Railroad Retirement 
Board, aaA.Ga., 131 F.2d 748, cei> 
tiorari denied 63 S.Ct. 626, 817 U.S. 
701, 87 L.Ed. 661—Gardner v. Rail¬ 
road Retirement Board, I>.C.La., 67 
F.Supp. 822, affirmed, C.C.A., 148 F,2d 
985, certiorari denied 66 S.Ct. 331, 826 
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U.S. 788, 90 L.Ed. 474—Frawley v. 
Latimer, D.C.N.J., 67 F.Supp. 276— 
Holloway v. Railroad Retirement 
Board, D.CXGa., 44 F.Supp. 69. 

97. Evidence held snfflolent 
To sustain finding that mining 
company was an employer within 
Railroad Retirement Act.—Utah Cop¬ 
per Co. V. Railroad Retirement Board, 
C.C.A.C 0 I 0 ., 129 F.2d 358, certiorari 
denied 63 S.Ct. 258, 317 U.S. 687, 87 
L.Ed. 561—Nevada Consol. Copper 
Corp. V. Railroad Retirement Board, 

C. C.A.C 0 I 0 ., 129 F.2d 358, certiorari 
denied 63 S.Ct. 258, 817 U.S. 687, 87 
L.Ed. 560. 

88 . Evidence held snfflolent 
To sustain finding that claimant 
was not totally and permanently dis¬ 
abled.—^Robinson v. Railroad Retire¬ 
ment Board, C.A.8, 184 F.2d 703— 
Monahan v. Railroad Retirement 
Board, CJL7, 181 F.2d 761—Watts v. 
Railroad Retirement Board, C.C.A. 
La., 160 F.2d 113—Taylor v. Latimer, 

D. C.MO., 47 F.Supp. 236. 

99. Evidence held snfflolent 
To sustain finding that widow of 
employee had not been living with 
him at the time of his death.—Free¬ 
man V. Railroad Retirement Board, 
CA.6, 192 F.2d 61, certiorari denied 
72 S.Ct 640, 343 U.S. 909, 96 L.£ad. 
— —^Wheeler v. Railroad Retirement 
Board, C.A.8, 184 F.2d 173. 

1 . Evidence held sufficient 

To support finding as to the prop¬ 
er beginning date of claimant’s an¬ 
nuity.—^Monahan v. Railroad Retire¬ 
ment Board, C.A.7, 181 F.2d 751. 

2. Evidence held sufficient 

To sustain finding as to computa¬ 
tion of claimant’s annuity.—^Mona¬ 
han V. Railroad Retirement Board, 
supra. 
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sively that he was not in an employment relation¬ 
ship thereafter.® 

■§ 55. Judicial Review 

A Judicial review may be had of a determination of 
the Railroad Retirement Board; but the matter is not 
triable in the courts de novo, and the decision of the 
board will not be disturbed if it Is supported by the evi¬ 
dence and is not based on an error of law. 

Under the Railroad Retirement Act an employee 
or other person aggrieved may apply to a proper 
court to compel the Railroad Retirement Board to 
set aside an action or decision of the board claimed 
to be in violation of a legal right of the applicant,^ 
•or to compel the board to take action or to make a 
decision necessary for the enforcement of an ap¬ 
plicant's legal rights.5 However, a judicial review 
may not be had of the judgment of intermediate 
-agencies of the Railroad Retirement Board,® sudi 
.as the appeals council of the Railroad Retirement 
Board.^ On a proceeding to review a decision of 
the Railroad Retirement Board as to the right of 
a claimant to benefits the case is not triable de 


novo,® but there is merely a judicial review;® and, 
even though the court on a consideration of all the 
evidence might reach a different conclusion, it may 
not substitute its own judgment for the judgment of 
the Railroad Retirement Board.!® The only issue 
open as to the facts is whether the findings of the 
board are supported by substantial evidence,!! and 
whether they are based on an error of law.!® 
Where the evidence in the record made before the 
board supports the decision of the board and the 
decision is not based on an error of law, the only 
course for the court is to affirm the board's deci¬ 
sion;!® or as sometimes stated, the order or deci¬ 
sion of the board is to be affirmed by the court un¬ 
less it is made to appear that it is clearly and 
manifestly wrong or without legal support!^ 

Jurisdiction and venue. An application to review 
a decision of the Railroad Retirement Board is prop¬ 
erly made to the district court of a district wherein 
the board may have established an office!® or to the 
district court of the United States for the District 
of Columbia.!® The statute contains no limitation 


:3. TT.S.—Gardner v. Railroad Retire¬ 
ment Board, D.CLia.. 57 F.Supp. 
822, affirmed, CCJL, U8 F.2d 935. 
certiorari denied 65 S.Ct. 331, 326 
tr.S. 733, 90 KEd. 474. 

•4i tr.S.—Bliera v. Railroad Retire¬ 
ment Board, aCJLN.T., 182 F.2d 
636. 

6 - tJ.S.—Ellers v. Railroad Retire¬ 
ment Board, supra. 

6 - U.S.—^Bruno v. Railroad Retire¬ 
ment Board, D.O.Pa., 47 F.Supp. 8. 

7- U.S.—Mahoney v. Railroad Re¬ 
tirement Board, CLA-7, 194 P.2d 762 
—Shaw V. Railroad Retirement 
Board, D.C.Wis., 65 F.Supp. 73. 

^ TXSw—I>unne v. Railroad Retire¬ 
ment Board, CLA.7, 183 F.2d 866, 
certiorari denied 71 71, 840 

U.S. 854, 95 L>.Ed. 626, rehearinS 
denied 71 S.Ct. 200, 340 U.S. 894, 95 
Li.Ed. 648—Monahan v. Railroad 
Retirement Board, C.A.7, 181 F.2d 
751—Welborn v. Railroad Retire¬ 
ment Board, C.C.A.6a., 151 F.2d 
448—^Ellers v. Railroad Retirement 
Board, C.aA.N.T., 132 F,2d 636— 
South V. Railroad Retirement 
Board, aC.A.Ga., 131 F.2d 748, cer¬ 
tiorari denied 63 S.Ct 525, 817 U.S. 
701, 87 LkEld. 561—Gardner v. Rail¬ 
road Retirement Board, I>.C.La., 57 
FjSupp. 322, affirmed, G.O.A., 148 
F.2d 935, certiorari denied 66 S.Ct 
831, 826 U.S. 788, 90 L.Ed. 474— 
Holloway v. Railroad Retirement 
Board, D.G.Oa., 44 F.Supp. 59. 

sa. U.S.—Taylor v. Latimer, D.CMo., 
47 F.Supp. 286—Holloway v. Rail¬ 
road Retirement Board, D.C.Ga., 44 
F.Supp. 59—South V. Railroad Re¬ 
tirement Board, D.C.O&., 43 F.SuPP. 


911, affirmed, aC.A., 131 P.2d 748, 
certiorari denied 63 SwCt 625, 317 
U.S. 701, 87 L.Bd. 56L 
rallnre to Claim right 
Where annuity claimant was noti¬ 
fied that he might appear in person 
and by counsel prior to the hearing 
before the appeals council of the 
Railroad Retirement Board, but did 
not claim the right, he had no 
grounds for objection that no formsd 
hearing preceded the Judgment of the 
appeals council.—Bruno v. Railroad 
Retirement Board, D.aPa., 47 F.Supp. 
3. 

10 . U.S.—Ellers v. Railroad Retire¬ 
ment Board. aaA.N.T., 132 F.2d 
636. 

11 - U.S.—^Dunne v. Railroad Retire¬ 
ment Board, CA.?, 183 F.2d 366, 
certiorari denied 71 S.Ct 71, 340 
U.S. 864, 95 L.Ed, 626, rehearing 
denied 71 S.Ct. 200. 840 U.S. 894, 95 
L.Ed. 648—^Monahan v. Railroad 
Retirement Board, C.A.7, 181 F.2d 
751—^Ellers v. Railroad Retirement 
Board, aaA.Nr.Y., 132 F.2d 636. 

12. U.S.—^Dunne v. Railroad Retire¬ 
ment Board, C.A.7. 188 F.2d 366, 
certiorari denied 71 S.Ct 71, 840 
U.S. 864, 95 Li.Ed. 626, rehearing 
denied 71 S.Ct 200, 340 U.S. 894, 
95 LbEd. 648——Monahan v. Railroad 
Retirement Board, CLA.?, 181 F.2d 
751. 

13- U.S.—Mahoney v. Railroad Re¬ 
tirement Board, C.A,7, 194 F.2d 762 
—^EYeeman v. Railroad Retirement 
Board, CAu5, 192 F.2d 51, certio¬ 
rari denied 72 S.Ct 640, 843 U.S. 
909, 96 L.Ed. — —Dunne v. Rail¬ 
road Retirement Board, CJL7, 188 
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F.2d 366, certiorari denied 71 S.Ct 
71, 340 U.S. 854, 95 UEd. 626, re¬ 
hearing denied 71 S.Ct 200, 840 U. 
a 894, 96 L.E(L 648. 

14b U.a —Gardner v. Railroad Re¬ 
tirement Board, C.C.A.La., 148 F.2d 
935, certiorari denied 66 S.Ct 831. 
326 U.S. 783, 90 L.Bd. 474—South 
V. Railroad Retirement Board, C.C. 
A.Ga., 131 F.2d 748, certiorari de¬ 
nied 63 act 525, 817 U.S. 701, 87 
L.Ed. 661. 

IB. U.S.—^Ellers v. Railroad Retire¬ 
ment Board, C.C.A.N.T., 132 F.2d 
636. 

The purpose of conferxing Jurisdic¬ 
tion of action on district court of any 
I district wherein board may have es¬ 
tablished an office was to enable 
railroad employee aggrieved by deci¬ 
sion of board to obtain Judicial re¬ 
view of decision in forum more con¬ 
venient for his suit than District of 
Columbia.—Ellers v. Railroad Re¬ 
tirement Board, supra. 

Statutory reauirmnmitB held not met 
Where action to review decision of 
Railroad Retirement Board was filed 
in district court in district In which 
board did not have an office, and sum¬ 
mons was served on employee of 
board not designated by board as 
person to receive service, require¬ 
ments of statute providing for re¬ 
view of decisions of board were not 
met and such failure required dis¬ 
missal of complaint.—Bruno v. Rail¬ 
road Retirement Board, D.C.1^ 47 
F.Supp. 8. 

ISi U.S.—Ellers v. Railroad Retire¬ 
ment Board, O.CJLN.Y., 192 7.2d 
686 . 
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on the meaning of the word "ofSce” other than that 
it shall be necessary for the discharge of the board’s 
functions,and the board cannot by its regulations 
restrict the meaning of the statutory phrase “any 
district wherein the board may have established an 
office.”^® In this connection, while the board has 
discretion to determine where it will maintain of¬ 
fices, if the board does in fact maintain an office in 
a given district, such office must be regarded as 
“established” therein within the meaning of the 
act;^^ and an office at which functions of the board 
are discharged need not be one at which so-called 
“primarjr” functions of the board, such as adjudicat¬ 
ing claims, making awards, and certifying payments, 
are performed.^® 

Pleadings. The pleadings in an action to review 

V. MATEENAL AND 


a decision of the Railroad Retirement Board are 
governed by the general rules pertaining to plead¬ 
ings in civil actions.^^ 

Record. Where, although the findings of fact 
and conclusions of law of the Railroad Retirement 
Board are in the record, the evidence on which the 
findings are based is not before the court, there 
is no question presented on the evidence and 
under such circumstances the evidence will be 
deemed sufficient to support the findings.^* 

Costs. Where an action for a review of a deci¬ 
sion of the Railroad Retirement Board denying an 
application for benefits has been filed in forma 
pauperis, the court may refuse to enter a judgment 
for costs against plaintiff on affirming the board’s 
decision.2^ 

0,h i I iD WEIiFARE 


§ 56. In General 

In a number of jurisdictions, in addition to the 
laws relating to paupers, discussed in Paupers § 1 
et seq, maternal and child welfare legislation has 
been enacted. Some of these statutes are directed 
to the aid of dependent children, and others to 
mothers with dependent children who are in need 
of financial assistance. It is obvious that there is 
great similarity in some of the provisions of these 
statutes. However, as discussed infra § 63, the 
person who may be aided under statutes relating to 
dependent children need not necessarily be the 
mother of the child, while, as discussed infra § 59, 
a person who is not the mother, such as a grand¬ 
mother, is not eligible for benefits under a pension 
act limiting the benefits thereof to mothers. 

§ 57. Mothers’ Pensions 

Allowances may be made to the mother of dependent 
children to enable her to give them necessary food. 


clothing, and shelter In their own home, and under some 
statutes the grant or denial of such assistance rests in 
the discretion of the officials administering the statutes. 

Allowances to a mother under a mothers’ pension 
act have been deemed to be in the nature of com¬ 
pensation by the state for services rendered in 
rearing future citizens in proper surroundings, 
and a statute providing for benefits to the mother of 
dependent children has been held intended not to 
assist the mother as an individual or widow, but 
solely to enable her to give her indigent children 
the shelter, clothing, food, and care necessary to 
maintain them in their own home.^® A mothers’ 
relief law has been held to be a public general 
law, not repealed or affected by the adoption by a 
municipality of a charter under a home rule amend¬ 
ment of the state constitution.^*^ In the absence of 
statutory authority a court cannot order county au¬ 
thorities to pay for the support of dependent chil¬ 
dren remaining in the home of their widowed 
mother.28 


17. U.S.—^Ellers v. Railroad Retire¬ 
ment Board, supra. 

18. n.S.—^Ellers v. Railroad Retire¬ 
ment Board, supra. 

19. U.S.—Ellers v. Railroad Retire¬ 
ment Board, supra. 

20. U.S.—^Ellers v. Railroad Retire¬ 
ment Board, supra. 

Office held established 
Room maintained by Railroad Re¬ 
tirement Board for use by board's 
field force which assisted applicants 
in preparinsT claims for transmission 
to Washlngrton office where adjudica¬ 
tions were made constituted an “of¬ 
fice** within statute.—^Ellers v. Rail¬ 
road Retirement Board, supra. 

81. Complaint held Insnlfideyt 
UjS.—G ardner v. Railroad Retlre- 
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ment Board. I>.C.La.. 57 F.Supp. 
822. affirmed. aC.A.. 148 F.2d 935. 
certiorari denied 66 S.Ct. 331. 826 
U.S. 783. 90 L.Ed. 474. 

22. U.S.—^Toungr V. Railroad Retire¬ 
ment Board. C.C.A.I1L. 156 F.2d 
762. 

83. U.S.—^Toungr ▼. Railroad Retire¬ 
ment Board, supra. 

M, U.S.—South V. Railroad Retire¬ 
ment Board. D.C.Ga.. 48 F.Supp. 
911, ttffltmed. aCA.. 181 F.2d 748, 
certiorari denied 63 S.Ct. 625. 817 
U.S. 701. 87 KEd. 561. 

85^ N.D.—In re Walker. 198 N.W. 
250. 49 N.D. 682. 

86. Pa.—^In re Reiver's Estate. 22 A. 
2d 665. 848 Fa. 137. 

97 


Mother as quasi trustee 

Mother's assistance is griven for 
the benefit of the indigent or depend¬ 
ent children and she receives it as a 
quasi trustee, the purpose of the 
grant being to enable her to support 
the indigent children in their own 
home instead of caring for them 
through an institution of the com¬ 
monwealth.—^Department of Public 
Assistance v. Grlmplin.' 44 PaJDlst. & 
Co. 456. 6 Fay.LbJ. 131, 56 Tork Leg. 
Rec. 91. 

87. Md.—^Mayor and City Council of 
Baltimore v. Fuget. 165 A. 618. 164 
Md. 885, 88 A.L.R. 1058. 

88; Pa.—^In re Wolf's Estate, 68 Pa. 
Super. 260. 
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Although the benefits under some mothers* pen¬ 
sion acts are payable out of a poor fund,29 a moth¬ 
ers* pension act has been held not to be a poor 
relief statute,or an amendment of the poor laws 
of the state,21 but to be independent and complete in 
itself;22 and a mothers* pension law will prevail 
over a prior poor law to the extent that the two are 
in confiict.22 A mothers* pension act in effect pro¬ 
hibiting the granting of any aid for dependent chil¬ 
dren other than as provided in such statute does 
not absolve a municipality or its officers from fur¬ 
nishing poor relief to the family as provided in an¬ 
other statute.24 

Under some statutes the allowance made to a 
mother becomes a county charge, and no liability 
is imposed on any city or township for the payment 
of any part of mothers* pensions ;25 but under other 
statutes the amount paid is a charge against the 
town where the applicant had her settlement22 

Discretion^ Under some statutes the furnishing 
of aid to mothers of dependent children is not 
mandatory merely because the mother is fit to bring 
up her children and the surroundings of the home 
are such as to make for good character,27 but the 
officials in charge, in the exercise of a sound dis¬ 
cretion and judgment, may deny such support from 
the public treasury where assistance can he secured 
from relatives, organizations, or individuals.®® 


§ 58. — VaKdity and Construction of 
Statutes 

Statutes providing for mothers’ pensions have gen¬ 
erally been upheld as valid, and, being of a remedla^ 
nature, are liberally construed. 

Statutes providing for mothers* pensions have 
generally been upheld as valid,®® and not violative 
of constitutional provisions dealing with the es¬ 
tablishment of general pension systems,^® limiting 
the amount of taxes which county authorities may 
assess,or providing for home rule.'*® While it 
has been said that a mothers* pension act which pur¬ 
ports to abolish almshouses constituting state in¬ 
stitutions in violation of the constitution would be 
invalid,42 a statute of this nature is not invalid in 
this respect where it is not to take effect imtil after 
the abolishment of all almshouses.*^ 

Liberal construction, A mothers* pension act is 
of a remedial nature and should be liberally con¬ 
strued.*® 

§ 59. -EKgibiKty 

a. In general 

b. Residence or settlement 
a. In General 

Eligibility for an allowance under mothers’ pension 
acts Is to be determined In accordance with the terms of 
the statutes. 

Eligibility for an allowance under mothers* pen¬ 
sion acts is to be determined in accordance with the 


29. Mont.—State v. District Court of 
Second Judicial Diet, in and for 
Silver Bow County, 204 P. 600, 62 
Mont. 275. 

30. N.D.—In re Walker, 193 N.W. 
250, 49 N.D. 682. 

BtfferexLt pnxpoBes 
The mothers* pension act and the 
pauper statutes were enacted with 
entirely different objects in view and 
to remedy conditions altogether dis¬ 
similar.—^EYontler County v. Palmer, 
251 N.W. 830, 125 Neb. 716. 
M a intenanc e of pauper system 
The mothers' pension law applies 
in a county wherein the town system 
of caring for the poor prevails, as 
well as elsewhere, and also In a city 
In such county, even though it main¬ 
tains its own pauper system.—State 
ex reL Steams County v. EUasen, 143 
N.W. 984, 123 Minn. 382, 49 Li.lLA.,N. 
S.. 597. 

81. Neb.—Frontier County v. Palm¬ 
er, 261 N.W. 830, 126 Neb. 716— 
In re Rumsey, 167 N.W. 66, 102 
Neb. 302. 

38. Neb.—Frontier County v. Palm¬ 
er, 251 N.W. 830, 126 Neb. Tie- 


In re Rumsey, 167 N.W. 66, 102 
Neb. 302. 

33. Minn.—State ex reL Tlno v. Ju¬ 
venile Court of Wadena County, 
246 N.W. 644, 188 Minn. 126. 

34. Wls.—^Town of Cleveland v. In¬ 
dustrial Commission, 286 N.W. 668, 
232 Wia 147. 

35. N.D.—City of Bismarck v. Bur¬ 
leigh County, 190 N.W. 811, 49 N.D. 
206—^Pierce County v. City of Rug¬ 
by, 181 N.W. 954, 47 N.D. 801. 

3ft. N.T.—Town of E^lantone v. 
Chautauqua County, 265 N.T.S. 498, 
239 App.Dlv. 60. 

Besolntion h^ suAdent 
Resolution of county supervisors 
was held sufficient to make relief 
paid to widowed mother charge 
against town where mother has set¬ 
tlement.—Town of Baantone v. 
Chautauqua Comity, supra. 

37. Mass.—Soper v. Wheeler, 132 N. 
R 46, 239 Mass. 827. 

38. Mass.—Soper v. Wheeler, supra. 

39. Neb.—^In re Rumsey, 167 N.W. 
66, 102 Neb. 302. 
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N.D.—Cass County v. Nixon, 161 N. 
W. 204, 35 N.D. 601, UR.A-1917C 
897. 

Tenn.—State ex reL Taylor v. Trot¬ 
ter, 276 S.W. 867, 152 Tenn. 217. 

40. Md.—^Mayor and City Council of 
Baltimore v. Fuget, 166 A- 618, 164 
Md. 335, 88 A.Lr.R. 1058. 

Prohibition limited to military pen¬ 
sions 

Constitutional provision prohibit¬ 
ing establishment of general pension 
system was intended to refer only to 
military pensions.—^Mayor and City 
Council of Baltimore v. 39*ugut, su¬ 
pra. 

41. Neb.—^In re Rumsey, 167 N.W. 
66, 102 Neb. 802. 

43. Md.—^Mayor and City Council of 
Baltimore v. Puget, 166 A, 618, 164 
Md. 335, 88 A.L.R. 1058. 

43. Arlz.—State Board of Control v. 
Buckstegge, 158 P. 837, 18 Arlz. 
277. 

44. Ariz.—State Board of Control v. 
Buckstegge, supra. 

45. N.D.—^In re Walker, 198 N.W. ‘ 
250, 49 N.D. 682. 
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terms of the statutes.*^® The state may provide 
for a mother’s pension on the sole ground of the 
parent’s financial inability to support a child when¬ 
ever such inability constitutes a menace to the 
fundamental welfare of the child,^7 and it need not 
require any delinquency on the child’s part or un¬ 
fitness on the parent’s part.**® However, a statute 
providing for a mother’s pension wholly without 
regard to the financial condition of a mother and 
her possible affluence has been held invalid.^® 

There is no such vested right in a mother to re¬ 
ceive a pension as will preclude the disallowance of 
benefits to her after a statutory change under the 
terms of which she is no longer eligible for such 
benefits.®® However, an amendatory act has been 
held not to repeal any provisions of a prior moth¬ 
ers’ pension act so as to affect amounts then due 
which should have been allowed in the regular 
course of proceedings pending under the prior 
act;®i but pensions to persons falling in the dis¬ 
qualified class should be discontinued after the date 
that the amendatory act goes into affect.®^ 

Divorce; death of husband, A divorced woman 
is eligible for benefits under some mothers’ pen¬ 
sion acts.®® Under some statutes benefits are pay¬ 
able only to needy mothers whose husbands are 
dead;®^ and a divorced woman whose former hus¬ 
band is living has been held not entitled to benefits 
under a statute providing for an allowance to the 
mother of dependent children who is a widow.®® 


§ 59 

Grandmother, The grandmother of a child for 
whose benefit an allowance is sought has been held 
not eligible for benefits under a pension act limit¬ 
ing the benefits thereof to mothers.®® 

Ownership of property. Under some statutes a 
mother is not eligible for benefits if she is the own¬ 
er of real property worth more than a prescribed 
amount®^ A mother cannot obtain assistance under 
some statutory provisions if her children have 
financial resources of their own,®® and, in the case 
of children having property, the mother is not 
entitled to benefits until the property has been dis¬ 
posed of according to law, and the proceeds ex¬ 
hausted in caring for them.®® 

b. Eeddence or Settlement 

A mother. In order to be eligible for a mother’s 
pension, must meet the residence requirements of the 
statutes, and In this connection the place of her resi¬ 
dence Is not necessarily the same as the place of her 
legal settlement. 

A mother applying for a mother’s pension or 
allowance must meet the residence requirements of 
the statutes;®® but after a mother has qualified 
under provisions requiring residence in the county 
in which the application is made, and has received 
pa 3 rments, a temporary removal from the county to 
a residence in another county in the state has been 
held not to effect a loss of pension rights.®^ 

The terms "residence” or "legal residence” and 
the term "legal settlement” have been held not to 


46. IlL—^In re Heller, 219 Ill.App. 
226. 

Mo.—Gaunce v. State Social Security 
C:k)mmlssion, 162 S.W.2d 854, 236 
Mo.App. 1126. 

SEother worldlier away from family 
Under some provisions a mother 
does not forfeit her ri§rht to a pen¬ 
sion by working: away from the fam¬ 
ily some hours of the day, if such 
labor Is necessary to contribute to 
their subsistence.—^Finley v. Marion 
County, 169 P. 557, 81 Or. 294, fol¬ 
lowed In In re Wolfe, 169 P. 658, 81 
Or. 297. 

47. Minn.—State ex rel. Steams 
County V. Klasen, 143 H.W. 984, 
128 Minn. 882, 49 L..ItA.,N.S., 697. 

48. Minn.—State ex reL Steams 
County V. Hlasen, supra. 

49. Arlz.—State Board of Control v. 
BuckstefiTEe, 168 P. 887, 18 Arlz. 
277. 

60. Wash.—^In re Snyder, 160 P. 12, 
93 Wash. 69. 

51. Or.—^E^nley v. Marion County, 
169 P. 667, 81 Or. 294, followed in 
In re Wolfe, 169 P. 668, 81 Or. 297. 

62. Or.—Finley v. Marion County, 


169 P. 657, 81 Or. 294, foUowed In 
In re Wolfe, 169 P. 668, 81 Or. 297. 
53. Minn.—'In re Koopman, 177 N.W. 
777, 146 Minn. 36. 

64b Pa.—Commonwealth ex rel. 
Trustee of Mothers Assistance 
Fund of Philadelphia County v. 
Powell, 100 A. 964, 266 Pa. 470, Jj, 
R.A1917H 1160. 

Presumption of death 
Under statute providing: for pay¬ 
ments to needy mothers of infant 
children, whose husbands are dead, 
etc., the word “dead" is to be g^ven 
its popular meaning:, and an award 
cannot be made on the presumption 
of death arising: from husband’s im- 
explalned absence for seven years.— 
Commonwealth ex rel. Trustee of 
Mothers Assistance Fund of Phila¬ 
delphia County V. Powell, supra. 

55. Iowa.—^In re Application for 
Support of Minor Children, 146 N. 
W. 467, 164 Iowa 208. 

Besldeuoe of husband 

In determining: whether a woman is 
a widow within the statute, the ques¬ 
tion whether a divorced woman is 
within the statute must be deter¬ 
mined reg:ardless of the residence of 
her divorced husband.—^In re Appli¬ 
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cation for Support of Minor Children, 
supra. 

66. S.D.—In re Stone, 204 N.W. 946, 
48 S.D. 428. 

57. HI.—^In re HeUer, 219 IlLApp. 
226. 

58. Pa.—^In re Reiver's Fstate, 22 A. 
2d 665, 843 Pa. 137. 

69- Or.—^Buster v. Marion County, 
165 P. 1168, 84 Or. 624. 

60. N.D.—'Host V. Sheridan County, 
179 N.W. 703, 46 N.D. 76. 

Or.—Ross V. Marion County Court, 
86 P.2d 484, 147 Or. 696. 
DetermlnatloxL of residence 
A statute which, in determining: the 
period of residence in a g:iven county, 
directs the exclusion of periods spent 
as inmates in public institutions, and 
each month during: which poor relief 
was received from any county, has 
been held to apply only to persons 
who have not resided in any one 
county for a year immediately pre¬ 
ceding: an application for the allow¬ 
ance of a mother's pension.—-Host v. 
Sheridan County, 179 N.W. 703, 46 N. 
D. 76. 

61. , NJ).—^In re Walker, 193 N.W. 
I 250. 49 NJD. 682. 
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be synonymous with respect to the eligibility of a 
mother for a pensionand, thus, she may have 
her residence in one place so as to be eligible to 
receive benefits there notwithstanding her legal 
settlement is elsewhere.®® Under some statutes 
the fact that the family has a settlement for pur¬ 
poses of poor relief in a county other than that lia¬ 
ble for a mother^s pension, and that the family is 
entitled to and has been receiving relief from such 
other county, is relevant only in determining the 
amoimt to be awarded.®^ 

Notice to depart. Under some statutes a mother 
who within a prescribed time preceding the filing 
of her application has received a notice to depart 
to the place of her settlement cannot be considered 
a resident of the county so as to be allowed the aid 
provided for in the statutes;®® and a failure sub¬ 
stantially to comply with provisions pertaining to 
the service of such a notice is not established by the 
mere fact that the notice and the return of service 
thereof are not shown to have been filed with par¬ 
ticular officials.®® 

§ 60. -Accrual and Termination of Right 

The time of accruaF of rights under a mothers' pen¬ 
sion act depends on the language of the statute, and a 
mother's pension cannot be arbitrarily terminated by 
an administrative tribunal. 

The time from which the right to benefits under 
a mothers* pension act begins to run depends on the 


language of the statute.®^ A mother’s pension has 
been held to be a mere gratuity which is terminable 
without notice at the will of the legislature;®® but 
arbitrary termination of such a pension by the 
tribunal which administers it is not permissible.®^ 

§ 51 . — Amount Allowable 

The amount allowable Is sometimes made to depend 
on the number of children for whom the mother seeks 
aid, and on whether the family is wholly or partially de¬ 
pendent on her labor for support. 

Under some mothers’ pension statutes the amount 
allowable is determined by the number of dependent 
children in the family,'^® excluding children who are 
over a prescribed age,^! and on whether the mother 
and her children are wholly or partially dependent 
on her labor for support*^® 

I 52. — Proceedings 

An Individual seeking relief under a mothers' pen¬ 
sion act should follow the procedure prescribed by the 
statute. 

The question as to what court has jurisdiction to 
make an allowance under a mothers’ pension act de¬ 
pends on the statutes of the particular jurisdic¬ 
tion.'^® 

Application. An application by a mother for as¬ 
sistance in the maintenance of her children must 
set forth sufficient facts to show a right to the 
relief demanded.'^^ Under some mothers’ pension 


ex Iowa.—^In re Newhouse, 9 N.W. 

2d 372, 233 Iowa 1007. 

Minn.—State ex rel. Tlmo v. Juvenile 
Court of Wadena County, 246 N.W. 
644, 188 Minn. 125. 

63. Iowa.—In re Newhouse, 9 N.W. 

2d 872, 233 Iowa 1007—Adams 

County V. Maxwell, 212 N.W. 152, 
202 Iowa 1327. 

Minn.—State ex rel. Timo v. Juvenile 
Court of Wadena County, 246 N.W. 
544, 188 Minn. 125. 

Temporaxy ohaiiye of residence 
Where widow established a home 
for herself and children in county In 
the state, and thereafter returned to 
another state for a short period on 
director of relief refusing to give her 
any aid and directing her to return 
to such other state, period during 
which widow and her family were in 
the other state did not interrupt her 
residence In the county with respect 
to her right to widow's pension.—^In 
re Newhouse, 9 N.W.2d 872, 288 Iowa 
1007. 

64. Mtnn.—State ex reL Tlmo v. Ju¬ 
venile Court of Wadena County, 
246 N.W. 544, 188 Minn. 125. 

65. Iowa.—In re Newhouse^ 9 N.W. 
2d 3Z2, 288 Iowa 1607. 


66. Iowa—In re Newhouse, supra 
Proper notice held served 

Iowa—^In re Newhousa supra 

67. Sate of application 

(1) Under an early statute, an ap¬ 
plicant's right to a mother's pension 
accrued from the date of her appli¬ 
cation in proper form.—^B^ley v. 
Marlon County, 159 P. 557, 81 Or. 294, 
followed in In re Wolfe, ‘159 P. 568, 
81 Or. 297. 

(2) HowevCT, under a later statute 
prohibiting the giving of assistance 
to a mother prior to an order grant¬ 
ing such assistance, it has been held 
th at a mother was precluded from 
obtaining an order granting assist¬ 
ance from the date of the applica¬ 
tion.—^Ross V. Marion County Court, 
35 P.2d 484, 147 Or. 695. 

68. W.Va—Densmore v. Mercer 
County Court, 145 S.B. 641, 106 
W.Va. 817. 

69. W.Va.—^Densmore v. Mercer 
County Court, supra. 

Beporfc against mother's ohaxaotav 
Mother's pension should not be re¬ 
voked because of report against her 
character without notice and oppor¬ 
tunity to be heard.—^Densmore v. 
Mercer County Court, supra. 
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70. Pa—^In re Reiver's Sstate, 22 
A.2d 655, 348 Pa 137. 

71. Pa—Commonwealth v. York 

Trust Co., 87 PaDlst. & Co. 711, 54 
York Leg.Rec. 5. 

73. Or.—In re Sharp, 171 P. 586, 88 
Or. 594. 

Partial dependency held shown. 

A mother and her children having 
a home and a few acres to cultivate 
were held not wholly, but partially, 
dependent, with respect to amount of 
mother's pension.—^In re Sharp, su¬ 
pra 

73. County oonrt sitting as a pro¬ 
bate court has Jurisdiction of a pe¬ 
tition for an allowance under moth¬ 
ers' pension act—Cass County v. 
Nixon, 161 n;W. 204, 85 N.D. 601, KR. 
A.1917C, 897. 

74. Allegations held Insuflldent 

Or.—^Badura v. Multnomah County. 
170 P. 938, 87 Or. 446. 

Preparation by Judge 
A Judge who prepares the applica¬ 
tion for assistance to a mother, out 
of kindness, acts for the mother and 
not for the court—Ross v. Marlon 
County Court 36 P.2d 484, 147 Or. 
695. 
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acts an informal ex parte application is sufEcient.75 
Some statutes have been held to permit a joint ap¬ 
plication for relief to be made on behalf of all the 
children of the same parents residing with their 
mother.^® 

Judgment or relief. While the relief to be grant¬ 
ed depends on the facts of the particular case,^^ no 
relief can be granted other than the relief provided 
for in the statutes.*^® Notwithstanding a joint ap¬ 
plication is made for relief on behalf of all tlie 
children of the same parents residing with their 
mother, the court need not make the same order 
with respect to all the children.^^ Under some stat¬ 
utes a decision by a state department, on an appeal 
from a refusal of a town board to change the form 
of aid furnished to a mother with minor children, 
is binding on the town boarcL^O 

Review, General rules have been applied in con¬ 
nection with the review of matters relating to 
mothers' pensions.®^ 

§ 63. Dependent Children 

Aid In bringing up dependent children may be grant¬ 
ed, under statutes providing therefor, with a view to re¬ 
taining home conditions and atmosphere for them, and 
federal or state assistance is sometimes given to local 
authorities providing such aid. 

Aid in bringing up a dependent child may be 
granted under statutes providing therefor,®^ and it 
has been said that the history of child welfare 
legislation shows that it was enacted primarily for 
the purpose of retaining home conditions and home 
atmosphere for dependent children.®® Under some 
statutes it is not only the mother of the child who 
is to be aided, but also a father, grandfather, grand¬ 


mother, brother, sister, stepfather, stepmother, step¬ 
brother, stepsister, uncle, or aunt with whom the 
child is living.®^ While the constitutionality of 
statutes providing for aid to dependent children has 
been upheld,®® a statute authorizing an official to 
issue certificates of approval to applicants before 
they may undertake the work of caring for children 
and placing children for care, and including in the 
criteria for such issuance, good character and in¬ 
tentions of the applicants, employment of capable 
workers, and necessity in the interest of the public 
welfare, is an unconstitutional delegation of the 
legislative function where it fails to set up proper 
standards and guides to indicate the extent and 
limits of the official's discretion.®® Under some 
statutes, dependent childrens' aid may be granted 
only on a showing that dependency on the public for 
support exists,®*^ the legislative intent being that the 
head of a family must be indigent before such public 
aid can rightfully be granted.®® Nevertheless, un¬ 
der statutes so providing, aid may be granted for 
dependent children who may be living with a 
relative even though they are being maintained by 
such relative.®® In some jurisdictions provision is 
made for the support and maintenance of a ward 
of the juvenile court and also for a separate and 
distinct system of caring for needy children with¬ 
out regard to whether or not they are wards of the 
juvenile court.®® 

Place of settlefnent or residence. The legislature 
has been held to have power to require a munici¬ 
pality to render aid to a dependent child even 
though neither the child nor the child's parents have 
a legal settlement in the municipality.®^ A statute 
providing that a town which has incurred expense 


75- Tenn.—State ex rel. Taylor v- 
Trotter, 276 S.W. 867, 162 Tenn. 
217. 

76- Minn.—State ex rel. Steams 
County V. Klasen, 143 N.W. 984, 
128 Minn. 882, 49 L(.R.A.,N.S., 697. 

77. Minn.—State ex rel. Steams 
County V. Klasen, supreu 

Deolsioii held not amhUriibiui 
Decision that applicant was enti¬ 
tled to aid for a dependent child was 
not amblgruoos on ground that no 
amount was specified, where no ques¬ 
tion of amoimt was presented by ap¬ 
peal and that matter was to be deter¬ 
mined by local board of public wel¬ 
fare under the statutes and regular 
tlons.—Attorney General v. Board of 
Public Welfare of Northampton, 48 
N.K.2d 689, 313 Mass. 676. 

78- Or.—Finley v. Marion County, 
169 F. 567, 81 Or. 294, followed In 
In re Wolfe, 169 P. 568, 81 Or. 297, 

78. Minn.—State ex rel. Steams 


County V. Klasen, 143 NW. 984, 
123 Minn. 882, 49 L..R.A,N.S., 697. 

80. Mass.:—Town of Cohasset v. 
Town of Scituate, 34 N.B.2d 699, 
309 Mass. 402. 

81. Allowance fox total dependency 
Applicant for mother’s pension 

who, on her appeal from Juvenile 
court, which made allowance as for 
partial dependence, was given allow¬ 
ance by circuit court as for total de¬ 
pendency, cannot, on appeal by coun¬ 
ty from circuit court, complain of 
manner whereby Juvenile court ar¬ 
rived at its figure for deduction.—In 
re Sharp, 171 P. 686, 88 Or. 694. 

88. Mass.—^Town of Cohasset v. 
Town of Scituate, 84 N.B.2d 699, 
309 Masa 402. 

83. N.T.—Crowley v. Bressler, 41 N. 
T.6.2d 441, 181 Misc. 69. 

84. Mass.—Town of Coheusset V. 
Town of Scituate, 34 N.B.2d 699, 
809 Mass. 402. 

101 


Mothers’ pensions see supra S9 67- 
62. 

85. Ky.—Meredith v. Ray, 166 S.W. 
2d 437, 292 Ky. 326. 

86. Wash.—State v. Gilroy, 221 P.2d 
649, 37 Wash.2d 41. 

87. Wis.—^Milwaukee County v. 

Waukesha County, 294 N.W. 835, 

236 Wla 233. 

88. Wis.—^Nmwaukee County v. 

Waukesha County, supra. 

89. Pa—Commonwealth, Depart¬ 

ment of Public Assistance, v. Hom- 

32 A.2d 761, 347 Pa 696. 

96. Cal.—Worcester v. Board of Su¬ 
pervisors of San Diego County, 132 
P.2d 276, 66 CaLApp.2d 883. 

91. Mass.—Attorney General t. 

Board of Public Welfare of North¬ 
ampton, 48 N.B.2d 689, 813 Masa 
676. 
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for a dependent or neglected child may recover 
therefor from the town of which the child is a 
resident has been held not unconstitutional because 
of a failure to provide for giving the town of 
residence notice and an opportunity to be heard.^^ 

Discreiion as to aid. Some statutes have been 
held not to impose on a county a mandatory obliga¬ 
tion to give additional aid to needy children, with¬ 
out state assistance, where the caretaker of the 
child is not qualified by residence for aid, but is 
in fact needy,93 additional aid under such circum¬ 
stances being discretionary with the county.^^ 

Bodies administering statutes. Under some stat¬ 
utes the administration of aid to dependent chil¬ 
dren is intrusted to the department of public wel¬ 
fare,and the decisions of such department are 
final and binding on the local welfare boards.^ 
The power of a state department of social welfare 
to determine minimum standards of adequate care 
for a needy child is limited to the extent that the 
statutes fix a maximum amount of money which the 
state and a county can be required to pay for such 

child.97 

State or federal assistance. Counties or munici¬ 
palities wUch have furnished aid for dependent 
children may obtain reimbursement from the state, 
under statutes providing therefor, the amount of 
the reimbursement depending on the terms of the 


statute.®* Under the federal statutes, a state pro¬ 
gram of aid for needy children may be entitled to 
assistance from the federal government where the 
requirements of the federal statutes are met.®® 

Reimbursement, Expenditures by a department 
of welfare for the care and maintenance of an in¬ 
fant who was a public charge have been held not 
recoverable by the department from benefits re¬ 
ceived on behalf of the infant, after the deter¬ 
mination of the father's death, from the veteran's 
administration or from national service life in¬ 
surance payments, where the department had full 
knowledge of the facts but sums actually ex¬ 
pended by the department after the date of the ap¬ 
plication for reimbursement have been held re¬ 
coverable up to a prescribed sum.® 

§ 64. -Effect of Poor Laws 

The Intent of some statirtes providing for aid to de¬ 
pendent children, and the manner In which such chil¬ 
dren are to be dealt with under such statutes, differ from 
the purpose of, and mode of dealing prescribed by, the 
statutory program for aid to poor persons. 

Although the rendition of aid to dependent chil¬ 
dren has been said to fall within the same field of 
governmental action as the support of poor per¬ 
sons,® nevertheless in a jurisdiction where there are 
statutes providing for aid to parents with dependent 
children, and also other statutes dealing with the 


PteoriTnlnatlon; WLoeztaiiLty of reliiL. 
TmrseinsiLt 

Such a statute is not unreasonable 
on ground of discrimination between 
cities and towns, or because of un¬ 
certainty of reimbursement in full 
due to dependence on federal action. 
—Attorney General v. Board of Pub¬ 
lic Welfare of Northampton, supra. 
92. Vt.—Town of Brighton v. Town 
of Charleston, 44 A.2d 628, 114 Vt. 
316. 

98. CaJ.—Department of Social Wel¬ 
fare T. Kem County, 180 P.2d 1. 29 
Cal.2d 873. 

94. CaL—Department of Social Wel¬ 
fare V. Eem County, supra. 

'UlEay” as permissive 
The statutory provision that coun¬ 
ty ‘*may” pay additional sums for 
care of needy child and that state 
and county **may'* pay aid needed for 
adequate care of the family uses 
quoted word as a word of permission 
or authorization but not of compul¬ 
sion.—^Department of Social Welfare 
V. Kem County, supra. 

95. Mass.—^Attorney General v. 
Board of Public Welfare of Wil¬ 
mington. 104 N.R2d 496. 

96. Mass.—Attorney General v. 

Board of Public Welfare of Wll- I 
mlngton, supra. | 


I Bemedy for error 

If the eligibility of an applicant for 
aid to dependent children from the 
board of welfare was a question of 
law and the department of public 
welfare committed an error of law in 
deciding the question of eligibility* 
the proper remedy to correct such 
error is a writ of certiorari; and in 
so far as a decision of the depart¬ 
ment as to the eligibility of the ap¬ 
plicant rests in domain of fact, its 
decision should be challenged by fil¬ 
ing a petition for writ of certiorari 
to show that conclusion of the de¬ 
partment is not supported by the ev¬ 
idence.—'Attorney Gsneral v. Board 
of Public Welfare of Wilmington, su¬ 
pra. 

97. CaL—Department of Social Wel¬ 
fare V. Kem County, 180 P.2d 1, 29 
CaL2d 873. 

98. Cal,—^Los Angeles County v. Ri¬ 
ley, 128 P,2d 637, 20 Cal.2d 662. 

Meuss.—dty of Boston v. Common¬ 
wealth, 76 N,B.2d 121, 322 Mass. 
177. 

Computation, of amount 
Statute providing for reimburse¬ 
ment of cities and towns for one- 
third the amount of aid given to 
needy mothers with dependent chil¬ 
dren would be construed as rendering 
commonwealth liable for one-third 
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of total amount expended by city, and 
not as rendering them liable for only 
one-third of sum remaining after de¬ 
ducting from total amount the 
amounts of federal funds received by 
city for such purpose.—City of Bos¬ 
ton V. Commonwealth, supra. 

99. Cal.—Department of Social Wel¬ 
fare V. Kem County, 180 P.2d 1, 29 
CaL2d 873. 

Pederal requixemeuts held net 
A state program of aid for needy 
children meets the requirements of 
eligibility for federal grant of uni¬ 
form administration and supervision 
of statewide agency, notwithstanding 
inability of state department of so¬ 
cial welfare to compel counties to 
grant additional aid where caretaker 
of child is unable due to necessitous 
circumstances to provide adequate 
home care for child but is not quali¬ 
fied by residence for aid.—^Depart¬ 
ment of Social Welfare v. Kem 
County, supra. 

1. N.T.—In re Beddia, 109 N.T.S.2d 
612. 

2. N.T.—^In re Beddia^ supra. 

3. Mass.—Attorney General v. 

Board of. Public Welfare of North¬ 
ampton, 48 N.B.2d 689, 313 Mass. 
675. - ' * 
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support of poor persons, it has been held that par¬ 
ents with dependent children are to be aided and 
dealt with in a manner different from that provided 
by the statutes dealing with the support of poor per¬ 
sons.^ The purpose of providing aid to parents 
with dependent children, it has been said, is to 
preserve the unity of the family, and to have needy 
children brought up in homes of their own by 
relatives under circumstances quite different from 
what would be possible under the statutes deal¬ 
ing with poor persons the intent of the legisla¬ 
ture was to establish a mechanism by which de¬ 
pendent children could receive a t 3 rpe of public aid 
different in scope from, and more substantial than, 
that afforded by the statute dealing with assistance 
to poor persons, and without the necessity of ac¬ 
cepting general welfare.® 

The fact that a county has made provision for 
its indigent and dependent poor, including widowed 
mothers dependent on their own efforts to maintain 
their children, has been held not to be a compliance 
with statutes requiring counties to provide a fund 
to be expended exclusively for the partial support 
of such mothers,and, where an applicant is en¬ 
titled to relief under a statute requiring towns to 
furnish aid to parents with dependent children, there 
has been held to be no discretion in the town board 
to determine whether it would grant aid under that 
statute rather than under another statute dealing 
with the support of poor persons.® 

§ 65, Crippled Children 

The statutes of the particular Jurisdiction determine 
the political subdivision which Is required to bear the 
expense of supporting a dependent crippled child. 


The political subdivision which is required to bear 
the expense of the support or care of a dependent 
crippled child must be determined by an examina¬ 
tion of the statutes of the particular jurisdiction.® 
It has been held that the residence of a crippled 
child for whom aid is sought at the expense of the 
county must be determined according to the law 
determining the residence of an applicant for poor 
relief and it has also been held that such resi- 
dence,ii as well as the residence of a father mak¬ 
ing an application for the support and hospitaliza¬ 
tion of his crippled child,!® is to be determined as 
of the date of the application. Under some statutes, 
the liability of the town of settlement of a child who 
is attending a state school for crippled or deformed 
children is limited to the charges for the board of 
such a child;!® but, as between the town and the 
state, the town is liable for such board notwitli- 
standing the father of the child is able to support 
him.!^ 

§ 66. Recovery of Payments 

Moneys wrongfully obtained under a mothers’ pen¬ 
sion act may be recovered out of the property of the chil¬ 
dren, or, under some circumstances, from the mother. 

Where benefits for the support of children have 
been granted to a mother, in ignorance of the fact 
that assistance of the children was unnecessary, 
the public authorities may recover, out of the prop¬ 
erty of the children, the amount which has been ex¬ 
pended;!® but reimbursement may not be had from 
the child for assistance given to his mother before 
the child acquired financial resources of his own.!® 
In a proper case the mother may be held liable to 
make reimbursement for moneys expended for the 


4. Mass.—Attorney General v. 
Board of Public Welfare of North¬ 
ampton, supra—^Town of Coheusset 
V. Town of Scltuate, 84 N.B.2d 699, 
309 Mass. 402. 

5. Mass.—Town of Cohasset v. 
Town of Scituate, supra. 

6. Mass.—Attorney General v. 
Board of Public Welfare of North¬ 
ampton, 48 N.B.2d 689, 813 Mass. 
676—^Town of Cohasset v. Town of 
Scituate, 84 N.£1.2d 699, 309 Mass. 
402. 

7. Utah.—Startup v. Harmon, 208 P. 
687, 59 Utah 829. 

8 . Mass.—Town of Cohasset v. 
Town of Scituate, 84 N.B.2d 699> 
809 Mass. 402.* 

9. N.D.—Hettinsrer County v. Stark 
County, 260 N.W. 698, 65 N.D. 664. 

Bemoval firom county 
County from which father and 


crippled child had removed within 
less than one year from date of ap¬ 
plication was required to bear ex¬ 
pense of support and hospitalization 
of child.—^Hettinger County v. Stark 
County, supra 

10. N.D.—Hettinger County v. Stark 
County, supra 

11. N.D.—Hettinger County v. Stark 
County, supra 

12; N.D.—Hettinger County v. Stark 
County, supra 

13. Mass.—^Treasurer and Receiver 
General v. Town of Bourne, 176 N. 
B. 643, 275 Masa 318. 

14. Mass.—^Treasurer and Receiver 
General v. Town of Bourne, supra 

15. Pa—^In re Reiver’s Estate, 22 A 
2d 655, 343 Pa 137—Commonwealth 
V. Totk Trust Co., 37 PaDlst. & 
Co. 711, 54 York Deg.Rec. 6—^In re 
Shenk, Orph., 52 Lanc.L.Rev. 361. 
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Determination, of amoimt expended 
for child 

Where for a period of years com¬ 
monwealth made payments to nmth- 
er for support of children, during all 
of which time a child possessed finan¬ 
cial resources of his own which could 
have been utilized for his mainte¬ 
nance, had his guardian petitioned 
court for that purpose, common¬ 
wealth could not be precluded from 
reimbursement for proportionate 
share of assistance which it rendered 
during time when the child and his 
sister were supported by the state, 
on ground that it was Impossible ac¬ 
curately to determine how much of 
payments received from common¬ 
wealth were actually expended for 
benefit of the child since it would be 
assumed that children were equally 
benefited by payments to mother.— 
In re Reiver’s Estate, 22 A2d 655, 
343 Pa 137. 

1 16. Pa—^In re Reiver’s Estate, su- 

1 pra 
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support and maintenance of her dependent chil- 
dren.l7 However, the mother has been held not 
liable for the return of moneys ^ven her for the 
support of dependent children if at the time the 
assistance was given she was not of sufficient 
financial ability to care for and maintain them,i8 
or if she was not unjustly enriched thereby.!^ More¬ 
over, it has been held necessary to show that rem¬ 


edies against the man who was the husband of 
the married woman, and the father of the child, have 
been exhausted, before obtaining reimbursement 
from her for assistance furnished to her for the 
support of the child .20 Moneys paid under some 
mothers’ pension acts have been held not recover¬ 
able from the husband^i or father22 of the mother. 


VI. BLDn> PERSONS 


§ 67. In General 

Except as nmlted by constitutional provisions, the 
legislature may make allowances for the alleviation of the 
necessitous circumstances of persons afflicted with blind¬ 
ness, and It may impose a mandatory duty on local au¬ 
thorities to provide for the blind in accordance with 
statute^ 

There is no legal obligation on the part of ei¬ 
ther the state government or local units to grant 
relief to the blind in the absence of a constitutional 
or statutory provision creating the duty;^^ and the 
power or duty of local authorities to relieve the 
blind is purely statutory.®^ Under some consti¬ 
tutional provisions, the entire matter of pensions for 


the deserving blind is left to the legislature,25 and 
the legislature has a right to determine who and by 
what tests one should come within the provisions of 
any law it might enact to pension blind persons.25 
The primary purpose of some statutes providing for 
aid to the blind is the alleviation of the necessitous 
circumstances of persons afflicted with blindness.27 
It has been held that an allowance to blind persons 
is in the nature of relief for the poor, rather than a 
pension,25 and also that the right to relief is per¬ 
sonal to the blind person2» and not a contractual 
right®® Statutes providing for aid to the blind have 
been held not repealed by an old age pension act®^ 


17. PifiL—Commonwealth v. Eloos, S7 
Fa-Dlst & Co. 485. 81 WestCo. 41 
—'Department of f^blic Assistance 
V. Cucura. 45 Pa.Dl8t & Co. 549— 
Department of Public Assistance 
V. DeCarll, 44 Pa.Dist & Co. 291. 
43 Lack.Jur. 181. 

18. Pa.—Commonwealth. Depart¬ 

ment of Public Assistance, v. Hom- 
acek, 32 A.2d 761. 347 Pa. 596— 
Commonwealth v. Nodzak. 60 Fa. 
Dist. Sb Co. 294 —Department of 
Public Assistance v. Marley. 45 Pa. 
Dlst. & Co. 166—Commonwealth. 
Dept of Public Assistance v. Cal- 
llsar. Com.PL. 35 Del.Co. 140. 

l ia b i l i t y of diildreii*8 estates 

Under section of support law mak- 
insT widowed mother liable for sup¬ 
port of children only If mother is of 
sufficient fina n cial ability, where 
mother has only the financial ability 
to support herself and commonwealth 
sees proper to require mother to re¬ 
main at home and there care for chil¬ 
dren. children’s estates are liable for 
CLSsistance given by commonwealth, 
but mother's estate is not so liahle.— 
Commonwealth, Department of Pub¬ 
lic Assistance, v. Homacek. 82 A2d 
761, 847 Pa 696. 

18. Fa.—Department of Public As¬ 
sistance V. Grimplin, 44 PaJDlst. & 
Co. 456, 5 FayJUJ. 181, 56 York 
Lieg.Rec. 91. 

20k Fa.—Department of Public As¬ 
sistance V. Mooney, 40 PaJDist. A 
Co. 874. 


21. UuD.—-Haakon County v. Staley. 
243 N.W. 671, 60 S.D. 87. 

22. Neb.—Frontier County v. Palm¬ 
er, 251 N.W. 830, 125 Neb. 716. 

23. HI.—Creighton v. Pope County, 
54 N.H.2d 543, 886 HL 468, 153 A 
Ii.R. 802. 

a4b Ill.—^People ex rel. Rude ▼. Ia 
S alle County, 84 N.H.2d 865, 810 
HLApp. 541. affirmed 89 N.B.2d 25. 
378 IlL 678—People ex reL McKin¬ 
ney V, Board of Sup’rs of De Witt 
County, 161 HlApp. 629. 

26. Mo.—State ex rel. Palmer v. 
Thompson, 297 S.W. 62, 817 Mo. 
903. 

28. Mo.—Shelley ▼. Missouri Com¬ 
mission for the Blind, 274 S.W. 688, 
309 Mo. 612. 

48 aj. p 482 note 50 [a]. 

27. HL—Creighton v. Pope County. 
54 N.B.2d 543, 386 III. 468. 153 A 
li-R. 802. 

Belief for maintenance 
The purpose of the act providing 
for a pension for the blind is to sup¬ 
ply relief to blind persons for their 
own maintenance.—Hart v. Grays 
Harbor County, 86 P.2d 198, 197 
Wash. 604. 

Other agencies relieved of burden 

The social security statutes were 
Intended to relieve charitably dis¬ 
posed relatives, strangers, societies, 
and other agencies of the burden of 
providing relief for the blind.—Co- 
nant v. State, 84 P.2d 378, 197 Wash. 
21 . 


28. Iowa.—^In re Hugus* Estate, 218 
N.W. 289, 203 Iowa 607. 

la. XUlnols 

(1) It has been held that the grant 
of blind relief Is a gratuity Arom the 
county and the state to the recipient. 
—Creighton v. Pope County, 54 N.BL 
2d 543, 886 Ill. 468, 153 AL.R. 802-- 
People ex reL Rude v. La Salle Coun¬ 
ty. 34 N.B.2d 865. 310 HLApp. 541, 
affirmed 39 N.B.2d 25, 378 Ill. 578. 

(2) However, it has also been held 
that payments by local authorities 
under a statute providing for aid to 
the blind are not to be considered as 
a gift or bounty.—^Proffitt v. Chris¬ 
tian County, 19 N.E.2d 845, 370 IlL 
530. 

29. HI.—Creighton v. Pope County, 
64 N.B.2d 643, 386 HL 468, 153 A 
L.R 802. 

Death of bUnd pensionav 
Under the act providing for a pen¬ 
sion for the blind, the benefits are 
Intended for the personal use of the 
pensioner and no right to accrued 
pension passed to his estate, and 
hence administrator of estate of de¬ 
ceased pensioner was not entitled to 
recover accrued pension from coun¬ 
ty. notwithstanding pensioner’s' es¬ 
tate was without funds to pay claims 
of creditors.—Hart v. Grays Harbor 
County, 86 P.2d 198, 197 Wash. 604. 

SO. HL—Creighton v. Pope County. 
54 N.E.2d 648, 886 HL 468, 168 A. 
L.R. 802. 

SI* Wash.^-Smith v. Spokane Coun¬ 
ty, 48 P.2d 918, 188 Wash. 477. 
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or by a statute providing for emergency unemploy¬ 
ment relief 32 

Discretion, Under some statutes, the duty of 
coimty authorities to provide for benefits for the 
support of a blind person who meets the statutory 
requirements is mandatory,23 and they have no dis¬ 
cretion in the matter ;24 but imder other statutes 
the entire matter of provision for the blind rests in 
the discretion of the county authorities,2 5 and they 
may refuse to take any action in this respect3 6 

Availability of funds; taxation. Political sub¬ 
divisions of the state which are under a mandatory 
duty to furnish aid to the blind are not excused 
from the performance of such duty by the exhaus¬ 
tion of the funds levied and budgeted for that pur¬ 
pose, but must, in such event, proceed in due course 
to provide the means to maintain the fund out of 
which the payments are to be made,37 as, for ex¬ 
ample, by levying additional taxes.38 

Federal assistance. Some state legislation deal¬ 
ing with aid to the blind has been adopted for the 
purpose of operating in connection with the federal 
system of such aid, and with a view to obtaining 
federal assistance in providing such aid to needy 
blind persons.33 In order to obtain assistance from 
the federal government the state program of aid to 
the blind, in determining need, must take into con¬ 
sideration the income and resources of the individ¬ 
ual.^® While the federal statutes require participa¬ 
tion by the states on a matching basis,^! they impose 
no obligations on them with respect to the manner 
or means whereby the states shall raise the moneys 
for their contribution to the cooperative scheme.^3 


§ 68. Validity and Construction of Statutes 

Statutes providing for aid to the blind have generally 
been upheld as constitutional. Such statutes, according 
to some authorities, are in derogation of the common law 
and hence are to be construed strictly; but other author¬ 
ity holds that they are remedial and should therefore be 
liberally construed. 

Statutes providing for aid to the blind have gen¬ 
erally been held constitutional,^3 and not invalid 
as vesting unlawful discretion in local officials to 
fix the amount of the pension,or as providing 
gifts to individuals other than that necessary for the 
support of the poor and infirm,^® or as levying an 
ad valorem tax for state purposes,^® or as involving 
a noncounty purpose.^^ Failure of the legislature 
to make any appropriation, or to make a sufficient 
appropriation, to carry out the purposes of a statute 
providing for aid to the blind does not render the 
statute unconstitutional, but simply postpones its op¬ 
eration until funds are provided.^® 

Construction, It has been held that statutes creat¬ 
ing a duty to relieve the blind are in derogation of 
the common law and are to be construed strictly;^® 
but it has also been held that such statutes are rem¬ 
edial and should therefore be liberally construed.^® 
In any event, they should be construed with the ob¬ 
ject in view that was sought to be aocomplished.31 

§ 69. Right to Benefits 

Payment of bHnd benefits may be made only to iiw 
dividuals who are blind to the degree prescribed by 
statute and who otherwise meet the eligibility require¬ 
ments of the statutes. 

Pa 3 rment of blind benefits may be made only to 
such persons as are expressly or by necessary im¬ 
plication designated in the statutes,32 and the eligi¬ 
bility of any given individual for such benefits de- 


32. Wash.—State ex rel. Robbins v. 
Scofield, 60 P.2d 1022, 184 Wash. 
270. 

33. Ill.—Crelgrhton v. Pope County, 
60 N.i:.2d 984, 320 IU.App. 266, 
modified on other grounds 64 N.B. 
2d 643, 386 lU. 468, 153 A.L 1 .R. 802. 

Wash.—State ex rel. Hart v. Gleeson, 
64 P.2d 1023. 189 Wash. 292. 

2ft, HI.—^People ex rel. Cheatham v. 
Board of Supervisors of Bond 
County, 20 N.E}.2d 904, 299 lUJlpp. 
675. 

35. Ky.—Hazellp v. Fiscal Court of 
Fdmonson County, 14 S.W.2d 898, 
228 Ky. 80. 

48 aj. p 433 note 63 [hi. 

36. Ky.—'Hazellp v. Fiscal Court of 
Fdmonson County, supra. 

37. Wash.—State ex rel. Hart v. 
Oleeson; 64 P.'2d 1023, 189 Wash. 
292-rSta|e ex ,rel^ Robbins, v. .Sco- 
fleio. ($9 pjija 1022,. 184 Wiudu' 270, 


38. Wash.—State ex rel. Hart v. 
Gleeson, 64 P.2d 1023, 189 Wash. 
292. 

Xievy by rate or amount 
HI.—-People ex reL Batman v. Hlinols 
Cent R. Co., 17 N.B.2d 25, 369 HI. 
432. 

39. Cal.—Newbold v. Social Welfare 
Board, 174 P.2d 482, 76 Cal.App.2d 
844—Wilkinson v. Board of Sup’rs 
of Alameda County, 134 P.2d 921, 
57 CalJI.pp.2d 345. 

40. CaL—Wilkinson v. Board of 

Sup’rs of Alameda County, supra. 

41. Or.—Multnomah County v. 

Lulhn, 178 P.2d 169, 180 Or. 528. 

48. Or.—Multnomah County v. 

Lulhn, supra. 

43. Ill.—Proffitt V. Christian Coun¬ 
ty, ,22 N.£L2d 346, 370 HI. 630. 

Ohio.—State y. Benfiam, 17 OhlQ Clr. 
,9^ IT.Sn f79, 1 Ohio App. 47V 
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44. Wash.—State ex rel. Schmidt v. 
Sullivan, 69 P.2d 828, 190 Wash. 
600. 

45. Wash.—State ex rel. Schmidt v. 
Sullivan, supra. 

46. Okl.—Excise Board of Ottawa 
County V. St Louis-San Francisco 
Ry. Co., 57 P.2d 261, 176 Okl. 641. 

47. Wash.—State ex ret Robbins v. 
Scofield, 50 P.2d 1022, 184 Wash. 
270. 

48. Ky.—^Bowman v. Frost 158 S.W. 
2d 945, 289 Ky. 826. 

49. HI.—Creigrhton v. Pope County, 
64 N.£L2d 643, 386 111. 468, 163 A. 
L.R. 802. 

50. Mo.—^DaJbUn v. Missouri Blind 
Commission, App., 262 S.W. 420. 

51. Mo.—Dahlln v. Missouri Blind 
Commission, supra. 

58. HI.—Creighton v. Pope County, 
54 NJB3.2^ 648, 386 HI. 468, 163 A. 
i life. 802. 
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pends on the facts and circumstances of the par¬ 
ticular case.53 Under some statutes, the eligibility 
of an individual for blind benefits depends on his 
needs, in view of his own circumstances,®^ and, in 
order to be entitled to blind benefits, it must appear 
that he is unable to provide himself with the neces¬ 
sities of life.®® In this connection, a person is not 
a needy blind person merely because his income is 
not sufficient to support himself,®® and consideration 
must be given not only to the present income of the 
applicant but also, under some circumstances, to his 
resources,®^ excluding casual income and inconse¬ 
quential resources.®^ An applicant for blind bene¬ 
fits who is partially self-supporting is not neces¬ 
sarily entirely deprived thereby of the right to re¬ 
lief afforded under some provisions.®® 

Under some statutes blind aid may not be given 
to any person who owns property in excess of a 
prescribed amount.®® However, a provision of this 
nature declaring the ineligibility of those having 
property beyond the prescribed limit does not neces¬ 
sarily make eligible one having property in a smaller 
amount ;®i nor does it require that the ownership 
of property up to that limit be disregarded in pass¬ 
ing on the other necessary qualifications of an ap¬ 
plicant,®2 including the basic requirement of his 
need for such aid.®® Where the statute renders 
ineligible one who owns real property having an 
assessed valuation in excess of a prescribed sum, a 
blind person is not disqualified merely because he 
owns personal property in excess of the prescribed 
sum.®^ 

Under the statutory scheme in some jurisdictions, 
the requirements of eligibility for allowances to the 


blind for the purpose of economic rehabilitation are 
different from those for allowances for subsistence 
aid,®® and the aid for subsistence is provided in 
strict conformity with the federal requirements for 
federal assistance,®® but rehabilitation benefits arc 
provided for a different type of aid without federal 
assistance.®^ Where stricter residence require¬ 
ments are laid down for rehabilitation aid to blind 
persons than for subsistence aid, the mere fact that 
a person meets the residence requirements for aid 
to blind persons for subsistence does not necessarily 
entitle him to aid for rehabilitation.®® 

Degree of blindness. The person seeking blind 
benefits must be blind to the degree prescribed,®® 
and in this connection his condition at the time of 
the hearing is controlling.'^® 

Citizenship, In the absence of a provision limit¬ 
ing the benefits to citizens, an alien resident of the 
state is entitled to a blind pension if he otherwise 
meets the eligibility requirements.^^ 

Receipt of, or eligibility for, old age assistance. 
One who is receiving an old age pension, under an 
old age pension act providing that recipients of such 
assistance shall not receive any other relief from 
the state or any political subdivision thereof, is not 
entitled to additional relief as an indigent blind per¬ 
son.*^® However, the fact that an applicant for 
blind benefits is eligible for an old age pension does 
not prevent him from receiving blind relief as long 
as he is not actually receiving the old age pen¬ 
sion.*^® 

Inmates of public institutions. Under some stat¬ 
utes, the fact that an individual is being maintained 


53. Cal.—Newbold v. Social Welfare 
Board, 174 P.2d 482, 76 Cal.App.2d 
844. 

54. Cal.—Newbold v. Social Welfare 
Board, supra. 

55. Cal.—Newbold v. Social Welfare 
Board, supra. 

56. CaJ.—^Newbold v. Social Welfare 
Board, supra. 

67. Cal.—Newbold v. Social Welfare 
Board, supra. 

Sa Cal.—^Newbold v. Socl€U Welfare 
Board, supra. 

59. Wash.—Smith v. Spokane Coun¬ 
ty, 48 P.2d 918, 183 Wash. 477. 

60. Cal.—^Newbold v. Social Welfare 
Board, 174 P.2d 482, 76 CalALpp.2d 
844. 

61. CaL—Newbold v. Social Welfare 
Board, supra. 

63. CaL—Newbold v. Social Welfare 
Board, supra. - 

6 a CaL—Newbold v. Social Welfare 
Board, supra. 


64. Pa.—Commonwealth v. Hicks, 74 
A.2d 178, 365 Pa. 153. 

TansrilAe assets 

“Real property^' as used in the 
statute is limited to real estate and 
does not include all tangible assets.^ 
Commonwealth v. Hicks, supra. 

65. CaL—Wilkinson v. Board of 

Supers of Alameda County, 134 P.2d 
921, 57 Cal.App.2d 345. 

66. Cal.—Wilkinson v. Board of 

Sup*rs of Alameda County, supra. 

67. Cal.—Wilkinson v. Board of 

Sup'rs of Alameda County, supra. 

68. Cal.—Wilkinson v. Board of 

Supers of Alameda County, supra. 

69. IlL—Creighton v. Pope County, 
50 N.B.2d 984, 820 lll.App. 256, 
modified on other grounds 54 N.B. 
2d 543, 886 IlL 468, 158 A.L..R. 802 
—^People v. County of Shelby, 257 
HLApp. 349. 

48 C.J. p 433 note 59 [d] (1). 
Purpose of ameiidxiieut 
An amendment to the act granting 
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relief to the blind, which altered pro¬ 
vision that an applicant should be 
considered as blind if his sight was 
so defective as to render him unable 
to perform ordinary duties or tasks 
for which eyesight is essential, was 
not passed to cure a supposed dele¬ 
gation of legislative power to ex¬ 
aminer of the blind, who was empow¬ 
ered to determine whether an appli¬ 
cant was blind, since blindness is a 
term known to average person and 
needs no further definition by legis¬ 
lature.—^Proffitt V. Christian County, 
19 N.B.2d 345, 370 Ill. 530. 

70. Mo.—^Dahlin v. Missouri Blind 
Commission, App., 262 S.W. 420. 

71. Wash.—State ex reL Schmidt v. 
Sullivan, 69 P.2d 828, 190 Wash. 
600. 

73. Wash.—Smith v. Spokane Coun* 
ty, 60 P.2d 77. 187 Wash. 197. 

73. Wash.—Smith v. Spokane Coun¬ 
ty. 48 P.2d 918. 183 Wash. 477. 
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in a publicly supported institution automatically de¬ 
prives him of the right to receive a blind pen- 
sionJ^ Under other statutes an inmate of an insti¬ 
tution is disqualified from receiving a blind pension 
only if he is an inmate of a particular kind of public 
institution,76 such as a reform or correctional in- 
stitution.76 

§ 70. Amount 

Assistance to the blind Is to be awarded, under some 
statutes, on the basis of actual need taking Into consid¬ 
eration all the facts and circumstances, including the 
Income and resources of the applicant; but the amount 
awarded should not in any event exceed the maximum 
fixed by statute. 

The amount awarded by way of blind benefits 
cannot exceed the maximum fixed by statute.77 
Under some statutes providing for aid to the blind, 
assistance is to be granted on the basis of actual 
need,78 taking into account the income and resourc¬ 
es available to the applicant, his necessary expendi¬ 
tures, and the particular facts and circumstances 
concerning his individual case;76 and before the 
authorities can properly place an over-all ceiling on 
the amount of assistance at a figure below his actual 
need, there must be at least a finding that institu¬ 
tional care will meet his actual need, and a showing 
that such care or service has been tendered to, and 
refused by, him because of his preference to remain 
in his own home and accept the ceiling amount^® 
In order for the action of the authorities in fixing 
the amount of assistance to a needy blind person to 
be arbitrary and capricious, there must be willful 


and unreasoning action,or action without con¬ 
sideration and in disregard of the facts and cir¬ 
cumstances of the case and, where there is room 
for difference of opinion, their action is not arbi¬ 
trary or capricious when exercised honestly and on 
due consideration, however much it may be believed 
that they have reached an erroneous conclusion.^3 

Period covered by payments. An individual en¬ 
rolled as a blind pensioner has been held entitled to 
a pension from the date of the filing of his applica¬ 
tion;®^ and one who is reinstated on the blind pen¬ 
sion roll as of the date his name was erroneously 
stricken therefrom is entitled to a blind pension for 
the intervening period.®® 

§ 71. Persons or Bodies Administering Stat¬ 
utes 

The terms of the statutes determine the powers and 
duties of the persons or bodies who administer relief 
under statutes providing for aid to the blind. 

The powers and duties of the persons or bodies 
who administer relief under statutes providing for 
aid to the blind depend on the terms of the statutory 
provisions.®® In general, such ofi&cials may and 
should exercise a reasonable discretion ;®7 but in 
making investigations and decisions they are bound 
by the statutory provisions,®® and they may not act 
arbitrarily and capriciously.®® A commission for 
the blind is not a court and cannot perform any 
judicial functions;®® it is merely a ministerial 
body,®i and its action in rejecting an application 
is not a judgment, but a ministerial order.®® 


74. Mo.—State ex rel. Palmer v. 
Thompson, 297 S-W. 62, 317 Mo. 
903. 

75- PfiL—Behr to Use of City of Phil¬ 
adelphia V. Russell, 38 Pa.Dlst. & 
Co. 177, 48 Dauph.Co. 363, 

76- Pa.—Behr to Use of City of PhU- 
CLdelphia V. Russell, supra. 

Some for IndiffeiLt 

A blind person who is an inmate 
of a home for the indigent, which is 
owned and operated by a municipal¬ 
ity and which is not a prison, jail, 
insane asylum, reform, or correction¬ 
al institution, has been held entitled 
to a blind pension.—^Behr, to Use of 
City of Philadelphia v. Russell, su¬ 
pra. 

77. Colo.—Colorado Public Welfare 
Board v. Tiles, 94 P.2d 713, 105 
Colo. 62. 

78- Wash.—Straub v. Department of 
Public Welfare^ 198 P.2d 817, 31 
Wash.2d 707. 

79. Wash.—Straub v. Department of 
Public Welfare, supra. 

80. Wash.—Straub v. Department of 
Public Welfare^ supra. 


81. Wash.—Straub v. Department of 
Public Welfare, supra. 

Action held arbitrary 
Where blind and crippled applicant 
for aid needed housekeeping care in 
own home and would suffer decline 
in health if removed to institution, 
action of department of public wel¬ 
fare in placing ceiling on assistance 
and permitting sum of only thirty- 
eight dollars and eighty cents month¬ 
ly for housekeeper was arbitrary and 
capricious and would be remanded 
for correction in absence of evidence 
that nursing home care was as good 
as home care, accessible, and offered 
to applicant.—Straub v. Department 
of Public Welfare, supra. 

82. Wash.—Straub v. Department of 
Public Welfare, supra. 

83. Wash.—Straub v. Department of 
Public Welfare, supra. 

84. Mo.—State ex rel. Smearing v. 
Thompson, 45 6.W.2d 1078, 829 Mo. 
665. 

86 - Mo.—State ex rel. Smearing v. 

Thompson, supra. 

88 . Power to consider merits 
Pact that, when application Is 
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made to probate judge instead of to 
blind commission under Blind Pen¬ 
sion Act, commission sends instruc¬ 
tions as to how examination shall be 
made, and perhaps also sends oculist, 
does not take from it power to con¬ 
sider merits of application after pro¬ 
bate judge has acted.—^Ragan v. 
Commission for the Blind, 271 S.W. 
1014, 219 Mo.App. 330. 

87- Cal.—WTewbold v. Social Welfare 
Board, 174 P.2d 482, 76 CalApp.2d 
844. 

Wash.—Smith v. Spokcine County, 43 
P.2d 918, 183 Wash. 477. 

88 . Cal.—ITewbold v. Social Welfare 
Board, 174 P.2d 482, 76 Cal.App.2d 
844. 

89. Wash.—Smith v. Spokane Coun¬ 
ty, 48 P.2d 918, 183 Wash. 477. 

96. Mo.—Shelley v. Missouri Com¬ 
mission for the Blind, 274 S.W. 638, 
309 Mo. 612. 

91. Mo.—Shelley v. Missouri Com¬ 
mission for the Blind, supra. 

98. Mo.—Shelley v. Missouri Com- 
I mission for the Blind, supra. 

I 48 ax p 633 note 67 Ca3 (1). 
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While power may be coiiferred on a board or de¬ 
partment to adopt rules and regulations for the ad¬ 
ministration of statutes providing for aid to the 
blind,^3 such rules and regulations may not conflict 
with the statutory provisions.^^ A rule or regula¬ 
tion has been held reasonable which requires an ap¬ 
plicant for blind assistance to file a bond, without 
surety, conditioned on the absence of fraud or 
misrepresentations and requiring the applicant to 
give notice of any changes of fact which would 
render him ineli^ble.®® 

§ 72, Proceedings 

a. In general 

b. Judicial proceedings 
■ c. Evidence 

a.. In Gexberal 

While the procedure prescribed by the statutes for ob¬ 
taining blind benefits should be followed, applicants for 
aid to the blind should not be denied relief because of er¬ 
rors made by those administering the statutes. 

While the procedure prescribed by the statutes for 
obtaining blind benefits should be followed,®® ap¬ 
plicants for aid to the blind should not be denied aid 
because of errors made by those charged with ad¬ 
ministering the statutes.®^ The oflicials administer¬ 
ing the statutes should hold a fair hearing on the 
application of a blind person for aid, consider all the 
facts and circumstances, and make an award ac¬ 
cordingly.®® 


Certification. Under some statutes the medical 
examiner must indorse on the application a certifi¬ 
cate showing that the applicant is blind;®® but sub¬ 
stantial compliance with this statutory provision 
is sufiicient where the proof is clear and convincing 
that the examiner did in some definite manner certi¬ 
fy to the authorities that the applicant is blind.^ 

Striking name of pensioner from the rolls. A 
statutory provision authorizing the state commis¬ 
sion for the blind to strike a person’s name from the 
pension roll where it ascertains that he is no longer 
qualified to receive a pension has been held to ap¬ 
ply, and to permit the striking of a name, where the 
enrollment of a blind pensioner was effected pur¬ 
suant to a court judgment, as well as where it was 
on a certificate of the state blind commission.® 

b. Judicial Proceedings 

An applicant for blind benefits, on meeting the statu¬ 
tory requirements, may enforce his rights In a court of 
competent Jurisdiction. 

An applicant for benefits under a statute granting 
relief to the blind, on compl 3 dng with the provisions 
of the statute, may enforce his rights thereunder 
in a court of competent jurisdiction.® A judicial 
review may be had in a proper case of the action 
of officials administering a statute providing for a 
pension for the blind,^ but an application for such a 
review is not, strictly speaking, an ‘'appeal.”® After 
an applicant for blind benefits has obtained a deci- 


93. Cal.—Newbold v. Social Welfare 
Board, 174 P.2d 482, 76 CaLApp.2d 
844. 

Pa.—Krause v. Russell, 88 Pa.Dlst. & 
Co. 143, 48 Dauph.Co. 848. 

94. Cal.—^N'ewbold r. Social Welfare 
Board, 174 P.2d 482, 76 CaLApp.2d 
844. 

RegulatloiL held valid 
A regulation permitting blind pe^ 
sons to retain personalty valued at 
six hundred dollars and still receive 
aid was not capricious, and was not 
In conflict with statute providing 
that blind aid shall not be received 
by person owning- personalty In ex¬ 
cess of 33,000.—Newbold v. Social 
Welfare Board, supra. 

95. Pa.—^Krause v. Russell, 38 Pa. 
Dist. & Co. 143, 48 DaupbuCo. 348. 

ISFo hardship imposed 
The reciuirement that applicant 
give bond, without surety, on appli¬ 
cation for assistance, does not work 
a hardship, and imposes no expense; 
the applicant incurs no debt unless 
by his own fraud he has obtained Il¬ 
legal assistance.—^Krause v. Russell, 
supra. 

95 . UL—Creighton v. Pope County, 


60 N.£].2d 984, 320 RLApp. 256, 
modified on other grounds 54 N.E. 
2d 548, 386 DL 468, 163 A-UR. 802. 
Boll of blind persons 

It must affirmatively appear that 
the applicant has been placed on roll 
of blind persons.—Creighton v. Pope 
County, supra. 

97. IlL—^Llngle v. Board of Sup'rs of 
Maoon County, 61 NJS.2d 676, 826 
111.APP. 75. 

98. Colo.—Colorado Public Welfare 
Board v. Viles, 94 P.2d 713, 105 
Colo. 62. 

99. ni.—Creighton v. Pope County, 
60 N,B.2d 984, 320 Ill.App. 256, 
modified on other grounds 54 N.E. 
2d 543, 386 111. 468, 158 A.L.R. 802 
—'People V. County of Shelby, 267 
IIIAlPP. 349. 

1. Ill.—^Llngle V. Board of Supers 
of l!4Acon County, 61 N.EL2d 576, 
326 I11.APP; 76. 

Beading- of names 
Pact that county clerk read to 
board of supervisors the names and 
residences of persons entitled to 
blind pensions, instead of presenting 
a formal certificate, was not fatal to 
applicant's right to pension.—Ungle 
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V. Board of Sup’rs of Macon County, 
supra. 

2 . Mo.—State ex rel. Fitzgerald v. 
Missouri Commission for the Blind, 
48 S.W.2d 872, 329 Mo. 1216. 

Bifect of Judgment 

Circuit court's judgment of quali¬ 
fication for blind pension has no 
greater effect than certificate of com¬ 
mission for blind.—State ex rel. 
Fitzgerald v. Missouri Commission 
for the Blind, supra. 

3. Ill.—Proffitt V. Christian County, 
19 N.E.2d 346, 370 Ill. 630—Hish v. 
Shelby County, 47 N.B.2d 107, 317 
IlLApp. 640. 

4. Mo.—Shelley v. Missouri Com¬ 
mission for the Blind, 274 S.W. 688, 
309 Mo. 612. 

57 C.J. p 633 note 57 [a]. 

5 . Mo.—Shelley v. Missouri Com¬ 
mission for the Blind, supra. 

48 C.J. p 633 note 57 [a] (1). 

Bef nsal to grant certifloate 

Under Blind Pension Act, no appeal 
to circuit court lies from decision of 
probate Judge refusing to grant cer¬ 
tificate that applicant comes within 
pirovisions of act.—^Ragan v. Commis¬ 
sion for the Blind, 271 S.W. 1014, 219 
Mo.App. 330. 
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Sion in his favor in an inferior court, directing* a 
commission to pay benefits to him, the commission 
can appeal from such adverse decision to a higher 
court.® Judicial proceedings for the enforcement 
of rights under a statute providing for pensions for 
the blind, or for a review of the actions of officials 
administering such a statute, are governed by gen¬ 
eral rules with respect to defenses,7 parties,® and 
pleadings.® A judgment awarding an applicant a 
pension as an indigent blind person may provide that 
the payments ordered by the judgment be subject to 
the future exercise by the county commissioners 
or any other statutory body of their discretion as to 
the continuance of the pension or as to any change 
in the amount thereof.^® 


c. Evidence 

Where permitted by statute, sn applicant for blind 
benefits may establish his rights by affidavit, without 
producing the supporting witnesses. The weight and 
sufficiency of evidence in matters involving such benefits 
are governed by general rules. 

Under a statute requiring only that two reputable 
residents shall give their evidence in writing and 
subscribe it, an applicant is not necessarily required 
to produce the supporting witnesses in person 
affidavits are sufficient, at least until the evidence 
is challenged by the authorities, either as the result 
of an independent investigation or on demand that 
the witnesses be produced for further examina- 
tion.12 The weight and sufficiency of evidence as 
to matters involving the right to benefits for tiie 
blind are governed by general rules.^® 


VTL MEDICAL CARE; DISABILITY BENEPITS 


§ 73. In General 

Medical and hospital care may be furnished to the 
Indigent at public expense under statutes providing 
-therefor. 

Under some statutes a program of medical care 
is provided for the indigent and medically in¬ 
digent,and such a program is intended, primarily 
at least, for the benefit of those who receive such 
care, not those who give it^® Some plans of this 
■nature include care or treatment by any person who 
is authorized to practice any of the healing arts 
specified, as long as such practitioner does not ex¬ 
ceed the scope of his license or certificate;!® but 
other plans have been held not to embrace all 


practitioners of the healing arts,!^ and, for example, 
have been held not to include chiropractors.!® 

Hospitals, The validity of a statute providing for 
grants in aid to nonprofit hospitals serving ill and 
indigent persons, subject to the approval and su¬ 
pervision of a state commission, has been upheld 
as bearing a reasonable relation to a governmental 
purpose.!® An initiative measure providing that the 
department of health should be responsible for pro¬ 
viding medical services to recipients of public as¬ 
sistance, and stating the intent of the^ measure to be 
that the department should make full use of existing 
public and free facilities, does not give a county 
the right to insist that only the county hospital, 


-6. Mo.—Gwaltney v. Missouri Com¬ 
mission for the Blind, 14 S.W.2d 
988, 322 Mo. 44. 

48 C.J. p 638 note 57 [a] (2). 

• 7. I1L-—Hish V. Shelby County, 47 N. 

E.2d 107, 817 IU.App. 640. 

. 8. Xndlvldual oommlssloaers 

A correct petition to the court 
from a ruling* of the commission for 
the blind should name the individual 
commissioners.—Shelley v. Missouri 
•Commission for the Blind, 274 S.W. 
688 , 309 Mo. 612. 

*9. Allegations held snlUdent 
Wash.—Smith v. Spokane County, 48 
P.2d 918, 183 Wash. 477. 

10 . Wash.—State ex rel. Schmidt v. 
SulUvan, 69 P.2d 828, 190 Wash. 
600. 

11 . Wash.—Smith v. Spokane Coun¬ 
ty, 48 P.2d 918, 188 Wash. 477. 

12 . Wash.—Smith v. Spokane Coun¬ 
ty, supra. 

~ 13. Bvidenoe held sni&clent 

(1) To establish that applicant for 
blind pension had vision greater than 
i light perception.—^English v. Mis¬ 


souri Commission for the BUnd, 16 
S.W.2d 790, 322 Mo. 677, followed in 
Martin v. Missouri Commission for 
the Blind, 15 S.W.2d 792 and Keith 
V. Missouri Commission for the 
Blind, 16 S.W.2d 793--Gwaltney v. 
Missouri Commission for the Blind, 
14 S.W.2d 988, 322 Mo. 44—48 C.J. p 
433 note 69 [d] (2). 

(2) To sustain finding that appli¬ 
cant possessed no greater vision than 
light perception and was entitled to 
pension as blind person.—^Fbster v. 
Missouri Commission for Blind, 37 
S.W.2d 450, 827 Mo. 416. 

(3) To sustain decree for appli¬ 
cants on ground that they were not 
charges in charitable institutions.— 
Proffitt V, Christian County, 19 N.K 
2d 346, 370 Ill. 680. 

Bvidenoe held iTurnffident 
To sustain Judgment for county.— 
Hish V. Shelby County, 47 N.E.2d 107, 
317 IlLApp. 640. 

14. Md.—Crider v. Cullen, 63 A.2d 
618, 191 Md. 728. 

15. Md.—Crider v. Cullen, supra. 
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16. Wash.—^Martin v. Department of 
Social Security, 121 P.2d 894, 12 
Wash.2d 829. 

Banipr actor 

Authorization for treatment of the 
recipient of an old age assistance 
grant by licensed sanipractor should 
not be denied on the ground that 
sanipractor was not a regularly li¬ 
censed medical practitioner.—Martin 
V. Department of Social Security, su¬ 
pra. 

Optometrist 

The recipient of an old age assist¬ 
ance grant, eligible for optical care, 
was entitled to authorization for such 
care to be rendered by a licensed op- 
tometrlst.—-O’Neil v. Department of 
Social Security, 121 P.2d 396, 12 
Wash.2d 334. 

17. Md.—Crider v. Cullen, 68 A.2d 
618, 191. Md. 723. 

18. Md.—Crider V. Cullen, supra. 

19. Misa—Cfaig v. North Misa 
Community Hospital, 39 So.2d 623, 
206 Miss. 11. 
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rather than private hospitals, should be used for 
patients receiving public assistance.^® 

Private contracts for medical care to employees. 
The medical services called for under a contract 
between a group of physicians and an employer, for 
the treatment of the latter’s employees^ depend on 
the terms of the contract^i An employer is not 
liable for failure of a medical service corporation 
to furnish medical care to an employee, where the 
only agreement between the employer and the em¬ 
ployee in this connection is to withhold part of the 
employee’s wages and transmit such funds to the 
medical service corporation, which duty the em¬ 
ployer has fully discharged .22 

§ 74. Disability Benefits 

Where so provided by statute, temporary disability 
benefits may be awarded to workers who suffer a loss of 
earnings due to nonoccupatlonal sickness or accident. 

Temporary disability benefits laws have been en¬ 
acted in some jurisdictions to afford protection to 
workers against loss of earnings due to nonoccupa- 
tional sickness or accident^® Disability is com¬ 
pensable under some statutes of this nature where a 
covered individual suffers accident or sickness not 
arising out of and in the course of his employment, 
or if so arising, not compensable under the work¬ 
men’s compensation law, and resulting in his total 


inability to perform the duties of his employment 
but an individual is not entitled to disability bene¬ 
fits where his loss of earnings is due to lack of work 
rather than to disability,^5 and there 'has been held 
to be no legislative intent to grant both unemploy¬ 
ment and disability benefits for the same period of 
time.2® 

Some statutes permit the establishment of private 
plans for the payment of disability benefits, in lieu 
of the state plan,27 provided the digibility require¬ 
ments for benefits under the private plan are no 
more restrictive than those of the state plan.28 Un¬ 
der some provisions an employee is not eligible for 
temporary disability benefits unless he is under the 
care of a legally licensed physidan,^® and, in this 
connection, consultations with a physician for diag¬ 
nostic purposes or for a periodic check up do not 
constitute "care” within the intendment of the stat¬ 
ute.®® 

Inability to perform former duties. Under a stat¬ 
ute defining compensable disability of an employee 
as total inability to perform the duties of his em¬ 
ployment, an employee is entitled to benefits if a 
nonoccupational sickness or acddent suffered by 
him results in his total inability to perform the du¬ 
ties of the employment in which he was engaged 
at the time it was interrupted.®^ 


vm mrain>LOYiiflmirT compensation 


A. IN GENEEAL 


§ 75. Security and Relief Acts 

By enacting the federal Social Security Act congress 
provided a means of aiding those states deslro-us of tak¬ 
ing advantage thereof in the administration of their un¬ 


employment compensation laws and of permitting the 
several states to work together for a common end, with 
the result that many states have taken advantage of this 
act and have passed legislation providing for the payment 
of benefits to unemployed persons. 


20w Wash.—Whatcom County v. 

Lansrlie, 246 P.2d 886. 

21. Wash.—Carmichael v. Kirkpat¬ 
rick, 66 P.2d 686, 185 Wash. 609. 

ZUnesses or lainxleB oovered 
Contract binding: physicians to fur^ 
nlsh certain company’s employees all 
necessary treatment ’’for all sick¬ 
nesses or illnesses, regiardless of 
whether the same occurred during: 
working: hours,** In consideration of 
stated weekly payments by such on- 
ployees, was held to cover only ill¬ 
nesses and injuries not covered by 
medical aid contract between such 
physicians and employer.—Car¬ 
michael V. Kirkpatrick, supra. 

22 . Wash.—Jacobsen v. King: County 
Medical Service Corp., 160 P.2d 
1019, 23 Wash.2d 824. 

23. N. J.—Bogrda V. Chevrolet-Bloom- 
fleld Division, General Motors 
Corp., 73 A.2d 785, 8 N.J.Super. 172. 


States having: disability plans 
In a case decided in 1950 it was 
said that temporary disability bene¬ 
fits plans were in .effect at that time 
in California, New Jersey, New York, 
and Rhode Island.—Bogda v. Chevro- 
let-Bloomfield Division, General Mo¬ 
tors Corp., supra^ 

24. N. J.—Bogda v. Chevrolet-Bloom- 
field Division, General Motors 
Corp., supra. 

25. N. J.—^Bogda V. Chevrolet-Bloom- 
fleld Division, G^eneral Motors 
Corp., supra. 

Absence of disability at time of lay¬ 
off 

Where at time employee was tem¬ 
porarily separated from his employ¬ 
ment for a hernia operation, he was 
working as a unitizer, and he was 
engaged in that occupation at time of 
subsequent layoff, he was not enti¬ 
tled to any temporary disability ben- 

no 


efits.—^Bogda v. Chevrolet-Bloomfield 

Division, General Motors Corp., su¬ 
pra. 

26. N.J.—^Bogda v. Chevrolet-Bloom¬ 
field Division, Qaneral Motors 
Corp., supra. 

27. N.J.—^Bogda v. Chevrolet-Bloom¬ 
field Division, General Motors 

Corp., supra. 

28. N.J.—Bogda V. Chevrolet-Bloom¬ 
field Division, Greneral Motors 

Corp., supra. 

29. N.J.—Bogda V. Chevrolet-Bloom¬ 
field Division, General Motors 

Colrp., supra. 

30. N.J.—Bogda v. Chevrolet-Bloom¬ 
field Division, General Motors 

Corp., supra. 

31. N.J.—^Bogda V. Chevrolet-Bloom¬ 
field Division, General Motors 

Corp., supra. 
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By enacting the federal Social Security Act con¬ 
gress provided a means of aiding those states de¬ 
sirous of taking advantage thereof in the admin¬ 
istration of their unemployment compensation laws 
and of permitting the several states to work to¬ 
gether for a common end,32 with the result that 
many states have taken advantage of this act and 
have passed legislation providing for the payment 
of benefits to tmemployed persons,23 in some in¬ 
stances patterning their statutes after a similar 
English statute enacted by parliament some time 
prior thereto.24 Before the passage of the federal 
act unemployment compensation insurance was, for 
the most part, a project and no more,35 the failure 
of many states to enact such laws being caused by 
the fear that in laying such a toll on their industries 
they would place themselves in a position of eco¬ 
nomic disadvantage as compared with neighbors or 
competitors,33 raUier than by lack of a sympathetic 
interest on their part in the problem of unemploy- 
ment37 Thus the freedom of the several states 


to contribute their fair share to the solution of a 
national problem was paralyzed by fear38 and re¬ 
sulted in the placing of a disproportionate burden 
on the resources of the government of the nation.33 
Nevertheless, even before the passage of the fed¬ 
eral act, bills for such insurance were introduced 
in some of the state legislatures,^® and, although in 
some of the states these bills did not reach the stage 
of law,4i in other states unemployment compensa¬ 
tion or insurance laws were adopted,^3 some in¬ 
stances while the bill outlining the federal act was 
still pending in congress,^3 and sometimes on the 
very eve of the adoption of the federal act^^ 

§ 76. Nature of Statutes 

Unemployment compensation statutes are remedial In 
nature; except In a limited sense such a statute is not 
in the nature of insurance. 

Unemployment compensation statutes or laws are 
remedial in nature^S and are administrative in char- 


32. U.S.—Chas. C. Steward Mach. 
Co. V. Davis, Ala., 57 S.Ct. 883, SOI 
U.S. 548, 81 L.Ed. 1279, 109 A.L.R. 
1293. 

Cal.—Gillum v. Johnson, 62 P.2d 1037, 
7 CaJ.2d 744, 108 A.L.R. 695, re¬ 
hearing denied 63 P.2d 810, 7 Cal.2d 
744, 108 A.LI.R. 595. 

33. U.S.—Chas. C. Steward Mach. 
Co. V. Davis, Ala., 67 S.Ct 883, 301 
U.S. 548, 81 L.Dd. 1279, 109 A.L.R. 
1293. 

Ind.—Camegie-Ill. Steel Corp. v. Re¬ 
view Board of Ind. Employment 
Sea Division, 72 N.B.2d 662, 117 
Ind.App. 379. 

Ohio.—^Farloo v. Champion Spark 
Plug Co., 61 N.B.2d 313, 145 Ohio 
St 263. 

Depression years 

Most of these state statutes were 
enacted during depression years.— 
Claim of Mallia, 86 N.R2d 577, 299 
N.Y. 232, 9 A.D.R.2d 636. 

34b Ind.—Camegie-Ill. Steel Corp. v. 
Review Board of Ind. Employment 
Sea Division, 72 N.B.2d 662, 117 
Ind.App. 379. 

35. U.S.—Chas. 0. Steward Mach. 

Co. V. Davis, Ala., 57 S.Ct 883, 301 
U.S. 648, 81 DEd. 1279, 109 A.L.R. 
1293. 

36. U.S.—Chas. C. Steward Mach. 

Co. V. Davis, supra. 

37. U.S.—Chas. C. Steward Mach. 

Co. V. Davis, supra. 

88. U.S.—Chas. C. Steward Mach. 

Co. V. Davis, supra. 

89. U.S.—Chas. a Steward Mach. 

Co. V. Davis, supra. 

40l U.S.—Chas. C Steward 

Co. V. Davis, supra. 


41. U.S.—Chas. C. Steward Mach. i 
Co. V. Davis, supra. 

42. U.S.—Chas. C. Steward Mach. 
Co. V. Davis, supra. 

Cal.—Gillum v. Johnson, 62 P.2d 1037, 

7 Cal.2d 744, 108 A.D.B. 596, rehear¬ 
ing denied 63 P.2d 810, 7 Cal.2d 744, 
108 A.L.R. 596. 

43. Cat—Gillum v. Johnson, supra. 

44. U.S.—Chas. C. Steward Mach. 
Co. V. Davis, Ala., 67 S.Ct 883, 301 

U. S. 548, 81 L.Bd. 1279, 109 A,L.R. | 

1293. { 

46. U.S.—^Ewing v. McLean, C.A.Ida- 
ho, 189 F.2d 887. 

Ala.—^Tennessee Coal, Iron, & R. Co. 

V, Martin, 36 So.2d 647, 251 Ala. 153 
—^Department of Indus. Relations 
V. Tomlinson, 36 So.2d 496, 251 Ala. 
144—Alabama Power Co. v. Direc¬ 
tor of Indus. Relations, App., 54 
So.2d 786, certiorari denied 54 So.2d 
789, 256 Ala. 382—^Department of 
Indus. Relations v. Stone, App., 53 
So.2d 869—^Tennessee Coal, Iron & 
R. Co. V. Martin, 36 So.2d 535, 33 
Ala.App. 502, affirmed 36 So.2d 647, 
251 Ala. 153—Department of Indus¬ 
trial Relations v. Drummond, 1 So. 
2d 395, 30 AIa.App. 78, certiorari 
denied 1 So.2d 402, 241 Ala. 142. 

Alaska.—Aragon v. Unemployment 
Compensation Commission of Ter¬ 
ritory of Alaska, 10 Alaska 236, re¬ 
versed on other grounds, C.C.A., 
149 F.2d 447, affirmed in part and 
reversed in part on other grounds 
67 S.Ct 245, 329 U.S. 143, 91 L.Ed. 
136. 

Ariz.—Southwest Lumber Mills v. 
Employment Sea Commission, 182 
P.2d 83, 66 Ariz. 1. 

Cal.—Empire Star Mines Co. v. Cal¬ 
ifornia Employment Commission, 
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168 P.2d 686, 28 Cal.2d 33—Califor- 
nia Employment Commission v. 
Butte County Rice Growers Ass’n, 
154 P.2d 892, 25 Cal.2d 624—Cali¬ 
fornia Employment Commission v. 
Los Angeles Down Town Shopping 
News Corp., 150 P.2d 186, 24 Cal.2d 
421—Garcia v. California Employ¬ 
ment Stabilization Commission, 161 
P.2d 972, 71 Cal.App.2d 107—Wilt- 
see V. California Employment Com¬ 
mission, 158 P.2d 612, 69 Cal.App.2d 
120—California Employment Stab¬ 
ilization Commission v. Lewis, 157 
P.2d 38, 68 Cal.App.2d 552. 

Conn.—^Reger v. Administrator, Un¬ 
employment Compensation Act, 46 
A.2d 844, 132 Conn. 647—Waterbury 
Sav. Bank v. Danaher, 20 A.2d 455, 
128 Conn. 78—American Sumatra 
Tobacco Corp. v. Tone, 15 A.2d 80, 
127 Conn. 132. 

D.C.—Grace v. Magruder, App.D.C., 
148 P.2d 679, 80 U.S.App.D.C. 63, 
certiorari denied 66 S.Ct. 24, 326 

U. S. 720, 90 L.Ed. 426. 

m. —Todd V. Annunzio, 102 N.B.2d 
297, 410 Ill. 843—Crouch v. Murphy, 
60 N.E.2d 879, 390 HI. 112—Lindley 

V. Murphy, 56 N.E2d 832, 387 IlL 
506—Grant Contracting Co. v. 
Murphy. 66 N.B.2d 313, 387 HI. 137. 

Iowa.—^Moorman Mfg. Co. v. Iowa 
Unemployment Compensation Com¬ 
mission, 296 N.W. 791, 230 Iowa 
123. 

Md.—Saunders v. Maryland Unem¬ 
ployment Compensation Board, 58 
A.2d 579, 188 Md. 677—Celanese 
Corp. of America v. Davis, 47 A.2d 
879, 186 Md. 468—Maryland Un¬ 
employment Comp. Board v. Al¬ 
brecht, 86 A.2d 666, 188 Md. 87. 

Minn.—Rochester Dairy Co. t. 
Christgau, 14 N.W.2d 780, 217 Minn. 
460. 


Mach. 
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acter.^® While in the sense that such a statute pur¬ 
poses to afford benefits to unemployed workmen 
coming within its coverage it has been held to be in 
the nature of insurance,it has also been held that 
unemployment compensation does not, except in a 
limited sense, constitute insurance's It (has further 
been held that such a statute is not a general meas¬ 
ure for the relief of the poor^s and that the stat¬ 
ute is not a statute providing for the creation of a 

gratuity.^0 

§ 77. Purpose of Statutes 
a. In general 


81 C.J.S. 

b. Promotion of security and stability of 
employment 

a. In General 

Unemployment compensatfon statutes are enacted for 
beneficent and humane purposes, In order to promote 
the common good or the public or general welfare, and not 
merely the Individual welfare of a beneficiary thereunder. 

Unemployment compensation statutes are enacted 
for beneficentSi and humane^s purposes, in order to 
promote the common good or the public or general 
welfare,®^ and not merely the individual welfare 
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N.J.—Bergen Point Iron Works ▼. 
Board of Review of Unemployment 
Compensation Commission, 61 A.2d 
267, 137 N.J.Law 685--Miller Auto 
Gear & Parts Co. v. Unemployment 
Compensation Commission, 38 A.2d 
292, 132 N.J.L.aw 34—Henry A. 
Dreer, Inc. v. Unemployment Com¬ 
pensation Commission, 21 A.2d 690, 
127 N.J.Law 149—Ford Motor Co. 
V. New Jersey Dept of Labor & 
Industry, Division of Employment 
Sec., Board of Review, 71 A.2d 727, 
7 N.J.Super. 80, affirmed 76 A.2d 
256, 5 N.J. 494—^Radice v. New 
Jersey Dept of Labor & Industry, 
Division of Unemployment Com¬ 
pensation, Board of Review, 67 A. 
2d 818, 4 N.J.Super, 864. 

N.T.—Machclnskl v. Ford Motor Co., 
102 N.T.S,2d 208, 277 App.Dlv. 634. 

Ohio.—State ex rel. Merion v. Un¬ 
employment Compensation Board 
of Review, 53 N.K2d 818, 142 Ohio 
St 628. 

Or.—Journal Pub. Co. v. State Un- 
emplosrment Compensation Com¬ 
mission, 155 P.2d 570, 175 Or. 627— 
Puget Sound Bridge & Dredging 
Co. V. State Unemployment Com¬ 
pensation Commission, 126 P.2d 87, 
168 Or. 614. 

Pa.—Jones v. Unempl 03 nnent Com¬ 
pensation Board of Review, 60 A.2d 
568, 163 PaSuper. 271—American 
•Steel & Wire Co. of N. J. v. Unem¬ 
ployment Compensation Board of 
Review, 56 A.2d 288, 161 PaSuper. 
622—^Bliley Elec. Co, v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 45 A.2d 898, 168 PaSuper. 
548—McFarland v. Unemployment 
Compensation Board of Review, 46 
A.2d 423, 158 PaSuper. 418. 

Tex.—^Meggs v. Texas Unemployment 
Compensation Commission, Civ. 
App., 234 S.W.2d 468. 

Utah.—Singer Sewing Co. v. 

Industrial Commission of Utah, 
Department of Placement and Un¬ 
employment Insurance, 134 P.2d 
479, 104 Utah 175, rehearing denied 
Singer Sewing Mach. Co, v. Indus¬ 
trial Compalsslon,. 141 P.2d 694, 104 
UtcUi 196—Northern OH Co^ v. In¬ 


dustrial Commission of Utah, 140 
P.2d 329, 104 Utah 853. 

Va—Ford Motor Co. v. Unemploy¬ 
ment Compensation Commission, 63 
S.E.2d 28, 191 Va 812. 

Wash.—^In re Anderson, 235 P.2d 803, 
39 Wash.2d 356. 

W.Va—State, by Davis v. Ruthbell 
Coal Co., 56 S.B.2d 549, 183 W.Va 
319. 

46. N.J.—Charles Headwear, Inc. v. 
Board of Review, 78 A.2d 806, 11 N. 
J.Super. 82L 

47- Ala—Department of Indus. Re¬ 
lations V. Stone, App., 68 So.2d 869 
—Tennessee Coal, Iron & R. Co. v. 
Martin, 36 So.2d 536, 33 AlaApp. 
502, affirmed 36 So.2d 547, 261 Ala 
153. 

48. Pa—Berdan ▼. Unemployment 
Compensation Board of Review, 33 
A.2d 264, 153 PaSuper. 49. 
not health Insuranoe 

Mass.—^Rivers v. Director of Division 
of Employment Sec., 82 N.B.2d 1, 
823 Mass. 839. 

49'. Pa—^Berdan v. Unemployment 
Compensation Board of Review, 83 
A.2d 264, 153 PaSuper. 49. 

50. Tex.—Friedman v. American 
Surety Co„ 151 S.W.2d 570, 137 Tex. 
149—W. U. TeL Co. v. Texas Em¬ 
ployment Commissioa Civ.App., 
248 S.W.2d 217, error dismissed. 
Sup., 243 S.W.2d 164. 

61. Ala—Department of Industrial 
Relations v. Wall, 41 So.2d 611, 85 
AlaApp. 630. 

Cal.—^RIo Del Mar Country Club v. 
Superior Court in and for Santa 
Cruz County, 190 P.2d 296, 84 Cal. 
App.2d 214. 

Ind.—Blakely v. Review Board of 
Ind. Employment Sec. Division, 90 
N.E.2d 353, 120 Ind.App. 357—Re¬ 
view Board of Unemployment Com¬ 
pensation Division of Department 
of Treasury v. Mammoth Life & 
Accident Ins. Co., 42 N.E.2d*879, 111 
IndA.pp. 660. 

Iowa—^Moulton v. Iowa Employment 
Sec.. Commission, 34 N.W.2d 211, 
239 Iowa 1161. 
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Mich.—Minor Walton Bean Co. v. 
Michigan Unemployment Compen¬ 
sation Commission, 14 N.W.2d 524, 
308 Mich. 636. 

Neb.—Hunter v. Miller, 27 N.W.2d 
638, 148 Neb. 402—Brown v. Haith, 
1 N.W.2d 826, 140 Neb. 717. 

N.J.—^Bergen Point Iron Works v. 
Board of Review of Unemployment 
Compensation Commission, 61 A. 2d 
267, 137 N.J.Law 686—Texas Co. v. 
New Jersey Unemplosnnent Com¬ 
pensation Commission, 40 A.2d 574, 
132 N.J.Law 362, affirmed 48 A.2d 
918, 134 N.J.Law 614. 

N.T.—^In re Sandowski, 13 N.T.S.2d 
663, 267 App.Div. 629. 

Tex.—^Meggs v. Texas Unemployment 
Compensation Commission, Civ. 
App., 284 S.W.2d 468. 

Va—Sinclair Refining Co. v. Unem¬ 
ployment Compensation Commis¬ 
sion, 64 S.B.2d 72, 189 Va 692— 
R. C. Huffman Const Co. v. Unem¬ 
ployment Compensation Commis¬ 
sion, 36 S.E.2d 641, 184 Va 727— 
Unemployment Compensation Com¬ 
mission of Virginia v. Collins, 29 
6.E.2d 388, 182 Va 426. 

62. Ala—^Tennessee Coal, Iron & It 
Co. V. Martin, 86 So.2d 647, 251 Ala 
168. 

Idaho.—^Talley v. Unemployment 
Compensation Division of Indus¬ 
trial Accident Board, 124 P.2d 784, 
63 Idaho 644. 

Ind.—Walton v. Wilhelm, 91 N.B.2d 
378, 120 Ind.App. 215—American 
Central Mfg. Corp. v. Review Board: 
of Ind. Employment Sec. Division,. 
88 N.E.2d 266, 119 Ind.App. 430— 
Camegle-ni. Steel Corp. v. The Re¬ 
view Board of The Ind. Employ¬ 
ment Sec. Division, 72 N.E.2d 662,. 
117 Ind.App. 879. 

Ry.—^ord Motor Co. ▼. Hentucky 
Unemployment Compensation Com¬ 
mission, 248 S.W.2d 667. 

N.T.—In re Sandowski, 13 N.T,S.2d 
653, 267 App.Div. 629. 

Fa—Bliley Elec. Co. v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 46 A.2d 898, 158 PaSuper. 
548. 

53. U.S.—Hearst'PubUeAtions'v. U.. 
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of a beneficiary thereunder.54 More particularly, 
the objective is to provide protection for em¬ 
ployees,55 that is, persons who work for another for 
wages or salary,56 by creating a paternalistic system 
to serve that purposes? and by declaring the public 
policy of the state with respect to unemployment.58 
It is not the direct or primary purpose of such leg¬ 
islation to control or regulate the relationship of 
employer and employee,59 or to promote the objec¬ 
tives of labor organizations as such,®® or to guard 
against loss to an employer.®^ 

Creation of administrative agency. One of the 
purposes of an •unemplo 3 rment compensation act is 
to create an administrative agency authorized to 


S 77 

administer the act,®^ and to hear and determine, 
among other things, matters of fact arising in 
claims under the act,®® 

b. Promotion of Security anii Stability of Em¬ 
ployment 

The unemployment compensation statutes are design¬ 
ed to provide a reasonable and effective means for the 
promo>tion of social and economic security, and to assist 
in the stabilization of employment conditions, by assur¬ 
ing steadier work and wages to employees in industry 
or business through the reduction or prevention of un¬ 
employment. 

The unemployment compensation statutes are de¬ 
signed to provide a reasonable and effective means 
for the promotion of social and economic security,®^ 


S., D.C.CaJ., 70 F.Supp. 666, af¬ 
firmed. C.C.A,. 168 F.2d 751. 

Ill.—American Steel Foundries v. 
Gordon, 88 N.E.2d 465. 404 Ill. 174 
—^Zelney v. Murphy, 56 N.E.2d 754, 
887 Ill. 492. 

Me.—^Maine Unemployment Compen¬ 
sation Commission v. Androscoggin 
Junior, 16 A2d 252. 137 Me. 154. 
Mich.—Godsol v. Michigan Unem¬ 
ployment Compensation Commis¬ 
sion, 5 N.W.2d 519, 302 Mich. 652, 
142 AUR. 910. 

Mo.—^Krlsman v. Unemployment 
Compensation Commission, 171 S. 
W.2d 576, 351 Mo. 18. 

N.J.—^American Grocery Co. v. A & 
W Wine & Liquor Corp., 36 A2d 
757, 131 N.J.Law 383. 

N.T.—W. H. H. Chamberlin, Inc., v, 
Andrews, 286 N.Y.S. 242, 159 Misc. 
124, modified on other grounds 2 N. 
B.2d 22, 271 N.T. 1, 106 AL.R. 
1619, afiirmed 67 S.Ct 122, 299 U.S. 
515, 81 L.Ed. 380, rehearing denied 

67 S.Ct 926, 301 U.S, 714, 81 L.Ed. 
1365. 

Pa.—^Barclay White Co. v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, Dept, of Labor and Industry, 
60 A2d 336, 356 Pa. 43, certiorari 
denied Selfing v. Barclay White Co., 

68 S.Ct. 63. 332 U.S. 761, 92 L.Ed. 
347—^MacFarland v. Unemployment 
Compensation Board of Review, 46 
A2d 423, 168 Pa.Super. 418. 

Va.—Sinclair Refining Co. v. Unem¬ 
ployment Compensation Commis¬ 
sion, 64 S.E.2d 72, 189 Ysu 692— 
R. C. Huffman Const. Co. v. Unem¬ 
ployment Compensation Commis¬ 
sion, 36 S.B.2d 641, 184 Va. 727— 
Unemployment Compensation Com¬ 
mission of Virginia v. Collins, 29 
6.E.2d 388, 182 Va. 426. 

Other statements of purpose 

(1) To promote the health, morals, 
and welfare of the people. 

Fla.—^Florida Industrial Commission 
V. Growers Equipment Co., .12 6o.2d 
889, 152 Fla. 695. 

Tnd.—American Central Mfg. Corp. v. 
.Review^ Board of Ind. Employment. 
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Sec. Division, 88 N.E.2d 256, 119 
Ind.App. 430. 

Pa.—Susquehanna Collieries Co. v. 
Unemployment Compensation 
Board of Review, 11 A2d 880, 338 
Pa. 1. 

Utah.—Singer -Sewing Mach. Co. v. 
Industrial Commission of Utah, De¬ 
partment of Placement and Unem¬ 
ployment Insurance, 134 P.2d 479, 
104 Utah 175, rehearing denied 
Singer Sewing Mach. Co. v. Indus¬ 
trial Commission, 141 P.2d 694, 104 
Utah 196. 

(2) To minimize the harmful effect 
of unemplosnnent on society.—Ten¬ 
nessee Coal, Iron & R. Co. v. Martin, 
36 So.2d 536, 33 Ala^App. 602, afSlrmed 
36 So.2d 547, 251 Ala. 153—^Depart¬ 
ment of Industrial Relations v. 
Drummond, 1 So.2d 395, 30 AleuApp. 
78, certiorari denied 1 So.2d 402, 241 
Ala. 142. 

(3) To help both employers and 
employees and the people generally. 
—^Beeland Wholesale Co. v. Kaufman, 
174 So. 516, 234 Ala. 249. 

(4) To provide increased buying 
power and thereby stimulate our eco¬ 
nomic system.—^Lexes v. Industrial 
Commission, Utah, 243 P.2d 964. 

54. Mo.—KHsman v. Unemployment 
Compensation Commission, 171 S. 
W.2d 676, 361 Mo. 18. 

55. Conn.—-Harris v. Egan, 60 A2d 
922, 135 Conn. 102, 4 AJL..R.2d 717. 

D.C.—Cohen v. District Unemploy¬ 
ment Compensation Board, 167 F. 
2d 883, 83 U.S.App.D.a 220. 

Ind.—In re Zelts, 31 N.E.2d 209, 108 
Ind.App. 617. 

Okl.—^Realty Mortg. & Sales Co. v. 
Oklahoma Employment Sec. Com¬ 
mission, 169 P.2d 761, 197 Okl. 308. 
Direct objective is to guard against 
loss to employee.—^Meyer v. Michigan 
Unemployment Compensation Com¬ 
mission, 18 N.W.2d 886, 311 Mich. 
440, 159 AL.R. 1195. 

Primary desigB is for benefit of 
worker.—Bliley Elec. Co, v. Unem¬ 
ployment Compensation Board of Re- 
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view, is A.2d 898, 158 Pa.Super. 6«8 
—^MacFarland v. Unemployment 
Compensation Board of Review, 46 A. 
2d 423, 158 Pa.Super. 418. 

56. Okl.—Sears-McCullough Mortg. 
Co. v. Oklahoma Employment Com¬ 
mission, 172 P.2d 613, 197 Okl. 458. 

57. Mo.—^Krisman v. Unemployment 
Compensation Commission, 171 6. 
W.2d 576, 361 Mo. 18. 

58. Fla.—State ex rel. Hathaway v. 
Williams, 5 So.2d 269, 149 Fla. 48. 

59. W.Va—Homer Laughlin China 
Co. V. Hix. 37 S.R2d 649, 128 W.Va. 
613. 

GO. Pa—^Barclay White Co. v. Un¬ 
employment Compensation Board 
of Review, Dept, of Labor and In¬ 
dustry, 60 A2d 336, 366 Pa 43. cer¬ 
tiorari denied Selfing v. Barclay 
White Co., 68 S.Ct. 63, 332 U.S. 761, 
93 L.Ed. 347. 

61. Mich.—^Meyer v. Michigan Un¬ 
employment Compensation Com¬ 
mission, 18 N.W.2d 886, 311 Mich. 
440, 169 A.L.R. 1196. 

62. S.C.—Johnson v. Pratt, 20 S.BI 
2d 865, 200 S.C. 315. 

63. S.C.—Johnson v. Pratt, supra 

64. Md.—Saunders v. Maryland Un¬ 
employment Compensation Board, 
53 A.2d 579, 188 Md. 677. 

Pa—^MacFarland v. Unemployment 
Compensation Board of Review, 46 
A2d 423, 168 PaSuper. 418—Bei^ 
dan V. Unemployment Compensa¬ 
tion Board of Review, 33 A2d 264, 
153 PaSuper. 49. 

R.I.—Rivard v. Bijou Furniture Co., 
27 A2d 853, 68 R.I. 358. 

W.Va—Homer Laughlin China Co. 
V. Hix, 37 «.B:2d 649, 128 W.Va 
613. 

Social security for labor is intend¬ 
ed to be achieved.—^Park Floral Co. 
V. Industrial Comnodssion, 91 P.2d 
492, 104 Colo. 350. 

Some degree, of economic seenzity 
is intended to be' secured - to em- 
ployeea—Department of Labor and 
Industry v. New Enterprise Rural 
Elec. Co-op.. 48 A.2d 90, 852 Piu^AlS. 
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and to assist in the stabilization o£ employment con¬ 
ditions,by assuring steadier work and wages to 
employees in industry and business®* through the 
reduction or prevention of unemployment.®^ Ac¬ 
cordingly, such legislation is designed to encourage 
employers who conduct their business in such a way 
as to promote social security,®* that is, to encourage 
those employers who provide more stable employ¬ 
ment to their employees®® by giving them incentive, 
in the form of reduced taxes, for the stabilization 
of emplo 3 ment^® 

§ 78. -- Procurement of Fimds; Distri¬ 

bution of Burden of Unemplo 3 nnent 

One of the purposes of unemployment compensation 
legislation is to create or accumulate funds to carry out 


the objectives thereof. Such legislation Is also designed 
to relieve the puWlc generally of the economic burden 
caused by unemployment and distribute the cost thereof 
among the employers of Industry who employ workers. 

Although it has been held that the tax feature of 
unemployment compensation legislation is merely 
incidental to the major purposes thereof and not its 
controlling or essential feature so as to make it, 
in that sense, a tax statute,'^^ and that the objects 
and purposes of such legislation are not limited to 
the raising of revenue,"^2 such legislation does con¬ 
stitute a taxing statute"^* in the sense that one of the 
purposes thereof is to create or accumulate funds 
to carry out the objectives of the act.*^^ So it has 
been held that such legislation is designed to create 
or accumulate funds which will provide benefits to 
employees for periods of uneimployment,^® or which 


65. Cal.—California Employment 

Stabilization Commission v. Lewis. 
157 P.2a 38. 68 CalApp.2d 552. 

Ohio.—Moore v. Bureau of Unemploy¬ 
ment Compensation, 11 Ohio Supp. 
105, reversed on oUier grounds 56 
N.E.2d 520, 73 Obilo App. 362— 
U. S. Coal Co. V. Unemployment 
Compensation Board of Review, 2 
Ohio Supp. 9, affirmed 32 M.E. 2 d 
763, 66 Ohio App. 329. 

66 . Wis.—Slocum Straw Works v. 
Industrial Commission, 286 N.W. 
593, 232 Wis. 71. 

67. N.Y.—Claim of Krleger, 107 N. 
T.S.2d 916, 279 App.Div. 681. 

Pa.—^Bliley Elec. Co. v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 45 A.2d 898, 158 PaSuper. 
548. 

Wash.—^In re Yakima Fruit Growers 
Ass*n, 146 P.2d 800, 20 Wash.2d 
202 . 

Freventios. of widespread nnexiL- 
ployment for an appreciable period is 
aim of legislation.—Tennessee Coal, 
Iron & R. Co. v. Martin, 36 So.2d 547, 
251 Ala. 153. 

SffacemeiLt of unemployment 
Purpose is to effectuate broad 
scope toward effacement of unem¬ 
ployment.—Grant Contracting Co. v. 
Murphy, 56 N.R2d 313, 387 IlL 137. 

68 . Ark.—^Lion Oil Refining Co. v. 
McCain, 166 S.W.2d 249, 204 Ark. 
995. 

69- Ga.—^Redwlne v. Wilkes, 64 S.B. 

2d 101, 83 Ga.App. 645. 

Tenn.—Adams v. American Lava 
Corp., 216 S.W .24 728, 188 Tenn. 
63. 

70. Pa.—^Bliley Elec. Co. v. Unem¬ 
ployment Compensation Board of 
Review, 45 A.2d 898, 158 Pa.Super. 
548. 

SCerlt rating provlslonB of law are 
inducements to employers to offer 
work to the unemployed, and to that 
extent reduce the number of unem¬ 
ployed persons.—Glen Alden Coal Co. 


V. Unemployment Compensation 
Board of Review, 51 A.2d 518, 160 Pa. 
Super. 879. 

Secondary aim of act, which is the 
actual reduction of unemployment 
by providing Incentive in the form of 
reduced taxes for the stabilization of 
employment, does not restrict or lim¬ 
it primary objective which is to alle¬ 
viate distress of individual worker.— 
Bliley Elec. Co. v. Unemployment 
Compensation Board of Review, 45 A. 
2d 898, 158 Pa.Super. 648. 

71- U.S.—^Latimer v. U. S., I>.C.Cal., 
52 F.Supp. 228. 

Cal.—Wiltsee v. California Employ¬ 
ment Commission, 158 P.2d 612, 69 
Cal.App.2d 120—California Em¬ 
ployment Commission v. Butte 
County Rice Growers Ass'n, 164 
P.2d 892, 25 Cal.2d 624. 

Conn.—^New Haven Metal & Heating 
Supply Co. V. Danaher, 21 A.2d 888, 
128 Conn. 213—^Robert C. Buell & 
Co. V. Danaher, 18 A-2d 697, 127 
Conn. 606. 

D.C.—Grace v. Magruder, 148 P.2d 
679, 80 U.S.App.D.C. 53, certiorari 
denied 66 S.Ct 24, 826 U.6. 720, 90 
L.Ed. 426. 

Ill.—Zelney v. Murphy, 56 N.E.2d 
754, 387 111. 492. 

Or.—Singer Sewing Mach. Co. v. 
State Unemployment Compensation 
Commission, 116 P.2d 744, 167 Or. 
142, 138 A.L.R. 1398. 

Va.—Sinclair Refining Co. v. Unem¬ 
ployment Compensation Commis¬ 
sion, 54 S.E.2d 72, 189 Va. 692— 
R. C. Huffman Const. Co. v. Un¬ 
employment Compensation Com¬ 
mission, 36 S.E.2d 641, 184 Va. 727 
—Unemployment Compensation 
Commission of Virginia v, Collins, 
29 S.E.2d 888, 182 Va. 426. 

72. CaL—Northrop Aircraft v. Cali¬ 
fornia Employment Stabilization 
Commission, 198 P.2d 898, 32 Cal.2d 
872—^Empire Star Mines Co. v. Cal¬ 
ifornia Employment Commission, 
168 P.2d 686, 28 CaL2d 33—Cali- 
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I fomla Employment Commission v. 

I Los Angeles Down Town Shopping 
News Corp., 160 P.2d 186, 24 Cal.2d 
421—California Employment Stab¬ 
ilization Commission v. Lewis, 157 
P.2d 88, 68 Cal.App.2d 652—Cali¬ 
fornia Emploinnent Commission v. 
Black-Poxe Military Institute, 110 
I P.2d 729, 43 Cal.App.2d Supp. 868. 
Idaho.—In re Gem State Academy 
Bakery, 224 P.2d 529, 70 Idaho 531. 
Wash.—International Shoe Co. v. 
State, 154 P.2d 801, 22 Wash.2d 
146, affirmed 66 S.Ct 154, 326 U.S. 
810, 90 L.Ed. 95, 161 A.L.R. 1057. 
73. U.S,—Steward Mach. Co. v. Da¬ 
vis, Ala., 57 S.Ct 883, 301 U.S. 548, 
81 DEd. 1279, 109 A.L.R. 1293. 

Ky.—^Barnes v. Indian Refining Co., 
134 SW.2d 620, 280 Ky. 811. 

S.C.—Jack Ulmer, Inc. v. Daniel, 7 S. 

E.2d 829, 193 S.C 193. 

Tex.—^BYeidman v, American Surety 
Co. of New York, 161 S.W.2d 670, 
137 Tex. 149, answer to certified 
question conformed to, Civ.App., 
164 S.W.2d 659. 

Tnadamentallyv statute is a tax 
statute.—Proprietors of Cemetery of 
Mt. Auburn v. Massachusetts Unem¬ 
ployment Compensation Commission, 
16 N.E.2d 666, 301 Mass. 211. 

74L U.S.—^De Raef Corp. v. U. S., Ct 
CL, 70 F.Supp. 264. 

Gte.—^Redwlne v. Wilkes, 64 S.E2d 
101, 83 Ga.App. 645. 

75- Ga.—^Redwlne v. Wilkes, supra. 
S.C.—Johnson v. Pratt 20 S.E.2d 866, 
200 S.C. 315. 

Other statements of purpose 

(1) To build up fund to benefit 
working men, and their families, who, 
because of adverse business end in¬ 
dustrial conditions which cause un¬ 
employment need temporary eco¬ 
nomic relief.—Eontner v. Unemploy¬ 
ment Compensation Board of Review, 
76 N.E2d 611, 148 Ohio St 614. 

(2) TO provide a reserve fund to be 
used for benefit of persons unem¬ 
ployed through no fault of their own. 
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will tend to provide more stable employment for 
workmen,*^® or do away with unemployment 
Distribution of burden of unemployment. It is a 
purpose of unemployment compensation legislation 
to relieve the public generally of the economic bur¬ 
den caused by unemplo 3 rment and place it on in¬ 
dustry*^® by distributing the cost thereof among the 
employers of industry who employ workers.^® 

§ 79. -Relief or Reduction of Involun¬ 

tary Unemplo 3 nnent; Labor Dis¬ 
putes 

It Is a basic and primary purpose of unemployment 


compensation op Insurance statutes to provide relief or 
protection to employees against the hardships caused by 
Involuntary unemployment, but It Is not the purpose of 
such legislation to provide benefits for those who are able 
to work and who would be engaged In suitable employ¬ 
ment if they were willing to work rather than to remain 
idle. 

It is a basic and primary purpose of unemploy¬ 
ment compensation statutes to provide relief or pro¬ 
tection to employees against the hardships caused 
by involuntary unemplo 3 niient,®® or to give aid to, 
provide benefits for, or prevent the indigence of, 


—^Miller V. Unemployment Compen¬ 
sation Board of Review, 81 A.2d 740, 
152 Pa.Super. 816. 

(3) To accumulate a fund by 
means of contributions exacted from 
employers for the benefit of those 
who, through no fault of their own, 
suffer the loss of emplosnnent—^Bak¬ 
er V. Powhatan Mining Co., 67 N.E.2d 
714, 146 Ohio St. 600. 

76- S.C.—Johnson v. Pratt, 20 S.E. 

2d 865, 200 S.C. 816. 

77. Idaho.—^In re Gem State Acad¬ 
emy Bakery, 224 P.2d 529, 70 Ida¬ 
ho 531. 

78- N.J.—Horsman Dolls v. Unem¬ 
ployment Compensation Commis¬ 
sion, 82 A.2d 177, 7 N.J. 541. 

79- Iowa,—^Moorman Mfg. Co. v. 
Iowa Unemployment Compensation 
Commission, 296 N.W. 791, 230 
Iowa 123. 

80. U.S.—De Raef Corp. v. U. S., Ct. 
CL, 70 F.Supp. 264—Rlchlow Mfg. 
Co. V. Nicholas, D.aColo., 38 F. 
Supp. 864, reversed on other 
grounds, C.C.A, Nicholas v. Rich- 
low Mfg. Co., 126 F.2d 16. 

Ariz.—Southwest Dumber Mills v. 
Empl 03 nnent Sec. Commission, 182 
P.2d 83, 66 Ariz. 1. 

Cal.—-Northrop Aircraft v. California 
Employment Stabilization Commis¬ 
sion, 198 P.2d 898, 32 Cal,2d 872— 
California Employment Stahiliza- 
tion Commission v. Dewis, 167 P.2d 
88, 68 CalA.pp.2d 662—California 
Employment Commission v. Black- 
Foxe Military Institute, 110 P.2d 
729, 43 Cal.App.2d Supp. 868. 

Colo.—Sandoval v. Industrial Com¬ 
mission, 130 P.2d 930, 110 Colo. 108. 
Conn.—Danyon v. Administrator, Un¬ 
employment Compensation Act, 89 
A2d 668, 139 Conn. 20—Feldman v. 
Administrator, Unemployment 
Compensation Act, 89 A2d 210, 138 
Conn, 724—ConslgUo v. Adminis¬ 
trator, Unemplosmient Compensa¬ 
tion Act, 81 A2d 861, 137 Conn. 693 
_iLeclerc v. Administrator, Unem¬ 
ployment Compensation Act, 78 A 
2d 660, 137 Conn. 438—^Baldassarls 
V. Egan, 68 A2d 120, 186 Conn. 696 
—^Harris v. Egan, 60 A2d 922, 185 


Conn. 102, 4 AD.R.2d 717—New 
Haven Metal & Heating Supply Co. 

V. Danaher, 21 A2d 383, 128 Conn. 
213. 

DeL—^Bigger v. Unemployment Com¬ 
pensation Commission. 46 A2d 137, 

4 Terry 274, affirmed 53 A2d 761, 4 
Terry 663. 

Fla.—Cassady v. Hiatt & Lee, 8 So.2d 
661, 160 Fla, 721—State ex rel. 
Hathaway v. Williams, 6 So.2d 269, 
149 Fla. 48. 

Ga.—Ford Motor Co. v. Abercrombie, 
62 S.E.2d 209, 207 Ga. 464, con¬ 
formed to 63 S.E.2d 4, 83 Ga.App. 
168. 

HL—American Steel Foundries v. 
Gordon, 88 N.B.2d 466, 404 HL 174 
—Fash V. Gordon, 75 N.E.2d 294, 
398 Ill. 210—^Local Union No. 11 
V. Gordon, 71 NJE3.2d 637, 396 Ill. 
293—Crouch v. Murphy, 60 N.E.2d 
879, 390 ni. 112—Walgreen Co. v. 
Murphy, 63 N.E.2d 390, 382 Ill. 32 | 
—Ozark Minerals Co. v. Murphy, 
61 N.E.2d 197, 384 Ill. 94—Oak 
Woods Cemetery Ass^n v. Murphy, 
60 N.E.2d 582, 883 Ill. 301. 

Ind.—Walter Bledsoe Coal Co. v. Re¬ 
view Board of Employment Securi¬ 
ty Division of Department of 
Treasury, 46 N.E.2d 477, 221 Ind. 
16, followed in Peabody Coal Co. 
V. Lambermont, 46 N.B.2d 706, 112 
Ind.App. 718—Merkle v. Review 
Board of Indiana Emp. Sec. Div., 90 
N.E2d 624, 120 IndApp. 108— 

American Central Mfg. Corp. v. Re¬ 
view Board of Ind. Employment 
Sec. Division, 88 N.E.2d 266, 119 
IndApp. 430. 

Iowa—Moulton v. Iowa Employment 
Sec. Commission, 84 N.W.2d 211, 
239 Iowa 1161. 

Ky.—^Ford Motor Co. v. Kentucky 
Unemployment Compensation Com¬ 
mission, 243 S.W.2d 657—Lexing¬ 
ton Cemetery Co. v. Commonwealth 
ex reL Unemployment Compensa¬ 
tion Commission, 181 S.W.2d 699, 
297 Ky. 861. 

Md.—Saunders v. Maryland Unem¬ 
ployment Compensation Board, 63 
A2d 679, 188 Md. 677—Celanese 
Corporation of America v. Davis, 
47 A2d 879, 186 Md. 468—Mary- 
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land Unemployment Compensation 
Board v. Albrecht, 36 A2d 666, 183 
Md. 87. 

Mich.—Copper Range Co. v. Mi<^igaii 
Unemployment Compensation Com¬ 
mission, 31 N.W.2d 692, 820 Mich. 
460—Godsol V. Michigan Unem- 
plosnnent Compensation Commis¬ 
sion, 6 N.W.2d 619, 302 Mich. 652, 
142 A.L.R. 910. 

N.H.—^Roukey v. Riley, 77 A2d 80, 
96 N.H. 361. 

N.J.—Horsman Dolls v. Unemploy¬ 
ment Compensation Commission, 82 
A2d 177, 7 N.J. 641—Tube Reduc¬ 
ing Corp. V. Unemployment Com¬ 
pensation Commission, 56 A2d 696, 
186 N.J.Law 410, affirmed 62 A2d 
478, 1 N.J. 177, 6 AL.R.2d 855— 
Texas Co. v. New Jersey Unem¬ 
ployment Compensation Commis¬ 
sion, 40 A2d 674, 132 N.XLaw 362, 
affirmed 48 A2d 918, 134 N.J.Law 
614—^American Grocery Co. v. A & 
W Wine & Liguor Corp., 36 A2d 
757, 131 N.J.Law 383—W. T. Grant 
Co. V. Board of Review of Unem¬ 
ployment Compensation Commis¬ 
sion, 29 A2d 858, 129 N.J.Law 402 
—^Battaglia v. Board of Review of 
Division of Employment Sec. of 
Dept, of Labor & Industry, 81 A2d 
186, 14 N.J.Super. 24—^Valenti v. 
Board of Review, 66 A2d 566, 4 N. 
J.Super. 162, reversed on other 
grounds 72 A2d 616, 4 N.J. 287. 
N.T.—^In re Berg, 110 N.T.S.2d 61, 
279 App.Div. 256—^In re Kinney, 14 
N.T.S.2d 11, 267 App.Div. 496, cer¬ 
tified questions answered and af¬ 
firmed 24 N.E.2d 494, 281 N.T. 840. 
N.C.—^Unemplosnnent Compensation 
Commission v. J. M. W^illis Barber 
& Beauty Shop, 15 SJB1.2d 4, 219 N. 
C. 709. 

Ohio.—^Nowak v. Board of Review, 
Bureau of Unemployment Compen¬ 
sation, 83 N.E.2d 208, 150 Ohio St. 
536 —Carter v. Division of Water, 
City of Youngstown, 66 N.B.2d 68, 
146 Ohio St. 203. 

OkL—Sears-McCullough Mortg. Co. 
V. Oklahoma Emplosrment Sec. 
Commission, 172 F.2d 613,. 197 OkL 
468. 
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employees who are unemployed by reason of cir- | cumstances not of their own fault or contrivance,*! 


Or.—Singer Sewing Mach. Co. v. 
State Unemployment Compensa¬ 
tion Commission, 116 P.2d 744 , 167 
Or. 142. 138 A.L.R. 1398. 

Pa.—Commonwealth v. Sun Ray 
Drug Co.. 61 A.2d 360. 360 Pa. 230 
—^Department of Labor and Indus¬ 
try V. New Enterprise Rural Elec. 
Co-op.. 43 A.2d 90. 352 Pa 413— 
Fazio V. Unemployment Compen¬ 
sation Board of Review. 63 A.2d 
489, 164 PaSuper. 9—Glen Alden 
Coal Co. V. Unemployment Compen¬ 
sation Board of Review, 61 A.2d 
518, 160 PaSuper. 379—Bliley Elec. 
Co. V. Unemployment Compensa¬ 
tion Board of Review, 45 A.2d 898, 
158 PaSuper. 548. 

R-I.—Cuddy-CSardner Co. v. Unem¬ 
ployment Compensation Board, 31 
A.2d 8 , 69 R.L 36—Rivard v. Bijou 
Furniture Co., 21 A.2d 663, 67 R.I. 
251, conformed to 27 A.2d 858, 68 
R.I. 858. 

S.D.—John Morrell 8 b Co. v. Unem¬ 
ployment Compensation Commis¬ 
sion. 13 N.W.2d 498, 69 S.D. 618. 
Utah.—Singer Sewing Mach. Co. v. 
Industrial Commission of Utah, 
Department of Placement and Un¬ 
employment Insurance, 134 P. 2 d 
479, 104 Utah 175, rehearing de¬ 
nied Singer Sewing Mach, Co. v. 
Industrial Commission, 141 P. 2 d 
694, 104 Utah 196. 

Va.—Sinclair Refining Co. v. Unem¬ 
ployment Compensation Commis¬ 
sion, 54 S.B.2d 72, 189 Va 692. 
Wash,—In re Takima Fruit Grow^ 
era Aas*n, 146 P.2d 800, 20 Wash.2d 
202 . 

W.Va—Homer Laughlin China Co. v. 

Hix, 87 S.B. 2 d 649, 128 W.Va 618. 
Wis.—^Moorman Mfg. Co. v. Indus¬ 
trial Commission, 6 N.W. 2 d 748, 241 
Wis. 200—^Boynton Cab Co. v. Neu- 
beck, 296 N.W. 636, 287 Wis. 249. 
Other stateuents of purpose 

(1) To alleviate evils of wide¬ 
spread unemployment—Crouch v. 
Murphy, 60 N.E.2d 879, 890 Ill. 112— 
Zelney v. Murphy, 56 N.B.2d 754, 387 
HL 492—Zehender & Factor, Inc. v. 
Murphy. 63 Nja.2d 944, 886 Ill. 258. 

( 2 ) To ameUorate the tragic con¬ 
sequences of unemployment 
Ark.—Buckstaff Bath House Co. v. 

McKinley, 127 S.W.2d 802, 198 Ark. 
91, aflarmed 60 S.Ct 279, 808 U.S. 
358, 84 L.Ed. 322. 

Conn.—Reger v. Administrator, Un- 
emplo 3 mient Compensation Act, 46 
A.2d 844, 132 Conn. 647—Water- 
bury Sav. Bank v. Danaher, 20 A. 

2d 455, 128 Conn. 78. 

( 8 ) To tide persons over periods of 

their Involuntary unemployment._ 

Almada v. Administrator, Unemploy¬ 
ment Compensation Act 77 A.2d 766, 
137 Conn. 380. 

(4) To enable unfortunate honest 
workmen to bridge over short peri¬ 


ods of unemployment without appeal¬ 
ing to charity.—Frigidaire Division. 
General Motors Corp. v. Board of Re¬ 
view, Bureau of Unemployment Com¬ 
pensation, Ohio Com.PL, 97 N.E.2d 96, 
appeal dismissed, App., 99 N.E.2d 
671. 

( 6 ) To protect against insecurity 
due to involuntary unemployment or 
to relieve or ameliorate the insecuri¬ 
ty of those who are involuntarily un¬ 
employed. 

Colo.—^Industrial Commission v. 
Northwestern Mut Life Ins. Co., 
88 P.2d 660, 103 Colo. 650. 

Ill.—^Mohler v. Department of Labor, 
97 N.E.2d 762, 409 HI. 79—Local 
Union No. 11 v. Gordon. 71 N.H.2d 
687, 396 m. 293—Lindley v. Mu 3 > 
Phy, 56 N.E.2d 832, 387 IlL 606. 

Ind.—Hollingsworth Tool Works v. 
Review Board of Ind. Emp. Sec. 
Division, 84 N.E.2d 895, 119 Ind. 
App. 191. 

Tenn.—Adams v. American Lava 
Corp., 216 S.W.2d 728, 188 Tenn. 
69. 

( 6 ) To foster social and econonoic 
security by pasnment of benefits to In¬ 
dividuals who have suffered a loss 
of i)ay resulting from involuntary 
unemployment—Renown Stove Co. v. 
Michigan Unemployment Compensa^ 
tion Commission, 44 N.W. 2 d 1 , 328 
Mich. 436. 

(7) To protect against evils inci¬ 
dent to Involuntary unemployment. 
Mich.—Renown Stove Co. v. Michi¬ 
gan Unemployment Compensation 
Commission, supra. 

Minn.—Jackson v. Mlnneapolls-Hon- 
eywell Regulator Co., 47 N.W.2d 
449, 234 Minn. 52. 

( 8 ) To relieve, reduce, or alleviate, 
as far as possible or to a degree, the 
distress, poverty, or suffering that 
follows as a consequence of involun¬ 
tary unemployment 

Ill.—Panther Creek Mines v, Mur¬ 
phy, 60 N.B.2d 217, 890 Ul. 23— 
Beth Weber, Inc. v. Murphy, 68 N. 
E.2d 913, 389 Ill. 60. 

Ind.—Walton v. Wilhelm, 91 N.E. 2 d 
873, 120 Ind.App. 218. 

N’.T.—In re Radio City Music Hall 
Corp., 81 N.Y.S.2d 284, 262 App.Div. 
693. 

Wash.—In re Anderson, 235 P.2d 803, 

39 Wash.2d 856—^In re Jullin, 168 
P.2d 319, 160 P.2d 1023, 23 Wash.2d 
1—^International Shoe Co. v. State, 
164 P.2d 801, 22 Wash. 2 d 146, af¬ 
firmed 66 S.Ct 164, 326 U.S. 810, 90 
L.Ed. 96. 161 A.L.R. 1057. 

81. U.S.—Personal Finance Co. of 
Braddock v. U. S., D.C.Del., 86 F. 
Supp. 779—^Richlow Mfg. Co. v. 
Nicholas, D.C.C 0 I 0 ., 38 F.Supp. 864, 
reversed on other grounds, C.C.A., 
Nicholas v. Richlow Mfg. Co., 126 
F.2d 16. 


Ala.—^Department of Indus. Relations 
V. Stone, App., 53 So.2d 859. 

Alaska.—Aragon v. Unemployment 
Compensation Commission of Ter¬ 
ritory of Alaska, 10 Alaska 236, re¬ 
versed on other groimds, CCLA, 
149 F.2d 447, affirmed in part and 
reversed in part on other grounds 
67 S.Ct 246, 829 U.S. 143, 91 L-Bd, 
186. 

Ariz.—Sisk v. Arizona lee & Cold 
Storage Co., 141 P.2d 896, 60 Arlz. 
496. 

CaL—Whitcomb Hotel t. California 
Employment Commission, 151 P.2d 
233, 24 Cal.2d 758, 155 A.L.R. 405— 
California Employment Commis¬ 
sion V. Los Angeles Down Town 
Shopping News Corp., 150 P.2d 186, 
24 Cal.2d 421—California Employ¬ 
ment Commission r. Black-Foxe 
Military Institute, 110 P.2d 729, 43 
CaLApp.2d Supp. 868. 

Gku—^Ford Motor Co. v. Abercrombie, 
62 S.E.2d 209, 207 Qa. 464, con¬ 
formed to 68 SE.2d 4, 83 GcuApp. 
158. 

Idaho.—^Talley v. Unemployment 
Compensation Division of Indus¬ 
trial Accident Board, 124 P.2d 784, 
68 Idaho 644. 

Ill.—Grebe v. Board of Review of 
Dept of Labor, 101 N.E.2d 95, 409 
IlL 676—Mohler v. Department of 
Labor, 97 N.E.2d 762, 409 IlL 79. 
Ind.—Walter Bledsoe Coal Co. v. Re¬ 
view Board. 46 N.B.2d 477, 221 Ind. 
16—Walton v. Wilhelm, 91 N.B.2d 
373, 120 lnd.App. 218. 

Mass.—^Moen v. Director of Division 
of Employment Sec., 85 N.E.2d 779, 
324 Mass. 246, 8 A.L.R.2d 429— 
Farrar v. Director of Division of 
Employment Security, 84 N.E.2d 
540, 324 Masa 45. 

Minn.—Jackson v. Minneapolis-Hon- 
eywell Regulator Co., 47 N.W.2d 
449—^Nordllng v. Ford Motor Co^ 
42 N.W.2d 676, 231 Minn. 68— 
Bucko V. J. F. Quest Foundry Co., 
38 NW.2d 223, 229 Minn. 131. 

N.H.—^Wellman v. Riley, 67 A.2d 428, 
96 N.H 607. 

N.J.—^Valenti v. Board of Review of 
Unemployment Compensation Com¬ 
mission, 72 A.2d 616, 4 N.J. 287. 
N.T.—^Machcinskl v. Ford Motor Co., 
102 N.Y.S.2d 208, 277 App.Div. 634. 
Ohio.—Frigidaire Division, General 
Motors Corp. v. Board of Review, 
Bureau of Unemployment Compen¬ 
sation, Com.PL, 97 N.E.2d 96, ap¬ 
peal dismissed, App., 99 N.B.2d 671 
—^U. S. Coal Co. V. Unemployment 
Compensation Board of Review, 2 
Ohio Supp. 9, affirmed 82 N.E.2d 
763, 66 Ohio App. 329. 

Pa.—^Barclay White Co. v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, Dept of Labor and Industry, 

50 A..2d 336, 356 Pa .48, certiorari 
denied Seiflng v. Barclay White 
Co.. 68 S.Ctj68. 232 U.^, 761,. 92 L. 
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and who are willing, anxious, and ready to obtain 
employment so that they may support themselves 
and their families.82 Accordingly, it is the purpose 
of such legislation to benefit employees who are out 
of work because their employer, or industry gen¬ 
erally, is tmable, for reasons beyond the employees’ 
control, to provide work.23 

Although unemployment compensation legislation 
is designed to benefit persons who are out of work 
notwithstanding work is available to them where the 
proffered work endangers their health, safety, or 
morals,®^ or where the conditions and wages of the 
proffered work are below the standards prevailing 
in the community for the same type of work,35 it 
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is not the purpose of sudh statutes to guarantee a 
claimant emplo 3 rment entailed with each and every 
condition claimant may impose,*® or to assure any¬ 
one a job identical in kind and in hours with the 
one he previously held,**^ or to guarantee that a 
claimant may always obtain benefits unless he is 
offered emplo 3 rment at precisely the same level of 
skill at which he was last employed,** or to pro¬ 
vide benefits for all persons who voluntarily resign 
from their employment to enter other occupations 
where the conditions are such as to render them im- 
available for work and to prevent them from ac¬ 
cepting any suitable offer of employment** Un¬ 
employment compensation legislation is not designed 


Ed. 347—Susquehanna Collieries 
•Co. V. Unemployment Compensa¬ 
tion Board of Review. 11 A.2d 880. 
838 Pa. 1—^Keystone Min. Co. v. 
'Unemployment Compensation 
Board of Review. 76 A.2d 3. 167 Pa. 
‘Super. 256—^Michalsky v. Unem- 
.ployment Compensation Board of 
Jlevlew. 62 A.2d 113. 163 Pa.Super. 
■436—^Berdan v. Unemployment 
•Compensation Board of Review, 33 
A.2d 264, 168 PaSuper. 49—Depart¬ 
ment of Labor and Industry v. Em¬ 
ployment Compensation Board of 
Review. 3 A.2d 211, 133 Pa.Super. 
518. 

“Tenn.—^Adams v. American Lava 
Corp., 216 S.W.2d 728, 188 Tenn. 
63—Queener v. Ma^et Mills, 167 
S.W.2d 1. 179 Tenn. 416. 

'Tex.—^Keen v. Texas Unemployment 
Compensation Commission, Civ. 
App., 148 S.W.2d 211. 

Utah.—^Lexes v. Industrial Commis¬ 
sion, 243 P.2d 964. 

•Other statements of purpose 

(1) To provide temporary financial 
.assistance to workmen becoming’ un¬ 
employed through no fault of their 
•own.—^Unemployment Compensation 
Commission v. Tomko, 65 S.E.2d 524, 
192 Va 463—Ford Motor Co. v. Un¬ 
employment Compensation Commis¬ 
sion. 63 S.E.2d 28. 191 Va 812. 

(2) To provide some income for 
persons who. without fault of their 
-own, are temporarily out of employ¬ 
ment.—^Abercrombie v. Ford Motor 
Co.. 59 S.E.2d 664, 81 GaApp. 690— 
Young V. Bureau of Unemployment 

'Compensation. 10 S.E.2d 412, 63 Ga 
App. 130. 

(3) To relieve consequences and 
vicissitudes of unavoidable and en¬ 
forced unemployment which was not 
brought about by voluntary creation 

• of the former worker.—^Department 

• of Industrial Relations v. Mann. 60 
So.2d 780, 35 AlaApp. 505, certiorari 
stricken Mann v. Department of In¬ 
dustrial Relations. 50 S'o.2d 786, 265 
Ala 201—^Department of Industrial 
Relations v. Wall, 41 So.2d 611, 36 

.AlaApp. 530. 


(4) To provide some income for 
worker earning nothing, because he 
is out of work through no fault or 
act of his own, until he can find em- 
plo 3 rment, or for period stated in 
statute if he continues to be unem¬ 
ployed. 

Conn.—Kelly v. Administrator, Un¬ 
employment Compensation Act, 72 
A.2d 54. 136 Conn. 482. 

N’.J.—^Battaglia v. Board of Review 
of Division of Employment Sec. of 
Dept, of Labor & Industry, 81 A.2d 
186, 14 N.J.Super. 24. 

(5) To Insure a diligent worker 
against the vicissitudes of enforced 
unemployment not voluntarily creat¬ 
ed by the worker.—^Department of 
Industrial Relations v. Tomlinson. 36 
So.2d 496. 251 Ala 144—^Ex parte Ala¬ 
bama Textile Products Corp.. 7 So. 2d 
303, 242 Ala 609, 141 A.L.R. 87— 
West Point Mfg. Co. v. Keith. 47 So. 
2d 594, 36 AlaApp. 414—Department 
of Industrial Relations v. Drummond. 
1 So.2d 396, 30 AlaAupp. 78, certiorari 
denied 1 So.2d 402, 241 Ala 142. 

8S. HI.—Mohler v. Department of 
Labor. 97 N.E.2d 762, 409 HI. 79, 24 
A.L.R.2d 1393. 

Registration, for work 
Basic purpose of requirement that 
claimant for unempl 03 nnent compen¬ 
sation be registered for work at an 
employment office is to establish that 
a claimant is actually and currently 
attached to the labor force.—Shell- 
hammer V. Unemployment Compen¬ 
sation Board of Review, 57 A.2d 489, 
162 PaSuper. 327. 

83. Conn.—^Leclerc v. Administrator. 
Unemployment Compensation Act, 
78 A.2d 660, 137 Conn, 438. 

Qa—^Redwlne v. Wilkes, 64 S.E.2d 
101. 83 GaApp. 645. 

Ind,—^Blakely v. Review Board of 
Ind. Employment Sec. Division. 90 
N.E.2d 363, 120 IndA.pp. 357— 
Frank Foundries Corporation v. 
Review Board of Ind. Employment 
Sec. Division. 88 N.E.2d 160, 119 
Ind. App. 693—White v. Review 
Board of Indiana Employment S. 
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DiT., 52 IT.B.2C1 600, 114 Ind^App. 
383. 

N.T.—In re Sadowski, 13 N.Y.SM 
653, 257 App.Div. 629. 

S.D.—John Morrell & Co. v. Unem- 
plosrment Compensation Commis¬ 
sion, 13 N.W.2d 498, 69 S.D. 618. 
Undexlyiiig purpose is to lighten 
burdens on workmen and their fam¬ 
ilies because of adverse business and 
industrial conditions causing unem- 
plosrment.—^Baker v. Powhatan Min. 
Co.. 67 N.B.2d 714, 146 Ohio St. 600. 

Purpose and intent are to relieve 
the hardship of involuntary unem¬ 
ployment caused by the failure of in¬ 
dustry to provide stable employment. 
—^Leclerc v. Administrator, Unem¬ 
ployment Compensation Act, 78 A.2d 
650, 137 Conn. 438. 

84b Ind.—^Blakely v. Review Board 
of Ind. Employment Sea Division, 
90 N.R2d 363. 120 Ind.App. 357— 
Frank Foundries Corp. v. Review 
Board of Ind. Employment Sea 
Division. 88 N.E.2d 160, 119 Ind. 
App. 693—White V. Review Board 
of Indiana Employment Sea Div., 
52 N.E.2d 500, 114 Ind.App. 388. 

85. Ind.—^Blakely v. Review Board 
of Ind. Employment Sea Division, 
90 N.E.2d 353, 120 Ind.App. 857— 
Frank Foundries Corp. v. Review 
Board of Ind. Employment Sea 
Division. 88 N’.E.2d 160, 119 Ind. 
App. 693—White v. Review Board 
of Indiana Employment Security 
Division, 62 N.E.2d 500, 114 Ind. 
App. 383. 

86. N’.T.—Claim v. Krleger, 107 N.Y. 
S.2d 916, 279 App.Div. 681. 

87. Conn.—Lied ere v. Administrator, 
Unemployment Compensation Act, 
78 A.2d 550, 137 Conn. 438. 

88. N.T.—Heater v. Corsi, 59 N.T.S. 
2d 793, 270 App.Div. 311. 

Wash.—^In re Anderson, 235 P.2d 303, 
39 Wash.2d 356. 

89. Tex.—Keen v. Texas Unemploy¬ 
ment Compensation Commission, 
CivJ^p., 148 S.W.2d 211. 
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to afford the payment of unmerited doles,®® or to 
provide vacations with pay,®i or to benefit those 
who unjustifiedly refuse to accept employment,®® 
or those who are able to work and who would be 
engaged in suitable employment if they were willing 
to work rather than to remain idle,®® or those who 
are voluntarily and purposely unemployed,®^ or 
those who are willfully idle.®® Furthermore, such 
a statute is not intended to enable those who are 
offered a continuation of an existing employment to 
refrain from work until they have secured addi¬ 
tional advantages.®® 

It is not the purpose of unemployment compensa¬ 
tion legislation to take care of all unemployed per¬ 
sons,®^ such as persons who are incapable of work¬ 
ing because of illness,®® but merely to take care of 
unemployed workers who meet with the require¬ 


ments of the law.®® 

Reduction or ofvoidance of involuntary unemploy-- 
ment. One of the objectives of unemployment com¬ 
pensation legislation is to make possible the avoid¬ 
ance or reduction of involuntary unemplo 3 rment,i or 
to provide employment for unfortunate victims of a 
maladjusted economy who are unable to obtain suit¬ 
able work at a living wage.® 

Labor disputes. Unemployment compensation 
statutes are not concerned with labor disputes as 
such,® except in so far as it becomes necessary to 
consider them in deciding whether unemployment 
is voluntary or involuntary,^ and it is not the pur¬ 
pose of sudh statutes to penalize either employers^ 
or employees® while lawfully engaged in a labor 
dispute; nor is it the purpose of such legislation to 
subsidize either employers^ or employees® while so 


90. Ala,—Department of Industrial 
RelaUons v. WaU, 41 €o.2d 611. 35 
AlaApp. 580. 

91- Ala.—Department of Industrial 
Helatlons v. Tomlinson, 86 6o.2d 
496, 261 Ala. 144—Department of 
Industrial Relations v. Wall. 41 So. 
2d 611, 85 AlaApp. 580. 

92. N.!.—-Valenti v. Board of Re¬ 
view, 66 A.2d 565, 4 K.J.Super. 162, 
reversed on other pounds 72 A.2d 
516, 4 N,J, 287. 

trtali,—Olof Nelson Const. Co. v. In¬ 
dustrial Commission, 248 P.2d 951. 
Caprloloiui refusal of work 
Unemployment compensation law 
Is not intended to benefit those who 
capriciously refuse similar work for 
which they are reasonably fitted and 
for which they can receive wagres 
prevailing for similar work in the 
community.—^Nowak v. Board of Re¬ 
view, Bureau of Unemployment Com¬ 
pensation, 83 N.B.2d 208, 150 Ohio 
St. 535. 

93. Mass.—^Rivers v. Director of 
Division of Employment Sec., 82 N. 
E.2d 1, 328 Mass. 339. 

94. Conn.—^Baldassarls v. Egan, 68 
A.2d 120, 135 Conn. 695. 

Ind.—^Abshier v. Review Board of 
Ind. Employment Sec. Division, 105 
N.E.2d 902. 

Mass.—^Moen v. Director of Division 
of Emplosmaent Sec., 85 NJB!.2d 779. 
824 Mass. 246, 8 A.Li.H.2d 429. 

Minn.—Jackson v. Minneapolis-Hon- 
eywell Regulator Co., 47 N.W.2d 
449, 234 Minn. 52. 

N.J.—Valenti v. Board of Review, 66 
A.2d 565, 4 N.J.Super. 162, reversed 
on other grounds 72 A.2d 516, 4 N. 
J. 287. 

Ohio.—^Baker v. Powhatan Min, Co., 
67 N.E.2d 714, 146 Ohio St 600— 
Kut V. Albers Supe!r Markets, 66 
N.E.2d 648, 146 Ohio St 522, appeal 
dismissed 67 S.Ct 86, 329 U.S. 669, 


91 LiJQd. 590, rehearing denied 67 S. 
Ct 186, 829 U.S. 827, 91 li.Ed. 702. 

95. Ohio.—Baker v. Powhatan Min. 
Co., 67 N.B.2d 714, 146 Ohio St 
600. 

96. Ky.—^Barnes v. Hall, 146 S.W.2d 
929, 285 Ey. 160, certiorari denied 
Hall V. Barnes, 62 S.Ct 59, 814 U. 
S. 628, 86 li.Ed. 505. 

97. N.H.—Roukey v. Riley, 77 A.2d 
80, 96 N.H 351. 

Wash.—^Raynor v. King County, 97 
P.2d 696, 2 Wa8h.2d 199. 

98. Mass.—^Rivers v. Director of 
Division of Emplosnoient Sec., 82 N. 
R2d 1, 828 Hass. 839. 

99. N,H.—^Roukey v. Riley, 77 A.2d 
80, 96 NH. 851. 

1. Cal.—Whitcomb Hotel v. Califor¬ 
nia Employment Commission, 151 
P.2d 233, 24 Cal.2d 763, 166 A.L.R. 
405. 

Iowa.—Moorman Mfg. Co. v. Iowa 
Unemployment Compensation Com¬ 
mission, 296 N.W. 791, 230 Iowa 
123, 

Md.—Saunders v. Maryland Unem¬ 
ployment Compensation Board, 53 
A.2d 579, 188 Md. 677, 

Wash.—^In re Anderson, 235 P.2d 303, 
39 Wash.2d 866—In re JuUin, 168 
P.2d 819, 160 P,2d 1023, 23 Wash. 
2d 1. 

2. Ky.—Barnes v. Hall. 146 S.W.2d 
929, 285 Ky. 160, certiorari denied 
Hall V. Barnes, 62 S.Ct 59, 314 
U.S. 628, 86 L.Ed. 506. 

3. Conn.—^Baldassarls v. Egan, 68 A. 
2d 120, 135 Conn. 695. 

Md.—Saunders v. Maryland Unem¬ 
ployment Compensation Boaxd, 53 
A.2d 579, 188 Md, 677. 

4. Conn.—^Baldassaris v. Egan, 68 A. 
2d 120, 185 Conn. 695. 

Md.—Saunders v. Maryland Unem¬ 
ployment Compensation Board, 53 
A.2d 679, 188 Md. 677- 
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6. Conn.—Baldassaris v. Egan, 68 A.. 

2d 120, 136 Conn. 695. 

Md.—Saunders v. Maryland Unem- 
pl03rment Compensation Board, 53 
A.2d 679, 188 Md. 677. 

6. Conn.—Baldassaris v. Egan, 68 A. 
2d 120, 185 Conn. 695. 

Md.—Saunders v. Maryland Unem¬ 
ployment Compensation Board, 53 
A.2d 579, 188 Md. 677. 

7. Conn.—^Baldassaris v. h^ran, 68 A. 
2d 120, 135 Conn. 695. 

Md.—Saunders v. Maryland Unem¬ 
ployment Compensation Board, 53 
A.2d 679, 188 Md. 677. 

8. Conn.—^Baldassaris v. Egan, 68 A. 
2d 120, 135 Conn. 696. 

Md.—Saunders v. Maryland Unem- 
pl 03 rment Compensation Board, 53 
A.2d 579, 188 Md. 677. 

Similarly stated 

(1) Such legislation does not pur¬ 
pose to finance those who willingly 
refuse to work because of a labor dis¬ 
pute when work is available to them. 
Ala.—^Department of Industrial Re¬ 
lations V. Pesnell, 199 So. 720, 29 
AlaApp. 528, certiorari denied 61 
S.Ct 1118, 813 U.S. 590, 85 D.Ed. 
1645. 

Ind.—Walter Bledsoe Coal Co. v. Re¬ 
view Board of Employment Securi¬ 
ty Division of Department of” 
Treasury. 46 N.E.2d 477, 221 Ind. 
16, followed in Peabody Coal Co. v. 
Lambermont, 46 N.E.2d 706, 112 
Ind.App. 718—^Blakely v. Review 
Board of Ind. Employment Sec. 
Division, 90 N.B.2d 353, 120 Ind. 
App. 867—^Frank Foundries Cor¬ 
poration v. Review Board of In¬ 
diana, Etc., 88 N.E.2d 160, 119 Ind. 
App. 698. 

(2) It is not the purpose of such 
legislation to provide support or- 
compensation for persons when oui 
strike. 

Conn.—Almada v« Administrator,. 
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engaged. Such legislation is not intended to com¬ 
pel striking employees to remain without the bene¬ 
fits thereof for a longer period than their own ac- 
tion makes necessary.^ 

§ 80. - State and Federal Cooperation 

state unemployment Insurance or compensation stat¬ 
utes are designed to work closely with comparable fed¬ 
eral legislation, as part of a national plan to promote 
the social welfare, so that the federal and state enact¬ 
ments represent a coSperative legislative effort by the 
state and national governments to carry out a common 
public purpose. 

State unemplo 3 rment insurance or compensation 
statutes are designed to work closely with compar¬ 
able federal legislation,as part of a national plan 
to promote the social welfare,by alleviating the 
principal causes of insecurity in the economic life 
of the country, 12 so that the federal and state en¬ 
actments represent a cooperative legislative effort 
by the state and national governments to carry out 


a common public purpose,! 2 which neither govern¬ 
ment could fully achieve without the other’s co- 
operation.i4 Thus, the federal act forms the 'back¬ 
ground of practically all the state statutes on the 
subject of unemplo 3 rment compensation,!^ and was 
enacted to reimburse the federal treasury for un¬ 
employment relief expenditures which are primarily 
the burden of the states,!® and to encourage the 
states to assume their proper burden with reference 
to the problem of unemplo3rment!7 by inducing them 
to enact unemployment compensation statutes,!® 
while the state statutes were enacted in order to 
permit the states to take advantage of the benefits 
provided by the federal act.!® 

§ 81. Power to Enact, and Validity of. Stat¬ 
utes 

Subject to the requirements of the federal and state 
constitutions, an unemployment insurance or compensa¬ 
tion system can be established by legislative enactment. 


Unemployment Compensation Act, 
77 A2d 765, 137 Conn. 380. 

Ohio.—^U. S. Coal Co. v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 2 Ohio Supp. 9, affirmed 32 N. 
R2d 763, 66 Ohio App. 329. 

Tenn.—Adams v. American Lava 
Corp., 216 S.W.2d 728. 188 Tenn. 
63. 

(3) It Is not the purpose of such 

statute to compel employers to 

finance their employees in a strike 

against them. 

Conn.—^Baldassaris v. Egran, 68 A2d 
120, 135 Conn. 695. 

Md.—Saunders v. Maryland Unem¬ 
ployment Compensation Board, 53 
A2d 579, 188 Md. 677. 

9. Conn.—^Baldassaris v. Egran, 68 A 
2d 120, 135 Conn. 695. 

Md.—Saunders v. Maryland Unem¬ 
ployment Compensation Board, 53 
A2d 579, 188 Md. 677. 

10. Cal.—California Employment 
Commission v. Kovacevlch, 165 P. 
2d 917, 27 Cal.2d 546—Irvine Co. v. 
California Employment Commis¬ 
sion, 165 P.2d 908, 27 Cal.2d 570— 
California Employment Commis¬ 
sion V. Butte County Rice Growers 
Ass’n, 154 P.2d 892, 25 CaJ.2d 624 
—Wiltsee v. California Employ¬ 
ment Commission, 158 P.2d 612, 69 
Cal.App.2d 120. 

11. Cal.—California Employment 
Commission v. Eovacevich, 165 P. 
2d 917, 27 Cal.2d 546—Irvine Co. v, 
California Employment Commis¬ 
sion, 165 P.2d 908, 27 Cal.2d 570— 
California Employment Stabiliza^ 
tion Commission v. Lewis, 157 P.2d 
88, 68 CaLApp.2d 552. 

12. R.L—^Rivard v. Bijou Furniture 
Co., 21 A2d 568, 67 R.I. 251, con¬ 
formed to 27 A2d 853, 68 R.L 358. 

18. U.S.—Carmichael Southern 


Coal & Coke Co., Ala., 57 S.Ct 868, 
301 U.S. 495, 81 L.Ed. 1245, 109 
AL.R 1327. 

Conn.—Northwestern Mut. Life Ins. 
Co. V. Tone, 4 A2d 640, 125 Conn. 
183, 121 AL.R. 993. 

Minn.—^Bucko v. J. P. Quest Foun¬ 
dry Co., 38 N.W.2d 223, 229 Minn. 
131. 

Mo.—A J. Meyer & Co. ▼. Unem¬ 
ployment Compensation Commis¬ 
sion, 152 S.W.2d 184, 348 Mo. 147. 
Ohio.—State ex rel. Duify v. City of 
Cleveland, 5 Ohio Supp. 7. 
PresniuptioiL 

In absence of declaration to con¬ 
trary. it is to be presumed that con¬ 
gress intended to have state unem¬ 
ployment compensation law as close¬ 
ly coterminous as possible with fed¬ 
eral Social Security Act.—^BuckstafC 
Bath House Co. v. McKinley, Ark., 60 
S.CL 279, 308 U.S. 358, 84 L.Ed. 322. 
XnterloCkiiigr statutes 
Federal Social Security Act and 
state unemployment compensation 
act are Interlocking statutes, close¬ 
ly Interrelated, and dependent on 
each other to effectuate a common 
purpose, and state act is but an ap¬ 
pendage to federal act.—^Rivard v. 
Bijou Furniture Co., 21 A2d 563, 67 
RL 261, conformed to 27 A2d 853, 
68 R.L 358. 

Oreatiou of state agency 
Purpose of state act is to provide 
a state agency to codperate with fed¬ 
eral government in administration of 
federal act providing for creation of 
national employment system.—State 
ex rel. Hathaway v. 'Williams, 5 So. 
2d 269, 149 FUu 48. 

14b U.S.—Ccumichael v. Southern 
Coal & Coke Co., Ala., 57 S.Ct. 868, 
361 U.S. 495, 81 L.Ed. 1245, 109 
AL.R. 1827. 


Conn.—^Northwestern Mut. Life Ins. 
Co. V. Tone, 4 A2d 640, 125 Conn. 
183, 121 A.L.R. 993. 

Mo.—A J. Meyer & Co. v. Unemploy¬ 
ment Compensation Commission. 
152 S.W.2d 184, 348 Mo. 147. 

15. Mo.—A J. Meyer & Co. v. Un¬ 
employment Compensation Com¬ 
mission, supra. 

16. U.S.—Chas. C. Steward Mach. 
Co. v. Davis, C.C.AAla., 89 P.2d 
207, affirmed 57 S.Ct. 883, 301 U.S. 
548, 81 L.Ed. 1279, 109 AL.R. 1293. 

17. U.S.—Chas. C. Steward MOeush. 
Co. V. Davis, supra. 

18. N.T.—Claim of Cassaretakls, 44 
N.B.2d 391, 289 N.T. 119, motion 
denied 47 N.E.2d 438, 289 N.Y. 838, 
affirmed Standard I^edgring Corp. 
V. Murphy, 63 S.Ct. 1067, 319 U.S. 
306, 87 L.Ed. 1416—Claim of Berg¬ 
en, 44 N.B.2d 391, 289 N.T. 119, mo¬ 
tion denied 47 N.E.2d 439, 289 N.Y. 
839, affirmed International Elevat¬ 
ing CO. V. Murphy, 63 S.Ct. 1067, 
319 U.S. 806, 87 L.Ed. 1416—Claim 
of Sheredos. 44 N.E.2d 391, 289 N. 
Y. 119, motion denied 47 N.E.2d 439. 
289 N.Y. 839, appeal dismissed 
Lake Tankers Corp. v. Murphy, 63 
S.Ct. 1126, 319 U.S. 412, 87 L.Ed. 
1483—Claim of Knowlson, 44 N.B. 
2d 391, 289 N.Y. 119, appeal dis¬ 
missed Matton Steamboat Co. r. 
Murphy, 63 S.Ct. 1126, 819 U.S. 412, 
87 L.Ed. 1488—Claim of Schein. 44 
N.B.2d 391, 289 N.Y. 119—Claim of 
Smith, 44 N.E.2d 891, 289 N.Y. 119. 

19. U.S.—Carmichael v. Southern 
Coed & Coke Co., ATa », 57 S.Ct. 868, 
801 U.S. 495, 81 LuEd. 1245, 109 
ALsR 1327- 

Minn. —^Bucko V. J. F. Quost Foun¬ 
dry Co., 88 N.W.2d 228, 229 Mina. 
131. 
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Sul>ject to the requirements of the federal and I compensation system can be established by legisla-> 
state constitutions,^® an unemployment insurance or I tive enactment.®^ This may be done by a state as 


20u Pa.—Commonwealtli v. Perkins. 
41 Pa.Dist. & Co. 55, 50 Dauph.Co. 
18, affirmed 21 A.2d 45, 842 Pa. 529, 
affirmed 62 S.Ct 484, 314 U.S. 586. 
86 L.Ed. 473. 

DetezmliiatloiL of validity 

State court of last resort would not 
delay decision on constitutionality of 
Unemployment Reserves Act until 
question of validity of federal Social 
Security Act had been passed on by 
United States supreme court, since, 
if contributions under state act are 
not timely collected and deposited in 
federal trust fund, no credit on fed¬ 
eral exactions can be received, and 
since funds deposited do not beloni: 
to United States, if federal act should 
be held invalid, state could reclaim 
funda—Glllum v. Johnson, 62 P.2d 
1037, 7 Cal.2d 744, 108 A.Lr.R. 595, re¬ 
hearing denied 63 P.2d 810, 7 CaL2d 
744, 108 A.L.B. 695. 

Fresnxnptioa 

(1) StroniT presumption of consti¬ 
tutionality should be made with re¬ 
spect to act.—Celanese Corp. of 
America v. Davis, 47 A2d 379, 186 
Md. 463—^Maryland Unemployment 
Compensation Board v. Albrecht, 36 
A.2d 666. 183 Md. 87. 

(2) Statute will be presumed to be 
constitutional unless contrary clear¬ 
ly appears; in case of doubt every 
possible presumption not clearly in¬ 
consistent with the langnage and 
subject matter of act should be made 
in favor of constitutionality.—Wed's 
Auto Supply Co. V. Michigan Unem¬ 
ployment Compensation Commission, 
20 N.W.2d 818, 813 Mich. 66—Law¬ 
rence Baking Co. v. Michigan Unem¬ 
ployment Compensation Commission, 
13 N.W.2d 260, 808 Mich. 198, 154 A. 
Ii.R. 660. 

All doubts sugrgested by objections 
on constitutional grounds should be 
resolved in favor of validity of act 
and all of its provisions.—^Unem¬ 
ployment Compensation Commission 
V. J. M. Willis Barber & Beauty Shop, 
15 S.S12d 4, 219 N.a 709. 

Appropriateness to general sltua- 
tlon is predominant consideration in 
determining validity of statute of 
wide application, such as Unemploy¬ 
ment Compensation Act, and in so 
doing, its general field of operation 
is to be regarded, rather than its ap¬ 
plication to individual exceptional 
cases.—H. Buys & Co. v. Tone, 5 A2d 
23, 125 Conn. 300. 

Statutes held not Invalid 
U.S.—^Buckstaff Bath House Co. v. 
]4cKlnley, Com'r, Ark., 60 S.Ct. 279, 
308 U.S. 358, 84 L.Bd. 322—Car¬ 
michael V. Southern Opal & Coke 
Co., Ala., 57 S.Ct 868, 801 U.S. 495, 
81 L.Bd. 1245, 109 A.L.R. 1327. 

.^a.—^Beeland Wholesale Co. v. Hauf- 
man, 174 SP. 516, 234 Ala. 249. j 


Ark.—^Hlckenbottom v. McCain, 181 
S.W.2d 226, 207 Ark. 485, certio¬ 
rari denied 65 S.Ct. 189, 323 U.S. 
777, 89 L.Bd. 621, rehearing denied 
65 S.Ct. 267, 323 U.S. 817, 89 L.Bd. 
649—^McKinley v. R. L. Payne & 
Son Lumber Co.. 143 S.W.2d 38, 200 
Ark. 1114. 

Cal.—Gillum v. Johnson, 62 P.2d 1037, 
7 Cal.2d 744, 108 A.L.R. 596, re¬ 
hearing denied 63 P.2d 810, 7 Cal.2d 
744, 108 A.L.R. 595—California Em¬ 
ployment Stabilization Commission 
V. Lewis, 157 P.2d 38, 68 CaLApp.2d 
552. 

Conn.—^Wew Hhven Metal & Heating 
Supply Corp. v. Danaher, 21 A2d 
383, 128 Conn. 213. 

Ga.—Gernatt v. Huiet, 16 S.B.2d 587, 
192 Ga. 729. 

ni.—^Zelney v. Murphy, 56 W.B.2d 764, 
887 HI. 492. 

Mass.—Weiner v. Director of Divi¬ 
sion of Employment Sec., 99 N.B. 
2d 67, 327 Mass. 360—Howes Bros. 
Co. V. Massachusetts Unemploy¬ 
ment Compensation Commission, 5 
WJB1.2d 720, 296 Mass. 275, certio¬ 
rari denied 67 S.Ct. 434, 300 U.S. 
657, 81 L.Ed. 867. 

Mich.—Godsol V. Michigan Unem¬ 
ployment Compensation Commis¬ 
sion, 5 N.W.2d 519, 302 Mich. 652. 

Miss.—Tatum v. Wheeless, 178 So. 
95, 180 Miss. 800. 

N'.J.—Washington Nat. Ins. Co. v. 
Board of Review of Unemployment 
Compensation Commission, 61 A. 
2d 178, 137 N.J.Law 596, affirmed 
64 A2d 443, 1 N.J. 546—Wiley Mo¬ 
tors V. Unemployment Compensa¬ 
tion Commission, 31 A2d 39, 130 
N.J.Law 30, affirmed 35 A2d 894, 
131 N.J.Law 228. 

N.Y.—W. H. EL Chamberlin, Inc., v. 
Andrews, 286 N.Y.S. 242, 159 Misc. 
124, modified on other grounds 2 N. 
E.2d 22, 271 N.Y. 1, 106 AL.R. 1619, 
afihmed 57 S.Ct 122, 299 U.S. 515, 
81 L.Bd. 380, rehearing denied 67 
S.Ct 926, 301 U.S. 714, 81 luEd. 
1365. 

Ohio.—^Brown-Brockmeyer Co. v, 

Holmes, App., 84 N.B.2d 290, re¬ 
hearing denied 87 N.E.2d 854, re-' 
versed on other grounds 89 N.B.2d 
680, 152 Ohio St 411—State v. 
Iden, 47 N.H2d 907, 71 Ohio App. 
65. 

Pa.—^Boyertown Burial Ccueket Co. v. 
Commonwealth, Com.Pl., 61 Dauph. 
Co. 1, 15, affirmed 79 A2d 449, 866 
Pa. 674—P i d e 1 i t y-Philadelphla 
Trust Co. V. Bashore, CozxlPL, 48 
DauphCo. 59. 

R. L—^Rhode Island Unemployment 
Compensation Board v. Conway, 73 
A2d 109, 77 RI. 48. 

S. C.—^Plckelslmer v. Pratt 17 S.B.2d 
524, 198 S.C. 225. 

Tex.—Friedman v. American Surety 
Co. of New York, 161 S.W.2d 670, 
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137 Tex. 149, answer to certifiedi 
question conformed to, CivApp., 
164 S.W.2d 659. 

Utah.—^Northern Oil Co. v. Industrial' 
Commission of Utah, 140 P.2d 329, 
104 Utah 353—Globe Grain & Mill¬ 
ing Co. v. Industrial Commission, 
91 P.2d 512, 98 Utah 36, rehearing 
denied 97 P.2d 582, 98 Utah 48. 
Wash.—^Bates v. McLeod, 120 P.2d 
472, 11 Wash.2d 648. 

Wyo.—Unemployment Compensation. 
Commission v. Renner, 143 P.2d' 
181, 69 Wyo. 437. 

21. N.Y.—W. H. EL Chamberlin, Inc. 
V. Andrews, 286 N.Y.S. 242, 159’ 
Misc. 124, modified on other- 
grounds 2 N.B.2d 22, 271 N.Y. 1, 106 
AL.R. 1519, affirmed 67 S.Ct 122,. 
299 U.S. 515, 81 L.Bd. 380, rehear¬ 
ing denied 57 S.Ct 926, 301 U.S. 
714, 81 LJSd. 1366. 

BeosouB for mla 

(1) If state may care for those in- 
need when actual need is present the 
anticipation of necessities of the fu¬ 
ture is a reasonable governmental 
policy.—Gillum v. Johnson, 62 P.2d' 
1037, 7 Cal.2d 744. 108 AL.R 696, re¬ 
hearing denied 63 P.2d 810, 7 Cal.2d: 
744, 108 AL.R 595. 

(2) ECarm to the common weal may- 
arlse from unemployment warrant¬ 
ing relief by legislation.—^In re Opin¬ 
ion of the Justices, 22 N.B.2d 49, 303 
Mass. 631, 123 AL.R. 199—Howes. 
Bros. Co. V. Massachusetts Unem- 
plosmient Compensation Commission, 
5 N.B.2d 720, 296 Mass. 275, certio¬ 
rari denied 57 S.Ct 434, 800 UjS. 657, 
81 L.Bd. 867. 

(3) Unemployment with its at¬ 
tendant consequences and evils, is of~ 
very vital concern to the state, and' 
to every inhabitant thereof, since it 
has a very profound influence on the 
public welfare and its evils permeate 
every part of the social, political, and 
economic structure.—^Friedman v. 
American Surety Co. of New York, 
151 S.W.2d 670, 137 Tex. 149, answer 
to certifled question conformed to^- 
Clv.App., 154 S.W.2d 669. 

(4) Unemplo 3 rment is a govern¬ 
mental concern and manner in which 
legislature will deal therewith is a. 
matter within its discretion.—Com¬ 
monwealth V. Perkins, 21 A2d 45, 
342 Pa. 629, affirmed Perkins v. Com¬ 
monwealth of Pennsylvania, 62 S.Ct. 
484, 314 U.S. 586, 86 L.Bd. 473. 

TTnder express oonstitntlonal provi- ■ 
Sion authorizing laws providing for- 
comfort, health, safety, and general 
welfare of all employees, direct au¬ 
thority for enactment of unemploy¬ 
ment compensatioa law is granted.— 
Brown-Brbckmeyer Co. v. Holmes, 
Ohio App., 84 N.B.2d 290* rehearing- 
dez^ed 87 N.B.2d,354, reversed;on oth- 
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an exercise of its taxing powers,22 or as an exer¬ 
cise of its police powers.23 In enacting such leg¬ 
islation the legislature has the power to determine 
the scope of the act;24 it need not occupy the whole 
field,25 but it may, instead, strike at the evil where 
it is most felt,26 or where it is most practicable to 
deal with it^^ The legislature can also lay down 
definitions28 and tests^S to be applied in administer¬ 
ing the statute, and it is proper for the legislature, 
in so doing, to abrogate, for the purposes thereof, 
all master and servant precepts that exist at com¬ 
mon law.20 

In determining the validity of such legislation it 


is not for the court to determine the merits of the 
law as enacted by the legislatUTe,^! or, provided the 
act has a legitimate end and the means are reason¬ 
ably related to that end ,22 to question the wisdom^^ 
or workability^^ of the scheme set up by the legis¬ 
lature, or to say that some plan other than that 
adopted by the legislature would be preferable,*® 
or that experience might demonstrate the economic 
fallacy of the particular plan promulgated.*® 

Questions as to the manner of the operation of 
the act are legislative questions and ordinarily are 
not within the power of the court to consider in 
determining the validity of the act**^ Accordingly, 


er grounds 89 N.E.2d 580, 162 Ohio St. 
411. 

fl2. Cal.—California Employment 

Commission v. Los Angeles Down 
Town Shopping News Corporation, 
150 P.2d 186, 24 Cal.2d 421. 

N.Y.—-W. H. Chamberlin, Inc., v. 
Andrews, 286 N.T.S. 242, 159 Misc. 
124, modified on other grounds 2 
N.B.2d 22, 271 N.T. 1, 106 A.L.R. 
1619, affirmed 57 S.Ct. 122, 299 TT.S. 
S16, 81 L.Ed. 880, rehearing denied 
«7 S.Ct. 926, 301 U.S. 714, 81 L.Bd. 
1365. 

Ohio.—State v. Men. 47 N.E.2d 907, 
71 Ohio App. 65. 

Tex.—^EYledman v. American Surety 
Co. of New York, 151 S.W.2d 670, 
137 Tex. 149, answer to certified 
•question conformed to, CivApp., 
154 S.W.2d 669. 

Utah.—Globe Grain & Milling Co. v. 
Industrial Commission, 91 P.2d 
612, 98 Utah 36, rehearing denied 97 
P.2d 582, 98 Utah 48. 

Wyo.—^Unemployment Compensation 
Commission v. Renner, 143 P.2d 
181, 59 Wyo. 437. 

23. U.S.—^In re Auto Electric Re¬ 
pair & Parts Co., D.C.Ky., 41 P. 
Supp. 3. 

Ala.—Tennessee Coal, Iron & R. Co. 
V. Martin, 36 So.2d 547, 251 Ala. 153 
—^Beeland Wholesale Co. v. Kauf¬ 
man, 174 So. 516, 234 Ala. 249. 

Arlz.—Sisk v. Arizona Ice & Cold 
Storage Co., 141 P.2d 395, 60 Ariz. 
496. 

Colo.—^Industrial Commission v. 

Northwestern Mut Life Ins. Co., 88 
P.2d 560, 103 Colo. 550. 

HI.—American Steel Foundries v. 
Gordon, 88 N.E.2d 465, 404 Ill. 174 
—^Llndley v. Murphy, 66 N.E.2d 
832, 887 ni. 606—Zelney v. Mur¬ 
phy, 56 N.E.2d 764, 887 Ul. 492— 
Oak Woods Cemetery Ass’n v. Mur¬ 
phy, 50 N.E.2d 582, 383 HI. 301— 
Winakor v. Annunzlo, 99 N.E.2d 
191, 409 I11.APP. 236. 

Mass.—Weiner v. Director of Divi¬ 
sion of Employment Sec., 99 N.EL 
2d 57, 327 Mass. 860—Howes Bros. 
Co. V. Massachusetts Unemploy¬ 
ment Compensation Commission, 5 
M.B.2d 720, 296 Mass. 275^ certio¬ 


rari denied 67 S.Ct. 434. 300 U.S. 
657, 81 L.Ed. 867. 

N.Y.—W. H. H Chamberlin, Inc., v. 
Andrews, 286 N.Y.S. 242, 169 Misc. 
124, modified on other grounds 2 
N.E.2d 22. 271 N.Y. 1, 106 A.L.R 
1519, affirmed 57 S.Ct. 122, 299 U.S. 
615, 81 L.Ed. 380, rehearing denied 
67 S.Ct 926, 301 U.S. 714, 81 L.Ed. 
1365. 

Or.—Singer Sewing Mach. Co. v. 
State Unemployment Compensa¬ 
tion Commission, 116 P.2d 744, 167 
Or. 142, 138 A.L.R. 1898. 

Pa.—^MacParland v. Unemploirment 
Compensation Board of Review, 45 
A.2d 423, 168 Pa.Super. 418—Com¬ 
monwealth V. Perkins, 41 Pa.Dist. 
& Co. 55. 50 Dauph.Co. 18, affirmed 
21 A.2d 46, 842 Pa. 529, affirmed 
62 S.Ct 484, 814 U.S. 586, 86 L.Ed. 
473. 

S.a—Pickelsimer v. Pratt, 17 S.E.2d 
524, 198 6.C. 225. 

Utah.—Northern Oil Co. v. Industrial 
Commission of Utah, 140 P.2d 829, 
104 Utah 353—Singer Sewing Mach. 
Co. V. Industrial Commission of 
Utah, Department of Placement 
and Unemployment Insurance, 134 
P.2d 479, 104 Utah 175, rehearing 
denied 141 P.2d 694, 104 Utah 196 
—Globe Grain & Milling Co. v. In¬ 
dustrial Commission, 91 P.2d 512, 
98 Utah 36, rehearing denied 97 P. 
2d 682, 98 Utah 48. 

Waah.—^International Shoe Co. v. 
State, 154 P.2d 801, 22 Wash.2d 
146, affirmed 66 S.Ct 154, 826 U.S. 
310, 90 L.Ed. 96, 161 A.L.R. 1057— 
In re Yakima Fruit Grower's Ass’n, 
146 P.2d 800, 20 Wash.2d 202—Mac- 
Veigh V. Division of Unemployment 
Compensation, 142 P.2d 900, 19 
Wash.2d 383. 

wyo.—^Unemployment Compensation 
Commission v. Renner, 148 P.2d 
181, 69 Wyo. 487. 

24. N.C.—^Unemployment Compensa^ 
tlon Commission v. City Ice &, Coal 
Co., 8 S.E.2d 290, 216 N.a 6. 

25. U.S.—Carmichael v. Southern 
Coal & Coke Co., Ala., 67 S.Ct 877, 
801 U.S. 619, 81 L.Ed. 1246, 109 
A.L.R. 1327. 

Pa.—Department of Labor and In- 
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I dustry V. New Enterprise Rural 
Elec. Co-op., 43 A.2d 90, 352 Pa. 
413. 

26. U.S.—Carmichael v. Southern 
Coal & Coke Co., Ala., 67 S.Ct 877, 
801 U.S. 519, 81 L.Ed. 1246, 109 A. 
L.R. 1327. 

Pa.—Department of Labor and In¬ 
dustry T. New Enterprise Rural 
Elec. Co-opw, 43 A.2d 90, 352 Pa. 
413. 

27. U.S.—Carmichael t. Southern 
Coal & Coke Co.. Ala., 57 S.Ct 877, 
801 U.S. 519, 81 L.Ed. 1245, 109 A. 
L.R. 1327. 

Pa.—^Department of Labor and In¬ 
dustry V. New Enterprise Rural 
Elec. Co-op., 48 A.2d 90, 862 Pa. 
418. 

28. N.C.—Unemployment Compensa¬ 
tion Commission v. City Ice A Coal 
Co., 8 SE.2d 290, 216 N.C. 6. 

29. N.U—-Unemployment Compensa¬ 
tion Commission v. City Ice & Coal 
Co., supra. 

SO. Pla-—Gentile Bros. Co. v. Flor¬ 
ida Industrial Commission, 10 6o.2d 
568, 151 Fla. 857. 

31. Iowa.—Merchants Supply Co. v. 
Iowa Employment Security Com¬ 
mission, 16 N.W.2d 572, 236 Iowa 
872. 

32. Ala.—Beeland Wholesale Co. v. 
Kaufman, 174 So. 516, 234 Ala. 249. 

33. Cal.—Bodlnson Mfg. Co. v. Cali¬ 
fornia Employment Commission, 
109 P.2d 935, 17 CaL2d 321. 

Or .—Layman v. State Unemplojrment 
Compensation Commission, 117 P. 
2d 974, 167 Or. 879, 136 A.L.R. 1468. 

Pa.—Commonwealth v. Perkins, 41 
Pa.Dist. & Co. 55, 50 Dauph.Co. 18, 
affirmed 21 A.2d 45, 342 Pa. 529, af¬ 
firmed 62 S.Ct. 484, 314 U.Sw 586, 86 
L.Ed. 473. 

34. Ala.—^Beeland Wholesale Co. v. 
Kaufman, 174 So. 516, 234 Ala. 249. 

35. CaL—Gillum v. Johnson, 62 P.2d 
1037, 7 Cal.2d 744, 108 A.L.R. 591^ 
rehearing denied 63 P.2d 810, 7 CaL 
2d 744, 108 A.L.R. 595. 

36. CaL—Gillum v. Johnson, supra. 

37. Wis.—Spielmann t. Industrial 
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the legislature may provide that the act is to be¬ 
come operative on its approval by a designated 
federal agency,and it may also make the continued 
operation of the act dependent on a future contin¬ 
gency that the United States supreme court shall 
not declare a specified portion of the federal Social 
Security Act invalid.^^ Likewise, the fact that in¬ 
dustries in states having unemployment insurance 
acts will suffer in competition with similar indus¬ 
tries in states not having such legislation does not 
affect the validity of such acts,^0 since this is a 
question for the legislature, and not the courts, to 
consider.^i 

§ 82. -State and Federal Cooperation 

Relief of unemployment is a matter as to which the 
federal government and the state government may law¬ 
fully coSperate, and the federal Social Security Act 
does not constitute an improper coercion or bribe by 
the federal government of the state government In a mat¬ 
ter In which the state government has full and complete 
Jurisdiction. 


Relief of unemplojrment is a matter as to which 
the federal government and the state government 
may lawfully cooperate, and while, as discussed 
supra § 80, state unemployment compensation or 
insurance statutes are enacted for the purpose of 
permitting the states to take advantage of the bene¬ 
fits of the federal Social Security Act, the federal 
Social Security Act does not constitute an improper 
coercion's or bribe^^ by the federal government of 
the state government in a matter in which the state 
government has full and complete jurisdiction, since 
under the terms of the federal act, a state wishing 
to take advantage of the benefits thereof is given a 
wide range of judgment as to the particular type of 
statute to be enacted by it,^® and it need not con¬ 
form in every respect to the national ideology on 
the subject as expressed in the federal act,^® as long 
as it does not depart from standards ranked as 
fundamental by congress.^*^ In addition, the federal 
act does not require or compel the state govem- 


Commission, 295 N.W. 1, 236 Wls. 
240. 

38. Mass.—Howes Bros. Co. v. Mas¬ 
sachusetts Unemployment Compen¬ 
sation Commission, 5 N.E].2d 720, 
296 Mass. 275, certiorari denied 57 
S.Ct 434, 300 U.S. 657, 81 Xi.Bd. 
867. 

39- Okl.—Gibson Products Oo. of 
Tulsa V. Murphy, 100 P.2d 463, 186 
Okl. 714. 

40. N.T.-—W. H. H. Chamberlin, Inc., 
V. Andrews, 286 N.Y.S. 242, 169 
Misc. 124, modified on other 
grounds 2 N.B.2d 22, 271 N.Y. 1, 106 
A,Ii.B. 1619, affirmed 57 S.Ct 122, 
299 U.S. 615, 81 L.Bd. 380, rehear¬ 
ing denied 57 S.Ct 926, 301 U.S. 
714, 81 Li.Bd. 1365. 

41. N.Y.— W. H. H. Chamberlin, Inc. 
V. Andrews, supra- 

48. U.S.—Chas. C. Steward Mach. 
Co. V. Davis, Ala., 67 S.Ct 883, SOI 
U.S. 548, 81 L.Bd. 1279, 109 A.LuR. 
1293. 

43. US.—Chas. C. Steward Mach. 
Co. V. Davis, supra—Gulf States 
Paper Corp. v. Carmichael, D.C. 
Ala., 17 F.Supp. 225, modified on 
other grounds 57 S,Ct 674, 300 U 
S. 644, 81 LhEd. 858, reversed on 
other grounds 67 S.Ct 868, 301 U 
S. 495, 81 L.Ed. 1246, 109 A.L.R. 
1327—Southern Coal & Coke Co. v. 
Carmichael, D.C.Ala., 17 F.Supp. 
225, modified on other grounds 57 
S.Ct 674, 300 U.S. 644, 81 L.Ed. 
868, reversed on other grounds 67 
S.Ct 868, 301 U.S. 496. 81 L.Ed. 
1246, 109 A.D.R. 1327. 

Mass.—Howes Bros. Co. v. Massa¬ 
chusetts Unemployment Compensa¬ 
tion Commission, 5 N.E.2d 720, 296 
Mass. 275, certiorari denied 67 S. 
Ct 434, 300 US. 657, 81 L.Ed. 867. 


Sspedally where state act preoedes 
federal act, federal act does not con¬ 
stitute Improper coercion of state 
government—Gillum v. Johnson, 62 
P.2d 1037, 7 Cal.2d 744, 108 A.L.R. 
595, rehearing denied 63 P.2d 810, 7 
Cal.2d 744, 108 A.L.R. 695. 

State act held sot invalid as prod¬ 
uct of coercion by federal govern¬ 
ment 

U.S.—Carmichael v. Southern Coal & 
Coke Co., Ala., 67 S.Ct 868, 301 U.S. 
496, 81 L.Ed. 1245, 109 A.L.R. 1327. 
Miss.—^Tatum v. Wheeless, 178 So. 96, 
180 Miss. 800. 

44, U.S.—Gulf States Paper Corp. v. 
Carmichael, D.CJLla., 17 F.Supp. 
226, modified on other grounds 67 
S.Ct 674, 300 U.S. 644, 81 L.Ed. 868, 
reversed on other grounds 57 S.Ct. 
868. 301 U.S. 495, 81 L.Ed. 1245, 
109 A.L.It 1327—Southern Coal & 
Coke Co. V. Carmichael, D.C.Ala., 
17 F.Supp. 225, modified on other 
grounds 57 S.Ct 674, 300 U.S. 644, 
81 L.Ed. 858, reversed on other 
grounds 57 S.Ct 868, 301 U.S. 495, 
81 L.Ed. 1246. 109 A.L.R. 1327. 

45- lU.S.—Chas. C. Steward Mach. 
Co. V. Davis, Ala., 57 S.Ct. 883, 301 
US. 548, 81 L.Ed. 1279, 109 A.L.R. 
1293. 

N.Y.—Claim of Cassaretakls, 44 N.E. 
2d 391, 289 N.Y. 119, motion denied 
47 N.E.2d 438, 289 N.Y. 838, af¬ 
firmed Standard Dredging Corp. v. 
Murphy, 63 S.Ct 1067, 319 U.S. 306, 
87 L.Ed. 1416—Claim of Bergen, 
44 N.B.2d 391, 289 N.Y. 119, motion 
denied 47 N.E.2d 439, 289 N.Y. 839, 
affirmed International Elevating 
Co. V. Murphy, 63 S.Ct 1067. 319 
U.S. 306. 87 L.Ed. 1416—Claim of 
Sheredos, 44 N.B.2d 391, 289 N.Y. 
119, motion denied 47 N.E.2d 439, 
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289 N.Y. 839, appeal dismissed Lake 
Tankers Corp. v. Murphy, 63 S.Ct. 
1126, 319 U.S. 412, 87 L.Ed. 1483— 
Claim of Hnowlson, 44 N.E.2d 391, 
289 N.Y. 119, appeal dismissed Mat- 
ton Steamboat Co. v. Murphy, 63 
S.Ct 1126, 319 US. 412, 87 L.Bd. 
1483—Claim of Schein, 44 N.B.2d 
391, 289 N.Y. 119—Claim of Smith, 
44 N.B.2d 391, 289 N.Y. 119, appeal 
denied 82 N.Y.S.2d 108, 263 App. 
Div. 774. 

N.C.—^Unemployment Compensation 
Commission v. National Life Ins. 
Co., 14 S.B.2d 689, 219 N.C. 676— 
Unemployment Compensation Com¬ 
mission of North Carolina v. Jeff¬ 
erson Standard Life Ins. Co., 2 S.E. 
2d 584, 215 N.C. 479. 

46. Iowa.—^Equitable Life Ins. Co. 
of Iowa V. Iowa Employment Se¬ 
curity Commission, 2 N.W.2d 262, 
231 Iowa 889, 139 A.L.R. 885. 

N.C.—^Unemployment Compensation 
Commission v. National Life Ins. 
Co., 14 S.B.2d 689, 219 N.C. 676. 

47- U.S.—Chas. C. Steward Mach. 
Co. V. Davis, Ala., 67 S.Ct 883, 301 
U.S. 648, 81 L.Ed. 1279, 109 A.L.It 
1293. 

N.C.—^Unemployment Compensation 
Commission of North Carolina v. 
Jefferson Standard Life Ins, Co., 2 
<S.E.2d 684, 215 N.C. 479. 

What oonstltates snfflcieiLt codrdlna- 
tion. 

State and federal unemployment 
compensation laws are sufficiently co¬ 
ordinated if there is within the state 
sufficient reciprocity between em¬ 
ployment on which tax is levied and 
those who receive its benefits.—Un¬ 
employment Compensation Commis¬ 
sion v. National Life Ins. Co., 14 S. 
E.2d 689, 219 N.U 676. 
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ment to adopt a system of unemplojrment compen¬ 
sation,since the state government is free to accept 
or reject the benefits of the federal act,^® and any 
failure of the state government to comply with the 
federal act will affect only the right of the state to 
federal contribution,®® so that a state act will not 
be held invalid merely because federal officers ad¬ 
ministering the federal act do not approve of the 
policies set forth in the state act.®i Furthermore, 
under the terms of the federal act, the state govern¬ 
ment remains free to repeal unemplosnment compen¬ 
sation laws once enacted by it,®® and withdraw from 
the arrangement at any time,®® by withdrawing its 
deposits in the federal treasury.®^ 

§ 83. -Taxes or Contributions; Funds 

a. In general 


b. Under federal statutes 

c. Amount or rate 

d. Liens and penalties 

e. Trust fund 

a. In General 

Subject to constitutional limitations, the state leg¬ 
islature has power to Impose a tax on employers for 
unemployment compensation, and it may also require 
employees to contribute for such purpose. 

Subject to constitutional limitations,®® as part of 
an unemployment compensation act setting up a 
comprehensive scheme for providing unemployment 
benefits for persons employed within the state by 
employers designated by the act and creating a com¬ 
mon fund for such purpose, the state legislature has 
the power to impose a tax on,®® or require contribu¬ 
tions from,®^ employers, inasmuch as relief of un- 


48. U.S.—Chas. C. Steward M^ch. 
Co. V. Davis, Ala., 67 S.Ct 88S. 301 
U.S. 648, 81 L.Ed. 1279, 109 A.D.R. 
1293—^Beeland Wholesale Co. v. Da¬ 
vis, D.C.Ala., 17 F.Supp. 529, af¬ 
firmed. C.C.A.. 88 P.2d 447, followed 
in Alpha Portland Cement Co. v. 
Davis, 88 P.2d 449 (2nd case) cer¬ 
tiorari denied 67 S.Ct. 674, 300 U.S. 
681, 81 L.Ed. 884, certiorari denied 
Beeland Wholesale Co. v. Davis, 67 | 
S.Ct. 672, 300 U.S. 680, 81 L.Bd. 
884. 

CaJ.—Gillum v, Johnson, 62 P.2d 
1037, 7 CaL2d 744, 108 A.L.R. 696, 
rehearing: denied 63 P.2d 810, 7 CaL 
2d 744, 108 A.L.II. 695. 

49. Miss.—Tatum v. Wheeless, 178 

So. 96, 180 Miss. 800. 

Provided it does not infringe oon^ 
stltatlonal provisions, federal act 
may name provision g:oveming: g:rant 
of aid or advantages to state, which 
is free to accept-or reject it.—Tatum 
V. Wheeless, supra, 
sa Ariz.—^Donaldson v. Sisk, 113 P. 

2d 860, 57 Ariz. 318. 

As constiLtntliig penalty 

Federal act making: appropriation 
for administration of state unem¬ 
ployment compensation laws is not 
invalidated by fact that states which 
do not enact such laws are thereby 
penalized to the extent that there 
is no provision in the act fo!r aiding 
the unemployed in such states where¬ 
as their employers must pay the full 
amount of the tax as though there 
were such laws.—Beeland Wholesale 
Co. V. Kaufman, 174 So. 616, 234 Ala 
249. 

61. Ariz.—Donaldson v. Sisk, 114 P. 
2d 907, 67 Ariz. 483. 

52. U.S.—Chas. C. Steward Mach. 
Co. V. Davis, Ala, 67 S.Ct. 883, 301 
U.S. 648, 81 L.Ed. 1279, 109 AL.K. 
1293. 

Miss.—^Tatum v. Wheelesa 178 So. 95, 
180 Miss. 800. 


53. Misa—Tatum v. Wheeless, su¬ 
pra 

54. U.S.—Chaa C. Steward Mach. 
Co. V. Davis, Ala, 67 S.Ct. 883, 301 
U.S. 648, 81 LuEd. 1279, 109 ALuR. 
1293. 

Miss.—Tatum v. Wheeless, 178 So. 95, 
180 Miss. 800. 

65. Ala—^Beeland Wholesale Co. v. 
Kaufman, 174 So. 616, 234 Ala 249. 
ConstLtntionai piinolples applicable 
to state taxation govern validity of 
tax imposed. 

U.S.—Carmichael v. Southern Coal & 
Coke Co., Ala, 57 ac^ 868, 301 

U. S. 495, 81 LuEd. 1245, 109 AUB. 
1327. 

Ohio.—State v. Iden, 47 N’.B.2d 907, 71 
Ohio App. 65. 

Provisions held not invalid 

(1) In general. 

U.S.—^International Shoe Co. t. State 
of Wash. Office of Unemployment 
Compensation and Placement, 
Wash., 66 act. 164, 326 U.S. 810, 
90 L.Ed. 96, 161 ALr.R. 1057. 

Ala—^Beeland Wholesale Co. v. Kauf¬ 
man, 174 So. 516, 234 Ala 249. 

R.I.—^Rhode Island Unemployment 
Compensation Board v. Conway, 78 
A2d 109, 77 R.L 48. 

(2) As violating constitutional re¬ 
strictions on property taxes. 

Ala—^Beeland Wholesale CO. v. Kauf¬ 
man, supra 

Ind.—^Benner^Coryell Lumber Co. v. 
Indiana Unemployment Compensa¬ 
tion Board, 29 N.E.2d 776, 218 Ind. 
20, certiorari denied Indiana Un¬ 
employment Compensation Board 

V. Benner-Coryell Lumber Co., 61 
S.Ct 741, 312 U.S. 698, 86 L.Ed. 
1132. 

(3) As violating constitutional 
provision that no tax shall be levied 
except in pursuance of law.—^Pickel- 
simer v. Pratt 17 S.E.2d 624, 198 S.C. 
226. 

(4) As against contention that If 
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state can subject employer engaged 
in fishing in ocean within territorial 
limits of state to regulation other 
states might do likewise, where em¬ 
ployers* business is sufficiently local¬ 
ized to avoid dangers and liabilities 
of multifarious taxation.—Shore 
Fishery v. Board of Review of Un¬ 
employment Compensation Commis¬ 
sion. 21 A2d 634, 127 N.J.Law 87. 

(5) As against contention that 
they place burden of providing eco¬ 
nomic security on employers only, in 
view of distinction between employ¬ 
ers and employees generally.—^Unem- 
plosrment Compensation Commission 

V. Renner, 143 P.2d 181, 69 Wyo. 437. 

Betroaotlve statntes have been held 
invalid. 

N.C.—^Unemployment Compensation 

Commission of North CJarolina v. 
Wachovia Bank & Trust CJo., 2 S. 
R2d 692, 216 N.C. 49L 
Wash.—^Bates v. McLeod, 120 P.2d 
472, 11 Wash.2d 648. 

56. U.S.—C!armichael v. Southern 
Coal & Coke Co., Ala, 57 S.Ct. 868. 
801 U.S. 496, 81 L.Ed. 1246, 109 A 
L.R. 1327. 

Ky.—^Unemployment Compensation 

C!ommlssion v. Savage, 140 S.W.2d 
1073, 283 Ky. 301. 

S.C.—^Plckelsimer v. Pratt, 17 S.E.2d 
624, 198 S.C. 225. 

Tex.—^Ebrledman v. American Surety 
Co. of New York, 161 S.W.2d 670, 
137 Tex. 149, answer to certified 
Question conformed to, Clv.App., 
164 S.W.2d 669. 

W. Va—Christopher v. James, 12 SJBJ. 
2d 813, 122 W.Va. 666. 

Wis.—Industrial Commission v. 

Woodlawn Cemetery Ass*n, 287 N. 
W. 760, 232 Wis. 627. 

Wyo.—'Unemployment Compensation 
Commission v. Renner, 143 P.2d 
181, 69 Wyo. 437. 

57. Ajk .—^Buckstaff Bath House Co« 
V. McKinley, 127 S.W.2d 802, 198 
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employment constitutes a public purpose for which 
state funds raised by taxation may be used,58 not¬ 
withstanding no part of the amount paid by a single 
employer may be applied for the benefit of his em¬ 
ployees.®® It is immaterial to the validity of such 
a provision whether the tax imposed is called an ex¬ 
cise tax,®® or whether it is called by any other 
name,®! Absolute equality, in every respect, need 
not be obtained in contributions required from em¬ 
ployers,®® and it is not the province of the court, 
in passing on the validity of such a statute, to de¬ 
termine whether it accomplishes this objective.®® 
Accordingly, it is proper for the act to specify ex¬ 


ceptions to, or exemptions from, the tax or con- 
tribution,®^ and to base such exceptions or exemp¬ 
tions on the number of persons employed by an em¬ 
ployer.®® 

The statute, in addition to imposing a tax on, or 
requiring contributions of, employers, may provide 
that employers are forbidden to deduct any part of 
their contributions from their employees’ wages,®®’ 
and it may also forbid employers to enter into conr 
tracts with their employees changing tihe burden of 
the required contributions.®^ While the statute may 
require employees to contribute to the fund,®® the 


Ajfk, 91, affirmed 60 S.Ct. 279, 308 
U.S. 368, 84 822. 

Mass.—Howes Bros. Co. ▼. Massa¬ 
chusetts TJnemplo 3 rmeiit Compenssr 
tlon Commission, 5 N.E.2d 720, 296 
Mass. 275, certiorari denied 57 S. 
Ct. 434, 300 U.S. 657, 81 KBd. 867. 
Ohio.-^tate v. Iden. 47 N.BL2d 907, 
71 Ohio App. 65. 

Pa.—Commonwealth ▼. Perkins, 41 
Pa.Diat. & Co. 56, 50 Dauph. 18. 
affirmed 21 A.2d 45, 342 Pa. 629, 
affirmed Perkins v. Commonwealth 
of Pa., 62 S.Ct. 484, 314 XJjS. 686, 

86 KEd. 473. 

58. U.S.—Carmichael v. Southern 
Coal & Coke Co., ^Ala, 67 S.Ct. 868, 
301 n.S. 495, 81 L.Ed. 1245, 109 A. 
Jj.IL 1327. 

Me.—^Maine Uhemployment Compen¬ 
sation Commission v. Androscog^ 
gin, 16 A.2d 252, 137 Me. 154. 
N.Y.—Claim of Cassaretakls, 44 K.E. 
2d 391, 289 N.T. 119, motion denied 
47 ]Sr.E.3d 438, 289 N.T. 838, af¬ 
firmed Standard Dredging Corp. v. 
Murphy, 63 &Ct 1067, 319 U.S. 306, 

87 L.Ed. 1416—Claim of Bergen, 
44 N.E.2d 391, 289 N.T. 119, motion 
denied 47 NJB].2d 439. 289 N.T. 839, 
affirmed International Elevating 
Co. V. Murphy, 68 S.Ct. 1067, 319 
U.S. 306, 87 L.Ed. 1416—Claim of 
Sheredos, 44 N.E.2d 391, 289 N.T. 
119, motion denied 47 N.E.2d 439, 
289 N.T. 839, appeal dismissed Lake 
Tankers Corp. v. Murphy, 63 S.Ct. 
1126, 319 U.S. 412, 87 L.Bd. 1488—• 
Claim of Enowlson, 44 N.112d 391, 
289 N.T. 119, appeal dismissed Mat- 
ton Steamboat Co. v. Murphy, 63 S. 
Ct. 1126, 819 U.S. 412, 87 L.Ed. 
1483—Claim of Schein, 44 N.E.2d 
391, 289 N.T. 119—Claim of Smith, 
44 N.E.2d 891, 289 N.T. 119. 

Pa.—^Boyertown Burial Casket Co. v. 
Commonwealth, Com.PL, 61 Dauph. 
Co. 1, 15, affirmed 79 A.2d 449, 366 
Pa. 574. 

69. Mass.—Howes Bros. Co. v. Mas¬ 
sachusetts Unemplosmient Compen¬ 
sation Commission, 5 N.EL2d 720, 
296 Mass. 276, ceMiorarl denied 67 
S.Ct 484, 800 U.S. 667, 81 L.Ed. 867. 

SQi U.S.—Carmichael t« Southern i 


Coal & Coke Co., Ala., 57 6.Ct. 868, 
801 U.S. 495, 81 LEd. 1245, 109 
A.Ii.R. 1827. 

BeMOXL for mle 

Tax is not unconstitutional as ex¬ 
cise tax on exercise of simple, nature 
al right not affected with any public 
interest, since funds are raised by 
commonwealth for particular purpose 
through exercise of police power, and 
cannot rightly and in good conscience 
be diverted to any other purpose.— 
Howes Bros. Co. v. Massachusetts 
Unemployment Compensation Com¬ 
mission, 5 N.K2d 720, 296 Mass. 275, 
certiorari denied 57 S.Ct. 484, 300 U.S. 
657, 81 li.Ed. 867. 

61. U.S.—Carmichael ▼. Southern 
Coal & Coke Co., Ala., 57 S.Ct 868, 
301 U.S. 495, 81 L.Ed. 1245, 109 A. 
L.R. 1327. 

63. Iow€L—^Merchants Supply Co. v. 
Iowa Employment Security Com¬ 
mission, 16 N.W.2d 672, 235 Iowa 
872. 

63. Iowa.—^Merchants Supply Oo. v. 
Iowa Employment Security Com¬ 
mission, supra. 

64. U.S.—Carmichael v. Southern 
Coal & Coke Co., Ala., 57 S.Ct 868, 
301 U.S. 495, 81 L.Ed. 1245, 109 A. 
L.R. 1827. 

Charitable oorporatloBUi 
Exemption of corporations organ¬ 
ized and operated for charitable puiv 
poses is a valid exercise of police 
power.—^Industrial Commission v. 
Woodlawn Cemetery Ass’n, 287 N.W. 
750, 232 Wis. 527* 

ZTatloxLal banks 

Act is not unconstitutional in so 
far as it purports to tax state banks 
and exempt national banks from tax¬ 
ation thereunder, since national 
banks are exempt from taxation un¬ 
der federal Constitution and acts of 
congress.—^Barnes v. Anderson Nat 
Bank of Lawrenceburg, 169 6.W.2d 
838, 293 Ky. 592, 145 A.L.R. 1066. 

65. Me.—^M a i n e Unemployment 

Compensation Commission v. An¬ 
droscoggin Junior, 16 A.2d 252, 137 
Me. 154. 


Distinction between, old and new ooxdu 
panles 

Failure of law to make distinction 
between employees who work on 
original construction and those who* 
labor in plemt's subsequent opera¬ 
tion, in determining whether employ¬ 
er has sufficient number of employees- 
to be required to contribute to fund, 

I does not work an unreasonable dis¬ 
crimination against a new company, 
so as to render act unconstitutional,, 
although an older company in exactly 
same field and exactly same condi¬ 
tions as to employment might be re¬ 
quired to make no contributions dur^ 
ing period a new company would be 
1 required to contribute.—^Maine Un¬ 
employment Compensation Commis¬ 
sion V. Androscoggin Junior, supra. 

[ 66. N.T.—-W. H. H. Chamberlin, Inc., 
V. Andrews, 286 N.T.S. 242, 159 
Misc. 124, modified on other 
grounds 2 N.B.2d 22, 271 N.T. 1, 
106 AL.R. 1619, affirmed 57 S.Ct 
122, 299 U.S*. 515, 81 L.Ed. 380, re¬ 
hearing denied 57 S.Ct 926, 301 U.6. 
714, 81 L.Ed. 1365. 

67. Mass.—^Howes Bros. Co. v. Mas¬ 
sachusetts Unemployment Compen¬ 
sation Commission, 5 N.E.2d 720, 
296 Mass. 275, certiorari denied 57 
B.Ct 434, 300 U.S. 657, 81 L.Ed. 
867. 

N.T.—W. H. H. Chamberlin, Inc., v. 
Andrews, 286 N.T.e. 242, 169 Misc. 
124, modified on other grounds 2 
N.B.2d 22, 271 N.T. 1, 106 A.L.R. 
1619, affirmed 57 S.Ct 122, 299 U.S. 
515, 81 L.Ed. 380, rehearing denied 
57 SwCt 926, 301 U.S. 714, 81 L.Ed. 
1365. 

68. U.S.—Carmichael v. Southern 
Coal & Coke Co., Ala., 57 S.Ct 868. 
801 U.S. 496, 81 L.¥d. 1245, 109 A. 
L.R. 1327. • 

Ala.—Beeland Wholesale Co. v. Kauf¬ 
man, 174 So. 516, 234 Ala. 249. 

Ky.—^Unemployment Compensation 

Commission v. Savage, 140 S.W.2d 
1073, 283 Ky. 801. 

Mass.—^Howes Bros. Co. ▼. Massa¬ 
chusetts Unemployment Compensa¬ 
tion Commission, 5 N.E.2d 720, 296 
Mass. 275, certiorari denied 57 S. 
Ct 434, 300 U.S. 657, 81 L.Ed. &57. 
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fact that employees® ® or the stated® is not required 
to contribute will not render the statute invalid. 

Carry-over provision. It is proper for an unem¬ 
ployment compensation law to contain a provision 
requiring one who has contributed thereunder as an 
employer to make written application for termina¬ 
tion of coverage prior to a specified date or his sta¬ 
tus as an employer, and his liability for contribu¬ 
tions, as such, will be continued,'^! in view of the 
beneficial effect of such a provision in simplif 3 ring 
the work of the administrative authorities,^^ with¬ 
out unduly and imreasonably burdening the em¬ 
ployer,*^® and at the same time giving the employer 
full protection.'^^ 

b. Under Federal Statutes 

The unemployment tax Imposed on employers by the 
federal Social Security Act, later Incorporated Into the 
federal UnempFoyment Tax Act, providing for grants 
to the states for the purpose of assisting in the adminis¬ 
tration of unemployment compensation laws enacted by 
the states and approved by the federal government is 
valid. 

The unemployment tax imposed on employers by 
the federal Social Security Act, later incorporated 
into the federal Unemployment Tax Act, 26 U.S. 
CA. § 1600 et seq, providing for grants to the 
states for the purpose of assisting in the adminis¬ 


tration of unemployment compensation laws enacted 
by the states and approved by the federal govern¬ 
ment is valid,75 as against the contention that the 
tax is not imposed for revenue to support the gov¬ 
ernment but for the purpose of providing a fund to 
support state administrations in matters beyond the 
province of congress to control,*^® as well as against 
the contention that the tax is designed to be paid out 
to employees as unemployment compensation,^^ in¬ 
asmuch as no part of the fund raised by the tax is 
appropriated for the use of the states,*^® or in direct 
aid to the unemployed.*^® Moreover, the tax is not 
invalid because certain classes of employers are ex¬ 
empted therefrom,®® even with respect to exemp¬ 
tions granted on the basis of the number of persons 
employed by the employer.®! In addition, the tax is 
not invalid because of the credit allowed on account 
of the payment by an employer of like exactions 
under state statutes.®® 

c. Amotmt or Bate 

Within constitutional limitations, the legislature has 
wide, if not plenary, powers In specifying the amount 
or rate of assessments or contributions to be made under 
an unemployment compensation act. 

Within constitutional limitations, the legislature 
has wide, if not plenary, powers in specifying the 


69. N.T.—W. EL H. Chamberlin. Inc., 
V. Andrews, 286 N.Y.S. 242. 169 
Mlsc. 124. modified on other 
grounds 2 N.B.2d 22, 271 N.T. 1, 106 
A.L.H. 1519, affirmed 57 S.Ct 122, 
299 U.S. 515, 81 L.Bd. 380, rehear^ 
Ing denied 67 ®.Ct 926, 301 U.S. 714, 
81 L.Ed. 1365. 

70. N.T.—W. H. EL Chamberlin, Inc., 
V. Andrews, supra. 

71. Ga.—Gematt v. Hulet, 16 S.B.2d 
587, 192 Ga. 729. 

E^aiL-^tate, by State Labor Com’r 
V. Sosna, 187 P.2d 129, 156 Kan. 
722. 

Me.—^Maine Unemployment Compen¬ 
sation Commission v. Androscoggin 
Junior, 16 A.2d 252, 137 Me. 154. 

Tex.—^Webb v. State, CivJi 4 ;>p., 166 
S.W.2d 657. 

7S. Me.—^M a i n e Unemployment 

Compensation Commission v. An¬ 
droscoggin Junior, 16 A.2d 252, 187 
Ma 154. 

73. Kan .—Stata hy State Labor 
Com'r V. Sosna, 137 P.2d 129, 156 
Kan. 722. 

Me.—Maine Unemployment Compen¬ 
sation Commission v. Androscoggin 
Junior, 16 A.2d 252, 187 Me. 154. 

74. Me.—^M a i n e Unemployment 

Compensation Commission v. An¬ 
droscoggin Junior, supra. 

75. U.S.—Chas. C. Steward Mach. 
Oo. V. Davis, Ala., 67 8.Ct 888, 801 


U.S. 648, 81 L.Bd. 1279, 109 A.L.II. 
1293—Glenn L. Martin Co. v. U. S., 
C.C~AMd., 100 P.2d 793, reversed 
on other grounds 60 S.Ct. 32, 308 
U.S. 62. 84 L.Ed. 82, 124 A.L.R. 1017 
— ^Kaus V. ECouston, D.C-Iowa, 35 
F.Supp. 327—Beeland Wholesale 
Co. V. Davis, D.CA.la., 17 P.Supp. 
529, affirmed, C.C.A., 88 R2d 447, 
followed in Alpha Portland Cement 
Co. V. Davis, 88 F.2d 449 (second 
case), certiorari denied 57 S.Ct. 674, 
300 U.S. 681, 81 L.Ed. 884, certiorari 
denied 57 S.Ct. 672, 800 U.S. 680, 81 
L.Ed. 884. 

Cal.—Gillum v. Johnson, 62 P.2d 
1037, 7 CaL2d 744, 108 A.LJI. 696, 
rehearing denied 63 P.2d 810, 7 CaL 
2d 744, 108 A.L.R. 595. 

Mass.—Howes Bros. Co. v. Massa¬ 
chusetts Unemployment Compensa¬ 
tion Commission, 5 N.E.2d 720, 296 
Mass. 275, certiorari denied 67 S. 
Ct 434, 300 U.-S. 657, 81 L.Ed. 867. 
Validity of federal Social Security 
Act in general see supra { 2. 

Basis of tax 

Employment of another is such 
transaction as may be made basis of 
an excise tax.—Chas. a Steward 
Mach. Co. V. Davis, C.C.A.Ala., 89 P. 
2d 207, affirmed 57 S.Ct. 883, 301 U.S. 
548, 81 L.Ed. 1279, 109 A.L.B. 1293. 

76. U.S^—Chas. C. Steward Mach. 
Co. V. Davis, C.C.A.Ala., 89 P.2d 
207, affirmed 57 S.Ct. 883, 801 U.S. 
648, 81 L.Ed. 1279, 109 AJUR. 1293. 
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77. Mass.—Howes Bros. Co. v. Mas¬ 
sachusetts Unemployment Compen¬ 
sation Commission, 5 N'JE.2d 720, 
296 Mass. 275, certiorari denied 57 
S.Ct. 434, 300 U.S. 657, 81 L.Ed. 867. 

78. Mass.—Howes Bros. Co. v. Mas¬ 
sachusetts Unemployment Compen¬ 
sation Commission, supra. 

79. Mass.—^Howes Bros. Co, v. Mas¬ 
sachusetts Unemployment Compen¬ 
sation Commission, supra. 

80. U.S.—Chas. G. Steward Mach. 
Co. V. Davis, Ala., 57 S.Ct. 883, 301 
U.S. 548, 81 L.Ed. 1279, 109 A.L.R. 
1293. 

ifteason for rule 

U.S.—CHias, C. Steward Mach. Co. v. 
Davis, Ala, 67 S.Ct. 883, 301 U.S. 
648, 81 L.Ed. 1279, 109 A.L.R. 1293. 
8L U.S.—Chas. C. Steward Mach. 
Co. V. Davis, C.C.A.Ala, 89 P.2d 
207, affirmed 57 S.Ct. 883, 301 U.S. 
648, 81 L.Ed. 1279, 109 A.L.H. 1293. 
Size as basis of tax 
Congrress can look to mere bigness- 
in laying tax on employers and can. 
exempt employers of less than speci¬ 
fied number of persons as not worth, 
pursuing.—Chas. C. Steward Mach. 
Co. V. Davis, C.C.A.Ala., 89 P.2d 207, 
affirmed 57 S.Ct. 883, 301 U.S. 548, 81 
L.Ed. 1279, 109 A.L.R. 1293. 

88. Cal.—Gillum v. Johnson, 62 P.2dl 
1037, 7 CaL2d 744, 108 A.L.R. 596, 
rehearing denied 68 P.2d 810, 7 Cal... 
2d 744, 108 A.L.R. 595. 
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amount or rate of assessments or contributions to 
be made under an unemployment compensation 
act, and it is proper for the act to contain an ex¬ 
perience rating provision allowing employers to 
pay a smaller tax if their emplo 3 niient records are 
good by classifying employers according to their 
records over a specified period,8^ although the fail¬ 
ure to provide for the merit rating of employers,85 
or the failure to assess employers according to the 
extent to which they contributed to unemployment,88 
will not render the statute invalid. In determining 
the validity of the act the court, as a rule, need not 
consider the size of the revenue provided thereun¬ 
der,87 in the absence of a violation of a constitu¬ 
tional provision.88 On the other hand, taxes im¬ 


posed on, or contributions required of, employers by 
the act should generally be limited to an amount 
reasonably sufficient to accomplish the purposes 
thereof.88 

d. Liens and Penalties 

It Is proper for an unemployment compensation act 
to contain a provision for the imposition of a penalty on 
employers willfully refusing or neglecting to pay the 
required contributions or to make reports required by the 
act. 

It is proper for an unemployment compensation 
act to contain a provision for the imposition of a 
penalty on employers willfully refusing or neglect¬ 
ing to pay the required contributions,^® or to make 
reports required by the act.81 It has been held that 


83. W.Va.—^Miners In General Group 
V. Hix, 17 SwRSd 810, 123 W.Va. 
637. 

ProvUdoB. h^d sot invalid 

(1) In general.—Gematt v. Hulet, 
16 S.£1.2d 687, 192 Ga. 729. 

(2) Provision Imposing additional 
rates of contribution on employers 
whose pay rolls, due to war condi¬ 
tions, showed certain increases over 
normal year.—^Buchsbaum St Ob. v. 
Gordon, 59 N.R2d 832, 389 IlL 493, 
appeal dismissed 66 S.Ct. 1411, 825 
U.S. 838, 89 I-Ed. 1964. 

(8) Provision imposing war risk 
contributions tax on employers who 
commenced business after "Deo, 81, 
1940, and whose payrolls Increased 
a certain per cent, in addition to reg¬ 
ular unemployment tax.—State v. 
Donovan, 16 N’.W.2d 897, 218 Minn. 
606. 

(4) Provision that tips received by 
employees should be treated as wages 
In computing amount of tax to be 
paid by employer.—Bmst v. Indus¬ 
trial Commission, 16 N.W.2d 867, 246 
Wls. 205. 

PxovlsionB h^ Invalid 
Provisions requiring increased pay¬ 
ments for increased periods of time 
because of unemployment occurring 
prior to effective date of act consti¬ 
tuted attempt to Invade substantive 
rights of employer by imposing on 
him new duties and obligation with 
respect to transactions, or considera¬ 
tions already passed, and statute was 
invalid.—General Industries Co. v. 
Jones, 100 N.E.2d 703, 89 Ohio App. 
43. 

8db HL—Conlon Bros. Mfg. Co. v. 
Annunzlo, 99 N‘.E.2d 119, 409 HL 
277. 

S.C.—Pickelsimer v. Pratt, 17 3.E.2d 
524, 198 S.C. 225. 

Combined records 

(1) Provision for combination of 
experience records of two or more 
employers under designated condi¬ 
tions, as applied to two corporations 
which were not entitled to have ex¬ 


perience record of their predecessor 
partnership combined with their ex¬ 
perience records for purpose of deter¬ 
mining rate of contribution, is not 
unconstitutional.—Ned’s Auto Supply 
Co. V. Michigan Unemployment Com¬ 
pensation Commission, 20 N’.W.2d 813, 
318 Mich. 66. 

(2) Provision that if employing 
unit becomes an employer or acquires 
part of organization, trade, or busi¬ 
ness of employer, such acquiring suc¬ 
cessor employing unit and such pred¬ 
ecessor employer may jointly make 
written application for that compen¬ 
sation experience of predecessor em¬ 
ployer, and that unemployment com¬ 
pensation commission shall approve 
such application if it finds, among 
other things, that application was 
received within specified time follow¬ 
ing date of acquisition, is constitu¬ 
tional.—Sharfstein v. Texas Employ¬ 
ment Commission, Tex.CivApp., 245 
S.W.2d 645, error refused, no revers¬ 
ible error. 

85. Ala.—^Beeland Wholesale Co. v. 
Elaufman, 174 So.2d 516, 234 Ala. 
249. 

88. Ala.—Beeland Wholesale Oo. v. 
EAufman, supra. 

87. Pa.^—Commonwealth v. Perkins, 
41 Pa.Dlst. & Co. 55, 50 l>auph.Co. 
18, affirmed 21 A2d 46, 342 Pa. 529, 
affirmed Perkins v. Commonwealth 
of Pa., 62 act 484, 814 U.S. 586, 
86 D-Ed, 473. 

Reason for rale 

The amount of revenue provided is 
a legislative, and not a judicial, ques¬ 
tion.—Commonwealth V. Perkins, 41 
Pa.l>ist & Co. 55, 50 Dauph.Co. 18, 
affirmed 21 A2d 45, 842 Pa. 529, af¬ 
firmed Perkins v. Commonwealth of 
Pa., 62 S.Ct 484, 314 U.S. 586, 86 L. 
Ed. 478. 

88. S.C.—^Pickelsimer v. Pratt, 17 S. 
E.2d 524, 198 S.C. 225. 

Annnal estimated need 
Unemployment compensation act is 
not violative of constitutional provi¬ 
sion requiring legislature to provide 
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an annual tax sufficient to defray es¬ 
timated expenses of the state for 
each year and any deficiency of pre¬ 
ceding year, on ground that assess¬ 
ments provided for under act are not 
based only on ensuing annual esti¬ 
mated need, but are sufficient to meet 
such need and build up trust fund 
sufficient to yield an income to be 
used in later years.—^Pickelsimer v. 
Pratt, supra. 

89. N.T.—W. H. H. Chamberlin, Inc., 
V. Andrews, 286 N.T.S. 242, 169 
Mlsc. 124, modified on other 
grounds 2 N.B.2d 22, 271 N.Y. 1, 
106 AIi.R. 1619, affirmed 57 S.Ct. 
122, 299 U.Sv 615, 81 L.Ed. 880, re¬ 
hearing denied 57 S.Ct 926, 801 U. 
a 714, 81 DEd. 1365. 

Wyo.—^Unemployment Compensation 
Commission v. Renner, 143 P.2d 
181, 69 Wyo. 437. 

Amount held reasonable 
N.T.—W. H. H. Chamberlin, Inc., v. 
Andrews, 286 N.Y.S. 242, 159 Misc. 
124, modified on other grounds 2 
N.B.2d 22. 271 N.T. 1, 106 A.L.R. 
1519, affirmed 57 S.Ct 122, 299 U.S. 
515, 81 L.Ed. 380, rehearing denied 
67 S.Ct 926, 301 U.S. 714, 81 L.Ed. 
1365. 

90- N.T.—W. H. H. Chamberlin, Inc., 
V. Andrews, 286 N.T.S. 242, 169 
Misc. 124, modified on other 
grounds 2 N.E.2d 22, 271 N.T. 1, 106 
A.L.R. 1519, affirmed 57 S.Ct 122, 
299 U.S. 515, 81 DEd. 380, rehear¬ 
ing denied 57 iS.Ct 926, 301 U.a 
714, 81 L.Ed. 1365. 

Misdemeanor 

Provision of act that employer 
willfully refusing to pay contribu¬ 
tion to fund created thereby shall be 
guilty of misdemeanor has been held 
not in conflict with provision of tax 
law that neglect or refusal to pay tax 
shall not be punishable as contempt 
or misconduct—W. H. H. Chamber¬ 
lin, Inc., V. Andrews, supra, 

91. N.J.—Raines v. Unemployment 
Compensation Commission, 28 A.2d 
46, 129 N.J.Law 28, affirmed Raines 
V, U. C. C, of New Jersey, 30 A.2d 
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a provision creating a lien in favor of the state 
for delinquent contributions against the interests or 
property of the delinquent employer prior to all 
other liens of innocent third persons taking in good 
faith and without notice is invalid.^2 

e. Trust Fund 

Provisions In state unemployment compensation stat¬ 
utes and In the federal Social Security Act that unem¬ 
ployment tax receipts shall be administered In trust and 
used solely to pay unemployment benefits are valid. 

Provisions in state unemployment compensation 
statutes and in the federal Social Security Act that 
unemployment tax receipts shall be administered in 
trust and used solely to pay unemplo 3 rment bene¬ 
fits,and authorizing the deposit of such funds in 
a federal unemployment trust fund established by 
the United States treasury,^4 which fund is to be 
invested by the secretary of the treasury in either 
interest-bearing obligations of the United States^^ 
or obligations guaranteed by the United States as to 


both principal and interest,S® are not invalid, and 
do not constitute a violation of a state constitutional 
provision that all money received on account of the 
commonwealth should be paid into the treasury 
thereof.®*^ 

§ 84. -Emplo 3 niieiit and Employees 

Subject to constitutional limitations, the legislature 
has authority to specify what shall constitute employ¬ 
ment, or who shall be considered an employee, within the 
meaning of an unemployment compensation act, without 
being limited by the meaning given to the words under 
the common law. 

Subject to constitutional limitations,®® the legis¬ 
lature has authority to specify what shall consti¬ 
tute employment or who shall be considered an em¬ 
ployee, within the meaning of an unemplo 3 mient 
compensation act,®® without being limited by the 
meaning given to the words under the common 
lawi and without regard to existing categories and 
definitions,2 either by direct definition® or by provid- 


81, 129 N.J.Law 387, certiorari de¬ 
nied 63 •S.Ct. 1176, 819 U.S. 757, 88 
JjJML. 1709. 

9ft. Ariz.—^Myerson v. Sakrison, 240 
P.2d 1198, 78 Axiz. 308. 

93. Mass.—^Howes Bros. Co. v. Mas¬ 
sachusetts Unemployment Compen¬ 
sation Commission, 5 KH2d 720, 
296 Mass. 275, certiorari denied 57 
act 484, 300 U.a 657, 81 Li.Ed. 867. 

Creation and Investment of funds 
see infra § 238. 

94. Cal.—Gillum v. Johnson, 63 P.2d 
810, 7 Cal.2d 744, 108 A.L.R. 595. 

Maas.—^Howes Bros. Co. v. Massachu¬ 
setts Unemployment Compensation 
Commission, 6 N.E.2d 720, 296 

Mass. 275, certiorari denied 57 S.Ct 
434, 300 U.a 657, 81 L.Ed. 867. 

N.T.—-W. H. EL Chamberlin, Inc., v. 
Andrews, 2 N.B.2d 22, 271 N.Y. 1. 
106 A.L..R. 1519, affirmed 57 aCt 
122 , 299 U.a 515, 81 L.Ed. 380, re- 
hearlniT denied 57 S.Ct 926, 301 U.S. 
714, 81 KEd. 1365—'Associated In¬ 
dustries of Wew York State v. De¬ 
partment of Dabor of New York, 
2 N.E.2d 22, 271 N.Y. 1, 106 A.L.R. 
1519, affirmed Associated Indus¬ 
tries of New York State v. Depart¬ 
ment of Labor of State of New 
York, 57 aCt 122, 299 U.a 515, 81 
LbEd. 380, rehearlnsr denied 57 S. 
Ct 926, 301 U.a 714, 81 L.Ed. 1365. 

Pa.—Commonwealth v. Perkins, 41 
PcuDist & Co. 55, 50 Dauph.Co. 18, 
affirmed 21 A.2d 45, 342 Pa. 529, af¬ 
firmed 62 act 484, 314 U.a 586, 86 
L.Ed. 473. 

95. Cal.—Gillum v. Johnson, 63 P.2d 
810, 7 Cal.2d 744, 108 A.L.It 595. 

Mass.—Howes Bros. Co. v. Massachu¬ 
setts Unemployment Compensation 
Commission, 5 N.E.2d 720, 296 

Mass. 275, certiorari denied 57 S.Ct 
484, 300 U.a 657, 81 UEd. 867. 


96. Cal.—Gillum v. Johnson, 63 P.2d 
810, 7 CaL2d 744, 108 A.L.R. 595. 

Mass.—Howes Bros. Co. v. Massachu¬ 
setts Unemployment Compensation 
Commission, 5 N.E.2d 720, 296 

Mass. 275, certiorari denied 57 S.Ct 
434, 300 U.a 657, 81 L.Ed. 867. 

97. Mass.—Howes Bros. Co, v. Mas¬ 
sachusetts Unemployment Compen¬ 
sation Commission, supra. 

BexLefldal Interest 
United States acquired no benefi¬ 
cial Interest in the fund, but trust 
character followed fund when depos¬ 
ited in federal unemployment trust 
fund.—Howes Bros. Co. v. Massachu¬ 
setts Unemployment Compensation 
Commission, supra. 

98. Ga—^Zachos v. Hulet, 25 S.E.2d 
806, 195 Ga 780. 

ProvLslonB held valid 
Ga—^Babb v. Huiet, 21 SH.2d 663, 67 
GaApp. 861. 

IlL—^Troplis & Eteu'dingr v. Murphy, 51 
NJa3.2d 505, 384 HI. 463—Smith v. 
Murphy, 50 N.E.2d 844, 384 Ill. 34. 
N.Y.—In re Burke, 45 N.Y.S.2d 461, 
267 App.Dlv. 137. 

Ohio.—State v. Iden, 47 N.E.2d 907, 
71 Ohio App. 65. 

Pa—^Boyertown Burial Casket Co. v. 
Commonwealth, ComJPL, 61 Dauph. 
Co. 1, 15. 

S.C.—^Plckelsimer v. Pratt, 17 S.B. 

2d 524, 198 S.C. 225. 

Wash.—State Unemployment Com¬ 
pensation and Placement v. Hunt, 
158 P.2d 98, 22 Wash.2d 897. 

99. U.S.—^In re Mid America Co., D. 
C.m., 31 P.Supp. 601. 

Colo.—^Industrial Commission of Col¬ 
orado V. Northwestern Mutual Life 
Ins. Co., 88 P.2d 560, 103 Colo. 
650. 


HL—Troplis & Hardingr v. Murphy, 
51 N.E.2d 505, 384 Ill. 463. 

N.C.—^Unemployment Compensation 

Commission v. National Life Ins. 
Co., 14 6.E2d 689, 219 N.C. 576. 
Ohio.—State v. Iden, 47 N.E.2d 907, 
71 Ohio App. 65. 

Tenn.—Southern Photo & Blue Print 
Co. v. Gore, 114 S.W.2d 796, 173 
Tenn. 69. 

Va—^R. C. Huffman Const. Co. v. Un¬ 
employment Compensation Com¬ 
mission, 36 S.E.2d 641, 184 Ya 
727. 

State act need not conform to fed¬ 
eral statute in every respect in defin¬ 
ing* what shall constitute employ¬ 
ment within meaning of state act. 

U.S.—Standard Dredging Corpora¬ 
tion V. Murphy. 63 S.Ct. 1067, 319 
U.S. 306, 87 L.Bd. 1416. 

Iowa—^Equitable Life Ins. Co. of 
Iowa V. Iowa Employment Securi¬ 
ty Commission, 2 N.W.2d 262, 231 
Iowa 889, 139 A.L.R. 885. 

L U.S.—^In re Mid America Co., D.C. 
HL, 81 F.Supp. 601. 

ICore inclusive definition 
Legislature had power to adopt a 
statutory definition of employment 
more inclusive than the common-law 
relationship of master and servant.— 
Rozran v. Durkin, 45 N.E.2d 180, 881 
Ill. 97. 144 A.L.R. 736. 

8. Iowa—^Equitable Life Ins. Co. of 
Iowa V. Iowa Employment Securi¬ 
ty Commission, 2 N.W.2d 262, 231 
Iowa 889, 139 A.L.R. 885. 

N.C.—^Unemployment Compensation 
Commission v. National Life Ina 
Co.. 14 S.B.2d 689, 219 N.C. 576. 

3. N.C.—^Unemployment Compensa¬ 
tion Commission y. National Life 
I Ins. Co., supra 
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ing reasonable administrational procedure by which i 
such employment may be defined or ascertained.^ | 
Provided the exclusions made are based on real and 
substantial differences having relation to the sub- | 
ject matter of the act,^ the legislature has authority 
to exclude certain classes of employment or of em¬ 
ployees from the enactment,® as where the act ex- 
-cludes certain classes of employees by reason of the 
fact that such employees need the benefits of the 
act less than others,*^ or because effective aid to such 
employees is attended by great inconvenience;® and 
the court cannot deliberate on the social desirability 
of making benefit pa 3 niients to groups excluded by 
the legislature,® nor can the court extend the 
coverage of the law to persons who do not come 
within its metes and bounds.^® 

Insurance agents. A provision in an unemploy¬ 
ment compensation act that the term "employment** 
shall not include service performed by agents of in-' 


surance companies who are compensated wholly on 
a commission basis, exclusive of industrial life in¬ 
surance agents, has been held invalid,inasmuch 
as it includes in the coverage of the act only in¬ 
dustrial life insurance agents.^® 

§ 85. -Number of Employees 

Except In so far as it may attempt to subject employ¬ 
ing units to a tax on a status existing prior to Its en¬ 
actment, a provision Including within the operation of an 
unemployment compensation act employers having a 
specified number of employees or more and excluding 
those having a lesser number of employees is valid. 

Except in so far as it may attempt to subject em¬ 
ploying units to a tax on a status existing prior to 
its enactment,^® a provision including within the op¬ 
eration of an unemployment compensation act em¬ 
ployers having a specified number of employees or 
more and excluding those having a lesser number of 
employees is valid,even though it fails to make 


N.C.—^Unemployment Compensa¬ 
tion Commission ▼. National Life 
Ins. Co., supra. 

S. Tex.—^EYledman ▼. American 

Surety Co. of New York. 151 S.W.2d 
670. 137 Tex. 149, answer to cer¬ 
tified anestlon conformed to. Civ. 
App.. 164 S.W.2d 659. 

^ Wis.—Oiunore Co. v. Smader, 18 
N.W-Sd 915, 245 Wis. 300. 

Revisions bold not invalUl 

(1) Generally. 

n.3.—Carmichael v. Southern Coal & 
Coke Co., Ala. 57 S.Ct 877, 301 U. 
S. 519, 81 L.Ed. 1245, 109 A.L..R. 
1327. 

•Cal.—Gillum ▼. Johnson, 62 P.2d 1037, 
7 Cal.2d 744, 108 AL.R. 696, re¬ 
hearing denied 63 P.2d 810, 7 Cal.2d 
744, 108 AKR. 696. 

Uass.—^Howes Broa Co. v. Massachu¬ 
setts Unemployment Compensation 
Commission, 5 N.B.2d 720, 296 

Masa 276, certiorari denied 57 S.Ct. 
434. 300 U.S. 667, 81 L.E3d. 867. 

Pa—^Department of Labor and Indus¬ 
try V. New Enterprise Rural Elec. 
Co-op., 43 A2d 90, 362 Pa 413. 

' Tex.—Friedman v. American Surety 
Co. of New York, 161 e.W.2d 670, 
137 Tex. 149, answer to certified 
question conformed ta CivApp., 
154 S.W.2d 669. 

Tia—^R. C. Huffman Const. Co. v. Un¬ 
employment Compensation Com¬ 
mission, 36 S.E2d 641, 184 Va 727. 
<2) Provision under which protec- 
‘tlon of the law is denied to employees 
who perform services outside of the 
•corporate limits of cities of specified 
population for an enaployer who 
paid all contributions due and pay¬ 
able for employment during: prior pe¬ 
riods and is not subject to the fed- 
-eral Social Security Act.—Eldred v. 
^vision of Slmployment and Securi¬ 


ty, Department of Social Security, 
295 N.W. 412, 209 Mina 58. 

(3) Provision barring: from unem¬ 
ployment compensation benefits em¬ 
ployees resmlarly employed and paid 
on a fixed monthly salary basis of 
specified sum or more per month for 
at least ten of the last twelve 
months, while leaving: employees on a 
weekly salary basis eligible for bene¬ 
fits regardless of amount of salary 
received or period for which it was 
received.—^Dumore Co. v. Smader, 13 
N.W.2d 916, 245 Wis. 800. 

7- U.S.—Carmichael v. Southern 
Coal & Coke Co., Ala., 67 S.Ct. 877, 
301 U.S. 519, 81 L.Ed. 1246, 109 A 
L.R. 1827. 

Pa.—^Department of Labor and In¬ 
dustry V. New Enterprise Rural 
Elea Co-op., 43 A2d 90, 352 Pa. 
413. 

8. U.S.—Carmichael v. Southern 
Coal & Coke Co., Ala., 57 S.Ct. 877, 
801 U.S. 519, 81 L.Ed. 1245, 109 A 
L.R. 1327. 

Pa.—^Department of Labor and In¬ 
dustry V, New Enterprise Rural 
Elea Co-op., 43 A2d 90, 852 Pa. 
413. 

9. Cal.—Bodinson Mfg. Co. v. Cali¬ 
fornia Employment Commission, 
109 P.2d 935, 17 CaL2d 32L 

10. Ky.—^Barnes v, Indian Refining 
Co., 134 S.W.2d 620, 280 Ky. 811. 

11. N.J.—Washington Nat. Ins. Co. 
V. Boaird of Review of N. J. Unem¬ 
ployment Compensation Commis¬ 
sion, 64 A2d 443, 1 N.J. 645. 

12. N.J.—Washington Nat. Ins. Co. 

V. Board of Review of N. J. Unem¬ 
ployment Compensation Commis¬ 
sion, supra. 

13. Mo.—Murphy v. Limpp, 147 S. 

W. 2d 420, 347 Mo. 249. 
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14. U.S.—Carmichael ▼. Southern 
Coal & Coke Co., Ala., 57 S.Ct. 868, 
801 U.S. 495, 81 L.Ed. 1246, 109 
AL.R. 1327. 

Cal.—Gillum v. Johnson, 62 P.2d 1037, 
7 Cal.2d 744, 108 AL.R. 695, rehear¬ 
ing denied 63 p!2d 810, 7 Cal.2d 744, 
108 AL.R. 695. 

m.—John P. Morlarty, Ina, v. Mui> 
phy, 55 N.E.2d 281, 387 HI. 119. 
Me.—^Maine Unemployment Compen¬ 
sation Commission v. Androscoggin 
Junior, 16 A2d 252, 137 Me. 154. 
Mass.—^Howes Bros. Co. v. Massachu¬ 
setts Unemployment Compensation 
Commission, 5 N.E.2d 720, 296 

Mass. 275, certiorari denied 57 S.Ct. 
484, 800 U.S. 657, 81 L.Ed. 867. 
N.J.—Wiley Motors v. U. C. C. of 
• New Jersey, 31 A2d 39, 180 N.J. 
' Law 30, affirmed 86 A2d 894, 131 
N.J.Law 228. 

N.Y.—^W. H. H Chamberlin, Ina, v. 
Andrews, 286 N.Y.S. 242, 159 Misa 
124, modified on other grounds 2 
N.R2d 22, 271 N.Y. 1, 106 AL.R. 
1519, affirmed 57 S.Ct 122, 299 U. 
S. 515, 81 L.Ed. 380, rehearing de¬ 
nied 67 S.Ct 926, 801 U.Sw 714, 81 
L.Bd. IS'65. 

OkL—Gibson Products Co. of Tulsa 
V. Murphy, 100 P.2d 463, 186 Okl. 
714. 

S.C.—^Pickelslmer v. Pratt, 17 S.E.2d 
524, 198 S.C. 225. 

variatLon in number of employees 
necessary to invoke application of 
law is a matter for legislature sole¬ 
ly and not for those sitting in judi¬ 
cial capacity.—^Finston v. Unemploy¬ 
ment Compensation Commission, 39 
A2d 697, 132 N.J.Law 276, affirmed 
Naidech v. Unemployment Compen¬ 
sation Commission of New Jersey, 46 
A2d 784, 184 N.J.Law 232—Miller 
Auto Gear & Parts Co. v. Unemploy¬ 
ment Compensation Commission^ 38 
A2d 292, 132 N.J.Law 84. 
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a distinction between employees who work on an 
original construction and those who labor in the 
subsequent operations of a plant.15 In addition, 
the legislature may also provide for the termina¬ 
tion of coverage by the act based on the number of 
individuals employed by an employing unit within 
a stated time.^® 

§ 86. - Employers 

As a general rule, a provision defining or specifying 
who shall be considered an employer within the meaning 
of an unemployment compensation act is within the leg¬ 
islative authority. 

As a general rule, a provision defining or specify¬ 
ing who shall be considered an employer within the 
meaning of an unemployment compensation act is 
within the legislative authority.^'^ Accordingly, the 
legislature can fix minimum standards by which 
an employer may be brought within the act,^® and, 
in prescribing such requirements, it need not make 
the same provision for all employers,but it may 
prescribe requirements based on factual conditions 
which apply to one group and not to another.^o 
Since the matter of classifying employers under the 


act is primarily for legislative determination,the 
act need not distinguish between employers having 
no unemployed and those who have,^® or between 
solvent and insolvent employers,^® or between em¬ 
ployers having no strikes and those who have,24 
However, the legislature, by its enactment, cannot 
treat all employers as a single employer and pool 
their assets, regardless of their individual obliga¬ 
tions,^5 imless the public welfare will be promoted 
thereby.26 

§ 87. -Employing Units 

Except In so far as such a provision may violate con¬ 
stitutional requirements, it is proper for the legislature 
to specify in an unemployment compensation act what 
shall constitute an employing unit within the meaning 
of the act. 

Except in so far as such a provision may violate 
constitutional requirements, it is proper for the 
legislature to specify in an unemplo 3 rment compen¬ 
sation act what shall constitute an employing unit 
within the meaning of the act^^ Accordingly, it 
has been held that a provision that all individuals 
performing services within the state for any em- 


15. Me.—M a 1 n 6 < Unemployment 
Compensation Commission v. An¬ 
droscoggin junior, 16 A.2d 252, 187 
Me. 164. 

2rew company is not unreasonably 
discriminated agrainst so as to render 
act unconstitutional, even though, 
under its provisions, an older com¬ 
pany in exactly same field and hav¬ 
ing exactly same conditions as to 
employment might be required to 
make no contributions during period 
a new company would be required to 
contribute.—^Malne Unemployment 
Compensation Commission v. Andros¬ 
coggin Junior, supra. 

16. Tex.—Webb v. State, Civ.App., 
166 S.W.2d 567, error refused. 

Provisions held not invalid 

(1) Generally. 

Ga.—Gematt v. Hulet, 16 S.EL2d 687, 
192 Ga. 729. 

Me.—^Malne Unemployment Compen¬ 
sation Commission v. Androscoggin 
Junior, 16 A2d 252, 137 Me. 164. 

(2) Provision for termination of 
coverage of emplosdng unit not em¬ 
ploying eight or more individuals on 
any of different days in different 
weeks during calendar year preced¬ 
ing unit's application for such teiv 
mination.—^Webb v. State, Tox.Clv. 
App., 156 S.W.2d 657, error refused. 

(8) Provision for termination of 
coverage where employers did not 
employ one or more individuals dui> 
ing stated time, notwithstanding an¬ 
other provision of act extended cov¬ 
erage to employers of eight or more 
<1 aj.S.—9 


individuals.—Shelton Hotel Co. v. 
Bates, 104 P.2d 478, 4 Wash.2d 498. 

17. U.S.—Carmichael v. Southern 
Coal & Coke Co., Ala., 67 S.Ct. 868, 
801 U.S. 496, 81 L.Bd. 1246, 109 A. 
L..II. 1827. 

Ga.—Gernatt v. Huiet, 16 S.12.2d 687, 
192 Ga. 729. 

Iowa.—^Mt. Vernon Bank & Trust Co. 
V. Iowa Employment Security 
Commission, 11 N.W.2d 402, 233 
Iowa 1166. 

Bleotloa provlsioiL 
The legislature may provide for 
an election on part of employers with 
respect to being subject to the act.— 
Gematt v. Huiet, 16 SJBl2d 687, 192 
Ga. 729. 

Fxovisloiui held not invalid 
Ga.—Gematt v. Huiet, supra. 
Ill.-HSmlth V. Murphy, 60 N.E.2d 844, 
384 Ill. 34. 

Pa.—^Pidelity-Philadelphla Tmst Co. 
V. Bashore, Com.Pl., 48 Dauph.Co. 
69. 

18. Ill.—John F. Moriarlty, Inc. v. 
Murphy, 65 N.E.2d 281, 887 Ill. 119. 

19. Ill.—John P. Moriarlty, Inc. v. 
Murphy, supra. 

26. HI.—John P. MoriaiHty, Inc., v. 
Murphy, supra. 

21. Cal.—Gillum v. Johnson, 62 F.2d 
1037, 7 Cal.2d 744, 108 A.L.R. 595, 
rehearing denied 63 P.2d 810, 7 CaL 
2d 744, 108 A.Lf.R. 596—Louis Eck¬ 
ert Brewing Co. v. Unemplosrment 
Reserve Commission, 119 P.2d 227, 
47 CaLApp.2d 844. 

HI.—Smith V. Murphy, 50 H.E.2d 844, 
384 m. 84. 


Mass.—^Howes Bros. Co. v. Massachu¬ 
setts Unemplosnnent Compensation 
Commission. 5 N.112d 720, 296 

Mass. 276, certiorari denied 67 S.Ct. 
434, 800 U.Sw 667, 81 L.Ed. 867. 
Postponement of classifloatlon 
Provision for classification of in¬ 
dustries after experience in operation 
and further study has been held not 
unconstitutional as improperly dis¬ 
tributing burden of unemployment 
among industries.—W. H H. Cham¬ 
berlin, Inc., V. Andrews, 286 N.T.S. 
242, 159 Misc. 124, modified on other 
grounds 2 N.B.2d 22, 271 N.T. 1, 106 
AL.R. 1619, affirmed 57 S.Ct. 122, 299 
U.S. 516, 81 L.Ed. 380, rehearing de¬ 
nied 57 S.Ct. 926, 801 U.S. 714, 81 L. 
Ed. 1365. 

22. N.Y.—W. H H. Chamberlin, Ina 
V. Andrews, supra. 

23. N.T.—W. H H Chamberlin, Inc., 
V. Andrews, supra. 

24. N.Y.—^W. H. H. Chamberlin, Ina, 
V. Andrews, supra. 

25. N.Y.—W. H. H. Chamberlin, Ina, 
V. Andrews, supra. 

28. N.Y.—W. H. H. Chamberlin, Ina 
V. Andrews, supra. 

27. Ga.—CartersvUle Candlewick v. 

Huiet, 50 S.E.2d 647, 204 Ga. 609. 
Mich.—^Iron Street Corporation v. 
Michigan Unemployment Compen¬ 
sation Commission, 9 N.W.2d 874, 
806 Mich. 643. 

N.J.—Wiley Motors, Ina v. Unem¬ 
ployment Compensation Commis¬ 
sion of New Jersey, 81 A.2d 89, 180 
N.J.Law 80. 
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ploying unit which maintains two or more separate 
establishments within the state shall be deemed to 
be employed by a single employing unit for all pur¬ 
poses of the law is not invalid, ^8 as against the 
contention that such a provision raises an irrebutta¬ 
ble presumption^® or that it violates constitutional 
provisions requiring uniformity of taxation.®o It 
has further been held that a provision for the in¬ 
clusion within the act of employing units controlled 
by the same interests which, if treated as a single 
unit, would be an employer within the act, so as to 
extend the benefits of the act to employees other¬ 
wise not covered by reason of disintegrated owner¬ 
ship, frequently referred to as a "common control" 
provision,®! is not invalid,®® as applied to corpo¬ 
rations,®® inasmuch as the classification imposed 
has a fair relation to the subject of legislation.®^ 
However, it has also been held that such a provi¬ 


sion is invalid in so far as it may ignore the legal 
entity of a corporation.®® Furthermore, the legis¬ 
lature has been held to have no power to authorize 
the imposition of a tax on a partnership on the 
theory of coonmon control with another employing 
unit under the guise of a rule of evidence where 
the rule is arbitrary and discriminatory,®® and it is 
shown by clear and substantial evidence that the 
partnership is really not under common control with 
the other employing unit®"^ 

A provision to the effect that where an employ¬ 
ing unit contracts with a contractor or subcontractor 
for emplo 3 ?ment which is part of its usual trade, 
profession, or business, the employing unit shall be 
deemed to employ each individual in the employ of 
each such contractor or subcontractor has been held 
not invalid,®® where such provision is based on a 


28. (Hu—Cartersvllle Candle-wick v. 
Holet, 50 3JB].2d 647. 204 (Hu 609. 

88. (Hl—C artersvllle C!andlewick ▼« 
Hulet. supra. 

SEteasoa for rule 

No presumption Is created by this 
provision.—Cartersville Candlewick 
V. Huiet, supra. 

80. <Hl—C artersville Omdlewlck v. 
Huiet, supra. 

31. Conn.—New Haven Metal & 
Heatinir Supply Co. v. Danaher. 21 
A.2d 383. 128 Conn. 213. 

HI.—Zehender & Factor v. Murphy. 
63 N.R2d 944. 386 TXL 258. 

82. Conn.—New Haven Metal & 
Heating: Supply Co. v. Danaher. 21 
A.2d 383, 128 Conn. 213. 
m.—Zehender & Factor v. Murphy. 

63 N.E.2d 944. 386 IlL 258. 

Iowa.—^Mt. Ternon Bank & Trust Co. 
V. Iowa Employment Sec, Commis¬ 
sion, 11 N.W.2d 402. 233 Iowa 1166. 
Me.—^Maine Unemployment Compen¬ 
sation Commission v. Androscogrgin 
Junior. 16 A.2d 262, 137 Me. 164. 
Md.—^Maryland Unemployment Com¬ 
pensation Board v. Albrecht, 36 A. 
2d 666. 183 Md. 87. 

Mich.—Gtodsol v. Michigan Unem¬ 
ployment Compensation Commis¬ 
sion. 5 N.W,2d 519. 802 Mich. 662. 
142 A.Ii.R. 910. 

Miss.—Warren Brokerage Co. v. Mis¬ 
sissippi Unemployment Compensa¬ 
tion Commission. 13 So.2d 227, 194 
Miss. 856. followed in Warren 
Credit Corp. v. Mississippi Unem¬ 
ployment Compensation Commis¬ 
sion. 13 So.2d 228. 

N. J.—Wiley Motors v. Unemployment 
Compensation Commission. 81 A.2d 
89. 130 N.J.liaw 80, affirmed 36 A. 
2d 894, 181 N.J.Law 228. 

N.C.—^Unemployment Compensation 
Commission v. J. M. Willis Barber 
& Beauty Shop. 15 S.B.2d 4. 219 N. 
a 709. 


OkL—Gibson Products Co. v. Murphy. 

100 P.2d 463, 186 OkL 714. 

Wash.—Appeal of Tacoma Auto 
Freight Depot, 142 P.2d 485. 19 
Wash. 2d 834—State v. Kitsap 
County Bank, 117 P.2d 228. 10 
Wash.2d 520. 

33. Conn.—^New Haven Metal & 
Heating Supply Co. v. Danaher, 21 
A.2d 883, 128 Ck>nn. 213. 

HL—Zehender & Factor v. Murphy, 
63 N.E.2d 944, 886 lU. 258. 

Iowa.—^Mt Vernon Bank & Trust Co. 
V. Iowa Kmplosrment Sec. Commis¬ 
sion. 11 N.W.2d 402. 233 Iowa 1166. 
Mich.—^Iron Street Corporation v. 
Michigan Unemployment Compen¬ 
sation Commission, 9 N.W.2d 874, 
305 Mich. 648. 

Miss.—Warren Brokerage Co. v. Mis¬ 
sissippi Unemployment Compensa¬ 
tion Commission, 13 !So.2d 227, 194 
Miss. 855. followed in Warren 
Credit Corp. v. Mississippi Unem¬ 
ployment C!ompensation Coxnmls- 
sion, 13 So.2d 228. 

Okl.—Gibson Products Co. v. Mur^ 
Phy. 100 P.2d 463, 186 OkL 714. 
Wash.—Appeal of Tacoma Auto 
Freight Depot, 142 P.2d 486, 19 
Wash.2d 334. 

As applied to banks oontrolled by 
same interests, as where majority 
stock of one bank is owned by a per¬ 
son who also owns majority stock 
of another bank; provision is not in¬ 
valid. 

Iowa—^Mt Vernon Bank & Trust Co. 
V. Iowa Employment Security Com¬ 
mission, 11 N.W.2d 402, 238 Iowa 
1166. 

Wash.—State v. Kitsap County Bank, 
117 P.2d 228, 10 Wash.2d 520. 

34. Mich.—^Iron Street Corporation 
V. Michigan Unemployment Com¬ 
pensation Commission, 9 N.W.2d 
874, 305 Mich. 643. 

35. Ga—^Independent Gasoline Co. v. 
Bureau of Unemployment Compen- 
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satlon, 10 S.E.2d 58, 190 Ga 618, 
certiorari denied Bureau of Unem¬ 
ployment Compensation of State of 
Georgia v. Independent Gasoline 
Co.. 61 S.CJt. 176, 811 U.Q. 707, 85 
UEd. 459. 

Ind.—^Benner-Ck>ryell Dumber Co. v. 
Indiana Unemployment Compensa^ 
tlon Board, 29 N.E.2d 776, 218 Ind. 
20, certiorari denied Indiana Unem¬ 
ployment Compensation Board v. 
Benner-Coryell Dumber Co., 61 S. 
Ct 741, 812 U.e. 698, 85 DJSGd. 1182. 
Effect of amendment 

The decision holding common con¬ 
trol clause void rendered such clause 
invalid under any state of facts, and 
subsequent amendment thereof, con¬ 
taining same objectionable provi¬ 
sions making ownership of majority 
of corporation’s stock deciding factor 
in determining whether corporation 
is subject to act, but adding words, 
’’engaged in related businesses/* is 
also unconstitutional.—Royal Cigar 
Co. V. Huiet, 25 S.E.2d 810, 195 Ga 
852. 

36^ Md.—Maryland Unemplosrment 
Compensation Board v. Albrecht, 36 
A.2d 666, 183 Md. 87. 

37. Md.—^Maryland Unemployment 
Compensation Board v. Albrecht, 
supra 

38. (3a—Jeffreys-McBlrath Mfg. Co. 
V. Huiet, 27 S.E.2d 886, 196 Ga 710, 
160 A.L.R. 1200. 

N.J.—^Raines v. Unemployment Com¬ 
pensation Commission. 128 A.2d 46, 
129 N.J.Daw 28, affirmed RaJnes v. 
U. C. C. of New Jersey, 30 A.2d 31, 
129 N.J.Daw 387, certiorari denied 
63 S.Ct 1176, 319 US. 767, 87 D.Ed. 
1709—Singer Sewing Mach. Co, v. 
New Jersey Unemployment Com¬ 
pensation Commission, 27 A. 2d 889, 
128 N.J.Law 611, affirmed 81 A, 
818, 130 N.J.Daw 173. 

Agreement not to Incur eiepenses 
Provision is not Invalid as applied 



81 C.J.S, 


5§ 87-90 


SOCIAL SECURITY AND PUBLIC WELFARE 


policy and convenience that is not arbitrary,*^ par¬ 
ticularly where the act also provides for the re¬ 
covery back of contributions so made from a sub- 
contractor.^o 

§ 88. — Grotmds for Compensation 

The grounds on which compensation may be awarded 
under an unemployment compensation act are matters 
within the power of the legislature to specify. 

The grounds on which compensation may be 
awarded imder an unemployment compensation act 
are matters within the power of the legislature 
to specify.^i Accordingly, an unemployment com¬ 
pensation act is not invalid because it does not limit 
its benefits to the indigent, ^2 or because benefits 
thereunder may be obtained by persons in no im¬ 
mediate nced.^5 Likewise, such an act is not im¬ 
proper because it extends its benefits to some per¬ 
sons less deserving than others,^^ such as those 
discharged from employment for misconduct.^5 

§ 89. —— Subversive Activities 

The legislature may provide In an unemployment 
compensation act that an Individual who advocates, or 
is a member of a party which advocates, the overthrow 
of the government by force shall not be eligible for com¬ 
pensation. 

A provision in an unemployment compensation 
act that an individual who advocates, or is a mem¬ 
ber of a party which advocates, the overthrow of 
the government by force shall not be eligible for 


compensation,^® and requiring tihat an applicant for 
benefits under the act file an affidavit stating wheth¬ 
er or not he advocates, and whether or not he is 
a member of a party which advocates, the over¬ 
throw of the government by force^^ is not in¬ 
valid. Such a provision has been held to consti¬ 
tute a reasonable condition to be complied with by 
those seeking the benefits of the act,^® in that it is 
not irrelevant to any legitimate purpose of the 
act,and does not constitute an unwarranted dis¬ 
crimination against unemployed workers.®® The 
provision has also been held valid as against the 
objection that its enforcement will lead to great 
confusion, contention, and litigation, and that it will 
imdermine the purpose of the act®i 

§ 90. -Labor Disputes 

A provision of an unemployment compensation act 
for payment of compensation where a suspension of 
work results from an Industrial dispute or strike has 
been held valid. 

A provision of an unemployment compensation 
act for the payment of compensation where a sus¬ 
pension of work results from an industrial dispute 
has been held valid,®® notwithstanding another pro¬ 
vision in the act whereby an employer’s contribution 
is reduced as the imemployment of the employer’s 
workmen becomes less.®* Moreover, the entire act 
is not rendered invalid because of a provision al¬ 
lowing benefits after a specified period of idleness 


to contract between manufacturer 
and distributor whereby distributor 
agreed not to Incur any expenses In 
connection with carrying: on his busi¬ 
ness on behalf of the manufacturer. 
—Singfer Sewing: Mach. Co. v. New 
Jersey Unemployment Compensation 
Commission, supra. 

39. N.J.—^Raines v. Uhemployment 
Compensation Commission, 28 A.2d 
46^ 129 N.J.L<aw 28, affirmed Raines 
V. U. C. C. of New Jersey, 30 A.2d 
81, 129 N.J.Law 887, certiorari de¬ 
nied 68 S.Ct. 1176, 319 U.S. 767, 87 
L..Ed. 1709. 

40. N.J.—^Raines v. Unemployment 
Compensation Commission, 28 A.2d 
46, 129 N.J.Law 28, affirmed Raines 
V. U. C. C. of New Jersey, 80 A.2d 
31. 129 N.J.Law 387, certiorari de¬ 
nied 68 SwCt. 1176, 819 U.S. 757, 87 
L.Bd, 1709. 

Tex.—^Friedman v. American Surety 
Co. of New York, 161 S.W.2d 670, 
187 Tex. 149, answer to certified 
question conformed to, Civ.App., 
164 S.W.2d 669. 

41. N.T.—W. H. H. Chamberlin, Inc. 
V. Andrews, 286 N.Y.S. 242, 169 
Misc. 124, modified on other 
grounds 2 N.E.2d 22, 271 N.Y. 1, 


106 A.IJ.R. 1619, affirmed 67 S.Ct. 
122, 299 U.S. 615, 81 L.Ed. 380, re¬ 
hearing: denied 57 S.Ct. 926, 301 U. 
6. 714, 81 LuBd. 1366. 

42. U.S.—Carmichael ▼. Southern 
Coal & Cbke Co., Ala., 67 S.Ct. 868, 
301 U.S. 496, 81 L..Bd. 1246, 109 A. 
LhR. 1327. 

Power of oongrnss 
With respect to federal statute, it 
has been stated that to provide un¬ 
employment benefits reg:ardless of 
need to persons who have worked in 
local employments in local trade and 
manufacturing: within a state not re¬ 
lated to interstate commerce, or in 
any callingr not related to the mat¬ 
ters subject to the control of con- 
gross, is not to provide for the g:en- 
eral welfare of the United States.— 
Davis V. Boston & M. R. Co., C.CAl. 
Mass., 89 F.2d 368. 

43. N.T.—W. H. H. Chamberlin, Inc., 
V. Andrews, 286 N.Y.S. 242, 169 
Misc. 124, modified on other 
grounds 2 N.B.2d 22, 271 N.Y. 1, 
106 AIi.R 1619, affirmed 67 S.Ct. 
122, 299 U.S. 615, 81 L.Bd. 380, re¬ 
hearing denied 57 S.Ct 926, 301 U. 
S. 714, 81 L..Bd, 1366. 

44. U.S.—Carmichael v. . Southern 

131 


Coal & Coke Co., Ala., 67 S.Ct 868, 
301 U.S. 496, 81 Li.Bd. 1246, 109 
A.D.R 1327. 

45. U.S.—Carmichael v. Southern 
Coal & Coke Co., supra. 

46. Ohio.—Dworken v. CoUopy, Com. 
PL, 91 N.B.2d 664. 

47. Ohio.—Dworken v. Collopy, su¬ 
pra. 

48. Ohio.—Dworken v. Collopy, su¬ 
pra. 

49. Ohio.—Dworken v. Collopy, su¬ 
pra. 

sa Ohio.—Dworken v. Collopy, su¬ 
pra. 

51. Ohio.—^Dworken v. Collopy, su¬ 
pra. 

52. Pa—^Boyertown Burial Casket 
Co. V. Unemployment Compensation 
Board of Review, Dept of Labor & 
Industry, 66 A.2d 390, 162 PaSuper. 
98—^Boyertown Burial Casket Co. v. 
Commonwealth, Com.Pl., 61 Dauph. 
Co. 1, 16, affirmed 79 A.2d 449, 366 
Pa 674. 

53. Pa—^Boyertown Burial Casket 
Co. V. Unemployment Compensation 
Board of Review, Dept, of Labor & 
Industry, 56 A.2d 890, 162 PaSuper. 
98. 
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to those employees who harrt been discharged®^ or 
who have left their employment®® because of strikes, 
since the full scheme of the legislature should not 
be condemned because the courts may not approve 
of certain details thereof.®® On the other hand, 
it has been held that the statute cannot provide com¬ 
pensation for workers who voluntarily quit their 
job because of a labor dispute,®*^ as this would 
result in a violation of constitutional provisions in¬ 
hibiting the legislature from granting gratuities or 
donations in favor of any person, corporation, or 
association,®® and would also result in an improper 
classification of employers for the purpose of im¬ 
posing a tax on them.®® 

Definition. The legislature has wide powers with 
respect to the definition of what constitutes a labor 
dispute within the meaning of the unemployment 
compensation act®® 

§ 91. - — Availability and Suitability of 
Work 

A provision that no individual shall be eligible for 


unemployment benefits unless he Is able to work and 
available for work In his usual trade or occupation, or 
In any other occupation or trade for which he Is reason¬ 
ably fitted. Is valid. 

A provision that no individual shall be eligible for 
unemployment benefits unless he is able to work 
and available for work in his usual trade or oc¬ 
cupation, or in any other occupation or trade for 
which he is reasonably fitted, is valid,®i even 
with respect to one who refuses employment be¬ 
cause his religious beliefs preclude work on a cer¬ 
tain day of the week.®® Also, a provision creating 
a presumption of unavailability for work as to a 
woman quitting work because of pregnancy has 
been held valid.®® Conversely, the legislature may 
provide that unemployment benefits may be allowed 
to unemployed employees who refuse other work 
of a certain kind when offered®^ or who refuse work 
because of certain reasons specified in the act,®® 
and a provision that an employee shall not be re¬ 
quired to accept employment, in order to be eligible 
for benefits imder the act, if acceptance would re¬ 
quire him to join a company union,®® or would 


S4. K.T.—w. H. H- Chamberlin, Inc., 
V. Andrews. 2 N.E.2d 22. 271 N.T. 
1, 106 A.UR. 1519, affirmed 57 S.Ct. 
122, 299 U.S. 515, SI L.Ed. 880, re- 
hearinsr denied 67 S.Ct. 926. 301 U. 
S. 714, 81 L.Ed. 1365—Associated 
Industries of New York State v. 
Department of Liabor of New York, 
2 N.B,2d 22, 271 N.Y. 1, 106 A.L.R. 
1619, affirmed Associated Indus¬ 
tries of New York State v. Depart¬ 
ment of Labor of State of New 
York, 57 S.Ct 122, 299 U.S. 515, 83 
L.Ed. 380, rehearlnsr denied 57 S.Ct. 
926, 301 U.S. 714, 81 L.Sd. 1865. 

6S. N.Y.— W. H. H. Chamberlin. Inc,, 
V. Andrews, 2 N.E.2d 22, 271 N.Y. 
1, 106 A.L.R. 1519, affirmed 57 S.Ct. 
122, 299 U.S. 516, 81 L.Ed. 380, re- 
hearingr denied 57 S.Ct 926, 801 U.S. 
714, 81 L-Bd. 1365—^Associated In¬ 
dustries of New York State v. De¬ 
partment of Labor of N. Y., 2 N. 
m2d 22, 271 N.Y. 1. 106 A.L.R. 1519, 
affirmed Associated Industries of 
New York State v. Department of 
Labor of State of N. Y., 57 S.Ct 
122, 299 U.S. 515, 81 L.Ed. 880, re- 
hearinir denied 57 S.Ct 926, 801 U.S. 
714, 81 L.Ed. 1366. 

Be. N.Y.—W. H. H. Chamberlin, Inc., 
V. Andrews, 2 N.m2d 22, 271 N.Y. 
1. 106 A.LwR. 1519, affirmed 67 & 
Ct 122, 299 U.S. 615, 81 L.Ed. 880, 
rehearinsT denied 57 S.Ct 926, 801 
U.S. 714, 81 L . iE d. 1866~-A8sociated 
Industries of New York State v. 
Department of Labor of New York, 
2 N.E.2d 22, 271 N.Y. 1, 106 A.L.It 
1519, affirmed Associated Indus¬ 
tries of New York State v. Depart¬ 
ment of Labor of State of N. Y., 67 
S.Ct. 122, 299 n.S. 515, 81 UBd. 880, 


rehearing denied 57 S.Ct. 926, 801 

U. S. 714, 81 L.Bd. 1366. 

67. Ga—^Ford Motor Co. v. Aber¬ 
crombie, 62 S.K2d 209, 207 Ga 464, 
conformed to 68 S.E.2d 4, 83 Ga 
App. 168. 

68. Gku—^Ford Motor Co. v. Aber¬ 
crombie, supra 

69. Ga—^Ford Motor Co. v. Aber¬ 
crombie, supra 

60. W.Va—^Miners in General Group 

V. Hiac, 17 S.B.2d 810, 128 W.Va 
687. 

61. Ohio.—Kut V. Albers Super Mar¬ 
kets, 66 N.B.2d 643, 146 Ohio St. 
523, appeal dismissed 67 S.Ct 86, 
329 U.S. 669, 91 L.Bd. 590, reheaa^ 
ing denied 67 S.Ct 186, 329 U.S. 
827, 91 L.Ed. 702. 

62. Ohio.—Kut v. Albers Super Mar¬ 
kets, supra 

63. Ala—^Alabama Mills v. Camley, 
44 So.2d 622, 14 A.L.It2d 1301, cer¬ 
tiorari denied 44 So.2d 627, 253 
Ala 426. 

lEteason for rule 

Such provision establishes a valid 
public policy to support separate 
classification of employees who are 
expectant mothera—Alabama Mills 
V. CAtnley, supra 

64. N.Y.—W, BL H, Chamberlin, Inc., 
V. Andrews, 2 N.B.2d 22. 271 N.Y. 
1. 106 A.L.R. 1519. affirmed 57 S.Ct 
122, 299 U.S. 516, 81 L.Bd. 880, re- 
hearinsr denied 57 S.Ct 926, 801 U. 
S. 714, 81 L.Bd. 1865-~AjSBoclated 
Industries of New York State v. 
Department of Labor of New York, 
2 N.B.2d 22, 271 N.Y. 1, 106 A.LJEt 
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1519, affirmed Associated Indus¬ 
tries of New York State v. De¬ 
partment of Labor of State of New 
York, 67 S.Ct 122, 299 U.S. 616, 81 
L.Ba. 880, rehearinsT denied 67 S.Ct 
926, 301 U.S. 714, 81 L.Bd. 1865. 

65. N.Y.—W. H. H. Chamberlin, Ino., 
V. Andrews, 2 N.B.2d 22, 271 N.Y. 
1. 106 A.L.R. 1619, affirmed 67 S.Ct 
122, 299 U.S. 515, 81 L.Bd. 380, re¬ 
hearing: denied 57 S.Ct 926, 301 U. 
S. 714, 81 L.Bd. 1365—Associated 
Industries of New York State v. 
Department of Labor of New York, 
2 N,B.2d 22, 271 N.Y. 1, 106 A.L.R. 
1519, affirmed Associated Indus¬ 
tries of New York State v. Depart¬ 
ment of Labor of State of New 
York, 67 S.Ct. 122, 299 U.S. 616, 81 
L.Bd. 380, rehearing: denied 57 S.Ct 
926, 301 U.S. 714, 81 L.Bd. 1865. 
Wisdom of such provisloiL is not 

for courts to decide.—W. H. H. Cham¬ 
berlin, Inc., V. Andrews, 2 N.B.2d 22, 
271 N.Y. 1, 106 A.L.R. 1519, affirmed 
57 S.Ct. 122, 299 U.S. 515, 81 L.Bd. 
380, rehearing: denied 57 S.Ct 926, 
801 U.S. 714, 81 L.Ed. 1866—Associ¬ 
ated Industries of New York State v. 
Department of Labor of New York, 
2 N.B.2d 22. 271 N.Y. 1, 106 A.L.R. 
1519, affirmed Associated Industries 
of New York State v. Department of 
Labor of State of New York, 67 S. 
Ct. 122, 299 U.S. 515, 81 L.Bd. 880,' re- 
heeuring: denied 57 aCt 926, 801 U.a 
714, 81 L.Bd. 1865. 

66. Mass.—Howes Bros. Co. v. Mas¬ 
sachusetts Unemplosnnent Compen¬ 
sation Commission, 5 N.B.2d 720, 
296 Mass. 275, certiorari denied 67 
S.Ct 434, 800 U.S. 667, 81 L.Ed. 
867. 
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cy created by the legislature to administer an unem¬ 
ployment compensation act is wholly limited in its 
powers and authority by the act,*^^ and is not vested 
with discretion to ignore or transgress those limita¬ 
tions,'^'^ even to accomplish what it may deem to be 
laudable ends, so that if the law, as written, is 
imworkable the remedy is with the legislature and 
not with the administrative agency.'^^ 

Rules and regulations. Where an unemployment 
compensation act contains a declaration of policies 
and has fixed primary standards the legislature may 
confer on administrative officers or agencies the 
power to fill up the details of the act by prescribing 
rules and regulations to promote the spirit and pur¬ 
pose of the legislation and its complete operation,®® 
and an administrative rule, duly promulgated by an 
authorized administrative body, defining a term 
used in the act which is in keeping with the clear 
legislative intent and is a practical, workable defini¬ 
tion in amplification of the language used is valid.®i 

§ 93. -Proceedings 

within constitutional limitations, the legislature has 
the power to specify the procedure to be followed in 
matters arising under unemployment compensation stat¬ 
utes. 

Within constitutional limitations, the legislature 


has the power to specify the procedure to be fol¬ 
lowed in matters arising under unemployment com¬ 
pensation statutes.®® Thus, while it has been held 
that a provision that no injunctive process shall is¬ 
sue in any proceeding against the state®® or any of¬ 
ficer thereof®^ to prevent or enjoin the collection 
of any contributions or taxes sought to be col¬ 
lected is not invalid, where it provides the taxpayer 
with an adequate remedy by paying the tax under 
protest,®® and while such a provision does not con¬ 
stitute a violation of constitutional provisions giving 
the superior courts power to issue extraordinary 
legal remedies,®® it has also been held that a pro¬ 
vision prohibiting the maintenance of a suit to 
restrain the collection of such contributions is in¬ 
valid in so far as it conflicts with a constitutional 
provision authorizing any citizen to institute a suit 
against the enforcement of illegal exactions.®^ Al¬ 
though a provision which denies an interested em¬ 
ployer an opportunity for protest and hearing on an 
employee's claim for compensation has been held 
invalid,®® as has also any legislative attempt to dis¬ 
pense with notice to an employer of the filing of his 
former employee's claim for benefits,®® where, un¬ 
der the provisions of the act, an employer is en¬ 
titled to receive notice of claims for benefits and to 
an opportunity to be heard thereon, the failure of 


fits, Is unconstitutional.—State ex 
rel. Standard Oil Co. v. Review Board 
of Ind. Employment Sec. Division, 
supra. 

76. Or.—^Layman v. State Unemploy¬ 
ment Compensation Commission, 
117 P.2d 974, 167 Or. 379, 136 A.Lu 
R. 1468. 

77- Or.—^Layman v. State Unem¬ 
ployment Compensation Commis¬ 
sion, supra. 

78. Or.—Layman v. State Unem¬ 
ployment Compensation Commis¬ 
sion, supra. 

79. Or.—^Layman v. State Unem¬ 
ployment Compensation Commis¬ 
sion, supra. 

SOu Ariz.—^Employment Security 
Commission v. Arizona Citrus 
Growers, 144 P.2d 682, 61 Arlz. 96. 
Cal.—California Employment Com¬ 
mission V. Butte County Rice 
Growers Ass’n, 154 P.2d 892, 25 Cal. 
2d 624. 

81. Cal.—California Employment 
Commission v. Butte County Rice 
Growers Ass'n, supra 
SeflnitioiL of ‘'agrloultnxal labor” 
held valid 

Arlz.—^Employment Security Com¬ 
mission V. Arizona Citrus Growers, 
144 P.2d 682, 61 Arlz. 96. 

Cal.—California Employment Com¬ 
mission V. Butte County Rice 


[ Growers Ass'n, 154 P.2d 892, 25 Cal. 

I 2d 624. 

Colo.—^Park Floral Co. v. Industrial 
j Commission, 91 P.2d 492, 104 Colo. 
350—Great Western Mushroom Co. 
V. Industrial Commission, 82 P.2d 
751, 103 Colo. 39. 

Conn.—H. Buys & Co., Inc. v. Tone, 
5 A2d 23, 125 Conn. 300. 

Minn.—Chrlstgau v. Woodlawn Cem¬ 
etery Ass'n, 293 N.W. 619, 208 
Minn. 263. 

82. Ala—Ex parte Miles, 27 So.2d 
777, 248 Ala 386. 

^gislatore can. restrict or Uxult 
procedure to be followed in makingr 
claim for unemployment compensa/- 
tlon beneflta—^Ex parte Miles, supra 

Defenses 

A statute denylngr to defendant, in 
a suit by the commonwealth for the 
collection of finally assessed unem¬ 
ployment compensation contribu¬ 
tions, a defense based on matter 
which might have been determined 
by an administrative body if timely 
raised is not invalid.—Common¬ 
wealth, to Use of Unemployment 
Compensation Fund v. Lentz, 44 A2d 
291, 353 Pa 98. 

83. Cal.—^Modern Barber Colleges v. 
California Employment Stabiliza¬ 
tion Commission, 192 P.2d 916, 31 
Cal.2d 720—Seaside Memorial Hos¬ 
pital' of Long Beach v. California 
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Employment Commission, 151 P.2d 
116, 24 Cal.2d 681. 

84. Cal.—^Modern Barber Colleges v. 
California Employment Stabiliza¬ 
tion Commission, 192 P.2d 916, 31 
Cal.2d 720—Seaside Memorial Hos¬ 
pital of Long Beach v. Ccdifomla 
Employment Commission, 151 P.2d 
116, 24 Cal.2d 681. 

85. Cal.—Seaside Memorial Hospital 
of Long Beach v. California Em¬ 
ployment Commission, supra- 

86. CaL—^Modern Barber Colleges v. 
California Employment Stabilize^ 
tion Commission, 192 P.2d 916, 31 
Cal.2d 720. 

87. Ark.—^McCain v. Hammock, 161 
S.W.2d 192, 204 Ark. 163. 

88. Ky.—Babb v. Bullitt, 220 S.W.2d 
394, 310 Ey. 211. 

Bight of prior employer 
As far as act gives opportunity for 
protest and hearing on an employee's 
claim for compensation only to most 
recent employer, denying such op¬ 
portunity to prior employer although 
a large per cent of award may be 
charged against such prior employ¬ 
er's reserve account which such em¬ 
ployer is regulred to maintain at a 
specified level and although such em¬ 
ployer may have been Justified in dis¬ 
charging employee, is Invalid as ar¬ 
bitrary.—^Babb V. Bullitt, supra. 

89. Minn.—Juster Bros. v. Christ- 
gau, 7 N.W.2d 501, 214 Minty 108. 



81 C. J. S. SOCIAL SECURITY AND PUBLIC WELFARE §§ 91-92 


abridge or limit his right to join or retain member¬ 
ship in a bona fide labor organization,is not in¬ 
valid unless such provision would operate to permit 
a member of a labor organization to refuse an offer 
of work because its acceptance would violate the 
rules of his organization and still remain eligible for 
unemplo 3 nment compensation benefits, while a non¬ 
member of a labor organization would not be eligi¬ 
ble for such benefits if he refused to accept the same 
work tendered under the same circumstances.®^ 

§ 92. - Officers and Employees Admin¬ 

istering Statutes 

Where the legislature In enacting an unemployment 
compensation act has declared policies and fixed primary 
standards, It has, subject to constitutional limitations, 
the power to create administrative agencies charged with 
the administration and enforcement of the provisions of 
the act. 

Where the legislature in enacting an unemploy¬ 
ment compensation act has declared policies and 
fixed primary standards, it has, subject to consti¬ 
tutional limitations, the power to create adminis¬ 


trative agencies charged with the administration and 
enforcement of the provisions of the act.®® Ac¬ 
cordingly, the legislature may confer authority on 
an administrative officer or agency to determine 
questions of fact relative to the operation of the 
act.*^® So the legislature may authorize an admin¬ 
istrative officer to determine various matters with 
respect to the right of a claimant to benefits under 
the act,*^! and a provision requiring proof of cer¬ 
tain matters to the satisfaction of such an officer is 
not invalid.^® The act may provide that services 
performed by an individual shall be deemed em¬ 
ployment within the meaning of the act unless it is 
shown to the satisfaction of a specified officer that 
claimant comes within an exception of the act,^® 
since such a decision does not involve questions of 
law as well as fact so as to involve a judicial func¬ 
tion which an administrative officer does not have 
the power to exercise.On the other hand, the 
legislature cannot make an imwarranted delegation 
of legislative authority to an administrative agency 
created by it.75 Moreover, an administrative agen- 


67. Mass.—Howes Bros. Co. v. Mas- 
scLchusetts Unemployment Compen¬ 
sation Commission, supra. 

Seasons for rule 

<1) Such legislative classification 
of union and nonunion employees is 
not unreasonable In view of fact that 
benefits are payable out of a special 
fund made up largely fi*om contribu¬ 
tions of employers of all classes of 
labor for benefit of their general wel¬ 
fare.—Chambers v. Owens-Ames- 
Elimball Co., App.. 62 N.E.2d 496, re¬ 
versed on other grounds 67 N.E.2d 
439, 146 Ohio St 659, 166 A.L..R. 
1373. 

(2) Such a provision does not im¬ 
pose on unwilling employers the 
rules of labor organizations.—^Howes 
Bros. Co. y. Massachusetts Unem¬ 
ployment Compensation Commission, 
6 N.B.2d 720, 296 Mass. 276, certio¬ 
rari denied 67 S.Ct 434, 300 U.S. 657, 
81 L..ECL 867. 

68. Ohio.—Chambers v. Owens- 

Ames-Kimball, 67 N.E.2d 439, 146 
Ohio St 559, 165 A.L..R. 1373. 

69. Ark.—^EClckenbottom v. McCain, 
181 S.W.2d 226, 207 Ark. 486, cer¬ 
tiorari denied 65 S.Ct 189, 323 U.S. 
777, 89 L.Bd. 621, rehearing denied 
65 S.Ct 267, 823 U.e. 817, 89 L.Ed. 
649. 

■stablltfhmeat of organisation 
The legislature may authorize an 
officer appointed by it to establish 
his own organization, employ per¬ 
sonnel, fix their compensation, and 
prescribe their duties for the pur¬ 
pose of administering the act—Fray- 
sure V. Kentucky Unemployment 
Compensation Commission, 202 S.W. 
2d 377, 805 Ky. 164. 


Transfer of olILoers 
Where the legislature has created 
an administrative agency for the 
purpose of enforcing the act it may 
transfer officers from one existing 
agency to a different agency created 
by it—Fraysure v. Kentucky Unem¬ 
ployment dompensation Commission, 
supra. 

DetenninatLon of validity 
Validity of state act as far as 
state employees and their compensa¬ 
tion are concerned, depends solely 
on provisions of state statute and 
not on federal statute.—^Donaldson 
V. Sisk, 113 P.2d 860, 57 Arlz. 318. 
Frovlslona held not Invalid 
Ark.—^Hlckenbottom v. McCain, 181 
S.W.2d 226, 207 Ark. 486, certiorari 
denied 66 S.Ct 189, 323 U.S. 777, 
89 L.Bd. 621, rehearing denied 65 
S.Ct 267, 323 U.S. 817, 89 L.Bd. 
649. 

Idaho.—^Idaho Mut Ben. Ass*n v. 
Robison, 154 P.2d 156, 65 Idaho 
793. 

m.—Toplis & Harding v. Murphy, 
51 N.E.2d 506, 884 IlL 463—Murphy 
V. Cuesta, Rey & Co., 45 N.E.2d 26, 
381 Ill. 162. 

70. Idaho.—^Idaho Mut. Ben. Ass'n 
V. Robison, 154 P.2d 166, 65 Idaho 
793. 

Miss.—^Tatum v. Wheeless, 178 So. 
95, 180 Miss. 800. 

N.T.—Claim of Fiol, 111 N.T.S.2d 288, 
279 App.PlV. 963. 

Suspension and resumption of opera¬ 
tion 

Where the legislature has fixed 
conditions under which the act may 
operate and conditions under which 
it may cease to operate, the legis¬ 
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lature has the power to confide to 
some suitable agency of the state 
the authority to determine the Ques¬ 
tion of fact as to whether such con¬ 
ditions exist as require the operation 
of the act to be suspended, and also 
whether, after the operation of the 
act has been suspended, conditions 
have changed so as to require that 
its operation be resumed.—Tatum v. 
Wheeless, 178 So. 95, 180 Miss. 800. 
71- ni.—^Toplis & Harding v. Mur¬ 
phy, 51 N.E.2d 505, 884 Ill. 463. 

72. Ill.—Toplis & Harding v. Mur¬ 
phy, supreu 
Reason for rule 

Term "satisfaction" has a clear 
legal meaning which does not per¬ 
mit director to decide the issue arbi¬ 
trarily but requires the exercise of a 
sound discretion based on satisfac¬ 
tory proof.—Toplis & Harding v. 
Murphy, supra. 

73- Ill.—Toplis & Harding v. Mur¬ 
phy, supra. 

74. Ill.—Toplis & Harding v. Mur¬ 
phy, supra. 

75. Ind.—State ex rel. Standard Oil 
Co. V. Review Board of Ind. Em- 
ploiment Sec. Division, 101 N.E.2d 
60. 

Authority to waive or modify denial 
of benefits 

Statute providing that no benefits 
shall accrue to any individual based 
on wages earned firom any employer 
prior to day on which individual left 
work voluntarily to marry or be¬ 
cause of other domestic obligations, 
but that referee or designated review 
board may, on good cause shown, 
waive or modify such denial of bene- 
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the act to provide for weekly determinations of such 
claims^® and for notice to the employer of such 
determinations® 1 will not render the statute in¬ 
valid. 

§ 94. - Review 

The legislature has the power, subject to constitu¬ 
tional limitations, in enacting unemployment compensa¬ 
tion legislation to enact provisions relative to the appeal 
or review of proceedings brought under such legislation. 

The legislature has the power, subject to consti¬ 
tutional limitations, in enacting unemployment com¬ 
pensation legislation, to enact provisions relative to 
the appeal or review of proceedings brought under 
such legislation.®® Accordingly, the legislature can 
restrict or limit the procedure to be followed on ap¬ 
peal,®® and where the unemployment compensation 
act makes proper provision for the essential rights 
of a claimant thereunder it will not be considered 
invalid because of the procedure for,®^ and the ex¬ 
tent of,®® review afforded by it While an unem- 
plojmaent compensation act ordinarily will be held 
invalid in so far as it operates to deny a person 
affected thereby a right to a judicial review of the 
determinations of administrative bodies created by 
it,®® as where it vests final authority in an admin¬ 
istrative body to pass on questions of law,®^ where 
the right of judicial review is suflSciently preserved, 
as where such right is afforded after action by ad¬ 
ministrative officers, the statute will not be held ob¬ 
jectionable on this account.®® Also a provision 


making the decision of an administrative body final 
with respect to fact questions, as where it confines 
the right to judicial review to questions of law, 
has been held proper.®® Although it has been held 
that a provision requiring payment of benefits even 
though an appeal has been taken from an admin¬ 
istrative decision awarding such benefits is valid,i 
it has also been held that if such a provision were 
construed as requiring the payment of benefits 
awarded by a referee and affirmed by an appeal 
board but denied by the court it would be invalid.® 
A statute failing to authorize the administrative 
authorities to proceed to recoup unemployment 
benefits determined, on appeal, to have been er¬ 
roneously paid is not, on that account, invalid,® and 
a provision whereby delinquent employers who seek 
a review of the findings of an administrative of¬ 
ficer and lose may be subjected to a judgment on 
which execution may be issued while other delin¬ 
quent employers not seeking a review may suffer 
only a lien on their personal property is not in¬ 
valid.^ 

§ 95. Construction of Statutes 

In the construction of unemployment compensation 
acts, the courts are guided by, or will apply, the general 
or fundamental rules of statutory interpretation. 

In the construction of unemployment compensa¬ 
tion acts, the courts are guided by, or will apply, 
the general or fundamental rules of statutory in¬ 
terpretation.® Accordingly, the acts are to be in- 


90. N.J.—Horsmaji Dolls v. Unem- 
plosonent Compensation Commis¬ 
sion. 82 A.2d 177, 7 N.J. 641. 

91. N.J.—BCorsman Dolls v. Unem¬ 
ployment Compensation Commis¬ 
sion. supra. 

92. Tex.—Todd Shipyards Corp. v. 
Texas Employment Commission, 
Clv.App., 246 S.W.2d 371. 

93. Ala.—Ex parte Miles, 27 So.2d 
777, 248 Ala. 886. 

94. Va.—Blankenship v. Unemploy¬ 
ment Compensation Commission, 13 
6.E.2d 409, 177 Va. 260. 

95. Va.—^Blankenship v. Unemploy¬ 
ment Compensation Commission, 
supra. 

96. Idaho.—^Idaho Mut. Ben. Ass*n v. 
Robison, 164 P.2d 166, 66 Idaho 793. 

97. CaL—^Bodlnson Mfgr. Co. v. Cali¬ 
fornia Employment Commission, 
109 P.2d 936, 17 Cal.2d 321. 

Gku—Zachos v. Hulet, 26 S.R2d 806, 
196 Ga. 780. 

98. Ark.—^McKinley v. R L. Payne & 
Son Lumber Co., 143 S.W.2d 38, 
200 Ark. 1114. 

Cal.—Abelleira v. District Court of 
Appeal, Third Dist., 102 P.2d 329, 


reheard 109 P.2d 942, 17 Cal.2d 280, , 
132 A.L.R. 716. 

Ky.—^Kentucliy Unemployment Com¬ 
pensation Commission v. Chenault 
& Orear, 174 S.W.2d 767, 296 Ky. 
662. 

99. N.T.—^In re Rumsey Mfff. Corp., 
71 N.B.2d 426, 296 N.T. 118, 174 
A.L.R. 401, reargument denied 72 
N.B.2d 36. 296 N.T. 867, 174 A.L.R. 
401. 

Wls.—^Boynton Cab Co. v. Giese, 296 
N.W. 630, 237 Wls. 237. 

1. Cal.—^Matson Terminals v. Cali¬ 
fornia Employment Commission, 
161 P.2d 202, 24 Cal.2d 696—Abel¬ 
leira V. District Court of Appeal, 
Third Dist., 109 P.2d 942, 17 CaL2d 
280, 132 A.L.R. 716. 

W.Va—State ex rel. Alkens v. Davis, 
46 S.E.2d 486, 131 W.Va. 40. 

Double afflxmatiou provision of act 
providing that, if decision of deputy 
or appeal tribunal allowing benefits 
is affirmed by appeal tribunal or em¬ 
ployment commission, benefits shall 
be paid regardless of any appeal 
thereafter taken but that, if such de¬ 
cision is finally reversed, no employ¬ 
er’s account shall be charged with 
benefits so paid, is constitutional.— 
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Todd Shipyards Corp. v. Texas Em¬ 
ployment Commission, Tex.Civ.App., 
246 S.W.2d 371. 

2. Mich.—Chrysler Corp. v. Appeal 
Board of Michigan Unemplosnnent 
Compensation Commission, 3 N.W. 
2d 302, 301 Mich. 351, certiorari de¬ 
nied Claimants for Benefits Under 
Michigan Unemployment Compen¬ 
sation Act V. Chrysler Corp., 63 S. 
Ct. 44, 317 U.-S. 636, 87 D.Ed. 612. 
Double affinnatiou provision is in¬ 
valid if construed as requiring pay¬ 
ment of benefits awarded by referee 
and affirmed by appeal board, but de¬ 
nied by circuit court.—Chrysler Cor¬ 
poration V. Appeal Board of Michi¬ 
gan Unemployment Compensation 
Commission, 3 N.W.2d 302, 301 Mich. 
361, certiorari denied Claimants for 
Benefits under Michigan Unemploy¬ 
ment Compensation Act v. Chrysler 
Corp., 63 S.Ct 44, 817 U.S. 636, 87 
L.Ed. 512. 

8> Cal.—Western Hardwood Ltimber 
Co. V. California Employment Com¬ 
mission, 137 P.2d 76, 68 Cal.App.2d 
403. 

4. Ill.—^Murphy ▼. Cuesta, Rey & 
Co., 45 N.E.2d 26, 881 Ill. 162. 

5. Mich.—Acme Messenger Service 
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terpreted in the light of, and in such manner as to j promote or accomplish, their purposes and objects,* 


Ca. ▼. MlcWgan Unemployment 
Compensation Commission. 11 N. 
W.2d 296, 306 Mich. 704. 

General field of operation of act is 
to be regarded, rather than applica¬ 
tion to individual exceptional cases 
In its interpretation, and appropriate¬ 
ness to the general situation is the 
predominant consideration.—Feldman 
V. Administrator, Unemployment 
Compensation Act, 89 A..2d 210, 138 
Conn. 724—H. Buys & Co. v. Tone. 6 
A2d 23, 125 Conn. 300. 

Wisdom or policy of law 

(1) It is not the province of court 
to consider arguments of social pol¬ 
icy; such matters are for legislature. 
—Bodinson Mfg. Co. v. California 
Employment Commission, 109 P.2d | 
935. 17 Cal.2d 821. 

(2) Wisdom or policy of legisla¬ 
ture In enacting legislation will not 
be considered.——Acme Messenger 
Service Co. v. Michigan Unemploy¬ 
ment Compensation Commission, 11 
N’.W.2d 296, 306 Ml<di. 704. 

Seasonable oonstmctioBi 

Statute should be reasonably con¬ 
strued as an emergency measure.— 
Claim of Krleger, 107 N.T.S.2d 916, 
279 App-Biv. 681. 

U.S.—BeBaef Coip. r. XT. S., Ct. 
CL, 70 F.Supp. 264. 

Aia_ —Department of Indus. Relations 
V. Tomlinson, 36 So.2d 496. 251 
Ala. 144. 

AiflgVn., —Aragon T. Unemployment 
Compensation Commission of Ter¬ 
ritory of Alaska. 10 Alaska 236, 
reversed on other grounds, C.C.A., 
149 F.2d 447. affirmed in part and 
reversed in part on other grounds 
67 SwCt 245, 329 U.S. 143, 91 L.Ed. 
136. 

Arlz.—Southwest Lumber Mills v. 
Employment Sec. Commission. 182 
P.2d 83. 66 Arlz. 1. 

—Empire Star Mines Co. v. Cali¬ 
fornia Employment Commission, 
168 P.2d 686, 28 CaJ.2d 33—Califor¬ 
nia Emplosnnent Commission v. 
Butte County Rica Growers Ass'n, 
154 P.2d 892, 25 Cal.2d 624—Cali¬ 
fornia Employment Commission v. 
Los Angeles Down Town Shopping 
News Corp., 150 P.2d 186, 24 CaL2d 
421—Rio Bel Mar Country Club v. 
Superior Court in and for Santa 
Cruz County, 190 P.2d 295, 84 Cal. 
App.2d 214—Garcia v. California 
stabilization Commission, 161 P.2d 
972, 71 Cal.App.2d 107—Wiltsee v. 
CaUfomla Employment Commis¬ 
sion, 158 P.2d 612, 69 CalApp.2d 
120—California Employment Sta^- 
bilization Commission v. Liewis, 157 
P.2d 38, 68 Cal.App.2d 552—Cali¬ 
fornia Employment Stabilization 
Commission v. Sacramento Valley 
Walnut Growers Ass'n, 156 P.2d 
274, 68 CaLApp.2d 178. 

Conn.— Harris v. Egan, 60 A.2d 922, 


135 Conn. 102, 4 AL.R.2d 717— 
Reger v. Administrator, Unemploy¬ 
ment Compensation Act, 46 A. 2d 
844, 132 Conn. 647 —Waterbury Sav. 
T^/nTr V. Danaher, 20 A2d 455, 128 
Conn. 78. 

—Cohen v. District Unemploy¬ 
ment Compensation Board, 167 P. 

2d 883, 83 U.SA.pp.B.C. 220—Grace 
V. Magruder. 148 F.2d 679, 80 U.S. 
App.B.C. 53, certiorari denied 66 
S.CL 24, 326 U.S. 720. 90 L.Bd. 426 
_^Better Business Bureau of Wash¬ 
ington, B. C. V. District Unemploy¬ 
ment Compensation Board, Mun. 
App., 34 A2d 614. 

Ga.—^Pord Motor Co. v. Abercrombie. 

62 S.B.2d 209. 207 Ga. 464, con¬ 
formed to 63 S.B.2d 4, 88 Ga.App. 
158—^Redwine v. Wilkes, 64 S.E.2d 
101, 83 Ga.App. 645—Abercrombie 
V. Ford Motor Co., 59 S.B>2d 664, 81 
Ga.App. 690—^Young v. Bureau of 
Unemployment Compensation, 10 
S.E2d 412, 63 Ga.App. 130. 
Hawaii.—Bailey's Bakery v. Borth- 
wick, 38 Hawaii 16. 

Idaho.—^In re Potlatch Forests, 240 
P.2d 242, 72 Idaho 291—Webster v. 
Potlatch Forests, 187 P.2d 527, 68 
Idaho 1—Hagadone v. Kirkpatrick, 
164 P.2d 181, 66 Idaho 56—^Talley 
V. Unemployment Compensation 
Division of industrial Accident 
Board, 124 P.2d 784, 63 Idaho 644. 
HI.—^American Steel Foundries v. 
Gordon, 88 N.E.2d 466, 404 Ill. 174 
—Barrett v. Wasson Coal Co,, 87 
N.B.2d 769, 404 Ill. 11. 

Ind.—Walton v. Wilhelm, 91 N’.H.2d 
373, 120 Ind.App. 218—^Merkle v. 
Review Board of Ind. Employment 
Sec. Division. 90 N.E.2d 624, 120 
IndA-pp. 108—^Blakely v. Review 
Board of Ind. Employment Sec. 
Division, 90 N.B.2d 363, 120 Ind. 
App. 367—Camegie-Ill. Steel Corp. 
V. The Review Board of The Ind. 
Employment Sec. Division, 72 N.B. 
2d 662, 117 Ind.App. 379—News 
Publishing Co, v. Verweire, 49 N. 
E.2d 161, 113 Ind.App. 461—Review 
Board of Unemployment Compen¬ 
sation Division of Department of 
Treasury v. Mammoth Life & Acci¬ 
dent Ins. Co., 42 N.E.2d 379, 111 
Ind.App. 660. 

Iowa.—Moulton v. Iowa Employment 
Sec. Commission, 34 N.W.2d 211, 
239 Iowa 1161—Stromberg Hatch¬ 
ery V. Iowa Employment Sec. Com¬ 
mission, S3 N.W.2d 498, 239 Iowa 
1047. 

Ky.—^Ford Motor Co. v. Kentucky 
Unemployment Compensation Com¬ 
mission, 243 S.W.2d 657. 

Md.—Celanese Corp. of America v. 
Davis, 47 A.2d 879, 186 Md. 463— 
Siaryland Unemployment Compen¬ 
sation Board v. Albrecht, 86 A2d 
666, 183 Md. 87. 

Mich.—Auten v. Michigan Unemploy¬ 
ment Compensation Commission, 17 
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N.W.2d 249, 810 Mich. 453—^Minor 
Walton Bean Co. v. Michigan Un¬ 
employment Compensation Com¬ 
mission, 14 N.W.2d 624, 808 Mich. 
636—Goodsol v. Michigan Unem¬ 
ployment Compensation Commis¬ 
sion, 5 N.W.2d 619, 802 Mich. 652, 
142 AL.R 910. 

N’eb.—^Hunter v. Miller, 27 N.W.2d 
638. 148 Neb. 402—^Brown v. Halth, 

1 N.W.2d 826, 140 Neb. 717. 

N.J.—^Bergen Point Iron Works v. 
Board of Review of Unemployment 
Compensation Commission, 61 A. 2d 
267, 137 N.J.Law 686—^Pord Motor 
Co. V. New Jersey Dept of Labor 
& Industry, Division of Employ¬ 
ment Sec. Board of Review, 71 A.2d 
727, 7 N.J.Super. SO, affirmed 76 
A.2d 266, 6 N.J. 494. 

N.Y.—^Machclnskl v. Ford Motor Co., 
102 N.Y.S.2d 208, 277 APP.Div. 634. 
Ohio.—Carter v. Division of Water, 
City of Youngstown, 65 N.R2d 63, 
146 Ohio St 203—^Zier v. Bureau of 
Unemployment Compensation, 81 
NJB1.2d 129, App., reversed on other 
g^rounds 84 N.E.2d 746, 151 Ohio St. 
123—^Moore y. Bureau of Unem¬ 
ployment Compensation, 11 Ohio 
Supp. 106, reversed on other 
grounds 56 N.E.2d 520, 73 Ohio 
App. 862. 

Or.—Journal Pub. Co. v. State Unem¬ 
ployment Compensation Commis¬ 
sion. 166 P.2d 670. 176 Or. 627— 
Puget Sound Bridge & Dredging Co. 
V. State Unemployment Compensa¬ 
tion Commission, 126 P.2d 37, 168 
Or. 614. 

Pa,—Jones v. Unemployment Com¬ 
pensation Board of Review, 60 AL.2d 
568, 163 PaSuper. 271 — American 
Steel & Wire Co. of N. J. v. Unem¬ 
ployment Compensation Board of 
Review, 66 A2d 288, 161 Pa.Super. 
622—^MacPhrland v. Unemplosment 
Compensation Board of Review, 45 
A.2d 423. 158 PaSuper. 418. 

R. I.—Cuddy-Gardner Co. v. Unem- 
ploinnent Compensation Board, 31 
A.2d 8, 69 RL 36. 

S. a—Stone Mfg. Co. v. South Caro¬ 
lina Employment Sec. Commission, 
64 S.E.2d 644, 219 S.C. 239. 

Tenn.—Queener v. Magnet Mills, 167 
S.W.2d 1, 179 Tenn. 416. 

Tex.—^Meggs v. Texas Unemployment 
Compensation Commission, Civ. 
App.. 234 S.W.2d 463. • 

Va—Ford Motor Co. v. Unemploy¬ 
ment Compensation Commission, 
63 S.E.2d 28, 191 Va 812—Sinclair 
Refining Co. v. Unemployment 
Compensation Commission, 64 S.E. 
2d 72, 189 Va 692—R C, Huffman 
Const. Co. V. Unemployment Com¬ 
pensation Commission, 36 S.E.2d 
641, 184 Va 727—^Unemployment 
Compensation Commission of Vir¬ 
ginia V. Collins, 29 S.E.2d 388, 182 
Va 426. 

Wash.—^In re Yakima Ftuit Growers 
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as shown by the public policy declared or reflected 
therein,*^ and by the evils, if any, which are in¬ 
tended to be remedied,* with the least delay and 
possible harm to the unemployed workman and his 


family.® The statutes should be construed ac¬ 
cording to, or so as to effectuate, the legislative in¬ 
tent,^® which is to be ascertained from the wording 
of the act,ii and from the act as a whole,but if 


Ass'n. 146 P.2d 800, 20 W’aah.2d 

202 . 

W.Va.—State, by Davis v. Ruthbell 
Coal Co., 56 S.B,2d 649, 133 W.Va. 
S19. 

Wis.—^International Union, United 
Auto., Aircraft & Agr. Implement 
Workers of America, Liocal 180, C. 
I. O., V. Industrial Commission, 21 
N.W,2d 711, 248 Wis. 364—Moor¬ 
man Mfg. Co. V. Industrial Com¬ 
mission, 6 N.W.2d 743, 241 Wis. 
200—Spielman v. Industrial Com¬ 
mission, 295 N.W. 1, 236 WlS. 240. 
General purpose 

Specific terms must be construed 
so as to be consistent with the gen¬ 
eral purpose that the statute was 
designed to achieve.—^Valenti v. 
Board of Review of Unemployment 
Compensation Commission, 72 A2d 
616, 4 N.J. 287. 

Satire legal tmnraln ooatemplated 
Provisions of act should be inter¬ 
preted and applied within the view of 
the entire legal telrraln which the 
purposes of the act contemplate— 
Lee V. State. 38 S.B.2d 128, 73 Ga. 
APP. 821. 

Technical and artificial roles of 
administrative agency should not be 
slavishly adhered to so as to fritter 
away benefits and objectives of act— 
Glen Alden Coal Co, v. Unemploy¬ 
ment Compensation Board of Review, 
61 A.2d 518, 160 Pa.Super. 379. 
Xdmltatioii on. role 

In attempting to carry out purpos¬ 
es of act court cannot entirely Ig¬ 
nore the plain provisions thereof.— 
Brown v. Halth, 1 N.W.2d 826, 140 
Neb. 717. 

7. Arlz.—Southwest Lumber Mills 
V. Employment Sec. Commission. 
182 P.2d 88, 66 Arise. 1. 

CaL—California Employment Com¬ 
mission V. Butte County Rice 
Growers Ass*n, 154 P.2d 892, 25 Cal. 
2d 624—Whitcomb Hotel v. Cali¬ 
fornia Employment Commission, 
161 P.2d 233, 24 Cal.2d 753, 156 A 
L.R. 405—Wlltsee v. California 
Employment Commission, 158 P.2d 
612, 69 CalA.pp.2d 120. 

Colo.—Sandoval v. Industrial Com¬ 
mission, 130 P.2d 930, 110 Colo. 
108. 

Ga.—Abercrombie v. Ford Motor Co., 
59 S.E.2d 664, 81 Ga.App. 690— 
Young V. Bureau of Unemployment 
Compensation, 10 S.E.2d 412, 63 Ga. 
App. 130. 

Ind.—In re Z^ts, 31 NJB1.2d 209, 108 
IndApp. 617. 

Mo.—Peerless Fixture Co. vl Eeltel^ 
19fi 6.W.2d 449,^ 366 Mo. 144. 

N.J.—W. {T. Grau^ Co. ▼. Board of 
j^ev^ew t^hezQployment Compen¬ 


sation Commission, 29 A2d 858, 
129 N.J.Law 402—Valenti v. Board 
of Review. 66 A2d 665, 4 N.J.Su- 
per. 162, reversed on other grounds 
72 A2d 516, 4 N.J. 287. 

Pa—^Michalsky v. Unemployment 

Compensation Board of Review, 62 
A 2d 113, 163 PaSuper. 436. 

R. I.—Cuddy-Gardner Co. v. Unem- 
plosmient Compensation Board, 31 
A2d 8. 69 R.I. 36. 

S. D.—John Morrell & Co. v. Unem¬ 
ployment Compensation Commis¬ 
sion. 13 N.W.2d 498, 69 S.D. 618. 

8. D.C.—Grace v. Magruder, 148 F. 
2d 679, 80 U.S.AppJD.C. 63, certio¬ 
rari denied 66 S.Ct 24, 826 U.S. 
720, 90 L.E(1 426. 

Ill.—American Steel Foundries v. 
Gordon, 88 N.E.2d 465, 404 HI. 174. 
Dire and distressing sLtiiations 
against which act is directed should 
be carried in mind by court.—W. T. 
Grant Co. v. Board of Review of Un¬ 
employment Compensation Commis¬ 
sion, 29 A2d 858, 129 N.J.Law 402. 

9. R.I.—Cuddy-Gardner Co. v. Un¬ 
employment Compensation Board, 
31 A2d 8, 69 R.L 36. 

10. Ala—Tennessee Coal, Iron & R 
Co. V. Martin, 36 So.2d 547, 251 Ala 
153. 

Cal.—NoWhrop Aircraft v. California 
Employment Stabilization Commis¬ 
sion, 198 P.2d 898, 32 Cal.2d 872— 
California Employment Commis¬ 
sion V. Kovacevich, 165 P.2d 917, 27 
CaL2d 546. 

D.C.—Grace v. Magruder, 148 F.2d 
679, 80 U,S.App.D.C. 63, certiorari 
denied 66 S.Ct. 24, 326 U.S. 720, 90 
L.Ed. 426. 

Ga—^Ford Motor Co. v. Abercrombie, 
62 S.E.2d 209, 207 Ga 464, con¬ 
formed to 63 S.E.2d 4, 83 GkuApp. 
168—^Abercrombie v. Ford Motor 
Co., 59 S.E.2d 664, 81 GaApp. 690. 
Idaho.—Webster v. Potlatch Forests, 
187 P.2d 627, 68 Idaho 1. 

IlL—Crouch V. Murphy, 60 N.E12d 
879, 390 Ill. 112. 

Iowa—Stromberg Hatchery v. Iowa 
Employment 6ec. Commission, 83 
N.W.2d 498, 239 Iowa 1047. 

Mich.—^Lawrence Baking Co. v. Mich¬ 
igan Unemployment Compensation 
Commission, 18 N.W.2d 260, 308 
Mich. 198, 164 AL.R. 660, certio¬ 
rari denied 66 S.Ct. 43, 328 U.S. 
738, 89 L.Ed. 591—Acme Messenger 
Service Co. v. Michigan Unemploy¬ 
ment Compensation Commission, 11 
^ N.W.2d 296, 806 Mich. 704. 

N.J.—Singer Sewing Mach. Corp. v. 

New Jersey Compensation Commls- 
> Sion, 27 A2d 889, 123 N.J.Law 611, 
affirmed 31 A2d 818, 180 N.T.Law 
178—Alexander Hamilton Hotel 
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Corp. v. Board of Review, 21 A2d 
739, 127 N.J.Law 184. 

N.C.—Unemployment Compensation 

Commission v. City Ice & Fuel Co., 
3 S.E.2d 290, 216 N.a 6. 

R.I.—^Mount Pleasant Cab Co. v. 
Rhode Island Unemployment Com¬ 
pensation Board, 53 A2d 485, 73 
R.I. 7. 

Wash.—Cowlche Growers v. Bates, 
117 P.2d 624, 10 Wash.2d 686— 
In re Persons Employed at St. 
Paul & Tacoma Lumber Co., 110 
P.2d 877, 7 Wash.2d 680. 

Expressed Intent 

Court wan enjoined to interpret and 
apply act in accordance with the ex¬ 
pressed legislative will, rather than 
some supposed unexpressed inten¬ 
tion, even though, in the view of the 
interpretative authority, that would 
be more in consonance with reason 
and Justice.—Alexander Hamilton 
Hotel Corp. v. Board of Review of 
New Jersey Unemployment Compen¬ 
sation Commission, 21 A2d 739, 127 
N.J.Iiaw 184. 

11. m.—^American Steel Foundries 
V. Gordon, 88 N.BL2d 466, 404 IlL 
174. 

Wis.—Splelmann v. Industrial Com¬ 
mission, 296 N.W. 1, 236 Wis. 240. 
Plain meaning of language of stat¬ 
ute must be given due regard by 
court.—Tennessee Coal, Iron & R. 
Co. V. Martin, 36 So.2d 547, 251 Ala 
153. 

Ordinary and ge ner ally acoepied. 
meaning of language used cannot be 
ignored. 

U.S.—^Latimer v. U. S., D.C.Cal., 62 
F.Supp. 228. 

Iowa—Glidden Rural Elec. Co-op. v. 
Iowa Employment Sec. Commis¬ 
sion, 20 N.W.2d 435, 236 Iowa 910. 
Common usage and understanding 
Words in act must be interpreted 
as they are commonly used and un¬ 
derstood.—Tennessee Coal, Iron & R. 
Co. V. Martin, 36 So.2d 535, 33 Ala 
App. 502, affirmed 86 So.2d 647, 251 
Ala 153. 

Pun slgnifioanoe should be given 
wording of act.—Singer Sewing 
Mach. Co. V. New Jersey Unemploy¬ 
ment Compensation Commission, 27 
A2d 889, 128 N.J.Law 611, afilrmed 
81 AAd 818, 180 N.J.Law 178. 

Literal sense of language used 
I should be disregarded where contrary 
to known legislative Intent—Ford 
Motor Co. V. Abercrombie. 62 S.E2d 
209, 207 Ga '464, conformed to 68 S. 
E2d 4, 38 GaApp. 158. 

la. Ga—Ford Motor Ca ▼. Aber- 
crombla sopr^ 
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the language used is plain and unambiguous no in¬ 
terpretation is necessary.i^ The report of a special 
commission which preceded the adoption of the 
act,!^ in addition to the draft of the bill submitted 
by such commission on which the act is based, 
should also be considered as an aid to construc¬ 
tion. 

While an administrative agency may have the au¬ 
thority to interpret the act as a necessary condition 
precedent to its administration,such an interpre¬ 
tation is not binding on the court.^^ 

Statutory definitions. In construing an unem¬ 
ployment compensation statute, the statutory defini¬ 
tions of the words used are controlling,^^ even 
though such definitions differ from the meaning 
formerly attributed to those words^^ or from com¬ 
mon-law concepts.20 


Mandatory and directory provisions. A provi¬ 
sion of an unemplo 3 anent compensation statute will 
be construed to be directory where it does not re¬ 
late to the essence of the thing to be done,^^ and 
where compliance therewith is a matter of con¬ 
venience rather than of substance,^^ but provisions 
which relate to the essence of the thing to be done,^^ 
that is, to matters of substance,^^ will be construed 
to be mandatory. 

§ 96. -Liberal Construction 

Accortfing to the great weight of airthorlty, the benef¬ 
icent provisions of an unemployment compensation act 
should receive a liberal or broad construction in favor 
of those claiming the benefits thereof. 

According to the great weight of authority, the 
beneficent provisions of an unempl 03 rment compen¬ 
sation act should receive a liberal or broad con- 
struction^S in favor of those claiming the benefits 


Ill.—^American Steel Foundries v. 

Gordon. 88 N.R2d 465, 404 111. 174. 
Mo.—^Peerless Flacture Co. v. Keitel, 
195 S.W.2d 449, 355 Mo. 144. 

Pa.—^In re Persons Employed at St. 
Paul & Tacoma Lumber Co., 110 P. 
2d 877, 7 Wash.2d 680. 

Ijaaifiriiagro in context 

(1) Act should not be mutilated 
by lifting* a mere segment out of its 
context and construing it - without 
considering all other parts of act.— 
Ford Motor Co. v. Abercrombie, 62 
S.E.2d 209, 207 Ga 464, conformed to 
63 S.E.2d 4, 83 Ga.App. 158. 

(2) Language used should be con¬ 
strued In light of its context.— 
Stromberg Hatchery v. Iowa Em¬ 
ployment Sec. Commission, 33 N.W.2d 
498, 239 Iowa 1047. 

13. Mich.—Acme Messenger Service 
Co. V. Michigan Unemployment 
Compensation Commission, 11 N. 
W.2d 296, 306 Mich. 704. 

N.J.—Singer Sewing Mach. Co. v. 
New Jersey Unemployment Com¬ 
pensation Commission, 27 A 2d 889, 
128 N.J.Law 611, affirmed 31 A2d 
818, 130 N.J.Law 173—Alexander 
Hamilton Hotel Corp. v. Board of 
Review, 21 A2d 739, 127 N.J.Law 
184. 

Seasons for rule 

(1) The rules of statutory con¬ 
struction are merely aids to the 
court in discovering the legislative 
intent.—^Tennessee Coal, Iron & R. 
Oa V. Martin, 36 So.2d 547, 261 Ala. 
158. 

(2) The statute itself affords the 
best means of Its exposition, and. If 
the legislative Intent can be ascer¬ 
tained from its provisions, such in¬ 
tent will prevail without resort to 
other aids for construction.—Ameri¬ 
can Steel Foundries v. Gordon, 88 N. 
E.2d 465, 404 UL 174. 


14. Conn.—^H. Buys & Co. v. Tone, 5 
A2d 23, 125 Conn. 300. 

15. Conn.—OBL Duys & Co. v. Tone, 
supra. 

16. Utah.—^Utah Hotel Co. v. Indus¬ 
trial Commission, 151 P.2d 467, 107 
Utah 24, 163 AL,R. 1176. 

17. Utah.—Utah Hotel Co. v. Indus¬ 
trial Commission, supra 

Va—R. C. Huffman Const. Co. v. Un¬ 
employment Compensation Com¬ 
mission, 36 ■S.E.2d 641, 184 Ta 727. 

18. Ill.—-Wallace v. Annunzio, 108 
N.B.2d 467, 411 IlL 172. 

Or.—Singer Sewing Mach. Co. v. 
State Unemployment Compensation 
Commission, 103 P.2d 708, 167 Or, 
142, adhered to 116 P.2d 744, 167 
Or. 142, 138 AL.R. 1398. 
dear and nnambignons definltioxL 

of word in a.ct leaves no room for 

construction or interpretation.— 

Nordman v. Calhoun, 51 N.W.2d 906, 

332 Mich. 460. 

19. Or.—Singer Sewing Mach. Co. v. 
State Unemployment Compensation 
Commission, 103 P.2d 708, 167 Or. 
142, adhered to 116 P.2d 744, 167 
Or. 142, 138 AL.R. 1398. 

20. IlL—^Wallace v. Amnunzio, 103 
N.E.2d 467, 411 lU. 172. 

21. Minn.—^Bielke v. American Crys¬ 
tal Sugar Co., 288 N.W. 584, 206 
Mina 308. 

22. Mina—^Bielke v. American Crys¬ 
tal Sugar Co., supra. 

23. Mina—Bielke v. American Crys¬ 
tal Sugar Co., supra 

24i Mina—^Bielke v. American Crys¬ 
tal Sugar Co., supra 

25. U.S.—^Latimer v. U. S., D.C.CaL, 
52 F.Supp. 228. 

Ala—^Tennessee Coal, Iron & R. Co. 
V. Martin, 36 So.2d 547, 251 AJLa 
153—Department of Indus. Rela¬ 
tions V. Tomlinson, 36 So.2d 496, | 
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251 Ala 144—Alabama Power Co. 
V. Director of Indus. Relations, 
App., 54 So.2d 786, certiorari denied 
54 So.2d 789, 256 Ala 382—^Depart¬ 
ment of Indus. Relations v. Stone, 
App., 53 So.2d 859—^Department of 
Industrial Relations v. Wall, 41 So. 
2d 611, 85 AlaApp. 530—^Depart¬ 
ment of Industrial Relations v. 
Dnimmond, 1 So.2d 395, 30 Ala. 
App. 78, certiorari denied 1 So.2d 
402, 241 Ala 142.. 

Alaska—Aragon v. Unemployment 
Compensation Commission of Ter¬ 
ritory of Alaska 10 Alaska 23 6, re¬ 
versed on other grrounds, C.C.A, 
149 F.2d 447, affirmed in part and 
reversed in part on other grounds 
67 S.Ct. 245, 829 U.S. 143, 91 L.Ed. 
136. • 

Ariz.—Southwest Lumber Mills v. 
Employment Sec. Commission, 182 
P.2d 83, 66 Ariz. 1—Taylor v. Mc- 
Swain, 95 P.2d 415, 54 Ariz. 295. 

C€a.—^Empire Star Mines Co. v. Cali¬ 
fornia Employment Commission, 
168 P.2d 686, 28 Cal.2d 33—Califor¬ 
nia Employment Commission v. 
Kovacevich, 165 P.2d 917, 27 Cal.2d 
546—California Employment Com¬ 
mission V. Butte County Rice 
Growers Ass'n, 154 P.2d 892, 25 
Cal.2d 624—Califomla Employment 
Commission v. Los Ajageles Down 
Town Shopping News Corp., 160 
P.2d 186, 24 Cal.2d 421—Rio Del 
Mar Country Club v. Superior 
Court in and for Santa Cruz Coun¬ 
ty, 190 P.2d 295, 84 Cal.App.2d 214 
—Garcia v. California Stabilization 
Commission, 161 P.2d 972, 71 Cal. 
App.2d 107—-Wiltsee v. California 
Employment Commission, 168 P.2d 
612, 69 Cal.App.2d 120—Califomla 
Employment Stabilization Commis¬ 
sion V. Lewis, 167 P.2d 88, 68 CaL 
App.2d 652—California Employ¬ 
ment Stabilization Commission ▼. 
Sacramento Yalley Walnut Grow- 
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ers Ass*n, 15$ P.2d 274, 68 Cal.App. 
2d 178. 

Conn.—Harris v. Bgan, 60 A.2d 922, 
185 Conn. 102, 4 A.L.R.2d 717— 
Begrer v. Administrator, Unemploy¬ 
ment Compensation Act, 46 A.2d 
844, 182 Conn. 647—Waterbury Sav. 
Bank v. DanaJber, 20 A.2d 455, 128 
Conn. 78. 

Del.—^Bigrgrer v. Unemployment Com¬ 
pensation Commission, 46 A. 2d 
137, 4 Terry 274, affirmed 53 A.2d 
761, 4 Terry 653. 

D.C.—^Better Business Bureau of 
Washington, D. C. v. District Un¬ 
employment Compensation Board, 
Mun.App., 84 A.2d 614. 

Fla.—^Florida Industrial Commission 
V. Growers Equipment Co., 12 So. 
2d 889, 152 Fla. 595. 

Ga.—Redwln© ▼. Wilkes, 64 S.E.2d 
101, 83 Ga.App. 645—Abercrombie 
V. Ford Motor Co., 59 S.E.2d 664, 81 
Ga.App. 690—^Young v. Bureau of 
Unemployment Compensation, 10 
S.E.2d 412, 68 GaApp. 130. 

Hawaii.—^Bakery v, Borthwick, 38 
Hawaii 16. 

Idaho.—^In re Potlatch Forests, 240 
P.2d 242, 72 Idaho 291—Webster v. 
Potlatch Forests, 187 P.2d 527, 68 
Idaho 1—Hagadone v. Kirkpatrick, 
154 P.2d 181, 66 Idaho 65—^Talley 
▼. Unemployment Compensation 
Division of Industrial Accident 
Board, 124 P.2d 784, 63 IdaJbo 644. 

HI.—^Todd V. Annunzio, 102 N.B.2d 
297, 410 m. 843—^American Steel 
Foundries v. Gordon, 88 N.E.2d 465, 
404 Ill. 174—Barrett v. Wasson 
Coal Co., 87 N.E.2d 769, 404 Ill. 11 
—^AmeHcan Medical Ass’n v. Board 
of Review of Dept, of Labor, 65 
H.E.2d 360, 392 HL 614—Crouch v. 
Murphy, 60 N.B.2d 879, 390 Ill. 112 
—Lindley v. Murphy, 66 N.B.2d 832, 
887 Ill. 606—Grant Contracting Co. 
V. Murphy, 56 N.E.2d 313, 387 HI. 
187. 

Ind.—^Merkle v. Review Board of Ind. 
Employment Sec. Division, 90 N.E. 
2d 624, 120 Ind.App. 108—Blakely 
V. Review Board of Ind, Employ¬ 
ment Sec. Division, 90 N.E.2d 353, 
120 Ind.App. 267—Carnegie-Ill. 
Steel Corp. v. The Review Board of 
The Ind. Emplosnnent Sec. Divi¬ 
sion, 72 N'.E.2d 662, 117 Ind.App. 
379—News Publishing Co. v. Ver- 
weire. 49 N.m2d 161, 118 Ind.App. 
461—^Review Board of Unemploy¬ 
ment Compensation Division of 
Department of Treasury v. Mam¬ 
moth Life & Accident Ins. Co., 42 
NJB.2d 879, 111 Ind.App. 660. 

Iowa.—^Moulton ▼. Iowa Employment 
Security Commission, 84 N.W.2d 
211, 239 Iowa 116L 

Ky.—Barnes v. Indian Refining Co., 
134 S.W.2d 620, 280 Ky. 811. 

Me.—^Maine Unemployment Compen¬ 
sation Commission v. Androscoggin 
Junior, 16 A.2d 262, 137 Me. 154. 


Mich.—Copper Range Co. v. Michigan 
Unemployment Compensation Com¬ 
mission. 31 N.W.2d 692, 820 Mich. 
460—Auten v. Michigan Unemploy¬ 
ment Compensation Commission, 17 
N.W.2d 249, 310 Mich. 463—O'Brian 
V. Michigan Unemployment Com¬ 
pensation Commission, 14 N.W.2d 
660, 309 Mich. 18—Godsol v. Michi¬ 
gan Unemplosrment Compensation 
Commission, 5 N.W.2d 619, 802 
Mich. 652, 142 A.L.R. 910. 

Minn.—State v. Industrial Tool & Die 
Works, 21 N.W.2d 31. 220 Minn. 
691—^Rochester Dairy Co. v. Christ- 
gau, 14 N.W.2d 780, 217 Minn. 460. 

Neb.—Hunter v. Miller, 27 N.W.2d 
638, 148 Neb. 402. 

N.J.—^Bergen Point Iron Works v. 
Board of Review of Unemployment 
Compensation Commission, 61 A.2d 
267, 137 N.J.Law 686—Miller Auto 
Gear & Parts Co. v. Unemployment 
Compensation Commission, 38 A.2d 
292, 132 N.J.Law 84—Henry A. 
Dreer, Inc. v. Unemployment Com¬ 
pensation Commission, 21 A.2d 690, 
127 N.J.Law 149—Ford Motor Co. 
V. New Jersey Dept, of Labor & 
Industry, Division of Employment 
Sec. Board of Review, 71 A.2d 727, 

7 N.J.Super. 80. affirmed 76 A.2d 
266, 6 N.J. 494—Valenti v. Board of 
Review, 66 A.2d 666, 4 N.J.Super. 
162, reversed on other grounds 72 
A.2d 616. 4 N.J. 287. 

Ohio.—Carter v. Division of Water, 
City of Youngstown, 66 N.E.2d 63, 
146 Ohio St. 203—State ex rel. Mer¬ 
lon V. Unemployment Compensa¬ 
tion Board of Review, 63 N.E.2d 
818, 142 Ohio St. 628—Zier v. Bu¬ 
reau of Unemplosntnent Compensa^ 
tlon, App., 81 N.B.2d 129, reversed 
on other grounds 84 N.E.2d 746, 
161 Ohio St. 123—Moore v. Bureau 
of Unemployment Compensation, 11 
Ohio Supp. 105, reversed on other 
grrounds 66 N.E.2d 520, 73 Ohio 
App. 362. 

Or.—Journal Pub. Co. v. State Unem¬ 
ployment Compensation Commis¬ 
sion, 166 P.2d 570, 176 Or. 627. 

Pa.—Jones v. Unemployment Com¬ 
pensation Board of Review, 60 A. 2d 
668, 163 Pa.Super. 271—American 
Steel & Wire Co. of N. J. v. Unem¬ 
ployment Compensation Board of 
Review, 66 A.2d 288, 161 Pa.Super. 
622—^Bliley Elec. Co. v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 45 A.2d 898, 158 Pa.Super. 
548—^MacFaxland v. Unemployment 
Compensation Board of Review, 46 
A.2d 423, 158 Pa.Super. 418. 

S.C.—Stone Mfg. Co. v. South Caro¬ 
lina Employment Sec, Commission, 
64 SwE.2d 644, 219 S.C. 239. 

Tex.—^Megrgs v. Texas Unemployment 
Compensation Commission, 234 S. 
W.2d 463. 

Utah.—Northern Oil Co. v. Industrial 
Commission of Utah, 140 P.2d 329, 
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104 Utah 353—Singer Sewing Mach. 
Co. V. Industrial Commission of 
Utah, Department of Placement 
and Unemployment Insurance, 134 
P.2d 479, 104 Utah 176, rehearing 
denied Singer Sewing Mach. Co. v. 
Industrial Commission, 141 P.2d 
694. 104 Utah 196. 

Va—^Pord Motor Co. t. Unemploy¬ 
ment Compensation Commission, 63 
S.E.2d 28, 191 Va 812—Sinclair Re¬ 
fining Co. V. Unemployment Com¬ 
pensation Commission, 54 S.E.2d 72, 
189 Va 692—R. C. Huffman Const. 
Co. V. Unemplosnnent Compensa¬ 
tion Commission, 36 S.E.2d 641, 184 
Va 727—Unemployment Compen¬ 
sation Commission of Virginia v- 
Collins, 29 S.E.2d 388, 182 Va 426. 
Wash.—In re Yakima Fruit Growers 
Ass'n, 146 P.2d 800, 20 Wash.2d 
202 . 

W.Va—State, by Davis, ▼. Ruthbell 
Coal Co., 66 S.B.2d 649, 183 W.Va 
319. 

By its express terms, statute en¬ 
joins a liberal construction of its 
provisions.—In re Anderson, 236 P.2d 
803, 39 Wash.2d 366—In re JulUn, 158 
P.2d 319, 160 P.2d 1023, 23 Waflh.2d 1. 

26. Ala—^Department of Indus. Re¬ 
lations V. Stone, App., 53 So.2d 859 
—^Department of Industrial Rela¬ 
tions V. Wall, 41 So.2d 611, 36 Ala 
App. 580—^Tennessee Coal, Iron & 
R. Co. V. Martin, 36 So.2d 636, 33 
AlaApp. 602, affirmed 36 So.2d 547, 
251 Ala 153—Department of Indus¬ 
trial Relations v. Drummond, 1 So. 
2d 396, 30 AlaApp. 78, certiorari 
denied 1 So.2d 402, 241 Ala 142. 
Conn.—Harris v. Egan, 60 A2d 922, 
135 Conn. 102, 4 A.L.R.2d 717— 
Waterbury Sav. Bank v. Danaher, 
20 A.2d 456, 128 Conn. 78. 

Del—^Bigger v. Unemployment Com¬ 
pensation Commission, 46 A.2d 137, 
4 Terry 274, affirmed 53 A.2d 761, 
4 Terry 563. 

As regards beneficiaries act should 
be liberally construed. 

Ala—Department of Indus. Relations 
V. Tomlinson, 36 'So.2d 496, 251 Ala 
144. 

Conn.—^Feldman v. Administrator, 
Unemployment Compensation Act, 
89 A.2d 210, 138 Conn. 724—Harris 
V. Egan, 60 A.2d 922, 135 Conn. 
102, 4 A.L.R.2d 717—Reger v. Ad¬ 
ministrator, Unemployment Com¬ 
pensation Act, 46 A.2d 844, 182 
Conn. 647—Waterbury Sav. Bank 
V. Danaher, 20 A.2d 466, 128 Cona 
78—Robert C. Buell & Co. v. Dan¬ 
aher, 18 A.2d 697, 127 Conn. 606. 

27- Cal.—California Employment 
Commission v. Kovacevich, 165 P. 
2d 917, 27 Cal.2d 546. 

TIT -—Crouch V. Murphy, 60 N.E2d 
879, 390 IlL 112. 

Ohio.—Carter v. Division of Water, 
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that those justly entitled to compensation may not 
be denied it^s Accordingly, the provisions of the 
act should not be whittled down by a narrow con¬ 
struction,2^ and the courts should not resort to a 
fanciful,20 strained,2i unnatural,22 distorted,23 or 
merely technical,24 construction which will deny an 
unemployed worker the benefits of the act. 

On the other hand, there is some authority to the 
effect that unemployment compensation legislation 
should be given a strict construction as being in 
derogation of the common law.25 Moreover, under 
authorities following the rule of liberal construc¬ 
tion, it is held that liberality of construction only 
requires that the statute be so enforced as to carry 
into effect the will of the legislature as expressed 
therein,22 and so as to give freely all that the stat¬ 
ute purports to give, 27 but that liberality of con¬ 
struction does not mean that a strained construc¬ 
tion should be indulged in,28 nor does it mean that 
the court is at liberty to adopt a construction wholly 
beyond the limits of the plain legislative intent22 


It has further been held that liberality of construc¬ 
tion does not permit the court to provide, by con¬ 
struction, a more liberal rule for benefits than that 
which the legislature has seen fit to adopt,^® nor 
does it permit such a construction as will broaden 
the act so as to include the giving of benefits to 
persons never intended to be so included or to those 
whom the legislature has positively determined 
should not have such benefits.^! The court can¬ 
not, by construction, extend the application of the 
statute to factual situations not covered by its pro- 
visions^2 or extend the coverage of the act to non- 
compensable claims.*2 

Taxes. It has been held that those portions of 
an unemployment compensation statute which im¬ 
pose taxes should be construed strictly against the 
taxing authority, the statute constituting, in this 
respect, a taxing statute,and liberally in favor of 
the person sought to be held,^2 so that all doubts in 
construction should be resolved in the taxpayer's 
favor,^2 and against the taxing authority, ^7 or 


City of Youngstown, 65 ir.E3.2d 68, 
146 Ohio St. 203. 

Or.—Journal Pub. Co. v. State Un¬ 
employment Compensation Com¬ 
mission, 155 P.2d 570, 175 Or. 627 
—^Puget Sound Bridge & Dredging 
Co. V. State Unemployment Com¬ 
pensation Commission, 126 P.2d 37, 
168 Or. 614. 

2B. Va.—^Ford Motor Co. v. Unem¬ 
ployment Compensation Commis¬ 
sion, 63 S.B.2d 28. 191 Va. 812. 

39. Cal.—Wlltsee v. California Bm- 
plosrment Commission, 158 P.2d 612, 
69 Cal.App.2d 120—California Bm- 
ployment Commission v. Black- 
Poxe Military Inst, 110 P.2d 729, 
43 CaLApp.2d Supp. 868. 

Conn.—^Robert C. Buell & Co. v. Dan- 
aher, 18 A.2d 697, 127 Conn. 606. 

N'.J.—^Miller Auto Gear & Parts Co. 
V. Unemployment Compensation 
Commission, 88 A.2d 292, 182 N.J. 
Law 84—^Henry A. Dreer, Inc. v. 
Unemplosnment Compensation Com¬ 
mission, 21 A.2d 690, 127 N.J.Law 
149. 

30. Pa.—^MacFarland r. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 45 A.2d 423, 158 Pa.Super. 
418. 

31. Pa.—^MacFarland v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, supra. 

32. Pa.—^MacFarland v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, supra. 

33. Pa.—MacParland v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, supra. 

34. Pa.—^MacFarland v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, supra. 


36. R.L—Trinity Bldg. Corp. of N. 
Y. V. Rhode Island Unemplosrment 
Compensation Board, 71 A.2d 505, 
76 RX 408. 

36. Ill.—American Steel Foundries 
V. Gordon, 88 N.B.2d 465, 404 IlL 
174. 

Ind.—Camegle-Ill. Steel Corp. v. The 
Review Board of The Ind. Employ¬ 
ment Sec. Division, 72 N.B.2d 662, 
117 In<LApp. 879. 

37. Ind.—Camegle-Ill. Corp. The 
Review Board of The Ind. Employ¬ 
ment Sec. Division, supra. 

38. Mich.—^Minor Walton Bean Co. 
V. Michigan Unemployment Com¬ 
pensation Commission, 14 N'.W.2d 
524, 308 Mich. 636. 

39. Cal.—California BImployment 
Commission v. Kovanevich, 165 P. 
2d 917, 27 Cal.2d 546. 

Iowa.—^Moulton v. Iowa Employment 
Sec. Commission, 34 N.W.2d 211, 
289 Iowa 1161. 

S.G.—Stone Mfg. Co. v- South Caro¬ 
lina Employment Sec. Commission, 
64 6.R2d 644, 219 S.C. 239. 

40. S.C.—Johnson v. Pratt, 20 SwB.2d 
865, 200 S.C. 815. 

41. Ind.—^Merkle v. Review Board of 
Ind. Employment Sec. Division, 90 
N-.E.2d 524, 120 Ind.App. 108— 
Blakely v. Review Board of Ind. 
Employment Sea Division, 90 N.B. 
2d 853, 120 Ind.App. 357—News 
Pub. Co. V. Verwelre, 49 N.lL2d 
161, 118 Ind.App. 451. 

Ky.—^Barnes v. Indian Refining Co., 
184 S.W.2d 620, 280 Ky. 811. 

Season fox role 

Such construction would be Judi¬ 
cial legislation which might nullify 

purposes of act—Blakely v. Review 
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Board of Ind. Employment Sea Divi¬ 
sion, 90 N.E.2d 853, 120 Ind.App. 357. 

42. N.J.—Texas Co. v. New Jersey 
Unemployment Compensation Com¬ 
mission, 40 A.2d 674, 132 N.J.Law 
860, affirmed 48 A.2d 918, 134 N.J. 
Law 614. 

43. Neb.—Hunter v. MlUer, 27 N.W. 
2d 638, 148 Neb. 402. 

44. U.S.—Vaughan v. Warner, C.C. 
A.Pa., 167 P.2d 26. 

Ky.—^Barnes v. Indian Refining Co., 
134 S.W.2d 620, 280 Ky. 811. 

Pa.—Jones v. Unemployment Com¬ 
pensation Board of Review, 60 A. 2d 
668, 163 Pa.Super. 271—^MacFar- 
land V. Unemployment Compensa¬ 
tion Board of Review, 45 A.2d 423, 
168 Pa.Super. 418—^Department of 
Labor & Industry of Common¬ 
wealth V. Freemann, Com.PL, 65 
Dauph.Co. 112. 

S.C.—Jack Ulmer, Ina v. Daniel, 7 
S.E.2d 829, 193 S.C. 193. 

Tex.—Texas Unemployment Compen¬ 
sation Commission v. Bass, 151 S. 
W.2d 667, 137 Tex. 1. 

Although benefits are paid from 
taxes Imposed by act, taxing sections 
of act and the sections conferring 
benefits are entirely separate.—^Em¬ 
pire Star Mines Co. v. California Em- 
ploionent Commission, 168 P.2d 686, 
28 Cal. 2d 83. 

45. S.C.—Jack Ulmer, Ina v. Daniel, 
7 S.E2d 829, 193 S.C. 198. 

Tex.—^Texas Unemployment Compen¬ 
sation Commission v. Bass, 151 S. 
W.2d 667, 137 Tex. 1. 

40. S.C.—Jack Ulmer, Ina v. Daniel, 
7 S.E.2d 829, 198 S.C. 193. 

47. S.C.—Jack Ulmer, Ina v. Danlelr 
supra. 
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against the imposition of the tax.^* Although no 
one who is liable for contribution under the act 
should be permitted to escape liability therefor,^^ 
the meaning and interpretation of the act should 
not be stretched so as to include people not specif¬ 
ically included therein.50 

§ 97. -Reference to Other Acts 

Ordinarily the parallel provisions of a state unem¬ 
ployment compensation act and the federal Social Se¬ 
curity Act should receive similar constructions. The 
construction given similar statutes in other states, al¬ 
though persuasive, Is not controlling. 

Ordinarily the parallel provisions of a state un¬ 
employment compensation act and the federal Social 
Security Act should receive similar constructions.®! 
On the other hand, the provisions of the federal act 
do not circumscribe those of a state act,®2 and in 
construing a state act the court cannot write into 
the law a congressional amendment of the federal 
act,®® nor is the court bound by the construction 
given to the provisions of the federal act by a 
federal agency,®^ notwithstanding the state act is 
closely related to the provisions of the federal act®® 

Although it has been said that it is both important 
and desirable that the several states attain as much 
uniformity as possible in the construction of imem- 
ployment compensation legislation,®® the decisions 


of the courts of other states with respect to similar 
state statutes, while helpful to the court in arriving 
at a proper construction of the statute of its own 
state,®7 at least to the extent that they are well 
reasoned,®® and the grounds on which they are 
placed appear to the court to be sound,®® are not 
binding on the court, which must construe the 
statute of its own state in accordance with the con¬ 
trolling rules of construction.®® Moreover, the 
rulings of administrative agencies of other states on 
comparable state statutes containing similar words, 
although persuasive,®! are also not binding on the 
court.®® 

§ 98. -Exemptions and Exceptions 

a. In general 

b. From taxes or contributions 
a. In Gleneial 

Provisions for exemptions and exceptions contained 
In an unemployment compensation act should be con¬ 
strued and applied according to the Intent of the leg¬ 
islature. 

Provisions for exemptions and exceptions con¬ 
tained in an unemployment compensation act should 
be construed and applied according to the intent of 
the legislature,®® giving due regard to the statutory 
language used.®* Ordinarily such provisions should 


48. U.S.—^Vaughan v. Warner, C.C 
A.Pa., 167 F.2cl 26. 

Pa—^Department of Labor & Indus¬ 
try of Commonwealth v. Freemann, 
Com.Fl., 56 DauplLCo. 112. 

49. iS.C.—Jack Ulmer, Inc. v. Daniel, 
7 8.E.2d 829, 193 S.C. 193. 

5a S.C.—Jack Ulmer, Ino. v. Daniel, 
supra 

:51. CaL—California Employment 
Commission v. Bowden, 126 P.2d 
972, 62 CalJ^pp.2d Supp. 841. 
Aeason. for rule 

(1) Unless the state act clearly 
differs from the federal act, it must 
be assumed that the legislature in- 
•tended that they be interpreted cdike. 
—Arnold College for Hygiene and 
Physical Ed. v. Danaher, 41 A.2d 89, 
131 Conn. 503. 

(2) Where language of the state 
■act is Identical with that of the fed¬ 
eral act, the court, in seeking the in¬ 
tent of the state legislature, has no 
guide post except the Inevitahle as¬ 
sumption that the state legislature 
Intended just what congress intend¬ 
ed by the language employed.— 
Stromberg Hatchery v. Iowa Employ¬ 
ment Sec. Commission, 83 N.W.2d 
498, 239 Iowa 1047. 

.52. Mo.—A- J. Meyer & Co. v. Un¬ 
employment Compensation Com¬ 
mission, 162 S.W.2d 184, 848. Mo. 
147. 


53. Iowa.—^Equitable Life Ins. Co. v. 
Iowa Emplosnnent Security Com¬ 
mission, 2 N.W.2d 262, 231 Iowa 
889, 139 AuKK. 886. 

54w Colo.—Park Floral Co. v. Indus¬ 
trial Commission, 91 P.2d 492, 104 
Colo. 850. 

N.J.—Shore Fishery v. Board of Re¬ 
view of Unemployment Compensa¬ 
tion Commission, 21 A.2d 684, 127 
N.J.Law 87. 

55. Colo.—^Park Floral Co. v. Indus- 
triaJ Commission, 91 P.2d 492, 104 
Colo. 360. 

56. Tex.—State v. Dallas Liquor 
Warehouse No. 4, 217 S.W.2d 654, 
147 Tex. 496. 

67- Ga.—Ford Motor Co. v. Aber¬ 
crombie. 62 S.E.2d 209, 207 Ga. 464, 
conformed to 63 S.E.2d 4, 83 Gta. 
App. 158. 

58. Ga.—Ford Motor Co. ▼. Aber¬ 
crombie, supra. 

59. Ga.—^Ford Motor Co. ▼. Aber¬ 
crombie, supra. 

ea Ga.—^Ford Motor Co. ▼. Aber¬ 
crombie, supra. 

61. Ill.—^American Steel Foundries 
V. Gordon, 88 N.B.2d 466, 404 IlL 
174. 

62. Ill.—American Steel Foimdries 
V. Gordon, supra. 

63. U.Sw—Aragon v. Unemployment 
Compensation Commission, Etc., C. 
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G.A.Alaska, 149 F.2d 447, reversed 
on other grounds 67 S.Ct. 246, 829 

U. S. 148, 91 L.Ed. 136. 

Ala.—^Tennessee Coal, Iron & R. Co. 

V. Martin, 86 So.2d 647, 261 Ala. 
163. 

until detmulnation of ezlstence of 
employment r^tiosjtibLip, within 
scope of act, has been made, exemp¬ 
tion provisions of act have no appli¬ 
cation.—Coppage V. Riley, 167 P.2d 
977, 22 Wash.2d 802, adhered to 163 
P.2d 140, 24 Wash.2d 968—Henry 
Broderick, Inc., v. Riley, 167 P.2d 
964, 22 Wash.2d 760. 

Ezdnslon of employer within federal 
exception danse 

A provision in a state act exclud¬ 
ing from its application any employ¬ 
er who is within the exception clause 
of the federal Social Security Act 
should be confined to the exception 
clause of the federal act as it existed 
when the exception clause of the 
state act was adopted.—^Florida In¬ 
dus. Commission v. State ex reL 
Orange State Oil Co., 21 So.2d 699, 
166 Fto. 772. 

64. U.S.—Aragon v. Unemployment 
Compensation Commission, Etc., O. 
C.AuAlaska, 149 F.2d 447, reversed 
on other grounds 67 S.Ct. 245, 829 

U. S. 143, 91 L.Ed. 186. 

Ala.—^Tennessee Coal, Iron 6b R. Co. 

V. Martin, 36 So.2d 647, 251 Ala. 
153. 
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be strictly or narrowly construed,®® and all doubts 
should be resolved in favor of coverage rather than 
exemption.®® Exceptions or exemptions not clearly 
justified by the language used should not be en¬ 
grafted on the statute by judicial interpretation,®7 
and the act should not be construed as impliedly 
creating exemptions from the coverage thereof 
other than those expressly made therein,®® unless 
such legislative intent clearly®® or indisputably^® 
appears. 

Disqualification from benefits. Provisions for the 
disqualification of an employee from the benefits of 
an unemployment compensation act should be nar¬ 
rowly construed,as constituting exceptions to the 
act,^® and in order that an employee may be dis¬ 
qualified from obtaining the benefits of the act the 
facts must come within the clear meaning of the 
words used in such provision.^® 

b. From Taxes or Oontributions 

Ordinarily provisions In unemployment compensa¬ 


tion acts exempting certain specified employers from 
making the required contributions or paying the taxes 
Imposed should be liberally construed In favor of the 
taxing authorities, and strictly construed In favor of 
the application of the tax, or against making an ex¬ 
emption, or against the one claiming an exemption. 

Ordinarily provisions in unemployment compen¬ 
sation acts exempting certain specified employers 
from making the required contributions or paying 
the taxes imposed should be liberally construed in 
favor of the taxing authorities,^^ and strictly con¬ 
strued in favor of the application of the tax,*^® or 
against making an exemption,^® or against the one 
claiming an exemption.^^ Thus, as a rule, in order 
that an exemption may be granted, the intent of 
the legislature to allow it must indisputably ap¬ 
pear*^® from the express terms of the statute^® or 
by a necessary implication therefrom.®® On the 
other hand, it has also been held that an exemption 
from the payment of contributions made in favor 
of organizations deemed beneficial to the state 


N.T.—^In re Bmll Hubsch Post No. 
696, VeterajQS of Foreign Wars of 

U. S., 106 N.Y.S.2d 727, 278 App. 
Dlv. 460, affirmed 102 N.F.2d 888, 
308 N.Y. 682. 

65. HD’.S.—Aragon v. TJnempl 03 mient 
Compensation Commission, Ftc., C. 

C. A.Alaska, 149 F.2d 447, reversed 
on other grounds 67 S.Ct. 245, 329 
TT.9. 148, 91 KFd. 186. 

AJa.—Tennessee CoaJ, Iron & B. Co. 

V. Sfartin, 86 So.2d 686, 38 AlaJ^p. 
502, affirmed 86 So.2d 547, 261 Alfeu 
168. 

Conn.—American Sumatra Tobacco 
Corp. V. Tone, 16 A.2d 80, 127 Conn. 
132. 

m.—Crouch V. Murphy, 60 N.B.2d 
879, 890 IlL 112—Grant Contracting 
Co. V. Murphy, 56 N.E.2d 813, 387 
m. 187. 

Ky.—Ford Motor Co. v. Kentucky 
Unemployment Compensation Com¬ 
mission, 243 S.W.2d 667. 

66 . U.S.—Bwlng v. McLean, C.A.Ida- 
ho, 189 F.2d 887—Latimer v. U. S., 

D. C.CaL, 62 F.Supp. 228. 

67- CaL—Wiltsee v. California Em¬ 
ployment Commission, 168 P.2d 612, 
69 CaJA.pp.2d 120—California Em¬ 
ployment Commission v. Black- 
Foxe Military Institute, 110 P.2d 
729, 48 Cal.App.2d Supp. 868. 

68 . Colo.—^Industrial Commission v. 
Northwestern Mut. Life Tna. Co., 
88 P.2d 660, 103 Colo. 560. 

69. Colo.—^Industrial Commission v. 
Northwestern Mut. Life Ins. Co., 
supra. 

70- N.Y.—In re Batter, 14 N.Y.S.2d 
42, 267 App.Dlv. 646, affirmed 26 
N.E.2d 827, 282 N.Y. 722. 


71- Ala.—Tennessee Coal, Iron & R. 
Co. V. Martin, 86 So.2d 547, 251 Ala. 
153—Department of Indus. Rela¬ 
tions V. Stone, App., 53 So.2d 859. 
Qualifications for benefits generally 
see Infra SS 155-171. 

72. Ala.—^Tennessee Coal, Iron & R. 
Co. V. Martin. 36 So.2d 547, 251 Ala. 
153—Department of Indus. Rela¬ 
tions V. Stone, App., 53 6o.2d 859. 

73. Minn.—Nordling v. Ford Motor 
Co., 42 N.W.2d 576, 231 Minn. 68. 

SzpUoit language necessary 

Cardinal principle under which act 
is administered is that employee in 
covered employment can be denied 
its benefits only by explicit language 
in act which clearly and plainly ex¬ 
cludes him.—^Bliley Elec. Co. v. Un¬ 
employment Compensation Board of 
Review, 45 A.2d 898, 158 Pa.Super. 
548. 

Administrative construction. 

Court will not approve an adminis¬ 
trative construction of act which de¬ 
nies compensation to cm unemployed 
worker unless the plain language of 
the law clearly excludes him from 
Its benefits.—^MacFarland v. Unem¬ 
ployment Compensation Board of Re¬ 
view, 45 A.2d 423, 158 Pa.Super. 418. 

TA Tex.—Texas Unemployment 
Compensation Commission v. Bass, 
151 S.W.2d 667, 187 Tex. 1. 

75. Wash.—^Unemployment Compen¬ 
sation Department v. Hunt, 135 P. 
2d 89, 17 Wash.2d 228. 

76. Cal.—California Employment 
Commission v. Butte County Rice 
Growers Ass’n, 146 P.2d 908, re¬ 
heard 164 P.2d 892, 25 Cal.2d 624. 

Conn.—Waterbury Sav. Bank v. Dan- 
aher, 20 A.2d 455, 128 Conn. 78. 
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D.C.—^National Rlfie Ass*n of Ameri¬ 
ca V. Young. 134 F.2d 624, 77 U.S. 
APP.D.C. 290—^Better Business Bu¬ 
reau of Washington, D. C. v. Dis¬ 
trict Unemployment Compensation 
Board, MunApp., 34 A.2d 614. 

Ill.—Crouch V. Murphy, 60 N.E.2d 
879, 890 ni. 112. 

Wash.—^Unemployment Compensa¬ 

tion Department v. Hunt, 135 P.2d 
89, 17 Wash.2d 228. 

77. Cal.—^Pacific Greyhound Lines v. 
Johnson, 129 P.2d 32, 54 Cal.App.2d 
297—California Employment Com¬ 
mission V. Betthesda Foundation, 
128 P.2d 874, 64 Cal.App.2d 848. 

m.—Crouch V. Murphy, 60 N.B.2d 
879. 890 UL 112. 

Tex.—Texas Unemplosrment Compen¬ 
sation Commission v. Bass, 151 S. 

W.2d 667, 137 Tex. 1. 

Va.—Sinclair Refining Co. v. Unem¬ 
ployment Compensation Commis¬ 
sion, 54 S.E.2d 72, 189 Va. 692. 

Wash.—^Unemployment Compensa^- 

tlon Department v. Himt, 135 P.2d 
89, 17 Wash.2d 228. 

78- N.Y.—^In re Batter, 14 N.Y.S.2d 
42, 257 App.Div. 546, affirmed 26 
N.B.2d 827, 282 N.Y. 722. 

79- Idaho.—^Meader v. Unemploy¬ 
ment Compensation Division of In¬ 
dustrial Accident Board, 136 P.2d 
984, 64 Idaho 716—Big Wood Canal 
Co. V. Unemployment Compensation 
Division of Industrial Accident 
Board, 100 P.2d 49, 61 Idaho 247. 

80. Idaho.—Meader v. Unemploy¬ 
ment Compensation Division of In¬ 
dustrial Accident Board, 136 P.2d 
984, 64 Idaho 716—Big Wood Canal 
Co. V. Unemployment Compensation 
Division of Industrial Accident 
Board, 100 P.2d 49, 61 Idaho 247. 
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§§ 98-99 


should receive a liberal interpretation in favor of 
such organkations.Sl 

§ 99. -Retroactive Operation 

LegI8^atlon with respect to unemployment compen¬ 
sation ordinarily will not be given a retroactive effect 
unless the Intent of the legislature that It so operate is 
made certain. 

Legislation with respect to unemployment com¬ 
pensation ordinarily will not be given a retroactive 
ei¥ect82 unless the intent of the legislature that it 
so operate is made certain,®^ either by express 
words*^ or by clear and necessary implication,*5 
and the legislative intent, in this respect, must be 
determined from the act as a whole, rather than 
from any single portion of it^C 

A subsequent enactment changing the provisions 
of the law has been held inapplicable to a claimant 
whose separation from work occurred before the 
effective date thereof but who applied for benefits 


after such date,®^ and, under some statutory pro¬ 
visions, a subsequent enactment is inapplicable to 
proceedings pending at the time it becomes effec¬ 
tive, 8 8 as under a statute containing a provision that 
an amendment or repeal shall not affect a pending 
proceeding unless so expressed.®® On the other 
hand, where no vested rights are disturbed there¬ 
by,®® as where the original act reserves the right 
to the legislature to amend or repeal its provisions 
at any time,®i the subsequent enactment may con¬ 
trol with respect to employees separated from their 
positions prior to its effective date,®® even with 
respect to employees who filed their claim for bene¬ 
fits prior to the effective date thereof.®® Under 
some statutory provisions, where a claimant files his 
claim for benefits on the same date as an amendment 
to the statute becomes effective, his rights should 
be determined in accordance with the amendment 
although the wages he earned while the old law 
was in effect are used as a yardstick to determine 
his rights under the amended statute.®^ 


81. CaJ.—Cedars of lisbanon Hospi¬ 
tal V. Los Ang-eles County, 221 P.2d 

31, 35 Cal.2d 729, 15 A.L.R.2d 1045. 
N.M.—«anta Fe Lodge No. 460, B. P. 

O. B. V. Bmployment Sec. Commis¬ 
sion. 159 P.2d 312, 49 N.M. 149. 

82. Ala.—^Alabama Power Co. v, Di¬ 
rector of Indus. Relations, App., 64 
So.2d 786, certiorari denied 54 So.2d 
789, 256 Ala. 382. 

Arlz.—^Employment SecuMty Com¬ 
mission V. Arizona Citrus Growers, 
144 P.2d 682, 61 Arlz. 96. 

Mlcbu—^Mlnor Walton Bean Co. v. 
Michigan Unemployment Compen¬ 
sation Commission, 14 N.W.2d 624, 
308 Mich. 636. 

N.T.—In re Whitcher, 32 N.T.S.2d 

32, 263 App.Dlv. 906. 

Pa.—^Department of Labor and In¬ 
dustry V. Unemployment Compen¬ 
sation Board of Review, 49 A.2d 
278, 169 Pa.Super. 677. 

Wash.—^Bates v. McLeod, 120 P.2d 
472, 11 Wash. 2d 648—Cowiche 

Growers v. Bates, 117 P.2d 624, 10 
Wash.2d 586. 

Procedural amendment 
An amendment affecting procedur¬ 
al matters only and which neither 
creates new rights nor takes away 
any vested ones Is not within the 
strict application of the rule that 
every reasonable doubt should be re¬ 
solved against its retroactive opera¬ 
tion.—Wilson V. Hix, W.Va^, 65 S.BL 
2d 717. 

83. Ala.—-Alabama Power Co. v. Di¬ 
rector of Indus. Relations, App., 54 
Sb.2d 786, certiorari denied 54 So.2d 
789, 256 Ala. 882. 

Arlz.—Employment Security Com¬ 
mission V. Arizona Citrus Growers, 
144 P.2d 682, 61 Arlz. 96. 


Ga.—Phillips V. J. L. Peed Co., 61 
S.E.2d 468, 78 Ga.App. 471. 

Idaho.—^Talley v. Unemplosmient 
Compensation Division of Indus¬ 
trial Accident Board, 124 P.2d 784, 
63 Idaho 644. 

Mich.—^Minor Walton Bean Co. v. 
Michigan Unemployment Compen¬ 
sation Commission, 14 N.W.2d 624, 
308 Mich. 636. 

Pa.—^Department of Labor and Indus¬ 
try V. Unemployment Compensa¬ 
tion Board of Review, 49 A2d 278, 
169 Pa.Super. 677. 

Wash.—^Bates v. McLeod, 120 P.2d 
472, 11 Wash.2d 648—Cowiche 

Growers v. Bates, 117 P.2d 624, 10 
Wash.2d 686. 

Authority of legislature 

Provided retroactive operation of 
law does not disturb any vested 
rights, legislature can enact stat¬ 
ute relating to unemployment com¬ 
pensation having a retroactive effect. 
Ark.—Crossett Lumber Co. ▼. Mc¬ 
Cain, 170 S.W.2d 64, 206 Ark. 631. 
Ky,—Shelley v. National Carbon Co., 
148 S.W.2d 686, 285 Ky. 602. 

8 A AUl—A labama Power Co. v. Di¬ 
rector of Indus. Relations, APP., 54 
So.2d 786, certiorari denied 64 So.2d 
789, 266 Ala. 882. 

85. Ala.—Alabazna Power Co, v. IM- 
rector of Indus. Relations, supra. 

86 . Ala.—Alabama Power Co. v. Di¬ 
rector of Indus. Relations, supra. 

87. Pa.—Department of Labor and 
Industry v. Unemplosnnent Com¬ 
pensation Board of Review, 49 A. 
2d 278, 169 Pa.Super. 677. 

88 . Ohio.—Craig v. Bureau of Unem¬ 
ployment Compensation, 88 N.E.2d 
628, 88 Ohio App. 247. 
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89. Ohio.—State ex rel. Cleveland 
Ry. Co. v. Atkinson, 34 N.E.2d 233, 
138 Ohio St 157. 

90. Idaho.—Talley v. Unemployment 
Compensation Division of Indus¬ 
trial Accident Board, 124 P.2d 784, 
63 Idaho 644. 

Pa.—^Department of Labor and Indus¬ 
try v. Unemployment Compensation 
Board of Review, 49 A.2d 278, 159 
Pa.Super. 577. 

91. Conn.—^Hagerty v. Administra¬ 
tor, Unemployment Compensation 
Act 76 A2d 406, 137 Conn. 129. 

Idaho.—^Talley v. Unemployment 
Compensation Division of Indus¬ 
trial Accident Board, 124 P.2d 784, 
63 Idaho 644. 

Ohio.—^Moore v. Bureau of Unem¬ 
ployment Compensation, 56 N.E.2d 
520, 73 Ohio App. 362. 

92. Conn.—^Hagerty v. Adminlstra^- 
tor. Unemployment Compensation 
Act 75 A2d 406, 137 Conn. 129. 

Ohio.—Moore v. Bureau of Unem¬ 
ployment Compensation, 56 N.E.2d 
520, 73 Ohio App. 362. 

Beason for rule 

Under provision of act reserving 
right to amend or repeal any provi¬ 
sion at any time, right of employee 
to benefits at time of discharge was 
subject to contingency that the law 
might be amended or repealed.—^Hag- 
erty v. Administrator, Unemploy¬ 
ment Compensation Act 75 A.2d 406, 
137 Conn. 129. 

93. Idaho.—^Talley v. Unemplosrment 
Compensation Division of Indus¬ 
trial Accident Board, 124 P.2d 784* 
68 Idaho 644. 

94. N.Y.—In re Ohlbaum. 98 N.TJSL 
2d 374. 276 App.DiY. 804. 



§§ 100-101 

§ 100. Repeal and Amendment of Statutes 

Tha legislature, by enacting a new statute on the 
subject of unemployment compensation, can repeal or 
modify the provisions of an earlier statute. Also the 
legislature can effect changes In the provisions of an 
unemployment compensation statute by means of amend¬ 
ments thereto, and the operation and effect of an amend¬ 
ing enactment will depend on the legislative Intent. 

By enacting a new statute on the subject of un¬ 
employment compensation the legislature can re- 
peal^s or modify^® the provisions of an earlier 
statute, and to the extent that a later enactment 
is in conflict with an earlier enactment on the sub¬ 
ject the later enactment is controlling.^^ Under 
some statutory provisions a claimant has no vested 
right to have his claim determined under the law 
existing at the time his claim was filed,^8 at the 
time of the decision of a claims referee,an in¬ 
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dustrial board,i or a trial • court,* and a repealing 
law governs in the adjudication of matters pending 
and not finally determined at its effective date.® 

The legislature can effect changes in the provi¬ 
sions of an unemployment compensation statute by 
means of amendments thereto,^ and the operation 
and effect of an amending enactment will depend 
on the legislative intent.® An amendment of the 
federal Social Security Act does not constitute an 
amendment of a state unemplo 5 rment compensation 
statute.® The operation and effect of an amend¬ 
ment to a workmen's compensation statute on an 
unemplojrment compensation act depends on the 
legislative intent,*^ so that where no such intent is 
shown on the part of the legislature such an amend¬ 
ment will not affect the construction and operation 
of an imemployment compensation statute.® 
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B. EMPLOYMENTS, EMPLOYERS, AND EMPLOYEES WITHIN STATUTES 

1. Employment and Employees within Statutes 


§ 101. In General 

Such words as “employment,” “employer,” “employ¬ 
ing unit,” “wages,” and “remuneration,” when used in 
the unemployment compensation acts, are used as broad 
terms of description and should be liberally construed 
to cover or extend the beneficent purposes of the acts, 
which do not cover every status of employment or every 
Individual who receives from another remuneration for 
work done, but only individuais who have been or are In 
employment and who receive therefor wages as those 
terms are defined in the act. 

An examination of the pertinent definitions in the 


unemployment compensation acts makes it apparent 
that such words as “employment," “employer,” 
“emplojring unit,” “wages,” and “remuneration,” 
when used in the acts, are not used as words of art 
having rigid, precise, and restricted meanings, but 
rather are used as broad terms of description, 
evidencing a legislative intent to give to the acts a 
broad and liberal coverage to the end that the far- 
reaching effects of unemployment may be allevi¬ 
ated;® and such terms should be liberally construed 


95. Ark.—Southern Elraft Corp. v. 
McCain, 171 S.W.2d 947. 205 Ark. 
948—Crossett Lumber Co. v. Mc¬ 
Cain. 170 S.W.2d 64. 205 Ark. 631. 

96. Ala.—Opinion of the Justices, 41 
So.2d 771, 252 Ala. 468. 

97. Arlz.—I>onaldson v. Slski 114 P. 
2d 907, 57 Arlz. 483. 

96. Ark.—Crossett Lumber Co. ▼. 
McCain. 170 S.W.2d 64. 205 Ark. 
631. 

99. Ark.—Crossett Lumber Ca T. 
McCain, supra. 

1. Ark.—Crossett Lumber Ca v. Mc¬ 
Cain, supra. 

2. Ark.—Crossett Lumber Co. v. Mc¬ 
Cain, supra. 

8. Ark.—Southern Kraft Corp. v. 
McCain. 171 S.W.2d 947. 206 Ark. 
943—Crossett Lumber Co. v. Mc^ 
Cain. 170 6.W.2d 64. 206 Ark. 63L 

4. Fla.—^Florida Indus. Commission 
V. State ex rel. Orangre State Oil 
Co., 21 So.2d 599. 155 Fla. 772. 

& CaL—'Western HArdwood Lumber 
Co. V. California Ekuployment Com¬ 
mission, 187 P.2d 76, 58 'CaLApp.2d 
403. 1 


Fla.—^Florida Indus. Commission v. 
State ex rel. Orangre State Oil Co., 
21 So.2d 699. 155 Fla. 772. 

NT.T.—In re Ohlbaum. 93 N’.T.6.2d 
374. 276 APP.D1V. 804. 

Ohio.—State ex rel. Cleveland Ry. 
Co. V. Atkinson, 34 N.E.2d 233. 188 
Ohio St. 157—American Rolling 
Mm Co. V. Atkinson. 13 Ohio Supp. 
22, affirmed, App., 52 N’JB2.2d 531. 
Pa.—Burger v. Unemployment Com¬ 
pensation Board of Review, 77 A.2d 
737. 168 Fa.Super. 89. 

Wash.—Cowiche Growers v. Bates, 
117 P.2d 624, 10 Wash.2d 586. 
Retroactive operation of amendments 
see supra $ 99. 

Presumption 

It will be presumed that by amend¬ 
ing statute legislature Intended to 
make some change in existing law 
and therefore court will endeavor to 
give some effect to amendment.— 
Lawrence Baking Co. v. Michigan Un¬ 
employment Compensation Commis¬ 
sion, 18 N.W.2d 260, 308 Mich. 198, 
154 A.L.R. 660. certiorari denied 65 

S.Ct..43, 323 U.S. 738, 89 L.Ed. 591. 
:beglslatlve policy 
Amendment of act should be con- 

m 


strued in light of legislative policy 
to extend rather than to restrict 
present limits of the law Inasmuch 
as it is a new sociological experi¬ 
ment.—In re Bridges, 28 Nr.T.S.2d 
812, 262 App.Div. 19. reversed on oth¬ 
er grounds 40 N.R2d 648, 287 N.T. 
782. 

6. Ariz.—^Employment Security 
Commission v. Arizona Citrus 
Growers, 144 P.2d 682, 61 Arlz. 96. 

7. CaL—^Bryant v. Industrial Acc. 
Commission, 231 P.2d 32, 87 Cal.2d 
215. 

8. CaL—^Bryant v. Industrial Aca 
Commission, supra. 

9. Arlz.—Gaskin v. Wayland, 148 P. 
2d 690, 61 Ariz. 291—Sisk v. Arizo¬ 
na Ice & Cold Storage Co., 141 P.2d 
895, 60 Ariz. 496. 

Ul.—^ECarlson v. Murphy, 66 N.E:2d 
839. 387 Ill. 436. 

N.C.—^Unemplosonent Compensation 
Commission of North Carolina v. 
Jefferson Standard Life ins. Co., 2 
S.R2d 584, 215 N.C. 479. 

Coverage of federal social security 
statutes and related taxing stat¬ 
utes see supra '9S 4-7. 
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to cover or extend the beneficent purpose of the 
acts.i® Accordingly, as discussed infra § 103, while 
there is some authority holding that the legislature 
used the words in their usual and ordinary sense, 
it is generally held that the terms as used in the 
statutes are broader in meaning and application than 
their common-law counterparts. 

"^Contract of hire"* as the term is used in the stat¬ 
ute means employment for compensation re¬ 
muneration is a necessary element of a contract of 
hire,which contemplates a relationship whereby 
the employee furnishes personal services to his 
employer for wages or remuneration to be paid by 
such employer.i2 A contract of hire embraces only 
those who are under the control and direction of 
the alleged employer in the performance of the de¬ 


§ 101 

tails of their work and in the use of the means em- 

ployed.i4 

^'Employ** means to make use of the service of, 
to give employment to, to afford employment, and 
is a synonym of “hire,”l5 and implies control by 
the employer over the means and manner of doing 
the work.1® 

Employee. In determining who are employees 
within the statute, the legislative intent is control¬ 
ling, and the test prescribed by the statute must be 
followed.i'^ Employees within the protection of the 
statute are those persons occupying the status of 
employees, as that term is commonly understood, 
that is, persons who work for another for wages 
or salary,! 8 or, as it has been stated, persons re- 


Employers within statutes see infra 
§§ 108-138. 

Employinir unit generally see infra S 

112 . 

Waives and remuneration generally 
see infra §§ 105, 106. 

THewed in liglit of declared pnhUo 
policy 

Provision of unemployment com¬ 
pensation act defining employing 
unit, for purposes of act, should be 
viewed in light of declared public 
policy to alleviate ills of involuntary 
unemployment and thereby achieve 
degree of social security essential to 
health, morals and general welfare 
of people.—Singer Sewing Mach. Co. 
V. New Jersey Unemployment Com¬ 
pensation Commission, 27 A.2d 889, 
128 N.J.Law 611, affirmed 81 A.2d 
818, 130 N.J.Law 173. 

10. Fla.—Gentile Bros. Co. v. Floi> 
Ida Industrial Commission, 10 So.2d 
668 , 151 Fla. 857. 

11 - Okl.—State ex rel. Murphy v- 
Welch & Brown, 108 P.2d 633, 187 
Okl. 470. 

Held not *^oontraot of hire?’ where 
contracts between oil company and 
consignees for distribution of petro¬ 
leum products did not create master- 
servant relationship, and many of 
the consignees were firms or corpora¬ 
tions and most of them were engaged 
in other businesses.—American Oil 
Co. V. Wheeless, 187 So. 889, 186 
Miss. 621—^Texas Co. v. Wheeless, 
187 So. 880, 186 Miss. 799. 

12 . N.J.—^Miller Auto Gear & Parts 
Co. V. Unemployment Compensa¬ 
tion Commission, 88 A.2d 292, 132 
N.J.Law 34. 

Tex.—State v. Kenyon, Inc., ClvA^pp., 
163 S.W.2d 196, error refused. 
Remuneration as necessary element 
of employment within statutes gen¬ 
erally see Infra 9 106. 

13. IlL—Donaldson v. Gtordon, 74 N. 
E.2d 816, 337 Ill. 488w ' 

Wash.—Henry Broderick, Inc., v. Ri- 
ley;/167 P.2d,964,.22 Wash.2d 760. | 
81 C. J.S.—10 


' 14. Miss.—Texas Co. v. Wheeless. 

187 So. 880, 185 Miss. 799. 

Right of control generally see infra 
9 104. 

15. Mo.— A. J. Meyer & Co. v. Un¬ 
employment Compensation Com¬ 
mission. 152 S.W.2d 184, 189, 348 
Mo. 147. 

16- Mo.— A. J. Meyer & Co. v. Un¬ 
employment Compensation Com¬ 
mission, supra. 

17. Colo.—^Industrial Commission v. 
Northwestern Mut. liife Ins. Co., 
88 P.2d 560. 103 Colo. 660. 

Mich.—^Nordman v. Calhoun, 61 N.W. 

2d 906, 332 Mich. 460. 

Tex.—State v. Kenyon, Inc., CivA.pp., 
153 S.W.2d 196, error refused. 
Federal statxite held not to control 
Corporation was not required to 
treat its noncompensated secretary 
as employee for purpose of determin¬ 
ing whether it was subject to unem¬ 
ployment compensation act because 
definition in state compensation act 
of employer referred to the federal 
Social Security Act which defined 
employee as including corporate offi¬ 
cers,—^Brannaznan v. Rlchlow Mfg. 
Co., 104 P.2d 897, 106 Colo. 817. 

18. Mo.—A J. Meyer & Co. v. Un¬ 
employment Compensation Com¬ 
mission, 152 S.W.2d 184, 848 Mo. 
147. 

Okl.—^Realty Mortg. 8b Sales Co. v. 
Oklahoma Employment Sec. Com¬ 
mission, 169 P.2d 761, 197 OkL 308. 
OJlLoers of corporation 

(1) Officers of corporations per¬ 
forming services for which they re¬ 
ceive salaries or wages are employees 
of such corporations. 

N.T.—Claim of Dybdal, 86 N.T.S.2d 
667, 274 App.Div. 1084. 

Okl.—State ex rel. Murphy v. Welch 
8b Brown, 103 P.2d 633, 187 Okl. 
470. 

Tex.—State v. Kenyon, Inc., 163 S. 

W.2d 196, error refused. 

Utah.—Snyder Mines v. Industrial 
Commission, 217 P.2d 5F0. 
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(2) Services, performed by attor¬ 
ney as president and employee of 
real estate corporation in rental and 
management of corporation's prop¬ 
erty, were outside the strict practice 
of law and the per cent of gross rent¬ 
als retained as compensation for 
such services, as distinguished from 
specific charges made for litigation 
handled for corporation, was subject 
to unemployment insurance contribu¬ 
tions.—^Tri-Reme Realty Corp. r. 
Corsi, 66 N.Y.S.2d 163, 269 App.Div. 
872, affirmed 68 N.B.2d 867, 296 N.T. 
566. 

(3) Corporate officers gratuitously 
rendering service as not employees 
\znder state statutes see infra 9 106. 
Trustees of business trust 

■Where trustees of business trust 
were subject to no control by share¬ 
holders, were legal owners of trust 
property, and could manage affairs 
of the trust in accordance with 
agreement and declaration creating 
the trust as they deemed appropri¬ 
ate, the trustees were not employees 
within unemployment compensation 
law, and the trust was not liable for 
contributions pursuant to the law 
on compensation paid to the trustees. 
—Griswold v. Director of Division of 
Unemployment Compensation and 
Division of Employment Security, 53 
N.E.2d 108, 316 Mass. 871. 

Officers of labor union 

The amounts received by members 
of a labor organization, which was a 
nonprofit voluntary association, for 
services performed as officers of the 
union, were wages, and hence such 
members were employees, and union 
was an employer, within act.—^Inter¬ 
national Union, United Auto., Air¬ 
craft 8b Agr. Implement Workers of 
America, Local 180, C. I. O., v. Indus¬ 
trial Commission, 21 N.W.2d 711, 248 
Wis. 864. 

AsBodation of working men 

■Where grain trimmers' association 
hQd no separate legral entity distinct 
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ceiving remuneration for rendering services not ex¬ 
cepted by the statute,or those eng^ed in “insured 
work,”20 which in turn means employment by em¬ 
ployers as defined by the act.^^ The law applies to 
all laborers not exempted .22 Thus any one perform¬ 
ing services for another must be held to be em¬ 
ployed within the meaning of the act unless the 
person for whom such services are rendered can 
show that the circumstances of the case are such 
as to bring the employee within the exceptions con¬ 


tained in the act^s The definition of “employmenti' 
becomes the ultimate test.2^ 

^^Employment/' as used in the unemployment com¬ 
pensation acts, has been defined generally as serv¬ 
ices performed for wages or under any contract of 
hire, written or oral, express or implied,25 or serv¬ 
ices by an individual for an emplo 3 dng unit,2® and 
describes the station or situation in which an em¬ 
ployee finds himself.27 The act does not cover 


from its members, and its sole activi¬ 
ty involved labor of its members, en¬ 
tire returns of which were divided 
equally among working members on 
basis of time worked, the members 
were not employees of the associSL- 
tion.—Chicago Grain Trimmers Ass'n 

V. Murphy, 58 N.K2d 906, 389 Ill. 
102 . 

Truck dzivex-owneirs 

Where company had contracted 
with labor union representing truck 
driver-owners as employees and con¬ 
tracted for use of trucks, the con¬ 
tract throughout referring to compa¬ 
ny as employer, truck driver-owners 
were employees of company so that 
company was liable for payment of 
unemployment insurance contribu¬ 
tions based on their earnings.—^In re 
Galley Coal Co.. 33 N.Y.S.2d 611, 263 
APP.D1V. 1023. 

Students rendezing sezvloes for wa¬ 
ges 

Since students rendering services 
for wagres are employees, inclusion 
of such students in computing num¬ 
ber of employees in an employing unit 
does no violence to purpose to pro¬ 
vide for systematic accumulation of 
funds during periods of employment 
to provide benefits for periods of un¬ 
employment—Wiley V. Harris, 237 S. 

W. 2d 555, 192 Tenn. 65. 

Ifewspaper cazzlez 

(1) A newspaper carrier engaged 
in distributing newspapers to pur¬ 
chasers or subscribers at a fixed price 
for which he accounted monthly, un¬ 
der a contract running from month 
to month, was engaged in perform¬ 
ing personal services for wages with¬ 
in unemplosnnent compensation act— 
Salt Lake Tribune Pub. Co. v. Indus¬ 
trial Commission, 102 P.2d 307, 99 
Utah 259. 

(2) So a newspaper carrier who, by 
his contract with newspaper compa¬ 
ny, was required daily to sell and de¬ 
liver papers purchased by hiTw from 
company to a list of subscribers 
which was property of company per¬ 
formed service for remuneration for 
company and was, therefore, entitled 
to unemplo 3 mient benefits.—Journal 
Pub. Co. V. State Unemployment 
Compensation Commission, 165 P.2d 
670, 175 Or. 627. 

(3) In such case the subscribers 
were customers of company rather 


than of carrier, as respects applica¬ 
bility of unemployment compensation 
law.—Journal Pub. Co. v. State Un- 
emplosment Compensation Commis¬ 
sion, supra. 

(4) Newspaper carrieir as inde¬ 
pendent contractor see infra 5 127. 

A trustee in bankruptcy Is not an 
employee of the bankrupt.—^In re 
Park Brewing Co., D.C.Mlch., 48 F. 
Supp. 750. 

19. Pa.—Commonwealth v. Marie 
Gas & Oil Co., 52 Pa^Dist. & Co. 
382, 55 Dauph.Co. 105. 

20. Minn.—^Rochester Dairy Co. v. 
Chrlstgau. 14 N.W.2d 780, 217 Minn. 
460. 

21 . Minn.—Rochester Dairy Co. v. 
Chrlstgau, supra. 

22 . Fla.—Florida Industrial Com¬ 
mission V. Growers Equipment Co., 
12 So.2d 889, 152 Fla. 595—Cassady 
V. matt & Lee, 8 So.2d 661, 150 
Fla. 72L 

All employments not exempted 
Unemployment compensation act 
clearly indicates definite legislative 
intent to include all employments ex¬ 
cept those specifically exempted.— 
Sound Cities Gas & Oil Co. v. Ryan, 
125 P.2d 246, 13 Wash.2d 457. 

23. IlL—Smith v. Murphy, 50 N.E.2d 
844, 384 IlL 84. 

Va.—Unemployment Compensation 

Commission of Virginia v. Collins, 
29 S.E.2d 388, 182 Va. 426. 

iM. Minn.—^Rochester Dairy Co. v. 
Chrlstgau, 14 N.W.2d 780, 217 Minn. 
460. 

26. U.S.—State of Missouri v. 

Gleick, C.C.AMO., 135 F.2d 134, 135. 
Cal.—^B. P. Schulberg Productions v. 
California Employment Commis¬ 
sion, 153 P.2d 404, 96 Cal.App.2d 
831. 

Ind.—^Royal Academy of Beauty Cul¬ 
ture V. Review Board of Unem¬ 
ployment Compensation Division of 
Department of Treasury, 38 N.E.2d 
872, 110 Ind.App. 246. 

Mich.—^Nordman v. Calhoun, 61 N.W. 

2d 906, 332 Mich. 460. 

Wash.—George J. Wolff Co. v. Com¬ 
missioner of Unemployment Com¬ 
pensation and Placement, 163 P.2d 
179, 24 Wash.2d 62, 164 A.L.R. 1403 
—Seattle Aerie No. 1 of Fraternal 
Order of Eagles v. Commissioner of 
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Unemplo 3 naient Compensation and 
Placement, 160 P.2d 614, 23 Wash. 
2d 167, motion denied 163 P.2d 921, 
23 Wash.2d 167—^Henry Broderick, 
Inc. V. Riley, 167 P.2d 964, 22 Wash. 
2d 760. 

»The term ^ employment,’ as used 
in the statute . . . necessarily 
implies a situation where one person 
is obligated, by an express or implied 
agreement, to perform services for 
another, and an obligation on the 
person served to pay for such serv¬ 
ices. To extend its implications fur¬ 
ther would make a person who per¬ 
forms casual or incidental services 
for another, for remuneration or oth¬ 
erwise, the employee of such other." 
—^Realty Mortg. & Sales Co. v. Okla¬ 
homa Employment Sec. Commission, 
169 P.2d 761, 764, 197 OkL 308. 

In minols 

(1) Under Unemployment Compen¬ 
sation Act as in force from 1937 to 
July 1, 1939, in order to constitute 
employment it was required that 
there be services performed for wa¬ 
ges or under a contract of hire.— 
Grobe v. Board of Review of Dept 
of Labor, 101 N.E.2d 95, 409 Ill. 676— 
Crouch V. Murphy, 60 N.E.2d 879, 890 
Ill. 112—Ozark Minerals Co. v. Mur¬ 
phy, 61 N.B.2d 197, 384 Ill. 94. 

(2) This statutory definition does 
not appear in subsequent acts, al¬ 
though it is still necessary to estab¬ 
lish that the individual is rendering 
services to an employing unit, and 
wages are still an Integral part of 
the employment relationship.—Wal¬ 
lace V. Annunzio, 103 N.E.2d 467, 411 
IlL 172. 

26. IlL—^Zelney v. Murphy, 66 N.B. 
2d 754, 387 IlL 492. 

27. Del.—^Bigger v. Unemployment 
Compensation Commission, 46 A 2d 
137, 4 Terry 274, affirmed 53 A2d 
761, 4 Terry 653. 

Ohio.—State v. Iden, 47 N.EL2d 907, 
71 Ohio App. 66. 

The emphasis In legislatioiL relat¬ 
ing to unemployment compensation 
is plaxied on employee's status when 
he is on the job and working, and not 
on contract by which he is to be em¬ 
ployed.—-Chambers V. Owens-Ames- 
EUmball Co., 62 N.E.2d 496, reversed 
on other grounds 67 N.E.2d 489, 146 
Ohio St 669, 166 ALkR. 1878, 
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every status of emplo 3 maent, nor does it cover 
every individual who receives from another re¬ 
muneration for work done.28 It covers only in¬ 
dividuals who have been or are in employment and 
who receive therefor wages as those two terms are 
defined in the act^^ Where the statutory definition 
of “emplo 3 rment” states the general requirements of 
emplo 3 rment and covers specific situations, a situa¬ 
tion must meet the general conditions of the statute 
and also one of the specific requirements to fall 
within the statutory definition.so A provision that 
if congress should extend coverage of the federal 
Social Security Act to other exempted services or 
employment the state statute should automatically 
extend to the same services has no application 
where a congressional enactment narrows, rather 
than extends, the coverage.^! Any contract for 
the performance of service will be scrutinized be¬ 
yond the mere form for the purpose of determining 
whether the relationship of the parties involved falls 
within the provisions of the statute,S2 Under stat¬ 


utes excepting certain types of labor, it is the char¬ 
acter of labor performed by the employee rather 
than the character of the employer's business which 
must determine the application of the law.33 Per¬ 
sons engaged in types of employment not covered 
by the protective provisions of the act are not 
deemed unemployed and therefore eligible, imder 
certain conditions, to compensation.®^ 

Where the statute provides that services per¬ 
formed by an individual for remuneration shall be 
deemed to be employment subject to the act unless 
it is shown that the individual is free from control 
or direction, that the service is either outside the 
usual course of the business for which such serv¬ 
ice is performed or is performed outside the places 
of business of the enterprise for which performed, 
and that the individual is customarily engaged in an 
independently established trade, occupation, pro¬ 
fession, or business, the services are to be con¬ 
sidered employment unless all three of the statutory 
tests are met;®® and each claim under the statute 


28. U.S.—state of Missouri v. 

Gleick, C.C.A.MO, 186 F.2d 184. | 

Utah.—Snyder Mines v. Industrial 
Commission, 217 P.2d 660—Fuller 
Brush Co. V. Industrial Commis¬ 
sion of Utah, 104 P.2d 201. 99 Utah 
97, 129 A.Li.R. 611. 

Wis.—Wisconsin Bridge & Iron Co. v. 
Ramsay, 290 N.W. 199, 238 Wis. 
467. 

Act la not aU-lndnalve and was 
not intended to cover all workmen 
in all kinds of employment but only 
to provide benefits for employees de¬ 
fined in act who have performed 
services for an employer In an em¬ 
ployment subject to the act—Shn 
Shipbuilding & Dry Dock Co. v. Un¬ 
employment Compensation Board of 
Review, 82 A.2d 68, 169 Pa.Super. 
893. 

Services rendered In employ of educa^ 
tional Institution 

Term "employment’* In unemploy¬ 
ment compensation act does not en¬ 
compass service performed in employ 
of private or parochial school, col¬ 
lege, or university as teacher, in re¬ 
search or experimental work, as ad¬ 
ministrative ofilcer, or as faculty 
member.—Technical Schools v. Col- 
lopy, 106 ]Sr.£2.2d 167, 90 Ohio App. 
807. 

89, Utah.—Fuller Brush Co. v. In¬ 
dustrial Commission of Utah, 104 
P.2d 201, 99 Utah 97, 129 AD.R. 
611. 

teat ia twofold: Did he ren¬ 
der personal service for another? If 
so, was he entitled to remuneration 
(wages) therefor? If both are found, 
the relationship is within the Act.”— 
Singer Sewing Mach. Co. v. Industrial 
Commission of Utah, Department of 


Placement and Unemployment Insur¬ 
ance, 134 P.2d 479, 486, 104 Utah 176, 
rehearing denied Singer Sewing 
Mach. Co. V. Industrial Commission, 
141 P.2d 694, 104 Utah 196. 

30. Ck)nn.—Collins v. Administrator, 
Unemployment Compensation Act, 
71 A2d 604, 136 Conn. 387. 

31. Wash.—^In re Takima Fruit 
Growers Ass’n, 146 P.2d 800, 20 
Wash.2d 202. 

38. Ind.—In re Zelts, 81 N.F.2d 209, 
108 Ind.App. 617. 

33. Fla.—C!assady v. Hiatt A Ijee, 8 
So.2d 661, 160 Fla. 721. 

34. Mich.—Phillips v. Michigan Un¬ 
employment Compensation Com¬ 
mission, 86 N.W.2d 237, 823 Mich. 
188. 

Custoinary self-employment 

(1) Monetary gain or the lack of 
it is not an element to be considered 
in arriving at the meaning of the 
words "customarily self-employed” 
as used in unemployment compensa¬ 
tion act, which renders an employee 
ineligible for unemployment compen¬ 
sation if the employee is "customari¬ 
ly self-employed” for more than 
thirty weeks out of the fifty-two 
weeks preceding termination of the 
employment.—Slocum Straw Works 
V. Industrial Commission, 286 N.W. 
693, 232 Wis. 71. 

(2) Where employee, who was a 
married woman and was employed 
only during busy seasons by manu¬ 
facturer of women’s hats, lived with 
her husband and child and employee’s 
father at home of father, who did 

I not {harge rent but lived with em¬ 
ployee as member of family, and em¬ 
ployee kept maid during period when 
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employed and did not attempt to find 
additional employment when she was 
not employed by manufacturer, em¬ 
ployee who devoted thirty-two weeks 
each year in managrement and care 
of her home and family and whose 
husband paid bills for support of 
f ami ly was "customarily self-em¬ 
ployed” for more than thirty weeks 
per year, and hence was not entitled 
to unemployment compensation dur¬ 
ing time she was not employed by 
manufacturer.—Slocum Straw Works 
V. Industrial Commission, supra. 

35. Ariz.—Gaskin v. Wayland, 148 
P.2d 690, 61 Ariz. 291—Sisk v. Ari¬ 
zona Ice & Cold Storage Co., 141 
P.2d 395, 60 Ariz. 496. 

Colo.—^Industrial Commission v. 
Northwestern Mut Life Ins. Co., 
88 P.2d 660, 103 Colo. 550. 

Ga.—Babb v. Huiet, 21 S.B.2d 663, 67 
(5a.App. 861—^Huiet v. Great Atlan¬ 
tic & Pacific Tea Co., 18 S.R2d 693, 
66 GaA.pp. 602—^Toung v. Bureau 
of Unemployment Compensation, 
10 S.E.2d 412, 63 Ga.App. 130. 

Ill.—^Wallace v. Annunzio, 103 N.E.2d 
467, 411 Ill. 172—Van Ogden, Inc., 
V. Murphy, 60 N.B.2d 877, 390 Ill. 
183—^Photographic Illustrations v. 
Murphy, 69 N.E.2d 681. 889 Ill. 334 
—Arrow Petroleum Co. v. Murphy, 
68 N.E.2d 632, 389 Ill. 43—Zelney 
V. Murphy, 66 N.B.2d 764, 387 Ill. 
492—^Toplis & Harding v. Murphy, 
61 N.B.2d 606, 384 Ill. 463—Schatz, 
Pollack Woolen Co. v. Murphy, 61 
N.E.2d 147, 384 HI. 218—Smith v. 
Murphy, 60 N.E.2d 844, 384 IlL 84— 
Peasley v. Murphy, 44 N.E.2d 876, 
381 Ill. 187, 143 A.L.R. 414—A 
George Miller, Ina, v. Murphy, 42 
N.E.2d 78, 379 111. 624. 
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must be adjudged and determined on the facts and 
circumstances governing the relationship but the 
fact that the individual involved performed services 
for wages must be established before the exceptions 
become material,and there is no occasion to refer 


to the statutory tests where as a matter of law 
one is not a servant, but an independent contrac¬ 
tor. ^ 8 Under this provision one may render serv¬ 
ice for another for wages, but not be in “employ¬ 
ment*' within the meaning of the statute.^® Where 


Ind.—In re Zeits. SI N.B.2d 209, 108 
Ind.App. 617. 

Hich.—O’Brlan v. Michigan Unem¬ 
ployment Compensation Commis¬ 
sion, 14 N.W.2d 560, 309 Mich. 18. 
N.J. —Empire Theatre v. Unemploy¬ 
ment Compensation Commission, 
55 A.2d 288. 136 ]Sr.J.Iiaw 264, af¬ 
firmed 59 A,2d 623, 187 N.J.Law 
301—^Electrolux Coip. v. Board of 
Review (Unemployment Compensa¬ 
tion Commission), 28 A.2d 209, 129 
N'.J.Liaw 167—Empire Theatre v. 
Unemployment Compensation Com¬ 
mission, 65 A.2d 288, 136 M.J.Law 
264, affirmed 69 A.2d 628, 137 N.J. I 
Law.SOl—6chomp v. Fuller Brush 
Co., 12 A.2d 702. 124 N’.J.Law 487. 
affirmed 19 A.2d 780, 126 N.J.Iiaw 
368. 

N.C.—Unemployment Compensation 

Commission of North Carolina v. 
Jefferson Standard Life Ins. Co., 2 
S.E.2d 584, 215 N.a 479. 

Ohio.—Commercial Motor Freight v. 
Ebright, 61 NJBS.2d 293. reversed on 
other grounds 54 NJB1.2d 297, 143 
Ohio St. 127, 161 A.L.B. 1321— 
State V. Iden, 47 JN.B.2d 907, 71 
Ohio App. 65. 

Utah.—Johanson Bros. Builders v. 
Board of Review, Indus. Commis¬ 
sion, 222 P.2d 663—Snyder Mines 
V. Industrial Commission, 217 P.2d 
560 — ^Powell V. Industrial Commis¬ 
sion, 210 P.2d 1006—^Utah Hotel Co. 
V. Industrial Commission, 161 P.2d 
467, 107 Utali 24, 163 AL.R. 1176— 
Northern Oil Ca v. Industrial Com¬ 
mission, 140 P.2d 329, 104 Utah 363 
—Creameries of America v. Indus¬ 
trial Commission, 102 P.2d 300, 98 
Utah 671—Globe Grain & MilUng 
Co. V. Industrial Commission. 91 
P.2d 512, 98 Utah 36, rehearing de¬ 
nied 97 P.2d 682, 98 Utah 48. 

Frovlsioa as ezoeptloii ov eacdLiudon 
provlsioB. 

(1) The statutory provision consid¬ 
ered in the text is an exception or 
exclusion provision, depriving cer¬ 
tain persons otherwise within law of 
right to benefits thereunder, and not 
a test to determine whether relation¬ 
ship is service one within law. 

Tenn.—^Texas Co. ▼. Bryant, 152 S.W. 
2d 627, 178 Tenn. 1, rehearing de¬ 
nied 163 8.W.2d 71, 178 Tenn. 680. 
Utah.—Singer Sewing Mach. Co. v. 
Industrial Commission of' Utah, 
Department of Placement and Un¬ 
employment Insurance, 184 P.2d 
479, 104 Utah 176, rehearing denied 
Singer Sewing Mach. Co. v. Indus¬ 
trial Commission, 141 P.2d 694, 104 
Utah 196—^Fuller Brush Co. v. In¬ 
dustrial Commission of Utah, 104 


P.2d 201, 99 Utah 97, 129 A.L.R. 

61L 

(2) Where It has been determined 
that a service relationship exists, 
the statutory provision is invoked to 
determine whether the service rela¬ 
tionship is included within or one 
which is excluded from operations of 
the act.—Singer Sewing Mach. Co. v. 
Industrial Commission, 141 P.2d 694, 
104 Utah 196. 

(8) The three tests provided by 
the act do not serve to widen scope 
of term **emplo 3 nnent'* as used in act 
so as to include persons not other¬ 
wise included, but do serve to ex¬ 
clude from definition of term per¬ 
sons who perform incidental service 
and who, but for such limitations, 
might be classed as employees of 
person for whom such incidental 
service is rendered.—Commercial 
Motor Freight v. Ebright, 64 N.B.2d 
297, 143 Ohio St. 127, 151 A.L.R. 1821. 

Uadea: statntes 

Under a statute providing that 
services performed by an individual 
for remtmeration shall be deemed to 
be employment unless: (A) such in¬ 
dividual has been and will continue 
to be fi:ee from control or direction 
over the performance of such serv¬ 
ices, both under his contract of serv¬ 
ice and in fact; and (B) such serv¬ 
ice is either outside the usual course 
of the business for which such serv¬ 
ice is performed, or that such service 
is performed outside of all the plac¬ 
es of business of the enterprise for 
which such service is performed; 
or such individual, in the perform¬ 
ance of such service^ is engaged in 
an Independently established trade, 
occupation, profession, or business, in 
order to be exempt from the act the 
alleged employer must have shown 
himself to be within the exception of 
paragraph (A), and within one of the 
alternative exceptions enumerated 
in paragraph (B).—Unemployment 
Compensation Commission of Vir¬ 
ginia V. Collins, 29 B.E.2d 388, 182 Va 
426—^Unemployment Compensation 
Commission v. Harvey, 18 SJS.2d 390, 
179 Va. 202. 

Xn. WaShliigtoa 

(1) The rule of the text prevails.— 
Continental Car-Na-Var Corp. v. Ri¬ 
ley, 167 P.2d 724, 22 Wash.2d 867— 
Unemployment Compensation De¬ 
partment V. Hunt, 185 P.2d 89, 17 
Wash.2d 228—^In re Hillman Inv. Co., 
131 P.2d 160, 16 Wash.2d 462—State 
V. Goessman, 126 P.2d 201, 13 Wash. 
2d 698—Sound Cities Gas & Oil Co. 
V. Ryan, 126 P.2d 246, 18 Wash.2d 
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467—Mulhausen v. Bates, 114 P.2a 
995, 9 Wash.2d 264. 

(2) It has been held In an earlier 
case that the statute does not require 
existence of each of such elements in 
its entirety to establish relationship 
of independent contractor, but pre¬ 
scribes no different rule than com¬ 
mon-law test applied by the court 
in determining whether person is em¬ 
ployee or independent contractor.— 
Washington Recorder Pub. Co. v. 
Ernst, 91 P.2d 718, 199 Wash. 176, 124 
A.L.R. 667. 

(8) But the Washington Recorder 
case, supra, has been expressly over^ 
ruled in so far as it limits the stat¬ 
utory definitions of employer and em- 
ployea—State ex rel. Mulhausen v. 
Superior Court for Thurston County, 
167 P.2d 988, 940, 22 Wash.2d 811, 
160 A.L.R. 692. 

36. N.J.—Schomp, v. Fulleir Brush 
Co., 12 A.2d 702, 124 N.J.Law 487, 
affirmed 19 A.2d 780, 126 N.J.Law 
868 —Steel Pier Amusement Co. v. 
Unemployment Compensation Com¬ 
mission, 21 A.2d 767, 127 NJ'.Law 
164. 

37. Ark.—McClain v. Crossett Lum¬ 
ber Co., 174 S.W.2d 114, 206 Ark. 
61. 

Ga.—Huiet v. Great Atlantic & Pa¬ 
cific Tea Co., 18 S.E.2d 693, 66 Ga. 
App. 602. 

Mo.—-A. J. Meyer & Co. v. Unemploy¬ 
ment Compensation Commission, 
162 S.W.2d 184, 348 Mo. 147. 

Tenn.—Guaranty Mortg. Co. of Nash¬ 
ville V. Bryant, 168 S.W.2d 182, 179 
Tenn. 579. 

Utah.—^Fuller Brush Co. ▼. Indus¬ 
trial Commission of Utah, 104 P.2d 
201, 99 Utah 97, 129 A.DJI. 611. 
Wash.—George J. Wolff Co. v. Com¬ 
missioner of Unemplosrment Com¬ 
pensation and Placement, 163 P.2d 
179, 24 Wash.2d 62, 164 A.L.R. 1403 
—Seattle Aerie No. 1 of Fraternal 
Order of Eagles v. Commissioner 
of Unemployment Compensation 
and Placement, 160 P.2d 614, 23 
Wash.2d 167, motion denied 163 
P.2d 921, 23 Wash.2d 167—Henry 
Broderick, Inc. v. Riley, 167 P.2d 
964, 22 Wash.2d 760. 

38. Minn.—Rochester Dairy Co. v. 
Christgau, 14 N.W.2d 780, 217 Minn. 
460. 

39. Ga—^Royal Cigar Co. v. Huiet, 
26 S.E.2d 810, 195 Ga. 852. 

Mo.—A, J. Meyer & Co. v. Unem¬ 
ployment Compensation Commis¬ 
sion, 162 S.W.2d 184, 348 Mo. 147. 
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the commissioner treats an individual working for 
wages as coining under the act, presumably it has 
not been established to the satisfaction of the com* 
missioner that the employment falls within the three 
classes designated-^o 

A provision that services performed by an in- 
<iividual shall be deemed to be employment subject 
•to the act unless shown not to be true discloses the 
hroad purpose of the act to aid all employees who 
serve for remuneration,^! 

^^Servicef* The term “service” as used in the 
-unemployment compensation statutes in defining 
“employment’' is used in its broad general sense to 
•include generally any act performed for the benefit 
'Of another under some arrangement or agreement 
whereby such an act was to have been perfonned.^2 
It is a broad term of description evidencing a 
legislative intent to give to the act a broad and 
liberal coverage to the end that the far-reaching 
•effects of unemplo)rment may be alleviated, and 
the intention of the legislature as to its meaning 
^ovems.^^ The term must be understood to have 
been used in conjunction with the other provisions 
-of the act,^5 and does not include services other- 
-wise excluded by the act,nor does it embrace the 


activities of one in assisting in the running of his 
own business.^^ The fact that the service must be 
rendered by an individual strongly indicates that 
personal service was intended personal serv¬ 

ice within the meaning of the act not only includes 
work actually performed, but is a continuing thing 
within the employer-employee relationship.'^® Serv¬ 
ice means an active participation in, and not a 
passive connection with, some given operation.®® 
Services are not restricted to manual labor in or¬ 
der to come within the meaning of the statute.®! 

** Unemployment The ordinary and usual mean¬ 
ing of “unemployment,” as that term is used in the 
statutes, is the state of not being employed, lack 
of employment®® 

§ 102. Existence of Employer-Employee Re¬ 
lationship in General 

As a general rule, unemployment compensation acts 
apply only where the employer-employee relationship 
exists, as defined In the acts and determined from the 
contract of employment and the attendant circumstances. 

As a general rule, unemployment compensation 
acts apply only where the employer-employee re¬ 
lationship exists,®® and the relationship defined in 
the act in question must be shown in order to justify 


•Utah.—^Puller Brush Co. v. Industrial 
Commission of Utah, 104 P.2d 201, 
99 Utah 97, 129 A.L..R. 611. 

-40. Ga.—^Toung v. Bureau of Unem¬ 
ployment Compensation, 10 S.£.2d 
412, 63 Ga.App. 130. 

-41. Ohio.—State v. Iden, 47 N.£.2d 
907, 71 Ohio App. 66. 

42. Or.—Journal Pub. Co. v. State 
Unemployment Compensation Com¬ 
mission, 166 P.2d 670, 176 Or. 627. 
Utah.—Creameries of America v. In¬ 
dustrial Commission, 102 P.2d 300, 
98 Utah 671. 

-ConmLon meaning of term 

Word “service,” within pro-vision 
of act defining employment, must be 
given its common meaning, and 
means the occupation, condition, or 
status of a servant, the performance 
>uf labor for benefit of another or at 
.another’s command.—^People v. Nest, 
128 P.2d 444, 63 Gal.App.2d Supp. 856. 
' Contract of hire 

Under definition of “employment” 
in act as “service . . . performed 
for wages or under any contract of 
hire,” the “service” which is to be 
performed for wages in the ordinary 
sense, or for compensation to be paid 
in salaries or commissions, is to be 
under a contract of hire.—Texas C?o. 
v. Wheeless, 187 So. 880, 186 Miss. 
799. 

-43. Or.—Journal Pub. Co. v. State 
Unemployment Compensation Com¬ 
mission, 166 P.2d 670, 175 Or. 627. 


44. Utah.—Creameries of America v. 
Industrial Commission, 102 P.2d 
300, 98 Utah 671. 

45. HI.—Wallace v. Annunzlo, 103 N. 
K2d 467, 411 HL 172—Aluminum 
Cooking Utensil Co. v. Gordon, 66 
K.E.2d 431, 393 HI. 542. 

46. Ill.—Wallace v. Annunzio, 103 N. 
£.2d 467, 411 m. 172. 

47. Cal.—^People v. Nest, 128 P.2d 
444, 63 CalApp.2d Supp. 866. 

48. Ark.—^McCain v. Crossett Lum¬ 
ber Co.. 174 S.W.2d 114, 206 Ark. 
6L 

49. Tex.—Earchmer v. State, Civ. 
App., 225 S.W.2d 222. 

50. Colo.—Dellacroce v. Industrial 
Commission, 138 P.2d 280, 111 Colo. 
129, 146 AL.B. 746. 

5L Miss.—Texas Co. v. Wheeless, 
187 So. 880, 185 Miss. 799. 

52. Mo.—^A J. Meyer & Co. v. Unem- 
pl 03 rment Compensation Commis¬ 
sion, 152 S.W.2d 184. 189, 348 Mo. 
147. 

53. Cal.—^Briggs v. California Em¬ 
ployment Commission, 168 P.2d 
696, 28 Cal.2d 50—^Empire Star 
Mines Co. v. California Employ¬ 
ment Commission, 168 P.2d 686, 28 
Cal.2d 33—Garrison v. California 
Employment Stabilization Commis¬ 
sion, 149 P.2d 711, 64 Cal.App.2d 
820. 


m.—Beth Weber, Inc., v. Murphy, 68 
N.E.2d 913, 389 Ill. 60. 

Iowa.—Meredith Pub. Co. v. Iowa 
Employment Security Commission, 
6 N.W.2d 6, 232 Iowa 666. 

Mass.—^Bay State Harness Horse 
Racing & Breeding Ass'n v. Direc¬ 
tor of Division of Employment Sec., 
98 N.E.2d 361, 327 Mass. 296. 

Pa.—^In re Jermyn Hotel Co., Spruce 
St. and Wyoming Ave., Scranton, 
Com.Pl., 68 Dauph.Co. 10. 

Wis.—Slocum Straw Works v. In¬ 
dustrial Commission, 286 N.W. 693, 
232 Wis. 71. 

Employing unit as including em¬ 
ployees of contractors or subcon¬ 
tractors see infra § 113. 

ZTeoesslty for finding 

Unemployment Insurance appeal 
board had no jurisdiction to grant 
benefits to a claimant in absence of 
a finding that claimant was or had 
been an employee of employer with¬ 
in meaning of unemployment com¬ 
pensation act—iPunke v. Murphy, 48 
N.Y.S.2d 347, 267 App.Dlv. 673. 

Question of fact 

On assessment of employer for 
contributions under imemployment 
compensation law, whether an indi¬ 
vidual is a servant or occupies some 
other relationship ordinarily is a 
question of fact—Electrolux Corpo¬ 
ration V. Danaher, 23 A2d 135, 128 
‘ Conn. 342. 
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the allowance of a claim for compensation there- 
under^^ or as the basis of the requirement for con¬ 
tributions under the act®® Whether or not the 
relationship of employer and employee existed must 
be determined from the contract of employment and 
the attendant circumstances.®® The existence of the 
relationship does not depend on how the parties 
designate each other in their contract,®7 since the 
administering officers and the court will look behind 
the contract to determine the actual relationship 
existing between the parties.®® The motives of the 
parties in working out the plan under which they 
operated are immaterial.®® The status of one claim¬ 
ing compensation under the unemployment com¬ 
pensation act must be determined from the act it¬ 
self in view of the purpose of the act as declared 
therein.®® Subject to the definitions and specifica¬ 
tions set forth in the act, the unemployment com¬ 
pensation act has been held to include all relation¬ 
ships through whidi compensation for services is 
made, without regard to the legal designation of 
the relationships under which, previously to the act, 
payment had been made for such services.®^ Lia¬ 
bility for contributions to the unemployment in¬ 
surance fund does not in all cases depend on the 
existence of the conventional relationship of em¬ 


ployer and employee.®® One maintained on the pay 
roll and paid wages as an employee may be re¬ 
garded as in employment within the statute even 
though he performs no work;®® but one who 
worked for one day only on a probationary basis, 
and whose work consisted in taking an aptitude test 
in which he failed to demonstrate his ability to do 
his work properly, was not employed within the 
meaning of the act even though he was paid wages 
for the one day.®^ 

An individual wage-earner is within the protec¬ 
tion of the imemployment compensation act only as 
long as he has the status of an employee as that 
term is used in the act®® His idleness immediately 
following his emplo 3 rment does not affect his sta¬ 
tus;®® he is still an employee, although out of work, 
if his being out of work was not willed by himself, 
or if his being out of work was volimtary, but was 
based on a good cause within the meaning of the 
act®7 

Service relationships and nonservice relationships. 
Under the scope of some unemployment compen¬ 
sation acts, relationships are either service rela¬ 
tionships or nonservice relationships.®® A service 
relationship exists where one renders services for 
another for wages or under a contract of hire,®® 


54, Or.—Singer Sewing Mach. Co. v. 
State Unemployment Compensation 
■Commission, 103 P.2d 708, 167 Or. 
142, adhered to 116 P.2d 744, 167 
Or. 142, 138 A.Lr.H. 1398. 

65. Cal.—^Bemis r. People, 240 P.2d 
638, 109 CaI.App.2d 263. 

Mass.—^Bay State Bteirness Horse 
Racing & Breeding Ass’n v. Direc¬ 
tor of Division of Employment 
Sec., 98 N.E.2d 361, 327 Mass. 296 
—Griswold v. Director of Division 
of Unemployment Compensation 
and Division of Employment Secur¬ 
ity, 63 N.E.2d 108, 316 Mass. 371. 

Pa.—Commonwealth to Use of Unem¬ 
ployment Compensation Fund v. 
Lentz, 26 West.L.J. 199. Reversed 
on other grounds 44 A.2d 291, 853 
Pa. 98. 

56. Wash.—^In re Hillman Inv. Co., 
131 P.2d 160, 15 Wash.2d 452. 

67. Ariz.—Gaskin v. Wayland, 148 P. 
2d 690, 61 Ariz. 291. 

K.J.—^Fenwick v. Unemployment 

Compensation Commission, 44 A.2d 
172, 133 N.J.Law 296. 

N.T.—^In re Electrolux Corp., 43 N.B. 
2d 480, 288 N.Y. 440—Scott v. Mil¬ 
ler, 22 N.T.S.2d 981, 260 App.Dlv. 
428, 976, affirmed 34 H.E.2d 910, 285 
N.Y. 760, motion denied 35 N.E.2d 
609, 286 N.Y. 847. 

Va.—Sinclair Refining Co. v. Unem¬ 
ployment Compensation Commis¬ 
sion, 64 S.E.2d 72, 189 Va. 692—Un¬ 
employment Compensation Commis¬ 


sion of Virginia v. Collins, 29 S.B. 
2d 388, 182 Va, 426. 

Wash.—Henry BroderiOk, Inc. v. Ri¬ 
ley, 157 P.2d 954, 22 Wash.2d 760. 
68. N.Y.—In re Electrolux Corp., 43 
N.E.2d 480, 288 N.Y. 440. 

Utah.—Singer Sewing Mach. Co. v. 
Industrial Commission of Utah, De¬ 
partment of Placement and Unem¬ 
ployment Insurance, 134 P.2d 479, 
104 Utah 175, rehearing denied 
Singer Sewing Mach. Co. v. Indus¬ 
trial Commission, 141 P.2d 694, 104 
Utah 196. 

59. Cal.—Bemis v. People, 240 P.2d 
638, 109 Cal.App.2d 253. 

60. Pa,—Commonwealth v. Wertz, 
Com.Pl., 53 Dauph.Co. 353. 

Wis.—^Moorman Mfg. Co. v. Industrial 
Commission. 5 N.W.2d 743, 241 Wis. 
200 . 

Act given controlling effect 
The subsection of the act setting 
forth the purpose of the act must be 
given great, even controlling, effect 
in determining who are employees 
under the act.—^Moorman Mfg. Co. v. 
Industrial Commission, supra, 

61. Dl.—Beth Weber, Inc., v. Mur¬ 
phy, 68 N.B.2d 913, 389 HI. 60— 
New York Life Ins. Co. v. Murphy, 
58 N.E.2d 182, 388 111. 316. 

62. N.Y.—In re Fischer, 41 N.B.2d 
71, 287 N.Y. 497. 

63. Tex.—Harchmer v. State, Civ. j 

App., 225 S.W.2d 222. | 

ISO 


64L Pa,—Siderio v. Unemployment 
Compensation Board of Review, 82 
A.2d 567, 168 Pa,Super. 642. 

65- Pa,—Sun Shipbuilding & Dry 
Dock Co. V. Unemployment Com¬ 
pensation Board of Review, 56 A.2d 
254, 368 Pa. 224. 

66. Pa,—Sxm Shipbuilding & Dry 
Dock Co. v. Unemployment Com¬ 
pensation Board of Review, supra, 

67. Pa.—Sun Shipbuilding & Dry 
Dock Co. V. Unemplosonent Com¬ 
pensation Board of Review, supra, 

68. Utah.—Singer Sewing Mach. Co. 
V. Industrial Commission, 141 P.2d 
694, 104 Utah 196. 

69. Utah.—Powell v. Industrial Com¬ 
mission, 210 P.2d 1006—Utah Hotel 
Co. V. Industrial Commission, 161 
P.2d 467, 107 Utah 24, 168 A.L.R. 
1176—Singer Sewing Mach. Co. v. 
Industrial Commission, 141 P.2a 
694, 104 Utah 196—Northern Oil Co. 
V. Industrial Commission, 140 P.2d 
329, 104 Utah 363. 

Direotlon and control 

(1) All situations wherein one ren¬ 
dering services for another for wages 
is under such other's direction and; 
control are service relationships 
within unemployment compensation 
law.—Singer Sewing Mach. Co. v. In¬ 
dustrial Commission of Utah, Depart¬ 
ment of Placement and Unemploy¬ 
ment Insurcmce, 134 P.2d 479, 104 
Utah 175, rehearing denied Singer 
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and all service relationships constitute “employ¬ 
ment” as that term is defined in the statute.^0 

§ 103. Application of Common-Law Rules 

Although there are some decisions indicating the 
opposite trend, it Is generally held that the words “em¬ 
ployment,” “employee,” “personal services,” and 
“wages,” as used in the unemployment compensation 
acts, are broader in meaning and application than their 
common-law counterparts; and accordingly It is gen¬ 
erally held that under the broad and inclusive statutory 
definition of “employment” in the acts the meaning of 
the term is not limited to the relationship of master 
and servant as understood at common law. 

“Employment” under the unemployment compen¬ 
sation acts is not confined to common-law con¬ 
cepts,but the term is broader in meaning and ap¬ 
plication than its common-law -counterpart,^2 and is 
expanded to embrace all services rendered for an¬ 


other for wages,'^2 the statutory definition of cm- 
plo 3 mient being sufficiently pervasive to include all 
workers to whose security unemployment is a 
threat.'^^ So the terms “employing unit,” “em¬ 
ployer,” and “employee,” as used in such acts, differ 
from common-law concepts, and from the commonly 
accepted connotations of these terms,*^5 and it has 
been said that a more liberal determination of the 
scope of the term “employee” is to be given than 
tliat which might be the rule in the field of tort 
law.76 Similarly the terms “personal services” 
and “wages” are much broader in meaning and ap¬ 
plication than their common-law counterparts.'^'^ 
There is some authority holding, however, that the 
words as used in the statute are to be given their 
common-law meaning,^ 2 and that the legislature 
used the words in their usual and ordinary sense,"*^ 


Sewing Mach. Co. v. Industrial Com¬ 
mission, 141 P.2d 694, 104 Utah 196. 

(2) Bight of control generally see 
infra 5 104. 

70. Utah.—^Powell v. Industrial Com¬ 
mission. 210 P.2d 1006—Utah Hotel 
Co. V. Industrial Commission, 151P. 
2d 467. 107 Utah 24. 153 A.L.R. 1176 
—Singer Sewing Mach. Co. v. In¬ 
dustrial Commission, 141 P.2d 694, 
104 Utah 196. 

Solioitors assisting salesmen 

Where company selling its stock to 
promote its operations knew of work 
of solicitors assisting company’s di¬ 
vision sales managers in selling 
stock for a part of such managers' 
commissions, and had right to con¬ 
trol solicitors who were performing 
a continuous Job involving further¬ 
ance of company's general business, 
relationship between company and 
solicitors was a service relationship, 
the solicitors were rendering services 
to company for wages and were in 
employment of company and com¬ 
pany was liable for unemployment 
contributions for solicitors where 
stock sales were closed in company's 
offices and solicitors earned a liveli¬ 
hood in fields of endeavor totally un¬ 
related to selling stock.—^Northern 
Oil Co. V. Industrial Commission, 140 
P.2d 329, 104 Utah 358. 

71. Arlz.—Sisk v. Arizona Ice & Cold 
Storage Co., 141 P.2d 395, 60 Arlz. 
496. 

Ill.—^Beth Weber, Inc. v. Murphy, 58 
N‘.E.2d 913, 389 Ill. 60—ISTew York 
Life Ins. Co. v. Murphy, 58 N.E.2d 
182, 388 HI. 316—Ozark Minerals 
Co. V. Murphy. 51 N.E.2d 197, 384 
ni. 94—Smith v. Murphy, 50 N’.E.2d 
844, 384 HI. 34—^Rozran v. Durkin, 
45 N.E.2d 180, 381 Ill. 97, 144 A.L. 
B. 785—^Peasley v. Murphy, 44 N.R 
2d 876, 381 HI. 187, 143 A.L.B. 414 
—A. George Miller, Inc., v. Murphy, 
42 E‘.R2d 78, 879 HI. 524. 

Mich.—Auten t* Michigan Unemploy¬ 


ment Compensation Commission, 17 
N.W.2d 249, 310 Mich. 453. 

N.C.—Unemplo 3 nnent Compensation 

Commission v. J. M. Willis Barber 
& Beauty Shop, 15 S.E.2d 4, 219 N. 
C. 709—Unemployment Compensap 
tion Commission v. National Life 
Ins. Co.. 14 S.R2d 689, 219 N.C 576. 
Or.—Journal Pub. Co. v. State Un¬ 
employment Compensation Com¬ 
mission. 156 P.2d 570, 175 Or. 627— 
Bahoutis v. Unemployment Com¬ 
pensation Commission, 136 P.2d 
426, 171 Or. 98. 

Utah.—Singer Sewing Mach. Co. v. 
' Industrial Commission of Utah, 
Department of Placement and Un¬ 
employment Insurance, 134 P.2d 
479, 104 Utah 176, rehearing denied 
Singer Sewing Mach. Co. v. Indus¬ 
trial Commission, 141 P.2d 694, 104 
Utah 196—Creameries of America 
V. Industrial Commission, 102 P. 
2d 300, 98 Utah 571. 

Xa Arkansas 

(1) In a case decided prior to the 
amendment of the statute making it 
apply only where the legal relation¬ 
ship of master and servant exists, 
language supporting the rule of the 
text was used.—^McKinley v. B. L. 
Payne & Son Lumber Co., 143 S.W.2d 
38, 200 Ark. 1114. 

(2) The amendment was probably 
enacted to correct or change the ef¬ 
fect of this holding.—Crossett Lum¬ 
ber Co. V. McCain, 170 S.W.2d 64, 205 
Ark. 631. 

73. Ga.—Union Dry Goods Co. v. 

Cook, 32 S.R2d 190, 71 Ga.App. 708. 
HI.—Wallace v. Annunzlo, 103 N.R2d 
467, 411 Ill, 172. 

B.I.—^Trinity Bldg. Corp. of N. T. v. 
Bhode Island Unemployment Com¬ 
pensation Board, 71 A.2d 505, 76 B. 
I. 408. 

Utah.—Northern Oil Co. v. Industrial 
Commission, 140 P.2d 329, 104 Utah 
358—Singer Sewing Mach. Co. v. 
Industrial Commission of Utah, De¬ 
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partment of Placement and Unem¬ 
ployment Insurance, 134 P.2d 479, 
104 Utah 175. 

Wash.—State Unemployment Com¬ 
pensation and Placement v. Hunt, 
158 P.2d 98, 22 Wash.2d 897. 

73. Utah.—Singer Sewing Mach. Co. 
V. Industrial Commission of Utah, 
Department of Placement and Un¬ 
employment Insurance, 134 P.2d 
479, 104 Utah 175, rehearing denied 
Singer Sewing Mach. Co. v. Indus¬ 
trial Commission, 141 P.2d 694, 104 
Utah 196. 

74. HI.—^Peasley v. Murphy, 44 N. 
R2d 876, 381 HI. 187, 148 A.L.B. 
414. 

75. HI.—^Karlson v. Murphy, 55 N.R 
2d 839, 387 HL 436. 

76. U.S.—In re Wilson, D.CN.T., 85 
P.Supp. 391. 

77. Utah.—Northern Oil Co. v. In¬ 
dustrial Commission, 140 P.2d 329, 
104 Utah 353—Singer Sewing Mach. 
Co. V. Industrial Commission of 
Utah, Department of Placement 
and Unemployment Insurance, 134 
P.2d 479, 104 Utah 176, rehearing 
denied Singer Sewing Mach. Co. v. 
Industrial Commission, 141 P.2d 
694, 104 Utah 196. 

78. “SBmployer” and “employee” 

Wls,—Wisconsin Bridge & Iron Co. 

V. Bamsay, 290 N.W. 199, 233 Wls. 
467. 

79. Ky.—^Barnes v. Indian Refining 
Co., 134 S.W.2d 620, 280 Ky. 811. 

“Employ,” “employment,” and “em* 
ployee” 

Fla.—Gentile Bros. Co. v. Florida In¬ 
dustrial Commission, 10 So.2d 568, 
151 Fla. 857. 

“Employer” and “employee” 

Miss.—^Texas Co. v. Wheeless, 187 So. 
880, 185 Miss. 799. 

“mxemplosrment,” “employment,” 
“employer,” and “employee” 

Mo.—A. J. Meyer 4b Go. v. Unemploy- 



I 103 


SOCIAL 8ECUBITJ AND PUBLIC WELFARE 


81 C.J.S, 


and that where there is nothing in the law indicat¬ 
ing anything to the contrary the existence of the 
relationship of employer and employee must he 
determined by the principles of the common law.^® 

Relationship of master and servant. In deter¬ 
mining coverage under an unemployment compen¬ 


sation act, the provisions of the act govern, and not 
the common-law test of the relationship of master 
and servant. 81 Thus, under a broad and inclusive 
statutory definition of “employment,” it has been 
held that the meaning of the term is not limited to- 
the relationship of master and servant as under¬ 
stood at common law,82 and the fact that the state 


ment Compensation Commission, 
162 S.W.2d 184, 348 Mo. 147. 

'‘ExnploymexLt” and **wafird8’* 

Fla.—^Florida Industrial Commission 
V. Peninsular Life Ins. Co., 10 So. 
2d 723, 152 Fla. 55. 

80i Mass.—^Bav State Harness Horse 
Bacing & Breeding Ass'n v. Direc¬ 
tor of Division of Emplos^ment 
Sec., 98 N.S.2d 361, 827 Mass. 296 
—Griswold V. Director of Division 
of Unemployment Compensation 
and Division of Employment Secur¬ 
ity, 53 N.B.2d 108, 315 Mass. 371. 

81. U.S.—In re Mid America Co., 
D.C.I11., 81 F.Supp. 601. 

Cal.—'P. Schulberg Productions v. 
California Employment Commis¬ 
sion, 153 P.2d 404, 96 CaJ.App.2d 
831. 

Idaho.—^In re Pacific Nat. Life Assur. 
Co., 212 P.2d 397, 70 Idaho 98— 
Continental Oil Co. v. Unemploy¬ 
ment Compensation Division of In¬ 
dus. Acc. Board, 192 P.2d 599, 68 
Idaho 194. 

Ill.—John Gabel Mfff. Co. v. Murphy, 
62 N.R2d 401, 390 Ill. 455. 

Mich.—^Nordman v. Calhoun, 51 N.W. 
2d 906, 332 Mich. 460—Acme Mes- 
sensrer Service Co. v. Mlchigran Un¬ 
employment Compensation Com¬ 
mission, 11 N-W.2d 296, 306 Mich. 
704. 

Or.—Journal Pub. Co. v. State Un¬ 
employment Compensation Com¬ 
mission. 165 P.2d 570, 176 Or. 627 
— Rahoutls V. Unemployment Com¬ 
pensation Commission, 136 P.2d 426, 
171 Or. 93. 

Va-—Life & Ceisualty Ins. Co. of Ten¬ 
nessee V. Unemployment Compensa¬ 
tion Commission of Vlirgrlnia, 16 S. 

B. 2d 867, 178 Va. 46. 

Determination of status as independ¬ 
ent contractor see infra 5 127. 

82. U.S.—^In re Mid America Co., D. 

C. ni., 31 F.Supp. 601. 

Arlz.—Sisk V. Arizona Ice & Cold 
Storasre Co., 141 P.2d 395, 60 Arlz. 
496. 

CaL—^B. P. Sdbiulbergr Productions v. 
Callfomia Employment Commis¬ 
sion, 153 P.2d 404, 96 Cal.App.2d 
831. 

Colo.—^Equitable Life Ins. Co. of Iowa 
V. Industrial Commission, 95 P.2d 
4, 105 Colo, 144—Industrial Com¬ 
mission V. Northwestern Mut. Life 
Ins. Co., 88 P.2d 560, 103 Colo. 550. 

Ga.—^Union Dry Goods Co. v. Cook, 

-32 S.B.2d 190, 71 Ga.App. 708— 
Babb V. Hulet, 21 S.E.2d 663, 67 
GaApp. 861—^Younsr ▼. Bureau of 


Unemployment Compensation, 10 
S.E.2d 412, 63 Ga.App. 130. 

Hawaii.—^Bailey’s Bakery v. Borth- 
wick, 38 Hawaii 16. 

Idaho.—^In re Pacific Nat. Life Assur. 
Co., 212 P.2d 397, 70 Idaho 98. 

Ill.—'Wallace v. Aimunzio, 103 N.E.2d 
467, 411 Ill. 172—Aluminum Cook¬ 
ing Utensil Co. v. Gordon, 66 N.E. 
2d 431, 393 Ill. 542—Crouch v. Mur¬ 
phy, 60 N.E.2d 879, 390 Ill. 112— 
Van Ogden, Inc., v. Murphy, 60 N. 
E.2d 877, 390 Ill. 133—New York 
Life Ins. Co. v. Murphy, 68 N.E.2d 
182, 388 Ill. 316—Ozark Minerals 
Co. V. Murphy, 51 N.B.2d 197, 384 
m. 94—Rozran v. Durkin, 45 N.E. 
2d 180, 381 Ill. 97, 144 AL.R. 735 
—A George Miller, Inc. v. Mur¬ 
phy, 42 N.E.2d 78, 378 Ill. 624. 

Mich.—Nordman v. Calhoun, 61 N.W. 
2d 906, 332 Mich. 460—Auten v. 
Michigan Unemployment Compen¬ 
sation Commission, 17 N.W.2d 249, 
310 Mich. 463—^Acme Messenger 
Service Co. v. Michigan Unemploy¬ 
ment Compensation Commission, 11 
N.W.2d 296, 306 Mich. 704. 

N.J.—Singer Sewing Mach. Co. v. 
New Jersey Unemployment Com¬ 
pensation Commission, 27 A2d 889, 
128 N.J.Law 611, affirmed 31 A2d 
818, 130 N.J.Law 173—Schomp v. 
Puller Brush Co., 12 A2d 702, 124 
N.J.Law 487, affirmed 19 A2d 780, 
126 N.J.Law 868. 

N.C.—^Employment Sec. Commission 
V. Champion Distributing Co., 53 
S.B.2d 674, 230 N.C. 464—Unem¬ 
ployment Compensation Commis¬ 
sion V. National Life Ins. Co., 14 
S.B.2d 689, 219 N.C. 676—Unem¬ 
ployment Compensation Commis¬ 
sion V. Jefferson Standard Life 
Ins. Co., 2 S.E.2d 584, 215 N.C. 479. 

Ohio.—Commercial Motor Freight v. 
Bbright, 51 N.E.2d 293, reversed 
on other grounds 64 N.E.2d 297, 
143 Ohio St. 127, 151 AJUK. 1321. 

Or.—Journal Pub. Co. v. State Un¬ 
employment Compensation Com¬ 
mission, 155 P.2d 570, 175 Or. 627 
—Hahoutis v. Unemployment Com¬ 
pensation Commission, 136 P.2d 
426, 171 Or. 93—Singer Sewing 
Mach. Co. V. State Unemployment 
Compensation Commission, 116 P. 
2d 744, 167 Or. 142, 188 AL.R. 1398. 

R.I.—^Trinity Bldg. Corp. of N. T. v. 
Rhode Island Unemployment Com¬ 
pensation Board, 71 A2d 605, 70 
R.L 408; 

Utah.—Utah Hotel Co. v. Industrial 
Commission, 151 •P.2d 467, 107 Utah 
24, 153 AL.R. 1176—Singer Sewing 
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Mach. Co. y. Industrial Commis¬ 
sion of Utah, Department of Place¬ 
ment and Unemployment Insur¬ 
ance, 134 P.2d 479, 104 Utah 176, 
rehearing denied Singer Sewlng- 
Mach. Co. y. Industrial Commis¬ 
sion, 141 P.2d 694, 104 Utah 196— 
Creameries of America v. Industrial 
Commission, 102 F.2d 300, 98 Utah. 
671—Globe Grain & Milling Co. v. 
Industrial Commission, 91 P.2d 612,. 
98 Utah 36, rehearing denied 97 P. 
2d 582. 98 Utah 48. 

Va.—^Life & Casualty Ins. Co. of Ten¬ 
nessee v. Unemployment Compensa¬ 
tion Commission of Virginia, 16 S.. 
E.2d 357, 178 Va. 46. 

m. Arkansas 

(1) Langruage supporting the rule 
of the text was used in a case de> 
cided prior to the enactment, in 1941, 
of Act 391 repealing former stat¬ 
utes.—^McKinley v. R. L Payne & 
Son Lumber Co., 143 S.W.2d 38, 200' 
Ark. 1114. 

(2) Act 391 was enacted to cor¬ 
rect or amend this decision.—Cros- 
sett Lumber Co. v. McCain, 170 S.W. 
2d 64, 205 Ark. 631. 

m Washington 

(1) The rule of the text prevails. 
—State ex rel. Mulhausen v. Superi¬ 
or Court for Thurston County, 167 P. 
2d 938, 22 Wasli.2d 811, 160 AL.R. 
692—^Unemployment Compensation* 
Department v. Hunt, 135 P.2d 89, 17 
Wash.2d 228—State v. Goessman, 126- 
P.2d 201, 13 Wash.2d 698—Sound* 
Cities Gas & Oil Co. v. Ryan, 126 P. 
2d 246, 13 Wash.2d 467—^In re Foy, 
116 P.2d 545, 10 Wash.2d 317—Mul¬ 
hausen V. Bates, 114 P.2d 995, 9- 
Wash.2d 264—McDermott v. State, 82* 
P.2d 668, 196 Wash. 261. 

(2) The unemployment compensa¬ 
tion act does not affect common-law 
rules worked out for deteimilning 
contract and tort liability and does 
not define any service relationships’ 
for that purpose.—State Unemploy¬ 
ment Compensation and Placement v. 
Hunt. 168 P.2d 98, 22 Wash,2d 897. 

(3) It was said that the act cov¬ 
ers such contractual relationships as* 
would be held to constitute employ¬ 
er and employee or master and serv¬ 
ant at common law.—^Appeal of Far- 
west Taxi SeiTirice,, 114 P.2d 164, 9' 
Wash.2d 134. 

(4) In one case language was used' 
which circumscribe the relationship- 
of employer fnd . mployee to the 
common-law qo^pts^, atteudipg the- 
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statute was enacted in compliance with provisions 
of the federal statutes does not require the state 
to conform in every respect with the national ide¬ 
ology on the subject,83 although all the well-estab¬ 
lished concepts of the common law are not to be 
disregarded entirely.®^ 

On the other hand, some statutes specifically pro¬ 
vide that the relationship of employer and employee 
shall be determined in accordance with the prin¬ 
ciples of the common law governing the relationship 
of master and servant®^ There are also cases hold¬ 
ing that the relationship of master and servant must 
first be shown before services performed by an in¬ 
dividual for remuneration shall be deemed to be 
•employment subject to the unemployment com¬ 
pensation acts,83 as where the statute defines the 
term as any service under any express or implied 
contract of hire creating the relationship of master 
and servant,87 or where the statute specifically 
provides that it shall be construed to apply only 
where the legal relationship of master and servant 
exists,83 or where the statute defines covered em¬ 
ployment as services performed for wages or imder 
contract of hire where the relationship of the par¬ 
ties is the legal relationship of employer and em- 
ployee.83 Under statutes defining “employment*^ 
as services for wages or imder any contract of 
hire where the relationship of master and servant 
exists, it has been held that if the evidence estab¬ 
lishes that the master and servant relationship does 


not exist, the services do not come within the 
provisions of the statute even though the evidence 
might further establish that such services were 
within the tests set forth in the provision defining 
employment subject to the act8<> 

§ 104. Right to Control 

While the absence of direction and control has been 
held not necessarily to exclude the parties from the op¬ 
eration or scope of the unemployment compensation 
acts, there Is authority to the effect that direction and 
control by the employer over the employee Is requisite 
to the relationship of employer and employee under the 
statutes. Freedom from control means freedom from 
the right to control. 

While it has been said that the absence of direc¬ 
tion and control does not necessarily exclude the 
parties or the relationship from the operations or 
scope of the unemployment compensation acts,8^ 
there is authority to the effect that direction and 
control by the employer over the employee is re¬ 
quisite to the relationship of employer and employee 
under the statutes^^ even though it be a lesser de¬ 
gree than that determinative in the tort field.88 
Thus, under a statute providing that an individual 
is an employee of a given employer if he is subject 
to the authority of the employer to supervise and 
direct the manner of rendition of his service, the 
employer must have the right to supervise and direct 
the details of the work which the employee is 
called on to perform.®* 


relationship of master and servant 
—WashinsTton Recorder Pub. Co. v. 
Ernst. 91 P.2d 718, 199 Wash. 176, 
124 AX.R. 667. 

(5) **In so tax as the decision in 
the Washingrton Recorder case does 
80 limit the statutory definitions of 
employer and employee, the case 
should be overruled.’*—State ex rel. 
Mulhausen v. Superior Court for 
Thurston County, 167 P.2d 938, 940, 
22 Wash.2d 811, 160 A.L.R. 692. 

83. Or.—Singer Sewing Mach. Co. v. 
State Unemplosrment Compensa¬ 
tion Commission. 116 P.2d 744, 167 
Or. 142, 138 A.L.R. 1398. 

84b Pa-—Commonwealth v. Wysocki, 
Com.Pl., 55 Dauph.Co. 418. 

R.I.—^Trinity Bldg. Corp. of N. T. v. 
Rhode Island TJnemplo 3 nEnent Com¬ 
pensation Board, 71 A.2d 605, 76 R. 
L 408. 

86. Miss.—(Mississippi Employment 
Sec. Commission v. Heidelberg Ho¬ 
tel Co., 61 So.2d 47, 211 Miss. 104. 

88i Tenn.—Texas Co. v. Bryant 162 
S.W.2d 627, 178 Tenn. 1. 

87. Conn.—Electrolux Corp. ▼. Hanar 
her, 28 A.2d 186, 128 Conn. 842— 
Robert C. Buell & Co. v. Danaher, 
18 A.2d 697. 127 Conn. 606—STorth- 


westem Mut Life Zns. Co. v. Tone, 
4 A.2d 640, 126 Conn. 183, 121 A.L. 
R. 993. 

88. Ark.—Crossett Lumber Co. v. 
McCain, 170 S.W.2d 64, 206 Ark. 631. 

89. Ky.—Barnes v. Indian Refining 
Co., 184 S.W.2d 620, 280 Ky. 811. 

80. Minn.—Castner v. Chrlstgau, 24 
N.W.2d 228, 222 Minn. 61—Roches¬ 
ter Dairy Co. v. Chrlstgau, 14 N.W. 
2d 780, 217 Minn. 460. 

91. Utah.—Singer Sewing Mach. Co. 
V. Industrial Commission of Utah, 
Department of Placement and Un¬ 
employment Insurance, 134 P.2d 
479, 104 Utah 176, rehearing denied 
Singer Sewing Mach. Co. v. Indus¬ 
trial Commission, 141 P.2d 694, 104 
Utah 196. 

92. U.S.—In re Wilson. D.C.H.Y., 85 
r.Supp. 891. 

Miss.—^Texas Co. v. Wheeless, 187 So. 
880, 186 Miss. 799. 

N.T.—^In re Wilson Sullivan Co„ 44 
N.E.2d 887, 289 N.T. 110—In re 
Chautauqua County Patrons Fire 
ReUef Ass’n, 82 K.Y.S.2d 877, 263 
AppJXv. 282. 

**Contract of hire'* see supra S 101. 

Right of control over salesmen in 
general see infra S 186. 
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Sufllolent supervisioiL and control 
was shown where it appeared that 
provisions in letter contract under 
which claimant was engaged con¬ 
stituted merely attempt to have 
claimant waive provisions of social 
security act and security company 
paid claimant on commission basis 
but furnished office space, stationery, 
business card, and literature, and ex¬ 
ercised a measure of control over 
claimant.—^In re Dunn, 38 !Nr.Y.S.2d 
962, 265 App.Div. 1027. 

One of the essential tests in deter¬ 
mining whether one is an employer 
under the law Is whether he has al¬ 
leged employee under his control and 
supervision and alleged employee is 
bound to obey his instructions, not 
only as to the result to be accom¬ 
plished but also as to the means and 
methods that are to be utilized In 
performance of the work.—^Bay State 
Harness Horse Racing & Breeding 
Ass’n V. Director of Division of Em¬ 
ployment Sec., 98 27.E.2d 361, 827 
Mass. 296. 

93. U.S.—In re WUson, D.CJ7.Y., 86 

F.Supp. 891. 

94. U.S.—Pennsylvania R. Co. t. U. 

a. CtCL. 70 F.SUPP. 695. 
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Under provisions of the unemployment compen¬ 
sation acts that services performed by an individual 
for wages shall be deemed to be emplo 3 rment sub¬ 
ject to the act unless and until it is shown, among 
other things, that such individual has been and will 
continue to be free from control or direction over 
the performance of such services under his contract 
of service and in fact, the test of freedom is either 
under contract or fact^s in enacting the provision 
the legislature, in using the term “control or di¬ 
rection,” intended the common meaning given to 
these words.®® Freedom from control means free¬ 
dom from the right to control,®^ the test being wheth¬ 
er the alleged employer controls and directs the per¬ 
formance of services or will have the right to do 
so under the contract if he desires to do so;®® the 
possibility of control in the future is as important 
as no actual control in the present.®® While it has 
been said that the control or direction which may 
be exercised by an employer over the services to 
be rendered is more a matter of degree and char¬ 
acter of such control rather than of an entire ab¬ 
sence of it,i the view has been taken that the ques¬ 
tion of control and direction is not a matter of 
degree.2 The word “control” as used in such pro¬ 


visions relates to general control,® exercisable di¬ 
rectly or indirectly,^ and is not satisfied by some 
detail in which the individual may be free to exer¬ 
cise his own judgment® So the fact that the em¬ 
ployer does not exercise a close control of the 
employee’s actual labors is not of decisive im¬ 
portance;® the reservation of the power of control, 
whether or not actually exercised, constitutes con¬ 
trol.*^ The reservation of the right of control is 
presumed in those cases in which one individual 
performs services upon the premises of another.® 
The power to terminate a contract for personal 
service at any time without liability is an important 
factor in arriving at a conclusion as to whether the 
individual is free of control and direction,® but it 
has been held that there is a freedom from control 
if the responsibility is only for results, even though 
the other party has the right to cancel the contract 
for unsatisfactory work and give directions as to 
preparation of materials and method of pa 3 mient.i® 
In determining what concrete situations fall within 
the provision, the inclusion-exclusion method must 
be used as the cases are presented.li Work done 
for a manufacturer by housewives at home on a 
piecework basis may be sufficiently under the con- 


9& Colo.—Industrial Commission y. 
USTorthwestem Mut. Iiife Ins. Co., 
88 P.2d 660, 103 Colo. 660. 
freedom from control both under 
contract and in fact 
(1) The test of employer and em¬ 
ployee relationship is the freedom 
from control or direction over the 
performance of the service, both un¬ 
der the contract of service and in 
fact.—^Bert Baker, Inc., v. Ryce, 8 
N.W.2d 20, 801 Mich. 84. 

<2) The statute requires an affirm¬ 
ative showing: of freedom from con¬ 
trol both under the contract and in 
fact—^Kaus v. Unemployment Com¬ 
pensation Commission, 299 N.W. 416, 
230 Iowa 860. 

96. Ind.—News Pub. Co. v. Verweire, 
49 N.R2d 161, 113 Ind.App. 451. 

97. Ind.—^Park Imp. Co. v. Review 
Board of Unemployment Compensa¬ 
tion Division of Dept of Treasury, 
36 K.E.2d 985, 109 Ind.App. 638. 

98. Colo.—^Industrial Commission v. 
Northwestern Mut Life Ins. Co., 
88 P.2d 560, 103 Colo. 550. 

Va.—Sinclair Refining Co. v. Unem¬ 
ployment Compensation Commis¬ 
sion, 54 S.B.2d 72, 189 Va. 692. 

99. Colo.—^Industrial Commission v. 
Northwestern Mut. Life Ins. Co., 
88 P.2d 560, 103 Colo. 650. 

1. m.—Wallace v. Annunzlo, 103 N. 
B.2d 467, 411 Ul. 172—Schatz, Pol¬ 
lack Woolen Co. v. Murphy, 51 N.B. 
2d 147, 884 Ill. 218. 


2. Colo.—^Industrial Commission v. 
Northwestern Mut Life Ins. Co., 
88 P.2d 660, 103 Colo. 550. 

8 . Colo.—^Industrial Commission v. 
Northwestern Mut Life Ins. Co., 
supra. 

Hawaii.—Bailey’s Bakery v. Borth- 
wick, 38 Hawaii 16. 

Kan.—State ex rel. State Labor Com’r 
V. Garlinghouse, 138 P.2d 421, 157 
Kan. 91. 

4L Hawaii.—^Bailey’s Bakery v. 
Borthwick, 38 Hawaii 16. 

5. Colo.—Industrial Commission v. 
Northwestern Mut Life Ins. Co., 88 
P.2d 660, 103 Colo. 660. 

HAwalL—^Bailey’s Bakery v. Borth¬ 
wick, 38 Hawaii 16. 

6 i Ky.—^Litteral v. Commonwealth 
ex rel. Unemployment Compensa¬ 
tion Commission, 228 S.W.2d 87, 312 
Ky. 606. 

7. Or.—Journal Pub. Co. v. State 
Unemployment Compensation Com¬ 
mission, 155 P.2d 570, 175 Or. 627. 

8 . Wash.—State v. Goessman, 126 
P.2d 201, 13 Wash.2d 698. 

9. Colo.—^Industrial Commission v. 
Northwestern Mut Life Ins. Co., 
88 P.2d 660, 103 Colo. 660. 

Hawaii.—^Bailey’s Bakery v. Borth- 
widls, 38 Hawaii 16. 

Or.—Journal Pub. Co. v. State Un¬ 
employment Compensation Com¬ 
mission, 165 P.2d 670, 176 Or. 627. 

Pa.—Commonwealth v. Wertz, Com. 
PI., 53 Dauph.Co. 353. 
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10. Ill.—Aluminum Cooking Utensil 
Co. V. Gordon, 66 N.E.2d 431, 893 
HI. 542. 

11. Utah.—Globe Grain & Milling 
Co. V. Industrial Commission, 97 P. 
2d 582, 98 Utah 48. 

Freedom fjrom control held not shown 

Ill.—^Photognraphic Illustrations v. 
Murphy, 59 N.B.2d 681, 889 Ill. 334 
—A. George Miller, Inc. v. Murphy, 
42 N.E.2d 78, 379 Ill. 524. 

Ind.—In re Zeits, 31 N.E.2d 209, 108 
Ind.App. 617. 

Mich.—O’Brian v. Michigan Unem¬ 
ployment Compensation Commis¬ 
sion, 14 N.W.2d 660, 309 Mich. 18. 

Ohio.—Commercial Motor Freight v. 
Ebright 61 N.E.2d 293, reversed on 
other grounds 54 N.E.2d 297, 143 
Ohio St 127, 161 AJLr.R. 1321. 

Wash.—Continental Car-Na-Var Corp. 
V. Riley. 167 P.2d 724. 22 Wash.2d 
867. 

Wyo.—^Tharp v. Unemployment Com¬ 
pensation Commission, 121 P.2d 
172, 67 Wyo. 486. 

Xndlvidiials held not subject to con¬ 
trol 

Oa.—^Royal Cigar Co. v. Hulet 25 S. 
E.2d 810, 195 Ga. 852. 

HI.—^Wallace v. Annunzio, 103 N.E. 
2d 467, 411 HI. 172—Schatz. Pollack 
Woolen Co. v. Murphy, 61 N.E. 2d 
147, 384 HI. 218. 

Ky,—^Barnes v. Indian Refining Co., 
134 S.W.2d 620, 280« Ky. 811. 

Mich.—^Bert Baker, Jnc., v. Ryce, 3 
N.W.2d 20, 301 Mldh, 84. 
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trol of the employer although they are not under 
complete supervision.^-* 

§ 105. Remuneration or Wages 

Both the federal and state unemployment compen¬ 
sation contributions are based on wages paid or payable 
for employment, and the unemployment compensation 
acts apply to, and cover only, individuals who are In 
employment for remuneration or wages In some form. 

Both the federal and state unemployment com¬ 
pensation contributions are based on wages paid 
or payable for employment,! * and the unemployment 
compensation acts apply to, and cover only, in¬ 
dividuals wiio are in employment for remxmera- 
tion or wages in some form.!^ A regulation of the 
unemployment compensation commission which 
seeks or attempts to make an officer of a corpo¬ 
ration who receives no remuneration an employee 
to be counted in determining whether the corpora¬ 
tion is subject to the act is void and unenforceable.!® 

The legislative intent in defining wages must be 


§§ 104-105 

gathered from the obvious purpose of the legisla¬ 
tion as illustrated in related provisions.!® Under a 
statutory definition of “wages” as meaning every 
form of remuneration for personal services, the 
legislature recognized that one might be an em¬ 
ployee although his compensation was paid in the 
form of commissions,!*^ bonuses,!® or gratuities.!® 
Under the statutory definition “wages” may include 
only that which comes to the employee because of 
his personal efforts,*® and indivisible compensation 
for service under a contract which calls for both 
personal service and use of equipment furnished 
by the person rendering such service is no-t wages 
within the act*! The word “wages” has been held 
to mean all remuneration payable for services on 
the basis of which the employer is required to com¬ 
pute the per cent of his own contribution to the 
unemployment compensation fimd and to compute 
and account for the per cent of that of his em¬ 
ployee.** The legislature did not seek to protect 
those who perform services for another for which 
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12. Ill.—^Peasley v. Murphy. 44 N.B. 
2d 876. 381 HI. 187, 148 A.L.R. 414. 

13. Iowa.—^Meredith iE>ub. Co. v. 
Iowa Employment Security Com¬ 
mission. 6 N.W.2d 6. 232 Iowa €66. 

14. Ariz.—Sisk v. Arizona Ice & Cold 
Storas^e Co., 141 P.2d 895. 60 Arlz. 
496. 

Ill.—Wallace v. Annunzio, 103 N.E.Sd 
467, 411 Ill. 172—Grobe v. Board of 
Review of Dept of Labor, 101 N.B. 
2d 96, 409 Ill. 676-—Crouch v. Mur¬ 
phy. 60 N.E.2d 879, 390 Ill. 112. 
Mo.—A. J. Meyer & Co. v. Unemploy¬ 
ment Compensation Commission, 
152 S.W.2d 184, 348 Mo. 147. 

Tenn.—^Blgin v. Bryant 181 S.W.2d 
329, 181 Tenn. 817—Guaranty Mort- 
gSigQ Co. of Nashville v. Bryant 
168 S.W.2d 182, 179 Tenn. 679. 

Tex.—^Todd Shipyards Corp. v. Texas 
Employment Commission, Civ.App., 
246 S.W.2d 871. 

Utah.—Puller Brush Co. v. Industrial 
Commission of Utah, 104 P.2d 201, 
99 Utah 97, 129 A.L.R. 61L 
Wash.—State v. Gtoessman, 126 P.2d 
201, 13 Wash.2d 698. 

Beoeipt of henellts not test 

The mere fact that one has per¬ 
formed services which benefit an¬ 
other does not establish that the 
one performing such service Is In em¬ 
ployment under unemployment com¬ 
pensation act without additional 
showing that such services were per¬ 
sonal services for wages or remuner¬ 
ation or under a contract of hire.— 
Henry Broderick, Inc., v. Riley, 157 
P.2d 954, 22 Wash.2d 760. 
Nonoompensated corporate ofiloers 
held not employees under state 
statutes 

U.S.—Rlchlow Mfg. OOb T. Nicholas, 


D.C.C 0 I 0 ., 38 F.Supp. 864, reversed 
on other grounds, C.C.A., Nicholas 
V. Rlchlow Mfg. Co., 126 P.2d 16. 

Colo.—Brannaman v. Rlchlow Mfg. 
Co., 104 P.2d 897, 106 Colo. 317. 

Mass.—^Bay State Harness Horse 
Racing & Breeding Ass'n v. Direc¬ 
tor of Division of Employment 
Sec.. 98 N.E.2d 361, 827 Mass. 296. 

N.H.—Davie v. J. C. Mandelson Co., 
11 A.2d 830, 90 N.H. 545. 

N.J.—Miller Auto Gear & Parts Co. 
V. Unemployment Compensation 
Commission, 38 A.2d 292, 132 N.J. 
Law 84. 

N.D.—^Unemployment Compensation 
Division of Workmen's Compensa¬ 
tion Bureau v. People's Opinion 
Printing Co., 296 N.W. 666, 70 N. 
D. 442. 

Okl.—State ex rel. Murphy v. Welch 
& Brown, 103 P.2d 583, 187 Okl. 
470. 

Tenn.—^Elgin v. Bryant, 181 S.W.2d 
829, 181 Tenn. 817. 

Tex.—State v. Kenyon, Inc., Clv.App., 
153 S.W.2d 196, error refused. 

16. Tex.—State v. Kenyon, Inc., su¬ 
pra. 

Number of employees required to 
subject employer to provision of 
act generally sea infra S 109. 

16. Ky.—Shelley v. National Carbon 
Co., 148 S.W.2d 686, 285 Ky. 602. 

17. Ga.—Babb v. Huiet, 21 S.E.2d 
663, 67 GaApp. 861. 

HI.—Aluminum Cooking Utensil Co. 
V. Gordon, 66 N.E.2d 431, 393 HI. 
542. 

Iowa.—^Moorman Mfg. Co. v. Iowa 
Unemployment Compensation Com¬ 
mission, 296 S.W. 791, 230 Iowa 123. 

Okl.—^Realty Mortg. & Sales Co. v. 
Oklahoma Employment Sec. Com-^ 
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mission. 169 P.2d 761, 197 Okl. SOS 
—State ex rel. Murphy v. Welch & 
Brown, 103 P.2a 633, 187 Okl. 470. 
Weekly Bettlement 

The fact that there is a weekly set¬ 
tlement between employer and em¬ 
ployee and that the gross receipts 
of the business are divided on a com¬ 
mission basis is immaterial.—^Lltteral 
V. Commonwealth ex rel. Unemploy¬ 
ment Compensation Commission, 228 
S.W.2d 87, 812 Ky. 606. 

18. Okl.—^Recdty Mortg. & Sales Co. 
V. Oklahoma Employment Sec. 
Commission, 169 P.2d 761, 197 Okl. 
308—State ex rel. Murphy v. Welch 
& Brown, 103 P.2d 633, 187 OkL 470. 

Share of profits held bonus 
Ind.—In re Zelts, 31 N.E.2d 209, 108 
IniLApp. 617. 

19. Okl.—^Realty Mortg. & Sales Co. 
V. Oklahoma Employment Sec. Com¬ 
mission, 169 P.2d 761. 197 Okl. 308. 

SM). HL—Donaldson v. Gordon, 74 N. 

E.2d 816, 397 lU. 488. 

Net wages 

Where contract coal miners were 
paid on a tonnage basis, and contract 
miners were required to purchase 
supplies used by them from mine 
owner and to pay charges for sharp¬ 
ening tools, which amount was de¬ 
ducted from miners* pay, only the net 
amount paid to miners after deduc¬ 
tions had been made constituted wa- 
es, within unemployment compensa¬ 
tion act.—Panther Creek Mines v. 
Murphy, 60 N.E.2d 217, 390 HI. 23. 

21. Ohio.—Commerclal Motor 
Freight v. Ebright. 54 N.E.2d 297, 
143 Ohio St. 127, 151 AL.R. 1321. 

22. Ky.—Shelley v. National Carbon 
Co.. 148 S.W.2d 686, 285 Ky. 502. 
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he is under no obligation to pay,^^ and one who 
incidentally assists as an occasional accommodation 
and wholly without remuneration in any form is not 
to be considered an employee.^^ No hard-and-fast 
rule can be laid down so that it can be said that cer¬ 
tain groups come under the provisions of the law,^® 
but each case is dependent on the fa>cts presented.^® 

The scope and limitation of the phrase "service 
for remimeration” as used in an unemplo 3 mient com¬ 
pensation act must be determined by the traditional 
method of judicial inclusion and exclusion.27 The 
word "remuneration” means wages,^® but "remu¬ 
neration” is not a word of narrow significance,^® 
and it includes commissions.®® Wages or remunera¬ 
tion does not necessarily connote a direct obliga¬ 
tion from employer to employee,and it is not 
required that the remuneration be paid by the em¬ 
ployer,®® nor does compensation for services cease 
to be remuneration because the individual perform¬ 
ing the services agrees to assume a measure of risk 
of loss resulting from the delinquencies of his em¬ 
ployer’s customers.®® Wages or remuneration may 
consist of the difference between the price which an 
employee pays his employer for goods and the price 


at which he sells them,®^ but one whose income is- 
determined by the profit or loss which he derives 
from his individual business cannot be said to be 
rendering services for wages even though he is- 
contributing his personal services to the enter¬ 
prise.®® 

Medium of payment. The compensation need not 
be paid in cash.®® 

Back pay. Moneys paid pursuant to an order of 
the National Labor Relations Board directing rein¬ 
statement of an employee with back pay constitute 
remuneration and wages within the meaning of the 
unemployment insurance law.®*^ 

§ 106. — Amount and Time of Payment 

In order to be eligible to receive compensation for 
unemployment, the worker must have earned or receiv¬ 
ed wages In the amount required by statute during the^ 
base period for the year In which he claims benefits; 
and there Is no right to such compensation unless re¬ 
muneration to the amount stated has been earned. Em¬ 
ployers may be liable for contributions, however, even 
though the employees might not be eligible for benefits' 
because of insufficient earnings or insufficient service. 

In order to be eligible to receive unemployment 
compensation, the worker must have earned or re- 


as. Okl.—Sears-McCulloug:]i Mort^. 
Co. y. Oklahoma Employment Sec. 
CJommisslon, 172 P.2d 613, 197 Okl. 
458— JteaXty Mortg-, & Sales Co. v. 
Oklahoma Employment Sec. Com¬ 
mission. 169 P.2d 761, 197 Okl. 808. 

2A. Ill.—Crouch y. Murphy, 60 N.B. 
2d 879, 390 UL 112. 

25. Iowa.—^Moorman Mfsr. Co. y. 
Iowa Unemployment Compensation 
Commission, 296 N.W. 791, 280 Iowa 
128. 

26. Iowa.—Moorman Mfg. Co. y. 
Iowa Unemployment Compensation 
Commission, supra. 

27. Or.—Journal Pub. Co. ▼. State 
Unemployment Compensation Com¬ 
mission, 155 P.2d 570, 175 Or. 627. 
AUeared Junior partner’s partloipa- 

tloa eertiflcate, proylding that one 
hour of service contributed by holder 
should constitute basic unit and be 
reckoned at value of specified sum, 
which he might withdraw from part¬ 
nership funds ten days after such 
contribution, contemplated perform¬ 
ance of service for remuneration, 
thereby creating service relationship 
between senior partners as employ¬ 
ing unit and Junior partners, who 
were entitled to benefits of unem¬ 
ployment compensation act.—^In re 
Zeits, 81 N.E.2d 209, 108 Ind.App. 617. 

28. Pa.—Sun Shipbuilding it Dry 
Dock Co. V. Unemployment Com¬ 
pensation Board of Hevlew, 56 A.2d 
264, 858 iPa. 224. 


29. Or.—JouTxial Pub. Co. v. State 
Unemployment Compensation Com¬ 
mission, 156 P.2d 670, 175 Or. 627. 

30. Iowa.—Kaus v. Unemployment 
Compensation Commission, 299 N. 
W. 415, 230 Iowa 860. 

Or.—Journal Pub. Co. y. State Un¬ 
employment Compensation Com¬ 
mission, 156 P.2d 670, 176 Or. 627— 
Hahoutls v. Unemplosrment Com¬ 
pensation Commission, 136 P.2d 
426, 171 Or. 98. 

31. Or.—Journal Pub. Co. y. State 
Unemployment Compensation Com¬ 
mission, 165 P.2d 570, 176 Or. 627. 

Commission and wages of salesmen 
see infra S 185. 

32. m.—Smith y. Murphy, 60 N.B.2d 
844, 884 m. 84. 

Iowa.—^EAus y. Unemployment Com¬ 
pensation Commission, 299 N.W. 
415, 230 Iowa 860. 

N.Y .—^In re Miller, 22 !N’.Y.S.2d 661, 
260 App.Dly. 888. 

Oompensatlon recelyea by newspa¬ 
per carrier from customers for pa¬ 
pers sold constituted remuneration or 
wages.—Journal Pub. Co. v. State 
Unemployment Compensation Com¬ 
mission, 155 P.2d 570, 175 Or. 627. 

33. Or.—Journal Pub. Co. y. State 
Unemployment Compensation Com¬ 
mission, supra. 

34. Ariz.—Sisk y. Arizona Ice & Cold 
Storage Co., 141 P.2d 895, 60 Ariz. 
496. 

Iowa.—Kaus y. Unemployment Com- 
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pensatlon Commission, 299 N.W. 
415, 230 Iowa 860. 

36. Ark.—^McCain v. Crossett Lum¬ 
ber Co.. 174 S.W.2d 114, 206 Ark. 
61. 

36. Ill.—Smith y. Murphy, 60 N.B.2d 
844, 884 IlL 84. 

Okl.—State ex rel. Murphy v. Welch 
& Brown, 108 P.2d 633, 187 Okl. 
470. 

Pa.—Commonwealth v. Kauflnan, 66< 
Dauph. 116. 

Wash.—^In re Hillman Inv. Co., 131 
P.2d 160, 16 Wash.2d 462. 

Credit against school Oharges 

(1) Where students, in exchange 
for services performed for school, re¬ 
ceived credit against school charges, 
such students were employees with¬ 
in act—Wiley v. Harris, 237 S.W.2d* 
655, 192 Tenn. 65. 

(2) Credit against tuition for- 
schooling received by individual 
working, prior to enrollment as stu¬ 
dent in dispensary and office of cor¬ 
poration operating school constituted' 
remuneration.—Royal Academy of 
Beauty Culture v. Review Board of 
Unemployment Compensation Divi¬ 
sion of Department of Treasury, 88 
N.B.2d 872, 110 IndAipp. 246. 

37. N.T.—^McCoy v. Remlngtoni 
Rand, 27 N.T.S.2d 298, 262 App.Div. 
790, reargument denied 30 N.T.S.2<» 
111, 262 App.Div. 976, appeal de¬ 
nied—In re Tonra, 16 N.T.'S.2d 766, 
258 App.Div. 835, affirmed Tonra v. 
Robins Dry Dock & Repair Co., 2ft 
N.R2d 402, 283 N.T. 676. 
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ceived wages in the amount required by statute 
during the base period for the year in which he 
claims benefits.38 Thus there is no right to com¬ 
pensation for unemployment unless, within the stat¬ 
utory base period, remuneration to the amount 
stated has been earned,39 including only wages with 
respect to which contributions have been paid or are 
payable.^® If an employer pays his employee more 
than he otherwise would because of expense that the 
employee incurs in rendering services, the amount 
so paid is part of the employee’s remuneration for 
his services.^^ A statute barring from unemploy¬ 
ment compensation benefits employees regularly em¬ 
ployed and paid on a fixed monthly salary basis a 
stated amount or more per month does not apply 
to employees on a weekly salary basis, and in the 
absence of some other statutory provision such em¬ 
ployees are eligible for compensation benefits re¬ 
gardless of the amount of weekly salary received 
or the period for which it was received.^3 

As affecting liability for tax. Employers have 
been held liable for contributions under the unem¬ 


ployment compensation acts even though the em¬ 
ployees might not be eligible for benefits because of 
insufiicient earnings^^ or insuflScient service but, 
under a statute making seasonal employees ineligible 
unless they have earned wages during the base pe¬ 
riod in other covered employment equal to a speci¬ 
fied amount, it has been held that seasonal employers 
of such ineligible employees are not within the op¬ 
eration of the statute and are relieved from payment 
of contributions on account of such ineligible em¬ 
ployees.^ ^ 

§ 107. Usual Course of Business; Place of 
Employment 

Under statutory provisions that services performed by 
an Individual for wages shall be deemed to be employ¬ 
ment subject to the act unless It is shown, among other 
things, that the service is either outside the usual course 
of the business or performed outside all of the places 
of business of the enterprise for which performed, the 
employer, in order to be exempt from the operation of 
the act must bring himself within one of the alternative 
exceptions. The words <*piaces of business” do not 
mean the headquarters or the office premises of the em¬ 
ployer, but mean all of the places of business. One 


88 . Conn.—Wyka v. Colt’s Patent 
Fire Arms Mfg. Co., 26 A.2d 466. 
129 Conn. 71. 

Ky.—Shelley v. National Carbon Co., 
148 S.W.2d 686, 285 Ky, 502. 

Pa.—^Berdan v. Unemployment Com¬ 
pensation Board of Kevlew, SS A-2d 
264, 163 Pa.Super. 49. 

Tex,—State v. Kenyon, Inc., Clv.App., 
168 S.'W'.2d 196, error refused. 

Application of statutory formula 
Statutory formula for determlnap- 
tlon of unemployment Insurance ben¬ 
efits must be applied In order stated 
In the statute, and a claimant cannot 
apply the formula by first proceeding 
to line on which Qualifying wage In 
base year equals claimant’s total 
wage, and then reading across table 
to benefit rate and schedule of wages 
paid In highest quarter of base year. 
—Redlich v. Corsl, 88 N.Y.S.2d 868, 
275 App.Dlv. 177, appeal denied 91 
N.Y.S.2d 672, 275 App.Div. 1004. 

Claimant held eligible regardless 
of net earnings where gross earnings 
exceeded statutory requirement.— 
Rozran v. Durkin, 45 N.E.2d 180, 381 
Ill. 97, 144 A.L..R. 735. 

‘^ages paid;” “wages payable” 

(1) Term “wages paid” In unem¬ 
ployment compensation law provid¬ 
ing that unemployed Individual shall 
be eligible to benefits If wages paid 
to him in at least two different cal¬ 
endar quarters are of certain amount 
does not mean “wages payable” but 
means wages that have actually been 
paid.—Giammattel v. Egan, 68 A«2d 
129, 186 Conn. 666. 

(2) Where amount paid In wages 
for first quarter Included amount for 


a vacation period in the second quar¬ 
ter, the vacation pay would be 
deemed paid In the first quarter with¬ 
in unemployment Insurance law.— 
Chappie V. Corsl, 92 N.T.S.2d 741, 276 
App.Div. 791. 

(3) An employee working for sin¬ 
gle employer from March 22, 1948 to 
June 15, 1948, and receiving on April 
2 the amount earned for week ending 
March 27 was paid all his wages in 
one calendar quarter only so as to be 
ineligible for unemployment benefits 
under statute relating to benefits 
payable to unemployed individual 
whose wages have been paid to him 
in at least two different calendar 
quarters.—Glammattei v. Egan, 68 A. 
2d 129, 135 Conn. 666. 

39. Conn.—^Wyka v. Colt’s Patent 
JB^re Arms Mfg. Co., 26 A.2d 465, 
129 Conn. 71. 

N.T,—Redlich v. Corsl, 88 N.T.S.2d 
868 , 276 APP.D1V. 177, appeal de¬ 
nied 91 N.T.e.2d 672, 275 App.Div. 
1004. 

Pa—^Parmley v. Unemployment Com¬ 
pensation Board of Review, 57 A.2d 
912, 162 PaSuper. 466. 

Secret profits on padded expense ao- 
oonnt 

Traveling salesman’s secret profits 
on padded expense account could not 
be added to his accredited salary to 
raise his wages to statutory standard 
of eligibility for benefits.—Shelley v. 
National Carbon Co., 148 S.W.2d 686, 
285 Ky. 602. 

40. Conn.—Wyka v. Colt’s Patent 
Fire Arms Mfg. Co., 26 A.2d 466, 
129 Conn. 71. 

41. Or.—Journal Pub, Co. v. State 
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Unemployment Compensation Com¬ 
mission, 165 P.2d 570, 176 Or. 627. 
Automobile allowance 

(1) Where carrier of rural news¬ 
paper route, in addition to profits on 
resale of newspapers, was given a 
monthly automobile allowance, 
amount of which depended on size or 
territory he was required to cover, 
such allowance constituted part or 
his remuneration.—Journal Pub. Co. 
V. State Unemployment Compensation. 
Commission, supra. 

(2) In determining whether his 
earnings for base year In such case- 
amounted to at least two hundred' 
dollars as required by statute to en¬ 
title him to unemployment benefits, 
only his gross earnings, including the 
automobile allowance, without any 
deduction for automobile expense- 
may be considered.—Journal Pub. Co. 
V. State Unemployment Compensa¬ 
tion Commission, supra. 

48r Wis.—^Dumore Co. v. Smader, 13 
N.W.2d 916, 246 Wis. 800. 

43. Cal.—California Employment 
Commission v. Los Angeles Down 
Town Shopping News Corp., 160 P. 
2d 186, 24 Cal.2d 421—•Vollman v. 
California Employment Stabllizar 
tion Commission, 231 P.2d 137, 104 
CalJLpp.2d 94. 

44. Wis.—^International Union, Unit¬ 

ed Auto., Aircraft & Agr. Imple¬ 
ment Workers of America., Locsd' 
iso, C. I. O., V. Industrial Commis¬ 
sion. 21 N.W.2d 711, 248 Wis. 364- 

Maloney v. Industrial Commission,. 
9 N.W.2d 623. 242 Wia 165. 

46. W.Va.—State v. C. H. Mussel— 
man Co., 69 S.E.2d 472. 
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Claiming benefits under the statute must prove that he 
performed services within the state. 

Under provisions of the unemployment compensa¬ 
tion act that services performed by an individual 
for wages shall be deemed to ibe employment subject 
to the act unless and until it is shown, among other 
things, that the service is either outside the usual 
course of the business or performed outside all of 
the places of business of the enterprise for which 
performed, the employer, in order to be exempt from 
the operation of the act, must bring himself within 
one of the alternative exceptions,^® but either of 
the two alternatives is sufficient to satisfy the re- 
quirement.47 The words “places of business” do 
not mean the headquarters or the office premises 
of the employer, but mean all of the places of busi¬ 
ness,^® including the places where agents make 
collections for the company.^® Workers for a 
company are not exempt from the application of 
the act where they rendered services, in pursuance 


of the company’s business, either in the company’s 
building or on the company’s premisesand work 
done for a manufacturer by housewives at home on 
a piecework basis may be performed within the 
usual course of the business.®^ A man’s place of 
business is the place where he transacts his busi¬ 
ness, whether or not he owns it,®® and the mere fact 
that the place where one transacts his business is 
owned by his alleged employer does not necessarily 
indicate that the service is not outside the place of 
business of the latter.®® 

Services performed outside state. One claiming 
benefits under the statute must prove that he per¬ 
formed services within the state.®^ Under stat¬ 
utes providing that the term “employment” shall 
include an individual’s entire service performed 
within, or both within and without, the state if the 
service is localized in the state, or, under certain 
circumstances, if the service is not localized in any 
state but some of the service is performed in the 


46. Utah.—^Utah Hotel Co. v. Indus¬ 
trial Commission, 151 P.2d 467, 107 
Utah 24. 168 A.L..R. 1176. 

Va.—^Unemployment Compensation 

Commission of Yirgrlnia v. Collins, 
29 S.R2d 388, 182 Ya. 426. 
tTsual oonrse of ImsinssB 

(1) WashinsT of windows was not 
within usual course of employer’s 
business in selliniT woolens to tailor^ 
ing trade, hence window washer en¬ 
gaged by employer part of one day 
each week was within provision ex¬ 
empting* from unemployment compen¬ 
sation act services which were not 
performed within usual course of em¬ 
ployer’s business,—Schatz, Pollack 
Woolen Co. v. Murphy, 61 N.R2d 147, 
384 IlL 218. 

(2) “Services performed by owner- 
operators of tractors, in transporting 
under contract trailers of trucking 
company, were not performed outside 
usual course of business of trucking 
company, within act.—Commercial 
Motor Freight v. Ebright, App., 61 N. 
B.2d 293, reversed on other grounds 
54 N.E.2d 297, 148 Ohio St. 127, 161 
A,L..R. 1821. 

lieased premises 

Where patent law firm associates j 
performed services for firm and 
themselves within their own offices 
and with facilities paid for them out 
of per cent of fees credited to them, 
place of performance could be re¬ 
garded as though landlord and tenant 
relationship existed and hence serv¬ 
ices, even if performed while work¬ 
ing for employing unit, were pei> 
formed outside of all places of busi¬ 
ness of firm within subsection of act 
providing that such services shall 
not be deemed within the employ¬ 
ment—Wallace v. Annunzio, 103 N. 
E.2d 467, 411 HL 172. 


47. IlL—Aluminum Cooking Utensil 
Co. V. Gordon, 66 N.E.2d 481, 898 
UL 642. 

48. Ya.—^Life & Casualty Ina Co. of 
Tennessee v. Unemployment Com¬ 
pensation Commission of Yirginla, 
16 S.E.2d 367, 178 Ya. 46. 

Bnrlesgue theater 
The service of specialty act per¬ 
formers engaged in a burlesgue thea^ 
ter usually for a week, sometimes for 
two week^ in a year, receiving their 
pay from the theater, is not to be per^ 
formed outside of all the places of 
business of the enterprise for which 
such service is performed.—^Empire 
Theatre v. Unemployment Compen¬ 
sation Commission, 66 A.2d 288, 136 
N.J.Iiaw 264, affirmed 59 A.2d 623, 137 
H-J-Law SOL 
In WaiOiliigton 

(1) It has been held that independ¬ 
ent contractor does not become em¬ 
ployee under unemployment compen¬ 
sation act by transacting any busi¬ 
ness relating to work at employer’s 
office.—^Washington Recorder Pub. 
Co. V. Ernst, 91 P.2d 718, 199 Wash. 
176, 124 A.L 1 .R. 667. 

(2) Thus newspapelr carriers' 
transactions, merely incidental to 
main purpose of distributing papers, 
at publishing company’s office, as in 
procuring papers, turning in route 
lists and subscriptions, etc., pursu¬ 
ant to service contract, were held 
not to bring them within provision 
of statute.—Washington Recorder 
Pub. Co. V. Ernst, supra. 

(3) Places at which newspapers 
are delivered to subscribers by car¬ 
riers were said not to constitute pub¬ 
lisher’s places of business within act. 
—^Washington Recorder Pub. Co. v. 
Ernst, supra. 


(4) However, the Washington Re¬ 
corder case, supra, has been express¬ 
ly overruled in so far as it limits the 
statutory definitions of employer and 
employee.—State ex rel. Mulhausen 
V. Superior Court for Thurston Coun¬ 
ty, 167 P.2d 938, 22 Wash.2d 811, 160 
A.Ii.R. 692. 

49. Ya.—^Life & Casualty Ins. Co. 
of Tennessee v. Unemployment 
Compensation Commission of Yir- 
ginia, 16 S.E.2d 357, 178 Ya. 46. 

60. Wash.—^In re Hillman Inv. Co., 
181 P.2d 160, 16 Wash.2d 462. 

51. m.—^Petisley v. Murphy, 44 N.H 
2d 876, 881 UL 187, 143 A.L.R. 414. 

52. Fla.—Florida Indus. Commission 
V. State ex rel. Orange State Oil 
Co., 21 So.2d 699, 166 Fla. 772. 

63. Fla.—^Florida Indus. Commission 
V. State ex reL Orange State Oil 
Co., supra. 

Bulk oil station operators were 
excluded from the act notwithstand¬ 
ing the oil company owned all the 
bulk stations, where each bulk sta¬ 
tion was the place of business of the 
operator whose service was the sale 
and delivery of petroleum products to 
retailers and most of the acts enters 
ing into the service were performed 
not only outside the places of busi¬ 
ness of the oil company but also out¬ 
side the operators’ place of business. 
—^Florida Indus. Commission v. State 
ex rel. Orange State Oil Co., supra, 

54h Utah.—Logan-Cache Knitting 

Mills V. Industrial Commission, 102 
P.2d 496, 99 Utah 1. 

Out-of-B-tate salesman held not ent- 
ployee within statute 
Conn.—Collins v. Administrator, Un¬ 
employment Compensation Act, 71 
A,2d 604, 186 Conn. 887. 
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state, and providing further when services shall be 
deemed localized within the state, the various fac¬ 
tors, in order of preference, for determining em¬ 
ployment coverage are: (1) Race where work is 
localized. (2) Situs of base of operations. (3) 
Situs of place from which such service is directed 
or controlled. (4) Situs of the employee’s resi- 
dence.55 xhe statutory tests are to be applied in 
succession to the entire service both within and 
without the state,56 and only if the entire service so 


considered is not employment in the state may a 
portion of it be considered separately as employ¬ 
ment in one or more other states.^^ Thus it is not 
the contract of employment that determines which 
state is to collect the per cent from the employer, 
but the place where the employee’s services are per¬ 
formed, directed, and controlled,^8 and employment 
localized in another state cannot be considered in 
awarding a claimant unemployment compensation.^® 


2 . Employers within Statutes 


§ 108. In General 

Under the unemployment compensation acts, where 
a person renders services for which wages are paid by 
another, liability exists for contribution on the part of 
the one paying the compensation, provided the latter 
otherwise comes within the act. An employer, as the 
term Is used In the act, is one who employs, especially 
for wages or salary, individuals engaged In an occupa¬ 
tion not excepted from the operation of the law. 


Under the provisions of the unemployment com¬ 
pensation acts where a person renders services for 
which wages are paid by a person, partnership, as¬ 
sociation, or corporation, liability exists for con¬ 
tribution on the part of the one paying the compen¬ 
sation, provided the latter otherwise comes within 
the act;®® and the employer may be indebted for 


55. Or.—Pugret Sound Brldgre & 
Dredgrlngr Co. v. State Unemploy¬ 
ment Compensation Commission, 
126 P.2d 87, 168 Or. 614. 

56. K.T.—Claim of Mallla, 86 N.E].2d 
677, 299 N.Y. 232, 9 A.L.B.2d 686. 

Tests applied to partlonlaar facts 

(1) Where domestic corporation 
with principal office in Brooklyn and 
licensed to do business in NTew Jer¬ 
sey employed claimant in Brooklyn 
and duringr the first quarter of the 
base year claimant worked both in 
New York and in New Jersey, claim¬ 
ant's service was not localized in 
New York, since subdivision 2 of the 
statute respecting- localization is de¬ 
terminative only if the employee's 
entire service is localized in one 
state.—Claim of Mallla, supra. 

(2) Where claimant worked in New 
York for employer for a number of 
years, and then she was offered a 
promotion as assistant manager of 
employer's store in New Jersey, and 
she accepted' the promotion and her 
salary was raised, but after eight 
weeks she quit position and took oth¬ 
er employment with her employer in 
New York, her work in New Jersey 
was not localized in New York but in 
New Jersey.—Claim of Krant, 113 N. 
Y.S.2d 427, 280 AppJ)iv. 846. 

(8) Word "incidental," in provi¬ 
sion that service performed both 
within and without state is deemed 
localized within state if service per¬ 
formed without state is incidental 
to person's service within state, re¬ 
fers to service which is temporary 
or transitory In nature or to Isolated 
transactions. 

N.Y.—In re Mallla, 77 N.Y.S.2d 789, 
278 App.Div. 891, affirmed 86 N.B. 
2d 677, 299 N.Y. 282, 9 A.Lt.R.2d 
686 . 


Or.—Puget Sound Bridge & Dredging 
Co. V. State Unemployment Com¬ 
pensation Commission, 126 P.2d 37, 
168 Or. 614. 

(4) Unemployment Insurance Ap¬ 
peal Board erred in holding that 
claimant's New Jersey service was 
not employment in New York because 
his base of operations for that serv¬ 
ice was in New Jersey, since statute 
contemplates consideration of a pe]> 
son's entire service both within and 
without New York, and test is op¬ 
erative only if a single base of opera¬ 
tions for entire service is within a 
state where some of the service is 
performed.—Claim of Mallla, 86 N.B. 
2d 677, 299 N.Y. 232, 9 A.LkR.2d 636. 

(6) Where the entire service was 
not localized in either state, and there 
was not a single base of operations in 
either state and the New Jersey su¬ 
perintendents were supervised from 
the Brooklyn office and the basic au¬ 
thority emanated from that point, the 
employment was in New York since 
service was directed or controlled in 
such state and claimant was entitled 
to be credited with wages received 
during base year for services ren¬ 
dered in New Jersey as well as in 
New York in determining amount of 
weekly benefit rate under New York 
unemployment insurance law.—Claim 
of Mallla, supra. 

(6) Employment of electrician, 
who was employed in New York by 
opera company which had its own 
home office in New York as stage 
electrician, to go on tour of United 
States which started and finished in 
New York, was within section defin¬ 
ing employment to include an Individ¬ 
ual’s entire service, performed with¬ 
in or both within and without the 
state, if some of the service is per¬ 
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formed in state and base of operation 
or place from which such service is 
controlled is in state.—^In re Burke, 
45 N.Y.S.2d 461, 267 App.Div. 127. 

57. N.Y.—Claim of Mallla, 86 N.E.2d 
677, 299 N.Y. 232, 9 A.L.R.2d 636. 

58. Minn.—Stevens v. Minnesota 

Division of Employment and Secu¬ 
rity, 291 N.W. 890, 207 Minn. 429. 

59. Minn.—Stevens t. Minnesota 
Division of Employment and Secu¬ 
rity, supra. 

N.Y.—Claim of Whitehead, 16 N.Y.S. 
2d 686, 268 App.Div. 834. 

60. Wis.—^International Union, Unit¬ 
ed Auto., Aircraft & Agr. Imple¬ 
ment Workers of America, Local 
180, C. L O., V. Industrial Commis¬ 
sion, 21 N.W.2d 711, 248 Wis. 364. 

Employers within federal Social Se¬ 
curity Act and related taxing stat¬ 
utes see supra § 6. 

Farmer oo-operative associations 
should not be treated in a different 
manner from any other business con¬ 
cern as bearing their share of social 
responsibilities flowing from the 
state unemployment insurance law.— 
California Employment Commission 
V. Butte County Rice Growers Ass'n, 
164 F.2d 892, 25 Cal.2d 624. 

Time of engaging in business 

(1) Where original unemployment 
insurance act wcls based on theory 
that employer must be engaged in 
business for at least thirteen weeks 
before he is subject to the tax and 
the amendment fixed period at twen¬ 
ty weeks, it must be assumed that 
legislature did not Intend to impose 
a tax' on the pay roll where the em¬ 
ployer had not been engaged in busi¬ 
ness less than thirteen weeks in the 
one case and twenty weeks- in the 
other.—California Employment Com- 
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such contributions even though the amount there¬ 
of has not been computed.®^ The mere inability of 
the employer to pay salaries will not render the 
•salaries exempt from unemployment insurance under 
the state law if the liability for them has become 
■fixed.®® Where the statute provides that the em¬ 
ployer shall collect and transmit with his own con¬ 
tributions, contributions to be withheld from his em- 
■ployees’ vrages, the employer, in the absence of 
further provision to that effect, is not primarily lia¬ 
ble for pa 3 nnent of the amounts due by his em- 
■ployees.®® Under a provision rendering the state 
law inoperative if for any reason the federal tax 
Ijecomes inoperative, a trust company in receiver¬ 
ship is not liable for contributions under the state 
•law where the federal statute provides that no 


tax shall be assessed against such employer.®^ An 
employer has been held not to be entitled to relief 
from unemployment compensation benefit charges 
if he has anything to do with causing the tmemploy- 
ment®® 

Who is *^efnployei^\ An ‘'employer** in the plain 
or ordinary and usual meaning of the term as it is 
used in the unemployment compensation acts, is one 
who employs, especially for wages or salary.®® In 
order to constitute one an employer 'within the 
meaning of the statutes, some privity of contract or 
employment relationship must exist ;®^ he must have 
individuals in “employment” as defined by the act,®® 
and for the period of time specified in the act,®® 
he must employ indi'viduals engaged in an occupa¬ 
tion not excepted from the operation of the law,^® 


jnlssion v. Arrow Mill Go., 114 P.2d 
727. 45 CaI.App.2d 668. 

(2) Where ori£:lnal unemplosrment 
■insurance act 'was based on theory 
that employer must be engaged In 
business for at least thirteen weeks 
before he is subject to the tax and 
•employer began business on Aug. 16. 
-or some eleven days prior to time 
when amended unemployment act be¬ 
came effective which req.uired that 
•employer be engaged In business for 
twenty weeks before being subject to 
tax. employer 'was subject to no tax 
for year.—California Ihnployment 
•Commission v. Arrow Mill Co., supra. 
JBuBlness opera-ted by administratrix 
under authority of court 

(1) Where decedent’s 'widow and 
■sole heir continued to operate dece- 
•dent’s business as administratrix un- 
•der authority of court until dis¬ 
charged, the estate, and not the 'wid¬ 
ow individually, was the employer 
liable for unemplosnnent contribu¬ 
tions during such period.—California 
Employment Stabilization Commis¬ 
sion V. Hansen. 160 P.2d 173. 69 CaL 
App.2d 767. 

(2) Where employment stabiliza¬ 
tion commission had knowledge that 
-deceased’s -widow and sole heir con¬ 
tinued to operate deceased’s business 
as administratrix under authority of 
court until her discharge, but filed 
no claim against the estate for unem¬ 
ployment contributions and did not 
pursue remedy as a creditor of the 
estate, fact that administratrix was 
•discharged without an accounting did 
not make her personally liable for 
such contributions.—California Em¬ 
ployment Stabilization Commission v. 
Hansen, supra. 

*«l- N.T.--Multer v. State, 34 H.T.S. 

2d 276, 178 Mlsc. 860. 

»«8. TJ.S.—^Reich v. Industrial Com’r 

of N. T., aCJLN.T., 146 P.2d 769. 

^ U.S—In re Kit Eat Club, D.C 

CaL, 66 F.Supp. 646. 


64. Ind.—State ex rel. Department i 
of Treasury v. Scheumann. 31 N.E. 
2d 632, 218 Ind. 240. 

65. Or.—-W. A Woodard Lumber Co. 
V. Unemplosrment Compensation 
Commission, 145 P.2d 477, 173 Or. 
333. 

66 . Mo.—^A. J. Meyer & Co. v. Un¬ 
employment Compensation Com¬ 
mission, 152 S.W.2d 184. 189, 848 
MO. 147. 

Pa.—Commonwealth ▼. Hurowltz. 55 
Dauph.Co. 408. 

Hoonomio or busliiesB sense of word 
The term “employer,” in the stat¬ 
ute, Is so defined as to demonstrate 
that it is used in an economic or busi¬ 
ness sensa—Karlson v. Murphy, 66 
N.E.2d 839, 887 111, 486. 

Held not employer -within statute 
Ill.—Chicago Grain Trimmers Ass’n 
V. Murphy, 58 N.E.2d 906, 889 Ill. 
102 . 

Miss.—^Texas Co. v. Wheeless, 187 So. 
880, 185 Miss. 799—American Oil 
Co. V. Wheeless, 187 So. 889, 185 
Miss. 521. 

N.J.—Texas Co. v. New Jersey Unem¬ 
ployment Compensation Commis¬ 
sion, 40 A2d 574, 132 N.J.Law 362, 
affirmed 48 A2d 918, 184 N.J.Law 
614. 

N.Y,—In re Perry, 41 N.B.2d 88, 287 
N.T. 639, certiorari denied Miller 
V, Western Perishable Carload Re¬ 
ceivers Ass’n of New Tork, 63 S. 
Ct, 41, 317 U.S. 647, 87 L,Ed. 62L 

67. Arlz.—fSisk v, Arizona Ice & Cold 
Storage Co., 141 P.2d 896, 60 Arlz. 
496. 

68 . Minn.—^Rochester Dairy Co. v. 
Christgau, 14 N.W.2d 780, 217 Minn. 
460. 

Pa—^Bayuk Cigars v. Chesnut, 64 Pa 
Dlst. & Co. 109, 67 Dauph.Co. 9— 
Commonwealth v. McNelly, 66 
Dauph.Co. 95. 

Held employer within statute 

(1) Corporation which engaged 
motion picture artists under con¬ 
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tracts and then sold their services to 
producing motion picture studios and 
which paid artists stipulated weekly 
amounts whether or not they were 
working at studios, which amount 
was only compensation artists re¬ 
ceived.—^B. P. Schulberg Productions 
V. California Employment Commis¬ 
sion, 168 P.2d 404, 66 CaLApp.2d 881. 

(2) Organizer of association en¬ 
gaged in construction work, under 
plan whereby organizer received 
compensation for his equipment, and 
all workers shared in profits accord¬ 
ing to experience and ability, but or¬ 
ganizer had sole authority to con¬ 
tract and handled all finances.—Jo- 
hanson 33ros. Builders v. Board of 
Review, Indus. Commission, Utah, 
222 P.2d 563. 

(3) Trustees of a local council of a 
fraternal order, who had some cor¬ 
porate powers but had no separate 
entity and employed more than ten 
persons, in a restaurant operated by 
the trustees.—^In re Pereira, 65 N.T. 
S.2d 628, 269 App.Div. 218. 

69. Pa.—Soble v. Hines, 82 A2d 742, 
347 Pa. 536—^Bayuk Cigars v. Ches¬ 
nut, 54 Pa-Dist & Co. 109, 57 
Dauph.Co. 9—Commonwealth v. 
Kaufman, 56 Dauph.Co. 116. 

Twenty we^cs In calendar year 
A provision defining an employer 
as any employing unit, which for 
some i>ortion of a day, in each of 
twenty different weeks, has ■within 
the current calendar year in employ¬ 
ment a specified number of individu¬ 
als, -was construed as requiring that 
the Individuals be in employment 
-within the current calendar year, and 
in twenty different weeks, but that 
first days of the first week need not 
have been in the current calendar 
year but only the days of employ¬ 
ment.—^In re Berlin & Russell Air¬ 
craft Mach. & Mfg. Co., CCAuCaL, 
m F.2d 860. 

70. Pa.—^Bayuk Cigars ▼. Chesnut. 
54 Pa.Dlst. & Co. 109, 57 Dauph.Co. 
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and, as shown infra § 109, he must have the number 
of employees prescribed in the act. Furthermore, 
there cannot be an employer unless there is an em¬ 
ploying unit'll In determining the question wheth¬ 
er an individual is an employer, the court is not so 
much concerned with the provisions of the contract 
as with the actual practice of the parties which sup¬ 
plement their written agreement^^ The authority 
to hire or discharge a particular individual has been 
held to be a decisive test'^3 Unless the provisions 
of the state statute differ clearly from those of the 
federal act, it must be assumed that the legislature 
intended that they be interpreted alike with refer¬ 
ence to the persons who are obligated to make con- 
tributions,^^ but the fact that the collector of in¬ 
ternal revenue advised that one person rather than 
another was the employer of an individual is not 
controlling."!^® Although a corporation may be an 
employer within the meaning of the act, a stock¬ 
holder of the corporation is not an employer.^® One 
may be an employer even though he is a mere trus¬ 
tee of a trust 

Election to become employer. Where under the 
statute an employing unit not otherwise subject to 
the unemployment compensation act may elect to 
become an employer subject thereto by filing a 
written election to become such employer and ob¬ 
taining written approval of the administrative au¬ 
thorities of such election, both election and approval 
are requisites to a valid election.^® The purpose of 
requiring the approval to be in writing is to afford 
notice thereof to the employer,and the fact of 
such approval must be communicated to the em¬ 
ployer in order to render him liable for contribu¬ 
tions under the act.*® Private uncommunicated ap¬ 
proval will not suffice.®! Where a statute requires 


that the election shall be for a period of not less 
than two calendar years, one electing to come with¬ 
in the act remains thereunder for a term of two 
years and thereafter, provided he has not notified 
the department, as provided in the act, of his elec¬ 
tion to cease to be under the act,®^ and a notice of 
election to cease to be under the act served on 
the department before the end of the two-year pe¬ 
riod does not relieve the employer from liability 
for contributions during that period,®® although it 
may relieve him from liability for years after the 
two-year period.®^ 

Exempt organizations. Under a statute providing 
that organizations organized and operated exclu¬ 
sively for specified purposes are exempt from lia¬ 
bility for contributions under the statute, only such 
organizations are exempt,®® and, where some of the 
purposes and activities of an organization fall with¬ 
in the specified categories, while others do not, 
which activities are primary and which are secon¬ 
dary is immaterial.®® Where the statute contains 
no express exemption from contribution on the part 
of any employer coming within the category enu¬ 
merated by the act, a credit union incorporated tra¬ 
der the provisions of the banking law is not exempt 
from making contributions.®"^ 

§ 109. Number of Employees in General 

An employer subject to the provisions of a state un¬ 
employment compensation act is one who has the number 
of employees specifled in the act, and one who does not 
have the required number of employees is not regarded 
as an employer. 

An employer subject to the provisions of a state 
unemployment compensation act is one who has the 
number of employees specified in the act;®® and 


9—^Department of Labor and Indus¬ 
try V. New Enterprise Rural Elec¬ 
tric Co-op., Com.Pl., 55 Dauph.Co. 
845, affirmed 43 A.2d 90, 352 Fa. 413. 

Corporation held employer 

Pa.—^Bayiik Cigars v. Chesnut, 54 Pa. 
ZMst. & Co. 109, 57 Dauph.Co. 9. 

7L IlL—Aluminum Cooking Utensil 
Co. V. Gordon, 66 N.E.2d 431, 393 
Ill. 642. 

Employing units see infra 9 112. 

72. Va.—^Unemployment Compexisa^ 
tion Commission v. Harvey, 18 S.E. 
2d 890, 179 Va. 202. 

73. Ohio.—Commereial Motor 
Freight v. Ebright, 64 N.E.2d 297, 
143 Ohio St 127, 151 A.LwR. 1821. 

74. Conn.—^Arnold College for Hy¬ 
giene and Physical Ed. v. Danaher, 
41 A.2d 89, 131 Conn. 503. 

75. Mo.—Trianon Hotel Co. v. Kei¬ 
tel, 169 S.W.2d 891, 350 Mo. 1041. 

73. Utah.—Surgical Supply Center 
31 C. J.S.—U 


V. Industrial Commission of Utah, 
Dept of Employment Sec., 223 P.2d 
593. 

77. Tex.—^Rubin ▼. State, Civ.App., 
227 S.W.2d 882, error refused. 

78. Tex.—State v. The Piaetorlans, 
186 S.W.2d 973, 148 Tex. 565, 158 
A.L.R. 596. 

79. Ga.—^Royal Cigar Co. v. Huiet 
25 S.EL2d 810, 195 Ga. 852. 

80. Ga.—^RoyaJ Cigar Co. v. Huiet 
supra. 

81. Ga.—Royal Cigar Co. v. Huiet 
supra. 

88 . HI.—^Murphy ▼. Cuesta, Rey & 
Co., 45 N.E.2d 26, 881 HI. 162. 

88 . HL—Murpliy ▼. Cuesta» Rey & 
Co., supra. 

84. HL—Murphy v. Cneata, Rey 4b 
Co., supra. 

85. N.T.—^In re Emil Hubsch Post 
No. 596. Veterans of Foreign Wars 
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of U. 106 N.T.S.2d 727, 278 App. 
Dlv. 460, affirmed 102 N.EL2d 833, 
80 N.T. 682. 

86 . N.T.—^In re Emil Hubsch Post 
No. 596, Veterans of Foreign Wan 
of U. S., supra. 

87. N.T.—^Municipal Credit Union v. 
Andrews, 294 N.T.S. 223, 250 App. 
Div. 168. 

8 & Ga.—Huiet v. Brown, 29 S.E.2d 
826, 70 Ga.App. 638—Babb y. Huiet 
21 S.E.2d 663. 67 Ga.App. 861. 
N.T.—In re Bouvier, 62 N.T.S.2d 847, 
268 App.Div. 1075—In re Miller, 22 
N.T.S.2d 661, 260 App.Diy. 888— 
In re Rizzo, 15 N.Y.S.2d 754, 253 
AppJMv. 888. 

N.C.—Unemployment Compensation 

Commission of North Carolina v. 
Wadiovla Bank & Trust Co., 2 S.E. 
2d 692, 215 N.C. 491. 

Okl.—State ex ret Okl. Emplo 3 rxnent 
Sec. Commission v. Dickson Oil Co., 
165 P.2d 979. 196 OkL 495—State ex 
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one who does not have the required number of 
employees is not regarded as an employer.^® A 
provision in the act that neither the burdens nor the 
benefits may be visited on the employees or employer 
where those actually in «nployment shall be less 
than a specified number is not to be altered by 
judicial constniction.90 Where the statute refers 
to a specified number of “individuals'* in employ¬ 
ment, it means different persons.^^ A substitute 
hired to take the place of a regular employee who 
■was given a vacation with pay is not to be counted 
as an employee in determining the question whether 
the employer is within the statute.^^ 

§ 110. — Affiliates 

Under an affiliate clause in the statute, all employ¬ 
ing units owned or controlled by the same interests are 


treated as a single unit, and, If units so combined have 
the statutory number of employees, they are taxable as 
employees. 

The purpose of a statute defining an “employer” 
as any employing unit which together with one or 
more other emplo 3 dng units is owned or controlled 
directly or indirectly by the same interests, or which 
owns or controls one or more other employing units 
and which if treated as a single unit with such other 
employing units or interests, or both, would be an 
employer imder the provision specifying the number 
of employees required is to combine all employing 
units owned or controlled by the same interests and 
treat them as a single unit for the purposes of 
the unemployment compensation act, ^3 and to pre¬ 
vent employing units splitting up into parts so as 
to escape assessments for employers' contriibutions 
under the law;^^ and the word “interests” as used 


rel. Oklahoma Employment Sec. 
Commission v. Tulsa !E*lower Ex¬ 
change, 135 P.2d 46, 192 Okl. 293. 
S.C.—Jack Ulmer, Inc. v. Daniel, 7 
S.E.2d 829, 193 S.a 193. 

Tex.—-Witherspoon Oil Co. v. State, 
Civ.App., 156 S.W.2d 579, error re¬ 
fused. 

Wash.—^International Shoe Co. v. 
State, 154 P.2d 801, 22 Waah.2d 
146, affirmed 66 S.Ct. 154, 326 U.S. 
810, 90 KEd. 95, 161 A.I 1 .R. 1057. 
Employers within federal Social Se¬ 
curity Act and related taxing stat¬ 
utes see supra S 6. 

Voder state asid federal acts 
•State unemployment compensation 
act providing that employer subject 
to the federal Unemployment Tax 
Act should be subject to state act 
was Intended to meet a situation, 
where employer was subject to the 
federal act but had less than four 
employees in state and so would not 
be within the state act, but the only 
employees entitled to benefits would 
be those on the basis of whose wages 
contributions under state act are 
made.—Collins v. Administrator, Un¬ 
employment Compensation Act, 71 
A.2d 604, 136 Conn. 387. 

The word "day^ within provision 
defining '^employer** as a unit which 
has in employment eight or more in¬ 
dividuals on some portion of a day 
**but not necessarily simultaneously** 
and irrespective of whether same in¬ 
dividuals are employed on each such 
day within each of twenty or more 
calendar weeks, means a calendar day 
from midnight to midnight, and, 
hence, bakeries which on basis of a 
calendar day had more than seven 
persons employed within the act were 
not excluded therefrom on theory 
that they had no more than seven em¬ 
ployees during their “day,” which be¬ 
gan at seven P. M. when baking op¬ 
erations for next day's business be- 1 


gan.—^Kuznltsky v. Murphy, 44 N.E. 

2d 893, 881 UL 182. 

89. Colo.—Brannaman v. Richlow 
Mfg. Co., 104 P.2d 897, 106 Colo. 
817. 

Qa.—^Zachos v. Huiet. 25 SwE2d 806, 
195 Ga 780. 

ni.—^National Bank of Colchester v. 
Murphy, 50 N.E.2d 748, 384 111. 61. 

Mich.—Auten v. Michigan Unemploy¬ 
ment Compensation Commission, 17 
N.W.2d 249, 310 Mich. 463. 

N.H.—Davie v. J. C. Mandelson Co., 
11 A.2d 830, 90 K.H. 545. 

N.J.—^Miller Auto Gear & Barts Co. 
V. Unemployment Compensation 
Commission, 38 A.2d 292, 182 N.J. 
Law 34. 

N.D,—Workmen's Compensation Bu¬ 
reau, Unemployment Compensation 
Division, v. Farmers State Bank of 
Lisbon, 11 ]Sr.W.2d 97, 73 N.D. 23— 
Unemployment Compensation Divi¬ 
sion of Workmen's Compensation 
Bureau v. People's Opinion Print¬ 
ing Co., 295 N-.W. 666, 70 KD. 442. 

Okl.—State ex reL Oklahoma Em¬ 
ployment Sec. Commission v. Tulsa 
Flower Exchange, 135 P.2d 46, 192 
Okl. 298—State ex rel. Murphy v. 
Welch & Brown, 103 P.2d 683, 187 
Okl. 470. 

Pa.—^Bayuk Cigars v. Chesnut, 54 Pa. 
Dlst. & Co. 109, 57 DauphCo. 9. 

Q.C.—Jack Ulmer, Inc. v. Daniel, 7 
S.E.2d 829, 193 S.C. 198. 

Tenn.—Guaranty Mortg. Co. of Nhsh- 
viUe V. Bryant. 168 S.W.2d 182, 179 
Tenn. 579. 

Tex.—State v. Kenyon, Inc., Clv.App., 
158 S.W.2d 195, error refused. 

Utah.—^Logan-Cache Knitting Mills 
V. Industrial Commission, 102 P.2d 
496, 99 Utah 1. 

90. N.J.—Flnston v. U. C. C. of K. 
J., 39 A.2d 697, 132 N.J.Law 276, 
affirmed Naidech v. U. C. C. of N. 
J., 46 A.2d 734. 134 N.J.Law 232. 

91. S.C.—Jack Ulmer, Inc. v. Dan¬ 
iel, 7 S.E.2d 829, 193 S.C. 193. 
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98. N.Y.—^Mart Waterman Holding 
Corp. v. Miller, 23 N.T.S.2d 215, 260 
App.Div. 971, reargument denied 26 
N.Y.S.2d 1014, 261 App.Div. 866, af¬ 
firmed In re Mart Waterman Corp., 
40 N.B.2d 43, 287 N.Y. 769. 

93. Fla.—Florida Industrial Com¬ 
mission V. Fraser, 10 So.2d 496, 161 
Fla, 766. 

La.—Strickland v. Natalbany Lumber 
Co., App.. 200 So. 662. 

N.J.—Singer Sewing Mach. Co. v. 
New Jersey Unemployment Com¬ 
pensation Commission, 27 A.2d 889, 
128 N.J.Law 611, affirmed 31 A.2d 
818, 130 N.J.Law 173. 

N.C.—State ex rel. Employment Sec. 
Commission v. Monsees, 66 S.E.2d 
887, 234 N.C. 69. 

Tex.—State v. Dallas Liquor Ware¬ 
house No. 4, 217 S.W.2d 664, 147 
Tex. 495—James v. Consolidated 
■Steel Corporation, Civ.App., 195 S. 
W.2d 966, error refused no reversi¬ 
ble error. 

“The Section of the Act under con¬ 
sideration is clear in its intent to 
bring within the meaning of the Act 
those separate corporate enterprises 
which have voluntarily waived the 
benefits of their separate identities 
by surrendering their control to a 
common management,”—^Unemploy¬ 
ment Compensation Commission v. 
City Ice & Coal Co., 3 S.E.2d 290, 291, 
216 N.C. 6. 

Conduct of r^evaat or Incidental 
business 

Where one or more of the employ¬ 
ing units in question is a corpora¬ 
tion and the business conducted by 
either unit is relevant or Incidental 
to the business of the other, the sev¬ 
eral employing units must be deemed 
to come within the classification of 
the affiliate clause.—^Iron Street Cor¬ 
poration V. Michigan Unemployment 
Compensation Commission, 9 NW.2d 
874, 306 Mich. 643. 

94. FUu—^Florida Indus. Commission 
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in the provision is sufficiently broad to include an 
individual.^® The word "owns” must be under¬ 
stood to refer to full ownership,®® and the word 
^‘controls” to full control.® ^ In determining the 
question of liability under the statute, the courts 
will look back of the face of a transaction to see 
what it really was.®® It has been held that a com¬ 
mon ownership of interest is not sufficient to war¬ 
rant the union and treatment of separate employers 
as a single unit,®® since ownership is evidence of 


actual common control, but not synonymous with, 
or the same as, common control that neither own¬ 
ership nor control is alone the test of whether two 
or more separate employing units shall be treated 
as a single unit;® and that the words "owned or 
controlled” in the provision must be construed to 
mean "owned and controlled” in order to render 
effective the intention of the legislature.® On the 
other hand, there is authority expressly declining to 
follow the rule thus laid down,^ and, accordingly, 


V. state ex rel. Gulf Oil Corp., 32 
So.2d 319. 159 fla. 635. 

Ill.—^McGrew Paint & Asphalt Co. v. 
Murphy. 66 N-RSd 416. 387 HI. 241, 
158 Al.Li.R. 1229. certiorari denied 
65 S.Ct 561, 323 U.S. 801. 89 L.Ed. 
639, Railway Paint Co. v. Murphy, 
65 S.Ct. 561. 323 U.S. 801. 89 L.Ed. 
639, Dednox Inc. v. Murphy. 66 S. 
Ct 561. 323 U.S. 801, 89 L.Ed. 640. 
and Insul-Mastic Roofinsr & Siding: 
Co. V. Murphy. 65 e.Ct. 661, 323 U. 
S. 801. 89 L..Ed. 640. 

Iowa.—^Mt Vernon Bank & Trust Co. 
V. Iowa Emplo 3 rment Security Com¬ 
mission, 11 N^.W.2d 402. 233 Iowa 
1165. 

Md.—^Maryland 'Unemployment Com¬ 
pensation Board V. Albrecht, 36 Au 
2d 666. 183 Md. 87. 

Mo.—^Kellogrs: V. Murphy, 164 3.W.2d 
285, 349 Mo. 1166. 

N.J.—^Milrose Co. v. Unemplosrment 
Compensation Commission, 19 A. 
2d 892, 126 N.J.Law 441. 

Tex.—James v. ConsoUdated Steel 
Corporation, Clv.App., 196 S.W.2d 
966, error refused no reversible er- 
roiv-Flemlng Hospital v. Williams, 
Civ.App., 169 S.W.2d 241, error re¬ 
fused. 

Wash.—Appeal of Tacoma Auto 
Freight Depot, 142 P.2d 485, 19 
Wash.2d 884. 

^'Obviously the reason for the en¬ 
actment . . . was to prevent per¬ 
sons who would otherwise fall with¬ 
in the classification of employers 
within the terms of the act, from 
evading the statute through various 
forms of disintegrated ownership and 
control, thus lessening the number of 
employees within the protection of 
the act.”—State v. Kitsap County 
Bank, 117 P.2d 228. 231, 10 Wash.2d 
520. 

Bad faith held not tfiown in trans¬ 
fer of stock by president of one unit 
to his wife.—John P. Moriarty, Inc., 
V. Murphy, 55 N.E.2d 281, 887 IlL 119. 

95. Ill.—Todd T. Annunzlo, 102 N. 
B.2d 297. 410 HI. 343. 

96. N.J.—^Flnston v. Unemployment 
Compensation Commission, 39 A2d 
697, 132 H.J.Law 276, affirmed 46 
A.2d 734, 134 N.J.Law 232. 

97. N.J.—^Flnston v. Unemployment 
Compensation Commission, supra. 
”The word as there used should be 


held to mean full power and authori¬ 
ty to manage and direct every act, 
and to formulate every business pol¬ 
icy, of the employment unit, without 
right of legal Interference from any 
one with respect to all lawful pur¬ 
suits.”—State ex rel. Oklahoma Em- 
plosrment Sec. Commission v. Tulsa 
Flower Exchange, 135 P.2d 46, 47. 
192 OkL 293. 

Bnforoeable control 
The control referred to in the act 
is that control which ms^ be exer¬ 
cised by legally enforceable means or 
otherwise and does not refer to the 
control that would exist under the 
law. in the absence of an agreement 
between partners to the contrary.—• 
Texas Unemployment Compensation 
Commission v. Bass, 161 S.W.2d 567, 
187 Tex. L 

Word not used In different senses 

The verb “controls” is not used 
with reference to the subject matter 
in different senses so as to reauire 
one meaning to be distinguished by 
the term **ultlmate control.”—Car¬ 
penter V. Bass. 142 S.W.2d 406, af¬ 
firmed Texas Unemployment Compen¬ 
sation Commission v. Bass. Tex.Clv. 
App., 161 S.W.2d 567, 137 Tex. 1. 

98. m. —Durkin v. A. H. Luecht & 
Co., 40 N.B.2d 69, 879 IlL 227. 

99. HL—^McGrew Paint A Asphalt 
Co. V. Murphy, 56 N.E.2d 416. 887 
HL 241, 158 A.L.R. 1229, certiorari 
denied 66 S.Ct. 561, 323 U.S. 801, 
89 Lf.Ed. 639, Railway Faint Co. v. 
Murphy, 65 S.Ct. 561, 323 U.<S. 801, 
89 Ii.Ed. 639, Dednox. Inc. v. Mur¬ 
phy. 66 S.Ct. 561, 323 U.S. 801. 89 
li-Ed. 640. and Insul-Mastic Roof¬ 
ing & Siding Co. V. Murphy. 65 S.Ct. 
661, 323 U.Q. 801, 89 L..Bd. 640— 
John P. Moriarty, Inc., v. Murphy, 
55 N.E.2d 281, 387 Ill. 119. 
Ownership is not of Itself a test 

whether two or more separate em¬ 
ploying imits to be treated as a 
single employer under the act, but 
common ownership is intended to be 
merely evidentiary of actual common 
control rendering the separate units 
one for purposes of the act.—Kellogg 
V. Murphy, 164 S.W.2d 285. 349 Mo. 
1165. 

1. Ill.—^McGrew Paint & Asphalt Co. 
V. Murphy, 66 N.E.2d 416, 387 Ill. 
241, 158 AIi.R. 1229, certiorari de- 
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nled 66 S.Ct 661, 826 U.S. 801, 89 
L.Ed. 639. Railway Paint Co. v. 
Murphy. 65 S.Ct. 661. 323 U.S. 801, 
89 L<.Ed. 639. Dednox. Inc. v. Mur¬ 
phy. 65 S.Ct. 561, 323 U.S. 801, 89 
LiuEA 640. and Insul-Mastic Roof¬ 
ing & Siding Co. v. Murphy. 65 S.Ct. 
661. 323 U.S. 801. ^ LEd. 640— 
John P. Moriarty, Inc,, v. Murphy, 
66 N.E.2d 281, 887 Ill. 119. 
Ownextihlp held only prlxna fade evL 
denoe of oosmnon control 
Md.—^Maryland Unemployment Com¬ 
pensation Board V. Albrecht, 36 A 
2d 666, 183 Md. 87. 

2. IlL—^McGrew Paint & Asphalt Co. 
V. Murphy, 66 N.E.2d 416, 387 lU. 
241, 168 AL.R. 1229. certiorari de¬ 
nied 65 S.Ct. 561. 828 U.S. 801, 89 
L,.Ed. 689. Railway Paint Co. v. 
Murphy. 66 S.Ct. 661. 323 U.S. 801, 
89 likEd. 689, Dednox, Inc. v. Mu]> 
phy, 66 S.Ct. 561, 828 U.S. 801, 89 
Ii.Ed. 640, and Insul-Mastic Roof¬ 
ing & Siding Co. V. Murphy, 66 S.Ct. 
661, 323 U.S. 801, 89 L.Ed. 640. 

3. IlL—Todd V. Annunzio, 102 N.R 
2d 297, 410 Ill. 343—McGrew Paint 
& Asphalt Co. V. Murphy, 66 N.E.2d 
416, 387 HL 241. 158 AL.R. 1229. 
certiorari denied 65 S.Ct. 661, 828 
U.S. 801, 89 Li.Bd. 639. Railway 
Paint Co. V. Murphy, 66 S.Ct 561, 
323 U.Sw 801, 89 L.Ed. 639. Dednox, 
Inc. V. Murphy, 66 S.Ct 561, 323 U. 
S. 801. 89 Ii.Ed. 640. and Insul-Mas¬ 
tic Roofing & Siding Co. v. Murphy, 
65 S.Ct 661, 323 U.S. 801. 89 L.Ed. 
640—^John P. Moriarty. Inc., v. 
Murphy. 55 N.E.2d 281. 387 HL 119. 

Facte showing ownership and control 
Four corporatlozis, stipulating that 
they were controlled by one individ¬ 
ual who owned a majority of shares 
of each corporation constituted an 
employer within common control pro¬ 
visions of the act—^McGrew Paint A 
Asphalt Co. V. Murphy, 56 N.E.2d 416. 
387 Ill. 241. 158 AL..R. 1229, certio¬ 
rari denied 66 S.Ct 661. 823 U.S. 801, 
89 IbEd. 639, Railway Paint Co. v. 
Murphy, 65 S.Ct 661, 823 U.S. 801, 89 
IhEd. 639, Dednox. Inc. v. Murphy. 65 
S.Ct 661. 323 U.S. 801. 89 L.Ed. 640. 
and Insul-Mastic Roofing A Siding 
Co. V. Murphy, 65 S.Ct. 661, 323 U.S. 
801. 89 LuEd. 640. 

4. Arlz.—Church v. Collier, 227 P.2d 
386, 71 ATiz. 853* 
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it 'Has been Held that it is not necessary that both 
ownership and control should reside in the same 
personnel,5 it being enough that either ownership 
or control is vested therein.® There is also author¬ 
ity to the effect that two or more companies owned 
by the same interests are to be treated as a single 
unit for the purpose of ascertaining the total num¬ 
ber of individuals employed by them,^ even though 
the power to control is not exercised,® and that two 
or more entities controlled by the same interests 
constitute a single unit for the purpose, even 
though not owned by the same interests.® 

The control required is a matter of actual con¬ 
trol,and if there is actual control, even though 
legally unenforceable, it is sufl&cient to bring the 
corporation under the act as employers.!^ Thus, 
two employing units may be treated as a single 
employing unit when they are in fact under com¬ 


mon control, or would have been operated as a 
single unit or substantially under common control 
if the statute had not been enacted,but there is no 
basis under which separate employing units may 
be combined to make one unit where they were 
never under common control and there has been no 
subterfuge with the purpose of evading the stat- 
ute.i® The law is not intended to cover businesses 
of such diverse location and nature that there has 
been no substantial unification and normally would 
not be if the law had not been enacted, unless there 
is evidence indicating actual joint control,^® but it 
should be construed to refer to businesses which by 
location, nature, or common experience might rea¬ 
sonably be expected to operate under substantial 
unification in the absence of such statute, and to 
those where there is evidence of actual unifica- 
tion.i® 


5. Ariz.—Church v. Collier, supra. 

6. Arlz.—Church v. Collier, supra. 

7. 6.C.—Jack ITlmer, Inc. v. Daniel, 
7 &EL2d 829. 193 S.C. 193. 

Wash.—^Pacifle Coast Adjustment Co. 
V. Commissioner of Unemployment 
Compensation and Placement, 147 
P.2d 820. 20 Wash.2d 784, opinion 
supplemented 151 P.2d 831, 21 
Wash.2d 627—State v. Kitsap 
County Bank, 117 P.2d 228, 10 
Wa8h.2d 620. 

& Wash.—Pacific Coast Adjustment 
Ca V. Commissioner of Unemploy¬ 
ment Compensation and Placement, 
147 P.2d 820, 20 Wash.2d 734, opin¬ 
ion supplemented 161 P.2d 881, 21 
Wa8h.2d 527. 

9m Wash.—Pacific Coast Adjustment 
Co. V. Commissioner of Unemploy¬ 
ment Comx>ensation and Placement, 
supra—Appeal of Tacoma Auto 
Freight Depot, 142 F.2d 486, 10 
Wash.2d 334. 

Seld sli^e employmeiLt unit 
Where four copartners owned sev¬ 
enty per cent of the interest in one 
partnership, and owned eighty i>er 
cent of the Interest in second part¬ 
nership, the partnerships constituted 
a single employment unit, although 
two of partners in the first partner¬ 
ship did not own any interests in the 
second partnership, and one of the 
partners, in the second partnership 
did not own any Interest in the first 
partnership.—Church v. Collier, 227 
P.2d 386, 71 Aria 363. 

la Ha—Maine Unemployment Com¬ 
pensation Commission v. Andros¬ 
coggin Junior, 16 A.2d 262, 137 Me. 
164. 

'Tn order for two businesses to 
constitute one employing unit under 
the terms of the affiliate clause of our 
Unemployment Compensation Act, 
there must be substantial unification 
of two businesses resulting from ac¬ 


tual joint controL’*—State Unemploy¬ 
ment Compensation Board of Unem¬ 
ployment Compensation Division, De¬ 
partment of Treasury v. Warrior Pe¬ 
troleum Co., 46 827, 829, 221 

Ind. 180. 

The ultimate oziteriou in determin¬ 
ing whether two or more employing 
units constitute a single employer is 
whether there has been substantial 
unification of two or more business¬ 
es by actual joint control.—Kellogg 
V. Murphy, 164 S.W.2d 286, 349 Mo. 
1165. 

Matters considered in deteonuluation 
of question 

In determining whether two or 
more employing units constitute an 
employer within act, character of 
business in which each employer is 
engaged, relationship of one to the 
other, respective locations, ownership 
of interests, and management of 
business of each must be considered. 
—^McGrew Paint & Asphalt Co. v. 
Murphy, 66 N.K2d 416, 387 HI. 241, 
168 AlkB. 1229, certiorari denied 66 
act. 661, 323 U.S. 801, 89 LuEcL 639, 
Railway Paint Co, v. Murphy, 66 S.Ct. 
661, 328 U.S. 801, 89 DSd. 639, Ded- 
noz, Inc. V. Murphy, 66 6.Ct. 661, 823 
U.S. 801, 89 L.Ed. 640, and Insul- 
Mastic Roofing & Siding Co. v. Mu]> 
phy, 65 act. 661, 323 U.S. 801, 89 lu 
Bd. 640—John P. Moriarty, Ina, v. 
Murphy. 56 N,B.2d 281, 387 HI. 119. 

Taots held to 6how ooatrOl or 
tion 

Conn.—^7ew Haven Metal ft Heating 
Supply Co. V. Danaher, 21 A.2d 383, 
128 Conn. 213. 

HI.—^Todd V. Annunzio, 102 NJB.2d 
297, 410 HI. 343. 

Me.—^Maine Unemployment Compen¬ 
sation Commission v. Androscoggin 
Junior, 16 A.2d 262, 137 Me. 164. 
Mich.—Godsol V. Michigan Unem¬ 
ployment Compensation Commis- 
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Sion, 6 N.W.2d 619, 802 Mich. 652, 
142 A.L..R. 910. 

N.J.—Wiley Motors ▼, Unemploy¬ 
ment Compensation Commission, 81 
A.2d 39, 130 N.J.Liaw 30, affllrmed 
86 A2d 894, 131 X.J.Law 228— 
Mllrose Co. v. Unemployment Com¬ 
pensation Commission, 19 A.2d 892, 
126 N'.J.Law 441. 

Tez.—^Fleming Hospital v. Williams, 
Civ.App., 169 S.W.2d 241, ekror re¬ 
fused—Washington OH Corp. of 
Texas v. State, CIvAjdP., 169 S.W. 
2d 617, error refused. 

Wash.—^Appeal of Tacoma Auto 
Freight Depot, 142 P.2d 485, 19 
Wash.2d 884. 

Control by same interests held not 
Shown 

N-J.—^E*inston v. Unemployment 
Compensation Commission, 39 A2d 
697, 132 N.J.Law 276. affirmed 46 
A2d 784, 134 N.J.Law 232. 

Wash.—^Pearce Co., Inc. v. Riley, 160 
P.2d 606, 23 Wash.2d 97. 

11. Mich.—Godsol V. Michigan Un¬ 
employment Compensation Com¬ 
mission, 5 N.W.2d 619, 302 Miph. 
662, 142 A.L.R. 910. 

Wash.—^Pacific Coast Adjustment Co. 

V. Commissioner of Unemployment 
Compensation and Placement, 147 
P.2d 820, 20 Wash.2d 734, opinion 
supplemented 161 P.2d 831, 21 
Wash.2d 627—Appeal of Tacoma 
Auto Freight Depot, 142 P.2d 486, 
19 Wash.2d 334. 

12. Md.—^Maryland Unempl 03 nnent 
Compensation Board v. Albrecht, 36 
A2d 666, 183 Md. 87. 

13. Md.—Maryland Unemployment 
Compensation Board v. Albrecht, 
supra. 

14. Mo.—^Kellogg V. Murphy, 164 S. 

W. 2d 286, 849 Mo. 1165. 

15. Colo.—Teets v. Leach, 148 P.2d 
866 , 112 Colo. 804. 
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If the two units combined as specified by statute 
have the statutory number of employees, they are 
taxable.^® In order to count the employees in such 
case the total number of employees must be ascer¬ 
tained as though there was but one corporation and 
one employing unit,i7 and, where the same person 
is employed by two different corporations owned or 
controlled by the same interests, he may not be 
counted twice in determining whether the combined 
emplo 3 rment of the two corporations satisfies the 
statutory requirement^^ Enterprises or units which 
economically and in reality constitute but a single 
business are deemed a single employer, familiar 


rules of corporation law, partnership law, and the 
law of master and servant to the contrary notwith- 
standing.i® 

If the employing unit is a partnership or other 
business, the test of ownership or control is who 
holds title to the property ,20 and if the employing 
unit is a corporation, the test is who holds title to 
the corporate stock,2i although it has been held that 
the mere fact that one person is shown to be the 
owner of a majority of the stock in each of two 
or more separate corporations does not constitute 
one of them an employer as defined in the statute,^^ 


Mo.—Kelloffgr V. Murphy, 164 S.W.2d 
265, 349 Mo. 1165. 

16. Oa.—^Hedrick Const. Co. v. State. 

62 S.K2d 218. 82 Ga.App. 647. 

Ill.—^Todd V. Annunzio. 102 N.I!.2d 
297. 410 IlL 343—Zehender & Factor 
V. Murphy, 53 N.m2d 944. 886 Ill. 
258. 

Me.—^Maine Unemployment Compen¬ 
sation Commission v. Androscoggin 
Junior. 16 A.2d 252. 137 Me. 164. 
Mich.—Wasnae Apartments v. Michi¬ 
gan Unemplosrment Compensation 
Commission. 9 N.W.2d 879. 305 
Mich. 714. certiorari denied 64 S.Ct. 
206. 820 U.S. 791. 88 I*Bd. 477. 

Mo.—^Peerless Fhcture Co. v. Keitel, 
195 aW.Sd 449, 355 Mo. 144—Krls- 
man v. Unemployment Compensa¬ 
tion Commission, 171 S.W.2d 676, 
861 Mo. 18. 

N.G.—Unemployment Compensation 

Commission v. City Ice & Coal Co., 
8 S.R2d 290. 216 N.C. 6. 

N.D.—^Workmen’s Compensation Bu¬ 
reau, Unemployment Compensation 
Division. V. Farmers State Bank of 
Lisbon, 11 N.W.2d 97, 73 NiD. 23. 
S.C.—Jacik Ulmer. Inc. v. Daniel. 7 
S.B.2d 829. 193 S.C. 193. 
Tex.-^tate v. Ratliff, Civ.App.. 200 
S.W.2d 646, error refused—James 
V. Consolidated Steel Corporation, 
Clv.App., 196 S.W.2d 956, error re¬ 
fused no reversible error—Wash¬ 
ington Oil Corp. of Texas v. State, 
CIV.APP., 169 S.W.2d 617, error re¬ 
fused—Witherspoon Oil Co. v. 
State, Clv.App., 166 S.W.2d 579, er¬ 
ror refused. 

Where majority of stock in state 
bank was owned by one who also 
owned majority of stock in a nation¬ 
al bank, the two banks together em¬ 
ploying eight or more persons for 
twenty weeks during preceding year, 
the provisions of Federal Revenue 
Code relating to a tax on employers 
of eight or more did not preclude 
state from collecting unemployment 
compensation contributions from na^ 
tional bank, if national bank had less 
than eight employees.—State v. Kit¬ 
sap County Bank, 117 P.2d 228, 10 
Wash.2d 620. 


XasnfficiesLt number 
If the units as combined have not 
the statutory number of employees, 
they are not taxable.—John P. Mori- 
arty, Inc., V. Murphy, 56 N‘.B.2d 281, 
387 HI. 119. 

17- N.J.—Milrose Co. v. Unemploy¬ 
ment Compensation Commission. 19 
A.2d 892, 126 N.J.Law 441. 

18. K.J.—Milrose Co. v. Unemploy¬ 
ment Compensation Comnussion, 
supra. 

S.C.—Jack Ulmer, Inc. v. Daniel, 7 
S.B.2d 829, 198 S.a 193. 

19. HL-Todd V. Annunzio, 102 N.B. 
2d 297, 410 m. 343—Elarlson v. 
Murphy, 66 N.ll2d 839, 387 Ill. 486. 

20 . Fla.—Florida Industrial Com¬ 
mission V. Fraser, 10 So.2d 496, 161 
Fla. 765. 

Fartawships held one employlBg unit 
Where partners, engaging in more 
than one business, had employees 
who performed services interchange¬ 
ably for the several businesses, and 
no diversity of interest as to the sev¬ 
eral enterprises appeared, arrange¬ 
ment was that of one partnership, 
and not that of several partnerships, 
and, hence, partnership was one em¬ 
ploying unit, with respect to issue 
whether partners employed eight or 
more covered workers so as to be lia¬ 
ble for contribution.—Hulet v. 
Brown. 29 S.E.2d 326, 70 Ga.App. 688. 
Two sepaarate par t ne rsh i p s 
Where two persons as partners op¬ 
erated one business and, together 
with a third persqn, operated another 
business, there were two separate 
partnerships and when employing the 
requisite number of persons, each 
partnership was an employing unit 
and an employer up to time second 
business was sold.—State Depart¬ 
ment of Unemployment Compensa¬ 
tion and Placement v. Vasilatos, 150 
P.2d 695, 21 Wash.2d 140. 

2L Fla.—^Florida Industrial Com¬ 
mission V. Fraser, 10 So.2d 496, 151 
Fla. 755. 

Majority of stock 

(1) The owner of a majority of the 
stock in an ordinary corporation has 
potential control and can obtain actu- 
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^ al control by '^legally enforceable 
means" within the meaning of the 
quoted phrase as used in statutory 
provision notwithstanding statute 
vests the control of corporate busi¬ 
ness in the board of directors.—Kel¬ 
logg V. Murphy, 164 &W.2d 285, 849 
Mo. 1165. 

(2) Control of a corporation is or- 
dinsurily held by that individual or 
group of individuals having the vot¬ 
ing rights of a majority of the stock 
of the corporation. Accordingly 
when that individual or grroup having 
such control of a corporation like¬ 
wise has similar control of one or 
more affiliated and related corpora¬ 
tions. these corporations, using the 
plain, natural and ordinarily-accepted 
meanings of the words, are said to 
be "controlled by the same interests.** 
Iowa.—^Mt. Vernon Bank & Trust Co. 
V. Iowa Bmployment Security Com¬ 
mission, 11 N.W.2d 402, 288 Iowa 
1165. 

N.C.—^Unemplosrment Compensation 

Commission v. City Ice & Coal Co., 
3 S.E.2d 290, 216 N.C. 6. 

Tex.—State v. Ratliff, Clv.App., 200 
S.W.2d 645, error refused. 

Control or affiliation held idiowa 
Me.—^Maine Unemployment Compen¬ 
sation Commission v. Androscoggin 
Junior, 16 A.2d 252, 187 Me. 164. 
Mich.—^Iron Street Corporation v. 
Michigan Unemployment Compen¬ 
sation Commission, 9 N.W.2d 874, 
805 Mich. 648. 

Mo.—^Peerless Fixture Co. v. Keitel, 
195 S.W.2d 449, 356 Mo. 144—Kel¬ 
logg V. Murphy. 164 S.W.2d 285, 849 
Mo. 1166. 

N.C.—^Unemployment Compensation 
Commission v. City Ice & Coal Co., 
3 S.R2d 290, 216 N.Q 6. 

Tex.—State v. Dallas Liquor Ware¬ 
house Na 4, 217 S.W.2d 654, 147 
Tex. 496. 

Wash.—^Pacific Coast Adjustment Co. 
V. Commissioner of Unemployment 
Compensation and Placement, 147 
P.2d 820, 20 Wash.2d 734, opinion 
supplemented 161 P.2d 831, 21 

Wash.2d 527. 

22 . NJ>.—Workmen's Compensation 
Bureau, Unemployment Compensa- 
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particularly where the statute groups only those 
units controlled directly by the same interests in¬ 
stead of those controlled directly or indirectly by 
the same interests-^S One who holds corporate 
stock in his own name merely as security for a 
debt owed him by its real owner does not have 
legally enforceable control of the corporation within 
the statute.24 It is apparent that the legislature, 
when it enacted this statute, intended to go behind 
the corporate veil and discover actuality, and, if it 
were foimd that the company, although a corpora¬ 
tion, were one so controlled, compel contribution.^^ 
The fact that the parties did not split their busi¬ 
nesses for the purpose of tax evasion is not im¬ 
portant it is not a prerequisite to enforcement 
of the provision in each individual case that the 
one against whom it is sought to be enforced be 


actually engaged in some practice or scheme in¬ 
tended to accomplish an evasion of the law.27 
When the ownership in each unit is separate and 
distinct, there is no basis under which they can be 
combined to make one unit;^^ there must be a com¬ 
munity of interest in the employing unit,29 and if 
the emplojdng units proposed to be treated as one 
are owned by husband and wife, there must be 
community of interest as to all of them.30 

Emplo 3 ring units are taken together only for the 
purpose of taxing the units, if treated as one,3i and 
the statute permitting this to be done has no refer¬ 
ence to the provision defining an employing unit.32 
An employer may not evade liability for the unem- 
plo 3 rment tax or contribution by transferring title 
of one employment unit to his wife while actively 
retaining control thereof,33 and a construction of 


tlon Division v. Farmers State 
Bank of Lisbon, 11 N.W.2d 97. 78 
N.D. 23. 

Ifejoxlty of voting stook 
It has been said, in the Interpreta¬ 
tion of the unemplosnnent compensa¬ 
tion law, that control of a corpora¬ 
tion must be regarded as something 
more than that remote control which 
arises out of the fact that a majori¬ 
ty of the holders of its voting stock 
may dictate who its directors shall 
ba Accordingly, the law does not 
impose liability for excise taxes on 
corporation employing less than 
eight persons because owner of ma¬ 
jority of its stock has like Interest 
in another corporation similarly sit¬ 
uated.—^Benner-Coryell Lumber Oo. 
V. Indiana Unemployment Compensar 
tlon Board, 29 hr.hI2d 776, 218 Ind. 20. 
certiorari denied Indiana Unemploy¬ 
ment Compensation Board v. Benner- 
Coryell Lumber Co., 61 S.Ct 741, 812 
U.B. 698, 85 L.E)d. 1182. 

S3. Okl.—State ex rel. Oklahoma 
Ehnplomnent Sec. Commission v. 
Tulsa Flower Exchange, 186 P.2d 
46, 192 Okl. 298. 

Wash.—Pearce Co., Ina v. Riley, 
160 P.2d 606, 23 Wash.2d 97. 

25. Me.—^Maine Unemployment Com¬ 
pensation Commission v. Andros¬ 
coggin Junior, 16 A.2d 252, 187 Ma 
154. 

N.C.—Unemplo 3 maent Compensation 
Commission v. City Ice & Coal Co., 
8 S.F.2d 290. 216 N.C 6. 

Tex.—State v. Dallas Liquor Ware¬ 
house No. 4, 217 S.W.2d 654, 147 
Tex. 496—State v. Ratliff, Clv.App., 
200 S.W.2d 646, error refused— 
James v. Consolidated Steel Corpo¬ 
ration, Civ.App., 195 S.W.2d 966, er¬ 
ror refused no reversible error— 
Fleming Hospital v. Williams, Civ. 
App., 169 8.W.2d 241, error refused. 

26. Iowa.—^Mt. Vernon Bank & Trust 
Co. V. Iowa Employment Security 


Commission, 11 N.W.2d 402, 238 
Iowa 1165. 

Mo.—Kellogg V. Murphy, 164 S.W.2d 
285, 349 Mo. 1165. 

27. Iowa.—^Mt. Vernon Bank & Trust 
Co. V. Iowa Employment Security 
Commission, 11 N.W.2d 402, 283 
Iowa 1165. 

Wash.—State v. Kitsap County Bank, 
117 P.2d 228, 10 Wash.2d 520. 

28. Fla.—Florida Industrial Com¬ 
mission V. Fraser, 10 So.2d 496, 151 
Fla. 766. 

Ill.—National Bank of Colchester v. 

Murphy, 50 N.E.2d 748, 884 Ill. 61. 
Wash.—State Department of Unem¬ 
ployment Compensation and Place¬ 
ment V. Vasilatos, 150 P.2d 695, 21 
Wash.2d 140. 

Partaertfhlps haid not owned or 
controlled by same interests where 
first partnership was composed of A, 

B, and C, and was in the active and 
exclusive control of C, and second 
partnership was composed of A, B, C, 
and D, and was in the active and ex¬ 
clusive control of D, and the third 
partnership was composed of A, B, 

C, and E, and was in the active and 
exclusive control of E, and no one 
of the partnerships employed as 
many as eight employees, but the 
three partnerships together employed 
more than eight* employees.—Texas 
Unemployment Compensation Com¬ 
mission V. Bass, 161 S.W.2d 667, 187 
Tex. 1. 

Belated businesses 

Three businesses, one of which was 
operated by one man individually, an¬ 
other by him and one of his brothers 
as partners, and the third by part¬ 
nership of which he and another 
brother were members, were not own¬ 
ed or controlled by the same inter¬ 
ests, as required to constitute them 
a single employer within law, so that 
former employee of one partnership, 
employing less than ' eight persons, 
was not entitled to benefits under 
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such law, although all three business¬ 
es together employed eight or more 
persons and were related businesses. 
—^Huiet V. Dayan, 24 S.S12d 728, 69 
aa.App. 81. 

Ownership by same Interests was 
not shown where fifty per cent of the 
capital stock In two corporations was 
the separate property of each of two 
married women and two-thirds of the 
stock in a third corporation was 
owned by the communities composed 
of such women and their respective 
husbands.—Appeal of Tacoma Auto 
Freight Depot, 142 P.2d 485, 19 Wash. 
2d 834. 

29. Fla.—Florida Industrial Com¬ 
mission V. Fraser, 10 So.2d 496, 
151 Fla. 765. 

30. Fla—Florida Industrial Commis¬ 
sion V. Fraser, supra 

Separate ownership of husband 
wife 

Where husband owned business 
which was not an employing unit 
within the Unemployment Compensa/* 
tion Act and wife owned thirty-three 
of thirty-five shares of capital stock 
of corporation which was an employ¬ 
ing unit within the act, and the hus¬ 
band owned one share therein, and 
there was no community of Interest 
passing between the parties as to ei¬ 
ther business, an employee of the 
husband's business was not entitled 
to benefits under Unemployment 
Compensation Act under provision 
thereof that an employer means an 
employing unit which together with 
other employing units is controlled 
directly or indirectly by husband and 
wife.—Florida Industrial Commis¬ 
sion V. Ffaser, supra. 

31. S.C.—Jack Ulmer, Inc. v. Daniel, 

7 S.E.2d 829, 193 S.C. 193. 

32. S.C.—Jack Ulmer, Inc. v. Daniel, 
supra. 

33. Miss.—^Mississippi Unemploy¬ 

ment Compensation Commission v. 
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the law whereby both businesses were considered 
under one employer under such circumstances is not 

unconstitutional. 34 

§ 111. — Termination of Coverage 

An employer who has employed the statutory number 
of employees during one year but not during the next 
year continues as an employer under the statute if he 
falls, within the time allowed by statute, to file a written 
application for termination of coverage, as provided 
in the statute. 

An employer who has employed the statutory 
number of employees during one year but not during 
the next continues as an employer under the stat¬ 
ute if he fails, within the time allowed by statute, 
to file a written application for termination of cov¬ 
erage, as provided in the statute,35 it being intended 
that an employer once under the act should con¬ 
tinue to be so unless he files his application for 
termination of coverage.^® The provision is penal 
in nature, and imposes the tax in the form of a 
penalty for the failure of the employer to report 
his change of status when he ceases to have the 
number of employees which render him subject to 
the act,37 and it should be given a strict construc¬ 
tion consistent with the attainment of the end 
sought^s The method prescribed by statute is ex- 
clusive,33 and the purpose of the statute prescribing 
the method of termination is to aid in the ad¬ 
ministration of the act.^® The provision has ap¬ 
plication only where the status of the applicant 
is that of an employer subject to the act as reflected 
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by the records of the unemployment compensation 
commission,4i and, where the records of the com¬ 
mission, without fraud or misrepresentation of the 
employing unit, reflect the unit’s status as that of 
noncoverage by the unemplo 3 nnent compensation act, 
and the tax for the preceding year has been re¬ 
funded to the unit at the suggestion of the com¬ 
mission which notified the unit that it was not 
covered by the act, the unit is not required to file an 
application for termination of coverage.42 So, 
where an employing imit was never subject to the 
act as an employer, it does not become so merely 
by failure to file an application for-termination of 
coverage.43 A statutory provision that the applica¬ 
tion of withdrawal, in order to become effective, 
shall have the approval of the director if he shall 
find the employment experience of the employer for 
the preceding year was not sufiicient to render him 
an employer as defined by the act, is not intended 
to be applied to an employer who has never paid 
contributions or been adjudged by the director to 
be under the act.44 

A determination of the unemplo 5 rment compensa¬ 
tion commission that an employer was not an em¬ 
ployer subject to the act during a specified year and 
was entitled to termination of coverage is con¬ 
clusive on the commission and employer unless 
set aside as authorized by statute, or unless fraud 
or something of like nature intervenes, and the 
commission is precluded from recovering unemploy¬ 
ment compensation assessments from the employer 
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Avent, 4 So.2d 296, 192 Miss. 85, 
suggestion of error overruled 4 So. 
2d 684, 192 Miss. 85, appeal dis¬ 
missed Avent V. Mississippi Un¬ 
employment Compensation Com¬ 
mission. 62 S.Ct. 947, 816 U.S. 641, 
86 L.Bd. 1727. 

84. Miss.—^Mississippi Unemploy¬ 
ment Compensation Commission v. 
Avent, 4 So.2d 684, 192 Miss. 85, ap¬ 
peal dismissed Avent v. Mississippi 
Unemployment Compensation Com¬ 
mission, 62 S.Ct. 947, 316 U.S. 641, 
86 LJBd. 1727. 

85. Kan.—State, by State Labor 
Com*r, V. Sosna, 137 F.2d 129, 156 
iBAn. 722. 

Me.—^Malne Unemployment Compen¬ 
sation Commission v. Androscog¬ 
gin Junior, 16 A.2d 252, 137 Me. 
154. 

Mo.—Murphy v. Hurlbut Undertak¬ 
ing & Embalming Co., 142 S.W.2d 
449, 346 Mo. 405. 

Tenn.—Southern Photo & Blue Print 
Co. V. Gore, 114 S.W.2d 796, 178 
Tenn. 69. 

Tex.—State v. Lewis, ClvA.pp., 218 
SJW.2d 515, error refused. 


Bald not BTibstantial oompllaaioe with 
act 

Under provision requiring a writ¬ 
ten application by employer for ter¬ 
mination of coverage and a finding 
by the unemployment commission of 
facts entitling employer to terminate 
the coverage as prerequisite to ter¬ 
mination, an employer did not apply 
for termination of coverage so as to 
be relieved from unemployment com¬ 
pensation taxes by Inserting in the 
report and remittance to the commis¬ 
sion a statement **Flnal monthly re¬ 
port. Business absorbed by Texas 
Cab Company. Penalty for employ¬ 
ing labor too great”—^Harris v. 
State, Tex.ClvA.pp., 159 S.'W’.2d 172. 

86 . Kan.—State, by State Labor 
Com*r, V. Sosna, 137 P.2d 129, 166 
Kan. 722. 

Ky.—Commonwealth ex rel. Unem¬ 
ployment Compensation Commis¬ 
sion V. Fritz, 236 S.W.2d 262. 
Betention of status of predecessor 
A new partnership, acquiring busi¬ 
ness of old partnership and succeed¬ 
ing to the status of former partner¬ 
ship as an employing unit and em¬ 
ployer under Unemployment Com¬ 
pensation Act retained such status 
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until it applied for termination of 
coverage pursuant to the act—State 
Department of Unemployment Com¬ 
pensation and Placement v. Vasila- 
tos, 160 P.2d 695, 21 Wash.2d 140. 
37- Tex.—Witherspoon Oil Co. v. 
State, Civ.App., 156 S.W.2d 679, er¬ 
ror refused. 

38. Tex.—Witherspoon Oil Co. v. 
State, supra. 

39. Ky.—Commonwealth ex rel. Un¬ 
employment Compensation Com¬ 
mission V. Fritz, 236 S.W.2d 262. 

Tex,—State v. Lewis, Clv.App., 218 
S.W.2d 516, error refused—^Harris 
V. State, Civ.App., 159 S.W.2d 172. 
40- Tex.—State v. Lewis, Civ.App., 
218 S.W.2d 516, error refused— 
Harris v. State, Civ.App., 169 S.W. 
2d 172—Witherspoon Oil Co. v. 
State, Civ.App., 166 S.W.2d 579, er¬ 
ror refused. 

41. Tex.—Witherspoon Oil Co. v. 
State, supra. 

48. Tex.—Witherspoon OH Co. y. 
State, supra. 

43. Colo.—^Teets v. Hapalje, 148 P.2d 
816, 112 Colo. 326. 

4A, Ill.—John P. Moriarty, Inc., v. 
l^urphy,' 55 N.E,2d 281, 3?7 lU. 119. 
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for the year in question,^® even though the com¬ 
mission could not have appealed from its deci¬ 
sion.^® 

§ 112. Emplo3dng Units 

As a general rule, before a state unemployment com¬ 
pensation act Is applicable there must be an employing 
unit and a person rendering service, but an employing 
unit, as distinguished from an employer, Is not liable 
for contributions. 

As a general rule, before a state unemployment 
compensation act is applicable there must be an em¬ 
ploying unit and a person rendering service,and 
this requires two persons, not one person repre¬ 
sented in two capacities.**® The words "employ¬ 
ment,** “employee,” "wages,” “remuneration,” “em¬ 


ploying units,** “agents,** and others used in the 
unemployment compensation acts, while liberally 
construed, as discussed supra § 101, cannot be ex¬ 
tended by construction to employing units not con¬ 
templated by the legislature.*® 

An “employing unit” is generally defined in the 
statutes,®® and as so defined may mean one who 
employs one or more persons.®^ The term is used 
in the statute in an economic and business sense,®® 
and is broad enough to include individuals and co¬ 
partnerships as well as corporations,®® and in some 
instances it may also embrace trustees, personal 
representatives of estates, and receivers.®* The 
word “successor** as used in the statutory definition 
referring to any individual, corporation, etc., “or 
successor thereof** imports a devolution of property 


45 . Mo.—Peerless Fixture CJo. v. 
Keitel, 195 S.W.2d 449, 856 Mo. 144 
—Howell V. Division of Employ¬ 
ment Security, Department of Lar 
bor & Industrial Relations of 
State, App., 222 S.W.2d 963. 
Wash.—Knestis v. Unemployment 
Compensation and Placement Divi¬ 
sion, 134 P.2d 76, 16 Waj3h.2d 677. 

4a Wash.—Knestis v. Unemploy¬ 
ment Compensation and Placement 
Division, supra. 

47 - m,—Donaldson ▼. Gordon, 74 
K.E.2d 816, 397 Ill. 488—Photogra¬ 
phic Illustrations v. Murphy, 69 
N.B.2d 681, 889 HI. 8S4-JChicago 
Grain Trimmers Ass’n v. Murphy, 
58 N.B.2d 906, 389 JXL 102—New 
York Life Ins, Co. v. Murphy, 68 
N.E.2d 182, 888 Ul. 316. 

Associates working with ttrm 
Where associates of patent law 
firm received no compensation until 
fees were paid to firm and then re¬ 
ceived stipulated percentage in cases 
on whldh they worked and were re¬ 
quired to Invest one-third of fees 
from their own cases and shared 
losses with firm and other associates, 
associates were not rendering serv¬ 
ice for an employing unit within 
decflnltlon of employment contained 
in the act—Wallace v. Annunzi<s 108 
N.E.2d 467, 411 Ill. 172. 

48 . HI.—Chicago Grain Trimmers 
Ass*n V. Murphy, 58 N.E.2d 906, 389 
Ill. 102. 

Wages of employees 

The Unemploirment Compensation 
Act contemplates taxation of employ¬ 
ing units on wages of employees and 
not on earnings of independent con¬ 
tractors.—John Gahel Mfg. Co. v. 
Murphy, 62 NJBB.2d 401, 890 HI. 465— 
Ozark Minerals Co. v. Murphy, 61 
N.E.2d 197, 884 HI. 94. 

49 . Fla.—Gentile Bros. Co. v. Flor¬ 
ida Industrial Commission, 10 So. 
2d 568, 161 FLa. 867. 


50. Statutory definitions quoted 
U.S.—In re Mid America Co., D.C 

HI., 81 F.Supp. 601, 606. 

Ind.—In re Zeits, 31 N.E.2d 209, 216, 
108 Ind.App. 617. 

Wash.—State Department of Unem¬ 
ployment Compensation and Place¬ 
ment y. Tasilatos, 160 P.2d 695, 
698. 

51. HI.—^Donaldson v. Gordon, 7*4 
N.B.2d 816, 897 HI. 488—New Toi* 
Life Ina Co. v. Murphy, 28 N.E.2d 
182, 888 HI. 816. 

Ky.—^Barnes v. Indian Refi n ing Co., 
134 S.W.2d 620, 280 Ky. 811. 

N.C.—Unemployment Compensation 
Commission of North C&rollna v. 
Wachovia Bank & Trust Co., 2 S.B. 
2d 592, 216 N.a 491. 

S.C.—Jack Ulmer, Inc. v. Daniel, 7 
S.E.2d 829, 198 S.C. 193. 

In. ZToxth Dakota 

(1) Under the unempl 03 nnent com¬ 
pensation law, as enacted in 1937, 
emplo 3 dng unit as well as employer 
must have had at least eight indi¬ 
viduals in his employ before liability 
for contributions attached.—Work¬ 
men’s Compensation Bureau, Unem- 
plosrment Compensation Division, v. 
Farmers State Bank of Lisbon, 11 
N.W.2d 97, 78 N.D. 23. 

(2) Under the law, as amended in 
1939, anyone having one individual 
in his employ is an ’’employing unit.*’ 
—Workmen’s Compensation Bureau, 
Unemployment Compensation Divi¬ 
sion, V. Farmers State Bank of Lis¬ 
bon, supra. 

Xu Washington 

(1) Where state unemployment 
compensation act defined an ’’employ¬ 
ing unit” as one having ’’eight or 
more” individuals in its employ sub¬ 
sequent to Jan. 1, 1937, departmental 
construction by director of depart¬ 
ment of social security of act to read 
*’one or more,” instead of ’’eight or 
more,” was an arbitrary usurpation 
of legislative authority.—^Emst v. 

I Kootros, 82 P.2d 126, 196 Wash. 138. 
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(2) In order to become an employ¬ 
ing unit under the statute it was 
sufficient if the individual or organi¬ 
zation had in its employ eight or 
more individuals subsequent to the 
date mentioned in the statute regard¬ 
less of whether or not such indi¬ 
viduals were employed simultcmeous- 
ly within the same week or within 
any particular number of weeks.— 
State Department of Unemployment 
Compensation and Placement v. Vasi- 
latos, 160 P.2d 696, 21 Wash.2d 140. 

(8) Where proprietor of a barber 
shop had in his employ eight or more 
employees during thirteen weeks in 
1937, proprietor was an employing 
unit within act—^Bates v. McLeod, 
120 P.2d 472, 11 Wash.2d 648. 

<4) By the laws of 1941, the unem¬ 
ployment compensation act was 
amended so as to bring all persons, 
organizations, or partnerships, save 
those specifically exempted, employ¬ 
ing one or more persons within the 
purview of the act; hence the 
problems dealt with in these cases 
are not likely to arise in the future. 
—State Department of Unemploy¬ 
ment Compensation and Placement v. 
Vasllatos, supra. 

52. HI.—^Karlson v. Murphy, 66 N.E. 
2d 839, 387 HI. 436—Winakor v. 
Annunzio, 99 N.E.2d 191, 409 HI. 
App. 286. 

53. Ind.—Benner-Coryell Lumber Oow 
V. Indiana Unemployment Compen¬ 
sation Board, 29 N.E.2d 776, 218 
Ind. 20, certiorari denied Indiana 
Unemployment Compensation 
Board V. BenneivCoryell Lumber 
Co., 61 act. 741, 812 U.a’ 698, 85 
L.Ed. 1132. 

54. Ind.—^Benne]>Coryell Lumber CO. 
V. Indiana Unemplosntnent Compen¬ 
sation Board, 29 N.R2d 776, 218 
Ind. 20, certiorari denied Indiana 
Unemployment Compensation 
Board v. Benner-Coryell Lumber 
Co., 61 S.Ct 741, 312 U.S. 698, 85 
luEd. 1132. 
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by statutory succession.^® "employing unit” is 

not liable for contributions,®® since only “employ¬ 
ers” are liable,®"^ and an “employer” as discussed 
supra § 109, is one who employs the number of per¬ 
sons specified in the statute. Although a corpora¬ 
tion may be an emplo 3 rlng unit within the meaning 
of the act, a stockholder of the corporation is not 
an employing unit.®® 

Under a statute providing that all individuals 
performing services within the state for any em- 
plo 3 dng unit which maintains two or more separate 
establishments within the state shall be deemed to 
be employed by a single employing unit, the legisla¬ 
ture intended that there should be but one employer 
or employing unit regardless of the number of in¬ 
dividual ventures, and even though the various 
businesses are operated and located separately.®® 

Employees of employees of an employing unit are, 
by the express provisions of some statutes, deemed 
to be employed by such employing unit whether 
hired or paid directly by the employing unit or by 
the individual employed, provided the employing 
unit has actual or constructive knowledge of the 
work.®® 


S§ 112-113 

§ 113. -Employees of Contractor or Sub¬ 

contractor 

Where the state unemployment compensation act 
so provides, whenever any employing unit contracts 
with or has under it any contractor or subcontractor for 
any employment which is a part of its usual trade, oc¬ 
cupation, profession, or business, the employing unit 
may be deemed to employ each individual In the employ 
of such contractor or subcontractor. 

The purpose of a provision of a state unemploy¬ 
ment compensation act that whenever any employ¬ 
ing unit contracts with or has under it any con¬ 
tractor or subcontractor for any employment which 
is part of its usual trade, occupation, profession, or 
business, the employing unit shall be deemed to em¬ 
ploy each individual in the employ of each such 
contractor or subcontractor, is the advancement of 
the central statutory scheme by including, in the 
category of employees entitled to benefit thereunder, 
those of an employing unit in an employment con¬ 
stituting a component part of the usual trade, oc¬ 
cupation, profession, or business of such employing 
unit ;8i and an employing unit, even though employ¬ 
ing less than the required number of individuals to 


65. Del.—George v. Unemployment 
Compensation Commission, 41 A.2d 
465, 3 Terry 568. 

66: N.D.—-Workmen's Cbmpensation 
Bureau, Unemployment Compensa¬ 
tion Division v. Farmers State 
Bank of Lisbon, 11 N.W.2d 97, 78 
N,D. 28. 

S.C.—Jack Ulmer, Ina v. Daniel, 7 
S.£2.2d 829, 198 S.C. 193. 

67. N.D.—Workmen's Compensation 
Bureau, Unemployment Compensa¬ 
tion Division v. Farmers State 
Bank of Lisbon. 11 N.W.2d 97, 78 
N.D. 23. 

S.C.—Jack Ulmer, Inc. v. Daniel, 7 
S.F.2d 829, 198 S.C. 198. 

"The employing individual or agen¬ 
cy does not become liable under the 
statute unless as an employing unit 
he or it also becomes an employer." 
—State Department of Unemploy¬ 
ment Compensation and Placement v. 
Vasllatos, 160 P.2d 696, 701, 21 Wash. 
2d 140. 

68. Utah.—Surgical Supply Center 
V. Industrial Commission of Utah, 
Dept, of Employment Sec., 223 P.2d 
698. 

69. m.—-Wlnakor v. Annunzio, 99 
K'.B.2d 191, 409 ni. 236. 

Utah.—Surgical Supply Center v. In¬ 
dustrial Commission of Utah, Dept, 
of Sknployment Sec., 228 P.2d 693 
—Canada Dry Bottling Co. of Utah 
V. Board Of Review, Indus. Com¬ 
mission of Utah, Dept of Employ¬ 
ment S^c., 228 PJ24 58®» 22 AJLi.R.2d 
” 664. 


Separata stores operated under dif- 
f earent names 

Where a partnership had two sepa¬ 
rate stores in different cities there 
was a single employing unit or em¬ 
ployer, even though stores were op¬ 
erated under different trade names, 
and each store was not an employing 
unit or employer within the act and 
had no merit rating that could be 
acquired by purchaser thereof.—Sea^ 
vey Hardware Co. v. Riley, 67 A-2d 
430, 96 N.H. 602. 

operations 

(1) Fact that state and federal 
governments for income tax purposes 
treated as a partnership the relation¬ 
ship between owner of gold dredging 
project and his employee who, under 
contract, was entitled to specified 
percentage of net profits for past 
services in discovering project and 
in aiding in development thereof, did 
not establish existence of partner¬ 
ship within state unemployment in¬ 
surance law for purpose of determin¬ 
ing whether operations at such min¬ 
ing project constituted a separate 
employing unit from other individual 
operations of owner.—Wiltsee v. 
California Employment Commission, 
168 P.2d 612, 69 CaI.App.2d 120. 

(2) Where agreement between 
owner of project and employee cre¬ 
ated only employer-employee relar 
tionship, and not a partnership or 
Joint venture, such project was not 
an employing unit separate from 
owner's other individual mining en¬ 
terprises.—Wiltsee V. California Em- 
j^loyment Commission, suprcu 
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IStimber of employees 

(1) The statutory provision la ap¬ 
plicable even though each separate 
establishment employs eight or more 
indlvlduala--<Cartersvllle Candlewick 
V. Hulet, 50 S.E.2d 947, 204 Ga. 609. 

(2) Number of employees required 
under afiUiate clause see supra I 110. 

60. Cal.—California Employment 

Commission v. Sutton, 158 P.2d 949, 
69 Cal.App.2d 181. 

61. N.J.—Singer Sewing Mach. Co. 
V. New Jersey Unemployment 
Compensation Commission, 27 A.2d 
889, 128 N.J.L*aw 611, affirmed 81 
A.2d 818, 130 N.J.Law 173. 

Xu Oeozgia 

It was said that the purpose of 
such a provision was to prevent large 
unitary businesses from breaking 
them up into small operations and 
thereby defeating the purposes of 
the act.—Jeffreys-McElrath Mfg. Co. 
V. Huiet, 27 S.E.2d 386, 196 Ga 710, 
150 A.L.R 1200—Union Dry Goods 
Co. V. Cook, 32 S.E.2d 190, 71 Ga.App. 
708. 

Xu ZTorth Carolina 

Under provision, since repealed, in¬ 
cluding contractor or subcontractor 
in definition of employer, dismantling 
of plumbing by partnership for gen¬ 
eral contractors engaged in the dem¬ 
olition or dismantling of buildings 
at camp under contract with the gov¬ 
ernment was held a part of the usual 
trade or occupation of the general 
contractors, rendering the partner¬ 
ship liable for contributions as an 
employing unit.—State ex reL Em- 
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make it an employer under the statute, is neverthe¬ 
less liable as such if the aggregate number of em¬ 
ployees employed directly by it and those employed 
hy the contractor in accordance with such provision 
•equals or exceeds the number required by statute.®^ 
The statute does not include every contract within 
its provisions,®* but the kind of contract con¬ 
templated is one for work or services which would 
ordinarily be performed by an employee, but which 
is being farmed or contracted out.®^ A corporation 
which does not employ the requisite number of em¬ 
ployees to render it subject to liability for contri¬ 
butions does not become liable therefor as an em¬ 
ployer because of employees hired by subcontractors 


with which another corporation owned by the same 
interests deals.®® The statute in no way destroys 
the relationship of contractor or subcontractor,®® 
and was not intended to destroy the right of compe¬ 
tent persons to have work done by independent 
contractors.®*^ 

Under a provision making the employer liable 
for contributions with respect to the wages of em¬ 
ployees of a contractor unless the latter performs 
work or is in fact actually available to perform 
work for anyone who may wish to contract with him 
and is also found to be engaged in an independently 
established trade, business, profession, or enter¬ 
prise, where the contractor is not actually available 


ployment Security Commission v. 
Kermon, 60 S.E.2d 680, 232 N.C. 342. 

62, Okl.—State ex rel. Okl. Employ¬ 
ment Sec. Commission v. Dickson 
on Co., 165 P.2d 979, 196 Okl. 495. 

Number of employees In general see 
supra § 1(<9. 

63. N.J.—^Texas Co. v. New Jersey 
Unemployment Compensation Com¬ 
mission, 40 A.2d 674, 132 N.J.Law 
362. affirmed 48 A.2d 918, 134 N.J. 
Law 614. 

Wash.—^Leggerlnl v. Department of 
Unemployment Compensation and 
Placement, 131 P.2d 729, 15 Wash. 
2d 618. 

tJonsignment oontract 

Oil company which consigned its 
products to a bulk distributor was 
not required, under the so-called con¬ 
tractor’s clause, to pay contributions 
assessed on wages paid consignee’s 
employees. 

Fla.—^Florida Indus. Commission v. 
State ex rel. Gulf Oil Corp., 32 So. 
2d 319, 159 Fla. 536. 

N.J.—Texas Co. v. New Jersey Un¬ 
employment Compensation Com¬ 
mission, 40 A.2d 674, 132 N.J.Law 
362, affirmed 48 A.2d 918, 134 N.J. 
Law 614. 

N.C.—State ex rel. Employment Sec. 
CoDoimission v. Tinnin, 65 S.E.2d 
884, 234 N.C. 75. 

Ijeasa 

Where lessees merely paid rent to 
lessor and wages to lessees’ em¬ 
ployees, such employees did not per¬ 
form services for lessor for wages 
within the act.—Union Dry Gk>ods 
Co. v. Cook, 32 S.E.2d 190, 71 Ga.App. 
708. 

N.J.—^Texas Co. v. New Jersey 
Unemplosrment Compensation Com¬ 
mission, 40 A.2d 674, 132 N.J.Law 
362, affirmed 48 A.2d 918, 134 N.J. 
Law 614. 

N.C.—State ex rel. Employment Sec. 
Commission v. Tinnin, 65 S.E.2d 
884, 234 N.C. 75. 

Oontraot for dlstrihutioxL of manu¬ 
facturer’s products held within stat¬ 
ute.—Singer Sewing Mach. Co. v. 
New Jersey Unemployment Compen¬ 


sation Commission, 27 A.2d 889, 128 
N.J.Law 611, affirmed 31 A.2d 818, 
130 N.J.Law 173. 

The word “work,” as used Injpro- 
vision includes accomplishment of 
any result necessarily or usually re¬ 
quired as a part of business of the 
employing unit as it is actually con¬ 
ducted, even though equipment and 
labor both are employed.—Jeffreys- 
McElrath Mfg. Co. v. Hulet, 27 S.E.2d 
386, 196 Ga. 710, 150 A.L.H. 1200. 
Concession In department store 

Where shoe and beauty i^op de¬ 
partments In large department store 
were operated by concessionaires 
who paid percentages of gross sales 
as ^*rent,” department store, many of 
whose employees did work essential 
to conduct of such departments, was 
an employing unit and liable for con¬ 
tributions in respect of employees of 
such departments.—Union Dry Goods 
Co. V. Cook, 32 S.E.2d 190, 71 Ga.App. 
708. 

TTsual business 

(1) Whether the work let to con¬ 
tractors is a part of usual business 

i of the employing unit is ordinarily 
a question of fact.—Jeffreys-McEl- 
rath Mfg. Co. v. Huiet, 27 S.E.2d 386, 
196 Ga- 710, 160 A.L.R. 1200. 

(2) The word “usual” in connec¬ 
tion with “business” as used in act is 
to be taken in its ordinary everyday 
meaning, and as so used, it means 
the same as “regular,” and does not 
mean essential to, a necessary part 
of, or for the purpose of such busi¬ 
ness,—Glldden Rural Elec. Co-Op. v. 
Iowa Employment Sec. Commission, 
20 N.W.2d 436, 236 Iowa 910. 

(3) Where hauling of rough lum¬ 
ber from contractors’ mills to de¬ 
fendant’s manufacturing plant was 
done solely by contractors, and none 
of such work was done by defendant 
directly through his own employees, 
work so performed by contractors 
would constitute no part of defend¬ 
ant’s usual business within act.— 
Jeffreys-McElrath Mfg. Co. v. Huiet, 
supra. 

(4) Where rural cooperative was 
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organized to manufacture, purchase, 
and distribute electricity, €uid to con¬ 
struct buildings, transmission lines, 
etc., and it engaged contractors to 
construct its primary transmission 
lines and most of Its service connec¬ 
tions, construction thereof was not 
part of cooperative’s usual trade, oc¬ 
cupation, profession, or business 
within the act, and, hence, contrac¬ 
tors’ employees could not be deemed 
cooperative’s employees for unem¬ 
ployment tax purposes.—Glldden Ru¬ 
ral Elec. Co.-Op. V. Iowa Employ¬ 
ment Sec. Commission, supnu 

(6) Where oil company, engaged 
generally in business of oil produc¬ 
tion, employed a drilling contractor 
to drill wells on lands owned or 
leased by it, drilling contractor while 
so engaged was in an employment 
which constituted a part of usual 
trade, occupation, profession, or busi¬ 
ness of oil company, so that oil com¬ 
pany would be deemed employer of 
each individual engaged in drilling 
of wells as employee of the drilling 
contractor.—State ex rel. Okl. Em¬ 
ployment Sec. Commission v. Dickson 
Oil Co., 166 P.2d 979, 196 Okl. 496. 

(6) Cultivating, purchasing and 
packing leaf tobacco are not a part 
of cigar manufacturing corporation’s 
usual trade, occupation, profession 
or business within the meaning of 
the law.—^Bayuk Cigars v. Chesnut, 
64 Pa.Dist & Co. 109, 67 Dauph.Co. 9. 

(7) Contracting for repairs, im¬ 
provements, and alterations to real 
estate acquired by savings bank by 
foreclosure is not contracting for 
work which is part of its “usual 
trade, occupation, profession or busi¬ 
ness” within statute.—^Malne Unem¬ 
ployment Compensation Cbmmission 
V. Maine Sav. Bank, 3 A.2d 897, 136 
Me. 136. 

65. S.C.—Jack Ulmer, Inc. v. Daniel, 

7 S.E.2d 829, 193 S.C. 193. 

6& Ill.--John Gabel Mfg. Co. v. 

Murphy, 62 N.E.2d 401, 390 m. 455. 
67. Minn.—^Rochester Dairy Co. v. 

Christgau, 14 N.W.2d 780, 217 

Minn. 460. 
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to perform work for others and is not engaged in 
an independently established business, the general 
employer is as a matter of law the employer of the 
employees of the contractor within the statute 
ani apart from such provision of the statute, it 
has been held that the determinative fact is whether 
the contractor in addition to work for the employer 
is customarily engaged in an independently estab¬ 
lished trade, occupation, profession, or business.®^ 
When the contractor or subcontractor is the employ¬ 
ing unit, the original person contracting with him 
is exempt from the application of the act.70 In or¬ 
der to make the contractor or subcontractor liable 
as an employing imit while he is performing work 
which is a part of the original contractor’s usual 
trade, occupation, or business, the contractor or 
subcontractor must, at the same time he is per¬ 
forming work for such employing unit, perform 
work or in fact be actually available to perform 
work for anyone who may wish to contract with 
him, and must also be found to be engaged in an 
independently established trade, business, profes¬ 
sion, or enterprise,^! otherwise the person receiving 
the benefit of the contract is the employing unitJ^ 
It has been held, however, that the fact that the 
contractor may be customarily engaged in an in¬ 
dependently established business will not have the 
effect of relieving the employing unit where it con¬ 
tracts for work that is actually a part of its usual 
trade or business.*^® 

§ 114. Simultaneous and Successive Employ¬ 
ers 

One employee may have two or more employers. 
Under a provision of the unemployment compensation 
act making the successor of an employer subject to the 
act, the purchaser of a single unit of a complex business 
does not become an employer subject to the act merely 
because his predecessor was; but the burden of ascer- 

68. N.Y.—In re Fischer, 41 N.£.2d 
71, 287 N.T. 497. 

69. Tenn.—-Wolfe v. Bryant, 181 S. 

W.2d 348. 181 Tenn. 867. 

70. HI.—^Photographic Illustrations 
V. Murphy. 59 3Sr.E.2d 681, 389 IlL 
884—New York Life Ins. Co. v. 

Murphy. 68 N.E.2d 182. 388 Ill. 816. 

71. HI.—^Photographic Hlustratlons 
V. Murphy. 69 N.E.2d 681, 889 HI. 

884—^Beth Weber. Inc., v. Murphy, 

68 N.E.2d 913. 389 Ill. 60. 

EKatatory provlJdoiL held appUoa. 

hie only between employing nnlts, 
and not as between employees.—New 
York Life Ins. Go. v. Murphy. 68 N.E. 

2d 182. 888 HI. 316. 

72. HI.—-New York Life Ins, Co. v, 

Murphy, supra. 

73. Ga^—0‘elCreys-McElrath Mfg. Co. 


talning his status under the act Is on the successor. 
The term ^‘successor’' has been held to apply, under some 
provisions, to persons to whom property descends by op¬ 
eration of law. 

One employee may have two or more employers 
or masters.7^ The purpose of a provision of the 
unemplo 3 mient compensation act that an employer 
not previously subject to the statute who acquires 
substantially all of the assets, organization, trade, or 
business of another employer who at the time of 
such acquisition was subject to the act shall im¬ 
mediately become subject thereto is to protect em¬ 
ployees against the loss of compensation during the 
initial period of business operation where the same 
business is substantially continued, even though un¬ 
der another form;*^® but the purchaser of a single 
imit of a complex business, such as a chain store, 
does not become an employer subject to the act 
merely because his predecessor was.*^® The burden 
of ascertaining his status under the unemployment 
compensation law, and of taking any steps which 
might be advantageous to him, rests on the suc¬ 
cessor.*^ ^ 

Under a statute defining an employer as ^ny in¬ 
dividual or employing unit which acquires the or¬ 
ganization, trade, or business, or substantially all of 
the assets of another which at the time of such ac¬ 
quisition was an employer subject to the act, a pur¬ 
chaser is charged with notice of the provisions of 
the act making him, as such purchaser, liable for 
taxes,*^® and with knowledge that his predecessor 
occupied the status of employer and that by virtue 
of such acquisition he succeeds to that status.^® 
The word “or” used in separating the provisions of 
such statute is used in the disjunctive, and it is not 
necessary that all of the provisions of the section 
must exist before a purchaser is an employer within 
its meaning.®® Likewise, the purchaser is not 

78. Tex.—State v. Lewis, Clv.App.., 
218 S.W.2d 616, error refused. 

79. Cal.—California Employment 

Stabilization Commission v. Lewis, 
157 P.2d 38, 68 CaI.App.2d 652. 

Tenn.—Southern Photo & Blue Print 
Co. v. Gore, 114 S.W.2d 796, 173 
Tenn. 69. 

80. Tex.—State v. Lewis, Civ.App., 
218 S.W.2d 516, error refused. 

Purchaser of substaatiaUy all assets 
A purchaser of **substantlally all 
of the assets'* of an employer under 
the act became liable for the tax. 
even though he did not acquire the 
organization, trade, or business of 
such employer. Thus, one who pur¬ 
chased cafe business, fixtures and 
equipment from an Individual who 
was an employer subject to act, in¬ 
stalled new furniture and fixtures 
1 and remodeled, but ma4e no effort 


V. Huiet, 27 S.B.2d 386. 196 Ga. 710, 
160 A.L.R. 1200. 

74w Mich.—O’Brian v. Michigan Un¬ 
employment Compensation Com¬ 
mission. 14 N.W.2d 660. 809 Mich. 
18. 

Miss.—^Pirst Nat Bank of Oxford v. 
Mississippi Unemployment Com¬ 
pensation Commission, 23 So.2d 
634, 199 Miss. 97. 

Wash.—Appeal of Parwest Taxi 
Service, 114 P.2d 164, 9 Wash.2d 
184. 

75. Conn.—-Harris v. Egan, 60 A.2d 
922, 186 Conn. 102, 4 A.L.B.2d 717. 

76« Conn.—^Shrans v. Administrator. 
Unemployment Compensation Act 
61 A.2d 684. 186 Conn. 120. 

77. Wash,—State Department of 
Unemployment Compensation and 
Placement v. Yasilatos, 160 P.2d 
695. 21 Wash.2d 140. 

171 , 
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improperly required to pay the tax even though he 
does not become an employer within the terms of the 
section basing the definition of an employer on the 
number of employees.*^ An employer within such 
provision is an employing unit which had in its 
employ the required number of persons for the 
specified period of time during the calendar year,®^ 
and where the predecessor unit did not have the 
required number of persons at any time during 
the year and had been dissolved, it was not an em¬ 
ployer subject to the act in that year, and, therefore, 
the purchaser by acquiring substantially all of its 
assets does not become subject to the act^^ 

Where the statute defines an employer as any 
employing unit which acquires the organization, 
trade, or business, or substantially all the assets of 
another employing unit, and which, if treated as 
a single unit with such other employing unit, would 
be an employer under the statute, the employment of 
the statutory number of individuals by the second 
employing unit may be tacked on the employment by 
its predecessor so as to make it liable for contribu¬ 
tions even though the second was not an employing 
unit prior to the time it acquired the assets of the 
first.84 One who has acquired naked legal title, as 
distinguished from the equitable title, of an or¬ 
ganization, trade, or business, may be liable for 
unemployment contributions as an employer 
but the receiver of a corporate employer cannot be 
deemed subject to the act as an employer merely 
because the corporation was,86 and he does not ^‘ac¬ 
quire” the assets, organization, trade, or business 
within the meaning of the statute, since the word 
"acquire” imports ownership, and is not satisfied by 
the mere custody or control that a receiver has.*^ 
A trustee in bankruptcy does not become an em¬ 


ployer within the meaning of the unemployment 
compensation law by acquiring title to all assets of 
a bankrupt employer.®* 

Under a provision that two or more employing 
units which are parties to, or the subject of, a 
merger, consolidation, or other form of reorganiza¬ 
tion effecting a change in legal identity or form 
shall be deemed to be a single employing unit for the 
purpose of computing contribution rates if it is 
found that immediately after such change the em¬ 
ploying enterprises of the predecessor employing 
unit or units are continued solely through a single 
emplo 3 ring unit as successor thereto, and immediate¬ 
ly after such change such successor is owned or con¬ 
trolled by substantially the same interests as the 
predecessor employing unit or units, the law is con¬ 
cerned with substantial ownership of the business 
unit or enterprise, and not with the technical rules 
of partnership law or corporation law.*® A trustee 
who acquired the capital stock of a corporate em- 
plo 3 ring unit on the death of the majority stock¬ 
holder is a successor employer, and not a con¬ 
tinuing predecessor employer,*® 

Under a statute relating to the period of liability 
of both employers where one has acquired "all or 
substantially all” the assets of another and such 
other has discontinued operations on such acquisi¬ 
tion, the quoted words will be accorded their every¬ 
day usage, and some degree of elasticity will be 
accorded to the word "substantial but neither 
of the succeeding entities acquires substantially all 
of its predecessor’s assets when a going business is 
carved roughly into quarters and three fourths goes 
to one successor corporation and one fourth to an¬ 
other,*® or when such a business is divided into 


to operate cafe under name of former 

owner, was an “employer” within 

statute.—State v. Lewis, supra. 

81. Cal.—California Employment 

Stabilization Commission v. Lewis, 
157 P.2d 38, 68 Cal.App.2d 552. 

88. Colo.—^Teets v. Rapalje, 148 P.2d 
815, 112 Colo. 825. 

83. Colo.—^Teets v. Bapalje, supra. 

84. N.C.—State ex rel. Bmplosunent 
Sec. Commission v. Whitehurst, 57 
S.B.2d 770, 231 N.C. 497. 

85. Tex.—Rubin v. State, ClvJ^pp., 
227 S.W.2d 882, error refused. 

86. Mass.—Commissioner of Insur¬ 
ance V. Broad Street Mut. Cas. Ins. 
Co., 44 N.E.2d 683, 312 Mass. 261, 
143 A.L.R. 982. 

87. Mass.—Commissioner of Insur¬ 
ance V. Broad Street Mut. Cas. Ins. 
Co., supra. 

88. U.S.—In re Park Brewing Co., 
D.C.Mich., 48 F.Supp. 750. 


89. Ill.—Llndley v. Murphy, 56 N.B. 

2d 832, 887 HL 506. 

Snooesslye employers held owned by 
substantially same interests 

(1) Where three partners owned 
el^rhty per cent of first partnership, 
one hundred per cent of second part¬ 
nership, and eighty-seven and one- 
half per cent of third partnership, 
each of which firms in turn carried 
on employing enterprise of prede¬ 
cessor as a single employing unit, 
each firm was substantially owned 
or controlled by the same Interests 
within contemplation of the Unem¬ 
ployment Compensation Act, and last 
firm was entitled to take advantage 
of experience rating of predecessor 
firms In computation of contribu¬ 
tions.—-Llndley V. Murphy, supra. 

(2) Where two of three members 
of new partnership, acquiring old 
partnership's business, also consti¬ 
tuted majority of members of old 
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partnership, new partnership, as old 
partnership's successor employer, 
was directly or indirectly owned or 
controlled, by legally enforceable 
means, by same interests as prede¬ 
cessor employer, and hence stood in 
predecessor’s position in respects 
contemplated by unemployment com¬ 
pensation law, even though third 
member of old partnership exercised 
controlling voice in management of 
its affalrs.—iArado v. Keitel, 182 S.W. 
2d 176, 353 Mo. 228. 

90. Ill.—Wlnakor v. Annunzlo, 99 
N.B.2d 191, 409 IllApp. 286. 

91- Utah.—Canada Dry Bottling C6. 
of Utah V. Board of Review, Indus. 
Commission of Utah, Dept of Em¬ 
ployment Sec., 223 P.2d 586, 22 
A.L.R.2d 664. 

92. Utah.—Canada Dry Bottling Ca. 
of Utah V. Board of Review, Indus,. 
Commission of Utah, Dept of Em?- 
ployment Sec., supra. 
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halves and each successor corporation takes one 

half.93 

Where the statute limits the amount of contribu¬ 
tions to be made by the employer by providing that 
wages shall not include that part of the remunera¬ 
tion paid to any individual over a specified amount 
annually, there is no liability for contributions based 
on remuneration paid over the statutory amount by 
a business enterprise which was, in a business or 
economic sense, a single employing unit, although in 
contemplation of partnership law there were, due 

3. Particular Employments^ 

§ 115. Agricultural Labor 

Whether particular work constitutes agricultural 
labor, within a provision excluding such labor from the 
operation of unemployment compensation acts, must be 
decided on the particular facts of each case, giving ef¬ 
fect to statutory definitions. 

The purpose of an exemption or exclusion of 
agricultural labor from an unemployment compen¬ 
sation law is not to exclude a certain class of em¬ 
ployees from the benefits of social security legisla¬ 


te death, retirement, and withdrawal of partners, 
several successive partnerships during the j’ear.®^ 

The term "successor,” within a provision of the 
statute defining "employer” as including the succes¬ 
sor of a person, partnership, firm, association, or 
corporation, imports a devolution of property by 
statutory succession.^® It applies to persons to 
whom property descends by operation of law,®® and 
not to a situation where property passes by the 
voluntary acts of the owners and it does not in¬ 
clude vendees or transferees of a covered em¬ 
ployer.®® 

Employers, and Employees 

tion,®® but to exclude the industry in which such 
employees are engaged from the burden of the 
law.l Language, in an unemplo 3 'ment compensation 
act, to the effect that the coverage shall not include 
agricultural labor, is in essence a proviso,^ and, be¬ 
ing contradictory to the purview of the statute, is 
controlling;® it should not be whittled down by 
narrow construction.*^ A statutory definition of 
"agricultural labor’* will be given effect,® as will a 


SS. Utah.—Surgical Supply Center 
V. Industrial Commission of Utah, 
Dept, of Employment Sec., 223 P.2d 
693. 

34. Ill.—^Karlson v. Murphy, 56 N.B. 
2d 839, 387 Ill. 436. 

95. N.T.—Claim of Turano, 23 N.T. 

S.2d 213, 260 App.Dlv. 971, affirmed 
Turano v. Wightman, 35 N.B,2d 

925, 286 N.T. 674. 

96. N.T.—Claim of Turano, 23 N.T. 

S.2d 213, 260 App.Div. 971. affirmed 
Turano v. Wightman, 35 N.B.2d 

926, 286 N.T. 674. 

97. N.T.—Claim of Turano, 23 N.T. 

S.2d 213, 260 App.Div. 971, affirmed 
Turano v. Wightman, 35 N.E.2d 

926, 286 N.T. 674. 

96. N.T.—Wiener v. Miller, 29 N.T. 

S.2d 652, 262 App.Div. 924. 

Keld not snooessor 
Where trucking corporation cov¬ 
ered by unemployment insurance law 
transferred its trucks to corpora¬ 
tion’s president who was a preferred 
creditor under chattel mortgage cov- 
•ering the trucks, and went out of 
business, and partnership was organ¬ 
ized by president with a former em¬ 
ployee, and three other employees of 
<iorporation were hired by partner¬ 
ship which did not have four em¬ 
ployees, the partnership was not a 
successor to the corporation and, 
hence, was not liable for unemploy¬ 
ment Insurance contributions.—^Wie¬ 
ner V. Miller, supra. 

99. Iowa.—Stromberg Hatchery v. 


Iowa Employment Sec. Commis¬ 
sion, 33 N.W.2d 498, 239 Iowa 1047. 

1. Iowa.—Stromberg Hatchery v. 
Iowa Employment Sec. Commis¬ 
sion, supra. 

2. N.J.—^Henry A, Dreer, Inc. v. Un¬ 
employment Compensation Com¬ 
mission, 21 A.2d 690, 127 N.J.Law 
149. 

3. N.J.—Henry A. Dreer, Inc., v. Un¬ 
employment Compensation Com¬ 
mission, supra. 

4. Mo.—^Murphy v. Mid-West Mush¬ 
room Co., 168 S.W.2d 75, 360 Mo. 
658. 

N.J.—^Henry A. Dreer, Inc., v. Un¬ 
employment Compensation Com¬ 
mission, 21 A.2d 690, 127 N.J.Law 
149. 

Administrative or Judicial legislation 
In view of the express statutory 
intent to except agricultural labor 
from act, referring to such classifica¬ 
tion in general terms without refer¬ 
ence to status of employer, any labor 
which is essentially agricultural in 
nature and which cannot be other¬ 
wise regarded by reason of any 
change in the custom of doing It 
should not be included within opersL- 
tion of act by administrative or ju¬ 
dicial legislation under the guise 
of liberal interpretation.—California 
Employment Commission v. Hovace- 
vich, 166 P.2d 917, 27 Cal.2d 646. 
Meaning not restricted to labor on 
farm 

In view of the commonly under¬ 
stood meaning of the term ^'agricul- 
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tural labor,*' court could not con¬ 
strue such term as meaning only 
such agricultural labor as is per¬ 
formed on a farm.—St. Louis Rose 
Co. V. Unemployment Compensation 
Commission, 159 S.W.2d 249, 348 Mo. 
1163. 

Administrative dlffieultieB 

(1) The fact that administrative 
difficulties may have influenced legis¬ 
lature in exempting agricultural la¬ 
bor does not authorize courts or com¬ 
missions to restrict operation of such 
general exemption to such classes of 
farm labor as would be seriously in¬ 
volved in such difficulties if subject¬ 
ed to provisions of act.—California 
Employment Commission v. Bowden, 
126 P.2d 972, 52 Cal.App.2d Supp. 
841. 

(2) The practical reason motivat¬ 
ing the exemption of agricultural 
labor, which is the avoidance of ad¬ 
ministrative difficulties in ascer¬ 
taining and collecting the tax, in¬ 
volving expense disproportionate to 
the resulting advantage, does not ap¬ 
ply where employer maintains a cen¬ 
tral place of business easily accessi¬ 
ble to taxing authorities, and is 
equipped to keep adequate employ¬ 
ment records.—California Employ¬ 
ment Commission v. Butte County 
Rice Growers Ass’n, 154 P.2d 892, 25 
Cal.2d 624. 

5. Wash.—^In re TaJdma Fruit Grow¬ 
ers Ass'n, 146 P.2d 800, 20 Wash-Sd 

202—Cowlche Growers v. -Rates^ 

117 P.2d 624, 110 Wash.2d 585. 
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statutory requirement that work by a "farm labor¬ 
er,” to be excluded, be performed "on a farm,”* 
a statutory amendment manifesting a legislative in¬ 
tent to exempt only the employees of a person ac¬ 
tually operating a farm as that term is commonly 
understood,*^ a statute* or a regulation of the in¬ 
dustrial commission* providing that the activity is 
not agricultural labor unless it is carried on as an 
incident to ordinary farming operations, a regula¬ 
tion of such a commission that the term “farm” 
embraces the farm in the ordinarily accepted 
sense,and a statutory provision that services in 
the employ of a person operating a farm only in¬ 
cidentally to a principal occupation which would 
otherwise be termed covered employment, shall not 
be excluded.li A definition of “agricultural labor” 
in a rule of the state unemployment commission may 


be given effect ;!* but such a commission has no 
authority to restrict the meaning of the expression 
as used by the legislature in the statute.l* 

There has been said to be considerable confusion 
in the decisions concerning the interpretation of the 
term “agricultural labor,” or like terms, as used in 
the exemption clauses of unemployment compensa¬ 
tion acts.14 In determining whether an enterprise is 
to be exempted as agricultural labor, the conditions 
under which products are produced and labor em¬ 
ployed must be considered,^6 as well as the place,i* 
the method and manner of production,!*^ and the 
labor practices employed ;i* but it has been held that 
it does not matter wherei* or from whom*® the work 
is done, since the kind of work is the controlling 
principle.*! Under still other authority, the true 
test is not merely the nature of the work per- 


a N.T.—In re Palmer, 87 N.T.S.2d 
60. 264 App.Dlv. 971. 

7. Okl.—Wilson v. Oklahoma Em¬ 
ployment Sec. Commission, 231 
P.2d 664, 204 Okl. 601. 

▲ commercial hrudness which is 
not a farmingr operation in any sense 
of the word is not intended to be ex¬ 
empted from the operation of the 
law.—Wilson v. Oklahoma Employ¬ 
ment Sec. Commission, supra. 

8. Utah.—CSBLche Valley Turkey 
Growers Ass'n v. Industrial Com¬ 
mission, 144 P.2d 537, 106 Utah 1. 

9. Colo.—Great Western Mushroom 
Co. V. Industrial Commission, 82 
P.2d 761, 103 Colo. 39. 

OpearatLons of floral ooxupaziy 

Under such resrulation, employees 
of a floral company engaged in pack¬ 
ing, transporting, and marketing 
company's products were not engaged 
in agricultural labor, since their ac¬ 
tivities were not incident to ordinary 
farming operations.—^Park Floral Co. 
V. Industrial Commission, 91 P.2d 
493, 104 Colo. 850. 

la Colo.—-Park Floral Co. v. Indus¬ 
trial Commission, supra. 
OxeMihoiises and retail atorea of 
floral company 

Employees of a floral company en¬ 
gaged chiefly in growing plants in 
greenhouses were not engaged in 
agricultural labor in view of such 
regulation, greenhouses and retail 
stores not being 'Tarms" In ordinary 
sense of the term.—Park Floral Co. 
V. Industrial Commission, supra. 

11. Idaho.—Meader v. Unemploy¬ 
ment Compensation Division of In¬ 
dustrial Acc. Board, 186 F.2d 984, 
64 Idaho 716. 

IS. Arlz.—Employment Security 
Commission v. Arizona Citrus 
Growers, 144 P.2d 682, 61 Arlz. 96. 
Rule held valid 

The employment commission's rule 


restricting agricultural labor, for 
purposes of exemption, to services 
performed by employee of owner or 
tenant on farm on which materials 
in their raw or natural state were 
produced, and excluding services in¬ 
cidental to manufacturing or com¬ 
mercial operations, is valid.—Califor¬ 
nia Employment Commission v. 
Butte County Rice Grrowers Ass'n, 
164 P.2d 892, 26 Cal.2d 624^People 
V, Glesbrecht. 208 P.2d 101, 90 Cal. 
App.2d 669. 

13. Cal.—California Employment 
Commission v. Kovacevich, 166 P. 
2d 917, 27 Cal.2d 646. 

Btfle construed to avoid restrlotion 
Cal.—California Employment Com¬ 
mission’ V. Kovacevich, supra. 
Speolaliztfd servlceB 

Rule of state employment conomls- 
sion that specialized services not 
closely connected with agriculture do 
not constitute agricultural labor, al¬ 
though performed on a farm by em¬ 
ployee of owner or tenant, is unrea¬ 
sonable, arbitrary and discriminatory 
In so far as it purports to exclude 
from classiflcation of agricultural 
labor work essential to, or directly 
connected with, growing of agiicxil- 
tural crops on a large ranch.—^Irvine 
Co. V. California Employment Com¬ 
mission, 166 P.2d 908, 27 Chl.2d 670. 

14. Wash.—State v. Christensen, 
137 P.2d 612, 18 Wafih.2d 7, 146 
ALJL 1802. 

16. N.D.—Unemployment Compensa¬ 
tion Division of Workmen's Com¬ 
pensation Bureau v. Valkei^s 
Greenhouses, 296 N.W. 148, 70 NJD. 
615. 

ExMag ooaditioiui; agrionltiixe in, 
eutizety 

The legislature, in using the term 
^'agricultural labor” to describe an 
exemption, contemplated conditions 
existing at time of passage of suet 
and well known to legislature, 
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contemplated that term should 
broadly apply to business of agri¬ 
culture In its entirety rather than 
that exemption be limited to agri¬ 
cultural labor under primitive condi¬ 
tions.—Irvine Co. v. California Em¬ 
ployment Commission, 166 P.2d 908, 
27 Cal.2d 670. 

Farm as inddental to other ooonpa- 
tion 

The words "only Incidental,” as 
used in statutory provision that ex¬ 
ception of enumerated varieties of 
agricultural labor from covered em¬ 
ployment does not exclude services 
performed in employ of any person 
who operates farm "only incidental” 
to a principal occupation which 
would otherwise be termed covered 
employment, means service per¬ 
formed for no other purpose thaji for 
the use, beneflt, and promotion of 
such principal occupation.—Carstens 
Packing Co. v. Unemployment Com¬ 
pensation Division of Industrial Acci¬ 
dent Board, 144 P.2d 203, 65 Idaho 
870. 

18. Colo.—Park Floral Co. v. Indus¬ 
trial Commission, 91 P.2d 492, 104 
Colo. 350. 

17. Colo.—Park Floral Co. v. Indus¬ 
trial Commission, supra. 

18i Colo.—^Park Floral Co. v. Indus¬ 
trial Commission, supra. 

N.D.—Unemployment Compensation 
Division of Workmen's Compensa¬ 
tion Bureau of Walker's Greenhous¬ 
es, 296 N.W. 143, 70 N.D. 615. 

19. Utah.—Cache Valley Turkey 
Growers Ass'n v. Industrial Com¬ 
mission, 144 P.2d 637, 106 Utah 1. 

20. Utah.—Cache Valley Turkey 
Growers Ass'n v. Industrial Com¬ 
mission, supra. 

21. Utah.—Cache Valley Turkey 
Growers Ass'n v. Industrial Com- 
xnlssion« supra. 
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formed,22 but the nature of the work modified by 
the custom of doing it determines whether it falls 
within the agricultural or the industrial field.23 It 
has been held that the main purpose of the opera¬ 
tion must first be looked toM 

While the basic meaning of "agricultural labor** 
has been held to be farm labor,25 “agricultural 
labor’* has been held much broader and more com¬ 
prehensive than “farm labor,”2 6 and more com¬ 
prehensive than “farming.’’27 The term "agri¬ 
cultural labor” embraces every process and step 
taken and necessary to the completion of a finished 
farm product,28 and the term has been required to 
be defined in its broader sense as the science and art 
of production of plants and animals useful to man,22 
which includes farming, horticulture, forestry, 
dairying, sugar making, etc.30 Whether particular 
work constitutes agricultural labor must be decided 
in each case on the facts involved and by applying 
pertinent general rules,*31 so, where an employer’s 
business is agricultural, and the work of an em¬ 
ployee is germane and incidental to that business, 
the exemption is applicable.32 

In the absence of a definition or other express 
terms to the contrary indicating the legislative 
intent in using the term "farm laborer,” it is 
proper to define the term by reference to its cus¬ 
tomary and ordinary usage.23 Where a special 


commission, in drafting the bill on which the state 
unemployment compensation act was based, took 
account of a federal act, which was paralleled, and 
of a federal regulation defining “agricultural labor,” 
the assumption is justified that it and the legislature 
intended a like meaning as attaching to the term 
when used in the state act.®^ 

Service by or for farmer; machinery. The his¬ 
tory of federal legislation, in conformity with which 
a particular state law was adopted, has been held to 
show an intent to exclude all agricultural labor, 
whether the service is performed directly by the 
farmer who has machinery adapted to that opera¬ 
tion or by a third person in behalf of the farmer 
who lacks machinery essential to prepare the prod¬ 
uct for market.35 

^Commercial operation^* distinguished. Under 
an administrative regulation making employees en¬ 
gaged in "commercial operations,” as contradis¬ 
tinguished from "ordinary farming operations,” 
subject to the act, the important element of com¬ 
mercial operations is that of buying, selling, and 
exchange in the market.*® 

Services by or for co-operative or association. 
The fact that a farmers* co-operative corporation 
performs services for nonmembers does not change 
employment, if otherwise agricultural, to nonagri- 
cultural.*'^ A statute providing for the same treat- 


22 , Wash.—^In re Takima Prult 
Orowers Ass*n, 146 P.2d 800, 20 
Wash.2d 202. 

28. Cal.—California Employment 
Commission v. Butte County Rice 
Growers Ass’n, 164 P.2d 892, 25 Cal. 
2d 624. 

Wash,—In re Yakima Fruit Grow¬ 
ers Ass*n, 146 P.2d 800, 20 Wash.2d 
202 . 

Effect of ohaagre in ouBtom on meth¬ 
od of work 

No changre in the custom or method 
of doing: work in the actual produc¬ 
tion of agricultural crop can make 
such labor anything other than agri¬ 
cultural labor within exclusion 
clause, even though work is done by 
employees of a person or corpora¬ 
tion whose business is industrial or 
commercial rather than agricultural 
in nature.—California Employment 
Commission v. Kovacevlch, 166 P.2d 
917, 27 Cal.2d 646. 

24. Wash.—State v. Christensen, 187 
P.2d 612, 18 Wash.2d 7, 146 A.L.R. 
1802. 

25. HI.—Oak Woods Cemetery Ass’n 
V. Murphy, 60 N.E.2d 582, 888 lU. 
301. 

26. Idaho.—Carstens Packing Co. v. 
Industrial Accident Board, 128 P. 
2d 1001, 63 Idaho 618. 


Mo.—St. Louis Rose Co. v. Unem¬ 
ployment Compensation Commis¬ 
sion, 169 S.W.2d 249, 348 Mo. 1153. 

27. Mo .—St Louis Rose Co. v. Un¬ 
employment Compensation Com¬ 
mission, supra. 

28. Idaho.—Carstens Packing Co. v. 

Industrial Accident Board, 123 P.2d 
1001. 63 Idaho 613—Big Wood 

Canal Co. v. Unemployment Com¬ 
pensation Division of Industrial 
Accident Board, 100 P.2d 49, 61 Ida¬ 
ho 247. 

29. Mo.—^Murphy v. Mid-West Mush¬ 
room Co., 168 S.W.2d 75, 360 Mo. 
668—St. Louis Rose Co. v. Unem¬ 
ployment Compensation Commis¬ 
sion, 159 S.W.2d 249, 848 Mo. 1163. 

30. Mo.—Murphy v. Mid-West Mush¬ 
room Co., 168 S.W.2d 75, 360 Mo. 
658—St Louis Rose Co. v. Unem¬ 
ployment Compensation Commis¬ 
sion, 169 S.W.2d 249, 848 Mo. 1153. 

31. Cal.—^Irvine Co. v. California 
Employment Commission, 165 P.2d 
908. 27 Cal.2d 670. 

Idaho.—Sm 3 rthe v. Phoenix, 123 P.2d 
1010, 63 Idaho 686. 

Bervloe In opexatlxig irxlgration 

system was held agricultural labor. 

—^Big Wood Canal Co. v. Unemploy¬ 
ment Compensation Division of In¬ 
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dustrial Accident Board, 100 P.2d 49, 
61 Idaho 247. 

Kitchen work done in labor camps 
was not agricultural labor.—•Vollman 
V. California Employment Stabiliza¬ 
tion Commission, 231 P.2d 137, 104 
Cal.App.2d 94. 

Clerical and administrative work¬ 
ers on a ranch, whose services are 
directly concerned with business of 
keeping records of crop production 
and with management and supervi¬ 
sion of farming enterprise, are in¬ 
cluded in agricultural labor.—^Irvine 
Co. V. California Employment Com¬ 
mission, 165 P.2d 908, 27 CaJ.2d 670. 

32. N.J.—^Henry A. Dreer, Inc. v. 
Unemployment Compensation Com¬ 
mission, 21 A.2d 690, 127 N.J.Law 
149. 

33. Wis.—Cedarburg Pox Farms v. 
Industrial Commission, 6 N.W.2d 
687, 241 Wis. 604. 

34. Conn.—Duys & Co. v. Tone, 
6 A.2d 23, 126 Conn. 800. 

35. N.Y.—^In re Lazarus, 64 NJE.2d 
169, 294 N.Y. 613. 

36. Conn.—American Sumatra To¬ 
bacco Corp. V. Tone, 15 A.2d 80* 
127 Conn. 132. 

37- Idaho.—^In re Farmers C6-op. 
Creamery Co.. 165 P.2d 762, 66 
Idaho 70. 
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meat for a co-operative association as for its fanner 
members as to exemptions under laws applying to 
agricultural products does not affect the liability of 
such an association for unemployment compensa¬ 
tion contributions.** A member and director of a 
local co-operative growers' association, represent¬ 
ing it at the central co-operative association’s meet¬ 
ings, is not engaged in agricultural labor;** nor are 
warehouse employees of a co-operative agricultural 
association, where the warehouse is a general one 
open to the public.^® Services performed for a 
mutual nonprofit association engaged in irrigation 
have been held to be within the statutory exception 
of services performed in the employ of an individual 
owner or tenant operating a farm in connection 
with the cultivation of soil or the production and 
harvesting of crops.*^ 

Amendment of statute; prospective operation. 
An amendment to the federal Social Security Act, 
defining "agricultural labor,” does not amend a 
state imemplo 3 rment compensation law;^* and a 
state statute, amending a prior statute and contain¬ 
ing such a definition, cannot operate before its ef¬ 
fective date, where it does not purport to have a 
retrospective effect^* 

Lease of land. Where a landlord leases part of 
his land to increase his own agricultural production, 
such leasing is an agricultural function.^^ 


§ 116 . -Processing and Handling Prod¬ 

ucts 

Activities connected with the preparation of farm 
products for use or sale may be such as to be regarded 
as industrial In nature, rather than agricultural. 

With respect to the definition of “agricultural 
labor,” exempted from the operation of an unem¬ 
ployment compensation statute, many activities con¬ 
nected with the preparation of farm products for 
use or sale, which formerly were carried on upon 
the farm or in intimate connection with it, have 
gradually become specialized and removed from 
the farm, so that such work may properly be re¬ 
garded as industrial in nature rather than agri¬ 
cultural in the common conception of that term.^® 
A statute containing such exemption, and regula¬ 
tions for its administration, have been held to recog¬ 
nize that harvested crops may, owing to the way 
they are handled, lose their agricultural character 
and become articles of commerce or manufacture,^® 
especially after the raw or natural material has 
been removed from the farm where grown.^^ 

Agricultural labor, as exempted from the opera¬ 
tion of unemployment compensation statutes, has 
been held to include workers packing for shipment, 
addressing agricultural products, and doing field 
work for a farm owner and operator,^* green¬ 
house men in such operator’s employ,^* the process¬ 
ing of farm products, consisting of washing, sort¬ 
ing, grading, packing, and crating them, so as to 
make them marketable, but involving no physical 
or chemical change in substance or structure,®® em- 


Oatberlii^ and d^verlnff uille 

Services performed by truck driv¬ 
ers under contract with farmers’ co¬ 
operative corporation in gathering’ 
milk from member and non-member 
producers and delivering it to cream¬ 
ery constituted agricultural labor.— 
In re IVurmers Co-op. Creamery Co., 
supra. 

88- CaX^-CELlifomia Employment 
Commission v. Butte County Rice 
Growers Ass’n, 154 P.2d 892, 25 
Cal.2d 624. 

39- Cal.—California Emploirment 
Stabilization Commission v. Sacra¬ 
mento Valley Walnut Growers 
Ass’n, 156 P.2d 274, 68 CaLApp.2d 
173. 

40. Cal.—California Employment 
Commission v. Butte County Rice 
Growers Ass’n, 154 P.2d 892, 25 
Cal.2d 624. 

41. Idaho.—^Blg Wood Canal Co. v. 
Unemployment Compensation Divi¬ 
sion of Industrial Accident Board, 
126 P.2d 15, 63 Idaho 785. 

42. Arlz.—^Employment Security 
Commission v. Arizona Citrus 
Growers, 144 P.2d 682, 61 Arlz. 96. 


43- Arlz.—^Eknployment Security 
Conunlssion v. Arizona Citrus 
Growers, supra. 

Wash.—Cowlche Growers v. Bates, 
117 P.2d 624, 10 Wash.2d 585. 

44. Cal.—Irvine Co. v. California 
Employment Commission, 165 P,2d 
908, 27 Cal.2d 570. 

Services in oonneotlon with crop- 
share lease 

Where rancher leased parts of 
ranch on a crop-sharing basis to in¬ 
crease total production of ranch, 
services of ranch employees in con¬ 
nection with drainage and reclama¬ 
tion of land in operating sprinkler 
system for irrigation and making 
repairs which tenant had no facility 
to make and harvesting tenant’s 
grown crop, for which services ei¬ 
ther no charge was made or charge 
was computed on a cost basis, were 
agricultural labor.—^Irvine Co. v. Cal- 
lfox*nla Employment Commission, su¬ 
pra. 

45. Conn.—H. Buys & Co. v. Tone, 5 
A.2d 23, 125 Conn. 300. 
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Employees of factory or paoklng 
house 

When agricultural or horticultural 
products leave farmer or grower, as 
such, and are brought to an independ¬ 
ent or co-operative factory or pack¬ 
ing house for processing, grading, 
packing, and marketing, such prod¬ 
ucts enter status of “Industry,” and 
seivices performed by employees of 
factory or packing house are not “ag¬ 
ricultural labor” but constitute em¬ 
ployment in industry.—^In re Yakima 
Fruit Growers Ass’n, 146 P.2d 800, 20 
Wash.2d 202. 

46. Ariz.—Wayland v. Eleck, 112 P. 
2d 207, 57 Arlz. 135. 

47. Ariz.—Wayland v. Eleck, supra. 

48. N.J.—Henry A. Dreer, Inc., v. 
Unemploment Compensation Com¬ 
mission, 21 A.2d 690, 127 N.J.Law 
149. 

49. N.J.—Henry A. Dreer, Inc., v. 
Unemployment Compensation Com¬ 
mission, supra. 

Horticulture see infra S 119. 

50. Idaho.—Batt v. Unemployment 
Compensation Division of Indus- 
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ployees processing turkeys for market, although the 
work is not done on a farm or for a farmer, hut 
for, and in the plant of, a nonprofit mutual corpo¬ 
ration organized hy a number of farmers to do 
the work,and persons employed to pack tobacco 
in warehouses by a corporation which grows its 
own tobacco, where there is no market for the 
tobacco at the time it is brought to the warehouses, 
and the various steps required to prepare the to¬ 
bacco for market are part of one continuous opera¬ 
tion and whatever labor is put on tobacco up 
to the time that it is finally packed, prepared for 
market in the usual way, or ready for delivery, has 
been held incident to the cultivation and marketing 
of the crop and therefore within the term "agri¬ 
cultural labor,” whether the labor is applied in a 
warehouse on or off the farm where the tobacco 
is raised.53 On the other hand, the term has been 
held not to include employees of a tobacco dealer 
who were engaged in processing and handling to¬ 
bacco grown on land not owned by the dealer,54 or 
services in baling hay, where the workmen are not 
employees of the farm owner or tenant, but are 
employees of the person baling hay on contract with 

farmers.65 

A statutory proviso excluding the services of 
laborers processing, packing, and marketing farm 
produce excludes the produce of all farmers, wheth¬ 
er processed on their own farms or at the processing 
plants of others.55 Whether labor is agricultural 
labor within such a provision depends on the type 


of service rendered by the employees to the em- 
ployer,57 and not on the occupation, business, or 
profession of the employer.®8 Under a statute so- 
providing, services performed in processing, packing, 
and marketing farm products are not agpri cultural 
in nature unless they are performed in the employ of 
the owner or tenant operating the farm and as an 
incident to ordinary farming operations.®8 Wheth¬ 
er particular activities are incident to ordinary 
farming operations, or are commercial operations, 
depends on the facts of the particular case,®® and 
no definite rule of general application can be 
evolved,®^ although any doubt should be resolved in 
favor of exemption.®^ 

Rules and regulations; ^commercial operations/^ 
Under a statute exempting agricultural labor, a 
regulation adopted by the administrator that em¬ 
ployees engaged in processing and packing must be 
employees of the owner or tenant of the land on 
which the crops have been raised, in order to be 
exempt, does not involve an invalid delegation of 
legislative authority to an administrative oflScer.®^ 
A regulation of a state department of labor and 
industry cannot be applied so as to limit agricultural 
labor to that processing which is done on the farm, 
where more processing is required to make the 
product marketable.®^ The limitation in a para¬ 
graph of a rule of an employment commission pro¬ 
viding that "services hereinabove set forth” do 
not constitute agricultural labor imless performed 
by an employee of the owner or tenant of the 


trial Accident Board, 123 P.2d 1004, 
63 Idaho 672, 139 A.L..R. 1157. 

61. Utah.—Cache Valley Turkey 
Growers Ass'n v. Industrial Com¬ 
mission, 144 P.2d 537, 106 Utah 1. 
52. Conn.—American Sumatra To¬ 
bacco Corp. V. Tone, 15 A, 2d 30, 
127 Conn. 182. 

63. Pa.—^Bayuk Cigars v. Chesnut, 
54 Pa.Dlst. & Co. 109, 67 Dauph.Co. 
9. 

64. Conn.—H. Buys & Co. v. Tone, 5 
A.2d 23, 125 Conn. 800. 

56. Cal.—^Enos v. California Employ¬ 
ment Stabilization Commission, 225 
P.2d 641, 101 Cal.App.2d 606—Peo¬ 
ple V. Giesbrecht, 208 P.2d 101, 90 
Cal.App.2d 569—California Employ¬ 
ment Commission v. Rose, 155 P. 
2d 702, 67 Cal.App.2d 864. 
Oporations held not ‘^harvestings 
Cal.—Enos v. California EmploTment 
Stabilization Commission, 226 P.2d 
641, 101 Cal.App.2d 606. 

Sffeot of cutting or raking on one 
occasion 

Even thoufh one workman on one 
occasion performed some service in 
cutting or raking hay, whl<di serv- 

■81C.J.S.—12 


ices might be exempt from the act, 
such service could not render the 
commercial enterprise of baling hay 
Tinder contract with farmers wholly 
agricultural, since as soon as the hay 
was cut, raked, harvested, and deliv¬ 
ered for baling, the exemption ceas¬ 
ed, and the subsequent haybaling op¬ 
erations became subject to contribu¬ 
tions under the act.—People v. Gies¬ 
brecht, 203 P.2d 101, 90 Cal.App.2d 
569. 

56. Idaho.—In re Batt. 167 P.2d 647, 
66 Idaho 188. 

Processing produce of own and oth¬ 
ers’ farms 

A farmer and his employees, proc¬ 
essing, pacing, and marketing pro¬ 
duce of his own and his neighbors’ 
farms, were engaged in agricultural 
labor within such proviso.—^In re 
Batt, supra. 

57. Idaho.—^In re Batt, supra. 

58. Idaho.—In re Batt, supra. 

69. Wyo.—Janssen v. Employment 
Sec. Commission, 192 P.2d 606, 64 
Wyo. 330. 

60. Wyo.—Janssen v. Employment 
Sec. Commission, supra. 
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Use of modem equipment 

Services performed in processing, 
packing, and marketing products 
grown on farms operated by employ¬ 
er as owner or tenant were incident 
to ordinary farming operations, even 
though employer owned and used 
modem equipment in connection with 
such activities.—Janssen v. Employ¬ 
ment Sec. Commission, supra. 
Products purchased by processor or 
on oottslgament 

Services performed In processing, 
packing, and marketing products 
grown by others and pur<diased by 
processor or handled on consignment 
are not performed in the employ of 
owner or tenant operating a farm as 
an incident to ordinary farming op- 
erations.-^anssen v. Employment 
Sec. Commission, supra. 

61. Wyo.—Janssen v. Employment 
Sec. Commission, supra. 

62. Wyo.—Janssen v. Employment 
Sec. Ck>mmlasion, supra. 

63. Conn.—H. Buys & Co. v. Tone, 5 
A.2d 23, 125 Conn. 300. 

64. OPa.—^Bayuk Cigars v. Chesnut, 
54 PaJ>ist. & Co. 109, 57 Bauph. 
Co. 9. 
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farm on which the raw materials were produced has 
been held to apply only to services, described in an 
immediately preceding paragraph, in drying, pack¬ 
aging, transporting, and marketing materials pro¬ 
duced on the farm, and not to those described in 
an earlier paragraph defining agricultural labor as 
including all services performed on the farm in 
connection with the cultivation of the soil, the rais¬ 
ing and harvesting of crops, etc.®5 

Under a regulation making employees engaged in 
"commercial operations,” as distinguished from 
"ordinary farming operations,” subject to the act, 
“sectionizers” in a citrus-canning plant have been 
held engaged in an enterprise not incidental to or¬ 
dinary fanning operations, but engaged in a com¬ 
mercial operation;®® but employees of a corpora¬ 
tion, growing tobacco and packing it in the corpo¬ 
ration’s warehouse, have been held not subject to 
the act as engaged in commercial operations.®^ 

Terminal market. The statutory exemption of 
agricultural labor may be made not to apply to 
service performed in connection with any agricul¬ 
tural or horticultural commodity after its delivery to 


81 C.J.S. 

a terminal market for distribution for consump¬ 
tion.®® 

Co-operative associations. The operation of pack¬ 
ing houses by co-operative associations is not sub¬ 
ject to the administrative difiSculties and account¬ 
ing inconveniences which constitute the principal 
reason for excluding farm work from legislation as 
to imemployment insurance.®® 

§ 117. _Fruit and Vegetable Growers and 

Processors 

with respect to a state unemployment compensation 
act, the term “agricultural labor” has been held to apply 
to labor. In the processing of fruit, only when and If 
such labor Is performed as Incident to ordinary farming 
operations, or, In the case of fruits and vegetables, as 
an Incident to the preparation thereof for market. 

With respect to a state unemployment compen¬ 
sation act, the term “agricultural labor” has been 
held to apply to labor, in the processing of fruit, 
only when and if such labor is performed as incident 
to ordinary farming operations, or, in the case of 
fruits and vegetables, as an incident to the prepara¬ 
tion thereof for market'^® Where an individual 
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es. Cal.—California Emplosmient 
Commission v. Bowden, 126 P.2d 
972, 52 Cal.App.2d Supp. 841. 
ee. Fla.—^Florida Industrial Com¬ 
mission V. Growers Equipment Co., 
12 So.2d 889, 162 Fla. 595. 

67- Conn.—American Sumatra To¬ 
bacco Corp. V. Tone, 15 A.2d 80, 127 
Conn. 132. 

68. Mich.—QiCichigran Unemployment 
Compensation Commission v. Ap¬ 
peal Board of Mich. Unemployment 
Compensation Commission, 50 N.W. 
2d 755, 382 Mich. 194. 

Terminal market for fruits and vege¬ 
tables see infra 5 117. 

A ^‘tenulaial market,” within such 
provision, is a place of business to 
which products are shipped in a sort¬ 
ed, £rraded, packaged condition, ready 
for Immediate sale.—^Michigan Unem¬ 
ployment Compensation Commission 
V. Appeal Board of Mich. Unemploy¬ 
ment Compensation Commission, su¬ 
pra. 

Partial prooessliig; intermediate 
warehouse 

If agricultural product, in course 
of shipment, reaches a warehouse in 
its raw or natural state, or partially 
sorted, but not yet fully processed 
and approved for public sale accord¬ 
ing to law, it is not yet prepared and 
ready for market and the intermedi¬ 
ary warehouse is not a “terminal 
market**—^Michigan Unemployment 
Compensation Commission v. Appeal 
Board of Mich. Unemployment Com¬ 
pensation Commission, supra. 

69. Cal.—California Emplosrment i 


Commission v. Butte County Rice 
Growers Ass'n, 154 P.2d 892, 25 Cal. 
2d 624. 

Services by or for co-operative gen¬ 
erally see supra S US* 

7a Fla.—Florida Industrial Com¬ 
mission V. Growers Equipment Co., 
12 So.2d 889, 162 Fla. 595. 

Held agricnltozal labor 

(1) An apple grower's packing of 
his own apples In his own warehouse 
adjacent to his farm.—^Appeal of 
Wenatchee Beebe Orchard Co., 133 P. 
2d 283, 16 Wash.2d 259. 

(2) Services in girdling, thinning, 
picking, and hauling or harvesting, 
fruit performed by fruit packers 
in pursuance of seasonal crop-pur¬ 
chase agreements on the respective 
farms on which the fruit is pro¬ 
duced.—Andrews v. Callfomla Em¬ 
ployment Commission, 165 P.2d 929, 
27 Cal.2d 568—California Employ¬ 
ment Commission v. Kovacevich, 165 
P.2d 917, 27 Cal.2d 546. 

(3) Services of “bean pickers** who, 
in processing of dry edible beans, are 
employed to remove culls and other 
waste materials. 

Mich.—^Michigan Unemployment Com¬ 
pensation Commission v. Unlonville 
Milling Co., 21 N.W.2d 135, 313 
Mich. 292, explaining Minor Wal¬ 
ton Bean Co. v. Michigran Unem¬ 
ployment Compensation Commis¬ 
sion, 14 N.W.2d 624, 308 Mich. 636. 
N.Y.—^In re Lazarus, 64 N.E.2d 169, 
294 N.Y. 613. 

(4) Services performed by em¬ 
ployees of citrus grove operators 
and managers in tilling the soil, 
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pruning, irrigating, and spraying.— 
California Employment Commission 
V. Bowden, 126 P.2d 972, 52 Cal.App. 
2d Supp. 841. 

(6) Services performed by em¬ 
ployees in connection with the culti¬ 
vation of the soil and the production 
of crops on citrus groves not owned 
by the employer, but which he has 
contracted to cultivate and maintain. 
—Cassady v. Hiatt & Lee, 8 So.2d 
661, 150 FIa 721. 

(6) Labor Involved in the activities 
of a co-operative marketing associa¬ 
tion, where the association is one of 
agriculturists actively engaged in 
growing fruit for sale and operates 
solely in marketing its members* 
fruit crops, the remission of pro¬ 
ceeds therefrom after payment of 
expenses on a pro rata basis, and 
purchasing and distributing supplies 
to its members for use in growing 
and marketing their crops.—^Industri¬ 
al Commission v. United Fruit Grow¬ 
ers Ass'n, 103 P.2d 15, 106 Colo. 223. 
Held not agrionltuxal labor 

(1) Services of employees of ftult 
company in hauling fresh citrus fruit 
from the grove to the packing house 
as an incident to its preparation for 
market.—Square Deal Fruit Co. v. 
Florida Industrial Commission, FIa, 
42 So.2d 276. 

(2) “Sectionlzer** in citrus canning 
plant.—Florida Industrial Commis¬ 
sion V. Growers Equipment Co., 12 
So.2d 889, 152 FlA 595. 

(8) Services performed by em¬ 
ployees engaged in receiving, wash¬ 
ing, sorting, packing and storing 



81 O.J.S. 


SOCIAL SECURITY AND PUBLIC WELFARE 


§ 117 


or a corporation grows and processes its own 
fruit, the processing activity does not come within 
the purview of the act,*^! but a corporation engaged 
in processing and canning fruit for other corpora¬ 
tions which produce fruit and do some processing 
for others, is engaged in commercial canning,^2 even 
though the processing corporation and the growing 
corporations are largely owned and controlled by the 
same persons.'^^ in determining whether a company 
is engaged in packing its own fruit or in commercial 
canning, the size of the operation is immaterial, 
and the method of operation controls.^^ Office help 
and packing house labor in connection with the 
packing of fruit, and performed off the farm fol¬ 
lowing the harvest, have been held not agricultural 
labor unless performed by an employee of the own¬ 
er or tenant of the farm on which the fruit is 
produced and as an incident to ordinary farming 
operations, as distinguished from manufacturing or 
commercial operations^® A statute exempting serv¬ 
ices incidental to the preparation of fruits for 
market has been held to apply to the brining of 
cherries, where it is stipulated that the brining 
preserves the cherries for shipment to market and 
that the markets with respect to the brined cherries 
have been located in enumerated cities,'^® but not to 
the dehydrating of apples where it is stipulated 
that there is a market within the state for apples 
for dehydrating purposes and that apples are pur¬ 
chased by the processor for such purposesJ^ The 


labor involved in the raising and canning of mush¬ 
rooms has been held agricultural, where the em¬ 
ployer cans only his own mushrooms,^® but it has 
also been held not to constitute such labor,^® 

Terminal market The term ‘'agricultural labor,*’ 
within an exemption from coverage under an unem¬ 
ployment insurance law, has been held, in view 
of the legislative history, to include all labor in con¬ 
nection with the preparation of fruits or vegetables 
for market up to delivery to a terminal market for 
distribution for consumption.®® A provision that 
the exemption of agricultural labor shall not apply 
to service in connection with any agricultural or 
horticultural commodity after its delivery to a 
terminal market for distribution for consumption 
has been held not to apply where the operation at 
a warehouse is a necessary incident to the prepara¬ 
tion of a vegetable for the purpose of meeting 
market requirements, since under such circum¬ 
stances the warehouse is not a terminal market. 

Effect of placing regulation under department of 
agriculture, A legislature, by placing the regulation 
of the fruit industry tmder the department of agri¬ 
culture, does not necessarily intend to class, as 
agricultural labor, services performed by employees 
engaged in receiving, washing, sorting, packing, and 
storing fresh fruits.®® 

Time of operation of amending act An act 


fresh fruits, under a statutory defini¬ 
tion of agrriculturai labor as serv¬ 
ices customarily performed by a farm 
hand on a farm for the owner or 
tenant of a farm.—Cowiche Growers 
V. Bates, 117 P.2d 624, 10 Wash.2d 
685. 

(4) Employees of a fruit growers* 
association, a nonprofit co-operative 
organization, who ireceive, wash, 
crate, size, box, label, store, and load 
farm commodities in a packing house 
and warehouse owned by the associa¬ 
tion and not located on a farm.—^In 
re Yakima Fruit Growers Ass*n, 146 
•P.2d 800, 20 Wa^2d 202. 

(6) Employees of an incorporated 
nonprofit co-operative marketing as¬ 
sociation, engaged at its packing 
plant in grading, sorting, cleaning, 
wrapping, and boxing fresh citrus 
fruits for market, within a commis¬ 
sion's rule declaring such work not 
agricultural labor unless performed 
by employees of the owner or ten¬ 
ant of the farm* at which the raw 
materials are produced.—^Employment 
Security Commission v. Arizona Cit¬ 
rus Growers, 144 P.2d <682, 61 Arlz. 
96. 

71. Fla.—Florida Industrial Com¬ 


mission V. Growers Equipment Co., 
12 So.2d 889, 152 Fla. 695. 

72. Fla.—^Florida Industrial Com¬ 
mission V. Growers Equipment Co., 
supra. 

73. FlfiL—^Florida Industrial Com¬ 
mission V. Growers Equipment Co., 
supra. 

74- Fla.—Florida Industrial Com¬ 
mission V. Growers Equipment Co., 
supra. 

75. CaL—California Employment 

Commission v. Kovacevich, 166 P. 
2d 917, 27 Cal.2d 546. 

Packer held independent entrepre¬ 
neur under sale, and not transferee 
of leasehold Interest, so that such 
services are not exempt as agricul¬ 
tural labor.—California Employment 
Commission v. Kovacevich, supra. 

76. Idaho.—In re P. H. Hogue, Inc., 
183 P.2d 826, 67 Idaho 398. 

77. Idaho.—In re P. H. Hogue, Inc., 
supra. 

78. Mo.—Murphy v. Mid-West 

Mushroom Co., 168 S.W.2d 75, 350 
Mo. 668. 

79. Colo.—Great Western Mushroom 
Co. V. Industrial Commission, 82 
P.2d 761, 103 Colo. 39. 

179 


80. N.Y.—Claim of Lazarus, 62 N.Y. 
S.2d 682, 268 App.Div. 547, affirm¬ 
ed 64 ]Sr.E.2d 169, 294 N.Y. 613. 

Terminal market generally see su¬ 
pra S 116. 

**lfl[arket” held to mean ‘‘terminal 
market" 

N.Y.—Claim of Lazarus, 52 N.Y.S.2d 
682, 268 App.Div. 647, affirmed 64 
N.E.2d 169, 294 N.Y. 613. 

A “terminal market," within ex¬ 
emption provision, is a place of busi¬ 
ness to which products are shipped 
in a sorted, graded, packaged condi¬ 
tion ready for Immediate sale.—Claim 
of Lazarus, supra. 

The phrase “preparation, for mar¬ 
ket," as used in exemption provision, 
means the act of transforming the 
product from its raw and natural 
state into the prescribed packaged 
form so that it may be salable to the 
wholesaler, retailer, and consumer.— 
Claim of Lazarus, supra. 

81. Mich.—^Michigan Unemployment 
Compensation Commission v. Ap¬ 
peal Board of Mich. Unemployment 
Compensation Commission, 50 N.W. 
2d 755, 332 Mich. 194. 

82. Wash.—Cowiche Growers v. 

I Bates, U7 P.2d 624. 10 Wash.2d 

585. 
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amending an earlier act so as to exclude certain 
services in connection with fruits, and not purport¬ 
ing to be retroactive, cannot operate before its ef¬ 
fective date.83 

§ 118. —— Dairies 

Dairy farming Is within an exemption of agricultural 
labor from the operation of a state unemployment com¬ 
pensation act. 

It is generally recognized that dairy farming is 
an agricultural pursuit within an unemployment 
compensation statute exempting agricultural labor 
from the operation thereof.*^ On the other hand, a 
clerical worker in a milk-distributing plant, operated 
separately from a farm also operated by the em¬ 
ployer, has been held not within such exemption.*® 
In determining whether milk truck drivers and 
milkhouse men are agricultural laborers, the court 
must first look to the main purpose for which the 
dairy farm is being conducted;** and the fact that 
a considerable part of the milk produced on a 
daily farm is sold directly to consumers, on regular 
routes, rather than wholesale, should not be a 
determining factor in considering whether the driv¬ 
ers are engaged in a commercial or an agricultural 
operation.*^ 

§ 119. -Horticulture; Nurseries 

Horticulture and nursery employees have been held 
exempted as farm laborers. 


The term ‘^agricultural labor,” as used in an tm- 
employment compensation statute exempting such 
labor from its operation, has been held to include 
one engaged in horticulture,** such as employees 
growing flowers in greenhouses for sale;** but 
other authority regards employees so engaged in 
greenhouses,** as well as labor performed in a 
greenhouse or the grounds of a cemetery,*^ as not 
within the exemption. 

The term “farm laborer*^ has been held to include 
nursery employees engaged in the growing of nur¬ 
sery stock or work incidental thereto, where the 
major operations of the nurseries consisted of the 
preparation, fertilization, and cultivation of the 
soil, seeding, budding, grafting, transplanting; and 
related operations.** 

§ 120. — Live Stock 

Feeding and fattening livestock for market has been 
held agricultural labor exempted from the operation of 
state unemployment compensation statutes. 

In determining whether one employed to assist 
in feeding and fattening livestock for market is 
performing agricultural labor within a provision of 
an unemployment compensation statute that it shall 
not cover agricultural labor, the nature of the serv¬ 
ice rendered is controlling,** and not the means by 
which the employer acquired title to the livestock.*^ 
One so employed has been held to be engaged in 


83. Wash.—Cowiche Growers ▼. 
Bates, supra. 

84b Idaho.—-In re Farmers Co-op. 
Creamery Co., 155 P.Sd 762, 66 Ida¬ 
ho 70. 

Employees held farm laborers 
N.Y.—Application of Butler, 16 N.T. 
S.2d 865, 258 App.Dlv. 1017. 

86. N.T.—In re Claim of Thompson, 
27 N.T.S.2d 514, 262 App.Piv. 792, 
rearsument denied In re Thompson, 
29 N’.T.S.Sd 911, 262 App.Dlv. 924, 
affirmed 42 NJE.2d 608, 288 N.Y. 
695. 

88. Wash.—State v. Christensen, 187 
P.2d 512, 18 Wash.2d 7, 146 AJLuIL 
1802. 

Deliverymen generally see infra S 
137. 

Eroduetlon and distribution of 
Where main pxirpose of dairy farm 
was to produce and sell milk, em¬ 
ployees who worked in milkhouse, 
bottllnsTt pasteurMnsr, and taking 
care of the milk, were agricultural 
laborers, and where main purpose of 
milk routes was to sell and distribute 
milk produced on dairy farm, miiir 
truck drivers were agricultural la¬ 
borers, notwithstanding they, as ac¬ 
commodation to customers, sold and 
distributed other dairy products pur¬ 


chased by the dairy from other con¬ 
cerns.—State V- Christensen, supra. 

87. Wash.—State v. Christensen, su¬ 
pra. 

88. Mo.—St. Louis Rose Co. v. Un¬ 
employment Compensation Com¬ 
mission, 159 S.W.2d 249, 848 Mo. 
1158. 

Speoiflo statutory ezmnptlon 
Mo.—St. Louis Rose Co. v. Unem¬ 
ployment Compensation Commis¬ 
sion, supra. 

88. Mo.—St- Louis Rose Co. v. Un¬ 
employment Compensation Com¬ 
mission, supra. 

90. N’.D,—Unemployment Compensa- ! 
tlon Division of Workmen’s Com¬ 
pensation Bureau v, Valker’s 
Greenhouses, 296 N.W. 143, 70 N. 
D. 615. 

Effect of aaiendment of federal act 
The amendment of federal Social 
Security Act which brought green¬ 
houses within exemption is an 
amendment in substance and not 
merely a legislative Interpretation 
of language used in original enact¬ 
ment, and does not control interpre¬ 
tation of state Tinemployment com¬ 
pensation act, which was enacted pri¬ 
or to congressional amendment—Un¬ 
employment Compensation Division 
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of Workmen’s Compensation Bureau 
V. Yalker's Greenhouses, supra. 

91. Minn.—Christgau v. Woodlawn 
Cemetery Ass’n, Winona, 293 N.W. 
619, 208 Minn. 268. 

Bnle until amendment of statute 
ni.—Oak Woods Cemetery Ass’n v. 
Murphy. 60 N.B.2d 682, 888 IlL 301. 

92. N.T.—In re BronxvlUe Nurseries, 
17 N.T.S.2d 96. 258 App.Div. 1019. 

98. Idaho.—Carstens Packing Co. v. 
Industrial Accident Board, 128 P. 
2d 1001, 68 Idaho 618. 

94. Idaho.—Capstans Packing Co. v. 
Industrial Accident Board, supra. 
Fact that the employer did not 
breed and raise the livestock would 
not detract from the feeding and fat¬ 
tening as being agricultural.—Smythe 
|v. Phoenix. 128 P.2d 1010, 68 Idaho 
585. 

Xdvestook raised on xaaol^ or pur¬ 
chased 

Employees of packing company 
who fed livestock at company’s feed 
lots In preparation for market or 
packing plants were performing agri¬ 
cultural labor both as to livestock 
which was raised on, and shipped 
from, company's ranch and livestock 
which was purchased after it had 
reached the feeder stage of its devel- 
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agricultural labor, even though the labor is not 
performed on tillable farm land.85 in a provision 
•defining agricultural labor, excluded from the op- 
•eration of the law, as including all services per¬ 
formed "in connection with the raising of poultry,” 
the quoted language will be assumed to have been 
intended to add something to what had already been 
enumerated,®® and should not be treated as super¬ 
fluous or as surplusage.®^ Services performed by 
the employees of a chicken hatchery operated as 
a business independent of any farming operations, 
by proprietors not engaged in farming, have been 
held not excluded.®® 

Fish and spawn. A person engaged in producing 
fish and spawn has been held not to be included 
•within an exemption of services in the employ of 
one raising livestock.®® 

§ 121. - Other Emplo 3 nnent 8 

Work In connection with the clearing, preparation, 
.and Irrigation of land has been held agricultural labor 
within the statutory exemption, but the raising of fur- 
•bearing animals, and carpentry work on farms, have 
•been held not to constitute agricultural labor. 

The service performed for a mutual nonprofit cor¬ 
poration engaged in operating an irrigation system 
IS agricultural labor within a provision of a state 
unemployment compensation law excepting such 
labor from the operation of the statute and this 
IS true of the work of one engaged in clearing and 
preparing land for planting, digging ditches, fash¬ 
ioning dams, and using farm machinery, as well as 


trucks to transport oil and repair parts.® 

A workman whose work is principally that of a 
carpenter, as part of a crew going from farm to 
farm for the owner thereof making repairs, im¬ 
provements, and replacements of buildings, and does 
not include cultivating the soil, harvesting crops, or 
building fences, is not engaged in agricultural labor, 
within a provision excluding such labor from the 
benefits of an unemployment compensation law.® 

An employee working on a farm devoted to the 
raising of fur-bearing animals has been held not 
engaged in farm labor, in the absence of statutory 
provision giving him such status.^ 

§ 122. Charitable and Nonprofit Organiza¬ 
tions 

An organization In order to be exempt from the op¬ 
eration of an unemployment compensation act as a char¬ 
itable, educational, scientific, or similar organization 
has been required to be both organized and operated ex¬ 
clusively for such purposes. 

The provision of an unemployment compensation 
act exempting a corporation organized and operated 
exclusively for scientific or educational purposes 
from the operation of the act was evidently made 
in recognition of the benefit which the public de¬ 
rives from the corporate activities, not carried on 
for private gain, of such organizations.® The use 
of the words "charitable purposes” in such a provi¬ 
sion must be presumed to have been in accordance 
with their well-established meaning.® An associa- 


•opment.—Carstens Paddngr Co. v. In- 

•dustrlal Accident Board. 123 P.2d 

1001. 63 Idaho 613. 

•95. Idaho.—Carstens Packing Co. v. 
Unemployment Compensation Divi¬ 
sion of Industrial Accident Board, 
144 P.2d 203, 66 Idaho 370—Smythe 
V. Phoenix, 123 P.2d 1010, 63 Idaho 
585—Carstens Packing Co. v. In¬ 
dustrial Accident Board. 123 P.2d 
1001. 63 IdaJho 613. 

96. Iowa.—Stromberg Hatchery v. 
Iowa Employment Sec. Commission, 
33 N.W.2d 498, 239 Iowa 1047. 

97- Iowa.—Stromberg Hatchery v. 
Iowa Employment Sec. Commission, 
supra. 

98. Okl.—Wilson v. Oklahoma Em¬ 
ployment Sec. Commission, 231 P. 
2d 664. 204 Okl. 501. 

99. Idaho.—-Meader v. Unemploy¬ 
ment Compensation Division of In¬ 
dustrial Accident Board. 136 P.2d 
984, 64 Idaho 716. 

a. Idaho.—^Blg Wood Canal Co. v. 
Unemployment Compensation Divi¬ 
sion of Industrial Accident Board, 
100 P.2d 49. 61 Idaho 247. 


2. Arlz.—Wayland v. Eleck. 112 P,2d 
207, 57 Aria. 136. 

3. Iowa.—^Equitable Life Ins. Co. v. 
Iowa Employment Security Com¬ 
mission, 2 N.W.2d 262, 231 Iowa 
889. 139 A.L.R. 885. 

4 . N.T.—^In re George H. Bridges, 40 
N.E.2d 648, 287 N.T. 782. 

Fox farm 

Wis.—Cedarburg Fox Farms v. In¬ 
dustrial Commission, 6 N.W.Zd 687, 
241 Wis. 604. 

5 . Ill.—American Medical Ass’n v. 
Board of Review of Dept, of La¬ 
bor, 65 N.E.2d 350, 392 DL 614. 

6. N.T.—^In re Mendelsohn, 31 N.T. 
S.2d 435. 262 App.Div. 606, affirmed 
65 N.E.2d 333, 296 N.T. 691. 

Exemption of charitable, educational, 
and religious institutions from tax¬ 
es generally see the C.J.S. title 
Taxation S9 281-303, also 61 C.J. p 
452 note 64—p 508 note 45. 

Charitable organisations in law of 
trusts 

In excepting from the District of 
Columbia act service performed in 
the employ of a corporation, com¬ 
munity chest, fund, or foundation oi> 
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ganized and operated exclusively for 
religious, (ffiarltable, scientific, liter¬ 
ary, or educational purposes, con¬ 
gress included every nonprofit or¬ 
ganization designed and operating 
for the benefit and enlightment of 
the community, the state, or the na¬ 
tion, in short, those organizations 
commonly designated “charitable" in 
the law of trusts.—^International Re¬ 
form Federation v. District Unem¬ 
ployment Compensation Board, 181 F. 
2d 337, 76 U,S.App.D.C. 282, certio¬ 
rari denied District Unemployment 
Compensation Board v. International 
Reform Federation, 63 S.Ct. 324, 817 
U.S. 693, 87 LuFd. 555. 

MChazitable” limited to eleemosyjiaxy 
purposes 

The word “charitable" in such stat¬ 
ute is limited to organizations main¬ 
tained exclusively for eleemosynary 
purposes. 

Ky.—^Lexington Cemetery Co. v. Com¬ 
monwealth ex reL Unemplosnment 
Compensation Commission, 181 S. 
W.2d 699, 297 Ky. 851. 

Minn.—Christgau v. Woodlawn Cem¬ 
etery Ass'n, Winona, 293 N.W. 619, 
208 Minn. 268. 
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tion or organization, in order to 'be exempt on the 
ground that it is engaged in charitable, benevolent, 
educational, or scientific work, has been required to 
be both organized and operated exclusively for such 
purposes;*^ if either element fails, the exemption 
does not apply;® but in order to deprive an organ¬ 
ization of its exemption, it is necessary that an op¬ 
eration in which it engages and which is not of 
an exempt character be substantial in nature.® The 
term ‘‘exclusively” requires that the primary pur¬ 
pose of the organization be charitable, or of an¬ 
other exempt character, so that a substantial pur¬ 
pose of a nonexempt character is fatal to the ex¬ 


emption.1® Accordingly, a single noncharitaible or 
noneducational purpose, if substantial in nature, 
will destroy the exemption, regardless of the num¬ 
ber or importance of truly charitable or educational 
purposes.^i Also, if a substantial proportion of 
the activities of an organization is devoted to im¬ 
proving business or to business advantage,^2 or if 
the charter authorizes such activity,^® the exemp¬ 
tion does not apply. An employee has been held not 
entitled to unemployment compensation benefits 
where there is no showing of evidence, or finding 
of fact, which would enable the court, as a matter 
of law, to say that the service performed by him 


“Chacity” 

(1) “Charity,” In this connection, 
is not confined to mere almsgrivins 
or relief of poverty and distress, but 
in its larger concept includes the im¬ 
provement and happiness of men. 
N.M.—Santa Pe Lodge No. 460, R P. 

O. E., V. Employment Sec. Commis¬ 
sion, 159 P.2d 312, 49 N.M. 149. 
N.Y.—^Mohawk Mills Ass'n v. Miller, 

22 N.Y.S.2d 993, 260 App.Div. 433. 

(2) The words “operated exclusive¬ 
ly for . • . charitable . . . 
purposes ... no part of the net 
earnings of which inures to the bene¬ 
fit of any private shareholder or in¬ 
dividual” call for a construction in 
accordance with the narrower defini¬ 
tion of charity as implying the giv¬ 
ing of something or the rendering 
of gratuitous service.—^La Soclete 
Prancaise De Bienfaisance Mutuelle 
V. California Employment Commis¬ 
sion, 133 P.2d 47, 51, 56 Cal.App.2d 
634, certiorari denied 64 S.Ct. 35, 320 
U.S. 736, 88 Ii.Ed. 436. 

ProvlsioxL fox poor and siOk 

In order to be classified as a char¬ 
itable corporation entitled to exemp¬ 
tion, it is not necessary that corpo¬ 
ration's principal objective be to pro¬ 
vide for the poor, the sick, and the 
needy.—^International Reform Peder- 
atlon V. District Unemplosmient Com¬ 
pensation Board, 131 P.2d 337, 76 U.S. 
APP.D.C. 282, certiorari denied Dis¬ 
trict Unemployment Compensation 
Board v. International Reform Feder¬ 
ation, 63 S.Ct 824, 317 U.S. 693, 87 
L.Ed. 555. 

7. D.C.—^Intemational Reform Fed¬ 
eration V. District Unemployment 
Compensation Board, 131 P.2d 337, 
76 U.SAj?p.D.C. 282, certiorari de¬ 
nied District Unemployment Com¬ 
pensation Board v. International 
Reform Federation, 63 S.Ct 324, 
817 U.S. 693, 87 L.Ed. 565. 

Mo.—Chamber of Commerce of North 
B la n sas City v. Unemplosmaent 
Compensation Commission, 201 S. 
vv".2d 771, 356 2Io. 323—^Jackson 
County Medical Soc. v. Industrial 
Commission, 222 S.W.2d 948, 240 
Mo.App. 924. 


‘^xolnsively’’ in literal meaning 
The word “exclusively,” as used in 
such provision, should be given its 
literal meaning, and if corporation 
claiming to be exempt Is being oper¬ 
ated in any substantial part for other 
than such purposes, and such opera¬ 
tions are not merely incidental to 
main purpose, it is not exclusively 
operated for such purposes.—^Ameri¬ 
can Medical Ass'n v. Board of Re¬ 
view of Dept of Labor, 65 N.E.2d 
350, 392 Ill. 514. 

Use of property, not its owner's de¬ 
clared objects and purposes, deter¬ 
mines right to exemption.—Santa 
Pe Lodge No. 460, B. P. O. B., v. Bm- 
plo 3 rment Sec. Commission, 159 P.2d 
312, 49 N.M. 149. 

8. Mo.—Chamber of Commerce of 
North Kansas City v. Unemploy¬ 
ment Compensation Commission, 
201 S.W.2d 771, 356 Mb. 323. 

9. Mo.—Jackson Coimty Medical 
Soc. V. Industrial Commission, 222 
S.W.2d 948, 240 MoA.pp. 924. 

10. UL—American Medical Ass'n v. 
Board of Review of Dept of Labor, 
65 N.E.2d 360, 392 Ill. 614. 

Mo.—Chesed Shel Emeth Soc. v. Un¬ 
employment Compensation Com¬ 
mission, 203 S.W.2d 454, 356 Mo. 
726—^Northeast Osteopathic Hospi¬ 
tal V. Keitel, 197 S.W.2d 970, 355 
Mo. 740. 

N.J.—Consumers' Research v. Evans, 
24 A.2d 390, 128 N.J.Law 95, af¬ 
firmed 40 A.2d 662, 132 N.JXaw 
431. 

N.Y.—^Henry v. American Kennel 
Club, 53 N.Y.S.2d 878, 269 App.Div. 

1—^Mohawk Mills Ass’n v. Miller, 
22 N.Y.S.2d 993, 260 App.Dlv. 483. 
Percentage of income from commer¬ 
cial activity 

The percentage of total income de¬ 
rived from commercial activity is 
only one fact to be considered in de¬ 
termining whether an educational in¬ 
stitution, by engaging in such ac¬ 
tivity, has substantially deviated 
from its primary objective.—Division 
of Employment Sec. v. Industrial 
Commission, Mo.App., 242 S.W.2d 593. 
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Political activities, in attempting 
to Infiuence legislation, were held 
not to deprive of exemption organ¬ 
ization otherwise qualified therefor.— 
International Reform Federation v. 
Dist Unemplo 3 mient Compensation 
Board, 131 P.2d 337, 76 U.IS.App.D.C. 
282, certiorari denied Dist Unem¬ 
ployment Compensation Board v. In¬ 
ternational Reform Federation, 63 S. 
Ct 824, 817 U.S. 693, 87 L.Ed. 665. 

OperatloiL of hotel and gfrlll by 
college, primarily to accommodate 
faculty members and persons having 
business with the college and consti¬ 
tuting a very minor objective of col¬ 
lege, was not such a substantial de¬ 
viation from its primary educational 
purposes as would deprive it of ex¬ 
emption.—Division of Employment 
Sec. V. Industrial Commission, (Mo. 
App., 242 S.W.2d 593. 

11. Mo.—Chesed Shel Emeth Soc. v. 
Unemployment Compensation Com¬ 
mission, 203 S.W.2d 454, 356 Mo. 
726—^Division of Employment Sec. 
V. Industrial Commission, App., 242 
S.W.2d 693. 

N.Y.—In re Emil Hubsch Post No. 
596, Veterans of Foreign Wars of 
U. S., 106 N.Y.S.2d 727, 278 App. 
Dlv. 460, affirmed 102 N.EL2d 838, 
303 N.Y. 682. 

“The test is not a balance or equa¬ 
tion to be found between those [ac¬ 
tivities] which do and which do not 
fulfill the purpose of Its organization. 
The question is whether there is a 
substantial part of its activities 
which in nowise contributes to the 
exempted features of its organization 
and cannot be said to comply with 

the exemption features of this act”_ 

American Medical Ass’n v. Board of 
Review of Dept of Labor, 65 N.E.2d 
350, 353, 392 Ill. 614. 

12 . Mo.—Chamber of Commerce of 
North Kansas City v. Unemploy¬ 
ment Compensation Commission, 
201 S.W.2d 771, 356 Mo. 828. 

13. Mo.—Chamber of Commerce of 
North Kansas City v. Unemploy¬ 
ment Compensation Commission, 
supra. 
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was not performed in the employ of a corporation 
organized and operated exclusively for charitable 
purposes.i^ 

Other authority is committed to a liberal con¬ 
struction of such statutes and it has been held 
that those activities of an organization which are 
clearly of the exempted type will be exempt, while 
the employees engaged in the commercial activities 
of the organization will be given the protection of 
the unemployment compensation law.^® 

A nonprofit organization has been held not ex¬ 
cluded, as such, from an unemployment compensa¬ 
tion statute.17 Accordingly, in the absence of a 
provision in the unemployment compensation act, 
or in the act under which a nonprofit association 
is organized, exempting such associations from the 
operation of the former act, the association can¬ 
not claim exemption on the ground that it was 
organized for the exclusive benefit of its members 
and not for profit.!^ 

Charter or articles of incorporation as controlling. 
According to some authorily, the right of a cor¬ 
poration to exemption must be determined from its 
charter!^ or the articles of incorporation^o alone, 
and cannot be determined from the ultimate des¬ 
tination of its net income and if any of its pow¬ 
ers or purposes, as so derived or stated, are not of 
the exempt type, it is not entitled to exemption .22 
On the other hand, it has been held that in deter¬ 
mining whether a corporation was organized ex¬ 
clusively for charitable purposes, the court is not 
bound by the articles of incorporation or by the 


fact that the corporation was organized under the 
statute relating to nonprofit corporations for char¬ 
itable purposes, 23 but can take into consideration the 
actual conduct of the corporation and its methods 
of operation.24 

Effect of federal law or ruling, A ruling of the 
proper agency of the federal government that a 
particular activity of an organization does not de¬ 
prive it of its exemption under the federal Unem¬ 
ployment Tax Act is persuasive and entitled to re¬ 
spectful consideration, although not conclusive, on 
the question whether such activity deprives the 
organization of its exemption under a state imem- 
plo 3 nnent compensaion act which closely follows 
the federal Social Security Act.25 Likewise, under 
a provision of a state act exempting a nonprofit or¬ 
ganization or corporation which is not subject to 
a tax under Title IX of the federal Social Security 
Act, an organization exempted from the latter tax 
by federal administrative rulings is exempt from 
the requirements of the state act, even though its 
exemption tmder the federal act has not been de¬ 
clared by a federal court of competent jurisdic- 
tion.23 On the other hand, the federal Social Se¬ 
curity Act will not govern the interpretation of a 
state act as to such exemption, where the exemption 
provision was included in the state act before en¬ 
actment of the federal act, and nothing in the state 
act indicated a legislative intent that the provisions 
of the contemplated federal enactment should govern 
such interpretationL2'^ 

Effect of ownership of productive properties. The 


14b Kan.—Craig: v. Kansas State La¬ 
bor Com'r, 121 P.2d 203, 154 Kan. 
691. 

la IN'.M.—Santa Fe Lodge No. 460, 
B. P. O. E., V. Employment Sec. 
Commission, 169 P.2d 312, 49 N.M. 
149. 

Broad meaningr of "obaritable pur¬ 
pose” 

The wide and varied nature of ex¬ 
emptions provided under the act in¬ 
dicate an intention to give words 
‘'charitable purpose” a broad rather 
than a strict meaning, and that it 
was intended to apply the sort of 
standards to charitable Institutions 
which are applied to the others spe¬ 
cifically named.—Scrlpps Memorial 
Hospital V. California Employment 
Commission, 151 P.2d 109, 24 Cal.2d 
669, 155 A.L.H. 860. 

16. Idaho.—^In re Gem State Acade¬ 
my Bakery, 224 P.2d 529, 70 Idaho 
631. 

Bakery which was part of educa¬ 
tional program of religious organiza¬ 
tion was held not exempt.—In re Gem 
State Academy Bakery, supra. 


17. Wls.—^International Union, Unit¬ 
ed Auto., Aircraft & Agr. Imple¬ 
ment Workers of America, Local 
180, C. I. O., V. Industrial Commis¬ 
sion. 21 N.W.2d 711, 248 Wis. 364. 

18. Wash.—Cowiche Growers v. 
Bates, 117 P.2d 624, 10 Wash.2d 
585. 

19. Mo.—^Murphy v. Concordia Pub. 
House, 155 S.W.2d 122, 848 Mo. 
758, 136 A.L.It. 1461. 

N.T.—Henry v. American Kennel 
Club, 63 N.Y.S.2d 878, 269 App.Div. 
1—^Trinity Operating Co. v. Corsl, 
63 N.T.S.2d 744, 269 App.Div. 716. 

20. N.T.—^Henry v. American Kennel 
Club, 58 N.Y.S.2d 878, 269 App.Dlv. 
1—^In re American Agriculturist, 
Inc., 87 N.Y.S.2d 98, 264 App.Div. 
971—^Mohawk Mills Ass’n v. Miller, 
22 N.Y.S,2d 993, 260 App.Dlv. 433. 

21. Mo,—^Murphy v. Concordia Pub. 
House. 155 S.W.2d 122, 348 Mo. 768, 
136 A.L.R. 1461. 

22. N.Y.—^Henry v. American Kennel 
Club, 63 N.Y.S.2d 878, 269 App.Dlv. 
1—^In re American Agriculturist, 

183 


Inc., 37 N.Y.S.2d 98, 264 App.Dlv. 
971—^Mohawk Mills Ass’n v. Miller, 
22 N.Y.S.2d 998, 260 App.Div. 433. 

23. Cal.—California Employment 
Commission v. Betthesda Founda¬ 
tion, 128 P.2d 874, 54 CalJ^pp.2d 
348. 

24. Cal.—California Employment 
Commission v. Betthesda Founda¬ 
tion, supra. 

"The court is concerned with what 
the corporation actually did rather 
than what its articles of incorpora¬ 
tion said it was empowered to do."— 
Appeal of Constitutional Government 
League. 162 P.2d 463, 456, 23 Wash. 
2d 792. 

25. Mo.—Division of Employment 
Sec. V. Industrial Commission, 
App., 242 S.W.2d 593. 

26. Cal.—Scrlpps Memorial Hospital 
V. California Employment Commis¬ 
sion. 151 P.2d 109, 24 CaL2d 669, 
165 AL.R. 360. 

27. N.H.—Davie v. Rochester Ceme¬ 
tery Ass’n, 23 A.2d 377, 91 N.H. 
494. 
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fact that a corporation organized and operated ex¬ 
clusively for an exempt purpose owns productive 
properties which enable it to carry on the objects 
for which it is organized does not alter or enlarge 
the purpose for which the corporation is created 
and conducted.28 

Effect of stock ownership by exempt organizes 
tion. An organization not organized exclusively 
for exempt purposes is not entitled to exemption 
merely because all of its stock is owned by a corpo¬ 
ration which is itself exempt.^^ 

§ 123. -Net Earnings; Benefit of In¬ 

dividual 

As used In a statute exempting service In the employ 
of a charitable or similar organization, no part of the net 
earnings of which inures to the benefit of any private 
shareholder or Individual, •‘net earnings” should not be 
literally construed; and in construing the provision sub¬ 
stance should control form. 

As used in a statutory provision exempting serv¬ 
ice performed in the employ of corporations, etc., 
organized and operated exclusively for charitable 
or' similar purposes, no part of the net earnings of 
which inures to the benefit of any private share¬ 
holder or individual, the phrase “net earnings” 
should not be given a strictly literal construction, as 


in the accountants’ sense ;30 and the phrase has been 
defined as meaning the amount left after the total 
cost of production, which would include the repay¬ 
ment of all loans and the payment of all services in¬ 
cident to the production of gross income.3i The 
substance should control the form,32 and if in fact 
the net earnings of such a corporation inure to the 
benefit of private individuals, then, irrespective of 
the means by which that result is accomplished, the 
institution should be denied the exemption granted 
to charitable corporations.^s Under such provision, 
a purported charitable association within the ex¬ 
emption provision may be so operated in connection 
with a private profit venture that the net earnings 
of the former are in effect drawn off into the 
coffers of the latter, so that the association should 
be denied the benefit of the exemption;®^ but proof 
of that result must rest on something more tangible 
than the suspicion aroused by a showing of close 
business afl51iation.®5 Such a provision recognizes 
that a corporation operated exclusively for bene¬ 
volent, scientific, or educational purposes may have 
income without limitation as to the source there¬ 
of but the destination of the income does affect 
the test of exemption,37 and such destination, and 
not the source of the income, has been held to deter¬ 
mine the exemption.®^ 


S 8 . m.—American HedicaJ Ass’n v. 
Board of Review of Dept, of Dabor, 
65 N.KZd 850, 892 Ill. 614. 

29. Mo.—Murphy v. Concordia Pub. 
House, 155 S.W.2d 122 , 348 Mo. 753, 
136 A.Ii.R. 1461. 

N.T.—^In re American Agriculturist, 
Inc., 37 H.T.S.2d 98, 264 App.Dlv. 
971. 

30. Wash.—Ylrginia Mason Hospital 
Ass'n V. Larson, 114 P.2d 976, 9 
Wash.2d 284. 

31. N.T.—In are Guerin, 69 N.T.S.2d 
142, 271 App.Dlv. 717, reversed on 
other grounds 80 N.R 2 d 326, 298 N. 
Y. 46. 

Payments held not dlstrlTmtlon of net 
earnings 

Payments by membership corpora¬ 
tion, organized for purpose of spon¬ 
soring operatic productions, of per¬ 
centage of profits derived from one 
of its productions to manager under 
his management contract and to per¬ 
sons who financed other productions 
on agreements under which they as¬ 
sumed all the risk and were to re¬ 
ceive one half of the profits, did not 
constitute a distribution of net earn¬ 
ings.—Claim of Guerin, 80 N.B.2d 326, 
298 K.Y. 46. 

32. Wash.—^Virginia Miison Hospital 
Ass'n V. Larson, 114 P.2d 976, 9 
Wash.2d 284. 

33. Wash.—Virginia Mason Hospital 
Ass'n V. Larson, supra. 


Earnings of academy owned by cor¬ 
poration 

Where stockholders of a realty cor¬ 
poration owned all the property used 
by an academy to which it was leas¬ 
ed, and received all the academy's 
net earnings, and corporation con¬ 
trolled expenses of the academy by 
means of interlocking directorate, 
stockholders of corporation were in¬ 
dividuals, and the academy was an 
employer.-^aim of Carroll, 48 N.B. 
2d 484, 288 N.Y. 447. 

Service and pzivUeges to members 

Where mutual beneficial associa¬ 
tion did not distribute profits, but net 
earnings arising from its hospital fa¬ 
cilities and service to nonmembers 
at rates in excess of those general- 
I ly charged to members in good stand¬ 
ing inured to benefit of members in 
good standing in augmented service 
and privileges, the earnings of corpo¬ 
ration inured to benefit of private 
shareholder or individual.—La So- 
ciete Francaise De Blenfaisance Mu- 
tuelle V. California Employment Com¬ 
mission, 133 P.2d 47, 56 CaLApp. 2 d 
534, certiorari denied 64 S.Ct. 85, 320 
U.S. 736, 88 L.Ed. 486. 

Effect of payment to bondholders 
A hospital association did not lose 
its "charitable” status, within exemp¬ 
tion provision, on ground that net 
earnings Inured to benefit of private 
Individuals, by parent of Interest 
and principal to holders of purchase- 
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money bonds.—Virginia Mason Hos¬ 
pital Ass'n V. Larson, 114 P.2d 976,. 
9 Wash. 2 d 284. 

34. Wash.—Virginia Mason Hospitals 
Ass'n V. Larson, supra. 

36. Wash.—Virginia Mason Hospital 
Ass'n V. Larson, su^ra. 
mterdepeadenoe as not test 
The mere Interdependence of <diar- 
Itable hospital and clinic operated for 
private profit, for goods and services, 
would not merge the identity of the- 
organizations, if control of the insti¬ 
tutions was in separate hands, and 
hence such interdependence would, 
not warrant conclusion that net earn¬ 
ings of association Inured to the ben¬ 
efit of private individuals, since lack, 
of independence from other organiza¬ 
tions is not the test of whether an 
institution is a separate entity.—Vir¬ 
ginia Mason Hospital Ass'n v. Lar-- 
son, supra. 

36. m.—American Medical Ass'n v. 
Board of Review of Dept of La¬ 
bor, 65 K'.E.2d 350, 392 Tii. 614 . 

S.D.—Sioux Palls Post N. 15, Am. 
Xjegion v. Williamson, Unemploy¬ 
ment Compensation Com’r, 41 N.W. 
2d 647. 

37. m.—American Medical Ass'n v. 
Board of Review of Dept of Labor, 
65 H.E.2d 350, 392 Uh 614. 

38. S.D.—Sioux Palls Post NTo. 15,. 
Am. Legion v. Williamson, Unem-- 
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§ 124. -Particular Organizations 

Various organizations have been held to be, or not 
to be, within the exemption of charitable or similar or¬ 
ganizations. 

Various organizations have been held^^ or held 
not^® entitled to exemption from unemployment 
compensation statutes as being organized and op¬ 
erated exclusively for charitable, educational, or 
similar purposes. 

A bar association has been held not exempt, al¬ 
though many of its activities are commendable and 
of an educational, scientific, or charitable nature.^^ 

Benevolent society. Officers of a benevolent so¬ 
ciety have been held to render services as em¬ 
ployees, and not in their capacities as members, 
where they are so subject to the election and con¬ 
trol of its governing bodies that, on their election 
to, and acceptance of, the offices, contracts of hire, 
at stated salaries, result^^ 

Cemetery corporations or associations, A ceme¬ 
tery association which operates a public burial 
ground and from which the members derive no 
profit has been held entitled to exemption as a 


charitable organization.^^ On the other hand, a 
corporation which owns and operates a public ceme¬ 
tery without profit has been held not a charitable 
organization, and therefore not exempt,^^ and, like¬ 
wise, a cemetery corporation organized under a 
special act exempting it from taxation has 
been held not exempt^® A nonprofit corpora¬ 
tion devoted primarily to the operation of a 
cemetery for the burial of persons of a particular 
faith has been held not exclusively a charitable or¬ 
ganization, even though it furnishes free burial to 
persons unable to pay therefor and denotes a con¬ 
siderable sum to charities,^® nor is such corporation 
a religious organization, although it operates a 
synagogue used primarily in connection with the 
cemetery;j^nd a corporation, the dominant pur¬ 
pose and chief activity of which are to furnish a 
burial place in a particular location, and whose 
charter speaks of a garden merely as an embellish¬ 
ment of the cemetery and not as a separate and 
distinct undertaking of an educational or charitable 
nature, has been held not exempt.^® The fact that 
none of the proprietors of a cemetery corporation 
can derive a profit from its conduct,^® and that it 


ployment Compensation Com'r, 41 
N.W.Sd 647. 

39. Sponsozliig' and atflJng xnnslcal 
activities 

Membership corporation organized 
for purpose of sponsoring operatic 
productions and providing opportu¬ 
nities for, and furnishing aid to, 
young American musical artists was 
•operated exclusively for literary or 
•educational purposes.—Claim of 
•Guerin, 80 N.E3.2d 326, 298 N.Y. 46. 
mteznatlonal Beform Fedezatloa 
D.C.—^International Reform Federa¬ 
tion V. District Unemployment 
Compensation Board, 131 F.2d 337, 
76 U.S.APP.D.C. 282, certiorari de¬ 
nied District Unemployment Com¬ 
pensation Board v. International 
Reform Federation, 63 S.Ct. 324, 
, 317 U.S. 693, 87 L.Ed. 656. 

40. BusineBs nsefnl to realty owned 
by ohQroh 

N.Y.—^Trinity Operating Co. v. Corsi, 
63 N.Y.S.2d 744, 269 App.Dlv. 716. 

Corporation providing oonsumer In^ 
formation 

N.J. —Consumers’ Research v. Evans, 
24 A.2d 390, 128 N.J.Law 96, af¬ 
firmed 40 A.2d 662, 132 N.J.Iiaw 
431. 

Beath-henellt organisation 
Wash.—^Appeal of Constitutional Grov- 
emment League, 162 P.2d 463, 23 
WaslL2d 792. 

A kennel dlnh 

N.Y.—Henry v. American Kennel 
Club, 68 N.T.S.2d 878, 269 AppJOiv. 

1 . 


Fnhllidier of reUgloun material 
Mo.—^Murphy v. Concordia Pub. 
House, 165 S.W.2d 122, 348 Mo. 753, 
186 A-L.R. 1461. 

Promotion of interest in theatre arts 
N.Y.—^In re Peoples Theatres, 40 N. 
Y.S.2d 55, 266 App.Dlv. 694. 

Co-operative movements for nurses 
N.Y.—Claim of Branda, 104 N.Y.S.2d 
442, 278 App.Div. 888. 

Providing home and meeting place 
for women 

Mich.—Colony Town Club v. Michi¬ 
gan Unemployment Compensation 
Commission, 3 N.W.2d 28, 301 Mich. 
107. 

BrUUng gas and oU wells; selling 
leases 

Wash.—^Unemployment Compensation 
Department v. Hunt, 185 P.2d 89, 
17 Wash.2d 228. 

41. N.Y.—Smith v. Brooklyn Bar 
Ass’n, 44 N.Y.S.2d 620, 266 App. 
Dlv. 1038, sJffirmed 55 N.E.2d 368, 
292 N.Y. 693, motion denied 56 N. 
E.2d 123, 292 N.Y. 718, motion de¬ 
nied 66 N.E.2d 746, 298 N.Y. 751. 

42. N.Y.—In re Mutual Benevolent 
Soc. of 1866, 48 N.Y.S.2d 474, 268 
App.Div. 804. 

43 . NJBL—IDavle v. Rochester Ceme¬ 
tery Ass’n, 28 A.2d 877, 91 N.H. 
494. 

44b Ey.—Lexington Cemetery Co. v. 
Commonwealth ex rel. Unemploy¬ 
ment Compensation Commission, 
i 181 S.W.2d 699, 297 Ey. 861. 
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[Beason. for rule 

Providing burial place for the dead 
is a function of a public nature; a 
,corporation organized and operated 
without profit to discharge a func¬ 
tion of a public nature is not a char¬ 
itable corporation.—Christgau v. 
Woodlawn Cemetery Ass'n, Winona, 
293 N.W. 619, 208 Minn. 263. 

Statute as to charities inapplicable 
The statute providing that, except 
as otherwise provided, every grrant, 
conveyance, devise, or gift, for char¬ 
itable purpose shall be valid if it 
points out with reasonable certainty 
the purposes of the charity and bene¬ 
ficiaries thereof does not affect 
state’s right to require nonprofit cem¬ 
etery corporation to pay unemploy¬ 
ment compensation tax.—Lexington 
Cemetery Co. v. Commonwealth ex 
rel. Unemployment Compensation 
Commission, 181 S.W.2d 699, 297 Ey. 
851. 

45. Wls.—^Industrial Commission v. 
Woodlawn Cemetery Ass’n. 287 N. 
W. 760, 282 Wls. 627. 

46. Mo.—Chesed Shel Emeth Soc. v. 
Unemployment Compensation Com¬ 
mission, 203 S.W.2d 454, 856 Mo. 
726. 

47. Mo.—Chesed Shel Emeth Soa v. 
Unemployment Compensation Com¬ 
mission, supra. 

48. Mass.—^Proprietors of Cemetery 
of Mount Auburn v. Fudis, 26 N.E. 
2d 769, 806 Mhss. 288. 

49. Mass.—Proprietors of Cemetery 
of Moimt Auburn t. Fuchs, supra. 
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cannot use its land for any other purpose^® or sell 
it without legislative authority,^! does not make it a 
charity, since the uses and purposes for which it 
was organized, and not its permanence, govern its 
character nor does the fact that it is required by 
its charter to pay to a horticultural society a por¬ 
tion of the proceeds from the sale of lots, to be 
used for an experimental garden and to promote 
the art and science of horticulture, make it a chari¬ 
table corporation.53 

A chamber of commerce, many of the activities of 
which are devoted to purely charitable purposes, but 
which has power, under its charter, to promote trade 
and commerce in the community and in fact does 
so, has been denied exemption.54 

Fraternal or social organizations or activities. 
Fraternal or social organizations are not exempt 
from making unemployment insurance contribu- 
tions,55 even though in fact they make substantial 
contributions of a charitable and educational na¬ 
ture,®® However, in particular circumstances a 
fraternal corporation has been held exempt as or¬ 
ganized and operated exclusively for charitable pur¬ 


poses.®"^ The mere fact that a nonprofit corporation 
sponsors only one annual general social event as a 
club function will not destroy its otherwise ex¬ 
empt status,®® and the fact that about half the an¬ 
nual income of a fraternal lodge is spent for its 
operation and activities is immaterial in determin¬ 
ing whether it is exempt as a corporation operated 
exclusively for charitable purposes.®® 

Hospitals; medical organizations. A hospital, in 
order to be exempt as operated exclusively for 
charitable purposes, has been required to show 
that it is operated for no other purpose than that of 
dispensing charity,®® one test of which is that a 
shareholder or private individual shall not partici¬ 
pate directly or indirectly in its net earnings;®^ its 
charitable character is not to be measured by the 
state Insurance Code®® or the Probate Code.®® A 
hospital association which is not conducted for 
profit and which devotes all its funds, including 
those received from patients, exclusively to the 
maintenance and improvement of the institution, is 
a charity, with respect to the statutory exemption of 
corporations organized and operated exclusively for 
charitable purposes ;®^ a hospital corporation devot- 


50. Hass.—'Proprietors of Cemetery 
of Mount Auburn v. Puchs, supra. 

51. Mass.—^Proprietors of Cemetery 
of Mount Auburn v. Fuchs, supra. 

52. Mass.—Proprietors of Cemetery 
of Mount Auburn v. BYichs. suprcu 

53. Mass.—Proprietors of Cemetery 
of Mount Auburn v. Fuchs, supra. 

54. Mo.—Chamber of Commerce of 
North Kansas City v. Unemploy¬ 
ment Compensation Commission. 
201 S.W.2d 771. 356 Mo. 323. 

55. N.T.—In re Emil Hubsch Post 
No. 696. Veterans of Foreign Wars 
of U. S,, 106 N.T.S.2d 727, 278 App. 
Div. 460. affirmed 102 N.E.2d 838. 
303 N.T. 682. 

lUnployees* nonprofit association 
N.Y.—Mohawk Mills Ass'n v. Miller, 
22 N.Y.S.2d 993. 260 App.Dlv. 433. 
Post of Veterans of Foreign Wars 
N.Y.—^In re Emil Hubs<^ Post No. 
696, Veterans of Foreign Wars of 
U. S., 106 N.Y.S.2d 727. 278 App. 
IMy. 460, affirmed 102 N.E.2d 838, 
303 N.T. 682. 

Knights of Colnmhns 

LiOcaJ council of the Order of the 
Knights of Columbus was not exempt 
where it was not organized and op¬ 
erated exclusively for religious, char¬ 
itable, scientific, literary, or educa¬ 
tional purposes, but was subject to. 
and governed by, charter, constitu¬ 
tion, and rules of parent organiza¬ 
tion which had power to render aid 
to members of beneficiary by Insur¬ 
ance or otherwise and to accumulate j 
a reserve and purchase and dispose 1 


of property to make effective its ob¬ 
jects.—In re Pereira, 66 N.Y.S.2d 628, 
269 APP.D1V. 218. 

56. N.Y.—^In re Emil Hubsch Post 
No. 696, Veterans of Foreign Wars 
of U. S., 106 N.Y.S.2d 727. 278 App. 
Div. 460, affirmed 102 N.E.2d 838, 
303 N.T. 682. 

57. N.M.—Santa Fe Lodge No. 460, 
B. P. O. B., V. Employment Sec. 
Commission, 159 P.2d 312, 49 N.M. 
149. 

An A-mwriimn XiogioxL Post has been 
held entitled to exemption notwith¬ 
standing it maintains club facilities 
for its members and In part uses Its 
income therefrom to maintain such 
facilities, where it does not appear 
that the club feature is a significant 
part of the organization or to what 
extent the club operates for social 
purposes.—Sioux Palls Post No. 16, 
Am. Legion v. Williamson. Unem¬ 
ployment Compensation Corner, S.D.. 
41 N.W.2d 647. 

58. Mich.—Colony Town Club v. 
■Michigan Unemployment Compen¬ 
sation Commission. 3 N.W.2d 28. 
301 Mich. 107. 

59. N.M.—Santa Fe Lodge No. 460, 
B. P. O. E., V. Employment Sec. 
Commission, 159 P.2d 312, 49 N.M. 
149. 

60. Cal.—^La Sodete Francaise De 
Blenfaisance Mutuelle v. California 
Employment Commission, 133 P.2d 
47, 66 Cal.App.2d 534, certiorari de¬ 
nied 64 S.Ct 36, 320. U.S. 736, 88 L. 
Ed. 436. 


61. Cal.—^La Societe Francaise De 
Blenfaisance Mutuelle v. California 
Employment Commission, supra. 

62. Cal.—^La Societe Francaise De 
Blenfaisance Mutuelle v. Califor¬ 
nia Eknployment Commission, su¬ 
pra. 

63. Cal.—La Societe Francaise De 
Blenfaisance Mutuelle v. California 
Employment Commission, supra. 

64. N.Y.—^In re Mendelsohn, 31 N.Y. 
S.2d 436, 262 App.Dlv. 606, affirmed 
66 N.E.2d 333, 296 N.Y. 691. 

Effect of exacting fees or oompensa- 
tion 

(1) The fact that fees are charged 
by a hospital is not controlling on 
question whether it Is a “charity,” 
since only when such income is de¬ 
voted to the profit of the founders 
and is not used to carry on the work 
by adding to the endowment, etc., 
does it show that the institution is 
a business and not a charity; the 
phrase “charitable purposes,” as used 
in the exemption provision. Includes 
nonprofit hospital corporations, or¬ 
ganized and operated exclusively for 
hospital purposes, irrespective of 
whether they charge their benefac¬ 
tors for their services and facilities. 
—^In re Mendelsohn, suprcu 

(2) The exaction of compensation ‘ 
for services rendered by hospital as¬ 
sociation would not itself deprive as¬ 
sociation of its charitable status 
within exemption provision, but con-- 
trolling question was whether as¬ 
sociation was so organized and op¬ 
erated that any part of its net earn- 
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ing all its assets to hospital purposes, offering its 
facilities to any person without discrimination, 
treating both charity and pay patients, and deriv¬ 
ing practically all its revenues from those who pay, 
none of which revenues are received as profits by 
any individual, is likewise exempt,as is a hospital 
corporation providing treatment for persons re¬ 
gardless of race, creed, or ability to pay, although 
fees based on the patients’ ability to pay are 
charged, all sums received from patients being used 
in the operation of the hospital.®® Where the di¬ 
rectors and officers of a hospital and the members 
of its medical staff receive no compensation, and 
the hospital makes its services and facilities, to 
some extent, available to persons unable to pay, 
and its charter provides that on voluntary dissolu¬ 
tion its property, unless the court directs otherwise, 
is to be given to some other hospital, the hospital 
comes within such exemption.®^ 

On the other hand, a corporation organized to 
operate a hospital, foster and encourage the study 
and practice of osteopathy, and to deal in realty and 
personalty which may become necessary to pro¬ 
vide facilities for such study and practice is not 
organized exclusively for charitable purposes, so as 
to be exempt;®® an incorporated hospital admitting 
no strictly charity patients, supported by no con¬ 
tributions or gifts, and paying, from its income, 
rentals, taxes, and insurance on property privately 
owned by a physician and his wife, who are two of 
the three directors, has been held not exempt;®® and 
in other circumstances also hospital organizations 
have been held not exempt^® 

A county medical society owning or controlling a 
corporation engaged in collecting medical fees for 
members of the society, which includes virtually all 
the medical doctors of the county, is not exempt 
as operated exclusively for educational, scientific, or 

ingrs inured to benefit of any private 
Individual.—Virginia (Mason Hospital 
Ass'n V. Larson, 114 P.2d 976. 9 
WaslLSd 284. 

65. Cal.—Seaside Memorial Hospital 
of Long Beach v. California Em¬ 
ployment Commission, 161 P.2d 116, 

24 Cal.2d 681. 

66 . Cal.—Scripps Memorial Hospital 
V. California Employment Commis¬ 
sion, 161 P.2d 109, 24 Cal.2d 669. 

166 A.L.R. 860. 

67. N.T.—^In re Mendelsohn, 31 N.T. 

S.2d 436, 262 App.Div. 606, affirmed 
66 lSr.E.2d 333, 295 N.Y. 691. 

68 . Mo.—IN'ortheast Osteopathic Hos¬ 
pital V. Keitel, 197 S.W.2d 970, 366 
Mo. 740. 


charitable purposes.^i A national medical associa¬ 
tion has likewise been held not exempt on this basis, 
where its activities include some of a commercial 
nature,*^® and the fact that most of its activites do 
inure to the public benefit is not alone sufficient 
to meet the requirements of the exemption provi¬ 
sion;*^® but the fact that the association has op¬ 
posed efforts toward “group hospitalization” and op¬ 
posed “socialized medicine,” and may have violated 
statutory law in so doing, does not of itself indicate 
that the association was not organized, and is not 
operating, exclusively as a scientific, educational, or 
charitaible association.^^ 

Labor union. A labor union which is a nonprofit, 
voluntary association having for its primary purpose 
the improving of working conditions and establish¬ 
ing a wage in accordance with its members’ needs 
has been held not exempt as operated exclusively 
for charitable or educational purposes, although it 
uses part of its income for such purposes.^® The 
amounts received by members of such an organiza¬ 
tion for services as officers are wages, and they are 
employees and the union an employer, as against 
the contention that the union is not an entity sepa¬ 
rate from its members, so that there can be no em¬ 
ployer for whom services are rendered, a member 
rendering services having an interest in the result 
with all the other members.'^® 

§ 125. Governmental Emplo 3 niient 

Particular employers or employees have been held, 
or held not, to come within provisions of unempioyment 
compensation acts excluding governmental Instrumen¬ 
talities or services from their operation. 

A state unemployment compensation law may ex¬ 
clude from covered employment service performed 
in the employ of any other state or its political 
subdivisions, or of the United States government, 
or of an instrumentality of such state or subdivi- 

Board of Review of Dept, of Labor, 
66 N’.E.Sd 360, 392 lU. 614. 

73- HL—^American Medical Ass*n v. 
Board of Review of Dept, of Labor, 
supra. 

74. ni. —American Medical Aas'n v. 
Board of Review of Dept, of Labor, 
suprcL 

75- Wis.—^Intemational Union, Unit¬ 
ed Auto., Aircraft & Agr. Imple¬ 
ment Workers of America, Local 
180, C.I.O., V. Industrial Commis¬ 
sion, 21 K.W.2d 711, 248 Wis. 864. 

76. Wis.—^Intematlonal Union, Unit¬ 
ed Auto., Aircraft & Agr. Imple¬ 
ment Workers of America, Local 
180, C.I.O., V. Industrial Commis¬ 
sion, supra. 


69. Tex.—'Fleming Hospital v. Wil¬ 
liams, Civ.App., 169 S.W.2d 241, er¬ 
ror refused. 

70- Cal.—^La Societe Francaise De 
Blenfaisance Mutuelle v. California 
Employment Commission, 133 P.2d 
47, 66 Cal.App.2d 634, certiorari 
denied 64 S.Ct 35, 320 U.S. 736, 
88 Ii.Ed. 436—California Employ¬ 
ment Commission v. Bettbesda 
Foundation, 128 P.2d 874, 64 Cal. 
App.2d 348. 

Pa.—Commonwealtb v. Dr. Crandairs 
Health School, Oom.Pl., 51 Dauph. 
Co. 333. 

71- Mo.—Jackson County Medical 
Soc. V. Industrial Commission, 222 
S.W.2d 948, 240 Mo.App. 924. 

7SL nL—American Medical Ass'n v. 
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sioiij or of the United States.^^ The exclusion, 
from a state unemployment compensation law, of 
service in the employ of the United States or of an 
instrumentality thereof indicates the legislative in¬ 
tent to exclude that character of emplo 3 mient which 
is paid for directly from the national treasury or 
which is otherwise exempt from such taxation un¬ 
der the provisions of some federal law;^® and the 
term ‘‘instrumentality of the United States,” in this 
connection, is used to describe a government agency 
which is immime from state control.^® Where such 
a law provides that it does not apply to service in 
the employ of an instrumentality of the United 
States, if there is any exemption from such broad 
and general exclusion, it is for the person claiming 
compensation to invoke it®® 

A national bank,®i a credit union organized un¬ 
der act of congress,®® and a federally chartered 
savings and loan association which is a member of 
a Federal Home Loan Bank®® have been held in¬ 
strumentalities of the United States, within such a 
provision; and a national bank has, likewise, been 
held not a covered employer within the meaning of 
an act enacted for the purpose of conforming to 
the federal Social Security Act®^ On the other 
hand, a state bank®® or a state bank and trust com¬ 
pany®® is not an instrumentality of the United 
States, within such a provision, merely because of 
its membership in the Federal Reserve System. 


Whether a state-chartered institution which has 
subscribed for stock in, and has thereby become a 
member of, a Federal Home Loan Bank is an in¬ 
strumentality of the United States is a question of 
statutory construction involving consideration of 
the state unemployment compensation statute as a 
whole and the circumstances and conditions which 
existed at the time and which may be deemed to- 
have aifected its intent and motivated its adop- 
tion.®7 So, a state-chartered mutual savings bank 
admitted to membership in a Federal Home Loan 
Bank has been held not such an instrumentality,®® 
building and loan associations created under state 
law have been held not to become instnamentalities 
of the United States, or federal instrumentalities, 
merely because they have complied with pertinent 
state and federal laws and have become members 
of the Federal Home Loan Bank,®® or because of 
their consequent relationship thereto under pertinent 
state and federal statutes,®® and building and loan 
associations organized under the Federal Home 
Owners^ Loan Act, and automatically becoming 
members of the Federal Home Loan Bank, being 
organized, owned, and operated for the profit of 
their shareholders, are likewise held not to be such 
instrumentalities.®^ 

Municipal employees, under the express provisions 
of some statutes, are excluded.®® Under a statute 
exempting governmental subdivisions as employers. 


77. U.S.—state of Missouri v. Gleickt 
aCJLMo.. 135 P.2d 134. 

Pa.—Reid Tobacco Co. v. Department 
of Labor & Industry, Com.Pl., 56 
DauplLCo. 217. 

Poreifirn nationals teonglLt by state 
agency 

Employer subject to Unemployment 
Insurance Act, who employed Mexi¬ 
can nationals brought to United 
States, pursuant to executive agree¬ 
ment was liable for contributions as 
employer, as against contention that 
such nationals, who were brought to 
place of employment by a state agen¬ 
cy, were employed by state agency 
and were therefore exempt.—Voll- 
man v. California Employment Sta¬ 
bilization Commission, 231 P.2d 187, 
104 Cal.App.2d 94. 

78. U.S.—State of Missouri v. Glelck, 
iaGA.Mo., 135 F.2d 184. 

79. Conn.—‘Waterbury Sav. Bank v. 
Danaher, 20 A.2d 455, 128 Conn. 78. 

80. ET.J.—Wekeamyan Federal Cred¬ 
it Union v. Zuna, 81 A.2d 490, 130 
N.J.Law 69. 

Exemption of governmental agencies 
from taxes generally see the C.J.S. 
title Taxation S§ 255-260, also 61 
(U. p 422 note 81-p 425 note 45. 
dalmanf 8 failure to appeal 
Where claim was referred to ap¬ 


pellate tribunal by deputy and claim¬ 
ant did not appeal to tribunal from 
deputsr’s decision, claimant, in certio¬ 
rari proceeding instituted by employ¬ 
er, could not invoke exemption.—We- 
keamyan Federal Credit Union .v. 
Zuna, supra. 

81. N.J.—National Newark & Essex 
Banking Co. v. Unemployment 
Compensation Commission, 19 A.2d 
803, 126 N.J.Law 887. 

82. N.J.—Weke€mQyan Federal Cred¬ 
it Union v. Zuna, 81 A.2d 490, 180 
N.J.Liaw 69. 

83. Conn.—Waterbury Sav. Bank v. 
Danaher, 20 A.2d 455, 128 Conn. 78. 

84. Ey.—^Barnes v. Anderson Nat. 
Bank of Lawrenceburg, 169 S.W.2d 
833, 293 Ey. 592, 145 A.LuR. 1066. 

85. Fa.—Fidelity-Fhiladelphia Trust 
Co. V. Hines, 10 A2d 658, 387 Pa. 
48—Fidelity-Fhiladelphia Trust Co. 
V. Bashore, Com.FL, 48 Dauph.Co. 
69. 

86 . Ohio.—Western Bank & Trust Co. 
V. Atkinson, 80 N.E.2d 341, 137 Ohio 
St. 852. 

87. Conn.—Waterbury Sav. Bank v. 
Danaher, 20 A.2d 455, 128 Conn. 78. 

88 . Conn.—Waterbury Sav. Bank v. 
Danaher, supra. 

89. Tex.—T e x a s Unemployment 
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Compensation Commission v. Met¬ 
ropolitan Building & Lioan Ass’n, 
Civ.App., 139 S.W.2d 309, error re¬ 
fused, certiorari denied Metropoli¬ 
tan Bldg. & Loan Ass*n v. Texas 
Unemployment Compensation Com¬ 
mission, 61 S.Ct. 140, 311 U.S. 701, 
85 L.Ed. 454. 

90. Tex.—e X a s Unemployment 
Compensation Commission v. Met¬ 
ropolitan Building & Loan Ass'n, 
dvApp., 139 S.W.2d 809, error re¬ 
fused, certiorari denied Metropol¬ 
itan Bldg. & Loan Ass’n v. Texas 
Unemployment Compensation Com¬ 
mission, 61 S.Ct 140, 311 U.S. 701, 

85 LEd. 454. 

91. Tex.—^T e X a s Unemployment 

Compensation Commission v. Met¬ 
ropolitan Building & Loan Ass'n, 
Civ.App., 189 S.W.2d 809, error re¬ 
fused, certiorari denied Metropoli¬ 
tan Bldg. & Loan Ass’n v. Texas 
Unemployment Compensation Com¬ 
mission, 61 S.Ct. 140, 311 U.S. 701, 

86 L.Ed. 464. 

92. Ohio.—Carter v. Division of Wa¬ 
ter, City of Youngstown, 65 N.E. 
2d 63, 146 Ohio St. 208. 

Pa.—Sun Shipbuilding 6b Ury Dock 
Co. V. Unemployment Compensation 
Board of Review, 82 A.2d 58, 169 
Pa^Super. 893. 
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a mortgage commission service corporation, or¬ 
ganized as a subsidiary of a state mortgage com¬ 
mission and operated as a separate corporation en¬ 
gaged in business activities, has been held not a 
governmental subdivision.®* 

Trustee in bankruptcy. By specifically including 
trustees in bankruptcy in the definition of "employ¬ 
ing unit,” a legislature definitely states that they are 
subject to the provisions of the unemployment com¬ 
pensation act in the same manner, and to the same 
extent, as other emplo 3 dng units.®^ The same result 
has been held to follow where the statute, in addi¬ 
tion to such inclusion, further defines an employer 
as any employing unit acquiring substantially all 
of the assets of another employing unit which, at 
the time of such acquisition, was an employer sub¬ 
ject to the law;®* where the legislature makes 
such provisions, it cannot be regarded as having 
intended to exclude a trustee in bankruptcy by ex¬ 
cluding service performed in the employ of the 
United States government or of an instrumentality 
thereof.®* So, such a trustee has been held liable 
for contributions under the act with respect to per¬ 
sons who perform services for the bankrupt in con¬ 
nection with the bankrupt estate.®^ 

An assistant to a city marshal has been held, un¬ 
der the governing statute, not entitled to unemploy¬ 
ment benefits,®* as have, also, assistants employed 
by custodian engineers of public schools with the 
approval of the board of education, which allotted 
each engineer a given sum of money for cleaning 
and maintaining his school.®® 

Employees of superintendent of insurance or loan 
associations. Where, under the statute, the state 
is not an employer subject to the statute, the regular 


employees of the state superintendent of insurance, 
who are employed in his office in connection with 
his general duties as such, are exempt as employees 
under the statute but the superintendent is not 
an exempt employer with respect to persons tempo¬ 
rarily employed in liquidating a company,* so that 
an employee of the company, retained by the super¬ 
intendent for that purpose, is entitled to unemploy¬ 
ment insurance benefits on his discharge by the 
superintendent* Similarly, a state superintendent 
of building and loan associations, in his capacity as 
liquidation of such an association, has been held not 
to act in a sovereign or governmental capacity,^ so 
that he is an employer with respect to an employee 
who had worked for the association before it was 
taken over for liquidation, was retained in con¬ 
nection with the liquidating process, was com¬ 
pensated from funds of the association, and was re¬ 
leased solely because the liquidating operation had 
advanced so far that his services were no longer 
required.* 

§ 126. Independent Contractors and Their 
Employees 

Under some unemployment compensation acts. Inde¬ 
pendent contractors are not covered; under others, they 
are not necessarily barred. Apart from statutes having 
a different effect, an Independent contractor, rather than 
the person for whom he works. Is liable for any tax 
due on wages paid a workman employed and paid by the 
Independent contractor. 

Since, as discussed supra § 102, as a general rule 
unemployment compensation acts apply only where 
the employer-employee relationship exists, inde¬ 
pendent contractors have been held not to be within 
the coverage of tmemployment compensation stat¬ 
utes.® Such statutes have been held to recognize 


PerfoniLaiLoe of proprietary functions 
Ohio.—State ex reL Duffy v. City of 
Cleveland, 5 Ohio Supp. 7. 

93. N.T.—In re Batter. 14 N.T.S.Sd 
42. 257 App.Dlv. 546. afiELrmed 26 
N.E.2d 827. 282 N.T. 722. 

Auditor employed by such corpora¬ 
tion held not a state employee, and 
entitled to unemployment insurance 
benefits.—^In re Batter, supra. 

94. U.S.—^In re Mid America Co.. D. 
am., 31 F.Supp. 601. 

95. U.S.—State of Missouri v. 

Gleidc, C.CJLMO., 135 F.2d 134. 


96. U.S.—State 
Glelck. supra. 

of 

Missouri 

V. 

97. U.S.—State 

of 

Missouri 

V. 


Glelck, supra—^In re Mid America 
Co., D.ani., 31 F.Supp. 601. 

98. N.T.—^In re Bernstein, 43 W.T.S. 
2d 109. 266 App.Div. 459, affirmed 
Claim of Bernstein, 65 N.lL2d 378, 
292 W.T. 617; 


99. K.T.—In re Palmer. 16 N.T.S.2d 
628, 268 App.Dlv. 834, affirmed 27 
N.B.2d 438, 283 N.T. 676. 

1. N.T.—In re Kinney, 14 N.T.S.2d 
11. 267 App.Div. 496, certified Ques¬ 
tions answered and affirmed 24 N. 
K2d 494, 281 N.Y. 840. 

2. N.T.—^In re Kinney, supra. 

3 . N.T.—^In re Kinney, supra. 

4. Ohio.—State ex rel. Merlon v. Un¬ 
employment Compensation Board of 
Review, 63 N‘.E.2d 818, 142 Ohio St. 
628. 

5. Ohio.—State ex rel. Merlon v. Un¬ 
employment Compensation Board of 
Review, supra. 

a Cal.—California Employment Sta¬ 
bilization Commission v. Morris, 
172 P.2d 497, 28 Cal.2d 812—Bemis 
V. People, 240 P.2d 638, 109 Cal.App. 
2d 253—Garrison v. California Em¬ 
ployment Stabilization Commission, 
149 P.2d 711, 64 Cal.App.2d 820. 
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Conn.—^Beaverdale Memorial Park v. 

Danaher, 15 A. 2d 17. 127 Conn. 175. 
Fla.—^Florida Indus. Commission v. 
State ex rel. Orange State Oil Co.. 
21 So.2d 599. 166 Fla. 772—Gentile 
Bros. Co. V. Elorlda Industrial 
Commission, 10 So.2d 668, 151 Fla. 
857. 

Iowa.—^Meredith Pub. Co. v. Iowa 
Employment Security Commission. 
6 N.W.2d 6, 232 Iowa 666. 

Mich.—^Bonifas-Gkirman Dumber Co. 
V. Michigan Unemployment Com¬ 
pensation Commission, 21 N.W.2d 
163, 813 Mich. 363. 

Minn.—Nicollet Hotel Co. v. Christ- 
gau. 40 N.W.2d 622, 230 Minn. 67. 
Mo.—^A. J. Meyer & Cow v. Unemploy¬ 
ment Compensation Commission, 
152 S.W.2d 184, 348 Mo. 147. 

N.T.—^In re Wilson Sullivan Co., 44 
N.E.2d 387, 289 N.T. 110—In re 
Waroshlll, 33 N.T.S.2d 712, 263 
App.Div. 646—In re Radio City Mu- 
1 sic Hall Corp., 31 N.T.SJ2d 234, 262 
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the status of independent contract to be that of the 
common law*^ and not to require that a person 
dealing with an independent contractor pay the 
contributions mentioned in the law.^ On the other 
hand, the title “Unemployment Compensation Act** 
has been held not so restrictive that its provisions 
could not be made to apply to any case where an 
unemployed independent contractor is seeking to en¬ 
force a claim thereunder, on the theory that the 
title refers only to unemployment and contains no 
reference to anyone occupying the status of inde¬ 
pendent contractor.^ Also, the definition of em¬ 
ployment, in a particular unemplo 3 rment compensa¬ 
tion act, has been held to include, in some instances, 
persons classified as independent contractors at 
common law;i® and it has been held that the fact 
that a claimant may have been a common-law in¬ 
dependent contractor does not necessarily bar him 
from being an employee under the act,^^ since his 
status thereunder must be determined from the act 
itself in view of its purpose as declared therein,^^ 
and that the principle of respondeat superior may 
apply where a servant is made an independent con¬ 
tractor merely in form, and such relationship may 
be made subject to unemployment compensation 
benefits.i5 Further, the fact that a person who, 


under the provisions of the act, is exempted there¬ 
from, would be an independent contractor does not 
mean that all who are independent contractors at 
common law are exempt.!^ A person cannot be an 
independent contractor and also an employee sub¬ 
ject to an employer’s control, within an unemploy¬ 
ment compensation act.^® 

Employee of independent contractor or subcon- 
tractor. An independent contractor, rather than the 
person for whom he works or provides services, 
has been held liable for any tax due under the act 
for wages paid a workman who is employed and 
paid by the independent contractor^® and who rec¬ 
ognizes him as the employing unit,i7 although, as 
discussed supra § 113, where the statute so provides 
whenever any employing unit contracts with or has 
under it any contractor or subcontractor for any 
emplo 3 rment which is a part of its usual trade, oc¬ 
cupation, profession, or business, the employing 
unit may be deemed to employ each individual in 
the employ of such contractor or subcontractor. 

§ 127. —— Determination of Status 

In the absence of a statute providing otherwise, the 
question whether a person Is an Independent contractor 
or an employee within a state unemployment compensa- 


App.Div. 598—In re Binder, 21 N.T. 
S.2d 869, 269 App.I>iv. 1103—Pidel 
Ass’n of !Nfew York v. Miller, 20 
N.T.S.2d 381, 269 App.Dlv. 4S6, af¬ 
firmed In re Fidel Ass*n of New 
York, 39 N.E.2d 266, 287 N.Y. 626— 
Levine v. Aluminum Cookingr Uten¬ 
sil Co., 17 N.Y.S.2d 434, 268 App. 
Dlv. 1023, affirmed In re Levine, 27 
N.E.2d 439, 283 N.Y. 577. 

Pa—^In re Jermyn Hotel Co., Spruce 
St, and Wyomlngr Ave., Scranton, 
Com.Pl., 68 DauplLCo. 10. 

'‘So far as we are able to discover, 
no court has held that there is or 
should be coveragre where the rela^- 
tlonship Involved is that of principal 
and independent contractor.”—Com¬ 
mercial Motor Freisrht v. Ebright, 54 
N.E.2d 297, 303, 143 Ohio St 127, 161 
AL.R. 1321. 


Keadlng oaae 

Cal.—^Empire Star Mines Co. v. Cal¬ 
ifornia Employment Commission, 
168 P.2d 686, 28 Cal.2d 33. 

Bnle held not changed by amendment 
of statute 

Fla.—Florida Indus. Commission v. 
State ex rel. Orange State Oil Co., 
21 So.2d 699, 155 Fla. 772. 

7. Fla.—Gentile Bros. Co. v. Florida 
Industrial Commission, 10 So.2d 
568. 161 Fla. 867. 

Application of common-law rules in 
determining employment and em¬ 
ployees within statutes see supra 
t 108. 

8 . Wyo.—Unemployment Compensa¬ 
tion Commission of Wyoming v. 
Mathews, 111 P.2d 111, 56 Wyo. 
479. 


13. Utah.—Globe Grain & Milling Co. 
V. Industrial Commission, 91 P.2d 
612, 98 Utah 36, rehearing denied 
97 P.2d 582, 98 Utah 48. 

14. m.—New York Life Ins. Co. v. 
Murphy, 58 N.E.2d 182, 388 Ill. 316. 

15. Wis.—Wisconsin Bridge & Iron 
Co. V. Ramsay, 290 N.W. 199, 233 
Wis. 467. 

16. Ariz.—Gaskin v. Wayland, 148 
P.2d 590, 61 Ariz. 291. 

Ark.—McCain v. Orossett Lumber Co., 
174 S.W.2d 114, 206 Ark. 61. 

Cal.—^Irvine Co. v. California Em¬ 
ployment Commission, 165 P.2d 
908, 27 Cal.2d 670. 

Zdmlted effect of statute 
Provisions of unemployment com¬ 
pensation act, although definitive for 
tax purposes of employment status 
which may be somewhat broader tb«.Ti 
concept of employment or master and 
servant at common law, did not in¬ 
tend to destroy all common-law con¬ 
cepts and to make every owner-em¬ 
ployer a subject employer under the 
act, regardless of realities of rela¬ 
tionship between him and individuals 
who were performing services as ac¬ 
tual employees of an Independent 
contractor.—^Trinity Bldg. Corp. of N. 
Y. V. Rhode Island Unemployment 
Compensation Board, 71 A2d 606, 76 
R.L 408. 

17. Fla.—Gentile Bros. Co. v. Flori¬ 
da Industrial Commission, 10 So.2d 
568, 151 Fla. 857. 


Xfe was not the intent or purpose 
of the legislature to include any in¬ 
dependent contractors, but the rela¬ 
tionship contemplated was that of 
employer and employee. 

Cal.—^Briggs v. California Employ¬ 
ment Commission, 168 P.2d 696, 28 
Cal. 2d 60—Garrison v. California 
Employment Stabilization Commis¬ 
sion, 149 P.2d 711, 64 CalApp.2d 
820. 

HI.—John Gabel Mfg. Co. v. Murphy, 
62 N.E.2d 401, 390 Ill. 465—Ozark 
Minerals Co. v. Murphy, 61 N.R2d 
197, 284 Ill. 94. 


9. Or.—Singer Sewing Mach. Co. v. 
State Unemployment Compensation 
Commission, 103 P.2d 708, 167 Or. 
142, adhered to 116 P.2d 744, 167 
Or. 142, 138 AL.R. 1398. 

10 . HI.—Wallace v. Annunzlo, 108 N. 
B.2d 467, 411 HI. 172. 

11 . Ark.—^McHinley v, R. L. Payne 
& Son Lumber Co., 143 S.W.2d 38, 
200 Ark. 1114. 

Wis.—Moorman Mfg. Co. v. Indus¬ 
trial Commission, 5 N.W.2d 748, 241 
Wis. 200. 

12 . Wis.—^Moorman Mfg. Co. v. In¬ 
dustrial Commission, supra. 
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tion act must be determined by the application of gen¬ 
eral rules. 

Although the question whether a person is an in¬ 
dependent contractor or an employee within a state 
unemployment compensation act must be determined 


in accordance with the tests, if any, prescribed by 
the statute in effect during the period involved, 
in the absence of a statutory test, the usual rules, 
discussed in Master and Servant §§ 3 (2)-(9), are 
applied.!® In this connection, an independent con- 


18 , Mich.—Graystone Ballroom v. 
BagrffOtt, 29 N.W.2d 256, 819 Mich, 
87—O'Brian v. Michigan Unemploy¬ 
ment Compensation Commission, 14 
N‘.W.2d 660, 309 Mich. 18. 

ZTot XLecessaxUy as at oommoai law 
An “Independent contractor,” with¬ 
in meaning of unemployment compen¬ 
sation act, is not necessarily one who 
would constitute an independent con¬ 
tractor at common law, but must per¬ 
form work, or in fact be actually 
available to perform work, for any¬ 
one who may wish to contract with 
him, and must be engaged in an inde¬ 
pendent trade, business, profession or 
enterprise.—^Arrow Petroleum Co. v. 
Murphy, 68 N.£].2d 532, 889 Ill. 43. 
'<Emplo 3 rxne]it” 

Where the statute does not use the 
term “independent contractor,” the 
issue to be decided is not whether 
particular persons are Independent 
contractors, but whether their serv¬ 
ices constituted “employment” as the 
latter term is defined by the statute. 
—*In re Mid America, D.C.I11., 81 
F.Supp. 601. 

19, Ark.—Crossett Liunber Co. v. 
McCain, 170 S.W.2d 64, 205 Ark. 
631. 

Iowa.—^Meredith Pub. Co. v. Iowa 
employment Security Commission, 
6 !N'.W.2d 6, 232 Iowa 666—Moor¬ 
man Mfg. Co. V. Iowa Unemploy¬ 
ment Compensation Commission, 
296 N.W. 791, 230 Iowa 123. 

Mich.—^Bonifas-Gorman Liumber Co. 
V. Michigan Unemployment Com¬ 
pensation Commission, 21 N.W.2d 
163, 313 Mich. 363. 

Miss.—^Plrst Nat. Bank of Oxford v. 
Mississippi Unemployment Com¬ 
pensation Commission, 23 So.2d 534, 
199 Miss. 97. 

Ohio.—American Life & Acc. Ins. Co. 
of Ely. V. Jones, App., 85 N.e.2d 
593, affirmed 89 N.e.2d 301, 152 
Ohio St. 287, 14 AL..B.2d 815. 

Pa.—^Bayuk Cigars v. Chesnut, 54 Pa 
Dist. & Co. 109, 57 Dauph.Co. 9. 
Application of common law rules in 
determining existence of employer- 
employee relationship within stat¬ 
ute see supra § 103. 

Control or direction 

(1) In determining status, power to 
control or direct performance is 
dominate factor. 

Cal.—^Bemls v. People, 240 P.2d 638, 
109 Cal.App.2d 268—^People v. Grier, 
128 P.2d 207, 68 Cal.App.2d Supp. 
841. 

Iowa—^Meredith Pub. Co. v. Iowa 
Employment Security Commission, 
6 N.W.2d 6, 232 Iowa 666. ^ 


Mo.—Trianon Hotel Co. v. Keitel, 169 

S.W.2d 891, 350 Mo. 1041. 

(2) The most Important factor is 
the right to control the manner and 
means of accomplishing the result 
desired, and if the employer has the 
authority to exercise complete con¬ 
trol, whether or not that right is ex¬ 
ercised with respect to all details, an 
employer-employee relationship ex¬ 
ists.—^Empire Star Mines Co. v. Cal¬ 
ifornia Employment Commission, 168 
P.2d 686, 28 Cal.2d 33—California 
Employment Commission v. Los An¬ 
geles Down Town Shopping News 
Corporation, 150 P.2d 186, 24 Cal.2d 
421—California Employment Stabili¬ 
zation Commission v. Lund, 173 P.2d 
379, 76 Cal.App.2d 667—California 
Employment Commission v. Sutton, 
158 P.2d 949, 69 Cal.App.2d 181—Gar¬ 
rison V. California Employment Sta¬ 
bilization Commission, 149 P.2d 711, 
64 Cal.App.2d 820. 

(3) The fundamental distinction 
between an “employee” and an “inde¬ 
pendent contractor” depends on the 
existence or nonexistence of right to 
control means and methods of work. 
Conn.—^BeaverdaJe Memorial Park v. 

Danaher, 15 A,2d 17, 127 Conn. 176. 
Ohio.—^American Life & Accident Ins. 

Co. of Ky. V. Jones, 85 N.E.2d 693, 

affirmed 89 N.E.2d 301, 152 Ohio St. 

287, 14 A.L.It.2d 815. 

(4) Actual exercise of the right to 
control by interference with the work 
is not the test.—^John Gabel Mfg. Co. 
V. Murphy, 62 N.E.2d 401, 390 Ill. 455. 

(5) The degree of control which 
must be reserved cannot be stated in 
terms of mathematical precision, and 
various aspects of the relationship 
may be considered in arriving at the 
conclusion in a particular case.—^In 
re Morton, 80 N.E.2d 369, 284 N.Y. 
167, motion denied In re Morton, 81 
N.K2d 205, 284 N.Y. 738. 

(6) The language, “free from con¬ 
trol or direction,” in provision of act 
that services performed by individual 
for remuneration shall be deemed em¬ 
ployment subject to act, unless he is 
free from control or direction over 
performance thereof, does not mean 
that newspaper carrier is publishing 
company's employee if it has any de¬ 
gree of control over him.—Washing¬ 
ton Recorder Pub. Co. v. Ernst, 91 
P.2d 718, 199 Wash. 176, 124 A.L.R. 
667. 

(7) One who follows employer's de¬ 
sires in result, but not in means used, 
is an Independent contractor. 
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I Cal.—^People v. Greer, 128 P.2d 207, 
53 Cal.App.2d Supp. 841. 

N.Y.—In re Radio City Music Hall 
Corp., 31 N.Y.S.2d 284, 262 App. 
Div. 693—^In re Electrolux Corpo¬ 
ration, 80 N.Y.S.2d 972, 262 App. 
Div. 642, reversed on other grounds 
43 N.E.2d 480, 288 N.Y. 440, and 
followed in In re Geoghehan, 30 N. 
Y.S.2d 988, 263 App.Dlv. 768, re¬ 
versed on other grounds In re Geo- 
ghehan's Claim, 43 N.E.2d 713, 289 
N.Y. 666, In re Rlggi, 30 N.Y.S.2d 
988, 263 App.Dlv. 758, reversed on 
other grounds In re Rlggi's Claim, 
43 N.E.2d 713, 289 N.Y. 667, and In 
re Nowicki, 30 N.Y.S.2d 984, 263 
App.Dlv. 758, reversed on other 
grounds In re Nowlckl's Claim, 43 
N.E.2d 713, 289 N.Y. 666. 

(8) Where the services rendered 
are clearly, in all other respects, 
those of a servant, the relationship 
is not changed to that of an inde¬ 
pendent contractor by the mere in¬ 
clusion, in the contract, of a stipula¬ 
tion that the employer shall exercise 
no control over the employee or over 
the details of the work.—^Plrst Nat. 
Bank of Oxford v. Mississippi Unem¬ 
ployment Compensation Commission, 
23 So.2d 534, 199 Miss. 97. 

CoBt-plns basis 

The fact that payment is on a 
cost-plus basis does not make the re¬ 
lationship any less one of an inde¬ 
pendent contractor.—^Bayuk Cigars v. 
Chesnut, 54 Pa.Dlst & Co. 109, 57 
Dauph.Co. 9. 

**EinploymeiLt” 

The tests found in definition of 
“employment” in unemployment com¬ 
pensation act are the usual tests for 
determining relationship of independ¬ 
ent contractor, and were placed in 
the act to make plain the basis on 
which those in the independent con¬ 
tractor relationship were excluded.— 
A J. Meyer & Co. v. Unemployment 
Compensation Commission, 152 S.W. 
2d 184, 348 Mo. 147. 

Bight of alleged einployer to hire 
and fire is of grreat importance.—^In 
re Scatola, 14 N.Y.S.2d 65, 257 App. 
Div. 471, appeal denied 14 N.Y.S.2d 
623, 257 App.Dlv. 1079, affirmed 26 
N.E.2d 815, 282 N.Y. 689. 

Single employer 

The fact that a contractor works 
for a single employer in carrying out 
the trade, occupation, business, or 
profession of the contractor does not 
prevent him from being an independ¬ 
ent contractor.—^Bayuk Cigars v. 
Chesnut, 54 Pa.Dist. & Co. 109, 57 
Dauph.Co. 9. 
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tractor has been defined as a person who contracts 
with another to do something for him, but who is 
not controlled by the other or subject to the other’s 
right to control with respect to his physical conduct 
in the performance of the undertaking.^® Whether 
or not the relationship is that of an employee or an 
independent contractor is a question of fact^i which 
must be determined from the circumstances in each 

case.22 

The substance, and not the form, of the arrange¬ 
ment under which a person performs services for 
another must control in determining whether he is 
an employee or an independent contractor.23 In 
the absence of any evidence of the conduct of the 
parties to the contrary, a recital in a contract that 
nothing therein contained shall be construed as 
creating the relationship of employer and employee 
as prima facie proof of the relationship of inde¬ 
pendent contractor and principal.^^ The fact that 
the agreement under which the services are ren¬ 


dered designates the person performing them as a 
"contractor” is worthy of consideration, but not 
conclusive and the fact that a foreman^® or a 
person designated as a "contractor”^^ fixes the 
amount of compensation to be paid his helpers is not 
conclusive on the question whether he is an inde¬ 
pendent contractor or an employee. Where viola¬ 
tions of the written contract are only occasional, 
and there is no basis for a finding of agreement 
to modify it, the contract, and not the violations, 
is controlling in determining the status of the work- 

er.28 

Particular persons who have been held independ¬ 
ent contractors, and not employees within unem¬ 
ployment compensation laws, include persons cul¬ 
tivating, purchasing, and packing leaf tobacco 
a distributor of a corporation’s goods distribu¬ 
tors for a wholesaler newspaper carriers op¬ 
erators of bulk oil stations for an oil company ;33 
professional free-lance models and others.36 On 


sa OPa.—^Bayok Cigars v. Chesnut, 
supra. 

CoxnmoiUlaw deflnltioiL 

The unemployment compensation 
law does not change the common-law 
•definition of independent contractor 
as one who renders service In the 
course of an independent occupation, 
representing the will of his employer 
•only as to the result of the work and 
not as to the means by which it is 
accomplished.—^Hill Hotel Co. v- Ban- 
ney, 295 N.W. 397, 138 Neb. 760. 
Similar deflnltloiis 

Pla.—Gentile Bros. Co. v. Florida In¬ 
dustrial Commission, 10 So.2d 568, 
151 Fla. 857. 

Iowa.—^Moorman Mfg. Co. v. Iowa 
Unemployment Compensation Com¬ 
mission, 296 N.W. 791, 230 Iowa 
123. 

21. Cal.—^Bemls v. People, 240 P.2d 
638, 109 CalJlpp.2d 263. 

Conn.—^Electrolux Corporation v. 

Danaher, 23 A.2d 135, 128 Conn. 
342. 

Ind.—^Review Board of Unemploy¬ 
ment Compensation Division of De¬ 
partment of Treasury v. Mammoth 
Xiife & Accident Ins. Co., 42 N.E.2d 
379, 111 Ind.App. 660. 

22. N.Y.—^In re Electrolux Corpora¬ 
tion, 30 N.T.S.2d 972, 262 App.Dlv. 
642, reversed on other grounds 43 
iN.E.2d 480, 288 N.Y. 440, and fol¬ 
lowed in In re Geoghehan, 30 N.Y. 
S.2d 988, 263 App.Dlv. 768, reversed 
on other grounds In re Geoghegan’s 
Claim, 43 !N.R2d 713, 289 N.Y. 565 
—In re Riggl, 30 N.Y.S.2d 988, 263 
App.Div. 758, reversed on other 
pounds In re Rlggl’s Claim, 43 N. 
IB.2d 713, 289 N.Y. 567, and In re 
Nowlckl, 30 N.Y.S.2d 984, 263 App. 
Div. 758, reversed on other grounds 
In re Nowidd's Claim, 43 N.E.2d 


713, 289 N.Y. 566—Claim of Miller. 
29 N.Y.S.2d 16, 262 App.Div. 385— 
In re Earle, 27 N.Y.S.2d 310, 262 
App.Div. 789, affirmed 36 NE.2d 
453, 286 N.Y. 610. 

Wyo.—Unemployment Compensation 
Commission of Wyoming v. Ma¬ 
thews. Ill P.2d 111, 56 wyo. 479. 
Sources of conbltLSioii. 

It is a conclusion to be drawn from 
the contract itself, the attitude of 
the parties toward each other, the 
nature of the work, and all relevant 
clrcumstances.^—^Review Board of 
Unemployment Compensation Divi¬ 
sion of Department of Treasury v. 
Mammoth Life & Accident Ins. Co., 
42 N.B.2d 379, 111 Ind.App. 660. 

The persuasiveness of a paxtlonlar 
provision of a contract, indicative 
of full control and of an independ¬ 
ent contractor status, must be viewed 
in the light of other portions of the 
record,—O'Brian v. Michigan Unem¬ 
ployment Compensation Commission, 
14 N.W.2d 560, 309 Mich. 18. 

23. CaJ.—Bemis v. People, 240 P.2d 
638, 109 Cal.App.2d 253. 

24. Cal.—Garrison v. California Em¬ 
ployment Stabilization Commission, 
149 P.2d 711, 64 Cal.App.2d 820. 

25. Mich.—O'Brian v. Michigan Un¬ 
employment Compensation Com¬ 
mission, 14 N.W.2d 560, 309 Mich. 
18. 

26. Mich.—O’Brian v. Michigan Un¬ 
employment Compensation Com¬ 
mission, supra. 

27. Mich.—O’Brian v. Michigan Un¬ 
employment Compensation Com¬ 
mission, supra. 

28. Mich.—^Bonifajs-Gk>rman Lumber 
Co. V. Michigan Unemployment 
Compensation Commission, 21 N.W. 
2d 163, 313 Mich. 368. 
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29. Pa.—^Bayuk Cigars v. Chesnut, 
54 Pa.Dist. & Co. 109, 57 Dauph. 
Co. 9. 

30. N.Y.—Levine v. Aluminum Cook¬ 
ing UtensU Co.. 17 N.Y.S.2d 434, 268 
App.Div. 1023, affirmed In re Le¬ 
vine, 27 N.E.2d 439, 288 N.Y. 577. 

31. Fla.—Florida Indus. Commission 
V. State ex rel. Orange State Oil 
Co., 21 So.2d 599, 155 Fla. 772. 

32. Wash.—Washington Recorder 
Pub. Co. V. Ernst, 91 P.2d 718, 199 
Wash. 176, 124 A.L.R. 667. 

33. Fla.—^Florida Indus. Commission 

V. State ex rel. Orange State Oil 
Co., 21 So.2d 599, 155 Fla. 772. 

34. N.Y.—^In re Bamaba Photo¬ 
graphs Corp., 32 N.Y.S.2d 347, 263 
App.Dlv. 915, affirmed 48 N.E.2d 
720, 289 N.Y. 587. 

35. Fla.—Centlle Bros. Co. v. Flori¬ 
da Industrial Commission, 10 So. 
2d 568, 151 Fla. 857. 

Tenn.—Texas Co. v. Bryant, 152 S, 

W. 2d 627, 178 Tenn. 1, rehearing de¬ 
nied 163 S.W.2d 71, 178 Tenn. 580. 

3>re8S fitter 

HI.—^Beth Weber, Inc., t. Murphy, 58 
NJE.2d 913, 889 IlL 60. 

Haulers 

m.—Arrow Petroleum Co. t. Murphy, 
58 N.E.2d 582, 389 TXL 43. 

Minn.—^Rochester Dairy Oo. v. 

Christgau, 14 N.W.2d 780, 217 Minn. 
460. 

Ohio.—Comm^clal Motor Freight ▼. 
Ebright, 64 N.E.2d 297, 148 Ohio 
St. 127, 151 AJi^R. 1821. 

Mining operations 

Idaho.—^In re General Elec. Co., 166 
P.2d 190, 66 Idaho. 91. 

Ill.—Ozark Minerals Co. v. Murphy, 
61 N.E.2d 197, 384 HL 94, 
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the other hand various persons have been held to 
be employees, 3 6 or employees of an independent 

contractor.37 

§ 128. Independent Trade or Occupation 

Where the unemployment compensation act so pro¬ 
vides, a person engaged in an independently established 
trade, occupation, or business is excluded from coverage. 

In enacting an unemployment compensation law, 
a legislature has been said not to have sought to pro¬ 
tect those who, while ostensibly or incidentally serv¬ 
ing another, are in reality engaged in their own in¬ 
dependent busmess.38 Where the statute so pro¬ 
vides, if an employer can show that the alleged em¬ 
ployee is engaged in an independently established 
business, he is not required, in order to bring the 
latter within the exceptions to the act, to show that 
the alleged employee is free from the employer’s 
control in other words, if an alleged employee is 
engaged in an independent enterprise, it necessarily 
follows that he is free from the control of the 
alleged employer,and is not within the act even 


though his services might be performed in the usual 
course of business of the alleged employer/^ Under 
a similar provision, the requirement has been held 
to be that the individual be engaged in an inde¬ 
pendently established occupation or business,and 
not that he customarily engages in an independent¬ 
ly established business other than that involved in 
the service contract,and the question whether or 
not one is pursuing an independent occupation does 
not depend on whether he is serving one person or 
many persons,but whether in the pursuit of his 
occupation he is acting on his own behalf or as the 
servant of another.^S 

In determining what concrete situations are with¬ 
in a provision that services performed by an in¬ 
dividual for wages shall be deemed employment sub¬ 
ject to the act unless and until it is shown that he 
is customarily engaged in an independently estab¬ 
lished trade, occupation, profession, or business, the 
inclusion-exclusion method must be used as the 
cases are presented the relationship of the par- 


36. Ark.—^Buckstafl Bath House Co. 
V. McKinley, 127 S.W.2d 802, 198 
Ark. 91, affirmed 60 S.Ct. 279, 308 
U.S. 358, 84 LuBA, 322. 

N.Y.—^Andrews v. Commodore Knit¬ 
ting Mills, 13 N.T.S.2d 677, 257 
App.Dlv. 515. 

Va.—Sinclair Keflning Co. v. Unem¬ 
ployment Compensation Commis¬ 
sion, 54 S.H.2d 72, 189 Va. 692. 

Wash.—In re Hillman Inv. Co., 131 
P.2d 160, 16 Wash.2d 462. 

Attorney working for other attorney 

IT.Y.—Claim of Morgensteln, 82 N.T. 
S.2d 36, 274 App.Dlv. 866. 

Investigation for adjusting agency 

111.—Toplis & Harding v. Murphy, 51 
N.E.2d 505, 384 Ill. 463. 

laundress 

N.Y.—In re Rlzso, 16 N.Y.S.2d 764, 
258 APP.D1V. 838. 

dumber stacker 

Ark.—(McKinley v. R, L. Payne & Son 
Lumber Co., 143 S.W.2d 38, 200 
Ark. 1114. 

ITewspaper carriers 

Cal.—California Employment Com¬ 
mission V. Bates, 160 P.2d 192, 24 
Cal.2d 432—California Emplosnnent 
Commission v. Los Angeles Down 
Town Shopping News Corp., 150 P. 
2d 186, 24 Cal.2d 421. 

N.T.—In re Scatola, 14 N.Y.S.2d 66, 
257 App.Div. 471, appeal denied 14 
N.T.S.2d 623, 267 App.Div. 1079, 
affirmed 26 N.E.2d 816, 282 N.Y. 
689. 

fainter and paperbanger 

Wis.—Central Wisconsin Trust Co. v. 
Industrial Commission, 296 N.W. 
711, 236 Wis. 496. 

81 C.J.S.—11 


Photographers’ models 
HI.—^Photographic Illustrations v. 
Murphy, 69 N.E.2d 681, 389 Bl. 
334—A- George Miller, Inc., v. Mur¬ 
phy, 42 N.E2d 78, 379 Ill. 624. 
Physician examining customers for 
optical company on weekly guaran¬ 
ty was held an employee.—National 
Optical Stores Co. v. Bryant, 181 S. 
W.2d 139, 181 Tenn. 266. 

37. Tenn.—^Texas Co. v. Bryant, 162 
S.W.2d 627, 178 Tenn. 1, rehearing 
denied 168 S.W.2d 71, 178 Tenn. 
680. 

Janitor held employee of real es¬ 
tate company acting as manager of 
building for owner, and covered by 
act, and not employee of owner.— 
Hartwig-Dischinger Realty Co. v. Un¬ 
employment Compensation Commis¬ 
sion, 168 S.W.2d 78, 360 Mo. 690. 

Workmen on construction contract 
engaged by subcontractor were em¬ 
ployees of subcontractor and not of 
contractor.—Wisconsin Bridge & Iron 
Co. V. Ramsay, 290 N.W. 199, 233 
Wis. 467. 

38. Okl.—Sears-McCullough Mortg. 
Co. V. Oklahoma Employment Sec. 
Commission, 172 P.2d 613, 197 Okl. 
458—^Realty Mortg. & Sales Co. v. 
Oklahoma Employment Sec. Com¬ 
mission, 169 P.2d 761, 197 Okl. 308. 

39 , Va.—Life & Casualty Ins. Co. 
of Tennessee v. Unemployment 
Compensation Commission of Vliv 
ginia, 16 S.E.2d 367, 178 Va. 46. 

40 , Va.—^Llfe & Casualty Ins. Co. 
of Tennessee v. Unemployment 
Compensation Commission of Vir¬ 
ginia, supra. 

I 41. Va.—Life Sc Casualty Ins. Co. of 
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Tennessee & Unemployment Com¬ 
pensation Commission of Virginia, 
supra 

42. Wash.—Washington Recorder 

Pub. Co. V. Ernst, 91 P.2d 718, 199 
Wash. 176, IM A.L.R. 667. 

43. Wash.—Washington Recorder 

Pub. Co. V. Ernst, supra 

44. Wash.—Washington Recorder 

Pub. Co. V. Ernst, supra 

45. Wash.—Washington Reporter 

Pub. Co. V. Ernst, supra 

46. Utah.—Globe Grain & Milling 

Co. V. Industrial Commission, 97 
P.2d 682, 98 Utah 48. 

Persons held employees 

(1) Distributors for manufacturer. 
—^Van Ogden, Inc., v. Murphy, 60 
N.E2d 877, 390 HI. 133. 

(2) Housewives working at home 
for a manufacturer on a piecework 
basia—^Peasley v. Murphy, 44 NJBI.2d 
876, 381 Ill. 187, 143 A.L.R. 414. 

(3) Owner-operators of tractors 
performing services under contract 
for transporting trailers of a truck¬ 
ing company.—Commercial Motor 
Freight v. Ebright, Ohio App., 61 
N.E.2d 293. 

Persons held not employees 

(1) Associates of law firm.—Wal¬ 
lace V. Annunzlo, 103 N.E2d 467, 411 
HI. 172. 

(2) Motor carriers who carried 
newspapers for publishing company 
to surrounding towns on mileage 
basis, and also parcels for others* 
and some of whom worked part of 
the time in various other employ¬ 
ments.—Idaho Times Pub. Co. v. In¬ 
dustrial Accident Board, 126 P.2d 
678, 63 Idaho 720. 
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tics, as to whether a person is an employee or is 
engaged in an independently established business, 
is an ultimate fact^^ to be determined from the evi- 
dence.^8 

§ 129. Insurance Agents 

Under the varying language of unemployment com¬ 
pensation acts, and In varying circumstances, Insurance 
agents have, or have not, been held within the coverage 
of such acts. 

In determining whether agents of an insurance 
company are its employees within a state unemploy¬ 
ment compensation act, a court must seek, and g^ve 
effect to, the legislative intent and the court is 
concerned primarily with what is done under such 
agents’ employment contracts, not with what such 
contracts say,50 although stipulations thereof that 
nothing therein shall be construed to create the 
relationship of employer and employee may be con- 
sidered.®^ The ruling of the commissioner of in¬ 
ternal revenue that the soliciting agents of a life 
insurance company are not within the federal Social 


Security Act is entitled to consideration, until re¬ 
versed by higher authority, in determining whether 
such agents are the employees of the company with¬ 
in a state unemplo 3 nnent compensation act.®^ Prac¬ 
tical difficulties of administration confronting the 
administrative agencies do not justify the exemp¬ 
tion of life insurance companies from the require¬ 
ment of making contributions for their agents un¬ 
der the unemployment compensation statute.®® 

An insurance company has been held an employ¬ 
ing unit as to, and the employer of, its soliciting 
agents,®^ or they have been held to be within its 
employment,®® so as to require the pajrment, by 
the company, of contributions to the unemplo 3 rment 
compensation fund on commissions paid to them. 
An insurance agent working only for one company, 
which furnishes his office and pays all the cost of 
its operation, controlling his time in its entirety, 
with the right to direct the manner of perform¬ 
ance of his work and to discharge him for any 
sufficient cause, is an employee of such company,®® 


(3) on peddler.—Arrow Petroleum 
Co. V. Murphy, 58 N‘JC.2d 532, 889 
HI. 43. 

(4) One employed by dgar com¬ 
pany to make statements from check 
stubs and other data, showing opera¬ 
tions of company’s business, without 
specification of time or place for peiN 
formances of such services.—Royal 
Cigar Co. V. Hulet, 25 S.R2d 810, 196 
Ga. 852. 

(6) Tailor making alterations on 
ready-to-wear clothing for haber¬ 
dasher at stipulated price per gar¬ 
ment. who also had his own custom¬ 
ers, and who owned his own machin¬ 
ery, furnished his own materials, 
hired and discharged, fixed the wages 
and controlled his help.—-Wolfe v. 
Bryant. 181 S.W.2d 343, 181 Tenn. 
357. 

(6) Window washer engaged in 
washing windows for employer a 
part of a day each week was engaged 
in an occupation distinctly different 
from employer’s business of selling 
woolens to the tailoring trade.— 
Schatz, Pollack Woolen Co. v. Mur¬ 
phy, 61 N.E.2d 147, 384 HL 218. 

A merchant operating an independ¬ 
ent business and receiving goods on 
consignment for resale is not an em¬ 
ployee of the consignor merely be¬ 
cause he operates on a commission, 
rather than on a profit, basis.—In re 
Wilson, D.C.N.T., 35 F.Supp. 391. 

4/7m Ind.—South Bend Fish Corp. v. 
Emplosrment Sec. Division, 68 N’.B. 
2d 801, 116 lnd.App. 348. 

48. Ind.—South Bend Fish Corp. v. 
Employment Sec. Division, supra. 

49. Conn.—-Northwestern Mut Life 
Ins. Co. V. Tone, 4 A.2d 640, 126 
Conn. 183, 121 A.LJt. 993. 


aceanlng of terms aa in XasuraiLce 
Oode 

Terms ^’insurance agent*' and •‘In¬ 
surance solicitor** in exemption sec¬ 
tion of emplo 3 unent security act were 
Intended by legislature to be given 
same meaning as accorded to them 
by insurance code.—-Washington Nat 
Ins. Co. V. Employment Security 
Commissicm, 144 P.2d 688, 61 Ariz. 
112 . 

•^Xnsuzaace agent;” **instiranoe soUoL 
tor” 

(1) Terms "Insurance agent** and 
"Insurance solicitor,** used in exclu¬ 
sion provision, were both intended to 
be given effect, and Include an insur¬ 
ance collector, collecting premiums. 
—^Home Beneficial Life Ins. Co, v. 
Unemployment Compensation Com¬ 
mission, 27 S,E.2d 169, 181 Ta. 811. 

<2) In order to be exempt as an 
Insurance solicitor, one must be em¬ 
ployed by an insurance agent; a 
representative employed directly by 
the Insurance company is not an in¬ 
surance solicitor.—-Washington Nat 
Ins. Co. V. Employment Security 
Commission, 144 P.2d 688, 61 Ariz. 
112 . 

Boling of attorney for oommlssloix 

An employment security commis¬ 
sion has been held not bound by a 
ruling of its attorney exempting a 
benefit society's agents, engaged in 
selling Insurance, from the benefits 
of the unemployment compensation 
law.—Blrst Nat Ben. Soc. v. Sisk, 
173 P.2d 101, 65 Ariz. 1. 

State law 

Question is one of state law.—Un¬ 
employment Compensation Commis¬ 
sion of North Carolina v. Jefferson 
Standard Life Ins. Co., 2 S.E.2d 584, 
216 N.a 479. 


sa Colo.—Industrial Commission v. 
Northwestern Mut Life Ins. Co., 
88 P.2d 560, 103 Colo. 550. 

51- Colo.—^Industrial Commission v. 
Northwestern Mut Life Ins. Co., 
supra. 

52. Conn.—Northwestern Mut Life 
Ins. Co. V. Tone. 4 A.2d 640, 125 
Conn. 183, 121 A.L.R. 993. 

53. Colo.—^Industrial Commission v. 
Northwestern Mut Life Ins. Co., 
88 P.2d 560, 103 Colo. 550. 

54. N.C.—^Unemployment Compensa¬ 
tion Commission of North Carolina 
V. Jefferson Standard Life Ins. Co., 
2 S.B.2d 684, 216 N.C. 479. 

Power as to subagents 
Life insurance company which ap¬ 
pointed general agent with power to 
appoint subagents, but whidh re¬ 
tained power to disapprove appoint¬ 
ments of subagents and power to 
control manner in which they con¬ 
ducted business, was employer with¬ 
in act—Unemployment Compensa¬ 
tion Commission v. National Life Ins. 
Ca, 14 S.E2d 689, 219 N.C 576. 

65. Ill.—New York Life Ins. Co. v. 

Murphy, 68 N.E2d 182, 888 Ill. 816. 
N.C.—Unemplosment Compensation 
Commission of North Carolina v. 
Jefferson Standard Life Tnff . co., 
2 S.B.2d 684, 216 N.C. 479. 

Statutory reauirements for ezemp. 
tlon from operation of act were held 
not shown.—^New York Life Ins, Co. 
V. Murphy, 68 N.B.2d 182, 888 m. 
816. 

66 - Cal.—Garrison v. California Em¬ 
ployment Stabilization Commis¬ 
sion. 149 P.2d 711. 64 CaLApp.2d 
820. 
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even though all of his compensation may be from 
commissions.57 One who is employed to collect 
premiums from insurance policyholders within a 
certain area and to sell insurance within that area, 
is paid a per cent of the amount collected and a 
fixed amount for new business obtained, and is 
required to report periodically and account for his 
collections, has likewise been held an employee.58 

On the other hand, insurance agents compensated 
on a commission basis, or solely by way of commis¬ 
sions, are expressly excluded from the operation of 
some statutes,at least where, in addition, they 
are masters of their own time and efforts, their 
remuneration being wholly dependent on the amount 
of effort they choose to expend,®® or services per¬ 
formed by an insurance agent or solicitor may be 


expressly exempted to the extent to which he is 
compensated by commission.®^ In determining 
whether the representatives of an insurance com¬ 
pany are insurance agents, excluded from coverage, 
the test is whether or not, in the performance of 
any service, they are transacting insurance.®^ 

Agents of a life insurance company who solicit 
applications for policies and who are compensated 
by commissions, without being supervised or con¬ 
trolled by the company as to the place, manner, or 
time of work, have been held not employees or 
servants of the company under an unemplo^Tnent 
compensation act.®® A person acting as agent for 
several different companies has been held to be an 
independent contractor and not covered,®4 as have 
also agents as to whom the company retains no con¬ 


sent afifent 

CaJ.—Garrison v. California Em¬ 
ployment StaJ}illzatlon Commis¬ 
sion, supra. 

57. Cal.—Garrison v. California Em¬ 
ployment StaJsilizatlon Commis¬ 
sion, supra. 

Bewxite afifent 

Cal.—Garrison v. California Employ¬ 
ment Stabilization Commission, su¬ 
pra. 

68 . 1T.J.—Superior Life, Health & 
Accident Ins. Co. v. Board of Re¬ 
view of Unemployment Compensa¬ 
tion Commission, 23 A.2d 806, 127 
N.XLaw 637. 

59. Fla—^Florida Industrial Com¬ 
mission v. Peninsular Life Ins. Co., 
10 So.2d 793, 152 Fla 65. 

Statute applied to Industrial life 
insiiraace affents or solicitors. 

Ariz.—Washingrton Nat. Ins. Co. v. 
Employment Security Commission, 
144 P.2d 688, 21 Ariz. 112. 

Ya—Home Beneficial Life Ins. Co. v. 
Unemployment Compensation Com¬ 
mission, 27 S.E.2d 159, 181 Ya 811. 
The controUlnfiT element In deter¬ 
mining* whether the amount to be re¬ 
ceived is on a commission basis or a 
salary basis is whether that amount, 
by whatever name it may be called, 
is absolute and fixed, regardless of 
what the lawful commissions may 
be, or is made contingent on earning 
the amount as commissions.—Wash¬ 
ington Nat. Ins. Co. v. Employment 
Security Comznlsslon, 144 P.2d 688, 
61 Ariz. 112. 

Terminology used by parties 

In determining whether Insurance 
agents were compensated solely by 
way of commission, court was not 
bound by terminology used by par- 
■ties in referring to agents' weekly 
miniTrnim stipend as ''commission," 
but was required to look beyond such 
terminology to actual relationship of 
parties. 

Ariz.—Washington Nat. Ins. Co. v. 


Employment Security Commission, 

supra. 

Va—^Home Beneficial Life Ins. Co. v. 

Unemployment Compensation Com¬ 
mission, 27 S.E.2d 159, 181 Ya 811. 

Bemuneratlon held commission 

(1) In general.—Washington Nat. 
Ins. Co. V. Ebnployment Security 
Commission, 144 P.2d 688, 61 Ariz. 
112 . 

(2) Remuneration of debit col¬ 
lectors which varied in direct proper^ 
tlon to collectors* efforts was solely 
by way of commission within mean¬ 
ing of exclusion provision-—Unem¬ 
ployment Compensation Commission 
of Ya V. Union Life Ins. Co., 34 S.E. 
2d 386, 184 Ya 54. 

(8) Where Insurer contracted to 
pay agent extra compensation if he 
performed his contract and sold re¬ 
quired amount of insurance, extra 
compensation was not bonus but con¬ 
stituted commission within such ex¬ 
clusion provision, even though right 
to extra compensation ceased on ter¬ 
mination of employment.—American 
Nat. Ins. Co. v. DKeltel, 186 S.W.2d 
447, 363 Mo. 1107. 

Bemuneratlon held not oonunlssion 

(1) Where, without respect to the 
amount of insurance sold in each par¬ 
ticular week. Insurance agents were 
advanced a specified minimxim week¬ 
ly sum against a reserve theoretical¬ 
ly built up upon the basis of a for¬ 
mula for a thirteen-week period, and 
the amounts so paid were merely 
chargeable against possible earnings 
of the agent, and repayment to the 
employer was not a fixed personal 
liability of the agent, the agents 
were not exempt on ground that they 
were remunerated by way of commis¬ 
sion.—Washington Nat. Ins. Co. v. 
Employment Security Commission, 
144 P.2d 688, 61 Ariz. 112. 

(2) If an agent is compensated 
partly by a fixed salary and partly 
by way of commission, the employ¬ 
ing company must pay into the un¬ 
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employment compensation fund on 
the aggregate remuneration paid to 
him. 

Ariz.—Washington Nat. Ins. Co. v. 
Emplo 3 nnent Security Commission, 
144 P.2d 688, €1 Ariz. 112. 

Va—Home Beneficial Life Ins. Co. v. 
Unemployment Compensation Com¬ 
mission, 27 S.B.2d 169, 181 Ya 811. 

60. Ohio.—American Life & Accident 
Ins. Co. of Ey. v. Jones, 89 N.E.2d 
301, 162 Ohio St 287, 14 A.L.R.2d 
816. 

Statute applied to Industrial life iau 
suraaoe agen-ts 

Ohio.—American Life & Accident Ina 
Co. of lEy. V. Jones, supra 

61. Wash.—Unemployment Compen¬ 
sation Department v. Hunt I-®® 

2d 89, 17 Wash.2d 228. 

Provlaloa striotly construed 
Wash.—Unemployment Compensa- 

'tion Department v. Hunt supra 

62. Ariz.—Washington Nat Ins. Co. 
V. Employment Security Commis¬ 
sion, 144 P.2d 688, 61 Ariz. 112. 

Activities held those of Insurance 
agents 

Where representative sold insur¬ 
ance, collected premiums, and serv¬ 
iced policies, they were insurance 
agents within exclusion section of 
I act—Washington Nat Ins. Co. v. 
Employment Security Commission, 
supra 

An Individual engaged In drilling 
test wellB for gas and oil and sell¬ 
ing leases to the public through 
salesmen employed on commission la 
not within such provision.—.Unem¬ 
ployment Compensation Department 
V. Hunt 135 P.2d 89, 17 Wash.2d 228. 
63^ Conn.—Northwestern Mut Life 
Ins. Co. V. Tone, 4 A.2d 640, 125 
Conn. 183, 121 A.L.R. 993. 

64. Cal.—Garrison v. California Em¬ 
ployment Stabilization Commis¬ 
sion, 149 P.2d 711, 64 CalApp.2d 
820. 

N.T.—In re Waroshill, 33 N.T.S.2d 
712, 263^App.Div. 546. 
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trol in the manner or method by which the work is 
done, who are masters of their own time and effort, 
and who are compensated entirely on a commission 
basis.®® Directors of an insurance company, also 
acting as its agents without direction or control by 
the company, have been held independent agents and 
not its employees.®® Under a statute providing that 
services shall be deemed covered employment wheth¬ 
er or not the common-law relationship of master and 
servant exists, unless it is shown that the individual 
is free from control and direction, an agent’s serv¬ 
ices may be held not covered notwithstanding pro¬ 
visions of his contract requiring him to devote his 
entire time to the performance of his duties there¬ 
under and for the termination of the contract for 
cause and on notice by either party.®^ 

While the history of the exemption of life in¬ 
surance agents paid by commission has been held to 
show a clear legislative intent to exempt industrial 
insurance agents,®® industrial life insurance solicit¬ 
ing agents performing services for remuneration 
under a contract for hire have been deemed to be 
in the insurer's employment unless exempt under 
the express provisions of the statute;®® and under 
particular provisions of this nature, the insurance 
company has been required to demonstrate that it 
has no control or direction over the services of the 
agents, and that the services are either outside the 
usual course of the insurer's business or are per¬ 
formed outside its places of business, or that the 
agents are engaged in an independently established 


trade, occupation, profession, or business.'^® Like¬ 
wise, claimants employed as representatives of a 
life and accident insurance association to solicit in¬ 
dustrial insurance policies and to collect weekly 
premiums from all policyholders in their territory 
have been held employees.*^^ Under a statute in¬ 
cluding “industrial life insurance agents,” insurance 
agents come within such coverage even though they 
are empowered to accept applications for ordinary 
insurance as well as industrial life policies, where 
they are not permitted to write ordinary policies 
for a customer unless they also write an industrial 
life policy.*^® 

The business of a mutual benefit association has 
been held insurance business,^® and its soliciting 
agents insurance agents,^^ within a statute exempt¬ 
ing services performed by insurance agents to the 
extent that they are compensated by commissions, 
notwithstanding a statute under which it is unlawful 
for an officer or agent of such an association to 
refer to any certificate issued by such an associa¬ 
tion as insurance.^® 

§ 130. Lessees and Their Employees 

Persona working under lease arrangements, but 
meeting the tests of the employer.employee relationship, 
have been held to be employees within the coverage of 
unemployment compensation acts. 

Persons working under lease arrangements, but 
meeting the tests of the employer-employee relation¬ 
ship, have been held to be employees within the 
coverage of unemployment compensation acts.^® 


65. Ohio.—American Life & Acc. Ins. 
Co. of Ky. V. Jones, App., 85 N.B.2d 
593, affirmed 89 N.E.2d 301, 152 
Ohio St. 287, 14 A.L.R.2d 815. 

66 . N.Y.—^In re Chautauqua County 
Patrons Plre Relief Ass*n, 32 N.Y. 
S.2d 377, 263 App.Div. 282. 

67. Idaho.—In re Pacific Nat. Life 
Assur. C6., 212 P.2d 897, 70 Idaho 
98. 

68 . Ariz.—Washington Nat. Ina Co. 
v. Employment Security Commis¬ 
sion, 144 P.2d 688, 61 Arlz. 112. 

69. Va—Life & Casualty Ins. Co. of 
Tennessee v. Unemployment Com¬ 
pensation Commission of Virginia^ 
16 S.E.2d 857, 178 Ya. 46. 

70. Ya—Life & Casualty Ins. Co. of 
Tennessee v. Unemployment Com¬ 
pensation Commission of Ylrginia 
supra 

Agents held not within ezeeptlons 

Ya—Life A Casualty Ina Co. of Ten¬ 
nessee V. Unemployment Compen¬ 
sation Commission of Ylrginia, su¬ 
pra 

71. N.Y.—In re Apfel. 87 N.T.S.2d 
867, 265 App.Biv. 899, certiorari 
denied 89 N.Y.&2d 778, 265 App. 


Dlv. 1028, affirmed 59 N.E.2d 451, 
293 N.Y. 869. 

72. N.J.—Washington Nat. Ins. Co. 
V. Board of Review of Unemploy¬ 
ment Compensation Commission, 61 
A.2d 178, 180, 187 N.J.Law 596, 
affirmed 64 A.2d 443, 1 N.J. 545. 
*Tt is the character of their work 

as a whole that must be considered.*’ 
—Washington Nat. Ins. Co. v. Board 
of Review of Unemployment Com¬ 
pensation Commission, supra 

73. Colo.—Brannaman v. Interna¬ 
tional Service Union Ass’n, 118 
P.2d 457, 108 Cola 409, 137 A.LJEt 
621. 

74. Colo.—Brannaman v. Internation¬ 
al Service Union Ass’n, supra 

75. Colo.—Brannaman v. Internation¬ 
al Service Union Ass’n, supra 

76. Operator of gasoline servloe sta. 
tion, under a lease with the owner 
reserving a rental of a certain 
amount per gallon sold, and giving 
the owner almost absolute control 
over the lessee and the method of 
doing his work, has been held an em¬ 
ployee within the contemplation of 
the unemployment compensation law, 
especially where he is in fact en¬ 

196 


gaged in rendering service at other 
stations of the owner during the 
term of the alleged lease.—Common¬ 
wealth V. Marie Gas & Oil Co., 52* 
PaDlst. & Co. 382, 55 Dauph.Co. 105. 

Lessee of automatio phonographs 

A lessee of automatic phono¬ 
graphs has been held an independent 
contractor, so that he, his copartners^ 
and their employees are not em¬ 
ployees of the lessor.—John Gabel 
Mfg. Co. V. Murphy, 62 N.£2.2d 40U 
390 ni. 455. 

Lessees of tailor idiop 

(1) Lessees of a tailor shop. In 
particular circumstances, have been 
held not customarily engaged in an 
independently established trade, oc¬ 
cupation, or business, so as to ex¬ 
empt the lessor from contribution 
baaed on their wages as his em¬ 
ployees.—^Brenner v. State ex reL 
Oklahoma Employment Sec. Commis¬ 
sion, 201 P.2d 236, 201 OkL 70. 

(2) Lessees of a tailor shop, In cir¬ 
cumstances showing retention by the 
lessor of the right of control, have 
been held to be the lessor’s em¬ 
ployees, and not independent con¬ 
tractors.—^Brenner v. State ex reL 
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Lease of store. A lease of a department in a de¬ 
partment store, under which the lessor has some 
control over the employees in the department, but 
the lessee retains exclusive control in many re¬ 
spects, has been construed as making the lessee, and 
not the lessor, liable for contributions as the em¬ 
ployer, in view of the contemporaneous construction 
by the state unemployment commission and the fed¬ 
eral internal revenue departmentWhere the own¬ 
er of a store building leases space therein, and 
fixtures, to lessees who conduct their own independ¬ 
ent businesses, paying a per cent of the receipts 
as rental, but receiving no remuneration from the 
owner, who takes charge of the giving of credit 
and of the receipts for the purpose of collecting the 
rent, neither the lessees nor their employees are in 
the employment of the owner, nor is such owner 
an employing unit.*^^ 

Barbers operating under so-called "oral lease” 
agreements with the owner of the shop, under which 
they are to receive a per cent of the gross receipts, 
have been held, under the terms of particular agree¬ 
ments, to be employees of such owner,80 and not to 
come within statutory exceptions as to control, 
place of business, or independently established trade, 
occupation, or business but where the owner 
of a barber business sells it to another and sublets 
the shop to him, and thereafter the lessee furnishes 
his own supplies, operates the shop, and pays only 
a monthly rent to the sublessor, the sublessee is not 
an employee of the sublessor.®^ 

Beauty-shop operatives, utilizing the facilities of 
the owner of establishments under so-called "leas¬ 
es,” have been held, under the particular terms of 
such agreements, to be employees of such owner.*® 
Where the operator of a beauty parlor owns or fur¬ 
nishes all equipment and supplies used on the 
premises, which are divided into booths and rented 
or leased to others, whose actual work is not super¬ 


vised or controlled by the operator, but who in¬ 
form him when they expect to be absent and arc 
subject to discharge by him for misconduct, and 
with whom he divides the gross receipts on a com¬ 
mission basis, the operator is the employer of such 
lessees, and they are not independent contractors.*^ 

A mining lease providing that the lessee should 
supervise the work personally, work a number of 
shifts, and not bring on the premises any person ob¬ 
jectionable to the lessor, and that the lessor could 
market or purchase the ore and cancel the lease on 
thirty days* notice, has been held to create the serv¬ 
ice relationship contemplated by the statute.*® Like¬ 
wise, under instruments providing that a corpora¬ 
tion granted, demised, and let to a named lessee 
portions of its mining property, but reserving the 
lessor*s right of property in all ores extracted from 
the demised premises and providing for the lessor*s 
general right of control and direction over the rela¬ 
tionship created by the contract and the perform¬ 
ance of service by the lessee, the lessee has been 
held eligible for unemployment compensation bene¬ 
fits.** Where so-called "leases** of coal properties 
are only contracts of hire whereby the miners* re¬ 
muneration depends on the work accomplished, a 
service relationship exists between them and the 
owner of the mine,*^ and the latter is their em¬ 
ployer;** and this is true notwithstanding the 
"leases’* provide that the owner shall pay the 
miners a specified amount for each ton delivered, 
where there is no evidence of the miners* legal own¬ 
ership in the coal before it is "sold” to the mine 
owner,** and where, regardless of fluctuations in 
the price of coal, the miners receive the same 
amount per ton.** 

§ 131. Logging Operations 

Persons performing services In logging operations, 
on a piecework basis, may be excluded by an unem¬ 
ployment compensation act from Its operation, and tlm- 


Oklahoma Employment Sec. Commis¬ 
sion, supra. 

77. Ky.—Commonwealth ex reL Un¬ 
employment Compensation Com¬ 
mission V. Elaufman Straus Co., 187 
S.W.2d 821. 800 Ky. 1. 

78. ’Wash.—Greorge J. Wolff Co. v. 
Commissioner of Unemployment 
Compensation and Placement, 163 
P.2d IT'S. 24 Wash.2d 62, 164 A-LuR. 
1408. 

79. Wash.—Georgre J. Wolff Co. v. 
Commissioner of Unemployment 
Compensation and Placement, su¬ 
pra. 

SOi Ga—^Toungr v. Bureau of Unem¬ 
ployment Compensation, 10 S.K2d 
412, 68 Ga.App. 180. 


■Wash.—State v. Goessman, 126 P.2d 
201, 18 Wash.2d 698—McDermott v. 
State, 82 P.2d 668, 196 Wash. 261. 

81 . Ga—^Youngr v. Bureau of Un¬ 
employment Compensation, 10 S.B. 
2d 412,^8 GaApp. 130. 

Wash.—State v. Goessman, 126 P.2d 
201, 18 Wash.2d 698—McDermott v. 
State, 82 P.2d 668, 196 Wash. 261. 

88. N.T.—Appeal of Scolamerio, SO 
N.T.S.2d 363, 262 App.Div. 1063. 

83, Ky.—^Lltteral v. Commonwealth 
ex rel. Unemployment Compensar 
tion Commission, 228 S.‘W.2d 37, 
812 Ky. 505. 

Va—Unemployment Compensation 

Commission v. Harvey, 18 S.E.2d 
890, 179 Va 202. 
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84. B2y.—Litteral v. Commonwealth 
ex rel. Unemployment Compensar 
tion Commission, 228 S.W.2d 37, 
312 Ky. 605. 

85. Utah.—Combined Metals Reduc¬ 
tion Co. V. Industrial Commission, 
116 P.2d 929, 101 Utah 230. 

86. Utah.—National Tunnel & Mines 
Co. V. Industrial Commission, 102 
P.2d 508, 99 Utah 39. 

87. Utah.—^Powell v. Industrial Com¬ 
mission, 210 P.2d 1006. 

88. Utah.—Powell v. Industrial Com¬ 
mission, supra. 

89. Utah.—Powell v. Industrial Com¬ 
mission, supra 

90. Utah.—Powell v. Industrial Com¬ 
mission, supra 
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ber workers under piecework contracts have been held 
Independent contractors and not employees. 

Some state unemployment compensation acts 
manifest a legislative intent to exclude from the 
benefits of the act persons performing services in 
logging operations who are compensated only on a 
piecework basis, imless they are entitled to be 
classed as employees under the federal Social Se¬ 
curity Act^i Timber workers performing services 
under piecework contracts have been held inde¬ 
pendent contractors, and not employees and 
workers hired by a contractor have been held his 
employees and not those of the lumber company, or 
mill operator, for which he contracted to perform 
services.ss Other persons engaged in logging or 
timbering operations have been held employees and 
not within statutory exceptions to coverage,^^ such 
as the exception of services of one engaged in an 
independently established trade, occupation, profes¬ 
sion, or business,®^ or of service performed outside 
the usual course of the business for which it is 
performed,^® or outside all the places of business of 
the enterprise for which it is performedL*^'^ 

§ 132. Musicians and Other Entertainers 

In varying circumstances, musicians and other en¬ 
tertainers have, or have not, been held employees with¬ 
in the coverage of unemployment compensation acts; In 


some Instances the employer of musicians has been held 
to be the orchestra leader, In others the establishment 
for which the orchestra plays. 

Where the wages of musicians are, admittedly, 
emplo 3 rment wages under a contract to hire and are 
subject to unemployment contributions by the em¬ 
ployer, identification of the employer, as between 
the orchestra leader and the establishment at which 
the orchestra plays, for the purpose of fixing lia¬ 
bility for contributions under the statute, does not 
affect the question whether the musicians are with¬ 
in the coverage of the statute.^® jn particular cir¬ 
cumstances the members of an orchestra have been 
held, for purposes of the unemployment compensa¬ 
tion statute, to be employees of the establishment 
for which the orchestra plays, and not of the lead¬ 
er;®® and such members have been held not within 
an exemption provision as customarily engaged in 
an independently established trade, occupation, busi¬ 
ness, or profession,1 or as rendering service out¬ 
side the usual course of the business for which the 
service is performed or outside all the places of 
business of such enterprise.® 

In other circumstances, the members of an or¬ 
chestra have been held to be employees of the 
orchestra leader, and not of the establishment for 
which the orchestra plays;® and a night club op- 


91. Mich.—^Bonifas-Gorman Liumber 
Co, V. Michigan Unemployment 
Compensation Commission, 21 N.W. 
2d 163, 313 Mich. 363. 

92. Mich.—^Bonifas-Gk>rman Lumber 
Co. V. Michigan Unemployment 
Compensation Commission, supra. 

93. Ark.—McCain v. Crossett Lum¬ 
ber Co., 174 S.W.2d 114, 206 Ark. 61 
—Southern Elraft Corp. v. McCain, 
171 S.W.2d 947, 205 Ark. 943~Cros- 
sett Lumber Co. v. McCain, 170 
S.W.2d 64, 206 Ark. 631. 

94. Vt.—State v. Stevens, 77 A.2d 
844, 116 Vt 394. 

Bental or purchase not carried out 
Where owner of timber entered in¬ 
to contracts with others under which 
latter allegedly leased or purchased 
owner's sawmill and cut timber for 
him, receiving for finished lumber 
fixed amount in excess of pasrments 
to be made for “rental” or “pur¬ 
chase” of sawmill, but “purchase” 
contract was never carried out de¬ 
fendant was “employer” paying “re¬ 
muneration” for services.—^Unem¬ 
ployment Compensation Commission 
of Virginia v. Collins, 29 S.S.2d 388, 
182 Va. 426. 

98. Va.—Unemplosrment Compensa¬ 
tion Commission of Virginia v. 
Collins, supra. 

96. Va.—^Unemployment Compensa¬ 
tion Commission of Virginia v. 
Collins, supra. 


97. VSn—U nemployment Compensa^ 
tlon Commission of Virginia v. Col¬ 
lins, supra. 

98- Ill.—^Mowry v. Board of Review 
of Dept of Labor, 104 KR2d 280, 
411 Ill. 608. 

99- N.J.—Steel Pier Amusement Co. 
V. Unemployment Compensation 
Conunlsslon, 21 A.2d 767, 127 N.J. 
Law 1&4. 

N.T.—In re Hotels Statler Co., 109 
N.T.S.2d 433, 279 App.Div. 814, ap¬ 
peal dismissed 101 N'.T.S.2d 927, 
279 App.Div. 957—^In re Hoseland 
Amusement Co., 64 N’.Y.S.2d 173, 
269 App.Dlv. 718, affirmed 68 N.R 
2d 27, 296 N.Y. 913-<fiaim of Cam- 
gros, 37 N’.T.S.2d 204, 264 App.Div. 
973, appeal denied 38 N.T.S.2d 876, 
265 App.Div. 888, affirmed in part 
and reversed in part on other 
grounds 60 N.13.2d 238, 290 N.Y. 838 
—AlJcIIo V. Savarins Management, 
19 N.Y.S.2d 886, 269 Apb.Dlv. 949, 
reargument denied 22 N.Y.S.2d 629, 
260 App.Dlv. 814, appeal denied 29 
N.E.2d 976, 284 N.Y. 818~In re 
Rogavin's Claim, 18 N.Y.S.2d 302, 
269 App.Div. 774, reargument de¬ 
nied Claim of Rogavin, 20 N.Y.S. 
2d 413, 259 App.Dlv. 934, appeal 
denied 27 N.E.2d 819, 283 N.Y. 779. 

Pa.—Commonwealth v. Cooper, Com. 
PI., 65 Dauph.Co. 428. 

Wis.—^Maloney v. Industrial Com¬ 
mission. 9 N.W.2d 623, 242 Wls. 1 
165. 


1 . N.J.—Steel Pier Amusement Co. 
V. Unemployment Compensation 
Commission, 21 A.2d 767, 127 N.J. 
Law 164. 

2 . Utah.—Utah Hotel Co. v. Indus¬ 
trial Commission, 151 P.2d 467, 107 
Utah 24, 163 A.L.R. 1176. 

8 . Cal.—People v. Grier, 128 P.2d 
207, 53 Cal.App.2d Supp. 841. 

Neb.—Hill Hotel Co. v. Kinney, 296 
N.W. 897, 138 Neb. 760. 

Mic h .—Palmer v. Michigan Unem¬ 
ployment Compensation Commis¬ 
sion, 18 N.W.2d 83, 810 Mich. 702, 
168 A.L.R. 909. 

Miss.—^Mississippi Empl 03 rment Sec. 
Commission v. Heidelberg Hotel 
Co., 61 So.2d 47, 211 Miss. 104. 

N.T.—Claim of Miller, 29 N.Y.S.2d 
16, 262 App.Dlv. 886——In re Brown, 
23 N.Y.S.2d 830, 260 App.Div. 972. 

Pa.—^In re Jermyn Hotel Co., Spruce 
St and Wyoming Ave., Scranton, 
Com.Pl., 68 DauphCo. 10—Com¬ 
monwealth V. Wysocki, Com.Pl., 66 
Dauph.Co. 418. 

R.I.—Trinity Bldg. Corp. of N. Y. v. 
Rhode Island Unemployment Com¬ 
pensation Board, 71 A.2d 606, 76 
R.I. 408. 

Wash.—Seattle Aerie No. 1 of n-a- 
temal Order of Eagles v. Commis¬ 
sioner of Unemployment Compen¬ 
sation and Placement 160 P.2d 614, 
23 Wash.2d 167, motion denied 163 
P.2d 921, 23 Wash.2d 167. 
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erator contracting with a booking agency for enter¬ 
tainers, each group being employed for one or two 
weeks and lump-sum weekly pajrments being made 
to the agency or the captains of the groups of 
entertainers, has been held not the employer of the 
entertainers.^ In circumstances conforming to the 
tests stated supra §§ 126, 127, an orchestra leader 
has been held an independent contractor, and not an 
employee of the establishment in which the or¬ 
chestra plays,® although the converse has also been 
held,® and members of special acts have, likewise, 
been held independent contractors, and not em¬ 
ployees of the theater company engaging them."^ 
On the other hand, ‘^hostesses,” or dance partners, 
in public dance halls, paid a portion of the charges 
paid by the patrons, have been held employees of 
the proprietors of the establishments, and not inde¬ 
pendent contractors.® 

§ 133. Partners and Partnerships 

A partnership may be an employing unit. A partner 
ordinarily Is not an employee of the partnership so as 
to render the partnership liable for contributions on his 
share of the profits. 

The word ‘‘partnership,” in an unemployment 
compensation act defining the emplo 3 dng unit as 


“including any partnership,” must be taken in its 
natural and ordinary meaning;® where language 
like the quoted phrase is used, a partnership has 
been regarded for this purpose as an entity, and as 
the employer,!® as against the contention that the 
employees must be regarded as those of the in¬ 
dividual partners.!! Although a partner ordinarily 
is not an employee of the partnership so as to ren¬ 
der the partnership liable for contributions on his 
share of the profits,!® a member of a partnership 
association who is also an employee thereof is an 
employee within the meaning of the unemployment 
compensation act and entitled to benefts thereun¬ 
der.!® 

§ 134. Railroads 

In order to be an employer within the federal Rail¬ 
road Unemployment Insurance Act, a company must be 
a carrier by rail or directly or indirectly controlled by 
such a carrier and perform some of the functions enum¬ 
erated In the act. 

The federal Railroad Unemployment Insurance 
Act, 45 U.S.CA.. §§ 351-n367, requires the Railroad 
Retirement Board of the United States to make in¬ 
vestigations, findings, and determinations as to the 
right of employees to receive unemployment com¬ 
pensation.!^ A company, in order to be an em- 


Wyo.—■Unemployment Compensation i 
Commission of Wyoming v. Math¬ 
ews, 111 P.2d 111, 66 Wyo. 479. 

4. N.T.—^In re Liansdowne Service, 
82 N.T.S.2d 176, 263 App.Dlv. 916. 
6. N.T.—In re Muni, 44 N.T.S.2d 
924, 266 App.Dlv. 1062—^In re Earle, 
27 N.Y.S.2d 810, 262 App.Dlv, 789, 
aJQQirmed 86 N.E.2d 463, 286 N.Y. 
610. 

Wyo.—lUnemployment Compensation 
Commission of Wyoming v. Math¬ 
ews, 111 P.2d 111, 66 Wyo. 479. 

6. N.Y.—In re Hotels Statler Co., 
109 N.Y.S.2d 433, 279 App.Dlv. 814, 
appeal dismissed 101 N.Y.S.2d 927, 
279 App.Dlv. 967. 

Pa-—Commonwealth v. Cooper, Com. 
PI., 66 Dauph.Co. 428. 

7. N.Y.—In re Radio City Music 
Hall Corp., 31 N.Y.S.2d 284, 262 
App.Dlv. 693. 

ObrciiiiLStaiLoes not creating employ¬ 
ment relationship 
Facts that theater company could 
approve changes In personnel of spe¬ 
cial acts, that times of performance 
of such acts were fixed to coincide 
with entertainment policy of com¬ 
pany, that contracts of employment, 
which were for the duration of the 
accompanying picture, could be ter¬ 
minated on a given notice prior to 
the close of performance week, and 
that company had right to delete por¬ 
tions of special acts considered un¬ 
dignified or in bad taste, did not es¬ 


tablish relationship of employer and 
employee.—In re Radio City Music 
Hall Corp., supra. 

a N.Y.—In re Montiforte, 48 N.Y.S. 
2d 52, 267 App.Dlv. 1022, appeal 
denied 50 N.Y.S.2d 462, 268 App. 
Div. 836. 

9. N.H.—Sulloway v. Rolfe, 47 A-2d 
109, 94 N.H. 86. 

10. N.J.—^Finston v. Unemplosrment 
Compensation Commission, 39 A.2d 
697, 132 N.J.Law 276, affirmed 46 
A.2d 734, 134 N.J.Law 232. 

N.Y.—Schwartzman v. Miller, 80 N. 
Y,S.2d 882, 262 App.Div. 636, af¬ 
firmed In re Schwartzman, 42 N.E. 
2d 22, 288 N.Y. 568. 

11. N.J.—^E^nston v. Unemployment 
Compensation Commission, 89 A2d 
697, 132 N.J.Law 276, affirmed 46 
A.2d 734, 134 N,J.Law 232. 

Husbands of partners 

The provisions that the term "em¬ 
ployment” shall not include employ¬ 
ment by an employer of his spouse 
or minor child and that the term 
"employer” Includes a partnership do 
not grrant an exemption on salaries 
of husbands of married women com¬ 
posing the partnership; the only em¬ 
ployer to whom the exemption can 
apply is an individual employer, 
since only such a person can have a 
spouse or minor child.—Schwartz¬ 
man V. Miller, 30 N.Y.S.2d 882, 262 
App.Dlv. 636, affirmed In re Schwartz¬ 
man, 42 N.E.2d 22, 288 N.Y. 668. 
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12. m.—Glbson-McPherson-S utter 
Live Stock Commission Co. v, Mui> 
phy, 61 N.E.2d 614, 384 Ill. 414. 

Mich.—Auten v. Michigan Unemploy¬ 
ment Compensation Commission, 
17 N.W.2d 249, 310 Mich. 453. 

Pa—^Department of Labor & Indus¬ 
try of Commonwealth of Fa v. 
Freemann, Com.Pl., 56 Dauph.Co. 
112 . 

Supervisor held employee, not part¬ 
ner 

Ga—^Lewis v. Huiet, 20 S.E.2d 201, 
67 GaApp. 337. 

13. Ind.—In re Zeits, 31 N.R2d 209, 
108 Ind.App. 617. 

Ohio.—^R. F. Roof, Limited v. Som¬ 
mers, 62 N.E.2d 647, 76 Ohio App. 
611, appeal dismissed 64 N.E.2d 
957, 143 Ohio St. 311. 

Pa—Commonwealth v. Rosenwald, 
Com.Pl., 56 Dauph.Co. lOL 

Personal servloes by Junior partner 
One receiving specified sum per 
hour for personal services as so- 
called Junior partner under partner¬ 
ship agreement empowering senior 
partners to employ workmen was en¬ 
gaged in employment by employing 
unit for remuneration and recipient 
of wages within act.—In re Zeits, 
31 N.E.2d 209, 108 Ind.App. 617. 

14. U.S.—Railway Exp. Agency v. 

Kennedy, D.C.I11., 96 F.Supp. 788, 
affirmed, C.A., 189 F.2d 801, certio¬ 
rari denied 72 S.Ct 64, 342 U.S. 880, 
96 LuBd.-b 
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ployer within the act, must he a carrier by rail, or 
be directly or indirectly owned or controlled by such 
a carrier, and must perform some of the functions 
enumerated in the act,^^ which may for convenience 
be called “railroad-like” functions.^® The word 
“control,” in this connection, includes the right or 
power to direct the policies and business of an- 
other,^^ and does not require that such right or 
power be exercised and the fact of a separate 
corporate entity does not remove a subsidiary com¬ 
pany from the statutory language.^® 

A qualified employee of a railroad, eligible for 
benefits imder the federal act, is barred by a provi¬ 
sion thereof from asserting any rights to benefits 
under a state unemplo 3 rment compensation law;20 
and a claimant who is inelig^le, because of his mis¬ 


conduct, to compensation under the state law can¬ 
not reestablish eligibility by service as a railroad 
employee, which service is excluded by the federal 
act from compensation under the state act^i Like¬ 
wise, the state act may exclude services with respect 
to which unemployment compensation is payable un¬ 
der the Railroad Unemployment Insurance Act .22 

§ 135. Salesmen 

In varying circumstances, particular salesmen have 
or have not been held to be within the coverage of state 
unemployment compensation statutes. 

Under the var 3 H[ng language of state unemploy¬ 
ment compensation statutes, particular salesmen 
have been held to be employees within the purview 
of the statutes,28 while others have been held not 


rsOeral and stats statns; affTsement 
lor aflminlstratlon 
Wliere individuals working: lor a 
motor coach system were held to be 
one half under the federal auct and 
one half under a state act» the state 
emplosnnent commission and the rail¬ 
road retirement board, as the respon¬ 
sible administrative agencies, would 
have power to avert the dual status 
by an agreement between them for 
unitary administration of account of 
motor coach system by one of them. 
—^Los Angeles Ry. Corp. v. Depart¬ 
ment of Employment^ 183 P.2d 368, 
80 Chl.App.2d 954. 

15. D.C.—Universal Carloading & 
Distributing Co. v. Railroad Re¬ 
tirement Board, 172 F.2d 22, 84 U.S. 
APP.D.C. 188. 

Operator of oar Shops 
Where railroad owned all stock of 
company which operated railroad 
freight-car shops, top management 
of railroad and company was inter¬ 
locking, and over ninety-eight per 
cent of company's accounts receiv¬ 
able resulted from operations per¬ 
formed for the railroad and its sub¬ 
sidiaries, company was an employer 
within act.—^Despatch Shops v. Rail¬ 
road Retirement Board, 163 F.2d 644, 
80 U.S.APP.D.C. 874. 

SiCotor ooaoh system 
Railway company which was sub¬ 
ject to the various federal railway 
social security statutes was not an 
employer of individuals working for 
motor coach system operated Jointly 
by railway and another in and around 
city, so as to be liable for contribu¬ 
tions for motor coach employees un¬ 
der act.—Lios Angeles Ry. Corp. v. 
Department of Emplosrment, CaL 
Employment Commission, 166 P.2d 
602, reheard 183 P.2d 866, 80 CalJ^p. 
2d SSA. 

18. D.C.—Universal Carloading and 
Distributing Co. v. Railroad Re¬ 
tirement Board, 172 F.2d 22. 84 
U.SJVj?p.D.a 188. * 


Searvices oonneoted with raUroad op- 
eration 

(1) The legislative history of the 
act merely shows that the act was 
not Intended to be extended beyond 
services in connection with transport 
tation which were habitual and in¬ 
timately connected with railroad op¬ 
eration.—Railroad Retirement Board 
V. DuQuesne Warehouse Co., 149 F.2d 
507, 80 U.S.App.D.C. 119, certiorari 
denied 65 S.Ct 1558, 325 U.S. 848, 89 
L.Ed. 1969, affirmed 66 S.Ct 288, 326 
U.S. 446, 90 LuEd. 192. 

(2) The words “service in connec¬ 
tion with transportation of property 
by railroad,'* within definition of 
term “employer" in act as including 
companies which are owned by car¬ 
rier and which perform services con¬ 
nected with transportation of prop¬ 
erty, are not limited in application 
to property in actual movement over 
the rails, or to the kind of service 
which comes within coverage of In¬ 
terstate Commerce Act, but Includes 
ail operations habitually carried on 
by railroad in connection with their 
transportation service and intimate¬ 
ly connected with it—^Railroad Re¬ 
tirement Board v. DuQuesne Ware¬ 
house Co., supra. 

Aottvlties held within act 

(1) Company engaged in the busi¬ 
ness of providing transportation for 
less than carload and less than 
truckload freight shipments, using 
the facilities of rail, motor vehicle, 
and water carriers, was engaged in 
those functions enumerated by act 
—Universal Carloading & Distribut¬ 
ing Co. V. Railroad Retirement Board, 
172 F.2d 22, 84 U.S.App.D.C. 188. 

(2) Warehouse corporation owned 
by railroad and engaged in loading 
and unloading railroad cars and 
other handling of property trans¬ 
ported by railroad, and in other ac¬ 
tivities which enabled railroad to 
perform its rail transportation more 
successfully, was performing "serv¬ 
ices in connection with transporta- 
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tion of property by railroad", and 
hence was an employer within act— 
Railroad Retirement Board v. Du- 
quesne Warehouse Co., 149 F.2d 507, 
80 U.SA.PP.D.C. 119, certiorari denied 
65 S.Ct 1558, 825 U.S. 848, 89 L.Ed. 
1969, affirmed 66 S.Ct 238, 326 U.S. 
446, 90 D.Ed. 192. 

17. D.C.—Universal Carloading & 
Distributing Co. v. Railroad Re¬ 
tirement Board, D.C., 71 F.Supp. 
869, affirmed 172 F.2d 22, 84 U.S. 
App.D.C 188. 

Control by railroad held shown 
through purchase of stock and crea¬ 
tion of trust placing stock in hands 
of trustee.—Universal Carloading & 
Distributing Co. v. Railroad Retire¬ 
ment Board, 172 F.2d 22, 84 U.SA.pp. 
D.C. 188. 

18. D.C.—Universal Carloading and 
Distributing Co. v. Railroad Re¬ 
tirement Board, D.C., 71 F.Supp. 
869, affirmed 172 F.2d 22, 84 U.S. 
App.D.C. 188. 

19. D.C.—Despatch Shops v. Rail¬ 
road Retirement Board, 153 F.2d 
644, 80 U.S.APP.D.C. 874—Railroad 
Retirement Board v. Duquesne 
Warehouse Co., App.D.C., 149 F.2d 
507, 80 U.S.App.D.C. 119, certiorari 
denied 65 S.Ct 1558, 325 U.S. 848, 
89 L.Ed. 1969, affirmed 66 S.Ct 238, 
326 U.S. 446, 90 L.Ed. 192. 

20. Ky.—(Kentucky Color & Chemi¬ 
cal Co. V. Barnes, 162 S.W.2d 631, 
290 Ky. 681. 

Pa.—Sun Shipbuilding ft Dry Dock 
Co. V. Unemplo 3 rment Compensa^- 
tion Board of Review, 82 A.2d 674, 
169 Pa.Super. 896. 

21. Pa.—Sun Shipbuilding ft Dry 
Dock Co. V. Unemployment Com¬ 
pensation Board of Review, supra. 

22. Cal.—liOS Angeles Ry. Corp. v. 
Department of Emplosrment 183 
P.2d 866, 80 CalA.pp.2d 954 . 

23. Conn.—Jack ft Jill, Inc., v. Tone. 
9 A.2d 497, 126 Conn. IIA 

Hawaii.—^Bailey'S Bakery v, Borth- 
wick, 88 Hawaii 16. 
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to be within the coverage of such statutes.^^ In 
order to constitute a salesman an employee, the 
employer must have the right to control and direct 
the salesman in the performance of his duties,25 and 


where the salesman is free from such control he is 
not an employee within the unemployment compen¬ 
sation act.25 The relationship of master and servant 
may exist even though the salesman is not on the 


HI.—^Murpliy V. Daumit, 66 N.B.2d 
800, 387 Ill. 406. 

Or.—^Rahoutis v. Unemployment 
Compensation Commission, 136 P. 
2d 426, 171 Or. 93. 

Salesmen on commission 

(1) Generally. 

N.J.—^Electrolux Corp. v. Board of 
Review (Unemployment Compen¬ 
sation Commission), 28 A.2d 209, 
129 N.J.Law 157. 

Pa.—^Walters v. Commonwealth, Com. 

PI., 56 Dauph.Co. 245. 

Wash.—State ex rel. Mulhausen v. 
Superior Court for Thurston Coun¬ 
ty, 157 P.2d 938, 22 Wash.2d 811, 
160 A.L 1 .R. 692—^In re Poy, 116 P.2d 
545, 10 Wash.2d 317. 

Wis.—^Moorman Mfg. Co. v. Indus¬ 
trial Commission, 5 N.W.2d 743, 
241 Wis. 200. 

(2) Real estate salesmen. 

Arlz.—McClain v. Church, 236 P.2d 
44, 72 Ariz. 364. 

Ga—^Bahb v. Huiet, 21 S.E.2d 663, 
67 GaApp. 861. 

Or.—^Rahoutls v. Unemployment 
Compensation Commission, 136 P. 
2d 426. 171 Or. 93. 

(3) Salesman's commission on his 
sales was wa^es within meaningr of 
unemployment compensation act.— 
Moorman Mfgr. Co. v. Industrial Com¬ 
mission, 6 N.W.2d 743, 241 Wis. 200. 

Travelin^f salesman who is engrasred 
to go about showing samples and 
taking orders for his firm, which 
passes on credit of purchasers and 
which receives purchase money when 
and as paid, is generally regarded 
as an employee within unemployment 
compensation act.—J. G. Lelnbach 
Co. V. Unemployment Compensation 
Board of Review, 22 A.2d 67, 146 Pa. 
Super. 237. 

Service r^tionship held shown 
Utah.—Singer Sewing Machine Co. v. 
Industrial Commission, 141 P.2d 
694, 104 Utah 196. 

ISmployee of manufacturer, not of 
distributor 

(1) Generally.—Claim of Fitzger¬ 
ald, 33 N.T.S.2d 304, 263 App.Dlv. 
448, appeal denied 85 N.T.S.2d 279, 
264 App.Div. 744. 

(2) Under statute providing, in ef¬ 
fect, that, where employing unit con¬ 
tracts with any contractor for any 
employment which is part of Its 
usual trade or business, employing 
unit shall be deemed to employ each 
Individual in employ of such contrac¬ 
tor while engagred in performing such 
employment, distributor was contrac¬ 
tor for manufacturer, and salesman 
employed by distributor was engaged 
in employment constituting a part of 

i jnanufactxirer's usual trade or husl-- 


ness within meaning of statute, so 
that, for all purposes of statute, 
manufacturer must be deemed em¬ 
ployer of the salesman.—Singer Sew¬ 
ing Mach. Co. V. New Jersey Unem¬ 
ployment Compensation Commission, 
27 A.2d 889, 128 N.J.Law 611, affirmed 
31 A.2d 818, 130 N.J.Law 173. 

24. Mo.—A. J. Meyer & Co. v. Un¬ 
employment Compensation Com¬ 
mission, 162 S.W.2d 184, 348 Mo. 
147. 

Pa.—^Department of Labor & Indus¬ 
try of Commonwealth of Pa. v. 
Preemann, Com.Pl.. 55 DauphCo. 
112 . 

Tenn.—Guaranty Mortgage Co. of 
Nashville v. Bryant, 168 S.W.2d 
182, 179 Tenn. 679. 

Dealer 

Utah.—^Puller Brush Co. v. Indus¬ 
trial Commission of Utah, 104 P.2d 
201. 99 Utah 97, 129 A.L.R. 611. 

Beal estate salesman or broker 

(1) In general. 

Tenn.—Guaranty Mortg. Co. of Nash¬ 
ville V. Bryant, 168 S.W.2d 182, 179 
Tenn. 679. 

Wash.—Ourtis v. Riley, 157 P.2d 975, 
22 Wash.2d 951—Henry Broderick, 
Inc, V. Riley, 167 P.2d 964, 22 
Wash.2d 760. 

(2) Statutory provision that word 
“employment" shall not Include serv¬ 
ices performed by real estate agent 
has been held not retroactive.—State 
Unemployment Compensation and 
Placement v. Hunt, 158 P.2d 98, 22 
Wash.2d 897. 

25. Hawaii.—Bailey's Bakery v. 

Borthwick. 38 Hawaii 16. 

N.J.—^Electrolux Corp. v. Board of 
Review (Unemployment Compensa¬ 
tion Commission), 28 A.2d 209, 129 
N.J.Law 157—Electrolux Corpora¬ 
tion V. Board of Review (Unem¬ 
ployment Compensation Commis¬ 
sion), 28 A.2d 207, 129 N.J.Law 154. 
N.C.—^Employment Sec. Commission 
V. Champion Distributing Co., 53 
S.E.2d 674, 230 N.C. 464. 

Or.—Singer Sewing Mach. Co. v. 
State Unemployment Compensation 
Commission, 103 P.2d 708, 167 Or. 
142, adhered to 116 P.2d 744, 167 
Or. 142, 138 A.L.R. 1398. 

Wash.—^In re Foy, 116 P.2d 545, 10 
Wash.2d 317. 

Dealer for milk company 
Utah.—Creameries of America v. In¬ 
dustrial Commission, 102 P.2d 800, 
98 Utah 571. 

Tiftal estate aalesmea 
Ga.—Babb v. Huiet, 21 SJB].2d 663, 
^67 (3^pp. 861. 

Boute drivers 

lnd.-^outh Bend Slsh Co^p. v. 


ployment Sec. Division, 63 N.EL2d 
301, 116 Ind.App. 348. 

Security or stock salesmen 
Conn.—^Robert C. Buell & Co. v. Dar 
naher, 18 A.2d 697, 127 Conn. 606. 
Utah.—Northern Oil Co. v. Industrial 
Commission, 140 P.2d 329, 104 Utah 
353. 

Solicitors for oil company 
Ill.—Arrow Petroleum Co. v. Mur¬ 
phy, 58 N.E.2d 532, 389 Ul. 43. 
Traveling salesman 
Pa—J. G. Leinbach Co. v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 22 A.2d 57, 146 PaSuper. 237. 
Oommisslon salesmen held ‘<not mas¬ 
ters of their own time” 

Ohio.—^Hauswirth v. Board of Re¬ 
view of Unemployment Compensa^- 
tion, 43 N.E.2d 240, 69 Ohio App. 
79. 

BMssiug sales meetings with noth¬ 
ing ever being said about it was not 
evidence that salesman was free 
from control and thus not an em¬ 
ployee, but was only evidence that 
alleged employer did not actually ex¬ 
ercise his right of control in that 
particular.—^Park Imp. Co. v. Review 
Board of Unemployment Compensa¬ 
tion Division of Dept, of Treasury, 
36 N.E.2d 985, 109 IndJlpp. 538. 

26. Conn.—Electrolux Corp. v. Da- 
naher, 23 A.2d 135, 128 Conn. 342. 
Ga—^Zachos v. Huiet, 25 S.E.2d 806, 
195 Ga 780. 

Iowa—^Moorman Mfg. Co. v. Iowa 
Unempl 03 mient Compensation Com¬ 
mission, 296 N.W. 791, 230 Iowa 
123. 

N.T.—^In re Wilson Sullivan Co., 44 
N.E.2d 387, 289 N.Y. 110—Claim of 
Warren Mosher Co., 34 N.Y.S.2d 
680, 264 App.Div. 804, modified on 
other ETTOunds Warren Mosher Co. 
V. Miller, 46 N.E.2d 500, 289 N.Y. 
417. 

Ohio.—^Bowman v. Atkinson, 26 NJBL 
2d 798, 136 Ohio St. 495. 

Pa—^Department of Labor & Indus¬ 
try V. Aluminum Cooking Utensil 
Co., 82 A.2d 897, 368 Pa 276. 

Dealer 

Utah.—‘Faller Brush Co. v. Industrial 
Commission of Utah, 104 P.2d 201, 
99 Utah 97, 129 A.L.R. 51L 

Beal estate salesmau 

Ely.—Commonwealth ex reL Division 
of Unemployment Ins. v. TTandATi, 
233 S.W.2d 511, 818 Hy. 736. 

Mo.—A. J. Meyer & Co. v. Unemploy¬ 
ment Compensation Commission, 
152 S.W.2d 184, 848 Mo. 147. 

Wash.—Coppage v. Riley, 157 P.2d 
977, 22 Wash.2d 802, opinion ad¬ 
hered to 163 P.2d 140, 24 Wash.2d 
968. . . 
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employer’s payroll,^^ or pays his own expenses,^® 
or even though his compensation consists of the 
difference between the price paid by him to the 
company and the price at which its products are 
sold by him.29 Likewise, for purposes of determin¬ 
ing whether a traveling salesman is an employee 
of a particular firm, it is immaterial that he also 
carries a line of goods for another firm,30 or wheth¬ 
er he is paid a salary or by commission,3i or whether 
he is furnished transportation or pays his own 

expenses.33 

Independent contractors and their employees. In 
determining whether a salesman is an employee, the 
court must look to the actual practices of the parties 
and not merely to the contract between them which 
purports to give the salesman the status of an in¬ 
dependent contractor.33 Under the circumstances 
in the particular case, a person employed to sell on 
a commission basis,®^ a traveling salesman,35 a 
cemetery lot salesman,3 6 a distributor of women’s 
garments,37 a seller of ice cream from a truck lent 
by his employer,^® and a person employed by a 


nonresident oleomargarine dealer to promote sales 
in the state through grocers to consumers and to 
receive orders and pa 3 niients from, and deliver 
goods to, grocers®^ have been held to be employees 
rather than independent contractors; but solicitors 
of subscriptions to magazines, on a commission 
basis,^o a bond salesman,^^ real estate salesmen,42 
and a sales manager for a cemetery corporation^^ 
have been held to be independent contractors, and 
not employees. 

Independent trade, business, or occupation, A 
provision excluding from the operation of the act 
services by one customarily engaged in an in¬ 
dependently established business of the same nature 
as that involved in the contract of service has been 
held not to exclude various salesmen.'*^ A business 
arising only out of, and on accoimt of, a contract 
between claimant and the alleged employer, for 
selling the latter’s products or property on commis¬ 
sion, is not such an independently established busi- 
ness,^3 and the mere right of a real estate salesman 
to be engaged independently of the broker for 


27. Conn.—Jack & Jill, Inc., v. Tone, 
9 A.2d 497, 126 Conn. 114. 

28. Conn.—Jack & Jill, Inc., v. Tone, 
supra. 

29. ConxL—Jack & Jill, Inc., v. Tone, 
supra. 

30. Pa.—J. G, Lelnbach Co. v. Unem¬ 
ployment Compensation Board of 
Review, 22 A,2d 57, 146 Pa.Super. 
237. 

31. Pa.—J. G. Leinbach Co. v. Unem¬ 
ployment Compensation Boaj^ of 
Review, supra. 

32. Pa.—J. G. Lelnbacli Co. v. Unem¬ 
ployment Compensation Board of 
Review, supra. 

33. IT.T.—^In re Electrolux Corp., 43 
N.R2d 480, 288 N.Y. 440. 

ConstmetiosL of contract 
In determining whether a sales 
manager of a corporation is an em¬ 
ployee or an Independent contractor, 
two contracts executed with him, one 
relating to his duties as general 
manager cmd the other to his duties 
as sales manager, and both being 
part of the same transaction and rep¬ 
resenting different phases of the 
same transaction, cure to be construed 
together.—^Beaverdale Memorial Park 
V. Danaher, 15 A.2d 17, 127 Conn. 175. 

84. Hawaii.—^Bailey’s Bakery v. 

Borthwick. 38 Hawaii 16. 

N.J.—Schomp V. Fuller Brush Co., 12 
A.2d 702, 124 N.J.Law 487, affirmed 
19 A.2d 780, 126 K.J.L.aw 368. 

JNT.T.—^In re Castaldo, 30 N’.Y.fl.2d 736, 
263 App.Div. 758—^In re Goebber, 30 
ir.T.-S.2d 258, 262 App.Div. 1053. 
Stock saleianaA 

Pa.—^Public Finance Service, 18 W*. 
Gtaelten Ave., Philadelphia r. Bu¬ 


reau of Employment & Unemploy¬ 
ment Compensation, Com.Pl., 56 
Dauph.Co. 4. 

Wash.—Sound Cities Gas & Oil Co. v. 
Ryan, 125 P.2d 246, 13 Wash.2d 
457. 

Salesmen selling advertising space 

N’.Y.—In re Keith, 30 N.Y.S.2d 206, 
262 APP.D1V. 984. 

35. Pa.—J. G. Leinbach Co. v. Unem¬ 
ployment Compensation Board of 
Review, 22 A2d 67, 146 Pa.Super. 
237. 

36. Ind.—^Park Imp. Co. v. Review 

I Board of Unemployment Compen¬ 
sation Division of Dept, of Treas¬ 
ury, 36 N.E.2d 985, 109 Ind.App. 
538. 

37. N.Y.—^In re Morton, 30 N.E.2d 
369, 284 N.Y. 167, motion denied 
31 N.B.2d 205, 284 N.Y. 738. 

38. Conn.—Jack & Jill, Inc., v. Tone, 
9 A2d 497, 126 Conn. 114. 

39. Wash.—^Mulhausen v. Bates, 114 
P.2d 996, 9 Wash.2d 264. 

40. Iowa.—^Meredith Pub. Co. v. 
Iowa Employment Security Com¬ 
mission, 6 N.W.2d 6, 232 Iowa 666. 

N.Y.—In re Binder, 21 N.Y.S.2d 369, 
259 App.Dlv. 1103. 

41. N.Y.—Fidel Ass’n of New York 
V. Miller. 20 N.Y.S.2d 381, 259 App. 
Ihv. 486, affirmed In re Fidel Ass*n 
of New York, 39 N.B.2d 266, 287 
N.T. 626. 

42. N.Y.—^In re Wilson Sullivan Co., 
44 N.E.2d 387, 289 N.Y. 110. ’ 

laff ect of statutory designatloa. 

A designation of salesmen for real 

estate brokers as employees of the 

brokers In real property law relat- 
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ing to licensing of brokers and sales¬ 
men did not change common-law def¬ 
initions of "employee*' and "independ¬ 
ent contractor.”—^In re Wilson Sulli¬ 
van Co., supra. 

48. Conn.—^Beaverdale Memorial 
Park V. Danaher, 16 A2d 17, 127 
Conn. 176. 

Salesmen working under direction 
of such sales manager have been held 
his employees, and not those of the 
cemetery corporation.—^Beaverdale 
Memorial Park v. Danaher, supra 

44. N.J.—Electrolux Corp. v. Board 
of Review (Unemployment Com¬ 
pensation Commission), 28 A2d 
207, 129 NJ.Law 164. 

Wash.—Unemployment Compensation 
Department v. Hunt, 136 P.2d 89, 
17 Wash.2d 228. 

Wis.—^Moorman Mfg. Co. v. Indus¬ 
trial Commission, 6 N.W.2d 743, 241 
Wis. 200. 

Route drivers 

Ind.—South Bend Pish Corp. v. Em¬ 
ployment Sec. Division, 63 N.B.2d 
801, 116 Ind.App. 348. 

45. Or.—^Rahoutls v. Unemployment 
Compensation Commission, 136 P. 
2d 426, 171 Or. 93—Singer Sewing 
Mach. Co. V. State Unemployment 
Compensation Commission, 116 P. 
2d 744, 167 Or. 142, 188 A,D.R. 1898. 

Beal estate broker and salesmen 
Under such provision as applied to 
real estate broker and his salesmen, 
words "independently established 
business” mean business established 
Independently of, and distinct fi-om, 
business in which salesmen were en¬ 
gaged under their contracts with bro¬ 
ker, and words "of same nature as 
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whom he contracts to sell is insufficient to invoke 
the exclusion provision.^® Likewise, under an agree¬ 
ment engaging one to sell on a commission basis, 
referring to him as a dealer, and providing that he 
is granted the right to purchase merchandise and 
resell it in particular territory, he is not customarily 
engaged in an independently established trade, oc¬ 
cupation, profession, or business, within a statutory 
provision excepting a person so engaged from the 
operation of the act.^^ 

Salesmen for foreign corporation have been held 
employees thereof under the unemployment com¬ 
pensation act of the state in which they solicit 
orders.^® 

§ 136. Seamen 

Under the provisions of some unemployment com¬ 
pensation acts, officers and' members of the crew of a 
vessel on the navigable waters of the United States are 
to be excluded from coverage. 

The purpose of a provision of an unemployment 
compensation act excluding from the coverage 


thereof service performed as an officer or member 
of the crew of a vessel on the navigable waters of 
the United States is to exclude from coverage those 
whose services substantially^® tend to promote the 
welfare of the vessel as an agency of navigation,®® 
and who ordinarily are considered as seafaring 
men.®i Where neither the state act nor the federal 
Social Security Act from which it is copied defines 
the term “crew,” the court should give to the term 
its ordinary and commonly accepted meaning in 
maritime law, to the end that the purposes of the 
act will be accomplished;®® and the determination 
whether, in each case, those involved are to be 
regarded as members of a crew requires a con¬ 
sideration of the purpose and context of the par¬ 
ticular statute under consideration.®® In constru¬ 
ing such a provision of a state act, the state courts 
are not bound by constructions which the federal 
administrative agencies have placed on similar fed¬ 
eral statutes®^ or by an amendment to the federal 
act®® A “member of the crew” means a person 
contributing in any way to the operation and wel¬ 
fare of the vessel®® as an instrument of naviga- 


that Involved In contract of service” 
refer to business which. Is In charac¬ 
ter like that Involved In contract of 
service.—^Rahoutls v. Unemployment 
Compensation Commission, 136 P.2d 
426, 171 Or. 93. 

48. Beal estate broker 
Or.—Rahoutls v. Unemployment 

Compensation Coxnmlsslon, supra. 

47. N.J.—Schomp v. Fuller Brush 
Co., 12 A.2d 702, 124 N.J.Law 487, 
affirmed 19 A.2d 780, 126 N.J.Liaw 
368. 

48. Wash.—^International Shoe Co. v. 
State, 164 P.2d 801, 22 Wash.2d 146, 
affirmed 66 S.Ct. 154, 326 U.S*. 310, 
90 L.Ed. 96, 161 A.L.R. 1057. 

Corporation held to be doing* business 
in state 

Wash.—Continental Car-Na-Var 
Corp. V. Riley, 167 P.2d 724, 22 
Wash.2d 867. 

49. Ill.—Grant Contracting Co. v. 
Murphy, 56 N.B.2d 313, 387 Til. 137. 

Mo.—Cape Girardeau Sand Co. v. Un¬ 
employment Compensation Com¬ 
mission, 184 S.W.2d 606, 363 Mo. 
828, 161 A.Ii.R. 836—Murphy v. 
Menke, 165 S.W.2d 658, 360 Mo. 
146. 

Or.—^Puget Sound Bridge & Dredging 
Co. V. State Unemployment Com¬ 
pensation Commission, 126 P.2d 37, 
168 Or. 614. 

Incidental services 

It was not sufficient to show mere¬ 
ly that the services were Incidental 
to navigation. 

Mo.—Cape Girardeau Sand Co. v. Un¬ 
employment Compensation Com¬ 
mission, 184 S.W.2d 606, 363 Mo. 


828, 161 A.L.R. 835—Murphy v. 
Menke. 165 S.W.2d 653, 350 Mo. 
145. 

Or.—^Puget Sound Bridge and Dredg¬ 
ing Co. V. State Unemployment 
Compensation Commission, 126 P. 
2d 37, 168 Or. 614. 

60. Va.—R. C. Huffman Const. Co. v. 
Unemployment Compensation Com¬ 
mission, 36 S.B.2d 641, 184 Va. 727. 

Pishing boats 

Open boats, of less than ten tons 
burden launched through surf on 
ocean, within territorial limits of 
state, by groups of eight men for use 
in their employers* business of catch¬ 
ing fish from nets set In ocean, which 
boats could be propelled by motor or 
oars but were, when launched 
through surf, propelled by their occu¬ 
pants pulling on a line stretched 
from a pole set in ocean floor outside 
surf to a pole set in beach, were ves¬ 
sels within provision.—Shore Fishery 
V. Board of Review of Unemployment 
Compensation Commission, 21 A.2d 
634, 127 N.J.Law 87. 

The Atlantic Ocean, within terri¬ 
torial limits of a state, is navigable 
water within the provision.—Shore 
Fishery v. Board of Review of Un¬ 
employment Compensation Commis¬ 
sion, supra. 

61. Va.—^R. C. Hufhnan Const. Co. v. 
Unemployment Compensation Com¬ 
mission, 36 SJBL2d 641, 184 Va. 727. 

68. Or.—^Puget Sound Bridge & 
Dredging Co. v. State Unemploy¬ 
ment Compensation Commission, 
126 P.2d 37, 168 Or. 614. 

“Crew” defined with respect to navi¬ 
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gation see 21 C.J.S<. p 1149 note 
36-1150 note 42. 

63- N.J.—Shore Fishery v. Board of 
Review of Unemployment Compen¬ 
sation Commission, 21 A.2d 634, 127 
N.J.Law 87. 

64ta N.J.—Shore Fishery v. Board of 
Review of Utaemployment Compen¬ 
sation Commission, supra. 

66. N.J.—Shore Fishery v. Board of 
Review of Unemployment Compen¬ 
sation Commission, supra. 
Amesidment ezcladixig fishexmen 
from coverage 

N’.J.—Shore Fishery v. Board of Re¬ 
view of Unemplosrment Compen¬ 
sation Commission, supra. 

66b Iowa.—Woods Bros. Const. Co. 
V. Iowa Unemployment Compensa¬ 
tion Commission, 296 JNT.W. 346, 229 
Iowa 1171. 

Fersoxis ezclnded 

Where lumber mats were fabricat¬ 
ed on floating barges and sunk to 
river bed to improve navigation, 
members of mat crew who fabricated 
the mats and controlled mat barge by 
hand, and of rock barge crew who 
moved rock barge into position and 
unloaded rock on floating mat, and 
of pile driver crew, including watch¬ 
men, pile drivers and deck hands, as 
well as tow boat operator and deck 
hands, were members of the crew 
within exclusion statute.—Woods 
Bros. Const. Co. v. Iowa Unemploy¬ 
ment Compensation Commission, su¬ 
pra. 

Persons not excluded 

(1) Actors on showboat rendering 
incidental service to crew in case of 
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tion;57 and the term "creV* should not be limited 
to those persons on board who are physically caus¬ 
ing the vessel to move through the water.58 A per¬ 
son may be excluded even though his work is not 
primarily connected with the navigation of a ves- 
sel.5S 

§ 137. Taxicab Drivers; Deliverymen 

Taxicab drivers and deliverymen have been held, in 
particular circumstances, to meet the requirements for 
coverage within unemployment compensation acts. 

Cabdrivers who lease cabs for a flat charge, who 
are subject to dismissal for discourtesy, etc., who 
perform services in the usual course of business of 
the cab company, at least in part within the place 
of business of the company, which relays calls to 
them and maintains waiting rooms for customers, 
and who operate under the company’s license and 
franchise, have been held to be employees of the 
company within the coverage of the unemployment 
compensation act.®® Likewise, where independent 
taxicab owners organize a corporation to maintain 
a switchboard through which calls to taxicab stands 
in various parts of the city are routed, and the 


owners and such corporation Jointly exercise the 
right to hire, discharge, and discipline the drivers, 
to establish their wage scales, and control their 
work, the corporation is the drivers’ employer with¬ 
in the act.®i Where, under an arrangement be¬ 
tween the operator of a taxicab business and the 
drivers, the former furnishes the cabs, oil, switch¬ 
board service, a city license, and insurance protect¬ 
ing the public, and the drivers furnish the gasoline 
and pay the operator a specified sum for the use of 
the cabs, and retain as their compensation all sums 
collected from passengers in excess of these costs, 
and the operator dictates which shift the drivers 
shall have and discharges those whose services are 
unsatisfactory, the relationship between the operator 
and the drivers is one of employer and employees 
and not one of bailor and bailees.®^ The fact that 
the owner of the taxicabs would be liable to third 
persons for the negligent acts of the drivers operat¬ 
ing his taxicabs does not compel the conclusion that 
they are his employees,®® but it is a matter to be 
considered.®^ Likewise, the fact that the owner 
procures the license to operate the cabs has a bear¬ 
ing on the relationship between the parties,®® and 


storm.—^Murphy v. Menke, 165 S.W. 
2d 653. 350 Mo. 145. 

(2> Employee of sand company 
who fired steam engines providinsr 
power for dredge used in pumping 
sand from river to harge, and der¬ 
rick used to unload sand from barge 
to shore, and who handled lines on 
dredge boat and barge In making up 
tow.—Cape Girardeau Sand Co. v. Un¬ 
employment Compensation Commis¬ 
sion. 184 S.W.2d 605. 353 Mo. 828. 161 
A.LlR. 835. 

(3) Employees on dredges and 
scows engaged in dredging operations 
in navigable waters, whose services 
were employed not in operation of 
vessels as instruments of navigation, 
but in operation of vessels as means 
of excavating a channel.—R. C. Huff¬ 
man Const. Co. V. Unemployment 
Compensation Commission, 36 S.E.2d 
641, 184 Va. 727. 

(4) Fireman of a donkey engine 
being used on drill barge in connec¬ 
tion with work of deepening and 
widening channel of river.—Puget 
Sound Bridge & Dredging Co. v. State 
Unemployment Compensation Com¬ 
mission, 126 P.2d 37. 168 Or. 614. 

(5) Where motorboat used by em¬ 
ployer in catching fish in pound nets 
one and one-fourth miles off coast 
was launched into surf on rollers 
was then hand-propelled by em¬ 
ployees to deep water, and employees 
who went out to nets also performed 
services on shore during one third 
of their time, employees were not 
members of a crew within exclusion 
provision.—^Weber v. Unemployment 


Compensation Commission. 32 A.2d 
602, 130 N.J.L.aw 238, affirmed 35 A. 
2d 880. 131 K.J.l4aw 225. 

(6) Neither the Diesel engrlneer 
who had charge of electrical equip¬ 
ment on dredge engaged in dredging 
operations in navigable river, nor oil¬ 
ers who assisted in care of the ma¬ 
chinery, nor operator of auxiliary 
motor boat used in connection with 
the dredge, nor mate who had super¬ 
vision of the deck hands, was a mem¬ 
ber of the crew, within meaning of 
exclusion provision.—Grant Contract¬ 
ing Co. V. Murphy. 56 N.EL2d 313, 387 
HL 137. 

(7) Claimants employed as pound 
fishe^en by employers engaged in 
business of catching fish from nets 
set in ocean, within territorial limits 
of state, were not members of a crew 
within exclusion provision, although 
claimants performed most of their 
duties on employers’ boats used to 
visit nets, where claimants worked 
entirely within territorial limits of 
state, and returned each day to spot 
ffom which they had departed, and 
main purpose of their employment 
was to catch fish, where contracts of 
hire wore not entered into with cap¬ 
tain of a vessel, and where no arti¬ 
cles were signed or time cards kept 
by captain.—Shore Fishery v. Board 
of Review of Unemployment Com¬ 
pensation Commission, 21 A.2d 634, 
127 N.J.Law 87. 

57- Or.—^Puget Sound Bridge & 
Dredging Co. v. State Unemploy¬ 
ment Compensation Commission, 
126 P.2d 37, 168 Or. 614. 
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58- Or.—Puget Sound Bridge & 
Dredging Co. v. State Unemploy¬ 
ment Compensation Commission, 
supra. 

59- Iowa—Woods Bros. Const. Co. 

V. Iowa Unemployment Compensa¬ 
tion Commission, 296 N.W. 345, 229 
Iowa 1171. 

60- Ga.—^Redwine v. Wilkes, 64 S.EL 
2d 101, 88 Ga.App. 645. 

61. Wash.—Appeal of Farwest Taxi 
Service, 114 P.2d 164, 9 Wash.2d 
134. 

68. Iowa.—^Eaus v. Unemployment 
Compensation Commission, 299 N. 

W. 415, 230 Iowa 860. 

Independent contractors 

Where taxlcah owners, under con¬ 
tract with drivers, rent the cabs to 
the drivers, furnish gas and oil, and 
provide public liability insurance, 
and the drivers pay a per cent of 
the income and furnish their own 
drivers* licenses, the contract being 
terminable by the owners at any time 
without notice or cause, the drivers 
are employees of the owners, and not 
independent contractors, notwith¬ 
standing the contract provides that 
the drivers are Independent contrac¬ 
tors.—Radley v. Commonwealth, 181 
S.W.2d 417, 297 Ky. 830. 

63- Iowa—Eaus v. Unemployment 
Compensation Commission, 299 N. 
W. 415, 230 Iowa 860. 

64. Iowa—Eaus v. Unemployment 
Compensation Commission, supra 

65. Iowa—Eaus v. Unemployment 
Compensation Commission, supra 
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indicates that the owner, and not the driver, is 
engaged in the taxi business;®® and the fact that 
the owner procures insurance covering his em¬ 
ployees while engaged in the operation, mainte¬ 
nance, or use of the insured automobiles in the busi¬ 
ness of the insured is also consistent with the view 
that the relationship is one of employer and em¬ 
ployee.®^ Also, the fact that the drivers can, if they 
see fit, reject calls which would prove unprofitable®® 
or that they have the privilege of making personal 
use of the cars®® is not inconsistent with the exist¬ 
ence of an employer-employee relationship. Fur¬ 
ther, the fact that the drivers are not paid a stated 
wage by the owner of the taxicabs is not incon¬ 
sistent with such relationship;"^® the money re¬ 
ceived by the drivers from passengers, in excess of 
the cost of gasoline, paid for by the drivers, and 
the charge made for the use of the taxicabs, con¬ 
stitutes remuneration or wages for their services 
within the contemplation of the statute,"^! and it is 
not necessary to the employer-employee relation¬ 
ship that the drivers be paid directly by the owner.72 

Truck drivers and messengers performing de¬ 
livery services have been held to be employees, and 
not within statutory exceptions, despite the fact 
that part of their remuneration is for the use of 
trucks and bicycles furnished and used by them.^® 
Likewise, persons who furnish their own motor¬ 
cycles, pay for their own licenses, gas, and oil, and 


deliver packages for the operator of a delivery 
service who retains a per cent of the fees charged 
customers and gives the balance to the motorcycle 
operators have been held employees of such operator 
and not independent contractors,^^ and not to be 
subject to statutory exceptions.^® 

§ 138. Other Emplojmients, Employers, and 
Employees 

In the absence of a provision to the contrary a part- 
time employee is within the coverage of an unemploy¬ 
ment compensation act. Seasonal workers have been 
required to meet the same eligibility requirements for 
unemployment compensation as other workers, and may 
be excluded by the statutory definition of “employer.’’ 

In the absence of a provision to the contrary, a 
part-time employee is within the coverage of an 
unemployment compensation act.^® Under a provi¬ 
sion excepting from its operation emplo 3 nnent, as 
a part-time worker, of any person actually in 
reg^ar attendance during the daytime as a student 
in an institution of learning, regular attendance as 
a student in such institution does not make every 
claimant ipso facto a part-time worker,'^^ but the 
test to apply is to examine the intent of the worker, 
as disclosed by all the circumstances of the case, 
so as to determine whether the work in question 
is engaged in as a permanent method of earning a 
livelihood or is engaged in as a temporary job 
taken on and performed along with normal school 
work and subordinate thereto.^® In order to come 


66. Iowa.—Kaus ▼. Unemployinent 
Compensation Commission, supra. 
Ky.—^Radley v. Commonwealth, 181 
S.W.2d 417, 297 Ky. 830. 

67- Iowa,—Kaus v. Unemployment 
Compensation Commission, 299 N. 
W. 416, 230 Iowa 860. 

Ky.—^Radley v. Commonwealth, 181 
S.W.2d 417, 297 Ky. 830. 

68. Iowa.—^E[aus v. Unemplosrment 
Compensation Commission, 299 N. 
W. 415, 280 Iowa 860. 

68- Iowa.—^Kaus ▼. Unemployment 
Compensation Commission, supra. 

70- Iowa.—Klaus v. Unemployment 
Compensation Commission, supra. 

71. Iowa.—Kaus v. Unemployment 
Compensation Commission, supra. 

72- Iowa.—Kaus v. Unemployment 
Compensation Commission, supra. 

73. Mich.—^Acme Messenger Service 
Co. V. Michigan Unemployment 
Compensation Commission, 11 N.W. 
2d 296, 306 Mich. 704. 

74. m.—Zelney v. Murphy, 56 N.B. 
2d 754, 387 Ill. 492. 

75. Ill.—^Zelney v. Murphy, supra, 

76. Mich.—Nordman v. Calhoun, 61 
N.W.2d 906, 332 Mich. 4G0. 

Utah.—^Northern Oil Co. v. Industrial 


Commission, 140 P.2d 829, 104 Utah 
353. 

Wash.—Continental Car-Na-Var Cor¬ 
poration V. Riley, 157 P.2d 724, 22 
Wash.2d 857—Sound Cities Gas & 
Oil Co. V. Ryan, 125 P.2d 246, 13 
Wash.2d 467. 

paxt-tlina Janitors 

(1) Part-time Janitors have been 
held to be employees aM not inde¬ 
pendent contractors. 

Mich.—^N'ordman v. Calhoun, 61 N.W. 

2d 906, 382 Mich. 460. 

Miss.—^Flrst Nat. Bank of Oxford v. 
Mississippi Unemplosnnent Com¬ 
pensation Commission, 23 6o.2d 
534, 199 Miss. 97. 

(2) The fact that the employer 
does not find It necessary to exercise 
any detailed supervision over the 
performance of such janitor’s duties 
is not determinative of the relation¬ 
ship.—Nordman v. Calhoun, supra. 

Sexvloes xvlthln. state; foreign, oor- 
poratioxL 

Foreign oorpo^tion could not 
avoid liability for contributions to 
unemployment compensation fund 
under provision of act that the term 
“employment” includes an individu¬ 
al’s entire service, on basis of evi¬ 
dence that employee for whom con¬ 
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tributions were claimed was only a 
part-time employee, since such sec¬ 
tion hfl-g no application where all 
services of employees are rendered 
within the state.--^ontinental Car- 
Na-Var Corp. v. Riley, 167 P.2d 724, 
22 Wash.2d 857. 

77- N.T.—-In re Moskowlts, 102 N.a 
2d 699, 803 N.T. 864—^Renee v. Cor- 
si, 58 N.E.2d 513, 293 N.T. 501. 

78- N.T.—In re Moskowitz, 102 N. 
B.2d 699, 803 N.T. 364—Renee v. 
Corsi, 68 N.B.2d 518, 293 N.T. 501. 

Professional actress 
A claimant who was a professional 
actress and had been employed for 
twenty-one weeks during a year, 
with total earnings in excess of one 
thousand dollars, was engaged in em¬ 
ployment and was not a part-time 
worker, notwithstanding she attend¬ 
ed a professional children’s schooL— 
Renee v. Corsi, supra. 

Radio and television performances 
A sixteen and one-half year old 
school boy who, in addition to his 
regular attendance at school, ap¬ 
peared as a radio and television per¬ 
former in evenings and on week-ends 
was not engaged in employment 
within law.—^In re Gravlne, 104 N.T. 
S.2d 335, 278 App.I>iv. 884. 
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within the exception, a student’s part-time work is 
not required to be performed on the same day on 
which he attends school;*^® and the facts that dur¬ 
ing his employment a part-time worker is covered 
by the Workmen’s Compensation Law*® and the 
employer is required to pay a tax with respect to 
his wages under the federal Unemployment Tax 
Act^i are not factors, at least where there is no ex¬ 
clusionary provision in those statutes similar to the 
one under consideration.*^ 

Seasonal employment. Seasonal workers, in or¬ 
der to be entitled to benefits under an unemplo 3 rment 
compensation statute, have been required to meet 

C. UNEMPLOYMENT TI 

§ 139. In General 

Ordinarily, contributions or payments required of 
employers, and under some statutes, of employees as 
well, by unemployment compensation or insurance stat¬ 
utes are considered to be in the nature of taxes, duties# 
or imposts on employer-employee relationships, regard¬ 
less of the name given to them by the statute, or of the 
terminology employed therein. 


the same eligibility requirements as other claim¬ 
ants.** A statutory definition of ''employer” as 
one employing an employee for some portion of each 
of some twenty days in a calendar year, each day 
being in a different week, has been held to exclude 
particular seasonal occupations.*^ The fact that 
the manager of a summer hotel is in fact a seasonal 
worker in an occupation of a seasonal character 
does not bar his application for benefits, in the ab¬ 
sence of evidence that the appropriate administra¬ 
tive oflScer has made the determinations requisite 
to put in force the provisions of the statute with 
respect to seasonal workers.** 

ES OR CONTRIBUTIONS 

Ordinarily contributions or pa 3 rments required of 
employers, and, tmder some statutes, of employees 
as well, by unemployment compensation or insur¬ 
ance statutes are considered to be in the nature of 
taxes,** and in other cases are considered to be in 


Tin boy 

Where claimant attended high 
school during daytime, but worked 
as pin boy in bowling alley from 6 
P. M. to midnight four nights a week 
and from 12 noon to one A. M. on Sat- 
uxday and Sunday, he did not work 
in employment covered by the law 
and was not entitled to benefits based 
on wages received from bowling al¬ 
loy.—^In re Perroto, 41 K.Y.S.Sd 801, 
266 APP-BIv. 811. 
asember of choir 

A claimant employed as a member 
of a choir performing in a play did 
not work in a covered employment 
so as to be entitled to benefits based 
on his earnings, where during his en¬ 
gagement he regularly attended high 
school classes each school day.—^In 
re Purdue, 38 N.Y.S.2d 960, 265 App. 
rttv. 1028. 

Waitress 

Schoolgirl working before and dur¬ 
ing summer vacation as waitress 
was covered for work done during 
summer vacation.—'In re Schulman, 
81 ]Sr.Y.S.2d 206, 268 App.Div. 775, ap¬ 
peal denied 84 N.Y.S.Od 141, 268 App. 
Div. 1028, affirmed 48 NJB2.2d 170, 290 
3Y.Y. 587. 

XTewspaper oarrlears were held ex¬ 
cluded.—Claim of Eckler, 26 N.Y.S. 
2d 259, 261 App.Div. 813, affirmed In 
re Eckler, 86 lT.E.2d 697, 286 N.Y. 
662. 

AltematlTig classroom study job 
experience 

Where curriculum of college was 
one of classroom study in combina¬ 
tion with actual Job experience al¬ 
ternating generally every three 
months, and student taking business 


administration accounting course of 
two and one quarter years was em¬ 
ployed for three different quarters 
and attended school the remaining six 
quarters, the student was a part-time 
worker.—In re Moskowltz, 102 IT.E.2d 
699, 803 N.Y. 864. 

Tel ep h on e operator 
High school graduate who was en¬ 
gaged as a telephone operator in em¬ 
ployer’s office and who on failure to 
gain admission to a certain college 
worked full time during customary 
office hours was not excluded from 
the law as a day student.—Claim of 
Morgensteln, 82 N.Y.S.2d 86, 274 App. 
Div. 866. 

79* N.Y.—^In re Moskowltz, 102 N. 

E.2d 699, 303 N.Y. 364. 

80- N'.Y.—^In re Moskowitz, supra, 

81. N’.Y.—Id re Moskowitz, supra. 

82. N.Y.—^In re Moskowitz, supra. 

83. Ill.—^Mohler v. Department of 
Labor, 97 N.E.2d 762, 409 Ill. 79. 

Right of seasonal worker to unem¬ 
ployment benefits see infra § 245. 
8t Pa.—^Bayuk Cigars v. Chesnut, 
54 Pa.Dist. & Co. 109, 57 Dauph. 
Co. 9—Commonwealth v. Kaufman, 
Com.PL, 66 DauphCo. 116. 

Tobacco paddng 

Pa.—^Bayuk Cigars v. Chesnut, 54 Pa. 
Dist. & Co., 109, 57 DauphCo. 9. 

85. N’.Y.—^In re Leshner, 52 N.Y.S. 
2d 587, 268 App.Div. 582. 

86. U.S.—Carmichael v. Southern 
Coal & Coke Co., Ala., 57 S.Ct 868, 
301 U.S. 495, 81 L.Bd. 1245, 109 A. 
L.R. 1327—^In re Auto Electric Re¬ 
pair & Parts Co., D.C.Ky., 41 P. 
Supp. 3—In re Oshkosh Foundry 
Co., D.C.W1&, 28 F.Supp. 412. 
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Ark.—^Buckstaff Bath Rouse Co. v. 
McKinley, 127 S.W.2d 802, 198 Ark. 
91, affirmed 60 S.Ct. 279, 808 U.S. 
358, 84 L.Ed. 822. 

Conn.—Waterbury Sav. Bank v. Dan- 
aher, 20 A.2d 455, 128 Conn. 78. 
Ky.—^Barnes v. Stearns Coal & Lum¬ 
ber Co., 176 S.W.2d 498, 895 Ky. 
812—^Unemployment Compensation 
Commission v. Savage, 140 S.W.2d 
1073, 288 Ky. 301—^Bames v. In¬ 
dian Refining Co., 134 S.W.2d 620, 
280 Ky. 811. 

Mo.—Lucas V. Murphy, 156 S.W.2d 
686, 348 Mo. 1078. 

N.Y.—In re Batter, 14 N.Y.S.2d 42, 
267 App.Div. 546, affirmed 26 N.E. 
2d 827, 282 N.Y. 722—In re Lehrer* 
Howard, Inc., 44 N.Y.S.2d 494, 181 
Misc. 683—^In re McClatchey’s Es¬ 
tate, 11 N.Y.S.2d 266, 170 Misc. 
696. 

N.C.—Prudential Ins. Co. of Ameri¬ 
ca V. Powell, 8 S.E.2d 619, 217 N.C. 
496—-Unemployment Compensation 
Commission of North Carolina v. 
Wachovia Bank & Trust Co., 2 S. 
B.2d 692, 215 N.C. 491. 

Pa.—Commonwealth v. Perkins, 41 
Pa.Dlst. & Co. 65, 60 DauphCo. 80, 
affirmed 21 A.2d 45, 842 Pa. 529, af¬ 
firmed Perkins v. Commonwealth 
of Pennsylvania, 62 S.Ct 484, 814 
U.S. 686, 86 L.Ed. 478—Bowman v. 
Department of Labor and Industry, 
Com.PL, 60 DauphCo. 810. 

Tex.—^Friedman v. American Surety 
Co. of New York, 161 S.W.2d 670, 
187 Tex. 149, answer to certified 
question conformed to, Clv.App., 
164 S.W.2d 669—Lally ▼. State, Civ. 
App., 188 S.W.2d 1111. 

Utah—National Tunnel & Mines Co. 



81 O.J.S. 


§ 139 


SOCIAL SECURITY AND PUBLIC WELFARE 


the nature of duties,®*^ or imposts^s on employer-em¬ 
ployee relationships,89 regardless of the name given 
to them by the statute, or of the terminology em¬ 
ployed therein,^® inasmuch as they are a pecuniary 
burden imposed by the authority of the sovereign for 
a public purpose,®! and are a compulsory,®^ and, in 
no sense, a voluntary,®® payment or donation.®^ The 
fact that payments when received are segregated 


in a separate fund to be applied to the purposes of 
the act does not render them any the less taxes.®® 

As constituting excise tax. The tax or contribu¬ 
tion imposed by a state unemployment compensation 
or insurance statute is an excise tax,®® and not a 
property tax.®7 Moreover, the federal unemploy¬ 
ment tax is also an excise tax,®® and not a direct 


V. Industrial Commission of Utah, 
102 P.2d 508, 99 Utah 39. 

Wash.—^Bates v. McLeod, 120 P.2d 
472, 11 Wash.2d 648. 

87. US.—Chas. C. Steward Mach. 
Co. V. Davis, Ala., 57 S.Ct. 883, 301 
US. 548, 81 L.Bd. 1279, 109 A.L.R. 
1293—Griswold v. U S., D-C.Masa.. 
36 F.Supp. 714, affirmed, C.C.A., U 
& V. Griswold, 124 F.2d 599. 

8& US.—Chas. C. Steward Mach. 
Co. y. Davis, Alcu, 57 S.Ct. 883, 301 
US. 548, 81 L.Ed. 1279, 109 A.L.R. 
1293—Griswold v. U S., D.C.Mass., 
36 F.Supp. 714, affirmed, C.C.A., U 
S. V. Griswold, 124 F.2d 599. 

89. US.—Glenn L. Martin Co. v. U 
S., C.C.A.Md., 100 F.2d 793, reversed 
on other grounds U S. v. Glenn L. 
Martin Co., 60 S.Ct 32. 308 US. 
62, 84 D.Ed. 82, 124 A.L.R. 1017— 
Griswold v. U S., D.C.Mass., 36 F. 
Supp. 714, affirmed, C.C,A., U S. v. 
Griswold, 124 F.2d 599. 

N-C.—^Unemployment Compensation 
Commission of North Carolina v. 
Wachovia Bank & Trust Co., 2 S. 
m2d 592, 215 N.C. 491. 

Pa,—Commonwealth v. Perkins, 41 
Pa.Dlst & Co. 55, 50 Dauph.Co. 80, 
affirmed 21 A.2d 45, 342 Pa. 529, af¬ 
firmed Perkins v. Commonwealth of 
Pennsylvania, 62 S.Ct 484, 314 U. 
S. 586, 86 L.Ed. 473. 

Wash.—^Bates v. McLeod, 120 P.2d 
472, 11 Wash.2d 648. 

Tas on, prlvilaffe 

Tax is levied on privilege of having 
specified number of employees, or 
more, measured by wages paid for 
such employment.—Chas. C. Steward 
Mach. Co. V. Davis, Ala., 57 S.Ct. 883, 
301 US. 548, 81 L.Ed. 1279, 109 A.L. 
R. 1293—^National Wooden Box Ass'n 
V. U. S., CtCL, 59 F.Supp. 118. 

Zn. Utali 

(1) It has heen held that contribu¬ 
tions to unemployment compensation 
fund are not taxes within meaning of 
the constitution, but are, in reality, 
premiums on a policy of Insurance 
maintained by industry in order to 
meet one of its burdens, which is un¬ 
employment—Snyder Mines v. In¬ 
dustrial Commission, 217 P.2d 560. 

(2) However, it has also been held 
that such contributions constitute 
taxes.—(National Tunnel & Mines Co. 
V. Industrial Commission of Utah, 
102 P.2d 508, 99 Utah 39. 

80. US.—Carmichael v. Southern 
Coal & Coke Co.. Ala., 67 6.Ct 868. 


301 US. 495, 81 L.Ed. 1245, 109 A. 
L.R. 1327—In re Auto Electric Re¬ 
pair & Parts Co., D.C.Ky., 41 F. 
Supp. 3—In re Oshkosh Foundry 
Co., D.C.Wis., 28 F.Supp. 412. 

Ark.—^BuckstalE Bath House Co. v. 
McKinley, 127 S.W.2d 802, 198 Ark. 
91, affirmed 60 S.Ct 279, 308 US. 
358, 84 L.Ed. 322. 

Conn.—Waterbury Sav. Bank v. Dan- 
aher, 20 A.2d 455, 128 Conn. 78. 
B[y.—^Unemployment Compensation 

Commission v. Savage, 140 S.W.2d 
1073, 283 Ky. 301—Barnes v. Indian 
Refining Co., 134 S.W.2d 620, 280 
Ky. 811. 

N.C.—^Prudential Ins. Co. of America 
V. Powell. 8 S.E.2d 619, 217 N.C. 
495. 

Pa.—Commonwealth v. Perkins, 41 
Pa.Dl.st & Co. 55, 50 DauphCo. 18, 
affirmed 21 A.2d 45, 342 Pa. 529, af¬ 
firmed Perkins v. Commonwealth 
of Pennsylvania 62 S.Ct 484, 314 
US. 586, 86 L.Ed. 473. 
‘‘ContrihutlozL” 

A “contribution” imposed by law, 
as in act requiring contribution by 
employer and employee to unemploy¬ 
ment compensation fund, may be a 
“tax” within the legal meaning of the 
word tax.—^Rivard v. Bijou Furniture 
Co., 21 A2d 563, 67 R.I. 251, con¬ 
formed to 27 A.2d 853, 68 R.I. 358. 

91. US.—In re Oshkosh Foundry 
Co., D.C.W1S.. 28 F.Supp. 412. 

92. Ark.—^Buckstalf Bath House Co. 
V. McKinley, 127 S.W.2d 802, 198 
Ark. 91, affirmed 60 SwCt 279, 308 
US. 358, 84 L.Ed. 322. 

Conn.—Waterbury Sav, Bank v. Dan- 
aher, 20 A.2d 455, 128 Conn. 78. 

N.C.—^Prudential Ins. Co. of America 
V. Powell, 8 S.E.2d 619, 217 N.U 
495. 

93. ue.—^In re Oshkosh Foundry 
Co., D.C.W1S., 28 P.Supp. 412. 

N.C.—^Prudential Ins. Co. of America 
V. Powell, 8 S.BL2d 619, 217 N.G 
495. 

94. US.—^In re Oshkosh Foundry 
Co., D.C.W1S., 28 F.Supp. 412. 

95- Conn.—Waterbury Sav. Bank v. 

Danaher, 20 A.2d 455, 128 Conn. 78. 
N.C.—^Prudential Ins. Co. of Ameri¬ 
ca V. Powell, 8 S.E.2d 619, 217 N.C 
495. 

96. US.—Chas. C. Steward Mach. 
Co. V. Davis, Ala», 57 S.Ct 883, 301 
US. 548, 81 L.Ed. 1279, 109 A.L.B. 
1293—^In re Auto Electric Repair 
& Parts Co., D.C.Ky., 41 F.Supp. 8. 
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Ala—^Beeland Wholesale Co. v. Kauf¬ 
man. 174 So. 516, 234 Ala 249. 

Ind.—^Benner-Coryell Lumber Co. v. 
Indiana Unemployment Compensa¬ 
tion Board, 29 N.B.2d 776, 218 Ind. 
20, certiorari denied Indiana Un¬ 
employment Compensation Board 
V. Benner-Coryell Lumber Co., 61 
S.Ct 741, 312 US. 698, 85 L.Ed. 
1132. 

Miss.—^Texas Co. v. Wheeless, 187 So. 
880. 185 Miss. 799. 

Ohio.—General Industries Co. v. 
Jones, 100 N.E.2d 703, 89 Ohio App. 
43. 

Pa—Commonwealth v. Perkins, 41 
PaDist & Co. 55, 50 DauphCo. 18, 
affirmed 21 A2d 45, 342 Pa 529, 
affirmed Perkins v. Commonwealth 
of Pennsylvania 62 S.Ct 484, 314 
US. 586, 86 L.Ed. 473. 

Tex.—^EViedman v. American Surety 
Co. of New York, 151 S.W.2d 570, 
137 Tex. 149, answer to certified 
Question conformed to, Civ.App., 
154 S.W.2d 659. 

Wash—^Bates v. McLeod, 120 P.2d 
472, 11 Wash.2d 648. 

W.Va—Christopher v. James, 12 S.E. 
2d 813, 122 W.Va 665. 

97- Ala—Beeland Wholesale Co. v. 

Kaufman, 174 So. 516, 234 Ala 249. 
Ind.—^Benner-Coryell Lumber Co. v. 
Indiana Unemployment Compensa¬ 
tion Board, 29 N.E.2d 776, 218 Ind. 
20, certiorari denied Indiana Unem¬ 
ployment Compensation Board v. 
Benner<;oryell Lumber Ca, 61 S. 
Ct 741, 312 US. 698, 85 L.Ed. 1132. 

98. US.—Glenn L. Martin Co. v. U. 
S., C.C.A.Md., 100 F.2d 793, reversed 
on other grounds U. S. v. Glenn Xj. 
Martin Co., 60 S.Ct 32, 308 US. 62, 
84 L.Ed. 82, 124 AL.R. 1017—Gris¬ 
wold V. U. S., D.C.Mass., 36 F.SUpp. 
714, affirmed, C.C.A, U. S. v. Gris¬ 
wold, 124 F.2d 599—^EAus v. Hous¬ 
ton, D.C.Iowa 35 F.Supp. 327—^Bee- 
land Wholesale Co. v. Davis, D.C. 
Ala, 17 F.Supp. 529, affirmed, 0.0, 
A, 88 F.2d 447, followed In Alpha 
Portland Cement Co. v. Davis, 88 
F.2d 449 (second case), certiorari 
denied 67 S.Ct 674, 300 US. 681, 81 
L.Ed. 884, certiorari denied Beeland 
Wholesale Co. v. Davia 67 S.Ct 
672, 300 U.Sw 680, 81 L.Ed. 884. 

Cat—Gillum v. Johnson, 62 P.2d 
1037, 7 Cal.2d 744, 108 AL.It 595, 
rehearing denied 63 P.2d 810, 7 Cat 
2d 744, 108 AL.R. 595. 

Ky.—Shaw T. Kentucky Unemploy- 
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tax,and only comes under the denomination of an 
unemployment insurance tax by virtue of the action 
of various states,^ and compliance by the employer 
with the law.2 

Federal and state taxes as separate and distinct 
taxes. Although the federal unemployment tax and 
a state unemployment tax are closely comple- 
mentary,^ they are distinct and separate taxes,^ 
either of which can exist and function without 
the other,5 inasmuch as they represent the inde¬ 
pendent acts of two distinct legislative bodies.® 

§ 140. Levy and Assessment in General 

Contributions or taxes Imposed by the unemployment 
compensation statutes are to be assessed In accordance 
with the provisions of the statutes. 

Provision is made by the various unemployment 
compensation statutes with respect to the levy and 
assessment of contribution or taxes,and, except 
to the extent that such statutes otherwise provide, 
the general rules regulating the levy and assess¬ 
ment of taxes are applicable.® The authority to 
assess contributions or taxes is vested in such 
agency as the statutes may designate.® Where the 


legislature not only levies but fixes the amount of 
the tax, neither the unemployment compensation 
agency nor the courts may assess in the sense of 
levying the tax.^® Whether a person assessed for 
contributions is an employer subject to the unem¬ 
ployment compensation statute depends on a factual 
determination which the agency is competent to 
make under the power conferred on it by the stat¬ 
ute, and its jurisdiction does not depend on the 
import of its findings of fact or ultimate conclu- 
sions.ii The assessment is to be made in the man¬ 
ner prescribed by the statutes.^® Where the agency 
determines that an employer is exempt from lia¬ 
bility, it may not thereafter change its determination 
with retroactive effect and assess the employer for 
prior years during which he had been ruled as 
exempt.!® 

Pursuant to statutory authority the agency may 
require certain records to be kept by employers 
which shall be open for inspection, and may be 
copied, by the agency to determine liability for 
contributions,!^ but, in the absence of statutory 
authority, the agency may not issue a subpoena 
duces tecum directed to the employer to require the 


ment Compensation Commission, 
181 S.W.2d 697. 297 Ky. 815. 

Mass.—^Howes Bros. Co. v. Massachu¬ 
setts Unemployment Compensation 
Commission, 5 N.B.2d 720, 296 

Mass. 275, certiorari denied 57 S.Ct. 
434, 300 U.S. 657, 81 L.Ed. 867. 

Miss.—^Texas Co. v. "Wheeless, 187 
So. 880, 185 Miss. 799. 

99. Cal.—Grlllum v. Johnson, 62 P.2d 
1037, 7 Cal.2d 744, 108 A.L.H. 695, 
rehearing denied 63 P.2d 810, 7 Cal. 
2d 744, 108 A.L.R. 595. 

1. Ky.—Shaw v. Kentucky Unem¬ 
ployment Compensation Commis¬ 
sion, 181 S.W.2d 697. 297 Ky. 815. 

2. Ky.—Shaw v. Kentucky Unem¬ 
ployment Compensation Commis¬ 
sion, supra. 

3. UjS.—Q uality Coal Co. y. U. S., 
I>.C.Ark., 66 P.Supp. 106. 

dh. U.S.—Quality Coal Co. ▼. U. S., 
supra. 

Ky.—Shaw v. Kentucky Unemploy¬ 
ment Compensation Commission, 
181 S.W.2d 697, 297 Ky. 815. 

5. U.S.—Quality Coal Co. v, U. S., 
D.C.Ark., 66 F.Supp. 105. 

6. U.S.—Quality Coal Co. v. U. S., 
supra. 

7. Idaho.—State v. Ada County 
Dainnnen's Ass*n, 159 P.2d 219, 66 
Idaho 317. 

W.Va.—State ex rel. Boone County 
Coal Corp. v. Davis, 66 S.S!.2d 907, 
138 W.Va. 640. 

Determination of liahUlty as levy . 
Decision of unemployment compen- I 


satlon commission that employing 
unit was subject to payment of con¬ 
tributions under unemployment com¬ 
pensation law amounted to levying 
a tax In the amount of the contribu¬ 
tions required.—Howell v. Division of 
Employment Sec., Department of La¬ 
bor & Indus. Relations of State, 222 
S.W.2d 953, 240 Mo.App. 931. 

8. Mo.—^Howell v. Division of Em¬ 
ployment Sea, Department of La¬ 
bor & Indus. Relations of State, su¬ 
pra. 

Pa.—Commonwealth to Use of Un¬ 
employment Compensation Fund v. 
Lentz, 44 A.2d 291, 353 Pa. 98. 
Levy and assessment of taxes: 

Generally see the (U.S. title Tax¬ 
ation §§ 349-584, also 61 aj. p 
551 note 1 et seq. 

Federal taxes genelrally see Inters 
nal Revenue § 588 et seq. 

9. Pa.—Commonwealth to Use of 
Unemployment Compensation Fund 
V. Lentz, supra. 

Disqnallflcatloa 

Unemplosnnent compensation com¬ 
mission w€U3 not disqTzallfled because 
of alleged Interest in the fund, since 
it may be assumed that commission¬ 
ers had only the interest which as 
members of the commission they 
were expected to have.—Horsman 
Dolls V. State Unemployment Com¬ 
pensation Commission, 45 A.2d 681, 
134 N.J.Law 77, appeal dismissed 67 
S.Ct. 635, 329 U.S. 693, 91 L.Ed. 606. 

10. Idaho.—State v. Ada County 
Dairymen’s Ass’n, 159 P.2d 219, 66 
Idaho 317. 


11. Pa.—Commonwealth to Use of 
Unemployment Compensation 
Fund v. Lentz, 44 A.2d 291, 353 Pa. 
98. 

18. Mo.—^Howell V. Division of E!m- 
ployment Sea, Department of La^- 
bor & Indus. Relations of State, 
222 S.W.2d 963, 240 Mo.App. 931. 

13- Conn.—Waterbury Sav. Bank v. 
Danaher, 20 A2d 465, 128 Conn. 78. 

14, Produotloii of oxiglnal zeoords 
by employer 

Provision empowering labor com¬ 
missioner to require employing units 
to keep certain records, and authoriz¬ 
ing commissioner and agent to in¬ 
spect and copy such records as often 
as necessary, provides no justifica¬ 
tion for attempt to require employer 
to produce original records at such 
time and place as commissioner may 
choose to determine liability of em¬ 
ployer under act.—Dickerson v. 
Mangham, 22 S.E.2d 88, 194 Qa. 466. 

Meithod of keeplaig records 
Where the statute provides that 
each employer shall keep accurate 
employment Irecords, containing such 
information, as may be prescribed 
by the rules and regulations adopted 
by the agency, the employer is under 
no duty to keep records in any par¬ 
ticular way unless they are required 
by the* rules and regulations in order 
to give the agency the necessary in¬ 
formation.—Commonwealth v. Adel- 
phla Hotel Co., 44 Pa.Dlst. ft Co. 667^ 
52 D^upKCo. 286. 
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production of his work records on an inquiry or 
investigation by the agency to determine the lia¬ 
bility or nonliability of the employer.i5 In an in¬ 
quiry by the agency to determine an employer’s lia¬ 
bility for contributions the strict rules of evidence 
have no application and the knowledge of the 
agency, regardless of how obtained, whether by 
inspection of the employer’s records or copies there¬ 
of, constitutes a basis for decision that is equally 
as valid and legal as it would be if based on the 
original records of the employer.^® 

Conclusiveness of assessment. The assessment 
has such finality and conclusiveness as the statutes 
may provide.^^ Thus, under the various statutes 
the assessment becomes final and conclusive where 
the employer within a designated time fails to pro¬ 
test the assessment to the agency^^ or the employer 
fails to petition the agency for a reassessment, or, 
having so petitioned the agency, fails to appeal to a 
designated court within a prescribed time>® How¬ 


ever, before the action of the agency in assessing 
contributions can become final and irrevocable, the 
party affected must have the opportunity of a full 
and fair hearing after due notice.^® 

§ 141. Rate or Amount 

The rate or amount of unemployment compensation 
contributions or taxes Is governed by the various unem¬ 
ployment compensation statutes. 

The various state unemployment compensation 
statutes fix the rate or amount of contributions or 
taxes payable.21 Under the statutes the amount of 
the employer’s contributions is governed by his 
pay roll22 and the amount of the employee’s con¬ 
tributions, in jurisdictions where employees are lia¬ 
ble for contributions, depends on his wagcs.2® 
Since the tax or charge imposed on employers is 
for a specific ultimate purpose it should be limited 
to an amount reasonably suflicient, and sufficient 
only, to accomplish that purpose.24 The statutes 


15. Ga.—^Dickerson v. Man^liam, 22 
S.R2d 88, 194 Ga. 466. 

Issuance of subpoenas by agrency 
generally see infra § 222. 
Bnforcement of subpoena duces te¬ 
cum by court 

Superior court of one county bad 
no jurisdiction over person of resi¬ 
dent of another county to enforce 
subpoena duces tecum issued by offi¬ 
cial of bureau of unemployment com¬ 
pensation without legal authority for 
purpose of regulring such resident to 
produce records of employment to de¬ 
termine his liability cus employer un¬ 
der Unemployment Compensation 
Act.—^Dickerson v. Mangham, supra. 

16. Ga.—^Dickerson v. Mangham, su¬ 
pra. 

17- Pa.—Commonwealth to Use of 
Unemployment Compensation Fund 
V. Lentz, 44 A.2d 291, 353 Pa. 98. 

18. Cal.—^Northrop Aircraft v. Cali¬ 
fornia Employment Stabilization 
Commission, 198 P.2d 898, 32 Cal.2d 
872. 

19. Pa.—Commonwealth to Use of 
Unemployment Compensation 
Fund V. Lentz, 44 A.2d 291, 353 Pa. 
98. - 

20. Conn.—^Beaverdale Memorial 
Park V. Danaher, 15 A.2d 17, 127 
Conn. 176. 

21. CaL—^Northrop Aircraft v. Cali¬ 
fornia Employment Stabilization 
Commission, 198 P.2d 898, 32 CaL 
2d 872. 

La.—Gulf Shipslde Storage Corp. v. 

Thames, 46 So.2d 62, 217 La. 128. 
Pa.—^Bowman v. Department of La¬ 
bor and Industry, Com.Pl., 60 
DaupbuCo. 310—Soble v. Hines, 
Com.Pl., 63 Dauph.Co. 361. reversed 
on other grounds 82 A.2d 742, 347 
Pa. 636. 

81 C.J.S.—U 


AddltiLonal oontzibutlou 

Provision in state unemployment 
compensation law that employers 
whose contributions during calendar 
year did not equal ninety per cent of 
tax under federal Social Security Act 
should make additional contribution 
equal to difference between ninety 
per cent of tax levied under the act 
and total amount of contributions 
made under the law was intended to 
coordinate and harmonize the law 
with the federal ewt, and not to re¬ 
quire payment of contributions prior 
to effective date of the law in viola¬ 
tion of state constitution forbidding 
retroactive legislation.—State of Mis¬ 
souri v. Earhart, C.C.A.MO., Ill F.2d 
992, certiorari denied State of Mis¬ 
souri by and through Unemplosrment 
Compensation Commission v. Eaiv 
hart, 61 S.Ct. 43, 811 U.S. 676, 86 L. 
Ed. 435. 

22. Cal.—California Employment 

Stabilization Commission v. Mor¬ 
ris, 172 P.2d 497, 28 Cal.2d 812. 
Minn,—Nicollet Hotel Co. v. Chrlst- 
gau, 40 N.W.2d 622, 230 Minn. 67. 
N.T.—^In re McClatchey's Estate, 11 
N.T.S.2d 266, 170 Mlsc. 696. 

Va.—^Home Beneficial Life Ins. Co. v. 
Unemployment Compensation Com¬ 
mission, 27 S.E2d 169, 181 Va. 811. 
Wages as basis for benefits see infra 
S 246. 

Base of tax 

Pa.—^Bowman v. Department of La¬ 
bor and Industry, Com.PL, 60 
Dauph.Co. 310. 

AsuoiULts paid to onployees iasUgible 
for benefits 

Amounts paid to employees, who 
are not eligible for unemployment 
compensation benefits because not 
under continuing contract or em- 
I ployed through successive weeks, 
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should nevertheless be included in 
the pay roll used as basis of comput¬ 
ing employer's contributions.—^Ma^ 
loney v. Industrial Commission, 9 N. 
W.2d 623, 242 Wls. 165. 

SBxcess wages 

The amendment to Unemplosnnent 
Compensation Act which provides 
that no portion of the first one hun¬ 
dred thousand dollars of any employ¬ 
er's total taxable pay roll shall be 
determined to be excess wages means 
that, if employer has a contribution 
rate less than 2.7 per cent, reduced 
rate shall apply to such one hundred 
thousand dollars although as com¬ 
puted by formula provided for ex¬ 
cess wages some of it would be so 
classified, and one hundred thousand 
dollars is not exempted as If it were 
not a part of total pay roll, even 
though amendment serves to exempt 
from operation of excess wage rate 
all employers having a reduced rate 
whose total pay roll does not exceed 
one hundred thousand dollars.—De¬ 
partment of Indus. Relations v. West 
Boylston Mfg. Co., 42 So.2d 787, 263 
Ala. 67. 

Wax risk oontxlbiitioiuir 
•M- frtn. —State V. Industrial Tool & Die 
Works, 21 N.W.2d 31, 220 Minn. 691. 

23. Ala.—Metcalf v. Department of 
Industrial Relations, 16 So.2d 787, 
245 Ala. 299. 

Ky,—^Unemployment Compensation 

Commission v. Savage, 140 S.W.2d 
1073, 283 Ky. 801. 

Mass.—Howes Bros. Co. v. Massa¬ 
chusetts Unemployment Compensa/- 
tion Commission, 5 N.E.2d 720, 296 
Mass. 275, certiorari denied 57 S. 
Ct. 434, 300 U.S. 667, 81 D.Ed. 867. 

24. Wyo.—^Unemplosrment Compen¬ 
sation Commission v. Renner, 143 
P.2d 181, 59 Wyo. 437. 
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generally fix a standard, basic, uniform, or starting 
rate for the employer's contributions or taxes, usu¬ 
ally two and seven tenths per cent on the em¬ 
ployer’s pay roll,25 with, as considered infra § 142, 
a variable rate based on the employer’s benefit ex¬ 
perience. The duty of an administrative agency to 
determine an employer’s contribution rate is widely 
different from ordinary administrative action.^® It 
is a duty which carries with it fimdamental pro¬ 
cedural requirementSj^*^ including a full hearing,^® 
and administrative regulations inconsistent with 
such requirements are invalid.^^ 

Under various statutes the wages on -which an 
employer’s contributions are payable exclude re¬ 


muneration paid to an individual by an employer 
or employing unit within any calendar year after 
such individual has earned or been paid remunera¬ 
tion equal to a certain amount, such as three thou¬ 
sand dollars.^® Where during the calendar year 
there has been a transfer of the business, it has been 
held that the successor is entitled to the benefit of 
wages paid to the employees by his predecessor in 
computing the monetary limitation,^! but it has also 
been held that the successor is not entitled to in¬ 
clude wages paid by his predecessor.32 Wages or 
remuneration to employees on which the employer’s 
contribution is based includes tips or gratuities re¬ 
ceived by the employee where the statute expressly 


25. U.S.—^New England Fish Co. v. 
Voara, D.C.Alaska, 98 F.Supp. 492, 
affirmed, C.A.. 190 P.2d 848. 

Ark.—^Llon Oil Refining Co. v. Mc¬ 
Cain, 166 S.W.2d 249. 204 Ark. 995. 

Cal.—^Northrop Aircraft v. Califor¬ 
nia Employment StsLbilization Com¬ 
mission, 198 P.2d 898, 32 Cal.2d 
872. 

Del.—George v. Unemploynment Com¬ 
pensation Commission, 41 A.2d 465, 
3 Terry 558. 

Ga.-—Phillips V. J. L. Peed Co., 51 S. 
E.2d 468, 78 Ga.App. 471. 

Idaho.—^In re Potlatch Forests, 240 
P.2d 242, 72 Idaho 291. 

Ill.—^Winakor v. Azinunzlo, 99 lsr.E.2d 
191, 409 Ill. 236. 

Ind.—^Indiana Employment Sec. Divi¬ 
sion of Ind. Employment Sec. 
Board v. Ponder, 92 N.R2d 224, 121 
Ind.App. 51. 

Iowa.—^Burlington Truck Lines, Inc. 
V. Iowa Employment Security Com¬ 
mission, 32 N.W.2d 792, 239 Iowa 
752. 

Ky,—^Barnes v. Levy Bros., 175 S.W. 
2d 495, 295 Ky. 794. 

Mass.—^Packard Clothes v. Director 
of Division of Employment Sec., 
61 N.E.2d 528, 318 Mass. 329. 

Minn.—^E1 Quelno Distributing Co. v. 
Christgau, 21 !Nr.W.2d 601, 221 Minn. 
197. 

N.J.—^Horsman Dolls v. Unemploy¬ 
ment Compensation Commission, 
82 A.2d 177, 7 N.J. 541, appeal dis¬ 
missed 72 S.Ct. 201, 342 UjS. 890, 96 
L.Ed. - 

N.D.—Workmen's Compensation Bu¬ 
reau, Unemployment Compensar 
tion Division, v. Farmers State 
Bank of Lisbon, 11 N.W.2d 97, 73 N. 
D. 23. 

OkL—State ex rel. Okl. Emplosrment 
Gee. Commission v. Parrish, 208 P. 
2d 572, 201 Okl. 488. 

Pa.—^Boyertown Burial Casket Co. v. 
Commonwealth, 79 A.2d 449, 366 
Pa. 574. 

Tenn.—^Royal Jewelers Co. of Knox¬ 
ville V. Hake, 205 S.W.2d 963, 185 
Tenn. 254. 

Tex.—^Texas Unemployment Compen¬ 


sation Commission v. General Engi¬ 
neering Corp., 217 S.W.2d 659, 147 
Tex. 503, appeal dismissed 70 S.Ct. 
72, 338 XJ.S. 804, 94 L.Bd. 487. 

Utah.—Canada Dry Bottling Co. of 
Utah V. Board of Review, Indus. 
Commission of Utah, Dept, of Em¬ 
ployment Sec., 223 P.2d 586, 22 A. 
L.R.2d 664. 

W.Va.—State ex reL Boone County 
Coal Corp. v. Davis, 56 &E.2d 907, 
133 W.Va. 540. 

Three per cent 

Mich.—^Miller Protect© Products Co. 
V. Michigan Unenaployment Com¬ 
pensation Comxnission, 50 N.W.2d 
207, 331 Mich. 726—Ned’s Auto 
Supply Co. V. Michigan Unemploy¬ 
ment Compensation Commission, 
20 N.W.2d 813, 313 Mich. 66. 

526. Minn.—Juster Bros. v. Christ¬ 
gau, 7 N.W.2d 501, 214 Minn. 108. 
Oomparable to fixing of stockyard 
rates 

The duty to fix contribution rate 
is comparable to the duty of the 
federal secretary of agriculture to fix 
stockyard rates.—^Juster Bros. v. 
Christgau, supra. 

27. Minn.—Juster Bros, v, Christ¬ 
gau, supra. 

28. Minn.—Juster Bros. v. Christ¬ 
gau, supra. 

29. Begnlatlon creating presumption 

(1) Regulations of state employ¬ 
ment and security division that em¬ 
ployer, failing to send division copy 
of notice of employee’s separation 
from employment, shall be presumed 
to have admitted that such employee 
is not disqualified for benefits under 
unemployment compensation law and 
estopped to protest payment of such 
benefits and effect on experience ratio 
used in determining employer's fu¬ 
ture contribution rate are invalid, if 
construed as creating conclusive pre¬ 
sumption or admission and estopping 
employer from establishing actual 
facts as to separation.—Juster Bros. 
V. Christgau, supra. 

(2) The prospect that limitations 
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I placed by supreme court on rule-mak¬ 
ing power of director of state em¬ 
ployment and security division by 
holding certain regulations of divi¬ 
sion invalid, if construed as creating 
conclusive presumption or admission 
by employers failing to notify divi¬ 
sion of employees’ separation from 
employment that such employees 
were not disqualified for benefits un¬ 
der unemployment compensation law, 
will work serious inconvenience in 
administration of law and put un¬ 
bearable burden on director, does not 
justify denial of fair hearing on mer¬ 
its in each case presented to him.— 
Juster Bros. v. Christgau, supra. 

30. U.S.—State of Cal., Dept, of Em¬ 
ployment V. Fred S. Renauld & Co., 
C.A.Cal., 179 F.2d 606. 

IlL—^Karlson v. Murphy, 56 N.B.2d 
839, 387 Ul. 436. 

“Employing unit” 

(1) Words “employing unit,” in 
section excluding from application of 
act remuneration in excess of three 
thousand dollars paid to an individu¬ 
al by employing unit for personal 
services within calendar year, should 
be construed in their economic sense 
rather than as strict legal phrase¬ 
ology, and such words refer to unity 
of enterprise and not to unity of own¬ 
ership or management.—^Meyer v. 
Michigan Unemplo 3 ^ent Compensa¬ 
tion Commission, 18 N.W.2d 886, 311 
Mich. 440, 159 A.L.R. 1195. 

(2) Employing units within stat¬ 
utes generally see supra S 112. 

31. Ill.—^Earlson v. Murphy, 56 N.E. 
2d 839, 387 TIL 436. 

Partnership snooeedlng to Individu¬ 
al’s business 

Mich.—^Meyer v. Michigan Unem¬ 
ployment Compensation Commis¬ 
sion, 18 N.W.2d 886, 311 Mich. 440, 
159 A.L.R 1195. 

32. Corporation oontlnnlng partner¬ 
ship business 

U.S.—State of Cal., Dept, of Employ¬ 
ment V. lYed S. Renauld & Co., C. 
A.Cal.. 179 F.2d 606. 
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provides that wages or remuneration shall include 

tips.38 

Reports by employer. Under the various unem¬ 
ployment compensation statutes, the employer is re¬ 
quired to file with the agency reports containing in¬ 
formation for the purpose of ascertaining the 
amount of contributions or taxes.34 In the event 
that the employer fails to file a report, or a sufficient 
report, the statutes usually authorize the agency 
to estimate and assess the amount of contributions 
according to the best information available or in 
the amount for which the agency believes the em¬ 
ployer to be liable and require the agency to give 
the employer notice of the assessment's Under 
such statutes the agency has no power to make 
advisory or declaratory decisions defining obliga- 
tions,ss but they leave room for the exercise of 
discretion by the agency, and, in the exercise of 
such discretion, the agency may make rules and 
orders which are immediately effective as part of 
a reasonable procedure for the performance of 


duties imposed by law.37 Such statutes by neces¬ 
sary implication confer on the agency both the 
power and duty to determine the persons who are 
employers and the persons who are employees with¬ 
in the meaning of the statute, in order that the 
amount of contributions due from an employer may 
be fixed,38 and, in the absence of any restriction 
in the statutes, the agency has discretion with re¬ 
spect to how or when a rule or order shall be made 
determining a controversy in that field.^® 
Amendment or redetermination of rate by agency. 
In the absence of an express provision in the statute 
making an original rate determination conclusive 
on the administrative agency, it may be revoked and 
a new rate assigned by the agency after the em¬ 
ployer has been notified of the original rate, at 
least within a limited time after the original deter¬ 
mination.'*® The rate of contribution fixed by the 
agency for the succeeding rating period may be 
amended or changed by the agency where an amend¬ 
ment is authorized by the statutes.**^ Any amend- 


83. N.T.—Raskin v. Corsl, 60 N.T.S. 
2d 400, 270 App.Div. 461—Appeal of 
Model Taxi Corp.. 81 N.T.S.2d 298. 
263 App.Div. 776, appeal denied In 
re Model Taxi Corporation, 82 N.T. 
6.2d 1022, 263 App-Div. 924. 

Wls.—^Brnst v. Industrial Commis¬ 
sion. 16 N.W.2d 867, 246 Wls. 205. 1 
Ascertaining' amount of tips 

(1) Determining amount of tips re¬ 
ceived by attempting to ascertain 
average amount of tips and number 
of customers was not shown to be 
an unreasonable or arbitrary method 
where employer kept no record of 
amount of tips received.—Bmst v. 
Industrial Commission, supra. 

(2) Where tips of five cents a game 
were paid by patrons at bowling al¬ 
ley to employer of pin boys for the 
pin boys and were subsequently 
turned over to the pin boys at the 
end of each working day, the unem¬ 
ployment insurance appeals board 
properly held that, for contribution 
purposes by employer, there should 
be no application of rule, promulgat¬ 
ed by Industrial Commissioner, that 
value of tips received by a pin boy 
shall be equal to amount certified by 
him in a signed statement to his 
employer, and that in absence of such 
a statement, such value shall be 
equal to two cents a game.—In re 
Brwlch, 110 N.T.S.2d 693, 279 App. 
Dlv. 947. 

34. Pa.—Commonwealth to Use of 
Unemployment Compensation Fund 
▼. Lentz, 44 A.2d 291, 863 Pa. 98. 

Fuzposes of report 

**The status report required of em¬ 
ployers subject to such tax Is for the 
purposes of registration with the 
Commission and to enable it to com¬ 


pute such tax and administer the 
fund.**—James v. Consolidated Steel 
Corp., Tex.Civ.App., 196 S.W.2d 966, 
967, error refused no reversible er¬ 
ror. 

FaJlture of agency to assist employ¬ 
er in preparing reports, even after 
he requested such assistance, 

does not excuse his failure to file 
them.—Commonwealth v. Molnar 
Bros. Coal Co., 67 Pa.Dist. & Co. 424, 
60 Dauph.Co. 69. 

Report operating as estopp^ 

(1) An employer was estopped to 
deny truth of representations made 
by him in his ofilcial report, although 
subsequent to making of such report 
the act was amended by the Wax 
Contributions Act to increase amount 
of contributions to be assessed there¬ 
under.—State V. Industrial Tool & 
Die Works, 21 N.W.2d 31, 220 Minn. 
691. 

(2) A parent corporation's 1941 
status report to commission stating 
that corporation had not previously 
qualified as a subject employer under 
act did not estop corporation to claim 
that corporation, by virtue of its con¬ 
trol of subsidiary corporation, was 
an employer in 1940, for purpose of 
determining parent corporation’s ex¬ 
perience rating in 1944, where parent 
corporation withheld no information 
from, and gave no false information 
to, and practiced no deception on, the 
commission, and commission suffered 
no injury by virtue of such report.— 
James v. Consolidated Steel Corp., 
Tex.Clv.App., 196 S.W.2d 956, error 
refused no reversible error. 

36. Idaho.—State v. Ada County 

Dairymen's Ass'n, 169 P.2d 219, 66 

Idaho 317. 


N.T.—lEfiectrolux Corp. v. Miller, 36 
N.'SL2d. 633, 286 M.Y. 390, mandate 
conformed to 30 N.Y.S.2d 972, 262 
App.I>iv. 642. 

Pa.—Commonwealth to Use of Un¬ 
employment Compensation Fund v. 
Lentz, 44 A2d 291, 353 Pa. 98. 

W.Va.—State ex rel. Boone County 
Coal Corp. v. Davis, 56 6.B.2d 907, 
188 W.Va. 640. 

Petition for redetermination or re¬ 
assessment see infra S 144. 

36. N.Y.—^EHectrolux Corp. v. Miller, 
36 N’.B.2d 633, 286 N.Y. 390, man¬ 
date conformed to 30 N.Y.S.2d 972, 
262 App.Div. 642. 

37. N.Y.—Electrolux Corp. v. Miller, 
supra. 

38. N.Y.—Electrolux Corp. v. Miller, 
supra. 

39. N.T.—Electrolux Corp. v. Miller, 
supra. 

40. Time of re'VDoatloiL 

An original rate determination 
made on July 29, 1948, could be re¬ 
voked, and a new rate assigned on 
Oct. 19, 1948.—Winakor v. Annunzlo, 
99 N.B.2d 191, 409 Ill. 236. 

Effect of statute making rate oonola. 
sive on muployer 

A statute providing that a rate de¬ 
termination shall be final and conclu¬ 
sive on the employer for all purposes 
and in all proceedings unless within 
a designated time the employer files 
an application for review does not 
preclude a revocation of the rate and 
the assignment of a new rate by the 
agency.—Winakor v. Annunzio, su¬ 
pra 

41. Cal.—Northrop Aircraft v. Cali¬ 
fornia Employment Stabilization 
Commission, 198 P.2d 898, 32 Cal.2d 
872. 
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ment is subject to such limitations and restrictions 
as the statutes may impose.^^ The amendment 
must be made within the time limited by the stat- 
utes*3 and must be made in such manner as the 
statutes may direct.^^ 

Federal unemployment taxes. Under the federal 
Unemployment Tax Act, 26 U.S. § 1600, the rate of 
tax imposed on employers of eight or more is equal 
to three per cent of the total wages paid by the 

employer.45 

§ 142. —— Rate Based on Differences in Ex¬ 
perience 

a. In general 

b. Right of successor employer to prede¬ 

cessor’s benefit experience 


a. In General 

The unemployment compensation statutes have made 
provision for an annual experience or merit rating for 
employers based on their benefit experience. 

In addition to a standard or basic rate of con¬ 
tribution for employers, the various state unem¬ 
ployment compensation statutes, frequently by 
amendment to the original statutes, have made pro¬ 
vision for an annual variable, adjusted or experi¬ 
ence rate based on the employer’s benefit experi¬ 
ence,^® and under some statutes qualified employers 
are entitled to contribution rate credits.^^ The pur¬ 
pose of provisions authorizing a rate based on the 
experience record is, in part, to reward those em¬ 
ployers who have granted seciurity to their em¬ 
ployees by stabilizing employment within their place 


43. CaL—N’orthrop Aircraft v. Cali¬ 
fornia Employment Stabilization 
Commission, supra. 

43. Cal.—N’orthrop Aircraft v. Cali¬ 
fornia Employment Stabilization 
Commission, supra. 

Dnzinir zsrtliitr period 
•Provision of statute that amend¬ 
ment by commission on its own initi¬ 
ative of statement showinsr chargres 
■and credits to employer’s account, 
net balance of reserve, and contribu¬ 
tion rate for next suoceedins: ratinsr 
period shall not affect contribution 
rate for any rating period preceding 
rating period during which sudb 
■amendment was made limits the time 
within which commission may make 
amendments.—Northrop Aircraft v. 
California Employment Stabilization 
Commission, supra. 

4^ Cal.—Northrop Aircraft v. Cali¬ 
fornia Employment Stabilization 
Commission, supra. 

45. HI.—People for Use of Murphy 
v. Chicago Waste & Textile Co.. 62 
N.E.2d 537, 391 UL 29, affirmed 66 
S.Ct. 841, 329 as. 362, 90 LJSd. 
1049. 

Iowa.—^Burlington Truck Lines, Inc. 
V. Iowa Emplosnnent Security Com¬ 
mission, 32 N.W.2d 792, 239 Iowa 
762. 

4a. Ark.—Call r. Luten, 244 S.W.2d 
130. 

Cal.—^Northrop Aircraft v. Califor¬ 
nia Employment Stabilization Com¬ 
mission. 198 P.2d 898, 82 Cal.2d 
872. 

D.C.—Cohen v. District Unemploy¬ 
ment Compensation Board, 167 F. 
2d 883, 83 U.S.App.D.a 220. 

Fla.—Florida Industrial Commission 
V. Schwob CO., 14 So.2d 666, 153 
Fla. 356. 

Oa.—Phillips V. J. L. Peed Co., 51 S. 

E.2d 468, 78 Ga.App. 471. 

Idaho.—^In re Potlatch Forests, 240 
P.2d 242, 72 Idaho 291. 


Til. — Winakor v. Annunzlo, 99 N.B.2d 
191, 409 ni. 236. 

Ind.—^Indiana Employment Sec. Divi¬ 
sion of Ind. Employment Sec. Board 
V. Ponder. 92 N.R2d 224, 121 Ind. 
App. 51. 

Iowa.->-Burllngton Truck Lines, Inc. 
V. Iowa Emplosnnent Security 
Commission, 32 N.W.2d 792, 239 
Iowa 752. 

La.—Gulf Shipside Storage Corp. v. 

Thames. 46 So.2d 62. 217 La. 128. 
Mich.—^Miller Protecto Products Co. 
V. Michigan Unemployment Com¬ 
pensation Commission, 60 N.W.2d 
207, 881 Mich. 726. 

Minn.—Juster Bros. v. Christgau, 7 
N.W.2d 501, 214 Minn. 108. 

N.H.—C. A. Lund A Co. v. Rolfe, 41 
A.2d 226, 93 N.H. 280. 

N.J.—^Horsman Dolls v. Unemploy¬ 
ment Compensation Commission, 
82 A.2d 177, 7 N.J. 541. appeal dis¬ 
missed 72 S.Ct 201, 342 U.S. 890. 
96 L.Ed.-s. 

Pa.—^Boyertown Burial Casket Co. v. 
Commonwealth, 79 A.2d 449, 366 
OPa. 574. 

Tenn.—^Royal Jewelers Co. of Knox¬ 
ville V. Hake, 205 S.W.2d 963, 185 
Tenn. 254. 

Utah.—Canada Dry Bottling Co. of 
Utah V. Board of Review, Indus. 
Commission of Utah, Dept, of Em¬ 
ployment Sec., 223 P.2d 586, 22 A. 
L.R.2d 664. 

W.Va.—State ex reL Boone County 
Coal Corp. v. Davis, 56 S.E.2d 907, 
133 W.Va. 540. 

“This plan of contribution rates 
varies according to the ratio be¬ 
tween payments out of the imemploy- 
ment compensation fund in benefits 
to employees and pa 3 anents into the 
fund by the employer. This ratio is 
characterized as the employer’s em¬ 
ployment experience and the rate 
based thereon is referred to as his 
merit rating.”—Llndley v. Murphy, 
56 N.E.2d 832, 834, 387 UL 506. 
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Benefit wage ratio 

Pa.—^Boyertown Burial Casket Co. v. 
Commonwealth, 79 A.2d 449, 366 
Pa. 574. 

BxperleiLoe index 

The rate determined Is called the 
experience Index, that is, the rate 
indicated by experience as being nec¬ 
essary.—Meyer v. Michigan Unem¬ 
ployment Compensation Commission, 
18 N.W.2d 886, 811 Mich. 440, 159 A. 
L.R. 1195. 

■Che term "state expeodence factor," 
as used in unemployment compensa¬ 
tion law, means a factor based on 
factual experience of all employers 
and their employees opeiating with¬ 
in the state coming within influence 
of the act—^Broadway v. Alabama 
Dry Dock & Shipbuilding Co., 20 So. 
2d 41, 246 Ala. 201. 

47. N.T.—Harvey v. State, 102 N.T. 
S.2d 157, 200 Misc. 233, affirmed 
108 N.T.S.2d 627, 279 App.Dlv. 708, 
motion denied 103 N.E.2d 648, 803 
N.T. 768. 

Nature of credits 

Theory of unemployment compen¬ 
sation legislation and its history do 
not manifest the intent that credits 
allowed to an employer by the divi¬ 
sion of unemployment insurance are 
a readjustment of the contribution 
rate for a particular year made re¬ 
troactively.—^Harvey v. State, supra. 

Bating credits during exlstenoe of 
“surplus” 

Under regulrement of unemploy¬ 
ment compensation law that employ¬ 
ers contribute to trust fund a per¬ 
centage of their pay rolls for each 
Quarter year, less such experience 
rating credits as they may be enti¬ 
tled to while a surplus exists in 
trust fund, “surplus" consists exclu¬ 
sively of cash contributions, and not 
cash and credita—New England Fish 
Co. V. Vaara, D.C.Alaska, 98 F.Supp. 
492, afiirmed, C.A., 190 F.2d 848. 
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of business.^® The experience rating is not a 
penalty,^® and the agency charged with the ad¬ 
ministration of the law should make every reason¬ 
able effort to carry out the legislative intent by 
giving proper credit to an employer who has justly 
oarned a merit rating.^® Under the statutes, em¬ 
ployers are not entitled to an experience rating un¬ 
less and until their employment accounts or records 
have been chargeable with benefit payments or 
wages throughout a certain number, usually three, 
of years preceding the computation date.5i Where 
an employer is not subject to the unemployment 
compensation statute for the required period of 
time, he is not entitled to an experience rating.52 


The preceding years need not be consecutive years 
unless such a requirement is imposed by the stat- 
ute.s^ 

The statutes usually provide a formula or method 
by which the experience rating of an employer is 
to be determined,and the rate is to be computed 
in accordance with the directions of the statute.®® 
The statutory directions may not be ignored on the 
grounds that they will produce a hardship on the 
agency or that they are susceptible to abuse or 
will produce unwise results.®® Under the formula 
or method devised by the statutes the greater the 
spread between contributions made by the employer 
and the benefit payments made to employees and 


•48. HI.—^Lindley v. Murphy, 66 KJE2. 

2d 832, 887 Ill. 506. 

Pa.—Commonwealth v. Molnar Bros. 
Coal Co., 67 PaJ)ist & Co. 424. 60 
Dauph.Co. 69. 

Purpose of coutrihutioii rate credit 
Is to. reward an employer with a 
food record for steady employment 
hy srivlnsr him a specific limited re¬ 
duction on subseauent payments.— 
Federal Tel. & Radio Corp. v. Corsi, 
89 N.T.S.2d 174, 275 App.Div. 191, 
reversed on other grrounds In re Fed¬ 
eral Telephone & Radio Corp.. 92 N. 
E.2d 907, 301 N.Y. 95—Harvey v. 
State, 102 N.T.S.2d 157, 200 Misc. 
233. affirmed 108 N.T.S.2d 627, 279 
App.Div. 708, motion denied 103 N.E. 
2d 648, 803 N.Y. 768. 

49. Pa.—Commonwealth v. Molnar 
Bros. Coal Co., •67 Pa.Dlst. & Co. 
424, 60 Dauph.Co. 69. 

60. Mina.—Juster Bros. v. Christ- 
grau. 7 N.W.2d 501, 214 Minn. 108. 

81. Del.—George v. Unemployment 
Compensation Commission, 41 A.2d 
466, 3 Terry 658. 

Fla.—^Florida Industrial Commission 
V. Schwob Co., 14 So.2d 666, 153 
Fla. 366. 

Mich.—^NTed’s Auto Supply Co. v. 
Michigran Unemplosmient Compen¬ 
sation Commission, 20 N.W.2d 813, 
313 Mich. 66. 

Tex.—White v. State, Civ.App., 197 
S.W.2d 889. 

Ck)xnpUanoe with federal nnemploy- 
ment tax act 

State Unemployment Compensation 
Act, as construed by the unemploy¬ 
ment compensation commission, as 
providing for experience of employ¬ 
er during a full period of thirty-six 
consecutive calendar months ending 
with the computation date in deter¬ 
mining the employer's contributions 
under the act complies with the pro¬ 
vision of the federal unemployment 
tax act. Internal Revenue Code, 26 
U.S.C.A. S 1502 (a) (1), reauiring ex¬ 
perience during three consecutive 
years immediately preceding the com¬ 
putation date, and is consistent there- | 


with.-^Miller Protecto Products Co. 
V. Michigan Unemplosrment Compen¬ 
sation Commission, 50 N.W.2d 207, 
331 Mich. 726. 

Statute as ohanglng oomputatLon 
date or period reonired 
Provision that any employing unit 
which is or becomes an employer 
subject to the act within any calen¬ 
dar year shall be subject thereto dui^ 
ing the whole of such calendar year 
does not change the computation 
date or the period prescribed for the 
experience index in determining the 
employer's contributions under the 
act.—Miller Protecto Products Co. v. 
Michigran Unemployment Compensa¬ 
tion Commission, supra. 

62. Mich.—Miller Protecto Products 
Co. V. Michigan Unemployment 
Compensation Commission, supra. 
Estoppel of agency 
Commission was not estopped to 
make a ruling that employer was 
subject to a contribution rate of three 
per cent of its pay roll for 1949 be¬ 
cause of its determination in 1947 
and 1948 of the employer's insured 
pay roll and benefits charged and 
the included finding that the employ¬ 
er had an insured pay roll for each of 
the four calendar quarters of 1949, 
where the employer did not thereby 
suffer a loss and employer knew the 
actual situation.—Miller Protecto 

Products Co. V. Michigan Unemploy¬ 
ment Compensation Commission, su¬ 
pra. 

53. HI.—Blllett V. Gordon, 69 N.B.2d 
812, 389 Ill. 454. 

TTuder statute prior to amendment 
Iowa—^Hansen v. Iowa Employment 
Sec. Commission, 34 N.W.2d 203, ^ 
239 Iowa 1139. 

54. Ala—^Metcalf v. Department of 
Industrial Relations, 16 So.2d 787, 
246 Ala 299. 

Ark.—^Llon Oil Refining Co. v. Mc¬ 
Cain, 166 S.W.2d 249, 204 Ark. 996. 
Idaho.—^In re Potlatch Forests, 240 
P.2d 242, 72 Idaho 291. 

Minn.—^Nicollet Hotel Co. v. Christ- 
gau, 40 N.W.2d 622, 230 Minn. 67. 
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55. Ga—Schwob Mfg. Co. v. Hulet, 
25 S.E.2d 149, 69 GaApp. 285. 

Idaho.—^In re Potlatch Forests, 240 
P.2d 242, 72 Idaho 291. 

Mich.—^Meyer v. Michigan Unemploy¬ 
ment Compensation Commission, 18 
H.W.2d 886, 311 Mich. 440, 159 A. 
Ii.R. 1195. 

Definition of base period 

(1) The definition of "base period" 
in unemployment compensation law 
as first four of last five completed 
calendar quarters immediately pre¬ 
ceding first day of individual's ben¬ 
efit year applies in calculating em¬ 
ployer's benefit wage percentage for 
purpose of determining contribution 
rates under such law.—Metcalf v. 
Department of Industrial Relations, 
16 So.2d 787, 245 Ala. 299. 

(2) The section defining "base pe¬ 
riod" will not be construed as inap¬ 
plicable in calculating employer's 
benefit wage percentage as basis for 
determination of contribution rates 
merely in order to find a meaning for 
provision of law that wages once in¬ 
cluded in employee's benefit wages 
for one benefit year or employee's 
wages for one base period shall not 
thereafter be included in such wages 
for any other benefit year or base pe¬ 
riod.—Metcalf V. Department of In¬ 
dustrial Relations, supra. 

Fractioaal formula 

Where agreed statement of facts 
showed that status of taxpayer's em¬ 
ployees as maritime workers had 
been determined by Director of De¬ 
partment of Industrial Relations ef¬ 
fective Feb. 1. 1940, and that em¬ 
ployees had been in such class pre¬ 
vious to such determination, the stat¬ 
ute providing that, until such deter¬ 
mination of director, no industry 
should be deemed to be in maritime 
industry, was without application, 
€md trial court did not err in apply¬ 
ing fractional formula in reduction of 
employees' benefit wage.—^Broadway 
V. Alabama Dry Dock & Shipbuild¬ 
ing Cp., 20 So.2d 41, 246 AJa. 201. 

56. Idaho.—^In re (Potlatch Forests^ 
240 P.2d 242, 72 Idaho 291. 
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charged to the employer’s account the lower the 
experience rate usually will be.®^ For the purpose 
of determining the employer’s experience rating all 
proper contributions made by the employer,® ^ and 
all benefits properly chargeable to the employer,®® 
should be considered. Benefits paid to former em¬ 
ployees which are not properly chargeable to the 
employer’s account should be excluded.®® Benefit 
payments which are expressly excluded by the stat- 
ute,®^ such as benefits paid to former employees who 
voluntarily quit without cause or who were dis¬ 
charged for cause,®® should not be charged against 
the employer’s accoimt for the purpose of determin¬ 
ing his experience rating. 

Effect of failure to file reports. Statutes provid¬ 
ing that if an employer fails to furnish to the agency 
on or before a certain date the wage information 
for all past periods necessary for the computation 
of the contribution rate the assessment shall be at 
the basic or standard rate have been held mandatory, 
so that on failure of the employer to furnish the 
information when required the agency must make 
the assessment at the basic or standard rate rather 
than at a rate based on experience.®® 

Voluntary contribution to obtain rate reduction. 
Some statutes authorize an employer to make volun¬ 
tary contributions for the purpose of obtaining a 
reduced contribution rate for a given year.®^ Un¬ 
der some statutes a voluntary contribution may not 
exceed a designated amount with a corresponding 


reduction in the contribution rate, so that any 
voluntary payment in excess of the maximum 
amount permitted will not be available in reduction 
of the rate.®® Thus, an excess payment is not 
available under a statute providing that any em¬ 
ployer on the voluntary pa 3 ntnent of an amount not 
exceeding three hundred dollars or one-tenth of 
one per cent of the employer’s payroll for the 
calendar year preceding the computation date, 
whichever amount is the larger, may obtain a can¬ 
cellation of benefits charged equal to such payment 
voluntarily made and on payment of such contribu¬ 
tion the director shall cancel the benefits equal to 
such payment made and compute a new experience 
ratio for such employer.®® 

Application of contribution rate credits. Under 
some statutes each qualified employer must be fur¬ 
nished a notice showing the amount of credit to 
which he is entitled and such amount may be ap¬ 
plied against contributions which are payable on 
wages paid for a certain period of time and re¬ 
ported within the time designated.®^ Under such 
statutes the credit must be applied against con¬ 
tributions payable within the period prescribed and 
thereafter the employer is not entitled to claim 
such rate credits.®® 

Suspension of experience rates. Under the provi¬ 
sions of some unemployment compensation statutes 
the decreased experience rates for employers are 
suspended, or the agency has the authority to sus- 


57. Idaho.—In re Potlatch Forests, 
supra. 

IC.J.—^Horsman Dolls v. Unemploy¬ 
ment Compensation Commission, 
A.2d 177, 7 N.J. 641, appeal dis¬ 
missed 72 S.Ct. 201, 342 U.S. 890, 96 
D.Bd. -. 

58. Contzllmtlons paid after dose of 
year 

In determiningr amount contributed 
by employer, employer’s payment 
•n January of contribution for last 
quarter of preceding year should 
have been treated as a contribution 
in that year.—Lion Oil Keflning Co. 
V. McCain, 166 S.W.2d 249, 204 Ark. 
995. 

59. Employees engaged In Industrial 
dispute 

Pa.—^Boyertown Burial Casket Co. v. 
Commonwealth, 79 A.2d 449, S66 
Pa. 674. 

60. AJa.—^Metcalf v. Department of 
Industrial Relations, 16 So.2d 787, 
246 Ala. 299. 

Ark.—Call v. Luten, 244 S.W.2d 180. 

Pailnze to give notice of redetenul- 
nation 

Ark.—Call V. Luten, supra. 


61. Statute as retroactive 
Statute providing that certain ben¬ 
efit payments shall not be computed 
in determining the employer’s ex¬ 
perience rating has been held retro¬ 
active so as to exclude payments 
made before the enactment of the 
statute.—^In re Potlatch Forests, 240 
P.2d 242, 72 Idaho 291. 

62. Idaho.—^In re Potlatch Forests, 
supra. 

63. W.Va.—State ex rel. Boone 
County Coal Corp. v. Davis, 66 S.E. 
2d 907, 133 W.Va. 640, explaining 
Puritan Coal Corporation v. Davis, 
42 S.B.2d 807, 180 W.Va. 20. 

64. Ky.—^Barnes v. Steams Coal & 
Lumber Co., 176 S.W.2d 498, 296 
Ky. 812. 

Minn.—N'icollet Hotel Co. v. Christ- 
gau, 40 N.W.Zd 622, 230 Minn. 67. 
Contzllmtlon credited before com¬ 
putation date 

Employer’s voluntary contribution 
need not be actually credited to his 
reserve account on or before the com¬ 
putation date in order to relieve the 
employer of required payment in the 
succeeding year.—Barnes v. Levy 
Bros., 176 S.W.2d 495, 295 Ky. 794. 

65. Minn.—INlcollet Hotel Co. v. 
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Chrlstgau, 40 H.W.2d 622, 230 Minn. 
67. 

66. Minn.—Nicollet Hotel Co. v. 
Chrlstgau, supra. 

67. N.T.—^Application of Levy, 97 N. 
Y.S.2d 275, 276 App.Div. 643, ap¬ 
peal denied 98 N.T.S.2d 658, 277 
APp.Dlv. 911. 

68. N.Y.—Application of Levy, su¬ 
pra. 

Setoff in action against state 
In action by contractor against 
the state to recover balance due un¬ 
der cost plus contracts, the state 
was not authorized to apply unem- 
plosnment insurance tax credits al¬ 
lowed to the contractor by the divi¬ 
sion of unemployment insurance, 
where the credits could be utilized by 
the contractors effectively only aJfter 
Sept. 80, 1947, on unemployment in¬ 
surance taxes accruing in 1946 and 
the state sought to apply the credits 
which could be utilized by the con¬ 
tractors effectively only after Sept. 
30, 1948, against unemployment in¬ 
surance taxes accruing in 1947.—Har¬ 
vey V. State, 102 N.Y.S.2d 157, 209 
Misc. 233, affirmed 108 N‘.Y.S.2d 627, 
279 App.Div. 708, motion denied 103: 
N.E.2d 648, 303 N.Y. 768. 
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pend them under certain conditions,69 as where the 
unemployment compensation fund falls below a 
certain amount 

b. Eight of Successor Employer to Predecessor’s 
Benefit Experience 

Where authorized by statute, and In some Jurisdic¬ 
tions In certain instances without the aid of statute, a 
successor employer or employing unit is entitled to the | 
benefit experience of his predecessor in the business for 
the purpose of obtaining a reduction in the rate of con¬ 
tribution. 

In the absence of a statute permitting it, a suc¬ 
cessor employer has been held not entitled to the 
benefit experience of his predecessor or predecessors 
in the business for the purpose of obtaining the 
statutory reductions from the standard or basic 


rate of contribution,although in some jurisdic¬ 
tions without the aid of statute it has been held that 
in certain instances a successor employer may in¬ 
herit his predecessor’s experience rating,^2 at least 
where the successor is a true successor in fact to 
all of the employing enterprises of his predecessor.73 
Provisions have been made in the various state un- 
i employment compensation statutes, frequently by 
amendment to the original statutes, giving to a 
successor employer or employing unit under certain 
conditions the right to the benefit experience or 
contribution rate credits of the predecessor em¬ 
ployer or employers.'^^ Such statutes are not to 
be given a retroactive effect unless their language 
makes them retroactive,75 and the right of a suc- 


69. W.Va.—^Puritan Coal Corpora¬ 
tion y. Davis, 42 S.£.2d 807, 130 
W.Va. 20. 

70. W.Va.—State ex rel. Boone 
County Coal Corp., 56 S.B.2d 907, 
133 W.Va. 640—Puritan Coal Cor¬ 
poration V. Davis, 42 S.E.2d 807, 
130 W.Va. 20. 

71. Ga.—Scliwob Mfg. Co. v. Hulet, 
25 S.E.2d 149, 69 Ga.App. 285. 
Corporation aog.iilxi3ig business of 

Individual was not entitled to bene¬ 
fit experience of individual althougb 
individual owned all stock in corpo¬ 
ration except qualifying shares and 
exercised absolute control over cor¬ 
poration.—^Blorida Industrial Com¬ 
mission V. Schwob Co., 14 So.2d 666, 
163 Fla. 356. 

Partnership taking over business 
of corporation was not entitled to 
succeed to merit rating of predeces¬ 
sor, even though same personnel con¬ 
tinued to carry on the same business 
as before.—C. A Lund & Co. v. Rolfe, 
41 A2d 226, 93 N.H. 280. 

Death of partner and admission of 
new partner 

N.H.—Sulloway v. Rolfe, 47 A2d 109, 
94 N.H. 85. 

Surviving partner continuing busi¬ 
ness 

Del.—George v. Unemployment Com¬ 
pensation Commission, 41 A2d 465, 
3 Terry 668. 

72. Mass.—Packard Clothes v. Di¬ 
rector of Division of Employment 
Sec., 61 N.E.2d 528, 318 Mass. 329. 

Corporation succeeding to part of In^ 
dividual’s business 
Idaho.—Appeal of Mackenzie Auto 
Equipment Co., 232 P.2d 130, 71 
Idaho 362. 

73. Mass.—McNear v. Director of 
Division of Employment Sec., 100 
K.E.2d 848, 327 Mass. 717. 

Corporation succeeding to business of 
individual 

3Cas8.—Packard Clothes v. Director 
of Division of Emplosrment Sec., 
61 NJB12d 528, 818 Mass. 329. 


Partnership succeeding to business of 
‘Crust 

Mass.—^Bartels v. Director of Divi¬ 
sion of Employment Sec., 92 N.E.2d 
370, 326 Mass. 1. 

74. D.C.—Schlosberg v. District Un¬ 
employment Compensation Board, 
167 P.2d 881, 83 U.S.AppJD.C. 220. 

Fla.—Texas Co. v. Florida Industrial 
Commission, 20 So.2d 680, 155 Fla. 
536. 

Ga.—Cartersville Candlewlck v. Hui- 
et, 50 S.E.2d 647. 204 Ga. 609. 

Idaho.—Appeal of Mackenzie Auto 
Equipment Co., 232 P.2d 130, 71 
Idaho 362. 

m.—Wlnakor v. Annunzio, 99 N.R2d 
191, 409 ni. 236. 

Ind.—^Indiana Employment Sec. Di¬ 
vision of Ind. Employment Sec. 
Board v. Ponder, 92 N.E.2d 224, 121 
Ind.App. 51. I 

Iowa.—^Burlington Truck Lines, Inc. 
V. Iowa Employment Security Com¬ 
mission, 32 N.W.2d 792, 239 Iowa 
752. 

—McNear v. Director of Divi¬ 
sion of Employment Sec., 100 N.B. 
2d 848. 327 Mass. 717. 

Mich.—Ned's Auto Supply Oo. v. 
Michigan Unemployment Compen¬ 
sation Commission, 20 N.W.2d 813, 
313 Mich. 66. 

Minn.—^Honeymead Products Co. v. 
Christgau, 47 N.W.2d 764, 234 Minn. 
108. 

N.BL—Auclair Transp. v. Riley, 69 A 
2d 861, 96 N.BL 1—Seavey Hard¬ 
ware Co. V. RUey, 67 A2d 430, 96 
•N.H. 502. 

N.C.—^Employment See. Commission 
of N. C. V. News Pub. Co., 46 S.BL 
2d 391, 228 N.G 332. 

OkL—State ex rel. Oklahoma Em¬ 
ployment Sec. Commission v. Par¬ 
rish, 208 P.2d 572, 201 Okl. 488. 

Pa.—Appeal of Cross Country Sports¬ 
wear Corp., 70 PaJDist. & Co. 271, 
60 Dauph.Co. 232—Commonwealth 
V. Molnar Bros. Coal Co., 67 Pa. 
Dist. & Co. 424, 60 DauphCo. 69. 

Tenn.—Royal Jewelers Co. of Knox- 
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vine V. Hake. 205 S.W.2d 963, 185 
Tenn. 254. 

Utah.—Surgical Supply Center v. In¬ 
dustrial Commission of Utah, Dept, 
of Employment Sec., 223 P.2d 593. 
Cou-tsibution rate credits 
N.T.—In re Federal Tel. & Radio 
Corp., 92 N.E.2d 907, 301 N.T. 95. 
Absence of Identioal wording 

The statutes in the various juris¬ 
dictions are not in all cases worded 
Identically. 

Idaho.—^Appeal of MacKenzie Auto 
Equipment Co., 232 P.2d 130, 71 
Idaho 362. 

N.H.—Seavey Hardware Co. v. Riley, 
67 A2d 430, 95 N.H. 502. 

Ohio.—^Elber Realty Co. v. Dunifon, 
82 NJB3.2d 565, 84 Ohio App. 532. 
Tenn.—Royal Jewelers Co. of Knox¬ 
ville V. Hake, 205 S.W.2d 963, 185 
Tenn. 254. 

Tex.—State v. Dallas Liquor Ware¬ 
house No. 4, 217 S.W.2d 654, 147 
Tex. 495. 

In Georgia 

(1) Under 1941 amendment to com¬ 
pensation statute, Ga.L.1941 p 532, a 
successor employer is entitled to tlie 
predecessor’s benefit experience un¬ 
der the conditions specified.—Carters¬ 
ville Candlewlck v. Huiet, 60 S.B.2d 
647, 204 Ga. 609—Phillips v. J. L. 
Peed Co., 61 S.F12d 468, 78 Ga.App. 
471. 

(2) Prior to the 1941 amendmenx, 
the successor employer was not en¬ 
titled to the benefit experience of his 
predecessor.—Schwob Mf g. Co. v. 
Huiet. 25 S.E.2d 149, 69 Ga.App. 286. 

75- Ga.—I^yler v. Huiet, 86 S.E.2d 
858, 199 Gcl 845. 

Mass.—^Bartels v. Director of Divi¬ 
sion of Employment Sec., 92 N.E.2d 
370, 326 Mass. 1. 

Minn.—Honeymead Products Co. v. 
Christgau, 47 N.W.2d 764, 284 Minn. 
108. 

N.J.—^Morristown B3Lec. Supply Co. v. 
State Dept, of Labor and Industry, 
Division of Employment Security, 
66 A2d 736, 4 N.J.Super. 2X6. 
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cessor employer to his predecessor's benefit experi¬ 
ence record is to be determined by the law in effect 
when the business or assets are transferred.^® A 
regulation of the unemployment compensation agen¬ 
cy is void when it is in conflict with the provisions 
of the statute,and the advice given by a field 
representative of the agency with respect to the 
inheritance of an experience record is not an 
oiEcial determination.*^® In the absence of a provi¬ 
sion in the statute to the contrary, a successor in 
interest may be one who previously was an employer 
or one who theretofore never was an employer.^® 

Where the transfer of the business or assets is 
in accordance with the statute allowing an inher¬ 
itance of the employer's benefit experience the suc¬ 
cessor gains the rating of his predecessor,®® but if 
the transfer is not within the statute the successor 
acquires no right to the benefit experience of his 
predecessor under the statute.®^ Where the stat¬ 
ute provides for a succession of the benefit experi¬ 
ence where two or more employing units are 
parties to, or the subject of, a merger, consolidation, 
or other form of reorganization effecting a change 
in legal identity or form, the successor does not 
inherit the predecessors' experience record where 
the change is not one in legal identity or form but 
is a complete change in the substantial as well as 
the formal ownership of the business.®^ Where 
several conditions are imposed, the several condi¬ 
tions must be satisfied before the successor is en¬ 
titled to inherit or combine the experience record 
of his predecessor.®® Where the employer or em- j 


ploying unit remains the same after the transaction 
involved, the statute providing for a succession of 
a predecessor's experience record on the fulfillment 
of certain conditions is inapplicable.®^ 

The successor employer acquires no greater right 
with respect to the experience record of the prede¬ 
cessor than the predecessor had.®® Where the pred¬ 
ecessor forfeited his right to an adjusted rate by¬ 
failing to make certain payments, the successor may 
not regain credit by subsequent payment.®® The 
collection by the administrative agency of imem- 
ployment compensation contributions at the rate 
enjoyed by the predecessor employer before it 
discovers the true situation does not estop the 
agency to deny the right of the successor to such 
rate.®7 Under some statutes credit memoranda is¬ 
sued by the agency to employers is expressly made- 
personal to the employer to whom issued and may 
not be assigned or encumbered, or be subject to- 
trustee or mesne process, and under such statutes a. 
successor employer is not entitled to apply against 
his own contributions the credit memoranda issued 
to his predecessor.®® 

Sthccessor owned by same interests. Under some 
statutes permitting a successor employer to inherit, 
the experience record of his predecessor or prede¬ 
cessors, it is expressly required, among other things, 
that immediately after the change the successor 
must be owned or controlled by substantially the 
same interests as the predecessor employing unit or 
units.®® The words “owned or controlled” must be 


W. Idaho.—Appeal of MacKenzle 
Auto Equipment Co., 232 P.2d 130, 
71 Idaho 362. 

77. Ind.—^Indiana Employment Sea 
Division of Ind. Employment Sea 
Board v. Ponder, 92 N.E.2d 224, 121 
Ind.App. 51. 

Pa.—^Appeal of Cross Country Sports¬ 
wear Corp., 70 Pa.DIst & Co. 271, 
60 DauphCo. 232. 

Contrltmtlon rate credits 

N.T.—^In re Federal TeL & Radio 
Corp., 92 N.E.2d 907, 801 N.T. 96. 

78- Pa.—Appeal of Cross Country 
Sportswear Corp., 70 PeuDlst. & 
Co. 271, 60 DauphCo. 232. 

79. Pa.—Appeal of Cross Country 
Sportswear Corp., supra. 

sa Ga.—Phillips v. J. L. Peed Co., 
61 S.B.2d 468, 78 Qa.App. 471. 

N.H.—Seavey Hardware Co. v. Riley, 
67 A.2d 430, 96 N.H. 602. 

Subsidiary merged, into holding cor¬ 
poration 

Fla.—^Texas Co. v. Florida Ipdustrlal 
Commission, 20 So.2d 680, 155 Fla. 
636. 

81. Del.- ^Gieorge v. Unemployment 


Compensation Commission, 41 A.2d 
466, 3 Terry 668. 

Ga.—Cartersville Candlewick v. 

Hulet, 60 S.E.2d 647, 204 Ga. 609. 
N.H.—Seavey Hardware Co. v. RUey, 
67 A.2d 430, 96 N.H. 602. 

Okl.—State ex rel. Oklahoma Employ¬ 
ment Sea Commission v. Parrish, 
208 P.2d 672, 201 Okl. 488. 

Tex.—White v. State, Civ.App., 197 
S.W.2d 389. 

Transfer from trust to partneridilp 
Where employing unit, as a trust, 
established a merit rating and suc¬ 
cessor employing unit was a part- 
I nershlp, transfer of merit rating to 
successor employing unit was not au¬ 
thorized by statute providing for 
transfer of merit rating where one 
partner of predecessor unit is a part¬ 
ner of successor unit, even though 
partnership consisted solely of per¬ 
sonnel who operated enterprise as a 
trust—^Bartels v. Director of Divi¬ 
sion of Employment Sea, 92 H.E.2d 
370, 326^088. 1. 

82. D.C.—Schlosberg v. District Un¬ 
employment Compensation Board, 
167 r.2d 881, 83 U.S.App.D.C. 220. 
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83. Ill.—Billett V. Gordon, 69 N.B.2d 
812, 389 Ill. 464—^Lindley v. Mur¬ 
phy, 66 N.B.2d 832, 387 Ill. 606. 

84k Admission of wives into partner-. 
ship 

Where admission of partners'" 
wives into partnership caused no 
ch an ge in management or risk, part¬ 
nership was the same employer after- 
as before admission, and partnership 
was not required to pay contributions 
at a new rata—Cohen v. District Un¬ 
employment Compensation Board, 167' 
P.2d 883, 83 U.S.App.D.C. 222. 

85. Pa.—Commonwealth v. Molnar- 
Brothers Coal Co., 67 Pa.Dist. & Co. 
424, 60 DauphCo. 69. 

86. Pa.—Commonwealth v. Molnar 
Bros. Coal Co., supra. 

87. D.C.—Schlosberg v. District Un¬ 
employment Compensation Board, 
167 F.2d 881, 83 U.S.App.D.a 220. 

88. Mass.—Continental-United In- - 

dustries Co. v. Director of Division 
of Employment’Sea, 97 N.E.2d 727, 
326 Mass. 423. 

89. D.C.—Schlosberg v. District Un¬ 
employment., .Compensation Board, 
167 P.2d 881, 83 U.S.App.D.C., 220.. 
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construed to mean “owned and controlled.”^® The 
words “substantially the same interests” do not 
mean “substantially the same persons” so as to 
require ownership by substantially the same per- 
sons.®l It is incumbent on the successor claiming 
the benefit experience of its predecessor to show 
that it is owned and controlled by substantially the 
same interests.®^ Where the successor is not owned 
and controlled by substantially the same interests it 
is not entitled to inherit the experience record of 
its predecessor.® 3 The mere fact that partners own 
specific partnership property as tenants in partner¬ 
ship does not require the conclusion that ±ey are 
owners in equal proportions of the partnership as 
a business or economic unit, and certainly not as 
an emplojring unit within the contemplation of the 
statute.®^ 

Discontinuance of business operations by prede-- 
cessor. Some statutes providing for the succession 
of an employer’s experience record or contribution 
rate credits by a successor expressly require, among 
other things, that the predecessor shall have discon¬ 
tinued operations on the acquisition of the busi¬ 
ness or assets by a successor.®® Where the prede¬ 
cessor fails to discontinue operations on acquisition 
the successor is not entitled to inherit the prede¬ 
cessor’s experience record or contribution rate 
credits.®® 

Continuance of employment activities by success- 
sor. Among other things, some statutes providing 


for the transfer of a predecessor’s experience record 
require that there be a continuation of the em¬ 
ployment activities of the predecessor employer or 
employers.®7 The successor is not entitled to a 
transfer of his predecessor’s record where he fails 
to continue the emplo>Tnent activities®® as where 
before his application for a transfer he conveys 
the business and assets to another.®® 

Successive reorganisations. A successor employ¬ 
er is not entitled to the experience record of a re¬ 
mote predecessor except to the extent that such in¬ 
heritance is permitted by the statute.^ 

Change of successor's rate during calendar year. 
Where an employer has been assigned a contribu¬ 
tion rate, such as the standard rate, for a calendar 
year, and thereafter such employer acquires the 
business of another employer to whom for the same 
calendar year a reduced adjusted rate has been 
assigned, the successor employer is entitled to the 
reduced rate assigned to the predecessor for the 
balance of the calendar year where such reduced 
rate for the balance of the calendar year is au¬ 
thorized by the statute.® 

Transfer of part of business. The authorities are 
not in entire agreement on the question whether an 
employer’s experience record or contribution rate 
credits are transmitted, or are transmissible, under 
the state statutes providing for a succession, to a 
successor employer who has taken over less than 
all, or substantially all, of the employing enterprises 


m.—^Llndley v. Murphy, 66 N.Ej.2d 
832, 387 ni. 606. 

90. HI.—Billett V. Gordon, 69 N-.E.2d 
812, 389 ni. 464—Llndley v. Mur¬ 
phy, 66 N.E.2d 832, 387 IlL 606. 

■91. HI.—liindley v. Murphy, supra. 

92. HI.—Billett V. Gordon, 69 N.B. 
2d 812, 389 HI. 454. 

93. D.C.—Schlosbergr v. District Un¬ 
employment Compensation Board, 
167 F.2d 881, 83 U.S.App.D.C. 220. 

tOwnershlp or control hy same Inter¬ 
ests 

Where partnership purchased as¬ 
sets of corporation and succeeded to 
all Its business and five members of 
partnership who were stockholders of 
corporation owned 81.651 per cent of 
partnership and 37.87 per cent of cap¬ 
ital stock of corporation both pre¬ 
ferred and common, the partnership 
and corporation were not owned or 
controlled by substantially the same 
Interests.—Billett v. Gordon, 69 N.E. 
2d 812, 389 Ill. 454. 

9^ HI.—liindley v. Murphy, 66 iN’.E. 
2d 832, 887 HI. 606. 

9B. N.Y.—^In re Federal Tel. & Badlo 
■Corp., 92 N.B.2d 907, 801 N.T. 96. 
96L N.Ti'—In re Newspaper P. M., 85 


N.T.S.2d 817, 274 App.Div. 669, af¬ 
firmed 87 N.R2d 122, 299 N.Y. 702. 
Continued operation of division of 
business 

Where corporation that manufac¬ 
tured radio and telephone parts and 
operated laboratory and patent divi¬ 
sion in connection therewith trans¬ 
ferred to its wholly owned subsidiary 
all assets of laboratory division val¬ 
ued at nearly two million five hun¬ 
dred thousand dollars while retaining 
those of patent division valued at 
less than ten thousand dollars, trans¬ 
feror was entitled to transfer con¬ 
tribution rate credit already earned 
to transferee, notwithstanding trans¬ 
feror continued to operate patent di¬ 
vision and use assets retained.—In re 
Federal Tel. & Radio Corp., 92 N.E.2d 
907, 801 N.Y. 96. 

97. Minn.—^Honeymead Products Co. 
V. Christgau, 47 N.W.2d 754, 234 
Minn. 108. 

98. Minn.—Honeymead Products Co. 
V. Christgau, supra. 

99. Minn.—Honeymead Products Co. 
V. Christgau, supra. 

1. Minn.—Honeymead Products Co. 
V. Christgau. supra. 

217 


Tw 

(1) Article “a,** as used in provi¬ 
sion of Unemployment Compensation 
Act declaring that two or more em¬ 
ploying units which are i>arties to, 
or subject of, “a” reorganization shall 
be deemed a single employing unit 
under specified circumstances, refers 
to duality or nature of changes rath¬ 
er than Quantity, and does not mean 
one or only one, but means any, so 
that mere fact that there has been 
more than one reorganization does 
not prevent consideration of earlier 
employing units together with last 
two units as a single unit for com¬ 
putation of contributions under act. 
—^Llndley v. Murphy, 56 N.EL2d 832, 
387 Ill. 606. 

(2) The purpose of 1943 amendment 
to Unemployment Compensation Act 
was to exclude successive reorgan¬ 
izations, to a limited extent, from 
benefits accruing to consideration of 
several successive business enter¬ 
prises owned by substantially the 
same interests as a single employing 
unit.—liindley v. Murphy, supra. 

2. Pa.—Appeal of Gross Country 

Sportswear Corp., 70 Pa.Dist St Co. 

271, 60 Dauph.Co. 232. 
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of the predecessor or predecessors.® Under the 
various statutes which are not identical in wording, 
the benefit experience of the predecessor or his 
contribution rate credits generally do not pass to 
a successor who has not acquired the entire, or 
substantially the entire, employing enterprises of 
the predecessor or predecessors.^ Indeed, it has 
been declared that a survey of the law discloses 
that while the practice is not wholly uniform, there 
is such a heavy preponderance by statute and 
decision in favor of the proposition that an em¬ 
ploying unit may succeed to the merit rating of 
its predecessor or predecessors only where a single 
employing unit has taken over all or substantially 
all of tihe emplojdng enterprises of its pred¬ 
ecessor or predecessors that this may almost be 
said to have become an established principle of 
the law of employment security.^ The fact that a 
predecessor employer conducts two separate and 
different types of business® or operates several 
separate establishments'^ does not change the rule 
where under the statute such predecessor employer 
is deemed to be a single employer. 


The benefit experience of an employer has been 
held not to be inherited by a successor who has 
succeeded to less than all, or substantially all, of the 
predecessor’s employing enterprises under various 
particular statutes,® such as statutes providing for a 
transfer of merit ratings where the successor has 
taken over and continued in the same trade or busi¬ 
ness all of the employing enterprises of an employer 
or employers,® or providing that if an employer 
shall transfer his business or shall otherwise re¬ 
organize such business, the successor is required 
to assume the resources and liabilities of such em¬ 
ployer’s account, and to continue the pa 3 ntnent of 
all contributions,or providing that two or more 
employing units which are parties to, or the subject 
of, a merger, consolidation, or other form of re¬ 
organization effecting a change in legal identity or 
form shall be deemed to be a single employing unit 
if the agency finds that immediately after such 
change the employing enterprises of the predecessor 
employing unit or units are continued solely through 
a single employing unit as successor,!^ or providing 
that whenever any employing unit succeeds to sub- 


3. Mass;—^McNear v. Director of Di¬ 
vision of EznpIo 3 rment Sec., 100 N. 
£!.2d 848. 327 Mass. 717. 

4. Ga.—Cartersville Candlewick v. 
Huiet, 60 S.R2d 647, 204 Ga. 609. 

Dl.—Winakor v. Annunzio, 99 IT.EI. 
2d 191, 409 m. 236. 

Mass.—^McKear v. Director of Divi¬ 
sion of Employment Sec., 100 N.E. 
2d 848, 327 Mass. 717. 

Mich.—^NTed's Anto Supply Co. v. 
Mlchigran Unemployment Compen¬ 
sation Commission, 20 (N‘.W.2d 813, 
813 Mich. 66. 

Minn.—El Qnelno Distributingr Co. v. 
Christgau, 21 N.W.2d 601, 221 

Minn. 197. 

N.H.—^Auclair Transp. v. Riley, 69 
A.2d 861. 96 N.H. 1—Seavey Hard¬ 
ware Co. V. Riley, 67 A.2d 430, 95 
N.H. 602. 

N.C.—^Employment Sec. Commission 
of C. V. News Pub. Co., 46 S.B.2d 
391. 228 N.C. 332. 

Ohio.—^Eiber Realty Co. v. Dunifon, 
82 N.E.2d 565, 84 Ohio App. 533. 
Tex.—^Texas Unemployment Compen¬ 
sation Commission v. General En- 
srineering: Corp., 217 S-W.Zd 659, 147 
Tex. 603, appeal dismissed 70 S.Ct. 
72, 338 U.S. 804, 94 L.Ed. 487~ 
State V. Dallas Liauor Warehouse 
No. 4, 217 S.W.2d 664, 147 Tex. 495 
—White V. State, Civ.App., 197 S.W. 
2d 389. 

Utah.—Surgical Supply Center v. In¬ 
dustrial Commission of Utah, Dept, 
of Employment Sec., 223 P.2d 593— 
Canada Dry Bottling Co. of Utah 
V. Board of Review, Indus. Com¬ 
mission of Utah, Dept, of Employ¬ 
ment Sec., 223 P.2d 586, 22 A.L.R. 
2d 664. 


Contribution rate credits 
N.T.—Application of Hlnzmann & 
Waldmann. 86 N.Y.S.2d 149, 274 
App.Div. 1009. 

Retention by predecessor 
Employer who transfers less 
than a substantial part of the as¬ 
sets retains his benefit experience. 
—Winakor v. Aimunzio, 99 N.E.2d 
191, 409 HI. 236. 

5. Mass.—^McNear v. Director of Di¬ 
vision of Employment Sec., 100 N. 
E.2d 848, 849, 327 Mass. 717. 

Season for rule 

**We may speculate that the under¬ 
lying reason for this may be found 
in the difficulties to be anticipated 
in tracing continuity of control and 
management and of the factors which 
enter into merit experience if the 
employing enterprises of an employ¬ 
er are to be split among two or a 
dozen successor units and if per¬ 
haps these in turn are again to be 
split to serve the purposes of those 
in control of them.”—^McNear v. Di¬ 
rector of Division of Employment 
Sec., supra. 

6. Ohio.—^Blber Realty Co. v. Duni¬ 
fon, 82 N.E.2d 565, 84 Ohio App. 
532. 

Tex.—State v. Dallas Liquor Ware¬ 
house No. 4, 217 S.W.2d 664, 147 
Tex. 495. 

Utah.—Surgical Supply Center v. 
Industrial Commission of Utah, 
Dept, of Bknployment Sec., 223 P. 
2d 693’—Canada Dry Bottling Co. 
of Utah V. Board of Review, Indua 
Commission of Utah, Dept, of Em¬ 
ployment Sec., 223 P.2d 586, -22 A 
L.R.2d 664. 


Publishing company conducting news¬ 
paper and Job printing 
Publishing company which main¬ 
tained a department which published 
a newspaper and a department con¬ 
ducted as a separate business which 
operated a Job printing house was 
the employer, so that printing house 
which acquired assets only of pub¬ 
lishing company used in Job printing 
business was not entitled to a trans¬ 
fer of part of reserve fund.—^Employ¬ 
ment Sec. Commission of N. C. v. 
News Pub. Co., 45 S.E.2d 891, 228 N. 
C. 332. 

7. Ga.—Cartersville Candlewick v. 
Huiet, 50 S.E.2d 647, 204 Ga. 609. 

Ill.—Winakor v. Annunzio, 99 N.E. 

2d 191, 409 Ill. 236. 

N.H.—Seavey Hardware Co. v. Ri¬ 
ley, 67 A.2d 430, 95 N.H. 502. 

NJ.—Morristown Elec. Supply Co. v. 
State Dept, of Labor and Industry, 
Division of Employment Security, 
66 A.2d 736, 4 N.J.Super. 216. 

8. Mich.—^Ned’s Auto Supply Co. v. 
Michigan Unemployment Compen¬ 
sation Commission, 20 N.W.2d 813, 
313 Mich. 66. 

9. Mass.—^McNear v. Director of Di¬ 
vision of Employment Sec., 100 N. 
E.2d 848, 327 Mass. 717. 

10. Ohio.—Eiber Realty Co. v. Duni¬ 
fon, 82 N.E.2d 665, 84 Ohio App. 
532. 

11. Minn.—El Quelno Distributing- 
Co. V. Christgau, 21 N.W.2d 601, 
221 Minn. 197. 

Tex.—Texas Unemployment Compen¬ 
sation Commission v. General Engi¬ 
neering Corp., 217 S.W.2d 669, 147 
Tex. 603, appeal dismissed 70 S. 
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stantially all of the employing enterprises of an¬ 
other employing unit then all years during which 
liability for the payment of contributions was in¬ 
curred by the predecessor preceding the succession 
shall become years during which liability was in¬ 
curred by the successor and not by the predeces¬ 
sor, ^2 or providing that a successor shall inherit 
the predecessor’s benefit experience where he ac¬ 
quires by purchase, merger, consolidation, or other 
means, substantially all of the business, or assets 
thereof, of an employer,!^ or providing that the 
experience rating of an employer may be trans¬ 
ferred to an employing unit which acquires the 
organization, trade, or business, or substantially 
all of the assets thereof,!^ or providing that if an 
employer has acquired all or substantially all of 
the assets of another employer and such other em¬ 
ployer has discontinued operations on such acquisi¬ 
tion, the period of liability of both employers shall 
be jointly considered.^® The word “substantially” 
as used in the statutes is necessarily an elastic term 
which does not indicate a definite, fixed amount of 
percentage.^® At one extreme it may be said that 
the transfer need not be one hundred per cent and 
at the other extreme it may be said that the trans¬ 
fer cannot be less than ninety per cent in the 
ordinary situation.^^ 


The rule denying the right of a successor em¬ 
ployer of less than all, or substantially all, of the 
business or assets to the benefit experience of a 
predecessor or predecessors has been applied to 
various transfers,^® as, for example, where an em¬ 
ployer operating a business as an individual trans¬ 
fers the business to two or more corporations,^® 
where a partnership operating several separate es-‘ 
tablishments transfers one of such establishments to 
a corporation,^® where the several businesses of a 
partnership are transferred to two corporations 
formed for the purpose,^! where a partnership is 
reorganized into three tmits, two of them corpora¬ 
tions and one a copartnership, notwithstanding such 
imits are controlled by the same interests as con¬ 
trolled the original partnership,22 and where a part¬ 
nership operating several separate businesses is dis¬ 
solved and one partner takes over one business and 
the other partner operates the other businesses.^® 
The fact that the corporation or corporations to 
which part of the business or assets of an individual 
or partnership has been transferred is controlled by 
the predecessor individual or partnership does not 
entitle the successor corporation or corporations to 
inherit the merit or experience rating of the prede¬ 
cessor; in such cases the corporate fiction will not 
be disregarded.^^ 


Ct 72, 338 U.S. 804, 94 L.Ed. 487— 
State V. Dallas LlQuor Warehouse 
No. 4, 217 S.W,2d 664, 147 Tex. 495 
—White V. State, Clv.App., 197 S. 
W.2d 389. 

Utah.—Sursrlcal Supply Center v. In¬ 
dustrial Commission of Utah, Dept, 
of Employment Sec., 223 P.2d 593. 

12. Ill.—Winakor v. Annunzio, 99 N. 
E.2d 191, 409 Ill. 236. 

13. Ga.—Cartersvllle Candlewick v. 
Hulet, 50 S.E.2d 647, 204 Ga. 609. 

14. N.H.—Auclair Transp. v. Riley, 
69 A.2d 861, 96 N.H. 1—Seavey 
Hardware Co. v. Riley, 67 A.2d 
430, 95 N.H. 502. 

16. Utah.—Canada Dry Bottling Co. 
of Utah V. Board of Review, Indus. 
Commission of Utah, Dept, of Em¬ 
ployment Sec., 223 F.2d 586, 22 A. 
L.R.2d 664. 

Contrlhntion rate credits 
N.T.—^Application of Hlnzmann & 
Waldmann, 85 N.T.S.2d 149, 274 
App.Dlv. 1009. 

16. m.—Winakor v. Annunzio, 99 N. 
E.2d 191, 409 ni. 236. 

N.H.—^Auclair Transp. v. Riley, 69 
A.2d 861, 96 N.H 1. 

Utah.—Canada' Dry Bottling Co. of 
Utah V. Board of Review, Indus. 
Commission of Utah, Dept, of Em¬ 
ployment Sec., 223 P.2d 586, 22 A. 
L.R.2d 664. 

17. HI.—Winakor v. Annunzio, 99 N. 
E.2d 191, 409 m. 236. 


N.H.—Audalr Transp. v. Riley, 69 
A.2d 861, 96 N.H. 1. 

Transfers held not suhstantial 

(1) In general. 

N.H—Auclair Transp. v. Riley, su¬ 
pra. 

N.Y.—^Application of Hlnzmann & 
Waldmann, 85 N.T.S.2d 149, 274 
App.Dlv. 1009. 

Utah.—Canada Dry Bottling Co. of 
Utah V. Board of Review, Indus. 
Commission of Utah, Dept, of Em- 
plosnnent Sec., 223 P.2d 586, 22 
A.D.R.2d 664. 

(2) Sixty-five p^ cent of predeces¬ 
sor's assets.—Winakor v. Annunzio, 
99 N.E.2d 191, 409 HL 236. 

(3) Acquisition hy each of two 
corporations of approximately one 
half of partnership's assets.—Surgri- 
cal Supply Center v. Industrial Com¬ 
mission of Utah, Dept, of Employ¬ 
ment Sec., Utah, 223 P.2d 593. 

18. Tex.—White v. State, Civ.App., 
197 S.W.2d 889. 

Transfer hy Individual to corporation 
of part of hnsiness 
N.H—^Auclair Transp. v. Riley, 69 A. 
2d 861, 96 N.H 1. 

19. Mass.—^MCNear v. Director of 
Division of Employment Sec., 100 
N.E.2d 848, 327 Mass. 717. 

Retention of part of business for in¬ 
dividual operation 

Tex.—State v. Dallas Liquor Ware¬ 
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house No. 4, 217 S.'W.2d 664, 147 
Tex. 495. 

20. Ga.—Cartersvllle Candlewick v. 
Huiet, 50 S.E.2d 647, 204 Ga. 609. 

21. Mich.—Ned's Auto Supply Co. v. 
Michigan Unemployment Compen¬ 
sation Commission, 20 N.W.2d 818, 
313 Mich. 66. 

Tex.—^Texas Unemployment Compen¬ 
sation Commission v. General En¬ 
gineering Corp., 217 S.W.2d 659, 
147 Tex. 503, appeal dismissed 70 
S.Ct. 72, 338 U.S. 804, 94 L.Ed. 487. 

Utah.—Surgical Supply Center v. In¬ 
dustrial Commission of Utah, Dept, 
of Employment Sec., 223 P.2d 593 
—Canada Dry Bottling Co. of Utah 
V. Board of Review, Indus. Com¬ 
mission of Utah. Dept, of Employ¬ 
ment Sec., 223 P.2d 586, 22 A.L.R. 
2d 664. 

ContrHmtion rate credits 

N.T.—Application of Hlnzmann & 
Waldmann. 85 N.T.S.2d 149, 274 
App.Div. 1009. 

22. Minn.—^E1 Quelno Distributing 
Co. V. Chrlstgau, 21 N.W.2d 601, 
221 Minn. 197. 

23. N.J.—^Morristown Elec. Supply 
Co. V. State Dept, of Labor and 
Industry, Division of Employment 
Security, 66 A.2d 736, 4 N.J.Super. 
216. 

24 . Mich.—Ned's Auto Supply Co. v. 

, Mif*biga.Ti Unemployment Compen- 



§ 142 


SOCIAL SECURITY AND PUBLIC WELFARE 


81 C.J.S. 


In some jurisdictions the benefit experience of an 
employer may pass to a successor under their par¬ 
ticular statutes, although there is not a transfer of 
all, or substantially all, of the business or assets, 
at least where the transfer _ does not result in a 
change of control.^s Thus," under some statutes 
where a partnership operating several stores • or 
units transfe'rs each store or unit to a newly 
created corporation controlled by the partners the 
corporations succeed to the experience record of the 
partnership,26 and this is particularly true where the 
several corporations have been treated as a single 
employing unit by the unemployment compensation 
agency in order to subject them to unemployment 
compensation tax liability.27 The benefit experi¬ 
ence of a predecessor employer on a transfer of a 
part of the business may pass to the successor where 
the statute expressly allows an inheritance on a 
transfer of a part of the business.26 

Application or request for transfer. Some stat¬ 
utes providing for the inheritance of an employer’s 
or employers’ experience record by a successor re¬ 
quire that a request or application be made to the 
unemployment compensation agency for a transfer 
of the experience record^® Under some statutes 
it is expressly provided that two or more employing 


units which are parties to, or the subject of, a 
merger, consolidation or other form of reorganiza¬ 
tion effecting a change in legal identity or form* 
shall be deemed to be a single employing unit if, 
among other things, the successor unit requests a 
transfer of the predecessor’s experience within a 
designated time from date such-change in legal! 
identity or form occurs.^® Where there occurs a 
change in legal identity or form the successor may 
not claim an inheritance in the absence of a timely 
request,si but a request is unnecessary where the 
statute is inapplicable,®^ as where only one employ¬ 
ing unit is involved.22 Under other statutes a suc¬ 
cessor employing unit and its predecessor employer 
may jointly make application to the agency for a 
transfer of the experience record, and the agency 
shall approve the application if it finds that certain 
conditions have been fulfilled®^ or finds that the ex¬ 
perience of the preceding employer may be con¬ 
sidered indicative of the future employer’s experi- 
ence.®5 The decision of the agency on an applica¬ 
tion for the transfer of the experience record of a 
predecessor employer or employers is reviewable,. 
including review by the courts, to the extent that 
a review is authorized by the constitution or stat¬ 
utes.®® Review by the courts is by such mode as 
may be prescribed®*^ as, for example, by certiorari.®®' 


sation Commission. 20 N.W.2d 813. 
313 Mich. 66. 

N.H.—Audair Transp. v. Blley, 69 A. 
2d 861, 96 N.H. 1. 

Tex.—State v. Dallas Idauor Ware¬ 
house No. 4. 217 S.W.2d 654. 147 
Tex. 496. 

Utah.—Suridcal Supply Center v. In¬ 
dustrial Commission of Utah. Dept, 
of Employment Sec.. 223 P.2d 593. 
Disregrard of corporate entity gren- 
erally see Corporations f 6. 

25. Iowa.—^Burlington Truck Lines, 
Inc. V. Iowa Emplosnnent Security 
Commission. 82 N.W.2d 792. 239 
Iowa 752. 

Transfer hy one snhsldlary to oth.. 
er snhsidlaiy 

Where subsidiary of railroad, 
which operated a separate truck di¬ 
vision and a separate bus division, 
transferred its truck division to an¬ 
other subsidiary of railroad and there 
was no changre in officers, employees, 
or operatingr policies after transfer, 
subsidiary to which transfer was 
made was entitled to rate enjoyed by 
predecessor subsidiary.—^Burlington 
Truck Dines, Inc. v. Iowa Employ¬ 
ment Security Commission, supra. 
Transfer by partneraihlp to corpoza- 
tlon 

Okl.—State ex rel. Oklahoina Em¬ 
ployment Sec. Commission v. QPar^ 
rlsh, 208 P.2d 572. 201 Okl. 488. 

26. Tenn.—Boyal Jewelers Co. of 


Knoxville v. Hake. 205 S.W.2d 963. 
185 Tenn. 254. 

27. Tenn,—^Royal Jewelers Co. of 
Knoxville v. Hake, supra. 

28. Ind.—^Indiana Employment Sec. 
Division of Ind. Employment Sec. 
Board v. Ponder. 92 !N'.E.2d 224. 121 
Ind.App. 51. 

29. D.C.—Schlosberg v. District Un¬ 
employment Compensation Board, 
167 P.2d 881, 83 U.S.App.D.C. 220. 

Minn.—^Honeymead Products Co. v. 
Chrlstgau, 47 N.W.2d 764, 234 

Minn. 108. 

Pa.—Appeal of Cross Country Sports¬ 
wear Corp., 70 Pa.DIst. & Co. 271, 
60 Dauph.Co. 232. 

Tex,—Sharfstein v. Texas Employ¬ 
ment Commission, Civ.App.. 245 S. 
W.2d 646, error refused, no re¬ 
versible error. 

Time of appUoatloxi 
Application must be made with¬ 
in the time fixed by the statute. 

Minn.—^Honeymead Products Co. v. 
Chrlstgau, 47 17.W.2d 754, 284 

Minn. 108. 

Tex.—Sharfstein v. Texas Employ¬ 
ment Commission. CivA.pp.. 245 S. 
W.2d 545, error refused, no re¬ 
versible error. 

80. D.C.—Schlosberg v. District Un¬ 
employment Compensation Board, 
167 F.2d 881, 83 U.S.App.D.C. 220. 

31. D.C.—Schlosberg v. District Un- 
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emplo 3 unent Compensation Board,, 
supra. 

32. D.C.—Cohen v. District Unem¬ 
ployment Compensation Board, 16T 
P.2a 883, 83 U.S.APP.D.C. 222. 

33. Admission of wives into part* 
nerSlilp 

Provision enabling two or more 
employing units to combine their 
experience, on timely requests, after 
a change in legal identity or form,, 
did not require request by partner¬ 
ship which admitted wives of part¬ 
nership into the firm without change- 
in management or risk, in order to> 
avoid necessity for paying contribu¬ 
tions at different rates based on dif¬ 
ferences in experience, since there 
was only one employing unit—Cohen 
V. District Unemployment Compensa¬ 
tion Board, supra. 

34. Tex.—Sharfstein v. Texas Em¬ 
ployment Commission, Civ.App., 245 
S,W.2d 545, error refused, no re¬ 
versible error. 

35. Pa.—Appeal of Cross Country 
Sportswear Corp., 70 Pa.Dist & 
Co. 271, 60 Dauph.Co. 232. 

36. Minn.—^Honeymead Products Co. 
V. Chrlstgau, 47 N.W.2d 754, 234 
Minn. 108. 

37. Minn.—^Honeymead Products Cov 
V. Chrlstgau, supra. 

38. Minn.—Honeymead Products COk 
V. Chrlstgau. supra. 
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The courts will not disturb the determination of the 
agency where there is any evidence reasonably tend¬ 
ing to sustain it.39 

Notice of acquisition of business. In the absence 
of a statute or valid administrative regulation re¬ 
quiring notice of the acquisition of the business of 
a predecessor employer, no such notice is neces¬ 
sary.'*® However, some statutes providing for the 
transfer of the benefit experience of a predecessor 
employer requires the successor to give notice of 
the acquisition of the business or assets thereof to 
the unemployment compensation agency.'*! Under 
some statutes any individual, group of individuals, 
or employing unit, which acquires the organi 2 ation, 
trade, or business of an employer for whom a re¬ 
serve account has been established and maintained 
shall immediately notify the commission thereof, and 
may, on the mutual consent of the parties concerned 
and approval of the commission, assume the position 
of such employer with respect to the resources and 
liabilities of such employer’s reserve account.^^ 

§ 143. — Credit for Contributions Paid un¬ 
der State Law 

Under the Federal Unemployment Tax Act, within 
specified limitations, a taxpayer can credit against the 
federal tax imposed on him as an employer of eight or 
more persons the amount of contributions paid by him 
Into an unemployment fund under a state law. 

Under the Federal Unemployment Tax Act, 26 
U.S.C.A. §§ 1601, 1602, within specified limitations, 
a taxpayer can credit against the federal tax im¬ 


posed on him as an employer of eight or more per¬ 
sons the amount of contributions paid by him into 
an unemployment fund under a state law.^^ This 
credit is a matter of federal law,and the com¬ 
missioner of internal revenue is the official em¬ 
powered to decide what sums shall be allowed as 
credit.*^ The credit allowed is granted only for 
amounts actually paid into the state fund and is 
not granted on the basis of the contribution levied^ 
but not collected, under the state law.^® While the 
states are not precluded from compromising their 
claims under their unemplo 3 rment compensation 
statutes, they cannot by a compromise of a claim 
entitle the taxpayer to credit against his federal tax 
for unpaid contributions.^^ An administrative of¬ 
ficer of the state may not bind the commissioner of 
internal revenue by representations that a com¬ 
promise of the state claim extinguishes liability to 
the federal government.^® On the insolvency of 
the employer, the federal statute, 31 U.S.C.A. § 
191, relating to the priority of claims of the United 
States in the event of insolvency of the debtor, 
comes into play and cuts off the employer’s right 
to pay the state and take federal credit.”*® Under 
the Federal Unemployment Tax Act, 26 U.S.C.A. 
§ 1601, an employer is entitled to credit against 
the federal tax for compulsory contributions paid 
into state unemployment funds with respect to in¬ 
dividuals who are deemed employees under the state 
unemployment laws even though such individuals 
are not deemed employees imder the federal act.®® 

The total credit for contributions made to state 


39. Evidenoe li^ BnlBdent 

To sustain decision of agency de¬ 
nying application for transfer of ex¬ 
perience record.—^Honeymead Prod¬ 
ucts Co. V. Chrlstgau, supra. 

40. Oa.—^Phillips v. J. Li. Peed Co., 
51 S.R2d 468, 78 GaJ^pp. 471. 

41. Immediate notice 

Pa.—Appeal of Cross Country Sports¬ 
wear Corp., 70 Pa.Dlst. & Co. 271, 
60 Dauph.Co. 232. 

Provision beld directory 
Pa.—^Bowman v. Department of La¬ 
bor and Industry, Coni.Pl., 60 
Dauph.Co. 310. 

42. N.C.—^Employment Sec. Commis¬ 
sion of N. C. v. News Pub. Co., 46 

S.E.2d 391, 228 N.O. 332. 

Beserve credited under misapprelien- 
sion 

Provision is not applicable where 
such reserve was credited to a par¬ 
ticular person, firm, or corporation 
under a misapprehension of the facts 
or the status of the person, firm, or 
corporation making the contributions. 
—TJnemplosrment Compensation Com¬ 
mission V. Nlssen, 41 S.E.2d 734, 227 
N.a 216. 


43. U.S.—Guardian Life Ins. Co. of 
America v. U. S., CtCl., 72 P.Supp. 
70. 

Iowa.—^Burlington Truck Lines, Inc. 
V. Iowa Employment Security Com¬ 
mission, 32 N.W.2d 792, 239 Iowa 
762. 

Pa.—^Boyertown Burial Casket Co. v. 
Commonwealth, 79 A.2d 449, 366 
Pa. 674. 

Social Seomlty Act 

This credit was formerly allowed 
under the federal Social Security Act, 
42 U.S-CJL S 1102. 

XT.S.—U. S. V. State of New York, N. 

T. , 62 S.Ct. 712, 316 U.S. 610, 316 

U. S. 643, 86 L.Ed. 998. 

Ky.—^Unemployment Compensation 

Commission v. Savage, 140 S.W.2d 
1073. 283 Ky. 301. 

Time during wliidh credit obtainable 
Under Federal Unemployment Tax 
Act, 26 U.S.C.A. § 1601a (3), where 
federal unemployment tax did not be¬ 
come due from corporate debtor be¬ 
fore it came into court in arrange¬ 
ment proceedings under Bankruptcy 
Act, such debtor, by reason of being 
in court in such proceeding before 
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time fixed in Federal Unemployment 
Tax Act when it could no longer get 
credit for payments made to state 
unemployment insurance fund if It 
were not in court, preserved its right 
to credit for such tax paid to state 
when paid in arrangement proceed¬ 
ings.—^In re Ten Eyck Co., D.C.N.Y., 
41 F.Supp. 376. 

44. U.S.—Quality Coal Co. v. U. S., 
D.C.Ark., 66 F.Supp. 105. 

45. U.S.--Quality Coal Co. v. U. S., 
supra. 

46. U.S.—Quality Coal Co. v. U. S., 
supra 

47. U.S.—Quality Coal Co. v. U. S., 
supra 

48. U.S.—Quality Coal Co. v. U. S.» 
supra 

49. U.S.—Commonwealth of Masa v. 
U. S., Mass., 68 S.Ct. 747, 333 U.S. 
611, 92 L.Ed. 968. 

Priority of claim for federal unem- 
ploinnent taxes see infra S 147. 

50. U.S.—Guardian Life Ins. Co. ot 
America v. U. S., Ct.Cl., 72 F.Supp. 
70. 
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ianemplo 3 niient funds allowed an employer of eight 
or more persons against the federal imemployment 
tax cannot exceed ninety per cent of the federal tax 
against which it is credited.5i This credit is not 
a penalty or coercion on the employer it is not 
for the purpose of collecting federal revenue, but to 
stimulate the creation of, and payment to, state un- 
emplo 3 niient compensation funds.53 Such credit is 
to encourage the states to shoulder the principal 
administrative functions essential to handling the 
local aspects of the unemployment problem.^^ The 
employer may have his full ninety per cent credit 
although his contribution to the state fund is less 
than the standard rate, usually two and seven 
tenths per cent of wages paid, where such reduced 
contribution is allowed tinder the state law, based 
on experience with respect to unempl 03 rment dur¬ 
ing not less than three consecutive years.^B How¬ 
ever, under the Federal Unemployment Tax Act, 
26 U.S.CA, § 1602 (a), a taxpayer is allowed ad¬ 
ditional credit with respect to any reduced rate of 
contributions permitted by a state law only if the 
federal security administrator finds that under the 
state law certain conditions exist.®® 


§ 144. Review of Assessments 

An assessment of unemployment compensation con¬ 
tributions OP taxes may be reviewed in the manner and 
to the extent authorized by constitutional and statutory 
regulations. 

An assessment of unemplo 3 rment compensation 
contributions or taxes may be reviewed in the man¬ 
ner and to the extent authorized by constitutional 
and statutory regulations.®*^ The unemployment 
compensation statutes sometimes provide that an 
employer against whom an assessment has been 
made may, within a prescribed time, petition the 
agency making the assessment for a redetermina¬ 
tion or reassessment.®® The scope and extent of the 
review by the agency may be no broader than the 
statutes permit.®® No matter what may be admitted 
in evidence, the findings and inferences must be 
sustained by competent and sufficient evidence.®® 
On a review by the agency it may make a reference 
to a referee or like oflScer pursuant to statutory au- 
thority.®! The extent of tibie power of the referee 
depends on the statute.®® Without statutory sanc¬ 
tion the referee has no power of determination,®® 
and is a mere compiler of a record for the purposes 
of the agency on which it is not binding.®^ The 


51. U.S.-—IT. S. V. state of New York, 
N.Y., 62 S.Ct 712, 316 U.S. 610, 816 
U.S. 643. 86 Ii.Bd. 998—Chas. C. 
Steward Mach. Ck). v. Davis, Alcu, 
67 S.Ct 883, 301 U.S. 648, 81 L. 
Ed. 1279, 109 A.Ii.11. 1293—Guard¬ 
ian Life Ins. Co. of America v. 

U. S., CtCL, 72 F.Supp. 70—Qual¬ 
ity Coal Co. V. U. S., D.C.Ark., 66 
F.Supp. 106—U. S. V. Spencer, D. 
C-Mass., 66 F.Supp. 763—U. S. v. 
Swink, D.C.Va., 41 F.Supp. 98. 

Ill.—People for Use of Murphy v. 
Chicacro Waste & Textile Co., 62 
N.E.2d 687, 391 Ill. 29, affirmed 
66 S.Ct. 841, 828 U.S. 8, 90 L.Ed. 
1049. 

Iowa.—^Burlington Truck Lines, Inc. 

V. Iowa Employment Security 
Commission, 32 N.W.2d 792, 289 
Iowa 762. 

62. U.S.—Chas. C. Steward Mach. 
Co. V. Davis, C.C.A.Ala., 89 P.2d 
207, affirmed 67 S.Ct. 883, 301 U. 
S. 548, 81 L.Ed. 1279, 109 A.LJEt. 
1293. 

53. U.S.—^U. S. V. Spencer, D.C. 

Mass., 65 F.Supp. 763. 

64. U.S.—Quality Coal Co. v. U. S., 
D.CJ^k., 66 F.Supp. 106. 

55. Ala.—Metcalf v. Department of 
Industrial Relations, 16 So.2d 787, 
245 Ala. 299. 

Iowa.—^Burlington Truck Lines, Inc. 
V. Iowa Employment Security Com¬ 
mission, 82 N.W.2d 792, 239 Iowa 
762. 

56. Mich.—^Miller Protecto Products 
Co. V. Michigan Unemployment 


Compensation Commission, 50 N.E. 
2d 207, 381 Mich. 726. 

Pa.—^Boyertown Burial Casket Co. v. 
Commonwealth, 79 A2d 449, 366 
Pa. 674—Soble v. Hines, Com.Pl., 
53 Dauph.Co. 361, reversed on oth¬ 
er grounds 32 A2d 742, 347 Pa. 636. 

57. Cal.—Hill V. Brisbane, 161 P.2d 
678, 66 Oal.App.2d 16. 

N.Y.—^Electrolux Corporation v. Mil¬ 
ler, 36 N.E.2d 633, 286 N.Y. 890. 
N.C.—Prudential Ins. Co. of America 
V. Powell, 8 S.B.2d 619, 217 N.C. 
496. 

58. Ala.—^Broadway v. Alabama Dry 
Dock & Shipbuilding Co., 20 So.2d 
41, 246 Ala. 201. 

Mass.—^Manlscalco v. Director of Di¬ 
vision of Employment Sec., 97 N. 
E.2d 639, 327 Mass. 211. 

N.C.—^Prudential Ins. Co. of Amer¬ 
ica V. Powell, 8 S.E.2d 619, 217 N. 
C. 496. 

Pa.—Commonwealth to Use of Un¬ 
employment Compensation £\md v. 
Lentz, 44 A2d 291, 353 Pa. 98— 
Commonwealth v. Dr. Crandall’s 
Health School, 68 Pa.Dist. & Co. 
80, 67 Dauph.Co. 432. 

Revocation and redetermination of 
contribution rate by agency see su¬ 
pra § 141. 

Frovince of agency under adminis¬ 
trative ragnlations 
Under rule adopted by unemploy¬ 
ment reserves commission providing 
that employees and employees’ asso¬ 
ciations having problems arising out 
of administration of the Unemploy¬ 
ment Insurance Act may liave such 
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problems adjusted by director of the 
department, it was within commis¬ 
sion’s province to determine whether 
plaintiff corporation was ajx employ¬ 
er for purposes of imposing taxes un¬ 
der the act.—^Louis Eckert Brewing 
Co. V. Unemployment Reserves Com¬ 
mission, 119 P.2d 227, 47 Cal.App.2d 
844. 

59. Ala.—^Broadway v. Alabama Dry 
Dock & Shipbuilding Co., 20 So.2d 
41, 246 Ala. 201. 

60. Ill.—^Durkin v. A H. Luecht & 
Co., 40 N.B.2d 69, 379 Ill. 227. 

61. N.J.—^Horsman Dolls v. State 
Unemployment Compensation Com¬ 
mission, 46 A2d 681, 134 N.J.Law 
77, appeal dismissed 67 S.Ct. 635, 
329 U.S. 693, 91 L.Ed. 606. 

62. N.J.—^Horsman Dolls v. State 
Unemployment Compensation Com¬ 
mission, supra. 

63. N.J.—^Horsman Dolls v. State 
Unemployment Compensation Com¬ 
mission, supra. 

Finding as reoonunendatioa 

Finding of representative of direc¬ 
tor is no more than a recommends/- 
tion and does not amount to a find¬ 
ing until passed on by the director 
or by the court in case review is 
sought—Murphy v. Cuesta, Rey & 
Co., 46 N.E.2d 26, 881 Ill. 162. 

64. N.J.—Horsman Dolls v. State 
Unemployment Compensation Com¬ 
mission, 46 A2d 681, 134 N.J.Law 
77, appeal dismissed 67 S.Ct 635, 
329 U.S. 693, 91 L.Ed. 606. 
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reference may be revoked by the agency.^® 

Assessment on failure of employer to file reports. 
Where the employer fails to file a report, or a suffi¬ 
cient report, as required and the agency estimates 
and assesses the amoimt of contributions as best it 
can, the statutes usually permit the employer to 
make application to the agency within a designated 
time for a redetermination or reassessment®® or 
make the assessment subject to redetermination by 
the agency on the filing by the employer of correct 
and sufficient reports within a designated time after 
notice of the assessment.®^ On compliance by the 
employer with the requirements of the statute it is 
the duty of the agency to redetermine the assess¬ 
ment.®® 

§ 145. -Administrative Review 

The assessment of contributions or taxes by an un¬ 
employment compensation agency may be reviewed by 
another agency or administrative officer In the manner 
and to the extent authorized by the statutes. 

The assessment of contributions or taxes by an 


unemplo 3 nnent compensation agency may be re¬ 
viewed by another agency or administrative officer, 
where such review is authorized by the statutes,®® 
such as an appeal board^® or a board of review.^i 
The reviewing agency or officer is vested with only 
such authority and jurisdiction as is granted to it 
by the statute,*^® and the scope and extent of the re¬ 
view depend on the authority conferred by the stat- 
ute.7® Pursuant to statutory authority additional 
evidence may be presented and considered.^^ A 
statute providing that services performed by an in¬ 
dividual shall be deemed to be emplo 3 rment unless 
and until it is shown to the satisfaction of the un¬ 
employment compensation agency, or its director, 
that such individual has been and will continue to 
be free from control or direction by another with 
respect to the performance of such services both 
under his contract of service and in fact, does not 
apply on review of the assessment by a reviewing 
agency or officer such as a board of review.^S The 
reviewing agency or officer is to make such deter¬ 
mination as the statutes may direct.*^® Thus, under 


Validity of administrative regtilatioxL 

Portion of rule promulgated by the 
unemployment compensation commis¬ 
sion purporting to Invest a hearing 
officer, examiner, or referee with pow¬ 
er of determination and decision was 
void.—Horsman Dolls v. State Un¬ 
employment Compensation Commis¬ 
sion, supra. 

jflLfflrmaiLoe of referee’s report by 
agency 

Where there was no basis for con¬ 
clusion of labor director’s representa¬ 
tive that a corporation was liable for 
contributions under one section of the 
act, director’s decision affirming rep¬ 
resentative’s report was erroneous, 
even though .record warranted finding 
that corporation was liable for con¬ 
tribution under another section.—^Mc- 
Grew Paint & Asphalt Co. v. Mur¬ 
phy, 56 N.B.2d 416, 387 Ul. 241, 158 
A.Li.R. 1229, certiorari denied 65 S.Ct. 
561, 323 U.S. 801, 89 L..Dd. 639. Rail¬ 
way Paint Co. V. Murphy, 65 S.Ct. 
561, 323 U.S. 801, 89 L..Ed. 639, Ded- 
Qox Inc. V. Murphy. 65 S.Ct. 561, 323 
U.S. 801, 89 L.Ed. 639, and Insul-Mas- 
tic Roofing & Siding Co. v. Murphy. 
65 S.Ct. 561, 323 U.S. 801, 89 L.Bd. 
639. 

Referee following dedsioxL of Internal 
revenue oommlssioner 

The fact that a referee, who heard 
matter concerning liability of non¬ 
profit corporation for unemployment 
compensation tax or benefits, agreed 
to follow decision of commissioner of 
Internal revenue that corporation was 
exempt from payment of federal so¬ 
cial security taxes and Income taxes, 
did not require state unemployment 
compensation commission to hold that 
corporation was exempt from unem- 


plo 3 rment compensation tax or bene¬ 
fits.—Colony Town Club v. Michigan 
Unemployment Compensation Com- 
cnission, 3 N.W.2d 28, 801 Mich. 107. 

65. N.J.—Horsman Dolls v. State 
Unemployment Compensation Com¬ 
mission, 45 A.2d 681, 134 K.J.Daw 
77, appeal dismissed 67 S.Ct. 685, 
329 U.S. 693, 91 L.Ed. 606. 

66. N.T.—^Electrolux Corp. v. Miller, 
36 lsr.E.2d 633. 286 N.Y. 390, man¬ 
date conformed to 30 N.Y.S.2d 972, 
262 App.Div. 642. 

Pa.—Commonwealth to Use of Unem¬ 
ployment Compensation Fund v. 
Lentz, 44 A.2d 291, 353 Pa. 98. 

67. W.Va.—State ex rel. Boone 
County Coal Corp. v. Davis, 56 S.B. 
2d 907, 133 W.Va. 640—Puritan 
Coal Corporation v, Davis, 42 S.E. 
2d 807, 130 W.Va. 20. 

68. W.Va.—State ex rel. Boone 
County Coal Corp. v. Davis, 66 
S.E.2d 907, 133 W.Va. 640. 

On filing of correct and sufficient 
reports within the time limited, di¬ 
rector of unemployment compensa¬ 
tion is required to make a redeter¬ 
mination.—State ex rel. Boone Coun¬ 
ty Coal Corp. v. Davis, supra—^Puri¬ 
tan Coal Corporation v. Davis, 42 
S.B.2d 807, 130 W.Va. 20. 

69. Mass.—^Bay State Harness Horse 
Racing & Breeding Ass’n v. Direc¬ 
tor of Division of Emplosonent 
Sec., 98 N.E.2d 361, 327 Mass. 296. 

Mich.—Colony Town Club v. Michi¬ 
gan Unemployment Compensation 
Commission, 3 H.W.2d 28, 301 Mich. 
107. 

N.Y.—Electrolux Corporation v. Ml> 
ler, 36 N.B.2d 633, 286 N.Y. 390. 

70. Mich.—Colony Town Club v. 
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Michigan Unemplosmaent Compen¬ 
sation Commission, 8 N.W.2d 28, 
301 Mich. 107. 

N.Y.—Electrolux Corporation v. Mil¬ 
ler, 36 N.E.2d 633, 286 N.Y. 890. 

71- Mass.—^Maniscalco v. Director 
of Division of Employment Sec., 97 
N.E.2d 689, 827 Mass. 211. 

72. N.Y.—^In re Electrolux Corp., 26 
N.Y.S.2d 164, 261 App.Div. 487, ap¬ 
peal denied 27 N.Y.S.2d 1007, 261 
App.Div. 1110, reversed on other 
grounds Electrolux Corp. v. Mil¬ 
ler, 36 N.E.2d 633, 286 N.Y. 390, 
conformed to 80 N.Y.S.2d 972, 262 
App.Dlv. 642. 

73. Mass.—^Manlscalco v. Director 
of Division of Emplosnnent Sec., 
97 N.E.2d 639, 327 Mass. 211. 

74. Mass.—^ManiscaJco v. Director 
of Division of Employment Sec., 
supra. 

Mich.—Colony Town Club v. Michi¬ 
gan Unemployment Compensation 
Commission, 3 N.W.2d 28, 301 Mich. 
107. 

75- Mass.—^Bay State Harness Horse 
Racing & Breeding Ass’n v. Direc¬ 
tor of Division of Employment 
Sec., 98 N.E.2d 361, 327 Mass. 296 
—^Manlscalco v. Director of Divi¬ 
sion of Employment Sec., 97 N.E. 
2d 639, 327 Mass. 211. 

76. Mass.—^Maniscalco v. Director 
of Division of Employment Sec., 
supra. 

Mich.—Colony Town Club v. Michi¬ 
gan Unemployment Compensation 
Commission, 3 N.W.2d 28, 301 Mich. 
107. 

N.Y.—^In re Electrolux Corp., 26 N.Y. 
S.2d 164, 261 App.Div. 487, appeal 
denied 27 N.Y.S.2d 1007, 261 App. 
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some statutes the reviewing agency is directed to 
afl5rm the assessment unless it shall appear that it 
was made without proper cause, in which case the 
assessment shall be modified or revoked.'^'^ It must 
make findings when findings are required by the 
statute.78 In the absence of statutory authority, 
such agency or officer may not render a decision in 
the nature of a declaratory judgment.^^ 

§ 146. -Judicial Review and Correction 

a. In general 

b. Of determination of reviewing agency 
a. In General 

The assessment of unemployment compensation con- 
'tributlons or taxes may be Judicially reviewed In the 
manner and to the extent authorized by constitutional 
•or statutory regulations. 

The assessment of unemployment compensation 
contributions or taxes by an administrative agency 


may be reviewed by the courts where a review is 
authorized by the constitution or statutes.^® 

Appeal from assessment Under some unemploy¬ 
ment compensation statutes an appeal to a desig¬ 
nated court may be taken by an employer, and, in 
some jurisdictions, by an employee, from an assess¬ 
ment of contributions or taxes by the unemployment 
compensation agency.^^ The appeal is to be taken 
in such manner as the statutes may direct^^ ^nd 
within the time limited.*^ The scope and extent of 
review are governed by the statutes.®^ Where the 
statute so provides, only such issues of law may 
be raised as were properly included in the applica¬ 
tion made before the agency.^® The question of 
whether a contribution or tax has been improperly 
assessed does not rest in the administrative discre¬ 
tion of the agency, but presents a pure question of 
law based on the facts of the particular case.86 The 
employer may be concluded by stipulations made by 


Div. 1110, reversed on other 
grounds Electrolux Corp. v. Miller, 
36 K.E.2d 633, 286 N.Y. 390, man¬ 
date conformed to 30 N.Y.S.2d 972, 
262 App.Div. 642. 

*77. Mass.—^Manlscalco v. Director 
of Division of Employment Sec., 
97 N.E.2d 639, 327 Mass. 211. 

*78. Mass.—^Maniscalco v. Director 
of Division of Employment Sec., 
supra. 

Utah.—Northern Oil Co. v. Industrial 
Commission, 140 P.2d 329, 104 Utah 
353. 

79. N.Y.—^In re Electrolux Corp., 
26 N.Y.S.2d 164, 261 App.Div. 487, 
appeal denied 27 N.Y.S.2d 1007, 261 
App.Dlv. 1110, reversed on other 
grrounds Electrolux Corp. v. Miller, 
36 N.£l2d 633, 286 N.Y. 390, con¬ 
formed to 30 N.Y.S.2d 972, 262 App. 
Div. 642. 

:80. Ark.—^McCain v. Hammock, 161 
S.W.2d 192, 204 Ark. 163. 

Cal.—Hill V. Brisbane. 151 P.2d 578, 
66 Cal.App.2d 15. 

Conn.—^Beaverdale Memorial Park v. 

Danaher, 15 A.2d 17, 127 Conn. 175. 
Ill-—^Beth Weber, Inc. v. Murphy, 58 
N.B.2d 913, 389 lih 60. 

H.I.—Cuddy-Gardner Co. v. Unem- 
plosnment Compensation Board, 31 
A.2d 8, 69 R.I. 36. 

Judicial review of administrative de¬ 
cisions: 

•Generally see Public Adminlstra^ 
tlve Bodies and Procedure S§ 
160-255. 

Cf unemployment compensation 
agencies generally see infra 5S 
226-234. 

dhancery court 

The act authorizing aggrieved em¬ 
ployer to have review of assessment 
for contributions in chancery court 
fiavlng Jurisdiction shows Intent 
that any chancery court should have 


jurisdiction to review such assess¬ 
ment, depending on particular facts. 
—^McCain v. Hammock, 161 S.W.2d 
192, 204 Ark. 163. 

Petition for review may be the 
proper manner to secure a review.— 
McCain v. Hammock, supra. 

8I4 Ala.—^Broadway v. Alabama Dry 
Dock & Shipbuilding Co., 20 So.2d 
41, 246 Ala. 201—^Metcalf v. Depart¬ 
ment of Industrial Relations, 16 
So.2d 787, 245 Ala. 299. 

Conn.—^Beaverdale Memorial Park v. 

Danaher, 15 A2d 17, 127 Conn. 175. 
Wash.—^Unemployment Compensa¬ 

tion Department v. Hunt, 135 P.2d 
89, 17 Wash.2d 228. 

Appeal from reassessment 
Pa..—Commonwealth to Use of Un¬ 
employment Compensation Fund v. 
Lentz, 44 A2d 291, 353 Pa. 98— 
Commonwealth v. Marie Gas & Oil 
Co., 52 Pa.Dist.&Co. 382, 55 

Dauph.Co. 105. 

Nature of appeal 

Appeal is not one in the sense of a 
transfer of jurisdiction from one 
court to another, but is simply a 
process for invoking judicial power. 
—Beaverdale Memorial Park v. Dan¬ 
aher. 15 A2d 17, 127 Conn. 175. 
Employer olaiming immunity from 
statute 

(1) Unless an employer, by admis¬ 
sion or final determination, has acp 
Quired a status as an employer under 
Unemployment Compensation Act as 
amended, he cannot appeal to the 
courts from a decision of unemploy¬ 
ment compensation board, since de¬ 
lay incident to such appeal would 
unduly postpone enforcement of the 
act as to an employer claiming not 
to be subject thereto.—Cuddy-Gard¬ 
ner Co. V. Unemployment Compensa¬ 
tion Board, 31 A.2d 8, 69 ILL 36. 
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(2) An employer claiming It was 
not subject to Unemployment Com¬ 
pensation Act could not appeal to 
superior court and from there to su¬ 
preme court from decision of unem¬ 
ployment compensation board hold¬ 
ing employer liable for contribu¬ 
tions under the act—Cuddy-Gardner 
Co. V. Unemployment Compensation 
Board, supra. 

Xn North Cavolioa 

(1) Under statute an appeal is al¬ 
lowed to the superior court from a 
determination of the unemployment 
compensation commission.—^Unem¬ 
ployment Compensation Commission 
V. J, M. Willis Barber St Beauty 
Shop, 15 S.E.2d 4, 219 N.C. 709— 
Prudential Ins. Co. of America v. 
Powell, 8 S.E.2d 619, 217 N.C. 495. 

(2) Formerly the statijte failed to 
provide for an appeal.—Unemploy¬ 
ment Compensation Commission v. 
Kirby, 194 S.E. 474, 212 N.C 763. 

SSL Pa.—Commonwealth to Use of 
Unemployment Compensation Fund 
V. Lentz, 44 A2d 291, 353 Pa. 98. 
R.I.—Cuddy-Gardner Co. v. Unem¬ 
ployment Compensation Board, 31 
A2d 8, 69 R.L 36. 

83. Pa.—Commonwealth to Use of 
Unemployment Compensation 
Fund V. Lent2^ 44 A2d 291, 353 Pa. 
98. 

84. Ala.—^Broadway v. Alabama Dry 
Dock & Shipbuilding Co., 20 So.2d 
41, 246 Ala. 201. 

Conn.—^Beaverdale Memorial Park v. 
Danaher, 15 A2d 17, 127 Conn. 175. 

85. Wash.—Unemployment Compen¬ 
sation Department v. Hunt, 185 P. 
2 d 89, 17 Wash.2d 228. 

88 . Conn.—>Beaverdale Memorial 
Park V. Danaher, 15 A2d 17, 127 
Conn. 175. 
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him at the hearing before the administrative agen- 

cy.87 

The nature of the hearing on appeal depends on 
the nature of the hearing required by law before the 
agency.^® Where the assessment is made ex parte 
and without notice the employer is entitled on ap¬ 
peal to a full hearing after notice as required by 
the constitution.®® Under the express provisions 
of some statutes the trial on appeal shall be de 
novo with respect to the employer's benefit wage 
percentage which contemplates that the rate will be 
determined anew on evidence adduced by the par¬ 
ties without any presumption in favor of the 
agency’s decision or previous fixation.®® However, 
in some jurisdictions wherein the taxpayer is en¬ 
titled to a hearing on the assessment, on appeal from 
the assessment the determination of the agency is 
made conclusive and binding by the statutes as to 
all questions of fact supported by competent evi¬ 
dence and the trial on such appeal must be subject 
to this limitation.®! Under such statutes the ad¬ 
ministrative determination of the facts is conclusive 
on the courts on appeal, unless such determination 
is wholly without evidential support, or is wholly 


dependent on a question of law, or is clearly arbi¬ 
trary or capricious.®^ The burden has been held 
to be on the administrative agency to prove that 
the relationship of employer and employee existed.®® 

The court may make such determination and 
give such relief as is authorized by the statute and 
the circumstances.®^ A conclusion by the court 
on the facts found on a full hearing that the tax 
has been improperly assessed, or that it is incor¬ 
rect as to amount or in any other respect necessi¬ 
tates the further conclusion that the agency acted 
illegally.®® Where the court is without jurisdiction 
to entertain an appeal, it should be dismissed and a 
dismissal of the proceeding before the administra¬ 
tive agency is improper.®® 

The determination of the court on appeal may be 
reviewed by a higher court in the manner and to 
the extent permitted by the constitution and stat¬ 
utes.®*^ 

Certiorari to review assessment. In some juris¬ 
dictions certiorari is made available to review 
assessments of unemployment compensation con¬ 
tributions or taxes.®® The failure of the agency to 


87. Wash.—TTnemplosrment Compen¬ 
sation Department v. Hunt, 135 P. 
2d 89, 17 Wash.2d 228. 

88 . Conn.—^Beaverdale Memorial 
Park V. Danaher, 15 A.2d 17, 127 
Conn. 175. 

89. Conn.—^Electrolux Corp. v. Dan¬ 
aher, 28 A.2d 135, 128 Conn. 342— 
Beaverdale Memorial Park v. Dan¬ 
aher, 15 A.2d 17, 127 Conn. 175. 

90. Ala.—^Broadway v. Alabama Dry 
Dock & Shipbuildlnsr Co., 20 So.2d 
41, 246 Ala. 201. 

91. N.C.—^Unemployment Compensa¬ 
tion Commission v. J. M. Willis 
Barber & Beauty Shop, 15 S.E.2d 
4, 219 N.C. 709. 

98. Wash.—^Henry Broderick, Inc., 
V. Riley, 157 P.2d 954, 22 Wash.2d 
760—^Unemployment Compensation 
Department v. Hunt, 135 P.2d 89, 
17 Wash.2d 228. 

93. On. appeal from reassessment 
Pa.—Commonwealth v. Marie Gas & 

Oil Co., 62 Pa.Dlst.&Co. 382, 65 
Dauph.Co. 105. 

Erldenoe held suiUclent 
To show that retail dealers of ice 
company were hot free from control 
of ice company and, hence, were not 
within exception to coverage of Em¬ 
ployment Security Act.—Sisk v. Ari¬ 
zona Ice & Cold Storage Co., 141 P.2d 
395, 60 Arlz. 496. 

94. Conn.—^Beaverdale Memorial 
Park V. Danaher, 16 A,2d 17. 127 
Conn. 175. 

^Tudgment for amonnt of assessment 
Superior court had the power to i 
81 C.J.S.—15 


enter judgrment for amount of as¬ 
sessments for contributions to unem¬ 
ployment compensation fund as 
found due by appeal tribunal, since 
decision of appeal tribunal, in con¬ 
templation of Unemployment Com¬ 
pensation Act, was the decision of 
the commissioner and such judgment 
amounted to nothing more than a 
confirmation of decision of commis¬ 
sioner.—State ex rel. Mulhausen v. 
Superior Court for Thurston County, 
167 P.2d 938, 22 Wash.2d 811, 160 
A.L.R. 692. 

Personal Judgment against agency 

Where it was determined that em¬ 
ployer had made an overpayment of 
contributions, form of Judgment 
should have been one requiring di¬ 
rector of department of Industrial 
relations to allow adjustment by 
giving credit on current taxes due or 
refund sum of money resulting from 
such overpayment, and pay the cost 
of the proceedings, and it was error 
to render personal Judgment against 
director and authorize issuance of 
execution for Its collection.—^Broad¬ 
way V. Alabama Dry Dock & Ship¬ 
building Co.. 20 So.2d 41, 246 Ala. 201. 

Attorney’s fees 

Where trial court affirmed order of 
commissioner, it Improperly allowed 
attorney's fees to be paid from un¬ 
employment compensation adminis¬ 
tration fund.—State v. Christensen, 
187 P.2d 612, 18 Wash.2d 7, 146 A.L.R. 
1802. 

96. Conn.—Electrolux Corp. v. Dan¬ 
aher, 23 A.2d 135, 128 Conn. 342— 
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Beaverdale Memorial Park v. Dan¬ 
aher, 15 A.2d 17, 127 Conn. 175. 

96. N.C.—Unemployment Compensar 
tion Commission v. (BCirby, 194 S.E. 
•474, 212 N.C. 763. 

97. Al€L—^Broadway v. Alabama Dry 
Dock & Shipbuilding Co., 20 So.2d 
41, 246 Ala. 201. 

Asslgninents of error 
On appeal from Judgment of su¬ 
perior court sustaining employer's 
appeal from assessment made by ad¬ 
ministrator ex parte and without 
notice, an assignment of error based 
on refusal of court to find facts set 
forth in draft finding '*whlch were 
facts which upon the record could 
reasonably have been found by the 
Administrator as facts" presented no 
error, since on appeal from adminis¬ 
trator's determination ex parte, ag¬ 
grieved party is entitled to a full 
hearing in the superior court.—Elec¬ 
trolux Corp. V. Danaher, 23 A.2d 135, 
128 Conn. 342. 

Attorney’s fees and costs 
Supreme court reversing Judgment 
affirming commissioner's order may 
determine reasonable attorney's fee 
to be allowed, and that such fee, to¬ 
gether with costs of appeal, should 
be paid from unemployment compen¬ 
sation administration fund.—State v. 
Christensen, 137 P.2d 512, 18 Wash.2d 
7. 146 A.L.R. 1302. 

98. HI.—^Beth Weber, Inc. v. Mur¬ 
phy, 58 N.E.2d 913, 889 HI. 60— 
Murphy v. Cuesta, Rey St Co., 45 
N.K2d 26, 381 HI. 162. 
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whom the writ is directed to comply with the writ 
and to file the transcript of the record within the 
time fixed by the order requiring the return does 
not cause the court to lose jurisdiction of the 
proceeding.9^ On certiorari the court may review 
such questions as the statutes authorize.^ Thus, un¬ 
der some statutes the court has power to review 
all questions of law and fact presented by the 
record.^ Unless the findings of fact by the agency 
are against the manifest weight of the evidence they 
are to be taken as final.® Under the express provi¬ 
sions of some statutes, on certiorari to review an 
assessment the assessment is deemed to be prima 
facie correct and the burden is on the protesting 
employer or employing unit to prove that it is in- 
correct.4 Under a provision declaring that services 
performed by an individual shall be deemed to be 
employment subject to the statute unless he is 
shown to be free from control in the performance 
of the services, the burden is on the employer to 
prove that individuals performing services were 
free from his control.^ The decision of the lower 


court on certiorari may be reviewed by a higher 
court in the manner and to the extent authorized 
by constitutional or statutory regulations.® 

b. Of Determination of Reviewing Agency 

The determination of an administrative agency or 
officer on review of an assessment of unemployment com¬ 
pensation contributions or taxes may be reviewed by 
the courts in the manner and to the extent authorized 
by constitutional or statutory provisions. 

The determination of an administrative agency 
or officer on review of an assessment of unemploy¬ 
ment compensation contributions or taxes may be 
reviewed by the courts where a judicial review of 
such determination is authorized by constitutional 
or statutory provisions.^ The statute may restrict 
the questions which are open to judicial review,® 
and the determination of the reviewing administra¬ 
tive agency or officer may be made final on all 
questions of fact,® or conclusive and binding as to 
all questions of fact if supported by the evidence.^® 
Under such statutes the courts may not weigh the 
evidence^^ and the determination of the reviewing 


Sn-fflciftTMiy of record 

Where amounts of wages paid to 
defendant's house to house salesmen 
or dealers were not in contest when 
parties stipulated that amounts stat¬ 
ed in labor director's determination 
and assessment were correct, but 
defendant objected thereto only on 
groimd that such salesmen as a class 
were not employed by him and made 
no objection to failure to Include 
names of salesmen Involved until 
after director's decision against de¬ 
fendant, absence or presence of such 
names in the record was immaterial. 
—^Murphy v. Daximlt, 56 N.E.2d 800, 
387 Ill. 406. 

Ctosts 

On setting aside an order of the 
unemplosnnent compensation com¬ 
mission relating to unemployment 
contributions, the employer was not 
entitled to costs against the commis¬ 
sion and its members, since the com¬ 
mission is a state agency.—^Horsman 
Dolls V. State •Unemployment Com¬ 
pensation Commission, 42 A.2d 777, 
133 N.J.Law 11, reversed on other 
grounds 45 A.2d 681, 134 Njr.Law 77, 
appeal dismissed 67 S.Ct. 635, 329 
U.S. 693, 91 L.i:d. 606. 

99m ni.—^Murphy v. Cuesta* Rey & 
Co., 45 N,B.2d 26, 881 HI. 162. 

1. m. —Beth .Weber, Inc., v. Murphy, 
58 N.B.2d 918, 389 HI. 60. 

9m m. —Beth Weber, Inc. v. Murphy, 
supra—John P. Moriarity, Inc. v. 
Murphy, 55 N'.B.2d 281, 387 HI. 119 
—Durkin v. A. M Luecht & Co^ 40 
N.B.2d 69, 379 Hi. 227. 

8 , HI.—Beth Weber, Inc., v. Murphy, 
58 N‘.E.2d 913, 389 HI. 60—John P. 
Moriarity, Inc. v. Murphy, 55 KE. 
2d 281, 387 HI. 119. 


4. HI.—Beth Weber, Inc., v. Mur¬ 
phy, 58 N.B.2d 913, 889 HI. 60— 
John P. Moriarity, Inc. v. Murphy, 
66 N.B.2d 281, 387 HL 119. 

6 . Ill.—^Murphy v. Daumlt, 66 N.B. 
2d 800, 387 HI. 406—Peasley v. 
Murphy, 44 N.H.2d 876, 381 Ill. 187. 

9, Scope of review 
Where after institution of proceed¬ 
ing to recover taxes and penalties 
under Unemployment Compensation 
Act the provision that review by the 
supreme court shall extend only to 
Questions of law was amended so as 
to provide that review by supreme 
court should extend to questions of 
law and fact, the amendment, relat¬ 
ing only to procedure, was applies^ 
ble even though adopted after Judg¬ 
ment in the circuit court and before 
rendition of Judgment in the su¬ 
preme court—^Durkin v. A. H. Luecht 
& Co., 40 N.E2d 69, 379 HI. 227. 

7. Maas.—Maniscalco v. Director of 
Division of Employment Sec., 97 
N.H.2d 639, 327 Mass. 211. 

Mi eh.—Palmer v. Michigan Unem¬ 
ployment Compensation Commis¬ 
sion, 18 N.W.2d 88, 810 Mich. 792, 
158 A.Ii.R. 909. 

N.T.—^In re Electrolux Corp., 43 N.B. 

2d 480, 288 N.T. 440. 

Utah.—Northern Oil Co. v. Industrial 
Commission, 140 P.2d 329, 104 

Utah 363. 

Judicial review of administrative de¬ 
cisions: 

Generally see Public Administra¬ 
tive Bodies and Procedure §S 
160-255. 

Unemployment compensation agen¬ 
cies generally see infra S9 226- 
234. 


Mode of review 

Under the statute certiorari may 
be the proper mode of review.— 
Palmer v. Michigan Unemployment 
Compensation Commission, 18 N.W. 
2d 83, 810 Mich. 702, 168 AL.R. 909 
—Colony Town Club v. Michigan Un 
emplojment Compensation Commis¬ 
sion, 3 N.W.2d 28, 301 Mich. 107. 

8 . N.T.—^In re Electrolux Corp., 43 
N.E.2d 480, 288 N.T. 440. 

QnestioiLB of law and fact may be 
inquired into on certiorari.—^Palmer 
V. Michigan Unemployment Compen¬ 
sation Commission, 18 N.W.2d 88, 310 
Mich. 702, 168 AL.R. 909. 
Presumptioiui on review 
On review of order of Industrial 
commission upholding ruling of ap¬ 
peal tribunal chargring employer with 
liability for unemployment contribu¬ 
tions and disclosing that commission 
valued employer's stock received by 
employees as remuneration for serv¬ 
ices rendered, it must be presumed 
that the commission found a reason¬ 
able cash value of the stock by an 
authorized process.—^Northern Oil Co. 
V. Industrial Commission, 140 P.2d 
329, 104 Utah 353. 

9m N.T.—^In re Electrolux Corp., 43 
N.B.2a 480, 288 N.T. 440. 

10 . Ind.—South Bend Fish Corp. v. 
Employment Sec. Division, 63 N.B. 
2d 301, 116 Ind.App. 848. 

11 - Ind.—South Bend Pish Corp. v. 
Employment Sec. Division, supra. 
Where either of two oonfllotlsg iiu 
ferenoes may be drawn from evi¬ 
dence before the unemployment in¬ 
surance appeal board, duty of weigh¬ 
ing evidence and making the choice 
rests solely on the board.—^In re 
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agency or officer on questions of fact will not be 
disturbed when sustained by substantial evidence.^^ 
The determination of the reviewing agency or of¬ 
ficer must be set aside if the facts in the case can 
lead only to a conclusion different from that reached 
by it.i3 The court may remand or remit the case 
to the appropriate agency in a proper case 

Further review. The decision of the lower court 
on a review of the determination of the adminis¬ 
trative agency or officer may be reviewed by a 
higher court when such further review is au¬ 
thorized by the constitution or statutes.i5 Under 
some statutes any party aggrieved by the order of 
the lower court may appeal the order on the same 
terms and conditions as govern ordinary civil ap¬ 
peals, except that an assignment of error that the 


decision of the lower court is contrary to law is 
sufficient to raise both the sufficiency of the facts 
found to sustain the decision of the reviewing 
agency or officer and the sufficiency of the evi¬ 
dence found to sustain the finding of the facts.^® 
The appellate court may review such questions as 
the statute authorizes it to review.i^ 

§ 147. Lien and Priority 

The various unemployment compensation statutes Im¬ 
pose a lien on the assets of the taxpayer for unpaid 
contributions or taxes, and some statutes give such a 
lien priority over certain other claims. 

The state unemployment compensation statutes 
sometimes impose a lien on the assets of the tax¬ 
payer for unpaid contributions or taxes,and a 


Electrolux Corp., 43 N.E.2d 480, 288 
N.T. 440. 

12. Mich.—Palmer v. Michigan Un- 
emplosnnent Compensation Com¬ 
mission, 18 N.W.2d 88, 310 Mich. 
702, 158 A.Li.11. 909—Colony Town 
Club V. Michigan UnemplosmoLent 
Compensation Commission, 3 N.W. 
2d 28, 801 Mich. 107. 

N.T.—^In re Mutual Benev. Soc. of 
1865, 60 N.B.2d 81, 298 N.T. 901— 
In re Wilson Sullivan Co., 44 N.E. 
2d 887, 289 N.Y. 110—Claim of Car- 
roll, 48 N.E.2d 484, 288 N.T. 447— 
In re Electrolux Corp., 48 N.E.2d 
480, 288 N.Y. 440—In re 7201 

Fourth Ave. Brooklyn Corp., 106 
N.Y.S.2d 918, 278 App.Div. 1087— 
In re Electrolux Corporation, 30 
N.Y.S.2d 972, 262 App.Div. 642. 
Utah.—Northern Oil Co. v. Industrial 
Commission, 140 P.2d 329, 104 Utah 
353. 

BelatLonahip of employer and esu 
ployee 

(1) Finding of unemployment in¬ 
surance appeal board that employ¬ 
er was liable for additional contribu¬ 
tions on earnings of its employees. 
Including earnings of persons per¬ 
forming services in their homes, was 
confirmed where status of alleged 
employees was disputed issue of fact 
and there was substantial evidence 
sustaining finding of board.—^In re 
United States Pencil Co., 50 N.Y.S.2d 
837, 268 APP.D1V. 842. 

(2) Evidence that ballroom own¬ 
ers hired services of many leading 
orchestras, that at least in one con¬ 
tract owners were designated as **em- 
ployer," and that leader of each or¬ 
chestra engaged had supervision of 
his orchestra and selection of music 
to be played sustained finding that 
leader of each orchestra had sole con¬ 
trol over its members in determining 
whether owners were liable for un- 
emplosmsient compensation assess¬ 
ments.—^Palmer v. Michigan Unem¬ 
ployment Compensation Commission, 


18 N.W.2d 88, 810 Mich. 792, 168 
A.L.R. 909. 

Tips as wages 

Decision of unemplosnnent insur¬ 
ance appeal board that twelve and 
one-half per cent of the gross book¬ 
ings of taxi companies was the fair 
amount to be added to the wages of 
ta xi ca b drivers as tips for the pur¬ 
pose of computing contributions due 
from taxicah companies was aflbmed 
on appeal.—Appeal of Model Taxi 
Corp.. 31 N.Y.S,2d 298, 263 App.Div. 
776, appeal denied In re Model Taxi 
Corporation, 82 N.Y.S.2d 1022, 268 
App.Div. 924, 

13. Dl.—McGrew Paint & Asphalt 
Co, V. Murphy, 56 N.E.2d 416, 387 
HI. 241, 158 AL.H. 1229, certiorari 
denied 65 S.Ct 561, 323 U.S. 801, 89 
D.Ed. 639, Bail way Paint Co. v. 
Murphy, 65 S.Ct 661, 323 U.S. 801, 
89 LkEd. 639, Dednox Ina v. Mur¬ 
phy, 65 S.Ct. 561, 323 U.S. 801, 89 
L.Ed. 689, and Insul-Mastic Roof¬ 
ing & Siding Co. V. Murphy, 65 
S.Ct. 661, 323 U.S. 801. 89 UEd. 689. 
Ind.—South Bend Fish Corp. v. Em¬ 
ployment Sec. Division, 68 N.E.2d 
301, 116 IndJLpp. 348. 

14i Imposslbiliiy of segxegatliig jbn. 
proper tax assessed 
Where, in present state of record, 
it was Impossible to segregate tax 
assessed under unemployment insur¬ 
ance law against taxpayer on account 
of barber and beauticians who were 
allegedly employees of taxpayer, and 
it appeared that tax assessed on ac¬ 
count of barber was improper, entire 
matter would be remitted for pur¬ 
pose of eliminating tax assessed on 
account of the barber.—Appeal of 
Scolamerio, 30 N.Y.S.2d 363, 262 App. 
Div. 1063. 

Bemand to supply specific finding 
Utah.—^Northern OH Co. v. Industrial 
Commission. 140 P.2d 329, 104 Utah 
863. 

Un Ind.—South Bend Fish Corp. v« ^ 
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Employment Sec. Division, 63 N.E 
2d 301, 116 Ind.App. 348. 

16b Ind.—South Bend Fish Corp. v. 
Employment Sec. Division, supra. 

17. Court may not weigh evidence 
where decision of agency or ofiScer is 
by statute made conclusive and bind¬ 
ing as to Questions of fact if sup¬ 
ported by the evidence.—South Bend 
Fish Corp. v. Employment Sec. Divi¬ 
sion, supra. 

18. U.S.—In re Auto Electric Re¬ 
pair & Parts Co., D.C.Ky., 41 F. 
Supp. 3. 

Iowa—Fleck v. Iowa Employment 
Security Commission, 8 N.W.2d 
703, 233 Iowa 67. 

Ky.—^Louisville Title Mortg. Co. v. 
Commonwealth ex rel. Unemploy¬ 
ment Compensation Commission, 
184 S.W.2d 963, 299 Ky. 224. 

Mass.—^Howes Bros. Co. v. Massar 
chusetts Unemployment Compen¬ 
sation Commission, 5 N.E.2d 720, 
296 Mass. 275, certiorari denied 67 
S.Ct. 434, 300 U.S. 657, 81 L.Ed. 
867. 

N.J.—Third Ave. Bldg. & Lioan As8*n 
V. Prothero, 1 A.2d 20, 124 N.J. 
Law 193. 

Pa—Commonwealth v. Lombardo, 52 
A.2d 667, 356 Pa 697—Common¬ 
wealth to Use of Unemployment 
Compensation Fund v. Lentz, 44 
A2d 291, 353 Pa 98—Llttlestown 
Nat. Bank v. Penn. Tile Works Co., 
42 A.2d 606, 352 Pa 238—Common¬ 
wealth V. Memorial Shrine Corp., 
57 PaDist. & Co. 105, 58 DauphCo. 
1—^Mowery v. Sweigart, Com.PL, 49 
Lanc.L.Rev. 91, 12 Som.Leg.J. 27. 
Tex.—State v. Mauritz-Wells Co., 176 
S.W.2d 238, 141 Tex. 634. 

Effect of vehicle code 
Commonwealth may establish a 
valid lien against an automobile of 
an employer under the unemploy¬ 
ment compensation statute Irrespec¬ 
tive of the vehicle code.—Common¬ 
wealth v. Lombardo, 52 A.2d 657, 356 
Pa 697. 
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lien for tinemploymexit. compensation contributions 
or taxes may arise under general statutes imposing 
a lien for taxes.^® Federal unemployment taxes 
imposed by the federal Unemployment Tax Act, 26 
U.S.C.A. § 1600, on employers of eight or more 
constitute a Hen under the Internal Revenue Code, 
26 U.S.CA. § 3670, providing that if any taxes are 
not paid they shall be a lien in favor of the United 
States on aU property belonging to the taxpayer.20 

The prerequisites specified by the statute must be 
fulfilled before the lien attaches,^! such as the entry 
of the lien of record in the office designated.22 The 
lien attaches to such property as is designated by the 
statute.23 Thus under some statutes the lien exists 
on all property o\vned by the employer used by him 
in connection with his trade, occupation, profession, 
or business.24 Where the statute imposes a lien 
on property owned by the taxpayer at the time 
the property or the taxpayer becomes subject to the 
tax, there is no lien for unpaid contributions or 
taxes which arose out of a business conducted by 
the taxpayer before he became owner of property 
against which the alleged lien is claimed-^B 

Priority in general. Some statutes give the lien 
for unemployment compensation contributions and 


taxes priority over certain other claims,26 and such 
priority may be afforded under a general statute 
relating to taxes,27 although in some jurisdictions 
the general statutes giving priority to tax liens do 
not apply to unemplo 3 mient compensation contribu¬ 
tions or taxes.28 Under some of the unemplo 3 anent 
compensation statutes priority is given to such con¬ 
tributions or taxes in the event of a distribution of 
an employer’s assets by order of court, including any 
receivership, assignment for benefit of creditors, in¬ 
solvency, composition, or similar proceeding.23 
Such statutes apply only to proceedings which con¬ 
template the winding up of affairs of a business, 
whether corporate or unincorporated.20 They do 
not apply to a stakeholder’s suit,3i or a garnish¬ 
ment proceeding,32 or to the distribution by a sheriff 
of the proceeds of a sale by him of property of the 
employer under a fieri facias.22 

Priority as to preexisting Uens and encumbrances. 
The legislature may declare that the statute giving 
a lien for unpaid contributions or taxes shall be 
prior to a preexisting mortgage or other encum¬ 
brance,®^ but the statute will not be construed to 
be retroactive so as to afford priority to the lien 
unless from the language of tiie statute itself it 
is clearly evident that the legislature so intended.®® 


Xo, 

<1) Laws 1937 c, 162 § 14(c) pro¬ 
viding: that unpaid unemployment 
contrlhutions were prior claims did 
not create a lien but merely provided 
for a priority,—School Dlst No. 15 
V. Peoples Nat Bank of Washington, 
124 P.2d 947, 18 Wash.2d 230—re 
Cascade Fixture Co., Ill P.2d 991, 8 
Wash.2d 263. 

(2) Laws 1939 c. 214 S 12o amend¬ 
ed L.1937 a 162 S 14c and provided 
that unpaid contributions shall con¬ 
stitute a lien on employer’s assets.— 
School Bist No. 16 v. Peoples Nat 
Bank of Washington, 124 P.2d 947, 
13 Wash.2d 230. 

19. Tases due by corporation, asso¬ 
ciation, or company 
Mo.—^Lucas V. Murphy, 156 S.W-2d 
686, 348 Mo. 1078. 

90. Pa.—^Littlestown Nat Bank v. 
Penn. Tile Works Co., 42 A.2d 606, 
352 Psu 238. 

Lien for federal taxes generally see 
Internal Revenue SS 768-767. 

91. Pa.—^Reconstruction Finance 
Corp. V. FflUston Co., 58 Pa.Dlst 
dbCo. 226. 

99. Pa.—Reconstruction Finance 
Corp. V. FaJlston Co., supra. 
Personal property 
Under such statute lien does not 
attach to personal property of em¬ 
ployer before sherllf has fieri facias 
in his hands.—Commonwealth v. 
XiOmbardo, 62 A.2d 657, 356 Pa. 597. 


23. Ky.—^Louisville Title Mortg. Co. 
V. Commonwealth ex rel. Unem¬ 
ployment Compensation Commis¬ 
sion, 184 S.W.2d 963, 299 Ky. 224. 

24i Ky.—Louisville Title Mortg. Co. 
V. Commonwealth ex ret Unem¬ 
ployment Compensation Commis¬ 
sion, supra. 

25. Ky.—Unemployment Compensa¬ 
tion Commission v. Louisville Title 
Ins. Co.. 168 S.W.2d 877, 293 Ky. 
214. 

26. U.S.—^In re Wm. Akers, C.CJA. 
Pa., 121 F.2d 346, 136 A.L.R 1603. 

N.J.—^Thlrd Ave. Bldg. & Loan Ass’n 
V. Prothero, 1 A.2d 20, 124 N.J.Law 
193. 

NTT.—In re Lehrer-Howard, Inc., 44 
N.T.S.2d 494. 181 Misc. 688. 

Tax liens 

. <1) Where the statute provides 
that the lien for contributions shall 
be on a parity with tax liens, a con¬ 
tributions lien is inferior to a lien 
for state, county, and city ad valorem 
taxes.—^Louisville Title Mortg. Co. v. 
Commonwealth ex rel. Unemploy¬ 
ment Compensation Commission, 184 
S.W.2d 963, 299 Ky. 224. 

(2) Fact that statute specifically 
provides priority to taxes due to fed¬ 
eral and state governments over un¬ 
employment Insurance taxes, in event 
of insolvency of employer, cuid fails 
to mention city taxes, indicates legis¬ 
lative intent that taxes due to city 
should have no priority over unem- | 
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ployment insurance taxes.—^In re As¬ 
signment for Benefit of Creditors of 

New York’s Little Bohemia, 12 N.T.S. 

2d 446, 171 Misc. 236. 

27. Taxes due by corporation, asso¬ 
ciation, or oompany 

Mo.—^Lucas V. Murphy, 156 S.W.2d 
686, 348 Mo. 1078. 

2a Ky.—Louisville Title Mortg. Co. 
V, Commonwealth ex rel. Unem¬ 
ployment Compensation Commis¬ 
sion, 184 S.W.2d 903, 299 Ky. 224. 

29. Pa.—^Reconstruction Finance 
Corp. V. Fallston Co., 68 Pa.Dlst & 
Co. 226. 

Tex.—State v. Maurltz-Wells Co., 
176 S.W.2d 288, 141 Tex. 634. 

sa Tex.—State v. Maurltz-Wells Co., 
supra. 

31. Tex.—State v. Maurltz-Wells Co., 
suprcu 

82. Tex.—State v. Maurltz-Wells Co., 
supra. 

3a Pa.—^Reconstruction Finance 
Corp. V. Fallston Co., 68 Pa.Dl8t & 
CO. 226. 

34. N.J.—Third Ave. Bldg. & Loan 
Ass’n V. Prothero, X A-2d 20, 124 
NJ'.Law 193. 

35. U.S.—American Sur. CJo. of N. 
Y. V. City of Lioulsville Municipal 
Housing Commission, D.CKiy., 63 
F.Supp. 486, affirmed, C.CJL, Glenn 
V. American Sur. Co., 160 F.2d 977. 

Ky.—^Louisville Title Mortg. Co. v. 
Commonwealth, ex reL Unemploy- 
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Under some statutes it is expressly provided that cent credit allowed normally under the federal stat- 

the lien shall not be prior to preexisting duly ute, 26 U.S.C.A. § 1601(c), in cases where insol- 

recorded real estate mortgages.36 vency has not intervened.44 

Priority of federal unemployment taxes. Where Transfer of property. The effect of a transfer 
the lien of the United States for unemployment tax- of the property subject to a lien for unemployment 

es imposed under the federal Unemployment Tax compensation contributions or taxes is to be deter- 

Act, 26 U.S.C.A. § 1600, antedates the lien of a mined from an examination of the statutes,^® and 

state for unemployment compensation contributions such effect may be controlled by general statutes 

or taxes, the lien of the federal government has relating to taxes.^® Thus under the express provi- 

priority.37 Such priority may not be impaired by sions of some statutes the lien on assets for taxes 

a state statute giving the contributions lien a pref- is not lost .by any transfer of the assets.^^ Under 

erence.®* However, in the absence of a statute giv- some statutes the lien is inoperative as against an 

ing the federal government priority, prior liens innocent purchaser for value in the usual course 

usually have priority over the federal unemploy- of business and without notice thereof,or against 

ment tax lien,39 such as prior liens for state, county, any innocent purchaser for value of the employer’s 

and city taxes.^® Federal unemployment taxes con- stock in trade,^^ or is invalid against any innocent 

stitute debts due to the United States within the purchaser of any of the other assets to which such 

federal statute, 31 U.S.C.A. § 191, providing that lien has attached unless notice has been filed in the 

whenever any person indebted to the United States designated office.^® The fact that the lien is filed 

is insolvent or his estate is insufficient to pay all of record does not, under some statutes, charge a 

his debts, the debts due to the federal government purchaser with notice,®^ but imder other statutes the 

shall be first satisfied.^! Under this federal stat- filing of the lien of record constitutes constructive 

ute the United States has priority for full payment notice and the purchaser takes the property subject 

from an insolvent debtor of federal unemployment to the lien.52 Under the Internal Revenue Code, 

taxes,and such priority exists as against a claim 26 U.S.C.A. § 3672, the lien of the unemplo3mient 

of a state for unemployment compensation contribu- tax imposed by the federal Unemployment Tax Act, 

tions or taxes due by the employer.^® The priority 26 U.S.C.A. § 1600, is not valid as against any mort- 

of the claim of the federal government as against gagee, pledgee, purchaser, or judgment creditor 

the claim of a state for unemployment contributions until notice thereof has been filed by the collector 

or taxes extends to full payment and is not satisfied in accordance with the law of the state in which 

by the employer or his assignee taking the ninety per the properly subject to the lien is situated, or in 

Credits against federal unemploy¬ 
ment tax see infra § 143. 

45. Iowa.—Fleck v, Iowa Employ¬ 
ment Security Commission, 8 N.W. 
2d 703, 233 Iowa 67. 

N.J.—^Third Ave, Bldff. & Loan Ass'n 
V. Prothero, 1 A.2d 20, 124 N’.J.Law 
193. 

Pa.—Commonwealth v. Lombardo, 52 
A2d 657, 356 Pa. 597. 

46. Mo.—^Lucas V. Murphy, 156 S.W. 
2d 686, 348 Mo. 1078. 

47. Mo.—^Lucas v. Murphy, supra. 

48. N.J.—^Third Ave. Bldg:. & Loan 
Ass'n V. Prothero, 1 A.2d 20, 124 
N.J.Law 193. 

49. Ky.—^Louisville Title Mortgr. Co. 
V. Commonwealth ex rel. Unem¬ 
ployment Compensation Commis¬ 
sion. 184 S.W.2d 963, 299 Ey. 224. 

50. Ky.—^Louisville Title Mortgr. Co. 
V. Commonwealth ex rel. Unem¬ 
ployment Compensation Conunls- 
sion, supra. 

51. Pa—Commonwealth v. Lombajv 
do, 52 A.2d 657, 356 Pa 597. 

58. Iowa—-Fleck v. Iowa Employ¬ 
ment Security Commission, 8 N.W. 
2d 703, 233 Iowa 67. 
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ment Compensation Commission, 
184 S.W.2d 963. 299 Ky. 224. 

Mo.—^Lucas V. Murphy, 156 S.W.2d 
686, 348 Mo. 1078. 

N.J.—^Thlrd Ave. Bldgr. & Loan Ass'n 
V. Prothero, 1 A.2d 20, 124 N.J.Law 
193. 

Wash.—School Dist. No. 15 v. Peo¬ 
ples Nat. Banlc of Washington, 124 
P.2d 947, 13 Wash.2d 230. 

Chattel mortgage 

Wash.—In re Cascade Fixture Co., 
Ill P.2d 991, 8 Wash.2d 263. 

Equitable lien of contractor’s surety 

U.S.—^American Sur. Co. of N. T. v. 
City of Louisville Municipal Hous¬ 
ing Commission, D.C.Ky., 63 F. 
Supp. 486, ai&rmed, C.C.A, Glenn v. 
American Sur. Co., 160 F.2d 977. 

Vendor’s lien 

Ky.—Louisville Title Mortg. Co. v. 
Commonwealth ex rel. Unemploy¬ 
ment Compensation Commission, 
184 S.W.2d 963, 299 Ky. 224. 

36. Pa—Commonwealth v. Lombar¬ 
do, 52 A.2d 657, 356 Pa 597—Recon¬ 
struction Finance Corp. v. Fallston 
Co., 58 PaDlst&Co. 226. 

37. Pa—Llttlestown Nat. Bank v. 
Penn. Tile Works Co., 42 A.2d 606, 
352 Pa 238. 


Priority of: 

Claims of United States generally 
see the C.J.S. title United States 
§ 133, also 65 C.J. p 1368 note 17 
et seq. 

Federal taxes generally see In¬ 
ternal Revenue § 764. 

38. Pa—Llttlestown Nat. Bank v. 
Penn. Tile Works Co., supra 

39. Waiver of employee’s lien first 
perfected 

Wash.—^Purr v. Randle Lumber Co., 
189 P.2d 487, 29 Wash.2d 485. 

40. U.S.—U. S. V. O'Dell, D.C.Mlch., 
61 F.Supp. 966, affirmed, C.CA.., 160 
F.2d 394. 

41. U.S.—Commonwealth of Mass. 
V. U. S,, Mass., 68 S.Ct, 747, 333 U.S. 
611, 92 L.Ed. 968—^People of State 
of Illinois ex rel. Gordon v. U. S., 
ni., 66 S.Ct. 841, 328 U.S. 8, 90 
L.Ed. 1049. 

48. U.S.—Commonwealth of Mass, 
v, U. S., 68 S.Ct. 747, 333 U.S. 611, 
92 L.Ed. 968. 

43. U.S.—Commonwealth of Masa 
V. U. S., supra 

44. U.S.—Commonwealth of Mass. 
▼. U. S., supra 
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the ofl5ce of the clerk of the United States district 
court for the judicial district in which the property 
is situated, whenever the state has not by law au¬ 
thorized the filing of such notice in an office within 
the state.53 

§ 148. Payment 

The payment of unemployment compensation con¬ 
tributions or taxes is usually regulated by the statutes 
and administrative regulations promulgated In pursu¬ 
ance thereof. 

The unemployment compensation statutes usually 
make provision with respect to payment of con¬ 
tributions or taxes.54 In some jurisdictions wherein 
employees are liable to contribute a certain per cent 
of their wages, the employer is required by the 
statute to transmit the contributions withheld from 
their wages to a designated agency.s^ In the ab¬ 
sence of a statutory requirement of demand for 
payment no notice or demand for pa3mient need be 
given.®® Contributions are due and payable at 


such times as the statutes,®*^ or regulations issued 
pursuant to the statutes,®® may prescribe. Thus, 
under some statutes, contributions become due and 
payable by each employer semiannually or for such 
shorter periods of not less than a certain number of 
days as the agency by regulation may prescribe®® 
or at such times as the agency may prescribe.®® 
Where so provided by the statute, contributions un¬ 
paid on the date on which they are due and payable 
bear interest at the rate fixed.®^ 

§ 149. Collection and Enforcement 

The collection and enforcement of unemployment 
compensation contributions or taxes are usually regu¬ 
lated by the various unemployment compensation stat¬ 
utes. 

The various unemployment compensation statutes 
usually make provision with respect to the collec¬ 
tion and enforcement of contributions or taxes.®® 
Such contributions or taxes are to be collected by 
such officer or agency as is designated by the con- 


53. XJ.S.—IT. S. V. Record Pub. Co., 
D.aCaJ., 60 P.Supp. 194. 

54b Mich.—^Michigan Unemployment 
Compensation Commission v. Vi¬ 
vian, 29 N.W.2d 102, 818 Mich. 698. 
R.I.—^Rivard v. Bijou Furniture Co., 
21 A.2d 663, 67 R.I. 261, conformed 
to 27 A.2d 853, 68 R.I. 358. 

UablUty of transferee for payment 
Where claim of commission against 
corporate employer for contribution 
was computed at the rate provided 
by the law, on the basis of the em¬ 
ployer’s own report of wa^es paid, 
the exact amount of the claim was 
set up on the employer’s books, and 
transferee of the employer’s property 
testified that he had not disputed the 
claim, and the validity and amount 
of the claim were established, com¬ 
mission could enforce the liability of 
the transferee, notwithstanding the 
commission had not obtained a judg¬ 
ment on which there had been an un¬ 
satisfied execution.—Unempl 03 rment 
Compensation Commission of Bela^ 
ware v, George W. McCaulley & Son, 
22 A.2d 862, 26 Del.Ch. 113. 

Amoimt of taxes 

Where the commission first rules, 
contrary to the Unemployment Re¬ 
serves Act, that no tax is due, and 
thereafter corrects its ruling, the 
taxpayer must pay the taxes to the 
extent recovery is not barred by stat¬ 
ute of limitation, unless the subse¬ 
quent correct ruling afiJrmatlvely 
provides that it shall not be applied 
with retroactive effect—^La Societe 
Francaise Be Blenfaisance Mutuelle 
V. California Employment Commis¬ 
sion. 133 P.2d 47, 66 Cal.App.2d 634, 
certiorari denied 64 S.Ct 36, 320 U.S. 
736, 88 L.Ed. 436. 


55. Mass.—Howes Bros. Co. v. Mas¬ 
sachusetts Unemployment Com¬ 
pensation Commission, 6 K.E. 720, 
296 Mass. 276, certiorari denied 67 
S.Ct 434, 300 U.S. 657, 81 L..Ed. 867: 

R.L—Rivard v. Bijou Furniture Co., 
21 A.2d 563, 67 R.I. 251, conformed 
to 27 A.2d 853, 68 R.I. 358. 

56. Okl.—State ex rel. Murphy v. 
Coca-Cola Bottling Co., 126 P.2d 86, 
190 Okl. 690. 

57. MUch.—^Michigan Unemployment 
Compensation Commission v. Vivi¬ 
an, 29 N.W.2d 102, 318 Mich. 698. 

58. W.Va.—State ex reL Boone 
County Coal Corp. v. Bavis, 66 SJS. 
2d 907, 183 W.Va. 640--Purltan 
Coal Corporation v. Bavis, 43 S.E. 
2d 807, 130 W.Va 20. 

59. BegnlatiLon not appearing In ad¬ 
ministrative code 

Where alleged regulation of com¬ 
mission providing that contribution 
period for contributions to unemploy¬ 
ment compensation fund should be 
by calendar quarter did not appear in 
Administrative Code, court assumed 
that provisions of Unemployment 
Compensation Act for semiannual 
payments should control.—^Michigan 
Unemployment Compensation Com¬ 
mission V. Vivian, 29 N.W.2d 102, 318 
Mich. 598. 

60. Okl.—State ex rel. Murphy v. 
Coca-Cola Bottling Co., 126 P.2d 
86, 190 Okl. 590. 

R.I.—^Rivard v. Bijou Furniture Co., 
21 A.2d 563, 67 R.I. 251, conformed 
to 27 A.2d 853, 68 R.I. 358. 
Underpayment of contribution 
A provision that, in the event of an 
underpayment of the contribution 
due from an employer, it shall be 
paid by the employer to the adminis-. 
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trator at such time as the adminis¬ 
trator shall prescribe is only applies^ 
ble where the employer has made an 
erroneous return pursuant to other 
provisions of the statute, is not 
applicable to contributions not paid 
during a period during which, an em¬ 
ployer was designated as exempt un¬ 
der a regulation of the administrator 
of the act.—Waterbury Sav. Bank v. 
Banaher, 20 A.2d 456, 128 Conn. 78. 
81. Interest as compensation or 
I penalty 

I Exaction of interest on unpaid con¬ 
tributions was intended as compen¬ 
sation, not punishment, and, hence, 
was not a penalty.—State ex rel. 
Murphy v. Coca-Cola Bottling Co., 
126 P.2d 86, 190 Okl. 590. 

Date txom which interest runs 
Unpaid contributions bear interest 
from due date prescribed by labor 
commissioner, not date of demand 
for payment thereof.—State ex rel. 
Murphy v. Coca-Cola Bottling Co., 
supra, 

62. Idaho.—State v. Ada County 
Bairymen’s Ass’n, 169 P.2d 219, 66 
Idaho 317. 

Mich.—^M1 c h 1 g a n Unemployment 
Compensation Commission v. Vivi¬ 
an, 29 N.W.2d 102, 318 Mich. 598. 
Mo.—^Henry v. Manzella* 201 S.W.2d 
467, 356 Mo. 305. 

N.T.-—Capitol Bistributors Corp. v. 
Kent’s Restaurant, 21.1T.Y.S.2d 219, 
173 Misc. 827. 

N.C.—^Prudential Ins. Co. of America 
V. Powell, 8 S.B.2d 619, 217 N.C. 
495. 

Pa—^Reconstruction E’inance Corp. v. 

Fallston Co., 53 PaBist&Co. 226. 
Wash.—State ex rel. Mulhausen v. 
Superior Court, 167 P.2d 938, 22 
Wash.2d 811, 160 A.L.R. 692. 
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stitution or statute.®^ In some jurisdictions where¬ 
in employees are required to pay or contribute a 
certain per cent of their wages the statutes direct 
the employer to withhold the employees’ contribu¬ 
tions from their wages.®^ Until the employees’ 
contributions are actually paid over to the agency, 
the employer holds title to such moneys as trustee 
for the state.®® Under the federal Unemployment 
Tax Act, 26 U.S.CA. §§ 1605, 1610, the tax is 
collected by the bureau of internal revenue under 
the direction of the secretary of the treasury, and 
is paid into the treasury as internal revenue col¬ 
lections.®® 

§ 150. —. Actions and Proceedings for 

Collection and Enforcenoent 

a. In general 

b. Actions for unpaid contributions or 

taxes 

a. In. General 

Unemployment compensation contributions or taxes 
are to be enforced by such actions or proceedings as 
may be prescribed by statute. 


The procedure for the collection and enforcement 
of contributions or taxes usually is prescribed by 
the unemployment compensation statutes,®"^ and it 
is within the province of the states, within consti¬ 
tutional limits, to prescribe the method for the col¬ 
lection and enforcement of such contributions or 
taxes.®® Some statutes provide for several remedies 
which are cumulative and the pursuit of one is 
not to be construed as an election excluding the 
others.®® Various remedies for the enforcement 
of delinquent contributions or taxes have been pro¬ 
vided by the statutes,*^® including summary' remedies 
or process.*^! Thus, under the statutes contributions 
or taxes may be enforced by scire facias sur tax 
lien*^® or by the distraint, seizure, and sale of the 
property, goods, chattels, and effects of the delin¬ 
quent.'^® Under some statutes a tax execution or 
warrant may be issued,'^^ which may be filed and 
docketed in the judgment or execution docket of a 
designated court,"^® or which may be issued after the 
filing by the agency of a certificate of assessment 
in the court designated and which has the force and 
effect of a judgment*^® Where the statute so 


63. InflTiBtrial oonunlasioB 

(1) The responsibility of collect- 
In^r contributions Is vested by Utah 
Code Anno. 1943 § 42-2a-14 in the 
Industrial conamission.—Powell v. In¬ 
dustrial Commission. 210 F.2d 1006. 

(2) Formerly In Utah the state 
tax commission was the agency enti¬ 
tled to collect contributions.—ITar 
tlonal Tunnel & Mines Co. v. Indus¬ 
trial Commission of Utah. 102 P.2d 
508, 99 Utah 39. 

64. Mass.—Howes Bros. Co. v. Mas¬ 
sachusetts Unemployment Com¬ 
pensation Commission, 5 N.112d 
720, 296 Mass. 275, certiorari de¬ 
nied 67 S.Ct. 434, 800 U.S. 667, 81 
L..Ed. 867. 

R.I.—^Rivard v. Bijou Furniture Co., 
21 A.2d 668, 67 RT, 261. conformed 
to 27 A.2d 863, 68 IcLI, 858. 

65. R.L—Rivard v. Bijou Furniture 
Co., supra. 

66. U.S.—Bernhardt Furniture Ca 
V. Robertson, D.C.K.C., 18 F.Supp. 
129. 

Taxes enter treasury as firee funds 
set apart to no special use and sub¬ 
ject to be applied to any congrression- 
al appropriation.—Chas. O. Steward 
Mach. Co. V. Davis, C.CJLAla., 89 
F.2d 207, affirmed 57 S.Ct. 883, 301 
U.S. 648, 81 KHd. 1279, 109 A.L.R. 
1298. 

67. U.S.—In re Wm. Ahers, C.C.A. 
Pa., 121 F.2d 846, 135 A.L.R. 1503. 

Tex.—^Texas Unemplosment Compen¬ 
sation Commission v. Campbell, 
Wise & Wriffht, Clv.App., 119 S.W. 
2d 888, error dismissed. 


General rules 

Under some statutes unpaid con¬ 
tributions may be collected as other 
delinquent taxes are collected.—^Dar¬ 
by V. Cook. 39 S.B.2d 665, 201 Ga. 309. 

68. U.S.—^In re Wm. Akers, C.CAl. 
Pa., 121 F.2d 846, 135 A.L..R. 1603. 

69. Mo.—State ex rel. Keitel v. Ha]> 
ris, 186 S.W.2d 31, 353 Mo. 1043. 

70. S.C-—Daniel v. Conestee Mills, 
191 S.E. 76, 183 S.C. 337. 

71. Mo.—^Henry v. Manzella, 201 
S.W.2d 457. 356 Mo. 305. 

S.C.—^Daniel v. Conestee Mills, 191 
S.E. 76. 183 S.C. 337. 

72. Pa.—Commonwealth v. Memorial 
Shrine Corp., 57 Pa.Dist.&Co. 105, 
58 DauphCo. 1. 

Defenses 

Under express statutory provision, 
a defense to the merits of an assess¬ 
ment for unemployment compensa¬ 
tion contributions may not be inter¬ 
posed to scire faxiias issued on a lien 
duly entered on the assessment after 
statutory time for questioning as¬ 
sessment had expired and assessment 
had become final.—Commonwealth, to 
Use of Unemployment Compensation 
Fund V. Lentz, 44 A.2d 291, 353 Pa 
98. 

73. Waah.—State ex rel. Mulhausen 
V. Superior Court, 167 P.2d 938, 22 
Wash.2d 811, 160 A.L.R. 692. 

7^ Issuance by tax commission 
S.C.—^Daniel v. Conestee Mills, 191 
S.E. 76, 183 S.C. 337. 

76. Ga—^Darby v. Cook, 39 S.E.2d 
665, 201 Ga 309—^Hedrick Const. 
Co. V. State, 62 S.E.2d 218, 82 Ga 
App. 647. 


Issuance of warrant by industrial 
commissioner 

N.Y.—^Port Washington Automobile 
Club V. S. G. S. Garage Co., 40 
N.Y.S.2d 684, 180 Misc. 104, re¬ 
versed on other grounds Murphy 
V. Fort Washington Automobile 
Club, 44 N.r.S.2d 837, 180 Mlsa 
1063. 

lien on realty on docketing of war¬ 
rant In Judgment docket 
N.T.—^Fort Washington Automobile 
Club V. S. G. S. Garage Co., 40 
N.Y.S.2d 584, 180 Mlsc. 104, re¬ 
versed on other grrounds Murphy 
V. Fort Washington Automobile 
Club, -44 ]Sr.Y.S.2d 837, 180 Misc. 
1063. 

Setting aside of judgment 
Where industrial commissioner is¬ 
sued written determination of unem¬ 
ployment insurance taxes due the 
state from employer and such de¬ 
termination was mailed to employer 
in compliance with statute and em¬ 
ployer failed thereafter to apply for 
a hearing as provided by statute, 
court was without authority to set 
aside judgment entered on tax war¬ 
rant for such taxes on ground that 
taxes were erroneously Imposed be¬ 
cause subjecting money paid to inde¬ 
pendent contractors to unemploy¬ 
ment insurance taxes, notwithstand¬ 
ing employer allegedly did not re¬ 
ceive the determination.—^Applica¬ 
tion of Denemark, 64 N.Y.S.2d 612, 
184 Misc. 402. 

76. Ark.—McCain v. Hammock, 161 
S.W.2d 192, 204 Ark. 163. 

Mo,—State ex rel. Keitel v. Harris, 
186 SjW.2d 31, 853 Mo. 1043. 
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provides, the taxpayer may contest the execution by 
filing an affidavit of illegality 

The unemployment tax imposed under the federal 
statute, 26 U.S.CA. § 1600, is to be collected and 
enforced in the same manner as other federal 
taxes,and it may be enforced by process of dis- 
traint^^ 

b. ActLons for Unpaid Contributions or Taxes 

An action may be maintained to recover delinquent 
contributions or taxes where such procedure is au¬ 
thorized by statute. 

The unemployment compensation statutes fre¬ 
quently authorize the enforcement of delinquent con¬ 
tributions or taxes by an action at law, or a civil 
action, or an action in a court of competent juris¬ 
diction.*® The fact that the employer has filed a 
petition with the unemployment compensation agen¬ 


cy for a refund does not preclude the institution 
of an action to collect delinquent contributions even 
though the action may present the same question 
of law as is presented in the administrative proceed- 
ing.si In such an action the employer may present 
any valid defense which he may have.*^ 

Jurisdiction md venue. Jurisdiction of an action 
to recover unpaid contributions or taxes is vested 
in such courts as the statutes may designate.** 
The venue is to be laid in such county as the stat¬ 
utes may direct.*^ 

Time to sue and limitations. Under a statute 
providing that no statute shall limit the time within 
which the agency may enforce payment of con¬ 
tributions by civil action if with respect to such 
contributions no return has been filed, a return 
which fails to comply substantially with the re- 


77. Gbu—D arby v. Cookp 89 S.El2d 
665, 201 Cku 809. 

Bvidanoa 

On trial of affidavit of illegality 
the employer has the burden of prov¬ 
ing his claim that he is not liable for 
the tax.—Hedrick Const. Co. v. State, 
62 S.H.2d 218, 82 GaJlpp. 647. 

78. U.S.—People of State of HI., ex 
reL Gordon v. XT, S., Ill., 66 S.Ct 
841, 828 U.S. 8, 90 USd. 1049— 
Bernhardt Pumlture Co. v. Rob¬ 
ertson, D.C.N.C, 18 F.Supp. 129. 

Collection and enforcement of fed¬ 
eral taxes generally see Internal 
Revenue SS 782-889. 

79. Xiiabnity of thizd person 

(1) Where a suit under Virginia 
Tax Code had been commenced in 
state court, and property of delin¬ 
quent corporate taxpayer had been 
brought into that court and attached 
with a specific lien and made subject 
to judgment and execution thereun¬ 
der at time distraint was served on 
taxpayer’s trustee by the collector 
of internal revenue, taxpayer’s funds 
were in *’custodia legis” and trustee 
was a mere “custodian” for state 
court and not for taxpayer, and hence 
trustee did not incur any personal 
liability to the federal government 
for failure to turn property over to 
It.—XT. S. V. Swink, D.aVa., 41 P. 
Supp. 98. 

(2) A bankbook of corporate bank¬ 
rupt representing proceeds of liquida¬ 
tion of assets was only evidence of 
indebtedness of bank to bankrupt de¬ 
positor and was not property or right 
of property within possession of 
trustee subject to distraint and on 
refusal to surrender which trustee 
would become personally liable in 
government’s suit to collect taxes 
assessed against bankrupt, because 
mere surrender of bankbook to col¬ 
lector ef internal revenue could not 
have helped him to collect deposit 


evidenced thereby.—^U. S. v. O’Dell, 
D.C.Mich., 61 F.Supp. 966. 

Sale of property distrained 

(1) Prior equitable lien on person¬ 
alty distrained and sold by collector 
of Internal revenue for unpaid unem¬ 
ployment taxes was insufficient to 
warrant recovery by person claiming 
such lien in action of replevin 
against purchaser at tax sale.— 
Muhleman & Kayhoe v. Brown, 45 
A2d 521, 4 Terry, Del., 207. 

(2) Where pledge of personalty 
was perfected by Its removal firom 
pledgor’s possession before notice of 
federal government’s lien for unem- 
plosnnent taxes due from pledgor was 
filed, pledgee was entitled to posses¬ 
sion of the property as against pui> 
chaser at sale under distraint for 
such taxes, who was given ample no¬ 
tice to put him on inquiry as to 
pledgee’s rights by a notice read in 
his hearing before commencement of 
bidding that pledgee claimed right 
to possession of the property.—^Muh- 
leman. & S^ayhoe v. Brown, supra. 

80. U.S.—^In re Wm. Akers, C.C3.A. 

Pa, 121 P.2d 846, 136 A.L.R. 1503. 
Cal.—California Emplosonent Stabili¬ 
zation Commission v. Smileage Co., 
166 P.2d 464, 68 Cal.App.2d 249. 
Idaho.—State v, Ada County Dairy¬ 
men's Ass’n, 169 P.2d 219, 66 Ida¬ 
ho 317. 

Kan.—State ex reL State Labor 
Com’r V. Garllnghouse, 138 P.2d 
421, 157 Kan. 91. 

Mich.—i c h i g a n Unemployment 
Compensation Commission v. Vivi¬ 
an, 29 N.W.2d 102, 818 Mich. 698. 
Mo.—State ex rel, Keitel v. Barris, 
186 S.W.2d 31, 353 Mo. 1043. 

N.J.—Third Ave. Bldg. & Loan Aas’n 
V. Prothero, 1 A.2d 20, 124 N.J.Law 
193. 

N.C.—^Prudential Ina Co. of America 
V. PoweU, 8 S.B.2d 619, 217 N.C. 
495. 


Okl.—State ex rel. Murphy v. Coca- 
Cola Bottling Co., 126 P.2d 86, 190 
Okl. 590. 

Pa—Commonwealth v. Memorial 
Shrine Corp., 67 PaDist.&Co. 106, 
58 Dauph.Co. 1—^Reconstruction Fi¬ 
nance Corp. V. Failston Co., 53 Pa 
Dist&Co. 226. 

Tex.—Texas Unemployment Compen¬ 
sation commission v. Campbell, 
Wise & Wright, CivApp., 119 S.W. 
2d 388, error dismissed. 

Wash.—State v. Christensen, 137 P.2d 
612, 18 Wash.2d 7, 146 A.L.R. 1302. 
Federal unemployineiit tax 
An antion to recover is available 
to enforce payment of the federal 
unemployment tax.—^Bernhardt Fur¬ 
niture Co. V. Robertson, D.C.N.C., 18 
F.Supp. 129. 

Ueaalng of "civil action." 

Term “civil action” as used in stat¬ 
ute authorizing a civil action to col¬ 
lect delinquent contributions is used 
in commonly accepted sense of the 
term, involving a trial of the Issues 
raised by the pleadings, independent 
of any previous hearing by the 
commission.—California Bmployment 
Commission v. Sutton, 158 P.2d 949, 
69 Cal.App.2d 181. 

81. Wash. —State v. Christensen, 137 
P.2d 612, 18 Wash.2d 7, 146 A.L.R. 
1302. 

88. N.C.—^Prudential Ins. Co. of 
America v. Powell, 8 S.B.2d 619, 
217 N.C. 496. 

83. Idaho.—State v. Ada County 
Dairymen’s Ass’n, 169 P.2d 219, 66 
Idaho 817. 

84. Travis County, Tex. 

Tex.—Washington Oil Corp. of Tex¬ 
as V. State, Civ.App., 169 S.W.2d 
617, error refused—Barrett v. 
State, Clv.App., 138 S.W.2d 1114— 
Lally V. State, CivApp., 138 S.W. 
2d 1111. 
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quirements of the statute and which gives mislead¬ 
ing information calculated to prevent the discovery 
of the facts is equivalent to no return whatever and 
is not effective to start the running of the statute 
of limitations.86 

Pleading, The complaint or petition must state 
facts sufficient to constitute a cause of action,*® 
and must contain sufficient allegations of fact to 
show, among other things, that defendant is a 
covered employer within the unemployment com¬ 
pensation statute.*^ The sustaining of a general 
demurrer to the answer is erroneous where the 
answer both by denial of the allegations of the 
complaint or petition and afifirmative allegations 
negativing liability raises issues which must neces¬ 
sarily be determined before a judgment against the 
employer may legally be rendered.** 

Evidence. In actions to recover delinquent con¬ 
tributions or taxes the general rules regulating evi¬ 
dence in civil actions usually are applicable,** in¬ 
cluding the general rules relating to presumptions,*® 
admissibility,*! and weight and sufficiency.** The 
state or unemployment compensation agency or¬ 
dinarily has the burden of proving facts sufficient 
to justify a recovery** except to the extent that 


the burden is placed on the employer by the stat¬ 
ute.*^ Where the statute provides that services 
performed by an individual shall be deemed to be 
employment subject to the act unless and until it 
is shown that the individual has been and will 
continue to be free from control or direction over 
the performance of such services both under his 
contract of service and in fact and that the serv¬ 
ice is either outside the usual course of the business 
for which such service is performed or that the 
service is performed outside of all the places of 
business of the enterprise for which such service is 
performed and that the individual is engaged in an 
independently established trade, occupation, profes¬ 
sion, or business the burden is on the employer 
to prove that he comes within the exceptions of the 
statute and is not subject thereto.*® The burden of 
proof is not placed on the employer by the statute, 
however, where there is no evidence of an in¬ 
dividual performing services.*® It is incumbent on 
an employer claiming exemption as a charitable 
organization to prove that it was organized ex¬ 
clusively for charitable purposes, that it was and 
is operated for charitable purposes, and that no part 
of its net earnings inured to the benefit of any 
private shareholder or individual.*^ Where the 


85. CaJ.—CaJlfornla Employment 
Stabilization Commission v. Smile- 
a£re Co., 156 P.2d 464, 68 Cal.App. 
2d 249. 

Applicability of general statutes of 
limitations to actions for unpaid 
contributions or taxes see LimitaF- 
tlons of Actions § 83 b. 

86. IdsLho.—State v. Ada County 
Dairymen's Ass'n, 169 P.2d 219, 66 
Idaho 317. 

87. Idaho.—State v. Ada County 
Dairymen's Ass’n, supra. 

88. Oa.—^Dunn v. Huiet, 24 S.E.2d 
868, 69 6a.App. 160. 

89. Mo.—Murphy v. Doniphan Tel. 
Co., 147 S.W.2d 616, 847 Mo. 372. 

90. PresumptloA as to employment 
An individual who works for wagres 

comes under the unemplosnment com¬ 
pensation SLct unless it Is shown to 
satisfaction of commissioner of la¬ 
bor . that individual’s employment 
falls within the exceptions of the 
act, and where commissioner treats 
an individual working: for wages as 
coming under act, presumably it has 
been established to satisfaction of 
commissioner that individual's em- 
plosnnent does not fall within statu¬ 
tory exceptions.—Young v. Bureau of 
Unemployment Compensation, 10 S.B. 
2d 412, 63 GaApp. 180. 

81. Aeoord ^ of admlniirtratlve pro- 
oeedlngsr 

Trial court did not err,in' e^Jiclpd- 
Ing record pf proceedings before 
comnidbsfon'bttier thari the cert^<»te I 


of delinquency, or in admitting evi¬ 
dence in support of allegations of de¬ 
fendant’s answer, since court was not 
limited to review of record before the 
commission.—California Employment 
Commission v. Sutton, 168 P.2d 949, 
69 Cal.App.2d 181. 

92. Pair w^ig^ht of evidence 

State must prove its case by the 
fair weight of the evidence.—Com¬ 
monwealth V. Adelphia Hotel Co., 
44 Pa.Dlst.&Co. 657, 52 Dauph.Co. 
235. 

Evidence held suffldent 

(1) In general.—State V. Industrial 
Tool & Dio Works, 21 N.W.2d 81, 220 
Minn. 591. 

(2) To sustain finding that par¬ 
ticular person was employed by de¬ 
fendant—State ex rel. State Liabor 
Commissioner v. Garlinghouse, 138 
P.2d 421, 167 Kan. 91. 

Evidence hdd insufficient 

(1) In general.—Commonwealth v. 
Adelphia Hotel Co., 44 Pa.Dist&Co. 
657, 62 Dauph.Co. 235. 

(2) To compel conclusion that de¬ 
fendant was liable for contributions. 
—^Murphy v. Doniphan TeL Co., 147 
S.W.2d 616, Mo. 872. 

(3) To establish that trial court 
was in error in affirming adminlstra/- 
tive findings of fact—State Dept of 
Unemployment Compensation and 
l^lacement v. Vasilatos, 150 P.2d 696, 
21, Wa^2d 140. 

93. 'Mo.—Murphy, v. Doniphan Teh 
Cp., 147 S.W.2d 6J.6, 347 Jdo. 372. 
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Pa.—Commonwealth v. Adelphia Ho¬ 
tel Co., 44 Pa,Dlst&Co. 667, 62 
DauphCo. 236—Commonwealth v. 
Wysocki, Com.Pl., 65 Dauph.Co. 
413—^Department of Labor & In¬ 
dustry of Commonwealth of Pa. v. 
FTeemann, Com.Pl., 55 Dauph.Co. 
112 . 

94. Pa.—Commonwealth v. Adelphia 
Hotel Co., 44 Pa.Dist & Co. 657, 52 
Dauph.Co. 235. 

Va.—nemployment Comp ensatlon 
Commission v. Harvey, 18 S.B.2d 
390, 179 Va. 202. 

95. Ga.—^Young v. Bureau of Un¬ 
employment Compensation, 10 S.E. 
2d 412, 63 Ga.App. 130. 

Ka n .—State ex rel. State Labor 
Com’r V. Garlinghouse, 138 P.2d 
421, 167 Kan. 91. 

Va.—^Unemployment Compensation 

Commission v. Harvey, 18 S.E.2d 
390, 179 Va. 202—Life & Cas. Ins. 
Co. of Tennessee v. Unemployment 
Compensation Commission of Vliv 
ginla, 16 S.E.2d 367, 178 Va. 46. 

Employment and employees within 
unemployment compensation stat¬ 
utes generally see supra 85 101- 
107. 

96. Pa.—Commonwealth v. Adelphia 
Hotel Co., 44 Pa.Dl8t. & Co. 667, 62 
Dauph.Co. 236. 

97. Cal.—California Employment 

• Commission v; Betthesda Founda¬ 
tion, 128 P.2d 874, 54 CalA.pp.2d 
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certificate of delinquency is by statute made prima 
facie evidence of the facts set forth therein, the 
introduction of the certificate establishes the allega¬ 
tions necessary to make out a case until contra¬ 
dicted and overcome by other evidence.^® 

Trial, judgment, and relief. General rules gov¬ 
erning the trial of civil actions ordinarily apply in 
actions to recover delinquent contributions or tax¬ 
es,®® as with respect to questions of law or fact.^ 
The credibility of the witnesses is for the trier of 
facts,® and such trier is not obligated to believe the 
testimony of plaintiff’s witnesses even though their 
testimony is not impeached or contradicted.® Where 
the certificate of delinquency introduced in evidence 
is made by statute prima facie evidence of the facts 
set forth therein, any evidence in the case contrary 
to the prima facie case thus made merely creates a 
conflict in the evidence to be resolved by the trier 
of facts.^ Judgment should be rendered and entered 
in accordance with statutory directions.® Under a 
statute providing that any court in which an action 
is commenced to enforce payment of contributions 
has jurisdiction to review, and affirm, modify, or 
reverse such assessment, the court has power to 
determine whether a defendant employer comes 
within the unemployment compensation statute and 
is therefore required to pay the tax, the number of 
employees on whom the tax must be paid, the wages 
of such employees, and kindred matters.® Such a 


statute does not make the court a fact finder or 
vest it with any power or duty to administer the 
law.7 Execution may be issued on the judgment 
according to the usual practice.® 

Review. A judgment or order in an action to 
recover delinquent contributions or taxes may be 
reviewed in the manner and to the extent permitted 
by constitutional and statutory regulations.® 

Costs and fees. The court may fix or allow at¬ 
torney’s fees and costs as authorized by statute.^® 
In the absence of statutory authorization the costs 
of suit may not be assessed against the state or 
the unemployment compensation agency even 
though the employer prevails.^^ Attorne/s fees 
and costs may not be paid from the unemployment 
compensation administration fund,l® unless pay¬ 
ment from such fund is authorized by the statute.^® 
Counsel for the employer may make such charge for 
his services as he may deem reasonable or he may 
make an agreement with the employer with respect 
to his fee.1^ 

§ 151. -- Remedies for Wrongful Enforce¬ 

ment 

In a proper case the courts may afford relief against 
the wrongful enforcement of unemployment compensa¬ 
tion contributions or taxes. 

Except insofar as special provision may be made 
by the unemployment compensation statutes, the 


98. CaJ.—California Employment 

Commission v. Sutton, 158 •P.2d 949, 
69 Cal.App.2d 181—California Em¬ 
ployment Stabilization Commission 
V. Smileage Co., 166 P.2d 454, 68 
Cal.App.2d 249. 

99. Kan.—State ez rel. State Labor 
Com’r V. Garlinghouse, 138 P.2d 
421. 157 Kan. 91. 

1. Kan.—State ex rel. State Labor 
Com'r V. Garlinghouse, supra. 
TT&ified control of separate ooxpoxa- 
tlons 

In action to recover sum due for 
unemployment compensation tax 
against four separately organized cor¬ 
porations owned by the same persons 
the question of unified control such 
as would constitute the corporations 
a single employing unit within stat¬ 
ute Imposing tax was not a ques¬ 
tion of law on the ownership of a 
controlling interest but a question 
of fact to be found by court on all 
the evidence.—Washington Oil Corp. 
of Texas v. State, Tex.CivJiopp., 169 
. S.W.2d 617, error refused. 

8. Mo.—Murphy v. Doniphan TeL 
Co., 147 S.W.2d 616, 847 Mo. 872. 

3. Mo.—^Murphy ▼. Doniphan Tel. 
Co., supra. 

4. Cal.—California Employment 


Commission v. Sutton, 158 P.2d 949, 
69 Cal.App.2d 181—California Em¬ 
ployment Stabilization Commission 
v. Smileage Co., 156 P.2d 454, 68 
Cal.App.2d 249. 

5. Idaho.—State v. Ada County Dai¬ 
rymen's Ass'n, 159 P.2d 219, 66 Ida¬ 
ho 317. 

6. Idaho.—State v. Ada County Dai¬ 
rymen's Ass'n, supra. 

7. IdaJio.—State v. Ada County Dai¬ 
rymen's Ass’n, supra. 

8. Debtor’s ezemptioa under the 
debtor’s exemption statute may not 
be Invoked as against the state.— 
Commonwealth v. Wilcox, 46 Pa.Dlst. 
& Co. 435, 53 Dauph.Co. 1. 

9. Wash.—State v. Christensen, 137 
P.2d 612, 18 Wash.2d 7, 176 A.L.R 
1302. 

AfOrmaiLoe or reversal 
In proceeding against employer to 
recover contributions, where there 
was no evidence of fraud in hearing 
or In the finding, but the circuit court 
erred in the amount of Judgment en¬ 
tered against employer. Judgment 
would he reversed and cause remand¬ 
ed with directions to enter the prop¬ 
er Judgment—^Murphy v. Cuesta, Rey 
& Co., 45 N.E.2d 26, 881 ni. 162. 

lOi Wash.—State v. Christensen, 187 

234 


P.2d 512, 18 •Wash.2d 7, 176 A.L.R. 
1302. 

11. Mo.—^Murphy v. Mid-West Mush¬ 
room Co., 168 S.W.2d 76, 360 Mo. 
668—^Murphy v. Limpp, 147 S.W. 
2d 420, 347 Mo. 249. 

Assessment of costs against state 
generally see the C.J.S. title States 
S 234, also 69 C.J. p 332 note 37 et 
seq. 

Statute authorizing recovery of 
costs in action on contracts of state 
did not authorize award of costs to 
employer who prevailed in action 
brought to collect contributions.— 
Murphy V. Limpp, supra. 

12. Wash.—State v. Christensen, 137 
P.2d 612, 18 Wash.2d 7, 176 A.L.It. 
1302. 

13. Idaho.—State v. Ada County Dai¬ 
rymen’s Ass’n, 169 P.2d 219, 66 
Idaho 317. 

Appeal from oonunisstoner’s decision 
Only in case of appeal from deci¬ 
sion of commissioner does the statute 
authorize the court to order attor¬ 
ney's fees, witness fees, and costs to 
be paid from the unemplosnnent com¬ 
pensation administration fund.—State 
V. Christensen, 187 iP.2d 612, 18 Wash. 
2d 7, 146 A.L.R. 1302. 

14. Wash.—State v. Christensen, su¬ 
pra. 
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general rules governing remedies for the wrong¬ 
ful enforcement of taxes ordinarily are applicable 
to unemployment compensation contributions or tax¬ 
es.^® In a proper case injunctive relief may be 
granted on behalf of an employer who is not within, 
or is exempt from, the provisions of the unemploy¬ 
ment compensation statute to restrain the collec¬ 
tion of contributions or taxes,as where the rem¬ 
edies at law are not plain, adequate, and complete, 
or where the failure to pay the contributions for 
which the employer is not liable would subject him 
to a multiplicity of suits and to the pa 3 rment of 
penalties and to imprisonment.^® In some jurisdic¬ 
tions injunctive relief against the collection of 
contributions may be granted under a constitutional 
provision authorizing any citizen to institute suit 
against the enforcement of illegal exactions.^® On 
the other hand, injunctive relief to restrain the 
collection of contributions will be denied where 
other adequate remedies are available.®® In some 
jurisdictions it is expressly provided by statute that 
no injunction shall issue in any suit, action, or 
proceeding in any court against the state or against 
an officer thereof to prevent or enjoin the collection 


of any contributions sought to be collected.®^ Under 
the federal statute, 26 U.S.CA. § 3653, an employer 
ordinarily is not entitled to an injunction restrain¬ 
ing the collection of the unemployment tax under 
the Federal Unemployment Tax Act; the remedy 
ordinarily available to the employer of paying the 
tax and suing for a refund is generally deemed to 
be adequate and to bar a restraint of the collection 
of the tax.®® There are, however, exceptions to 
the rule,®® as where the case presents extraordinary 
and entirely exceptional circumstances.®^ 

§ 152. Refunding of Contributions or Taxes 
Paid 

a. In general 

b. Proceedings to obtain refund 
a. In General 

Unemployment compensation contributions or taxes 
may be refunded in accordance with the provisions of 
the statute. 

Under the various unemployment compensation 
statutes provision has been made for refunds of 
contributions or taxes.®® The people of the state 


15. Majss.—Howes Bros. Co. v. Mas¬ 
sachusetts Unemplosnxient Compen¬ 
sation Commission, 5 N.R2d 720, 
296 Mass. 275, certiorairl denied 57 
S.Ct 434, 300 U.S. 657, 81 KEd. 867. 
Tex.—^Texas Unemployment Compen¬ 
sation Commission v. Campbell, 
Wise & Wright, Civ.App., 119 S.W. 
2d 388, error dismissed. 

Hemedies for wrongful enforcement 
of taxes: 

Generally see the C.J.S. title Tax¬ 
ation §•§ 71&-735, also 61 C.J. p 
1070 note 44 et seq. 

Federal taxes generally see Inter¬ 
nal Revenue S§ 823-889. 
ExolUBlveiLess of procedure prescribed 
for relief 

Where a proceeding brought by 
state, on finding made by commis¬ 
sion for collection of contributions 
to unemployment compensation fund, 
was totally unauthorized under law, 
respondent was not required to fol¬ 
low procedure prescribed by unem¬ 
ployment compensation law for relief 
against its enforcement.—State ex 
rel. DufCy v. City of Cleveland, 5 
Ohio Supp. 7. 

10. Pa.—Bayuk Cigars v. Chesnut, 
54 Pa.Dist & Co. 109, 57 Uauph. 
Co. 9—^Bayuk Cigars, Inc., v. Ches¬ 
nut, 55 Dauph.Co. 184. 

17. Mass.—^Howes Bros. Co. v. Mas¬ 
sachusetts Unemployment Compen¬ 
sation Commission, 5 K'.R2d 720, 
296 Mass. 275, certiorari denied 57 
S.Ct. 434, 300 U.S. 657, 81 L.Ed. 867. 

18. Tex.—^T e X a s Unemployment 

Compensation Commission v. Met¬ 
ropolitan Building & Loan Ass'n, 


Civ.App., 139 S.W.2d 809, error re¬ 
fused certiorari denied Metropoli¬ 
tan Bldg. & Loan Ass’n v. Texas 
Unemployment Compensation Com¬ 
mission, 61 S.Ct. 140, 311 U.S. 701, 
85 L.Ed. 454. 

19. Ark.—McCain v. Hammock, 161 
S.W.2d 192, 204 Ark. 163. 

20. Mass.—OProprietors of Cemetery 
of Mt. Auburn v. Massachusetts 
Unemployment Compensation Com¬ 
mission, 16 K.E.2d 666, 301 Mass. 
211 . 

Tex.—^Texas Unemployment Compen¬ 
sation Commission v. Campbell, 
Wise & Wright, Civ.App., 119 S.W. 
2d 388, error dismissed. 

21. Ark.—^McCain v. Hammock, 161 
S.W.2d 192, 204 Ark. 163. 

Oal.—Modem Barber Colleges v. Cal¬ 
ifornia Emplosmient Stabilization 
Commission, 192 P.2d 916, 81 Cal. 
2d 720—Seaside Memorial Hospital 
of Long Beach v. California Em¬ 
ployment Commission, 151 P.2d 116, 
24 Cal.2d 681—Louis Eckert Brew¬ 
ing Co. V. Unemployment Reserves 
Commission, 119 P.2d 227, 47 Cal. 
App.2d 844. 

22. U.S.—Reams v. Vrooman-Pehn 
Printing Co., C.CJLOhio, 140 F.2d 
237—Kaus v. Huston, C.C.AIowa, 
120 P.2d 183—Allen v. Shelton, C.C. 
AGa., 96 P.2d 102, certiorari de¬ 
nied 59 S.Ct. 94, 305 U.S. 630, 83 
L.Ed. 404—^Bernhardt Furniture Co. 
V. Robertson, I>,C.N.C., 18 F.Supp. 
129—Aponaug Mfg. Co. v. Fly. D. 
C.Miss., 17 F.Supp. 944, affirmed, 
C.aA, 87 F.2d 997. 
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Federal statute prohibiting injunc¬ 
tion to restrain assessment or col¬ 
lection of federal taxes generally 
see Internal Revenue $ 824 et seq. 

23. Ohio.—John M. Hirst db Co. v. 
Gentsch. C.aAOhio, 133 F.2d 247. 

24. Where employer would be mined 

In his businees and forced to close, 

injunctive relief may be granted.— 

John M. Hirst & Co. v. Gentsch, C. 

C.AOhlo, 133 F.2d 247. 

25. m. —Oak Woods Cemetery Ass*n 
V, Murphy, 50 N.B.2d 582, 383 Ill. 
301. 

Ey.—^Unemployment Compensation 

Commission of Kentucky v. Con¬ 
solidation Coal Co., 152 S.W.2d 971, 
287 Ky. 330. 

Mass.—^McNear v. Director of Divi¬ 
sion of Employment Sec., 100 N.E. 
2d 848, 327 Mass. 717—^Proprietors 
of Cemetery of Mt. Auburn v. Mas¬ 
sachusetts Unemployment Compen¬ 
sation Commission, 16 H.E.2d 666, 
301 Mass. 211. 

N'.J.—Horsman Dolls v. State Un¬ 
employment Compensation Commis¬ 
sion, 46 A2d 681, 134 N.J.Law 77, 
appeal dismissed 67 S.Ct. 635, 329 
U.S. 693, 91 L.Ed. 606. 

Pa. —Soble v. Hines. 32 A2d 742, 847 
Pa. 636—^Bowman v. Department 
of Labor and Industry, Com.'Pl., 60 
Dauph.Co. 310—Great Atlantic & 
Pacific Tea Co. v. Chesnut, Com. 
PI., 66 Dauph.Co. 426. 

Tenn.—^Blgin v. Bryant, 181 S.W.2d 
829, 181 Tenn. 317. 

Wash.—State v. Christensen, 137 P. 
2d 512, 18 Wash.2d 7. 175 AL.R. 
1302. 
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have an interest paramount to the personal interest 
of the employer and employee where refunds are 
sought by an cmployer.26 The unemplo 3 rment com¬ 
pensation ofiScer or agency must make a refund 
where the statute requiring the making of a re¬ 
fund is mandatory.27 If the taxpayer is not subject 
to the unemployment compensation statute he is en¬ 
titled to a refund of contributions or taxes paid.28 
Where the statute directs that contribution rate 
credits of the employer must be applied against con¬ 
tributions which are payable on wages paid within 
a certain period, credits not applied by the em¬ 
ployer against contributions payable may not be 
recovered by the employer as cash refunds on the 
liquidation and discontinuance of the business.29 
Contributions paid by railroad employees under a 
state unemployment compensation statute and cred¬ 
ited to a pooled account pursuant to the statute may 
not be refunded to such employees after they be¬ 
came eligible to receive benefits under the federal 
railroad unemployment insurance act and ceased 
to be covered by the state statute.^® Under the 


Federal Unemployment Tax Act, 26 U.S.C.A. § 
1610, refunds of federal unemployment taxes are 
governed by the usual rules -applicable to other 
federal taxes.2i 

b. Proceedings to Obtain Refund 

The proceedings to obtain a refund of contributions 
or taxes, including a review of the Initial determina¬ 
tion, are usually prescribed by the unemployment com- 
pensation statutes and administrative regulations. 

The unemployment compensation statutes, and ad¬ 
ministrative regulations promulgated in pursuance 
thereof, usually prescribe the procedure, to obtain a 
refund of contributions or taxes22 and the proceed¬ 
ings must be in accordance with such provisions.®® 
The statutes ordinarily fix the time within which ap¬ 
plication for a refund must be made,®^ and a timely 
application is a condition precedent to the right to 
a refund.®® Such statutes have been held to be 
retroactive in operation,®® and, where the claim is 
already barred by the statute, it may be revived 
by an amendment to the statute enlarging the period 
of time within which application may be made.®7 


Refundlngr taxes grenerally see the C. 
J.S. title Taxation SS 631--63S. also 
61 O.J. p 974 note 7 et sea. 

OEtofaxid on federal law heooznJ[ii£r 
operative 

Ind.—State ex rel. Department of 
Treasury v, Sdieumann, 31 K’.E.2d 
632, 213 Ind. 240. 

Tolnntary or Involnntaxy payments 
Provision for refund of taxes is 
broad enough in its phraseology to 
cover refund of money paid through 
mistake, whether the payments are 
voluntary or Involuntary.—Rem¬ 
edy Co. V. Unemployment Compensa¬ 
tion Commission of N. C., 86 S.E.2d 
733. 226 N.a 62, 163 A.L.R. 733. 

Voluntary contributions made to re¬ 
duce rate 

(1) Where section of statute au¬ 
thorizing refunds to employers ex¬ 
pressly covered “any contributions*' 
erroneously collected, section was not 
condned to compulsory payments, but 
embraced voluntary contributions er¬ 
roneously paid for the purpose of ob¬ 
taining a reduced contribution rate.— 
Barnes v. Stearns Coal & Dumber Co., 
175 S,W.2d 498, 295 Ky. 812—Barnes 
V. Levy Bros., 176 S.W.2d 496, 295 
Ky. 794. 

(2) Where employer voluntarily re¬ 
mitted to commission an amount es¬ 
timated to be required to entitle him 
to a lower contribution rate for the 
succeeding year and employer's re¬ 
serve account was sufficient without 
the remittance to entitle him to the 
lower rate, employer was entitled to 
recover the remittance as having 
been paid under a mlstaJce of fact, 
notwithstanding statement contained 
in form letter of transmittal that re¬ 


mittance could not be refunded.— 
Barnes v. Stearns Coal & Lumber Co., 
175 S.W.2d 498, 295 Ky. 812. 

Pasrment from special aooonnt 
Under some statutes refunds are 
payable out of a separately maintain¬ 
ed accoimt called a clearing account. 
—^Barnes v. Steams Coal & Lumber 
Co., supra. 

26. Ill.—Oak Woods Cemetery Ass'n 

V. Murphy, 50 N.E.2d 582, 383 Ill. 
301. 

27. Pa.—Soble v. Hines, 82 A.2d 742, 
347 Pa. 536. 

Mandamus to compel refund see Man¬ 
damus SS 187, 210. 

28. Fla.—^Florida Industrie! Com¬ 
mission V. State ex rel. Orange 
State Oil Co., 21 So.2d 599, 156 Fla. 
772. 

29. N.T.—Application of Levy, 97 N. 
Y.S.2d 275, 276 App.Div. 648, appeal 
denied 98 N.T.S.2d 658, 277 App. 
Dlv. 911—Harvey v. State, 102 N.Y. 
S.2d 157, 200 Misc. 233, affirmed 108 
N.Y.S.2d 627, 279 App.Div. 708, mo¬ 
tion denied 103 !N’.R2d 548, 303 N.Y. 
768. 

3a Ky.—^Unemployment Compensa¬ 
tion Commission v. Savage, 140 S. 

W. 2d 1078, 283 Ky. 301. 

31. U.S.—^Massachusetts Civic 
League v. U. S., D.C.Mas8., 59 F. 
Supp. 346—^Bernhardt Furniture 
Co. V. Robertson, D.C.N.C., 18 F. 
Supp. 129. 

Refunding of federal taxes general¬ 
ly see Internal Revenue SS 843-857. 

32. Ky.—^Unemployment Compensa¬ 
tion Commission of Kentucky v. 
Consolidation Coal Co., 152 S.W.2d 
971, 287 Ky. 330. 
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^N.J.—Horsman Dolls v. State Unem¬ 
ployment Compensation Commis¬ 
sion, 45 A.2d 681, 134 N.J.Law 
77, appeal dismissed 67 S.Ct. 685, 
829 U.S, 693, 91 LEd. 666. 

S 33. Wash.—State v. Christensen, 
137 P.2d 512. 18 Wash.2d 7, 146 A. 
L.R. 1302. 

34. Ky.—Unemployment Compensa¬ 
tion Commission of Kentucky v. 
Consolidation Coal Co., 152 S.W.2d 
971, 287 Ky. 330. 

N.C.—^B-C Remedy Co. v. Unemploy¬ 
ment Compensation Commission of 
N. C., 36 S.B.2d 788, 226 N.C 62, 
163 A.L.R. 773. 

36. Ky.—^Unemployment Compensa¬ 
tion Commission of Kentucky v. 
Consolidation Coal Co., 152 S.W.2d 
971, 287 Ky. 830. 

N.C.—^B-C Remedy Co. v. Unemploy¬ 
ment Compensation Commission of 
N. C., 36 S.B.2d 733, 226 N.a 62, 
163 A.L.R. 773. 

Qualifications annexed to statutory 
right as distinguished from statute 
of limitations generally see Limi¬ 
tations of Actions S 1 h (2) (c). 

36. Ky.—Unemployment Compensa¬ 
tion Commission of Kentucky v. 
Consolidation Coal Co., 152 S.W.2d 
971, 287 Ky. 330. 

N.C.—^B-C Remedy Co. v. Unemploy¬ 
ment Compensation Commission of 
N. C., 36 S.B.2d 738, 226 N.a 62, 
168 AL.R. 773. 

Prospective or retroactive operation 
of statutes of limitations general¬ 
ly see Limitations of Actions 9 4. 

37. Ky.—^Unemploirment Compensa¬ 
tion Commission of Kentucky v. 
Consolidation Coal Co., 162 S.W.2d 
971, 287 Ky. 336. 
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A claim for a refund should comply with statutory 
and administrative regulations, although defects and 
informalities in the claim may be waived by the 
administrative officer or agency.38 

The question whether or not contributions were 
erroneously collected and whether there should be 
a refund is to be determined by such officer or 
agency as is designated by the sUtute^^ and a 
determination by any other officer or agency is ultra 
vires and of no binding force.^o The officer or 
agency authorized to make the determination may, 
however, pursuant to statutory authority, refer the 
matter of refund to a referee, examiner, or like of¬ 
ficer, for hearing and to compile a record but with¬ 
out the power of determination.'*! Such a reference 
is revocable by the officer or agency making it^^ 

Where the statute provides that refunds shall be 
made without interest no interest is allowable.^3 

Review, The decision of the unemployment com- 
■pensation officer or agency on an application for a 


refund of contributions or taxes may be reviewed 
to the extent that,*^ and in the manner in which, 
a review is authorized by constitutional or statutory 
regulations. Likewise, the judgment or order of a 
lower court on a review of a decision of an un¬ 
employment compensation officer or agency may be 
reviewed by a higher court where a review is au¬ 
thorized by the constitution or statutes.**® Thus, 
under some statutes judgments or orders may be 
reviewed by appeal to a higher court in the same 
manner as other civil cases,*^ or any party ag¬ 
grieved by the order of the court may appeal the 
order without further proceedings on the same 
terms and conditions as govern ordinary civil ap¬ 
peals,*® except that an assignment of error that the 
decision of the court is contrary to law is suffi¬ 
cient to raise both the sufficiency of the facts found 
to sustain the decision of the liability referee and 
the sufficiency of the evidence found to sustain the 
finding of the facts.*® The agency or officer who 
has rendered the decision on the application for a 


iK.O.—^B-C Remedy Co. v. Unemploy¬ 
ment Compensation Commission uf 
N. C.. 36 S.E.2d 738. 226 N.C 52. 
163 A.L.R. 773. 

-88. Federal nneotnploymeiLt taxes 
Action of government in compro- 
.mlslng with taxpayer part of the al¬ 
legedly defective claim for refund of 
unemployment tax operated as a 
waiver of compliance with treasury 
regulations.—JLiatlmer v. U. S., D.C. 
•Cal.. 52 F.Supp. 228. 

.39. UnemploymeiLt compensation 
oonmilsslon or its director 
.N.J.—^Horsman Dolls v. State Unem¬ 
ployment Compensation Commis¬ 
sion. 45 A.2d 681, 134 N.J.Law 77, 
appeal dismissed 67 S.Ct. 635, 329 
U.S. 698. 91 L.Ed. 606. 
JMsanallfloatlon 

(1) Fact that commission original¬ 
ly fixed contribution rate and later 

-appeared before its own referee on 
'matter of refund would not disqual¬ 
ify commission or Its executive direc- 
-tor from determining matter of re¬ 
fund.—^Horsman Dolls v. State Un- 
-employment Compensation Commis¬ 
sion. supra. 

(2) Commission was not dlsquail- | 
fled from determining matter of re- 

-fund because of alleged Interest in 
the fund. It being assumed that com¬ 
missioners had only the Interest 
'Which as members of the commis¬ 
sion they were expected to have.— 
Horsman Dolls v. State Unemploy¬ 
ment Compensation Commission, su¬ 
pra. 

(3) In determining whether com¬ 
mission was disqualified from deter¬ 
mining matter of refund, court WEOuld 
■assume that Judgment, when made. 
'Would represent conscientious views 


of coznmission. in absence of evidence 
that commission prejudged case on 
grounds rooted in bias or discrimina¬ 
tion.—^Horsman Dolls v. State Unem¬ 
ployment Compensation Commission, 
supra. 

40. N.J.—Horsman Dolls v. State 
Unemployment Compensation Com¬ 
mission, supra. 

41. N.J.—^Horsman Dolls v. State 
Unemployment Compensation Com¬ 
mission. supra. 

48. N.J.—Horsman Dolls v. State 
Unemployment Compensation Com¬ 
mission. supra. 

43. Fla.—^Florida Indus. Commission 
V. State ex rel. Orange State Oil 
Co.. 21 So.2d 599. 155 Fla. 772. 

44. m.—Oak Woods Cemetery Ass’n 
V. Murphy, 50 N.E.2d 582, 883 Ill. 
801. 

Ind.—Gardner v. Lohmann Const Co., 
62 N.E.2d 867, 116 IndJ^p. 132. 

45. Dl.—Oak Woods Cemetery Ass'n 
V. Murphy. 50 N.E.2d 582, 383 Ill. 
301. 

Mandamus to compel refund see Man¬ 
damus S9 187. 210. 

Oertiorari 

Ill.—Oak Woods Cemetery Ass'n v. 
Murphy, supra. 

N.J.—Horsman Dolls v. State Un¬ 
employment Compensation Com¬ 
mission, 45 A.2d 681, 184 N.J.Lavr 
77, appeal dismissed 67 S.Ct G85, 
829 U.S. 693, 91 LuEd. 606. 

Action for refund 

Wash.—Sound Cities GJas & Oil Co. v. 
Ryan, 125 P.2d 246, 13 Wash.2d 
457. 

notion for new trial 

(1> Review is not properly a trial. 
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—Gardner v. Dohmann Const Co.. 62 
N.E.2d 867, 116 Ind.App. 182. 

(2) Statute does not contemplate 
filing of a motion for new trial.— 
Gardner v. Holland Motor Exp., 62 
N.B.2d 870, 116 IndLApp. 698—Gard¬ 
ner V. Iiohmann Const Co., 62 N.E.2d 
867, 116 IndJLpp. 132. 

46- Ill.—Oak Woods Cemetery Ass*n 
V. Murphy, 50 N.E.2d 582, 388 Ill. 
301. 

Ind.—Giardner v. Liohxnajin Const Co.. 
62 N.E.2d 867, 116 Ind.App. 182. 

47. Ill.—Oak Woods Cemetery Ass’n 
V. Murphy, 60 N.E.2d 582, 883 HI. 
301. 

48. Frooedure for appeal 

Party aggrieved by order of re¬ 
viewing court may appeal by procur¬ 
ing transcript of whole or part of 
record as provided by court rule and 
filing transcript and assignment of 
errors with clerk of appellate court 
within ninety daya from final order. 
—Gkirdner v. Lohmann Const Co., 62 
N.E.2d 867, 116 IndApp. 132. 

Stay 

Pending decision on appeal from 
order of reviewing court execution of 
order may be stayed under court rule. 
—Gardner v. Lohmann Const Co., 
supra. 

49. AjisignmeiLt of error 

(1) On appeal from order of re¬ 
viewing court, the assignment of er¬ 
ror filed with transcript ^ould 
charge under statute that the ded- 
sion of the court is contrary to law. 
—Gardner v. Lohmann Const Ca, su¬ 
pra. 

(2) Assignment of error that de¬ 
cision is contrary-to law is sufficient 
to present any error shown by tran¬ 
script including questions whether 
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refund is a proper party to appeal to the higher court 
from the judgment of the lower court setting aside 
the decision, even thoi^h the imemployment com¬ 
pensation statutes do not expressly authorize such 
agency or officer to appeal.®® 

§ 153. Recovery of Contributions or Taxes 
Paid 

Unemployment compensation contributions or taxes 
paid may be recovered by the taxpayer to the extent 
that a recovery is authorized by statute. 

Under various unemployment compensation stat¬ 
utes provision is made for the recovery under cer¬ 
tain conditions by an employer of contributions or 
taxes paid^i Where the statute requires that pay¬ 
ment of the contributions be made imder protest no 
recovery may be had in the absence of a protest^^ 
Under and subject to the general rules, considered 
in Internal Revenue §§ 85S-931, in a proper case,®3 
such as where he is not subject to the tax,5^ an 


employer may recover back taxes imposed under the 
Federal Unemployment Tax Act, 26 U.S.C.A. § 
1600. 

The action or proceeding to recover unemploy¬ 
ment compensation contributions or taxes paid must 
be brought in accordance with statutory regula- 
tions^B and in a court possessing the requisite 
jurisdiction.56 Where the statute gives the em¬ 
ployer a right to recover contributions paid he is 
not required first to petition the unemplo 3 mient 
compensation agency for a reassessment although 
such remedy is also provided by the statute.®^ The 
failure of the employer to attack by a proceeding in 
mandamus an administrative ruling allowing bene¬ 
fits does not estop him in an action to recover back 
contributions paid under protest to assert that the 
individuals benefited were not employees where un¬ 
der the statute benefits are payable regardless of 
any appeal which may be taken.^^ The general 


referee’s factual conclusions are sup¬ 
ported by substantial evidence and 
whether his determination comports 
with law applicable to facts found.— 
Gardner v. Lohmann Const. Co., su¬ 
pra. 

Appeal from denial of motLon for new 
trial 

Where statutes do not contemplate 
filing' of a motion for new trial, ap¬ 
peal to appellate court solely on as¬ 
signment of error in denying such a 
motion presents nothing for review 
and must be dismissed.—Gardner v. 
Holland Motor Exp., 62 N.E.2d 870, 
116 Ind.App. 698—Gardner v. Loh- 
mann Const Co., 62 N.E.2d 867, 116 
Ind.App. 182. 

50. Sireotor of labor 

Ill.—Oak Woods Cemetery Ass’n v. 
Murphy, 50 N.E.2d 682, 888 HL SOI. 

51. Cal.—^Empire Star Mines Co. v. 
California Employment Commis¬ 
sion, 168 P.2d 686, 28 Cal.2d S3— 
W. R. Grace & Co. v. Callfomia 
Employment Commission, 161 P.2d 
215, 24 Cal.2d 720—Matson Termi¬ 
nals V. California Emplosment 
Commission, 151 P.2d 202, 24 Cal.2d 
696—Scrlpps Memorial Hospital v. 
California Employment Commis¬ 
sion, 161 P.2d 109, 24 Cal.2d 669, 
155 A.Ii.R. 860—^Bodinson Mfg. Co. 
V. California Employment Commis¬ 
sion, 109 P.2d 935, 17 CaL2d 321. 

Ky.—^Barnes v. Steams Coal & Lum¬ 
ber Co., 175 S.W.2d 498, 296 Ky. 
812. 

Mass.—Proprietors of Cemetery of 
Mt Auburn V. Massachusetts Un¬ 
employment Compensation Com¬ 
mission, 16 N.E.2d 666, 801 Mass. 
211 . 

N’.C.—Prudential Ins. Co. of America 
V. Powell, 8 S.E.2d 619, 217 N.C. 
495. 


Tenn.—Wolfe v. Bryant 181 S.W.2d 
343, 181 Tenn. 857. 

Recovery of taxes paid generally see 
the C.J.S. title Taxation $§ 634-639, 
also 61 C.J. p 980 note 71 et seq. 
Failuxe to notify employer of sppli- 
oation. for benefits 
A corporate employer, not given re¬ 
quired notices by state employment 
director that former employees of 
corporation had applied for unem- 
plo3nEnent benefits, could recover un¬ 
employment insurance contributions 
paid by it as result of its reserve 
account being erroneously charged 
with payments to such applicants, 
without showing that they were paid 
benefits to which they were not en¬ 
titled.—^Bell-Brook Dairies v. Bryant, 
218 P.2d 1, 35 Cal.2d 404. 

Voluntary contributions 
Ky.—Barnes v. Levy Bros., 175 S.W. 
2d 495, 295 Hy. 794. 

52. Cal.—W. R. Grace & Co. v. Cali¬ 
fornia Emplosnnent Commission, 
161 P.2d 216, 24 iCaL2d 720. 

53. U.S.—Latimer v. U. S., D.C.Cal., 
62 F.Supp. 228—^Radlo City Music 
Hall Corporation v. U. S., D.C.N.T., 
60 F.Supp. 329—^Bernhardt Furni¬ 
ture Co. V. Robertson, D.C.N.C., 18 
F.Supp. 129. 

54. U.S.—Personal Finance C6. of 
Braddock v. U. S., D.C.Del., 86 F. 
Supp. 779. 

Alleged employees Independent con¬ 
tractors 

U.S.—Gresrvan Lines v. Harrison, C. 
C.AI11., 166 F.2d 412. 

Pailnre to employ requisite number 
of employees 

U.S.—Personal Finance Co. of Brad- 
dock V. U. S., D.CDel., 86 F.Supp. 
779. 


Taxpayer not employer 
U.S.—Spillson V. Smith, C.CA-Ind., 
147 F.2d 727. 

55. Ind.—Gardner v. Lohmann 
Const Co., 62 N.E.2d 867, 116 Ind. 
App. 132. 

Tenn.—Wolfe v. Bryant 181 S.W.2d 
843, 181 Tenn. 867. 

Judicial review of decision of unem¬ 
ployment compensation agency on 
application for refund see supra 
5 152. 

Mandamus to compel refund of taxes 
see Mandamus $187. 

Form of action 

On appeal from a judgment direct¬ 
ing return of unemployment insur¬ 
ance tax contributions on scdesmen 
selling plaintifTs capital stock, where 
plaintiff had introduced In evidence 
testimony produced at hearing be¬ 
fore supervisor, whose determina¬ 
tion that services of sudi salesmen 
constituted employment 'within defi¬ 
nition of act was approved by com¬ 
missioner, the case was required to 
be determined on the testimony pro¬ 
duced at the hearing before the su¬ 
pervisor, and it was Immaterial 
whether case was in the form of an 
action to recover a tax, or certiorari 
to review the action of the commis¬ 
sioner in refusing to refund the tax. 
—Sound Cities Gas & Oil Co. v. Ryan, 
126 P.2d 246, 13 Wash.2d 467. 

66. Federal district court has Juris¬ 
diction of actions to recover back 
federal unemployment taxes.—Co-op. 
Cab Co. V. AUen, DjaGa., 82 F.Supp. 
695. 

57. Cal.—Scripps Memorial Hospital 
V. California Employment Commis¬ 
sion, 151 P.2d 109, 24 Cal.2d 669, 
155 A.L.R. 860. 

68. CaL—Empire Star Mines Co. v. 
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rules governing civil actions usually applySS with 
respect to the time to sue;®® evidence,including 
the burden of proof®2 and the weight and sufiSciency 
of the evidence;®® and trial.®^ Pursuant to stat¬ 


utory directions the court may order a refund 
of the amount wrongfully paid,®® together with 
such interest as the court may determine to be 
proper, not exceeding the legal rate.®® 


D. RIGHT TO COMPENSATION 


1. In General 


§ 154. General Considerations 

Any rights that may be acquired with respect to 
unemployment compensation must be founded on stat¬ 
utory provisions, and not on the common law. 

Any rights that may be acquired with respect 
to unemployment compensation must be founded on 
statutory provisions,®*^ and not on the common 
law.®® Thus, one may be entitled to unemployment 
benefits only if he meets the statutory require¬ 
ments,®® and complies with the conditions fixed by 
the legislature,*^® unless the conditions fixed are 
violative of some right'll Although, under the 
terms of some unemployment compensation statutes, 
a beneficiary thereunder has no vested interest in. 


or rights to, compensation,*^2 nevertheless the courts 
are without power to deprive those entitled thereto 
of unemployment benefits,^® unless such persons are 
precluded therefrom by express statutory provi¬ 
sions.*^^ 

§ 155. Qualifications in General 

Unemployment benefits are payable only to those 
workers who meet the requirements and conditions of 
the unemployment compensation statutes. 

Benefits under the imemployment compensation 
laws are not payable to all persons who are out of 
employment,^® but only to those who are qualified 
in accordance with the prescribed requirements and 


California £jmplo 3 nnent Commis¬ 
sion, 168 P.2d 686, 28 Cal.2d 83. 

69- Cal.—Candido v. California Em¬ 
ployment Stabilization Commission, 
212 P.2d 668, 96 Cal.App.2d 338. 

60. Xdinitations 

An action to recover contributions 
must be brousrht within the time lim¬ 
ited by statute.—^Proprietors of Cem¬ 
etery of Mt Auburn v. Massachusetts 
Unemployment Compensation Com¬ 
mission. 16 N.E.2d 666, 301 Mass. 211. 

61. U.S.—^Royal Theatre Corp. v. U. 
S., D.C.Kan.. 66 F.Supp. 301. 

62. Federal unemployment taxes 

(1) Taxpayer has burden of proof. 
—^Royal Theatre Corp. v. U. S., D.C. 
EAn., 66 F.Supp. 301. 

(2) Where commissioner of inter¬ 
nal revenue finds that certain persons 
are employees the burden is on the 
taxpayer to prove that they are not 
employees.—^U. S. v. Dunbar, C.C.A 
Cal., 164 F.2d 889. 

(3) In action by theatre corpora¬ 
tions to recover unemployment tax¬ 
es paid on remxmeration of corporate 
ofELcers who were also engag^ed by 
contract, purportedly as an Independ¬ 
ent contractor and his employee, to 
manage theaters, corporations had 
burden of proving that services per¬ 
formed for which ofiloers were paid 
were distinct from their duties and 
functions as officers or supervisory 
employees of corporation.—Royal 
Theatre Corp. ▼. U. S., D.G.Kan., 66 
F.Supp. 801. 

63. EvldeiLoe held suffloleiLt 

U.S.—Greyvan Lines v. Harrison. C.C. 
A.ni., 156 F.2d 412—Bedcwlth v. U. 
S., D.€UMas8., 67 F.Supp. 902. 


CaJ.—Scripps Memorial Hospital v. 
California Employment Commis¬ 
sion. 151 P.2d 109, 24 Cal.2d 669. 
155 A.L.R. 360—Candido v. Califor¬ 
nia Employment Stabilization Com¬ 
mission, 212 P.2d 558, 95 Cal.App. 
2d 338. 

64. Cal.—Candido v. California Em¬ 
ployment Stabilization Commission, 
supra. 

Federal TULexnploymeut taxes 

Where facts and the law applicable 
were the same with respect to addi¬ 
tional assessments under Social Se¬ 
curity Act and the original assess¬ 
ments based on employment of the 
same individuals for the identical 
years, claims for refund of taxes paid 
under original and the additional as¬ 
sessments should be disposed of if 
possible in the same proceedings,— 
Beaverdale Memorial Park v. U. S.. 
D.C.Conn., 47 F.Supp. 663. 

65. Tenn.—W'olfe v. Bryant, 181 S. 
W.2d 343, 181 Tenn. 357. 

66. Tenn.—Wolfe v. Bryant, supra— 
Elgin V. Bryant, 181 S.W.2d 829, 
181 Tenn. 317. 

Siscretlou of court 
Allowance of Interest was within 
sound discretion of chancellor or 
judge.—Wolfe v. Bryant, 181 S.W.2d 
343, 181 Tenn. 867. 

67. Cal.—^Thomas v. California Em¬ 
ployment Stabilization Conunlsslon, 
App., 224 P.2d 411. 

Utah.—STatlonal Tunnel & Mines Co. 
V. Industrial Commission, 102 P.2d 
608, 99 Utah 39. 

Wash.—^In re Jullin, 158 P.2d 319, 23 
Wash.2d 1, opinion supplemented 
160 P.2d 1023, 23 Wash.2d 1—Mac- 
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Velgh V. Division of Unemployment 
Compensation, 142 P.2d 900, 19 
Wash.2d 383. 

68. Ala.—^Beeland Wholesale Co. v. 
Kaufman. 174 So. 516, 234 Ala. 249. 

Wash.—In re Jullin, 158 P.2d 319, 
23 Wash.2d 1, opinion supplement¬ 
ed 160 P.2d 1023, 23 Wash,2d 1— 
MacVeigh v. Division of Unemploy¬ 
ment Compensation, 142 P.2d 900, 
19 Wash.2d 883. 

69. Ohio.—Dworken v. Collopy, Com. 
PI., 91 N.B.2d 564. 

Employments and employees within 
statutes see supra §§ 101-107. 

70. Ohio.—Dworken v. Collopy, su¬ 
pra, 

71. Ohio.—^Dworken v. Collopy, su¬ 
pra. 

72. Ark.—Crossett Lumber Co. v. 
McCain, 170 S.W.2d 64, 205 Ark. 
631. 

Idaho.—^Talley v. Unemployment 
Compensation Division of Industri¬ 
al Accident Board, 124 P.2d 784, 
68 Idaho 644. 

Ky.—Shelley v. national Carbon Co., 
148 S.W.2d 686, 286 Ky. 602. 

Ohio.—^Dworken v. Collopy, ComiPl., 
91 N.E.2d 564. 

73. Mich.—Copper Range Co. v. 
Michigan Unemployment Compen¬ 
sation Commission, 31 N.W.2d 693, 
320 Mich. 460. 

74. Mich.—Copper Range Co. v. 
Michigan Unemployment Compen¬ 
sation Commission, supra. 

75. N.J.—^Battaglia v. Board of Re¬ 
view of Division of Employment 
Sec. of Dept, of Labor and Indus¬ 
try, 81 A2d 186, 14 n.J.Super. 24. 
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conditions and the eligibility or disqualification 
of particular workers for unemployment compensa¬ 
tion must be determined in the light of the language 
of the statutory provisions and any legislative 
declarations of public policy contained therein.^*^ 
Ordinarily, the express mention or enumeration in 
the statute of a person or class as ineligible for 
benefits is equivalent to an express exclusion from 
ineligibility of all others.^® It has been said that 
presumably an unemployed worker in a covered 
employment is entitled to benefits, and loses them 
only when he falls under the condemnation of a 
disqualifying provision of the act, fairly, liberally, 
and broadly interpreted but registration for 
work under the act has been held not sufficient, 
alone, to show a prima facie right to benefits.*® 

Disloyalty to government Under some statutes 
an individual who advocates or is a member of a 


party which advocates overthrow of the govern¬ 
ment by force is not eligible for unemployment 
compensation,*! and the validity of such provisions 
has been upheld.** 

§ 156. Financial Condition of Employee 

The eligibility of an empioyee for unemployment 
compensation ordinarily does not depend on his economic 
needs or on the nonexistence of other means of sup¬ 
port. 

Ordinarily, under unemployment compensation 
statutes, eligibility or qualification for unemploy¬ 
ment compensation does not depend on the economic 
need of the worker** or the degree of calamity he 
has suffered;*^ and a person is not rendered dis¬ 
qualified or ineligible merely because he possesses 
some other source of income or means of sup¬ 
port,** or has been provided with support during 
a transition period of employment,** or has received 


N.T.—Redllch v. Corsi, 88 N.T.S.2d 
868. 278 App.Div. 177, appeal de¬ 
nied 91 N.Y.S.2d 672, 276 App.Div. 
1004—Claim of Palmierl, 95 N.Y.S. 
2d 716. 276 App.Dlv. 417. 

Pa.—Yale & Towns Mfff. Co. v. Un¬ 
employment Compensation Board of 
Review, 62 A.2d 99. 163 Pa.Super. 
427—^Brilhart Unemployment Com¬ 
pensation Case. 49 A.2d 260, 159 
Pa.Super. 567. 

Va.—Unemployment Compensation 

Commission v. Tomko. 65 6.S3.2d 
524, 192 Va. 463. 

Ijoss impxeventable by employee 
The Unemployment Compensation 
Act must be administered as it Is 
written, although its administration 
in some situations denies compensa¬ 
tion for loss of employment resulting 
from no fault of employee and loss is 
beyond employee's power to prevent 
—Spielmann v. Industrial Commis¬ 
sion, 295 N.W. 1. 236 Wis. 240. 

76- Conn.—Wyka v. Colt’s Patent 
Fire Arms Mfg. Co., 26 A.2d 465, 
129 Conn. 71. 

m. —^Mohler v. Department of Labor. 

97 N.E.2d 762, 409 Ill. 79. 

N.Y.—Redllch v. Corsi, 88 N.T.S.2d 
868. 278 App.Div. 177, appeal denied 

91 N.Y.S.2d 672. 275 App.Div. 1004 
—^In re Munterfering. 9 N.Y.S.2d 
830. 256 App.Div. 151. 

Okl.—Copeland v. Oklahoma Employ¬ 
ment Sec. Commission. 172 P.2d 420. 
197 Okl. 429. 

Pa.—^Barclay White Co. v. Unemploy¬ 
ment Compensation Board of Re¬ 
view. 50 A.2d 336, 356 Pa. 43. cer¬ 
tiorari denied Selflng v. Barclay 
White Co.. 68 S.Ct 63, 332 U.S. 761, 

92 Xi.Ed. 347—^Yale & Towne Mfg. 
Co. V. Unemplosnnent Compensation 
Board of. Review. 62. .^2d 99. 163 
Pa.Super. 427—^Brilhart Unemploy¬ 
ment Compensation Case, 49 A.2d 
26p, 15.9 Pa^Svper. 567» 


Sax>arate conslderatloxL of each week 
Each week an employee is unem¬ 
ployed is the subject of a separate 
claim for unemplosnnent compensa¬ 
tion. validity of which is determined 
by a consideration of conditions ex¬ 
isting during such week.—^Burger v. 
Unemployment Compensation Board 
of Review, 77 A-2d 737, 168 Pa.Super. 
89. 

77. Idaho.—Webster v. Potlatch For¬ 
ests, 187 P.2d 527, 68 Idaho 1. 

Minn.—^Nordling v. Ford Motor Co., 
42 N‘.W.2d 576, 231 Minn. 68. 

Neb.—^Woodmen of the World Life 
Ins. Soc. V. Olsen, 4 N.W.2d 923. 
141 Neb. 776. 

N.Y.—Redlich v. Corsi. 88 N.Y.S.2d 
868. 278 App.Dlv. 177, appeal denied 
91 N.Y.S.2d 672, 275 App.Div. 1004. 
Pa.—Commonwealth v. Phoenix Iron 
Co., Com.FL, 62 Dauph.Co. 77. 

Xaw at time of applicatLon. for bene¬ 
fits 

Generally, a claimant seeking un¬ 
employment compensation must pos¬ 
sess aualiflcations and have fulfilled 
requirements prescribed by law In 
force at time when he applied for 
benefits.—^Department of Labor and 
Industry v. Unemplosmient Compen¬ 
sation Board of Review, 49 4.2d 278, 
169 Pa.Super. 577. 

Bespeotlve rights of employees 
The fact that an imemployment 
compensation statute falls to afford 
employees in different situations the 
same rights to compensation does 
not compel or permit a departure 
therefi^m or a violation of the terms 
of the statute in awarding compensa¬ 
tion.—Spielmann v. Industrial Com¬ 
mission, 295 N.W. 1, 286 Wis. 240. 

78. Tex.—W. U. Tel. Co. v. Tcixas 

Employment Commission. Civ.App., 
243 S.W.2d 217, error dismissed. 
Sup., 24S S'.tV.Zd »4. ^ • 

79. —GeueraJ Co. t. TToem-'j 


plosment Compensation Board of 
Review, 53 A.2d 819, 160 PcuSuper. 
636—^Bliley Electric Co. v. Unem- 
plo 3 ment Compensation Board of 
Review. 45 A.2d 898, 158 Pa.Super. 
548. 

80. Neb.—Hunter v. MiUer, 27 N.W. 
2d 638. 148 Neb. 402. 

81. Ohio.—^Dworken v. Collopy, Ohio 
Com.Pl., 91 N.E.2d 664. 

Nature of statute 

Such a provision is not Intended as 
a means of punishing anyone for past 
conduct or affiliations, and is not pe¬ 
nal in nature, but is Intended simply 
as a means of preventing persons 
disloyal to the government from par¬ 
ticipating in its bounty.—Dworken v. 
Collopy, supra. 

82. Ohio.—^Dworken v, Collopy, su¬ 
pra. 

83. Okl.—Copeland v. Oklahoma Em¬ 
ployment Sec. Commission, 172 P. 
2d 420. 197 Okl. 429. 

Pa.—Keystone Min. Co. v. Unemploy¬ 
ment Compensation Board of Re¬ 
view. 75 A.2d 3. 167 Pa.Super. 256. 
Tex.—W. U. Tel. Co. v. Texas Em¬ 
ployment Commission. Civ.App.. 243 
S.W.2d 217, error dismissed. Sup., 
243 S.W.2d 154. 

84L Okl.—Copeland v. Oklahoma Em¬ 
ployment Sec. Commission, 172 P. 
2d 420. 197 Okl. 429. 

85, Tex.—^W. U. Tel. Co. v. Texas 
Employment Commission. Civ.App., 
243 S.W.2d 217, error dismissed. 
Sup., 248 S.W.2d 154. 

Old age benefits 

Fact that claimant received old age 
benefits would not disqualify him 
from receiving unemployment com¬ 
pensation.—Nel6on v. Review Board 
of Ind. Employment Sec. Division, 82 
N.B.2d 623. l'lyirid.App/10. 

86. "Tex—Tel. Cp.^ V. Texhs 
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a separation allowance or severance pay.S7 How¬ 
ever, some unemplo 3 niient compensation statutes 
dealing with the effect of dismissal payments have 
been held designed to prevent the payment of 
benefits during any period of idleness where claim¬ 
ant has received money the payment of which relates 
to the particular period of idleness ;88 and under 
some statutes an individual is ineligible for benefits 
during any week with respect to which he receives 
any unemplo 3 rment allowance or compensation 
granted by the United States under an act of con¬ 
gress to ex-servicemen in recognition of former 
military service.®® In some,®® but not other,®^ ju¬ 
risdictions, an employee receiving a pension is in¬ 
eligible for unemployment compensation. 

Dependence on wages. Some unemployment com¬ 
pensation statutes have been held not to require 
dependence on wages of employment as a condi¬ 
tion of the receipt of unemployment benefits.®® 


Receipt of benefits in another state. Under some 
statutes a person is disqualified from benefits in the 
state for the period during which he has received 
or is seeking unemployment benefits under an un¬ 
employment compensation law of another state,®^ 
the purpose of the statute being to prevent persons 
from collecting benefits from more than one state 
for the same week.®^ 

§ 157. Fact of Unemployment 

Unemployment compensation Is payable only to em¬ 
ployees who are in fact “unemployed’’ within the mean¬ 
ing of that term as defined or used in the statutes. 

In general, benefits are payable under an unem- 
plo 3 mient compensation act only to persons who 
are “unemployed” within the definition of that 
term in the act.®5 Ordinarily, under the statutes, 
a person is not deemed unemployed, so as to be 
entitled to benefits, for a week in which he has 


243 S.W.2d 217, error dismissed, 
Sup., 243 S.W.2d 154. 

87. Minn.—^Ackerson v. W. IT. Tel. 
Co., 48 N.W.2d 338, 234 Minn. 271. 

Tex.—W. IT. Tel. Co. v. Texas Em¬ 
ployment Commission, Civ.App., 243 
S.W.2d 217, error dismissed. Sup., 
243 S.W.2d 164. 

Severance pay as affecting: issue of 
unemployment see infra § 157. 

88. Pa.—^Fazio v. Unemployment 

Compensation Board of Review, 63 
A.2d 489, 164 Pa.Super. 9. 

88. Conn.—BEannan v. Administrator, 
Unemployment Compensation Act, 
75 A.2d 483, 137 Conn. 240. 
Subsdstenoe allowance 
Receipt of subsistence allowance 
by a veteran under federal Service¬ 
men’s Readjustment Act was an un¬ 
employment allowance or compensa¬ 
tion within disqualifying clauses of 
state Unemployment Compensation 
Act.—^Hannan v. Administrator, Un¬ 
employment Compensation Act, su¬ 
pra. 

90. Workers’ or employer’s plan 
The United Mine Workers’ pension 
plan is not merely mine workers* 
plan, agreed to by mine operators, 
but a “plan of an employer” within 
Employment Security Act, so that in¬ 
dividuals receiving pensions under 
such plan are ineligible for unem¬ 
ployment compensation chargeable to 
experience accounts of their former 
employers contributing to their pen¬ 
sion funds.—^Talley v. Review Board 
of Ind. Employment Sec. Division, 88 
N.B.2d 167, 119 Ind.App. 680. 

. CompensatloiL for loss of wages 
Under provision that individual 
shall be ineligible for benefits during 
any, week, he ^ reoeiyed. payment 
by Vay c^xppenqal^Ol^^for los^ of 
P Sd Is. wadi' 
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' by way of compensation for loss of 
wages when paid by former employer 
as result of forced retirement of em¬ 
ployee, and operates to disqualify 
recipient from receiving unemploy¬ 
ment benefits; and amendment to 
Unemployment Compensation Act 
which removed receipt of old age 
benefits under Social Security Act 
as disqualification did not indicate 
legrislatlve Intent to limit disqualifi¬ 
cation resulting from receipt of pay¬ 
ment by way of compensation for 
loss of wages.—^Kneeland v. Adminis¬ 
trator, Unemployment Compensation 
Act, 88 A.2d 376, 138 Conn. 630. 

91. Pension payments as wages or 
remuneration 

Pension payments do not constitute 
wages within the Unemployment 
Compensation Law, and receipt of a 
pension will not disqualify an em¬ 
ployee from receiving unemployment 
compensation if he meets the other 
requirements of the law; nor do pen¬ 
sion payments constitute remunera¬ 
tion within Unemployment Compen¬ 
sation Law, since the recipient per¬ 
forms no service during the period 
covered by the pension payments.— 
Keystone Min. Co. v. Unemployment 
Compensation Board of Review, 76 A. 
2d 3, 167 Pa.Super. 266. 

92. N.T.—^In re Leshner, 52 N.T.S. 
2d 587, 268 App.Div. 582. 

Pa.—Keystone Min. Co. v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 75 A.2d 3. 167 Pa.Super. 266. 

93. N.J.—^McLaughlin v. Board of 
Review, Unemployment Compensa¬ 
tion Commission, 71 A.2d 65 Q, 7 N. 
J.Super. 12. 

Change In eUgibllity 
Where unemplosnnent compensation 
^lalm^t^. exljiausted benefit' .^n one 
stat^ and filed a new, c^lm against 


state of forum after his base year 
had changed, and after he became in¬ 
eligible for benefits because his wage 
credits were less than minimum re¬ 
quired by statute for eligibility, his 
acceptance of benefits from other 
state barred his claim under local 
statute forbidding payments for 
weeks with respect to which he was 
paid benefits in another state.—^Mc¬ 
Laughlin V. Board of Review, Unem¬ 
ployment Compensation Commission,. 
71 A.2d 650, 7 N.XSuper. 12. 

94, N.J.—^McLaughlin v. Board of 
Review, Unemployment Compensa¬ 
tion Commission, supra. 

95. N.J.—^Battaglia v. Board of Re¬ 
view of Division of Employment 
(Sec. of Dept, of Labor & Industry, 
81 A.2d 186, 14 N.J.Super. 24. 

Pa.—^Urbach v. Unemployment Com¬ 
pensation Board of Review, 83 A. 
2d 392, 169 Pa.Super. 569. 

Severance of employer-employee re. 
lation 

(1) Under Unemployment Compen¬ 
sation Law totally disqualifying 
claimants for “voluntarily leaving 
work without good cause,” quoted 
phrase has been held to lmpox*t a 
complete severance of relation of em¬ 
ployee and employer.—^Tale & Towne 
Mfg. Co. V. Unemployment Compen¬ 
sation Board of Review, 62 A.2d 99. 
163 Pa.Super. 427. 

(2) However, it has also been held 
that total unemployment benefits 
may accrue, and a claim for such 
benefits may be allowed, to a claim¬ 
ant who complies with the statutory 
requirement governing such claim, 
without his discharge from, employ¬ 
ment and without the termination of 
the relationship of employer and eip- 
ployee.—^Horner Laqghlin China. Co. 
y.;,Hix,.j37 §JES,2q ^^49, m'lPr.Va J518. 
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earned more than a prescribed amount;®® and un¬ 
der a statute providing that an individual is 
deemed unemployed for any week during which he 
is not engaged in full-time work and with respect to 
which his remuneration is less than his weekly 
benefit rate, a claimant in order to be entitled to 
benefits must bring himself within both clauses 
of the definition.® 7 

Breach of contract by employer. An employee 
who has a contract with his employer for a definite 
period or for work during specified periods, and 
whose contract is breached by his employer, has 
been held not unemployed within the meaning of 
statutes defining an unemployed person to be one 
who, with respect to a specified period of time, 
performs no services for which remuneration is paid 
or payable, since, although he does not work, re¬ 
muneration is payable to him.®® 

Severance pay or voluntary dismissal payment. 
The receipt of severance pay has been held not to 
preclude an employee from being deemed unem¬ 
ployed so as to be eligible for benefits under an un¬ 
employment compensation act.®® However, under 
a statute providing that an employee does not be¬ 
come unemployed with respect to any week unless 
he has performed no services during the particular 
week and no remuneration is paid or payable to 
him with respect to such week, a voluntary dis¬ 


missal payment has been held to constitute remu¬ 
neration so as to preclude an employee who re¬ 
ceives it from becoming unemployed until the end 
of the period for which it was paid.^ 

Entry into unsuccessful business. One who on 
leaving his regular employment opened a business 
which he supervised but which was financially un¬ 
successful from the beginning has been held to be 
unemployed and, therefore, eligible for unemploy¬ 
ment benefits.® On the other hand it has been held 
that the words “unemployed individual,” as used in 
an unemployment compensation statute, are to be 
taken in their ordinarily accepted sense,® and that 
one who is engaged in rendering service for re¬ 
muneration or who devotes his time to the practice 
of a profession by which a living is customarily 
earned cannot be said to be unemployed.^ 

Expectation of reemployment. The fact that an 
employee expects to resume his previous employ¬ 
ment does not necessarily prevent him from being 
deemed unemployed and entitled to unemployment 
benefits if otherwise qualified.® 

§ 158. -Total or Partial Character 

<*Total unemployment” Is a prerequisite to unemploy, 
ment benefits under some statutes, although, as the 
term Is sometimes defined by statute, total unemploy¬ 
ment may embrace situations where a worker is In fact 
employed but earns less than a prescribed amount. 


96. Mich.—^Jones v. Appeal Board of 
Mich. Unemployment Compensation 
Commission, 52 N.W.2d 555, 332 
Mich. 691. 

N.T.—Claim of Stewart, 111 N.T.S. 
2d 192, 279 App.Div. 600. 

BeixnlmzseiiiexLt for waffes received 
Where employee obtained unem¬ 
ployment compensation benefits by 
means of misrepresentation or non¬ 
disclosure of material fact that he 
had received wages from employer 
during certain time and consequently 
was not imemployed, employee was 
disqualified from receiving benefits 
until he should make reimbursement. 
—^Jones V. Appeal Board of Mich. Un¬ 
employment Compensation Commis¬ 
sion, 52 !]Sr.W.2d 555. 832 Mich. 691. 

Payment for holidays 

(1) It has been held, where em-1 
ployer's contract with union provided 
that employees must have been avail¬ 
able for work the day next before 
holiday and the day next after holi¬ 
day In order to be entitled to holi¬ 
day pay, that wages paid for Christ¬ 
mas were in exchange for services, 
and were “remuneration” within Un¬ 
employment Compensation Act. and 
employees were not entitled to full 
unemployment compensation for lay- 
ofCs during Christmas week.—General 


Motors Corp. v. Michigan Unemploy¬ 
ment Compensation Commission. 49 
3Sr.W.2d 306, 331 Mich. 303. 

(2) However, It has also been held, 
where Christmas and New Tears 
came during layoff period, that claim¬ 
ants were entitled to unemployment 
insurance benefits based on total un¬ 
employment on such holidays, al¬ 
though claimants under terms of 
their labor agreement were entitled 
to be paid for those holidays.—Claim 
of Schultz, 74 N.T.S.2d 766, 272 App. 
Dlv. 1094. 

97. N.J.—^Battaglia v. Board of Re¬ 
view of Division of Employment 
Sec. of Dept, of Labor & Indus¬ 
try. 81 A.2d 186, 14 N.J.Super. 24. 

98. Pa.—Glen Alden Coal Co. v. Un¬ 
employment Compensation Board 
of Review. 79 A.2d 796, 168 Pa.Su- 
per. 534. 

Bemedles 

Such an employee must pursue the 
remedies provided by the contract, 
his claim being for the wages stip¬ 
ulated in the contract, or for dam¬ 
ages for its breach, not for unem¬ 
ployment benefits.—Glen Alden Coal 
Co. V. Unemployment Compensation 
Board of Review, supra. 

99. Minn.—^Ackerson v. W. U. Teh 
Co.. 48 N.W.2d 338. 
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Severance pay as affecting eligibil¬ 
ity for benefits generally see supra 
§ 156. 

1. Pa.—^Fazio v. Unemployment 

Compensation Board of Review, 63 
A.2d 489, 164 Pa.Super. 9. 

2. Cal.—-People v. Nest, 128 P.2d 444, 
53 Cal.App.2d Supp. 866. 

Entry into business as constituting 
good cause for leaving employment 
see infra $ 167. 

3. Mich.—Phillips V. Michigan Un¬ 
employment Compensation Com¬ 
mission, 35 N.W.2d 237, 323 Mich. 
188. 

4. Mich.—^Phillips v. Michigan Un¬ 
employment Compensation Com¬ 
mission, supra. 

Fraotloe of law 

An attorney employed in a manu¬ 
facturing plant, who was laid off and 
who resumed the practice of law in 
which he allegedly made only his ex¬ 
penses, was not an unemployed in¬ 
dividual within the Unemploinnent 
Compensation Act so as to be en¬ 
titled to the benefits payable there¬ 
under.—Phillips V. Michigan Unem¬ 
ployment Compensation Conunlssion, 
supra. 

6. Ind.—American Bridge Co. v. Re¬ 
view Board of Ind. Employment 
Sec. Division, 98 NJQ.2d 188. 
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Total unemplo 3 mient is a prerequisite to unem¬ 
ployment benefits under some statutes.® However, 
under statutes defining an individual as totally un¬ 
employed where his earnings for a specified period 
are below a prescribed amount, one who is in fact 
employed may nevertheless be deemed to be totally 
unemployed, within the meaning of the statute, be¬ 
cause of insufficient earnings from his employ- 
ment.7 Conversely, where total unemplo 3 mient, as 
defined by statute, requires not only a lack of em- 
plo 3 mient for the period involved but also a lack 
of compensation for such period, and employee who, 
although not actually working, nevertheless receives 
back pay for the period in question has been held not 
totally unemployed within the meaning of the stat¬ 
ute.® Under a statute defining a totally unemployed 
individual as one who in a given period earns no 
wages, and earns no other remuneration in excess 
of a specified amount, it is the remuneration earned, 
and not the remuneration received, which is the 
test,® and, hence, a mere showing of receipts from 
a vocation, in an amount less than that specified 
by the statute, is insufficient to show total employ¬ 
ment in the absence of any showing as to earnings 
for the prescribed period.^® Partial unemployment, 
as contemplated by some provisions, applies to a 
situation in which work is performed on a unitary 
part time basis, and not to a situation in which, for 


a definite period of time, no work whatsoever is 
performed.!! Partial unemplo^nment, it has been 
held, necessarily implies that there be some degree 
of employment, and, hence, if there is no employ¬ 
ment whatsoever, the unemployment is not partial 
but total in its nature.!® 

§ 159. -Vacations 

An employee who Is on vacation and receiving com¬ 
pensation by way of vacation pay Is generally held in¬ 
eligible for unemployment compensation. 

Unemployment compensation acts are generally 
construed not to permit the payment of unemploy¬ 
ment benefits for the period during which the em¬ 
ployee is on vacation and receiving compensation 
by way of vacation pay;!® during such period the 
employee, although not actually working, is deemed 
not to be unemployed within the meaning of the 
statutory provisions.!^ This result is not affected 
by the fact that the vacation with pay is given in 
conjunction with a termination of the employee’s 
services, so that the employee is not to return to his 
former emploiunent after the vacation period.!® 
Pa 3 maents to employees which constitute a bonus, 
rather than vacation pay, have been held not to 
operate to disqualify employees from unemplo 3 rment 
benefits for a period during which the place of 
business was closed down by the employer for a 
general vacation.!® Likewise, where an employee 


6. N.T.—^In re Skutnik, 51 N,T.S.2d 
711, 268 App.Dlv. 867, appeal de¬ 
nied 62 N.T.S.2d 937, 268 App.Div. 
1072. 

7. N.T.—Bryant v. Miller, 37 N.Y.S. 
2d 67, 264 App.Div. 970. 

8. N.T.—^In re Skutnik, 61 N.T.S.2d 
711, 268 App.Div. 367, appeal de¬ 
nied 52 N.Y.S.2d 937, 268 App.Div. 
1072. 

9. Mich,—PhUlips v. Michigan Un- 
emploTinent Compensation Com¬ 
mission, 85 N.W.2d 237, 323 Mich. 
188. 

10. Mich.—Phillips v. Michigan Un- 
emplosnnent Compensation Com¬ 
mission, supra. 

11. W.Va.—^Horner Laughlin China 
Co. V. Hix, 37 S.E.2d 649, 128 W.Va. 
613. 

12. W.Va.—^Horner Laughlin China 
Co. V. Hix, supra. 

TTnemploymeiLt held total 
The unemployment of a striking 
workman who voluntarily leaves his 
work and participates in an unau¬ 
thorized strike which results in a 
stoppage of work, and who, during 
stoppage of work, although not dis¬ 
charged, performs no services and 
becomes entitled to no wages, Is total 
and not partial In character.—Homer 
Laughlin China Co. v. Hix, supra. 


'13. Conn.—^Kelly v. Administrator 
Unemployment Compensation Act, 
72 A2d 54, 136 Conn. 482. 

HI.—Grobe v. Board of Review of 
Dept, of Labor, 101 N.E.2d 95, 409 
ni. 676. 

Mich.—^Renown Stove Co. v. Michigan 
Unemployment Compensation Com¬ 
mission, 44 N.W.2d 1, 328 Mich. 
436. 

Minn.—Hamlin v. Coolerator Co., 85 
N.W,2d 616, 227 Minn. 437. 

N.J.—^Battaglia v. Board of Review 
of Division of Employment Sec., of 
Dept, of Labor & Industry, 81 A.2d 
186, 14 N.J.Super. 24. 

Pa.—Sopko V. Unemployment Com¬ 
pensation Board of Review, 82 A.2d 
698, 168 PaSuper. 625—^Mattey v. 
Unemployment Compensation 
Board of Review, 63 A.2d 429, 164 
PaSuper. 36. 

Extra compensatloxi. which is re¬ 
ceived by workmen, pursuant to an 
agreement between employer and un¬ 
ion which represents workmen, and 
which is earned by continuous em- 
pl 03 rment and directly relates to va¬ 
cation period, is payment by way of 
compensation for wages lost during 
vacation period, and as such dis- 
quallfles workers from benefits dur¬ 
ing period of venation. 

Conn.—Kelly v. Administrator, Un- 
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emplosnnent Compensation Act, 72 
A.2d 54, 136 Conn. 482. 
m.—Grobe v. Board of Review of 
Dept of Labor, 101 N.E.2d 95, 409 
ni. 676. 

1^ Conn.—Kelly v. Administrator, 
Unemployment Compensation Act, 
72 A2d 54, 136 Conn. 482. 

N.H.—Wellman v. Riley, 67 A.2d 
428, 96 N.H. 607. 

N.Y.—In re Mullen, 100 N.Y.S.2d 706, 
277 App.Div. 1073. 

IB. N.Y.—Blitz V. Corsi, 91 N.Y.S.2d 
770, 276 App.Dlv. 1016. 

Ohio.—^Reid v. Board of Review, Bu¬ 
reau of Unemployment Compensa¬ 
tion of Ohio, 97 N.B.2d 31, 166 Ohio 
St 6. 

16. Mich.—^Hubbard v. Michigan Un¬ 
employment Compensation Com¬ 
mission, 44 N.W.2d 4, 328 Mich. 
444. 

Payments nnconneoted with vacation 
period 

(1) Where union contract provided 
that at end of each year employer 
was to make bonus payments to 
eligible employees in lieu of vaca¬ 
tion and contract made no provision 
for taking a vacation and did not 
speak in terms of payment of wages 
with respect to period during which 
a vacation was taken and there was 
, nothing in contract to connect pay- 
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was eligible for one week’s vacation with pay, the 
action of his employer in declaring a two-week shut- 
•down period pursuant to an agreement between 
-the employer and a union which represented em- 
'ployees did not have the effect of extending the 
employee’s vacation period, and he was unem- 
-ployed during the second week.^"^ 

^ 160. Cause of Unemployment in General 

In general, unemployment compensation is payable 
*to those who are unemployed because the employer Is 
unable to provide work, or because the work Is danger- 
'ous, or because the working conditions or wages are 
'below the prevailing standards. 

In general, the persons whom an unemployment 
-compensation act intends to benefit are those who 
are out of emplojnnent because the employer is 
•unable, for reasons beyond the employee’s control, 
to provide worl^ or because the proffered work en¬ 


dangers the health, safety, and morals of the em¬ 
ployee, or because the working conditions or wages 
are below the standards prevailing in the community 
for the same type of work.^^ 

§ 161. Fault of Employee 

The benefits of unemployment compensation statutes 
are generally confined to those who become unemployed 
through no fault of their own; but the authorities con¬ 
flict on whether the term ''fault” In this connection 
means merely failure or volition, or requires conduct of 
the employee which Is blameworthy or wrongful. 

The benefits of unemplo 3 rment compensation stat¬ 
utes are generally extended and confined' to those 
who are unemployed through no fault of their 
own.i^ According to some authorities, the word 
"fault,” as used in such statutes, is not limited to 
conduct of the employee which is blameworthy, 
culpable, wrongful, or worthy of censure,^® but 
means failure or volition.^^ According to other 


anent with vacation period, and 
iihereafter employer dOM-d plant for 
vacation period, employees who were 
•eligible to receive bonus payment 
were not ineligible for unemployment 
benefits on theory that they were 
-during vacation period voluntarily 
unemployed.—Hubbard v. Michigan 
fCTnemployment Compensation Com- 
•misslon, 44 N.W.2d 4, 328 Mich. 444. 

(2) Where work at canning com¬ 
pany was seasonal, and company 
:agreed with union that employees 
-with requisite seniority should re¬ 
ceive vacation of two weeks, but va¬ 
cation payment was four per cent of 
•employee's earnings for year, com- 
.pany coiJd not retroactively set va^ 
•cation time of employee, who had 
'been laid off but who was subse- 
•quently reSmployed, and thereby pre¬ 
vent that employee from receiving 
^compensation payments.—Campbell 
'Soup Co. V. Board of Review, Division 
•of Employment Sea, 89 A,2d 262, 20 
:N‘J‘.Suj>er. 80. 

17. Conn.—Schettlno v. Administra¬ 
tor Unemployment Compensation 
Act, 88 A.2d 217, 138 Conn. 253. 

18; Ind.—-White v. Review Board of 
Indiana Emplosnnent Security Di¬ 
vision, 52 500, 114 IndApp. 

883. 

■Pallore of industry to provide em- 
ployment 

In statutory provision declaring 
that economic insecurity due to ”un- 
•employment” Is a serious menace to 
health, morals, and welfare of state, 
•the quoted word means unemploy¬ 
ment resulting from failure of in¬ 
dustry to provide employment— 
Haynes v. Unemployment Compensa¬ 
tion Commission, 188 S.W‘.2d 77, 853 
Mo. 640. 

19. Ga-—^Ford Motor Co. v. Aber- 
-eromble, 62 S.E.2d 209, 207 Ga. 


464, conformed to 68 S.E.2d 4, 83 
GaApp. 158. 

Ind.—^Bedwell v. Review Board of 
Ind. Employment Sea Division, 88 
N‘.B.2d 916, 119 Ind.App. 607. 
Iowa.—^lowa Public Service Co. v. 

Rhode, 298 N.W. 794, 230 Iowa 761. 
Minn.—Ackerson v. W. U. Tel. Co., 
48 N.W.2d 888—Bucko v. J. P. 
Quest Foundry Co., 88 N.W.2d 223, 
229 Minn. 131—Ftannon v. Federal 
Cartridge Corp., 18 N.W.2d 249, 
219 Minn. 806, 158 AL.R. 889. 
N.T.—Claim of Palmieri, 95 N.Y.S.2d 
716, 276 App.Div. 417. 

Pa.—^Barclay White Co. v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, Dept of Labor and Industry, 
60 A2d 336, 356 Pa 48, certiorari 
denied Selfing v. Barclay White 
Co., 68 S.Ct 63, 332 U.S. 761, 92 
LbEd. 847—^Mattey v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 63 A.2d 429, 164 PaSuper. 
86—^Mlchalsky v. Unemployment 
Compensation Board of Review, 62 
A2d 118, 163 PaSuper. 486—De¬ 
partment of Labor and Industry, 
Bureau of Employment and Unem¬ 
ployment Compensation v. Unem¬ 
ployment Compensation Board of 
Review, 94 A.2d 667, 148 PaSuper. 
246—^Department of Labor and In¬ 
dustry V. Employment Compensa¬ 
tion Board of Review, 8 A2d 211, 
188 PaSuper. 518. 

Good faith 

Where voltmtary act of leaving 
employment constitutes a fault with¬ 
in meaning of Unemployment Com¬ 
pensation Law, claimant's good faith 
in committing the culpable act Is im¬ 
material, and claim will be rejected, 
—^Department of Labor & Industry 
of Commonwealth of Pa v. Unem¬ 
ployment Compensation Board of, Re¬ 
view, 65 A2d 436, 164 PaSuper. 421, 
reversed on other grounds 67 A2d 
114, 362 Pa 342. 
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20. Ind.—-W'alter Bledsoe Coal Co. v. 
Review Board of Employment Se¬ 
curity Division of Department of 
Treasury, 46 N.E.2d 477, 221 Ind. 
16, followed in Peabody Coal Co. v. 
Lambermont, 46 N.R2d 706, 112 
Ind.App. 718—Auker v. Review 
Board Ind. Employment Sea Divi¬ 
sion, 71 ]S‘.E.2d 629, 117 Ind.App. 
486. 

Iowa—^Moulton v, Iowa Employment 
Sea Commission, 34 N.W.2d 211, 
239 Iowa 1161. 

Okl.—^Board of Review v. Mid-Conti¬ 
nent Petroleum Corp., 141 P.2d 69, 
193 Okl. 86. 

2L Ind.—-Walter Bledsoe Coal Co. v. 
Review Bocu^l of Employment Se¬ 
curity Division of Department of 
Treasury, 46 N.E.2d 477, 221 Ind. 
16, followed in Peabody Coal Co. v. 
Lambermont, 46 N.B.2d 706, 112 
Ind.App. 718—^Bedwell v. Review 
Board of Ind. Employment Sea 
Division, 88 N.B.2d 916, 119 Ind. 
App. 607—-White V. Review Board 
of Indiana Employment Security 
Division, 62 N.E.2d 500, 114 Ind. 
App. 388. 

Iowa—^Moulton v. Iowa Employ¬ 
ment Sea Commission, 34 N.W.2d 
211, 239 Iowa 1161. 

Okl.—^Board of Review v. Mid-Con¬ 
tinent Petroleum Corp., 141 P.2d 
69, 198 Okl. 36. 

Voluntary unemployment see Infra 
S 164. 

Tolontarily qnJlttiiig to seek higher 
pay 

The word "fault" as used In sec¬ 
tion of Emplosonent Security Act de¬ 
claring the purpose of the act to be 
to provide benefits for persons unem¬ 
ployed through no fault of their own,' 
eta, does not mean that under war¬ 
time conditions a perspn with regu¬ 
lar employment with which he has 
been satisfied may voluntarily quit 
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authorities, however, the word “fault,” as used 
in provisions of this nature, connotes more than 
volition or a voluntary act,^^ and connotes an act 
to which blame, censure, impropriety, shortcoming, 
or culpability attaches.^3 

Legislative declaration of policy. Where one 
section of an unemployment compensation act con¬ 
tains a declaration of policy that the unemplo^-ment 
reserves are to be used for the benefit of persons 
unemployed through no fault of their own, and an¬ 
other provision deals explicitly with the subject of 
<iisqualification for benefits under certain circum¬ 
stances, it has been held that the negative words of 
the section containing a declaration of policy should 
be construed as subject to the express provisions of 
the other section,24 and that, if there is any incon¬ 
gruity between the general policy provision and the 
result of the particular provisions, the incongruity 
may be eliminated only by the legislature.26 On the 
other hand, it has been held that a section of an 
unemployment compensation act containing a dec¬ 
laration of policy to the effect that the act is de¬ 
signed to aid those who become unemployed through 
no fault of their own is not a mere preamble to 
the statute, but a constituent part of it, to be 
considered in construing or interpreting the act,^® 
and that subsequent provisions as to eligibility or 
ineligibility for compensation must all be read and 
construed as subject to this basic and fundamental 

declaration.^^ 


Imprisonment, One who has become unemployed 
by reason of his conviction and imprisonment for 
crime is ineligible for unemployment benefits where 
the statutes permit the payment of benefits only to 
those workers who have become unemployed 
through no fault of their own,2S and this is true 
notwithstanding the crime of which he \va,s con¬ 
victed was not committed against his employer.^® 

§ 162. - Misconduct 

The discharge of an employee for willful misconduct 
generally deprives him of the right to unemployment 
compensation; but such misconduct requires a showing 
of acts which are intentionally wrongful, or which in¬ 
dicate a wanton disregard of the employer’s interests, 
rather than mere Inefficiency or errors of Judgment. 

Under some unemployment compensation statutes 
an employee who is discharged for willful miscon¬ 
duct in the course of his emplo 3 mient loses rights 
to unemplo 3 rment benefits which would otherwise 
have been available.®® Under some provisions, an 
employee so discharged is not to be barred from 
all rights to unemployment benefits, but merely 
suffers a deferment of such rights.®^ It is some¬ 
times required that the employee’s discharge or un¬ 
employment be wholly attributable to his own con¬ 
duct, in order to deprive him of unemplo 3 rment 
compensation.®® 

In determining what constitutes willful miscon¬ 
duct the standard to be applied is that of the em¬ 
ployment contract, express or implied, which fixes 
the worker’s duties in connection with his work.®® 


work and seek higher pay and receive 
benefits until he finds a position more 
to his liking* or decides to return to 
his previous employment.—Walter 
Bledsoe Coal Co. v. Review Board of 
Employment Security Division of De¬ 
partment of Treasury, 46 TT.E.2d 477, 
221 Ind. 16, followed in Peahody Coal 
Co. V. Lambermont, 46 N.B.2d 706, 
112 Ind.App. 718. 

Bemoval to new location 
A claimant for unemployment com¬ 
pensation is not unemployed through 
no fault of his own if he leaves an 
area where suitable employment is 
available, and goes to another loca¬ 
tion for recreational purpose or be¬ 
cause of domestic obligations, wholly 
disconnected with any interest in the 
existence of work opportunities 
there.—^Walton v. Wilhelm, 91 N.E.2d 
373, 12-0 Ind.App. 218. 

SSL Pa.—Department of Labor & In¬ 
dustry of Commonwealth of Pa. v. 
Unemployment Compensation 
Board of Review, 65 A.2d 436, 164 
Pa.Super. 421, reversed on other 
grouxMls 67 A.2d 114, 362 Pa. 342. 

23. Pa.—^Department of Labor & In¬ 
dustry of Commonwealth of Pa. v. 


Unemployment Compensation 
Board of Review, supra. 

24. Md.—^Tucker v. American Smelt¬ 
ing & Refining Co., 55 A.2d 692, 189 
Md. 250. 

25. Md.—^Tucker v. American Smelt¬ 
ing & Refining Co., supra 

26. Pa—^Barclay White Co, v. Un¬ 
employment Compensation Board 
of Review, Dept, of Labor and In¬ 
dustry, 50 A.2d 336, 356 Pa 43, ceiv 
tiorari denied Seifing v. Barclay 
White Co., 68 S.Ct. 63, 332 U.S. 761, 
92 L.Ed. 847—^Department of La¬ 
bor and Industry, Bureau of Em¬ 
ployment and Unemployment Com¬ 
pensation V. Unemployment Com¬ 
pensation Board of Review, 24 A.2d 
667, 148 PaSuper. 246. 

27. Pa—^Department of Labor and 
Industry, Bureau of Employment 
and Unemployment Compensation 
V. Unemployment Compensation 
Board of Review, supra 

28. Pa—^Michalsky v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 62 A.2d 113, 163 PaSuper. 
436—^Department of Labor and In¬ 
dustry, Bureau of Employment and 
Unemployment Compensation v. 
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Unemployment Compensation 
Board of Review, 24 A.2d 667, 148 
PaSuper. 246. 

29 . Pa—Department of Labor and 
Industry, Bureau of Employment 
and Unemployment Compensation 
V. Unemployment Compensation 
Board of Review, supra 
30- Conn.—^Bigelow Co. v. Wasellk, 
50 A.2d 769, 133 Conn. 304. 

Pa—^Yellow Cab Co. of Philadelphia 
V. Unemployment Compensation 
Board of Review, 90 A.2d 599, 170 
PaSuper. 625—^Bates v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 90 A.2d 379, 171 PaSuper. 
529. 

31. Tenn.—^Mllne Chair Co. v. Hake, 
230 S.W.2d 393, 190 Tenn. 395. 

Wash.—^Mulhausen v. Bates, 114 P.2d 
995, 9 Wash.2d 264. 

32. Idaho.—Webster v. Potlatch 
Forests, 187 P.2d 527, 68 Idaho 1. 

83. Pa—Detterer v. Unemployment 
Compensation Board of Review, 77 
A.2d 886, 168 PaSuper. 29L 
Breach of duty to employer 
An essential element of misconduct 
connected with the work is a breach 
of employee’s duty to his employer. 
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Willful misconduct depriving an employee of un- 
emplojnnent compensation is improper or wrong 
conduct which is intentional,34 that is, such as is 
done purposely with knowledge or it may con¬ 
sist of an act which shows a wanton or willful 
disregard of the employees interests.®® Deliberate 
violations or disregard of standards of behavior 
which the employer has the right to expect of his 
employee constitutes misconduct.®^ As has been 
stated, willfulness exists where the injury to the 
employer, although realized, is so recklessly disre¬ 
garded that, even though there is no actual intent. 


there is at least a willingness to inflict harm, or a 
conscious indifference to the perpetration of the 
wrong;®® in such case a constructive intention is 
imputable to the employee.®® 

Misconduct which will deprive an employee of un¬ 
employment compensation requires more than mere 
inefficiency or unsatisfactory conduct,^® or a failure 
in good performance as the result of inability or 
incapacity,4i or errors in judgment or discretion 
committed in good faitL^® Such misconduct is 
not shown by a single dereliction or minor and 


—Detterer t. Unemployment Com¬ 
pensation Board of Review, supra. 
Connection with, work 

(1) Workers unemployed by reason 
of misconduct in connection with 
their obligations to their employer 
are not disqualified from receiving 
unemployment benefits under stat¬ 
ute disqualifying one who has been 
discharged for gross ^misconduct in 
connection with work.**—^Milne Chair 
Co. V. Hake, 280 S.W.2d 898, 190 
Tenn. 395. 

(2) Where employer continued to 
receive employee's services with full 
knowledge of employee's disability, 
discharge of employee was not au¬ 
thorized on ground that failure to 
disclose disahility when he secured 
employment was tantamount to mis¬ 
conduct connected with work.—Jones 
V. Appeal Board of Mich. Unemploy¬ 
ment Compensation Commission, 62 
N.W.2d 655, 332 Mich. 691. 

34- Conn.—'Bigelow Co. v. Waselik, 
60 A.2d 769, 133 Conn. 304. 

Ind.—^Arthur Winer, Inc., v. Review 
Board of Ind. Employment Sec. Di¬ 
vision, 95 N.E.2d 214, 120 Ind.App. 
638—^2iIa.ssensaJe v. Review Board 
of Ind. Employment Sec. Division, 
94 N.E.2d 673, 120 IndLApp. 604— 
Merkle v. Review Board of Ind. 
Employment Sec. Division, 90 N.E. 
2d 624, 120 Ind.App. 103. 

36. Conn.—^Bigelow Co. v. Waselik, 
50 A.2d 769, 133 Conn. 304. 

38. Ind.—-Arthur Winer, Ina, v. Re¬ 
view Board of Ind. Employment 
Sec. Division, 96 N.E.2d 214, 120 
IndA.pp. 688—^Massengale v. Re¬ 
view Board of Ind. Employment 
Sec. Division, 94 N‘.B.2d 673, 120 
Ind.App. 604—Merkle v. Review 
Board of Ind. Employment Sec. 
Division, 90 NJS.2d 524, 120 Ind. 
App. 108. 

Pa—^Detterer v. Unemployment Com¬ 
pensation Board of Review. 77 A.2d 
886, 168 PaSuper. 291. 

37. Ind.—Arthur Winer, Ina, v. Re¬ 
view Board of Ind. Employment 
Sec. Division, 96 N.E.2d 214, 120 
IndApp. 638—^Massengale v. Re¬ 
view Board of Ind. Emplosnnent 
Sec. Division, 94 K.E.2d 678, 120 
IndApp. 604. 


Pa—Detterer v. Unemployment Com¬ 
pensation Board of Review, 77 A.2d 

886, 168 PaSuper. 291. 

Wis.—^Boynton Cab Co. v. Neubeck, 

296 N.W. 636, 237 Wis. 249. 

Cironmstaaoes ooastttutiiig willful 
mlsconduot 

(1) Sleeping while on duty.—Sun 
Shipbuilding & Dry Dock Co. v. Un¬ 
employment Compensation Board of 
Review, 82 A2d 58, 169 PaSuper. 898 
—^Laney v. Unemplosrment Compen¬ 
sation Board of Review, 76 A2d 487, 

167 PaSuper. 561. 

(2) Loafing on the job and habitu¬ 
ally reporting late for work over a 
period of several weeks without good 
cause in violation of employer's rules 
and after repeated warnings.—Side- 
rlo V. Unemployment Compensation 
Board of Review, 82 A2d 567, 168 
PaSuper. 642. 

(3) Inexcusable and unexplained 
failure, neglect, or refusal of claim¬ 
ant to perform duties assigned to 
him during temporary period when 
there was no work in his own de¬ 
partment, especially where he had 
been warned relative to his conduct. 
—Sopko V. Unemployment Compensa¬ 
tion Board of Review, 82 A2d 698, 

168 PaSuper. 625. 

(4) Unreasonable refusal to make 
a trip where claimant's contract of 
employment made travel within state 
a part of his duties.—^Levine v. Un¬ 
employment Compensation Board of 
Review, 86 A2d 634, 170 PaSuper. 
40L 

(5) Inducing an illegal stoppage 
of work amounting to a wildcat 
strike following a groundless labor 
dispute.—^Yellow Cab Co. of Phila¬ 
delphia V. Unemployment Compensa^ 
tlon Board of Review, 90 A2d 599, 
170 PaSuper. 625. 

(6) Causing constant friction with 
superintendent as to method of do¬ 
ing assigned work, as to amount of 
work to be done, and as to type of 
assistance furnished employee, and 
on many occasions failing to comply 
completely with instructions of su¬ 
perintendent.—^Detterer v. Unemploy¬ 
ment Compensation Board of Review, 
77 A2d 886, 168 PaSuper. 291. 
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(7) Employee's deliberate attack on 
assistant superintendent, even if as¬ 
sistant superintendent called em¬ 
ployee an opprobrious name.—-Thome 
V. Unemployment Compensation 
Board of Review, 76 A2d 486, 167 
PaSuper. 672. 

CireunstaiLoeB not oonstitatlng mis- 
conduot 

(1) Failure of employee, who was 
not a union member, to use union 
to present a grievance or to use pro¬ 
cedure provided by union's collective 
bargaining agreement.—Webster v. 
Potlatch Forests, 187 P.2d 627, 63 
Idaho 1. 

(2) Bringing of action against em¬ 
ployer for statutory penalty for re¬ 
duction of wages without statutory 
notice.—M. F. A Milling Co. v. Un- 
emplosrment Compensation Commis¬ 
sion, 169 S.W.2d 929, 360 Mo. 1102, 
146 AL.R. 239. 

(3) A taxicab driver's violations of 
employer's rules in failing properly 
to report two accidents, or his acci¬ 
dent record not showing unreason¬ 
able and improper conduct from 
which could be imputed a lack of 
proper regard for employer's inter¬ 
ests.—^Boynton Cab Co. v. Neubeck, 
296 N.W. 686, 237 Wis. 249. 

(4) Other circumstances.—William 
M. McClalm, Inc. v. Unemployment 
Compensation Board of Review, 84 
A.2d 621, 170 Pa.Super. 119. 

38- Pa.—^Allen v. Unemployment 
Compensation Board of Review, 77 
A2d 889, 168 Pa.Super. 295—Saba- 
telli V. Unemployment Compensa/- 
tion Board of Review, Dept, of La^- 
bor & Industry, 76 A2d 664, 163 
Pa.Super. 85. 

39. Pa.—Sabatelli v. Unemployment 
Compensation Board of Review,. 
Dept of Labor & Industry, supra. 

40. N.C.—State ex rel. Emplosrment 
Sec. Commission v. Smith, 69 S.E. 
2d 32, 235 N.C. 104. 

Wis.—^Boynton Cab Co. v. Schroeder,. 
296 N.W. 642, 237 WiS. 264. 

41. Wis.—^Boynton Cab Co. v. Neu¬ 
beck, 296 N.W. 636, 237 Wis. 249. 

42. Wis.—^Boynton Cah Co. v. Neu¬ 
beck, supra. 
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casual acts of negligence or carelessness,^^ or by 
inadvertencies or ordinary negligence in isolated 
instances.44 On the other hand, a series of ac¬ 
cidents, attributable to negligence, occurring peri¬ 
odically and with consistent regularity, which pro¬ 
duce substantial financial loss to the employer, will 
support the conclusion that the employee has reck¬ 
lessly or carelessly disregarded his duties, or has 
been indifferent to the requirements of his occupa¬ 
tion, and is, therefore, guilty of willful miscon- 
duct.**® Misconduct may consist of carelessness or 
negligence of such degree or recurrence as to 
manifest culpability, wrongful intent, or evil design, 
or to show an intentional and substantial disregard 
of the employer’s interests or of the employee’s 
duties and obligations to his employer.^6 

Strict construction. Where the term "miscon¬ 
duct,” as used in an unemplo 3 mient compensation 
statute excepting employees discharged for mis¬ 
conduct from the benefits of the statute, is of 
ambiguous or doubtful import, the court will ap¬ 
ply the rule requiring a strict construction of 
statutes providing for. forfeitures,and will con¬ 
strue the term in a manner least favorable to 
working a forfeiture, so as to minimize the penal 
character of the provision by excluding cases not 
clearly intended to be within the exception.-** 


Condonation. The mere fact that an employee is 
not discharged forthwith because of an act amount¬ 
ing to misconduct does not necessarily constitute a 
condonation of such misconduct, particularly where 
on his resumption of work he is warned that he 
will be discharged for such conduct in the future.^^ 

Absence from work. Absence from work with¬ 
out sufficient reason, particularly in the face of 
warnings by the employer, may amount to willful 
misconduct, so as to preclude an employee dis¬ 
charged therefor from obtaining unemployment 
benefits.50 A chronic absence of the employee 
from work without notice and without permission 
shows a willful disregard of the employer’s interests 
amounting to misconduct, and if the employee is 
discharged by reason thereof he becomes ineligible 
for benefits, at least, under some provisions, for a 
certain period of time.5i If the conditions of the 
emplo 3 rment cause illness, consequent absences of 
the employee will not render him guilty of willful 

misconduct.52 

§ 163. -Violation of Rules 

An employee's deliberate violation of a reasonable 
rule In connection with his work Is sufficient to- con¬ 
stitute wilifui misconduct which wlli result in a loss 
of unemployment benefits where he Is discharged for 
such violation. 


43. Pa.—^Allen v. Unemployment 
Compensation Board of Review, 77 
A.2d 889, 168 Pa.Super. 295. 

44. Wis.—^Boynton Cab Co. v. Neu- 
beck, 296 N.W. 636, 237 Wis. 249. 

45. Pa.—Allen v. Unemployment 
Compensation Board of Review, 77 
A.2d 889, 168 Pa.Super. 295. 

PreaneiLt acddeiLts of driver 

(1) Where tajcicab driver was In¬ 
volved in eiirht traffic accidents over 
a period of twenty-one months, and 
five of accidents occurred in last six 
months of his emplo 3 ^ent, driver 
was grullty of misconduct connected 
with his work.—Allen v. Unemploy¬ 
ment Compensation Board of Review, 
supra. 

(2) Taxicab driver's dlschar^re was 
based on misconduct, so that driver 
was not entitled to unemployment 
compensation benefits, notwithstand- 
ingr driver was not to blame for traf¬ 
fic accident which occurred Just prior 
to driver's dischar^re, where It ap¬ 
peared that driver had been ^ruilty 
of several prior acts constituting 
misconduct and had been allowed to 
resume his work with warning that 
he would be discharged if he had an¬ 
other accident.—Checker Cab Co. v. 
Industrial Commission, 8 N.W. 2d 286, 
242 Wis. 429. 

46. Ind.—Arthur Winer, Inc., v. Re¬ 
view Board of Ind. Employment 
Sec. Division, 95 N.E.2d 214, 120 


Ind.App. 638—^Massengale v. Re¬ 
view Board of Ind. Employment 
Sec. Division, 94 N.E.2d 673, 120 
Ind.App. 604. 

Pa—^Detterer v. Unemployment Com¬ 
pensation Board of Review, 77 A.2d 
886, 168 PaSuper. 291. 

Wis.—^Boynton Cab Co. v. Neubeck, 
296 N.W. 636, 237 Wis. 249. 

47- Wis.—^Boynton Cab Co. v. Neu¬ 
beck, supra 

48- Wis.—Boynton Cab Co. v. Neu¬ 
beck, supra 

49. Wis.—Checker Cab Co. v. Indus¬ 
trial Commission, 8 N.W. 2d 286, 
242 Wis. 429. 

50- Pa—Sun Shipbuilding & Dry 
Dock Co. V. Unemployment Com¬ 
pensation Board of Review, 82 A.2d 
674—^Luciano v. Unemployment 
Compensation Board of Review, 82 
A.2d 600, 169 PaSuper. 155—Butch- 
ko V. Unemployment Compensation 
Board of Review, 82 A.2d 282, 168 
PaSuper. 618—Devlin v. Unem- 
pl 03 ncnent Compensation Board of 
Review, 67 A.2d 639, 165 PaSuper. 
153. 

Absence from work as voluntary un¬ 
employment see infra S 165. 
Beason for rule 

The element of willfulness Is pres¬ 
ent in such situations, and prejudice 
to the employer’s interests is ob¬ 
vious; absences from work affect 
production, freauently make it Im¬ 
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possible to utilize to the full extent 
the services of employees who are 
present and, when repeated time and 
again, without Justification, tend to 
disrupt the discipline and order 
necessary for the proper maintenance 
of any enterprise.—^Devlin v. Unem¬ 
ployment Compensation Board of Re¬ 
view, 67 A.2d 639, 165 PaSuper. 153. 
Beligions holiday 

Where employee requested time off 
for observance of a religious holiday 
but employee’s union prevented sub¬ 
stitution of another employee to take 
his place on holiday, and employee 
left Job and registered for unem¬ 
ployment benefits before commence¬ 
ment of holiday and did not report 
on his next work day despite request 
of employer to see his superintendent 
before resuming work, employee was 
not entitled to unemployment com¬ 
pensation benefits, since employer 
had good cause for discharge.—Mees* 
Bakery v. Unemployment Compensa¬ 
tion Board of Review, 82 A.2d 68, 
169 PaSuper. 7. 

51- Ind.—^Merkle v. Review Board 
of Ind. Employment Sec. Division, 
90 N.E.2d 524, 120 IndLApp. 108. 

52. Pa—^Devlin v. Unemployment 
Compensation Board of Review, 67 
A.2d 639, 165 PaSuper. 153. 
Unemployment caused by age or phy^ 
sical condition as voluntary unem* 
ployment see infra S 166. 
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An employee’s deliberate violation of a reasonable 
rule in connection with his work is sufficient to con¬ 
stitute willful misconduct which, when it results 
in his discharge, renders him ineligible for unem- 
plojTnent compensation, at least, under some stat¬ 
utes, for a specified period of time.53 However, 
if by direct proof or as an inference from the cir¬ 
cumstances it appears that an employee’s viola¬ 
tions of rules, causing his discharge, were the re¬ 
sult of thoughtlessness or inadvertence, he is not 
guilty of willful misconduct rendering him ineligible 
for unemployment benefits.^^ 


81 C.J.S. 

§ 164. Voluntary Abandonment of Employ* 
ment 

Employees who voluntarily leave their work are* 
generally disqualified, at least temporarily, from receiv¬ 
ing unemployment compensation; but there Is a differ¬ 
ence of Judicial opinion as to whether a person Is to- 
be deemed voluntarily unemployed where his unemploy¬ 
ment results from a change in personal circumstances 
beyond his control, rather than from a failure of In¬ 
dustry to provide employment. 

Employees who leave their work voluntarily are 
generally held disqualified, either entirely or for- 
an initial waiting period, from obtaining imemploy- 
ment benefits.^^ Qn the other hand, with respect 
to the question of voluntary unemployment, an em- 


63- Conn.—Bigelow Co. v. Wasellk, 
50 A.2d 769. 133 Conn. 304. 

Ind.—Arthur Winer, Inc., v. Review 
Board of Ind. Employment Sec. Di¬ 
vision. 95 N.B.2d 214, 120 Ind.App. 
218—^Massengale v. Review Board 
of Ind. Employment Sec. Division, 
94 N.E.2d 673. 120 Ind.App. 604— 
Merkle v. Review Board of Ind. 
Emplo^mient Sec. Division, 90 N.E. 
2d 524, 120 Ind.App. 108. 

Pa.—^Detterer v. Unemployment Com¬ 
pensation Board of Review, 77 A.2d 
886, 168 Pa.Super. 291. 

Union solicitation 

(1) Employer's rule prohibiting the 
taking up of solicitations on behalf 
of any organization during time em¬ 
ployees were being paid by employer 
unless authorized by management is 
reasonable, and unauthorized solici¬ 
tation during working time to obtain 
members for union with knowledge 
of the rule was a deliberate violation 
and constituted wilful misconduct 
precluding recovery of unemploy¬ 
ment compensation for specified peri¬ 
od.—^Bigelow Co. V. Waselik, 50 A.2d 
769, 133 Conn. 304. 

(2) An employee who during lunch 
hour gave fellow employee a union 
card at request of the fellow em¬ 
ployee was not engaged in soliciting 
within prohibitory rule of employ¬ 
er, and discharge for giving the card 
was not for cause so as to preclude 
recovery of unemployment compen¬ 
sation.—Urick V. Appeal Board of 
Mich. Unemployment Compensation 
Commission, 39 N’JW.2d 85, 325 MioA. 
599. 

64. Conn.—A. C. Uilbert Co. v. Kor- 
dorsky, 56 A.2d 169, 134 Conn. 209. 

66. Ala—^Department of Industrial 
Relations v. Mann, 50 So.2d 780, 35 
AlaApp. 505, certiorari stricken 
Mann v. Department of Indus. Re¬ 
lations, 50 So.2d 786, 255 Ala 201— 
Department of Industrial Relations 
V. Pesnell, 199 So. 720, 29 Ala-App. 
528, certiorari denied Ex parte Pes¬ 
nell, 199 So., 726, 240 Ala 457, cer¬ 
tiorari denied Pesnell v. Depart¬ 
ment of Industrial R^atlons of 


Alabama, 61 S.Ct 1113, 313 U.S. 
690, 85 L.Ed. 1545. 

Alaska—^Aragon v. Unemployment 
Compensation Commission of Ter¬ 
ritory of Alaska, 10 Alaska 236, re¬ 
versed on other grounds 149 F.2d 
447, affirmed in part and reversed 
in part on other grrounds 67 S.Ct. 
245. 329 U.S. 143, 91 L.Ed. 136. 

Conn.—^Baldassaris v. Egan, 68 A.2d 
120. 135 Conn. 695. 

Ga—-Ford Motor Co. v. Abercrombie, 
62 S.R2d 209, 207 6a 464, con¬ 
formed to 63 S.E.2d 4, 83 GaApp. 
158. 

m.—American Steel Foundries v. 
Gordon. 88 N.E.2d 465, 404 Ill. 174. 

Ind.—-Walter Bledsoe Coal Co. v. Re¬ 
view Board of Employment Se¬ 
curity Division of Department of 
Treasury. 46 N'.E.2d 477, 221 Ind. 
16, followed in Peabody Coal Co. v. 
Lambermont, 46 N.E.2d 706, 112 
Ind.App. 718—^Bedwell v. Review 
Board of Ind. Employment Sec. Di¬ 
vision, 88 N.E.2d 916, 119 Ind.App. 
607. 

Iowa—Moulton v. Iowa Employment 
Sec, Commission, 34 N.W.2d 211, 
239 Iowa 1161—Iowa Public Serv¬ 
ice Co, V. Rhode, 298 N.W. 794, 230 
Iowa 751. 

Mass.—^Moen v. Director of Division 
of Employment Sec., 85 N.E.2d 779, 
324 Mass. 246, 8 A.L.R.2d 429. 

Neb,—^Deshier Broom Factory v. 
Kinney, 2 N,W,2d 332, 140 Neb. 889. 

N.J.—Valenti v. Board of Review, 66 
A.2d 565, 4 N.J.Super. 162, reversed 
on other grounds 72 A.2d 516, 4 
N.J. 287. 

N.T.—Bosco V. Corsi. 102 N.T.S.2d 
165, 278 App.Div. 599. 

Ohio.—Kut V. Albers Super Markets, 
66 N.E.2d 643, 146 Ohio St 522. 
appeal dismissed 67 S.Ct 86, 329 
U.S. 669, 91 L.Ed. 590, rehearing 
denied 67 S.Ct 186, 329 U.S. 827, 
91 L.Ed. 702. 

Pa—Sun Shipbuilding & Dry Dock 
Co. V. Unemployment Compensa¬ 
tion-Board of Review, 56 A.2d 254, 
358 Pa 224—Michalsky v. Une]m- 
ployment Compensation Board of 
Review, 62 A.2d 113, 163 PaSuper. 
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436—^Mandel v. Unemployment 
Compensation Board of Review, 15 
A.2d 479, 141 PaSuper. 680—De¬ 
partment of Labor and Industry 
V. Unemployment Compensation 
Board of Review, 8 A.2d 211, 133: 
PaSuper. 518. 

S.D.—John Morrell & Co. v. Unem¬ 
ployment Compensation Commis¬ 
sion, 13 N.W.2d 498, 69 S.D. 618. 
Relief for involuntary employment, 
as purpose of statutes see supra. 
5 79. 

Beason for mle 

It would be inequitable and unjust 
to compel employer to contribute his 
money to fund from which unem¬ 
ployment compensation is paid for' 
express purpose of paying em¬ 
ployees during periods of Involuntary 
unemployment and then to divert 
employer’s contribution from its- 
lawful purpose by giving it to former- 
employees during unemployment 
brought about by their voluntary and’ 
deliberate act—^Ford Motor Co. v. 
Abercrombie, 62 S.E.2d 209, 207 Ga^ 
464, conformed to 63 S.E.2d 4, 83 Ga. 
App. 158. 

Tiolation of contract 
One who voluntarily leaves his-, 
work in violation of existing con¬ 
tract between his duly certified un¬ 
ion and his employer is not within- 
coverage of unemployment compen¬ 
sation law.—^Duquesne Brewing Co. 
of Pittsburgh V. Unemployment Com¬ 
pensation Board of Review, 59 A.2dU 
913, 359 Pa 635. 

FenaltLes 

Under some statutes the fact that 
the employee has voluntarily left his. 
work does not deprive him of all 
unemployment benefits but merely- 
subjects him to penalties of a long¬ 
er waiting period and decreased, 
benefits.—^Brown-Brockmeyer Co. v. 
Roach, 76 NJBJ.2d 79. 148 Ohio St. 511' 
—Brown-Brockmeyer Co. v. Roach,. 
70 N.E.2d 481, 81 Ohio App. 16, re¬ 
hearing denied 71 ]^.E.2d 32Q, appeal 
dismlssefi 78 N.E.24 377, 148 Ohio St.. 
1 ^ 5 . 
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ployee is entitled to compensation where he is pre¬ 
vented from working through no act of his own,5« 
as, for example, where he is barred by force from 
the premises where he has been working.^^ The 
meaning of the word “voluntarily,” as used in a 
provision prohibiting the payment of unemployment 
benefits to one who has left his emplo 3 mient volun¬ 
tarily, is to be determined in the light of the pur¬ 
pose and intent of the statute, considered as a 
whole,®^ and with special reference to declarations 
of public policy and to sections prescribing the 
qualifications required to secure compensation and 
enumerating the causes which make an employee in¬ 
eligible for compensation.^^ 


It has been held that involuntary unemployment, 
for which unemplo 3 mient compensation acts are de¬ 
signed to provide, refers to unemployment resulting 
from a failure of industry to provide stable em¬ 
ployment,®® rather than situations where a person 
becomes unemployed, through no culpable act of 
his own, by reason of changes in personal condi¬ 
tions or circumstances it presupposes a lack of 
available work;®^ and an employee ordinarily is 
deemed to have left his work voluntarily when he 
has left of his own motion or accord as opposed 
to a discharge, dismissal, or layoff by the employer, 
or other action by the employer severing relations 
with his employees.®® 


56. Cal.—Bodlnson Mtg. Co. v. Cali¬ 
fornia Employment Commission, 
109 P.2d 936. 17 Cal.2d 821. 

57. Cal.—^Bodinson Mfgr. Co. v. Cali¬ 
fornia Employment Commission, 
supra. 

58. Pa.—^Department of Labor and 
Industry v. Unemployment Com¬ 
pensation Board of Review, 8 A. 2d 
211, 183 Pa.Super. 618. 

tr&eniiilosrmexLt held voluntary 

<1) Where under agreement pres¬ 
ident of union authorized a memorial 
period during which coal mining was 
suspended for two weeks, resulting in 
miners absenting themselves from 
their employment although the em¬ 
ployers kept the mines open for work 
and suitable work was available, the 
unemployment was voluntary.—^Bed- 
well V. Review Board of Ind. Em¬ 
ployment Sec. Division, 88 N.E.2d 
$16, 119 Ind.App. 607. 

(2) Where an employee bought a 
farm early in year, quit work in late 
March, immediately moved to his 
farm and planted crops, and in Octo¬ 
ber returned to Job he had given up 
In March, he voluntarily quit em¬ 
ployment to attend to his own affairs 
and was not entitled to unemploy¬ 
ment compensation.—'Amherst Coal 
Co. V. Hlx, 86 S.E.2d 783, 128 W.Va. 
119. 

(8) Where claimant was suspend¬ 
ed from his employment and there¬ 
after was offered an opportunity to 
return to work but did not do so and 
elected to sign a written resignation, 
he was held to have discontinued his 
employment voluntarily and without 
good cause.—Richard v. Federal 
Cartridge Corporation, 14 N.W.2d 
118, 217 Minn. 136. 

(■4) Where employer offered to re¬ 
store employee to former position 
which he orlgrinally occupied when 
his refusal to work on Saturday be- 
•cause of his religious beliefs made 
It difficult to continue him in posi¬ 
tion to which he had been advanced, 
and employee refused to accept the 
former position, employee's unem- 
5>loyment was voluntary.—Kut v. Al¬ 


bers Super Markets, 66 N.E.2d 643, 
146 Ohio St 522, appeal dismissed 67 
S.Ct 86, 329 U.S. 669, 91 L.Ed. 690, 
rehearing denied 67 S.Ct 186, 329 
U.S. 827, 91 L.Ed. 702. 
unemployment held not voluntary 

(1) In general.—^Department of 
Labor and Industry, Bureau of Em- 
pl 03 nnent and Unemployment Com¬ 
pensation V. Unemplo 3 nnent Compen¬ 
sation Board of Review, 24 A.2d 924, 
148 Pa.Super. 249. 

(2) The unemployment of one who 
received a notice of dismissal which 
was never withdrawn or modified, 
but who with employer's assent left 
a few days in advance of time fixed 
for layoff for purpose of seeking 
other employment which he did not 
find, was not the result of voluntarily 
leaving work.—^Department of Labor 
and Industry v. Unemployment Com¬ 
pensation Board of Review, 8 A.2d 
211, 183 PaSuper. 618. 

59. Pa.—^Department of Labor and 
Industry v. Unemployment Com¬ 
pensation Board of Review, supra 

60. S.a—Stone Mfg. Co. v. South 
Carolina Employment Sec. Com¬ 
mission, 64 S.E.2d 644, 219 S.C. 239 
—Judson Mills V. South Carolina 
Unemployment Compensation 
Commission, 28 S.E.2d 686, 204 S.C. 
87. 

SuspensioiL of production, 

Where company offered workers 
through union a proposal for wage 
adjustment necessitated because of 
lower price received for its products, 
and stated that operations would be 
shut down if not accepted, and union 
members twice rejected offer and 
company suspended production but 
employees had continued in employ¬ 
ment until production was suspend¬ 
ed, employees were not disqualified 
from unemployment compensation as 
having left work voluntarily without 
good cause attributable to employer. 
—Copper Range Co. v. Michigran Un¬ 
employment Compensation Commis¬ 
sion, 81 NJW^.2d 692, 820 Mich. 460. 

61. S.C.—Stone Mfg. Co. v. South 
Carolina Employment Sea Oom- 
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mission, 64 S.E.2d 644, 219 S.C. 239 
—Judson Mills v. South Carolina 
Unemployment Compensation Com¬ 
mission, 28 S.E.2d 535, 204 S.C. 87. 
Subjective reasons for leaving 
The unempl 03 uuent compensation 
board of review is not authorized 
to explore the reasons or mental 
processes which led an employee to 
give up his employment in determin¬ 
ing whether the employee has been 
rendered Ineligible for compensation 
by having voluntarily left his em¬ 
ployment, but must apply the term 
without doing violence to the usual 
and ordinary meaning thereof in the 
light of the purpose of the law.—: 
Department of Labor and Industry 
V. Unemployment Compensation 
Board of Review, 3 A.2d 211, 133 Pa- 
Super. 518. 

62. Va.—Unemployment Compensa^ 
tion Commission v. Tomko, 66 SJS. 
2d 624, 192 Ya. 463. 

Bemoval from area of available work 
A claimant for unemployment 
compensation is not involuntarily out 
of emplosnnent if he leaves an area 
where suitable work is available and 
goes to an area where work oppor¬ 
tunities are entirely lacking, or are 
so remote as to be substantially non¬ 
existent.—Walton V. Wilhelm, 91 N. 
E.2d 373. 120 Ind.App. 218. 

63. Iowa.—^Moulton v. Iowa Employ¬ 
ment Sea Commission, 34 N.W.2d 
211, 239 Iowa 1161. 

Pa.—^Phillips V. Unemplosnnent Com¬ 
pensation Board of Review, 62 A.2d 
84, 163 Pa-Super. 374—^Department 
of Labor and Industry v. Unem¬ 
ployment Compensation Board of 
Review, 8 A.2d 211, 138 Pa.Super. 
618. 

Change of resldeuce 
In order to disqualify an employee 
for benefits by a change of place of 
residence, it is not necessary that 
the employee had the definite pui> 
pose of making the work unsuitable 
because of distance between work 
and new place of residence; and if 
employee was engaged in the work 
and it continued to be available, and 
while so available, employee without 
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On the other hand, it has also been held that the 
pressure of necessity, legal duty, or other over¬ 
powering circumstances, and his capitulation to 
them, may transform what is ostensibly voluntary 
unemployment into involuntary unemplojnnent,®^ 
and that, while a voluntary leaving of employment 
embraces the concepts of willingness, willfulness, 
volition, and intention,nevertheless the mere fact 
that a worker wills and intends to leave a job does 
not necessarily and always mean that the leaving 
is volimtary.®6 Under the express provisions of 
some statutes an employee is not disqualified from 
receiving unemplo 3 mient benefits where he has 
terminated his emplo 3 nnent for a “compelling per¬ 
sonal reason.”®^ 

In the determination of whether the unemploy¬ 
ment of particular claimants is voluntary, the law 
is more concerned ^vith whether or not the unem¬ 
ployment is chargeable to the claimants than with 
the method or means by which they have brought 
it about;®® the maxim that whatever is prohibited 
directly is also prohibited indirectly applies, so that 


workers cannot obtain benefits where they effect 
their own unemployment by indirection.®® How¬ 
ever, some authorities have refused to recognize 
any doctrine of constructive voluntary leaving,*^® 
and have held that the discharge of an employee 
is not tantamount to a voluntary relinquishment of 
his employment merely because the discharge was 
provoked by something he did.^^ 

Imprisonment. An employee who, although able 
to pay for the support of his family, nevertheless re¬ 
fuses to do so and instead remains in jail, may be 
deemed to have voluntarily left his emplo 3 nnent 
without cause so as to be ineligible for unemploy¬ 
ment benefits for a specified period.'^® 

Vacation without pay. Where a place of busi¬ 
ness is closed down for vacation purposes pursuant 
to an agreement between the employer and a union, 
a member of the union has been held voluntarily 
unemployed so as not to be entitled to unemploy¬ 
ment benefits for such period, notwithstanding he 
is ineligible for a vacation with pay.*^® However, 


grood cause went away, employee is 
chargreaJble as thougrh the specinc 
purpose In changing place of resi¬ 
dence was to render the work unsuit¬ 
able because of distance.—Ehc parte 
Alabama Textile Products Corp., 7 
So.2d 303» 242 Ala. 609, 141 A.Ii.R. 87. 

64. Ind.—^Hollingsworth Tool Works 
V. Review of Board, of Ind. Bmp. 
Sea Division, 84 NJB^.2d 895, 119 
lnd.App. 191. 

Pa.—^Bliley Elea Co. v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 46 A.2d 898, 168 Pa.Super. 
548. 

Physical condition see infra § 166. 
Marriage or family obligations see 
infra S 168. 

65. Pa.—^Bliley Elea Co. v. Unem¬ 
ployment Compensation Board of 
Review, 46 A2d 898, 158 PaSuper. 
548. 

6& Ala—Dwight Mfg. Co, v. Liong, 
App., 56 So.2d 685. 

Pa—^Bliley Elea Co. v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 45 A.2d 898, 903, 158 Pa 
Super. 548. 

‘When . . . the pressure of 
real not Imaginary, substantial not 
trifling, reasonable not whimsical, 
circumstances compel the decision 
to leave employment, the decision is 
voluntary in the sense that the work¬ 
er has willed it, but involuntary be¬ 
cause outward pressures have com¬ 
pelled It.”—^Bliley Elec. Co. v. Un¬ 
employment Compensation Board of 
Review, supra 

67r Wls.—^Western Printing & Litho¬ 
graphing Co. V. Industrial Com- 
•nlssion, 50 W.W.2d 410, 260 Wls. 
124. 


Removal of family from state 
Nineteen-year-old unemancipated 
girl, in Quitting her job at the in¬ 
sistence of her parents that she ao 
company them to their new home In 
another state, did so for a compelling 
personal reason.—Western Printing 
& Lithographing Co. v. Industrial 
Commission, 60 N.W.2d 410, 260 Wls. 
124. 

68. Qa—^Pord Motor Co. v. Aber¬ 
crombie, 62 S.E.2d 209, 207 Ga 
464, conformed to 63 S.E.2d 4, 83 
GaApp. 158. 

69. Ga—Ford Motor Co. v, Aber¬ 
crombie, supra 

70. Pa—^Department of Labor and 
Industry v. Unemployment Com¬ 
pensation Board of Review, 49 A.2d 
278, 169 PaSuper. 677—^MacFar- 
land V. Unemployment Compensa/- 
tlon Board of Review, 46 A.2d 423, 
158 PaSuper. 418. 

Beasonable anticipation of discharge 
An employee who has in fact been 
discharged will not be deemed to 
have been guilty of a constructive 
voluntary leaving on the theory that i 
he could reasonably have anticipated 
that his conduct would produce the 
discharge.—^Department of Labor 
and Industry v. Unemployment Com¬ 
pensation Board of Review, 49 A.2d 
278, 159 PaSuper. 677—^MacParland 
V. Unemployment Compensation 
Board of Review, 45 A,2d 423, 158 Pa 
Super. 418. 

71. Pa—^MacParland v. Unemploy¬ 
ment Compensation Board of Re¬ 
view. supra 

PerslsteiLoe la acts after warning 
The efforts of an employee to pro¬ 
vide greater safety facilities, going 
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beyond his jurisdiction to such an 
extent that he was flrst warned and 
then discharged, did not amount to a 
voluntary leaving of work without 
good cause which would bar him 
from benefits of Unemployment Com¬ 
pensation Law.—^MacFarland v. Un¬ 
employment Compensation Board of 
Review, supra 

72. Pa—Michalsky v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 62 A2d 113, 163 PaSuper. 
486. 

73. Mass.—^Moen v. Director of Di¬ 
vision of Employment Sec., 85 N.E. 
2d 779, 324 Mass. 246, 8 A-L.R.2d 
429. 

Minn.—Jackson v. Minneapolis-Hon- 
eywell Regulator Co., 47 NW.2d 
449, 234 Minn. 62. 

Pa—Mattey v. Unemployment Com¬ 
pensation Board of Review, 63 A.2d 
429, 164 PaSuper. 36. 

Wash.—^In re Buff el en Lumber & 
Mfg. Co., 201 P.2d 194, 82 Wash.2d 
206. 

Taoatloa pay as remuiieratlon for 
prior services 

Section of statute, providing that 
employee shall not be eligible for 
beneflts where he has received vctcar 
tion allowance in excess of weekly 
beneflt amount, was inserted to meet 
argument that vacation pay was re¬ 
muneration for services rendered 
prior to vacation period, and it is not 
permissible to infer therefrom that, 
where plant is shut down for vaca¬ 
tion period pursuant to union con¬ 
tract, employees who are not eligible 
for vacation pay should be entitled 
to unemployment beneflts.—Jackson 
V.- Minneapolis-Honeywell Regulator 
Co., 47 N.W.2d 449, 234 Minn. 62. 
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where a place of business closes down for a par¬ 
ticular period pursuant to an agreement between 
the employer and a union of which the employee is 
a member, and the employer states that the shutting 
down is for the purpose of taking inventoiy and 
that in so far as possible such period will be desig¬ 
nated for vacations, an employee who is thereby 
unable to work during such period and who is 
not entitled to vacation pay has been held not vol¬ 
untarily unemployed, and hence has been held 
eligible for unemployment compensation benefitsJ^ 
Where the employer has properly declared a par¬ 
ticular period to be the vacation period, employees 
who wrongfully insist on taking a different vaca¬ 
tion period and who refuse to accept the pay of¬ 
fered to them for the validly declared vacation pe¬ 
riod are not involuntarily unemployed so as to be 
entitled to unemplo 3 nment compensation benefits.^® 

§ 165. -Absence fronoi Work 

Although an employee who Is discharged because 
of his absence from work without notice to, or consent 
of, his employer has been held not to leave his em¬ 
ployment voluntarily, a claimant who neglects to take 
those precautions to guard his Job which a reasonably 
prudent person would take and who Is not permitted 
to return to his work In consequence thereof. In effect 
leaves his employment voluntarily. 

An employee who is discharged because of his 
absence from work without notice to, or consent of, 
his employer has been held not to leave his employ¬ 
ment voluntarily.^® On the other hand, in case of 
necessary absence, there must be a sincere effort 
to guard the job by timely notice to the employer.77 
Accordingly, where an employee leaves employment 
because of a temporary disability with the expecta¬ 
tion of later returning to work, he is required to 


apply for a leave of absence, give a timely notice, 
or otherwise manifest an intention not to abandon 
the labor force,^® especially where the leaving is 
an equivocal act;*^® and a claimant who neglects 
to take those precautions to guard his job which 
a reasonably prudent person would take, and who 
is not permitted to return to his work in conse¬ 
quence thereof, in effect leaves his employment 
voluntarily.®® While a timely notice to an employer 
by an employee of his whereabouts and his reason 
for his absence from his emplo)anent in some cases 
will preserve his right to benefits,in other cases 
the employer-employee relationship cannot be pre¬ 
served by such notice alone and in the final 
analysis each case must be viewed in the light of 
its circumstances and on its own facts in determin¬ 
ing whether the giving of notice has preserved the 
employee's right to benefits.®^ 

§ 166. -Age or Physical Condition 

a. In general 

b. Pregnancy 

a. In (leneral 

Workers have been held not Involuntarily unem¬ 
ployed, within the meaning of unemployment compen¬ 
sation statutes, where their unemployment is due to 
sickness or accident unconnected with their work; but 
some authorities hold that ill-health may be a good cause 
for quitting, whether or not caused by working con¬ 
ditions. 

Involuntary xmemployment, as required by some 
statutes as a condition of eligibility for unem¬ 
ployment benefits, has been held not to embrace situ¬ 
ations where one becomes unemployed because of 
sickness,®^ or where one becomes unemployed be- 


74. Ind.—American Bridg^e Co. v. 
Review Board of Ind. Employment 
Sec. Division, 98 N.E.2d 198. 

76. Ind.—American Central Mfsr. 
Corp. V. Review Board of Ind. 
Employment Sec. Division, 88 K.E. 
2d 256, 119 Ind.App.' 430. 

76. Fa.—Department of hahor and 
Industry v. Unempl 03 nnent Com¬ 
pensation Board of Review, 49 A.2d 
278, 169 Pa.Super. 677. 

Absence from work as willful mis¬ 
conduct precluding benetdts see su¬ 
pra S 162. 

77- Pa.—Schwartz v. Unemployment 
Compensation Board of Review, 84 
A.2d 864, 169 Pa.Super. 620. 

78. Pa.—Schwartz v. Unemplosnzient 
Compensation Board of Review, 
supra—^Plannick v. Unemployment 
Compensation Board of Review, 82 
A.2d 671, 168 Pa.Super. 606. 

Failure to reguest sick leave 

Fact that when claimant quit em¬ 
ployment because of physical disabil¬ 


ity he did not request a sick leave, 
although he knew that sick leaves 
were granted by employer, was in¬ 
compatible with any rational concept 
of Involuntary unemployment within 
meaning of the Unemployment Com¬ 
pensation Law.—-West Point Mfg. Co. 
V. Keith, 47 So.2d 694, 86 Ala.App. 
414. 

79- Pa.—Schwartz v. Unemployment 
Compensation Board of Review, 
84 A.2d 364, 169 Pa.Super. 620— 
Flannlck v. Unemployment Com¬ 
pensation Board of Review, 82 A.2d 
671, 168 Fa.Super. 606. 

80. Pa.—Hall V. Unemployment Com¬ 
pensation Board of Review, 90 A 2d 
292, 171 PcuSuper. 127—^Plannick 
v. Unemployment Compensation 
Board of Review, 82 A2d 671, 168 
Pa.Super. 606—Vernon v. Unem¬ 
ployment Compensation Board of 
Review, 63 A2d 383, 164 Pa.Super. 
131. 

81. Pa.—^Flannick v. Unemployment 
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Compensation Board of Review, 82 
A2d 671, 168 Pa.Super. 60 6~ 
2£lchaJsky v. Unemployment Com¬ 
pensation Board of Review, 62 
A2d 113, 163 Pa.Super. 436. 

88- Pa.—^Flannick v. Unemployment 
Compensation Board of Review, 82 
A2d 671, 168 Pa.Super. 606— 
MichaJsky v. Unemployment Com¬ 
pensation Board of Review, 62 A 2d 
113, 163 Pa.Super. 436. 

88. Pa.—Flannick v. Unemployment 
Compensation Board of Review, 82 
A2d 671, 168 Pa.Super. 606—Mi- 
chalsky v. Unemployment Compen¬ 
sation Board of Review, 62 A2d 
113, 163 Pa-Super. 486. 

84. Md.—Celanese Corp. of America 
V. Bartlett, 90 A2d 208. 

S.C.—Judson Mills v. South Carolina 
Unemployment Compensation Com¬ 
mission. 28 S.E.2d 536, 204 S.C. 87. 

W.Va—State v. Hlx, 64 S.B.2d 198. 

Absence from work because of illness 
as misconduct see supra S 162. 
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cause of accident,85 or old age.®® However, it 
has also been held that, where an employee is im¬ 
pelled to terminate his employment because of sick¬ 
ness or disease brought about by conditions arising 
directly out of such emplo 3 mient, such termination 
is an involuntary act and does not result in his 
disqualification for benefits.®^ According to some 
authorities, illness furnishes good cause for leav¬ 
ing emplo 3 rment, within the meaning of statutes 
permitting the payment of unemployment compensa¬ 
tion to workers who leave their employment with 
good cause,88 or at least the physical condition of 
the worker is an important factor in the determina¬ 
tion of good cause.8® So, ill-health may be a good 
cause for quitting an employment whether or not 
caused or aggravated by working conditions.^® 
However, imder statutes requiring that a good cause 
for leaving must be connected with the work, it 
has been held that an employee is disqualified from 
receiving unemployment compensation if he volun¬ 
tarily leaves his emplo 3 nment because of illness or 
physical infirmity unless it resulted from the em- 
plo3mient.®i 


b. Pregnancy 

A woman who quits work because of pregnancy \sr 
generally held disqualified for unemployment compensa¬ 
tion, but there Is also some authority to the contrary. 

It has been held that a married woman who quits- 
work due to pregnancy is disqualified from receiv¬ 
ing benefits under a statute disqualifying workers 
who voluntarily leave their work without good cause 
attributable to the employer and the same re¬ 
sult has been reached under a statute which dis¬ 
qualifies workers who have left their employment 
voluntarily without good cause, but which does not 
expressly require that the good cause be attributa¬ 
ble to the employer or the employment®® However, 
in a jurisdiction in which there are statutory pro¬ 
visions expressly dealing with the eligibility of a 
pregnant woman for unemplo 3 rment compensation, 
it has been held that a general provision disqualify¬ 
ing individuals who leave work voluntarily with¬ 
out good cause connected with the work does not 
apply so as to disqualify a female employee who 
quits work because of her pregnancy.®^ Where a 
pregnant woman leaves her employment, and the 


Quitting on aduioo of pliysiclan 
The unemployment of employee 
who was not discharged, dismissed, 
or laid off by his employer, but who 
quit work on advice of physician be¬ 
cause of a rheumatic condition ren¬ 
dering him physically unable to con¬ 
tinue the employment, was due to 
voluntarily leaving work, rendering 
him ineligible for compensation.— 
Department of Labor and Industry v. 
Unemplosrment Compensation Board 
of Review, 3 A.2d 211, 133 Pa.Super. 
513. 

85. Fa.—^Department of Labor and 
Industry v. Unemployment Com¬ 
pensation Board of Review, supra. 

S.C.—Judson Mills v. South Caro¬ 
lina Unemployment Compensation 
Commission, 28 S.K2d 635, 204 
S.a 37. 

86. S.C.—Judson Mills v. South 
Carolina Unemployment Compen¬ 
sation Commission, supra. 

Betirement 

Where claimant's employment by 
state terminated because he had 
reached mandatory retirement age, 
and delay relative to determination 
of Tights to retirement benefits en¬ 
sued and claimant was granted and 
paid a retirement allowance retroac¬ 
tive to date of retirement, claimant 
was not entitled to unemployment 
benefits for Interim period based on 
wages paid to him by the state.— 
McArdle v. Corsl, 88 N'.Y.S.2d 923, 
274 AppJ>iv. 959. 

87. Minn.—Fannon ▼. Federal Caj> 

trldge Corp., 18 N.W.2d 249, 219 
Minn. 806, 158 A.L.R. 889. I 


Employer’s freedom from negligence 
Termination of employment be¬ 
cause of circumstances directly con¬ 
nected with employment resulting in 
illness making it Impossible for em¬ 
ployee to continue therein because of 
serious danger to health is involun¬ 
tary and for good cause attributable 
to employer within provision of Em¬ 
ployment and Security Act, even 
though employer is free from negli¬ 
gence in connection therewith.—^Fan- 
non V. Federal Cartridge Corp., supra. 

88- Pa.—^Bliley Mfg. Corp. v. Un¬ 
employment Compensation Board 
of Review, 45 A.2d 908, 168 Pa- 
Super. 570. 

Physical condition as affecting cap¬ 
ability and availability of employee 
see infra S 205. 

Befosal to submit to operation 
A slzty-slx-yeaj>old claimant em¬ 
ployed as a coal loader, who left his 
employment because of a hernia in¬ 
jury and later sought lighter work 
which employer refused, left employ¬ 
ment for good cause and was entitled 
to benefits notwithstanding his re¬ 
fusal to submit to surgical operation 
to restore his former ability in 
heavy lifting.—Moffstot v. Unem¬ 
ployment Compensation Board of Re¬ 
view, 63 A.2d 355, 164 Pa.Super. 48. 

89. Pa.—^aoffstot V. Unemplosnnent 
Compensation Board of Review, 
supra. 

9a Ohio.—Craig v. Bureau of Un¬ 
employment Compensation, 88 N.E. 
2d 628, 83 Ohio App. 247—Craig v. 
State, 81 N.E.2d 615, 83 Ohio App. 
249. 


91. Ala.—^Henderson v. Department 
of Industrial Relations, 40 So. 2d 
629, 262 Ala. 239—West Point Mfg. 
Co. V. Keith, 47 So.2d 594, 35 Ala. 
App. 414. 

Detriment from genearal physical ex- 
ertlon. 

Where physical detriment results 
from physical exertion in general, 
rather t h an from the nature of the 
work performed, it cannot be said to 
be connected with the employment, 
and claimant is not entitled to com¬ 
pensation.—West Point Mfg. Co. v. 
Keith, supra 

Doubt as to cause of disability 
Where physician of claimant stat¬ 
ed that there was probably a glandu¬ 
lar unbalance causing the physical 
disability of claimant, and that he 
could not say that working caused 
the disability, although any physical 
activity, whe^er at work, at play, or 
in any manner, would aggravate his 
condition, and that he told claimant 
that he should take a thorough rest 
and stop working for a while, and 
claimant quit work without obtain¬ 
ing a sick leave, claimant was dis¬ 
qualified from receiving unemploy¬ 
ment compensation.—West Point 

Mfg. Co. V. Keith, supra. 

98. Iowa.—^Moulton v. Iowa Employ¬ 
ment Sec. Commission, 84 KJW.2d 
211, 289 Iowa 1161. 

93. S.D.—John Morrell & Co. v. Un¬ 
employment Compensation Com¬ 
mission, 18 N.W.2d 498, 69 S.D. 618. 

94. Ala.—^Alabama Mills v. Camley, 
44 So.2d 622, 14 A.L.R2d 1801, cer¬ 
tiorari denied 44 Sa2d 627, 258 Ala. 
426. 
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leaving can be construed either as a temporary 
absence or an abandonment of the labor force, she 
should apply for a leave of absence, give a timely 
notice, or otherwise manifest her intention not to 
abandon the labor force.^® 

§ 167. -Good Cause 

An employee who has voluntarily quit his employ¬ 
ment Is nevertheless entitled to unemployment compen¬ 
sation under some statutes If his quitting was for good 
cause connected with his work; and the existence of 
good cause depends on the facts of the particular case. 

Under some statutes a worker is ineligible for 
benefits if he leaves his work voluntarily without 
good cause,but is eligible for benefits if he 
voluntarily quit with good cause and statutory 
provisions precluding the recovery of unemployment 
compensation by an employee who voluntarily 
leaves his work without "just” cause have been held 
to have the same effect as statutes disqualifying 
workers who leave without "good” cause.®® As 
sometimes stated, if a worker leaves his employ¬ 
ment when he is compelled to do so by necessitous 
circumstances,®® or because of legal obligations,^ 


his leaving, although voluntary, is with good cause,, 
and he is entitled to benefits. The words "good, 
cause” must be so interpreted that the fundamental 
purpose of the legislation shall not be destroyed;® 
and a laudable motive for leaving employment is 
not the same as a good cause within the meaning 
of the act® 

It has been said to be impossible to give a general' 
definition of good cause.^ In general "good cause, 
as used in an unemployment compensation statute, 
means such a cause as justifies an employee’s vol¬ 
untarily leaving the ranks of the employed and 
joining the ranks of the imemployed;® the quitting 
must be for such a cause as would reasonably mo¬ 
tivate in a similar situation the average able-bodied 
and qualified worker to give up his or her employ¬ 
ment with its certain wage rewards in order to enter 
the ranks of the compensated unemployed.® The- 
terms "good cause” and "personal reasons” connote,, 
as minimum requirements, real circumstances, sub¬ 
stantial reasons, objective conditions, palpable forc¬ 
es that operate to produce correlative results; ade-^ 
quate excuses that will bear the test of reason; 
just grounds for action.'^ In order to constitute 


95. Pa.—Schwartz v. Unemployment 
Compensation Board of Review, 84 
A.2d 864, 169 Pa.Super. 620—Flan- 
nlck V. Unemployment Compenaa/< 
tion Board of Review, 82 A.2d 671, 
168 Pa.Super. 606. 

Precautions to retain Job grenerally 
see supra § 165. 

96. Iowa-—^lowa Public Service Co. 
V. Rhode, 298 N.W. 794, 280 Iowa 
761. 

N.T.—Bosco V. Corsi, 102 N.T.S.2d 
165, 278 App.Div. 699. 

Pa.—^Duquesne Brewingr Co, of Pitts- 
burgrh V. Unemployment Compensa^ 
tion Board of Review, 59 A.2d 913, 
859 Pa. 585—Gray v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 85 A.2d 668, 170 Pa.Super. 
197—^Bureau of Employment and 
Unemployment Compensation v. 
Unemployment Compensation 
Board of Review, 46 iA.2d 909, 158 
Pa-Super. 564. 

Utah.—Liogan-Cache OB^nlttlngr Mills 

V. Industrial Commission, 102 P.2d 
495, 99 Utah 1. 

97. Mich.—^Intertown Corp. v. Ap¬ 
peal Board of Mich. Unemployment 
Compensation Commission, 48 N. 

W. 2d 888, 288 Mich. 863. 

Pa.—^Hoifstot V. Unemplo 3 mient Com¬ 
pensation Board of Review, 63 A.2d 
856, 164 Pa-Super. 48—^Department 
of Labor and Industry of Pennsyl¬ 
vania, Bureau of Employment and 
Unemployment Compensation v. 
Unemployment Compensation 
Board of Review, 85 A.2d 789, 154 
Pa-Super. 250. 

“The legislature enacted, paradoxl- 


• cal as It may seem, that an employe 
who voluntarily leaves his work with 
grood cause Is involuntarily unem¬ 
ployed.*’—^Bliley Elec. Co. v. Unem¬ 
ployment Compensation Board of Re¬ 
view, 45 A.2d 898, 903, 158 PaSuper. 
548. 

98. Ohio.—-Willys-Overland Motors v. 

Piorkowskl, 82 N.E.2d 851, 150 

Ohio St 383—Cralgr v. Bureau of 
Unemployment Compensation, 83 
N.R2d 628. 83 Ohio App. 247— 
FrigridaJre Division, General Mo¬ 
tors Corp. V. Board of Review, Bu¬ 
reau of Unemployment Compensa¬ 
tion, Com.Pl., 97 N.E.2d 96, appeal 
dismissed, App., 99 N.E,2d 671. 

99. Pa—^Elannlck v. Unemployment 
Compensation Board of Review, 82 
A.2d 671, 168 PaSuper. 606—Seros- 
kle V. Unemployment Compensa¬ 
tion Board of Review, 82 A.2d 558, 
168 PaSuper. 606—^Hoffstot v. Un¬ 
employment Compensation Board 
of Review, 63 A2d 355, 164 PaSu¬ 
per. 43—^Mee’s Bakery v. Unem¬ 
ployment Compensation Board of 
Review, 56 A.2d 886, 162 PaSuper. 
183—^Bliley Elea Co. v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 45 A.2d 898, 158 PaSuper. 
548. 

1. Pa—^Mee’s Bakery v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 66 A.2d 886, 162 PaSuper. 
183—^Bliley Elea Co. v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 45 A.2d 898, 158 PaSuper. 
548. 

9. Pa—Sun Shipbuilding & Dry 
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Dock Co. V. Unemployment Com¬ 
pensation Board of Review, 56 A2d 
254, 358 Pa 224. 

3. Pa—Sun Shipbuilding & Dry 
Dock Co. V. Unemployment Com¬ 
pensation Board of Review, supra 
4 Pa—Sun Shipbuilding & Dry 
Dock Co. V, Unemployment Com¬ 
pensation Board of Review, supra 
Common-law prlxiciples were Inap¬ 
plicable in determining whether em¬ 
ployees left their work voluntarily 
without good cause attributable to 
employer.—Copper Range Co. v. 
Michigan Unemployment Compensa¬ 
tion Commission, 81 N.W.2d 692, 329 
Mich. 460. 

5. Pa—Sun Shipbuilding & Dry 
Dock Co. V. Unemployment Com¬ 
pensation Board of Review, 56 A.2cl 
254, 358 Pa 224. 

6. Pa—Sun Shipbuilding & Dry 
Dock Co. V. Unemployment Com¬ 
pensation Board of Review, supra 

Detriment to health 
The temporary character of work 
offered employee, cmd alleged fact 
that employee would have been re¬ 
turned to his former position after 
emergency had passed, was Imma¬ 
terial in determining effect of em¬ 
ployee’s refusal of such work as 
detrimental to health on his right to 
unemployment compensation.—Sled- 
zianowski v. Unemployment Compen¬ 
sation Board of Review, 76 A.2d 666, 
168 PaSuper. 87. 

7. Ala—^Dwight Mfg. Co. v. Long, 
App., 56 So.2d 685. 

Pa—Electrical Reactance Corp. v. 
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good cause, the circumstances which compel the de¬ 
cision to leave employment must be real, not im- 
aginary,8 substantial not trifling,» and reasonable, 
not whimsical there must be some compulsion 
produced by extraneous and necessitous circum- 
stances.ii The standard of what constitutes good 
cause is the standard of reasonableness as applied 
to the average man or woman, and not to the super¬ 
sensitive and one who leaves because of the dis¬ 
tasteful character and habits of his fellow em¬ 
ployees,^® or because the work offends his religious 
or moral principles,^^ or because his family ob¬ 


jects to the type of work,i5 does not leave for good 
cause within the meaning of the unemployment com¬ 
pensation statutes. 

Gk)od faith is an essential element of good 
cause and one of the factors to be considered 
in determining what is good cause for leaving one’s 
job is the consistency of one’s conduct with a 
reasonably evidenced intent and desire to work and 
be self-supporting In the final analysis, the ques¬ 
tion of what is good cause must be determined in 
the light of the facts of each particular case.^® 


Unemployinent Compensation 
Board of Review, 82 A.2d 277, 169 
Pa.Super. 269—Mee*s BaJcery v. Un¬ 
employment Compensation Board 
of Review. 56 A.2d 386, 162 Pa. 
Super. 183—Bliley Elec. Co. v. Un¬ 
employment Compensation Boai^ 
of Review, 46 A.2d 898, 168 Pa. 
Super. 548. 

8. Pa.—^Duauesne Brewing- Co. of 
Pittsburgh v. Unemployment Com¬ 
pensation Board of Review, 59 A.2d 
913, 359 Pa. 635. 

9 . Pa.—^DuQuesne Brewing Co. of 
Pittsburgh v. Unemplojnnent Com¬ 
pensation Board of Review, supra 
—Blaylock v. Unemployment Com¬ 
pensation Board of Review, 67 A. 2d 
801, 166 PaSuper. 376—Wolfson v. 
Unemployment Compensation 
Board of Review, 76 A.2d 498, 167 
PaSuper. 588. 

10- Pa—Duquesne Brewing Co. of 
Pittsburgh v. Unemployment Com¬ 
pensation Board of Review, 59 A. 2d 
913, 359 Pa 636—Sun Shipbuilding 
& Dry Dock Co. v. Unemployment 
Compensation Board of Review, 66 
A.2d 264, 368 Pa 224—^Eaylock v. 
Unemployment Compensation 
Board of Review, 67 A.2d 801, 165 
PaSuper. 376. 

An Impulse, whim, or fancy cannot 
furnish the base on which to predi¬ 
cate good cause for leaving employ¬ 
ment within meaning of Unemploy¬ 
ment Compensation Act.—^Bureau of 
Employment and Unemployment 
Compensation v. Unemployment Com¬ 
pensation Board of Review, 45 A.2d 
909, 158 Pa.'Super. 564. 

Beasonable cause 
Where the statute does not define 
or indicate what constitutes good 
cause, it will be deemed that the leg¬ 
islature meant a reasonable cause, 
one that is material and substantial 
as applied to a particular set of 
facts.—^Department of Indus. Rela¬ 
tions V. Mann, 50 So.2d 780, 35 Ala. 
App. 605, certiorari stricken Mann v. 
Department of Indus. Relations, 50 
Bo.2d 786, 255 Ala. 201. 

11. Pa.—^Bureau of Employment and 
Unemployment Compensation v. 
Unemployment Compensation 


Board of Review, 46 A.2d 909, 158 
Pa.Super. 664. 

12. Ala—Department of Indus. Re¬ 
lations V. Mann, 60 So.2d 780, 36 
AlaApp. 605, certiorari stricken 
Mann v. Department of Indus. Re¬ 
lations, 50 So.2d 786, 255 Ala 201. 

13. Pa—Sun Shipbuilding & Dry 
Dock Co. V. Unemployment Com¬ 
pensation BoaM of Review, 56 A.2d 
264, 358 Pa 224. 

14. Pa—Sun Shipbuilding & Dry 
Dock Co. V. Unemplosrment Com¬ 
pensation Board of Review, supra 

15. Pa—Sun Shipbuilding & Dry 
Dock Co. V. Unemployment Com¬ 
pensation Board of Review, supra 

16. Ala—Dwight Mfg. Co. v. Dong, 
AlaApp., 66 So.2d 686. 

Pa—^Flannick v. Unemployment 

Compensation Board of Review, 82 
A.2d 671, 168 PaSuper. 606—Elec¬ 
trical Reactance Corp. v. Unem¬ 
ployment Compensation Board of 
Review, 82 A-2d 277, 169 PaSuper. 
269—Wolf son v. Unemployment 
Compensation Board of Review, 76 
A.2d 498, 167 PaSuper. 688—^De¬ 
partment of Dahor & Industry of 
Commonwealth of Pa v. Unem¬ 
ployment Compensation Board of 
Review, 65 A2d 436, 164 PaSuper. 
•421, reversed on other grounds 67 
A.2d 114, 362 Pa 342—Vernon v. 
Unemployment Compensation 
Board of Review, 63 A2d 383, 164 
PaSuper. 131—^Mee’s Bakery v. 
Unemployment Compensation 
Board of Review, 56 A.2d 886, 162 
PaSuper. 183—Bliley Elec. Co. v. 
Unemployment Compensation 
Board of Review, 45 A2d 898, 158 
PaSuper. 648. 

Good faith not hho-wn 
Where bridge worker quit work be¬ 
cause of cold weather but made no 
complaint to employer about working 
conditions and made no effort to re¬ 
tain his employment status, his con¬ 
duct did not meet standards of ordi¬ 
nary common sense and prudence and 
he did not act in good faith.—^Brown 
V. Unemplosrment Compensation 
Board of Review, 85 A.2d 605, 170 
PaSuper. 186. 

17. AJa—^Department of Indus. Re¬ 
lations V. Mann, 50 So.2d 780, 35 

254 


AlaApp. 606, certiorari stricken 
Mann v. Department of Indus. Re¬ 
lations, 50 So.2d 786, 255 Ala 201. 

18. Pa—^Duquesne Brewing Co. of 
Pittsburgh V. Unemplosment Com¬ 
pensation Board of Review, 69 A 2d 
913, 369 Pa 636—Sun Shipbuild¬ 
ing & Dry Dock Co. v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 56 A2d 264, 358 Pa 224. 
CirciimstaiLoes held not to constltate 
good oaose 

(1) In general. 

Conn.—Consiglio v. Administrator, 
Unemployment Compensation Act, 
81 A2d 351, 137 Conn. 693. 

Pa—McGuire v. Unemployment Com¬ 
pensation Board of Review, 82 A2d 
324, 169 PaSuper. 467—Vernon v. 
Unemployment Compensation 
Board of Review, 63 A2d 383, 164 
PaSuper. 131. 

(2) A salesman who left his em¬ 
ployment after his graduation from 
law school and his admission to the 
bar for the reason that his working 
hours precluded the possibility of his 
contacting law firms for a position 
during the day voluntarily left his 
employment without good cause.—^In 
re Pillersdorf, 103 N.T.S.2d 366, 278 
App.Div. 69. 

(3) Where claimant had been em¬ 
ployed as a full charge bookkeeper 
and took a position as assistant book¬ 
keeper which included payroll work, 
claimant's voluntary separation from 
his employment because he was re¬ 
quired to post the payroll figures 
was without good cause.—^Mulr v. 
Corsl, 100 N’.Y.S.2d 947, 277 App.Dlv. 
1086. 

Good cause held shown, 

(1) Where employee had been fir¬ 
ing boilers with coal and employer 
installed gras-heated boilers which 
employee had never operated before 
and employee was unable to read 
operating instructions which were 
furnished, employee had good cause 
for declining to remain at his job.— 
Dwight Mfg. Co. T. Dong, App., 56 
So.2d 685. 

(2) Where employee had become 
ill after using paints at home, and 
physician considered him allergic to 
paints and advised him not to come 
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Connection of good ccmse with work. Under 
statutes expressly requiring, as a condition of 
eligibility for unemployment benefits, that the good 
cause for leaving one’s employment be connected 
with the worker’s employment, the sole test of 
whether an employee escapes disqualification be¬ 
cause of quitting his job is whether he left for 
a suflicient cause connected with his emplo 3 rment.i® 
Accordingly, under such statutes, an employee is 
disqualified, at least for a prescribed period, if he 
has left his work voluntarily without good cause 
connected with such work,20 except, under some 
provisions, when such leaving is beyond his control 
solely by reason of governmental regulation or 
statute.21 As sometimes stated, the good cause for 
which a person may voltmtarily quit work must 
involve some fault on the part of the employer .22 
On the other hand, one is not debarred from com¬ 
pensation because he left his employment unless he 
left without sufifident cause connected with his em- 
ployment^^ 


Even in the absence of express provision requir¬ 
ing that the good cause be connected with the work, 
it has been held that the cause of leaving must have 
some relation to, or be attributable to, or connected 
with, daimant’s employment,24 at least under or¬ 
dinary circumstances,^^ or circumstances other than 
in those exceptional cases where reasons personal 
to the employee may under a certain state of facts 
be adjudged good.26 Furthermore, it has been said 
that even in matters connected with the employment 
there must be some limit to the legally approved list 
of good causes for quitting employment.^? How¬ 
ever, in the absence of provision expressly requir¬ 
ing that the cause for leaving be connected with the 
work, good cause does not necessarily exclude per¬ 
sonal reasons, or as sometimes said, extraneous fac- 
tors.2S A cause for leaving is sufficient and con¬ 
nected with the emplo 3 rment if that employment is 
not suitable .22 


into contact with them, employee's 
refusal of paint spraying Job ofCered 
Titm in laying him off from clerical 
work was with good cause, notwith¬ 
standing his failure to furnish medi¬ 
cal corroboration to employer.—Sled- 
zlanowski v. Unemployment Compen¬ 
sation Board of Review, 76 A.2d 666, 
168 Pa.Super. 37. 

19. Conn.—ConsigUo v. Administra¬ 
tor, Unemployment Compensation 
Aci 81 A.2d 361, 137 Conn. 693. 

Bconomlo pressure 
In proceeding to recover unemploy¬ 
ment benefits which had been denied 
because employee left employment 
without sufflcient cause connected 
with employment, fact that employee 
was under no great economic pres¬ 
sure to engage in gainful occupation 
was irrelevant, since it was not a 
cause connected with employment.— 
Consiglio v. Administrator, Unem¬ 
ployment Compensation Act, supra. 

20. Ala—^Henderson v. Department 
of Industrial Relations, 40 So.2d 
629, 252 Ala 239—Alabama Power 
Co. V. Director of Indus. Relations, 
App., 54 So.2d 786, certiorari denied 
64 •So.2d 789, 256 Ala 382—^Depart¬ 
ment of Industrial Relations v. 
Mann, 50 So.2d 780, 86 AlaApp. 
606, certiorari stricken Mann v. 
Department of Indus. Relatlona 50 
So.2d 786, 256 Ala 201—West Point 
Mfg. Co. V. EZelth, 47 €o.2d 594, 86 
AlaApp. 414. 

Cona—Consiglio v. Administrator, 
Unemployment Compensation Act, 
81 A.2d 851, 187 Conn. 693. 

Tex.—^Meggs v. Texas Unemployment 
Compensation Commissloa Civ. 
App., 234 S.W.2d 463. 

21. Cona—Consiglio v. Administra¬ 


tor, Unemployment Compensation 
Act, 81 A.2d 351, 137 Cona 693. 

22. W.Va—State v. Hlx, 54 S.B.2d 
198. 

23. Cona—Schettino v. Administra¬ 
tor, Unemployment Compensation 
Act. 83 A.2d 217, 138 Cona 263— 
Consiglio V. Administrator, Unem¬ 
ployment Compensation Act, 81 A. 
2d 861, 137 Cona 693—Wyka v. 
Colt's Patent Fire Arms Mfg. Co., 
26 A.2d 466, 129 Cona 71. 

24. Neb.—Woodmen of the World 
Life Ins. Soc. v. Olsen, 4 N.W.2d 
928, 141 Neb. 776. 

S.D.—John Morrell & Co. v. Unem¬ 
ployment Compensation Commis- 
sioa 13 N.W.2d 498, 69 S.D. 618. 
daxifying amendment | 

Where a statute depriving an em¬ 
ployee of benefits if he has left his 
work '•voluntarily without good 
cause" was amended to read •‘volun¬ 
tarily without good cause, attributa¬ 
ble to the employer or the employ¬ 
ment," it was held that the amend¬ 
ment was enacted merely to express 
more clearly the intention of the legr^ 
islature to require a connection be¬ 
tween the cause of leaving and the 
employment, and that even under 
the statute as it read prior to the 
amendment such a connection was 
required.—John Morrell &, Co. v. Un¬ 
employment Compensation Commis¬ 
sion, supra. 

25. S.C.—Stone Mfg. Co. v. South 
Carolina Bmplo 3 nnent Sec. Com¬ 
mission, 64 S.m2d 644, 219 S.a 239. 

26. Pa.—Sun Shipbuilding & Dry 

Dock Co. V. Unemployment Com-1 
pensation Board of Review, 56 A.2d 
254, 868 Pa. 224. 1 
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1 27. Pa.—Sun Shipbuilding & Dry 
I Dock Co. v. Unemployment Com¬ 
pensation Board of Review, supra. 

28. Pa.—Flannick v. Unemployment 
Compensation Board of Review, 82 
A.2d 671, 168 Pa.Super. 606—Wolf- 
son V. Unemployment Compensa¬ 
tion Board of Review, 76 A.2d 498, 
167 Pa.Super. 588—Mee's Bakery v. 
Unemployment Compensation 
Board of Review, 66 A2d 386, 162 
iPa.Super. 183—^Bliley Elec. Co. v. 
Unemployment Compensation 
Bo€u:d of Review, 45 A.2d 898, 158 
Pa.Super. 548—Department of La¬ 
bor and Industry of Pennsylvania,, 
Bureau of Employment and Unem¬ 
ployment Compensation v. Unem¬ 
ployment Compensation Board of 
Review, 35 A.2d 739, 154 Pa.Super. 
260. 

Adoptioiii of merit ox experience 
rating system by which the employ¬ 
er’s contributions are partly meas¬ 
ured by his employment records did 
not operate to limit the benefit pro¬ 
visions of the Unemployment Com¬ 
pensation Act so as to require over¬ 
ruling decisions which recognize per¬ 
sonal reasons as good cause for leav¬ 
ing employment.—^Bliley Elec. Co. v. 
Unemployment Compensation Board 
of Review, 45 A.2d 898, 168 Pa,.Super. 
648. 

29. Conn.—Consiglio v. Administra¬ 
tor, Unemployment Compensation 
Act, 81 A.2d 851, 187 Conn. 693. 

Determination of unsuitability 
Statute defining unsuitable work 
within unemployment benefits statute 
as work yielding remuneration at 
rate less than employee's benefit rate 
for total unemployment contemplates 
remuneration actually received from 



|§ 167-168 


SOCIAL SECURITY AND PUBLIC WELFARE 


81 C.J.S. 


Self-employment. An individual who voluntarily 
leaves his job as an employee for wages to go into 
a profession or business for himself, or to become 
an independent contractor, does not leave with good 
cause within the meaning of the statutes so as to 
be entitled to unemployment benefits where his ven¬ 
ture turns out to be unsuccessful and the fact 
that he becomes unemployed after he fails as a 
businessman does not entitle him to unemplo 3 mient 
benefits since his failure does not automatically re¬ 
store him to the status of an tmemployed worker. 

A good cause which compels him to terminate his 
career as an individual contractor cannot be used 
as a substitute for a cause which impelled him to 
leave his original employment and which was not a 
good cause for leaving within the meaning of the 

statutes.32 

§ 168. -Marriage or Family Obligations 

An employee who quits for the purpose of getting 
married Is not eligible for unemployment compensation, 
and It Is generally held that a married woman who quits 
In order to Join her husband at a new domicile Is also 
disqualified; but some statutes do not disqualify work¬ 
ers who are compelled to leave their employment because 
of family obligations. 

Leaving one’s employment in order to get married 
constitutes a voluntary leaving within the meaning 
of statutes disqualifying workers who voluntarily 
leave their employment ^or does such purpose 


constitute good cause within the meaning of provi¬ 
sions exempting from disqualification those workers 
who have good cause for voluntarily leaving their 
employment.34 Where the employment agreement 
provides for the termination of the employment of 
a female employee in the event of her marriage, a 
female employee who marries is disqualified for 
benefits under statutes precluding the payment of 
benefits to workers who voluntarily leave their em- 
ployment.35 Where a worker leaves his employ¬ 
ment when he is compelled to do so because of 
family obligations, it has been held that his leaving 
is voluntary with good cause, and he is entitled to 
benefits.^® Family obligations, it has been said, are 
real and compelling reasons for leaving employment, 
not mere whim or fancy,and the pressure thereof 
may transform what is ostensibly voluntary unem¬ 
ployment into involuntary unemployment.®® Ac¬ 
cordingly, it has been held that a married woman 
may leave her work volimtarily and with good 
cause because of domestic obligations which are 
necessitous and compelling.®® 

On the other hand, it has been held that a married 
person who leaves employment to assist at home is 
not entitled to unemployment compensation where 
the statute disqualifies those who voluntarily leave 
their employment without good cause connected 
with such employment;^® and, where a statute ex- 


emplo^er, and statute provldinsr for 
method of computing: compensation 
for partial unemployment would be 
inapplicable, on issue of whether 
employee was justified in quitting: job 
because job was unsuitable.—Conslg:- 
lio V. Administrator, Unemployment 
Compensation Act, 81 A.2d 351, 137 
Conn. 693. 

30. Pa.—Sun Shipbuilding: & Dry 
Dock Co. V. Unemplosnnent Com¬ 
pensation Board of Review, 56 A. 
2d 254, 358 Fa. 224. 

BIntry into unsuccessful business as 
affecting: question of unemployment 
see supra 5 157. 

31. Pa.—Sun Shipbuilding: & Dry 
Dock Co. V. Unemployment Com¬ 
pensation Board of Review, 56 A.2d 
254, 358 Fa. 224. 

32. Pa.—Sun Shipbuilding: & Dry 
Dock Co. V. Unemployment Com¬ 
pensation Board of Review, supra. 

33. Ohio.—^Moore v. Bureau of Un- 
emplosmaent Compensation, 66 NJS. 
2d 520, 73 Ohio App. 362. 

•tPa.—BEandelsman v. Unemployment 
Compensation Board of Review, 76 
A.2d 235, 167 Pa.Super. 541. 
Abseaoa of oompnlsioiL 

Marriage is not a surrender to 
circumstances of the kind and qual¬ 
ity that compel a decision to leave 


one’s employment, with, respect to 
question whether such leave Is Invol¬ 
untary and with good cause, so as to 
entitle employee to benefits of Un¬ 
employment Compensation Act.—^Bu¬ 
reau of Employment and Unemploy¬ 
ment Compensation v. Unemployment 
Compensation Board of Review, 46 
A.2d 909, 158 Pa.Super. 564. 

34. Pa.—^Bureau of Employment and 
Unemployment Compensation v. 
Unemployment Compensation Board 
of Review, supra. 

Quitting: employment as oondition of 
marriage 

An employee is not within the good 
cause provision of the Unemployment 
Compensation Act if he quits his em¬ 
ployment in order to marry a girl 
who makes his quitting a condition 
precedent to the marriaga—Sun 
Shipbuilding & Dry Dock Co. v. Un¬ 
employment Compensation Board of 
Review, 56 A.2d 254, 358 Pa. 224. 

33. Ga.—^Huiet v. Atlanta Gas Light 
Co., 28 S.E.2d 83, 70 Oa.App. 233. 

38, Pa.—Mee’s Bakery v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 66 A.2d 386, 162 PaSuper. 183 
—Bliley Elec. Co, v. Unemployment 
Compensation Board of Review, 46 
A,2d 898, 168 PaSuper. 548. 

37. Pa—^Mee's Bakery v. Unemploy- 
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ment Compensation Board of 
view, 56 A.2d 886, 162 PaSuper. 
183. 


Preparatioai of family meals 
A mother of three young children, 
whom her husband, employed during 
day, took care of while mother work¬ 
ed at night, had good cause for quit¬ 
ting her emplosmaent, within Unem¬ 
ployment Compensation Act, when 
she was transferred to day shift 
starting too late for her to return 
home in time to get family meals, 
even though she testified that she 
wanted to start at earlier hour for 
her own convenience.—^Mee’s Bakery 
V. Unemployment Compensation 
Board of Review, 56 A.2d 386, 162 
PaSuper. 183. 

40. Tea-^eggs v. Texas Unem- 
plojrment Compensation Commis¬ 
sion, Civ.App., 234 S.W.2d 468. 
Oare of slok spouse 

Tex.—^Meggs v. Texas Uhemployraent 
Compensation Commission, supra 


38. Ind.—Hollingsworth Tool Works 
V. Review of Board, of Ind. Bmp. 
Sec. Division, 84 N.E.2d 895, 119 
In<LApp. 191. 

39- Pa—Wolf son v. Unemployment 
Compensation Board of Review, 76 
A.2d 498, 167 PaSuper. 588. 
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pressly disqualifies workers who quit work voluntar¬ 
ily because of marital obligations, an employee who 
quits to perform marital obligations is not entitled 
to benefits^l In any event, good cause for leav¬ 
ing based on family obligations does not include a 
reason based solely on matters of personal conven¬ 
ience to the employee compulsion in a fair de¬ 
gree and not convenience is the test.'^^ One who 
quits employment merely in order to comply with 
the wishes of a spouse does not leave for good cause 
so as to be eligible for unemployment benefits.^^ 

Wife joining husband at new domicile. A wife 
who leaves her employment in order to join her hus¬ 
band at a newly selected domicile is not entitled to 
unemployment benefits under statutes disqualifying 
workers who leave their employment voluntarily 
without good cause connected with the work;^5 
and the same result has been reached under stat¬ 
utes which provide disqualification for workers who 
leave their employment voluntarily without good 


cause, but which do not expressly require that the 
good cause be connected with the employment;^® 
further, a wife leaving her employment for such 
reason has been held ineligible for benefits under 
statutes disqualifying workers who quit work vol¬ 
untarily because of marital obligations.^^ 

Waiver of disqualification. Under some statutes, 
the disqualification of an individual who has left 
work voluntarily because of domestic obligations 
may be waived by a referee or review board on 
good cause shown.^® 

§ 169. -Attendance at School 

One who leaves his employment in order to attend 
a school is ineligible for unemployment compensation, 
under some statutes, until he has completed his studies 
and has again become available for employment. 

Under some statutes one who has left his em¬ 
ployment to attend a school, college, or imiversity 
is temporarily disqualified from receiving unemploy¬ 
ment compensation but after he has completed 


41. Ohio.—^Moore v. Bureau of Un¬ 
employment Compensation. 66 N.B. 
2d 520, 73 Ohio App. 862. 

42. Pa.—Wolf son v. Unemployment 
Compensation Board of Review, 76 
A.2d 498, 167 Pa.Super. 588. 

43. Pa.—Wolf son v. Unemployment 
Compensation Board of Review, su¬ 
pra. 

HTnmher of days of work 

Fact that employer asked employed 
wife to work six days a week rather 
than five was not good cause for vol¬ 
untarily leaving work for purposes 
of unemployment compensation, 
where wife's children did not reauire 
additional assistance and she gave 
as sole reason the necessity of hav¬ 
ing one day a week to do housework. 
—^Wolfson V. Unemployment Compen¬ 
sation Board of Review, supra. 

44. Pa.—Sun Shipbuilding & Dry 
Dock Co. V. Unemployment Com¬ 
pensation Board of Review, 66 A. 
2d 254, 358 Pa. 224. 

45. Ala.—EX parte Alabama Textile 
Products Corp., 7 So.2d 303, 242 Ala. 
609, 141 A.L.R. 87. 

Ga.—^Huiet v. Schwob Mfg. Co., 27 
S.B.2d 743, 196 Ga. 855, conformed 
to 28 S.E.2d 184, 70 Ga.App. 226— 
Huiet V. Callaway Mills, 29 S.E.2d 
106, 70 Ga.App. 538. 

Reason for mle 

While such a cause for giving up 
her employment may be a good cause 
from the standpoint of society, it is 
not a cause connected with her em¬ 
ployment.—^Huiet V. Schwob Mfg. Co., 
27 S.E.2d 743, 196 Ga. 856, conform¬ 
ed to 28 S.E.2d 184, 70 Ga.App. 226. 

46. ITeb.—Woodmen of the World 
Life Ins. Soc. v. Olsen, 4 N'.W.2d 
923, 141 Neb. 776 

81 C.J.S.—17 


S.C.—Stone Mfg. Co. v. South Caiv 

olina Employment Sec. Commis¬ 
sion. 64 S.R2d 644, 219 Q.C. 239. 
m Pennsylvania 

(1) The superior court has held 
that a married woman who leaves 
her work to accompany her husband 
to a new domicile leaves with good 
cause within the meaning of the 
unemplo 3 niient compensation statutes 
so as to be entitled to benefits.—^Bli¬ 
ley Elec. Co. V. Unemployment Com¬ 
pensation Board of Review, 45 A2d 
898, 158 Pa.Super. 548—Department 
of Labor and Industry of Pennsylva¬ 
nia, Bureau of Employment and Un¬ 
employment Compensation v. Unem¬ 
ployment Compensation Board of Re¬ 
view, 35 A.2d 739, 154 Fa.Super. 250. 

(2) The supreme court after re¬ 
ferring to these lower court cases has 
said that to hold that a married wom¬ 
an who quits her job to join her hus¬ 
band in a new domicile is voluntari¬ 
ly becoming unemployed for a good 
cause within the meaning of the act 
is to open the door to so much fraud 
on employers that one may doubt 
that such a construction of the Un¬ 
employment Compensation Act con¬ 
forms to the canon that all laws 
should receive a sensible construc¬ 
tion.—Sun Shipbuilding & Dry Dock 
Co. V. Unemployment Compensation 
Board of Review, 56 A.2d 254, 358 Pa. 
224. 

(8) Nevertheless, the superior 
court, in a still later case, referred 
to this statement by the supreme 
court as dictum, and in effect follow¬ 
ed the earlier superior court cases.— 
Department of Labor & Industry of 
Commonwealth of Pa. v. Unemploy¬ 
ment Compensation Board of Review, 
65 A.2d 436, 164 Pa.Super. 421, re- 
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versed on other grounds 67 A.2d 114, 
362 Pa. 842. 

(4) In any event joining a husband 
at a distant point may not always 
constitute good cause for a wife's 
leaving her employment; the nature 
of the circumstances in each individ¬ 
ual case, and the strength and the 
effect of the compulsive pressure of 
external and objective forces, must 
be evaluated, and, if they are suffi¬ 
ciently potent, they become relevant 
and controlling factors.—^Bliley Elec. 
Co. V. Unemployment Compensation 
Board of Review, 46 A.2d 898, 158 Pa. 
Super. 548. 

47. Ohio.—^Farloo v. Champion Spark 
Plug Co., 61 N.B.2d 813, 146 Ohio 
St 263. 

48. Ind.—^Hollingsworth Tool Works 
V. Review of Board of Ind. Emp. 
Sec. Division, 84 N.E2d 895, 119 
Ind. App. 191. 

Discretion held not abused 
Where worker left employment in 
city and moved to small community 
because his wife, who was nervous, 
wished to move to that community 
where she had numerous friends and 
could be better cared for, and worker 
made an active Independent search 
for work in nearby communities 
where job opportunities normally ex¬ 
isted for his work classification, find¬ 
ing of review board that good cause 
existed to waive the denial of bene¬ 
fits provided for by Employment Se¬ 
curity Act was not abuse of discre¬ 
tion.—Hollingsworth Tool Works v. 
Review of Board of Ind. Emp. Sec. 
Division, supra. 

49. Conn,—wyka v. Colt's Patent 
Fire Arms Mfg. Co., 26 A.2d 465, 
129 Conn. 71. 
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his studies and has ag^in become available for 
employment, he is to be treated the same as any 
other applicant and is eligible for unemployment 

compensation.50 

§ 170. -Wages 

One who leaves his employment because of a sub¬ 
stantial reduction In his earnings Is generally held en¬ 
titled to unemployment compensation; but mere dls- 
satisfaction with the compensation provided for In the 
agreement under which the employee is working ordi¬ 
narily does not constitute good cause for quitting within 
the meaning of the unemployment compensation stat¬ 
utes. 

A substantial reduction in earnings is generally 
regarded as good cause for leaving one’s employ¬ 
ment, and, hence, one who leaves for such reason 
is not disqualified for unemployment compensation 
on the ground of leaving his work voluntarily with¬ 
out good cause but in this connection the sur¬ 
rounding circumstances should be considered in de¬ 
termining whether a particular reduction in pay 
constitutes good cause for leaving one’s employ- 
ment.52 An employee who willingly and deliberate¬ 
ly refuses to work because of a failure of his em¬ 
ployer to accede to demands for higher wages has 
been held not entitled to unemployment compensa- 
tion.58 Thus, under provisions disqualifying an em¬ 
ployee from benefits where he leaves his employ¬ 
ment voluntarily without good cause connected 
with his work, an employee is not entitled to un¬ 
employment compensation where he leaves because 
of dissatisfaction with the compensation provided 
for in the employment agreement, no changes or 
increased burdens having been imposed by the em¬ 
ployer after the contract was executed.®^ How¬ 


ever, a nonunion mployee working in a closed 
shop under a temporary permit from the union has 
been held not bound by the union’s demand for a 
wage increase, which the employer refused, and 
which led to the discontinuance of the particular 
kind of work on which the nonunion employee was 
engaged; and, hence, such employee was not pre¬ 
cluded from obtaining imemployment benefits on 
the theory that in effect he consented to the aboli¬ 
tion of the job and, hence, voluntarily left his em- 
ployment^® 

Failure to fay promptly. Where there is no 
agreement to the contrary, an employer’s failure 
to pay wages when due is good cause for quitting,6® 
and previous acquiescence in delay of payment does 
not ordinarily constitute a waiver of prompt pay- 
ment.®7 

§ 171. -Working Conditions 

An unfavorable change In working conditions, or 
conditions which are dangerous to health, may consti¬ 
tute good cause for leaving one's employment within 
the meaning of unemployment compensation statutes. 

An employee may sometimes be justified in vol¬ 
untarily terminating his employment, without losing 
his right to unemployment compensation, where he 
is called on to work tmder less favorable condi¬ 
tions,®® or where he is transferred from available 
work to work of a substantially different nature;®® 
but a change in the work ordinarily does not 
justify the employee in terminating his employment 
where the employer no longer has occasion to use 
the employee in the work he had formerly per¬ 
formed, either permanently or temporarily, but can 
continue the employment in some related capacity.®® 


60. Conn.—-Wyka v. Colt's Patent 
Fire Arms Mfg. Co., supra. 

51. Cal.—^Bunny’s Waffle Shop v. 
California Employment Commis¬ 
sion, 151 P.2d 224, 24 Cal.2d 736. 

52. Wash.—In re Anderson, 285 iP. 
2d 803, 39 Wash.2d 856. 

Twenty-^c per ceiLt rednotton In 

wasres, even though imposed on all 
employees of members of employ¬ 
ers' collective bargaining: unit, con¬ 
stituted good cause for leaving em- 
plosrment.—^Bunny's Waffle Shop v. 
CaUfomia Employment Commission, 
151 P.2d 224, 24 CaL2d 785. 

Beduotien held not good cause under 
oiroumstances 

Wash.—^In re Anderson, 235 P.2d 308, 
89 Wash.2d 856. 

53. Ind.—Walter Bledsoe Coal Co. v. 
Keview Board of Employment Se¬ 
curity Division of Department of 
Treasury, 46 !N'.E.2d 477, 221 Ind. 
16, followed in Peabody Coal Co. v. 


Lambermont, 46 N.E.2d 706, 112 
Ind.App. 718. 

54. Ala.—Department of Indus. Re¬ 
lations V. Scott, App., 58 So.2d 882. 

55. Wis.—Rhea Mfg. Co. v. Indus¬ 
trial Commission, 285 N.W. 749, 231 
Wis. 643. 

56. Neb.—Deshler Broom Factory v. 
Kinney, 2 N.W.2d 832, 140 Neb. 
889. 

67. Neb.—Deshler Broom Factory v. 
Kinney, supra. 

58. Wash.—^In re Anderson, 285 P. 
2d 303, 89 Wash.2d 856. 

59. Wash.—In re Anderson, supra. 

60. Wash.—In re Anderson, supra. 
Transfers held not to Justify quit¬ 
ting 

(1) Where employer ceased to have 
available employment for employee 
for certain class work but did have 
employment for work in another class 
which was of the same general kind 
and class in which employee had pre¬ 
viously been employed, but work of¬ 
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fered would have been outside of 
building Instead of inside, employee 
who terminated his employment did 
so voluntarily without good cause 
and was disqualified from receiving 
unemployment compensation benefits. 

I —^In re Anderson, supra. 

(2) Proof that claimant had quali¬ 
fied as a “smash hand** or “spare 
hand'* in textile manufacturing plant 
and had worked in such capacity for 
about six months, and that he re¬ 
fused to work when transferred to 
another room in same department 
and with same scale of pay because 
he entertained view that he was un¬ 
able to operate larger machine being 
used in department to which he was 
being transferred, failed to establish 
that claimant's voluntary leaving of 
his employment was for grood cause 
connected with his work, so as to 
entitle him to unemployment compen¬ 
sation.—Department of Industrial 
Relations v. Wall, 41 So.2d 611, 36 
AlaApp. 530. 
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Working conditions which are dangerous or detri¬ 
mental to health constitute good cause for leaving 
one’s emplo 3 unent.®^ On the other hand, customary 
working conditions not involving deceit or other 
wrongful conduct on the part of the employer are 
not a sufficient reason for an employee voluntarily 
to leave his most recent work.®^ 

§ 172. Waiver 

Although an employee may by hla acta waive his 
right to unemployment compensation benefits, where the 
statute so provides an agreement by an employee to 
waive his right to benefits Is void. 

While it has been held that an employee may 
waive his right to unemployment compensation bene¬ 


fits by his acts,®* as where he voluntarily moves 
away from emplo 3 unent without just cause while- 
his former type of employment is continuously 
available,®^ under the express provisions of some 
statutes, an agreement by the employee to waive 
his right to unemployment benefits is void,®® and, 
hence, no written agreement may preclude an ex¬ 
amination to determine whether the actual rela¬ 
tionship is such as to bring an employee within the 
scope of the law.®® Under the provisions of some 
statutes, an employer may waive the application of 
any provision den 3 ring or limiting benefit payments 
subject to the approval of the commission adminis¬ 
tering the law.®^ 


2. Labor, Industrial, or Trade Disputes 


§ 173. In General 

Under the unemployment compensation statutes, gen¬ 
erally a person Is not entitled to benefits where his un¬ 
employment Is the result of a labor, Industrial, or trade 
dispute. 

Under the provisions of the unemployment com¬ 


pensation acts of the several states, variously stated 
and subject to some exceptions, persons whose un¬ 
employment is the result of a labor, industrial, or 
trade dispute or controversy generally are disquali¬ 
fied or are ineligible to receive the usual unemploy¬ 
ment benefits.®® Such a provision creating an ex- 


61. Fa.—Sun Shipbulldin^r & Bry 
Bock Co. V. Unemployment Com¬ 
pensation Board of Hevlew, 56 A. 
2d 254, 358 Pa. 224. 

Dust 

Where mine '^shooter” was unable 
to obtain water hose to eliminate 
dust while blastlngr coal by air, al¬ 
though complaint was made to unit 
boss, and dust was injurious to shoot¬ 
er’s health, and he left after being 
told by boss that, if he did not want 
to work without hose, there was only 
one other thing he could do, and 
shooter returned to mine on next day 
but was refused permission to worl^ 
shooter did not voluntarily quit his 
employment without good cause.— 
Evans v. ETnoco Collieries, 96 N’.E.2d 
674, 120 Ind.App. 708. 

62. WT.Va.—Amherst Coal Co. v. Hix, 
35 S.B.2d 733, 128 W.Va. 119. 

Conditions held not to warrant leav¬ 
ing 

(1) In general. 

Ind.—White v. Review Board of In¬ 
diana Employment Security Bivl- 
slon, 52 N.E.2d 500, 114 Ind.App. 
383. 

Pa.—Cornell v. Unemployment Com¬ 
pensation Board of Review, 65 A 
2d 259, 164 Pa.Super. 468. 

W.Va.—Amherst Coal Co. v. Hix, 35 
S.B.2d 733, 128 W.Va. 119. 

(2) Bissatlsfaction with change in 
work week and wage plan under 
which employee’s weekly wages 
would have remained approximately 
the same but under which he would 
not have received meals on one day 
a week which he had previously re¬ 


ceived was not good cause for leav¬ 
ing.—DSaylock v. Unemplojrment Com¬ 
pensation Board of Review, 67 A2d 
801, 165 Pa.Super. 376. 

(3) Where claimant employed in 
preparation of warps to be used by 
weavers left his employment because 
some of weavers complained to 
concerning speed of his production 
and order in which he prepared 
warps, but employer’s foreman had 
expressed no dissatisfaction with 
claimant’s work and claimant could 
have continued working had he so 
desired, claimant’s leaving was vol¬ 
untary without good cause.—Wescoe 
V. Unemployment Compensation 
Board of Review, 71 A2d 837, 166 
Pa.Super. 355. 

Good cause held shown 
An extra taxicab driver, who re¬ 
fused to continue on a daily ’’shape- 
up” basis when his request for posi¬ 
tion as regular driver was refused, 
did not volimtarily leave his employ¬ 
ment without good cause.—Claim of 
Marcus, 106 N.T.S.2d 901, 278 App. 
Biv. 1037. 

63. Ohio.—Brown-Brockmeyer Co. v. 
Holmes, 89 N.E.2d 580, 152 Ohio St 
411. 

64. Ohio.—^Brown-Brockmeyer Co. v. 
Holmes, supra. 

65. Minn. —Jackson v. Minneapolis- 
Hones^ell Regulator Co., 47 N.W. 
2d 449, 234 Minn. 52. 

K.Y.—^In re Morton, 80 K.E.2d 369, 
284 NJY. 167, motion denied In 
re Morton, 31 N.E.2d 205, 284 N. 
T. 738. 


Agreement h41d not within the stat. 
ute 

Union agreement providing that 
company should have option to es¬ 
tablish vacation shutdown and that 
employees should take time off equal 
to established length of vacation 
shutdown was not an agreement to 
waive, release, or commute em¬ 
ployee’s benefits within purview of 
statute making any agreement by an 
individual to waive, release, or com¬ 
mute his right to benefits void.— 
Jackson v. Mlnneapolis-Honeywell 
Regulator Co., 47 N,W.2d 449, 234 
Minn. 52. 

66. N.T.—In re Morton, 30 K’.E.2d 
369, 284 N.7. 167, motion denied In 
re Morton, 81 N.E.2d 205, 284 H.Y. 
738. 

67. Wls.—Spielmann v. Industrial 
Commission, 296 N.W. 1, 236 Wls. 
240. 

Befosal to approve waiver held prop¬ 
er 

Wls.—Spielmann v. Industrial Com¬ 
mission, sup^ 

68. U.S.—Unemployment Compensa¬ 
tion Commission of Territory of 
Alaska v. Aragan, Alaska, 67 S.Ct 
245, 329 U.S. 148, 91 L..Ed. 136. 

Ala.—Bepartment of Industrial Rela¬ 
tions V. Brummond, 1 So.2d 395, 
80 AlaApp. 78, certiorari denied 1 
So.2d 402, 241 Ala. 142. 

Ariz.—Sakrlson v. Pierce, 185 P.2d 
528. 66 Axiz. 162, 178 AL.R. 480. 
CaL—^McKinley v. California B3m- 
ployment Stabilization Commission, 
209 P.2d 602, 84 Cal.2d 239—Bun¬ 
ny’s Waffle Shop v. California Em- 


259 



§ 173 SOCIAL SECUBITT AND PUBLIC WELFARE 81 C. J.S. 

ception to tie right to unemployment benefits must | be strictly construed.*® The word "employee," 


ployment Commission, 161 P.2d 
224, 24 Cal.2d 735—W. R. Grace & 
Co. V. California Employment Com¬ 
mission. 151 P.2d 215, 24 Cal.2d 720 
—American-Hawaiiaii S. S. Co. v. 
California Employment Commis¬ 
sion, 151 P.2d 213, 24 Cal.2d 716— 
Matson Terminals v. California 
Employment Commission, 151 P.2d 
202, 24 Cal.2d 695. 

Colo.—Sandoval v. Industrial Com¬ 
mission, 130 P.2d 930, 110 Colo. 108. 
Conn.—^Almada v. Administrator, Un¬ 
employment Compensation Act, 77 

A. 2d 765, 137 Conn. 380—^Baldassa- 
ris V. Egan, 68 A.2d 120, 135 Conn. 
695. 

Ill.—Local Union No. 222, Oil Work¬ 
ers Intern. Union v. Gordon, 92 N. 

B. 2d 739, 406 IlL 145—American 
Steel Foundries v. Gordon, 88 N. 
K2d 466, 404 lU. 174—Local No. 
658, Boot & Shoe Workers Union 
V. Brown Shoe Co., 87 N.E.2d 625, 
403 Ill. 484—Local Union No. 11 v. 
Gordon. 71 N.E.2d 637, 396 Ill. 293 
—Caterpillar Tractor Co. v. Durkin, 
42 N.E.2d 641, 880 Ill. IL 

Ind.—Walter Bledsoe Coal Co. v. Re¬ 
view Board of Employment Secu¬ 
rity Division of Department of 
Treasury, 46 N.E.2d 477, 221 Ind. 
16, followed in Peabody Coal Co. 
V. Lambermont, 46 N.B.2d 706, 112 
IndJlpp. 718—Adams v. Review 
Board of Ind. Employment Sec. Di¬ 
vision, 98 N.E.2d 681, 121 Ind.App. 
273—Chrysler Corp. v. Review 
Board of Ind. Employment Sec. 
Division, 92 N.R2d 665, 120 Ind. 
App. 425—^Blakely v. Review Board 
of Ind. Employment Sec. Division, 
Ind.App., 90 N.B.2d 353, 120 Ind. 
App. 267—^Frank Foundries Corp. v. 
Review Board of Ind. Employment 
Sec. Division, 88 N.E.2d 160, 119 
Ind.App. 693—^Adkins v. Indiana 
Employment Sec. Division, 70 N. 
B.2d 31, 117 In<LApp. 132—Muncie 
Foundry Division of Borg-Wamer 
Corp. V. Review Board of Unem¬ 
ployment Security Division, 61 N. 
B.2d 891, 114 Ind.App. 475. 

Iowa.—Johnson v. Iowa Employment 
Sec. Commission, 32 N.W.2d 786, 
239 Iowa 816—^Dallas Fuel Co. v. 
Home, 300 N.W. 303, 230 Iowa 1148. 
Ky.—Ford Motor Co. v. Kentucky 
Unemployment Compensation Com¬ 
mission, 243 S.W.2d 657—^Barnes v. 
Hall, 146 S.W.2d 929, 285 Ky. 160. 
Mich.—Lawrence Baking Co. v. Mich¬ 
igan Unempl 03 nEnent Compensation 
Commission, 13 N.W.2d 260, 308 
Mich. 198, 154 AJl^R. 660, certio¬ 
rari denied 65 S.Ct 48, 323 U.S. 
738, 89 L.Ed. 591. 

Minn.—Nordling v. Ford Motor Co., 
42 N.W.2d 576, 281 Minn. 68. 

Mont.—Jordan v. Craighead, 186 P. 

2d 526, 114 Mont 337. 

Neb.—^Deshler Broom Factory ▼. Kin¬ 
ney, 2 N.W.2d 332, 140 Neb. 889. 


N.H.—Amory Worsted Mills v. Riley, 
71 A.2d 788, 96 N.H. 162. 

N.J.—Ablondi v. Board of Review, 
Division of Emplosment Sec., Dept 
of Labor and Industry, 78 A.2d 262, 
8 N.J.Super. 71. 

N.T.—In re Sadowski, 13 N.T.S.2d 
553, 257 App.Div. 529. 

N.C.—^Unemployment Compensation 
Commission v. Lunceford, 50 S.E. 
2d 497, 229 N.C. 670—Unemploy¬ 
ment Compensation Commission v. 
Martin, 45 S.E.2d 385, 228 N.C. 277 
—^In re Steelman, 13 S.E.2d 544, 
219 N.C. 306. 

Okl.—Board of Review v. Mid-Conti¬ 
nent Petroleum Corporation, 141 
P.2d 69, 193 Okl. 36. 

Pa.—^Hogan v. Unemployment Com¬ 
pensation Board of Review, 83 A. 
2d 386, 169 Pa.Super. 654—^Burger 
V. Unemployment Compensation 
Board of Review, 77 A.2d 737, 168 
Pa.Super. 89—Duquesne Brewing 
Co. of Pittsburgh v. Unemployment 
Compensation Board of Review, De¬ 
partment of Labor and Industry, 56 
A.2d 269, 162 Pa.Super. 216, adopt¬ 
ed 59 A.2d 913, 369 Pa. 635. 

S.C.—Johnson v. Pratt 20 S.E.2d 865, 
200 S.C. 315. 

Tenn.—^Milne Chair Co. ▼. Hake, 230 
S.W.2d 393, 190 Tenn. 395—Block 
Coal & Coke Co. v. United Mine 
Workers of America, Dlst No. 19, 
148 S.W.2d 364, 149 S.W.2d 469, 
177 Tenn. 247. 

Wash.—^Appeals of Employees of 
Poison Lumber & Shingle Mills, 
143 P.2d 316, 19 Wash.2d 467—In 
re North River Logging Co., 130 
.P.2d 64, 15 Wash.2d 204—In re 
Persons Employed at St Paul & 
Tacoma Lumber Co., 110 P.2d 877, 7 
Wash.2d 580. 

W.Va.—Homer Laughlln China Co. v. 
Hix, 37 S.B.2d 649, 128 W.Va. 613 
—Miners In General Group v. BUx, 
17 S.B,2d 810, 123 W.Va. 637. 

Wls.—Spielmann v. Industrial Com¬ 
mission, 295 N.W. 1, 236 Wls. 240. 
Effect of refusal of available em¬ 
ployment in establishment involv¬ 
ed in labor dispute on unemployed 
worker's right to benefits when 
otherwise eligible see infra § 201. 
Purpose of provisions 

<1) Main purpose of provision is 
that state is to stand aside pend¬ 
ing settlement of employer-employee 
differences to avoid the imputation 
that a strike may be financed through 
unemployment insurance benefits.— 
In re Burger, 98 N.T.S.2d 932, 277 
App.Div. 234, affirmed Claim of Bur¬ 
ger, 101 N.E.2d 768, 303 NT. 654. 

(2) The piirpose of the law is to 
tide persons over periods of Invol¬ 
untary unemployment but not to pro¬ 
vide support for them when they are 
on strike.—Almada v. Administrator, 
Unemployment Compensation Act* 77 
A2d 765, 137 Conn. 380. 
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(3) The purpose of the Unemploy¬ 
ment Compensation Act was to pro¬ 
vide employment for unfortunate vic¬ 
tims of a maladjusted economy who 
are unable to obtain suitable work 
at a living wage, not to enable those 
who are offered continuation of ex¬ 
isting employment to refrain from 
work until they have secured addi¬ 
tional advantages. 

Ky.—^Barnes v. Hall, 146 S.W.2d 929, 
285 Ky. 160. 

W.Va.—^Miners in General Group v. 
Hix, 17 S.B.2d 810, 123 W.Va. 637. 

(4) The purpose of Employment 
Security Act is to provide benefits to 
those who are involuntarily out of 
employment, and not to finance those 
who are willingly and deliberately re¬ 
fusing to work because of failure of 
their employers to accede to demands 
for higher wages.—^Muncie Foxmdry 
Division of Borg-Warner Corp. v. 
Review Board of Employment Secu¬ 
rity Division, 51 N.E.2d 891, 114 Ind. 
App. 475. 

(5) The act was not intended to 
penalize or subsidize employees or 
employers lawfully engrage'd in labor 
dispute, and was not intended to com¬ 
pel striking workmen to remain with¬ 
out its benefits longer than their own 
action made necessary, or to com¬ 
pel employers to finance their em¬ 
ployees in a strike, and act was not 
concerned with labor disputes, except 
in so far as it became necessary to 
consider them in deciding when un¬ 
employment was voluntary. 

Conn.—^BaJdassarls v. Egan, 68 A.2d 
120, 135 Conn. 695. 

Ind.—Walter Bledsoe Coal Co. v. 
Review Board, 46 N.B.2d 477, 17 
Ind. App. 123. 

Md.—Saunders v. Maryland Unem¬ 
ployment Compensation Board, 53 
A2d 679, 188 Md. 677. 

Suspension of rights to benefits 
Under some statutes the right to 
benefits is suspended for a specified 
period beginning with the day after 
the employee lost his emplojment be¬ 
cause of a strike, lockout, or other 
industrial controversy in the estab¬ 
lishment in which he was employed. 
—Claim of Lasher, 111 N.T.S.2d 356, 
279 App.Div. 505—^Machclnski v. Ford 
Motor Co., 102 N.T.S.2d 208, 277 App. 
Div. 684—In re Burger, 98 N.T.S.2d 
932, 277 App.Div. 234, affirmed 101 
N.E.2d 763, 308 NY. 654—Echevar¬ 
ria V. Corsi, 78 NT.S.2d 719, 273 App. 
Div. 1046—^Birkmeyer v. General Mo¬ 
tors Corp., Harrison Radiator Di¬ 
vision, 70 NY.S.2d 401, 272 App.Div. 
856. 

69. U.S.—Aragon v. Unemployment 
Compensation Commission of Ter¬ 
ritory of Alaska, C.C.AAlaska, 149 
F.2d 447, affirmed in part and re¬ 
versed in part on other grounds 67 
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within a statute rendering an “employee” ineligible 
for unemployment compensation benefits for a peri¬ 
od during which his unemployment is directly due 
to a labor dispute has been held not to be so clear 
and unambiguous as to preclude the application of 
well-known rules of statutory construction.^® 

Employer's breach of contract or law. Under some 
of the statutes, the disqualifying provision does not 
apply nor is the withholding of benefits authorized if 
the stoppage of work was due solely to the refusal 
or failure of the employer to live up to any of 
the provisions of any contract entered into between 
the employer and the employees,or of any law of 
the state or the United States relating to collective 
bargaining, hours, wages, or other conditions of 
work.72 Under such an exception, if the employees 
as well as the employer were gvLilty of a breach of 
their contract both of which breaches contributed 
to the work stoppage, the fault of the employer can¬ 
not be the sole cause of the stoppage.*^® 

Unfavorable working conditions. Under some of 
the statutes, workers who are required by their em¬ 
ployer to accept wages, hours, or conditions of 
employment less favorable than those prevailing for 


similar services in the locality are expressly excepted 
from disqualification, even though their unemploy¬ 
ment is due to a work stoppage which exists be¬ 
cause of a labor dispute.74 Under such a provi¬ 
sion, a striking employee has been held relieved of 
his disqualification where his employer in accepting 
his offer to return to work imposed the condition 
that the employee return as a new employee,^® 

Waiting period. Where, as discussed infra §§ 
247-248, a waiting period is prescribed before the 
lapse of which an unemployed worker does not 
become eligible for benefits, under some of the 
statutes one unemployed because of a labor dispute 
is ineligible for this waiting period as well as for 
compensation benefits.^® 

Notice of dispute. Under some of the statutes 
benefits may be paid to a claimant whose unemploy¬ 
ment is due to a labor dispute unless the employer 
notifies the agency adminstering the fund of the 
existence of the dispute but such notice has 
been held to be merely evidentiary in character, 
and the administrative agency may disqualify a 
claimant in the absence of such notice where other 
evidence clearly establishes the disqualif 3 dng facL^® 


act 245, 82$ U.S. 143, 91 L.Ed. 
136. 

70. Ala.—Department of Industrial 
Relations v. Drummond, 1 So.2d 
395, 30 AJa.App. 78, certiorari de¬ 
nied 1 So.2d 402, 241 Ala. 142. 

Matters to 1)6 considered 

In attempting a proper interpreta¬ 
tion of the word, the court may con¬ 
sider the external, historical facts 
leading to enactment of the statute, 
and consider that essential purpose 
thereof was to minimize the har^ul 
effect on society of unemployment.— 
Department of Industrial Relations 
V. Drummond, supra. 

71. Ark.—Reddick v. Scott, 228 S.W. 
2d 1008. 217 Ark. 38. 

N.H.—Amory Worsted Mills v. Ri¬ 
ley, 71 A,2d 788, 96 N.H. 162. 
Agreement not to dlsoriniinate 
Letters between an employer and 
his employees were held to constitute 
an agreement by the employer not 
to discriminate against any employee 
because of union activity, the viola¬ 
tion of which may authorize the pay¬ 
ment of benefits notwithstanding the 
labor dispute which resulted from 
such violation.—^Reddick v. Scott, 228 
S.W.2d 1008, 217 Ark. 88. 

72. Ark.—^Reddick v. Scott, supra. 
Mont.—Jordan v. Craighead, 186 P. 

2d 526, 114 Mont. 337. 

73. N.H.—Amory Worsted Mills t. 
Riley, 71 A.2d 788, 96 N.H. 162. 

^oint breach cf contract 

Where employers* contract with 


union contained **no strike** clauses 
and provided for arbitration of griev¬ 
ances, and employers violated a con¬ 
tract provision, and employees en¬ 
gaged in strike without either party 
resorting to arbitration or grievance 
procedure, stoppage of work was not 
solely caused by employers* failure 
to comply with contract provisions 
within unemployment compensation 
statute and employees were not en¬ 
titled to benefits.—Amory Worsti'd 
Mills V. Riley, 71 A.2d 788, 96 N.H. 
162. 

74. W.Va.—Homer Laughlin China 
Co. V. Hix, 37 S.B.2d 649, 128 W. 
Va. 613. 

75. W.Va.—^Horner Laughlin China 
Co. V. Hlx, supra. 

76. Ind.—Chrysler Corp, v. Review 
Board of Ind. Employment Sec. Di¬ 
vision, Ind.App., 92 N.E.2d 565, J20 
IndA.pp. 425—Muncie Foundry Di¬ 
vision of Borg-Wamer Corp. v. Re¬ 
view Board of Emplosrment Securi¬ 
ty Division, 61 N.E.2d 891, 114 Ind. 
App. 476. 

Ky.—Elkhom & Jelllco Coal Co. v. 
Kentucky Unemployment Compen¬ 
sation Commission, 221 S.W.2d 640, 
310 Ky. 674. 

Amendment clarifying mle 
The dlsQualificatlon of a claimant 
for unemployment benefits for leav¬ 
ing his work because of trade dis¬ 
pute applied to waiting period even 
before Unemployment Insurance Act 
was amended specifically so to pro¬ 

261 


vide, since lapse of waiting period is 
simply a prerequisite to payment of 
benefits and not an independent priv¬ 
ilege conferred by the aoL—W. R. 
Grace & Co. v. California Employ¬ 
ment Commission, 151 P.2d 215, 24 
Cal.2d 720. 

77. Ky.—Elkhorn & Jelllco Coal Co. 
V. Kentucky Unemployment Com¬ 
pensation Commission, 221 S.W.2d 
640, 310 Ky. 674. 

78. Ky.—^Elkhorn & Jelllco Coal Co. 
V. Kentucky Unemployment Com¬ 
pensation Commission, supra. 

79. Ky.—^Elkhom & Jelllco Coal Co. 
V. Kentucky Unemployment Com¬ 
pensation Commission, supra. 

Dispute of nationwide Interest 
Where controversy between mine 
workers and employers was a mat¬ 
ter of nationwide interest and was 
publicized extensively, and unemploy¬ 
ment compensation commission had 
written notice from many employ¬ 
ers that strike existed in principal 
coal fields, and written applications 
for benefits filed by claimants show¬ 
ed their occupation as miners and 
that reason for imemployment was 
a labor dispute, although their em¬ 
ployers failed to give the written 
notice required by the Unemployment 
Compensation Law, benefits to claim¬ 
ants were improperly allowed.—^Efik- 
hom & Jelllco Coal Co. v. Kentucky 
Unempl03nment Compensation Com¬ 
mission, supra. 
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§ 174. What Constitutes Labor Dispute 

In construing a labor dispute disqualification clause 
In an unemployment compensation act, the term ‘Mabor 
dispute’' means any controversy concerning wages, 
hours, working conditions, or terms of employment, or 
arising out of the respective interests of employer and 
employee. 

What constitutes a labor dispute within a provi¬ 
sion rendering persons unemployed because thereof 
ineligible for unemployment benefits depends pri¬ 
marily on the wording of the particular provision 
involved.*® The question is one of legislative in- 
tent,*i and to this end the court should look to the 
entire act and its purposes-*^ Where the statute 
does not define the term "labor dispute,” the court 
may consider legislative definitions of the term con¬ 
tained in other statutes in existence at the time 
of the enactment of the Unemployment Compensa¬ 
tion Act,** but it has been indicated that no weight 
will be given a legislative definition contained in a 
subsequent statute.*^ It has also been held that in 
enacting the Unemployment Compensation Act with¬ 


out expressly defining the term "labor dispute,” the 
legislature used it in its common and accepted mean- 

ing.*5 

The term "labor dispute” has been defined as 
any controversy concerning wages, hours, working 
conditions, or terms of employment,*® or arising out 
of the respective interests of employer and em¬ 
ployee,*^ and frequently is held, sometimes by 
reason of express provision, to include any con¬ 
troversy concerning terms, tenure, or conditions of 
emplo 3 mient, or concerning the association or 
representation of persons in negotiating, fixing, 
maintaining, changing, or seeking to arrange terms 
or conditions of employment, regardless of whether 
the disputants stand in the proximate relation of 
employer and employee.** Under some of the stat¬ 
utes an existing employer-employee relationship has 
been held not to be a prerequisite to the existence 
of a labor dispute if the claimants were last in such 
a relationship when their tmemployment occurred.** 


80. Ala.—Ex parta Pesnell, 199 So. 
726, 240 Ala. 457, certiorari denied 
Pesnell v. Department of Indus¬ 
trial Relations of Alabama, 61 S. 
Ct. 1118, 313 U.S. 590, 85 KEd. 1545. 

81. V^.Va.—^Miners in General Group 
V. Hix, 17 S.E.2d 8X0, 123 W.Va. 
637. 

Wis.—Spielmann v. Industrial Com¬ 
mission, 295 N.W. 1, 286 Wis. 240. 

82. Ind.—Walter Bledsoe Coal Co. v. 
Review Board of Employment Se¬ 
curity Division of Department of 
Treasury, 46 N.B.Sd 477, 221 Ind. 
16, followed in Peabody Coal Co. v. 
Lambermont, 46 ]Sr.E.2d 706, 112 
Ind.App. 718. 

History, purpose, and context 

In construing the labor dispute dis¬ 
qualification clause of the Unemploy¬ 
ment Compensation Law, court is 
confined to Interpretation and appli¬ 
cation of comprehensive legislative 
phraseology in light of Its history, 
and purpose and context—^Ablondl v. 
Board of Review, Division of Em¬ 
ployment Sec., Dept of Labor and In¬ 
dustry, 73 A-2d 262, 8 N.J.Super. 71. 

83. IT.J.—Ablondi v. Board of Re¬ 
view, Division of Employment Sec., 
Dept of Labor and Industry, supra. 

Wis.—Spielmann v. Industrial Com¬ 
mission, 295 N.W. 1, 236 Wis. 240. 

84. Wis.—Spielmann v. Industrial 
Commission, supra. 

85. Alaska.—^Aragon v. Unemploy¬ 
ment Compensation Commission of 
Territory of Alaska, 10 Alaska 236, 
reversed on other grrounds, C.C.A., 
149 F.2d 447, affirmed in part and 
reversed in part on other grounds 
67 S.Ct 245, 329 U.S. 143, 91 L.Ed. 
136. 


W.Va.—Ifillners In General Group v. 
Hix, 17 S.E.2d 810, 128 W.Va. 637. 

86. IlL—Local Union No. 222, Oil 
Workers Intern. Union v. Gordon, 
92 N.E.2d 739, 406 Ill. 145—Local 
No. 658, Boot and Shoe Workers 
Union v. Brown Shoe Co., 87 N.B.2d 
625, 403 m. 484—Iiocal Union No. 
11 V. Gordon, 71 N.B.2d 687, 896 HL 
293. 

N.H.—Amory Worsted Mills v. Riley, 
71 A.2d 788, 96 N.H. 162. 

N.J.—^Ablondi V. Board of Review, 
Division of Employment Sec., Dept 
of Labor and Industry, 73 A.2d 262, 
8 N.J.Super. 7L 

87. N.J.—Ablondi v. Board of Re¬ 
view, Division of Employment Sec., 
Dept of Labor and Industry, supra. 

88. Ala.—^Badgett v. Department of 
Industrial Relations, 10 So.2d 880, 
248 Ala. 538. 

Ala s k a.—Aragon v. Unemployment 
Compensation Commission of Ter¬ 
ritory of Alaska, 10 Alaska 236, 
reversed on other grounds, C.C.A., 
149 P.2d 447, affirmed in part and 
reversed in part on other grounds 
67 S.Ct 245, 329 U.S. 143, 91 L.Ed. 
136. 

Colo.—Sandoval v. Industrial Com¬ 
mission, 130 P.2d 930, 110 Colo. 108. 
In fl ue n ce of federal statutes 

(1) Under a number of the statutes 
whicdi do not define the term **labor 
dispute** as a basis for disqualifi¬ 
cation, the courts have found the 
definitions of term In the Norris-La 
Guardia Act, 29 U.S.C.A. § 118c, and 
the National Labor Relations Act, 
29 U.S.C.A. S 162 (9), which substan¬ 
tially is that stated in the text, as 
persuasive, if not binding, in their 
construction of the term as it ap-, 
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pears in the Unemployment Compen¬ 
sation Act. 

U.S.—Unemployment Compensation 

Commission of Territory of Alas ka 
V. Aragon, Alaska, 67 S.Ct 245, 829 
U.S. 143, 91 L.Ed. 186. 

Colo.—Sandoval v. Industrial Com¬ 
mission, 180 iP.2d 930, 110 Colo. 
108. 

Iowa.—Dallas Fuel Co. v. Home, 800 
N.W. 808, 280 Iowa 1148. 

Ky.—Barnes v. Hall, 146 S.W.2d 929, 
285 Ey. 160. 

W.Va.—^Miners in General Group v. 
Hix, 17 S.B.2d 810, 128 W.Va. 637. 

(2) In Alabama, before the defini¬ 
tion of the text was added to the dis¬ 
qualifying provision by amendment, 
the court considered the definition in 
the federal statutes to be illustrative 
only, and not binding.—^Bx parte Pes¬ 
nell, 199 So. 726, 240 Ala. 457, cer¬ 
tiorari denied Pesnell v. Department 
of Industrial Relations of Alabama, 
61 S.Ct. 1113, 818 U.S. 590, 85 LJEJd. 
1545. 

(3) It was also said therein that 
the definitions of labor dispute as 
used in these federal statutes would 
not be tom from their original set¬ 
ting and, by judicial Interpretation, 
read into the state Unemployment 
Compensation Act so as to destroy 
the elemental purpose thereof.—De¬ 
partment of Industrial Relations v. 
Drummond, 1 So.2d 895, 30 Ala.App. 
78, certiorari denied 1 So.2d 402, 241 
Ala. 142. 

89. Ky.—^Barnes v. Hall, 146 S.W.2d 
929, 285 Ey. 160. 

Tenn.—^Milne Chair Co. v. HaJie, 230 
S.W.2d 893, 190 Tenn. 895—^Block 
Coal & Coke Co. v. United Mine 
Workers of America, Dist. No. 19, 
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Under other statutes it has been held that the term 
^'labor dispute,” as used therein, necessarily implies 
the existence of such a relationship, and that, or¬ 
dinarily, when such relationship has been term¬ 
inated, the disqualifying provision is not applica- 
ble.90 

While it has been said that speaking generally a 
labor dispute can exist only between the individual 
workers and their employers,it has also been 
held that the controversy need not be between em¬ 
ployer and employee. 32 xhe dispute may be be¬ 
tween the employer and a union which is the sole 
bargaining agent for the workers and is acting 
in their behalf, or between employees and their 
union or their bargaining agency, if it involves the 
employer and affects the terms or conditions of 
employment®^ Likewise, jurisdictional disputes be¬ 
tween different labor unions may constitute labor 
disputes,®^ although it has also been held that a 
jurisdictional dispute between labor unions does 
not constitute a labor dispute.®® Where action has 
been taken by either a labor organization or an 
employer having a bearing on a controversy as to 
wages or conditions of employment, a labor dispute 
has developed.®^ A controversy concerning the 
terms of employment in seasonal operations may 


constitute a labor dispute within the statute, al¬ 
though it occurred before employment for the en¬ 
suing season had begun.®® 

Picketing, While picketing may be the result of 
a labor dispute,®® it is not essential thereto.^ 

§ 175. -Labor Contracts 

A controversy between a union and an employer with 
respect to the terms of a labor contract may constitute 
a ''labor dispute" within the meaning of a labor dis¬ 
pute disqualification clause in an unemployment com¬ 
pensation act. 

A “labor dispute” within the meaning of a pro¬ 
vision rendering persons unemployed because of a 
labor dispute ineligible for unemplo 3 mient benefits 
may exist in the absence of a labor contract.® Such 
a dispute exists where a union and the employer 
are unable to agree on the terms of a contract 
to be entered into between them.® Where an exist¬ 
ing contract has expired or is about to expire, a 
dispute with respect to the terms of a new contract, 
or the modification of the old, constitutes a labor 
dispute within the meaning of the statute.^ Disputes 
over the interpretation of existing contracts be¬ 
tween a tmion and employers also may constitute 
a labor or trade dispute within the statute.® 


148 S.W.2d 864, 149 S.W.2d 469, 
177 Tenn. 247. 

sa Ind.—^Blakely ▼. Review Board 
of Ind. Employment Sec. Division, 
90 K.E.2d 353, 120 lnd.App. 257. 

91. W.Va.—Miners in General Group 
V. Hix, 17 S.E.2d 810, 123 W.Va. 
637. 

92. Fa.—Duguesne Brewins Co. of 
Pittsburgh V. Unemployment Com¬ 
pensation Board of Review, Depart¬ 
ment of Labor and Industry, 56 A. 
2d 269, 162 Pa.Super. 216, adopted 
59 A.2d 913, 359 Pa. 535. 

93. Wash.—Appeals by Employees 
of Poison Lumber & Shingle Mills, 
143 P.2d 316, 19 Wa^2d 467. 

94. Pa.—Duquesne Brewing Co. of 
Pittsburgh v. Unemployment Com¬ 
pensation Board of Review, 59 A2d 
913, 359 Pa. 636—Duquesne Brew¬ 
ing Co. of Pittsburgh v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, Department of Labor and In¬ 
dustry, 56 A.2d 269, 162 Pa.Super. 
216, adopted 69 A.2d 913, 359 Pa. 
535—^Miller V. Unemployment Com¬ 
pensation Board, 31 A.2d 740, 152 
Pa.6uper. 315. 

95. Pa.—Westinghouse Elec. Corp. v. 
Unemployment Compensation 
Board of Review of Commonwealth 
of Pa., 68 A.2d 393, 165 Pa.Super. 
386. 


Wash.—^In re Deep River Timber 
Co.*s Employees, 111 P.2d 575, 8 
Wash.2d 179. 

96. W.Va.—Board of Review of 
West Virginia Department of Un- 
emplosmient Compensation v. Hix, 
29 S.E.2d 618, 126 W.Va. 538. 

97. Ill.—Bankston Creek Collieries v. 
Gordon, 77 N’.B.2d 670, 399 HI. 291 
—^Local Union No. 11 v. Gordon, 
71 N.E.2d 637, 396 Ill. 293. 

Iowa.—Dallas Fuel Co. v. Horne, 300 
N.W. 303, 230 Iowa 1148. 

98. U.S.—Unemployment Compensa¬ 
tion Commission of Territory of 
Alaska v. Aragan, Alaska, 67 S.Ct. 
245, 329 U.S. 143, 91 L.Ed. 136. 

99. Wls.—Spielmann v. Industrial 
Commission, 295 N.W. 1, 236 Wls. 
240. 

FibketliLg to prevent removal of ma- 
ohinery 

Picketing of a plant of the em¬ 
ployer, to compel the employer not 
to move his machinery to another 
plant, in order that the employees 
might preserve their jobs and their 
opportunity for work, constituted a 
labor dispute under the statute, not¬ 
withstanding it did not involve the 
voluntary quitting of work by em¬ 
ployees, and there was no legal ba¬ 
sis for contention that machinery 
should not be removed.—Spielmann v. 
Industrial Commission, 295 N.W. 1, 
236 Wis. 240. 


1. Alaska.—Aragon v. Unemploy¬ 
ment Compensation Commission of 
Territory of Alaska, 10 Alaska 236, 
reversed on other grounds, C.CA., 
149 F.2d 447, affirmed in part and 
reversed In part on other grounds 
67 S.Ct. 245, 329 U.S. 143, 91 L.Ed. 
136. 

2. W.Va.—^Miners in General Group 
V. Hix, 17 S.B.2d 810, 123 W.Va. 
637. 

3. Ala.—Ex parte Pesnell, 199 So. 
726, 240 Ala 457, certiorari denied 
Pesnell v. Department of Indus¬ 
trial Relations of Alabama, 61 S. 
Ct 1113, 813 U.S. 590, 85 LuEd. 1545. 

4. Alaska—Aragon v. Unemploy¬ 
ment Compensation Commission of 
Territory of Alaska, 10 Alaska 236, 
reversed on other grounds, CC.A, 
149 F.2d 447, affirmed in part and 
reversed In part on other grounds 
67 S.Ct 245, 829 U.S. 143, 91 L. 
Ed. 186. 

Tenn.—^Block Coal & Coke Co. v. Unit¬ 
ed Mine Workers of America, Dist 
No. 19, 148 S.W.2d 364, 149 S.W.2d 
469, 177 Tenn. 247. 

W.Va—Miners in Greneral Group v. 
Hix, 17 S.R2d 810, 123 W.Va 637. 

5. m.—Local Union No. 11 v. Gor¬ 
don. 71 N.B.2d 637, 396 IlL 293. 

Cal.—W. R. Grace & Co. v. California 
Employment Commission, 151 P.2d 
215, 24 Cal.2d 720. 
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§ 176. -Strikes and Lockouts 

A strike or lockout may constitute a labor dispute 
within the disqualifying provision, although a strike or 
lockout is not essential to such a dispute. 

While a strike is not essential to constitute a 
labor, industrial, or trade dispute within the mean¬ 
ing of a provision rendering persons unemployed 
because thereof ineligible for unemployment bene¬ 
fits,^ a strike may be the result of such a dispute.^ 
In construing the various disqualifying provisions 
a "strike” has been defined as a stoppage of work 
by common agreement for the purpose of obtaining 
or resisting a change in conditions of employment® 
Existing contractual obligations between employees 
and employer are not essential to a strike,® but a 
suspended employer-employee relationship is,^® as 
is a demand by the employees for some concession, 
generally for a modification of conditions of labor 
or rates of pay,^^ a refusal on their part to work 
with intent to bring about compliance with the de- 
mand,i2 an intention to return to work when com¬ 


pliance is accomplished,and an intention on the 
part of the employer to reemploy the same men or 
men of a similar class when the demands are 
acceded to or withdrawn, or otherwise adjusted.^^ 
The refusal of employees to work under the terms 
of an expired contract pending consummation of a 
new one has been held to constitute a strike within 
a statute which bases disqualification on a strike.^® 
However, it has also been held under such a statute, 
where work at a place of employment ceased on ex¬ 
piration of the contract between the employer and 
employees and did not begin again until a new 
contract was entered into, that the employees were 
not engaged in a strike during the period when work 
had ceased.1® The quitting of work by employees, 
singly or collectively, without any intention to re¬ 
turn does not constitute a strike or a labor dispute 
within the statute, whatever their motivating rea¬ 
son for so doing may have been.i7 

In the absence of a statute providing otherwise, 
a lockout by an employer is a labor or trade dis- 


6. Ala.—Sbe parte Pesnell, 199 So. 
726. 240 Ala. 457. certiorari de¬ 
nied Pesnell v. Department of In¬ 
dustrial Relations of Alabama, 61 
S.Ct 1113, 313 U.S. 590, 85 li.Rd. 
1545. 

Alaska.—Aragron ▼. Unemployment 
Compensation Commission of Te]> 
rltory of Alaska, 10 Alaska 236, 
reversed on other grounds, C.C.A, 
149 F.2d 447, affirmed in part and 
reversed in part on other grounds 
67 S.CL 246, 329 U.S. 143, 91 L.. 
Ed. 136. 

Colo.—Sandoval v. Industrial Com¬ 
mission, 130 P.2d 930, 110 Colo. 108. 

HI.—Bankston Creek Collieries v. 
Gordon. 77 N.E.2d 670. 399 HI. 291. 

Ind.—^Adkins v. Indiana Employ¬ 
ment Sec. Division, 70 N.E.2d 31, 
117 Ind.App. 132. 

W.Va.—^Miners in General Group v. 
Hix. 17 S.B.2d 810, 123 W.Va. 637. 

7. Cal.—American-Hawaiian S. S. 
Co. v. California Employment Com¬ 
mission, 151 P.2d 213, 24 Cal.2d 
716. 

HI.—^Bankston Creek Collieries v. 
Gordon, 77 N’.B.2d 670, 399 Ill. 291 
—^Local Union No. 11 v. Gordon, 
71 N.E.2d 637, 396 Ill. 293. 

Ind.—Walter Bledsoe Coal Co. v. 
Review Board of Bmploimaent Se¬ 
curity Division of Department of 
Treasury. 46 N.E.2d 477, 221 Ind. 
16, followed in Peabody Coal Co. v. 
Lambermont, 46 N.E2d 706, 112 
Ind.App. 718. 

Md.—Saunders v. Sdaryland Unem¬ 
ployment Compensation Board, Md., 
53 A2d 579,188 Md. 677. 

Neb.—^Deshler Broom Factory v. Kin¬ 
ney, 2 N.W.2d 332, 140 Neb. 889. 

Okl.—Board of Review v. Midconti¬ 


nent Petroleum Corporation, 141 P. 
2d 69. 193 Okl. 36. 

Pa.—Morris v. Unemplosrment Com¬ 
pensation Board of Review, 83 A2d 
394, 169 Pa.Super. 564—Hogan v. 
Unemployment Compensation 
Board of Review, 83 A2d 886, 169 
Pa.Super. 654. 

S.C.—Johnson v. Pratt, 20 S.E.2d 865, 
200 S.C. 315. 

Wash.—^In re Persons Employed at 
St. Paul & Tacoma Lumber Co., 110 
P.2d 877, 7 Wash.2d 580. 

W.Va.—Homer Laughlin China Co. v. 

Hix. 37 S.B.2d 649, 128 W.Va. 613. 
Strike as cause of unemployment or 
work stoppage as disqualifying 
claimants see infra S 191. 
trnemployxnen.t due to a stxlke is 
due to a labor dispute. 

Ala.—^Tennessee Coal, Iron & R. Co. 
v. Martin, 36 So.2d 535, 33 Ala.App. 
502, affirmed 36 So.2d 547, 251 Ala. 
153. 

Ill.—^American Steel Foundries v. 

Gordon, 88 N.K2d 465, 404 HI. 174. 
Mode of protest 

Concerted action of employees in 
leaving work and picketing plant in 
protest against disciplinary suspen¬ 
sion of a fellow union member by 
employer constituted a **labor dis¬ 
pute*' within meaning of Employment 
Security Act.—-Milne Chair Co. v. 
Hake, 230 S.W.2d 393, 190 Tenn. 895. 

8. HI.—^LocaJ Union No. 11 v. Gor¬ 
don, 71 N.E.2d 637, 396 HI. 293— 
Walgreen Co. v. Murphy, 58 N.E.2d 
390, 386 HI. 32. 

(1) In general. 

Ind.—Walter Bledsoe C6al Co. v. Re¬ 
view Board of Employment Se¬ 
curity Division of Department of 
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Treasury, 46 N.E.2d 477, 221 Ind. 
16, followed in Peabody Coal Co., 46 
N.B.2d 706, 112 Ind.App. 718. 

Neb.—^Deshler Broom Fflustory v. Kin¬ 
ney, 2 N.W.2d 832, 140 Neb. 889. 
Ohio.—U. S. Coal Co. v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 82 N.E2d 763, 66 Ohio App. 
329. 

(2) Under a clause expressly dis¬ 
qualifying employees who are out on 
“strike." 

Colo.—Sandoval v. Industrial Com¬ 
mission, 130 P.2d 930, 110 Colo. 108. 
Ohio.—^Baker v. Powhatan Min. Co., 
67 N.E.2d 714, 146 Ohio St. 600. 

9. Colo.—Sandoval v. Industrial 
Commission, 130 P.2d 930, 110 Colo. 
108. 


10. Colo.—Sandoval 
Commission, supra. 

V. 

Industrial 

11. Colo.—Sandoval 
Commission, supra. 

V. 

Industrial 

12. Colo.—Sandoval 
Commission, supra. 

T. 

Industrial 

13. Colo.—Sandoval 
Commission, supra. 

▼. 

Industrial 

14. Colo.—Sandoval 
Commission, supra. 


Industrial 

15. Colo.—Sandoval 
Commission, supra. 

▼. 

Industrial 


Ohio.—^Baker v. Powhatan Min. Co.. 
67 N.E.2d 714, 146 Ohio St. 600. 


16. Ohio.—U. S. Coal Co. v. Unem¬ 
ployment Compensation Board of 
Review, 32 N.E.2d 763, 66 Ohio App. 
329. 

17. Neb.—Deshler Broom Factory v. 
Kinney, 2 N.W.2d 332, 140 Neb. 889. 
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pute,i* although it is not essential thereto.!^ A 
lockout is a suspension of operations by the em¬ 
ployer resulting from a dispute with his employees 
over wages, hours, or working conditions.^® 

§ 177. Merits or Motives of Dispute 

In determining eligibility for unemployment com¬ 
pensation, the merits of a dispute generally have no 
bearing on the question whether or not a labor dis¬ 
pute exists. 

Under the labor dispute disqualifying provision 
the merits of the dispute or the reasonableness or 
unreasonableness of the respective demands of the 
disputants are not considered in the determina¬ 
tion of the question whether or not a labor dispute 
exists.2i However, in order to come within the 
meaning of the statute the dispute must be a bona 
fide, as opposed to a mala fide, difference in opinion 
among the disputants,and, in determining wheth¬ 
er the dispute is bona fide, good faith and fair deal¬ 


ing must be taken into consideration.23 The dis¬ 
pute has been held not to be bona fide if the em¬ 
ployer makes demands and attempts to enforce con¬ 
ditions which are practically impossible of fulfill¬ 
ment,2^ or, if undertaken, will result in scarcely 
any remuneration for the employee.25 

§ 178. Participation or Interest in Dispute 

Most of the labor dispute disqualifying provisions 
make an exception with respect to persons who are not 
participating in or financing or directly interested In 
the dispute and do not belong to a grade or class of 
workers some of whom are so participating, financing 
or Interested therein. 

Under some statutes all persons who are unem¬ 
ployed because of a labor dispute are disqualified 
for imemployment benefits regardless of their par¬ 
ticipation or interest in the strike or dispute.^® 
Where, however, the statute so provides, the dis¬ 
qualification does not extend to employees who are 


18. Ind.—Adkins v. Indiana Employ¬ 
ment Sec. Division, 70 N.E.2d 31, 
117 Ind.App. 132. 

Wash.—^In re North River liOgrglng 
Co., 130 P.2d 64, 15 Wash.2d 204. 
Unemployment caused by lockouts as 
within dlsauallflcation clause see 
infra § 188. 

19 . Ala.—parte Pesnell, 199 Sa 
726, 240 Ala. 467, certiorari denied 
Pesnell v. Department of Indus¬ 
trial Relations of Alabama, 61 S. 
Ct. 1113, 813 U.S. 590, 85 L.Ed. 1646. 

Ind.—^Adkins v. Indiana Employment 
Sec. Division, 70 N.E.2d 31, 117 
Ind.App. 132. 

W.Va.—^Miners in General Group v. 
Hix, 17 S.B.2d 810, 123 W.Va. 637. 

20. Ind.—^Adkins v. Indiana Employ¬ 
ment Sec. Division, 70 N.E.2d 31, 
117 Ind.App. 132. 

Wash.—^In re North River Loffglngr 
Co., 130 P.2d 64, 16 Wash.2d 204. 

Shutdown of logglns: camp by com¬ 
pany operating it. because of refusal 
by some of Its union employees to 
work on straight time basis on Sat¬ 
urday following Labor Day in order 
to make up time lost by observance 
of such holiday, was a ‘lockout,” con¬ 
stituting “labor dispute*' within pro¬ 
vision of unemployment compensa¬ 
tion act dlsaualif 3 dng Individuals for 
benefits for any week during which 
their unemployment was due to stop¬ 
page of work because of labor dis¬ 
pute.—^In re North River Logging 
Co., supra. 

21. Ala.—Department of Indus. Re¬ 
lations V. Stone, App., 63 So.2d 
869. 

Cal.—Bunny’s Waffle Shop v. Cali¬ 
fornia Employment Commission, 
161 P.2d 224, 24 Cal.2d 735—W. R. 
Grace ^ Ca y. California Etaciploy^ 


ment Commission, 161 P.2d 215, 24 
Cal.2d 720. 

Conn.—^Almada v. Administrator, Un¬ 
employment Compensation Act, 77 
A2d 765. 137 Conn. 380. 

Ill.—^Brown Shoe Co. v. Gordon, 91 
N.E.2d 381, 405 Ill. 384—Local No. 
658, Boot & Shoe Workers Union 
V. Brown Shoe Co., 87 N.E.2d 626, 
403 ni. 484—^Bankston Creek Col¬ 
lieries V. Gordon, 77 N.E.2d 670, 399 
Ill. 291—rash V. Gordon, 75 N.B.2d 
294, 398 Ill. 210. 

Pa.—^Hogan v. Unemployment Com¬ 
pensation Board of Review, 83 A. 
2d 386, 169 •Pa.Super. 664. 

S.C.—Johnson v. Pratt, 20 S.B.2d 865, 
200 S.C. 315. 

Bight to unemployment compensa¬ 
tion does not depend on merits of a 
labor dispute.—^Intertown Corp. v. 
Appeal Board of Mich. Unemploy¬ 
ment Compensation Commission, 43 
N.W.2d 888, 328 Mich. 363—Copper 
Range Co. v. Michigran Unemploy¬ 
ment Compensation Commission, 31 
N.W.2d 692, 320 Mich. 460—^Law¬ 
rence Baking Co. v. Michigan Unem¬ 
ployment Compensation Commission, 
13 N.W.2d 260, 308 Mich. 198, 154 A. 
LhR 660, certiorari denied 65 S.Ct. 
43, 823 n.S. 738, 89 L.Ed. 591. 

Penalty on employer not imposed 

(1) Benefits under Unemployment 
Compensation Act axe not to be al¬ 
lowed in nature of a penalty against 
employer for making unreasonable 
demands on his employees.—^Almada 
v. Administrator, Unemployment 
Compensation Act, 77 A.2d 765, 137 
Conn. 880. 

(2) The fact that the purpose of 
Unemployment Compensation Law is 
to edleviate the distress of unemploy¬ 
ment, and that the legislature did not 
see fit to base amount of employer’s 
contribution on the merits of a la¬ 
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bor dispute, or on the right or wrong¬ 
doing of employer in connection with 
such dispute, does not impose a pen¬ 
alty on employer.—^Lawrence Baking 
Co. V. Michigan Unemployment Com¬ 
pensation Commission, 13 N.W.2d 
260. 308 Mich. 198, 164 A.L.R. 660, 
certiorari denied 65 S.Ct. 43, 323 U.S. 
738, 89 L.Ed. 691. 

22. Ala.—Department of Indus. Re¬ 
lations V. Stone, App., 68 So. 2d 
859. 

23. Ala.—^Department of Indus. Re¬ 
lations V. Stone, supra. 

24. Ala.—^Department of Indus. Re¬ 
lations V. Stone, supra. 

Bmployees’ refusal to accede to uiu 

waxraiLted demand of employer is not 
a “labor dispute” disqualij^ing em¬ 
ployee for unemployment compen¬ 
sation benefits.—Department of In¬ 
dus. Relations v. Stone, supra. 

25. Ala.—Department of Indus. Re¬ 
lations V. Stone, supra. 

BelUsal to work 

A “labor dispute” disqualifying 
coal miners for unemployment com¬ 
pensation benefits did not exist where 
miners refused to work under chang¬ 
ed conditions pursuant to which the 
work could not be performed with 
any appreciable amount being rea¬ 
lized by the miners from their labors. 
—Department of Indus. Relations v. 
Stone, supra. 

26. Minn.—Nordling v. Ford Motor 
Co., 42 N.W.2d 676, 231 Minn. 68. 
“It is of no consequence whatever 

that claimants were not on strike; 
that they were not aiding the strike, 
financially or otherwise. • . . Such 
elements were significantly omitted 
by the Legislature.”—Claim of Lash¬ 
er, 111 N.T.G.2d 366» 868, 279 APPJMv. 
605. 
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not participating in or financing or directly inter¬ 
ested in the labor dispute which caused the stop¬ 
page, and who do not belong to a grade or class 
of workers of which, immediately before the com¬ 
mencement of the stoppage, there were members 
employed at the premises at which the stoppage oc¬ 
curs, any of whom are participating in or financing 
or directly interested in the dispute.^^ In order 
to relieve one of ineligibility under such a provi¬ 
sion he must satisfy both conditions.^s Persons 
who come within either of these categories are 
ineligible.^® 

‘'Involved** in dispute. Under the provisions of 
some statutes, persons who are not directly "in¬ 
volved” in the dispute are not rendered ineligible by 
reason thereof.®® Where the statute specifies who 
shall be deemed directly involved in the dispute, 
only those who come within such specifications are 


disqualified because of such involvement®^ An 
employee not involved in a controversy between 
his employer and other employees has been held 
not to be disqualified under a statute disqualifying 
claimants whose unemployment is directly due to a 
labor dispute.®® 

§ 179 . -What Constitutes Participation 

The question what constitutes participation In a 
labor dispute within the labor dispute disqualifying pro- 
vision generally depends on the circumstances of the 
particular case. 

The question what constitutes participation in a 
labor dispute which will bring an unemployed per¬ 
son within the labor dispute disqualifying provi¬ 
sion is determined by the circumstances of the par¬ 
ticular case.®® A vote by a union to refuse to work 
on materials transported by nonunion supervisors is 
participation in the dispute over the right of 


27. Pa.—^Byerly v. Unemployment 
Compensation Board of Review, 90 
A.2d 322, 171 Pa.Super. 303. 

Tenn.—Queener v. Ma^et Mills, 167 
S.W.2d 1, 179 Tenn. 416. 

Purpose of provlsloxL 

The legislature, by enactment of 
this provision. Intended to provide 
for the innocent victims of a labor 
dispute by specifically excluding them 
from the denial of unemployment 
compensation. Those who were to 
be excluded from benefits were those 
who attempted to gain by conduct 
which caused their unemployment 
or those who actively aided or abet¬ 
ted the previous group, whether or 
not they gained or lost. A proximity 
of conduct aiding or abetting strik¬ 
ers, or proximity of result to be 
gained from dispute, were meant to 
be measuring factozu. The legislar 
ture did not Intend to bar from bene¬ 
fits, because of remote claims of 
causation or result, those who were 
deprived of their employment.—Out¬ 
board, Marine & Mfg. Co., Johnson 
Motors Division v. Gordon, 87 K.B.2d 
610 , 403 m. 523. 

There is no inconsistenoy between 
section of Unemployment Compensa¬ 
tion Act, declaring purpose thereof 
to benefit persons unemployed 
through no fault of their own, and 
section excepting employees not be¬ 
longing to grade or class of workers, 
of which any members employed at 
premises where labor dispute occurs 
are participating in or directly inter¬ 
ested in such dispute, from disqualifi¬ 
cation of persons whose unemploy¬ 
ment is due to labor dispute for ben¬ 
efits under such act.—Queener v. 
Magnet Mills, 167 S.W.2d 1, 179 Tenn. 
416. 

Kabor dispute, act work stoppage, 
is what each of the terms **partici- 
pating in** or ^'financing’* or **direct¬ 


ly interested in** refers to.—^Local 
No. 658, Boot and Shoe Workers Un¬ 
ion V. Brown Shoe Co^ 87 N.B.2d 625, 
403 ni. 484. 

Befusal to work on materials of an. 
other plant 

Where employees of two mills re¬ 
fused to continue work on materials 
transported by supervisory employees 
of another mill after stoppage of 
work in such mill due to labor dis¬ 
pute, and both other mills were shut 
down, employees were disqualified for 
unemplosment benefits under statute 
excluding from benefits employees 
who peulicipated in, financed or were 
directly Interested in labor dispute 
and who belonged to a grade or class 
of workers, members of which were 
so Involved.—Amory Worsted Mills v. 
Riley, 71 A2d 788. 96 N.H, 162. 

28. m.—^Brown Shoe Co. v. Gordon, 
91 N.E.2d 381, 405 Ul. 384—Local 
No. 658, Boot and Shoe Workers 
Union V. Brown Shoe Co., 87 N.E.2d 
625. 403 UL 484. 

N.J.—Wasyluk v. Mack Mfg. Corp., 
68 A2d 264, 4 N.J.Super. 559. 

S,C.—Johnson v. Pratt, 20 S.E.2d 865, 
200 S.a 316. 

29. N.J.—Ford Motor Co. v. New 
Jersey Dept, of Labor and Indus¬ 
try, Division of Emplosment Sec. 
Board of Review, 76 A2d 256, 5 N. 
J. 494. 

N.C.—^Unemployment Compensation 
Commission v. Martin, 45 S.E.2d 
385, 228 N.C. 277—In re Steelman, 
13 S.E.2d 544, 219 N.C. 306. 

S.C.—Johnson v. Pratt, 20 S.E.2d 865, 
200 S.a 315. 

30. Mich.—General Motors Corp., 
Chevrolet Gear & Axle Division v. 
Appeal Board of Mich. Unemploy¬ 
ment Compensation Commission, 84 
N.W.2d 497, 821 Mich. 724—Nobes 
T. Midilgan Unemployment Com- 
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I pensatlon Commission, 21 N.W.2d 
I 820, 813 Mich. 472. 

31. Mich.—General Motors Corp., 
Chevrolet Gear & Axle Division v. 
Appeal Board of Michigan Unem- 
plosnnent Compensation Commis¬ 
sion, 84 N.W.2d 497, 821 Mich. 724 
—Nobes V. Michigan Unemploy¬ 
ment Compensation Commission, 21 
N.W.2d 820, 818 Mich. 472. 

32. Ala.—Department of Industrial 
Relations v. Drummond, 1 So.2d 
395, SO Ala.App. 78, certiorari de¬ 
nied 1 So.2d 402, 241 Ala. 142. 

Besson for rule 

*lf the legislature had Intended 
that 'employee' be edl inclusive, cov¬ 
ering employees not Involved as well 
as those concerned in the contro¬ 
versy—and thereby partially defeat 
the true purpose of the act—apt and 
unambiguous terms could, and 
should, have been employed expres¬ 
sive thereof.”—Department of In¬ 
dustrial Relations v. Drummond, su¬ 
pra. 

33. Cal.—^Bunn 3 r*s Waflle Shop v. 
California Emplosrment Commis¬ 
sion, 151 P.2d 224, 24 Cal.2d 785. 

Cozm.—^Baldassaris v. Egan, 68 A2d 
120, 135 Conn. 695. 

Ul.—American Brake Shoe Co. v. An- 
nuzizio, 90 N.E.2d 88, 405 UL 44. 
Md.—Brown v. Maryland Unemploy¬ 
ment Compezisatlon Board, 55 A 
2d 696, 189 Md. 233. 

Mo.—^Meyer v. Industrial Commis¬ 
sion, 223 S.W.2d 835, 240 MoApp. 
1022. 

N.H.—Amory Worsted Mills v. Riley, 
71 A2d 788, 96 N.H. 162. 

N.J.—Aitken v. Board of Review of 
Unemployment Compensation Com¬ 
mission, 56 A2d 587, 186 NJr.Law 
872. 

Wash.—In re Persons Employed at 
St. Paul & Tacozna Lumber Ooi., 110 
P.2d 877, 7 WajdL2d 680. 
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management to have materials so carried, which 
brings members who so vote within the disqualify¬ 
ing provision.34 Where the act in effect makes 
employees of an independent contractor or sub¬ 
contractor employees of the principal for whom the 
contractor or subcontractor is under contract to per¬ 
form work, members of a union which calls a 
strike of other members of the union directly em¬ 
ployed by such principal who, notwithstanding they 
are not called out on strike, fail to work without 
first getting a permit from their union so to do, 
have been held to be employees of the principal 
against whom the strike has been called and as such 
members of the striking group disqualified from 
receiving compensation on the ground of participa¬ 
tion in the labor dispute.^® Employees who are 
discharged because of a shortage of work result¬ 
ing from a strike which such employees recognize, as 
members of the striking union, by obtaining permits 
from the union to pass through its picket line, have 


been held to be disqualified because their unem¬ 
ployment in such case is considered to be due to 
a labor dispute which they support^® 

Refusal to accept work. An employee who re¬ 
fuses to work because of a labor dispute in which 
he is participating at the place where he is em¬ 
ployed is disqualified for benefits.^^ 

Refusal to cross picket line. Voluntary refusal 
of nonstriking workers to pass through a picket 
line established and maintained by other workers 
of the same employer in a manner not to prevent 
the former from going to work should they desire 
is generally held to constitute participation in the 
stoppage or the labor dispute which causes their 
unemployment,®® regardless of the fact that they 
may not profit or benefit from the strike.®® It is 
otherwise if the refusal or failure to cross such 
picket line is not voluntary,^® as where the pickets 
exert actual physical restraint to prevent the non- 


3 ^ N.H.—Amory Worsted Mills v. 

Riley, 71 A.2d 788, 96 NJEL 162. 
Shoxtagre of work cansad ‘by refoBal 
Under circximstances described in 
text, members cannot so vote and 
then complain that there was an in¬ 
voluntary shortage of work for which 
they were not responsible.—Amory 
Worsted Mills v. Riley, supra. 

35. Wash,—-In re Persons Employed 
at St, Paul & Tacoma Lumber Co., 
no P.2d 877, 7 Wash.2d 680. 

36. Wash.—^In re Persons Employed 
at flt. Paul & Tacoma Lumber Co., 
supra. 

37. Ind.—^Muncie Foundry Division 
of Borg-Wamer Corporation v. Re¬ 
view Board of Employment Secu¬ 
rity Division, 61 N’.E.2d 891, 114 
Ind.App. 476. 

38. Conn.—^Baldassaris v. Egan, 68 
A.2d 120, 186 Conn. 696. 

IlL—American Brake Shoe Co. v. An- 
nunzlo, 90 IT.E.2d 83, 406 Ill. 44. 
N.J.—Aitken v. Board of Review of 
Unemployment Compensation Com¬ 
mission, 66 A.2d 687, 136 hT.J.Law 
372. 

Wash.—Andreas v. Bates, 128 P.2d 
800, 14 Wash.2d 822—In re Persons 
Employed at St. Paul & Tacoma 
Lumber Co., 110 P.2d 877, 7 Wash. 
2d 680. 

EVdlure o'r refusal to cross picket 
line as cause of unemployment or 
work stoppage generally see infra 
S 186. 

Beosons for mis 

(1) By refusing to cross the picket 
line and thus refusing to work, these 
nonstriking workers are adding their 
strength to the cause of the strikers. 
Conn.—^Baldassaris v. Egan, 68 A.2d 
120, 185 Conn. 696. 

—Meyer v. Industrial Commission 


of Mo.. 228 S.W.2d 835, 240 Mck 
A pp. 1022. 

Wash.—Appeals of Employees of Pa¬ 
cific Tel. & TeL Co.. 198 P.2d 675, 
31 Wash.2d 669—In re Persons Em¬ 
ployed at St. Paul & Tacoma Lum¬ 
ber Co., 110 P.2d 877, 7 Wash.2d 
680. 

(2) The picket line is an economic 
weapon directed against employer by 
labor unions, and recognition of it by 
a fellow worker amounts to partici¬ 
pation by him in the trade dispute 
it represents so as to disqualify him 
from receiving unemployment bene¬ 
fits.—^Bunny's Waffle Shop v. Califor¬ 
nia Employment Commission, 161 P. 
2d 224, 24 Cal.2d 736. 

Test to be applied in determining 
whether a person’s refusal to cross 
picket line renders him a participant 
in labor dispute so as to disqualify 
him from receiving unemplosnnent 
compensation is whether his refusal 
was voluntary or involuntary.— 
Lenyon v. Administrator, Unemploy¬ 
ment Compensation Act, 89 A.2d 668, 
139 Conn. 20. 

Fear to cross picket line wheore tliere 
is no violence 

(1) Fear to cross picket line where 
there is no violence did not make fail¬ 
ure to cross such line involuntary so 
as to take case out of rule.—Appeals 
of Employees of Pacific TeL & TeL 
Co., 198 P.2d 675, 81 Wash.2d 669. 

(2) This rule was held not to be 
affected by the provision of the stat¬ 
ute as amended providing that in de¬ 
termining whether an employee left 
work voluntarily without good cause, 
commissioner shall consider degree 
of risk involved to his health, safety, 
and morals, because it merely amend¬ 
ed the provision that an Individual 
aTion be disquaJifled for such benefits 
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in the calendar week in which he left 
work voluntarily without good cause, 
and not that provision disqualifying 
an individual when participating in a 
labor dispute.—Appeals of Employees 
of Pacific TeL & Tel. Co., supra. 
Period of availability of work 

If nonstriking employees partici¬ 
pated in strike by refusing to cross 
picket lines for a day or so when 
work was available for them, they 
participated in strike for the entire 
duration, so as to be precluded from 
employment benefits, even though 
they would not have been able to 
work for any length of time for lack 
of work to do because of the strike. 
Md.—Brown v. Maryland Unemploy¬ 
ment Compensation Board, 55 A2d 
696, 189 Md. 233. 

Mo.—^M eyer v. Industrial Commis¬ 
sion of Mo., 223 S.W.2d 835, 248 
MoApp. 1022. 

39. Mo.—Meyer v. Industrial Com¬ 
mission of Mo., supra. 

40u Mo.—^Meyer v. Industrial Com¬ 
mission of Mo., supra 
In detexminlxig whether reftisal 
was a ‘*volTUitary act” so as to pre-^ 
dude employees from obtaining ben¬ 
efits under the Unemployment Com¬ 
pensation Act, it must be decided 
whether there was any restraint that 
prevented them from doing so, since 
a “voluntary act** is an act of one's 
own choice and presupposes freedom 
to choose a course of action.—Meyer 
V. Industrial Commission of Mo., su¬ 
pra. 

Oates to factory dosed 
Where employer and factory em¬ 
ployees* union agreed that no one 
could enter plant during factory em¬ 
ployees* strike except specified main- 
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striking employees from crossing the picket line,*l 
or are guilty of such conduct as reasonably to give 
rise on the part of the nonstrikers to a fear of 
bodily injury.^2 

§ 180. -What Constitutes Interest 

“Interest in“ the labor dispute such as to bring a 
worker within the labor dispute disqualifying provision 
has been held to be something apart from participating 
therein so that an employee may have the d.squalifying 
interest in a dispute without participating therein. 
However, the term has also been held limited to em¬ 
ployees directly Interested in the furtherance of the 
dispute by participation and activity therein. 


Some courts in construing the term “directly in¬ 
terested in the labor dispute” distinguish it from 
the terms “participating in” and “financing, ”^3 and 
hold that an employee whose wages or working con¬ 
ditions will be affected by the outcome of the dis¬ 
pute is directly interested therein so as to bring 
him within the disqualification, although he is not 
actually participating in the dispute,or financing 
^,**5 is not a member of a union involved in the 
dispute,does not vote for, or participate in, the 
strike called by such union,^'^ is not in sympathy 
with its purpose,^* and although desiring to work 
is prevented from so doing by a picket line.^® 


tenance workers sriven a pass by fac¬ 
tory employees* union, and pursuant 
to order of employer made to comply 
with a^rreement, all gates to plant but 
entrance gates were locked during 
strike, and entrance gate was locked 
except when those having passes 
were permitted to enter plant, fail¬ 
ure of office workers to cross picket 
line did not constitute “participation** 
in strike so as to preclude them from 
recovering unemployment compenss^ 
tion for work time lost as result of 
work stoppage resulting from strike. 
—Outboard Marine & Mfg. Co., John¬ 
son Motors Division v. Gordon, 87 
N.E.2d 610, 403 111. 523. 

41. Mo.—^Meyer v. Industrial Com¬ 
mission of Mo., 223 S.W.2d 835, 240 
Mo.App. 1022. 

42. Conn.—^Lanyon v. Admlnlstra^ 
tor. Unemployment Compensation 
Act, 89 A.2d 558, 139 Conn. 20. 

Mo.—^Meyer v. Industrial Commis¬ 
sion of Mo., 223 S.W.2d 835, 240 
Mo.App. 1022. 

43. Ind.—Auker ▼. Review Board, 
Ind. Employment Sec. Division, 71 
N.E.2d 629, 632, 117 IndJlpp. 486. 
“•Directly interested* as used In 

the act, must necessarily, if given 
any meaning at all, have a meaning 
difTerent from that of *paj:idcipating' 
in the dispute.*’—Hulet v. Boyd, 13 
S.E.2d 863, 867, 60 GaALpp. 564. 

<<DSxectly interested in” is not sn- 
perfLuous as being included in the 
expression “participating in.**—^Local 
No. 653, Boot and Shoe Workers Un¬ 
ion V. Brown Shoe Co., 87 !N.E.2d 625, 
/03 Ill. 484. 

44. Conn.—^Lanyon v. Administrator, 
Unemployment Compensation Act, 
89 A.2d 558, 139 Conn. 20. 

Ga.—Huiet v. Boyd, 13 S.R2d 863, 64 
Ga.App. 664. 

Ind.—^Kemiel v. Review Board, Indi¬ 
ana Employment Security Division, 
72 N.E.2d 238, 117 IndALpp. 367— 
Auker v. Review Board, Ind. Em¬ 
ployment Sec. Division, 71 N.Ew2d 
629, 117 Ind.App. 486. 

Mass.—Martineau v. Director of Divi¬ 
sion of Employment Sec., Mass., 
106 N.E.2d 420. 


N.C.—^Unemplosmient Compensation 

Commission v. Dunceford, 50 S.E 

2d 497, 229 N.C. 670. 

All employees as directly interested 

(1) Where a labor dispute, which 
concerns a part or all of employees, 
causes, as a direct result, a stoppage 
of work, every employee thereby put 
out of work is **dlr8ctly interested in** 
the dispute, within statute denying 
unemployment compensation.—^Local 
No. 658, Boot and Shoe Workers Un¬ 
ion V. Brown Shoe Co., 87 N.E2d 625, 
403 IlL 484. 

(2) All employees of factory were 
“directly interested** in strike in¬ 
volving general reduction or increase 
of all employees* wages.—-Hulet v. 
Boyd, 13 S.E.2d 863, 64 GaJiLpp. 564. 

(3) Where employer and union rep¬ 
resenting all involved employees had 
a difference which was resolved by 
union consent for employer to Insti¬ 
tute employer’s proposed plan, sub¬ 
ject to revision by negotiation after 
a trial period, but some union mem¬ 
bers left Job without consent of un¬ 
ion when plan went into effect, which 
ultimately caused work stoppage as 
to all employees because of bottle¬ 
neck in production line, stoppage re¬ 
sulted from “labor dispute** In which 
all employees were “directly inter¬ 
ested*' so as to preclude them under 
statute from recovering unemploy¬ 
ment compensation.—^Lrocal No. 668, 
Boot and Shoe Workers Union v. 
Brown Shoe Co., supra. 

Dispute or strike In main plant 

(1) Where manufacturer's various 
coordinated plants constituted single 
establishment within the Unemploy¬ 
ment Compensation Act, and a labor 
dispute at main plant Involved new 
contract in which employees of other 
plants were directly interested, such 
employees could not recover benefits 
on ground that they were not **direct- 
ly involved** in such dispute.—Chrys¬ 
ler Corp. V, Smith, 298 N.W. 87, 297 
Mich. 438, 135 A.L.R, 900. 

(2) Where, because of a “slow¬ 
down** of production in main plant 
serving as supplier of parts for all 
other manufacturing units of em -1 
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I ployer, the employer discharged cer¬ 
tain employees of main plant, where¬ 
upon a strike in such plant was call¬ 
ed which involved terms and condi¬ 
tions of employment for all workers 
of the employer, the resulting unem- 
plosrment of employees working in 
plants other the main plant was due 
to a “labor dispute** in which such 
employees were “Interested,** within 
statutory provision disqualifying em¬ 
ployees from receiving unemploy¬ 
ment compensation benefit.—Chrysler 
Corp. V. Appeal Board of Michigan 
Unemployment Compensation Com¬ 
mission, S N.W.2d 302, 301 Mich. 351, 
certiorari denied Claimants for Ben¬ 
efits under Michigan Unemployment 
Compensation Act v. Chrysler Corp., 
63 44, 317 U.S. 635, 87 L.Ed. 

512. 

45r Ind.—Kemlel v. Review Board. 
Indiana Employment Security Divi¬ 
sion, 72 N.E.2d 238, 117 In<LApp. 
357. 

N.C.—Unemployment Compensation 
Commission v. Lunceford, 50 S.E 
2d 497, 229 N.C. 570. 

46. Ind.—^Kemlel v. Review Board, 
Indiana Employment Security Divi¬ 
sion, 72 N.E.2d 238, 117 Ind.App. 
357—Auker v. Review Board, Ind. 
Employment Sec. Division, 71 N. 
E.2d 629, 117 Ind.App. 486. 

Mass.—^Martineau v. Director of Divi¬ 
sion of Employment Sec., 106 N.E. 
2d 420. 

Mich.—Nobes v. Michigan Unemploy¬ 
ment Compensation Commission, 21 
N.W.2d 820, 313 Mich. 472. 

N.C.—^Unemployment Compensation 
Commission v. Lunceford, 60 S>.E. 
2d 497, 229 N.C. 670. 

47. Ind.—^Kemiel v. Review Board, 
Indiana Employment Security Divi¬ 
sion, 72 N.B.2d 238, 117 Ind.App. 
367—^Auker v. Review Board, In¬ 
diana Employment Security Div., 
71 N.B.2d 629, 117 IndLApp. 488. 

48. Mass.—^Martineau v. Director of 
Division of Unemployment Sec., 
Mass., 106 N.E.2d 420. 

49. Ind.—Kemlel v. Review Board, 
Ind. Bmplosment iSec. Division, 72 
N.E2d 238, 117 IndApp. 357. 
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Whether the striking union was successful in its 
demands is immaterial in determining whether non¬ 
union member were so affected by such demands 
as to be directly interested in the dispute so as to 
be disqualified for unemployment compensation dur¬ 
ing the strike.®® 

On the other hand, the words “directly interested 
in’* have been construed as being limited to those 
employees directly interested in the furtherance of 
the dispute by participation and activity therein,®^ 
and hold that an employee who will be benefited as 
to wages, and other terms and conditions of his 
employment by a successful outcome of the dispute, 
but who has not participated in or financed the dis¬ 
pute, is not directly interested therein so as to be 
disqualified because thereof.®^ Where this view 
is taken, workers who refuse to join a union which 
calls a strike because of such refusal are not per¬ 
sons interested in the dispute.53 However, it has 
also been held that members of a nonstriking union 
were participating or directly interested in the 
labor dispute where the strike was called by a 
rival union to obtain the discharge of a member 
of the nonstriking union.®^ 


§ 181. -Membership in Grade or Class 

Under a number of the labor dispute disqualifying 
provisions persons, not otherwise disqualified thereby, 
are not disqualified if they do not belong to a grade or 
class of workers any of whom are participating in or 
financing or are directly interested in the labor dispute. 

Under the statutory exception to disqualification 
which renders eligible for benefits persons, not 
otherwise disqualified by the labor dispute provi¬ 
sion, who do not belong to a grade or class of 
workers of which, immediately before commence¬ 
ment of the labor dispute, there were members 
employed at the premises at which the dispute or 
stoppage exists, any of whom were participating 
in or financing or directly interested in the dispute, 
only persons who come within such a grade or 
class are disqualified.®® The words “grade or class” 
as used in the statute must be read with reference 
to the context in which they appear,®® and they in¬ 
clude something more than the group which is di¬ 
rectly interested in the dispute.®^ It has been held 
that the words “grade or class” are not the equiv¬ 
alent of a department of the employer’s plant,®® and 
that the statute does not contemplate that each per¬ 
son who does a small part in manufacturing a 
production line product is in a different grade or 
class.®® Persons engaged in the same work as 


50w Mich.—Nobes v. Michigan Un¬ 
employment Compensation Com¬ 
mission. 21 K.W.2d 820. 318 Mich. 
472. 

51. N.X—-Kleckhefer Container Co. 
V. Unemployment Compensation 
Commission. 13 A.2d 648, 126 N.J. 
Law 55—^Klecldiefer Container Co. 
v. Unemployment Compensation 
Commission. 13 A.2d 646. 125 N.J. 
Law 52. 

Wash.—^Wlcklund v. Commissioner of 
Unemployment Compensation and 
Placement, 188 P.2d 876, 18 Wash. 
2d 206. 148 A.L.R. 1298. 

Sale cxltloized 

Ga.—Hulet v. Boyd, IS S.B.2d 868, 64 
GaJV.pp. 564. 

52. N.J.—^Kieckhefer Container Co. 
V. Unemployment Compensation 
Commission, 13 A.2d 648, 125 N.J. 
Law 55—^Kleckhefer Container Co. 
V. Unemployment Compensation 
Commission, 13 A.2d 646, 125 N.J. 
Law 52. 

Benefit ftrom contract 
N.J.—Kleckhefer Container Co. v. Un¬ 
employment Compensation Com¬ 
mission. 13 A.2d 648, 125 N.J.Law 
55—^Kieckhefer Container Co. v. 
Unemployment Compensation Com¬ 
mission, 18 A.2d 646, 125 N.J.Law 
62. 

Wash.—Wlcklund v. Commissioner of 
Unemployment Compensation and 
Placement, 183 P.2d 876. 18 Wash. 
2d 206, 143 A.L.B. 1298. 


53. Wash.—Wlcklund v. Commis¬ 
sioner of Unemployment Compen¬ 
sation and Placement, supra. 

Beeson for rule 

The Unemployment Compensation 
Act does not contemplate as a **con- 
dltion precedent'* to right to work or 
to right to unemployment compensa¬ 
tion requirement that claimant be a 
member of any union, refrain from 
Joining a union or transfer his allegi¬ 
ance from one union to another.— 
Wlcklund V. Commissioner of Unem¬ 
ployment Compensation and Place¬ 
ment, supra. 

BesignatioxL by ITational Babor Bela- 
ttons Board 

The fact that the union was desig¬ 
nated as bargaining agent by the 
National Labor Relations Board was 
immaterial.—Wlcklund v. Commis¬ 
sioner of Unemployment Compensa/- 
tion and Placement, supra. 

54. Wash.—^In re Deep River Tim¬ 
ber Co.'s Employees. Ill P.2d 575, 
8 Wash.2d 179. 

56- Ill.—^Brown Shoe Co, v. Gordon. 
91 N.E.2d 381, 406 IlL 384^0ut- 
board. Marine & Mfg. Co., Johnson 
Motors Division, v. Gordon, 87 N. 
B.2d 610, 403 lU. 523. 

Pa—Westinghouse Elec. Corp. v. Un¬ 
employment Compensation Board 
of Review of Commonwealth of 
Pa., 68 A.2d 398, 166 PaSuper. 885. 
Tenn.—Anderson v. Aluminum Co. of 
America, 241 S.W.2d 932. 
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Wash.—Widklund v. Commissioner of 
Unemployment Compensation and 
Placement, 138 P.2d 876, 18 Wash. 
2d 206, 148 A.L.R. 1298—In re Deep 
River Timber Co.'s Employees, 111 
P.2d 675, 8 Wash.2d 179. 

68. m,—^Brown Shoe Co. v. Gordon, 
91 N.E.2d 381, 405 Ill. 384. 

57. Ill.—Brown Shoe Co. v. Gordon, 
supra 

58. Tenn.—Queener v. Magnet MiUa 
167 S.W.2d 1, 179 Tenn. 416. 

59. Ill.—^Local No. 658, Boot and 
Shoe Workers Union v. Brown Shoe 
Co., 87 N.E.2d 626, 403 UL 484. 

Binisliecs 

(1) Where employee claimeuits 
were unemployed because of a work 
stoppage in a hosiery mill because of 
a controversy between the “boarders" 
and the management, and the board¬ 
ers were the only organized group in 
the mill, and the employee claimantr 
belonged to a class of workers know3» 
as “finishers," some of whom partici¬ 
pated in and were directly Interested 
in the dispute, employee claimants 
were disqualified from claiming un¬ 
employment compensation benefits,— 
Unemplosrment Compensation Com> 
mission v. Martin, 45 S.E.2d 885, 228 
N.C. 277. 

(2) Where operators and em¬ 
ployees in finishing department at 
steel mill all belonged to the same 
grade or class of employees, and were 
members of the same union, and op- 
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those participating in the labor dispute which caused 
the work stoppage and resulting unemployment have 
been held to come within the same class or grade 
as the latter so as to be equally disqualified,®® and 
this has been held true even though such persons 
were prevented from going to work by a picket line 
formed by workers belong^g to another union.®^ 
A handy or utility man has been held not to belong 
to the same class or grade as production workers 
who forced a shutdown of a plant by refusing to 
work during a labor dispute.®^ 

Under some statutes an employee is made in¬ 
eligible where his unemployment is due to a stop¬ 
page of work which exists because of a strike in¬ 
volving his “grade, class, or group” of workers 
at the factory or establishment at which he is or 
was last employed.®® Under such a statute, if a 
strike is fomented by a worker of any employer, 
none of the workers of the grade, class, or group 
of workers of the one who was a party to the 
plan or agreement to foment the strike are eligible, 
however inclusive the group may be.®^ A strike 


involves the grade, class, or group of an employee 
within the meaning of this statute if the dispute 
resulting in the strike is with respect to the wages, 
hours, or conditions of employment of a g^oup of 
which he is a member.®® 

Membership m union or cohesive group. The 
words “grade or class” as used in the statute have 
been said to mean a cohesive gproup, more or less 
org^ized and acting in concert,®® and, when work¬ 
ers individually and collectively organize them¬ 
selves, formally or informally, for a common pur¬ 
pose to attain by concerted action a common ob¬ 
jective, they become a grade or class within the 
meaning of the statute.®^ Hence, membership in 
an organization directing, participating in, indors¬ 
ing, and, if necessary, financing, a strike which 
causes a work stoppage places its members in the 
same grade or class, whether the organization is 
local, state, or national.®® So, when a walkout takes 
place for the purpose of enforcing union demands, 
all members of the union are equally and directly 
interested in the dispute leading to the stoppage.®® 


erators left work in an unauthorized 
strike with result that there was 
subsequently no work available for 
enaployees in flnlshinsr department, 
and they were laid off. work stoppage 
of employees in finishing department 
was caused by a “labor dispute*' 
within meaning of the Ihnployment 
Security Act, and hence employees in 
finishing department were not enti¬ 
tled to benefits under the act.— 
Adams v. Heview Board of Ind. Em¬ 
ployment Sec. Division, 98 N'JS.Sd 681, 
121 IndApp. 273. 

80. Wash.—^In re Deep River Tim¬ 
ber Co.'s Employees, 111 P.2d 675, 
8 Wash.2d 179—^In re Persons Em¬ 
ployed at St. Paul & Tacoma Lum¬ 
ber Co., 110 P.2d 877, 7 Wash.2d 
680. 

61. Ind.—Abshier v. Review Board 
of Ind. Employment Sec. Division, 
App., 105 N.E.2d 902. 

Pa.—Westinghouse Mec. Cbrp. v. 
Unemployment Compensation 
Board of Review of Commonwealth 
of Pa., 68 A2d 393, 165 PsuSuper. 
385. 

aiCatter of legislative policy 
An employee, injured by fellow em¬ 
ployees* strike and picket line, which 
prevented him from working, cannot 
complain of deprivation of right to 
unemployment compensation under 
statute, as legislature has sole power 
to determine social and economic pol¬ 
icies Involved.—Westinghouse Elec. 
Corp. V. Unemployment Compensation 
Board of Review of Commonwealth 
of Pa, supra 

PartielpatioiL by refiudiig to cross 
picket line 

ICen engaged in the same work as 


men who refused to pass through 
picket line were within operation of 
unemployment compensation statute 
disqualifying persons of the same 
class or grade of workers as those 
participating in labor disputa—In re 
Persons Employed at 6t Paul & Tap 
coma Lumber Co., 110 P.2d 877, 7 
Wash.2d 580. 

62. N.J.—Elieckhefer Container Oo. 
V. Unemployment Compensation 
Commission, 13 A.2d 648, 125 N.J. 

j Law 55—Eieckhefer Container Co. 
V. Unemployment Compensation 
Commission, 13 A2d 646, 125 N.J. 
Law 52. 

63. Utah.—Olof KTelson Const. Co. v. 
Industrial Commission, 243 P.2d 
951—^Members of Iron Workers* 
Union of Provo v. Industrial Com¬ 
mission, 139 P.2d 208, 104 Utah 242. 

64b Utah.—Members of Iron Work¬ 
ers* Union of Provo v. Industrial 
Commission, supra. 

Chrade, class, or group defined 
Under statute making employee in¬ 
eligible for unemployment compensa¬ 
tion during strike involving his 
**grade, class, or grroup of workers,** 
the words ‘‘grade’* and “class** refer 
generally to typo of work being per¬ 
formed, as to skills or expertness in 
those skills, and “group** may be syn¬ 
onymous with “class** or “gi^e** but 
may include several classes or grades 
or even involve workers of entire 
plant.—^Members of Iron Workers* 
Union of Provo v. Industrial Commis¬ 
sion, supra. 

Oombinatfon of craft unions 
Where several craft unions, as one 
unit, had collectively bargained with 
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association of general contractors, 
as one unit, and one craft struck 
against certain members of the asso¬ 
ciation and the members of the as¬ 
sociation locked out all crafts, the 
craft unions were the “grroup in¬ 
volved,** and, therefore, those work- 
era who were locked out were not en¬ 
titled to unemployment compensa¬ 
tion.—Olof Nelson Const. Co. v. In¬ 
dustrial Commission, Utah, 243 P.2d 
951. 

65. Utah.—^Members of Iron Work¬ 
ers* Union of Provo v. Industrial 
Commission, 139 P.2d 208, 104 Utah 
242. 

68. Tenn.—Queener v. Magnet Mills, 
167 &W.2d 1, 179 Tenn. 416. 

67. W.Va.—Copen v. BQx, 43 S.E.2d 
382, 130 W.Va. 343. 

Members of mine workers’ union, 
an affiliate of the United Mine Work¬ 
ers, who were unable to work because 
of work stoppage existing because 
of a labor dispute between employer 
and foremen’s union, an ajfflliate of 
the United Mine Workers, were in¬ 
eligible for unemployment compen¬ 
sation awards because they belonged 
to a “grade or class’* of workers par¬ 
ticipating in, financing, or directly in¬ 
terested in the labor dispute within 
meaning of the Unemployment Com¬ 
pensation Act.—Copen v. Efix, supra. 

68. W.Va.—Copen v. supra. 

69. N.H.—Amory Worsted Mills v. 
Riley, 71 A.2d 788, 96 N.H. 162. 

milon oonstLtutliig sole bargaining 
agent of members 

Wash.—Appeals by Employees of 
Poison Lumber & Shingle Mills, 
148 P.2d 816, 19 Wa8h.2d 467. 
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Where all employees of a manufacturing establish¬ 
ment, jointly engaged in a continuous and co¬ 
ordinated process for production of one finished 
product, placed themselves in one class of produc¬ 
tion and maintenance workers by joining the same 
union and jointly made the union their bargaining 
agent, all such employees are in the same grade or 
class so as to be ineligible for benefits for unem¬ 
ployment resulting from a work stoppage caused 
by some of the employeesJO Where a local district 
tmion terminated its pending agreement with a 
local employer at the direction of the president of 
the national organization of which it was a part 
because such national organization believed that 
negotiations with employers with respect to terms 
of emplo 3 rment involving another district had 
reached a point necessitating consolidation of the 
strength of the national union, unemployment of 
members of the local union has been held the 
result of a labor dispute within the statute even 
though such members were not directly participating 
in the labor dispute in the other districtUnder 
the express provisions of some of the statutes a 
member of an organization which is participating 
or directly interested in the labor dispute which 


caused the stoppage of work is disqualified for un¬ 
employment benefits.^* 

On the other hand a "class, grade, or group*' may 
include employees who are not members of the 
union calling the strike.^® Accordingly, where a 
union is certified as bargaining agent for all em¬ 
ployees in a bargaining unit, nonunion employees 
in such unit are disqualified as members of the 
grade or class participating in a strike called by 
the bargaining agent, even though they opposed the 
strike.^^ 

§ 182. Establishment or Place Where Labor 
or Trade Dispute Exists 

The labor dispute which renders an employee in¬ 
eligible for benefits must, as a general rule, be one which 
takes place or is In progress at the factory, establish¬ 
ment, or other premises at which such employee is or 
was last employed. 

Under most of the provisions disqualifying ^- 
ployees whose unemployment results from a labor 
dispute, it is required in varying terms that the 
dispute be one which takes place or is in progress 
at the "establishment** or at the "factory, establish¬ 
ment, or other premises** at which the employee is 
or was last employed.^^ In considering the mean- 


Memlier of miioiL in open Phop 
Wliere employee Joined union in 
open shop manufacturing plant, paid 
dues, ceased working when union 
called strike over dispute with re¬ 
spect to wages, hours of work and 
general conditions of employment, he 
was member of union ^‘directly inter¬ 
ested in labor dispute*' which caused 
work stoppage and therefore was 
barred from unemployment benefits, 
although he did not attend meeting 
at which strike was voted, picket, or 
otherwise participate in strike.— 
Wasyluk v. Mack Mfg. Corp., 68 A.2d 
264, 4 N.J.Super. 559. 

70. IlL—^Brown Shoe Co. v. Gordon, 
91 K.B.2d 881, 405 111. 384—Local 
No. 658, Boot and Shoe Workers 
Union V. Brown Shoe Co., 87 N.E.2d 
625, 403 Ill. 484. 

Pact that there was only one bar- 
gaining agency for all production 
workers, including strikers and un¬ 
employment compensation claimants 
who were members of the union, indi¬ 
cated that they were all members of 
one grade or class within meaning of 
the unemployment compensation law 
so as to require disallowance of 
claimant's claim for unemployment 
compensation benefits.—Johnson v. 
Pratt, 20 S.S].2d 865, 200 S.a 815. 

71. Iowa.—Dallas Fuel CC. v. Home, 
800 N.W. 803, 280 Iowa 1148. 

Absence of good cause 
Fact that employees in the local 
area would have lost their member¬ 


ship in the union from which they 
had deHved many benefits, had they 
not obeyed the instructions of the 
president of the national organiza¬ 
tion, does not furnish good cause for 
their unemployment, where there is 
an unquestioned labor dispute in¬ 
volved.—Dallas Fuel Co. v. Horne, 
supra. 

72. Pa.—^Byerly v. Unemployment 
Compensation Board of Review, 90 
A.2d 322, 171 Pa.Super. 303—Jab- 
lonsky v. Unemployment Compen¬ 
sation Board of Review, 79 A.2d 
272, 168 Pa.Guper. 61L 
Season, for role 

A person cannot claim the advan¬ 
tages of his voluntary acts in Join¬ 
ing a union without at the same time 
assuming responsibility for their nat¬ 
ural and probable consequences.— 
Jablonsky v. Unemployment Compen¬ 
sation Board of Review, supra. 
Foreman legally prohibited from 
striking 

Under such a provision, an assist¬ 
ant mine foreman, forbidden by law 
to engage in strike, was nevertheless 
not entitled to unemployment com¬ 
pensation for period of unemploy¬ 
ment resulting from strike, where as¬ 
sistant mine foreman was member 
of union which called strike, notwith¬ 
standing fact that foreman did not, 
and probably would not have been 
allowed to, participate in union’s 
meetings or benefits, and that he had 
maintained his membership after his 
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promotion to foreman only to pro¬ 
mote more harmonious labor rela¬ 
tions and to protect himself against 
day when he might be reduced in 
rank.—Jablonsky ▼. Unemployment 
Compensation Board of Review, su¬ 
pra. 

73. Utah.—Members of Iron Work¬ 

ers’ Union of Provo v. Industrial 
Commission. 139 P.2d 208, 104 

Utah 242. 

74. Tenn.—Anderson v. Aluminum 
Co. of America, 241 6.W.2d 932. 

Utah.—Members of Iron Workers’ 
Union of Provo v. Industrial Com¬ 
mission, 139 P.2d 208, 104 Utah 
242. 

75. U.S.—^Unemployment Compensa^ 
tion Commission of Territory of 
Alaska v. Aragan, Alaska, 67 S.Ct. 
245, 329 U.S. 143, 91 L.Ed. 136. 

Ala.—^Badgett v. Department of In¬ 
dustrial Relations, 10 So.2d 880, 
243 Ala. 538. 

Ariz.—^Mountain States Tel. & Tel. 
Co. V. Sakrison, 225 F.2d 707, 71 
Aziz. 219. 

Colo.—Sandoval v. Industiisd Com¬ 
mission, 130 P.2d 930, 110 Colo. 108. 
Conn.—General Motors Corp. v. Mul- 
quln, 56 A.2d 732, 134 Conn. 118. 

Ga.—Abercrombie v. Ford Motor Co., 
59 S.H.2d 664, 81 Ga.App. 690. 

IlL—Walgreen Co. v. Murphy, 58 N. 

112d 890, 386 IIL 82. 

Hy.—Ford Motor Co. v. Hentudiy 
Unemployment Compensation Com¬ 
mission, 243 CLW.2d 657—Barnes v. 
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in^ of such termS; it has been said that the legisla¬ 
ture did not intend that the payment or withholding 
of benefits should turn on nice distinctions in the 
definition of such words.^® The meaning of the 
words should be drawn from the whole act,^^ as 
applied to the circumstances of the particular case,^® 
and, in the absence of an explicit indication of a 
special meaning, the words should be given, or 
taken in, their ordinary meaning.^® 

Where the statute contains the words ''factory, 
establishment, or other premises,** it has been held 
that the intent of the legislature was to differentiate 
between factories on the one hand, and establish¬ 


ments, on the other,®® and to broaden the field of 
operation and extend its application to those em¬ 
ployed in places other than factories and not other¬ 
wise excluded,®! but not to widen and to extend the 
area or territorial scope beyond that encompassed 
by the words factory or other premises.®® The 
word "establishment,” as used in such a statute, 
has been construed in the restricted or qualified 
sense of being a business or industry other than 
one conducted in a factory.®® It has been held 
that all these terms in such a statute should be taken 
to refer to a distinct and definite place of busi¬ 
ness or locality, the emphasis being on the geo¬ 
graphical location.®^ Where the statute uses only 


Hall, 146 S.W.2d 929, 286 Ky. 160. 
Md.—Tucker v. American Smelting 
& Refining Co., 55 A.2d 692, 189 Md. 
250. 

Mass.—^Pord Motor Co. v. Bivision of 
Hmployment Sec., 96 N.E.2d 859, 
326 Mass. 757. 

Minn.—Nordllng v. Ford Motor Co., 
42 N.W.2d 576, 231 Minn. 68. 

N'.J.—^Pord Motor Co. v. New Jersey 
Bept. of Labor & Industry, Bivi¬ 
sion of Employment Sec. Board of 
Review. 7G A.2d 256, 5 N.J. 494— 
Ablondi v. Board of Review, Bivi¬ 
sion of Employment Sec., Bept. of 
Labor and Industry, 73 A.2d 268, 
8 N.J.Super. 71. 

N,Y.—'Macbcinski v. Ford Motor Co., 
102 N.T,S.2d 208, 277 App.Blv. 634 
-rin re §a'dowski, 13 N.T.S.2d 653, 
; 267 App.Biv. 629. 

S.C.—Johnson v. Pratt, 20 S.B.2d 865, 

. ,200 S.C. 316. 

Tenn.—Milne Chair Co. v. Hake. 230 
S.W.2d 393, 190 Tenn. 395—Block 
Coal & Coke Co. v. United Mine 
Workers of America, Bist. No. 19, 
148 S,W.2d 364, 149 S.W.2d 469, 
177 Tenn. 247. 

Va*—Ford Motor Co. v. Unemploy¬ 
ment Compensation Commission, 63 
S.B.2d 28, 191 Va. 812. 

Wash.—^In re Persons Employed at 
St. Paul & Tacoma Lumber Co., 
110 P.2d 877, 7 Wash.2d 680. 

76. Cal.—^Matson Terminals v. Cal¬ 
ifornia Employment Commission, 
151 P.2d 202. 24 Cal.2d 695. 

77. Wis.—Splelmann v. Industrial 
Commission, 295 N.W. 1, 236 Wls. 
240. 

78. Cal.—^Matson Terminals v. Cali¬ 
fornia Employment Commission, 
151 P.2d 202, 24 Cal.2d 695. 

. . no simple definition can be 
found that will be all-inclusive or 
meet the varying situations that are 
bound to arise in the administration 
of this Act**—^Mountain States Tel. & 
Tel. Co. ▼. Sakrison, 225 P.2d 707, 710, 
71 Ariz. 219. 

Xioiigsliorexnen 

The term ''establishment** as ap¬ 
plied to registered longshoremen as¬ 
signed to work for various employers 


at waterfront docks under collective 
bargaining contract, means place of 
employment, that is, various docks, 
at which longshoremen customarily 
worked, not each place of business of 
each employer.—^Matson Terminals 
V. California Employment Commis¬ 
sion, 151 P.2d 202, 24 Cal.2d 695. 

79- Ala.—Tennessee Coal, Iron ft R. 
Co. V. Martin, 36 So.2d 547, 251 Ala. 
163. 

IlL—Walgreen v. Murphy, 53 N.E.2d 
390, 386 UL 32. 

Md.—Tucker v. American Smelting 
ft Refining Co., 55 A.2d 692, 189 
Md. 250. 

N.J.—^Pord Motor Co. v. New Jersey 
Bept of Labor & Industry, Divi¬ 
sion of Employment Sec., Board of 
Review, 76 A.2d 266, 5 N.J. 494. 
‘^stabUsbmenV’ place of bnsL 
ness 

Ala.—^Tennessee Coal, Iron & R. Co. 
. V. Martin, 36 So.2d 547, 251 Ala. 
153. 

'^Establishment” held place of last 
employment 

N.T.—Claim of Lasher, 111 N.Y.S.2d 
356, 279 App.Biv. 605—^Machcinski 
V. Ford Motor Co., 102 N.Y.S.2d 
208, 277 APP.B1V. 634. 

80. Conn.—Greneral Motors Corp. ▼. 
MulQUln, 56 A.2d 732, 134 Conn. 
118. 

General doctrines of oonstmctlon 
Where the statute involved uses 
the terms "factory, establishment 
and other premises,** it has been said 
that the doctrines of "ejusdem gen¬ 
eris'* and "noscitur a soclis** may be 
used to determine the meaning of 
each of the terms. 

U.S.—Aragon v. Unemployment Com¬ 
pensation Commission of Territory 
of Alaska, aC.A.Alaska, 149 F.2d 
447, afiirmed in part and reversed 
in part on other grounds 67 S.Ct 
246, 329 U.S. 143, 91 L.Ed. 136. 
Conn.—General Motors Corp. v. Mul- 
Quln, 55 A.2d 732, 134 Conn. 118. 

Pa.—^Ford Motor Co. v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 79 A.2d 121, 168 Pa.Super. 
446. 


{ Xndnstrial plants of automobile 
manufacturer engaged in production 
of ball bearings fall within "factory** 
classification, and not that of "estab¬ 
lishment,** under statute making em¬ 
ployee ineligible for unemplo 3 rment 
benefits when his unemployment is 
due to the existence of labor dispute 
at factory, establishment, or other 
premises at which he Is employed.— 
General Motors Corp. v. MulQuin, 55 
A.2d 732, 134 Conn. 118. 

81. Conn.—General Motors Corp. v. 
MulQuin, supra. 

N.J.—Ford Motor Co. v. New Jersey 
Bept. of Labor & Industry, Divi¬ 
sion of Employment Sec., Board of 
Review, 76 A.2d 256, 5 N.J. 494. 
Type of business or entwprise 
Word "establishment** in such a 
phrase Is intended to noiake more In¬ 
clusive and, thus, broaden type of 
enterprise or business covered by 
the associate words.—^Ford Motor Co. 
V. Unemployment Compensation Com¬ 
mission, 63 S.E.2d 28, 191 Va. 812. 
Place of business where worker is 
employed 

Va.—^POrd Motor Co. v. Unemploy¬ 
ment Compensation Commission, 
supra. 

Premises wliere labor Is performed 
The word "establishment** in such 
a phrase means premises where labor 
is performed, such as stores, banks, 
theatres and other places of amuse¬ 
ment, laundries, garages, hotels, res¬ 
taurants, office buildings, shipyards, 
newspaper and printing offices, in¬ 
surance buildings, express and trans¬ 
portation buildings, repair shops, tel¬ 
ephone and telegraph offices, and bar¬ 
ber and hairdressing shops.—Ford 
Motor Co. V. Bivision of Employment 
Sec., 96 N.E.2d 859, 826 Mass. 757. 

82. Va.—Ford Motor Co. v. Unem¬ 
ployment Compensation Commis¬ 
sion, 63 S.E.2d 28, 191 Va 812. 

83. Conn.—General Motors Corp. v. 
Mulquin, 65 A.2d 732, 184 Conn. 118. 

&L Mass.—Ford Motolr Co. ▼. Divi¬ 
sion of Employment Sec.. 96 N.E.2d. 
869, 826*Masa 757. 
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the term “establishment,” factories and other prem¬ 
ises have been held to be included within its 

scope.*® 

Place of last employment. The provision of the 
statute disqualifying a person who is unemployed 
■because of a labor dispute in active progress at the 
place where “he is or was last employed” has been 
held broad enough to cover not only one in an 
employer-employee relationship at the required 
place,*® but also one who has last been in such 
relationship, at such place, although that relation¬ 
ship may have expired.**^ 

Place of negotiations as factor. The place or 
factory at which a labor dispute exists and un- 
emplo 3 mient results has been held to be the “factory, 
establishment, or other premises” within the dis¬ 
qualifying provision of the statute notwithstanding 
negotiations relating to or involving the dispute 
were carried on elsewhere.** 

§ 183. - Separate Factories, Establish¬ 

ments, or Other Premises 

a. Place where dispute exists 


b. Place other than where dispute exists 

c. Separate branches, departments, or 

units of employment 

a. Place Where Dispute Exists 

Where an employer maintains separate establish¬ 
ments or premises of employment, an Individual who Is 
unemployed because of a labor dispute at the estab¬ 
lishment at which he works Is ineligible for unem¬ 
ployment benefits under the usual labor dispute dis¬ 
qualifying provision. 

Where an employer maintains several units of 
his business, the complete geographic isolation of 
a unit is sufficient to justify its classification as an 
“establishment” so as to disqualify employees in 
such unit under a statute providing that an in¬ 
dividual shall be ineligible for benefits for unem¬ 
ployment due to a stoppage of work which exists 
because of a labor dispute at the “factory, estab¬ 
lishment, or other premises” at which he is or 
^was last employed, notwithstanding there was no 
dispute or work stoppage at the other units of busi¬ 
ness maintained by the employer.*® Accordingly, 
complete geographic isolation of a warehouse at 


Terms compared 

Since ‘‘factory*' Is building: or 
grroup of bulldlngrs, usually in same 
Immediate neighborhood, devoted to 
manufacture of commodities, since an 
“establishment" Is distinct physical 
place of business, and since “other 
premises" denote a definite locality, 
statute lays stress on geographical 
location and not on combination of 
widely scattered plants of one em¬ 
ployer even though functionally inte¬ 
grated.—^Pord Motor Co. v. Division 
of Employment Sec., supra. 
Geographical places 

Under the unemployment compen¬ 
sation law disqualifying worker from 
receiving benefits for any week with 
respect to which his unemployment 
Is due to a stoppage of work which 
exists because of a labor dispute at 
the “factory, establishment, or other 
premises" at which he was last em¬ 
ployed, quoted phrase relates to geo- 
grraphical places where employee is 
thus engaged.—Abercrombie v. Ford 
Motor Co., 59 S.E.2d 664, 81 Ga.App. 
690. 

Kind of place 

Bach characterizes and designates 
kind of place at which employees 
work and not manner of its operation. 
—^Pord Motor Co. v. Unemployment 
Compensation Commission, 6$ S.E.2d 
28, 191 Va. 812. 

86. Minn.—Nordling v. Ford Motor 

Co., 42 N.W,2d 676, 231 Minn, 68. 
Sffect of change In statate 

(1> In provision of employment 
and security law disqualifying for 
tinemploinnent compensation indlvid- 
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uals who left or lost employment be¬ 
cause of a strike or other labor dis¬ 
pute at “establishment" in which 
they were employed, quoted word has 
no broader meaning than it had in 
original Unemployment Compensa¬ 
tion Act, except that it includes “fac¬ 
tory" and “other premises" set out 
separately in the original act.— 
Nordling v. Ford Motor Co., supra. 

(2) The word “establishment" in 
original statute disqualifying em¬ 
ployee for benefits for unemployment 
due to work stoppage because of la¬ 
bor dispute at establishment at which 
employee was last employed meant 
“place of employment" and no change 
was intended by the longer expres¬ 
sion “factory, establishment or other 
premises" subsequently introduced.— 
pord Motor Co. v. Division of Em¬ 
ployment Sec., 96 NJB1.2d 859, 326 
Mass. 757. 

86. Alaska.—Aragon v. Unemploy¬ 
ment Compensation Commission of 
Territory of Alaska, 10 Alaska 236, 
reversed on other grounds, C.C.A., 
149 F.2d 447, affirmed In part and 
reversed in part on other grounds 
67 S.Ct 245, 329 V£. 143, 91 L.Ed. 
136. 

Tenn.—^Block Coal & Coke Co. v. 
United Mine Workers of America, 

148 S.W.2d 364, 149 S.W.2d 469, 177 
Tenn. 247. 

87. Alaska.—Aragon v. Unemploy¬ 
ment Compensation Commission of 
Territory of Alaska, 10 Alaska 236, 
reversed on other grounds, C.C.A.., 

149 F.2d 447, affirmed in part end 
reversed In part on other grounds 
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67 S.Ct. 245, 829 U.S. 143, 91 L.Bd. 
136. 

Tenn.—^Block Coal & Coke Co, v. 
United Mine Workers of America, 
148 S.W.2d 8C4, 149 S.W.2d 469, 
177 Tenn. 247. 

Employer-employee relationship as 
essential to labor dispute see su¬ 
pra { 174. 

88. N.J.—Ablondi v. Board of Re¬ 
view, Division of Employment Sec., 
Dept, of Labor and Industry, 73 
A.2d 262, 8 N.J.Super. 71. 

Fishing and panning establlShxnexvfes 
Where fishing and canning compa¬ 
nies and workers customarily carried 
on negotiations at points distant 
from Alaska and union voluntcurily 
entered into negotiations conducted 
at San Francisco and Seattle without 
challenging propriety of the practice, 
labor dispute was “at the factory, es¬ 
tablishment, or other premises" with¬ 
in Alaska unemployment compensa¬ 
tion law preventing payment of com¬ 
pensation for first eight weeks of un¬ 
employment resulting from such la^ 
bor dispute.—Unemployment Com¬ 
pensation Commission of Territory of 
Alaska v. Aragan, Alaska, 67 S.Ct. 
245, 829 U.S. 143, 91 L.Ed. 136. 

89. m.—Walgreen Co. v. Murphy, 68 
N.B.2d 890, 386 IlL 82. 

Boonoxnlo tests 

In determining whether the place 
involved in a labor dispute consti¬ 
tutes a separate establishment, it has 
been held that tests which use eco¬ 
nomic theories not expressed in the 
statute and which are unwarranted 
by the unambiguous language there- 
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which a work stoppage occurred has been held suffi¬ 
cient to constitute it such an establishment or other 
premises as to disqualify the employees thereof, 
even though the warehouse is not a separate busi¬ 
ness of the employer^® or is only a unit functional¬ 
ly integrated with other units of the business of 
tibe employer.®! This is particularly true where 
the statute provides that if separate branches of 
work commonly conducted as separate businesses 
in separate premises are conducted in separate de¬ 
partments of the same premises, each department 
shall be deemed to be a separate factory, establish¬ 
ment, or other premises.®® 

b. Place Other than Where Dispute Exists 

An employee may be diequallfled because of a labor 
dispute at a factory, establishment, or premises other 
than that at which he Is employed If all of such places 
are considered to constitute a single factory, establish¬ 
ment, or other premises within the meaning of the stat¬ 
ute and his unemployment Is due to such labor dis¬ 
pute. 

Where employees at one factory, establishment, or 
other premises become unemployed because of a 
labor dispute at another factory, establishment, or 
other premises, the question arises as to whether 
the dispute takes place at the factory, establish¬ 
ment, or other premises of such employees so as 


to disqualify them, or whether such factories, es¬ 
tablishments, or other premises are separate so as 
to keep such employees outside the disqualifying 
provision.®® Where the separate plants of the em¬ 
ployer do not constitute one establishment, the stat¬ 
ute does not render ineligible employees of one of 
such plants who are unemployed solely because of a 
lack of materials resulting from a strike at an¬ 
other plant which normally furnished such ma¬ 
terials to the former.®^ Separate plants or places 
of employment may constitute a single establish¬ 
ment by reason of the physical proximity, func¬ 
tional integrality, and general unity of such plants 
or places of employment®® Some of the authorities 
give emphasis to the functional integrality, inter¬ 
dependence, or synchronization of the various units 
of the employer towards one end as the test of 
whether they all. constitute a single establishment 
for the purposes of the statute.®® According to 
these authorities a manufacturing establishment con¬ 
sisting of closely integrated and interdependent 
separate plants, in different localities, engaged in 
the manufacture of a completed product, constitutes 
a single establishment within the meaning of the 
statute so as to disqualify employees of one of such 
plants who are unemployed because of a labor 
dispute in another of such plants.®^ Similarly, it 


of should not be applied.—Walgreen 
Co. V. Murphy, supra. 

90. Ill.—Walgreen Co. v. Murphy, 
supra. 

91. 111.—Walgreen Co. v, Murphy, 
supra. 

92- Ill.—Walgreen Co. v. Murphy, 
supra. 

93. Minn.—NordUng v. Ford Motor 
Co., 42 ]Sr.W.2d 676, 231 Minn. 68. 

Zmmateriaa factors 
Whether employees at automobile 
assembly plant were entitled to un¬ 
employment compensation during 
shutdown due to strike at company's 
main plant and consequent shortage 
of parts at assembly plant depended 
on whether main plant and assembly 
plant were separate establishments 
within meaning of emplosrment and 
security law, regardless of whether 
assembly plant employees would 
share In benefits of strike and re¬ 
gardless of whether the same Inter¬ 
national union represented all em¬ 
ployees of company at both plants.— 
Nordling v. Ford Motor Co., supra. 

94. Md.—^Tucker v. American Smelt¬ 
ing & Refi n i n g C6., 65 A^2d 692, 189 
Md. 260. 

Sm^ter and refining plants 
A copper smelter in another state 
and a local refinery owned by the 
same company were not one "estab¬ 
lishment** within section disqualify¬ 
ing claimants firom receiving unem- 


plosnnent compensation where imem- 
ployment was due to a labor dispute 
at "establishment** where last em¬ 
ployed.—^Tucker v. American Smelt¬ 
ing & Refining Co., 66 A.2d 692, 189 
Md. 260. 

95. Wis.—Spielmann v. Industrial 

Commission, 296 N.W. 1, 236 Wis. 

240. 

Pabllo policy declaration of Unem¬ 
ployment Compensation Act was not 
inconsistent with industrial commis- 
slon*s decision that an automobile 
manufacturer’s body plant in one city 
and assembly plant in another con¬ 
stituted a single "establishment** 
within meaning of the act because of 
physical proximity, functional integ¬ 
rality, and general unity of plants.— 
Spielmann v. Industrial Commission, 
supra. 

Elements not affectlttg rule 

Separate plants of a manufacturer 
were not precluded from constitut¬ 
ing a single "establishment** within 
Unemployment Compensation Act by 
fact that plants were several miles 
apart and that each plant had Its 
separate wage and labor contract. Its 
own seniority and service records, 
its own labor union to represent It, 
and that negotiations for working 
conditions in one plant were carried 
on without contact with other, that 
an employee in one plant no 
standing in the other, and that in 
each plant Indivldxial employee^ his 
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woj% tools, hiring and discharge, and 
immediate relationship with employ¬ 
er, were separate and distinct—Spiel¬ 
mann V. Industrial Commission, su¬ 
pra. 

96. Qa.—Ford Motor Co. ▼. Aber¬ 
crombie, 62 S.BL2d 209, 207 Ga. 464, 
conformed to 68 S.F.2d 4, 88 Ga. 
App. 168. 

Mich.—Chrysler COrp. v. Smith, 298 
N.W. 87, 297 Mich. 438, 136 A.Ii.R. 
900. 

Wis.—Spielmann v. Industrial Com¬ 
mission, 295 N.W. 1, 236 Wis. 240. 
Buies of oonstmotlon lield Inappll. 
cable 

In suit to recover unemployment 
compensation brought by former em¬ 
ployees of an assembly plant in one 
state closed for lack of parts because 
of strike in main factory in another 
state with which local assembly plant 
was closely integrated so as to con¬ 
stitute one "factory establishment, 
or other premises,** there would be 
no Justification for application of 
rule of liberal construction of un¬ 
employment compensation law in fa¬ 
vor of employees or of rule of con¬ 
struction against disqualification,— 
Ford Motor Co. v. Abercrombie, 62 S. 
B.2d 209, 207 Ga. 464, conformed to 
68 S.13.2d 4, 83 Ga.App. 168. 

97. GkL—-Ford Motor Cow T, Aber¬ 
crombie, supra. 

Mich.—Chrysler Corporation v. Ap¬ 
peal Board of Michigan Unemploy- 
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has been held that where a manufacturing corpora¬ 
tion carries on its business in buildings in different 
localities, the test of whether each is a separate 
factory or whether all the plants constitute a single 
factory within the statute is whether all the plants 
are so operated as to constitute a single unit.^* 
Other authorities hold, however, that the standard 
of functional integration, since it is not found in 
the statute, is not of itself determinative,^^ and 
that a work stoppage due alone to the economic 
dependence on the participants in a labor dispute 
beyond the factory, establishment, or premises 
where the claimant is or was last employed does 
not give rise to the statutory disqualification.! Ac¬ 
cording to these authorities an essential factor is 
physical proximity,* and an assembly plant in one 
state, dosely integrated with the main factory in 
another state, which is forced to dose because of a 
lack of parts resulting from a dispute and a shut¬ 
down at the main factory, is not part of one estab¬ 


lishment within the statute so as to disqualify em¬ 
ployees of the assembly plant.3 Some authorities 
hold that the test of functional integrality, general 
imity, and physical proximity should not be adopted 
as an absolute test,^ especially where the statute 
contains language indicating a legislative concept 
of separate establishments within one employing 
unit® Such authorities look on the words “fac¬ 
tory,” “establishment,” or “other premises” as re¬ 
lating to single units of employment rather than as 
embracing an entire industry consisting of mul¬ 
tiple units,^ and hold that the determination of 
whether a unit of employment in a multiple unit 
industry or business is a separate establishment 
within the statute must be based on all the facts 
relating to the relationship of the employee to the 
unit of employment rather than on a determination 
of whether an entire enterprise or industiy is highly 
integrated or unified for the purpose of efficient 
management or production.*^ A coal mine operated 


ment Compensation Commission, 8 
N.W.2d 302, 301 Mich. 351, certio¬ 
rari denied Claimants for Benefits 
under Michigan nnempl 03 nnent 
Compensation Act v. Chrysler 
Corp., 63 S.Ct 44, 317 U.S. 636, 87 
Ii.Eld. 512—Chrysler Corp. v. Smith, 
298 N.W. 87, 297 Mich. 488, 135 A 
IaR. 900. 

Automohile hody and assemhly pluits 
An employee, who had been em¬ 
ployed in automobile manufacturer’s 
body plant in one dty was not en¬ 
titled to benefits under Unemploy¬ 
ment Compensation Act where em¬ 
ployees of manufacturer's assembly 
plant in other city went on strike, j 
which caused shutting down of both 
plants, since plants were as much a 
single establishment for manufacture 
of automobiles as they would have 
been had they been in two adjacent 
buildings or in same building, and 
plants constituted a single **estab- 
lishment” within the act.—Spielmann 
V. Industrial Commission, 295 N.W. 1, 
236 Wls. 240. 

98: Conn.—G^eneral Motors Corp. v. 

Mulauln, 55 A2d 732, 134 Conn. 118. 
Agreements affeotlng rule 
Provision in agreement between la¬ 
bor union and automobile manufac¬ 
turer if intended to prevent award of 
unemployment benefits to employees 
in an affected bargaining unit under 
statute preventing payment of bene¬ 
fits, if unemployment is due to labor 
dispute at factory at which claim¬ 
ants are employed, would to that ex¬ 
tent be ineffective.—General Motors 
Corp. V. Mulauln, supra. 

99. Mass.—Ford Motor Co. v. Divi¬ 
sion of Employment Sec., 96 N.E. 
2d 869, 826 M^. 757. 

N.J.—Ford Motor Co. v. Mew Jersey 
Dept, of Labor & Industry, Divi¬ 


sion of Employment Sec., Board of 
Review, 76 A2d 256, 5 M.J. 494. 

. . under the liberal interpre¬ 
tation of this statute, and the strict 
rule applicable to the matter of dls- 
aualifLcation, the courts would not be 
Justified in construing this word as 
meaning functional integrality and 
general unity of the business of a 
large corporation . . . with its 
many and varying units of industry.” 
—Tennessee Coal, Iron & R. Co. v. 
Martin, 86 So.2d 547, 555, 251 Ala. 
153. 

1. M.J.—^Pord Motor Co. v. Mew Jer¬ 
sey Dept, of Labor & Industry, 
Division of Ebnployment Sec., 
Board of Review, 76 A2d 256, 5 M. 
J. 494. 

2. M.J.—Ford Motor Co. v. New Jer¬ 
sey Dept, of Labor & Industry, 
Division of Employment Sec., 
Board of Review, 71 A2d 727, 7 
M.J.Super. 30, affirmed 76 A2d 256, 
5 M.J. 494. 

3. Mass.—Ford Motor Co. v. Divi¬ 
sion of Employment Sec., 96 M.E 
2d 859, 326 Mass. 757. 

M.J.—Ford Motor Co. v. New Jersey 
Dept, of Labor & Industry, Divi¬ 
sion of Emplosrment Sec., Board of 
Review, 76 A2d 256, 5 M.J. 494. 

Pa.—^Pord Motor Co. v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 79 A2d 121, 168 PaSuper. 
446. 

4. Minn.—Nordling v. Ford Motor 
Co., 42 N.W.2d 576, 231 Minn. 68. 

3KCere rule of thumb tests 

—^Tennessee Coal, Iron & R. Co. 
V. Martin, 36 So.2d 535, 33 AlaApp. 
502, affirmed 36 So.2d 547, 251 Ala 
153. 

5. Ala—^Tennessee Coal, Iron & R. 
Co. V. Martin, supra 
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6. Ely.—^Ford Motor Co. v. Kentucky 
Unemployment Commission, 243 6. 
W.2d 657. 

Minn.—Nordling v. Ford Motor Co., 
42 N.W.2d 576, 231 Minn. 68. 

N.Y.—^Machclnski v. Ford Motor Co., 
102 M.Y.S.2d 208, 277 App.Div. 634. 
“In our opinion we believe the 
word ’establishment* as used in the 
statute means the place where the 
employee was last employed. Obvi¬ 
ously the legislature did not intend to 
include all the plants . . , situ¬ 
ate in many states of the union and 
in foreign countries.”—^Machcinskl v. 
Ford Motor Co., 102 N.Y.S.2d 208, 
216, 277 App.Div. 684. 

7. Ky.—Ford Motor Co, v. Kentucky 
Unemployment Compensation Com¬ 
mission, 243 S.W.2d 657. 

Minn.—Nordling v. Ford Motor Co., 
42 N.W.2d 576, 231 Minn. 68. 

Va—^Ford Motor Co. v. Unemploy¬ 
ment Compensation Commission, 
63 S.E2d 28, 191 Ta 812. 

The solatloii of the problem lies in 
determining from all the facts avail¬ 
able whether the unit under consid¬ 
eration is a separate establishment 
from the standpoint of employment 
and not whether it is a single enter¬ 
prise f^m the standpoint of manage¬ 
ment or for the more efficient produc¬ 
tion of gooda 

B5r.—Ford Motor Co. v. Kentucky Un¬ 
employment Compensation Com¬ 
mission, Ky., 243 S.W.2d 657. 

Minn.—Nordling v. Ford Motor Co., 
42 N.W.2d 576, 231 Minn. 68. 

N.Y.—^Macheinski v. Ford Motor Co., 
102 N.Y.S.2d 208, 277 App.Div. 634. 
Dependence of one ox more plants 
operated by employer on home office 
and principal manufacturing estab¬ 
lishment does not necessarily make 
of all plants together but one estob- 
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'by an employer has been held to constitute an es¬ 
tablishment separate from that of such employer’s 
■steel mills and ore mines wherein labor disputes 
were in progress, thereby rendering eligible for 
benefits those idle at the coal mines which were 
closed by the employer because of the strikes at the 
steel mills and ore mines.® 

Voluntary leaving of work without cause. Where 
an international union, in which the employees of 
all the plants of a manufacturer in different locali¬ 
ties were members through affiliation of their local 
unions, authorized a strike in one plant with the 
knowledge and expectation that other plants of the 
•manufacturer would have to shut down because of 
.a lack of parts usually supplied by the struck plant, 
the unemployment of employees of a plant thus 
forced to shut down has been held not to be in¬ 
voluntary under a provision which disqualifies per¬ 
sons who voluntarily left their work without good 
cause, notwithstanding protestations of such em- 
■ployees that they were willing to work;® but the 
contrary has also been held on substantially the 
same facts on the ground that the unemployed 
workers of the plant which was forced to shut 
■down by reason of the shortage of parts were pow¬ 
erless to prevent the strike and had not constituted 
the international union as agents to call such strike 
■in their behalf.^® 


c. Separate Branches^ Department^ or Units of 
Employment 

Under some of the labor dispute disqualffying provi¬ 
sions each of several departments of work of an em¬ 
ployer constitutes a separate factory, establishment, or 
other premises, If suon departments consist of branches 
of work which are commonly conducted as separate busi¬ 
nesses In separate premises. 

Under a provision of an unemployment compen¬ 
sation statute which suspends a worker’s right to 
benefits for unemployment due to an industrial con¬ 
troversy in the establishment in which he was last 
employed but does not define establishment or 
deal with branches or departments of an establish¬ 
ment, the fact that claimants for unemployment 
benefits were employed in a separate branch or de¬ 
partment of work, in the same plant, from that in 
which a labor dispute exists has been held not to 
make such claimants eligible for the benefits if 
their unemplo 3 rment was caused by such dispute.^^ 
Some of the statutes provide that if in any case 
separate branches of work which are commonly 
conducted as separate businesses in separate prem¬ 
ises are conducted in separate departments each such 
department shall be deemed a separate factory, es¬ 
tablishment, or other premises.^® Under this latter 
provision, employees of a separate department of 
an employer's business are rendered ineligible when 
a labor dispute between such employees and the 
employer has caused a work stoppage which re- 


lisbment -vrithin diaqualltylngr provi¬ 
sion of Unemployment Compensation 
Act.—^Ford Motor Co. v. Unemploy¬ 
ment Compensation Commission, 63 
.^.B.2d 28, 191 Va. 812. 

Sffect of union contract 

In determining’ whether employees 
.at automobile assembly plant were 
•entitled to unemployment compensa^ 
tion during shutdown due to strike at 
•employer’s main plant and conse- 
•quent shortage of parts at assembly 
plant, contractual obligations and re¬ 
lations brought about through ezecu- 
-tlon of master labor contract by em¬ 
ployer and international union repre- 
jsenting all its employees could not be 
•considered as determining whether or 
not both plants together constituted 
but one establishment -within mean¬ 
ing of disqualifying provision of law. 
—^Ford Motor Co. v. Unemployment 
•Compensation Commission, supra. 
Applloatlo]i. of test 

(1) In appls^ng this test it -was 
held that assembly plants of a motor 
company located in one state were 
not a part of the same ’'establish¬ 
ment” as the main plants of the com- 
jpany located in another state in 
which a strike took place causing a 
•shutdown of the assembly planta— 
Machclnskl v. Ford Motor Co., 102 
:N-.Y.S.2d 208, 277 •App.Div. 634. 


<2) Such was the holding where 
the employees of the assembly plant 
were hired and discharged by local 
manager and belonged to a local un¬ 
ion within which seniority rights 
were determined.—Nordllng v. Ford 
Motor Co., 42 N,W.2d 676. 231 Minn. 
68 . 

(3) €o, a strike in one factory of 
major automobile producer -was held 
not to preclude workers in other 
units or factories from receiving un¬ 
employment compensation when 
striking unit was not agent of non- 
striking unit.—Ford Motor Co. v. 
Kentucky Unemployment Compensa¬ 
tion Commission, Ky., 243 S.W.2d 657. 

a. Ala.—Tennessee Coal. Iron & R. 
Co. V. Martin, 36 So.2d 647, 251 Ala. 
153. 

9. Ga.—Ford Motor Co. ▼. Aber¬ 
crombie, 62 S.B.2d 209, 207 Ga. 464, 
conformed to 63 S.B.2d 4, 83 Ga. 
App. 168. 

10. Ky,—Ford Motor Co. ▼. Ken¬ 
tucky Unemployment Compensa¬ 
tion Commission, 243 S.W.2d 667. 

11. N.T.—Claim of Lashei*, 111 K- 
T.S.2d 356, 279 App.Dlv. 606. 

Reason for rule 

’'Establishment" as used In the 
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statute means the place where the 
employee was last employed. Per¬ 
sons employed in the same plant of 
an employer, but in different depart¬ 
ments, are not employed In separate 
"establishments.”—Claim of Lasher, 
supra. 

Construction and fabiloatlon divl. 
sionB 

Employees of fabricated steel con¬ 
struction division of steel company, 
engaged in constructing approaches 
to open hearths used in the manufac¬ 
ture of steel, were employed in the 
same "establishment” as striking em¬ 
ployees belonging to a different union 
engaged in the actual manufacture of 
steel at the same plant within mean¬ 
ing of the statute.—Claim of Lasher, 
supra. 

12. Ariz.—^Mountain States Teh & 
Tel. Co. V. Sakrison, 225 F.2d 707, 
71 Ariz. 219. 

HL—Caterpillar Tractor Co. ▼. Durk¬ 
in, 42 N.E.2d 541, 880 UL 11. 

Ind.—Blakely v. Review Board of 
Ind. Employment Sec. Division, 90 
N.E.2d 853, 120 Ind.App. 257. 
Wash.—-"Wicklund v. Commissioner of 
Unemployment Compensation and 
Placement, 188 P.2d 876. 18 Wash. 
2d 206, 148 AXuR. 1298. 
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suited in a curtailment or complete stoppage of 
^ork in such department,^ 3 although there was no 
dispute or stoppage in other departments of the 
^ployer in the same premises.^^ This is par¬ 
ticularly true where the employees of such depart¬ 
ment have a separate trade which differentiates 
them from other employees and their is a degree of 
self-organization therein.^^ Such disqualification 
is not removed because the employer in an effort to 
provide employment for employees of other depart¬ 
ments, not involved in the dispute, temporarily uses 
3 . different plan or method to obtain the results 
■normally produced by the struck department.^® On 
the other hand, employees of a branch or depart¬ 
ment which is not involved in the dispute in an¬ 
other branch or department but w-ho are forced out 
of work because of a shutdown in the latter are 
not disqualified.^^ Where it is found that all de¬ 
partments of the employer constitute a single es¬ 
tablishment within the meaning of the provision 
^nd a sufficient curtailment of operations takes 


place because of a labor dispute so as to constitute 
a work stoppage for such establishment, all em¬ 
ployees thereof who are unemployed because of such 
stoppage are disqualified.^® The fact that each 
of the places at which a stoppage takes place con¬ 
stitutes a separate entity of the same employer is 
of no materiality if the stoppage at each of such 
places occurred substantially at the same time and 
out of the same grievance constituting the dispute.^® 

Statutory inclusion of separate employing units^ 
Under some statutes an employee is deemed in¬ 
volved and, hence, not excepted from disqualifica¬ 
tion if at any time, there being no labor dispute in 
the particular establishment, department, or unit in 
which he was then employed, he shall have be¬ 
come unemployed because of a stoppage of work 
which was directly caused in his particular estab¬ 
lishment, department, or unit by a dispute then in 
progress in some other establishment, department, 
or unit of the employing unit by which he was then 
employed.^® 


13. Ind.—^Blakely v. Review Board 
of Ind. Employment Sec. Division, 
90 N.E.2d 853, 120 Ind.App. 257. 

pattern shop of factory 

"Under Unemployment Compensa¬ 
tion Act provision making* ineligible 
for benefits an individual whose vol¬ 
untary unemployment is caused by 
stoppage of work due to a labor dis¬ 
pute at factory, establishment, or 
other premises where he was em¬ 
ployed and providing that separate 
depaJtments commonly conducted as 
separate businesses should be deemed 
to be a separate factory, establish¬ 
ment, or other premises, pattern shop 
which had Its own foreman, supervi¬ 
sor, time clock, maintenance crew, 
and training school was a ^'separate 
factory, establishment, or other 
premises.^—Caterpillar Tractor Co. 
▼. Durkin, 42 N.E.2d 641, 380 111, 11. 

14. Ill.—^Walgreen Co. v. Murphy. 63 
N.B.2d 390, 386 Ill. 32—Caterpillar 
Tractor Co. v. Durkin, 42 N.E.2d 
541, 380 Ill. 11. 

Ind.—^Blakely v. Review Board of 
Ind. Employment Sec. Division, 90 
N.E.2d 353, 120 Ind.App. 257. 
Question, of separate "branches of 
work becomes material, in determin¬ 
ing whether employees are entitled 
to unemployment compensation by 
reason of a work stoppage caused by 
a strike, only where conducted in the 
same premises.—^Walgreen Co. v. 
Murphy, 53 N.E.2d 390, 386 HI. 32. 

15. Ind,—^Blakely v. Review Board 
of Ind. Employment Sec. Division, 
90 N.E.2d 353, 120 Ind.App. 257. 

Composing room of pxintiBg estab¬ 
lishment 

Ind.—^Blakely v. Review Board of 


Ind. Employment Sec. Division, su¬ 
pra. 

16. Ind.—^Blakely v. Review Board 
of Ind. Employment Sec. Division, 
supra. 

17- Wash.—^Wicklund v. Commis¬ 
sioner of Unemployment Compen¬ 
sation and Placement, 138 P.2d 876, 
18 Wash.2d 206, 148 A.Ii.R. 1298. 
Iiogglng business and logging rail- 
road 

Where employer operated logging 
business and logging railroad and 
strike was called by loggers, rail¬ 
road was a '^separate establishment*' 
within meaning of Unemployment 
Compensation Act provision and 
trainmen were entitled to compensa¬ 
tion.—Wicklund v. Commissioner of 
Unemployment Compensation and 
Placement, supra. 

18. Aiiz.—^Mountain States TeL & 
TeL Co. V. Sakrison, 225 P.2d 707, 
71 Ariz. 219. 

Statewide telephone and telegraph 
system 

Ariz.—Mountain States Teh & Tel. 
Co. V. Sakrison, supra. 

19. ni.—Bankston Creek Collieries 
V. Gordon, 77 N.B.2d 670, 399 DL 
291. 

Several mines 

Fact that each of mines was not 
considered as a separate entity did 
not require reversal of judgment 
which denied unemplosment compen¬ 
sation on ground that labor dispute 
existed, where each of mines stopped 
work at substantially the same time 
and only grievance involved was the 
employer's failure to rehire truck 
drivers in one mine.—^Bankston Creek 
Collieries v. Gordon, supra. 
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20. Mich.—Buzza v. Appeal Board of 
Mich. Unemployment Compensa^- 
tlon Commission, 47 N.W.2d 11, 330 
Mich. 223—General Motors Corp., 
Chevrolet Gear & Axle Division v. 
Appeal Board of Mich. Unemploy¬ 
ment Compensation Commission, 
34 N.W.2d 497, 321 Mich. 724. 

Sepaxate units In same building 
Employee of distinct work unit 
making dies, in a particular section 
of building with special machines 
carrying on operations entirely sepa¬ 
rate from other employees in build¬ 
ing, who was unemployed because of 
labor dispute by another unit of 
same employer involving workers of 
separate union performing separate 
functions, was disqualified from re¬ 
ceiving unemployment compensation, 
because he was involved in the dis¬ 
pute under the statute.—General Mo¬ 
tors Corp., Chevrolet Gear & Axle 
Division v. Appeal Board of Mich. 
Unemployment Compensation Com¬ 
mission, supra. 

Work stoppage caused by bottleneck 
in another department 
Where welders effected slowdown 
in effort to aid their foremen who 
were on strike, employer acted with¬ 
in his rights in electing not to dis¬ 
charge or give disciplinary layoff to 
recalcitrant welders, and, in absence 
of showing that employer would have 
been able to replace welders or pro¬ 
vide satisfactory supervision for 
them, other employees laid off be¬ 
cause of work stoppage resulting 
from welding bottleneck would not 
be entitled to recover unemployment 
compensation even though they 
might have been entitled to compen¬ 
sation If employer had elected to 
discipline welders by laying welders 
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§ 184. Cause of Unemployment or Stoppage 
of Work 

As a general rule in order to render a claimant In¬ 
eligible for benefits the labor dispute must bear a causal 
relation to the unemployment or work stoppage which 
caused the unemployment. 

While a labor dispute is essential in order to 
bring into operation a provision of the unemploy¬ 
ment compensation act disqualifying a person for 
benefits for unemployment resulting from labor dis¬ 
putes,claimants do not come within the dis¬ 
qualifying provision merely because a labor dispute 


exists; it is only when the dispute bears a causal 
relation to the unemployment or the stoppage of 
work which causes the unemployment that unem¬ 
ployed workers are ineligible for benefits.22 like¬ 
wise, a statute providing that an individual is not 
eligible for benefits for unemployment if he “left 
his work because of a trade dispute’^ does not dis¬ 
qualify an employee to receive benefits in all cases 
where unemployment results directly or indirectly 
from a trade dispute, but only if he left his work 
because of the dispute.23 Under such a statute 


olC and shutting down plant.—^Busza 
V. Appeal Board of Mich. Unemploy¬ 
ment Compensation Commission, 47 
K.W.2d 11, 330 Mich. 223. 

ai. HI.—Brown Shoe Co. v. Gordon, 
91 N.R2d S81, 405 lU. 384. 

22. Ala.—Badgett v. Department of 
Industrial Relations, 10 So.2d 880, 
243 Ala. 538. 

Alaska.—Aragon v. Unemployment 
Compensation Commission of Ter¬ 
ritory of Alaska^ 10 Alaska 236, re¬ 
versed on other grounds, CCA., 
1*49 F.2d 447, affirmed in part and 
reversed in part on other grounds 
67 S.Ct. 245, 329 U.S. 148, 91 LuOBd. 
136. 

IlL—Local Union No. 222, 011 Work¬ 
ers Intern. Union v. Gordon, 92 
N.E.2d 739, 406 Ill. 145—Fash v. 
Gordon, 75 N.B.2d 294, 898 IlL 210 
—^Local Union No, 11 v. Gordon, 
71 N.B.2d 637, 396 III 293. 

Ind.—Blakely v. Review Board of 
Ind. Bmployment Sea Division, 90 
N.B.2d 363, 120 Ind.App. 267— 
Frank Foundries Corp. v. Review 
Board of Ind. Employment Sec. 
Division, 88 N.B.2d 160, 119 Ind, 
App. 693—Camegie-Illinols Steel 
Corporation v. The Review Board 
of The Indiana Employment Se¬ 
curity Division, 72 NJB.2d 662, 117 
Ind.App. 379. 

Md.—Saunders v. Maryland Unem¬ 
ployment Compensation Board, 63 
A2d 679, 188 Md, 677. 

Mich.—Nobes v. Michigan Unemploy¬ 
ment Compensation Commission, 
21 N.W.2d 820, 313 Mich. 472. 
N.J.—Ablondi v. Board of Review, 
Division of Employment Se^., Dept 
of Labor and Industry, 73 A2d 262, 

8 N.J.Super. 71. 

N.T.—Claim of Lasher, 111 N.Y.S.2d 
866, 279 App.Div. 605—Machcinski 
V. Ford Motor Co., 102 N.T.S.2d 
208, 277 App.Div. 634—^In re Wittr 
laufer, 96 N.Y.S.2d 877, 277 App. 
Div. 805—In re Bucklaew, 96 N.Y.S. 
2d 876, 277 App.Div. 806. 

Pa.—^Hogan v. Unemployment Com¬ 
pensation Board of Review, 83 A 2d 
386, 169 Pa.Super. 554—Midvale Co. 

V. Unemployment Compensation 
Board of Review, 67 A2d 380, 165 
PaSuper. 359. 

Wash.—Appeals by Employees of 


Poison Lumber 6b Shingle Mills, 

148 P.2d 816, 19 Wash.2d 467. 
W.Va.—^Miners in General Group v. 

Hix, 17 S.B.2d 810, 123 W.Va. 637. 

!l!llLe dedstve test is whether or not 
the lahor dispute caused the work 
stoppage.—^Blakely v. Review Board 
of Indiana Employment Sea Divi¬ 
sion. 90 N.E.2d 353, 127 Ind.App. 357. 
^^ZMbreotly’* due to labor dispute 

(1) Where the statute so provides, 
the unemployment must be ^'directly** 
due to a labor dispute.—Badgett v. 
Department of Industrial Relations, 
10 So.2d 880, 243 Ala. 688 —Bis parte 
Pesnell, 199 So. 726, 240 Ala. 467, 
certiorari denied Pesnell v. Depart¬ 
ment of Industrial Relations of Ala¬ 
bama, 61 act 1118, 813 U.S. 690, 86 
L.Ed. 1645—Gulf AUantic Warehouse 
Co. V. Bennett, App., 51 So.2d 544— 
Tennessee Coal, Iron & R. Co. v. Mar¬ 
tin, 10 So.2d 635, 33 Ala.App. 502, af¬ 
firmed 36 So.2d 647, 261 Ala. 168— 
Department of Industrial Relations 
V. Drummond, 1 So.2d 396, 80 Ala. 
App. 78, certiorari denied 1 So.2d 402, 
241 Ala, 142. 

(2) Under such a statute, where 
public warehouse, in apprehension 
that employees might walk out or 1 
create work stoppage at expiration 
of collective bargaining contract 
notified customers to that effect and 
customers ceased shipments to ware¬ 
house, resulting xmemployment was 
directly due to misapprehension of 
customers, as an Intervening agency 
Independent of the labor dispute, and, 
therefore, unemployment was not di¬ 
rectly due to a lahor dispute within 
disduallflcation provisions of the un¬ 
employment compensation act—Gulf 
Atlantic Warehouse Co. v. Bennett 
AlaApp., 61 So.2d 544, 

(3) Unemployment which was 
caused by the personal idiosyncra¬ 
sies, or the apprehensions, real or 
whimsical, of employer's general 
manager that violence might result 
unless plant was completely shut 
down during a controversy with a 
portion of the employees was not **dl- 
rectly" due to a labor dispute.—^De¬ 
partment of Industrial Relations v. 
Drummond, 1 So.2d 896, 30 Ala.App. 
78, certiorari denied 1 So.2d 402, 241 
Ala. 142. 


(4) Where mining company em¬ 
ployed members of two different un¬ 
ions as well as nonmembers, and 
while engaged in a labor dispute with 
one of the unions, company enforced 
a complete shutdown In order to 
avoid violence, the resulting unem¬ 
ployment of member of other union 
was not directly due to a *'lahor dis¬ 
pute" so as to render him ineligible 
for iinemplosrment compensation.— 
Department of Industrial Relations 
V. Drummond, supra. 

23. Cal.—Bunny's Waffle Shop v. 

California Employment Commis¬ 
sion, 151 P.2d 224, 24 CBl.2d 735. 
Work of longshoremaa 

(1) Longshore work, regularly per¬ 
formed by each member of registered 
longshoremen's union for various 
members of employers' association 
under collective bargaining agree¬ 
ment giving such employees exclu¬ 
sive legally enforceable rights to 
proportionate shares of such work in 
their turns, was "his work" within 
provision of unemployment insurance 
act dlsQuallfylng employee leaving 
“his work" because of trade dispute 
for benefits thereunder.—^Matson 
Terminals v. California Bmplosntnent 
Commission, 161 P.2d 202. 24 Ckl.2d 
695. 

(2) Longshoremen who. either be¬ 
fore or after commencement of work, 
were told by employers to return to 
hiring hall, did not "leave their 
work" within meaning of provision 
disqualifying those who leave their 
work because of a trade dispute.— 
W. R. Grace & Co. v. California Em¬ 
ployment Commission, 161 P.2d 215 
24 Cal.2d 720. 

(3) During progress of trade dis¬ 
pute between employers and ship 
clerks' union, longshoremen who were- 
never dispatched from hiring hall 
were not disqualified for leaving 
their work because of a trade dis¬ 
pute unless they refused to be dis¬ 
patched because they would not work 

without checkers or ship clerks._W. 

R. Grace & Co. v. California Employ¬ 
ment Commission, supra. 

(4) Where longshoremen left work 
because of trade disputes between 
employers and ship clerks, they in 
effect made such dispute their own 
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the fact that an existing trade dispute is the mo¬ 
tivating cause of the acts of the employer which 
causes the employees to leave their work does not 
of itself establish the direct causal relation between 
the dispute and their leaving so as to disqualify 
thcmM 

§ 185. -- Fault or Responsibility 

Generally, the fault or responsibility behind a work 
stoppage or loss of employment is Immaterial in deter- 
mining whether a claimant Is disqualified, if his unem¬ 
ployment Is caused by a labor dispute. 

As a general rule, in the absence of a statutory 
provision requiring a conclusion to the contrary, 
the fault or responsibility behind a work stoppage 
or loss of employment is immaterial in determining 
whether a claimant is disqualified under a statute 
denying benefits to a person whose unemplo 3 mient 
is caused by a labor dispute and this has been 
held true notwithstanding the general policy of the 
statute to provide compensation for those who be¬ 
come unemployed through no fault of their own.26 
Accordingly, the absence of fault on the part of 
a claimant is not determinatiye of whether a labor 
dispute exists and whether such dispute is the 
cause of the unemployment,^^ and an employee who 
leaves his employment because of a labor dispute 


§§ 184r-186 

is ineligible for benefits even though the employer 
is in the wrong.28 

Violation of collective bargaining agreement. The 
fact that the cause of a labor dispute and the con¬ 
sequent unemployment was the employer’s violation 
of a collective bargaining agreement does not en¬ 
title one, who is otherwise disqualified, to compen¬ 
sation benefits.29 

§ 186. - Failure or Refusal to Cross Pick¬ 

et Lines 

Nonstriking workers who refuse to cross a picket 
line lawfully maintained by striking workers, as a result 
of which they are unemployed, are disqualified under 
statutes disqualifying persons, who voluntarily leave 
their employment because of a trade dispute, from re¬ 
ceiving benefits. 

Unemployment or a work stoppage causing unem¬ 
ployment which is due to failure or refusal of em¬ 
ployees to cross a picket line may be due to a labor 
dispute which will disqualify such employees from 
receiving benefits.30 Under a statute which is 
construed to disqualify workers if they volun¬ 
tarily leave their employment because of a trade 
dispute, nonstriking workers whose unemployment 
is due to their refusal to cross a picket line of 
striking workers lawfully maintained so as not 


and were dlsqualllled from unemploy¬ 
ment benefits notwithstandlnsr no 
trade dispute may have existed di¬ 
rectly between lonsrshoremen and 
employers.—-W. R. Grace & Co. v. 
California Bmployment Commission, 
supra. 

24. Cal.—^Bunny’s Waffle Shop v. 

California Bmployment Commis¬ 
sion, 151 P.2d 224, 24 Cal.2d 735. 
Boonoxnlo weapons used by employ- 
eni 

Substantial reduction in wacres and 
imposition of less favorable condi¬ 
tions of work until labor unions 
should agree to bargain collectively 
with representatives of group of em¬ 
ployers was not the subject of exist¬ 
ing trade dispute concerning such 
collective bargaining, but an econ¬ 
omic weapon to compel compliance 
with employers* de m and, and, when 
employees left work because of such 
action of employers, they did not 
leave because of a '*trade dispute** 
so as to be disqualified from receiv¬ 
ing unemployment benefits.—^Bunny's 
Waffle Shop v. C^Ulfomla Bmploy- 
ment Commission, supra. 

Bffeot of strike saaotton 

Where the acts of the employer 
constitute such cause for the em¬ 
ployees leaving their work as to 
keep them out of the disqualifying 
provision, the fact that such acts of 
the employer followed a strike sanc¬ 
tion obtained by the employees from 
their union does not supply the miss¬ 


ing causal relation so as to disqual¬ 
ify the employees, since such strike 
sanction merely indicates approval 
by a central union agency of a 
possible strike and is primarily a 
threat of economic action.—Bunny*s 
Waffle Shop v. California Employ¬ 
ment Commission, supra. 

25. Alaska.—Aragon v. Unemploy¬ 
ment Compensation Commission of 
Territory of Alaska, 10 Alaska 286, 
reversed on other grounds, C.CAl, 
149 F.2d 447, affirmed in part and 
reversed in part on other grounds 
67 S.Ct 245, 829 U.S. 143, 91 L.Bd. 
136. 

m. —^Local Union Ko. 222, Oil Work¬ 
ers Intern. Union v. Gordon, 92 
N.K2d 739, 406 Ill. 145—Fash v. 
Gordon, 75 K.B.2d 294, 398 HI, 210. 
N.T.—Claim of Lasher, 111 N.T.S.2d 
356, 279 App.Div. 505. 

Bmployees not at faxilt 
Where employees quit work when 
employer stated that he was going 
to cut their wages, there was a “stop¬ 
page of work** within meaning of 
provision of the unemployment com¬ 
pensation law disqualifying em¬ 
ployees for unemployment compensa¬ 
tion, even though employees were not 
at fault in quitting work.—Midvale 
Co. V. Unemployment Compensation 
Board of Review, Department of La¬ 
bor & Industry, 67 A.2d 380, 165 Pa 
Super. 359. 

25. Pa—^Midvale Co. v. Unemploy¬ 
ment Compensation Board of Re- 

279 


View, Department of Labor & In¬ 
dustry, supra—American Steel & 
Wire Co. of N. J. v. Unemployment 
Compensation Board of Review, 56 
A.2d 288, 161 PaSuper. 622. 

27. N.C.—In re Steelman, 18 S.B.2d 
544, 219 N.a 306. 

S.C.—Johnson v. Pratt, 20 S.R2d 865, 
200 S.a 815. 

25. Cal.—W. R. Grace & Co. v. Cali¬ 
fornia Employment Commission, 
151 P.2d 215, 24 CBl.2d 720. 

Conn.—Almada v. Administrator, Un¬ 
employment Compensation Act, 77 
A.2d 765, 137 Conn. 380. 

29. Pa—^Byerly v. Unemployment 
Compensation Board of Review, 90 

A. 2d 322, 171 PaSuper. 303. 

Other available remedy 

Violations of collective bargaining 
agreements are redressable in as¬ 
sumpsit and not by award of benefits 
out of unemployment compensation 
fund.—^Byerly v. Unemployment 
Compensation Board of Review, su¬ 
pra—^Morris v. Unemployment Com¬ 
pensation Board of Review. 83 A. 2d 
394, 169 PaSuper. 564. 

30. Ala—Badgett v. Department of 
Industrial Relations, 10 So.2d 880, 
243 Ala 638. 

HL—Local Union No, 222, Oil Work¬ 
ers Intern. Union v. Gordon, 92 N. 

B. 2d 739, 406 Ill. 145. 

Mich.—Nobes v. Michigan Unemploy¬ 
ment Compensation Commission, 
21 N.W.2d 820, 313 Mich. 472. 
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to prevent the former from working, come with¬ 
in the disqualifying aspect of the statute.^i It is 
otherwise under such a statute if the workers are 
barred by force from the premises, since in such 
case the employees are prevented from working 
through no act of their own.32 Employees who do 
not and cannot go to work because they are not 
given free and safe access to their place of em¬ 
ployment by the employer when a picket line is 
established at such place by striking employees of 
an adjacent plant are not disqualified under a stat¬ 
ute which disqualifies employees who leave their 
work voluntarily without good cause attributable 
to the employer.33 Employees who refuse to cross 
picket lines maintained by other workers of the 
same or another employer in a manner which does 
not prevent them from going to work should they 
so desire are disqualified from receiving benefits 
under a provision which disqualifies those who vol- 


imtarily leave their work without good cause in 
connection with their employment®^ 

§ 187. -Lack of Work or Materials 

If the cause cf unemployment Is the lack of work or 
materials, a provision in the statute disqualifying for 
benefits persons who are unemployed because of labor 
disputes is inapplicable. 

In general, unemployment which results from an 
employer’s failure to operate his plant or furnish 
work for his employees who are available and 
willing to work is not due to a stoppage of work 
which exists because of a labor dispute.®® So, un¬ 
der some statutes, where the reason for a worker’s 
unemployment is a shortage of work or materials, 
he is not ineligible for benefits even though such 
shortage is the result of a strike of employees of" 
another employer on whose continued production- 
the supply of work or materials for the nonstrik¬ 
ing worker depends.®® On the other hand, where* 


31. CaL—^Matson Terminals v. Cali¬ 
fornia Employment Commission, 
151 P.2d 202, 24 Cal.2d 695—^Bodln- 
son IVIfgr. Co. v. California Em¬ 
ployment Commission, 109 P.2d 
035, 17 C^.2d 321. 

Pa.— Urbach v. Unemployment Com¬ 
pensation Board of Review, 83 A.2d 
392, 169 Pa-Super. 569—'Eranke v. 
Unemployment Compensation 
Board of Review, 70 A.2d 461, 166 
Pa.Super. 251—^McGann v. Unem¬ 
ployment Compensation Board of 
Review, 62 A.2d 87, 163 Pa.Super. 
379—^Phillips V. Unemployment 
Compensation Board of Review, 62 
A.2d 84, 163 Pa-Super. 374—Still¬ 
man V. Unemployment Compensa¬ 
tion Board of Review, 56 A.2d 380, 
161 Pa.Super. 569. 

BeasoxL for rule 

(1) The choice of the nonstrikingr 
workers not to cross such picket 
line, thereby keeping themselves 
from working, is not involuntary.— 
Bodinson Mfg. Co. v. California Em¬ 
ployment Commission, 109 P.2d 936, 
17 Cal.2d 321. 

(2) The statute Is for the benefit 
of persons unemployed without their 
fault.—^Matson Terminals v. Califor¬ 
nia Employment Commission, 151 
P.2d 202, 24 Cal.2d 695. 

Adherenoe to union principles 

(1) Where employee has choice of 
crossing picket line or of refusing 
to do so because of his adherence to 
written or unwritten law of his un¬ 
ion, his unemplosment, if any, is 
voluntary, and he is not entitled to 
unemployment compensation.—^Lan- 
yon V. Administrator, Unemplosment 
Compensation Act, 89 A.2d 558, 139 
Conn. 20. 

(2) Employee, who refused to cross 
nicket line maintained by union to 
which he did not belong and for 


which he was Ineligible and whose 
decision was dictated by adherence 
to union principles rather than by 
forcible compulsion was Ineligible 
for unemployment compensation un¬ 
der provision of act rendering an em¬ 
ployee ineligible if his unemployment 
is due to a ‘Voluntary” suspension of 
work resulting from an industrial 
dispute.—^Phillips v. Unemployment 
Compensation Boaxd of Review, 62 
A.2d 84, 163 Pa.Super. 874. 

Good cause for voluntary refusal 
“Voluntary act” is one done inten¬ 
tionally and proceeding from will of 
actor and fact that unemployment 
compensation claimant may have had 
good cause for refusal to cross picket 
line was not important, as long as 
decision was his own, in determining 
whether he was ineligible for com¬ 
pensation on ground that liis unem¬ 
ployment was due to a voluntary 
suspension of work resulting from 
an industrial dispute.—^Phillips v. 
Unemployment Compensation Board 
of Review, supra- 

32. Cal,—^Bodinson Mfg. Co. v. Cali¬ 
fornia Employment Commission, 
109 P.2d 936, 17 CaL2d 821. 

N.Y.—In re Bucklaew, 96 N.T.'S.2d 
875, 277 App.Div. 805. 

Pa.—^Pranke v. Unemployment Com¬ 
pensation Board of Review, 70 A.2d 
461, 166 Pa.Super. 261—^McCann v. 
Unemployment Compensation 
Board of Review, 62 A.2d 87, 163 
Pa.Super. 379—Phillips v. Unem¬ 
ployment Compensation Board of 
Review, 62 A.2d 84, 163 Pa.Super. 
374. 

33. Mich.—IBAIamazoo Tank & Silo 
Co. V. Michigan Unemployment 
Compensation Commission, 36 N. 
W.2d 226, 324 Mich. 101. 

34b Ariz.—^Mountain States Tel. & 
Tel. Co. V. Sakrlson, 225 P.2d 707, 
71 Ariz. 219. 


IlL—American Brake Shoe Co. v. 

Annunzio, 90 N.E.2d 83, 405 UL 44. 

Season for rule 

Those workera who are in sym¬ 
pathy with striking body and stay 
away from their available Jobs in or¬ 
der to uphold reciprocal pact among 
laboring forces to honor each other's, 
picket lines cannot be classified as 
Involuntarily unemployed within Em¬ 
ployment Security Act—Lexes v. In¬ 
dustrial Commission, Utah, 243 P.2d 
964. 

35. m.—^Barrett v. Wasson Coal Co.,. 

87 N.B.2d 769, 404 HI. 11. 

Where mine was not In condition 
to operate when miners appeared for 
work, and machinery had been re¬ 
moved, all but three beliefs shut 
down, and company president stated 
“at present time coal proceeds axe 
too uncertain,” but miners were 
ready and willing to work, and none 
had been told by one in authority in 
union not to work, unemployment of 
miners seeking unemployment com¬ 
pensation was not due to a stoppage 
of work which existed because of a 
labor dispute.—^Barrett v. Wasson 
Coal Co., supra. 

36. N.T.—In re Wittlaufer, 96 N.T. 

S.2d 877, 277 App.Div. 805—In re 

Bucklaew, 96 N.T.S.2d 875, 277 

App.Div. 805. 

Seniority mle 

It was not intention of leglslature- 
to deny benefits, under provisions of 
Unemployment Compensation Act, to 
claimant relieved from his employ¬ 
ment by reason of right of seniority 
exercised by fellow employee after 
strike of union, other than union 
with which <daimant was affiliated, 
had caused scarcity of material and*, 
consequont lack of. work.—Blum v.. 
iSt&te. Ohio Com.PL. lOS N^2d 71. 
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employees are laid off because of a lack of work 
or materials but are subsequently prevented from 
resuming work because of a labor dispute, the 
statutory disqualification applies fully during the 
subsequent period of work stoppage resulting from 
the labor dispute. 37 Where the original layoff is 
due to a lack of work resulting from the employer’s 
refusal to order raw materials pending the out- 
•come of negotiations with respect to a union con¬ 
tract, such layoff does not sever the employer-em¬ 
ployee relationship so as to prevent the disqualifica¬ 
tion of the employees if their subsequent unemploy¬ 
ment is due to a labor dispute.38 However, if un- 
•employment is originally caused by a lack of work 
^nd a labor dispute develops during the unavailabili¬ 
ty of work, the dispute does not disqualify the em¬ 
ployee until work becomes available and he refuses 
the work because of the dispute.39 Where the em¬ 
ployer ceases operations some time before a gen¬ 


eral strike is called the employer must make some 
showing to indicate that he desires to resume op¬ 
erations before failure of the employees to return 
to work can be attributed to the strike so as to 
disqualify them,^® although generally, the employer 
need not post a "work sign” during a strike.^i 

§ 188. -Lockouts 

Under some of the statutes persons unemployed 
because of a lockout are not disqualified to receive un¬ 
employment benefits. 

Where the statute is construed to make disquali¬ 
fication dependent on voluntary action of the em¬ 
ployees, employees who are locked out by their 
employers cannot be charged with leaving their 
work because of a labor or trade dispute so as to 
be disqualified.^® Under some of the statutes a 
person unemployed because of a lockout is eligible 
for unemployment benefits,^® unless the lockout re- 


87. Mich.—Abbott v. Appeal Board 
of Michlgaji Unemployment Com¬ 
pensation Commission, 34 N.W.2d 
542, 823 Mich. 32. 

88. N.J.—Ablondi v. Board of Re¬ 
view, Division of Employment Sec., 
Dept of Labor and Industry, 73 A. 
2d 262, 8 N.J.Super. 71. 

:39. Ind.—Munc.e Foundry Division 
of Borff-Warner Corporation v. 
Review Board of Emplosmient Se¬ 
curity Division, 61 N.B.2d 891, 114 
Ind.App. 475. 

'Befusal to cross picket line 

Where notwithstanding" a worker's 
availability and willingness to work, 
his employer was unable to give him 
such employment the worker’s un- 
•employment was not the resxilt of a 
strike although he refused to cross 
■a picket line set up by striking em¬ 
ployees of another employer.—^In re 
Wittlaufer, 96 N.T.S.2d 877, 277 App. 
Div. 805. 

■401 Utah.—Employees of Lion Coal 
Corp. at Wattis v. Industrial Com¬ 
mission of Utah, 111 P.2d 797, 100 
Utah 207. 

IPostlsg of ''work signs” 

Where coal operator because of a 
^shortage of orders for coal Issued 
layoff slips some time before a gen- 
■eral strike became effective, evidence 
ihat on several days during the 
course of the strike the operator 
posted a *'work sign” in the usual 
place for posting of notices to re- 
43ume work would warrant finding 
that sufficient notice was given to in¬ 
dicate that stoppage of work was no 
longer due to acts of operator, but 
was due to strike, within statute ren¬ 
dering an employee ineligible for un¬ 
employment compensation if work 
stoppage is caused by strike.—^Em¬ 
ployees of Lion Coal Corp. at Wattis 
V. Industrial Commission of Utah, 
supra. 


41. Utah.—Employees of Lion Coal 

Corp. at Wattis v. Industrial Com¬ 
mission of Utah, supra—Em¬ 

ployees of Utah Fuel Co. at Clear 
Creek v. Industrial Commission of 
Utah, IH P.2d 197, 99 Utah 88. 

42. Cal.—^Bunn 3 r*s Waffle Shop v. 
California Employment Commis¬ 
sion, 161 P.2d 224, 24 Cal.2d 735. 

Unemployment caused by lockouts as 
caused by labor disputes see su- 
I>ra § 176. 

lookout following strike against an¬ 
other employer 

(1) Where, following a long-stand¬ 
ing practice, a union and employers* 
association bargained collectively on 
an Industry wide basis, all parties 
knew that a strike or lockout at one 
plant would result in a stoppage of 
all work, and employees authorized 
union to call a strike at one or more 
of the plants to enforce demands for 
a change in master contract, em¬ 
ployees who were locked out of other j 
plants after a strike was called at 
one plant were not entitled to unem¬ 
ployment benefits, since volitional 
cause of work stoppage rested with 
employees.—^McKinley v. California 
Employment Stabilization Commis¬ 
sion, 209 P.2d 602, 34 Cal.2d 239. 

(2) A result to the contrary was 
reached in a case where the employ¬ 
er group was newly formed and had 
never been a bargaining agent for 
the employers, and the question of 
whether it should be the bargaining 
agent was one of the major issues in 
the dispute.—^Bunny’s Waffle Shop v. 
California Emplosonent Commission, 
151 P.2d 224. 24 Cal.2d 735. 

43; Fa.—Byerly v. Unemployment 
Compensation Board of Review, 90 
A.2d 322, 171 Pa,Super. 303—^Moi> 
ris V. Unemployment Compensation 
Board of Review, 83 A.2d 894, 169 
Pa.Super. 664—Hogan v. Unem¬ 
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ployment Compensation Board of 
Review, 83 A.2d 386, 169 Pa.Super. 
654—^Burger v. Unemployment 
Compensation Board of Review, 77 
A.2d 737, 168 Pa.Super. 89. 

dronm stances not oonstltutlng look¬ 
out 

Where coal miners refused to ac¬ 
cept renewal of existing contract, 
not because renewal contract im¬ 
posed substantial disadvantages, but 
merely because they sought elimina¬ 
tion of ‘*penalty** clause or Insertion 
of “closed shop” clause, there was a 
“labor dispute” and not a ’lockout,” 
and hence miners were not entitled 
to unemployment compensation by 
virtue of resulting unemployment.— 
Barnes v. Hall, 146 S.W.2d 929, 285 
JSjy, 160, certiorari denied Hall v. 
Barnes, 62 S.Ct. 59. 314 U.3. 628, 86 
L.Ed. 505. 

Work stoppage prior to statute 
Where a work stoppage and result¬ 
ing unemployment were caused by a 
strike, later turned into a lockout, 
at a time when the statute denied 
benefits for unemployment due to a 
labor dispute^ and while the lockout 
was still in effect the statute was 
amended to authorize benefits for a 
work stoppage due to a lockout, the 
employees were entitled to benefits 
as against the contention that such 
application of the amendment was 
retroactive.—^Burger v. Unemploy¬ 
ment Compensation Board of Review, 
77 A2d 737, 168 Pa.Super. 89. 

XU SOimesota 

(1) The 1943 amendment to the pro¬ 
vision of the unemployment compen¬ 
sation law dealing with disqualifica¬ 
tion from receiving benefits disclosed 
a legislative intent to eliminate, and 
did eliminate, the disqualification 
based on a labor dispute where un¬ 
employment is due to « lockout— 
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suits from demands of the employees as distin¬ 
guished from an effort on the part of the employer 
to obtain for himself more advantageous terms, 
and to deprive employees of some advantage.^5 

A lockout may exist where the employer closes 
his plant or other place of work,^® or tells the 
employees that there will be no work.^7 it also may 
be effected by an employer imposing such terms on 
the continued employment of the employees that 
they reasonably could not be expected to continue 
work,and, in reason, have no other adequate 
remedy or course open to them;^® in such case 
there may be a lockout without the employer clos¬ 
ing the plant or other place of work,®® or without 
the employer telling the employees there will be no 
work for them.®i It has been held that employees 
who are told by their employers not to commence 


work unless they are willing to continue without 
workers of another class who are out on strike are 
disqualified from benefits when they refuse to con¬ 
tinue work without such striking workers, in the 
absence of a showing that the former could not 
do their work without the latter.®^ A work stop¬ 
page due to the fault of the employees is not a 
lockout within the meaning of the statute.®® Ac¬ 
cordingly, employees who refuse to work without 
a contract after expiration of a collective bargain¬ 
ing agreement are not locked out because the em¬ 
ployer had prior thereto refused to extend the exist¬ 
ing agreement pending negotiations, and rejected an 
offer of arbitration, where the employer kept the 
plant open for work on the old terms and conditions 
and access thereto was not barred except by 
pickets.®^ 


Bucko V. J. P. Quest Foundry Co., 
38 N.W.2d 223, 229 Minn. 131. 

« 

(2) A lockout under su<^ amend¬ 
ment need not be instituted during 
period of negotiation in a labor dis¬ 
pute and prior to commencement 
of a strike, in order that a locked out 
employee may secure unemployment 
benefits.—^Bucko v. J. F. Quest Foun¬ 
dry Co., supra. 

(3) A 'lockout** does not sever the 
relationship between employer and 
employee, but has the effect of put¬ 
ting employee out of work due to an 
act of employer over which employee 
has no control, as distinguished from 
a "dismissal** which implies a com¬ 
plete severance of relationship be¬ 
tween employer and employee.—^Buc¬ 
ko V. J. F. Quest Foundry Co., supra. 

(4) "Where several employers were 
bargaining with union as a unit, and, 
after a strike was called against 
some of them, the other employers 
locked out their employees, such em¬ 
ployees who were locked out were not 
dlsauallfled from unemployment com¬ 
pensation by rejection of an employ¬ 
ment offer which would have re- 
Ctuired acceptance by employees of 
all employers and would have re¬ 
quired an end of strike which 
been called against some of them.— 
Bucko V. J. P. Quest Foundry Co., 
supra. 

(5) Prior to the 1943 amendment 
to the unemployment compensation 
law, a lockout was a ‘labor dispute,** 
within the meaning of the unemploy¬ 
ment compensation law, which would 
have precluded an award of benefits. 
—^Bucko V. J. F. Quest Foundry Co., 
supra. 

44. Conn.—Asslf v. Administrator, 
Unemployment Compensation Act, 
77 A.2d 772, 137 Conn. 398. 

45. Conn.—Almada v. Admlnlstrar 


tor, nnemplosnment Compensation 
Act, 77 A.2d 766, 137 Cbnn. 380. 

46. Conn.—Assif v. Administrator, 
Unemplosrment Compensation Act, 
77 A.2d 772, 187 Conn. 393. 

47. Conn.—Assif v. Administrator, 
Unemployment Compensation Act, 
supra. 

48. Conn.—Almada v. Adminlstra^ 
tor. Unemployment Compensation 
Act, 77 A.2d 766, 137 Conn. 380. 
AnnouTicepLent that employment 

will continne only oa modified terms 
which employees could not reason¬ 
ably be expected to accept, so that 
they have no reasonable alternative 
but to leave work constitutes a lock¬ 
out.—Assif V, Administrator, Unem¬ 
ployment Compensation Act, 77 A.2d 
772, 137 Conn. 393. 

IRTataxe of new conditions 

(1) Imposition by employer of 
changes in working conditions or 
wages, even though they deprive 
employees of some advantage they 
already possess, does not necessarily 
constitute a "lockout** within mean¬ 
ing of provision.—Almada v. Admin¬ 
istrator, Unemployment Compensa^ 
tlon Act, 77 A.2d 766, 137 Conn. 880. 

(2) New conditions of employment 
annoxmced by employer must be such 
that employees could not reasonably 
be expected to accept them and they 
must m anif est purpose of employer 

I to coerce employees into accepting 
them or some other terms.—-Almada 
V. Administrator, Unemployment 
Compensation Act, supra^ 

46. Conn.—Almada v. Administrator, 
Unemployment Compensation Act, 
supra 

50. Conn.—Almada v. Administrator, 
Unemployment Compensation Act, 
supra 

51. Conn.—Almada v. Administrator, 
Unemployment Compensation Act, 
supra 


52. Cal.—W. R. Grace & Co. v. Cali¬ 
fornia Emplosment Commission, 
151 P.2d 216, 24 Cal.2d 720. 

53. Pa—Morris v. Unemployment 
Compensation Board of Review, 
88 A2d 394. 169 PaSuper. 564. 

Discharge for predpltatliig work 
stoppage 

Where union steward was alleged¬ 
ly refused pay for time lost in 
processing grievance, in violation of 
collective bargaining agreement, and 
departmental workers stopped work 
and steward was discharged for 
precipitating stoppaga there was 
stoppage of work because of labor 
dispute and no lockout, within unem¬ 
ployment compensation law refusing 
compensation under such circum¬ 
stances, in view of fact that employ¬ 
er’s SiCtion was no more viola¬ 
tion of contract and not denial of 
right of labor representation.—Byer- 
ly V. Unemployment Compensation 
Board of Review, 90 A2d 322, 171 Pa. 
Super. 803. 

Suspension of work to improve con¬ 
ditions 

Where employees, having an op¬ 
portunity to continue working under 
existing terms and conditions of em- 
pl 03 n 2 ient, choose to suspend work 
with the view to improving working 
conditions, the responsibility for 
their unemployment, in the sense of 
"fault** within meaning of policy sec¬ 
tion of unemplosment compensation 
law, rests on employees and work 
stoppage which ensues is not a lock¬ 
out within meaning of such law.— 
Morris v. Unemployment Compensa¬ 
tion Board of Review, 83 A2d 894, 
169 Pa.Super. 664. 

54. Pa—^Morris v. Unemployment 
Compensation Board of Review, 
supra—^Hogan v. Unemployment 
Compensation Board of Review, 83 
A2d 886, 169 PaSuper. 554. 
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§ 189. -Slow-Down Practices 

Persons unemployed following their discharge be. 
cause they engaged in slow.down practices to gain ben- 
efits from their employer have been held to be within 
the meaning of a provision excluding from benefits per¬ 
sons who are unemployed because of labor disputes. 

Where employees engage in slow-down practices 
by which they reduce the amount of work done in 
an effort to compel their employer to grant some 
benefit, and are discharged as a result, their un¬ 
employment is due to a labor dispute within the 
meaning of the act which renders them ineligible 
for unemployment benefits.^^ 

§ 190. -Stoppage of Work 

As a general rule a provision, which disqualifies em¬ 
ployees from receiving benefits when their unemploy¬ 
ment is caused by a stoppage of work due to a labor 
dispute, refers to the employer's plant operations, rather 
than the employee's labor. 


Under provisions which disqualify employees 
from receiving benefits when their unemployment 
is caused by a stoppage of work due to a labor 
dispute, a work stoppage resulting from such a 
dispute is an essential element of disqualification.^® 
Although there is some authority to the contrary,®*^ 
the term "stoppage of work*’ as used in such a 
provision is generally held to refer to the employer’s 
plant operations, not the employee’s labor,®® and to 
mean a substantial curtailment of the work in the 
emplo 3 dng establishment, not the cessation of work 
by the claimants.®® The term has also been held 
to mean a curtailment of production affecting un¬ 
employment rather than a plant-wide stoppage.®® 
If those leaving work are immediately replaced, or 
if the dispute does not otherwise interfere with 
production or operation and these are not dimin¬ 
ished, there is no stoppage of work and disqualifica- 


55. m.—^Brown Shoe Co. v. Gordon, 
91 N.E.2d 381, 405 Ul. 384—Bank¬ 
ston Creek Collieries v. Gordon, 77 
N.E.2d 670, 399 Ul. 291. 

Slowdown xesnltliijr in stoppaere 
Where there was a dispute about 
wa^res of one truck driver in mine 
and, because of refusal of employer 
to rehlre truck drivers, others slowed 
down production so that mines were 
closed and controversy continued un¬ 
til it was finally settled by compro¬ 
mise, controversy constituted a labor 
dispute within Unemployment Com¬ 
pensation Act precludlner payment of 
unemployment compensation to em¬ 
ployees.—^Bankston Creek Collieries 
V. Gordon, supra- 

56. Ul.—^Brown Shoe Co. v. Gordon, 
91 N.E.2d 381, 405 UL 884. 

57. Okl.—^Board of Review v. Mid- 
Continent Petroleum Corp., 141 
P.2d 69, 193 Okl. 36. 

Blsoasslon. of rule 

“Work” ordinarily refers to, or 
comprehends the activities of, the 
workman, not the operation of a fac¬ 
tory, and a “strike” in the labor 
sense is generally defined as a stop¬ 
page of work by common agreement 
of workingmen, and such was the 
definition in mind of legislature when 
It denied a workman benefits of 
Unemployment Compensation Act, 
where unemployment was due to a 
“stoppage of work” because of a 
labor dispute in which workman 
participated, since “stoppage of 
work” is synonymous with “strike.” 
—Board of Review v. Mid-Continent 
Petroleum Corp., supra 
Bole criticized 

Ariz.—Sakrison v. Pierce, 185 P.2d 
528, 66 Ariz. 162, 173 A.L..R. 480. 

58. Ariz.—Sakrison v. Pierce, su¬ 
pra 

Ga—^M. A. Ferst, Ulmlted v. Hulet, 
62 S.E.2d 836, 78 GaApp. 855. 


Ul.—Walgreen Co. v. Murphy, 63 N. 

E.2d 390, 386 UL 82. 

Mich.—Lawrence Baking Co. v. Mich¬ 
igan Unemployment Compensation 
Commission, 18 K'.W.2d 260, 308 
Mich. 198, 154 A.L.R. 660, certiorari 
denied 65 S.Ct. 43, 323 U.S. 788, 
89 L.Ed. 59L 

Neb.—^Magner v. Kinney, 8 N.W.2d 
689, 141 Neb. 122—Deshler Broom 
Factory v. Kinney, 2 NJW.2d 332, 
140 Neb. 889. 

N.J.—Ablondi v. Board of Review, 
Division of Employment Sec., Dept, 
of Labor and Industry, 78 A.2d 262, 
8 N.J.Super. 7L 

SaGh constmotion does not oonlUot 
with the declaration of policy that 
the act is for the benefit of persons 
unemployed through no fault of their 
own.—^Lawrence Baking Co. v. Michi¬ 
gan Unemployment Compensation 
Commission, 13 N.W.2d 260, 808 Mich. 
198, 154 A.L.R. 660, certiorari denied 
65 S.Ct 43, 323 U.S. 738, 89 LuEd. 69L 

Statute held not Invalidated by subh 
construction 

MldtL—^Lawrence Baking Co. r. Mich¬ 
igan Unemployment Compensation 
Commission, supra. 

59. Ariz.—^Mountain States TeL & 
TeL Co. V. Sakrison, 225 P.2d 707, 
71 Ariz. 219—Sakrison r. Pierce, 
185 P.2d 528, 66 Ariz. 162, 173 A. 
L.R. 480. 

Mich.—^Lawrence Baking Co. v. Mich¬ 
igan Unemployment Compensation 
Commission, 13 N.W.2d 260, 308 
Mich. 198, 154 AL.R. 660, certiorari 
denied 66 S.Ct. 43, 323 U.S. 738, 89 
L.Bd. 691. 

Neb.—^Magner v. Kinney, 2 N.W.2d 
689, 141 Neb. 122. 

Methods in which stoppage is pro¬ 
duced 

(1) A labor dispute may produce a 
stoppage of work in an employing 
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establishment by the cessation of 
work by all or some of the em¬ 
ployees, by the cessation of work by 
some of the employees which dis¬ 
ables employer from utilizing serv¬ 
ices of other employees, and by di¬ 
minishing patronage of the employ¬ 
ing establishment, thereby producing 
unemployment of workers.—Magner 
y. Kinney, supra. 

(2) Where more than ninety per 
cent of employees of factory quit 
work at appointed hour for purpose 
of coercing prompt payment of past- 
due wages, so that factory was un¬ 
able to continue operation, there was 
a stoppage of work within section of 
unemployment compensation law dis¬ 
qualify!^ employees from receiving 
benefits under the law when unem¬ 
ployment was caused by a stoppage 
of work due to a labor dispute.— 
Deshler Broom Factory v. Kinney, 2 
N.W.2d 332, 140 Neb. 889. 

(3) Where employer stopped pro¬ 
curing raw materials before expira¬ 
tion of union contract, and earnings 
of union members were reduced and 
members were laid oif, and full pro¬ 
ductivity was not resumed for some 
time after parties reached new agree¬ 
ment, union members were disquali¬ 
fied from receiving unenxployment 
compensation for period of curtailed 
productivity on ground that unem¬ 
ployment was due to stoppage of 
work because of a labor dispute.— 
Ablondi V. Board of Review, Divi¬ 
sion of Employment Security, De¬ 
partment of Labor and Industry, 73 
A.2d 262, 8 N.J.Super. 71. 

80. Ind.—^Blakely v. Review Board 
of Ind. Employment Sec. Division, 
90 N.E.2d 353, 120 Ind.App. 267— 
Carnegie-niinols Steel Corp. v. Re¬ 
view Board of Indiana Employ¬ 
ment Sea Division, 72 N.E2d 662, 
117 Ind.App. 379. 
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tion under this provision of the statute.®^ Where 
the term “stoppage of work” is held to refer to the 
employer’s plant operations, the stoppage of work 
commences when definite curtailment of operations 
occurs by reason of the dispute,and ends when 
such operations are resumed on a normal basis.^s 

§ 191. -Strike or Walkout 

Persons who go out on strike are generally ineligible 
for unemployment benefits, except, under some statutes, 
where no substantial curtailment of operations occurs 
at the employer's establishment. 

Under the various statutes persons who go out 
on strike are generally ineligible for unemployment 
benefits, either because of express provisions dis¬ 
qualifying those who are unemployed because of a 
labor dispute,®^ or because they are voluntarily un¬ 
employed.®® Accordingly, voluntary idleness of 
employees while their bargaining agents are at¬ 
tempting to adjust their differences with their em¬ 
ployer has been held not to constitute compensable 


imemplo 3 rment under the statute.®® Where workers^ 
cease work and refuse to return except on a speci¬ 
fied contingency, the resulting unemployment is- 
caused by a trade dispute which precludes their 
recovery of benefits.®*^ Thus, where employees re¬ 
fuse to work without a contract after expiration- 
of a collective bargaining agreement their unem¬ 
ployment or work stoppage is caused by a trade 
dispute which renders such employees ineligible for 
benefits,®® and, because liability cannot thus be 
imposed on the unemployment compensation fund,, 
this is the rule notwithstanding the employer’s re¬ 
fusal to extend the existing agreement,®® or to bar¬ 
gain collectively,70 or to meet the employees’ 
terms,7i or his rejection of a proposal for arbitra¬ 
tion made some time before the cessation of work- 
by the employees,72 especially where the employer- 
keeps the plant open and ready for work.72 Where 
the employees walk out and refuse to work be¬ 
cause of the dispute they are disqualified regardless- 


61. Neb.—Magner v. Kinney, 2 N.W. 
2ai 689. 141 Neb. 122. 

62. Ga.—^M. A. Ferst, Limited v. 
Huiet, 52 S.E.2d 3S6. 78 Ga.App. 
855. 

Ind.—^Blakely y. Review Board of 
Indiana Employment Sec. Division, 
90 N.E.2d 353, 120 Ind.App. 257. 

63. Ga.—^M. A. Ferst, Limited v. 
Huiet, 52 S.E.2d 336, 78 Ga.App. 
855. 

Ind.—^Blakely v. Review Board of 
Indiana Employment Sec. Division, 
90 N.E.2d 353, 120 Ind.App. 257— 
Garnegrie-niinois Steel Corp. v. Re¬ 
view Board of Indiana Employ¬ 
ment Sec. Division, 72 N.E.2d 662, 
117 IndLApp. 879. 

64. Ind.—Walter Bledsoe Coal Co. 
V. Review Board of Employment 
Security Division of Department of 
Treasury, 46 N.E.2d 477, 221 Ind. 
16, followed In Peabody Coal Co, v. 
Lambermont, 46 N.E.2d 706, 112 
Ind.App. 718. 

Wash.—^In re Persons Employed at 
St. Paul & Tacoma Lumber Co., 
110 P.2d 877, 7 W£U3h.2d 580. 

W.Va.—^Horner Laughlin China Co. v. 

Hix, 87 S.E.2d 649, 128 W.Va. 613. 
Strike as labor dispute see supra S 
176. 

65. Ill.—American Steel Foundries 
V. Gordon, 88 N.E.2d 465, 404 HI. 
174—^Local Union No. 11 v. Gor¬ 
don, 71 N.B.2d 687, 396 HI. 293— 
Walgreen Co. v. Murphy, 53 N.E. 
2d 890, 886 Hi. 32—Caterpillar 
Tractor Co. v. Durkin, 42 N.B.2d 
541, 380 Ill. 11. 

Right of persons voluntarily unem¬ 
ployed to benefits In general see 
supra S5 164-171. 

*'One who Is out on a strike can 
hardly be said to be unemployed 
through no fault of his own."—^Board 


of Review v. Mid-Continent Petro¬ 
leum Corp., 141 P.2d 69, 72, 193 Okl. 
36. 

Bight to strike nnafleoted 

Labor’s right to seek higher wages 
by concerted lawful economic pres¬ 
sure la recognized but the labor force 
which chooses to strike in order to 
enforce its demands cannot be classi¬ 
fied as involuntarily unemployed.— 
Lexes v. Industrial Commission, 
Utah, 243 P.2d 964. 

Concerted refusal to work 
Where controversy resulted over 
interpretation of a written contract 
concerning time of payment of past- 
due wages, and controversy was ac¬ 
companied by employees' concerted 
refusal to work in order to compel 
compliance with their construction 
of supplementary contract, there was 
no involuntary unemplosnnent so as 
to entitle employees to unemploy¬ 
ment compensation.—^Local Union 
No. 11 V. Gordon. 71 N.E.2d 637, 396 
HL 293. 

Strike oaiused by employer’s reftisal 
to abide by govemmeiit directive 
Where the government, in connec¬ 
tion with a dispute between employ¬ 
er and employees, directed the em¬ 
ployer to enter into a temporary 
agreement with a union, which the 
employer refused to do, and em¬ 
ployees went on a strike resulting in 
stoppage of work, they were not in¬ 
voluntarily unemployed so as to be 
entitled to unemployment compensa¬ 
tion.—Fash V. Gordon, 75 N.E.2d 294, 
398 HI. 210. 

66. Alaska.—Aragon Unemploy¬ 
ment Compensation Commission of 
Territory of Alaska^ 10 Alaska 236, 
reversed on other grounds, C.C.Al., 
149 F.2d 447, affirmed in part and 
reversed in part on other grounds 
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67 S.Ct. 245, 829 U.R 143, 91 L.Ed. 
136. 

Neb.—^Deshler Broom Factory v. 
Kinney. 2 N.W.2d 882, 140 Neb. 
889. 

67. Ind.—Frank Foundries Corp. v. 
Review Board of Ind. Employment 
Sec. Division, 88 N.E.2d 160, 119‘ 
Ind.App. 693. 

Iowa—Johnson v. Iowa Employment 
Sec. Commission, 32 N.W.2d 786, 
289 Iowa 816. 

Strike to compel payment of past- 
due wages 

Neb.—^Deshler Broom Factory v. Kin¬ 
ney, 2 N.W.2d 382, 140 Neb. 889. 

68. Pa.—^Morris v. Unemployment 
Compensation Board of Review, 83 
A.2d 394, 169 Pa.Super. 564—Ho¬ 
gan V. Unemployment Compensa¬ 
tion Board of Review, 83 A.2d 386, 
169 Pa.Super. 554. 

Employees ordered not to work with- 
out new contract 

Iowa—Johnson v. Iowa Employment 
Sec. Commission, 32 N.W.2d 786, 

239 Iowa 816. 

69. Pa—^Morris v. Unemployment 
Compensation Board of Review, 83 
A.2d 394, 169 PaSuper. 564. 

7a Pa—^Morris v. Unemployment 
Compensation Board of Review, 
supra 

71. Pa—^Morris v. Unemployment 
Compensation Board of. Review, 
supra 

72. Pa—^Morris v. Unemployment 
Compensation Board of Review, 
supra 

73. Pa—^Morris v. Unemployment 
Compensation Board of Review, 
supra—^Hogan v. Unemployment 
Compensation Board of Review, 83 
A.2d 886, 169 PaSuper. 554. 
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of the fact that the employer might not have op¬ 
erated for other reasons 

Under a statute expressly setting out the word 
“strike” in the disqualifying clause together with 
the words ‘‘labor, industrial, or trade dispute,” a 
person who is out on strike is not entitled to un¬ 
employment benefits^® Where the word “strike” 
is set out as the disqualifying cause and not the 
words “labor, industrial, or trade dispute,” one who 
is unemployed by reason of a labor dispute other 
than a strike is not disqualified.*^® 

Strike without stoppage of work. Where the 
words “stoppage of work” in a provision disqualify¬ 
ing persons whose unemployment is caused by a 
stoppage of work due to a labor dispute are held 
to mean a substantial curtailment of operations in 
the employer’s establishment, as considered supra 
§ 190, employees who are on strike are not dis¬ 
qualified where no stoppage of work results from 
the strike,since a strike and a stoppage of work 
are not synonymous.*^® On the other hand, it has 


been said that the manifest legislative intent is that 
the words “stoppage of work” are to be deemed 
^onymous wi& the word “strike.”*^® 

Strike notices. Although, with respect to the 
right to unemplojrment benefits, an employer may 
not use a statutory strike notice as a mere pretext 
for closing his plant and discharging his em¬ 
ployees,®® where he has reasonable ground to be¬ 
lieve that a strike will take place on a specified 
date in accordance with a statutory strike notice 
served on him by authorized union representatives- 
of his employees, as a result of which he shuts down 
his plant on such date to protect his property, the 
resulting unemployment comes within the terms of 
the statute disqualifying employees for unemploy¬ 
ment due to a voluntary suspension of work result¬ 
ing from an industrial dispute, notwithstanding no 
strike is actually called.®^ 

Sympathetic strikes constitute a classification of 
disputes in which there is no dispute between the 
employer and his employees, but where action is 


7-t Iowa.—Johnson v. Iowa Employ¬ 
ment Sec. Commission, 32 N.W.2d 
786. 239 Iowa 816. 

Utah.—^Employees of Utah Fuel Co. 
V. Industrial Commission, 104 P.2d 
197, 99 Utah 88. 

Blfect of conOitioiiAl dischaarsre 
Where employer notified employee 
of conclusion to discharge him be¬ 
cause of convincing evidence that he 
had participated in unlawful acts 
during strike but would be glad to 
rectify any error on proof furnished 
by employee who made no attempt to 
defend himself or to procure a hear¬ 
ing, employee's unemployment was 
not due to discharge but to fact that 
he was participating in a strike and 
employee was not entitled to benefits 
of Unemployment Compensation Act. 
—^Board of Review v. Mid-Continent 
Petroleum Corp., 141 P.2d 69, 193 OkL 
36. 

75. N.T.—^Echevarria v. Corsl, 78 
N.Y.S.2d 719, 273 App.Div. 1046— 
In re Sadowski, 13 N.Y.S.Sd 553, 
257 App.Div. 529. 

Pact that olalmaiLt was to have 
been laid off several days after a 
strike was called does not prevent 
application of statute to disqualify 
him where he ceased work on day 
strike was called and did not return 
because thereof.—^Echevarria v. Cor- 
si. 78 N-.Y.S.2d 719, 273 App.Div. 1046. 

76. Ohio.—^Baker v. Powhatan Min. 
Co., 67 N.B.2d 714, 146 Ohio St 
600—^U. S. Coal Co. v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 2 Ohio Supp. 9, affirmed 82 
N.E.2d 768, 66 Ohio App. 829. 

Season for mle 

A labor dispute is not necessarily 
a strike under such a provision.—U. 


S. Coal Co. V. Unemployment Com¬ 
pensation Board of Review, supra. 
Unemployment held caused by 
“strike” 

Colo.—Sandoval v. Industrial Com¬ 
mission. 130 P.2d 980, 110 Colo. 
108. 

77. Mich.—Dawrence Baking Co. v. 
Michigan Unemployment Compen¬ 
sation Commission, 13 N.W.2d 260, 
308 Mich. 198, 154 A.L.R. 660, cer¬ 
tiorari denied 65 S.Ct 43, 323 U.S. 
738, 89 L.Ed. 591. 

GonstltntionalLty of oonstmotion 
The payment of unemployment 
compensation benefits to employees 
who lost their positions because of 
participation in a strike, which did 
not result in ''stoppage of work' at 
employer's establishment for any ap¬ 
preciable time, did not result in a 
“penalty” against employer, or an in¬ 
tervention by the state on behalf of 
employees in a labor dispute, or 
otherwise violate constitutional 
rights. 

Mich.—^Lawrence Baking Co. v. 
Michigan Unemployment Compen¬ 
sation Commission, supra. 

Pa.—^Boyertown Burial Casket Co. v. 
Commonwealth, Com.Pl., 61 Dauph. 
1, 15, affirmed 79 A.2d 449, 366 Pa. 
674. 

7a Md.—Saunders v. Maryland Un¬ 
employment Compensation Board, 
63 A.2d 679, 188 Md. 677. 

Mich.—^Lawrence Baking Co. v. Mich¬ 
igan Unemployment Compensation 
Commission, 13 N.W.2d 260, 308 
Mich. 198, 154 A.L.R. 660, certiorari 
denied 65 S.Ct. 43, 323 U.S. 738, 
89 KEd. 591. 

79. m.—Walgreen Co. v. Murphy, 63 
N.E.2d 390, 886 Ill. 32. 
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Season for rule 

A contrary construction would. In 
effect, attribute to the legrlslature 
an intent to finance strikes out of un¬ 
employment compensation funds.— 
Walgreen Co. v. Murphy, supra 

80. Pa—Climax Brick Co. v. Un¬ 
employment Compensation Board 
of Review, 72 A.2d 300, 166 Pa. 
Super. 481. 

Effect of notice 

Strike notice filed under the Smith- 
Connally Act, which notice expired' 
on May 4, was not a repudiation of 
collective bargaining contract which 
expired on April 30, and at most 
amounted to announcement that on 
expiration of existing contract it 
would not be renewed on the same 
terms, hence such notice did not 
form the basis for denying compen¬ 
sation to a union member on the- 
ground that strike notice constituted 
an anticipatory breach which justi¬ 
fied employer in closing plant.—^Lave- 
ly V. Unemployment Compensation 
Board of Review, 60 A.2d 352, 163' 
Pa.Super. 66. 

81. Pa—Climax Fire Brick Co. v. 
Unemplo 3 nnent Compensation 
Board of Review, 72 A.2d 300, 168 
PaSuper. 481. 

Employer had right to rely on XK>si» 
tlve statement of union representa¬ 
tive that employees belongring to un¬ 
ion would cease work on certain date„ 
and employer was not bound to act 
as though no strike would take place,, 
in order to bar employees from re¬ 
ceiving unemployment compensation 
when employer shut down plant— 
Climax Brick Co. v. Unemployment 
Compensation Board of Review, su¬ 
pra 
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taken because of such a dispute elsewhere.*^ Such 
a strike has been held to result in voluntary unem¬ 
ployment resulting from a labor dispute so as to 
disqualify the S 3 mapathy strikers for the statutory 
period.®^ Under some statutes persons who join 
in a sympathy strike for an illegal purpose, even 
if on orders of a labor union, are disqualified as 
leaving their work without good cause.®^ 

Employer's failure to recall workers. Persons 
who are disqualified because their unemployment is 
due to a strike involved in a labor dispute are not 
relieved of their disqualification during the con¬ 
tinuance of the strike because their employer fails 
to go through the fonnalify of recalling them to 
work, where the conditions indicate the futility of 
attempting such a recall.85 The employer’s can¬ 
cellation of a collective bargaining agreement with 
a union after it has called a strike and while such 
strike is still in progress does not indicate an in¬ 
tention not to reemploy the striking employees and, 
hence, does not remove their disqualification,®® par¬ 
ticularly where such cancellation does not prevent 
the employer from calling his employees back to 
work, if they are willing to retum.®^ 

Strike against single member of employer^ as¬ 
sociation. A strike against a single member of an 
employers’ collective bargaining unit involves eco¬ 
nomic action against that employer only and sub¬ 
jects to disqualification only those employees who 
leave their employment because of that dispute.®® 

Nonstriking employees. The fact that a strike 
of some employees causes a work stoppage and the 
unemployment of all employees at the employer’s 
establishment has been held not to disqualify non¬ 
striking workers at such establishment where the 


strike is considered as not constituting a labor 
dispute within the meaning of the statute.®® It 
has also been held, however, under a statute dis- 
qualif 3 ring an employee who has lost his employ¬ 
ment because of a strike in the establishment in 
which he was last employed, that an employee who 
was deprived of his employment because of a strike 
at his place of employment is disqualified regardless 
of w'hether he was an actual striker or was merely 
unable to work because of the strike.®® 

§ 192. - Suspension or Termination of 

Employment 

Dlsqualiflcatfon under a statute which renders one 
Ineligible to receive benefits If he left his work because 
of a trade dispute and continues out of work by reason 
of the fact that the dispute is still In active progress 
in the establishment In which he was employed has 
been held not to be dependent on whether the claimant 
ended a legal relationship of employer and employee at 
the precise moment when the trade dispute arose. 

Disqualification under a statute which renders 
one ineligible to receive benefits if he left his work 
because of a trade dispute and continues out of 
work by reason of the fact that the dispute is 
still in active progress in the establishment in which 
he was employed has been held not to be dependent 
on whether claimant ended a legal relationship of 
employer and employee at the precise moment when 
the trade dispute arose.®i On the other hand, there 
is authority to the contrary under a statute which 
suspends a claimant’s rights to benefits if he lost 
his employment because of a strike, lockout, or other 
industrial dispute.®® Where all unemplo 3 nment at 
a plant was occasioned solely by a strike following 
inability of the employer and a union to agree on 
a contract covering work in such plant, the em¬ 
ployees are disqualified notwithstanding the posting 


82. N*. J.—(Altken v. Board of Review 
of Unemployment Clompensatlon 
Commission, 66 A.2d 587, 136 N.J. 
Law 372. 

83. Pa.—^Bamas v. Unemployment 
Compensation Board of Review, 88 
A.2d 258, 152 Pa.Super. 429. 

84. Pa.—Drylie v. Unemployment 
Compensation Board of Review, 56 
A.2d 272, 162 PaSuper. 211—Du- 
Quesne Brewing: Co. of Plttsburgrh 
V. Unemployment Compensation 
Board of Review, Department of 
LaJsor and Industry, 56 A.2d 269, 
162 PaSuper. 216. 

85. Mich.—Clapp v. Appeal Board 
of Mich. Unemployment Commis¬ 
sion, 38 N.tW.2d 825, 325 Mich. 212. 
An employer owed no duty to recall 

employees, sent home because of 
temporary shutdown necessitated by 
lack of materials due to labor diffi¬ 
culties of another corporation, in or¬ 


der to avoid liability for unemploy¬ 
ment compensation as long: as strike, 
called by such employees* union after 
shutdown, continued, where condi¬ 
tions Indicated futility of attempting: 
recall.—Clapp v. Appeal Board of 
Mich. Unemployment Compensation 
Commission, supra. 

86. Mich.—Clapp v. Appeal Board 
of Mich. Unemployment Compen¬ 
sation Commission, supra. 

87. Mich.—Clapp v. Appeal Board of 
Mtchlg:an Unemployment Compen¬ 
sation Commission, supra. 

88. Cal.—Bunny’s Waffle Shop v. 
California Employment Commis¬ 
sion, 151 P.2d 224, 24 CaJ.2d 785. 

89. W.Va—Board of Review of West 
■Vlrg:inia Department of Unemploy¬ 
ment Compensation v. hit, 29 S.E. 
2d 618, 126 W.Va. 538. 

90. N.T.—^In re Sadowskl, 13 N.T.S. 
2d 563, 257 App.Div. 529. 
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Zhnployee who did not return to 
work as directed by foreman because 
of a strike was not elig:ible for bene¬ 
fits until elapse of waiting: period 
prescribed by statute, since he was 
deprived of his emplosmient ‘^because 
of a strike” within statute, and it 
was immaterial whether he was an 
actual striker or whether he was un¬ 
able to work because of the strike.— 
In re Sadowskl, supra. 

91. Cal.—Matson Terminals v. Cali¬ 
fornia Employment Commission, 
151 P.2d 202, 24 Cal.2d 695. 

X^ngrshoremen hired through central 
hiring hall 

Cal.—^Matson Terminals v. California 
Employment Commission, supra. 

92. Longshoremen hired under 
8hape-up 

N.Y.—^In re Burger, 98 N.Y.S.2d 932, 
277 App.Div. 234, affirmed Claim 
of Burger, 101 N*.E.2d 768, 303 N.Y. 
654. 
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by the employer of a notice signifying his willing¬ 
ness to terminate his employment relation with any 
worker who elects to withdraw from the dispute and 
seek work elsewhere.® ^ 

§ 193. -Voluntary Suspension of Work 

Under a number of the state unemployment com¬ 
pensation statutes it has been heid that a person volun¬ 
tarily unemployed because of a labor dispute Is not en¬ 
titled to benefits. 

Under a number of the state tmemployment com¬ 
pensation statutes it has been held that a person 
voluntarily unemployed because of a labor dispute 
is not entitled to benefits.®^ In determining wheth¬ 
er an employee is disqualified from benefits be¬ 
cause he voluntarily left his work without good 
cause, the voluntary or involimtary quality of the 
employer's act in laying off the employee under 
threat of industrial strife precipitated by union ac¬ 
tivities does not affect the employee’s eligibility for 
benefits; the material question is whether the em¬ 


ployee quit voluntarily.®® However, whether or 
not voluntary action on the part of an employee 
is essential to his disqualification depends to some 
extent on the language of the particular provision 
involved. Thus, under statutes which make in¬ 
eligible for unemployment benefits an individual 
who left his work because of a labor or trade dis¬ 
pute, disqualification has been held to depend on the 
fact of volimtary action by the employee®® and not 
on the motives which brought it about.®^ Under 
such a statute, the right to benefits depends on 
whether the worker left his job of his own free 
will or was forced to do so because of the acts of 
others.®® Under other statutes, as for example 
one which renders an employee ineligible for com¬ 
pensation for unemployment due to a stoppage of 
work resulting from a labor dispute, the voluntary 
or involuntary nature of the stoppage or unemploy¬ 
ment is immaterial as long as it is caused by a 
labor dispute.®® However, under a statute which 


93. l^.C.—state ex reL Employment 
Sec. Commission v. Jarrellt 57 S.E. 
2d 408, 281 N.C. 881. 

Season, for mle 

(1) Such notice did not alter the 
existing: status and prevent it from 
being* the result of a labor dispute.—* 
State ex rel. Employment Sec. Com¬ 
mission V. Jarrell, supra. 

(2) A strike suspends, but does not 
terminate^ striker's employment, so 
that he is diSQualifled for benefits 
under Unemployment Insurance Act 
until he obtains new bona fide em¬ 
ployment severing completely his re¬ 
lation with former employer.—^Mark 
Hopkins, Inc., v. California Employ¬ 
ment Commission, 151 P.2d 229, 24 
CaJ.2d 744, 154 AL.B. 1081. 

94. Ala.—^Department of Industrial 
Relations v. Pesnell, 199 So. 720, 
29 Ala.App. 528, certiorari denied 
61 S.Ct 1118, 813 U.S. 690, 86 L.Ed. 
1646. 

m.—Caterpillar Tractor Co. v. Duj> 
kin, 42 N.E.2d 641, 380 Ill. 11. 

Ind.—Walter Bledsoe Coal Co. v. Re¬ 
view Board of Employment Secur¬ 
ity Division of Department of 
Treasury, 46 N.E.2d 477, 221 Ind. 
16—^E*rank Foundries Corp. v. Re¬ 
view Board of Ind. Emplosnnent 
Sec. Division, 88 N.E.2d 160, 119 
Ind.APP. 693. 

Tenn.—^Block deal & Coke Co. v. 
United Mine Workers of America, 
Dist. No. 19, 148 S.W.2d 364, 149 
S.W.2d 469, 177 Tenn. 247. 

96. Wls.—^Rhea Mfg. Co. v. Indus¬ 
trial Commission, 286 N.W. 749, 
231 Wis. 643. 

96. Cal.—^McKinley v. California 
Employment Stabilization Commis¬ 
sion, 209 P.2d 602, 34 C&1.2d 239— 
Bodinson Mfg. Ga v. California 


Employment Commission, 109 P.2d 
936, 17 Cal.2d 321. 

Bule is xeoogsitloxL of legislative 
intent that persons who are involun¬ 
tarily and innocently out of work 
as the result of a labor dispute 
should not suffer by loss of unem¬ 
ployment benefits.—McBMey v. Cali¬ 
fornia Employment Stabilization 
Commission, 209 P.2d 602, 84 Cal.2d 
239. 

lAck of statutory exceptions has 
been held to have led to the rule that 
disQualification depends on the fact 
of voluntary action by claimants for 
unemplosnnent compensation.—^Mc¬ 
Kinley V. California Employment Sta¬ 
bilization Commission, supra. 

97. Cal.—^Bodinson Mfg. Co. v. Cal¬ 
ifornia Employment Commission, 
109 P.2d 935, 17 Cal.2d 321. 

98. Cal.—^McKinley v. California 
Employment Stabilization Commis¬ 
sion, 209 P.2d 602, 84 Cal.2d 239— 
Bodinson Mfg. Co. v. California 
Employment Commission, 109 P.2d 
936, 17 Cal.2d 321. 

Form of cessation of employment 
is not controlling, the determining 
factor being the volitional cause of 
the work stoppage.—McKinley v. 
California Employment Stabilization 
Commission, 209 P.2d 602, 84 Cal.2d 
239. 

99. Aiiz.—Sakrison v. Pierce, 186 
P.2d 528, 66 Arlz. 162, 173 AL.R. 
480. 

Wash.—^In re North River Logging 
Co., 130 P.2d 64, 16 Wash.2d 204. 
Xn Pennsylvania 

(1) Prior to the amendment to the 
Unemployment Compensation Law in 
1947, persons were ineligible where 
their unemployment resulted from a 
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'Voluntary suspension" of work due 
to a labor dispute.—Cassell v. Unem- 
plosrment Compensation Board of Re¬ 
view, 74 A2d 809, 167 Pa.Super. 440 
—^Bums V. Unemployment Compensa¬ 
tion Board of Review, 65 A2d 445, 
164 Pa.Super. 470—^Tale & Towne 
Mfg. Co. V. Unemployment Compen¬ 
sation Board of Review, 62 A2d 99, 
163 Pa.Super. 427—Stillman v. Unem¬ 
ployment Compensation Board of Re¬ 
view, 66 A.2d 880, 161 Pa.Super. 569 
—^Prentice v. Unemployment Compen¬ 
sation Board of Review, 56 A2d 295, 
161 Pa.Super. 630—^Bonner v. Unem¬ 
ployment Compensation Board of Re¬ 
view, 40 A.2d 106, 166 Pa.Super. 867. 

(2) By the amendment the words 
"voluntary suspension of work" were 
eliminated by the substitution of the 
words "stoppage of work," the dis¬ 
qualifying provision now, with some 
exceptions, making persons ineligible 
whose employment is due to a stop¬ 
page of work which exists because 
of a labor dispute.—^MidvaJe Co. v. 
Unemployment Compensation Board 
of Review, Department of Labor & 
Industry, 67 A2d 380, 166 Pa.Super. 
369. 

(3) The elimination by the legis¬ 
lature of the words “voluntary sus¬ 
pension of work" evinced an Intent 
by the legislature to remove from 
consideration in determining eligibil¬ 
ity any question as to the voluntary 
or involuntary nature of the stop¬ 
page.—Midvale Co. v. Unemployment 
Compensation Board of Review, De¬ 
partment of Labor & Industry, su¬ 
pra. 

(4) This Intent was further evi¬ 
denced by the proviso in the amend¬ 
ment that provisions as to good cause 
for leaving employment shall not ap- 
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renders ineligible a claimant whose unemplo 3 n 2 ient 
is caused by a stoppage of work due to a labor 
dispute, it has been held that disqualification depends 
on the fact of voluntary action and not on the 
motives which brought it about.^ The basis for 
such construction of the statute has been held to be 
the public policy declared therein that only persons 
involuntarily employed should receive compensa- 
tion.2 

§ 194. Existence and Duration of Dispute 

Under some, but not all, of the labor dispute dis¬ 
qualifying provisions a claimant may be disqualified for 
unemployment caused by such a dispute, even though 
the dispute has terminated. 

A labor dispute remains such until it is finally 
settled and, where there is a labor dispute, what¬ 
ever form it takes, the relation of employer and 


employee is not severed, but continues until the 
dispute is settled or until the employee secures other 
employment.^ Under a statute providing that a 
workman shall be ineligible for benefits for any 
week with respect to which his unemployment is due 
to a stoppage of work existing because of a labor 
dispute at the premises at which he is or was last 
employed, it is not required that the dispute exist 
or be in active progress during all the weeks for 
which disqualification is claimed.^ The work stop¬ 
page and the labor dispute need not exist concur¬ 
rently if the dispute is the cause of the stoppage.® 
Termination of the dispute under such a statute does 
not necessarily remove the ineligibility if the work 
stoppage caused by the dispute continues.*^ Hence, 
if the work stoppage continues after termination 
of the dispute, ineligibility continues for the period 
of such stoppage caused by the dispute,® at least 


ply In event of a stoppage of work 
which exists because of a labor dis¬ 
pute.—^Midvale Co. v. XTnemplosonent 
Compensation Board of Review, De¬ 
partment of Labor & Industry, su¬ 
pra. 

1. m. —^American Steel Foundries v. 
Gordon, 88 N.R2d 465, 404 JXL 174 
—Caterpillar Tractor Co. v. Dur¬ 
kin. 42 N.E.2d 641, 880 HI. 11. 

Neb.—^Deshler Broom Factory v. 
Kinney, 2 N.W.2d 882, 140 Neb. 889. 

2. HI.—Caterpillar Tractor Co. v. 
Durkin, 42 N.E.2d 641. 880 HL 11. 

3. HI.—^Local No. 658, Boot and Shoe 
Workers Union v. Brown Shoe Co., 
87 N.E.2d 625, 408 Ill. 484. 

4i P€L—^Burger v. Unemployment 
Compensation Board of Review, 77 
A.2d 737, 168 Fa.Super. 89. 

S. HI.—^American Steel Foimdrles v. 

Gordon, 88 N.B.2d 465, 404 HI. 174. 
Ind.—Camegle-IlUnois Steel Corpora¬ 
tion V. The Review Board of the 
Indiana Employment Security Di¬ 
vision, 72 N.E.2d 662, 117 Ind.App. 
379. 

Decisive test, under such a statute, 
is whether the labor dispute caused 
the work stoppage. 

HI.—^American Steel Foundries v. 

Gordon, 88 N.B.2d 465, 404 HI. 174. 
Ind.—^Blakely v. Review Board of 
Ind. Employment Sec. Division, 90 
N.E.2d 353, 120 Ind.App. 257. 

Del PeojLsylvanla 

<1) Under the statute the disqual¬ 
ification is not limited to the time 
•during which the employees were on 
4Strike, but includes also the period 
preceding the strike during which 
the employer in anticipation of the 
strike curtails operations and em¬ 
ployment in order to protect his prop- 
•erty, and also the period reasonably 
required to restore the plant to nor¬ 
mal operation on termination of the 
strike.—^Bako v. Unemployment Com¬ 


pensation Board of Review, 90 A.2d 
309, 171 Pa.Super. 222. 

(2) What is a reasonable time to 
place strike-bound plant in normal 
operation after end of strike, with 
resultant removal of disqualification 
of employees to receive unemploy¬ 
ment compensation, depends in each 
case on the kind of work being per¬ 
formed in plant and circumstances 
under which it is conducted.—^Bako 
V. Unemployment Compensation 
Board of Review, supra. 

(3) Under an earlier statute which 
made an employee ineligible for ben¬ 
efits if his unemployment was due to 
a voluntary suspension of work re¬ 
sulting from an industrial dispute 
for a specified time firom the day 
the suspension began or until an ear¬ 
lier termination of the suspension, it 
was held that an employee was not 
disqualified from receiving benefits 
for that period after a strike was ter¬ 
minated during which the employer 
was repairing equipment essential 
to the resumption of work, although 
the need for repairs was caused by 

I the strike, and although the union 
involved in the strike had refused 
permission to repairmen to enter the 
employer’s plant to make repairs 
during the strike.—American Steel & 
Wire Co. of N. J. v. Unemployment 
Compensation Board of Review, 56 
A.2d 288, 161 Pa.Super. 622. 

(4) The period preceding the strike 
during which the employer took rea¬ 
sonable precautions to protect his 
property was also not compensable 
under the earlier statute.—Lavely 
Unemployment Compensation Case, 
72 A.2d 300, 166 Pa.Super. 481. 

e, Ind.—^Blakely v. Review Board of 
Ind. Employment Sec. Division, 90 
N.E.2d 363, 120 IndJLpp. 257—Car- 
negle-Hlinois Steel Corporation v. 
Review Board of Indiana Employ- 
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ment Security Division, 72 N.E.2d 
662, 117 lnd.App. 879. 

7. HI.—American Steel Foundries v. 
Gordon, 88 N.E.2d 465, 404 IlL 174. 

Ind.—^Blakely v. Review Board of In¬ 
diana Emplo 3 nnent Sec. Division, 
90 N.E.2d 363, 120 IndLApp. 257— 
Camegle-Illlnois Steel Corp. v. The 
.Review Board of The Ind. Employ¬ 
ment Sec. Division, 72 N.E.2d 662. 
117 Ind.App. 379. 

8. Ind.—Carnegle-Illinols Steel Cor¬ 
poration V. Review Board of Indi¬ 
ana Employment Security Division, 
supra. 

Md.—Saunders v. Maryland Unem¬ 
ployment Compensation Board, 53 
A.2d 579, 188 Md. 677. 

Mich.—^Busza v. Appeal Board of 
Mich. Unemployment Compensation 
Commission, 47 N.W.2d 11, 330 
Mich. 223. 

Necessity for repairs 
Where a labor dispute causes work 
stoppage and as a result of such 
stoppage repairs must be made be¬ 
fore plant can resume normal pro¬ 
duction, employees involved in dis¬ 
pute are not eligible for benefits of 
Employment Security Act for unem¬ 
ployment during time reasonably 
necessary to prepare plant for nor¬ 
mal operations.—Chrysler Corp. v. 
Review Board of Ind. Employmer' 
Sec. Division, 92 N.E.2d 665, 120 In 
App. 426. 

Time for oondltioiilag and raorgan- 
izlng plant 

Where most of employees at foun¬ 
dries were unable to return to work 
until about two weeks after settle¬ 
ment of strike, because such period 
of time was necessary to heat fur¬ 
naces, recondition equipment, and 
bring employees babk and organize 
them for the o];>enlng of the foun¬ 
dries and resumption of normal op¬ 
erations, unemployment during that 
period was because of a 'labor dis- 
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during such time as is reasonably necessary in or¬ 
der to resume normal operations.^ Within this rule, 
the stoppage of work commences at the plant of the 
employer when a definite check in production or 
operations occurs,and ceases when substantial or 
normal operations resume.ii 

On the other hand, under some of the statutes the 
labor dispute which disqualifies the employee must 
have been in active progress during the period for 
which he seeks compensation in order to render 
him ineligible.^2 Under such provisions, if nego¬ 
tiations between the employer and employees con¬ 
tinue, a dispute may be found to be in active prog¬ 
ress, even though a point is reached where all pos¬ 
sibility of settlement of the dispute has disap- 
peared.^® 


§ 195. Period of Disqualification 

Some, but not all, of the labor dispute disqualifying 
provisions limit the period of disqualification. Under 
some of the statutes the disqualification ceases on re¬ 
sumption of normal operations at the plant where the 
work stoppage was caused by the labor dispute. 

The disqualification for unemployment benefits 
prescribed for imemplo 3 rment due to a labor dispute 
is, under some statutes, limited to a specified period 
of time, and the disqualification ends with the 
elapse of the statutory period.^^ Under other stat¬ 
utes the period of disqualification is, subject to 
specified exceptions, without limitation for each 
or any week that the employee is unemployed under 
the circumstances specified.^® Where this is so, a 
temporary disqualification provided for by other 


pute” within meaning of the Unem¬ 
ployment Compensation Act, and 
therefore employees were not entitled 
to benefits under the act for such pe¬ 
riod.—^American Steel Foundries v. 
Gordon. 88 N‘.K2d 465. 404 Ul. 174. 

9> Ind.—Camegle-IIL Steel Corp. v. 
Review Board of Ind. Employment 
Sec. Division. 72 N.E.2d 662, 117 
Ind.App. 379. 

10. Ind.—Carnegrle-m. Steel Corp. v. 
Review Board of Ind. Employment 
Sec. Division, supra. 

11. Ind.—Camegle-Ill. Steel Corp. v. 
Review Board of Ind. Employment 
Sec. Division, supra. 

Md.—Saunders v. Maryland Unem¬ 
ployment Compensation Board. 63 
A.2d 679. 188 Md. 677. 

12. U.S.—Unemployment Compensa¬ 
tion Commission of Territory of 
Alaska V. Aragan, Alaska, 67 6. 
Ct 245. 329 U.S. 143, 91 L.Ed. 136. 

Ala.—Badgett v. Department of In¬ 
dustrial Relations. 10 So.2d 880, 243 
Ala. 538—Tennessee Coal. Iron & 

R. Co. V. Martin. 36 So.2d 536, 33 
Ala.App. 602, affirmed 36 So.2d 547. 
251 Ala. 153—^Department of In¬ 
dustrial Relations v. Drummond, 1 
So.2d 395. 30 Ala.App. 78. certio¬ 
rari denied 1 So.2d 402, 241 Ala. 
142. 

Ky.—^Pord Motor Co. v. Kentucky 
Unemployment Compensation Com¬ 
mission. 243 S.W.2d 657—^Barnes v. 
Hall. 146 S.W.2d 929, 285 Ky. 160. 
Minn.—^Nordllng v. Ford Motor Co., 
42 N.W.2d 576, 231 Minn. 68—Bucko 

V. J. P. Quest Poundary Co., 38 N. 

W. 2d 223, 229 Minn. 131. 

S.C.—Johnson v. Pratt, 20 S.E.2d 866, 
200 S.C. 315. 

Tenn.—^Milne Chair Co. v. Hake. 230 

S. W.2d 393, 190 Tenn. 395—Block 
Coal & Coke Co. v. United Mine 
Workers of America, Dlst. No. 19, 
148 S.W.2d 364, 149 S.W.2d 469, 177 
Tenn. 247. 

13. U.S.—Unemployment Compensa¬ 
tion Commission of Territory of 

81 C.J.S.—19 


Alaska v. Aragan, Alaska, 67 S.Ct. 
245, 329 U.S. 143, 91 L.Ed. 136. 
Passage of dead line set by employ¬ 
ers for negotiations for ensuing sea^ 
son did not preclude unemployment 
compensation commission from deny¬ 
ing compensation on ground of con¬ 
tinuance of labor dispute in ^'active 
progress.** on theory that dispute is 
active while work stoppage continues, 
where conferences with union con¬ 
tinued after dead-line date.—Unem¬ 
ployment Compensation Commission 
of Territory of Alaska v. Aragan, su¬ 
pra. 

14. N.T.—Machclnski v. Ford Motor 
Co., 102 N.T.S.2d 208. 277 App.Dlv. 
634—In re Burger, 98 N.Y.S.2d 932, 
277 App.Dlv. 234, affirmed 101 N. 
E.2d 763, 303 N.Y. 664—^Echevarria 
V. Corsi, 78 N.Y.S.2d 719. 273 App. 
Dlv. 1046—In re Sadowski, 13 N. 
Y.S.2d 653, 267 App.Dlv. 629. 

When period begins to mn 

The seven weeks* suspension of ac¬ 
cumulation of benefit rights by claim¬ 
ants for unemployment insurance be¬ 
gan to run on the day following com¬ 
mencement of strike.—^Birkmeyer v. 
General Motors Corp., Harrison Radi¬ 
ator Division, 70 N.Y.S.2d 401, 272 
App.Dlv. 855. 

16. Cal.—^W. R. Grace & Co. v. Cal¬ 
ifornia Employment Commission. 
151 P.2d 215, 24 Cal.2d 720. 

Ind.—Chrysler Corp. v. Review Board 
of Ind. Employment Sec. Division, 
92 N.E.2d 565, 120 Ind.App. 425. 

Ky.—^Elkhom & Jellico Coal Co. v. 
Kentucky Unemployment Compen¬ 
sation Commission, 221 S.W.2d 640, 
310 Ky. 674. 

Okl.—^Board of Review v. Midconti¬ 
nent Petroleum Corp., 141 P.2d 69, 
193 Okl. 36. 

Wash.—Appeals of Employees of Pa¬ 
cific Tel. & Tel. Co., 198 P.2d 675, 
31 Wa8h.2d 669. 

Bach week as severable luit 
Under statutory provision that ap¬ 
plicant for unemployment compensa- 

289 


tion shall be Ineligrlble for benefits 
during any week in which it shall be 
found by administrator that appli¬ 
cant’s total or partial unemployment 
is due to existence of labor dispute, 
after the waiting period week provid¬ 
ed for in the act, during which the 
individual receives no benefit, each 
week of unemplosnuent is a severa¬ 
ble unit and it is for examiner in first 
instance and for commissioners on 
appeal to decide on evidence as to 
each week as to whether unemploy¬ 
ment was due to existence of labor 
dispute.—Conte v. Egan, 64 A.2d 534, 
135 Conn. 367. 

Week as calendar week 

As used in section of Employment 
Security Act making an individual 
ineligible for waiting period or bene¬ 
fit rights for any “week** with respect 
to which his unemployment is due 
to a work stoppage existing because 
of a labor dispute, quoted word means 
a calendar week ending at midnight 
Saturday.—Chrysler Corp. v. Review 
Board of Ind. Employment Sec. Divi¬ 
sion, 92 N.E.2d 665, 120 Ind.App. 425. 

Zn Fennsylvaiiia 

(1) Under the Unemployment Com¬ 
pensation Law, as amended, em¬ 
ployees are disqualified for any week 
in which their tmemployment is due 
to a stoppage of work which exists 
because of a labor dlsputa—^Boyer- 
town Burial Casket Co. v. Common¬ 
wealth, 79 A.2d 449, 366 Pa. 674— 
Hogan v. Unemployment Compensa¬ 
tion Board of Review, 83 A.2d 386, 
169 Pa.Super. 654—Westlnghouse 
Electric Corporation v. Unemploy¬ 
ment Compensation Board of Review 
of Commonwealth of Pennsylvania, 
68 A.2d 393, 165 iPa.Super. 386—^Mid¬ 
vale Co. V. Unemployment Compen¬ 
sation Board of Review, Department 
of Labor & Industry, 67 A.2d 380, 166 
Pa.Super. 369—^Boyertown Burial 
Casket Co. v. Unemployment Compen¬ 
sation Board of Review, Department 
of Labor & Industry, 56 A.2d 390, 
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provisions of the act has no application to an em¬ 
ployee whose unemployment is due to such a stop¬ 
page of work.!® 

Resumption of operations. Where a statute which 
disqualifies an employee in the case of unemploy¬ 
ment due to a “stoppage of world* which exists 
because of a labor dispute is held to refer to the 
cessation of the employer’s operations rather than 
to the cessation of the employee’s labors, as con¬ 
sidered supra § 190, disqualification of an employee 
on this account ceases when normal operations at 
the employer’s establishment are resumed,^^ even 
as to employees who originally went out on a 
strike.!* 

§ 196. -Effect of Other Employment 

A person whose original unemployment came within 
a labor dispute disqualifying provision, who obtains per¬ 
manent full-time employment with another employer 
without any Intent of returning to his former employ¬ 
ment, Is not disqualified to receive benefits for subse¬ 


quent unemployment resulting from causes unrelated 
to the labor dispute. 

A person, disqualified to receive unemployment 
benefits because his imemployment is due to a labor 
or trade dispute, who obtains permanent full-time 
employment with another employer without any in¬ 
tent of ultimately returning to his former employ¬ 
ment, which new emplo 3 mient he loses for reasons 
unrelated to the dispute, is no longer unemployed 
by reason of a labor or trade dispute so as to be dis¬ 
qualified on such ground!* and this is true notwith¬ 
standing the original employer is willing to rehire 
him at a time when a strike at his plant is still in 
progess.** Whether or not claimant’s disqualification 
is thus terminated by subsequent emplo 3 rment de¬ 
pends on whether it breaks the continuity of his un¬ 
employment and the causal connection between such 
unemployment and the trade dispute.*! In order 
effectively to terminate his disqualification his sub¬ 
sequent emplo 3 rment must be bona fide, not a 


162 Pa.Saper. 98—American Steel & 
Wire Co. of N. J. v. Unemployment 
Compensation Board of Review, 56 A. 
2d 288, 161 Fa.Super. 522. 

(2) Prior to such amendment dis¬ 
qualification under the labor dispute 
provision was limited to a specified 
period.—Duquesne Brewing Co. of 
Pittsburgh V. Unemployment Com¬ 
pensation Board of Review, 59 A.2d 
913, 359 Pa. 535—^Buckeye Coal Co. v. 
Unemployment Compensation Board 
of Review, 56 A.2d 393, 161 PaSuper. 
694—Boyertown Burial Casket Co. v. 
Unemployment Compensation Board 
of Review, Dept, of Labor & Indus¬ 
try, 56 A.2d 390, 162 PaSuper. 98— 
American Steel & Wire Co. of N. J. 
V. Unemployment Compensation 
Board of Review, 56 A2d 288, 161 Pa 
Super. 622—^Drylle v. Unemployment 
Compensation Board of Review, 56 A. 
2d 272, 162 PaSuper. 211—^Barnas v. 
Unemployment Compensation Board 
of Review, 33 A.2d 268, 152 PaSuper. 
429—Miller v. Unemployment Com¬ 
pensation Board of Review, 81 A.2d 
740, 152 PaSuper. 315. 

(8) A sympathy strike In support 
of another strike actually arising 
from a bona fide industrial dispute 
did not bar sympathy strikers from 
compensation after the statutory 
period of disqualification; but, where 
the sympathy strike was In support 
of another strike which had no euspect 
of industrial dispute, none of the 
sympathy strikers was entitled to 
benefits during their period of unem¬ 
ployment because their disqualifica¬ 
tion In such case was under a pro¬ 
vision not limited as to duration.— 
Drylie v. Unemployment Compensa¬ 
tion Board of Review, 66 A.2d 272, 
162 Pa.Super. 211—^Bamas v. Unem¬ 


ployment Compensation Board of Re¬ 
view, 83 A.2d 268, 162 Pa.Super. 429. 

16. Cal.—W. R. Grace & Co. v. Cal¬ 
ifornia Elmployment Commission, 
151 P.2d 216. 24 Cal.2d 720. 

Okl.—Board of Review v. Mid-Conti¬ 
nent Petroleum Corporation, 141 
P.2d 69, 193 OkL 36. 

Umlts velatiiig to persons dlsqnali. 
fled for other reasons 

(1) The temporary disqualification 
under the provision relating to a 
claimant for unemployment benefits 
who has left his most recent work 
voluntarily and without good cause 
has no application to a claimant who 
Is disqualified from benefits under the 
provision disqualifying an employee 
leaving his work pursuant to a trade 
dispute.—W. R. Grace & Co. v. Cali¬ 
fornia Employment Commission, 151 
P.2d 215, 24 Cal.2d 720. 

(2) Where employee was partici¬ 
pating in labor dispute which caused 
a stoppage of work, he was not eligi¬ 
ble for benefits under the Unemploy¬ 
ment Compensation Act as against 
contention that he could not be de¬ 
nied benefits for more than five weeks 
If he voluntarily ceased working, or 
for more than nine weeks if he was 
discharged for misconduct, since pro¬ 
visions of act relied on contemplated 
a severance of the relationship of 
employer and employee.—^Board of 
Review v. Mid-Continent Petroleum 
Corp., 141 P.2d 69, 198 Okl. 36. 

17. Arlz.—Sakrlson v. Pierce, 185 P. 
2d 528, 66 Arlz. 162, 178 A.L.R. 
480. 

Ga.—^M. A. Ferst, Limited v. Hulet, 
52 S.E.2d 836, 78 Ga.App. 855. 

N’.J.—^Radlce V. New Jersey Dept, of 
Labor & Industry, Division of Un¬ 
employment Compensation Board 
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of Review, 67 A.2d 813, 4 N.J.Super. 
864. 

18. Arlz.—Sakrlson v. Pierce, 185 P. 
2d 528, 66 Arlz. 162, 173 A.L.R. 480. 

N.J.—Radlce v. New Jersey Dept, of 
Labor & Industry, Division of Un¬ 
employment Compensation Board of 
Re^ew, 67 A.2d 813, 4 N.J.Super. 
864. 

Strlkliig employee refused reSmploy- 
ment 

Where union to which employees 
belonged called strike, and certain 
employees went out on strike, but 
various striking employees returned 
to work, picket lines were withdrawn, 
and finally by certain date normal 
production was attained by employer, 
and on that date certain striking em¬ 
ployees reported to employer for duty 
but were Informed that their Jobs 
had been filled by others, there was 
no longer any ‘‘stoppage of work*' 
within meaning of the Unemployment 
Compensation Law, and they were en¬ 
titled to benefits under the law, even 
though strike had never been official¬ 
ly called off.—^M. A. Ferst, Limited v. 
Huiet, 52 S.E.2d 886, 78 Ga.App. 855. 

19. Cal.—Mark Hopkins, Inc., v. Cal¬ 
ifornia Employment Commission, 
161 P.2d 229, 24 Cal.2d 744, 164 A. 
L.R. 1081. 

N.J.—^Bergen Point Iron Works v. 
Board of Review of Unemployment 
Compensation Commission, 61 A.2d 
267, 137 N.JXaw 685. 

20. N.J.—^Bergen Point Iron Works 
V. Board of Review of Unemploy¬ 
ment Compensation Commission, 
supra. 

21. Cal.—^Mark Hopkins, Inc., v. Cal¬ 
ifornia Employment Commission, 
151 P.2d 229, 24 Cal.'2d 744, 154 
A.L.R. 1081. 
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device to circumvent the statute ,22 and must com¬ 
pletely sever relations between him and his former 
employer.23 Mere temporary or casual work done 
by a striking employee for another employer does 
not sever his relation to his former employer or 
terminate his disqualification for benefits after his 
loss of the new employment nor does subsequent 
part-time emplo 3 rment have such effect.25 

3. Duty TO Seek 

§ 197. In General 

A claimant must make an active and reasonable ef¬ 
fort to secure suitable work or employment in order to 
be entitled to unemployment compensation benefits. 

The unemployment compensation law does not 
contemplate that a job must seek out the individual 
and coax him to work,28 but it presupposes some 
effort on his part to secure work,22 and, in order 
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Union strike benefits. The fact that an employee 
received strike benefits from a fund to which the 
employees had contributed has been held not to 
render him ineligible for unemplo 3 mient benefits for 
the period of the labor dispute following restora¬ 
tion of normal operations at his employer’s plant,2« 
notwithstanding such employee was required by 
union laws to perform strike duties, if able, in or¬ 
der to be entitled to receive such strike benefits.27 

ND Accept Work 

to be entitled to unemployment compensation bene¬ 
fits, a claimant must make an active and reasonable 
effort to secure suitable work or employment^® 
While it has been stated that it is impossible to 
define sharply what constitutes a suflicient effort to 
obtain emplojunent,®! and that what constitutes a 
sufficient effort depends on the facts and circum¬ 
stances of each case,82 it has also been stated that 


22 . Cal.—Mark Hopkins, Ine., v. Cal¬ 
ifornia Employment Commission, 
supra. 

23. Cal.—^Mark Hopkins, Inc., v. Cal¬ 
ifornia Employment Commission, 
supra. 

24. Cal.—^Mark Hopkins, Inc., v. Cal¬ 
ifornia Employment Commission, 
supra. 

25. Cal.—Mark Hopkins, Inc., v. Cal¬ 
ifornia Employment Commission, 
supra. 

26. N.J.—^Radice v. New Jersey 
Dept, of Labor & Industry, Divi¬ 
sion of Unemployment Compensa¬ 
tion Board of Review, 67 A.2d 313, 
4 N.J.Super. 364. 

27. N.J.—^Rfiidlce v. New Jersey 
Dept, of Labor & Industry, Divi¬ 
sion of Unemployment Compensa¬ 
tion Board of Review, supra. 

28. Ala.—Department of Indus. Re¬ 
lations V. Mann, 50 So.2d 780, 85 
Ala.App. 505, certiorari stricken 
Mann v. Department of Indus. Re¬ 
lations, 50 So.2d 786, 255 Ala. 201 
—Department of Industrie^ Rela¬ 
tions V. Wall, 41 So.2d 611, 84 Ala. 
App. 530—^Broadway v. Bolar, 29 
So.2d 687, 88 Ala.APP. 57. 

Idaho.—Claim of Jackson, 195 P.2d 
344, 68 Idalio 360. 

Ohio.—Canton Malleable Iron Co. v. 
Green, 62 N.E.2d 766, 75 Ohio App. 
526. 

29. Ala.—Department of Indus. Re¬ 

lations V. Mann, 50 So.2d 780, 85 
AIa.App. 505, certiorari stricken 
Mann v. Department of Indus. Re- 
laUons, 50 So.2d 786, 255 Ala. 201 
—^Department of Industrial Rela¬ 
tions V. Wall, 41 So.2d 611, 34 Ala, 
A^p.r 630—^Broadway v. Bolar, 29 
So.2d 687, 33 Ala.App. 57. 1 


Idaho.—Claim of Jackson, 195 P.2d 
344, 68 Idaho 360. 

Mass.—Rivers v. Director of Division 
of Emplosnnent Security, 82 N.E.2d 
1, 823 Mass. 339. 

Ohio.—Canton Malleable Iron Co. v. 
Green, 62 N.E.2d 766, 75 Ohio App. 
626. 

^'Unemployment benefits are not for 
those who would be engaged in suit¬ 
able employment if they were will¬ 
ing to work rather than to remain 
idla”—Corrado v. Director of Divi¬ 
sion of Employment Sea, 92 N.E.2d 
379, 380, 326 Mass. 711. 

Early and earnest attempts 

The legislature in enacting the law 
did not Intend to put a premium on 
idleness or to discourage unemployed 
persons from making early and earn¬ 
est attempts to reestablish them¬ 
selves economically in order to avoid 
becoming or continuing to be charges 
on society.—^People v. Nest, 128 P.2d 
444, 53 CalA.pp.2d Supp. 856. 

Seasonal worker 

A seasonal worker who cannot find 
employment in his usual occupation 
during off-season should endeavor to 
seek other work for which he is rea¬ 
sonably fitted in order to be eligible 
for unemployment benefits.—Garcia 
V. California Employment Stabiliza¬ 
tion Commission, 161 P.2d 972, 71 
CalApp.2d 107. 

30- Mass.—Corrado v. Director of 
Division of Employment Sea, 92 N. 
E.2d 879, 325 Mass. 711. 

Ohio.—Shannon v. Bureau of Unem¬ 
ployment Compensation, 97 N.E.2d 
425, 165 Ohio St. 53. 

Actively seek work 
,A claimant must actively seek 
work in order to be eligible for ben- 
efilis under express provisions of 
some statutes. 


Del.—Lore v. Unemployment Com¬ 
pensation Commission, Super., 86 A. 
2d 856—^Ashmore v. Unemployment 
Compensation Commission, Super., 
86 A2d 761—Williams v. Unem¬ 
ployment Compensation Commis¬ 
sion, Super., 83 A2d 677. 

N.J.—Guidlce V. Board of Review of 
Division of Employment Sea, 82 
A2d 206, 14 N.J.Super. 885. 

Wash.—^Hermsen v. Emplosmient Sea 
Dept, 239 P.2d 868, 39 Wash.2d 903 
—Jacobs V. OfiBLce of Unemployment 
Compensation and Placement, 179 
P.2d 707, 27 Wash.2d 641. 

Claimant engaged in picket duty 
Where claimant drawing unemploy¬ 
ment Insurance benefits while out on 
strike engaged in picket duty and 
during that time would not have ac¬ 
cepted work if offered, claimant be¬ 
came ineligible for benefits from date 
he commenced picket duty and not 
from time such information came to 
Industrial commissioner.—^In re An¬ 
derson, 93 N.Y.S.2d 224, 276 App.Div. 
804. 

Seasonable appraisal of opportnni- 
ties 

After becoming familiar with em¬ 
ployment situation, claimant for un¬ 
employment compensation benefits 
must make reasonable appraisal of 
his opportunities for employment and 
be guided accordingly.—Guidice v. 
Board of Review of Division of Em¬ 
ployment Sea, 82 A.2d 206, 14 N.J. 
Super. 335. 

31. Del.—^Lore ▼. Unemployment 
Compensation Commission, Super., 
86 A2d 856. 

N.J.—Guidlce v. Board of Review of 
Division of Employment Sec., 82 A. 
2d 206, 14 N.J.Super. 835. 

32. Ohio.—Nelson v. Van Horn 
Const. Co., Com.Pl., ia2'NlE.2d 67. 
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a claimant must do more than be passively available 
and waiting for work, 38 and if, after reasonable 
effort, he cannot obtain his usual type of work, he 
is obliged to search for such other suitable work 
as he may be able to do.3^ 

Merely registering with the state employment 
service,35 reporting weekly,36 asking relatives and 
friends if they know of any opportunities for 
work,37 or reading want advertisements and tele¬ 
phoning a few places,33 is not enough to show that 
claimant is actively seeking work. 

§ 198. Return to Former Emplo 3 mient 

An employee who refuses to return to his former 
employment has been held not to be entitled to unem¬ 
ployment compensation benefits. 

The law does not contemplate the granting of 
benefits to an employee who refuses to work at his 
regular job when that job is open to him,33 and it 
has been held that an employee who refuses to 
return to his former employment is not entitled to 


unemployment compensation benefits,^® and that it 
is unnecessary for the employer to notify such em¬ 
ployee that the job is open to him.^i It has also 
been held, however, that an employee is not dis¬ 
qualified from receiving benefits where restrictions 
unfavorable to him are placed on his return to his 
former employment,^^ qj- where he is unable to 
resume his former employment because of physical 
risk or disease in connection with such employ¬ 
ment.^® 

§ 199. Availability and Suitability of Work 

Under the provisions of some unemployment com¬ 
pensation statutes an individual Is disqualified for bene¬ 
fits where he falls, without good cause, either to apply 
for available suitable work or employment when so di¬ 
rected or to accept suitable work or employment when 
offered. 

Under the provisions of some unemployment com¬ 
pensation statutes an individual is disqualified for 
benefits where he fails, without good cause, to ap¬ 
ply for available suitable work when so directed,^^ 


Pacts lieid to oonstltate snfflolexLt ef¬ 
fort 

Ohio.—^Nelson v. Van Horn Const. Co., 
supra. 

Pacts held, not to oonstltate snfSolent 
effort 

Del.—^TreaMe v. Unemployment Com¬ 
pensation Commission of Del., Su¬ 
per., 83 A. 842—Williams v. Unem¬ 
ployment Compensation Commis¬ 
sion, Super., 83 A.2d 677. 

Wash.—^Hermsen v. Employment Sec. 
Dept., 239 P.2d 863, 39 Wash.2d 903. 

33. Del.—Dore v. Unemployment 
Compensation Commission, Super., 
86 A.2d 856. 

34. Del.—^Liore v- Unemployment 
Compensation Commission, supra. 

35. Del,—^Lore v. Unemployment 
Compensation Commission, supra. 

N.J.—Guidice v. Board of Review of 
Division of Employment Sec., 82 
A.2d 206, 14 N.J.Super. 885. 

36. Wash.—Hermsen v. Employment 
Sec. Dept., 289 P.2d 868, 89 Wash. 
2d 903. 

Beportinff at anion headgnarters 
Where only effort made by claim¬ 
ant for unemplosnnent compensation 
benefits to obtain employment after 
loss of position as a cloth printer 
was limited to reporting: once a 
month at headquarters of his local 
union, claimant did not show he ac¬ 
tively sought work, and, therefore, 
he was not entitled to compensation 
benefits.—Guidice v. Board of Review 
of Division of Employment Sec., 82 
A.2d 206, 14 KJ.Super. 886. 

37. N.J.—Guidice v. Board of Re¬ 
view of Division of Employment 
Sec., supra. 


38. N.J.—Guidice v. Board of Re¬ 
view of Division of Employment 
Sec., supra. 

Compensation limited 
Where sole attempt of department 
store cashier to obtain employment 
following his discharge was to read 
newspaper advertisements and to tel¬ 
ephone a few places, and he never 
called at any place personally, and he 
was unwilling to accept less pay than 
his previous pay, despite fact that 
usual starting pay for cashier was 
less than that sum, employee was not 
entitled to unemployment compensa¬ 
tion for a period exceeding the two 
months' compensation he was allow¬ 
ed.—^De Rose v. Board of Review, 70 
A.2d 516, 6 3Nr.J.Super. 164. 

39. Ohio.—Canton Malleable Iron Co. 
V. Green, 62 N.E.2d 766, 76 Ohio 
App. 626. 

40. Ark.—Call v. Luten, 244 S.W.2d 
130, 219 Ark. 640. 

Ohio.—Canton Malleable Iron Co. v. 
Green, 62 N.E.2d 766, 76 Ohio App. 
626. 

Unemployment caused by labor or 
trade disputes see supra fS 178- 
196. 

Voluntary unemployment see supra 
8S 164-171. 

41. Ohio.—Canton Malleable Iron 
Co. V. Green, supra. 

Bresnmptlon that Job Is still open 
When a person quits his regular 
Job or emplo 3 ment, presumption Is 
that it Is still open to him, in ab¬ 
sence of a showing to the contrary.— 
Canton Malleable Iron Co. v. Green, 
supra. 

42. W.Va.—^Horner Laughlln China 
Co. V. Hlx, 87 S.B.2d 649, 128 W.Va. 
618. 


43. Minn.—Fannon v. Federal Car¬ 
tridge Corp., 18 N.W.2d 249, 219 
Minn. 306, 168 A.L..R. 389. 

44. Cal.—Whitcomb Hotel v. Califor¬ 
nia Employment Commission, 151 P. 
2d 238, 24 CaL2d 753, 155 AXi.R. 
406. 

Del.—^Bigger v. Unemployment Com¬ 
pensation Commission, 68 Au2d 761, 
4 Terry 653. 

Ind.—^Muncie Foundry Division of 
Borg-Wamer Corp. v. Review 
Board of Employment Security Di¬ 
vision, 61 N.B.2d 891, 114 Ind.App. 
476. 

Minn.—^Fannon v. Federal Cartridge 
Corp., 18 N.W.2d 249, 219 Minn. 
806, 158 A.L.R. 889—^Berthlaume v. 
Christgau, 16 N.W.2d 116, 218 Minn. 
48. 

Mo.—S. S. Kresge Co. v. Unemploy¬ 
ment Compensation Commission, 
162 S.W.2d 888, 349 Mo. 690. 

N.J.—W. T. Grant Co. v. Board of Re¬ 
view of Unemployment Compensa¬ 
tion Commission, 29 A.2d 858, 129 
N.J.Law 402. 

(Pa.—^Department of Labor and In¬ 
dustry v. Unemployment Compen¬ 
sation Board of Review. 49 A.2d 
260, 169 Pa.Super. 667—Department 
of Labor and Industry v. Unem¬ 
ployment Compensation Board of 
Review, 49 A.2d 269, 169 Pa.Super. 
671. 

‘Work” 

Where legrlslature used the word 
'‘work” In provision of the Unemploy¬ 
ment Compensation Act providing 
that an individual shall be disquali¬ 
fied for benefits if he falls, without 
good cause, to apply for available, 
suitable “work” when so directed. In¬ 
stead of the word “employment” 
which the legislature h<i.d defined 
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or to accept suitable work or employment when 
offered,^® or to return to his customary self-employ¬ 
ment when so directed.^® Under the provisions of 
other statutes, benefits are not payable to any claim¬ 


ant who, without good cause, refuses to accept 
an offer of employment for which he is reasonably 
fitted by training and experience.^^ 


very carefully, court was required to 
assume that something different from 
“employment” was intended.—^Bigger 
y. Unemployment Compensation Com¬ 
mission, 63 A.2d 761, 4 Terry, Del., 
668 . 

HireotioiL to apply 
An employee is disqualified for 
failure to apply for available suita¬ 
ble work only when he has been di¬ 
rected to do so by director or depu¬ 
ty of state employment security di¬ 
vision.—^Muncie Foundry Division of 
Borg-Warner Corp. v. Review Board 
of Employment Security Division, 51 
N.E.2d 891, 114 Ind.App. 475. 

45. Cal.—Garcia v. California Em¬ 
ployment Stabilization Commission, 

161 P.2d 972, 71 Cal.App.2d 107. 
Del.—Bigger v. Unemployment Com¬ 
pensation Commission, 53 A.2d 761, 

4 Terry 558. 

Ind.—^Muncle Foundry Division of 
Borg-Warner Corp. v. Review 
Board of Employment Security Di¬ 
vision, 61 'N‘.E.2d 891, 114 Ind.App. 
475. 

Mass.—^Pacific Mills v. Director of 
Division of Employment Sec., 77 
N.E.2d 418, 322 Mass. 345. 

Mich.—Copper Range Co. v. Michi¬ 
gan Unemployment Compensation 
Commission, 31 N.W.2d 692, 320 
Mich. 460. 

Minn.—^Fannon v. Federal Cartridge 
Corp., 18 N.W.2d 249, 219 Minn. 
306, 168 A.L.R. 889—Berthlaume v. I 
Christgau, 16 N.W.2d 116, 2181 

Minn. 48. I 

Mo.—S. S. &esge Co. v. Unemploy¬ 
ment Compensation Commission, 

162 S.W.2d 838, 349 Mo. 690. 

N.J.—W. T. Grant Co. v. Board of 
Review of Unemployment Compen¬ 
sation Commission, 29 A.2d 858, 129 
N.J.Law 402—^Valenti v. Board of 
Review, 66 A. 2d 565, 4 N.J.Super. 
162, reversed on other grounds 72 
A.2d 616, 4 N-.J. 287. 

Ohio.—Canton Malleable Iron Co. v. 
Green. 62 N-.E.2d 766, 76 Ohio App. 
526. 

Pa.—Glen Alden Coal Co. v. Unem¬ 
ployment Compensation Board of 
Review, 90 A.2d 331, 171 Pa.Super. 
825—Glen Alden Coal Co. v. Un¬ 
employment Compensation Board of 
Review. 82 A.2d 74, 169 Pa.Super. 
124—^Welland v. Unemployment 
Compensation Board of Review, 76 
A.2d 457, 167 Pa.Super. 664—Has- 
sey V. Unemplosrment Compensa¬ 
tion Board of Review, 66 A2d 400, 
162 Pa. Super. 14—^Haug v. Unem- 
plosnnent Compensation Board of 
Review. 66 A.2d 386, 162 Pa.Super. 
396—^Department of Labor and In¬ 
dustry V. Unemployment Compen¬ 


sation Board of Review, 49 A 2d 
260, 169 Pa.Super. 667—Depart¬ 

ment of Labor and Industry v. 
Unemployment Compensation Board 
of Review, 49 A2d 269, 169 Pa. 
Super. 671—^American Bridge Co. v. 
Unemployment Compensation Board 
of Review, 46 A2d 610, 169 Pa. 
Super. 74. 

Utah.—Logan-Cache Knitting Mills 
V. Industrial Commission, 102 P. 
2d 496, 99 Utah 1. 

ContlaLaed employment 

Workmen to whom continued em- 
ploinnent is offered may not reject 
it and thus create a status entitling 
them to unemployment compensation, 
where the employment offered m no 
respect differs from that in which 
they have been previously engaged.— 
Barnes v. Hall. 146 S.W.2d 929, 285 
Ky. 160, certiorari denied Btedl v. 
Barnes, 62 S.Ct 69, 314 U.S. 628, 86 
L.Ed. 506. 

Not InvolnntaxUy unemployed wltlu 
out fanlt 

One refusing suitable empl 03 mient 
without good cause is not involun¬ 
tarily unemployed without his fault, 
and hence has no claim to benefits.— 
Whitcomb Hotel v. California Em¬ 
ployment Commission, 161 P.2d 283, 
24 Cal.2d 763, 166 AJ^R 405. 

SufiLoieiLoy of offer 

(1) Under bargaining agreement 
requiring employer to send notice of 
recall to employee’s “last known ad¬ 
dress" quoted words meant address 
last known to employer, and there¬ 
fore notice sent to last address fur¬ 
nished by employee, even though em¬ 
ployer had reason to believe that 
such employee was living at another 
address, would not constitute Job 
offer such as would bar employee’s 
right to unemployment compensation. 
—^Mouldings Division of Thompson 
Industries v. Review Board of Ind. 
Employment Sec. Division, Ind.App., 
106 N.E.2d 402. 

(2) The mere offer of opportunity 
to file an application for work, with 
possibility of acceptance of the ap¬ 
plication and possibility of work to 
follow such acceptance, does not 
amount to offer of suitable work 
within statute.—^Muncie Foundry Di¬ 
vision of Borg-Wamer Corp. v. Re¬ 
view Board of Employment Security 
Division, 61 N.B.2d 891, 114 Ind.App. 
476. 

(3) Where letter from unemployed 
miner’s base-year employer offering 
miner suitable work substantially 
complied with requirements of de¬ 
partmental rule adopted under stat¬ 
ute. except that rate of pay, unit of 
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work, and working hours were not 
stated, but both parties were subject 
to collective bar^ning contract pro¬ 
viding for virtually all terms of em¬ 
ployment, and sufficiency of letter 
was not questioned, letter was suffi¬ 
cient and miner, on failure to ac¬ 
cept the work offered, was disquali¬ 
fied from receiving unemployment 
compensation.—Glen Alden Coal Co. 
V. Unemployment Compensation 
Board of Review, 51 A2d 518, 160 Pa 
Super. 379. 

46. Colo.—Dellacroce v. Industrial 
Commission, 138 P.2d 280, 111 Colo. 
129, 146 AL.R. 746. 

Ind.—Muncie Foundry Division of 
Borg-Warner Corp. v. Review 
Board of Employment Security Di¬ 
vision, 61 N'.B.2d 891, 114 Ind.App. 
476. 

Minn.—^Berthlaume v. Christgau, 15 
N.W.2a 116, 218 Minn. 48. 

N.J.—^W. T. Grant Co. v. Board of 
Review of Unemployment Compen¬ 
sation Commission, 29 A2d 858, 
129 KLUaw 402. 

Provlsioa construed 

(1) The words “customary self-em¬ 
ployment,’’ appearing in statute pro¬ 
viding that an unemployed individual 
shall be disqualified for unemploy¬ 
ment benefits when he has failed to 
return to his customary self-employ¬ 
ment, relate to work performed in 
the field of occupation of an habitual 
and continuing character, and not to 
acts of a sporadic and incidental na¬ 
ture,—^Dellacroce v. Industrial Com¬ 
mission, 138 P.2d 280, 111 Colo. 129, 
146 A.L.R. 746. 

(2) Where claimant was available 
for his customary employment as a 
coal miner and did not perform man¬ 
ual labor on, or devote time in super¬ 
vision of, farm in which he owned 
a fractional interest and on which he 
resided, and the farm work proceed¬ 
ed in the same routine regardless of 
whether claimant was employed at 
the farm, claimant was not self-em¬ 
ployed as a farmer so as to be in¬ 
eligible for emplosment benefits dur¬ 
ing suspension of mining operations 
for failure to return to his custom¬ 
ary self-employment—^Dellacroce v. 
Industrial Commission, supra. 

47. N.T.—Claim of Crowe, 113 N.T. 
a2d 433, 280 App.Dlv. 427—Claim 
of Greaser. 108 N.Y.S.2d 239, 279 
App.Div. 702—Claim of DeBruyne, 
106 •N.T.S.2d 942, 278 App.Div. 1036 
—In re Strazza, 106 N.Y.S.2d 906, 
278 App.Div. 1036—Claim of Delga> 
do, 105 N.Y.S.2d 142, 278 App.Div. 
287—^Heater v. Corel, 69 N.Y.S.2d 
793, 270 App.Dlv. 811—Claim of 
Mednlck, 68 N.Y.S.2d 493. 270 App. 
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Distance from residence and cost of transporta- 
Hon. The duty of the community to compensate a 
member who becomes imemployed through no fault 
of his own is not fulfilled by requiring him to leave 
his established home to take employment else¬ 
where,^® and, under the provisions of some statutes, 
benefits are not lost by a claimant’s refusal to 
accept work or employment where such work or 
emplo 3 niient is at an unreasonable distance from 
his residence,^® or where travel to and from the 
place of employment involves expense substantially 
greater than required in former employment unless 
provision is made for reimbursement®® 


Duration of disqualification. The statutory dis¬ 
qualification for benefits imposed on a claimant who 
without good cause has failed to apply or refused 
to accept suitable emplo 5 rment is an absolute dis- 
qualification,®! which necessarily extends through¬ 
out the period of his unemployment entailed by his 
refusal to accept suitable employment,and has 
been held to be terminated only by his subsequent 
employment.®® 

Strike, lockout, or other labor dispute. Under 
some statutes, a claimant will not be denied benefits 
for refusing to accept a position offered where it 
is vacant due directly to a strike,®^ lockout,®® or 
other labor dispute.®® 


Div. 124— M&ttey v. Murphy, 46 
N.T.S.2d 778, 267 App.Div. 846. 
Acceptance of temporary employment 
A claimant's disQualiflcatlon to re¬ 
ceive unemployment insurance bene¬ 
fits for failure to accept an offer of 
suitable employment from his for¬ 
mer employer was not removed by 
his acceptance of temporary employ¬ 
ment which he knew would cease in a 
few days.—Claim of Palmieri, 95 N. 
Y.S.2d 716, 276 App.Div. 417. 

Date of dlsauaiifloatioiL 

Disauallfication for unemployment 
benefits began from date when em¬ 
ployee refused offered employment 
without good cause rather than from 
date when rejected employment was 
to commence.—d’Nlkinov v. Corsl, 90 
N.Y.S.2d 177, 276 AppJDlv. 478, af¬ 
firmed 90 N.BJ.2d 484, 300 N.Y. 618. 
Full utilization of aU skiUs 

In determining whether a claimant 
who has refused offered employ¬ 
ment is dlsQuallfied to receive unem¬ 
ployment benefits, the full utiliza¬ 
tion of all skills is not the effective 
test to be applied, but rather the 
availability of work for whldb. the 
claimant is fitted by training and 
experience.—Claim of Greaser, 108 
N.Y.S.2d 239, 279 App.Div. 702—Claim 
of DoBruyne, 106 N.Y.S.2d 942, 278 
App.Div. 1086. 

Desaar degree of knowledge and skllL 
The unemployment Insurance law 
does not gruarantee that a claimant 
may always obtain benefits unless 
offered emplosonent at precisely the 
same level of skill at which he was 
last employed, and, hence, claimant 
was not justified in refusing offer of 
employment as salesman of bottled 
beer on ground that such employment 
required a lesser degree of knowl¬ 
edge and skill than was required in 
his former employment as salesman 
of draught beer.—Heater v. Corsl, 69 
N.Y.S.2d 793, 270 App.Div. 811. 

More than one kind of employment 
Where claimant for unemployment 
benefits is reasonably fitted for more 
than one kind of employment and 
one kind la available and tlie other 


is not at the time available because 
of a lack of personal experience, it 
is not unreasonable to require, as an 
alternative to unemploinnent benefits, 
that the kind of employment that is 
available be taken until the kind that 
claimant prefers is available.—Claim 
of Delgado, 106 N.Y.S.2d 142, 278 
AppJDiv. 237. 

48. Pa.—Department of Iiabor and 
Industry of Pennsylvania Bureau 
of S!mplo 3 anent and Unemplosnnent 
Compensation v. Unemployment 
Compensation Board of Review, 36 
A.2d 789, 154 Pa.Super. 260. 

49. N.Y.—Claim of Canale, 99 N.Y.S. 
2d 634, 277 App.Div. 960. 

Ohio.—^Brown-Brockmeyer Co. v. 
Holmes, 89 K.R2d 580, 162 Ohio St. 
411. 

Term ‘^eBidenoe” as used in stat¬ 
ute providing that no individual oth¬ 
erwise qualified to receive imemploy- 
ment benefit shall lose right to ben¬ 
efits by reason of refusal to accept 
new work if work is at an unrea¬ 
sonable distance from residence, has 
reference to residence of claimant at 
time he quit his employment.— 
Brown-Brockmeyer Co. v. Holmes, 
supra. 

Distance held not unreasonable 
N’.Y.—Bonsall v. Corsi, 100 N.Y.S.2d 
698, 277 App.Div. 1074—Heater v. 
Corsl, 69 N.Y.S.2d 798, 270 App.Div. 
311. 

50. N.Y.—Bonsall v. Corsl, 100 N.Y. 
S.2d 698, 277 App.Div. 1074—Claim 
of Canale, 99 N.Y.S.2d 634, 277 App. 
Div. 960. 

51. Cal.—^Whitcomb Hotel v. Califor¬ 
nia Employment Commission, 151 
P.2d 233, 24 Cal.2d 753, 165 A.D.R. 
405. 

52. Cal.—Whitcomb Hotel v. Califor¬ 
nia Employment Commission, su¬ 
pra. 

The disqualification is not perma¬ 
nent in the sense claimant cannot 
again qualify for benefits.—^In re 
Stadler, 103 N.Y.S,2d 213, 278 App. 
Div. 719, motion denied 106 N'.Y.S.2d 
383, 278 App.Dlv. 865. 
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Faots must be examined 

In determining when a period of 
disqualification to receive unemploy¬ 
ment insurance benefits because of 
claimant's prior refusal to accept 
offer of suitable employment had 
ceased, the facts must be examined 
against background of legislative pol¬ 
icy.—Claim of Palmieri. 95 N.Y.S.2d 
716, 276 App.Div. 417. 

53. Cal.—Whitcomb Hotel v. Califor¬ 
nia Employment Commission, 161 
P.2d 233, 24 Cal.2d 753, 166 A.L.R. 
406. 

54. Arlz.—Sakrison v. Pierce. 186 P. 
2d 628, 66 Arlz. 162, 173 A.L.R. 
480. 

Del.—^Bigger v. Unemployment Com¬ 
pensation Commission, 63 A.2d 764, 
4 Terry 668. 

Minn. —^Bucko V. J. F. Quest Foun¬ 
dry Co., 38 N.W.2d 228, 229 Minn. 
131. 

55. Arlz.—Sakrison v. Pierce, 186 P. 
2d 628, 66 Ariz. 162, 173 A.L.R. 
480. 

Del.—^Bigger v. Unemployment Com¬ 
pensation Commission, 53 Au2d 764, 
4 Terry 668. 

Minn.—^Bucko v. J. F. Quest Foundry 
Co., 38 N.W.2d 228, 229 Minn. 131. 

56. Arlz.—Sakrison v. Pierce, 186 P. 
2d 628, 66 Arlz. 162, 173 A.L.R. 480. 

Del.—^Bigger v. Unemployment Com¬ 
pensation Commission, 53 A.2d 761, 
4 Terry 653. 

Minn.—^Bucko v. J. F. Quest Foundry 
Co., 38 N.W.2d 223, 229 Minn. 131. 
Phrase implies active positive action 
The phrase “other labor dispute” as 
used in provision implies an antive 
positive action on the part of either 
union or employer and does not refer 
to a mere negative situation.—Bigger 
V. Unemployment Compensation Com¬ 
mission, 53 A.2d 761, 4 Terry, Del., 
653. 

Facts held not to constitute a "labor 
dispute” 

(1) The mere fact that union re¬ 
fused to send painters to a certain 
plant, because rate of pay offered 
there was less than the hourly rate 
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§ 200. -Cause for Refusal of Offers 

What constitutes <<good cause” within the meaning 
of statutes disqualifying individuals from claiming bene- 
fits where they fail to apply for or accept work or em¬ 
ployment without good cause must be determined from 
the facts of each case. 

It is impossible to give a general definition of the 
words ‘'good cause” as used in statutes disqualifying 
individuals from claiming benefits where they fail to 


apply for or accept work or employment without 
good cause,57 and the meaning of the words must 
be determined in each case from the facts of that 
case.55 In any event, the phrase must be so inter¬ 
preted that the fundamental purpose of the statute is 
not destroyed.55 Good cause must be substantial, 
founded in real circumstances which will bear the 
test of reason,®® and mere conjecture will never 


established by the uzilon, was not a 
labor dispute within meaning: of pro¬ 
vision.—^Bigrger V. Unemployment 
Compensation Commission, supra. 

(2) Bad relations existing: between 
local labor union and manufactur¬ 
ing: company because of low wage 
scale at its plant and union's re¬ 
fusal to provide labor therefor, but 
not resulting in picketing of plant, 
branding of company as unfair, or 
exertion of pressure thereon, did not 
constitute labor dispute within pro¬ 
vision.—^Bigger V. Unemployment 
Compensation Commission, 46 A.2d 
137, 4 Terry 274, affirmed 63 A.2d 761, 
4 Terry 663. 

Work ottered not ‘‘suitable work" 
Where local miners* union followed 
**no contract, no work** policy despite 
declaration of **truce** after termina¬ 
tion of contract by national union, 
work offered by employer was not 
suitable work precluding aillowance 
of unemployment compensation to 
one who failed to accept it, espe¬ 
cially in view of statute that no work 
shall be deemed suitable when posi¬ 
tion offered Is vacant due to labor 
dispute.—^Buckeye Coal Co. v. Unem- 
plosnnent Compensation Board of Re¬ 
view, 66 A.2d 393, 161 Fa.Super. 594. 

67. Pa.—^Barclay White Co. v. Un¬ 
employment Compensation Board 
of Review, Dept, of Labor and In¬ 
dustry, 60 A.2d 386, 366 Pa. 43. cer¬ 
tiorari denied Selflng v. Barclay 
White Co., 68 S.Ct 63, 332 U.S. 
761, 92 L.Bd. 347. 

‘‘Good cause;" "suitable work" 

Under the statute, declaring an em¬ 
ployee ineligible for unemployment 
compensation for any week In which 
employment is due to failure without 
good cause to accept suitable work 
when offered to him, **good cause'* 
and "suitable work** are intended to 
be distinct concepts, and, in deter¬ 
mining eligibility for compensation, 
each must be considered apart from 
the other.—^Barclay White Co. v. Un¬ 
employment Compensation Board of 
Review, Dept, of Labor and Indus¬ 
try, 50 A.2d 336, 866 Pa. 48, certio¬ 
rari denied Selflng v. Barclay White 
Co., 68 S.Ct. 68, 332 U.S. 761, 92 L. 
Bd. 347. 

68. N.J.—Valenti v. Board of Re¬ 
view. 66 A.2d 566, 4 N.J.Super. 162, 
reversed on other gnrounds 72 A. 2d 
616, 4 isr.j. 287. 

Pa.—^Barclay White Ca v. Unem¬ 


ployment Compensation Board of 
Review, Dept, of Labor and In¬ 
dustry, 50 A.2d 836, 356 Pa. 43, 
certiorari denied Seiflng v. Barclay 
White Co., 68 S.Ct. 63, 322 U.S. 
761, 92 L.Bd. 847. 

Oonuuon-Iaw principles ware in. 
applicable in determining where re¬ 
fusal of offer of continued employ¬ 
ment at a lower wage scale consti¬ 
tuted refusal without good cause of 
suitable work which would disqualify 
employees from claiming unemploy¬ 
ment compensation benefits.—Copper 
Range Co. v. Michigan Unemployment 
Compensation Commission, 31 N.W. 
2d 692, 320 Mich. 460. 

Physical harm or injury 

(1) Claimant is justified by a good 
cause in refusing in good faith work 
which actual experience has proved 
to be unsuitable because claimant 
is not capable of performing it with¬ 
out injury.—Suska v. Unemployment 
Compensation Board of Review, 70 A. 
2d 897, 166 Pa.Super. 293—^Depart¬ 
ment of Labor and Industry v. Unem- 
plosnnent Compensation Board of Re¬ 
view, 49 A.2d 259, 159 Pa.Super. 571. 

(2) Mere apprehension of physical 
harm or injury does not constitute 
good cause for refusal of offered 
work.—Suska v. Unemployment Com¬ 
pensation Board of Review, 70 A.2d 
397, 166 Fa.Super. 293. 

(3) A painter was not Justified in 
refusing emplosnment including spray 
gun painting on ground that his use 
of spray gun would be injurious to 
his health, in view of evidence that 
proposed employer used every mod¬ 
em precaution in such painting.— 
Bigger v. Unemployment Compensa¬ 
tion Commission, 46 A.2d 137, 4 Ter¬ 
ry, Del., 274, affirmed 63 A.2d 761, 4 
Terry 663. 

Facts held not to constitute good 
cause 

(1) In general. 

Ind.—^Muncie Foundry Division of 
Borg-Warner Corp. v. Review 
Board of Employment Security Di¬ 
vision. 51 N.E.2d 891, 114 Ind.App. 
476. 

N.T.—Claim of Crowe, 118 N.Y.S.2d 
433, 280 App.Div. 427—Claim of 
Gadd. 106 N.Y.S.2d 946, 278 App. 
Div. 1036—^In re Strazza, 106 N.Y.S. 
2d 906, 278 App.Div. 1036—Claim 
of Delgado, 106 iN'.Y.S.2d 142, 278 
App.Div. 237—^Boyle v. Corsi, 100 
N.Y.S.2d 834, 277 App.Dlv. 1165— 
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Claim of Corsie, 97 N.Y.S.2d 78. 
277 App.Div. 824—Claim of D1 Ste- 
fano, 97 N.Y.S.2d 75, 277 App.Div. 
823—Claim of Mednick, 68 N.Y.S. 
2d 493, 270 App.Div. 124—Claim 
of Vogel, 44 N.Y.S.2d 70, 266 App. 
Div. 937. 

(2) Fact that prospective employer 
was not a union shop, assuming that 
to be a fact, was not good cause for 
unemployment compensation claim¬ 
ant's refusal to accept employment 
there.—^Elnlt v. Unemplojonent Com¬ 
pensation Board of Review, 77 A2d 
668, 168 Pa.Super. 158. 

(3) Fact that acceptance of prof¬ 
fered employment would result in ex¬ 
pulsion of claimant from union and 
forfeiture of job from which he was 
temporarily laid off did not furnish 
good cause to refuse suitable work.— 
Glen Alden Coal Co. v. Unemploy¬ 
ment Compensation Board of Review, 
82 A2d 74, 169 Pa.Guper. 124. 

(4) Painter was not Justified In re¬ 
fusing to apply for Job, to which he 
was referred, which was located at 
a plant in a neighboring state but al¬ 
most directly across river from paint¬ 
er's place of residence.—^Bigger v. 
Unemployment Compensation Com¬ 
mission, 63 A.2d 761, 4 Terry, Del., 
663. 

(6) The refusal to accept employ¬ 
ment because the hazards of it are 
different or greater than those to 
which the employee was accustomed, 
even though he be oppressed by fear 
or anxiety, is not good cause for re¬ 
fusing to accept suitable work with¬ 
in meaning and Intent of statute.— 
Glen Alden Coal Co. v. Unemplosnnent 
Compensation Board of Review, 90 
A2d 331, 171 Pa.Super. 825. 

69. Pa.—^Barclay White Co, v. Unem¬ 
ployment Compensation Board of 
Review. Dept of Labor and In¬ 
dustry. 60 A.2d 336, 356 Pa. 43, cer¬ 
tiorari denied Selflng v. Barclay 
White Co., 68 S.Ct 63, 332 U.S. 761, 
92 L.Ed. 347. 

60. Pa.—Suska v. Unemplo 3 maent 
Compensation Board of Review, 70 
A2d 897, 166 Pa.Super. 293. 
NecessitoTis and oompellixig reason 
Sound policy requires that claimant 
who refuses offered employment may 
remain eligible for benefits only 
where there is some necessitous and 
compelling reason for the refusal ,of 
I work.—Glen Alden Coal Co. v. Un- 
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suffice.®! It has been stated that there can be no 
good cause which does not rest in good faith, 
which, in this context, embraces not only the merely 
negative virtue of freedom from frau^®® but also 
positive conduct which is consistent with a genuine 
desire to work and to be self-supporting.®^ The 
statute does not contemplate that an unemployed 
person has good cause to refuse acceptance of 
suitable work because of some contract voluntarily 
entered into outside of his employment, which, in 
his opinion, may prove more advantageous to him 
financially,®® even though such contract is a mem¬ 
bership in a trade union which would be jeopardized 
by the acceptance of employment in an open shop.®® 


Conditions of employment. An unwillingness to 
accept the conditions of the employment,®'^ such as 
working days®® or hours,®® has been held not to 
constitute good cause for refusing the offered em- 
plo 3 mient The insufficiency of the wage rate may 
constitute good cause for refusing an offer of 
employment.'^® Thus, a claimant may be justified 
in refusing a referral to a position which pays a 
wage materially lower than the wage last earned, 
while seeking employment at a rate of pay more 
commensurate with his previously demonstrated 
earning capacity."^! The right to decline work for 
this reason is not, however, without qualification,'^® 
and a claimant is entitled only to a reasonable op- 


emplosnnent Compensation Board of 
Beview, 82 A.2d 64, 169 Pa.Super. 
356—Suska v. Unemplosrment Com¬ 
pensation Board of Review, 70 A.2d 
397, 166 Pa.Super. 293. 

ei. Fa.—Suska v. Unemployment 
Compensation Board of Review, su¬ 
pra. 

62. Pa.—Welland v. Unemployment 
Compensation Board of Review, 76 
A.2d 457, 167 Pa.Super. 554—Has- 
sey V. Unemployment Compensa¬ 
tion Board of Review, 56 A.2d 400, 
162 Pa.Super. 14—^Department of 
Labor and Industry v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 49 A.2d 260, 159 Pa.Super. 
667. 

The vitaUsliiff element of good 
cause Is good faith.—Department of 
Labor and Industry v. Unemployment 
Compensation Board of Review, su¬ 
pra—Department of Labor and In¬ 
dustry V. Unemployment Compensa¬ 
tion Board of Review, 49 A.2d 259, 
159 Pa.Super. 571. 

Good faith h^d flhown 
A claimant for unemploiment com¬ 
pensation, who was possessed of a 
nervous condition, and who refused 
a job operated on a piece-work basis 
which by past experience made claim¬ 
ant nervous, was acting in good faith 
when he refused proffered employ¬ 
ment and his refusal did not bar him 
from compensation.—^Department of 
Labor and Industry v. Unemploy¬ 
ment Compensation Board of Review, 
supra. 

Want of good faith held Shown 
Pa.—Hassey v. Unemployment Com¬ 
pensation Board of Review, 56 A.2d 
400, 162 Pa.Super. 14—Department 
of Labor and Industry v. Unem¬ 
ployment Compensation Board of 
Review, 49 A.2d 260, 169 Pa.Super. 
667. 

63. Pa.—Welland t. Unemployment 
Compensation Board of Review, 76 
A.2d 457, 167 Pa.Super. 654—Has¬ 
sey V. Unemployment Compensa¬ 
tion Board of Review, 56 A.2d 400, 
162 Pa.Super. 14—Department of 


Labor and Industry v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 49 A.2d 260, 159 Pa.Super. 
667. 

64. flPa.—Welland v. Unemployment 
Compensation Board of Review, 76 
A.2d 457, 167 Pa.Super. 55.4—Has¬ 
sey V. Unemplosrment Compensation 
Board of Review, 56 A.2d 400, 162 
Pa.Super. 14—Department of La¬ 
bor and Industry v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 49 A.2d 260, 262, 159 Fa.Su- 
per. 667. 

''Good faith never resides in a 
claimant who is seeking to take ad¬ 
vantage of his benefit rights In order 
to have a compensated vacation.*'— 
Department of Labor and Industry 
V. Unemployment Compensation 
Board of Review, supra. 

65. Pa.—^Barclay White Co. r. Un¬ 
employment Compensation Board 
of Review, Dept of Labor and In¬ 
dustry, 50 A2d 336, 366 Pa. 43, cer¬ 
tiorari denied Selflng v. Barclay 
White Co., 68 S.Ct 63, 832 U.S. 761, 
92 LuEd. 347. 

66. Pa.—^Barclay White Co. v. Un¬ 
employment Compensation Board of 
Review, Dept of Labor and Indus¬ 
try, 50 A.2d 336, 356 Pa. 43, certio¬ 
rari denied Seifing v. Barclay White 
Co., 68 S.Ct 63, 832 U.S. 761, 92 
L.Ed. 847. 

67- N.T.—^In re Stadler, 103 H.T.S. 
2d 213, 278 App.Div. 719, motion 
denied 105 N’.T.S.2d 383, 278 App. 
Div. 866. 

68. N.T.—Claim of BWeger, 107 N. 
T.S.2d 916, 279 App.Div. 681. 

69. N.T.—Claim of Krleger, supra— 
In re Stadler, 103 N.T.S.2d 213, 278 
App.Div. 719, motion denied 105 
N.T.S.2d 383, 278 App.Dlv. 865. 

SveaUig or night shift 

(1) The fact that female claim¬ 
ant was willing to work only on a 
day-time shift and refused to ac¬ 
cept employment on an evening shift 
for reason that in returning home 
from her work she would be com- 
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polled to walk after dark from end 
of bus line to her residence, was not 
good cause to refuse employment 
within meaning of unemployment 
compensation law.—^Beall v. Bureau 
of Unemployment Compensation, 
Ohio App., 101 N.E.2d 780. 

(2) Where employment agreement 
expressly provided that nurse was 
to have day shift in main building 
and not night shift with violent pa¬ 
tients, nurse's refusal to work on 
night shift did not disqualify her 
from claiming unemployment benefits 
under statute providing disqualifica¬ 
tion for failure without good cause 
to accept suitable work.—^Forrest 
Park Sanitarium v. (Miller, 11 N.W.2d 
682, 288 Iowa 1341. 

70. N.T.—Groner v. Corsl, 48 N.T.S. 
2d 194, 267 App.Div. 1021, aflarmed 
59 N,B.2d 174, 293 N.T. 802—^Rap- 
paport V. Murphy, 46 N.T.S.2d 761, 
267 App.Div. 930. 

7L Pa.—Glen Alden Coal Co. v. Un¬ 
employment Compensation Board 
of Review, 82 A2d 74, 169 Pa.Su¬ 
per. 124—Glen Alden Coal Co. v. 
Unemployment Compensation Board 
of Review, 82 A2d 64, 169 Pa.Super. 
866—Haug v. Unemployment Com¬ 
pensation Board of Review, 56 A 
2d 396, 162 Pa.Super. L 

72. Pa.—Glen Alden Coal Co. v. Un¬ 
employment Compensation Board 
of Review, 82 A2d 74, 169 Pa.Su- 
per. 124—Glen Alden Coal Co. v. 
Unemployment Compensation Board 
of Review, 82 A2d 64, 169 Pa.Su¬ 
per. 356—^Haug v. Unemployment 
Compensation Board of Review, 
56 A2d 896, 162 Pa.Super. L 
Befusal of offer held without good 
cause 

N.T.—Claim of Locurto, 112 N.T.S.2d 
370, 279 App.Div. 1110—Claim of 
Wetzig, 109 N.T.S.2d 207, 279 App. 
Div. 833—Heater v. Corsi, 59 N.T.S. 
2d 793, 270 App.DIv. 311-<Jlaim of 
Mednlck, 68 N.T.S.2d 493, 270 APp. 
Div. 124—^Haug v. Unemployment 
Compensation Board of Review, SC- 
A2d 396, 162 Pa.Super. 1. 
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portunity to obtain work at a satisfactory wage 
rate.^® Under some statutory provisions, the em¬ 
ployment offered must not be for wages, hours, or 
conditions substantially less favorable to a claim¬ 
ant than those prevailing for similar work in the 
locality,or be such as to tend to depress wages 
or working conditions.'^B 

§ 201. —— Suitability of Work or Employ¬ 
ment 

What constitutes ‘^suitable work” or “suitable em¬ 
ployment” within the meaning of statutory provisions 
disqualifying Individuals from claiming benefits where 
they fail to apply for or accept suitable work or em¬ 


ployment is commonly a question of fact to be determined 
In the light of all the circumstances. 

While the words “suitable work** or “suitable 
emplo 3 anent” as used in statutory provisions dis¬ 
qualifying individuals from claiming benefits where 
they fail to apply for or accept suitable work or 
employment have been variously defined and distin¬ 
guished,'^® what constitutes suitable work or employ¬ 
ment within the meaning of the statutory provisions 
is commonly a question of fact*^"^ to be determined in 
the light of all the circumstances.^® The officers 
or boards charged with the duty of determining 
whether or not work is suitable for a claimant are 
given much latitude in making their determination.*^® 


Wages less tban tbose established 
by imloa 

(1) When a union member is un¬ 
employed because he refuses to ac¬ 
cept a referral at wages less than 
those established by union, although 
not less than prevailing wage, rath¬ 
er than be fined, suspended, or ex¬ 
pelled from membership by the union, 
he is not involuntarily unemployed 
but rather out of work through his 
own choosing, and hence is not enti¬ 
tled to unemplosrment compensation. 
—^Barclay White Co. v. Unemploy¬ 
ment Compensation Board of Hevlew. 
Dept, of Labor and Industry. 50 A.2d 
836. 356 Pa. 43, certiorari denied Self- 
Ing V. Barclay White Co., 68 S.Ct. 
63, 832 U.S. 761, 92 L.Ed. 347. 

(2) A labor or other organization 
cannot control payments of unem¬ 
ployment benefits to its members 
merely by forbidding them to work 
at wages less than those set by it 
or with certain persons or at certain 
places or under certain conditions, 
in the absence of anything in statute 
disclosing legislative adoption of 
such policy.—^Barclay White Co. v. 
Unemployment Compensation Board 
of Review, Dept, of Labor and In¬ 
dustry, 60 A.2d 836, 356 Pa. 43, cer¬ 
tiorari denied Seifing v. Barclay 
White Co., 68 S.Ct 63. 382 U.S. 761, 
92 LwEd. 347. 

73. Pa.—Glen Alden Coal Co. v. Un¬ 
employment Compensation Board of 
Review, 82 A.2d 74, 169 Pa.Super. 
124—Haug V. Unemployment Com¬ 
pensation Board of Review. 66 A. 
2d 396, 162 PcLSuper. 1. 
abong imemployineiit 
After a period of unemployment 
extending over twenty weeks. Job at 
unskilled labor, which palintlff. a 
skilled worker. Justifiably refused 
some weeks earlier as unsuitable, be¬ 
came suitable work for him to per¬ 
form so as to preclude farther pay¬ 
ment of unemployment benefits on 
his refusing the Job.—•Hallahan ▼. 
Riley. 46 A.2d 386, 94 N.H. 48. 

7C Ohio.—^Kontner v. Unemploy¬ 
ment Compensation Board.of Re¬ 


view, 76 N.B.2d 611, 148 Ohio St. 
614. 

Restrictions held not violated 
N.T.—Heater v. Coral, 59 N‘.T.S.2d 
793, 270 App.Dlv. 811. 

75. Restrictions held not violated 
N.T.—^Heater v. Corsi, 59 ]Sr.Y.S.2d 

793. 270 App.Div. 311. 

76. Status 

“Suitable employment” must mean 
status in which employee finds him¬ 
self when working on Job.—^Bigger 
v. Unemployment Compensation Com¬ 
mission, 46 A.2d 137, 142, 4 Terry 
Del., 274, affirmed 53 A.2d 761, 4 Ter¬ 
ry 553. 

Statutory definitions 

(1) In general.^—^Barclay White Co. 
V. Unemplonnent Compensation 
Board of Review, Dept, of Labor and 
Industry, 50 A.2d 886, 338, 358 Pa. 
43, certiorari denied Seifing v. Bar¬ 
clay White Co., 68 S.Ct 68, 332 U.S. 
761, 92 L.Bd. 347. 

(2) Under some statutory defini¬ 
tions, “suitable” work is an individ¬ 
ual's former employment or any work 
for which he is reasonably fitted.— 
Fannon v. Federal Cartridge Corp., 
18 N.W.2d 249, 219 Hinn. 806, 168 A. 
L.R. 389. 

(3) Also, under some statutes, 
“suitable” employment means work 
in the individual's usual occupation 
or for which he is reasonably fitted. 
—^Loew’s Ina v. California Bmploy- 
ment Stabilization Commission, 172 
P.2d 938, 942, 76 Cal.App.2d 231—Gar¬ 
cia V. California Bmployment Stabili¬ 
zation Commission, 161 P.2d 972, 974, 
71 Cal.App.2d 107. 

“Want of good cause” 

'^Suitable work” proffered unem¬ 
ployment compensation claimant, in 
the broad sense. Is not synonymous 
with “want of good cause” in refus¬ 
ing work, but rather the terms are 
separate and distinct concepts.— 
Haug V. Unemployment Compensar 
tion Board of Review, 66 A.2d 896, 
897, 162 Pa.Super. 1. 

77- Idaho.—^ECsLgadone v. Kirkpat¬ 
rick, 164 P.2d 131, 66 Idaho 66. 

297 


Mass.—^Farrar v. Director of Divi¬ 
sion of Bmployment Security, 84 
N.B.2d 540, 324 Mass. 45—Pacific 
Mills V. Director of Division of Bm- 
pl 03 nnent Security, 77 N’.E.2d 413. 
322 Mass. 345. 

Mo.—Haynes v. Unemployment Com¬ 
pensation Commission, 188 S.W.2d 
77, 353 Mo. 540. 

Work less sulta;ble thaa former work 
The fact that new work offered to 
an employee may be less suitable 
than former work done by employee 
does not make the work not suitable 
within meaning of the provision of 
the unemployment compensation law 
relating to cancellation of wage cred¬ 
its on failure to accept suitable work 
when offered.—S. S. Kresge Co. v. 
Unemployment Compensation Com¬ 
mission, 162 SW.2d 838, 349 Mo. 690. 

78. Mass.—^Farrar v. Director of Di¬ 
vision of Bmployment Security, 84 
N.B.2d 640, 324 Mass. 45—Pacific 
Mills V. Director of Division of 
Employment Sec., 77 N.B.2d 413, 
322 n/Tfl-flfl- 345. 

Work or employment held suitable 
Cal.—^Loew's Inc., v. California Bm¬ 
ployment Stabilization Commission, 
172 P.2d 938, 76 CalApp.2d 281. 
Mass.—Corrado v. Director of Divi¬ 
sion of Bmployment Sea, 92 N.B.2d 
379, 325 Mans. 711—Pacific MUIs v. 
Director of Division of Bmploy¬ 
ment Sea, 77 H.B.2d 418, 822 Mass. 
346. 

Neb.—^Beecham v. FSlstaff Brewing 
Corp., 36 N.W.2d 233, 160 Neb. 792. 
Pa.—^Barclay White Co. v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, Dept, of Labor and Industry, 
60 A.2d 336, 356 Pa. 48, certiorari 
denied Seifing v. Barclay White 
Co., 68 act. 63, 882 U.S. 761, 92 
L.Bd. 847—Glen Alden Coal Co. v. 
Unemplo 3 rment Compensation 
Board of Review, 90 A.2d 331, 171 
Pa.Super. 826. 

79. Ala.—Bx parte Alabama Textile 
Products Corp., 7 So.2d 303, 242 
Ala 609, 141 A.LilR. 87. 

Action held not arbitrary 
Director of division of employment 
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Thus, under some statutory provisions various mat¬ 
ters are to be considered in making the determina¬ 
tion,such as the degpree of risk involved to his 


health, safety, and morals his physical fitness,^* 
prior training,88 experience,^^ and prior earnings 
length of employment and prospects for securing 


security does not tuct arbitrarily in 
taking* into account the skill and ca¬ 
pacity of the worker, his accustomed 
remuneration, his expectation of ob¬ 
taining equivalent employment, and 
the time which he had to obtain 
equivalent employment.—P a c i fL c 
ISiCills V. Director of Division of Em¬ 
ployment Sec., 77 N.S3.2d 418. 822 
Mass. 846. 

80. Mass.—^Pacific Mills v. Director 
of Division of Employment Sec., 
supra. 

Prevailing eoonomlo oonditioBJi 
Provisions of the unemployment 
compensation law, prescribing the 
factors which shall be considered in 
determining whether available work 
is suitable, impose on the unemploy¬ 
ment compensation authorities the 
duty to study economic conditions 
prevailing at the time work is offered 
and to adjudicate claims in the light 
of that situation.—American Bridge 
Co. V. Unemplosment Compensation 
Board of Review, 46 A.2d 610, 169 Pa. 
Super. 74. 

81. Ala.—^Bx parte Alabama Textile 
Products Corp., 7 Bo.2d 303, 242 
Ala- 609, 141 A-L.R. 87—^Broadway 
V. Bolar, 29 So.2d 687, 83 Ala.App. 
67. 

Colo.—^Industrial Commission v, Laz¬ 
ar, 167 P.2d 406, 111 Colo. 69. 

Del.—^Bigger v. Unemployment Com¬ 
pensation Commission, 46 A.2d 137, 

4 Terry 274, affirmed 63 A.2d 761, 4 
Terry 553. 

Minn.—^Pannon v. Federal Cartridge 
Corp., 18 N.W.2d 249, 219 Minn. 306, 

158 A.L.R, 389—^Berthiaume v. 
Christgau, 16 N.'W'.2d 115, 218 Minn. 

43. 

Neb.—^Beecham v. Palstaff Brewing 
Corp., 36 N.W.2d 283, 150 Neb. 792. 
N.H.—Hallahan v. Riley, 45 A.2d 886, 
94 N.EL 48. 

N.J.—^W. T. Grant Co. v. Board of 
Review of Unemployment Compen¬ 
sation Commission, 29 A.2d 858, 
129 N.J.Law 402. 

Pa.—^Department of Labor and Indus¬ 
try V. Unemployment Compensa¬ 
tion Board of Review, 49 A.2d 269, 

159 Fa.Super. 671. 

Pear 

Within contemplation of provision 
requiring that a claimant must ac¬ 
cept suitable work, fear in the Im¬ 
mediate presence of an Imminent 
danger, which might make available 
work unsuitable, differs Immensely 
from anxiety created by pondering, 
without trying or testing, an Increase 
or change of occupational hazards.— 
Glen Alden Coal Co. v. Unemploy¬ 
ment Compensation Board of Review, 
9# AL2d 881, 171 Pa.Super. 326. 


88. Ala.—Ex parte Alabama Textile 
Products Corp., 7 So.2d 808, 242 
Ala. 609, 141 A.L.R. 87—Broadway 
V. Bolar, 29 So.2d 687, 83 AJa-App. 
57. 

Colo.—^Industrial Commission v. Laz¬ 
ar, 137 P.2d 406, 111 Colo. 69. 

Del.—^Bigger v. Unemployment Com¬ 
pensation Commission, 46 A.2d 187, 
4 Terry 274, affirmed 58 A.2d 761, 4 
Terry 668. 

Minn.—^Fannon v. Federal Cartridge 
Corp., 18 N.W.2d 249, 219 Minn. 
306, 158 A.L.R. 389—^Berthlaume v. 
Christgau, 16 N.W.2d 116, 218 Minn. 
48. 

Neb.—^Beecham v. Falstaff Brewing 
Corp., 86 N.W.2d 233, 150 Neb. 792. 
N.H.—Hallahan v. Riley, 46 A.2d 886, 
94 N.H. 48. 

N.J.—-W. T. Grant Co. v. Board of 
Review of Unemplosmient Compen¬ 
sation Commission, 29 A.2d 868, 129 
N.J.Law 402. 

Pa.—Suska v. Unemployment Com¬ 
pensation Board of Review, 70 A. 
2d 897, 166 Pa.Super. 298—Hassey 
V. Unemployment Compensation 
Board of Review, 66 A2d 400, 162 
Pa.<Super. 14—Department of Labor 
and Industry v. Unemployment 
Compensation Board of Review, 49 
A.2d 269, 159 Pa.Super. 671. 

83. Ala. — Ex parte Alabama Textile 
Products Corp., 7 So.2d 303, 242 
AJa. 609, 141 AL.R. 87—^Broadway 
V. Bolar, 29 So.2d 687, 38 AUuApp. 
67. 

Colo.—^Industrial Commission v. Ijaz- 
ar, 137 P.2d 406, 111 Colo. 69. 

Del.—^Bigger v. Unemployment Com¬ 
pensation Commission, 46 A.2d 187, 

4 Terry 274, affirmed 53 A.2d 761, 

4 Terry 563. 

Minn.—^Berthiaume v. Christgau, 15 
N.W.2d 115, 218 Minn. 48. 

Neb.—Beechaim v. Falstaff Brewing 
Corp., 36 N.W.2d 233, 160 Neb. 792. 
N.H.—Bte.llahan v. Riley, 46 A.2d 886, 
94 N.H. 48. 

N.J.—W. T. Grant Co. v. Board of 
Review of Unemployment Compen¬ 
sation Commission, 29 A.2d 858, 
129 N.J.Law 402. 

Psa.—^Department of Labor and In¬ 
dustry V. Unemployment Compen¬ 
sation Board of Review, 49 A.2d 
269, 169 PaSuper. 671. 

Employee trained for offloe work 
Work consisting of circulating, 
through shipping department, sta¬ 
pling tags to pieces of cloth that 
were piled on trucks or benches, re¬ 
cording yardages, counting them on 
an adding machine, and operating a 
numbering machi ne at about same 
rate of pay employee had been get- 
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ting before laid off was not ''suitable^ 
work for an employee who had been 
trained for and performed office 
work, and hence refusal of offered 
work did not preclude employee from 
recovering unemployment benefits.— 
Pacific Mills v. Director of Division 
of Employment Sec., 77 N.E2d 418, 
322 Mass. 845. 

84. Ala.—^Ex parte Alabama Textile 
Products Corp., 7 So.2d 303, 242 
Ala- 609, 141 A.L.R. 87—Broadway 
V. Bolar, 29 'So.2d 687, 88 Ala-App. 
67. 

Colo.—^Industrial Commission v. Laz¬ 
ar, 137 P.2d 406, 111 Colo. 69. 

Del.—Bigger v. Unemployment Com¬ 
pensation Commission, 46 Au2d 137, 
4 Terry 274, affirmed 68 A.2d 761, 
4 Terry 553. 

La.—^Richardson v. Administrator, 
Division of Employment Sec. Dept, 
of Labor, App., 28 So.2d 88. 

M in n .—^Berthlaxune v. Christgau, 16 
N.W.2d 115, 218 Minn. 48. 

Neb.—^Beecham v. Falstaff Brewing 
Corp., 36 N.W.2d 288, 160 Neb. 792. 
N.H.—Hallahan v. Riley, 46 A.2d 886, 
94 N.H. 48. 

N.J.—W. T. Grant Co. v. Board of 
Review of Unemployment Compen¬ 
sation Commission, 29 A.2d 868, 
129 N.J.Law 402. 

Pa.—Department of Labor and In¬ 
dustry V. Unemployment Compen¬ 
sation Board of Review, 49 A.2d 
269, 169 Pa.8iiper. 671. 

85. Ala-—E± parte Alabama Textile 
Products Corp., 7 So.2d 303, 242 
Ala. 609, 141 A.L.R 87—^Broadway 
V. Bolar, 29 So.2d 687, 88 Ala.App. 
67. 

Colo.—^Industrial Commission v. Laz¬ 
ar, 137 P.2d 406, 111 Colo. 69. 

DeL—^Bigger v. Unemployment Com¬ 
pensation Commission, 46 A. 2d 137, 

4 Terry 274, affirmed 58 A.2d 761, 4 
Terry 663. 

Neb.—^Beecham v. Falstaff Brewing 
Corp., 36 N.W.2d 233, 160 Neb. 792. 
N.H.—^Hallahan v. Riley, 46 A.2d 886, 
94 N.H. 48. 

N.J.—W. T. Grant Co. v. Board of 
Review of Unemployment Compen¬ 
sation Commission, 29 A.2d 868, 129 
N.J.Law 402. 

Where employee refused to Investi¬ 
gate referral for which he was quali¬ 
fied and for this reason was disal¬ 
lowed unemployment compensation, 
he could not complain on ground 
Job was not suitable because wages 
on job were about one half of what 
his prior earnings were.—Richard¬ 
son V. Administrator, Division of 
Employment Sec., Dept, of Labor, 
Iia.App., 28 So.2d 88. 
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local work in his customary occupation and 
the distance of the available work from his resi¬ 
dence.**^ 

Under some statutory provisions work is not 
deemed suitable and the claimant will not be denied 
benefits for refusing to accept the position offered 


where, as a condition of being employed,** thcr em¬ 
ployee would be required to join a company union,** 
or to resign from,*® or refrain from joining,*i 
any bona fide labor organization, or denied the 
right to retain membership in, and observe the 
lawful rules of, any such organization.** 


86. Ala.—^Broadway v. Bolar, 29 So. 
2d 687, S3 Ala.App. 57. 

—^Industrial Commission v. La¬ 
zar, 137 P.2d 406, 111 Colo. 69. 

Del.— Bigger v. Unemplosnoaent Com¬ 
pensation Commission, 46 A.2d 137, 

4 Terry 274, affirmed 58 A.2d 761, 

4 Terry 653. 

Minn.—^Berthiaume v. Chrlstgrau, 16 
N.W.2d 116, 218 Minn. 48. 

I^eb.—Beecham v. Fdlstaff Brewing 
Corp., 36 N.W.2d 288, 160 Neb. 792. 
N.H.—Hallalxan v. Riley, 46 A.2d 886, 
94 N.H. 48. 

N.J.—W. T. Grant Co. v. Board of 
Review of Unemplosnment Compen¬ 
sation Commission, 29 A.2d 858, 129 
N.J.Law 402. 

Substltate work in anothBr oocnpa- 
tion is not suitable work if unem¬ 
ployed person has reasonable pros¬ 
pects of obtaining: local work in his 
customary occupation. 

Ala.—JBho parte Alabama Textile 
Products Corp., 7 So.2d 303, 242 
Ala. 609, 141 A.L.R. 87. 

Minn.—Berthiaume v. Chrlstgau, 16 
N.W.Sd 116, 218 Minn. 48. 

Xiapse of considerable time 

Althougrh an employee may be jus¬ 
tified in refusing: as unsuitable work 
offered Immediately after separation 
from his job, the situation may 
change after the lapse of a consid¬ 
erable length of time during which 
he has remained idle, and work which 
was unsuitable at the beginning of 
his unemployment may become suit¬ 
able when consideration is given to 
the length of unemployment and the 
prospects of securing his accus¬ 
tomed work. 

Ala—^Broadway v. Bolar, 29 So. 2d 
687, 33 AlaApp. 57. 

N.H.—Hallaban v. Riley, 46 A.2d 
886. 94 N.H. 48. 

87- Ala—Bx parte Alabama Tex¬ 
tile Products Corp., 7 So.2d 303, 
242 Ala 609, 141 JLLuR. 87—Broad¬ 
way V. Bolar, 29 So.2d 687, 33 Ala 
App. 67. 

Colo.—^Industrial Commission v. La¬ 
zar, 137 P.2d 406, 111 Colo. 69. 

Del.—^Bigger v. Unemployment Com¬ 
pensation Conunission, 46 A2d 137, 
4 Terry 274, affirmed 68 A2d 761, 4 
Terry 663. 

•M-inn —^Berthiaume v. Christgau, 16 
N.W.2d 116, 218 Minn. 48. 

Keb.—^Beecham v. FalstalE Brewing 
Corp., 86 N.W.2d 288, 160 Neb. 792. 
N.H.—Hallaban v. Riley, 46 A2d 886, 
94 N.H. 48. 

N.J.—W. T. Grant Co. v. Board of 
Review of Unemployment Compen¬ 


sation Commission, 29 A2d 868, 
129 N.J.Law 402. 

Pa—^Department of Labor and In¬ 
dustry V. Unemplosnnent Compen¬ 
sation Board of Review, 49 A 2d 
269, 159 PaSuper. 571. 

Zn conslderiiig as deoisive the fac¬ 
tor of distance of available work 
fjrom claimant's residence it has been 
held that the commission erred in 
holding work 175 miles from resi¬ 
dence sultabla—Industrial Commis¬ 
sion V. Lazar, 137 P.2d 405, 111 Colo. 
69. 

VolTULtaxy removal 
Where previous work of an em¬ 
ployee is available and suitable, and 
he voluntarily and without Just 
cause puts distance between him 
and it, employee cannot complain 
that such distance has rendered that 
job unsuitable so as to entitle him 
to unemplo 3 nment compensation.— 
Brown-Brockmeyer Co. v. Holmes, 89 
N.B.2d 680, 162 Ohio St 411. 

88. ‘KSoxudltLon of being employed” 
The language, ''condition of being 

employed,** embraces all elements of 
employer and employee relationship 
which customarily attend employ¬ 
ment to same extent as if such con¬ 
ditions were included within precise 
terms of written or oral employment 
contract—^Bigger v. Unemployment 
Compensation Commission, 46 A 2d 
137, 4 Terry, Del., 274, affirmed 63 
A2d 761, 4 Terry 653. 

89. Del.—^Bigger v. Unemployment 
Compensation Commission, 63 A 2d 
761, 4 Terry 663. 

Ohio.—Chambers v. Owens-Ames- 
Kimball Co., 67 N.E.2d 439, 146 
Ohio St 669, 166 AL.R. 1373. 

Pa.—^Barclay White Co. v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, Dept of Labor and Industry, 
60 A2d 336, 366 Pa. 43, certiorari 
denied Seifing v. Barclay White 
Co., 68 S.Ct 63, 832 U.S. 761, 92 
L.Ed. 347. 

90. Del.—^Bigger v. Unemployment 
Compensation Commission, 53 A2d 
761, 4 Terry 663. 

Ohio.—Chambers v. Owens-Ames- 
Kimball Co., 67 N.B.2d 489, 146 
Ohio St 669, 166 AL.R. 1878. 

Pa.—Barclay White Oo. v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, Dept of Labor and Industry, 
50 A2d 836, 866 Pa. 43, certiorari 
denied Seifing v. Barclay White 
Co., 68 S.Ct 68, 882 U.S. 761, 92 
L.Ed. 847. 

Coajitnictioi& 

(1) The words “resign from** in 
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provision are not synonymous with 
word “expxilsion** In labor union rule, 
but mean to give up, surrender, yield, 
relinquish or withdraw from.—Big¬ 
ger V. Unemployment Compensation 
Commission, 46 A.2d 187, 4 Terry, 
Del., 274, affirmed 68 A2d 761, 4 
Terry 553. 

(2) The term “required to resign 
from any labor organization,** as 
used in statute refers to a condition 
in offer of employment and does not 
embrace a situation where offer is 
unconditional and termination of mi- 
ion affiliation would result from un¬ 
ion's act.—Barclay White Co. v. Un- 
emplo 3 rment Compensation Board of 
Review, Dept, of Labor and Industry, 
50 A2d 836, 866 Pa. 43, certiorari de¬ 
nied Seifing V. Barclay White Co., 68 
S.CL 68, 882 U.S. 761, 92 L.Ed. 847. 

(3) Fact that unemployed painter 
would have been subject to a penalty 
by his union, if he had accepted new 
work offered him by the employment 
service, did not justify his refusal to 
accept the new work under provision 
of the Unemployment Compensation 
Act that benefits under the act shall 
not be denied for refusal to accept 
new work if, as a condition of being 
employed, individual would be re¬ 
quired to resign from any bona fide 
labor organization.—^Bigger v. Unem¬ 
ployment Compensation Commission, 
68 A2d 761, 4 Terry, Del., 653. 

91. Del.—^Bigger v. Unemployment 
Compensation Commission, 63 A 2d 
761, 4 Terry 663. 

Ohio.—Chambers v. Owens-Ames- 
Kimball Co., 67 N.B.2d 439, 146 
Ohio St 669, 165 AL.R. 1373. 

Pa—Barclay White Co. v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, Dept, of Labor and Indus¬ 
try, 60 A2d 336, 366 Pa 43, cer¬ 
tiorari denied Seifing v. Barclay 
White Co., 68 S.Ct 63, 332 U.S. 761. 
92 L.Ed. 347. 

92. Ohio.—Chambers v. Owens-Ames- 
£Klmball Co., 67 N.E.2d 439, 146 
Ohio St 569, 165 AL.R. 1373. 

Construction. 

(1) Under statute providing that 
right to unemployment compensation 
shall not be lost because of refusal 
of new work if, as a “condition of 
being so employed," employee would 
be denied right to retain membership 
in and observe the lawful rules of 
any labor organization, quoted phrase 
means that, as requisite of being em¬ 
ployed, Individual shall be denied by 
his prospective employer the right 
described, and does not refer to any 
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§ 202. Capability and Availability of Em¬ 
ployee 

Under the provisions of the unemployment compen¬ 
sation statutes, an individual must be able to work and 
available for work In order to be entitled to unemploy¬ 
ment benefits. 


81 C.J.S. 

Under the provisions of the unemployment com¬ 
pensation statutes, an individual must be able to 
work and available for work,®^ in his usual trade or 
occupation or in any other trade or occupation for 
which he is reasonably fitted,®^ in order to be en- 


result which may affect such indi¬ 
vidual In his riffht to benefits by vir^ 
tue of imposition of some rule or 
regrulation of labor org^ization of 
which he Is a member.—Chambers 
V. Owens-Ames-Kimball Co., supra. 

(2) An Interpretation of statute 
which would permit member of labor 
organization to refuse offer of work 
on ground that its acceptance would 
violate rules of his organization and 
still remain eligible for unemploy¬ 
ment compensation benefits, while 
nonmember of labor organization 
would not be eligible for such bene¬ 
fits if he refused to accept same 
work tendered under same circum¬ 
stances, would result in unconstitu¬ 
tional operation of the statute.— 
Chambers v. Owens-AmesnBIimball 
Co., supra. 

(3) Unemployed union member lost 
right to unemployment compensa^ 
tion benefits because of refusal to ac¬ 
cept tendered employment on non¬ 
union job, notwithstanding under 
rules of his union working on such 
job would have made him subject to 
fine, suspension, or expulsion from 
union.—Chambers v. Owens-Ames- 
samball Co., supra. 

93. Ala.—^Department of Indus. Re¬ 
lations V. Tomlinson, 86 So.2d 496, 
261 Ala. 144—Department of Indus. 
Relations v. Mann, 50 So.2d 780, 85 
Ala.App. 605, certiorari stricken 
Mann v. Department of Indus. 
Relations. 60 So.2d 786, 256 Ala. 
201 . 

Ariz.—Salcrlson v. Pierce, 186 P.2d 
528. 66 Arlz. 162, 173 AL.R. 489. 
Conn.—Stella v. Downyfiake Restau¬ 
rant. 11 A.2d 848, 126 Conn. 441. 
Del.—^Lore v. Unemployment Com¬ 
pensation Commission, Super., 86 
A.2d 856—Ashmore v. Unemploy¬ 
ment Compensation Commission. 
Super., 86 A.2d 761. 

Ind.—^Nelson v. Review Board of Ind. 
Employment Sea Division, 82 N.EL 
2d 523, 119 Ind.ArD. 10. 

Md.—^Tucker v. American Smelting 
& Refining Co.. 55 A.2d 692. 189 
Md. 250. 

Mass.—Weiner v. Director of Divi¬ 
sion of Employment Sea, 99 N.E.2d 
57, 327 Mass. 360—Corrado v. Di¬ 
rector of Division of Employment 
Sea, 92 N.E.2d 379, 325 Mass. 711. 
Minn.—^Berthiaume v. Christgau, 15 
]Sr.W.2d 116, 218 Minn. 48. 

Mo.—^Donnelly Garment Co. v. Kei¬ 
tel, 193 S.W.2d 677, 854 Mo. 1188— 
Haynes v. Unemployment Compen¬ 
sation Commission, 183 S.W.2d 77, 
853 Mo. 640. 


N.J.—Valenti v. Board of Review of 
Unemployment Compensation Com¬ 
mission, 72 A.2d 616, 4 N.J. 287— 
Muraski v. Board of Review of Un- 
emplosment Compensation Com¬ 
mission, 56 A.2d 713, 136 N.J.Law 
472—W. T. Grant Co. v. Board of 
Review of Unemployment Compen¬ 
sation Commission, 29 A.2d 858, 
129 N.J.Law 402. 

Ohio.—^Brown-Brockmeyer Coi. v. 

Board of Review, Bureau of Unem¬ 
ployment Compensation, 45 N.E.2d 
162, 70 Ohio App. 870. 

Pa.—Schomsteln v. Unemployment 
Compensation Board of Review, 90 
A.2d 266, 171 Pa.Super. 162—Bliley 
Elea Co. v. Unemplosment Com¬ 
pensation Board of Review, 45 A. 
2d 898, 168 Pa.Super. 548. 
Tenn.—Adams v. American Lava 
Corp., 216 S.W.2d 728, 188 Tezm. 
69. 

Tex.—(Keen v. Texas Unemplosment 
Compensation Commission. Civ. 
App., 148 S.W.2d 211. 

Puzpoae of pxovlsloiL 

(1) The basic purpose of reauire- 
ments that claimant be able to work 
and available for work is to es¬ 
tablish that a claimant is actually 
and currently attached to the labor 
force.—Shellhammer v. Unemploy¬ 
ment Compensation Board of Review, 
67 A.2d 439, 162 Pa.Super. 327—Bli¬ 
ley Elea Co. v. Unemployment Com¬ 
pensation Board of Review, 45 A.2d 
898, 158 Pa.Super. 648. 

(2) The purpose of the provision 
is to test the claimant’s attachment 
to a labor market. 

Del.—Ashmore v. Unemployment 
Compensation Commission. Super., 
86 A.2d 761. 

N.H.—^Roukey v. Riley, 77 A.2d 80, 
96 N.H. 351. 

<3) Its purpose is to determine if 
he Is unemployed because of lack of 
suitable job opportunities or for 
some other reason as physical in¬ 
capacity OP unwilllngrness to work.— 
Roukey v. Riley, supra. 
finvoluzLtary niLavailability 

The unavailability for work must 
be involuntary and without fault In 
order to deprive a claimant of bene¬ 
fits.—Garcia v. California Employ¬ 
ment Stabilization Commission. 161 
P.2d 972, 71 Cal.App.2d 107. 

Phrases oonstmed 

The phrase ‘‘able to work,” In pro¬ 
vision means physical capability to 
work, while phrase ’'available for 
work” means readiness to work.— 
Hinkle v. Lennox Furnace Co., 83 N. 
E.2d 903, 84 Ohio App. 478, affirmed 
83 N.E.2d 521, 150 Ohio St 471. 
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94. Mass.—Weiner v. Director of 
Division of Emplosnnent Sea, 99 
N.R2d 67, 327 Mass. 860—^Pacific 
Mills V. Director of Division of 
Employment Sea, 77 N.E.2d 413, 
822 Mass. 345. 

Ohio.—K o n t e r v. Unemployment 
Compensation Board of Review, 76 
N.B.2d 611, 148 Ohio St 614—Kut 
V. Albers Super Markets, 66 N.E.2d 
643, 146 Ohio St 522, appeal dis¬ 
missed 67 S.Ct 86, 329 U.S. 669, 
91 L.Ed. 590, rehearing denied 67 
S.Ct 186, 329 U.S. 827, 91 L.Ed. 702 
—^Hinkle v. Lennox Furnace Co., 
83 N.E.2d 903, 84 Ohio App. 478, 
affirmed 83 N.E.2d 521, 150 Ohio 
St 471—Craig v. Bureau of Un¬ 
employment Compensation, 83 N.E. 

! 2d 628, 83 Ohio App. 247—Brown- 
Brockmeyer Co. v. Board of Re¬ 
view, Bureau of Unemployment 
Compensation, 45 N.E.2d 152, 70 
Ohio App. 370—^Blum v. State, 
Com.Pl., 106 N.E.2d 71—^Moore v. 
Bureau of Unemplosment Compen¬ 
sation, 11 Ohio Supp. 105, reversed 
on other grounds 56 K.E.2d 520, 
73 Ohio App. 362. 

The word "fitted'* as used In pro¬ 
vision refers to training or experi¬ 
ence and is not synonymous with the 
word "suitable.”—^Hinkle v. Lennox 
Furnace Co., 83 N.E2d 903, 84 Ohio 
App. 478, affirmed 83 N.E.2d 521, 150 
Ohio St 471—^Brown-Brockmeyer Co. 
V. Board of Review, Bureau of Un¬ 
employment Compensation, 45 N.E.2d 
152, 70 Ohio App. 370. 

Similar employmeiLt 
In order to establish availability 
for work a claimant must be ready 
and willing to accept available em¬ 
ployment similar to that which has 
been claimed to have been lost— 
Bergen Point Iron Works v. Board of 
Review of Unemployment Compen¬ 
sation Commission, 57 A.2d 231, 665, 
136 N.J.Law 645, reversed on other 
grounds 61 A.2d 267, 137 N.J.Law 685. 

Work which nlaluiant liaa been do¬ 
ing 

(1) In order to be entitled to ben¬ 
efits, the unemployed individual must 
be able to do, and available for, work 
which he has been doing.—Judson 
Mills V. South Carolina Unemploy¬ 
ment Compensation Commission, 28 
SJE:.2d 536, 204 S.a 87. 

(2) In order to be "available for 
work” does not necessarily mean 
available for some work other than 
the former employer’s.—Schettino v. 
Administrator, Unemployment Com¬ 
pensation Act 83 A.2d 217, 138 Conn. 
253. 
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titled to unemployment benefits. Unemplojnnent 
'benefits are not for those who are incapable of 
working®® because of illness,®® since the statutes 
providing for unemplo3rment benefits are not to be 
considered as providing for health insurance.®^ 

§ 203. — Availability for Work in General 

since there Is no hard and fast rule as to what con¬ 
stitutes availability within the meaning of statutes pro¬ 
viding that an Individual must be available for work In 
order to be entitled to unemployment compensation bene¬ 
fits, availability for work depends largely on the facts 
and circumstances of each case. 


While the phrase "available for work*' as used 
in statutes providing that an individual must be 
available for work in order to be entitled to unem¬ 
ployment compensation benefits has been defined,®® 
and must be taken in its plain or ordinary and 
usual sense,®® it is not susceptible of a precise defi¬ 
nition,i and no clear line can be drawn between 
availability and unavailability.® Since there is no 
hard and fast rule as to what constitutes availa¬ 
bility for work within the meaning of the stat¬ 
utes,® it depends largely on the facts and circum¬ 
stances of each case,^ considered against the back- 


dS. Mass.—Weiner v. Director of 
Division of Dmplosnaaent Sec., 99 
57, 327 Mass. 860—Rivers 

V. Director of Division of Employ¬ 
ment Security, 82 N.E.2d 1, 828 
Mass. 339. 

96. Mass.—^Rivers v. Director of Di¬ 
vision of Employment Security, 
supra. 

Ohio.—^Brown-Brockmeyer Co. v. 
Board of Review, Bureau of Unem¬ 
ployment Compensation, 45 N.E.2d 
162. 70 Ohio App. 870. 

Physical and mental niiiess 
Pa.—Glen Alden Coal Co. v. Unem¬ 
ployment Compensation Board of 
Review, 90 A.2d 831, 171 Pa.Super. 
825. 

97- Mass.—^Rivers v. Director of Di¬ 
vision of Employment Security, 82 
K.E.2d 1. 823 Mass. 339. 

N.J.—^Valenti v. Board of Review of 
Unemployment Compensation Com¬ 
mission, 72 A.2d 616, 4 N.J. 287. 

PTot la nature of sick heneAts 
Ohio.—^Hinkle v. Lennox Furnace Co., 
83 N.R2d 908, 84 Ohio App. 478, 
affirmed 83 N.E.2d 521, 150 Ohio 
St. 471—^Brown-Brockmeyer Co. v. 
Board of Review, Bureau of Unem¬ 
ployment Compensation, 45 N.E.2d 
162, 70 Ohio App. 870. 

98. Ooastmotioa of statutory dellai- 
tloa 

The application of definition of 
''available for work" In Unemploy¬ 
ment Compensation Act hingres to a 
great extent on the si^ificance and 
shade of emphasis to be gdven to the 
various verbs, adjectives, and ad¬ 
verbs used therein, when considered 
in the ligrht of the particular situa¬ 
tion presented.—Jacobs v. Office of 
Unemplosrment Compensation and 
Placement, 179 P.2d 707, 27 Wash.2d 
641. 

99. Mo.—Haynes v. Unemployment 
Compensation Commission, 183 S. 

W. 2d 77, 363 Mo. 640. 

Oommunlty where work is available 

In order - that one may be "avail¬ 
able for work” within meaning: of 
statute, a person must be available 
for work in a community where worit 
is available.—-Kontner v. Unemploy- 
,ment Cotnpensatlon Board of Review, 
■T6 2r.E.2d 611, 148 Ohio St. 614. 


1. Ill.—^Plelszlg: V. Board of Re¬ 
view of Division of Unemployment 
Compensation of Dept of Labor, 
104 N.E.2d 818, 412 IlL 49. 

2- Ill*—^Pleiszig: V. Board of Review 
of Division of Unemployment 
Compensation of Dept of Labor, 
supra. 

3. Ala.—^Department of Indus. Re¬ 
lations V. Tomlinson, 86 So.2d 496, 
261 Ala. 144. 

ni.—^Mohler v. Department of Labor, 
97 N.E.2d 762, 409 HI. 79. 

Ind.—^Bennett v. Review Board of 
Ind. Emploment Sec. Division, 
App., 102 K.E.2d 883. 

Neb.—Hunter v. MUler, 27 N.W.2d 
638, 148 Neb. 402. 

Ohio.—Shannon v. Bureau of Unem¬ 
ployment Compensation, 97 N.E.2d 
425, 156 Ohio St 53—^Leonard v. 
Unemployment Compensation 
Board of Review, 76 N.B.2d 667, 
148 Ohio St 419. 

Wash.—Jacobs v. Office of Unem¬ 
ployment Compensation and Place¬ 
ment 179 P.2d 707, 27 Wash.2d 
641. 

TIhavallablllty 

Under statute making: availability 
for employment a prerequisite to ob¬ 
taining unemployment compensation, 
the enumerated circumstances ren¬ 
dering a claimant unavailable for 
work are not exclusive.—Walton v. 
Wilhelm, 91 N.B.2d 873, 120 Ind.App. 
218—^Nelson v. Review Board of Ind. 
Employment Sec. Division, 82 N.E.2d 
623, 119 IndA.pp. 10. 

4. Ala.—^Department of Indus. Re¬ 
lations V. Tomlinson, 36 So.2d 496, 
251 Ala. 144. 

Conn.—Schettlno v. Administrator 
Unemployment Compensation Act 
83 A 2d 217, 138 Conn. 253. 

Ill.—^Pleiszig V. Board of Review of 
Division of Unemployment Com¬ 
pensation of Dept of Labor, 104 N. 
E.2d 818, 412 Ill. 49—Mohler v. De¬ 
partment of Labor, 97 N.E.2d 762, 
409 Ill. 79. 

Ind.—^Bennett v. Review Board of 
Ind. Employment Sec. Division, 
App., 102 N.E.2d 388—Walton v. 
Williams, 91 N.B.2d 373, 120 Ind. 
App. 218—Nelson v. Review Board 
of Ind. Employment Sec. Division, 

I 82 N.E.2d 623, 119 Ind.App. 10. 


Neb.—Hunter v. Miller, 27 N.W.2d 
638. 148 Neb. 402. 

Ohio.—Shannon v. Bureau of Unem¬ 
ployment Compensation, 97 N.E.2d 
425, 155 Ohio St 53—^Leonard v. 
Unemplosnnent Compensation 
Board of Review, 75 N.E.2d 567, 
148 Ohio St 419. 

Tenn.—^Ezell v. Hake, 198 SJW.2d 
809, 184 Tenn. 319. 

Wash.—Jacobs v. Office of Unem- 
plosrment Compensation and Place¬ 
ment 17® P.2d 707, 27 Wash.2d 641. 
Xft is not feasible to promulgate a 
general rule^ but the facts and cir¬ 
cumstances ef each case must be 
considered in determining whether 
unemployment compensation claim¬ 
ant is available for work as required 
by unemployment compensation law. 
—^Roukey v. Riley, 77 A2d SO, 96 
N.H. 361. 

Claimants held available for work 
Conn.—^Reger v. Administrator, Un¬ 
employment Compensation Act 46 
A2d 844, 132 Conn. 647—Stella v. 
Downyflake Restaurant 11 A2d 
848, 126 Conn. 441. 

Ind.—^Nelson v. Review Board of 
Ind. Employment Sec. Division, 82 
N.E.2d 528, 119 Ind.App. 10. 

N.T.—Smith v. Murphy, 46 N.Y.S.2d 
774, 267 APP.D1V. 468. 

Ohio.—^Hinkle v. Lennox Furnace Co.. 
83 N.R2d 521, 150 Ohio St 471— 
Leonard v. Unemplosmient Com¬ 
pensation Board of Review, 75 N. 
E.2d 567, 148 Ohio St 419—Wller 
V. Board of Review, Bureau of Un¬ 
employment Compensation, 80 N.E. 
2d 190, 81 Ohio App. 489—Nelson 
y. Van Horn Const Co., Com.Pl., 
102 N.B.2d 67. 

Pa—^Hoffstot V. Unemployment Com¬ 
pensation Board of Review, 63 A2d 
355, 164 PaSuper. 43—Mee*s Bak¬ 
ery v. Unemplosrment Compensa¬ 
tion Board of Review, 66 A2d 886, 
162 PaSuper. 183. 

Olaimaats held not available for 
work 

(1) In general. 

Cal.—^Loew*s Inc., v. California Em¬ 
ployment Stabilization Commis¬ 
sion, 172 P.2d 988, 76 Cal.App.2d 
231. 

Ga—Huiet v. Atlanta Gas Light Co., 

I 28 S.E.2d 83, 70 OaApp. ^33. 
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ground of the purposes and objectives of the legis- 
lation.5 

The availability for work requirement has been 
said to be satisfied when an individual is willing. 


able, and ready to accept suitable work or employ¬ 
ment,® which he does not have good cause to re- 
£use,7 that is, when he is genuinely attached to 
the labor market® A claimant has been required 


Idalio.—Claim of Ja<^on, 195 P.2d 
844, 68 IdalLO 360. 

Ind.—Bedwell v. Review Board of 
Ind. Employment Sec. Division, 88 
K.R2d 916, 119 IndJLpp. 607—Nel¬ 
son V. Review Board of Ind. Em¬ 
ployment Sec. Division, 82 N.E.2d 
623, 119 Ind.App. 10—Welch v. Re¬ 
view Board of Employment Secur¬ 
ity Division of Indiana, 58 N.E.2d 
868, 115 Ind.App. 230. 

Mass.—Weiner v. Director of Divi¬ 
sion of Emploinnent Sec., 99 N.EL2d 
57, 827 Mass. 360. 

Mich.—Dwyer v. Appeal Board of 
Mich. Unemployment Compensar 
tlon Commission, 82 N.W.2d 434, 
821 Mich. 178. 

Mo.—Wagner v. Unemployment Com¬ 
pensation Commission, 198 S.W.2d 
842, 856 Mo. 805—Donnelly Gar¬ 
ment Co. V. Keitel, 198 S.W.2d 677, 
854 Mo. 1138. 

N.J.—W. T. Grant Co. v. Board of 
Review of Unemployment Compen¬ 
sation Commission, 29 A.2d 858, 129 
N.J.Liaw 402—Boyer v. Board of 
Review of Unemployment Compen¬ 
sation Commission, 66 A.2d 548, 4 
N.J.Super. 148. 

N.T.—Sorrentino v. Corsi, 100 N.T.S. 
2d 794, 277 App.Div. 1073—Salavar- 
ria V. Murphy, 48'N.T.S.2d 899, 266 
App.Div. 933. 

Ohio.—^Brown-Brockmeyer Co. v. 

Board of Review, Bureau of Unem¬ 
ployment Compensation, 45 N.E.2d 
152, 70 Ohio App. 370—Blum v. 
State, Com.Pl., 106 N.E.2d 71. 

Pa.—Schornstein ■ v. Unemployment 
Compensation Board of Review, 90 
A.2d 255, 171 Pa.Super. 162. 
Waah.-^acobs v. Office of Unem¬ 
ployment and Placement, 179 P.2d 
707, 27 Wash.2d 641, 

(2) Claimant refusing to return to 
former Job.—Huiet v. Schwob Mfg. 
Co., 27 S.E.2d 748, 196 Ga. 855, con¬ 
formed to 28 S.E.2d 184, 70 Ga.App. 
226. 

(8) Claimant on vacation without 
pay.—^Mattey v. Unemployment Com¬ 
pensation Board of Review, 63 A.2d 
429, 164 Pa.Super. 86. 

ZSmployees on strike 

(1) An employee who was on 
strike was not available for work so 
as to be eligible to receive benedts.— 
Board of Review v. Mid-Continent 
Petroleum Corp., 141 P.2d 69, 198 
Old. 36. 

(2) Members of a union partici¬ 
pating in a strike which closed down 
the employer’s plant are not avail¬ 
able for work within the meaning of 
the statute.—Adams v. American 
Lava Corp., 216 S.W.2d 728, 188 
Tenn. 69—Clinton v. Hake^ 206 S.W. 
2d 889, 185 Tenn. 476. 


(8) An employee who voluntarily 
and actively participated In strike by 
agreeing to do, and doing, picket 
duty made himself unavailable for 
work.—Tucker v. American Smelting 
& Refining Co.. 55 A.2d 692, 189 Md. 
250. 

5. Ind.—Walton v. Wilhelm, 91 N.E. 

2d 878, 120 IndJkpp. 218. 
a Conn.—Schettino v. Administra¬ 
tor, Unemployment Compensation 
Act, 83 A.2d 217, 188 Conn. 258— 
Leclerc v. Administrator, Unem- 
plosnnent Compensation Act, 78 A. 
2d 560, 187 Conn. 488—Reger v. Ad¬ 
ministrator, Unemployment Com¬ 
pensation Act, 46 A.2d 844, 182 
Conn. 647. 

Del.—Ashmore v. Unemployment 
Compensation Commission, Super., 
86 A.2d 751. 

HI.—^Mohler v. Department of Labor, 
97 N.E.2d 762, 409 HI. 79. 

Mich.—Dwyer v. Appeal Board of 
Mich. Unemployment Compensa^ 
tlon Commission, 32 N.W.2d 434, 
821 Mich. 178. 

Neb.—Hunter v. Miller, 27 N.W.2d 
638, 148 Neb. 402. 

N.H.—Roukey v. Riley, 77 A.2d 80, 
96 N.H. 351. 

N.J.—Valenti v. Board of Review of 
Unemployment Compensation Com¬ 
mission, 72 A.2d 616, 4 N.J. 287— 
Muraski v. Board of Review of Un¬ 
employment Compensation Com¬ 
mission, 66 A.2d 713, 136 N.J.Law 
472. 

Ohio.—Leonard v. Unemployment 
Compensation Board of Review, 76 
N.E.2d 567, 148 Ohio St 419. 

*’The test of availability redulres 
a claimant to be ready, able, and 
willing at all times to accept suit¬ 
able employment”—^Bedwell v. Re¬ 
view Board of Ind. Employment Sec. 
Division, 88 N.E.2d 916, 917, 119 Ind. 
App. 607. 

Most recent or customary work 
As long as claimant is ready, will¬ 
ing, and able to accept some substan¬ 
tial and suitable work, he has met 
statutory requirements of availabil¬ 
ity and it is not required that he be 
available for his most recent work or 
his customary work. 

Ind.—^Miles v. Review Board of Ind. 
Employment Sea Division, 96 N.E. 
2d 128, 120 Ind.App. 686. 

Pa.—Shellhammer v. Unemployment 
Compensation Board of Review, 67 
A.2d 489, 162 Pa.Super. 827—Bli¬ 
ley Elea Co. v. Unemplosnment 
Compensation Board of Review, 45 
A.2d 898, 158 Pa.Super. 548. 
Temporary or full time 

(1) The test of availability for 
employment requires that claimant 
be at all times ready, able, and will- 

3Q2 


ing to accept suitable emplosntnent 
temporary or full time.—Schornstein 
V. Unemployment Compensation 
Board of Review, 90 A.2d 255, 171 Pa. 
•Super. 162—^Romiski v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 82 A.2d 565, 169 Pa.Super. 106 
—^Pinto V. Unemployment Compen¬ 
sation Board of Review, 79 A.2d 802, 
168 Pa.Super. 640—Welland v. Un- 
emplosrment Compensation Board of 
Review, 76 A.2d 457, 167 Pa.Super. 
664—^Mattey v. Unemployment Com¬ 
pensation Board of Review, 63 A.2d 
429, 164 Pa.Super. 86. 

(2) An unemployed worker is not 
Justified in refusing part-time or 
temporary work. 

Ind.—^Miles v. Review Board of Ind. 
Employment Sea Division, 96 N.E. 
2d 128, 120 Ind.App. 685. 

Pa.—^Bliley Elea Co. v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 45 A.2d 898, 158 Pa.Super. 
648. 

(8) A worker who is ready, will¬ 
ing, and able to accept part-time or 
temporary employment cannot be 
classified as unavailable.—^Bliley 
Elec. Co. V. Unemployment Compen¬ 
sation Board of Review, 45 A.2d 898, 
158 PaSuper. 648. 

7- Conn.—Reger v. Administrator 
Unemployment Compensation Act, 
46 A.2d 844, 182 Conn. 647. 

Del.—Ashmore v. Unemplojment 
Compensation Commission, Super., 
86 A.2d 751. 

HI.—^Mohler v. Department of Labor, 
97 N.E.2d 762, 409 HI. 79. 

Neb.—Hunter v. Miller, 27 N.W.2d 
638, 148 Neb. 402. 

N.H.—Roukey v. Riley, 77 A.2d 30, 
96 N.H. 361. 

N.J.—Valenti v. Board of Review of 
Unemployment Compensation Com¬ 
mission, 72 A.2d 516, 4 N.J. 287— 
Muraski v. Board of Review of Un¬ 
employment Compensation Com¬ 
mission, 56 A.2d 713, 186 N.J.Law 
472. 

Ohio.—Leonard v. Unemployment 
Compensation Board of Review, 76 
N.B.2d 667, 148 Ohio St 419. 
Suitability of work see supra S 201. 

AvaUahUlty for work requires no 
more than availability for suitable 
work which claimant has no good 
cause for refusing. 

Cal.—Garcia v. California Employ¬ 
ment Stabilization Commission, 161 
P.2d 972, 71 Cal.App.2d 107. 

Idaho.—Bteigadone v. Kirkpatrick, 154 
P.2d 181, 66 Idaho 65. 

8. Conn.—Schettino v. Administra^ 
tor Unemployment Compensation 
Act 83 A.2d 217, 138 Conn. 263— 
Reger v. Administrate; Unemploy- 
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to show that he has acted in good faith,^ and has 
made a reasonable effort to secure suitable em- 
plo 3 rment of a character which he is qualified by 
past experience or training to perform.^® Thus, a 
claimant who remains passive and waits for work 
to seek him out,ii and who merely files a claim, 


registers for work, and reports weeklyi^ is not 
available for work within the meaning of the stat¬ 
ute, and, therefore, is not entitled to benefits. It 
has been stated that the test of availability is sub¬ 
jective in nature,^® since whether or not a claim¬ 
ant is in fact available for work depends to a 


ment Compensation Act, 46 A.2d 
844, 182 Conn. 647. 

Del.—^Ashmore v. Unemployment 

Compensation Commission, Super., 
86 A.2d 761. 

HI.—Mohler v. Department of LaJbor, 
97 N.K2d 762, 409 Ill. 79. 

Mich.—Dwyer v. Appeal Board of 
Mich. Unemployment Compensar 
tion Commission, 32 N.W.2d 484, 
321 Mich. 178. 

Neb.—Hunter v. Miller, 27 N.W.Sd 
638, 148 Neb. 402. 

N.H.—^Roukey v. Riley, 77 A-2d 80, 
96 N.H. 351. 

N.J.—fVaJenti v. Board of Review of 
Unemployment Compensation Com¬ 
mission, 72 A.2d 616, 4 N.J. 287— 
Muraski v. Board of Review of Un¬ 
employment Compensation Com¬ 
mission, 66 A.2d 718, 136 N.J.Liaw 
472. 

Availability ixLVOlvea aa. actual at- 
tadmisiLt to the labor force.—Ben¬ 
nett V. Review Board of Ind. Employ¬ 
ment SeCk Division, Ind.App., 102 
N.E.2d 383—^Mlles v. Review Board 
of Ind. Emplojrment Sec. Division, 
96 N.E.2d 128, 120 IndA.pp. 686— 
Walton V. Wilhelm, 91 N.Ew2d 373, 120 
IncLApp. 218. 

AppUoant most be exposed uiu 
equivocally to the labor market— 
Schettlno v. Administrator, Unem¬ 
ployment Compensation Act, 83 A 2d 
217, 138 Conn. 263—^Leclerc v. Admin¬ 
istrator, Unemployment Compensa¬ 
tion Act 78 A,2d 660, 137 Conn. 438— 
Refirer v. Administrator, Unemploy¬ 
ment Compensation Act 46 A2d 844, 
132 Conn. 647. 

£abor market 

(1) The labor market must be de¬ 
scribed in the terms of the indi¬ 
vidual, since it is the availability of 
an individual that is required to be 
tested; and, in determiningr whether 
individual is entitled to unemploy¬ 
ment benefits, question is not wheth¬ 
er individual has reasonable oppor¬ 
tunity to get work of kind he can do, 
but whether there is a labor market 
—^Reger v. Administrator, Unemploy 
ment Compensation Act, supra 

(2) A labor market for an indi¬ 
vidual exists where there is a market 
for the type of services which he of¬ 
fers in the geographical area in 
which he offers thenci, and market in 
this sense does not mean that job var 
cancies must exist, since purpose of 
Unemployment Compensation Act is 
to compensate for lack of appropriate 
job vacancies, but market means only 
that the type of services which in¬ 
dividual is offering is generally per¬ 


formed in geographical area in which 
he is offering them. 

Conn.—^Reger v. Administrator, Un¬ 
employment Compensation Act, su¬ 
pra. 

Del.—^Ashmore v. Unemployment 
Compensation Commission, Super., 
86 A2d 761. 

(8) Individual held attached to la¬ 
bor market—Roukey v. Riley, 77 
A2d 30, 96 N.H. 361. 

(4) Where employer as a matter 
of business policy discontinued fur¬ 
nishing home garment work which 
employee had done for many years, 
and physical condition of employee 
restricted his employment to home 
work, and only three individuals were 
engaged in that type of work in area 
in which employee resided, employee 
was not in the labor market—Valenti 
V. Board of Review of Unemploy¬ 
ment Compensation Commission, 72 
A2d 616, 4 N.J. 287. 

(5) Where claimant had partici¬ 
pated aa writer and performer in 
vaudeville and television shows at 
college, at various summer resorts 
and in armed services, and follow¬ 
ing discharge from army claimant 
obtained work with the textile firm 
and worked there for approximately 
three years until laid off because of 
seasonal lull, and claimant did not 
return to work and did not look for 
work in textile field because he was 
looking for work as a professional 
writer, he withdrew from labor mar¬ 
ket and rendered himself unavailable 
for employment for which he was 
reasonably fitted by training and ex¬ 
perience.—In re Gilbert, 103 N.T.S.2d 
63, 278 AppJDiv. 733. 

9. Ala.—^Department of Indus. Rela¬ 
tions V. Tomlinson, 36 So.2d 496, 
251 Ala 144—Department of Indus. 
Relations v. Mann, 60 So.2d 780, 35 
AlaApp. 605, certiorari stricken 
Mann v. Department of Indus. Re¬ 
lations, 60 So.2d 786, 255 Ala 201. 
Ind.—Bennett v. Review Board of 
Ind. Employment Sec. Division, 
App., 102 N.E.2d 883—^Miles v. Re¬ 
view Board of Ind. Employment 
Sec. Division, 96 N.B.2d 128, 120 
Ind.App. 685—Walton v. Wilhelm, 
91 N.E.2d 878, 120 Ind.App. 218. 
Ohio.—Shannon v. Bureau of Un¬ 
employment Compensation, 97 N.B. 
2d 425, 155 Ohio SL 63—Nelson v. 
Van Horn Const. Co., Com.Pl., 102 
N.E.2d 67. 

A professed wUUiigiLBSS to work 
accompanied by or following conduct 
wholly Inconsistent therewith will 
not serve to establish availability.— 
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Bennett v. Review Board of Ind. Em- 
plosrment Sec. Division. IndApp., 102 
N.B.2d 383—^Miles v. Review Board 
of Ind. Employment Sec. Division, 96 
N.R2d 128, 120 Ind.App. 686—Walton 
V. Wilhelm, 91 N.E.2d 878, 120 Ind. 
App. 218. 

10. Ala—Department of Indus. Re¬ 
lations V. Tomlinson, 36 So.2d 496, 
261 Ala 144—Department of Indus. 
Relations v. Mann, 50 So.2d 780, 86 
AlaApp. 605, certiorari strlcdcen 
Mann v. Department of Indus. Re¬ 
lations, 60 So.2d 786, 255 Ala 201. 

Ohio.—Shannon v. Bureau of Unem¬ 
ployment Compensation, 97 NJB2.2d 
426, 166 Ohio St. 63—Nelson v. Van 
Horn Const. Co., Com.PL, 102 NJBL 
2d 67. 

Some effort 

In order to be “available for wortc," 
one should make some effort to ob¬ 
tain employment, going out within 
a reasonable distance of one's home 
in search of emplosrment, and not re¬ 
ly entirely on employment service 
and relatives and friends.—^Boyer v. 
Board of Review of Unemployment 
Compensation Commission, 66 A2d 
643, 4 N.J.Super. 148. 

11. Ala—Department of Indus. Re¬ 
lations V. Tomlinson, 86 So.2d 496, 
261 Ala 144—^Department of In¬ 
dustrial Relations v. Wall, 41 So.2d 
611, 34 AlaApp. 630. 

Claimaat must be aictively in 
search of work and not merely pas¬ 
sively available and waiting for 
work.—Wagner v. Unemployment 
Compensation Commission, 198 S.W. 
2d 342, 866 Mo. 806. 

12. Ala—^Department of Indus. Re¬ 
lations V. Tomlinson, 86 So.2d 496, 
251 Ala 144—Department of Indus. 
Relations v. Mann, 60 So.2d 780, 
35 AlaApp. 605, certiorari stricken 
Mann v. Department of Indus. Re¬ 
lations. 50 So.2d 786, 255 Ala 201. 

Ohio.—Shannon v. Bureau of Unem¬ 
ployment Compensation, 97 N.E.2d 
425, 165 Ohio St. 63. 

BegistratioxL and aa expressed wlUU 
Ingaess to accept work do not of 
themselves establish availability for 
work.—^Mohler v. Department of Lar 
bor, 97 NJS.2d 762, 409 Rl. 79. 

13. Conn.—Schettlno v. Administra;- 
tor. Unemployment Compensation 
Act, 88 A.2d 217, 138 Conn. 253— 
Reger v. Administrator, Unemploy¬ 
ment Compensation Act, 46 A.2d 
844, 132 Conn. 647. 

HI.—^Mohler v. Department of Liabor, 
97 N.B.2d 762, 409 HI. 79. 
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great extent on bis mental attitude, that is, whether 
he wants to go to work or is content to remain 
idle.1^ 

In determining the question of availability for 
work, all relevant factors and circumstances should 
•be considered,such as the interest of the claim¬ 
ants^ and the probability of his assertions in the 
light of admitted facts.^^ 

The mere fact that a claimant, at the time of filing 
his application for benefits, seeks work only in his 
usual occupation does not of itself establish that 
he is not available for work,S8 and a claimant, who 
has had full-time employment in an occupation in 
which he is particularly trained and skilled, but 
who is unemployed at the time of filing his claim 
through no fault of his own, may be held to be 
available for work even if at the time of filing his 
claim he refuses to accept employment in any trade 
other than his usual occupation, provided it is es¬ 


tablished that good prospects exist for obtaining 
emplo 3 rment in his occupation on a full-time basis 
witiiin a reasonable time.^^ 

§ 204. — Conditions and Restrictions De¬ 
manded by Claimant 

A claimant may render himself unavailable for work 
by Imposing conditions and restrictions as to his em¬ 
ployment; 80 as to bar his recovery of unemployment 
compensation. 

A claimant may render himself tmavailable for 
work by imposing conditions and limitations as to 
his emplo 3 rment, so as to bar his recovery of un¬ 
employment compensation,^® since a willingness to 
be employed conditionally does not necessarily meet 
the test of availability.^^ Accordingly, it has been 
held that a claimant who undertakes to limit or 
restrict his willingness to work to certain days,22- 
hours,23 ^es of work,24 or conditions,25 not usual 


Mich.—^Dwyer v. Appeal Board of 
Michigan Unemployment Commis¬ 
sion, 32 N.W.2d 434. 821 Mich. 179. 

14. 111.—^Mohler v. Department of 
Labor. 97 N.B.2d 762. 409 HI. 79. 

Mich.—^Dwyer v. Appeal Board of 

. Michigan Unemployment Commis¬ 
sion, 32 N.W.2d 434, 321 Mich. 179. 

16. m.—^Flelszig V. Board of Re- 
vle'W of Division of Unemployment 
Compensation of Dept, of Labor, 
104 N.B.2d 818, 412 Ill. 49: 

16. HI.—^Fleiszig v. Board of He- 
view of Division of Unemployment 
Compensation of Dept, of Labor, 
supra. 

17. Ill.—^B^leiszig V. Board of Re¬ 
view of Division of Unemployment 
Compensation of Dept, of Labor, 
supra. 

18. Cal.—^Loew's Inc., v. California 
Employment Stabilization Commis¬ 
sion, 172 P.2d 938, 76 Cal.App.2d 
281. 

19. Cal.—^Loew’s Inc., v. California 
Emplosrment Stabilization Commis¬ 
sion, supra. 

Minn.—^Berthiaume v. Chiistgau, 15 
K.W.2d 115, 218 Minn. 48. 

sa Cal.—^Loew's Inc., v. California 
Employment Stabilization Commis¬ 
sion, 172 P.2d 938, 76 Cal.App.2d 
231. 

Mich.—Ford Motor Co. v. Appeal 
Board of Mich.. Unemployment 
Compensation Commission. 25 N. 
W.2d 586, 316 Mich. 468. 

Neb.—-Hunter v. Miller. 27 N.W.2d 
688 , 148 Neb. 402. 

N.BL—Roukey v. Riley, 77 A.2d 80, 
96 N.H 851. 

N.J.—Muraski v. Board of Review 
of Unemployment Compensation 
Commission. 56 A.2d 718, 136 N.J. 
Law 472. 

Pa.—Pinto' T. Unemployment Com¬ 


pensation Board of Review. 79 A.2d 
802, 168 Pa-Super. 540. 

Va.—^Unemployment Compensation 

Commission v. Tomko. 65 S.E.2d 
524, 192 Va 463. 

Aocep-fcance without restrictions or 
conditions 

The words “available for work” 
imply that unemployed individual, in 
order to be eligible for benefits, must 
be willing to accept any suitable 
work offered him, •without attaching 
restrictions or conditions not cus¬ 
tomary in his occupation, but desired 
by him because of his particular 
needs or circumstances.—Unemploy¬ 
ment Compensation Commission v. 
Tomko. supra 

Personal reasons unrelated to ean- 
ployment 

A claimant for unemployment com¬ 
pensation. who limits his availability 
for work because of personal reasons 
unrelated to the employment is not 
entitled to compensatiozL—Leclerc v. 
Administrator, Unemployment Com¬ 
pensation Act, 78 A.2d 650, 187 Conn. 
488. 

21. Pa—Pinto V. Unemployment 
Compensation Board of Re^view, 79 
A.2d 802. 168 PaSuper. 540. 

22. Ohio.—Kut V. Albers Super 
Markets. 66 N.E.2d 648. 146' Ohio 
St. 522, appeal dismissed 67 S.Ct. 
86, 329 U.S. 669, 91 L.Ed. 590, re¬ 
hearing denied 67 S.Ct 186, 829 U. 
S. 827. 91 L.Ed. 702. 

Time of year 

.Where for a period of three months 
in the summer, three weeks at 
Christmas and two weeks at Easter 
claimant for unemployment compen¬ 
sation would not be available for em¬ 
ployment of any kind, claimant was 
not available for work -within provi¬ 
sions of unemployment compensation 
law.—^Beall v. Bureau of Unemploy¬ 
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ment Compensation, Ohio App., 101 
N.R2d 780. 

23. Conn.—^Leclerc v. Administrator, 
Unemployment Compensation Act, 
78 A.2d 660, 137 Conii. 488. 

Idich.—^Ford Motor Co. v. Appeal 
Board of Mich., Unemployment 
Compensation Commission. 25 N. 
W.2d 586, 316 Mich. 468. 

N.Y.—Schmahman v. Corsi, 101 N.T. 

S.2d 991, 278 App.Div. 625. 

S.C.—JTudson Mills v. South Carolina 
Unemployment Compensation Com¬ 
mission, 28 S.E.2d 585, 204 S.a 
37. 

Tex.—OBUeen v. Texas Unemployment 
Compensation Commission, Civ. 
App., 148 S.W.2d 211. 

Va.—Unemployment Compensation 

Commission v. Tomko, 65 S.E.2d 
524, 192 Va. 463. 

Wash.—Jacobs v. Office of Unem¬ 
ployment Compensation and Plcu^- 
ment, 179 P.2d 707, 27 Wash.2d 
641. 

24. Mo.—^Haynes v. Unempl 03 nnent 
Compensation Commission, 183 S. 
W.2d 77, 363 Mo. 640. 

N.Y.—Claim of Delgado, 105 N.T.S. 

2d 142. 278 App.Dlv. 237. 

Va—Unemployment Compensation 

Commission v. Tomko, 65 S.E.2d 
624, 192 Va 463. 

Uoreasoiiable restrlotloiui 
Unemployment compensation ap¬ 
plicant who went to another state. 
Intended to live there kno-wlng that 
labor market there did not offer rear 
sonable opportunities for his type of 
work, put unreasonable restrictions 
on kind of work he would accept, and 
w^ted increase,in salary, -was not 
available for work within statutory 
requirements.—Miles v. Review 
Board of Ind. Employment Sec. DM- 
Sion, 96.Njai2d 128, 120 IndJLppw 685. 

26. Va—Unem](>16yment Compensa- 
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in his occupation or trade,®® is not available for 
work. 

§ 205. -Ph3reical Condition and Health 

A claimant who becauae of ill-health la unable to 
accept some substantial employment is-not available for 
work. 

A claimant whose ability to work and availability 
for work are so limited, because of ill-health, that 
he is not able to accept some substantial emplo 3 nnent 
does not meet the requirements of the statute.27 A 
claimant having a communicable hazardous dis¬ 
ease,^8 such as tuberculosis,^^ is not available for 
work within the meaning of the statutory provision. 

Pregnancy. Under some statutes a claimant is 
not entitled to benefits when her unemployment is 
due to pregnancy.^® Under a statute providing that 
no woman shall be deemed to be able to work and 
available for work during the three-month period 


immediately before the expected birth of her child, 
and during the three month period immediately fol¬ 
lowing the birth of her child, after the expiration of 
the three-month period following the birth of her 
child a female worker may become eligible for im- 
employment benefits by meeting the requirements of 
the statute.3i 

§ 206. - Retired Employees 

A pensioner required to retire from all gainful labor 
Is unavailable for work. 

The acceptance and retention of a pension, con¬ 
ditioned on the fact of retirement from active em¬ 
ployment, cannot be reconciled with a genuine desire 
to go to work,82 and a pensioner required to retire 
from all gainful labor is unavailable for work;83 
the acceptance of a pension so conditioned is suffi¬ 
cient in itself to bar a claimant from receiving xm- 
employment compensation.*^ 


tion Commission v. Tomko, 65 S.EL 
2d 624, 192 Va. 463. 

26. Ohio.—Kut V. Albers Super Mai> 
kets, 66 K.E.2d 643, 146 Ohio St 
522, appeal dismissed 67 S.Ct 86, 
329 U.S. 669, 91 L.Ed. 690, rehear¬ 
ing denied 67 S.Ct 186, 329 U.S. 
827, 01 L.Bd. 702. 

Va.—^Unemployment Compensation 

Commission v. Tomko, 65 S.E.2d 
524, 192 Va. 463. 
aoCLners 

Unemployed miners, who were 
willing to work only three days per 
week, in obedience to labor union 
officers* directive, instead of five days 
per week, as was customary in min¬ 
ing industry, were not available for 
work within statute, and hence not 
eligible for unemployment benefits, 
even if such directive did not cause 
their unemployment, where it was 
not due to stoppage of work caused 
by labor dispute.—^Unemployment 
Compensation Commission v. Tom¬ 
ko, supra. 

27. Ohio.—^Brown-Brockmeyer Co. v. 
Board of Review, Bureau of Unem¬ 
ployment Compensation, 45 ]Sr.E.2d 
152, 70 Ohio App. 370. 

Pa.—^Romiski v. Unemployment Com¬ 
pensation Board of Review, 82 A.2d 
666 , 169 Pa.Super. 106—^lyTantone 
V. Unemployment Compensation 
Board of Review, 46 A.2d 525, 159 
Pa.S-uper. 15. 

W.Va.—State v. Hlx, 64 S.E.2d 198, 
132 W.Va. 616. 

X&dnstrial inJurlMi 

(1) Subject to any exception con¬ 
tained in the statute, a person is not 
entitled to benefits under the employ¬ 
ment security act because of a dis¬ 
ability to earn due to an industrial 
injury.—Case of Pierce, 92 N.B.2d 
245, 325 Mass. 649. 

(2) Accordingly, an employed to- 
«i C.J'8.-20 


tally disabled and unable to work 
cannot have both workmen's compen¬ 
sation and unemployment benefits.— 
Gallant’s Case, 95 NJEi.2d 536, 326 
Mass. 507. 

(3) The fact that an applicant for 
unemployment benefits is receiving 
workmen’s compensation or is suf¬ 
fering from disability for which he 
might be entitled to receive compen¬ 
sation should be ascertained and con¬ 
sidered in determining applicant’s 
right to unemployment benefits; but 
a finding that injured employee is 
totally disabled with respect to re¬ 
turning to his preinjury work is not 
necessarily inconsistent with finding 
that he is able to do, and available 
for, favored or rehabilitating work, 
as long as he is still in the labor 
market despite the injury.—Henry v. 
Ford Motor Co., 289 N.W. 244, 291 
Mich. 535. 

Physical conditioii justifying leaving 
employment 

Generally a physical condition 
which justifies leaving emploznnent 
will also prevent employee from 
working, and consequently disqualify 
him flrom receiving benefits.—Fian- 
nlck V. Unemployment Compensation 
Board of Review, 82 A.2d 671, 168 
Pa^Super. 606. 

28. Mo.—Wolpers v. Unemployment 
Compensation Commission, 186 S. 
W.2d 440, 353 Mo. 1067. 

29. Mo.—Wolpers v. Unemployment 
Compensation Commission, supra 

30. Mich.—Packard Motor Car Co. 
V. Michigan Unemployment Com¬ 
pensation Commission, 81 N.W. 2d 
88 , 320 Mich. 858. 

31. Ala—^Alabama Mills v. Camley, 
44 So.^d 622, 14 A.Li.R.2d 1801, 
certiorari denied 44 So.2d 627, 253 
Ala 426. 

32. Ill.—Flelszig V. Board of Re- 
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View of division of Unemployment 
Compensation of Dept of Labor. 
104 N.E.2d 818, 412 111. 49. 
Zlvidonoe of Intention to retire 
The application for, and receipt 
of, retirement benefits and old age 
assistance are evidence of an inten¬ 
tion to retire from gainful labor and 
disclose a mental attitude inconsist¬ 
ent with a genuine attachment to the 
labor market, with respect to wheth¬ 
er claimant is available for work so 
as to be eligible to receive benefits.— 
Flelszig V. Board of Review of Divi¬ 
sion of Unemployment Compensation 
of Dept, of Labor, supra 

33* Pa—Keystone Min. Co. v. Un¬ 
employment Compensation Board 
of Review. 76 A.2d 8, 167 PaSuper. 
256. 

34w HI.—^Fleiszig v. Board of Re¬ 
view of Division of Unemployment 
Compensation of Dept, of Labor, 
104 N.E.2d 818, 412 Ill. 49. 

First week foUowiiLg waiting period 
Retired employee was not entitled 
to unemployment compensation for 
the first week following the one-week 
waiting period where he was then in 
Washington, D. C., arranging for old 
age assistance, since he was not at 
that time available for work.—^Friel 
V. Unemployment Compensation 
Board of Review, 76 A.2d 7, 167 Pa 
Super. 362. 

Suspension of pension 
Where miner had been employed 
as a coal miner for many years, 
but voluntarily retired and accepted 
a pension from \inion, but several 
months thereafter the pension was 
suspended and not resumed until 
some time later, and during the 
period of suspension claimant made 
no effort to work other than to regis¬ 
ter for work, clainoiant was not a 
bona fide member of the labor force. 
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§ 207. -Removal ixom Locality 

Where there Is no requirement that a claimant shall 
be available for work in any particular place, the mere 
fact that claimant has moved from one locality to an¬ 
other does not create a basis for holding him unavail¬ 
able for work. 

Where there is no requirement that a claimant 
shall be available for work in any particular place, 
such as the localily in which he earned his wage 
credits or where he last worked or resided,8 5 the 
mere fact that a claimant has moved from one 
locality to another does not create a basis for hold¬ 
ing him unavailable for work,and if he registers 
for work in the new locality,^? and labor market 
conditions there afford reasonable opportunities for 
work,S8 he is available for work. Even if it ap¬ 
pears that he might more readily have been em¬ 
ployed had he remained in his former locality, he 


is nevertheless available for work if he is willing 
to take work for which opportunities exist in the 
new locality.39 On the other hand, the right to 
compensation is temporarily lost or suspended where 
the claimant voluntarily removes to another com¬ 
munity in which there is no emplo 3 rment available 
and no reasonable expectation of finding any.^o 

§ 208. — Transportation 

A claimant who is unable to provide transportation 
to and from employment Is not available for work. 

Where a claimant has the burden of providing 
himself with transportation to and from employ¬ 
ment and is unable to provide such transportation, 
even through no fault of his own,^2 he is not avail¬ 
able for work, and, hence, is not entitled to tmem- 
ployment benefits.^® 


K ADMINISTRATIVE BOARDS, COMMISSIONS, OPPICERS, AND EMPLOYEES 


§ 209. In General 

The legislature may provide for the creation of an 
administrative agency to carry out the provisions of the 
unemployment compensation laws. 


The legislature may provide for the creation of 
an administrative agency to carry out the provisions 
of the unemployment compensation laws^^ and des¬ 


and, therefore, was ineligible to re¬ 
ceive unemployment compensation 
beneflta.—Bennett v. Review Board 
of Ind. Employment Sec. Division, 
IndJl^pp., 102 K.E.2d 383. 

35. Ind.—^Miles V. Review Board of 
Ind. Employment Sec. Division, 96 
N.E.2d 128, 120 Ind.App. 685. 

Pa—Shellhammer v. Unemployment 
Compensation Board of Review, 67 
A.2d 439, 162 PaSuper. 327—Bli¬ 
ley Elec. Co. V. Unemployment 
Compensation Board of Review, 45 
A.2d 898, 158 PaSuper. 548. 

36. Del.—Ashmore v. Unemploy¬ 
ment Compensation Commission, 
Super., 86 A.2d 751. 

Ind.—^Mlles v. Review Board of Ind. 
Emplojrment Sec. Division, 96 N.E. 
2d 128, 120 Ind.App. 685. 

Pa—Shellhammer v. Unemployment 
Compensation Board of Review, 57 
A2d 439, 162 PaSuper. 327—Bliley 
Elec. Co. V. Unemployment Board 
of Review, 45 A.2d 898, 158 Pa 
Super. 548. 

37. Ind.—^Miles v. Review Board of 
Ind. Employment Sec. Division, 96 
N‘.B.2d 128, 120 Ind.App. 685. 

Pa—Shellha mm er v. Unemployment 
Compensation Board of Review, 57 
A.2d 439, 162 PaSuper. 327—Bliley 
Mfg. Corp. V. Unemployment Com¬ 
pensation Board of Review, 45 A.2d 
906, 158 PaSuper. 667—^Bliley Elec. 
Co. V. Unemplosment Compensa¬ 
tion Board of Review, 45 A.2d 898, 
158 PaSuper. 548. 

Wis.—Western Printing & Litho¬ 
graphing Co. V. Industrial Com¬ 
mission. 50 N.W.2d 410, 260 Wis. 
124. 


38. Ind.—^Miles v. Review Board of 
Ind. Employment Sec. Division, 96 
N.E.2d 128, 120 IndA.pp. 685. 

Pa—Shellhanuner v. Unemployment 
Compensation Board of Review, 57 
A.2d 439, 162 PaSuper. 327—Bliley 
Elec. Co. V. Unemployment Com¬ 
pensation Board of Review, 45 A.2d 
898, 158 PaSuper. 548. 

89. Del.—Ashmore v. Unemployment 
Compensation Commission, Super., 
86 A.2d 751. 

Ind.—^Miles v. Review Board of Ind. 
Employment Sec. Division, 96 N.E 
2d 128, 120 Ind.App. 685. 

Pa—^Bliley Elec. Co. v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 45 A2d 898, 168 PaSuper. 
548. 

40. Pa—^Department of Labor and 
Industry of Pennsylvania Bureau 
of Employment and Unemployment 
Compensation v. Unemployment 
Compensation Board of Review, 35 
A.2d 739, 154 PaSuper. 250. 

Army camp 

Where a wife quit her employ¬ 
ment within the state and moved to 
an army camp in another state, to 
which her husband had been assigned 
for training, she was not available 
for work within the unemployment 
compensation law, and would remain 
unavailable until her return to a 
community in which a reasonable op- 
I portunity for work normally exists. 
—^Department of Labor and Industry 
of Pennsylvania, Bureau of Employ¬ 
ment and Unemployment Compensa;- 
tlon V. Unemployment Compensation 
Board of Review, supra. 

41. Okl.—Copeland v. Oklahoma Em- 
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plosment Se<x Commission, 172 P. 
2d 420, 197 OkL 429. 

Xa the absence of agreement or 
onstom, an employer or unemploy¬ 
ment compensation board has no ob¬ 
ligation to furnish transportation to 
an employee to and from work. 
Ohio.—Kontner v. Unemployment 
Compensation Board of Review, 76 
RrjS.2d 611, 148 Ohio St. 614. 

Okl.—Copeland v. Oklahoma Employ¬ 
ment Sec. Commission, 172 P.2d 
420, 197 Okl. 429. 

48. Okl.—Copeland v. Oklahoma Em¬ 
ployment Sec. Commission, supra. 

48. Ohio.-Blontner v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 76 N.R2d 611, 148 Ohio St. 
614. 

Okl.—Copeland v. Oklahoma Em¬ 
ployment Sec. Commission, 172 P. 
2d 420, 197 Okl. 429. 

Pa,—Shellhammer v. Unemployment 
Compensation Board of Review, 67 
A.2d 439, 162 PaSuper. 327. 

Wash.—Jacobs v. Office of Unem¬ 
ployment Compensation and Place¬ 
ment, 179 P.2d 707, 27 Wash.2d 
641. 

44. Ariz.—Donaldson v. Sisk, 114 P 
2d 907, 67 Ariz. 488. 

Administrative body 
Unemplosmaent compensation com¬ 
mission is an administrative and not 
a Judicial body. 

Cal.—California Employrment Stabili¬ 
zation Commission v. Lund, 178 p, 
2 d 879, 76 CaLApp.2d 667. 

N.J.—Henry A Dreer. Inc. v. Un¬ 
employment Compensation Commis¬ 
sion, 21 A2d 690, 127 N.J.Law 149. 
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ignate the location where it shall maintain its of¬ 
fice.^® The legislature may also create a particular 
office or position under the commission^® which 
cannot be abolished by the commissions^ a referee 
under the unemplo 3 nment compensation laws is not 
a court and has no judicial powers,^® but is a 
representative of an administrative branch of the 
state government^® 

§ 210. Appointment 

The method of appointing the members of an unem¬ 
ployment compensation board or commission usually de¬ 
pends on the provisions of the statute creating the board 
or commission. 

The method of appointing the members of an un¬ 
employment compensation board or commission 
usually depends on the provisions of the statute 
creating the board or commission.®® Under some 


statutes such members are appointed by the gov¬ 
ernor®! subject to confirmation by the legislature.®® 
A commissioner who is appointed for a definite 
term ceases to be a commissioner at the expiration 
of his term and the office becomes vacant where 
commissioners are not authorized to hold over be¬ 
yond their specified terms.®® 

Officers. The officers of the commission,®^ such 
as executive officers,®® must be appointed or selected 
in the manner prescribed by law, and, where the 
legislature so directs, a particular official must be 
appointed to fill a designated office.®® 

Employees. An unemplo 3 niient compensation 
board or officer may prescribe rules and regulations 
for the selection of employees who are to adminis¬ 
ter the law,®7 and may make appointments in ac¬ 
cordance with such rules and regulations.®® Any 


Administrative oflLoer 

An unemployment commissioner is 
an administrative officer.—Lanyon v. 
Administrator, Unemployment Com¬ 
pensation Act, 89 A.2d 658, 139 Conn. 
20 . 

45. Mo.—State ex inf. McKlttrick v. 
Murpliy, 148 S.W.2d 627, 847 Mo. 
484. 

Central office 

Under provision that office of un¬ 
employment compensation commis¬ 
sion shall be maintained in a particu¬ 
lar city, “provided that within a rea¬ 
sonable time after the passage of 
this act there shall be satisfactory 
arrangements made for the housing 
of the commission at a location in 
said city,” the commission did not 
have power to maintain a central of¬ 
fice outside that city.—State ex inf. 
McBattrick V. Murphy, supra. 

46. Ariz.—^Irvine v. Frohmlller, 120 
P.2d 404, 58 Ariz. 391. 

■W. Ariz.—Irvine v. Frohmlller, su¬ 
pra. 

48. IlL—Toplls & Harding v. Mur¬ 
phy, 61 N.E.2d 606, 384 Ill. 463. 

49. Ill.—^Toplis & Harding v. Mur¬ 
phy, supra. 

Bepresentatives or agents 
Referees are, in effect, merely rep¬ 
resentatives or agents of board of 
review, which is ultimate fact-finding 
l)ody.—^FTanke v. Unemployment 

Compensation Board of Review, 70 A. 
2d 461, 166 Pa.Super. 251. 

50. Alaska.—U. S. v. Hardcastle, 10 
Alaska 264. 

51. Mont—State ex rel. Bonner v. 
District Court of First Judicial 
Dist in and for Lewis and Clark 
County, 206 P.2d 166, 122 Mont 
464. 

'Vonpaztlsan merit basis’* 

Under the unemployment compen¬ 
sation law suggesting to the govern¬ 
or that members of the unemploy¬ 


ment compensation commission shall 
be appointed on a ^^nonpartisan merit 
basis,** quoted phrase does not curb 
governor’s power of appointment or 
Interfere with discretion, or control 
selection of appointees.—State ex rel. 
Bonner v. District Court of First 
Judicial Dist. in and for Lewis and 
Clark County, supra. 

52. Alaaka.—^U. S. v. Hardcastle, 10 
Alaska 254. 

Opeiration. of statute 
Amendatory section to unemploy¬ 
ment compensation law relating to 
appointment of commissioner was 
retrospective as well as prospective 
in operation.—^U. S. v. Hardcastle, su¬ 
pra. 

Supervisory control 
The statute requiring members of 
the unemployment compensation com¬ 
mission to be appointed by the gov¬ 
ernor with the consent of the legis¬ 
lature as soon as possible after ap¬ 
proval of the statute and providing 
that such commissioners shall be ap¬ 
pointed in the same way thereafter 
when any vacancy occurs in the 
membership manifested an Intent to 
keep the supervisory control over 
appointment of the commission in the 
legislature where the statute was 
passed at an extraordinary session. 
—^U. S. V. Hardcastle, supra. 

A successor commissioner was not 
validly appointed where the legisla¬ 
ture, after the predecessor commis¬ 
sioner’s term had expired, rejected 
his appointment by the governor and 
adjourned sine die, and such re¬ 
jected successor was purportedly ap¬ 
pointed by the governor.—^U. S. v. 
Hardcastle, supra. 

53. Alaska.—U. S. v. Hardcastle, 
supra. 

54. Ariz.—^Donaldson v. Sisk, 114 P. 
2d 907, 57 Ariz. 483. 

65. Ariz.—^Donaldson v. Sisk, supra. 


Precedence over merit system 
Where statute expressly provided 
for manner of filling position of ex¬ 
ecutive officer created thereby, such 
direction took precedence over any 
regrulation established under merit 
system, which was subject to amend¬ 
ment, modification, or limitation as 
the legislature might see fit.—Don¬ 
aldson V. Sisk, supra. 

56. Ariz.—^Irvine v. Frohmlller, 120 
P.2d 404, 68 Ariz. 391—^Donaldson 
V. Sisk, 114 P.2d 907, 67 Ariz. 483. 

57. flPa.—Hassarich v. Unemplosnnent 
Compensation Board of Review, 12 
A2d 823, 139 Pa.Super. 599. 

Experience 

Under regulation of unemployment 
compensation board of review, defin¬ 
ing special experience required of a 
senior Interviewer, as full time paid 
employment within the last ten years 
in work definitely providing familiar¬ 
ity with employment problems and 
practices such as are entailed in es¬ 
tablishments and organizations, in 
industrial, commercial, professional 
“and” labor fields, the word “and’’ 
was used loosely for “or,” since to 
obtain “full time employment” in 
work providing familiarity with em¬ 
ployment problems, in all four fields, 
could not be expected of an applicant. 
—^Kassarich v. Unemployment Com¬ 
pensation Board of Review, supra. 

58. Pa.—^Kassarich v. Unemployment 
Compensation Board of Review, su¬ 
pra. 

War veteran’s preference 

The provision of unemployment 
compensation act granting prefer¬ 
ence to war veterans Is subject to 
rule that a preferential rating in fa¬ 
vor of war veterans with respect to 
competitive civil service appoint¬ 
ment can be constitutionally applied 
only to such veterans as have, with¬ 
out the preferential credit given by 
statute, passed the required exam- 
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errors arising from the selection of a list of eligi- 
hlcs, not arising from fraud, misrepresentation, or 
misconduct, are cured by appointment,®® and it has 
been held that neither the board which certified the 
employee®® nor a subsequent board®^ has power or 
authority to revoke the certification or order the dis¬ 
missal of an appointee. 

§ 211. Removal or Suspension 

a. Ofiicers 

b. Employees 

a. Ofiiceis 

A member of a commission or other offlceir engaged 
4n the administration of the unemployment compensa¬ 
tion laws Is subject to removal In accordance with stat- 
4itory provisions. 

A member of a commission or other oflScer en¬ 
gaged in the administration of the unemployment 
compensation laws is subject to removal in ac¬ 
cordance with statutory provisions.®® Ordinarily 
under the statutes such an oflicer may be removed 
for cause,®® or for certain specified causes, such 
as inefficiency, neglect of duty, malfeasance, mis¬ 


feasance, or nonfeasance in office.®^ Where the 
term of office is not fixed or definite, it has been held 
that the removal may be made at the pleasure of the 
appointing power, without charges, notice, or hear¬ 
ing.®® 

Proceedings. The proceedings for removal must 
be conducted in the manner prescribed by law.®® 
In order to warrant the removal of an officer on a 
charge of failure in the satisfactory performance 
of his duties, it has been held that the evidence as 
a whole must show such an unsatisfactory perform¬ 
ance of duty as the law and a sound public opinion 
approve.®^ The removal proceedings may be sub¬ 
ject to review.®® 

b. Employees 

Employees engaged In the administration of unem¬ 
ployment compensation laws are subject to dismissal or 
suspension in accordance with statute. 

Where a statute so provides, employees engaged 
in the administration of unemployment compensa¬ 
tion laws are subject to dismissal,®® suspension,*^® 

I or furlough.71 Where the authority to dismiss is 


Ination, and thus have shown that 
Ihey possess the minimum qualifica¬ 
tions deemed necessary to perform 
the duties involved.—Jones v. Unem- 
plo 3 nnent Compensation Board of Re¬ 
view. 19 A.2d 662, 144 Pa.Super. 162. 

S9. Pa.—Kassarich v. Unemploy¬ 
ment Compensation Board of Re¬ 
view. 12 A.2d 823. 139 Pa.Super. 
699. 

40. Pa.—Kaasarlch v. Unemployment 
Compensation Board of Review, 
supra. 

<61. Pa.—Ryan v. Unemployment 
Compensation Board of Review, 17 
A.2d 664, 143 PaSuper. 8—Halte- 
man v. Unemployment Compensa¬ 
tion Board of Review, 16 A.2d 408, 
141 PaSuper. 412—iSpeer v. Unem¬ 
ployment Compensation Bosrd of 
Review, 14 A.2d 462, 140 PaSuper. 
207—Kassarich v. Unemployment 
Compensation Board of Review, 12 
A.2d 823, 139 PaSuper. 599. 

Review of evamiaatlon, papers 
New board succeedingr appointing 
board has no authority to review ex¬ 
amination papers and redaaslfy and 
regrade successful applicants, after 
their appointment to civil service 
and their continuance in service be-' 
yond the probationary period, except 
for fraud, misrepresentation, or mis¬ 
conduct, or to correct purely clerical 
errors, and matters involving dis- 
eretlon and Judgment In arriving at 
grade or rank of an applicant are 
not subject to review or change by 
the new board.—^Ehrman v. Unem¬ 
ployment Compensation Board of j 


Review. 16 A.2d 42S, 142 Pa.Sup6r. 
289. 

62. Aliz.—Irvine r. Frohmiller, 120 
P.2d 404, 68 Ariz. 391—Donaldson 
V. Sisk, 113 P.2d 860, 67 Arlz. 818. 

Mont.—State ex rel. Bonner v. Dis¬ 
trict Court of Plrst Dlst In and 
for Lewis and Clark County, 206 
P.2d 166, 122 Mont. 464. 

63. Fla..—State ex rel. Hathaway v. 
Williams, 6 So.2d 269, 149 Fla. 48. 

Mont—State ex rel. Bonner v. Dis¬ 
trict Court of First Judicial Dist 
In and for Lewis and Clark Coun¬ 
ty, 206 P.2d 166, 122 Mont 464. 
After oomidetloa of probationary 
period and approval for permanent 
tenure, director was subject to re¬ 
moval only for cause.—State ex rel. 
Hathaway v. Williams, 6 So.2d 269, 
148 Fla. 48. 

64i Mont—State ex rel. Bonner v. 
District Court of First Judicial 
Dist in and for Lewis and Clark 
County, 206 P.2d 166, 122 Mont 
464. 

66 . Mont—State ex rel. Bonner v. 
District Court of First Judicial 
Dist In and for Lewis and Clark 
County, supra. 

66 . Arlz.—^Donaldson v. Sisk, 113 P. 
2d 860, 57 Arlz. 318. 

67. Fla.—State ex rel Hathaway v. 
Williams, 5 So.2d 269, 149 Fl€U 48. 

Evidence held insnflloient 
Fla.—State ex rel. Hathaway v. 
Williams, supra. 

68 . Admlnivtotive appeal 

On appeal by director of state em- 
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ploirment service from governor’s or¬ 
der terminating his tenure of serv¬ 
ice for alleged Inefficient operation of 
the service as a whole, the merit 
system council had the duty of try¬ 
ing Impartially the issue of whether 
the director had performed his duty 
as recorded by his service rating.— 
State ex reL Hathaway v. Williams, 
supra. 

Certlorazi 

Where employment of director of 
state employment service was ter¬ 
minated for alleged inefficient opera¬ 
tion of the service as a whole by or¬ 
der of the governor which was af¬ 
firmed by merit system council and 
industrial commission, such termina¬ 
tion was quasi Judicial in nature and 
subject to review in the supreme 
court on certiorari.—State ex rel. 
Hathaway v. Williams, supra. 

69. Pa.—Thurston v. Unemployment 
Compensation Board of Review, 13 
A2d 890, 140 Pa.Super. 264. 

70. Pa.—(Morrison v. Unemployment 
Compensation Board of Review, 16 
A2d 391, 141 Pa.Super. 256. 

71. Pa.—Jones v. Unemployment 
Compensation Board of Review. 19 
A2d 662, 144 Pa.Super. 162. 

Effect of preference of war veterans 
The action of secretary of labor 
and Industry, in furloughing an em¬ 
ployee of unemplojment compensa¬ 
tion division, who was honorably dis¬ 
charged veteran of United States 
Army, while retaining other em¬ 
ployees In same position who were 
not such veterans, was not a viola¬ 
tion of acts providing for preference 
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restricted to certain enumerated grounds, an em¬ 
ployee cannot be dismissed on grounds other than 
those enumeratedJ^ Ordinarily such employees 
may be dismissed for delinquency or misconduct in 
the performance of their duties,or for fraud and 
misrepresentation in securing their appointments^^ 

Proceedings, Under some statutes an employee 
receiving a notice of dismissal,^5 suspension,or 


furlough77 is entitled to a hearing before an appeal 
board, which makes findings in connection with, or 
as a result of, the hearing,*^ ^ and renders a decision 
in the matter.^S A provision requiring such a 
board to hear the appeal and render a final decision 
within a prescribed time has been held to be di¬ 
rectory and not mandatory,®® and a failure to render 
such decision within the prescribed time does not 


of public employees who are war vet¬ 
erans, where benefit of preferential 
treatment provided by unemployment 
compensation act was given veteran 
by according him a higher rating on 
eligible list than he otherwise would 
have had, and veteran was lowest on 
eligible list.—Jones v. Unemployment 
Compensation Board of Review, su¬ 
pra. 

'72. iPa.—^MaJoney v. Stahlnecker, 19 
A.2d 162, 841 Pa. 617—Daley v. Un¬ 
employment Compensation Board 
of Review of Pennsylvania, 18 A. 
2d 888, 140 Pa.Super. 208—^Kassa- 
rlch V. Unemployment Compensa^ 
tion Board of Review, 12 A.2d 823, 
139 Pa.Super. 599. 

' 73 . Pa.—Pawell v. Unemployment 
Compensation Board of Review, 22 
A.2d 43, 146 Pa.Super. 147—^Hawkes 
V. Unemployment Compensation 
Board of Review, 21 A.2d 485, 146 
Pa-Super. 466—^Rau v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 20 A.2d 808, 144 Pa.Super. 
688 . 

-trnlawfal poUtloal activity 
Pa.—^Hawkes v. Unemployment Com¬ 
pensation Board of Review, 21 A. 
2d 486, 145 Pa.Super. 465. 

-74t, Pa.—Gallagher v. Unemployment 
Compensation Board of Review, 24 
A.2d 627, 148 Pa.Super. 228—Kirby 
V. Stahlnecker, 21 A.2d 463, 145 Pa. 
Super. 397—^Mulholland v. Unem¬ 
ployment Compensation Board of 
Review, 20 A.2d 877, 144 Pa.Super. 
666—Ryan v. Unemployment Com¬ 
pensation Board of Review, 17 A. 2d 
664, 143 Pa.Super. 8—Thurston v. 
Unemployment Compensation Board 
of Review, 13 A.2d 890, 140 Pa. 
Super. 254. 
tSununary proceeding 

A prosecution by summary proceed¬ 
ing is not necessary before employee 
•can be dismissed, at least where 
false statement or mlsrepresenta- 
-tion as to a material fact is admit¬ 
ted by employee.—Thurston v. Un¬ 
employment Compensation Board of 
TEleview, 18 A.2d 890, 140 Pa.Super. 
254. 

Scholasttc training 
Where misrepresentations with re- 
rspect to applicant's scholastic train¬ 
ing in answers to questions in ap¬ 
plication for examination for posi- 
itlon In civil service created under 


unemployment compensation law was 
intentional on applicant’s part, ef¬ 
fect of misrepresentations could not 
be condoned by applicant's assertion 
that he thought that his practical 
experience was equivalent of scholas¬ 
tic training.—^Ryan v. Unemployment 
Compensation Board of Review, 17 A. 
2d 664, 143 Pa.Super. 8. 

75. Pa.—^Morrison v. Unemplosrment 
Compensation Board of Review, 16 
A.2d 391, 141 Pa.Super. 266. 
BvideiLce 

Order of board vacating Its deci¬ 
sion. sustaining dismissal of county 
civil service manager by secretary 
of labor and industry because of 
failure of board to direct hearing 
on charges against him witliln stat¬ 
utory time, before superior court dis¬ 
posed of appeal from such decision, 
did not prevent board from receiv¬ 
ing and considering evidence concern¬ 
ing such charges on subsequent hea]> 
Ing, since they were not ruled on 
and decided in appellant’s favor on 
merits in prior proceeding and matter 
was not res Judicata.—^Rau v. Un¬ 
employment Compensation Board of 
Review, 20 A.2d 808, 144 Pa.Super. 
683. 

Questions for board 
The question for the board with 
respect to an affidavit whicdi brought 
to attention of secretary of labor and 
Industry matter of political activities 
of a branch office manager of the 
bureau of employment and unemploy¬ 
ment compensation, a civil service 
employee, was whether allegations in 
the affidavit were true or false and 
if true, whether the conduct describ¬ 
ed on part of manager was sufficient 
ground for his removal by the sec¬ 
retary of labor, regardless of motive 
of affiant and regardless of whether 
bureau or secretary acted with all 
possible dispatch in arriving at de¬ 
termination of action to be taken 
with respect to the manager.— 
Hawkes v. Unemployment Compensa¬ 
tion Board of Review, 21 A.2d 485, 
145 Pa.Super. 465. 

Pa.— ^Morrison v. Unemployment 
Compensation Board of Review, 16 
A.2d 391, 141 Pa.Super. 256. 

77. Pa.—^Ehrman v. Unemployment 
Compensation Board of Review, 16 
A.2d 428, 142 >Pa.Super. 289—^Morri¬ 
son V. Unemployment Compensation 
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Board of Review, 16 A2d 391, 141 
Pa.Super. 256. 

Petition to reconsiaer and resoina 
furlough order 

Pa.—^Ehrman v. Unemployment Com¬ 
pensation Board of Review, 16 A.2d 
428, 142 Pa.Super. 289. 

78. Pa.—^Mulholland v. Unemploy¬ 

ment Compensation Board of Re¬ 
view, 20 A.2d 877, 144 Pa.Super. 
566—^Thomas v. Unemployment 

Compensation Board of Review, 19 
A.2d 488, 144 Pa.Super. 369—^Ryan 
V. Unemployment Compensation 
Board of Review, 17 A.2d 664, 143 
Pa.Super. 8. 

79. Pa.—^Morrison v. Unemployment 
Compensation Board of Review, 15 
A.2d 391, 141 Pa.Super. 256. 

Aotlou of board at meeting 

(1) Action taken by board must be 
formal action at board meeting, con¬ 
curred in by at least two members 
present, and not action of two in¬ 
dividual members of board, taken 
separately and apart ftom meeting of 
board.—^Mulholland v. Unemployment 
Compensation Board of Review, 20 
A,2d 877, 144 iPa.Super. 666—^Thomas 
V. Unemployment Compensation 
Board of Review, 19 A.2d 488, 144 
Pa.Super. 869. 

(2) Conference of two members of 
board held without call or notice to 
a third member who was at all times 
in building and available for duty as 
member of the board was not a meet¬ 
ing of the board, and any Instruction 
griven as result of such a conference 
was not action of board.—Gallagher 
V. Unemployment Compensation 
Board of Review, 24 A.2d 627, 148 
Fa.Super. 228. 

(3) Member not present at taking 
of testimony on the hearing cannot 
take part in disposition of the mat¬ 
ter heard, unless it is further con¬ 
sidered at a subsequent meeting of 
the board duly called, at which he is 
present, and the testimony is ei¬ 
ther reheard or a transcription of 
that already taken is supplied to 
him.—Mulholland v. Unemployment 
Compensation Board of Review, 20 
A.2d 877, 144 Pa.Super. 566—^Thomas 
V. Unemployment Compensation 

I Board of Review, 19 A.2d 488, 144 
Pa.Super. 369. 

80. Pa.—^Morrison v. Unemployment 
Compensation Board of Review, 15 
A.2d 891, 141 Pa.Super. 256. 
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require the reinstatement of an employee to the 
position from which he had been rightfully dis- 
missed.8i 

The findings of fact of the board, unappealed 
from, are binding on subsequent boards,82 and are 
not subject to review by them.83 In order to have 
such conclusive effect, however, it should appear 
that the matter was duly considered and adjudicated 
by the board in accordance with statute,8^ and a 
subsequent board may act on the matter in the ab¬ 
sence of a proper adjudication.*^ 

The decision of the appeal board may be subject 
to review by the courts.** The findings of the board 
supported by evidence are conclusive on the court*^ 
in the absence of fraud.** On review, questions 
not before the court will not be considered,** such 
as questions not presented to the board** or raised 
in the reasons for appeal.*^ The court may make 
such disposition of the appeal as the record re¬ 
quires,** such as affirmance** or reversal*^ of the 
decision, or dismissal of the appeal.** 


Restoration to former grade. Where an employee 
has been restored to the same grade of employment 
in which he had been employed, he may be fully re¬ 
imbursed in the discretion of the board for any 
loss of salary caused by dismissal.** The discretion 
to be exercised under such circumstances is a dis¬ 
cretion adhering to well-known and established 
principles of law,*^ which has been held to be 
subject to review by the courts.** 

§ 212. Compensation 

The compensation of officers and employees engaged 
In the administration of the unemployment compensa¬ 
tion laws usually depends on statutory provisions. 

The compensation of officers and employees en¬ 
gaged in the administration of the unemplo 3 niient 
compensation laws** and the funds from which 
such compensation is to be paid^ usually depend 
on statutory provisions. Under some statutes the 
commission charged with the administration of the 
law* or the state governor* may be authorized to 
fix such compensation. 


81. Pa-—Morrison v. Unemployment 
Compensation Board of Bevlew, 15 
A.2d S91, 141 Fa-Super. 266. 

88. Pa .—Ityaji v. Unemployment 
Compensation Board of Beview, 17 
A.2d 664, 143 Pa-Super. 8. 

83. iPa-—^Byan v. Unemployment 
Compensation Board of Bevlew, su¬ 
pra. 

84. Pa-—^Byan v. Unemployment 
Compensation Board of Bevlew, su¬ 
pra. 

85. Pa.—^Thomas v. Unemployment 
Compensation Board of Beview, 25 
A.2d 107, 148 Pa.Super. 237—^Mul- 
holland v. Unemployment Compen¬ 
sation Board of Review, 20 A.2d 
877, 144 Pa-Super. 666—^Ryan v. 
Unemployment Compensation 
Board of Beview, 17 A.2d 664, 143 
Pa-Super. 8. 

86. Pa.—^Mulholland v. Unemploy¬ 
ment Compensation Board of Be¬ 
vlew. 20 A.2d 877, 144 Pa-Super. 
566. 

Fnrloti?]! order 

Pa.—^Ehrman v. Unemployment Com¬ 
pensation Board of Bevlew, 16 A. 
2d 428, 142 Pa.Super. 289. 

87. Pa.—Gallagher v. Unemployment 
Compensation Board of Bevlew, 24 
A.2d 627, 148 OPa-Super. 228—^Ellrby 
V. Stahlnecker, 21 A.2d 453, 145 
Pa-Super. 397. 

Evidence held suflloieiit to support 
flndlngB 

Pa-—Gallagher v. Unemployment 

Compensation Board of Beview, 24 
A.2d 627, 148 Pa-Super. 228—^BV>rce 
V. Unemployment Compensation 
Board of Beview, 18 A.2d 81, 148 
Pa-Super. 20. 


88. Pa.—Bllrby v. Stahlnecker, 21 A. 
2d 458, 145 Pa.Super. 897. 

Phrase ^‘absence of fraud” in stat¬ 
utory provision refers to fraud at 
hearing before referee or board which 
Induced or contributed to the find¬ 
ings, and does not mean fraudulent 
acts of the applicant which formed 
the occasion for the hearing.—Blirby 
V. Stahlnebker, supra. 

89. Pa.—Jones v. Unemployment 
Compensation Board of Review, 19 
A.2d 662, 144 Pa.Super. 162. 

80. Pa.—Jones v. Unemployment 
Compensation Board of Bevlew, su- 
pia. 

91. Pa,—Jones v. Unemployment 
Compensation Board of Review, su¬ 
pra. 

92. Betura to make findings 

Pa.—^Mulholland v. Unemployment 
Compensation Board of Review, 20 
A-2d 877, 144 Pa-Super. 566—^Thom¬ 
as V. Unemployment Compensation 
Board of Review, 19 A.2d 488, 144 
Pa-Super. 369. 

93. Pa.—^Ryan v. Unemployment 
Compensation Board of Review, 17 
A-2d 664, 148 Pa-Super. 8. 

94. Pa.—^Maloney v. Unemployment 
Compensation Board of Review, 16 

I A.2d 407, 141 Pa-Super. 406. 

95. Pa.—^Force v. Unemployment 
Compensation Board of Review, 18 
A.2d 81, 143 Pa-Super. 20. 

96. Pa.—^Maloney v. Stahlnecker, 19 
A-2d 162, 341 Pa. 617. 

Betnstatement by court 
Where unemployment compensa¬ 
tion board of review did not sustain 
appeal of dismissed Junior Inter¬ 
viewer and court ordered his rein- 
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statement. Junior Interviewer to ob¬ 
tain reimbursement for lost salary 
was required to make application to 
board for such reimbursement.—^Ma¬ 
loney V, Stahlnecker, supra. 

97. Pa-—^Maloney v. Stahlnecker, su¬ 
pra—^Halteman v. Unemployment 
Compensation Board of Review, 15 
A.2d 408, 141 Pa-Super. 412—Ma¬ 
loney V. Unemployment Compensa¬ 
tion Board of Review, 16 A.2d 407, 
141 Pa-Super. 405—^Daley v. Unem¬ 
ployment Compensation Board of 
Review of Pennsylvania, 13 Au2d 
888, 140 Pa-Super. 203. 

98. Pa.—^Maloney v. Stahlnecker, lO- 
A.2d 162, 341 Pa. 617. 

Denial of reimbursement held to con¬ 
stitute an abuse of discretion 
Pa.—^Maloney v. Stahlnecker, supra. 

99. Arlz.—^Donaldson v. Sisk, 113 P. 
2d 860, 67 Ariz. 318. 

1. aSoneys apportioned to state bjr 
federal government 

Moneys apportioned to state by 
federal government under National 
Employment System Act constitute 
trust fund, which can be used only 
for purpose and In manner approved 
by such government, so that balance 
of fund after federal government's 
withdrawal of apportionment on 
ground that it was made by mistake 
cannot be applied in payment of such 
director's claims for salary and ex¬ 
penses.—^Irvine v. Frohmiller, 120 P. 
2d 404, 68 Ariz. 391. 

2. Ariz.—^Irvine v. Frohmiller, 120 P. 
2d 404, 68 Ariz. 891-*-Donaldson v. 
Sisk, 113 P.2d 860, 67 Ariz. 318. 

3. Mich.—Boxborough v. 
Unemployment Compensation Com- 
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§ 213. Jurisdiction and Powers 

The power and authority of a board or commission 
created to administer the unemployment compensation 
laws are limited by the law of Its creation. 

The power and authority of a board or commis¬ 
sion created to administer the unemplo 3 niient com¬ 
pensation laws are limited by the law of its crea¬ 
tion.^ Such a body has only such authority as has 
been expressly granted by statute,5 or is necessarily 
implied from the powers expressly granted.® It 
does not have rights superior to the legislative will,*^ 
and is not vested with discretion to ignore or trans¬ 
gress limitations placed on it,® even in order to ac¬ 
complish what it may deem to be laudable ends.® 
A board or officer intrusted with the administration 


of the unemployment compensation laws must ad¬ 
minister such laws in accordance with prescribed 
statutory provisions and rules.^® The powers 
granted must be exercised justly and fairly for the 
benefit of all concemed,ii in accordance with law,i® 
and unless so exercised its or his acts are of no 
effect^® As a general rule such a commission has 
no judicial power,^^ and its decisions are not res 
judicata,!® although they are entitled to respectful 
consideration by the courts.!® Although such a 
commission may be authorized to establish its own 
courts,!^ it has no power to control the decisions 
of the courts established by it!® While a com¬ 
mission must adopt some preliminary construction 
of the statute which it is charged with carrying out 


mission. 16 N.W.2d 724, 309 Mich. 
506. 

Membeir of appeal hoaxd 

(1) In fixing salary of member of 
appeal board of unemployment com¬ 
pensation commission, governor could 
exercise only such authority as was 
delegated to him by statute, and 
member of board was chargeable 
with knowledge of limitation on gov¬ 
ernor's authority to bind the state to 
pay him fixed annual salary.—^Rox- 
borough V. Michigan Unemployment 
Compensation Commission, supra. 

(2) Member of appeal board who. 
although he knew federal social se¬ 
curity board had limited salary of 
members of appeal board to twenty- 
five dollars per day for ten days’ 
work per month in 1939 and thirteen 
and one third days per month there¬ 
after. voluntarily performed services 
for additional days was not entitled 
to compensation therefor, even 
though governor in appointing him 
to board had fixed his salary at twen¬ 
ty-five dollars per day but not to ex¬ 
ceed four thousand five hundred dol¬ 
lars per year.—^Roxborough v. Michi¬ 
gan Unemployment Compensation 
Commission, supra. 

4. Ariz.—Donaldson v. Sisk. 114 F. 
2d 907, 57 Ariz. 483. 

Or.—Dayman v. State Unemployment 
Compensation Commission. 117 P. 
2d 974, 16 Or. 379, 136 A.L.R. 1468. 

5. Idaho.—State v. Ada County Dai¬ 
rymen's Ass'n, 169 P.2d 219, 66 
Idaho 317. 

]^o.—^Parker v. Unemployment Com¬ 
pensation Commission, 214 S.W.2d 
629, 359 Mo. 365, appeal transfer¬ 
red, see, App., 221 S.W.2d 840. 
Otah.—National Tunnel & Mines Co. 
V. Industrial Commission. 102 P.2d 
508. 99 Utah 39. 

Xovestigatory powers and duties 
(1) Statutory provisions lodging 
with employment commission duty to 
administer unemployment insurance 
act. and specifically imposing on com¬ 


mission duty to do all things reason¬ 
ably necessary to enforce provisions 
thereof. Including power to issue 
process to compel attendance of wit¬ 
nesses and production of records, nec¬ 
essarily implied Investigatory pow¬ 
ers.—-HUl V. Brisbane, 151 P.2d 578, 
66 CalA.pp.2d 15. 

(2) Under unemploirment compen¬ 
sation law, Industrial accident board 
has duty to Investigate and deter¬ 
mine what employers are within pro¬ 
visions of the law.—State v. Ada 
County Dalrsmen’s Ass'n. 159 P.2d 
219, 66 Idaho 317. 

6. Cal—Hill V. Brisbane, 161 P.2d 
678, 66 Cal.App.2d 16. 

Duties of a director may be pre¬ 
scribed by commission except as they 
are fixed by statute.—^Irvine v. Froh- 
mlller, 120 P.2d 404, 58 Ariz. 391 
Sesolutiou held legally permissible 
The state emplosncaent security 
commission's resolution, suspending 
operation of employment service di¬ 
vision and granting all personnel 
thereof leaves of absence without pay 
because of withdrawal by federal 
social security board of funds pro¬ 
vided thereby for operation of divi¬ 
sion, was not invalid as attempt to 
toiffl away any rights of position, 
salary, or duties of division director, 
but was legally permissible and ex¬ 
ercise of sound discretion.—^Irvine v. 
Frohmlller. supra. 

7. Cal.—California Employment Sta¬ 
bilization Commission v. Payne, 187 
P.2d 702, 31 Cal.2d 210. 

8. Or.—^Layman v. State Unemploy¬ 
ment Compensation Commission, 
117 P.2d 974, 16 Or. 879, 186 AL.R. 
1468. 

9 . Or.—Ijayman v. State Unemploy¬ 
ment Compensation Commission, 
supra. 

10. Wash.—^In re Jullin, 158 P.2d 
319, 23 Wash.2d 1, opinion supple¬ 
mented 160 P.2d 1023. 23 Wash.2d 

1 . 


11. Wash.—^In re Jullln, supra. 
Idaho.—Hagadone v. Kirkpatuck, 154 

P.2d 181, 66 Idaho 65. 

Minn.—cluster Bros. v. Christgau, 7 
N.W.2d 501, 214 Minn. 108. 

12. Wash.—^In re Jullln. 158 P.2d 
319, 23 Wash.2d 1, opinion supple¬ 
mented 160 P.2d 1023. 28 Wash.2d 

1 . 

13. Wash.—^In re Jullln, supra. 

14. CaL—California Employment 

Stabilization Commission v. Lund, 
173 P.2d 379, 76 CaLApp.2d 667. 

Braadhes of executive departxueut 
Unemployment compensation com¬ 
mission is subordinate branch of the 
executive department and Is not court 
in constitutional sense.—State ex rel. 
Keitel v. Harris, 186 S.W.2d 81, 868 
Mo. 1048. 

15. CaL—California Employment 

Stabilization Commission v. Lund, 
173 P.2d 379, 76 Cal.App.2d 567. 

Pa.—McIntyre v. Wagner, Com.Fl., 56 
DaupbuCo. 298. 

Change of xnling 

IfUct that former unemployment 
compensation commissioner had ruled 
that service on dredges and scows 
was excluded under unemployment 
compensation act did not preclude 
succeeding commissioner from chang¬ 
ing the ruling since the interpreta¬ 
tion of administrative ofilcials is not 
binding on them or their successors, 
and may be inQulred into and chang¬ 
ed if found to bo erroneous.—R. C. 
Huffman Const. Co. v. Unemployment 
Compensation Commission. 86 S.E.2d 
641, 184 Va. 727. 

le. U.S.—^Burruss v. Early, D.C.Va., 
44 F.Supp. 21. 

17. N.J.—Henry A Dreer, Ina v. 
Unemployment Compensation Com¬ 
mission. 21 A2d 690, 127 N.J.Law 
149. 

13 , N.J.—Henry A Dreer, Inc. v. 
Unemployment Compensation Com¬ 
mission, supra. 
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as a basis on which to proceed,^^ it cannot supply 
an obvious omission in the statute by administrative 
construction in order to give the statute the effect 
which it undoubtedly should have.20 

The jurisdiction of an unemployment compensa¬ 
tion commission is dependent on statutory provi- 
sions.21 Where the statute so provides, a board 
or commission has jurisdiction to hear and deter¬ 
mine cases arising under the unemployment com¬ 
pensation law,22 such as claims for unemployment 
benefits23 A commission has no jurisdiction of 
an employer unless some of his activities are car¬ 
ried on within the state.24 

Commissioners or other officers. Commissioners 
or other officers charged with the administration 
of unemplo 3 rment compensation have only such 


power and authority as have been expressly granted 
by statute or are necessarily implied from the pow¬ 
ers expressly g;ranted.25 Within the limits of their 
granted powers, such officers may administer and 
interpret the unemployment compensation law,26 and 
in so doing may exercise a reasonable discretion.27 

§ 214. -Rules and Regulations 

Officers and agencies administering the unemploy¬ 
ment compensation laws usually are given power to> 
adopt reasonable rules and regulations. 

Boards or officers charged with the administra¬ 
tion of unemployment compensation laws usuall 3 r 
are given the power to adopt such rules and regula¬ 
tions as are necessary and suitable to carry out the 
provisions of such laws.22 The grant of power to* 


19. Cal.—^Bodinson Mfs:. Go. v. Cal¬ 
ifornia Employment Commission, 
109 P.2d 985, 17 Cal.2d 321. 

20 . U.S.—-New England Fish Co. v. 
Vaara, D.C.Alaska, 98 F.Supp. 492, 
affirmed, C.A., 190 F.2d 848. 

21 . Or.—^Puget Sound Bridge & 
Dredging Co. v. State Unemploy¬ 
ment Compensation Commission, 
126 F.2d 87. 168 Or. 614. 

22 . S.O.—^Johnson r. Pratt, 20 S.R 
2d 865. 200 S.C. 316. 

JUialogons to right of Industrial com- 
mission 

Unemployment compensation com¬ 
mission, in its statutory authority to 
hear and determine cases arising un¬ 
der unemployment compensation law, 
is analogous to industrial commis¬ 
sion in its right to hear and deteiv 
mine matters arising under the work- 
men*8 compensation act.—Johnson v. 
Pratt, supra. 

Employer-employee relationship 
A decision by department of labor 
and industries that no employer^em- 
ployee relationship has been shown 
is within the statutory jurisdiction 
and authority of the department.— 
Appeal of Farwest Taxi Service, 114 
P.2d 164, 9 Wash.2d 134. 

23. Cal.—IBIatcovlch v. California 
Empl 03 ^ent Commission, 148 P.2d 
118, 64 CalJLpp.2d 40. 

Or.—Puget Sound Bridge & Dredging i 
Co. V. State Unemployment Com¬ 
pensation Commission, 126 P.2d 37, 
168 Or. 614. 

Effect of court dedsloa 

The fact that superior court had 
held, in action for unemplo 3 nnent 
compensation contributions, thiat 
dancers were not employees of dance 
hall owner did not deprive employ¬ 
ment commission of jurisdiction of 
taxi dancers' applications for unem¬ 
ployment compensation.—^Matcovich 
V. California Employment Commis¬ 
sion, 148 P.2d 118, 64 Cal.App.2d 40. 


Ezistenoe of strike 
The unemployment compensation 
commission has the power to deter¬ 
mine in the first instance whether a 
strike exists, as affecting the right 
to benefits.—Sandoval v. Industrial 
Commission, 130 P.2d 930, 110 Colo. 
108. 

EiLXLotLoiL held similar to that of jury 
S.C.—Johnson v. Pratt, 20 S.E.2d 865, 
200 S.C. 316. 

Original and eacolttslye Jurisdiction 
Pa.—^Franke v. Unemployment Com¬ 
pensation Board of Review, 70 A. 
2d 461, 166 Pa.Super. 261. 

Wash.—^Knestls v. Unemployment 
Compensation and Placement Divi¬ 
sion, 184 P.2d 76, 16 Wash.2d 677. 
Bight to enter judgment 

Statute providing that adminis¬ 
trator or his deputy shall promptly 
examine any claims for unemploy¬ 
ment benefits filed and on basis of 
any fact found therein shall deter¬ 
mine whether claims for benefits is 
valid and, if valid, the week with 
respect to which benefits shall com¬ 
mence, does not contemplate that the 
bureau of unemployment compensa¬ 
tion has the right to enter a judg¬ 
ment as to an existing valid claim, 
unless the facts are present through 
which it may find ''the week with re¬ 
spect to which benefit shall com¬ 
mence, the weekly benefits payable, 

I and the maximum duration thereof.*' 
—^Brown-Brockmeyer Co. v. Hersch- 
berger, Ohio App., 67 N.E.2d 820. 

24. Arlz.—Bleck v. Wayland, 90 P. 
2d 179, 53 Arlz. 432. 

25. Utah.—National Tunnel & Mines 
Co. V. Industrial Commission, 102 
P.2d 608, 99 Utah 39. 

Beports 

Under statute, commissioner ad¬ 
ministering act is empowered to re¬ 
quire reports deemed by him nec¬ 
essary for effective administration of 
act.—State v. Proctor, 18 A.2d 763, 
91 N.H. 347. 


Beferes 

(1) In proceeding for benefits un¬ 
der the unemployment insurance law, 
referee had duty to decide the status 
of claimant’s former employer in or¬ 
der to determine whether claimant, 
was entitled to benefits.—^In re Men¬ 
delsohn, 31 N.T.S.2d 435, 262 App.Div. 
606, affirmed 66 N.R2d 833, 296 N.Y. 
691. 

(2) Under statute relating to un¬ 
employment compensation, a referee- 
has no judicial powers.—Toplis & 
Harding v. Murphy, 51 N.E.2d 605, 
384 Ill. 463. 

26. U.S.—Quality Coal Co. v. U. S.,. 
D.C.Ark., 66 F.Supp. 105. 

Industrial commissioner 
Industrial commissioner has au¬ 
thority to make initial determina¬ 
tions in unemployment insurance 
matters, including right to fix pen¬ 
alties.—Horvat V. Corsi, 90 N.Y.S.2d 
605, 275 App.Dlv. 442, affirmed 91 N. 
R2d 726, 300 N.Y. 704. 

27. Ill.—Oak Woods Cemetery Ass’n 
V. Murphy, 50 N.E.2d 682, 383 Ill. 
801. 

N.J.—Charles Headwear, Inc. v. Board 
of Review, 78 A.2d 306, 11 N.J. 
Super. 321. 

Elsoretlon held not absolute 
N.Y.—Horvat v. Corsi, 90 N.Y.S.2d 
605, 275 App.Dlv. 442, affirmed 91 
N,R2d 726, 800 N.Y. 704. 

28. Arlz.—^Ehnployment Security 
Commission v. Arizona Citrus 
Growers, 144 p.2d 682, 61 Arlz. 96. 

Cal.—California Employment Com¬ 
mission V. Bowden, 126 P.2d 972, 
52 Cal.App.2d Supp. 841. 

Mich.—^Packard Motor Car Co. v. 
Michigan Unemplosrment Compen¬ 
sation Commission. 81 N.W.2d 83, 
320 Mich. 868. 

Pa.—Farrell v. Unemployment Com¬ 
pensation Board of Review, 18 A. 
2d 622, 144 Pa.Super. 865. 
Tex. 7 -State v. Kenyon, Inc.. Civ.App.,.. 
158 S.W.2d 195> error ;re;fujped. 
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make reasonable rules and regulations is not a 
grant of legislative power,29 and rules and regula¬ 
tions cannot be promulgated which are in conflict 
or inconsistent with constitutional^® or statutory^! 
provisions. The rules and regulations adopted must 
be reasonable,92 as well as consistent with the 
law.29 

A properly promulgated rule has the force and 
effect of law,24 and is binding on all to whom its 
terms apply,®® unless a default in compliance is 
excused.2® Unless the commission prescribes that 
it shall operate prospectively only,27 under a statute 


§§ 214-215 

so providing a rule or regulation operates retro¬ 
actively as well as prospectively.®® 

§ 215. Offenses 

An officer engaged In the administration of the un¬ 
employment compensation laws may be subject to In¬ 
dictment and prosecution for a violation of his official 
duties. 

An officer engaged in the administration of the 
unemployment compensation laws may be subject 
to indictment and prosecution for a violation of 
his official duties.®9 


Frooednral mlea and zesmlatloxui 
OMo.—^Kut V. Albers Super (Markets. 
•66 K.E.2d 643, 146 Ohio St. 522, ap¬ 
peal dismissed 67 S.Ct. 86, 829 U.S. 
<669, 91 Ii.Ed. 690, rehearing: denied 
•67 S.Ct. 186, 829 U.S. 827, 91 L.Ed. 
702, 

Aotlon haid not InconsistaiLt with 
rale 

Cal.—California Emplosrment Com¬ 
mission V. Black-Foxe Military In¬ 
stitute, 110 P.2d 729, 43 iCal.App. 
2d Supp. 868. 

Xstoppei 

Where unemployment commission 
passed rule exempting: all types of in¬ 
surance agents from law, commission 
was estopped to take the position 
that it had no power to pass such 
rule so as to collect taxes for cer¬ 
tain agents during period rule was 
in effect.—Garrison v. California Em¬ 
ployment Stabilization Commission, 
149 P.2d 711, 64 Cal.App.2d 820. 

j 89. Cal.—Whitcomb Hotel v. Cali¬ 
fornia Employment Commission, 
161 P.2d 233, 24 Cal.2d 768, 166 A.L. 
H. 405. 

jBl rale limitiiLg an express statu- | 
tory exemption is not authorized, 
since such limitation would amount 
to legislation by commission.—Cali¬ 
fornia Employment Commission v. 
Bowden, 126 P.2d 972, 52 Cal.App.2d 
rSupp. 841. 

:SO. Conn.—Duys & Co. v. Tone, 
6 A.2d 23, 126 Conn. 300. 

3tegrulatlon held not invalid 
•Conn.—^H. Duys & Co. v. Tone, su¬ 
pra. 

;31. Cal.—Whitcomb Hotel v. Califor¬ 
nia Employment Commission, 151 
P.2d 233, 24 Cal.2d 763, 165 A.L..R. 
406—California Emplosntnent Com¬ 
mission V. Black-Foxe Military In¬ 
stitute, 110 P.2d 729, 43 CaLApp. 
2d Supp. 868. 

Ohio.—^Brown-Brockmeyer Oo. v. 
Roach. 76 N.E.2d 79. 140 Ohio St. 
611. 

Tex.—State v. Kenyon, Inc., Clv.App., 
158 S.W.2d 195, error refused. 


Puhllo policy declared therein 
Claimant who failed to bring him¬ 
self within the provisions of the law 
could not complain that regulations 
adopted, construing the law, particu¬ 
larly those providing a practical 
method for computing a week of to¬ 
tal unemployment, were in conflict 
with public policy aa declared in pre¬ 
amble of act.—Marchines v. Pennsyl¬ 
vania Unemployment Compensation 
Board of Review, 24 A.2d 691, 148 
Pa.Super. 1. 

Substantive and mandatory portions 
Rules were a nullity to the extent 
that they attempted to change sub¬ 
stantive and mandatory portions of 
the unemployment compensation law. 
—^Bielke v. American Crystal Sugrar 
Co., 288 N.W. 584, 206 Minn. 308. 

Buies and regulations held not In¬ 
valid 

Colo.—^Park Floral Co. v. Industrial 
Commission, 91 P.2d 492, 104 Colo. 
360. 

Buies and regulations held invalid 
Ind.—^Indiana Employment Sec. Di¬ 
vision of Ind. Employment Sec. 

I Board V. Ponder, 92 !N’.E.2d 224, 121 
Ind.App. 51. 

Ohio.—Kut V. Albers Super Markets, 
66 N.E.2d 643, 146 Ohio St. 522. 
appeal dismissed 67 S.Ct. 86, 329 
U.S. 669, 91 L.Ed. 590, rehearing 
denied 67 S.Ct. 186, 829 U.S. 827, 
91 DEd. 702. 

32. Minn.—O’uster Bros. v. Christ- 
gau, 7 K.W.2d 601, 214 Minn. 108. 

Buies h^ reasonable or not un^ 
reasonable 

Ariz.—^Employment Security Commis¬ 
sion V. Arizona Citrus Growers, 144 
P.2d 682, 61 Ariz. 96. 

Mo.—Krisman 'v. Unemployment 
Compensation Commission, 171 S. 
W.2d 675, 361 Mo. 18. 

Pa.—^Flannlck v. Unemployment Com¬ 
pensation Board of Review, 82 A.2d 
671, 168 Pa.Super. 606. 

33. Minn.—Juster Bros. v. Christ- 
gau, 7 N.W.2d 601, 214 Minn. 108. 

Terms of statute 

Rules are valid only in SQ far M 
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they are in line with terms of stat¬ 
ute and are impotent to change clear 
meaning of such terms.—California 
Employment Commission v. Bowden, 
126 P.2d 972, 52 CalJLpp.2d Supp. 841. 

34. N.T.—Goldstein v. Murphy, 47 
N.T.S.2d 488, 267 App.Div. 482, fol¬ 
lowed in Leiter v. Murphy, 47 N.T. 

S. 2d 442, 267 App.Div. 921, reversed 
on other gnrounds In re Goldstein, 
60 N.K2d 132, 293 N.T. 927. 

35. N.T.—Goldstein v. Murphy, 47 
N.T.S.2d 438, 267 App.Div. 482, fol¬ 
lowed in Lelter v. Murphy, 47 N. 

T. S.2d 442, 267 App.Div. 921, re¬ 
versed on other grounds In re 
Goldstein, 60 N.E.2d 182, 298 N.T. 
927. 

86. Power to relieve from aoneom- 
plianoe 

Industrial commissioner, who had 
duly adopted rule requiring claimant 
seeking credit for time he was un¬ 
employed to make written report re- 
g:arding unemployment, had power to 
relieve claimant from noncompliance 
with the rule.—Goldstein v. Murphy, 
47 N.T.S.2d 438, 267 App.Div. 482, 
followed in Leiter v. Murphy, 47 N.T. 
S.2d 442, 267 App.Div. 921, reversed 
on other groimds In re Goldstein, 60 
N.E.2d 132, 293 N.T. 927. 

37 . CaJ.—^La Soclete Francaise De 
Beinfalsance Mutuelle v. California 
Employment Commission, 138 P.2d 
47, 56 CaIwA.pp.2d 634. certiorari 
denied 64 S.Ct. 85, 820 U.S. 736, 
88 L.Ed. 436. 

38. Cal.—Da Soclete Francaise De 
Beinfalsance Mutuelle v. California 
Employment Commission, supra. 

Provision of ameiided regulation re¬ 
lating to unemployment compensa¬ 
tion that it should apply to prior 
claims did not Invalidate the regula¬ 
tion.—Jenkins v. Unemployment Com¬ 
pensation Board of Review, 56 A.2d 
686, 162 Pa.Sup6r. 49. 

39. Indlotment held demurrable 

Md.—State V. Wheatley^ A.8d 644, 

192 Md. 44, 



§§ 216-217 


SOCIAL SECURITY AND PUBLIC WELFARE 

F. PEOCBEDINGS 


81 C.J.S. 


§ 216. In General 

A proceeding for unemployment compensation bene¬ 
fits is not an adversary proceeding but is simply an 
application for benefits from a fund. The procedure 
prescribed by the statute or by rules and regulations 
adopted under authority of the statute by the adminis¬ 
trative board or commission must be followed. 

A proceeding for unemplo 3 niient compensation 
benefits is not an adversary proceeding by a plain¬ 
tiff against a defendant,^0 but is simply an applica¬ 
tion for benefits from a fund.'^i An employee is 
not authorized to bring a proceeding against the em¬ 
ployer for unemplo 3 nnent compensation, since the 
employer is required only to pay the proper amount 
into the compensation fund, and no duty is im¬ 
posed on him in favor of the employee.'** 

The procedure prescribed by the statute,** or by 
rules and regulations adopted imder authority of 
the statute by the administrative board or commis¬ 
sion,** must be followed. The proceedings must be 
in accordance with the basic concepts of due process 


of law,*® but strict rules of procedure are not re¬ 
quired.*^ 

§ 217. Application or Claim 

An application or claim for benefits under the un¬ 
employment compensation statute must be filed, and it 
must comply with all statutory requirements or rules 
and regulations prescribed under authority of the statute 
by the administrative agency. 

In order to be entitled to benefits under the un¬ 
employment compensation statute, one must file an 
application or claim for benefits for the period of 
imemployment,** in compliance with all statutory 
requirements** or rules and regulations prescribed 
under authority of the statute by the administrative 
agency.** Regulations of the administrative agency 
cannot be waived by a mere employee of the agency, 
such as a receptionist in the waiting room of the 
office.*! 

The claimant must exercise due diligence with 
respect to his right to benefits.** However, for 


40. Utah.—’Sinployees of Utali Fuel 
Co. at Clear Creek v. Industrial 
Commission of Utah, 104 P.2d 197, 
99 Utah 88. 

Proceedings to recover back benefits 
paid see infra § 260. 
lateiLt of law to avoid oontevted Is- 
snea 

Unemployment compensation laws 
are not necessarily designed for the 
adjustment of rights between em¬ 
ployees and employers in the sense 
that they are adversary litigants, but 
contemplate that matters within 
their scope in the first Instance may 
be adjusted through a compliance 
with the provisions and mutual ef¬ 
forts to avoid contested Issues.—S. S. 
Eresge Co. v. Unemployment Com¬ 
pensation Commission, 162 S.W.2d 
838, 349 Mo. 590. 

41. Utah.—^Employees of Utah Fuel 
Co. at Clear Creek v. Industrial 
Commission of Utah, 104 P.2d 197, 
99 Utali 88. 

42. Minn.—Stevens v. Minnesota Di¬ 
vision of Employment and Securi¬ 
ty, 291 W.W. 890, 207 Minn. 429. 

43. Minn.—Stevens v. Minnesota Di¬ 
vision of Emplo 3 nnent and Secur¬ 
ity, supra. 

44. Ean.—Craig v. Kansas State La¬ 
bor Com*r, 121 P.2d 203, 154 Kan. 
691—Smith v. Robertson, 128 P. 
2d 260. 155 Kan. 706. 

Mo.—^Howell V. Division of Employ¬ 
ment Sec., Department of Labor & 
Indus. Relations of State, 222 S.W. 
2d 93, 240 Mo.App. 931, appeal 
transferred 215 S.W.2d 467, 358 Mo. 
459. 


Utah.—National Tunnel & Mines Co. 
V. Industrial Commission, 102 P.2d 
508, 99 Utah 39. 
l^hillty of exuployliig unit 

If unemployment compensation 
commission wishes to have liability 
of a partnership and corporation as 
a single employing unit under the 
unemployment compensation act Ju¬ 
dicially adjudged, commission must 
follow procedure prescribed by the 
act which gives it life and defines its 
rights and duties.—^In re Mitchell, 16 
S.E.2d 476, 220 N.C. 65. 

45. Ohio.—^Brown-Brockmeyer Co. v. 
Roach, 76 N.B.2d 79, 140 Ohio St 
611. 

Pa.—Oklamchak v. Unemployment 
Compensation Board of Review, S2 
A.2d 609, 169 Pa.Super. 168—^Far¬ 
rell V. Unemployment Compensa¬ 
tion Board of Review, 19 A.2d 522, 
144 PeuSuper. 365. 

46. Ill.—Durkin v. Hey, 33 N.B.2d 
463, 376 m. 292. 

Proceeding to compel employers to 
produce records 
HI.—Durkin v. Hey, supra. 

47- Idaho.—^Hagadone v. Kirkpatrick, 
154 P.2d 181, 66 Idaho 55. 

48. Mo.—Carlton v. Division of Em¬ 
ployment Sec., App., 246 S.W.2d 
388. 

Wash,—^In.re Persons Employed at 
St Paul & Tacoma Lumber Co., 
110 P.2d 877, 7 Wash.2d 680. 
Declaration of availability for work 
An employee's registration and 
claim for benefits is a declaration 
that he is then able to work and 
available for work.—Schwartz v. Un¬ 
employment Compensation Board of j 
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Review, 84 A.2d 364, 169 Pa.Super. 
620. 

Olaim by person regularly employed 
An employee who is regrularly and 
continuously employed, and who an¬ 
ticipates that he will be separated 
from his employment in the future, 
may not file a valid initial claim for 
unemployment benefits for the pur¬ 
pose of freezing his wage credits.— 
Kalin v. Oliver Iron Min. Co., 37 N. 
W.2d 365, 228 Minn. 328. 

49. Miss.—^Unemployment Compen¬ 
sation Commission v. Barlow, 2 
So.2d 644, 191 Miss. 156. 

Wash.—In re Jullin, 168 P.2d 319, 23 
Wash.2d 1, opinion supplemented 
160 P.2d 1023, 23 Wash.2d 1. 

60. Wash.—In re Jullin, supra. 
Questions to be answered 
Industrial commissioner is entitled 
to have questions which are reason¬ 
ably within scope of authority dele¬ 
gated to him answered by claimants 
for unemployment insurance benefits 
for purpose of determining good faith 
of claims.—Sorrentino v. Corsi, 100 
N.T.S.2d 794, 277 App.Div. 1073. 
Penalty for false statements 
Where claimant allegedly made two 
false statements in claim for unem¬ 
ployment compensation, both of¬ 
fenses comprised only one Illegal act, 
and employee should suffer only one 
penalty.—^Roberts v. Murphy, 45 N.Y. 
S.2d 779, 267 App.Div. 846. 

51. Miss.—Unemployment Compen¬ 
sation Commission v. Barlow, 2 So. 
2d 544, 191 Miss. 156. 

52. N.T.—In re Kelleher, 28 N.E.2a 
397, 283 N.Y. 664. 
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the purpose of effectuating substantial justice, re¬ 
troactive filings of claims may be permitted,58 and 
a claimant may be granted permission to predate 
his claim.5^ 

Notice of claims. Under statutes so providing, 
unemployment compensation boards or officials must 
give the employer notice of the employee's applica¬ 
tion or claim for benefits.®® Lack of notice is re¬ 
garded as prejudicial to the employer.®® 

§ 218. Parties 

Both the employer and the employee are entitled to 
participate In proceedings for unemployment benefits. 

In a limited sense, the only parties having a direct 
pecuniary interest in the disposition of claims for 
benefits under unemployment compensation laws are 
the unemployed claimant and his former employ¬ 
er.® ^ The employer,®® as a contributor to the un- 
emplojrment compensation fund,®® has a right to 


participate in proceedings for unemployment bene¬ 
fits before officers and boards intrusted with the 
administration of the unemployment compensation 
laws and to participate in subsequent proceedings.®® 
The employee is entitled to be made, and to remain, 
a party to all proceedings affecting his rights unless 
he voluntarily removes himself therefrom.®^ 

§ 219. Burden of Proof and Presumptions 

As a general rule, one claiming unemployment com¬ 
pensation has the burden of proving his right thereto* 
and he must prove that the particular conditions un¬ 
der which he is entitled to compensation exist. 

As a general rule, one claiming unemplo 3 mient 
compensation benefits has the burden of proving his 
right thereto,®® or that he is eligible for benefits,®® 
and this burden of proof never shifts.®^ He must 
prove that the particular conditions tmder which he 
is entitled to compensation exist,®® such as that he 
is unable to obtain employment,®® and that he is 


53. N.H.—^Hallaian v. Riley, 65 A. 
2d 278. 95 N.H. 419. 

54- N.Y.—^Horowitz v. Corsl. 64 N. 
Y.S.2d 605, 271 App.Div. 765. 

Boaxd iLdld without authority to pre¬ 
date appUcatioiL 

N.Y.—^McGowaji v. Murphy, 48 N.Y. 
S.2d 882, 266 App.Div. 983. 

55- Ark.—Call v. lauten, 244 S.W.2d 
180, 219 Ark. 640. 

Cal.—^Bell-Brook Dairies v. Bryant, 
218 P.2d 1, 35 Cal.2d 404. 

Ind.—^Mouldin^s Division of Thomp¬ 
son Industries v. Review Board of 
Ind. Employment Sec. Division, 
App., 106 N.B.2d 402. 

N.J.—^Horsman Dolls v. Unemploy¬ 
ment Compensation Commission, 82 
A2d 177, 7 N.J. 541, appeal dis¬ 
missed 72 S.Ct. 201, 342 U.S. 890, 
96 L.Bd.- 

56. Cal.—^Bell-Brook Dairies v. Bry¬ 
ant, 218 P.2d 1, 35 Cal.2d 404. 

Uotioe held sufficient 

N.J.—Horsman Dolls v. Unemploy¬ 
ment Compensation Commission, 82 
A2d 177, 7 N.J. 641, appeal dis¬ 
missed 72 S.Ot. 201, 842 U.S. 890, 96 
L..Ed.-w 

67. Dl.—OaJt Woods Cemetery Ass*n 
V. Miurphy, 50 N.E.2d 582, 388 Dl. 
301. 

58. Ark.—Grossett liUmber Co. v. 
McCain, 170 S.W.2d 64, 205 Ark. 
631. 

Cal.—^Empire Star Mines Co. v. Cal¬ 
ifornia Employment Commission, 
168 P.2d 686, 28 Cal.2d 33—Whit¬ 
comb Hotel V. California Employ¬ 
ment Commission, 151 P.2d 233, 24 
Cal.2d 753, 155 A.L.R. 405—W. R, 
Grace & Co. v. California Employ¬ 
ment Commission, 151 P.2d 215, 24 
Cal.2d 720—Matson Terminals v. 
Callfdmia Employment Commis¬ 
sion, 151 P.2d 202, 24 Cal.2d 695. 


59. Mich.—Chrysler Corporation v. 
Smith, 298 N.W. 87, 297 Mich. 488, 
135 AL.R. 900. 

Property right 

An assessed employer has a prop¬ 
erty right in the unemployment com¬ 
pensation fund and has the right to 
see that the fund Is used for law¬ 
ful purposes only.—Chrysler Corpo¬ 
ration V. Appeal Board of Michigan 
Unemployment Compensation Com¬ 
mission, 3 N.W.2d 302, 801 Mich. 351, 
certiorari denied Claimants for Ben¬ 
efits under Michigan Unemployment 
Compensation Act v. Chrysler Cor¬ 
poration, 63 S.Ct. 44, 317 U.S. 635, 
87 L.Ed. 512. 

6a Ark.—Crossett Lumber Co. v. 
McCain, 170 S.W.2d 64, 205 Ark. 
631. 

61. Neb.—^Brown v. Bteiith, 1 N,W.2d 
825, 140 Neb. 717. 

62. Ala.—^Department of Indus. Re¬ 
lations V. Tomlinson, 36 So.2d 496, 
251 Ala. 144. 

Iowa.—^Moulton v. Iowa Employment 
Sec. Commission, 84 N.W.2d 211, 
239 Iowa 1161. 

Mo.—Wolpers v. Unemployment Com¬ 
pensation Commission, 186 S.W.2d 
440, 853 Mo. 1067—Haynes v. Un¬ 
employment Compensation Com¬ 
mission, 188 S.W.2d 77, 858 Mo. 

I 540 —-National School of Aeronau¬ 
tics V. Division of Employment 
Security in Dept, of Labor and In¬ 
dustrial Relations, App., 226 S.W. 
2d 93. 

Ohio.—Shannon v. Bureau of Unem¬ 
ployment Compensation, 97 N.B.2d 
425, 155 Ohio St. 53—Kontner v. 
Unemployment Compensation 
Board of Review, 76 N.B.2d 611, 
148 Ohio SL 614. 

Okl.—Copeland v. Oklahoma Employ¬ 
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ment Sec. Commission, 172 P.2d 
420, 197 Okl. 429. 

Pa.—Seroskie v. Unemployment Com¬ 
pensation Board of Review, 82 A 
2d 558, 160 Pa.Super. 470—^Hegele v. 
Unemployment Compensation 
Board of Review, 74 A2d 778. 
167 Pa.Super. 348—Silver v. Unem¬ 
ployment Compensation Board of 
Review, 74 A2d 772, 167 Pa.Super. 
345—Smith v. Unemployment 
Compensation Board of Review, 74 
A2d 523, 167 Pa.Super. 242. 

Tenn.—Clinton v. Hake, 206 S.W.2d 
889, 185 Tenn. 476—^Reese v. Hake, 
199 S.W.2d 569, 184 Tenn. 423. 

Wash.—^In re Anderson, 235 P.2d 303, 
39 Wash.2d 356—Jacobs v. Office of 
Unemployment Compensation and 
Placement, 179 P.2d 707, 27 Wash. 
2d 641. 

63. Idaho.—^Talley v. Unemployment 
Compensation Division of Indus¬ 
trial Accident Board, 124 P.2d 784, 
63 Idaho 644. 

Mich.—^Turner v. Appeal Board of 
Mich. Unemployment Compensa¬ 
tion Commission, 52 N.W.2d 561, 
332 Mich. 704—^Ashford v. Appeal 
Board of Mich. Unemployment 
Compensation Commission, 43 N. 
W.2d 918, 328 Mich. 428—Clapp v. 
Appeal Board of Mich. Unemploy¬ 
ment Compensation Commission, 38 
N.W.2d 325, 325 Mich. 212. 

64. Mo.—Haynes v. Unemplojnnent 
Compensation Commission, 183 S. 
W.2d 77, 363 Mo. 640. 

65. Ala.—Craig v. Department of Im 
dus. Relations, 47 So.2d 286, 35 Ala 
App. 377. 

6 a N.Y.—In re Leshner, 52 N.Y.S 
2d 687, 268 App.Div. 582. 

Ohio.—Canton Malleable Iron Co. v. 
Green, 62 N.E.2d 756, 75 Ohio App. 
626. - 
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available for work.®*^ Where the statute denies 
compensation if the unemployment is due to a labor 
dispute, except under specified conditions, the bur¬ 
den is on claimant to prove that he comes within 
the exception®^ or that the labor dispute is not the 
cause of his continued unemplo 3 rment.®® Similarly, 
where the statute denies compensation to one who 
leaves his employment voluntarily without good 
cause, a claimant who has voluntarily abandoned 
his emplo 3 niient has the burden of proving good 
cause.*^® So, too, the burden is on claimant to 
justify his refusal of a proffered employment, 
such as to show that the employment offered was 
not suitableJ^ 


The burden of proving that claimant is not en¬ 
titled to compensation because he falls within an 
exception to the unemplo 3 mient compensation law,, 
or that an employment is exempt or excepted from 
the statute,^® is on the party making such assertion. 
The burden is on the employer to prove his conten¬ 
tion that the claimant is disqualified from receiving- 
benefits,such as a contention that claimant was- 
discharged for sufficient cause or wrongful mis¬ 
conduct.^® In accordance with the provisions of 
some statutes, employment is deemed to exist where- 
it is shown that services are performed for remuner¬ 
ation unless the person challenging such relationship- 
establishes that certain conditions enumerated in. 
the statute exist,*^® and under such a statute the 
employer has the burden of establishing the exist- 


67. Cal.—Lioew*s Ina, v. California 
Bmplosrment Stabilization Commis¬ 
sion. 172 P.2d 938. 76 CalJ^p.2d 
231. 

Ind.—^Bennett v. Review Board of 
Ind. Employment Sec. Division, 
App., 102 N.B.2d 383—^Howells v. 
Review Board of Ind. Employment 
Sec. Division, App., 102 N.E.2d 382 
—Walton V. Wilhelm, 91 N.E.2d 
873. 120 Ind.App. 218. 

Mass.—^B^arrar v. Director of Divi¬ 
sion of Employment Security, 84 
N.K2d 540, 324 Mass. 45. 

Mo.—Haynes v. Unemployment Com¬ 
pensation Commission. 183 S.W.2d 
77, 863 Mo. 540. 

Okl.—Copeland v. Oklahoma Employ¬ 
ment Sec. Commission. 172 P.2d 
420, 197 Okl. 429. 

Va.—^Unemployment Compensation 

Commission v. Tomko, 65 S.R2d 
524, 192 Ya. 463. 

Work In another trade 

If It is determined as a fact ques¬ 
tion that unemployment compensa¬ 
tion claimant has no prospect of re¬ 
turning: to his usual trade within a 
resLsonable time, claimant has burden 
of establishing: that he has held him¬ 
self available for work In some other 
trade for which he is reasonably suit¬ 
ed, as well as for work In his own 
trade.—^Berthlaume v. Chrlstgau. 15 
N.W.2d 115, 218 Minn. 48. 

68. Conn.—^Lanyon v. Admlnlstrar- 
tor, Unempl 03 mient Compensation 
Aci 89 A2d 568, 189 Conn. 20. 

Ind.—Auker v. Review Board, Ind. 
Employment Sec. Division. 71 N.E 
2d 629, 117 Ind.App. 486. 

Mass.—Martlneau v. Director of Di¬ 
vision of Emplosrment Sec., 106 NJBL 
2d 420. 

N.C.—State ex reL Employment Sec. 
Commission v. Jarrell, 57 S.E.2d 
408, 231 N.C. 881—^In re Steelman, 
IS S.E.2d 644, 219 N.C. 806. 

Pa.—Westlnghouse Elec. Corp. v. Un¬ 
employment Compensation Board 


of Review of Commonwealth of 
Pa., 68 A.2d 393, 165 Pa.Super. 386. 
Tenn.—Queener v. Magmet Mills, 167 
S.W.2d 1. 179 Tenn. 416. 

Wash.—^Appeals by Employees of 
Poison Ltumber & Shingle Mills, 148 
P.2d 816, 19 Wash.2d 467. 

W.Ya.—Copen v. Hlx, 48 S.E2d 882, 
130 W.Ya. 848. 

Work available 

In proceeding for unemplosrment 
compensation benefits, where stop¬ 
page of work was due to a strike, 
employer did not have burden of 
proving that he had work available 
for employees had they not struck, 
and failure to sustain sudi burden 
would not require that benefits be 
paid to the striking employees.—^Em¬ 
ployees of Utah Fuel Co. at Clear 
Creek v. Industrial Commission of 
Utah, 104 P.2d 197, 89 Utah 88. 

69. Ind.—Chrysler Cbrp. v. Review 
Board of Ind. Employment Sec. Di¬ 
vision, 92 N.E.2d 565, 120 Ind.App. 
426—Frank Foundries Corp. v. Re¬ 
view Board of Ind. Employment 
Sec. Division, 88 N.E.2d 160, 119 
Ind.App. 693. 

N.J.—Wasyluk ▼. Mack 'Mfg. Corp.. 
68 A.2d 264, 4 N.J.Super. 559. 

70. Ala.—^Henderson v. Department 
of Industrial Relations, 40 So.2d 
629, 252 Ala. 239—Department of 
Indus. Relations v. Mann, 50 So.2d 
780, 35 AlaApp. 505, certiorari 
stricken Mann v. Department of 
Indus. Relations. 50 So.2d 786. 255 
Ala. 201—^Morrison v. Department 
of Indus. Relations. 48 So.2d 72, 
35 Ala.App. 476—West Point Mfg. 
Co. V. Relth, 47 So.2d 594, 86 Ala. 
App. 414—^Department of Industri¬ 
al Relations v. Wall, 41 So.2d 611, 
84 Ala.App. 580. 

Pa.—Seroskle v. Unemployment Com¬ 
pensation Board of Review, 82 A.2d 
558, 160 Pa.Super. 470—^Doninelll v. 
Unemployment Compensation Board 
of Review, 82 A.2d 614, 169 Pa, 
iSup^r. 117—Wolfson v. Unemploy¬ 
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ment Compensation Board of Re* 
view, 76 A2d 498, 167 Pa.Super. 
688—Wescoe v. Unemployment 
Compensation Board of Review, 71 
A.2d 837, 166 Pa,Super. 355—De¬ 
partment of Labor & Industry of 
Commonwealth of Pa. v. Unem- 
plo 3 ntnent Compensation Board of 
Review, 65 A2d 436, 164 Pa,Super. 
421, reversed on other grrounds 6T 
A.2d 114, 362 Pa. 842. 

Illness 

One who quit employment because* 
of illness had the burden of proving 
that illness complained of necessi¬ 
tated termination of employment, 
that such Illness was due to such 
employment, and that no change or 
remedy other than final termination 
was available to restore him to good 
health.—^Fannon v. Federal Cartridge 
Corp., 18 N.W.2d 249, 219 Minn. 306, 
168 AL.R. 389. 

71. Pa,—Sledzianowskl v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 76 A2d 666, 168 Pa,Super. 37. 

72. CaJ.—Loew*s Inc., v. California 
Employment Stabilization Commis¬ 
sion, 172 P.2d 938. 76 Cal.App.2d^ 
281. 

78- U.S.—Aragon v. Unemployment 
Compensation Commission of Terri¬ 
tory of Alaska, C.C.A.A]aska, 149> 
F.2d 447, affirmed in part and re¬ 
versed In part on other grounds 6T 
S.Ct 246, 329 U.S. 143, 91 L.Bd, 
136. 

HI.—Grant Contracting Co. v. Mur¬ 
phy. 56 N.E.2d 313, 387 IlL 187. 

74. Wis.—^Boynton Cab Co. v. Giese. 
296 N.W. 630, 237 Wla 237. 

78- Ind.—Arthur Winer. Inc., v. Re¬ 
view Board of Ind. Employment 
Sec. Division, 96 N.E.2d 214, 120 
Ind.App. 638. 

Wls.—^Boynton Cab Co. v. Giese, 296 
N.W. 630, 287 Wis. 237. 

76. Wash.—In re Foy, 1J6 P.2d 545. 

10 Wa8h.2a 817. 
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ence of the conditions.'^'^ A claimant who registers 
for work and files a claim is ordinarily presumed 
to be entitled to unemployment compensation ,*^8 but 
this presumption is rebuttable.’^® An unemployed 
worker in a covered emplo3rment is presumably en¬ 
titled to unemployment benefits and loses them only 
where he falls within a disqualifying provision of 
the statute,®® and, under some statutes, an unem¬ 
ployed worker who is otherwise eligible for com¬ 
pensation is deemed entitled thereto unless the em¬ 
ployer in rejecting his claim asserts matter dis¬ 
qualifying the employee.®! Where an employee has 
voluntarily quit his employment, there is no pre¬ 
sumption that such emplo3mient was subsequently 
available to him,®® but, where the employer offers 
reemployment and the state unemployment agency 
tenders the offer to the employee, the presumption 
exists that the agency considered the work suit¬ 
able.®® 

The exemption of the administrative body in¬ 
trusted with the administration of the unemploy¬ 
ment compensation laws from strict legal rules of 
evidence and procedure does not empower it to act 
arbitrarily and substitute presumptions for facts.®^ 
An administrative regulation that an employer who 
fails to notify the administrative agency of an 
employee’s separation from his employment shall be 
presumed to have admitted the employee’s qualifica¬ 
tion for benefits has been held invalid where con¬ 
strued to create a conclusive presumption.®® 


§ 220. Admissibility of Evidence 

As a general rule, the ordinary rules as to the ad¬ 
missibility of evidence In Judicial proceedings do not 
limit or control the evidence that may be received In 
administrative proceedings under unemployment com¬ 
pensation laws. 

As a general rule, the ordinary rules as to the 
admissibility of evidence in judicial proceedings do 
not limit or control the evidence that may be re¬ 
ceived in administrative proceedings under unem¬ 
ployment compensation laws,®® and, although in¬ 
competent, irrelevant, or immaterial evidence is 
properly excluded,®^ error cannot be predicated on 
the reception of such evidence,®® but it has been held 
that incompetent evidence is inadmissible where 
timely objection is made.®® Judicial rules of evi¬ 
dence have been held to apply where the administra¬ 
tive agency was authorized to adopt regulations for 
the conduct of hearings without regard to the com¬ 
mon-law rules of evidence but failed to do so,®® 
so that hearsay evidence was not admissible.®! The 
evidence should be in such form that it can be 
understood and met by the parties.®® 

§ 221. Weight and SufiBlciency of Evidence 

An award of unemployment compensation must be 
supported by evidence of all the facts necessary to en¬ 
title the claimant to compensation, and the decisions 
and findings of the administrative tribunal must be sup¬ 
ported by substantial and competent evidence. 

An award of unemployment compensation must 
be supported by evidence of all the facts necessary 
to entitle claimant to compensation.®® A claim for 
unemployment compensation must be established by 


77. U.S.—^In re Mid America Co., 
D.C.I11., 31 F.Supp. 601. 

HI.—^Toplls & Harding v. Murphy, 
61 N.E.2d 505, 384 Ill. 463. 

Or.—Journal Pub. Co. v. State Un¬ 
employment Compensation Commis¬ 
sion, 165 P.2d 570, 176 Or. 627. 

78. Pa.—Mattey v. Unemployment 
Compensation Board of Be view, 63 
A-2d 429, 164 Pa.Super. 36—^Hassey 
▼. Unemployment Compensation 
Board of Review, 56 A.2d 400, 162 
Pa.Super. 14. 

79. (Pa.—^Mattey v. Unemployment 
Compensation Board of Review, 68 
A.2d 429, 164 Pa.Super. 86—Hassey 
V. Unemployment Compensation 
Board of Review 66 A.2d 400, 162 
Pa.Super. 14. 

80. Pa.—^Bliley Elea Co. v. Unem¬ 
ployment Compensation Board of 
Review, 46 A.2d 898, 158 Pa.Sup6r. 
648. 

81. Wls.—^Boynton Cab Co. v. Giese, 
296 N.W. 680, 237 Wis. 237. 

88 . Ohio.—^Brown-Brockmeyer Co. v. 
Roach, 70 K.E.2d 481, 81 Ohio App. 
16, rehearing denied 71 N.R2d 320, 


appeal dismissed 73 N.E.2d 877, 
148 Ohio St. 126. 

83. Mo.—S, S. Kresge Co. v. Unem¬ 
ployment Compensation Commis¬ 
sion, 162 S.W.2d 838, 349 Mo. 590. 

84. Minn.—Juster Bros. v. Chrlst- 
gau, 7 N.W.2d 601, 214 Minn. 108. 

85. Minn.—Juster Bros. v. Christ- 
gau, supra. 

86. HI.—^Durkin v. A. H. Luecht & 
Co., 40 N,B.2d 69, 379 HI. 227. 

Pa.—Glen Alden Coal Co. v. Unem¬ 
ployment Compensation Board of 
Review, 79 A.2d 796, 168 Pa.Super. 
634—^Phillips V. Unemployment 

Compensation Board of Review, 30 
A.2d 718, 162 Pa.Super. 76. 

Admissibility of evidence in admin¬ 
istrative proceedings generally see 
Public Administrative Bodies and 
Procedure S 126. 

87. Ohio.—^U. S. Coal Co. v. Unem¬ 
ployment Compensation Board of 
Review, 2 Ohio Supp. 9, aflOrmed 32 
H‘.R2d 763, 66 Ohio App. 829. 

88 . HI.—^Durkin v. A. R Luecht & 
Co., 40 N.R2d 69, 879 Ill. 227. 
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Pa.—^Phillips V. Unemployment Com¬ 
pensation Board of Review, 30 A. 
2d 718, 162 Pa.Super. 75. 

89. Pa—Glen Alden Coal Co. v. Un¬ 
employment Compensation Board 
of Review, 79 A.2d 796, 168 Pa 
Super. 534. 

90. Del.—Geegan v. Unemployment 
Compensation Commission, 76 A.2d 
116. 

91. Del.—Geegan v. Unemployment 
Compensation Commission, supra. 

98. Mass.—^Fort Pond Inn Co. v. Di¬ 
rector of Division of Employment 
Sea, 86 N.E.2d 66, 824 Mass. 281. 

93. Mo.—^Haynes v. Unemployment 
Compensation Commission, 183 B, 
W.2d 77, 363 Mo. 540. 

Each Olement neoessazy to sustala 
aa order by an appeal tribunal or 
the Industrial commission under the- 
law should be supported by testi¬ 
mony, exhibits, or stipulation Intro¬ 
duced at the hearing.—^Roberts v. In¬ 
dustrial Commission, 93 P.2d 494, 97 
Utah 484. 
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a preponderance of the evidence,^ ^ and it has been 
held that claimant should be held to strict proof 
of the right to compensation.®^ Findings against 
claimant on issues as to which he has the burden of 
proof need not be supported by afl5rmative evi¬ 
dence.®® An administrative rule requiring that un- 
eraloyment be proved by the filing of a claim for 
compensation and rejecting other proof has been 
held valid.®^ 

In order to establish that he was available for 
work, claimant must at least show that he acted in 
good faith and made a reasonable effort to secure 
suitable emplo 3 niient.®® It has been held that claim¬ 
ant makes a prima facie case of availability for 
employment by proof that he registered for work 
with the unemployment compensation agency,®® but 
there is also authority to the contrary.^ 

Substantial evidence. The decision and findings 
of the administrative tribunal must be supported by 
substantial evidence® and they cannot be based on 
evidence which is nothing more than a guess or 


speculation.® Substantial evidence is more than a 
scintilla,^ and it means such relevant evidence as 
a reasonable mind could accept as adequate to sup¬ 
port the conclusion;® it must be enough in quantity 
and quality to justify a refusal to direct a verdict 
if the trial were before a jury,® and must do more 
than create a suspicion of the existence of the 
fact to be established.*^ 

Competent evidence. It is generally held that the 
decisions and findings of an administrative tribunal 
in unemployment compensation cases must be sup¬ 
ported by competent evidence.® The relaxation of 
the general rules of evidence does not mean that 
the administrative tribunal can treat as evidence 
matter which is not evidence and has no probative 
force,® and it does not justify orders without a 
basis in evidence having rational probative force.^® 
Findings of fact supported only by incompetent^! 
or hearsay!® evidence are improper, and hearsay 
evidence will not be considered in determining 
whether the findings are supported by the evi¬ 
dence,!® but hearsay evidence when corroborated by 


94. Mo.—^Parker v. Unemplo 3 nzient 
Compensation Commission of Mo., 
App., 221 S.W.2d 840, rehearlngT 
and transfer denied 223 S.W.2d 22. 

Tenn.—Clinton v. Hake, 206 S.W.2d 
889, 186 Tenn. 476. 

95. Wash.—^In re Anderson, 235 P. 
2d 303, 39 Wash.2d 366—^In re Jul- 
lin, 168 P.2d 319, 23 Wash.2d 1, 
opinion supplemented 160 P.2d 1023, 
23 Waah.2d 1. 

BtUe of liheral cozistniotioa of stat¬ 
ute does not apply as to the evidence 
to support a claim.—Hunter v. Mil¬ 
ler, 27 N.W.2d 638, 148 Neb. 402. 

96. Tenn.—Clinton v. Hake, 206 S. 
W.2d 889, 186 Tenn. 476—^Reese v. 
Hake, 199 S.W.2d 669, 184 Tenn. 
423. 

97. Pa.—Parrell v. Unemployment 
Compensation Board of Review, 19 
A2d 622, 144 Pa.Super. 366. 

98. Ala.—^Department of Indus. Re¬ 
lations V. Tomlinson, 36 So.2d 496, 
251 Ala. 144. 

99. Pa.—^Bliley Elec. Co. v. Unem¬ 
ployment Compensation Board of 
Review, 46 A2d 898, 168 Pa.SupeT. 
548. 

1 . Ala.—^Department of Indus. Rela¬ 
tions V. Tomlinson, 36 So.2d 496, 
251 Ala. 144. 

Hi Pa.—^Phillips V. Unemplo 3 nnent 
Compensation Board of Review, 80 
A2d 718, 162 Pa.Super. 76. 

3. Mass.—^Maniscalco v. Director of 
Division of Employment Sec., 97 N. 
E.2d 639, 327 Mass. 211. 

Mere nnooirohoTated hearsay or 
mmor does not constitute ^'substan- 


tial evidence.**—Phillips v. Unem¬ 
ployment Compensation Board of Re¬ 
view, 30 A.2d 718, 152 Pa.Super. 76. 
legitimate tendency to convince 
The evidence must have a legiti¬ 
mate tendency to convince and not 
merely to raise a conjecture, and 
must conform to broad standards 
of fairness which the law expects In 
Judicial or quasi-Judlcial proceedings 
affecting the right of the parties.— 
Fort Pond Inn Co. v. Director of Di¬ 
vision of Employment Sec., 86 N.E.2d 
66, 324 Mass. 281. 

4i Pa.—'McGann v. Unemployment 
Compensation Board of Review, 62 
A2d 87, 168 Pa.Super. 379—Phil¬ 
lips V. Unemployment Compensa¬ 
tion Board of Review, 30 A2d 718, 
162 PeuSuper. 76. 

5. Pa-—^Phillips V. Unemployment 
Compensation Board of Review, su¬ 
pra. 

6- Pa.—^Phillips V. Unemployment 
Compensation Board of Review, su¬ 
pra. 

7. Pa.—Phillips V. Unemployment 
Compensation Board of Review, su¬ 
pra. 

8. Ill.—Durkin v. A H. Luecht & 
Co., 40 'N.E.2d 69, 379 Dl. 227. 

Pa.—Glen Alden Coal Co. v. Unem¬ 
ployment Compensation Board of 
Review, 79 A2d 796, 168 Pa-Super. 
534. 

Wash.—^Leggerinl v. Department of 
Unemployment Compensation and 
Placement, 131 P,2d 729, 16 Wash. 
2d 618. 

Terms of union contract were prop¬ 
erly considered in determining wheth- 
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er or not holiday pay was remunera¬ 
tion.—General Motors Corp. v. Michi¬ 
gan Unemployment Compensation 
Commission, 49 N.W.2d 305, 881 Mich. 
803. 

9. Qa.—Hulet v. Schwob Mfg. Co., 
27 S.EL2d 743, 196 Ga. 866, conform¬ 
ed to 28 S.E.2d 184, 70 Ga-App. 
226. 

10. Pa.—^Phillips V. Unemployment 
Compensation Board of Review, 30 
A2d 718, 152 Pa.6uper. 75. 

11. Pa.—Glen Alden Coal Co. v. Un¬ 
employment Compensation Board 
of Review, 79 A2d 796, 168 Pa-Su¬ 
per. 634. 

12. Peu—Glen Alden Coal Co. v. 
Unemployment Compensation Board 
of Review, supra—^Phillips v. Un¬ 
employment Compensation Board 
of Review, 80 A2d 718, 162 Pa-Su¬ 
per. 76. 

better explaining contract 
Letter from district president of 
union explaining terms of contract 
between union and employer was not 
an official document, and, as to em¬ 
ployer, was a hearsay statement, un¬ 
supported by oath, with respect to 
which employer was deprived of right 
of cross examination, and, hence, it 
was Incompetent to support an award 
of unemployment compensation.— 
Glen Alden Coal Co. v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 79 A.2d 796, 168 -Pa-Super. 634. 

13. Wash.—Leggeiini v. Department 
of Unemployment Compensation 
and Placement, 181 P.2d 729, 16 
Wash.2d 618. 
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competent evidence may be sufl&cient to support the 
j&ndings.^^ 

An investigator’s report as to matters concerning 
which he would be competent to testify is competent 
evidence where the parties are afforded an op¬ 
portunity to cross-examine him,i5 but such oppor¬ 
tunity does not render competent hearsay statements 
contained in his report.^® It has been held that a 
rule of evidence not invoked must be regarded as 
waived,so that inadmissible or hearsay evidence 
admitted without objection is to be given its natural 
probative force as though it were in law admis¬ 
sible.^® Matters contained in the files of the agency 
but not introduced as evidence may not be con¬ 


sidered as evidence.!® A production manager’s 
opinion as to when work would have been available 
but for a labor dispute has been held to be compe¬ 
tent evidence.®® Qaimanf s testimony on an appli¬ 
cation for compensation is competent evidence 
against him on a later application.®! 

Expert evidence. Expert evidence is not binding 
on an administrative tribunal, even though it is un¬ 
contradicted.®® 

Sufficiency of evidence in particular cases. In 
particular cases the evidence has been held suffi¬ 
cient®® or insufficient®^ to support the findings of 
the administrative tribunal, including findings that 
claimant was an employee®® or that the claimant 


14. Iowa.—Jolmson v. Iowa Employ¬ 
ment Sec. Commission, 32 N.W.Sd 
786, 239 Iowa 816. 

15. Pa.—PWllips V. Unemployment 
Compensation Board of Hevlew, 30 
A.2d 718, 152 Pa.Super. 75. 

16. Pa.—^Phillips v. Unemployment 
Compensation Board of Review, su¬ 
pra. 

17. Pa.—(Sledzianowski v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 76 A.2d 666, 168 Pa.Super. 87. 

18. Pa.—Sledzianowskl v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, supra. 

FUyslolaiii’s certificate that unem¬ 
ployment compensation claimant was 
allergrio to paints, admitted in com¬ 
pensation proceeding without objec¬ 
tion, was competent.—Sledzianowskl 
v. Unemployment Compensation 
Board of Review, supra. 

19. Mass.—^Port Pond Inn Co. v. Di¬ 
rector of Division of Employment 
Sec., 86 N.E.2d 56, 324 Mass. 281. 

20. Mich.—Clapp V. Appeal Board of 
Mich. Unempl 03 rment Compensation 
Commission, 38 N.W.2d 325, 325 
Mich. 212—Abbott v. Appeal Board 
of Mich. Unemployment Compensa¬ 
tion Commission, 34 N.'W‘.2d 542, 
328 Mich. 82. 

21. Mass.—^Haddad v. Director of Di¬ 
vision of Employment Sec., 90 N.E. 
2d 325, 325 Mass. 760. 

22. Pa.—Sledzianowski v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 76 A.2d 666, 168 Pa.Super. 
37. 

23. CaL—^La Soclete Prancaise De 
Bienfalsance Mutuelle v. Califor^ 
nia Employment Commission, 138 
P.2d 47, 56 Cal.App.2d 534, certio¬ 
rari denied 64 S.Ct. 35, 320 U.S. 
786, 88 L.Ed. 486. 

Mich.—Jones v. Appeal Board of 
Mich. Unemployment Compensa^ 
tlon Commission, 52 N.'W‘.2d 555, 
882 Mich. 691. 

N.J.—Curtis V. Liberty Restaurant, 
68 A.2d 540, 3 N.J. 1—Draus v. 
Board of Review, Division of Em¬ 


ployment Sec., Dept of Labor & 
Industry, 80 A2d 316, 13 N.J.Super. 
231. 

N.T.-lciaim of Myhre, 112 N.T.S.2d 
280, 279 App.Div. 1110—George 

Wittner & Co. v. Corsi, 55 N.T.S.2d 
273, 269 App.Div. 802—^In re Fein- 
berg, 15 N.T.S.2d 766, 258 App.Div. 
834. 

Or.—Singer Sewing Mach. Co. v. State 
Unemplosnnent Compensation Com¬ 
mission, 116 P.2d 744, 167 Or. 142, 
138 AL.R. 1398. 

Pa.—^Btell V. Unemplosnnent Compen¬ 
sation Board of Review, 90 A2d 
292, 171 Pa.Super. 127—Oravec v. 
Unemployment Compensation Board 
of Review, 90 A2d 269, 171 Pa.Su- 
per. 491. 

Back pay as wages 

Evidence supported decision that 
all money paid by employer pursu¬ 
ant to a stipulation in settlement of 
all claims of employee for **back 
pay” covering period following a la¬ 
bor dispute during which employee 
was without employment constituted 
“wages” as defined in Unemployment 
Insurance Law.—^In re Tonra, 15 N.T. 
S.2d 755, 258 App.Div. 835, appeal de¬ 
nied 17 N.T.S.2d 858, 258 App.Div. 
1002, affirmed Tonra v. Robins Dry 
Dock & Repair Co., 28 N.E.2d 402, 283 
N.T. 676. 

Xdvlng auaxters 

Evidence sustained decision of un¬ 
employment Insurance appeal board 
as to reasonable money value of liv¬ 
ing quarters and other emoluments 
furnished claimant by his employer 
in addition to money wages paid.— 
Claim of Putnam, 99 N.Y.S.2d 621, 
277 App.Div. 958, reargument and ap¬ 
peal denied 100 N.Y.S.2d 1016, 277 
App.Div. 1073. 

Severance pay 

Evidence on issue whether sever¬ 
ance pay given by former employer 
in weekly amounts was remuneration 
for period covered by the severance 
pay was sufficient to sustain Judg¬ 
ment denying award of unemploy¬ 
ment compensation for that period.— 
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Krupa V. W. U. Tel. Co., 103 N.E,2d 
784, 90 Ohio App. 90. 

Vacation allowance 
Evidence warranted denial of un- 
emplo 3 nnent benefits for week not 
worked on ground that workers had 
received vacation allowance in ex¬ 
cess of maximum weekly unemploy¬ 
ment benefit.—^Hamlin v. Coolerator 
Co., 85 N.W.2d 616, 227 Minn. 437. 

24. Or.—Lasntnan v. State Unemploy¬ 
ment Compensation Commission, 
117 P.2d 974, 167 Or. 879, 136 AL.R. 
1468. 

25. Evidence held sufficient 
(1) In general. 

Ga.—Johnson v. Huiet, 21 S.E.2d 437, 
67 Ga.App. 688. 

m. —^Rozran v. Durkin, 45 N.E.2d 180, 
881 ni. 97, 144 A.L.R. 785. 

Mich.—Jones v. Appeal Board of 
Mich. Unemployment Compensation 
Commission, 52 N.W.2d 555, 332 
Mich. 691. 

N.T.—Claim of Dybdal, 85 N.T.S.2d 
657, 274 App.Div. 1084—^Paine v. 
Friedman, 74 N.T.S.2d 629, 272 App. • 
Div. 1094—In re Rowe, 32 N.T.S. 
2d 170, 263 App.Div. 915—Hanrahan 
V. Interstate Home Equipment Co., 
28 N.T.S.2d 806, 262 App.Div. 924, 
affirmed 38 N.B.2d 227, 287 N.T. 
569—In re Perdziak, 19 N.Y.S.2d 
1000, 269 App.Div. 960. 

N.C.—State ex rel. Employment Sec. 
Commission v. Monsees, 65 S.E.2d 
887, 234 N.C. 69. 

Or.—Journal Pub. Co. v. State Un¬ 
employment Compensation Commis¬ 
sion, 166 P.2d 570, 175 Or. 627. 

Pa.—Jones v. Unemployment Com¬ 
pensation Boajrd of Review, 60 A. 2d 
668 , 163 Pa.Super. 271—American 
Writing Mach. Co. v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 25 A.2d 85, 148 Pa.Super. 
299—Commonwealth v. Marie Gas 
& Oil Co., Com.Pl., 56 Dauph.Co., 
200 . 

Utah.—Globe Grain & Milling Co. v. 
Industrial Commission, 91 P.2d 512, 
98 Utah 36, rehearing denied 97 P. 
2d 582, 98 Utah 48. 
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was not an employee, ^6 findings that claimants em- i her of persons to bring him within the statute, find- 
ployer did^^ or did not^s employ a sufficient num- ings that claimant did^^ or did not^o have good 


Wash.—^In re Hillman Inv. Co., 181 
P.2d 160, 15 Wash.2d 452. 

(2) Actor.—In re Velie. 48 N.Y.S.2d 
61, 267 App.Div. 1022, appeal denied 
49 N.T.S.2d 420, 268 App.Div. 805, af¬ 
firmed 61 N.K2d 455, 294 N.7. 725. 

(8) Canvasser.—^In re Doyle, 33 N. 
7.S.2d 468, 263 App.Div. 1036. 

(4) Golf caddy.—^Andrews v. North 
Shore Country Club, 16 N.T.S.2d 868, 
268 App.Div. 1017. 

(5) Insurance agrent. 

Colo.—^Equitable Life Ins. Co. of 
Iowa v. Industrial Commission, 95 
P.2d 4, 105 Colo. 144—Industrial 
Commission v. Northwestern Mut. 
Life Ins. Co., 88 P.2d 560, 103 Colo. 
550. 

Ind.—^Review Board of Unemploy¬ 
ment Compensation Division of De¬ 
partment of Treasury v. Mammoth 
Life & Accident Ina Co., 42 N.£l2d 
379, 111 Ind.App. 660. 

Pa.—Superior Life, Health & Acci¬ 
dent Ins. Co. V. Unemployment 
Compensation Board of Review, 25 
A.2d 88, 148 Pa.Super. 807. 

(6) Musician. 

Mich.—Graystone Ballroom v. Bag*- 
gott, 29 N.W.2d 256, 319 Mich. 87. 
Neb.—Hill Hotel Co. v. Kinney, 295 
N.W. 397, 138 Neb. 760. 

N.Y.—^In re Hotels Statler Co., 109 
N.Y.S.2d 433, 279 App.Div. 814, ap¬ 
peal dismissed 101 N.Y.S.2d 927, 
279 App.Div. 957—^In re Dellapenta, 
24 N.Y.S.2d 748, 261 App.Div. 863. 
Pa.—^Palumbo v. Unemployment Com¬ 
pensation Board of Review, 26 A2d 
80, 148 Pa.Super. 289. 

(7) Newspaper carrier. 

N.Y.—Claim of Le Valley, 27 N.Y.S. 

2d 338, 262 App.Div. 792. 

Or.—Journal Pub. Co. v. State Unem¬ 
ployment Compensation Commis¬ 
sion, 155 P.2d 670, 175 Or. 627. 

Utah.—Salt Lake Tribune Pub. Co. v. 
Industrial Commission, 102 P.2d 
307, 99 Utah 259. 

(8) Porter.—^In re Gordon, 23 N.Y. 
.S.2d 261. 260 App.Div. 973. 

(9) Salesman.—^In re Dunne, 37 N. 
Y.S.2d 100, 264 App.Div. 971, affirmed 
:S8 N.B.2d 520, 293 N.Y. 780. 

(10) Solicitor for newspaper sub- 
jgcrlptlons.—Claim of Tod4 22 N.Y.S. 
2d 398, 260 App.Div. 826. 

<11) Walter.—^Trianon Hotel Co. v. 
Keitel, 169 S.W.2d 891, 350 Mo. 1041. 
Evidence held ln8nlllciea.t 

(1) In general. 

Iowa.—^Meredith Pub, Co. v. Iowa 
Employment Security Commission, 

6 N.W.2d 6, 232 Iowa 666. 

Ind.—News Pub. Co. v. Verwelre, 49 
N.E.2d 161, 113 Ind.App. 451. 

(2) Insurance solicitor.—^In re Muiv 
phy, 38 N.Y.S.2d 629, 265 App.Dlv. 
984. 


(8) Musician.—News Pub. Co. v. 
Verweire, 49 N.K2d 161, 113 Ind.App. 
451. 

26. Svidenoe held suffioient 

Conn.—^Evans v. Administrator, Un¬ 
employment Compensation Act, 61 
A.2d 684, 135 Conn. 120. 

27. Bvidence held sufficient 

Ga.—Johnson v. Hulet, 21 S.E.2d 487, 
67 Ga.App. 638. 

Mo.—^Atkisson v. Murphy, 179 S.W.2d 
27, 852 Mo. 644—^Krisman v. Unem¬ 
ployment Compensation Commis¬ 
sion. 171 S.W.2d 675, 351 Mo. 18. 
N.Y.—Claim of Saltpeter, 44 N.Y.S. 
2d 659, 266 App.Div. 1051—Davido- 
witz V. Schwartz, 84 N.Y.S.2d 807, 
264 App.Div. 804. 

Wash.—^In re Hillman Inv. Co., 131 
P.2d 160, 15 Wash.2d 452. 

28. Svldenoe held sufficient 
Evidence sustained denial of un¬ 
employment compensation to counter 
salesman of package liquor store em¬ 
ploying less than four employees at 
any time during thirteen weeks in 
year, and operated by purchaser of 
store as a complete business from 
nonllable employer who acquired 
store as a unit from former chain 
subject to the Unemployment Com¬ 
pensation Act.—^Evans v. Adminis¬ 
trator, Unemployment Compensation 
Act, 61 A2d 684, 136 Conn. 120. 

29. Svldenoe held sufficient 

Ala.—^Alabama Mills v. Brand, 38 So. 
2d 574, 251 Ala. 643—^Department 
of Indus. Relations v. Mann, 50 So. 
2d 780, 35 Ala.App. 505, certiorari 
stricken Mann v. Department of In¬ 
dus. Relations, 60 Sa2d 786, 255 
Ala. 201. 

Del.—^Brainard v. Unemployment 

Compensation Commission of Del., 
Super., 76 A2d 126. 

Iowa.—Forest Park Sanitarium v. 
Miller, 11 N.W.2d 582, 283 Iowa 
1341. 

N.Y,—Claim of Morsillo, 112 N.Y.S. 

2d 766, 279 App.Div. 1127. 

Pa.—^Electrical Reactance Corp. v. 
Unemployment Compensation Board 
of Review, 82 A.2d 277, 169 Pa. 
Super. 269. 

Contradictory statements by claim¬ 
ant for unemployment compensation 
at referee’s hearing indicated lack 
of good faith, the essential element 
of ’’good cause” for leaving her em¬ 
ployment, within meaning of Unem¬ 
ployment Compensation Act.—^Flan- 
nick V. Unemployment Compensation 
Board of Review, 82 A2d 671, 168 
Pa.Super. 606. 

Befusal to cross picket line 
(1) Mere statement by nonstriking 
unemployment compensation claimant 
that he refused to cross picket line 
because of fear of bodily harm would 
not establish that unemployment was 
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involuntary in absence of single 
overt act of violence leading reason¬ 
able person to believe that he would 
be in physical danger in event he .at¬ 
tempted to cross picket line.—Mc- 
Gann v. Unemployment Compensation 
Board of Review, 62 A2d 87, 163 Pa. 
Super. 379. 

(2) Evidence sustained finding that 
refusal of nonstriking employees to 
cross picket lines was a ’’voluntary 
act” and was not based on fear of 
physical violence. 

Ind.—^Abshier v. Review Board of 
Ind. Employment Sec. Division, 
App., 105 N.E.2d 902. 

Mo.—'Meyer v. Industrial Commission 
of Mo., 223 S.W.2d 835, 240 Mo. 
App. 1022. 

Pa.—Urbach v. Unemploirment Com¬ 
pensation Board of Review, 83 A 
2d 392, 169 Pa.Super. 569—^Franke 
V. Unemployment Compensation 
Board of Review, 70 A2d 461, 166 
Pa. Super. 251. 

Utah.—^Lexes v. Industrial Commis¬ 
sion, 243 P.2d 964. 

(3) Evidence supported finding that 
claimant did not cross a picket line 
to work because of fear for his per¬ 
sonal safety.—^In re Bucklaew, 96 N. 
Y.S.2d 876, 277 App.Div. 805. 

(4) Findings that claimants made 
no effort to cross picket lines, that 
they were not actually threatened, 
and that there was no attempted vio¬ 
lence, were supported by substantial 
evidence.—^McGann v. Unemployment 
Compensation Board of Review, 62 A. 
2d 87, 163 Pa.Super. 379. 

Collective vacation 
Evidence established that request 
of union representing all employees 
for a general vacation which result¬ 
ed in closing of plant constituted a 
collective election to take a vacation 
which was binding on employees not 
entitled under collective bargaining 
contract to a vacation with pay and 
disqualified them for unemployment 
insurance benefits during vacation 
period on ground that election to take 
a vacation constituted a voluntary 
temporary withdrawal from labor 
market.—Claim of Rakowskl, 97 N.Y. 
S.2d 309, 276 App.Dlv. 625. 

30. XMdeace held snfflcleii'l 
Iowa.—Wolfe v. Iowa Uhemployment 
Compensation Commission, 7 K.W. 
2d 799, 232 Iowa 1254. 

Md.—^Maryland Employment Sea 

Board v. Poorbaugh, 72 A2d 768. 
Mass.—^Rivers v. Dlrectdr of Division 
of Employment Sea, 82 NJBI.2d 1, 
323 Mass. 839. 

Mo.—'ECart v. Industrial Cbmmission 
of Mo., App., 284 S.W.2d 803. 
N.H.—Hewett v. Riley, 65 A2d 470, 
94 N.H. 460. 
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cause for voluntarily leaving his employment, or 
findings that claimant was^i or was not^^ justifiably 
discharged for misconduct 
Under the facts in particular cases the evidence 
has been held sufficient to show claimant’s eligibility 


for benefits,38 that claimant was tinemployed,34 that 
claimant was available few: work,85 that claimant 
sought emplo3anent,3® that work was available to 
claimant,87 that proffered employment was suit- 
able,88 that claimant refused employments^ for 


Olilo.—CJralgr V. Bureau of Unemploy¬ 
ment Compensation, 88 N.K2d 628, 
88 Ohio App. 247—Craig v. State, 
81 N.ESw2d 616, 83 Ohio App. 247. 

Pa. —Seroskie v. Unemployment Com¬ 
pensation Board of Review, 82 A. 
2d 668, 160 Pa.Super. 470—Doninelli 
V. Unemployment Compensation 
Board of Review, 82 A.2d 514, 169 
Pa.Super. 117—^McGuire v. Unem¬ 
ployment Compensation Board of 
Review, 82 A.2d 324, 169 Pa.Super. 
467—WishkolC v. Unemployment 
Compensation Board of Review, 82 
A.2d 260, 169 Pa.Super. 10—Cain v. 
Unemployment Compensation Board 
of Review, 76 A.2d 223, 167 iPa.Su- 
per. 688—^Bonenberger v. Unem¬ 
ployment Compensation Board of 
Review, 76 A.2d 192, 167 Pa.Super. 
548—Smith v. Unemplo 3 nEnent Com¬ 
pensation Board of Review, 74 A.2d 
523, 167 Pa.Super. 242—^Tronieri v. 
Unemployment Compensation Board 
of Review, 66 A.2d 426, 164 Pa.Su¬ 
per. 436—^Angerhofer v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, Dept, of Labor and Industry, 
66 A.2d 892, 168 Pa.Super. 184. 

Bvldeiioe ludd InsutBcleat 

(1) To establish good cause.—Hen¬ 
derson V. Department of Industrial 
Relations, 40 So.2d 629, 262 Ala. 289 
—Department of Indus. Relations v. 
Mann, 60 So.2d 780, 36 Ala.App. 506, 
certiorari stricken Mann v. Depart¬ 
ment of Indus. Relations, 60 So. 2d 
786, 256 Ala. 201—^Morrison v. De¬ 
partment of Indus. Relations, 48 So. 
2d 72, 36 Ala.App. 476—Craig v. De¬ 
partment of Indus. Relations, 47 So. 
2d 286, 36 Ala.App. 377. 

(2) To support finding that ces¬ 
sation of employment was not volun¬ 
tary.—^Pord Motor Co. v. Abercrom¬ 
bie, 62 S.R2d 209, 207 Ga. 464, con¬ 
formed to 68 S.E.2d 4, 83 Cra.App. 
158. 

31. EvUenoe held sufficient 
Conn.—^A- C. Gilbert Co. v. Kordor- 
sky, 66 A.2d 169, 134 Conn. 209. 
Del.—^Lockwood v. Unemployment 
Compensation Commission, Super., 
76 A.2d 311. 

Ind.—^Massengale v. Review Board of 
Ind. Emplosrment Sec. Division, 94 
N.E.2d 678, 120 Ind.App. 604—-Mer- 
kle V. Review Board of Ind. Em¬ 
ployment Sec. Division, 90 i]Sr.E.2d 
624, 120 Ind.App. 108—Carter v. 
Review Board of Ind. Employment 
Sec. Division, 90 N.E.2d 183, 120 
Ind.App. 75. 

Minn.—Chellson v. State IMvislon of 
Emplosmient and Security, 8 N.W. 
2d 42, 214 Minn. 882 . 

81 C.J.S.—21 


Pa.—^Bates v. Unemployment Com¬ 
pensation Board of Review, 90 A.2d 
379, 171 Pa.Super. 629—Siderio v. 
Unemplo 3 rment Compensation Board 
of Review, 82 A.2d 667, 168 Pa.Su- 
per. 642—^Wilsey v. Unemployment 
Compensation Board of Review, 82 
A.2d 603, 169 Pa.Super. 368—^Moore- 
field V. Unemplo 3 nnent Compensa¬ 
tion Board of Review, 82 A.2d 501, 
169 Pa.Super. 481—Allen v. Unem- 
plosrment Compensation Board of 
Review, 77 A.2d 889, 168 Pa.Super. 
295—Detterer v. Unemplosrment 
Compensation Board of Review, 77 
A.2d 886, 168 Pa.Super. 291—Saba- 
telli V. Unemployment Compensa¬ 
tion Board of Review, Dept, of La¬ 
bor Sc Industry, 76 A.2d 654, 168 
Pa.Super. 85—^Thorne v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 76 A.2d 485, 167 Pa.Super. 
672—Devlin v. Unemployment Com¬ 
pensation Board of Review, 67 A.2d 
639, 166 Pa.Super. 163—Guede v. 
Unemployment Compensation Board 
of Review, 68 A.2d 197, 162 Pa. 
Super. 479. 

Svldeiioe held insnlHoiant 

Pa.—Sauers v. Unemployment Com¬ 
pensation Board of Review, 77 A. 
2d 891, 168 Pa.Super. 378. 

38. Evldenoe held suffloleiLt 

Ind.—Arthur Winer, Inc., v. Review 
Board of Ind. Employment Sec. 
Division, 96 N.E.2d 214, 120 Ind. 
App. 638. 

Mich.—Jones v. Appeal Board of 
Mich. Unemployment Compensa^ 
tion Commission, 62 N.W.2d 666, 
832 Mich. 69L 

Minn.—^Ley v. Doherty, 9 N.W.2d 327, 
215 Minn. 104. 

N.J.—Charles Headwear, Inc. v. 
Board of Review, 78 A.2d 806, 11 
N.J.Super. 321. 

N.C.—State ex rel. Employment Sec. 
Commission v. Smith, 69 S.E.2d 
82, 236 N.C. 104. 

Pa.—William M. McClain, Inc. v. Un¬ 
employment Compensation Board 
of Review, 84 A.2d 621, 170 Pa. 
Super. 119—General Elec. Co. v. 
Unemployment Compensation Board 
of Review, 63 A.2d 819, 160 Pa- 
Super. 636. 

Wis.—^Boynton Cab Co. v. Schroeder, 
296 N.W. 642, 237 Wis. 264—Boyn¬ 
ton Cab Co. V. Neubeck, 296 N.W. 
686, 287 Wis. 249—^Boynton Cab Co. 
V. Glese, 296 N.W. 680, 287 Wis. 
287. 

33. Conn.—Schettino v. Administra¬ 
tor, Unemployment Compensation 
Act, 83 A.2d 217, 138 Conn. 253. 

Del.—Ashmore v. Unemployment 
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Compensation Commission, Super., 
86 A.2d 761. 

Mich.—Jones v. Appeal Board of 
Mich. Unemployment Compensation 
Commission, 62 N.W.2d 655, 332 
Mich. 691. 

34. N.T.—Levy v. Todd Shipyards 
Corp., 110 N.T.S.2d 612, 279 App. 
Div. 947. 

35. Ala.—^Department of Indus. Re¬ 
lations v. Tomlinson, 36 So.2d 496, 
261 Ala. 144—Alabama Mills v. 
Camley, 44 So.2d 622, 36 Ala.App. 
46, 14 A.L.R.2d 1301, certiorari de¬ 
nied 44 So.2d 627, 253 Ala. 426. 

N.T.—Claim of Geller, 101 N.Y.S.2d 
882, 278 App.Div. 624—^Loeb v. Cor- 
si, 67 N.Y.S.2d 460, 269 App.Dlv. 
917. 

Ohio.—^EUnkle v. Lennox Furnace Co., 
83 N.K2d 903, 84 Ohio App. 478, 
affirmed 83 N.E.2d 521, 150 Ohio 
St. 471. 

301. Pa.—^HofCstot V. Unemplosrment 
Compensation Board of Review, 63 
A.2d 366, 164 iPa.Super. 43. 

37. Pa.—Phillips V. Unemployment 
Compensation Board of Review, 62 
A.2d 84, 163 Pa.Super. 874. 

W.Va.—Copen v. Hix, 43 S.E.2d 882, 
130 W.Va. 848. 

38. Ala.—^Broadway v. Bolar, 29 So. 
2d 687, 83 Ala.App. 67. 

Del.—^Bigger v. Unemployment Com¬ 
pensation Commission, 63 A.2d 761, 
4 Terry 568. 

Mo.—S. S. Eresge Co. v. Unemploy¬ 
ment Compensation Conunisslon, 
162 S.W.2d 838, 349 Mo. 590. 

Neb.—Beecham v. Falstaff Brewing 
Corp., 36 N.W.2d 288, 160 Neb. 792. 

Ohio.—Nowak v. Board of Review, 
Bureau of Unemployment Compen¬ 
sation, 83 N.E.2d 208, 150 Ohio St. 

635. 

Pa.—^Hassey v. Unemployment Com¬ 
pensation Board of Review, 56 A.2d 
400, 162 Pa.Super. 14. 

39. La.—^Richardson v. Administra¬ 
tor, Division of Eknployment Sec., 
Dept, of Labor, App., 28 So.2d 88. 

Md.—^Maryland Emploirment Sec. 
Board v. Berry, 73 A.2d 894. 

Ohio.—^Nowak v. Board of Review, 
Bureau of Unemployment Compen¬ 
sation, 83 N.E.2d 208, 160 Ohio St. 

636. 

Pa.—Elnit V. Unemployment Com¬ 
pensation Board of Review, 77 A. 
2d 668, 168 Pa.Super. 158—Welland 
V. Unemployment Compensation 
Board of Review, 76 A.2d 467, 167 
Pa.Super. 554—Hassey v. Unem¬ 
ployment Compensation Board of 
Review, 66 A.2d 400, 162 Pa.Super. 
14. 
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good cause,that claimant’s employer was not 
exempt from the statute,that his employer was 
exempt from the statute, or that the owner of the 
machinery with which claimant worked was not his 
employer ;42 or the evidence has been held insuffi¬ 
cient to show that claimant was eligible for bene¬ 
fits, ^3 that claimant was available for work,^^ that 
claimant sought employment,^5 that work was avail¬ 


able for claimant,^® that claimant refused employ¬ 
ment^'^ for good cause, that the employment con¬ 
tract was modified,^® that claimant’s employment 
was covered by the statute,®^ or that his employer 
was not exempt.5i 

Evidence has been held to be sufficient to support 
a finding that claimant’s unemployment was due to 
a labor dispute^^ at the same plant or establishment 


40. Iowa.—^Forrest Park Sanitarium 
V. Miller. 11 N.W.2d 582, 283 Iowa 
1341. 

Minn.—^Bowman v. Troy Launderers 
& Cleaners, 9 ir.W.2d 506, 215 Minn. 
226. 

N.Y.—Claim of Kalm, 106 N.Y.S.2d 
914, 278 App.I>iv. 1035—In re 

Hirschberff, 77 N.Y.S.2d 915, 278 
App.Dlv. 936. 

41. N.Y.—Claim of Peters, 101 N.Y. 
S.2d 959, 278 AppJDIv. 625—In re 
International Vital Interests & 
Home Club Shops, 17 N.Y.S.2d 1, 
258 App.Dlv. 1026. 

42. Utah.—Roberts v. Industrial 
Commission, 93 P.2d 494, 97 Utah 
434. 

43. Ind.—Howells v. Review Board 
of Ind. Employment Sec. Division, 
App., 102 N.E.2d 382. 

Mich.—Phillips V. Michigan Unem¬ 
ployment Compensation Commis¬ 
sion, 35 H.W.2d 237, 823 Mich. 188. 

44. Conn.—Lederc v. Administrator, 
Unemployment Compensation Act, 
78 A2d 550, 137 Conn. 438. 

Ga.—^Hulet v. Schwob Mfg. Co., 27 
S.E.2d 748, 196 0 €l 855, conformed 
to 28 S.B.2d 184, 70 Ga,App. 226— 
Hulet V. Callaway Mills, 29 S.E.2d 
106, 70 Ga.App. 538. 

HI.—^Fleiszlg v. Board of Review of 
Division of Unemployment Com¬ 
pensation of Dept of Labor, 104 N. 
B.2d 818, 412 lU. 49—Mohler v. 
Department of Labor, 97 •N.E.2d 
762, 409 ni. 79. 

Ind.—Walton v, Wilhelm, 91 N.E.2d 
373, 120 Ind.App. 218. 

Md.—^Maryland Employment Sec. 

Board V. Poorbaugh, 72 A.2d 753. 
Mass.—Corrado v. Director of Divi¬ 
sion of Employment Sec., 92 N.E.2d 
379, 325 Mass. 711—Farrar v. Di¬ 
rector of Division of Employment 
Security, 84 N.E2d 540, 324 Mass. 

45. 

Mo.—Wiley V. Carroll, 201 S.W.2d 320 
—Wolpers V. Unemplo 3 nment Com¬ 
mission, 186 S.W.2d 440, 353 Mo. 
1067—Carlton r. Division of Em- 
plosnnent Sec., App., 246 S.W.2d 388 
—Parker v. Unemployment Com¬ 
pensation Commission of Mo., App., 
221 S.W.2d 840, rehearing and 
transfer denied 223 S.W.2d 22. 

N.J.—Standard Bleachery & Printing 
Co. V. Board of Review of Unem- 
plosrment Compensation Commis¬ 
sion, 48 A.2d 918, 134 N.J.Law 615. 
N.T^—Schmahman v. Corsl, 101 N.Y. 


S.2d 991, 278 App.Div. 625—In re 
Daly, 68 N'.Y.S.2d 210, 271 App.Div. 
1036—In re Leshner, 52 N.Y.S.2d 
687, 268 App.Div. 582—Steinberg v. 
Miller, 32 N.Y.S.2d 197, 263 Aj)p. 
Dlv. 916. 

Pa.—Muller v. Unemployment Com¬ 
pensation Board of Review, 84 A.2d 
257, 170 Pa.Super. 52—RomiskL v. 
Unemployment Compensation Board 
of Review, 82 A2d 565, 169 Pa.Su- 
per. 106—Pinto v. Unemployment 
Compensation Board of Review, 79 
A.2d 802, 168 Pa.Super. 540—Cum- 
mlngrs V. Unemployment Compensa¬ 
tion Board of Review, 56 A.2d 888, 
162 Pa.Super. 188. 

Tenn.—^Reese v. Hake, 199 S.W.2d 
569, 184 Tenn. 423. 

45. Md.—^Maryland Employment Sec. 

Board v. Poorbaugh, 72 A.2d 763. 
N.C.—Employment Sec. Commission 
V. Roberts, 52 S.E.2d 890, 230 N.C. 
262. 

Pa.—^Frederickson v. Unemployment 
Compensation Board of Review, 77 
A.2d 892, 168 Pa.Super. 316. 

48. Ohio.—^Brown-Brockmeyer Co. v. 
Roach, 76 N.E.2d 79, 148 Ohio St 
511. 

47. Del.—Geegan v. Unemployment 
Compensation Commission, Super., 
76 A.2d 116. 

48. I>el.—^Bigger v. Unemployment 
Compensation Commission, 53 A.2d 
761, 4 Terry 568. 

Mo.—S. S. Eresge Co. v. Unemploy¬ 
ment Compensation Commission, 
162 S.W.2d 838, 349 Mo. 590. 

N.Y.—In re Ackerman, 111 N.T.S.2d 
160, 279 App.Div. 963—^Turitz v. 
Murphy, 45 N.Y.S.2d 817, 267 App. 
Dlv. 846—Goldblatt v. Murphy, 45 
N.Y.S.2d 780, 267 App.Dlv. 845, 
modified on other grounds 47 N.Y. 
S.2d 604, 267 App.Div. 921. 

Pa.—Hegele v. Unemplosment Com¬ 
pensation Board of Review, 74 A. 
2d 778, 167 Pa.Super. 348—Silver v. 
Unemployment Compensation Board 
of Review, 74 A.2d 772, 167 Pa- 
Super. 345—Suska v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 70 A.2d 397, 166 Pa.Super. 
293. 

49- N.J.—Draus v. Board of Review, 
Division of Employment Sec., Dept 
' of Labor & Industry, 80 A.2d 316, 
13 N.J.Super. 231. 

60- Ga.-—^Huiet v. Great Atlantic & 
Pacific Tea Co., 18 S.E.2d 693, 66 
Ga.App. 602. 


N.Y.—^In re Ehrmann, 48 N.Y.S.2d 
85, 267 App.Dlv. 1022, affirmed 59 
N.E.2d 179, 293 N.Y. 816. 

61. Wash.—^Virginia Mason Hospital 
Ass’n V. Larson, 114 P.2d 976, 9 
Wash.2d 284. 

52. U.S.—^Unemployment Compensa¬ 
tion Commission of Territory of 
Alaska v. Aragan, Alaska, 67 S.Ct 
245, 329 U.S. 143, 91 L.Ed. 136. 

Ala.—Department of Industrial Rela¬ 
tions V. Pesnell, 199 So. 720, 29 Ala. 
App. 628, certiorari denied Ex parte 
Pesnell, 199 So. 726, 240 Ala. 457, 
certiorari denied Pesnell v. Depart¬ 
ment of Industrial Relations of Al¬ 
abama, 61 S.Ct 1113, 313 U.S. 590, 
85 L.Ed. 1545. 

Arlz.—^Mountain States Tel. & Tel. 
Co. V. Sakrison, 225 P.2d 707, 71 
Ariz. 219. 

Conn.—Conte v. Egan, 64 A.2d 534, 
135 Conn. 367. 

Ga—Hulet v. Boyd, 13 S.E.2d 863, 64 
Ga.App. 564. 

lU.—Local Union No. 222, Oil Work¬ 
ers Intern. Union v. Gordon, 92 
N.B.2d 789, 406 Ill, 146—Brown 
Shoe Co. V. (Gordon, 91 N.E2d 381, 
405 HI. 384. 

Ind.—Vezey v. Review Board of Ind. 
Employment Sec. Division, 94 N.E. 
2d 494, 120 Ind.App. 616. 

Mass.—^Martlneau v. Director of Di¬ 
vision of Employment Sec., 106 N. 
E.2d 420. 

Mich.—-Buzza v. Appeal Board of 
Mich. Unemployment Compensation 
Commission, 47 N.W.2d 11, 830 
Mich. 223—Clapp v. Appeal Board 
of Mich. Unemployment Compensa¬ 
tion Commission, 38 N.W.2d 326, 
325 Mich. 212—Abbott v. Appeal 
Board of Mich. Unemployment 
Compensation Commission, 34 N.W. 
2d 642, 323 Mich. 32. 

Neb.—^Magner v. Kinney, 2 N.W.2d 
689, 141 Neb. 122. 

H.a—^In re Steelman, 18 aE.2d 644, 
219 N.C. 806. 

Or.—^Latham v. State Unemployment 
Compensation Commission, 117 P. 
2d 971, 167 Or. 871. 

Pa—^Byerly v. Unemployment Com¬ 
pensation Board of Review, 90 A. 
2d 322, 171 PaSuper. 303—Bako v. 
Unemployment Compensation 
Board of Review, 90 A.2d 309, 171 
PaSuper. 222—^Hogan v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 83 A.2d 386, 169 PaSuper. 
664—^Phillips V- Unemployment 
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at which claimant was employed,68 that claimant 
was a member of an organization which participated 
in or was directly interested in the labor dispute,6^ 
that claimant belonged to the grade or class of 
workers who participated in the labor dispute,66 
or that the labor dispute was not caused by the 
employer’s violation of a state or federal law,66 or 
sufficient to establish that a cessation of work was 
due to a strike rather than a lockout.67 Likewise, 
under the facts of the case, evidence has been held 
sufficient to support a finding that claimant’s unem¬ 
ployment was not due to a labor disputeSS at the 
same plant or establishment at which claimant was 
employed®® in which he participated^® or was finan¬ 
cially interested,®! or that claimant was not within 
the class or grade of workers involved in the labor 
dispute,®^ or the evidence has been held insufficient 
to support a finding that claimant’s unemployment 
resulted from a labor dispute within the meaning of 
the statute.®® 

§ 222. Subpoenas 

The agency Intrusted with the administration of the 
unemployment compensation law may compel the pro¬ 
duction of evidence by subpoena and it may secure the 
aid of the courts In the enforcement of Its subpoenas. 


§§ 221-222 

The agency intrusted with the administration of 
the unemployment compensation law may, under 
power given by statute, compel the production of 
evidence by subpoena®^ and its subpoena must be 
obeyed where the evidence sought is competent and 
relevant to a matter within the agenc 3 r’s jurisdic¬ 
tion.®® The agency may secure the assistance of 
the courts in the enforcement of its subpoenas,®® 
but the granting of relief may rest in the judicial 
discretion of the court,6*^ and the court will not 
compel the production of books and papers not 
pertinent, relevant, and material to the issues,®® 
and will not aid the agency in conducting a fishing 
expedition.®® 

While the court will consider the relevancy of 
the material sought, the reasonableness of the de¬ 
mand, and questions of harassment,^® it does not 
have the right to determine the merits of a claimed 
exemption from the unemplo 3 rment compensation 
law which is the subject of the administrative in¬ 
vestigation in connection with which the subpoena 
was issued.*^! Where the agency applies to the court 
for an order compelling the production of books 
and papers, the general appearance of the person 
whose papers are sought eliminates any question as 
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Compensation Board of Review, 30 
A.2d 718, 152 Pa.Super. 75. 

S.C.—Johnson v. Pratt, 20 S.B.2d 865, 
200 S.a 815. 

Tenn.—Adams v. American Lava 
Corp., 216 S.W.2d 728, 188 Tenn. 
69—Clinton v. Hake, 206 S.W.2d 
889, 185 Tenn. 476. 

Utah.—^Employees of Lion Coal Cor¬ 
poration at Wattls V. Industrial 
Commission of Utah, 111 P.2d 797, 
100 Utah 207—^Employees of Utah 
Fuel Co. at Clear Creek v. Indus¬ 
trial Commission of Utah, 104 P. 
2d 197, 99 Utah 88. 

Wash.—^Appeals by Employees of 
Poison Lumber & Shingle Mills, 
143 P.2d 316, 19 Wash.2d 467. 
XrnexnploymeiLt after settlemeiLt of 
strike 

Evidence established that employ¬ 
er did eversrthlng reasonably possible 
to promptly resume normal opera¬ 
tions after work stoppage due to a 
labor dispute so that employees in¬ 
volved in dispute were ineligible for 
unemployment insurance benefits dur¬ 
ing work week following settlement 
of strike, at least a part of which 
was required to prepare plant for 
production.—Chrysler Corp. v. Re¬ 
view Board of Ind. Employment Sec. 
Division, 92 N.E.2d 565, 120 Ind.App. 
425. 

53. Qa.—^Huiet v. Boyd, 18 S.E.2d 
863, 64 Ga.App. 564. 

Pa.—^Neidlinger v. Unemployment 
Compensation Board of Review, 
84 A.2d 863, 170 PalSuper. 166. 


Wls.—Spielmann v. Industrial Com¬ 
mission. 295 N.W. 1, 286 Wia 240. 

54L Pa.—Byerly v. Unemployment 
Compensation Board of Review, 90 
A.2d 322, 171 Pa.Super. 803. 

55. Pa.—^Byerly v. Unemployment 
Compensation Board of Review, 
supra. 

S.C—Johnson v. Pratt, 20 S.E.2d 865, 
200 S.C. 815. 

Tenn.—Adams v. American Lava 
Corp., 216 S.W.2d 728, 188 Tenn. 

69. 

SSk Mont.—Jordan v. Craighead, 136 
P.2d 526, 114 Mont 837. 

Utah.—^Members of Iron Workers' 
Union of Provo v. Industrial Com¬ 
mission, 139 P.2d 208, 104 Utah 242. 

67. Nebw—Magner v. Kinney, 2 N.W. 
2d 689, 141 Neb. 122. 

Pa.—^Hogan v. Unemployment Com¬ 
pensation Board of Review, 83 A.2d 
886, 169 PaSuper. 554. 

5a Colo.—Bryant v. Hayden Coal 
Oow, 187 P.2d 417, 111 Colo. 93. 

Ind.—'Muncie Foundry Division of 
Borg-Wamer Corporation v. Re¬ 
view Board of Employment Se¬ 
curity Division, 61 N.R2d 891, 114 
Ind.App. 475. 

Md.—Tucker v. American Smelting 
& Refining Co., 65 A.2d 692, 189 Md. 
250. 

N.T.—In re Burger, 98 N.T.S.2d 932, 
277 App.Div. 234, affirmed Claim of 
Burger, 101 N.E.2d 763, 303 N.T. 
654. 


69. Va—Ford Motor Co. v. Unem¬ 
ployment Compensation Commis¬ 
sion, 68 S.E.2d 28, X91 Va 812. 

60. ni.—Outboard, Marine & Mfg. 
Co., Johnson Motors Division v. 
Gordon, 87 N.E.2d 610, 403 IlL 523. 

Md.—Steamship Trade Ass’n of Bal¬ 
timore V. Davis, 57 A.2d 818, 190 
Md. 215. 

61. Ill.—Outboard, Marine & Mfg. 
Co., Johnson Motors Division v. 
Gordon, 87 N.E.2d 610, *403 HI. 623. 

62. HI.—Outboard Marine & Mfg. 
Co., Johnson Motors Division v. 
Gordon, supra 

6 a U.S.—Unemployment Compensa¬ 
tion Commission of Territory of 
Alaska v. Aragan, Alaska 67 S.Ct 
245, 329 U.S. 148, 91 L.Ed. 136. 
Mass.—^Martineau v. Director of Di¬ 
vision of Employment Sec., 106 N. 
E.2d 420. 

64. Cal.—HUl V. Brisbane, 161 P.2d 
578, 66 CaI.App.2d 15. 

65. Cal.—Hill v. Brisbane, supra 
6a Cal.—Bail V. Brisbane, supra 

67. Mlsa—^Board of Review v. Wil¬ 
liams, 16 So.2d 48, 195 Miss. 618. 

6 a Miss.—Board of Review v. Wil¬ 
liams, supra 

69. Miss.—^Board of Review v. Wil¬ 
liams, supra 

70. Cal.—Hill V. Brisbane, 161 P.2d 
578, 66 CaJ.App.2d 15. 

71. Cal.—^Hill V. Brisbane, supra 
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to the jurisdiction of his person.^* Where a special 
appearance is entered to contest the jurisdiction of 
the court to order the production of books and 
records, it is improper after determining the ques¬ 
tion of jurisdiction to enter an order on the merits 
without a hearing thereon.^^ 

§ 223. Hearing 

Unemployment compensation statutes are generally 
construed to provide for a hearing on a claim for un¬ 
employment compensation. Questions of fact Involved 
in the proceedings are to be determined by the agency 
Intrusted with the administration of the statute. 

Unemployment compensation statutes are general¬ 
ly construed to provide for a hearing on a claim 
for unemployment compensation,but the hearing 
is not a judicial proceeding.^s Procedural due 
process and some statutes do not require a hearing 
at any particular stage of an unemployment com¬ 
pensation proceeding as long as a hearing is ac¬ 
corded before the final order becomes effective,^® 
and it is not a violation of due process for an ad¬ 
ministrative appellate tribunal to reverse the find¬ 
ings of the hearing oflicer without holding a new 
hearing.77 An employer is not aggrieved or denied 


due process by an ex parte determination of a 
claim for unemployment compensation, where he is 
granted a trial de novo before the administrative 
appellate tribunal which rendered a decision based 
only on the evidence at that trial.*^^ An employer 
who has actually participated in a hearing may not 
complain that tiie statute does not provide for a 
hearing.*^® Some statutes provide for a preliminary 
hearing before a trial examiner, hearing officer^ 
or referee,^® but the administrative body may dis¬ 
pense with such hearing and hear the matter it- 
self.81 

The right to cross-examine should be respected 
and the parties should be given an opportunity to 
cross-examine and rebut evidence obtained by the 
agency’s investigator,®^ and, where an administra¬ 
tive tribunal considers testimony of witnesses taken 
before a referee, the parties may call such witnesses 
for the purposes of cross-examination.®* 

Questions of fact involved in an unemployment 
compensation proceeding are to be determined by 
the agency intrusted with the administration of the 
statute.®* Thus, it is for the administrative tribunal 


72. m.—Durkin v. Hey, 38 N.E.2d 
463, 376 lU. 232. 

73 . HI.—.Burkin v. Hey, supra, 

74. HL—Toplis & Hardinsr v. Mur¬ 
phy, 61 N.R2d 605, 384 lU. 463— 
Durkin v. Hey, 33 N.m2d 463, 876 
IlL 292. 

Bmedles for anforoiii; right tmder 
federal statutes 

Any federal right, created by the 
Social Secmity Act and related laws, 
to a fair and Impartial hearing for 
those denied unemployment compen¬ 
sation is enforceable only to extent 
of remedies provided by law for en¬ 
forcing it.—Schatte v. International 
Alliance of Theatrical Stage Emp. 
and Moving Picture Mach. Operas 
tors of XJ. S. and Canada, GA,Cal., 
182 F.2d 158, rehearing denied 183 
F.2d 685, certiorari denied 71 S.Ct. 
64, 340 U.S. 827, 95 L.Ed. 608, rehearw 
ing denied 71 S.Ct 194, 840 U.S. 885, 
96 L.Ed. 643. 

75- Ill.—Toplis & Harding v. Mur¬ 
phy, 61 N.R2d 605, 384 HI. 463. 

76. N’.J.—Charles Headwear, Inc. v. 
Bobrd of Review, 78 A.2d 306, 11 
H.J.Super. 321. 

N.Y.—^In re Mendelsohn, 31 N‘.T.S.2d 
435, 262 App.Dlv. 605, affirmed 65 
N.E.2d 838, 295 N.Y. 691. 

77. Utah.—^Ehnployees of Utah Fuel 
Co. at Clear Creek v. Industrial 
Commission of Utah, 104 P.2d 197, 
99 Utah 88. 

7a Wis.—^Boynton Cab Co. v. Glese, 
296 N.W. 680, 287 Wis. 287. 

79. N.J.—Charles Headwear, Inc. 


▼. Board of Review, 78 A.2d 806, 
11 N.J.Super. 321. 

80. Ohio.—Hauswirth ▼. Board of 
Review of Unemployment Compen¬ 
sation, 48 N.R2d 240, 69 Ohio App. 
79. 

Addltioiial evldeBoe before board 
A rule of unemployment compensar 
tlon board of review requiring an ap¬ 
pellant who desires to offer addition¬ 
al evidence to board to set forth In 
application a brief statement of such 
evidence together with the reason 
the evidence was not produced at 
hearing before referee and requiring 
appellant to specifically enumerate In 
application his objections to the deci¬ 
sion and to set forth sufficient refers 
ences to evidence taken before ref¬ 
eree to show error complained of Is 
valid.—^Brown-Brockmeyer Co. v. 
Roach. 76 N.B.2d 79, 148 Ohio St 611. 

81. Pa.—^Franke v. Unemployment 
Compensation Board of Review, 70 
A.2d 461, 166 Pa.Super. 261. 

83. Pa.—^Phillips V. Unemployment 
Compensation Board of Review, 80 
A.2d 718, 162 Pa.Super. 76. 

83. Pa.—Silver v. Unemployment 
Compensation Board of Review, 74 
2d 772, 167 Pa.Super. 346. 

84. Conn.—General Motors Corp. v. 
Mulquln, 65 A2d 732, 134 Conn. 
118—New Haven Metal & Heating 
Supply Co. V. Donaher, 21 A.2d 883, 
128 Conn. 213. 

Ga.—Hulet v. Boyd, 18 SJBB.2d 863, 
64 Ga.App. 564. 

Ind.—^Merkle v. Review Board of 
Ind. Employment Sec. Division, 
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App., 90 N.E.2d 624, 120 IndJLpp. 
108. 

Kan.—Craig v. Kansas State Labor 
Com'r, 121 P.2d 203. 154 Kan. 691. 
Ohio.—^Brown-Brockmeyer Co. v. 

Roach, 76 N.E.2d 79, 148 Ohio St 
611. 

Pa.—Schwartz v. Unemploirment 

Compensation Board of Review, 84 
A.2d 364, 169 Pa.Super. 620—He- 
gele V. Unemployment Compensa/- 
tlon Board of Review, 74 A.2d 773, 
167 Pa.Super. 848. 

S.C.—Johnson v. Pratt 20 S.B.2d 866, 
200 S.C. 315. 

Questions of fact as conclusive on 
court see infra $ 232 a 

Paartioular questions of fact 

(1) Availability of claimant for 
work. 

Ind.—Walton v. Wilhelm, 91 N.R2d 
873, 120 Xnd.App. 218—Nelson v. 
Review Board of Ind. Employment 
Sea Division, 82 N.B.2d 623, 119 
Ind.App. 10—Welch v. Review 
Board of Employment Security Di¬ 
vision of Indiana^ 68 N.E.2d 363, 
115 Ind.App. 230. 

Pa.—^Plnto V. Unemplosrment Com¬ 
pensation Board of Review, 79 A. 2d 
802, 168 Pa.Super. 540—^Hassey v. 
Unemployment Compensation 
Board of Review, 66 A.2d 400, 162 
Pa.Super. 14—Bliley Elea Co. v. 
Unemplosonent Compensation 
Board of Review, 45 A.2d 898, 168 
Pa.Super. 648. 

(2) Eligibility of claimant for 
benefits. 

Conn.—Assif v. Administrator, Un- 
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to determine the weight and sufficiency of the to resolve conflicts in the testimony,*^ and to deter- 
evidence,85 to draw inferences from the evidence,86 | mine the credibility of the witnesses.** 


employment Compensation Act, 77 
A.2d 772, 137 Conn. 393. 

S.C.—Johnson v. Pratt, 20 S.E.2d 865, 
200 S.C. 315. 

(3) Extent to which employee was 
Justlfled in relyingr on expectancy of 
reemployment to warrant continued 
Idleness.—Claim of Jackson, 195 P.2d 
844, 68 Idaho 360. 

(4) fWhether claimant, who had 
sigrned a statement that he had eaten 
foodstuffs which he knew had been 
stolen from employer by others, 
slsmed the statement under force or 
compulsion.—^Moorefield v. Unem¬ 
ployment Compensation Board of Re¬ 
view, 82 A.2d 501, 169 Pa.Super. 481. 

StLpnlated facts 

Where facts in unemplosnment 
compensation proceedlngr are stipu¬ 
lated by parties, such stipulation of 
facts Is bindlnsr and conclusive be¬ 
tween parties and on review board of 
the employment security division un¬ 
less it is set aside or withdrawn.— 
American Brldgre Co. v. Review Board 
of Ind. Employment Sec. Division, 98 
N.E.2d 193, 121 Ind.App. 576. 

85 . Ind.—^Hollingrsworth Tool Works 
V. Review Board of Ind. Employ¬ 
ment Sec. Division, 84 N.E.2d 895, 
119 Ind.App. 191—White v. Re¬ 
view Board of Indiana Employ¬ 
ment Security Division, 52 N.E.2d 
500, 114 IndLApp. 383. 

Mass.—Wa^rstaff v. Director of Divi¬ 
sion of Employment Security, 79 
N.E.2d 3, 322 Mass. 664. 

N.Y ,—^In re Morton, 30 N.E.2d 369, 
284 N.T. 167, motion denied In re 
Morton, 31 N.B.2d 205, 284 N.Y. 
738—In re Daly, 68 N.T.S.2d 210, 
271 App.Div. 1036. 

Ohio.—^Brown-Brockmeyer Co. v. 

Roach, 76 E‘.E.2d 79. 148 Ohio St. 
511. 

Pa—^Bako v. Unemployment Com¬ 
pensation Board of Review, 90 A. 2d 
309, 171 PaSuper. 222—Hall v. 

Unemployment Compensation 
Board of Review. 90 A.2d 292, 171 
PaSuper. 127—William M. Mc¬ 
Clain, Inc. V. Unemployment Com¬ 
pensation Board of Review, 84 A.2d 
521, 170 PaSuper. 119—^Urbach v. 
Unemployment Compensation 
Board of Review. 83 A.2d 392, 169 
PaSuper. 569—^Hogan v. Unem¬ 
ployment Compensation Board of 
Review. 83 A.2d 886, 169 PaSuper. 
554 —^Donlnelll v. Unemployment 
Compensation Board of Review, 82 
A.2d 514, 169 PaSuper. 117—^Fred- 
erickson v. Unemployment Compen¬ 
sation Board of Review, 77 A.2d 
892, 168 PaSuper. 816—Elnlt v. 
Unemployment Compensation 
Board of Review, 77 A.2d 668, 168 
PaSuper. 158—Laney v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 76 A.2d 487, 167 PaSuper. 


551—^Thorne v. Unemployment 
Compensation Board of Review, 76 
A.2d 486. 167 PaSuper. 572—Wel¬ 
land V. Unemployment Compensa¬ 
tion Board of Review. 76 A.2d 467, 

167 PaSuper. 664—Cain v. Unem¬ 
ployment Compensation Board of 
Review. 76 A.2d 223, 167 PaSuper. 
683—Smith v. Unemployment Com¬ 
pensation Board of Review, 74 A.2d 
623, 167 PaSuper. 242—Franke v. 
Unemployment Compensation 
Board of Review, 70 A.2d 461, 166 
PaSliper. 261—Suska v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 70 A.2d 397, 166 PaSuper. 293 
—^Devlin v. Unemployment Com¬ 
pensation Board of Review, 67 A- 
2d 639, 166 PaSuper. 153—Tronleri 
V. Unemployment Compensation 
Board of Review. 66 A.2d 426. 164 
PaSuper. 485—Stillman v. Unem¬ 
ployment Compensation Board of 
Review, 66 A.2d 880, 161 PaSuper. 
669—General Elec. Co. v. Unem- 
plosrment Compensation Board of 
Review, 58 A.2d 819, 160 PaSuper. 
636. 

86. Pa—Bako v. Unemplosmoent 
Compensation Board of Review, 90 
A.2d 309, 171 PaSuper. 222—Hall 
V. Unemployment Compensation 
Board of Review, Super., 90 A.2d 
292. 171 PaSuper. 127—William M. 
McClain, Inc. v. Unemployment 
Compensation Board of Review, 84 
A.2d 621, 170 PaSuper. 119—^Ur¬ 
bach V. Unemployment Compensa¬ 
tion Board of Review, 83 A.2d 392, 
169 PaSuper. 569—-Hosran v. Unem¬ 
ployment Compensation Board of 
Review. 88 A.2d 386, 169 PaSuper. 
664—^Doninelli v. Unemployment 
Compensation Board of Review, 82 
A2d 614, 169 PaSuper. 117— 

Moorefield v. Unemployment Com¬ 
pensation Board of Review, 82 A. 2d 
501, 169 PaSuper. 481—^Ftedeiick- 
son V. Unemployment Compensa¬ 
tion Board of Review, 77 A.2d 892, 

168 PaSuper. 316—^Elnlt v. Unem¬ 
ployment Compensation Board of 
Review, 77 A.2d 668, 168 PaSuper. 
168—^Laney v. Unemployment Com¬ 
pensation Board of Review, 76 A.2d 
487, 167 PaSuper. 661—Thome v. 
Unemployment Compensation 
Board of Review, 76 A.2d 485, 167 
PaSuper. 672—Welland v. Unem¬ 
ployment Compensation Board of 
Review, 76 A.2d 457, 167 PaSuper. 
554—Cain v. Unemployment Com¬ 
pensation Board of Review, 76 A.2d 
223, 167 PaSuper. 588—Smith v. 
Unemployment Compensation 
Board of Review, 74 A2d 523, 167 
PaSuper. 242—^Franke v. Unem¬ 
ployment Compensation Board of 
Review, 70 A.2d 461, 166 PaSuper. 
251—Suska v. Unemployment Com¬ 
pensation Board of Review, 70 
A.2d 897, 166 PaSuper. 298—Dev¬ 
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lin v. Unemployment Compensation 
Board of Review, 67 A.2d 639, 166 
PaSuper. 153—^Tronleri v. Unem¬ 
ployment Compensation Board of 
Review, 66 A.2d 426, 164 PaSuper. 
436—Stillman v. Unemployment 
Compensation Board of Review, 56 
A.2d 380, 161 PaSuper. 569. 

87. Conn.—A. C. Gilbert Co. v. Kor- 
dorsky, 56 A.2d 169, 134 Conn. 209. 

Pa—Boko V. Unemployment Com¬ 
pensation Board of Review, 90 A.2d 
309, 171 PaSuper. 222—Schwartz 
V. Unemployment Compensation 
Board of Review, 84 A.2d 364, 169 
PaSuper. 620—^Hog’an v. Unem¬ 
ployment Compensation Board of 
Review, 83 A.2d 886, 169 PaSuper. 
684. 

88. Mass.—Wag“staff v. Director of 
Division of Employment Security, 
79 N.E.2d 3, 322 Mass. 664. 

Pa—^Bako v. Unemployment Com¬ 
pensation Board of Review, 90 A2d 
309, 171 PaSuper. 222—^HaJl v. Un¬ 
employment Compensation Board 
of Review, 90 A.2d 292, 171 Pa 
Super. 127—William M. McClain, 
Inc. V. Unemployment Compenss;- 
tion Board of Review, 84 A.2d 521, 
170 PaSuper. 119—Schwartz v. Un¬ 
employment Compensation Board 
of Review, 84 A.2d 364, 169 Pa 
Super. 620—.Urbach v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 83 A.2d 892, 169 PaSuper. 
569—Hoeran v. Unemployment 
Compensation Board of Review, 83 
A.2d 386, 169 PaSuper. 664—Doni- 
nelli V. Unemployment Compensa^ 
tlon Board of Review. 82 A.2d 614, 
169 PaSuper. 117—Moorefield v. 
Unemployment Compensation 
Board of Review, 82 A.2d 501, 169 
PaSuper. 481—^Frederlckson v. Un¬ 
employment Compensation Board 
of Review, 77 A.2d 892. 168 Pa 
Super. 316—Elnlt v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 77 A.2d 668, 168 PaSuper. 
168—^Laney v. Unemployment Com¬ 
pensation Board of Review, 76 A. 2d 
487, 167 PaSuper. 561—Thorne v.’ 
Unemployment Compensation 
Board of Review, 76 A.2d 486, 167 
PaSuper. 672—Welland v. Unem¬ 
ployment Compensation Board of 
Review. 76 A.2d 467, 167 PaSuper. 
664—Cain v. Unemployment Com¬ 
pensation Board of Review, 76 A.2d 
223, 167 PaSuper. 683—Hegrele v. 
Unemployment Compensation 
Board of Review, 74 A.2d 773, 167 
PaSuper. 348—Smith v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 74 A.2d 623, 167 PaSuper. 242 
—^Franke v. Unemployment Com¬ 
pensation Board of Review, 70 A.2d 
461, 166 PaSuper. 251—Suska v. 
Unemployment Compensation 
Board of Review, 70 A.2d 397, 166 
PaSuper. 293—Devlin v. Unem- 
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An administrative tribunal may not disregard or 
refuse to consider uncontradicted testimony,*^ but 
it need not accept such testimony as true.^® The 
administrative tribunal may believe or disbelieve the 
testimony of a witness in whole or in part,®^ and it 
may believe or disbelieve any witness or number of 
witnesses,®^ but the tribunal’s disbelief of the testi¬ 
mony of a witness is not the equivalent of proof that 
the facts are contrary to the witness’s testimony3 
The administrative tribunal may consider the inter¬ 
est of the witness,®^ his prejudices and desires,®5 
the conditions and compulsions under which the 
witness acted and testified,®® his conduct and de¬ 
meanor while testifying,®*^ and all of the other facts 
and circumstances which may be indicative of the 
truthfulness of his testimony.®® 

Duty to investigate, call witnesses, and require 
production of evidence. The agency does not dis¬ 
charge its duty by merely hearing witnesses called 
by the parties, but where justice to the unemploy¬ 


ment compensation fund so requires, it should call 
witnesses,®® and it may direct that an investigation 
be made.i Where claimant is entitled to a pension, 
the board should require the production of a 
printed copy of the pension plan to determine its 
effect on his right to compensation.® 

Rehearing, A rehearing should be granted to al¬ 
low evidence as to a material fact not previously 
developed.® 

§ 224. Findings, Conclusions, and Decision 

In unemployment compensation proceedings, the ad¬ 
ministrative tribunal is ordinarily required to make find¬ 
ings as to all of the material issues of fact, and its 
decision or conclusions must be supported by Its find¬ 
ings of fact. 

In unemployment compensation proceedings, the 
administrative tribunal is ordinarily required to 
make findings as to all of the material issues of 
fact^ but findings as to immaterial facts are not 
required,® and it need not determine what is suitable 


ployment Compensation Board of 
Review, 67 A.2d 639, 166 Pa-Super. 
153—Tronieri v. Unemployment 
Compensation Board of Review, 66 
A.2d 426, 164 Pa.Super. 436—Still¬ 
man V. Unemployment Compensar 
tion Board of Review, 66 A.2d 380, 
161 Pa.Super. 669—General Elec¬ 
tric Co. V, Unemployment Com¬ 
pensation Board of Review, 53 A.2d 
819, 160 Pa-Super. 636. 

89. Ind.—Walton v. Wilhelm, 91 N. 
E.2d 873, 120 Ind.App. 218. 

90. Mass.—^ManiscaJco v. Director 
of Division of Employment Sec., 
97 R’.E.2d 689, 327 Mass. 211. 

Pa.—^Lavely v. Unemployment Com¬ 
pensation Board of Review, 60 A.2d 
352, 163 Pa.Siiper. 66. 

91- Pa.—Cain v. Unemployment 
Compensation Board of Review, 76 
A.2d 223, 167 Pa.Super. 688. 

92. Idaho.—Webster v. Potlatch 
Forests, 187 P.2d 527, 68 Idaho 1. 

Mo.—^Atkisson v. Murphy, 179 S.W.2d 
27, 362 Mo. 644. 

93. Mass.—^ManiscaJco v. Director 
of Division of Employment Sec., 97 
N.E.2d 639, 327 Mass. 211. 

94. Ind.—Walton v. Wilhelm, 91 N. 
E.2d 373, 120 Ind.App. 218. 

95. Ind.—Walton v. Wilhelm, su¬ 
pra. 

96. Ind.—Walton v. Wilhelm, supra. 
97- Ind.—Walton v. Wilhelm, supra. 

98. Ind.—Walton v. Wilhelm, supra. 

99. Idaho.—^HEagadone v. Kirkpatrick, 
164 P.2d 181, 66 Idaho 55. 

Pa.—^Phillips V. Unemployment Com¬ 
pensation Board of Review, 30 A. 2d 
718, 162 Pa.Super. 76. 

!■ Pa.—Phillips V. Unemployment 
Compensation Board of Review, 
supra. 


Beport iadnded In record 
Where the hearing referee orders 
the report of an investigator on an 
unemployment compensation claim, 
the report should be made a part of 
the record for the Information of the 
unemployment compensation board 
of review and should be open to 
claimant—Phillips v. Unemplosnnent 
Compensation Boaxd of Review, su¬ 
pra. 

2. Pa.—^Keystone Min. Co. v. Unem¬ 
ployment Compensation Board of 
Review, 75 A.2d 3, 167 PaSuper. 
256. 

3. Pa—Eastern Gas & Fuel Asso¬ 
ciates V. Unemployment Compen¬ 
sation Board of Review, 63 A.2d 
871, 164 PaSuper. 160. 

4. Cal.—W. R. Grace & Co. v. Call- 
fomia Employment Commission, 
151 P.2d 216, 24 CaJ.2d 720. 

Conn.—^Lanyon v. Administrator, Un¬ 
employment Compensation Act, 89 
A.2d 668, 139 Conn. 20—~Alm8da 
V. Administrator, Unemployment 
Compensation Act, 77 A.2d 766, 137 
Conn. 380. 

Status of employer 
Employer's voluntary assumption 
or offer of concession of status of an 
employer within Unemplosnment 
Compensation Act cannot form basis 
of a valid award of compensation 
benefits in absence of a due finding 
of existence of a covered employ¬ 
ment, since procedure designed to 
avoid a formal adjudication as to re¬ 
lationship is contrary to mandate of 
statute.—^Punke v. Murphy, 48 N.Y.S. 
2d 347, 267 App.Div. 673. 

Availability of employee for work 
The unemployment compensation 
law requires finding tha t claimant 

326 


has been available for work in every 
period of unemployment, and, there¬ 
fore, although claimant had been al-* 
lowed benefits for certain periods, he 
was not entitled to benefits for sub¬ 
sequent periods in absence of such 
finding as to such subsequent peri¬ 
ods.—Carlton v. Division of Employ¬ 
ment Sec., Mo.App., 246 S.W.2d 388. 

€k>oa faith 

Unemployment compensation au¬ 
thorities should make specific finding 
as to employee's good faith or lack 
of it in leaving his emplosrment.— 
Eaylock v. Unemployment Compen¬ 
sation Board of Review, 67 A.2d 801, 
166 PaSuper. 376. 

liabor dispute 

Where labor dispute existed at 
premises at which claimants for un¬ 
employment compensation worked 
and such dispute bore causal relation 
to their unemployment, unemploy¬ 
ment commissioner should have 
made finding as to whether such 
claimants were so directly interest¬ 
ed in the dispute as to disqualify 
them from receiving such compen¬ 
sation.—^Lanyon v. Administrator, 
Unemployment Compensation Act, 89 
A2d 668, 139 Conn. 20. 

5. Wls.—^Boynton Cab Co. v. Giese, 

296 N.W. 630, 237 Wls. 237. 

Pacts deemed material by parties 

In order to refuse to find facta 
which party seeks to have stated be¬ 
cause unemployment commissioner 
deems them immaterial is not ordi¬ 
narily fair to parties because they 
are entitled to have found such 
proved facts as they deem it neces¬ 
sary to present to court on appeal.— 
Lanyon v. Administrator, Unemploy¬ 
ment Compensation Act, .89 A.2d 658, 
139 Cohn. 20. 
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work for claimant before determining whether he 
was available for work.® Where there is a labor 
dispute affecting a class of employees, the adminis¬ 
trative tribunal must make findings as to the effect 
of the dispute on the eligibility for benefits of each 
individual claimant.'^ 

The decision or conclusions of the administrative 
tribunal must be supported by its findings of fact® 
Conclusions of fact must be supported by the sub¬ 
sidiary facts foimd,® and a legal conclusion based 
on a finding of facts requiring a different conclu¬ 
sion is invalid.!® A conclusion of law from the 
facts found is not a finding of fact.!! A finding 
that claimant's refusal of proffered emplo3mient was 
without good cause or tmwarranted has been held 
to be an implicit finding that the proffered employ¬ 
ment was suitable.!® Similarly, a determination 
that claimant's refusal of proffered employment 
did not disqualify him from receiving compensation 
is an implicit finding that the refusal was for good 
cause.!® A finding that claimant was an employee 
within the statute has been held to be a sufficient 
finding that he was employed within the state.!^ 

A statute providing for a decision or finding by 
a board after a hearing requires formal action by 
the board and not by the individual members there¬ 


of acting separately and apart from a meeting of the 
board.!® Action taken by a board pursuant to a 
hearing must be the action of the board and should 
be taken at a board meeting,!® and a member of 
the board not present at the taking of testimony 
cannot take part in the disposition of the matter 
unless it is considered at a meeting of the board at 
which he is present and the testimony is reheard or 
a transcript of it is supplied to him.!^ 

Qaimant and other interested parties are entitled 
to notice of the decision and of the findings on 
which it is based,!® but it has been held that an 
employer may not complain of lack of notice if he 
has not been injured thereby.!® Where claimant 
is not entitled to benefits, his claim should be dis¬ 
missed and it is not proper to determine that on cer¬ 
tain events occurring claimant will become entitled 
to benefits.®® Statutory terms, not defined by the 
statute, are to be defined by the administrative 
agency.®! 

Reconsideration, Under statutory authorization 
the administrative agency may reconsider its deci¬ 
sion for good cause,®® even though pa3anents on 
the claim have been made,®® and, where the facts 
indicate that claimant is unavailable for work, an 
initial decision allowing benefits may and should be. 


6. Ind.—Miles v. Review Board of 
Ind. Employment Sec. Division, 96 
N.E.2d 128, 120 Ind.App. 685. 

7. Pa.—Tale & Towne Mfg. Co. v. 
Unemployment Compensation 
Board of Review, 62 A.2d 99, 163 
Pa.Super. 427. 

8. Conn.—Almada v. Administra¬ 
tor, Unemployment Compensation 
Act, 77 A.2d 765, 137 Conn. 380. 

Wash.—^Appeal of Farwest Taxi 
Service, 114 P.2d 164, 9 Wasli.2d 
134. 

Findln^rs held snffioient 
Or.—Sinirer SewingT Mach. Co. v. 
'State Unemployment Compensa¬ 
tion Commission, 116 P.2d 744, 167 
Or. 142, 138 A.L.R. 1398. 

Findlnsrs held ln8iijBlolen.t 
Conn.—Asslf v. Administrator, Un¬ 
employment Compensation Act, 77 
A.2d 772, 137 Conn. 898. 

Idaho.—^HAgadone v. D8:irkpatrlck, 154 
P.2d 181, 66 Idaho 55. 

9 . Conn.—^Beaverdale Memorial Park 
V. Danaher, 15 A.2d 17, 127 Conn. 
175. 

Basis for fear 

A llndinsr that claimants refrained 
trom working because of fear of in¬ 
jury or death is insufficient where 
not supported by findings of facts 
which showed that such fear had a 
reasonable basis in the facts.—East¬ 
ern Gas & Fuel Associates y. Unem¬ 


ployment Compensation Board of Re¬ 
view, 68 Au2d 871, 164 PaSuper. 160. 

10. Cal.—^Mark Hopkins, Inc. v. Cal¬ 
ifornia Employment Commission, 
161 P.2d 229, 24 Cal.2d 744, 154 
A.L.R. 1081. 

11. Cal.—^Mark Hopkins, Inc., v. 
California Employment Commis¬ 
sion, supra 

12. Pa—^Haug v. Unemplojnnent 
Compensation Board of Review, 56 
A.2d 396, 162 PaSuper. 1. 

13^ Cal.—Garcia v. California Em¬ 
ployment Stabilization Commis¬ 
sion, 161 P.2d 972, 71 Cal.App.2d 
107. 

14. Or,—^Puget Sound Bridge & 
Dredging Co. v. State Unemploy¬ 
ment Compensation Commission, 
126 P.2d 37, 168 Or. 614. 

16. Pa—Thomas v. Unemployment 
Compensation Board of Review, 
Department of Labor and Industry, 
19 A.2d 488, 144 PaSuper. 369. 

16. Pa—Thomas v. Unemployment 
Compensation Board of Review, 
Department of Labor and Indus¬ 
try, supra 

17. Pa—^Thomas v. Unemployment 
Compensation Board of Review, 
Department of Labor and Industry, 
supra 

1& Utah.—National Tunnel & Mines 
Co. V. Industrial Commission, 102 
P.2d 508, 99 Utah 39. 

19. N.J.—^Horsman Dolls v, Unem- 
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ployment Compensation Commis¬ 
sion, 82 A.2d 177, 7 N.J. 541, appeal 
dismissed 72 S.Ct 201, 342 U.S. 
890, 96 L.Ed.-w 

20. Ohio.—^Brown-Brockmeyer Co. v. 
Herschberger, App., 67 N.E.2d 820. 

Status for future claim 
Where an individual seeking bene¬ 
fits under Unemployment Compen¬ 
sation Act is ineligible to receive any 
benefits at all under his claim, there 
is no foundation for giving him a 
status which will permit him in the 
future to apply for and receive pay¬ 
ment computed solely on basis of ini¬ 
tial determination predicated on 
prior Invalid claim.—^In re Jullln, 168 
P.2d 319, 23 Wash.2d 1, opinion sup¬ 
plemented 160 P.2d 1028, 23 Wash. 
2d 1. 

21. Wash.—Appeals by Employees 
of Poison Lumber & Shingle Mills, 
143 P.2d 316, 19 Wash.2d 467. 

22. Mo.—Wagner v. Unemplosrment 
Compensation Commission, 198 S. 
W.2d 342, 355 Mo. 805. 

Notice 

Notice to the employer Is neces¬ 
sary before the right of the em¬ 
ployee to unemployment compens£L- 
tlon, denied after a hearing, may 
properly be redetermined.—Call v. 
Luten, Ark., 244 S.W.2d 130. 

23. Mo.—Wagner v. Unemployment 
.Compensation Commission, 198 S. 
W.2d 342, 855 Mo. 805. 
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reconsidered.24 Where an award 19 made with the 
reservation of a question, a supplemental deter¬ 
mination den 3 ring compensation may issue on the ad¬ 
verse determination of the reserved question.^^ 

Where the administrative tribunal has granted 
an employer's application for termination of cov¬ 
erage it has no jurisdiction to open the case for re¬ 
consideration and render a new decision therein un¬ 
less it fulfills the requirements imposed by statute.^® 

Conclusk/eness of decision. An award of com¬ 
pensation is not conclusive or res judicata in an 
action by an employer to recover contributions 
paid under protest,^? and even where the employer 
was party to the compensation proceeding and 
raised the contention that claimant was an inde¬ 
pendent contractor and not an employee, the em¬ 
ployer is not concluded by an adverse determination 
in a subsequent proceeding to determine his tax 
liability.28 On the other hand, it has been held 
that an employer may not question the propriety of 
awards made to his employees in a proceeding to 
determine his rate of tax.^® An allowance of 
compensation does not preclude a disallowance of 
compensation for subsequent weeks without a spe¬ 
cific finding of changed conditions and circum¬ 
stances.*® 

It has been held that the decision in a proceeding 
for unemployment compensation is not binding on 
an employer who was not party thereto in a 
proceeding to determine his liability for tax or 
contribution,*! and that the presence of claimant's 
alleged employer at a hearing in which it was de¬ 
termined that he was claimant's employer does not 


estop him to deny that relationship in a suit to re¬ 
cover taxes from him.** A determination at an 
ex parte hearing that claimant who was awarded 
compensation at a prior hearing was an employee 
of an independent contractor and not of the employ¬ 
er was held not res judicata and not to estop claim¬ 
ant to sue the employer for his wages where neither 
the claimant nor the independent contractor was a 
party to the proceeding.** A ruling contained in 
a letter from the administrative agency to claim¬ 
ant's employer that his employees were exempt from 
the unemployment compensation statute is not con¬ 
trolling in a proceeding for unemployment com- 
pensation.*^ The principle of res judicata operates 
in multiple or successive claims for unemployment 
compensation only where the claim of one claimant 
is selected as a test case, or where one or more 
claimants represent all similarly situated claimants^ 
or where, by agreement between the administrative 
agency and the claimants, only a small ntunber of 
representative claims were filed and they pro¬ 
vide a sufficient basis for adjudication of all phases 
of the controversy.** Thus, an allowance of un¬ 
employment compensation claims of a class of work¬ 
ers has been held not res judicata of subsequent 
claims of other workers similarly situated where 
the previous decisions were not appealed and the 
prior cases were not test or representative claims.** 

Counsel fees. Under some statutes, the adminis¬ 
trative agency may limit claimant's counsel fees,*7 
but it has no power to award counsel fees,** and it 
cannot be compelled to aid coimsel in the collection 
of his fees.** 


24b Mo.—^Parker v. Unemployment 
Compensation Commission of Mo., 
App., 223 S.W.2d 22. 

25. Wash.—^In re Persons Employed 
at St. Paul & Tacoma Lumber Co., 
110 P.2d 877, 7 Wash.2d 680. 

2a. Mo.—Howell v. Division of Eta- 
ployment Sec., Department of La¬ 
bor & Indus. Relations of State, 
222 S.W.2d 963, 2>40 Mo.App. 93L 

The unemployment compensation 
commission, havin^r granted applica¬ 
tion for termination of coveragre as 
an employer under unemployment 
compensation law, had no jurisdic¬ 
tion to open case for reconsideration 
without flndln^r that such action was 
essential to promote accomplish¬ 
ment of objectives of law or to deny 
the application on reconsideration 
without findlngrs of fact as to status 
of applicant as an employer.—^How¬ 
ell V. Division of Employment Sec., 
Department of Labor & Indus. Rela^ 
tlona of State, supra. 


ZTotice and hearlniT necessary 

Mo.—Howell V. Division of Employ¬ 
ment Sec., Department of Labor & 
Indus. Relations of State, supra. 

27. Cal.—^Briggs v. California Em¬ 
ployment Commission, 168 P.2d 
696, 28 Cal.2d 60, distinguishing 
and limiting Matson Terminals v. 
California Employment Commis¬ 
sion, 161 P.2d 202, 24 Cal.2d 696^ 
California Emplosnnent Stabiliza/* 
tlon Commission v. Lund, 173 P.2d 
379, 76 OalJV.pp.2d 667. 

28. Cal.—Empire Star Mines Co. v. 
California Employment Commis¬ 
sion, 168 P.2d 686, 28 Cal.2d 38. 

29. Minn.—Larson v. Chrlstgau, 51 
N.W.2d 68. 234 Minn. 661. 

aa Mo.—Parker v. Unemployment 
Compensation Commission of Mo., 
App., 228 S.W.2d 22. 

31. Minn.—Juster Bros. v. Chrlst- 
gau, 7 N'.W.2d 501, 214 Minn. 108. 

32. Ta—Unemployment Compensa¬ 
tion Commission v. Harvey, 18 S.E. 
2d 390, 179 Ya. 202. 
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Doctrine of res Judicata not applica¬ 
ble 

Va—^Unemployment Compensation 

Commission v. Harvey, supra. 

33. Iowa—Kunkel v. Eastern Iowa 
Light & Power Co-op., 5 N‘.W.2d 
899, 232 Iowa 649. 

34. N.J.—^Henry A. Dreer, Ina v. 
Unemployment Compensation Com¬ 
mission, 21 A.2d 690, 127 Er.J.Law 
149. 

35. Pa—Bako v. Unemployment 
Compensation Board of Review, 90 
A.2d 809, 171 PaSuper. 222. 

38. Pa—^Bako v. Unemployment 
Compensation Board of Review, 
supra 

37. Md.—Davis v. Avnet, 65 A.2d 
808, 192 Md. 626. 

Tenn.—Queener v. Magnet Mills, 167 
SJW.2d 1, 179 Tenn. 416. 

38. Md.—Davis v. Avnet, 65 A.2d 
308, 192 Md. 626. 

39. Md.—^Davls v. Avnet, supra 
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§ 225. Administrative Review 

Under unemployment compensation statutes, an ap¬ 
peal from the decision rendered by the officer or board 
hearing the case on the original presentation or on an 
Intermediate appeal may be taken to a higher adminis¬ 
trative agency for a final administrative decision. 

Under provisions of unemployment compensation 
statutes, an appeal from the decision rendered by 
the officer or board hearing the case on the original 
presentation or on an intermediate appeal may be 
taken to a higher administrative agency for a final 
administrative decision.^® This administrative 
agency is not a court,but its functions in acting 
on the case are quasi-judicial.^* Under authority 
conferred by statute the appellate administrative 
tribimal may remove to itself, on its own motion, 
a matter pending before a lower administrative 
body,^* or it may exercise its discretion in granting 
or refusing the right to appeal.^^ 

Persons entitled to appeal. It has been held that, 
where the claimant’s right to compensation depends 
on the circumstances under which his last employ¬ 
ment was terminated, his last employer is entitled 
to appeal from an award of compensation.^^ A 
claimant who has failed to appear at the hearii^ 
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before an intermediate appellate tribunal may, 
nevertheless, apply for a further appeal before the 
highest administrative appellate tribunal.^® Under 
some statutes, the administrative body making tlie 
initial determination is without power to appeal to 
the highest administrative appellate tribunal from 
a decision of the intermediate appellate tribunal.^^ 

Effect of failure to appeal. A decision which is 
not appealed becomes final as to the claimant and 
other interested parties,^® even though an error was 
committed in the interpretation of the unemploy¬ 
ment compensation statute,^* unless the decision is 
properly reconsidered for good cause.®® Thus, a 
claimant awarded compensation has been held to be 
entitled to benefits where no appeal from the 
award was taken although other employees in the 
same class were determined to be ineligible for 
benefits.®^ Under some statutes the effect of a 
decision which is not appealed is dependent on the 
particular agency which rendered the decision.®* 

In accordance with statutory provisions, a deci¬ 
sion which is not appealed becomes the decision of 
the highest administrative tribunal,®* and, where 
the appellate tribunal refuses further review, it 


40 . N.J.—Charles Headwear, Inc. v. 
Board of Review, 78 A.2d 306, 11 
N.J.Super. 821. 

Utah.—^National Tunnel & Mines Co. 
V. Industrial Commission, 102 P.2d 
608, 99 Utah 89. 

Administrative review generally see 
Public Administrative Bodies and 
Procedure § 169. 

Appeal Arom Tedetexmlnatlon 
Mich.—Jones v. Appeal Board of 
Mich. Unemployment Compensa¬ 
tion Commission, 62 N.W.Sd 566, 
882 Mich. 691. 

41 . m. —Toplls & Harding v. Mur¬ 
phy, 61 N.H2d 605, 884 HI. 468. 

Powers of snpervlsloii 

Under statute, board of review acts 
as a final appeals board in cases of 
benefit disputes, and supervises work 
of local appeal tribunals.—Charles 
Headwear, Inc. v. Board of Review, 
78 A.2d 306, 11 N.J.Super. 821. 

42 . N.J.—Adolph V. Hlastic Stop 
Nut Corp. of America, 87 A.2d 786, 
18 N.J. 543. 

43. N.J.—Charles Headwear, Inc. v. 
Board of Review, 78 A.2d 806, 11 
N.J.Super. 821. 

Tenn.—Whitley v. Commissioner of 
Unemployment Compensation, 181 
S.W.2d 768, 181 Tenn. 606. 

44. Ohio.—^Brown-Brockmeyer Co. v. 
Roach, 76 N.H.2d 79, 149 Ohio St 
611. 

45 . Pa.—Susquehanna Collieries Co. 
V. Unemployment Compensation 

, Board of Review, 11 A.2d 880, 838 

Fa. 1. . 


46. Ohio.—^Brown-Brockmeyer Co. v. 
Roach, 76 N.B.2d 79, 140 Ohio St 
511. 

47. Pa.—Gensey v. Unenaployment 
Compensation Board of Review, 
Dept of Labor and Industry, 69 
A2d 176, 166 PeuSuper. 457. 

48. Minn.—^Larson v. Christgau, 61 
N.W.2d 68. 

Mo.—Wagner v. Unemployment Com¬ 
pensation Commission, 198 S.W.2d 
842, 856 Mo. 806. 

49. U.S.—^Aragon v. Unemployment 
Compensation Commission of Ter¬ 
ritory of Alaska C.C. A Alaska 149 
F.2d 447, aifirmed in part and re¬ 
versed in part on other grrounds 67 
S.Ct 246, 329 U.S. 148, 91 L.Ed. 186. 

50. Mo.—Wagner v. Unemployment 
Compensation Commission, 198 S. 
W.2d 342, 355 Mo. 805. 

51. Wash.—^In re Persons Employed 
at St Paul & Tacoma Lumber Co., 
110 P.2d 877, 7 Wash.2d 680. 

52. Pa—Oravec v. Unemployment 
Compensation Board of Review, 90 
A2d 269, 171 PaSuper. 491. 

BedBion of department 

(1) Under unemployment compen¬ 
sation law requiring separate appli¬ 
cations for compensation each bene¬ 
fit year and stating that decisions of 
the department are final If not ap¬ 
pealed within specified time, the 
finality refers to decisions to pay or 
not to pay compensation in any bene¬ 
fit year.—Oravec v. Unemployment 
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Compensation Board of Review, su¬ 
pra. 

(2) Where employee’s application 
for unemployment compensation ap¬ 
proved by department for first bene¬ 
fit year was unilateral determination 
based on ex parte evidence of claim¬ 
ant and employer did not appeal, but 
protested employee’s claim for second 
benefit year, decision of department 
granting claim for first benefit year 
was not res Judicata as to whether 
employee was laid off or voluntarily 
quit his employment.—Oravec v. Un¬ 
employment Compensation Board of 
Review, supra. 

BedsioiL of referee 

Where no appeal was taken from 
decision of referee allowing unem¬ 
ployment compensation claim, ques¬ 
tion of whether claimant had good 
cause for voluntarily leaving employ¬ 
ment could not be raised on sub¬ 
sequent application for second year 
benefits based on same separation 
from employment as that Involved 
in first application, since decision of 
referee was final on question of good 
cause, notwithstanding claimant, not 
represented by counsel, did not bring 
prior decision to attention of unem¬ 
ployment compensation authorities 
until after board of review had 
handed down its decision.—Grollier v. 
Unemployment Compensation Board 
of Review, 56 A2d 361, 162 Pa.SupeF. 
186. 

53. N.J.—Charles Headwear, Inc. v. 

Board of Review, 78 A2d 806, 11 

N.J.Super. 821. 
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thereby adopts the decision sought to be reviewed®^ 
Where an administrative decision was against an 
employee but some subsidiary findings were against 
the employer, the employer was held not to have 
waived his objection to those findings by not ap¬ 
pealing from the decision.55 

Payment of claim pending appeal. Under some 
statutes, if the referee afl&rms an initial determina¬ 
tion awarding benefits, such benefits are required to 
be paid pending the decision on an appeal to the 
highest administrative tribunal,5® but this statutory 
rule has been held to be inapplicable where the 
highest administrative tribunal, acting within its 
power, vacates the referee’s decision.®^ 

Proceedings for review; time to appeal. Since 
claimants for compensation are not ordinarily 
represented by counsel, if they are expected to 


comply with formal rules of procedure on appeal, 
reasonable notice of such rules should be given to 
them.®® A letter expressing a desire or intent to take 
an appeal is not an appeal,®® but a letter may be 
equivalent to the filing of an appeal where it com¬ 
plies with instructions for an appeal given by the 
administrative agency.®® Under some statutes, the 
filing of a notice of appeal within the time limited 
by statute is mandatory®! and jurisdictional,®® and 
the requirement may not be waived by the adminis¬ 
trative appellate tribunal,®® or by the opposing 
parties by agreement®^ or failure to object,®® but 
the administrative appellate tribunal may have pow¬ 
er to remove the case to itself on its own motion 
where it acts within the statutory time.®® Under 
some statutes the administrative agency may extend 
the time for appeal on good cause shown.®^ 


54. Mass.—^Moen v. Director of Di¬ 
vision of Employment Sec., 85 N.E. 
2d 779, 324 Mass. 246, 8 A.L.H.2d 
429. 

55. Ind.—^Blakely v. Review Board 
of Ind. Emplo 3 anent Sec. Division, 
90 N.E.2d 353, 120 lnd.App. 257. 

56. (XL.—^Empire Star Mines Co. v. 
CXlifomia Employment Commis¬ 
sion, 168 P.2d 686. 28 CaL2d 33— 
Matson Terminals v. CJallfomia 
Employment Commission, 151 P.2d 
202, 24 Cal.2d 695. 

Purpose of statute 
The provision of TTnemployment 
Insurance Act that, if referee affirms 
an initial determination allowing: 
. benefits, such benefits shall be paid 
regrardless of any appeal thereafter 
taken, was designed to carry out pol¬ 
icy of act of alleviating: evils of un¬ 
employment, as part of a national 
plan of social security In which fed¬ 
eral and state leg:islatlon is coupled; 
very essence of act being: Its provi¬ 
sion for prompt pasnnent of benefits 
to those unemployed.—^Abelleira v. 
District Court of Appeal, Third Dist., 
102 P.2d 329, reheard 109 P.2d 942, 
17 Cal.2d 280, 132 A.L.R. 715. 

Protection of employer 
The provision of Unemployment 
Insurance Act that, if referee affirms 
an Initial determination allowing 
benefits, such benefits shall be paid 
reg:ardless of any appeal thereafter 
taken, provides for protection of em¬ 
ployer in that it directs employment 
commission to cancel any charge 
made against employer’s ancount 
with respect to challenged payments 
and to make no entries in such books 
and records charging any such pay¬ 
ments against employer’s account If 
payments are thereafter determined 
to be erroneous on appeal.—(Western 
Hardwood Lumber Co. v. California 
Employment Commission, 187 P.2d 
76, 58 (XlJlpp.2d 408. 


57. Cal.—^Matson Terminals v. CJal- 
ifornia Employment Commission, 
151 P.2d 202, 24 Cal.2d 695. 

58. Pa.—Layton v. TTnemploinnent 
Compensation Board of Review, 40 
A2d 125, 156 Pa.Super. 225. 

XnabUl'^ to attend hearing 
Where elderly claimant, on receipt 
of notice from review board of date 
of hearing of his appeal, informed 
board by letter that he, had not 
worked since certain day, that he 
was financially unable to make trip 
to appear before board, and that be¬ 
cause of his age and trouble with his 
legs he could not hitch hike, and he 
further requested that bocurd review 
case in his absence, when board had 
before it the transcript of evidence 
heard before referee, it was abuse 
of discretion to refuse to determine 
appeal on its merits as requested by 
claimant.—^Poulsen v. Review Board 
of Ind. Emplosnnent Sec. Division, 
Ind.App., 106 N.E.2d 246. 

69. Pa—Von SKaenel v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 60 A.2d 686, 168 Pa.Super. 
173. 

60. Instruotlosis to notify depart¬ 
ment 

An unemployment compensation 
claimant’s letter to department, fully 
stating claimant’s grounds of dis¬ 
agreement with department’s deci¬ 
sion denying claim, in reply to letter 
notifying claimant of decision and 
stating that if he did not agree with 
it he. must notify department within 
ten days or “forfeit all rights to dis¬ 
pute your claim’’, was strict com¬ 
pliance with such instructions, and 
equivalent to filing of appeal from 
decision.—Layton v. Unemployment 
Compensation Board of Review, 40 
A.2d 125, 156 Pa.Super. 225. 

61. Pa.—Von Eaenel v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 60 A.2d 586, 168 Pa.Super. 
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178—Turner v. Unemployment 
Compensation Board of'Review, 60 
A.2d 583, 163 Pa. Super. 168. 
Wash.—Johnson v. Commissioner of 
Unemployment Compensation and 
Placement, 149 P.2d 867, 20 Wash. 
2d 730. 

Appeal held timely 
Mo.—Erisman v. Unemployment 
Compensation Commission, 171 S. 
W.2d 575, 351 Mo. 18. 

Appeal held not timely 
Wash.—In re Persons Employed at 
St. Paul & Tacoma Lumber Co., 
110 P.2d 877, 7 Wash.2d 680. 
Default by appeal blerks 
Where employer gave board notice 
of appeal, failure of appeal clerks 
of local office to give notice of appeal 
to other parties pursuant to rules of 
unemplosnnent compensation board 
of review, imposing on clerks the 
duty to give such notice, did not in¬ 
validate appeal.—^Morris v. Unem¬ 
ployment Compensation Board of Re¬ 
view, 83 A2d 394, 169 Pa.Super. 664. 

62. Ohio.—^McCoy v. Bureau of Un¬ 
employment Compensation, 77 N.B. 
2d 76, 81 Ohio App. 168. 

63. Pa.—^Turner v. Unemplosrment 
Compensation Board of Review, 60 
A.2d 683, 163 PaSuper. 168. 

64. Pa—^Von Elaenel v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 60 A2d 686, 163 PaSuper. 
173—Turner v. Unemployment 
Compensation Board of Review, 
60 A.2d 583, 163 PaSuper. 168. 

65. Pa—Von EAenel v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 60 A*2d 586, 163 PaSuper. 
173. 

66. H.J.—Charles Headwear, Inc. v. 
Board of Review, 78 A.2d 306, 11 
N.J.Super. 321. 

67. CaL—Holden v. (Xllfomla Em¬ 
ployment Stabilization Commls- 
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Appellant may be relieved of his default and an 
appeal may be allowed nunc pro tunc where his de¬ 
fault results from the fact that he is misled by an 
officer authorized to act for the administrative 
agency,®* or where he is prevented by fraud or its 
equivalent from taking an appeal within the time 
limited by statute,®® and the burden is on appellant 
to show fraud or its equivalentJO A letter evi¬ 
dencing an intent to appeal or a request for forms 
for an appeal does not extend the time for an ap¬ 
peal or permit an appeal to be taken mmc pro 
tunc.'^i 

A notice of appeal has been held not to be 
timely where it is mailed but not delivered within 
the stipulated time;^® but, where the appeals tri¬ 
bunal has treated a notice of appeal as timely filed if 
mailed within the statutory period, it may not with¬ 
out notice of its changed practice require that the 
notice be postmarked within the statutory timeJ® 
The time to appeal runs from official notification 
of the decision even though appellant acquires 
actual knowledge of the decision earlier.^^ Under 


some statutes the time to appeal begins to run from 
the mailing of the decision to the party’s last known 
post office address.^® 

Scope of review. An appeal in an unemplojrment 
compensation case removes the claim in its en¬ 
tirety,7® and the hearing is, in effect, a trial de 
novo.^^ The administrative appellate tribunal may 
consider all matters and issues regardless of the 
ground or basis of the appeal,^^ and appellant can¬ 
not limit the scope of the appeal by a provision in 
his notice of appeal.^® Discretionary determina¬ 
tions by the lower tribunal are subject to review,*® 
even in the absence of a finding that the initial 
determination was arbitrary or capricious.*^ A 
statute providing that on appeal to a referee, all 
proceedings in the matter shall be referred to him 
does not mean that by such reference a prima facie 
case shall be deemed established one way or the 
other,*2 and the requirement that the appellant 
prosecute the appeal does not impose on him the 
burden of the evidence.** 

The appellate tribunal may review the evidence 


siOD, 226 P.2d 634. 101 CaJ.Apiy.2d 
427. 

€h>od cause lield estalilislied 
CaJ.—^Holden v. CaJlfornla Employ¬ 
ment Stabilization Commission, su¬ 
pra, 

68. Pa—Gill V. Unemployment Com¬ 
pensation Board of Hevlew, 70 A.2d 
422, 165 Pa.Super. 605. 

69. Pa.—Turner v. Unemployment 
Compensation Board of Review, 60 
A.2d 583, 163 Pa.Super. 168. 

70. Pa.—Von Kaenel v. Unemploy¬ 

ment Compensation Board of Re¬ 
view, 60 A.2d 686, 163 Pa.Super. 
173—Turner v. Unemployment 

Compensation Board of Review, 60 
A.2d 683, 163 PaSuper. 168—Tuttle 
V. Unemployment Compensation 
Board of Review, 49 A.2d 847, 160 
PaSuper. 46. 

Evidence insuBLcient 
Pa—^Tuttle V. Unemployment Com¬ 
pensation Board of Review, 49 A. 2d 
847, 160 PaSuper. 46. 
dness of counsel is not a sulScient 
reason to permit a tardy appeal.— 
Turner v. Unemployment Compensa¬ 
tion Board of Review, 60 A.2d 683, 
163 PaSuper. 168. 

71. Pa—Von K^nel v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 60 A.2d 686, 163 PaSuper. 
173. 

72. Del.—National Vulcanized Fibre 
Co. V. Unemployment Compensa¬ 
tion Commission of Del., 82 A.2d 
726. 

Wash.—Johnso'n v. Commissioner of 
Unemployment Compensation and 


Placement, 149 P.2d 367, 20 Wash. 
2d 730. 

73. Pa—Oklamchak v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 82 A.2d 509, 169 PaSuper. 
158. 

74. Mo.—(Erlsman v. Unemployment 
Compensation Commission, 171 S. 
W.2d 576, 351 Mo. 18. 

75. Ohio.—^McCoy v. Bureau of Un¬ 
employment Compensation, 77 N.B. 
2d 76. 81 Ohio App. 168. 

Failure of post office to forward mail 
Where claimant for unemployment 
benefits had changed residence but 
had not notified bureau of unemploy¬ 
ment compensation of such change 
and bureau had sent notice of rejec¬ 
tion of claim to last known post office 
address, failure of postmaster to for¬ 
ward notice to claimant's new ad¬ 
dress did not prevent running of ten- 
day statutory period for appeal from 
date of the mailing of the notice.— 
McCoy V. Bureau of Unemployment 
Compensation, 77 N.E.2d 76, 81 Ohio 
App. 158. 

Eooal store or main office 
Mfl.iiiTig of notice of decision to 
local store where unemployment 
compensation claimant was former¬ 
ly employed instead of to home office 
in another state of foreign corpora¬ 
tion which operated store constituted 
mailing of notice to "last known 
post office address” of employer 
within meaning of statute requiring 
appeal from decision to be taken 
within ten days after mailing of such 
notice.—S. S. Kresge Co. v. Unem¬ 
ployment Compensation Board of Re¬ 
view, 49 A.2d 281, 159 Fa.Super. 549. 

331 


76. N.J.—Charles Headwear, Inc. v. 
Board of Review, 78 A.2d 306, 11 
N.J.Super. 321. 

77. Wls.—^Boynton Cab Co. v. Giese, 
296 N..W. 630, 237 Wis. 287. 

78. Wash.—Jacobs v. Office of Un¬ 
employment Compensation and 
Placement, 179 P.2d 707, 27 Wash. 
2d 641. 

79. N.J.—Charles Headwear, Inc. v. 
Board of Review, 78 A.2d 306, 11 
N.J.Super. 321. 

80. N.Y.—Horvat v. Corsi, 90 N.T.S. 
2d 505, 275 App.Dlv. 442, affirmed 
91 N.B.2d 726, 300 N.T. 704. 

Ferformaiioe of servioes for wages 
A provision in a statute that an 
individual performing services for 
remuneration shall be deemed to be 
performing such services for wages 
unless and until certain matters 
which take individual out of general 
rule are shown to satisfaction of De¬ 
partment of Labor and Industry does 
not make department the final judge 
of such matters, in view of provi¬ 
sions with respect to administrative 
appeal from department's decision.— 
J. G. Leinbach Co. v. Unemployment 
Compensation Board of Review, 22 
A.2d 67, 146 Pa.Super. 237. 

81. N.Y.—Horvat v. Corsi, 90 N.Y.S. 
2d 605, 275 App.Div. 442, affirmed 
91 N.E.2d 726, 300 N.Y. 704. 

82. Mich.—^Ashford v. Appeal Board 
of Mich. Unemployment Compensa¬ 
tion Commission, 43 N.W.2d 918, 
328 Mich. 428. 

83. Mich.—Ashford v. Appeal Board 
of Mich. Unemployment Compensa¬ 
tion Commission, supra. 
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and make independent findings of fact,*^ even 
though the decision appealed from is supported by 
the evidence,8 5 and it may receive additional evi¬ 
dence. 8® The appellate tribunal does not commit 
error in refusing to receive additional evidence 
which is of doubtful materiality and would not 
change the result,but the tribunal should in the 
exercise of its sound discretion receive competent 
evidence where a reasonable excuse for the failure 
to present it earlier is shown-^^ 

Withdrawal of appeal. It has been held that 
appellant does not have an absolute right to with¬ 
draw his appeal, particularly where the rights of 
others are involved,and appellant's attempt to 
withdraw his appeal does not deprive the appellate 
tribunal of jurisdiction.^^ 

Determination and disposition. The administra¬ 
tive appellate tribunal may make such disposition of 
the case as the statute authorizes and may afiErm, 
modify, or set aside the decision appealed from,^^ 
and it has been held to have inherent authority to 
reopen its decision on its own motion.^3 a. peti¬ 
tion to reopen which is filed after the lapse of a 
substantial period of time from the rendition of 


the decision is properly refused in the discretion of 
the administrative agency.^^ 

§ 226. Judicial Review 

The determinations of the official, board, or commis¬ 
sion intrusted with the administration of the unemploy¬ 
ment compensation law may be subject to judicial re¬ 
view. 

Under constitutional or statutory provisions the 
determinations of the official, board, or commission 
intrusted with the administration of the unemploy¬ 
ment compensation law may be subject to judicial 
review, but the fact that the statute makes no 
provision for judicial review does not mean that 
the courts are without power to review the deter¬ 
minations of administrative officials under the un¬ 
employment compensation statute.®® The principles 
governing judicial review of the decisions of ad¬ 
ministrative agencies in workmen’s compensation 
cases have been held to be applicable to the judicial 
review of administrative decisions under the un¬ 
employment compensation laws,®^ but, where the 
unemplo 3 rment compensation law restricts the right 
of judicial review to specified questions, general 
statutes providing for the judicial review of the 
actions of administrative bodies are inapplicable.®® 


84. Mass.—^Maniscalco v. Director of 
Division of Employment Sec., 97 
K.E.2d 639, 327 Mass. 211—Fort 
Pond Inn Co. v. Director of Divi¬ 
sion of Employment Sec., 86 N.E.2d 
5C, 324 Mass. 281. 

Minn.—Chellson v. State Division of 
Employment and Security, 8 N.W. 
2d 42, 214 Minn. 332. 

85. Minn.—Chellson v. State Divi¬ 
sion of Employment and Security, 
supra. 

86. Mich.—Jones v. Appeal Board of 
Mich. Unemployment Compensation 
Commission, 52 N.W.2d 655, 332 
Mich. 601. 

Minn.—Chellson v. State Division of 
Employment and Security, 8 N.W. 
2d 42, 214 Minn. 332. 

2T.J.—Charles Headwear, Inc. v. 
Board of Review, 78 A.2d 306, 11 
N.J.Super. 321. 

87. N.T.—In re Allen, 40 N.T.S.2d 
151, 266 App.Div. 706. 

88. N.T.—^In re Allen, supra. 

89. Mo.—^Krisman v. Unemplosmaent 
Compensation Commission, 171 S. 
W’.2d 675, 361 Mo. 18. 

90. Mo.—^Krismon v. Unemployment 
Compensation Commission, supra. 

91. Mo.—Krisman v. Unemployment 
Compensation Commission, supra. 

92. Utah.—^National Tunnel & Mines 
Co. V. Industrial Commission, 102 
•P.2d 508, 99 Utah 39. 


AfflnnaiLoe on different grounds 

The decision of departmental tri¬ 
bunal denying unemployment com¬ 
pensation claim on ground that 
claimant was not “available for 
work” notwithstanding claimant had 
good cause for refusing to apply for 
Job, to which he was referred by de¬ 
partment of unemployment, was not 
a new decision but was modification 
of original decision of official repre¬ 
sentative of department denying 
claim on ground of refusal to apply 
for such job.—Jacobs v. Office of Un¬ 
employment Compensation and Place¬ 
ment, 179 P.2d 707, 27 Wash.2d 641. 

93. NT.J.—Adolph V. Elastic Stop Nut 
Corp. of America, 87 A.2d 736, 18 
N.J. Super. 548. 

zrotioe 

Where board of review, division of 
employment security, department of 
labor and industry, reopened its own 
decision, the giving by board to par¬ 
ties of due notice of hearing and an 
opportunity to be heard was compli¬ 
ance with condition of procedural due 
process.—^Adolph v. Elastic Stop Nut 
Corp. of America, supra. 

94. Tenn.—^Whitley v. Commissioner 
of Unemployment Compensation, 
181 S.W;,2d 768, 181 Tenn. 606. 

Buies and regulations 
Under unemployment compensation 
law, board of review has Jurisdiction 
to make reasonable rules for the dis¬ 
position of Its business, and adoption 
of a three-year limitation on right to 
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reopen an adjudicated matter was 
not unreasonable.—Whitley v. Com¬ 
missioner of Unemplosrment Compen¬ 
sation, supra. 

95. Idaho.—Idaho Mut. Ben. Ass*n 
V. Robison, 154 P.2d 156, 65 Idaho 
793. 

Ind.—State ex rel. Standard Oil Co. 
V. Review Board of Ind. Employ¬ 
ment Sec. Division, 101 N.E.2d 60. 
Mo.—^Wagner v. Unemployment Com¬ 
pensation Commission. 198 S.W.2d 
342, 355 Mo. 805. 

Pa-—^Bearing Service Co. v. Unem¬ 
ployment Compensation Board of 
Review, 77 A.2d 713, 168 Pa-Super. 
161. 

Judicial review of administrative de¬ 
cisions generally see Public Admin¬ 
istrative Bodies and Procedure 5 
160 et seq. 

Court must entertain proper appli¬ 
cation for review and determine all 
questions properly presented.—^Mc¬ 
Cloud V. Hlx, W.Va., 70 S.E.2d 589— 
Wilson V, Hix. W.Va., 65 S.B.2d 717. 

96. Cal.—^Bodinson Mfg. Co. v. Cali¬ 
fornia Employment Commission, 
109 P.2d 935, 17 Cal.2d 321. 

97. Pa.—^Lavely v. Unemploirment 
Compensation Board of Review, 60 
A.2d 362, 163 Pa.Super. 66—Still¬ 
man Unemployment Compensation 
Case, .56 A.2d 380, 161 Pa.Super. 
569. 

98. Ohio.—State ex rel. Cleveland- 
Ry. Co. V. Atkinson, 34 NJB.2d 233, 
138 Ohio St. 167. 
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General rules apply in the construction of statutes 
dealing with judicial review,and the various pro¬ 
visions of the unemployment compensation law with 
respect to judicial review are to be read together.^ 
The jurisdiction of the courts is appellate only and 
it is to be exercised in accordance with statute.^ 

Nature and form of re^nedy. It has been held 
that, in the absence of statutory authorization, ap¬ 
peal is not tlie proper remedy for a review of the 
determinations of the officials intrusted with the 
administration of the unemplo 3 rment compensation 
law,3 and, under the practice prevailing in some 
jurisdictions, decisions or awards in unemplo 3 mient 
compensation proceedings may be reviewed by 
certiorari.** Under some statutes an appeal to the 
courts from the administrative determination is not, 
■strictly speaking, an appeal but a judicial review,^ 
-and, under other statutes, an action for judicial re¬ 
view is a new proceeding.® Remedies by way of 
appeal provided by the unemployment compensation 
statute and the general statutes governing appeal are 
exclusive.^ A statute permitting an appeal to the 
superior court on any decision of fact and to the 
supreme court on any ruling of law affords cumula¬ 
tive rather than alternative remedies so that the 
pursuit of one is not a waiver of the other.® 

§ 227. - Decisions Reviewable 

Unless a statute provides otherwise, unemployment 
compensation proceedings are not subject to Judicial re¬ 


view until there has been a final administrative deci¬ 
sion. 

In accordance with general rules, unemployment 
compensation proceedings are not subject to judicial 
review until there has been a final administrative 
decision,® unless a statute permits an appeal from 
a decision which is not final.i® Under some unem¬ 
ployment compensation statutes, only the disallow¬ 
ance of a claim in whole or part is subject to 
judicial review and the allowance of a claim is 
not^l A general ruling by the administrative 
agency is not subject to judicial review until it is 
applied in a particular case.^® The courts will 
ordinarily refuse to review an administrative deci¬ 
sion where the question presented is abstract, hypo¬ 
thetical, or moot.i® The determination of the ad¬ 
ministrative agency to institute suit to recover a 
compensation payment made because of a misrepre¬ 
sentation of fact is not such a determination as is 
subject to judicial review.^^ Under some statutes, 
failure to take a timely administrative appeal does 
not prevent an appeal to the court^® 

§ 228. -Persons Entitled to Obtain Re¬ 

view; Parties 

In accordance with statutory provisions the adminis¬ 
trative agency Intrusted with the administration of the 
unemployment compensation law may appeal to the 
courts where Its decision is reversed by an administra¬ 
tive appellate tribunal, or the employer may obtain a 
review of the award. 


99. N.H.—^HaJlahan v. Riley, 53 A.2d 
431. 94 N.H. 338. 

W.Va.—Wilson v. Hlx, 65 S.E.2d 717 
—(State ez rel. Aikens v. Davis, 45 
S.E.2d 486, 131 W.Va. 40. 

1. Mass.—^Maniscalco v. Director of 
Division of Employment Sec., 97 N. 
E.2d 639, 327 Mass. 211. 

Pari materia 

W.Va.—Wilson v. Hlz, 65 S.E.2d 717. 

9. Ky.—^Kentucky Unemployment 
Compensation Commission v. Che- 
nault & Orear, 174 S.W,2d 767, 295 
Ky. 562. 

Wash.—MacVeigh v. Division of Un¬ 
employment Compensation. 142 P. 
2d 900, 19 Wash.2d 883. 

3. N.C.—^Unemployment Compensa¬ 
tion Commission v. Kirby, 194 S.E. 
474, 212 N.C. 763. 

-4. N'.J.—^Boyer v. Board of Review 
of Unemployment Compensation 
Commission, 58 A.2d 642, 137 N.J. 
Law 91. 

■3- Ind.—State ex rel. Standard Oil 
Co. V. Review Board of Ind. Em¬ 
ployment Sec. Division, 101 N.E.2d 
60. 

-6, Neb.—^Brown v. Halth, 1 N.W.2d 
825. 140 Neb. 717. 


7- Va.—Blankenship v. Unemploy¬ 
ment Compensation Commission, 
13 S.E.2d 409, 177 Va. 260. 

8. N.H.—Hallahan v. Riley, 58 A.2d 
431, 94 N.H, 338. 

9. Mich.—Ashford v. Appeal Board 
of Mich, Unemployment Compen¬ 
sation Commission, 43 N.W.2d 918, 
828 Mich. 428. 

Administrative decisions and acts re- 
viewable generally see Public Ad¬ 
ministrative Bodies and Procedure 
9 186 et sea. 

Award to dlalmaiLt ‘‘if otherwise eli¬ 
gible” 

Decision that claimant, if other¬ 
wise eligible, was entitled to benefits 
from specified date was held not a 
final decision from which appeal 
might be taken.—Celanese Corp. of 
America v. Bartlett, Md., 90 A.2d 208. 
Order dlreoting taking of additional 
evldenoe 

Where employer appealed to appeal 
board from decision of referee af¬ 
firming determination that employee 
was entitled to unemployment bene¬ 
fits, and appeal board, as authorized 
by statute, directed the taking of ad¬ 
ditional evidence, but had not made a 
final determination of employee’s ell- 
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gibility for benefits, its order was not 
a ’'final order,” and Issuance of a 
writ of certiorari by trial court was 
error.—^Ashford v. Appeal Board of 
Mich. Unemployment Compensation 
Commission, 43 N.W.2d 918, 828 Mich. 
428. 

Notice of decUdon. 

Decision of unemployment compen¬ 
sation commission on claim for un¬ 
employment compensation is not 
final if notification of decision Is not 
given to claimant or other interested 
party.—Horsman Dolls v. Unemploy¬ 
ment Compensation Commission, 82 
A.2d 177, 7 N.J. 641. 

10. W.Va.—Wilson v. BOx, 65 S.E.2d 
717. 

11. U.S.—^Railway Exp. Agency v. 
Kennedy, C.A.I1L, 189 F.2d 801. 

12. N.C.—In re Steelman, 13 S.E.2d 
544, 219 N.C. 806. 

13- OkL—Traders Compress Co. v. 
Board' of Review, OkL Employment 
Sec. Commission, 224 P.2d 268, 203 
OkL 564. 

14. Md.—^Ehnployment Sec. Board v. 
Spiker, 71 A.2d 299. 

15. Pa.—Turner v. Unemployment 
Compensation Board of Review, 60 
A.2d 583, 163 Pa.Super. 168. 
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A person permitted by statute to participate as 
an interested person in administrative hearings and 
to take appeals at the administrative level has been 
held to have a sufficient interest in the result to 
test the legality of the final decision in a court of 
law.l® The administrative agency authorized to try 
the case in the first instance may appeal from a 
reversal of its decision by a higher administrative 
tribtmal where the right is expressly conferred on it 
by statute,or where the right is conferred on any 
party aggrieved,but some statutes permitting an 
appeal by the party aggrieved have been construed 
to exclude the administrative agency.i^ 

There is authority which holds that an employer 
is not a person interested or aggrieved and that he 
is not entitled to judicial review of administrative 
decision awarding unemployment compensation to 
his employees,20 but there is also authority which 
holds that the employer may obtain review of such 
an award.21 It has been held that an employer 
whose rate of contribution will not be affected by 
the allowance of unemployment compensation to 
the claimant has no standing to raise a constitutional 
question.22 In the absence of statutory authoriza¬ 
tion, an appeal may not be prosecuted for and on 
behalf of others.23 

Parties. A statute providing that anyone who 
was a party to the proceedings before the adminis¬ 
trative agency must be joined as a party in proceed¬ 


ings for judicial review is mandatory,24 and with¬ 
out a compliance therewith jurisdiction of the court 
does not attach.25 Thus, it has been held that 
where compensation was denied on the ground that 
claimant had not been wrongfully discharged, the 
employer must be made a party defendant in an ac¬ 
tion to review the disallowance.26 The claimant is 
a necessary party to a judicial proceeding to review 
the allowance of his claim,27 and it has been held 
that the administrative agency must be made a 
party to a proceeding to review its decision.^* 
Proceedings for review need not be dismissed for 
failure to include a necessary party, but the court 
may order the necessary party to be joined.29 

§ 229. -Proceedings for Review 

The procedure for obtaining Judicial review of an 
administrative decision with respect to unemployment 
compensation Is ordinarily governed by the unemploy¬ 
ment compensation statutes and not by the common- 
law or other statutory rules of procedure. 

The procedure for obtaining judicial review of 
an administrative decision with respect to unem¬ 
ployment compensation is ordinarily governed by the 
unemployment compensation statutes and not by 
the common-law or other statutory rules of pro¬ 
cedure,®® and statutory provisions control as to 
the court to which resort must be made to obtain 
the review.®! Under some statutes judicial review 
is obtained by application to a trial court, from 


16. CaL—^Bodinson Mfff, Co. v. Cali¬ 
fornia Employment Commission, 
109 P.2d 935, 17 Cal.2d 321. 

17. Mlss.^XJnemployment Compen¬ 
sation Commission of Mississippi 
Y. Barlow. 1 lSo.2d 241, 191 Miss. 
156. 

18. W.Va.—State v. Hlac, W.Va., 54 
S.m2d 198, 182 W.Va. 516. 

IS- Pa.—Department of Liabor and 
Industry of Commonwealth of Pa., 
Bureau of Bmplosrment and Unem¬ 
ployment Compensation y. Unem¬ 
ployment Compensation Board of 
BeYlew, 67 A.2d 114, 362 Pa. 342. 

20. U.S.—^Railway Exp. Agency v. 

Kennedy, C.A.I11., 189 F.2d 801, cer¬ 
tiorari denied 72 S.Ct. 54, 342 U.S. 
830, 96 L.Ed. - 

Conn.—-Winchester Repeating Arms 
Co. V. Radclilfe, 66 A.2d 1, 184 
Conn. 164. 

21. Cal.—^Bodlson Mfg. Co. v. CaU- 
fomla Emplosonent Commission, 
109 P.2d 935, 17 Cal.2d 321. 

Ind.—Camegie-nL Steel Corp. v. Re- 
Ylew Board of Ind. Emplosrment 
Sec. Division, 72 N.E.2d 662, 117 
IndLApp. 379. 

N.J.—Tube Reducing Corp. v. Unem¬ 
ployment Compensation Commis¬ 


sion. 62 A2d 473, 1 N.J. 177, 5 A. 
L.R2d 855. 

Pa.—Susquehanna Collieries Co. v. 
Unemployment Compensation 
Board of Review, 11 A.2d 880, 838 
Pa. 1. 

22. Pa.—^Barclay White Co. v. Un¬ 
employment Compensation Board 
of Review, 46 A2d 598, 739, 159 Pa. 
Super. 94, reversed on other 
grounds 60 A2d 336, 356 Pa. 43, cer¬ 
tiorari denied Seifing v. Barclay 
White Co., 68 S.Ct. 63, 332 U.S. 761, 
92 L.Ed. 347. 

28. Ky.—Steams Coal & Lumber Co. 

V. Unemployment Compensation 
Commission of Kentucky. 147 S.W. 
2d 382, 285 Ky. 249. 

24i Tex.—Texas Employment Com¬ 
mission V. Daniel, Clv.App., 241 S. 

W. 2d 969. 

Waiver 

In action against director of labor 
to review a decision of board of re¬ 
view of department of labor, failure 
of director of labor to object that 
board of review was not made a pa]> 
ty defendant, and failure of claimant 
to make an appearance at the Judicial 
review did not operate as a waiver of 
the express requirement of the stat¬ 
ute making the board and claimant] 
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necessary parties or relieve the par¬ 
ty seeking review of the mandatory 
duty imposed on him.—Cuny v. An- 
nunzio, 104 N’.E.2d 780, 411 Ill. 613. 

25. Tex.—Texas Employment Com¬ 
mission V. Daniel, Civ.App., 241 S. 
W.2d 969. 

26. Tex.—^Texas Employment Com¬ 
mission V. Daniel, supra. 

27. Ill.—Cuny v. Annunzio, 104 N.E. 
2d 780, 411 lU. 613. 

Neb.—^Brown v. Haith, 1 N.W.2d 826, 
140 Neb. 717. 

28. IlL—Cuny v. Annunzio, 104 N.E. 
2d 780, 411 Ill. 613. 

29. Mich.~^ones v. Appeal Board of 
Mich. Unemployment Compensation 
Commission, 52 N.W.2d 656, 332 
Mich. 691. 

30i Kan.-~:Shumaker v. State Labor 
Department, 118 P.2d 650, 164 Waw, 
418. 

Pa.—^Department of Labor and In¬ 
dustry, Division of Unemployment 
Compensation and Employment 
Service v. Unemployment Compen¬ 
sation Board of Review, 10 A.3d 66, 
188 Pa.Super. 99. 

Nature and form of remedy see su¬ 
pra S 226. 

31. W.Va.—State ex rel. Aikens v. 
Davis, 45 &E.2d 486, 131 W.Va. 40. 
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which an appeal may be taken to an appellate court, 
and there is no procedure whereby a direct review 
of the administrative decision by the appellate court 
may be obtained,*2 but, imder other statutes, pro¬ 
vision is made for a direct appeal to the appellate 
court from the administrative tribunal.28 

As a general rule, the court does not acquire ju¬ 
risdiction unless the steps prescribed by the statute 
have been followed,2^ and compliance with man¬ 
datory provisions of the statute as to the filing, 
form, and contents of a notice of appeal has been 
held to be a condition precedent to jurisdiction.86 
Compliance with the statute ordinarily is sufficient 
to invoke the court’s jurisdiction,®^ and a petition 
for review which meets all the requirements of law 
is not subject to demurrer or motion to dismiss.®^ 
A letter directed to the court stating claimant’s de¬ 
sire to appeal from the administrative decision on 
his claim has been held to be a sufficient petition for 
judicial review.®® While the practice of directing a 
writ of certiorari to parties other than the custodian 


of the record has been held to be irregular, it will 
not bar a determination of the merits.®® The court 
may in its discretion set aside a judgment pro con- 
fesso and allow defendant to file his answer.^® 

Payment of court fees. In the absence of a 
statutory exemption appellant must pay the usual 
fees required by the court as a condition precedent 
to appeal.4i 

5 *ervice of process. Under some statutes, service 
is made by serving on the administrative agency a 
petition for review and leaving with the agency 
as many copies of the petition as there are defend¬ 
ants.^® Failure to deliver the requisite number of 
copies has been held to be fatal to the perfection 
of the proceeding,43 and the court does not ac¬ 
quire jurisdiction of one awarded imemployment 
compensation tmtil he receives notice of the service 
of the petition for review on the administrative 
agency.^^ Where the notice of appeal is filed and 
the administrative body notified in accordance with 
the statute, noncompliance with a further require- 


33» Wash.—In re Foy, 116 P.2d 646, 
10 Wash.2d 817. 

33. Minn.—^Blelke v. American Crys¬ 
tal Sugar Co., 288 N.W. 584, 206 
Minn. 808. 

34. Wash.—^MacVeigh v. Division of 
Unemployment Compensation, 142 
P.2d 900, 19 Wash.2d 883. 

Statement of groTinds of appeal 

(1) The filing of statement of 
grounds of appeal within time al¬ 
lowed for appeal from decision of 
employment security commission de¬ 
nying unemployment compensation 
was a condition precedent to right of 
appeal, and noncompliance therewith 
was fatal.—In re State ex rel. Em¬ 
ployment Sec. Commission, 68 S.E.2d 
311, 234 N.C. 651. 

(2) The purpose of statement of 
grounds for appeal is to give notice 
to commission and to adverse par¬ 
ties of alleged error committed by 
commission and limit scope of hear¬ 
ing in superior court to specific ques¬ 
tions of law raised by errors as¬ 
signed.—^In re State ex rel. Employ¬ 
ment Sec. Commission, supra. 

waiver of IssuaxLoe of writ 
Where division of unemployment 
compensation did not question su¬ 
preme court's Jurisdiction to review 
as by certiorari order of board of 
appeals, without Issuance of the writ, 
the review in the supreme court did 
not require the Issuance of the writ, 
the attitude of the department being 
a ''waiver" of its issuance, and a sub¬ 
mission to the Jurisdiction of the su¬ 
preme court—^Ex parte Alabama 
Textile Products Corporation, 7 So. 2d 
303, 242 Ala. 609, 141 A.L.R. 87. 


35. Ohio.—Zier v. Bureau of Unem¬ 
ployment Compensation, 84 l>7.B.2d 
746, 151 Ohio St 123. 

Appearance 

Where unemployment compensa¬ 
tion claimant appealing to superior 
court fi'om unemplosnnent compensa¬ 
tion division’s order denying claim, 
filed no notice of appeal with superior 
court clerk, attorney general’s ap¬ 
pearance as division’s representative 
conferred no Jurisdiction on superior 
court.—^MacYeigh v. Division of Un¬ 
employment Compensation, 142 P.2d 
900, 19 Wash.2d 388. 

Copy of dedsioii 

Even though it may be good prac¬ 
tice to include in body of notice of 
appeal, or by attachment thereto and 
reference, an exact copy of decision 
appealed from, statute providing that 
notice of appeal shall "set forth" de¬ 
cision appealed from merely requires 
that notice of appeal must be so com¬ 
plete in its terms and recitals that no 
uncertainty can exist as to the paj> 
tlcular decision appealed from.— 
Moore v. Foreacher, 102 l^.E.2d 8, 156 
Ohio St 255. 

Uotioe of appeal h^d sufflclant 
Ohio.—Moore v. Foreacher, supra— 
Frigldalre Division, General Motors 
Corp. V. Board of Review, Bureau 
of Unemployment Compensation, 
Com.PL, 97 N.E.2d 96, appeal dis¬ 
missed, App., 99 N.E.2d 671. 

ITotLoe of appeal held Insuffloient 
Ohio.—^Zler v. Bureau of Unemploy¬ 
ment Compensation, 84 N.E.2d 746, 
151 Ohio St 123. 

36- Kan.—Shumaker v. State Labor 
Department 118 P.2d 550, 154 Eon. 
418. 


37. Ga.—Abercrombie v. Ford Motor 
Co., 59 S.E.2d 664, 81 Ga.Appk 690. 

38. Del.—Lockwood v. Unemploy¬ 
ment Compensation Commission, 
Super., 76 A.2d 811. 

39. N'.J.—Henry A. Dreer, Inc., v. 
Unemployment Compensation Com¬ 
mission, 21 A.2d 690, 127 K.J.Law 
149. 

40. Tenn.—^Reese v. Hake, 199 S.W. 
2d 569, 184 Tenn. 423. 

41. Wash.—State ex reL Wilson v. 
King County, 109 P.2d 291, 7 Wash. 
2d 104. 

Pocket fees 

Under statute providing that un¬ 
employment compensation benefit 
claimant should not be charged fees 
by commissioner or his representa¬ 
tives, by an appeal tribunal, or by 
any court or any officer thereof "pro¬ 
vided, however, the Individual shall 
pay such fees as are legal in superior 
and supreme court" an unemploy¬ 
ment compensation claimant prose¬ 
cuting an appeal to superior court 
from an order of commissioner de¬ 
nying benefits was required to pay 
county clerk’s docket fees cus a "con¬ 
dition precedent" to filing his notice 
of appeal.—State ex reL Wilson v. 
King County, supra- 

43. Kan.—Shumaker v. State Labor 
Department 118 P.2d 650, 154 i^ari . 
418. 

Neb.—Brown v. Halth, 1 N.W.2d 825, 
140 Neb. 717. 

48. Mass.—Kravltz v. Director of 
Division of Employment Sec., 95 N. 
E2d 165, 826 Mass. 419. 

44. Neb.—Brown v. Halth, 1 N.W.2d 
825, 140 Neb. 717. 
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ment that certain interested parties be served with 
notice has been held not to require dismissal of the 
proceeding,^® although the court cannot proceed 
imtil the designated parties are served.^® 

Time for proceedings. The proceedings must be 
instituted within the time prescribed by statute.^^ 
Where the administrative agency has the power to 
review its own decision, an appeal may lie from the 
denial of a petition for review even though the time 
for an appeal from the original decision has ex¬ 
pired.^® Under a statute requiring the filing of a 
petition within a specified time after notice of the 
administrative decision and service of process with¬ 
in a specified time before the return day, neither 
the order for service^® nor actual service®® within 
the time limited for filing the petition is required, 
but there must be no undue delay.®! 

The time within which an action to review a 
decision of the officials administering the unem¬ 
ployment compensation act must be instituted does 
not begin to rtm until there is a final administrative 
decision,®2 and where there is an administrative 
rehearing or appeal it does not begin to run until 
such proceeding is determined.®® Where the stat¬ 
ute provides that a decision of the administrative 
agency shall not become final tmtil a specified time 
after notice of the decision, an action to review the 


decision is premature where it is instituted before 
the expiration of the specified time.®^ Where a 
married woman instituted action before the stat¬ 
utory period expired, it was held that the statute 
was tolled and the action was not barred although 
the husband was not made a party imtil after the 
statutory time when the question of coverture was 
raised.®® 

Failure to prosecute proceeding. An appeal from 
an administrative tribunal is properly dismissed 
where appellant has neither filed a brief nor ap¬ 
peared for argument although he has received notice 
of the time and place of the hearing.®® 

§ 230. -Pa3niient of Claim pending Judi¬ 

cial Review 

Statutes providing that a claim for unemployment 
compensation allowed by the administrative agency shall 
be paid regardless of any further appeal have been held 
valid In some Jurisdictions, but in other Jurisdictions 
they have been held to be Invalid. 

Statutes providing that, where a claim for un- 
emplo 3 rment compensation is allowed by the admin¬ 
istrative agency or where the claim is allowed by 
the agency and the allowance is affirmed by the ad¬ 
ministrative appellate tribunal, the claim shall be 
paid regardless of any further appeal have been 
held valid,®7 but, on the other hand, it has been held 


4B- Ohio.—^Zler v. Bureau of Unem¬ 
ployment Compensation. App.. 81 
N.B.2d 129. reversed on other 
srrounds 84 N.B.2d 746. 151 Ohio St. 
123. 

40. Ohio.—^Zier v. Bureau of Unem- 
plo 3 mient Compensation, supra. 

47, Del.—^Lockwood v. Unemploy¬ 
ment Compensation Commission, 
Super., 76 A.2d 311. 

Pa.—Department of Labor and In¬ 
dustry, Division of Unemployment 
Compensation and Employment 
■ -Service v. Unemployment Compen¬ 
sation Board of Hevlew, 10 A2d 
56. 138 PaSuper. 99. 

AmendTWftfit. enlarglner time 
The fact that claims for unemploy¬ 
ment compensation benefits arose be¬ 
fore enactment of amendatory stat¬ 
ute enlargingr time for appeal to 
court from twenty to thirty days aft¬ 
er malUniT of notification of decision 
Is immaterial in determlningr time¬ 
liness of appeal taken by claimants 
on twenty-ninth day, as amendment 
did not changre or divest any vested 
rlgrhts of claimants, but concerned 
only procedure and was more favor¬ 
able to claimant than original stat¬ 
ute.—Wilson V. Hix. W.Va., 65 S.B.2d 
717. 

Tims for serving notioe of appeal 
Under statute requiring one appeal¬ 
ing to common pleas court from deci¬ 


sion of board of review in unemploy¬ 
ment compensation proceeding to 
serve notice of appeal on all appel¬ 
lees by registered mail or actual de¬ 
livery to appellee’s last known ad¬ 
dress. unless notice is waived, the 
notice should be served at a reason¬ 
able time before the hearing of the 
appeal or at such time as court may 
determine.—Zier v. Bureau of Unem¬ 
ployment Compensation. App.. 81 N. 
E.2d 129. reversed on other grounds 
84 N.E.2d 746. 151 Ohio St. 123. 
nme for filing notioe of appeal 
Ohio.—^Zler v. Bureau of Unemploy¬ 
ment Compensation. 84 N.E.2d 746. 
151 Ohio St 123. 

Frooeedlngs held timely 
Colo.—^Bryant v. Hayden Coal Co., 137 
P.2d 417, 111 Colo. 93. 

Del.—^Lockwood v. Unemployment 
Compensation Commission. Super., 
76 A2d 311. 

W.Va—^Wilson v. Hix, 65 S.E.2d 717. 
48. Ind.—^Peabody Coal Co. v. Lam- 
bermont, 44 H.E.2d 827, 220 Ind. 
525. 

49- Mass.—-Weiner v. Director of 
Division of Employment Sec.. 99 N. 
E.2d 67, 327 Mass. 360—-Harrington 
& Richardson Arms Co. v. Director 
of the Division of Emplosnnent Se¬ 
curity. 83 N.B.2d 441. 823 Mass. 603. 

50. Mass.—Weiner v. Director of 
Division of Employment Sec., 99 H. 
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B.2d 57, 327 Mass. 860—^Harring¬ 
ton & Richardson Arms Co. v. Di¬ 
rector of the Division of Employ¬ 
ment Security, 83 N.E.2d 441, 823 
Mass. 603. 

51, Mass.—^Weiner v. Director of 
Division of Employment Sec., 99 H. 
E.2d 67. 327 Mass. 360. 

62. Colo.—^Bryant v. Hayden Coal 
Co., 187 P.2d 417, 111 Colo. 93. 

63. Colo.—^Bryant v. Hayden Coal 
Co., supra 

54. Kan.—Shumaker v. State Labor 
Department. 118 P.2d 550, 154 K«w 
418. 

55. Tex.—^Texas Unemployment 
Compensation Commission v. 
Frank, Civ.App., 229 S.W.2d 399. 

56. Pa—^Romiskl v. Unemployment 
Compensation Board of Review. 82 
A2d 666, 169 PaSuper. 106—^Butch- 
ko V. Unemployment Compensation 
Board of Review. 82 A2d 282, 168 
PaSuper. 618. 

67. Cal.—^Matson Terminals v. Cali¬ 
fornia Emplo 3 anent Commission, 
151 P.2d 202, 24 Cal.2d 695—Abel- 
leira v. District Court of Appeal. 
Third Dlst., 109 P.2d 942, 17 CaL2d 
280. 132 AL.R. 716—Western Hard¬ 
wood Lumber Co. v. California Em¬ 
ployment Commission, 187 P.2d 76. 
58 CaLApp.2d 408. 

Payment of. claim pending adminis¬ 
trative appeal see supra | 22$. 
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that such a statute is invalid as exempting the ad¬ 
ministrative agency from judicial control in the 
disbursement of public funds,^8 and that on appeal 
from the allowance of a claim, the court has power 
to enjoin the pa 3 niient of benefits despite a statutory 
provision that a petition for review shall not act 
as a supersedeas or stay imless the administrative 
agency shall so order.58 

The statute merely prevents a stay of unemploy¬ 
ment compensation pa 3 mients pending judicial re¬ 
view and it does not confer a right to continue to 
receive compensation after a judicial determination 
that the payments are improper.®® It is not ap¬ 
plicable to a proceeding to recover payments 
made.®i A stay or supersedeas of an order granting 
unemployment compensation is properly denied 
where the party seeking judicial review has not 
by his pleading sought a stay or supersedeas.®^ 

§ 231. -Record 

As a general rule, the record of the proceedings be¬ 
fore the administrative agency must be presented to 
the court In a proceeding to review the administrative 
decision. 

As a general rule, the record of the proceedings 
before the administrative agency must be presented 
to the court in a proceeding for judicial review of 
the administrative decision,® 8 The record of the 
proceedings before the administrative agency be¬ 
comes part of the record before the court on being 
filed therein,®^ Matters of which the administrative 
agency takes notice in reaching its decision should 
be included in the record.®® 


The record must show findings and determina¬ 
tions as to all the matters which are conditions to 
eligibility for compensation benefits,®® and, where 
the record fails to show findings by the adminis¬ 
trative tribunal as to matters essential to a deter¬ 
mination of the case, the court cannot review the 
decision.®^ The court may not speculate as to the 
findings on which the administrative tribunal based 
its decision.®® Where the record does not contain 
the evidence before the administrative tribunal, the 
suflEiciency of the evidence cannot be reviewed.®® 
The court will not reverse an administrative deci¬ 
sion for lack of evidence as to a material matter 
where such evidence was omitted from the record 
by inadvertence, but will remand the matter for the 
taking of evidence on the point.^® 

§ 232. - Scope of Review 

a. In general 

b. Questions subject to review in general 

c. Questions of fact and sufficiency of 

evidence 

& In Gmieral 

As a general rule, In the absence of a statute pro¬ 
viding otherwise, Judicial review of the decisions of ad¬ 
ministrative tribunals under the unemployment com¬ 
pensation laws is not a trial de novo but it is to be de¬ 
cided on the record before the administrative tribunal. 

General rules as to judicial review of adminis¬ 
trative decisions, as discussed in Public Adminis¬ 
trative Bodies and Procedure § 198 et seq, have been 
applied with respect to the review of the decisions 
of administrative tribunals in unemployment com- 


Vhe statute te not oonilscatory or 
violative of due process.—State ez 
rel. Aikens v. Davis, 45 S.D.2d 486, 
181 W.Va. 40. 

Fnrpose of statute is to provide 
prompt relief of an emergrency and 
avoid holding: up payments during a 
possible appeal to the courts.—Wil¬ 
son V. Hix. W.Va.. 65 S.B.2d 717— 
State ex reL Aikens v. Davis, 45 S.B. 
2d 486, 131 W.Va. 40. 

ICerits of claim cannot be consid¬ 
ered on mandamus to compel pay¬ 
ment of claim.—State ex rel. Aikens 
V. Davis, supra. 

Appeal from lower court decision 

In unemployment compensation 
proceedings, where decision of com¬ 
missioner of labor and chancellor's 
decree were in favor of. and decision 
of board of review was unfavorable 
to, claimants, and on appeal to the 
supreme court from chancellor’s de¬ 
cree, decree was vacated, along with 
chancellor’s order of remand, decree 
did not become the decision of board 
of review, so as to reauire payment 
of unemployment oompensatiop bene- 
81 C.J.S.—22 


fits pending appeal to supreme court 
—State ex rel. United Mine Workers 
of America v. Askew, 140 S.W.2d 777, 
176 Tenn. 234. 

58. Ind.—State ex ret Campbell v. 
State, 57 N.B2d 433, 223 Ind. 59. 

59. Iowa.—Dallas Fuel Co. v. Horne, 
300 N.W. 303, 230 Iowa 1148. 

60. Cal.—^Matson Terminals v. Cali¬ 
fornia Employment Commission, 
151 P.2d 202, 24 Cal.2d 695. 

61. N.J.—^Tube Reducing Corp. v. 
Unemployment Compensation Com¬ 
mission, 62 A.2d 473, 1 H.J. 177, 5 
A.L.R.2d 855. 

62. Tex.—Todd Shipyards Corp. v. 
Texas Employment Commission, 
Clv.App., 245 S.W.2d 371. 

63. Tenn.—^Bzell v. Hake, 198 S.W.2d 
809, 184 Tenn. 819. 

HarratLva statement of evidence 
Appellant from dismissal by re¬ 
view board of petition to reinstate 
claim could not in absence of narra¬ 
tive statement of evidence heard by 
referee, obtain reversal of dismissal 
by |)oarcL-r-Poulsen v. Review Board 
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of Ind. Employment Sec. Division, 

Ind.App., 106 N.E.2d 245. 

Transcript of proceedings held, prop¬ 
erly oertifled 

Tenn.—^Ezell v. Hake, 198 S.W.2d 809, 
184 Tenn. 319. 

64. Wash.—In re Poy, 116 P.2d 645, 
10 Wash.2d 317. 

Ind.—^Dorozlnskl v. Review Board of 
Ind. Employment Sec. Division, 98 
N.E.2d 911, 121 Ind.App. 367. 

65. Ind.—Walton v. Wilhelm, 91 N. 
E.2d 373, 120 Ind.App. 218. 

66. Ill.—^Tabln-Plcker & Co. v. Mur^ 
phy, 60 N.E.2d 410, 390 Ill. 74. 

67. ni.—^Tabin-Picker & Co. v. Mur¬ 
phy, supra. 

68- Ind.—^Braschler v. Review Board 
of Ind. Employment Sec. Division, 
90 N.E.2d 362, 120 Ind.App. 294. 

69. Ind.—^Dorozinski v. Review 
Board of Ind. Employment Sec. 
Division. 98 H.E.2d 911, 121 Ind. 
App. 367. 

70. Ind.—^Auker v. Guide Lamp Divi¬ 
sion, General Motors Corp., 70 N. 
E.2d 20, 117 Ind.App. 486. 
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pensation casesJ^ It has been held that decisions 
by the administrative tribunal are reviewed in the 
same manner as judgments in nonjury cases, 
and that the court is required to determine if the 
decision is supported by the whole record.^^ a 
statutory change in the method of review from ap¬ 
peal to certiorari has been held not to effect a sub¬ 
stantial change in the scope of review.^^ 

Although under the statutes in some jurisdictions, 
the proceedings on appeal to the court are conducted 
as a trial de novo,as a general rule, judicial re¬ 


view of the decisions of administrative tribunals 
under the unemployment compensation law is lim¬ 
ited in scope,and it is not a trial de novo,^"^ but 
is to be decided on the record before the adminis¬ 
trative tribunal.7* Judicial review is ordinarily lim¬ 
ited to questions of law^^ and, broadly speaking, 
the courts will only pass on whether the administra¬ 
tive agency has acted within its constitutional or 
statutory powers, whether its decision is supported 
by the evidence, and whether its action is reason¬ 
able and not arbitrary.^o The review is limited to 


71- W.Va.—Wilson v. EQac, 66 S.£l.2d 
717. 

Analogy to workanea’s ooupeiUEatioiL 
proceedings 

The rules as to Judicial review of 
workmen's compensation proceedings 
apply as to the judicial review of un¬ 
employment compensation proceed¬ 
ings.—S. S. Eresge Co. v. Unemploy¬ 
ment Compensation Commission, 162 
S.W.2d 888, 349 Mo. 690. 

Jtizy trial 

Refusal of jury to employer In un¬ 
employment compensation proceeding 
did not deny *'due process of law."— 
Hauswlrth v. Board of Review of Un¬ 
employment Compensation, 48 N’.R.Sd 
240, 69 Ohio App. 79. 

72. Mo.—'National School of Aero¬ 
nautics V. Division of Employment 
Security In Dept of Labor and In¬ 
dustrial Relations, App., 226 S.W. 
2d 93. 

73. Mo.—National School of Aero¬ 
nautics V. Division of Employment 
Security in Dept of Labor and In¬ 
dustrial Relations, supra 
Appeal is from deolsloii and it is 

not from the finding on some part of 
the evldenca—^Brown v. Maryland 
Unemployment Compensation Board, 
66 A2d 696, 189 Md. 283. 

74. Minn.—Richard v. Federal Cart¬ 
ridge Corp., 14 N.W.2d 118, 217 
Minn. 186. 

7B. Neb.—Beecham v. Faistaff Brew¬ 
ing Corp., 86 N.W.2d 238, 160 Neb. 
792. 

Conduct as action originating In 
court 

A "trial de novo,” within section 
of unemployment compensation law 
providing for an appeal to, and a tri¬ 
al de novo in, district court means a 
trial conducted in same manner as If 
action had originated in district 
court—^Deshler Broom FEUitory v. 
BUnney, 2 N.W.2d 832, 140 Neb. 889. 
ZneduaU'^ of remedy 
If a wage earner, deprived of un¬ 
employment benefits by the ruling of 
an administrative agency, had only 
a right to a limited court review, 
there would be an Inequality of reme¬ 
dy as between employer and em¬ 
ployee, since employer had right to 
bring an action against commission 


In any court of competent Jurisdic¬ 
tion for the recovery of contributions 
to unemployment fund paid under 
protest—Thomas v. California Em¬ 
ployment Stabilization Commission, 
CaLApp., 224 P.2d 411. 

Trial by Judge without Jury 
The statute providing that unem¬ 
ployment compensation proceeding 
shall be tried by any judge of the 
circuit court to whom application Is 
made means trial by Judge without a 
Jury.—^Ehc parte Miles, 27 So.2d 777, 
248 Ala. 886. 

76 . U.S.—^Unemployment Compensa¬ 
tion Commission of Territory of 
Alaska v. Aragan, CXCA^Alaska, 67 
'S.Ct 246, 329 U.S. 143, 91 L.Ed. 136. 

D.C.—^Universal Carloading & Dis¬ 
tributing Co. V. Railroad Retire¬ 
ment Board, D.C., 71 P.Supp. 369, 
affirmed 172 F.2d 22, 84 U.SApp. 
D.a 188. 

Court Bits as court of equity with 
limited power to review.—^In re An¬ 
derson, 236 P.2d 80S, 39 Wash.2d 366 
^In re Buffelen Lumber & Mfg. Co., 
201 P.2d 194, 32 Wash.2d 206—An- 
dreaa v. Bates, 128 P.2d 300, 14 Wash. 
2d 322—^In re Persons Employed at 
St. PaTil & Tacoma Lumber Co., 110 
P.2d 877, 7 Wash.2d 680. 

77 . Conn.—^Lanyon v. Administrator, 
Unemployment Compensation Act, 
89 A2d 568, 139 Conn. 20. 

Del.—^Lockwo^ v. Unemployment 
Compensation Commission, Super., 
76 A2d 311. 

Ohio.—^Brown-Brockmeyer Co. v. 

Board of Review, Bureau of Un¬ 
employment Compensation, 45 N.E. 
2d 162, 70 Ohio App. 370. 

Tenn.—Adams v. American Lava 
Corp., 216 S.W.2d 728, 188 Tenn. 69. 
Wash.—^In re Persons Employed at 
St. Paul & Tacoma Lumber Co., 110 
P.2d 877, 7 Wash.2d 580. 

78- Del.—Ashmore v. Unemplo 3 rment 
Compensation Commission, Super., 
86 A.2d 751—^Lockwood v. Unem¬ 
ployment Compensation Commis¬ 
sion, Super., 76 A.2d 311. 

Minn.—Hamlin v. Coolerator Co., 85 
N.W.2d 616, 227 Minn. 437. 
Additional evidence may not be re¬ 
ceived or considered by court 
La.—^Richardson v. Administrator, 
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Division of Emploirment Sec. Dept 
of Labor, La.App., 28 So.2d 88. 

Wash.—Appeal of Farwest Taxi 
Service, 114 P.2d 164, 9 Wash.2d 
134. 

79. Md.—Steamship Trade Ass'n of 
Baltimore v. Davis, 57 A.2d 818, 190 
Md. 215—^Brown v. Maryland Un- 
emplosntnent Compensation Board, 
55 A2d 696, 189 Md. 233. 

Mass.—^Moen v. Director of Division 
of Employment Sec., 85 N.E.2d 779, 
324 hlass. 246, 8 A.L.R.2d 42 9 ' 
Farrar v. Director of Division of 
Employment Security, 84 N.E.2d 
540, 824 Mass. 45. 

N.T.—^Heater v. Corsl, 59 N.T.S.2d 
793, 270 APP.D1V. 811. 

N.C.—State ex rel. Employment Sec. 
Commission v. Jarrell, 57 S.E.2d 
403, 231 N.C. 381. 

OkL—Copeland v. Oklahoma Employ¬ 
ment Sec. Commission, 172 P.2d 
420, 197 Okl. 429. 

Pa.—Thome v. Unemployment Com¬ 
pensation Board of Review, 76 A 
2d 485, 167 Pa.Super. 672—Phillips 
V. Unemployment Compensation 
Board of Review, 62 A2d 84, 163 
PaSuper. 374—Jones v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 60 A2d 568, 163 PaSuper. 
271—^Prentice v. Unemployment 
Compensation Board of Review, 56 
A.2d 295, 161 PaSuper. 630—Mc¬ 
Farland V. Unemployment Compen¬ 
sation Board of Review, 45 A2d 
423, 158 PaSuper. 418—'Department 
of Labor and Industry v. Unem¬ 
ployment Compensation Board of 
Review, 8 A2d 211, 133 PaSuper. 
618. 

Wash.—^In re Anderson, 235 P.2d 303, 
39 Wash.2d 356—In re Persons Em¬ 
ployed at St. Paul & Tacoma Lum¬ 
ber Co., 110 P.2d 877, 7 Wash.2d 680. 

Power to review questions of law see 
infra subdivision b of this section. 

80- Conn.—Lanyon v. Administrator, 
Unemplojntnent Compensation Act, 
89 A2d 558, 139 Conn. 20. 

Minn .——Bucko v. J. F. Quest Foundry 
Co., 38 N.W.2d 223, 229 Minn. 131 
—^Bowman v. Troy Launderers & 
Cleaners, 9 N.W.2d 606, 215 Minn 
226. 

Wash.—Andreas ▼. Bates, 128 P.2d 
800, 14 Wash.2d 822—In re Persons 
Employed at St Paul A Tacoma 
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the order of the administrative tribunal and the 
court cannot go beyond a review of the order, 
and make its own independent determination of the 

matter.82 

Error cannot be predicated on the refusal of the 
court to receive in evidence a decision on a similar 
state of facts made in another jurisdiction where 
the law of that jurisdiction does not govern the 

case.28 

Burden of proof and presumptions. As a general 
rule, the burden of proof as to all the issues raised 
by a petition to review the decision of an unemploy¬ 
ment compensation administrative tribunal is on 
the party attacking the decision,and, where claim¬ 
ant has been denied compensation, he must show 
that the evidence entitled him to compensation.^s 
Review must be made in the light most favorable 
to the decision of the administrative tribunal.®® 
Where a nonstriking employee seeks unemployment 
compensation for the period during which he re¬ 
fused to cross a picket line, the court may assume, 
in the absence of evidence to the contrary, that 


the picketing was carried on peaceably and within 
the limits permitted by law.®7 

b. Qnesldons Subject to Review in General 

On Judicial review of an administrative decision in 
unemployment compensation proceedings, the court may 
review questions of law, fraud, arbitrary or capricious 
action, and violations of constitutional rights* As a gen¬ 
eral rule, questions not properly preserved for review 
will not be considered. 

On judicial review of an administrative decision 
in unemplo 3 mient compensation proceedings, the 
court may review questions of law,®® fraud,®® ar¬ 
bitrary, capricious, or unreasonable action,®® and 
violations of constitutional rights.®^ The court may 
determine whether the administrative tribunal acted 
within its jurisdiction,®® and whether it proceeded 
on an erroneous theory of law.®® While the court 
may not ordinarily review questions of fact, as dis¬ 
cussed infra subdivision c of this section, the ap¬ 
plication of the law to the facts is subject to re¬ 
view,®^ and the court may determine whether the 
award or decision is supported by the findings of 
fact,®® and whether the administrative tribunal has 


Lumber Co., 110 P.2d 877, 7 Wash. 
2d 580. 

81. Minn.—^Richard v. Federal Cart¬ 
ridge Corporation, 14 N.W.2d 118, 
217 Minn. 136. 

Mont.—Jordan v. Craighead, 136 P.2d 
526, 114 Mont 337. 

S.C.—Johnson v. Pratt 20 S.£I.2d 865, 
200 S.C. 815. 

82. Conn.—^Lanyon v. Administrator, 
Unemployment Compensation Act 
89 A.2d 558, 139 Conn. 20. 

Minn.—^Bucko v. J. F. Quest Foundry 
Co., 38 N.W.2d 223, 229 Minn. 131. 
ISr.T.— In re Hirschberg, 77 N.Y.S.2d 
915, 273 App.Div. 936. 

W.Va.—Wilson v. Hix, 65 S.E.2d 717. 

83. Conn.—^Robert C. Buell & Co. v. 
Danaher, 18 A.2d 697, 127 Conn. 
606. 

84. Kan.—Craig v. Kansas State La^ 
bor Com’r, 121 P.2d 203, 154 Kan. 
691. 

86. Ind.—Walton v. Wilhelm, 91 N. 
E.2d 873. 120 Ind.App. 218. 

86. Minn.—^Hamlin v. Coolerator Co., 
85 N.W.2d 616, 227 Minn. 437. 

87. Pa.—^McCann v. Unemployment 
Compensation Board of Review, 62 
A.2d 87, 168 PaSuper. 379. 

88. Kan.—Craig v. Kansas State Lsr 
bor Com’r, 121 P.2d 203, 154 Kan. 
691. 

Md.—Celanese Corp. of America v. 
Bartlett 90 A.2d 208—Brown v. 
Maryland Unemployment Compen¬ 
sation Board, 55 A.2d 696, 189 Md. 
233. 

Mass.—Wagstafl v. Director of Divi¬ 
sion of Employment Security, 79 N. 
S.2d 8, 322 Mass. 664—Pacific Mills 


V. Director of Division of Etaaploy- 
ment Sec., 77 K‘.E.2d 413, 822 Mass. 
345. 

Or.—^Rahoutis v. Unemployment 
Compensation Commission, 136 P. 
2d 426, 171 Or. 193. 

Wash.—^In re Buffelen Lumber & 
Mfg. Co., 201 P.2d 194, 32 Wash.2d 
205—Andreas v. Bates, 128 P.2d 
800. 14 Wash.2d 322—In re Foy, 116 
P.2d 545, 10 Wash.2d 317—In re 
Persons Employed at St. Paul & 
Tacoma Cumber Co., 110 P.2d 877, 
7 Wash.2d 580. 

89. Or.—^Rahoutis v. Unemployment 
Compensation Commission, 136' P. 
2d 426, 171 Or. 193. 

90. Minn.—^Bucko v. J. F. Quest 
Foundry Co., 38 N.W.2d 223, 229 
Minn. 131—^Bowman v. Troy Laun- 
derers & Cleaners, 9 N.W.2d 506, 
215 Minn. 226. 

Ohio.—Craig v. State, 81 N.m2d 615, 
83 Ohio App. 247. 

Or.—^Rahoutis v. Unemployment 
Compensation Commission, 136 P. 
2d 426, 171 Or. 93. 

91. Or.—^Rahoutls v. Unemployment 
Compensation Commission, supra. 

Froceduxe In violation, of oonstitation 
Where review board proceeds in 
manner violative of constitution, it 
proceeds In a manner contrary to law, 
and such action constitutes an error 
of law which is reviewable by appel¬ 
late court on proper assignment of 
error.—State ex rel. Standard Oil Co. 
V. Review Board of Ind. Employment 
Sec. Division, Ind., 101 N.E.2d 60. 

92. Iowa.—Meredith Pub. Co. v. 
Iowa Emploiment Security Com¬ 
mission, 6 N.W.2d 6, 232 Iowa 666. 
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Minn .—^Bucko v. J. F. Quest Foundry 
Co., 38 ir.W.2d 223, 229 Minn. 131— 
Bowman v. Troy Launderers & 
Cleaners, 9 N.W.2d 506, 215 Minn. 
226. 

Wash.—^In re Anderson, 236 P.2d 303, 
39 Wash.2d 356—^In re Buffelen 
Lumber & Mfg. Co., 201 P.2d 194, 
32 Wash.2d 206—Andreas v. Bates. 
128 P.2d 300, 14 Wash.2d 322—In 
re Persons Employed at ISt. Paul & 
Tacoma Lumber Co., 110 P.2d 877. 
7 WajBh.2d 580. 

93. U.S.—Squires v. Railroad Retire¬ 
ment Board, C.C.A.6, 161 P.2d 182. 

Elan.—Craig v. Kansas State Labor 
Com’r, 121 P.2d 203, 164 Kan. 691. 
Minn.—^Bucko v. J. F. Quest Foun¬ 
dry Co., 38 N.W.2d 223, 229 Minn. 
131—^Bowman v. Troy Launderers 

6 Cleaners, 9 N.W.2d 506, 215 Minn. 
226. 

Ohio.—Craig v. State, 81 N’.E.2d 615, 
83 Ohio App. 247. 

94. Mo.—Wagner v. Unemploiment 
Compensation Commission, 198 S. 
W.2d 342, 365 Mo. 805. 

S.C.—Judson Mills v. South Carolina 
Unemployment Compensation Com¬ 
mission, 28 S.E.2d 535, 204 S.C. 37. 
Wash.—^In re Anderson, 235 P.2d 303, 
39 Wash.2d 366—^In re Buffelen 
Lumber & Mfg. Co., 201 P.2d 194, 
32 Wash.2d 205—^Andreas v. Bates, 
128 P.2d 300, 14 Wash.2d 822—In 
re Persons Employed at St. Paul & 
Tacoma Lumber Co., 110 P.2d 877, 

7 Wash.2d 580. 

95. Iowa.—^Dallas Fuel Co. v. Home, 
800 H.W. 303, 230 Iowa 1148— 
Moorman Mfg. Co. v. Iowa'Unem¬ 
ployment Compensation Commis¬ 
sion, 296 N.W. 791, 230 Iowa 128. 
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correctly construed the law.®® It is part of the 
function of review reposed in the courts to deter¬ 
mine whether the unemployment compensation stat¬ 
ute has been applied in a just and reasonable man¬ 
ner,®*^ and whether the decision conforms to the 
terms of the statute,®® The administrative agency’s 
application of a general statutory term to particular 
facts will not be disturbed if it has a warrant in 
the record and a reasonable basis in law.®® 

Questions not necessary to the disposition of a 
proceeding for judicial review of the decision or 
award of an administrative tribunal will not ordi¬ 
narily be answered by the court,^ and abstract, 
hypothetical, or moot questions will not ordinarily 
he determined by it® The courts will not interfere 
with the exercise by the administrative agency of 
its discretionary powers,® and discretionary deci¬ 
sions will not be disturbed except for abuse of dis- 
•cretion.^ 

Harmless error. The decision of the administra¬ 
tive tribunal will not be set aside for harmless or 
nonprejudicial error.® Where the administrative 


tribunal reached the correct result, the court will 
not concern itself with the reasoning on whicli the 
administrative tribuiial based its result.® An er¬ 
roneous finding of fact not supported by the evi¬ 
dence cannot be assumed not to have affected the 
result in a doubtful case.^ 

Questions not properly preserved for review. As 
a general rule, insofar as a decision is not com¬ 
plained of, it will not be reviewed.® Thus, where 
appellant has not preserved any exceptions to the 
administrative findings of fact,® or has not claimed 
that the findings of fact were not supported by the 
evidence,^® the court will not consider whether the 
findings are supported by the evidence. Under the 
practice prevailing in some jurisdictions it has been 
held that a matter not discussed in the appellant’s 
points, authorities, and propositions will not be con- 
sidered.li The court on review will not consider 
evidence which a party failed to present to the 
administrative body,i® and will not pass on any 
questions or contentiotis not raised before the ad¬ 
ministrative agency,!® and will not determine ques- 


N.C.—state ex pel. Emplosnooient Sec. 
Commission v. Jarrell. 57 S.E.2d 
403, 231 N.C 881. 

96. S.C.—Johnson v. Pratt, 20 S.E.2d 
865. 200 aa 316. 

Wash.—^Wickland v. Commissioner of 
Unemployment Compensation and 
Placement, 138 P.2d 876, 18 Wash. 
2d 206, 148 A.Lr.R. 1298. 

S7. D.a—^UnlverscQ Carloadinsr & 
Blstributins^ Co. v. Railroad Retire¬ 
ment Board, D.C., 71 F.Supp. 369, 
affirmed 172 F.2d 22, 84 U.SJVpp. 
D.a 188. 

96. Minn.—Hamlin v. Coolerator Co., 
35 M.W.Sd 616, 227 Minn. 487. 

99. U.S.—^Unemployment Compensa¬ 
tion Commission of Territory of 
Alaska v. Aragan, Alaska, 67 S.Ct 
246, 329 U.a 143, 91 L.Ed. 136. 

D.C.—^Universal Carloading & Dis¬ 
tributing Co. V. Railroad Retire¬ 
ment Board, D.a, 71 F.Supp. 369, 
affirmed 172 F.2d 22, 84 U.SJ^pp.D. 
C. 188. 

Seasonable coastmotlon 

In order to sustain unemployment 
compensation commission’s applica^ 
tion of statutory term, court need not 
^nd that commission’s construction 
is the only reasonable one or even 
that court would have reached same 
result had the question arisen in the 
first instance in judicial proceedings. 
—Unemployment Compensation Com¬ 
mission of Territory of Alaska v. 
Aragan, Alaska, 67 S.Ct 245, 329 U.S. 
143, 91 KEd. 136. 

1. Ga.—Ford Motor Co. v. Aber¬ 
crombie, 62 S.E.2d 209. 207 Ga 464, 
conformed to 63 S.E.2d 4, 83 Ga I 
App. 158. I 


S.C.—Johnson v. Pratt 20 SJB.2d 866, 
200 aC. 316. 

9. Okl.—^Traders Compress Co. v. 
Board of Review, Okl. Employment 
Sec. Commission, 224 P.2d 268, 203 
Okl. 664. 

3. Md.—^Brown v. Maryland Unem¬ 
ployment Compensation Commis¬ 
sion, 55 A2d 696, 189 Md. 233. 

4. Ind.—Hollingsworth Tool Works 
V. Review Board of Ind. Employ¬ 
ment 6ea Division, 84 l^.Ew2d 895, 
119 Ind.App. 191. 

Denial of further administrative re¬ 
view 

Ohio.—Brown-Brockmeyer Co. v. 

Roach, 76 N.B.2d 79, 140 Ohio St 
611. 

SeconslderatloiL of decision 

Where party took no appeal from 
decision of unemplosment insurance 
appeal board denying application for 
rehearing with respect to prior deci¬ 
sion sustaining assessment for con¬ 
tributions, and time to appeal had 
expired, refusal of Board to recon¬ 
sider prior decision was not an abuse 
of discretion.—Crowley v. Corsi, 90 
N.T.S.2d 168, 276 App.Div. 977. 

5. Ind.—^Poulsen v. Review Board of 
Ind. Employment Sec. Division, 106 
N.E.2d 245. 

N.C.—^Etaployment Sec. Commission 
V. Roberts, 52 S.E.2d 890, 280 N.C. 
262. 

6. Mich.—^Buzza v. Appeal Board of 
Mich. Unemployment Compensation 
Commission, 47 N.W.2d 11, 830 
Mich. 223. 

Pa.—^Phillips V. Unemployment Com¬ 
pensation Board of Review, 80 A.2d 
718, 152 Pa.Super. 76. 
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7* Pa—Sauers ▼, Unemployment 
Compensation Board of Review, 77 
A2d 891, 168 PaSuper. 373. 

& Md.—Celanese Corp. of America 
V. Bartlett 90 A2d 208. 

S.C.—Johnson v. Pratt 20 S.B.2d 865, 
200 S.C. 315. 

9. N.a —state ex rel. Employment 
Sec. Commission v. Jarrell, 67 S.E. 
2d 403, 231 N.C. 381. 

10. Kan.—Craig v. Kansas State La¬ 
bor Com’r, 121 P.2d 203, 164 TTaw. 
691. 

11. Ind.—^Royal Academy of Beauty 
Culture V. Review Board of Unem¬ 
ployment Compensation Division of 
Department of Treasury, 38 N’.E.2d 
872, 110 Ind.App. 246. 

19. Ohio.—Hauswlrth v. Board of 
Review of Unemployment Compen¬ 
sation, 43 N.E.2d 240, 69 Ohio App. 
79. 

13. U.S.—Unemplosnnent Compensa¬ 
tion Commission of Territory of 
Alaska v. Aragan, Alaska., 67 S.Ct 
246, 329 U.S. 143, 91 L.Ed. 136. 

Conn.—^Bigelow Co. v. Wasellk, 60 
A2d 769, 133 Conn. 304. 

Idaho.—^Webster v. Potlatch S\>rests, 
187 P.2d 627, 68 Idaho 1. 

Ind.—^Dorozinskl v. Review Board of 
Ind. Employment Sec. Division, 98 
N.E.2d 911, 121 IndApp. 867. 

Md.—Tucker v. American Smelting & 
Refining Co., 55 A2d 692, 189 Md. 
250. 

Pa.—Sun Shipbuilding & Dry Dock 
Co. v. Unemployment Compensation 
Board of Review, 52 AL.2d 362, 160 
Pa.Super. 601, reversed on other 
grounds 56 A2d 254, 358 Pa. 224— 
Barclay White Co. v. Unemploy- 
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tions not decided by the administrative tribunal.^^ 
However, it has been held that objections to the 
jurisdiction of the administrative tribunals and the 
‘Contention that the evidence was insufficient to sup¬ 
port the determination made^® may be raised for 
the first time in the courts. 

c. Questions of Fact and Sufficiency of Evidence 

As a general rule, administrative findings of fact In 
.a proceeding to obtain unemployment compensation are 
conclusive and may not be reviewed or set aside by the 
court in the absence of fraud where they are supported 
*by substantial evidence, but the court may consider 
'•whether or not they are supported by the evidence. 


While there is some authority that the courts 
may weigh the evidence and exercise their inde¬ 
pendent judgment thereon,!'^ it is generally held 
that questions of fact involved in an unemployment 
compensation proceeding are to be determined by 
the administrative agency intrusted with the ad¬ 
ministration of the statute, as considered supra § 
223, and that they are not to be determined by the 
courts.^® Thus, it is not a function of the court 
to weigh the evidence,resolve conflicts in the 
testimony,20 determine the credibility of the wit¬ 
nesses,or to decide what inferences are to be 


ment Compensation Board of Re¬ 
view, 46 A.2d 698, 739, 169 Pa.Su- 
per. 94, reversed on other grrounds 
-50 A.2d 336, 366 Pa. 43, certiorari 
denied Seifingr v. Barclay White 
Co., 68 S.Ct 63, 332 U.S. 761, 92 L. 
Ed. 347. 

^ash.—Jacobs v. Office of Unemploy¬ 
ment Compensation and Placement, 
179 P.2d 707, 27 Waah.2d 641. 
rSzuployac not within statute 

Specific objection that the allegred 
•employer did not employ eight or 
more individuals within law was 
“waived*' and could not be considered 
•on appeal where it was not raised in 
the proceedings before the adminis- 
•tratlve tribunal.—^Park Imp. Co. v. 
iReview Board of Unemployment 
‘Compensation Division of Dept, of 
Treasury, 36 N.E.2d 986, 109 Ind. 
App. 638. 

■il4. Minn.—Bucko v. J. F. Quest 
Foundry Co., 38 N.W.2d 223, 229 
Minn. 131. 

‘Pa.—Sopko V. Unemployment Com¬ 
pensation Board of Review, 82 A. 
2d 698, 168 Pa.<Super. 625. 

*dL5. Mo.—^Peerless Fixture Co. v. 
Keitel, 196 S.W.2d 449, 356 Mo. 144. 

16. Mass.—Fort Pond Inn Co. v. Di¬ 
rector of Division of Employment 
Sec., 86 N.E.2d 56, 324 Mass. 281. 
'Mo.—^Peerless Fixture Co. v. Keitel, 
195 S.W.2d 449. 356 Mo. 144. 

*17. Cal.—Thomas v. California Em¬ 
ployment Stabil'zation Commission, 
App., 224 R2d 411. 

; Statutory right to Judicial review of 
facts 

'N.H.—^Hallahan v. Riley, 63 A.2d 431, 
94 N.H. 338. 

‘ 18 . Conn.—General Motors Corp. v. 
Mulquin, 55 A.2d 732, 134 Conn. 
118—^New Haven Motal & Heating 
Supply Co. V. Danaher, 21 A.2d 383, 
128 Conn. 213. 

•Ga.—Huiet v. Boyd, 13 S.E.2d 863, 64 
Ga.App. 664. 

Idaho.—Idaho Mut. Ben. Ass’n v. 
Robison. 164 P.2d 166, 66 Idaho 
793. 

iind.—Merkle v. Review Board of Ind. 
Emploinnent Sec. Division, 90 N. 
E.2d 624, 120 Ind.App. 108. 


ICan.—Craig v. Kansas State Labor 
Com'r, 121 P.2d 203, 154 Kan. 691. 
Ohio.—^Brown-Brockmeyer Co. v. 

Roach, 76 N.E.2d 79, 140 Ohio St. 
611. 

Pa.—Schwartz v. Unemployment 

Compensation Board of Review, 84 
A.2d 364, 169 Pa,Super. 620—Hegele 
V. Unemployment Compensation 
Board of Review, 74 A.2d 773, 167 
Pa.Super. 348. 

S.C.—Johnson v. Pratt, 20 S.B.2d 865, 
200 S.C. 316. 

TThdecided question 
Where the proper disposition of 
the case depends on a question of 
fact which the administrative agency 
has not decided, the court cannot de¬ 
cide the question.—^Reddick v. Scott, 
228 S.W.2d 1008, 317 Ark. 38. 

19. Ind.—^Hollingsworth Tool Works 
V. Review Board of Ind, Employ¬ 
ment Sec. Division, 84 N.3.2d 895, 
119 Ind.App. 191—White v. Review 
Board of Indiana Employment Se¬ 
curity Division, 62 N.E.2d 600, 114 
Ind.App. 383. 

Mass.—^Wa^staH v. Director of Divi¬ 
sion of Employment Security, 79 N. 
E.2d 3, 322 Mass. 664. 

N.T.—In re Morton, 30 N.E.2d 369, 
284 N.T. 167, motion denied In re 
Morton, 81 N.B.2d 205, 284 N.T. 738 
—In re Daly, 68 N.T.e.2d 210, 271 
App.Div. 1036. 

Ohio.—^Brown-Brockmeyer Co. v. 
Roach, 76 N.E.2d 79, 140 Ohio St. 
511. 

Pa.—^William M. McClain, Inc., v. 
Unemployment Compensation 
Bo*u*d of Review, 84 A2d 521, 170 
Pa.Super, 119^—^Urbach v. Unem¬ 
ployment Compensation Board of 
Review, 83 A.2d 392, 169 Pa.Super. 
569—^Hogan v. Unemployment Com¬ 
pensation Board of Review, 83 A.2d 
386, 169 Pa.Super. 654—Doninelli v. 
Unemployment Compensation 
Board of Review, 82 A2d 614, 169 
Pa. Super. 117—^BVederickson v. Un¬ 
employment Compensation Board 
of Review, 77 A2d 892, 168 Pa.Su- 
per. 316—^Elnlt v. Unemployment 
Compensation Board of Review, 77 
A2d C68, 168 Pa.Super. 158—Laney 
' V. Unemployment Compensation 
Board of Review, 76 A.2d 487, 167 
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Pa.Super. 551—Thome v. Unem¬ 
ployment Compensation Board of 
Review, 76 A.2d 485, 167 Pa.Super. 
672—^Weiland v. Unemployment 
Compensation Board of Review, 76 
A.2d 467, 167 Pa.Super. 654—Cain 
V. Unemployment Compensation 
Board of Review, 76 A.2d 223, 167 
Pa.Super. 583—Smith v. Unem¬ 
ployment Compensation Board of 
Review, 74 A2d 623, 167 Pa.Super. 
242—^Franke v. Unemplosnnent 
Compensation Board of Review, 70 
A.2d 461, 166 Pa.Super. 251—Suska 
V. Unemployment Compensation 
Board of Review, 70 A2d 397, 166 
Pa. Super. 293—^Devlin v. Unem¬ 
ployment Compensation Board of 
Review, 67 A.2d 639, 166 Pa.Super. 
153—^Tronlerl v. Unemployment 
Compensation Board of Review, 65 
A.2d 426, 164 Pa.Super. 435—4Stlll- 
man v. Unemployment Compensa¬ 
tion Board of Review, 66 A2d 380, 
161 P«uSuper. 569—General Elec. 
Co. V. Unemployment Compensa¬ 
tion Board of Review, 63 A.2d 819, 
160 Pa.Super. 636. 

20. Pa.—Schwartz v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 84 A.2d 364, 169 Pa.Super. 620 
—^Hogem V. Unemployment Com¬ 
pensation Board of Review, 83 A 
2d 386, 169 Pa.Super. 554. 

21. Mass.—Wagstaff v. Director of 
Division of Employment Security, 
79 N.E.2d 3, 322 Mass. 664. 

Pa.—William M. McClain, Inc. v. Un¬ 
employment Compensation Board 
of Review, 84 A2d 621, 170 Pa.Su¬ 
per. 119—Schwartz v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 84 A2d 364, 169 Pa.Super. 
620—Urbach v. Unemployment 
Compensation Board of Review, 83 
A.2d 392, 169 Pa.Super. 569—^Hogan 
V. Unemployment Compensation 
Board of Review, 83 A.2d 386, 169 
Pa.Super. 554—^Doninelli v. Unem¬ 
ployment Compensation Board of 
Review. 82 A2d 614, 169 Pa.Super. 
117—^Moorefleld v. Unemployment 
Compensation Board of Review, 82 
A.2d 601, 169 Pa.Super. 481—^Fred¬ 
rickson V. Unemployment Compen¬ 
sation Board of Review, 77 A 2d 
892, 168 Pa.Super. 816—^Elnit v. Un- 
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drawn from tie evidence 2® The court may not 
revaluate the evidence or substitute its own judg¬ 
ment on the facts for that of the administrative 
agenqr,23 and it has been held that the court does 
not have jurisdiction to consider whether there was 
evidence on which the agency could have reached 
a contrary result, or whether, on the preponderance 


of the evidence, the agency should have done soM 

As a general rule, administrative findings of fact 
in a proceeding to obtain unemployment compensa¬ 
tion are conclusive and may not be reviewed or set 
aside by the court^^ in the absence of fraud,^^ 
where they are supported by evidence,^^ which is 


employment Compensation Board 
of Review, 77 A.2d 668, 168 Pa.Su- 
per. 158—Laney v. Unemplosrment 
Compensation Board of Review, 76 
A.2d 487, 167 Pa.Super. 651— 

Thome v. Unemployment Compen¬ 
sation Board of Review, 76 A.2d 
485, 167 PBuSuper. 672—Welland v. 
Unemployment Compensation 
Board of Review, 76 A.2d 457, 167 
Pa.€uper. 554—Cain v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 76 A.2d 228, 167 PskSuper. 
583—lECegele v. Unemplosnnent 
Compensation Board of Review, 74 
A.2d 778, 167 Pa.Super. 348—Smith 
V. Unemplo3anen1f Compensation 
Board of Review, 74 A.2d 523, 167 
Pa.Super. 242—Franke v. Unem¬ 
ployment Compensation Board of 
Review, 70 A-2d 461, 166 Pa.Super. 
261—Suska v. Unemployment Com¬ 
pensation Board of Review, 70 A. 
2d 397, 166 Pa.Super. 293—Devlin 
V. Unemployment Compensation 
Board of Review, 67 A.2d 639, 166 
Pa.Super. 168—Tronlerl v. Unem- 
plosonent Compensation Board of 
Review, 65 A.2d 426, 164 PaSuper. 
486—Stillman v. Unemployment 
Compensation Board of Review, 66 
A.2d 380, 161 PaSuper. 669—Gen¬ 
eral Electric Co. v. Unemployment 
Compensation Board of Review, 53 
A.2d 819, 160 PaSuper. 636. 

Agrenoy In hetter position to deter¬ 
mine credlhility 

Supreme Court reviews record of 
proceeding: for unemployment com¬ 
pensation in ligrht of fact that Indus¬ 
trial Accident Board heard witnesses 
testify and observed their demeanor 
while testifying: and were therefore 
in a better position to determine 
which of the witnesses was testify¬ 
ing truthfully or otherwise.—-Web¬ 
ster V. Potlatch Forests, 187 P.2d 627, 
68 Idaho 1. 

22. Pa—William M. McClain, Inc. v. 
Unemployment Compensation 
Board of Review, 84 A2d 621, 170 
PaSuper. 119—^Urbach v. Unem¬ 
ployment Compensation Board of 
Review, 83 A2d 392, 169 PaSuper. 
569—^Hogan v. Unemployment Com¬ 
pensation Board of Review, 83 A. 
2d 386, 169 PaSuper. 654—-Doninel- 
11 V. Unemployment Compensation 
Board of Review, 82 A2d 514, 169 
PaSuper. 117—^Moorefield v. Un¬ 
employment Compensation Board 
of Review, 82 A2d 501, 169 PaSu¬ 
per. 481—^Fredrickson v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 77 A.2d 892, 168 PaSuper. 


316—^Blnlt V. Unemployment Com¬ 
pensation Board of Review, 77 A2d 
668, 168 PaSuper. 158—^Laney v. 
Unemployment Compensation 
Board of Review, 76 A.2d 487, 167 
PaSuper. 651—^^ome v. Unem¬ 
ployment Compensation Board of 
Review, 76 A2d 486, 167 PaSuper. 
672—-Welland v. Unemplosrment 
Compensation Board of Review, 76 
A.2d 467, 167 PaSuper. 664—Cain v. 
Unemploirment Compensation 
Board of Review, 76 A.2d 228, 167 
PaSuper. 583—Smith v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 74 A.2d 523, 167 PaSuper. 
242—^Franke v. Unemployment 
Compensation Board of Review, 70 
A.2d 461, 166 PaSuper. 251—Suska 
V. Unemplosnnent Compensation 
Board of Review, 70 A2d 897, 166 
PaSuper. 293—^Devlin v. Unem¬ 
ployment Compensation Board of 
Review, 67 A2d 639, 165 PaSuper. 
163—Tronlerl v. Unemployment 
Compensation Board of Review, 65 
A.2d 426, 164 PaSuper. 436—Still¬ 
man V. Unemployment Compenssr- 
tlon Boahd of Review, 66 A.2d 880, 
161 PaSuper. 669. 

23- U.Si.—Burton v. Railroad Retire¬ 
ment Board, C.A.7, 187 F.2d 236. 

Mass.—Wagstafl v. Director of Divi¬ 
sion of Employment Security, 79 
N.E.2d 3, 822 Mass. 664. 

Pa—-Urbach v. Unemployment Com¬ 
pensation Board of Review, 83 A2d 
892, 169 PaSuper. 569—^Laney v. 
Unemployment Compensation 
Board of Review, 76 A2d 487, 167 
PaSuper. 651—Stillman v. Unem¬ 
ployment Compensation Board of 
Review, 66 A2d 380, 161 PaSuper. 
669. 

24. Mont.—Jordan v. Craighead, 186 
P.2d 626, 114 Mont 337. 

25. Conn.—-Almada v. Administrator, 
Unemployment Compensation Act 
77 A.2d 765, 137 Conn. 380. 

Ga—Huiet v. Boyd, 18 S.E.2d 863, 
64 GaApp. 564. 

Ind.—^Hollingsworth Tool Works v. 
Review Board of Ind. Employment 
Sec. Division, 84 N.B.2d 895, 119 
Ind.App. 191. 

Iowa—Moorman Mfg. Co. v. Iowa 
Unemployment Compensation Com¬ 
mission, 296 N.W. 791, 230 Iowa 
123. 

N.Y.—Volet V. Miller, 19 M.Y.S.2d 
977, 269 App.Div. 948. 

Pa—^Hall V. Unemployment Compen¬ 
sation Board of Review, 90 A2d 
292, 171 PaSuper. 127. 
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S.C.—Johnson v. Pratt 20 S.E.2d 866, 
200 S.C. 815. 

Tex.—^Todd Shipyards Corp. v. Texas 
Employment Commission, Civ.App., 
246 S.W.2d 371. 

Wash.—^In re North River Liogglng 
Co., 180 P.2d 64, 16 Wash.2d 204. 

26. U.S.—^Burton v. Railroad Retire¬ 
ment Board, CA.7, 187 F.2d 236. 

Ga—Abercrombie v. Ford Motor Co„ 
59 S.E.2d 664, 81 GaApp. 690. 

Kan.—Craig v. Kansas State Labor 
Com'r, 121 P.2d 208, 154 Kan. 691. 

La—^Richardson v. Administrator, 
Division of Employment Sec., Dept 
of Labor, App., 28 So.2d 88. 

Md.—^Maryland Employment Sea 
Board v. Berry, 73 A2d 894—Steam¬ 
ship Trade Ass'n of Baltimore v. 
Davis, 67 A2d 818, 190 Md. 215— 
Brown v. Maryland Unemployment 
Compensation Board, 55 A.2d 696, 
189 Md. 288. 

Mo.—M. F. A Milling Co. v. Unem¬ 
ployment Compensation Commis¬ 
sion, 169 S.W.2d 929, 350 Mo. 1102, 
146 AL.R. 239—S. S. ICresge Co. 
V. Unemployment Compensation 
Commission, 162 S.W.2d 888, 349 
Mo. 590. 

Okl.—Copeland v. Oklahoma Employ¬ 
ment Sea Commission, 172 P.2d 
420, 197 Okl. 429. 

Or.—^Rahoutis v. Unemployment Com¬ 
pensation Commission, 186 P.2d 
426, 171 Or. 93. 

Pa—^Thorne v. Unemployment Com¬ 
pensation Board of Review, 76 A 
2d 485, 167 PaSuper. 672—^McGann 
V. Unemployment Compensation 
Board of Review, 62 A2d 87, 168 
PaSuper. 379—Jones v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 60 A2d 668, 163 PaSuper. 
271—^Barclay White Co. v. Unem¬ 
ployment Compensation Board of 
Review, Dept, of Labor and Indus¬ 
try, 50 A2d 336, 356 Pa 43, certio¬ 
rari denied Seifllng v. Barclay 
White Co., 68 S.Ct 68, 332 U.S. 761, 
92 L.BcL 847. 

Wash.—In re North River Logging 
Co., 130 P.2d 64. 16 Wash.2d 64. 

27. U.S.—Squires v. Railroad Retire¬ 
ment Board, C.C.A6, 161 F.2d 182. 

Del.—^Bigger v. Unemplosntnent Com¬ 
pensation Commission, 58 A2d 761, 

4 Terry 553. 

Ga—Abercrombie v. Ford Motor Co., 
69 S.E.2d 664, 81 GaApp. 690—Hu- 
let V. Dayan, 24 S.B.2d 728, 69 Ga 
App. 81. 

Ind.—Carter v. Review Board of Ind. 
Employment Sec. Division, 90 N.B, 
2d 133, 120 IndApp. 76. 
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substantial,^* competent,** and this as has been held | by reliable authorities dealing with the subject, is 


Kan.—Cralgr v. E:ansas State Labor 
Com’r, 121 P.2d 203, 154 Kan. 691. 

Md.—^Maryland Employment Sec. 
Board v. Berry, 73 A.2d 894—^Brown 
V. Maryland Unemployment Com¬ 
pensation Board, 66 A.2d 696, 189 
Md. 233. 

Minn.—^Bucko v. J. P. Quest Foundry 
Co.. 38 N’.W.2d 223, 229 Minn. 131. 

Miss.—Mississippi Unemployment 

Compensation Commission v. 
Avent, 4 So.2d 296, 192 Miss. 85, 
sugsrestlon of error overruled 4 So. 
2d 684, 192 Miss. 86, appeal dis¬ 
missed Avent V. Mississippi Unem¬ 
ployment Compensation Commis¬ 
sion, 62 act 947, 316 U.S. 641, 86 
L.Ed. 1727. 

N.C.—State ex rel. Employment Sec. 
Commission v. Jarrell, 57 S.E.2d 
403, 231 N.C. 381. 

Okl.—Copeland v. Oklahoma Employ¬ 
ment Sec. Commission, 172 P.2d 
420, 197 Okl. 429. 

Pa.—^Barclay White Co. v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, Dept of Labor and Indus¬ 
try, 60 A.2d 336, 356 Pa. 43, ceiv 
tiorarl denied Seiflin^r v. Barclay 
White Co., 68 S.Ct 63, 332 U.S. 
761, 92 L.Ed. 347—Pinto v. Unem¬ 
ployment Compensation Board of 
Review. 79 A2d 802. 168 Pa.Super. 
540—Sauers v. Unemployment Com¬ 
pensation Board of Review, 77 A. 
2d 891, 168 Pa.Super. 373—Thome 
V. Unemployment Compensation 
Board of Review, 76 A.2d 486, 167 
Pa.Super. 672—^Holfstot v. Unem¬ 
ployment Compensation Board of 
Review. 68 A.2d 355, 164 Pa.Super. 
43—Jones v. Unemployment Com¬ 
pensation Board of Review, 60 A2d 
668, 163 Pa.Super. 271—Guede v. 
Unemployment Compensation Board 
of Review, 58 A2d 197, 162 Pa. 
Super. 479—^Prentice v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 56 A2d 295, 161 Pa.Super. 630 
—Sun Shlpbuildlnsr & Dry Dock 
Co. V. Unemployment Compensation 
Board of Review, 62 A.2d 362, 160 
Pa. Super. 601, reversed on other 
grrounds 66 A2d 264, 868 Pa. 224— 
Department of Labor and Industry 
V. Unemplosrment Compensation 
Board of Review, 49 A2d 269, 159 
Pa.Super. 671—^MacFarland v. Un¬ 
employment Compensation Board 
of Review, 46 A2d 423, 168 Pa.Su¬ 
per. 418—^Bonner v. Unemployment 
Compensation Board of Review, 40 
A.2d 106, 166 Pa.Super. 367—-Miller 
V. Unemployment Compensation 
Board of Review, 31 A.2d 740, 162 
Pa.Super. 815—J. G. Lelnbach Co. 
V. Unemplo 3 naient Compensation 
Board of Review, 22 A.2d 57, 146 
Pa.Super. 237. 

S.C.—^MlUs V. South Carolina Unem- 
plosrment Commission. 28 S.E.2d 
635, 204 S.C. 37. 


Wash.—Appeal of Parwest Taxi 
Service, 114 P.2d 164, 9 Wash.2d 
134. 

Any evidence 

(1) Plndlnffs of board of review, on 
merits, in proceedingrs for unemploy¬ 
ment compensation, are conclusive 
on review by court if supported by 
any evidence.—Weiner v. Director of 
Division of Employment Sec., 99 N.K 
2d 57, 327 Mass. 360—Olechnlcky v. 
Director of Division of Employment 
Sec., 92 N.E.2d 252, 826 Mass. 660— 
Port Pond Inn Co. v. Director of 
Division of Employment Sec., 86 N. 
E.2d 56, 824 Mass. 281—^Farrar v. Di¬ 
rector of Division of Emplo 3 nnent Se¬ 
curity, 84 N.E.2d 540, 324 Mass. 45— 
Rivers v. Director of Division of Em¬ 
ployment Sec., 82 N.E.2d 1, 323 Mass. 
839—^Pacific Mills v. Director of Di¬ 
vision of Emplosrment Sec., 77 NJB.2d 
413, 822 Mass. 845. 

(2) The words "supported by any 
evidence,** In provision in employ¬ 
ment security law that flndlngrs of 
board of review as to the facts If 
"supported by any evidence'* shall be 
conclusive, mean supported by sub¬ 
stantial evidence, such as a reason¬ 
able mind mi^rbt accept as adequate 
to support a conclusion.—^Maniscalco 
V. Director of Division of Employ¬ 
ment Sec., 97 N.E.2d 639, 327 Mass. 
211 . 

(3) Scope of review under statute 
providingr that findings of board of 
review as to facts, if supported by 
any evidence, shall be conclusive. Is 
narrower than is commonly open on 
an appeal.—Wagstaff v. Director of 
Division of Employment Security, 79 
N.E.2d 3 322 Mass. 664. 

Some evidence 

N.T,—Heater v. Corsi. 59 N.T.S.2d 
793, 270 App.Div. 811. 

28. U.S.—^Burton v. Railroad Retire¬ 
ment Board, C.A.7, 187 P.2d 236. 
Colo.—^Bryant v. Efayden Coal Co., 
187 P.2d 417, 111 Colo. 98. 

HI.—^Mohler v. Department of Labor, 
97 N.E.2d 762, 409 HI. 79. 

Ind.—Chrysler Corp, v. Review Board 
of Ind. Employment Sec. Division, 
92 N.E.2d 565, 120 Ind.App. 425— 
Frank Foundries Corp. v. Review 
Board of Ind. Employment Sec. Di¬ 
vision, 88 N.E.2d 160, 119 Ind.App. 
693. 

Iowa.-^ohnson v. Iowa Bmplosnment 
Sec. Commission, 82 N.W.2d 786, 
289 Iowa 816. 

Md.—Steamship Trade Ass'n of Bal¬ 
timore V. Davis, 57 A.2d 818, 190 
Md. 215—Tucker v. American 

Smeltlngr & Reflningr Co., 55 A2d 
692, 189 Md. 250. 

Mass.—^Maniscalco v. Director of Di¬ 
vision of Employment Sec., 97 N. 
E.2d 639, 327 Mass. 211. 

Mo.—Donnelly Garment Co. v. Keitel, 
193 S.W.2d 577, 354 Mo. 1138. 
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'Mont.—Jordan v. Craighead, 136 P. 

2d 526, 114 Mont 337. 

Or.—^Rahoutls v. Unemplosnnent Com¬ 
pensation Commission, 136 P.2d 
426, 171 Or. 93. 

Pjl—W illiam M. McClain, Inc., v. 
Unemployment Compensation Board 
of Review, 84 A2d 521, 170 Pa, 
Super. 119—^Hogan v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 83 A.2d 386, 169 Pa,Super. 
564—^Luciano v. Unemplosonent 
Compensation Board of Review, 82 
A2d 600, 169 Pa,Super. 156—Wll- 
sey V. Unemployment Compensa¬ 
tion Board of Review, 82 A.2d 503, 
169 Pa,Super. 439—Angerhofer v. 
Unemplosnnent Compensation Board 
of Review. Dept of Labor and In¬ 
dustry, 60 A.2d 892, 163 Pa.Su¬ 
per. 134—^Buckeye Coal Co. v. Un¬ 
employment Compensation Board 
of Review, 66 A,2d 398, 161 Pa, 
Super. 694—^D'Yantone v. Unem- 
jfioyment Compensation Board of 
Review, 46 A2d 525, 169 Pa,Super. 
15. 

Tex.—^Todd Shlpsrards Corp. v. Texas 
Employment Commission, ClvA.pp., 
246 S.W.2d 871. 

Utah.—Member of Iron Workers* Un¬ 
ion of Provo V. Industrial Commis¬ 
sion, 189 P.2d 208, 104 Utah 242. 
Wash.—Wickland v. Commissioner of 
Unemployment Compensation and 
Placement 138 P.2d 876, 18 Wash. 
2d 206, 148 AL.R. 1298—In re 
Poy, 116 P.2d 545, 10 Wash.2d 817 
—^In re Persons Employed at St 
Paul & Tacoma Lumber Co., 110 
P.2d 877, 7 Wash.2d 680. 

Beal and substantial 
Pa,—William M. McClain, Inc. v. Un¬ 
employment Compensation Board 
of Review, 84 A2d 521, 170 Pa. 
Super. 119—^Angerhofer v. Unem¬ 
ployment Compensation Board of 
Review, Dept of Labor and Indus¬ 
try, 60 A2d 392, 168 Pa,Super. 134 
—D'Yantone v. Unemployment 

Compensation Board of Review, 46 
A.2d 625, 169 Pa,Super. 15. 

The word "evldenoe,*’ as used lu 
statute providing that findings sup¬ 
ported by evidence shall be conclu¬ 
sive, means substantial evidence. 
Mont—Jordan v. Craighead, 186 P. 

2d 526, 114 Mont 837. 

Pa.—Stillman v. Unemplosment Com • 
pensation Board of Review, 56 
380, 161 d?a.Super. 569. 
lEeager evidence of substantial xia» 
ture 

Where evidence, though meager If 
of a substantial nature, findings el 
triers of fact should prevail on an 
appeal to Supreme Court—Webster 
V. Potlatch Forests, 187 P.2d 527, «8 
Idaho 1. 

89. Iowa,—Johnson v. Iowa Empley- 
ment Sec. Commission, 82 N.W.ld 
786, 239 Iowa 816. 
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true also in respect of evidence which is credible, 
or convincing,31 even though an independent con¬ 
sideration of the facts by the court would result in 
different findings,32 or although the record contains 
other competent evidence, which, if accepted, would 
justify different findings.33 

A similar statement of the rule is that administra¬ 
tive determinations of fact are conclusive unless 
wholly without evidential support, or wholly depend¬ 


ent on a question of law, or clearly arbitrary or 
capricious.34 Administrative findings of fact are 
conclusive and will not be set aside where the facts 
are in dispute or where reasonable minds may 
differ as to the inferences and conclusions to be 
drawn from the established facts.35 Thus, a find¬ 
ing of fact will not be disturbed where there is 
evidence reasonably tending to sustain such find- 
iiig36 or where there is evidence from which an in¬ 
ference of the fact found could be fairly drawn.37 


Mo.—Kellogrff V. Murphy, 164 S.W.2d 
285» 349 Mo. 1165. 

N.Y.—In re Auster, 30 N.Y.S.2d 909, 
263 App.Div. 773, affirmed In re 
Auster’s Claim, 48 3Sr.E.2d 741, 288 
N.Y. 643. 

N’.C.—^In re State ex rel. Employment 
Sec. Commission, 68 S.E.2d 811, 
234 N.C. 651. 

Pa.—^Hofiran v. Unemployment Com¬ 
pensation Board of Review, 83 A. 
2d 386, 169 Pa.Super. 564—^Freder- 
IckBon V. Unemployment Compensa¬ 
tion Board of Review, 77 A.2d 892, 
168 Pa.Super. 316—^Hegrele v. Un¬ 
employment Compensation Board 
of Review, 74 A.2d 773, 167 Pa. 
Super. 348—Kaylock v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 67 A.2d 801, 165 Pa.Super. 
376. 

Utah.—^Members of Iron Workers* 
Union of Provo v. Industrial Com¬ 
mission, 139 P.2d 208, 104 Utak 242. 

Sabstaaitlal oompetent evldenoe 

Mo,—^Hartwlg-Dlschinger Realty Co. 
V. Unemployment Compensation 
Commission, 168 S.W.2d 78, 350 
Mo. C90. 

Pa.—^Byerly v. Unemployment Com¬ 
pensation Board of Review, 90 A. 
2d 322, 171 .Pa.Super. 303—Neldlin- 
ger V. Unemployment Compensation 
Board of Review, 84 A.2d 368. 170 
Pa.Super. 166—Muller v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 84 A2d 257, 170 Pa.Super. 
52—^Luciano v. Unemployment 

Compensation Board of Review, 82 
A,2d 600, 169 Pa.Super. 156—Det- 
terer v. Unemployment Compen.«ia- 
tlon Board of Review, 77 A2d 886, 
168 Pa.Super. 291—Cassell v. Un¬ 
employment Compensation Board 
of Review, 74 A.2d 809, 167 Pa. 
Super, 440—^Pranke v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 70 A2d 461, 166 Pa.Super. 
251—Midvale Co. v. Unemployment 
Compensation Board of Review, De¬ 
partment of Labor and Industry. 
67 A,2d 380, 166 Pa.Super. 369— 
McOann v. Unemployment Compen¬ 
sation Board of Review, 62 A.2d 
87, 168 Pa.Super. 379—Phillips v. 
Unemployment Compensation 
Board of Review, 62 A2d 84, 163 
Pa.Super. 374, 

ftoAoient oompeteat evidence 

Iowa.—^Moorman Mfg. Co. v. Iowa 


Unemployment Compensation Com¬ 
mission, 296 K.W. 791, 230 Iowa 
123. 

Mo.—^M. F. A. ’Milling Co. v. Unem- 
pl 03 ncnent Compensation Commis¬ 
sion. 169 S.W.2d 929, 350 Mo. 1102, 
146 AL.R. 239—S. S. Kresge Co. v. 
Unemployment Compensation Com¬ 
mission, 162 S.W.2d 838, 349 Mo. 
690. 

•Pa.—^Wlshkoff V. Unemployment Com¬ 
pensation Board of Review, 82 A.2d 
260, 169 Pa.Super. 10—Wolfson v. 
Unemployment Compensation Board 
of Review, 76 A.2d 498, 167 Pa.Su¬ 
per. 688. 

Competent evidenoa having probative 
value 

Provision in unemployment com¬ 
pensation law to the effect that com¬ 
mission’s finding is conclusive if sup¬ 
ported by evidence means that find¬ 
ing of commission is conclusive if 
supported by competent evidence hav¬ 
ing probative value.—Geegan v. Un¬ 
employment Compensation Commis¬ 
sion, Del.Super., 7$ A2d 116, 

30, Wis.—^Boynton Cab Co. v. Giese, 
296 N.W. 630, 237 Wis. 237—Splel- 
mann v. Industrial Commission, 
296 N.W. 1. 236 Wis. 240. 

Substantial and credible 
Pa.—^Frederickson v. Unemployment 
Compensation Board of Review, 77 
A.2d 802, 168 Pa.Super. 316* 
Competent and credible 
Pa.—^Bates v. Unemployment Com¬ 
pensation Board of Review, 90 A.2d 
379, 171 Pa.Super. 629. 

Substantial, credible, and competent 
Pa,—^Boyertown Burial Casket Co. v. 
Unemployment Compensation Board 
of Review, Dept, of Labor d: In¬ 
dustry, 56 A.2d 390, 162 Pa.Super. 
98. 

31, Pa—C limax Fire Brick Co, v. 
Unemployment Compensation Board 
of Review, 72 A.2d 300, 166 'Pa. 
Super. 481. 

32, Utah,—^Members of Iron Work¬ 
ers* Union of Provo v. Industrial 
Commission, 189 P.2d 208, 104 Utah 
242. 

Evidence worthy of credence by court 
Under statute making findings of 
board of review In proceeding for 
unemployment bonofits conclusive if 
’’supported by any evidence,*’ quoted 
phrase does not contain implied qual- 
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ificatlon that evidence be considered 
worthy of credence by the court.— 
Wagstaff V, Director of Division of 
Employment Security, 79 N.R2d 3, 
322 Mass. 664. 

33. Pa—^F ranke v. Unemployment 
Compensation Board of Review, 78 
A.2d 461, 166 PASuper. 251—Still¬ 
man V. Unemployment Compensa¬ 
tion Board of Review, 56 A.2d 380, 
161 PASuper. 569. 

34. Wash.—In re Anderson, 235 P. 
2d 303, 39 Wash.2d 358—In re Buf- 
felen Lumber & Mfg. Co., 201 P.2d 
194, 32 Wash.2d 205—Jacobs v. Of¬ 
fice of Unemployment Compensa¬ 
tion and Placement, 179 P.2d 707. 
27 Wash.2d 641—In re Hillman Inv. 
Co.. 131 P.2d 160, 15 Wash.2d 462— 
Andreas v. Bates, 128 -P.td 308, 14 
Wash.2d 322—Mulhausen v. Bates, 
114 P.2d 995. 9 Wa8h.2d 264—Vir¬ 
ginia Mason Hospital Ass*n v. Lar¬ 
son, 114 F.2d 976, 9 Wash.2d 284— 
In re Persons Employed at St. 
Paul & Tacoma Lumber Co., 210 IK 
2d 877, 7 Wa8h.2d 580. 

35. Idaho.—^Webster v. Potlatch For¬ 
ests, 187 P.2d 527, 68 Idaho 1. 

Iowa —^Wolfe v. Iowa Unemployment 
Compensation Commission, 7 N.W. 
2d 799, 232 Iowa 1254. 

S.C.—Judson Mills V. South Carolina 
Unemployment Compensation Com¬ 
mission, 28 S.E.2d 535, 204 S.C. 37. 
Credibility Uharply controverted 
In unemployment compensation 
proceeding, where testimony was con¬ 
tradictory and credibility of witness 
on crucial point of inquiry was sharp¬ 
ly controverted and board of review 
had personal observation of the wlt- 
nesseA factual conclusions of the 
board would not be disturbed.—Cur¬ 
tis V. Liberty Restaurant, 66 A.2d 
199, 4 N.J.Super. 13, affirmed 68 A.2d 
540, 3 N.J. 1. 

33. Minn.—^Hamltn v. Coolerator Co.. 
35 N.W.2d 616, 227 Minn. 437—Ley 
V. Doherty, 9 N.W.2d 827, 218 Minn. 
104—Chellson v. State Division of 
Employment and Security, 8 N.W. 
2d 42, 214 Minn. 832. 

37- Conn.—Almada v. Administrator. 
Unemployment Compensation Act, 
77 A.2d 766, 137 Conn. 380. 

Del,—National Vulcanized Fibre Oa 
v. Unemployment Compensation 
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It has been held that the finding^ of the administnt-* 
tive tribunal as to the factsf are to be given the same 
conclusive effect as is given the findings of fact of 
a trial chancell or,and that if the evidence presents 
a question which should have been submitted to a 
jury, if tried before a jury, the court is bound by 
the findings of the administrative tribunal,39 and 
that if the evidence is not such that reasonable men 
would be bound to reach a different result, the find¬ 
ing of fact by the administrative tribunal cannot 
be disturbcd.^3 


Where the administrative tribunal whose findings 
are being reviewed has not heard the testimony but 
has decided the case solely on the basis of written 
evidence, it has been held that the court is not bound 
by the findings, but may examine the evidence and 
make its own findings.^^ Administrative findings of 
fact are subject to judicial review as to whether or 
not they are supported by the evidence,^ 3 where 

not supported, the findings are not conclusive on and 
may be set aside by the court.'** In determining 
the sufficiency of the evidence to support the find- 


Commission of Del., Super., 82 A. 
2d 725. 

Ind.—Chrysler Corp. v. Review Board 
of Ind. Employment Sec. Division, 
S2 N.E.2d 666, 120 Ind.App. 426. 
5.C.—Johnson v. Pratt, 20 S.E.2d 866, 
200 S.C. 315. 

Abl ultixoate fact need not be prov- 
<ed by a particular tsn^e of evidence, 
and an award of the administrative 
asency must be sustained if from 
the evidence the ultimate fact on 
which award is based may be rea¬ 
sonably Inferred.-—News Pub. Co. v. 
Verweire, 48 N.B.2d 161, 118 Ind. 
App. 451. 

38. W.Va.—Copen v. Hix, 48 S.E.2d 
882. 130 W.Va. 343. 

39. Iowa.—Wolfe v. Iowa Unemploy¬ 
ment Compensation Commission, 7 
N.W.2d 799. 232 Iowa 1264. 

Mont.—Jordan r. Craighead, 186 P. 

2d 626, 114 Mont, 837. 

■4a Ind.—Miles v. Review Board of 
Xnd. Employment Seo. Division, 96 
N.E.2d 128, 120 Ind.App. 686—Wal¬ 
ton V. Wilhelm, 91 N.E.2d 873, 120 
Ind,App, 218. 

Analogy to demurrer to evidence 
Respondentia contention that there 
was no substantial evidence to sup¬ 
port dnding of unemployment com¬ 
pensation commission was analogous 
to **denmrrer to evidence,'* admitted 
truth of evidence to which contention 
was directed, and admitted all infer¬ 
ences of fact which might fairly be 
drawn thorefrom. and could only be 
suatained if evidence and inferences 
to be drawn therefrom were so 
strongly against commission as to 
leave no room for reasonable minds 
to differ.—Atkisson v. Murphy, 179 
8.W.2d 27. 352 Mo. 644. 

4au Idaho.—iqilpps V. Boise Street 
Car Co.. 107 P.2d 148, 61 Idaho 740. 
JUuilogy to Aeolstoa by tdal oourt on 
wrlttea evlde&oe 

Greater weight should not be given 
to findings of industrial accident 
t>oard under Unemployment Compen- 
Mtion Act than to those of a district 
<ourt based only on written testi- 
mony, and, hence, unless the board 
majority thereof hears and sees 
the witnesses testify, its findings are 
fwt conclusive on the supreme court, 
•svea under consUtutioasi amendment 


providing that on appeal from orders 
of board court shall be limited to re¬ 
view of questions of law.—^Phipps v. 
Boise Street Car Co., supra. 

42. U.S.—^Burton v. Railroad Retire¬ 
ment Board. CA.?. 187 P.2d 286. 
Ill.—^Mohler v. Department of Labor, 
97 N.E.2d 762, 409 111. 79. 

Iowa.—^Meredith Pub. Co. v. Iowa 
Employment Security Commission, 
6 N.W.2d 6. 232 Iowa 666—Dallas 
Fuel Co. V. Home. 300 N.W. 308, 
230 Iowa 1148. 

Kan.—Craig v. Kansas State Labor 
Com’r, 121 P.2d 203. 164 Kan. 691. 
Md.—Steamship Trade Ass'n of Bal¬ 
timore V. Davis, 57 A.2d 818, 190 
Md. 21&—^Brown v. Maryland Un¬ 
employment Compensation Board, 
66 A.2d 696, 189 Md. 233. 

Mass.—Corrado v. Director of Divi¬ 
sion of Employment Sec., 92 N.E2d 
879, 325 Mass. 711—Olechnicky v. 
Director of Division of Employ¬ 
ment Sec., 92 N.E.2d 252, 326 Mass. 
660—^Farrar v. Director of Division 
of Employment Security, 84 N.E.2d 
640, 324 Mass. 46. 

Mont—Jordan v. Craighead, 186 P.2d 
626, 114 Mont 337. 

N,H.—Hewett v. Riley, 66 A.2d 470, 
94 N.H 460. 

N.T.—In re Daly. 68 N.Y.S.2d 210, 271 
App.Div. 1036. 

N.C.—State ex rel. Employment Sec. 
Commission v. Jarrell, 67 S.E.2d 
403, 231 N.C. 381. 

Pa.—Sohornstein v. Unemployment 
Compensation Board of Review, 90 
A.2d 256, 171 Pa.Super. 162—Thome 
V. Unemployment Compensation 
Board of Review, 76 A.2d 486, 167 
Pa,Super. 672—Jones v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 60 A.2d 668, 163 Pa.Super, 
271—Shellhammer v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 67 A.2d 439, 162 Pa.Super. 
827. 

S.C.—Johnson v. Pratt 20 S.E.2d 865, 
200 S.C. 816. 

Tenn.—Adams y. American Lava 
Corp., 216 S.W,2d 728, 188 Tenn. 
69. 

Wash*—In re Anderson, 236 P.2d 808, 
89 Wa8h.2d 856—^In re Foy, 116 P. 
2d 646, 10 Wash.2d 317. 

QnestloB. of law 

<1) Whether facts found are sus- 
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talned by sufficient competent evi¬ 
dence is a question of law.—S. S. 
EZresge Co. v. Unemployment Com¬ 
pensation Commission, 162 S.W.2d 
838.. 349 Mo. 690. 

(2) If there is absolutely no evi¬ 
dence in support of findings of fact 
the question becomes a '^question of 
law," but whether there is a suffi¬ 
ciency of evidence is strictly a "ques¬ 
tion of fact*’—Johnson v. Pratt 20 
SJB.2d 865, 200 S.a 815. 

(3) Whether there is substantial 
evidence to sustain a decision of the 
commission is a '’question of law*’ 
but it is not a question of law wheth¬ 
er the commission decided a question 
of fact according to the preponder¬ 
ance of the evidence.—Jordan v. 
Craighead, 136 P.2d 626, 114 Mont 
337. 

Contrary findings by adanlnlstrattve 
I tribunals 

WTiere contrary findings of fact 
were made by lower and higher ad- 
ministraUve tribunals, the court is 
restricted to determining if there 
was sufficient evidence to support the 
ffnding of the highest administrative 
tribunal.—Chellson v. State Division 
of Employment and Security, 8 N.W. 
2d 42, 214 Minn. 332. 

Ultiinate facts 

On appeal from decision of unem¬ 
ployment compensation commission 
on ground of insufficiency of evidence 
to support the findings, reviewing 
court is concerned with evidence sup¬ 
porting ultimate facts found and not 
incidental facts.—^Krlsman v. Unem¬ 
ployment Compensation Commission, 
171 S.W.2d 676, 361 Mo. 18. 

Wholesale attack on, findings 
In proceeding for unemployment 
compensation benefits, wholesale at¬ 
tack on findings which were made by 
three experienced commissioners aft¬ 
er full hearing created suspicion, but 
was nevertheless required to be con¬ 
sidered.—Conte V. Egon, 64 A.2d 684, 
135 Conn. 367. 

43. Ind.—^Merkle v. Review Board of 
Ind. Employment Sec. Division, 90 
N.B.2d 624, 120 Ind.App. 108. 
Iowa.—Dallas Fuel Co. v. Home, 801 
N.W. 808, 230 Iowa 1148. 

Md.—Celanese Corp. of Amezioa v, 
Bartlett, 90 A.2A 208, 
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ings of fact, the evidence will be viewed in the 
light most favorable to the findings^^ and it has 
been held that the court will consider only the evi¬ 
dence which supports the findings and disregard the 
other evidence.^** 

The court may set aside findings of fact which 
are against the manifest or overwhelming weight 
of the evidence,'^® clearly wrong or against the 
plain preponderance of tlie evidence,contrary to 


law, based on undisputed facts,or the result 
of arbitrary, unreasonable, or capricious action by 
the administrative tribunal.^® It has been held that 
the question on judicial review is whether the ad¬ 
ministrative findings of fact are consistent with 
each other and with the conclusions of law and 
order of the administrative tribunal, and whether 
they can be sustained without a capricious disre¬ 
gard of competent evidence.®^ 


Mo.—Atkisson v. Murphy, 179 S.W. 
2d 27. 352 Mo. 644—Kelloggr v. Mur¬ 
phy, 164 S.VV.2d 285, 349 Mo. 1165— 
S. S. Kresge Co. v. Unemployment 
Compensation Commission, 162 S. 
W.2d 838. 349 Mo. 590. 

N.Y.—Granat v. Murphy, 45 N.Y.S. 

2d 814, 267 App.Div. 846. 

44. Md.—Steamship Trade Asa'n of 
Baltimore v. Davis, 67 A.2d 818, 190 
Md. 215. 

Minn.—^Hamlin v. Coolerator Co., 35 
N'.W.2d 616, 227 Minn. 437. 

Mo.—^Donnelly Garment Co. v. Kei¬ 
tel, 193 S.W.2d 677, 354 Mo. 1138— 
Atkisson V. Murphy, 179 S.W.2d 27, 
362 Mo. 644—M. P. A. Mlllinff Co. 
V. Unemployment Compensation 
Commlbslon, 169 S.W.2d 929, 350 
Mo. 1102, 146 A.L.K 239. 
ra.—^Byerly v. Unemployment Com¬ 
pensation Board of Heview, 90 A.2d 
322, 171 ra.Supcr. 303. 

Benefit of inferences 
The evidence will be considered in 
the light most favorable to the party 
in whose favor the administrative 
tribunal has found and he will be 
given the benefit of ovory inference 
which can logically and reasonably 
be drawn from It.—Bako v. Unem¬ 
ployment Compensation Board of Re¬ 
view, 90 A.2d 309, 171 Pa.Super. 222 
—^Ilogan V. Unemployment Compen¬ 
sation Board of Review, 83 A2d 386, 
169 Pa.Super. 664—^Wllsey v. Unem¬ 
ployment Compensation Board of Re¬ 
view, 82 A.2d 503, 169 Pa.Super. 368 
—^Frederlckson v. Unemployment 
(Compensation Board of Review, 77 
A.2d 892, 168 Pa.Super. 316—Blnlt 
V. Unemployment Compensation 
Board of Review, 65 A.2d 426, 164 Po. 
Super, 158—Suska v. Unemployment 
Compensation Board of Review, 70 
A.2d 397, 166 Pa.Supor. 293—^Tronleri 
V, Unemployment Compensation 
Board of Review, 77 A2d 668, 168 Pa. 
Super. 435—Stillman v. Unemploy¬ 
ment Compensation Board of Review, 
56 A.2d 380, 161 Pa.Super. 569--^en- 
eral Elec. Co, v. Unemployment Com¬ 
pensation Board of Review, 53 A.2d 
819, 160 Pa.Super. 636—Bliley Elec. 
Co. v. Unemployment Compensation 
Board of Review, 45 A2d 898, 168 
Pa.Super. 548. 

46 . Ind.—Hollingsworth Tool Works 
V. Review Board of Ind. Employ¬ 
ment Sec. Division, 84 N.R2d 895, 
119 lnd.App. 191—White v. Review 


Board of Indiana Employment Se¬ 
curity Division, 62 N.R2d 600, 114 
Ind.App. 383. 

Md.—^Tucker v. American Smelting & 
Refining Co., 55 A.2d 692, 189 Md. 
250. 

Mo.—^Atkisson V. Murphy, 179 S.W. 
2d 27, 362 Mo. 644—Trianon Hotel 
Co. V. Keitel, 169 S.W.2d 891, 360 
Mo. 1041. 

Conflict in testimony of claimant 
Where there is a conflict in the 
evidence, the court may consider only 
that most favorable to the decision 
of the review board, even though the 
conflict is in the testimony of the 
claimant.—^Howells v. Review Board 
of Indiana Employment Security Di¬ 
vision, lnd.App., 102 K.E.2d 382. 

46- U.S.—Squires v. Railroad Retire¬ 
ment Board, aCA., 161 F.2d 182. 
Ill.—^Mohler v. Department of Labor, 
97 N.B.2d 762, 409 Ill. 79—Local 
Union No. 222, Oil Workers Intern. 
Union v. Gordon, 92 N.B.2d 739, 406 
Ill, 146—^Brown Shoe Co. v. (aor- 
don, 91 N.E.2d 381, 405 Ill. 384— 
Local No. 668, Boot and Shoe Work¬ 
ers Union V. Brown Shoe Co., 87 
N.E.2d 625. 403 Ill. 484. 

Mich.—^Urick v. Appeal Board of 
Mich. Unemployment Compensation 
Commission, 39 N.W.2d 85, 325 
Mich. 699—Kalamazoo Tank & Silo 
Co, v. Michigan Unemployment 
Compensation Commission, 36 N.W. 
2d 226, 324 Mich. 101. 

Minn,—Bucko v. j. p. Quest Foundry 
Co., 38 N,W.2d 223, 220 Minn. 181 
—^Bowman v. Troy Launderors & 
Cleaners, 9 N.W.2d 606, 215 Minn. 
226. 

Mo.—^National School of Aeronautics 
v. Division of Employment Secure 
ity In Dept, of Labor and Indus¬ 
trial Relations, App., 226 S.W.2d 
93—^Meyer v. Industrial Commis¬ 
sion of Mo., App., 223 S.W.2d 836, 
240 Mo.App. 1022. 

N.H.—^Hewett v. Riley, 65 A.2d 470 
94 N.H. 460. 

Ohio,—<!ralg v. State, 81 N.E.2d 616, 
83 Ohio App. 247—Brown-Brock- 
meyer Co. v. Roach, 76 N.E.2d 79, 
140 Ohio St. 511. 

47. W.Va.—Wilson v. Hix, 65 S.E.2d 
717. 

48. Ohio.—^Brown-Brockmeyer Co. v. 
Roach, 76 N.E.2a 79, 140 Ohio St 
611. 


49. Cal.—^Loew's Inc. v. (California 
Employment Stabilization Commis¬ 
sion. 172 P.2d 938, 76 <Cal.App.2d 
231. 

Mich.—^Hubbard v. Michigan Unem¬ 
ployment Compensation Commis¬ 
sion, 44 N.W.2d 4, 328 Mich. 444— 
Ford Motor Co. v. Appeal Board of 
Mich. Unemployment Compensation 
Commission, 25 N.W.2d 586, 316 
Mich. 468. 

Mo,—^Haynes v. Unemployment Com¬ 
pensation Commission, 183 S.W.2d 
77, 353 Mo. 640. 

Wash.—^Washington Recorder Pub. 
Co. V. Ernst, 91 P.2d 718, 199 Wash. 
176, 124 ALuR. 667. 

50. Pa.—Hegele v. Unemployment 
Compensation Board of Review, 74 
A2d 773, 167 Pa.Super. 348. 

Wash.—^In re Anderson, 236 P.2d 303, 
39 Wa8h.2d 866—In re North River 
Logging Co., 130 P.2d 64, 15 Wash. 
2d 64—^Andreas v. Bates, 128 P.2tl 
300. 14 Wa8h.2d 322—In re Foy. 
116 P.2d 545, 10 Wa8h.2d 3X7—In re 
Persons Employed at St Paul ift 
Tacoma Lumber (Co., 110 r.2d 877. 
7 Wash.3d 580. 

Fresnzoption of proper flndiags 
Under unemplo^ment compensation 
act making commissioner’s decision 
prima facie correct and imposing bur¬ 
den of proof on party attacking It 
there is a presumption that eomniis- 
slonur’s factual find ings are not ar¬ 
bitrary or capricious which cannot 
l»o overcome by showing that there 
wa.s evidence from which an oppo.sito 
coneUislon might have been drawn, 
but it must bo shown that there was 
no room for dliference of opinion and 
no substantial evidence on which 
commissioner's finding could have 
been based.—In ro Buffelen Lumber 
& Mfg. Co., 201 P.2d 194. 82 Wash. 
2d 205—^Andreas v. Bates, 128 P.2d 
300, 14 Wash.2d 322—In re Persons 
Employed at St Paul & Tacoma Lum¬ 
ber Co., 110 P.2d 877, 7 Wash.2d 680. 
BL Pa.—Bako v. Unemployment 

Compensation Board of Review, 90 
A2d 809, 171 Pa.Super. 222—^Ko¬ 
gan V. Unemployment Compensa¬ 
tion Board of Review, 83 A.2d 386. 
169 Pa,Super. 654—Wetland v. Un¬ 
employment Compensation Board 
of Review, 76 A2d 467, 167 Pa.Su¬ 
per. 554—Cain v. Unemployment 
Compensation Board of Review, 76 
A.2d 223, 167 Pa.Super. 588—Silver 


346. 
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Application of rules. In accordance with the statute,whether the curtailment of claimant's em- 
foregoing rules particular findings of fact have been ployment was due to market conditions or seasonal 
afiSrmed or have been held conclusive on the re- conditions,®® whether claimant was discharged for 
viewing court,®2 including findings as to the eligibil- just cause,®® whether claimant voluntarily aban- 
ity of claimant for unemplo 3 rment compensation,®® doned his emplo 3 mient without good cause,®'^ wheth- 
his status as an employee within the meaning of the er claimant was available for work,®® whether 


V. Unemployment Compensation 
Board of Review, 74 A.2d 772, 167 
Pa.Super. 345—Smith v. Unemploy¬ 
ment Compensation Board of Re¬ 
view. 74 A.2d 523, 167 Pa.Super. 
242—^Wescoe v. Unemployment 
Compensation Board of Review, 71 
A.2d 837, 166 PaSuper. 355—^Tron- 
ierl V. Unemployment Compensa¬ 
tion Board of Review, 65 A.2d 426, 
164 •Pa.Super. 435 —Lavely v. Un¬ 
employment Compensation Board 
of Review, 60 A.2d 352, 163 Pa.Su- 
per. 66, 

52. Good cause for waiver of denial 
of henedts 

Finding: of board that good cause 
had been shown for a waiver of the 
denial of benctlts for voluntary un¬ 
employment was a finding of ultimate 
fact, which could not be disturbed 
on appeal in ab.scnce of an abuse of 
discretion.—Hollingsworth Tool 

\Vork.s v. Review Board of Ind. Em¬ 
ployment Sec. Division, 84 N-E-Sd 
805. 119 lnd.App. 191. 

53. Ind.—Review Board of Unem¬ 
ployment Compensation Division of 
Department of Treasury v. Mam¬ 
moth Life 8b Accident Ins. Co., 42 
N.E.2d 379, 111 lnd,App. 660. 

Nf.tl.—State es rol. Employment Sec, 
Cumm:.s.slon v. Smith, 69 S.E.2d 32, 
235 N.C, 104—Employment Sec, 
tlomml.s.slon v. Roberts, 52 S.E.2d 
890, 230 K.C. 262. 

Tenn.—Ueoao v. Hake, 199 S.W.2d 669, 
384 Tenn. 423. 

Heport of unemploymeut 

Court could not review decision of 
board that per.Hon claiming unemploy¬ 
ment insurance benefits liad not re¬ 
ported hts unemployment.—Claim of 
Joffo, 27 K.Y.S.2d 516, 262 App.Div. 
796. 

54. Mo.—Cape Girardeau Sand Co. v. 
Unemployment CompetiMation Com¬ 
mission. 184 S.W.2d 605, 363 Mo. 
828, 161 A.L.R. 835—Krisman v. 
Unemployment Compensation Com¬ 
mission, 171 S.\V.2d 676, 351 Mo. 18. 

N.Y.—In re Morton, 80 N.B.2d 360, 
284 N.Y. 167, motion denied In re j 
Morton, 31 N.B.2d 206, 284 N.Y. 738 
—In re Wledcr, 43 N.Y.S.2d 873. 
266 App.Div, 933, affirmed 55 N.E. 
2d 375, 292 N.Y. 609—In re Onerich, 
41 N.Y.S.2d 292, 266 App.Div. 812, 
appeal denied 44 N.Y.S.2d 102, 266 
App.Div, 886—In re Allen, 40 N.Y.S. 
2d 151, 266 App.Div. 706—In re Sei¬ 
bert, 24 N.Y.S.2d 766, 261 App.Div. 
867, appeal denied Application of 
Seibert, 26 N.Y.S.2d 612, 261 App. 
Div. 1014. 


Or.—Journal Pub. Co. v. State Unem¬ 
ployment Compensation Commis¬ 
sion, 156 P.2d 670. 176 Or. 627. 
Wash.—Appeal of Parwest Taxi 
Service, 114 P.2d 164, 9 Wash.2d 
134. 

Ultimate fact 

The existence of employment rela¬ 
tionship Is an '^ultimate fact*' to be 
determined by administrative board 
and may be called a ''conclusion of 
fact,’* since It is a conclusion to be 
drawn from contract Itself, the atti¬ 
tude of parties toward each other, 
nature of work, and all relevant cir¬ 
cumstances.—^News Pub. Co. v. Ver- 
weire, 49 N.B.2d 161, 113 Ind.App. 
451. 

Member of crew of vessel on naviga- 
ble waters 

The determination of the adminis¬ 
trative tribunal as to whether an 
individual is a member of a crew 
of a vessel on navigable waters of 
United States, and thereby excluded 
from benefits of unemployment in¬ 
surance law, is primarily a "question 
of fact" and if sustained by substan¬ 
tial evidence is conclusive on. the 
courts. 

N.Y.—Claim of Cassaretakis, 44 N.E. 
2d 391, 289 N.Y. 119, motion de¬ 
nied Claim of Cassaretakis, 47 N. 
E.2d 438, 289 N.Y. 838, affirmed 
Standard Dredging Corp. v. Mur¬ 
phy, 63 S.Ct. 1067, 819 U.S. 306, 87 
Li.Ed. 1416—Claim of Bergen, 44 
N.E.2d 391, 289 N.Y. 119, motion de¬ 
nied Claim of Bergen, 47 N.E.2d 
439, 289 N.Y. 839, affirmed Inter¬ 
national Elevating Co. v. Murphy, 
63 S.Ct. 1067, 319 U.S. 306, 87 L.Ed. 
1416—Claim of Sheredos, 44 N.E.2d 
301, 289 N.Y. 119, motion denied 
Claim of Sheredos, 47 N.E.2d 439, 
289 N.Y. 839, appeal dismissed 
Lake Tankers Corp. v. Murphy, 63 
S.Ct 1126, 319 U.S. 412, 87 L.Ed. 
1483—Claim of Knowlson, 44 N.E. 
2d 391, 289 N.Y. 119, appeal dis¬ 
missed Matton Steamboat Co. v. 
Murphy, 63 S.Ct. 1126, 319 U.S. 412, 
87 L.Ed. 1483—Claim of Schein, 44 
N,B.2d 391, 289 N.Y. 119—Claim of 
Smith, 44 N,E.2d 891, 289 N.Y. 119. 
Or.—^Puget Sound Bridge & Dredging 
Co. V. State Unemployment Com¬ 
pensation Commission, 126 P.2d 37, 
168 Or. 614. 

Daily shapa-np 

In action for unemployment com¬ 
pensation by claimants comprising 
longshoremen, checkers and a har¬ 
bor master, where method of employ¬ 
ment in their trades was by fore¬ 
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men selection of particular workers 
at a twice daily shape-up and claim¬ 
ants were not actually rendering 
services to any employer at time a 
strike was called, issue of claim¬ 
ants’ employment at time of strike 
was not an issue of law but one of 
fact.—^In re Burger, 98 N.Y.S.2d 932, 
277 App.Div. 234, affirmed Claim of 
Burger, 101 N.B.2d 763, 303 N.Y. 654. 

55. Or.—^Layman v. State Unemploy¬ 
ment Compensation Commission, 
117 P.2d 974, 167 Or. 379, 136 A.L.R. 
1468. 

56. Del.—Lockwood v. Unemploy¬ 
ment Compensation Commission, 
Super., 76 A.2d 311. 

Ind.—^Arthur Winer, Inc., v. Review 
Board of Ind. Employment Sec. Di¬ 
vision, 95 N.E.2d 214, 120 Ind.App. 
638. 

Pa.—Siderio v. Unemployment Com¬ 
pensation Board of Review. 82 A.2d 
567, 168 Pa.Super. 642—^Moorefield 
V. Unemployment Compensation 
Board of Review. 82 A.2d 501, 169 
Pa.Super. 481. 

57. Iowa.—^Forrest Park Sanitarium 
V. Miller, 11 N.W.2d 682, 233 Iowa 
1341. 

Mass.—Olechnlcky v. Director of Di¬ 
vision of Employment Sec., 92 N.E. 
2d 253. 325 Mass. 660—WagstaR v. 
Director of Division of Employment 
Security, 79 N.E.2d 3, 322 Mass. 
664. 

Mo.—^Hart v. Industrial Commission 
of Mo., 234 S.W.2d 803. 

N.H.—Hewett v. Riley, 55 A.2d 470. 
94 N.H. 460. 

Ohio.—Moore v. Bureau of Unemploy¬ 
ment Compensation, 56 N.E.2d 520, 
73 Ohio App. 302. 

Pa.—^Hall V. Unemployment Compen¬ 
sation Board of Review, 49 A.2d 
872, 160 Pa.Super. 65. 

Wash.—In re Anderson, 235 P.2d 303, 
39 Wash.2d 356. 

58. Ala.—^Ex parte Alabama Textile 
Products Corp., 7 So.2d 303, 242 
Ala. 609, 141 A.L.R. 87. 

Ind.—^Howells v. Review Board of 
Ind. Employment See. Division, 
App., 102 N.E.2d 382—Nelson v. 
Review Board of Ind. Employment 
Sec. Division, 82 N.E.2d 523, 119 
Ind.App. 10—^Welch v. Review 
Board of Employment Security Di¬ 
vision of Indiana, 68 N.E.2d 363, 
116 Ind.App. 230. 

Mass.—Oorrado v. Director of Divi¬ 
sion of Employment Sec., 92 N.E.2d 
379, 325 Mass. 711—^Farrar v. Di¬ 
rector of Division of Employment 
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claimant without good cause failed to seek or ac¬ 
cept suitable employment,^9 and whether the work 
stoppage resulted from a strike or a labor dispute.®® 

On the other hand where the findings were not 
supported by the evidence or a question of law was 


involved, the court has been held not bound by 
findings as to the eligibility of claimant for unem¬ 
ployment compensation,®i the status of claimant as- 
an employee,®^ whether claimant voluntarily aban¬ 
doned his employment without good cause,®2 wheth¬ 
er claimant was available for work,®^ and whether- 


Security, 84 N.E.2d 540, 324 Masa 
46. 

Pa.—Welland v. Unemployment Com¬ 
pensation Board of Review, 76 A.2d 
467, 167 Pa.Super. 554—Cumminsrs 
V. Unemployment Compensation 
Bosurd of Review, 56 A.2d 388, 162 
Pa. Super. 188—Mee’s Bakery v. Un¬ 
employment Compensation Board 
of Review, 56 A.2d 386, 162 Pa.Su¬ 
per. 183—^Department of Labor and 
Industry, Bureau of Employment 
and Unemployment Compensation 
V. Unemployment Compensation 
Board of Review. 24 A.2d 924, 148 
0Pa.Super. 349. 

Tenn.—Miller v. Wiley, 230 S.W.2d 
979. 190 Tenn. 498. 

Xtznlted scope of review 
Where claimants were denied ben¬ 
efits by the board on the ground that 
they were not available for suitable 
work, chancellor's function was lim¬ 
ited to determining whether there 
was any evidence before board to 
Justify its decision.—Clinton v. Hake, 
206 S.W.2d 889, 185 Tenn. 476-~Ezell 
V. Hake, 198 S.W.2d 809, 184 Tenn. 
319. 

Moketlng 

Court would not be Justified In 
holding, contrary to finding of board, 
that the short time devoted by each 
claimant to picketing made him un¬ 
available for work and therefore dis¬ 
qualified to receive unemployment 
benefits.—^Milne Chair Co. v. Hake, 
230 S.W.2d 893, 190 Tenn. 395. 
Pregnant woman 

In unemployment compensation 
proceeding brought by married wo¬ 
man claimant, temporarily retired 
from her employment, due to arbi¬ 
trary policy on part of her employer, 
because she was five months preg¬ 
nant, question of fact was presented 
as to whether claimant had looked 
for employment and as to whether 
she had been available for employ¬ 
ment.—^In re Aufleri, 103 N.T.S.2d 
405, 278 App.Div. 733. 

59. Del.—^Lore v. Unemployment 
Compensation Commission, Super., 
86 A.2d 856—^Treakle v. Unemploy¬ 
ment Compensation Commission of 
Del., Super., 83 A.2d 842~-Williams 
V. Unemployment Compensation 
Commission, Super., 83 A.2d 677. 
Iowa.—^Forrest Park Sanitarium v. 
Miller, 11 N.W.2d 582, 233 Iowa 
1341. 

XiS.—^Richardson t. Administrator, 
Division of Employment Sec., Dept, 
of Labor, App., 28 So.2d 88. 

N.a—Hallahan v. RUey, 45 A,2d 336, 
94 H.H. 48. 


Pa.—Weiland v. Unemployment Com¬ 
pensation Board of Review, 76 A. 
2d 467, 167 Pa.Super. 654. 

Wash.—^In re Anderson, 235 P.2d 303, 
39 Wash.2d 356. 

Suitability of olfered work 
N.H.—HaJlahan v. Riley, 45 A.2d 886, 
94 N.H 48. 

Pa.—Suska v. Unemployment Com¬ 
pensation Board of Review, 70 A.2d 
397. 166 Pa.Super. 293—^American 
Bridge Co. v. Unemployment Com¬ 
pensation Board of Review, 46 A. 
2d 510, 159 Pa.Super. 74. 

Seasonable time to seonre work 
Pa.—^American Bridge Co. v. Unem¬ 
ployment Compensation Board of 
Review, 46 A.2d 612, 159 Pa.Super. 
77—^American Bridgre Co. v. Unem- 
plosrment Compensation Board of 
Review, 46 A.2d 510, 159 Pa.Super. 
74. 

Ailinnaaoe in borderline oases 

It Is impossible to define sharply 
what constitutes a sufficient effort to 
obtain employment in order to es¬ 
tablish eligibility for unemployment 
compensation benefits, and in border¬ 
line cases, court will not disturb con¬ 
clusion of administrative tribunal.— 
Guldlce v. Board of Review of Divi¬ 
sion of Employment Sec., 82 A.2d 206, 
14 K.J.Super. 835. 

60. Colo.—Bryant v. Hayden Coal 
Co., 137 P.2d 417, 111 Colo. 93. 

Conn.—Conte v. Egan, 64 A.2d 534, 
135 Conn. 367. 

Md.—^Brown v. Maryland Unemploy¬ 
ment Compensation Board, 55 A2d 
696, 189 Md. 233. 

N.C,—^Unemployment Compensation 

Commission v. Martin, 45 SJQ.2d 
886, 228 N.a 277. 

Pa.—^Hogan v. Unemployment Com¬ 
pensation Board of Review, 83 A.2d 
386, 1C9 Pa.Super. 654. 

S.C.—Johnson v. Pratt, 20 S.E.2d 866, 
200 S.C. 315. 

Tenn.—Milne Chair Co. v. Haka 230 
S.W.2d 393, 190 Tenn. 395. 

Wash.—^In re Persons Employed at 
St. Paul & Tacoma Lumber Co., 110 
P.2d 877, 7 Wash.2d 580. 
Beasonableness qg unreasonable¬ 
ness of demands made by employees* 
bargaining agency was not a matter 
for consideration by the supreme 
court, and it l£ad nothing whatever 
to do with the merits of the contro¬ 
versy between the employers and em¬ 
ployees-—^Baker v. Powhatan Min. 
Co., 67 N.E.2d 714, 146 Ohio St 600. 
Kabor dispute at assembly plant 
The finding of board that there 
WM UP labor disputg pt company's 
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Massachusetts automobile assembly 
plant which was shut down due to* 
failure to receive parts because of 
strike at company's manufacturing 
plants in Michigan must stand unless 
as a matter of law the Michigan la¬ 
bor dispute occurred at the same fac¬ 
tory, establishment, or other prem¬ 
ises.—^Pord Motor Co. v. Division of 
Employment Sec., 96 N.E.2d 859, 326 
Mass. 757. 

61. Mich.—^Hubbard v. Michigan Un¬ 
employment Compensation Commis¬ 
sion, 44 N.W.2d 4, 328 Mich. 444. 

62. Wash.—Washington Recorder 

Pub. Co. V. Ernst. 91 P.2d 718. 199 
Wash. 176, 124 A,L.R. 667. 

Fishermen operating under share plan 
Decision of board that owners of 
fishing vessels were employers of 
fishermen within employment secur¬ 
ity law was not supported by evi¬ 
dence disclosing that boats were op¬ 
erated under ‘‘share** or “lay** plan 
and that expense of food, medicine, 
and provisions was deducted out of 
proceeds of catch before any profits 
were distributed, and that decisions 
as to where to fish, the type of fish¬ 
ing, the duration of the trip, and the 
selling price of the catch were set¬ 
tled by a majority vote of the fish¬ 
ermen, and that no orders or com¬ 
mands were given by the owners.— 
Manlscalco v. Director of Division 
of Employment Sec., 97 N.E2d 639, 
327 Mass. 211. 

83. aceaning of the :i>hrase **volnn. 
tarUy leaving work” which the un¬ 
employment compensation law dc- 
olajred should render a claimant In¬ 
eligible for compensation, and wheth¬ 
er phrase applied to undisputed facts 
involved in proceedings under the- 
act were “questions of law** and 
within Jurisdiction of superior court 
on appeal.—^Department of Lrfii«ir and 
Industry v. Unemployment Compen¬ 
sation Board of Review, 2 A2d 211, 
133 Pa.Super. 518. 

Judicial notiloe of living vtrage 
In unemployment compensation 
proceeding, court would take Judicial 
knowledge of fact that one thousand 
dollars annually was not a “living 
wage’* and that claimant was fully 
Justified in quitting his employment. 
—^Brainard v. Unemployment Com¬ 
pensation Commission of Del., Del. 
Super., 76 A.2d 126. 

64. Cal.—^L o 6W*8 Inc. r. California 
Employment Stabilization Commis¬ 
sion, 172 (P.2d 938. 75 Cia.App.2d 
28L 
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claimant without good catise failed to seek or ac¬ 
cept suitable employment.*^ 

§ 233. -Determination and Disposition 

The determination and disposition of the case on 
Judiciai review of an administrative award or decision 
under the unempioyment compensation law are generally 
governed by constitutional and statutory provisions and 
the court may ordinarily affirm, modify, reverse, or set 
aside the decision or remand the case. 

The determination and disposition of the case on 
judicial review of an administrative award or deci¬ 
sion under the unemployment compensation law are 
generally governed by constitutional and statutory 
provisions,®® and the court may ordinarily affirm, 
modify, reverse, or set aside the decision or re¬ 
mand the case.®^ Where the decision is valid in 
part and invalid in part, and the invalid part deals 
with a severable matter, the court will reverse only 
the erroneous part of the decision.®® A modifica¬ 
tion of the administrative decision involves an im¬ 
plied finding that the administrative body acted 
beyond its power or incorrectly construed the law, 
but the court need not enter an express finding to 
that effect®® 


Where the record is insufficient to permit a 
judicial review of the award or decision, the matter 
will be remanded to the administrative tribunal^® 
Thus, the case will be remanded where the ad¬ 
ministrative tribunal has not made a finding as to 
a material matter,^^ since it is held that the court 
is without power to make a finding as to a material 
matter which is not admitted or undisputed,*^® even* 
though the administrative tribunal refused a request 
to make a finding on the matter,*^® but it has also- 
been held that the court may make findings as to- 
material matters where there is substantial evidence 
in the record and the findings made by the court 
are not inconsistent with, and do not contradict, the 
findings made by the administrative tribunal.'^^ The 
case will be remanded to the administrative tribunal 
where the findings of the administrative tribunal are 
not supported by the evidence*^® or are conflicting.*^® 
While it has been held that the court may remand 
the matter for the purpose of taking additional evi- 
dence,*^^ and that the case should be remanded 
where the record does not contain evidence as to- 
a material fact,*^® in the absence of statutory au¬ 
thorization the court is without power to remand 


Mi<dbL—^Pord Motor Co. v. Appeal 
Board of Mich., Unemployment 
Compensation Commission, 25 N.W. 
2d 586, 316 Mich. 468. 

Mo.—Haynes v. Unemployment Com¬ 
pensation Commission, 183 S.W.2d 
77, 353 Mo. 540. 

65. Cal.—Loew*s Inc., v. California 
Employment Stabilization Commis¬ 
sion, 173 P.2d 988, 76 Cal.App.2d 
231. 

Ohio.—Nelson v. Van Horn Const. Co., 
Com.Pl., 102 N.E.2d 67. 

06. Xnd.—Braschler v. Review Board 
of Ind. Employment Sec. Division, 
80 N.E.2d 362, 120 lnd.App. 294. 

67. Ind.—Allls-Chalmers Mfff. Co. v. 
Review Board of Ind. Employment 
Sec. Division, 98 K.E.2d 512, 121 
Xnd.App. 227. 

Iowa,—Meredith Pub. Co. v. Iowa 
Employment Security Commission, 
6 N.W.2d 6. 232 Iowa 666. 

Ohio.—Oral* v. State, 81 N.B.2d 616, 
83 Ohio App. 247—FTlffldaire Divi¬ 
sion, General Motors Corp. v. Board 
of Review, Bureau of Unemploy¬ 
ment Compensation, Com.PI., 97 K. 
B.2d 96, appeal dismissed, App., 
99 N.E.2d 671. 

Pa.—Commonwealth v. Phoenix Iron 
Oo., Com.Pl., 62 Dauph.Co. 77. 

€8, Tex.—^Texas Employment Com¬ 
mission V. Brasuell, Civ.App.. 235 
S.W.3d 950. 

0». Wash.—In re Foy, 116 P.2d 645, 
10 Wa8h.2d 317. 

TOu ni. —Tabln-Picker & Co. v. Mur¬ 
phy. 80 N.B.2d 410, 890 Dl. 74. 


N, J.—Scarpa v. Board of Review, Dl- | 
vision of Employment Security, 
Dept, of Labor & Industry, 67 A. 
2d 208, 4 N.J.Super. 386. 

71. Ark.—^Reddick v. Scott, 228 S.W. 
2d 1008, 317 Ark. 38. 

Conn.—^Lanyon v. Administrator, Un¬ 
employment Compensation Act, 89 
A.2d 658, 139 Conn. 20—^Assif v. Ad¬ 
ministrator, Unemployment Com¬ 
pensation Act, 77 A.2d 772, 137 
Conn. 393—Almada v. Administra¬ 
tor, Unemployment Compensation 
Act, 77 A.2d 765, 137 Conn. 380. 

Ind.—Braschler v. Review Board of 
Ind. Employment Sec. Division, 90 
N.E.2d 362, 120 Ind.App. 294. 

N.J.—^Radlce v. New Jersey Dept, of 
Labor & Industry, Division of Un¬ 
employment Compensation, Board 
of Review, 67 A.2d 813, 4 N.J.Su¬ 
per, 364. 

N.Y.—Claim of Lasher, 111 N.T.S.2d 
366, 279 App.Div. 505. 

Pa.—Keystone Min. Co. v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 76 A.2d 3, 167 Pa.Super, 266 
—Lavely v. Unemployment Com¬ 
pensation Board of Review, 60 A. 
2d 362, 163 Pa.Super. 66—^Bliley 
Mfg. Corp. V. Unemployment Com¬ 
pensation Board of Review, 46 A.2d 
906, 158 Pa.Super. 567. 

72- Conn.—Lanyon v. Administrator, 
Unemployment Compensation Act, 
89 A.2d 558, 139 Conn. 20. 

A motloii to oonreot finding’ pre¬ 
sented to court cannot take place of 

action by unemployment commission¬ 
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er, because it can add only admitted/ 
or undisputed facts while commis¬ 
sioner should find facts which he- 
deems proved, although evidence as- 
to them be conflicting.—^Lanyon v. 
Administrator, Unemployment Com¬ 
pensation Act, supra. 

73. Conn.—^Lanyon v. Administrator, 
Unemployment Compensation Act,, 
supra. 

74. Wash.—In re Poy, 116 P.2d 646, 
10 Wash.2d 817—Virginia Mason 
Hospital Ass'n v. Larson, 114 P. 
2d 976, 9 Wash.2d 284. 

75. Cal.—Garcia v. California Em¬ 
ployment Stabilization Commission, 
161 P.2d 972, 71 Cal.App.2d 107. 

Mass.—Martineau v. Director of Di¬ 
vision of Employment Sec., 106 N. 
E.2d 420. 

Pa.—Phillips V. Unempl 03 ment Com¬ 
pensation Board of Review, 30 A. 
2d 718, 162 Pa.Super. 75. 

76. Cal.—Qarcla v. California Em¬ 
ployment Stabilization Commission, 
161 P.2d 972, 71 Cal.App.2d 107. 

77. La.—^Richardson v. Administra¬ 
tor, Division of Employment Sec., 
Dept, of Labor, App., 28 So.2d 88. 

7& Ind.—^Allls-Chalmers Mfg. Co. v. 
Review Board of Ind. Employment 
Sec. Division, 98 N.E.2d 612, 121 
lnd.App. 227. 

Mass.—^Martineau v. Director of Di¬ 
vision of Employment Sac., 106 N. 
E.2d 420. 



§§ 233-234 


SOCIAL SECURITY AND PUBLIC WELFARE 


81 C.J.S. 


the case for the taking of further testimony^® Ap¬ 
pellant is not entitled to have the matter remitted 
to the administrative agency for the taking of ad¬ 
ditional evidence which he withheld at the time of 
the original hearing.^o The case will not be sent 
back for cross-examination of witnesses where ap¬ 
pellant, without the necessity of cross-examination, 
has been afforded the greatest advantage he could 
obtain by it^l 

A mandate remanding the case for further pro¬ 
ceedings not inconsistent with the opinion of the 
court does not direct the administrative agency to 
proceed in any particular manner, but the agency 
has the right and duty to proceed further in any 
lawful manner not inconsistent with the views ex¬ 
pressed by the court^^ It has been held that the 
court may not on remand direct the administrative 
tribunal to amend or change its findings.** 

Costs and attorneys fees. Costs are taxed or 
awarded in accordance with statute.*^ Under some 
statutes attorney’s fees are to be fixed by the 
court,*® but under statutes providing that attome 3 r’s 
fees are to be fixed or approved by the administra¬ 


tive agency, it is error for the court to fix or ap¬ 
prove the fees or provide for the payment thereof.** 
Where the case is tried de novo in the court after 
refusal of benefits by the administrative agency, the 
court must comply with statutory provisions in 
rendering judgment for an attorney’s fees.*"^ 

§ 234. -Further Review 

The Judgment of the court on review of the award 
OP decision of an administrative tribunal in unemploy¬ 
ment compensation proceedings Is ordinarily subject to 
further review by a higher court. 

The judgment of the court on review of the 
award or decision of an administrative tribunal in 
unemplo 3 rment compensation proceedings is ordi¬ 
narily subject to further review ly a higher court 
tmder the unemplojmient compensation law or un¬ 
der the general rules governing appeals in civil 
cases.** General rules as to the amount that must 
be involved before an appellate court may acquire 
jurisdiction of an appeal may be applied.** The 
fact that the lower court did not have jurisdiction 
has been held not to warrant a dismissal of an ap¬ 
peal.*® The pa 3 rment of benefits in accordance with 


79. Wash.—^Andreas v. Bates, 128 P. 
2d 300, 14 Wash.2d 322. 

no. Pa.—General Elec. Co. v. Unem¬ 
ployment Compensation Board of 
Review, 63 A.2d 819, 160 Fa.Siiper. 
636. 

81. Pa.—^Levine v. Unemployment 
Compensation Board of Review, 86 
A.2d 634, 170 Pa.Super. 401. 

82. Ind.—State ex reL Standard OH 
Co. V. Review Board of Ind. Em¬ 
ployment Sec. Division, 101 N,D.2d 
60. 

83. Ind.—^Braschler v. Review Board 
of Ind. Employment Sec. Division, 
90 N.B.2d 362, 120 Ind.App, 294. 

Oha&fiTe in personnel of adzninlstza- 
tive trlhonal 

Where two of three members of 
origrinal panel of unemployment com¬ 
missioners were no longer unemploy¬ 
ment commissioners, on remand of 
unemployment case, panel would be 
directed to hear case de novo and 
to make its own finding and award In 
conformity with principles announc¬ 
ed in court's opinion.—^Lanyon v. Ad¬ 
ministrator, Unemployment Compen¬ 
sation Act, 89 A.2d 658, 139 Conn. 20. 

84b Claimant 

Circuit Court properly taxed the 
costs of unemployment compensation 
proceeding In the circuit court 
against unsuccessful claimant—^Mor¬ 
rison V. Department of Indus. Rela¬ 
tions, 48 So.2d 72, 36 Ala.App. 476. 
Employer 

Where employer was successful in I 


appeal to supreme court from Judg¬ 
ment granting employees unemploy¬ 
ment benefits, employer would be en¬ 
titled to costs.—^Buzza v. Appeal 
Board of Mich. Unemployment Com¬ 
pensation Commission, 47 X.W.2d 11, 
330 Ml<dL 228. 

86. Ezvoneous reversal by court 
Under statute providing that where 
commissioner’s decision is reversed 
and modified, reasonable attorney’s 
fees, fixed by the court shall be pay¬ 
able out of the unemployment com¬ 
pensation fimd, where superior court 
erroneously reversed and modified de¬ 
cision of imemployment compensa¬ 
tion commissioner denying compen¬ 
sation, statutory attorney's fees 
could not be awarded to claimants ex¬ 
cept to the only claimant whose claim 
was improperly denied by the com¬ 
missioner.—^In re Persons Employed 
at St. Paul & Tacoma Lumber Co., 
110 P.2d 877, 7 Wash,2d 680. 

86. Tenn.—Queener v. Magnet Idills, 
167 S.W.2d 1, 179 Tenn. 416. 

87. Tex.—^Texas Employment Com¬ 
mission V. Brasuell, Civ.App., 236 
S.W.2d 960. 

Snbmissloxi. of issue to Jury 
A plaintiff suing commission for 
unemployment benefits had burden 
of submitting to the Jury cm issue 
of fact with respect to attorney’s 
fees, and the granting of fees to 
plaintiff not submitting issue was er¬ 
ror.—^Texas Employment Commission 
V. Brasuell, supra- 
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Beversal of Judgment for attorney’s 
fees 

The Questions of plaintiff's right 
to unemployment compensation and 
his right to attorney’s fees were sev¬ 
erable, cmd any error in granting at¬ 
torney’s fees required reversal of 
only that part of Judgment and not 
the part of Judgment granting com¬ 
pensation.—^Texas Employment Com¬ 
mission V. Brasuell, supra. 

88. Wash.—^In re FOy, 116 P.2d 646, 
10 Wash.2d 317. 

Further review of decisions of ad¬ 
ministrative tribunals generally see 
Public Administrative Bodies and 
Procedure S 242 et seq. 

Appeal in conformity with general 
law 

In order that an appeal may be 
in “conformity” with the general law 
within the provision of the Unem¬ 
ployment Compensation Act that an 
appeal may be taken from decision of 
the circuit or corporation cou^^t to 
the supreme court of appeals in con¬ 
formity with the general law govern¬ 
ing appeals, It must be in accord¬ 
ance, or In harmony or In agreement 
therewith, since the word “conform¬ 
ity” means “harmony” or “agree¬ 
ment”—^Blankenship v. Unemploy¬ 
ment Compensation Commission, 13 
S.E.2d 409, 177 Ya. 260. 

89. Ya.—^Blankenship v. Unemploy¬ 
ment Compensation Commission, 13 
S.R2d 409, 177 Ya. 250. 

90. Wash.—MacYelgh v. Division of 
Unemplosment Compensation, 142 
P.2d 900, 19 Wash.2d 383. 
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the order o£ the lower court is not a prerequisite to 
an appeal under a statute providing that a petition 
to review the allowance of a claim shall not act 
as a supersedeas or stay.^i 

Appeal by administrative agency. It has been 
held that the administrative body intrusted with the 
administration of the unemployment compensation 
law may appeal from a judgment by the court on 
judicial review of its order or decision,even 
though the order appealed from is one denying com¬ 
pensation to claimant and claimant has defaulted 
in the lower court^^ or has not appealed,®^ but it has 
also been held that where claimant fails to appeal 
from a judgment denying him benefits, such judg¬ 
ment is res judicata and may not be appealed by the 
administrative agency.^® Under some statutes the 
administrative board of review is without power to 
appeal from an adverse decision by the court.^® 

Effect of appeal, A statute providing that a peti¬ 
tion for judicial review shall not act as a super¬ 
sedeas or stay has no reference to an appeal to a 
higher court from the court reviewing the adminis¬ 
trative decision.S7 An appeal from a chancellor’s 
decree in a case involving unemployment compensa¬ 


tion has been held to have the same effect of vacat¬ 
ing the chancellor’s decree as it does in other civil 
cases. 

Record, The record of the proceedings before 
the administrative body should be included in the 
record on appeal.^^ The filing and serving of a 
statement of facts or bill of exceptions may not be 
necessary where a transcript of the record is filed.^ 

Decisions appealable. Under a statute providing 
for an appeal from the “decision” of the district 
court to the highest appellate court, “decision” 
refers to a final disposition of the case and does not 
include interlocutory rulings which are not decisive 
of the case.2 A judgment denying a motion to 
reopen an appeal dismissed for want of prosecution 
is not appealable.3 Payment of the claim involved 
in the litigation does not render the proceeding 
moot where it is provided by statute that paid 
claims shall not be charged to the employer’s ac¬ 
count if the claim is held invalid by the courts^ 

Scope of review. The appellate court is restrict¬ 
ed to a review of the judgment of the lower court 
and it cannot directly review the decision of the 
administrative tribunal.^ The appellate court will 


91. Miss.—Unemployment Compen¬ 
sation Commission of Mississippi v. 
Barlow, 1 So.2d 241, 191 Miss. 166. 

92. Miss.—Unemployment Compen¬ 
sation Commission of Mississippi 
V. Barlow, supra. 

Neb.—Woodmen of the World Life 
Ins. Soa v. Olsen, 2 N.W.2d 863, 
141 Neb. 12. 

Tenn.—Queener v. Magrnet Mills, 167 
S.W.2d 1, 179 Tenn. 416. 

Wash.—^In re Foy, 116 P.2d 546, 10 
Wash.2d 817. 

W.Va.—State v. Mix, 64 S.B.2d 198. 

93. Neb.—^Woodmen of the World 
Life Ins. Soc. v. Olsen, 2 N.W.2d 
853, 141 Neb. 12. 

94. Wash.—In re Foy, 116 P.2d 646, 
10 Wash.2d 817. 

Season for role 

The official charged with the ad¬ 
ministration of the unemployment 
compensation law has an interest in 
the proper construction, interpreta¬ 
tion, and application of the statute 
and in the uniform administration 
In the law, and this interest is suffi¬ 
cient to support his right to ap¬ 
peal even though the funds in his 
hands are not depleted by the de¬ 
cision. 

Neb.—Woodmen of the World Life 
Ins. Soc. V. Olsen, 2 N.W.2d 363, 
141 Neb. 12. 

Wash.—In re Foy, 116 P.2d 645, 10 
Wash.2d 817. 

95. N.C.—In re Mitchell, 16 S.B.2d 
476, 220 N.C. 66. 


96. Okl.—^Board of Review Created 
by Okl. Employment Sec. Act v. 
Codding, 186 P.2d 702, 199 Okl. 281. 

97. Tenn.—State ex rel. United Mine 
Workers of America v. Askew, 140 
S.W.2d 777, 176 Tenn. 234. 

98. Tenn.—State ex rel. United Mine 
Workers of America v. Askew, su¬ 
pra. 

99. Wash.—^In re Foy, 116 P.2d 646, 
10 Wash.2d 817. 

1, Wash.—^In re Foy, supra. 

2. Mass.—Scola v. Director of Divi¬ 
sion of Employment Sec., 98 N.E.2d 
623. 326 Mass. 180. 

Denial of motion to dismiss 
Appeal from denial of board of re¬ 
view’s motion for dismissal of pe¬ 
tition for review by district court 
of board’s determination that peti¬ 
tioners were subject to employment 
security law would not be consid¬ 
ered by supreme Judicial court, since 
denial of motion was not a “deci¬ 
sion” within statute providing for 
appeal from decision of Justice of 
district court directly to the supreme 
judicial court.—Scola v. Director of 
Division of Employment Sec., supra 
SSSnute order granting motion of 
unemployment insurance appeals 
board to dismiss employee’s petition 
for writ of mandate to review deci¬ 
sion denying employee unemployment 
benefits was an appealable order and, 
since order did not provide that it 
was to be followed by a formal or¬ 
der or Judgment, appeal should have 
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been taken from minute order, and 
not from judgment and judgment was 
functus officio and no valid appeal 
could be taken from that judgment. 
—^Holden V. California Employment 
Stabilization Commission, 226 P.2d 
684, 101 Cal.App.2d 427. 

3. Ala.—^Potumlcki v. Waterman S. 
S. Corp., App., 65 So.2d 631. 

4. Ga.—^Ford Motor Co. v. Abercrom¬ 
bie, 62 S.E.2d 209, 207 Ga. 464, con¬ 
formed to 63 S.E.2d 4, 83 GaApp. 
168. 

Va—^Ford Motor Co. v. Unemploy¬ 
ment Compensation Commission, 63 

S.E.2d 28, 191 Va. 812. 

5. Mich.—Godsol v. Michigan Unem¬ 
ployment Compensation Commis¬ 
sion, 5 N.W.2d 619, 302 Mich. 662, 
142 AX..R. 910. 

Wash.—In re Foy, 116 P.2d 645, 10 
Wash.2d 317. 

Oeneral appeal 

(1) On appeal of action determin¬ 
ing right to unemployment compensa¬ 
tion, supreme court is limited to a 
review of circuit court Judgment, 
even though appeal was treated as 
a general appeal.—Intertown Corp. v. 
Appeal Board of Mich. Unemploy¬ 
ment Compensation Commission, 43 
N.W.2d 888. 328 Mich. 363. 

(2) On appeal from judgment in 
certiorari proceeding to review deci¬ 
sion of appeal board of Michigan 
unemployment compensation commis¬ 
sion denying unemployment compen¬ 
sation, the case could be considered 
-as before supreme court on general 
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not ordinarily pass on a question not raised in the 
lower court® if the question is nonjurisdictional,^ 
but the lower court’s lack of jurisdiction will be 
considered on appeal although the question was not 
raised in the lower court.® On appeal from a judg¬ 
ment reviewing an administrative determination, 
where the only exception was to the judgment, the 
only question presented is the sufficiency of the 
record to sustain the judgment.® It has been held 
that the appellate court is not bound by the inter¬ 
pretation of the facts or the law made by the lower 
court,and that it is the duty of the appellate 
court to review the issues of law raised by the 
parties and to determine whether the findings of the 
administrative tribunal were supported by the evi- 
dence.il 

The rule that findings of fact by the administra¬ 
tive tribunal are conclusive in unemployment com¬ 
pensation proceedings and will not be disturbed by 
the courts where supported by the evidence, as 
considered supra § 232 c, applies on further re¬ 
view it is not the function of the appellate court 
on a further appeal to find the facts^® or to sub¬ 
stitute its own judgment for that of the administra¬ 


tive tribunal,but only to determine if the admin¬ 
istrative findings of fact are supported by the evi- 
dence.i® As in the case of civil actions generally, 
the exercise of discretion by a court on review of 
an order of an administrative tribunal in unemploy¬ 
ment compensation proceedings will not be disturbed 
except for abuse of discretion.^® Where the case 
is tried de novo by the court below, its fact findings 
will be upheld if supported by the evidence.17 
Questions of law are reviewable by the appellate 
court!® 

Determination and disposition. Where a judg¬ 
ment incorrectly provides for recovery by claimant 
against the employer, it may be corrected to pro¬ 
vide for recovery against the unemplo 3 mient com¬ 
pensation fund.!® Where the administrative tri¬ 
bunal fails to make findings as to a material fact, 
the court may remand the case to it®® The court 
will not reverse for harmless, nonprejudicial er¬ 
ror.®! 

Costs and attomey^s fees. Where the judgment 
of the lower court is reversed costs may properly 
be awarded to appellant,®® and where the judgment 


appeal.—SV>rd Motor Go. v. Appeal 
Board of Mich., Unemployment Com¬ 
pensation Comznlssion, 26 N.W.2d 686, 
316 Mi<di. 468. 

^EPremmptlon of peaoefol plOketliisr 
On appeal from Judgment of the 
circuit court setting aalde decision of 
Industrial commission that employees 
were not entitled to unemployment 
compensation because they voluntari¬ 
ly refused to cross picket lines, court 
of appeals, in absence of proof to 
the contrary, must presume that pldc- 
ot line was conducted in an orderly 
manner and with no intention to 
violate the law.—^Meyer v. Industrial 
•Commission of Mo., 223 S.VSr.2d 835, 
240 Mo.App. 1022. 

•8. Conn.—^Bigelow Co. v. Wasellk, 60 
A2d 769, 133 Conn. 304. 

Mich.—^Intertown Corp. v. Appeal 
Board of Mich. Unemployment 
Compensation Commission, 43 N. 
W.2d 888, 328 Mich. 363. 

"Mo.—Trianon Hotel Co. v. Keitel, 169 
S.W.2d 891, 350 Mo. 1041. 

"Wash.—^In re Anderson, 235 P.2d 303, 
39 Wash.2d 366—^In re Foy, 116 P. 
2d 546, 10 Wash.2d 817—Mulhausen 
V. Bates, 114 P.2d 996, 9 Wash.2d 
264. 

W.Va.—Wilson v. Hlx, 66 S.B.2d 717. 
V. W.Va.—^McCloud v. 70 S.B. 
2d 689. 

& Wash.—MacVelgh v. Division of 
Unemployment Compensation, 142 
P.2d 900, 19 Wa8h.2d 888. 

9. N.C.—^Employment Sec. Commis¬ 
sion V. Roberts, 62 aE.2d 890, 230 
N.C. 262. 


10. Wash.—Andreas v. Bates, 128 P. 
2d 300, 14 Wash.2d 822. 

11. Wash.—Andreas v. Bates, supra. 

12. Iowa.—Johnson v. Iowa Employ¬ 
ment Sec. Commission, 32 N.W.2d 
786, 239 Iowa 816. 

Miss.—^Mississippi Unemployment 

Compensation Comnadssion v. Avent, 
4 So.2d 296, 192 Miss. 85, sugges¬ 
tion of error overruled 4 So.2d 684, 
192 Miss. 85, appeal dismissed 
Avent V. Mississippi Unemployment 
Compensation Commission, 62 S.Ct. 
947, 316 U.S. 641, 86 liwBd. 1727. 
S.C.—Johnson v. Pratt, 20 S.E.2d 866, 
200 S.C. 816. 

Wash.—^In re Foy, 116 P.2d 646, 10 
Wash,2d 317. 

OPlndings upheld by lower court 
are binding on further appeal.— 
Adams v. American Lava Corp., 216 
S.W.2d 728, 188 Tenn. 69—^Ezell v. 
Hake, 198 S.W.2d 809, 184 Tenn. 319. 

13. Kan.—Craig v. Kansas State La¬ 
bor Com’r, 121 P.2d 203, 154 

691. 

lA Mass.—Wagstaff v. Director of 
Division of Employment Security, 
79 N.E.2d 8, 822 Mass. 664. 

15. K a n .—Craig v. Kansas State La¬ 
bor Com’r, 121 P.2d 208, 154 Kan. 
691. 

Mo.—^National School of Aeronautics 
V. Division of Employment Secur¬ 
ity in Dept, of Labor and Industrial 
Relations, App., 226 S.W.2d 98— 
Meyer v. Industrial Conunission of 
Mo., 223 S.W.2d 885, 240 MoApp. 
1022. 


Wash.—In re Foy, 116 P.2d 645, 10 
Wash.2d 317. 

16. Tenn.—^Bzell v. Haka 198 S.W. 
2d 809, 184 Tenn. 319. 

17. Conn.—American Sumatra To¬ 
bacco Corporation v. Tone, 16 A. 
2d 80, 127 Conn. 132. 

1& Mass.—Wagstaff v. Director of 
Division of Emplo 3 nnent Security, 
79 N.E.2d 3, 322 Mass. 664. 
Admitted facts 

Where facts Involved in proceed¬ 
ings on application for unemploy¬ 
ment benefits were admitted, supreme 
court was not bound by conclusions 
of either the trial court or the em¬ 
ployment security commission but 
could draw its own legal conclusions 
from admitted facts.—^Mountain 
States Tel. & Tel. Co. v. Sakrison, 
226 P.2d 707, 71 Ariz. 219. 

19. Ala.—^Alabama Mills v. Camley. 
44 So.2d 622, 35 Ala.App. 46, 14 A. 
L.R.2d 1301, certiorari denied 44 So. 
2d 627, 258 Ala. 426. 

20. Conn.—Almada v. Administrator, 
Unemployment Compensation Act. 
77 A.2d 765, 137 Conn. 380. 

21. N.C.—In re State ex rdL Em¬ 
ployment Sec. Commission, 68 SJS. 
2d 811, 284 N.a 651. 

Ohio.—^Brown-Brockmeyer Oo. v. 

Board of Review, Bureau of Uhem- 
ployment Compensation, 46 NJBL2d 
152, 70 Ohio App. 870. 

22. Employer 

Where Judgment of ctrcnit court 
reversing a decision of unemplosrment 
compensation commission holding 


352 



81 C. J. S. SOCIAL SECURITY AND PUBLIC WELFARE §§ 234-236 


is affirmed costs may properly be awarded to ap¬ 
pellee, 23 but where a public question concerning the 
unemployment compensation statute has been in¬ 
volved the court may refuse to assess costs.2^ The 
appellate court will not consider a motion that 
costs of printing briefs on the appeal be paid by 
the administrator as part of the expense of ad- 

G. ACTIONS; 

§ 235. In General 

Appropriate actions and suits concerning unemploy¬ 
ment compensation may be maintained In proper cases. 

In proper cases appropriate actions, suits, or 
proceedings concerning unemployment compensa¬ 
tion may be maintained.^? A suit in equity may 
lie where the case presents matters of equitable 
cognizance.38 On the other hand, actions or pro¬ 
ceedings which are expressly prohibited by statute 
may not be maintained.3S 

§ 236. Primary Jurisdiction; Exhaustion of 
Administrative Remedies 

A litigant ordinarily may not resort to the courts 
for relief as to matters concerning unemployment com¬ 
pensation until the administrative remedies provided by 
the unemployment compensation statute have been in¬ 
voked and exhausted. 


ministering the statute where it has no power to 
exercise original jurisdiction.25 

Compensation to the employer's counsel for serv¬ 
ices rendered in successfully resisting an appeal by 
the claimant has been held to be a proper charge 
against the unemplojrment compensation fund.26 

INJUNCTIONS 

Under the rules discussed in Public Administra¬ 
tive Bodies and Procedure §§ 40-46, until the ad¬ 
ministrative remedies provided by the unemploy¬ 
ment compensation statute have been invoked and 
exhausted a litigant ordinarily may not resort to 
the courts for relief as to matters concerning un¬ 
employment compensation.®® Especially will the 
courts decline to entertain an independent action 
affecting proceedings before the administrative 
agency where the statute provides for an orderly 
judicial review of the agency's rulings.®^ The rule 
requiring the exhaustion of administrative remedies 
requires not only the initiation of the prescribed 
administrative procedures, but also an exhaustion 
of such remedies,®® and the courts will not interfere 
with uncompleted administrative proceedings.®® 


that employer was exempt from the 
Unemployment Compensation Act was 
reversed by the supreme court on 
appeal by employer, employer was 
awarded costs.—^Michigan Unemploy¬ 
ment Compensation Commission v. 
Appeal Board of Mich. Unemploy¬ 
ment Compensation Commission, 50 
N.W.2d 756, 8S2 Mich. 194. 

23. AjBSnuaxLce of dedslou allowing 
oompensatlozL 

Mich.—Jones v. Appeal Board of 
Mich. Unemployment Compensation 
Commission, 52 N.W.2d 655, 382 
Mich. 691. 

24. Mich.—^Nordman v. Calhoun, 51 
N.W.2d 906, 832 Mich. 460. 

25. Conn.—-Winchester Repeating 

Arms Co. v. Radcliffe, 66 A2d 1, 
184 Conn. 164. 

26. Wash.—In re Baxter, 160 P.2d 
1022, 23 Wash.2d 935—In re Jullin, 
160 P.2d 1023, 23 Wash.2d 1. 

27. Tex.—T 6 X a s Unemployment 

Compensation Commission v. Met¬ 
ropolitan Building & Loan Ass’n, 
Clv.App., 189 S.W.2d 809, error re¬ 
fused, certiorari denied Metropoli¬ 
tan Bldg. & Loan Ass’n v. Texas 
Unemployment Compensation Com¬ 
mission, 61 S.Ct 140, 811 n.S. 701, 
85 L.Ed. 464. 

Judicial review of proceedings of ad¬ 
ministrative agency see supra SS 
226-234. 
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Mandamus see Mandamus 85 122 g; 

210 . 

Zidmltatlon of actions 
The limitation periods prescribed 
in the Unemployment Insurance Act 
are intended to apply only to ac¬ 
tions brought thereunder.—-W. R. 
Grrace & Co. v. California Employ¬ 
ment Commission, 151 iP.2d 215, 24 
Cal.2d 720. 

Complaint held insufficient 
U.S.—Studio Carpenters Local Union 
IN'o. 946 V. Loew’s, Ina, C.A.Cal., 182 
F.2d 168, certiorari denied 71 S. 
Ct 64, 840 U.S. 828, 95 L.Ed. 608, 
rehearing denied 71 S.Ct. 194, 840 
U.S. 885, 95 L.ECL 643. 

28. Pa.—^Bayuk Cigars v. Chesnut, 
Com.Pl., 64 Pa.Dist ft Co. 109, 
67 Dauph.Co. 9. 

Tex.—^Texas Unemployment Compen¬ 
sation Commission v. Metropolitan 
Building & Loan Ass'n, ClvApp., 
139 S.W.2d 809, error refused, cer¬ 
tiorari denied Metropolitan Bldg, 
ft Loan Ass’n v. Texas Unemploy¬ 
ment Compensation Commission, 61 
S.Ct 140, 811 U.a 701, 85 L.Ed. 
464. 

29. Cal.—Modem Barber Colleges v. 
California Employment Stabiliza¬ 
tion Commission, 192 P.2d 916, 31 
CaL2d 720. 

80. CaL—Hill Y. Brisbane, 151 P.2d 
678, 66 Cal.App.2d 16. 

N.GL—Unemployment Compensation 
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I Commission v. J. M. Willis B. ft B. 
Shop, 15 S.E.2d 4, 219 IST.C. 709— 
Prudential Ins. Co. of America v. 
Powell, 8 S.E.2d 619, 217 N.a 496. 
Tenn.—^Tennessee Enamel Mfg. Co. 
V. Hake, 194 S.W.2d 468, 183 Tenn. 
616. 

Jurisdictional requirement 
In some Jurisdictions the rule of 
exhaustion of administrative reme¬ 
dies Is a Jurisdictional prerequisite 
to resort to courts and not a mere 
matter of discretion.—^Abelleira v. 
District Court of Appeal, Third Dlst, 
109 P.2d 942, 17 Cal.2d 280, 182 A 
L.R. 715—Hill V. Brisbane, 161 P.2d 
578, 66 Cal.App.2d 15—Louis Eckert 
Brewing Co. v. Unemployment Re¬ 
serves Commission, 119 P.2d 227, 47 
Cal.App.2d 844. 

3L Ky.—Kentucky Unemployment 

Compensation Commission v. Che- 
nault ft Orear, 174 S.W.2d 767, 295 
Hy. 662. 

Judicial review of proceedings of ad¬ 
ministrative agency see supra S9 
226-234. 

32. Cal.—Abellelra v. I>lstrlct Court 
of Appeal, Third District, 109 P. 
2d 942, 17 Cal.2d 280, 132 AL.R. 
716—Louis Eckert Brewing Co. t. 
Unemployment Reserves Commis¬ 
sion, 119 P.2d 227, 47 CalApp.2d 
844. 

38. Cal.—Matson Terminals v. Cal¬ 
ifornia Xknployment Commission, 



s§ 236-238 

Where provision is made for an administrative re¬ 
view of an administrative ruling, such review usual¬ 
ly must first be sought and exhausted before the 
courts will intervene.^^ Where the administrative 
remedies have been exhausted, the litigant may 
then seek judicial relief in a proper case.25 

§ 237. Injunctions 

In the absence of a statute to the contrary, the courts 
may afford Injunctive relief In connection with unem¬ 
ployment compensation. 

In a proper case the courts may afford injunctive 
relief in connection with unemployment compensa- 
tion.86 Accordingly, the courts in a proper case 
may restrain unemployment compensation agencies 
and ofl5cials,87 except to the extent that injunctive 
relief may be forbidden by statute.®® When pro¬ 
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ceedings are pending before an unemployment 
compensation agency, the courts ordinarily will not 
restrain the prosecution of such proceedings or 
attempt by the injunctive process to control the 
conduct of such proceedings.®® Thus, the courts 
usually will not interfere by injunction to control 
a pending proceeding on a claim for compensation.^^ 
Furthermore, where the agency has made its final 
determination and an appeal to the appropriate court 
has been taken from such determination and is 
pending, an independent suit for injunctive relief 
ordinarily will not lie where the court to which the 
appeal has been taken has jurisdiction to grant the 
injunctive relief sought.-*^ The general rules gov¬ 
erning the practice and procedure in injunction 
suits ordinarily are applicable.^® 
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§ 238. In General 

Under the various unemployment compensation stat¬ 
utes provision Is made for the creation of an unemploy¬ 
ment compensation fund and an unemployment admin¬ 
istration fund. 


Provision is made by the various state unemploy¬ 
ment compensation statutes for the creation of an 
unemployment compensation fund,^® consisting of 
contributions collected from employers, and, under 


161 P.2d 202. 24 Cal.2d 695—Mat-1 
covicli V. California Employment 
Commission. 148 P.2dl 118, 64 Cal. 
App.2d 40. 

3d. Bevlev by employineiLt oommla- 
■ion 

CaL—Abellelra v. District Court of 
Appeal, Third Dish, 109 P.2d 942, 
17 Cal.2d 280, 132 AJUR. 716. 

85. Cal.—-Whitcomb Hotel v. Call- 
fomla Employment Commission, 
151 P.2d 238, 24 Cal.2d 768, 166 A. 
Ij.R. 406—-W. R. Orace & Co. v. Cal¬ 
ifornia Employment Commission, 
161 P.2d 216, 24 CaL2d 720—Ameri- 
can-Hawaiian S. S. Co. v. Califor¬ 
nia Employment Commission, 161 
P.2d 218, 24 Cal.2d 716—^Bodinson 
Mfff. Co. Y. California Employment 
Commission, 109 P.2d 936, 17 Cal. 
2d 821. 

86. Tex.—T e x a s Unemployment 

Compensation Commission v. Met¬ 
ropolitan Building & lioan Ass’n. 
Clv.App., 139 S.W,2d 309, error 
refused, certiorari denied Metropol¬ 
itan Building: & l^an Ass’n v. Tex¬ 
as Unemployment Compensation 
Commission, 61 S.CL 140, 811 U.S. 
701, 86 L.Ed. 464. 

Injunction to restrain collection of 
contribution or tax see supra § 161. 

87. Pa.—^Bayuk Cigars y. Chesnut, 
Cozn.Pl., 64 Pa.Dlst & Co. 109, 67 
Dauph.Co. 9. 

InJunctiYe relief against: 
Administrative decisions general¬ 
ly see Public Administrative Bod¬ 
ies and Procedure S 172. 


Public officers, boards, and agencies 
generally see Injunctions | 108 
et seq. 

38. CaL—^Modern Barber Colleges v. 
California Employment Stabiliza¬ 
tion Commission, 192 P.2d 916, 81 
Cal. 720—^Louls Eckert Brewing Co. 
v. Unemployment Reserves Com¬ 
mission, 119 P.2d 227, 47 CaJ.App. 
2d 844. 

39. Ey.—Enntucky Unemployment 
Compensation Commission v. Che- 
nault & Orear, 174 S.W.2d 767, 295 
Ey. 662. 

40. Ey.—Eentucky Unemployment 
Compensation Commission v. Che- 
nault & Orear, supra. 

Employees on strike 
Where complainant failed first to 
exhaust administrative remedies pro¬ 
vided by Unemployment Compensa¬ 
tion Act before bringing suit to en¬ 
join commissioner from paying bene¬ 
fits under the act to complainant’s 
employees who were on strike, the 
suit was properly dismissed as pre¬ 
maturely brought.—^Tennessee Enam¬ 
el Mfg. Co. v. Hake, 194 S.W.2d 468, 
188 Tenn. 615. 

41. Ohio.—^Lorain Coal & Dock Co. 
Y. Atkinson, App., 88 N.E2d 82, 
appeal dismissed 85 H.E.2d 738, 
188 Ohio St. 480. 

42. Persons entitled to sue; railroad 
unemployment Insoranoe 

(1) A carrier in order to maintain 
an action against the railroad re¬ 
tirement board to enjoin the board 
from paying out unemployment in¬ 
surance benefits out of the fund must 
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show that it has sufficient Interest 
in the fund to be a person suffering 
legal wrong, or to be adversely af¬ 
fected or aggrieved by the action of 
the board in granting the unemploy¬ 
ment claims and it is not sufficient 
that the carrier as a member of the 
public desires the law to be cor¬ 
rectly administered.—^Railway Exp. 
Agency v. Eennedy, C.A.I11., 189 F. 
2d SOL 

(2) A carrier was not entitled to 
maintain an action against the rail¬ 
road retirement board to enjoin the 
board from paying out unemployment 
insurance benefits out of the fund 
to employees of the carrier for time 
lost because of a strike where the 
only injury of which the carrier was 
complaining was a future possibility, 
the individual claims were compara¬ 
tively small, and could not possibly 
affect contributions by carriers for 
the current years since the carrier 
failed to show that it was an **ag- 
grieved” party even if right to judi¬ 
cial review existed.—Railway Exp. 
Agency v. Eezmedy, supra. 

43. Cal.—Gillum v. Johnson, 62 P.2d 
1037, 7 Cal.2d 744, 108 A.L..R. 695, 
rehearing denied 63 P.2d 810, 7 
Cal.2d 744, 108 AL.R. 595. 

Conn.—Almada v. Administrator, Un¬ 
employment Compensation Act, 77 
A2d 766, 137 Conn. 880—^Dowe v. 
Egan, 48 A2d 736, 133 Conn. 112. 
Ga.—^Ford Motor Co. v. Abercrombie, 
62 S.E.2d 209, 207 Ga. 464, con¬ 
formed to 63 S.E2d 4, 83 Ga.App. 
158. 
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some statutes, of contributions from employees.^^ 
The fund is to be administered in the manner pre¬ 
scribed by the statutes.^® Under some statutes an 
additional or special fund, called an "unemplo 3 niient 
administration fund," is provided for and is in¬ 
tended to be used only for administrative pur¬ 
poses, and consists of all money received by the 
state from the federal government and other sourc¬ 
es, excluding contributions from employers and em¬ 
ployees.^® 

Under the federal Social Security Act, 42 U.S. 
C.A. § 1104, there is established in the treasury of 
the United States a trust fund known as the "un- 
emplo 3 rment trust fund,” and such fund is to be 
invested in accordance with the directions of the 
acL^^ 


Railroad unemployment insurance fund. Under 
the Railroad Unemployment Insurance Act, 4S U.S. 
CA. §§ 360, 361, the secretary of the treasury 
must maintain in the unemployment trust ftmd es¬ 
tablished pursuant to the federal Social Security 
Act, 42 U.S.CA. § 1104, an account known as the 
railroad unemployment insurance accoimt, and there 
is also established in the treasury of the United 
States a fund known as the railroad imemployment 
insurance administration fund.^® 

§ 239. Employers* and Employees* Accounts 

The unemployment compensation agency Is usually 
required by the statutes to keep an account for each 
employer to which contributions are credited and against 
which benefits properly paid to employees are charged. 

The various unemployment compensation statutes 


Mass.—Howes Bros. Co. v. Massa¬ 
chusetts Unemployment Compen¬ 
sation Commission* 5 !N'.E.2d 720, 
296 Mass. 275* certiorari denied 67 
S.Ct. 484* 800 U.S. 657, 81 KEd. 
867. 

Miss.—^Tatum v. Wheeless, 178 So. 
95* 180 Miss. 800. 

H.T.—^In re Munterferlng* 9 N.T.S. 

2d 830* 256 App.Dlv. 161. 

Okl.—State ex rel. Murphy v. Coca- 
Cola Bottlln^r Co.* 126 P.2d 86* 190 
Okl. 690. 

Pa.—Appeal of School Ulst. of City 
of York, 80 A.2d 808* 867 Pa, 279— 
Commonwealth v. Sun Ray Brugr 
Co.* 61 A.2d 850* 860 Pa, 230. 
R.L—^Rivard v. Bijou Pumiture Co., 
21 A.2d 563* 67 RI. 251* conformed 
to 27 A.2d 853* 68 R.I. 358. 

Validity of statutes provldlngr for 
unemployment compensation funds 
see supra 8 88 e. 

Interest of state 

Under statute creating the Unem¬ 
ployment Compensation Fund by ex¬ 
cise taxes on employers in certain 
businesses and providing for coop¬ 
eration with the federal government 
to ameliorate unemployment, state 
Tihji sufficient property interest* and 
by reason of its declared and extend¬ 
ed fraternal activities* a personal in¬ 
terest in seeing that the fund is col¬ 
lected and properly disbursed.—State 
ex rel. Taylor v. Robison* 88 P.2d 
983* 59 Idaho 485. 

Ownership 

(1) Unemployment insurance fund 
is a state fund.—^In re Torpedo Dress 
Corp. (Levine), 26 N.T.S.2d 971, 176 
Misc. 60* affirmed In re Torpedo 
Dress Corp.* 21 ]Sr.Y.S.2d 138* 259 App. 
Div. 994, appeal denied 22 N.Y.S.2d 
121* 259 App.Div. 1076* affirmed 33 
N.E.2d 554* 286 N.Y. >626* reargument 
and motion denied 84 KJ5j.2d 901* 285 
N.Y. 741. 

(2) Unemployment fund created 
under Railroad Unemployment In¬ 


surance Act is in nature of security 
taxes for benefit of employees and 
the United States is owner of fund* 
accountable only to congress.—^Rail¬ 
way Exp. Agency v. Kennedy* D.C. 
Ill., 95 F.Supp. 788, affirmed, CJL, 189 
F.2d 801. 

44. Cal.—Gillum v. Johnson, 62 P. 
2d 1037* 7 Cal.2d 744, 108 AJL.JEL 
595* rehearing denied 68 P.2d 810, 
7 Cal.2d 744* 108 A.KR. 695. 

Iowa,—^Burlin^on Truck Lines* Inc. 
V. Iowa Employment Security 
Commission* 32 N.W.2d 792, 239 
Iowa 752. 

Ky.—Kentu<^y Color & Chemical Co. 
V. Barnes. 162 S.W.2d 581* 290 Ky. 
681—Unemployment Compensation 
Commission v. Savage, 140 S.W.2d 
1073* 283 Ky. 301. 

Mass.—^Howes Bros. Co. v. Massa¬ 
chusetts Unemployment Compen¬ 
sation Commission* 5 N.E.2d 720* 
296 Mass. 276* certiorari denied 67 
S.Ct. 434* 300 U.S. 667, 81 L.Ed. 
867. 

N.Y.—^In re Munterferlng, 9 N.Y.S.2d 
830, 256 App.Div. 151. 

Fa,—Commonwealth v. Sun Ray Drug 
Co.* 61 A.2d 350, 860 Pa, 230. 

45. Mass.—Howes Bros. Co. v. Mas¬ 
sachusetts Unemployment Compen¬ 
sation Commission* 5 TT.E.2d 720, 
296 Mass. 275* certiorari denied 57 
S.Ct. 484, 300 U.S. 667* 81 L.Ed. 
867. 

XTse for administrative purposes 
Statute providing that* if unem¬ 
ployment compensation commission 
was prevented from transferring rail¬ 
road workers* contributions to feder¬ 
al railroad unemployment insurance 
account, it might pay administra¬ 
tive expenses under the act from 
pooled account to an amount equal 
to railroad workers* contributions 
was invalid as violating the constitu¬ 
tional provision against diversion of 
tax funds, notwithstanding the em¬ 
ployers might sustain additional 
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hardship since sums contributed 
could be expended only for unem¬ 
ployment benefits.—Unemployment 
Compensation Commission v. Savage, 
140 S.W.2d 1078* 283 Ky. 801. 

46. Cal.—Gillum v. Johnson* 62 P. 
2d 1037, 7 Cal.2d 744* 108 A.L.R. 
595, rehearing denied 68 P.2d 810* 
7 Cal.2d 744, 108 A.L.R. 595. 

Conn.—Dowe v. Egan, .48 A,2d 785, 
188 Conn. 112. 

Mass.—Howes Bros. Co. v. Massachu¬ 
setts Unemployment Compensation 
Commission* 5 N.E.2d 720, 296 

Mass. 275* certiorari denied 57 S. 
Ct 434* 800 U.S. 657* 81 L.Ed. 867. 

R. L—Rivard v. Bijou Furniture Co.* 
21 A.2d 663* 67 R.L 261* conformed 
to 27 A.2d 858* 68 R.L 858. 
Federal portion of unemployment 

tax, now imposed under the Internal 
Revenue Code* 26 U.S.C.A, 5 1600* 
may be used to help states pay ad¬ 
ministrative expenses.—^People v. U. 

S. * Ill., 66 S.Ct. 841, 828 U.S. 8, 90 
L.Ed. 1049. 

47. U.S.—Commonwealth of Massa¬ 
chusetts V. U. S.* Mass.* 68 S.Ct. 747* 
333 U.S. 611* 92 L.Ed. 968—Chas. 
C. Steward Mach. Co. v. Davis* Ala,* 
57 S.Ct 883* 801 U.S. 548* 81 L.Ed. 
1279* 109 A.L.R. 1293. 

Cal.—Gillum v. Johnson, 63 P.2d 810* 
7 Cal.2d 714, 108 A.L.R. 695. 

Mass.—^ECowes Bros. Co. v. Massa* 
chusetts Unemployment Compensa¬ 
tion Commission* 6 X.E.2d 720, 296 
Mass. 276, certiorari denied 57 S. 
Ct. 434, 300 U.S. 657* 81 L.Ed. 867. 
Fa,—^Appeal of School Dist. of City 
of York* 80 A.2d 803* 367 Pa, 279. 

48. XTature of fond 
Unemployment fund is in nature of 

security taxes for benefit of em¬ 
ployees and United States is owner 
of fund* accountable only to congress, 
and employer had no pecuniary inter¬ 
est therein.—Railway Exp. Agency v. 
Kennedy, D.C.I11., 95 F.Supp. 788* 

I affirmed* O.A,, 189 F.2d SOL 



§§ 239-240 


SOCIAL 8JECUBITT AND PUBLIC WELFARE 


81 c.j.a 


usually require the administering agency to keep 
a separate account for each employer to which his 
contributions are credited.^® Under some of these 
statutes the agency is also required to maintain a 
pooled account and all employees’ contributions are 
credited to this account®® 

Charging benefits paid against account. The stat¬ 
utes usually make provision for the charging of 
benefits paid to tmemployed individuals against the 
employer’s account®^ Under some statutes bene¬ 
fits paid to an eligible individual are charged against 
the account of his employers in the inverse chrono¬ 
logical order in which the emplo 3 anent of such in¬ 
dividual occurred commencing with his last em- 
ployer.®2 Such benefit pa 3 mients are to be charged 
against the account as are designated by the stat¬ 
ute®® and benefits improperly paid should not 
be charged.®^ Thus, benefits paid without giving 
the employer the notice required by statute should 
not be charged.®® Under some statutes the employ¬ 


er is relieved from benefit charges under certain 
conditions,®® as where the unemployment of the 
individuals to whom benefits are paid is due to an 
act of Gk>d, catastrophe not attributable to the 
employer, or by operation of law,®"^ or where bene¬ 
fits are paid to an individual who has left work 
voluntarily for good cause not attributable to the 
employer.®® 

§ 240. Transfer of Fund 

Money coming Into the state unemployment com- 
pensation funds other than such amount as may cur¬ 
rently be required must be transferred to, and deposited 
in, the federal unemployment trust fund. 

The state unemplo 3 rment compensation statutes 
usually direct that the money in the state unem¬ 
ployment compensation fund other than that cur¬ 
rently required shall be deposited in the federal 
unemployment trust fund established under the 
federal Social Security Act,®® and under the federal 


4S. Ark.—-Lion OH Reflnizisr Co. v. 
McCain, 166 S.W.2d 249, 204 Ar]c. 
995. 

Iowa.—^Burllnston Truck Liines, Inc. 

V. Iowa Employment Security 
Commission, 82 N.W.2d 792, 289 
Iowa 762. 

Ky.—Unemployment Compensation 

Commission v. Savage, 140 S.W.2d 
1078, 288 Ky. 801. 

Hass.—Howes Bros. Co. ▼. Massa- 
ckusetts Unemployment Compensa¬ 
tion Commission, 5 H.E.2d 720, 296 
Hass. 275, certiorari denied 67 S. 
Ct. 484, 300 U.S. 667, 81 X..Ed. 867. 
Hich.—Ned's Auto Supply Co. v. 
Hichigran Unemployment Compen¬ 
sation Commission, 20 N.W.2d 813, 
818 Hicli. 66. 

N.H.—Seavey Hardware Co. v. BUey, 
67 A.2d 430, 95 N.H. 602. 

60. Ky.—Kentucky Color & Chemical 
Co. V. Barnes, 162 S.W.2d 631, 290 
Ky. 681—^Unemployment Compen¬ 
sation Commission v. Savagro, 140 

’ S.W.2d 1073, 283 Ky. 301. 

Hatnxe of pooled aooonni; 

Pooled accotint is an Insurance 
fund in which every contrlbutlngr em¬ 
ployee is interested and the interest 
extends to the entire fund comprls- 
Ingr the pooled accoimt and no money 
is to be withdrawn from the fund 
except for the purpose of paylngr ben¬ 
efits.—Unemplosment Compensation 
Commission v. Savage, supra. 

61. Idaho.—In re Potlatch Forests, 
240 P.2d 242, 72 Idaho 291. 

M'inn. —Juster Bros. v. Chiistgau, 7 
N.W.2d 661, 214 Hixm. 108. 

Ho,—Krlsman v. Unemployment 
Compensation Commission, 171 S. 

W. 2d 676, 861 Mo. 18. 

2T.J.—Horsman Dolls ▼. Unemploy¬ 
ment Compensation Commission 82 
A.2d 177, 7 NJ*. 641, appeal dis¬ 


missed 72 S.Ct 201, 842 U.S. 890, 
96 L.Bd.-. 

52. Phrase <'coxnmenoliigr with his 
last employer” in provision of un¬ 
employment compensation law re¬ 
quiring benefits to be charged in¬ 
versely to claimant's employers com¬ 
mencing with his last employer 
means last employer and other em¬ 
ployers who are under the act, and 
does not deprive employee who is 
eligible for benefits from his rights 
by accepting temporary employment 
from an employer not under act.— 
Krisman v. Unemployment Compen¬ 
sation Commission, 171 S.W.2d 676, 
351 Ho. 13. 

53. Idaho.—In re Potlatch Forests, 
240 P.2d 242, 72 Idaho 291. 

Zhnployees engaged in industrial dis¬ 
pute 

Pa.—^Boyertown Burial Ccusket Co. v. 
Commonwecdth, 79 A.2d 449, 866 
Pa. 674. 

Bmployee voluntarily leaving employ 
Pa.—^Bearing Service Co, v. Unem¬ 
ployment Compensation Board of 
Review, 77 A.2d 713, 168 iPa.Super. 
161. 

64. Ark.—Call v. Duten, 244 S.W.2d 
130, 219 Ark. 640. 

56. Ark.—Call v. LiUten, supra. 
ITotlce of redeterm tnatlon 
Ajrk.—Call v. Luten, supra. 

56. Or.—W. A. Woodard Lumber Co. 
V. Unempl 03 anent Compensation 
Commission, 146 P.2d 477, 173 Or. 
838. 

67. Effect Of definition by commis¬ 
sion 

Under statute authorizing commis¬ 
sion to relieve employer from benefit 
charges where unemployment is due 
to "catastrophe" or "operation of 
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law," no definition of the quoted 
terms by the commission has any 
effect if inconsistent with, or con¬ 
tradictory to, the legal meaning 
thereof.—W. A. Woodard Lumber Cow 

V. Unemployment Compensation Cbm- 
mlssion, supra. 

Sale to federal govemment 
Where employer agreed to sell saw¬ 
mill property to the federal govem¬ 
ment after the govemment had 
threatened to condenm the property, 
resulting unemployment of sawmill 
workers was not within unemploy¬ 
ment compensation statute authoriz¬ 
ing relief of employer from benefit 
charges where unemployment is due 
to "catastrophe" not attributable to- 
employer, or to operation of law.—-W. 
A. Woodard Lumber Co. v. Unemploy¬ 
ment Compensation Commission, su¬ 
pra. 

58. Befusal to cross picket line 
Where employees of employer had 

no disagreement with employer as 
to hours, wages, or working condi¬ 
tions, and became unemployed be¬ 
cause they refrained from going 
through a picket line maintained 
against the employer's plant by mem¬ 
bers of a labor union of which the 
employees were not members, a la¬ 
bor dispute did not exist between 
employer and employees, and benefits 
paid to the employees under the stat¬ 
ute were not chargeable to employ¬ 
er's account—State, by Davis, v. 
Ruthbell Coal Co., 66 S.E.2d 549, 133 

W. Va. 819. 

59. Conn.—^Dowe v. Egan, 48 AL.2d 
736, 133 Conn. 112. 

Ky.—Unemployment Compensation 

Commission y. Savage, 140 S.W.2d 
1078, 288 Ky. 801. 

Mass.—^Howes Bros. Co. v. Massachu¬ 
setts Unemployment Compensation 
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act the secretary of the treasury of the United 
States is authorized and directed to receive and 
hold in the federal unemployment trust fund all 
money deposited therein by a state agency from a 
state unemployment fund.®® The federal govern¬ 
ment acquires no vested interest in the unemploy¬ 
ment trust fund;®i the secretary of the treasury 
is a trustee of the fund and the state unemployment 
compensation agency is the beneficiary of the 
trust.®2 Where railroad employees became eligible 
to receive benefits under the federal Railroad Un¬ 
employment Insurance Act and ceased to be cov¬ 
ered by the state unemployment compensation stat¬ 
ute, a statutory provision authorizing the state 
agency to effect a transfer of the contributions in 
the state fund paid by the railroad employees to 
the federal government is invalid under a consti¬ 
tutional provision specifying that no tax levied and 
collected for one purpose shall ever be devoted to 
another purpose.®^ 

§ 241. Pa3nii«nts from Fund 

The unemployment compensation fund should be dlt- 


§§ 240-242 

bursed only In strict accordance with the terms of the 
statute. 

The unemplo 3 mient compensation fund should be 
disbursed only in strict accordance with the terms 
of the statute.®^ Pa 3 rments out of the tmemploy- 
ment trust fund established by the federal Social 
Security Act, 42 U.S.CA. § 1104, are required to 
be made on requisition of the state agency,®® and 
withdrawals from the federal unemployment trust 
fund of state funds may be only for the purpose of 
paying unemplo 3 nnent benefits.®® 

§ 242. Base Year for Computation of Benefits 

A base year is usually required of an employee be¬ 
fore he may be entitled to benefits in a benefit year. 

Under the various imemplojrment compensation 
statutes a base year is usually required of an em¬ 
ployee before he may enter a benefit year,®^ The 
base year or period is usually defined by the stat¬ 
ute®® as is also the benefit year.®® The base year 
represents a formula by which the amount of the 
benefits to be paid from the fund is determined.*^® 
In the absence of a provision in the statute, the 


Commission, 5 K.S.2d 720, 296 Mass. 
275, certiorari denied 67 S.Gt. 434, 
800 U.S. 657, 81 L.Ed. 867. 

Miss.—^Tatum v. Wheeless, 178 So. 
95, 180 Miss. 800. 

Tex.—^LfSlly v. State, Clv.App., 138 
S.W,2d 1111. 

Federal act xeaulres deposit of 
moneys in unemployment trust fund. 
—^Rivard v. Bijou Furniture Co., 21 
A.2d 563, 67 R.I. 251, conformed to 
27 A.2d 853, 68 R.I. 358. 

6a U.S.—Chas. C. Steward Mach. 
Co. V. Davis, Ala., 67 S.Ct. 883, 301 
U.S. 548, 81 L.Ed. 1279, 109 A.L.R. 
1293. 

Pa.—^Appeal of School Dist. of City 
of York, 80 A.2d 803, 367 Pa. 279. 

61. Mass.—^Howes Bros. Co. v. Mas¬ 
sachusetts Unemployment Compen¬ 
sation Commission, 5 N.K2d 720, 
296 Mass. 275, certiorari denied 57 
S.Ct 434, 300 U.S. 667, 81 L.Bd. 
867. 

62. R.I.—^Rivard V. Bijou Furniture 
Co., 21 A.2d 663, 67 B.I. 261, con¬ 
formed to 27 A.2d 853, 68 R.I. 358. 

63. Ky.—Unemployment Compensa¬ 
tion Commission v. Savagre, 140 S. 
W.2d 1073, 283 Ky. SOI. 

Interest 

The statute relatingr to transfer of 
a certain amount by federal secretary 
of the treasury to the railroad un- 
emplosrment insurance account out of 
interest thereafter credited to ac¬ 
count of state in unemployment trust 
fund is violative of constitutional 
prohibition agralnst devotion to an¬ 
other purpose of tax levied and col¬ 
lected for one purpose, on ground 


that Interest was a tax, notwith¬ 
standing increased burden might be 
cast on employers within state by 
withholding of federal funds from 
the state for assistance in adminis¬ 
tration of the Unemployment Com¬ 
pensation Act—Kentuclcy Color & 
Chemical Co. v. Barnes, 162 S.W.2d 
531, 290 Ky. 681. 

64. Conn.—Almada v. Administrator, 

Unemployment Compensation Act 

77 A2d 765, 137 Conn. 380. 

Begistration with comptroller 

(1) Under the Unemployment Com¬ 
pensation Law provision with respect 
to the disbursement of benefits from 
the unemployment compensation fund 
by the administrator, orders by the 
administrator for the withdrawal of 
funds from the unemployment bene¬ 
fit account must be registered in the 
office of the comptroller in accord¬ 
ance with the requirement contained 
in the general statutes.—^Dowe v. 
Egan, 48 A.2d 736, 133 Conn. 112. 

(2) Under the Unemployment Com¬ 
pensation Act provision respecting 
the disbursement of benefits from ^ 
the Unemployment Compensation 
Fund by the administrator which im¬ 
posed no duty on the comptroller to 
Inform the state treasurer that an or¬ 
der has been registered for the pay¬ 
ment of funds, or on the treasurer 
when presented with an order, which 
bears no evidence of having been so 
registered to cause it to be presented 
in the comptroller's office, the person 
seeking payment or some person in 
his behalf must see that It is so 
presented.—^Dowe v. Egan, supra. 
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65. Ky.—Unemployment Compensa¬ 
tion Commission v. Savage, 140 S. 
W.2d 1073. 283 Ky. 801. 

Mass.—^Howes Bros. Co. v. Massa¬ 
chusetts Unemployment Compensa¬ 
tion Commission, 5 N.E.2d 720, 296 
Mass. 275, certiorari denied 57 S. 
Ct. 434, 800 U.S, 667, 81 L.Bd. 867. 

Pa.—Appeal of School Dist. of City 
of York, 80 A.2d 803, 367 Pa. 279. 

ea U.S.—^People V. U. S., HI., 66 S. 
Ct 841, 328 U.S. 8, 90 L.Ed. 1049. 

67. N.Y.—Redlich v. Corsi, 88 N.Y.S. 
2d 868, 275 App.Div. 177, appeal 
denied 91 lsr.T.S.2d 672, 276 App.Div. 
1004. 

Pa.—Commonwealth v. Sun Ray Drug 
Co., 61 A.2d 350, 860 Pa. 230. 

68. Ill.—Billett V. Gordon, 69 ]Sr.B. 
2d 812, 389 Ill. 454. 

Minp.—^Juster Bros. v. Christgau, 7 
M’.W.2d 601, 214 Minn. 108—Bielke 
V. American Crystal Sugar Co., 288 
N.W. 684, 206 Minn. 308. 

N.T.—In re Binns, 79 N.Y.S.2d 808, 
273 App.Div. 634. 

Pa.—Commonwealth v. Sun Ray Drug 
Co., 61 A.2d 350, 360 Pa. 230. 

69. Minn.—Juster Bros. v. Christgau, 
7 N,W.2d 601, 214 Minn. 108—Biel¬ 
ke v. American Crystal Sugar Co., 
288 N.W. 684, 206 Minn. 308. 

N.Y.—In re Binns, 79 N.T.S.2d 808, 
273 App.Div. 634. 

70. Pa.—Commonwealth v. Sun Ray 
Drug Co., 61 A.2d 350, 360 Pa. 280 
—^Bearing Service Co. v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 77 A.2d 713, 168 Pa.Super. 
161. 
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base year is without reference to employment with 
any designated employer,and an employee’s rec¬ 
ord of employment for the required period of time, 
irrespective of where employed, fulfills the statutory 
requirement with respect to his base year ^2 

§ 243. Amount and Period of Compensation 

An eligible unemployed individual la entitled to be 
paid compensation or benefits in such amount and for 
such period of time as are fixed by the unemployment 
compensation statutes. 

The unemployment compensation statutes usually 
fix the amount of compensation or benefits to which 
an eligible unemployed person is entitled.^® Under 
some statutes each eligible individual who is un¬ 
employed in any week shall be paid an amount 
equal to his weekly benefit rates less any renumera¬ 
tion in excess of a certain sum paid or payable to 
him for such week.74 The period during which 
compensation is to be paid depends on the terms 
of the statute.^® Under some statutes the period 
of compensation is determined by the cause of un- 
emplo3rment,7® as, for instance, compensation some¬ 
times is payable for a lesser number of weeks where 
the employee is discharged for just cause^^ or 
voluntarily quits his work without just cause but 
under other statutes while payment is postponed 


for a certain period of time because of a disquali¬ 
fying condition, such as a discharge for ordinary 
misconduct, the disqualifying conditions do not re¬ 
duce the amount of benefits which may be received 
in any benefit year.^S 

Suspension of payments. Payment of compensa¬ 
tion or benefits to an unemployed person may be 
suspended in accordance with statutory regula¬ 
tions.®® Where authorized by statute a superior ad¬ 
ministrative ofiicer or agency may stop payment of 
benefits by vacating the decision of the inferior ad¬ 
ministrative officer awarding compensation.®^ 

§ 244. -Forfeiture of Benefits 

' Unemployment compensation benefits may be forfeit¬ 
ed In accordance with statutory regulations. 

Under some unemployment compensation statutes 
provision is made for the forfeiture of compensa¬ 
tion or benefits otherwise payable to unemployed 
persons.®® Thus, under some statutes a claimant 
who has wilfully made a false statement or repre¬ 
sentation in order to obtain any benefit forfeits 
benefits which he otherwise would have been enti¬ 
tled to receive, for at least a certain number of 
days and not more than a specified number of days 
following discovery of such offense.®® Such stat- 


71. Pa.—Commonwealth v, Sxm Ray 
Dnisr Co., 61 A.2d 850, 360 Pa. 230 
—^Bearln^r Service Co. v. Unem¬ 
ployment Compensation Board of 
Review, 77 A.2d 713, 168 Pa.Super. 
161. 

72. P€L—Commonwealth v. Sun Ray 
Drusr Co., 61 A.2d 860, 360 Pa. 230 
—^Bearing Service Co. v. Unemploy¬ 
ment Compensation Board of Re¬ 
view, 77 A.2d 713, 168 Pa.Super. 
161. 

73. N. J.—Draus v. Board of Review, 
Division of Employment Sec., Dept, 
of Labor & Industry, 80 A.2d 316, 
13 N.J.Sup6r. 281—Curtis v. Liberty 
Restaurant, 66 A.2d 199, 4 NJ’.Su- 
per. 18, afitrmed 68 A.2d 640, 8 N. 
J. 1. 

Neb.—Grand Island Baking Co. v. 

Frantz, 4 N.W.2d 921, 141 Neb. 803. 
Pa.—Sun Shipbuilding & Dry Dock 
Co. V. Unemplosonent Compensation 
Board of Review, 52 A.2d 362, 160 
Pa.Super. 601, reversed on other 
grounds 56 A.2d 254, 358 iPa. 224. 
"Compensated employee” is one to 
whom unemployment compensation 
benefits have been paid in an amount 
eaual to three times his weekly ben¬ 
efit rate in any one benefit year._ 

Boyerto^ Burial Casket Co. v. Com¬ 
monwealth, 79 A.2d 449, 866 Pa. 674. 

74. Bemuneiratlon without perform, 
anoe of service 

Where unemployment benefit stat¬ 
ute provided that unemployed worker 


in any week shall be paid an amount 
equal to his weekly benefit rates less 
any remunerations in excess of three 
dollars, claimant who received wages 
for the Fourth of July, even though 
he performed no services that week, 
was not entitled to full benefits, and 
the day’s wage was properly deduct¬ 
ed from his unemployment benefits.— 
Draus v. Board of Review, Division 
of Employment Sec., Dept, of Labor 
& Industry, 80 A.2d 316, 18 N.J.Super. 
28L 

76. Neb.—Grand Island Baking Co. 
V. Frantz, 4 N.W.2d 921, 141 Neb. 
803. 

Pa.—^Sun Shipbuilding & Dry Dock 
Co. V. Unemployment Compensation 
Board of Review, 52 A.2d 362, 160 
I Pa.Super. 601, reversed on other 
grounds 56 A.2d 254, 358 Pa. 224. 
CommeiLoemeiit 

Payments of benefits allowed by 
state unemployment commission’s ad¬ 
justment unit should start immedi¬ 
ately on referee’s afllrmance of such 
initial determination.—^Matson Ter¬ 
minals V. Caaifomia Employment 
Commission, 161 P.2d 202, 24 Cal.2d 
696—Western Hardwood Lumber Co. 
V. California Employment Commis¬ 
sion, 137 P.2d 76, 58 Cal.App.2d 403. 

76, Ohio.—^Parloo v. Champion Spark 
Plug Co., 61 N.B.2d 313, 145 Ohio 
St 263. 

77. Ohio.—Farloo v. Champion Spark 
Plug Co., supra. 
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78. Ohio.—Farloo v. Champion Spark 
Plug Co., supra. 

79. Neb.—Grand Island Baking Co. 
V. Frantz, 4 N.W.2d 921, 141 Neb. 
803. 

80. "Stop ordccr” 

In proceeding for unemployment 
insurance, evidence that local oflice 
mailed and claimant received *'call- 
in" card giving notice to claimant to 
appear on certain date to register as 
required by Unemployment Insur¬ 
ance Law, but that claimant failed 
to appear as directed, justified “stop 
order” or notice to central office to 
stop claimant’s accumulation of bene¬ 
fit rights.—Volet v. Miller, 19 N.Y.S. 
2d 977, 259 App.Dlv. 948. 

81. Exnployiiient oonunissloa may 
stop payments under an award made 
by adjustment unit of commission 
and affirmed by referee by vacating 
referee’s decision.—^Matson Termi¬ 
nals V. California Employment Com¬ 
mission, 161 P.2d 202, 24 Cal.2d 695. 

82. Cal.—^People v. Armstrong, 224 
P.2d 490, 100 Cal.App.2d Supp. 852. 

N.T.—Claim of Trepper, 106 N.Y.S. 
2d 651, 278 App.Div. 993. 

83- N.Y.—Horvat v. Corsl, 90 N.Y.S. 
2d 606, 275 App.Dlv. 442, affirmed 
91 N.E.2d 726, 300 NY. 704. 

False statement as to: 

(1) Cause of unemployment.— 
Claim of Trepper, 105 NY.S.2d 651* 
278 APP.D1V. 993. 
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utes do not require a criminal intent or proof suffi¬ 
cient to support a conviction for larceny in order 
that a forfeiture may operate against a claimant.®^ 
The officials charged with the proper administra¬ 
tion of the statute are entitled to true statements of 
facts on which to make their determination and, if 
a claimant certifies to a false fact, knowing that 
it is false, the statute authorizes a forfeiture, re¬ 
gardless of claimant’s interpretation of the ultimate 
effect of his false statement.^® 

Under other statutes any individual convicted of 
willfully making a false statement or knowingly 
failing to disclose a material fact to obtain or in¬ 
crease any benefit or payment forfeits any rights 
to benefits after such conviction based on any 
wages paid to him in the calendar quarter in which 
the offense occurred and in all prior calendar 
quarters.® ® Such a statute is penal in its nature®^ 
and may not be applied retrospectively.®® The 
forfeiture thus imposed is a part of the legal penalty 
which the law inflicts as a result of a judgment of 
conviction.®® 


§ 245. — Seasonal Employment 

The extent of a seasonal worker’s right to unemployu 
ment benefits depends on the terms of the statute. 

Under some statutes it is provided that when¬ 
ever in any industry or class of occupation in any 
industry it is customary to operate only during a 
regularly recurring period or periods of less than 
a certain number of weeks in a year, the rights to 
benefits shall apply only to the longest seasonal 
period or periods which are customary in such 
industry or class of employment,®® or that when¬ 
ever the imemployment compensation commission 
finds that because of seasonal conditions it is highly 
impracticable or impossible for the employer to 
operate for a period or periods of one year in 
length and the employer customarily operates only 
during a regularly recurring period or periods of 
less than one year in length, the rights to benefits 
shall apply only to the longest seasonal period or 
periods which are customary in such operation, as 
determined by the commission.®^ The contentions 
that the unemployment compensation fimd may be 
depleted if emplo 3 rment in a particular industry is 
not declared seasonal and that excessive benefit 


(2) Total unemployment—^In re 
Bernstein. 101 N.T.S.2d 926, 278 App. 
Div. 626. 

XjsiposltloiL of forfeiture on snbse- 
Q,uent elalm 

Where claimant made a false state¬ 
ment to obtain a benefit to which 
claimant was then inellsdble because 
of insufficient eamlnsrs in claimant's 
base year, statute permitted forfei¬ 
ture of benefits to be Imposed against 
claimant and applied against claim¬ 
ant later when he again applied for 
benefits in next benefit year,—Claim 
of King, 106 3Sr.T.S.2d 905, 278 App. 
Div. 1036. 

84. N.T.—^In re Bernstein, 101 N.T.S. 
2d 925, 278 App.Dlv. 625. 

85. N.T.—^In re Bernstein, supra. 

86. Cal.—^People v. Armstrong, 224 
P.2d 490, 100 CaI.App.2d Supp. 852. 

87. Cal.—People v. Armstrong, su¬ 
pra. 

88. Cal.—People v. Armstrong, su¬ 
pra. 

89. Cal.—People v. Armstrong, su¬ 
pra. 

Criminal liability for false statement 
or nondisclosure see infra S 261. 

90. Minn.—^Bielke v. American Crys¬ 
tal Sugar Co., 288 N.W. 684, 206 
Minn. 308. 

Seasonal employment as covered by 
unemployment compensation stat¬ 
utes see supra 8 188. 

Allowance on basis of continuous 
emplosrment rather than seasonal em¬ 


ployment Is erroneous.—^Bielke v. 
American Crystal Sugar Co., supra. 

91. Or.—^Layman v. State Unemploy¬ 
ment Compensation Commission, 

117 P,2d 974, 167 Or. 379, 136 A. 

L.H. 1468. 

Term ‘‘seasonal conditions*’ includes 
conditions of weather peculiar to par¬ 
ticular season of year, and is wider 
in scope and meaning than the mere 
words "seasonal occupation" or "sea¬ 
sonal employment.”—^Layman v. State 
Unemployment Compensation Com¬ 
mission, supra. 

Word “customary** should be given 
its commonly understood meaning 
of "habitual," the antithesis of "im- 
wonted," "extraordinary," "rare.”— 
Dayman v. State Unemployment Com¬ 
pensation Commission, 117 P.2d 974, 
167 Or. 379, 136 A.D.R. 1468. 
“Operate” and “operatlou” 

(1) Word "operate” means to direct 
the working of, to manage, conduct, 
work, as a railway or business; to 
carry out, direct to an end, as an 
undertaking.—^Layman v. State Un¬ 
employment Compensation Commis¬ 
sion, supra. 

(2) Repair, maintenance, and con¬ 
struction work at logging camp did 
not constitute "operation,” and a log¬ 
ging camp was not engaged in "oper¬ 
ation" where only work was recon¬ 
struction of railroad line and shop 
and tree planting. However, a log¬ 
ging camp may be in operation, not¬ 
withstanding all,.,the various jobs 
from falling the trees to dumping the 
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logs in the water and scaling them 
are not being performed. Where log¬ 
ging camp crews of substantial but 
not normal size were engaged in fall¬ 
ing, bucking, and cold decking, which 
activities are Integrral parts of a "log¬ 
ging operation,” camp was engaged 
in "operation.”—^Layman v. State Un¬ 
employment Compensation Commis¬ 
sion, supra. 

(8) “Shutdowu” of plant means the 
same as "cessation of operations" of 
plant.—^Layman v. State Unemploy¬ 
ment Compensation Commission, su¬ 
pra. 

Benefits in proportion to total con¬ 
tributions of employer 

Provision in unemployment com¬ 
pensation law that, when unemploy¬ 
ment compensation commission, hav¬ 
ing determined seasonal period and 
fixed right to benefits to unemployed 
person of seasonal employer, shall 
modify requirements of right to ben¬ 
efits in such manner that total bene¬ 
fits will be in reasonable proportion 
to total contributions of employer, 
does not authorize commission to de¬ 
clare an employer seasonal in order 
to bring benefits paid to unemployed 
person into line with contributions 
made by employer, but commission 
can order that benefits be brought 
into line with employer's contribu¬ 
tions only after a determination that 
employer is seasonal under test pre¬ 
scribed in the latter part of such pro¬ 
vision.—^Layman v. State Unemploy¬ 
ment Compensation Commission, su- 
i pra. 
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payments are being made in the industry should be 
addressed to the legislature and not to the admin¬ 
istrative agency or the courts.®* 

§ 246. —- Wages as Basis for Benefits 

Unemployment compensation benefits are based on 
wages received by the employee. 

Under the various unemplo 3 rment compensation 
statutes benefits are based on wages received by the 
employee.® 3 The wages on which benefits are based 
are such as are within the definition of "wages” in 
the unemplo 3 rment compensation statute.®^ Back 
pay has been held to constitute wages and remuner¬ 
ation,®® whether paid pursuant to a stipulation®® or 
pursuant to an order of a labor relations board.®^ 
Under some,®® but not other,®® statutes tips or 


gratuities received by an employee are considered 
as part of his wages or remuneration. 

Wages jot services performed without state. In 
determining the rate of benefits, an eligible unem¬ 
ployed person claiming benefits in one state is en¬ 
titled to be credited with his wages received dur¬ 
ing the base year for services rendered in another 
state to the extent that such crediting is permitted 
by the statute.^ 

Qualifying wages during hose year. Under the 
various unemployment compensation statutes the 
payment of benefits during a benefit year is depend¬ 
ent on earnings within the base year,® and an em¬ 
ployee is not entitled to benefits if he is without 
qualifying wages in the applicable base year.® 
Where claimant has qualifying wages in one base 


92. Or.—^Layzuan v. State Unemploy¬ 
ment Compensation Commission, 
supra. 

93. N.J.—Alexander SOamllton Hotel 
Corp. V. Board of Review of Kew 
Jersey Unemployment Compensa¬ 
tion Commission, 21 A.2d 739, 127 
N.J.Law 184. 

N.T.—^McCoy v. Remington Rand, 
Inc.. 27 N.T.S.2d 298. 262 App.Dlv. 
790, reargument denied 80 N.Y.S.2d 
111, 262 App.Blv. 976, appeal denied 
37 N.B.2d 160, 286 N.T. 738. 

94b H.J.—Alexander Hamilton Hotel 
Corp. V. Board of Review of N^ew 
Jersey Unemployment Compensa¬ 
tion Commission, 21 A.2d 789, 127 
N.J.Iiaw 184. 

K.T.—In re Tonra, 16 N’.T.S.2d 756, 
268 App.Blv. 886, appeal denied 17 
N.T.S.2d 858, 258 App.Div. 1002, af¬ 
firmed Tonra v. Robins Bry Bock & 
Repair Co., 28 N.B.2d 402, 283 K. 
T. 676. 

85. N.T.—^McCoy v. Remington 

Rand, Inc., 27 N.Y.S.2d 298, 262 
App.Blv. 790, reargument denied 
30 N.Y.S.2d 111, 262 App.Blv. 976, 
appeal denied 87 KB.2d 160, 286 
N.Y. 733. 

86. N.Y.—^In re Tonra, 15 N.Y,S.2d 
756. 268 App.Blv. 886, appeal denied 
17 N.Y.S.2d 858, 258 App.Blv. 1002, 
affirmed Tonra v. Robins Dry Bock 
& Repair Co., 28 N.K2d 402, 283 
N.Y. 676. 

97. National Xiaboor Belatloiis Board 
N.Y.—^McCoy v. Remington Rand, 
Inc., 27 N.Y.S.2d 298, 262 App.Biv. 
790, reargument denied 80 N.Y.S. 
2d 111, 262 AppJDlv. 976, appeal 
denied 37 N.B.2d 160, 286 N.Y. 733. 

8& N.Y.—Oold V. Corsl, 110 N.YJS. 

Id 751, 279 App.Blv. 948. 

Beports of gratnltlM 
Requirement of industrial commis¬ 
sioner's regulation that reports of 
gratuities be made by employee to 
employer and that if not so reported. 


they be regarded as nil, is a reason¬ 
able one, and a chambermaid who 
did not file a statement with employ¬ 
er of amount of her tips, was not en¬ 
titled to have such allegred srratuities 
treated as additional remuneration in 
computing unemployment Insurance 
benefits.—Gold v. Corsl, supra. 
Valuation by administrative oilloer 
Some statutes expressly provide 
that, where gratuities are received 
by an employee in the course of his 
employment from a person other 
than his employer, the value of such 
gratuities shall be determined by 
an administrative officer and be 
deemed and included as part of his 
remuneration paid by his employer. 
—Gold V. Corsl, suprsr—Childs Co. 
V. Murphy, 60 N.Y.S.2d 644, 270 App. 
Div. 460, affirmed 73 N.E.2d 262, 296 
N.Y. 948—Raskin v. Corsl, 60 N.Y.S. 
2d 400, 270 App.Div. 461. 

99- N.J.—Alexander Hamilton Hotel 
Corp. V. Board of Review of New 
Jersey Empl 03 ment Compensation 
Commission, 21 A.2d 739, 127 N.J. 
Baw 184. 

Bemuneratlon payable by employers 
Where wages are limited under the 
statute to the remuneration paya¬ 
ble by employers for employment, 
tips given directly to the employee 
by the employer’s patrons are not to 
be considered as a component part of 
the employee’s wages, although the 
wages paid by the employer are es¬ 
tablished with respect to the quan¬ 
tum of tips normally received in 
the employment.—^Alexander Hamil¬ 
ton Hotel Corp. v. Board of Review 
of New Jersey Unemployment Com¬ 
pensation Commission, supra. 

1- N.Y.—Claim of MWlia, 86 N.B.2d 
577, 299 N.Y. 282, 9 AJL.R. 636. 

Vallure to become oomUned wage 
olaimant 

Claimant who expressly declined 
to become a combined wage claimant 
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under the Interstate benefit payment 
plan was not entitled to include his 
eamingTs in another state in a com¬ 
putation of earnings to determine 
eligibility for compensation within 
the stata—'Parmley v. Unemployment 
Compensation Board of Review, 67 A. 
2d 912, 162 Pa.Super. 466. 

Place from which servloe directed or 
controlled 

Where domestic corporation with 
principal office in Brooklyn and li¬ 
censed to do business in New Jersey 
employed claimant in Brooklyn and 
claimant worked both in New York 
and in New Jersey and the entire 
service was not localized in either 
state, and there was not a single 
base of operations in either state and 
the New Jersey superintendents were 
supervised from the Brooklyn office 
and the basic authority emanated 
from that point, the employment was 
in New York since service was di¬ 
rected or controlled in such state and 
claimant was entitled to be credited 
with wages received during base 
year for services rendered in New 
Jersey as well as in New York in 
determining amount of weekly bene¬ 
fit rate under New York Unemploy¬ 
ment Insurance Law.—Claim of Mal- 
lia, 86 N.E.2d 677, 299 N.Y. 232, 9 
A.L.R.2d 636. 

2. Pa.—^Bearing Service Co. v. Un¬ 
employment Compensation Board 
of Review, 77 A.2d 713, 168 Pa-Su¬ 
per. 161. 

3- N.Y.—Chappie v. Corsl, 92 N.Y. 
S.2d 741, 276 App.Biv. 791—In re 
Blnns, 79 N.Y.S.2d 808, 278 App. 
Biv. 634—^Redlich v. Corsl, 88 N. 
Y.S.2d 868, 276 App.Blv. 177, appeal 
denied 91 N.Y.S.2d 672, 276 App. 
Biv. 1004. 

Pa.—Sun Shipbuilding & Bry Bock 
Co. V. Unemployment Compensation 
Board of Review, 52 A.2d 362, 160 
Pa.Super. 601, reversed on other 
grounds 66 A.2d 264, 868 Pa. 224. 
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year to justify the payment of compensation in the 
applicable benefit year following, but he fails to 
file his claim in time for such benefit year, the base 
year in which qualifying wages have been earned 
may not, in the absence of statutory authorization, 
be used to justify an award of benefits for a sub¬ 
sequent benefit year> In determining to which 
quarter of the base year wages are to be allocated, 
iht actual date when wages are paid pursuant to 
a definitely assigned pay roll period controls rather 
than when such wages are earnecL® 

§ 247. Waiting Period 

Where the statute so provides, a claimant, after he 
becomes unemployed, Is subject to a waiting period be¬ 
fore he Is eligible to receive unemployment benefits. 

Where the statute so provides, a claimant, after 
he becomes unemployed, is subject to a waiting pe¬ 
riod before be becomes eligible for benefits.® Dur¬ 
ing the waiting period a claimant must be eligible 
for imemployment benefits in all respects except 
as to the requirement that he has made claim in 
accordance with the statute.^ Under some express 
-statutory provisions no individual may serve a wait¬ 
ing period for the duration of any period of un¬ 
employment where it is found that such individual 
voluntarily quit his or her work without just 


§§ 246-248 

cause,® or to marry, or because of marital obliga¬ 
tions.® 

§ 248. -Because of Disqualification 

Under the various statutes the payment of unem¬ 
ployment compensation may be deferred for a designated 
period of time where unemployment occurs under, or by 
reason of, certain conditions. 

In various jurisdictions the unemployment com¬ 
pensation statutes have made provision for the de¬ 
ferment of payment of benefits for a designated 
period of time where unemployment occurs under, 
or by reason of, certain conditions.^® Accordingly, 
the terms of the statute under which the claim is 
made will determine the period of disqualification 
where a claimant is discharged for just cause, 
or for misconduct,^® or where he voluntarily quits 
his employment without good cause,i® or where he 
fails, without good cause, to apply for suitable work 
or to accept suitable work when it is offered.1^ 

The statutes also govern with respect to the 
time when the period of disqualification begins to 
run.l5 Thus, under some statutes if a voluntary 
separation is without good cause, no benefits are 
payable until after the lapse of a certain number of 
days after the employee’s registration for bene¬ 
fits if there is no withdrawal from the labor mar¬ 
ket or tmtil such number of days has elapsed after 


4 . N.T.—In re Binns, 79 N.T.S.2d 
808, 273 App.Div. 634. 

6. N.T.—In re Storch. 103 N.T.S.2d 
36, 278 App.Div. 732—Chappie v. 
Corsi, 92 N.Y.S.2d 741, 276 App. 
Div. 791—Cutaia v. Fitzwell 
Sportswear, Inc., 70 N.T.S.2d 366, 

272 App.Div. 866, affirmed 78 N. 
B.2d 611, 297 N.T. 816. 

6. Mont.—Jordan v. Graisrhead, 136 
P.2d 626, 114 Mont. 337. 

Neb.—Grand Island Baklngr Co. v. 

Frantz, 4 N.W.2d 921, 141 Neb. 803. 
N.T.—In re Binns, 79 N.Y.S.2d 808, 

273 App.Div. 634—^In re Munterfer- 
Ingr, 9 N.Y.S.2d 830, 266 APP.Dlv. 
161. 

W.Va.—Homer liausrhlin China Co. v. 
Hix, 37 S.E.2d 649, 128 W.Va. 613. 

7. W.Va.—^Horner Laughlin China 
Co. V. Hiz, supra. 

8. Ohio.—Willys-Overland Motors v. 
Piorkowski, 82 N.E.2d 861, 150 Ohio 
St 888. 

9. Ohio.—Farloo v. Champion Spark 
Plug: Co., 61 N.B.2d 813, US Ohio 
St 263. 

la Conn.—wyka v. Colt's Patent 
Fire Arms Mtg, Co., 26 A.2d 466, 
129 Conn. 71. 

Minn.—Ohellson v. State Division of 
Employment and Security, 8 N.W. 
2d 42, 214 Minn. 8^2. • 

Period of disqualification where un¬ 


employment is due to labor dispute 
see supra SS 196, 196. 

11. Ohio.—^Farloo v. Champion Spark 
Plug Co., 61 N.E.2d 818, 146 Ohio 
St 263. 

Discharge as affecting right to com¬ 
pensation generally see supra S9 
161-163. 

18. Conn.—Schettino v. Administra¬ 
tor, Unemployment Compensation 
Act 83 A.2d 217, 188 Conn. 263. 

Minn.—Ohellson v. State Division of 
Employment and Security, 8 N.W. 
2d 42, 214 Minn. 332. 

Neb.—Grand Island Baking Co. v. 
E^antz, 4 N.W.2d 921, 141 Neb. 808. 

Misconduct as aifecting right to com¬ 
pensation see supra $ 162. 

13. Conn.—Wyka v. Colt's Patent 
Fire Arms Mfg. Co., 26 A.2d 465, 
129 Conn. 71. 

Ga—^Peerless Woolen Mills v. Hulet 
24 S.E.2d 866, 69 GaApp. 166. 

Mo.—Cape Girardeau Sand Co. v. 
Unemployment Compensation Com¬ 
mission, 184 S.W.2d 606, 363 Mo. 
828, 161 A.L.R. 836. 

N.Y.—In re Berg. 110 N.Y.S.2d 61, 
279 App.Div. 266. 

Ohio.—^E^loo V. Champion Spark 
Plug Co., 61 N.E.2d 313, 145 Ohio 
St 263. 

Voluntary abandonment of employ¬ 
ment as affecting right to compen¬ 
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sation generally see supra SI 164- 
171. 

After expiratiLon of period of dis- 
qualilLoatioa fact that claimant vol¬ 
untarily left work with or without 
good cause, and question whether or 
not such cause was connected with it 
do not alone disqualify for future 
benefits imder the act. 

Ala.—^Ez parte Alabama Textile 
Products Corporation, 7 So.2d 303, 
242 Ala. 609, 141 A.D.R. 87. 

W.Va.—^Horner Laughlin China Co. v. 
Hiz, 37 S.E.2d 649, 128 W.Va. 613. 

14. Ala.—^Ez parte Alabama Tex¬ 
tile Products Corporation, 7 So.2d 
303, 242 Ala. 609, 141 AIi.B. 87. 

Mo.—^Donnelly Garment Co. v. Kei¬ 
tel, 193 S.W.2d 577, 854 Mo. 1138. 
Duty to seek and accept work see 
supra §9 197-208. 

15. Conn.—Consiglio v. Administra¬ 
tor, Unemployment Compensation 
Act, 81 A2d 361, 137 Conn. 693. 

Cessation from work 
Employee, leaving work voluntarily 
without good cause connected there¬ 
with, was disqualified for unemploy¬ 
ment compensation benefits for two 
weeks immediately following such 
cessation from work, and not the two 
weeks following his registration at 
employment office.—Peerless Woolen 
Mills V. Hulet 24 S.E.2d 866, 69 Ga. 
App. 166. 
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the certification of his bona fide return to the labor 
market and his availability for emplo 3 mient if there 
is a withdrawal from the labor market^® Under 
some statutes an administrative officer is given 
discretion, within prescribed limits, to determine 
the length of time for which the disqualification 
shall extend.i^ 

§ 249. Right of Employer to Protest Pay¬ 
ment 

Where authorized by statute, an employer may pro¬ 
test payment of unemployment benefits to any individ¬ 
ual formerly In his employ. 

Where authorized by statute, an employer may 
protest or challenge payments of unemplo 3 rment 
benefits to an individual formerly in his employ.^® 
The protest or challenge is to be made in such 
manner as the statutes direct^® 

§ 250. Recovery Back of Benefits Paid 

Benefits erroneously paid under unemployment com¬ 
pensation statutes may be recovered back to the ex¬ 
tent and in the manner prescribed by such statutes. 


Under some circumstances unemplo 3 nnent com¬ 
pensation benefits erroneously paid employees may 
not be recovered back in the absence of a statutory 
provision permitting such recovery.^® In some ju¬ 
risdictions the unemployment compensation statutes 
make provision for the repa 3 mient or recovery back 
of benefits improperly paid or received.^^ Un¬ 
der some statutes any person who by reason of the 
nondisclosure or misrepresentation by him or by 
another of a material fact has received any sum 
as benefits while any conditions for the receipt 
of benefits were not fulfilled or while he was dis¬ 
qualified from receiving benefits is liable for re- 
payment,^^ or any person is liable for repayment 
who obtains benefits by or because of a false state¬ 
ment or a misrepresentation or a nondisclosure of 
a material fact^® In the absence of a provision 
in the statute to the contrary, the obligation of 
repayment of benefits paid to one disqualified under 
the statute because of nondisclosure or misrepre¬ 
sentation does not depend on moral or conscious 
fraud in the nondisclosure or misrepresentation,^^ 
and it does not matter whether there was conceal¬ 
ment or mere silence.^® The benefits improperly 


16. N.t;—I n re Berg, 110 N.T.S.2d 
51. 279 APP.D1Y. 256. 

Wliat constitates wltlidrftwal from 
labor market 

Withdrawal from labor market en¬ 
sues under such statute when em¬ 
ployee intentionally imposes such re¬ 
strictions on his reemployment as 
to render him unavailable for suita¬ 
ble employment.—^In re Berg, supra. 

17. Minn.—Chellson v. State Divi¬ 
sion of Employment and Security, 
8 N.W.2d 42, 214 Minn. 332. 

Mo.—Cape Girardeau Sand Co. v. XJn- 
emplosntnent Compensation Commis¬ 
sion, 184 S.W.2d 606. 853 Mo. 828. 
161 A.L.R. 885. 

18. Cal.—^Bell-Brook Dairies v. Bry¬ 
ant, 218 P.2d 1, 86 Cal.2d 404— 
BImpire Star Mines Co. v, Califoiv 
nia Employment Commission. 168 
P.2d 686, 28 Cal.2d 83—Whitcomb 
Hotel V. California Employment 
Commission. 161 P.2d 233. 24 Cal. 
2d 763, 165 A.I*R. 405—W. R. Grace 
& Co. V. California Employment 
Commission. 151 P.2d 216. 24 Cal. 
2d 720—^Matson Terminals v. Cal¬ 
ifornia Employment Commission. 
161 P.2d 202. 24 Cal.2d 695—Rob¬ 
inson Mfg. Co. V. California Em¬ 
ployment Commission, 109 P.2d 985, 
17 Cal.2d 321. 

Notice by employer of existence of 
labor dispute see supra f 173. 

18. CaL—Whitcomb Hotel v. Cali¬ 
fornia Emplo 3 nnent Commission, 
151 P.2d 288, 24 Gal.2d 76$. 155 A. 
Ii.R. 406. 

Employer as party In proceeding to 
obtain benefits see supra i 218. I 


20. CaL—Western Hardwood Dumber 
Co. V. California Employment Com¬ 
mission, 187 P.2d 76, 68 CalJlpp.2d 
403. 

Recovery back of contributions or 
taxes paid see supra 9 168. 

Payments pending appeal 

(1) Where under the statute pay¬ 
ments of benefits are to begin when 
the award is affirmed or ordered by 
a higher administrative officer or 
board and to continue pending Judl- 
cicQ review, the board or commis¬ 
sion may not. in the absence of a 
statutory regulation permitting it, 
recover pasments made prior to a 
Judicial determination on review that 
such payments were erroneous.— 
Western Biardwood Lumber Ca v. 
California Employment Commission, 
137 P.2d 76, 58 Cal.App.2d 403. 

(2) Payments notwithstanding ap¬ 
peal see supra § 280. 

21. Ind.—^Dorozinskl v. Review 
Board of Ind. Employment Sec. 
Division, 98 N.B.2d 911, 121 Ind. 
App. 367. 

Mich.—Turner v. Appeal Board of 
Mich. Unemployment Compensation 
Commission, 52 N.W.2d 661, 332 
Mich. 704. 

Oha a g l n g date of disq,nallflostioa 
Where claimant for unemployment 
insurance benefits without cause re¬ 
fused suitable employment on Feb¬ 
ruary 25 but division of placement 
and unemployment insurance was not 
informed of refusal until March 8, 
resulting in overpayment of ten 
dollars In benefits, decision of un-1 
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emplo 3 nnent insurance appeal board 
fixing date of claimant's dlsgualifica- 
tlon for benefits as March 1, so that 
overpayment could not be recovered 
from claimant, was unauthorized.— 
Ewasko V. Murphy, 45 N.T.&2d 840, 
267 App.Div. 845. 

22. Md.—^Employment Sec. Board v. 
Spiker, 71 A.2d 299. 

NondUKdositte of material fact 
Employee was chargeable with a 
nondisclosure of material fact when 
employee, when strike began after 
his return to work after making 
claims for benefits, presented weekly 
written continued claims based on 
original demand, without disclosing 
that current unemployment was due 
to strike and voluntary, notwith¬ 
standing commission was formally 
notified by employer of existence of 
strike before payments were made.— 
Tube Reducing Corp. v. Unemploy¬ 
ment Compensation Commission, 62 
A.2d 478, 1 N.J. 177, 6 A.L.R.2d 865. 

23. Mich.—Turner v. Appeal Board 
of Mich. Unemployment Compen¬ 
sation Commission, 52 N.W.2d 561, 
882 Mich. 704. 

24. Mich.—^Turner v. Appeal Board 
of Mich. Unemployment Compensa¬ 
tion Commission, supra. 

N.J.—^Tube Reducing Corp. v. Unem¬ 
ployment Compensation Commis¬ 
sion, 62 A.2d 478, 1 N.J. 177, 6 A.L. 
R.2d 856. 

25. N.J.—^Tube Reducing Corp. v. 
Unemployment Compensation Com¬ 
mission, supra. 
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paid or received are to be recovered back in the 
manner prescribed by the statute,26 and, where a 
statutory procedure is provided, a common-law ac¬ 
tion on the ground of unjust enrichment is not an 
appropriate or proper remedy.27 According to local 


statutory regulations such benefits may be recovered 
back in the manner provided by statute for the 
collection of past-due contributions of employers,*® 
or by withholding future benefits which otherwise 
are payable.** 


L OFFENSES Aim PROSECUTIONS; PENALTIES 


§ 251. In General 

Criminal responsibility Is usually Imposed by the 
unemployment compensation statutes on persons who vio¬ 
late the provisions of the statutes. 

The unemployment compensation statutes usually 
contain provisions imposing criminal responsibility 
on persons who violate the provisions of the stat¬ 
utes.®* Some statutes enumerate specific offenses 
and also contain a catch-all provision, as, for ex¬ 
ample, a provision that every person who willfully 
violates any provision of the statute or any rule or 
regulation promulgated or published in accordance 
with the statute shall be guilty of a misdemeanor.®^ 
The various unemplo 3 rment compensation statutes 
have imposed criminal liability on persons who re¬ 
ceive benefits under certain circumstances,®* such as 


a person who willfully makes a false statement or 
representation or knowingly fails to disclose a ma¬ 
terial fact for the purpose of obtaining or increas¬ 
ing any benefit or payment®® In addition, under 
some statutes it is an offense for any person will¬ 
fully to fail or refuse to make any contributions or 
pa 3 mients to the unemployment fund which are due 
under the statute,®^ or an offense on the part of 
the employer or employing unit willfully to fail or 
neglect to furnish to the commission or board re¬ 
ports required by it®® 

Prosecutions. General rules governing the prose¬ 
cution of criminal proceedings ordinarily apply®® 
with respect to evidence,®*^ including the burden of 
proof®® and the admissibility®* and weight and suflB- 


26. Ind.—Dorozinski v. Review 

Board of Ind. Employment Sec. Di¬ 
vision, 98 K.E.2d 911, 121 Ind.App. 
367. 

Award of “back pay” 

Where after payment of unemploy¬ 
ment benefits to striking employees 
had begxm under commissioner’s de¬ 
termination made more than a year 
prior to Dec. 1, 1942, the National La¬ 
bor Relations Board awarded ‘‘back 
pay” for strike period, industrial 
commissioner was not prevented 
from making a determination on 
Dec, 1, 1942, that employees were not 
entitled to, and were required to 
repay, the unemployment insurance 
benefits received.—^In re Skutnik, 61 
N.T.S.2d 711, 268 App.Div. 357, ap¬ 
peal denied 62 N.T.S.2d 937, 268 App. 
Div. 1072. 

27- N.J.—^Tube Reducing Corp. v. 
Unemployment Compensation Com¬ 
mission, 66 A.2d 696, 136 N.J.Law 
410, affirmed 62 A.2d 473, 1 N.J. 
177, 5 A.L.R.2d 866. 

28. N.J.—^Tube Reducing Corp. v. 
Unemployment Compensation Com¬ 
mission, supra. 

Collection of contributions from em¬ 
ployers see supra SS 149-16L 
Board has no anthozlty to pass 
formal order under such statute re¬ 
quiring employee to repay amount 
received, and was required to bring 
suit, but formal order would be con¬ 
sidered to be a determination by 
board to bring such suit.—Employ¬ 
ment Sec. Board v. Splker, Md., 71 
A.2d 299. 

29. NJ.—^Tube Reducing Corp^ v. 


Unemployment Compensation Com¬ 
mission, 66 A2d 696, 136 N.J.Law 
410, af^med 62 A.2d 478, 1 NJ. 
177, 6 AL.R.2d 866. 
mture benefits in subsequent benefit 
period 

Future benefits otherwise payable 
in a subsequent benefit period as well 
as in the same benefit period may 
be withheld.—^Dorozinski v. Review 
Board of Ind. Employment Sec. Divi¬ 
sion, 98 N.E.2d 911, 121 Ind.App. 367. 

30. Cal.—People v. Haydon, 234 P. 
2d 720, 106 CalA.pp.2d 106. 

Ga.—Lee v. State, 38 S.E.2d 128, 73 
Ga.App. 821. 

N.H.—State v. iProctor, 18 A.2d 763, 
91 N.H. 347. 

Offenses by officers and employees ad¬ 
ministering statutes see supra 5 
216. 

31. Cal.—People v. Bte,ydon, 234 P.2d 
720, 106 Cal.App.2d 106. 

Mich.—Jones v. Appeal Board of 
Mich. Unemployment Compensation 
Commission, 62 N.W.2d 666, 332 
Mich. 691. 

32. Cal.—People v. Nest, 128 P.2d 
444, 68 Cal.App.2d Supp. 866. 

Ga.-^6e V. State, 88 S.E.2d 128, 78 
Ga.App. 821. 

33. Cal.—^People v. Haydon, 234 P. 
2d 720, 106 Cal.App.2d 106. 

Mich.—Jones v. Appeal Board of 
Mich. Unemployment Compensation 
Commission, 52 N.W.2d 666, 332 
Mich. 691. 

Blements of offense 

In order to constitute a viola¬ 
tion there must be an Intent to de¬ 
fraud, that is, an intent to obtain 
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a pasment wrongfully, and the false 
statement must be used for the pur¬ 
pose of obtaining the payment—^Peo¬ 
ple V. Armstrong, 224 P.2d 490, 100 
Cal.App. 2d Supp. 862. 

Prior statute held repealed 
Cal.—^People v. Haydon, 234 P.2d 720, 
106 Cal.App.2d 106. 

Failure to disOlOBe material fact 
Accused who on leaving regrular 
employment opened clothing business 
which he supervised but which was 
financially unsuccessful from the be¬ 
ginning remained unemployed after 
opening the business and could not 
be convicted of withholding material 
facts for purpose of obtaining bene¬ 
fits of the act, because of his failure 
to disclose his activities in connec¬ 
tion with the business.—^People v. 
Nest, 128 P.2d 444, 63 Cal.App.2d 
Supp. 866. 

34. Cal.—^People v. Grier, 128 P.2d 
207, 63 Cal.App.2d Supp. 841. 

35. Cal.—^People v. Grier, supra. 

36. Ga.—Lee v. State, 38 S.E.2d 128, 
78 Ga.App. 821. 

N.H.—State v. Proctor, 18 A2d 763, 
91 N.H. 847. 

37. Cal.—^People v. Grier, 128 P.2d 
207, 63 Cal.App.2d Supp. 84L 

38. Failure to make contributions 
or furnish reports 

State has burden of proving vio¬ 
lation by employer of statute in that 
he failed to make contributions or 
to furnish reports.—People v. Grier, 
supra. 

39. NH—State v. Proctor, 18 A2d 
768. 91 NH 347. 
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ciency*® of the evidence, and with respect to 
trial,* 1 and sentence and punishment*® 

§ 252. Penalties 

Penalties may be Imposed under provisions contained 
In the various unemployment compensation statutes. 

The various unemployment compensation statutes 
have made provision for the imposition of pen- 
alties.^3 Thus, under some statutes an employer 
who intentionally makes a false statement or mis¬ 


representation or conceals material information in 
order to avoid the payment of benefits or liabilities 
for charges of benefits shall forfeit to the commis¬ 
sion an amount equal to the total amount of any 
benefits which are or would be allowed the in¬ 
dividual with respect to whose claim for benefits the 
false statement, misrepresentation, or concealment 
of information was made, on the basis of his em¬ 
ployment with such employer, as finally determined 
or adjudicated.^^ 


SOCTBDAD. In Spanish law, partnership.^ It is 
also translated to mean association or corporation.^ 

The word is used with other Spanish words which 
describe the particular kind o£ entity, thus Sociedad 
Andnima is an anonymous association, anonymous 
partnership, or anonymous society, corresponding 
to the Anglo-American term '^business corporation" 
as stated in 3 C.J.S. p 1390 note 57. It has been 
distinguished from a joint stock company see Joint 
Stock Companies § 1 c (1). 

A sociedad en comandita under the civil law is not 
a limited partnership in the common-law sense, but 
is a juridical person with a personality like that of 
a corporation as stated in Partnership § 449 b (2). 

In Cuban law, a sociedad de gananciales is a 


juristic person and literally an association for profit 
as stated in Husband and Wife § 462 a. 

SOCIETY. In a wide sense, "society” means the 
community or public; the people in generalthe 
persons collectively considered, who live in any 
region or in any period.^ 

The word "society^' is also defined as meaning the 
relationship of men to one another when associated 
in any way;^ association with one’s fellow xnan;^ 
companionship; company; fellowship.^ 

The term is further defined as meaning an as¬ 
sociation an association or company of persons 
united together for any common purpose;^ a num¬ 
ber of persons united together by mutual consent, 
in order to deliberate, determine, and act jointly for 
some common purpose any community of in- 


40. Xivldeuee held sttffldeiLt 
To support finding: of criminal in¬ 
tent of accused in obtaining: unem¬ 
ployment benefits.—^People v. Arm¬ 
strong, 224 F.2d 490, 100 CaLApP.2d 
Supp. 862. 

EvldeiLoe held Insn-fflelent 

(1) To sustain conviction for vio¬ 
lating Unemployment Compensation 
Act by falsely receiving benefits.— 
Lee V. State, 38 S.E.2d 128, 73 Ga. 
App. 821. 

(2) To sustain conviction for mak¬ 
ing false statement and knowingly 
failing to disclose material facts for 
purpose of obtaining benefits.—Peo¬ 
ple V. Nest. 128 P.2d 444. 53 CalJ^pp. 
2d Supp. 856. 

(3) To support conviction for fail¬ 
ure to make contributions or to file 
reports.—^People v. Grier. 128 P.2d 
207. 53 Gal.App.2d Supp. 841. 

41. N.H.—State v. Proctor, 18 A.2d 
763. 91 N.H. 347. 

43. Consecutive terms 
Where defendant who was charg¬ 
ed by Information having two counts, 
with violating the labor law for im- 
lawfully obtaining unemployment 
benefits, pleaded guilty before city 
magistrate, who was then presiding 
and holding a court of special ses¬ 


sions, a sentence of two six-month 
terms to be served consecutively was 
properly within Jurisdiction of court, 
even though language and effect of 
sentence was a term of one year, and 
even though court had no authority 
to sentence beyond six months on 
each count.—People ex rel. DeGran v. 
McDonnell, 107 N.Y.S.2d 276, 200 
Misa 871. 

Effect of statute provUUsg for for. 
feitnre 

(1) Amendment to Unemployment 
Compensation Act providing that any 
individual convicted of making false 
statements shall forfeit his rights to 
prior unemployment benefits did not 
Impliedly repeal provision which de¬ 
clares that making of false state¬ 
ments for purpose of obtaining bene¬ 
fits is a misdemeanor.—^People v. 
Armstrong. 224 P.2d 490, 100 Cal.App. 
2d Supp. 852. 

(2) Forfeiture of benefits see su¬ 
pra S 244. 

Zmprlsoninent 

I One convicted for falsely receiving 
benefits, may be punished by impris¬ 
onment but not by labor on public 
works.—Lee v. State, 88 S.S.2d 128, 
73 Ga.App. 821. 

43. Mich.—Jones v. Appeal Board of 
Mich. Unemployment Compensation 
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Commission, 52 N.W.2d 655, 332 
Mich. 691. 

Forfeiture of benefits by employee 
see supra S 244. 

44. Mich.—Jones v. Appeal Board of 
Mich. Unemployment Compensation 
Commission, supra. 

1. Black L.D. 

2. McLaughlin English-Spanish D. 

3. Black L.D. 

58 C.J. p 785 note 1. 

4. S.C.—^Flood V. News & Courier 
Co., 60 S.E. 637, 639, 71 S.C. 112, 
4 Ann.Cas. 685. 

5. S.C.——Flood V. News & Courier 
Co., supra. 

6. Ky.—^Mordecai F. Ham Evangelis¬ 
tic Ass*n V. Matthews. 189 S.W.2d 
624. 627, 300 Ky. 402, 168 A.L.R. 
1216. 

7m S.C.—^Flood V. News & Courier 
Co., 60 S.B. 637, 639. 71 S.C. 112, 
118, 4 AnmCas. 685. 

8. Ky.—Mordecal F. Ham Evangelis¬ 
tic Ass'n V. Matthews, 189 S.W.2d 
624, 627, 300 Ky. 402, 168 A.L.R. 
1216. 

68 C.J. p 784 note 74. 

9- Vt.—In re Curtis’ Estate, 92 A- 
966. 968, 88 Vt. 446. 

Vt—^Zn re Curtis' Estate, supra. 
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dividuals who tinite together by a common bond of 
nearness or intercourse a number of persons 
associated tc^ether by some common interest or pur¬ 
pose, united by a common vow, holding the same 
belief or opinion following the same trend or 
profession, etc.;^^ those persons collectively who 
are united by a common bond of neighborhood and 
intercourse, and who recognize one another as as¬ 
sociates, friends, and acquaintancesA^ 

Used in connection with a person’s social rela- 
tions^^ the word has been said to mean the class 
with which he mingles.^5 

It has been said that it is a matter of common 
observation that the term ^'society” is popularly 
used to signify a religious body organized to sustain 
public worship,!® and when the term is employed 
with this meaning it is considered to be synonymous 
with ^^church” as stated in Eeligious Societies § 
1 b. 

"Society” has been held to be synonymous with 
^^association” see Associations § 1 a, and has been 
distinguished from "corporation” see Corporations 
§ 13. 

An industrial co-operative society is defined to be 
a society formed by individuals to carry on in com¬ 
mon an industry, trade, or business for their mutual 
benefit as stated in Industrial Co-operative Societies 

S 1. 

In the absence of statutes to the contrary, a hus¬ 
band may recover damages sustained in consequence 
of personal injuries inflicted on his wife by a third 
person, and may recover for loss of his wife’s society, 


and the meaning of the word "society,” as used in 
this connection, is treated in Husband and Wife § 
401 c (3). 

Phrases employing the word "society” are set out 
in the note.!^ 

soon MEi sooros meus soenrs non est. 

See 58 C.J. p 785 note 2. 

SOCKET. A cavity or opening specially adapted 
to receive and hold some correspondingly shaped 
piece.!® 

SODA. A well-recognized descriptive name of a 
particular drug.!® The word "soda” is applied to 
any one of several compounds of sodium.®® 

"Soda water” as a nonalcoholic drink see Intoxi¬ 
cating Liquors § 5. 

SODALES. As the first word of a maxim as to 
which there have been no recent applications see 
58 C. J. p 785 note 3. 

SODIUM. A silver-white alkaline metallic element. 
Sodium has a great affinity for oxygen and chlorine, 
and in consequence is now made commercially for 
the reduction of magnesium and similar metals. Its 
compounds are of high importance. Sodium is 
abundant in nature, occurring combined in plants, 
animal fluids, minerals, etc. In the metallic condi¬ 
tion it bums with a yellow flame and reacts violently 
with water, liberating hydrogen. It is formed by 
the electrolytic decomposition of sodium hydroxid, 
and is used in the manufacture of cyanids and 
sodium peroxid.®! 


11. S.C.—^Flood V. News & Courier 
Co., 50 S.B. 637, 639, 71 S.C. 112, 
4 Ann.Cas. 685. 

12. Ky.—^Mordecal F. Ham Evangre- 
listic Ass'n V. Matthews, 189 S.W. 
2d 524, 527, 300 Ky. 402, 168 A.L.R. 
1216. 

13. S.C.—^Plood V. News & Courier 
Co., 50 S.B. 637, 639, 71 S.C. 112, 4 
Ann.Cas. 685. 

58 aj. p 784 note 81. 

14. S.C.—^Flood V. News & Courier 
Co., 50 S.E. 637, 639, 71 S.C. 112, 
4 Ann.Cas. 685. 

15. S.C.—^Plood V. News & Courier 
Co., supra. 

SCoxe speolfloally, *'the class . . . 
from which if he marries, he selects 
his wife; the class of people with 
whose children his children go to 
school.'*—^Flood V. News & Courier 
Co., 50 S.B. 637, 639, 71 S.C 112, 117, 4 
Ann.Cas. 685. 

16. Me.—^Bates v. Schillinger, 145 A. 
395, 397, 128 Me. 14. 

68 aJ. p 784 note 76. 


17. Phrases 

(1) “Religious society** defined 
generally see Religious Societies § 
1 a; and property of such society as 
exempt from taxation see the C.J.S. 
title Taxation §§ 289-291, also 61 C.J. 
p 480 note 89-p 490 note 33. Federal 
taxation provisions applicable to re¬ 
ligious organizations or societies are 
treated throughout the title Internal 
Revenue, and for specific references 
see the index to that title. 

(2) “Society of Jesus*' see Reli¬ 
gious Societies § 1 a. 

(3) Other phrases employing the 
word “society** and as to which more 
recent adjudications have not been 
found see 58 C.J. p 784 notes 71. 72, 
p 785 notes 83-91, 94—98. 

18. New Standard D. 

Taperlxig socket is one adapted to 
receive a tapering screw.—Allison v. 
Trustees of New York & Brooklyn 
Bridge. C.C.N.T., 29 F. 617, 521. 

19. U.S.—C. B. Fleet Co. v. Mobile 

Drug Co.. C.C.A.Ala.. 284 F. 813, 

814. 


80. New Standard D. 

“Silicate of soda'* see 80 C.J.S. p 1297 
note 15. 

21. New Standard D. 

Kept TULdeor kerosene or other hydro- 
oarhon liquid 

Sodium is chemically very active, 
oxidizing readily in air and reacting 
I violently with water to form sodium 
hydroxide and hydrogen; hence it is 
kept under kerosene or other hydro¬ 
carbon liquid.—^Pease v. Sinclair Re¬ 
fining Co., C.aA,N.T.. 104 F.2d 183, 
184, 123 A.L.R. 933. 

Sodium hypochlorite 
A salt, a bleaching agent whose 
properties are due to the chlorine 
that is in its chemical salt. It breaks 
down to give ofC oxygen and chlor¬ 
ine, and when this breaks down it 
acts as an oxidizing agent, the re¬ 
sult being that in proper solution it 
will clean spots on articles of cloth¬ 
ing.—^Landers v. Safeway Stores, 139 
P.2d 788. 792, 172 Or. 116. 

Sodium sulphydrate 
A chemical compound, relatively 
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SOD OHi. The oil which has been foiled into sidns 
dniin^f the operation of tanning, and has been snb- 
seqnently washed ont with soda; used only in 
dressing leather.^^ 


81 C.J.S. 

SODOMII! EST OBZME DE SIAJESTIE TEES 
LE EOT OELESTEE. See 58 CJ. p 785 note 10. 


new as an article of commerce, pro¬ 
duced by the action of hydrosren sul¬ 
phide on sodium sulphide; and was 
used to denitrate cellulose esters 
in the manufacture of artificial silk. 
—Grant v, IT. S., 12 CtOustApp. 216, 
216—68 C.J. p 786 notes 4-6. 

Sodium snlj^hite 

A derivative of sifiphurous acid. 


It Is the normal salt, NA 2 SO 8 ob¬ 
tained as colorless crystals or a 
white powder. It is a reducing agent, 
and is used in photography, (chiefly 
as a preservative in developers,) in 
medicine. In bleaching, as an antl- 
chlor, food preseavative, eta—People 
V. Quality Provision Co., 12 N'.E!.2d 
616, 616, 867 HI. 610* 114 XXiR. 1210. 


Other sodium compounds 

(1) “Sodium borate*' as borax see 
11 C.J.S. p 624 note 77.1. 

(2) “Sodium seconal" see 72 C.XS. 
p 933 note 78. 

22 . U.S.—XT. S. V. Iieonard, C.C. 

^dass., 100 F. 288. 

68 C.J. p 786 note 8. 
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SODOMY 

This Title includes unnatural carnal copulation between human beings or between a human being and 
a beast, and attempts and assaults with intent to commit such offenses, and aiding therein; nature and 
extent of criminal responsibilily therefor, and grounds of defense; and prosecution and punishment of 
such acts as public offenses. 

Matters not in tliis Title, treated dsewhere In thU work, see DescriptiTe-Wovd Indes 

Analysis 

§ 1. Definition, nature, and elements of offense—^p 367 

2. Defenses—^p 372 

3. Persons liable—^p 372 

4. Indictment and information—^p 373 

5. Evidence—^p 37S 

6. Trial, sentence and punishment, and review—^p 379 

7. Attempts, assault with intent, and solicitation—^p 381 

See also descriptive word index in the back of this Volume 


§ 1. Definition, Nature, and Elements of Of¬ 
fense 

a. In general 

b. Nature and elements of offense 
a. In Gleneral 

In Its broadest meaning, sodomy Is the carnal copula- 
tion by human beings with each other against nature, 
or with a beast. 

In its broadest meaning, sodomy is the carnal 
copulation by human beings with each other against 
nature, or with a beast,i in which sense it includes 


the crime against nature,* bestiality,* buggery,^ cun- 
nilingus,® and fellatio.® In its narrower sense 
sodomy is the carnal copulation between two human 
beings per anus, or by a human being in any man¬ 
ner with a beast.*^ 

Sodomy may be distinguished from rape, as dis¬ 
cussed in Rape § 5. 

Carnal copulation, as the phrase has been used in 
the law relating to sodomy, means sexual inter¬ 
course, including such intercourse through the 
mouth.® The phrase “carnal copulation,” as em- 


1. Me.—State v. Langeller, 8 A.2d 
897, 136 Me. 320—Oorpus Jtixls dt- 
ed IxL State v. Cyr, 198 A. 743, 744, 
135 Me. 513. 

58 G.J. p 787 note 3. 

Statutory deflnitioiLS 

(1) “A person who carnally knows 
In any manner any animal or bird, 
or carnally knows any male or fe¬ 
male person by the anus or by or 
with the mouth, or voluntarily sub¬ 
mits to such carnal knowledge; or 
attempts sexual intercourse with a 
dead body, is guilty of sodomy 
. . . and any sexual penetration, 
however slight, shall be sufficient to 
complete the crime."—State v. 
Schwartz, 10 M.W.Sd 870, 871, 216 
Minn. 476. 

(2) "Sodomy Is the carnal knowl¬ 
edge and connection against the or¬ 
der of nature, by man with man, or 
in the same unnatural manner with 
woman."—^Barton v. State, 53 S.B.2d 


707, 708, 79 Ga.App. 880—Comer v. 
State, 94 S.R 314, 21 GaApp. 306. 

(3) Other statutory definitions see 
58 C.J. p 787 note 3 [e]. 

a. Utah.—State v. Johnson, 187 P. 

632, 44 Utah 18. 

58 C.J. p 788 note 4. 

3. Ind.—^Ausman v. Veal, 10 Ind. 
355, 71 Am.D. 831. 

58 aj. p 788 note 6. 

Deflnltloii 

Bestiality is a connection between 
a human being and a brute of the 
opposite sex.—Corpus Jtuds qp-oted In 
State V. Poole, 122 P.2d 416, 416, 59 
Arlz. 44—68 C.J. p 788 note 6 [a]. 

4 , Cal.—People v. Williams, 59 Cal. 
897. 

68 C.J. p 788 note 8. 

Definition 

Buggery Is the carnal copulation 
of with beast.—Commonwealth 

367. 


V. Poindexter, 118 S.W. 948, 138 Ky. 
720. 

5. Ind.—OoTpns Juris dted in Con¬ 
nell V. State, 19 N.S.2d 267, 268, 
215 Ind. 318. 

58 O.J. p 788 note 7. 

6 . Me.--State v. Cyr, 198 A 748, 185 
Me. 613. 

58 C.J. p 788 note 8. 

Definition 

Fellatio is an offense committed 
with the male sexual organ and the 
mouth.—State v. Murry, 66 So. 963, 
965, 136 La. 253—25 CJ*. p 1011 note 
86 . 

7. Tex.—Prindle v. State, 21 S.W. 
360, 81 Tex.Cr. 651, 87 Ain.S.R. 
888 . 

68 C.J. p 787 note 2. 

8 . Tex.—^Furstonburg v. State, 190 
S.W.2d 862, 148 Tex.Cr. 638. 

"Copulation" defined generally see 18 
I CJ.S. p 180 note 2. 
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§ 1 

ployed in a statute defining sodomy, must be given 
a meaning consistent with the entire context of the 
statute,® and does not have one meaning in con¬ 
nection with such copulation between human beings 
and a different meaning with respect to copulation 
between a human being and an animal.^® 

Carnal knowledge, as the term has been used in 
statutes relating to sodomy, has been said to include 
such knowledge of the body of another person by ei¬ 
ther natural or unnatural copulation,ii and, in this 
connection, the word "carnal” has been defined as 
pertaining to the body, its passions and appetites.^® 

Lewd and lascivious conduct. Under statutes de¬ 
fining sodomy and including in addition to the ele¬ 
ments of the crime, as known at common law, other 
acts of carnal copulation and declaring any person 
"who shall voluntarily permit the use of his own 
sexual parts in a lewd or lascivious manner by any 
minor” to be guilty of sodomy, the words "lewd 
and lascivious” if not defined in the statute, must 
be given their ordinary meaning as determined in 
the light of the legislative intent,and as thus 
construed the words "lewd or lascivious manner” 
mean in a vulgar manner inciting sexual desire,!^ 
and connote lust, indecency, and sexual indul¬ 
gence 15 In this connection it has been said that 
the words "lewd” and "lascivious” are similar in 
meaning and signify that form of immorality which 
has relation to sexual impurity.i® 

b. Nature and Elements of Offense 

(1) In general 

(2) Assault and force 

(3) Aperture 


(4) Penetration 

(5) Emission of seed 

(1) In General 

The statutes defining and punishing the crime of sod¬ 
omy generally include within their provisions all acts of 
unnatural copulation whether with mankind or beast. 

Where statutes provide that no act shall be a 
crime if not made so by statute, sodomy is not a 
crime if omitted therefrom and under a statute 
providing that no person shall be punished for any 
act or omission as a penal offense unless the offense 
is expressly defined by the written law of the state, 
it has been held that a statute providing that any 
person committing the abominable and detestable 
crime against nature is guilly of sodomy does not 
define any crime which is punishable under the 
former provision but, where it is not required 
that the offense shall be expressly defined, a statute 
providing for the punishment of the abominable and 
detestable crime against nature is sufiEciently de¬ 
scriptive of a crime known to the common law.i® 

Words used in statutory definitions of the crime 
of sodomy have been frequently construed as more 
comprehensive and as not depending on, or limited 
by, the common-law definition of the crime,®® at 
least as not dependent on the narrower definition 
of sodomy afforded by some of the common-law 
authorities,®! and arc generally interpreted to in¬ 
clude within their provisions ail acts of unnatural 
copulation, whether with mankind or beast®® Other 
authorities, however, have taken a contrary view, 
holding that the words used in the statute are 
' limited by the common-law definition of the crime 


9m Ohio.—State v, Tarrant 80 N.B. 
2d 609. 83 Ohio App. 199. 

10 . Ohio.—State v. Tarrant, supra. 

11. Cal.—People v. Bettilana, 126 P. 
2d 923, 928, 52 Cal.App.2d 685. 

*'Camal knowledsre” defined generally 
see 12 C.JT.S. p 1151 notes 78-81. 

12 . Cal.—^People v. Bettilana, supra. 

13. Tex.—Slusser v. State, Cr., 232 S. 
W.2d 727. 

Statute held valid 

Tex.—Slusser v. State, supra. 

14. Tex.—Slusser v. State, supra. 

15. Tex.—Slusser v. State, supra. 

16. Tex.—Slusser v. State, supra. 

17. Iowa.—Estes v. Carter, 10 Iowa 
400. 

58 C.J. p 788 note 18. 

18. Tex.—^Frazier v. State, 39 Tex. 
890—^Pennell v. State, 82 Tex. 378. 

19. Tex.—^Ex parte Bergen, 14 Tex. 
App. 62. 

58 aj. p 788 note 16. 


20. Ga.—Barton v. State, 68 S.E.2d 

707, 79 Ga.App. 380. 

58 C.J. p 788 note 17. 

xnuLatnral and lascivious acts 

(1) The statutory crime of com¬ 
mitting unnatural emd lascivious acts 
is more comprehensive In scope of 
conduct prohibited, than common-law 
Clime of sodomy.—State v. Desilets, 
73 A.2d 800, 96 N.H. 245—State v. 
Vredenburg, 19 A.2d 414, 91 N.H. 872.. 

(2) The common-law limitation of 
application of the offense defined by 
statute against committing any un¬ 
natural and lascivious act with an- 

! other person Is one of degree rather 
than character and of special rather 
than generic differentiation, but no 
intention to observe the narrow com¬ 
mon-law rule can be ascribed to the 
legislature, particularly in view of 
fact that offense at common law was 
a felony punishable by death.—State 
V. Vredenburg, supra. 
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21. Hawaii.—^Territory v. Wilson, 26 
Hawaii 360. 

68 CJ. p 789 note 18. 

22. Kan.—State v. Hurlbert, 234 P. 
945, 118 Kan. 862. 

Mont.—State v. Guerin, 152 P. 747, 
51 Mont 250. 

Sodomy and bestiality 
A statutory definition of the crime 
as the abominable and detestable 
crime against nature has been held 
to include both common-law sodomy 
and acts of a bestial character 
whereby degraded and perverted sex¬ 
ual desires are sought to be gratified 
contrary to nature.—Sanders v. State, 
25 N.E.2d 995, 216 Ind. 663. 

Woman 

The word ^‘mankind** as used in 
such statutes includes a woman as 
well as a man. 

Ind.—Connell v. State, 19 N.E.2d 267, 
215 Ind. 318. 

Okl.—LePavour v. State, 142 P.2d 
132, 77 Okl.Cr. 883. 

68 C. j. p 789 note 19 [a]. 
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where the words of the statute themselves are not 
explicit as to what shall be induded.23 

It is competent for the legislature to declare that 
the doing of certain acts shall constitute the crime 
against nature even though they would not have 
constituted that crime at common law,24 and the 
statutory crime against nature is not necessarily 
limited to the common-law crime of sodomy ;25 but 
in imposing a punishment for the common-law 
crime it is not necessary for the legislature to speci¬ 
fy in the statute the particular acts which shall 
constitute the crime.*® 

Under statutes providing that whoever has carnal 
copulation with a beast, or in any opening of the 
body, except sexual parts, with another human be¬ 
ing, shall be guilty of sodomy, it has been held that 
the act of cunnilingus is not a crime,*^ but that 
taking the male sex organ into the mouth is sod¬ 
omy.*® On the other hand, under such a statute it 
has been held that the crime of sodomy cannot be 
committed unless the sexual organ of accused is in¬ 
volved,*® but there is also authority to the con¬ 
trary.*® Under a statute defining sodomy as the 
carnal knowledge and connection against the order 
of nature by man with man, or in the same un¬ 


natural manner with woman, it has been held that 
the crime cannot be committed by woman with 
woman.*^ 

Construction and validity of statutes. Since stat¬ 
utes denouncing the offense of sodomy are penal, 
they must be strictly construed.** Statutes which 
include other unnatural acts within the definition 
of the crime have been held valid.** 

Carnal knowledge. Sodomy has been held to in¬ 
volve carnal knowledge of the victim.*4 

Crime against nature. The offense of "crime 
against nature’* or "infamous crime against nature” 
has been held to be the same as sodomy,*® and to 
exclude fellatio, or penetration per os,** and cun- 
nilingus.*^ On the other hand, such an offense 
has been held to include sexual perversions not em¬ 
braced within the strict crime of sodomy.** Thus, 
the crime against nature has been broadly described 
as consisting of unnatural sexual relations,** and 
has been said to include not only the crime of 
sodomy, but any other act of bestial or unnatural 
copulation,40 such as fellatio^i and cunnilingus,^* 
and to consist in a carnal knowledge, committed 
against the order of nature, with mankind or with 


23. Neb.—Klnnan v. State, 126 N.W. 
594, 86 Neb. 234, 27 L.R.A.,N.S., 478, 
21 Ann.Cas. 335. 

68 C.J. p 789 note 20. 

24. Utah.—State v. Peterson, 17 P, 
2d 925, 81 Utah 340. 

25. Utah.—State v. Peterson, supra. 

26. Utah.—State v. Peterson, supra. 

27. Ohio.—State v. Porquer, 68 N. 
E.2d 696, 74 Ohio App. 293. 

28. Iowa.—State v. Simpson, 50 N. 
W.2d 601. 

Ohio.—State t. Tarrant, 80 N.E.2d 
609, 83 Ohio App. 199. 

Woman takingr into her mouth the 
sex organ of a male animal was 
guilty of sodomy.—State v. Tarrant, 
supra. 

29. Neb.—Sledge v. State, 6 N.W.2d 
76, 142 Neb. 364. 

Organ of complaining witness 
Under a statute providing that 
whoever has carnal copulation with 
a beast, or in an opening of the 
body except sexual parts with an¬ 
other human being, shall be guilty of 
sodomy, accused who took the sex 
organ of a boy into his mouth was 
not guilty of sodomy.—Sledge v. 
State, supra. 

30. Iowa.—State v. Simpson, 60 N. 
W.2d 601. 

31. Oeu—^Thompson v. Aldredge, 200 
S.B. 799, 187 Go. 467. 

32. Ohio.—State v. Forquer, 68 N. 
E.2d 696, 74 Ohio App. 2^. 

81 C.J.S.—24 


Glear Import 

The statute must be construed 
strictly according to its clear im¬ 
port and not as it may be thought 
it should be.—State v. Forquer, su¬ 
pra. 

33. Ariz.—State v. Poole» 122 P.2d 

415, 69 Ariz. 44. 

Permitting lewd nse 

Statute making one guilty of sodo¬ 
my who permits the use of his own 
sexual parts in a lewd or lascivious 
manner is vaJid.^—Slusser v. State, 
Tex.Cr., 232 S.W.2d 727. 

Sexual perversity 

In determining validity of statute 
prohibiting acts of sexual perversity, 
the question was whether the mean¬ 
ing of general words could be limit¬ 
ed to cases reasonably within such 
words and within the evil which the 
legislature intended to suppress.— 
State V. Anthony, 169 P.2d 687, 179 
Or. 282, certiorari denied 67 S.Ct. 866, 
330 U.S. 826, 91 L.Ed. 1276. 

34. Minn.—State v. Schwartz, 10 N. 
W.2d 370, 216 Minn. 476. 

35. Ariz.—State v. Poole, 122 P.2d 

416, 416, 69 Ariz. 44. 

Cal.—^People v. Babb, 229 P.2d 843, 
103 Cal.App.2d 326—^People v. Bat- 
tilana, 126 P.2d 923, 62 Cal.App. 
2d 686. 

Or.—State v. Anthony, 169 P.2d 687, 
179 Or. 282, certiorari denied 67 S. 
Gt. 866, 3,30 U.S. 826, 91 L.Ed. 1276. 
68 C.J* P^^63 note 4 la] f2). 
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36. La.—State v. Murry, 66 So. 963, 
136 La. 263. 

Mich.—People v. Schmitt, 267 N.W. 
741, 276 Mich. 576. 

37. Miss.—State v. Hill, 176 So. 719, 
179 Miss. 732. 

38. Me.—State v. Townsend, 71 A. 
2d 617. 

39. Cal.—^People v. Hopwood, 19 P. 
2d 824, 130 CalA.pp. 168. 

40. Me.—State v. Townsend, 71 A.2d 
617—State v. Cyr, 198 A. 748, 136 
Me. 613. 

N.G.—State v. Griffin, 94 S.E. 678, 679, 
176 N.C. 767. 

Okl.—^Roberts v. State, 47 P.2d 607, 
67 Okl.Cr. 244—^Borden v. State, 262 
P. 447, 36 Okl.Cr. 69. 

41. Me.—State v. Townsend, 71 A 
2d 617—State v. Cyr, 198 A 743, 
135 Me. 613. 

Okl.—^Bx parte De Ford, 168 P. 68, 
14 Okl.Cr. 138. 

Oocksnoker 

To accuse one of being a "cock- 
sucker'* is equivalent to chargring one 
with being guilty of the crime 
against nature under a statute pro¬ 
viding for punishment of one who 
commits the crime against nature 
‘*with the sexual organs or with the 
mouth.”—^Frazier v. Grob. 183 S.W. 
1083, 1084, 194 MoApp. 406. • 

48. Me.—rState v. Townsend, 71 A2d 
617. 



§1 

a beast,^* and to embrace both sodomy and bestial¬ 
ity.*^ 

Lewdness and dissoluteness are necessary ele¬ 
ments of the crime against nature or sodomy.*^ 

Habitual conduct. Statutes prohibiting unnatural 
and lascivious acts with another are directed at 
acts without reference to habitual conduct,*® and re¬ 
peated violations constitute distinct offenses even 
though committed with the same person.*^ 

Sex. The sex of accused is ordinarily immaterial 
to the commission of the crime,*® and, under a 
statute punishing "the infamous crime against na¬ 
ture, either with man or beast,” the offense may be 
committed between persons of the opposite sex.*® 

Sexual perversity. A statute providing that any 
person who shall commit any act or practice of 
sexual perversity, either with mankind or beast, 
on conviction shall be punished, is not limited to 
instances involving carnal copulation,®® but is re¬ 
stricted to cases involving the sex organ of at least 
one of the parties.®^ The term "sexual perversity” 
does not refer to every physical contact by a male 
with the body of a female with intent to cause 
sexual satisfaction to the actor,®® but the condemna¬ 
tion of the statute is limited to uimatural conduct 
performed for the purpose of accomplishing ab 
normal sexual satisfaction for the actor.®® Unde, 
a statute providing that any person participating ii 
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the act of copulating the mouth of one person with 
the sexual organ of another is guilty of the offense, 
a person is guilty of violating the statute when he 
has placed his mouth on the genital organ of an¬ 
other,®* and the offense may be committed by two 
persons of opposite sex.®® 

Statutes providing for treatment of sexual psy- 
chopathSj which suspend criminal trials after ar¬ 
rest only when the statutory machinery has had its 
full operation, do not apply, it has been held, to 
persons arrested and convicted before the effective 
date of the statute,®® and such statutes do not im¬ 
pliedly repeal existing statutes punishing sodomy.®^ 

Intent. A specific intent is not an essential ele¬ 
ment of the statutory crime of sex perversion,®® and 
it has been held immaterial whether or not accused 
was intoxicated at the time when he committed the 
forbidden act®® 

Grade of offense. Sodomy was a felony at com¬ 
mon law punishable by death.®® 

(2) Assault and Force 

Neither assault notr force Is an Indispensable ele¬ 
ment of the offense of sodomy. 

Assault is an element of the offense of sodomy 
only when perpetrated on an unwilling hu m a n be- 
ing,®i and is not an element if the other person 
consents®® or when the offense is committed with 
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43. Okl.—Borden v. State, 252 P. 
446, 447, 36 Okl.Cr. <69. 

44. Arlz.—State v. Poole, 122 P.2d 
415, 59 Arlz. 44. 

58 aJ. p 788 note 4 [a]. 

4B. Cal.—People v. Babb, 229 P.2d. 
843, 103 Cal.App.2d 336. 

46- N.H.—State v. Vredenburg, 19 
A.2d 414, 91 N.H. 872. 

47. N.H.—State v. VredenburiT, su¬ 
pra. 

48. Ind.—Corpus Jtirls dted In Con¬ 
nell V. State, 19 N.K2d 267, 268, 215 
Ind. 318. 

Okl.—^LePavour v. State, 142 P.2d 
182, 77 Okl.Cr. 888. 

58 C.J. p 788 note 9. 

49. HI.—People v. Wbitham, 94 N. 
E.2d 506, 406 IlL 698. 

5a Or.—State v. Anthony, 169 P. 
2d 587, 179 Or. 282, certloraid de¬ 
nied 67 S.Ct 865, 880 V.8. 826, 91 
Ii.Ed. 1276. 

81. Or.—State v. Anthony, supra. 
Sootrlne of ejusdem ffenerls 
Where the words “or any act or 
practice of sexual perversity** are 
preceded in the statute by the words 
**lf any person shall commit sodomy' 


or the crime against nature,** since 
the latter words relate and are lim¬ 
ited to offenses directly Involving the 
sex organ of at least one of the par¬ 
ties, under the doctrine of ejusdem 
generis the prohibited acts of sexual 
perversity are likewise so limited.— 
State V. Anthony, supra. 

52. Or.—State v. Anthony, supra. 

53. Or,—State v. Anthony, supra. 
Acts held to constitute sexual per¬ 
versity 

(1) Practice, by a man, of mastur¬ 
bation on a boy.—State v. Brazell, 
269 P. 884, 126 Or. 579. 

(2) Insertion of blunt object into 
woman’s anal opening and through 
the wall of the rectal portion of the 
bowel into vagina.—State v. An¬ 
thony, 169 P.2d 587, 179 Or. 282, cer¬ 
tiorari denied 67 S.Ct. 865, 830 U.S. 
826, 91 L.Ed. 1276. 

Purpose of amendment 

The amendment to sodomy statute 
prohibiting acts of sexual pervers¬ 
ity covers forms of misconduct not 
previously prohibited by the statute. 
—State V. Anthony, supra. 

54. CaL—^People v. Harris, S88 P.2d 
158, 108 CaLApp.2d 84, limiting 
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People V. Angler, 112 P.2d 659, 44 
Cal.App.2d 417. 

55 . Cal.—^People v. Coleman, 127 P. 
2d 809, 63 CalJLpp.2d 18. 

56. K.H.—State v. Besilets, 78 A.2d 

800, 96 N.H. 245. 

57. N*.H.—State v. Desilets, supra. 
Where person Is adjudged not 

sexual psychopath, criminal proceed¬ 
ings shall be resumed as if no pro¬ 
ceedings had been had under the sex¬ 
ual psychopath statute.—State v. 
Desilets, supra. 

58. Cal.—People v. Brown, 77 P.2d 
880, 25 Cal.App.2d 518—^People v. 
Avanzl, 77 P.2d 237, 25 CalJLpp.2d 

801. 

59. Cal.—People v. Avanzl, supra. 

60. Idaho.—Ex parte Miller, 129 P. 
1075, 23 Idaho 403. 

68 C.J. p 788 note 10. 

61. Cal.—^People v. Hickey, 41 P. 
1027, 109 Cal. 276. 

Tex.—Darling v. State, Or., 47 S.W. 
1005. 

62. Me.— Corpus Juris dted In 
State V. Langeller, 8 A.2d 897, 898, 
186 Me. 820. 

68 C.J. p 789 note 28. 
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a beast®® Likewise, the offense of sodomy may be 
committed without compulsion or force.®^ 

(3) Aperture 

strictly speaking, sodomy at common law could be 
committed only per anus and not per os; but It Is now 
generally held under the statutes that the offense may 
be committed either per anus or per os, or in any other 
manner contrary to nature. 

Penetration per os did not constitute the crime 
at common law.®® Under some statutory provisions 
it has been held that sodomy may not be committed 
per os,®® but must be committed per anus,®^ amd 
under statutes punishing the crime against nature, 
or sodomy, without defining it, it has been held that 
the common-law definition is controlling and that 
the offense does not include penetration per os,®® al¬ 
though other courts construing similar statutory 
provisions have held that the crime may be com¬ 
mitted per os.®® Either because follovdng the latter 
view, or because of differences in the phraseology 
employed by the legislature, under statutory pro¬ 
visions the courts have generally held that the 
offense may be committed per os,*^® or otherwise 
than per anus,"^^ as well as per anus,*^® or in any 
other manner contrary to nature,^® and that as be¬ 
tween a human being and a beast any act of 


§ 1 

copulation is against nature so as to constitute 
sodomy.*^^ 

(4) Penetration 

Penetration is regarded as an essential element of 
sodomy at common law and under a number of the stat¬ 
utes. 

Penetration has been held an essential element 
of the crime of sodomy both at common law^® and 
under a number of fhe statutes defining and pimish- 
ing the offense,*^® but any penetration, however 
slight, is sufficient,*^and on penetration the crime 
becomes complete.*^® The view that cunnilingus is 
not within the crime against nature, as discussed 
supra subdivision b (1) of this section, has been 
based on the lack of penetration of the body.^® 

(5) Emission of Seed 

Tho authorities conflict as to the necessity of emis¬ 
sion as an element of the common-law crime of sodomy, 
but under the modern statutes emission ordinarily Is not 
an element of the offense. 

There is a conflict in the authorities as to whether 
or not under the common law an emission is a 
necessary element of the completed crime of sod¬ 
omy,®® emission having been held essential by some 
authorities,®! and nonessential by others.®® It is 
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63. Me.—Corpus Jtiris dted in. 

State V. Lansrlier, 8 A.2d 897, 898. 
136 Me. 320. 

58 C.J. P 789 note 23. 

64. HI.—^People v. Snder, 47 N.B. 
2d 694. 382 Ill. 388. 

Me.—State v. Langrelier, 8 A.2d 897, 
136 Me. 320. 

Or.—State v. Weitzel, 69 P.2d 958, 
157 Or. 334. 

65. Mich.—^People v. Schmitt, 267 N. 
W. 741, 275 Mich. 676. 

58 C.J. p 789 note 24. 

66 . Neb.—Elinnan v. State, 125 N.W. 
694, 86 Neb. 234. 27 L,.R.A.,N.S., 
478. 21 A nn .CSiS. 335. 

58 C.J. p 790 note 80. 

67. Cal.—People v. Babb, 229 P.2d 
843, 103 Cal.App.2d 826. 

68 . Cal.—People v. Babb, supra. 

Mich.—People v. Schmitt, 267 N.W. 

741, 275 Mich. 675. 

69. Fla.—^Lason v. State, 12 So.2d 
805, 152 Fla. 440. 

70. Ariz.—State v. Poole, 122 P.2d 
415, 59 Ariz. 44. 

Ga.—Wharton v. State, 198 S.E. 823, 
58 Ga.App. 439. 

Iowa.—State v. Simpson, 60 N.W.2d 
601. 

Neb.—Sledge v. State, 6 N.W.2d 76, 
142 Neb. 854. 

Utah.—State v. Peterson, 17 P.2d 925, 
81 Utah 340. 

68 C.J. p 789 note 26. 


71. Ga.—Whdte v. State, 71 S.B, 186, 
136 Ga. 158. 

58 C.J. p 789 note 27. 

72. Ariz.—State v. Poole, 122 P.2d 
416, 59 Ariz. 44. 

Ga.—Wharton v. State, 198 S.E. 823, 
58 Ga.App. 489. 

58 C.X p 789 note 28. 

73. Or.—State v. Start, 132 P. 612, 
65 Or. 178, 46 L.R.A.,N.S., 266. 

Any opening except vagrloa 

Since the statute does not specify 
any particular opening of the body 
into which penetration can be made 
in order to constitute sodomy, “it 
follows that the actual penetration of 
the virile member into any orifice of 
the human body except the vaginal 
opening of a female is sufficient for 
the establishment of the crime in 
auestion."—State v. Start, 132 P, 
612, 618, 65 Or. 178, 46 L..R.A.,N.S., 
266. 

74. Ariz,—State v. Poole, 122 P.2d 
415, 69 Ariz. 44. 

75. m.—People v. Smith, 101 N.B. 
967, 268 Ill. 502. 

68 C.J. p 790 note 31. 

76. Miss.—State v. Hill, 176 So. 719, 
179 Miss. 732. 

58 CJ. p 790 note 32. 
insertion of penis between legs 
Sodomy cannot be committed by 
the insertion of the male organ be¬ 
tween the legs or thighs of another 
I person, since such insertion is not 
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a penetratdion within the meaning of 
the law.—Wharton v. State, 198 S.E. 
823, 68 Ga.App. 439. 

77. Okl.—Cole v. State, 179 P.2d 176, 
84 Okl.Cr. 76. 

Penetration of month 

Although the complaining witness, 
who had been hypnotised to a point 
where she was unable to move but 
retained consciousness, had her teeth 
tightly clenched, when accused plac¬ 
ed his penis inside her lips he ac¬ 
complished a penetration of the 
mouth sufficient to allow his convic¬ 
tion under a statute providing that 
any person participating in the act 
of copulating the mouth of one per^ 
son with the sexual organ of an¬ 
other is punishable by imprisonment 
for not exceeding fifteen years.— 
People V. Hickok, 216 P.2d 140, 96 
Cal.App.2d 621. 

78. Ga.—Wharton v. State, 198 S.E. 
823, 68 Ga.App. 489. 

Mo.—State v. Wilson, 233 S.W.2d 686, 
861 Mo. 78. 

79. Miss.—State v. Hill, 176 So. 719, 
179 Miss. 732. 

80. Utah.—State v. Peterson, 17 P. 
2d 925, 81 Utah 340. 

81. Mich.—^People v. Hodgkin, 53 N. 
W. 794, 94 Mich. 27, 84 Am.S.B. 
321. 

58 C.J. p 790 note 83. 

82. Va.—Commonwealth v. Thomas, 
1 Va.Cas. 807, 3 Va. 307. 
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not essential that the emission be into some aperture 
of the body of the victim.83 Under the modem 
statutes, emission of seed is very generally declared 
or held to be unnecessary to the commission of the 
offense.^^ 

§ 2. Defenses 

The consent of the subject affords no defense to a 
prosecution for sodomy, and voluil^ary Intoxication has 
been held not to be a defense; but Insanity ordinarily 
does afford a defense. 

Consent is no defense to a prosecution for sod¬ 
omy,^6 and its only effect is to make the consenting 
person an accomplice.*® Drunkenness, it has been 
held, is not strictly a defense to the crime, but is 
defensive matter,-*7 but it has also been held that, 
where no particular purpose, motive, or intent is 
an essential element of the offense as defined by 
statute, the voluntary intoxication of accused affords 
no defense.** Irresistible insane impulse is a de¬ 
fense to a prosecution for sodomy;** and, similar¬ 
ly, mental disability is a defense if accused was un¬ 
able to comprehend the nature and consequences of 
the act*® 

Time of complaint and prosecution. It is not 
necessary that complaint should be made and prose¬ 
cution begun as soon as possible after commission 
of sodomy,*! nor does the law require any im¬ 
mediate action in cases of this character.** 

§ 3. Persons Liable 

Ordinarily all persons voluntarily participating In an 
act of sodomy are guilty of the offense. 

Where two persons voluntarily engage in an act 
of sodomy, both are guilty,** but if either party is 
a child of tender age the adult alone is guilty,*^ 


and, where one of them acts under compulsion, he 
is not guilty as an accomplice of the dominant par¬ 
ticipant in the act.** In determining whether a 
person is an accessory before the fact to the crime 
of sodomy, the test is not the intention or willing¬ 
ness of the parties actually engaged in the act, but 
rather what did the one charged as accessory before 
the fact do with relation to commission of the of¬ 
fense.*® It has been held that a person who takes 
the sex organ of another into his mouth is guilty 
as a principal,*^ and persons who are present aid¬ 
ing and assisting in the act are also responsible as 
principals.** If the presence of a person is by pre¬ 
concert he may be responsible as an accomplice 
although neither by word nor by act does he eng^e 
in the commission of the crime.** However, mere 
presence at, acquiescence in, or silent assent to the 
commission of the offense is not alone sufficient to 
charge one as principal, accessoiy, aider or abet¬ 
tor, or accomplice to the crime.! 

Under a statute providing that every person who 
shall carnally know any male or female person by 
the anus, or with the mouth or tongue, or who shall 
voltmtarily submit to such carnal knowledge, shall 
be guilty of sodomy, where two persons cooperate 
to commit sodomy both are guilty, whether the 
genital organ of one or the other is advanced or 
received, or whether the anus or mouth of one or 
the other is used.* Under a statute providing that 
any person participating in the act of copulating 
the mouth of one person with the sexual organ of 
another is punishable by imprisonment not exceed¬ 
ing a specified period, the word "participating*’ does 
not refer to third persons assisting others in the 
commission of the act, but refers to the actual per¬ 
formers of the act of perversion.* An accused pro- 


93m Utah.—State v. Peterson, 17 P. 

2d 925, 81 Utah 840. 

Smission after withdrawal 

Where accused Inserted his penis 
into the mouth of the subject and had 
an emission after withdrawal, he was 
guilty of the completed crime of 
sodomy under a statute extending the 
•common-law definition to include sod- 
•omy per os but otherwise relying on 
the common-law definition for a de¬ 
scription of the offense.—State v. 
Peterson, supra. 

Ml W.Va.—State v. B*rledman, 18 S. 

E.2d 653, 124 W.Va. 4. 

S8 C.J. p 790 note 84. 

85. Ill.—People v. Elder, 47 N'.E.2d 
694, 882 DL 888. 

ade.—Corpus Juris dted lu State v. 
Langelier, 8 A.2d 897, 898, 136 Me. 
320. 

Mo.—State v. Villinger, 287 S.W.2d 
132. 

58 aj. p 792 note 76. 


86 . Ky.—Commonwealth v. Poindex¬ 
ter, 118 S.W. 943, 133 Ky. 720. 

58 C.J. p 792 note 75 [a]. 

87. Iowa.—State v. Walker, 204 N. 
W. 215, 200 Iowa 341. 

88 . Cal.—People v. Avanzi, 77 P.2d 
237, 25 Cal.App.2d 301. 

89. Iowa.—State v. McGruder, 101 
N.W. 646, 125 Iowa 741. 

90. Iowa.—State v. McGruder, su¬ 
pra. 

91. Mo.—State v. Wilkins, 120 S.W. 
22, 221 Mo. 444. 

92. Mo.—State v. Wilkins, supra. 

93. Ark.—Hummel v. State, 196 S. 
W.2d 594, 210 Ark. 471. 

Qa.—(Perryman v. State, 18 S.E.2d 
388, 63 Ga.App. 819. 

58 C.J. p 790 notes 36, 37. 

94. Conn.—^Mascolo v. Montesanto, 

23 A. 714, 61 Conn. 50, 29 Am.S.H. 
170. , 


Wis.—^Mean's v. State, 104 N.W. 815, 
125 Wis. 650. 

58 C.J. p 790 note 88. 

95. Ga.—^Perryman v. State, 12 S.B. 
2d 388, 63 Ga.App. 819. 

96. Pa.—Commonwealth v. Mourar, 
74 A2d 732, 167 Pa.,Super. 276. 

97. Iowa.—State v. Simpson, 50 N. 
W.2d 601, overruling State v. Par¬ 
ris. 178 N.W. 361, 189 Iowa 505. 

98. Ind.—Young v. State, 141 N.E. 
309. 194 Ind. 221. 

58 C.J. p 790 note 40. 

99. Iowa.—State v. Parris, 178 N.W. 
361, 189 Iowa 605. 

58 C.J. p 790 note 41. 

Im Idaho.—State v. Altwatter, 157 P. 
256, 29 Idaho 107. 

2 . Wash.—State v. Pry, IS P,2d 491, 
169 Wash. 8X8. 

3. Cal.—People v. Jordan, 74 P.8d 
519, 24 CalApp.2d 39. 
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•curing another to place such other's sex organ into 
the month of accused may be convicted as an aider 
.and abettor under statutes punishing one guilty of 
.aiding and abetting the act of sodomy.^ 

.§ 4. Indictment and Information 

a. In general 

b. Statement of offense 

a. In General 

The general rules governing Indictments and Infor- 
rmatlons ordinarily control in prosecutions for sodomy. 

The general rules with respect to indictments and 
-informations usually control in prosecutions for 
sodomy,® as in respect of joinder of parties® and 
^offenses,7 and objections and motions to set aside in> 
.dictments or informations.® 

Issues, proof, and variance. General rules as to 
issues, proof, and variance in criminal prosecutions, 
as discussed in Indictments and Informations §§ 
244-270, ordinarily govern such matters in prosecu- 
•.tions for sodomy.® An indictment charging the 
-commission of buggery has been held not insuffii- 
• cient because the facts alleged supported the com¬ 
mon-law offense of sodomy.^® 


b. Statement of Offense 

(1) In general 

(2) Words of statute 

(3) Description of participants 

(1) In General 

While it is not necessary to describe the offense of 
sodomy with particularity, the Indictment or informa¬ 
tion should sufRciently apprise the accused of the charge 
brought against him. 

Because of the degrading nature of the crime 
of sodomy, it is very generally held that it is not 
necessary to describe the offense with the same par¬ 
ticularity that is required in charges of other 
crimes.ii Thus, an indictment for sodomy need 
not define the crime or charge with g^eat particu¬ 
larity or certainty, the separate elements^^ and par¬ 
ticular averments of the elements or facts consti¬ 
tuting the offense are generally unnecessary 3 but 
the indictment should sufficiently apprise accused 
of the charge against him,i^ and it has been held 
that, where the crime may be committed in a num¬ 
ber of different ways, the indictment should state 
the manner in which it was committed.^® An in¬ 
dictment which sets forth specifically and accurately 


t 4. Neb.—siedgre v. State, 6 N.W.2d 
76, 142 Neb. 354. 

tB. Okl.—Roberts v. State, 47 P.2d 
607, 57 OkI.Cp. 244. 

Xndlotment or luformatloii. neid snill- 
oieat 

(1) Generally. 

:N.H.—State v. Vredenburgr, 19 A.2d 
414, 91 N.H. 372. 

•Okl.—^Roberts v. State, 47 P.2d 607, 
67 Okl.Cr. 244. 

lUtah.—State v. Peterson, 17 P.2d 926, 
81 Utah 340. 

(2) To charge accused with bedng 
.an accessory before the fact of sodo- 
.my.—Commonwealth v. Mourar, 74 A. 
2d 732, 167 Pa.Super. 276. 

'Sorplnsage 

An allegation in Indictment charg¬ 
ing sodomy that those accused com¬ 
pelled young woman to sustain oscu- 
latory relations with them was re¬ 
jected as mere surplusage since, even 
-though such allegation of force could 
have been omitted, the rights of 
those accused were not prejudiced.— 
State V. Weltzel, 69 P.2d 958, 167 Or. 
334. 

Ohio.—^Poster v. State, 1 Ohio Cir. 
Ct. 467, 1 Ohio Cir.Dec. 261. 

■7. Ohio.—^Poster v. State, supra. 

68 C.J. p 791 note 45. 

8 . Tex.—^Moody v. State, 121 S.W. 

1117, 67 Tex.Cr. 76. 

68 OJ. p 791 note 47. 

-9. Ill.—^People V. Smith, 101 N.E. 

957, 268 HI. 602. 

. 68 C.J. p 792 note 67. 


10 . Ark.—Strum v. State, 272 S.W. 
369, 168 Ark. 1012. 

Sodomy as Including buggery see 
supra i 1 a. 

11 . CaL—^People v. BattUana, 126 P. 
2d 928, 62 Cal.App.2d 686. 

Ind,—Connell v. State, 19 N.E.2d 267, 
216 Ind. 318. 

Me.—State v. Langelier, 8 A.2d 897, 
136 Me. 320. 

Utah.—State v. Peterson, 17 P.2d 
925, 81 Utah 340. 

Both at common law and where 
crimes are wholly statutory, sodomy, 
because of its vile and degrading 
nature, has always been an excep¬ 
tion to the strict rules requiring 
great particularity in criminal plead¬ 
ing, and it has never been the prac¬ 
tice to describe details of the com¬ 
mission of the act. 

Ind.—Golver v. State, 101 N.B. 629, 
179 Ind. 469, 46 L..R.A.,N.S., 478. 

Me.—State v. Langelier, 8 A.2d 897, 
136 Me. 320. 

12. Utah.—Corpus Juris cited in 
State V. Peterson, 17 P.2d 926, 927, 
81 Utah 340. 

58 CJ. p 791 note 51. 

13. OaL—Corpus Juris cited in 

People V. BattUana, 126 P.2d 923, 
928, 62 Cal.App.2d 685. 

Ill. —^People V. De Prates, 70 N.E.2d 
691, 396 HI. 439, certiorari denied 
67 S.Ct 1201, 331 U.S. 811, 91 H. 
Ed. 1831. 

68 CJ. p 791 note 62. 
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14. heu —State t. Murry, 66 So. 963, 
136 La. 263. 

68 C.J. p 791 note 53. 

Omission of elonlonSly” 

In buggery prosecution under stat¬ 
ute providing for imprisonment of 
five to sixty years, indictment wab 
fatally defective for failure to use 
word "feloniously.”—State v. Collett, 
191 S.E. 27, 211 N.a 663. 

Statements held sufficient 

(1) Generally.—Bradford v. State, 
16 So. 107, 104 Ala. 68, 53 Am.S.R. 
24—58 aJ. p 791 note 63 [b]. 

(2) To charge commission of lewd 
and lascivious acts contrary to stat¬ 
ute.—State V. Vredenburg, 19 A.2d 
414, 91 N.H. 372. 

(3) To charge sodomy with beasL 
—State V. Poole, 122 P.2d 415, 69 
Arlz. 44. 

(4) The statute denouncing crime 
ag^nst nature is broad enough to 
support indictment charging that ac¬ 
cused against the order of nature car¬ 
nally knew a named person.—^Brown 
V. State, 22 So. 2d 445, 32 Ala.App. 
131. 

15. Go.—^Barton v. State, 63 S.E.2d 
707, 79 Ga.App. 380. 

Month and tongue 

(1) Counts of Information charging 
a man with carnal knowledge of male 
persons with mouth and tongue, ac¬ 
curately advised accused of charges 
against him.—State v. Collier, 162 
P.2d 267, 23 Wa8h.2d 678. • 
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the paiticular facts necessary to constitute the 
offense is good,i® and the charge need not allege 
matter which forms no element of the offense un¬ 
der the statute defining or punishing the crime of 
sodomy, although a conviction cannot be sustained 
where all the facts stated in the indictment might be 
true and still accused might not be guilty of the 
offense intended to be charged.i^ An indictment 
setting forth the offense charged so plainly that its 
nature may be easily understood by the jury is suffi¬ 
cient.!® 

Time of commission. The indictment or informa¬ 
tion need not allege the exact date of commission 
of the crime;*® but there is also authority to the 
contrary.*! 

BUI of parHcidars. Accused in a prosecution 
for sodomy is entitled to a bill of particulars only 
where he cannot prepare his defense without it** 

(2) Words of Statute 

An Indictment or information It ordinarily sufficient 
If It charges sodomy In the language of the statute de¬ 
fining or punishing such offense. 

Under the general rules discussed in Indictments 
and Informations §§ 137-141, it is usually sufficient 
to charge the offense of sodomy in the language of 
the statute,** or substantially in that language,*^ 
at least where the statute defines the offense,*5 
or where the words used have a well recognized 


meaning.** Sudi a charge has been held good 
against an oral motion to quash in the nature of a 
general demurrer.*^ An indictment in the language 
of the statute has been held sufficient to satisfy 
the requirement that accused be informed of the 
charge against him,** especially where it is also 
provided by the statute that on request accused may 
obtain a bill of particulars.*® It has been held, 
however, that a charge in the words of the statute 
is not sufficient where the elements of the crkue 
are not set forth clearly in the statute itself.*® 

(3) Description of Participants 

An Indictment or Information may deecribe the ac¬ 
cused as the active agent or the pathlc as long as the 
particular act charged Is within the statutory definition 
of the crime. It is ordinarily essential to describe the 
pathlc as a human being or animal, but It may not be 
necessary to specify the sex of the pathlc. 

In the indictment of an adult for the crime against 
nature it is immaterial whether he is charged as 
agent or pathic, as long as the act charged is 
within the statutory definition of the crime.*! It is 
essential to state that the crime was committed with 
another human being or with an animal,** but, it 
is not necessary to state the sex of the person with 
whom the offense was committed,** unless in con¬ 
nection with other words used the sex must be made 
to appear in order to exclude the possibility of inter¬ 
course other than of a sodomitical nature.*^ 


(2) Information charging sodomy 
'*by" mouth, under statute deflningr 
sodomy as to carnally know another 
"with" mouth, was sufficient.—State 

V. Fry. 13 P.2d 491, 169 Wash. 313. 

16. Aril.—Strum v. State, 272 S.W. 
359. 168 Ark. 1012. 

Coraal oopuIattoxL 
An indictment cbareing that ac¬ 
cused placed hds sexual organ in 
the anus of a named female for the 
purpose of having carnal copulation 
with her sufficiently charged that he 
had carnal copulation with her in 
an opening of her body other than 
her sexual parts as denounced by 
statute.—^Brown v. State. Tex.Cr., 245 
S.W.2d 497. 

17. Me.—State v. Liangeller, 8 A.2d 
897. 136 Me. 320. 

W. Va.—State v. Friedman. 18 S.E.2d 
653. 124 W.Va, 4. 

18. Cal.—^People v. Allison. 146 P. 
539. 25 Oal.App. 746—People v. 
Carroll, 81 P. 680, 1 CaLApp. 2. 

19. HI.—Kelly v. People. 61 N.B. 425. 
192 m. 119. 85 Am.S.R. 328—Hon- 
selman v. People. 48 N.B. 804, 168 
lU. 172. 

20. Mich.—People v. Swift, 188 N.W. 
662, 172 Mich. 478. 

58 C.j. p 792 note 58. 


21. Neb.—Abbott v. State, 204 N.W. 
74, 206 N.W. 158, 113 Neb. 617. 

22. HI.—-Kelly v. People, 61 N.B. 
425, 192 HI. 119, 85 Acn.S.R. 323. 

23. Ariz.—State v. Poole, 122 P.2d 
415, 59 Ariz. 44. 

Cal.—People v. Battilana, 126 P.2d 
923, 52 CaI.App.2d 685. 

I£i—^People V. De Prates, 70 N.B.2d 
591, 395 HI. 489. certiorari denied 
67 S.Ct. 1201, 331 U.S. 811, 91 I.. 
Ed. 1831. 

Ind.—Connell v. State, 19 N.R2d 267, 
215 Ind. 818. 

Me.—State v. Langelier, 8 A.2d 897, 
136 Me. 320. 

Mo.—State v. Hannon. 7 S.W.2d 278. 
Okl.—Oorpos vTiizis <dted in LeFavour 
V. State, 142 P.2d 132, 134, 77 Okl. 
Cr. 383. 

Tex.—Slusser v. State, Cr., 232 S.W. 
2d 727. 

58 C.J. p 792 note 62—81 C.J. p 719 
note 60 [a]. 

24. Ark.—Smith v. State, 284 S.W. 
32, ISO Ark. 265. 

Mo.—State v. Hannon, 7 S.W.2d 278. 

25. Ariz.—State v. Poole, 122 P.2d 
415. 59 Ariz. 44. 

26. Cal.—HPeople v. Green, 228 P. 
1004. 65 Cal.App. 234. 

Nev.—State v. Verganadis, 248 P. 
900, 60 Nev. 1. 
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27. Ga.—Barton v. State, 58 S.E.2d 
707, 79 Ga.App. 380. 

Ind.—Connell v. State. 19 N.E.2d 267, 
215 Ind. 318. 

28. D.C.—^Tonker v. U. S., 178 P.2d 
712, 85 U.S.App.D.a 369. 

29. D.C.—Tonker v. V. S., supra. 

30. Tex.—State v. Campbell, 29 Tex. 
44. 94 Am.D. 251. 

31. Iia.—State v. Vicknair, 28 So. 
278, 52 La.Ann. 1921. 

82. Cal.—^People v. Hopwood, 19 P. 
2d 824, 130 Cal.App. 168. 

33. Cal.—^People v. Triplett, 161 P.2d 
897. 70 Cal.App.2d 534. 

|Okl.—^LeFavour v. State, 142 P.2d 
132, 77 Okl.Cr. 383. 

58 C.j. p 791 note 49. 

34 Cal .—People v. Hopwood, 19 P. 

2d 824, 130 Cal.App. 168. 

58 C.J. p 791 note 50. 

Oamal knowledge of woman 
Allegation in information tba-t ac¬ 
cused had "carnal knowledge" of 
body of named person meant that he 
had a sexual connection with such 
person, and, where such person was 
described by a feminine name, the 
information merely charged sexual 
intercourse with a woman and, there¬ 
fore. was insufficient to charge com- 
miission of the crime of sodomy.— 
People v. Hopwood* supra. 
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§ 5. Evidence 

a. Presumptions and burden of proof 

b. Admissibility 

fc Weight and sufficienqr 

a. Presumptions and. Burden of Proof 

The burden rests on the prosecution to prove the 
guilt of one accused of sodomy. 

A person accused of sodomy or sex perversion is 
entitled to a presumption of innocence,^5 and the 
burden rests on the state to prove his guilt.86 The 
state has the burden of proving the essential ele¬ 
ments of the offense,3*^ such as penetration.38 Since 
in most jurisdictions the emission of seed is un¬ 
necessary to the consummation of the crime, as 
discussed supra § lb (5), proof of emission is gen¬ 
erally unnecessary.*^ Drunkenness is defensive 
matter which accused must establish affirmatively by 
a preponderance of the evidence.^® 

b. Admissibility 

In a prosecution for sodomy competent, relevant, and 
material evidence is admissible. 

Under the general rules governing admissibility 
of evidence in criminal prosecutions, discussed in 


§ 5 

Criminal Law §§ 600-661, evidence proffered in 
prosecutions for sodomy has been held to be ad¬ 
missible^^ or inadmissible.^* Proof of the pathic's 
injured condition is admissible on the issue of pen¬ 
etration,^* and proof of the unchaste character of 
a woman complainant is admissible on the issue 
of her credibility,^^ although it is inadmissible as 
proof of actual commission of the offense.^* Where 
several persons conspired to commit a wrongful 
act against their victim, it has been held immaterial 
that before taking the victim to a secluded spot 
they may not have contemplated the commission of 
sodomy.^® 

Complaint of victim. Evidence that the victim 
complained of an assault and the commission of 
sodomy is admissible in corroboration of his testi¬ 
mony as to commission of the offense where the 
complaint was made within a reasonable time after 
commission of the act of sodomy.47 Declarations 
of the assaulted person made subsequent to the of¬ 
fense are inadmissible to prove the substantive 
case,^* and will be admitted only to corroborate his 
testimony when that has been impeached.^* The 
prosecuting witness may himself testify that he 
made complaint where such complaint was made 


35. Cal.—People v. Angler, 112 P.2d 
659, 44 Cal.App.2d 417. 

35. Cal.—People v. Angler, supra. 
Identity 

In prosecution for sodomy, where¬ 
in vital issue was identity of ac¬ 
cused, burden remained on the com¬ 
monwealth to establish his guilt, 
and only in attempt to set up an 
alibi was there any obligation on ac¬ 
cused to assume the burden of an 
affirmative defense.—Commonwealth 
V. Stoltz, W A-2d 67, 147 PaSuper. 
117. 

37. Tex.—^Langford v. State, 89 S.W. 

830, 48 Tex.Cr. 661. 

3a Ark.—Hudspeth v. State, 108 
S.W.2d 1086, 194 Ark. 676. 

68 C.J. p 798 note 83. 

Depth of penetration 

The state is not required to prove 
penetration to any particular depth. 
—Cross V. State, 17 Tex.App. 476. 

39. W.Va—State v. FWedman, 18 
S.B.2d 663, 124 W.Va 4. 

68 C.J. p 793 note 86. 

40. Iowa—State v. Walker, 204 N. 
W. 216, 200 Iowa 341. 

41. Cal.—People v. Oaleno, 76 P.2d 
187, 26 Cal.App.2d 14. 

Nja.—State V. Desilets, 73 A.2d 800, 
96 N.H. 246. 

68 CXJ. P 793 note 89. 

AloohoUo odor 

Court did not err in taking testi¬ 
mony as to alcoholic odor in boy's 
breath on trial for committing so¬ 


domy with him and contributing to 
his delinquency.—People v. Wallen, 
16 P.2d 189, 127 CalA.pp. 642. 
Xtanlssion 

Mother's testimony as to dry sub¬ 
stance on boy's clothing was admis¬ 
sible evidence of emission.—^People 
V. Swlst, 69 P. 223, 186 Cal. 620. 
ICeeting of aocused and proseonting 
witness 

In sodomy prosecution, testimony 
of children who were present when, 
according to prosecuting witness' 
testimony, accused first met prose¬ 
cuting witness, was admissible to 
show meeting between accused and 
i prosecuting witness.—C o m m o n- 
wealth V. Levy, 23 A-2d 97, 146 Pa 
Super. 664. 

act by pathio on accused 
In prosecution of adult male for 
carnally knowing infant male with 
mouth and tongue, prosecuting wit¬ 
ness' testimony ttiat he did same 
thing to defendant at his request 
after first and third of four offenses 
testified to by such witness was ad¬ 
missible.—State V. Collier, 162 P.2d 
267, 23 Wash.2d 678. 

42. CaJL—^People v. Bumbaugh, 120 
P.2d 703, 48 CaI.App.2d 291. 

68 C.J. P 793 note 90. 

Expert evidence as to homosexiiality 
Refusal to permit physician spe¬ 
cializing in neurology and psychla^ 
try to express opinion as to whether, 
after having made psychiatric exam¬ 
ination. accused was homosexual, 
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was proper, since it would not prove 
performance or nonperformance of 
the criminal act.—People v. Sellers, 
280 P.2d 398, 108 Cal.App.2d 830. 

48. Ark.—^Havens v. State, 228 S.W. 

2d 1008, 217 Ark. 163. 

XaJiuT 2o teiuyear old boy’s peals 
Evidence that the penis of a ten- 
year old boy was bruised and bleed¬ 
ing is admissible as tending to show 
that accused, a grown man, took it 
into his mouth, and bit it as testified 
by the boy, and thus to establish the 
penetration essential to commission 
of the crime of sodomy.—Havens v. 
State, supra. 

44. Neb.—^Redmon v. State, 33 N.W. 
2d 349, 150 Neb. 62. 

BeputatLoa for veracity 
In prosecution for sodomy, evi¬ 
dence of the immoral character of 
prosecuting witness may be shown 
and accused is not restricted to proof 
of her general reputation for truth 
and veracity.—^Redmon v. State, su¬ 
pra. 

45. Cal.—People v. Battllana^ 126 
P.2d 923, 62 Cal.App.2d 686. 

46. Or.—State v. Weltzel, 69 P.2d 
958, 167 Or. 334. 

47. Cal.—^People v. Bumbaugh. 120 
P.2d 703, 48 CalJ^p.2d 791. 

48. Ohio.—poster v. State, 1 Ohio 
Cir.Ct. 467, 1 Ohio Cir.I>ec. 261. 

58 CJ. p 793 note 94. 

49. La—State v. Gruso, 28 LaAnn. 
962. 
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within a reasonable time,^® and, where no third per¬ 
son is called to testify sls to the complaint and the 
only testimony is that of the pathic or prosecuting 
witness, this is direct evidence and not hearsay, 
and it is entirely proper for him to tell what action 
he took with respect to the crime.®^ Where the 
person assaulted was of tender years, it has been 
held that the fact that complaint was made im¬ 
mediately after the occurrence is admissible, and 
also the details of the complaint.®^ A complaint is 
admissible, however, only where it was made imme¬ 
diately after the offense or at the first convenient or 
reasonable opportunity thereafter.®^ 

c. Wei^t and Suificiency 

(1) In general 

(2) Corroboration 

(1) In General 

The prosecution must prove commission of sodomy 
by the accused beyond a reasonable doubt, but the es¬ 


sential elements of the crime may be established by cir¬ 
cumstantial evidence. 

In accordance with the general rules discussed 
in Criminal Law §§ 900-926, in order to convict ac¬ 
cused of the crime of sodomy the evidence must be 
sufficient to establish his guilt beyond a reasonable 
doubt.®® Where the evidence adduced is reasonably 
open to two different constructions, under one of 
which accused would be guilty of the completed 
crime of sodomy, and under the other of which 
he would be guilty only of an attempt, it is insuffi¬ 
cient to support a verdict of guilt of the completed 
crime.®® Also, where there is substantial evidence 
when considered in connection with such inferences, 
as the jury may reasonably have drawn to sustain- 
every material fact on which a finding of guilt is. 
based, the finding will not be disturbed on the 
ground of insufficiency of the evidence.®^ In par¬ 
ticular cases the evidence has been held sufficient 
to support a conviction for sodomy or sex perver¬ 
sion.®® On the other hand, in particular cases- 


50 Wash.—State v. Boyles, 82 P.2d 
675, 196 Wash. 227. 

51. Wash.—State v. Boyles, supra. 

52. Ohl.—Borden v. State. 262 P. 
446. 36 OkLCr. 69. 

53. Ohl.—^Borden v. State^ supra. 

58 C.J. P 798 note 92. 

64. Cal.—People v. Hubbell, 128 P.2d 
679, 54 CaLApp.2d 49. 

68 C.J. p 793 note 93. 

5a Cal.—People v. Boggett, 188 P.2d 
792. 83 Cal.App.2d 405. 

N.T.—People v, LaCasse, 42 N.T.S.2d 
730, 266 App.DlY. 888. 

Pa.—Commonwealth v. Dress, 47 A. 

2d 197, 354 Pa. 411. 

Wash.—State v. Swane, 163 P.2d 311, 
21 Wash.2d 772. 

58 C.J. p 793 note 1. 
dear and. xeUable proof 
Accused charged with sodomy in 
first degree was charged with serious 
and repulsive crime and could not he 
found guilty without clear and reli¬ 
able testimony.—People v. Dalrym- 
ple, 112 K.Y.S.2d 890. 280 AppJDiv. 
137. 

Photographs 

In prosecution for commission of 
crime against nature, where only evi¬ 
dence directly connecting persons 
accused with commission of otfense 
were certain photographs which had 
been taken by one of those accused, 
although suggestive of the offense 
and Justifsdng an Inference that it 
had been committed, did not clearly 
establish offense, conviction was not 
authorised.—People v. Doggett, 188 
P.2d 792, 88 CalJ^p.2d 406. 

Sex perversion | 

(1) Bvidence tending to show that 
accused might have been guilty of I 
some other reprehensible behavior I 


not named in the accusation charging 
violation of a statute relating to sex 
perversion will not justify his con¬ 
viction of sex perversion.—People v. 
-Angler, 112 P.2d 659, 44 Cal.App.2d 
417. 

(2) Where the evidence at most 
furnishes ground for suspicion of sex 
perversion in the light of corroborar 
tive circumstances, it falls short of 
that recLulsite to support a convic¬ 
tion.—^People V. Jordan, 74 P.2d 619, 
24 Cal.App.2d 39. 

(8) In prosecution for sex perveiv 
Sion, fact that in describing the of¬ 
fense the boy on whom offense was 
allegedly committed used a singular 
noun where ordinarily plural form 
is used in naming certain part of 
body did not establish that evidence 
did not measure up to reasonable 
moral certainty required in order to 
sustain conviction.—People v, Hai> 
ris, 154 P.2d 442, 67 CalJ^p.2d 807. 

66. Wash.—State v. Swane, 153 P.2d 
311, 21 Wash.2d 772. 

67. CaL—^People v. Toung, 80 P.2d 
188, 26 CaI.App.2d 700. 

68. Ark.—Havens v. State, 228 S.W. 
2d 1003, 217 Ark. 168—Woolford v. 
State, 165 S.W.2d 339, 202 Ark. 
1010. 

Cal.—People v. Westek, 190 P.2d 9, 
31 CaL2d 469—People v. Irish, 
239 P.2d 36, 108 CalApp.2d 447— 
People V. Harris, 238 P.2d 158, 108 
CalALpp.2d 84—People v. McNeese, 
230 P.2d 640, 104 CalJ^p.2d 59— 
People V. Mastrantuono, 198 P.2d 
674, 88 Cal.App.2d 178—People v. 
Brynes, 190 P.2d 286, 84 CalJLpp. 
2d 64, certiorari denied 69 S.Ct. 60, 
836 IT.S. 847. 93 LuEd. 397—People 
v. Becker, 181 P.2d 958, 80 Cal.App. 
2d 691—People v. Denton, 178 P.2d 
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624, 78 CalApp.2d 640—People v. 
Porter. 174 P.2d 878, 77 CaLApp.2d 
142, motion denied 205 P.2d 35, 91 
CaLApp.2d 859, certiorari denied' 
Porter v. Heinze^ 70 S.Ct. 988, 339 
TT.S. 961, 94 L.Bd. 1871—People v. 
Hill, 173 P.2d 26, 76 Cal.App.2d 330 
—^People V. Harris, 154 P.2d 442, 
67 CalA.pp.2d 807—People v. Mu¬ 
noz, 143 P.2d 602, 61 Cal.App.2dL 
646—^People v. Battilana^ 126 P.2d; 
923, 52 CalApp.2d 685—People v. 
BosweU, 105 P.2d 991, 41 Cal.App. 
2d 16—People v. Taylor, 88 P.2d: 
942, 81 Cal.App.2d 723—People v. 
Jordan, 74 P.2d 619, 24 CalA.pp.2d 
89. 

Colo.—Dustin V. People, 181 P.2d 457, 
116 COlo. 433. 

Fla—^Fine v. State, 14 So.2d 408, 163^ 
Fla. 297. 

Ga—Gibson v. State, 66 S.E.2d 818, 
84 GaApp. 417—Barton v. State, 
60 S.E.2d 178, 81 GaA.pp. 810. 

HI.—People v. Whitham, 94 N.B.2d- 
606, 406 ni. 598—People v. Elder. 
47 N.E.2d 694, 882 Ill. 388. 

Ind.—Ditton v. State, 61 N.B.2d 856. 
222 Ind. 25—Sanders v. Stata 25- 
N.E.2d 995, 216 Ind. 663. 

Md.—^Haley v. Stata 88 A.2d 312. 

Mo.—State v, Wilson, 238 S.W.2d 686, 
861 Mo. 78. 

N.T.—People v. Francia 72 N.X.S.2d 
704, 272 App.Div. 989. 

Okl.—Woody v. Stata Cr., 238 P.2d 
867. 

Or.—State v. Mclntyra 242 P.2d 189- 
—State v. Anthony, 169 P.2d 687, 
179 Or. 282, certiorari denied 62 
S.Ct 865, 330 U.S. 826, 91 D.Ed. 
1276—State v. Toung, 13 P.2d 604, 
140 Or. 228. 

Pa—Commonwealth v. Travia 46- 
A.2d 521, 169 PaSuper. 2—Com¬ 
monwealth V. Feldman, 46 A,2d 332,. 
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the evidence has been held insufficient to support 
such a conviction,®® or to sustain a conviction of 
sodomy in a particular degree.®® 

Time of complaint. An unreasonable delay in 
making complaint may render the evidence of sod¬ 
omy insufficient to support a conviction.®^ 

Penetration. Penetration may be established by 
circumstantial evidence,®® at least when positive 
proof is unavailable,®® and provided the inferences 


deducible from the circumstances leave no reason¬ 
able doubt®^ Evidence of the condition, position, 
and proximity of the parties as testified to by 
eyewitnesses may afford sufficient evidence of 
penetration to support a charge of sodomy by cun- 
nilingus,®® and evidence of penetration beyond the 
lips of the pathic is sufficient to show penetration 
supporting a charge of sex perversion.®® Where di¬ 
rect and circumstantial evidence combine to show 
penetration, such fact is sufficiently shown.®^ 


169 Pa.Super. 8—Commonwealth v. 
Pichierre, O. & T., 86 Luz.Lieir.Re£r- 
409. 

Tez.—Gordzellk v. State, Cr., 846 
S.W.2d 688—Strongr v. State, Cr., 
284 S.W.2d 60—Bichon v. State, 
Cr., 230 S.W.2d 812—^Medrano v. 
State, Cr.. 205 S.W.2d 588—Old- 
cumb V. State, 81 S.'W.2d 506, 128 
Tez.Cr. 895. 

Utah.—State v. Dixon, 199 P.2d 775, 
114 Utah 301. 

W.Va.—State v. Meadows, 20 S.E.2d 
687, 124 W.Va. 412. 

68 C.J. p 793 note 1 Ca]. 

Evidence held snidoleat 

(1) To identify accused as the per¬ 
son committing: the sodomy or sex 
perversion.—^People v. Suttles, 143 
P.2d 506, 61 CaI.App.2d 641—People 
V. MUls, 137 P.2d 698, 68 CaI.App.2d 
608. 

(2) To show copulation per os. 
Cal.—^People v. Shevette, 221 P.2d 

227, 98 Cal.App.2d 782—^People v. 
Milo, 201 P.2d 656, 89 Cai.App.2d 
706—People v. Triplett, 161 P.2d 
897, 70 Cal.App.2d —People v. 
Harris, 154 P.2d 442, 67 Cal.App.2d 
307—^People v. Wheeler, 142 P.2d 
938, 61 Cal.App.2d 894—^People v. 
Beatty, 130 P.2d 433, 65 CaI.App.2d 
258. 

Minn.—State v. Nelson, 271 N.W. 114, 
199 Minn. 86. 

(3) To show commission of offense 
by taking male organ of dog into 
woman's mouth.—State v. Tarrant, 
so N.R2d 609, 80 Ohio App. 199. 

(4) To show carnal intercourse 
with cow.—^Hudspeth v. State, 108 
S.W.2d 1085, 194 Ark. 576. 

(5) To show sodomy or sex per¬ 
version committed with a minor. 

Cal.—People v. Slobodion, 191 P.2d 

1, 81 Cal.2d 555, certiorari denied 
59 S.Ct 24, 335 U.S. 835, 93 L.Ed. 
887—^People V. Stlnchcomb, 208 P. 
2d 896, 92 Cal.App.2d 741, certiorari 
denied Stinchcomb v. People of 
.State of Cal.. 71 S.Ct 25, 840 U.S. 
:838, 95 Lr.Ed. 616, rehearing denied 
228 P.2d 69, 102 CalJ^p.2d 626— 
People V. Harris, 154 P.2d 442, 67 
Cal.App.2d 807—People v. Earpin- 
ski. 111 P.2d 393, 48 CalA.pp.2d 645. 
Ind.—Ditton v. State. 61 N.E.2d 866, 
222 Ind. 26. 


Mo.—State v. Villinger, 237 S.W.2d 
132. 

Okl.—^LeFavour v. State, 142 P.2d 
132, 77 Okl.Cr. 383. 

Pa.—Commonwealth v. Bowles, 60 
A.2d 362, 163 Pa.Super. 128. 

Tex.—Slusser v. State, Cr., 232 S.W. 
2d 727. 

Abnormal seamal satisfaction 
Evidence held sufficient to show 
that the obscene act was performed 
for the purpose of abnormal sexual 
satisfaction as required under the 
sexual perversity statute.—State v. 
Anthony, 169 P.2d 587, 179 Or. 282, 
certiorari denied 67 S.Ct. 865, 330 
U.S. 826, 91 L.Ed. 1276. 

59. N.T.—People v. Crocker, 74 N.T. 
S.2d 598, 272 App.Div. 1087. 

Wash.—State v. Swane, 153 P.2d 811, 
21 Wash.2d 772. 

58 C.J. p 793 note 1 £b]. 

Bvidenoe held Insnffioient 

(1) To show carnal Intercourse 
with animal.—Nichols v. State, 225 
S.W.2d 8'41, 164 Tex.Cr. 126—Wood- 
row V. State, 180 S.W.2d 160, 147 Tex. 
Cr. 828. 

(2) To show sodomy by cunnllln- 
gus. 

Cal.—People v. Angler. 112 P.2d 659, 
44 Cal.App.2d 417. 

Okl.—Roberts v. State, 47 P.2d 607, 
57 Okl.Cr. 244. 

(3) To show sodomy or sex perver¬ 
sion committed with minor. 

Fla.—^Blameuser v. State, 142 So. 909, 
106 Fla. 135. 

N.Y.—^People v. LaCasse, 42 N.Y.S.2d 
730, 266 App.Div. 888. 

Okl.—^Roberts v. State, 47 P.2d 607, 
67 Okl.Cr. 244. 

Pa.—Commonwealth v. Dress, 47 A.2d 
197, 354 Pa. 411. 

60. N.Y.—People v. Dalrymple, 112 
N.Y.S.2d 390, 280 App.Div. 137. 

Sodomy In first degree 
Accused could not be convicted of 
sodomy in first degree allegedly per¬ 
petrated on female, fourteen years 
and ten months of age, who was 
pupil in seventh grade of public 
school. In absence of evidence indi¬ 
cating force or duress, that act was 
committed against female's will and 
without her consent, or that female 
was Incapable of offering resistance 
or giving consent by reason of un¬ 
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soundness of mind, mental or physi¬ 
cal weakness, or immaturity; and it 
was error to permit Jury to deter¬ 
mine merely from personal observa¬ 
tion of female on witness stand that 
she was Incapable of giving consent 
or offering resistance because of 
statutory disability of mental or 
physical weakness, immaturity, or 
bodily ailment.—People v. Dalrym¬ 
ple, supra. 

61. Va.—Williams v. Commonwealth, 
22 S.B. 859. 

58 C.J. p 792 note 74 [a]. 

D^ay of less than a year by a boy 
fifteen years of age in bringing a 
charge against a mature man was 
not unreasonable.—State v. Vlcknalr, 
28 So. 273, 62 LAAnn. 1921. 

Bvidenoe held sufficient 
To support conviction despite de¬ 
lay of iflve-year-old girl in making 
complaint, which may have been due 
to admonition of accused against tell¬ 
ing anyone of the sodomy.—Common¬ 
wealth v. Allabaugh, 58 A.2d 184, 162 
PaSuper. 490. 

62. Ark.—^Hudspeth v. State, 108 
S.W.2d 1086, 194 Ark. 576. 

58 C.J. p 794 note 2. 

63. Ala—^Tarrant v. State, 67 So. 
626, 12 AlaApp. 172, certiorari de¬ 
nied 67 So. 1018, 191 Ala 664. 

64. Ark.—^Hudspeth v. State, 108 S. 
W.2d 1085, 194 Ark. 576. 

Pa—Commonwealth v. Donahue, 7 
A.2d 18, 136 PaSuper. 306. 

65. Pa—Commonwealth v. Donabua 
supra 

Back of direct evidence 
Evidence Justified conviction of 
sodomy by cunnilingus notwith¬ 
standing lack of direct evidence of 
penetration.—Commonwealth v. 
Bowes, 74 A.2d 795, 166 PaSuper. 
625. 

66. Cal.—People v. Hlckok, 216 P.2d 
140, 96 CalALpp.2d 621. 

67. OhiOw—State v. Walhenmaier, 
App., 64 N.E.2d 148. 

Bjedical evidence 

Statement of pathic that there was 
penetration of the anus, plus medical 
evidence of trauma thereof, was suf¬ 
ficient to prove penetration,—State v, 
Walhenmaier, aupra 



SOBOMI 


81 C.J.S. 


§ 5 


(2) Corroboration 

The testimony of police eyewitnesses to a sodomy or 
sex perversion does not require corroboration. The tes¬ 
timony of a participant in the act does require corrobora¬ 
tion where such participant Is an accomplice or volun¬ 
tarily consents thereto, or where his testimony Is contra¬ 
dictory and unconvincing; but no corroboration will be 
required In the case of an unwilling victim whose testi¬ 
mony Is clear and convincing. 

The testimony of police eyewitnesses does not re¬ 
quire corroboration in order to be sufficient to 
support a conviction of sodomy or sex perversion.®® 
At common law a conviction may be had on the 
uncorroborated testimony of an accomplice®® or 
participant^® in the crime where such testimony 
together with other facts and circumstances is suffi¬ 
cient to establish guilt beyond a reasonable doubt^i 
Where a statute so provides, corroboration of the 
testimony of an accomplice is essential to sustain 
a conviction,^^ and, where specific provision in re¬ 
spect of such testimony has not been made for the 
crime of sodomy, the provisions of a general law 
are applicable.^® The rule as to the quantum of 
proof required to convict one of rape, as discussed 
with respect to corroboration of the complaining 


witness in Rape § 78, has been held applicable to 
prosecutions for sodomy.In accordance there¬ 
with, it has been held that where the pathic is a 
willing participant or accomplice in the commission 
of sodomy, a conviction may not properly be based 
on his uncorroborated testimony,^® but that where 
he is an unwilling victim his testimony does not re¬ 
quire corroboration,^® and will alone support a 
conviction if clear and convincing in character.^7 
It has been held that a child of tender years may 
passively submit so that he "assents” to the com¬ 
mission of the sodomy or sex perversion without 
"consenting^' thereto,7® that a child of tender years 
is not capable of legal consent to such crime,7® and 
that one who without voluntary action "assents” or 
passively submits to sodomy or sex perversion is 
not an accomplice within the rule requiring cor¬ 
roboration of his testimony.®® On the other hand, 
irrespective of the pathic's consent to the act, his 
testimony will require corroboration if it is so con¬ 
tradictory or unconvincing that it cannot alone 
support a conviction.®! 

Feigned accomplice. The testimony of one whose 


68. Cal.—^People v. Sellers, 230 P.2d 
898, 108 Cal.App. 880—People v. 
Bentley, 226 P.2d 669, 102 Cal.App. 
2d 97. 

69. in. —^Honselman v. People, 48 
N.B. 804, 168 lU. 172. 

58 C.J. p 794 note 5. 

70. Wls.—Yerhaalen v. State, 218 
N.W. 878, 195 Wis. 345. 

71. Wls.—Yerhaalen v. State, supra. 

72. Tex.—Pipkin v. State, 230 S.W. 
2d 221, 154 Tex.Cr. 640. 

58 C.J. p 794 note 11. 

73. N.T.—People v. Deschessere, 74 
N.T.S. 761, 69 App.Div. 217, 16 N.T. 
Cr. 838. 

74. Okl.—Cole v. State, 179 P.2d 176, 
84 Okl.Cr. 76. 

76b Ark.—Hummel v. State, 196 S. 

W.2d 594, 210 Ark. 471. 

N.T.—People v. Petruccl, 67 N.T.S. 
2d 611, 271 App.Dlv. 986. 

76. Ark.—Bfewens v. State, 228 S.W. 
2d 1003, 217 Ark. 153—Hummel v. 
State, 196 S.W.2d 594. 210 Ark. 471. 
Cal.—People v. Chessman, 238 P.2d 
1001, 88 Cal.2d 166, certiorari de¬ 
nied Chessman v. People of State 
ef Cal., 72 S.Ct 650, 343 U.S. 915, 

96 Li.Bd. -rehearingr denied 72 

S.Ct. 778, 843 U.S. 937. 96 L.Ed.- 

—^People V. Peterman, 229 P.2d 444, 
108 Cal.App.2d 822—People v! 
Walker, 198 P.2d 534, 88 Cal.App.2d 
265—People v. Coleman, 127 P.2d 
309, 53 CalApp.2d 18—People v. 
OEarplnskl, 111 P.2d 898, 43 Cal. 
App.2d 545. 


Oa.—^Knighton v. State, 82 S.E.2d 
861, 72 Ga.App. 43. 

Iowa.—State v. Simpson, 50 N.W.2d 
601. 

N.Y.—People v. Petruccl, 67 N.T.S.2d 
611, 271 App.Div. 986. 

Pa.—Commonwealth v. W1 e s n e r, 
Quar.Sesa, 21 Lehigh Co.L.J. 284. 
58 C.J. p 794 note 18. 

77. Okl.—Cole v. State, 179 P.2d 176, 
84 Okl.Cr. 76. 

Pa.—Commonwealth v. Allabaugh, 58 
A2d 184, 162 Pa.Super. 490. 

78. Cal.—^People v. Conklin, 10 P.2d 
98, 122 CaXApp. 88. 

79. Wls.—Means v. State, 104 N.W. 
815, 125 Wis. 650. 

58 aj. p 794 note 13 [b]. 

80. Cal.—People v. Conklin, 10 P.2d 
98, 122 Cal.App.2d 83. 

Ga.—Perryman v. State. 12 S.B.2d 
388. 63 Ga.APp. 819. 

Duress 

Uncorroborated testimony of sev¬ 
enteen year old Inmate of industrial 
school concerning act of sodomy 
committed against him by an of¬ 
ficer of the school whose duties in¬ 
cluded supervising and directing the 
inmate sustained conviction of sod¬ 
omy, and the boy’s testimony did not 
require corroboration, since the Jury 
was Justified in finding that he sub¬ 
mitted under duress of threats from 
the ofiicer in charge.—Perryman v. 
State, supra. 

Pear of bodily harm 
In prosecution for sex perversion, 
evidence sustained finding that prose- 
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cutrlx submitted to acts of sex per¬ 
version under threat of great and 
immediate bodily harm accompanied 
by apparent power of execution, so 
that she was not an accomplice and 
her uncorroborated testimony could 
support a conviction.—^People v. Pe¬ 
terman, 229 P.2d 444, 108 Cal.App.2d 
322. 

81. HI.—^People V. O’Connor, 106 N. 

B.2d 176, 412 m. 304. 

Pa.—Commonwealth v. Dress, 47 A. 
2d 197, 354 Pa, 411—Commonwealth 
V. Allabaugh, 58 A.2d 184, 162 Pa- 
Super. 490. 

Confused child 

In prosecution for sodomy alleged¬ 
ly committed by accused on his eight 
year-old adopted son, testimony of 
boy alone, who refused to incriminate 
accused during examination in court, 
and then did so after first being pri¬ 
vately interviewed by the prosecutor, 
was Insufficient to establish guilt of 
accused beyond a reasonable doubt— 
Commonwealth v. Dress, 47 A.2d 197, 
854 Pa. 411. 

Bvldence held suffloient 
In prosecution for crime against 
nature, testimony of prosecuting wit¬ 
ness was held neither so contradio- 
tory nor so unconvincing as to re¬ 
quire corroboration.—State v. Wil¬ 
son, 283 S.W.2d 686, 361 Mo. 78. 

Evidence h^d Insufficient to sup¬ 
port conviction without corrobora¬ 
tion, where prosecutrix failed to 
make prompt complaint—^People v. 
O’Connor, 106 N.E.2d 176, 412 HL 304. 
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relation to the crime is only a feigned complicity 
does not require corroboration to support a convic- 

tion.82 

Sufficiency of corroboration. The corroboration 
tending to connect accused with the alleged crime 
must be substantial,83 although it has also been held 
that even slight evidence may afford sufficient cor- 
roboration.84 Complaints which the pathic made to 
third persons in the absence of accused have been 
held to be insufficient corroboration of his testi- 

mony.86 

§ 6. Trial, Sentence and Punishment, and Re¬ 
view 

a. Trial 

b. Sentence and punishment 

c. Review 

a. Trial 

(1) In general 

(2) Province of court and jury 

(3) Instructions 

(4) Verdict 

(1) In General 

The trial of a prosecution for sodomy or sex perver¬ 


sion Is ordinarily governed by the general rules; but, 
where an adult la accused of such an offense with a 
small child, the court must exercise the greatest vigi¬ 
lance at every stage of the trial. 

The rules governing the trial and preliminary 
proceedings in criminal cases generally, as discussed 
in Criminal Law §§ 927-1417, ordinarily control in 
prosecutions for sodomy or sex perversion,^® with 
respect to the course and conduct of the trial,®^ and 
the reception of evidence.®8 It has been said, how¬ 
ever, that the trial of adults on charges of sex per¬ 
version growing out of the relations of adults to 
little children requires the utmost vigilance on the 
part of the courts at every stage of the proceed- 
ings.88 

(2) Province of Court and Jury 

In a prosecution for sodomy questions of fact must 
be determined by the Jury. Whether or not the pathic 
consented to the act so as to render him an accomplice 
is ordinarily a question of fact. 

In a prosecution for sodomy questions of fact 
must be determined by the jury,®® including such 
questions as the weight of conflicting evidence,®^ 
^e credibility of witnesses,®^ whether the crime 
was committed,®® and the guilt of accused.®^ Where 
one accused of sodomy may be convicted of a 


82. Nev.—State v, Verganadis. 248 
P. 900, 60 Nev. 1. 

83. Ark.—Strum v. State, 272 S.W. 
359, 168 Ark. 1012. 

Corroboration. b^Ld sn fflc l ent 

(1) Generally. 

CaJ.—^People v. Milo, 201 P.2d 656, 
89 Cal.App.2d 705—People v. Walk¬ 
er, 198 P.2d 534, 88 Cal.App.2d 265 
—^People V. Jewett, 190 P.2d 330, 
84 Cal.App.2d 276—^People v. Conk¬ 
lin, 10 P.2d 98, 122 Cal.App. 83. 
Ga.—^McMichen v. State, 7 S.B.2d 749, 
62 Ga.App. 50. 

Ill.—^People v. Fitzgibbons, 179 N.B. 

106, 3'46 m. 338. 

58 C.J. p 794 note 18 [a]. 

(2) Admissions of accused of sod¬ 
omy sufficiently corroborated testi¬ 
mony of minor victim.—State v. Vil- 
linger. Mo., 237 S.W.2d 132. 

(3) Corroboration by police eye- 
■witnesses.—People v. Jordan, 74 P.2d 
519, 24 Cal.App.2d 89. 

84. Wash.—State v. Collier, 162 P.2d 
267, 23 Was3i.2d 678. 

58 C.J. p 794 note 19. 

85. Tex.—^Pipkin v. State, 230 S.W. 
2d 221, 154 Tex.Cr. 640. 

86^ N.C.—State v. Fenner, 80 S.B. 
970, 166 N.a 247. 

87- Wash.—State v. Beaudln, 186 P. 

137, 76 Wash. 806. 

TTufalr atmosphere 
Trial in sodomy prosecution was 
rendered unfair by atmosphere cre¬ 


ated by mute accuslngr witnesses be¬ 
fore Jury, with suggestion that ac¬ 
cused committed same kind of acts 
on them as was charged in indict* 
ment on which he was being tried, 
and prosecuting attorney's argument 
in summation in respect of accused's 
testimony about his relations with 
such witnesses.—People v. Allen, 69 
N.Y.S.2d 622, 271 App.Div. 1032. 

88. Iowa.—State v. MoGruder, 101 
N.W. 646, 126 Iowa 741. 

Puerto Rico.—People v. Diaz; 85 
Puerto Rico 212. 

89. Cai.—People v. Angler, 112 P.2d 
659, 44 Cal.App.2d 417. 

XTslng greatest oare 

Cases of alleged lewd or lascivious 
acts with children and sex perver¬ 
sion should be tried with the greatest 
of care.—People v. iWhalen, 160 P.2d 
660, 70 Cal.App.2d 142. 

90. N.T.—^People v. Holmes, 16 N.T. 
S.2d 438. 

58 C.J. p 796 note 29. 

91. Cal.—People v. Battilana, 126 
P.2d 923, 52 Cal.App.2d 685. 

Bight to reject testimony 
Where there was positive and di¬ 
rect testimony of accused's violation 
of statute, jury could reject any tes¬ 
timony offered and any reason sug¬ 
gested for holding him not guilty.— 
People V. Beatty, 130 P.2d 433, 55 
Cal.APp.2d 268. 


98. Ind.—State v. Robbins, 46 N.R 
2d 691, 221 Ind. 125. 

58 C.J. p 795 note 80. 

Peremptory instruction Improper 
Where, in prosecution for sodomy, 
there was evidence which, if believed, 
would sustain a conviction, the Jury 
had first right to pass on its credi¬ 
bility, and giving of peremptory in¬ 
struction of not guilty was error.— 
State V. Robbins, supra. 

93. Pa.—Commonwealth v. Crooks, 
70 A.2d 684, 166 PaSuper. 242. 

94. Mo.—State v. Villinger, 287 S.W. 
2d 132. 

Or.—State v. Weitzel, 69 P.2d 958, 
167 Or. 834. 

58 C.J. p 795 note 31. 

Evidence held sufficient to carry is¬ 
sue to jury 

(1) Where testimony of fourteen- 
year-old boy as to act of sodomy pei> 
petrated by accused against the will 
of the boy was positive and credible, 
and no evidence was offered on be¬ 
half of accused, his guilt was for 
jury.—Cole v. State, 179 P.2d 176, 84 
Okl.Cr. 76. 

(2) Evidence in sodomy prosecu¬ 
tion, consisting of testimony of thir¬ 
teen-year-old prosecuting witness 
and her elghteen-year-old sister, was 
sufficient to permit jury to pass on 
identification of accused whose de¬ 
fense was alibi.—Commonwealth v. 
Ricci, 54 A.2d 51, 161 Pa.Super. 198. 
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lesser offense, the question whether the evidence 
establishes the crime of sodomy or merely ein at¬ 
tempt to commit such crime is to be determined by 
the jury.®5 

On the other hand, it is for the court to determine 
questions of law arising in a sodomy prosecution,^® 
to pass on the qualification of witnesses,®^ and, 
within limits imposed by statute, to determine the 
nature and extent of punishment®® 

Accomplices. Whether the pathic was a consent¬ 
ing party so as to render him an accomplice is for 
the jury to decide,®® and it is for the jury to say 
whether or not there was a feigned accomplice.^ 
Under statutes making one who aids and abets in 
the commission of a crime liable as a principal, it 
is for the jury to determine whether one who was 
present without protest and remained during the 
consummation of the crime, without doing an 3 rthing 
to prevent or discourage it, was an accomplice.^ 

(3) Instructions 

In a prosecution for sodomy the court should Instruct 
the Jury on all questions of law necessary for its infor¬ 
mation In arriving at a verdict. 

In a prosecution for sodomy the court should in¬ 
struct the jury on all questions of law necessary 
for its information in arriving at a verdict,® and 
proper requests for instructions should be given 
unless they are covered by the other instructions 
given> It is proper for the court to refuse to 
charge that in cases of sodomy complaint must have 
been made within a reasonable time,® and it may 


properly refuse a requested mstruction to the effect 
that complaint should be made and prosecution in¬ 
stituted as soon after the offense as is reasonably 
practicable.® The instructions should limit the- 
jury, in their consideration of the case, to the act 
on which the state relies for conviction.*^ Where- 
the court lacks the right to express an opinion on* 
disputed questions of fact when instructing the jury,, 
it may not do so in instructing the jury in a prose¬ 
cution for sodomy.® 

Nature and elements of offense. An instructiorw 
that the crime charged is S 3 mon 3 rmous with sodomy 
is proper if the crime is charged in clear language,, 
although not by name.® Where penetration is at¬ 
tempted to be established only by circumstantial evi¬ 
dence the court should, if requested, instruct on 
the law of circumstantial evidence.^® The use of 
the word "willfully” in an instruction is suflScient to 
cover the element of intent, whidi for that purpose 
is equivalent to “intentionally,”^! 

Lesser offense. It has been held that the failure 
to give instructions concerning the law of assault 
and battery is not error, where no assault and bat¬ 
tery is charged except as part of the assault to 
commit the crime of sodomy.!® Qn the other 
hand, there is authority that, where the evidence 
might show a simple assault, accused is entitled to 
an instruction covering that crime.!® Where the 
evidence clearly shows that accused was guilty of 
the offense charged, it is not erroneous for the 
court to refuse an instruction referring to a lower 


96. Or.—state v, Harvey, 24S P. 17S, 
119 Or. 512. 

96L N.C.—State v. Penner, SO SJSL 
970, 166 N.C, 247. 

97. UtaJi.—State v. Morasco, 128 F. 
671, 42 Vtah. 5. 

58 C.J. p 795 note 85. 

98. Idalio.—State v. Jitwatter, 157 
P. 266. 29 Idaho 107. 

Wash.—State v. Douglass, 118 P. 916, 
66 Wash. 71. 

99. Ga.—Gibson v. State. 65 S.lL2d 
818. 84 GaJ\.pp. 417. 

N.T.—People v. Holmes, 16 H.T.a2d 
438. 

68 CJ. p 796 note 87. 

JLge and relatloashlp 

In sodomy prosecution, age of par¬ 
ties, their relationship, and circum¬ 
stances of transaction are matters 
for consideration of Jury In determin¬ 
ing whether or not the paihlc was an 
accomplice.—Giibson v. State, 65 S.SL 
2d 818, 84 GkLAPP. 417—Penyman v. 
State. 12 S.B.2d 888, 68 GfuApp. 819. 
Bzlstenoe of oonrohoratlve evidence 
Where the Jury decided, as It was 
their province to do^ that no oon-l 


sent was given, It was not neces¬ 
sary for them to pass on the ques¬ 
tion whether there was any corrob¬ 
orative evidence,—State v. Simpson, 
Iowa, 50 ]sr.W.2d 601. 

1. Hev.—State v. Verganadls, 248 P. 
900, 50 Hev. 1. 

9. Or.—State v. Start, 182 P. 612, 66 
Or. 178, 46 Ii.ILA.,N.S.. 266. 
Utah.—State ▼. Fertlg, 283 P.2d 847. 
Boy 

Where the witness was a mere boy, 
the court held as a matter of law 
that he was not an accomplice.— 
State V. McIntyre, Or., 242 P.2d 189. 

3. Mo.—State ▼. Gurnee, 274 S.W. 
68, 809 Ma 6. 

Or.—State v. McAUlster, 186 P. 864, 
67 Or. 480. 

Xnstnictlon h61d proper 
Or.—State v. Anthony, 169 P.2d 687, 
179 Or. 282, certiorazl denied 67 
S.Ct. 866, 830 U.S. 826, 91 L.Bd. 
1276. 

Utah.—State v. Perttg, 238 P.2d 847. 

4L Mo.—State V. Gurnee, 274 S.W. 
58. 809 Ma 6 . 1 


iBequested instn&otloiLi held poroper* 
ly refused 

Or.—State v. Anthony, 169 P.2d 587^ 
179 Or. 282. certiorari denied 67 S.. 
Ct. 866, 380 U.S. 826, 91 L.Bd. 1276. 
5. La—State v. Vicknair, 28 Soi. 

278, 52 LaAna 1921. 

Q. Mo.—State v. Wilkins, 120 S.W. 
22, 221 Mo. 444. 

7. JNTeb.—Abbott v. State, 206 N.W. 
153, 118 Neb. 617. 

a Or.—State v. McAllister. 186 P. 
854, 67 Or. 480. 

a CaL—People v. Williams, 69 Cal. 
897. 

la Tex.—Almendaiis v. State, Cr.r 
78 S,W. 1066. 

58 C.J. p 796 note 50. 

IL Wash.—State v. Psaras, 208 P. 
1094, 121 Wash. 156. 

19. Ely.—White v. Commonwealth. 
78 S.W. 1120, 116 Ky. 473, 24 Ky. 
L. 2349. 

la Cal.—People v. Hickey, 41 P. 

1027. 109 Cal. 276. 

68 C.J. p 796 note 53. 
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offense included in that charged in the informa- 
tion.i^ 

Corroboration, Where the extent of corrobora¬ 
tion required is governed by statute, an instruction 
on such subject is sufficient if couched in the stat¬ 
utory language.!® 

Punishment, An instruction as to punishment 
in a prosecution for sodomy is erroneous where it 
states incorrectly the punishment which should be 
assessed by the jury.!® 

(4) Verdict 

In a proper case one accused of sodomy may be con¬ 
victed of a lesser offense, but the Jury may find him 
guilty of a lesser offense only where the evidence is in¬ 
sufficient to support a conviction of sodomy. 

While in a proper case accused charged with 
sodomy may be convicted of simple assault,!*^ it 
has been held that the jury may find him guilty of 
a lesser degree of the crime only where the evidence 
is insufficient to support a conviction for the crime 
of sodomy.!® One who aids and abets the com¬ 
mission of the crime may be found guilty as a con¬ 
spirator, although the act is consummated,!® and 
although accused might also be punishable as a 
principal.®® 

Special verdict, A special verdict in a sodomy 
case is defective where it contains merely a recital 
of the evidence, which is circumstantial in char¬ 
acter.®! 

h. Sentence and Punishment 

Historically the punishment for sodomy was fixed 
by the common law as death; under modern statutes 
the usual punishment Is a term of imprisonment. 

Sodomy was formerly punishable at common law 
by death, sometimes by burning, sometimes by bury¬ 
ing alive.®® However, under a statute adopting as 
much of the common law as is applicable to local 
conditions, it has been held that no punishment hav¬ 


ing been prescribed 1^ statute for this crime, pun¬ 
ishment might be made by imprisonment or fine, or 
both.®® The statutes now- generally fix the punish¬ 
ment by imposing a term in the state prison, and, 
where the punishment for sodomy is fixed by stat¬ 
ute, the penalty assessed must conform thereto.®^ 
Where the statute provides only a minimum sen¬ 
tence for sodomy, the maximum sentence is com¬ 
mitted to the discretion of the court.®® 

c. Beview 

Matters relating to the review of criminal cases 
are discussed in Criminal Law §§ 1623-1957. 

Examine Pocket Parts for later cases. 

§ 7. Attempts, Assault with Intent, and So¬ 
licitation 

a. Nature and elements of offenses 

b. Indictment or information 

c. Evidence 

d. Trial, punishment, and review 

a. Nature and Elements of Offenses 

(1) Attempt and solicitation 

(2) Assault with intent to commit sod¬ 

omy 

(1) Attempt and Solicitation 

An attempt to commit sodomy Is a crime at common 
law, and In order to constitute the attempt there must 
be some overt act done toward commission of the com¬ 
plete offense. The solicitation of sodomy Is an offense 
at common law and under some statutes. 

An attempt to commit the offense of sodomy is 
a crime at common law,®® and, in the absence of a 
special statute relating to attempts to commit sod¬ 
omy, general statutes, providing that a person whoi 
attempts to commit a crime is punishable for the at¬ 
tempt, apply to sodomy.®*^ In order to constitute 
such an attempt there must be some act®® which is. 


14. Cal.—People v. Miller, 228 P. 68. 
67 Cal.App. 674. 

15. Nev.—State v. Verganadls. 248 
P. 900, 60 Nev. 1. 

58 C.J. p 796 note 56. 

16. Tex.—^Brown v. State, 99 S.W. 
1001, 60 Tex.Cr. 626. 

17. Cal.—^People v. Hickey* 41 P. 
1027, 109 Cal. 276. 

Mo.—State v. Prank, 16 S.W. 880. 108 
Mo. 120. 

18. Hawaii.—Territory t. Chee Siu, 
35 Hawaii 814. 

lAi Ind.—^Toungr v. State, 141 N.E. 

809, 194 Ind. 221. 

K8 C.J. p 796 note 69. 

20. Tnd.—Younff v. State, supra. 


21. N.C.—State v. Fenner, 80 S.B. 
970, 166 N.C. 247. 

22. Fla,—^Ephraim v. State, 89 So. 
344, 82 Fla, 93. 

68 CJ. P 796 note 62. 

23. Vt—State v. La Forrest, 45 A. 
225, 71 Vt. 811. 

24. Tex.—^Brown v. State, 99 S.W. 
1001, 60 Tex.Cr. 626. 

58 C.X P 796 note 68. 

25. Idaho.—^Bx parte Miller, 129 P. 
1075. 23 Idaho 408. 

68 C.J. P 796 note 66. 

26. Mo.—State v. Frank, 15 S.W. 
330, 103 Mo. 120. 

58 C.J. p 797 note 89. 
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27. N.O.—State v. Fenner, 80 S.B, 
970, 166 N.C. 247. 

68 CJ. p 797 note 91. 

Felony 

Sodomy is a felony within the* 
meaning: of statutes broadly provid¬ 
ing: that any person who shall ad¬ 
vise commission of or attempt to> 
commit any felony for the punish¬ 
ment of which such advice or attempt 
is not otherwise prescribed shall be> 
Impidsoned or fined.—Garrad v. State» 
216 N.W. 496, 194 Wis. 891. 

28. Wash.—State v. Georgre, 140 P.. 
837, 79 Wash. 262. 

68 aJ. p 797 note 92. 

CunnillnyuB 

One attempting: by use of force 
to commit cunnllingus is not gmllty 
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overt,29 done toward the perpetration of the crime, 
going beyond mere preparation and tending to ac¬ 
complish the commission of the crime.^® An at¬ 
tempt to commit sodomy is necessarily included in 
the completed offense.^^ The word ''attempt” as 
employed in statutes prohibiting attempts to commit 
bestiality has been said to be more comprehensive 
than "intent,”82 and to imply both purpose and an 
actual effort to carry the purpose into execution.®® 
An attempt to commit the infamous crime against 
nature may be perpetrated otherwise than on a hu¬ 
man being.®^ Simple assault is not an element of 
an attempt to commit the crime when the attempt 
is not made on a human being.®® 

Solicitafion. A solicitation to commit sodomy is 
an indictable offense at common law,®® but has been 
held not to constitute an offense under some stat¬ 
utory provisions.®^ The purpose of a statute pro¬ 
viding that whoever solicits, and incites another to 
permit and suffer such person to commit sodomy 
with him, is guilty of a felony is to punish one who 
seeks to induce another to participate in sodomy.®® 
Under such statute the phrase "solicits and incites” 
should, in the light of the legislative purpose, be 
read "solicits or incites,”®® and in so far as "in¬ 
cites” means something more than "solicits,” it is 
suflScient for conviction that the prosecution show 
solicitation.^® 

DistincHons, The substantive offense is entirely 
distinct from that of an attempt to commit the 
crime,^^ and a statute defining the substantive of¬ 


fense and prescribing punishment therefor has no 
application to the crime of an attempt.^® 

(2) Assault with Intent to Commit Sodomy 

An assault with Intent to commit sodomy Is a crime 
at common law and under some statutes. 

An assault with intent to commit the crime 
against nature is an indictable o-ffense at common 
law,^® and is sometimes made a crime by statute.'*^ 
The use of any appreciable force,^6 against the will 
of another,^® with the intent and purpose to com¬ 
mit the crime,is sufficient to constitute an as¬ 
sault with intent to commit sodomy under a statute 
making such an offense punishable. The crime is 
established when an assault with the intent has been 
proved,4® and it is not necessary in order to consti¬ 
tute an assault with intent to commit the infamous 
crime against nature that the assault should have 
put the prosecuting witness in fear.®® A statute 
making it an offense for any person to assault "an¬ 
other* with the intent to commit sodomy or buggery 
has been held to be limited in its application to the 
act when committed between human beings,®® and 
not to include an attempt to commit the offense with 
an animal.®^ Assault to commit sodomy and assault 
with intent to commit the crime are sometimes 
spoken of indistinguishably.®® 

A simple assault is a necessary element of the of¬ 
fense of assault with intent to commit sodomy.®® 

Consent is a defense to a prosecution for an as¬ 
sault with intent to commit the crime,®® but the sub- 


of an attempt to commit sodomy 
where cunnillngus is not regarded as 
constituting the crime of sodomy.— 
Garrad v. State, 216 N.W. 496, 194 
Wis. 891. 

as. Nev.—State v. Verganadis, 248 P. 
900, 60 Nev. 1. 

30. Nev.—State v. Yerganadls, su¬ 
pra. 

Pa.—Commonwealth v. Hoffman, 

Quar.Sess., 38 Luz.Ijeg.Beg. 817. 
Offense held complete 

Where accused exposed his person 
and pressed prosecutrix* head toward 
his pelvic area, his conduct consti¬ 
tuted an attempt to commit sex per¬ 
version, and he was not merely mak¬ 
ing preparations to commit the of¬ 
fense.—^People V. Stewart, 240 P.2d 
704, 109 Cal.App.2d 834. 

31. Mo.—State v. Frank, 16 S.W. 
880, 103 Mo. 120. 

32. Ga.—Green v. State, 27 S.E.2d 
667, 70 Ga.App. 103. 

33. Ga.—Green v. State, supra. 

34. Cal.—'People v. Oates, 76 P. 337, 
142 Oal. 12. 

68 GIJ. p 797 note 97. 


35. Cal.—People v. Oates, supra. 

36. Del.—State v. Wimer, 103 A. 
762, 80 Del. 114. 

68 CLJ. p 798 note 10. 

37. Cal.—^People v. Wilson, 61 P. 
639, 119 Cal. 384. 

38. Pa.—Commonwealth v. Schaller, 
72 Pa.Dist. & Co. 469. 

39. Pa.—Commonwealth v. Schaller, 
supra. 

40. Pa.—Commonwealth v. Schaller, 
supra. 

XnvltatLon to sodomy 
Where accused stopped his car be¬ 
side a group of girls from eight to 
thirteen years old and, without open¬ 
ing the door of the car, called 
through the window “Come here until 
I suck you off,** addressing the re¬ 
mark to a particular girl, he was 
guilty of soliciting her to commit 
sodomy unless it should be found 
that there was no expectation that 
the child would yield end no Intent 
on the part of accused to pursue the 
matter further than nasty speech, 
in which case a question might arise 
as to his guilt.—Commonwealth v. i 
Schaller, supra. I 


141. Wash.—State v. Bomans, 67 P. 
819, 21 Wash. 284. 

48. Wash.—State v. Bomans, supra. 
48. Wash.—State v. Place, 32 P. 736, 
6 Wash. 773. 

44. Md.—^Davis V. State, 8 Harr. & 
J. 164. 

58 C.J. p 797 note 1. 

4B. Cal.—'People v. Wilson, 61 P. 

639, 119 Cal. 384. 

46. Cal.—^People v. Wilson, supra. 

47. Cal.—^People v. Wilson, supra. 

48. Cal.—^People v. Green, 223 P. 

1004, 66 Oal.App. 234. 

49. Cal.—^People v. Wilson, 61 P. 

639, 119 Cal. 384. 

50. Pa-—Commonwealth v. J- 

21 Pa.Co. 625. 

51. Pa.—Commonwealth v. J-^ 

supra. 

58. Pa.—Commonwealth v. J- 

supra. 

53. Cal.—'People v. Hickey, 41 P. 

1027, 109 Cal. 276. 

54. Cal.—^People v. Hickey, supra. 
Consent as not affording defense to 

completed crime of sodomy see su¬ 
pra S 2. 


382 




81 0. J. S. 

mission of a child of tender years or retarded 
development to an attempted outrage of his person 
is not such a consent as will justify or excuse an 

assaulL^S 

b. Indictment or Information 

An Indictment or Information for an attempt to com¬ 
mit sodomy should allege some act done toward com¬ 
mission of the completed offense. A charge substantial¬ 
ly In the language of the statute Is ordinarily sufficient. 

When an attempt is charged, it is necessary to 
allege some act constituting the attempt,or com¬ 
mitted toward the perpetration of the offense,®*^ as 
the mere intent is not per se indictable,^® and needs 
extraneous facts to make it the subject of an in- 
dictment.5® It has been held that it is necessary 
to set out the particulars of the attempt.®® The in¬ 
formation alleging an attempt must set out the 
facts with sufficient particularity to inform ac¬ 
cused, either from the terms of the information it¬ 
self, or from the implications that attend its charg¬ 
ing words, of the Charge he is called on to meet.®^ 
Where the information charges an attempt, it is 
not necessary to allege the substantive crime which 
accused is charged with attempting to commit, by 
more than its statutory designation,® ^ and it is 
sufficient to charge the offense substantially in the 
language of the statute.®® Where the information 
alleges an attempt and a direct movement toward 
the commission of the crime, it is not necessary 
that it specifically allege that the acts designated 
were done with intent to penetrate the body,®^ 

Assault with intent to commit An information 
charging an assault with intent to commit the infa¬ 
mous crime against nature which is stated in ordi¬ 
nary and concise language and in such manner as to 
apprise a person of common understanding of the 
nature of the charge is sufficient.®® It is not neces¬ 
sary to lay the camaliter cognovit.®® Likewise, it 
is not necessary that an information charge an as¬ 


§ 7 

sault with intent to commit the offense on the per¬ 
son of a named individual.®^ 

Solicitation. Where the statute provides that an 
indictment shall be deemed good which charges the 
crime substantially in the language of the statute, 
an indictment charging solicitation to commit the 
offense in the exact words of the statute is suffi¬ 
cient,®® particular averments being unnecessary.®® 
A count charging that accused did “solicit” and 
“incite” another to the commission of sodomy has 
been held not to be bad for duplicity.*^® 

Issues, proof, and variance. Where sodomy is 
charged, accused may, under a statute permitting 
one charged with a complete offense to be found 
guilty of an attempt to commit the offense, be con¬ 
victed of an attempt to commit sodomy,^i and the 
rule may be followed, even in the absence of such 
a statute.*^® Similarly, under a statute permitting 
a finding of not guilty of the offense charged and a 
finding of guilty of any offense the commission of 
which is necessarily included in the one charged, one 
indicted for the crime of sodomy may be found 
guilty of an attempt to commit the crime.^® Under 
such a statute one charged with an attempt to com¬ 
mit sodomy will not be acquitted because the evi¬ 
dence tends also to prove the completed offense.^® 
It has been held that of the two offenses, assault 
with intent to commit and attempt to commit the 
infamous crime against nature, the latter is the les¬ 
ser and necessarily included in the former,*^® and, 
accordingly, where the charge is that of an assault 
with intent to commit, a verdict may be returned 
finding accused guilty of the lesser offense of an 
attempt.*^® 

One charged with sodomy may also be convicted 
of a simple assault, where the crime was committed 
on or with a human being and was without his 
consent,'^'^ and, likewise, where the evidence is suffi- 
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55. Cal.—^People v. Dongr Pok Yip, 
127 P. 1031, 164 Cal. 143. 

56. Del.—State v. Wimer, 103 A. 
752, 30 Del. 114. 

N.C.—State v. Hefner. 40 S.E. 2, 129 
N.a 648. 

57. Mo.—State v. Smith, 38 S.W. 717, 
137 Mo. 25. 

58. N.C.—State v. Hefner, 40 S.E. 
2,129 N.C. 648. 

59. N.C.—State v. Hefner, supra. 

60. Pa.—Commonwealth v. J- 

21 Pa.Co. 625. 

61. Wash.—State v. Georgre, 140 P. 
387, 79 Wash. 262. 

58 C.J. p 798 note 30. 

62. Nev.—State v. Vergranadis, 248 
P. 900, 50 Nev. 1. 


63. Cal.—^People v. Erwin, 88 P. 371, 
4 Cal.App. 394. 

58 C.J. p 798 note 32—31 C.J. p 719 
note 50 [a]. 

64. Nev.—State v. Yergranadis, 248 
P. 900, 60 Nev. 1. 

65. Cal.—^People v. Williams, 69 CaL 
397. 

58 C.J. p 798 note 34. 

66. Md.—Davis v. State, 8 Harr. & 
J. 164. 

68 C.J. p 798 note 35. 

67. Cal.—^People v. Green, 223 P. 
1004, 65 Cal.App. 234. 

68. Pa.—Commonwealth v. Taylor, 
26 Pa.Dist. 16. 

69. Pa.—Commonwealth v. Taylor, 
supra. 


70. Del.—State v. Wimer, 103 A. 752, 
SO Del. 114. 

71. Wash.—State v. Komans, 57 P. 
819, 21 Wash. 284. 

72. Cal.—People v. Oates. 75 P. 337, 
142 Cal. 12. 

58 CJ. p 799 note 55. 

78- Mo.—State v. Prank, 16 S.W. 330, 
103 Mo. 120. 

Or.—State v. Harvey, 249 P. 172, 119 
Or. 612. 

74. Or.—State v. Harvey, supra. 
76. Cal.—'People v. Jensen, 244 P. 

1086, 76 Cal.App. 558. 

58 C.J. p 799 note 59. 

76. Cal.—People v. Jensen, supra. 

77. Cal.—^People v. Hickey, 41 P. 
1027, 109 Cal. 276. 
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cient to support a conviction of an assault with in¬ 
tent to commit the infamous crime against nature, 
with which accused was charged, a conviction of 
the lesser crime of assault necessarily included 
therein will not be set asideJ* 

c. EvideHiCe 

In a prosecution for an attempt to commit sodomy 
the state must prove the guilt of the accused beyond a 
reasonable doubt. 

In a prosecution for attempt to commit sodomy 
the state must prove the commission of the essential 
elements of the crime charged,^^ such as intent,80 
and that the acts were committed willfully and 
designedly rather than accidentally or jokingly.81 
There is a presumption that accused is person of 
normal sexual desires,®^ and the burden rests on the 
state to prove that he is homosexually inclined.®* 

General rules governing the admissibility of evi¬ 
dence in criminal cases control with respect to ad¬ 
missibility of evidence in prosecutions for solicita¬ 
tion, attempt, or assault with intent to commit 
sodomy.®* 

Under the general rules governing weight and 
sufficiency of the evidence in criminal cases, in par¬ 
ticular cases the evidence has been held sufficient®® 
or insufficient®® to support a conviction for at¬ 
tempted sodomy or perversion, or has been held 
sufficient or insufficient to support a conviction for 
an assault with intent to commit the offense,®*^ or 
for solicitation to commit such crime.®® Orcum- 
stantial evidence may be sufficient to prove an at¬ 


tempt to commit sodomy;®® but, if the complaining 
witness in a prosecution for attempt was an ac¬ 
complice, corroboration of his testimony is essential 
to conviction.®® 

d. Trial, Punishment, and Review 

The general rules as to trial, punishment, and re¬ 
view in criminal cases apply In prosecutions for attempts 
to commit, assaults with Intent to commit, and solicita¬ 
tions to commit sodomy. 

The discretion of the trial court is very broad in 
determining questions relating to the reception of 
evidence.®! Where the evidence is legally sufficient, 
the guilt or innocence of accused is a question of 
fact which must be determined by the jury.®® Ac¬ 
cordingly, whether there was such a display of 
force,®* without the consent of the other party,®* 
as to constitute an assault, is for the jury to deter¬ 
mine, as is the question of the intent with which it 
was done.®® 

Instructions, The court in the instructions should 
correctly inform the jury as to the law governing 
the case, and requested instructions which do not 
correctly state such law may properly be refused.®® 
An instruction following the language of the statute 
as to the elements of an attempt to commit the of¬ 
fense or specific acts which would constitute an at¬ 
tempt is sufficiently specific.®^ 

Punishment. Where, under the statute, atttempts, 
or assaults with intent, and solicitations to commit 
sodomy are misdemeanors, they are punishable as 
such.®® A statute which provides that, if the offense 


78. Cal.—People v. Dong Pok Tip, 
127 P. 1031, 164 Cal. 143. 

79. N.Y.—People v. Hall, 16 N.T.S. 
2d 828, 172 Misc. 930. 

30. ZlLteiLt to commit sodomy 
Where Indictment did not charge 

•crime of sodomy but only an attempt, 
It was necessajry that the people 
Trove an intent of accused to commit 
•the crime of sodomy.—People v. Ha ll, 
supra. 

31. N.T.—People v. Hall, supra. 

32. H.T.—People v. Hall, supra. 

83. N.T.—People v. Hall, supra. 

•84. W'ash.—State v. Place, 82 P. 736, 
6 Wash. 778. 

58 GLJ. p 799 note 41. 

36. Cal.—^People v. Stewart, 240 P. 
2d 704, 109 Cal.App.2d 834—People 
v. Estes, 222 P.2d 454, 99 Cal.App. 
2d 745—^People v. Becker, 181 P. 
2d 958, 80 Cal.App.2d 691—People 
V. Bomero, 144 P.2d 411, 62 Cal.App. 
2d 116. 

■Ga.—Anderson v. State, 44 S.E.2d 178, 
75 GaApp. 648. 

58 aj. p 799 note 42 [a] (2). 


XnteiLt 

Cal.—People v. Kalpakofl, 105 P.2d 
595, 40 Cal.App.2d 670. 

Overt acts 

Cal.—^People v. Peatherstone, 155 P. 
2d 685, 67 Cal.App.2d 793—^People 
V. Barber, 38 P.2d 798, 8 Cal.App. 
2d 124. 

Bestiality 

Ga.—Green v. State, 27 S.B.2d 567, 70 
Ga.App. 103. 

86. Wash.—State v. FickMn, 67 P.2d 
897, 190 Wash. 168. 

87. Xvldence held snAcient 

CaL—^People v. Wilson, 51 P. 639, 119 
Cal. 384. 

Ga.—^Bennett v. State, 94 S.E. 626, 21 
GeiApp. 605. 

88. Evidenoe held snttoient 

Pa.—Commonwealth v. Schaller, 72 
iPa.Dlst. & Co. 459. 

89. Cal.—^People v. Barber, 88 P.2d 
798, 8 Cal.App.2d 124. 

90. Cal.—People v. Featherstone, 166 
P.2d 686, 67 Cal.App.2d 793. 

91. Colo.—Koonts V. People, 268 P. 
19, 82 Colo. 589. 
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92. N.C.—State v. Hay, 190 S.E. 843, 
211 N.C. 740. 

Pa.—Commonwealth v. Heaton, 20 A. 
2d 921, 145 Pa.Super. 223. 

93. Cal.—^People v. Wilson, 61 P. 
639, 119 Cal. 384. 

94b Cal.—People v. Hickey, 41 P. 
1027. 109 Cal. 275. 

95. Cal.—^People v. Wilson, 61 P. 639, 
I 119 Cal. 884. 

96. Cal.—^People v. Romero, 144 P. 
2d 411, 62 Cal.App.2d 116. 

Simple assault 

It is not error for the court to 
refuse to give a charge with respect 
to simple assault where the evidence 
seems clearly sufficient to sustain a 
conviction of the greater offense of 
assault with Intent to commit sodo- 
my.—People v. Swlst, 59 P. 228, 186 
Cal. 520. 

97. Ho.—State V. Prank, 15 S.W. 880, 
108 Ho. 120. 

98. Ala.—Woods v. State, 64 So. 508, 
10 AlaAipp. 96. 

Pa.—Commonwealth v. Taylor, 86 Plu 
Dlst. 16 
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attempted to be committed is punishable by impris¬ 
onment for any time less than four years the person 
guilty of such attempt is punishable by imprisonment 
for not more than one year, does not limit the pun¬ 
ishment which may be imposed for an attempt to 
one year, where the punishment for the completed 
offense may, in the discretion of the court, be more 


than four years.®* 

Review, The appellate court will not interfere 
with a verdict finding one guilty of an assault with 
intent to commit sodomy, unless the evidence is of 
such a character that a reasonable mind uninflu¬ 
enced by passion or prejudice could not reach the 
conviction of guilt^ 


SOFT. In some connections® "soft” is a relative 
term,® and the matter of degree must often be deter¬ 
mined by other language with which the word is 
used.^ It is defined to mean yielding to physical 
pressure; not hard, firm, solid or compact enough 
or in comparison to other matter or objects of the 
same kind.® 

SOFTEN. To make soft or softer.® It is i^ynony- 
mous with "afiect” see 2 C.J.S. p 918 note 67JL 

SOFTENING. The art or process of one who or 
that whieh softens.^ 

As applied to water, a process involving chemical 
changes as the water passes through the zeolites, 
and is analogous, if not identical, to the art of 
■ filtering.® 

SOIL. The face or surface of the earth or ground.® 
The teim "soil” has been held synonymous with 


"dirt” see 26 C.J.S. p 1322 note 42, and it has been 
distinguished from "fioating bog” see 36 GJ’.S. p 
1027 note 3. 

Soil which is submerged so long or so frequently, 
in ordinary seasons, that vegetation will not grow 
upon it, may be regarded as part of the bed of the 
river which overfiows it as stated in Navigable 
Waters § 88. 

SOJOUEN. As a noun, the word "sojourn” is de¬ 
fined as meaning a temporary stayi® or a temporaiy 
residence,^^ as that of a traveler^® in a foreign 
land;i® a eojoumer.i^ It has been held synony¬ 
mous with, and has also been distinguished from, 
"residence” see 77 C.J.S. p 305 notes 45, 47. 

The verb "sojourn” is defined as meaning to dwell 
for a time^® or live in a place as a temporary resi¬ 
dent,^® or as a stranger, not considering the place as 
a permanent habitation,’^7 to have a temporaiy 
abode; to live as not at home.^® It has been held 


99. N.D.—In re King, 82 N.W. 423, 
9 N.D. 149. 

1. Cal.—^People v. Wilson, 61 P. 639, 
119 Cal. 384. 

2. U.S.—Cimiotti Unhalring Co. v. 
American Unhairing Mach. Co., C. 
CJLN.T., 115 P. 498, 604. 

The term ''soft” is not sharply 
defined in the rubber industry.—^Dan¬ 
iels V. Permutlt Co., D.C.DeL, 44 F. 
Supp. 74, 79. 

3. U.S.—^Rajah Auto Supply Co. v. 
Belvldere Screw & Machine Co., 
aC.A.111., 276 F. 761, 763. 

58 C.X p 800 note 3. 

4. U.S.—^Rajah Auto Supply Co. v. 
Belvidere Screw & Machine Co., 
supra. 

3. U.S.—^Daniels v. Permutit Co., D, 
C.Del., 44 F.Supp. 74, 79. 

Phrases 

(1) “Soft coal" defined see Mines 
and Minerals S 2 b (1). 

(2) “Soft drink parlor" see 28 C.J. 

5. p 492 note 14. 

(3) “Soft drink stand" see 28 aJ.S. 
p 492 note 15. 

(4) “Soft English lead" see 80 C. 
J.S. p 252 note 87. 

(5) “Soft fish" see Fish | 1. 
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(6) “Soft ground" see Mines and 
Minerals fi 3 h. 

(7) “Soft hogs" see 40 C.J.S. p 405 
note 22. 

(8) “Soft metal" as applied to 
bushings see 57 C.J.S. p 1074 note 48. 

(9) “Soft wood;" a term said to be 
probably Intended to represent what 
in commerce has been applied to 
certain kinds of wood to distinguish 
it from other kinds.—^Darling v. 
Dodge, 36 Me. 370, 374—58 aj. p 800 
note 12. 

(10) Other phrases as to which 
more recent adjudications have not 
been found see 58 C.J. p 800 notes 
13-17. 

6. Webster New Int.D. 

7. Webster New Int.D. 

& U.S.—^Permutlt Co. v. Oraver 
Corp., D.C.I11., 87 F.2d 385, 393. 

58 C.J. p 800 note 18. 

9. U.S.—^Marks Co. v. U.S., 12 Ct 
CustApp. 110, 112. 

Plezlble expression 

“Soil" is a flexible expression which 
may mean the same thing as the 
word ^land," or. In a restricted sense, 
dt may mean the surface as distinct 
from that whidh Is under It.—St 
Catherine's College, Cambridge v. 

385 


Itosse, [1916] 1 C!h. 73—St Gather- 
Ine’s College, Cambridge v. Green- 
smith, [1912] 2 Ch. 280. 

Phrases as to which more recent 
adjudications have not been found 
see 58 C.J. p 801 notes 27-29. 

10. Tex.—^Less v. State, 246 S.W. 

382, 383, 93 Tex.Cr. 154. 

11. N.Y.—In re Gahn's Will, 180 N. 
T.S. 262, 263, 110 Misc. 96. 

58 C.J. p 801 note 32. 

12. N.T.—Wlttenbrock v. Mablns, 10 
N.T.S. 733, 67 Hun 146. 

Tex.—^Less v. State, 246 S.W. 882, 

383, 93 Tex.Cr. 154. 

13. N.T.—Wlttenbrock v. Mablns, 10 
N.T.S. 733, 67 Hun 146. 

14. N.T.—Wlttenbrock v. Mablns, 
supra. 

16. N.T.—In re Gahn’s Will, 180 N. 

T.S. 262, 263, 110 Misc. 96. 

Tex.—^Less v. State, 246 S.W. 882, 
388, 93 Tex.Cr. 154. 

16. N.T.—In re Gahn's Wdll, 180 N. 
T.S. 262, 263. 110 Misc. 96. 

17. Tex.—Less v. State. 246 &W. 882, 
888, 93 Tex.Cr. 154. 

58 C.J. p 801 note 39. 

18. N.T.—Wlttenbrock v. Mablns, 10 
N.T.S. 733, 67 Hun 146. 
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EynmymovB witli ^dwell” see 28 C.J.S. p 599 note 
67, and ^^leside” see 77 C.J.S. p 288 note 19. 

^'Sojourning** means something more than “travel¬ 
ing,” and applies to a temporary, as contradistin¬ 
guished from a i>eimanent, residence.^^ It has been 
held synonymous with ^'residing^' see 77 C.J.S. p 
289 note 43JL 

SOJOU1M7EB. It has been said that the term 
“sojourner” is built around the French word “jour,” 
meaning a day, and signifies a mere temporary 
presence or visit.^o It is defined as meaning one 
who dwells for a time as a temporary resident.^i 

The word “sojourner'* has been distinguished from 
“inh^itant” see 43 C.J.S. p 392 note 90, and ^^esi- 
dent” see 77 C. J.S. p 308 note 7. 

SOL. In chemistry, a liquid comprising water and 
a hydrophilLo substance present in the form of par¬ 
ticles which are larger than molecules but not 
large enough to be visible even under the micro- 

scope.23 

The word “sol” also means the sun; Phoebus, the 
old Italic sun-god;^^ and in this sense as the first 
word of a maariTn as to which there have been no 
recent applications see 58 C.J. p 806 note 20. 

SOLA. As the first word of TnfliriTnft as to which 
there have been no recent applications see 58 C.J. 
p 801 notes 45, 46. 

SOLAB. Of, pertaining to, or connected with, the 
sun; proceeding from the sun; determined or meas¬ 
ured by the sun or its apparent revolution.24 

SOLABES. A term used in the Spanish law to de¬ 
note house lots of a small size, upon which dwell¬ 
ings, shops, stores, etc., are to be built.26 

SOLATIUM. Compensation; solace.^^ 

SOLD. See 79 C.J.S. p 1035 note 42-p 1036 note 73. 

19. U.S.—Henry v. Ball, D.O, 

Wheat. 1, 6, 4 21. 

ao. XT.S.—Swenson v. Thomas, GLCSJL 
Tez., 164 F.2d 788, 784. 

ai. Pa.—Molffanigle v. Crouse, 1 
Walk. 43, 44. 

22. IJ.S.—Catalin Corporation of 
America v. Catalazuli Mfg. Co., D. 

C.1T.T., 11 P.Supp. 603, 606. 

Soap and gelatin^ for example, dis¬ 
solve with water to form more vis¬ 
cous llaulda,, and are illustrations 
of sols.—-Catalin Corporation of 
America v. Catalazuli Mfg. Co., su- 
I)ra. 

SBL New Standard IX 


SOLDEB. A fusible alloy, used for, joining metallic 
surfaces or margins; applied in a melted state by 
means of a soldering iron or blowpipe with the ap¬ 
plication of a fiuz (resin, borax, etc.), for cleansing 

the surfaces.27 

“Soldering” has been compared with “cementing** 
see 14 0. J.S. p 61 note 1. 

SOLDIEB. The term is defined in Army and Navy 
§ 1 f, and that title deals with the law generally 
applicable to soldiers. The Soldiers* and Sailors* 
Civil Belief Act, and similar state acts, are treated 
in Army and Navy § 37 f. The acts of congress 
establishing insurance for soldiers are treated in 
Army and Navy §§ 64-103. 

The liability of a soldier to criminal prosecution 
generally is treated in Army and Navy §§ 38-41, 
but the liability of a soldier for prosecution for 
homicide committed in the performance of his duty 
is discussed in Homicide § 107. 

What constitutes the domicile of a soldier in serv¬ 
ice is treated in Domicile § 12 g (1); voting by 
soldiers is discussed in Elections § 210; and con¬ 
stitutional and statutory provisions exempting dis¬ 
abled soldiers from occupational or business taxes 
are treated in licenses § 31 c (5). 

The right of soldiers to acquire homesteads in 
public lands is treated in Public Lands §§ 45-50. 
See also the title index sub verbo ^Homesteads.” 

Testamentary dispositions of property by soldiers 
are treated in the C.J.S. title Wills §§ 219, 220, also 
68 C.J. p 736 note 12-p 739 note 77. For other 
specific references consult the Descriptive-Word 
Index. 

SOLE. The term “sole” connotes the singular,^^ 
and is sometimes held to be a technical word.29 It 
is variously defined as meaning only;30 alone ;3i 
being or acting without another;32 existing or act¬ 
ing without another isolated; without company; 

29. Tex.—Edwards v. Edwards, Civ. 

App., 62 S.W.2d 667, 660. 
sa CaL—Schatte v. Maurice, 2 P.2d 
489, 491, 116 Cal.App. 161. 

31. Cal.—Schatte v. Maurice, supra. 
Similarly deflned 

(1) Being alone.—Seitz v. Seitz, 11 
APP.D.C. 368, 369—68 aj. p 802 note 
80. 

(2) Being alone or the only one.— 
Schatte v. Maurice, 2 P.2d 489, 491, 
116 CaiA.pp. 161. 

32. Cal.—Schatte v. Maurice, supra. 

33. Cal.—Schatte v. Maurice, supra 
D.C. — Seitz v. Seitz, 11 AppJD.a 368, 

869. 


24. New Standard D. 

Phrases 

(1) **Solar month" deflned see th 
C.J.S. title Time 9 10, also 32 C.J 
P 968 notes 69-54. 

(2) “Solar year” defined see th( 
CJ.S. title Time 9 9. 

25. Cal.—Hart v. Burnett, 15 Cal 
630, 666. 

26. New Standard D. 

As an element of damages in deatl 
actions see Death 9 104. 

27. New Standard D. 

28. Utah.—Charvoz v. Bonneville 
li Irr. Dist, 236 P.2d 780, 782. 
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solitary;®^ individualg^arate;*® single.^ 

In law, the word ‘^sole^^ means single; nnmar- 
ried; not having a spouse; as, a feme sole.38 

^^Sole” has been held synonymous with ^‘exclu¬ 
sive’’ see 33 C.J.S. p 112 note 30, and it has been 
compared with, or distinguished from, “aggregate” 
see 3 C.J.S. p 350 note 26.1, “joint” see 48 C.J.S. p 
798 note 4, “last” see 52 C.J.S. p 1019 note 27, 
^‘separate” see 79 C.J.S. p 1043 note 16, and “sev¬ 
eral” see 80 C.J.S. p 128 note 41. 

Phrases employing the term “sole” are set out 
in the note.38 

SOLELY. The term “solely” is an adverb,^® and 
it has a definite meaning.^i It is a word of limita- 
tion,42 restriction,^* or exelusion,^^ which in its 
ordinary sense strictly limits the subject to which 
it refers.^* It is defined as meaning without an¬ 


other;^® singiy;47 alone;®® only;®® an^ in a some¬ 
what different sense, as meaniug exclusively; to the 
exclusion of other purposes; entirely; wholly.®® 

“Solely” has been held equivalent to, or synony¬ 
mous with, “exclusively” see 33 C.J.S. p 114 note 
43, “only” see 67 C.J.S. p 499 note 70, “simply” 
see 80 C.J.S. p 1306 note 74, and “wholly.”®! 

SOLEMN*. Characterized by qualities, as over¬ 
whelming majesty, mystery, or power, fitted to 
excite grave, serious, or devout thought; impres¬ 
sive; awe-inspiring.®* 

In legal nomenclature the term means formal; 
regular.®* 

SOLEMNITAS; SOLEMinYATES. As the first 
words of maxims as to which there have been no 
recent applications see 58 O.J. p 804 notes 43, 44. 


34. CaJ.—Schatte v. Mauiice, 2 P.2d 
489, 491, 116 Cal.App. 161. 

■35. Cal.—Schatte v. Maurice, supra. 
58 C.J. p 802 note 81. 

36. D.C.—Seitz v. Seitz, 11 App.D.a 
358, 869. 

Tex.—^Fort Worth & D. C. Ry. Co. v. 
Williams, Civ^App., 275 S.W. 415, 
419. 

37. Cal.—Schatte v. Maurice, 2 P.2d 
489, 491, 116 Cal.App. 161. 

58 C.X p 802 note 83. 

38. Lia.—Ducre v. Milner, App., 146 

So. 734, 736. 

*'Feme sole” generally see 36 C.J.S. 
p 635 note 30; consult also the ti¬ 
tle Index to Husband and Wife. 

39. Phrases 

(1) ”Feme sole trader” see the title 
index to Husband and Wife. 

(2) “Sole actor doctrine” see Agen- 
•cy 9 262, Ba.nks and Banking f 203, 
Corporations 9 1084, and Insurance 9 
154. 

(3) “Sole cause,” “sole proximate 
cause,” see the title index to Neg¬ 
ligence. 

(4) “Sole cause instruction” see 
Negligence 9 281 c. 

(5) “Sole corporation” defined see 
Corporations 9 15. 

(6) “Sole debtor” contrasted with 
“joint debtor** see 26 C.J.S. p 81 note 
26. 

(7) **Sole Judge," a term which 
means to come to a conclusion or 
reach an opinion alone, uncontrolled 
by others.—Prudential Ins. Co. of 
America v. Nelson, CCJLTennu, 101 
F.2d 441, 444. 

’ (8) **Sole legatee” defined the C. 
J.S. title Wills 9 1097, also 69 C.J. 
p 914 note 5^p 915 note 59. 

(9) “Sole owner** see Property 9 
13 a (2) (a). 


(10) **Sole ownership” see Property 
9 13 b (1). 

(11) **Sole stockholder” see the 
title index to Corporations. 

(12) **Sole and unconditional own¬ 
ership** reaulrement in fire policies 
see Insurance 99 515-^31. 

(13) Other phrases as to which 
more recent adjudications have not 
been found see 58 C.J. p 802 note 90, 
p 803 notes 95-16. 

40. Tenn.—Provident Life & Acci¬ 
dent Ins. Co. V. Campbell, 79 S.W.2d 
292, 295, 18 TenmApp. 452. 

41. Tex.—Consolidated Underwriters 
V. Wilson, Civ.App., Ill S.W.2d 865, 
866 . 

42. Kan.—Kansas Wesleyan Uni¬ 
versity of Saaina v. Board of 
Com*rs of Saline County, 248 P. 
1055, 1056, 120 Kan. 496. 

68 O.J. p 803 note 17. 

43. Wls.—^Horner v. Chicago, eta, R. 
Co., 38 Wls. 165, 175. 

44. Wls.—Homer v. Chicago, eta, R. 
Co., supra. 

Wyo.—Hotelling v. Fargo-Westem 
Oil Co., 288 P. 542, 544, 88 Wyo. 
240. 

45. Kan.—Kansas Wesleyan Univers¬ 
ity of Sallna v. Board of Com'rs 
of Saline County, 243 P. 1055, 1056, 
120 Kan. 496. 

58 C.J. p 808 note 20. 

46. Tenn.—Provident Life & Acci¬ 
dent Ins. Co. V. Campbell, 79 S.W. 
2d 292, 296, 18 TenmApp. 452. 

Tex.—Consolidated Underwriters v. 
Wilson, Clv.App., Ill S.W.2d 865, 
866 . 

Fhxases 

(1) “Solely through external, vio¬ 
lent, and accidental means** within 
double indemnity provision of life 
policy see Insurance 9 938 c (1), d 
(3). 


(2) Other phrases as to which 
more recent adjudications have not 
been found see 58 C.J. p 803 notes 
22-29. 

47- Tex.—Consolidated Underwriters 
V. Wilson, av.App., Ill S.W.2d 865, 
866 . 

Single 

Tenn.—Provident Life 6b Accident 
Ins. CJo. V. Campbell. 79 S.W.2d 292, 
295, 18 Tenn.App. 452. 

48. Tenn.—^Provident Life ft Acci¬ 
dent Ins. Co. V. Campbell, supra. 

Tex.—Consolidated Underwriters v. 
Wilson, Civ.App., Ill S.W.2d 865, 
866 . 

49. Tex.—Consolidated Underwriters 
V. Wilson, supra. 

50. Ark.—Kim Springs Canning Ca 
V. Sullins, 180 S.W.2d 113, 116, 207 
Ark. 257. 

51. Wis.—^Krueger v. Industrial 

Commission, 296 N.W. 88, 85, 237 
Wls. 158. 

52. New Standard D. 

Phrases 

(1) '*Solemn admissions” as a term 
applied to admissions made in a 
pleading see Kvidence 9 801. 

(2) **Solemn instrument*' see 44 C. 
J.S. p 422 note 46. 

(3) '‘Solemn oath” see Oaths and 
AfOrmations 9 2. 

(4) “Solemn occasions'* requinlng 
justices to give advisory opinions 
see Courts 9-9 385, 389. 

(5) “Solemn war** defined and dis¬ 
tinguished from “unsolemn war** see 
the C.J.S. title War 9 1. also 67 dJ. 
p 337 note 19 [a], [b]. 

(6) ' Other phrases as to which more 
recent adjudications have not been 
found see 58 dJ. p 803 notes 38, 39. 

53. Me.—Opinion of Justices, 61 A. 
224, 229, 95 Me. 664. 
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SOLEMNIZE. To perfonn with pomp and ceremony, 
or according to legal forms.^^ It lias been held 
synonymons with "celebrate” see 14: CJ’.S. p 60 
note 77. 

SOLICIT, The term "solicit” implies personal peti¬ 
tion and importunity addressed to a particular in- 
diTidnal to do some particular thiiig,55 or an ap¬ 
plication to another for obtaining something,^ ^ but 
it does not imply successful solicitation.^^ While 
it does imply a serious request,®* it requires no par¬ 
ticular degree of importunity, entreaty, implora- 
tion or supplication.®* 

The word "solicit” is variously defined as mean¬ 


ing to appeal to (for something);®* to apply to 
for obtaining something;®^ to ask®* earnestly;®* 
to ask for the purpose of receiving;®^ to endeavor 
to obtain by asking®® or pleading;®® to approach 
with a request or plea;®^ to plead for;®* to try to 
obtain;®* to attempt;^* to bring about, forth, 
on, etc., by gentle or natural operations.^^ 

"Solicit” is also defined as meaniug to make peti¬ 
tion to;72 to entreat;^* implore;^^ importune;^^ 
beseech; crave;^® to seek to induce or elicit;^^ to 
seek actively;^® to insist upon.^® 

The word "solicit” is farther defined as meaning 
to tempt (a person);*® to allure;*^ to lure on, 
especially into evil;** to awake or excite to ac- 


54. Utah.—re Vetas* Estate, 170 
P.2d 183, 187, 110 Utah 187. 

As applied to a marrlagre the term 
Is defined in Mamiasre S **• 

66. Cal.—Golden v. Woodland Tp. 
Justice's Ct., 140 P. 49. 68. 23 Gal. 
App. 778. 

66. Ohio.—^Hayner v. State. 98 NJB. 
900, 902, 83 Ohio St. 178. 

67. U.S.—^U. a V, New York Cent 
& H. R. R. Ca, D.aN.T., 282 P. 
179, 184. 

68. Cal.—Oorpiu OTnils auoted in 

People V. Phillips, 160 P.2d 872. 
874. 70 CaLApp.2d 449. 

m.—People V. Murray. 188 KIE. 649, 
666. 807 HL 849. 

69. Cal.—Corpus JttriLs q,uoted in 
People V. PhiUips, 160 P.2d 872, 
874. 70 CalJlpp.2d 449. 

HI.—^People V. Murray. 188 N.EL 649, 
655, 307 HI. 849. 

60. CaL—Corpus Juris quoted in 

People V. Phillips. 160 P.2d 872, 
874, 70 CalJ^pp.2d 449. 

58 C.J. P 804 note 46. 

Phrases employing* the word ^'so¬ 
licit** and as to which more recent 
adjudications have not been found 
see 58 C.J. p 804 notes 66-62, p 806 
notes 84, 85. 

61. Cal.—Corpus Juris quoted In 

People V. PhllUps, 160 P.2d 872, 
874, 70 Cal.App.2d 449—Golden & 
Co. V. Justice's Court of Woodland 
Tp., Tolo County, 140 P. 49, 68, 
23 CaLApp. 778. 

62. Cal.—Corpus Juris quoted In 

People V. iPhllllps. 160 P.2d 872. 874, 
70 CalA.pp.2d 449. 

68 GLJ. p 804 note 47. 

63. Cal.—Corpus Juris quoted In 

People V. Phillips, 160 P.2d 872, 
874, 70 Cal.App.2d 449. 

68 C.J. p 804 note 48. 

64. Cal.—Corpus Juris quoted In 

People V. PhlUips, 160 P.2d 872, 
874, 70 CaLApp.2d 449. 

niw— ^People V. Murray, 188 NJBL 649, i 
666, 807 nL 849. 

6a CaL—Corpus Juris quoted In I 


People V. Phillips, 160 P.2d 872. 
874, 70 Cal.App.2d 449. 

ni.—^People V. Rice, 60 N.E.2d 711, 
713, 383 ni. 584. 

Or.—Phillips V. City of Bend, 234 P. 
2d 672. 677, 192 Or. 148—City of 
Portland v. Stevens, 178 P.2d 175, 
180. 180 Or. 514. 

58 C.J. p 804 note 50. 

66. CaL—Corpus Juris quoted la 
People V. Phnilps, 160 P.2d 872, 
874, 70 Cal.App.2d 449. 

HL—People v. Rice, 50 N.B.2d 711, 
713, 383 HL 584. 

Or.—^PhlUips V. City of Bend, 284 P. 
2d 672, 677, 192 Or. 148—City of 
Portland v. Stevens, 178 P.2d 176, 
180, 180 Or. 514. 

68 C.J. p 804 note 6L 

67. Conn.—^Bigelow Ca v. WaselUc, 
50 A.2d 769, 770, 188 Conn. 804. 

68. Cal.—Corpus JUrls quoted In 
People V, Phillips. 160 P.2d 872, 874, 
70 CalApp.2d 449. 

HI.—^People V. Rice, 60 N.B.2d 711, 
713, 383 Ill. 684. 

Michu—Urick v. Appeal Board of 
Mich. Unemployment Compensation 
Commission, 39 K.W.2d 85, 87, 825 
Mich. 699. 

58 C.J. p 804 note 64. 

69. Cal.—Corpus Juris quoted in 
People V. Phillips. 160 P.2d 872, 
874, 70 Cal.App.2d 449. 

58 CLJ. P 804 note 65. 

7a Ark.—Carter v. State, 98 S.W. 
704, 81 Ark. 87. 

7L Cal.—People v. Phillips, 160 P.2d 
872, 874, 70 CalApp.2d 449. 

72. Cal.—Corpus Juris quoted In 
People V. Phillips. 160 P.2d 872, 
874, 70 CalAPp.2d 449. 

HI—People V. Rice, 60 lT.EI.2d 711, 
718, 883 111. 684. 

58 aJ. p 804 note 58. 

73. Cal.—Corpus Juris quoted In 
People V. Pinilips, 160 P.2d 872, 
874, 70 Cal.App.2d 449. 

Conn.—^Bigelow Co. v. Waselik, 50 A. 
2d 769, 770. 188 Conn. 304. 

m.—People V. Rice. 60 N.B.2d 711, 
718, 388 HL 684. i 

388 


Mich.—Urick v. Appeal Board of 
Mich. Unemployment Compensation 
Commission, 39 lT.W.2d 85, 87, 825 
Mich. 699. 

68 C.J. p 804 note 62. 

74. Cal.—Corpus Juris quoted in 
People V. Phillips, 160 P.2d 872, 
874, 70 ClalApp.2d 449. 

Mich.—^Urlck v. Appeal Board of 
Mioh. Unemployment Compensation 
Commisslozi, 89 N.W.2d 85, 87, 825 
Mich. 599. 

58 C.J. p 804 note 52. 

7& Cal.—Corpus Juris quoted la 
People V. Phillips, 160 P.2d 872, 
874. 70 Cal.App.2d 449. 

Conn.—^Bigelow Co. v. Waselik, 60 A. 
2d 769, 770, 138 Conn. 804. 

ni.—People V. Rice, 60 N.B.2d 711, 
718. 883 ni. 684. 

Mich.—^Urick v. Appeal Board of 
Mich. Unemployment Compensation 
Commission. 89 N.W.2d 85, 87, 825 
Mich. 599. 

Or.—^Phillips V. City of Bend, 234 P. 
2d 672, 677, 192 Or. 143—City of 
Portland v. Stevens, 178 P.2d 175, 
180, 180 Or. 514. 

58 C.J. p 804 note 62. 

76. Mich.—Urick v. Appeal Board of 
Mich. Unemplosnnent Compensation 
Commission, 89 N.W.2d 85, 87, 325 
Mich. 599. 

77. Cal.—People v. Phillips. 160 P.2d 
872, 874, 70 Cal.App.2d 449. 

78. Conn.—^Bigelow Ca v. Waselik. 
60 A.2d 769, 770, 133 Conn. 304. 

79. HI.—People v. Rice, 60 NJBL2d 
711, 713, 388 HL 684. 

80. Cal.—^People v. Phillips, 160 P. 
2d 872, 874, 70 CalApp.2d 449. 

IU.-^People V. Rica 60 IT.B.2d 711, 
718, 883 HI. 584. 

Mich.—^Urlck v. Appeal Board of 
Mich. Unemplo 3 rment Compensation 
Commission, 89 N.W.2d 85, 87, 325 
Mich. 699. 

8L Iowa.—State v. Render, 210 N.W. 
911, 203 Iowa 829. 

88. CaL—^People v. Phillips, 160 P« 
2d 872, 874, 70 CaLApp.2d 449. 
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tion;85 to rouse desire m;84 to inviteto sum¬ 
mon.^® 

It has been stated that the word ‘‘solicit” as used 
in pleadings has a well-defbied meaning, and im¬ 
ports an initial, active, and wrongful effort.87 

“Solicit” has been held synonymous with “re¬ 
quest” see 77 C.J.S. p 270 note 11, and it has been 
compared with, or distinguished from, “attempt” 
see 7 C.J.S. p 690 note 71.2, “entreat” see 30 C.J.S. 
p 267 note 6, “forward” see 37 C.J.S. p 133 note 3, 
and “persuade” see 70 C.J.S. p 693 note 60. 

“Soliciting” is the present participle of “solicit.”®^ 
While it has been stated that advertising is a form 
of soliciting,^^ “soliciting” has been distinguished 
from “advertising^' see 2 C.J.S. p 891 note 29. 
“Soliciting” has also been distinguished from “tak- 

ing.”90 

SOLICITA ATQTJE AKXIA ETIAM IN SOU- 
TUDINE MALA OONSOIENTIA EST. See 58 C.J. 
p 805 note 86. 

SOLIGITATION. Asking asking for eamest- 
ly;92 enticingj^^ seeking to obtain by persuasion 
or entreaty;^^ urgent request.^5 

Solicitation is not necessarily by word of mouth 
or writing,*® nor does it require any great degree 
of earnestness or persistence in preferring the re- 

quest.*7 

The term “solicitation” has been compared with, 
or distinguished from, “attempt” see 7 C.J.S. p 689 
note 52, and “persuasion” see 70 C.J.S. p 693 note 
63. 

Solicitation of litigation by an attorney as a 
ground for suspension or disbarment see Attorney 

Ill.—People V. Rice, 50 N.E.2d 711, 

718, 883 ni. 584. 

83. Cal.—Golden v. Woodland Tp. 

Justice’s Ct, 140 P. 49, 68, 23 Cal, 

App. 778. 

58 CJ. p 805 note 80. 

84. Iowa.—State v. Render. 210 N^.W. 

911, 203 Iowa 329. 

68 C.J. p 805 note 82. 

86. Iowa.—State v. Render, supra. 

Wash.—^In re Wlnthrop, 237 P. 8, 

135 Wash. 135. 

88. Iowa.—State v. Render, 210 N.W. 

911, 208 Iowa 329. 

87. Or.—City of Portland v. Stevens, 

178 P.2d 175, 180, 180 Or. 614. 

68 C.J. p 805 note 77. 

88. Webster New Int.!!, 


and Client § 23 h; solicitation for the sale of se¬ 
curities as within the purview of Blue Sky Laws see 
Licenses § 76. 

Solicitation of another to commit a crime is 
treated generally in Criminal Law §§ 73, 78; in 
connection with particular offenses see Adultery § 
8, Bribery § 7, Embracery § 3, Homicide § 70, In¬ 
cest § 9, Larceny § 68, and Sodomy § 7. 

Solicitation by a common prostitute as an offense 
is treated in Prostitution § 4; and solicitation of a 
female for the purpose of unlawful intercourse 
is discussed in Prostitution § 7 b. See also the 
title index. 

The power of municipalities to regulate or pro¬ 
hibit solicitation, as of alms or funds, or by prosti¬ 
tutes, and in particular places, as in streets or rail¬ 
road stations, is treated in the title Municipal Cor¬ 
porations; and for specific references see the title 
index. 

SOLECITOB. A term which applies to all in¬ 
dividuals who are engaged or employed specially 
for the purpose of soliciting, importuning, or en¬ 
treating for the purchase of goods, etc.*® The word 
is employed in this connection in Blue Sky Laws 
to denote a person selling or offering to sell se¬ 
curities as stated in Licenses § 74 See also li¬ 
censes § 77 Cw 

The term “solicitor” is defined in Attorney and 
Client § 3 f as a person prosecuting or defending 
suits in courts of chancery, and it is stated that in 
the great majority of the states of the Union, where 
both law and equity are administered by the same 
court, it has naturally come about that the two 
ofS.ces of attorney at law and solicitor in chancery 
have practically been consolidated. 

93. Or.—State v. Underwood, 155 P. 
194, 79 Or. 338. 

94. N.T.—^People on Complaint of 
Wood V. International Broadcasting 
Corporation, 255 N.Y.S. 349, 352, 
143 Mlsc. 122. 

96. Or.—State v. Underwood, 155 P. 
194, 79 Or. 888. 

96. m.—^People v. Murray, 138 N.B. 
649, 656, 307 Ill. 349. 

58 C.J. p 805 note 89. 

97. HI. —People V. Murray, supra. 

98. Or.—^Phillips V. City of Bend, 284 
P.2d 672, 677, 192 Or. 143. 

68 C.J. p 805 note 95. 

Plirases as to whlcb more recent 
adjudications have not been found 
see 68 C.J. p 805 notes 96, 97. 


Phrases 

(1) “Sollcltlnsr agent” defined and 
distinguished from ’’general agent” 
see Insurance S 150, and other refer¬ 
ences In title index. 

(2) Other phrases as to which more 
recent adjudications have not been 
found see 58 C.J. p 804 notes 66-71. 

89. Utah.—State v. Packer Corp., 
297 P. 1018, 1017, 77 Utah 600. 

90. Ark.—Sandefur-Jullan Co. v. 
State, 77 S.W. 696, 72 Ark. 11. 

68 C.J. p 804 note 66. 

91. Or.—State v. Underwood, 165 P. 
194, 79 Or. 838. 

’’Solicitation of chastltsr" defined see 
Prostitution 4 7. 

92. N.T.—^People on Complaint of 
Wood V. International Broadcasting 
Corporation, 255 N.Y.S. 349, 852, 
143 Mlsc. 122. 
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SOLlCITOBi ChEN’EBAL. The office of solicitor 
general in the department of justice, created by fed¬ 
eral statute, is treated in Attorney General § 3 b. 

SOLID. Having the constituent parts so firmly 
adhering as to resist the impression or penetration 
of other bodies; hard; firm; compact; opposed to 
fiuid and liquid, or to plastic, like clay, or to in¬ 
compact, like sand.93 

SOLIDABIO or SOUDAiRlA. A Spanish term 
properly rendered in English by the word "soli¬ 
dary.”! 

SOLIDARY. A term of civil-law origin signifying 
that the right or interest spoken of is joint or com- 
mon.2 

Solidary obUgatiofd* is merely a form of joint 
obligation;8 a joint and several obligation.^ In the 
law of Louisiana, an obligation which binds each 
of the obligors for the whole debt.^ 

**Solidary obligors^* has a well-defined TWPfming 
in the business or commercial world, and is generally 
understood to include persons who have, by con¬ 
tract, bound themselves in that sense.^ 

SOLID 0. The Latin phrase "in solido” is defined 
in 42 C.J.S. p 421 note 34 

SOUYART. Being, living, or going alone or with¬ 
out companions; given to solitude; single; in¬ 
dividual; sole.^ 

SOLO. As the first word of mairiTnqt as to which 
there have been no recent applications see 58 €. J. p 
806 notes 18,19. 

SOLTTBIf. Capable of being dissolved, as in a 
fiuid; dissolvable, sometimes, in chemistry, in a 
restricted sense, dissoluble in water; also, suscepti¬ 
ble of being solved, computed, or eiqplained.^ 

99. Mo.—BVuin v. Crystal R. Co., 14 
S.W. 667, 668, 89 Mo. 897. 

68 C.J. p 805 note 99. 
nirases 

(1) *^Solld matter** In pr inting see 
57 C.J.S. p 805 note 88. 

(2) “Solid rock** see 77 C.J.S. p 
587 note 29. 

(8) Other phrases as to which more 
recent adjudications have not been 
found see 58 C.J. p 806 notes 5-7. 

1. Philippine.—Jaucian v. Querol, 88 
Philippine 707, 721. 

‘‘Obllgaddn. solldaila" 

Philippine—Jaucian v. Querol, supra. 

2 . Black L.I>. 

8. Philippine.—Jaucian v. Querol, 88 
Philippine 707, 719. 


SOLUM; SOLUS; SOLUTIO. As the first words 
of mazims as to which there have been no recent 
applications see 58 C.J. p 806 notes 25-28. 

SOLUTION. Act or process of solving a problem, 
etc., or the fact or state of its being solved; also, 
a means by which a problem, etc., may be solved; 
explanation; clearing up; denouement.^ 

In physical chemistry, the act or process by which 
a substance, whether solid, liquid, or gaseous, is 
homogeneoufily mixed with a liquid (or, by exten¬ 
sion, a solid or gas) called the solvent; also, the 
state of being so mixed.!^ 

In medical terminology the word "solution” in 
one sense means the termination of a disease by 
crisis;!! and in a different sense, a break, cut, or 
laceration of the solid tissues, used in the term 
"solution of continuity.”!^ 

SOLVENCY. See Insolvency § L 

SOLVENDO. As the first word of a maxim as to 
which there have been no recent applications see 
58 €.J. p 807 note 52. 

SOLVENT. As a noun, a fluid, as water or alcohol, 
capable of dissolving substances; menstruum.!^ 
When applied to any cleaning compound, the term 
is purely descriptive of it, whether semi-solid or 
liquid.!^ 

As an adjective, the word "solvent,” in general 
application, means having property of sufficient 
value to discharge all the owner's debts, as stated 
in Insolvency § L A bank is said to be solvent when 
it has enough assets to pay, within a reasonable 
time, all of its liabilities through its own agencies, 
see Banks and Banking § 486. 

SOLVIT POST DIESM. LiteraUy ^^e paid after 
the day.” The plea in an action of debt on bond 

la Webster New IntD. 

11. Stedman Med.D. 

12. Stedman MedJ). 

As used in connection wltb, a 
wound, the word “solution** means a 
breakingr up or dispersion; dlsinte- 
grration.—Gasperlno v. Prudential Ins. 
Co. of America, Mo.App., 107 S.W.2d 
819, 827. 

13. New Standard D. 

Volatile solvent” Is a solvent that 

bolls at a temperature below the 
boiling: point of water.—^Hemming* 
Mfg. Co. V. Cutler-Hammer Mfg. Co., 
C.C.A.W1S., 248 P. 696, 699. 

14. U.S.—Solventol Chemical Prod¬ 
ucts V. Lang:fleld, C.C.A.6, 184 F.2d 
899, 903. 


4. Philippine.—Sharruf v. Tayabas 
Land Co., 87 Philippine 666, 667. 

6. U.S.—Groves v. Sentell, La., 14 
S.Ct. 898, 901, 168 U.S. 466, 38 L.Ed. 
786. 

68 G.J. p 806 note 18. 

e. La.—King v. Wm. J. Bums Inter¬ 
national Detective Agency, 91 So. 
681, 682, 161 La. 211. 

7. Webster New IntD. 

“Solitary confinement** see Criminal 
Law 8 1577 d (3). 

8. New Standard D. 

“Soluble creosote** see 21 CJ.S. p 
1149 note 21. 

8. Webster New IntD. 
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that defendant paid the money after the day named 
for the payment, and before the commenoement of 
the siiit.i5 

SOLVITTJR. As the first word of msiiriTifwi as to 
which there have been no recent applications see 
68 C. J. p 807 notes 55, 56. 

SOMATOSE. A preparation of meat or of the 
carcass of an animal.^^ 

SOME. The term ^^some” is nncertain in its sig- 
nification.l7 It is frequently nsed to express an in¬ 
definite quantity or number's or to denote a grripn 
quantity or a deficiency,!^ and is generally used 
in conjunction with "most.”20 

It is variously defined as meaning a certain in¬ 
definite or indetermine quantity or part of;2i 
composed of a quantiiy or number which is not 
stateddenoting a certain but indeterminate 
number of consisting of a greater or less portion 
or sum;24 more or lessj^B not much; a little.26 
It is also defined as meaning two or more.^^ 

The word "some” has been distinguished from 
"any** see 3 CJ.S. p 1400 note 88. 

SOMETIME. An unspecified but appreciable or not 
inconsiderable extent of time, or more than a little 
time.^® 

**Sometimes^^ has been interpreted to mean now 
and then, occasionally, i£ at any time.^^ 


SOMEWHAT. In some degree or measure; a 
little.5® 

SOMNAMBULISM. The term is defined in Insane 
Persons § 2 d as meaning a species of mental un¬ 
soundness connected with sleep. In Criminal Law 
§ 64 "somnambulism** is defined as the habit of the 
person afflicted of exercising the power of locomo¬ 
tion during sleep. As a defense in prosecutions for 
homicide see Homicide § 4 a. See also Homicide § 
261. 

SOMNAMBULIST. The term is defined in Insane 
Persons § 2 d as a sleepwalker; one who is subject 
to somnambulism; one who walks in his sleep. 

SOMNOLENTIA. The term is defined in Insane 
Persons § 2 d as the lapping over of a profound 
sleep into the domain of apparent wakefulness. As 
a defense to crimes committed under its infiuence 
see Criminal Law § 64. 

SON. The word "son** is not a technical legal term 
to which a fixed and determined meaning must be 
given r^ardless of the sense in which it is em¬ 
ployed, but is fiexible and subject to construction.^! 
It may mean a male child, issue, or offspring,or 
it may be applied to a distant male descendant, or 
to any young male person, as a pupil, a ward, an 
adopted male child or dependent.33 

Prima facie the word must be taken to mean 
a legitimate son.^^ 


15. Black Ij.D. 

68 C.J. p 807 note 64. 

16. Engr.—^In re Farbenfabriken, 
[1894] 1 Ch. 645. 666. 

58 aJ. p 807 note 67. 

17. Kan.—^lifissouii GPac, Ry. Co. v. 
Dorr. 85 P. 633. 636. 73 Kan. 486. 

Pa.—^Lewls v. Jones, 17 Pa. 262, 267, 
65 A 2 n.D. 660. 

"'Some’ 18 a teim too nnoertaiii 
In Its signification to sustain a ver¬ 
dict for any definite amount It 
may mean a single ounce, or ten 
thousand tons, a single quart, or 
twenty thousand bushels.” 

Kan.—^Missouri Pac. Ry. Co. v. Dorr, 
86 P. 633, 635, 73 Kan. 486. 

Pa.—Lewis v. Jones, 17 Pa. 262, 267, 
65 Am.D. 650. 

18- Kan.—^Missouri Pac. Ry. Co. v. 

Dorr, 85 P. 683, 634, 73 Kan. 486. 
58 C.J. p 808 note 69. 

19. U.S.—St Louis Paper-Box Co. 
V. Hublnger Bros. Co.., Iowa, 100 
P. 695, 698, 40 CCJL 677. 

Kan.—-Missouri Pac. Ry. Co. v. Dorr, 
85 P. 633, 634, 73 Kan. 486. 

20. Tenn.—Hunt v. National Linen 

Service* Corporation, 157 S.W'.2d 
608, 611, 178 Tenn. 262. i 


21. U.S.—St Louis Paper-Box Co. v. 
Hublnger Bros. Co., Iowa, 100 P. 
696, 698, 40 C.C.A. 677. 

Kan.—Missouri Pac. Ry. Co. v. Dorr, 
85 P. 633, 534, 73 Kan. 486. 

Phrases employing the term and as 
to which more recent adjudications 
have not been found see 58 C.J. p 
808 notes 60, 64-67, 72-83. 

22. Kan.—^Missouri Pac. Ry, Co. v. 
Dorr, 85 P. 533, 534, 73 Kan. 486. 

23. U.S.—St. Louis Paper-Box Co. v. 
Hublnger Bros. Co., Iowa, 100 F. 
696, 698, 40 C.C.A. 677. 

24. Kan.—^Missouri Pac. Ry. Co. v. 
Dorr, 86 P. 533, 534, 73 Kan. 486. 

25. U.S.—St Louis Paper-Box Co. v. 
Hublnger Bros. Co., Iowa, 100 P. 
696, 698, 40 C.C.A. 677. 

Kan.—^Missouri Pac. Ry. Co. v. Dorr, 
85 P. 533, 584, 73 Kan. 486. 

More or less as to number 
U.S.—St Louis Paper-Box Co. v. 
Hubdnger Bros. Co., Iowa, 100 P. 
695, 699, 40 C.CJt 677. 

26. Kan.—^Missouri Pac. Ry.. Co. v. 
Dorr, 86 P. 633, 534, 78 Kan. 486. 

68 C.J. p 808 note 63. 

27. Ark.—Teates v. Yeates, 16 S.W. 
2d 996, 998, 179 Ark. 643. 
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N.Y.—^Hum V. Olmstead, 105 N.T.S. 
1091, 1092, 55 Misc. 504. 

28. Vt—Cano V. Ladd, 60 A.2d 426, 
116 Vt 63. 

68 C.J. p 808 note 84. 

29. Kan.—Amsden Lumber Co. v. 
Stanton, 294 P. 863, 856, 182 Kan. 
91. 

Mass.—^Bernstein v. W. B. Mfg. Co„ 
126 N.E. 796, 797, 235 Mass. 425. 

30. Kan.—Atchison, etc., R. Co. v. 
Van Ordstrand, 73 P. 113, 116, 67 
Kan. 386. 

3L HI.—Connor v. Gardner, 82 N.E. 
640, 644, 230 HI. 268, 16 L.R.A.,N.S., 
73. 

32. Neb.—Lind v. Burke, 77 N.W. 
444, 445, 66 Neb. 785. 

58 C.J. p 808 note 91: 

Phrases as to which more recent 
adjudications have not been found 
see 58 C.J. p 809 notes 96-99. 

33. Neb.—Lind v. Burke, 77 N.W. 
444, 445, 66 Neb. 786. 

68 C.J. p 808 note 94. 

34. Cal.—In re Flood’s Estate, 2] 
P,2d 679, 684, 217 Cal. 763* 

68 C.J. p 808 note 91 [a]. 
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SON ASSAULT DEMESNE. As a plea of jnstiflca- 
tion in an action for assault and battery see As¬ 
sault and Battery § 36 a (3) (c). Wben sncb is tbe 
plea, tbe burden of proof is on defendant to show 
that plaintiff actually committed the first assault, 
and also that that which was done on bia own part 
was in the necessary defense of his person, as stated 
in Assatdt and Battery § 38 b (2). 

SONO. A short metrical composition, whose mean¬ 
ing is conveyed by the combined force of words and 

melody.86 

SON--IN—LAW. The husband of one’s daughter.®® 

SOON. When the word '^soon” is used with respect 
to an implied time or the present it means shortly 
after; before long.®7 When the word is used with 
respect to a given time it means shortly; in a 
short time; as, the odor soon disappears; results 
will soon be evident; soon after sunrise; it took 
place soon afterward.®® It has been construed as 
meaning within a reasonable time.®® 

^^Soonet^* is the comparative form of "soon.”40 

SOON EE. In the parlance of Oklahoma, one who, 
to the injury of other settlers, enters upon and 
claims land as his homestead before such entry and 
cla im are effective to initiate a valid homestead un¬ 
der the acts of congress.^^ 

SOOT. A black substance formed by combustion, 
or disengaged from fuel in the process of com¬ 
bustion, rising in fine particles and adhering to the 


I sides of the chimney or pipe conveying the smoke.^® 
It has been distinguished from "gas” see 38 C.J.S. 
p 614r note 19. 

It is stated in Nuisances § 23 e that an actionable 
nuisance may be committed by causing the invasion 
of premises in the neighborhood or causing annoy¬ 
ance of the general public by soot. For other treat¬ 
ment of soot from the standpoint of nuisance see 
the index to the title Nuisances. 

Lijury caused by soot as an element of damages in 
condemnation proceedings is treated in Eminent 
Domain § 171. 

SOEEEL. The term "sorrel” is defined generally 
as meaning of a reddish or yellowish brown,^® and 
as applied to the description of the color of animals 
the term appears to have reference to "reddish 
brown,”^^ and is substantially equivalent to ‘^ay’^ 
see 10 C.J.S. p 213 note 58. 

SOET. As a noun the word "sort” means char¬ 
acteristic mode of being; nature; quality; char- 
acter.45 As a verb "to sort” means to separate.^® 

SOUND. 

As a noun. The word "sound” is a general term.^7 
In the ordinary accepted sense "sound” is a wave 
motion of the air which originates when a body is 
set into vibration,4® and may be defined as any 
effect on the sense of hearing.^® 

The noun "sound” has various other meanings, 
and the term is applied to a metallic, mechanical 


35. U.S.—G. Rlcordi & Co., Inc. ▼. 
Columbia Graphophone Co., D.CLN. 
T.. 258 F. 72. 75. 

58 C.J. p 809 note 8. 

Musical compositions. Including both 
words and music, as copyrightable, 
see Copyright and Literary Proper¬ 
ty 8 42. 

33. Mo.—Dlebold v. Dlebold, 141 S. 

W.2d 119, 125, 235 MoJ^.pp. 83. 

58 C.J. p 809 note 4. 

37. Ark.—Wilson v. Hlggason, 178 S. 
W’.2d 855, 857, 207 Ark. 32. 

“As soon as/’ “as soon as possible,” 
“as soon as practicable” see 6 CL 
J.S. p 782 note 12-p 784 note 56. 

38. Ark.—Wilson v. Hlggason, su¬ 
pra. 

89. OE’a.—CoUlns ▼. Some Timp . Co. of 
Now York, 167 A. 621, 625, 110 Pa. 
Super. 72. 

68 C.J. p 809 note 5 M. 

40, Webster New Int.D. 

Pbrases employing the term “soon¬ 
er” and as to which more recent ad¬ 
judications have not been found see 
58 GLJ. p 809 notes 8, 9. 


41. U.S.—Howe V. Parker, OkL, 190 
F. 738, 740, 111 C.C.A. 466. 

58 ax p 809 note 11. 

48. Century D. 

43. New Standard D. 

44. Ala.—^Lawler v. Hyde, 161 So. 
623, 525, 230 Ala. 467—Stickney v. 
Dunaway & Lambert, 58 So. 770, 
771, 169 Ala. 464. 

145. Century D. 

46. Minn.—^McGuire ▼. X Nells Lum¬ 
ber Co., 107 N.W. 130, 131, 97 Minn. 
293. 

47. N.X—Vaszil v. Molnar, 33 A.2d 
743, 744, 138 N.XBa. 677. 

“Sounds which are ignored by some 

are discomforting to others.”—Vaszil 
V. Molnar, 88 A.2d 748, 744, 183 N.X 
Eq. 577. 

48. U.S.—^Burgess Battery Co. ▼. U. 
S., CtCL, 66 F.Supp. 603, 604. 

Sound waves 

(1) “Sound waves” are audible vi¬ 
brations of air.—Baker v. U. S., CC. 
A Tex., 93 F.2d 332, 333. 
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(2) “The vibrations of the generat¬ 
ing body are transmitted to the sur^ 
rounding air and result in waves of 
alternating condensation and rarefao 
tion of the atmosphere. These waves 
are propagated in all directions from 
the source of the sound with a veloci¬ 
ty of 1,120 feet per second at ordi¬ 
nary temperatures.”—^Burgess Bat¬ 
tery Co. V. U. S., CtCU 66 F.Supp. 
603, 604, 605. 

Sound transparent 
A sheet of material possessing 
elastic properties, when sufficiently 
thin to permit it to vibrate when 
sound waves impinge upon one of the 
surfaces, will transmit more or loss 
sound wave energy to its opposite 
side, and to that extent may be said 
to be sound transparent. This is 
also a relative term, since a sub¬ 
stance may be sound reflecting, soimd 
absorbing, and sound transparent to 
some extent—Burgess Battery Co. 
V. U. S., supra. 

49. Pa.—Commonwealth v. Lighting 
Co.. 7 Pa.Co. 90. 94. 
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instraznent capable of prodncing an abortion,an^ 
it also is applied to an inlet of the ocean.^^ 

As an adjective. A plain English word,52 vari- 
<]rasly defined as meaning hearty; not diseased ;52 
uninjured; nnmutilated;54 unimpaired;5® whole.®® 
It also means fair.®^ 

Unless the word "sound” is restricted by the 
adjunct ‘T)ody’' or '^mind” it is considered as 
embracing both,®® and when the term is applied to 
the organs of seeing, hearing, smelling, etc., it means 
that the organ neither from nature, disease nor 
other cause has any defect which makes it incapable 
or unfit to perform the services ordinarily required 
of it,®2 and when applied to the mind, it means 
that neither from nature nor disease, nor from 
other causes, is the mind incapable of performing 
its ordinary functions.®® 

As used with respect to an animal, the word 
"sound,” when superadded to, and contrasted with, 
'Wealthy,” in its ordinary acceptation, means whole; 
right; nothing wrong; nothing the matter with it; 
free from any defect by which it is unfitted for the 
services usually performed by animals of the like 
kind.ei 

When used with respect to wood or vegetables, or 


other inanimate substances, "sound” means free 
from decay or rottenness,®® and as applied to rope, 
gear, and machinery it means safe.®® 

The adjective "sound” has been held substantially 
synonymous with "good” see 38 C.J.S. p 937 note 
23, and it has been distinguished from ^‘healthy” 
see Health § L 

As a verb. In one sense the verb "sound” means 
to make a sound or a succession of sounds with, up¬ 
on, or in; cause to send forth a sound or sounds; 
and also to send forth a sound.®^ 

In a somewhat different sense the verb "sound” 
means to have reference or relation to; to aim 
at.®® 

Phrases employing the word "sound” are set out 
in the note.®® 

SOUNDINTO*. The term "sounding'^ is defined gen¬ 
erally as meaning the act or process of measuring 
the depth of anything; exploration, as with a plum¬ 
met and line, or a sound.®? 

The word is used to refer to a usual method of 
testing to find out whether a piece of wood is solid 
to the core when it appears to be solid on the out¬ 
side,®® and it is also used as an engineering term 


so. Tex.—Simms v. State, 4 S.W.2d 
567, 558, 109 Tex.Cr. 314. 
Instruments employed in abortion see 
Abortion S 6 b. 

Bl. Webster New Int.D. 

62. S.C.—Piper v. Stinsin, 14 S-CL. 
261, 264. 

53. Tex.—Great Eastern Casualty 
Co. V. Smith, Civ.App., 174 S.W. 
687, 688. 

68 C.J. p 810 note 25. 

64. Tex.—Great Eastern Casualty 
Co. V. Smith, supra. 

66. W.Veu—Clark v. Commercial 

Casualty Ins. Co., 148 S.E. 819, 320, 
107 W.Va, 380. 

66. Tex.—Great Eastern Casualty 
Co. V. Smith. Civ.App., 174 S.W. 
687, 688. 

W.Va.—Clark v. Commercial Casualty 
Ins. Co., 148 S.E. 319, 320, 107 W. 
Va. 380. 

67. N.C.—Bell v. Jeffreys, 86 N.C. 
856. 

68. S.C.—Piper V. Stinsin, 14 S.C.L. 
251, 264. 

69. N.C.—BeU v. Jeffreys, 86 N.C 
866, 367. 

eo. N.C.—^Bell V. Jeffreys, supra. 

61. N.C.—^Bell V. Jeffreys, supra. 

><Zf uboa InspeotloA the cattle ap¬ 
peared to averagre up with the flrsit 
bunch In class and apparent condition 
'and Quality, as th^ were found to be 
by appellants, and were 'sound,’ then 


they must also have been ’good’ and 
‘merchantable.’ So the only remain¬ 
ing inquiry is: Were the cattle 
‘sound’? To be ’sound,' as we under¬ 
stand the term to be used here, 
means to be free from disease; and 
the Jury found in this case that none 
of the cattle in question were ’dis¬ 
eased’ at the time the sale was 
made.”—^Raney & Hamon T. Hamil¬ 
ton & White, Tex.Civ.APp., 234 S.W. 
229, 230. 

Horse with the glanders at any 
stage As not ’’sound.”—Weinberg v. 
Ladd, 165 N.W. 711, 712, 199 Mich. 
164. 

62. N.C.—Bell V. Jeffreys, 86 N.G 
866, 367. 

58 C.J. p 810 note 41. 

63. Ohio.—^Euhn v. Cincinnati Tract. 
Co., 142 N.E. 870, 873, 109 Ohio 
St 263. 

64. New Standard D. 

65. Black L.D. 

Sound in damages 

(1) An action is technically said 
to ’’sound in damages” where it is 
brought not for the specific recovery 
of a thing, but for damages only.— 
Black L.D. 

(2) Trespass as an action sounding 
in damages see the C.J.S. title Tres¬ 
pass S ®®* 

66. Phrases 

(1) ’’Sound discretion” see 27 aj.S. 
p 188 notes 88-90. 
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(2) ’’Sound health” within life pol¬ 
icy see Insurance S 237; within in¬ 
dustrial policy see Insurance 8 ®®4 b. 

(8) ’’Sound lumber” distinguished 
from ’’clear lumber” see 14 C.J.S. p 
1199 note 61. 

(4) ’’Sound mind” defined general¬ 
ly see Insane Persons 5 2 d; as ap¬ 
plied to preparation and execution 
of a will see the C.J.S. title Wills § 
16, also 68 C.J. p 424 notes 12, 13. 

(6) ’’Sound and disposing mind,” 
’’sound mind and memors^’ defined 
generally see Insane Persons § 2 d. 

(6) ’’Sound value;” in economic 
consideration, the term is sometimes 
used to mean the cost of a produc¬ 
tion or reproduction of the property 
in question.—William H. Low Estate 
Co. V. Lederer Realty Corporation, 86 
A. 881, 888, 86 R.I. 352, Ann.Cas.l916A 
841. ’’Sound value” formula see Cor¬ 
porations 5 1372 b. ’’Sound value” 
of property within fire policy see In¬ 
surance § 915 b. 

(7) Other phrases as to which more 
recent adjudications have not been 
found see 58 C.J. p 809 notes 21, 24, 
p 810 notes 33-^9, 43-47, 53, p 811 
note 56. 

67. Century D. 

’’Sounding rods” defined see Mines 
and Minerals § 3 h. 

68. N.J.—^McGrath v. Delaware, etc., 
R. Co., 56 A. 242, 243, 69 N.JXaw 
881. 



SOUNDING—SOURCE 


81 aj.s. 


indicating tests made at intervals by driving a bar 
into the eartb.^^ 

SOUP. Liqmd food made by boiling meat or 
v^tables, or both, in water, with seasoning, and 
sometimes thickening; distingnished from broth, 
which is nsnally strained or free from the solid 
ingredients which soup contains.^® 

"Soup” is also a slang expression for nitrogly- 
cerin.71 

SOUBOE. The word "source” is said to convey only 
one idea, that of origm,^^ and in this, its natural, 
ordinary, and familiar sense,it is defined as mean¬ 
ing that from which any act, movement, or effect 
proceeds that from which anything comes forth, 
r^rded as its cause or origin a person or thing 
which originates, sets in motion, or is a primary 
agency in producing any course of action or re- 
sult;7® the first causethe beginningorigin;^® 
an originator;*® creator;*^ first producer.*^ 


The term "source” is also defined as mea n i ng a 
place where something is found or whence it is 
tftlrftTi or derived,** and it is employed in this sense 
to denote an individual, company, or corporation 
a payment, as of dividends, interest, 

etc.*4 

"Source” is further defined as meaning the rising 
from the ground, or beginning of a stream of water 
or the like;*® a spring; a fountain;*® a head;**^ 
the spring or fountain from which a stream of water 
proceeds,** or any collection of water within the 
earth or upon its surface in which a stream origi¬ 
nates.*® 

As applied to fertilizer, "source” means that sub¬ 
stance which is used in the making of a fertilizer 
mixture in order to get into the final mixture one or 
more of the important plant food elements neces¬ 
sary to and desirable for the efficiency and suita¬ 
bility of the final mixture.®® 


69. N.T.—Kelly v. New York, 84 N. 
T.S. 849, 860, 87 Al>p.Dlv. 299. 

58 C.Jr p 811 note 64. 

70. New Standard D. 

71. m.—^People V. Sweeney, 186 N.B1 
687, 698, 304 HI. 602. 

Nitroglycerin as active explosive ele¬ 
ment of dynamite see Explosives 9 
1 . 

72. Mo.—Union Mectrlc Co. v. Coale, 
146 S.W.2d 681, 635, 847 Mo. 176. 

N.M.—Jackllng v. State Tax Commis¬ 
sion, 68 P.2d 1167, 1171, 40 N.M. 
241. 

73. Mo.—Union Electric Co. v. Coale, 
146 S.W.2d 631, 636, 847 Mo. 175. 

N.M.—^Jackling v. State Tax Commis¬ 
sion, 68 P.2d 1167, 1171, 40 N.M. 
241. 

74. U.S.—Application of Hooker, 176 
F.2d 558, 561, 36 CCPA., Patents, 
1164. 

Mo.—^Union Electric Co. v. Coale, 146 
S.W.2d 631, 636, 347 Mo. 175. 

N.M.—Jackling v. State Tax Commis¬ 
sion, 68 P.2d 1167, 1171, 40 N.M. 
241. 

Phrases 

(1) *'Soiirce of income** is the place 
where It is produced.—^Unlon Electric 
Co. V. Coale, 146 S.W.2d 631, 636, 847 
Mo. 175. 

<2) Other phrases as to which 
more recent adjudications have not 
been found see 68 C.J. p 811 notes 
70-78. 

75. U.S.—Ctozpiis Jiirls quoted In 
Application of Hooker, 176 F.2d 
658, 661, 86 C.C.PAl., Patents, 1164. 

Mo.—^Union Electric Co. v. Coale, 146 
&W.2d 681, 686, 847 Mo. 175. 

Ohio.—Queens County Water Co. v. 
CBrien, 116 N.T.S. 496, 498, 181 


App.Div. 91, 1 N.T.Civ.Proc.,N.S., 
342. 

76. Mo.—^Union Electric Co. v. Coale, 
146 S.W.2d 681, 636, 347 Mo. 176. 
N.M.—Jackling v. State Tax Commis¬ 
sion. 68 P.2d 1167, 1171, 40 N.M. 
241. 

Similarly defined 

The person flrom whom anything 
originates. 

N.T.—Queens County Water Co. v. 
O’Brien, 116 N.T.S. 496, 498, 181 
App.Div. 91, 1 N.Y.Civ.Proc.,N.S., 
842. 

Pa.—Williams v. Snyder, 8 Pa,Dlst. 
& Co. 341, 842. 

77- Mo.—^Union Electric Co. v. Coale, 
146 S.W.2d 631, 635, 347 Mo. 176. 
58 C.J. p 811 note 66. 

Plrst or primary cause 
Pa.—WUUams v. Snyder, 3 Pa.Dist. 
& Co. 841, 342. 

78. Mo.—^Union Electric Co. v. Coale, 
146 S.W.2d 631, 636, 847 Mo. 175. 

79. Mo.—Union Electric Co. v. Coale, 
supra. 

N.M.—Jackling v. State Tax Commis¬ 
sion, 58 P.2d 1167, 1171, 40 N.M. 
241. 

N.D.—Goldberg v. Cray, 297 N.W. 

124, 125, 70 N.D. 663. 

Pa—Williams v. Snyder, 8 PaDist. 

& Co. 841, 842. 

Original 

Pa—Williams v. Snyder, supra 
80b Mo.—^Unlon Electric Co. v. Coala 
146 S.W.2d 631, 686, 347 Mo. 175. 
N.M.—Jackling v. State Tax Commis¬ 
sion, 58 P.2d 1167, 1171, 40 N.M. 
241. 

Pa—^Williams v. Snyder, 8 PaDist & 
Co. 841, 842. 

81. Mo.—Union Electric Co. v. Coale, 
146 S.W.2d 681, 685, 847 Mo. 176. 


N.M.—Jackling v. State Tax Commis¬ 
sion, 58 P.2d 1167, 1171, 40 N.M. 
241. 

88. Pa—Williams v. Snyder, 8 Pa 
Diet & Co. 841, 842. 

83 . Mo.—^Union Electric Co. v. Coale, 
146 aW.2d 631, 686, 347 Mo. 175. 

N.M.—tackling v. State Tax Commis¬ 
sion, 68 P.2d 1167, 1171, 40 N.M. 
241. 

84. Mo.—^Union Electric Co. v. Coale, 
146 S.W.2d 681, 636, 347 Mo. 176. 

85. N.T.—Queens County Water Co. 
V. O’Brien, 115 N.T.S. 496, 498, 131 
App.Div. 91, 1 N.T.Civ.Proc.,N.S.. 
342. 

86. N.T.—Queens County Water Co. 
V. O’Brien, supra 

Pa—Williams v. Snyder, 8 PaDist 
& Co. 841, 342. 

87. Pa—Williams v. Snyder, supra 

88. N.T.—Queens County Water Co. 
V. O’Brien, 116 N.T.S. 495, 498, 131 
App.Div. 91, 1 N.T.Civ.Proc.,N.S., 
342. 

68 G.J. p 811 note 78. 

89. N.T.—Queens County Water Co. 
V. O’Brien, supra 

58 aJ. p 811 note 74. 

90. U.S.—National Fertilizer Ass’n 
V. Bradley, D.C.aC., 18 F.Supp. 263, 
272. 

For example, cottonseed meal la a 
composite substance, not a final 
chemical element which contains in 
a definite and available way a cer¬ 
tain amount of nitrogen; cottonseed 
meal ia therefore, said to be and is 
one of the common sources of nitro¬ 
gen content in commercial fertilizer. 
—^National FSrtillser Ass’n v. Brad¬ 
ley, supra. 
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81 C.J.S. 


80UECB-80W 


Tlie word "source” has been held to be an an¬ 
tonym of ^^esult” see 77 O.J.S. p 326 note 77. 

Application of the role of privileged communica¬ 
tions to the disclosure of a newspaper’s source of 
information is treated in the C.J.S. title Witnesses 
§ 250, also 70 C-J. p 377 note 71-p 378 note 74 

SOUTH. That one of the four cardinal points of 
the compass which is directly opposite north, and is 
on the left of one when faced in the direction of the 
setting sun.91 

SOUTH OABOUNA. The name of one of the origi¬ 
nal thirteen states of the United States of Amer- 
ica.^2 

SOUTH DAKOTA. The name of one of the states 
of the United States of Ameiica.^^ 

SOUTHEELY. As applied to a course, nearly 
south.5^ 

SOUTHWESTEELY. Toward or from the south- 
west.®5 

SOUVENIE. A keepsake or remembrance.^^ 


SOVEKEION. As a noon, a person who is chief or 
supreme over othersalso, a gold coin of Great 
Britain, of the value of a poxmd sterling.^^ 

As an adjective, chief or highest; supreme; par¬ 
amount.®® 

Actions by or against foreign sovereigns see Inter¬ 
national Law § 18. The United States of America 
as a sovereign see the C;.J.S. title United States §§ 
2,176, also 65 C.J. p 1252 notes 12,15, p 1403 note 
58 [b]. 

Phrases employing the term are set out in the 
note.^ 

SOVEEEXGNTY. As a term used to express the 
supreme political authority of an independent state 
or nation, see International Law § 10. The sov¬ 
ereignty of the states of the United States of Amer¬ 
ica is discussed generally in States § 2, and the 
immunity of the states irom suit because of sov¬ 
ereignty is treated in States § 214u 

"Sovereignty lands” as a term sometimes used to 
designate lands under navigable waters to the ordi¬ 
nary high-water mark, see Navigable Waters § 88. 

SOW. The female of the hog kind or swine.* 


01 . Century D. 

^‘South’* and cognate terms as con¬ 
strued in describing boimdaries of 

land see Boundaries S 4. 

«The only ooTULtry south of K au- 
sas, until you reach the gulf of Mexi¬ 
co, is the Indian territory and the 
state of Texas. East is not south; 
and neither is a direction which is 
partly east and partly south. A com¬ 
bination of the two, or a direction 
between the two, does not make ei¬ 
ther. The word ‘south' simply means 
south; and a country south of £[an- 
sas is one simply south of some poi> 
tion of Kansas, and not one southeast 
of the most easterly poison of the 
state. We think there can be little 
doubt on this question."—Stager v. 
Harrington, 27 Kan. 414, 424. 

92. Bouvier Ii.D. 

Hlstoxioal ante 

This state was originally part of 
the British province of Carolina, 
which province was granted by 
Charles II, by charter issued to eight 
lord proprietors, in 1663. The first 
permanent settlement was effected in 
1670 by emigrants from England who 
landed at Beaufort, then Port Royal. 
In 1719, the colonial legislature dis¬ 
owned the proprietary government 
and threw the colony into the hands 
of the king, who assumed control of 
it, but not until 1729 was the charter 
surrendered. In 1782, that part of 
South Carolina lying west of the 


river Savannah was garanted by the 
crown to the Georgia Company, un¬ 
der Oglethorpe. Thus South Carolina 
was reduced in extent, and, in conse¬ 
quence of subsequent arrangements, 
made with Georgia in 1787 in the 
treaty of Beaufort, and with North 
Carolina in the early part of the pres¬ 
ent century, the present boundaries 
were established. On March 26, 1776, 
the first constitution was adopted, 
the earliest, it is believed, of the 
American constitutions.—^Bouvier L. 
D. 

93. Bouvier Li.D. 

BCLstoxlcal note 

It was admitted into the Union un¬ 
der the act of Febr. 22, 1889, which 
Included edso North Dakota, Mon¬ 
tana, and Washington, which togeth¬ 
er constituted the territories of Dar 
kota, Montana, and Washington.— 
Bouvier Li.D. 

94. Ind.—Scraper v. Pipes, 69 Ind. 
168, 164. 

68 C.J. p 811 note 82. 

"Southerly" and cognate terms as 
construed in describing boundaries 
of land see Boundaries 8 4. 

95b Webster New Int.D. 
"Southwesterly" and cognate terms 
as construed in describing bound¬ 
aries of land see Boundaries 9 4. 

'‘Southwesterly oonrse” 

A term which may mean any direc¬ 
tion between south and west lines.— 
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Sime V. Spencer, 47 P. 919, 920, 80 Or. 
340. 

96. TJ.S.—In re Glaenzer, CLCJT.T., 
67 F. 632, 638. 

97. Webster New IntD. 

Not an entity In ihe United States 
"Drawing our law, as we did, from 
the body of English law, it is but 
natural that the vocabulary of the 
law, as well as its substantial terms 
should be followed in this country; 
and the word ‘sovereign* therefore, 
has been spoken of and declared in 
the law (in too many cases now to* 
be subject to change) as a sacred en¬ 
tity immune from all possibility of 
suit or prosecution; whereas in 
truth no such entity exists."—Fllbin 
Corp. V. U. a, D.C.S.C., 266 F. 911. 
915. 

9a Black L.D. 

99u Webster New IntD. 

1 . Phrases 

(1) "Sovereign people" see 70 C.J. 
S. p 446 note 22. 

(2) "Sovereign power" see 72 C.J.a. 
p 398 note 91-p 399 note 93. 

(8) "Sovereign right" see 77 C.J.Sv 
p 395 note 48. 

2. ac.—Shubrlck v. State, 2 3.C. 21,. 
23. 

58 C.J. P 813 note 26. 

I A “sow" may be a “plfif" and a "pig"" 
is often a "sow."—^Blackman v. State^ 
I 179 So. 389, 390, 28 Ala.App. 48. • 



SPACE—SPASMODICALLY 


81 O.J.S. 


SPAGB. The interral between any two or more 
objects, or between terminal points; distance; ex¬ 
tent, as of surface.^ It cannot be considered as 
anything tangible, but is something without limits, 
and might be aptly described as ^^nothing.”^ 

SPAB*. The word “span,'^ in one sense, means the 
extreme space over which the hand can be expanded 
from the end of the thumb to that of the little 
finger, fixed at nine inches.® Also, any small or in¬ 
significant interval or distance, whether in space or 
in time; anything regarded as bounded by definite 
limits in space or time.® 

In architecture the word ^^span’^ may mean a part 
of a structure,*^ but it also is often used to denote the 
distance or space between two columns.® The term 
is used in a similar sense in various other connec¬ 
tions, as, to denote the distance between two poles 
upon which wire is strong carrying electric cur¬ 
rent,® or to denote the distance between the piers 
of a bridge, that is, the space left open for naviga¬ 
tion purposes.1® 

When the word "span” is used with respect to 
animals, it means a pair of horses, mules or other 
animals, usually matched in looks and action, driven 
together.ll 

SPANIABD. A term which embraces (1) All per¬ 
sons bom in the dominions of Spain. (2) The chil¬ 
dren of a Spanish father or mother, even though 
bom without the kingdom. (3) Foreigners who 
may have obtained letters of naturalization.^® 


SPANISH. Of or pertaining to Spain, the Span¬ 
iards, or the language.^® 

SPAEE. Supernumerary; held in reserve, to be 
used in an emergency.i^ The term would properly 
distinguish one occasionally employed from one reg¬ 
ularly and continuously employed.^® 

SPARK. An incandescent particle thrown or driven 
off from any incandescent body; especially, a burn¬ 
ing particle from a body in combustion, or remain¬ 
ing from a fire.^® 

"Sparking^' is defined in Electricity § 1 b as the 
short jump of electricity from one object to another, 
or a slight break in a simple circuit. 

A person m a king use of a fire for the generation 
of steam or for other industrial purposes, or for 
heating purposes, must exercise ordinary care to 
prevent injury to the property of others through 
the communication of fire by the escape of sparks, 
as stated in Negligence § 72 d (2). 

In actions against railroad companies for injuries 
caused by fire ignited by sparks from a railroad 
engine, presumptions and admissibility of evidence 
are discussed in Railroads §§ 516 b (2) (a) (aa), 
621 c, 622 b. 

Courts take judicial notice that locomotives emit 
sparks in sufficient quantities to communicate fire 
to combustible materials on which they happen to 
fall, see Evidence § 29 d (2) (b). 

SPASMODICALLY. By or with spasms; by fits 
and starts.i'^ It has been distinguished from "con- 
tinuously'^ see 17 C.J.S. p 286 note 33. 


3. Century D. 

Opinion evidence as to space see IM- 
dence SS 497, 517 d, 668 a 
Phrases 

(1) “Space filled" see 86 aXS. p 
759 note 58. 

(2) Other phrases as to which 
more recent adjudications have not 
been found see 58 C.J. p 818 notes 30- 
33. 

4. U.S.—Application of Hall, 168 F. 
2d 92, 97, 35 C.CJP-A-, Patents, 1178. 

5. New -Standard D. 

6 . New Standard IX 

7. U.'S.—Hannibal & St. J. R, Co. v. 
Missouri River Packet Co., Mo., 8 
S.Ct. 874, 880, 126 U.S. 260, 81 LwEd. 
781. 

8 . U.S.—Hannibal & St. J. R. Co. v. 
Missouri River Packet Co., supra. 

9. N.C.—Sumner v. Asheville Tele¬ 
phone A Telegraph Co., 91 S.BS. 
354, 178 N.a 28. 

"Spaa, wires” ot a trolley system 
are those which span the street from 


poles on either side thereof and 
which support the trolley wires.-— 
Potts V. Shreveport Belt Ry. Co., 34 
So. 108, 110 La. 1, 98 Am.6.R. 462. 
10- U.S.—^Bfeuinibal & St J. R. Co. v. 
Missouri River Packet Co., Mo., 
8 S.Ct 874, 880, 126 U.S. 260, 31 
L.Bd. 73L 

IL Webster New Intl>. 

"Span of horses” see 41 aJ.Sw p 829 
note 81. 

12 . Tex.—^Ruis v. Chambers, 16 Tex. 
686 , 589. 

68 aj. p 818 note 39. 

13- New Standard IX 
Phrases 

(1) “Spa n i sh grants” discussed 
with respect to public lands general¬ 
ly see Public Lands § 279. 

(2) “ 'Spanish i>orts' may mean ei¬ 
ther ports in Spain, or ports belong¬ 
ing to Spain. The evidence shows, 
as wo Judicially know, that the Cana^- 
ry Islands are hundreds of miles 
away from Spain, so that their ports 
are not In Spain and not Spanish 

396 


ports in a geographical sense; but 
the Canary Islands are administra¬ 
tively a part of ^ain, so that ports 
there are Spanish ports from a politi¬ 
cal standpoint ‘Spanish river,' or 
‘Spanish mountain,* would mean a 
river or mountain in Spain, but the 
expression Spanish port is fairly am¬ 
biguous.**—The India Arrow, C.CLA. 
Tex., 116 F.2d 8, 10. 

14w Mass.—Aldrich v. Mercantile 
Mut Aca Assoc., 21 N.B. 873, 874, 
149 Mass. 457. 

15- Mass.—Aldrich v. Mercantile 
Mutual Acc. Assoc., supra. 

13. New Standard D. 

Phrases 

<1) “Spark arrester” generally see 
6 C.J.S. p 713 note 7 ; consult also the 
title Indexes to Negligence and Rail- 
roada 

(2) “Sparking plug” as a device for 
electrically igniting the gas in ex¬ 
plosive engines see Electricity lib. 

17. New Standard IX ' 



SPASTIC—SPECIAL 


81 C.J.S. 

SPASTIC. Spasmodic, convulsive.^* 

SPAT. The name given by fishermen to young 
oysters when expelled.^® 

SPATE. A name given to late apoplexy, a condition 
due to hemorrhage or thrombosis and sometimes 
caused by a concussion of the brain, the result of a 
blow or a fall.*® 

S.P.CA.. As an abbreviation for "Society for the 
Prevention of Cmelty to Animals” see 1 CJT.S. p 
276 note 5. 

SPEAK. To utter words or articulate sounds with 
the ordinary modulation of the voice, as opposed to 
singing; to express thoughts by spoken words.*^ 

"Speaking” is defined as meaning uttering speech; 
used for conveying speech; also, seeming to be ca¬ 
pable of speech; hence, lifelike.** It is an act,** 
and is "overt” as distinguished from something hid¬ 


den or merely existing in intention or design, see 67 
G.J.S. p 545 note 23. 

SPEAK-0-PE!ON£. The trade name of a form of 
dictaphone, or phonographic recording instrument 
with an aluminum metal disk, instead of a wax 
recording disk, and equipped with two ear phones.*^ 

SPEABMINT. A flavoring material.** It is a 
common English word, descriptive in its nature.*® 

SPECIAL. The term "special” is defined as mean¬ 
ing distinguished by some unusual quality;*7 un¬ 
common;*® unique;*® unusual;®® different from 
others;®1 distinct from other kinds;®* having an 
individual character or trait;®® particular;®^ pecul¬ 
iar;®* individual;®® singular;®^ express;®® note¬ 
worthy;®® extraordinary.^® 

"Special” is further defined as meaning relating to 
a single thing or class of things.^^ It also means 


18. Stedxnan Med.D. 

Spastica tortleoUis 

Commonly known as wryneck.— 
McGill Mf^. Co. V. Dodd, 59 N.B.2d 
899, 900, 116 IndJLpp. 66. 

19. N.T.—^McCarty v. Holman, 22 
Hun 63, 65. 

80. N.J.—^Booth V. United States Fi¬ 
delity & Guaranty Co., 130 A. 131, 
132, 3 H.J.Misc. 735. 

81. Webster New IntD. 

82. Webster New IntD^ 

Flixases 

(1) **Speakln£r a Tessel" see Pilots 
f 1 a. 

(2) **Speakins: demurrer" see Equi¬ 
ty S 265 and Pleading S§ 182 a, 256, 
266. 

(3) '^peaking* order" see 67 C.J.S. 
p 521 note 73. 

83. Pa—Commonwealth v. Barnes, 
162 A. 670, 675, 107 PaSuper. 46. 

84. Pa—Commonwealth v. Clark, 
187 A. 237, 239, 123 PaSuper. 277. 

Competency of admissions by ac¬ 
cused over detectaphone, dicta^ 
phone, or speak-o-phone see Crimi¬ 
nal Law 8 731. 

85. U.S.—William Wrigley, Jr. & Co. 

V. Grove Co., N.T., 183 F. 99, 100, 
106 aC.A. 391. 

26m U.S.—William Wrlgley, Jr. & 
Co. V. Grove Co-, aC.N.T., 161 F. 
885. 

Words descriptive of subject to 
which applied as trade-marks or 
trade-names see the C.J.S. title 
Trade-Marks, Trade-Names, and 
Unfair Competition 88 33, 34, also 
63 C.J. p 346 note 90--p 361 note 24. 

87. Neb.—Placek v. E^stroxn, 87 N. 

W. 2d 203, 207, 161 Neb. 225. 

N.T.—Hardecker v. Board of Educar 


tion of City of New York, 44 N.T. 
S.2d 855, 859, 180 Mlsc. 1008. 

28. Neb.—Placek v. Bdstrom, 37 N. 
W.2d 203, 207, 151 Neb. 225. 

N.T.—Hardecker v. Board of Educa¬ 
tion of City of New York, 44 N.T.S. 
2d 866, 859. 180 Misa 1008. 

58 C.J. p 816 note 87. 

29. Ala—Steele-Smith Dry Goods 
Co. V. Birmingham R., etc., Co., 78 
So. 215, 216, 15 AlaApp. 271. 

Neb.—^Pacek v. Edstrom, 37 N.W.2d 
203, 207, 161 Neb. 225. 

SO. Mont.—National Cash Register 
Co. V. Wall, 190 P. 135, 68 Mont. 60. 
31. N.Y.—^In re Brown's Ex'r, 226 N. 

Y.S, 1. 27, 180 Misc. 865. 

Ohio.—Platt V. Craig, 68 N.B. 694, 
595, 66 Ohio St. 75. 

38. Utah.—^Prows v. Hawley, 271 P. 
31, 86, 72 Utah 444. 

33. Neb.—Placek v, Bdstrom, 37 N. 
W.2d 203. 207, 151 Neb. 225. 

Steillarly defined 

(1) Exceptional character.—Prows 
V, Hawley, 271 P. 31, 86, 72 Utah 444. 

(2) Having in a peculiar and dis¬ 
tinguished degrree some characteristic 
or characteristics.—Steele-Smith Dry 
Goods Co. V. Birmingham R., etc., Co., 
73 So. 215, 216, 15 AlaApp. 271. 

34. Nob.—^Placek v. Bdstrom, 37 N. 
W.2d 203, 207, 161 Neb. 226. 

68 C.J. p 815 note 79. 

A partionlar kind or character 
Utah.—Prows v. Hawley, 271 P. II, 
35, 72 Utah 444. 

3Sm Neb.—^Placek v. Edstrom, 87 N. 

W.2d 203, 207, 161 Neb. 225. 

58 C.J. p 815 note 81. 

36. Ala—Steele-Smith Dry Goods 
Co. V: Birmingham R., etc., Co., 78 
So. 215, 216, 15 AlaApp. 271. 
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37. Ala—Steele-Smith Dry Goods 
Co. V. Birmingham R., eta, Co., su¬ 
pra 

XiOgioally singular 

Ala—Steele-Smith Dry Goods Co. v. 

Birmingham R., etc., Co., supra 
88 . Ala—Steele-Smith Dry Goods 
Co. V. Birmingham R., eta, Co., su¬ 
pra 

39- Neb.—^Placek v. Edstrom, 87 N. 

W.2d 208, 207, 151 Neb. 226. 

N.T.—^Hardecker v. Board of Educa¬ 
tion of City of New York, 44 N.T. 

S. 2d 855, 859, 180 Misa 1008. 

40. Neb.—^Placek v. Bdstrom, 37 N. 
W.2d 203, 207, 151 Neb. 226. 

N.T.—^Hardecker v. Board of Educa¬ 
tion of City of New York. 44 N.T.S. 
2d 855, 859, 180 Misa 1008. 

58 C.J. p 815 note 67. 

Similarly defined 

(1) Out of the ordinary. 

Ala—Steele-’Smith Dry Goods Co. v. 
Birmingham R., etc., Co., 73 So. 215, 
216, 15 AlaApp. 271. 

N.M.—State ex rel. Charlton v. 
French, 99 P.2d 715, 720, 44 N.M. 
169. 

(2) Noting something more than 
ordinary. 

N.Y.—Kundolf v. Thalheimer, 12 N. 

T. 693, 696. 

Utah.—Prows v. Hawley, 271 P. 31, 
36, 72 Utah 444. 

41. Neb.—Placek v. Bdstrom, 87 N. 
W.2d 203, 207, 151 Neb. 225. 

Similarly defined 

(1) Designating a species or sort 
—Hundolf V. Thalheimer, 12 N.T. 693, 
696. 

(2) Pertaining to one o!r more in¬ 
dividuals, as distinguished from the 
class to which they belong.—Steele- 
Smith Dry Goods Co. v. Blrmingbaim 
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limited in range confined to a definite field of 
action designed for a particular pnrpose,^^ oc- 
casion^ or person designed or selected for a par¬ 
ticular purpose, occasion, or the like;^^ appro¬ 
priate.^^ 

The word "special’^ also means not regularad¬ 
ditional to the regularextra; utilized or em¬ 
ployed for a certain purpose in addition to the 
ordinaiy.6® 

The term is frequently used as opposed to ^^gen- 
eral,^’^^ and in legal phrases is most frequently em¬ 
ployed as denoting something particular or limited, 
in contradistinction to general or permanent.^^ 


"Special” has been held equivalent to, or synony¬ 
mous with, "appropriate” see 6 CJ.S. p 123 note 
42.1, "concrete” see 15 C.J.S. p 803 in Pocket Parts, 
and ‘particular” see 67 CJ.S. p 881 note 5. 

It has been compared with, or distinguished from, 
"distinctive” see 27 C.J.S. p 359 note 26, "general” 
see 38 C.J.S. p 763 note 13, "local” see 54 C.J.S. p 
660 note 59, "ordinary*' see 67 C.J.S. p 523 note 6, 
‘permanent” see 70 C.J.S. p 562 note 56, "regular” 
see 76 C.J.S. p 609 note 54, ‘‘stated,”5S "typical,”5^ 
and "nsual.”65 

Phrases employing the word "special” are set out 
in the note,^^ and for other phrases as to which 


R., Iilfirlit & Power Co., 73 6o. 215, 216, 
15 Ala.App. 271. 

42. N.Y«—In re Brown’s Bx’r., 226 
N.T.S. 1, 27, 130 Mlso. 865. 

Ohio.—Platt V. Cralff, 68 N.BI 594, 
595, 66 Ohio St. 75. 

43. N.T.—^BEardecker v. Board of Ed¬ 
ucation of City of New York, 44 N. 
Y.S.2d 855, 859, 180 hCiso. 1008. 

58 C.J. p 815 note 59. 

"Ad hoo^ 

’’With reference to the word ’spe¬ 
cial’ as used, Instead of ’ad hoc,’ we 
can only say that to us the translsr 
tion ’special* and the original ’ad hoc* 
have very much the same meaning:. 
In decisions they are used indifferent¬ 
ly.”—Sallier V. Bosteet, 32 So. 383, 
384, 108 La. 878. ”Ad hoc” defined 
see 1 CJ.S. p 1450 note 8. 

44. N.Y.—^undolf V. Thalheimer, 
12 N.Y. 593, 696. 

58 C.J. p ^15 note 61. 

45. N.Y.—^In re Brown’s Ex’r, 226 
N.Y.S. 1, 27, 130 Mlsc. 865. 

Ohio.—Platt V. Craig, 68 N.E. 594, 
595, 66 Ohio St 75. 

46. N.Y.—Bkrdecker v. Board of Ed¬ 
ucation of City of New York, 44 
N.Y.S.2d 855, 859, 180 Misc. 1008. 

«. NY.—Kundolf v. Thalheimer, 12 
N.Y. 693, 696. 

Pa—^In re Jeannette Borough School 
Directors, 14 PaDist 352, 356. 

48. Pa—Zulich v. Bowman, 42 Pa 
83, 88. 

49. NY.—Hardecker v. Board of Ed¬ 
ucation of City of New York, 44 N 
Y.S.2d 855, 859, 180 Mlsc. 1008. 

60. NY.—’Hardecker v. Board of Ed¬ 
ucation of City of New York, su¬ 
pra 

51« Neb.—Placek v. Edstrom, 87 N. 
W.2d 208, 207, 161 Neb. 226. 

52. Colo.—In re Senate Bill, 21 P. 
481, 482, 12 Colo. 188. 

63. Pa—Zulich V. Bowman, 42 Pa 
88 , 87, 89. 

58 G.J. p 816 note 96. 

54. Neb.—Placek v. Edstrom, 87 N. 
WJtd 208, 207, 151 Neb. 226. 


66. Mont—National Cash Register 

Co. V. Wall, 190 P. 185, 58 Mont 

60. 

Neb.—Placek v. Edstrom, 87 N.W.2d 

208, 207, 151 Neb. 225. 

66. Phrases 

(1) ’’Local or special assessment” 
see 6 C.J.S. p 1025 note 48-p 1028 
note 70. 

(2) ”Local or special taxation” see 
the C.J.S. title Taxation 5 17, also 
61 CLJ. p 96 notes 7-14. 

(3) ’^Special administrator,” ’’spe¬ 
cial administration,” see Executors 
and Administrators 9 1035 a 

(4) ’’Special agent” defined see 
Agency 9 8 d, and other references in 
title index. 

(6) ’’Special and non-pay” as ap¬ 
plied to a deputy sheriff see Sheriffs 
and Constables 9 29. 

(6) ’’Special appearance” see Ap¬ 
pearances 9 1c (2). 

(7) ’’Special arbitrator” see the ti¬ 
tle index to Arbitration and Award. 

(8) ”Special assessment commis¬ 
sion” defined see Municipal Corpo¬ 
rations 9 1394 a. 

(9) ’’Special assumpsit” see As¬ 
sumpsit, Action of. 

(10) ’’Special ball” see the title in¬ 
dex to Ball. 

(11) ’^Specied benefits” as deducti¬ 
ble in determining compensation for 
property taken see Eminent Domain 
9 188 b. 

(12) ’’Special circumstances” pei> 
mltting rescission of policy by insure 
er see Cancellation of Instruments 9 
20 e (2); and as Justifying departure 
from rules of navigation see Colli¬ 
sion 9 154. 

(18) ”Speclal contract” defined see 
Contracts 9 10, and other references 
in title index; see also title index to 
Carriers. 

(14) ’’Special count” see Pleading 
9 87. 

(15) ’’Special courts-martial” see 
Army and Navy 9 51 c. 

(16) ’’Special curator” see Infants 
9 107. 


(17) ’’Special damages” defined see 
Damages 9 2. 

(18) ’’Special danger” see 25 C.J.S. 
p 999 note 66. 

(19) “Special demurrer” see Equi¬ 
ty 9 279. 

(20) ’Special demurrers or excep¬ 
tions” see title index to Pleading. 

(21) ’’Special depositaiir” see De¬ 
positaries 9 1. 

(22) “Special deposits” see title in¬ 
dex to Banks and Banking. 

(23) “Special deputy” defined gen¬ 
erally see 26 C.J.S. p 978 notes 93, 
94; see also Sheriffs and Constables 
9 29. 

(24) “Special election” defined see 
Elections 9 1c, and other references 
in title index. 

(25) “Special employer” compared 
with, or distinguished from, ’’gener¬ 
al employer” see 30 C.J.S. p 232 note 
42; see generally the C.JjS. title 
Workmen’s Compensation Acts 9 47, 
also 71 C.J. p 403 note 29-p 408 note 
2 . 

(26) “Special entry” with respect 
to public lands see Public Lands 9 36. 

(27) “Special execution” defined 
see Executions 9 12. 

(28) ’’Special findings” see the C. 
J.S. title Trial 9 485, also 64 C.J. p 
1056 notes 10—20. 

(29) “Special franchise” see fran¬ 
chises 99 1 a, 5, 19, 27. 

(30) “fecial funds” see Counties 
99 231, 253; States 9 158; and the ti¬ 
tle index to Municipal Corporations. 

(31) “Special grand Jury" see the 
title index to Grand Juries. 

(32) “Special guaranty” defined see 
(^aranty 9 7, and other references in 
title index. 

(83) “Special guardian” see the ti¬ 
tle indexes to Guardian and Ward 
and Infants. 

(84) ’^Special holiday” distinguish¬ 
ed from “general holiday” see Holi¬ 
days 9 1. 

(85) “Special indorsements* see 
Bills and Notes 9 213. 
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SFECIALSPECIALLY 


more recent adjudications liave not been found see 
58 C. J. p 819 note 59-p 822 note 22. 

SFEOIAUA aSNERALIBTTS DEEOaAET. See 
58 C. J. p 822 note 23. 

SPECIALIST. In general use^ the word ^^pecial- 
ist’^ means one who specially or ezclusively studies 
one subject or one particular branch of a subject.^^ 

In the medical profession a ^^specialist^’ is a 
physician or sm^eon who applies himself to the 
study and practice of some particular branch of 
his profession, as stated in Physicians and Surgeons 
§ 1 


SPECIALTZE. In general use "specialize’’ is a 
relative term, a term of degree^ and it may range 
in application from more than ordinary to exclu¬ 
sive.^^ It is variously defined as meaning to con¬ 
centrate on one particular thing or object; to fol¬ 
low a special profession, study or subject; to do a 
distinctive work; to take a specific turn; to pursue 
a special mode of action or development; to engage 
in special study or some line of business, etc.^^ 

SPECIALLY. The word "specially” is defined as 
meaning qaecifically;®^ particularlyunmistak¬ 
ably.®^ 

It has been held not synonymous with "specifical¬ 
ly.”®® 


(36) “Special injunction** see In¬ 
junctions S 6. 

(87) “Special Injury** contrasted 
-with **greneral Injunr** see 88 CJ.S. p 
763 note 16 (81). 

(88) **Speclal Insurance** In marine 
Insurance see Insurance fi 80. 

(89) 'Special Issue** see Pleadlnsr S 
612; In connection with jury trials 
see the C.J.S. title Trial S 681, also 64 
C.J. p 1120 note 8-p 1127 note 66. 

(40) “Special judgment** see Judg¬ 
ments S 12. 

(41) “Special law** defined and dis¬ 
tinguished from "general law** see 
Statutes SS 163, 166; see also the ti¬ 
tle index to Constitutional liaw. 

(42) ‘'Special legacy^* defined see 
the CJ.S. title Wills § 1126, also 69 
C.J. p 924 note 8(HP 926 note 81. 

(43) “Special Hen** defined see 
Liens 9 1a; of attorney see Attor¬ 
ney and Client 9 207. 

(44) “Special limitation** see Es¬ 
tates 9 20 d. 

(46) “Special mortgage** see Mort¬ 
gages i 3. 

(46) “Special newspaper** see 
Newspapers 9 1* 

(47) “Special order** as a command 
or instruction to a servant to do a 
specific thing In a particular way see 
Master and Servant 9 

(48) “Special order made after 
final judgment,** statutory provisions 
allowing appeal therefrom, see Ap¬ 
peal and Brror 9 180 b. 

(49) “Special or struck jury** see 
the title index to Juries. 

(60) ‘Special or substitute judges** 
see Judges 99 98-108. 

(61) “Special owner** see Property 
i 13 a (2) (a). 

(62) “Special partnership*' defined 
see Partnership 9 1 a (8) (b); joint 
adventure as a special partnership 
see Joint Adventures 9 1b (6). 

(63) “Special plea In bar** within 
Criminal Appeals Act, 18 U.S.CJL 9 


682, 28 n.S.C.A. 9 346, authorizing an 
appeal by or on behalf of the United 
States from the district courts to the 
supreme court in the instances speci¬ 
fied in the statute, see Federal Ck>urts 
9 228. 

(64) "Special pleading,** “special 
pleas,'* see the title Index to Plead¬ 
ing. 

(66) “Special policeman** see Mu¬ 
nicipal Corporations 9 668. 

(66) “Special power** defined see 
Powers 9 6, and other references in 
title Index. 

(67) “Special privilege** defined see 
Constitutional Law 9 459, and other 
references in title index, sub verbo 
“Special privileges or immunities.** 

(68) “Special proceeding** defined 
see Actions 9 1 h (7), and other ref¬ 
erences in title index. 

(69) “Special promise** within stat¬ 
ute of frauds see Frauds, Statute of 9 
16 . 

(60) “Special piuperty** see Prop¬ 
erty 9 1c. 

(61) "Special registration** defined 
see Flections 9 1 f. 

(62) “Special replication** see 
Equity 9 363. 

(68) “Special retainer** see Attor^ 
ney and Client 9 61. 

(64) “Special rule** see Motions 
and Orders 9 2. 

(65) “Special taxes'* defined and 
distinguished firom “general taxes** 
see the C.J.S. title Taxation 9 8, also 
61 C.J. p 75 notes 64-66. 

(66) “Special term** see the title 
index to Courta 

(67) “Special traverse** see Plead¬ 
ing 9 144. 

(68) “Special trust** see the C.J.S. 
title Trusts 9 17, also 65 C.J. p 227 
note 6-p 229 note 16. 

(69) “Special venire** see Juries 99 
176-188. 

(70) “Special venue statutes** de¬ 
fined see Federal Courts 9 17. 
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(71) “Special verdict** see Crimi¬ 
nal Law 9 1899, and the C.J.S. title 
Trial 9 486, also 64 CJ. p 1064 note 
68-p 1056 note 91. 

(72) “Special warranty deed** see 
Deeds 91 8, 117. 

57. Kan.—State v. Fisher, 88 P.2d 
116, 119, 140 Kan. 511. 

‘'Specialist business** see Brokers 9 1 
a. 

58. Kan.—State v. Fisher, supra. 

A student in college may specialize 
in science^ but he studies English 
and a number of other subjects re¬ 
quired for a degree; a lawyer may 
specialize in commercial or probate 
or criminal law, without losing his 
character as a general practitioner; 
a restaurant may specialize in colfee 
like mother used to make, but the 
coffee is served with a full meal— 
State V. Fisher, supra. 

59. Kan.—State v. Fisher, supra, 
ea U.S.—Ciorpns juris dted In The 

Brazil, C.C.A.7, 134 F.2d 929, 980. 

68 C.J. p 822 note 81. 

Phrases 

(1) “Specially adapted** distin¬ 
guished from “equally adapted.'*— 
Anthony Co. v. U. S., Ct.CL, 66 F.2d 
481, 482. 

(2) Other phrases as to which 
more recent adjudications have not 
been found see 58 aj. p 822 note 32-p 
823 note 41. 

61. U.S.—The Brazil, CC.A.7, 134 F. 
2d 929, 980. 

For a paxtLoolax purpose 

Pa.— Zulich V. Bowman, 42 Pa. 83, 88. 

58 C.J. P 822 note 80. 

68. U.S.—F. G. Oxley Stave Co. v. 
Butler County, Mo., 17 6.Ct. 709, 
711, 166 U.S. 648. 41 I^Ed. 1149— 
The Brazil, aC.A.7, 184 F.2d 929, 
930. 

Olearly and unmistakably 
U.S.—The Brazil, supra. 

68. Iowa.—^Maguire v. Wm. Gretten- 
berg Grain Co.. 186 N.W. 644, 646, 
198 Iowa It. 
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SPECnLALTY. The word "specialty" is defined gen¬ 
erally as meaning state of being special; possession 
of peculiar or particular characteristics,^^ and, with 
respect to a profession, it means one branch of a 
profession.®® 

The word "speciality," as used in the law, is de¬ 
fined in Contracts § 10 as meaning an instrument 
under seal, and also an instrument which becomes 
effectiye by the mere fact of its formal execution. 
See also Seals § 1 et seq, and the index to the title 
Limitations of Actions, sub verbo "Sealed instru¬ 
ments or specialities." 

Phrases employing the term are set out in the 
note.®® 

SPECIE. A term which according to its commercial 
usage and in its popular acceptation®^ and true 
signification®® means gold or silver;®® hard mon- 
ey.7® In a somewhat stricter sense, the meaning is 
well understood to be a coin of the precious metals, 
of a certain weight and fineness, with the govern¬ 
ment stamp' thereon, denoting its value as a medi¬ 
um of exchange, or currency metallie money is¬ 


sued by public authority;'^® such coin as consti¬ 
tutes a l^al tender.73 

The primitive meaning of the word has been said 
to be "appearance."^^ 

The term "specie" has been distinguished from 
"cuirency^^ see 25 C.J.S. p 34 note 82, and "paper 
money’^ see 58 C. J.S. p 851 note 33. 

SPECIES. A class subordinate to a genus; a kind; 
a sort.75 The term has been distinguished from 
"genus" see 38 C.J.S. p 770 note 88. 

SPECIFIC. The word "specific," as a noun, is de¬ 
fined generally as meaning anything adapted to ef¬ 
fect a specific result;^® and in connection with 
medicine the term means a substance to which is 
attributed the property of removing directly one 
disease rather than any other.^^ 

"Specific” as an adjective*^® is defined as meaning 
definite^® or making definite;®® explicit;®i par¬ 
ticular;®® of an exact or particular nature;®® tend¬ 
ing to specify or make particular;®^ precise;®® 
limited or precise;®® precisely formulated or re¬ 
stricted.®^ 


64. Webster N’ew Iut.IX 

65. N.C.—^In re Hunter, 60 N.C, 872, 
374. 

66. Flurases 

(1) “Specialty by statute** means 
some rlaht or cause of action given 
by a statute which does not exist at 
common law. In such cases the na¬ 
ture or cause of action does not de¬ 
pend, in any degree, on any contract 
relation. There Is no original obliga¬ 
tion whatever created by the act of 
the parties.—^Roland Hlec. Co. v. 
Black, aCJiuMd., 163 F.2d 417, 424— 
68 C.J. p 825 note 85. 

(2) “Specialty debts*’ see 26 CJ.S. 
p 14 note 87.1. 

(8) Other phrases as to which 
more recent adjudications have not 
been found see 68 C.J. p 824 notes 68- 

71. 

67. Ky.—Webb v. Moore, 4 T.B.Mon. 
483. 

68. Pa*—Hartley v. McAnulty, 4 
Yeates 95, 96, 2 Am.D. 396. 

69. Ky.—Webb v. Moore, 4 T.B.Mon. 
483. 

68 C.J. P 825 note 94. 

Phrases 

<1) ’^Specie payments** see the title 
index to Banks and Banking. 

(2) Other phrases as to which 
more recent adjudications have not 
been found see 58 dx p 826 notes ^2-5, 
7. 

Tbi- Piu— H^ey^ 'v.^' McAnulty, 4' 
teaUs- V6;*9V 2 Am.D. 89& 


71. H.T.—Henry v. Sallna Bank, 6 
Hill 623, 586. 

72. N.C.—Walkup v. Houston, 65 N. 
C. 501, 502. 

68 aj. p 826 note 99. 

73. Me.—^Bryant v. Damarlscotta 
Bank. 18 Ma 240, 244. 

68 C.J. p 826 note 1. 

74. N.T.—Wallerstein v. Columbian 
Ins. Co., 26 N.Y.Super. 628, 638. 

68 C.J. p 826 note 6. 

76. Tex.—Bmythe v. State, 17 Tex. 

App. 244, 251. 

58 C.J. p 826 note 8. 

Phrases as to which more recent 
adjudications have not been found 
see 58 C.J. p 826 notes 11, 12. 

76. New Standard 1>. 

77. TJ.S.—^Humphrey's Specific Hom¬ 
eopathic Medicine Co. v. Wenz, C.C. 
N.J., 14 F. 250, 263. 

78. Cal.—^People v, Thomas, 156 P.2d 
7, 17, 26 Cal.2d 880. 

79. Cal.—^People v. Thomas, supra. 
Neb.—Corpus JTazls quoted in State 

ex rel. State Ky. Commission v. 
Ramsey, 37 N.W.2d 602, 509, 161 
Neb. 838. 

Tex.—Steed v. State, Civ.App., 180 S. 

W.2d 446, 447. 

58 C.J. P 826 note 16. 

80. Conn.—^Hartford Steam Boiler 
Inspection & Insurance Co. v. Fire¬ 
men's, Mutual Insurance Co., 148 A. 
135. 137, 110 Conn. 332. 

Neb.—Corpus Jluds quoted la. State 
'ex rel. State By. Commission v. 
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Ramsey, 87 N.W.2d 602, 609, 151 
Neb. 333. 

Similarly stated 

“One meaning of 'specific* is to 
make 'definite.* ”—-Boyd v. Garrison, 
19 So.2d 385, 389, 246 Ala. 122. 

81. Cal.—^People v. Thomas, 156 P.2d 
7, 17, 25 Cal.2d 880. 

Tex.—Steed v. State, Civ.App., 180 S. 
W.2d 446, 447. 

88. ni.— Greer v. Shell Petroleum 
Corporation, 281 Ill.App. 238, 246. 

83. Cal.—People v. Thomas, 156 P.2d 
7, 17, 25 CaL2d 880. 

84. Neb.—Corpus juris quoted la 
State ex rel. State Ry. Commission 
V. Ramsey, 87 N.W.2d 502, 509, 151 
Neb. 883. 

68 C.J. P 826 note 20. 

85. Ill.—Greer ▼. Shell Petroleum 
Corporation, 281 lll.App. 238, 246. 

86. Neb.—dorpus Juris quoted la 
State ex rel. State Ry. Commission 
V. Ramsey, 37 N.W.2d 502, 509, 151 
Neb. 333. 

58 C.J. p 826 note 18. 

87. Cal.—^People v. Thomas, 156 P. 
2d 7, 17. 25 Cal.2d 880. 

Conn.—Hartford Steam Boiler In¬ 
spection & Insurance Co. v. Fire¬ 
men’s Mutual Insurance Co., 148 A. 
136. 137, 110 Conn. 332. 

Neb.—Corpus Juris quoted la State 
ex rel. State Ry. Commission v. 
lElamsey, 87 N.W.2d 502, 609, 161 
N^b. 388.. 
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Although the term is relative,^® it is limited to 
a particular, definite, or precise thing,and implies 
precise or explicit designation.^ 

The adjective "specific” has been held synony¬ 
mous with ^^articular^' see 67 C.J.S. p 881 note 5, 
and it has been compared with, or distinguished 
from, "concrete” see 15 C.J.S. p 803 in Pocket Parts, 
"general” see 38 C.J.S. p 763 note 14, and "generic” 
see 38 C.J.S. p 768 note 49. 

Phrases employing the word "specific” are set out 
in the note,®^ and for other phrases as to which 
more recent adjudications have not been found 
see 58 C.J. p 826 note 14, p 827 notes 35-53. 

SPECIFIOALLY. The adverb "specifically^’ means 
in a specific manner; explicitly; particularly; defl- 
nitely.^2 it ims been distinguished from "clearly” 
see 14 C.J.S. p 1200 note 91, and held not synony¬ 
mous with "specially” see ante p 399 note 63. 

8PE0IFI0ATI0. literally "A making of form; 
a giving of form to materials.” In the civil law, 


the mode of acquiring property through which a 
person, by transforming a thing belonging to an¬ 
other, especially by working up his materials into 
a new species, becomes proprietor of the same.^^ 

SPECiriGATION. The term "specification” is de¬ 
fined generally as meaning a definite or formal men¬ 
tion of particulars;^^ a particular and detailed ac¬ 
count of a thing;^5 an act of specifying, or making 
a detailed statement, or the statement so made;^^ 
distinct notation; determination by a particular 
mark of distinction; particular mentiona writ¬ 
ten instrument containing an exact and minute de¬ 
scription, account, or enumeration of particulars.^^ 

With respect to public improvements, the term has 
been construed to mean a detailed statement of the 
character of the improvements which are to be 
done.®^ 

"Specification” has been compared with, or dis¬ 
tinguished from, "plan” see 70 C.J.S. p 1099 note 50, 
and ^hregulation” see 76 O.J.S. p 616 note 21. 


88. Neb.—Corpus Tnrls q.iioted In 
State ex rel. State Hy. Commission 
V. Ramsey. 37 N.W.2d 502, 509, 151 
Neb. 833. 

58 O.J. p 826 note 21. 

89. TJ.S.—^Republic Casualty Co. v. 
Scandlnavlan-American Bank, D.C. 
Wash., 2 F.2d 113, 114. 

Neb.—Corxms Xnrls guoted In State 
ex rel. State Ry. Commission v. 
Ramsey, 37 N.W.2d 602, 609, 151 
Neb. 333. 

90. Pa.—Melnick v. Melnlck, 25 A.2d 
111, 116, 147 Pa.Super. 664. 

91. Phrases 

(1) ‘‘Specific appropriation*’ see 6 
C.J.S. p 125 note 11. 

(2) “Specific conclusion** see 16 C. 
J.S. p 802 note 96. 

(3) “Specific denial*’ see Federal 
Courts § 128 c, and the title Index to 
Pleading:. 

(4) ‘Specific deposits** see Banks 
and Banking: S§ 275; 303. 

(6) “Specific devise.** “specific 
gift** see the C.J.S. title Wills S 1126, 
also 69 C.J. p 921 notes 48-50. 

(6) “Specific gravity** see 88 C.J.S. 
p 1075 note 29. 

(7) “Specific injury** contrasted 
with “g:eneral injury” see 38 C.J.S. p 
763 note 16 (31), and as used with 
reference to a schedule of injuries 
within compensation acts see the C. 
J.S. title Workmen’s Compensation 
Acts S9 306-310, also 71 C.J. p 833 
note 45-p 839 note 12. 

(8) “Specific insurance** see Insur¬ 
ance 9 48. 
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(9) “Specific intent** as an element 
of a crime, g:enerally, see C!rimlnal 
Law S 32, and specifically see the 
particular criminal law titles. 

(10) “Specific leg:acy** see the C.J. 
S. title Wills S 1125, also 69 C.J. p 919 
note 27. 

(11) “Specific le^tee** see the C. 
J.S. title Wills S 1097, also 69 C.J. p 
914 note 43. 

(12) “Specific lien** see ‘'special or 
particular lien** in Liens S 1 a. 

(13) ‘Specific performance” as an 
equitable remedy which compels the 
performance of a contract in the pre¬ 
cise terms agreed on, or such sub¬ 
stantial performance as will do Jus¬ 
tice between the parties under the 
circumstances, see Specific Perform¬ 
ance S 1 at seq. 

(14) “Specific policy** of fire insur¬ 
ance see Insurance 9 922 c (4). 

(16) “Specific question** see 74 C. 
J.S. p 4 note 77. 

(16) “Specific tax'* see the C.J.S. 
title Taxation 9 8, also 61 C.J. p 74 
note 58. 

92. W.Va..—Straton v. Hodg:kins, 166 
S.E. 902, 109 W.Va. 636. 

Phrases 

(1) “Specifically mentioned** com¬ 
pared with “clearly expressed’* see 
14 C.J.S. p 1200 note 6. 

(2) Other phrases as to which 
more recent adjudications have not 
been found see 58 C.J. p 827 notes 56- 
62. 

93. Black L.D. 

58 C.J. p 827 note 68. 

94. Vt—Corpus Juris dted IXL B. J. 
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Roberts & Son v. Powers, 61 A.2d 
609, 610, 115 Vt. 365. 

58 C.J. p 828 note 65. 

Phrases 

(1) ‘Plans and specifications** con¬ 
stituting: parts of a building* or con¬ 
struction contract construed see Con¬ 
tracts § 827 b (1); and as used In 
various other connections see the ti¬ 
tle index to Contracts; consult also 
the title index to Municipal Corpora¬ 
tions. 

(2) Other phrases as to which 
more recent adjudications have not 
been found see 58 C.J. p 828 notes 76, 
77. 

95. U.S.—Gilbert v. U. S., 1 Ct.a. 
28, 84. 

Tex.—Superior Incinerator Co. v. 
Tompkins, Clv.App., 37 S.W.2d 891, 
396. 

Similarly defined 

A particular or detailed statement 
of the various elements involved.— 
Jenney v. Des Moines, 72 N.W. 550, 
551, 103 Iowa 347. 

96. U.S.—Carroll v. Melville Shoe 
Corp., C.C.A.N.T., 272 F. 49, 65. 

97- N.T.—Seward v. Miller, 6 How. 
Pr. 312. 

98. Tex.—Superior Incinerator Co. v. 
Tompkins, Clv.App., 37 6.W.2d 391, 
396. 

58 C.J. p 828 note 73. 

Similarly defined 

A written statement containing a 
minute description or enumeration 
of particulars.—^B. J. Roberts & Son 
V. Powers, 61 A.2d 609, 610, 116 Vt. 
365. 

99- Mo.—McCoy v. Randall, 121 S.W, 
81, 84, 222 Mo. 24. 
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The doctrine of specideation as a branch of that 
of artificial accession, consisting in the making of 
a new species of article out of materials of a dif¬ 
ferent nature belonging to another person, is dis¬ 
cussed in Accession § L 

In military law, in connection with courts-mar¬ 
tial, the specidcation sets forth the acts or omis¬ 
sions of accused which form the legal constituents 
of the offense, see Army and Navy § 56 c. 

In architecture and the law of bmlding and con¬ 


struction contracts, the specifications denote an ex¬ 
tended statement annexed to complete building con¬ 
tracts, agreements for construction of public works, 
and the like, describing the details of the erection 
or structure intended, as stated in Contracts § 11. 

References to the term ^^specification” in con¬ 
nection with pleadings, generally, are made in the 
title index to Pleading, and references to the word 
with respect to proceedings in appellate courts are 
made in the title index to Appeal and Error. 
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SPECIFIC PERFORMANCE 

This Title includes actions to compel performance of contracts by parties thereto; nature and 
scope of the remedy in general; what contracts may be so enforced; grounds of such actions and 
defenses thereto; jurisdiction to compel such performance and proceedings therefor; incidental or 
alternative relief; judgments or decrees and enforcement thereof; review of proceedings; and costs 
in actions for specific performance. 

Matten not in tills Title* treated elsewhere in ibis woxl^ see DesoiiptiTe-Wwd Index 


Analysis 

L DEFINITION, NATXJEB, PUEPOSES, AND FORM OF REMEDY, §§ 1-2 
n. RIGHT TO, AND GROUNDS OF, REMEDY GENERALLY, §§ 3-29 

m. CONTRACTS ENFORCEABLE, §§ 30-88 

A. Requisites and Validity, §§ 30-51 

B. Oral Contracts Partly Performed, §§ 52-61 
C Subject Matter, §§ 62-88 

IV. GOOD FAITH AND DILIGENCE, §§ 89-114 

V. PROCEEDINGS AND RELIEF, §§ 115-172 

A. Jurisdiction and Venue, Time to Sue, Parties, Process, and Appearance, §§ 115-121 

B. Preliminary or Interlocutory Proceedings, §§ 12^125 

C. Pleading, §§ 126-139 

D. Evidence, §§ 140-149 

E. Dismissal before Hearing, TfccAL or Hearing, and Reference, §§ 150-156 

F. Relief, §§ 157-167 

G. Judgment or Decree and Performance or Enforcement Thereof, §§ 168-170 

H. Review and Costs, §§ 171-172 


Sub-Analysis 

L DEFINITION, NATURE, PURPOSES, AND FORM OF REMEDY—p 408 
§ 1. Definition, nature, and purposes—^p 408 
2. Form of remedy—^p 409 

IL RIGHT TO, AND GROUNDS OF, REMEDY GENERALLY—p 410 
§ ,3. In general—p 410 

4. Constitutional and statutory provisions—^p 413 

5. Existence and adequacy of other remedies—^p 413 

6. -Existence and adequacy of remedy at law—p 414 

7. -Other remedy provided by statute—^p417 

8. -Adequate remedy provided in contract—p 417 

9. Discretion of court—^p 417 

10. Want of mutuality—p 425 


See also descriptive word index in the back of this Volume 
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H BIGHT TO, AND GROUNDS OF, REMEDY GENERALLY—Continued 
§ 11. -Mutuality of remedy—425 

12. -Memorandum not signed by plaintiff—^p 434 

13. -Mutuality of obligation—^p 435 

14. Decree nugatory or enforcement ineffectual or not beneficial—^p 438 

15. - Contract terminable at will of parties—^p438 

16. - Performance impossible—^p 439 

17. Enforcement inconvenient or difl&cult—^p 442 

18. Enforcement inequitable or involving hardship—^p 443 

19. - Inj ustice to third persons—^p 446 

20. -Detriment to public—p446 

21. Enforcing partial performance—446 

22. Waiver or abandonment of right—p 454 

23. Persons entitled to enforce performance—p 456 

24. -Assignors and assignees—^p 462 

25. -Vendors and purchasers or optionees—^p 465 

26. Persons against whom performance may be enforced—p 466 

27. -Purchaser—^p 470 

28. -Heirs, devisees, or personal representatives—p 473 

29. -Husband or wife of party to contract—^p 47S 

HL OONTBAOTS ENFOROEABLE—p 476 

A. Requisites and Validity— p 476 

§ 30. In general—p 476 

31. Certainty—^p 479 

32. -Parties—^p 487 

33. -Subject matter—p 487 

34. -Consideration, security, and time and place of payment or performance 

—p490 

35. Completeness—^p 494 

36. Capacity and character of parties—p 500 

37. Writing—^p 503 

38. -Contract within statute of frauds—p504 

39. Consideration—507 

40. Fairness and reasonableness—p 512 

41. Reality of consent—p 516 

42. -Mistake—^p 518 

43. -Misrepresentation, concealment, or fraud—^p 519 

44. -Duress and undue influence—p 523 

45. Legality—p 523 

46. Alternative stipulations—^p 525 

47. Options—p 525 

48. Contracts subject to conditions—^p 529 

49. Effect of alteration or modification—^p 530 

50. Effect of rescission or termination—^p 530 

51. Effect of provision for liquidated damages or penalty—p 531 

B. Oral Contracts Partly Performed— p 533 

§ 52. In general—533 

53. Part performance in general—^p 537 

54. Referability of acts to contract—p 538 

55. Particular acts as part performance—^p 540 

56. -Acts of vendor or lessor—^p 541 

See also deseriDtive word index in the back of this Volume- 
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JEL CONTRACTS ENTORCEABLE—Continued 

B. Oral Contracts Partly Performed—C ontinued 

§ 57. -Acts of vendee, lessee, or donee in general—541 

58. -Payment—542 

59. -Taking and holding possession, and making improvements—544 

60. - Rendition of services—^p 551 

61. Part performance of contracts of particular natures—^p 554 

C. Subject Matter— p 557 

§ 62. Real property in general—^p 557 

63. -Particular contracts—^p 557 

64. Personal property in general—568 

65. -General rule and application to particular contracts—^p 568 

66. -Exceptions in general—p 570 

67. -Where specific thing is desired; copyrights, patent rights, trade-marks, 

etc.—573 

68. -Where similar articles cannot readily be obtained elsewhere—^p 576 

69. -Where damages cannot be ascertained—^p 577 

70. - Stocks and bonds—^p577 

71. -Where contract relates to realty and personalty—^p 579 

72. Arbitration or valuation—^p 580 

73. Awards—^p 581 

74. Building and construction contracts—^p 582 

75. Contracts involving continuous acts—^p 584 

76. -Railway operating contracts—^p 586 

77. Conveyances enforceable as contracts—p 587 

78. Gifts—p 588 

79. Insurance—^p 588 

80. Loans, advances, or pa3nment of money—^p 589 

81. Partnership—^p 590 

82. Personal services —y 591 

83. Security or indemnity—^p 593 

84. -Contract to give mortgage—^p 593 

85. Marriage settlements—^p 594 

86. Separation agreements—^p 594 

87. Contracts to adopt, devise, or bequeath—^p 596 

88. Miscellaneous contracts—^p 604 

IV. GOOD FAITH AND DIUGENOE—p 606 
§ 89. In general—^p 606 

90. Fraud or inequitable conduct of plaintiff subsequent to contract—^p 607 

91. Ability, readiness, and willingness to perform—^p 607 

92. Notice and demand by plaintiff—^p 612 

93. Restoration of status quo—^p 613 

94. Necessity of performance—^p 613 

95. -Pa)nnent of consideration—^p 615 

96. -Performance excused, waived, or impossible by act of defendant—^p 616 

97. Tender or offer before suit—^p 617 

98. -Suit by vendor in general—^p617 

99. -Waiver of objections to vendor’s tender—^p 619 

100. -Tender by vendor excused—p 619 

101. -Suit by purchaser in general—^p619 

102. -Waiver of objections to purchaser’s tender—p 623 

See also descriptive word index in the back of this Volume 
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IV* GOOD FAITH AND DILIGENOE—Contmned 

§ 103. -Tender or offer by purchaser excused—623 

104. -Preparation and tender of deed by purchaser—^p 625 

105. Time for performance by plaintiff—^p 625 

106. -Time as of essence of contract^ and waiver of time limit—p 627 

107. -Time of payment—p 633 

108. -Furnishing abstract of title—^p 634 

109. -Time of acquiring or perfecting title—^p 635 

110. -Delay in performance and waiver thereof—p 637 

111. SuflSciency of performance—p 642 

112. -Substantial performance—p 643 

113. -Sufficiency of payment—^p646 

114. -Sufficiency of title—p647 

V. PBOOEEDINGS AND BELIEF—p 648 

A. Jurisdiction and Venue, Time to Sue, Parties, Process, and Appearance— p 648 

§ 115. Jurisdiction and venue—p 648 

116. Time to sue, limitations and laches—^p 650 

117. -Laches—^p 652 

118. Parties—^p 657 

119. -Lienholders; mortgagor or mortgagee—p 672 

120. -Trustee or cestui que trust—p 673 

121. Process and appearance—^p 674 

B. Preliminary or Interlocutory Proceedings—^ p 674 

§ 122. Injunctions and other preliminary relief in general—p 674 

123. Receivers—678 

124. Deposit in court—p 679 

125. Survey—p 679 

C Pleadinc3 —^p 680 

§ 126. In general—^p 680 

127. Bill, complaint, or petition—680 

128. -Averments as to contract—^p 682 

129. -Averments as to parties—^p 690 

130. -Occurrence of conditions precedent—^p690 

131. -Plaintiffs compliance with contract, or readiness and ability to perform 

—p691 

132. -Defendant’s default and ability to perform—695 

133. -Other averments—^p 697 

134. -Prayer for relief—699 

135. Cross bill, cross complaint, or counterclaim—^p 700 

136. Plea or answer, and subsequent pleadings—^p 701 

137. Amended and supplemental pleadings—p 704 

138. Demurrer—^p 706 

139. Issues, proof, and variance—^p 708 

D. Evidence— p 712 

§ 140. Presumptions and burden of proof—^p712 

141. Admissibility—^p 717 

142. Weight and sufficiency—p 722 

143. -Existence and terms of contract—^p 727 


See also descriptive word index in the back of this Volume 
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V. PROCEEDINGS AND REUtEP—Continued 
D. Evidence— Continued 

§ 144. -Part performance of contracts within statute of frauds—739 

145. -Validity and fairness of contract, and reality of consent—740 

146. -Modification or extension of contract—^p 743 

147. -Abandonment or waiver, and rescission of contract—^p 743 

148. - Performance, good faith, and diligence of plaintiff—p 744 

149. -Title of vendor and ability to perform—^p 746 


E. Dismissal before Hearing, Trial or Hearing, and Reference— p 747 

§ 150. Dismissal before hearing—^p 747 

151. Trial or hearing—^p 748 

152. -Issues to jury and questions of law and fact in general—748 

153. -Dismissal at final hearing, nonsuit, and direction of verdict—^p 750 

154. -Instructions—^p 751 

155. -Verdict and findings—p 752 

156. Reference—p 753 

F. Relief— ^p 754 

§ 157. In general—^p 754 

158. Enforcement, and conformity to terms of contract—^p 756 

159. Relief authorized by pleading and proof in general—^p 760 

160. Relief to parties in general—^p 761 

161. Alternative, additional, and incidental or ancillary relief—^p 762 

162. -Damages or compensation in connection with specific performance— 

768 

163. -Damages or compensation on denial of specific performance—^p 778 

164. Relief in lifetime of promisor as to agreement to devise or bequeath—p 790 

165. Relief to defendant—^p 790 

166. -On grant of specific performance—^p791 

167. -On failure of specific performance—^p 796 

G. Judgment or Decree and Performance or Enforcement Thereof— ^p 798 

§ 168. Judgment or decree—^p 798 

169. Performance of judgment or decree—^p 802 

170. Enforcement of judgment or decree—p 804 

H. Review and Costs —^p 809 

§ 171. Appeal—p 809 
172. Costs—p 810 

See also descriptive word index in the back of this Volume 


407 




§1 


SPECIFIC PERFORMANCE 

I PEFlNTTIOir, NATUHE, PUSPOSES, AM> FOIUa OP REMEDY 


81 O.J.S. 


§ 1. Definition, Nature, and Purposes 

a. Definition 

b. Nature and purposes 

a. Definitioa 

In Its remedial aspect, specific performance Is an 
equitable remedy which compels the performance of 
a contract In the precise terms agreed on, or such a 
substantial performance as will do Justice between the 
parties under the circumstances. 

In its remedial aspect, specific performance is an 
equitable remedy which compels the performance 
of a contract in the precise terms agreed on,^* 
or such a substantial performance as will do jus¬ 
tice between the parties imder the circumstances.^ 
It is a means of compelling a party to do precisely 
what he ought to have done without being coerced 
by a court® 


h. Nature and Purposes 

Specific performance Is an extraordinary equitable 
remedy governed by equitable principles, constituting a 
substitute for the legal remedy of compensation when 
the remedy at law is Inadequate; and the foundation^ 
of the suit is that, by compelling the parties to do the 
very things they have agreed to do, more complete and 
perfect justice is attained than by giving damages for 
a breach of contract. 

The foundation of a suit for the specific perform¬ 
ance of a contract is that, by compelling the par¬ 
ties to do the very things they have agreed to do,, 
more complete and perfect justice is attained than* 
by giving damages for a breach of contract.^ It 
is an extraordinary remedy,® which was not recog¬ 
nized at common law.® So, specific performance is* 
purely an equitable remedy,^ presenting a purely 


X. 'Kbul —Oorpiu Jnrls quoted In 
Shelley v. Sentinel Life Ins. Ca. 69 
P.2d 737, 740, 146 OS^ 227. 

58 O.J. p 846 note 3. 

Other deflnitlonji 

Tenn .—Rogers v. Hoop, 92 S.W12d 
428, 19 Tenn.App. 579. 

58 C.J. p 846 note 8 [a]. 

X Kan.—OorpTUi Itweis quoted in 
Shelley v. Sentinel Life Ins. Co., 
69 P.2d 787. 740, 146 Kan. 227. 

58 C.J. p 847 note 4. 

3. K a n .—Oorpns Juxis quoted In 
Shelley v. Sentinel Life Ins. Co., 
69 P.2d 737. 740, 14$ Kan. 227. 

Me,—Benner v. Lunt, 136 A. 814, 126 
Me. 167. 

KT.—Karp v. Twenty Three Thirty 
Ryer Corp., 56 N.T.S.2d 788, 185 
Misc. 440. 

58 dJ. p 847 note 5. 

4. Tex.—Stevens v. Palmour, Civ. 
App., 269 S.W. 1067. 

58 C.J. p 847 note 6. 

Attempt to do oomplets Jnstlee 

(1) The remedy of speclflo per- 
fonnance is a conscious attempt on 
part of the court to do complete Jus¬ 
tice to both parties with respect to 
all Judicial relations grrowlnsr out of 
contract between them, and It is 
granted on theory that award of 
damagpes will not put party In a sit¬ 
uation as beneficial to him as If 
agreement were specifically per¬ 
formed.—Hotel Burnet Co. v. Union 
Central Life Ins. Co., 52 H.BI.2d 764, 
72 Ohio App. 468. 

(2) Speclilc performance is a rem¬ 

edy to achieve equal and exact Jus¬ 
tice between parties to contract._ 

Copeland v. Bennett Clv.App., 282 

5. W.2d 766, reversed on other 
grounds 235 S.W.2d 605, 149 Tex. 474. 


Injustlod not lemedlabla by money 
Judgment 

Equity grants specific performance 
when it is plain that a party to a 
contract should and can perform and 
refuses to do so, and injustice not 
remediable by a money Judgment 
would otherwise result—G- e n o 1 a 
Town V. Santaquln City. 80 P.2d 930, 
96 Utah 88, rehearing denied 85 P.2d 
790, 96 Utah 104. 

Enforcement of rights 
Action for specific performance of 
land contract is not for purpose of 
extinguishing rights and liahilitles 
of the parties to the contract but for 
the purpose of enforcing such rights. 
—^In re Erickson, C.C.A.Wis., 106 P.2d 
937. 

Prevention of fraud is basis of, and 
reason for, equitable relief of specific 
performance.—Wilcox v. Powell's 
I Estate, 240 H.W, 122, 206 Wis. 618. 

5. Ariz.—Glad Tidings Church of 
America v. Hinhley, 226 P.2d 1016, 
71 Ariz. 806. 

La. —^Levin's Auction Exchange v. 

Samuels, App., 28 So.2d 340. 

N.J.—Rawlins v. Trevethan, 60 A. 2d 
852, 139 I7.J.Eq. 226. ! 

6. Cal.—Schaefer v. United Bank, 
etc., Co.. 286 P. 723, 104 CaI.App. 
686 . 

7m U.S.—Neary v. Markham, C.C.A. 
Okl., 155 P.2d 485—^Texas Co. v. 
Andres, D.C.Idaho, 97 F.Supp. 454. 
Ariz.—Glad Tidings Church of Amer¬ 
ica V. Hlnkley, 22$ P.2d 1016. 71 
Ariz. 306—Shreeve v. Greer, 173 
P.2d 641, 65 Ariz, 36—Houghton v. 
Mammoth Arizona (Sold Min, Co., 
68 P.2d 957, 60 Ariz. 44. 

Fla—^McAllister v. McAllister, 8 So, 
2d 851, 147 Fla. 647. 

Ga—^Mangum v. Jones. 64 S.E.2d 603, 
205 Ga 661. 


Iowa—Oorptus O^nzls cited in Vermeu- 
len V. Meyer, 29 N.W.2d 232, 233, 
238 Iowa 1033. 

Mich.—Corpus Juris cited In Keys v. 
Hopper, 259 N.W, 319, 320, 270* 
Mich. 504. 

Mo.—Corpus Juris cited In Sulgrove- 
V. Sulgrove, 215 S.W.2d 490, 491— 
Corpus Juris cited in Hoover v, 
Wright, 202 S.W.2d 83, 86. 

N.J.—^Rawlins v. Trevethan, 50 A,2d. 

852, 139 N.J.Eq. 226. 

N.T.—(Karp v. Twenty Three Thirty 
Ryer Corp., 66 N.Y.S.2d 783, 185 
Misc. 440. 

S.C.—Corpus Juris dted in Aiken 
Mortg. Co. V. Jones, 16 S.B.2d 119,. 
120, 197 S.C. 246. 

Tenn.—^Dawkins v. Koch, 12 Tenn.. 
App. 220. 

Tex.—Cleere v. Wise, Civj\.pp., 163-* 
S.W.2d 311—Witt V. McCrohan,. 
Civ.App., 57 S.W.2d 1127. 

Wis.—Jefferson Gardens v, Terzan,. 

267 N.W. 164, 216 Wls. 230. 

58 C.J. p 847 note 8. 

Equity Jurlsdlctlou 

(1) Specific performance is with¬ 
in general equity Jurisdiction of 
court 

Fla—Meloche v. Meloche, 133 So. 339, 
101 Fla 659. 

Mass.—^Lonergan v. Highland Trust. 

Co., 192 N.E. 34, 287 Mass. 560. 

N.J.—Carter v. Mishell, 67 A.2d 199, 

4 N.J.Super. 310. 

NT.—Savitt et al. v. Ronclare 
Homes, Inc., 110 N.Y.S.2d 882. 

(2) A suit for specific performance 
is an appeal to equitable Jurisdiction 
of the court, and in administering 
equity, technical forfeiture of rights 
under contract in absence of bad 
faith, is not favored where preserva¬ 
tion of contract through specific per¬ 
formance will yield to each i>arty 
that to which he is Justly entitled.— 
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equitable controversy,^ and is governed by equitable 
principles.® It is a substitute for the legal remedy 
of compensation whenever the remedy at law is 
inadequate or impractical.^® The remedy of spe¬ 
cific performance is never applicable where there is 
no obligation to perform.ii 

Like suits in equity generally, a suit for specific 
performance ordinarily is an action in personam,!® 
and not in rem,i® but in so far as a decree for spe¬ 
cific performance may be based on other than per¬ 
sonal service within the state, and 'be enforced while 
defendant is outside the state, as discussed infra § 
121, it is an action in rem or quasi in rem.i4 It is 
a bipartite action in that the decree operates on 
•each litigantis The remedy is not favored in some 
jurisdictions,!® although it has been held, in cases 
arising in such a jurisdiction, that the judge must 


be able to give a sound reason for refusing specific 
performance.!^ The refusal of specific perform¬ 
ance does not terminate the contract and for other 
purposes the contract is still in force.!® 

What law governs. Generally an action to com¬ 
pel performance of a contract is governed by the 
law of the place of performance.!® 

§ 2. Form of Remedy 

Specific perfarmance can be granted only by a court 
of equity, and not by a court of law. Whether or not 
a suit Is one for specific performance depends on the na¬ 
ture of the relief asked, and whether or not there Is In¬ 
volved the enforcement of a contract. 

A suit for the specific performance of a con¬ 
tract being a purely equitable remedy, as discussed 
supra § 1 b, relief can be granted only 1^ a court 
of equity,®® according to the decisions on the 


Henschke v. Young, 28 N.W.Sd 766, 
224 Minn. 339. 

Squltalile prooeedlng 
A suit for specific performance of 
contract to convey realty is an equl- 
taJ^le proceeding. 

Mo.—Sulgrove v. Sulgrove, 216 S.W. 
2d 490. 

Tex.--<jrrossman v. Lledeker, Civ. 
App., 202 S.W.2d 267, reversed on 
other grounds 206 S.W.2d 232, 146 
Tex. 308. 

Suit ill equity 

A suit for specific performance Is 
» suit in equity.—^In re Henry's Es¬ 
tate, 137 P.2d 222, 166 Kan. 788, 
modified on other grounds 142 F.2d 
717, 167 Kan. 471. 

8. DeL—Old Time Petroleum Oo. r. 
Turcol, 163 A 662, 17 DeLCh. 276. 

•B. U.S.—^American Auto Rim Lock 
Oorp. V. Cleveland Welding Co., 
D.aOhio. 27 F.Supp. 667. 

Arlz.—Shreeve v. Greer, 173 P.2d 641, 
66 Ariz. 35. 

Iowa.—Vermeulen v. Meyer, 29 N.W. 

2d 232, 238 Iowa 1033. 

Ky.—^Miller v. Prater, 100 S.W.2d 842, 
267 Ky. 11. 

Mo.—Corpus Juris dted In Hoover 
V. Wright. 202 S.W.2d 83, 86. 

K.D.—^Muhlhauser v. Becker, 20 N.W. 

2d 363, 74 N.D. 103. 

W.Va.—^Hopkins v. Bryant, 6 S.R2d 
246, 121 W.Va. 748. 

£8 C.J. p 847 note 10. 

10. Tenn.—^Rogers v. Roop, 92 S.W. 
2d 423. 19 Tenn.App. 679—Dawkins 
Y. Koch, 12 Tenn.App. 220. 

88 C.J. p 847 note IL 

11. Tex.—^Lennox Y. Texas Farm 
Bureau Cotton Assoa, CivApp., 16 
S.W.2d 413. 

Mere moral ohUgatloa to perform 
•contract is Insufficient to entitle ob¬ 
ligee to specific performance thereof. 
—Wyatt V. Tingling; 210 S.W.2d 122, 
118 Axk. 160. 


18i m.—^Thomas v. Pope, 48 N.E.2d 
1004, 380 Ill. 206. 

Iowa.—^Dunlop v. First Trust Joint 
Stock Land Bank of Chicago, 270 
N.W. 362, 222 Iowa 887. 

Md.—Gamer v. Union Trust Co. of 
Md., 46 A2d 106, 186 Md. 386. 
Tex.—Oliver v. Corzelius, CIvApp., 
216 S.W.2d 231, affirmed in part, 
reversed in part on other grounds 
Corzelius v. Oliver, 220 S.W.2d 632, 
148 Tex. 76—^Banco Minero v. Ross 
& Masterson, CivApp., 138 S.W. 
224. 

68 aj. p 847 note 16. 

13. HL—^Thomas v. Pope, 48 NJD.2d 
1004, 380 m. 206. 

Md,—Gamer v. Union Trust Co. of 
Md., 46 A2d 106, 186 Md. 386. 

14. Ind.—Light v. DooUttie, 133 N.H. 
413, 77 IndApp. 187. 

68 aJ. p 847 note 17. 

"Suits for specific performance of 
contracts to convey real estate for¬ 
merly were actions in personam and 
the decree only operated upon the 
person and might never operate to 
give the complainant the relief 
which was awarded him by the de¬ 
cree. Subsequent legislation, how¬ 
ever, has in many states made such a 
suit an action in rem or quasi in rem. 
At present such suits when brought 
in a foreign state where the land in 
question does not lie, are purely ac¬ 
tions in personam, although if the 
land lay in the state where the suit 
was brought the action might be In 
rem or quasi In rem."—Lister v. Lis¬ 
ter, 97 A 170. 172, 86 N.J.Bq. 30— 
Greenspan v. Greenspan, 18 A2d 288, 
289, 19 N.J.M1SC. 163. 

15. N.J.—Hannan v. Wilson, 186 A 
499, 100 N.J.Eq. 463, reversed on 
other grounds 189 A 166, 101 N.J. 
Eq. 743. 

68 C.J. p 848 note 18. 

16. U.S.—Goudeau v. Daigle, C.CA. 
La., 124 F.2d 656, certiorari denied 
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62 S.Ct. 1290, 316 U.S. 696, 86 L.Ed. 
1766. 

17. U.S.—General American Life Ins. 
Cow V. Natchitoches Oil Mill, C.CA. 
La., 160 F.2d 140. 

18. Va.—Clay y. Landreth, 45 S.E. 
2d 875, 187 Va. 169, 176 ALJEt. 
1047. 

19. N.Y.—Industrial Export & Im¬ 
port Corp. V. Hongkong & Shang¬ 
hai Banking Corp., 77 N.Y.S.2d 541, 
191 Misc. 493, affirmed 89 N.Y.S.2d 
875, 275 APP.DIV. 390, affirmed 98 
N.E.2d 466, 302 N.Y. 342. 

Contract to sell stock 
In action for specific performance 
of a contract to sell a majority of 
the capital stock of a foreign corpo¬ 
ration, the controlling law was that 
of place where the contract was 
made and was to be performed.— 
Voss Bros. Mfg. Co. v. Voss, C.CA. 
Iowa, 157 F.2d 263. 

20. Ill.—Scham v. Besse, 74 N.E.2d 
617, 897 Ill. 309. 

Iowa—Utterback v. Stewart, 277 N. 

W. 785, 224 Iowa 1135. 

Ky.—^Miller v. Prater, 100 S.W.2d 
842, 267 Ky. 11. 

Mich.—Corpus Juris quoted in Keys 
V. Hopper, 269 N.W. 319, 820, 270 
Mich. 604. 

N.J.—OKhowlton v. Sonfrled Realty 
Corp., 28 A2d 166, 130 N.J.Eq. 492 
—Jacobson v. First Nat Bank of 
Bloomlngdale, 31 A2d 406, 21 N.J. 
Misc. 113. 

OkL.—Reynolds y. Conner, 123 P.2d 
664, 190 OkL 323. 

Tex.—Witt V. McCrohan, Clv.App., 67 
S.W.2d 1127. 

58 CJ. p 848 note 2L 
Attempt to secure other relief 
A bill to compel specific perform¬ 
ance of a contract to buy land was 
cognizable in equity, notwithstand¬ 
ing complainants also endeavored to 
secure an adjudication, which ordi¬ 
narily waa cognizable only at law, of 
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^estion, and not by a court of law.^l Whether 
or not a suit is one for specific performance de¬ 
pends on the nature of the relief asked,^^ wheth¬ 
er or not there is involved the enforcement of a 
contract.28 Specific performance is generally 
sought by a bill, complaint, or petition in equity 
therefor, as discussed infra § 127, and not on a 


mere motion.*^ However, the relief sought may 
be based on a counterclaim or cross petition to 
some other equitable action,25 and, under the prac¬ 
tice prevailing in some states, particularly under 
the code practice, it is proper to decree specific per¬ 
formance on the answer, counterclaim, or cross com¬ 
plaint of defendant in actions at law.^5 


H EiaHT TO, AND OBOUNDS OF, BEMEDY OENEBALLY 


§ 3. In General 

In determining whether speciflc performance will be 
granted, no rules or principles can be laid down which 
will be of absolute obligation or authority In all cases, 
and each case depends largely on Its own peculiar facts 
and circumstances; but generally the granting of specific 
performance Is governed by the elements, conditions, 
and Incidents which control the administration of all 
equitable remedies, and speciflo performance will be or- . 
dered only on equitable grounds. 

Specific performance being an equitable remedy 


for the purpose of compelling such substantial per¬ 
formance of a contract as will do justice between 
the parties, as discussed supra § 1, inflexible rules 
concerning the granting of specific performance 
cannot be laid down.27 In other words, in deter¬ 
mining whether specific performance will be grant¬ 
ed, no rules or principles can be laid down whidh 
will be of absolute obligation or authority in all 
cases,28 and each case depends largely on its own 
peculiar facts and circmnstances.22 The action 


the rlsrhts of the parties under the 
declaratory judgment act.—Caparell 
V. Goodbody, 29 A.2d 663. 182 N.J. 
Xlq. 559. 

21. Mich.—Corpus Juris quoted In 
Keys y. Hopper, 269 N.W. 319, 820, 
270 Mich. 604; 

H.J.—Knowlton y. Sonfrled Realty 
Corp., 23 A.2d 165, ISO 492. 

68 C.J. p 848 note 22. 

22 . Mont—Hall y. Lommasson, 124 
P.2d 604, 118 Mont 272. 

OkL—Corpus Juris dted In Benson 
y. Ball, 41 P.2d 812, 814, 171 OkL 
846. 

68 C.J. p 848 note 28. 

Oonyeyanoe or other adSmiatlye aot 
A. bill for speciflc performance 
seeks a decree commanding a conyey- 
ance or seme other aCBrmatlye act by 
the real defendant—Carter Oil Co. 
y. Owen, D.C.I11., 27 F.Supp. 74. 
aeid notion for speotflo performance 

(1) In general.—<}hamberland y. 
Whitney, 66 P.2d 220, 19 Oal.App.2d 
660—68 C.J. p 848 note 28 [a], [c]. 

(2) Action In form of assumpsit 
for balance of purchase price of re¬ 
alty under contract—Leyy y. Park¬ 
way Baiting Co., 200 A. 584. 831 Pa. 
860—^McQenachan y. Malls. 164 A. 
780, 810 Pa. 99. 

(3) Suit In equity to enforce nega^ 
tlye covenant made by employee in 
contract of employment—^Economy 
Grocery Stores Corporation v. Mc- 
Menamy, 196 N.B. 747, 290 Mass. 549. 
Held not action for speoliLo perfonn. 

anoe 

(1) In general.—^Harvey y. Bal- 
lagh, 101 P.2d 147, 88 Cal.App.2d 348 
—68 C.J. p 848 note 28 [b]., 

(2) An action to collect money due 

under contract, such as parol lease._ 

Greenwood v. Jackson, 128 P.2d 282, 
102 Utah 161, 


(8) An action to have plaintllTs 
oil lease declared superior to leases 
and assignments of defendants, to 
have defendants' leases and assign¬ 
ments canceled, to have receiver ap¬ 
pointed to operate oil wells on prem¬ 
ises. and to enjoin defendants from 
operating under their leases, and 
from interfering with plaintiff in his 
operations.—Carter Oil Co. y. Owen, 
D.am.. 27 P.Supp. 74. 

23. U.S.—Carter OH Co, v. Owen, 
supra, 

68 C.J. p 848 note 24. 

The fundamental basis of a suit 
for speciflc performance Is that there 
Is a contract between the parties.— 
Masonic Temple v. Ebert. 18 6.E.2d 
684. 199 S.C. 6. 

H^Ld aotion for speoillo perfozmaaoe 
(1) In general. 

Fla.—Phillips Co. v. Wagner. 165 
So. 842, 116 Fla. 631. 

Pa.—Shupp y. Knotwell, Com.Pl., 61 
Lianc.Key. 253. 

<2) Suit by assignee of bidder at 
sheriff's sale to compel sheriff, after 
resale, to accept bid which complain¬ 
ant’s assignor made at flrst sale and 
to deliver property sold.—Grlscom v, 
Childress, 31 S.R2d 809, 188 Va. 42. 

Kelfl not actions for speolflo perform. 
anoe 

Ark.—Clark y. Trammell. 186 S.W.2d 
668, 208 Ark. 450. 

58 aj. p 848 note 24 Ca]. 

Bnjolnlng breach of contract 
In action by agent to enjoin princi¬ 
pal from cancelling or terminating 
agency agreement, where agent did 
not seek to enjoin principal from 
breaching any negative covenants, to 
enjoin principal from breaching con¬ 
tract would be in effect to order 
specMcally to perform contract 
Injunction would be denied in absence 
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of right to speciflc performance.— 
Hoftman Candy & Ice Cream Co. v. 
Department of Ltlquor Control. 96 N. 
E.2d 203, 154 Ohio St 857. 

®4i N.Y.—Sanka Coffee Cbrp. v. 
Broadway Subway Adv. Co., 224 
N.Y.S. 614, 221 AppJWy. 679. 

26. U.S.—Union Central Life Ins. 
Co. of Cincinnati, Ohio, v. Imsland. 
C.C.A.S.D.. 91 F.2d 365. 

58 aj. p 848 note 27. 

26. DBCan.—Stramel v. BEawes, 154 
P. 232. 97 Xan. 120. 

58 C.J. p 848 note 28. 

27. Iowa.—^Baker v. Fbwler, 247 N. 
W. 676, 216 Iowa 1167. 

58 C.J. p 850 note 66. 

23. III.—Edmonds v, Gourley, 199 
N.E. 287. 862 Ill. 147. 

Iowa.—^Baker v. Fowler, 247 N’.'W. 

676, 216 Iowa 1167. 

Neb.—Bauer v. Bauer, 285 N.W. 565, 
136 Neb. 329. 

Va.—Chesapeake & O. Ry, Co. v. 
Douthat 10 S.R2d 881 , 176 Va. 244 
—^First Nat Exchange Bank of 
Roanoke v. Roanoke OH Co., 192 
S.R 764, 169 Va. 99. 

29. m.—^Young v. Kich, 16 N.B.2d 
692, 869 HI. 29—Edmonds v, Qour- 
ley. 199 N.R 287, 862 Ill. 147—Zem- 
pel v. Hughes, 85 N.R 641, 236 Ill. 
424—Godwin v. Springer, 34 NJB. 
284, 233 Ill. 229—Sugar v. Froeh- 
llch, 82 N.R 414, 229 Ill. 897. 

Iowa.—^Vermeulen v. Meyer. 29 N.W. 
2d 282, 238 Iowa 1033—Baker v! 
Fowler, 247 N.W. 676, 216 Iowa 
1167. 

Mass,—Newburyport Soc. for Relief 
of Aged Women v. Noyes, 192 N.E. 
54, 287 Mass. 530. 

Mich.—Fisk v. Fisk, 44 N.W.2d 184, 
328 Mich. STOr-Denby v. Dorman, 
246 NJW. 206. 261 Mt cb . _ 
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must be determined on tbe situation of the parties 
and the surrounding circumstances as of the time 
the action was commenced.*® Nevertheless, since 
the remedy of specific performance is an equitable 
one, as discussed supra § 2, l3ie granting or with¬ 
holding of relief in an action therefor is governed 
by definite equitable principles.*^ The granting of 
specific performance is governed by the elements, 
conditions, and incidents which control the admin¬ 
istration of all equitable remedies,** and specific 
performance will be ordered only on equitable 
grounds in view of all the conditions surrounding 
the particular case.** Specific performance is not 
granted as a matter of right, as discussed infra § 
9, except as such enforcement may be essential to 
the maintenance of the legal right to which the 
movant is clearly and equitably entitled.*^ 


A bill in equity for specific performance is an 
appeal to the conscience of the court,*5 and gen¬ 
erally, in such a proceeding, the inquiry must be 
whether, in equity and good conscience, the court 
should specifically enforce the contract** Accord- 
ingly, specific performance will be granted when 
it is apparent from a view of all the circumstances 
of the particular case that it will serve the ends of 
justice,*^ and it will be withheld when, from a 
like view, it appears that it will produce hardships 
or injustice to either party, as discussed infra § 18. 
Equity frequently grants relief on the principle that 
failure to do so would be unjust and contrary to 
good conscience.** If plaintiffs case is lacking 
in equity, relief will be denied.** Matters entirely 
collateral and foreign to the subject of the contract 
play no part in the determination of whether a 
party is entitled to the relief.^® Grounds of defense 


'Worsham v. McCall, 244 N.W. 183, 
259 Mich. 680. 

Mo.—^Hunter v. LaiCerty, 162 S.W.2d 
842. 

58 C.J. p 850 note 72. 

30. Cal.—Van Fossen v. Yager, 151 
P.2d 14, 65 CU.App.2d 691. 

SeoognitlOBL hy court 

Where equity Is asked to enforce 
performance of agreement, there is a 
recognition not only of contractual 
rights of parties, hut also of position 
assumed by eaxdi party to the other 
and resultant equities.—Volk v. At¬ 
lantic Acceptance & Realty Co., 59 
A.2d 387, 142 N.XHq. 67—Simonds v. 
Fssex Passenger Ry. Co., 41 A. 682, 

57 N.J.Fq. 349. 

31. Ariz.—Shreeve r. Greer, 173 P.2d 
641, 65 Ariz. 86. 

Iowa.—Vermeulen v. Meyer, 29 N.W. 

2d 232, 238 Iowa 1033. 

Ky.—Miller v. Prater, 100 S.W.2d 
842, 267 OSy. 11. 

N.J.—Warner v. Giron, 68 A2d 98, 
141 N.J.Eq. 493—Union Fur Shop 
V. Max Melzer, Inc., 29 A.2d 873, 
133 N.J.Eq. 416. 

Okl.—Atteberry v. Aulick, 231 P.2d 
993, 204 Okl. 640—Powell v. Moore, 
231 P.2d 695, 204 Okl. 605—Boehs 
V. Adelman, 188 P.2d 196, 199 Okl. 
540. 

Pa.—In re Frederick's Estate, 49 Pa. 
Dist. & Co. 261. 

Tenn.—^T. J. Moss Tie Co. v. Hill, 
235 S.W.2d 587, 191 Term. 582. 

58 CJ. P 849 note 44. 

32. Neb.—Bauer v. Bauer. 285 NW. 
565, 186 Neb. 829. 

Okl.—Boehs v. Adelman, 188 P.2d 
196, 199 Okl. 540—McCubbins v. 
Simpson, 98 P.2d 49, 186 OkL 417. 

68 C.J. p 849 note 44. 

38. Mass.—Newburyport Soc. for 
Relief of Aged Women v. Noyes, 
192 N.B. 64, 287 Mass. 680. 


AocompUcdunent of equity 
Question whether or not specific 
performance will be decreed by court 
of equity depends on whether or not 
equity will be accomplished thereby 
under circumstances of particular 
case.—Fisk v. Fisk, 44 N.W.2d 184, 
328 Mich. 570. 

34. Fla.—^Murphy t. Hohne, 74 So. 
978, 73 Fla. 803, L.R.A.1917F 594. 

35. Mich.—Snider v. Schaffer, 267 
N.W. 791, 276 Mich. 92. 

36. Ky.—SUter v. Suter, 128 S.W.2d 
704, 278 Ky. 403—rSampson v. Cot- 
tonglm, 61 S.W.2d 809, 249 Ky. 
670. 

Md.—Abell ▼. Safe Deposit & Trust 
Co. of Baltimore, 64 A.2d 722, 192 
Md. 438. 

Mo.—Jacquemln v. Mercantile Com¬ 
merce Bank & Trust Co., 284 S.W. 
2d 789, 361 Mo. 373. 

58 C.J. p 850 note 70. 

37. U.S.—Neary v. Markham, GCA. 
Okl., 165 F.2d 485. 

Ala.—General Securities Corporation 
V. Welton, 185 So. 829, 223 Ala. 299. 
Iowa.—Vermeulen v. Meyer, 29 N.W. 

2d 232, 238 Iowa 1033. 

Minn.— Dm v. Kucharsky, S N.W.2d | 
685, 212 Minn. 276. 

Mo,—^Hoover v. Wright, 202 S.W.2d 
83. 

N.J.—Ckrluccio v. 607 Hudson Street 
Holding Co., 52 A2d 56, 139 N.J.Eq. 
481, afilrmed 57 A2d 452, 141 N.J. 
Eq. 449—Panco v. Rogers, 87 A2d 
770, 19 N.J.Super. 12. 

Okl.—^Boehs v. Adelman, 188 P.2d 
196, 199 OkL 540. 

Tex.—-Fisher v. Wilson, Clv.App., 186 
S.W.2d 186, affirmed 188 S.W.2d 
150, 144 Tex. 53. 

58 GJ, p 850 note 73. 

Where enforcement is not inequitable 
(1) Where contract has been 
proved by competent and satisfac¬ 
tory evidence, and there is nothing 
to indicate that enforcement thereof 
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would be inequitable to a defendant, 
but refusal of enforcement will work 
injury, specific performance will be 
granted in absence of fraud, misap¬ 
prehension, or mistake. 

Tenn.—Saunders v. Davis, 220 S.W. 

2d 883, 31 TennApp. 674. 

Va.—Chesapeake & O. Ry. Co. v. 
Douthat, 10 S.E.2d 881, 176 Va 244 
—Adams v. Snodgrass, 7 S.E.2d 
147, 176 Va 1—First Nat. Ex¬ 
change Bank of Roanoke v. Roa¬ 
noke Oil Co., 192 S.E. 764, 169 Va 
99. 

(2) Specific performance will be 
decreed where its effect will be to 
give to each party that for which he 
contracted and where it will work no 
wrong to either.—^Zak v. Gray, 37 
N.W.2d 660, 324 Mich. 622—Chicago. 
K. & S. Ry. Co. V. Lane, 113 N.W. 22, 
150 Mich. 162. 

(8) If plaintiff seeking specific 
performance is not guilty of inequi¬ 
table conduct and if granting of 
equitable relief can be framed in 
such a way as to avoid injustice 
to defendant, specific performance 
should be decreed.—Fontaine v. 
Brown County Motors Co., 29 N.W. 2d 
744, 251 Wls. 433, 174 AL.R 694. 

38. Okl.—^Boehs v. Adelman, 188 
P.2d 196, 199 Okl. 540. 

58 GJ. p 850 note 75., 

39. Mich.—Wolverine Packing Co. v. 
Hawley, 281 N.W. 617, 261 Mich. 
215. 

Mo.—Campbell v. Richards, 176 S.W. 
2d 504, 352 Mo. 272. 

40. Ala—^Emond v. Robison, 104 So. 
323, 213 Ala 150. 

58 C.J. p 861 note 76. 

Statute law 

In suit for spedflo performance, 
defendants could not rely on statute 
law when defendant was not one of 
class for whose protection. statute 
was enacted.—Texas Co. v.. 2. & M. 
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are open to a defendant which would not avail a 
plaintiff seeking the aid of court to enforce a per- 
formance.4i 

Necessity of clear right to remedy. A clear right 
to the subject matter must exist before the remedy 
will be made available to a party.^2 Specific per¬ 
formance is not available in doubtful cases, so that 
if there is any doubt as to the facts on which the 
right to the remedy depends, relief will be denied.^^ 

Necessity for valid contract and breach thereof. 
The remedy of ^dfic performance presupposes 
the existence of a valid contract between the par¬ 
ties to the controversy,^® or between those through 
whom they claim,^6 the contract being generally 
required to have the essentials of a contract valid 
and binding at law in order to be enforceable in 
equity, as discussed infra § 30; but the mere fact 
that the contract is a valid one does not alone en¬ 
title a party to the specific performance thereof.^^ 
Where all equities are in favor of plaintiff suing 
for specific performance of a written contract, the 
court should not declare the contract unenforceable 
if it can properly be sustained^* 

A cause for i^ecific performance cannot lie un¬ 
til there has been a breach of the contract,^^ al¬ 
though equity will intervene to decree specific per¬ 
formance of an express contract when no actual 
injury has as yet been sustained, but is only ap¬ 
prehended from the peculiar relations of the par¬ 


ties.®® In the case of a prospective breach, how¬ 
ever, it must clearly appear that the breach and its 
resulting damage will surely occur.®i 

Effect of performance or tender. The basic pur¬ 
pose of the remedy is to compel both parties to« 
the contract to perform their contract according: 
to its terms; not to relieve one party from per¬ 
formance and to hold the other.®2 Hence, specific* 
performance ordinarily will not be decreed in fa¬ 
vor of plaintiff who is financially unable to carry 
out his part of the contract®® On the other (hand,, 
where plaintiff has substantially performed his por¬ 
tion of the contract the court will use every effort, 
to enforce complete performance and will disre¬ 
gard defenses which might otherwise be effectively 
available to defendant®^ So specific performance 
will be granted where one party has performed! 
the contract to such an extent that the parties can¬ 
not be placed in status quo or damages awarded 
which will be full compensation.®® The perform¬ 
ance relied on must place the party who has per¬ 
formed in such a situation that it would be a fraud 
on him if the agreement were not carried out.®®- 
In determining the equities of the case the court 
may consider the fact that plaintiff (has not yet 
parted with any consideration and is in status quo 
at the commencement of his suit®^ 

The fact that defendant to a suit for specific per¬ 
formance has performed®® or has tendered per- 


Independent OU Co„ D.C.N.T., 66 F. 
Supp. 957p afOrmedp CCXA., 156 F.2d 
862, 167 AJEi.Il. 719. 

41. Md.—Joyce v. Dillon Properties, 

29 A.2d 278, 181 664. 

42. 3Sr.J.—CUne v. flEurzwell, 58 A.2d 
281, 141 N.J.E<i. 508, affirmed 64 A. 
2d 66, 1 N.J. 407. 

58 C.J. p 851 note 79. 

Fadlnra to o'bjeot 

Where plaintiff song-ht speciflc per¬ 
formance of contract or In the alter¬ 
native for damages, defendants' fail¬ 
ure to object to plaintiff's capacity to 
invoke eaultable jurisdiction did not 
remove obstacles to granting of such 
relief but constituted a '^imiver" of 
objections which could be urged 
against award of damages which 
eq.ulty court was empowered to 
grant.—DBElng Features Syndicate 
Dept, of Hearst Corp. Intern. News 
Service Division v. Courrier, 48 N.W. 
2d 718, 241 Iowa 870. 

43. N.J.—Novack v. Kraui;, 47 A.2d 
586, 138 N.J.Eq. 241. 

44. Mo.—Corpus Jlirls quoted In 
Braxton Realty & Investment Co. 
V. ScheUenberg, 142 S.W.2d 1006, 
1007. 

58 CJ*. p 851 note 80. J 


[ 45- Arts.—Shreeve v. Greer, 173 P.2d 
641, 65 Ariz. 85. 

Colo.—Corpus Juris quoted in Mestas 
V. Martini, 165 P.2d 161, 167, 118 
Colo. 108. 

Idaho.—Corpus Juris quoted In Wil¬ 
son V. Fackrell, 84 P.2d 409, 411, 
54 Idaho 516. 

58 C.J. p 849 note 29. 

46. Colo.—Corpus Juris quoted tu 
Mestas v. Martini, 165 P.2d 161, 
167, 113 Colo. 108. 

Idaho.—Corpus Juris quoted In Wil¬ 
son V. Fackrell, 34 P.2d 409, 411, 
54 Idaho 616. 

HI.—St. Lioula Nat. Stock Yards v. 
Wiggins Ferry Co., 112 HI. 884, 54 
Am.IL 248. 

47. Iowa.—(Kurtz v. Gramenz, 198 
N.W. 825, 198 Iowa 222. 

48. D.C.—Shell BSastem Petroleum 
Products V. White, 68 F.2d 879, 62 
App.D.C. 832. 

49. U.S.—Heard v. Houston Gulf 
Gas Co., C.CATez., 78 F.2d 189, 
certiorari denied 56 S.Ct 178, 296 

U. S. 648, 80 L.Ed. 457. 

N.C.—Corpus Juris dted in Anderson 

V. Atkinson, 66 S.B,2d 886, 888, 234 
N.C. 271, 

58 C.J. p 851 note 81, i 
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sa Cal.—Williams v. Colemaji, 238 
P. 897, 70 Cal.App. 400. 

58 G.J. p 851 note 82. 

61. Ky.—Thruston v. Bailey, 162 
S.W. 525, 157 Ky. 29. 

58 C.J. p 851 note 83. 

62. U.S.—Rexford v. Southern Wood¬ 
land Co., D.C.S.C., 208 P. 295, af¬ 
firmed 226 F. 1022, 140 C.CJL 613. 

53- N.M.—Barnes v. Anderson, 61 P. 
2d 601, 39 N.M. 535. 

64. N.J.—State Highway Commis¬ 
sion V. Golden, 163 A 551, 112 N. 
J.Bq. 166—Journal Plaza Holding 
Co. V. J. K H. Co., 147 A 681, 
105 N.J.Eq. 290. 

68 C.J. p 850 note 75 [a]. 

56. Fla.—Todd v. Hyzer, 18 So.2a 
888 , 154 Fla. 702. 

HI.—Holsz V. Stephen, 200 N.B. 601, 
362 HL 627, 106 AI..R. 737. 

56. Dl.—^Holsz V. Stephen, supra. 
Va.—^Tidewater R. Co. v. Hurt, 68 

S.E. 421, 109 Va. 204. 

57. Ind.—Harter v. Morris, 123 N-EL 
23, 719, 72 Ind.App. 189. 

58. Ga.—Sikes v. Secklnger, 187 K 
B. 833, 164 Ga. 96. 

Ind.—Wheelock v. Wheelock, 187 N. 
E. 205, 97 IndApp. 601. 
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fonnance^s will prevent a decree from being grant¬ 
ed, although the performance necessary to bar re¬ 
lief must be substantially what the contract calls 
for.6® An agent’s offer to perform will not prevent 
a decree for specific performance from being grant¬ 
ed against the principal with whom plaintiff deals 
directly;®^ and under a repurchase agreement that 
was to run for a fixed time a refusal of the owner 
to sell before the expiration of the contract is no 
ground for defeating a suit by the owner for the 
specific performance of the agreement®^ 

Conduct of plaintiff. Plaintiff seeking specific 
performance of a contract in equity must at all 
times be willing to do equity,®8 and he necessarily 
submits himself to whatever equitable obligation 
the court may lay on him.®^ Plaintiffs right to re¬ 
lief must depend on the strength of his own case 
and not the weakness of defendant’s.®® The fact 
tihat subsequent to the contract plaintiff acquired an 
outstanding title which stood in the way of defend¬ 
ant’s performance is no objection to the granting of 
relief.®® Likewise, the fact that plaintiff has se¬ 
cured an indemnity contract as protection against 
loss in the suit for specific performance is no ground 
for denying relief.®^ Plaintiffs offer to compro¬ 
mise, rejected by defendant, is no bar to a decree 
for specific performance.®® 

Matters not an excuse for nonperformance at law 
have been stated not to be a basis for refusing spe¬ 
cific performance,®® but the reverse rule has also 
been stated.^® 

Effect of assignment of contract. On assignment 


of the contract, the assignee succeeds to the rights 
of the assignor,71 and is subject to any defense 
which might have been set up against his assignor ;72 
but as between the assignor and assignee the for¬ 
mer cannot set up as a defense a provision in his 
contract with the original vendor against assign¬ 
ment ;7® and neither can the original vendor set 
up as a defense matters which are personal to the 
assignor in a suit by the assignee.^* 

§ 4. Constitutional and Statutory Provisions 

Where statutes regulate the granting of specifla 
performance, the remedy is available only In cases pro¬ 
vided for. 

Under statutes regulating the grant of specific 
performance of certain contracts and prescribing 
the conditions under which relief may be awarded, 
such contracts may be specifically enforced only un¬ 
der lihe conditions fixed by the statute.^® A stat¬ 
ute providing that no deficiency judgment shall lie 
in any event after a sale of real property for failure 
of the purchaser to complete his contract of sale 
does not abolish the remedy of specific perform¬ 
ance in an action brought by a vendor against a 
purchaser to enforce a contract to purchase real 
property where the only obligation of the purchaser 
is to pay money and the value of the property equals 
the purchase price.7® 

§ 5. Existence and Adequacy of Other Rem¬ 
edies 

Generally, specific performance will not be granted 
unless proper relief cannot otherwise be had. 


XTo reftisal or falluxe to perfoxsn 
Speclflc performance of agrreement 
was properly denied where there had 
been no refusal or failure to per¬ 
form any valid provision,—^Roches¬ 
ter V. Bergren, 61 N.E.2d 933. 291 N. 
Y, 666. 

69. B:y.—Jenkins v. Dawes. 207 S.W. 
639. 183 Ey. 26. 

Wash.—^Banning v. Commercial Or¬ 
chards Co.. 156 P. 647. 90 Wa^ 
664. 

60. N.T.—Straus v. Liongr Beach Es¬ 
tate, 176 N.T.S. 447, 187 App.Dlv, 
876. 

68 O.J. p 861 note 86. 

61. Cal.—BCovley v. Frank Mellne 
Co.. 267 P. 112. 83 CaLApp. 441. 

62. HI.—^Anderson v. Bills, 167 N. 
E. 864. 336 ni. 624. 

63. N.M.—^Pugrh V. Phelps. 19 P.2d 
315. 87 N.M. 126. 

XTonoompUanoe with ooatraot 
He who Invokes equity must do 
equity, and where one desiring: to 
enforce speclflc performance An equi¬ 
ty has failed to comply with the ma¬ 


terial terms of his contract, and the 
transaction is tainted with fraud and 
deception, equity will not decree such 
specific performance.—^Flechs v. 
Richie. 216 P. 644. 91 Okl. 96. 

66 . D.C,—Smith V. Taylor, 79 F.2d 
166, 66 App.D.a 40. 

65. Wash.—Smith v. Barber. 166 P. 
873, 97 Wash. 18. 

Equities 

Speclflc performance is granted on 
the strengrth of the plalntifTs equi¬ 
ties and not on the weakness or ab¬ 
sence of defendant's equities.—^Mor¬ 
ris V. Wilson, 49 A.2d 468, 187 Md. 
217. 

66 . Tex.—Oroves v. Whittenbergr, 
Civ.App., 166 SW. 889, affirmed, 
Com.App., 208 S.W. 901. rehearing 
denied 208 S.W. 992. 

67. Ill.—Grant v. Springer, 161 N. 
E. 718, 330 HI. 280. 

68 C.J. p 861 note 92. 

68 . Cal.—^Hovley v. Frank Mellne 
Co.. 267 P. 112, 83 Cal.App. 441. 

Or.—^Ete.ye8 v. Hayes, 174 P. 679, 89 
Or. 630. 


69. N.Y.—Froehlich v. K. W. W. 
Holding Co., 190 N.T.S. 324, 116 
Misc. 276, affirmed 192 N.T.S. 925. 
201 App.Dlv. 825, 

70. Ill.—Chicago Title, etc., Co. v. 
Schwartz, 171 N.E. 169, 339 HL 184. 

71. Ark.—^American Land Co. v. 
Grady, 83 Ark. 660. 

68 C.J. p 851 note 97. 

Against whom relief may be had 
see infra §§ 26-29. 

Who entitled to specific performance^ 
see infra 8S 23-26. 

78. Ill.—Ma(^ V. McIntosh, 64 N.E.. 

1019, 181 HI. 683. 

68 C.J. p 861 note 98. 

73. Ark.—Sproull v. Miles, 102 S.W. 
204, 82 Ark. 456. 

74. Ala.—^Reld v. Allen, 62 So. 801^ 
183 Ala. 582. 

58 C.J. p 861 note X, 

75. Fla.—Miller v. Phillips, 26 So. 
2d 194, 167 Fla. 176—Berlin t. 
Jacobs. 24 So.2d 717, 166 Fla. 773. 

76. Cal.—Goldsworthy v. Dobbins, 
243 F.2d 888, 110 CaLApp.2d 002. 
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As a general rule, specific performance will not 
be granted except tmder circumstances from which 
it clearly appears that proper relief cannot other¬ 
wise be ha<L77 

§ 6. -Existence and Adequacy of Rem¬ 

edy at Law 

a. In general 

b. Damages as remedy 

c. Where defendant insolvent 

a* In General 

Generally, the right to a decree of specific perform¬ 
ance rests on the Inadequateness and Incompleteness of 
the remedy at law, and specific performance of a con¬ 
tract will not 'be granted If there Is an adequate remedy 
at law available to the party seeking relief; but the 
mere existence of a remedy at law la not sufficient to 
defeat a suit for specific performance If the legal rem¬ 
edy Is Inadequate. 

As in the case of other suits involving equity 
jurisdiction, one of the questions considered in de¬ 
termining whether or not equity will grant relief 


in a suit for the specific performance of a contract 
is the existence and adequacy of the remedy at 
lawJ* Accordingly, the right to a decree of specific 
performance rests on the inadequacy and incom¬ 
pleteness of the remedy at law,^® and equity will 
award specific performance because of the inade¬ 
quacy of the remedy at law and because equity can 
do more and complete justice under the drcum- 
stances.8® Hence, like die general rule of equity 
barring relief if there is available an adequate rem¬ 
edy at law, specific performance of a contract will 
not be granted if there is an adequate remedy at 
law available to the party seeking relief,8i although 
in the case of contracts for the purchase and sale 
of realty, the right to specific performance ordinari¬ 
ly does not depend on the inadequacy of the legal 
remedy in the particular case, as discussed infra 
§ 62 . 

The mere existence of a remedy at law is not 
suflEcient to defeat a suit for specific performance 
if the legal remedy is inadequate.^^ The remedy at 
law must be as certain,®^ plain>84 complete,^® ade- 


77. U.S.—Xing Mechanism & Engrl- 
neering Co. v. Western Wheeled 
Scraper Co., C.C.A.I1L, 99 F.2d 546. 

CaL—Wehen v. Lundgaard, 107 P.2d 
491, 41 CaLApp.2d 610. 

ISesnedy In probate court 

In suit for specific performance 
of compromise agreement between 
the parties as to their respective In¬ 
terests in estate of an intestate, 
amended complaint asking that ad¬ 
ministrator of intestate’s estate sub¬ 
sequently appointed by probate court 
be joined as a party defendant and 
ordered to deliver the distributive 
shares of estate to trustee under 
trust Indenture established pursuant 
to agreement was not demurrable on 
ground that plaintiffs had an ade¬ 
quate remedy in probate court—Mac¬ 
Donald V. Gough, 101 N.E;.2d 124, 327 
Mass. 7S9. 

78. Ark.—Orr v. Orr, 177 S.W.2d 
915, 206 Ark. 844. 

Adequacy of remedy as affected by 
subject matter of contracts see In¬ 
fra S§ 62-88. 

Effect of provision for penalty or 
liquidated damages see infra § 51. 

79. Ala—General Securities Corpo¬ 
ration V. Welton, 135 So. 829, 228 
Ala 299. 

Ean.—^In re Hilliard’s Sstata 241 P. 

2d 729, 172 Kan. 552. 

N.J.—Fleischer v. James Drug Stores, 
62 A.2d 383, 1 N.J. 138—Caparell 
V. Goodbody, 29 A.2d 563, 132 N. 
J.Eq. 559—^Magna Mfg. Co. v. .Stna 
Cas. & Sur. Co., 18 A.2d 565, 129 
N.J.Eq. 142. 

Ohio.—Ayres v. Cook, App., 46 N.E.2d 
629, affirmed 43 N.E.2d 287, 140 
Ohio St 281. 


Wyo.—Takahashl v. Pepper Tank & 
Contracting Co., 181 P.2d 889, 68 
Wyo. 330. 

58 C.J. p 852 note 5. 

TexmlaatLoii of Inadequacy 
Where buyer’s remedy at law at 
time of breach of contract of sale 
of corporate stodc was Inadequata 
fact that Inadequacy no longer re¬ 
mained did not affect right to spe¬ 
cific performance.—Parsons v. Lipe, 
286 N.Y.S. 60, 158 Misc. 32, affirmed 
Parsons v. First Trust & Deposit 
Co., 277 N.T.S. 426, 243 App.Div. 681 
and 277 N.T.S. 428, 243 App.Div. 681, 
affirmed 200 N.E. 81, 269 N.Y. 680. 

8a N.J.—Fleischer v. James Drug 
Stores, 62 A.2d 888, 1 N.J. 138. 

58 C.J. p 852 note 6. 

81. IT.S.—Jamison Coal & Coke Co. 
V. Goltra, C.C.A.MO., 143 F.2d 889, 
154 A.L.R. 1191, certiorari denied 
66 S.Ct 122, 323 U.S. 769, 89 L. 
Ed. 615—^Trainor v. Mutual Life 
Ins. Co. Of New York, C.C.A.W1S., 
131 F.2d 895—Xing Mechanism & 
Engineering Co. v. Western Wheel¬ 
ed Scraper Co., C.C.AI11., 59 F.2d 
546—State of Washingrton ex reL 
City of Seattle v. Oregon-Washing- 
ton R. & Nav. Co., D.aWash., 8 
F.Supp. 98. 

Ala.—Wood V. Estes, 189 So. 831, 224 
Ala. 140. 

Ardz.—Shreeve v. Greer, 178 P.2d 
641, 65 Ariz. 35. 

Cal.—Corpus Juris dted in Dunner 
V. Hoover, 111 P.2d 787, 48 Cal.App. 
2d 758. 

Fla.—Amphltrlte Corp. v. City of 
Fort Lauderdale, 3 So.2d 150, 147 
Fla. 497. 


Qa.—Haygood v. Improved Order of 
Samaritans, 195 S.E. 164, 185 Ga. 
847. 

Ky.—^Euntz V. Peters, 150 S.W.2d 
665, 286 Xy. 227. 

Mich.—Laker v. Soverinsky, 87 N. 

W.2d 600, 318 Mich. 100. 

N.H—Bourn v. Duff, 72 A.2d 501, 96 
■N.H. 194—Allbee v. Elms, 37 A.2d 
790, 93 N.H 202. 

Ohio.—Miller v. Dunn, 32 Ohio N.P., 
N.S., 56. 

Or.—Wagner v. Savage, 244 P.2d 161. 
Fa.—Roth V. Hartl, 76 A.2d 583, 366 
Pa. 428—^In re Byrne’s Estate, 186 
A. 187, 122 Pa.Super. 413. 

21 C.J. p 130 note 80—36 aj. p 54 
note 66—68 C.J. p 852 notes 9, 10. 

82. Kan .—Scott v. Southwest Grease 
& Oil Co., 205 P.2d 914, 167 Xan. 
171. 

Mo.—Snip V. City of Lamar, 201 S. 

W.2d 790, 239 Mo.App. 824. 

Pa.—^Peoples-Pittsburgh Trust Co. v. 
Saupp, 182 A. 376, 320 Pa, 138, 103 
AL.R. 844—^Haunstein v. Lewis, 
Com.'Fl., 46 LackJur. 147. 

58 C.J. p 858 note 11. 

83. U.S.—Allen W. BDinkel Dry Goods 
Co. V. Wlchlson Industrial Gas 
Co., aCLAKan., 64 P.2d 881. 

84. Kan.—Scott v. Southwest Grease 
& Oil Co., 205 P.2d 914, 167 ITan. 
171. 

Mo.—Corpus Jorls quoted la Snip v. 
City of La m a r , 201 S.W.2d 790, 798, 
239 Mo.App. 824. 

58 C.J. p 853 note 12. 

85. U.S.—Allen W. Blnkel Dry Goods 
Co. V. Wlchlson Industrial Gas Co., 
C.C.AKan., 64 F.2d 881. 

Xan.—Scott v. Southwest Grease & 
on Co., 205 P.2d 914, 167 Kan. 171, 
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quate^*^ and as practical and efficient to tbe ends 
of justice and to prompt administration^^ as is 
the remedy in equity. Specific performance may 
be granted on the ground that it furnishes the most 
convenient remedy.^s The fact that an action at 
law is barred by limitations does not justify the 
granting of specific performance, if such legal 
remedy was originally adequate.89 

Multiplicity of suits. According to some deci¬ 
sions, the court will not grant specific performance 
merely to save a multiplicity of suits,but it has 
also been held that damages are not adequate, so 
as to preclude specific performance of a contract, 
if full compensation for restdting harm will involve 
plaintiff in multiple litigation, either with several 
different parties or in the form of repeated actions 
against defendants, as discussed infra subdivision b 
of this section. 

Defenses at law. Where plaintiff may obtain full 
relief by the interposition of a defense based on his 
contract to a pending or threatened suit by defend¬ 
ant at law, specific performance will be denied.^i 
It has been held, however, that once equity has 
taken jurisdiction of a suit for the specific per¬ 


formance of a contract, which is a proper sub¬ 
ject of relief, the fact that an action at law is start¬ 
ed by defendant to which a defense could be inter¬ 
posed does not prevent a decree of specific perform- 

ance.®2 

b. Damages as Remedy 

Generally, If the damages which may be recovered 
at law constitute adequate compensation for the breach 
of a contract, equity will not decree specific perform¬ 
ance; but where the legal remedy of damages Is In¬ 
adequate, or Is Insufficient to do complete Justice between 
the parties. It will be no bar to the granting of relief 
by specific performance. 

The principal remedy afforded by courts of law 
for breaches of contract is money damages, and or¬ 
dinarily the giving of damages as a form of relief 
is preferred by the courts to the granting of spe¬ 
cific performance.^^ Hence, if the damages which 
may be recovered at law constitute adequate com¬ 
pensation for the breach, equity will not decree spe¬ 
cific performance.®^ Such damages are said to con¬ 
stitute an adequate remedy when the present value 
of the contract is easily ascertainable.®^ Where, 
however, the legal remedy of damages is inade¬ 
quate,®® or is insufficient to do complete justice be- 


Mo.—Corpiui JiaiM gnoted la Snip v. 
City of liamar, 201 6.W.2d 790, 798, 
239 Mo.App. 824. 

N. J.—Fleischer v. James Drug Stores, 
62 A.2d 383, 1 N.J. 138. 

68 CJ. p 853 note 18. 

86. Kan.—Scott v. Southwest Grease 
& Oil Co., 205 F.2d 914, 167 E:an. 
171. 

Mo.—Corpus Juris gnoted la Snip v. 
City of Liamar, 201 S.W.2d 790, 
798, 239 Mo.App. 824. 

N. J.—^Fleischer v. James Drug Stores, 
82 A.2d 383, 1 N.J. 138. 

Pa.—Gray v. Citizens* Gas Co„ 56 A. 
988, 206 Pa. 303. 

8T. U.S.—Allen W. Hlnkel Dry Goods 
Co. V. Wlchlson Industrial Gas 
Co., C.C.AKan., 64 P.2d 881. 

TTaji- —Scott V. Southwest Grease & 
Oil Co., 206 P.2d 914, 167 Kan. 171. 

Mo.—Corpus Juris guoted la Snip v. 
dty of Lamar, 201 S.W.2d 790, 
798, 239 Mo.App. 824. 

N. J.—^Fleischer v. James Drug Stores, 
62 A.2d 383, 1 K.J. 188. 

58 C.J. p 863 note 16. 

88. Mo.—Corpus Juris guoted la 
Snip V. City of Lamar, 201 S.W.2d 
790, 798,, 239 Mo.App. 824. 

Pa.—Edison Dlum. Co. v. Eastern 
Pennsylvania Power Co., 98 A. 662, 
253 Pa. 457. 

89. - K 3 ;c.-T-Waller v. DemAnt, 1 Dana 
92, 26 AxaD. 134. 

80. K.Y.—^Thompson v. Thompson, 
16'6 N.T.S. 892, 1T8 App.Dlv. 610. 

91. Ga.—Haygood • v. Improved 0;r- 


der of Samaritans, 195 S.E. 164, 
185 Ga. 347. 

58 C.J. p 855 note 39. 

92. Del.—Clough V. Cook, 87 A. 1017, 
10 Del.Ch. 175. 

58 C.J. p 866 note 40. 

93. La.—Pratt v. McCoy, 64 So. 1012, 
128 La. 670. 

Va.—^Porter v. Shaffer, 138 S.B. 614, 
147 Va. 921. 

94. Cal.—Shive v. Barrow, 199 P.2d 
693, 88 Cal.App.2d 838—Sheppard 
V. Banner Food Products, 178 P. 
2d 466, 29 Cal.App.2d 802—Wehen 
V. Lundgaard, 107 P.2d 491, 41 
Cal.App.2d 610—^De Mattos v. Mc¬ 
Govern, 77 P.2d 622, 25 Cal.App.2d 
429. 

Ga.—Christopher v. Whitmire, 34 S. 
E.2d 100, 199 Ga. 280. 

Ill.—^Ingram v. Hammer Bros. White 
Lead Co., 269 IlLApp. 87. 

Ely.—^London Bucket Co. v. Stewart, 
237 S.W.2d 609, 314 Ky. 832. 

La.—^Tri-State Transit Co. of Louisi¬ 
ana V. Sunshine Bus Lines, 160 So. 
411, 181 La. 779—Levin's Auction 
Exchange v. Samuels, App., 28 So. 
2d 340. 

Mass.—^Friend Bros. v. Seaboard 
Surety Co., 56 N.E.2d 6, 316 Mass. 
639, 163 A.L.R. 962. 

—W'emple v, B. F. Good"dch Co., 
12 A.2d 716, 127 N.J.Eg. 333—Wem- 
ple V. B. F. Goodrich Co., 8 A.2d 
326, 126 ]Sr.J.Bg. 220. 

iq-.Y.—Wirth & Hamid Fair Booking 
V. Wirth, 192 N'.B. 297, 266 N.Y. 
214, j reargument denied 193 H.E. 
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296, 266 K.Y. 610—<>lick v. Beer, 
83 N.Y.S.2d 833, 268 AppJllv. 599. 
Ohio.—Mustard v. Cook, App., 84 N. 
K2d 808. 

Tex.—^Bell v. Mansfield Independent 
School Dlst, dv.App., 124 S.W.2d 
866, affirmed 129 S.W.2d 629, 133 
Tex. 403. 

58 C.J. p 863 note 22. 

95. Utah.—Btolloran-Judge Trust Co. 
V. Heath, 258 P. 342. 70 Utah 124, 
64 A.L.B. 368. 

Collectlou of money 

Specific performance Is not appro¬ 
priate remedy for collection of mon¬ 
ey.—Muller V. Muller, 193 N.E. 642, 
266 N.Y. 68—Grosso v. Santori, 283 
N.Y.S. 912, 246 App.Dlv. 766. 

96. U.S.—Kneberg v. H. L. Green 
Co., C.C.A.I11., 89 P.2d 100. 

Mass.—Sanford v. Boston Edison Co., 
66 N.E.2d 1, 816 Masa 631, 156 
A.L.B. 644. 

Mo.—Jones v. Jones, 63 S.W.2d 146, 
833 Mo. 478, 90 A.L.R. 219. 

Neb.—^Taylor v. dark, 10 N.W.2d 495, 
143 Neb. 662, opinion vacated on 
other groimds 13 N.W.2d 621, 143 
Neb. 652. 

N.J.—^Fleischer v. James Drug Stores, 
62 A.2d 388, 1 N.J. 138. 

N.Y.—Chabert v. Robert & Co., 76 
N.Y.S.2d 400, 278 App.Dlv. 237. 

N.D.—Corpus Juris dted In O’Con¬ 
nor V. Immele, 43 N.W.2d 649, 664. 
68 C.J. p 853 note 24. 

Jkltemativo action 

An action for specific performance 
is the alternative for an action in 
damages in a proper instance.---Taka- 



SPECIFIC PERFORMANCE 


81 O.J.S. 


6 


tween Iflie parties,it will be no bar to the grant¬ 
ing of relief by specific performance, or as other¬ 
wise stated, where the injury from the failure to 
perform the contract is peculiar in its nature and 
damages cannot be estimated with any degree of cer¬ 
tainty and no other adequate remedy is afforded at 
law, specific performance will be granted.^8 An 
obligation may not be specifically enforced merely 
because no damages are recoverable for its breach.^^ 

In determining whether adequate damages may 
be recovered in an action at law so as to bar spe¬ 
cific performance, the inquiry is whether the award 
of damages will put the injured party in a situation 
as beneficial to him as if the agreement were spe¬ 
cifically enforced.^ An action for damages is an 
inadequate remedy where there is no method by 
which the amount of damages can be accurately 
computed or ascertained,^ as where the damages are 
speculative.* Also, damages are not adequate, so 
as to preclude specific enforcement of a contract, 
if full compensation for resulting harm will in¬ 
volve plaintiff in multiple litigation, either with 
several different parties or in the form of repeated 
actions against defendants.^ 

e. Where Befendant Insolvent 

It has bsen both affirmed and denied that the in¬ 
solvency of the defendant of Itself renders a remedy 


at law for damages so Inadequate as to warrant a de¬ 
cree for specific performance In spite of the existence 
of the legal remedy. 

It has been both affirmed® and denied® that the 
insolvency of defendant of itself renders a remedy 
at law for damages so inadequate as to warrant a 
decree for specific performance in spite of the ex¬ 
istence of the legal remedy; certainly such insol¬ 
vency is a circumstance to be considered in deter¬ 
mining the jurisdiction of equity in the matter,^ 
so that, combined with some other cause for equita¬ 
ble intervention, it may become a potent or even 
controlling factor.® Insolvency of defendant has 
been held to be a ground for refusing specific per¬ 
formance in that otherwise enforcement of the 
contract would be creating a preference to one cred¬ 
itor over another.® In some of the cases apparent¬ 
ly supporting the rule that the fact that damages 
cannot be collected because of defendant’s insol¬ 
vency is a ground for relief, the insolvency was 
not the only ground present^® Under some statutes, 
the court may not refuse specific performance of 
a contract on the ground that the party seeking en¬ 
forcement has an adequate remedy in damages, un¬ 
less the party resisting the enforcement shows that 
he has property from which such damages may be 
made, or gives bond as provided.li 


liaslU V. Pepper Tank & Contracting 
Co., 181 P.2d 889, 68 Wyo. 880. 

;97. U.S.—^Daniels v. Brown Shoe 
Co., CC.A.Maas., 77 F.2d 899. 

Fla.—^Tates v. St Johns Beach De¬ 
velopment Co., 160 So. 197, 118 Fla. 
788. 

3Cy.—^DutC V. Chaney, 164 S.W.2d 483, 
291 Ely. 808. 

J^.D.—Oorpns Juris dted In O’Connor 
V. Immele, 48 N.W.2d 649, 664. 

'68 C.J. p 858 note 26. 

.Jnsnflldent redress 

Equity will compel specific per¬ 
formance of contract where a Judg- 
iment for damagres would fall short 
of redress which plalntilTs situation 
•demands, such as where by nonper¬ 
formance of contract plaintiff will be 
grreatly embarrassed and Impeded In 
ihis business plans or in a loss of 
profits which a Jury cannot esti¬ 
mate with any degree of certainty.— 
IVehen v. Lundgaard, 107 P.2d 491, 
41 Cal.App.2d 610. 

:SabJeet matter of special nature or 
peonllar value 

Equity has Jurisdiction to grant 
apeclflo performance of contract 
where subject matter thereof is of 
■such special nature or peculiar value 
that damages ascertained by legal 
rules would not be Just and reason¬ 
able substitute for, or representa¬ 


tive of, subject matter In hands of 
party entitled to its benefit—^Fleisch¬ 
er v. James Drug Stores, 62 A.2d 888, 
1 N.J. 188. 

98. IT.S.—^Fraser v. Glelst D.C.Pa., 

I 1 F.R.D. 267. 

Cal.—Wehen v. Lundgaard, 107 P.2d 
491. 41 Cal.App.2d 610. 

Fla.—^Taylor v. Florida., etc., R. Co., 
47 So. 674, 64 Fla. 686, 127 Am.S.R. 
156, 16 Li.R.A.,N.S.. 807, 14 AnruCas. 
472. 

N.J.—^Fleischer v. James Drug Stores, 
62 A.2d 383, 1 N.J. 138. 

99. U.S.—^Murray v. Roberts, C.C.A. 
N.T., 103 F.2d 889, certiorari dis¬ 
missed 60 S.Ct 1106, 811 U.S. 720, 
85 L.Ed. 469, and Murray v. City 
of New York, 60 S.Ct 1106, 311 U. 

S. 720, 86 L.Ed. 469. 

1. N.J.—^Fleischer v. James Drug 
Stores, 62 A.2d 383, 1 N.J. 138. 

8. N.J.—^Fleischer v. James Drug 
Stores, supra. 

58 C.J. p 864 note 27. 

VThere value of obligation cannot 
be estimated with any degree of cer¬ 
tainty, damages for the breach there¬ 
of cannot be ascertained, and the 
remedy at law is inadequate.—Smith 
V. Nyburg, 16 P.2d 493, 136 Kan. 
672—58 C.J. p 864 note 27 [a]. 

Si TJ.S.—^Texas Co. v. Central Fuel 
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OU Co., Okl.. 194 F. 1, 114 C.C.A. 

21 . 

4, Mass.—Sanford v. Boston Edison 
Co., 56 N.B.2d 1, 816 Mass. 631, 
166 A.L.R. 644. 

6. W.Va.—^Hogg v. McGuffln, 68 S.E. 
41, 67 W.Va. 466, 31 L..R.A..N.S.. 
491. 

68 C.J. p 854 note 31. 

6. Neb.—Union Co-op. Co. v. Adolf- 
son, 171 N.W. 902, 103 Neb. 394. 

68 C.J. p 854 notes 32, 37 [b]. 

7. U.S.—Corpus Juris cited In Jam¬ 
ison Coal & Coke Co. v. Goltra, 
C.C.A.Me., 148 F.2d 889, 894, 154 
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Q 7. - Other Remedy Provided by Statute 

Generally, relief by specific performance will not be 
granted where another adequate statutory remedy Is 
available to the plaintiff. 

Generally, where another adequate remedy is 
available to plaintiff by reason of some statutory 
enactment, he cannot seek relief by specific per- 

formance.i2 

§ 8. -Adequate Remedy Provided in Con¬ 

tract 

Where the contract Itself has provided an adequate 
remedy for Its own enforcement, which remedy is more 
suitable to the case than specific enforcement, equity 
will withhold Its aid. 

Where the contract itself has provided an ade¬ 
quate remedy for its own enforcement, which reme¬ 
dy is more suitable to the case than specific perform¬ 
ance, equity will withhold its aid, *18 but where de¬ 
fendant has expressly revoked the contract and the 
remedies specified as available to plaintiff, the lat¬ 


ter need not exhaust such contract remedies be¬ 
fore resorting to a suit for specific performance.^^ 
A remedy provided for in the contract will not pre¬ 
vent specific performance if the remedy is inade- 
quate.i5 

§ 9. Discretion of Court 

a. In general 

b. Limitations on discretion 

c. Relief granted or refused as matter of 
course 

a. In General 

The specific performance of a contract by a court of 
equity Is not a matter of absolute right In the parties 
demanding It, but Is a matter of grace, applications for 
such relief being addressed to the sound discretion of 
the court. 

As a general rule, the specific performance of 
a contract by a court of equity is not a matter of 
absolute right in the parties demanding it,^® but 


la. U.S.—^Moreschl v. Mosteller, D. 

C.Pa., 28 F.Supp. 613. 

58 G.J. p 856 note 42. 

13. Ark.—Continental Oil Co. v. City 
of Fort Smith, 88 S.W.2d 60, 191 
Ark. 814. 

-Minn.—^Raymond v. McKenzie, 19 N. 

W.2d 423, 220 Minn. 234. 

58 C.J. p 855 note 44. 

Effect of stipulation for liquidated 
dama^res or penalty see 4nfra S 61- 
mtent of parties 

Where contract for sale of realty 
provided for three alternative reme¬ 
dies to be pursued by vendor on de¬ 
fault by purchaser, which were Judg:- 
ment at law, or option to declare con¬ 
tract void and retain amounts i>aid 
as damagres, or foreclosure as in equi¬ 
ty, all of which, under law of state in 
which property was located, were ei¬ 
ther inconsistent with remedy of 
specific performance or furnished pro¬ 
cedure less onerous, vendor could not 
maintain bill for specific perform¬ 
ance, since contract manifested par¬ 
ties* intent to exclude remedy of 
specific performance.—Coral Gables 
V. Patterson, 181 So. 236, 236 Ala. 
201 . 

14. Wls.—^Dells Paper, eta, Co. v. 
Willow River Lumber Co., 173 N. 
W. 317, 170 Wis. 19. 

68 CJ. p 855 note 45. 

15. Cal.—Shannon v. Cavanaugrb, 107 
P. 574, 12 Cal.App. 484. 

58 C.J. p 855 note 46. 
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516—Devine v. Zimmerman, C.C.A. 
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vater, C.CJLM 0 ., 129 F.2d 494, 
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Iowa.—^Pazawich v. Johnson, 39 N.W. 
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the grant of specific performance is a matter of I dressed to the sound discretion of the court.^^ 
grace ,17 and applications for such relief are ad- ' grant of specific performance is a matter for the 
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414, 237 Iowa 628—DeJong v. Huy- 
ser. 11 N.W.2d 566, 233 Iowa 1315 
—In re Johnson's Estate^ 10 N.W. 
2d 664, 233 Iowa 782, 148 A.L.R. 748 
—Staly V. McNemey, 10 N.W.2d 
684, 233 Iowa 1066—First Trust 
Joint Stock Land Bank v. Resh, 
285 N.W. 192, 226 Iowa 780—Hotz 
V. Equitable Life Assur. Boo, of 

U. S., 276 N.W. 413, 224 Iowa 662— 
Baker v. Fowler, 247 N.W. 676, 215 
Iowa 1157. 

Kan.—^In re Davis* Estate, 237 P.2d 
396, 171 Kan. 606—^Troutfetter v. 
Backman, 193 P.2d 201, 165 Kan. 
186—^Bahney v. Gross, 10 P.2d 844, 
186 Kan. 446—Whitlow v. Board of 
Education of City of Council Grove, 
196 P. 772, 108 Kan. 604. 

Ky.—Calhoun v. Everman, 242 S.W. 
2d 100—^Morgan v. Wible, 236 S.W. 
2d 472, 314 Ky. 564—^Long v. Reiss, 
160 S.W.2d 668, 290 Ky. 198—Kuntz 

V. Peters, 160 S.W.2d 665, 286 Ky. 
227—^Roberts v. Babb, 137 S.W.2d 
1112, 282 Ky. 151—^Asher v. Asher, 
129 S.W.2d 652, 278 Ky. 802—Mil¬ 
ler V. Prater, 100 S.W.2d 842, 267 
Ky. 11—^Brown v. Commonwealth 
ex rel. State Highway Commission, 
82 S.W.2d 770, 269 Ky. 631—FAulk- 
ner v. Dennlston, 63 S.W.2d 286, 
250 Ky. 873—Sampson v. Cotton- 
glm, 61 S.W.2d 309, 249 Ky. 670— 
Williamson v. Ingram, 49 S.W.2d 
1005, 243 Ky. 749. 

La.—^Reuter v. Succession of Reuter, 
19 So.2d 209, 206 La. 474—^Baton 
Rouge Bldg. Trades Council v. T. 
L. James & Co., 10 So.2d 606, 201 
La. 749—Tii-State Transit Co. of 
Louisiana v. Sunshine Bus Lines, 
160 So. 411, 181 L€U 779. 

Me.—Dunham v. Hogan, 66 A.2d 550, 
143 Me. 142. 

Md.— Vary v. Parkwood Homes, 86 
A 2d 727—Suburban Realty Co. v. 
Hoemer, "81 A-2d 647—Barranco v. 
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I Kostens, 54 A2d 326, 189 Md. 94— 
Fortin v. WUensky, 63 A2d 266, 142 
Me. 372—Smith v. Biddle, 52 A2d 
473,188 Md. 315—Doering v. Fields, 
50 A2d 568, 187 Md. 484—Morris 
V. Wilson, 49 A2d 458, 187 Md. 217 
—^Housing Engineering Co. v. Da¬ 
vid M. Andrew Co., 40 A2d 868, 184 
Md. 290—Taussig v. Van Deusen, 
37 A2d 915, 183 Md. 436—Soehn- 
lein V. Pumphrey, 87 A2d 843, 183 
Md. 334—^McKeever v. Washington 
Heights Realty Corp., 37 A2d 306, 
183 Md. 216—Joyce v. Dillon Prop¬ 
erties, 29 A2d 273, 181 Md. 664— 
Suburban Garden Farm Homes 
Corp. V. Adams, 188 A 808, 171 
Md. 212—Collin v. Wetzel, 161 A 
18, 168 Md. 194. 

Mass.—Widebeck v. Sullivan, 99 N.E. 
2d 165—^Exchange Realty Co. v. 
Bines, 18 N.E.2d 425, 302 Mass. 93 
—^Economy Grocery Stores Corpo¬ 
ration V. McMenamy, 195 N.E. 747, 
290 Mass. 649—^Lonergan v. High¬ 
land Trust Co., 192 N.R 34, 287 
Mass. 650—^McCormick v. Proprie¬ 
tors of Cemetery of Mt. Auburn, 
189 N.E. 585, 285 Mass. 548—Lin¬ 
den Park Garage v. Capital Laun¬ 
dry Co., 18.7 NJB3. 849, 284 Mass. 454. 

Mich.—^Foshee v. Krum, 52 N.W.2d 
358, 832 Mich. 636—Fisk v. Fisk, 44 
N.W.2d 184, 828 Mich. 670-^Slater 
V. Edgley, 44 N.W.2d 145, 828 Mich. 
689—Schultz V. Silver, 35 N.W.2d 
883, 828 Mich. 454—^Bartos v. Czer- 
winski, 34 N.W.2d 566, 323 Mich. 
87—Rose V. Gilbert, 31 N.W.2d 690, 
820 Mich. 465—Laker v. Soverin- 
sky, 27 N.W.2d 600, 818 Mich. 100 
—^Mahon v. Sahratlon, 17 N.W.2d 
753, 310 Mich. 568—Czelzler v. 
Radke, 15 N.W.2d 665, 309 Mich. 
349—Higbie v. Higbie, 11 N.W.2d 
248, 806 Mich. 677—^MacGlashan v. 
Harper, 1 N.W.2d 30, 299 Mich. 662 
White V. Walper, 299 N.W. 827, 299 
Mich. 109, 136 AL.R. 259—Stecker 

V. Silverman, 293 N.W. 703, 294 
Mich. 422—Policha v. Voss, 290 N. 

W. 881, 292 Mich. 494—Carrier v. 
Prover, 290 N.W. 829, 292 Mich. 868 
—^Lutz V. Dutmer, 282 N.W. 431, 
286 Mich. 467—Walters v. Durbin, 
268 N.W. 746. 276 Mich. 680—Sni¬ 
der V. Schaifer, 267 N.W. 791, 276 
Mich. 92—Keys v. Hopper, 259 N. 
W. 319, 270 Mich. 604—Woods v. 
Johnson, 253 N.W. 257, 266 Mich. 
172—Matthews v. Plymouth Com¬ 
munity Hotel Co., 261 N.W. 372, 
265 Mich. 309. 

iVTinn- —Schultz V. Brennan, 262 N.W. 
877, 195 Minn. 801. 

Miss.—Everett v. Hubbard, 25 So.2d 
768, 199 Miss. 857. 

Mo.—Kludt V. Connett, 168 S.W. 2d 
1068, 350 Mo. 793, 145 AL.R. 1014 
—Hunter v. Lafferty, 162 S.W.2d 
842—Ver Standig v. St Louis Un¬ 
ion Trust Co., 129 S.W.2d 906, 844 
Mo. 880—^Railway Exchange Bldg. 
V. Light & Development Co.,. 107 
S.W.2d 59, 341 Mo. 884—StibaJ v. 
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court’s discretion smd not of right, although a l^pal | contract is shown to exist,the terms of which are 


Nation, 98 S.W.2d 724—Selle v. Sel- 
le. 88 S.W.2d 877, 337 Mo. 1234— 
Frederich v. Union Electric Llglit 
& Power Co..-82 S.W.2d 79, 336 Mo. 
1038—^RockhlU Tennis Club of 
Kansas City v. Volker, 56 S.W.2d 
9, 331 Mo. 947—Snip v. City of La¬ 
mar, 201 S.W.2d 790, 239 Mo«A.pp. 
824—Ck>rpiis Juris cited in Hack- 
barth v. Oibstine, App., 182 S.W. 
2d 113, 118. ' 

Neb.—Johnson t. Norton, 42 N.W.2d 
622, 152 Neb. 714—Corpus Juris 
cited In O’Brien v. Flcke, 27 N.W. 
2d 403, 407, 148 Neb. 369—Garslck 
▼. Dehner, 15 N.W.2d 236, 145 Neb. 
73—Beard v. Morgran, 10 N.W.2d 
263, 143 Neb. 603—Wilest v. 

Pounds, 8 N.W.2d 211, 142 Neb. 882 
—Bauer v. Bauer, 286 N.W. 565, 136 
Neb. 329-^ate v. Krentz. 257 N. 
W. 496, 128 Neb. 68—Wlneberg* v. 
Baker. 243 N.W. 122, 123 Neb. 411 
—J. H. Melville Lumber Co. v. 
Welpton Lumber Co., 286 N.IW. 488, 
121 Neb. 370. 

N.H.—Bourn v. JDufC, 72 A.2d 501, 96 
N.H. 194. 

N.J.—Cline v. Kurzwell, 58 A.2d 281, 
141 N.J.Eq. 508, afimed 64 A.2d 
66, 1 N.J. 407—Warner v. Giron, 68 
A.2d 98, 141 N.J.Eq. 493—Beck v. 
Edwards & Lewis, 67 A.2d 469, 141 
N.J.Ba. 326—Carlucclo v. 607 Hud¬ 
son Street Holding Ca, 62 A.2d 66, 
139 N.JJSQ. 481, affirmed 57 A.2d 
462, 141 N.J.E<i. 449—Hawllns v. 
Trevethan, 50 A.2d 852, 139 N.J.Bq. 
226—Al-Sco Realty Co. v, Subu]> 
ban Apartment Corp., 48 A.2d 838, 
138 N.J.EQ. 497, affirmed 56 A-2d 
296, 141 NJ.Eq. 40—Mayo v. Borov¬ 
sky, 39 A-2d 232, 135 N.J.Eq. 447— 
Bahr v. Breeze Corporations, 8 A-2d 
185, 126 N.J.Eq. 124, affirmed 12 
A-2d 678, 127 N.J.Eq. 267—Vander- 
made v. Appert, 5 A.2d 868, 126 N.J. 
Bq. 366—Michelonl v. Troy Hills, 
187 A. 168, 121 N.J.Eq. 117—Jaeger 
V. Ridgewood Park Estates, 186 A. 
724, 120 N.J.Eq. 620—New York 
Joint Stock Land Bank of Roches¬ 
ter V. Tomarchio, 176 A, 133, 117 
N.J.Eq. 435—Hemhauser v. Hem- 
hauser, 158 A. 762, 110 N.J.Eq. 77— 
Harrington v. Heder, 168 A. 496, 
109 N.J.Eq. 628—^Bowen v. Pursel, 
166 A 649, 109 N.XEq. 67—Vacca 
V. Wilkens, 164 A 842, 108 N.J.Eq. 
331—American Plaster Drill Co. v. 
Francisco, 164 A 724, 108 N.J.Bq. 
328—^Panco v. Rogers, 87 A2d 770, 
19 N.J.Super. 12. 

N.T.—LIpschutz V. Cutwlrth, 106 N. 
E.2d 8, 304 N.Y. 58—Gllck v. Beer, 
83 N.Y.S.2d 833, 263 App.Dlv. 599 
—Kew Gardens Corp. v. Clro’s 
Plaza^ 26 N.Y.S.2d 558, 261 App. 
Dlv. 676—^Mongaup Val. Co. v. Ny- 
amco Associates, 289 N.Y.S. 221, 
247 App.Dlv. 694—IKlelblnskl v. Slt- 
ko, 87 N.Y.S.2d 277, 194 Mlsc. 408— 
Montano Klmmel, 67 N.Y.S.2d 


281, 185 Mlsc. 165—^McQuade v. 
Stoneham. 256 N.Y.S. 431, 142 Mlsc. 
942, affirmed 262 N.Y.S. 966, 238 
App.Dlv. 827, reargniment denied 
263 N.Y.S. 948, 239 App.Dlv. 778, 
and reversed on other grounds 189 
NJEj. 234, 263 N.Y. 323, reargnment 
denied 191 N.B. 614, 264 N.Y. 460— 
Partlow V. Mulligan, 76 N.Y.S.2d 
181—Micclo V. Steiglitz, 66 N.Y.S. 
2d 436—O’Brien v. Kennedy, 63 
N.Y.S.2d 666, affirmed 70 N.Y.S.2d 
681, 272 App.Dlv. 787, reargument 
and appeal denied 72 N.Y.S.2d 678, 
272 App.Dlv. 960—Guokas v. Bls- 
hara, 67 N.Y.S.2d 588—Enfeld v. 
Diamond, 61 N.Y.S.2d 118—Bourl- 
anoir V. Metropolitan Life Ins. Co., 
29 N.Y.S.2d 60, affirmed 82 N.Y.S. 
2d 129, 263 App.Dlv. 802. 

N.D.—Arhart v. Thompson, 26 N.W. 
2d 523, 75 N.D. 189. 

Ohio.—^Robertson v. Robertson, App., 
67 N.E.2d 108—^Finance Corp. v. 
Doemberg, 32 Ohio N.P.,N.S., 441. 

Okl.—Atteberry v. Aulick, 231 P.2d 
993, 204 Okl. 640—Powell v. Moore, 
231 P.2d 696, 204 Okl. 606—Mat¬ 
thews V. Stovall, 216 P.2d 975, 203 
Okl. 108—^Boehs v. Adelman, 188 
P.2d 196, 199 Okl. 640—McCubbins 
V. Simpson, 98 P.2d 49, 186 Okl. 
417—Garvls v. Claybrook, 91 P.2d 
82, 186 Okl. 241—Kinnett v. Good- 
no, 41 P.2d 824, 170 Okl. 620. 

Or.-Perez v. Potter, 170 P.2d 848, 
179 Or. 123—^Temple Enterprises v. 
Combs, 100 P.2d 613, 164 Or. 183, 
128 AL.R. 856—Haiils v. Creven, 
91 P.2d 802, 162 Or. 1. 

Pa.—^Duc v. Struckus, 26 A2d 897, 
345 Pa. 66—In re Frederick’s Es¬ 
tate, 41 A2d 59, 166 Pa.Super. 647 
—KUey V. Baker, 27 A2d 478, 160 
Pa.Super. 248—^In re Byrne’s Es¬ 
tate, 186 A 187, 122 PaSuper. 413 
—^Reilly v. City Deposit Bank & 
Trust Co., 179 A 886, 118 PaSuper. 
222, reversed on other grounds 186 
A 620, 322 Pa 677—^In re Emig’s 
Estate, 37 PaDist&Co. 128, 63 
York Leg.Re<x 117—^Martens v. Mc¬ 
Ginnis, CoiaPL, 45 LackJur. 117. 

R. L—Flnkelsteln v. Tateosian, 76 A 
2d 29. 77 R.L 115—Gilman v. Mur¬ 
phy, 21 A2d 272, 67 R.I. 149. 

S. C.—Flowers v. Roberts, 66 S.E.2d 
612, 220 e.C. 110—Samuel v. Young, 
51 S.E.2d 867, 214 S.C. 91—Masonic 
Temple v. Ebert, 18 S.E2d 684, 199 
S.C. 5—^Mitchum v. Mitchum, 190 
S.E. 104, 183 S.C. 76—Ryan v. Barn¬ 
well, 178 S.B. 346, 176 S.C. 78. 

Tenn.—T. J. Moss Tie Co, v. Hill, 235 
S.W.2d 687, 191 Tenn. 582—Saun¬ 
ders V. Davis, 220 S.W.2d 883, 81 
Tenn.App. 674—^Dawkins v. Koch, 
12 TennApp. 220—Tennessee Cot¬ 
ton Growers Ass’n v. Hanson, 2 
TennApp. 118—^Richardson v. Bris¬ 
tol Land & Improvement Co., 1 
TennApp. 671. 


Clv.App., 162 S.W.2d 488, error re¬ 
fused. 

Vt—Sparrow ▼. Clmonettl, 58 A 2d 
876, 116 Vt 292. 

Va—^Bond v. Crawford, 69 S.E.2d 470, 
193 Va 487—Clay v. Landreth, 45 
S.B.2d 876, 187 Va 169, 175 AL.R. 
1047—^Bolling v. B:ing Coal Thea¬ 
tres, 41 S.E.2d 59, 185 Va 991— 
Mitchell V. Wayave, 40 S.E.2d 284, 
185 Va 679—Christianson v. Brosi- 
us, 37 S.E.2d 60, 184 Va 958— 
Griscom v. Childress, 31 S.E.2d 309, 
183 Va 42—Corpus Juris cited in 
Chesapeake & O. Ry. Co. v. Douthat 
10 S.E.2d 881, 885, 176 Va 244— 
Adams v. Snodgrass, 7 S.E.2d 147, 
176 Va 1—^Etarris v. Citizens BotiTt 
& Trust Co., 200 S.E. 652, 172 Va 
111—Corpus Jtuls cited is. First 
Nat Exchange Bank of Roanoke 
V. Roanoke OH Co., 192 S.E. 764, 
771, 169 Va 99—Dobble v. Sears, 
Roebuck & Co., 180 S.E. 289, 164 
Va 464, 107 AL.R. 1026. 

Wis.—^Helbig v. Bonsness, 277 N.W. 
634, 227 Wis. 62, 115 AL.R. 873— 
Johnson v. MdKeon, 261 N.W. 226, 
213 Wis. 858—Wisconsin Cream¬ 
eries V. Sheboygan Dairy Products 
Co., 243 N.W. 498, 208 Wis. 444— 
Douglass V. Ransom, 237 N.W. 260, 
205 Wis. 439. 

Wyo.—Takahashi v. Pepper Tank & 
Contracting Co., 181 P.2d 339, 158 
Wyo. 330. 

58 C.J. p 857 note 50. 

Elements, conditions, and incidents 
In taking Jurisdiction in specific 
performance, the court of equity 
within its discretion the granting or 
denying of the remedy depending on 
elements, conditions, and incidents 
which it regards as essential to the 
determination of its particular mode 
of relief.—^Fidelity Chemical Prod¬ 
ucts Corporation v. Rublno, 61 A2d 
8, 142 N.J.Eq. 671, reversed on other 
grounds 63 A2d 539, 1 N.J.Super. 184. 

19. Cal.—Corpus Juris dted in 
Mills V. Skaggs, 149 P.2d 204, 206, 
64 Cal.App.2d 666—Lind v. Baker, 
119 P.2d 806, 48 CalApp.2d 234. 
58 CJ. p 859 note 61. 

The principles of ethics have great¬ 
er weight in an action seekdng ex¬ 
traordinary and discretionary reme¬ 
dy of specific performance than in 
action for rescission, and contracts 
valid at law and sufficient for recov¬ 
ery of damages are not necessarily 
specifically enforceable.—^Eisenbels v. 
ShllUngton, 159 S.W.2d 641, 849 Mo. 
108. 

Besclsslon or cancellation 

(1) Specific performance Is fre¬ 
quently refused, although the de¬ 
fense is not such as would warrant 
the rescission or cancellation of the 
contract at the suit of defendant.— 
Ctorpus Juris dted in Mills v. Skaggs, 
149 P.2d 204, 206, 64 CalApp.2d 656 


Tex.—W. K. Ewing Co. r. Krueger, 
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clear, certain, and unambiguous,^® even where the 
contract was entered into fairly and honestly^i 
without the presence of fraud.22 It has been held 
that the remedy is discretionary even with respect 
to contracts in which the remedy is ordinarily in¬ 
voked,^3 and even though a legal right to damages 
for a breach of contract .may exist 24 

The general rule that the granting of specific 
performance is a matter within the discretion of 
the court is frequently stated and applied in con¬ 
nection with defenses interposed to the application 
for relief, such as plaintiffs fraud or misrepresenta- 
tions26 or defendant's mistake or where the con¬ 
tract is incomplete or uncertain where enforce¬ 
ment of the contract in specie would be detrimental 
to the public welfare where the contract or the 
remedy lacks mutuality ;2d and where plaintiff has 
been guilty of laches.®® 

Discretion, it has been said, must be used in de¬ 
termining whether the legal remedy is inadequate, 
and whether the acts of part performance of a pa¬ 
rol contract are sufficient®® Other defenses which 
are said to involve the exercise of discretion, some 
of them purely legal, are that the vendee plaintiff 
has elected to pursue his legal remedy for dam¬ 
ages;®® that the decree would call for an undue 
amount of supervision by the court ;®4 nonperform¬ 


ance by plaintiff;®® that time is essential;®® that 
the contract has been abandoned;®*^ that the con¬ 
tract is a breach of trust;®® or that the transaction 
is based on an illegal consideration.®® Where the 
gpround of defense is the unfairness of the con¬ 
tract or the hardship of the remedy of specific 
performance, the court frequently exercises a dis¬ 
cretion in the truest sense, since the great variety 
in the forms of unfairness and of hardship which 
have arisen for the consideration of the courts has 
prevented the establishment of many special rules 
or lines of precedent^® 

The general rule that the remedy is discretionary 
is sometimes used loosely in the sense that care and 
discrimination must be used in weighing the evi- 
dence.4i 

b. Limitations on Discretion 

The discretion of a court of equity with respect to 
the grant of specific performance Is subject to limita¬ 
tions In that such discretion Is not an arbitrary or 
capricious one but Is a sound judicial or legal discre¬ 
tion, controlled and regulated by established usages and 
principles of equity; and relief is to be granted or 
denied according to the circumstances of each partic¬ 
ular case. 

Under the general rule that specific performance 
is a discretionary remedy, the discretion of the court 
is subject to limitations.^® It is not an arbitrary 


—Lind V. Baker, 119 P.2d 806, 48 
Cal.App.2d 234—58 C.J. p 859 note 
51 [a]. 

(2) The court may. In its discre¬ 
tion, refuse specific performance of 
an asreement which cannot be re- 
crarded as rescinded.—Cowen v. Sal¬ 
mon, 13 So.2d 190, 244 Ala. 285. 

20. Fla.—Todd v. Hyzer, 18 So.2d 
888, 154 Fla. 702. 

ni.— Holsz V. Stephen, 200 N.E. 601, 
362 m. 527, 106 A.L..K. 737. 

58 CJ. P 859 note 52. 

21. N.D.—^Arhart v. Thompson, 26 
N.W.2d 623, 76 N.D. 189—Beebe v. 
Hanson, 169 N.W. 31, 40 N.D. 569. 

22. Ky.—Cornett v. Kentucky Rdver 
Coal Co., 196 N.W. 149, 175 Ky. 718. 

23. Mich.—Gibb v. Mintline, 141 N. 
W. 638, 175 Mich. 626. 

24. Mo.—^Eisenbeis v. Shillington, 
159 S.W.2d 641, 349 Mo. 108. 

58 C.J. p 859 note 56. 

25. N.J.—Warner v. Giron, 58 A.2d 
98, 141 N.J.EQ. 493. 

68 C.J. p 864 note 85. 

FYaud or misrepresentation as a de¬ 
fense see infra 9 43. 

26. Md.—Somerville v. Coppasre, 61 
A. 318, 101 Md. 619. 

58 C.J. p 864 note 86. 

Mistake as defense see Infka i 42. 


27. Md.—Offutt V. Offutt, 67 A. 188, 
106 Md. 236, 124 Am.S.R. 491, 12 L. 
ll.A.,N.S., 232. 

58 CJ. p 864 note 87. 

Incompleteness or uncertainty of con¬ 
tract see infra §9 31, 82. 

28. N.Y.—^Bourianoff v. Metropolitan 
Life Ins. Co., 29 N.T.S.2d 50, af¬ 
firmed 32 N.T.S.2d 129, 263 App.Ddv. 
802. 

58 C.J. p 864 note 88. 

Public welfare see infra 9 20- 

29. Neb.—^Hocter-Johnson Co. v. 

Billings, 91 N.W. 188, 66 Neb. 214. 

58 C.J. p 864 note 89. 

Want of mutuality see infra 99 1®- 
13. 

30. Va.—^Bolling v. King Coal Thea¬ 
tres, 41 S.B.2d 69, 186 Va. 991— 
Dobbie v. Sears, Hoebuck & Co., 
180 S.B. 289, 164 Va. 464, 107 A.L.R. 
1026. 

68 C.J. P 864 note 90. 

31. U.S.—^Marthinson v. Elng, Ga-, 
150 F. 48, 82 aC.A. 860. 

jr.T.—Goddard v. American Queen, 
61 N.T.S. 183, 44 App.Div. 464. 
Adequacy of remedy see supra 9S 
5-6. 

32. Ind.—^Ash V. Daggy, 6 Ind. 269. 
iq-.j.—Smith V. McVeigh, 11 N.J.Bq. 

239. 


33. m.—Sutton V. Miller, 76 N.BI 
838, 219 Ill. 462. 

34. Ky.—^Edelen v. Samuels, 103 S. 
W. 360, 126 Ky. 295, 31 Ky.L.. 731. 

35. Ky.—^Turner v. Clay, 8 Bibb 52. 

36. Mo.—Hollmann v. Conlon, 45 S. 
W. 276, 143 Ma 369. 

37. N.C.—Herren v. Rich, 95 N.C 
600. 

38. U.S.—Jones v. Byrne, C.C.Ark., 
149 F. 457, reversed on other 
grounds 159 F. 821, 90 C.O.A. 101. 

39. U.S.—Washington Irr. Co. v. 
Krutz, Wash., 119 F. 279, 66 0.04. 
1 . 

40. Or.—Wetherby v. Griswold, 147 
P. 388, 75 Or. 468. 

58 C.J. p 865 note 4. 

41. Wla—Dewey v. Spring Valley 
Land Co., 73 N.W. 565, 98 Wis. 83. 

58 C.J. p 865 note 4. 

42. m.—Classen v. Ripley, 98 N.E.2d 
868, appeal transferred 95 N.E. 
2d 454, 407 Ill. 350. 

Ky.—^Roberts v. Babb, 137 S.W.2d 
1112, 282 Ky. 151. 

Neb.—^Beard v. Morgan, 10 N.W.2d 
258, 143 Neb. 503. 

S.C.—Holly Hill Lumber Co. v. Mc¬ 
Coy, 28 S.E.2d 372, 201 8.0 427. 
68 OJ. P 869 note 67. 
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or capricious discretion,^* or a personal one,^^ but | and regulated by established usages and principles 
a sound judicial or legal discretion,controlled | of equity and relief is to be granted or denied 


43. U.S.—General Am. ILlfe Ins. Co. 

V. Natcmtoches OU MUl, C.C.A.L.a., 
160 F.2d 140—Coral Gables v. 
Payne, C.C.AS.C., 94 F.2d 593. 

Ala.—Cowen v. Salmon, 13 So.2d IffO, 
244 Ala. 285. 

Iowa.—^In re Johnson's Estate, 10 N, 

W. 2d 664, 233 Iowa 782, 148 A.L..H. 
748—Staly v. McNerney, 10 N.W. 
2d 684, 233 Iowa 1065. 

Ky.—Kuntz v. Peters, 160 S.W.2d 
666, 286 Ky. 227. 

Md.—^Barranco v. Kostens, 54 A.2d 
326, 189 Md. 94—Housing Englneer- 
Ingr Co. V. David M. Andrew Co., 
40 A.2d 368, 184 Md. 290—Soehnleln 

V. Pumphrey, 37 fL2d 843, 183 Md. 
834—^M cKeever v. Washlngrton 
Helgrhts Realty Corp., 37 A.2d 305, 
183 Md. 216. 

Mich.—^Foshee v. Erum, 52 N‘.W.2d 
368, 332 Mich. 636—Woods v. John¬ 
son. 253 N.W. 267, 266 Mich. 172. 
Minn.—^Twin City Building: & Loan 
Ass’n V. Johnson, 259 N.W. 551, 194 
Minn. 1. 

Mo.—^Elsenbeis v. Shillingrton, 159 S. 

W. 2d 641, 349 Mo. 108. 

Neb.—^Beard v. Morgran, 10 N.W.2d 
253, 143 Neb. 503. 

N.J.—Cohen v. Cohen, 188 A. 244, 121 
N.J.Ba. 299. 

N.Y.—Guokas v. Bishara, 57 N.Y.S.2d 
588. 

Ohio.—Hotel Burnet Co. v. Union 
Central Life Ins. Co., 52 N.B.2d 764, 
72 Ohio App. 453. 

Or.—^Temple Enterprises v. Combs, 
100 P.2d 613, 164 Or. 133, 128 A.L.R 
856. 

S.C.—^Holly Hail Lumber Co. v. Mo- 
Coy, 23 S.E.2d 372, 201 S.C. 427. 
Tenn.—^Rogers v. Roop, 92 S.W.2d 
423, 19 Tenn.App. 679. 

Va,—^Bond v. Crawford, 69 S.E.2d 470, 
193 Va. 437. 

Wis.—Wisconsin Creameries v. She¬ 
boygan Dairy Products Co., 243 N. 
W. 498, 208 Wls. 444. 

58 C.J. p 859 note 58. 

44. Ala.—^Blackburn’ v. McLaughlin, 
80 So. 818, 202 Ala. 434. 

Will or pleasure of Judge 
Even though the right to specific 
performance is ordinarily termed a 
matter of Judicial discretion, it is not 
discretionary in the sense that it may 
be granted or denied at the will or 
pleasure of the Judge.—Bauer v. 
Bauer, 285 N.W. 665, 136 Neb. 329. 

46. U.S.—^Eristavi-Tchitcherlne v. 
Lasser, C.C.AFla., 164 P.2d 144— 
General Am. Life Ins. Co. v. Natch¬ 
itoches Oil Mill, C.C.ALa.. 160 F. 
2d 140—Jamison Coal & Coke Co. 
V. Goltra, C.C.AMo., 143 F.2d 889, 
164 A.L.R. 1191, certiorari denied 
66 act. 122, 323 U.S. 769, 89 L.Ed. 
615. 

Ala.—Cowen v. Salmon, 13 So.2d 190, I 
244 Ala. 285. 


Cal.—Lind v. Baker, 119 P.2d 806, 
48 Cal.App.2d 234. 

Fla.—White v. Cohn, 188 So. 681, 137 
Fla. 501. 

HI.—^Holmes v. Ackley, 81 N.B.2d 178, 
400 Ill. 372—^Anson v. Hasrwood, 74 
N.E.2d 489, 397 Ill. 370—Faulkner 
V. Black, 37 N.E.2d 796, 378 Ill. 112 
—^Peru Wheel Co. v. Union Coal 
Co., 14 N.E.2d 998, 295 Ill.App. 276. 
Iowa.—^In re Johnson's Estate, 10 
N.W.2d 664, 233 Iowa 782, 148 A. 
L.R. 748—Staly v. McNerney, 10 
N.W.2d 584, 233 Iowa 1066. 

Ky.—^Roberts v. Babb, 137 S.W.2d 
1112, 282 Ky. 161. 

Md.—^Barranco v. Kostens, 64 A.2d 
326, 189 Md. 94—^Housing Engineer¬ 
ing Co. V. David M. Andrew Co., 40 
A.2d 368, 184 Md. 290—McKeever 

V. Washington Heights Realty 
Corp., 37 A.2d 305, 183 Md. 216. 

Mich.—^Ressler v. O'Malley, 43 N.W. 
2d 874, 328 Mich. 331—Schultz v. 
Silver, 35 N.W.2d 388, 323 Mich. 
464—Czelzler v. Radke, 16 N.W.2d 
666, 309 Mich. 349—Woods v. John¬ 
son, 258 N.W. 257, 266 Mich. 172. 
Mo.—^Eisenbels v. Shlllington, 169 S. 

W. 2d 641, 349 Mo. 108—Sells v. 
Selle, 88 S.W.2d 877, 837 Mo. 123^. 

Neb.—O’Brien v. Flcke, 27 N.W.2d 
408, 148 Neb. 86^Wliest v. 

Pounds. 8 N.W.2d 211, 142 Neb. 882 
—^Bauer v. Bauer, 285 N.W. 665, 136 
Neb. 329. 

N.H.—Bourn v. Duff, 72 A.2d 601, 96 
N.H 194. 

N.J.—Gulvin V. Sunshine Park, 44 A. 
2d 75, 187 N.J.Bq. 249—Hildinger v. 
Bishop, 8 A.2d 813, 126 N.J.Eq. 334 
—Cohen v. Cohen, 188 A. 244, 121 N. 
J.Eq. 299. 

N.Y.—Guokas v. Bishara, 67 N.Y.S.2d 
688—^Enfeld v. Diamond, 61 N.Y.S. 
2d 113. 

Or.—^Temple Enterprises v. Combs, 
100 P.2d 618, 164 Or. 183, 128 AL. 

R. 866. 

Pa.—Quarture v. C. P. Mayer Brick 
Co., 69 A2d 422, 363 Pa. 849—^In re 
Emig's Estate, 87 Pa.Dist & Co. 
123, 63 York Leg.Rec. 117. 

R. I.—Corpus juris dted ia Barden v. 
Sarkin, 53 A2d 913, 916, 73 R.L 
170. 

S. C.—^Holly Hill Lumber Co. v. Mc¬ 
Coy, 23 S.B.2d 372, 201 S.C. 427. 

Tenn.—Rogers v. Roop, 92 S.W.2d 
423, 19 Tenn.App. 579. 

Vt—Sparrow v. Cimonetti, 58 A2d 
876, 115 Vt 292. 

Wash.—Cascade Timber Co. v. North¬ 
ern Pac. Ry. Co., 184 P.2d 90, 28 
Wash.2d 684. 

58 C.J. p 860 note 60. 

Discretion, not abused 
U.S.—Jamison Coal & Coke Co. v. 
Goltra, C.C.AMO., 143 F.2d 889, 154 
AL.R. 1191, certiorari denied 65 

S. Ct 122, 323 U.S. 769, 89 L.Bd. 616. 
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Iowa.—^May v. Ha 3 mle, 236 N.W. 98, 
212 Iowa 66. 

Ky.—^Brown v. Commonwealth ex rel. 
State .Highway Commission, 82 S. 
W.2d 770, 259 Ky. 631. 

Mo.—^Kludt v. Connett 168 S.W.2d 
1068, 350 Mo. 793, 145 AL.R. 1014. 
Pa.—^Duc V. Struckus, 26 A2d 897, 345 
Pa. 66. ^ 

58 C.J. p 860 note 60 [d]. 

46. U.S.—^Nygard v. Dickinson, C.C. 
AAlaska, 97 F.2d 63—Coral Gables 
V. Pajme, C.C.AS.C., 94 F.2d 693 
—Chalmette Oil Distributing Co. v. 
Chalmette Petroleum Corp., D.C. 
La., 51 F.Supp. 236, reversed on 
other grounds, C.C.A, 143 F.2d 826. 
Ala.—^Rice v. Sinclair Refining Co., 
56 So.2d 647, 256 Ala. 565—Cowin 
V. Salmon, 13 So.2d 190, 244 Ala. 
285. 

Cal.—^Llnd v. Baker, 119 P.2d 806, 48 
Cal.App.2d 234. 

Del.—Lowe v. Williams, 18 A2d 424, 
25 Del.Ch. 304. 

Fla.—^Topper v. Alcazar Operating 
Co., 85 So.2d 892, 160 Fla. 421— 
McCutcheon v. National Acceptance 
Corp., 197 So. 476, 143 Fla. 663. 
130 AL.R. 916—Speisberger v. 
Newman Realty Co., 169 So. 869, 
125 Fla. 342. 

Ill.—^Holmes v. Ackley, 81 N.B.2d 178, 
400 Ill. 372—Anson v. Haywood, 
74 N.B.2d 489, 397 Ul. 370—Smith 
v. Farmers' State Bank of Alto 
Pass, 61 N.B.2d 667, 390 Ill. 374, 
171 AL.R. 1291—Faulkner v. Black, 
37 N.E.2d 796, 378 Ill. 112—Fierke 
V. Elgin aty Banking Co., 7 N.E. 
2d 875, 366 HI. 66. 

I Iowa.—^Baker v. Fowler, 247 N.W. 676, 
216 Iowa 1157. 

Ky.—Long v. Reiss, 160 S.W.2d 668, 
290 Ky. 198—^Roberts v. Babb, 137 
S.W.2d 1112, 282 Ky. 151—Asher 
V. Asher, 129 S.W.2d 662. 278 Ky. 
802. 

Md.—^Barranco v. Kostens, 54 A 2d 
326, 189 Md. 94—^Taussig v. Van 
Deusen, 37 A2d 915, 183 Md. 436— 
Soehnleln v. Pumphrey, 37 A 2d 
843, 183 Md. 334—McKeever v» 
Washington Heights Realty Corp., 
37 A2d 305, 183 Md. 216. 

Neb.—Gkirsick v. Dehner, 16 N.W.2d 
236, 145 Neb. 73—Bauer v. Bauer, 
286 N.W. 666, 136 Neb. 829. 

Ohio.—^Robertson v. Robertson, App., 
67 N.E.2d 108—^Hotel Burnet Co. 
V. Union Central Life Ins. Co., 52 
N.B.2d 754, 72 Ohio App. 463. 

Okl.—Atteberry v. Aulick, 231 P. 998, 
204 Okl. 640—Powell v. Moore, 231 
P.2d 696, 204 Okl. 506—Matthews 
V. Stovall. 216 P.2d 976, 203 Okl. 
108—^Boehs v. Adelman, 188 P.2d 
196, 199 Okl. 640—^McCubbins v. 
Simpson, 98 P.2d 49, 186 Okl. 417. 
Or.—Temple Enterprises v. Combs, 
100 P.2d 613, 164 Or. 133, 128 AL. 
R. 856. 
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according to the circumstances of eadi particular 
case,on knowledge of the whole facts,48 and on 
full consideration of all the rights involved.^® 
These established equitable principles are said to 
be advisory rather than mandatory,50 the applica¬ 
tion of the rules and of their exceptions to each 
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particular case being intrusted to the conscience 
of the court^i which must be guided by thenL®^ 

In accordance with the foregoing rules, it has 
been held that the court has no arbitrary discretion 
to deny the relief of specific performance, 53 that 


R. I.—^Pinkelstein v. Tateosian, 76 A. 
2d 29, 77 R.I. 310—Gilman v. Mur¬ 
phy, 21 A.2d 272. 67 R.I. 149. 

S. C.—^Holly Hill Lumber Co. v. Mc¬ 
Coy, 23 S.E.2d 372, 201 S.C. 427— 
Masonic Temple v. Ebert, 18 S.E.2d 
684, 199 S.C. 6. 

Tenn.—^Richardson v. Bristol Land & 
Improvement Co., 1 Tenn.App. 671. 
Vt.—Sparrow v. Clmonettl, 58 A.2d 
876. 116 Vt 292. 

Va.—^Bond v. Crawford, 69 S.E.2d 
470, 193 Va. 437. 

Wls.—Johnson v. McEeon, 251 N.W. 
226, 213 Wls. 868—-Wisconsin 

Creameries v. Sheboygan Dairy 
Products Co., 243 N.W. 498, 208 
Wls. 444. 

58 C.J. p 861 note 6L 

47. U.S.—Cheney v. Libby, Neb., 10 

S. Ct 498, 134 U.S. 68, 33 L.Ed.. 81$ 
—Jamison Coal & Coke Co. v. Gol- 
tra, C.C.A.MO., 143 F:2d 889, 154 
A.L.R. 1191, certiorari denied 65 S. 
Ct 122, 323 U.S. 769, 89 L.Ed. 616— 
Coral Gables v. Payne, C.C.A.S.C., 
94 P.2d 693—^Byers v. Fuller, D.C. 
Ky., 58 F.Supp. 670—Chalmette Oil 
Distributing Co. v. Chalmette Pe¬ 
troleum Corp., D.C.La., 61 F.Supp. 
236, reversed on other grounds, 0. 
C.A., 143 F.2d 826. 

Cal.^£iind v. Baker, 119 P.2d 806, 
48 Cal.App.2d 234. 

Del.—^Lowe v. Williams, 18 A.2d 424, 
25 Del.Ch. 304. 

HI.—Linder v. Potler, 100 N.E.2d 602, 
409 Ill. 407—^Toung v. Kowske, 83 
N.E.2d 500, 402 Ill. 114—^Holmes 
V. Ackley, 81 N.E.2d 178, 400 HI. 
372—Anson v. Haywood, 74 N.E.2d 
489, 397 HI. 370—Faulkner v. Black, 
37 N.E.2d 796, 878 HI. 112—Fierke 
V. Elgin City Banking Co., 7 N.E. 
2d 875, 366 HI. 66—^Holsz v. Ste¬ 
phen, 200 N.R 601, 362 HI. 527, 
106 A.L.R. 737—Johnson v. Glana- 
cakos, 190 N.E. 691, 356 HI. 410— 
Peru Wheel Co. v. Union Coal Co., 
14 N.E.2d 998, 295 Hl.App. 276. 
Iowa.—^Baker v. Fowler, 247 N.W. 

676, 216 Iowa 1167. 

B^y.—Calhoun v. Everman, 242 S.W. 
2d 100—Roberts v. Babb, 137 S.W, 
2d 1112, 282 Ey. 151—Eentucky- 
Pennsylvania Oil & Gas Corporation 

T. Clark, 67 S.W.2d 66, 247 Ky. 
438. 

Md.—^Barranco v. Kostens, 64 A. 2d 
326, 189 Md. 94—^Taussig v. Van 
Deusen, 37 A.2d 915, 183 Md. 436— 
McKeever v. Washington Heights 
Realty Corp., 87 A.2d 305, 183 Md. 
•216. 

Mich.—Slater v. Edgley, 44 N.W.2d 
.145, 328 Mich. .. 589—Ressler. v. 


O’Malley. 43 N.W.2d 874, 328 Mich. 
331—^Laker v. Soverinsky, 27 N.W. 
2d 600, 318 Milch. 100—Czeizler v. 
Radke, 16 N.W.2d 665. 309 Mich. 
349—^MacGlashan v. Harper, 1 N. 
W.2d 30, 299 Mich. 662—White v. 
Walper, 299 N.W. 827, 299 Mich. 
109, 136 A.L.R. 259—Snider v. 

Schaffer, 267 N.W. 791, 276 Mich. 
92—McClellan v. Moore, 262 N.W. 
427, 272 Mich. 630—^Matthews v. 
Plymouth Community Hotel Co., 
251 N.W. 372, 265 Mich. 309. 

Mo.—^Parkhurst v. Lebanon Pub. Co., 
204 S.W.2d 241, 366 Mo. 934—Selle 
V. Selle, 88 S.W.2d 877, 337 Mo. 1234 
—^Frederlch v. Union Electric Light 
& Power Co., 82 S.W.2d 79, 336 
Mo. 1038. 

Neb.—Johnson v. Norton, 42 N.W.2d 
622, 162 Neb. 714—O’Brien v. 

■ Fricke, 27 N.W.2d 403, 148 Neb. 369 
—Wliest V. Pounds, 8 N.W.2d 211, 
142 Neb. 882—Tate v. Krentz, 267 
N.W. 496, 128 Neb. 68. 

N.H.—Bourn v. Duff, 72 A.2d 501, 
96 N.H. 194. 

N.J.—Gulvin V. Sunshine Park, 44 A. 

2d 76, 137 N.J.Ea. 249. 

N.Y.—^Mongaup Val. Co. v, Nyamco 
Associates, 289 N.T.S. 221, 247 App. 
Div. 694—^Phillips v. Hilmont Real¬ 
ty Corp., 91 N.Y.S.2d 418, 196 Misc. 
270—Kielbinski v. Sitko, 87 N.Y.S. 
2d 277, 194 Misc. 408—Singer v. 
New Belfort Apts., 79 N.T.S.2d 
464—Guokas v. Bishara, 67 N.Y.S. 
2d 688—^Montano v. Klmmel, 57 N. 
Y.S.2d 281, 186 Misc. 166—Enfeld v. 
Diamond, 61 N.Y.S.2d 113. 

N.D.—Arhart v, Thompson, 26 N.W. 

2d 623, 76 N.D. 189. 

Okl.—Atteberry v. Aulick, 231 P.2d 
993, 204 Okl. 640—^Powell v. Moore, 
231 P.2d 696, 204 Okl. 505—Mat¬ 
thews V. Stovall, 216 P.2d 976, 203 
Okl. 108—^Boehs v. Adelman, 188 
P.2d 196, 199 Old. 640—McCubblns 
V. Simpson, 98 P.2d 49, 186 Okl. 417 
—Garvis v. Claybrook, 91 P.2d 82, 
186 Okl. 241. 

P€L—Quarture v. C. P. Mayer Brick 
Co., 69 A.2d 422, 363 Pa. 349—Due 
V. Struckus, 26 A.2d 897, 346 Pa. 
66—^In re Ewing’s Estate, 41 Pa. 
Dlst & Co. 44—^In re Emig’s Es¬ 
tate, 37 Pa.Dist. & Co. 128, 63 
York Leg.Rec. 117. 

R. I.—^BUnkelstein v. Tateosian, 75 A. 
2d 29, 77 R.L 310—Gilman v. Mur¬ 
phy, 21 A,2d 272, 67 R.I. 149. 

S. C.—^Flowers V. Roberts, 66 S.E.3d 
612, 220 S.C. 110—Holly Hill Lum¬ 
ber'Co. V. McCoy, 23 S.E.2d 872, 
201 S.C. 427—^Masonic . Temple v. 
Ebert, 18 S.E.2d 684, ,199 S.C. .5— 
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Mitchum v. Mitchum, 190 S.E. 104, 
183 S.C. 76. 

Tenn.—^Rogers v. Roop, 92 S.W.2d 
423, 19 Tenn.App. 679—^Dawkins v. 
Koch, 12 Tenn.App. 220—Tennessee 
Cotton Growers Ass’n v. Hanson, 
2 Tenn.App. 118. 

Tex.—^Fisher v. Wilson, Civ.App., 186 
S.W.2d 186, affirmed 188 S.W.2d 
160, 144 Tex. 53. 

Va.—^Bond v. Crawford, 69 S.E.2d 470, 
193 Va. 437—Christianson v. Bro- 
sius, 37 S.E.2d 50, 184 Va. 958— 
Chesapeake & O. Ry. Co. v. Douth- 
at, 10 S.E.2d 881, 176 Va. 244— 
Harris v. Citizens Bank & Trust 
Co., 200 S.B. 662, 172 Va. Ill- 
First Nat. Exchange Bank of Roa¬ 
noke V. Roanoke Oil Co., 192 S.E. 
764, 169 Va. 99. 

Wls.—Johnson v. McKeon, -261 N.W. 

226, 213 Wls. 368. 

68 C.J. p 862 note 62. 

Condnet of party 

The discretion whdeh ecluity court 
has to grrant or refuse specific per¬ 
formance, and which is exercised 
with reference to the circumstances, 
may be controlled by the conduct 
of the party who bases his refusal to 
perform contract on failure of other 
party to comply strictly with its con-- 
ditions. 

U. S.—Cheney v. Libby, Neb., 10 S.Ct., 
498, 134 U.S. 68, 33 L.Ed. 818. 

Mo.—^Paxkhurst v. Lebanon Pub. Co., 
204 S.W.2d 241, 356 Mo. 934. 
Fnrthera&oe of Justice 
Question is not what the court 
must do, but what in view of all the 
circumstances the court should do, 
in order to further Justice.—Warner 

V. Giron, 68 A.2d 98, 141 N.J.Eq. 493. 

48. U.S.—^Brlstavi-Tchltcherlne v. 

Lasser, C.C.A.Fla., 164 F.2d 144. 

49. D.C.—Smith v. Taylor, 79 F.2d 
165, 65 APP.D.C. 40. 

Tenn.—^Rogeirs v. Roop, 92 S.W.2d 
423, 19 Tenn.App. 679. 

50. Ky.—^Lexington, etc., R. Co. v. 
Williams, 209 S.W. 59, 183 Ky. 343. 

68 C.J. p 863 note 63. 

51. U.S.—Hess V. Bowen, Iowa, 241 
F. 669, 164 C.C.A- 417. 

52. U.S.—^Hess V. Bowen, supra. 

68 C.J. p 863 note 65. 

53. U.S.—General Am. Life Ins. Co. 
V. Natchitoches Oil Mill, C.C.A.La., 
160 F.2d 140. 

Ill.—^Favata v. Mercer, 99 N.E.2d 116, 
409 HI. 271. 

Mich.—Schultz v. Silver, 36 N.W.2d 
383,. 323 Mich. 464—W,Qrsham v. 
McCall, 244 N.W. 183, 259 MlCh. 630, 
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specific perfonnance is not to be denied, in a prop¬ 
er case, unless some good reason is shown for 
denying it,®^ and that where by the proofs a prop¬ 
er case for such relief is made out, the court must 
grant such relief.55 The court is not justified in 
withholding a decree for the one dearly entitled 
thereto, merely because of the exigencies of the 
case.®® The right to exerdse discretion does not ex¬ 
tend to the power or authority to contravene the 
legal requirements which must exist to give a liti¬ 
gant grounds" on which he may invoke the remedy 
of spedfic performance.®^ 

c. Belief Qranted or Befused as Matter of 
Oonrse 

When the essential elements, conditions, and requi¬ 
sites of the remedy of specific performance exist, such 
remedy should be granted as a matter of course; but 
the discretion of the court should be exercised to refuse 
specific performance where a grant of the relief would 
violate equitable principles. 

When a contract of which equity has jurisdiction 


conforms to the equitable principles governing the 
granting of the remedy of specific performance, 
it is as much a matter of course for a court of 
equity to decree specific performance as for a court 
of law to give damages for breach of the contract,®® 
or, as otherwise said, when the essential elements, 
conditions, and requisites exist, the remedy should 
be granted as a matter of course.®® To state the 
rule more fully, where the contract is legally bind¬ 
ing, is certain in its terms, is for a valuable con¬ 
sideration, is fair and just in all its provisions, and 
is capable of being enforced, without hardship to 
either party, or to a third person, or to the public 
generally, and is of a subject matter that permits 
of specific performance, it is a matter of course 
for the court to decree specific performance there¬ 
of,®® the remedy in such cases being a matter of 
right rather than of grace or favor.®i On the other 
hand, the discretion of the court should be exer¬ 
cised to refuse specific performance where a grant 
of the relief would violate equitable principles.®^ 


modified on other groimds 247 N.W. 
181. 262 Mich. 164. 

58 C.J. p 859 note 58 [a]. 

54. Iowa.—Orr v. Graybill. 28 N.W. 
2d 414, 287 Iowa 628—Dunlop v. 
Wever. 228 N.W. 662, 209 Iowa 690. 

55. Mich.—^Foshee v. Krum, 52 N. 
W.2d 858, 882 Mich. 686—Schultz v. 
Silver. 85 N.W.2d 883. 823 Mich. 
454. 

Sound use of discretion 
Squlty may require that a party 
accept damages in lieu of specific per¬ 
formance and may refuse equitable 
remedy of specific performance and 
remit the party asking it to an action 
at law for damages, but such discre¬ 
tion should be used soundly and spar¬ 
ingly and not capriciously and only 
when it is clear that a wrong would 
be done to grant specific perform¬ 
ance.—^Blsenbels v. Shillins^on, 159 
S.W.2d 641, 349 Mo. 108. 

56. Mich.—Foshee v. EZrum, 52 N.W. 
2d 358, 882 Mich. 636—Tiley v. 
Chapman, 30 N.W.2d 824, 320 Mich. 
173. 

57. Fla.—Howard Cole & Co. v. Wil¬ 
liams, 27 3o.2d 352, 157 Fla. 851. 

5a Ga.—Bailey v. Bell, 69 S.B.2d 
272, 208 Ga 715. 

Ely.—Morgan v. Wible, 236 S.W.2d 
472. 814 Ry. 664. 

Md.—fSoehnlein v. Pumphrey, 87 A.2d 
848, 183 Md. 384—McReever v. 
Washington Heights Realty Corp., 
87 A.2d 805, 188 Md. 216—Camden 
Sewer Co. v. Mayor and Council of 
Salisbury. 160 A. 4. 162 Md. 454. 

Or.—Temple Bnterprlses v. Combs. 
100 P.2d 613, 164 Or. 183, 128 A.L.II. 
866—Public Market Co. of Portland 
V. City of Portland, 88 P.2d 440, 160 
Or. 155. 


Tenn.—^Richardson v. Bristol Land & 
Improvement Co.. 1 Tenn.App. 671. 
58 C.J. p 863 note 68. 

A court should not be reluctant to 
grant specific relief when it can be 
given without supervision of court or 
other time-consuming processes 
against one who has deliberately bro¬ 
ken his agreement—Campbell Soup 
Co. ▼. Wentz, C.A.Pa., 172 F.2d 80. 
56. Ill—Classen v. Ripley, 98 N.3B}. 

2d 868, 343 Ill.App. 298. 

Md.—^Taussig v. Van Deusen, 87 A.2d 
915, 183 Md. 436. 

Tenn.—^Radiophone Broadcasting Star 
tlon V. Imboden, 191 S.W.2d 535, 
183 Tenn. 215. 

58 C.J. p 863 note 69. 

maless some unusual situation ex¬ 
ists, specific performance will be de¬ 
creed almost as a matter of course.— 
Sparrow v. Clmonetti, 58 A.2d 876, 115 
Vt 292. 

It is duty of the court in the exer^ 
else of sound discretion, to grant spe¬ 
cific performance on clear cases com¬ 
ing within the principles on which 
such relief is granted.—^Housing En¬ 
gineering Co. V. David M. Andrew 
Co., 40 A.2d 368, 184 Md. 290—Soehn- 
leln V. Pumphrey, 37 A.2d 843, 183 
Md. 334—68 C.J. p 863 note 69 [b]. 
60. Arlz.—Shreeve v. Greer, 173 P.2d 
641, 65 Ariz. 35. 

Md.—^Housing Engineering Co. v. Dar 
vld M. Andrew Co., 40 A.2d 368, 184 
Md. 290. 

Neb.—Garsick v. Dehner, 15 N.W.2d 
235, 145 Neb. 78—^Bauer v. Bauer, 
285 N.W. 565, 186 Neb. 329. 

N.T.—Guokas v. Bishara, 67 N.T.S.2d 

688 . 

Ohio.—Hotel Burnet Co. v. Union 
Central Life Ins. Co., 52 N.E.2d 754, 
72 Ohio App. 458. 
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Or.—Public Market Co. of Portland 
V. City of Portland, 83 P.2d 440, 
160 Or. 155. 

Tenn.—^Radiophone Broadcasting 

Station v. Imboden, 191 S.W.2d 535, 
188 Tenn. 215. 

Tex.—^Abbott v. Adams, Clv.App., 248 
S.W.2d 614. 

58 C.J. p 863 note 79. 

6L U.S.—^Toomey v. Toomey, C.C.A. 
Ill., 98 P.2d 736. 

Ariz.—Shreeve v. Greer, 173 P.2d 641, 
65 Ariz. 35. 

Ill.—^Hotze V, Schlanser, 102 N.EL2d 
131, 410 HI. 265—Smith v. ITarmers* 
State Bank of Alto Pass, 61 N.E.2d 
667, 390 Ill. 874, 171 A.D.R. 1291— 
Parker v. Dameika, 23 N.R2d 52, 
372 Ill. 235—Young v. Rich, 15 N. 
E.2d 692, 369 Ill. 29. 

Minn.—^Twin City Building & Loan 
Ass'n V. Johnson, 269 N.W. 651, 194 
Minn. 1. 

Mo.—Rombauer v. Compton Heights 
Christian Church, 40 S.W.2d 545, 
328 Mo. 1. 

58 C.J. p 863 note 80. 

If contract is free from objection 
specific performance is allowed as a 
matter of right and not as a favor.— 
Young V. Kowske, 63 N.E.2d 500, 402 
Ill. 114—68 CJ. p 863 note 80 [b]. 
Abuse of discretion 
Where contract for sale of realty is 
clear and unambiguous, and purchas¬ 
er's performance is unexceptional>le, 
refusal of specific performance is 
abuse of and not exercise of discre¬ 
tion.—General Am. Life Ins. Co. v. 
Natchitoches Oil Mill, aCLAXa., 160 
F.2d 140. 

62. U.S.—Jamison Coal A Coke Co. 
V. Goltra, aCJLMo., 143 P.2d 889, 
164 AuL.R. 1191, certiorari denied 
65 S.CL 122, 323 U.S. 769, 89 UBd. 
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Relief by specific performance will not be granted 
imless the court is satisfied that the application 
therefor is fair, just, and reasonable.®s Discretion 
to grant specific performance should not be exer¬ 
cised unless the case is clear.®^ 

§ 10. Want of Mutuality 

Broadly speaking, it is a requisite to specific per¬ 
formance that there be mutuality of obligation and of 
remedy. 

It has been broadly stated that the right to specific 
performance may depend on tihe existence of mu¬ 
tuality or mutual rights,and the general state¬ 
ment that as a requisite to specific performance 
there must be mutuality of obligation and of remedy 
has been made in many cases.^^ However, the 
vagueness, obscurity, and artificiality of this rule 
have been commented on.®^ Much of the difliculty 
in which the subject has been involved has arisen 
from the habit of the courts in using the phrase 
“lack of mutuality* loosely to indicate a wide range 
of defects.®® Thus, the meaning sometimes is that 
one party has not accepted the other’s offer, so that 
there is no contract to enforce;®® that the agree¬ 
ment was made without authority and was therefore 
illegal ;70 that plaintiff has not complied with a 
condition precedent that the memorandum is de¬ 


§§ 9-11 

fective, in not mentioning plaintiff as a party 
or that there is no consideration to support defend¬ 
ant’s promise or still more vaguely, in the sense 
that the contract is unfair and unequal.^^ 

§ 11 . -Mutuality of Remedy 

a. In general 

b. Time when mutuality must exist 

c. Plaintiffs personal incapacity or dis¬ 

ability 

d. Plaintiff’s promise unenforceable by 

decree 

e. Contract terminable by plaintiff 

f. Effect of performance or tender 

g. Jurisdiction taken because defendant 

entitled to remedy 

a. In General 

It la generally the rule that specific performance Is 
a mutual remedy between the parties to a contract, and 
that before relief will be granted mutuality of rem¬ 
edy must exist; but this rule Is subject to numerous 
exceptions and qualifications, and the fact that the rem¬ 
edy of specific performance Is not available to one par¬ 
ty is not always a sufficient reason for refusing it to 
the other. 

Broadly speaking, the remedy of specific per¬ 
formance is a mutual one between the parties to 


615—Texas Co. v. Andres, D.C.Ida^ 
ho, 97 F.Supp. 464. 

111.—Smith V. Farmers' State Bank 
of Alto Pass, 61 N’.E.Sd 667, 8«0 
ni. S74, 171 A.UR. 1291. 

Kan.—^In re Davis' Estate, 237 P.2d 
396, 171 Kan. 605—^Troutfetter v. 
Backman, 193 P.2d 201, 166 Kan. 
185. 

N.T.—Bnfeld v. Diamond, 61 N.T.S. 
2d 113. 

Ohio.—^Robertson v. Robertson, App., 
67 N.B.2d 108. 

Va.—^Adams v. Snodgrass, 7 S.E.2d 
147, 175 Va. 1. 

68 C.J. p 864 note 81. 

Sard oases 

The rule that specific performance 
of a contract complete, fair, and un¬ 
tainted by fraud or other vice gen¬ 
erally goes as a matter of right Is not 
necessarily always followed in hard 
cases, where relief can be awarded 
by money damages.—^Ellsenbeis v. 
fihllllngton, 169 S.W.2d 641, 349 Mo. 
108. 

63. Md.—^McLaughlin v. Leonhardt, 
77 A. 647, 113 Md. 261. 

Offense to oonsolenoe 
Although application of Judicial 
discretion, in determining whether 
specific performance of a contract 
should be granted, must be founded 
on Judicial grounds, a court of equi¬ 
ty is not cmnpplled to aid one whose 


I appeal to it offends its conscience.— 

Enfeld V. Diamond, 51 17.Y.S.2d 113. 

64. Apk.-<!ole V. Reed, 76 S.W.2d 
669, 190 Ark. 63. 

Mich,—Higbie v. Higbie, 11 N.W.2d 
248, 306 mch. 677. 

N.J.—^Vandermade v. Appert, 6 A.2d 
868, 125 N.J.Ea. 366. 

68 C.J. p 864 note 83. 

65. N.J.—Gulvln v. Sunshine Park, 
44 A.2d 76, 137 N.J.Eq. 249. 

Ohio.—^Herley, Inc., v. Harsch, 22 N, 
E.2d 615, 61 Ohio App. 260. 

Va.—Wright v. Dudley, 63 S.E.2d 29, 
189 Va 448. 

66. Ariz.—Shreeve v. Oreer, 173 P.2d 
641, 65 Ariz. 35—Duclos v. Turner, 
166 S.W.2d 261, 204 Ark. 1000. 

Cal.—Moklofsky v. Moklofsky, 179 P. 
2d 628, 79 Cal.App.2d 269. 

Idaho.—Sherman v. Watson, 74 P.2d 
181, 58 Idaho 461. 

IlL—^ITyder v. Champlin, 81 N.E.2d 
923, 401 lU. 817, 6 A.L.R.2d 282— 
Peru Wheel Co. v. Union Coal Co., 
14 N.B.2d 998, 295 DLApp. 276. 

Mich.—^LeBaron Homes v. Pontiac 
Housing Fund, 29 N.W.2d 704, 319 
Mich. 310—Linden v. Hoshal, 12 N. 
W.2d 386, 307 Mich. 668—Matthews 
V. Plymouth Community Hotel Co., 
261 N.W. 372, 265 Mich. 309. 

N.J.—Quigley Co. v. Asbestos Lim¬ 
ited, 44 A.2d 89, 23 N.J.Misc. 301, 
affirmed 46 A.2d 787, 138 N.J.Eq. 
Ill—Gulvln V. Sunshine Park, 44 
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A.2d 76, 187 N.J.Eq. 249—Fiedler, 
Inc., V. Coast Finance Co., 18 A. 2d 
268, 129 N.J.BQ. 161, 136 A.L.R. 273. 

N.T.—Strobe v. Netherland Co., 283 
N.T.S. 246, 246 App.Dlv. 673. 

Pa—Heights Land Co. v. Swengel's 
Estate, 179 A. 481, 819 Pa 298— 
Aldrich v. Geahry, Com.Pl., 80 
WestCo. 101, reversed on other 
grounds 61 A.2d 848, 360 Pa 376. 

68 C.J. p 866 note 6. 

67. Ala—Corpus Juris quoted in 
Pierce v. Watson, 89 So.2d 220, 221, 
262 Ala 16. 

N.M.—Vanzandt v. Heilman, 214 P.2d 
964, 54 N.M. 97. 

58 C.J. p 865 note 7. 

68. Ala—^Pierce v. Watson, 39 So. 2d 
220, 252 Ala 15. 

69. Ill.—Tryce v. Dittus, 65 N.E. 
220, 199 Ill. 189. 

68 C.J. p 866 note 8. 

70. Mass.—Stoughton Third School 
Dist. V. Atherton, 12 Mete. 105. 

68 C,jr. p 866 note 9. 

71. Ohio.—Hutcheson v. McHutt, 1 
Ohio 14. 

7a. Ill.—Winter ▼. Tralnor, 37 N.B. 
869, 151 DL 19L 

73. Colo.—^Rude v. Levy, 96 P. 560, 
48 Colo. 482, 127 Am.S.R. 128, 24 
L.RA.,N.S., 91. 

68 C.J. p 866 note 12. 

74. Utah.—^Brlnton v. Van Cott, 33 
P. 218, 8 Utah 480. 
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a contract,'^® and it has been held to be fundamental 
that before specific performance will be granted mu¬ 
tuality of remedy must existIt is not suflScient 
that there is merely mutuality of obligation.^^ stat¬ 
ed otherwise, the court will not grant specific per¬ 
formance to one party and at the same time leave 


the other party to the legal remedy of da m ages for 
possible future breaches of the contract,*^* and spe¬ 
cific performance will not be granted in favor of 
one party unless it can also be granted in favor of 
the other.75 Accordingly, whenever an executory 
contract is incapable of being specifically enforced 


75. G<l—-W aters v. Tillman, 22 S.E. 
2d 173. 194 Ga. 552. 

Ky.—^Morgan v. Wible, 236 S.W.2d 
472, 314 Ky. 564. 

58 C.J. p 876 note 16. 

76. Ark.—Dnclos v. Turner, 166 S. 
W.2d 261. 204 Ark. 1000. 

CaL—^anssen v. Davl'S, 29 P.2d 196, 
219 CaL 783—^Moklofsky v. Moklof- 
sky, 179 P.2d 628, 79 Cal.App.2d 
259—X.lnd-v. Baker, App.,|119 P.2d 
806—Sesma v. Ellis. 100 P.2d 816. 
38 CalA.pp.2d 139—^Pimentel v. 
Hall-Baker Co.. 90 P.2d 588. 82 Cal. 
App.2d 697—Scheel v. Btorr, 80 P. 
2d 1035, 27 CaLApp.2d 346—Smith 
V. Tristram, 20 P.2d 770, 130 Cal. 
App. 750. 

Pla.—Calumet Co. v. Oil City Corpo¬ 
ration, 164 So. 141, 114 Pla. 581. 

Idaho.—Gherman v. Watson, 74 P.2d 
181, 58 Idaho 451. 

Ill.—'Nyder v. Champlin, 81 N‘.E.2d 
923, 401 lU. 317, 5 A.Li.R.2d 282— 
Anderson Bros. istg. Co. v. Larson, 
61 N.E.2d 410, 326 IlLApp. 82— 
Peru Wheel Co. ▼. Union Coel jCo., 
14 H.B.2d 998, 296 IllA.pp. 276— 
Peck V. Beacom. 272 UlApp. 424— 
Jacksonville Hotel Bldg*. Corpora¬ 
tion V. Dunlap Hotel Co., 264 HL 
App. 279. modified on other grounds 
183 N.E. 397, 350 Ill. 451. 

Md.—^Besche v. Murphy, 59 A.2d 499, 
190 Md. 639—Corpus Juris dted In 
Reed v. Reed, 169 A 798, 799, 165 
Md. 604. 

Mich.—^Le Baron Homes v. Pontia.c 
Housing Fund, 29 N.W.2d 704, 319 
Mich. 310—^Linden v. Hoshal, 12 
H.W.2d 386, 307 Mich. 668—Lutz 
V. Dutmer. 282 N.W. 431, 286 Mich. 
467—^Matthews v. Plymouth Com¬ 
munity Hotel Co., 251 N.W. 372, 
265 Mich. 309. 

Neb.—Corpus Juris dted in Wilson 
V. Nelson, 262 N.W. 433, 435, 130 
Neb. 1—^Rudolph v. Andrew Mur¬ 
phy & Son, 287 N.W. 659, 121 Neb. 
612. 

N.J.—^International Union, United 
Auto., Aircraft & Agricultural Im¬ 
plement Workers of America v. 
Elastic Stop Nut Corp., 53 A2d 
389, 140 N.J.Eq. 177—Quigley Co. 
V. Asbestos Limited, 44 A2d 89, 23 
N.J.Misc. 301, afilrmed 46 A2d 787, 
138 N.J.Equ 111—Gulvln v. Sun¬ 
shine Park, 44 A2d 75, 137 N.J.E( 2 . 
249—Choras v. Investment Build¬ 
ing & Loan Ass'n of Newark, Ch., 
36 A2d 86—^Fiedler, Inc., v. Coast 
Finance Co., 18 A2d 268, 129 N.J. 
Eq. 161, 186 AL.R. 278. 

N.T.—Strobe v. Netherland Co., 283 
N.T.S. 246. 245 App.Dlv. 673—Cor¬ 


coran v. Scolaro, 46 N.T.S.2d 278, 
reversed on other grounds 46 N.T.S. 
2d 877, 267 App.Dlv. 871. 

Pa.—^Heights Land Co. v. Swengel's 
Estate, 179 A 431, 319 Pa. 298— 
Beamesderfer v. Hopp. Com.Pl., 41 
Berks Co. 43—Aldrich v. Geahry, 
30 West.Co. 101, reversed on other 
grounds 61 A2d 843, 360 Pa. 376— 
Peternell v. Trozzo, Com.Pl., 23 
West.Co. 201. 

Tenin.—Corpus Juris dted in Schultz 
V. Anderson, 161 S.W.2d 1068, ltf70. 
177 Tenn. 633. 

Tex.—B. M. Goodwin, Inc., v. Stuart, 
82 S.W.2d 632, 125 Tex. 212—Mar¬ 
tin V. Martin, Civ.App., 230 S.W.2d 
647, error refused no reversible er^ 
ror—Capps v. Joiner, Civ.App., 69 
' S.W.2d 853, error dismissed. 

Va.—Wright v. Dudley, 53 SwE.2d 29, 
189 Va. 448. 

Wyo.—Corpus Juris dted la. Beatty 
V. Chicago, R & Q. R. Co., 62 P.2d 
404, 408, 49 WVo. 22. 

58 C.J. p 866 note 17. 

Sdstory of rule 

N-M.—Vanzandt v. Heilman, 214 P.2d 
864, 54 N.M. 97. 

Basis of rule 

The doctrine that mutuality of 
remedy is necessary to warrant de¬ 
creeing specific performance is found¬ 
ed on the idea that one party should 
not have from equity that which the 
other party could not have obtained. 
—Genola Town v. Santaquin City, 
80 P.2d 930, 96 Utah 88, rehearing 
denied 86 P.2d 790, 96 Utah 104—58 
CJ*. p 866 note 17 [c]. 

Performauoe prevented by other par¬ 
ty 

Ifack of mutuality of remedy pre¬ 
vents specific performance of con¬ 
tract notwithstanding performance 
by one party was prevented by oth¬ 
er.—^Reed V. Reed, 169 A 798, 165 Md. 
604. « 

Mutuality of remedy held present 
(1) In general. 

Ariz.—Shreeve v. Greer, 173 P.2d 641, 
66 Ariz. 36. 

Fla.—Fraser v. Cohen, 81 So.2d 463, 
169 Fla. 253. 

Ill.—Hovacs V. Hrol, 53 N.E.2d 466, 
385 IlL 593. 

Mich.—^Rathbun v. Herche, 35 N.W. 
2d 230, 323 Mich. 160—Wright v. 
Houdallle-Hershey Corp., 81 N.W. 
2d 845, 321 Mich. 21. 

N.J.—^Mantell v. International Plastic 
Harmonica* Corp., 55 A2d 260, 141 
N.J.Eq. 379, 178 AL.R. 1186—Gul¬ 
vln V. Sunshine Park, 44 A2d 75, 
137 NJ.Eq. 249—^Murphy v. Morris- 
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ey & Walker, 132 A 206, 99 N.J. 
Eq. 238. 

Or.—^Thorp v. Rutherford, 43 P.2d 
907, 160 Or. 167. 

Pa.—^Erkess v. Eisenthal, 47 A2d 
154, 354 Pa. 161—^Logan v. Russell, 
Com.Pl., 66 Montg.Co. 322, 64 York 
Leg.Rec. 189. 

Tex.—Abbott v. Adams, Civ.App., 248 
Q.W.2d 614—^Richards v. Combest, 
Civ.App., 208 S.W.2d 392, refused no 
reversible error. 

Utah.—State, by and through Public 
Welfare Commission v. Bonnett, 
' 201 P.2d 939, 114 Utah 546. 

Wis.—^Wisconsin Creameries v. She¬ 
boygan Dairy Products Co., 243 N. 
W. 498, 208 Wis. 444. 

58 C.J. p 866 note 17 [f]. 

(2) Where contract for sale of real 
estate was in writing, vendor could 
not defeat vendee's si^t for specific 
performance on ground of lack of 
mutuality of remedy on theory that 
because vendee was not shown to be 
possessed of property or money, ven¬ 
dor could not have specifically en¬ 
forced the contract against vendee.— 
DeMar v. Crosco Bldg. Co., 16 A2d 
884, 179 Md. 161. 

77. Fla—Calumet Co. v. Oil City 
Corporation, 164 So. 141, 114 Fla 
631. 

Mutuality of remedy and obligation 
distinguished 

Mo.—Jones v. Jones, 63 S.W.2d 146, 
333 Mo. 478, 90 A.L.R. 219. 

58 C.J. p 866 note 17 [b]. 

78, N.H.—Knox v. Allard, 5 A 2d 
716, 90 N.H 157. 

58 C.J. p 867 note 18. 

Equity wUl refuse spedfio per¬ 
formance of contzact only in cases 
where, in granting relief, defendant, 
without fault on his part, will be 
left thereby to turn to remedy at 
law in his own behalf.—Standard 
Lumber Co. v. Florida Industrial Co., 
141 So. 729, 106 Fla 884, certiorari 
denied, 63 S.Ct 622, 289 U.S. 723, 77 
L.Bd. 1474—Tale Inv. Co. v. Wil¬ 
liams, 141 So. 308, 106 Fla 414. 

79- U.S.—^Texas Co. v. Z. & M. Inde¬ 
pendent Oil Co., D.C.N.T.. 66 F. 
Supp. 957, affirmed, aC.A, 166 F.2d 
862, 167 AL.R. 719. 

CaL—Lind v. Baker, 119 P.2d 806, 48 
Cal.App.2d 234—Janssen v. Davis, 
29 P.2d 196, 219 CaL 788. 

Fla—Calumet Co. v. Oil City Cor^ 
poration, 154 So. 141, 114 Fla 531. 
Idaho.—Sherman v. Watson, 74 P,2d 
181, 58 Idaho 451. 

Ill.—Anderson Bros. Mfg. Co. v. Lar¬ 
son, 61 NJEQ.2d 410, 826 IlLApp. 82 
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against one party by reason of the nature of the 
contract,®^ or any other cause,that party is in¬ 
capable of enforcing it against the other. The rule 
as to the necessity of mutuality of remedy has been 
incorporated into some statutes, which are merely 
declaratory of the common law.82 

On the other hand, it has been said that the doc¬ 
trine of mutuality of remedy, as illustrated in the 
reported cases, is somewhat confused, ^3 and that 
while the presence or absence of mutuality of rem¬ 
edy may be a satisfactory test in some cases, it is 
not a rule of universal application to which all other 
principles of equity jurisprudence pay homage, nor 
is it a limitation on the power of a court of equity 
to decree specific performance in a particular case.34 
According to some decisions mutuality of remedy is 


not in all cases indispensable to the granting of 
specific performance,®® the general rule as to its 
necessity being subject to numerous exceptions and 
qualifications,®® and there is some authority hold¬ 
ing that the fact that the remedy of specific per¬ 
formance is not available to one party is not al¬ 
ways a sufficient reason for refusing it to the other 
party.®7 It has also been held that want of mu¬ 
tuality of remedy does not deprive a court of its 
jurisdiction specifically to enforce a contract, but 
is addressed only to the court’s discretion,®® that 
mutuality of remedy is merely an element to be con¬ 
sidered in balancing the equities in determining 
whether a contract should be specifically enforced,®® 
and that if a contract is supported by a valid con¬ 
sideration, and there is no other good reason why 


—Jacksonville Hotel Bldg. Corpora¬ 
tion V. Dunlap Hotel Co.« 183 N.R 
397, 350 IIL 451. 

Md.—Reed v. Reed, 169 A. 798, 165 
* Md. 604. 

Mich.—^Matthews v. Plsrmouth Com¬ 
munity Hotel Co., 251 H.W. 372, 265 
Mich. 309. 

Neb.—^Electronic Development Co. v. 
Robson, 28 N.W.2d 130, 148 Neb. 
526—^Rudolph v. Andrew Murphy 
& Son, 287 N.W. 659, 121 Neb. 612. 
N.J.—^International Union, United 
Auto, Aircraft & Agricultural Im¬ 
plement Workers of America v. 
Elastic Stop Nut Corp., 53 A.2d 339, 
140 N.J.Bq. 177. 

Pa,—Heights Land Co. v. SwengePs 
Estate, 179 A. 431, 319 Pa 298— 
In re Byrne’s Estate, 186 A. 187, 
122 PaSuper. 413—^Logan v, Rus¬ 
sell, Com.Pl., 66 Montg.Co. 322, 64 
York Leg.Rec. 189. 

Tenn.—Corpus Juris dted in Schultz 
V. Anderson, 151 S.W.2d 1068, 1070, 
177 Tenn. 533. 

Tex.—^E. M. Goodwin, Inc., v. Stuart, 
Com.App., 82 S.W.2d 632, 125 Tex. 
212 . 

58 C.J. p 867 note 19. 

Other statements of rule 

(1) In general.—Calumet Co. v. Oil 
City Corporation, 154 So. 141, 114 
Fla 531—58 CJ. p 867 note 19 [a]. 

(2) Specific performance is ordi¬ 
narily granted to plaintiff only when 
defendant, if ffee from fraud or oth¬ 
er personal bar, could have specific 
performance against plaintiff.—^Lutz 
V. Dutmer, 282 N.W. 431, 286 Mich. 
467. 

(3) If enforcement of obligation 
may not be granted to both contract¬ 
ing parties, it should not be enforced 
against one party.—Gulvin v. Sun¬ 
shine Park, 44 A.2d 75, 137 N.J.Ea. 
249—^E^edler, Inc. v. Coast Finance 
Co., 18 A.2d 268, 129 N.J.B(i. 161, 185 
A.L..R. 278. 

80. Cal.—Lind v. Baker, 119 P.2d 
806, 48 Cal.App.2d 234. | 


N.J.—Quigley Co. v. Asbestos Lim¬ 
ited, Ch., 44 A.2d 89, 23 N.J.Misc. 
801, afiSlrmed 46 A.2d 787, 188 N.J. 
Bq. 111. 

58 C.J. p 870 note 54. 

81. Idaho.—Sherman v. Watson, 74 
P.2d 181, 58 Idaho 451. 

Tex.—Martin v. Martin, Civ.App., 230 
S.W.2d 547, error refused no re¬ 
versible error. 

58 C.J. p 870 note 55. 

Failure to sign contract 
Plaintiff who had made down pay¬ 
ment on purchase price of realty was 
not entitled to specific performance 
of alleged contract to sell realty> 
where plaintiff had not signed con¬ 
tract and did not promise to pur¬ 
chase realty, and it did not appear 
how price was to be paid, since spe¬ 
cific performance would not lie to 
compel plaintiff to purchase, and thus 
mutuality of remedy was lacking.— 
Sherman v. Watson, 74 P.2d 181, 58 
Idaho 451. 

82. Cal.—Miller v. Dyer, 127 P.2d 
901, 20 Cal.2d 526, 141 A.L.R. 1428. 

58 C.J. p 867 notes 20, 21. 

GiOdifiLcatlon 

' The provisions in statute that **nel- 
ther party to an obligation can be 
compelled specifically to perform it, 
unless the other party thereto has 
performed, or is compellable spe¬ 
cifically to perform, everything to 
which the former is entitled under 
the same obligation” is a codification 
of the rule of mutuality of remedy. 
—^Miller v. Dyer, supra. 

When question arises 
Question of mutuality of remedy 
may arise only in action for specific 
performance.—Gosnell v. Lloyd, 10 
P.2d 45, 216 Cal. 244. 

83. Ohio.—Ward v. Bickerstafl, 78 
N.E.2d 877, 79 Ohio App. 363. 

WfrU-oonsiderad case reviewing au. 
thoritles 

N.M.—Vanzandt v. Heilman, 214 P. 
2d 864, 54 N.M. 97. 
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84. Ohio.—Ward v. Bickerstaff, 73 N. 
H.2d 877, 79 Ohio App. 362. 

85. N.H—^Knox v. Allard, 5 A.2d 
716, 90 N.H 167. 

N.Y.—Cummings v. Ziterer, 63 N.Y.S. 
2d 347. 

Ohio.—Fuchs v. United Motor Stage 
Co., 21 N.B.2d 669, 136 Ohio St. 
509. 

Pa.—Guzzi V. Czaia, 63 A.2d 426, 163 
Pa.Super. 597. 

86. Utah.—Genola Town v. Santa- 
quin City, 80 P.2d 930, 934, 96 Utah 
88, rehearing denied 85 P.2d 790, 
96 Utah 104. 

“The old doctrine of mutuality of 
remedy is a concrete example of a 
rule which has been so eroded by 
necessary exceptions as to leave it 
more of a vestige than a substantial¬ 
ity.”—Genola Town v. Santaquin 
City, supra. 

87. Ala.—^Pierce v. Watson, 39 So.2d 
220, 252 Ala. 15. 

Ind.—^Foltz V. Evans, 49 N.E.2d 368, 
113 Ind.App. 596. 

Mo.—Rice V. Griffith, 161 S.W.2d 220, 
349 Mo. 373. 

N.J.—^Fleischer v. James Drug 
Stores, 62 A.2d 383, 1 N.J. 138— 
Mantell v. International Plastic 
Harmonica Corp., 55 A.2d 250, 141 
N.J.Eq. 379, 173 A.L.R. 1185. 

Ohio.—^Fuchs v. United Motor Stage 
Co., 21 N.E.2d 669, 135 Ohio SL 
509. 

Pa.—^Driebe v. Fort Penn Realty Co., 
200 A. 62, 331 Pa. 314, 117 A.L.R. 
1091—Guzzi V. Czaia, 63 A.2d 426, 
163 Pa.'SupeT. 697—^Berger v. 

Weightman, Com.Pl., 33 West.Co. 
207—^In re Beshore’s Estate, Orph., 
62 York Leg.Rec. 61. 

Tex.—Sanderson v. Sanderson, 109 S. 
W.2d 744, 130 Tex. 264. 

88. Minn.—Peterson v. Johnson Nut 
Co., 283 N.W. 561, 204 Minn. 300. 

89. Minn.—^Peterson v. Johnson Nut 
Co., supra. 
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it should not be specifically enforced except want 
of mutuality of remedy, it will be enforced.^® Un¬ 
der some statutes, the question of mutuality of rem¬ 
edy cannot be raised as a defense to a suit for spe¬ 
cific performance since the doctrine of mutuality 
of remedy as a foundation for the jurisdiction of 
equity to afford the remedy is not recognized.^1 

According to many decisions limiting or qualify¬ 
ing the rigidity of the requirement of mutuality of 
remedy, what equity exacts as a condition of re¬ 
lief is the assurance that the decree, if rendered, 
will operate without injustice or oppression either 
to plaintiff or defendant,^nd all that is required 
by the mutuality rule is that at the time of the de¬ 
cree defendant be given or assured performance 
by plaintiff.®3 Mutuality of remedy is important 
in so far only as its presence is essential to the at¬ 
tainment of that end.®^ In other words, the doc¬ 
trine of mutuality of remedy merely requires that 


the court have the power and ability to compel the 
party seeking specific performance to perform his 
obligations,®5 and the doctrine is satisfied if the 
decree of specific performance operates effectively 
against both parties and gives each the benefit of 
a mutual obligation.®® 

State as party seeking relief. As an exception 
to the general requirement of a mutuality of remedy, 
a state has the right to specific enforcement of a 
contract to which it is a party notwithstanding such 
contract cannot be specifically enforced against it 
without its consent.®*^ 

Lack of rmtuality because of defendanfs default. 
Specific performance will not be denied on the 
ground of lack of mutuality of remedy where de¬ 
fendant has lost his right to equitable relief against 
plaintiff by reason of delay or other conduct on his 
part subsequent to the contract, since in equity no 
one can take advantage of his own laches.®® 


90. Minn.—^Peterson v. Johnson Nut 
Co., supra—^Lamprey v. St Paul & 
Chicago Ry. Co., 94 N.W, 656, 89 
Minn. 187. 

91- Del.—-Whitten v. Bird, 2 A.2d 
83. 23 DeLCh. 36. 

58 C.J. p 866 note 15. 

92. IT.S.—Daniels v. Brown Shoo Cb., 
C.C.A.Masa.. 77 P.2d 899. 

Ala.—Cozpiu Juris quoted la Pierce 
V. Watson. 39 So.2d 220, 221. 252 
Ala. 15. 

N.J.—^Fleischer v. James Drug 

Stores. 62 A.2d 383, 1 N.J. 138. 
N.M.—^Vanzandt v. Heilman, 214 P.2d 
864, 64 N.M. 97. 

N.T.—^Walter v. Hoffhian. 196 N.R 
291, 267 N.T. 366—^Epstein v. Oluc- 
kln. 135 N.m 861, 233 N.T. 490— 
Rizzo V. Stamp Realty Corp,, 92 
N.T.S.2d 698. 196 Misc. 615, af¬ 
firmed 95 N.T.S.2d 224, 276 App. 
Div. 973—Trustees of Columbia 
University In City of New Tork v. 
Mortgagee Investors Corp., 89 N.T. 
S.2d 324, 196 Mlsc. 92-^eiler v. 
Geier, 77 N.T.S.2d 628, 191 Mlsc. 
367—580 Fifth Ave. Corp. v. Tay¬ 
lor, 55 N.T.S.2d 713. 

Or.—Temple Enterprises v. Combs, 
100 P.2d 613, 164 Or. 133, 128 A-UR. 
856. 

“The doctrine of mutuality usually 
resolves itself into a question of 
what justice requires under the cir¬ 
cumstances of the particular case.**— 
Plastray Corp. v. Cole, 37 N.W.2d 
162, 166, 324 Mich. 433. 8 A.L.R.2d 
1199. 

93. Ala.—Corpus juris quoted la 
Pierce v. Watson, 39 So.2d 220, 221, 
252 Ala. 15. 

Colo.—Corpus Juris dted ia Stanton 
V. Union Oil Co. of California 142 
P.2d 285, 288, 111 Colo. 414. 

Fla.—Tale Inv. Co. v. Williams^ 141 
So. 308, 105 Fla. 414. 


Mo.—IBludt V. Connett, 168 S.W.2d 
1068, 860 Mo. 793, 145 AL.R. 1014 
—Jones V. Jones, 63 S.W.2d 146, 338 
Mo. 478, 90 AL.R. 219. 

N.M.—Vanzandt v. Heilman, 214 P.2d 
864, 54 N.M. 97. 

N.T.—Walter v. Hoffman, 196 N.B. 
291, 267 N.T. 366. 

Tex.—Corpus Juris dted in Langley 
V. Norris, 173 S.W.2d 464, 459, 141 
Tex. 405, 148 ARE. 655. 

58 CJ. p 867 note 23. 

94. N.J,—^Fleischer v. James Drug 
Stores, 62 A2d 383, 1 N.J. 138. 

N.M.—^Vanzandt v, Heilman, 214 P.2d 
964, 64 N.M. 97. 

N.T.—Walter v. Hoffman, 196 N.B. 
291, 267 N.T. 866—Epstein v. 

Gluckln, 135 N.E. 861, 233 N.T. 
490—^Rizzo V. Stamp Realty Corp., 
92 N.T.S.2d 598, 196 Mlsc. 615, af¬ 
firmed 95 N.T.S.2d 224, 276 App. 
Div. 973—Trustees of Columbia 
University in City of New Tork v. 
Mortgagee Investors Corp., 89 N.T. 
S.2d 324, 196 Mlsc. 92—teller v. 
Geier, 77 N.T,S.2d 628, 191 Mlsc. 
857. 

Or.—Temple Enterprises v. Combs, 
100 P.2d 618, 164 Or. 133, 128 AL.R. 
856. 

95. Ala.—Downing v. Williams, 191 
So. 221, 238 Ala. 651—General Se¬ 
curities Corporation v. Wei ton, 185 
So. 329, 223 Ala. 299. 

Conditional decree 
Want of mutuality did not pre¬ 
clude specific enforcement of written 
option to repurchase business, where 
defendant's obligation under decree 
was conditioned on payment by 
plaintiff of amounts found by the 
court to be due defendant.—Bru¬ 
baker V. D'Orazl, 179 P.2d 538, 120 
Mont 22. 

96. Ala.—^Pierce v. Watson, 89 So.2d 
220, 252 Ala. 15. 
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N.J.—Ilelscher v. James Drug 
Stores, 62 A2d 383, 1 N.J. 138. 

Oral agreement partly performed 
Where spedfic performance of oral 
agreement to convey land Is sought 
on ground of part performance, rule 
of mutuality of remedy Is satisfied 
if decree operates effectively against 
both parties and gives to each bene¬ 
fit of a mutual obllgatlozu—^Walter 
V. Hoffman. 196 NJB. 291, 267 N.T. 
365—680 Fifth Ave. Corp. v. Taylor, 
65 N.T.S.2d 713., 

97- N.J.—State Highway Commis¬ 
sion v. Golden, 163 A 651, 112 N.J. 
Eq. 156. 

Submission to Jurlsdlotion of court 
State seeking specific performance 
of contract to sell land for highway 
purposes submits to court's jurisdic¬ 
tion, and is bound by decree, and re¬ 
lief may be granted since state will 
presumably comply with decree and 
court may impose conditions.—State 
Highway Commission v. Golden, su¬ 
pra. 

9a Cal.—^Miller v. Dyer, 127 P.2d 
901, 20 Cal.2d 626, 141 AL.R. 1428. 
58 C.J. p 869 note 48. 

Befbsal to give lease 
Plaintiffs would be entitled to spe¬ 
cific performance by landowners of 
agreement whareunder landowners 
I and tenants agreed to cancel written 
lease, and plaintiffs agreed to buy 
tenants' fixtures and merchandise, 
and landowners agreed to lease prem¬ 
ises to plaintiffs under same financial 
arrangements as existed imder lease 
to be canceled, notwithstanding any 
lack of mutuality of remedy, where 
any lack of mutuality of remedy was 
brought about by landowners* re¬ 
fusal to give plaintiffs the lease 
plaintiffs requested, containing 
agreed upon terms.-^Pike v. Hayden, 
.218 P.2d 578, 97 CaIApp.2d 606. 
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b. Time Wlien Mutuality Must Exist 

(1) In general 

(2) Time of perfection of vendor’s title 
(1) In General 

It is not essential that mutuality of remedy shall 
•exist at the Inception of the contract, nor need it have 
existed prior to the time of the decree; and it Is suffi¬ 
cient that such mutuality exists at the time suit Is 
filed. 

While there have been expressions and indica¬ 
tions to the contrary,which are perhaps true in 
so far as mutuality of remedy existing at the time 
of the contract is sufficient, even though subsequent 
events have produced a want of such mutuality,^ 
the more generally accepted doctrine is that it is not 
essential that mutuality of remedy shall exist at 
the inception of the contract,^ nor need it have ex¬ 
isted prior to the time of the decree.^ According¬ 


ly, the requirement is satisfied if mutuality of rem¬ 
edy exists at the time the suit is filed.^ So it has 
been held that, although in the beginning a contract 
may be unilateral and there then may be no mutuali¬ 
ty of remedy, the subsequent act of the unbound 
party in coming into equity for specific perform¬ 
ance makes the contract mutual as to remedy.® 

(2) Time of Perfection of Vendor’s Title 

The requirement of mutuality of remedy le gen¬ 
erally satisfied If the vendor, seeking specific perform¬ 
ance, can furnish good title at the time of the decree, 
where the time for the vendor's performance Is not 
of the essence. 

Although there are some decisions holding that 
a vendor seeking specific performance of a contract 
of sale must have had title at the time of the execu¬ 
tion of the contract, so that defendant would have 
a mutual remedy,® in accordance with the general 


99. TI.S.—^Pcmtagrea v. Grauman, Cal., 
191 F. 317, 112 C.C.A. 61. 

58 C.J. p 868 note 26. 

Xi Va.—^Moore v. Randolph, 6 Leigh 
176, 33 Va. 176. 29 Ain.D. 208. 

58 C.J. p 868 note 27. 

9. Ala.—^Pierce v. Watson, 89 So.2d 
220, 252 Ala. 15. 

JSla.—^Howard Cole & Co. v. Williams, 
27 So.2d 352, 167 Fla. 861—Standard 
Lumber Co. v. Florida Industrial 
Co., 141 So. 729, 106 Fla. 884, certio¬ 
rari denied, 63 S.Ct 522, 289 U.S. 
723, 77 L.Ed. 1474—^Tale Inv. Co. 
V. Williams, 141 So. 308, 106 Fla. 
414. 

-Mft.—Corpus Jtiris guoted in. Eludt 
V. Connett, 168 S.W.2d 1068, 1073, 
350 Mo. 793, 146 A.L.R. 1014—-Oor- 
pus Juris guoted in Jones v. Jones, 
63 S.W.2d 146, 153, 333 Mo. 478, 90 
A.L.R. 219. 

^.Y.—^Rizzo V. Stamp Realty Corp., 
92 N.Y.S.2d 698, 196 Misc. 616, af¬ 
firmed 96 N.Y.S.2d 224, 276 App. 
Div. 973—^Trustees of Columbia 
University in City of New York v. 
Mortgagee Investors Corp., 89 N.Y. 
S.2d 324, 196 Misc. 92—^MacLaeon 
V. Lipchitz, 66 N.Y.S.2d 609, af¬ 
firmed 68 N,Y.S.2d 337, 269 App. 
Dlv. 963--NationaI Surety Corp. 
V. Titan Const Corp., 26 N.Y.S.2d 
227, afflrmed 24 N.Y.S.2d 141, 260 
App.Div. 911, reargument denied 26 
N.Y.S.2d 398, 260 App.Div. 923. 

Or.—^Tiggelbeck v. Russell, 213 P.2d 
166, 187 Or. 664—^Temple Enter¬ 
prises V. Combs, 100 P.2d 613, 164 
Or. 133, 128 A.L.R. 856. 

Tex.—Corpus Juris cited in. Langley 
V. Norris, 173 S.W.2d 464, 469, 141 
Tex. 406, 148 A.L.R. 666--011ver v. 
Corzellus, Civ.App., 216 S.W.2d 231, 
affirmed in pai^t reversed in part 
on other grounds Corzellus v. 
•Oliver. 220 S.W.2d 632, 148 Tex. 76. 

Utah.—Gen^la * ^own v. Sant^uln 


City, 80 P.2d 980, 96 Utah 88, re¬ 
hearing denied 85 P.2d 790, 96 Utah 
104. 

VL—First Nat Bank of St Johns- 
bury V. Laperle, 86 A.2d 685. 

68 OJ. p 868 note 28. 

Xu Idaho 

(1) A few decisions have apparent¬ 
ly given approval to the rule that the 
element of mutuality must exist 
from the inception of the contract 
without reference to the subsequent 
ability or willingness of one of the 
parties to perform.—Sherman v. 
Watson, 74 P.2d 181, 68 Idaho 461— 
Childs V. Reed, 202 P. 685, 34 Idaho 
460. 

<2) It has since been held that mu¬ 
tuality of remedy need not exist from 
the inception of the contract and 
that earlier decisions apparently to 
the contrary are distlngruishable as 
involving mutuality of obligation 
rather than mutuality of remedy.— 
Wormward v. Taylor, 221 P.2d 686, 
70 Idaho 450. 

3. Ala—Pierce v. Watson, 89 So.2d 
220, 252 Ala 15. 

Mo.—Corpxu Juris quoted lu iXludt 
V. Connett 168 S.W.2d 1068, 1073, 
350 Mo. 793, 146 A.L.R. 1014—Cor¬ 
pus Juris quoted in Jones v. Jones, 
63 S.W.2d 146, 168, 833 Mo. 478, 90 
A.L.R. 219. 

jjr.j.—Gottlaub V. Cohen, 51 A.2d 254, 
139 N.J.Eq. 323. 

Tex.— Berkman v. Levy, Civ.App., 129 
S.W.2d 397, error dismissed, judg¬ 
ment correct 
58 C.J. p 868 note 29. 

4, ctol ,—King V. Stanley, 197 P.2d 
321, 32 Oal.2d 684—Jonas v. Leland, 
176 P.2d 764, .77 Cal.App.2d 770. 

pia.—^Howard Cole & Co. v. Williams,' 
27 So.2d 862,167 Fla 861—Standard 
Lumber Co. v. Florida Industrial 
Co., 141 So. 729, 106 Fla 884, cer- 
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tiorarl denied, 58 S.Ct 522, 289 U.S. 
723, 77 L.Bd. 1474—Yale Inv. Co. v. 
Williams, 141 So. 308, 106 Fla 414. 
Kan.—^Heidner v. Hewitt Chevrolet 
Co., 199 P.2d 481, 166 Kan. 11. 

Mo.—^Boeving v. Vandover, 218 S.W. 
2d 175, 240 Mo.App. 117—Corpus 
Juris quoted iu Kludt v. Connett, 
168 S.W.2d 1068, 1073, 350 Mo. 793, 
145 A.L.R. 1014—Corpus Juris 
quoted in Jones v. Jones, 63 S.W.2d 
146, 158, 833 Mo. 478, 90 A.L.R. 219. 
Tex,—^Langley v. Norris, 173 S.W.2d 
454, 141 Tex. 405, 148 A.L.R. 656— 
Oliver v. Corzelius, Civ-App., 215 
S.W.2d 231, affirmed in part re¬ 
versed in part on other grounds 
Corzelius v. Oliver, 220 S.W.2d 682, 
148 Tex. 76. 

Vt—^First Nat Bank of St Johns- 
bury V. Laperle, 86 A.2d 635. 

68 C.J. p 868 note 30. 

5. Ala—^Pierce v. Watson, 89 So.2d 
220, 252 Ala 15. 

Mortgage loan as condition 
Purchasers of realty seeking spe¬ 
cific performance of contract condi¬ 
tioned on purchaser’s ability to ob¬ 
tain a mortgage loan under certain 
conditions put themselves under obli¬ 
gations of contract by filing bill for 
specific performance after obtaining 
mortgage loan, and were entitled to 
specific performance over objection 
of lack of mutuality of remedy.-— 
Pierce v. Watson, supra. 

Option oontraot 

There is no mutuality of remedy in 
an option contract until acceptance 
of option, but on acceptance there is 
created a contract of sale which 
gives rise to remedy for specific per¬ 
formance.—Jonas V. Leland, 176 P.2d 
764, 77 Cal.App.2d 770. . 

6. U.S,—Norris v. Fox, C.C.M 0 ., 45 
F. 406. 

68 C.J. p 868 note 38. ^ 
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rule discussed supra subdivision b (1) of this sec¬ 
tion that mutuality of remedy need not exist at 
the inception of the contract, the requirement of mu¬ 
tuality of remedy is generally satisfied if the ven¬ 
dor, seeking specific performance, can furnish good 
title at the time of the decree,^ where the time for 
the vendor's performance is not of the essence.^ 
Where the vendee well knew or understood at the 
time the contract was entered into that the vendor 
did not have the title which he contracted to con¬ 
vey, it is sufficient that the vendor has perfected 
his title at the time fixed for performance^ or at 
the time of the decree,lO but in some of the juris¬ 
dictions following the foregoing rule the subsequent 
acquisition of title by plaintiff will not cure the 
want of mutuality at the time of the contract if de¬ 
fendant was ignorant of the original lack of title.ii 

In some jurisdictions, if the vendor is a stranger 
to the title at the time of the execution of the con¬ 
tract, the subsequent repudiation of the contract be¬ 
fore the vendor obtains the title will bar a suit 
for specific performance by the vendor,i2 but this 
rule does not apply if the vendor's title is merely 
defective This rule, however, is for the vendee’s 
benefit,!^ which may be waived by the conduct of 
the vendee.i5 Where plaintiff has no title at the 
time of trial, mutuality of remedy is lacking and 
specific performance cannot be decreed to him,!® 
as in the case of a married man contracting to con¬ 
vey lands the title to which is in his wife;!^ and 
this is so, even though the wife has signed the deed 
which was tendered to defendant.!® 

c. Plaintiff's Personal Incapacity or Disability 

Generally, whenever an executory contract Is In¬ 
capable of being specifically enforced against one par¬ 


ty by reason of personal Incapacity or disability, that 
party Is Incapable of enforcing It against the other. 

In accordance with the general rule as to the 
necessity of mutuality of remedy, discussed supra 
subdivision a of this section, it seems to be well 
settled that, whenever an executory contract is 
incapable of being specifically enforced against one 
party by reason of personal incapacity or disabil¬ 
ity, that party is incapable of enforcing it against 
the other.!® Accordingly, it has been held that an 
infant cannot obtain specific performance of a con¬ 
tract made by him, there being no reciprocal right 
to specific performance against him because of his 
disability,®® although there are also expressions in¬ 
dicating the contrary to be the rule.®! 'Where an 
infant plaintiff claims under a party who himself 
could have obtained specific performance, such in¬ 
fancy is no ground for refusing specific perform¬ 
ance.®® Likewise, specific performance has been al¬ 
lowed for, or on behalf of, an infant where the 
contract involved was made for him by one compe¬ 
tent to do so.®® "Where there has been complete per¬ 
formance by the infant, his infancy has been held 
to be no bar to specific performance.®* 

Married woman plaintiff. Where a married wo¬ 
man is under a disability to enter into contracts by 
reason of coverture, an executory contract will not 
be specifically enforced on her behalf because the 
other party could not enforce such performance 
against her.®® On the other hand, where the dis¬ 
ability of a married woman has been removed by 
statute, there is no such lack of mutuality as will 
bar her from obtaining specific performance of her 
contracts.®® Hence, where the disability of a mar¬ 
ried woman applies to conveyances by her but not 
to other contracts, her contract as vendee is not 


7. Mont.—Conner v. Helvlk, 78 P.2d 
541. 105 Mont. 437. 

58 C.J. p 868 note 34. 

Beasoaable time 

Purchasers could not set up lack 
of mutuaJlty of remedies as defense 
in vendors’ suit for specific perform¬ 
ance of contract for purchase of land 
where vendors at all times had at 
command the means to remove any 
defect of title to land within reason¬ 
able time and were diligent in per¬ 
forming ail things Incumbent on 
them to perform.—Conner v. Helvlk. 
supra. 

8. N.J.—Rosenson v. Bochenek. 141 
A. 753, 102 N.J.Ea. 643. 

58 C.J. p 869 note 85. 

9. Iowa.—Olson v. Rogness. 155 N. 
W. 801, 173 Iowa 881. 

10. U.S.—•'Ward v. Pearsall, G.G.A. 
Cal., 8 r.2d 365. 

58 C.J. p 869 note 87. 


11. Iowa.—^Murray Bros., etc., Land 
Co. V. OEessey, 166 N.W. 460, 183 
Iowa 739. 

58 C.J. p 869 note 39. 

12. N.J.—^Bianchi v. Herman, 147 A. 
605, 105 N.J.B(i. 226—^Freeman v. 
Anders, 143 A. 550, 103 K’.J.Eql. 430. 

13. N.J.—Freeman v. Anders, supra. 

14. N.J.—^Bianchl v. Herman, 147 A. 
505, 105 N.J.EQ. 226. 

15. N.J.—Blanchi v. Herman, su¬ 
pra. 

16. Iowa.—Rourke v. Peterson, 174 
N.W, 945, 187 Iowa 1165. 

58 C.J. p 869 note 46. 

17- N.J.—Ten Eyck v. Manning, 27 
A, 900. 62 N.J.E(i. 47. 

18. N.J.—Ten Eyck v. Manning, su¬ 
pra. 

58 C.J. p 869 note 47. 

19. Ill.—^Barker v. Hauberg, 156 
N.E. 806, 325 HI. 538. 

58 C.J. p 870 note 63. 
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20. Va.—Tulin v. Johnston, 147 S.E. 
206, 162 Va. 587. 

68 C.J. p 870 note 57. 

21. Colo.—Seaton v. Tohill, 53 P. 
170, 11 Colo.App. 211. 

58 C.J. p 870 note 58. 

22. Va.—Asberry v. Mitchell, 93 S.E. 
638, 121 Va 276, L.R.A.1918A 786. 

58 C.J. p 870 note 59. 

23. Ga—Smith v. Smith, 36 Ga 184, 
91 Am.D. 761. 

58 C.J. p 870 note 60. 

24. Va—Asberry v. Mitchell, 93 S.B. 
638, 121 Va 276, L.RJL1918A 785. 

58 C.J. p 870 note 61. 

25. Fla—^Headley v. Warmolts, 111 
So. 252, 92 Fla 929. 

58 C.J. p 870 note 65. 

26. N.J.—Weidenbaum v. Raphael*. 
90 A. 683, 83 N.J.E<1. 17. 
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lacking in mutuality of remedy,*7 and neither is 
mutuality lacking in sudh a case as between her 
heirs and the vendor.28 Likewise, if during the 
pendency of a suit for specific performance by a 
married woman who had formerly been under the 
disability, the woman becomes discovert, her con¬ 
tinuance of the suit as a feme sole is an affirmance 
of the contract and supplies the original lack of 

mutuality.2 8 

Where the wife's acknowledgement of the con¬ 
tract to convey is necessary, subsequent acknowledg¬ 
ment and tender of a deed in proper form before 
the decree remove the objection of want of mutual- 
ity.80 It has been held that husband and wife may 
sue to enforce a contract made by the wife, since 
by bringing suit she submits to perform her part of 
the contract.3i Likewise, where the married woman 
plaintiff has fully performed her part of the con¬ 
tract, or has tendered such performance and brings 
suit for performance by defendant, the objection of 
the lack of mutuality of remedy has no applica- 
tion.22 In a jurisdiction where the contract of 
the married woman is considered absolutely void, 
the latter rules do not apply.33 

A mere offer to perform, where there has been 
such a change of circumstances as to make specific 
performance inequitable, will not supply the requi¬ 


site mutuality.®^ It seems to be the rule in some 
instances that, where the husband has entered into 
a contract for the sale of property, the title to which 
is in the wife, in so far as the wife is concerned 
the contract lacks mutuality and, hence, cannot be 
specifically enforced in a suit which she brings 
together with her husband against the vendee.25 

d. Plaintiff’s Promise Unenforceable by Decree 

If after a decree against the defendant, there re¬ 
main to be done, under the contract, acts on the plain¬ 
tiff's part of such a character either that the court can¬ 
not frame a decree to enforce them, or that the decree 
cannot be carried cut without unduly taxing the time 
and attention of the court, specific performance is usual¬ 
ly refused. 

In accordance with the general rule requiring 
mutuality of remedy, if, after a decree against de¬ 
fendant, there remain to be done, under the con¬ 
tract, acts on plaintiffs part of such a character 
either that the court cannot frame a decree to en¬ 
force them,®® or that it cannot carry out such de¬ 
cree without unduly taxing the time and attention 
of the court,®7 specific performance is usually re¬ 
fused. Thus, relief has been refused where plain¬ 
tiff’s promise is too indefinite to be enforced;®® 
where performance to defendant is impossible;®® 
where the contract calls for personal services on 
the part of plaintiff,^® according to the judicial de- 


27. N.J.—WeidenbaAim v. Raphael, 
supra. 

28. N.J.—-Weidenbaum v. Raphsjel, 
supra. 

28. Mo.—WaJker v. Owen, 79 Mo. 

663—^Price v. Hart, 29 Mo. 171. 

30. CaJ.—^Banbury v. Arnold, 27 P.' 

934, 91 CaJ. 606. 

58 C.J. p 871 note 73. 

81. H.J.—^Bianchl v. Herman, 147 A. 

505, 105 K.J.Ekl. 226. 

58 C.J. P 871 note 74. 

32. Fla.—^Yale Inv. Co. v. Williams, 
141 So. 308, 105 Fla. 414. 

63 C.J. p 871 note 75. 

Cash oonslderatioiL 

In order to support bill by married 
woman for specific performance of 
contract, cash consideration must be 
tendered when bill is filed and kept 
avallahle.—^Yale Inv. Co. v. Williams, 
supra. 

33. Tex.—(Williams v. Graves, 26 
S.W. 334, 7 Tex.CivJlLpp. 356. 

58 C.J. p 871 note 76. 

34. Pa.—Tarr v. Scott, 4 Brewst. 49. 
58 C.J. p 871 note 77. 

35. Va.—Chilhowie Iron Ca v. 
Gardiner, 79 Va. 805. 

58 aJ. p 871 note 78. 

86. Tex.—H. M. Gk>odwln, Inc., v. 

Stuart, 82 S.W.2d 632, 125 Tex. 212. 
68 CJr. p 871 note 81. 


Marrlag'e 

Where deceased, in consideration 
of plaintllTs promise to marrs^him, 
agreed to marry plaintiff and give 
her certain property, plaintiff, in suit 
against administrator, was not enti¬ 
tled to specific performance because 
of lack of mutuality, since decedent's 
only remedy for breach of plaintiff’s 
promise would have been action for 
damages.—Wilson v. Nelson, 262 N. 
W. 433, 130 Neb. 1. 

37. Ohio.—^Hoffman Candy & Ice 
Cream Co. v. Department of Liquor 
Control, 96 N.K2d 203, 154 Ohio St. 
357. 

58 C.J. p 871 note 81. 

38. Ohio.—^Herley, Inc., v. Harsch, 
22 N.E.2d 516, 61 Ohio App. 260. 

58 C.J. p 871 note 82. 

Exchange of property 
Where an agreement to exchange 
lands contains a sufficient descrip¬ 
tion of the land of one of the par¬ 
ties, but not of the other, a suit to 
compel specific performance cannot 
be maintained by the party owning 
the land insufficiently described. 
Ga.—Lancaster v. Wilson, 106 S.B. 
103, 151 Ga. 154. 

Tenn.—Schultz v. Anderson, 161 S.W. 
2d 1068, 177 Tenn. 538. 

39. N.J.—^Blockdel Realty Co. v. 
Doyle, 6 A.2d 670, 125 N.J.Bq. 528. 

68 CUT. p 871 note 88. 
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4a U.S.—Taussig v. Corbin, Pa., 142 
F. 660, 73 C.CJL 666. 

Cal.—^Moklofsky v. Moklofsky, 179 P. 

2d 628, 79 Cal.App.2d 259. 

Md.—Snodgrass v. Stubbs, 54 A.2d 
338, 189 Md. 28—^Reed v. Reed, 169 
A. 798, 165 Md. 604. 

Mich.—■Corpus JUrls cited in Sword 

V. Alrd, 9 N.W.2d 907, 912, 306 
Mich. 14—Corpus Oturils cited in 
Woods V. Johnson. 253 N.W. 267, 
258, 266 Mich. 172. 

N.J.—Fiedler, Inc., v. Coast Finance 
Co., 18 A.2d 268, 129 N.J.Bq. 161, 
135 A.L.R. 273. 

Ohio.—^Hoffman Candy & Ice Cream 
Co. V. Department of Liquor Con¬ 
trol, 96 N.B.2d 203. 154 Ohio St 
367. 

Tex.—^E. M. Goodwin, Inc., v. Stuart 
82 S.W.2d 632, 126 Tex. 212—^Ken- 
non V. Schlesinger,. CivJVpp., 182 S. 

W. 2d 873, error refused—^Birdville 
Independent School Dist v. Deen, 
Civ.App., 114 S.W.2d 628. 

58 C.J. p 871 note 84. 

Argument against specillo perfomu 
aiLce 

Lack of mutuality of remedy 
should not always bar specific per¬ 
formance, but is a particularly 
strong argument against specific per¬ 
formance of agency or personal serv^ 
ice contracts.—^Bethlehem Engineer¬ 
ing Export Corp. v. Christie, D.CL 
N.T., 26 F.Supp. 121, afiSxmed, C.CJL. 
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dsions on the question, such as care and support, 
or services, as agent, manager, surveyor, partner, 
attorney, or other employment calling for care and 
skill,^2 Qj. where it calls for building, operation, 
construction work, or other continuous acts.^® In 
the case of railroad construction, operation, or 
maintenance contracts, although they may involve 
continuous acts or supervision by the court, such 
contracts as are enforceable against the railroad 
will be also enforced on behalf of the railroad, 
but if the performance by the railroad is such that 
it will not be specifically decreed, the court will re¬ 
fuse specific performance at the behest of the rail- 
roacL^s 

If the contract calls for continued performance on 
the part of both plaintiff and defendant, so that 
specific performance by the latter can be made con¬ 
ditional on the former’s continued performance, the 
apparent lack of mutuality of remedy is no bar to 
the relief.^® Mutuality of remedy is not lacking 
in a case where plaintiffs obligation is the covenant¬ 
ing to do the acts after performance by defendant 
which of themselves could not be specifically en- 
forced>7 Likewise, where an alternative provision 
in a contract provides for the execution of a bond 


to secure the construction of a road, the fact that 
the construction of the road could not have been 
specifically enforced does not make the case one 
where mutuality of remedy is lacking.^* 

e. Contract Terminable by Plaintiff 

A continuing contract will not be specifically en¬ 
forced If It Is one which by Its terms the plaintiff is 
permitted to terminate at will. 

Except as modified by statute,^® there has de¬ 
veloped out of the general rule that equity will not 
decree specific performance of a contract which can 
be terminated under its terms by defendant at will, 
discussed infra § 15, the rule that a continuing con¬ 
tract will not 'be enforced, specifically, if it is one 
which by its terms plaintiff is permitted to terminate 
at will,50 but this rule does not apply to suits to 
compel the execution of a contract, the terms of 
which might be unenforceable because of the lack 
of mutuality of remedy.^i So it has been held that 
bringing suit for the specific performance of a por¬ 
tion of a contract authorizing plaintiff to withdraw 
if unsatisfied with an investigation permitted imder 
the contract does not supply the requisite mutuality 
of remedy where plaintiff retains his right to with- 
draw.52 According to some decisions, however. 


Betblehem Bnsrineeringr Sxport Co. 
v. Chriatie. 106 F.2d 938, 125 A.LuR. 
1441. 

OoiLtraotB not within mle 

(1) In general.—Capps v. Joiner, 
Civ.App., 69 S.W.2d 863, error dis¬ 
missed. 

(2) An oil and gas lease running 
not only to plaintifC but to his heirs 
and assigns did not thereby require 
personal services of any particular 
indlviduaJ, and plaintiff was not 
barred from obtaining specific en¬ 
forcement of agreement to execute 
lease on ground of lack of mutuality 
in that it undertook to obligate him 
to perform personal services which 
could not be decreed.—George v. 
Weston, 79 P.2d 110, 26 CalApp.Sd 
266. 

41. m.—Watson v. Hobson, 81 N-B. 
2d 885, 401 Ill. 191, 7 A.L.R.2d 1156. 

Mich.—Corpus Juris olted in Woods 
V. Johnson, 253 N.W. 257, 258, 266 
Mich. 172. 

Tex.—^Martin v. Martin, Clv.App., 
230 S.W.2d 647, error refused no 
reversible error. 

58 C.J. p 872 note 85. 

42. Mo.—Oorpus Juris quoted In 
Jones V. Jones, 63 S.W.2d 146, 168, 
833 Mo. 478, 90 AL..R. 219. 

Tex.—^BlrdvUle Independent School 
Blst. V. Deen, Ciy.App., 114 S.W.2d 
628. 

68 C.J. p 872 note 86. 

43. Cal.—^Llnd v. Baker, 119 P.2d 
806, 48 Cal.ApiK2d 234. 

68 C.J. p 872 note. 87. 


44. Iowa.—^Minneapolis, etc., R. Co. 
V. Cox, 41 N.W. 24, 76 Iowa 806, 14 
Am.S.R. 216. 

68 C.J. p 872 note 89. 


45. Cal.—Pacific Blectrlc R. Co. v. 


Campbell-Johnston, 94 P. 623, 158 


CaX 106. 

58 C.J. p 872 note 90. 


46. N.T.—Weinberger ▼. Vcui Hes¬ 
sen, 183 N.B. 429, 260 N.T. 294. 

68 C.J. p 873 note 91. 

'Where the reciprocal obligations 
of the parties to the contract in 
question are concurrent, the continu¬ 
ance of the obligation of each to pe]> 
form his j>art being dependent upon 
continued performance by the other, 
any material injury which otherwise 
might be sustained by defendant, of 
whom performance is required, in 
consequence of his not having an ef¬ 
ficient remedy for coercing future 
performance by plaintiff, is effectual¬ 
ly avoided by making defendant's ob¬ 
ligation to continue performance de¬ 
pendent upon a continuance of per¬ 
formance by plaintiff:’* 

IT.S.—^Montgomery Tract. Co. v. 
Montgomery Light, etc., Co., Ala., 
229 P. 672, 676, 144 C.C.A. 82, cer¬ 
tiorari denied 37 S.Ct. 14, 342 U.S. 
628, 61 L.Bd. 536. 

Cal.—Associated Oil Co. v. Myers, 18 
P.2d 668, 670, 217 Cal. 297. 

47. Mo.—^Pomeroy v. Fullerton, 21 
S.W. 19, 113 Mo. 440. 

58 C.J. p 873 note 92. 
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48. W.Va.—West Virginia Power, 
etc., Co. V. Voight 114 S.B. 138, 
91 W.Va. 681. 

58 C.J. p 878 note 93. 

49. Mich.—Grummett ▼. Gingrass, 
43 N.W. 999, 77 Mich 369. 

58 C.J. p 873 note 96. 

50. U.S.—Clay v. Callaway, C.A.Ga., 
177 F.2d 741, rehearing denied 178 
F.2d 768. 

Ill.—Cowen V. McNealy, 96 N.E.2d 
100, 342 IlLApp. 179. 

Iowa.—Corpus Juris dtad la Damall 
V. Day, 87 N.W.2d 277, 283, 240 
Iowa 665. 

N.J.—Quigley Co. v. Asbestos Lim¬ 
ited, 44 A.2d 89, 23 N,J.Misc. 301. 
affirmed 46 A.2d 787, 138 N.J.Bq. 
111 . 

58 C.J. p 878 note 98. 

Optional contracts as lacking mu¬ 
tuality of obligation see infra S 
13. 

A contract for firming oil on land, 
reserving in plaintiff the option to 
surrender the premises, lacks mu¬ 
tuality of remedy so as not to be spe¬ 
cifically enforceable.—George v. Wes¬ 
ton, 79 P.2d 110, 26 Cal.App.2fi 256— 
58 aj. p 873 note 98 [b] (2). 

51. Ind.—St. Joseph Hydraulic Co. 
V. Globe Tissue Paper Co., 69 N.B. 
995. 156 Ind. 665. 

58 C.J. p 874 note 99. 

52. U.S.—Blectrlc Management, etc!., 
Corp. V. United Power, eta. Coirp;, 
C.C.A.Eaa., 19 F.2d 311, 

58 C.J. p 874 note 6.. . . > 
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the fact that a contract is terminable by plaintiff, 
on notice, does not preclude specific performance, 
notwithstanding the claim of want of mutuality, 
where it does not appear that the decree, if ren¬ 
dered, will operate with injustice or oppression ei¬ 
ther to plaintiff or defendant.53 Also, in view of 
the fact that mutuality of remedy need not exist 
at the inception of the contract, the fact that un¬ 
der the terms of the contract, plaintiff is free to 
terminate his obligation at will does not deprive him 
of the right to specific performance, where he has 
not taken such action but has indicated his intent 
to enforce the contract in which case the obliga¬ 
tion is binding on him and the requisite mutuality 
is supplied.54 Where the expenses incurred by 
plaintiff imder the contract make an early tennina- 
tion of it unlikely, the court may grant a decree 
for specific performance.^® 

Liquidated damage or forfeiture provisions. 
Where the contract provides for the payment of 
liquidated damages and termination of the contract 
in event of plaintiff^s being in default, and the pro¬ 
vision is such as would have defeated specific per¬ 
formance against plaintiff had he elected to pay the 
stipulated sum, some of the authorities hold that 


specific performance cannot be had against de¬ 
fendant because of lack of mutualitybut others 
grant specific performance®^ on the ground that 
plaintiff by instituting suit and tendering perform¬ 
ance waives his right of election and mutuality is 
thereby created,®® or on the ground that such a. 
provision does not constitute an exclusive remedy.®^' 

f. Effect of Performance or Tender 

The doctrine of mutuality of remedy applies only 
to executory contracts and not to executed contracts, 
so that If the plaintiff has performed his unenforceable 
promise, the fact that before such performance there was 
a lack of mutuality In the remedy Is no defense. 

The doctrine of mutuality of remedy applies only 
to executory contracts®® and not to executed con- 
tracts.®! Accordingly, if plaintiff has performed 
his unenforceable promise, the fact that before such 
performance there was a lack of mutuality in the 
remedy is no defense.®® Substantial performance 
by plaintiff if damages can be given to defendant for 
the partial failure is suflGicient,®® and this is the rule 
imder statutes expressly so providing.®^ According 
to some decisions, an offer or tender by plaintiff 
of performance of his contractual obligation is suf¬ 
ficient to satisfy the rule of mutuality®® if the ten- 


63. U.S.—Daniels v. Brown Shoe Co., 
aC-A-Mass.. 77 F.2d 899. 

Ws. N.Y.—^Rlzzo V. Stamp Realty 
Corp., 92 N.Y.S.2d 598, 198 Mlaa 
615. affirmed 95 K.Y.S.2d 224, 276 
App.Dlv. 973. 

55. Mich.—^Plastray Corp. v. Cole. 
37 N.W.2d 162, 324 Mich. 433, 8 
A.L.R.2d 1199. 

56. Tez.^—^Hatclifle v. Mahres, Civ. 
App., 122 S.W.2d 718, error refused. 

58 O.J. p 874 note 2. 

57. Fla.—^Romines v. Nobles. 66 So. 
2d 563. 

58. Wash.—Wright v. Suydam. 131 
P. 239, 72 Wash. 687. 

58 C.J. p 874 note 3. 

59. Pa.—^Edison Illuminating Co. v. 
Eastern Pennsylvania Power Co., 
98 A. 652. 253 Pa. 457. 

58 C.J. p 874 note 4. 

60. Cal.-^ones v. Clark, 119 P.2d i 
731, 19 Cal.2d 156. 

Ill.—Nyder v. Champlin. 81 N.E.2d 
923, 401 Ill. 317, 5 A.L.R.2d 282. 

Mich.—Greening v. McCambrldge, 
275 N.W. 795, 282 Mich. 136—Coar- 
pns Juris dted in Woods v. John¬ 
son, 253 N.W. 267, 268, 266 Mich. 
172. 

Mo.—Corpus Juris quoted lu Jones 
V. Jones, 63 S.W.2d 146, 163. 333 
Mo. 478, 90 A.Ii.R. 219. 

N.Y.—^Nat. Sur. Corp. v. Titan Const 
Corp., 26 N.Y.S.2d 227, affirmed 24 

, N.Y.;^2q 141, 260,.App,.Dlv. 911, re- 

81 C.J.S.—28 


argument denied 25 N.Y.S.2d 898, 
260 App.Div. 923. 

68 C.J. p 875 note 7. 

61. Cal.—Jones v. Clark, 119 P.2d 
731, 19 Cal.2d 156. 

Mich.—Greening v. McCambridge, 
276 N.W. 796, 282 Mich. 136—Cor¬ 
pus Juris dted in. Woods v. John¬ 
son, 263 N.W. 257, 258, 266 Mich. 
172. 

Mo.—Corpus Juris quoted in Jones 
V. Jones, 63 S.W.2d 146, 153, 333 
Mo. 478, 90 AD.R. 219. 

Pa.—Stonesifer v. First Nat Bank, 
Com.Pl.. 54 York Leg.Rec. 143. 

68 C.J. p 876 note 8. 

62. Cal.—Stone v. Burke, 244 P.2d 
51, 110 Cal.App.2d 748—Ambrose v. 
Alioto, 150 P.2d 502, 65 Cal.App.2d 
362. 

Fla.—Calumet Co. v. Oil City Cor¬ 
poration, 154 So. 141, 114 Fla. 631. 

Idaho.—Corpus Juris oited in Worm- 
ward V. Taylor, 221 P.2d 686, 688, 
70 Idaho 450. 

HI.—Nyder v. Champlin, 81 N.E.2d 
923, 401 Ill. 317, 6 A.L..R.2d 282— 
Elmore Real Estate Imp. Co. v. Ol¬ 
son, 76 N.E.2d 204, 332 IlLApp. 745. 

Md.—Snodgrass v. Stubbs, 64 A.2d 
838, 189 Md. 28. 

Mich.—Greening v. McCambridge, 
275 N.W. 795, 282 Mich. 136—Cor¬ 
pus Juris dted in Woods v. John¬ 
son, 253 N.W. 257, 258, 266 Mich. 
172. 

Mo.—{Blludt V. Connett, 168 S.W.2d 
106^, '350 Mo. 798, 145 A.L.R. 1014 
—Corpus Juris quoted in Jones v. 
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Jones, 63 S.W.2d 146, 153, 833 Mo. 
478, 90 A.L.R. 219. 

Mont—Conner v. Helvik, 73 P.2d 641,. 
105 Mont 437. 

N.H.—^Knoz V. Allard, 5 A.2d 716, 90 
N.H. 167. 

Tex.—Sanderson v. Sanderson, 109 
S.W.2d 744, 130 Tex. 264—Berkman 
v. Levy, CivJVpp., 129 S.W.2d 397,. 
error dismissed, judgrment correct. 
Utah.—Utah Mercur Gold Min. Co. v. 
Herschel Gold Min. Co., 134 P.2d 
1094, 103 Utah 249. 

Va.—Wright v. Dudley, 63 S.B.2d 29, 
189 Va 448. 

58 C.J. p 875 note 9. 

Performance by married woman or 
infant see supra subdivision c oY 
this section. 

63. Tex.—Ship Channel Dev. Co. v. 
Glover, ClvApp., 280 S.W. 331. 

64. Cal.—Jones v. Clark, 119 P.2d 
731, 19 Cal.2d 156. 

68 C.J. p 876 note 12. 

65. Cal.—Oosnell v. Lloyd, 10 P.2d. 
45, 215 Cal. 244. 

Ibaok of signature 

Contract to lease and sell land be¬ 
longing to husband and wife did not 
lack mutuality because wife did not 
sign it where, after contract was 
made, both husband and wife were 
ready, willing, and able to perform 
and made every effort to have lessee- 
perform.—Shell Eastern Petroleunt 
Products . V. White, 68 F.2d 379, 62 
App.p.C. 332. 
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der made is the legal eqtiivalent of actual perform¬ 
ance,®® and if the obligation is such that the court 
could specifically enforce it without such offer or 
tender ;®7 but it has been held that if the obligation 
of plaintiff is such that the court cannot specifically 
enforce it, a mere offer or tender of performance 
is insufficient®® 

g. Jurisdiction Taken Because Defendant En¬ 
titled to Bemedy 

Generally, where one party can compel specific per¬ 
formance, so can the other, so that, although the sub¬ 
stantial relief actually sought by the plaintiff is a re¬ 
covery of money. If the subject matter of the contract 
is such that the defendant may have It specifically 
enforced against the plaintiff, then the plaintiff is en- 
titied to specific performance against the defendant. 

Since the remedy of specific performance is a 
mutual remedy, as discussed supra subdivision a of 
this section, it has been held that when one party 
can compel performance, so can the other.®® So it 
is generally held,^® in some instances by reason of 
express statutory enactment,that, although the 
substantial relief actually sought by plaintiff is a 
recovery of money, if the subject matter of the con¬ 
tract is such that defendant may have it specifically 
enforced against plaintiff, then plaintiff is entitled 
to specific performance against defendant. On the 
other hand, it has been held that the fact that the 
remedy of specific performance is available to one 


party to a contract is not in itself a suflicient rea¬ 
son for making the remedy available to the other,^® 
although it may be decisive when the adequacy of 
damages is difficult to determine and there is no 
other reason for refusing specific enforcement'^® 
Where, by statute, equity is given jurisdiction to 
grant specific performance to a party to a contract 
only if his remedy at law is inadequate, the fact that 
one of the parties to a contract is entitled to specific 
■performance is no ground for the granting of such 
relief to the other,and there is authority so hold¬ 
ing without reference to a statute.^® 

§ 12. -Memorandum not Signed by 

Plaintiff 

A contract, the memorandum of which was signed 
by the defendant, may be specifically enforced by a 
plaintiff who has not signed, notwithstanding because 
of the lack of such signature the contract could not have 
been enforced against the plaintiff up to the time of 
the commencement of the suit, since the requisite mu¬ 
tuality Is supplied by the filing of the bill. 

The rule was established soon after the enact¬ 
ment of the statute of frauds, that a contract, the 
memorandum of whidh was signed by defendant, 
may be specifically enforced by a plaintiff who has 
not signed, notwithstanding because of the lack of 
such signature the contract could not have been 
enforced against plaintiff, either in law or in equity, 
up to the time of the commencement of the suit,^® 


Wliere oils oontraotlag' to puxcSiaso 
land seeks specific performance of 
contract by vendor and offers to per^ 
form, mutuality exists when such 
remedy is sought to be enforced, as 
required to authorize such relief.— 
MacLaeon v. Lipchitz, 56 N.Y.S.Sd 
609, affirmed 58 N.Y.S.2d 887, 269 
App.Dlv. 958. 

Offer made la amended complaint 
Amended complaint related back to 
filing of original bill so that offer in 
amended complaint to pay defendant 
remainder due under real estate con¬ 
tract was a sufficient tender to ren¬ 
der performance by plaintiff complete 
and entitle plaintiff to specific per- 
.formance regardless of lack of mu¬ 
tuality even though the offer was not 
made in original complaint.—Elmore 
Beal Estate Imp. Co. v, Olson, 76 
N.E.2d 204, 882 IllApp. 745, appeal 
transferred 63 N.E.2d 764, 392 Ill. 
46. 

66. Ela.—Calumet Co. v. Oil City 
Corporation, 154 So. 141, 114 Fla. 
531. 

XTnaocepted tender 
Unaccepted tender of performcmce, 
which would have resulted in execu¬ 
tion of executory contract sought to 
be specifically enforced, is equivalent 
in equity to performance.—Yale Inv. 


Co. V. Williams, 141 So. 308, 105 Fla. 
414. 

67- D.C.—^Bride v. Beeves, 86 App. 
D.C. 476. 

58 C.J. p 876 note 18. 

68« N.J.—^Fiedler, Inc., v. Coast Fi¬ 
nance Co., 18 A.2d 268, 129 N.J.Eq. 
161, 135 A.L.B. 273. 

58 C.J. p 876 note 14. 

69. Ga—Waters v. Tillman, 22 S.E. 
2d 178, 194 Ga 552. 

Contract adjudicated as valid 
Where court In action to cancel 
from conveyance records as Invalid 
a written offer to sell a royalty inter¬ 
est at stipulated price accepted by 
offeree by recordation thereof de¬ 
clared such instrument, and accept¬ 
ance effected a valid contract as 
to which offeror had no right of ac¬ 
tion except to enforce specific per¬ 
formance, in consequence of such 
decision offeree likewise had a right 
of action for specific performance of 
such contract.—Haas v. Cerami, 10 
So.2d 61, 201 La 612. 

70. D.C.—No-Leak-O Piston Bing 
Co. V. Chandlee, 289 F. 526, 58 App. 
D.C. 128. 

58 C.J. p 876 note 17. 

71. Hont—Saint v. Beal, 218 P. 248, 
66 Mont 292. 

58 C.J. p 876 note 18. 
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72. N.J.—Fleischer v. James Drug 
Stores, 62 A.2d 383, 1 N'.J. 138. 

73. N’.J.—^Fleischer v. James Drug 
Stores, supra 

74. Del.—G. W. Baker Mach. Co. v. 
U. S. Fire Apparatus Co., 97 A. 
618, 11 Del.Ch. 386. 

58 C.J. p 876 note 19. 

75. Wash.—^Templeton v. Warner, 
164 P. 1081, 167 P. 458, 89 Wash. 
584. 

68 C.J. p 877 note 20. 

76. Cal ,—Jonas v. Leland, 176 P.2d 
764, 77 Cal.App.2d 770. 

Ind,—^Foltz V. Evans, 49 N.E2d 358, 
113 Ind.App. 596. 

OECan.—Sewell v. Dolby, 237 P.2d 366, 
171 Kan. 640. 

N.H.—Swanson v. Priest 58 A.2d 207, 
96 N.H. 64. 

N.Y.—Leibowitz v. Buck, 95 H.Y.S.2d 
656, 276 App.Div. 1026—Seiler v. 
Geier, 77 N.Y.S.2d 628, 191 Misc. 
367. 

58 CJ. p 877 note 22. 

Escrow Instmotlons 

However, where wife who with her 
husband sought to purchase realty 
did not sign escrow instructions 
which were signed by husband and 
called for a deed vesting title In hus¬ 
band and wife, as Joint tenants it 
was held that wife could not have 
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since the requisite mutuality is supplied by complain¬ 
ant’s filing of his bill.'^'^ Where the statute of 
frauds requires signature by the vendor or lessor 
only in order to make the contract binding on both 
parties, the objection that the contract lacks mu¬ 
tuality because plaintiff has not signed cannot prop¬ 
erly arise.*^® By statute in some jurisdictions a con¬ 
tract signed only by defendant may be specifically 
enforced if the other party has performed or of¬ 
fers to perform on his part, in which event the 
lack of mutuality constitutes no defense.^^ Part 
performance by the parly not bound imder the con¬ 
tract permits specific performance against the other 
only to the extent of compensation for such part 
performance.^® 

§ 13 . - Mutuality of Obligation 

a. In general 

b. Unilateral contracts 


a. In Ckneral 

Generally, mutuality of obligation or contract Is 
essential to the right to specific performance, and such 
relief will be denied In the case of contracts not mut¬ 
ually binding on both parties. 

Since the existence of a valid contract is essen¬ 
tial to the remedy of specific performance, as dis¬ 
cussed infra •§ 30, and since there can be no valid 
contract unless there is present mutuality of obli¬ 
gation therein, as discussed in Contracts § 100, it 
follows as a general rule that mutuality of obliga¬ 
tion or contract is essential to the right to the reme- 
dy,®l and that such relief will be denied in the case 
of contracts not mutually binding on both pa,rties 
since in such case the requisite mutuality of obliga¬ 
tion is lacking.®^ Although the contract does not 
contain an express promise by one of the parties 


been compelled by vendors to per¬ 
form the agreement purportedly cre¬ 
ated by the escrow Instructions, and 
therefore she could not maintain an 
action to enforce the purported 
agreement.—Sesnmour v. Shaeffer, 187 
P.2d 95, 82 Cal.App.2d 823. 

77. Del.—Cartmell v. Nlgro, 165 A. 
626, 19 Del.Ch. 231. 

Mont.—Johnson v. Elliot, 218 P.2d 
703, 123 Mont. 597. 

N.J.—Miller v. Headley, 158 A. 118, 
109 N.J.Eq. 436, afOrmed 163 A. 
665, 112 N.J.Eq. 89. 

Ya.—^Mooers v. Wilson, 33 S.E.2d 791, 
183 Va. 910. 

Wash.—Leroux v. Knoll, 184 P.2d 
564, 28 Wash.2d 964. 

58 C.J. p 877 note 23. 

78. Ohio.—Clotfelter v, Telker, App., 
83 N.E.2d 103. 

58 C.J. p 878 note 25. 

79. Cal.—Copple v. Algeltinger, 140 
P. 1073, 167 Cal. 706. 

68 C.J. p 878 note 27. 

80. Tex.—Johnson v. Breckenridge- 
Stephens Title Co., Com.App., 241 
S.W. 195. 

81. U.S.—^Texas Co. v. Z. & M. In¬ 
dependent Oil Co., D.C.N.T., 66 P. 
Supp. 967. afiOirmed. C.C.A., 166 F. 
2d 862, 167 A.L..R. 719. 

Ark.—^Magnolia Petroleum Co. v. Dud- 
ney, 200 S.W.2d 793, 211 Ark. 469 
—^Duclos V. Turner, 166 S.W.2d 
251, 204 Ark. 1000. 

Cal.—^Moklofsky v. Moklofsky, 179 P. 

2d 628, 79 Cal.App.2d 259. 

Idaho.—Sherman v. Watson, 74 P.2d 
181, 58 Idaho 451. 

m.—Cohen v. Kosdon, 84 ]Sr.E.2d 358, 
402 Ill. 429—ITyder v. Champlin, 81 
N.E.2d 923. 401 IlL 317, 5 A.L..R. 
2d 282—Wloczewskl v. Kozlowskl. 
70 N.B.2d 560, 395 HI. 402—Ed¬ 
monds V. Gourley, 199 N.E. 287, 362 
HI. 147—Jacksonville Hotel Bldg. 


Corporation v. Dunlap Hotel Co., 
183 N.E. 397. 360 Ill. 461—Cowen v. 
McNealy, 96 N.E.2d 100, 342 HI. 
App. 179—Peru Wheel Co. v. Union 
Coal Co., 14 K.E.2d 998, 295 IlLApp. 
276. 

Ky.—Calhoun v. Everman, 242 S.W. 
2d 100—Ford V. McGregor, 234 S.W. 
2d 493, 314 Ky. 116. 

Md.—Beck v. Bernstein, 81 A.2d 608. 
Mich.—^Le Baron Homes v. Pontiac 
Housing Fund, 29 N.W.2d 704, 319 
Mich. 310—^Linden v. Hoshal, 12 N. 
W.2d 386, 307 Mich. 568—Van Camp 

V. Van Camp. 289 N.W. 297, 291 
Mich. 688—Qroenlng v. McCam- 
brldge, 275 N.W. 795, 282 Mich. 135 
—^Woods V. Johnson, 253 N.W. 257, 
266 Mich. 172—^Matthews v. Ply¬ 
mouth Community Hotel Co., 251 
N.W. 372, 266 Mich. 309. 

Neb.—^Herrin v. Johnson Cashway 
Lumber Co., 46 N.W.2d 111, 153 
Neb. 693—O'Brien v. Prlcke, 27 N. 

W. 2d 403, 148 Neb. 369. 

N.J.—White V. Risdon, 55 A.2d 308, 
140 N.J.Eq. 613—Turitch v. Yuritch, 
51 A.2d 901, 189 N.J.Eq. 439—Bur- 
lew V. Hepps, 48 A.2d 278, 138 N.J. 
Eq. 425, reversed on other grounds 
63 A.2d 827, 2 N.J.Super. 336, af¬ 
firmed 69 A.2d 579, 6 N.J.Super. 
16—Gulvin V. Sunshine Park, 44 
A.2d 75, 137 N.J.Eq. 249—Fiedler, 
Inc. V. Coast Finance Co., 18 A2d 
268, 129 N.J.Bq. 161, 135 A.D.R 
273—Quigley Co. v. Asbestos Limit¬ 
ed, 44 A.2d 89, 23 N.J.Misa 301, 
{tffii’med 46 A.2d 787, 138 N.J.Eq. 
Ill—Choras v. Investment Build¬ 
ing & Loan Ass’n of Newark, Ch., 
36 A.2d 86. 

N.Y.—Strobe v. Netherland Co., 283 
N.T.S. 246, 245 App.Ddv. 673. 

Or.—^Wagner v. Savage, 244 P.2d 161 
—^Tiggelbeck v. Russell, 218 P.2d 
156, 187 Or. 564—^Benson v. Wil¬ 
liams, 149 P.2d 649, 174 Or. 404— 
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Lohey v. O'Hair, 83 P.2d 493, 160 
Or. 63. 

Pa.—^Heights Land Co. v. Swengel's 
Estate, 179 A. 431, 819 Pa. 298— 
In re Allshouse's Estate, 156 A. 
69, 304 Pa. 481, 96 A.L.R. 379— 
Samuel Bralt, Inc., v. Snyder, Com. 
PL, 17 Lehigh Co.L.J. 304—Aldrich 
V. Geahry, Com.Pl., 30 WesLCo.L.J., 
101, reversed on other grounds 61 
A.2d 848, 860 Pa. 376. 

Tex.—^Berkman v. Levy, Civ. App., 
129 S.W.2d 897, error dismissed, 
judgment correct. 

Utah.—Ward v. Ward, 85 P.2d 636. 
96 Utah 263. 

Va.—^Buchanan v. Buchanan, 6 S.E.2d 
612, 174 Va. 255—Clark v. George, 
170 S.E. 713, 161 Va. 104. 

58 C.J. p 878 note 32. 

"In order for a contract to be 
specifically enforced, It must be mu¬ 
tual, which means an obligation on 
each party to do or permit to be 
done something in consjlderation of 
the act or promise of the other.”— 
Snodgrass v. Stubbs, 54 A.2d 338, 347, 
189 Md. 28. 

Element to be considered 

Mutuality of performance is an ele¬ 
ment to be considered in balancing 
equities to determine whether con¬ 
tract should be specifically enforced. 
—^Peterson v. Johnson Nut Co., 283 
N.W. 561, 204 Minn. 300. 

82. U.S.—^Pike Rapids Power Co. v. 
Minneapolis, St. P. & S. S. M. R. 
Co., C.C.AMlnn., 99 F.2d 902, cer¬ 
tiorari denied Minneapolis, St. P. 
& S. S. M. R. Co. V. Pike Rapids 
Power Co., 69 S.Ct. 362, 305 U.S. 
660, 83 L.Ed. 428, rehearing denied 
59 S.Ct 487, 306 U.S. 667, 83 L.Ed. 
1062, certiorari denied Pike Rapids 
Power Co. v. Minneapolis, St. P. St, 
S. S. M. R. Co., 69 S.Ct 488, 806 U. 
S. 640, 88 L.Ed. 1040. 



SPECIFIC PERFORMANCE 


81 C.J.S. 


§ 13 

to perform, such a promise may be implied from 
the terms thereof so as to give it the requisite mu¬ 
tuality,83 and the payment by such party of part 
of the consideration is a recognition of his obliga¬ 
tion giving mutuality of obligation to the contract8^ 
It has been held, with respect to numerous particu¬ 
lar contracts, that they were mutually binding or 
that mutuality of obligation was not lacking, so 
as to permit specific enforcement thereof.85 

According to some decisions, the rule as to the 
necessity of mutuality of obligation requires that 
such mutuality exist from the inception of the con¬ 


tract,88 without reference to the subsequent will¬ 
ingness of the party to perform.87 The rule has 
been applied to contracts under which performance 
by one of the parties is entirely optional,88 con¬ 
tracts without consideration,83 and contracts signed 
by one party only.80 It has been held, however, 
that specific performance will not be refused merely 
because the contract at the time it was entered into 
could not have been enforced by defendant against 
plaintiff, and it is enough that there is mutuality 
at the time of the decree.®^ Where an agreement 
is no longer executory but fully performed, the 
rule that lack of mutuality of obligation makes a 


Ark.—Gibson v. Boyd, 172 S.W.2d 
928, 206 Ark. 48. 

Cal.—Shattuck v. Chase, 196 P.2d 
475, 86 Cal.App.2d 810—^Pimentel v. 
HaU-Baker Co., 90 P.2d 688, 82 
CalAupp.2d 697—Welsbrod v. Wels- 
brod, 81 P.2d 638, 27 Cal.App.2d 712. 
Colo.—^Siestas v. Martini, 155 P.2d 
161, 118 Colo. 108. 

Fla.—Bucholtz v. Eluchler, 168 So. 
290, 117 Fla. 749. 

Idaho.—Sherman v. Watson, 74 P.2d 
181, 58 Idaho 451. 

m.—Cohen v. Kosdon, 84 ir.F.2d 858, 
402 IlL 429—Watson v. Hobson, 
81 2r.B.2d 886, 401 lU. 191, .7 A.L.II. 
2d 1156. 

Iowa.—^Kelley v. Creston Buick Sales 
Co., 84 hr.W.2d 698, 239 Iowa 1236. 
B^y.—Oalhoun v. Everman, 242 S.W.2d 
100—^Murphy v. KoU Grocery Co., 
225 S.W.2d 466, 811 Ky. 770. 
Neb.—O'Brien v. Fnlcke, 27 N.W.2d 
403, 148 Neb. 369. 

N.J.—Quigrley Co. v. Asbestos Lim¬ 
ited, 44 A.2d 89. 23 N.J.Misc. 301, 
affirmed 46 A.2d 787, 188 N.J.Eq. 
111 . 

N.T.—^BViragro v. Burke, 186 N.B. 683, 
262 N.T. 229—Crandall v. Smith, 
15 N.Y.S.2d 488, 172 Misc. 92—Mac- 
Laeon v. Lipchitz, 66 N.Y.S.2d 609, 
affirmed 58 N.Y.S.2d 837, 269 App. 
Div. 963. 

Tex.—^Martin v. Martin, Civ.App., 230 
S.W.2d 547, error refused no revers¬ 
ible error. 

58 C.J. p 878 note 88. 

Contract to supply material 

Contract, under which defendant 
agreed to supply plaintllt exclusive¬ 
ly with patented material but which 
did not obligate plaintiff to purchase 
any particular amount and which 
permitted plaintiff or defendant to 
terminate contract for different rea¬ 
sons, would not be specifically en¬ 
forced against defendant for want 
of mutuality of obligation.—Quigley 
Co. V. Asbestos Limited, 44 A.2d 89, 
23 N.J.Misc. 301, affirmed 46 A.2d 787, 
188 N.J.Ea. 111. 

83. S.C.—^National Light, etc., Co. 
y. Alexander, 61 S.E. 214, 80 S.C. 
10 . 

58 C.J. p 879 note 84. 


84. N.T.—Comey v. Kline Bldg., eta, 
Co., 182 N.T.S. 15, 191 App.Div. 793. 

58 CJ. p 880 note 35. 

85. U.S.—^Bastian v. U. S., C.C.A. 
Ohio, 118 P.2d 777. 

Ariz.—Shreeve v. Greer, 173 P.2d 641, 
65 Ariz. 85. 

CaL—Pike v. Hayden, 218 P.2d 678, 
97 CaLApp.2d 606—^Yan Fossen v. 
Yager, 151 P.2d 14, 65 Cal.App.2d 
591. 

D.C.—Shell Eastern Petroleum Prod¬ 
ucts V. White, 68 F.2d 879, 62 App. 
D.C. 332. 

Fla.—^Homines v. Nobles, 56 So.2d 563 
—Vance v. Roberts, 118 So. 206, 
96 Fla. 379. 

HI.—Welsh v. Jakstas, 82 N.E.2d 53, 
401 m. 288—^Hamilton County v. 
Sloan, 55 N.E.2d 68, 387 Ill. 24— 
Kovacs V. Krol, 63 N.E.2d 456, 385 
HI. 593—Almar Forming Mach. Co. 
V. F. & W. Metal Forming Machin¬ 
ery Co., 31 N.E.2d 415, 808 Ill.App. 
161. 

Md.—Saul V. McIntyre, 64 A.2d 282, 
192 Md. 413—^DeMar v. Crosco Bldg. 
Co., 16 A.2d 884, 179 Md. 161—Kala- 
van V. Hamburger, 18 A.2d 343, 178 
Md. 218—Cecil Const Co. of Balti¬ 
more City V. Shlum, 177 A. 471, 168 
Md. 812—^Maryland Const Co. of 
! Baltimore City v. Kuper, 46 A. 197, 
90 Md. 529. 

Mass.—^Ellopoulos v. Makros, 77 N.E. 
2d 777, 822 Mass. 486—Newbury- 
port Soa for Relief of Aged Wo¬ 
men V. Noyes, 192 N.B, 64, 287 
Mass. 530. 

Mich.—Wright v. Houdaille-Hershey 
Corp., 31 N.W.2d 846, 321 Mich. 
21—^Denby v. Dorman, 246 N.W. 
206, 261 Mich. 500. 

Mo.—^Herzog v. Ross, 196 S.W.2d 268, 
366 Mo. 406, 167 A.L.R. 407—Boev- 
dng V. Vandover, 218 S.W.2d 175, 
240 Mo.App. 117. 

N. J.—^Mantell v. International Plastic 
Harmonica Corp., 66 A.2d 260, 141 
N.J.ECI. 379, 178 A,L.R. 1186. 

N.T.—Cummings v, Ziterer, 68 N.T.S. 
2d 847—680 Fifth Ave. Corp. v. 
Taylor, 56 N.T.S.2d 713. 

Va.—^Buchanan v. Buchanan, 6 S.E. 

2d 612, 174 Va. 256. 

68 C.J. p 878 note 33 [g], 
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86. Idaho.—Sherman ▼. Watson, 74 
P.2d 181, 68 Idaho 461. 

Kan.—Corpus Juris olted in Trout- 
fetter V. Backman, 193 P.2d 201, 
206, 165 Kan. 186. 

Tex.—Berkman v. Levy, Civ.App., 129 
S.W.2d 397, error dismissed. Judg¬ 
ment correct 
68 C.J. p 880 note 86. 

87. Idaho.—Shermcm v. Watson, 74 
P.2d 181, 58 Idaho 451. 

Kan.—Corpus Juris cited in Trout- 
fetter V. Backman, 193 P.2d 201, 
205, 166 Kan. 186. 

68 C.J. p 880 note 37* 

88. Ark.—Magnolia Petroleum Co. v. 
Dudney, 200 S.W.2d 798, 211 Ark. 
469. 

Ky.—Calhoun v. Everman, 242 S.W. 
2d 100—^Bbrd v. McGregor, 284 S. 
W.2d 493, 314 Ky. 116. 

Tex.—^Harrold v. Ross, Civ.App., 112 
S,W.2d 780, error dismissed. 

58 C.J. p 880 note 38. 

89. Ark.—Arkansas Nat Bank v. 
Stuckey, 181 S.W. 913, 121 Ark. 
302. 

9a Cal.—^Ainsworth v. Morrill, 160 
P. 1089, 31 Cal.App. 509. 

Idaho.—Sherman v. Watson, 74 P.2d 
181, 58 Idaho 461. 

TTiidlsclosed principal 
Where contract for sale of realty 
was not signed by plaintiff nor had 
he authorized anyone in writing to 
sign for him and contract had not 
been assigned to him, plaintiff as 
the undisclosed principal and pur¬ 
chaser was not entitled to specific 
performance, since contract was un¬ 
enforceable because of the statute of 
frauds as against plaintilf and there 
was a lack of mutuality of obligation. 
—^Wloczewskl V. Kozlowski, 70 N.B.2d 
560, 395 HI. 402. 

91. N.J.—Burlew v. Hepps, 63 A.2d 
827, 2 N.J.Super. 336, afidrmed 69 
S.Ct 579, 6 N.J.Super. 16—^Horton 
V. Horton, 62 A.2d 503, 2 N.J.Super. 
166—Gottlaub v. Cohen, 51 A.2d 
254, 139 N.J.Eq. 328. 
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contract unenforceable is no longer applicable,^2 and 
it has been held that the fact that a contract for a 
conveyance of real estate did not provide mutual 
obligations does not defeat the purchaser’s suit 
for specific performance, where he has tendered 
performance.®3 So, where both parties have acted 
on the contract and have taken benefits, it is mutual 
so as to permit specific performance.®^ The fact 
that a purchaser’s obligation is contingent on his 
obtaining a mortgage loan does not deprive him 
of the right to secure specific performance where he 
lias secured the mortgage and performed the con¬ 
tract.®® It has also been held that specific perform¬ 
ance will not be denied because of lack of mutuality 
of obligation in that defendant could terminate the 
contract only in certain restricted and unusual ciiv 
cumstances while plaintiff could withdraw at any 
time, since plaintiff seeking specific performance, 
until his withdrawal, is under a continuing obliga¬ 
tion to perform the contract in the event of per¬ 
formance by defendant.®® 

b. Unilateral Contracts 

As a general rule, equity will not decree the spe- 
•clfic performance of a unilateral contract or a contract 
which Is In effect nothing more than an unaccepted of« 


§ 13 

fer; but on the acceptance of the offer or the doing of 
an act before withdrawal of the offer which makes the 
contract binding on the plaintiff, the lack of mutuality 
of obligation is obviated and presents no objection to 
specific performance. 

A court of equity will not, it has been held, de¬ 
cree the specific performance of a unilateral con- 
tract®7 or a contract which is in effect nothing more 
than an unaccepted offer.®® However, the fact that 
defendant’s offer does not ripen into a binding con¬ 
tract until the performance of some act by plain¬ 
tiff, which act constitutes both an acceptance of the 
offer and supplies a consideration, does not, after 
the performance of such act, render the contract 
objectionable in equity on the score of lack of 
mutuality in obligation, there being no special equi¬ 
table requirement of mutuality of obligation in such 
cases, beyond the legal requirement of a valid and 
binding contract.®® Hence, on the acceptance of 
the offer or the doing of an act before withdrawal 
of the offer which makes the contract binding on 
plaintiff, the lack of mutuality of obligation is 
obviated and presents no objection to specific per- 
formance.i The filing of the bill has frequently 
been held to be such an act as makes the contract 
mutual and, where the party originally not bound 


t92. Cal.—^Van Fosaen v. Yager, 151 
P.2di 14, 65 Cal.App.2d 591. 

Ill.—Nyder v. Champlln, 81 N’.B.2d 
923, 401 Ill. 317, 5 A.L.R.2d 282, 
Kan.—^French v. French, 167 P,2d 
305, 161 Kan. 327, certiorari denied 
67 S.Ct. 81, 829 U.S. 727, 91 L.Ed, 
629. 

Ky.—Craddock v. Kaiser, 183 S.W.2d 
916, 280 Ky. 577. 

■93. Colo.—^Prosser v. Schmidt, 197 P. 
2d 318, 118 Colo. 502. 

The ascdgnee of pnrohaser’s Inter¬ 
est In a contract for sale of realty 
would not be denied specific per¬ 
formance of the contract for the sale 
on ground that he had not assumed 
•all obllgratlons of the origdnal con¬ 
tract and that there was, therefore, a 
lack of mutuality, where assignee 
made tender of full amount due on 
the contract during time contract was 
-effective between original parties.— 
Lewis V. McCreedy, 38 N.E.2d 170, 
878 ni. 264, 138 A.L.R. 198. 

'Payment at convenience 

Lack of mutuality In contract per¬ 
mitting vendee to make payment at 
his convenience did not preclude ven¬ 
dee offering to pay entire balance 
from obtaining specific performance 
against vendor’s devisee.—^McKinney 
V. Primrose, 162 A. 47, 18 Lel.Ch. 417. 
94. Ill.—^Edmonds v. Gourley, 199 N. 
B. 287, 362 Ill. 147. 

"95. Fla.—^Westerberg v. Nlninger, 6 
So.2d 878, 149 Fla. 528. 

IN.J.—^Horton v. Horton, 62 A.2d 503, 
2 N.J.Super. 156. 


Waiver 

iPurchasers by filing bill for specific 
performance of contract to sell realty 
waived the benefit of provision there¬ 
in, maJdng the purchasers’ obligation 
to take tdtle contingent on their se¬ 
curing a mortgage on the property 
and provided complete mutuality be¬ 
tween the parties entitling purchas¬ 
ers to specific performance.—^Burlew 
V. Hepps, 63 A.2d 827, 2 N.J.Super. 
836, affirmed 69 S.Ct. 579, 6 N.J.Super. 
16—Gottlaub V. Cohen, 61 A.2d 254, 
139 N.J.EQ. 828. 

Loan to be obtained within specified 
time 

Where purchaser had obtained nec¬ 
essary amount of money to pay bal¬ 
ance of purchase price of realty be¬ 
fore vendors sought to declare con¬ 
tract void because purchaser, under 
contract contingent on his obtaining 
a mortgage loan within fifteen days 
from acceptance of contract, had not 
obtadned the loan within the fifteen 
days, and purchaser had been dili¬ 
gent In his efforts to comply, con¬ 
tract was not precluded from being 
specifically enforced by purchaser for 
lack of mutuality because vendors 
could not have compelled purchase, 
if purchaser could not obtain loan 
within fifteen days.—^Nyder v. 
Champlln, 81 N.E.2d 923, 401 Ill. 817, 
5 A.L.R.2d 282. 

96. N.J.—^Fleischer v. James Drug 
Stores, 62 A.2d 383, 1 N.J. 138. 

97. Ga.—^Monroe v. Diamond Match 
Co., 185 S.E. 814, 182 Oa. 438. 
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N.T.—Crandall v. Smith, 15 N.T.S. 

2d 488, 172 Misc. 92. 

58 C.J. p 880 note 43. 

Contracts held bilateral 
Tex.—Capps v. Joiner, Clv.App., 69 
S.W.2d 858, error dismissed. 

58 C.J. p 880 note 43 [b]. 

9a Ill.-^lark V. Potts, 99 N.B. 364, 
255 Ill. 188. 

58 C.J. p 880 note 44. 

99. Ala.—Corpus JTnxis cited in Till¬ 
man V. Calhoun Lumber Co., 18 So. 
2d 561, 563, 245 Ala. 595. 

58 C.J. p 880 note 45. 

1. m.—Keller v. Reed, 180 N.E. 459. 
347 HI. 646. 

Utah.—Genola Town v. Santaquln 
City, 80 P.2d 930, 96 Utah 88. re¬ 
hearing denied 85 P.2d 790, 96 Utah 
104. 

58 C.J. p 881 note 46. 

An option to purchase realty, al¬ 
though unilateral in its Inception, be¬ 
came executory agreement of pur¬ 
chase and sale on optionee’s par¬ 
tial performance thereof, so that as¬ 
signee of option, having invoked aid 
of equity, was entitled to specific 
performance of option on proper 
proof, even though assignee assumed 
no obligations with respect to op¬ 
tion in assignment.—rookwood 
Parks V. Jackson, 26 N.Y.S.2d 127, 
261 App.Div. 410. 

2. Ala—^Pierce v. Watson, 39 So.2d 
220, 252 Ala 15. 
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has fully performed, he will not be denied specific 
performance on the ground of lack of mutuality.^ 

§ 14. Decree Nugatory or Enforcement In¬ 
effectual or Not Beneficial 

A decree for the specific enforcement of a contract 
will not be granted If It would be, or could be made, 
nugatory and useless, or If It would be Ineffectual or not 
beneficial to the plaintiff. 

Based on the general equitable doctrine that 
equity will not do a vain thing,^ a decree for the 
specific performance of a contract will not be 
granted if it would be, or could be made, nugatory 
and useless,^ or if it would be ineffectual or not 
beneficial to plaintiff.® In other words, specific 
performance will not be ordered where the court 
cannot enforce the decree,*7 a contract will not be 
specifically enforced unless an efficient decree to 
that end may be made and enforced;® and equity 
will not enter a decree for specific performance the 
enforcement of which is not practicable or feasi¬ 
ble.® The mere fact that a contract or transfer 
sought to be specifically enforced is subject to the 
approval of a public agency is not a bar to a decree 
compelling a party to execute the documents neces¬ 
sary for the consummation of the contract or trans¬ 
fer on the theory that the execution of such docu¬ 


ments is not alone beneficial to plaintiff.^® 

§ 15. - Contract Terminable at Will of 

Parties 

Generally, equity will not decree the specific per¬ 
formance of a contract which may be terminated or 
abandoned by either of the parties at any time. 

In accordance with the general rule discussed 
supra § 14 that a decree for the specific perform¬ 
ance of a contract will not be granted if it would 
be, or could be made, nugatory and useless, equity 
will not decree the specific performance of a con¬ 
tract which may be terminated or abandoned by 
either of the parties at any time.^i In other words, 
equity will not interfere where, if it were to do so, 
one of the parties might nullify its action by ex¬ 
ercising a discretion given him by the terms of the 
contract.!® Where, however, one party is actually 
keeping alive a contract and executing it in his own 
interest in such a way as to obtain an tmfair ad¬ 
vantage over the other party, the contract may be 
specifically enforced.!® 

Partnerships at wilL An agreement to enter into 
a partnership at will or for an indefinite period will 
not be enforced in equity, since such partnership 
may be immediately dissolved by either party.!^ 


Va.—^Bond v. Crawford, 69 S.£i.2d 470, 
193 Va. 437—^Boston v. Shackelford, 
175 S.R 625, 162 Va. 738. 

58 C.J. p 881 note 47. 

Slectlon to exercise option. 

As respects mutuality, where city, 
by suing for specific performance, 
elected to exercise option to purchase 
sewer system from sewer company, 
both parties were bound, and each 
entitled to specific performance.— 
Camden Sewer Co. v. Mayor and 
Council of Salisbury, 160 A. 4, 162 
Md. 454. 

3. Ky.—Craddock v. Kaiser, 133 S. 
W.2d 916, 280 Ky. 577. 

58 C.J. p 881 note 48. 

4. m. —Carver v. Brien. 43 N.R2d 
697, 316 IlLApp. 643. 

58 C.J. p 881 note 50. 

5. U.S.—State of Washington ex rel. 
City of Seattle v. Oregon-Washing¬ 
ton R. & Nav. Co., D.CXWash., 8 P. 
Supp. 98. 

Ill.—Carver v. Brien. 43 2<r.R2d 597, 
315 I11.APP. 643. 

Miass.—^Baseball Pub. Co. v. Bruton, 
18 N.E.2d 862, 302 Hass. 54, 119 A. 

Ii.R. 1618. 

Neb.—Corpus Juris dted la Franklin 
V. Zarmstorf, 16 N.W.2d 190, 194, 
145 Neb. 21. 

Or.—^Public Market Co. of Portland v. 
City of Portland, 130 P.2d 624, 171 
Or. 622, opinion amplified 138 P.2d 
916, 171 Or. 522. 

58 C.J. p 881 note 61, 


e, m. —Carver v. Brien, 43 N.E.2d 
697, 316 RLApp. 643. 

Mo.—Selleck v. Hawley, 66 S.W.2d 
387, 831 Mo. 1038. 

Pa.—^Baran v. Baran, Com.Pl., 40 huz. 

lieg.Reg. 147. 

58 C.J. p 881 note 52. 

7. La.—^Branch v. Acme Homestead 
Ass*n, App., 169 So. 129. 

Okl.—Allen v. Allen, 201 P.2d 786, 
201 Okl. 1, 12 A.L.R.2d 977. 

Pa.—^Martens v. McOinnls, Com.Pl., 
46 Lack.Jur. 117. 

8. N.J.—^Fleischer v. James Drug 
Stores, 62 A.2d 383, 1 N.J. 138. 

9. U.S.—Villa Corp. v. S. D. Walker, 
Inc., C.A.N.J., 187 P.2d 493. 

Idaho.—^Anderson v. Whipple, 227 P. 

2d 351, 71 Idaho 112. 

58 O.J. p 881 note 51 [a], 
napraoticable and impotent act 
Equity would not require wife spe¬ 
cifically to perform alleged oral 
agreement with husband that pro¬ 
ceeds of sale of realty held in her 
own name would be used to pur- 
cliase a new residence for herself 
and husband by selecting and ac¬ 
quiring, with such funds, a suitable 
residential property for use of her¬ 
self and estranged husband, since 
this would be an impracticable and 
Impotent act.—Caxberry v. Carberry, 
43 A.2d 21B, 137 N.J.Eq. 9. 

10. U.S.—Watson Bros. Transp. Co. 
V. Jaffa, C.C.A.Neb., 143 F.2d 840. 
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11. U.S.—Heard v. Houston Gulf 
Gas Co., C.C.A.Tex., 78 F.2d 189, 
certiorari denied 56 S.Ct 178, 296 
U.S. 643, 80 L.Ed. 457. 

Md.—^Kahn v. Janowskl, 60 A.2d 519, 
191 Md. 279. 

58 C.J. p 882 note 54. 

Contract terminable at will of plain¬ 
tiff as lacking in mutuality of rem¬ 
edy see supra § 11 e. 

Lapse of time 

Contract expressly cancelable at 
any time by either party does not, 
by lapse of reasonable or any other 
period, give one party right to spe¬ 
cific performance as against other’s 
cancellation.—Churchill Evangel istd c 
Ass’n V. Columbia Broadcasting Sys¬ 
tem, 266 N.Y.S. 134, 143 Mlsc. 210, 
affirmed 260 N.T.S, 451, 236 App.Div. 
624. 

Bevocable license 

Specific performance that might 
compel defendant to renew a license, 
leaving it revocable at will. Is fu¬ 
tile and will not be granted.—Base¬ 
ball Pub. Co. V. Bruton, 18 N.E.2d 
362. 302 Mass. 64. 119 A.LuR. 1618. 

12. Md.— Kah n v. Janowski. 60 A.2d 
519, 191 Md. 279. 

13. HI.—Witkowsky v. Affeld, 119 N. 
E. 630, 283 HI. 567. 

14. U.S.—Corpus Jaxis Mted In Rab- 
inowitz V. Borish, D.CJ^.J., 43 F- 
Supp. 413, 416. 
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appear that such ecnaant or approval has been or can 
be obtained, or where It appears that such consent or 
approval Is withheld or refused or has become Impos¬ 
sible. 

Where defendant’s performance depends on the 
consent or approval of one not a party to the con¬ 
tract who is free to withhold his consent, specific 
performance of the contract will not be decreed^® 
w'here it does not appear that such consent or ap¬ 
proval has been or can be obtained,27 or where it 


appears that such consent or approval is withheld 
or refused^S or has become impossible.22 Similarly, 
specific performance will not be decreed if perform¬ 
ance involves acts requiring the participation of 
others not parties to the contract,^® as, for example,, 
a contract calling for acts to be done on the land 
of one other than the vendor.^i However, it is no 
objection to the specific enforcement of a contract 
that consent of a third person is necessary to its 
performance, where it appears that such person does 


20. N.J.—DlCataldo v. Harold Corp.. 
83 A.2d 645, 16 N.J.Supep. 471— 
Fiedler, Inc., v. Coast Finance Co., 
18 A.2d 268, 129 N.J.Eq. 161, 186 A. 
UR. 278. 

Okl.—Corpus J'nxls cited In Allen v. 
Allen, 201 P.2d 786, 789. 201 Okl. 
1, 12 A.L.R.2d 977. 

Pa—^kCartens v. McG-innls, Com.Pl., 
46 1-ack.Jur. 117. 

68 C.J. p 884 note 69. 

Approval of dwellinir plans 
A decree compelling’ specific per¬ 
formance of contract to sell realty 
consisting of a lot and dwelling to 
be erected by vendor according to 
plans to be approved by Federal 
Housing Administration or Veterans 
Administration rests in the will or 
discretion of third persons uncon¬ 
trolled by vendor and would be a 
vain judgment.—^DlCataldo v. Harold 
Corp., 88 A.2d 546, 16 N.J.Super. 471. 
Perfonuanee held not dependent on 
consent 

Ala—Mitchell v. Walker, 179 So. 688, 
285 Ala 458. 

27. Okl.—Corpus Juris cited in Al¬ 
len V. Allen, 201 P.2d 786. 789, 201 
Okl. 1, 12 A.UR2d 977. 

Pa—^Plymouth Excavating Co. v. 
Connolly, Com.PL. 88 Luz.Leg.Reg. 
166. 

68 C.J. p 884 note 70. 

Joinder of wife 

(1) Where defendant's ability to 
perform his contract, as far as the 
conveyance of commundty property 
is concerned, is dependent on his 
wife Joining with him in executing 
and acknowledging such conveyance, 
and she refuses, an action for spe¬ 
cific performance does not lia 
Idaho.—Childs v. Reed, 202 P. 686, 

84 Idaho 450. 

La—^Baumann v. Michel, 181 So. 649, 
190 La 1. 

(2) Where laud was conveyed to a 
husband and wife without knowledge 
of wife, and husband without au¬ 
thority of wife and without her sig¬ 
nature, leased land with option to 
purchase conditioned on performance 
of lease provisions, lack of wife as 
party to option was sulficlent defense 
to lessees' action for specific perform- 
anea—^Hathaway v. Fernandez, Vt., 
89 A.2d 117. 

(3) Right to specific performance 


as affected by refusal of wife to re¬ 
lease inchoate dower see Infra § 21. 

28. N.J.—Smith V. Brands, 180 A. 

839, 118 N.J.Ea. 463. 

Okl.—Corpus Juris cited ia Allen v. 

Allen. 201 P.2d 786, 789, 201 Okl. 

1, 12 A.L.R.2d 977. 

Pa.—Corpus Juris cited iu -Good v. 

Capital Bank & Trust Co., 11 A. 

2d 489. 490, 337 Pa. 368—Martens 

V. McGinnis, Com.Pl.. 46 Lack.Jur. 

117. 

58 C.J. p 885 note 71. 

Hotice of uncertainty 

A promisee cannot take promise 
to do particular thing which promisee 
knows promisor cannot perform ex¬ 
cept by consent or concurrence of 
third person and, when consent or 
concurrence Is refused In good faith, 
demand literal fulfillment of the 
promise, since promisee contracts 
with notice of uncertainty attending 
promisor's ability to perform, emd 
must be content with his ordinary le¬ 
gal remedy.—^Rawlins v. Trevethan, 
60 A.2d 862, 139 N.J.Ea. 226. 

Joinder of husband and wife in deed 

(1) There can be no specific per^ 
formance decreed where the wife re¬ 
fuses to Join in a deed under a con¬ 
tract making such Joinder necessary, 
ni.— White V. Lang, 81 H.E.2d 897. 

401 m. 219. 

Tex.—-Patten v. Pinkston, Giv.App., 

61 S.W.2d 1068, error dismissed— 

Saulsbury v, Anderson, CivApp., 

89 S.W.2d 142, error dismissed. 

68 aj. p 886 note 71 [b]. 

(2) It lias also been held, however, 
that where a vendor has covenanted 
to convey by warranty deed with his 
wife Joining therein, but she was not 
a party to the contract and declines 
to sign the deed, a court of equity 
will require the vendor to convey by 
warranty deed all the interest he 
can release leaving the purchaser the 
right to proceed against the vendor 
for breach of his covenants.—^Pearson 
V. Adams, 68 H.E.2d 777, 894 HI. 891. 

(3) Specific performance may be 
decreed against vendor, although ven¬ 
dor's wife has not Joined in contract 
to convey, where she has not ex¬ 
pressed refusal to Join In convey¬ 
ance.—^Miller v. Headley, 168 A. 118, 
109 K.J.Eq. 436, affirmed 168 A. 666, 
112 N.J.Eq. 89. 


Befusai held not shown 

(1) Where defendant agreed In. 
writing to lease interstate trucking 
routes to plaintiff, giving plaintilT 
option to purchase, fact that Inter¬ 
state commerce commission had de¬ 
ferred Its consideration of any exer¬ 
cise of the option to purchase until 
plaintiff should decide to proceed In. 
that matter did not constitute a re¬ 
fusal to approve the agreement so as> 
to preclude plaintiff from specifically 
enforcing agreement by requiring de¬ 
fendant lessor to execute required 
documents necessary for commis¬ 
sion's approval.—Watson Bros. 
Transp. -Co. v. Jaffa* C.C.A.Neb., 148: 
F.2d 340. 

(2) Where bank rented land withi 
option to purchase under agreement 
providing that tenant should not sub¬ 
let any portion of the land without 
bank's consent, bank only could com¬ 
plain of failure to obtain its consent, 
and failure to obtain consent was no* 
defense to suit by purchaser from 
tenant for specific performance of 
purchase contract where bank raised 
no objection.—Mitchell v. Walker, 179' 
So. 633, 235 Ala. 468. 

29. W.Va.—^Henklng v. Anderson, 12* 

S.E. 869, 34 W.Va. 709. 

68 C.J. p 886 note 72. 

30. U.S.—Villa Corp. v. S. D. Walk¬ 
er, Inc., C.A.N.J., 187 P.2d 493. 

58 C.J. p 886 note 73. 

Extension or renewal of mortgage 

Where execution of an extension of 
maturity date of mortgage or accept¬ 
ance of new bond and mortgage was- 
a necessary concomitant in comple¬ 
tion of contract for the sale of land, 
and mortgagee was not a party tOi 
vendor's action, a decree of specific 
performance could not be awarded.— 
Mayo V. Borovsky, 39 A.2d 232, 135 
N.J.Bq. 447. 

Betosse of lien 

Where vendor's divorced wife 
would not release lien on land re¬ 
sulting from alimony decree, pur¬ 
chaser could not compel specific per^ 
formance of land contract made con¬ 
ditional upon certificate of clear ti¬ 
tle.—Devlin V. Wackerling. R.L, 169' 
A 276. 

31. U.S.—Villa Corp. v. 3. D. Walk¬ 
er. Inc., C.AN.J., 187 F.2d 493. 

68 G.J. p 886 note 74. 
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However, a decree ordering the execution of the 
partnership’s articles will nevertheless be made 
if necessary to invest a partner with the legal rights 
for which he had entered into the partnership,16 
although after the articles are executed, the parties 
cannot be compelled to act under them.i6 Like¬ 
wise, a conveyance pursuant to the terms of such a 
partnership agreement will be decreed if neces¬ 
sary to protect the legal rights of the partners.i^ 

Contracts to take shares in joint stock companies. 
In analogy to the case of a partnership at will, an 
agreement to take shares in a joint stock company, 
where the stockholder may immediately retire from 
the company and thus “annihilate” his shares, will 
not be specifically enforced.!® 

§ 16. - Performance Impossible 

a. In general 

b. Performance involving act or assent 

of person not party to contract 

c. Title wanting or defective 

a. In General 

Generally, where the performance of the contract 
Is Impossible and the decree for specific performance, 
therefore, cannot be enforced, the court will deny the 
remedy, and this Is the rule, even though the impossi¬ 
bility exists by reason of the defendant’s fault. 


Because equity will not make a nugatory de¬ 
cree, as discussed supra § 14, and since specific per¬ 
formance may not be demanded unless such relief 
is feasible,!® it is generally held that, where the per¬ 
formance of the contract is impossible and the de¬ 
cree for specific performance, therefore, cannot be 
enforced, the court will deny the remedy,20 and this 
is the rule, even though the impossibility exists by 
reason of defendant’s fault.®! Stated otherwise, 
where it does not appear that defendant can per¬ 
form,®® or where it is out of the power of a party 
to perform his agreement,®® specific performance 
thereof will not be decreed. 

Where term of contract has expired. If the con¬ 
tract calls for acts to be done by defendant within 
a limited time, and this time limit is an essential 
part of the contract, specific performance will not 
be granted, if the time has expired before the de¬ 
cree can be made.®^ Relief will be granted, how¬ 
ever, as prayed for, if necessary to protect the 
rights of the complainant in other proceedings.®® 

b. Performance Involving Act or Assent of Per¬ 
son Not Party to Contract 

Where the defendant’s performance depends on the 
consent or approval of one not a party to the contract 
who Is free to withhold his consent, specific performance 
of the contract will not be decreed where it does not 


Md,—Snodgrass v. Stubbs, 64 A,2d 
338, 189 Md. 28. 

68 C.J. p 882 note 56. 

Partnership for fixed term see infra 
8 81. 

15. Del.—Satterthwait v. Marshall, 
4 Del.Ch. 337. 

Miss.—Whitworth v. Harris, 40 Miss. 
483. 

16. Del.—Satterthwait v. Marshall, 4 
DeLCh. 337. 

17. U.S.—Whistler v. MacDonald, 
Alaska, 167 F. 477, 93 C.C.A. 113. 

Md.—Snodgrass v. Stubbs, 64 A.2d 
338, 189 Md. 28. 

18. U.S.—Corpus Jtixis dted In. Rab- 
inowitz V. Borish, D.C.N.J., 43 F. 
Supp. 413, 415. 

58 C.jr. p 882 notes 60, 61. 

19. Da.—^Blackshear v. Sandifer, 132 
So. 282, 15 Da.App. 428. 

Neb.—Corpus Juris quoted in Frank¬ 
lin V. Zarmstorf, 16 N.W.2d 190, 
194, 145 Neb. 21. 

80. U.S.—Villa Corp. v. S. D. Walk¬ 
er, Inc., C.A.N.J., 187 F.2d 493. 

Cal.—Crittenden v. Hansen, 138 P. 

2d 37, 69 Cal.App.2d 56. 

La.—^Thompson v. Thompson, 30 So. 
2d 321, 211 La. 468—^Derbonne v. 
Burton, App., 189 So. 478. 

Mont.—^Rachou v. McQultty, 229 P. 
2d 966. 


Neb.—Corpus Juris auoted in Frank¬ 
lin V. Zarmstorf, 16 N.W.2d 190, 
194, 145 Neb. 21. 

Okl.—Corpus JUris oited in Allen v. 
Allen, 201 P.2d 786, 789, 201, Okl. 
1, 12 AL.R.2d 977. 

Pa.—Jones v. Gravity Fill Service 
Station, 64 A.2d 490, 361 Pa. 198. 
58 C.J. p 882 note 65. 

Condemnation proceedings 
A contract to sell realty, provid¬ 
ing that no interest should vest in 
purchasers until delivery of deed 
after payment of all Installments of 
purchase price, would not be specifi¬ 
cally enforced, where performance by 
vendor was rendered impossible by 
reason of condemnation proceedings 
before completion of payment of in¬ 
stallments.—^Blockdel Realty Co. v. 
Doyle, 6 A2d 670, 125 N.J.Eci. 628. 

21. Mont.—^Rachou v. McQuitty, 229 
P.2d 965. 

22. Ind.—Spoden v. Krause, 68 N.E. 
2d 654, 117 Ind.App. 14. 

Neb.—Corpus Juris quoted in Frank¬ 
lin V. Zarmstorf, 16 N.W.2d 190, 
194, 146 Neb. 21. 

58 C.J. p 883 note 66. 

23. Ill.—Leeb v. Du Melle, 95 N.B.2d 
612, 842 IlLApp. 168. 

Neb.—Corpus Juris quoted la Frank¬ 
lin V. Zarmstorf, 15 N.W.2d 190, 
194, 145 Neb. 21. 
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Tex.—Sorsby v. Thom, Civ.App., 168 
S.W.2d 878. 

58 C.J. p 888 note 67. 

Subject matter not la ezistenoa 

D.C.—Cattell v. Jefferson, 51 F.2d 
817, 60 App.D.a 261. 

Tex.—^Texas Military Institute of San 
Antonio v. Sun Oil Co., Civ.App., 
112 S.W.2d 329, error dismissed. 

68 C.J. p 883 note 67 [f]. 

Performance held not impossible 

U.S.—^Morley Const. Co. v. Maryland 
Casualty Co., C-QA-Mo., 84 F.2d 
622, reversed on other grounds 67 
IS.Ct. 825, 300 U.S. 185, 81 LwEd. 693, 
rehearing denied 67 S.Ct 505, 30 U. 
S. 687, 81 L.Ed. 888, conformed to, 
C.CA., 90 P.2d 976, certiorari de¬ 
nied 58 S.Ct 266. 302 U.S. 748, 82 
L.Ed. 578, rehearing denied 58 S.Ct 
362, 302 U.S. 779, 82 L.Ed. 602. 

N.T.—Greater New York Carpet 
House V. Herschmann, 17 N.T.S. 
2d 483, 258 App.Div. 649, motion 
granted 19 N.T.S.2d 770, 269 App. 
Div. 714—^Kennedy v. Kennedy, 91 
N.T.S.2d 294. 

Pa.—^Margolls v. Miller, ComJ>L, 22 
Lehigh L.J. 291. 

58 C.J. p 883 note 67 [m]. 

24. Pa.—Shapiro v. Kazmlerski, 128 
A 842, 283 Pa. 242. 

58 C.J. p 889 note 93. 

25. Wis.—^Booher v. Slathar, 167 N. 
W. 261, 167 Wis. 196. 

58 CJ. p 889 note 94. 
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or will consent.®* The mere fact that a contract 
or transfer sought to be specifically enforced is 
subject to the approval of a public agency whose 
discretion is not subject to control by the court is 
not a bar to a decree compelling a party to execute 
the documents necessary for the consummation of 
the contract or transfer®® and to apply to the public 
agency for its approval.®^ On the other hand, 
where the public agency fails or refuses to consent 
to the transfer, the court will not grant specific per¬ 
formance of the contract.®® 

n. Title Wanting or Defective 

The plaintiff cannot have a decree for apecifle per- 
tormance of a contract to convey when the defendant 
at the time of the hearing does not have title to the 
property to be conveyed, or the means of compelling a 
conveyance of the title; nor will specific performance to 
the extent of ordering a conveyance of a complete or 
perfect title be decreed where the defendant does not 
have such a title; but If the title merely possesses a 


§ 16 

defect which Is within the power of the vendor to cure, 
specific performance may properly be granted. 

Raintiff cannot have a decree for specific per¬ 
formance of a contract to convey when defendant, 
at the time of the hearing, does not have title to 
the property to be conveyed, or the means of com¬ 
pelling a conveyance of the title,®® and this is so, 
even though the vendor’s inability to perform was 
caused by his own act®^ Likewise, specific per¬ 
formance to the extent of ordering a conveyance 
of a complete or perfect title will not be decreed 
where defendant does not have such a title.®® Ac¬ 
cordingly, where there are outstanding equities 
against die title, specific performance of the contract 
will be denied where plaintiff asks for a perfect title 
in an action to which persons possessing such 
equities are not made parties.®® 

On the other hand, if the title merely possesses 
a defect which is within the power of the vendor to 
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32. Okl.—^Rice v. Thelmer, 146 P. 
702, 45 Okl. 618. 

58 C.J. p 886 note 76. 

ChuuraiLty poUoy 

In action for specific performance 
of a contract to sell realty, where 
contract provided that vendor would 
deliver a merchantable abstract or 
an owner's guaranty policy to be ex¬ 
ecuted by a title gruaranty company, 
and vendor was able to deliver a 
policy, a decree providing that ven¬ 
dor should deliver policy was not 
erroneous on ground it violated prin¬ 
ciple that equity cannot enforce spe¬ 
cific performance where vendor's per¬ 
formance depends on consent of a 
person not a party to contract.—^Re¬ 
gan V. Berent, 64 N.B.2d 483, 392 
111. 876. 

33. TT.S.—Watson Bros. Transp. Co. 
V. Jaffa, C.C.A.Neb.. 143 F.2d 840. 

Mich.—^Franko v. Olszewski, 25 N.W. 
2d 593, 316 Mich. 486. 

34. Mich.—Franko v. Olszewski, su¬ 
pra. 

35. N.J.—lavlcoli v. Dl Marco, 61 A. 
2d 247, 142 N.J.Bq. 699. 

Xlquor lioense 

( 1 ) Where purchasers sought spe¬ 
cific performance of contract for sale 
of realty and saloon business and 
liquor license wherein vendors agreed 
to execute a consent to transfer of 
their retail liquor consumption li¬ 
cense, but local board denied trans¬ 
fer and sellers later withdrew their 
consent an estoppel against sellers 
could not entitle purchasers to spe¬ 
cific performance.—^lavlcoU v. D1 
Karco, supra. 

( 2 ) Where mutual obligations of 
parties to perform contract for sale 
of tavern business, stock of merchan¬ 
dise, and fixtures were made express¬ 


ly contingent by contract on discre¬ 
tionary action of township committee 
In approving transfer of liquor li¬ 
cense, court was not empowered to 
subjugate Judgment and discretion of 
that governmental body by decreeing 
specific performance of such contract, 
or otherwise.—^McClusky v. O'Brien, 
43 A.2d 281, 137 N.J.Fq. 20. 

36. U.S.—Velsicol Oorp. v. Hyman, 
D.C.O 0 I 0 ., 103 F.Supp.* 868 . 

Cal.—MUler v. Dyer, 127 P.2d 901, 20 
Cal.2d 526, 141 A.D.R. 1428—Fried¬ 
rich V. Roland, 213 P.2d 428, 95 CaL 
App.2d 643—^Milkes v. Smith, 204 
P.2d 419, 91 CaLApp.2d 79. 
m.—Cities Service OH Co. v. Viering, 
89 N.R2d 392, 404 lU. 538, 13 A.L..R. 
2d 1448. 

Mo.—Gorman v. Mercantile-Com¬ 
merce Bank & Trust Co., 187 S.W. 
2d 671, 346 Mo. 1059. 

N.T.—^Potter v. Essex County, 71 NT. 
T.S.2d 795, 272 App.Dilv. 969, appeal 
and reargument denied 78 N.Y.S.2d 
484, 272 APP.D1V. 979—Boyle Hold¬ 
ing Corporation v. Medgreen Hold¬ 
ing Corporation, 276 N.Y.S. 670, 164 
Mlsc. 189. 

N.D.—Arhart v. Thompson, 26 N.W. 

2d 523, 76 N.D. 189. 

Okl.—Webster v. Skinner, 198 P.2d 
213, 200 Okl. 553. 

Or.—Corpus Jlucis cited In Epton v. 
MoSkee Inv. Co., 174 P.2d 418, 421, 
180 Or. 86 —Liowe v. Harmon, 116 
P.2d 297, 167 Or. 128. 

S.C.—Davenport v. Latimer, 81 SJS. 
680, 68 S.a 663. 

Tex.—^Texas Military Institute of 
San Antonio v. Sun Oil Co., dv. 
App., 112 S.W.2d 829, error dis¬ 
missed—Vacarezza v. Realty Inv. 
Co., CIvAlPP., 166 S.W. 616. 

68 C.J. p 886 note 76. 

Damages In equity where defendant 
cannot convey see Infra { 163. 
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Cancellation of lease 
Tenants* Inability to assign leases 
because of cancellation thereof was 
complete defense to action for spe¬ 
cific performance of tenants' contract 
to assign leases to plaintiff.—Rachou 
V. McQultty, Mont., 229 P.2d 965. 
imreooxded deed 

The fact that deed to another by 
defendant An action for specific per¬ 
formance was not recorded was Im¬ 
material as far as plaintiff's right to 
specific performance was concerned. 
—^Arhart v. Thompson, 26 N.W.2d 
623, 76 N.D. 189. 

Property sold 

N.M.—Crosby v. Helmstetler, 128 P. 

2d 384, 46 N.M. 129. 

68 C.J. p 886 note 76 [b]. 

37. HI.—^Btorris v. Nelson, 162 N.E. 
883, 331 Ill. 225. 

68 O.J. p 887 note 78. 

38. Ga-—^Pryor v. Cureton, 199 S.H. 
176, 186 Ga. 892. 

68 C.J. p 887 note 79. 

Vendee's right to take such title as 
vendor Is able to convey and to 
secure compensation or abatement 
of price for partial failure of title 
see infra 5 21. 

Property held under tenancy by en¬ 
tirety 

Mich.—Way v. Root, 140 N.W. 677, 
174 Mich. 418. 

Xdens and taxes 

Equity was not authorized to re¬ 
quire delivery of an oil and gas lecuse 
clear of Judgment liens and outstand¬ 
ing delinquent taxes.—Texas Military 
Institute of San Antonio v. Sim Oil 
Co.. Tex.ClvA.pp., 112 S.W.2d 829, er¬ 
ror dismissed. 

39. R.L—Devlin v. Wackerllng, 169 
A 276. 

68 C.J. p 887 note 80. 
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cure, specific performance may properly be grant¬ 
ed.^® The fact that a person contracting to convey 
land does not at the l3me have title to all of it does 
not render specific performance of the contract im¬ 
possible, so as to deprive equity of jurisdiction, 
where it does not appear that he might not acquire 
title to the whole of it,^^ and, although the vendor 
is without legal title if he possesses an equity with 
power to compel the holder of the legal title to con¬ 
vey, specific performance will be decreed when the 
title holder is made a party to the suit .^2 xhe 
existence of a prior contract to sell to another does 
not render performance impossible in a case where 
such prior vendee has elected to sue for damages 
instead of seeking the property.^® 

The rule that specific performance will not be de¬ 
creed if title is not in the vendor applies particularly 
where the present holder of the title is a bona fide 
purchaser for value,^^ and even if such holder is 
not a bona fide purchaser where he is not made 
a party to the action.^® However, it has been held 
that a transfer of title made by defendant while the 
suit for specific perfonmance was pending will not 
prevent a decree being granted in favor of plain¬ 
tiff.^® Where all interested persons are made par¬ 
ties to the suit, whether plaintiff is entitled to 

40, ni.—Regan v. Berent, €4 NJSLid 
483, 892 Ill. 376. 

68 G.J. p 888 note 81. 

41- N.Y.—^Krasnow v. Topp, 112 N.T. 

S. 546, 128 App.Dly. 156. 

N.a—Love V. Camp, 41 N.C. 209, 61 
Am.D. 419. 

Vlolatioii of option agreement 
Where optionors, suing to cancel 
option to purchase realty and to 
obtain possession thereof from op¬ 
tionee In possession, failed to estab¬ 
lish light to cancellation and op¬ 
tionee proved timely exercise of op¬ 
tion, specific performance should have 
been awarded optionee where option¬ 
ors, although they had mortgaged 
property and conveyed It to their son 
In violation of option agreement, 
were not contending that they were 
In no position to convey or that they 
could not place themselves In posi¬ 
tion to convey In accordance with 
such a decree.—White v. Ralph, 154 
P. 2 d 167, 66 Idaho 38. 

4a. Cal.—^Miller v. Dyer, 127 P.2d 
901, 20 Cal.2d 626, 141 A.L.R. 1428 
—^Friedrich v. Roland, 218 P.2d 423, 

96 CalApp.2d 643—Mllkes v. Smith, 

204 P.2d 419, 91 CalJlpp.2d 79. 

Mich.—Stolberg v. Oahman, 206 l^W 
488, 233 Mich. 92. 

68 C.J. p 888 notft 83. 

48. Kan.—^Herman v. Sawyer, 209 P. 

668 , 112 Ehn. 6 . 

44. HI.—Leeb v. Du MeUe, 95 N.E 
2d 512, 342 HLApp; 162. 


specific performance depends on the superiority 
of the equities between them.®^ 

Title acquired or perfected after contract. The 
vendor, if he is able to convey a title at the time of 
the hearing will not be heard to say that he had no¬ 
title at the time of the contract. The vendee may 
have the benefit of his after-acquired title.48 

§ 17. Enforcement Inconvenient or Difficult 

Specific performance Is generally refused where en- 
forcement of the contract would be difficult or Incon¬ 
venient. 

Since the remedy of specific performance is a 
practical one,^® the relief is generally refused where 
enforcement of the contract would be diflScult, im¬ 
practical, or inconvenient.®® In accordance with 
the foregoing, relief will be denied if the determi¬ 
nation of whether the decree has been, or is being, 
properly obeyed would impose on the court an 
amotmt of labor that would interfere with its duties 
to other suitors,and which in some instances would 
call for a d^ree of expert knowledge which neither 
the court nor its officers can be expected to pos- 
sess.®2 Hence, relief ordinarily will be denied if 
enforcement of the contract would require the con¬ 
tinuous direction and supervision of the court,®® 
or such long continued supervision by the court as 

came to him he held a contract of 
purchase only.—Pollack v. Viele, 63 
N.r.S. 2 d 676. 

48, Cal.—GUttelson v. McKnlght, 243 
P. 889, 76 CaJ.App. 698. 

68 C.J. p 889 note 92. 

49, Fla.—L'Engle v. Overstreet, 55 

So. 381, 61 Fla. 653. 

N’.r.—^Breeden v. Hopkins, 206 N.Y.S. 
282, 210 App.Div. 412. 

50, Ark.—^Montgomery County Can¬ 
ning Co. V. Bates, 203 S.W.2d 195 
211 Ark. 930. 

Md.—^Edison Realty Co. v. Bauern- 
schub, 62 A.2d 354, 191 Md. 451. 

N.J.—Corpus Juris cited iu Quigley 
V. Asbestos Limited, Inc., 44 A2d 
89, 92, 23 N.J.M1SC. 301. 

68 aj. p 889 note 97. 

5L Pa.—^Edison Ilium. Co. v. East¬ 
ern Pennsylvania Power Co., 98 A. 
662. 263 Pa. 467. 

58 C.J. p 889 note 99. 

62. U.S.—American Steel Foundries 
V. Laughlin, D.C.I11., 30 F.2d 137, 
afltoaed, C.C.A, 80 F.2d 139. 

68 C.J. p 889 note 1. 

63. U.S.—^Bethlehem Engineering 

Export Co. V. Christie, C.C.ANT 
105 P.2d 933, 125 AL.R. 1441. 

N.J. ^Fleischer v. James Drug Stores 
62 A2d 388. 1 N.J. 138. 

Pa.—Baran v. Baran. Com.Pl., 40 Luz. 

Leg.Reg. 147. 

58 C.J. p 889 note 2 . 

Contracts involving continuous acts 
see Infra H 76» 76»-,-, . 


Lehr, 121 


111 


Mo.—Corpus Juris cited ia Gorma 
V. Mercantile-Commerce Bank < 
Trust Co., 137 S.W.2d 671, 674, 34 
Mo. 1069. 

58 C.J. p 888 note 88 . 

45. N.J.—^Frledlander v. 

A. 241, 98 N,J.Ba. 869. 

48. Kan.—Kitchener v. Jehlik, 

P. 1068, 86 Kan. 684. 

58 CJ. p 888 note 90. 

47. N.T.—^Pollack v, Viele, 63 N.T.I 
2d 676. 

68 C.J. p 889 note 91. 

Plaintiff la possession 
The fact that vendor conveyin 
land to subsequent purchasers afte 
purchasers under an oral agreemen 
to purchase were in possession coul 
not perform the agreement was no 
a defense in prior purchasers' actloi 
against the vendor and the subse 
quent purchasers for spedflc per 
formance, since relief could be aX 
forded against the subsequent pur 
chasers.—Condon v. Arizona Housing 
Corp., 160 P. 2 d 342, 63 Arlz. 126. 
Knowledge of plaintiff’s rights 
The rule that equity will not de¬ 
cree specific performance where com¬ 
pliance would be Impossible was In¬ 
applicable to action for specific per¬ 
formance of contract to sell realty, 
where record holder of title was a 
party defendant and It was pleaded 
that he had knowledge of plaintilTa 
claimed rights before he took his 
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deed and at time such- knowledg 
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would be disproportionate to tbe advantages to be 
gained from the decree and the harm to be suffered 
in case of its denial.^^ 

The foregoing rules are rules of policy and con¬ 
venience of administration,66 rather than a limita¬ 
tion of jurisdiction.66 They merely justify the 
court in refusing, in its sound discretion, to exer¬ 
cise its jurisdiction,®? and they will not be applied 
unless specific performance is in fact found to be 
impracticable in the particular circumstances.® 6 

§ 18. Enforcement Inequitable or Involving 
Hardship 
a. In general 


§§ 17-18 

b. Subsequent events or change in cir¬ 
cumstances 

a. In G^eral 

Specific performance will not be decreed where en¬ 
forcement of the contract would be Inequitable or In¬ 
flict hardship, unless the hardship has been fairly and 
voluntarily assumed as a part of the contract sought to 
be enforced. 

Specific performance of a contract is never de¬ 
creed when its enforcement would be inequitable or 
unconscionable,®8 or produce injustice or hard¬ 
ship,®® or where the specific performance of the con- 
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Xodeflnlte contract 

Equity will not grant specific per¬ 
formance of a contract so indefinite 
in its terms as to require continuous 
policing of performance, and when 
obedience to a decree cannot be com¬ 
pelled by ordinary court processes.— 
Bach V. Friden Calculating Mach. Co., 

C. C.A-Ohio. 166 F.2d 361. 

54. Md.—^Eidlson Bealty Co. v. Bau- 
emschub, 62 A.2d 364. 191 Md. 451. 
66 . N.J.—^Fleischer v. James Drug 
Stores, 62 A.2d 383, 1 N.J. 138. 

66 . Md.—^Edison Realty Co. v. Bau- 
emschub, 62 A.2d 364, 191 Md. 451. 
N.J.—^Fleischer v. James Drug Stores, 
62 A.2d 383, 1 N.J. 138. 

57. Md.—^Edison Realty Co. v. Bau- 
ernschub, 62 A.2d 354, 191 Md. 461. 

68 . N.J.—^Fleischer v. James Drug 
Stores, 62 A.2d 383, 1 N.J. 138. 

69. U.S.—^McIntosh v. Leisk, C.C.A. 
Tex., 96 F.2d 164. 

Ark.-^ole v, Reed, 76 S.W.2d 669, 
190 Ark. 53. 

Cal.—Crittenden v. Hansen, 138 P.2d 
37, 59 Cal.App.2d 66 . 

Colo.—^De Feo v. Smith, 203 iP.2d 
485, 119 Colo. 296. 

D. C.—^Thallls V. Wurdeman, 121 F.2d 
70, 73 APP.D.C. 322. 

Fla.—^Todd v. Hyzer, 18 So.2d 888 , 
164 Fla. 702—Scott v. City of Ven¬ 
dee, 167 So. 664, 123 Fla. 772. 

Qeu—Woodland Hills Co. v. Coleman, 
36 S.E.2d 826, 73 Qa.App. 409. 
m. —Cities Service Oil Co. v. Vier- 
Ing, 89 N.E.2d 392, 404 Ill. 638, 13 
A.L.R.2d 1448—Smith v. Farmers' 
State Bank of Alto Pass, 61 N.E.2d 
667, 390 Ill. 374, 171 A.L.R. 1291— 
Mansell v. Lord Lumber & Fuel 
Co., 180 N.E. 774, 348 HI. 140. 
Ean.—^In re Davis' Estate, 237 P.2d 
396, 171 Kan. 606. 

Ky.—Wides v. Wides' Ex'r, 184 S.W. 
2d 679, 299 Ky. 103—Sampson v. 
Cottongim, 61 S.W.2d 309, 249 Ky. 
670. 

Mass.—Gevalt v. Dlwoky, 67 N.E.2d 
481, 319 Mass. 716. 

Mich.—Fisk v. Fisk, 44 N.W.2d 184, 
328 Mich. 670—Worsham v. McCall, 


244 N.W. 183, 259 Mich. 630, modi¬ 
fied on other grounds 247 N.W. 181, 
262 Mich. 164. 

Minn.—^Twin City Building & Loan 
Ass'n V. Johnson, 259 N.W. 551, 194 
Minn. 1. 

Mo.—Jacquemin v. Mercantile Com¬ 
merce Bank & Trust Co., 234 S.W. 
2d 789, 361 Mo. 373—Weiss v. Lea- 
on. 226 S.W.2d 127, 369 Mo. 1064— 
Powers V. Mercantile-Commerce 
Bank & Trust Co., 217 S.W.2d 376- 
Eisenbeis v. Shillington, 169 S.W. 
2d 641, 349 Mo. 108—Frederick v. 
Union Electric Light & Power Co., 
82 S.W.2d 79, 386 Mo. 1038—Rock- 
hill Tennis Club of Kansas City v. 
Volker, 56 S.W.2d 9, 331 Mo. 947. 
Neb.—Wineberg v. Baker, 243 N.W. 
122, 123 Neb. 411. 

N.J.—^Panco v. Rogers, 87 A.2d 770, 
19 N.J.Super. 12—Warner v. Giron, 
68 A.2d 98, 141 N.J.Bq. 498. 

N.M.—Schauer v. Schauer, 89 P.2d 
621, 43 N.M. 209—Pugh v. Phelps, 
19 P.2d 315, 37 N.M. 126. 

NY.—McGrath v. Johnson, 42 N.T.S. 
2d 666 , 266 App.Div. 871, afiOLrmed 

66 N.B,2d 614, 292 NT. 647—Guo- 
kas V. Bishara, 67 N.Y.S.2d 688 . 

Ohdo.—^Robertson v. Robertson, App., 

67 N.B.2d 108. 

Pa.—Merrltz v, Circelll, 64 A.2d 796, 
361 Pa. 239, 7 A.L.R.2d 1326—In re 
Cross' Estate, 179 A. 88 , 819 Pa. 1— 
In re Frederick's Estate^ Pa. 49 
Dist & Co. 261. 

Tenn.—Savings Building & Loan 
Ass’n V. McCall, 95 S.W.2d 933, 20 
TenmApp. 68 . 

Va—Clay v. Landreth, 46 S.E.2d 876, 
187 Va 169, 176 A.L.R. 1047. 

68 C.J. p 890 note 7. 

Fairness and reasonableness of con¬ 
tract as affecting specific perform¬ 
ance see infra S 40. 

Unless strictly equitable and Just 
specific performance of a contract 
will not be decreed.—^Bailey v. Bell, 

69 S.E.2d 272, 208 Ga 716—Almand 
V. Williams, 69 S.E.2d 271, 208 Ga 
703—^Bwing v. Paulk, 69 S.B.2d 268, 
208 Ga 722—Wehunt v. Pritchett, 67 
S.E.2d 238, 208 Ga 441—Carroll v. 
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Jones, 67 S.E.2d 173, 206 Ga 332— 
Jones v. Smith, 56 S.E.2d 462, 206 
Ga 162—^Hhlliday v. Pope, 53 S.BL 
2d 350, 206 Ga 301—Jenkins v. 

Evans, 48 S.E.2d 501, 202 Ga 423— 
Matthews v. Blanos, 40 S.EL2d 716, 
201 Ga 649—Coleman v. Woodland 
Hdlls Co., 27 S.E.2d 226, 196 Ga 626— 
68 aj. p 890 note 7 [b]. 

Failure to acoomplish contemplated 
result 

Specific performance should not be 
grranted where the result would be in¬ 
equitable In that It would fall to ac¬ 
complish result contemplated by al¬ 
leged oral agreement of which spe¬ 
cific performance is sought.—Tlnck- 
nell V. Ward, 280 N.W. 104, 285 Mich. 
47. 

60. U.S.—Jamison Coal & Coke Co. 
V. Goltra, C.C.A.M 0 ., 143 F.2d 889, 
164 A.L.R. 1191, certiorari denied 
66 S.Ct 122, 323 U.S. 769, 89 LHd. 
616—^Nygard v. Dickinson, C.C.A. 
Alaska 97 F.2d 53—^Texas Co. v. 
Andrea D.C.Idaho, 97 F.Supp. 454. 
Ala—General Securities Corporation 
V. Weltoa 185 So. 329, 223 Ala 299. 
Cal.-^ackUch v. Baer, 136 P.2d 179, 
57 Gal.App.2d 684. 

Del.—Gray Co. v. Alemite Corpora¬ 
tion, 174 A. 136, 20 Del.Ch. 244. 

Fla—^Todd v. Hyzer, 18 So.2d 888, 
164 Fla 702. 

Ill.—^Favata v. Mercer, 99 N.E.2d 116, 
409 Ill. 271—Cities Service Oil Co. 
V. Viering, 89 N.E.2d 392, 404 HI. 
638, 13 A.L.R.2d 1448—Smith v. 
Farmers’ State Bank of Alto Pass, 
61 N.B.2d 667, 390 Ill. 874, 171 
A.L.R. 1291. 

Iowa—Vermeulen v. Meyer, 29 NJW. 

2d 282, 238 Iowa 1033. 

Ky.—Calhoun v. Bverman, 242 S.W. 
2d 100—^Faulkner v. Dennlston, 63 
SHW.2d 286, 260 Ky. 378. 

Md.—^Abell V. Safe Deposit & Trust 
Co. of Baltimore, 64 A.2d 722, 192 
Md. 438. 

Mich.—Worsham v. McCall, 244 N.W. 
183, 269 Mich. 630, modified on 
other grounds 247 N.W. 181, 262 
Mich. 164. 
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§ 18 

tract would operate oppressively®^ as to either party, 
even though there is no sufl&cient ground for re- 
scission®2 or cancellation.®® The court will not 
grant a decree for specific performance where to do 
so would be to assist in a breach of trust or official 
duty, or a perversion of trust funds;®* and it is a 
good defense that performance by defendant would 
endanger his life.®® The fact that the inequity 
arises from provisions of the contract or the per¬ 
formance thereof,®® or from external facts or cir¬ 
cumstances®*^ is immaterial. The harshness or op¬ 
pression which would entail sufficient ground to 
deny specific performance need not arise from 
fraud, mistake, or accident in the making of the 
contract®® 

The foregoing rules are nevertheless subject in 
their application to some limitations that arise out 
of the facts of particular cases.®® The rule against 
specific performance has been said to apply only 


where the consequences of enforcement cannot be 
deemed to have been contemplated by the parties 
when the contract was made.*^® Hence, hardship, 
fairly and voluntarily assumed as a part of the con¬ 
tract sought to be enforced, cannot prevail to stay 
a specific performance thereof.^i Where the harsh¬ 
ness which would result from the enforcement of 
the contract is the result of conduct of defendant, 
he is estopped to raise such matter as a defense.^^ 

Balance of convenience. An extension of the 
foregoing general rules has developed in the rule 
that specific performance will not be decreed when 
the injury to defendant would be far greater than, 
the benefit which plaintiff might derive from that 
result.^® Thus, specific performance will be refused’ 
when it would be of little or no benefit to plaintiff, 
and work serious injury to defendant,*^* provided* 
plaintiff has an adequate remedy at law.*^® The 
rule precluding specific performance has been said 


Mo.—Hoover v, Wright, 202 8.W.2d 

88 . 

Neb.—O'Brien v. Prlcke, 27 N.W.2d 
403, 148 Neb. 369. 

N.J.—Banco v. Rogers, 87 A.2d 770, 
19 N.J. Super. 12—Warner v. Giron, 
68 A. 2 d 98. 141 N.J.Ha. 498—Al-Sco 
Realty Co. v. Suburban Apartment 
Corp., 48 A.2d 838, 188 N.J.E<i. 497, 
affirmed 65 A.2d 296, 141 N.J.i:q. 
40—^Harrington v. Heder, 168 A. 
496, 109 N.J.Rq. 528. 

N.T.—^Trustees of Columbia Uni¬ 
versity In City of New York v. 
Mortgagee Investors Corp., 89 N.T. 
S.2d 824, 196 Mlsc. 92—Guokas v. 
Blshara, 67 N.Y.S.2d 688 . 

Pa.—Merrltz v. ClrcelU. 64 A.2d 796, 
861 Pa. 289. 7 A.L..R.2d 1826—In re 
Frederick's Fstate, 41 A.2d 69, 166 
Pa.Super. 647—^In re Frederick’s 
Fstate, 49 Pa.Dlst&Co. 261— 
Bentz V. Gehret, Com.Pl., 83 Berks 
Co. 805. 

Tex.—^Fisher v. Wilson, CivApp., 

186 SwW.2d 186, affirmed 188 S.W. 
2d 150, 144 Tex. 63. 

Va.—Clay v. Landreth, 46 S.E12d 876, 

187 Va. 169, 176 A.L..R. 1047— 
Chesapeake & O. Ry. Co. v. Douthat, 
10 S.F.2d 881, 176 Va. 244—Adams 
V. Snodgrass, 7 S.E.2d 147, 176 Va. 
1—First Nat. Exchange Bank of 
Roanoke v. Roanoke Oil Co., 192 
S.E. 764, 169 Va. 99. 

Wis.—^Fontaine v. Brown County Mo¬ 
tors Co., 29 N.W.2d 744, 261 fWls. 
438, 174 A.I..R. 694. 

68 C.J. p 892 note 8 . 

61. U.S.—Nygard v. Dickinson, C.C. 
A.Alaska, 97 F.2d 53—Texas Co. v. 
Andres, D.C.Idaho, 97 F.Supp. 464. 
Colo.—De Ffeo V. Smith, 203 P.2d 485, 
119 Colo. 296. 

Del.—Gray Co. v. Alemite Corpora¬ 
tion, 174 A. 186. 20 DehCh. 244. 


m. —Smith V. Farmers* State Bank of 
Alto Pass, 61 N.E.2d 567, 890 HI, 
874, 171 A.L.R. 1291. 

Iowa.—Vermeulen v. Meyer, 29 N.W. 
2d 232, 238 Iowa 1038. 

N.Y.—Trustees of Columbia Univei^ 
sity in City of New York v. Mort¬ 
gagee Investors Corp., 89 N.Y.S.2d 
324, 196 Mlsc. 92. 

Ohio.—^Robertson ▼. Robertson, App., 
67 N.B.2d 108. 

Wis.—Fontaine v. Brown County Mo¬ 
tors Co., 29 N.W.2d 744, 261 Wis. 
483, 174 A.D.R. 694. 

68 C.J. p 892 note 9« 

62. N.J.—Jaeger v. Ridgewood Park 
Estates, 186 A. 724, 120 N.J.Ea. 620. 

68 C.J. p 892 note 10. 

63. Fla.—Wood V. Hammel, 181 So. 
146, 182 FLa. 164. 

BZy.—Lexington, eta, R. Co. v. Wil¬ 
liams, 209 S.W. 69, 188 Ky. 848. 

64i U.S.—^McDuflee v. Hestonville, 
eta, R. Co., Pa., 162 F. 86, 89 C.CJL 
76. 

68 C.J. p 897 note 64. 

65. Ely.—Williamson v. Dlls, 72 S.W. 
292, 114 (Ky. 962, 24 Ky.L. 1792. 

66 . N.T.—Stitt V. Ward, 127 N.Y.S. 
861, 142 App.Div. 626. 

58 C.J. p 893 note 12. 

67. N.J.—^Bartley v. Lindabury, 104 
A. 333, 89 N.J.Eq. 8. 

58 C.J. p 898 note 13. 

68 . Ky.—^Lexington, eta, Ry. Co. v. 
Williams, 209 S.W. 59, 188 Ky. 343. 

N.J.—Warner v. Giron, 68 A.2d 98, 
141 N.J.E<1. 493. 

69. U.S.—^Franklin Tel. Co. v. Btar- 
rison. Pa., 12 S.Ct. 900, 146 U.S. 459, 
86 IiEd. 776. 

70. U.S.—Franklin Teh Co. v. Hajo- 
rlson, supra. 

68 C.J. p 898 note 16. | 
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71- N.H.—^Boum v. Dull, 72 A.2d“ 
501, 96 N.H. 194. 

Tex.—^Bennett v. Copeland, 236 S.W. 

2d 606, 149 Tex. 474. 

58 C.J. p 893 note 17. 

A bad bargain, in absence of fraud,, 
will not relieve a paarty from specific- 
performance of contract.—(ECnott v. 
Cutler, 31 S.B. 2 d 869, 224 N.C. 427— 
68 C.J. p 890 note 7 [r]. 

72. U.S.—Oklahoma Natural Gas- 
Corp. V. Municipal Gas Co., C.C.A* 
Old., 88 F.2d 444. 

68 C.J. p 898 note 18. 

73. Md.—Abell v. Safe Deposit 8 b 
Trust Co. of Baltimore, 64 A.2d 722, 
192 Md. 488. 

68 C.J. p 893 notes 27, 29. 

Equitable balance 

In granting specific performance, 
courts must maintain an equitable 
balance between the conflicting inter¬ 
ests, and the conceivable degree of 
protection for the one party should 
Oe commensurate with the conceiv¬ 
able loss to be suffered by the other 
party.—Crowell v. Woodruff, Ky., 246 
S.W.2d 447. 

7A Md.—Abell v. Safe Deposit & 
Trust Co. of Baltimore, 64 A.2d 722, 
192 Md. 438. 

N.Y.—Warren v. Hoch, 96 N.Y.S.2d 
832, 276 App.Div. 607, appeal de¬ 
nied 98 N.Y.S.2d 220, 277 App.Div. 
879—^Wheeler v. Standard Oil Co- 
of New York, 263 N.Y.S. 272, 287 
App.Div. 766, reversed on other 
grounds 188 N.E. 148, 263 N.Y. 84— 
Bourianoff v. Metropolitan Life 
Ins. Co., 29 N.Y.S.2d 50, affirmed! 
32 N.Y.S.2d 129, 263 App.Div. 802. 

58 C.J. p 894 note 30. 

76. Md.—Wadsworth v. Manning, 4 
Md. 69. 

Adequacy of remedy at law see su¬ 
pra S 6 . 
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to be restricted to cases where the relief prayed 
for would injure defendant to an extent wholly dis¬ 
proportionate to the benefit which might inure to 
plaintiff from such action.*^® 

Performance involving forfeiture. As an applica¬ 
tion of the foregoing rules, specific performance 
is usually refused where enforcement of the con¬ 
tract would result in a forfeiture but the lia¬ 
bility to a forfeiture is no defense where it results 
from defendant’s own acts or defaults subsequent 
to the contract.*^® 

Expense. The fact that the contract cannot be 
performed without great and unlooked-for expense 
is not such hardship as will excuse performance^® 
Thus, the mere fact that it would be expensive for 
the vendor to eliminate an incumbrance against the 
property sold is no bar to specific performance.®® 

Who may raise objection. A purchaser cannot 
defeat an action for specific performance brought by 
a corporation on the ground that such enforcement 
will result in defeating the purpose for which the 
corporation was organized.®^ 

b. Subsequent Events or Ohange in Circum¬ 
stances 

Subsequent events or changes In conditions which 
the parties did not contemplate when the contract was 
made may furnish sufficient reason for refusing specif* 
lo performance; but events which should have been con¬ 


templated as possible contingencies will not preclude 
specific performance. 

Subsequent events or a change in conditions 
which the parties cannot reasonably be supposed to 
have had in mind when the contract was made, and 
which work a hardship on defendant, have frequent¬ 
ly furnished a sufficient reason for refusing specific 
performance.®® On the other the hand, specific per¬ 
formance of the contract will not be refused because 
of difficulties or hardships caused by subsequent 
events or changed circumstances where these were 
or should have been within the contemplation of the 
parties as possible contingencies when they entered 
into the contract.®® Where neither party is at fault 
in the matter, the changed circumstances must di¬ 
rectly affect the subject matter of the contract be¬ 
fore the hardship caused thereby will be held to ex¬ 
cuse specific performance,®^ so that specific per¬ 
formance will not be denied where the hardship to 
defendant is caused by changed circumstances af¬ 
fecting some collateral matter.®® 

Mere change in defendant's financial circutn- 
stances is not such a circumstance as justifies a 
denial of specific performance.®® 

Change in value. Mere change in the value of 
the property,®*^ such as its increase®® or decrease,®® 
does not render inequitable the enforcement of a 
contract of sale; nor does any hardship resulting 
from such change in value warrant refusal of a 


76. Md.—^LiOUis K, Liggett Co. v. 
Rose, 136 A. 661, 162 Md. 146—^Tex¬ 
as Co. V. U. S. Asphalt Co., 117 A. 
879, 140 Md. 360. 

77. R.I.—Ball V. Milliken, 76 A. 789, 
31 R.I. 36. 37 L.R.A„N.S., 623, Ann. 
Cas.l912B 30. 

58 CJ. p 896 note 5L 
7a Me.—Telegraphone Corp. v. 
Canadian Telegraphone Co., 69 A 
767, 103 Me. 444. 

58 C.J. p 896 note 52. 

79. Ill.—Smith v. Farmers* State 
Bank of Alto Pass, 61 N.B.2d 657, 
390 Ill. 374, 171 AL.R. 1291. 
sa La.—Veters v. Walsh, 124 So. 

687, 14 La.App. 323. 

81. N.C.—Claremont College v. Rid¬ 
dle, 81 S.E. 283, 166 N.C. 211. 

68 C.J. p 893 note 25. 

88. Mich.—Fisk V. Fisk, 44 N.W.2d 
184, 328 Mich. 570. 

Mo.—Corpus Juris dted in Suhre v. 
Busch, 120 S.W.2d 47, 66, 343 Mo. 
198. 

Va.—Clay v. Landreth, 45 S.E.2d 875, 
187 Va. 169, 176 AL.R. 1047. 

58 C.J. p 894 note 34. 

88 . Ala.—Rice v. Sinclair Refining 
Co., 66 So.2d 647, 256 Ala. 565— 
Cowin V. Salmon, 13 So.2d 190, 244 
Ala. 286—Alabama Water Co. v. 


City of Anniston, 186 So. 685, 223 
Ala. 355. 

Or.—Corpus Juris cited iu Temple 
Enterprises, Inc., v. Combs, 100 P. 
2d 613, 623, 164 Or. 133. 

Tex.—Corpus Juris cited iu Bennett 
V. Copeland, 235 S.W.2d 605, 609, 
149 Tex. 474. 

58 C.J. p 895 note 35. 

Defendant as nolsled or overreached 
Courts may not arbitrarily refuse 
specific performance on grround that 
contract is inequitable and uncon¬ 
scionable, or because they deem it 
unwise, or because subsequent events 
disclose that it will result in loss to 
defendant, but it must appear that 
defendant has been misled and over¬ 
reached to such extent that contract 
is unconscionable. 

Minn.—Shell Oil Co. v. Kapler, 50 
N.W.2d 707. 

Tex.—Bennett v. Copeland, 236 S.W. 
2d 605, 149 Tex. 474. 

84. N.Y.—Biggs V. Steinway, 128 
N.B. 211, 229 N.T. 320. 

85. N.Y.—^Biggs V. Steinway, supra. 
58 C.J. p 896 note 87. 

86 . N.J.—^Elmora Dev. Co. v. Hor- 
witz, 130 A. 651, 2 N.J.Misc. 694, af¬ 
firmed 130 A 665, 98 N.J.Eq. 690. 

58 C.J. P 896 note 38. 
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87. Minn.—Shell Oil Co. v. Kapler,. 
60 N.W.2d 707. 

58 C.jr. p 896 notes 41, 42. 

• 

88 . N.J.—Norton v. Miller, 47 A2d« 
738, 138 N.J.Eq. 235, affirmed 50* 
A2d 895, 139 N.J.Eq. 810. 

Tenn.—University of Tennessee v. 
Memphis Hospital College Bldg.. 
Co., 6 TennApp. 131. 

Tex.—^Abbott v. Adams, CivApp., 248- 
S.W.2d 614—Slaughter v. Roark,. 
Civ.App., 244 S.W.2d 698, error re¬ 
fused no reversible error. 

58 C.J. p 896 note 41. 

89. U.S.—Coral Gables v. Payne^ 
C.C.AS.C., 94 F.2d 593—Louisville- 
Trust Co. V. National Bank of 
Kentucky, D.C.Ky., 8 F.Supp. 909, 
reversed on other grounds, C.CA,. 
National Bank of Kentucky v.. 
Louisville Trust Co., 67 F.2d 97^ 
certiorari denied Louisville Trust 
Co. V. National Bank of Kentucky^ 
64 S.Ct 440, 291 U.S. 665, 78 L.Ed. 
1056. 

N.J.—Norton v. Miller, 47 A2d 738, 
138 N.J.Eq. 235, affirmed 50 A2d 
895, 139 N.J.Eq. 310. 

Tenn.—^Rogers v. Roop, 92 S.W.2d 
428, 19 TenmApp. 679. 

I 58 C.J. p 896 note 42. 
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decree,®® where a reasonable price was named in 
the contract®^ and there was no fraud or bad faith 
in the inception of the contract.®® The mere fact 
that specific performance of the contract would 
deprive defendant of large profits which he might 
otherwise make is not a bar to enforcement if the 
contract was fair and not improvident®® 

§ 19. -Injustice to Third Persons 

Specific performance of a contract may be denied 
where enforcement of the contract would be Inequitable 
or unjust as to Innocent third persons. 

The rights of third persons who are not parties to 
the contract may properly be considered by the 
court in determining whether the contract should 
be specifically enforced,®^ even where such rights 
become vested after the contract is made.®® Ac¬ 
cordingly, specific performance of a contract may 
be denied where the result of enforcement would 
be inequitable,®® harsh,®7 oppressive,®® unfair,®® or 
unjust,1 as to innocent third persons, as, for example, 
where specific performance would result in com¬ 
pelling defendant to violate a prior contract with 
such third person;® byt, if the hardship to such 
third person is brought about by his ignoring of 
the rights of plaintiff which have been brought to 
his attention, specific performance will not be 
denied.® 

Vendor^s prior contract, A defendant vendor’s 
prior unexecuted contract of sale to a third person 
has been held to preclude specific performance;^ 
and, in some inst|nces, performance of a prior con- 


I tract has been refused as against a subsequent pur¬ 
chaser from the same vendor where conduct of the 
prior purchaser was responsible for the subsequent 
purchaser’s acquisition of the title.® 

§ 20. - Detriment to Public 

Speclflo performance will not be granted of a con¬ 
tract which Is detrimental to the public welfare. 

The fact that the contract, although not illegal, is 
nevertheless detrimental to the public welfare is 
often a ground for refusing its enforcement in 
equity.® 

§ 21. Enforcing Partial Performance 

a. In general 

b. Defects in quality or quantity of es¬ 

tate contracted for 

c. Refusal of wife to relinquish or con¬ 

vey dower or statutory estate 

d. Refusal of husband to relinquish or 

convey curtesy or statutory estate 

c. Refusal of wife to release or convey 

homestead 

a. In General 

Ordinarily, unless the court can decree specific 
performance as to the whole of a contract It will not 
Interfere to enforce any part of it, but, under appro¬ 
priate circumstances, where It Is Impossible to afford 
specific performance of an entire contract, there may 
be relief as to part of It, and a court of equity having 
before It the parties and the subject matter may de¬ 
cree specific performance as far as the defaulting party 
can be made to perform. 


SO. Mich.—Stauch v. Daniels, 216 
N.W. 811, 240 Mich. 296. 

91. Cal.—Wheat v. Thomas, 287 P. 
102, 209 Cal. 306. 

S.D.—^Rausch v. Hanson, 128 N.W. 
611, 26 S.D. 278. 

92. Mich.—Stauch v. Daniels, 216 N. 
W. 311, 240 Mich. 296. 

Minn.—Shell OU Co. v. Kapler, 60 
N.W.2d 707. 

98. U.S.—Great Lakes, etc,, Transp. 
Co. v. Scranton Coal Cb., HI., 239 
P. 603, 162 C.C.A. -437. 

63 C.J. p 896 note 46. 

94. Neb.—Kesselman y. Goldsten, 27 
N.W.2d 692, 148 Neb. 462. 

•68 C.!*. p 897 note 66. 

96. Mo.—^Ver Standig* v. St. Louis 
Union Trust Co., 129 S.W.2d 906, 
344 Mo. 880. 

68 aj. p 898 note 63. 

98. D.C.—ThalUs v. Wurdeman, 121 
P.2d 70, 73 APP.D.C. 322. 

Ky.—Wldes v. Wldes’ 184 aw. 
2d 579, 299 Ky. 108. 


Mo.—Ver Standig v. St. Louis Union 
Trust Co., 129 S.W.2d 906, 344 Mo. 
880. 

Pa.—^Martens v. McOlnnls, Com.Pl., 
46 Lack.Jur. 117. 

68 C.J. p 897 note 68. 

97. Idaho.—^Bedal y. Johnson, 218 
P. 641, 37 Idaho 359. 

68 C.J. p 897 note 69. 

98. Fla.—Seaboard Oil Co, v, Dono- 
yan, 128 So. 821, 99 Fla. 1296. 

68 CJ. p 898 note 60. 

99. ( K a n .—McGregor y. Farmers' 
State Bank, 219 P. 620, 114 

366. 

Va.—-Walker y. Henderson, 146 S.B. 
311, 161 Va. 913. 

1 . N.T.—Call y. Gall, 19 N.T.S. 332, 
64 Hun 600, 29 Abb.N.Cas. 19, af¬ 
firmed 34 N.E, 616, 138 N.T. 676. 

68 aJ. p 898 note 62. 

2 . Pa.—Kiley y. Baker, 27 A.2d 478, 
160 Pa.Super, 248. 

68 C.J. p 898 note 64. I 

3. Md.—Louis K. Liggett Co. v. 
Hose, 136 A. 661, 162 Md. 146. 

68 C.J. p 898 note 66. ' j 
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^ Pa.—Klley y. Baker, 27 A.2d 478, 
160 Pa.Super. 248. 

68 C.J. p 898 note 68. 

Vendor's prior contract as rendering 
performance impossible see supra 
§ 16. 

6 . Mo.—Henry y. Adkins, 194 S.W. 
264. 

68 C.J. p 898 note 69. 

6 . U.S.—^Freeman y. Altvater, C.C. 
A.Mo., 129 P.2d 494, modified on 
other grounds 130 P.2d 763, re- 
yersed on other grounds Altvater 
y. Freeman. 63 S.Ct. 1116, 319 U.S. 
369, 87 L.Ed. 1460, mandate con¬ 
formed, C.C.A, 138 F.2d 864—Gulf, 
M. & N. R. Co. v. Illinois Cent R. 
Co., D.C.Tenn., 21 F.Supp. 282, ap¬ 
peal dismissed, aCJL, 109 P.2d 
1016. 

Mo.—Corpus Juris quoted la. Rockhill 
Tennis Club of Kansas City v. 
Volker, 66 S,W.2d 9, 19. 331 Mo! 
947. 

N.T.—BourlanolE y. Metropolitan 
Life Ins. Cow, 29 N.T.S.2d 60, af¬ 
firmed 32 N.Y.S.2d 129, 263 App. 
Div. 802. 

68 aj. p 899 note 7L 
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Ordinarily, unless the court can decree specific 
performance as to the whole of a contract, it will 
not interfere to enforce any part of it;^ so if an 
essential part of the contract cannot be specifically 
enforced, specific performance will not be granted 
as to the remainder,® nor will equity as a general 
rule enforce a part of a contract unless it can be 
separated from the rest thereof without changing 
the contract in any essential particular.® Hdwever, 
where it is impossible to afford specific perform¬ 
ance of an entire contract, there may, under ap¬ 
propriate circumstances, be relief as to a part of 
it,i® and a court of equity having before it the par¬ 
ties and the subject matter may decree specific per¬ 
formance as far as the defaulting party can be 
made to perform,ii and is not wanting in power to 
enforce specific performance in part only as against 
a defendant who is unable to perform in whole.^® 

Reed and personal property. Where the contract 
involves both real and personal property, the rule 
that specific performance of a part of the contract 
which is capable of being performed will not be 
denied because the contract as a whole is incapable 
of performance may be applied where the vendor 
is unable to convey the personal property.^® 

Agent acting in excess of authority. Where a 
contract is in excess of the authority of an agent of 
the vendor, it has been held that the purchaser 
cannot waive the part of the contract in excess of 


the authority, and have specific performance of the 
part authorized.1^ It has been held to the contrary, 
however, that, where a vendor contracts on his own 
behalf with respect to his interest in the particular 
property and on behalf of other part owners in 
respect of their interest therein, he may, where 
unable to cause the entire property to be conveyed 
because of the reason that he lacked the power to 
bind the other part owners, be required to convey 
his own interest on receiving a proportionate part 
of the purchase price, unless it is shown that the 
vendee made the contract with knowledge that the 
vendor was not authorized to act for such other 
part owners.15 

b. Defects in Quality or Quantity of Estate 
Contracted for 

(1) In general 

(2) Abatement from purchase price 
(1) In General 

Where the Interest or title of the vendor Is not as 
complete as that which he agreed to convey, the vendee, 
If willing to take such title as the vendor can convey 
without seeking abatement, may require the vendor to 
perform as far as he Is able. 

As a general rule a vendor against whom specific 
performance is sought cannot defend on the ground 
that his interest or title is not as complete as that 
which he agreed to convey,and the vendee, if 


7. U.S.—^Rablnowitz v. Borlah, D.C, 
N-J., 43 F.Supp, 413—Neely v. 

Broa.d Street Nat. Bank of Red 
Bank, D.C.N.J.. 16 F.Supp. 889. 
N.J.—lavicoli V. Di Marco. 61 A.2d 
247, 142 N.J.EQ. 699. 

N.T.—^Presbrey-Leland, Inc. v. Sem¬ 
ple, 109 N.T.S.2d 269, 200 Misc. 
1116. 

Or.—Public Market Co. of Portland 
V. City of Portland, 88 P.2d 440, 
160 Or. 166. 

Pa.—Jones v. Gravity Fill Service 
Station, 64 A.2d 490, 861 Pa. 198. 

68 C.J. p 899 note 73. 

RequiriniT acceptance of part per¬ 
formance see infra S9 112-114. 

a U.S.—^Rabinowitz v. Borish, D.C. 

N.J., 43 F.Supp. 413. 

68 C.J. p 899 note 74. 

9. U.S.—^Rablnowitz v. Borish, su¬ 
pra. 

68 C.J. p 899 note 76. 

la U.S.—Neely v. Broad Street Nat. 
Bank of Red Bank, D.C.N.J., 16 F. 
Supp. 889. 

W.Va.—Drake v. Parker, 196 S.R 166, 
119 W.Va. 788. 

68 C.J. p 900 note 76. 

Where oontraot is partially per¬ 
formed, equity will strive to compel 
completion of the agreement.— 


Kirsch v. Zubalsky, 49 A.2d 773, 189 
NJ.Bq. 22. 

When uneaforoeahle part of afifree- 
ment is of slight oonseqnenoe and 
has no gnreat bearing on main objects, 
equity will permit it to be weighed 
against full performance on other 
side and may conclude that it is not 
sufficient to deprive court of Juris¬ 
diction.—Neely v. BroEid Street Nat. 
Bank of Red Bank, D.C.N.J., 16 F. 
Supp. 839. 

Personal services not enforceable 
Where plaintiff was entitled to spe¬ 
cific performance of some provisions 
of agreements with defendant but 
was not entitled to specific perform¬ 
ance as to other provisions because 
they called for performance of per¬ 
sonal services Involving special 
knowledge and skill, court of equity 
could not deny partial relief on 
ground that other relief would not 
be granted.—Wright v. Houdaille- 
Hershey Corp., 81 N.W.2d 846, 321 
Mich. 21. 

11 . N.T.—Prillk ▼. Goodman, 111 
N.T.S.2d 916. 

58 C.J. p 900 note 77. 

ISL Tex.—^Burnett v. Mitchell, Civ. 

App., 168 S.W. 800. 

68 C.J. P 900 note 78. 
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13. HI.—Kuhn V. Sohns, 164 N.II 
401, 324 ni. 48. 

Where two separate writinirs were 
executed simultaneously, one for 
sale of realty, and other for sale of 
saloon business and liquor license, 
and by express terms both instru¬ 
ments were Integrated into single 
contract, equity properly refused to 
treat single writing relating to realty 
as an independent and separate 
agreement subject to decree to spe¬ 
cific performance.—lavicoli v. Di 
Marco, 61 A.2d 247, 142 N.J.Eq. 699. 

14. m.—Georgacopulos v. Hruby, 
147 N.E. 376, 816 Ul. 489. 

58 C.J. p 900 note 80. 

16. Minn.—^McCray v. Buttell, 184 
N.W. 191, 149 Minn. 487. 

Tex.—Naylor v. Parker, Civ.App., 139 
S.W. 98. 

16. Arlz.—Corpus Juris quoted in 
E>ess6 V. Ryerson, 169 P.2d 850, 
864, 64 Ariz. 291. 

Cal.—Wllk V. Vencill, 180 P.2d 361, 
30 CaJ.2d 104—Miller v. Dyer, 127 
P.2d 901, 20 Cal.2d 626, 141 A.L..R. 
1428—Twisselmann v. Cohn, 186 
P.2d 33, 57 Cal.App.2d 987. 

Del.—^Lowe v. Williams, 18 A.2d 424, 
26 Del.Ch. 304. 

D.C.—^Leland v. Kligman, 160 F.2d 27^ 
1 82 U.SA.PP.D.C. 47. 
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willing to take such title as the vendor can convey 
without seeking abatement, may require the vendor 
to perform as far as he is able,!^ in the absence 
•of an agreement to the contrary,as, for example, 
■a provision in the contract that the obligations of 
the parties are to terminate if the vendor is unable 
to give a good title,or for a period which has 
•expired within which the purchaser must elect to 
take the title notwithstanding his objections there¬ 
to,^0 although it has been held that a provision that 
the contract shall be void in event of the vendor’s 
inability to give good title is for the benefit of the 
-vendee and cannot be urged by the vendor when 
the vendee elects to take partial performance,^! 

(2) Abatement from Purchase Price 

(a) In general 

(b) Compensation difficult to estimate 

(c) Great deficiency 


(a) In General 

Where the vendor is unable to convey the property 
which he has agreed to convey because of a defect In 
the quality or quantity of the estate which he possesses 
and the vendee has entered into the contract without 
knowledge or notice of the deficiency or defect in the 
vendor’s title, he may, as a rule, have specific perform¬ 
ance of the contract as to whatever interest the vendor 
has with such restitution or abatement as to the purchase 
price as may be determined by the court; but this 
rule wifi not be enforced where it would be productive 
of hardship or inequity or wouicf have the effect of mak¬ 
ing a new contract between the parties. 

Where the vendor is unable to convey the prop¬ 
erty which he has agreed to convey because of a 
defect in the quality or quantity of the estate 
which he possesses and the vendee has entered into 
the contract without knowledge or notice of the 
deficiency or defect in the vendor’s title, he may, as 
a rule, have specific performance of the contract 
as to whatever interest the vendor has with such 
restitution or abatement as to the purchase price 
as may be determined by the court.22 This rule is 


HI.—<31ties Service Oil Co. v. 'Vierlng', 
S9 N.E.2d 892, 404 HL 638, 18 A.L. 
R.2d 1448. 

Okl.—NefE V. Cohen, 216 P.2d 823, 
202 Okl. 511. 

Pa.—Roth V. Hartl, 76 A.2d 683, 366 
Pa. 428—Sidle v. Kaufknan, 29 A.2d 
77, 345 Pa. 549. 

Tez.—Corpus Juris cited iu Paul v. 
Stanolind Oil & Gas Co., Civ.App., 
83 S.W.2d 808, 809, error refused. 
58 C.J. p 900 note 84. 

Option oontraot 

Failure of grantors to secure com¬ 
plete title was no defense to puiv 
•chaser’s action for specific perform¬ 
ance of option contract.—Torelle v. 
Templeman, 21 P.2d 60, 94 Mont. 149. 

17. Arlz.—Ck>rpus Juris quoted in 
Eresse v. Ryerson, 169 P.2d 850, 
854, 64 Arlz. 291. 

Cal.—Wilk V. Vencill, 180 P.2d 861, 
30 Cal.2d 104—^Lowry v. McCaffrey, 
202 P.2d 600, 90 Cal.App.2d 188— 
Twlsselmann v. Cohn, 136 P.2d 
83, 57 CaJ.App.2d 987. 

Del.—^Hunter v. McCarthy, 36 A.2d 
261, 28 Ch. 27. 

D.C.—^Leland v. Ellgman, 160 F.2d 
27, 82 U.S.APP.D.C. 47. 
m.—Cities Service Oil Co. v. Vler- 
ingr, 89 N.E[.2d 392, 404 HI. 538, 18 
A.li.R.2d 1448. 

Jjbl .—^Zn re Canal Bemk & Trust Co., 
69 So.2d 115. 

Md.—Schneider v. Davis, 71 A.2d 82. 
Mich.—^Borkowskl v. Eolodzlejskl, 62 
K.W.2d 348, 882 Mich. 589. 

Mont.—Torelle v. Templeman, 21 P. 

2d 60, 94 Mont 149. 

1T.X—'Fidelity Chemical Products 

Corp. V. Rubino, 68 A.2d 639, 1 N.J. 
Super. 184. 

M.Y.—'Amstein v. 141 Construction 
Cbrporatloii, 261 N.Y.S. 58, 237 App. 


Dlv. 133, reargrument denl^ 261 
N.Y.S. 1048, 288 App.Dlv. 776. 

Ohio.—Whitacre v. Hoffman, App., 79 
N.B.2d 373. 

Okl.—Neff V. Cohen. 216 P.2d 828, 202 
Okl. 611—^Palovik v. Absher, 181 
P.2d 989, 198 Okl. 671. 

Or.—^Van Horn Const Corp, v. Joy, 
207 P.2d 167, 186 Or. 473. 

Pa.—Roth V. Hartl, 75 A,2d 588, 366 
Pa. 428—Merritz v. Circelli, 64 A.2d 
796, 361 Pa. 239, 7 A.L.R.2d 1325— 
Sidle V. Kaufman, 29 A.2d 77, 846 
Pa. 549—Erdman v. Daron, Com. 
PI., 39 Berks Co. 99—^Berger v. 
Weightman, Com.Pl., 33 WestCo. 
207. 

Tex,—Corpus Juris dted in Paul v. 
Stanolind Oil & Gas Co., Civ.App., 
83 S.W.2d 808, 809, error refused. 

68 C.J. p 900 note 85. 

Efnforcement of contract by vendor 
see infra §S 112-114. 

Impossibility of performance by rea^ 
son of failure of title as preclud¬ 
ing specific performance see supra 
S 16. 

Purohasor who was not aware of 
any defects in title when contract 
was signed could elect to accept title 
that vendor was able to convey and 
obtain a bill for specific performance 
accordingly.—^MdEenzie v. Sutton, 34 
So.2d 825, 250 Ala. 447. 

Fact that some purported vendors 
are not bonnd does not preclude ven¬ 
dee from obtaining partial specific 
performance against a vendor who is 
bound to the extent of his ability to 
comply with the terms of the agree¬ 
ment.—^Itzkowitz V. Fertitta, 76 N.Y. 
S.2d 156. 

18. Pa.—Roth V. Hartl, 75 A.2d 588, 
865 Pa. 428. 

58 C.J. p 901 note 86 . 
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19. Mass.—^Buckley v. Meer, 146 N. 
E. 227, 251 Mass. 23. 

58 C.J. p 901 note 87. 

20 . HI.—^Kennedy v. Wilbur, 166 N. 
E. 541, 335 HI. 83. 

58 C.J. p 901 note 88. 

21 . Pa.—^Medoff v. Vandersaal, 116 
A. 525, 271 Pa. 169. 

22. Cal.—Miller v. Dyer, 127 P.2d 
901, 20 Cal.2d 526, 141 A.Lr.R. 1428 
—Milkes V. Smith, 204 P.2d 419, 91 
Cal.App.2d 79. 

Colo.—^Prosser v. Schmidt, 197 P.2d 
818. 118 Colo. 502. 

Conn.—Schneidau v. Manley, 39 A.2d 
885, 181 Conn. 285. 

Del.—Lowe v. Williams. 18 A.2d 424. 
25 Del.Ch. 304. 

Fla—Halmovitz r. Robb, 178 Sb. 827, 
130 Fla. 844. 

Ga—^Bowles v. White, 57 S.E.2d 647, 
206 Ga 433. 

IlL—Cities Service Oil Co. v. Yierlng, 
89 N.E.2d 392. 404 HI. 538, 13 A.L. 
R.2d 1448. 

Mich.—^Borkowski v. Kolodziejskl, 52 
N.W.2d 348. 332 Mich. 689—Kruger 
V. Agnor, 32 N.W.2d 366, 321 Mich. 
321. 

Miss.—Corpus Juris dted in Wil¬ 
liams V. Bush, 20 So.2d 706, 707, 
197 Miss. 793. 

N.J.—^Dixon V. Ober. 67 A.2d 383, 141 
N.J.Bq. 289—Fidelity Chemical 
Products Corp. v. Rubino, 68 A.2d 
639, 1 NJ.Super. 184. 

N.T.—Warren v. Hoch, 96 N.T.S.2d 
832, 276 App.Dlv. 607, appeal de^ 
nled 98 N.Y.S.2d 220, 277 AppJDlv. 
879—Kaloumenos v. Battacdo, 77 
N.T.S.2d 286, 273 AppJDlv. 907— 
World Exhibit Corp. v. City 
Farmers Trust Co., 59 N.Y.S.2d 648, 
186 Misc. 420, afflTmed 61 N.Y.6.2d 
889, 270 App-Div. 656, alfirmed 68 
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based on equitable principles and endeavors to 
preserve the rights of both parties,28 and will not 
be enforced where it would be productive of hard¬ 
ship, inequity, or injustice nor will it be applied 
where it is in effect to make a new contract be¬ 
tween the parties.25 Further, it has been held that 
the rule is not to be extended to cover defects other 


than deficiencies in title or area of the land to be 
conveyed.28 The right of the purchaser to compel 
partial specific performance of a contract with an 
abatement in the price has been applied in cases 
where the vendor is the owner of only an undivided 
interest in the property,27 such as a tenant in com- 


K.B.2a 876, 296 N.T. 586—^Beeman 
V. Pawelek, 96 N.T.S.2d 204, af¬ 
firmed 96 N.Y.S.2d 312, 276 App. 
Div. 1067—^Robbins v. Kearing:, 66 

N.Y.S.2d 637. 

N. C.—Campbell v. Cronly, 64 S.B. 
213, 150 N.C. 457. 

Ohio.—Whitacre v. Hoffman, App., 79 
N.E.2d 373—Siningrer v. Thumer, 
44 N.E.2d 113, 69 Ohio App. 442. 
Or.—^Bartholomew v. Bason, 214 P. 
2d 352, 188 Or. 550—Van Horn 
Const. Corp. v. Joy. 207 P.2d 167, 
186 Or. 473. 

Pa.-—Roth V. H^U, 75 A.2d 583, 365 
Pa. 428—^Bergrer v. Weigrhtman, 
Com.Pl.. 33 West.Oo. 207. 

O. C.~-Moore v. Maes, 62 S.B.2d 204, 
214 S.C. 274. 

Tex.—^Puckett v. Hoover. 202 S.W.2d 
209, 146 Tex. 1—Langley v. Norris, 
173 S.W.2d 464, 141 Tex. 405, 148 
A.L.R. 655—^Dittos v. Jones, Civ. 
App., 220 S.W.2d 315, refused no 
reversible error. 

W.Ta.—^Drake v. Parker, 196 S.E. 166, 
119 W.Va. 738. 

Wis.—Peper v. Bveland, 272 N.W. 

11, 224 Wis. 267. 

68 C.J. p 901 note 90. 

Amount of abatement or compensa¬ 
tion for deficiency or defect gen¬ 
erally see Infra $ 162. 

The reason for tills rule is that It 
is unjust to allow the vendor to take 
advantage of his own wrong, default, 
or misdescription.—Schneldau v. 
Manley, 39 A.2d 885, 131 Conn. 285. 

Sellef held within power of court of 
equity 

N.J.—Dixon V. Ober, 67 A.2d 883, 141 
N.J.Bq. 289. 

Destruction of Improvements 

<1) Where a binding contract for 
the sale of Improved realty has been 
made and the improvements are de¬ 
stroyed before the vendor has con¬ 
veyed title and the risk of loss is 
placed on the vendor, either by virtue 
of the terms of the contract or on 
common-law principles, the purchas¬ 
er may enforce the contract with 
fair compensation or abatement of 
the purchase price in view of the 
changed condition of the property.— 
World Exhibit Corp. v. City Bank 
Farmers Trust Co., 61 N.T.S,2d 889, 
270 App.Div. 664, affirmed 68 N.B.2d 
876, 296 N.Y. 686—58 CJ. p 901 note 
80 [d]. 

(2) A statute rendering the con¬ 
tract unenforceable as far as the 
vendor is concerned when the loss is 
material does not destroy the right 

81 C.J.S.—29 


of the purchaser to specific perform¬ 
ance with abatement.—^Rizzo v. Land¬ 
mark Realty Corp., 101 N.Y.S.2d 161, 
277 App.Div. 1094. 

(3) So where sale contract provid¬ 
ed that risk of damage to premises 
by fire was assumed by vendor until 
delivery of deed, a statute restricting 
right of specific performance by ven¬ 
dor in event of destruction of a ma¬ 
terial part of subject matter of con¬ 
tract without fault of purchaser, un¬ 
less contract expressly provides oth¬ 
erwise by its own terms, was inappli¬ 
cable.—World Exhibit Corp. v. City 
Bank Farmers Trust Co., 61 N.Y.S.2d 
889, 270 App.Div. 654, affirmed 68 N. 
B.2d 876, 296 N.Y. 586. 

Bsorow holder ordered to use funds 
to indemnify lienholder 
Cal—^Lowry v. McCaffrey, 202 P.2d 
600, 90 Cal.j^p.2d 188. 

23. Conn.—Schneldau v. Manley, 89 
A2d 885, 181 Conn. 285. 

N.Y.—Ealoumenos v. Bottacclo, 77 
N.Y.S.2d 286, 273 App.Div. 907. 

24. Conn.—Schneldau v. Manley, 89 
A.2d 885, 181 Conn. 285. 

Del—^Lowe v. Williams, 18 A2d 424, 
26 Del.Ch. 804. 

D.C.—^Thalis V. Wurdeman, 121 F.2d 
70, 78 App,D.C. 822. 

N.a—Campbell v. Cronly, 64 S.E. 
213, 160 N.C. 467. 

Or.—^Van Horn Const. Corp. v. Joy, 
207 P.2d 167, 186 Or. 473. 

Pa.—Merrltz v. Clrcelli, 64 A.2d 796, 
861 Pa. 239, 7 A.L.R.2d 1325—Jones 
V. Gravity Fill Service Station, 64 
A.2d 490, 361 Pa. 198. 

68 C.J. p 903 note 91. 

Xn absence of evidence of inequali¬ 
ty in value of different parts of land 
sold at agreed price per acre, appli¬ 
cation of rule requiring conveyance 
of part of acreage to which vendor 
had good title would not be Inappro¬ 
priate.—^Langley v. Norris, 178 S.W. 
2d 464, 141 Tex. 405, 148 A.L.R. 555. 

26. N.Y.—^Ealoumenos v. Bottaccio, 
67 N.Y.S.2d 527, affirmed 77 N.Y.S. 
2d 286, 273 App.Div. 907. 

Pa.—^Merrltz v. Clrcelli, 64 A2d 796, 
861 Pa. 239, 7 A.L.R.2d 1325—Jones 
V. Gravity FUl, Com.Pl., 96 Plttsb. 
Leg.J. 337. 

68 C.J. p 903 note 92. 

Contract not intended to be severable 
Specific performance would not be 
decreed where plaintiffs sought par^ 
tial specific performance of an indi¬ 
visible contract for sale of realty and 
■attempted to compel a purchaser of 

449 


their vendors to convey a part of the 
tract which plaintiffs contracted to 
purchase for a price, which was but 
a proportional part of the agreed pur¬ 
chase price, on a transaction, that 
was not intended to be severable.— 
Jones V. Gravity Fill Service Station, 
64 A.2d 490, 361 Pcu 198. 

26. Ind.—Corpus Juris quoted in 
Prasuhn v. Alfke, 11 N.E.2d 1000, 
1005, 105 Ind.App. 800. 

58 C.J. p 903 note 93. 

Contract conditioned on resonlng 
Where vendor stood on agreement 
by which he was not required to con¬ 
vey anything except in event rezon¬ 
ing of lots took place within specified 
period, and refused specific perform¬ 
ance on ground that no rezonlng had 
taken place, purchaser was not enti¬ 
tled to compel vendor to convey such 
title as he had.—^Isaacson v. G. D. 
Robertson & Co., 192 P.2d 486, 85 
Cal.App.2d 71. 

BnUding violations 
A provision of contract for sale of 
realty that notes or notices of viola¬ 
tions of law or municipal ordinances 
affecting premises at date of contract 
should be complied with by vendor 
and premises conveyed free thereof 
contemplated only violations of rec¬ 
ord, so that purchaser was not enti¬ 
tled to specific performance of con¬ 
tract with reduction of purchase 
price to compensate for violations, of 
which no notes or notices were filed 
as of such date; nor was marketabil¬ 
ity of vendor’s title to realty sold 
affected by possibility that building 
on premises did not conform to re¬ 
quirements of city or state depart¬ 
ments, so as to justify specific per¬ 
formance with abatement of pur¬ 
chase price.—^Blaloumenos v. Bottac¬ 
cio, 67 N.Y.S.2d 627, affirmed 77 N. 
Y.e.2d 286, 278 App.Div. 907. 

27. Conn.—Schneldau v. Mknley, 89 
A.2d 885, 131 Ck>nn. 285. 

N.Y.—Warren v. Hoch, 96 N.Y.S.2d 
832, 276 App.Div. 607, appeal de¬ 
nied 98 N.Y.S.2d 220, 277 App.Div. 
879. 

S.C.—Moore v. Maes, 52 S.E.2d 204, 
214 S.a 214. 

58 aj. p 904 note 95. 

Di Califoxiila 

(1) The rule stated in the text has 
been followed.—Wllk v. Vencill, 180 

P.2d 851, 80 Cal.2d 104—Milkes v. 
Smith, 204 P.2d 418, 91 CalApp.2d 
76. 
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mon,28 and this rule has been held to apply not¬ 
withstanding it was originally contemplated that all 
of the several owners should become bound by the 
contract and that all their interests should be con¬ 
veyed pursuant to the contractus However, in 
such cases, the qualifications of the general right 
or rule are likewise applicable and specific perform¬ 
ance will not be granted if it would create an in¬ 
equitable result or would unduly injure the rights 
of third persons who are neither parties to the 
contract nor to the suit,30 and where the contract 
provides, or the parties have an agreement and 
understanding, that the contract is not to be com¬ 
plete unless all of the sellers execute it, the contract 
cannot be enforced unless all of the sellers sign it 
and are bound.si 


Knowledge of vendee. Where the vendee enters 
into the contract knowing that there is a portion 
of the property, or an interest therein, which the 
vendor can neither convey nor cause to be con¬ 
veyed, he cannot, as a rule, compel a conveyance of 
so much of the property as the vendor is able to 
convey with an abatement of the purchase price for 
the deficiency,82 unless this is clearly required by 
equity and good conscience,®^ although there is also 
authority to the contrary.®^ 

(b) Compensation DiflScult to Estimate 

Partial performance with compensation or abatement 
of price has sometimes been refused because of the 
difficulty of estimating the proper amount of compensa¬ 
tion. 

Partial performance with compensation or abate- 


(2) However, in earlier cases it 
was held that conveyance of an un¬ 
divided Interest owned by one agree¬ 
ing to convey an entire interest 
would not be decreed.—Olson v. Lov¬ 
ell, 27 P. 766, 91 CaL 606—68 aj. p 
904 note 94 [c]. 

28. D.C.—Thalls v. Wurdeman, 121 
F.2d 70, 73 App.D.a 822. 

Tex.—Llttoe v. Jones, CiVwA.pp., 220 
&W.2d 315, refused no reversible 
error—^Hays v. Marble, Civ«A.pp., 
218 S-W.Sd 829, error dismissed— 
Camell v. Kinser, Clv.Api>., 196 6. 
W.2d 941, error refused. 

29. Tex.—^Dittos v. Jones, €Av.App., 
220 S.W.2d 815, refused no reversi¬ 
ble error—Hays v. Marble, Civ. 
App., 218 S.W.2d 329, error dis¬ 
missed. 

30. D.C.—^Thalis v. Wurdeman, 121 
P.2d 70, 73 App.D.a 822. 

58 C.J. p 904 note 94. 

Sale by husband of wife’s undivided 
Interest 

<1) Where husband and wife each 
owned undivided one-haJf interest in 
realty which was indivisible, and 
husband, without wife’s authority, 
agreed to sell entire property to a 
purchaser who recorded his contract, 
specific performance would not lie on 
behalf of that purchaser to compel 
husband and subseguent purchaser 
of the entire property from both hus¬ 
band and wife to convey husband’s 
undivided one-half interest notwith¬ 
standing subseauent purchaser had 
notice of prior purchaser’s claim, and 
prior purchiaser would be left to his 
remedy against the husband in dam¬ 
ages, if any, for breach of contract.— 
Anderson v. Redmon, 48 SkE12d 591, 
218 S.C. 49. 

(2) Where husband and wife own 
land as tenants by entirety, and wife 
was not a party to an agreement for 
a conveyance, and refused to Join in 
a conveyance, specific performance 
would not be decreed against hus¬ 
band. 


Md.—Weininger v. Welnlnger, 117 A. 
668, 140 Md. 227. 

Pa.—^Peterson v. Chandler, 66 A.2d 
284, 362 Pa. 102. 

(3) The purchaser in such case 
must be presumed to know that the 
law forbids a wife to convey her in¬ 
terest in realty otherwise than by ex¬ 
ercise of her own free will, and pur¬ 
chaser takes risk of wife’s uniting 
in deed or of his common-law right 
of action for damages against hus¬ 
band.—Peterson v. Chandler, 66 A.2d 
284, 862 Pa. 102. 

3L Tex.—'Dlttoe ▼. Jones, Clv.App., 
220 S.W.2d 315, refused no reversi¬ 
ble error—Hays v. Marble, Civ. 
App., 213 6.W.2d 829, error dis¬ 
missed—Camell v. Kinser, Civ. 
App., 196 S.W.2d 941, error refused 
—Sorsby v. Thom, Civ.App., 168 
S.W.2d 873. 

58 C.J. p 904 note 94. 

AcgulsitloiL of all interests essential 
Where four of eight tenants in 
common refused to sign contract for 
sale of land or convey their interests 
therein, purchaser was not entitled to 
specific performance of contract as 
against tenant in common who signed 
contract wherein purchaser agreed to 
sell to him a portion of the land on 
which his home was located, since 
the contractual consideration be¬ 
tween such vendor and purchaser 
could not be enforced imless purchas¬ 
er acquired full fee title to all inters 
ests in the land.—Dlttoe v. Jones, 
Clv.App., 220 e.W.2d 315, refused no 
reversible error. 

32. Ala,—^McKenzie v. Sutton, 34 So. 

2d 825, 250 Ala. 447. 

Del.—^Lowe v. Williams, 18 A,2d 424, 
25 DeLCh. 304. 

Ky.—^Haag v. Dixon, 162 S.W. 930, 
161 Ky. 768. 

Md-—Schneider v. Davis, 71 A.2d 82 
—Walker v. Wyse, 52 A.2d 918, 188 
Md. 461—^Morris v. Wilson, 49 A.2d 
468, 187 Md. 217. 
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Mass.—Cashman v. Bean, 115 N.E. 

574, 226 Mass. 198. 

Miss.—Corpus Juris cited in Wil¬ 
liams V. Bush, 20 So.2d 706, 707, 197 
Miss. 793. 

Mont.—^Torelle v. Templeman, 21 P. 

2d 60, 94 Mont 149. 

Neb.—O'Brien v. Fricke, 27 N.W.2d 
403, 148 Neb. 869. 

N.J.—^Larson v. Kearney, 160 A. 514, 
110 N.J.Bq. 661. 

Pa—Axe V. Potts, 87 A.2d 672, 849 
Pa. 846, 154 A.L.R. 764. 

S.D.—Kaiser v. Klein, 187 N.W. 62, 
29 S.D. 464. 

58 C.J. p 905 note 8. 

Abstract showing that vendor had 
only half Interest in property con¬ 
tracted for was not notice to pur¬ 
chaser, with apparently scant knowl¬ 
edge of written instruments, of de¬ 
ficiency of vendor’s title.—Borkowski 
v. Kolodziejski, 52 N.W.2d 348> 832 
Mich. 589. 

Tenancy in common 

(1) Purchaser knowing, when con¬ 
tract was made, that vendor was 
only tenant in common, was not en¬ 
titled to conveyance of vendor’s in¬ 
terest on paying purchase price less 
abatement.—Larson v. Kearney, 160 
A. 614, 110 N.J.Bq. 661. 

(2) Signature of one tenant in 
common as agent for others consti¬ 
tuted notice that the signer was not 
the sole owner.—^Morris v. Wilson, 
49 A.2d 458, 187 Md. 217. 

Xf reasonably prudent person would 
not have done anything more than 
vendee did, before entering into the 
contract, to ascertain the facts con¬ 
cerning the subject matter, the ven¬ 
dee will not be denied specific per¬ 
formance.—^Van Horn Const Corp. v. 
Joy, 207 P.2d 157, 186 Or. 473. 

33. Neb.—O’Brien v. Fricke, 27 N.W. 
2d 403, 148 Neb. 369. 

34. Hawaii.—^Lee Wah Koon v.'Maui 
Dry Goods & Grocery Co., 29 Ha¬ 
waii 669. 

58 C.J. p 905 note 9. 
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ment of price has sometimes been refused because 
of the difficulty of estimating the proper amount of 
compensation,85 and whenever the nature of the 
subject matter, the terms of the contract, or the 
kind and extent of the defect are such that they 
furnish no basis on which to ascertain the amount 
of the compensation with any reasonable degree of 
certainty, and fixing the amount would be a mere 
matter of speculation, a partial specific perform¬ 
ance, with compensation, will be refused.®8 

(c) Great Deficiency 

specific performance with a proportionate abate¬ 
ment for the price mayrttoe awarded notwithstanding the 
defect in land or title is considerable. 

Specific performance with a proportionate abate¬ 
ment for the price may be awarded notwithstanding 
the defect in land or title is considerable,8^ as, for 
example, one fifth,®® one third,®® two fifths,^® or one 
half.^i Where, however, the portion to which a 
good title can be given is so small as compared with 
the whole amount embraced in the contract that 
compensation or damages appears to be the main 
object of the suit, specific performance may be 
refused and plaintiff left to his legal remedy.^® Ac¬ 
cordingly, specific performance has been refused 
as to one seventh of a tract where the vendor had 
title to no more.^® 

c. Kefnsal of Wife to Belinqnish or Convey 
Dower or Statutory Estate 

(1) In general 

(2) Abatement of price or indemnity 


(1) In General 

A court of equity will not compel a wlfo to release 
her Inchoate dower right or similar statutory right un¬ 
der a contract of her husband to sell the land to which 
she Is not a party, or direct the husband to procure his 
wife to Join him in the conveyance; but the failure or 
refusai of the wife to execute the deed is no obstacle 
to specific performance against the husband where the 
purchaser is willing to pay the full purchase price. 

A court of equity cannot and will not compel a 
wife to release her inchoate dower right or similar 
statutory right under a contract of her husband to 
sell the land to which she is not a party nor 
will the court attempt to put a moral compulsion on 
the wife by directing the husband to procure her to 
join him in the conveyance,^® although it seems 
that a decree is not objectionable because it gives 
the husband the opportunity to procure the release 
of the wife’s dower interest.^® Where the statute 
provides* that, where the owner of real estate con¬ 
tracts to sell it and the wife refuses to release her 
dower or right by descent, the owner may apply 
to the court for an approval of the sale and the 
price, and the court may direct a payment of the 
wife’s appropriate share of the price to the clerk 
for her benefit, specific performance may be had 
of the contract.^^ The failure or refusal of the 
wife to execute the deed is no obstacle to specific 
performance where the buyer of land is willing to 
pay the purdhase price and accept a deed not joined 
in by the seller’s wife, the land thus being encum¬ 
bered with her inchoate dower right ^® 


35- IlL—Cities Service Oil Co. v. 
Vieringr. 89 392, 404 m. 538, 

13 A.L.R.2d 1448. 

58 C.J. p 904 note 96. 

Pact that daanagres cannot be meas¬ 
ured easily or with mathematical cer¬ 
tainty is not a reason for refusingr 
partial performance with compensa¬ 
tion or abatement of price.—BIruger 
V. Agnor, 32 N.W.2d 365, 321 Mich. 
321. 

36^ Mont—^Rosenow v. Miller, 207 P. 
618, 63 Mont 451. 

37- N.J.—^Hughes v. Hadley, 126 A. 
33, 96 H.J.£a. 467. 

58 C.J. p 904 note 98. 

38- Ala.—^Bogan v. Daughdrill, 51 
Ala. 312. 

89. Ala.—Bass v. GlUiland, 5 Ala. 
761. 

4a Pa.—Napier v. Darlington, 70 
Pa. 64. 

41- 6.C.—^Moore v. Maes, 52 S.E.2d 
204, 214 S.O. 214. 

58 C.J. p 904 note 4. 

42. Pa.—Merritz v. Circelli, 64 A.2d 
796, 361 Pa. 239, 7 A.L.R.2d 1325— 


Fetter v. Tosh, Com.Pl., 32 West 
Co. 27. 

58'C.J. p 904 note 5. 

48. Miss.—Chapman v. Lott HO So. 
793, 144 Miss. 841. 

44. U.S.—^Hams v. Marshall, C.C.A. 
N.Y.. 43 F.2d 703, certiorari denied 
51 S.Ct 86, 282 U.S. 822, 75 L.Ed. 
778. 

Fla.—Taylor v. Day, 136 So. 701, 102 
FLa. 1006. 

Ill.—Cities Service Oil Co. v. Viering, 
89 N.E.2d 392, 404 IlL 538, 13 A.L. 

R. 2d 1448—Pearson v. Adams, 68 
N.E.2d 777, 394 HI. 391. 

Ky.—City of Murray v. Holcomb, 47 

S. W.2d 1026, 243 Ky. 287. 

N.T.—Bolt V, Duell, 261 N.T.S. 743, 

146 Misc. 204. 

R.I.—Najarian v. Boyajian, 136 A. 

767, 48 R.I. 213. 

58 C.J. p 906 note 10. 

Compelling wife to execute release 
of dower generally see Dower § 
65. 

Preservation of right of dower gen¬ 
erally see Dower § 46. 

45. N.J.—Sampson v. Pierson, 56 A 
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2d 218, 140 N.jr.Ea. 524, reversed on 
other grounds 59 A.2d 5, 142 N.J. 
Bq. 24—^Bondarchuk v. Barber, 38 
A2d 872, 136 N.J.Bq. 334. 

68 C.J. p 905 note IL 

46. Ind.—^Martin v. Merritt 67 Ind. 
34, 26 Am.R. 45. 

58 C.J. p 905 note 12. 

47. Me.—Handy v. Rice, 67 A 847, 
98 Me. 504. 

48. Ala.—^Deason v. Dobson, 34 So.2d 
696, 250 AJla. 396. 

D.C.—^Drayson v. Height 189 F.2d 
668, 88 U.S.APP.D.C. 356—Allison 
V. Mackey, 188 F.2d 983, 88 U.S. 
App.D.a 164. 

IlL—Cities Service Oil Co. v. Vier¬ 
ing, 89 N.E.2d 392, 404 lU. 538, 13 
AL.R.2d 1448. 

Md.—Trotter v. Lewis, 46 A3d 329, 
185 Md. 528. 

N.Y.—Bolt V. Duell, 261 N.Y.S. 743, 
146 Misc. 204. 

Va.—^Mooers v. Wilson, 33 S.E.2d 791, 
183 Va. 910. 

W.Va.—^Lazzell v. Keenan, 87 S.E. 80, 
77 W.Va. 180. 

58 C.J. p 906 note 14. 
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(2) Abatement of Price or Indemnity 

(a) In general 

(b) Manner and amount of indemnity or 

abatement 

(a) In General 

According to some, but not other, authorities specific 
performance with an abatement of the price or Indem¬ 
nity may be allowed where the wife of the vendor refuses 
to release her inchoate right of dower. 

There is a conflict of authority as to whether the 
general principle permitting the vendee to have spe¬ 
cific performance with an abatement of the purchase 
price where the vendor is unable to convey the qual¬ 
ity or quantity of the estate which he has agreed 
to convey applies to cases wherein the vendor has 
agreed to convey an<J his wife refuses to join in the 
deed or to release her inchoate right of dower.^5 
In some jurisdictions specific performance with an 
abatement of the price is allowed,5® or specific per¬ 
formance is allowed with indemnity against the 
wife’s claim,®^ In other jurisdictions it has been 
held that an abatement of price or a requirement 


of indemnity cannot be allowed,®* at least unless 
the wife’s refusal to join is because of collusion 
with, or the fraudulent procurement of, the hus¬ 
band.®* It is held in some jurisdictions that spe¬ 
cific performance with indemnity cannot be had 
because it would amount to the making of a new 
contract for the parties,®^ and by other authorities 
specific performance with an abatement is refused 
because of the fact that the value of inchoate dower 
cannot be fibced with suflScient accuracy.®® Where 
the vendee, at the time of entering into the contract, 
knew that the vendor was married, it has 'been held 
that he is not entitled to relief as to the wife’s in¬ 
terest,®® although this rule is not recognized in oth¬ 
er jurisdictions and the knowledge of the purchaser 
will not defeat his right to abatement or compensa¬ 
tion for imreleased dower.® ^ Where the purchaser 
is not allowed any abatement in the purchase price 
as compensation for inchoate dower, it has been held 
that the purchaser’s knowledge or lack of knowl¬ 
edge of the vendor’s marital status at the time of 
entering into the contract is of no importance.®* 


WaorxaiLty dead 

(1) Where vendor contracted for 
conveyance by warranty deed with 
Joinder of his wife, purchaser was 
entitled to specific performance by 
warranty rather than by quitclaim 
deed, notwithstandiner wife refused to 
Join in conveyance*—Cities Service 
Oil Co. V. Vleringr, 89 N.EL2d 392, 404 
lU. 538, 13 AJL..R.2d 1448. 

(2) Where vendor was unable to 
perform contract because wife had 
not agreed to release dower but pur¬ 
chaser agreed to accept deed con¬ 
taining covenants of general war¬ 
ranty only without any Judicial de¬ 
termination of value of dower and 
abatement, specific performance 
would be decreed to extent requested. 
—Sininger v. Thumer, 44 N.B.2d 112. 
Sale of stock and realty 

Written agreement, whereby de¬ 
fendant agreed to sell plaintiff all 
capital stock of corporation, and to 
lease realty on which corporation's 
business was located, and to give 
plaintiff an option to purchase the 
realty at any time during the term 
of the lease, was enforceable as to 
defendant in suit for specific per¬ 
formance even though plaintiff failed 
to obtain signature of defendant’s 
'4rlfe to agrreement extending con¬ 
tract.—BJliopoulos v. Makros, 77 N.ES. 
2d 777, 822 Mass. 485. 

40. HI.—Pearson v. Adams, 68 
2d 777, 394 ni. 391. 

60. Ala.—Deason v. Dobson, 84 6o.2d 
596, 250 Ala. 396. 

Ark.—Hawkins v. Lamb, 194 S.W.2d 
5, 210 Ark. 1—Sebold v. William¬ 
son, 158 &W.2d 667, 208 Ark. 741 


—Reed V. PhlUlps, 88 S.W.2d 654, 
191 Ark. 68. 

Pla.—^Taylor v. Day, 186 So. 701, 102 
Fla. 1006. 

Iowa.—Peddlcord ▼. Pfeddlcord, 47 N". 

W.2d 264, 242 Iowa 656. 

Ky.—City of Murray v. Holcomb^ 47 
IS.W.2d 1026, 243 Ky. 287. 

Mich.—Tandy v. Knox, 20 K.W.2d 844, 
318 Mich. 147. 

Wls.—O’Malley v. Miller, 184 N.W. 
840, 148 Wls. 893. 

58 CJr. p 906 note 17, p 1248 note 83. 
61. Ark.—-Hawkins v. Lamb, 194 S. 
W.2d 6, 210 Ark. 1—«ebold v. Wil- 
Uamson, 168 S.W.2d 667, 208 Ark. 
741. 

58 C.J. p 907 note 18. 

53. Ill.—Cities Service Oil Co. v. 
Vierlng, 89 N.E.2d 392, 404 Ill. 538, 
IS A.L.R.2d 1448—Pearson v. 
Adams, 68 N.H.2d 777, 394 lU. 891. 
Pa.—^Peterson v. Chandler, 66 A.2d 
284, 362 Pa. 102—Pritchard v. Neel, 
Com.Pl., 80 North.Co. 206. 

Va.—^Mooers v. Wilson, 33 S.H.2d 791, 
183 Va. 910. 

58 C.J. p 907 note 19. 

Jn. Hew Jersey 

(1) The rule stated in the text has 
been followed.—Sampson v. Pierson, 
65 A.2d 218, 140 N.J.Eq. 524, reversed 
on other grounds 59 A2d 5, 142 N.J. 
Bq. 24—Bondarchuk v. Barber, 38 A 
2d 872, 186 N.J.Eq. 884—68 CJ. p 907 
note 19. 

(2) However, it has been held that 
where the wife of the vendor has not 
joined in the contract to convey, and 
has not expressed refusal to Join in a 
conveyance, specific performance by 
the vendor may be decreed, and if the 
wife then refuses to release her dow¬ 
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er, the vendor may be required to 
give an indemnity bond against her 
claim, or, in default thereof, an 
abatement of the purchase price to 
the extent of the value of the wife’s 
dower may be decreed.—Miller v. 
Headley, 158 A 118, 109 N.J.Eq. 436, 
affirmed 163 A 665, 112 N.J.Eq. 89. 

53. N.J.—Sampson v. Pierson, 55 A 
2d 218, 140 N.J.Eq. 524, reversed 
on other grounds 69 A2d 6, 142 N. 
J.Eq. 24—^Bondarchuk v. Barber, 
88 A2d 872, 136 N.J.Eq. 334. 

Va—Mooers v. Wilson, 33 SJaS.2d 791, 
183 Va 81 q. 

58 C.X p 907 note 20. 

54. Del.—^Long v. Chandler, 92 A 
266, 10 Del.Ch. 339. 

D.C.—^Reilly v. Cullinane, 287 P. 994, 
63 App.D.a 17. 

55. Ill.—Pearson v. Adams, 68 N.E. 
2d 777, 894 HL 891. 

68 C.J. p 907 note 22. 

Statutory valnatloni ia involimtary 
sales 

Public policy forbidding such val¬ 
uation and deduction in suits for spe¬ 
cific performance remains unchanged 
by subsequently enacted statute pro¬ 
viding for valuation of dower in cas¬ 
es of Involuntary sale.—-Pearson v. 
Adams, supra 

56. Pla—^Poxworth v. Maddox, 137 
So. 161, 108 Pla 82. 

Md.—Schneider v. Davis, 71 A2d 32. 
58 C.J. p 907 note 23. 

57. Mass.—Brookings v. Cooper, 162 
N.E. 243, 256 Masa 121, 46 AL.R 
745. 

H.L—^Najarian v. Boyajlan, 186 A 
767, 48 R.L 213. 

58. UL—Cities Service Oil Co. v. 
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(b) Maimer and Amount of Indemnity or 
Abatement 

Where abatement of the price Is allowed, the pur¬ 
chaser is entitled to deduct such sum as represents the 
present value of the outstanding dower Interest, esti¬ 
mated by the usual rules and tables, and, where the 
purchaser Is allowed Indemnity, the amount of the res¬ 
ervation Is In contemplation of an actually vested dower 
estate and will be measured by the relative quantum of 
that estate. 

Where the wife fails or refuses to release her in¬ 
terest and specific performance with an abatement 
of price is allowed, as discussed supra subsection 
c (2) (a) of this section, the purchaser is entitled 
to deduct from the price such sum as represents the 
present value of the outstanding dower interest,®^ 
or the value at the time of the conveyance,60 esti¬ 
mated by the usual rules and tables,®^ and not the 
full sum to which the wife would be entitled if her 
husband were dead;®^ nor is it the difference be¬ 
tween the market value of the whole land with her 
release and the value without such release.®® Where 
the purchaser is allowed only an indemnity against 
loss from the encumbrance created by the dower 
interest, the amount of the reservation is in contem¬ 
plation of an actually vested dower estate and will 
be measured by the relative quantum of that es¬ 
tate,®^ and should be one half or one third of the 
purchase price as the wife may presently appear 
to be entitled to under the statute.®® It cannot ex¬ 
ceed the amount of the purchase price payable in 
money.®® 

The amount reserved is to be paid over if and 
when the inchoate right is released by the wife,®^ 
or the marriage is terminated during the life of her 
husband by her death®® or by operation of law.®® 
Although Aere is authority to the contrary,*^® it has 
been held that the amount reserved draws interest.^^ 
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If the dowress expectant should die before the 
husband, legal interest to that date is then to be 
paid to the vendor;*^® if she survives her husband, 
legal interest accruing during the vendor’s lifetime 
only is payable.^® 

The ultimate pa3rment of the amount reserved 
should be secured by a decretal order making it a 
lien on the land or else by a mortgage on the land 
conditioned and payable in accordance with the 
preceding rules as the chancellor may in his discre¬ 
tion determine.^^ Further, the vendor should be 
given an opportunity to procure the release of the 
dower encumbrance as an alternative of a deduction 
from the purchase price.^® Where the premises are 
subject to a mortgage, abatement in liie purchase 
price because of the refusal of the vendor’s wife 
to release her inchoate right to dower should be 
based on the gross value of the dower right and not 
on the value of the estate after deducting the money 
which the wife or heirs might pay in redemption.^® 

d. Eefusal of Husband to Eelinquiidi or Convey 
Curtesy or Statutory Estate 

In the absence of fraud, one who knows that his 
vendor has a husband who does not Join In the contract 
has been held not to be entitled to specific performance 
with abatement or retention of a part of the price 
against the husband’s possibility of curtesy; but under a 
statute permitting a married woman living separate 
from her husband to convey without Joining her hus¬ 
band It has been held that her contract may be en¬ 
forced In equity as to her Interest. 

One who knows that his vendor has a husband 
who does not join in the contract has been held not 
to be entitled to specific performance with abate¬ 
ment or retention of a part of the price as protec¬ 
tion against the husband’s possibility of curtesy,'^'^ 
unless it is made to appear that the refusal of the 
husband was by procurement of the wife or because 


vieringr. 89 N.B.2d 392, 404 Dl. 638, 
13 A.L..R2d 1448. 

59. Ala.—^Deason v. Dobson, 34 So. 
2d 596, 250 Ala. 396. 

Ark.—^Hirschman v. Forehand, 170 
S.W. 98. 114 Ark. 436. 

Ky.—City of Murray v. Holcomb, 47 
S.W.2d 1026, 243 Ky. 287. 

Mich.—^Tandy v. Knox, 20 N.W.2d 
844, 313 Mich. 147. 

RI.—^Najarian v. Boyajlan, 186 A- 
767, 48 RI. 213. 

58 C.J. p 906 note 17 [b], p 1248 note 
84. 

60. Mass.—^Davls v. Parker, 14 Al¬ 
len 94, affirmed 12 WaU. 257, 20 L. 
Bd. 287. 

61. Ala.—Deason v. Dobson, 84 So.2d 
696, 250 Ala. 896. 

RL—Najarlan v. Boyajlan, 136 A. 
767, 48 RI. 218. 


Valuation of inchoate rlgrht of dower 
generally see Dower S 45. 

62. Ind.—^Hazelrlg v. Hutson, 18 Ind. 
481. 

63. Mass,—Davis v. Parker, 14 Al¬ 
len 94, affirmed 12 WalL 257, 20 L. 
Bd. 287. 

64. Ala.—^Minge v. Green, 58 So. 381, 
176 Ala. 343. 

58 C.J. p 908 note 26. 

65. Ark.—Sebold v. Williamson, 158 
6.W.2d 667, 203 Ark. 741. 

58 C.J. p 908 note 26. 

66. Aleu—^Mlnge v. Green, 68 So. 
381, 176 Ala. 843. 

67. Iowa.—^Peddicord v. Peddicord, 
47 N.W.2d 264, 242 Iowa 555. 

68. Iowa.—^Peddicord v. Peddicord, 
supra. 

58 C.J. p 908 note 28, 
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69. Iowa.—Peddicord v. Peddicord, 
supra. 

70. Iowa.—^Peddicord v. Peddicord, 
supra. 

71. Ala.--Sadler v. Radcllff, 111 So. 
231, 215 Ala. 499. 

68 C.J. p 908 note 28. 

72. Ala.—Sadler v. RadclUf, supra. 

58 C.J. p 908 note 28. 

73. Ala.—Sadler v. Baddiff, supra— 
Minge v. Green, 58 So. 881, 176 Ala. 
843. 

74. Ala.—Sadler v. Radclif^ 111 So. 
231, 215 Ala. 499—^Minge v. Green, 
58 So. 381, 176 Ala. 348. 

75. Ala.—^Minge v. Green, supra. 

76. Mass.—^Brookings v. Cooper, 152 
N.B. 243, 266 Mass. 121, 46 A.UEL 
746. 

77. Or.—Leo v. Delt 2 :, 12^ P. 550, 68 
Or. 261. 
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of fraud,78 but may have specific performance as 
to the wife without indemnity or compensation for 
the hus’band’s interest.78 Under a statute permitting 
a married woman living separate from her husband 
to convey land of a particular character without 
joinder of her husband, although she cannot by 
such a conveyance affect his interest therein, her 
contract for the sale of such land made while liv¬ 
ing in such state of separation may be enforced in 
equity as to her interest although not joined in 
by her husband.^® Where a married woman may 
convey her separate estate, a purchaser from a 
married woman who is willing to waive any in¬ 
demnity against or compensation for any right of 
curtesy which her husband may have, and offers 
full payment of the purchase price subject to the 
curtesy of the husband may be granted specific per- 
formance.^i 

e. Refusal of Wife to Release or Oonvey Home¬ 
stead 

Where the consent of the wife to a transfer of the 
hoffnestead Is essential, according to some, but not other, 
authorities a contract to oonvey land embracing a home¬ 
stead, not Joined In by the wife, cannot be enforced as 
to nonhomestead land with an abatement of the price. 

Where, under the statute, the consent of the wife 
to a transfer or encumbrance of the homestead is 
essential, as discussed in Homesteads § 130, a con¬ 
tract to convey land embracing a homestead which 
is not joined in by the wife cannot be enforced ac¬ 
cording to some authorities as to the land not a 
homestead with an appropriate abatement of the 
purchase price, 82 at least in the absence of circum¬ 
stances rendering it unjust not to enforce the con¬ 
tract otherwise than according to its exact terms.83 


According to other authorities, it may be specifical¬ 
ly enforced as to the property other than the home¬ 
stead with a proper abatement of price.84 Under a 
statute providing that no conveyance or contract to 
convey a homestead is valid unless the husband and 
wife join in its execution, but that such a contract 
may be enforced as to real estate other than the 
homestead, a contract to convey land, including an 
unselected homestead, may be enforced as to such 
real estate with a deduction of the value of the 
homestead,85 and such a contract may be enforced 
as to the nonhomestead land over the objection of 
both husband and wife if adequate protection is 
afforded to the wife.88 Where property occupied as 
a homestead exceeds in value the statutory amount, 
specific performance of a contract to convey may be 
enforced, although the contract was not signed by 
the wife as required by statute, where the pur¬ 
chaser is willing to accept title subject to the ven¬ 
dor’s homestead rights.87 

§ 22. Waiver or Abandonment of Right 

a. In general 

b. Election of inconsistent remedy 

a. In Gtoneral 

The right of a person to the specific performance of 
his contract may be lost by his abandonment thereof, by 
his acquiescence In a breach of it, or by conduct incon¬ 
sistent with the right to relief, which amounts to a 
waiver or an estoppel. 

The right of a person to the specific perform¬ 
ance of his contract may be lost by his abandon¬ 
ment thereof,88 by his acquiescence in a breach of 
it,88 or by conduct inconsistent with the right to 


78. OMo.—^Leeb v. Bremson, App., 
72 N.lL2d 111. 

79. OMo.—Clotfelter v. Telker, App., 
83 N.K2d 103. 

80. NT.J.—Hollander v. Abrams. 132 

A. 224. 99 N.XEq. 254. affirmed 134 
A. 742, 100 298. 

81. N.J.—Vitra Seal Co. v. Jaycox. 
62 A.2d 431, 1 N.J.Super. 660. 

82. Tex.—City of El Paso v. Long:. 
Civ.App., 209 S.W.2d 950, error re¬ 
fused. no reversible error. 

Wds.—^Rosenthal v. Fleck, 166 H.W. 
445, 166 Wls. 598. 

S8 C.J. p 908 note 37. 

Specific performance of contract to 
convey homestead as such where 
either husband or wife fails to join 
therein see Homesteads S 151 b. 

Validity of conveyance in excess of 
homestead see Homesteads § 146. 

Enforoement without abatement of 
price granted 

Neb.—^Davis v. Merson, 172 N.W. 60, 
103 Neb. 397. 


83. Tex.—^Burnett v. Mitchell, Civ. 
App., 158 S.W. 800. 

84. Kan.—^Herman v. Sawyer, 209 P. 
663, 112 Kan. 6. 

58 C.J. p 908 note 39. 

86. Iowa.—^Lamb v. Cooper, 129 N. 

W. 323, 160 Iowa 18. 

68 O.J. p 908 note 40. 

86. Iowa.—^Mosnat v. Berkhelmer, 
139 N.W. 469, 158 Iowa 177. 

87. Ill.—Watson v. Doyle, 22 N.B. 
613, 130 Ill. 415. 

88. Neb.—Corpus Juris quoted in 
Sopclch V. Tangeman, 45 N.W.2d 
478, 482, 153 Neb. 506. 

Tex.—Corpus Juris cited In Kluck v. 
Leuschner, Civ.App., 70 S.W.2d 768, 
770, error refused. 

58 C.J. p 909 note 46. 

EfiCect of rescission or termination 
see infra § 50. 

Conduct not constituting’ abandon¬ 
ment 

Defendant’s action in repossessing 
personal property sold to plaintiff 
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when plaintiff stopped payment on 
his check to defendant, which per¬ 
sonal property plaintiff Immediately 
took back by replevin, was not an 
abandonment of defendant's right to 
specific performance of sales con¬ 
tract embracing both the personal 
property and realty, particularly 
where defendant asserted such right 
in his answer to plaintiff's action on 
a note which note defendant alleged 
was discharged by the execution of 
sales contract.—State ex rel. Place v. 
Bland, 183 S.W.2d 878, 353 Mo. 689. 

89. Neb,—Corpus Juris quoted In 
Sopcich V. Tangeman. 45 N.W.2d 
478. 482, 153 Neb. 506. 

58 C.J. p 909 note 46. 

Laches dn: 

Bringing suit see infra S 117. 
Performance see infra § 110. 

Acquiescence, consent, or apprcvul 
held not shown 

Midb.—^Hornbeck v. Midwest Realty, 
283 N.W. 39, 287 Mich. 230.' 
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relief,®® which amotmts to a waiver®^ or an es¬ 
toppel.®® 

h. Election of Inconsistent Eemedy 

Specific performance may be denied a person where 
he has elected to pursue a remedy Inconsistent with 
the existence and continuance of the contract sought 
to be enforced. 

Specific performance may be denied a person 
where he has elected to pursue a remedy inconsist¬ 
ent with the existence and continuance of the con¬ 
tract sought to be enforced,®® and the circumstances 
are such that it cannot be considered unconscionable 
to permit defendant to interpose tihe defense of a 
prior conclusive election of an inconsistent rem¬ 
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edy.®^ So, even though the prior action is discon¬ 
tinued,®® specific performance may be denied a 
vendee who has brought a prior action to recover 
a deposit or earnest money under the contract,®® 
or a suit to quiet title,®^ since the institution of 
such a suit amounts to a repudiation of the con¬ 
tract.®® Likewise, a party suing for damages for 
the breach of the contract waives his right to spe¬ 
cific performance.®® The remedy pursued, how¬ 
ever, must 'be inconsistent with that of specific per- 
formance.1 Hence, although an action in trespass 
to try title which -had for its object the acquisi¬ 
tion of the property involved under an outstand¬ 
ing title obtained by the vendee will bar a suit for 


90. ITeb.—OorpuB Jozis gtuoted la 
Sopcich V. Tangeman, 46 N.W.2d 
478, 482, 153 Neb. 506. 

Tex.—Corpus Juris dted iu Kluck v. 
Leuschner, Civ.App., 70 S.W.2d 768, 
770, error refused. 

58 C.J. p 909 note 48. 

Fraud or inequitable conduct of 
plaintiff subsequent to contract as 
barrdng specific performance see 
infra I 91. 

Failure to account 

In suit for specific performance of 
contract with respect to Invention, 
failure of plaintiff to render account¬ 
ing was no defense where no use was 
made of invention and accounting 
would have been useless.—^U. S. Col¬ 
loid Mill Corporation v. Myers, D.C.N. 
Y., 6 F.Supp. 283. 

91. Neb.—Corpus JTuxls quoted In 
Sopcich V. Tangeman, 46 N.W.2d 
478, 482, 153 Neb. 506. 

Tex.—^Kluck v. Leuschner, Olv.App., 
70 S.W.2d 768, error refused. 

58 C.J. p 909 note 49. 

Vse of property by vendor 

(1) Vendor who treats property as 
his own and deals with it in manner 
inconsistent with sale to purchaser 
cannot thereafter insist on specific 
performance of contract by purchas¬ 
er, and, where land contract requir¬ 
ing purchaser to assume first mort¬ 
gage was repudiated by purchaser, 
vendor who thereafter dealt with 
land as his own, by paying off first 
mortgage before its maturity and in¬ 
cumbering land with other mort¬ 
gages, waived right to specific per¬ 
formance, notwithstanding vendor’s 
ability to secure releases of mortgag¬ 
es at any time.—Kluck v. Leuschner, 
supra. 

(2) However, the mere fact that 
the seller continues to use the prop¬ 
erty aJ^ter filing suit for specific per¬ 
formance does not bar relief where 
there is evidence that buyer consent¬ 
ed to such uipe.—Howden v. Star 
Laundry, 175 S.E. 496, 179 Ga. 89. 

Waiver requires a consideration, 
In the absence of an estoppel.—^Bar¬ 


clay V. Dublin Lake Club, 192 A. 
620. 89 N.H 87. 

Acts held not to constitute waiver 
N.H.—^Barclay v. Dublin Lake Club, 
supra. 

Tex.—^Travis v. Schonwald, Civ.App., 
181 S.W.2d 827, error refused. 

58 C.J. p 909 note 49 [e]. 

92. Mich.—Clarke v. Detroit & Se¬ 
curity Trust Co., 241 N.W. 217, 257 
Mich. 416. 

Neb.—Corpus Juris quoted in Sopcich 
V. Tangeman, 45 N.W.2d 478, 482, 
153 Neb. 506. 

N.BL—George W. Blanchard & Sons 
Co. V. American Bealty Co., 116 A. 
4, 80 N.H. 161. 

68 C.J. p 909 note 50. 

Contract to devise or bequeath 

(1) Fact that plaintiff signed pe¬ 
tition to have defendant appointed 
administrator did not estop plaintiff 
to demand specific performance of 
Intestate's contract to devise prop¬ 
erty.—^Morris v. Dunaway, 169 S.B. 
129, 176 Ga. 881. 

(2) A person was not estopped to 
bring an action for specific perform¬ 
ance of a contract to bequeath prop¬ 
erty merely by reason of receipt of 
legacies under the will. 

N.T.—^Doyle v. Gleason, 278 N.T.S. 

802, 244 App.Dlv. 62. 

Ohio.—Gillespde v. Loge, 194 N.E. 376, 
48 Ohio App. 463. 

(3) The beneficiary under a will, 
who did nothing to accept or indicate 
acceptance of benefactions under will, 
was not thereby precluded from seek¬ 
ing specific performance of agree¬ 
ment by testator to devise lands, 
which was not performed in will, 
even though beneficiary did not re¬ 
nounce or disclaim provisions of will 
in his behalf.—Ochs v. Ochs, 192 A. 
502, 122 N.J.Eq, 143, affirmed 192 A. 
607, 122 N.J.Eq. 143. 

(4) In action to enforce contract 
by which plaintiff was to take care 
of deceased and operate his farm 
during his lifetime and receive, by 
will, all his property at his death, 
the alleged fact that plaintiff did 
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not state at time he was discharged 
that he expected to rely on the con¬ 
tract did not estop plaintiff to en¬ 
force the contract.—^In re Hilbert's 
Estate, 128 'P.2d 647, 14 Wash.2d 475. 
Acts held not to constitute estoppel 
Ark.—Schlumpf v. Shofner. 196 S.W. 

2d 747, 210 Ark. 462. 

Mich.—Gross v. Housner, 34 N.W. 

2d 38, 322 Mich. 448. 

58 aj. p 909 note 50 [f]. 

93. N.J.—Claron v. Thommessen, 126 
A. 308, 96 N.J.Eq. 650. 

58 C.J. p 910 note 54. 

Election of remedies In general see 
Election of Bemedies $ 1 et seq. 
Bemedy based on dlsajStrmance 

(1) Bemedy of specific performance 
will not, ordinarily, be awarded when 
inconsistent remedy, based on theory 
of disaffirmance of contract, has been 
invoked, even though unsuccessfully. 
—-Mllchelonl v. Troy Hills, 187 A. 168, 
121 N.J.Eq. 117. 

(2) So, where defendant when sued 
for an installment due on contract 
denied its validity, and resisted pay¬ 
ment on the installment, he cannot 
subsequently sue for specific per¬ 
formance.—George W. Blanchard & 
Sons Co. V. American Realty Co., 116 
A. 4, 80 N.H. 161. 

94. N.J.—Michelonl v. Troy Hills, 
187 A 168, 121 N.J.Bq. 117. 

95. N.J.—^Maturi v. Fay, 129 A 186, 
98 N.J.Eq. 377. 

58 C.J. p 910 note 55. 

96. N.J.—^Foote v. Scarlett, 134 A 
865, 100 N.J.Eq. 137. 

68 C.J. p 910 note 66. 

97. Idaho.—^Rule v. Pope, 216 P. 532, 
37 Idaho 165. 

58 C.J. p 910 note 57. 

98. N.J.—^Foote v. Scarlett, 134 A 
865, 100 N.J. 137. 

58 C.J. p 910 note 68. 

99. Tex.—^Blair v. Bird, Clv,App., 20 
S.W.2d 843. 

1. Ill.—Braude v. Wardy, 172 N.K 
161, 340 HL 180. 
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specific performance of the contract,* such an ac¬ 
tion, which merely had for its object the clearing of 
the title under an agreement with the vendor with 
no intention being present to repudiate the con¬ 
tract will not bar relief.* An attachment suit 
against a vendee who was about to leave the state,^ 
or an injunction proceeding instituted by a vendor 
to restrain the vendee from taking possession of 
the property before the time fixed by the contract,® 
is not such an election as will preclude a subsequent 
suit for specific performance. An unsuccessful at¬ 
tempt of a party to an antenuptial contract to de¬ 
stroy the contract will not defeat his or her right to 
specific performance.® 

§ 23. Persons Entitled to Enforce Perform¬ 
ance 

a. In general 

b. Persons for whose benefit contract 

was made 

c. Heirs, devisees, or personal represent¬ 

atives 


d. Mortgagee or mor^gor 

e. Principal or agent 

f. Trustee or cestui que trust 

a. In General 

A suit for specific performance may be maintained 
by a party or privy to the contract, who has per¬ 
formed his part thereof; or, In the absence of Interven¬ 
ing equities, by a person claiming under such party. 
In privity of estate, representation, or title; or by a 
person who has an interest in the subject matter of the 
contract and suit. 

A suit for specific performance of a contract may 
be maintained by a party or privy to the contract, 
who has performed his part thereof;*^ or, in the 
absence of intervening equities, by a person claim¬ 
ing under such party, in privity of estate, represen¬ 
tation, or title;* or by a person who has an inter¬ 
est in the subject matter of the contract and suit.* 
It cannot be maintained by one who has no such 
privity or interest,^® such as a mere volunteer or 
stranger to the contract and for whose benefit it 


S. Tex.—Groves v. Whittenbergr, Civ, 
App., 165 S.W. 889, affirmed. Com. 
App., 208 S.W. 901. 

3. Tex.—-Durham v. Breathwlt, 121 
S-W. 890, 67 Tex.ClT.App. 38. 

4. m.—^Braude v. Wardy, 172 N.B. 
161, 840 BL 180. 

5. Md.—^Rogers v. Dorrance, 117 A. 
664, 140 Md. 419. 82 AJL.R. 678. 

e. Slilnn. —O’Brien v. Lien, 199 N.W. 
914, 160 Minn. 276. 

7- U.S.—Ebensberger v. Sinclair Re¬ 
fining Co., C.C.A.Tex., 165 F.2d 808, 
certiorari denied 69 S.Ct 85, 835 
TJ.S. 816, 93 L.Ed. 371. 

Axle.—Castle v. Watts, 160 S.W.2d 
886, 204 Ark. 77. 

Cal.—Fowler v. Hansen, 120 P.2d 161, 
48 CalJVpp.2d 518. 

Del.—Shore v. Union Drug Co., 156 
A. 204, 18 DeLCh. 74. 

N.T.—^In re Tanenbaum’s Estate, 16 
N.T.S.2d 607, 258 App.DIv. 285, re¬ 
argument denied In re Tanen- 
baum’s Will, 17 N.T.S.2d 1021, 
258 App.Dlv. 1054. Appeal denied. 
S,C.—^Florence Printing Co. v. Par¬ 
nell, 182 S.B. 818, 178 S.C. 119. 

58 C.J. p 911 note 68. 

Parties to suit see Infra S9 118-120. 
Beneftt of third person 

(1) The fact that one purchaalng 
land from one who previously con¬ 
veyed to another under contract ob¬ 
ligating grantee to convey it to per¬ 
son subsequently purchasing It from 
grantor would benefit from grantee’s 
performance of such contract did not 
preclude grantor ffom enforcing con¬ 
tract as against grantee on ground 
that contract was for benefit of third 
person where grantor would also ben¬ 


efit.—Clark V. Axley, 176 P.2d 266. 
162 Kan. 339. 

(2) Administrator had power to 
settle or compromise claim of es¬ 
tate of his deceased father against a 
brother for stock of family corpora^ 
tlon, and his act could be set aside 
by other brothers and sisters, only 
on proof of bad faith or fraud, and, 
therefore, as administrator he could 
maintain an action in equity to en¬ 
force contract that he made with 
such brother for distribution by that 
brother of stock in corporation to all 
brothers and sisters and for manage¬ 
ment of corporation.—^Kennedy v. 
Kennedy. 91 N.Y.S.2d 294. 

3jack of authority of tutrix of mi¬ 
nors to enter into contract was no 
defense in action for spedfle per¬ 
formance of option to purchase.— 
Price V. Town of Ruston, 132 So. 663, 
171 La. 985. 

8. U.S.—^Bbensberger v. Sinclair Re¬ 
fining Co.. C.C.A.Tex., 166 F.2d 808, 
certiorari denied 69 S.Ct. 35, 335 U. 

I S. 816, 93 L.Ed. 371. 

Mo.—^Randolph v. Wheeler, 182 Mo. 

146, 81 S.W. 419. 

68 C.J. p 911 note 69. 

Men creditors of party to contract 
may specifically enforce it.—Church 
H. Gates & Co. v. B. N. Builders, Inc., 
268 N.T.S. 618, 238 App.Div. 168. 

9. Kan.—Foley v. Schmidt, 224 P. 
489, 116 Kan. 621. 

68 C.J. p 911 note 70. 

SuBLoienoy of Interest after oonvey- 
aaoe 

Ordinaiflly, where plalntljff has no 
interest in the land involved or the 
subject in controversy, he cannot In¬ 
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voke the power of a court of equity, 
but a vendor, who had agreed to pro¬ 
vide alleyway on adjoining land and 
Jiad conveyed that land under agree¬ 
ment with purchaser to execute in¬ 
strument providing for such alley- 
way, has sufficient Interest in land 
to invoke aid of court of equity to 
enforce execution of instrument.— 
Fitzgerald v. Kwaterskl, 174 A. 696, 
116 Pa.Super. 53, reversed on other 
grounds 178 A. 885, 818 Pa. 494. 
la Arlz.—^MlUer v. City of Phoenix, 
76 P.2d 1038, 61 Arlz. 254. 

Del.—<3artmell v. Nigro, 166 A. 625, 
19 DeLCh. 231. 

Minn.—^McCarthy v. Couch, 38 N.W. 
777, 87 Minn. 124. 

Pa.—^In re Hartmann’s Estate, 38 Pa. 

Dish & Co. 810. 

58 C.J. p 911 note 7L 
Ihterest iu part 

Lessee, by virtue of purchase op¬ 
tion in lease, does not have such an 
equitable interest in a larger plot 
embracing the demised premises of 
lease as to support bill for specific 
performance of contract with re¬ 
spect to larger plot.—Atlantic Refin¬ 
ing Co. V. Wyoming Nat. Bank of 
Wilkes-Barre, 61 A.2d 719, 866 Pa. 
226, 170 AJL.R 1060. 

Suit against subcontractor 
Building owner was without right 
to sue subcontractor for specific per¬ 
formance of contract to furnish ma¬ 
terials.—Dahlstrom Metallic Door Co. 
V. Evatt Const. Co., 152 N.E. 715, 266 
Mass. 404. 

Contract for benefit of third persons 
(1) Provision of contract, between 
landowner through whose property 
gas company laid pipe line and gas 
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was not made,or who is not within the influence 
of the consideration of the contracti^ or who does 
not claim through one who is within iti3 A party 
to an action who disavows any obligation because 
of the contract in suit between other parties can¬ 
not enforce specific performance thereof,i^ although 
he may submit to the direction of the court in that 
regarc^is except that, where they have agreed 
among themselves as to their rights and liabilities 
under the contract, one of them may sue for specific 
performance of the coparty agreement.1® 

Where a number of persons are jointly interested 
in a contract, specific performance may be enforced 
only in favor of all of such persons,!^ and not in 
favor of one of them individually.!* 

A husband as tenant by curtesy initiate may sue 
for specific performance of a sale contract, signed 
by him and wife, with respect to his interest,!® 
although her privy examination was not taken.®® 
It has been held, however, that he is not entitled to 
enforce specific performance of a contract to ex¬ 
change community property where his wife was 
neither a party to the contract nor to the suit®! 

A partnership is entitled to specific performance 
of a covenant to renew a lease, although at certain 
times during the first term of the lease other per¬ 


sons held an interest in the partnership, where the 
persons who constitute the partnership at the time 
of demanding such renewal are the same as at the 
time of the execution of the lease.®® 

Creditors, A creditor at large before judgment 
cannot compel the specific execution of his debtor’s 
contract;®* but such suit may be maintained by a 
bondholder of the debtor.®^ 

b. Persons for Whose Benefit Contract Was 
Made 

Under the prevafling doctrine, where a contract 
Is made for the benefit of a third person, the person 
so benefited, although he Is not a party to the contract, 
may sue to enforce specific performance thereof. 

In accordance with, and subject to, the rules re^ 
lating to the enforcement of contracts by third 
persons for whose benefit they were made in gen¬ 
eral, as discussed in Contracts § 519, it has been 
held that, if a third person, for whose benefit a con¬ 
tract is made, is not in any way privy to, or bound 
by, the contract, he cannot compel specific perform¬ 
ance thereof.®* Under the prevailing doctrine, 
however, where a contract is made for the benefit of 
a third person, that is, where a benefit to such per¬ 
son is the essence of the contract,®* the person so 
benefited, although he is not a party to the con- 


company, that company should fur¬ 
nish sas at pipe line to town at 
wholesale rates or reasonable price, 
if desired by town, was for benefit 
of town which would be required to 
accept benefits and conditions to 
mahe contract bindingr and, hence, 
conferred no rlsrht on landowner 
which would support decree in his 
favor for specific performance.—^Bui¬ 
lds V. Interstate Natural Gas Co., O. 
C.A.La., 88 F.2d 596. 

(2) Similarly, labor union could 
not maintain an action to compel em¬ 
ployer to reinstate union members 
dlschargred from emploirment in vio¬ 
lation of collective bargalninsr asrree- 
ment, since the cause of action be¬ 
longed to the members discharged.— 
Christiansen v. Local 680 of Milk 
Drivers and Dairy Employees of New 
Jersey, 10 A.2d 168, 126 N.XEq. 608. 

11. Ala.—Heath v. Hill, 188 So. 638, 
224 Ala. 26. 

Del.—Cartmell v. Nlgro, 166 A. 625, 
19 Del.Ch. 231. 

68 C.J. p 911 note 72. 

12. U.S.—Neves v. Scott, C.C.Ga., 18 
F.Cas.No.10,134, reversed on other 
grounds 9 How. 196, IS L.Ed. 102, 
18 How. 268. 14 L.Bd. 140. 

13. U.S.—Neves v. Scott, supra. 

14. N.T.—^Lye v. Obermeyer, 166 N. 
T.S. 1069, 172 App.Div. 883. 

13- N.T.—Lye v. Obermeyer, supra. 


16. Or.—Slattery v. Gross, 187 P. 
800, 190 P. 577, 96 Or. 654. 

68 G.J. p 911 note 77. 

17. N.D.—Hammond v. Northwest¬ 
ern Constr., etc., Co., 124 N.W. 838, 
19 N.D. 699. 

Joinder of parties in general see in¬ 
fra 9 118. 

18. NJ).—Hammond v. Northwest¬ 
ern Constr., etc., Co., supra. 

58 C.J. p 911 note 79. 

Benefits several and not Joint 
In suit for specific performance 
of contract by decedent to leave prop¬ 
erty to plaintiff and his wife for 
care furnished, if the benefits under 
the will as contemplated by the con¬ 
tract alleged were to be several in 
that both plaintiff and his wife were 
to be beneficiaries, and not Joint, that 
fact would not of itself bar plaintiff 
from his right to equitable relief, 
where plalntlfTs wife had died.—^Fow¬ 
ler V. Hansen, 120 P.2d 161, 48 Cal. 
App.2d 618. 

19. N.C.—Colwell V. O'Brien, 151 S. 
B. 190, 198 N.C. 228. 

20. N.C.—Colwell V. O'Brien, supra. 

21. Wash,—Chapman v. Hill, 187 P. 
1041, 77 Wash. 476. 

22. Neb.—Gorder v. Pankonln, 119 N, 
W. 449, 88 Neb. 204, 181 Am.S.R. 
629. 

23. Md.—Griffith v. Frederick Coun¬ 
ty Bank, 6 Gm & J. 424. 
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24. U.S.—Gas Securities Co. v. An- 
tero, etc.. Park Reservoir Co., Colo., 
259 F. 423, 170 GOA. 899, certiorari 
denied 40 S.Ct. 18, 250 U.S. 667, 
63 L.Ed. 1198. 

68 GJ. p 912 note 87. 

25. Mich.—Bassett v. American Bap¬ 
tist Publication Soa, 183 N.W. 747, 
216 Mich. 126, 16 A.L.R. 218. 

Va.—^Ford v. Euker, 9 S.B. 600, 86 
Va. 76. 

Coxudderatloa ftirttished by benefi- 
olazy 

The doctrine that a third person 
cannot sue on a contract made for 
his benefit has been embodied in at 
least one statutory requirement that 
an action on a contract must be 
brought in the name of the person in 
whom legal interest in the contract 
is vested: but, under the recognized 
exception to the prohibition where 
consideration for the promise sought 
to be enforced is furnished by the 
third party beneficiary, as discussed 
in Contracts | 519 b (2) (b), spe¬ 
cific performance may be granted the 
beneficiary in such case, especially 
where the contract was entered into 
not only for the benefit of the third 
party, but on his behalf.—Savannah 
Bank & Trust Co. v. Wolff, 11 S.E.2d 
766, 191 Ga. 111. 

26. N.T.—Matter of Peabody, 208 N. 
T.S. 664, 124 Mlsa 388. 
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tract, may sue to enforce specific performance there¬ 
of, according to its terms.^^ However, where the 
contract has not heen entered into for the third 
person's benefit, or he is not a party to the con¬ 
sideration, he is not entitled to specific performance 
of the contract because of the mere fact that he 
will be incidentally benefited by its performance.^® 
In view of a statute providing that a contract made 
expressly for the benefit of a third person may 
be enforced by him, it has been held that a person 
not a party to a contract which was not made spe- 
, cifically for his benefit cannot procure specific per¬ 
formance of the contract,®® even though he would 
be incidentally benefited by performance.®® 

27, Elan.—^In re Hilliard’s Estate, 241 
P.2d 729, 172 Kan. 562. 

Minn.—Ingelson v. Olson, 272 N.W. 

270, 199 Minn. 422, 110 A.L..R. 167. 

N.J,—Hendershot v. Hendershot, 37 
A.2d 770, 136 N.J.Bct. 232. 

N.T.—Kennedy v. Kennedy, 91 N.T.S. 

2d 294. 

N.C .—Chambers v. Byers, 199 S.B. 

398, 214 N.C. 373. 

Pa.—Wanisko v. Wanlsko, Com.Pl., 

18 Lehigh Co.L.J. 334. 

53 C.J. p 912 notes 91, 92. 

Coatraot to adopt 
A contract to adopt or to take a 
child as an heir, although made with 
a third person for the benefit of 
the child, is enforceable by the child. 

43a.—^McWilliams v. Pair, 106 S.B. 96, 

151 G-a. 168—^Lansdell v. Lansdell, 

87 S.B. 782, 144 Qa, 671~-Crawford 
V. Wilson, 78 S.B. 30, 139 Ga. 664, 

44 L.R.A.,N.S., 773. 

Ill.—Hutton V. Busaytis, 168 N.B. 156, 

326 111 . 453 . 

Okl.—Clemons v. Clemons, 146 P.2d 
928, 193 Okl. 412. 

Tex.—Cheney v. Coffey, 113 S.W.2d 
162, 131 Tex. 212, rehearing denied 
114 S.W.2d 633, 131 Tex. 212. 

Contract to make a will 

(1) Generally, a third person who 
Is the beneficiary by the terms of 
a contract to make a will may sue 
specifically to enforce the contract.— 

Chitwood V. Collins, 8 S.B.2d 830, 122 
W.Va. 267. 

(2) The rule applies where specific 
enforcement is sought by a benefi¬ 
ciary under a contract to make mu¬ 
tual reciprocal wills. 

Cal.—Caldwell v. Rosenberg, 117 P. 

2d 366, 47 Cal.App.2d 143—Sonnick- 
sen V. Sonnicksen, 113 P.2d 496, 46 
CaLApp.2d 46. 

Minn.—Mosloski v. Gamble, 253 K.W. 

378, 191 Minn. 170. 

N.M.—^McDonald v. Polansky, 153 P. 

2d 670, 48 N.M 618—Schauer v. 

Schauer, 89 P.2d 521, 43 N.M. 209. 

Wash.—Cummings' V. Sherman, 132 
P.2d 998, 16 Wash.2d 88—Allen v. 


Relative as beneficiary. It has been held that a 
contract which provides for the conve 3 H[ng or devis¬ 
ing of property, or of doing something to, or for the 
benefit of, a child or near relative of one or more 
of the contracting parties, may 'be enforced by the 
beneficiary,®! particularly where he is, as far as 
may be, a party to the contract®® On the other 
hand, it has been held that the child, in such case, 
cannot enforce the contract if it was not an infant 
or the promisee parent or relative was under no ob¬ 
ligation to it;®® and it has also been held that the 
father of children to whom another promised to de¬ 
vise his estate, with an oral understanding that they 
would divide with the father, has no right to main¬ 
tain an action for specific performance of the prom- 

Mlch.—^Phelps v. Pipher, 81 N’.W.2d 
836, 320 Mich. 663. 

N.J.—^Harrington v. Harrington, 67 A. 
2d 542, 141 H.J.Ba. 456, modified 
on other grounds 61 A.2d 466, 142 
N.J.Ecl. 456—Hendershot v. Hen- 
dershot, 37 A2d 770, 136 N.J.Bq. 
232. 

H.T.—^Manufa,cturers Trust Co. v. 

Seaxles, 68 N.Y.S.2d 633. 

N.C.—Chambers v. Byers, 199 S.B. 
398, 214 N.C. 373. 

Tex.—^Nye v. Bradford, 193 S.W.2d 
165, 144 Tex. 618. 

58 C.jr. p 912 note 94. 

Collateral relatives held ‘theirs” in¬ 
tended to be benefited and entitled to 
specific enforcement of the agree¬ 
ment—Morris V. Masters, 182 N.B. 
406, 349 111. 456. 

Pact that plaintiff is only one of 
two or more Intended henefidaiies 
of the contract does not deprive him 
of the right to specific performance. 
—^Harrington v. Harrington, 57 A 2d 
542, 141 N.J.Bq. 456, modified on oth¬ 
er grounds 61 A2d 466, 142 N.J.Bq. 
456. 

Children of primary beneficiary 
Where testamentary trust was in¬ 
valid and guardian ad litem for the 
child of settlor’s daughter sought spe¬ 
cific performance of a separation 
agreement which preceded the mak¬ 
ing of settlor’s will, but it appeared 
that settlor’s daughter -was the pri¬ 
mary object of the bounty of the 
parties to the separation agreement 
and agreement did not clearly show 
an intent to confer a cause of ac¬ 
tion on settlor's daughter’s children 
or descendants of deceased children, 
specific performance at Instance of 
the guardian ad litem would not be 
granted.—^Manufacturers Trust Co. v. 
Searles, 68 N.Y.S.2d 633. 

32. Mich.—^Bassett v. American Bap¬ 
tist Publication Soc., 183 N.W. 747, 
216 Mich. 126, 16 AJUR. 213. 

58 C.J. p 913 notei 95. 

33. N.Y.— Walt v. Wilson, 88 N.Y.a 
834, 86 AppJDiv. 485. 

58 C.J. p 913 note 96. 


Dillard. 129 P.2d' 818, 15 Wash.2d 
35. 

Contract to support Infant 
Contract to support infant not re¬ 
lated was specifically enforceable by 
infant, even though contract was 
made between defendant and infant’s 
mother.—Weinberger v. Van Hessen, 
183 N.B. 429. 260 N.Y. 294. 

Potential beneficiary of publio ooiu 
traot 

A potential tenant, as claimed third 
party beneficiary of housing corpo¬ 
ration’s public contract with Federal 
Housing Administration, has equita¬ 
ble right to seek specific perform¬ 
ance of such contract.—Gross v. Cas- 
tleton Housing Corp., 68 N.Y.S.2d 
393, 271 App.Div. 980. 

28. Ariz.—Miller v. City of Phoenix, 
76 P.2d 1033, 61 Ariz. 264. 

58 C.J. p 912 note 93. 

Contract relating to rates 
A statute, giving to individuals a 
right to complain and to courts the 
power to inquire and ascertain when 
it is alleged that a private right 
is being Invaded by a corporation 
claiming to have the right to do any 
act complained of, but limiting the 
inquiry in such cases to the ques¬ 
tion whether the corporation possess¬ 
es the right to do the act, does not 
give a private citizen standing to 
maintain a bill to compel the specific 
performance of a contract between 
the city of which he Is a resident and 
a street railway company relating to 
rates of fare within the city.—^Blank- 
enburg v. Philadelphia Rapid Transit 
Co., 77 A 606, 228 Pa. 338. 

29. Cal.—Sheppard v. Banner Food 
Products, 178 P.2d 466, 78 Cal.App. 
2d 808. 

30. Cal.—Sheppard v. Banner Food 
Products, supra. 

31. Cal.—-Sonnicksen v. Sonnicksen, 
113 P.2d 495, 45 Cal.App.2d 46. 

Iowa.—^ECatcher v. Sawyer, 52 N.W. 
2d 490. 

Kan.—In re Hilliard’s Estate, 241 P. 
2d 729, 172 Kan. 552. 
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ise, but that such right of action resides in the chil¬ 
dren for themselves and as trustees for the fa- 
ther.34 

c. Heirs, Devisees, or Personal IRepresentatives 

(1) In general 

(2) Of deceased purchaser 

(3) Of deceased vendor 

(1) In General 

As a general rule an action for speciflo performance 
of a contract for the sale or purchase of land, on the 
death of one of the contracting parties, can be main¬ 
tained only by the heirs of such party, but, if the con¬ 
tract relates to personalty, It Is enforceable by the per¬ 
sonal representative of a deceased party. 

As a general rule the interest of one contract¬ 
ing party in an ordinary agreement concerning the 
purchase or sale of land descends as realty on the 
death of such party, as discussed in Descent and 
Distribution § 8, and an action for specific enforce¬ 
ment of the contract can be maintained only by 
his heirs ,*35 and it has been held that a contingent 
remainderman in fee, together with the tenant for 
life, may sufficiently represent the inheritance in a 
bill for specific performance of a contract of sale 
although their interests are merely equitable.^® An 
action for specific performance of a contract relat¬ 
ing to personal property may be maintained by the 
personal representative of a deceased party,37 and, 
as long as administration has not been taken out, 
it has been held that the heirs of the deceased party 
have an interest sufficient to enable them to main¬ 
tain such an action.38 It has been held, however, 
that the executors of a will cannot invoke the pow¬ 
ers of the court to compel performance of a con¬ 
tract made by testator, entirely distinct and separate 
from the provisions of the will.33 

Antenuptial agreement. Where a party to an 
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antenuptial agreement has iulblled his part of the 
agreement, his personal representative may enforce 
specific performance by the other party thereto;^® 
And, where such agreement fixes the share to be re¬ 
ceived by the wife from deceased’s estate, his heirs 
may enforce specific performance of the contract 
against the wife.^^ 

Agreement to adopt. An agreement to adopt may 
be enforced by the personal representative of the 
child involved.'*^ 

(2) Of Deceased Purchaser 

On the death of a purchaser of realty before a con¬ 
veyance, a bill for specific performance of the contract 
of sale may be maintained by the purchaser’s heirs or 
devisees, and, as a general rule, cannot be maintained 
by his personal representatives. 

On the death of a purchaser of real property be¬ 
fore a conveyance has been made, his eqtiitable es¬ 
tate or interest generally passes to his heirs, as 
discussed in Descent and Distribution § 8, or, where 
he has disposed of it by will, to his devisees, as 
discussed in the CJ.S. title Wills § 81, also 68 CJ. 
p 496 notes 60-63, and, therefore, a bill for specific 
performance of the contract of sale may be main¬ 
tained by the ptirchaser^s heirs^3 or devisees,as 
the case may be, and this rule may be sanctioned 
by statute.'^® The fact that the heirs are infants 
does not prevent specific performance in their fa¬ 
vor, if either they or someone in their behalf is 
able to carry out the conditions of the contract on 
the purchaser’s part^3 Although the personal rep¬ 
resentative of a deceased purchaser has been as¬ 
sumed to have the right in a proper case to specific 
performance,^7 as a general rule, except where the 
right to sue is given to him by statute,^3 he is not 
entitled to enforce specific performance of such a 
contract,^3 particularly where the right to bring such 


34. Mo.—^Runnels v. Estate of Al¬ 
len. App., 184 S.W.2d 740. 

36. N.T.—Walker v. Bradley, 153 N. 
Y.S. 686, 89 Mlsc. 516. 

58 C.J. p 917 note 81. 

Specific performance of a decedent's 
contract to buy or sell realty in a 
special proceeding: before the pro¬ 
bate or surrograte court see Execu¬ 
tors and Administrators 9 267. 

Heirs held to have right to ualntalxL 
aotloxL 

Iowa.—^Powell v. McBlain, 269 N.W. 
883, 222 Iowa 799. 

36. U.S.—Sohier v. Williams, C.C.R. 
L, 22 P.Cas.No.13,169, 1 Curt. 479. 

37. Option to purchase oontalaed in 

lease may be enforced by the les¬ 
see's personal representative. 

K.J.—^Thommen v. Smith, 103 A. 25, 
88 N.J.E<i. 476. 


N.T.—Walker v. Bradley, 153 N.Y.S. 
686, 89 Misc. 516, 14 MUls 53. 

38. Iowa—^Powell v. McBlain, 269 
N.W. 883, 222 Iowa 799. 

39. N.Y.—Kellogg v. White, 169 N.Y. 
S. 989, 103 Misc. 167, modified on 
other grounds 172 N.Y.S. 548, 186 
App.Div. 911. 

40. Mass.—Eaton v. Eaton, 124 N.E. 
37, 233 Mass. 351, 5 A.L..R. 1426— 
Paine v. Hollister, 29 N.E. 541, 139 
Mass. 144. 

41. Mass.—^Eaton v. Eaton, 124 N.E. 
87, 233 Mass. 851, 6 AL..R. 1426. 

42. Qa—McWilliams v. Pair, 106 S. 
E. 96,151 Oa 168. 

43. N.J.—^Lanes v. Bank of Mont¬ 
clair, 67 A.2d 925, 3 N.J.Super. 593. 

Tex.—^Herman v. Gieseke, CivA.pp., 
33 S.W. 1006. 

58 O.J. P 918 note 91. 
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Specific performance of decedent’s 
contract to buy or sell realty in 
a special proceeding before the pro¬ 
bate or surrogate court see Execu¬ 
tors and Administrators § 267. 

44. S.D.—Gray v. Gray, 205 N.W. 29, 
48 S.D. 470. 

58 C.J. p 918 note 92. 

45. Wyo.—^Boburg v. Prahl, 23 P- 
70. 3 Wyo. 325. 

58 C.J. p 918 note 93. 

46. N.J.—Weidenbaum v. Raphael, 
90 A. 688, 88 N.J.Eq. 17. 

47. Tex.—^Estes v. Browning, 11 Tex. 
237. 60 Am.D. 238. 

48. N.J.—^Lanes v. Bank of Mont¬ 
clair, 67 Au2d 925, 3 N.J.Super. 593. 

58 C.J. p 918 note 95. 

49. Mich.—^House v. Dexter, 9 
246. 

24 C.J. p 150 note 97. 
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suit is vested by statute in the heirs or devisees.®® 
An option to purchase, which is given to the op¬ 
tionee as a personal privilege, cannot be specifically 
enforced by his heirs or personal representatives.®^ 
However, since an option to purchase contained in 
a lease is ordinarily a chattel interest and vests in 
the executor or administrator of the lessee, as dis¬ 
cussed in Executors and Administrators § 108, a 
bill to enforce a conveyance under such option, 
after the death of the lessee, as proposed purchaser, 
should be filed by his executor or administrator®^ 
or by his legatee, with the executor’s assent®® 

(3) Of Deceased Vendor 

Ordinarily, on the death of the vendor, his person¬ 
al representative may sue to compel specific perform¬ 
ance of the contract by the purchaser. 

On the death of the vendor, his interest in the 
contract of sale is regarded in equity as personalty, 
and passes to his personal representative, as dis¬ 
cussed in Executors and Administrators § 112, and 
ordinarily the representative may sue to compel 
specific performance of the contract by the pur- 
chaser,®^ particularly where he is so authorized by 
statute,®® and, where the vendor died before con¬ 
veyance, the personal representative may, in such 
a suit, require the heirs or devisees to execute a deed 
according to the contract,®® except where the per¬ 
sonal representative is authorized, by statute, to ex¬ 
ecute a conveyance which will pass the legal title.®^ 
The personal representative, however, cannot main¬ 
tain such suit where all his duties have been per¬ 
formed and the debts paid, and there has been no 
equitable conversion of the real estate in question,®® 
and, where he holds title to the property in his own 
right and not as representative of the vendor, he 


cannot require the purchaser to pay the purchase 
money and accept a title which the vendor is unable 
to make.®® Where an agreement between the joint 
owners of real estate provides for a sale thereof 
in case either wishes to sell, and authorizes the 
personal representative of either, in case of death, 
to see that the agreement is carried out, and after 
the death of one the property is sold by the other 
joint owner, the widow, as executrix, and the chil¬ 
dren of deceased, may sue for specific execution of 
the contract®® It has been held that, where the 
property was conveyed by the vendor by an errone¬ 
ous description, the vendor’s heirs may sue to com¬ 
pel payment of the purchase money and acceptance 
of a correct conveyance by the heirs.®^ 

An option contract^ which states that the agree¬ 
ment is obligatory on the original parties and their 
respective executors, administrators, successors, and 
assigns and is to run with and bind the land has 
been held to permit an action for specific perform¬ 
ance by the vendor’s heir.®® 

Tenant by entirety. Where, under a deed made 
to a named grantee “and his wife” without giving 
the wife’s name, she takes as tenant by entirety, and 
becomes the absolute owner on the death of her 
husband, as discussed in Husband and Wife §§ 31, 
34, she may enforce a contract for the sale of the 
property made by her husband.®® 

d. Mortgagee or Mortgagor 

A mortgagee of a purchaser’s Interest under a con¬ 
tract of sale may, on tendering or paying the balance 
of the purchase price, maintain a bill against the ven¬ 
dor for a conveyance, and a provision In a mortgage 
that part of the land shall be released on payment of a 
designated part of the mortgage debt may be specifical¬ 
ly enforced by the mortgagor. 


As proper or necessary party to hill 
see infra { 118. 

60. Wyo.—^Boburgr v. Frahl, 23 P. 
70. 3 Wyo. 326. 

51. R.L—^Newton v. Newton, 11 ILL 
890, 23 Am.R. 476. 

52. N. J.—^IdlcCormick v. Stephany, 41 
A. 840, 67 N.J.E<1. 257. 

53. N.J.—^McCormick v. Stephany, 
supra. 

54. D.C.—Griffith v. Stewart, 31 App. 
D.a 29, affirmed 30 S.Ct. 528, 217 
U.S. 323, 54 L..Ed. 782, 19 AnmCas. 
639. 

58 C.J. p 918 note 5. 

Specific performance of decedent's 
contract to buy or sell realty in a 
special proceeding* before the pro¬ 
bate or surrogate court see Execu¬ 
tors and Administrators S 267. 

Oontraot for sale of business 

N.T.—^Amend v. Hurley, 59 N.E.2d 
416, 298 N.y. 587. 


Special administrator 

An order appointing special admin¬ 
istrator and directing him to take 
possession of all properties constitut¬ 
ing assets of decedent's estate, col¬ 
lect rent from, conserve, and manage 
such properties, and sue and be sued 
in connection therewith for posses¬ 
sion and conservation thereof, au¬ 
thorized such administrator to bring 
action for specific performance of de¬ 
fendants' contract to divide equally 
with decedent proceeds of sale of 
realty previously conveyed by him to 
defendants.—^In re Thompson's Es¬ 
tate, 190 P.2d 879, 164 Kan. 518. 

55. Pa.—^In re Rosenthal's Estate, 6 
A.2d 585, 336 Pa. 49. 

Wls.—^Harris v. Halverson, 211 N.W. 
296, 192 Wls. 71. 

56. Ind.—Hurst v. Hensley, 7 Blackf. 
373. 

N.T.—Wheeler v. Crosby, 20 Hun 
140. 

24 C.J. p 149 note 94 [b].- 
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57. D.C.—Griffith v. Stewart, 31 App. 
D.C. 29, affirmed 30 S.Ct. 528. 217 
U.S. 328, 54 L.Ed. 782, 19 Ann.Cas. 
639. 

58 C.J. p 918 note 8. 

58. N.J.—^Maddock v. Progressive 
Inv. Co., 84 A. 675, 79 N.J.Eq. 139. 

69. Ky.—^Taylor v. Porter, 1 Dana 
421, 25 Am.D. 165. 

60. Va.—Goddin v. Yaughn, 14 Gratt. 
102, 55 Va. 102. 

61. Ind.—^Leslie v. Slusher, 16 Ind. 
166. 

62. Md.—Cecil Const. Co. of Balti¬ 
more City V. Shlum, 177 A, 471, 168 
Md. 312. 

Breaoh of condltiou barring spedflo 
performance held not shown 
Md.—Cecil Const. Co. of Baltimore 
City V. Shlum, supra. 

63. N.T.—^McArthur v. Weaver, 118 
N.T.S. 1095, 129 Aj)p.Div. 743. 
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A mortg*agee of a purchaser’s title or interest un¬ 
der a contract of sale may, on tendering or paying 
the balance of the purchase price, maintain a bill 
against the vendor for a conveyance,and a subse¬ 
quent mortgagee of land may sue to compel a re¬ 
lease by a prior mortgagee.®^ A provision in a 
mortgage that part of Ihe land shall be released on 
payment of a designated part of the mortgage debt 
may be specifically enforced by the mortgagor.®® 

e. Principal or Agent 

As a general rule, the principal, although undisclosed, 
may maintain a suit for specific performance of a con¬ 
tract for the sale or purchase of land entered Into on 
his behalf by his agent, but an agent is not entitled to 
enforce in his own behalf a contract entered Into for 
his principal, unless his agency Is coupled with an in- 
Jterest. 

In accordance with general principles of agency, 
as a general rule the principal, although undisclosed, 
may maintain a suit for specific performance of a 
contract for the sale or purchase of land entered 
into on his behalf by his agent,®7 although the con¬ 
tract was made in the agent’s name,®® and is under 
•seal;®® and although the agent was not authorized 
in writing;*^® and this rule has been held to apply 
notwithstanding a statutory provision that a contract 
for the sale of real estate shall be void unless in 
writing and signed by the vendor or his agent there- 
nnto authorized in writing.^i 

An agent is not entitled to enforce specific per¬ 
formance in his own behalf of a contract of pur¬ 
chase or sale which he has entered into for his prin¬ 
cipal*^® or which has been taken over by the prin¬ 


cipal ;7® nor is he entitled to enforce specific per¬ 
formance by his principal of a contract of sale 
which he makes with a purchaser,*^^ unless the pur¬ 
chaser is a party to the proceeding or asking re¬ 
lief.*^® The agent, however, may sue for specific 
performance where his agency is coupled with an 
interest, as where he has a beneficial interest in the 
proceeds of the contract;*^® and, where the contract 
of sale is made with him personally, he may en¬ 
force it, although words descriptive of his repre¬ 
sentative capacity are added to his name in the con- 
tract^7 Where, after making a preliminary agree¬ 
ment, the agent turns over the negotiations to the 
principals who make a new contract, which the 
agent recognizes, he cannot return to his original 
status and claim specific performance as principal 
in the contract*^® 

A broker has no such interest in a written con¬ 
tract between the principals as will entitle him to 
specific performance,*^® even assuming that one 
principal is entitled to that remedy.®® 

f. Trustee or Oestui Que Trust 

A party to a contract of sale who occupies the posi¬ 
tion of trustee tor a third person may sue for specific 
performance of the contract, and under appropriate 
circumstances a cestui que trust may obtain speclflo 
performance of a contract entered Into between the 
trustee and another. 

A party to a contract of sale, who occupies the 
position of trustee for a third person, for whom 
the property was purchased, may sue for specific 
performance of the contract,®^ especially where 
the right is given by statute.®® However, a trustee 


M Me.—Ricker v. Moore, 77 Me. 
292. 

N.C.—^Thompson v. Justice, 88 N.C. 
269. 

65. N.Y.—^Mcliallen v. Jones, 20 N. 
T. 162. 

66. Wash.—Whipple v. Lee, 108 P. 
601, 58 Wash. 263. 

.67. Mo .—VoTgey v. Oilbirds, 170 S. 

W. 1136, 262 Mo. 44. 

68 C.J. p 919 note 17. 

Xf oontraot was not made in behalf 
of plaintiff, he has no standinsr in 
court to enforce it.—^Heath v. BOLll, 
138 So. 638, 224 Ala. 25. 

Where oontraot expressly stipulat¬ 
ed that x>arty sigmingr it was actingr 
. in behalf of himself alone as princi¬ 
pal, a third person could not main¬ 
tain an action for the speciftc per¬ 
formance thereof as principal, since 
to do so would permit contradiction 
of the plain terms of the agreement 
—Cartmell v. Nigro, 166 A. 626. 19 
Del.Ch. 231. 

68. Minn.—^Unruh v. Boemer, 160 N. 

W. 251, 185 Minn. 127. 

. 68 C.J. p' 919 note 18. 


Person not dlsdosed to broker 
Where a broker makes a sale as 
agent of an individual and has no 
contact with, or knowledge of the 
existence of, a corporation owned 
or controlled by such Individual, the 
corporation cannot thereafter, by 
adopting the contract, make the bro¬ 
ker its agent so as to permit it spe¬ 
cifically to enforce the contract of 
sale.—^Lerand Corporation v. Meltzer, 
196 N.B. 288, 267 N.Y. 343, reargu¬ 
ment denied 198 N.E. 396, 268 N.Y. 
646. 

69. N.Y,—^Beardsley v. Duntley, 69 
N.Y. 677—^Lagumls v. Gerard, 190 
N.Y.S. 207, 116 Mlsa 471. 

70. Minn.—^Unruh v. Roemer, 160 N. 
W. 251, 136 Minn. 127. 

71. Minn.—^Unruh v. Roemer. supra. 

72. Del.—Corpus JWs cited in 
Hunter v. McCarthy, 86 A.2d 261, 
262, 28 Del.Ch. 27. 

58 C.J. p 919 note 22. 

73. Pa.—Cheltenham Tp. v, Philadel¬ 
phia Rapid Transit Co., 141 A. 269, 
292 Pa. 384. 

68 C.J. p 919 note 23. 
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74. HI.—Schwelckhardt v. Chesaen, 
161 N.B. 118, 329 Ill. 637. 

75. HI.—Schweickhardt v. Chessen, 
supra. 

76. W.Va.—^Bowden v. Laing, 188 S. 
B. 449, 103 W.Va. 783. 

58 C.J. p 919 note 26. 

77. N.D.—^Beddow v. Biage, 182 N.W. 
637, 22 N.D. 63. 

58 C.J. p 919 note 27. 

78. Ga.—^Murphey v. Harris, 65 SJD. 
662, 133 Ga. 364. 

58 C.J. p 919 note 28. 

79. TJ.S.—^Lawyer v. Post, Idaho, 109 
F. 612, 47 C.aA. 491. 

Tex.—Hume v. Bogle, Civ.App., 204 
S.W. 678. 

80. Tex.—^Hume v. Bogle, supra. 

81. Ind.—^Bauermeister v. Sullivan, 
160 N.B. 106, 87 Ind.App. 628. 

58 C.J. p 920 note 82. 

82. Cal.—Allen v. DaUey, 268 P. 404, 
92 CaI.App. 808. 

Trustee of express trust 
A person witk whom, or in whose 
name, a contract is made for the 
benefit of another is a trustee of an 
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who is merely in tlie nature of a stakeholder under 
a contract to which he is not a party (has no stand¬ 
ing to sue for the specific performance of the con- 
tract®* A trustee, under a will to conduct a cer¬ 
tain business during the life of a lease, but not au¬ 
thorized to exercise an option to renew the lease, 
is not entitled to a decree of specific performance 
to compel the lessor to execute a renewal lease.^^ 

Cestui qua trust Under appropriate circumstanc¬ 
es a cestui que trust may obtain specific performance 
of a contract entered into between the trustee and 
another.85 

§ 24. -Assignors and Assignees 

a. Assignors 

b. Assignees 

a. Assignors 

As a general rule, a person who has assigned his 
legal Interest In a contract cannot maintain a suit for 
the specific performance thereof. 

As a general rule, a person who has assigned his 
legal interest in a contract cannot maintain a suit 
for the specific performance thereof.^® Thus, the 
obligee of a bond for title who has divested him¬ 
self of his legal interest in the bond by a written 
assignment thereof cannot sue for specific perform¬ 
ance in his own behalf®'^ or that of his assignee.®® 
Where, however, the obligee under the bond for title 
sells all his interest therein, or in the premises, but 


does not assign the bond in writing, he can sue for 
specific performance in behalf of his assignee.®® 

b. Assignees 

(1) In general 

(2) Of purchaser 

(3) Of vendor 

(1) In General 

An assignee of an assignable contract Is entitled 
to enforce specific performance of the contract, unless 
It could not have been enforced by his assignor. 

An assignee of an assignable contract is entitled 
to enforce specific performance of the contract,®^ 
unless it could not have been enforced by his as- 
signor.®! Accordingly, an assignee of a lease may 
sue for specific performance of a covenant to re¬ 
new the lease,®® or of an option to purchase, con¬ 
tained in the lease,®® provided he is ready, willing, 
and able to comply with the terms and conditions of 
the conveyance by the landlord.®^ 

(2) Of purchaser 

(a) In general 

(lb) Of option to purchase 

(a) In (jeneral 

An assignee of the purchaser In a contract of sals 
Is entitled to enfo<rce the contract against the seller, 
unless the particular contract Is nonasslgnable. 

An assignee of the purchaser, in a contract of 
sale, is ordinarily entitled to enforce the contract 


express trust within the meaning of 
a statute giving the trustee of an 
express trust the light to prosecute 
an action.—Allen v. Dailey, supra. 

83. Ala.—Alabama Oity, G. & A. Ry. 
Co. V. Kyle, 81 So. 54, 202 Ala. 
552. 

8^ Ohio.—^Mills V. Connor, 135 N.B. 
616, 104 Ohio St. 409. 

85. N.T.—Geo. V. Clark Co. v. New 
York, N. H. & H. R. Co., 107 N.Y.S. 
2d 721. 

86. Ga.—^Ross v. Glover-Ball Co., 
118 S.D. 691, 156 Ga. 109. 

Kaadlord who has parted with full 

title to property cannot claim specific 
performance as to lease contract.— 
Ledbetter v. Goodroe, 175 S.B. 250, 
179 Ga. 69. 

Quitclaim deed 

If quitclaim deed from purchaser 
of land to third person did not oper¬ 
ate as assignment of the purchase 
contract, purchaser as holder of equi¬ 
table title for benefit of his grantee 
could enforce specific performance of 
the purchase contract—OBBspadron v. 
Davis, 52 N.m2d 716, 885 Dl. 804. 

87. Ga—Ross v. Glover-Ball Co., 
118 SJBl 691, 156 Ga 109. 


88. Ga—Ross v. Glover-Ball Co., 
supra 

58 C.J. p 918 note 1. 

89- Ga—^Ross v. Glover-Ball Co., 
supra—Simms v, Lide, 21 S.1I 220, 
94 Ga 553. 

90. DL—^Daytona Gables Develop¬ 
ment Co. V. Glen Flora Inv. Co., 
178 N.E. 107, 345 Dl. 371. 

Mo.—Corpus juris cited in Wilmurth 
V. National Liberty Ins. Co., 206 
S.W.2d 730, 734, 289 Mo.App. 1177. 
N.J.—Levin v. Nedelman, 55 A.2d 826, 
141 N.J.Bq. 23, reversed on other 
grounds 61 A.2d 76, 142 N.J.Eq. 
769. 

58 C.J. p 918 note 5. 

91. Ill.—^Daytona Gables Develop¬ 
ment Co. V. Glen Flora Inv. Co., 
178 N.B. 107, 345 Dl. 371. 

Mich.—Greenville Depositors* Corp. 
V. Bcker, 268 N.W. 881, 277 Mich. 
119. 

Mo.—Corpus juris cited in Wilmurth 

V. National Liberty Ins. Co., 206 S. 

W. 2d 730, 734, 289 MoA.pp. 1177. 
Tex.—Amsco !fe>lpe Line Co. v. Conico 

Production Co., Civ.App., 112 S.W. 
2d 483, error dismissed. 
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' Wash.—Perkins v. Lyons, 123 P. 793, 
68 Wash. 498. 

92. Fla—Reed v. Moore, 109 So. 86, 
91 Fla 900. 

Ga—^Robinson v. Perry, 21 Ga 183, 
68 Am.D. 455. 

Written assignment not necessary 
Incorporated club was entitled to 
specific performance of contract to- 
renew lease of land, which lease had 
been executed before club Incorporat¬ 
ed, notwithstanding there was no- 
written assignment of lease to the 
club Sifter Its Incorporation, where- 
lease contemplated that club would 
become Incorporated, and trust cre¬ 
ated by lease vested mere naked legal 
title to land In trustees for use of 
club which had unrestricted right to 
possession and use of land.—^Klng v. 
O’Tuckolofa Gun & Rod Club, 174 So. 
83, 178 Miss. 606. 

93. N.J.—^Matlack v. Arend, 63 A.2df 
812, 2 N.J.Super. 319—^Levin v. 
Nedelman, 61 A.2d 76, 142 N.J.Eq. 
769. 

58 C.J. p 913 note 9. 

94. N.T.—Garellk v. Rennard, IftO* 
N.Y.S. 371, 116 Misc. 852. 
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against the seller,although the word "assignee” 
is not used in the contract,s® unless the particular 
contract of sale is nonassignable,®^ as where it re¬ 
quires the purchaser to render personal services, 
which involve learning, skill, special knowledge, and 
confidence.®® Thus, the assignee of the purchaser’s 
interest in a contract for the sale of land is entitled 
to sue in his own name or right for specific per¬ 
formance of the contract of sale,®® particularly 
where the contract requires the vendor to convey 
to the purchaser, his heirs and assigns,! or where 
the assignment expressly authorizes the vendor to 
convey to the assignee, and has been recorded.® 
This rule applies regardless of any privy of con¬ 
tract between the parties indispensable to a suit of 
law;® and the assignee may sue, although the as¬ 
signment to him was for security only;^ or he has 
sold the property to another, and given a contract 
of sale;® and although to enable him to close the 
transaction it is necessary for him to borrow money 
and have the legal title to the property conveyed 
direct to the lender as security for the loan.® It 
has also been held that the assignee may sue, al¬ 


§ 24 

though he has not assumed the obligations of the 
contract,^ and that on performance of the terms 
of the contract by the purchaser, the assignee may 
sue, notwithstanding the vendor could not bring 
such a suit against him.® 

Limitations of rule; conditions. The assignee of 
the purchaser has no higher right to specific per¬ 
formance of ihe contract than the purchaser.® Since 
the purchaser’s right to specific performance is 
dependent on the fulfillment of conditions to be per¬ 
formed on his part, as discussed infra §§ 94-96, the 
purchaser’s assignee must tender complete perform¬ 
ance within the time provided by the contract,!® 
and, even when under no disability,!! cannot sub¬ 
stitute his personal liability on the unperformed con¬ 
ditions against the vendor’s obj ection,!® nor can the 
purchaser ordinarily compel the vendor to change 
the terms of the contract so as to permit the as¬ 
signee to be substituted in place of the original 
purchaser,!® such as to accept the assignee on the 
purchase-money bond and mortgage, instead of the 
original purchaser,!^ although this rule may ad¬ 


os. Gal.—Johnston v. Blanchard, 116 
P. 978, 16 Cal.App. 321. 

58 C.J. p 914 note 12. 

06. Cal.—Johnston v. Blanchard, su¬ 
pra. 

07. Mo.—^Pomeroy v. Fullerton, 21 
S.W. 19, 113 Mo. 440. 

68 C.J. p 914 note 14. 

08. N.T.—Martin v. Platt, 6 N.Y.St 
284. 

00. Ala.—Gadsden Homes v. Ala¬ 
bama Financery, 27 So.2d 626, 248 
Ala. 379. 

ni.—^Bspadron v. Davis, 52 N.E.2d 
716, 385 Ill. 304—Lewis v. Mc- 
Creedy, 38 N.B.2d 170, 378 Ill. 264, 
138 A.L.R. 198. 

B[y.—Anderson's Adm'r v. (Wells, 6 
B.Mon. 540. 

Mich.—^Lutz V. Dutmer, 282 N.W. 431, 
286 Mich. 467. 

H.J.—Siesel v. Mandeville, 55 A.2d 
167, 140 N.J.Eq. 490—Choras v. In¬ 
vestment Building: & Loan Ass'n of 
Newark, Oh., 36 A.2d 86. 

N.T.—Geo. V. Clark Co. v. New York, 
N. H. & H. R. Co., 107 N.Y.S.-2d 
721, 279 App.Div. 39—Lojo Realty 
Co. V. Estate of Isaac G. Johnson, 
266 N.Y.S. 106, 236 App.Div. 68, 
appeal dismissed 185 N.B. 766, 261 
N.Y. 625, motion denied 195 N.B. 
127, 266 N.Y. 404, affirmed 195 N.B. 
876, 266 N.Y. 670. 

N.C.—^Eteury's Cadillac-Pontiac Co. v. 
Norbum, 51 S.B.2d 916, 280 N.C. 28. 

Ohio.—^Morris v. Georgre C. Banning:, 
Inc., App., 77 N.E.2d 372—Adams 
V. Samuels, 76 NJBL2d 498, 82 Ohio 
App. 102. 


W.Va.—^Nash v. Jones, 24 S.B. 692, 41 
W.Va. 769. 

68 C.J, p 914 note 17. 

Equitable assigrnment held to au¬ 
thorize person named therein to seek 
specific performance of the contract. 
—^Morris v. George C. Banning, Inc., 
Ohio App., 77 N.B.2d 372. 

Where fact that original purchas¬ 
ers were straw parties had nothing 
to do with vendor’s refusal to per^ 
form contract, and vendor sustained 
no loss by the use of straw parties, 
real purchaisers, who took assignment 
from straw parties and otherwise 
conformed to contract and offered to 
perform, would not be denied specific 
performance.—^Prank A, Gilbert Re¬ 
alty Co. V. Timmerman, Mo., 183 S.W. 
2d 181. 

1. N.J.—^MdVoy V. Baumann, 117 A. 
726, 93 N.J.EQ. 638. 

Ohio.—^Morris v. George C. Banning, 
Inc., App., 77 N.E.2d 372. 

2. S.D.—O'. I. Case Threshing Mach. 
Co. V. Farnsworth, 134 N.W. 819, 
28 S.D. 432. 

58 C.J. p 914 note 19. 

3. N.H.—^Bwins v. Gordon, 49 N.H. 
444. 

4. S.D.—Hardman v. Lasell, 225 N. 
W. 301, 66 S.D. 176. 

5. Wash,—Dare v. Mt Vernon Inv. 
Co., 208 P. 609, 121 Wash. 117. 

6. N.Y.—People v. De Goode, 196 
N.Y.S. 418, 203 App.Div. 36, 40 N.Y. 
Cr. 146, afiElrmed 142 N.E. 306, 236 
N.Y. 618. 

7- N.J.—^McVoy V. Baumann, 117 A. 
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717, 93 N.J.Ea. 360, affirmed 117 A- 
726, 93 N.J.Ea. 638. 

68 C.J. p 914 note 24. 

8. N.J.—^McVoy v. Baumann, 117 A. 
717, 93 N.J.Ba. 360, affirmed 117 A. 
726, 93 N.J.Ea. 638. 

9. Ky.—Williamson v. Ingram, 49 
S.W.2d 1006, 243 Ky. 749—Frazier 
V. Broadnax, 2 Litt. 249. 

Mich.—Allen v. City of Detroit, 133 
N.W. 817, 167 Mich. 464, 36 L.ILA., 
N.S., 890. 

Test of assignee’s right to enforce 
land contract was whether assignors, 
had they not assigned their interest, 
could have enforced specific perform¬ 
ance by vendor.—Greenville Deposi¬ 
tors' Corp. V. Ecker, 268 N.W. 831, 
277 Mich. 119. 

10. Ill.—^Lewis V. McCreedy, 88 N.E. 
2d 170, 378 Ill. 264, 138 A.L.R. 198. 

11. N.J.—Weidenbaum v. Raphael, 
90 A. 683, 83 N.J.Bq. 17. 

12. N.J.—^Eutschinski v. Thompson, 
138 A. 669, 101 N.J.EQ. 649—Wei¬ 
denbaum V. Raphael, 90 A. 693, 83 
N.J.EQ. 17. 

13. N.Y.—^Lojo Realty Co. v. Estate 
of Isaac G. Johnson, 237 N.Y.'S. 460, 
227 App.Div. 292, affirmed 171 N.B. 
791, 263 N.Y. 679. 

14i N.J.—Muller v. Rasklnd, 136 A. 
682, 100 N.J.Eq. 258, affirmed 142 
A, 918, 103 N.J.Eq. 20. 

Ohio.—Adams v. Samuels, 76 N.E.2d 
493, 82 Ohio App. 102. 

Tex.—White v. Adams, CLv^App., 2Q1 
S.W.2d 628. 

68 CJ. p 916 note 30. 
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mit of exceptions and, where the assignee is a 
trustee, and the execution of the contract requires 
covenants, specific performance in his favor cannot 
be compelled unless he personally enters into the 
required covenants.^® 

Vendof^s consent It has been held that, where 
the contract of sale provides against assignment 
thereof without the vendor^s written consent, an 
assignee without such consent cannot enforce spe¬ 
cific performance of the contract,unless such pro¬ 
vision has been waivedA^ On the other hand it 
has been held that, if the condition requiring such 
consent does not provide for a penalty or forfeiture 
of the contract, an assignee, without such consent, 
-who has fully performed, is entitled to specific per¬ 
formance of the contract.1® 

Contract to convey to several will not be enforced 
in favor of an assignee of one of the purchasers 
alone,20 unless the assignee is the other purchaser.^i 

Bondholders^ as assignees of a contract for the 
purchase of land, may have specific performance of 
a contract provision to execute a mortgage to se¬ 
cure their bonds .22 

(b) Of Option to Purchase 

An assignee of an option to purchase has the right 


to enforce specific performance thereof, provided the 
offer Is accepted within the time limited therein, and the 
conditions thereof are fully complied with, and the as¬ 
signee Is in such position that specific performance could 
be enforced against him. 

An assignee of an option to purchase has the 
right to exercise the option and to enforce specific 
performance of the contract,^^ provided the offer 
is accepted within the time limited therein,and 
the conditions of the contract are fully complied 
with,26 and amounts due on the option are prop¬ 
erly paid or tendered^® and the assignee is in such 
a position that specific performance can be enforced 
against him.^^ This rule is particularly applicable 
where the vendor accepts and retains the balance 
due on the price from the assignee of the option.^® 

(3) Of Vendor 

The assignee of purchase-money notes may main¬ 
tain a bill for specGfic performance of the contract of 
sale, or, In case of failure to pay the notes, to enforce 
the lien on the land. 

The assignee of purchase-money notes may main¬ 
tain a bill for specific performance of the contract 
of sale,2® or, in case of failure to pay the notes, to 
enforce the lien on the land.®® Such an action, 
however, cannot be maintained by the assignee, as 
against the purchaser, where, by reason of a default 


On tendev of bond eneontod by pur- 
chaser, assignee may secure speclflc 
performance.—^Lojo Realty Co. v. Es¬ 
tate of Isaac G. Johnson, 266 N.T.S. 
105, 285 App.Dlv. 68, appeal dis¬ 
missed 185 N.B. 766, 261 N.T. 626. 
motion denied 195 N.B. 127, 266 N.T. 
404, affirmed 195 N.B. 875, 266 N.T. 
670. 

15. Half cash 

Vendor failed to establish as a 
matter of law that he was not re- 
QLuired specifically to perform con¬ 
tract for sale of realty on suit by as¬ 
signee of purchaser on ground that 
contract necessarily imported that 
credit was given alone to person with 
whom transaction was personally 
carried out, where contract called 
for payment of half the purchase 
price in cash with balance secured on 
premises and payable within two 
years.—Harry's Cadiilao-Pontiao Co. 
V. Norbum. 51 S.E.2d 916, 230 N.a 
23. 

16. N.J.—Weldenbaum v. Raphael, 
90 A. 683, 83 N.J.Bq. 17. 

17. Ind.—Navin v. New Colonial 
Hotel. 90 N.E.2d 128, 228 Ind. 128. 

68 C.J. p 916 note 82. 

Consent of vendor necessary 
Where written contract for sale of 
realty indicated that agreement was 
to be ultimately reduced to writing 
on realty board's approved form of 
conditional sale contract, provision 
in latter contract prohibiting assign¬ 


ment without written consent of ven¬ 
dor was a part of original contract 
and purchaser's acceptance created 
a personal liability and agreement 
whereby purchaser attempted to as¬ 
sign his rights in contract and lia¬ 
bility thereunder to assignee, did not 
entitle assignee to obtain specific 
performance and damages without 
showing vendor's consent to assign¬ 
ment.—Navin V. New Colonial Hotel, 
supra. 

18. Iowa—O^p V. Wiggins, 84 N. 
W. 461, 72 Iowa 648. 

58 C.J. p 915 note 33. 

19. Neb.—Wagner v. Cheney, 20 N. 
W. 222. 16 Neb. 202. 

20. Fla—Goodwin v. Rosser, 60 So. 
841, 64 Fla 299. 

58 C.J. p 915 note 85. 

21. Fla—Goodwin v. Rosser, supra 

22. N.T.—O'Belme v. Bullis, 88 N. 
T.S. 4. 2 App.Dlv. 545, affirmed 63 
N.B. 211, 158 N.T. 466. 

23. Ala—Gadsden Homes v. Alabar 
ma Flnancery, 27 So.2d 626, 248 
Ala 379. 

Cal.—^Eonda v. Lamkln, 66 P.2d 164, 
19 Cal.App.2d 635. 

N.J.—^Matlack v. Arend, 68 A.2d 812, 
2 N.J. Super. 819. 

N.T.—^Brookwood Parks v. Jackson, 
26 N.T.S.2d 127, 261 App.Div. 410. 
58 C.J. p 915 note 39. 

Option contained in lease see supra 
subdivision a of this section. 
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Where assignment is with express 
consent of seller, assignees had 
standing to Invoke equity for specific 
performance of the option.—Wolbert 
V. Rief, Md.. 71 A.2d 761. 
iML U.S.—Wheeling Creek Gas, etc., 
Co. V. Elder, C.C.W.Va, 170 F. 215. 
Mich.—Greenville Depositors' Corp. 

V. Bcker, 268 N.W. 831, 277 Mich. 
119. 

25. Mich.—Greenville Depositors* 

Corp. V. Bcker, supra 

58 C.J. p 915 note 41. 

26. Mich.—Welch v. Fields, 202 N. 

W. 915, 230 Mich. 208. 

68 aj. p 916 note 42. 

27. XT.S.—Wheeling Creek Gas, etc., 
Co. V. Elder, aC.W.Va, 170 F. 215. 
Assignee assmnes duty to perform 

assignor’s obligations by invoking aid 
of equity in suit against one grant¬ 
ing option for specific performance 
thereof, so that assignee's failure to 
assume any obligations with respect 
to option in assignment does not bar 
such remedy.—^Brookwood Parks v. 
Jackson, 26 N.T.S.2d 127, 261 App. 
Div. 410. 

28. N.T.—Glannlni v. Foster, 196 
N.T.S. 247, 119 Mlsc. 848. 

29. Miss.—Elmbrough v. Curtis, 60 
Miss. 117. 

58 aJ. p 915 note 47. 

30. Miss.—iBIlmbrough v, Curtis, su¬ 
pra—Tanner v. Hicks, 12 Miss. 294. 
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on the part of the vendor, there has been a failure 
of consideration for the notes.^i 

§ 25. -Vendors and Purchasers or Op¬ 

tionees 

a. Vendor 

ib. Purchaser or optionee 
c. Subpurchaser 

a. Vendor 

A vendor of real estate generally Is entitled to en» 
force specific performance of the contract for the sale 
of the land. 

A vendor of real estate generally is entitled to 
enforce specific performance of the contract for 
the sale of the land,32 even though he has trans¬ 
ferred his entire interest to another who takes with 
full notice of the rights of the parties and holds 
the property in trust.53 However, it has been held 
that he is not entitled to specific performance of 
a conditional contract made by a third person with 
one holding an option to purchase the land, by which 
the third person agreed to join in the purchase and 
pay a stated sum for a half interest in the land.34 
A grantor of property in trust for a specific pur¬ 
pose retains such an interest therein as to entitle 
him in equity to insist on a specific execution of 

the trust.36 

Referees in partition. Where a purchaser of land, 
at a sale by referees in partition, pays earnest mon¬ 


ey, and fails to comply with his bid, the referees 
may sue for specific performance of the contract.3® 

b. Pnrchaser or Optionee 

A purchaser or optionee of land who has performed 
or tendered performance of his part of the contract Is 
entitled to specific performance of the contract. 

A purchaser of land who has performed or ten¬ 
dered performance of his part of the contract of 
sale is entitled to specific performance of the con- 
tract,37 although he has sold a part of the land to 
a third person to whom the grantor conveyed,® 3 
and although he has agreed to sell the property to 
another, but has not assigned the contract,®® and 
although he has assigned his interest tmder the con¬ 
tract, if the assignee waives or is estopped to as¬ 
sert his rights under the assignment.^® The pur¬ 
chaser may also maintain a bill to compel perform¬ 
ance of an agreement to release the land from the 
lien of a mortgage.^^ However, where a pur¬ 
chaser from a vendor, who holds merely a contract 
of sale from the owner, refuses to make payments 
until the vendor has assigned his interest in the 
contract to an innocent purchaser, he is estopped 
to demand specific performance.**^ 

Optionee. One holding an option to purchase, on 
performance or tender of the obligations resting 
on him, may sue for the specific performance of 
the contract,*® although he procured the option 
on behalf of another,** and he is not deprived 


81. W.Va.—Heavner v. Morigraii, 23 
S.B. 874, 41 W.Va. 428. 

58 C.J. p 916 note 49. 

32. Colo.—Woodward v. Molander, 
22 P.2d 622. 92 Colo. 561. 

Ga—^Reed v. Dousrherty, 20 S.B. 966, 
94 Ga 661. 

m. —^Davison v. Simater, 7 N.E.2d 
867, 366 Ill. 139. 

Iowa—^Prichard v. Mulhall, 103 N.W. 

774, 127 Iowa 645, 4 AnaCas. 789. 
Mo.—Corpus Jnrls cited 1 a State v. 
Bland, 183 S.W.2d 878, 884, 363 Mo. 
639. 

N.Y .—Congregation Beth Mohlxn v. 
Central Presby. Church, 10 Abb.Pr., 
N.S., 484. 

S.I).—Jones V. Tschetter, 194 N.W. 

839, 46 S.D. 620. 

68 aj. p 917 note 70. 

83. Va—Wolford v. Jackson, 96 S.B. 
287, 123 Va 280. 

84. U.S.—Sanderson v. Bishop, C.C. 
Ark., 262 F. 228. 

35. Or.—Chapman v. Wilbur, 4 Or. 
362. 

36. ' Io‘wa-^Perrin v. Chldester, 139 
N.W. 930, 159 Iowa 8L 

81C. J.S.—30 


37. Colo.—Woodward v. Molander, 
22 P.2d 622, 92 Colo. 661. 

N.T.—^Presbrey-Leland, Inc. v. Sem¬ 
ple, 109 N.T.S.2d 259, 200 Misc. 1116 
—Davison v. MeucDonald, 209 N.Y.S. 
146, 124 Misc. 726, affirmed 214 
N.T.S. 826, 216 App.Div. 759. 

68 C.J. p 916 note 61. 

Plaintiff held to have performed his 
part of contract 

Tex.—^Langley v. Norris, Civ.App., 
167 S.W.2d 608, affirmed 178 S.W. 
2d 454, 141 Tex. 406, 148 A.L.R. 555. 

Incapacity of pnrchaser to hold 
land might afford a reason for deny¬ 
ing specific performance.—^Hepburn 
& Dundas* Heirs v. Dunlop & Co., 
D.C., 1 Wheat 179, 4 D.Bd. 66. 

38. Cal.—Stevens v. Los Angeles 
Dock, etc., Co., 130 P. 197, 20 Cal. 
App. 743. 

68 C.J. p 916 note 52. 

39. N.D.—Ackerman v. Maddux, 143 
N.W. 147, 26 N.D. 60. 

Wash.—^Bittrick v. Consolidated Imp. 
Co., 99 P. 803, 51 Wash. 469. 

40. Wash.—Shorett v. (Knudsen, 183 
P. 1029, 74 Wash. 448. 

58 C.J. p 916 note 64. 
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4L Wash.—Whipple v. Lee, 108 P. 

601, 58 Wash. 263. 

68 C.J. p 916 note 56. 

42. Iowa—^Hambleton v. Jameson, 
143 N.W. 1010, 162 Iowa 186. 

43. Cal.—Shattuck v. Chase, 196 P. 
2d 475, 86 Cal.App.2d 810—Moreno 
V. Blinn, 185 P.2d 332, 81 Cal.App. 
2d 852. 

N.J.—Hollister v. Fiedler, 86 A.2d 
809, 18 NJ.Super. 171. 

Tex.—^Interstate MaterleUs Corp. v. 
City of Houston, Civ.App., 236 S.W. 
2d 663, refused no reversible error. 
58 C.J. p 916 note 57. 

Bight to exercise not divested 
The lessee under a perpetual lease 
of realty with privilege of purchase 
could speciflcaJly enforce such right 
to purchase against grantee of the 
fee from lessor, notwithstanding 
such grantee in meantime had ac- 
Quired by assignment, with lessee’s 
consent, a long term lease of lessee’s 
interest with the right at end of a 
designated number of years to ac¬ 
quire all such interest.—^Hotel Bur¬ 
net Co. V. Union Central Life Ins. 
Co., 52 N.B.2d 754, 72 Ohio App. 453. 

1 44. Ind.—^Bauermeister v. Sullivan, 
160 N.B. 105, 87 Ind App. 628. 
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of this right by the fact lihat he has authorized his 
agent to offer the property for sale on a conunis- 

sion.45 

c. Subpiirchaser 

A subpurchaser may atra to enforce specifle per¬ 
formance by the original vendor, and In the same suit 
may compel his vendor, the original purchaser, specif¬ 
ically to perform his contract, but It has been held that 
the subpurchaser cannot specifically enforce the orig¬ 
inal contract so as to compel a direct conveyance to 
himself, and that, where the original contract remains 
executory on both aides, the subpurchaser cannot specif¬ 
ically enforce It. 

Where a purchaser, in a contract of sale of land, 
sells his right or title to the land to a third person, 
it has been held that the latter, or subpurchaser, 
unless he is not a bona fide purchaser,may sue to 
enforce specific performance by the original vendor 
of the original contract of sale,47 and to compel 
him to perform conditions which run with the land 
contained in the original contract;^® and in the 
same suit may compel his vendor, the original pur¬ 
chaser, specifically to perform his contract of sale.^® 
However, it has been held that the subpurchaser 
cannot specifically enforce the original contract 
so as to compel the owner to convey directly to 
him;®® and that, where the original contract re¬ 
mains executory on both sides, the subpurchaser 
cannot specifically enforce it®^ It has also been 
held that a second subpurchaser cannot maintain 


an action for specific enforcement of Ihe original 
contract made by the owner, as there is no privity 
of contract between them.®^ 

A purchaser, at an execution sale of a purchas¬ 
er's title or interest under a contract of sale, may 
maintain a bill against the original vendor for spe¬ 
cific performance.®* 

§ 26. Persons against Whom Performance 

May Be Enforced 

a. In general 

b. Assignee or assignor 

c. Vendor or privy 

d. Principal or agent' 

a. In GFeneral 

Specific perfcrmance of a contract may be enforced 
against a party to the contract or one claiming under 
a party in privity of estate or representation or title, 
unless other controlling equities intervene. 

Specific performance of a contract may be en¬ 
forced against a party to the contract, on whom it 
it binding,®^ or it may be enforced against one 
claiming under a party in privity of estate or rep¬ 
resentation or title,®® unless other controlling equi¬ 
ties intervene.®® However, it cannot be enforced 
against one who is neither a party nor privy to the 
contract, and on whom it is not binding,®^ or by 


45. La.—^Klnberger v, Drouet, 90 So. 
867, 149 La. 986. 

46. Tex.—Harper v. Hughes, Civ. 
App., 143 S.'W. 716. 

58 C.J. p 916 note 61. 

47. Cal.—^Frederick v. Fox, 204 P.2d 
126, 91 Cal.App.2d 101. 

N.T.—Oeo. "V. Clark Co. v. New York, 
N. H. & H. R. Co., 107 N,T.S.2d 
721, 279 App.Dlv. 39. 

58 C.J. p 916 note 62. 

Sahpurchaser of less thaa whole 
property involved in the original con¬ 
tract of sale may in a proper case 
obtain specific performance against 
the original vendor. 

Ill.—^Miedema v. Wormhoudt, 123 
N.E. 596, 288 Ill. 537. 

N.T.—Geo. "V. Clark Co. v. New York, 
N. H. & H. R. Co., 107 N.Y.S.2d 721, 
279 App.Div. 89. 

If original purchaser ha« fnlflUed 
his part of the original contract, and 
his vendor simply holds legal title 
unconditionally as trustee, the orig¬ 
inal purchaser’s failure to take title 
will not be permitted to defeat the 
subpurchaser’s application for speci¬ 
fic performance, especially if the 
original vendor consents.—^McCarthy 
V. Couch, 38 N.’W. 777, 87 Minn. 124. 

48. 'Wash.—^Ulrich v. Pateros 'Water 
Ditch Co., 121 P. 818, 67 Wash. 328. 

58 C.J. p 916 note 63. 


49. N.J.—Mechanick v. Duschaneck, 
132 A. 854, 99 N.J.Eq. 86. 

5(X N.J.—^Mechanick v. Duschaneck, 
supra. 

51. Minn.—^McCarthy v. Couch, 83 
N.W. 777, 87 Minn, 124. 

52. Md.—Horwitz v. Ereuzer, 117 A. 
563, 140 Md. 414. 

53. Dl.—^Fitzhugh v. Smith, 62 Ul. 
486. 

Mo.—^Morgan v. Bouse, 53 Mo. 219. 

54. Ill.—Schmidt v. J. F. Schmidt 
Bros. Co., Ill N.E. 1025, 272 Ill. 
340. 

58 C.J. p 920 note 36. 

Capacity and character of defendant 
as affecting specific enforcement 
see infra S 86. 

55. D.S.—Ebensberger v. Sinclair 
Refining Co., C.C.A.Tex., 165 F.2d 
803, certiorari denied 69 S.Ct, 85, 
335 U.S. 816, 93 L.Ed. 371. 

Md.—Clarke v. Brunk, 55 A.2d 919, 
189 Md. 353—^Worthington v. Lee, 
61 Md. 530. 

Mo.—^Leyden v. Owen, 129 S.W. 984, 
160 Mo.App. 102. 

58 C.J. p 920 note 40. 

Parties to suit see infra 9S 118-120. 

Agreement restrlotlng use of land 
A decree for specific performance 

compelling compliance with an agree¬ 
ment restricting use of land must be 

466 


against the Instant owner of the 
land.—^Levy v. Dundalk Co., 11 A.2d 
476, 177 Md. 636. 

Subordinate interest 
Specific performance lies against a 
third person, whose Interest is sub¬ 
ordinate to that of complainant, 
when a decree against such person is 
necessary to full relief.—Butting- 
hausen v. Rappeport, 24 A.2d 877, 
131 N.J.Ea. 262. 

56, U.S.—^Ebensberger v. Sinclair 
Refining Co., C.C.A.Tex., 165 P.2d 
803, certiorari denied 69 S.Ct 35, 
336 U.S. 816, 93 L.Ed. 37L 

Md.—Clarke v. Brunk, 55 A.2d 919, 
189 Md. 353—Worthington v. Lee, 
61 Md. 530. 

57. Del.—^De Bartolomeis v. Michini, 
180 A. 680, 21 Del.Ch. 66. 

Fla—Steinmetz v. Wlsehart, 190 So. 
13, 138 Fla 753. 

lU.—Webb v. Hill, 261 DLApp. 268. 
Ky.—Brown v. Commonwealth ex rel. 
State Highway Commission, 82 S. 
W.2d 770, 259 Ky, 631—Thomas v. 
Haly Coal Co., 225 S.W. 1063, 189 
Ky. 698. 

Mo.—Stone v. EZies, App., 227 6.W.2d 
86 . 

N.Y.—Echo Lake Corp. v. Town of 
Mt Pleasant 286 N.Y.S. 646, 247 
App.Div. 743. 

58 C.J. p 920 note 42. 
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whom no duty under the contract has been as¬ 
sumed.® ® 

Triparty contract containing mutual covenants on 
behalf of each party cannot be specifically enforced 
by one party thereto against only one other party 
thereto.®^ 

b. Assignee or Assignor 

While It has been declared that the vendor should 
have a right to specific performance against an assignee 
of the purchaser, It has been held that a contract for 
the sale of land cannot be specifically enforced by the 
original vendor against an assignee merely by reason of 
the assignment, unless he has entered Into a personal 
and binding contract with the assignor or vendor to as¬ 
sume his assignor’s obligations. A contract of sale may 
be specifically enforced. In a proper case, against an 
assignee of the vendor who had notice of the contract, 
or against the assignor after an assignment. 

Since the assignee of the purchaser’s interest in a 
contract for the sale of land is entitled to sue in 
his own hame or right for specific performance of 
the contract of sale, as discussed supra § 24, it has 
been declared that the vendor should have a cor¬ 
responding right to enforce specific performance 
against the assignee of the purchaser,®® It has 


§ 26 

been held, however, that a contract for the sale of 
land, which has been assigned by the purchaser, can¬ 
not be specifically enforced by the original vendor 
against the assignee, merely by reason of the as- 
signment,®! unless he has entered into a personal 
and binding contract with the assignor or vendor 
to assume his assignor’s obligations.®2 In order to 
warrant specific performance against the purchas¬ 
er’s assignee it is not necessary that he expressly 
assume the obligations of the contract;®® it is 
suflScient if he accepts the benefits thereof and 
adopts it by seeking performance or by any equiva¬ 
lent act, indicative of an intention on his part to 
adopt and become bound, so that he may be held 
impliedly to have assumed the burdens thereof.®^ 
It has been held that a request by the assignee for 
an extension of the date for performance of the 
contract is not such an assumption of duties as 
to make the contract specifically enforceable against 
him by the vendor.®® 

Assignee of vendor. A contract of sale may be 
specifically enforced in a proper case against an 
assignee of the vendor, with notice, actual or con¬ 
structive, of such contract,®® at least where the as- 


A. volULtary transfer legally eze- 
cuted and delivered long before th.e 
existence of an alleged contract to 
convey to plaintiff in action for spe¬ 
cific performance, and with, no intent 
to defraud anyone, is protected 
against action for specific perform¬ 
ance.—^Arhart v. Thompson, 26 N.W. 
2d 523, 75 N.D. 189. 

One purchasing subject to rights 
of tenants in possession and who 
also, as a matter of law, was bound 
with knowledge of possessing ten¬ 
ant's rights under his lease was not 
entitled to specific performance as 
against tenant's right to exercise op¬ 
tion contained in lease to purchase 
portion of plot.—^Atlantic Refining 
Co. V. Wyoming Nat. Bank of Wilkes- 
Barre, 51 A.2d 719, 856 Pa. 226, 170 
A.L..R. 1060. 

68. Md.—^Lanford v. Moore, 125 A. 

686, 145 Md. 420. 

Holder of prior security deed 
Where third person was holder of 
duly recorded security deeds to land, 
one of which was executed prior to 
date of plaintiff's option to buy such 
land, third person's interest was su¬ 
perior to plaintiff's alleged claim of 
right to specific performance of op¬ 
tion contract.—^E^anklin v. McCor¬ 
mick, 187 S.K 6, 182 Oa. 757. 

59. N.T.—^Breeden v. Hopkins, 206 
N.Y.S. 282, 210 App.Dlv. 412. 

58 C.J. p 920 note 44. 

60. Mich.—^Lutz v. Dutmer, 282 N. 
W. 431, 286 Mich. 467. 

Aissignee as party to suit see infra 

S 118. 


61. TJ.S.—Corpus tTurls cited in Kne- 
berg V. H. L. Green Co., C.C.AI11., 
89 F.2d 100, 103. 

Cal.—^Wilson v. Beazley, 199 P. 772, 
186 Cal. 437. 

58 C.J. p 920 note 46. 

68. TJ.S.—Corpus JTaris cited in Hne- 
berg V. H. L». Green Co., C.C.A.I11., 
89 F.2d 100, 103. 

58 C.J. p 920 note 47. 

Statute; acceptance of benefit as 
consent 

Although defendant, assignee of 
the vendee of an executory contract 
for the sale of land, wrote below the 
assignment of the contract that he 
agreed to accept it, and signed it, 
where such writing and signing were 
made without consideration after the 
assignment was complete, and with¬ 
out the knowledge of either assignor 
or vendor, he is not liable to the ven¬ 
dor in a cross complaint for specific 
performance, since provision that a 
voluntary acceptance of the benefit 
of a transaction is equivalent to a 
consent to all the obligations arising 
from it is applicable to an assigrnee 
only when all the benefits of a full 
performance by the vendor have in¬ 
ured to the assignee.—Wilson v. 
Beazley, 199 P. 772, 186 Cal. 437. 

63. TJ.S.—[Bheberg v. H. L. Green 
Co., C.C.A.I11., 89 F.2d 100. 

64. TJ.S.—(Eneberg v. H. L. Green 
Co., supra. 

Where assignee demands or sues 
for speolfio performanoe of the con¬ 
tract by the vendor, such perform¬ 
ance may likewise be demanded of 
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him.—^H. & BL Corporation v. Broad 
Holding Corp., 198 N.Y.S. 763, 204 
App.Div. 569—58 C.J. p 921 note 49. 
Intent to assume not shown 
Assignee by alleging, in suit 
against vendor, that contract had 
been terminated by vendor’s default, 
and that assigmee was entitled to 
recover money previously paid by his 
assignor, thereby elected to surren¬ 
der his rights under contract, and 
such allegations did not indicate an 
intention upon part of assignee to 
assume contract.—Kneberg v. H. L. 
Green Co., C.C.A.I11., 89 F.2d 100. 

65. N.Y.—Langel v. Betz. 164 N.B. 
890, 260 N.Y. 159. 

58 C.J. p 921 note 48. 

66. U.S.—^Empire Natural Gas Co. 
v. Southwest Pipe Line Co., D.C. 
Okl., 25 P.2d 742, affirmed, C.C.A., 
Southwest Pipe Line Co. v. Empire 
Natural Gas Co., 83 F.2d 248, 64 
AL.R. 1229. 

An option to purchase contained in 
lease is specifically enforceable as 
against lessor's assigns with notice, 
even though covenant is not of a 
character to run with the land.— 
Ebensberger v. Sinclair Refining Co., 
C.C.A.Tex., 165 F.2d 803, certiorari 
denied 69 S.Ct 35, 335 U.S. 816, 93 
L.Ed. 371. 

Subpurchaser denied relief 
Where original purchaser before 
acquiring title sold property to plain¬ 
tiff and original vendor assigned the 
original contract and later conveyed 
the property to defendant and orig¬ 
inal purchaser defaulted in payment 
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sigpiee has assumed the obligations of the vendor 
and bound himself to perform the contract which 
he accepted.67 However, it has been held that a 
contract with respect to a chattel, which passes nei¬ 
ther the legal nor equitable title, will not be spe¬ 
cifically enforced as against a subsequent assignee 
of the legal title,®* although he acquires such title 
with notice of the prior contract®® 

Assignor. While specific performance will not 
be decreed where it is out of the power of a party 
to perform his agreement, as discussed supra § 16, 
specific performance will not be denied merely by 
reason of the fact that a party has assigned his 
interest in the contract to ano1iher,70 or has trans¬ 
ferred his rights in the subject matter,7i such as 
to a subsequent purchaser with notice, as discussed 
infra subsection c of this section. Where a pur¬ 
chaser under an executory contract to purchase land 
acquires a legal title from the vendor after having 
assigned his interest to another, the assignee may 
have specific performance against the assignor to 
the extent of the latter^s interest in the property^* 

a Vendor or Privy 

Specific performance of a contract concerning the 
sale or conveyance of real estate may be enforced against 
the vendor, although he has, In the meantime, sold 
and conveyed the property to a third person with no- j 
tice of the prior contract. i 


Specific performance of a contract concerning the 
sale or conveyance of real estate may be enforced 
against the vendor,^® although he is nonresident,^^ 
and notwithstanding he has, in the meantime, sold 
and conveyed the property to a third person, with 
notice of the prior contract,75 but not where he 
has conveyed to a bona fide purchaser for value,^® 
or where other controlling equities have inter- 
vened^T Where there is a sale by an owner who 
holds only the equitable title, specific performance 
may be enforced either against him^® or the one 
who holds the legal title for him.7® However, spe¬ 
cific performance cannot be enforced against a 
vendor of land which he does not own,*® except 
that specific performance may be enforced where 
it appears that, when the action was begun, the 
vendor had suflScient interest in premises to com¬ 
ply with plaintiffs demand;*! or where it appears 
that the vendor, although without title, can obtain 
it, the court will retain the bill and require him 
to acquire title, and then decree specific perform¬ 
ance.** A purchaser who makes improvements on 
a piece of land, under the mistaken belief that he 
had purchased it, when in fact he had purchased 
an adjoining piece of land, cannot compel his ven¬ 
dor to convey the land which he does not own;** 
nor can he compel the real owner, who had no 


and defendant refused to convey un¬ 
til the full contract price under the 
original contract had been paid, 
plaintiff could not compel defendant 
to convey since there was no mutual¬ 
ity of contract between thezn.—Webb 
V. Hill, 261 HLApp. 268. 

67. N.T.—Spoolan Realty Corpora^ 
tion V. Haebler, 262 W.Y.S. 197, 147 
Miaa 9. 

Assignee who acted on the terns of 
the contract, accepted its benefits, 
and demanded that it be performed, 
impliedly assumed obligations of as¬ 
signor and could be compelled speci¬ 
fically to perform.—fipoolan Realty 
Ck)rporation v. Haebler, supra. 

68 . Ala.—^lllaulden v. Anulstead, 18 
Ala. 600. 

69. Ala.—^lifaulden v. Armistead, su¬ 
pra. 

70. U.S.—'Ebensberger v. Sinclair 
Refining Co., C.C.A.Tex., 165 F.2d 
808, certiorari denied 69 S.Ct. 35, 
836 U.S. 816, 93 L.Bd. 371. 

58 CJ. p 920 note 37. 

71. N.T.—^Baker v. Carlson, 202 N.T, 
S. 224, 207 App.Div. 868 , afSrmed 
144 N.m 910, 238 N.T. 603. 

58 C.J. p 920 note 38. 

72. Minn.—iBlasal v. TniTiira, 13 g 
N.W. 569, 118 Minn. 37. 

73. Ariz.—^ECaynie v. Taylor, 213 P. 
2d 684, 69 Axis. 339. 


Neb.—Storm v. Story, 169 N.W. 727, 
102 Neb. 765. 

N.J.—^Dooner v. Neudoerffer, 41 A.2d 
21 , 186 N.J.B< 1 . 220. 

58 C.J. p 924 note 92. 

Enforcement where vendor is per¬ 
sonal representative of decedent 
see infra t 28. 

74. Md.—Hollander v. Central Metal, 
etc., Co., 71 A. 442, 109 Md. 131, 23 
L.R.A.,N.S., 1135. 

75. ITla.—Hartford Fire Ins. Co. v. 

I Brown, 160 So. 667, 119 Fla. 610. 
Kan.—Tinkler v. Devine, 154 P,2d 

119, 169 •Kan. 398. 

58 OJ. p 924 note 94. 

Bzeentory agreement for lease 
would be specifically enforced 
against prior owner if present owner 
had knowledge of agreement at time 
he purchased realty from prior owner 
and other facts and circumstances 
warranting specific performance were 
present.—^Llss v. Inter-County Guar¬ 
anty & Mortg. Co., 73 N.T.S.2d 308. 

76. Ark.—Tate v. aark, 156 S.W. 2 d 
218, 203 Ark. 231. 

58 C.J. p 924 note 95. 

As against bona fide purchaser see 
Infra S 27. 

Conveyance rendering performance 
impossible see supra $16. 

Gontraot to lease 

A prospective lessee could not en- 
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force specific performance of con¬ 
tract to make a lease, where lessors 
had entered into a lease to third per¬ 
son who had no notice of the con¬ 
tract—Herley, Inc., V. Harsch, 22 
NJBj.2d 615, 61 Ohio App. 260. 

77. Iowa.—Anders v. Growl, 229 N. 
W. 744, 210 Iowa 469. 

Kan.—McGregor v. Farmers’ State 
Bank, 219 P. 620, 114 ga-T) . 366. 

78. Ill.~—Mledema v. Wormhoudt 
128 N.E. 696. 288 HI. 637, 

58 C.J. p 924 note 97. 

79. m.—Miedema ▼. Wormhoudt, 
suprar—Waggoner v. Saether, 107 
N.B. 869, 267 Ill. 32. 

80. N.J.—Segal V. Liesire Corpora¬ 
tion, 166 A. 76. 113 N.JJESq. 198. 

68 C.J. p 925 note 99. 

81. Okl.—King v. Gants, 186 P. 960. 

I 77 Okl. 106. 

82. Fla.—Beekman v, Sonntag Inv. 
Co., 64 So. 948. 67 Fla. 293. 

Where vendor, hecaiise of con^ 

tractual or trust relation, may re¬ 
quire holder of legal title to join In 
conves^nce, specific performance may 
be decreed against vendor and holder 
of legal title.—Segal v. Desire Cor¬ 
poration, 166 A. 75, 113 N.J.EIq. 198. 

83. N.J.—Friel v. Turk, 128 A. 610. 
96 N.J.Bq. 425. 
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knowledge of the improvements, to convey the 
land on which the improvements have been made.*^ 

Where several owners, A part owner of a tract 
of land who joins in a contract to sell the entire 
tract and subsequently becomes the sole owner may 
be compelled to convey it.85 Where one of several 
owners of undivided interests in a tract of land 
assumes to bind 'himself and his coowner to a con¬ 
tract for the sale of the land, but without author¬ 
ity to bind his coowner, specific performance may, 
in some jurisdictions, be enforced as far as the in¬ 
terest of the owner who executed the contract is 
•concerned, as discussed supra § 21, but not as 
against the coowner who was not a party to the 
■contract,*® and who did not authorize a ssde of his 
interest*^ So, also, it cannot be enforced against 
owners of two tracts where the one who signed 
the contract to sell owns only one of the tracts 
and the other owner does not become a party to 
the contract** 

Original vendor or grantor. Where an assignee 
^of a contract for a sale of land has no right to spe¬ 
cific performance as against his assignor, he cannot 
"have specific performance as against the original 
vendor,** although the latter conveyed to the as- 
-signor with notice of the assignment*® However, 
•where a binding contract of subpurchase has been 
•made, and the original vendor participates in an ef¬ 
fort to defraud by rescinding the original contract, 
he may be required to convey to the subpurchaser 
ihe title for which he has contracted,*^ or be oth- 
•erwise charged with liability for the subvendor’s 
•default** 


d. Principal or Agent 

Specific performance may be enforced against an 
undisclosed principal In a proper case, but, where an 
agent acts without proper authority in making a con¬ 
tract concerning the sale or encumbrance of property. It 
cannot be speciflcaily enforced against the principal or 
against the agent where he does not own the property. 

Specific performance may be enforced against an 
undisclosed principal of a contract concerning the 
sale or purchase of land, entered into by his duly 
authorized agent, in his own name, within the scope 
of his agency,** except where the contract was ex¬ 
ecuted by the agent imdcr his own seal,*^ unless, 
according to some authorities^ the seal was not nec¬ 
essary to the validity of the contract.** Where, 
however, the agent acts without proper authority 
in .making a contract concerning the sale or en¬ 
cumbrance of property, it cannot be specifically 
enforced against the principal,*® unless he has rati¬ 
fied the contract,*^ or against the agent where he 
does not own the properly;** but it may be so en¬ 
forced against the agent on his subsequently ac¬ 
quiring title to the property, under circumstances 
making that act a violation of fiduciary duty, so 
as to make him ex maleficio trustee, or as some¬ 
times said trustee de son tort, for plaintiflF in a con¬ 
structive trust.** Where the agent has an inter¬ 
est in the property which he sells for his principal, 
and notice thereof is not given to a purchaser of 
the whole property clear of any restrictions, spe¬ 
cific performance may be enforced against both the 
principal and agent^ A purchaser cannot defeat 
specific performance of a contract for the sale of 
land on the gpround that he made the contract as 


:84. N.J.—^FWel ▼. Turk, supra. 

-■ 86 - U.S.—Prank v. Schnuettgen, 
Iowa, 187 P. 616, 109 C.C.A. 281. 
Mo.—Corpus Juris guoted lu Thrower 

V. Keltner. 213 S.W.2d 476. 478, 
868 Mo. 152. 

86 . Ariz.—Haynie v. Taylor, 218 P. 
2d 684, 69 Ariz. 339. 

58 C.J. p 926 note 8 . 

87. Tex.—^Naylor v. Parker, Civ.App., 
139 S.W. 93. 

Aeasa 

Even If lessees established that 
they entered Into binding lease with 
-one cobwner, such agreement would 
be insufficient basis for speciflo per¬ 
formance of lease against other co¬ 
owners in absence of showing that 
contracting coOwner was authorized 
to bind the other coOwners.—^Dodge 
v. Davies, 179 P.2d 736, 181 Or. IS. 

88 . Wis.—^McLennan v. Church, 158 
N.W. 73, 163 Wis. 411. 

. 89. Minn.—Kasai v. Hlinka, 136 N. 

W. 569, 118 Minn. 37. 


90. Minn.—^Easal v. Hlinka, supra. 

91. Md.—^Lanford v. Moore, 125 A. 
686, 146 Md. 420. 

98. Md.—^Lanford v. Moore, supra. 

93. Mo.—^Porgey v. Gilblrds, 170 S. 
W. 1136, 262 Mo. 44. 

58 C.J. p 928 note 69. 

94. N.J.—^Randolph v. General In¬ 
vestors' Co., 128 A. 156, 97 N.J.Eg. 
493. 

N.T.—Crowley v. Liewis, 146 1T.B. 
374, 239 N.T. 264. 

95. N.T.—^Van Ingen v. Belmont, 200 
N.T.S. 847, 121 Misc. 109. 

68 C.J. p 928 note 71. 

96. Miss.—Sullivan v. Smith, 82 So. 
328, 120 Miss. 504. 

Pa—^Parmakis V. Crown, 114 A. 364, 
271 Pa 140. 

Tex.—^Haya v. Marble, Civ.App., 213 
S.W.2d 329, error dismissed. 

97. Heirs, who signed and acknowl¬ 
edged deed with full knowledge that 
deed was prepared in accordance 
with contract by which one of heirs 
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agreed to sell land to grantee, there¬ 
by adopted benefits and liabilities of 
contract and ratified contract and 
made heir their agent as fully as if 
they had authorized the one heir to 
execute the contract In their behalf, 
so as to entitle grantee to specific 
performance of contract as against 
such heirs, notwithstanding deed was 
not delivered to grantea—^Hays v. 
Marble, supra. 

98. Kan.—^Barker v. Grainger, 149 
P.2d 626, 168 Kan. 706. 

N.C.—Strickland v. Bingham, 41 S.B. 

2d 756, 227 N.C. 221. 

68 C.J. p 928 note 73—2 C.J. p 902 
note 60. 

99 . N.C.—Strickland v. Bingham, 
supra. 

58 C.J. p 928 note 74. 

Pacts held not to warrant applica¬ 
tion of rule 

N.C.—Strickland v. Bingham, supra. 
1 . Pa.—^Hashagen v. Heal, 83 Pa. 
i Super. 200. 

I 68 C.J. p 928 note 75. 
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agent of another, when he failed to disdose his 
agency until after the execution of die contract^ 

§ 27. —— Purchaser 

a. In general 

b. Subsequent purchaser 

a. Li General 

The purchaser, under a contract of sale, may be 
ordered specifically to perform the contract. 

The purchaser, under a contract of sale, may be 
ordered specifically to perform the contract and, 
where the owner of an option on land under a con¬ 
tract with the real owner sells the land, and later 
assigns his interest to the real owner, and the pur¬ 
chaser accepts the change of status and gives his 
note for part payment to the real owner, the pur¬ 
chaser may be ordered to perform the contract.^ 
However, it has been held that a contract under seal 
for the sale of real estate cannot be specifically 
enforced against the real purchaser where he is not 
a party to the instrument and it has also been 
held that, where the vendor has been overpaid 
through misrepresentation or misunderstanding as 
to tihe amount of a mortgage, the purchaser should 
not be obliged to, perform against his will.® 

Prior purchaser. Ordinarily, where there are 
two outstanding executoiy contracts for the sale of 
land, a court of equity will not lend its aid to vio¬ 
late the superior right of the first purchaser by 


decreeing specific performance in favor of the sub¬ 
sequent purchaser,^ unless the circumstances are 
such as to give rise to an equitable estoppel on 
the part of the first purchaser.® 

b. Subsequent Purchaser 

(1) In general 

(2) Bona fide purchaser 

(1) In General 

A purchaser or optionee may enforce specific per¬ 
formance of his contract. In the absence of countervailing 
equities, as against one to whom the vendor has sub¬ 
sequently sold and conveyed the property, but who has 
not parted with a valuable consideration for his pur¬ 
chase, or who has taken his conveyance with notice, ac¬ 
tual or constructive, of the prior contract to sell or 
convey. 

A purchaser of land who is not a bona fide pur¬ 
chaser for value thereof takes the land subject to 
a prior contract for the sale of the land, as dis¬ 
cussed in the CJ.S. title Vendor and Purchaser § 
304, also 66 CJ. p 1060 note 8-p 1062 note 36, and, 
therefore, a purchaser or optionee under a prior 
contract for the sale and conveyance of land may 
enforce specific performance of his contract not 
only as against the vendor, as discussed supra § 26; 
but also, in the absence of any countervailing equi¬ 
ties,® as against one to whom the vendor has sub¬ 
sequently sold and conveyed the land, but who has 
not parted with a valuable consideration for his 
purchase,!® or who has taken his conveyance witli 


2. D.C.—Griffith v. Stewart, 81 App. 
Cas.D.C. 29, affirmed 30 S.Ct. 528, 
217 U.S. 823, 64 L..Bd. 782, 19 Ann. 
Cas. 639. 

8. Miss.—DEClmbrough v. Curtis, 50 
Miss. 117. 

Va.—^Hanna v. Wilson, 8 Gratt. 243, 
44 Va. 243, 46 A 2 n.D. 190. 

Bigrht of vendor and assigrnee of ven¬ 
dor to enforce specific perform¬ 
ance see supra §§ 24, 25. 
Purchaser as: 

Entitled to enforce specific per¬ 
formance see supra § 25. 

Party to suit see infra § 118. 
Where vexidee is described as tnu- 
tee and executes contract in such 
capacity, vendors cannot obtain spe¬ 
cific perfoimance against vendee in¬ 
dividually.—Anselmo v. Franck, 168 
A. 108, 109 N.J.Ea. 480. 

4. S.C.—^Rock Hill First OPrust, eta. 
Bank v. Pruitt, 118 S.E. 469, 121 

S. O. 484, followed in Rock Hill 
First Trust, etc.. Bank v. Spratt, 
118 S.E. 478, 122 S.C. 48. 

5, H.T.—Van Allen v. Peabody, 97 
N.Y.S. 1119, 112 App.Div. 67. 

68 C.J. p 921 note 59. 

6m N'.T.—^Lye v. Obermeyer, 156 N. 

T. S. 1059, 172 App.Div. 883. 


7. Pa.—Suchan v. Swope, 63 A.2d 
116, 367 Pa 16—^Maguire v. Heraty, 
30 A. 151, 168 Pa 381—Kiley v. 
Baker, 27 A.2d 478, 150 PaSuper. 
248—Schucker v. EZreider, Com.Pl., 
1 Lebanon 101—^Blazer v. Marlin, 
Com.Pl., 98 Pittsb.Leg.J. 197. 

Injustice to third persons, including 
prior purchasers from vendor, as 
affecting right to specific perform- 
ajice see supra $ 19. 

8. Pa—Suchan v. Swope, 68 A.2d 
116, 357 Pa 16. 

Where first purchaser was present 
at time of agreement for second sale 
and saw and understood what was 
being done, but said nothing about 
his purchase until subsequent pur¬ 
chasers demanded deed from vendor, 
relief against first purchaser may be 
granted.—Suchan v. Swope, supra 

9. Del.—^Lowe v. Williams, 18 A. 2d 
424, 25 Del.Ch. 304. 

Fla—^Drake Lumber Co. v. Branning, 
64 So. 263, 66 Fla 543. 

Oonveyanoe of undivided half inter¬ 
est refused 

Where husband and wife each 
owned undivided one-half interest In 
realty and husband without wife's 
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authority agreed to sell entire prop¬ 
erty to a purchaser who recorded his 
contract, equity could not on behalf 
of that purchaser compel subsequent 
purchaser of entire property from 
both husband and wife to join in deed 
with husband and convey the wife's 
one-half interest in addition to any 
Interest acquired from husband, not¬ 
withstanding subsequent purchaser 
had notice of prior purchaser's claim, 
and, since property was indivisible 
and it would be Impractical to order 
conveyance of husband’s undivided 
one-half interest, prior purchaser 
would be left to his remedy against 
the husband in damages, if any, for 
breach of contract.—^Anderson v. 
Redmon, 48 S.E.2d 691, 213 S.C. 49. 

10. Ill.—^Espadron v. Davis, 52 N.B. 

2d 716, 385 Ill. 304. 

Iowa—Corpus Juxis cited in Dee v. 
Collins, 16 N.W.2d 883, 887, 235 
Iowa 22. 

Ky.—Thomas v. Haly Coal Co., 225 
S.W. 1063, 189 Ky. 698. 

Mich.—Kutschinski v. Zank, 11 N.W. 

2d 881, 307 Mich. 260. 

R.I.—Daniels v. Aharonian, 7 A,2d 
767, 63 R.I. 282, reargument denied 
9 A.2d 865, 63 R.L 518. 

58 C.J. p 921 note 66. 
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notice, actual or constructive, of the prior contract 
to sell or convey,ii particularly where he assumes 
the prior contract,i2 as by accepting payments from 
the prior purchaser The subsequent purchaser, 
under such conditions, may be compelled to perform 
the prior contract of sale in the same manner and 
to the same extent that his grantor would have 
been liable to do had he not transferred the legal 
title he may be compelled to convey all the title 


§ 27 

he has at the time the conveyance becomes effec- 
tive.1® 

In order that the prior contract may be so en¬ 
forced against the subsequent purchaser, the con- 
ti*act must be of such a character that the court 
can specifically enforce itM The rule does not ap¬ 
ply where the prior purchaser never was entitled 
to a conveyance from the prior vendor,!^ or, be- 
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II. U.S.—^Blum V. William Goldmaji 
Theatres, aC^Pa., 164 P.2d 192. 

Ala.—^Fowler v. Morrow, 16 So.2d 629, 
254 AJa. 2—^Day v. Galloway, 96 
So. 365, 19 AJa.App. 130, certiorari 
denied Ex parte Galloway, 96 So. 
369, 209 Ala. 469. 

Ajrk.—Garner v. Home, 245 S.W.2d 
229, 219 Ark. 762. 

C?aJ.—^McLane v. Van Eaton, 141 P.2d 
783, 60 Cal.App.2d 612—^Bone v. 
Dwyer, 265 P. 292, 89 CalApp. 
535. 

Del.—^Lowe v. Williams, 18 A.2d 424, 
25 Del.Ch. 304. 

Fla.—^Baker v. Rice^ 37 So.2d 837— 
Hartford Plre Ins. Co. v. Brown, 
160 So. 657, 119 Fla. 610—Harris 
V. Requa, 140 So. 911, 105 Fla. 312. 

Ga.—^E^nney v. Blalock, 58 S.E.2d 
429, 206 Ga. 656. 

III. —^Bryant v. Lakeside Galleries, 84 
N.H.2d 412, 402 Ill. 466—Espadron 
V. Davis, 52 N.E.2d 716, 385 Ill. 304. 

Iowa.—Corpus Juris dted In Dee v. 
Collins, 16 K.W.2d 883, 887, 235 
Iowa 22. 

Hy.—^Hazard Coal Corporation v. Ge- 
taz. 29 6.W.2d 673, 234 Ky. 817— 
Thomas v. Haly Coal Co., 226 S.W. 
1053, 189 Hy. 698. 

Md.—^Blondell v. Turover, 72 A.2d 
697. 

Mass.—^Parkhurst v. Maynard, 188 
‘K.E. 510, 285 Mass. 59. 

Mich.—^Kutschinski v. Zank, 11 N.W. 
2d 881, 307 Mich. 260. 

Mo.—^Kirkpatrick v. Pease, 101 S.W. 
651, 202 Mo. 471. 

Mont.—Corpus Juris dted in Thomp¬ 
son v. Lincoln Nat Life Ins. Co., 
138 P.2d 951, 955, 114 Mont 521. 

Neb.—Beard v. Morgan, 10 N.W.2d 
253, 143 Neb. 503. 

Nev.—^Bailey v. Butner, 176 P.2d 226, 
64 Nev. 1. 

N.BL—Swanson v. Priest 58 A.2d 207, 
95 N.H. 64. 

N.J.—dusman v. Wall-Murray Corp., 
32 A.2d 186, 133 N.J.Eq. 353. 

N.T.—Wheeler v. Standard Oil Co. of 
New York, 188 N.E. 148, 263 N.T. 
34. 

Ohio.—Hotel Burnet Co. v. Union 
Central Life Ins. Co., 52 N.E.2d 764, 
72 Ohio App. 463. 

Old.—Dillard v. Ceaser, 243 P.2d 856. 

Pa.—DeGteorge v. Gruber, Com.Pl., 41 
Berks Co. 245—Rush v. York Ga]> 
den Homes, Com.Pl., 62 Montg.Co. 
88 . 

R.I.—^Durepo v. May, 54 A.2d 15, 78 


R.L 71, 172 A.L.R. 429—Daniels v. 
Aharonian, 7 A.2d 767, 63 R.I. 282, 
reargument denied 9 A.2d 866, 63 

R. I. 618. 

S.D.—^Vaughn v. Rosencrance, 88 N. 
W.2d 822. 

Tex.—Antwine v. Reed, 199 SJW.2d 
482, 145 Tex. 621—^Burford v. 

Pounders, 199 S.W.2d 141, 146 Tex. 
460—Langley v. Norris, 173 S.W.2d 
464, 141 Tex. 406. 148 A.L.R. 665— 
Slaughter v. Roark, Clv.App.. 244 

S. W.2d 698, error refused no re¬ 
versible error—Andrews v. Lary, 
ClvA-pp., 224 S.W.2d 770. refused 
no reversible error. 

Wls.—Saros v. Carlson, 11 N.W.2d 
676. 244 Wis. 84. 

Wyo.—^Frank v. Stratford-Handcock, 
77 P. 184, 13 Wyo. 87, 110 Am.S.R. 
963, 67 L.ItA. 671. 

58 C.J. p 921 note 67. 

Where optionee had seasonably so- 
eepted option before subsequent 
grant and was ready and willing at 
all times to perform option, optionee 
was properly granted specific per¬ 
formance against subsequent grantee 
who purchased with full* knowledge 
of option.—Gipson v. Hester, 17 N.W. 
2d 220, 310 Mich. 378. 

Possession of information suffloieint 
to put on inquiry was sufflcient to 
permit enforcement as against sub¬ 
sequent purchaser.—Allers v. Klein, 
155 A. 420, 161 Md. 194. 

Where deed recited that it was sub¬ 
ject to contract to purchase held by 
the purchasers, grantee was put on 
notice of existence of contract and 
could not take position in suit by one 
of purchasers for specific perform¬ 
ance of contract, that he was an in¬ 
nocent purchaser for a valuable con¬ 
sideration.—^Baker v. Rice, Fla., 87 
So.2d 837. 

Prior grantee in possession 
Where deed was not sufflcient to 
convey legal title but grantee went 
into actual possession, subsequent 
purchaser was not a bona fide pur¬ 
chaser without notice of the superior 
title or equity of the grantee.—^Fow¬ 
ler V. Morrow, 16 So.2d 629, 245 Ala. 
2 . 

Vendor’s statement that prior con¬ 
tract was not la force could not be 
relied on by subsequent purchaser, 
and, where he had notice of prior 
contract, subsequent purchaser was 
under a duty to make inquiry of the 
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persons interested.—Clusman v. 
Wall-Murray Corp., 32 A-2d 186, 133 
N.J.Eq. 353. 

liock of biowledge of snbpnrchase 
Where parties purchasing land 
knew that vendor had previously ex¬ 
ecuted contract for sale of land to 
another, fact that they did not have 
knowledge of contracts for sale of 
land executed by vendee and subpur¬ 
chaser did not defeat original ven- 
deeh right to specific performance 
as to them.—Vaughn v. Rosencrance^ 
S.D., 38 N.W.2d 822. 

12. Ga.—^Louisville, etc., R. Co. v. 
Nelson, 89 S.E. 693, 145 Ga. 594. 

58 C.J. p 922 note 68. 

13. Mich.—Commer v. Potter, 205 
N.W. 172, 232 Mich. 263—Lovejoy 
V. Potter, 26 N.W. 844, 60 Mich. 96. 

14. Ala.—Day v. Galloway, 96 So. 
365, 19 Ala.App. 180, certiorari de¬ 
nied Ex parte Galloway, 96 So. 369, 
209 Ala. 469. 

Fla.—Hartford Eire Ins. Co. ▼. 
Brown, 160 So. 657, 119 Fla. 610— 
Harris v. Requcw 140 So. 911, 105 
Fla. 812. 

Ga.—^B^nney v. Blalock, 58 S.E.2d 
429, 206 Ga. 655. 

Mont.—Corpus Juris dted in Thomp¬ 
son V. Lincoln Nat Life Ins. Co., 
138 P.2d 951, 955, 114 Mont 621. 
Nev.—^Bailey v. Butner, 176 P.2d 226, 
64 Nev. 1. 

Tex.—Antwine v. Reed, 199 S.W.2d 
482, 145 Tex. 521—^Langley v. Nor¬ 
ris, 173 S.W.2d 464, 141 Tex. 405, 
148 A.L.R. 555. 

Wis.—Saros v. Carlson, 11 N.W.2d 
676, 244 Wls. 84. 

58 G.J. p 922 note 70. 

Conveyanse directly to prior purchas¬ 
er 

N.H.—Swanson v. Priest, 58 A.2d 207, 
95 N.H. 64. 

Wyo.—^EYank v. Stratford-Handcock, 
77 P. 134, 18 Wyo. 87, 110 Am.S.R. 
963, 67 L.RJL 671. 

15. Mich.—^American Cedar & Lum¬ 
ber Co. V. Gustin, 210 N.W. 300, 
236 Mich. 351. 

16. U.S.—^Davls, etc.. Temperature 
Controlling Co. v. Tagliabue, N.I., 
169 F. 712, 86 C.C.A. 466. 

58 C.J. p 928 note 78. 

17. Iowa.—Dee v. CoUins, 15 N.W. 
2d 883, 235 Iowa 22. 

Nev.—Stonecifer v. Yellow Jacket 
Silver Min. Co., 8 Nev. 88. 
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cause of some dereliction on his part, could not 
have enforced specific performance against the ven- 
dor,i* or where the prior vendor never in fact 
had a title to convey.^® Even though the subse¬ 
quent purchaser has notice of the prior contract, 
if he purchases in good faith induced by the prior 
purchaser’s acts his equities are superior to those 
of the prior purchaser, and specific performance of 
the prior contract cannot be enforced against him .20 

Purchaser at execution sale. The original pur¬ 
chaser cannot compel the purchaser at a sale on 
execution against the vendor specifically to perform 
the original contract^i 

Other prior contracts, A subsequent purchaser, 
with notice or without a valuable consideration, may 
be compelled to perform the terms of a prior lease^^ 
or mortgagees of the property, or of other prior 
contracts relating thereto,^^ such as an agreement 
of the vendor to transfer the property or an interest 


therein at his death,25 or to make a gift of the 
land.2S A prior contract relating to personal prop¬ 
erty may also be specifically enforced against a 
subsequent purchaser thereof from the vendor, with 
notice.27 A contract of sale of products of the 
soil which does not pass the title thereto will not 
be specifically enforced against a subsequent pur¬ 
chaser of the real property, who does not assume 
the contract28 

(2) Bona Fide Purchaser 

A purchaser or optionee of real estate can have no* 
relief In a suit for specific performance against a sub¬ 
sequent bona fide purchaser without notice and for a 
valuable consideration, who has received a conveyance* 
of the legal title. 

A purchaser or optionee of real estate can have- 
no relief in a suit for specific performance against 
a subsequent bona fide purchaser without notice- 
and for a valuable consideration, who has received 
a conveyance of the l^^al title,29 particularly as to- 


ISd Ky.—Asher v. Roberts, 266 S.W. 
1089, 206 Ky. 186. 

19. Ala.—Enslen v. Allen, 49 So. 
430, 160 Ala. 529. 

Nev.-^toneclfer v. Yellow Jacket 
Silver Min. Co., 3 Nev. 38. 

20. Mich.—Slatkin v. Schumer. 177 
N.W. 947, 210 Mich. 613. 

Minn.—^Enkema v. McIntyre, 161 K. 
W. 687, 136 Minn. 293. 

21. Pla.—Steinmetz v. Wlsehart, 190 
So. 13, 138 Fla. 763. 

22 . K.T.—^Llss V. Inter-County Guar¬ 
anty & Mortff. Co., 73 N.T.S.2d 808. 

58 C.J. p 923 note 72., 

Option to purchase 

(1) An option to purchase con¬ 
tained In a prior lease may be en¬ 
forced against a subsequent purchas¬ 
er from the lessor. 

HI.—^Bryant v. Liakeside Galleries, 84 
N.E.2d 412, 402 Ill. 466. 

Kan.—-Tinkler v. Devine, 164 P.2d 
119, 159 Kan. 308. 

N.T.—Wheeler v. Standard Oil Co. 
of -New York, 188 NJSl 148, 263 
N.Y. 84. 

Pa.—Sidle v. Kaufman, 29 A.2d 77, 
346 Pa. 549. 

R.I.—^Durepo v. May, 64 A.2d 15, 73 
R.L 71, 172 A.L.R. *429. 

Tex.—^Burford v. Pounders, 199 S.W. 

141, 145 Tex. 460. 

58 C.J. p 923 note 72 [b]. 

(2) Where lease contract was not 
ffled for record but tenant was in 
visible physical possession of prem¬ 
ises at time of sale thereof by land¬ 
lord, purchaser had constructive no¬ 
tice of lease and was not innocent 
purchaser for value.—^Burford v. 
Pounders, supra. 

23 . Iowa.—^Union-Davenport Trust 
& Savings Bank v. Lyoni^ 212 N.W. 
380, 203 Iowa 104. 


24h Pa.—People’s Natural Gas Co. v. 
American Natural Gas Co., 82 A. 
935, 233 Pa. 569. 

68 aj. p 923 note 74. 

Stockholder’s rights against pnr- 
dhaser of corporate assets 
‘Where stockholders sold stock to 
complainants under executory con¬ 
tract and before transaction was 
completed, all assets of corporation 
were sold to third person with notice 
of complainants* equitable rights, 
which sale was ratiifled by stockhold¬ 
ers of record, third person’s interest 
was subject to divestiture in decree 
for specific performance at suit of 
complainants.—^Boozer v. Blake, 17 
So.2d 152, 245 Ala. 389. 

25 . HI.—Stedman v. Tate, 168 N.E. 
97. 326 HI. 442—Gladvllle v. Mc- 
Dole, 93 N.E. 86, 247 HI. 84. 

26 . Cal.—Peixouto v. Pelxouto, 181 
P. 830, 40 Cal.App. 782. 

58 C.J. p 923 note 76. 

27 . Mo.—^Leyden v. Owen, 129 S.W. 
984, 150 Mo.App. 102. 

68 C.J. p 923 note 77. 

38- Or,—^Bower v. Bowser, 88 P. 
1104, 49 Or. 182. 

29. Ark.—^Tate v. Clark, 156 S.W.2d 
218. 203 Ark. 231. 

Iowa.—^Dee v. Collins, 15 N,W.2d 883, 
235 Iowa 22. 

Mich.—^Federman v. Van Antwerp, 
267 N.W. 856. 276 Mich. 844. 

Mo.—Corpus Juris cited in. Gorman 
V. Mercantile-Commerce “RnTiTr & 
Trust Co., 137 S.W.2d 671, 674, 345 
Mo. 1059. 

N.Y.— Corpus Juris cLted in In re De 
Stuers* Estate, 99 N.Y.a2d 789, 
746, 199 Misc. 777. 

.NC,—Wagner v. Consolidated Realty 
Corp., 186 S.B. 421, 210 N.C. 1. 
Tex.—^Andrews v. Lary, Civ.App^ 224 
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G.W.2d 770, refused no reversible- 
error. 

Utah.—^Federal Land Bank of Berke¬ 
ley V. Pace. 48 P.2d 480, 87 Utah* 
156, 102 A.L.R. 819. 

58 C.J. p 923 note 85. 

Title acquired by wUl 
Where owner of realty contractedr 
with purchaser for sale of realty, 
and later contracted with beneficia¬ 
ries obligating himself to execute & 
will leaving them realty and obligat¬ 
ing beneficiaries to care for owner,, 
and owner executed such a will, 
owner died, and will was offered for 
probate by beneficiaries without any 
knowledge of contract for sale of 
realty, beneficiaries who acquired le¬ 
gal title to the property by virtue of 
the will and the probate thereof occu¬ 
pied status of Innocent purchasers, 
and purchaser was. therefore, not en¬ 
titled to specific performance as- 
against them.—Andrews v. Lary, Tex. 
Civ.App., 224 S.W.2d 770, refused no* 
reversible error. 

Znvestigatioii of asserted claim held’ 
sufilclent 

Purchaser of property who after 
being told by third person that a* 
named individual had some interest 
in property attempted to locate prior 
purchaser whose contract was unre¬ 
corded by search in telephone direc¬ 
tory and employment of counsel to- 
search title and tax records exer¬ 
cised degree of prudence which law 
requires in Investigating adverse- 
claims and was purchaser in good' 
faith of property, as against hinu— 
Federman v. Van Antwerp, 267 N.W. 
856, 276 Mich. 344. 

No'feice of suit by vendor against pur¬ 
chaser 

Amy knowledge possessed by sub¬ 
sequent purchaser as to.pepdexuqr off 



81 0* J* St 


SPECIFIC PERFORMANCE 


§§ 27-28 


any interest 'he 'has acquired in good faith from 
a third person ;30 nor can he have relief ag^nst 
a purchaser with notice from a bona fide purchas¬ 
ers! unless the second purchaser is the original 
trustee or vendor.ss It has been held, however, that 
one holding an equitable title tmder a prior con¬ 
tract may enforce specific performance against 
both the person having the legal title and a person 
holding a like junior equitable title, although the 
latter was acquired without notice of the prior 
■equitable title.®® A lessee in a contract to lease 
may not have specific performance as against a bona 
£de purchaser of the premises without notice.®^ 

§ 28. -Heirs, Devisees, or Personal Rep¬ 

resentatives 

a. In general 

b. Of deceased vendor 

a. Ill (toieral 

Contracts made by a decedent may, In appropriate 
cases, be specifically enforced against his personal rep¬ 
resentatives, heirs, or devisees, and contracts made by 
the personal representative of a decedent may be en¬ 
forced against such representative. 


Contracts made by a decedent may, in appropriate 
cases, be specifically enforced against his personal 
representatives and heirs.®® It has been held that a 
bill for specific performance of a contract provid¬ 
ing for rescission of a sale and conveyance of land 
may be maintained against the personal representa¬ 
tive of a deceased party to the contract®® A com¬ 
promise agreement between the devisees and heirs, 
in settlement of the estate, may be specifically en¬ 
forced against the executors named in the will.®^ 

An agreement to adopt which is otherwise spe¬ 
cifically enforceable, as discussed infra § 87, on 
the death of the adoptive parent is enforceable 
against his heirs or personal representatives.®® 

Contract to make a will. On the death of a per¬ 
son under a contractual obligation to dispose of his 
property in a particular way by will, the person 
entitled to enforce performance of the agreement 
may obtain specific performance against the per¬ 
son or persons to whom the legal title to the prop¬ 
erty affected by the agreement has passed,®® such 
as the heirs,^® devisees,^! or personal representa¬ 
tives,^® and also against the heirs of one to whom 


vendor’s sndt for specific perform¬ 
ance in which purchaser contended 
contract was void did not constitute 
notice of any claim against vendor. 
^Wagner v. Consolidated Realty 
Corp.. 186 8JSL 421, 210 N.C. 1. 
Tailure to prevent sale to third per¬ 
son 

A purchaser will be denied specific 
performance against a subsequent 
purchaser without notice where com¬ 
plainant had it within his power, by 
exercising only ordinary diligence, 
to have made it Impossible for his 
vendor to enter into and consummate 
the subsequent sale, and did nothing. 
—Black V. Black, 202 S.W.2d 659, 185 
Tenn. 23. 

80. Mo.—^Henry v. Adkins, 194 S.W. 
264. 

68 C.J. p 924 note 86. 

81. Pa.—^Atlas Portland Cement Co. 
V. American Brick & Clay Mfg. Co., 
124 A. 650, 280 Pa. 449. 

68 C.J. p 924 note 87. 

82. Pa.—^Atlas Portland Cement Co. 
V. American Brick & Clay Mfg. Co., 
supra. 

83. Ohio.—Sause v. Ward, 7 Ohio 
App. 446. 

Mlority of time 

Where owner entered Into con¬ 
tract for sale of land with plaintiff 
and thereafter entered into contract 
•of sale with another, plaintiff was 
Jield entitled to prevail in suit for 
specific performance against his ven¬ 
dor and subsequent purchaser in ac¬ 
cordance with the equitable maxim 
that between equal equities priority 


of time will prevail, and court did 
not allude to question of notice on 
part of subsequent purchaser.—^Prel- 
dus V. Community Founders, 67 N.Y. 
S.2d 114, modified on other grounds 
74 N.T.S.2d 20, 272 App.Div. 1020. 
34. N.J.—Charlton v. Columbia Real 
Estate Co., 54 A 444, 64 N.J.Eq. 
631, reversed on other grounds 60 
A 192, 67 K.J.Eq. '629, 110 Am.S. 
R. 495, 69 L.R.A 394. 

85. W.Va.—Cooper v. Cooper, 64 S.B. 
927, 65 W.Va. 712. 

Heirs, devisees, or personal repre¬ 
sentatives as: 

Entitled to enforce specific per¬ 
formance see supra 8 ®®- 
Parties to suit see infra § 118. 
Oontraot for malntenaaoe and support 
W.Va-—Cooper v. Cooper, 64 S.E. 927, 
66 W.Va. 712. 

36. Ala.—^Albert v. Nixon, 156 So. 
775, 229 Ala. 278. 

37. Mass.—^Blount v. Dillaway, 85 N. 
E. 477, 199 Mass. 330. 

38. Ala.—^Benefield v. F&ulkner, 29 
So.2d 1, 248 Ala. 615—^Prince v. 
Prince, 69 So. 906, 194 Ala. 455. 

Sole heir 

An agreement to adopt accompa¬ 
nied by a virtual adoption, acted on 
for many years, is, after the death 
of the obligor, enforceable against 
his sole heir by treating the heir as a 
trustee and compelling a conveyance 
by hiwi, and, where agreement to 
adopt is entire and embraces both 
real and personal property, and the 
obligor’s estate owes no debts and his 
heir is in possession of all the prop¬ 
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erty, equity having obtained juris¬ 
diction to enforce the contract as to 
the land may enforce the whole con¬ 
tract against the heir, without the 
appointment of an administrator; 
and, if the sole heir is dead, such 
suit may be entertained against the 
heir’s administrator.—Ansley v. Ans- 
ley, 114 S.E. 182, 154 Ga. 357. 

89. Wash.—^McCullough v. McCul¬ 
lough, 280 P. 70, 153 Wash. 625, re¬ 
hearing denied 281 P. 995, 158 
Wash. 625. 

TTnenforoeahle olalTns 
A niece of wife who by terms of 
wife’s first will, which was subse¬ 
quently revoked, was to receive a 
certain sum, coTild not maintain an 
action specifically to enforce a con¬ 
tract between husband and wife pro¬ 
viding for distribution of their com¬ 
munity property by their mutual Ir¬ 
revocable wills, after death of both 
parties, against beneflcdary named in 
husband’s will, since niece had no 
claim on husband’s estate.—^Peirce 
V. Schalkenbach Home for Boys, 105 
P.2d 288, 5 Wash.2d 365. 

40. Mich.—Hull V. Losch, 44 N.W.2d 
169, 328 Mich. 619. 

Mo.—^Runnels v. Allen’s Estate, App., 
184 S.W.2d 740. 

58 O.J. p 925 note 17. 

41. N.D.—O’Connor v. Immele, 48 N. 
W.2d 649. 77 N.D. 346. 

58 C.J. p 925 note 18. 

42. Mich.—Hull V. liosch, 44 N.W.2d 
169, 328 Mich. 519. 

N.D.—O’Connor v. Immele, 43 N.W. 
2d 649, 77 N.D. 846. 
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' § 28 

the land has been conveyed without consideration 
and with knowledge of the contract^^ Where such 
a contract concerns personal estate, it has been 
held that it should be enforced against decedent’s 
personal representative,^^ and not as against his 
heirs or legatees^^ 

Personal representative as vendor. Equity will 
require a personal representative specifically to per¬ 
form a valid contract which he has made for the 
sale of his decedent’s real estate,^® or personal prop- 

er1y.^7 

Contracts of deceased purchaser. A purchaser’s 
promise to pay for the property may be specifically 
enforced, after his death, against his personal rep¬ 
resentative.^* 

Contract of insane person. Where an agreement 
to convey real property or an interest therein has 
been entered into by one who subsequently becomes 
insane, equity may enforce a specific performance 
of the contract, either by the committee or guard¬ 
ian of the lunatic for him, or by the lunatic’s rep¬ 
resentative after his decease.^* So, when the agree¬ 
ment to convey is by one himself sane, who dies 
before the execution of the contract leaving an 
insane heir at law, the committee of the latter may 
be directed to execute the contract for him.®® An 


agreement by the g^rdian of an insane person 
to sell land belonging to the incompetent, on the 
death of the incompetent, is not specifically enforce¬ 
able against the guardian where pursuant to his 
duty to administer the estate of the incompetent 
he had sold the incompetent’s interest before the 
suit for specific performance was instituted and nev¬ 
er at any time had any interest in the property 
which he could have conveyed imder the terms of 
the contract of sale.^i 

b. Of Deceased Vendor 

A contract concerning the sale or conveyance of lantf 
may, on the death of the vendor, be specifically en¬ 
forced against his heirs or devisees and others claim¬ 
ing such land through decedent, and in some cases 
specific performance may be had against the personal 
representative of a deceased vendor. 

A contract concerning the sale or conveyance 
of land, or of an interest therein, may, on the death 
of vendor or grantor, be specifically enforced 
against his heirs^^ or devisees,** although they 
are not mentioned in the contract of sale,*^ or are 
infants ;** and also against all others claiming such 
land or interest through decedent*® This rule ap¬ 
plies, however, only if the contract could have been 
enforced against deceased,*^ and only to the ex¬ 
tent that the property has descended or been de- 


Wash.—^McCullough v. McCullough, 
280 P. 70, 163 Wash. 625, rehearing 
denied 281 P. 995, 153 Wash. 625. 

43. Ill.—Gladville v. McDole, 93 N.E. 
86, 247 Ill. 34. 

44. N.H.—^Day v. Washburn, 81 A. 
474, 76 N.H. 203. 

46. N’.H.—Day v. Washburn, supra. 

46. Ga.—Smith v. Tlppins, 61 S.K2d 
138, 207 Ga. 262. 

N.T.—^Bostwldt V. Beach, 9 IT.B. 41, 
103 N.T. 414—In re Zehe’s Will, 
67 N.T.S.2d 674. 

Soil! is against representative as 
such and not as heir of deceased.— 
Metcalf V. Hart, 27 P. 900, 81 P. 407, 
3 Wyo. 518, 81 Ain.S.R. 122. 

Authority to s^ lacking 

Specific performance will not be 
decreed against an executor who con- 
traoted for the sale of a part of 
the real estate of the testator, be¬ 
lieving at the time that he had au¬ 
thority to sell, but who, on discov¬ 
ering that the will did not author¬ 
ize the sale, refused to convey.—Pin- 
ley V. Burgoyne, 13 S.C.E<i. 133. 

47. Ohio.—Menke v. Gold Medal Oil 
Co., 30 Ohio N.P.,N.S., 269, affirmed 
191 N.E. 472, 47 Ohio App. 180. 

48. Cal.—^Williams v. Coleman, 233 
P. 897, 70 Cal.App. 400. 

58 C.J. p 927 note 43. 


Execution of purchase-money mort¬ 
gage 

Where a purchaser paid a part of 
the price and agreed to secure the 
balance by bond and mortgage on 
the land, but died before executing 
the mortgage, the vendor could main¬ 
tain a bill in equity against the pur¬ 
chaser's administrator to compel spe¬ 
cific performance of the contract to 
execute the mortgage.—Corkin v. 
Blake, 4 Phila., Pa., 10. 

A Jndgment coxnpelUng acceptance 
of a conveyance may be enforced 
against the executor of the purchas¬ 
er.—Succession of Hogan, 5 Iia.App., 
Orleans, 267. 

49. N.J.—Tauger v. Skinner, 14 N'.J. 
Eq. 389. 

N.Y.—Swartwout v. Burr, 1 Barb. 496. 

50. N.T.—Swartwout v. Burr, supra. 
61. Ga.—^Higdon v. Dixon, 45 S.E.2d 

423, 203 G€L 67. 

52. N.T.—^In re Maguire's Estate, 
291 N.T.S. 763, 161 Misc. 219, af¬ 
firmed 296 H.Y.S. 628, 261 AppJDlv. 
337, affirmed 13 N.E.2d 468, 277 
N.Y. 627. 

H.C.—Corpus guris cited in First-Cit¬ 
izens Bank & Trust Co. v. Frazelle, 
40 S.E.2d 867, 370, 226 N.C. 724. 
R.I.—^Durepo v. May, 54 A.2d 15, 78 
R.L 71, 172 A.L,R. 429. 

Tex.—Johnston v. Johnson, Civ.App., 
283 S.W. 1109. 

68 C.J. p 926 note 24. 
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53. Mass.—^Lucier v. Williams, 82 
K.E.2d 808, 328 Mass. 458. 

N.C.—Corpus Jnrls cited in First-Cit¬ 
izens Bank & Trust Co. v. Fra¬ 
zelle, 40 S.E.2d 367, 370, 226 N.C. 
724. 

W.Va.—Corpus Juris cited In Drake 
V. Parker, 196 S.E. 156, 167, 119 W. 
Va. 738. 

68 C.J. p 926 note 25. 

54. N.C.—Corpus Juris cited in 
First-Citizens Bank & Trust Co. v. 
Frazelle, 40 S.E.2d 367, 370, 226 N. 
C. 724. 

58 C.J. p 926 note 26. 

55. N.Y.—^Tompkins v. Hyatt, 28 N. 
Y. 347—^HUl V. Ressegieu, 17 Barb. 
162. 

56. Md.—^Keys v. Keys, 129 A- 604, 
148 Md. 397. 

N.Y.—^In re Maguire's Estate, 291 N. 
Y.S. 753, 161 Misc. 219. affirmed 296 
N.Y.S. 628, 261 App.Div. 337, af¬ 
firmed 13 N.E.2d 468, 277 N.Y. 627. 

57. Contract not binding on coSwnex* 
Purchaser under contract executed 

by one codwner acting without au¬ 
thority of cobwners was not entitled 
to specific performance against devi¬ 
see of a deceased codwner who had 
not authorized or ratified contract.— 
Hays V. Marble, Tex.ClvA.pp., 213 S. 
W.2d 329, error dismissed. 
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vised to the heirs or devisees from the estate 
as they cannot be compelled, in performance of 
such contract, to convey a title which they have 
acquired not from the ancestor, but from some 
other source.5» A purchaser of a whole tract from 
a cotenant, in the belief that the latter owns the 
entire tract, is not entitled to specific performance 
against the heirs of the other deceased cotenant®® 
or against those claiming exclusively under him 
or them.®^ A contract of sale by a surviving spouse 
made before his or her distributive share has been 
set off cannot be specifically enforced against an 
heir of decedent,®^ notwithstanding the surviving 
spouse has made a deed to the heir in voluntary 
partition, since the heir’s title comes not by virtue 
of such deed, but from decedent®® 

Personal representative. Where a personal rep¬ 
resentative of a deceased vendor has an interest 
in the real estate which is the subject matter of the 
contract of sale and is authorized to convey such 
interest, specific performance may be had against 
him.®4 On the other hand, when the real estate 
interests involved are not owned by the estate but 
are the absolute property of the heirs of deceased 
and the personal representative has no interest 
therein or lien tihereon, specific performance may 
not be had against the personal representative.®® 
Under a statutory provision authorizing specific per¬ 
formance of a contract to sell or convey, to be had 


§§ 28-29 

against a deceased vendor’s personal representa¬ 
tive or his heirs or devisees, specific performance of 
the contract may be enforced against the deceased 
vendor’s personal representative alone,®® or against 
both the heirs and personal representative.®^ A 
contract of sale of personal property or of an in¬ 
terest therein may be specifically enforced against 
the deceased vendor’s personal representative.®® 

§ 29. — - Husband or Wife of Party to Con¬ 
tract 

A contract of salo made by a husband or wife alone, 
without his or her spouse being a party thereto, can¬ 
not be specifically enforced against the spouse who is 
not a party, unless the latter authorized, adopts, or con¬ 
firms the contract, or Is estopped to dispute it. 

A contract of sale of the wife’s property cannot 
be enforced against her husband if he was not a 
party to the contract®® unless he was present taking 
part in the negotiations and orally agreed to the 
sale, in reliance on which the purchaser made the 
contract*^® 

Against wife, A contract of sale of real estate 
made by a husband alone, without his wife being a 
party thereto, cannot be specifically enforced against 
the wife^^ or her interest therem,^® although she 
acquiesced therein,78 or was present when a por¬ 
tion of the purchase money was paid with her ap¬ 
parent approval,unless she adopts or confirms 
the contract,^® or is estopped, by her acts, to dis- 
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58. Ky.—^Upshaw v. McBride, 10 B. 
Mon. 202. 

68 C.J. p 926 note 29. 

59. Ky .—^Upshaw v. McBride, supra. 
58 C.J. p 926 note 30. 

60. Ala.—^Bartee v. Matthews, 103 
So. 874, 212 Ala. 667. 

61. Ala.—^Bartee v. Matthews, suprcL 

68. Iowa.—Waterloo, C. F. & N". By. 
Co. v. Harris, 161 N.W. 69, 180 
Iowa 149. 

Enforcement a^ralnst husband or wife 
see Infra S 2®- 

63. Iowa.—Waterloo, C. F. & H. By. 
Co. V. Harris, supra. 

64. Ohio.—^Pollock V. Pine, 2 Ohio 
Clr.Ct 359, 6 Ohio Clr.Dec. 695. 

Pa.—^In re Bomlg’s Estate, Orph., 43 
Berks Co. 173. 

24 C.J. p 160 note 96. 

An option to pnzohase real estate 
whdch provides for acceptance by 
srlving- optionor or his personal rep¬ 
resentative notice has been held to 
be spedflcally enforceable against the 
optionor's personal representative.— 
Sanford v. Smith, 66 N.Y.S.2d 780, af¬ 
firmed 77 N.T.S.2d 924, 273 App.Dlv. 
928. 

65. Vt.—Watkins v. Estate of Mer- 
rlhew, 131 A. 794, 99 Vt 294. 


66. Iowa.—Collins v. Vandever, 1 
Iowa 673—^Pulwider v. Peterkln, 2 
Q-reene 622. 

58 CJ. p 926 note 37. 

Person, as executor and devisee 
of decedent took subject to equitable 
duty of decedent to perform contract 
for conveyance of land.—Hopklnson 
V. First Nat Bank, 200 NJBJ. 381, 293 
Mass. 670. 

AUesrations not within statute 
Bill in equity to compel adminis¬ 
tratrix to convey to plaintiff certain 
realty on allegation that Intestate ex¬ 
ecuted and delivered a deed of sale 
to plaintiff and plaintiff thereafter 
returned deed to intestate for pur¬ 
pose of recording It which deceased 
failed to do made a case of a lost 
deed but not a case for specific per¬ 
formance of an agreement to convey 
real estate, or case where Intestate 
held realty which by operation of 
law was subject to be conveyed to 
others within the meaning of the 
statute.—^Roper v. Murphy, 67 N.E. 
2d 569, 317 Mass. 176. 

67. Mass.—^Miller v. Goodwin, 8 
Gray 642. 

68. N.T.—^Klauder-Weldon Dyeing 
Mach. Co. V. Weldon, 161 N.T.S. 
1068, 166 App.Div. 415. 

58 C.J. P 926 note 41. 
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69. Ohio.—Clotfelter v. Telker, App., 
83 N.E.2d 103. 

Pa.—Sabotlch v. Zamlska, Com.Pl., 21 
Wash.Co. 111. 

68 C.J. p 927 note 62. 

70. Iowa.—^Haugh v. Lianz, 172 N.W. 
199, 187 Iowa 841—^Lanz v. Schu¬ 
mann, 154 N.W. 911, 176 Iowa 642. 

71. Del.—^De Bartolomeis v. Mlchlni, 
180 A. 580, 21 Del.Ch. 66. 

Fla.—Trimble v. Hart, 177 So. 710, 
180 Fla. 396. 

Kan.—^Barker v. Grainger, 149 P.2d 
626, 158 Kan. 706. 

Pa.—^Peterson v. Chandler, 66 A.2d 
284, 362 Pa. 102. 

Tex.—^Patten v. Pinkston, ClvA.pp., 
61 S.W.2d 1068, error dismissed. 

68 C.J. p 927 note 54. 

72. Fla.—^Ray Richardson, Inc., v. 
Carlton, 191 So. 433, 140 Fla. 229. 

68 CJ. p 927 note 55. 

73. S.D.—Stenson v. Elfmann, 135 
N.W. 694, 29 S.D. 69. 

74. Pa.—Schwoerdfeger v. Kelly, 72 
A. 1066, 223 Pa. 631. 

75. HI.—Stein v. McEIinney, 144 N.E. 
795, 313 Ill. 84. 

WiUluguess to perform 
In action for specific performance 

of a contract to convey land, where 

vendor's wife was not a party to the 
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pute However, where they hold by entirety 
and both execute the contract, specific performance 
may be enforced against both of them.^^ Unless she 
is a party to the contract or otherwise consents, she 
cannot be compelled to release or convey her right 
of dower, as discussed supra § 21, or any other right 
she may have^® in the property; nor are her rights 
or interest therein prejudiced by a decree of con¬ 
veyance of the husband's interest^® Under some 
statutes a married woman may be compelled spe¬ 
cifically to perform a contract as purchaser, but not 
as vendor.®® 

Against widow, A contract by a man to dispose 
of his property by will in a particular manner or 
to particular persons will not be specifically enforced 
against his widow, whom he married after the mak¬ 
ing of the contract, and without her having knowl¬ 
edge of its existence.®! However, the fact that a 
wife did not sign a contract of sale made by her 
husband does not prevent specific performance 
thereof, after his death, against the widow and heirs^ 
where there is sufficient other real estate out of 
which her dower may be assigned.®® 


Community property. In those community prop¬ 
erty states where joinder or consent of one’s spouse 
is required for a sale or conveyance of, or a contract, 
to convey, community real property, as discussed 
in Husband and Wife § 532, specific performance of 
such a contract made by the husband alone,®® or by 
the wife alone,®^ cannot be obtained, where the 
party entering the contract was without authority 
to act on behalf of his or her spouse,®® and the lat¬ 
ter is not estopped to, or otherwise barred from, 
asserting his or her rights.®® However, such relief 
may be awarded if the facts are such as to raise a 
presumption of the spouse’s consent,®^ if the con¬ 
tract was made with the sanction or approval of 
the spouse of the contracting party,®® or was ratified 
by him or her.®® 

Fraud, A contract made by a husband may be 
specifically enforced against the wife where, for 
the purpose of avoiding the contract, the husband 
fraudulently conveys his properly to his wife, to 
which fraud she is a party.®® 


m. CONTRACTS RNFOROEABLB 


A. REQUISITES AND VALEDITT 


§ 30. In General 

Before a court may decree specifle performance* 
there must be a valid, binding, and concluded or com¬ 
pleted contract between the parties to the suit. The 


presence of a valid contract makes a decree of apecifle 
performance proper, but not mandatory. 

Before a court may decree spedfic performance 
of an alleged contract there must be a valid,®! 


contract but was improperly made 
a party to the biU, and answer stat¬ 
ed that both husband and wife stood 
ready to convey, althoug^h wife also 
asked that no decree be rendered 
asalnst her, decree of specific per¬ 
formance a^nst both husband and 
wife was proper,—^Deason v. Dobson, 
34 Bo.2d 59$, 250 Ala. 396. 

76. N.T.—-White v. Smith, 68 N.T.S. 
2d 803, 271 App.Div. 1016. 

Wis.—Corpus Juris dted In Hainz v. 
Kurtb. 278 N.W. 418, 416, 227 Wis. 
260. 

58 C.J-. p 927 note 59. 

77. Ind.—Walcis v. Kozaeik. 156 N. 
E. 689, 86 IndLApp. 484. 

78. HI.—Stein v. McKinney, 144 N.R 
795, 813 Ill. 84. 

79. Mich.—Wlndiate v. Lorman, 211 
N.W. 62. 236 Mich. 53L 

58 CU. p 927 note 68. 

80. 17.J.—Weidenbaum v. Raphael, 

90 A. 683, 83 N.J.Eq. 17—Moore v. 
Baker, 55 A. 106, 65 104. 

68 CJ. p 928 note 64. 

81. Idaho.—^Bedal v. Johnson, 218 iP. 
641, 87 Idaho 859. 

58 GU. p 928 note 65. 


82. Ky.—Bartley ▼. Big: Branch Coal 
Co.. 169 S.W. 601, 160 Ky. 128. 

N.C.—^First-Citizens Bank & Trust 
Co. V. Frazelle, 40 S.E.2d 867, 226 
N.a 724. 

83. Cal.—Waldeck v. Hedden, 265 P. 
340, 89 Cal.App. 485. 

N.M.—Adams v. Blumenshlne, 204 P. 

66, 27 N.M. 643, 20 A.L.R. 369. 
Wash.—^Armstronff v. Oakley, 62 P. 

499, 23 Wash. 122. 

31 C,J. p 127 note 84. 

84i Wash.—Palmer v. McBride, 197 
P. 613, 116 Wash. 404. 

85. Wash.—Graves v. Smith, 84 P. 
213, 7 Wash. 14. 

86. Cal.—Waldeck v. Hedden, 265 P. 
340, 89 CaLApp. 485. 

87. Wash.—OConnor v. Jackson, 74 
P. 872. 88 Wash. 219. 

88. CBd.—Parry v. Campbell, 238 P. 
127, 72 Cal.App. 748. 

Wash.—Washingrton State Bank v. 
Dickson, 77 P. 1067, 85 Wash. 641. 

89. Ariz.—Kimball v. Statler, 176 P. 
848, 20 Ariz. 81. 

Wash.—Washington State Bank v. 
Dickson, 77 P. 1067, 85 Wash. 641. 
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90. Cal.—Williams v. Coleman, 233 
P. 397, 70 Cal.App. 400. 

58 C.J. p 928 note 67. 

91. Ariz.—Shreeve ▼. Greer, 173 P.2d 
641, 65 Ariz. 85. 

Colo.—<9orpiui Juris quoted at lengrth 
In Nestas v. Martini, 155 P.2d 161, 
167, 113 Colo. 108. 

Fla.—^Rork v. Las Olas Co., 23 So.2d 
839, 156 Fla. 510. 

Idaho.—Wilson v. F^ackrell, 84 P.2di 
409 64 Idaho 615. 

ni.—Williams v. Corcoran, 178 N.R 
848, 346 ni. 105. 

Kan.—^Troutfetter v. Backman, 193 P. 

2d 201. 165 Kan. 185. 

MIo.—^Place v. Parker, App., 180 S.W. 
2d 588, reversed on other grounds 
State ez rel. Place v. Bland, 183 S. 
W.2d 878, 853 Mo. 639. 

N.T.—Cocca V. Erie County. 49 N.T. 

S.2d 377, 182 Misc. 1082. 

Ohio.—^Beidler v. Davis, 50 N.E.2d 
613. 72 Ohio App. 27. 

Pa.—^Ehic V. Struckus, 26 A.2d 897,. 
345 Pa. 65—^Metzger v. Cruikshank, 
67 A.2d 703, 162 Pa.Super. 280— 
Kiley v. Baker, 27 A.2d 478, 150 Pa. 
Super. 248—Martens v. McGinnis^ 
Com.PL, 45 Lack.Jur. 117—Dean v. 
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binding,and concluded or completed®^ contract®^ j make a contract for the parties®® and then decree 
between the parties to the suit;®® the court cannot j its specific performance,®^ nor can it require the 


Georgre, Com.Fl., 93 Plttsb.Legr.J. 
469. 

Tex.—^Rudolph v. Smith, Clv.App., 148 
S.W.2d 225. 

Wash.—Corpns Jnxls quoted at 
length In Lagrer v. Bergrgnren, 60 P. 
2d 99, 101, 187 Wash. 462. 

58 C.J. p 929 note 78. 

Compliance with statute of frauds 
see infra $88. 

Iiegrality of contract see infra $ 45. 
Estoppel 

Where estoppel to claim invalidity 
of the contract is relied on as a ba^- 
sls for specific performance in con¬ 
nection with sale of property such 
estoppel must be based on showing: 
that pursuant to terms of contract 
and induced by representations of op¬ 
posing: party the one relying: on the 
estoppel has changed his position to 
his detriment, and the intent to make 
such change must be known at the 
time to the one making the repre¬ 
sentations.—Tackett V. Starr, 212 P. 
2d 535, 95 CaI.App.2d 128. 

92. Ala.—Spangler v. Barber, 17 So. 

2d 232, 245 Ala. 386. 

Ariz.—Shreeve v. Greer, 173 P.2d 641, 
6& Ariz. 35. 

CaL—^Morton v. Foss, 119 P.2d 485, 
48 Cal.App.2d 117. 

Colo.—Corpus Juris quoted lu Mestas 
V. Martini, 156 P.2d 161, 167, 113 
Colo. 108. 

Fla.—^Florida Bank & Trust Co. at 
West Palm Beach v. Field, 25 So.2d 
663, 157 Fla. 261. 

Idaho.—^Wilson v. Fackrell, 34 P.2d 
409, 54 Idaho 615. 

Ill.—Rath V. Degener, 185 N.B. 223, 
352 Ill. 135—Williams v. Corcoran, 
178 N.B. 348, 346 HI. 105—Cowen v. 
McNealy, 96 N.B.2d 100, 342 111. 
App. 179—Carver v. O’Brien, 43 
N.H.2d 697, 815 HLApp. 643—Peru 
Wheel Co. v. Union Coal Co., 14 N. 
B.2d 998, 295 Ill.App. 276. 

Ean.—^In re Davis* Estate, 287 P.2d 
896, 171 Ran. 605. 

Md.—^Beck V. Bernstein, 81 A.2d 608. 
N.J.—Anderula v. Slovak Gymnastic 
Union Sokol Assembly No. 223, 58 
A.2d 191, 140 N.J.Eq. 171-^Volk v. 
Atlantic Acceptance & Realty Co., 
60 A.2d 488, 189 N.J.Eq. 171, af¬ 
firmed 67 A.2d 365, 141 N.J.Eq. 864 
—^Bardy v. Hangen, 34 A.2d 642, 
184 N.J.Eq. 176. 

N.C.—Knott V. Cutler, 81 S.B.2d 859, 
224 N.C. 427. 

Ohio.—Beidler v. Davis, 50 N.E.2d 
618, 72 Ohio App. 27—Gillespie v. 
Citizens Bldg, of Cleveland, 16 Ohio 
Supp. 82. 

Or.—^Elmore v. Stephens-Russell Co., 
171 P. 768, 88 Or. 609. 

Pa.—In re Allshouse’s Estate, 156 A. 
69, 304 Pa. 481. 96 A.L.R. 379— 


Dean v. George, Com.PL, 93 Plttsb. 
Lieg.J. 469. 

Tenn.—Cherokee Fire Ins. Co. v. In¬ 
graham, App., 260 S.W.2d 114. 
Tex.—Taylor v. Gill, Civ.App., 211 S. 
W.2d 363—^Elliott V. Brooks, Civ. 
App., 184 S.W.2d 929—^Allen v. 
Strode, Clv.App., 62 S.W.2d 289. 
Wash.—Corpus Juris quoted lu Lager 
V. Berggren, 60 P.2d 99, 101, 187 
Wash. 462. 

58 C.J. p 929 note 79. 

93- U.S.—^Motor Parts Co. v. Bendix 
Home Appliances, D.C.Del., 36 F. 
Supp. 649. 

CaJ.—^Morton v. Foss, 119 P.2d 435, 
48 CaI.App.2d 117—Beck v. Cagle, 
115 P.2d 613, 46 Cal.App.2d 152. 
Colo.—Corpns Juris quoted iu Mestas 
V. Martini, 156 P.2d 161, 167, 113 
Colo. 108. 

D.C.—David V. Kendrick. 182 P.2d 
243, 86 U.S.APP.D.C. 347—FOx v. 
Johnson & Wlmsatt, 127 F.2d 729, 
76 U.S.App.D.a 211. 

Fla.—^Florida Bank & Trust Co. at 
West Palm Beach v. Field, 25 So.2d 
663, 157 Fla. 261. 

Idaho.—Wilson v. Fackrell, 34 P.2d 
409, 54 Idaho 515. 

HI.—^Thomas v. Pope, 43 N.11.2d 1004, 
380 Ill. 206. 

Iowa.—^Jones v. Anderson, 239 N.W. 
522, 213 Iowa 788. 

Me.—^Fortin v. Wilensky, 63 A.2d 266, 
142 Me. 872. 

Minn.—^Pogreba v. O’Brien, 27 N.W. 

2d 145, 223 Minn. 430. 

Mo.—Corpus Juris cited In State ex 
rel. Place v. Bland, 183 S.W.2d 878, 
889, 353 Mo. 639—^Blake v. Shower, 
App., 207 S.W.2d 776. 

Neb.—Olston v. Woods Bros. Corpo¬ 
ration, 256 N.W. 36, 127 Neb. 462. 
N.J.—^Hardy v. Hangen, 34 A.2d 642, 
134 N.J.Eq. 176^—Crescent Hill v. 
Ressler, 178 A, 699, 116 N.J.Bq. 
346. 

Pa—^In re Allshouse’s Estate, 156 A. 

69, 304 Pa 481, 96 A.L.R. 379. 

Tenn.—^Parsons v. Hall, 199 S.W.2d 
99, 184 Tenn. 363—^Poe v. White 
Co., 7 Tenn.App. 652. 

Tex.—Wyche v. Moss, Civ.App., 243 
S.W.2d 237. 

Wash.—Corpus Juris quoted iu Lager 
V. Berggren, 60 P.2d 99, 101, 187 
Wash. 462. 

58 C.J. p 929 note 80. 

Completeness in essential elements or 
material terms see infra $ 85. 

94. CaL—Sontag v. Wells FUrgo 
Bank & Union Trust Co., 23 P.2d 
276, 218 Cal. 371. 

Fla—Chaney v. Brown, 29 So.2d 209, 
158 Fla 489. 

Ill.—^Leach v. Hkzel, 74 N.E.2d 797, 
898 Ill. 83. 

Kan.—^In re Wert’s Estate, 193 P.2d 
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253, 165 Kan. 49, opinion adhered 
to 199 P.2d 793, 166 Kan. 169. 

Me.—Fortin v. Wilensky, 58 A.2d 
266, 142 Me. 872. 

Mo.—Corpus Juris cited in State ex 
rel. Place v. Bland, 183 S.W.2d 878, 
889, 353 Mo. 639—^Blake v. Shower, 
App.. 207 S.W.2d 776. 

58 C.J. p 929 note 81. 

95. Colo.—Corpus Juris quoted iu 
Mestas v. Martini, 155 P.2d 161, 
167, 113 Colo. 108. 

Wash.—Corpns Juris quoted iu Lager 
V. Berggren. 60 P.2d 99, 101. 187 
Wash. 462. 

58 C.J. p 929 note 82. 

96. Colo.—Corpus Juris quoted ia 
Mestas v. Martini, 155 P.2d 161, 
167, 113 Colo. 108. 

D.C.—Crowell v. Gould, 96 P.2d 569, 
68 APP.D.C. 297. 

Ill.—White V. Lang, 81 N.EL2d 897, 
401 HI. 219—^Morris v. Goldthorp. 
60 N.R2d 857, 390 HI. 186—Bis¬ 
marck Hotel Co. V. Andalman, 78 N. 
E.2d 786, 381 IlLApp. 585. 

Ky.—Simmerman v. Port Hartford 
Coal Co., 221 S.W.2d 442, 810 Ky. 
572. 

Mo.—^Rayburn v. Atkinson, 206 S.W. 
2d 512—Corpus Juris cited iu State* 
ex reL Place v. Bland. 188 S.W.2d 
878, 889, 353 Mo. 639. 

Ohio.—^Moss V. Olson, 76 N.E.2d 875, 
148 Ohio St. 625—^Bretz v. Union 
Central Life Ins. Co., 16 N.B.2d 
272, 134 Ohio St. 171—Beidler v. 
Davis, 50 N.E.2d 613, 72 Ohio App. 
27. 

Tenn.—^Parsons v. Hall, 199 S.W.2d 
99, 184 Tenn. 868. 

Wash.—Corpus juris quoted lu Lager* 
V. Berggren, 60 P.2d 99, 101, 187 
Wash. 462. 

58 C.J. p 929 note 88. 

97. U.S.—Pitcairn v. American Re¬ 
frigerator Transit Co., C.CA.M 0 ., 
101 F.2d 929, certiorari denied 60* 
S.Ct 78, 308 U.S. 566, 84 LuEd. 475- 
—Toomey v. Toomey, C.C.A.I11.. 98- 
P.2d 736. 

Colo.—Corpus Juris quoted lu Mestas 
V. Martini. 155 P.2d 161, 167, 113 
Colo. 108. 

HI.—White V. Lang, 81 N.E.2d 897, 
401 Ill. 219—^Morris v. Goldthorp,. 
60 N.E.2d 857, 390 Ill. 186—Bis¬ 
marck Hotel Co. V. AndaJman, 73: 
N.E.2d 786, 831 IU.App. 585. 

Mo.—Corpus Juris dted lu State ex. 
rel. Place v. Bland, 183 S.W.2d 878, 
889, 358 Mo. 689. 

Ohio.—^Bretz v. Union Central Life- 
Ins. Co.. 16 N.E.2d 272. 134 Ohio* 
St 171. 

Wash.—Corpus Juris quoted lu Lager 
V. Berggren, 60 P.2d- 99, 101, 18T 
Wash. 462. 

58 CLJ. p 929 note 84. 
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performance of any contract other than the one i ing,i or a meeting of the minds of the parties,^ 
which the parties themselves have made.^8 There arrived at by a clear and explicit acceptance of 
must have been mutual assent^® and imderstand- * a proper and unrevoked offer,^ and, as discussed 


88. Colo.—Ck)rpii8 Jnzis OLUOtad in 
Mestas v. Martini, 155 P.2d 161, 
167, 113 Colo. 108. 

Ill.—Aim on V. American Carloadlngr 
Corp., 58 N'.R2d 199, 824 llLApp. 
312. 

Neb.—Union Cent Life Ins. Co. v. 

Cover, 289 N.W. 331, 137 Neb. 260. 
Ohio.—^Bretz v. Union Central Life 
Ins. Co., 16 N.B.2d 272, 134 Ohio 
St 171. 

S.C.—Fairey v. Strange, 98 S.BJ. 135, 

112 S.C. 155. 

Wash.—Corpus ornxis avioted in Lager 
V. Berggnren, 60 P.2d 99, 101, 187 
Wash. 462. 

88. Ark.—Cortiana v. Kansas Bducar 
tlonal Ass’n of Methodist Bplscopal 
Church, 220 S.W.2d 698, 216 Ark. 
286. 

CteJ.—King v. Stanley, 197 P.2d 321. 
32 Cal.2d 684—Gatley v. Shockley, 

12 P.2d 436. 216 Cal. 604—Sackett v. 
Starr, 212 P.2d 635, 95 Cal.App.2d 
128. 

Colo.—Corpus Juris CLUoted in Mestas 
v. Martini, 166 P.2d 161, 167, 118 
Colo. 108. 

Idaho.—Wilson v. Fackrell, 84 P.2d 
409, 64 Idaho 616. 

Ind.—Foltz V. Evans, 49 N.E.2d 858, 

113 Ind.App. 596. 

Ky.—Calhoun v. Everman, 242 S.W. 
2d 100. 

Neb.—Herrin v. Johnson Cashway 
Lumber Co., 46 N.W.2d 111, 168 
Neb. 698. 

N.J.—Cline v. Kurzweil, 68 A.2d 281, 
141 N.J.Eq. 608, affirmed 64 A2d 
66, 1 N.J. 407—Volk v. Atlantic Ac¬ 
ceptance & Realty Co., 50 A.2d 488, 
139 N.J.EQ. 171, affirmed 67 A2d 
366, 141 N.J.Eq. 364. 

Pa.—Commonwealth v. Trexler's Es¬ 
tate, Com.Pl., 22 Lehigh Co.L.J. 60, 

13 SonuLeg.J. 126. 

Wash.—Corpus Juris quoted in Lager 
v. Berggren, 60 P.2d 99, 101, 187 
Wash. 462. 

68 C.J. p 930 note 86. 

1. Cal.—Gatley v. Shockley, 12 P. 
2d 436, 216 Cal. 604. 

Colo.—Corpus Juris quoted in Mestas 
V. Martini, 166 P.2d 161, 167, 113 
Colo. 108. 

Idaho.—^Wilson v. Fackrell, 84 P.2d 
409, 64 Idaho 615. 

Ky.—Calhoun v. Everman, 242 S.W. 
3d 100. 

Neb.—^Herrin v. Johnson Cashway 
Lumber Co., 46 N.W.2d 111, 163 
Neb. 693. 

Wash.—Corpus Juris quoted in Lager 
V. Berggren, 60 P.2d 99, 101, 187 
Wash. 462. 

68 C.J. p 980 note 87. 

2. Cal.—Store Properties v. Neal, 
164 P.2d 38, 72 Cal.App.2d 112— 
Patch V. Amderson, 161 P.2d 644, 


66 Cal.App.2d 63—Morton v. Foss, 
119 P.2d 436, 48 Cal.App.2d 117. 
Colo.—Corpus Juris quoted in Mestas 

V. Martini, 165 P.2d 161, 167, 113 
Colo. 108. 

Fla.—^Koehle v. Tiller, 42 So.2d 363. 
Mich.—Czeizler v. Radke, 16 N.W.2d 
666, 309 Mich. 349. 

Mo.—^Place v. Parker, App., 180 S.W. 
2d 538, reversed on other grounds. 
State ex rel. Place v. Bland, 183 
S.W.2d 878, 353 Mo. 639. 

Neb.—^Herrin v. Johnson Cashway 
Lumber Co.. 46 N.W.2d 111, 163 
Neb. 693—^Horn v. Stuckey, 20 N. 

W. 2d 692, 146 Neb. 626. 

N.J.—Sampson v. Pierson, 66 A2d 
218, 140 N.J.Eq. 624, reversed on 
other grounds 59 A.2d 5, 142 N.J. 
Eq. 24—^Hardy v. Hangen, 34 A.2d I 
642, 134 N.J.Eq. 176. 

I N.T.—Syracuse General Tire Corp. v. 
Socony-Vacuum Oil Co., 78 N.T.S. 
2d 662, 191 Misc. 461—Klores v. 
Empire Title & Guarantee Co., 64 
N.T.S.2d 477. 

Or.—^Davis v. Dunigan, 205 P.2d 839, 
186 Or. 147. 

Pa.—Getemy v. Homestead Ass’n of 
Westmoreland, 52 A.2d 826, 366 
Pa. 476—Schmidt v. Steinacker, 67 
A.2d 664, 166 Pa.Super. 69. 

Tenn.—Parsons v. Hall, 199 S.W.2d 
99, 184 Tenn. 363. 

Tex.—Elliott V. Brooks, Civ.App., 184 
S.W.2d 929. 

Wash.—Corpus Juris quoted in Lager 
V. Berggren, 60 P.2d 99, 101, 187 
Wash. 462. 

68 C.J. p 930 note 88. 

3. Cal,—^King v. Stanley, 197 P.2d 
821, 32 Cal.2d 684—Seymour v. 
Shaeffer, 187 P.2d 95, 82 Cal.App.2d 
823—Caldwell v. L^aray Mines, 
166 P.2d 62, 68 Cal.App.2d 180— 
Bourdieu v. Baker, 44 P.2d 687, 6 
Cal.App.2d 160. 

Colo.—Corpus Juris quoted in Mestas 

V. Martini, 165 P.2d 161, 167, 113 
Colo. 108. 

Ga.—R. A. C. Realty Co. v. W. O. U. 
F. Atlanta Realty Corp., 62 S.B.2d 
617, 205 Ga. 164. 

Ill.—Leach v. Hazel, 74 N.E.2d 797, 
398 Ill. 83. 

Kan.—Flitch v. Boyle, 89 P.2d 912, 
149 Kan. 863. 

La.—Cerami v. Haas, 197 So, 762, 196 
La. 1048. 

Neb.—Herrin v. Johnson Cashway 
Lumber Co., 46 N.W.2d 111, 163 
Neb. 693—Horn v. Stuckey, 20 N. 

W. 2d 692, 146 Neb. 626. 

N.T.—Webster v. Bustis, 5 N.T.S.2d 
12, 264 App.Div. 881, affirmed 18 N. 
B.2d 868, 279 N.T. 766. 

Tenn.—T. J. Moss Tie Co. v. Hill, 285 
S.W.2d 687, 191 Tenn, 682. 

Tex.—Antwlne v. Reed, 199 S.W.2d 
482, 146 Tex, 631. 
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I Wash.—^Bishop v. Williams, 200 P.2d 
497, 32 Wash.2d 60—Corpus Juris 
* quoted in Lager v. Berggren, 60 P. 

2d 99, 101, 187 Wash. 462. 

68 C.J. p 930 note 89. 

writings held not offers 
Md.—^Dalton v. Real Estate & Imp. 
Co. of Baltimore City, 66 A.2d 789, 
189 Md. 210. 

N.J.—^Bardusch v. Hofbeck, 61 A.2d 
231, 139 N.J.EQ. 327. 

Acts or writings held not binding ac¬ 
ceptances 

Ark.—Cortiana v. Kansas Education¬ 
al Aj3S*n of Methodist Episcopal 
Church, 220 S.W.2d 698, 216 Ark. 
286. 

Fla—^Koehle v. Tiller, 42 So.2d 363. 
La—^Toung v. Cistac, 103 So. 100, 
167 La 771. 

Mass.—Al's Lunch v. City of Revere, 
87 N.E.2d 6, 824 Mass. 472. 

I Mich.—Spaulding v. Wyckoff, 81 N. 
W.2d 71, 320 Mich. 329—Schultz v. 
Carlson, 21 N.W.2d 188, 813 Mich. 
432. 

Ohio.—^Bretz v. Union Central Life 
Ins. Co., 16 N.E.2d 272, 134 Ohio 
St 171. 

Okl.—'Bartholomew v. Clausen, 72 P. 

2d 718, 181 OkL 88. 

Tex.—Antwine v. Reed, 199 SvW.2d 
482, 145 Tex. 621. 

Acceptance of option 

(1) Specific performance may be 
had of a bilateral contract arising 
out of acceptance of an option. 

Ill.—^Toledo, P. & W. R. R. v. Brown, 
31 N.B.2d 767. 376 lU. 438. 

Mich.—^Brenner v. Duncan, 27 N.W.2d 
320, 318 Mich. 1. 

N.T.—Shade v. Hague, 94 N.T.S.2d 
124. 

(2) On the other hand, an option 
which is not accepted or exercised 
does not of itself create a contract 
which is specifically enforceable. 
Minn.—Minar v. Skoog, 60 N.W.2d 

300. 

Tenn.—McArthur v. Fiw, 193 S.W. 
2d 763, 183 Tenn. 604, certiorari de¬ 
nied 67 S.Ct 201, 329 U.S. 780, 91 
L.Ed. 669. 

(3) A letter proposing different 
terms was not an acceptance which 
would Justify specific enforcement 
of option.—State v. Owen, 19 N.W.2d 
491, 312 Mich. 73. 

Degree of exactitude required 
In passing on questions of offer and 
acceptance as determinative of 
whether a specifically enforceable 
contract for sale of realty has been 
created, courts normally require a 
greater exactitude of expression than 
when they are asked to salvage an 
existing contract.—^Mlnax v. Skoog, 
Minn., 50 N.W.2d 300. 
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infra §§ 41-44, unaffected by fraud, duress, undue 
influence, or mistake. All ^e other essential ele¬ 
ments of a valid executory contract,^ such as com¬ 
petent parties, as discussed infra § 36, a legal subject 
matter, infra § 45, and a valuable consideration, in¬ 
fra § 39, must be present before a court of equity 
will enforce specific performance. There must be 
mutuality of obligation, as considered supra § 13, 
and all the material terms of the contract must be 
complete, as discussed infra § 35, and reasonably 
certain, infra §§ 31-34, as well as fair, reasonable, 
just, and equitable, infra § 40. 

Where the subject matter of a contract brings 
it within the class of contracts capable of being spe¬ 
cifically enforced, as discussed infra §§ 62-88, and 
the foregoing requirements are fulfilled, a court 


of equity may decree specific performance,® and 
will do so where there is no ground or reason for 
refusing to make such a decreebut it may never¬ 
theless refuse specific performance of a contract 
which is valid^ or which it would not, on the evi¬ 
dence, cancel or set asideand even though a con¬ 
tract may be so drawn and construed as to per¬ 
mit a recovery in damages for its breach, it may 
be proper to withhold the remedy of specific per¬ 
formance.^ 

§ 31. Certainty 

a. In general 

b. Contracts for sale or conveyance of 

real property 


4b Colo.—Corpus Jnxis auoted in 
Mestas v. Martini, 155 P.2d 161, 167, 
113 Colo. 108. 

Del.—^Peters v, Peters, 169 A. 298, 20 
Del.Ch. 28. 

STla.—Collins v. .^tna Ins. Co^ 138 So. 
869, 103 Fla. 848. 

N.J.—Hardy v. H^gren, 84 A.2d 642, 
134 N.J.B<1. 176. 

N.T.—^In re Brunswick's Estate, 256 
KY.S. 879, 143 Mlsc. 578. 

Va.—Adams v. Hazen, 96 S.B. 741, 
123 Va. 304. 

Wash.—Corpus Juris quoted in Lagrer 
V. Bergrgren, 60 P.2d 99, 101, 187 
Wash. 462. 

6b Ala.—Downing: v. Williams, 191 
So. 221, 238 Ala. 551. 

Ark.—Little v. MiUer, 205 Q.W.2d 475, 
212 Ark. 856. 

Cal.—^E[lngr V. Stanley, 197 P.2d 321, 
32 CaL2d 584—Ussery v. Jackson, 
177 P.2d 970, 78 Cal.App.2d 855— 
Brown v. Roberts, 9 P.2d 517, 121 
Cal.App. 654. 

Colo.—Corpus Juris quoted in Mestas 
V. Martini, 155 P.2d 161, 167, 113 
Colo. 108. 

Ga.—Smith v. Tlpplns, 61 S.E.2d 138, 
207 Ga. 262—S^plan v. Elrantz, 42 
'S.B.Sd 371, 202 Ga. 194. 

m.—Smith ▼. Farmers* State Bank 
of Alto Pass, 61 N.B.2d 557, 890 
HI. 874, 171 A.I/.R. 1291. 

Ihd.—Spoden v. Krause, 6S N'.E.2d 
654, 117 Ind.App. 14. 

K an .—^In re Wert's Estate, 193 P.2d 
258, 165 Kan. 49, opinion adhered to 
199 P.2d 793, 166 Kan. 159. 

N.J.—^Zuendt v. A Elsenstein, Inc., 
51 A2d 898, 139 N.J.Eq. 476, af¬ 
firmed 55 A2d 48, 140 K-.J.Eq. 472. 

N.T.—^Burr v. Ulster Knife Co., 71 
N‘.T.S.2d 548, 272 App.Div. 966, ap¬ 
peal denied 78 N.Y.S.2d 483, 272 
App.Div. 979. 

N.C.—Knott V. Cutler. 81 S.B.2d 859, 
224 N.C. 427. 

Pa.—^Miller v. Klaser, Com.Pl., 89 
Plttsb.Legr.J. 249—^York County In¬ 
stitution Dist V. Jones, ComJPL, 
61 York Legr.Rec. 25. 


S.C.—Arant v. Mack, 28 S.B.2d 846, 
204 S.C. 287. 

Tex.—Abbott v. Adams, Civ.App., 248 
S.W.2d 514. 

Utah.—Johnson v. Jones, 164 P.2d 
893. 109 Utah 92—Genola Town v. 
Santaquin City, 80 P.2d 930, 96 
Utah 88, rehearing: denied 85 P.2d 
790, 96 Utah 104. 

58 C.J. p 930 note 2. 

Ohaagfe of mind 

Equity will not permit a party to 
evade a contractual obllgration merely 
because such party has changred his 
mind.—Cline v. Kurzweil, 58 A 2d 
281, 141 N.J.Eq. 508, affirmed 64 A2d 
66, 1 N’.J. 407—^Volk v. Atlantic Ac¬ 
ceptance & Realty Co., 50 A2d 488, 
139 N.J.Eq. 171. affirmed 57 A2d 365, 
141 N.J.Bq. 364. 

Wisdom or folly of contract 
Where a contract is made for a 
consideration and without fraud and 
entered into fairly and understand- 
Ingrly between competent parties, a 
court of equity *will enforce it as a 
matter of rijht, and court has no 
concern with wisdom or folly of the 
contract. 

Ill.—^Hotze V. Schlanser, 102 Nr.B.2d 
131, 410 Ill. 265--Clties Service Oil 
Co. V. Vierlngr, 89 N.B.2d 892, 404 
HI. 538, 13 AL.R.2d 1448. 

Ky.—Simmerman v. Fort Hartford 
Coal Co., 221 S.W.2d 442, 310 Ky. 
572. 

Tex.—^Bennett v. Copeland, 285 S.W. 
2d 605, 149 Tex. 474. 

6. Colo.—Corpus Juris quoted in 
Mestas v. Martini, 155 P.2d 161, 
167, 113 Colo. 108. 

Tex.—Abbott V. Adams, Clv.App., 
248 S.W.2d 514. 

58 C.J. p 930 note 8. 

Absence of sigmature of codwner 
The fact that parties to contract of 
lease and purchase knew that there 
was an outstanding: undivided inter¬ 
est owned by one whose sigrnature 
one of lessors promised to obtain 
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without some statement in contract 
or oral agreement that codwners 
slgming: lease would not be bound 
unless all cofiwners sigried was in¬ 
sufficient to warrant refusal of spe¬ 
cific performance agrainst codwners 
who had slgrned lease.—^Villarreal v. 
De Montalvo, Tex.ClvApp., 231 S.W. 
2d 964. 

7. U.S.—^Palmer v. Chamberlin, C.A 
La., 191 F.2d 532, rehearing denied 
191 F.2d 859—Mutual Life Ins. Co. 
of New York v. Benton, D.C.Mo., 34 
F.Supp. 859. 

Cal.—^Dessert Seed Co. v. Garbus, 
158 P.2d 184, 66 Cal.App.2d 838. 
Colo.—Corpus Juris quoted in. Mestas 
V. Martini, 155 P.2d 161, 167, 113 
Colo. 108. 

Mass.—Snell v. Cohen, 92 N.E.2d 590, 
326 Mass. 40. 

Wls.—^Barr v. Granahan, 88 N.W.2d 
705, 255 Wis. 192, 10 AL.R.2d 227. 
58 C.J. p 930 note 4. 

Discretion of court see supra S 9. 

"Courts may be prevented or de¬ 
terred from decreeing: specific per¬ 
formance of a valid and binding: con¬ 
tract by circumstances and contin- 
g:encies connected with its subject- 
matter, its terms, or the relations of 
its parties to each other or with 
third persons, which would not con¬ 
stitute the sllg:htest objection to the 
recovery of a Judgment for damag:- 
es In courts of law."—^Pavata v. Mer¬ 
cer, 99 N.B.2d 116, 119, 409 Ill. 271— 
Chicago Title & Trust Co. v. 
Schwartz, 171 N.E. 169, 178, 339 HI. 
184. 

8. Colo.—Corpus Juris quoted in 
Mestas v. Martini, 155 P.2d 161, 
167, 113 Colo. 108. 

58 C.J. p 980 note 5. 

9. U.S.—^Triumph Electric Co. v. 
Thullen, D.C.Pa., 228 F. 762, af¬ 
firmed 285 F. 74, 148 C.C.A 568. 

Colo.—Corpus Juris quoted In Mestas 
V. Martini, 155 P.2d 161, 167, 113 
Colo. 108. 



SPECIFIC PERFORMANCE 


81 O.J.S. 


§ 31 


a. In General 

In order to warrant a decree of specific performance 
thereof, a contract must be clear, definite, and certain, 
t)ut absolute certainty Is not required. 


In order to warrant a decree of specific per¬ 
formance thereof, a contract must be definite and 
certain,and, further, a contract must be free 


la TJ.S.—^McCabe v. Bag:by, C.A. 
Mich., 186 F.2d 646—Greneral Amer¬ 
ican Life Ins. Co. v. Natchitoches 
Oil Mill, aC.A.La., 160 F.2d 140— 
Watson Broa Transp. Co. v. Jaffa, 
aC.A.Neb.. 143 F.2d 340—Toomey 
V. Toomey, aC.A.111., 98 F.2d 736— 
Daniels v. Brown Shoe Co., C.C.A. 
Mass., 77 F.2d 899—^Hopper v. Len- 
nen & Mitchell, D.C.Cal., 62 F.Supp. 
319, affirmed in part and reversed 
In part on other grounds, C.C.A., 
146 F.2d 364, 161 A.L.R. 282—Motor 
Parts Co. V. Bendlx Home Appli¬ 
ances, D.C.Del., 36 F.Supp. 649— 
Neely v. Broad Street Nat. Bank 
of Red Bank, D.C.N.J., 16 F.Supp. 
839. 

Ala.—Jones v. McCown, 39 So.2d 14, 
251 Ala. 681. 

Arlz.—^In re Gary’s Estate, 211 P.2d 
815, 69 Ariz. 228—Shreeve t. Greer, 
173 P.2d 641, 65 Ariz. 35. 

■CaL—^Long Beach Drug Co. v. United 
Drug Co., 88 P.2d 698, 13 CaL2d 168, 
rehearing denied 89 P.2d 386, 13 
Cal.2d 158—Janssen v. Davis, 29 P. 
2d 196, 219 CaL 783—Federated In- 
eome Properties v. Hart, 191 P.2d 
69, 84 CaLApp.2d 663—^Anderson v. 
'Fermenter, 177 P.2d 818, 78 CaL 
App.2d 378—Store Properties v. 
Neal, 164 P.2d 38, 72 CaLApp.2d 
112—Mills V. Skaggs, 149 P.2d 204, 
•64 CaLApp.2d 666—Cisco v. Van 
Lew, 141 P.2d 433, 60 Cal.App.2d 
675—^Hunter v. Superior Court in 
•and for Riverside County, 97 P.2d 
492, 36 Cal.App.2d 100—^Laugham 
V. Bryant, 43 P.2d 812, 6 CalJLpp.2d 
721—Smith v. Tristram, 20 P.2d 
770, 130 Cal.App. 760—Rlttlgsteln 
V. Dignan, 9 P.2d 856, 122 Cal.App. 
367. 

Colo.—American Min. Co. v. Himrod- 
Klmball Mines Co., 235 P.2d 804— 
Bowman v. Reybum, 170 P.2d 271, 
116 Colo. 82—Mlchell v. Taylor, 
159 F.2d 912, 114 Colo. 268—Mes- 
taa V. MartinL 165 P.2d 161, 113 
Colo. 108—Zamboni v. Graham, 88 
P.2d 98, 104 Colo. 23. 

Del.—Aldridge v. Franco Wyoming 
Oil Co., 7 A.2d 763, 24 DeLCh. 126, 
sustained 14 A.2d 380, 24 DeLCh. 
349. 

Fla.—Topper v. Alcazar Operating 
Co., 36 So.2d 892, 160 Fla. 421— 
Chaney v. Brown. 29 So.2d 209, 158 
FUu 469. 

Ga.—Healan v. Healan, 71 S.B.2d 637, 
209 Ga. 268—Almand v. Williams, 
69 S.S12d 271, 208 Ga. 708—Smith 
V. Wilkinson. 67 S.E.2d 698. 208 
Ga. 479—First Nat •Ranir & Trust 
Co. V. Falligant 67 S.B.2d 473, 208 
Ga. 489—Wehunt v. Pritchett 67 
S.E.2d 283, 208 Ga. 441—Hulgan v. 
GledhiU, 61 SwE.2d 478, 207 Ga. 849 
—CarroU v. Jones, 67 S.BL2d 178, 


206 Ga. 332—Holliday v. Pope, 53 
S.E.2d 360, 206 Ga. 301—Bullard v. 
Bullard, 44 S.B.2d 770, 202 Ga. 769 
—Jenkins v. Evans, 43 S.E.2d 501, 
202 Ga. 423—^Matthews v. Blanos, 
40 S.B.2d 715, 201 Ga. 649—Coleman 
V. Woodland Hills Co., 27 S.B.2d 
226, 196 Ga. 626—^Brogdon v. Ho¬ 
gan, 5 S.B.2d 657, 189 Ga. 244— 
Erwin v. Hardin, 200 S.B. 159, 187 
Ga. 276—Odum v. Downing Co., 
171 S.B. 294. 177 Ga. 787—Hug¬ 
gins V. Meriweather, 170 S.E. 483, 
177 Ga. 461. 

Idaho.—^Anderson v. Whipple, 227 P. 
2d 851, 71 Idaho 112—^Locklear v. 
Tucker, 203 P.2d 380, 69 Idaho 84 
—Nolan V. Grim, 173 P.2d 74, 67 
Idaho 138—Sherman v. Watson, 74 
P.2d 181, 58 Idaho 461. 

Ill.—Wilger V. Wllger, 98 N.B.2d 716, 
409 Ill. 68—^Toung v. Howske, 88 
N.E.2d 600, 402 HI. 114—Thomas v. 
Pope, 43 N.E.2d 1004, 380 Ill. 206 
—Holm V. Lynd, 176 N.E. 67, 348 
HL 645—Cowen v. McNealy, 96 N. 
B.2d 100, 842 I11A.PP. 179—Bis¬ 
marck Hotel Co. V. Andalman, 73 N. 
B.2d 786, 331 HUlpp. 685—Doll v. 
Continental Ill. Nat Bank & Trust 
Co. of Chicago. 61 N.E.2d 875, 326 
H1A.PP. 264—Anderson Bros. Mfg. 
Co. V. Larson, 61 N.E.2d 410, 326 
H1A.PP. 82—Swlrsky v. Horwich, 
61 N.E.2d 822, 320 HLApp. 668— 
Carver v, Brien, 43 N.B.2d 597, 315 
HLApp. 643—Tucker v. Carter Oil 
Co., 43 N.E.2d 99, 316 HLApp. 264 
—^Almar Forming Mach. Co. v. F. 
& W. Metal Forming Machinery 
Co.. 81 N.B.2d 416, 308 HLApp. 151 
—Velclch V. Malesh, 1 N.B.2d 278, 
284 HLApp. 63. 

Ind.—^Foltz V. Evans, 49 N.E.2d 368, 
113 Ind.App. 696—Wheelock v. 
Wheelock, 187 N.B. 206, 97 Ind.App. 
601. 

Iowa.—Corpus Jtiris quoted In John¬ 
stone V. Johnstone, 284 N.W. 379, 
383, 226 Iowa 603—^Brewer v. King, 
237 N.W. 508, 212 Iowa 666. 

Ky.—Calhoun v. Bverman, 242 S.W. 
2d 100—Warren v. Cary-Glendon 
Coal Co., 230 S.W.2d 638, 813 Ky. 
178—^Blsher v. Long, 172 S.W.2d 
645. 294 Ky. 761—^Long v. Reiss, 
160 S.W.2d 668, 290 Ky. 198. 

La.—Tri-State Transit Co. of Louisi¬ 
ana V. Sunshine Bus Lines, 160 So. 
411, 181 La. 779. 

Me.—^Fortin v. WUensky, 63 A.2d 266, 
1‘42 Me. 872. 

Md.—Vary v. Parkwood Homes, 86 
A.2d 727—^Beck v. Bernstein, 81 
A.2d 608—'Kalis v. Shor, 69 A.2d 
486, 193 Md. 648-~nSnodgrass v. 
Stubbs, 64 A.2d 838, 189 Md. 28— 
Naughton v. Clubb, 62 A.2d 739, 
188 Md. 874—Gibbs v. Meredith, 61 
A.2d 77, 187 Md. 566—Trotter v. 
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Lewis. 46 A.2d 329, 186 Md. 628— 
Evans v. Buchanan, 38 A.2d 81, 
183 Md. 463—Applestein v. Royal 
Realty Corp., 23 A.2d 684, 180 Md. 
274—Anshe Sephard Congregation 
V. Weisblatt 185 A. 107, 170 Md. 
390. 

Mass.—Caggiano v. Marchegiano, 99 
N.E2d 861, 827 Mass. 674—Ghayeb 
V. Holland, 73 NJBL2d 731, 321 
Mass. 429. 

Mich.—^Bartos v. Czerwlnski, 34 N.W. 
2d 566, 323 Mich. 87—Woods v. 
Johnson, 253 N.W. 267, 266 Mich. 
172. 

Mo.—Rayburn v. Atkinson, 206 S.W. 
2d 512—^Ber Standig v. St Louis 
Union Trust Co., 129 S.W.2d 905, 
344 Mo. 880—^Blake v. Shower, 
App., 207 S.W.2d 776—Place v. 
Parker, App., 180 S.W.2d 538, re¬ 
versed on other grounds State ex 
rel. Place v. Bland, 188 SJW.2d 
878, 358 Mo. 639. 

Mont—^Rowe v. Eggum, 87 P.2d 189, 
107 Mont 378—^Reeves v. Little¬ 
field, 54 P.2d 879, 101 Mont 482. 
N.J.—Alnor Const Co. v. Herchet 90 
A.2d 14, 10 N.J. 246—Andreula v. 
Slovak Gymnastic Union Sokol As¬ 
sembly No. 223, 53 A.2d 191, 140 
N.J.Ea. 171—Yuritch v. Yuritch, 
61 A.2d 901, 189 N.J.Bq. 439—Gins- 
burg V. White, 60 A.2d 044, 139 NJ. 
Eq. 271—Kirsch v. ZubaJsky, 49 
A.2d 773, 139 N.JJBJq. 22—Potter v. 
Wolff, 47 A.2d 9, 138 N.J.Ea. 114— 
Art Photo Elngraving Co. v. Kent 
I Parking Garage, 87 A.2d 419, 136 
N.J.Eq. Ill—Choras v. Investment 
Building & Loan Ass’n of Newark, 
Ch., 36 A.2d 86—^Hardy v. Hangen, 
34 A.2d 642, 134 N.J.Bq. 176—Capar 
rell V. Goodbody, 29 A.2d 563, 132 
N.J.Eq. 569—Central Bus Operators 
V. central Ave. Bus Owners Ass’n, 
11 A.2d 732, 127 NJ^.Bq. 144, af¬ 
firmed 15 A.2d 608, 128 N.J.Bq. 177 
—Goerke Kirch Co. v. Goerke Kirch 
Holding Co., 176 A. 902, 118 N.J. 
Eq. L 

Ohio.—^Moss V. Olson, 76 N.E.2d 875, 
148 Ohio St 625—Corpus Juris 
quoted lu Beidler v. Davis, 60 N.E. 
2d 613, 616. 72 Ohio App. 27—Mac- 
Lean V. Fox, 177 NJBL 913, 40 Ohio 
App. 29. 

Okl.—Corpus Juris quoted in Sohio 
Petroleum Co. v. Brannan, 285 P.2d 
279, 283—Corpus Juris dted in 
Holland v. Ross, 117 P.2d 798, 802, 
189 Okl. 428—Whisnand v. Wing¬ 
field, 96 P.2d 818, 186 OkL 148— 
Sticelber v. Iglehart 87 P.2d 688, 
169 OkL 453—Davies v. Fullerton, 
300 P. 650, 150 OkL 99. 

Or.—Smith v. vehrs, 242 P.2d 686— 
Bock V. Schott 217 P.2d 768, 189 
Or. 858—Alexander v. Alexander, 
68 PJkl 1265, 164 Or. 817—WUra- 
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from doubt,^^ and vagueness,^* as well as from | ambignily,^* in its essential elements^* and in all,^® 


weiler ▼. Cox, 5 P.2d 699, 138 Or. 

110 . 

Pa.—Schmidt v. Steinacker, 67 A.2d 
664, 166 Pa.Super. 69—^Metzger v. 
Crulkshank, 57 A.2d 703, 162 Pa. 
Super. 280—OSllley v. Baker, 27 A.2d 
478, 150 Pa.Super. 248—Martens v. 
McGinnis, Com.Pl., *46 Liack.Jur. 
117—Commonwealth v. Trexler’s 
Estate, Orph., 22 Lehigh Co.L.J. 60, 
13 Som.Leg.J. 125. 

R.I.—St. Lawrence v. Heed, 60 A. 2d 
734, 74 R.I. 363. 

Tenn.—Johnson v. Browder, 207 S.W. 

2d 1, 185 Tenn. 601. 

Tex,—Witt V. McCrohan, Civ.App., 
67 S.W.2d 1127—0*Herln v. Neal. 
Clv.App., 66 S.W.2d 1106, error re¬ 
fused. 

Va.—Clay v. Landreth, 45 S.E.2d 875, 
187 Va. 169, 175 AL.R. 1047— 
Adams v. Snodgrass, 7 S.E.2d 147, 
175 Va. 1. 

Wash.—St. Paul & Tacoma Lumber 
Co. V. Fox, 173 P.2d 194, 26 Wash. 
2d 109—^KVI, Inc., v. Doernbecher, 
167 P.2d 1002, 24 Waah.2d 943— 
(Keys V. Klltten. 151 P.2d 989, 21 
(Wash.2d 604—Corpus Juris dted lu 
Luther y. National Bank of Com¬ 
merce, 98 P.2d 667, 671, 2 Wash.2d 
470—Corpus Juris quoted in Oster- 
hout V. Peterson, 87 P.2d 987, 990, 
198 Wash. 166—Corpus Juris quot¬ 
ed In Lager v. Berggren, 60 P.2d 
99, 101, 187 Wash. 462. 

68 C.J. p 930 note 7. 

‘‘Courts of equity are loathe to 
impose and supervise the perform¬ 
ance and execution of contracts 
freighted with contingencies or un¬ 
certainties, but leave the plaintiff to 
his remedy at law.”—^Bartoa v. Czer- 
winski, 34 N.W.2d 666, 569, 323 Mich. 
87—Lingemann v. Naoumson, 212 N. 
W. 955, 957, 237 Mich. 557. 

Seasons for rule 

(1) A purported agreement which 
is too indefinate to ascertain the in¬ 
tention of parties cannot be enforced, 
not for want of equitable remedy but 
because of absence of clear, unmls- 
takeable proof of all essential terms 
of contract.—Dickey v. Pattison, 207 
P.2d 1081, 92 Cal.App.2d 659. 

(2) Other reasons see 68 C.J. p 
930 note 7 [a]. 

Objection as not Jurlsdiotlonal 

Indednlteness of contract Is not ob¬ 
jection to Jurisdiction to hear cause 
of action for specific performance of 
contract, but such indefinlteness may 
be circumstance to be considered in 
court's discretion when deciding 
whether to give relief or not.—^Moi> 
gan V. Wells, DeLCh., 80 A.2d 604. 

11. U.S.—Toomey v. Toomey, CC.A. 
m., 98 P.2d 736—Daniels v. Brown 
Shoe Co., C.GJLMasa, 77 F.2d 899. 
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D.C.—Crowell v. Gould, 96 F.2d 669. 
68 APP.D.C. 297. 

Idaho.—^Hancock v. Elklngton, 186 
P.2d 404, 67 Idaho 542. 

m.—Holm V. Lynd. 176 N.B. 57, 343 
Ill. 645. 

Iowa.—Corpus Jtirls quoted in John¬ 
stone V. Johnstone, 284 N.W. 379, 
383, 226 Iowa 503. 

Md.—Joyce v. Dillon Properties, 29 
A.2d 273, 181 Md. 664. 

Ohio.—Tlckel v. Shock, 72 N.E.2d 
164, 80 Ohio App. 459, motion de¬ 
nied 72 N.B.2d 687—Corpus Juris 
quoted in Beidler v. Davis, 60 N.B.- 
2d 613, 616. 72 Ohio App. 27. 

Okl.—Corpus Juris quoted in Sohlo 
Petroleum Co. v. Bra n n a n , 235 P. 
2d 279, 283. 

Wash.—Corpus Juris oLted in Luther 
V. National Bank of Commerce, 98 
P.2d 667, 671, 2 Wash.2d 470— 
Thompson v. Weimer, 95 P.2d 772, 

1 Wash.2d 146—Corpus Juris quot- 
ed in Osterhout v. Peterson, 87 P.2d 
987, 990, 198 Wash. 166—Corpus 
Juris quoted in Lager v. Berggrren, 
60 P.2d 99, 101, 187 Wash. 462. 

58 CJ. p 932 note 8. 

12. HI.—Adkins V. Campbell, 95 N. 
EL2d 747, 342 HLApp. 200—Tucker 
V. Carter Oil Co., 43 N.E.2d 99, 315 
HLApp. 264. 

Iowa.—Corpus Jhrls quoted In John¬ 
stone V. Johnstone, 284 N.W. 379, 
383, 226 Iowa 503. 

N.Y.—Bialostok v. A & M. Knitting 
Mills, 72 N.T.S.2d 1, 272 AppJ>iv. 
936. 

Ohio.—Moss V. Olson, 76 N.B.2d 876, 
148 Ohio St. 626—Corpus Juris 
quoted in Beidler v. Davis, 50 N.B. 
2d 613, 616, 72 Ohio App. 27. 

Okl.—Corpus Juris quoted in Sohlo 
Petroleum Co. v. Brannan, 235 P.2d 
279, 283. 

Wash.—Corpus Juris cited in Luther 
V. National Bank of Commerce, 98 
P.2d 667, 671, 2 Wash.2d 470—Cor¬ 
pus Juris quoted in Osterhout v. 
Peterson, 87 P.2d 987, 990, 198 
Wash. 166—Corpus Juris quoted in 
liager v. Berggren, 60 P.2d 99, 101, 
187 Wash. 462. 

68 C.J. p 932 note 9. 

13. U.S.—Watson Bros. Transp. Co. 
V. Jaffa, C.C.ANeb., 143 F.2d 340— 
Toomey v. Toomey, C.CAl.I 1L, 98 F. 
2d 736. 

Colo.—^Bowman v. Reyburn, 170 P.2d 
271, 115 Colo. 82. 

D.C.—Crowell v. Gould, 96 F.2d 669, 
68 APP.D.C. 297. 

ni.—Wllger V. Wilger, 98 N.B.2d 716, 
409 HI. 58—Young v. Kowske, 83 
N.B.2d 500, 402 Ill. 114—Holm v. 
Lynd, 176 N.B. 67, 343 Ill. 645—Bis¬ 
marck Hotel Co. V. Andalman, 73 
N.B.2d 786, 881 IlLApp. 686—Vel- 
clch V. Malesh, 1 N.B.2d 278, 284 
IlLApp. 63. 


Iowa.—Corpus Juris quoted in John¬ 
stone V. Johnstone, 284 N.W. 879, 
883, 226 Iowa 603. 

Me.—Fortin v. WUensky, 63 A2d 266, 
142 Me. 372. 

Md.—Beck V. Bernstein, 81 A 2d 608 
—Kalis V. Shor, 69 A2d 486, 193 
Md. 643—Naughton v. Clubb, 62 
A2d 739, 188 Md. 374--Gibbs v. 
Meredith, 61 A2d 77, 187 Md. 666— 
Trotter v. Lewis, 45 A.2d 329, 186 
Md. 628—Joyce v. Dillon Proper¬ 
ties. 29 A2d 273, 181 Md. 664— 
Applestein v. Royal Realty Corp.. 
23 A2d 684, 180 Md. 274. 

Ohio.—Tlckel v. Shock, 72 N.E.2d 164, 
80 Ohio App. 459, motion denied 72 
N.B.2d 587—Corpus Juris quoted in 
Beidler v. Davis, 50 N.B.2d 613, 616, 
72 Ohio App. 27. 

Okl.—Corpus Juris quoted in Sohlo 
Petroleum Co. v. Brannan, 235 P.2d 
279, 283. 

Pa.—^Duc V. Struckus, 26 A2d 897, 
345 Pa 65—Schmidt v. Steinacker, 
67 A2d 664, 165 PaSuper. 69— 
Metzger v. Crulkshank, 57 A2d 703, 
162 PaSuper. 280—Kiley v. Baker, 
27 A2d 478, 160 PaSuper. 248— 
Martens v. McGinnis, Com.Pl., 46 
Lack. Jut. 117. 

Wash.—COTpus Juris dted in Luther 
V. National Bank of Commerce, 
98 P.2d 667, 671, 2 Wash.2d 470— 
Thompson v. Weimer, 95 P.2d 772, 
1 Wash.2d 146—Corpus Juris quot¬ 
ed in Osterhout v. Peterson, 87 P. 
2d 987, 990, 198 Wash. 166—Corpus 
Juris quoted in Lager v. Berggren, 
60 P.2d 99, 101, 187 Wash. 462. 

58 C.J. P 982 note 10. 

14 , Cal.—Laugham v. Bryant, 43 P. 
2d 312, 5 CaLApp.2d 721. 

B^la.—^Mehler v. Huston, 67 So.2d 836 
—Chaney v. Brown, 29 So.2d 209, 
158 Fla 489. 

Ga—^Healan v. HeaJan, 71 S.E.2d 537, 
209 Ga 268. 

Ind.—Clark v. Richardson, 51 N.B.2d 
484, 222 Ind. 4—Foltz v. Evans, 49 
N.B.2d 368, 113 Ind.App. 696— 
Wheelock v. Wheelock, 187 N.E. 
205, 97 IndApp. 601. 

Mich.—Woods V. Johnson, 268 N.W. 
257, 266 Mich. 172. 

Mo.—Blake v. Shower, App., 207 S.W. 
2d 775—Place v. Parker, App., 180 
S.W.2d 538, reversed on other 
grounds State ex rel. Place v. 
Bland, 183 S.W.2d 878, 358 Mo. 639. 

58 C.J. P 932 note 11. 

15. Ga—Ckrroll v. Jonea 67 S.E.2d 
178, 206 Ga 332. 

Md.—^Be<^ V. Bernstein, 81 A2d 608 
—Snodgrass v. Stubbs, 54 A 2d 338, 
189 Md. 28—Naughton v. Clubb, 62 
A2d 739, 188 Md. 374—Gibbs v. 
Meredith, 51 A2d 77, 187 Md. 566 
— Ana he Sephard Congregation v. 
Welsblatt, 185 A 107, 170 Md. 890. 
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or at least all its material,terms. Qeamess is re- 
quired.!*^ The terms of the contract must be so 
clear, definite, certain, and precise, and free from 
obscurity or self-contradiction, that neither party 


can reasonably misunderstand them,i* and the 
court can understand^® and interpret®® them, with¬ 
out conjecture®! and without supplying an 3 rthing®® 
or supplanting vague and indefinite terms by clear 


le. U.S.—Gulbenklan v. Gulbenkian, 
aC-A-N-T., 147 F.2d 173, 168 A.L.R. 
990. 

Cal.—Janssen v. Davis. 29 P.2d 196, 
219 CaL 783—^Anderson v. Perznen- 
ter, 177 P.2d 818, 78 Cal.App.2d 378 
—Patch V. Anderson, 151 P.2d 644, 

66 Cal.App.2d 63—Cisco v. Van 
Lew, 141 P.2d 433, 60 Cal.App.2d 
676. 

Colo.—-Micheli v. Taylor, 169 P.2d 
912, 114 Colo. 268. 

BTLa.—Topper v. Alcazar Operating 
Co., 36 So.2d 892, 160 Fla. 421. 

Ga.—Cashin v. Markwalter, 67 S.E. 
2d 226, 208 Ga. 444—^Erwin v. Har^ 
din, 200 S.E. 169. 187 Ga. 276. 
Idaho.—Anderson v. Whipple, 227 
P.2d 861, 71 Idaho 112—Locklear v. 
Tucker, 203 P.2d 880, 69 Idaho 84— 
Hancock v. Elklngton, 186 P.2d 494, 

67 Idaho 642—Sherman v. Watson, 
74 P.2d 181, 58 Idaho 451. 

ni.—Doll V. Continental HI. Nat. 
Bank & Trust Co. of Chicago, 61 
N.E.2d 875, 826 DlJlpp. 264—An¬ 
derson Bros. Mfg. Co. V. Larson* 61 
N.E.2d 410, 826 IU.App. 82. 

Iowa.—Ck>rpiu Juris piloted la John¬ 
stone V. Johnstone, 284 N.W. 879, 
383, 226 Iowa 503. 

Ky.—Calhoun v. Everman, 242 S.W. 
2d 100. 

Mo.—Place v. Parker, App., 180 S.W, 
2d 588, reversed on other grounds 
State ex rel. Place v. Bland, 183 
S.W.2d 878, 358 Mo. 639. 

N.J.—Glnsbupg V. White, 60 A.2d 644, 
139 NJ.Eq. 271—Central Bus Oper¬ 
ators V. Central Ave. Bus Owners 
Ass'n, 11 A.2d 732, 127 N.J.Ba. 144, 
affirmed 15 A.2d 608, 128 N.J.Ea. 
177—Goerke Eirch Co. v. Goerke 
Kirch Holding Co., 176 A. 902, 118 
N.J.Ea. 1. 

Ohio.— Corpus Juris aaoted la Beid- 
ler V. Davis, 60 N.E.2d 613, 616, 
72 Ohio App. 27. 

OkL—Corpiu Juris aaoted la Sohio 
Petroleum Co. v. Brannan, 236 P.2d 
279, 283—Davies v. Fullerton, 800 
P. 660, 160 Okl. 99. 

Wash.— Corpus Juris oitad la Ellis v. 
Wadleigh, 182 P.2d 49, 63, 64, 27 
Wash.2d 941— Corpus Juris cited la 
Luther v. National TtaTiif of Com¬ 
merce, 98 P.2d 667, 671, 2 Wash.2d 
470— Corpus Juris quoted la Oster- 
hout V. Peterson, 87 P.2d 987, 990, 
198 Wash. 166— Corpus Juris quot¬ 
ed la Lager v. Berggren, 60 P.2d 
99, 101, 187 Wash. 462. 

68 CJ. p 982 note 12. 

17. D.S.—General American Life 
Ins. CO. V. Natchitoches Oil Mill, 
C.CJLLCU, 160 F.2d 140—Toomey 
T. Toomey, aCA.111., 98 F.2d 736— 
TT. S. Colloid Mill Corporation v, 
Myers, D.CLN.X., f F.Supp. 283. 


Colo.—American Min. Co. v. Himrod- 
gimbaJl Mines Co., 235 P.2d 804. 
D.C.—Crowell v. Gould, 96 F.2d 569, 
68 APP.D.C. 297. 

Ga.—Almand v. Williams, 69 S.E.2d 
271, 208 Ga. 703—Smith v. Wilkin¬ 
son, 67 S.E.2d 698, 208 Ga. 489— 
Wehunt v. Pritchett 67 S.B.2d 233, 
208 Ga. 441—Carroll v. Jones, 67 
S.R2d 173, 206 Ga. 332—Holliday 
V. Pope, 53 S.E.2d 350, 205 Ga. 301 
—Jenkins v. Evans, 43 S.E.2d 501, 
202 Ga. 423—^Mathews v. Blanos, 
40 S.E.2d 716, 201 Ga. 549—Hug¬ 
gins V. Meriweather, 170 SH. 483, 
177 Ga. 461. 

HI.— Wilger V. Wilger, 98 N.B.2d 716, 
409 m. 58—^Young v. Eowske, 83 
N.E.2d 600, 402 IIL 114—Holm v. 
Lynd, 176 N.B. 67, 843 HI. 646— 
Bismarck Hotel Co. v. Andalmaa, 
73 N.E.2d 786, 831 lUApp. 686. 

Ind.—Wheelock v. Wheelock, 187 N. 

R 205, 97 Ind.App. 501. 

Iowa.—Corpus Juris q,uoted la John¬ 
stone V. Johnstone, 284 N.W. 379, 
388, 226 Iowa 508. 

Ky.—Warren v. Cary-Glendon Coal 
Co., 230 S.W.2d 638, 313 Ey. 178. 
Md.—^Beck V. Bemsteffi, 81 Au2d 608 
—Kalis V. Shor, 69 A,2d 486, 198 
Md. 643—Snodgrass v. Stubbs, 54 
A.2d 388, 189 Md. 28—Naughton v. 
aubb, 62 A.2d 789, 188 Md. 874. 
Neb.—Herrin v. Johnson Cashway 
Lumber Co., 46 N.W.2d 111, 163 
Neb. 693. 

N.J.—Choras v. Investment Building 
& Loan Ass'n of Newark, Ch., 36 
A.2d 86. 

Ohio.—Corpus Juris quoted la Beldler 
V. Davis, 60 N.E.2d 618, 616, 72 
Ohio App. 27. 

Okl.—Corpus Juris quoted in Sohio 
Petroleum Co. v. Brannan, 235 P. 
2d 279, 283. 

Or.—Bock V. Schott 217 P.2d 768, 189 
Or. 368. 

Pa.—Schmidt v. Steinacker, 67 A.2d 
664, 165 Pa.Super. 69—Metzger v. 
Cruikshank, 57 A.2d 708, 162 Pa. 
Super. 280—KUey v. Baker, 27 A.2d 
478, 160 Fa.Super. 248—M^tens v. 
McGinnis, Com,Pl., 45 Lack.Jur. 
117. 

Tenn.—Johnson v. Browder, 207 S.W. 

2d 1, 185 Tenn. 601. 

Wash.—Corpus Juris dted la Ellis 
V. Wadleigh, 182 P.2d 49, 63, 64, 27 
Wash.2d 941—Corpus Juris quoted 
la Osterhout v. Peterson, 87 P.2d 
987, 990, 198 Wash. 166—Corpus Ju¬ 
ris quoted la Lager v. Berggren, 
60 P.2d 99, 101, 187 Wash. 462. 

68 C.J. p 932 note 13. 

‘Tn the interpretation of the con¬ 
tract Itself it must be dear to a man 
of common understanding that it was 
the purpose of the contract to Indude 
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the particular thing which the plain¬ 
tiff seeks to have the court award to 
him.''—U. S. Colloid Mill Corporation 
v. Myers, D.C.N.T., 6 F.Supp. 283, 
290. 

18. U.S.—U. Sw Colloid MiU Cor¬ 
poration V. Myers, supra. 

D.C.—Crowell v. Gould, 96 P.2d 669, 
68 App.D.C. 297. 

Ga.—Smith v. Wilkinson, 67 S.E.2d 
698, 208 Ga. 489^Sullard v. Bul¬ 
lard, 44 S.R2d 770, 202 Ga. 769. 
Ind.—Wheelock v. Wheelock, 187 N.R 
205, 97 lnd.App. 501. 

Iowa—Corpus Juris quoted la John¬ 
stone V. Johnstone, 284 N.W. 879, 
383, 226 Iowa 603. 

Mo.—^Blake v. Shower, App., 207 S.W. 
2d 776. 

Ohio.—Corpus Jtuls quoted la Beidler 
V. Davis, 50 N.E.2d 613, 616, 72 
Ohio App. 27. 

Okl.—Corpus Juris quoted la Sohio 
Petroleum Co. v. Brannan, 236 P.2d 
279, 283. 

Wash.—Corpus Juris dted la Ellis v. 
Wadleigh, 182 P.2d 49, 58, 64, 27 
Wash.2d 941—Corpus Juris dted la 
Luther v. National Bank of Com¬ 
merce, 98 P.2d 667, 671, 2 Wash.2d 
470—Corpus Juris quoted la Oster¬ 
hout V. Peterson. 87 P.2d 987, 990, 
198 Wash. 166—Corpus Juris quot¬ 
ed la Lager v. Berggren, 60 P.2d 
99, 101, 187 Wash. 462. 

58 C.J. p 932 note 14. 

19- U.S.—American Steel Foundries 
V. Laughlin, C.CA.I11., 80 F.2d 139. 
Colo.—American Min, Co. v. Hlmrod- 
Eimball Mines Co., 236 P.2d 804. 
Ill.—Carver v. Brien, 48 N.E.2d 597, 
315 Ill.App. 643. 

Md.—Snodgrass v. Stubbs, 64 A.2d 
388, 189 Md. 28. 

Mich.—Czelzler v. Radke, 16 N.W.2d 
666, 809 Mich. 849. 

2Q, Iowa—Corpus Juris quoted la 
Johnstone v. Johnstona 284 N.W. 
879, 883, 226 Iowa 503. 

Ohio.—Corpus Juris quoted la Beid¬ 
ler V. Davis, 60 N.R2d 613, 616, 72 
Ohio App. 27. 

Okl.—Corpus Juris quoted la Sohio 
Petroleum Co. v. Brannan, 236 P. 
2d 279, 283. 

Wash.—Corpus Juris quoted la Oster¬ 
hout V. Peterson, 87 P.2d 987, 990. 
198 Wash. 166—Corpus Juris quot¬ 
ed la Lager v. Berggren, 60 P.2d 
99, 101, 187 Wash. 462. 

58 C.J. p 933 note 16. 

21. Colo.—American Min, Co. v. 
Himrod-Elmball Mines Co., 235 P. 
2d 804. 

Iowa—^Down v. Coffle, 16 N.W.2d 216, 
235 Iowa 162—^Brewer v. King, 237 
N.W. 608, 212 Iowa 666. 

22. Colo.—American 'M'Iti. Ca ▼. 
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and definite ones through forced or strained con- 
struction.23 The terms must be so clear that the 
court can determine what the contract is^^ and be 
able to require that the specific thing agreed to 
be done shall be done.25 A gpreater degree of cer¬ 
tainty is required in a suit in equity for specific per¬ 
formance than in an action at law for damages 
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and as against assignee and representatives of the 
contracting parties^ it is said that the requirement 
of certainty is more than ordinarily stringent.^^ 

On the other hand, absolute certainty is not re¬ 
quired reasonable certainty is necessary^s and 
sufiicient.3® While precise statement is not indis- 
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Himrod-Klmball Mines Co., 235 P. 
2d 804. 

Ill.—Adliins V. Campbell, 95 N.E.2d 
747, 342 IlLApp. 200. 

Iowa.—Down v. Coffie, 15 N.W.2d 216, 
235 Iowa 152—Oorpns Juris quoted 
In Johnstone v. Johnstone, 284 N. 
W. 379, 383, 226 Iowa 503—Brewer 
V. Kinff. 237 N.W. 508, 212 Iowa 
665. 

N.J.—St. Martin v. Roschach, 64 A.2d 
247, 2 N.J.Super. 404. 

Ohio.—Corpus Juris quoted In Beid- 
ler V. Davis, 50 N.E.2d 613, 616, 
72 Ohio App. 27. 

Okl.—Corpus Juris quoted in Sohlo 
Petroleum Co. v. Brannan, 235 P. 
2d 279, 283. 

Wash.—Corpus Juris quoted in Os- 
terhout v. Peterson, 87 P.2d 987, 
990, 198 Wash. 166—Corpus Juris 
quoted in Lager v. Berggren, 60 P. 
2d 99, 101, 187 Wash. 462. 

58 C.J. p 933 note 17. 

23. Iowa.—Corpus Juris quoted in 
Johnstone v. Johnstone, 284 N.W. 
379, 383, 226 Iowa 503. 

Ohio.—Corpus Juris quoted in Beld- 
ler V. Davds, 50 N.m2d 613, 616, 
72 Ohio App. 27. 

Okl.—Corpus Juris quoted in Sohlo 
Petroleum Co. v. Brannan, 235 P. 
2d 279, 283. 

Wash.—Corpus Juris cited in Ellis v. 
Wadleigh, 182 P.2d 49, 54, 27 Wash. 
2d 941—Corpus Juris cited in Luth¬ 
er V. National Bank of Commerce, 
98 P.2d 667, 671, 2 Wash.2d 470— 
Corpus Juris quoted in Osterhout 
V. Peterson. 87 P.2d 987, 990, 198 
Wash. 166—Corpus Juris quoted in 
Lager v. Berggren, 60 P.2d 99, 101, 
187 Wash. 462. 

58 C.J. p 933 note 18. 

24. U.S.—Cincinnati Underwriters 

Agency v. Thomas J. Emery Me¬ 
morial, C.C.A.Ohlo, 88 F.2d 506, cer¬ 
tiorari denied Thomas J. Emery 
Memorial v. Cincinnati Underwrit¬ 
ers Agency Co., 68 S.Ct. 14, 302 U.S. 
696, 82 L.Ed. 537. 

Mich.—Czeizler v. Radke, 15 N.W. 
2d 665, 309 Mich. 349. 

25. U.S.—Gulbenklan v. Gulbenklan, 

C.C.A.N.T., 147 F.2d 173, 168 A.L. 
R. 990. 

Colo.—Smith V. Des Marteau, 199 P. 
2d 1006, 119 Colo. 16. 

D.a—Crowell v. Gould, 96 P.2d 669, 
68 APP.D.C. 297. 

HL—^Leach v. Hazel, 74 N.E.2d 797, 
398 m. 33—Crocker v. Smith, 9 N. j 

E.2d 309, 366 HI. 535. I 


Ky.—Long V. Reiss, 160 S.W.2d 668, 
290 Ky. 198. 

Mich.—^McDonald v. Scheifler, 34 N. 
W.2d 573, 323 Mich. 117—Czeizler v. 
Radke, 15 N.W.2d 665, 309 Mdch. 
349. 

R.L—^St. Lawrence v. Reed, 60 A.2d 
734, 74 RL 353. 

Wyo.—Noland v. Haywood, 23 P.2d 
845, 46 Wyo. 101. 

26. Cal.—^Long Beach Drug Co. v. 
United Drug Co., 88 P.2d 698, 13 
Cal.2d 158, rehearing denied 89 P. 
2d 386, 13 Cal.2d 158—Janssen v. 
Davis, 29 P.2d 196, 219 Cal. 783— 
Pascoe V. Morrison, 25 P.2d 9, 219 
Cal. 54—Dickey v. Pattison, 207 P. 
2d 1081, 92 Cal.App.2d 659—Store 
Properties v. Neal, 164 P.2d 38, 
72 Cal.App.2d 112—Hunter v. Su¬ 
perior Court in and for Riverside 
County, 97 P.2d 492, 36 Cal.App.2d 
100 . 

Colo.—Ward v. Ward, 30 P.2d 863, 
94 Colo. 276. 

Idaho.—^Anderson v. Whipple, 227 P. 

2d 351, 71 Idaho 112. 

Ill.—Carver v. Brien, 43 N.K2d 697, 
315 HLApp. 643. 

Ind.—^Poltz V. Evans, 49 N.E.2d 358, 
113 Ind.App. 596. 

Iowa.— Corpus Juris cited in Kelley 
V. Creston Buick Sales Co., 34 N.W. 
2d 598, 601, 239 Iowa 1236. 

BAn.— Corpus Juris cited in Peoples 
Ice & Fuel Co. v. Dickey, 65 P.2d 
319, 327, 145 Kan. 351— Corpus Ju¬ 
ris quoted in Marsh v. Brown- 
Crummer Inv. Co., 23 P.2d 465, 467, 
138 Kan. 123. 

Ky.—Calhoun v. Everman, 242 S.W. 
2d 100—Warren v. Cary-Glendon 
Coal Co., 230 S.W.2d 638, 313 Ky. 
178. 

N.J.—^Alnor Const. Co. v. Herchet, 90 
A.2d 14, 10 N.J. 246. 

Ohio.—Corpus Juris quoted in Beid- 
ler V. Davis, 60 N.E.2d 613, 616, 
72 Ohio App. 27—MacLean v. Fox, 
177 N.E. 913, 40 Ohio App. 29. 

Okl.— Corpus Juris quoted in Sohlo 
Petroleum Co. v. Brannan, 235 P.2d 
279, 283. 

R.L—St. Lawrence v. Reed, 60 A.2d 
734, 74 R.L 363. 

Tex.—Witt V. McCrohan, Civ.App., 67 
S.W.2d 1127. , 

58 C.J. p 933 note 19. 

27. Elan.— Corpus Juris quoted in 
Marsh v. Brown-Crummer Inv. Co., 
23 P.2d 466, 467, 138 Kan. 123. 

Ohio.—Corpuu Juris quoted in Beid- 
; ler V. Davis, 50 N.B.2d 618, 616, 

' 72 Ohio App. 27, . , .. 
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Or.—Odell v. Morin, 5 Or. 96. 

28. Ind.—Clark v. Richardson, 51 N. 
E.2d 484, 222 Ind. 4. 

EAn.—Corpus Juris quoted in Steele 

V. Nelson, 32 P.2d 253, 256, 139 
Kan. 559—Corpus Juris quoted in 
Marsh v. Brown-Crummer Inv. Co., 
23 P.2d 465, 467, 138 Kan. 123. 

EZy.—^Long v. Reiss, 160 S.W.2d 668, 
290 Ky. 198. 

Md.—^Trotter v. Lewis, 45 A.2d 829, 
185 Md. 528. 

Mo.—Sportsman v. Halstead, 147 S. 

W. 2d 447, 347 Mo. 286. 

Wash.—Corpus Juris cited in Ellis 
V. Wadleigh, 182 .P.2d 49, 64, 27 
Wash.2d 941—Corpus Juris cited in 
Luther v. National Bank of Com¬ 
merce, 98 P.2d 667, 671, 2 Wash. 
2d 470. 

Tex.—Stevens v. Palmour, OlvApp., 
269 S.W. 1067. 

Precision of wording 

Contract need not be worded with 
logical precision or in grammatical 
and rhetorical construction.—Gibbs v. 
Meredith, 61 A.2d 77, 187 Md. 666. 

29. Kan.—Corpus Juris quoted In 
Steele v. Nelson, 82 P.2d 253, 256, 
139 Kan, 559—Corpus Juris quoted 
in Marsh v, Brown-Crummer Inv. 
Co., 23 P.2d 466, 467, 138 Kan. 128. 

Ky, —Kentucky-Pennsylvanla Oil & 
Gas Corporation v. Clark, 57 S.W.2d 
65, 247 Ky. 438. 

N.J.—^Mdelity Chemical Products 
Corp. V. Rubino, 63 A.2d 539, 1 N. 
J.Super. 184. 

Okl.—Stlnchcomb v. Stinchcomb, 246 
P.2d 727. 

58 C.J. p 933 note 22. 

sa Colo.—Mlchell v. Taylor, 169 P. 

2d 912, 114 Colo. 258. 

Kan.—corpus Juris quoted In Steele 
V. Nelson, 82 P.2d 268, 256, 139 Kan. 
559—Corpus Juris quoted In Marsh 
V. Brown-Crummer Inv. Co., 23 P.2d 
465, 467, 138 Kan. 123. 

Tex.—^Langley v. Norris, 173 S.W.2d 
454, 141 Tex. 405, 148 A.L.R. 555. 
Waah.—Corpus Juris cited in Ellis v. 
Wadleigh, 182 P.2d 49, 54, 27 Wash. 
2d 941—Corpus Juris cited in Luth¬ 
er V. National Bank of Commerce, 
98 P.2d 667, 671, 2 Wash.2d 470. 

58 C.J. p 938 note 23. 

Contracts 'hM sufflciently definite 
and certain 

Cal.—^Notten v. Menslng, 45 P.2d 198, 
3 Cal.2d 469—^Fisher v. Losey, 177 
P.2d. 834, 78. Cal.App.2d 121. 

Mass.—Eliopoulos v. Makros, 77 N.E. 
'2d 77t, 822 Mass. 485. 
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pensable^ the terms of the contract and the specific 
acts to be performed thereunder must be,*^ and it is 
sufficient if they are^^^ capable of ascertainment 
by the court with reasonable certainty®* from the 
instrument itself®^ or, according to some authori¬ 
ties, on consideration of the surrounding circum- 
stances.®5 Where the main features of a contract 
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are sufficiently definite and certain, uncertainty in 
a subsidiary part will not necessarily prevent spe¬ 
cific performance,®® since the court can make cer¬ 
tain by its decree, within reasonable limits, subor¬ 
dinate details which the contract itself did not 
state ;®7 uncertainty in a portion of the contract 
which has been waived is not fatal;®® and, if spe- 
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N.T.—Droesch Homes v. Pietros, 66 
N.T.S.2d 718, 186 Mlsc. 714—Cum¬ 
mings V. Ziterer, 63 N.T.S.2d 347. 

Ohio.—Reck v. Daley, 48 N.E.2d 879, 
72 Ohio App. 307. 

Or.—WurzweUer ▼. Cox, 6 P.2d 699, 
138 Or. 110. 

Pa.—Snyder v. Snyder, 23 Lehigh Co. 
li.J. 14, 10 Monroe L.R. 117. 

Utah.—Genola Town v. Santaauln 
aty, 80 P.2d 930, 96 Utah 88, re¬ 
hearing denied 85 P.2d 790, 96 Utah 
104. 

Wis.—^American Metal Products Co. v. 
A. Geo. Schultz Co., 267 N.W. 19, 
221 Wls. 291. 

68 C.J. p 933 note 23 [eL 

81. U.S.—^T, S. C. Motor Freight 
Lines V. Leonard Truck Lines, D.C. 
La., 67 F.Supp. 628—Neely v. Broad 
Street Nat. Bank of Red Bank, D. 
C.N.J., 16 F.Supp. 839. 

Cal.—^Ussery v. Jackson, 177 P.2d 
970, 78 CaLApp.2d 356—Store Prop¬ 
erties V. Neal, 164 P.2d 88, 72 Cal. 
App.2d 112—^Patch v. Anderson, 151 
P.2d 644, 66 CalJlLpp.2d 63. 

Fla.—Topper v. Alcazar Operating 
Co., 86 So.2d 392, 160 Fla. 421. 

GfL—Healan v. Healan, 71 S.E.2d 687, 
209 Ga. 268. 

Idaho.—Anderson v. Whipple, 227 P. 
2d 351, 71 Idaho 112—Locklear v. 
Tucker, 203 P.2d 380, 69 Idaho 84— 
Hancock v. Blklngton, 186 P.2d 494, 
67 Idaho 542—^Nolan v. Grim, 173 
P.2d 74, 67 Idaho 138. 

HI.—Toung V. Kowske, 83 N,B.2d 600, 
402 Ill. 114. 

Iowa.—^Pazawich v. Johnson, 39 N.W. 
2d 590, 241 Iowa 10. 

Md.—^Moran v. Hammersla, 62 A.2d 
727, 188 Md. 378—Joyce v. Dillon 
Properties, 29 A.2d 273, 181 Md. 
664. 

N.J.—Fountain v. Fountain, 89 A.2d 8, 
9 N.J. 668. 

Ohio.—^Tlckel v. Shock, 72 N.B.2d 164, 
80 Ohio App. 459, motion denied 72 
N.B.2d 687—Schmidt v. Malavazos, 
187 N.H. 793, 46 Ohio App. 116— 
MacLean v. Fox, 177 N.E. 913, 40 
Ohio App. 29. 

Pa.—Andrews v. Andrews, Com.Pl., 
80 Erie Co. 272—Andrews v. Armes, 
Com.Pl., 80 Erie Co. 98. 

R. L—St. Lawrence v. Reed, 60 A.2d 
784, 74 R.L 863. 

S. D.—Crawford v. Carter, 87 N.W.2d 
241, 72 S.D. 614. 

WaslL—St. Paul & Tacoma Lumber 
Co. V. Ftox, 178 P.2d 194, 26 Wash. 
2d 109—Keys v. Blltten, 161 P.2d 
989, 21 Wash.2d 504—^Thompson v. 


Weimer, 95 P.2d 772, 1 Wa8h.2d 
146. 

38. U.S.—Daniels v. Brown Shoe Co., 
C.C.A.Mass., 77 F.2d 899. 
lU.—Welsh V. Jakstas, 82 N.E.2d 63, 
401 Dl. 288. 

Md.—Kalis V. Shor, 69 A.2d 486, 193 
Md. 643—Saul v. McIntyre, 64 A.2d 
282, 192 Md. 418. 

Mo.—^Boeving v. Vandover, 218 SW. 

2d 175, 240 MoJLpp. 117. 

N.J.—^Fountain v. Fountain, 89 A.2d 
8, 9 N.J. 558. 

Utah.—Genola Town v. Santaquin 
City, 80 P.2d 930, 96 Utah 88. re¬ 
hearing denied 85 P.2d 790, 96 Utah 
104. 

Wia—Padol v. Switalski, 21 N.W.2d 
876, 248 Wls. 183. 

OompeUiiig defendant to make oholoe 
A contract is not too uncertain for 
specific enforcement merely because 
defendant la given a choice of per^ 
forming in any one of several ways 
whether formally expressed as an 
alternative contract or otherwise, 
since he may properly be ordered to 
make the choice and to perform In 
accordance therewith.—^Lost Creek 
School Tp., Vigo County v. York, 21 
N.E.2d 68, 215 Ind. 686, 127 AX.R. 
1287. 

33. Iowa.—Pazawlch v. Johnson, 89 
N.W.2d 690, 241 Iowa 10. 

Md.—(Kalis V. Shor, 69 A.2d 486, 193 
Md. 643—Saul v. McIntyre, 64 A.2d 
282, 192 Md. 413—^Moran v. Ham¬ 
mersla, 52 A.2d 727, 188 Md. 878. 
Pa.—Andrews v. Armes, Com.Pl., 80 
Erie Co. 272—Andrews v. Armes, 
Com.Pl., 30 Erie Co. 98. 

34. Pa.—Schmidt v. Steinacker, 67 
A.2d 664, 165 Pa.Super. 69. 

35. Njr.—Fidelity Chemical Prod¬ 
ucts Corp. V. Rubino, 63 A.2d 639, 
1 N.J.Super. 184, 

Prior agreement 

Where prior agreement was de¬ 
signed to continue the relations ex¬ 
isting between the parties and to de¬ 
fine the areas of competition, the 
agreement was not too vague or too 
difficult to enforce in equity since the 
prior relations of the parties which 
the agreement was to continue would 
furnish ample guide to the court— 
Caldwell-dements, Inc. v. McGraw- 
Hill Pub. Co.. 93 N.Y.S.2d 482, 197 
Misc. 691, affirmed 97 N.Y.S.2d 538, 
277 App.Dlv. 767, appeal denied 100 
N.T.S.2d 226, 277 App.Div. 974. 

Acts done in relianoe on oontraot 
A court of equity does not look 
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with favor on objections raised on 
ground of uncertainty of contract 
sought to be specifically enforced, 
after matter has advanced beyond 
stage of contract, and that which has 
been done in reliance on contract not 
only makes precise act whiOh re¬ 
mains to be done clearly ascertain¬ 
able but leaves complaining party 
without adequate remedy unless con¬ 
tract be enforced.—Crawford v. Car¬ 
ter, S.D., 62 N.W.2d 802—Crawford 
V. Carter, 37 N.W.2d 241, 72 S.D. 614. 
33i Idaho.—^Locklear v. Tucker, 208 
P.2d 380, 69 Idaho 84. 

Ind.—Corpus Juris dted ia Clark v. 
Richardson, 61 N.E.2d 484, 485, 222 
Ind. 4. 

Kan.—Corpus Juris quoted ia Marsh 
V. Brown-Crummer Inv. Co., 28 
P.2d 466, 467, 188 Kan. 123. 

Mass.—Shayeb v. Holland, 73 N.E.2d 
731, 321 Mass. 429. 

Wla—^Depies-Heus Oil Co. v. Sielaff, 
16 N.W.2d 886, 246 Wls. 86—Kar- 
rels V. Karrels, 290 N.W. 624, 234 
Wis. 44. 

68 C.J. p 983 note 24. 

Coatraot drawa by defeadaat 
Court of equity should not assist 
a party to avoid legal responsibility 
under terms of written contract 
which he drew, unless to do so would, 
in fact, be to make a new contract 
for parties, or include terms which 
parties did not Include therein.— 

I Adams v. Samuels, 76 N.E.2d 493, 82 
Ohio App. 102. 

37. -Ky.—^Long ▼. Reiss, 160 S.W.2d 
668, 290 Ky. 198. 

N.J.—Fountain v. Fountain, 89 A2d 
8, 9 N.J. 658. 

N.M.—COlcott V. Sutherland, 16 P.2d 
399, 36 N.M. 370. 

Ohio.—^Moss V. Olson, 76 N.E.2d 875, 
148 Ohio St. 626. 

Limitation on oourt’s power 
In decreeing specific performance 
of a contract against an objecting 
party, it is not, in all cases, proper 
for the court to supply agreements 
not made by the parties because por¬ 
tions of the contract so established 
by Judicial decree seems reasonable, 
particularly where no recognized 
standard prevails, by which omitted 
portions of contract can be deter¬ 
mined.—KVI, Inc., V. Doembecher^ 
167 P.2d 1002, 24 Wash.2d 943. 

38. Kan.—Corpus Juris quoted ia. 
Steele v. Nelson, 82 P.2d 253, 266, 
139 Kan. 669—Cozpns Juris quoted! 
ia Marsh v. Brown-Crummer Inv.. 
Co.. 28 P.2d 466, 467, 138 Kan. 123. 
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cific performance of a separable part is sought, un¬ 
certainty or indefiniteness in the part of the con¬ 
tract not sought to be enforced is no defense.39 
A contract is sufficiently certain to be specifically 
enforced if it can be made certain by reformation.^® 
The fact that the parties have operated under an 
indefinite contract for some time does not render 
it susceptible of specific performance after one of 
the parties elects to consider the contract at an 
end.^1 In passing on the certainty of the contract 
for the purpose of determining whether it is spe¬ 
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cifically enforceable, the time when the suit is filed 
is the decisive date, and, if the contract is certain 
at that time, specific performance will not be denied 
because of lack of certainty at a prior date.‘*2 

Particular contracts. The general rule that a 
contract must be definite and certain in order to 
warrant a decree of specific performance thereof 
has been applied to various contracts including 
option contracts, as discussed infra § 47, and con¬ 
tracts or agreements for leases,^® disposition of 
property by will,^^ adoption and heirship,^^ release 


TTy.—Singer v. Campbell, 290 S.W. 
667, 217 Ky. 830. 

39. Kan.—Corpwi Jnxls quoted in 
Steele v. Nelson, 32 P.2d 258, 256, 
139 TTa-n. 559—Coxpiis JUrls auot- 
ed in Marsh v. Brown-Crummer 
Inv. Co., 28 P.2d 465, 467, 138 Kan. 
123. 

58 C.J. P 933 note 26. 

40l Minn.—^Pettyjohn v. Bowler, 17 
N.W.2d 82, 219 Minn. 55. 

41. U.S.—Anderson & Brown Co. v. 
Anderson, CCJLIIL, 161 F.2d 974. 

42. Kaji. —Heidner v. Hewitt Chev¬ 
rolet Co.» 199 P.2d 481, 166 Kan. 
11 . 

Mo.—^Boeving v. Vandover, 218 S.W. 
2d 175, 240 MoAjpp. 117, 

Va.—^Moore v. Chesapeake & O. Ry. 
Co., 167 SJBL 351, 159 Ta. 703. 

43. IlL—Bismarck Hotel Co. v. An- 
dalman, 73 NJB3.2d 786, 331 IlLApp. 
585. 

Md.—^Beck V. Bernstein, 81 A.2d 608. 

N.J.—^Art Photo Engraving Co. v. 
Kent Parking Garage, 37 A.2d 419, 
135 •N.J.Eq. 111. 

R.I.—National Peanut Corp. v. For¬ 
rest W. Taylor, Inc., 48 A.2d 174, 
72 R.L 74. 

58 C.J. p 984 note 37. 

Contracts for lease or renewal ihwe- 
of held snidoiently c^aln 

Cal.—Pike V. Hayden, 218 P.2d 678, 
97 CaJ.App.2d 606. 

Hawaii.—^De Luz v. Ramos, 31 Ha¬ 
waii 799. 

N.Y.—Seiler v. Geier, 77 N.Y.S.2d 628, 
191 Misc. 867. 

Ohio.—^Reck v. Daley, 48 NJS3.2d 879, 
72 Ohio App. 807. 

58 C.J. p 934 note 37 [d]. 

Contracts held too indefinite or mu 
certain 

Iowa.—Damall v. Day, 87 N.W.2d 
277, 240 Iowa 665. 

Md.—Hanlon v. Levin, 179 A. 286, 
168 Md. 674. 

Ohio.—^Herley, Inc., ▼. Btarsch, 22 
N.E.2d 516, 61 Ohio App. 260. 

Pa.—^In re Cross' Estate, 179 A. 88, 
319 Pa. 1. 

Wash.—^Keys v. Klitten, 151 P.2d 989, 
j 21 Wa8h.2d 504, 


Milling or oil and gas lease 
Colo.—American Min. Co. v. Himrod- 
Kimball Mines Co., 235 P.2d 804. 

Ely.—WaiTen v. Cary-Glendon Coal 
Co., 230 S.W.2d 638, 313 Ky. 178. 
Tex.—^Fagg v. Texas Co., Com.App., 
67 S.W.2d 87. 

58 C.J. p 934 note 37 [b]. 

44. XJ.S.—Neely v. Merchants Trust 
Co. of Red Bank, C.C.A.N.J., 113 
F.2d 953, motion denied 110 F.2d 
525, certiorari denied 61 S.Ct 171, 
311 XJ.S. 705, 85 KEd. 457, rehear¬ 
ing denied 61 S.Ct. 391, 811 U.S. 
730, 85 L.Ed. 475. 

CaL—^Harris v. Larter, 97 P.2d 1035, 
36 CalApp.2d 587—^Brown v. Free¬ 
se. 83 P.2d 82, 28 CalJLpp.2d 608. 
Ga.—First NaL Bank & Trust Co. v. 
FalUgant, 67 &E.2d 473, 208 Ga. 
479. 

Ind.—Jadkson ▼. First Nat Bank & 
Trust Co. of La Porte^ 67 NJBl2d 
946, 115 In<3LApp. 313. 

Mich.—Greening v. McCambrldge, 
276 N.W. 795, 282 Mich. 135. 

Minn. —^McCarty V. Nelson, 47 N.iW. 
2d 595, 233 Minn. 362, certiorari de¬ 
nied 72 S.Ct 177. 842 U.S. 887, 96 

L.Ed.-i rehearing denied 72 S.Ct 

624, 342 U.S. 966, 96 L.Ed.- 

Mo.—Costello V, Moor^ 211 S.W.2d 
921, 857 Mo. 972. 

Mont—^Rowe v. Bggum, 87 P.2d 189, 
107 Mont 378—Sanger v. Huguenel, 
211 P. 349, 65 Mont 236. 

N.J.—White V. Risdon, 65 A.2d 308, 
140 N.J.Eq. 613—Yuritch v. Yu- 
ritch, 61 A.2d 901. 139 N.J.Bq. 439 
—Weiss V. Max, 36 A.2d 417, 184 
N.J.Eq. 554, amrmed 40 A.2d 572, 
186 N.J.Eq. 100. 

Utah,—^Ward v. Ward, 85 P.2d 635, 96 
Utah 263. 

Wash.—^Thompson v. Weimer, 95 P. 

2d 772, 1 Wash.2d 145. 

58 C.J. p 934 note 38. 

Oral contract 

<1) An oral contract to devise 
property must be certain, definite, 
and unequivocal in its terms in or¬ 
der to be specifically enforceable, 
ni.—Linder v. Potier, 100 N.K2d 602, 
409 ni. 407—Wilger v. Wilger, 98 
N.E.2d 716, 409 Ill. 58. 

Or.—Wagner v. Savage, 244 P.2d 16L 
Utah.—dark v. George, 234 P.2d 844. 
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(2) However, absolute certainty as 
to terms of such a contract is not 
exacted, but reasonable certainty is 
sufficient.—Forsberg v. Everett Trust 
& Sav. Bank, 200 P.2d 499, 81 Wash. 
2d 932. 

Agreements h^ sufficiently definite 
and certain 

(1) In general 

HI.—Fleming v. DUlon, 18 N.E.2d 910, 
370 Ill. 325, 120 A.L.R. 1218. 

Kan.—Schuler v. Rehberg, 64 P.2d 
571, 145 Kan. 176. 

Md.—^Mannix v. Baumgardner, 42 
A.2d 124, 184 Md. 600. 

Mich.—Woods v. Johnson, 258 N.W. 

257, 266 Mich. 172. 

58 C.J. p 934 note 88 [b]. 

(2) An agreement under which 
third person took minor child and 
agreed to provide for her temporal 
wants and make her the third per¬ 
son’s sole heir and infant's father's 
agreement that he would not induce 
or cause the infant to leave the law¬ 
ful custody of the third person were 
sufficiently definite and certain to au¬ 
thorize court of equity to decree spe¬ 
cific performance on the third per¬ 
son's failure to carry out the con¬ 
tract relating to the making of will 
in favor of the infant.—Chambers v. 
Byers, 199 S.E. 898, 214 N.C. 378. 

(8) An alleged oral contract that 
plaintiff “would receive” certain real¬ 
ty on death of survivor of decedent 
and his wife if plaintiff would lend 
decedent amount necessary to enable 
decedent to purchase such realty was 
sufficiently certain to authorize spe¬ 
cific performance without designat¬ 
ing acts to be performed by decedent 
in making transfer to plaintiff.— 
Adams v. Moberg, 205 S.W.2d 563, 
356 Mo. 1175. 

45. Cal.—Erickson v. Geranson, 11 
P.2d 907, 123 Cal.App. 675. 

Idaho.—^Bedal v. Johnson, 218 P. 641, 
37 Idaho 359. 

Ill.—Winkelmann v. Winkelmann, 
178 N.E. 118, 345 Ill. 566. 

Minn.—^McCarty v. Nelson, 47 N.W. 
2d 595, 233 Minn. 362, certiorari 
denied 72 S.Ct. 177, 842 U.S. 887, 96 

L.Ed.-rehearing denied 72 S.Ct. 

624, 342 U.S. 956, 96 LJBld.-w 
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of a distributive share,personal services, man- 
ufacture,^^ building or construction,^® cutting trees 
and sawing them into lumber,®® continuous acts,®i 
the formation of a corporation,®® the issuance of 
stock,®® or the sale, purchase, delivery, or trans¬ 
fer of personal property.®^ Also, the rule applies 
to an agreement to allow or permit redemption®® 
or not to enter into any organization in the same 
line of business in certain territory whereby the in¬ 
terests of a named company will be interfered 
with.®® 


b. Contracts for Sale or Conveyance of Beal 
Property 

A contract for the sale or conveyance of real prop, 
erty must bo definite, certain, and unambiguous in its 
essential and material terms and provisions before a 
court of equity will decree its specific performance. 

A contract for sale, mortgage, or conveyance of 
real property or interest therein under the author¬ 
ities must be definite, must be certain,®^ and must 


46. HI,—Lons V. IiOnsr, 9 N.B. 247, 

118 Ill. 638. 

47- Ind.—^Ryan v. Summers, 142 
K.B. 879, 81 Ind.App. 225. 

58 C.J. p 934 note 41. 

48- ni.—Wollensak v. Brlgr^TS, 20 
IlLApp. 50, a.fflrmed 10 N*.!!. 23, 

119 Ill. 453. 

58 C.J. p 935 note 42-. 

49. Md.—Peoples Drusr Stores v. 
Fenton Realty Corp., 62 A.2d 273, 
191 Md. 489. 

ir.J.—D1 Cataldo v. Harold Corp., 83 
A.2d 646. 16 N.J.Super. 471. 

68 C.J. p 936 note 43. 

50. Miss.—^Bomer v. Canaday, 30 So. 
638, 79 Miss. 222, 89 Am.S.R. 693, 
65 L..R.A. 328. > 

51. Ohio.—Columbus, etc., R. Co, v. 
Ohio Southern R. Co., 1 Ohio Cir.Ct. 
276, 1 Ohio Clr.Dec. 161. 

68 C.J. p 936 note 45. 

BA Mo.—Loewenber^ ▼. De Volgue, 
123 S.W. 99, US Mo.App. 710. 

58 C.J. p 936 note 46. 

63. Mass.—^Youngr v. Tltcomb, 167 
N.JSL 286, 268 Mass. 18. 

54. H.S.—^EUls V. Treat, Alaska, 236 
F. 120, 149 C.C.A. 330. 

58 C.J. p 935 note 48. 

55w Martin v. Bank of San 

Jose, 277 P. 197, 98 Cal.App. 390. 
Qa.—^Dowling: v. Doyle, 102 S.E1 27, 
149 Ga. 727. 

66- Or.—^Feenaugrhty v. Beall, 178 P. 
600, 91 Or. 654. 

67. Ariz.—Carley v. Lee, 119 P.2d 
236, 58 Ariz. 268. 

Cal.—^Berven v. Miller, 194 P.2d 80, 
86 Cal.App.2d 39—^Boro v. Ruzlch, 
137 P.2d 61, 68 CalA.pp.2d 535— 
Laugrharn v. Bryant, 43 P.2d 312, 
5 Cal.App.2d 721. 

Colo.—^Mestas v. Martini, 155 P.2d 
161, 118 Colo. 108. 

Conn.—Sidor v. Kmvec, 66 A-2d 812, 
135 Conn. 571. 

Fla.—Chaney v. Brown, 29 So.2d 
209, 158 Fa. 489—^La Mar v. Lech- 
lider, 185 So. 833, 136 Fa. 703. 
Idaho.—Johnson v. Flatness, 211 P.2d 
769, 70 Idaho 87. 

Ill.—^Thomas v. Pope, 43 N.E!.2d 1004, 
880 HI. 206—Daytona Gables De¬ 
velopment Co. V. Glen Fora Inv. 
Co. 178 N.JBI 107, 345 Hh 871—Ad¬ 


kins V. Campbell, 95 N.B.2d 747, 842 
H1.APP. 200. 

Ky.—^Murphy v. Kjoll Grocery Co., 226 
S.W.2d 466, 311 Ky. 770. 

Md.—Naughton v. Clubb, 62 A.2d 739, 
188 Md. 374—Soehnlein v. Pum- 
phrey, 37 A.2d 843, 183 Md. 834— 
Applesteln v. Royal Realty Corp., 
23 A.2d 684, 180 Md. 274. 

Mo.—Sportsman v. Halstead, 147 S. 

W.2d 447, 347 Mo. 286. 

Mont—Reeves v. Littiefleld, 54 P.2d 
879, 101 Mont 482. 

H.J.—^D1 Cataldo v. Harold Corp., 83 
A.2d 545, 15 N.J.Super. 471—Choras 
V. Investment Building & Loan 
Ass'n of Newark, Ch., 36 A.2d 86. 
OkL—Hawkins v. iWright, 226 P.2d 
957, 204 OkL 65. 

Pcu—Schmidt v. Steinacker, 67 A2d 
664, 165 PaSuper. 69. 

Tex.—Wilson v. Fsher, 188 S.W.2d 
150, 144 Tex. 63—^B!rancls v. Thom¬ 
as, 106 S.W.2d 267, 129 Tex. 679— 
Fsher v. Wilson, CivApp., 185 
S.W.2d 186, affirmed 188 S.W.2d 
160, 144 Tex, 58. 

Va.—^Mann v. Mann, 165 S.B. 622, 169 
Va. 240. 

Wash,—^Hubbell v- Ward, 246 P.2d 
468. 

W.Va.—^Brecker v. Breaker, 193 S.B. 
439, 119 W.Va. 298—Spradling v. 
Spradling, 190 S.B. 637, 118 W.Va. 
308. 

58 C.J. p 933 note 27. 

Beyond reasonable doubt 
For specific performance of a con¬ 
tract for sale of realty, there is de¬ 
manded that degree of certainty and 
definiteness which leaves in the mind 
of the chancellor or court no reason¬ 
able doubt as to what the parties in¬ 
tended and no reasonable doubt of 
speciflc thing equity is to compel to 
be done.—^Bates v. Dennis, 203 S.W.2d 
928, 30 Tenn.App. 94. 

Contracts held sufficiently definite 
and certain 

(1) In general. 

TJ.S.—U. S. V. City of New York, 
C.C.AN.T., 181 P.2d 909, certiorari 
denied City of New York v. U. S., 
63 S.Ct. 868, 818 U.S. 78L 87 L.Ed. 
1149. 

Ala—Alabama Water Co. v. City of 
Anniston, 135 So. 585, 223 Ala 355. 
Ark.—^Hastings v. Westfall, 110 S.W. 
2d 513, 194 Ark. 1139. 
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Cai.—^King V. Stanley, 197 P.2d 321, 
82 Cal.2d 584—Janssen v. Davis, 29 
P.2d 196, 219 CaL 783—Boro v. Ru- 
zich, 137 P.2d 51, 68 Cal.App.2d 635 
—^MacFarland v. City of Los An¬ 
geles, 30 P.2d 531, 137 CalApp. 415. 
Colo.—^Dominion Oil Co. v. Lamb, 149 
P.2d 660, 112 Colo. 420. 

Fla—Sperling v. Davie, 41 So.2d 318. 
HI.—^Lewis V. McCreedy, 38 N.B.2d 
170, 378 HI. 264, 138 AL.R. 198. 
Idaho.—Nolan v. Grim, 173 P.2d 74, 
67 Idaho 138. 

Ind.—Clark v. Richardson, 61 N.E.2d 
484, 222 Ind. 4. 

Mo.—^Drake v. Hicks, 249 S.W.2d 358 
—^Henleben v. Elrause, 209 S.W.2d 
888—^Rayburn v. Atkinson, 206 S. 
W.2d 612—Herzog v. Ross, 196 S. 
W.2d 268, 866 Mo. 406, 167 AL.R. 
407—Schweizer v. Patton, 116 S.W. 
2d 39. 

N.Y.—^Droesch Homes v. Fetros, 66 
N.Y.S.2d 718, 185 Misa 714. 

Ohio.—Metz v. Betzner, 67 N.B.2d 
661, 77 Ohio App. 320, appeal dis¬ 
missed 67 N.H2d 860, 146 Ohio St 
700. 

Okl.—Swisher v. Clark, 209 P.2d 880, 
202 Okl. 25. 

Tenn.—Pence v. Archer, 234 S.W.2d 
820, 191 Tenn. 385. 

Tex.—Langley v. Norris, 173 S.W.2d 
•454, 141 Tex. 405, 148 AL.R. 555. 

68 C.J. p 933 note 27 [c]. 

(2) The insertion of clause in 
printed form of written memorandum 
for sale of land and house being built 
thereon, requiring vendor to furnish 
an abstract showing merchantable 
title or policy of title insurance and 
to notlfir purchaser of completion of 
house and to close deal within ten 
days thereafter, did not render con¬ 
tract too indefinite to permit speci¬ 
flc performance thereof.—Foltz v. 
Bvans, 49 N.B.2d 358, 118 Ind.App. 
696. 

(3) Co'ntract for sale of mortgaged 
realty was not too uncertain to be 
the subject of speciflc performance 
because of provision that, should It 
be impossible for vendors to pay off 
existing mortgage at a '"reasonable 
charge,*"' purchasers' deposit should 
be returned and agreement declared 
void, since a "reasonable charge” 
means a "fair price** or "fair valua- 
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be iinambiguousSS in its essential and material 
terms and provisions'^ before a court of equity 
will decree its specific performance. This is true 
regardless of whether the contract is oral®® or 
in writing.®! Reasonable certainty is all that is 
required ;®2 and the contract need not provide for 
every collateral matter or every possible contin¬ 
gency which might arise with respect to the trans¬ 
action.®® The contract is sufficiently definite if, 
and only if, the obligations of each of the parties 
can be determined from the instrument without aid 
of parol testimony as to the parties* intentions.®^ 
Moreover, uncertainty in the contract may be re¬ 
moved, so as to permit specific performance, by 
construction,®® as by a long-continued practied 
construction by the parties,®® by parol evidence,®^ 
or by performance by plaintiff®® to the satisfaction 
of defendant,®® although the mere fact of part per¬ 
formance will not of itself render enforceable by 
specific performance an oral contract void for un¬ 


certainty.^® The fact that a party may not have 
performed some provisions of the contract cannot 
properly be urged to show that the contract is in¬ 
definite and xmcertain.7! 

§ 32. —— Parties 

In order to authorize specific performance, the con¬ 
tract must be reasonably certain as to the parties 
thereto. 

In order to authorize a court of equity to compel 
specific performance thereof, a contract must be 
reasonably^® certain as to the parties thereto.^® 

§ 33. -Subject Matter 

In order that it may be specifically enforceable, a 
contract must be reasonably definite and certain as to 
Its subject matter. 

Before a contract will be specifically enforced it 
must be reasonably^® definite and certain as to its 


tlon.*'—Rankin v. Compton, 50 A.2d 
642, 189 N.J.E]q. 889. 

58. Md.—Applesteln v. Royal Realty 
Corp.. 23 A.2d 684, 180 Md. 274. 

Tex.—GBYancls v. Thomas, 106 S.W. 

2d 257, 129 Tex. 579. 

68 C.J. p 984 note 28. 

Oontzacte held not too amhigtions 
to be specifically enforced. 

Ala.—Mlngre v. Green, 68 So. 881, 
176 Ala. 848. 

Mo.—Henleben v. Krause, 209 S.W.2d 

888 . 

N.Y.—^Leibowltz v. Buck, 96 N.T.S.2d 
•656, 276 App.Div. 1026. 

59. Tenn.—^Parsons v. Hall, 199 S.W. 
2d 99, 184 Tenn. 868. 

Wash.—Woodruff v. Coate, 80 P.2d 
555, 195 Wash. 201. 

58 C.J. p 984 note 29. 

60. Colo.—^Mestas v. Martini, 165 P. 
2d 161, 118 Colo. 108. 

Pl€U—Womack v. Madison Drugr Co., 
20 So*.2d 256, 165 Fla. 885. 

Idaho.—Johnson v. Flatness, 211 F.2d 
769, 70 Idaho 37. 

HI.—-Wllger V. Wilder, 98 N.B.2d 716, 
409 m. 58—^Thomas v. Pope, 48 N. 
B.2d 1004, 380 HI. 206—Williams v. 
Corcoran, 178 N.B. 848, 846 HI. 105. 
Kan.—'Peterson v. BAgraman, 176 P. 

2d 118, 162 Kan. 222. 

Mo.—Sportsman v. BAlstead, 147 S. 

W.2d 447, 847 Mo. 286. 

Neb.—^Baker v. Heavrln, 29 N.W.2d 
875, 148 Neb. 766. 

N.J.—Choras v. Investment Building 
& Hoan As8*n of Newark, Ch., 36 

A. 2d 86. 

Or.—^Losey v. O'Hair, 88 P.2d 493, 160 
Or. 63. 

Va.—^Roane v. Roane, 67 S.B.2d 906, 
198 Va. 18—Truslow v. Ball, 186 S. 

B. 71, 166 Va. 608—^Mann v. Mann, 
165 S.B. 622, 159 Va. 240. 

58 C.J. p 984 note 80. . 


Necessity of writing see infra 5 38. 
Parol contracts held snfllciently cer¬ 
tain 

Mo.—Sportsman v. Halstead, 147 6. 

W.2d 447, 347 Mo. 286. 

Tenn.—Black v. Black, 202 S.W.2d 
659, 185 Tenn. 23. 

58 C.J. p 984 note 30 [aj. 

61. Fla—Florida Bank & Trust Co. 
at West Palm Beach v. Field, 25 
So.2d 663, 157 Fla 261. 

Ga—^Irvln v. Locka 38 S.EL2d 289, 
200 Ga 675. 

Kan.—^Peterson v. Hagaman, 176 P. 

2d 118, 162 Kan. 222. 

Md.—Applesteln v. Ro 3 ral Realty 
Corp., 23 A.2d 684, 180 Md. 274. 

58 C.J. p 934 note 31. 

Uemoranda or written contracts held 
sufflclenUy definite and certain 
Mich.—Czelzler v. Radke, 16 N.W.2d 
665, 309 Mich. 349. 

68 C.J. p 934 note 81 [a]. 

62. N.J.—^McKinney v. Muir, 42 A.2d 
582, 136 N.J.Bq. 486, affirmed 46 

A. 2d 61, 137 N.J.Bq. 688. 

63. HI.—Welsh V. JaJkstas, 82 N.R2d 
63, 401 Ill. 288. 

64. Ohio.—Adams v. Samuela 75 N. 

B. 2d 493, 82 Ohio App. 102. 

Pa—^Russell v. Robertson, Com.Pl., 
47 Liack.Jur. 173, 8 Monroe L.R. 106. 
Tex.—J’oplin v, NYstel, ClvA.pp., 212 
S.W.2d 869. 

65. CaL—^Blsno v. Herzberg, 170 P. 
2d 973, 75 Cal.App.2d 235. 

66. Ind.—Jackson v. First Nat. Bank 
& Trust Co. of La Porte, 67 N.B.2d 
946, 115 Ind.App. 313. 

N.T.—^Fagan v. Ulrich, 162 N.Y.S. 
87, 166 App.Div. 342, affirmed 119 
N.B. 1042, 222 N.Y. 696. 

67. Ind.—Clark v. Richardson, 51 
NJSlZd 484, 222 Ind. 4. 
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68. Ga—^Redmond v. Sinclair Refin¬ 
ing Co., 51 SJS.2d 409, 204 Ga 699. 

Kan.—Schuler v. Rehberg, 64 P.2d 
571, 146 Kan. 176. 

69. Okl.—Miller v. Roberts. 282 P. 
1104, 140 Okl. 271. 

70. Colo.—Mestas v. Martini, 166 P. 
2d 161, 118 Colo. 108. 

Oral contracts partly performed gen¬ 
erally see infra 5§ 52-61. 

71. U.S.—^Merten v. Fertig, C.C.A. 
Iowa 281 F. 908. 

72. Ky.—K e n t u c k y-Pennsylvanla 
Oil & Gas Corporation v. Clark, 67 
S.W.2d 66, 247 Ky. 438. 

58 C.J. p 935 note 51. 

73. Ala—^Jones v. McCown, 39 So. 2d 
14, 251 Ala 581. 

CaL—Cisco v. Van Lew, 141 P.2d 488, 
60 CaLApp.2d 575. 

Fla—^Florida Bank & Trust Co. at 
West Palm Beach v. Field, 25 So. 2d 
663, 157 Fla 261—Collins v. Mtna. 
Ins. Co., 138 So. 369, 103 Fla 848. 
Gsl —Cashin v. Markwalter, 67 S.BL 
2d 226, 208 Ga 444. 

Okl.—Hawkins v. Wright, 226 P.2d 
957, 204 OkL 55. 

58 C.J. p 985 note 52. 

Contracts held too Indefinite 
Ga—Cashin v. Markwalter, 67 S.B.2d 
226, 208 Ga 444. 

58 C.J. p 985 note 52 [b]. 

Contract htid snlllclently definite 
Mich.—Tafoya v. Bnciso, 27 N.W.2d 
537, 818 Mich. 226. 

58 aJ. p 935 note 52 [dj. 

74. Ky. —^K e n t u c k y-Pennsylvania 
Oil & Gas Corporation v. Clark, 57 
S.W.2d 65, 247 Ky. 438. 

58 C.J. p 935 note 53. 

If there is no difficulty in identify¬ 
ing the property, specific perform¬ 
ance cannot be defeated for insuffi- 
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subject matter the subject matter must be, and biguity has been removed or cured by Ae parties, 

it is sufficient if it is, described so that it may be a court of equity will not decree specific perform- 

aided and made definite by such extrinsic evidence ance of a contract for the sale, exchange, or con- 

as is admissible for such purpose.^® veyance of land or an interest therein unless the 

contract designates or describes the land with defi- 
Real property. Except where uncertainty or am- niteness and certainty^® or furnishes or refers to 


ciency of description.—Duckworth ▼. 
Routt, 45 S.W.2d 848. 242 Ky. 30. 

7B, Ala.—clones v. McCown, 39 So.2d 
14. 251 Ala. 581. 

Cal.—Cisco V. Van Lew, 141 P.2d 433. 
50 Cal.App.2d 675—Rlttigstein v. 
Diirnan. 9 P.2d 856. 122 Cal.App. 
357. 

Fla.—^Edmun Realty Corp. v. Reams. 

28 >So.2d 834. 158 Fla. 658. 

Ga.—O’Rear v. Lamb. 22 S.E.2d 74. 
194 Ga. 455—^Loewus v. Eskridge 
& Downing, 165 S.E. 576. 175 Ga. 
456. 

Mass.—Hurley v. Brown, 98 Masa 
545. 96 Am.D. 671. 

1T.J.—AJnor Const. Co. ▼. Herchet. 
90 A.2d 14. 10 N.J. 246—White v. 
Risdon. 66 A2d 308. 140 KLEq. 
613—Turitch v. Yuritch, 61 A.2d 
901, 139 N.J.Eq. 439—Choras v. In¬ 
vestment Building & Loan Ass'n of 
Newark, Ch., 36 A.2d 86. 

Pa.—^Russell v. Robertson. Com.PL. 
47 Lack.Jur. 173, 8 Monroe L.R. 
105. 

Wash.—Osterhout v, Peterson, 87 P. 

2d 987, 198 Wash. 166. 

68 C.X p 935 note 54. 

CTostracts held suffloleiLt^ deflnite 
and oextaln as to subject matter 
Ga.—Star Laundry Co. v. May Dry 
Cleaning Co., 166 S.E. 655. 176 Ga. 
34. 

Mo.—^Boeving v. Vandover, 218 S.W. 

2d 175, 240 Mo.App. 117. 

Or.—^Tiggelbeck v. Russell, 213 P.2d 
156. 187 Or. 554. 

Wis.—^Peper v. Eveland, 272 N.W. 11, 
224 Wis. 267. 

58 C.X p 935 note 63 [aj. 

76. Ga.—Star Laundry Co. v. May 
Dry Cleaning Co.. 166 S.E. 655. 176 
Ga. 34. 

Md.—Kalis v. Shor. 69 A.2d 486. 193 
Md. 643. 

N.T.—Roberts v. Fulmer, 99 N.T.S.2d 
187. reversed on other grounds 91 
N.T.S.2d 194. 275 App.Div. 990. re¬ 
versed on other grounds 93 N.E.2d 
846. 301 N.Y. 277, reargument de¬ 
nied 95 N.R2d 825, 801 N.Y. 778. 
Tenn.—^Bates v. Dennis. 203 S.W.2d 
928, 30 TennA-pp. 94. 

Pe scrl p t loiL In off ear 
A continuing offer by prospective 
purchasers to purchase residence and 
furnishings, with a description of 
the furnishings, and prospective pur^ 
chasers* and prospective vendors’ in¬ 
structions to escrow holder concern¬ 
ing the sale constituted a single 
agreement of the parties, and. there¬ 
fore uolt for specific performance by 
prospective purchasers would lie 


even though Instructions did not con¬ 
tain a description of the furnishings, 
since offer could be looked to for the 
description.—Thompson v. Walsh, 
172 P.2d 745. 76 CalApp.2d 188. 

77- Fla—Harvey v. Hayes, 71 ®o. 

282, 71 Fla. 346. 

68 C.X p 935 note 56. 

Furdhases satisfied with title 

Uncertainty of description in deed 
to vendor did not relieve vendor of 
obligation specifically to perform 
agreement to sell land under the 
same description, where purchaser 
was satisfied with vendor’s title.— 
ALdea v. Kotyk. 9 N.W.2d 840, 305 
Mich. 657. 

Besmrvation of zight to insert de- 
soKlptioa. 

Reservation, by language of con¬ 
tract omitting description of prop¬ 
erty to be purchased, of right to In¬ 
sert the legal description later es¬ 
tablished consent of both parties to a 
later insertion of legal description, 
and vendor by entering into such 
contract was thereby estopped to as¬ 
sert that lack of legal description 
precluded specific performance of 
contract,—Schmalzer v. Jamnik. 96 
N.E.2d 347. 407 Ill. 236. 

TaUiig of possession 

(1) Uncertainty of description may 
be cured, so as to render the contract 
specifically enforceable, by the pur¬ 
chaser’s taking or being put in pos¬ 
session of the property. 

N.M.—Colcott V. Sutherland, 16 P. 

2d 899, 36 N.M. 370. 

S.D.—Crawford v. Carter. 52 N.W.2d 

302. 

58 C.X p 935 note 56 Ca] (2). 

(2) Contract for sale of land of 
which purchaser took possession by 
clearing the land of brush could be 
specifically enforced even though 
contract did not name county and 
state in which the land was located. 
—Stephens v. Nelson, 221 P.2d 620, 37 
Wash.2d 28. 

(3) On the other hand, contreict for 
sale of fifteen acres of a larger tract 
of approximately twenty aores of 
land could not be specifically en¬ 
forced. notwithstanding purchasers 
had been placed In possession of 
some land where one boundary line 
had not been agreed on between the 
parties.—^Tlckel v. Shock. 72 N.E.2d 
164, 80 Ohio App. 469. motion denied 
72 N.R2d 687. 

Sabsequent agxeemmit on location 
of boundary line was sufficient.— 
Knox T. Kaelber, 46 A2d 614, 137 
N.JKa 494, affirmed 65 A.2d 63, 140 
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N.XEq. 698—Schwartz v. Munson, 
121 A 619, 94 N.XEq. 764. 

Partial performance 
Where a contract for the sale of 
land is sought to be specifically en¬ 
forced, a faulty description of the 
land is no defense where such de¬ 
scription was so aided by other parts 
of the contract and a partial perform¬ 
ance thereof as to furnish sufficient 
means of identifying the land.— 
Spires v. Price, Tex.CivAppw, 159 S. 
W.2d 137. 

OmlssioiL supplied by answer 
An agreement for sale of apart¬ 
ment house describing property by 
street address, without indicating in 
what city, county, or state the prop¬ 
erty was situated, was not so uncer¬ 
tain as to preclude specific perform¬ 
ance thereof where defendant’s an¬ 
swer supplied the omission.—John¬ 
son V. Jones. 164 P.2d 898, 109 Utah 
92. 

78. Arts.—Carley v. liCe, 119 P.2d 
286. 58 Arlz. 268. 

Fla.—Florida Bank & TVust Co. at 
West Palm Beach v. Field, 25 So.2d 
668. 157 Fla. 261. 

Ga.—Cashln v. Markwalter. 67 S.E.2d 
226, 208 Ga. 444—^Malone v. Klaer, 
46 S.E.2d 495, 203 Ga. 291—Wash¬ 
ington Mfg. Co. V. Wlckersham, 40 
S.E.2d 206. 201 Ga. 635—Sykes v. 
Reeves. 24 S.EL2d 688, 195 Ga. 687. 
HL—Thomas v. Pope, 43 N.E.2d 1004, 
380 IlL 206—^People ex rel. Beedy 
V. Regnler, 87 N.E.2d 186, 377 Ill. 
562—^Daytona Gables Development 
Co. V. Glen Flora Inv. Co., 178 N.E. 
107, 346 HI. 871—Holm v. Lynd. 176 
N.E. 67. 343 IlL 645—Lamprecht v. 
Gedda, 32 N.E.2d 955, 309 ULApp. 
197. 

Mass.—Hurley v. Brown, 98 Masa 
646, 96 Am.D. 671. 

N.J.—Alnor Const. Co. v. Herchet, 90 
A2d 14. 10 N.J. 246. 

Ohio.—Schmidt v. Weston, 82 N.E.2d 
284, 150 Ohio St 293. 

Okl.—Hawkins v. Wright, 226 P.2d 
957, 204 OkL 55. 

Pa.—Andre v. Andre. 187 A, 321. 123 
Pa.6uper. 697—Vale v. Fenshaw. 
Com.PL, 4 Fay.L.J. 264—^Burstin v. 
Buck. Com.Pl.. 90 Pittsb.Leg.X 354. 
RI.—Sorel ▼. Miller, 53 A2d 332, 78 
RL 16. 

Tex.—Wilson v. Fisher. 188 S.W.2d 
160, 144 Tex. 63—Dorsey v. Tem¬ 
ple. Civ.App.. 108 6.W.2d 987, error 
dismissed—O’Herin v. Neal, Civ. 
App.. 56 S.W.2d 1106, error refused. 
Wash.—Woodruff v. Coate, 80 P.2d 
556, 195 Wash. 20L 
68 CJ*. p 935 note 67. 
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means or data by which it can be identified and lo- ( cated with certainty*^® by the aid of admissible ex- 


Clearness 

Specific performance of a contract 
for the sale of land will not be de¬ 
creed unless the subject matter of 
the sale is clearly identified in the 
contract.—Ogletree v. In^rram & Le 
Grand Lumber Co., 69 S.R2d 723, 208 
Ga. 855—Wardlaw v. Wardlaw, 184 
6.E. 873, 182 Ga. 209—-58 GJ. p 935 
note 57 [b]. 

KeasonaTsle certainty is 

(1) Necessary. 

Conn.—^Foster v. Civale, 58 A.2d 520, 
184 Conn. 469. 

Tex.—^B^sher v. Wilson, Civ.App., 185 
S.W.2d 186, affirmed 188 S.W.2d 150, 
144 Tex. 53. 

58 C.J. p 935 note 67 [a] (1). 

(2) Sufficient. 

Conn.—^McMahon v. Plumb, 92 A 
118, 88 Conn. 547. 

Ga.—Ogletree v. Ingram & LeGrand 
Lumber Co., 69 S.E.2d 723, 208 Ga. 
855. 

Md.—Neuland ▼. Milllson, 53 A2d 
568, 188 Md. 694—^Brockmeyer v. 
Norris. 10 A2d 826, 177 Md. 466— 
Loughran v. Ramsburg, 197 A 804, 
174 Md. 181. 

N.J.—Matlack v. Arend, 63 A2d 812, 
2 N.J.Super. 819. 

Description or designation held suffi¬ 
ciently definite and certain 

(1) In general. 

Ga.—Silverman v. Alday, 38 S.E.2d 
419, 200 Ga. 711. 

Ind.—^Beerbower v. Garman, 75 N.R 
2d 556, 117 Ind.App. 667. 

Md.—^Loughran v. Hamsburg, 197 A 
804, 174 Md. 181. 

N-J.—McKinney v. Muir, 46 A2d 51, 
187 N.J.Eq. 583—McKinney v. Muir, 
42 A2d 582, 136 N.J.Eq. 486, af¬ 
firmed 46 A2d 51, 137 N.J.Eq. 583. 
Pa.—Andre v. Andre, 187 A 321, 123 
Pa.Super. 597—^Russell v. Robert¬ 
son, Com.Pl., 47 Lack.Jur. 173, 8 
Monroe L.R 105. 

Tenn.—Richardson v. Bristol Land 
& Improvement Co., 1 Tenn.App. 
671. 

Tex.—Sanderson v. Sanderson, 109 S. 
W.2d 744, 130 Tex. 264—Abbott v. 
Adams, Civ.App., 248 S^W.2d 514. 
Wash.—^Bingham v. Sherfey, 234 P. 

2d 489, 38 Wash.2d 886. 

58 C.J. p 985 note 57 [e3. 

(2) Contract to devise "one-half 
of the house and lot on (named) 
Street, where they now live" de¬ 
scribed property sufficiently to be 
specifically enforceable.—^Brewer v. 
Mackey, 171 S.E. 278, 177 Qau 818. 

(8) A reference to realty, agreed 
to be sold, as '"my farm" In vendor's 
receipt for first payment, sufficiently 
described property to warrant decree 
for specific perfqrmance of contract, 
where vendor owned only one fahn 
and parties knew what farm was in¬ 


tended.—Suchan v. Swope, 53 A2d 
116, 357 Pa. 16. 

Description or designation held too 
vague. Indefinite, uncertain, or 
ambigtious 

(1) In general. 

Pla.—^Edmun Realty Corp. v. Kearns, 
28 So.2d 834, 158 Fla. 558. 

Ga.—Smith v. Wilkinson, 67 S.B.2d 
698, 208 Ga. 489—^Martin v. Oak- 
hurst Development Corp., 29 S.E. 
2d 179, 197 Ga. 288—Wardlaw v. 
Wardlaw, 184 S.E. 873, 182 Ga. 209 
—^Bacon v. Bacon, 167 S.B. 107, 176 
(3a. 191. 

IlL—Daytona Gables Deveolpment 
Co. V. Glen Flora Inv. Co., 178 N. I 
E. 107. 345 Ill. 371—Holm r. Lynd. 
176 N.B. 57. 843 DL 645. 

Ky.—^Blair v. Ciombs, 156 S.W.2d 465, 
288 Ky. 428. 

N.J.—Alnor Const. Co. v. Herchet, 90 
A2d 14. 10 N.J. 246. 

Pa.—Vale v. Fenshaw, ComPL, 4 
Fay.L.J. 254—Rice v. Snyder, Com. 
PI., 51 Lanc.L.Rev. 827. 

RL—^Pelletier v. Bozoian, 56 A2d 
177, 73 R.L 332. 

Tenn.—^Bates v. Dennis, 208 S.W.2d 
928, 30 TennApp. 94. 

Tex.—OHerin v. Neal, CivApp., 56 
S.W.2d 1105, error refused. 

W.Va.—Brecker v. Brecker, 198 SJffi. 

439, 119 W.Va. 298. 

58 C.J. p 935 note 57 [d]. 

(2) "All land, buildings and ma¬ 
chinery located on property on west 
side of Georgia Railroad tracks in 
City of Washington, Georgia."— 
Washington Mfg. Co. v. Wickersham, 
40 S.E.2d 206, 201 (3a. 685. 

(3) "My property.”—Crandall v. 
Smith, 15 N.T.S.2d 488, 172 Mlsc. 92. 

(4) Contracts describing property 
by street number, without designat¬ 
ing city, county, or state. 

Ga.—^Molton v. Woodruff, 165 S.E. 59, 
175 Ga. 168. 

Tex.—Fisher v. Wilson, CivApp., 185 
S.W.2d 186, ajarmed 188 S.W.2d 150, 
144 Tex. 53. 

79. (3a.—Blumberg v, Nathan, 8 S. 

E.2d 374, 190 (3a. 64. 

Ill.—Thomas v. Pope, 43 N.E.2d 1004, 
380 Ill. 206—Crocker v. Smith, 9 N. 
E.2d 309, 366 HI. 535—Daytona Ga¬ 
bles Development Co. v. Glen Flora 
Inv. Co., 178 N.B. 107, 345 HL 371 
—Lamprecht v. Gedda, 32 N.E.2d 
965, 809 I11.APP. 197. 

Ky.—Blair v. Combs, 166 S.W.2d 466, 
288 Ky. 428. 

Mo.—^Herzog v. Ross, 196 S.W.2d 268, 
356 Mo. 406, 167 AL.R. 407. 

Neb.—^Beard v. Morgan, 10 N.W.2d 
253, 143 Neb. 508. 

Or.—Garnet v. Ck)op, 185 P.2d 670, 182 
Or. 78. 

Pa.—In re Frederick's Estate, 41 A 
2d 69, 166 Pa.Super. 647—Andre v. 
Andre, 187 A 321, 128 Pa.Super. 
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697—Vale v. Fenshaw, Com.Pl., 4 

Fay.L.J. 254—Traub v. Hartung, 

Com.Pl.. 42 Sch.Leg.Rec. 162. 

Tenn.—^Richardson v. Bristol Land & 

Improvement Co., 1 Tenn.App. 671. 
Tex.—Spires v. Price, Civ.App., 159 

S.W.2d 137. 

58 C.J. p 936 note 58. 

SelectloiL by graator or agent 
Cal.—Twlsselmann v. Cohn, 136 P. 

2d 33, 57 Cal.App.2d 987. 

58 CJ. p 936 note 58 [c]. 

Selection by puxohas^ 

Va.—Shirley v. Van Every, 167 S.E. 

345, 169 Va. 762. 

Survey 

A description In contract for sale 
of land may be sufficient to author¬ 
ize specific performance of the con¬ 
tract although contract necessarily 
contemplates a survey to prepare a 
more complete description.—Neuland 
V. Mlllison. 53 A2d 568, 188 Md. 594 
—^Loughran v. Ramsburg, 197 A 804, 
174 Md. 181. 

Omission of town* county, and state 

(1) Fact that town, county, and 
state were not mentioned in descrip¬ 
tion of property agreed to be con¬ 
veyed is not fatal to specific per¬ 
formance, since inference is that 
property was located where instru¬ 
ment was dated.—Wurzweiler v. Cox, 
5 P.2d 699, 138 Or. 110. 

(2) A description of property in a 
contract of sale as the "Rock Island 
Plantation" and the "Cordsen Rock 
Island Ranch tract" was sufficient to 
support an action for specific per¬ 
formance thereof by purchaser, not¬ 
withstanding contract did not speci¬ 
fy the survey, town, county or state 
where land was situated.—Sorsby v. 
Thom, Tex.Clv.App., 122 S.W.2d 276, 
error dismissed. 

(3) On the other hand, a written 
agreement to sell the W. H of the 
S.E. % of a certain section in town¬ 
ship 19 north, range 4 west, except 
27.25 acres off of the south part 
thereof, wherein there Is no reference 
to the county or state or to the num¬ 
ber of the meridian, or to ownership, 
occupation, or any other fact which 
would make the description definite, 
is so uncertain and ambiguous as to 
preclude specific performance.— 
C!rocker v. Smith, 9 N.E.2d 809, 866 
HI. 635. 

ReformatioiL 

In action for specific i>erformance 
of contract for sale of land insuffi¬ 
ciently described in contract, peti¬ 
tioner may in the same proceeding 
have the description reformed so as 
to fulfill the manifest intention of 
the parties.—Manning v. Garroll, 48 
S.E2d 737, 204 Ga. 100—Martin v. 
Oakhurst Development Corporation, 
29 SJBL2d 179, 197 Ga. 288. 




of a contract which does not fix the price or con¬ 
sideration clearly, definitely, certainly, and unam¬ 
biguously, or provide a way by which it can be 
fixed with certainty.*® A particular contract may 
fix the price or consideration with sufl&cient definite¬ 
ness and certainty®® or provide a way or standard 
by which it can be ascertained and determined with 
certainty.®! Where the contract and its specific 


enforcement are expressly authorized by statute, it 
is not competent for the court, except on grounds 
which admit of no reasonable doubt,®^ to conclude 
that the contract is too uncertain and indefinite as 
to price to be enforceable.®® 

Rental. Certainty in the amount of rental is es¬ 
sential in a contract to give a lease.®^ i 


IniT option tendered entire purchase | 
price in cash and landlords failed to 
object on ground of indeflniteness.— 
Taylor v. Wells,. 217 P.2d 236, 188 
Or. 648. 

89. Ala.—Jones v. McCown, 89 So.2d 
14, 251 Ala. 681. 

Cal.—Anderson v. Fermenter, 177 P. 
2d 818, 78 Cal.App.2d 378—Cisco v. 
Van Lew, 141 P.2d 433, 60 Cal.App. 
2d 676—^Brown v. Freese, 83 P.2d 
82, 28 Cal.App.2d 608—Smith v. 
Tristram, 20 P.2d 770, 130 CaLApp. 
760—Rittigstein v. Dignan, 9 P.2d 
866, 122 Cal.App. 357. 

Pla.—Florida Bank & Trust Co. at 
West Palm Beach v. Field, 26 So.2d 
663, 157 Fla. 261—^La Mar v. Lech- 
lider, 186 So. 833, 136 Fla. 703— 
Collins V. Aetna Ins. Co., 138 So. 
369, 103 Fla. 848. 

Ga.—Carroll v. Jones, 67 S.E.2d 173, 
206 Ga. 332—Sturdivant v. Walker, 
43 S.E.2d 527, 202 Ga. 685—O’Rear 
V. Lamb, 22 e.B.2d 74, 194 Ga. 456. 
Idaho.—^Anderson v, Whipple, 227 P. 

2d 351, 71 Idaho 112. 

Ky.—Warren v. Cary-Glendon Coal 
Co., 230 S.W.2d 638, 313 Ky. 178— 
Long V. Reiss, 160 S.W.2d 668, 290 
Ky. 198. 

Md.—Moran v. Hammersla, 62 A.2d 
727, 188 Md. 378, 

I^r.J.—Gutch V. Meccla, 60 A.2d 640, 
142 N.J.EJq. 430—Androula v. Slov¬ 
ak Gymnastic Union Sokol Assem¬ 
bly No. 223, 63 A,2d 191, 140 N.J. 
Eq. 171—Kirsch v. Zubalsky, 49 A. 
2d 773, 139 N.J.Bq. 22—Weiss v. 
Max, 36 A.2d 417, 134 N.J.Eq. 654, 
afflrmed 40 A.2d 672, 136 N.J.Bq. 
100 —Goerke Kirch Co. v. Goerke 
Kirch Holding Co., 176 A. 902, 118 
N.J.Bq. 1—St Martin v. Roschach, 
64 A.2d 247, 2 N.J.Super. 404. 

Pa.—Hefferman v. Chester-Cambridge 
Bank & Trust Co., Com.PL, 27 Del. 
Co. 678—Rice v. Snyder, Com.Pl., 
61 Lanc.L.Rev. 327. 

Tex.—Corpus Juris q.iLoted in. Witt v. 
McCrohan, Civ.App., 67 S.W.2d 
1127, 1128. 

Wash.—Bishop v. Williams. 200 P.2d 
497, 32 Wash.2d 60—Corpus Juris 
quoted in Lager v. Berggren, 60 P. 
2d 99, 101, 187 Wash. 462. 

68 C.J. p 937 note 63. 

Contracts held too IndeAnlte or un¬ 
certain 

(1) An automobile dealer’s con¬ 
tract to sell and deliver automobile 
to plaintiff **as soon as possible” at 
price which was subject to change 


without notice and which was effec¬ 
tive on day of delivery, in so far as 
product of factory and requirements 
of dealer’s other customers permit¬ 
ted, did not bind plaintiff to pay any 
definite, agreed price and lacked the 
mutuality and definiteness necessary 
to permit specific performance of 
contract—Kelley v. Creston Bulck 
Gales Co.. 34 N.W.2d 698, 239 Iowa 
1236. 

(2) 'Alleged agreement by landlord 
that tenant might at his option, pur¬ 
chase leased premises at a consider¬ 
ation satisfactory to the landlord was 
too indefinite to be enforced specif¬ 
ically by tenant when tenant deter¬ 
mined to exercise option to purchase 
the realty.—^In re McVoy*8 Estate, 94 
N,T.S.2d 396, affirmed 96 N.T.S.2d 
686, 276 APP.IMT. 1102. 

(3) A provision of a lease, giving 
lessees option to purchase leased 
premises *’at a price to be mutually 
agreed upon” was too vague and in¬ 
definite to support a decree for spe¬ 
cific performance.—^Driebe v. Fort 
Penn Realty Co., 200 A. 62, 331 Pa. 
314, 117 A.L.R. 1091. 

90- Cal.—Upton v. Gould, 149 P.2d 
731, 64 Cal.App.2d 814—^Mahanay v.- 
Lynde, 119 P.2d 430, 48 CalA.pp.2d 
79. 

Ga.—Nickelson v. Owenby, 66 S.E.2d 
828, 208 Ga. 362. 

Ind.—Clark v. Richardson, 51 N.E.2d 
484, 222 Ind. 4. 

N.J.—Moran v. Fifteenth Ward 
Building & Loan Ass’n, 25 A2d 
426, 131 N.J.Bq. 361. 

Ohio.—Champion Amusements Co. v. 

Brehm, App., 91 N.E.2d 810. 

Okl.—Palovik v. Absher, 181 P.2d 
989, 198 Okl. 671. 

Or.—Wurzweiler v. Cox, 6 P.2d 699, 
138 Or. 110. 

Pa.—Strayer v. Griffin, Com.Pl., 28 
Erie Co. 286—^Ladd v. Gilchrist, 
Com.Pl., 11 Monroe L.R. 96. 

Tex.—Texas Conservative Oil Co. v. 

Jolly, Civ.App., 149 S.W.2d 266. 

58 C.J. p 937 note 64. 

91. Aria.—Condon v. Arizona Hous¬ 
ing Corp., 160 P.2d 342, 63 Arlz. 
126. 

Cal. —^Moreno v. Blinn, 186 P.2d 382, 
81 Cal.App.2d 852. 

Ga.—Sturdivant v. Walker, 43 S.E.2d 
627, 202 Ga. 686. 

Mo.—^Boevlng v. Vandover, 218 S.W. 

2d 175, 240 MO.APP. 117. 

N.J.—Gutch V. Meccla» 60 A2d 649, 
142 N.J.Eq. 430—Andreula V. Slo¬ 
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vak Gymnastic Union Sokol Assem¬ 
bly No. 223, 63 A2d 191, 140 N.J. 
Bq. 171—Knox v. Kaelber, 46 A2d 
614, 137 N.J.Eq. 494, affirmed 56 
A2d 63, 140 N.J.EQ. 698. 

N.T.—Oram v. Kirchik, 68 N.T.S.2d 
431, affirmed 59 N.Y.S.2d 811, 270 
App.Div. 764. 

Ohio.—^Lake Shore Power Co. v. Vil¬ 
lage of Edgerton, 184 N.E 37, *43 
Ohio App. 645. 

Pa.—^Heffeman v. Chester-Cambridge 
Bank & Trust Co., Com.PL, 27 Del. 
Co. 678. 

58 C.J. p 937 note 66. 

ProvlsloiiB held suffloiezLtly oertada. 

(1) Where vendor agreed to sell 
realty for not leas or more than stat¬ 
ed amounts, the exact amount to be 
arrived at by adding a stated sum to 
balance unpaid on a mortgage four 
months after the purchasers obtained 
possession, the certainty of the price 
was determined by the terms of the 
contract and the necessary implica¬ 
tions arising out of the facts, and 
the agreement was specifically en¬ 
forceable by purchasers.—Condon v. 
Arizona Housing Corp., 160 P.2d 342, 
63 Arlz. 125. 

(2) Contract, whereby fruit grow¬ 
er contracted to sell and canner 
agreed to buy for a period of five 
years fruit at average net price paid 
in county for such peaches, was suf¬ 
ficiently definite to be specifically en¬ 
forceable.—^Hunt Foods v. O’Disho, 
D.C.Cal., 98 F.Supp. 267. 

Appraisal 

Written lease and option to pur¬ 
chase giving the lessees option to 
purchase for a price not to exceed 
a certain sum, and providing that the 
price was to be determined by an ap¬ 
praisal to be made by representatives 
of real estate board of city, was suf¬ 
ficiently definite as to consideration 
to be paid for the purchase to en¬ 
title the lessees to specific perform- 
auca—Carroll v. Jones, 67 S.E.2d 
173, 206 Ga. 332. 

92. Tex.—^Texas Farm Bureau Cot¬ 
ton Assoc. V. Stovall, 253 S.W. 1101, 
113 Tex. 273. 

93. Tex.—Texas Farm Bureau Cot¬ 
ton Assoc. V. Stovall, supra 

94. Idaho.—^Anderson v. Whipple, 
227 P.2d 351, 71 Idaho 112. 

68 C.J. p 937 note 68. 

Ck^ntraot held sufficleiLtly definite 
Mich.—^Tafoya v. Enciso, 27 N.W.2d 
637, 318 Mich. 226. 
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trinsic evidence,*® such as public records,*^ maps,** 
or other documents,** and without recourse to in¬ 
admissible extrinsic evidence as to the intention of 
the parties.*^ The contract may be specifically en¬ 
forced where extrinsic evidence is required to apply, 
but not where it is required to supply, the description 
of the property involved.** Like rules obtain as to 
the designation or description of real property in 
a lease*® or option to purchase.*^ 

§ 34 . -Consideration, Security, and Time 

and Place of Payment or Performance 
a. Consideration 


b. Security 

c- Time and place of payment or per¬ 
formance 

a. Consideration 

A contract must fix the price or consideration clearly, 
definitely, certainly, and unambiguously, or provide a 
way by which it can be fixed with certainty before a 
decree for specific performance thereof will be entered. 

Except where uncertainty or ambiguity in this 
respect has been removed or cured by the parties 
or their authorized representatives or agents,** a 
court of equity will not decree specific performance 


80. Conn.—Foster v. CivaJe, 58 A.2d 
520. 134 Conn. 469. 

Ga.—^Marsh v. Baird. 48 8.1}.2d 529, 
203 G€U 819—^Malone v. Klaer. 46 
e.R2d 495. 203 Ga. 291—Lively v. 
Munday, 40 S.E.2d 62, 201 Ga. 409. 

173 A.L.R. 1295. 

Ky.—^AfcNainara v. Marcum, 162 S. 

W.2d 205. 290 Ky. 625. 

Md.—Keuland v. MilUson, 53 A.2d 
568. 188 Md. 594—^Brockmeyer v. 
Norris, 10 A.2d 826, 177 Md. 466— 
Lousrhran v. Ramabursr. 197 A. 804, 

174 Md. 181. 

N.J.—^Moran v. Fifteenth Ward 
Buildingr & Loan Asa'n, 25 A.2d 426, 
- 131 N.J.Ea. 361. 

Pa.—Guchan v. Swope, 68 A.2d 116, 
867 Pa. 16. 

Tex.—Sorsby v. Thom, Civ.App., 122 
S.W.2d 276, error dismissed. 

Va.—^Dusreran v. Krevonick, 192 S.B. 
787. 169 Va. 57. 

Wyo.—Noland v. Haywood, 23 P.2d 
846, 46 Wyo. 101. 

58 C.J. p 936 note 59. 

XrfbteiLt or patent amhiffulty 

(1) If contract contains definite 
description and there is latent am- 
blgruity, so that contract may apply 
to different pieces of property, it is 
sufficient if property can be located 
with aid of extrinsic evidence.—^Peo¬ 
ple ex rel. Beedy v. Regnier, 37 N.E. 
2d 186, 877 m. 562. 

(2) Where, however, a description 
of property contains an ambiguity 
appearing on face of writing Itself, 
the uncertainty of description can¬ 
not be cured by extrinsic evidence.— 
Lamprecht v. Gedda, 32 N.E2d 955, 
309 I11.APP. 197. 

Parol evldeiLoe 

Ga.—Ogletree v. Ingram & LeGrand 
Lumber Co.. 69 BJB!.2d 723, 208 Ga. 
865. 

Ky.—McNamara v. Marcum, 162 S.W. 

2d 205, 290 Ky. 625. 

Mo.—Herzog v. Ross, 196 S.W.2d 268, 
865 Mo. 406, 167 A.L.R. 407. 

Ohio.—^Metz V. Betzner, 67 N.B.2d 
651, 77 Ohio App. 820. appeal dis¬ 
missed 67 N.E.2d 860, 146 Ohio St. 
700. 

Pa.—Russell v. Robertson, Com.Pl., 
47 Lack.Jur. 178, 8 Monroe UR. 105. 


Tenn.—^Bates v. Dennis, 203 S.W.2d 
928, 80 Tenn.App. 94. 

81. Conn.—^Foster v. Civale, 58 A. 2d 
620, 134 Conn. 469. 

N.T.—Lelbowltz v. Buck, 95 N.Y.S.2d 
656, 276 APP.XMV. 1026. 

88. Conn.—^Foster v. Civale, 58 A.2d 
620, 134 Conn. 469. 

83. Conn.—^Foster v. Civale, supra. 
E[y.—McNamara v. Marcum, 162 S.W. 

2d 205, 290 Ky. 625. 

Original oontraot 

Where original contract described 
lots to be exchanged by metes and 
bounds, supplemental agreement, re¬ 
ferring to original contract, but des¬ 
ignating lots according to street 
numbers, sufficiently described prop¬ 
erty for purposes of specific perform¬ 
ance.—^Larson v. Koster, 172 A. 99, 
315 Pa. 56. 

84. HL—^Thomas v. Pope, 43 N.E.2d 
1004, 380 Ill. 206—People ex rel. 
Beedy v. Regnier, 87 N.£l2d 186, 
377 Ill. 662—Daytona Gables Devel¬ 
opment Co. V. Glen Flora Inv. Co., 
178 N.B. 107, 346 Ill. 371—Lamp- 
recht V. Gedda, 32 N.E.2d 965, 309 j 
I11.APP. 197. 

Ky.—^McNamsjra v. Marcum, 162 S. 

W.2d 206, 290 Ky. 626. 

N.Y.—Crandall v. Smith, 16 N.Y.S.2d 
488, 172 Mlsc. 92. 

Ohio.—^Beldler v. Davis, 60 N.E2d 
613, 72 Ohio App. 27. 

Pa.—Goldman v. Retter, 22 Wash. 
Co. 147. 

Tex.—Wilson v. Fisher, 188 S.W.2d 
150, 144 Tex. 53. 

wyo.—Wight V. Linden, 287 P.2d 476. 

85. Ga.—Ogletree v. Ingram & Le¬ 
Grand Lumber Co., 69 S.E.2d 728, 
208 Ga. 855. 

HI.—People ex rel. Beedy v. Regnier, 
37 N.B.2d 186, 377 HL 562. 

Ohio.—Schmidt v. Weston, 82 N.E.2d 
284, 150 Ohio St 298. 

Pa.—Sumner v. Thompson, 70 Dist & 
Co. 242, 4 ChestCo. 320. 

Wyo.—Wight V. Linden, 287 P.2d 475 
—Noland v. Haywood 23 P.2d 845, 
46 wyo. 101. 

88- Wyo.—Wight V. Linden, 287 P.2d 
475. 

68 C.J. p 986 note 60. 
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DesoxiptioxLS h^ too indefinite 
Ga.—Harris v. Abney, 67 SJB:.2d 724, 
208 Ga. 518. 

Md.—^Beck v. Bernstein, 81 A.2d 608 
—^Bellevue Club v. Punte, 129 A^ 
900, 148 Md. 689. 

87- Ga.—rCashin v. Markwalter, 67 
S.E.2d 226, 208 Ga. 444. 

Mich.—Tafoya v. Enciso, 27 N.W.2d 
637, 318 Mich. 226. 

58 C.J. p 937 note 61. 

Description h^ snfllciently definite 
and certain 

Ill.—Welsh V. JTakstas, 82 N.B.2d 53, 
401 Ill. 288. 

Md.—^Trotter v. Lewis, 45 A-2d 329, 
185 Md. 528. 

N.J.—Gutch V. Meccia, 60 A.2d 649, 
142 N.J.ECI. 430—Matlack v. Arend, 
63 A.2d 812, 2 N.J.Super. 319. 

S.D.—Strom v. Buholz, 46 N.W.2d 912. 
Wls.—^Petre v. SlowinskI, 29 N.W.2d 
605, 261 Wis. 478. 

58 C.J. p 936 note 61 [c]. 

Description or designation h^ too 
Indefinite 

Tenn.—^Parsons v. Hhll, 199 S.W.2d 
99, 184 Tenn. 363. 

58 C.J. p 937 note 61 [b]. 

Contract providing method of mak¬ 
ing identity of property certain may 
be specifically enforced.—Garnet v. 
Coop, 185 P.2d 670, 182 Or. 78. 
imoertalnty removed by extrinsic ev¬ 
idence 

Or.—Garnet v. Coop, supra. 
S.D.-HStrom v. Buholz, 46 N.W.2d 
912. 

Tmoertalnty removed by action of 
parties 

Ga.—Deich v. Reeves, 48 S.B.2d 373, 
203 Ga. 596. 

88- Kan.—^In re Thompson’s Estate, 
190 P.2d 879, 164 Kan. 518. 

Mo.—^Boeving v. Vandover, 218 S.W. 

2d 175, 240 Mo.App. 117. 

Tender and failure to object 
Any Indefiniteness requiring pay¬ 
ment of purchase price in cash or in 
instalments in provision in lease giv¬ 
ing tenants *'an option to buy at 
64500 Down Payment to be agreed to 
by both parties*' ceased to exist so 
that option was subject to specific 
perfor m a n ce , where tenants exercis- 
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"Fair ^rice/* "market ^ice/* etc. An agreement 
to sell at a "fair price,” the "fair market price,” 
or a "fair valuation,” etc., is generally regarded as 
not uncertain,^® at least where it is deemed to be 
the intention of the parties that on their failure to 
agree on the price it shall be determined by the 
court.^® In some jurisdictions, however, it is held 
otherwise as to market price or value,at least 
where the property in question has no market 
price.^® 

Care and support. A contract, the consideration 
of which is plaintiffs care for,®® and support of,^ 
the other party, is not ordinarily considered objec¬ 
tionable for vagueness of the consideration. 

Assumption of loan. A provision in a contract 
of sale as to assumption of a loan as part of the 
purchase price must be definite and certain in order 
to authorize a court of equity to decree specific 
performance of the contract® 

Rate of interest. It has been both aflfirmed® and 
denied^ that the failure of a contract to provide the 
rate of interest on a mortgage or deferred pay¬ 
ment renders the contract so uncertain as to defeat 
specific performance. 


b. Security 

Proviftlons as to the giving of security must be 
reasonably definite and certain in order that the con¬ 
tract may be specifically enforceable. 

A contract providing that deferred pa 3 niients are 
to be secured, but not specif 3 ring in what manner, is 
too indefinite to be specifically enforceable;® and 
even where there is a provision for the giving or 
assumption of a mortgage, there may be such in¬ 
definiteness and uncertainty as to defeat specific per¬ 
formance,® although particular provisions may bo 
so worded and construed as not to be objectionable 
in this respect,^ and where a provision allowing the 
purchaser to place a first mortgage on the property 
is a mere subsidiary, and not essential, part of the 
agreement, uncertainty therein will not prevent a 
decree of specific performance.® Where a definite 
price fixed in an option means cash, the option is 
not rendered indefinite by its failure to mention 
existing mortgages.® Specific performance of a 
contract of sale will not be defeated by indefinite¬ 
ness of a provision relating to the obligation of the 
buyer to secure payment of the purchase price 


BMLtal fixed, by court 
Where lease gave tenant right to 
extend lease for additional term of 
three years at rental to be agreed on 
by parties, and pur<diaser of leased 
premises, after receiving notice from 
tenants of extension of lease, refused 
to cooperate in fixing rental for ex¬ 
tended term, court of equity in action 
for specific performance could fix a 
reasonable rental, and such was a 
matter of form rather than of sub¬ 
stance and did not amount to the 
making of a contract for the parties. 
—Moss V. Olson, 76 ■N.R2d 875, 148 
Ohio St. 626. 

95. Ark.—^Meyer v. Jenkins, 96 S.W. 
991, 80 Ark. 209. 

58 C.J. p 938 note 69. 

96. N.J.—^Lister Agricultural Chem¬ 
ical Works V. Selby, 59 A 247, 68 
N.J.Ea. 271. 

68 C.J. p 938 note 69. 

97. Md.—S(diwaneback v. Smith, 26 
A 409, 77 Md. 314, 24 I^ILA 168. 

98. K.EL—New England Box Co. v. 
Prentiss, 72 A 826, 75 N.H. 246. 

99. Mont.—^Rowe v. Eggum, 87 P.2d 
189, 107 Mont. 378. 

1. Cal.—Owens v. McNally, 46 P. 

710, 113 Cal. 444, 33 L.H.A 369. 
NJBL—Stillings v. StiUlngs, 42 A 271, 
67 N.H. 684. 

S. Ga.—Trust Co. of Georgia v. Neal, 
132 S.E. 886, 161 Ga. 965. 

3. Cal.—Mariposa Commercial St 


Mining Co. v. Peters, 8 P.2d 849, 
216 Cal. 184. 

58 CJ. p 988 note 76. 

4. N.J.—Cavanna v. Brooks, 127 A 
247, 97 N.J.Bq. 829, 87 AX..R. 361. 

58 CJ. p 938 note 77. 

5. Iowa—Pazawich v, Johnson, 39 
N.W.2d 590, 241 Iowa 10. 

58 C.J. p 938 note 78. 

6. Cal.—Gatley v. Schockley, 12 P.2d 
436, 216 Cal. 604. 

Ga—Sturdivant v. Walker, 48 S.E. 
2d 527, 202 Ga 685—Saye v. Adams 
Loan St Investment Co., 159 S.E. 
675, 173 Ga 24. 

nL—^Daytona Gables Development 
Co. V. Glen Flora Inv. Co., 178 N.B. 
107, 345 Ill. 87L 

Ohio.—Schmidt v. Malavazos, 187 N. 

E. 793, 46 Ohio App. 116. 

68 CJ. p 938 not 79. 

7m Cal.—Carr v. Howell, 97 P. 885, 
154 Cal. 872. 

58 C.J. p 938 note 80. 

SubstLtutloii 

Where contract for sale of realty 
provided that mortgage should be 
given to be repaid at rate of one hun¬ 
dred twenty-five dollars per month on 
principal and interest, and fifty dol¬ 
lars per month on expense account, 
but mortgage actually given provid¬ 
ed for payment of two hundred fifty 
dollars per month, with other differ¬ 
ences in terms, the actual mortgage 
was a substitution for terms of mort¬ 
gage contained in the contract, and 
did not render the contract so In¬ 
definite and uncertain as to preclude 
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Specific performance.—Moore v. Mod¬ 
em Imp. Ass'xi, 67 A2d 816, 190 Md. 
39. 

Xrrelevant or collateral provlsioiui 

(1) Where parties to contract for 
purchase of realty intended that the 
terms should be all cash, but drafts¬ 
man stated Irrelevant fact that pur¬ 
chaser expected to obtain part of the 
money by “placing” a mortgage on 
property by improperly filling out 
that part of printed form of contract 
intended to be used only if mortgage 
was to be given as part of purchase 
price, purchaser would not be denied 
specific performance on grround 

it was Indefinite as to terms of 
payment in that provision for “plao- 
ing** a mortgage did not require pur¬ 
chaser to pay proceeds thereof to 
vendors.—Gibbs v. Meredith, 61 A2d 
77, 187 Md. 566. 

(2) Where contract for sale of real¬ 
ty provided that vendor was to re¬ 
ceive all cash, ambiguity of descrip¬ 
tion of contract of deed of trust to 
be given as security for balance of 
purchase price and purchaser's deci¬ 
sion not to borrow money for bal¬ 
ance of purchase price from vendor’s 
brother pursuant to collateral oral 
agreement did not prevent specific 
performance of contract at suit of 
purchaser.—^Herzog v. Ross, 213 S.W. 
2d 921, 358 Mo. 177. 

& Ala .—McCarty v. Harris, 113 So. 

233, 216 Ala 265. 

9. N.J.—^Hastens v, Ruland, 120 A^ 

21, 94 Njr.Eq. 451. 
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where the buyer has performed the agreement by 
making cash payment.^® 

c. Time and Place of Payment or Performance 

(1) In general 

(2) Failure to state time 

(3) Cure, waiver, or estoppel 

(1) In General 

In order to warrant a decree of specific performance 
thereof, a contract must be reasonably definite and cer¬ 
tain with respect to the time, place, and manner of 
payment or performance. 

Specific enforcement of a contract may be pre- 
■cluded by indefiniteness and uncertainty as to dura- 
tion^^ or as to the time for performance^^ or the 
time^® or terms^^ of pa 3 rment Likewise, the place 


§ 34 

of performance or payment must be stated with 
sufficient certainty or definiteness or be capable of 
ascertainment from the contract^^ 

Extension of time. A contract provision for an 
extension of time until a search of title by a title 
company can be obtained is not objectionable as 
indefinite.^ ^ On the other hand, where time is ex¬ 
pressly made of the essence of the contract, a pro¬ 
vision for an extension of time which does not state 
who has authority to grant the extension is too 
indefinite and uncertain to form the basis of an 
action for specific performance.^^ 

(2) Failure to State Time 

Where It le the Intention of the parties to defer 
payment, but no provision Is made as to the time of 
payment, the uncertainty Is fatal; but mere failure 


ia Ky.—Talamlxii v. Rosa^ 77 S.W. 
2d 627, 257 EZy. 228. 

11. Ala.—Jones v. McCown, 89 So.2d 
14, 251 AJa. 581. 

•Fla.—Collins v. ABltna Ins. Co., 188 So. 
869, 108 Fla. 848. 

•Ga.—Oorpns Jnxla dted in Mllott v. 
Cline, 191 S.R 872. 374, 184 Ga. 
393. 

HL—^Blsmardlc Hotel Co. v. Andal- 
man, 73 N.E.2d 786, 881 IlLApp. 
585—^EUrst Mission Covenant 
Church of Rockford, Ill., v. Rock¬ 
ford Broadcasters, 56 N.E.2d 632, 
824 IlLApp. 8. 

Iowa.—^Damall v. Day, 87 N.W.2d 
277, 240 Iowa 665. 

Ey.—Calhoun v. Everznan, 242 S.'W. 
2d 100—-Warren v. Cary-Glendon 
Coal Co., 230 S.W.2d 638, 318 Ely. 
178. 

3Iass.—Cagrsrlano Marchegriano, 99 

N.E.2d 861, 327 Mass. 574. 

58 CJ. P 938 note 83. 

Gontraots held suflLoieatly definite 
and oertaln 

Ala.—Downing v. Williams, 191 So. 
221, 238 Ala. 551. 

•Kan.—Scott v. Southwest Grease & 
Oil Co., 205 P.2d 914, 167 Kan. 171. 

12. Ala.—Jones v. McCown, 39 So.2d 
14, 251 Ala. 581. 

Cal.—Cisco V. Van Lew, 141 P.2d 
433. 60 Cal.App.2d 575. 

“Fla.—^La Mar v. Lechllder, 185 So. 
838, 135 Fla. 703. 

"La.—^Tri-State Transit Co. of Louisi¬ 
ana V. Sunshine Bus Lines, 160 So. 
411, 181 La. 779. 

■Miss.—Westbrook v. McCarty, 134 
So. 193, 160 Miss. 456. 

"N.J.—Klrsch V. Zubalsky, 49 A2d 
773, 139 N.J.EQ. 22. 

Wash.—Bishop v. Williams, 200 P.2d 
497, 82 Wash.2d 50. 

58 C.J. p 939 note 84. 

‘Wme for givliig' poseeeslon of reel 
property 

Ga.—^Marsh v. Baird, 48 S;E.2d 529, 
208 Ga. 819. 


Pa.—Glover v. Grubbs, 80 A2d 75, 
867 Pa. 267. 

68 C.J. p 939 note 84 [b]. 

Time when right of option to pur- 
ohase will aviso 

Ala.—Stay v. Tennile, 49 So. 288, 159 
Ala. 614. 

Idaho.—^Etancock v. Elkington, 186 
P.2d 494, 67 Idaho 542. 

RI.—Durepo v. May, 54 A2d 15, 78 
R.L 71, 172 AL.R. 429. 

Contracts held snAolently definite 
and oertaln as to time for perform¬ 
ance. 

Cal.—Pike v. Hayden, 218 P.2d 678, 
97 CaJ.App.2d 606. 

Ind.—Clark v. Richardson, 61 N.E.2d 
484, 222 Ind. 4. 

R,L—Durepo v. May, 64 A2d 16, 73 
R.L 71, 172 AL.R. 429. 

W.Va.—^Minear Coal Co. v. Miller- 
Todd Coal Co., 27 S.B.2d 428, 126 
W.Va. 151. 

68 CJ. p 938 note 84 [f]. 

Fallnre to make time of the essMioe 
Where definite time for closing 
transaction was fixed in the contract 
for sale of realty, and there was gen¬ 
eral acquiescence by vendor and pur¬ 
chaser in the departure from such 
agreement, vendor's right to specific 
performance if otherwise established 
could not be defeated on ground that 
vendor had failed to make time of 
the essence of closing the transac- 
tioxL—^Blumenstein v. Wegman, 14 
N.Y.S.2d 526. 

18. Ga.—O’Rear v. Lamb, 22 S.E.2d 
74, 194 Ga. 455. 

68 C.J. p 939 note 86. 

Contracts held siiflloleB.tly definite 
and oertaln 

(1) In general.—Clark v. Richard¬ 
son. 51 N.E.2d 484, 222 Ind. 4—58 
C.J. p 989 note 85 [aj. 

(2) Where contract for sale of re¬ 
alty provided that deferred portion 
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of purchase price should be payable 
three years after date with privilege 
of renewal, words “with privilege of 
renewal" did not leave time of pay¬ 
ment so uncertain as to make con¬ 
tract unenforceable, since parties 
contemplated purchaser should have 
option of renewing note for one other 
period of three years.—Duggan v, 
Ejrevonlck, 192 S.E. 737, 169 Va. 67. 

14. Ala.—Jones v. McCown, 89 So.2d 
14, 261 Ala. 531. 

Cal.—Mills V. Skaggs, 149 P.2d 204, 
64 Cal.App.2d 656. 

Ga.—^Erwln v. Bteudln, 200 SJB, 159, 
187 Ga. 275—Saye v. Adams Loan 
& Investment Co., 159 S.E. 575, 178 
Ga. 24. 

Idaho.—Anderson v. Whipple, 227 P. 

2d 351, 71 Idaho 112. 

La.—^Turnbull v. Goldblum, App., 160 
So. 805. 

KJ.—(Kirsch V. Zubalsky, 49 A2d 
773, 139 N.J.Ba. 22. 

N.Y.—Balkum v. Marino, 83 H.Y.S.2d 
260, 274 App.Dlv. 903, afllrmed In 
part, reversed in part on other 
grounds, 86 N.E.2d 109, 299 N.Y. 
590. 

Tenn.—Parsons v. Hall, 199 S.W.2d 
99, 184 Tenn. 868. 

Contracts held siifiloieatly dear and 
definite 

Iowa.—^Hotz V. Equitable Life Ajssut. 
Soc. of U. S., 276 N.W. 413, 224 
Iowa 552. 

Mo.—Herzog v. Ross, 196 S.W.2d 268, 
855 Mo. 406, 167 ALR. 407. 

16. Ala.—Jones v. McCown, 89 So. 
2d 14, 251 Ala. 68L 

16. N*.J.—Van Buren v. Fine, 189 A 
486, 101 N.J.Eq. 873, afiSrmed 148 
A 921, 108 Er.J.Eq. 827. 

17. Cal.—Schellenbach v. Lagasae, 
262 P. 804. 202 Cal. 666. 
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to fix a time for payment will not prevent specific per¬ 
formance where deferred payment was not contemplat¬ 
ed. 

Where payment by the terms of the contract is 
to be deferred, but the time of payment is not speci¬ 
fied, the uncertainty is fatal.^* Likewise, it is held 
in some,i® but not other,20 jurisdictions that where 
a mortgage is to be given, a failure to state when 
it shall mature or be payable renders the contract so 
indefinite and uncertain as to defeat specific per¬ 
formance, On the other hand, where deferred pay¬ 
ment does not appear to be contemplated, a contract 
to convey land can be specifically enforced even 
though no certain and definite time is fixed for pay¬ 
ment of the purchase price,^! at least where an 
obligation to pay within a reasonable time is im¬ 
plied and the same rule has been applied to a 
contract other than for the sale of realty.^^ Also 
a lack of provision for the time of payment of in¬ 
terest, such as annually or semiannually, does not 
create an important uncertainty or ambiguity 
and a failure to state the time for making a con¬ 
veyance does not make the contract too ambiguous, 
uncertain, or indefinite for specific enforcement,^® 
at least where the time of conveyance is not of the 
essence of the contract^® So, the failure of a con¬ 
tract for the sale of realty to fix a definite time 
for consummation of the transaction does not pre¬ 
vent specific performance if the contractual terms 
are so expressed that the court can determine with 
reasonable certainty the parties* duties and the 
conditions under which performance is due.27 


(3) Cure, Waiver, or Estoppel 

A party may waive, or become estopped to assert, 
Indefiniteness with respect to time of payment; fail¬ 
ure to fix any time for payment may be cured by an 
offer to deliver the deed or by a tender of the purchase 
price within a reasonable time where there is no intent 
to defer payment, but not, according to'some authori¬ 
ties, where deferred payment Is contemplated. 

A party may waive,or become estopped to as- 
sert,2® indefiniteness of the contract as to time 
of payment. He may not, however, waive a provi¬ 
sion which was made, not for his sole benefit, but 
for the benefit of the other party as well.®® Where 
a contract for the conveyance of real property does 
not provide for deferred payment, and does 
not fix a definite and certain time for pa 3 rment, the 
time can be made certain by an offer to deliver 
the deed, or a tender of the purchase price, within 
a reasonable time;®i but, except in some jurisdic¬ 
tions,®® where the contract provides for credit or 
deferred payment, and is uncertain as to time of 
payment, the vendee may not offer to pay cash and 
thereby become entitled to specific performance.®® 

§ 35. Completeness 

a. In general 

b. Provision for subsequent contract 

c. In particular matters 

a. In General 

A contract, in order to be specifically enforceable, 
must be complete in Its essential and material terms, 
parts, and elements; It must be capable of being per¬ 
formed without adding to Its terms. 

A contract, in order to be specifically enforceable, 


18. Gal.—Maji^posa CozumerclaJ & 
MlnlniT Co. v. Peters, 8 P.2d 849, 
215 CaJ. 134—^Dickey y. Pattlson, 
207 P.2d 1081, 92 CalJLpp.Sd 659. 
Ga.—Saye v. Adams Loan & Invest¬ 
ment Co., 169 S.K 675, 173 Ga. 24. 
HI.—Daytona Gables Development 
Co. V. Glen Flora Inv. Co., 178 N.E. 
107, 345 ni. 371. 

Md.—Trotter v. Lewis, 45 A.2d 329, 
185 Md. 628. 

N.jr.—^Matlack v. Arend, 68 A2d 812, 
2 K.J.Super. 319. 

S.D.—^Boekelhelde v. Snyder, 26 ilT.W. 

2d 74, 71 e.D. 470. 

58 C.J. p 939 note 89. 

19. Cal.—^Mag-ee v. McManus, IS P. 
461, 70 Cal. 663. 

58 dJ. p 939 note 90. 

20 . N’.J.—Feldman v. Warsbawsky, 
196 A. 205, 122 N.J.Eq. 596, re¬ 
versed on other grounds 4 A2d 84, 
125 N.J.BQ. 19. 

Ohio.—^Adams v. Samuels, 76 K.EL2d 
493, 82 Ohio App. 102. 

68 (U. p 939 note 91. 


21 . Ala.—^Penney v. Norton, 81 So. 
666 , 202 Ala. 690. 

N.J.—Matlack v. Arend, 63 A.2d 812, 
2 N.J.Super. 319. 

22. Ala.—Cby v. Ferrell, 196 So. 224, 
239 AJa. 297. 

Del.—Tull V. Smith, 60 A.2d 908, 29 
Del.Ch. 347. 

Ill.—Illinois Joint Stock Land Bank 
of Montlcello v. Terry, 1 N.E.2d 
892, 285 I11A.PP. 297. 

Mont—Johnson v. Elliot, 218 P.2d 
703, 128 Mont 697. 

Pa.—Suchan v. Swope, 68 A.2d 116, 
867 Pa. 16. 

S.C.—Speed v. Speed, 49 S.B.2d 688 , 
213 S.a 401. 

S.D.—^Boekelheide v. Snyder, 26 N.W. 
2d 74, 71 S.D. 470. 

Wis.—^American Metal Products Co. 
V. A. Geo. Schultz Co., 267 N.W. 
19. 221 Wis. 291. 

23. N.C.—Jackson v. North Carolina 

Joint Stock Land Bank of Durham, 
182 S.E. no, 208 N.a 705. j 
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24. Del.—^EShrenstrom v. Phillips, 77 
A 80, 9 Del.Ch. 74. 

25. CaJ.—Joyce v. Tomasini, 142 P. 
67, 168 Cal. 234. 

26. Kan.—King v. Stephens, 216 P. 
311, 113 Ka-n . 568. 

27. Md.—Trotter v. Lewis, 46 A 2 d 
329. 185 Md. 528. 

28. Tex.—Richards v. CtoJley, Civ. 
App., 28 S.W.2d 1096. 

68 C.J. p 939 note 96. 

28. Minn.—Tingue v. Patch, 101 N. 
W. 792, 98 Minn. 437. 

30. Mo.—Terry v. 3 s.W. 

2d 701. 319 Mo. 290. 

3L Ala—Penney v. Norton, 81 So. 
666 , 202 Ala 690. 

Md.—Trotter v. Lewis, 46 A 2 d 829, 
185 Md. 628. 

32. N.J.—Levine v. Lafayette Bldg. 
Cbrp., 142 A 441, 108 N.J.E<i. 121 . 

33. Ill.—Westphal V. Buenger, 154 
N.B. 426. 824 HI. 77. 

68 CJr. p 940 note 2; 
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must be completes^ in itself*^ with respect to all^® 
its terms or parts,or at least with respect to its 
essential and material terms, parts, and elements 
it must be capable of being performed without 


adding to its terms and it must not leave a ma¬ 
terial and essential term or clement for future 
negotiation and settlement.^® The court cannot 
supply an important omission or complete a defec- 


34. TJ.S.—Hopper ▼. Liennen & Mitch¬ 
ell. D.C.Cal.. 62 P.Supp. 819. af¬ 
firmed in part and reversed in part 
on other grounds 146 F.2d 364. 161 
A.L.R. 282—^Motor Farts Co. v. 
Bendix Home Appliances, D.C.Del., 
86 F.Supp. 649. 

Cal.—^Federated Income Properties v. 
Hart, 191 P.2d 69. 84 Cal.App.2d 663 
—Store Properties v. Neal, 164 P.2d 
88 , 72 Cal.App.2d 112—Mills v. 
Skaggs, 149 P.2d 204, 64 Cal.App.2d 
656. I 

Colo.—^Bowman v. Reybum, 170 P.2d 
271, 116 Colo. 82. I 

Idaho.—^Anderson v. Whipple, 227 
P.2d 861, 71 Idaho 112—Locklear 
V. Tucker, 203 P.2d 380, 69 Idaho 
84—^Hancock v. Flklngton, 186 P. 
2d 494, 67 Idaho 642—Sherman v. 
Watson, 74 P.2d 181, 68 Idaho 451. 

HI. —Cowen V. McNeaJy, 96 ‘N.E.2d 
100. 342 HI. 179—Adkins v. Camp¬ 
bell, App., 96 N.E.2d 747—Carver v. 1 
Brien, 48 NJS.2d 597, 815 llLApp. 
643. 

Kan.—Corpus Jnrla died iu Heldner 
V. Hewitt Chevrolet Co., 199 P.2d 
481, 483, 166 (Kan. 1. 

Ky.—Warren v. Cto^-Glendon Coal 
Co., 230 S.W.2d 688 , 818 Ky. 178. 

Md.—Joyce v. Dillon Properties, 29 
A.2d 278, 181 Md. 664. 

Mass.—Shayeb v. Holland, 73 N.E.2d 
731, 821 Mass. 429. 

Mich.—^Battjes v. Michigan Trust 
Co., 32 N.W.2d 18. 320 Mich. 702. 

Mo.—-Corpus Juris cited in State ex 
rel. Place v. Bland, 183 S.W.2d 878, 
889, 353 Mo. 639. 

Mont.—^Reeves v. Littlefield, 64 P.2d 
879, 101 Mont 482. 

N.J.—Goerke Kirch Co. v. Goerke 
(Kirch Holding Co., 176 A. 902, 118 
N.J.Ea. 1. 

N.T.—Syracuse General Tire Corp. v. 
Socony-Vacuum Oil Co., 78 N.T.S. 
2d 662, 191 Mlsc. 461. 

Ohio.—Tickel v. Shock, 72 N.E.2d 
164, 80 Ohio App. 459. motion de¬ 
nied 72 N.E.2d 587. 

Okl.—Corpus juris cited lu Holland 
V. Ross. 117 P.2d 798, 802, 189 Okl. 
428. 

Or.—Smith v. Vehrs, 242 P.2d 686 — 
Wurzweiler v. Cox, 6 P.2d 699, 188 
Or. 110. 

Tenn.—Johnson v. Browder, 207 S.W. 
2d 1, 186 Tenn. 601—Parsons v. 
Hall, 199 S.W.2d 99, 184 Tenn. 363. 

68 C.J. p 940 note 4. 

Contracts held sufficiently complete 
(1) In general. 

Alaska.—Goldstein v. Pond, 8 Alaska 
123 

Or.—^Davis v. Dunlgan, 206 P.2d 839, 
18^ Or. 147. 

68 CJ. p 940 note 4 [b]. 


(2) Where contract for sale of 
realty and providing for a ten-year 
lease to vendor contained all mate¬ 
rial matters necessary for a lease | 
and required vendor to pay taxes and 
assessments and to restore premises 
to former condition in event of fire, 
later provision that lease as to form, 
taxes and assessments, restoration in 
event of fire, and other conditions 
should be subject to approval of both 
parties thereto would be rejected for 
inconsistency, and the contract 
would be deemed sufficiently com¬ 
plete to be subject to specific per^ 
formance.—^Morgan v. Firestone Tire 
& Rubber Co., 201 P.2d 976, 68 Idar 
ho 606. 

36. Ill.—Thomas v. Pope, 48 N.E.2d 

1004, 380 Ill. 206—Crocker v. 

Smith, 9 N.E.2d 309, 366 Ill. 635— 
Daytona Gables Development Co. v. 
Glen Flora Inv. Co., 178 N.B. 107, 
345 HL 371. 

86 . Or.—Dodge v. Davies, 179 P.2d 
736, 181 Or. 13. 

37. Cal.—Berven v. MUler, 194 P.2d 
80, 86 Cal.App.2d 39. 

Me.—Fortin v. Wilensky, 53 A.2d 266, 
142 Me. 872. 

Md.—Joyce v. Dillon Properties, 2St 
A.2d 273, 181 Md. 664. 

Wash,—Thompson v. Weimer, 96 P. 

2d 772, 1 Wash.2d 145. 

58 C.J. p 940 note 5. 

38. U.S.—^Hoffstot V. Dickinson, C.C. 
A.W.Va., 166 F.2d 36. 

Cal.—Janssen v. Davis, 29 P.2d 196, 
219 CaJ. 783—Sackett v. Starr, 212 
P.2d 535, 95 Cal.App.2d 128—Fish¬ 
er V. Losey, 177 P.2d 334, 78 Cal. 
App. 2d 121. 

Colo.—^American Min. Co. v. Himrod- 
Kimball Mines Co., 236 P.2d 804— 
Smith V. Des Marteau, 199 P.2d 
1006, 119 Colo. 16—Micheli v. Tay¬ 
lor, 159 P.2d 912, 114 Colo. 268— 
Gage V. Young, 33 P.2d 889, 96 
Colo. 130. 

Fla-—^Bucholtz v. Kuchler, 168 So. 
290, 117 Fla 749. 

Idaho.—^Anderson v. Whipple, 227 
P.2d 361, 71 Idaho 112—Locklear v. 
Tucker, 203 P.2d 380, 69 Idaho 84. 
Ind.—Foltz V. Evans, 49 N.E.2d 868 , 
113 Ind.App. 596. 

Mich.—^McDonald v. Scheifier, 84 N. 

W.2d 673, 323 Mich. 117. 

Mo.—^Rayburn v. Atkinson, 206 S.W. 
2d 612—Obrpus JUxis cited lu Boev- 
ing V. Vandover, App., 218 S.W.2d 
176, 179, 240 Mo.App. 117—^Blake 
V. Shower, App., 207 S.W.2d 776. 
N.J.—Ginsburg v. White, 60 A.2d 644, 
139 N.J.Bq. 271. 

N.T.- 7 II 30 President St. Corp. v. Bol¬ 
ton Realty Corp., 89 N.E.2d 16, 300 
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N.T. 68 —Goodman v. Henry Cap- 
lan, Inc., 66 N.Y.S.2d 576, 188 Misc. 
242—Weisz v. R. M. E: Realty 
Corp., 68 N.Y.S.2d 533, affirmed 76 
N.T.S.2d 773, 273 App.Dlv. 781— 
Meyers v. O’Connor, 67 N.T.S.2d 
800. 

Pa—Qettemy v. Homestead Ass*n of 
Westmoreland, 62 A2d 325, 856 Pa 
475. 

58 C.J. p 940 note 6 . 

Collateral agreement did not defeat 
speciific performance of contract com¬ 
plete in itself.—Nigfro v. Conti, 66 
N.B.2d 363, 819 Mass. 480, 165 A.Lja. 
762. 

Additional agreements 

Any rights existing under prelim¬ 
inary contracts may be enforced by 
specific performance without further 
execution of additional agreements. 
—Creston Apartments Corporation v. 
Philip Gertler Electrical Contracting 
Co., 242 N.Y.S. 396, 229 App.Dlv. 450. 

39. ni.—Young V. Kowske, 83 N.E. 
2d 600, 402 m. 114—Cowen v. Mo- 
Nealy, 96 N.E.2d 100, 842 niJLpp. 
179—Carver v. Brien, 43 N.EL2d 
597, 816 I11.APP. 643. 

Ind.—Harter v. Morris, 123 N.B. 23, 
72 Ind.App. 189, rehearing denied 
123 N.E. 719, 72 IndLApp. 189. 

N.T.—Goodman v. Henry Caplan, 
Inc., 65 N.Y.S.2d 576, 188 Misa 242. 
Pa.—Getemy v. Homestead Ass'n of 
Westmoreland, 62 A.2d 325, 856 
Pa. 476. 

40. U.S.—^Dan Cohen Realty Co* v. 
Nat Savings & Trust Co., C.OJL, 
Ky., 126 F.2d 288—^Denson v. 
Mapes, D.C.Nev., 71 F.Supp. 608, 
affirmed, C.C.A, 166 F.2d 322. 

Cal.—(King v. Stanley, 197 P.2d 821, 
32 Cal.2d 684—^Dickey v. Pattison, 
207 P.2d 1081, 92 Cal.App.2d 659— 
Store Properties v. Neal, 164 P.2d 
38, 72 Cal.App.2d 112—Patch v. 
Anderson, 151 P.2d 644, 66 Cal.App. 
2d 63. 

Fa.—^Forida Bank & Trust Co. at 
West Palm Beach v. Feld, 25 So.2d 
663, 157 Ffiu 261. 

Ga—Odum v. Downing Co., 171 S.H. 
294, 177 Ga. 787. 

Idaho.—^Anderson v. Whipple, 227 P. 
2d 351, 71 Idaho 112—HancoOk v. 
Ellkington, 186 P.2d‘494, 67 Idaho 
542. 

m. —^Young V. Kowske, 83 N.E. 2d 500, 
402 Ill. 114—Welsh v. Jakstas, 82 
N.B.2d 63, 401 ni. 288—Daytona 
Gables Development CO. v. Glen 
Fora Inv. Co., 178 N.E. 107, 846 ni. 
871—Cowen v. McNealy, 96 N.E.2d 
100, 842 HLApp. 179—Adkins ▼. 
Campbell, 96 N.E.2d 747, 842 HI. 
App. 200—Jacksonville Hotel Bldg. 



S.35 

tive contract foe the purpose of specific perform¬ 
ance.^^ Where, however, all the essential elements 
of a contract are stated, a failure to include other 
provisions which might properly have been incor¬ 
porated does riot prevent a decree of specific per¬ 
formance;^® and terms which the law implies need 
not be expressly stated,^® Further negotiations aft¬ 
er the contract has been completed do not prevent 
specific performance of the contract.^^ It is no de¬ 
fense that the agreement must be gathered from 
more than one instrument where they may fairly be 
construed as constituting one writing.^s 

It has been held that a party who prepared, or 
whose attorney prepared, the contract or a memo¬ 
randum thereof cannot, in order to defeat specific 
performance, take advantage of the omission of a 
term or condition therefrom,^® especially where the 
adverse party offers to allow the incorporation of 


81 C.J.S. 

the omitted term or condition.in the decree.^*^ In 
passing on the completeness of the contract for the 
purpose of determining whether it is specifically en¬ 
forceable, the time the suit is filed is the decisive 
date, and, if the contract is complete at that time, 
specific performance will not be denied because of 
lack of completeness at a prior date.^® 

b. Frovision for Subsequent Contract 

An agreement contemplating the execution of ai 
contract, or of a more fbrmal contract, may be specifi¬ 
cally enforced where it Is complete In Its essential terms^ 
but not where essential terms are left for future ne¬ 
gotiation and settlement. 

It may be proper to decree specific performance 
of an agreement to enter into a contract,^® or of an 
inform^ agreement, even though the parties con¬ 
templated the subsequent execution of a formal 
contract,®® at least where the agreement contains 
the essential terms.®^ On the other hand, it may 
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Corporation v. Dunlap Hotel Co., 
264 ni.App. 279, modified on other 
srounds 183 N.E. 897, 350 lU. 451. 
Me.—Fortin v. Wllensky, 63 A.2d 266, 
142 Me. 372. 

Mo.—^Place v. Parker, App., 180 S.W. 
2d 538, reversed on other grounds 
State ex rel. Place v. Bland, 183 
S.W.2d 878, 368 Mo. 639. 

N.Y.—1130 President St Corp. v. Bol¬ 
ton Realty Corp., 89 N'.E.2d 16, 800 
'N.Y. 63—Groodman v. Henry Cai>- 
lan, Inc., 66 K.Y.S.2d 676, 188 Misc. 
242—In re MeVoy's Estate, 94 N. 
Y.S.2d 396, affirmed 96 H.Y.S.2d 686 , 
276 App.Dlv. 1102—Berman v. 
Keener, 85 N.Y,S.2d 483—^Meyers v. 
O'Connor, 67 KY.S.2d 800. 

Or.—Alexander v. Alexander, 58 P.2d 
1266, 164 Or. 317. 

Tex.—Corpus Juris quoted in Witt 
V. McCrohan, CivA.pp., 67 S.W.2d 
1127, 1128. 

58 G.J. p 940 note 8 . 

41. ni.—Adkins V. Campbell, 96 N. 
B.2d 747, 342 IlLApp. 200—Carver 
V. Brien, 48 N.E.2d 597, 315 HI. 
App. 643. 

Minn.—^McCarty v. Nelson, 47 N.W. 
2d 595, 233 Minn. 362, certiorari de¬ 
nied 72 S.Ct 177, 342 TT.S. 887, 96 

Xi.Ed.-b rehearing denied 72 S.CL 

624, 842 U.S. 966, 96 L.Bd.- 

Mo.—Corpus Juris cited in State ex 
rel. Place v. Bland, 183 S.W.2d 878, 
889, 353 Mo. 639. 

N.Y.—Goodman v. Henry Caplan, 
Inc., 65 N.Y.S.2d 676, 188 Misc. 242. 
68 C.J. p 940 note 9. 

42m TT.S.—Watson Bros. Transp. Co. 

V. Jaffa, aCJLNeb., 143 F.2d 340. 
Ind.—Jackson v. First Nat Bank & 
Trust Co. of La Porte, 67 N.E.2d 
946, 115 Ind.App. 813. 

Ky.—^Pennsylvania R. Co. v. City of 
LoulsvUle, 126 S.W.2d 840, 277 Ky. 
402. 


Mich.—^Rathbun v. HerchOb 86 N.W. 

2d 230, 828 Mich. 160. 

Utah.—Johnson v. Jones, 164 P.2d 
893, 109 Utah 92. 

58 C.J. p 941 note 10. 

*'A contract embodying all the ma¬ 
terial factors for the accomplishment 
of a transaction undertaken by the 
parties is not incomplete or Indefinite 
because it falls to express in terms 
some matters concerning the per^ 
formance of the contract and rea/* 
*sonahly necessary for the attainment 
of its object.”—Shayeb v. Holland, 
73 N.E.2d 731, 732, 821 Mass. 429. 
HniUlea blanks 

Where lease was complete in Itself, 
fact that blanks in lease relating to 
delay rentals were not filled in was 
no defense to suit to compel delivery 
of lease, since lease was more favor¬ 
able to defendant without the filling 
in of such blanks.—^Paul v. Stano- 
lind Oil & Gas Co., Tex.CivApp., 83 
S.W.2d 808, error refused. 

Mluor details 

Where it appeared that cost of de¬ 
molition of old blinding was but a 
minor detail in a contract, which in¬ 
volved expenditures of several mil¬ 
lions of dollars, it was not essential 
that such details be resolved before 
contract became binding and enforce¬ 
able.—XT. S. V. City of New York, 
C.C.A.N.Y., 131 P.2d 909, certiorari 
denied City of New York v. IT. S., 63 
S.Ct. 858, 318 U.S. 781, 87 L.Ed. 1149. 

43, N.J.—^Moran v. Fifteenth Ward 
Building & Loan Ass'n, 25 A.2d 426, 
181 N.J.Bq. 861. 

58 C.J. p 941 note 11. 

ITsual and reasonable tenns 
Equity does not require that all 
terms and conditions of proposed 
contract be set forth in the contract 
in order to authorize specific per¬ 
formance, but usual and reasonable 
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I conditions of such a contract are, in 
contemplation of the parties, a part 
of their agreement—King v. Stan¬ 
ley, 197 P.2d 821. 82 Cal.2d 584— 
Janssen v. Davis, 29 P.2d 196, 219' 
Cal. 783—O'Donnell v. Lutter, 166. 
P.2d 968, 68 Cal.App.2d 876—Upton v. 
Gould, 149 P.2d 731, 64 Cal.App.2d' 
814. 

44w Idaho.—^Morgan v. Firestone 
Tire & Rubber Co., 201 P.2d 976, 63 
Idaho 606. 

Mich.—^Milner Hotels v. Ehrman, 11 
N.W.2d 914, 307 Mich. 347. 

Or.—Alpha Phi of Sigma Kappa v. 
Kincaid, 178 P.2d 166, 180 Or- 

568. 

45. Ariz.—Carley v. Lee, 119 P.2d: 
236, 68 Ariz. 268. 

Cal.—King V. Stanley, 197 P.2d 321, 
32 Cal.2d 684. 

N.H.—^Huot V. Janelle, 66 A.2d 639, 
95 N.H 10—^Dunlap v. Foss, 136 
A. 257, 82 N.H 449. 

46. N.J.—Franklin v. Welt, 181 A. 
585, 98 N.J.Eq. 602. 

47. HI.-Miller v. Gordon, 129 N.E. 
809, 296 Ill. 346. 

48. Kan.—^Heidner v. Hewitt Chev¬ 
rolet Co.. 199 P.2d 481, 166 Kan. 
IL 

Mo.—^Boeving v. Vandover, 218 S.W- 
2d 176, 240 Mo.App. 117. 

49. Cal.—Noyes v. Schlegel. 99 P. 
726, 9 Cal.App. 616. 

58 C.J. p 941 note 15. 

60. Ark.—Little v. Miller, 205 S.W- 
2d 476, 212 Ark. 856. 

N.J.—Gulvin V. Sunshine Park, 44 
A.2d 76, 137 N.J.Eq. 249. 

Utah.—Johnson v. Jones, 164 P.2d 
893, 109 Utah 92. 

58 CJ. p 941 note 16. 

51. N.J.—^Burlew v. Hepps, 48 A.2d 
278, 188 N.J.Eq. 425, reversed on 
other grouz^ 68 A.2d 827, 2 N.J- 
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be proper and necessary to refuse specific perform¬ 
ance of such an agreement,^2 as where it is incom- 
plete^s and leaves terms for future negotiation and 

settlements^ 

c. In Particular Matters 

(1) Parties 

(2) Subject matter 

(3) Consideration and security 

(4) Time for payment or performance 

(1) Parties 

In order to be sufficiently complete the contract 
must contain the names of the parties or a sufficient 
description of them so that they may be Identified. 

In order to satisfy the rule requiring complete¬ 
ness, the contract or memorandum thereof must 
contain the names of the parties, or a sufiicient de¬ 
scription of them to enable them to be identifiedS® 

(2) Subject Matter 

For purposes of specific performance, a contract Is 
not sufficiently complete unless It describes the subject 
matter or furnishes the means of its Identification. 

A contract to sell, exchange, or devise land is 
not sufficiently complete so as to be specifically en¬ 
forceable unless it describes the land^® or furnishes 
means by which it can be identified®^ with rea¬ 
sonable certainty.®® On the other hand, specific 
performance of a contract for the sale of real 


property is not precluded by the failure of -the con¬ 
tract to state whether or not the purchaser will take 
the perpetual fire insurance policies, if any, on the 
property.®® The description of the land need not 
be as complete as that required in a deed in order 
to constitute a link in the legal title.®® 

Kind of deed. In order to authorize specific per¬ 
formance of a contract for the sale and conveyance 
of land, it has been held not necessary that the con¬ 
tract specify the character of deed to be executed, 
since it may be implied that a conveyance of the 
fee by deed with general warranty was intended;®® 
but in some cases a failure to mention the kind or 
form of deed or instrument by which the property 
is to be conveyed has been held, in connection with 
other omissions, to render the agreement incomplete 
and unenforceable.®® 

Designation or description of boundaries. The 
land may be described and sufficiently identified by 
its popular designation or name, where that distin¬ 
guishes the premises from other property, and the 
boundaries are well defined by reputation.®^ Men¬ 
tion of several boundaries may be sufficient,®® and 
a designation of one boundary®® or two bound¬ 
aries®*^ only may be insufficient, especially where 
other boundaries are to be fixed by laying out 
streets and this is not done.®® A designation of the 
land as a certain quantity out of a larger described 
tract, as of so many acres out of a specified tract. 


Super. 336, affirmed 69 A.2d 679, 6 
N.J.Super. 16. 

N.T.—Friedman v. CJardone, 67 N.T.S. 
2d 206—^E\isco v. Coffey, 48 N.Y.S. 
2d 740. 

Pa.—Schermer v. Wilmart, 127 A. 
315, 282 Pa. 66 . 

Defendant xesponsl'ble for failure to 
complete 

The rule that equity wll not en¬ 
force specific performance of a con¬ 
tract unless it Is completed In Its 
essential terms was Inapplicable 
where person against whom contract 
was sought to be enforced, in violas 
tlon of his agreement, was responsi¬ 
ble for failure to complete details of 
contract, and where both parties by 
stipulation asked an equitable adju¬ 
dication on contract as actually 
made.—State ex rel. Place v. Bland, 
183 S.W.2d 878, 363 Mo. 639. 

58. Cal.—Store Properties v. Neal, 
164 P.2d 38, 72 Cal.App.2d 112. 

68 C.J. p 941 note 18. 

63. Cal.—Store Properties v. Neal, 
supra. 

Conn.—Crawford Clothes v. 66 Bank 
Street Realty Co., 30 A.2d 914, 129 
Conn. 682. 

HL—^Tbomas v. Pope, 48 N.E!.2d 1004, 
880 HI. 206. • . 

81 aj.S.-^8 


Mont.—^Reeves v. Littlefield, 64 P.2d 
879, 101 Mont. 482. 

58 C.J. p 941 note 19. 

54. Cal.—^Patch v. Anderson, 151 
P.2d 644, 66 Cal.App.2d 68 . 

Md.—^Vary v. Parkwood Homes, 86 
A.2d 727. 

N.J.—Crescent Hill v. Ressler, 173 
A, 599, 116 N.J.Bq. 846. 

Wash.—^Pinch v. King Solomon 
Lodge No. 60, F. & A. M., 243 P.2d 
646—KVI, Ina, v. Doembecher, 167 
P.2d 1002, 24 Wash.2d 948. 

68 p 941 note 20. 

55. CW.—King v. Stanley, 197 P.2d 
321, 82 Cal.2d 684. 

68 aJ. P 941 note 21. 

56. Cal.—King v. Stanley, supra. 

68 C.J. p 941 note 22. 

57. Ark.—Hotopp v. Adair, 223 S.W. 
393, 144 Ark. 629. 

58 C.J. p 942 note 23. 

58. Contraot to out and extend canal 
is not susceptible of specific perform¬ 
ance where it does not specify the 
location, width, and depth of the ca¬ 
nal.—Viator V. Patout, 1 La.App. 362. 
Certainty with respect to subject 

matter in general see supra 9 33. 

59 . Pa.—Schermer v. Wilmart, 127 
A. 316, 282 Pa. 66 . 

68 C.jr. P 942 note 26. 
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60. Tex.—Spires v. Price, Civ.App., 
169 S.W.2d 137. 

61. Ala.—^Penney v. Norton, 81 So. 
666 , 202 Ala. 690. 

ni.—Welsh V. Jakstas, 82 N.E.2d 63, 
401 Ill. 288. 

62. Ark.—Skinner v. Stone, 222 S. 
W. 860, 144 Ark. 863, 11 A.L.R. 808. 

63. Iowa.—^Marti v. Ludeking, 186 
N.W. 476, 193 Iowa 500. 

N.J.—Venlno v. Naegele, 131 A. 896, 
99 N.jr.Eq. 183. 

64. Ill.—^Koch V. Streuter, 76 N.E. 
1049, 218 HI. 646, 2 L.RJL,N.S.. 
210 . 

58 C.J. p 942 note 30. 

65. N.C.—Sherman v. Simpson, 28 S. 
B. 186, 121 N.C. 129—Kitchen v. 
Herring, 42 N.C. 190. 

66 . W.Va.—Quinn v. Warbutton, 60 
S.B. 1100, 64 W.Va. 76. 

68 C.J. p 942 note 32. 

67. Ind.—^Island Coal Co. v. Streit- 
lemier, 37 N.R 340, 139 Ind. 83. 

Pa.—Appeal of Holthouse, 12 A. 340, 
9 Pa^Cas. 193. 

68 . Mass.—Lynes v. Hayden, 119 
I Mass. 482. 
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is mstiffident, where the boundaries of the part are 
not stated or the part has not been carved out;®® 
but where the vendor has sold the remainder to 
a third person, there is a sufficient identification;^® 
and a designation of lot, or lot and block, numbers, 
without stating the dimensions or boundaries of the 
lots, may be sufficient,*^! at least where reference is 
made to a map or plat*^® which is a matter of public 
record.^® A description by street number is not 
necessarily fatally defective.^^ 

Reference to landmarks. Landmarks or natural 
features of the land which would not appear on a 
map may aid in identifying the land to be con- 
veyedJ® 

• Reference to occupation, ownership, or mode of 
acquisition. The land may be identified by a state¬ 
ment of the vendor's ownership, if the evidence 
shows that the vendor owns only one tract which 
answers to the rest of the description.^® Also, the 
land may be identified by a statement that it is the 
land or property which the vendor or another ac¬ 
quired in a specified manner,^? or that it is the 
land occupied at the time of the contract or any 
specified time by the vendor or any other specified 
person.*^® Where ownership of the tract is not 
mentioned, the fact that the vendor owns but one 
tract does not, according to some authorities, 
identify sudb tract as the one intended.*^® Other 
cases, however, hold that, although the contract 
does not state the vendor's ownership of the tract, 
such a statement is implied.®® 

Reference to quantity, A mere designation of the 
quantity of land to be conveyed is not a sufficient 


description of the land.®l 

Reference to town, county, and state. A descrip¬ 
tion which does not mention the town, city, county, 
or state in which the land is located is insuffi¬ 
cient®® unless the contract is dated at a particular 
place®® or there are other data in the writing from 
which the location of the property may be inferred 
and which render express mention thereof unneces- 
sary.®4 

Aider by subsequent selection, A description 
which is insufficient in itself is rendered complete 
and sufficient when particular land is pointed out 
and designated and the purchaser enters or is put 
in possession;®® but a tender of a quitclaim deed of 
certain land does not have this effect.®® A contract 
giving one of the parties the right of selection of 
the lot or portion to be conveyed is not incapable 
of specific performance,®^ and it becomes enforce¬ 
able when the party entitled to do so makes the 
selection.®® 

(3) Consideration and Security 

A contract which does not fix the price.or consid¬ 
eration or provide an adequate way in which it can be 
fixed Is too Incomplete to be specifically enforceable. 

A contract is too incomplete for specific perform¬ 
ance if it does not fix the price or consideration or 
provide an adequate way in which it can be fixed;®® 
but the statement of the consideration is sufficient 
if an adequate way is pointed out for determining 
it.9® 

Arbitration, Generally speaking, a contract pro¬ 
viding for the fixing of the price by arbitrators 
is incomplete and unenforceable®! where it is wholly 


69. 111.—^Rampke v. Beuhler, 67 NJEt 
796. 203 XU. 384. 

68 O.J* p 942 Hots 35. 

70. CaL—Preble v. Abrahams. 26 P. 
99. 88 Cal. 245. 22 Am.S.R. 801. 

71. N.Y. —^Pelletreau v. Brennan, 99 
N.T.S. 966, 113 APP.D1V. 806. 

68 C.J. p 942 note 37. 

72. Or.—Guillaume ▼. K. S. D. Land 
Co.. 86 P. 883, 48 Or. 400. rehearing 
denied 88 P. 686. 48 Or. 400. 

73. Colo.—^Ross V. Purse, 28 P. 473, 
17 Colo. 24. 

74. Del.—Matthes v. Wier, 84 A. 878, 
10 DeLCh. 63. 

Ill.—Sallo V. Boas, 158 N.B. 364, 827 
m. 145. 

75- Iowa.—^Minneapolis, etc., R. Co. 
V. Cox, 41 N.W. 24, 76 Iowa 306, 14 
Am.S.R. 216. 

58 C.jr. p 942 note 41. 

76- Pa.—Johnson v. Pry, 29 Pa.Dlst. 
667. 

68 C.J. p 942 note 42. 


77. Wis.—Stout V. Weaver, 89 N.W. 
376, 72 Wis. 148. 

58 C.J. p 943 note 43. 

78. Conn.—^Hodges v. Rowing. 18 A. 
979, 58 Conn. 12, 7 L.R.A. 87. 

68 C.J. p 943 note 44. 

79. Minn.—Wlppolt v. Kammon. 40 
N.W, 266, 39 Minn. 372. 

58 C.J. p 943 note 45. 

80. N.J.—Champion v. Genin, 27 A. 
817, 61 17.J.E(i, 88 . 

58 C.J. p 943 note 46. 

81. Ky.—^Hall v. Cotton, 180 S.W. 
779. 167 Ky. 464, L.R.A.1916C 1124. 

I 68 C.J, p 943 note 47. 

88 . Pla.—^Hammond v. Hacker, 111 
So. 511, 93 Fla. 194. 

58 C.J. p 943 note 48. 

83. N.T.—^Pelletreau v. Brenhan, 99 
N.T.S. 965, 113 APP.Div. 806. 

68 C.J. p 948 note 49. 

84. Cal.—^McEevitt v. Sacramento, 
203 P. 132, 65 Cal.App. 117. 

68 C.J. p 943 note 50. 
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85. S.D.—Corpns JUxis cited In 

Crawford v. Carter. 87 N.W.2d 241, 
243, 72 S.D. 514. 

68 C.J. p 948 note 51. 

88 . ni.—Brlx V. Ott, 101 Ill, 70. 

87. N.J.—Corpus Juris cited in 

Ehox V. Raelber, 45 A.2d 614, 618, 
137 K.J.E(i. 494, affirmed 65 A.2d 53. 
140 N.J.Ea. 598. 

68 C.J. p 943 note 53. 

88. N.J.—Elnox V. Kaelber, supra. 

89. Cal.—King v. Stanley, 197 P.2d 
821, 32 Cal.2d 584. 

Colo.—American Min. Co. v. Himrod- 
Klmball Mines Co., 285 P.2d 804. 
Idaho.—Anderson v. Whipple^ 227 P. 

2d 351, 71 Idaho 112. 

68 C.J. p 943 note 64. 

90. U.S.—Cold Metal Process Co. v. 
United Engineering & Foundry Co., 
C.aA.Pa, 107 F.2d 27. 

58 C.J. p 944 note 55. 

91. H.J.—Davila v. United Fruit 
Co., 103 A. 519, 88 N’.JJSq. 602. 
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executory®^ and the mode of fixing the price is 
of the essence of the contract.^8 Qn the other hand, 
specific performance may be decreed where there 
has been. part performance^^ and arbitration is 
merely incidental and not of the essence of the 
contract.96 

Subsequent agreement as to price may render a 
contract complete.^,® It has been held that a pro¬ 
vision in an option to purchase, contained in a lease, 
for payment in a manner or on terms to be agreed 
on renders the contract too incomplete and insuffi¬ 
cient to warrant a decree of specific performance 
but it has also been held that, where the lessee has 
partly performed and defendant has wrongfully 
refused to accept cash or name any terms, specific 
performance may be decreed on condition that plain¬ 
tiff pay cash.®® 

Mortgage. The absence of particular provisions 
as to security or mortgage may,®® or may not,i 
render the contract of sale under consideration un¬ 
enforceable. 

Revenue stamps. The failure of a contract for 
the sale of realty to provide who is to pay for 
internal revenue stamps required on the deed does 
not preclude specific performance where a statute in 
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force at the time places the burden of providing the 
stamps on the vendor.® 

Rate of interest. The failure of a contract to 
specify the rate of interest on deferred pa 3 mients 
does not preclude a decree of specific performance.® 

(4) Time for Payment or Performance . 

Incompleteness of a contract with respect to pro¬ 
visions as to time or duration may render the con¬ 
tract unenforceable. 

Failure to specify time or duration may render a 
contract unenforceable by reason of incomplete¬ 
ness.^ 

Time of payment. Failure of a contract to speci¬ 
fy the time of pa 3 ment may render it too incom¬ 
plete to warrant specific performance thereof;® 
but such omission will not bar specific performance 
where the time of payment may be supplied by im¬ 
plication.® The court will not decree specific per¬ 
formance of a contract which provides for or 
clearly contemplates deferred pa 3 ment of part or 
all of the consideration, but does not specify the 
time of the deferred payment.^ If the contract is 
sufficiently complete with respect to provisions as 
to time or terms of payment, specific performance 
will not be defeated on the grotmd of incomplete- 
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92. Mass.—Dooley v. Resnlk, 162 N, 
m 231, 266 Mass. 205. 

93. U.S.—^Texas Co. v. Z. & M. In¬ 
dependent Oil Co., C.C.A.1T.Y., 156 
F.2d 862, 167 A.L.R. 719. 

Or.—^Dallas v. Gates, 289 P. 497, 133 
Or. 300. 

Option, contract for the purchase 
of realty and personalty could not 
be specifically enforced, where pur¬ 
chase price could be determined un¬ 
der the terms of the contract only by 
an appraisal, since equity court could 
not compel selection of appraisers to 
carry out provision of contract relat¬ 
ing- to appraisal.—^Equitable Trust 
Co. y. Delaware Trust Co., 54 A.2d 
733, 30 DeLCh. 118. 

94. Mass.—^Dooley v. Resnlk, 152 N". 
E. 231, 256 M^s. 205. 

After award 

An agreement to purchase land at 
a price to be fixed by arbitration may 
be specifically enforced, where arbi¬ 
trators after hearing fix the price, in 
the absence of anything to Impeach 
the award.—Dore v. Southern Pac. 
Co., 124 P. 817, 163 Cal. 182. 

95. JJjS ,—Texas Co. v. Z. & M. Inde¬ 
pendent Oil Co., C.CA.N’.T., 156 F. 
2d 862, 167 A.L.R. 719. 

58 C.J. p 944 note 61. 

Option contract 

Lease, granting lessee option to 
purchase the leased property at any { 


time during the term br renewal 
thereof at a valuation to be arrived 
at by appraisers to be chosen in a 
specified manner, was sufficiently def¬ 
inite and complete to sustain a Judg¬ 
ment for specific performance at the 
suit of the lessee notwithstanding the 
provision for arbitration.—Depies- 
Heus Oil Co. v. Sielaff, 16 N.W,2d 386, 
246 Wls. 36. 

96. Va.—^Parker v. Murphy, 146 S.H. 
264, 162 Va. 173. 

97. Tex.—^Bean v. Holmes, Civ.App., 
236 S.W. 120. 

98. D.C.—^Morris v. Ballard, 16 F.2d 
176, 66 APP.D.C. 383, 49 A.D.R. 1461. 

99. Ill.—Westphal v. Buenger, 154 
N.E. 426, 324 HI, 77. 

68 C.J. p 944 note 66. 

1. N.T.—^Patashna v. Silver, 81 N. 
T.lS.2d 717, affirmed 79 N.Y.S.2d 306, 
273 APP.D1V. 971. 

Utah.—Johnson v. Jones, 164 P.2d 
893, 109 Utah 92. 

58 C.J. p 944 note 67. 

2. Pa.—Schermer v. Wilmart, 127 A 
315, 282 Pa. 55. 

3. U.S.—Clark v. Andrew, C.€LAFla., 
11 F.2d 958. 

4. CaL—King v. Stanley, 197 P.2d 
321, 32 Cal.2d 584. 

Colo.—American Min. Co. v. Himrod- 
Elmball Mines Co., 235 P.2d 804. 
Idaho.—Anderson v. Whipple, 227 P. 
2d 361, 71 Idaho 112. 
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I Mich.—^Battjes v. Michigan Trust 
I Co., 32 N.W.2d 18, 820 Mich. 702. 
N.T.—^Meyers v. O'Connor, 67 N.T.S. 
2d 800. 

58 C.J. p 944 note 7L 
Term of lease or oommencement 
-thereof 

Md.—^Moran v. Hammersla, 52 A 2d 
727, 188 Md. 378. 

58 C.J. p 944 note 71 [c]. 

6. AIeu—J ones v. McCown, 39 So.2d 
14, 261 Ala. 681. 

58 C.J. p 944 note 74. 

6. Ill.—Ullsperger v. Meyer, 76 N.E. 
482, 217 Ill. 262, 2 L.RA.,N.S., 221. 

58 C.J. p 944 note 75. 

7. N.J.—^Matlack v. Arend, 63 A 2d 
812, 2 N.J.Super. 319. 

58 C.J. p 945 note 76. 

Contract not contemplating deferred 
payment 

Where language in purcha.se option 
agreement in lease relative to terms 
of payment of specified purchase 
price for leased premises did not dis¬ 
close Intention that credit in some 
form secured by some Income-produc¬ 
ing obligation was to be given and 
vendee in complaint expressly waived 
all credit and offered to pay cash, 
vendor could not defend action for 
specific performance on grround that 
agreement as to terms of payment 
-was incomplete and too Indefinite to 
be enforced.—^Matlack v. Arend, su¬ 
pra. 
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ness in this respect* Where a mortgage is to 
be given, a failure to state the term or maturity 
of the mortgage prevents specific performance,* 
except in some jurisdictions wherein a mortgage 
payable on demand is presumed to have been in- 
tendcd.1* 

Taxes and assessments. A contract for the sale 
of real property is not rendered incomplete by fail¬ 
ure to provide for assumption or apportionment of 
taxes or assessments for a particular year, where 
the matter is determinable by statute or custom,ii 
or by failure to fill a date blank, in a printed form, 
relating thereto, where the matter is covered by a 
special provision elsewhere in the contract^* 

Time for delivery of deed must, in some,l* al¬ 
though not other,!^ jurisdictions, be fixed and spec¬ 
ified in a contract for the sale of real property in 
order to render the contract enforceable. 

§ 36. Capacity and Character of Parties 

Competent parties to a contract are essential to 
specifle performance, and persons contracting In a 
representative capacity must have been duly authorized 
to act before their contracts will be enforced. 

Competent parties to a contract are essential to 
specific performance.^* In a suit for specific per¬ 


formance, whether defendant was incapable of 
transacting business at the time the contract was 
made is a pertinent inquiry,^® since he may have 
been mentally incapacitated to such a degfree as will 
move the discretion of the court in declining specific 
performance.^^ So an insane person’s contract to 
exchange his land for a grossly inadequate con¬ 
sideration is not specifically enforceable against 
him.^* However, mere mental weakness of a 
vendor, unaccompanied by other inequitable inci¬ 
dents, is in sufficient to defeat specific performance 
if the vendor had sufficient intelligence to under¬ 
stand the nature of the transaction and was left to 
act on his own free will.^* Mental incapacity of de¬ 
fendant when the time for renewal of a lease arrives 
is no defense to an action for specific performance 
of the covenant to renew, where the rent has been 
established in the manner agreed on.** 

Representatives generally. In the absence of rati- 
fication,*! in order to warrant specific performance 
of a contract entered into by a person purporting 
to represent and bind another person or to sell 
the property of another person, he must have had 
power and authorify to make the contract** This 
is true where he acted as agent,** guardian,*^ 
trustee,** or executor or administrator.*® It has 


a Utah.—Johnson v. Jones, 164 P. 

2d 893, 109 Utah 92. 
a Wls.—X^tzer v. Schuenke, 177 N. 

W. 855, 171 Wls. 606. 

56 C.J. p 946 note 77. 
la NJT.—South Jersey Fumltore 
Corp. V. Dorsey, 123 A. 643, 96 N. 
XSkl. 530, affirmed 132 A. 923, 99 N. 
J.Ea. 438. 

58 C.J. p 946 note 78. 

11. Pa.—Schermer v. Wilmart, 127 
A. 316, 282 Pa. 55. 

la UL—Singer v. Murphy, 170 N.E. 
777, 388 ni. 620. 

la Pa.—Seller v. Cochran, 124 A. 
787, 280 Pa. 579. 

14- N.T.—N. B. D. Holding Co. v. 
McKinley, 167 N.E. 923, 246 H.Y. 40. 

1& Colo.—^Mestas v. Martini, 155 P. 

2d 161, 113 Colo. 108. 

Va.—Adams v. Hazen, 96 S.B. 741, 
123 Va. 304. 

16, Mo.—Corpus juris cited in 
Hoover v. WWght 202 B.W.2d 83, 
86 . 

58 C.J. p 945 note 88. 

Zatozloatloa 

Specific performance of contract 
for sale of land would not be en¬ 
forced where, when contract was 
signed, defendant was drunk and 
complainant knew It, and the sale 
price was less tlian half of what the 
land was worth, although the con¬ 
tract was resigned on the next day. 


—Saunders v. Davis, 220 S.W.2d 888, 
81 Tenn.App. 674. 

17. Mo.—Corpus Juris dted in 
Hoover v. Wright, 202 S.W.2d 83, 
86 . 

Tenn.—Leathers v. Deloadbt, 204 S.W. 
683, 140 Tenn. 259. 

18. m.—Feldott V. Featherstone, 
125 N.B. 861, 290 IlL 485. 

19. R.I.—Palmer v. Carpenter, 169 
A. 745, 64 R.L 71. 

80. N.T.—Wurster v. Armfleld, 78 
N.T.S. 609, 67 AppJDiv. 168. 

21. Mass.—O’Neill v. NlccoUs, 86 
N.B.2d 522, 324 Mass. 382. 

Wash.—Northwest Poultry & Dairy 
Products Co. V. A. C. Fry Co., 176 
P.2d 324, 2 Wash.2d 35. 

28. lU.—Wood V. Shelter, 94 N.R 24, 
248 ni. 617. 

Ohio.—Capretta v. Capretta, 168 N.B. 

857, 33 Ohio App. 232. 

Pa.—Bills V. Gribowlcz, Com.Pl., 98 
Pittsb.L.eg.J. 647. 

Tenant in common 
Contract to convey realty which 
was signed by one of four heirs who 
owned property as tenants In com¬ 
mon, another of whom was an insane 
person, and which was expressly 
made subject to approval of probate 
court, was unenforceable, especially 
in absence of showing of approval by 
probate court, since signing heir, 
even If himself bound, could not con¬ 
vey interests of other heirs.—^Wll- 

500 


Hams V. Carruth, 190 So. 257, 188 
Fla. 798. 

23. Wash.—^Northwest Poultry 6b 
Dairy Products Co. v. A. C. Fry 
Co., 176 P.2d 824, 2 Wash.2d 35. 

58 C.J. p 946 note 87. 

24. Neb.—Webber v. Spened*, 27 N. 
W.2d 824, 148 Neb. 481. 

25. U.S.—Winslow v. Baltimore, 
etc., R. Co., D.C., 28 S.Ct. 443, 188 
U.S. 646, 47 REd. 685. 

58 C.J. p 945 note 89. 

Sale subject to approval of oourt 
I Where testamentary trustees held 
a majority of stock of corporation 
and contract for sale of Its property 
to plaintiffs reguired authorization 
from the probate court to vote the 
stock in favor of the sale and pur¬ 
chasers knew that they were dealing 
with the trustees In a fiduciary ca¬ 
pacity and, before approval of the 
probate court was obtained, a better 
offer was obtained from other pui> 
chasers, the probate court properly 
withheld its approval of the sale to 
plaintiffs who were not entitled to a 
decree requiring the trustees to per¬ 
form the contract of sala—Forester 
V. O’Connell & Lee Mfg. Co., Mass^ 
103 N.E.2d 705. 

26. Ark.—Gtemer v. Horne, 245 S.W. 
2d 229. 

Pa.—^In re Banks* Estate, Orph., 61 
Dauph.Co. 151. 

58 C.J. p 945 note 96. 
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l)een held that the authority conferred on an agent 
must have been strictly pursued^T 

Contracts between persons in confidential rela^ 
iionship. Contracts between trustee and beneficiary, 
guardian and ward, or other persons in confidential 
relationships must be marked by the utmost good 
faith or they will not be specifically enforced.^® 

Infant The contract of an infant cannot be spe¬ 
cifically enforced against him,^^ at least where it 
lias not been ratified by him after reaching ma¬ 
jority,*® although if ratified specific performance 
can then be enforced*^ The fact that a person has 
passed infancy and reached majority does not pre- 
-vent him from entering into an enforceable con¬ 
tract.** The infancy of petitioner at the time of 
the making of the contract will not defeat his 
right to specific performance, in the absence of cir¬ 
cumstances entitling the adverse party to repudiate 
the contract** 

Corporation. Specific performance of a contract 
•of a corporation may be decreed in a proper case,*^ 
but not where the contract is ultra vires,** or where 
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the act is one whidi the corporation has no author¬ 
ity to perform under the circumstances,** or where 
the contract was entered into on behalf of the cor¬ 
poration by a particular oflScer without proper au¬ 
thorization, ratification, or approval.*^ Where ju¬ 
risdiction in personam has been obtained over a 
foreign corporation by process duly served, the 
court has power, if the pleadings and evidence war¬ 
rant it, to proceed against it by a decree for specific 
performance,** but it cannot compel the specific 
performance of a contract in another state.*® 
Where the court has jurisdiction to render a per¬ 
sonal judgment or decree against a foreign corpora¬ 
tion, the fact that it may not be able to compel 
specific performance of its judgment in a particular 
way is no reason why the action should not be 
maintained.^® 

Contracts by or between husband and wife. Gen¬ 
erally speaking, contracts between husband and wife 
must be marked by the utmost good faith or they 
will not be specifically enforced.*^ A contract by 
which a wife undertakes to convey all her property 
to herself and her husband as tenants by the entire- 


=37- Colo.—Downing: Inv. Co. v. Cool- 
idgre. 104 P. 392, 46 Colo. 845. 

ras. Neb.—Greene v. Greene, 60 N-W. 
937, 42 Neb. 634, 47 Am.S.R. 724. 

58 C.J. p 945 note 93. 

=a». N.C.—Tillery v. Land, 48 S.m 
824, 136 N.C. 587. 

Va.—Ferebee v, Todd, 153 SwH. 705, 
154 Va. 293. 

58 C.J. p 945 note 94. 

:30. Colo.—Sipes v. Sipes, 287 P. 284, 
87 Colo. 301. 

.Mich.—Jacobs v. Bucklin, 215 N.W. 
805, 240 Mich. 408. 

.SL N.C.—Tillery v.. Land, 48 S.m 
824, 136 N.a 537. 

:32. Kan.—^Taylor v. Holylleld, 180 
P. 208, 104 Kan. 587. 

Ga.—Holliday v. Pope, 53 S.B.2d 
850, 205 Ga. 301. 

>34. S.C.—Corpus Juris quoted In 
Masonic Temple v. Ebert, 18 S.E. 
2d 584, 587, 199 S.C. 5—Corpus Ju^ 
rls guoted In Finklea v. Carolina 
Farms Co., 18 S.E.2d 596, 599, 196 
S.C. 466. 

-68 C.J. p 945 note 97. 

:35. Me.—Guilford & Sangrervllle Wa¬ 
ter Dist. V. Sangrervllle Water Sup¬ 
ply Co.. 154 A. 567, 130 Me. 217. 

.S.C.—Corpus Juris guoted in Finklea 
V. Carolina Farms Co., 18 S.E.2d 
596, 599, 196 S.C. 466. 

-68 C.J. p 945 note 98, p 971 note 85 
Ck]. 

::Publlo service corporation 

Bill to enforce specific perform- 

.ance of conveyance of plant of pub- 

^Uc water service corporation to wa¬ 


ter district was properly dismissed, 
since corporation could not, without 
legrislatlve permission, leave itself 
without facilities to perform its pub¬ 
lic duties.—Guilford & Sangrervllle 
Water Dist. v. Sangrervllle Water 
Supply Co., 154 A. 567, 180 Me. 217. 
General obligratloa contract of mu^ 
nldpaU'^ 

Fact that a market building: which 
was constructed by a corporation un¬ 
der a contract for a city to operate 
as a public utility was constructed 
for a special purpose did not entitle 
the corporation, on breanh of the con¬ 
tract by the city, to recover the full 
contract price, leaving: title to the 
property to pass through a fi n al de¬ 
cree, on the ground that the building 
was somewhat like a unlgue chattel, 
where the contract, if construed as 
a general obligation contract, was 
ultra vires as to the city, since such 
a judgment would be, in effect, spe¬ 
cific performance of a general obli¬ 
gation contract.—Public Mfurket Co. 
of Portland v. City of Portland, 130 
P.2d 624, 171 Or. 522, opinion ampli¬ 
fied 138 P.2d 916, 171 Or. 522. 

36. N.J.—Bahr v. Breeze Corpora¬ 
tions, 8 A.2d 185, 126 N.J.Bg. 124, 
affirmed 12 A.2d 678, 127 N.J.Eg. 
257. 

87. Neb.—^Electronic Development 
Co. V. Robson, 28 N.W.2d 130, 148 
Neb. 526. 

K.J.—Beck v. Edwards & Lewis, 57 
A2d 459, 141 N.J.Bg. 326. 

S.C.—Corpus Juris guoted in Masonic 
Temple v. Ebert, 18 S.K2d 584, 587, 
199 S.C. 5—Corpus Juris guoted iu 

SOI 


Finklea v. Carolina Farms Co., IS 
S.E.2d 596, 699, 196 S.a 466. 

58 C.J. p 946 note 99. 

BatUteatlon by stookholders 
Where all directors knew of con¬ 
tract entered into by president with¬ 
out authority, under which solvent 
corporation agrreed to repurchase 
stock of officer at book value at time 
of tender, and directors actively par¬ 
ticipated in its formulation and exe¬ 
cution, and contract was mutually 
advantageous because of fact that 
stock was closely held, contract was 
specifically enforceable without proof 
of ratification by all stockholders in 
absence of showing of bad faith, not¬ 
withstanding officer might obtain 
more for his shares by reason of ten¬ 
der prior to liguidation of corpora¬ 
tion than other shareholders.— 

^ Wlnchell v. Plsrwood Corp., 85 N.E.2d 
313, 324 Mass. 171. 
sa N.T.—Wrightsville Hardware 
Co. V. Assets Realization Co., 144 
N.T.S. 991, 159 App.Div. 849. 
W.Va.—Shafer v. O’Brien. 8 S.E. 298, 
81 W.Va. 601. 

39. Mass.—Kansas, etc., Constr. Co. 
V. Topeka, etc., R. Co., 135 Mass. 
34, 46 Am.R. 439. 

40. N.T.—^Rockwell v. Knights 
Templars, etc., Mut. Aid Assoc., 119 
N.T.S. 515, 134 APP.D1V. 736. 

Wash.—^Lively v. Husebye, 110 P. 
673, 60 Wash. 47. 

4L N.J.—Krueger v. Krueger, 61 A. 

2d 467, 142 N.J.Ea. 681. 

Wash.—^Reagh v. Dickey, 48 P.2d 941, 
188 Wash. 564. 

58 C.J. p 945 note 93. 
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ty, in conaderation of the husband's making the 
■wife a joint, owner of his personalty and bank ac¬ 
counts, is subject to specific performance after the 
■wife's death, where the husband has fully performed 
during her lifetime.^2 

Where a husband has authority to sell community 
property ■without the joinder of his wfe, a contract 
for such sale is subject to specific performance 
although not executed by the ■wife,tjtit a husband's 
contract to sell homestead property without joinder 
of his wife therein, where such joinder is required 
to make the alienation valid, "will not be specifically 
enforced and a husb^d's contract to convey his 
wife's separate property will not be specifically en¬ 
forced on the theory of ratification,45 at least in 
the absence of a showing that the husband was 
acting as the ■wife’s agent or that she knew he was 
so acting and ratified the contract^® A contract 
to lease and sell property owned by a husband and 
wife as tenants by the entirely cannot be specifical¬ 
ly enforced if signed by the wife only, without au- 


81 aj.s., 

tbority frpm the husband.^^ 

' Incapacity of a husband and ■wife to contract . 
■with each other is no bar to the validity of their 
joint promise to a third person so as to defeat 
specific performance.^® Where the husband’s assent 
or joinder is required to validate a wife’s convey¬ 
ance of real property,^9 her contract to convey, not 
joined in or assented to by the husband, although it 
may be valid so as to entitle the purchaser to dam¬ 
ages for its breach, cannot be specifically enforced 
during the husband’s lifetime, since the court can¬ 
not compel him to give his written assent,®® and 
this is true even where the wife has accepted part 
of the purchase price and admitted the purchaser to 
possession but such a contract is specifically en¬ 
forceable if at the time fixed for performance the 
vendor has become discovert by death or divorce.®^ 

Although in some jurisdictions a contract by a 
married woman to convey her separate property in 
the future is not specifically enforceable against 
her,®® at least where she has not, under legislation 
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42. Mich.—^Bates v. Beckman, 36 N. 
W.2d 900, 324 hOch. 223. 

43. Tex-—Dlpucclo v. Hanson, Civ. 
App., 233 S.W.2d 863. 

44. Old.—B^tterman v. Franldin, 
211 P. 403, 88 Okl. 1. 

45. Tex.—Gkjssett v. "Vaughan, Civ. 
App., 173 S.W. 933. 

46. Tex.—Ross v. Blunt, Clv.App., 
166 S.W. 913, error refused, 

47. Md.—^Pox V. B^raebel, 116 A. 876, 
140 Md. 64. 

48. Mass.—^Hushlon v. McBride, 4 N. 
B.2d 443. 296 Mass. 4. 

Signature of hushand alone 
Suit for specific performance "was 
properly maintained against husband 
and wife, who agreed to transfer cer¬ 
tain per cent of stock of new corpo¬ 
ration, under finding that husband 
was more than an agent of wife, but 
that he also was one of principals, 
whether husband and wife were to be 
regarded as disclosed or undisclosed 
principals, husband's signature to 
contract being Interpreted as binding 
the known principals, including him¬ 
self.—^Hushlon V. McBride, supra. 

49. Ala.—^Morris v. Marshall, 64 So. 

312, 185 Ala. 179. 

Signature on vendor’s copy 
Failure of plaintiff's husband to 
sign defendants* copy of contract for 
exchange of real properties was no 
defense to action for specific per¬ 
formance.—Cohen V. Bredfeld, 216 
N.W. 376, 241 Mich. 173. 

Contract signed by hnsband as 
agent of wife is not such Joinder as 
to subject It to specific performance. 
—Frankhauser v. Saul, 21 Pa.Dlst 
978. 


50. Fla.—Miller v. Phillips, 25 So.2d 
194, 167 Fla. 175. 

N.J.—Chianese v. Cachla, 131 A. 60, 
8 N.J.M1SC. 1224. 

Pa.—^Bosses & Carter v. Mahalsky, 
Com.Pl., 41 IiUz.Ifeg.Reg. 189, af¬ 
firmed 74 A.2d 93, 365 Pa. 184. 

30 C.J. p 757 note 61, p 937 note 37. 
Statute construed 
Statute inhibiting specific perform¬ 
ance of a contract for sale of prop¬ 
erty of a married woman unless exe¬ 
cuted in form prescribed for convey¬ 
ance of her separate property was 
not affected by later statute granting 
power to married woman to sell and 
convey her separate real property 
without Joinder of her husband, in 
view of another provision in the later 
statute immediately counteracting 
such power by providing that no 
deed, mortgage, or other instrument 
conveying or encumbering realty 
owned by married woman should be 
valid without Joinder of her husband. 
—Miller v. Phillips, 26 So.2d 194, 157 
Fla 176—^Berlin v. Jacobs, 24 So.2d 
717, 166 Fla. 773. 

Power of attorney 
Contract entered into by wife to 
sell her separate real property with- 
I out Joinder of husband was not ren¬ 
dered specifically enforceable be¬ 
cause there was outstanding a power 
of attorney which husband had given 
to his wife, where wife did not sign 
contract both in her own behalf and 
as attorney in fact for her husband. 
-Miller V. Phillips, 26 So.2d 194, 167 
Fla. 176. 

Excuses for want of husband’s as¬ 
sent or Joinder 

Fact that husband was active in 
listing wife's property and approved 
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contract of sale did not obviate ne¬ 
cessity of his signing the contract; 
nor did fact that husband, due to his 
blindness, could not well "write his 
name, render contract specifically en¬ 
forceable without Joinder of hus¬ 
band, in absence of showing that hus¬ 
band used his mark indicating his 
intention of becoming a signatory to 
the contract.—^Miller v. Phillips, su¬ 
pra. 

Acknowledgment by wife 

Where the husband did not, as re¬ 
quired by statute. Join in his wife’s 
lease, equity could not decree specific 
performance of an agreement to sell 
contained therein, notwithstanding 
the wife properly acknowledged it.— 
Kolinsky v. Pllz, 126 A. 102, 94 N.J. 
Eq. 796. 

Prand 

(1) Where a married woman ob¬ 
tained a loan by fraudulently repre¬ 
senting herself as a widow, she was 
estopped later to pleading nonjoin¬ 
der of her husband in deeds of trust 
given to secure the loan.—^Patterson 
V. Lawrence, 90 Ill. 174, 32 Am.D. 22. 

(2) "Where a married woman fraud¬ 
ulently gave a defective mortgrage on 
land to secure a loan and then re¬ 
fused to pay the interest, equity 
would compel her to pay the princi¬ 
pal.—G-lass V. Warwick, 40 Pa. 140, 
80 Am.D. 566. 

51. Fla.—Dixon v. Clayton, 44 So.2d 
76. 

52. jNT.J.—^H ollander v. Abrams, 132 
A. 224, 99 N.J.Eq. 264, affirmed 134 
A. 742, 100 N.J.Eq. 298. 

53. Tex.—^Hays v. Marble, dvjtpp., 
213 S.W.2d 329, error dlsonlssed. 
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to such effect, been made a free dealer at the time 
of the making of the contract,®^ a contract entered 
into by her predecessor in title, by which contract 
she agreed to be bound and to perform faithfully, 
may be specifically enforced against her.^s Where 
a married woman under disability of coverture de¬ 
faults in the performance of an executory contract 
before the other party makes default, the other party 
cannot have specific perfonnance,®^ and therefore, 
being in default, she cannot require the performance 
of the contract by the other party.57 Where a mar¬ 
ried woman’s agreement to convey her estate is 
binding on her, specific performance may be de¬ 
creed^® on performance of conditions precedent by 
the purchaser.^® 

Contracts enforceable in probate court. In a 
number of jurisdictions authority is conferred on 
the probate court to enforce contracts of a deceased 
vendor without resort to a suit in equity, but 
ordinarily such legislation does not deprive equity 
courts of their jurisdiction specifically to enforce 
the contracts of deceased persons.®® 


§ 37. Writing 

An oral contract may be specifically enforced provid¬ 
ed It has, aside from the fact that It is not in writing, 
ail the requisites of a contract enforceable In equity; 
statutory requirements as to execution and acknowledg¬ 
ment of a married woman's contract to convey realty 
must be complied with in order to make the contract 
specificaily enforceable. 

A court of equity may decree specific performance 
of an oral contract,®^ provided it has, aside from the 
fact that it is not in writing, all the requisites of 
a contract enforceable in equity,®^ and specific per¬ 
formance is not precluded by application of the 
statute of frauds, as discussed infra § 38. 

In order to warrant a decree of specific perform¬ 
ance of a contract to convey real property of a 
married woman, statutory requirements as to execu¬ 
tion®® and acknowledgment®^ of the contract must 
be complied with, unless the circumstances are such 
that the contract would have been specifically en¬ 
forceable although not in writing,®® or unless the 
contract is ratified, as by execution of a deed by the 
married woman with all due formality;®® but where 
the statute does not require acknowledgment by the 


At oommoxL law, a contract by a 
married woman to convey real estate 
could not be specifically enforced.— 
Smitz V. Wright, 60 So. 226, 64 Bla. 
485. 

54. Fla.—^Fisher v. Parker, 112 So. 
62, 93 Fla. 258. 

56. U.S.—^Ebensberger v. Sinclair 
Refining Co., CC.A.Tex., 165 F.2d 
803, certiorari denied 69 S.Ct. 85, 
335 U.S. 816, 93 L.Ed. 371. 

56. Fla.—^Holder v. West Florida 
Development & Investment Co., 137 
So. 691, 103 Fla. 487, modified on 
other grounds and rehearing denied 
137 So. 271, 103 FUu 487. 

57. Fla.—Holder v. West Florida 
Development & Investment Co., 
supra. 

68. Fla.—^Blood v. Hunt, 121 So. 886, 
97 Fla. 551. 

ni. —^Edwards ▼. Schoeneman, 104 
Ill. 278. 

Md.—Welsh v. Davis, 93 A. 221, 126 
Md. 37. 

N.J.—Crandall v. Graham, 115 A. 
178, 93 IN'.J.Eq. 675, ajffirmed 117 A. 
926, 93 N.J.Eq. 675. 

Wash.—^Bryant v. Stablein, 184 P.2d 
45, 28 Wash.2d 739. 

30 C.J. p 937 note 81. 

SabsegTient marriage 
Where a contract of an unmarried 
woman to devise realty was such as 
would otherwise be specifically en¬ 
forced by devisee, her subsequent 
marriage did not operate to defeat 


such light,—^Brown v. Freudenberg, 
17 K.E.2d 865, 106 IndJlpp. 692. 

Batli^ring contract validated by stat¬ 
ute 

Where a purchaser had possession 
of laud under a bond for title from 
a married woman whidh became valid 
by ratification after the passage of a 
statute validating such contracts, he 
became entitled to compel execution 
of a deed on the completion of his 
payments, and this right was not de¬ 
feated because he took a deed from 
his vendor’s husbaud, who had only 
a life estate.—^Longino v. Smith, 249 
S,W. 667, 158 Ark. 162. 

69. W.Va.—^Freeman v. Swlger, 98 
S.E. 440, 83 W.Va. 425. 

60. Mich.—^Kundinger v. Fundlnger, 
114 N.W. 408, 150 Mich. 630. 

Mont.—^Burns v. Smith, 53 P. 742, 21 
Mont 251, 69 Am.S.R. 653. 

61. Fla.—Stone v. Bames-Jackson 
Co., 176 So. 767, 129 Fla. 816. 

Kan.—Corpus Juris cited in Track- 
well v. Walker, 48 P.2d 603, 604, 
142 Kan. 367. 

Neb.—Peters v. Wilks, 89 N.W.2d 
793, 151 Neb. 861. 

N.J.—Galloway v. Eichells, 62 A2d 
499, 1 N.J.Super. 684. 

Tex.—^Whittenburg v. Miller, 164 S. 

W.2d 497, 139 Tex. 686. 

Va.—^Harris v. Citizens Bank & Trust 
Co., 200 S.E. 652, 172 Va. 111. 

58 C.J. p 946 note 1—9 G.J. p 517 note 
. 82 [b]. 


Aa oral coutraot to adopt is en¬ 
forceable, BO far as It relates to* the 
relations of paternity and filiation, 
and is not affected by the statute of 
frauds where the child Is virtually, 
if not actually, adopted.—ShefBleld 
V. Barry, 14 So.2d 417, 168 Fla. 144. 

62. U.S.—^McCabe v. Bagby, CLA- 
Mich., 186 F.2d 546. 

m. —Thomas v. Pope, 48 N.B.2d 1004, 
880 HI. 206. 

Mo.—Priest v. Oehler, 41 S.W.2d 783, 
828 Mo. 690. 

Va.—^Harris v. Citizens Bank & Trust 
Co., 200 S.B. 652, 172 Va. 111. 
Wash.—^McLean v. Archer, 201 P.2d 
184, 32 Wash.2d 234. 

58 C.J. p 946 note 2. 

63. Fla.—^Berlin v. Jacobs, 24 So. 2d 
717, 166 Fla. 773—Wheeler v. Sulli¬ 
van, 106 So. 876, 90 Fla. 711. 

64b W.Va.—^Rollyson v. Bourn, 100 
S.B. 682, 85 W.Va. 15. 

81 aJ. p 137 note 18. 

Abaaidoned homestead 
Where evidence showed an Intent 
to abandon a homestead right in 
property, coupled with actual leaving 
of the premises, failure to have in¬ 
strument, by which property was 
conveyed, executed and acknowledged 
by both husband and wife, was not 
a defense to a suit for specific per¬ 
formance.—^Phifer v. Miller, 45 N.W. 
2d 907, 168 Neb. 748. 

65. Fla.—^Baker v. Rice, 87 So.2d 
837. 
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66. Fla.—^Baker v. Rice, supra. 



§§ 37-38 

•wife the contract is specifically enforceable-witiioat 

it«» 


I 38. -Contract ■within Statute of Frauds 

An ora) contract which Is within the statute of 
frauds ordinarily and In the absence of special equi¬ 
ties will not be specifically enforced; but, despite the 
statute of frauds, a court of equity may decree specific 
performance of an oral contract Jn a proper case, as 


81 aj.s> 

where the complaining i>arty has no adequate remedjr 
at law and denial of specific performance will operate- 
as a fraud on him. Writings relied on to take a con¬ 
tract out of the statute of frauds must comply with tho 
requirements of the statute^ 

Ordinarily a court of equity will not grant speci¬ 
fic performance of an oral contract which is within 
the statute of frauds,®^ such as a contract to sell or' 
convey®^ or devise^O real property or an interest 
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67. Pa.—^Bailey v. Cooney, 131 A- 

480, 284 Pa. 508. 

Xn Plorida 

(1) A wife’s contract to sell and 
convey realty formerly could not be 
specifically enforced unless acknowl- 
edsred by her in the prescribed form. 
—^Berlin v. Jacobs, 24 So.2d 717, 166 
Fla. 773—Wheeler v. Sullivan, 106 So. 
876, 90 Fla. 711. 

(2) Since the amendment of the 
statute in 1948, a contract for the 
sale of land may be specifically en¬ 
forced even thouiTh it is not ac¬ 
knowledged by the wife.—Scott v. 
Hotel Martinique, Fla., 48 So.2d 160. 

Xn Hew Jersey 

(1) A married woman’s contract to 
sell land formerly was not specifical¬ 
ly enforceable in equity unless the 
contract was duly acknowledged and 
certified.—Wolff v. Meyer, 66 A. 959, 
76 N.J.Law 181, affirmed 70 A. 1103, 
76 NUr.L.aw 674—Vacca v. Wilkens, 
154 A. 842, 108 N.J.Bq. 331—Thomas 
V. Flanagan, 132 A- 306, 99 N.J.Bq. 
198—Celendano v. Blazejewskl, 129 A. 
708, 98 N.J.Bq. 46—Koperski v. Wira, 
128 A. 382, 97 N.J.Bq. 88—Schwa- 
binger v. Saxon, 110 A. 16, 118 A. 926, 
92 N.J.Eq. 461-^hassman v. Wiese, 
106 A. 19, 90 N.J.Eq. 611—Ten Eyck 
V. Saville, 64 A 810, 64 N.J.Bq. 611— 
Corby v. Drew, 86 A 827, 56 N.J.Bq. 
887. 

(2) So specific performance of con¬ 
tract to sell land, execution of which 
waa acknowledged on Sunday, could 
not be had against married women 
owners holding as tenants in com¬ 
mon.—^Bowen v. Pursel, 134 A 666, 
100 N.J.Bq. 319. 

(3) Since the amendment of the 
statute in 1934, however, the ac¬ 
knowledgment by a married woman 
of a contract to sell land is no longer 
essential to enforcement of contract 
in equity.—Norton v. Miller, 47 A 2d 
738, 138 N.J.Bq. 236, affirmed 60 A2d 
895, 139 N.J.Eq. 310—^Heinig v. Smel- 
low, 47 A2d 336, 138 N.J.Eq. 119, af¬ 
firmed 60 A2d 875f 189 N.J.Eq. 308. 

68. U.S.—^Nelson Development Co. v. 

Ohio Oil Co., D.C.I11., 46 F.Supp. 

983. 

Ark.—^McPhail v. Laughrun, 217 S.W. 

2d 244, 214 Ark. 476. 

Cal.—Dessert Seed Co. v. Garbus, 163 

P.2d 184, 66 Cal.App.2d 838—^De 

Mattos V. McGovern, 77 P.2d 622, 

25 Cal.^j)p.2d 429. 


Pa.—^In re Anderson’s Estate, 36 A2d 
301, 348 Pa. 294. 

Tenn.—^Webb v. Shultz, 198 S.W.2d 
833, 184 Tenn. 235. 

Wls.—Schwanke v. Dhein, 254 N.W. 
346, 215 Wis. 61. 

68 CJ. p 946 note 6. 

Oral agreement to adopt 

Mo.—^Taylor v. Hamrick, 134 S.W.2d 
62—^Keller v. Lewis County, 134 
S.W.2d <48, 845 Mo. 536—^Benjamin 
V. Cronan, 93 S.W.2d 976, 338 Mo. 
1177. 

Oral contract to will property 

Mass.—West v. Day Trust Co., 103 
N.R2d 813. 

Or.—^Majovski v. Slavo£^ 216 P.2d 
674, 188 Or. 867. 

S.C.—^Young V. Levy, 32 S.B.2d 889, 
206 S.C. L 

Wis.—Adams v. Congdon, 48 N.W.2d 
469, 269 Wis. 278. 

68. U.S.—Garrett v. Gerard, CC.A 
Okl., 166 F.2d 227. 

Ala.—Jones v. McCown, 89 So.2d 14, 
261 Ala. 681. 

Ariz.—Stewart v. Schnepf, 168 P.2d 
529, 62 Ariz. 440. 

Fla.—^De Valencia v. Pace, 200 So. 
370, 146 Fla. 169. 

III.—Crocker v. Smith, 9 N.E.2d 309, 
866 ni. 636—^Pierke v. Elgin City 
Banking Co., 7 N.E.2d 876, 866 Ill. 
66—Adkins v. Campbell, 96 N.B.2d 
747, 842 I11.APP. 200. 

Ky.—Cheatham’s Ex’r v. Parr, 214 
S.W.2d 91, 808 By. 176—Sampson 
V. Cottongim, 61 S.W.2d 309, 249 
OKy. 670—^Hinton v. Hinton’s Bx’r, 
40 S.W.2d 296, 239 By. 664. 

La.—^Bordelon v. Crabtree, 43 So.2d 
682, 216 La. 845—Arkansas Louisi¬ 
ana Gas Co. V. R. O. Roy & Co., 198 
So. 768, 196 La. 121. 

Minn.—Johlfs v. Cattoor, 269 N.W. 
67, 193 Minn. 668—^Bey v. Keeping, 
256 N.W. 140, 192 Minn. 283. 

Miss.—'Hardy v. Candelain, 37 So.2d 
360, 204 Miss. 328—^Milam v. Pax¬ 
ton, 184 So. 171, 160 Miss. 662. 

Mo.—Jones v. Linder, 247 S.W.2d 817 
—^McHolland v. Treadway, *46 S.W. 
2d 908, 226 Mo.App. 212. 

N.J.—Choras v. Investment Building 
& Loan Ass’n of Newark, Ch., 86 
A2d 86. 

N.T.—Garret v. Bernstein, 24 N.T.S. 
2d 902, 261 App.Div. 832. 

N.C.—^Dupree v. Moore, 44 SJEj.2d 87, 
227 N.C. 626. 

Pa.—Hamilton v. Heinatz, 46 A2d 

■ 469, 364 Pa. 107—^Brotman v. Brot; 
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mao, 46 A.2d 176, 363 Pa. 670-0111- 
man v. Dektor, 56 Pa.Dist. & Co. 
622—Williams v. Benzlng, 63 Pa. 
Dlst&Co. 669—Bartlow v. Camp¬ 
bell, Com.Pl., 49 Lack.Jur. 126— 
Wert V. Sheridan, Com.Pl., 13 Som. 
Co. 260, 29 WestCo.L.J. 101. 

Tenn.—Gaylor v. Gaylor, 1 TennApp.. 
645. 

Tex.—Scott V. Walker, 170 S.W.2d' 
718, 141 Tex. 181—Fitts v. Stone, 
166 S.W.2d 897, 140 Tex. 206— 
Mason v. Abel, Civ.App., 216 S.W.2d. 
377—^umbow v. Head, Clv.App.,. 
158 S.W.2d 854. 

68 C.J. p 946 note 6. 

Adoption agreement Involving title- 
to land ordinarily must be in writ¬ 
ing before it will be specifically en¬ 
forced.—^Luker v. Hyde, 45 So.2d 82,. 
263 Ala. 283. 

Oral contract for mineral lease 
Tex.—^Bradley v. Howell, Civ.App.,. 
126 S.W.2d 647, error dismissed. 
Judgment correct. 

Agent^B authority to sell 
’ (1) Agent’s contract for sale or 
principal’s land will not be specifi¬ 
cally enforced unless agent was au¬ 
thorized in writing to make such con¬ 
tract.—^Leach v. Hazel, 74 N.B.2d 797,. 
398 Ill. 33. 

(2) Wife’s knowledge of husband’s 
negotiations for sale of her realty 
carries no implied authority for hus¬ 
band to bind her by contract for sale 
thereof, she cannot be compelled to- 
perform specifically contract which 
she neither signed nor authorized 
husband in writing to sign, and such 
contract is unenforceable, even if she 
knew of or assented orally thereto.— 
Goldstein v. Siegel, 80 N.Y.S.2d 698. 

70l Cal.—Shive v. Barrow, 199 P.2d: 
693, 88 Cal.App.2d 838—Loper v. 
Flynn, 165 P.2d 256, 72 Cal.App.2d 
619—^De Mattos v. McGovern, 77 
P.2d 522, 25 Cal.App.2d 429. 

Fla.—Battle v. Butler, 189 So. 846, 
138 Fla. 392. 

Ga.—Salmon v. McCrary, 29 S.B.2d. 
58, 197 Ga. 281. 

ni.—Linder v. Potier, 100 NJB.2d 602, 
409 m. 407. 

Ky.—Cheatham’s Ex’r v. Parr, 214- 
S.W.2d 91, 308 Ky. 175—Head v. 
Schwartz’ Bs;’r, 202 S.W.2d 623, 
304 Ky. 798—^Rqdd v. Planters^ 
Bank & Trust Co., 141 S.W.2d 299,. 
283 Ky. 361—Gibson v. Crawford,. 
66 S.W.2d 985, 247 Ky. 22A 
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therein, where there has been no performance^^ or 
part performance'^2 j^q fraud,where denial 
of specific performance will not of itself operate 
as a fraud,where there has been no substantial 
change of position on the part of plaintiff in 
reliance on the agreement's and plaintiff can be 


§ 38 

easily compensated in money,and where there is 
no ground for estoppel to assert the defense of the 
statute of frauds.*^However, notwithstanding the 
statute of frauds, it may be proper to decree specific 
performance of an oral contract in some instances,'^^ 


Mich.—^McDonald v. Scheifler, 84 N. 

W.2d 573. 323 Mich. 117. 

Mo.—^Jacquemin v. Mercantile Com¬ 
merce Bank & Trust Co., 234 S.W. 
2d 789, 361 Mo. 873—^BWna v. 
Madden, 163 S.W.2d 82—Selle v. 
Selle, 88 S.W.2d 877, 837 Mo. 1234. 
N.C.—Stewart v. Wyrick, 45 S.B.2d 
764, 228 N.C. 429. 

Okl.—^Hickey v. Ross, 172 P.2d 771, 
197 Okl. 548. 

Or.—^Majovskl v. Slavofl, 215 P.2d 
674, 188 Or. 357. 

Pa.—Stafford v. Reed, 70 A.2d 845, 
363 Pa. 405. 

Tex.—Moore v. Rice, Civ.App., 110 
S.W‘.2d 973. 

T'a.—^Mann v. Mann, 165 S.B. 522, 159 
Va. 240. 

S8 C.J. p 946 note 6. 

71. Pa.—^Haskell v. Heathootei 69 
A.2d 71, 368 Pa. 184. 

72- Ind.—^Brown v. Freudenbergr, 17 
N.E.2d 865, 106 IndLApp. 692. 
N.Y.—Levy v. Hinrichsen, 67 N.T.S. 
2d 443, 188 Misc. 79, affirmed 72 
N.T.S.2d 414, 272 App.Dlv. 929. 

58 C.J. p 946 note 7. 

73. N.J.—Grahow v. Gelber, 49 A.2d 
431, 138 N.J.Bq. 586. 

Wis,—^Ludwigr V. Ludwig, 172 N.W. 
726, 170 Wis. 4L 

74ti Mo.—Steers v. Palmer, 228 S.W. 
2d 391, 359 Mo. 664—Selle v. SeUe, 
88 S.W.2d 877, 337 Mo. 1234. 

Ohio.—Tier v. Singrey, 97 N.B.2d 20, 
154 Ohio St 521. 

Tex.—^Francis v. Thomas, 106 S.W.2d 
257, 129 Tex. 579. 

Va.—^Massie v. Parrish, 125 S.B. 691, 
140 Va. 717. 

75. Ill.—^Linder v. Potier, 100 N.E. 
2d 602, 409 Ill. 407—Fierke v. El¬ 
gin City Banking Co., 7 N.B.2d 875, 
366 m. 66—Pierke v. Elgin City 
Banking Co., 194 Z7.E. 528, 359 111. 
394. 

Va.—Couch V. Cox, 181 S.E. 488, 165 
Va. 65. 

Compiling perforoumoe by xefomu 
lug deed 

Rule preventing enforcement of 
oral agreement for conveyance of 
land, in absence of evidence of 
change of situation or part perform¬ 
ance creating estoppel against plea 
of statute of frauds, applies as well 
to enforcement of such agreement by 
way of rectifying deed as to direct 
suit for specific performance—An- 
•drews V. Charon, 193 N.E. 737, 289 
Mass. 1—Glass v. Hulbert, 102 Mass. 
:24, 8 AizlR. 418. 


Mere loss of oonslderatloa 
With respect to specific perform¬ 
ance, more than mere loss of con¬ 
sideration is necessary to take oral 
agreement out of statute of frauds. 
—Walker v. Hamilton, Tex.Civ.App., 
42 S.W.2d 148. 

76. Cal.—^Murdock v. Swanson, 198 
P.2d 81, 85 Cal.App.2d 380. 

Ill.—^Linder v. Potier, 100 N.E.2d 602, 
409 Ill. 407. 

Mo.—Selle v. Selle, 88 S.W.2d 877, 
337 Mo. 1234. 

77- Cal.—^Dessert Seed Co. v. Gaav 
bus, 153 P.2d 184, 66 Cal.App.2d 
838. 

73. U.S.—Johnson v. Mosley, C.A. 
Ark., 179 F.2d 673. 

Ala.—^Nfolan v. Moore, 46 So.2d 825, 
254 Ala. 74. 

HI.—Chambers v. Appel, 64 N.E.2d 
511, 392 Ill. 294—Fierke v. Elgin 
City Banking Co.. 7 HJB3.2d 876, 366 

m. 66. 

Mich.—^Kendzlerski v. !EIendzlerski, 
292 N.W. 637, 293 Mich. 701. 

Mo.—^Dieckmann v. Madden, 160 S.W. 
2d 724, 849 Mo. 312—Sportsman v. 
Halstead, 147 S.W.2d 447, 847 Mo. 
286. 

Ohio.—Goetz v. Jacobs, App., 97 N.E. 
2d 219, rehearing denied 98 H.E.2d 
69. 

Or.—^Majovskl v. Slavoff, 215 P.2d 
674, 188 Or, 367. 

Pa.—Savitsky v. Savitsky, Com.Pl., 
52 Lack.Jur. 165. 

Va—Couch V. Cox, 181 S.E. 433, 165 
Va 55. 

Wash.—Osterhout v. Peterson, 87 P. 

2d 987, 198 Wash. 166. 

-VSTis.—Schmitz v. Schulenburg, 296 
N.W. 103, 236 Wia 606. 

68 C.J. p 946 note 9. 

Intexrelatlon of statute and exception 
The statute of firauds was enacted 
to prevent frauds and perjuries, and 
the right of equitable intervention by 
specific performance of an oral con¬ 
tract constitutes an exception to 
prevent the statute from furthering 
fraud and perjury, and neither the 
statute nor the exception ^ould he 
permitted to become an Instrument 
of oppression.—Sportsman v. BAl- 
stead, 147 S.W.2d ^47, 347 Ma 286. 
Bequlsites eimxnezatod 

(1) In order to warrant specific 
performance of an oral contract to 
convey, conversations relied on as 
X>roof of contract should not be too 
ancient, loose, or casual, contract 
should be fair and just, terms must 
be dear and definite, proof should 
show that contract counted on In 
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bill was made, performance must be 
shown as far as practicable and acta 
relied on to show such must in their 
nature be referable alone to the con¬ 
tract sought to be performed, con¬ 
tract must be grounded on adequate 
and legal consideration, and it must 
appear clearly to chancellor that the 
law could not give adequate relief 
in damages.—Herman v. Madden, 162 
S.W.2d 268, 849 Mo. 447—Sportsman 
V. Halstead, 147 S.W.2d 447, 847 Mo. 
286—Selle v. Sells, 88 S.W.2d 877. 
337 Mo. 1234. 

(2) In order to entitle vendee to 
specific performance of oral contract, 
there must be payment of considera¬ 
tion, possession by vendee, and mak¬ 
ing of valuable and permanent im¬ 
provements with vendor's consent, or 
presence of facts making transaction 
a fraud on vendee If contract is not 
enforced.—City of New York Ins. Co. 
V. Middleton, T6X.Civ.App., 62 S.W.2d 
681—Walker v. Hamilton, Tex.Clv. 
App., 42 S.W.2d 148. 

AgreemeiLtB xeziatlng in equitable 
mortgages need not in all cases be 
in writing in order to avoid applica¬ 
tion of the statute of frauds since, 
when completed by one of the pa]> 
ties, they are no longer executory, 
and because the statute does not af¬ 
fect the power which courts of equity 
exercise to enforce specific perform¬ 
ance of such agreements.—Schram 
V. Burt, C.C.A.Mich.. Ill F.2d 667. 
Oral contract to devtse property 
Ga.—Salmon v. McCrary, 29 SJS.2d 
68, 197 Ga. 281. 

Ill.—Linder v. Potier, 100 N.B.2d 602, 
409 Ill. 407—Fleming v. Dillon, 18 
N.E.2d 910, 370 Ill. 325, 120 A.L.R. 
1218. 

Mo.—Schebaum v. Mersman, 191 S. 
W.2d 671—Finn v. Barnes, 101 S.W. 
2d 718, 840 Mo. 445—Stibal v. Na¬ 
tion, 98 S.W.2d 724. 

Or.—^Majovski v. Slavoff, 215 P.2d 
674, 188 Or. 367. 

Oral agreement to make reciprocal 
wills 

Where in accordance with oral 
agreement childless husband and 
wife possessing separate estates exe¬ 
cuted reciprocal wills, each leaving 
his estate to the other and providing 
that the heirs of both should share 
alike in the residue, but wife after 
her husband's death revoked her will 
and executed another giving the 
residue of all property formerly 
owned by her husband and her to her 
own heirs at law, husband's admin¬ 
istratrix and his heirs were entitled 
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as where there is no adequate remedy at law,*^® 
where the contract has been fully performed by the 
complaining party,where the refusal of specific 
performance would operate as a fraud on plain¬ 
tiff,81 and where plaintiff has materially altered his 
position on the faith of the contract^^ and cannot 
be restored to his original position by any legal 

remedy.88 

An oral contract may be specifically enforceable 
despite the statute of frauds where defendant is 
estopped to invoke the statute®^ or admits the con¬ 


tract and does not set up or rely on the statute.^^ 
Specific performance of such a contract should be 
granted only where the very justice of the thing 
calls for it,88 where the circumstances give rise 
to equities sufficient of themselves to take the case 
out of the statute of frauds,^'^ and where all the 
conditions applicable to demands for specific per¬ 
formance of contracts generally arc present.^® 
lE a ch case in which plaintiff seeks to compel specific 
performance of an oral contract to convey or devise 
property must rest on its own peculiar facts and cir- 
cumstances.8® 


in action against the wife’s executor 
and heirs to show the oral agrreement 
notwithstanding the statute of 
frauds and to have It specldcally 
performed.—^Mack v. Swanson. 299 
N.W. 548. 1>40 Neb. 295. 

Oral agreement to adopt 
Although an oral agreement to 
adopt Is within statute of frauds, a 
court of equity will take necessary 
8tej>s to protect interests of child in 
case where one has expressly agreed 
to adopt child or by his acts and con¬ 
duct has placed himself in position 
where it would be inequitable to per¬ 
mit him to assert that child was not 
adopted.—^Taylor v. Hamrick. Mo., 
184 S.wr.2d 62—(Keller v. Lewis Coun¬ 
ty. 184 S.Wr.2d 48. 845 Ho. 686—Ben¬ 
jamin y. Gronan. 98 S.W.2d 976, 888 
Mo. 1177. 

79. Ariz.—Stewart v. Schnepf. 158 
P.2d 529. 62 Ariz. 440. 

ni.—Linder v. Potter, 100 N.B.2d 602, 
409 Ill. 407—Plerke v, Elgin City 
Banking Co.. 7 N.E.2d 876, 366 Ill. 
66 . 

Md.—Ottaviano v. Lorenzo^ 179 A. 
580. 169 Md. 61. 

Pa-—Savitsky v. Savitsky, Com.Pl., 
52 Lack.Jur. 165. 

Tex.—^Francis v. Thomas, 106 S.W.2d 
267, 129 Tex. 679. 

80. Mich.—^McDonald v. Schelfler. 34 
N.W.2d 678. 823 Mich. 117. 

Ohio.—^Ayres v. Cook, App.. 46 N.E.2d 
629. affirmed 43 N.E.2d 287. 140 
Ohio St. 281. 

Okl.—Waters v. Stevens, 176 P.2d 
808, 198 Okl. 162. 

Or.—Young v. Neal, 226 P.2d 66. 190 
Or. 161—^Majovski v. SlavolX; 215 
P.2d 674, 188 Or. 367. 

81. HI.—^Fleming v. Dillon, ,18 N.E. 
2d 910. 870 Ill. 325. 120 A.L.R 1218 
—ICaplan v. Zeman. 16 N.E.2d 731. 
369 Ill. 273—Flerke v. Elgin City 
Banking Co., 7 N.R2d 875, 366 HL 
66 . 

Mo.—Steere v. Palmer. 223 S.W.2d 
391. 359 Mo. 664. 

Ohio.—Tier v. Singrey, 97 N.B.2d 20. 
164 Ohio St. 521—Ayres v. Cook, 
App., 46 ‘N.E.2d 629, affirmed 43 
N.E.2d 287, 140 Ohio St. 281. 

Tex.—Francis v. Thomas, 106 S.W.2d 
267, 129 Tex. 679. 


Va.—Armstrong v. Bryant, 55 S.E.2d 

5, 189 Va. 760—Cannon v. Cannon, 
163 S.E. 406. 158 Va. 12. 

Oral contract to devise property 
Although contract to devise prop¬ 
erty in consideration of services is 
oral, if the contract has been fully 
performed by the party agreeing to 
render the service, so that a denial 
of spedflc performance would work 
a fraud on him, the statute of frauds 
cannot be invoked as a bar to recov¬ 
ery.—Schebaum v. Mersman. Mo.. 191 
S.W.2d 671—Dleckmann v. Madden. 
160 S.W.2d 724, 849 Mo. 812—Finn 

V. Barnes, 101 SW.2d 718, 840 Mo. 
445—Sttbal v. Nation, Mo.. 98 S.W.2d 
724. 

^'Quasl” spaotflo performanoa 
Where firaud sufficiently appears 
and no remedy at law exists, equity 
will Intervene and in effect permit 
*’quasl** specific performance of oral 
agreement to make a will by impress¬ 
ing a trust on the property for the 
benefit of a claimant who would 
otherwise be defrauded and deprived 
of any remedy,—^Murdock v. Swan¬ 
son, 193 P.2d 81, 85 Cal.App.2d 880. 

88. D.C.—^Hoffman v. F. H. Duehay. 

Inc., 65 F.2d 839, 62 App.D.C. 206. 
Ill.—Linder v. Potter, 100 N.B.2d 602, 
409 UL 407. 

83. Md.—Ottaviano v. Lorenzo. 179 
A. 530, 169 Md. 51. 

Or.—Young v. Neill, 226 P.2d 66, 190 
Or. 161. 

Pa.—^Haskell v. Heathcote. 69 A.2d 
71, 863 Pa. 134—Savitsky v. Savit- 
sl^. Com.Pl.. 52 Lack.Jur. 165. 
Va.—^Armstrong v. Bryant, 66 S.E.2d 

6, 189 Va. 760. 

84. Cal.—^Dessert Seed Co. v. Gku*- 
bus, 168 P.2d 184, 66 Cal.App.2d 
838—^Byers v. Doheny, 287 P. 988, 
105 CalJ^pp. 484. 

Ey.—^Dunn v. Conn. 3 Ey.Op. 195. 
Or.—Young v. Neill, 226 P.2d 66, 190 
Or. 161. 

85. Mo.—^Ranck v. Wickwire, 164 
S.W. 460, 255 Mo. 42. 

W. Va.—^Moore v. Ward, 76 S.B. 807, 
71 W.Va. 393, 43 L.R.A.,N.S., 390, 
Ann.Cas.l914C 263. 
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Admissloii by defeiLdaait asserting 
d^ense 

Vendor, by admitting the making 
of oral contract for transfer of land, 
did not thereby lose the benefit of 
statute of frauds where it was in¬ 
sisted on in defense to action for 
specific performance of contract.— 
Holste V. Baker. 26 N.W.2d 478, 223 
Minn. 821. 

86. Mo.—Jones v. Linder. 247 S.W. 
2d 817—Sportsman v. Halstead, 147 
S.W.2d 447, 347 Mo. 286—Selle v. 
Selle, 88 S.W.2d 877. 837 Mq. 1234. 

Pa.—^Haskell v. Heathcote. 69 A.2d 
71, 363 Pa. 184. 

’•The enforcement of contracts of 
the character here involved is an ex¬ 
ception which courts of equity have 
engrafted upon the statutes of 
frauds. The exception is one that Is 
sparingly exercised, and rightfully 
so. Title to real estate should not 
slumber in oral contracts to convey. 
The very conscience of the court 
must be touched by the facts before 
the exception will be called into 
play.”—Jacquemin v. Mercantile 
Commerce Bank & Trust Co., 234 S. 
W.2d 789, 791, 861 Mo. 373—Walker v. 
Bohannan, 147 S.W. 1024, 1028. 248 
Mo. 119. 

87. Kan.—^In re Boiler’s Estate, 244 
P.2d 678, 178 Ean. 30. 

Pa.—^Haskell v. Heathcote, 69 A.2d 
71. 363 Pa. 184—Redditt v. Horn, 
64 A2d 809, 361 Pa. 533. 

88. Cal.—Shlve v. Barrow, 199 P.2d 
693, 88 Cal.App.2d 838. 

Ill.—^Thomas v. Pope, 48 N.E.2d 1004, 
380 Ill. 206. 

Kan.—^In re Boiler’s Estate, 244 P.2d 
678, 178 Kan. 30. 

Okl.—Jones v. Tautfest. 243 P.2d 
1003. 

W.Va.—BlalP v. Dickinson, 54 S.E.2d 
828, 183 W.Va. 38, certiorari de¬ 
nied Gauley Eagle Coal & Coke 
Co. V. Blair, 70 S.Ct 306, 338 U.S. 
904, 94 LJBd. 656. 

89. Ala.—Nolan v. Moore, 46 So.2d 
825, 254 Ala. 74. 

Neb.—Sopcich v. Tangeman, 45 N.W. 
2d 478, 163 Neb. 606—Lunkwitz v. 
Guffey, 84 N.W.2d 266, 160 Neb. 
247. ■ 
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§§ 38-39 


Writings relied on to take contracts outside the 
statute of frauds so as to make them specifically en¬ 
forceable must comply with the statute^® with re¬ 
spect to contents^l and signature but where the 
contract, or a memorandum thereof, complies with 
the statute,®5 and the facts accord with equitable 
principles,®^ specific performance will be granted. 
In order to be specifically enforceable, a modifica¬ 
tion of a written contract, required by law to be in 
writing, must also be in writing ;®5 but it is other¬ 
wise as to an agreement relating merely to details 
of performance and not to any of those fundamental 
things which the statute requires to be reduced to 
writing;®® and specific performance of a written 
contract is not defeated where there is no change in 
the terms of the contract, but merely a parol waiver 


of the time of performance.®^ 

Contract partly in writing. For purposes of spe¬ 
cific performance, a land contract cannot rest partly 
in parol and partly in writing.®® So it has been 
held that, if parol evidence is necessary to prove 
the true agreement of the parties, it becomes a parol 
contract not specifically enforceable by reason of 
the statute of frauds.®® However, where the writ¬ 
ten portion contains all the necessary elements of 
the transaction, the fact that part of the contract 
is oral will not bar specific performance.^ 

§ 39. Consideration 

a. In (General 

b. Adequacy or suflSciency 


Wash.—Jennings v. D'Hooghe, 172 
P.2d 189, 25 Wash.2d 702—Payn v. 
Hoge, 149 P.2d 939, 21 Wash.2d 32 
—Osterhout v. Peterson, 87 P.2d 
987, 198 Wash. 166. 

90. U.S.—^Rosenberg Deitrlck, D. 

C.Mass., 37 F.Supp. 700. 

Ala.—Jones v. McCown, 39 So.2d 14. 
251 Ala. 581. 

Ark.—Wyatt v. Tingling, 210 S.W.2d 
122, 213 Ark. 160. 

CaJ.—Cook V. Mlelke, 40 P.2d 301, 3 
Cal.App.2d 736. 

N.T.—Shade v. Hague, 94 N.T.S.2d 
124—Thomas v. McCurdy & Co., 58 
N.Y.S.2d 552, affirmed 59 N.T.S.2d 
527, 269 App.Dly. 1012. 

Pa.—^Burstin v. Buck, Com.Pl., 90 
Pittsb.Leg.J. 354. 

91. U.S.—Garrett v. Gerard, C.C.A 
Okl., 156 F.2d 227. 

Ala.—^Bullen v. Sullen, 164 So. 89, 
231 Ala. 192. 

Ark.—^ICromray v. Stobaugh, 206 S.W. 
2d 171, 212 Ark. 377—Schuman v, 
Hughes, 156 S.W.2d 804, 203 Ark. 
895. 

Cal.—Cook V. Mielke, 40 P.2d 301, 8 
Cal.App.2d 736. 

N.T.—^1130 President St Corp. v. 
Bolton Realty Corp., 89 !N'.£}.2d 16, 
300 N.Y. 63—^Markey v. Nirvana 
Holding Corp., 300 N.Y.S. 1181, 253 
App.Div. 766. 

Pa.—Gold V. Guerrin, Com.Pl., 29 
Erie Co. 47, 60 York Leg.Rea 51. 
Ya.—^Mann v. 165 S.E. 522, 159 

Va. 240. 

58 aJ. p 947 note 14. 

92. N.C.—Clegg V. Bishop, 125 S.E. 
122, 188 N.C. 564. 

58 C.J. p 947 note 15. 

Tenants by entirety 

Ordinarily, where realty is owned 
by husband and wife by the entirety, 
the failure of wife to join husband 
' in signing option for the sale thereof 
is a fatal defect in the option for 
failure to comply with the statute 
' of frauds precluding specific per¬ 
formance in favor of optionee.—Boel- 


ter V. Blake, 12 N.W.2d 327, 807 Mich. 
447. 

Tenants In oommon 
An agreement to sell realty, exe¬ 
cuted by only two of three owners 
thereof as tenants in common, was 
incomplete, and hence did not operate 
as written agreement by the two 
signers to convey their undivided in¬ 
terest in realty to vendea who was 
not entitled to specific performance 
of agreement.—Axe v. Potts, 87 A.2d 
572, 849 Pa. 345, 154 AuKB. 764. 

93. Ark.—Sebold v. Williamson, 158 
S.W.2d 667, 208 Ark. 741. 

Cal.—Gibson v. I>e Lia Salle Insti¬ 
tute, 152 P.2d 774, 66 CalApp.2d 
609. 

Mich.—^Borkowskl v. lEolodzlejskl, 52 
N.W.2d 348, 332 Mich. 589. 

Pa.—^York Coimty Institution Dlst. 
V. Jones, Com.Pl., 61 York Lieg.Rec. 
25. 

Tex.—Spires v. Price, Civ.App., 159 
S.W.2d 137—Sorsby v. Thom, Civ. 
App., 122 S.W.2d 275, error dls- 
SDilssoda 

2 C.J. p 1252 note 33—27 aJ. P 314 
note 27 [b]—58 aJ. P 947 note 16. 
Defective desorlptloxL 

Plaintiff may, notwithstanding the 
statute of frauds, have specific per¬ 
formance of the true contract for the 
conveyance of land, although a por¬ 
tion of the land was by mistake or 
fraud omitted from the description 
in the written instrument. 

U.S.—McDonald v. Yungbluth, C.C. 
Ohio, 46 F. 836. 

Iowa.—Winans v. Huyck, 82 N.W. 
422, 71 Iowa 459. 

N.T.—Beardsley v. Duntley, 69 N.Y. 
577. 

W.Va.—<>elgh v. Boggs, 19 W.Va. 
240. 

Signature of one spouse 
Where both husband and wife 
owned realty, the fact that wife did 
not sign agreement for purchase and 
sale did not prevent husband from 
seeking specific performance of pur¬ 
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chase contract, since, in order to 
make the contract enforceable un¬ 
der the statute of frauds against the 
vendor, it is sufficient that the ven¬ 
dor shall have signed.—Sewell v. 
Dolby, 287 P.2d 866, 171 Kan. 605. 
Adoption of another's signature 
Fact that signature of vendor was 
affixed to written contract for sale 
of realty by his sister did not pre¬ 
clude specific enforcement of con¬ 
tract by purchaser where facta sui> 
rounding the making and delivery of 
contract and conduct of vendor 
theretofore and thereafter estab¬ 
lished conclusively vendor’s Intent to 
adopt the signature as his own.— 
Koch V. Regan, 71 N.T.S.2d 7, 272 
App.Dlv. 920, affirmed 75 N.E.2d 750, 
297 N.Y. 644. 

Dost writing 

In Quiet title action, where testi¬ 
mony of both parties established that 
agreement sued on had been in writ¬ 
ing, but had been lost, the court was 
not enforcing an oral but a written 
agreement, even if the suit be con¬ 
sidered in the nature of an action for 
specific performance.—Wood v. Da¬ 
vis, Ky., 242 S.W.2d 612. 

9A Md.—Goszka v. Kleis, 161 A 170, 
163 Md. 167. 

58 aJ. p 947 note 17. 

95. Ga.—Jarman v. Westbrook, 67 
S.E. 403, 184 Ga. 19. 

98, Kan.—Hughes v. IBInapp, 197 P. 
862, 109 Kan. 183. 

97- Pa.—Paralka v. Grummel, 127 
A 619, 282 Pa. 235. 

9a U.S.—Garrett v. Gerard, C.C.A 
Okl., 156 F.2d 227. 

HI.—^Lamprecht v. Gedda, 32 N.E.2d 
955, 309 I11.APP. 197. 

99. Pa.—^Roberts v. Roesch, 159 A 
870, 306 Pa. 435—^Roth v. Landau, 
Com.Pl., 89 Luz.Leg.Reg. 227, 61 
York Leg.Rec. 46. 

1. Tex.—Spires v. Prices CivApp., 
169 SMW.2d 137. 
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§ 39 

a. In General 

Equity will not specifically enforce a contract, even 
If under seal, unless it Is based on a legal considers, 
tlon. 

In general, a court of equity will not enforce a 
mere voluntary agreement,^ and, in order to be 
specifically enforceable, a contract must be based 
on a consideration^ which is legal,^ and valuable,5 
although under some statutes it is not essential 
that there be a valuable consideration, but only a 
meritorious consideration.® The rule requiring a 
consideration applies, even though the contract is 
under seal.^ However, a volimtary deed or obliga¬ 
tion to convey intended as a volimtary settlement 
on the grantor's wife or child, although not de¬ 
livered by the grantor during his lifetime, may 


be specifically enforced after his death.® After the 
contract has been fully executed and performed by 
plaintiff, it is no longer open to an objection that 
originally it had no consideration.® 

b. Adequacy or Sufficiency 

The consideration for a contract which Is sought to 
be specifically enforced must be adequate and sufficient 
In the light of all the circumstances of the transaction; 
and the question of adequacy Is to be considered as of 
the date of the contract. 

In general, and particularly in jurisdictions where¬ 
in it is expressly so declared by statute, the courts 
may and will refuse specifically to enforce a con¬ 
tract unless it is based on an adequate considera- 
tion.i® Especially will a court of equity refuse to 


2. Ark.—Hunt v. Boyce, 8 S.W.2d 
842, 176 Ark. 803. 

Mich.—Same v. Bame, 231 N.W. 60, 
250 Mich. 515. 

▼dnBitaxy trust 

Ekiulty will not enforce promise to 
establish voluntary trust.—^EYank v. 
Gaylord, 182 A 614, 119 N.J.B(i. 427. 

8. Colo.—Mestas v. Martini, 156 P. 

2d 161, 118 Colo. 108. 

Conn.—Sldor v. Kravec^ 66 A2d 812, 
135 Conn. 571. 

Idaho.—Anderson v. Whipple, 227 P. 

2d 851, 71 Idaho 112. 

Ill.—^Bloom V. Bloom, 83 N.SL2d 619, 
836 IU.APP. 352. 

Miss.—SIverett v« Hubbard, 25 So.2d 
768, 199 Miss. 857. 

Mo.—Yer Standla v. St. Louis Union 
Trust Co., 129 S.W.2d 905, 844 Mo. 
880. 

K.J.—^International Union, United 
Auto., Aircraft & Agricultural Im¬ 
plement Workers of America v. 
Hlastic Stop Nut Coip., 53 A2d 
889, 140 N.J.Ea. 177. 

Okl.—^Paull V. Earlywine, 159 P.2d 
556, 195 OkL 486. 

Pa.—^In re Allshouse’s Estate, 156 A 
69, 304 Pa. 481, 96 AL.K. 379. 

Wls.—Helblg V. Bonsness, 277 N.W. 

634, 227 Wls. 62, 115 AL.R. 873. 

58 C.J. p 947 note 22. 

PaSlure of consideration 
Where there has been a substan¬ 
tial failure of consideration for an 
oral agreement to make a will, the 
agreement will not be enforced in 
an action by the person obligated to 
supply the consideration.—Gilgren v. 
Price, 299 N.W. 325, 140 Neb. 124. 
Check payable to third person 
Where purchaser’s check, given as 
deposit on purclULse of realty, was 
payable to bank rather than to ven¬ 
dors, €uid it could not be cashed by 
vendors. It did not constitute pay¬ 
ment of any consideration for the 
agreement so as to entitle purchasers 
to specific performance.—Seirmour v, 
Shaelfer, 187 P.2d 85, 82 CaLApp.2d 
823. 


4. Ga.—OB^rst Nat. Bank & Trust Co. 

V. Falligant, 67 !S.E.2d 478, 208 Ga. 
479—Hulgan v. GledhlU, 61 S.E.2d 
478, 207 Oa. 84$. 

Mo.—Dleckmann v. Madden, 160 S. 

W. 2d 724, 849 Mo. 312—Sportsman 

V. Halstead, 147 S.W.2d 447, 847 
Mo. 286. 

N.M.—Wooley v. Shell Petroleum 
Corporation, 46 P.2d 927, 89 N.M. 
256. 

58 aj. p 947 note 28. 
past oonslderatlon 
Specific performance did not lie to 
enforce vendor’s conditional agree¬ 
ment to accept from purchaser a 
sum less than amount due on de¬ 
faulted land purchase contract, where 
agreement was not supported by new 
consideration.—Swanson t. Madsen, 
18 N.W.2d 217, 146 Neb. 815. 
Unoertaln consideration 
Specific performance of contract 
will not be decreed where It is sup¬ 
ported by uncertain consideration, 
but contract must be grounded in 
unequivocal consideration before it 
will be enforced.—^Blirk v. Middle- 
brook, 100 S.W. 450, 201 Mo. 245— 
Niedt V. AshofC, MoApp., 193 S.W.2d 
348. 

8. IlL—Swirsky v. Horwlch, 61 N.B. 
2d 822, 320 HLApp. 668—Llndberg 
Mach. Works v. Llndberg, 27 N.E. 
2d 665, 305 lUApp. 543. 

Iowa.—In re Johnson’s Estate, 10 N. 

W. 2d 664, 233 Iowa 782, 148 AL.R. 
748. 

N'.Y.—Strobe v. Netherland Co., 283 
N.Y.S. 246, 246 App.Dlv. 678. 

68 C.J. p 948 note 24. 

6m Ga.—Mankln v. Bryant, 56 S.E. 
2d 447, 206 Ga. 120. 

7. m—Kaiser v. Cobbey, 79 N.B.2d 
604, 400 lU. 214. 

58 C.J. p 948 note 26. 

Beal consideration 
While equity does not permit a seal 
to supply place of real consideration 
and will not grant remedy of specific 
performance of a contract unless 
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there was an actual valuable con¬ 
sideration, inquiry may be directed 
to question of real consideration.— 
Hotze V. Schlanser, 102 N.E.2d 131,. 
410 Ill. 265. 

Contract to make win 
Where contract to make a will was 
executed under seal, the seal would 
not supply the place of a real con¬ 
sideration so as to permit, in absence- 
of real consideration, specific per¬ 
formance of contract and will made* 
pursuant thereto, testatrix having 
executed a subsequent wilL—^Kaiser 
V. Cobbey, 79 N.E.2d 604, 400 Uk 
214. 

8. Conn.—Jones ▼. Jones, 6 Conn. 
Ill, 16 AdqlD. 35. 

Bar.—Mclntire v. Hughes, 4 Bibb 186* 

9. Minn.—Colby v. Street, 178 N.W. 
599, 146 Minn. 290. 

10. Cal—^Lamb v. California Water 
& Telephone Co., 129 P.2d 371, 21 
CaL2d 33—Tonlni v. Ericcsen, 21 
P.2d 666, 218 CaL 43—Baran v. 
Goldberg, 194 P.2d 766, 86 Cal.Appi 
2d 506—^DruUinger v. Elrsldne, 163: 
P.2d 48, 71 Cal.App.2d 492—Des¬ 
sert Seed Co. v. Garbus, 153 P.2d' 
184, 66 Cal.App.2d 838—Eichholtz 

V. Nicoll, 151 P.2d 664, 66 Cal.App. 
2d 67—Lakeside Park Ass’n of Kel- 

I seyvlUe v. Keithly, 110 P.2d 1056, 

43 Cal.App.2d 418—^Page v. Brown 
9 P.2d 895, 122 Cal.App. 12. 

Go.—^Harris v. Abney, 67 S.B.2d 724, 
208 Ga. 518—Bullard v. Bullard, 

44 S.E.2d 770, 202 Ga. 769. 

Idaho.—Anderson v. Whipple, 227 P. 

2d 351, 71 Idaho 112—Johnson v. 
Flatness, 211 P.2d 769, 76 Idaho* 
87. 

Iowa—^In re Johnson’s Estate, 10 N. 

W. 2d 664, 233 Iowa 782, 148 AL. 
B. 748. 

Mo.—Jacquemin v. Mercantile Com¬ 
merce Bank & Trust Co., 234 S.W. 
2d 789, 361 Mo. 373. 

N.H.—^Resmolds v. Chase* 177 A 291, 
87 N.H. 227. 
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decree specific performance where there is gross one^s legal rights,^® or a marked inequality in the 
inadequacy of consideration or g^oss inequality or parties.®® 

disparity between the value of the subject matter 50 ^^ jurisdictions inadequacy or exorbitanar 

and the consideration or price.li Also, inadequacy consideration, standing IneT is a suffici<S 
or exorbitancy of consideration is an important, and ground for denying specific performance ; 2 l but in 
often decisive, factor when it is accompanied by other jurisdictions a decree of specific performance 
other circumstMces whi^ tend to ^e a decree uot be refused because of mere inadequacy or 

of specific performance meqintable. such as cor- exorbitance of price or consideration ,22 unless it is 
ruption of,!® or conspiracy with,the agent of the so gross as to shock the conscience of the court®® 
other party, misrepresentation,!® undue influence,!® and constitute satisfactory evidence of fraud or mis- 
mental weakness,!*^ intoxication,!® ignorance of take.®^ Inadequacy of price alone affords no de- 


fi.D.—Oorpiu juris oltad in Crawford 
V. Carter, 87 N.W.2d 241, 246, 72 
S.D. 614. 

Tenn.—Saunders v. Davis, 220 S.W. 

2d 883, 81 Tenn.App. 674. 

58 C.J. p 948 notes 31, 32. 

InadeQuacy of consideration as de¬ 
terminative of fairness or reason¬ 
ableness of contract see Infra § 40. 

11. U.S.—Palmer v. Chamberlin, C. 
A.Iia., 191 F.2d 632, rehearing de¬ 
nied 191 F.2d 869. 

Colo.—De Feo v. Smith, 208 P.2d 485, 
119 Colo. 296. 

Ela.—Wood V. Hammel, 181 So. 145, 
132 Fla. 164. 

Kan.—Sinclair Prairie Oil Co. v. Woi> 
cester, 183 P.2d 947, 163 Kan. 540. 
Tenn.—Johnson v. Browder, 207 S.W. 

2d 1, 185 Tenn. 601. 

58 C.J. p 948 note 84. 

SConest oonsldeiratlon 
Kquity courts will not decree spe¬ 
cific execution of a contract unless 
there is at least an honest considera¬ 
tion, and, when the inequality of con¬ 
sideration is so great as to shock the 
conscience of the court and indicate 
an overreaching, specific perform¬ 
ance will be denied.—^In re Johnson’s 
Fstate, 10 N.W.2d 664, 233 Iowa 782, 
148 748. 

Trifling oonsideratloiL 
Family contract, whereby widower 
agreed to convey realty inherited 
from his deceased wife in trust to 
sell and use proceeds to pay note to 
father-in-law, and two thirds of bal¬ 
ance for his child’s support, was held 
not specifically enforceable where 
conveyance was Intended to be sub¬ 
stantially a gift and covenants of 
other parties constituted trifling con¬ 
sideration in comparison with value 
of property.—^Frank v. Qaylord, 182 
A. 614, 119 N.J.Eq. 427. 

IS. U.S.—^Rosslter v. Vogel, C.CA. 

N.T., 134 F.2d 908. 

N’.J.—^Hemhauser v. Hemhauser, 158 
A. 762, 110 N.J.Bq. 77. 

S.C.—^Holly Hill Lumber Go. v. Mc¬ 
Coy, 28 S.E.2d 372, 201 S.C 427. 

58 aj. p 949 note 85—-13 aj. p 866 
note 76. 

13. Iowa.—Stromberg v. Alexander, 
154 N.W. 414, 171 Iowa 707. 


14. Md.—Gordon v. Gross, 119 A 
267, 141 Md. 490. 

16. Cal.—^Milton Kauffman, Inc., v. 
Smith, 186 P.2d 11, 82 CaLApp.2d 
302. 

68 C.J. p 949 note 88. 

16. Ala.—Cleere v. Cleere, 3 So. 107, 
82 Ala 581, 60 Am.B. 750. 

17. Iowa—^Dunlop v. Wever, 228 N. 
W. 562, 209 Iowa 609. 

Ky.—^Ratterman v. Campbell, 80 S.W. 
1155, 26 Ky.L. 178. 

18. Tenn.—Saunders v. Davis, 220 S. 
W.2d 888, 31 TennApp. 674. 

58 C.J. p 949 note 41. 

19. Me.—Higgins v. Butler, 7 A 276, 
78 Me. 520. 

so. Kan. — Shoop v. Burnside, 98 P. 

202, 78 Kan. 871. 

58 C.J. p 949 note 43. 

SI. Ga — Bailey v. Bell, 69 S.E.2d 
272, 208 Ga 716—Almand v. Wil¬ 
liams, 69 S.E.2d 271, 208 Ga 703— 
Wehunt v. Pritchett, 67 S.B.2d 233, 
208 Ga 441—Hulgan v. Gledhill, 61 
S.B.2d 478, 207 Ga 349—Carroll v. 
Jones, 57 S.E.2d 173, 206 Ga 332— 
Jones V. Smith, 56 S.E.2d 462, 206 
Ga 162—Holliday v. Pope, 53 S.B. 
2d 350, 205 Ga 301—Jenkins v. 
Evans, 43 S.E.2d 501, 202 Ga 423 
—^Matthews v. Blanos, 40 S.B.2d 
716, 201 Ga 549—Coleman v. Wood¬ 
land Hills Co., 27 S.E.2d 226, 196 
Ga 626—Huggins v. MeWweather, 
170 S.B. 483, 177 Ga 461. 

68 C.J. p 949 note 44. 

Season, for codified rule 

The codified rule that Inadequacy 
of consideration is sufficient, stand¬ 
ing alone, to warrant denial of spe¬ 
cific performance was adopted for 
the reason that it was believed that 
equities of such situation did not 
Justify employment of extraordinary 
remedy of specific performance.— 
Crawford v. Carter, S.D., 52 N.W.2d 
302. 

Ibesiou beyond moiety 
Where lessee exercised lease op¬ 
tion to purchase land, and a contract 
for sale resulted, lessors could raise 
defense of lesion beyond moiety in 
lessee’s action for specific perform¬ 
ance of the resulting contract.— 
Lakeside Dairies v. Gregersen, 46 So. 
2d 752, 217 La. 510. 
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82. Neb.—Garsick v. Dehner, 15 N. 

W.2d 235, 146 Neb. 73. 

N.T.—Cochran v. Taylor, 7 N.E.2d 
89 273 N Y 172 

N.C.—Knott V. Cutler, 31 S.R2d 359, 
224 N.C. 427. 

R. L—^Palmer v. Carpenter, 169 A 
745, 64 R.I. 71. 

58 C.J. p 949 note 45. 

Absence of firand 

(1) Ordinarily Inadequacy of con¬ 
sideration or exorbitance of price 
will not prevent a decree of specific 
performance in the absence of fraud. 
—Hotze V. Schlanser, 102 N.E.2d 131, 
410 Ill. 265—Cities Service Oil Co. v. 
Viering, 89 N.E.2d 392, 404 Ill. 588, 
13 AL.R.2d 1448—Hickey v. Hickey, 
30 N.E.2d 423, 374 IlL 614—Arentsen 
V. Sherman Towel Service Corpora¬ 
tion, 185 N.E. 822, 362 HI. 827—Stip- 
anowich v. Sleeth, 181 N.E. 632, 34^ 
IlL 98-^8 C.J. p 949 note 45 [a]. 

(2) In action for specific perform¬ 
ance of municipal contract to sell 
land acquired by foreclosure of tax. 
titles, where there was no conten¬ 
tion that that sale was fraudulent or 
collusive, court could not consider- 
adequacy of purchase price.—Parrot- 
ta V. Hederson, 53 N.E.2d 97, 315- 
Mass. 416. 

(3) The value of consideration for- 
oral contract to dispose of property 
by will is an element to be consid¬ 
ered in a suit to enforce the contract, 
but is not of controlling importance, 
where evidence discloses beyond le¬ 
gitimate controversy that the agree¬ 
ment was made and that there was 
no fraud or deceit.—^Wayman v. Mil¬ 
ler, 81 P.2d 501, 195 Wash. 457. 

23. Mich.—^McIntosh v. Hopkins, 
238 N.W. 198, 255 Mich. 493. 

N.J.—^Panco v. Rogers, 87 A 2d 770, 
19 N.J.Super. 12. 

S. C.—^Holly Hill Lumber Co. v. Mc¬ 
Coy, 23 S.B.2d 872, 201 S.C. 427. 

58 C.J. p 949 note 46. 

24. Idaho.—Corpus Juris quoted Im 
Dingier v. Ritzius, 247 P. 10, 11. 
42 Idaho 614. 

Md.—Corpus juris quoted lu Shriver- 
V. Druid Realty Co. of Baltimore- 
City, 131 A 816, 818, 149 Md. 385. 
Neb.—Gtersick v. Dehner, 15 N.W.2di 
235, 145 Neb. 73. 



§ 39 

fense to a demand for specific performance of a 
contract for the sale of land when the property 
has been legally sold at public auction.^® Where the 
contract was transferred to plaintiff, the adequacy 
or inadequacy of the consideration for the transfer 
is immaterial and, where services constitute the 
consideration, they have been partly performed, and 
complete performance has been prevented by the 
other party, the court is not concerned with their 
value or sufficiency 

Defendant cannot question the adequacy of the 
consideration where, with full knowledge of the 
facts, he has elected to abide by the contract,^^ de¬ 
clared himself satisfied,^^ or accepted and retained 
the agreed consideration^o or the benefits of the 
contract^i Moreover, it has been held that, where 
there is no pecuniary standard by which to meas¬ 
ure the consideration for a contract, and it has been 
fully performed by the party furnishing such con¬ 


81 C.J.S. 

sideration, it will be specifically enforced without 
an inquiry into the adequacy of the consideration 
if the failure to grant such relief would operate as 
a fraud on plaintiff.^ ^ 

Rules for determining adequacy. Inadequacy of 
consideration to warrant a denial of specific per¬ 
formance of a contract must be determined on a 
consideration of all the circumstances of the case 
and whether the transaction is fair and reasona- 
bie,33 and the fact that a benefit to a promisor, 
or a loss, detriment, or inconvenience to a promisee, 
or a forbearance of the promisee from doing that 
which he has a right to do may constitute sufficient 
consideration to support the validity of a contract 
does not necessarily warrant a specific performance 
of the contracts^ In a suit for specific perform¬ 
ance of a contract, the question of adequacy of the 
price or consideration is to be considered as of the 
date of the contract,®^ and not in the light of sub- 
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K.J.—'PSajico V. Rogers, Supelr.Ch., 87 
A.2d 770, 19 N.J.Super. 12. 

Knott V. Cutler, 31 e.R2d 369, 
224 N.C. 427. 

Pa.—^Bloss V. Corey, Com.Pl.. 22 Le¬ 
high CO.L.J. 869. 

58 C.J. p 950 note 47—13 C.J. V 366 
note 75. 

25. Ga.—Smith v. Tlpplns, 61 S.S}.2d 
138, 207 Ga. 262. 

Reason, for rule 

The price reaUzed for property at 
public auction, at a properly conduct¬ 
ed sale, represents the common and 
considered opinion of those present 
as to its value, and such sales when 
made in conformity to law, as a mat¬ 
ter of course and public policy, must 
be binding.—Smith v. Tlpplns, supra. 

26. Mass.—Taft v. Henry, 106 N.E. 
553, 219 Mass. 78. 

27. Md.—^Marden v. Scott, 141 A. 
348, 154 Md. 414. 

28. Minn.—Corpiis Juris quoted in 
Schultz V. Brennan, 262 N.W. 877, 
881, 195 Minn. 801. 

Ohio.—Galloway v. Barr, 12 Ohio 
354. 

?9. Minn.—Corpus Juris quoted in 
Schultz V. Brennan, 262 M-W. 877, 
881, 195 Minn. 301. 

Ohio.—Woodruff v. Hargrave, Wright 
555. 

80. Cal.—^Hercules Glue Co. v. Llt- 
tooy, 76 P.2d 700, 25 CalALpp.2d 
182. 

Minn.—Corpus Juris guoted In 
Schultz v. Brennan, 262 H.W. 877, 
881, 195 Minn. SOI. 

58 C.J. p 950 note 52. 
dronmstanoes not oonstltutlttg waiv¬ 
er 

(1) Vendor, by accepting purchas¬ 
er’s check, did not waive claim of in¬ 
adequacy of consideration for sale of 
realty, In view of finding that de¬ 


livery of check to vendor was not in 
payment of purchase price.—Men- 
diondo v. Greitman, 209 P.2d 817, 93 
CaJ.App.2d 765. 

(2) Testatrix* acceptance of serv¬ 
ices, constituting consideration for 
her promise not to revoke will as to 
property left to promisee, was not 
alone sufficient to constitute waiver 
of claim of inadequate consideration 
as defense to promisee’s suit for spe¬ 
cific performance of agreement, but 
It must also appear that accepted 
services were incapable of compen¬ 
sation In money.—^Brown v. Freese, 
83 P.2d 82, 28 CalApp.2d 608. 

31. Minn.—Corpus Juris quoted in 
Schultz V. Brennan, 262 N.W. 877, 
881, 195 Minn. 801. 

58 C.J. p 950 note 53. 

32. S.D.—Crawford v. Carter, 52 N. 
W.2d 302. 

33. N.D.—^Arhart v. Thompson, 81 
N.W.2d 56, 76 N.D. 569. 

Trieudship of parttes 
In determining adequacy of con¬ 
sideration for land contract sought 
to be specifically enforced, fact that 
vendor and purchaser were good 
fUends and that vendor himself fixed 
the price may be considered.—O’Don¬ 
nell V. Lutter, 156 P.2d 958, 68 Cal. 

I App.2d 376. 

Xdabllity for dsunages 
Where contract to convey realty 
for price about half of its fair market 
value was not procured by fraud, 
plaintiff was entitled to specific per¬ 
formance, especially where denial 
thereof would probably not be ad¬ 
vantageous to defendant in that he 
would be liable in damages for dif¬ 
ference between contract price and 
value of property.—^Knott v. Cutler, 
31 e.E.2d 369, 224 N.C. 427, 
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Past services 

Services rendered decedent by com¬ 
plainant during years preceding 
agreement sued on could not be con¬ 
sidered, where agreement referred to 
such services only to predicate meas¬ 
ure and manner of future services, 
and bill did not allege that complain¬ 
ant had not already been compensat¬ 
ed for past services, or that past 
services were given as reason for 
decedent entering Into agreement at 
time of agreement.—Wood v. Ham- 
mel, 181 So. 145, 132 Fla. 164. 

34, Miss.—BJverett v. Hubbard, 25 
So.2d 768, 199 Miss. 857. 

35. Cal.—Westwood Temple v. 
Emanuel Center, 221 P.2d 146, 98 
Cal.App.2d 755—^Baran v. Goldberg, 
194 P.2d 766, 86 Cal.App.2d 606— 
Drullinger v. Erskine, 163 P.2d 48, 
71 CalA.pp.2d 492—O’Donnell v. 
Lutter, 156 P.2d 958, 68 Cal.App.2d 
376—^Hercules Glue Co. v. Littooy, 
76 P.2d 700, 25 CalApp.2d 182. 

Fla.—Wood V. Hammel, 181 So. 146, 
132 Fla. 164. 

Ga—^Manning v. Carroll, 56 S.E.2d 
278, 206 Ga 158. 

Mina—Shell Oil Co. v. Kapler, 60 
N.W.2d 707. 

Mo.—^Roberts v. Clevenger, 225 S.W. 
2d 728. 

S.C.—Holly Hill Lumber Co. v. Mc¬ 
Coy, 23 S.E.2d 872, 201 S.C. 427. 

58 C.J. p 950 note 54. 

Date of exercise of option. 

In action for specific performance 
of contract for sale resulting when 
lessee exercised option to purchase 
realty, wherein lessors raised defense 
of lesion beyond moiety, true value 
of the property was to be determined 
as of date option was exercised, not 
as of date of the lease contract.— 
Lakeside Dairies v. Gregersen, 46 So. 
2d 752, 217 La 510. 
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sequent events®® or the circumstances existing at consideration and the value of the subject matter; 
the time of the performance or enforcement of the it is not necessaiy that they be exactly equal,®® 
contract.®^ The question for determination is not and the law has not fixed the exact proportion they 
whether the price or consideration was the highest shall bear to each other.®® 
obtainable,®® but rather whether it was substantially 

fair, just, and reasonable under the circumstances.®® Sufficient consideration^ The consideration of a 
While the court should consider,®® it is not to be contract is valid,®® good,®® valuable,®® adequate,®^ 
guided solely by,®^ a comparison of the price or and suflScient,®® for the purpose of specific per¬ 


se- Cal.—O’Donnell t. Lutter, 156 
F.2d 958, 68 Cal.App.2d 876. 

—Wood V. Hammel, 181 So. 145, 
132 Fla. 164. 

GcL—^Manning- v. Carroll, 56 S.!B!.2d 
278, 206 Ga. 158. 

S. C.—Holly Hill Lumber Co. v. Mc^ 
Coy, 28 S.E.2d 372, 201 S.C. 427. 
Xnorease or decrease In value of 

the property subsequent to the mak¬ 
ing of the contract Is not determina¬ 
tive of the adequacy or Inadequacy 
of the consideration. 

Cal.—Cushing v. Levi, 8 P.2d 958, 
117 Cal.App. 94. 

Minn.—Shell Oil Ca v. Kapler, 60 M*. 
W.2d 707. 

37. Cal.—Drullinger v. Elrsklne, 163 
P.2d 48, 71 Gal.App.2d 492—^Her^ 
cules Glue Co. v. Llttooy, 76 P.2d 
700, 25 Cal.App.2d 182. 

Fla.—Wood V. Hammel, 181 So. 145, 
182 Fla. 164. 

sa CaL—Wilson v. White, 119 P. 
895, 161 CaL 453—^Baran v. Gold¬ 
berg, 194 P.2d 765, 86 CalA.pp.2d 
506—^Page V. Brown, 9 P.2d 896, 
122 CaLApp. 12. 

89. Cal.—Westwood Temple v. 
l&nanuel Center, 221 P.2d 146, 98 
CaLApp.2d 755—^Baran v. Goldberg, 
194 P.2d 765, 86 Cal.App.2d 606— 
Cushing V. Levi, 3 P.2d 958, 117 Cal. 
App. 94. 

H.D.—Arhart v. Thompson, 81 N.W, 
2d 56, 76 N.D. 569. 

58 C.J. p 950 note 56. 

Adequate consideration held not 
shown 

(1) In general 

Cal.—^Lamb v. California Water & 
Telephone Co., 129 P.2d 371, 21 Cal. 
2d 83—^In re Claussenius’ Estate, 
216 P.2d 485, 96 Cal.App.2d 600. 
Mo.—Perrin v. Grimshaw, 221 S.W. 
2d 727. 

HJ*.—Carter v. MlshelL 67 A2d 199, 
4 N-.J.Super. 810. 

Wis.—Spankus v. West, 267 N.W. 910, 
222 Wia 238. 

(2) Where wife's estate was ap¬ 
proximately one thousand times as 
large as husband's estate, speclflc 
performance of alleged agreement by 
husband and wife to make joint ir¬ 
revocable wills would not be en¬ 
forced against wife's estate.—INrotten 

T. Mensing, 67 P.2d 734, 20 Cai.App. 
2d 694. 

(8) Purported prenuptial consid¬ 
eration for promise to bequeath, con¬ 
sisting of a sum due for services 


and a sum due for personal property 
whhA testator had purchased from 
wife prior to marriage, being purely 
monetary, and not of an exceptional 
character, could not serve as basis 
of decree for specific performance of 
alleged promise.—^Harris v. Craven, 
91 P.2d 802, 162 Or. L 

40. CaL—^Bladdock v. Knapp, 151 P. 
1140, 171 CaL 59. 

41. CaL—Haddock v. Knapp, supra. 
Defendant’s appraisement 

In suit for specific performance of 
contract to convey realty, necessity 
of adequate consideration for deed 
does not mean that value of things 
to be given in exchange for realty 
must measure up to defendant's ap¬ 
praisement.—Westwood Temple v. 
Emanuel Center, 221 P.2d 146, 98 CaL 
App.2d 755. 

Value of services 
Plaintiff's right to decree In suit to 
enforce decedent's agreement to be¬ 
queath stated sum to plaintiff for 
services rendered does not depend on 
quantity or character of services or 
whether they were commensurate 
with compensation claimed, questions 
being whether there was agreement 
for fixed sum, devise, or bequest and 
faithful performance of services by 
plaintiff.—Wilkins v. Anderson, 191 
iL 433, 172 Md. 700. 

42. Cal.—^Page v. Brown, 9 P.2d 895, 
122 CaJ.App. 12. 

58 C.J. p 950 note 59. 

43. Cal.—^Haddock v. Knapp, 151 P. 
1140, 171 Cal. 59—Cummings v. 
Roeth, 101 P. 434, 10 Cal.App. 144. 

Approximate value 

In order to be entitled to specific 
performance the agreed price is not 
required to be absolutely the full 
value thereof, but it is sufOLcient if 
it is the approximate value, so as to 
preclude the necessary inference of 
fraud or undue advantage.—Drullin¬ 
ger V. Erskine, 163 P.2d 48, 71 Cal. 
App.2d 492. 

Disparity held not too great 

(1) In general. 

Va.—^Bond v. Crawford, 69 S.E2d 470, 
198 Va. 437. 

Wis.—Peper v. Eveland, 272 N.W. 11, 
224 Wis. 267. 

(2) Consideration of one thousand 
two hundred dollars for property 
worth one thousand five hundred dol¬ 
lars to one thousand seven hundred 

511 


dollars.—^Roberts v. Clevenger, Mo., 
225 e.W.2d 728. 

(3) Forty thousand dollars for 
property which purchaser’s witness¬ 
es valued at thirty-seven thousand 
two hundred twenty-five dollars to 
forty thousand dollars and vendor's 
witness valued at sixty-four thou¬ 
sand three hundred forty dollars.— 
Kyner v. Bryant, 187 S.W.2d 202, 868 
Mo. 1212. 

(4) Six thousand seven hundred 
fifty dollars for property for which 
vendor's estate received offer of ten 
thousand dollars.—O'Donnell v. Lat¬ 
ter, 166 P.2d 958, 68 Cal.App.2d 876. 

44. U.S.—Kaschefsky v. Kaschefsky, 
aCAuMich., 110 F.2d 836. 

68 C.J. p 950 note 61. 

45. Iowa.—Sheffield v. Hancock 
County, 146 N.W. 439, 164 Iowa 
661. 

46. Colo.—Gibson v. Rlehle, 140 P. 
933, 26 ColoApp. 127. 

58 C.J. p 950 note 68. 

47. Mo.—Sportsman v. Halstead, 
147 S.W.2d 447, 347 Mo. 286. 

Tenn.—Saunders v. Davis, 220 S.W. 

2d 883, 81 TenmApp. 674. 

58 C.J. p 951 note 64. 

48. Cal.—Jones v. Clark, 119 P.2d 
731, 19 Cal.2d 166—Brooks v. Fi¬ 
delity Savings & Loan Ass'n, 78 P. 
2d 1175, 26 Cal.App.2d 114. 

Neb.—^Hirschman v. Casey, 237 N.W. 
684, 121 Neb. 471. 

N.H.—^Emery v. Dana, 84 A. 976, 76 
N.H. 483. 

Wash,—^Luther v. National Bank of 
Commerce, 98 P.2d 667, 2 Wash.2d 
470. 

58 C.J. p 951 note 65. 

Suffloient oonslderatioii held shown 

(1) Plaintiff's promise to remain 
living with promisor in a quasi-fam¬ 
ily relationship and to continue to 
grlve to promisor society, companion¬ 
ship, and affection, rather than mov¬ 
ing away to obtain work elsewhere 
of a more profitable nature than work 
in which plaintiff was then employed, 
was sufficient consideration to jus¬ 
tify specific performance of contract 
for promisor to bequeath and devise 
property to plaintiff.—^Tiggelbeck v. 
Russell, 213 P.2d 156, 187 Or. 554. 

(2) Petitioner was not precluded 
from obtaining specific performance 
of decedent’s contract to devise his 
property to petitioner in considera- 

I tion of petitioner's services In opera- 
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formance, when it measures up to the rules and re¬ 
quirements obtaining in the particular jurisdiction. 
The natural love and affection of a parent for a 
child has been held to supply the element of meri¬ 
torious consideration necessary for the maintenance 
of a suit for specific performance.^^ A provisional 
promise may constitute sufficient consideration to 
support a decree for specific performance.^® 

>§ 40. Fairness and Reasonableness 

a. In general 

b. Determination of fairness and reason¬ 

ableness 


a. In (jeneral 

A contract must be fair, Just, and reasonable In Its 
terms In order to be specifically enforceable, and must 
also have been fairly entered Into without trickery, 
sharp practices, or the taking of undue advantage by 
the plaintiff. 

It is a rule of early origin and widespread accept¬ 
ance, even being made the subject of codification 
in some states, that, no matter how sufficient le¬ 
gally, any contract, in order to be entitled to specific 
performance, must be fair, just, and reasonable, in 
all its terms or parts, and in its surrounding circum- 
stances.®^ However, the general rule will not be 


tion of decedent’s restaurant busi¬ 
ness, on srround that petitioner's 
services were on behalf of partner¬ 
ship operating* restaurant, where 
•contract was entered into before de¬ 
cedent and another entered into part¬ 
nership.—^Matthews v. Blanos, 40 S. 
SL2d 715, 201 Ga. 549. 

(3) Where defendant agreed to as¬ 
sign applications of letters patent in 
'Consideration of exploitation and 
pasonent of royalties, no lack of con¬ 
sideration existed precluding enforce¬ 
ment of agreements by specific per¬ 
formance.—‘Wright V. Houdaille- 
Sershey Corp.. 31 N.W.2d 845, 321 
Mich. 21. 

Snfloient ooiudderatLoa held sot 
dhows 

U.-S.—Gilroy v. White Eagle Oil Co., 
D.aOkl, 104 F.Supp. 247. 

-49. Ga.—Milton v. Milton, 18 S.E.2d 
578, 192 Ga. 778. 

-50. Ohio.—^Beth Hachneseth Tad 
Charutzim Congregation v. Kesmo 
Bel, 81 N.R2d 543. 82 Ohio App. 
282. 

-Temnissios of court 

Congregation’s promise to purchase 
realty, subject to proviso that it was 
able to secure permission of court to 
purchase the realty and to mortgage 
It, although provisional, was sufiSl- 
cient consideration to support de¬ 
fendants* promise to convey.—^Beth 
Hachneseth Tad Charutzim Congre¬ 
gation V. Kesmo Bel, supra. 

-^1. U.S.—Palmer v. Chamberlin, CJL 
La., 191 F.2d 532, rehearing denied 
191 P.2d 859—Campbell Soup Ca 
V. Wentz, C.A.Pa., 172 F.2d 80— 
Nygard v. Bicklnson, C.C.AJUaska, 
97 P.2d 53—^Mandeville & Thomp¬ 
son V. Banclger Oil & Hefinlng Co., 
C.C.A.Tex., 82 F.2d 130—^Texas Co. 
V. Andres, B.C.Idaho, 97 F.Supp. 
464. 

-Ala.—Rice v. Sinclair Refining Co., 56 
So.2d 847, 258 Ala. 565. 

"Cal.—Tonini v. Erlccsen, 21 P.2d 668, 
218 Cal. 43—BIchholtz v. lacoU, 151 
P.2d 664, 68 Cal.App.2d 67—Oorius 
Tarla guoted is JackUch ▼. Baer, 
136 P.2d 179, 184, 67 Cal.App.2d 
684—Lakeside Park Ass’s of Hel- 


seyville, 110 P.2d 1065, 43 CaLApp. 
2d 418—^Haidopoulos v. Woollett, 42 
P.2d 1056. 5 CaLApp.2d 229—Brick- 
son V. Geranson, 11 P.2d 907, 123 
CalA.pp. 575. 

Colo.—Be Feo v. Smith, 203 P.2d 
485, 119 Colo. 296. 

Conn.—Sidor v. Eravec, 66 A.2d 812, 
135 Conn. 67L 

BeL—Gray Co. v. Alemite Corpora¬ 
tion, 174 A. 136, 20 BeLCh. 244— 
Old Time Petroleum Co. v. Turcol, 
156 A. 501, 18 BeLCh. 121. 

Ga.—Almand v. Williams, 69 S.B.2d 
271, 208 Ga. 703—^Harris v. Abney, 
67 S.B.2d 724, 208 Ga. 518—Wehunt 
V. Pritchett. 67 S.B.2d 233, 208 Ga. 
441—^Mann v. Moseley, 67 S.li.2d 
128, 208 Ga. 420—^Hulgan v. Gled- 
hUl, 61 S.B.2d 473, 207 Ga. 349— 
Jones V. Smith, 56 6.B.2d 462, 206 
Ga. 162—Holliday v. Pope, 53 S.B. 
2d 350, 205 Ga. 801—Bullard v. Bul¬ 
lard, 44 S.E.2d 770, 202 Ga. 769— 
Jenkins v. Bvans, 43 S.B.2d 501, 202 
Ga. 423—^Matthews v. Blanos, 40 
S.B.2d 715, 201 Ga. 549—Coleman 
V, Woodland Hills Co., 27 S.B.2d 
226, 196 Ga. 626. 

Idaho.—Johnson v. Flatness, 211 P. 
2d 769, 70 Idaho 37. 

ni. —^Arentsen v. Sherman Towel 
Service Corporation, 185 N.E. 822, 
852 HI. 327—Cowen v. McNealy, 
96 N.E.2d 100, 342 Hl.App. 179. 

Iowa.—Vermeulen v. Meyer, 29 N.W. 
2d 232, 238 Iowa 1033"“In re John¬ 
son’s Estate, 10 N’.W.2d 664, 233 
Iowa 782, 148 A.L.R. 748. 

Kan,—Sinclair Prairie Oil Co. v. Wor¬ 
cester, 183 P.2d 947, 163 Ean. 540 
—Corpns Jtizls Mted is In re Hen¬ 
ry’s Estate, 142 P.2d 717, 719, 167 
Kan. 471. 

Ky.—^Miller ▼. Prater, 100 S.W.2d 

842, 267 Ky. IL 

Md.—^Beck v. Bernstein, 81 A.2d 608 
—Soehnlein v. Pumphrey, 87 A.2d 

843, 183 Md. 334—Anshe Sephard 
Congregation v. Weisblatt, 185 A. 
107. 170 Md. 390. 

Miss.—Everett v. Hubbard, 25 So.2d 
768, 199 Miss. 867. 

Mo.—^acQuemin v. Mercantile Com¬ 
merce Bank & Trust Co., 234 S. 
W.2d 789, 361 Mo. 873—Sportsman 
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T. Hklstead, 147 S.W.2d 447, 847 
Mo. 286—Ver Standig v. St Louis 
Union Trust Co., 129 S.W.2d 905, 
844 Mo. 880—Nledt v. Ashoff, App., 
193 S.W.2d 848. 

Neb.—^Beard v. Morgan, 10 N.W.2d 
253, 148 Neb. 503. 

N.J.—Panco v. Rogers, 87 A.2d 770, 
19 N.J.Super. 12—Hemhauser v. 
Hemhauser, 158 A. 762, 110 N.J. 
Eg. 77. 

N.M.—^Pugh T. Phelps, 19 P.2d 316, 87 
N.M. 126. 

N.T.—Corpns Juris guoted Is Flash 
V. Powers, 99 N.T.S.2d 765, 766— 
Partlow V. Mulligan, 76 N.T.S.2d 
181—Guokas v. Blshara, 67 N.T.S. 
2d 588. 

OkL—Pauli v, Earlywine, 159 P.2d 
556, 195 Okl. 486. 

Or.—Wagner v. Savage, 244 P.2d 161 
—^Tiggelbeck v. Russell, 213 P.2d 
166, 187 Or. 554—Benson v. Wil¬ 
liams, 149 P.2d 649, 174 Or. 404— 
Losey v. O’Hair, 83 P.2d 493, 160 
Or. 63. 

Pa.—Schetrompf v. Kmetz, Com.PL, 
12 Pay.L.J. 67. 

S.C.—^Masonic Temple ▼. Ebert, 18 
S.E.2d 584, 199 S.C. 5. 

Tenn.—Johnson v. Browder, 207 S.W. 
2d 1, 186 Tenn. 601—Saunders v. 
Bavis, 220 S.W.2d 883, 31 Tenn. 
App. 674—Bawkins v. Koch, 12 
Tenn.App. 220—^Meister v. Step- 
pach, 9 TennApp. 405. 

Utah.—Ward v. Ward, 86 P.2d 635, 
96 Utah 263. 

Va.—Clay v. Landreth, 45 S.E2d 875. 
187 Va. 169. 176 A.L.R. 1047— 
Adams v. Snodgrass, 7 SJB12d 147, 
176 Va. 1. 

Wls.—^Barr v. Granahan, 88 N.W.2d 
706, 265 Wis. 192, 10 A.L.R.2d 227 
—Pelikan v. Spheeris. 82 N.W.2d 
220, 252 Wls. 562—Helblg v. Bons- 
ness, 277 N.W. 634. 227 Wls. 62, 
115 AL.R. 873—^Droppers ▼. Hand, 
242 N.W. 483. 202 Wis. 68L 
58 C.J. p 951 notes 68, 69. 

Attribstes appealing to duuinellor’s 
oonseie&oe 

In order to entitle party to speoiflo 
performance, the contract must be 
attended with all the attributes of 
fairness and honesty which wtil ap- 
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applied in favor of a defendant who has accepted 
and retained benefits accruing under the contract, to 
sudh an extent as to make it impossible to place 
plaintiff in statu quo;52 and, where specific per¬ 
formance is sought against a transferee of the 
promisor, and the promisor who is made a party 
defaults, the transferee may be precluded from dis¬ 
puting the justness and fairness of the contractus 

Offer of fair performance. If a contract is so 
unfair in its terms as not to be entitled to specific 
performance, it is usually held that plaintiff cannot 
cure the defect by offering to perform in a manner 
not required by the contract^* 

Unfairness in obtaining contract Although there 
may be nothing connected with the execution of 
the contract wMch will invalidate it at law or en¬ 
title defendant to have it set aside, specific perform¬ 
ance may, nevertheless, be denied if the contract has 
not been fairly entered into because of plaintiff’s 
trickery, sharp practices, or taking of an undue 
advantage,55 or indeed, simply if the circumstanc¬ 
es surrounding the making of the contract are such 
as to raise a strong suspicion of fraud, or to indi¬ 
cate an inequitable motive or lack of good faith 
on the part of plaintiff.^® In accordance with this 
rule requiring plaintiff’s conduct, in obtaining the 
contract, to be perfectly fair and equitable, it has 
been held that false and fraudulent representations 
will defeat specific performance, even though they 
have not been relied on by defendant®^ or have not 


resulted in damage to him.58 If plaintiff himself 
has not been guilty of any unfair conduct, specific 
performance will not be denied because of the fact 
that defendant has deceived his wife into sigpciing 
the contract and she through her carelessness al¬ 
lowed him to do it^^ 

b. Determination of Fairness and Reasonable¬ 
ness 

(1) In general 

(2) Elements and circumstances consid¬ 

ered 

(3) . Particular instances or classes of 

contracts 

(1) In General 

The fairness or reasonableness of a contract sought 
to be specifically enforced must be determined by the 
exercise of a sfound Judicial discretion in the light of 
the special facts of the case; the court may not arbi¬ 
trarily refuse specific performance simply because It 
deems the contract somewhat unwise or Improvident. 

While it is undoubtedly true that the courts cannot 
arbitrarily refuse specific performance on the 
ground that a contract is tmconscionable or unrea¬ 
sonable simply because they deem it somewhat un¬ 
wise or improvident, or because it is somewhat fa¬ 
vorable to plaintiff,^® it is equally certain that the 
fairness or reasonableness of a contract must, of 
necessity, be determined largely from the special 
facts, or peculiar merits, of the particular case by 
the exercise of a sound judicial discretion and 


peal to the conscience of the chancel¬ 
lor.—^Ward V. Ward, 85 P,2d 635, 96 
Utah 263. 

52. Ind.—^Indianapolis Northern 
Tract. Co. v. Bsslngton, 99 N.B. 
757, 54 Ind.App. 286, rehearingr 
overruled 100 N.E3. 765, 54 lnd.App. 
286. 

53. Cal.—Stamm v. Colvin, 270 P. 
744, 94 Cal.App. ISO. 

58 C.J. p 953 note 72. 

54. Cal.—Klein v. Markaiian, 165 
P. 3, 176 Cal. 37. 

58 C.J. p 952 note 70. 

55. Ark.—^Milsaps v. Strauss, 185 
S.W.2d 933, 208 Ark. 265. 

Cal.—^Boas v. Bank of America Nat. 
Trust & Sav. Ass'n, 126 P.2d 620, 
51 Cal.App.2d 592. 

Ill.—^Pavata v. Mercer, 99 N.B.2d 116, 
409 Ill. 271—^Handelman v. Arqull- 
la, 95 N.B.2d 910, 407 111. 552— 
Johnson v. Olanacakos, 190 NJB3. 
691. 356 lU. 410. 

Ky.—^Taylor v. Johnson, 68 S.W.2d 
392, 248 Ky. 280. 

Mass.—Snell v. Cohen, 92 N.m2d 690, 
826 Mass. 40. 

Mo.—Blsenbeis ▼. Shilllnfirton, 169 
'S.W.2d 641, 849 Mo. 108. 

N.T.—Bizzo V. Stamp Realty Corp., 

81 C.J.S.—83 


92 N.Y.S.2d 598, 196 Mlsc. 616, af¬ 
firmed 95 N.Y.S.2d 224. 276 App. 
Dlv. 973—Corpus Juris quoted In 
Plash V. Powers, 99 N.Y.S.2d 765, 
766—Bnfeld v. Diamond, 51 N.Y.S. 
2d 113. 

N.C.—^Pate V. Duke University, 1 S.EI 
2d 127, 216 N.C. 67. 

Ohio.—^Rosenberg: v. Callam, App., 65 
N.B.2d 420. 

Pa.—IKane v. McClenachan, 159 A. 61, 
104 PaSuper. 417. 

W.Ya—Corpus Juris dted In Hop¬ 
kins v. Bryant, 6 S.E12d 246, 248, 
121 W.Va 748, 

58 C.J. p 953 note 74. 

EVaud or misrepresentation In ob- 
talningr contract see infra 5 48. 
lUegral or inequitable conduct will 
defeat the remedy of specific peiv 
formance, since relief in equity is 
conditioned on the transaction beinj 
free from such matters.—Asher v. 
Asher, 129 S.W.2d 552, 278 Ky. 802. 

56. N.Y.—Corpus Juris quoted In 
Flash V. Powers, 99 N.Y.S.2d 766, 
766. 

58 C.J. p 953 note 76. 

57. Mass.—Shikes v. Oabelnlck, 178 
N.B. 495, 273 Mass. 201, 87 A.LJEI. 
1389. 

58 C.J. p 954 note 76. 
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5& CaL—^Kelly v. Central Pac. R. 
Co., 16 P. 386, 74 Cal. 557, 6 Am. 
S.Rw 470. 

68 C.J. p 964 note 77. 

59. Mich.—Jefferson Land Co. v. 
Kannowski, 206 N.W. 351, 233 Mich. 
210 . 

58 C.J. p 954 note 78. 

60. Ill.—^Arentsen v. Sherman Towel 
Service Corporation, 185 N.B. 822, 
362 Ill. 327—Stipanowich v. Sleeth, 
181 N.B. 632, 349 Ill. 98. 

N.Y.—ParUow v. Mulligan, 76 N.T.a 
2d 181. 

Okl.—^Powell V. Moore, 231 P.2d 696, 
204 Okl. 505. 

58 CJ. p 964 note 79. 

61. N.Y.—Scheinberg v. Scheinberg, 
164 N.B. 98, 249 N.Y. 277. 

68 CJ. p 954 note 80. 

Contracts denied spedfio perform,, 
anoe 

(1) In general. 

U.S.—Neary v. Markham, C.C.A.OkL, 
155 r.2d 485. 

Del.—Gray Co. v. Alemite Corpora¬ 
tion, 174 A. 186, 20 DeLCh. 244. 

(2) Written Joint property con¬ 
tract between husband and wife by 
which husband would acquire at least 
one-half interest In life savings of 
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in making this determination the courts will look, 
not only at the terms of the contract itself, but also, 
at the relationships of the parties and all the sur¬ 
rounding circumstances-^^ The mere fact that a 
person reaps substantial benefits from the contract 
which he has fully performed for the mutual bene¬ 
fit and advantage of the parties is no defense to 
an action for specific performance thereof.®^ 

Time as of which determination made. Fairness 
and reasonableness of a contract are to be deter¬ 
mined as of the time it was entered into and, if 
fair when made, it is not necessarily rendered an 
improper subject for specific performance because 
it becomes a hard or losing bargain for defendant 
by reason of subsequent events which might have 
been contemplated,®^ such as subsequent changes in 
values,®® although, as discussed supra §§ 18-20, un¬ 
contemplated subsequent events may cause specific 
performance to be denied on the ground that spe¬ 


cific performance would itself involve too great a 
hardship. 

(2) Elements and Grcumstances Considered 

In determining whether a contract sought to be 
epeciflcally enforced Is fair and reasonable, the courts 
commonly consider such circumstances as inadequacy of 
consideration, one-sIdedness In the obligations assumed, 
provisions placing the defendant at the mercy of the 
plaintiff, exciting or distracting factors, and differences 
in the business experience and knowledge of the par¬ 
ties. 

Circumstances commonly considered, and often 
given great stress by the courts in concluding that 
a contract is unfair or unreasonable, are inadequacy 
of consideration;®® onc-sidedness in the obligations 
assumed ;®7 provisions placing defendant at the 
mercy of plaintiff;®® and the execution of the con¬ 
tract under circumstances unfavorable to defendant 
because of lack of advice,®® exciting or distracting 


his wife and wife would not benefit 
hy the contract.—Alexander v. Alex¬ 
ander, 58 P.2d 1265, 154 Or. 317. 

(8) Contract by which majority 
stockholder of corporate seller was to 
receive portion of stock of corporate 
buyer for his consent to sale, which 
stock would otherwise be part of 
purchase price and go into seller's 
treasury for benefit of all stockhold¬ 
ers In proportion to their holdings.— 
Garvey v. Pox Valley Const. Co., 16 
N.W.2d 432, 246 Wls. 64. 

GojLtraots held spedflcally enforce¬ 
able 

m. —Arentsen v. Sherman Towel 
Service Corporation, 185 N.S2. 822, 
852 la 327^ewel Paint & Varnish 
Co. V. VTalters, 89 N.R2d 835, 889 
niJLpp. 335. 

KasL —Scott V. Southwest Grease & 
Oil Co., 206 P.2d 914, 167 Kan. 171. 
Minn.—Bakke v. Keller, 19 N.W.2d 
803, 220 Minn. 888. 

N.J.—Harrington v. Heder, 158 A. 

496, 109 N.J.Eq. 528. 

Tenn.—^Bulce v. Scruggs Equipment 
Co., 260 S-W.2d 44. 

Tex.—Blaifer v. Powers, Clv.App., 
169 S.W‘.2d 636, error reused. 

Va.—Shirley v. Van Every, 167 S.B. 
846, 159 Va. 762. 

62. N.J.—Panco v. Rogers, 87 A.2d 
770, 19 (N'.J.Super. 12—^Hemhauser 
V. Hemhauser, 158 A. 762, 110 N.J. 
Eq. 77. 

58 CJ. p 954 note 81. 

2>ebts, sickness, and hunger 
"Where defendants assigned their 
Interest in estate for an amount of 
much less than value thereof under 
pressure of debts, sickness and hun¬ 
ger, chancery would not specifically 
enforce assignment.—Rosenberg v 
CallMti, Ohio App, Se NJB!.2d 420. 


Ufe expectancy 

In suit for specillc performance of 
a parol contract by which decedent 
agreed to devise realty in exchange 
for services by plaintiff to decedent 
and his aged mother for the lifetime 
of mother, enforceability of contract 
in equity was held to depend on 
whether it was shown to be fair, 
equitable, and Just when tested by 
life expectancy of mother as of date 
of contract without regard to life 
expectancy of decedent.—^Patrick v. 
Holiday, 36 S.E.2d 769, 200 Ga 259. 
83. Kan.—Scott v. Southwest Grease 
& Oil Co., 205 P.2d 914, 167 Kan. 
171. 

64. Ala—^Rlce V. Sinclair Refining 
Co., 56 So.2d 647, 256 Ala 565. 

Ga—Matthews v. Blanos, 40 S.E.2d 
715, 201 Ga 549. 

Ill.—^Brubaker v. Hatjimanolls, 88 
N.B.2d 843, 404 Ill. 842—Smith v. 
Farmers' State Bank of Alto Pass, 
61 N.B.2d 557, 890 Ill. 874, 171 
A.L.R. 1291. 

I Ky.—Simmerman v. Fort Hartford 
Coal Co., 221 S.W.2d 442, 810 Ky. 
572. 

Minn.—Shell Oil Co. v. Kapler, 60 
N.W.2d 707. 

Mo.—Jacquemin v. Mercantile Com¬ 
merce Bank & Trust Co., 234 S.W. 
2d 789, 861 Mo. 378—Roberts v. 
Clevenger, 225 S.W.2d 728—Feigen- 
span V. Pence, 168 S.W.2d 1074, 
350 Mo. 821. 

Okl.—^Powell V. Moore, 231 P.2d 695, 
204 Okl. 605—^Henry Keep Home v. 
Moore, 176 P.2d 1016, 198 Okl, 198. 
58 C.J. p 956 note 96. 

65. Ill.—Brubaker v, Hatjimanolis, 
88 N.E.2d 843, 404 Rl. 342. 

Okl.—Powell V. Moore, 231 P.2d 695, 
.204 Okl. 606—Henry Keep Home v. 
Moore, 176 P.2d 1016, 198 Okl. 198. 
58 C.J. p 956 note 97. 
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6ft Mo.'^Corpns Jrnxls dted In Hoov¬ 
er V. Wright, 202 S.W.2d 83, 86. 
N.T.—Cochran v. Taylor, 7 SSr.E.2d 
89, 278 N.T. 172—Oorpris Juris 
quoted In Flash v. Powers, 99 Nf.T. 
S.2d 765, 767. 

58 C.J. p 955 note 82. 

Inadequacy of consideration as 
ground for refusing specific per^ 
formance see supra 8 39. 

67. U.S.—Kenyon v. Welssberg, D.C. 

N.T., 240 F. 686. 

58 C.J. p 955 note 83. 

Lack of mutuality as Itself basis for 
denying specific performance see 
supra 9 11. 

Oppression 

Equity will never decree specific 
performance of contract, terms of 
which are so unequal thart defendant 
would be loaded with hard and op¬ 
pressive burdens, if required to carry 
it out—Gray Co. v. Alemlte Corpo¬ 
ration, 174 A. 136, 20 DehCh. 244. 
Prohibition against other sales 
A contract for sale of vegetables 
by fa.rmer to a soup company which 
in addition to many other onerous 
provisions provided that the com¬ 
pany was excused from accepting 
carrots under certain circunaistances 
but prohibited the sale of the carrots 
elsewhere unless the company agreed 
was unenforceable in equity on the 
ground that the sum total of its 
provisions drove too hard a bargain 
for a court of conscience to assist In 
its enforcement.—Campbell Soup Co, 
V. Wentz. CA-Pa., 172 F.2d 80. 

68. R.L—Harkness v. Remington, 7 
R.L 154. 

58 C.J. p 955 note 84. 

69. H.Y.—Corpus Juris quoted iu 
Flash V. Powers, 99 N’.T.S.2d 766, 
767. 

58 C.J. p 955 note 85. 
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factors,*^® or misapprehension resulting from con¬ 
cealment or nondisclosure by plaintiff of facts which 
would materially affect the contract but of which 
defendant is ignorant.7i The court will also con¬ 
sider differences between the business experience, 
knowledge, and capacity of the parties ;72 and, 
where marked and striking inequalities in the busi¬ 
ness experience or capacity of the parties are cou¬ 
pled with a highly improvident contract, specific per¬ 
formance is almost uniformly deniedJS 

Intoxication. Apparently if the intoxication is 
not such as to render defendant incapable of act¬ 
ing with understanding, and has not been brought 
about by plaintiff, it is not of itself a circumstance 
that will cause specific performance to be refused 
on the ground that the transaction is unfair 
but intoxication of defendant at the time the con¬ 
tract was entered into and a showing that the bar¬ 
gain was improvident or for an inadequate con¬ 
sideration may result in a denial of specific per¬ 
formance,^5 and, although the intoxication may not 
be of such a degree as to be of itself a ground for 
refusing performance, such condition may prop¬ 
erly be considered in concluding whether any un¬ 
fair advantage has been takenJ® An even stronger 
case for denying specific performance is presented 
where plaintifiF himself is instrumental in bring¬ 
ing about the intoxication.^^ 

(3) Particular Instances or Gasses of Con¬ 
tracts 

The general rules for determining the fairness of 
contracts sought to be specifically enforced have been 
applied to contracts disposing of an entire fortune br 
future acquisitions, employees’ contracts whereby their 
Inventions should become the property of their employ¬ 
ers, contracts of fiduciaries, and contracts which do not 
pr'ovlde security for deferred payments. 


Among the contracts held too inequitable and im- 
just for enforcement in equity are those in which 
defendant agrees to give up, for an inadequate con¬ 
sideration, all or a great part of his future acquisi¬ 
tions,*^ 8 or relinquishes his entire fortune for a 
worthless consideration.*^® 

Employee's contract as to inventions. Contracts 
by which an employee, in consideration of his em¬ 
ployment, agrees that inventions or improvements 
made or suggested during or by the course of his 
employment, and relating to the machinery or busi¬ 
ness of his employer, shall 'belong to and become the 
property of his employer are usually not regarded 
as so unconscionable or unreasonable as to be in¬ 
capable of specific performance.®® 

Contracts not providing security for deferred pay¬ 
ments. In a number of cases contracts, signed only 
by defendant, calling for a transfer of properly, 
on payment of only a small portion of the purchase 
price, and which make no provision for securing 
the deferred payments, have been refused specific 
performance, as unfair and tmreasonable, where 
there is nothing to show that the matter of security 
had been specifically considered and expressly 
waived by defendant®^ 

Contracts of fiduciaries. Where defendant has 
contracted in a representative capacity, as guard¬ 
ian or trustee, the interests of the ward or cestui 
que trust will also be considered in determining the 
equitableness of the contract;®® and a contract to 
sell trust property will not be specifically enforced 
against the trustee unless the purchase price is 
clearly shown to be equal to, or greater than, the 
value of the property.®® 


70. N.Y.—Corpus Juris guoted la 
Flash V. Powers, 99 N.Y.S.2d 765, 
767. 

68 CJ. p 955 note 86. 

71. Mass.—^Banaghan v. MaJaney, 85 

839, 200 Mass. 46, 128 Am.S.R. 
378, 19 L..R.A.,N.S., 871. 

68 C.J. p 955 note 87. 

72. N.Y.—Corpns Juris quoted in 
Flash V. Powers, 99 N.Y.S.2d 765, 
767. 

68 C.J. p 955 note 88. 

73. N.Y.—Corpus Juris quoted lu 
Flash V. Powers, 99 N.Y.S.2d 766, 
767. 

68 C.J. p 955 note 89. 

Broker and widow 
Where widow, who was without 

business experience, listed business 

property with broker for sale, and 


broker informed widow that he could 
jet only a certain sum for property, 
although property in fact was worth 
much more than that, and broker ai> 
ranged sale of property to his broth¬ 
er-in-law, brother-in-law was not en¬ 
titled to have contract for sale of 
property specifically performed be¬ 
cause contract was inequitable, even 
though brother-in-law may not have 
had knowledge of the inequitable 
features.—^Vermeulen v. Meyer, 29 
N.W.2d 232, 238 Iowa 1033. 

74. Md.—^Reinicker v. Smith, 2 Hhrr. 
& J. 421. 

58 C.J. p 955 note 91. 

76. Tenn.—Saunders v. Davis, 220 
S.W.2d 883, 31 Tenn.App. 674. 

58 C.J. p 956 note 92. 

76. 'Ey.—^Byme v. Long, 16 S.W. 778, 
12 Ky.L. 910. 


77. N.C.—Whitesides v. Greenlee, 17 
N.C. 162. 

Ohio.—Wingart v. FYy, Wright 106. 

78. U.S.—^Marks v. Gates, Alaska, 
164 P. 481, 83 aCJL 321, 14 L..R.A., 
N.S., 317, 12 Ann.Cas. 120. 

Okl.—^Ferguson v. Blackwell, 58 P. 
647, 8 Okl. 489. 

79. Tenn.—McCarty v, Kyle, 4 

Coldw. 348. 

80. U.S.—Paley v. Du Pont Rayon 
Co., C.C.A.ni., 71 F.2d 866. 

68 C.J. p 957 note 8. 

81. Del.—^Diamond State Iron Co. 
V. Todd, 14 A. 27, 6 DeLCh. 163. 

58 C.J. p 957 note 4. 

88. N.Y.—Sherman v. Wright, 49 
N.Y. 227. 

83. N.Y.—Lynch v. Buckley, 81 N. 

Y.S. 1070, 82 App.Div. 614. 

58 C.J. p 957 note 6. 
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§ 41. Reality of Consent 

a. In general 

b. Failure of written contract to ex¬ 

press actual agreement 

a. In General 

SpecMc performance will ordinarily be denied If It 
la doubtful whether there has been a meeting of minds 
or a full and complete understanding on all the essen¬ 
tial terms of the contract. 

Specific performance will ordinarily be denied if 
it is doubtful whether there has ever been a meet¬ 
ing of minds or a full and complete understanding 
on all the essential terms of the contract sought to 
be enforced;®^ if a misunderstanding as to an im¬ 
portant matter is evident or the intention, as 
expressed, 'has not been understandingly formed be¬ 
cause of mistake, misapprehension, or misrepresen¬ 
tation as to a material matter, in the absence of 
which the contract would not have been entered 
into.®® Since in determining the specific enforce¬ 
ability of a contract a court of equity acts on dif¬ 
ferent principles than where cancellation or refor¬ 
mation of a contract is sought, specific perform¬ 
ance may be denied even though there is no such 
misunderstanding, fraud, or mistake, as would per¬ 
mit the contract to be canceled or reformed.®^ 

Intaxication. While the mere fact of intoxica¬ 
tion is not in itself a sufiSicient ground for denying 
sptdfic performance,®® the majority of cases sup¬ 
port the rule that specific performance will be de¬ 
nied, regardless of whether there has been any mis¬ 
conduct on the part of plaintiff, if the intoxication 
has so far suspended defendant’s mental powers 
that, at the time of contracting, he was incapable 
of giving an intelligent and understanding assent 
to the bargain;®® although it has been suggested 
that no matter how defendant has been affected by 


81 C.J.S. 

the intoxication, specific performance will not be 
denied unless plaintiff has procured the intoxication 
or unduly taken advantage of it®® 

b. Failnxe of Written Contract to Express Ac¬ 
tual Agreement 

Although the contract sought to be enforced has 
been reduced to writing, It may be refused complete 
enforcement, according to Its terms, If the defendant 
sufficiently establishes, by parol, that the contract, 
as written, does not express the true agreement of the 
parties; but an Immaterial omission or variation will 
not necessarily defeat specific performance. 

Although the contract sought to be enforced has 
been reduced to writing, it is well settled that it 
may be refused complete enforcement, according to 
its terms, if defendant sufl&ciently establishes, by 
parol, that the contract, as written, does not ex¬ 
press the true agreement of the parties by reason 
of the fact that through fraud, accident, surprise,, 
or mistake, there is some material omission, inser¬ 
tion, or variation, contrary to the intention or un¬ 
derstanding of the parties.®! Specific perform¬ 
ance may thus be denied although the omission of 
a material term is due to the mistake or inadvert¬ 
ence of defendant,®® and this is true especially 
where the mistake was induced by plaintiff,®® or 
known to him at the time the contract was execut¬ 
ed;®^ but it has been held that if an omission oc¬ 
curs, not by mistake, but solely because of the neg¬ 
ligence of defendant, specific performance may be 
had of the contract as written.®® 

Where the written contract in clear and unam¬ 
biguous terms, such as can readily be understood 
by a man of ordinary intelligence, imposes on de¬ 
fendant the obligation which it is sought to have 
him perform, and there are no apparent reasons why 
there should 'be any mistake or misapprehension, 
defendant cannot defeat specific performance by 
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84. Neb.—In re Nelson's Bstate, 256 
N.W. 27, 127 Neb. 663. 

Pa.—^Dean v. George, ComJPL, 93 
Plttsb.Leg.J. 469. 

58 C.J. p 958 note 10. 

85. IKy.—^McGowan v. Shearer, 195 
S.W. 485, 176 Ky. 312. 

58 C.J. p 958 note 11. 

88. C!onn.—Sldor v. Kravec* 66 A.2d 
812, 135 Cbnn. 571. 

Mo.—^Eisenbeis v. Shilllngton, 159 
fS.W.2d 641, 349 Mo. 108. 

58 C.J. p 958 note 13. 

87. HI.—Mansell v. Lord Lumber 
& Fuel Co., 180 N.a 774, 848 HI. 
140. 

S.C.—^Masonic Temple v. Hbert, 18 
S.E.2d 584, 199 S.C. 5. 

58 C.J. p 958 note 14. 


88. Ill.—Corrigan v. Ralph, 107 N.BS. 
155, 265 Ill. 571. 

Pa.—^Miller v. Klciser, Com.Pl., 89 
Plttsb.Leg.J. 249. 

Befexuie of drunkenness Is not 
favored.—Semlnara v. Grisman, 44 
A.2d 492, 137 N.XEg. 307. 

89. Mont.—^Babcock v. Engel, 194 P. 
137, 58 Mont. 597. 

58 C.J. p 971 note 81. 

CondltloiL of 

In determining whether defense of 
intoxication is available in an action 
to enforce a contract, predominant 
notice should be directed to the con¬ 
dition of the mind of the person in¬ 
toxicated at the time of execution of 
contract rather than to cause that 
produced the condition.—Seminara v. 
Grisman, 44 A.2d 492, 137 Njr.Eq. 
307. 


90. N.J.—Rodman r. Zilley, 1 N.J. 
Eg. 320. 

58 C.J. p 971 note 32. 

91. Mich.—Gillette v. Metzgar Reg¬ 
ister Co., 219 N.W. 644, 243 

48. 

S.C.—^Masonic Temple v. Ebert, 18> 
S.E.2d 684, 199 S.G 5. 

58 C.J. p 958 notes 12, 15. 

98. N.T.—^Mathews v. Terwilllger, 3: 
Barb. 50. 

93. 3Ilch.—Chambers v. Livermore,. 
15 Mich. 381. 

94. Iowa.—Wilken v. Voss, 94 N.W. 
1128, 120 Iowa 500. 

95. N.J.—^Erah v. Wassmer, 71 A. 
404, 75 N.J.E( 1 . 109, affirmed 81 
A. 1188, 78 NXEq. 805. 

S.C.—Cape Pear Lumber Co. v. Mathe- 
son. 48 S.E. 111, 69 S.C. 87. 
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§ 41 


asserting a wholly undisclosed intention that the 
contract should be other than it is written.^® 

Effect or meaning of contract, A mutual mistake 
as to the legal effect o£ the terms used so that the 
contract does not express in law what the parties 
actually agreed may cause specific performance to 
be refused.s*^ A misapprehension or mistake, of de¬ 
fendant alone, as to the effect of the contract may 
cause specific performance to be refused where the 
mistake results because of defendant’s inability to 
read or understand the language in which the con¬ 
tract is written has been induced by the conduct 
of plaintiffor the provision with respect to 
which the mistake is made is such that its legal 
effect is determined largely by legal intendment 
so as not to be readily discernible to one not learned 
in the law;i but it has been stated broadly that 
a mistake as to the legal effect of the contract will 
not relieve defendant from specific performance,^ 
and where plaintiff has done nothing to induce a 
misapprehension, the terms of the contract are so 
clear and explicit that no man of ordinary intelli¬ 
gence could misunderstand them, and defendant has 
read the contract, or had ample opportunity to do 
so, before executing it, the mere fact that defendant 
did not understand the meaning of the contract or 
its legal effect is no grounds for refusing specific 
performance.^ 

Where the contract contains a somewhat indefinite 
or ambiguous expression as to a material matter, so 
that to enforce it as contended by plaintiff would 


operate as a surprise to defendant and would give 
the contract an effect which he did not contemplate, 
specific performance may be denied although the 
technical legal construction may be as claimed by 
plaintiff.^ The fact that defendant, at the time 
the contract is entered into, has a misunderstand¬ 
ing of the terms of the agreement will not prevent 
specific performance where defendant subsequently 
reads the contract, fully understands it, and there¬ 
after ratifies it® 

Intentional omissions and variations. While there 
appears to be some authority to the contrary,® a 
majority of the decisions seem to support the view 
that although material terms and conditions, which 
will operate to vary or limit the written contract, 
are intentionally left to rest on parol, they may, 
nevertheless, be shown to defeat specific perform¬ 
ance unless plaintiff 'has complied with them or 
is willing to accept an enforcement of the whole 
agreement^ 

Immaterial omissions and variations. Before a 
variance between the written agreement and the 
actual understanding of either or both of the par¬ 
ties will defeat performance, it must have a sub¬ 
stantial or material effect on the rights of defend¬ 
ant® A showing that one of the terms agreed on 
has, by clerical or other mistake, been omitted in 
reducing the contract to writing can have no great¬ 
er effect than to cause the court to consider the 
contract as if the omitted term were inserted,® and 
if, when so considered, plaintiff would nevertheless 


96. Md.—Cook V. Pearce, 163 A. 661, 
160 Md. 434. 

68 C.J. p 959 note 20. 

97. Iowa.—^Hopwood v. McCausland, 
94 N.W. 469, 120 Iowa 218. 

98. Conn.—Sidor v. Kravec, 66 A.2d 
812, 135 Conn. 671. 

58 C.J. p 969 note 22. 

99. Ill.—Union Colliery Co. v. Fish- 
back. 132 }Sr.E. 492. 299 Ill. 165. 

68 C.J. p 959 note 23. 

1. Minn.—^Baker v. Polydisky, 174 
N.W. 626, 144 Minn. 72. 

68 C.J. p 959 note 24. 

2. N.J.—^Hawralty v. Warren, 18 
N.XEq. 124, 90 Ain.D. 613. 

3. Cal.—^Lifton v. Hcurshman. 182 
P.2d 222. 80 CalAj;>p.2d 422. 

N.J.—^Harringrton v. Heder, 158 A. 
496. 109 N.J.EQ. 528. 

68 C.J. p 960 note 26. 

4 . Mich.—Gillette v. Metzgar Regis¬ 
ter Co.. 219 N.W. 644, 243 Mich. 48. 

58 C.J. p 960 note 28. 

6> m.—Anderson v. Anderson, 96 


N.E. 265, 261 HI. 415, Ann.Cas. 
1912C 556. 

6. Mo.—^Morgan v. Porter, 16 S.W. 
289, 103 Mo. 135. 

68 C.J. p 960 note 31. 

7. N.C.—Rudisill v. Whitener. 63 S. 
E. 101, 149 N.C. 439. 

58 C.J. p 960 note 32. 

& U.S.—Lenman v. Jones, D.C., 32 

S.Ct. 18, 222 U.S. 51, 66 L.Ed. 89. 

68 C.J. p 961 note 83. 

Escrow Instructions 

(1) Escrow instruction requiring 
vendor to furnish a certificate of title 
did not impose any onerous or un¬ 
contemplated condition on vendor, 
even though there is no express 
agreement to furnish certificate of 
title; and fant that form on which 
escrow Instructions were submitted 
by purchaser contained blank pro¬ 
vision with respect to payment of 
commission, while land contract 
specifically provided that vendor 
would not be liable for any commis¬ 
sion, did not preclude specific per¬ 
formance of contract on ground that 
escrow instruction Included terms 
which had not been accepted by ven¬ 
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dor.—King v. Stanley, 197 P.2d 821, 
32 Cal.2d 684. 

(2) Escrow instruction, fixing thir¬ 
ty days as reasonable time during 
which money should remain in es¬ 
crow to enable purchaser to deter¬ 
mine matter of merchantable title, 
did not preclude specific performance, 
since it was within contemplation of 
parties that money should remain in 
escrow for such time as would be 
necessary to determine matter of 
merchantable title and a period of 
thirty days was a reasonable time 
for that purposa—[King v. Stanley, 
supra. 

(3) Escrow instruction, which 
sought to give vendors permission 
for payment of bonds, assessments, 
encumbrances of record to show title 
as called for, did not preclude spe¬ 
cific performance, in view of vendor's 
representation that only encum¬ 
brance of record was lien for taxes 
and of obligation to furnish mer¬ 
chantable title.—^EZing v. Stanley, 
supra. 

9. N.J.—^McCormick v. Stephany, 41 

A. 840, 57 N.J.Eq. 257. 
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be entitled to specific performance, it will be de¬ 
creed despite the omission.io 

Enforcement despite material omission or varia-- 
Hon. Although material, if the omission or varia¬ 
tion sought to be established by parol is one that is 
favorable to defendant, specific performance may 
be granted, if plaintiff is willing and ready to per¬ 
form the whole agreement, including the parol 
terms, whether the omission or variation occurred 
by mistakeli or was intentional.^^ Plaintiff, how¬ 
ever, cannot ‘have specific performance of a writ¬ 
ten contract with a parol variation in his favor, 
where the variation has intentionally been left to 
rest on paroL^^ 

§ 42. -Mistake 

Generally, an agreement, before It will be epecifi- 
cally enforced, must have been entered Into without 
misapprehension or mistake. 

Generally, an agreement, before it will be spe¬ 
cifically enforced, must have been entered into with¬ 
out misapprehension or mistake.!^ If the contract 
has been entered into under a mutual mistake as 
to the existence or nonexistence of a fact so mate¬ 
rial that there would have been no contract, or at 
least a different one, had the truth been known, 
specific performance will ordinarily be denied un¬ 
less the mistake is such that it can properly be rec- 

tifiecL^S 

Mistake of one party. A unilateral mistake may 


be grounds for denial of specific performance.^® 
A mistake of defendant alone is a well-established 
ground for denying specific performance if plain¬ 
tiff has knowledge of the mistake,or by his acts 
or omissions, although innocent, has contributed to 
the mistake or made it probable.^® In order to war¬ 
rant a denial of specific performance because of a 
unilateral mistake of defendant, or his agent, for 
which plaintiff is in no way responsible and of which 
he has no knowledge, the mistake must be an hon¬ 
est one which is not imputable to defendant’s neg¬ 
ligence or inexcusable carelessness,^® and the sit¬ 
uation must be such that a granting of specific per¬ 
formance will work an unreasonable hardship on 
defendant as compared with the injury that will re¬ 
sult to plaintiff from a denial of specific relief;®® 
but where these prerequisites seem to exist the 
courts have been extremely liberal in denying spe¬ 
cific performance because of a mistake of this 
character, where the circumstances show it to be 
such as might naturally occur.®i A mere mistake 
in judgment as to matters which defendant must 
fully realize are likely to turn out otherwise than 
expected is not such a mistake as will cause a court 
of equity to deny specific performance.®® 

Mistake of law. While it is frequently stated 
that ignorance or a mistake of law is in and of it¬ 
self no ground for denying specific performance,®® 
there are cases which seem to have refused specific 
performance because of a mistake of this charac- 


IOl U.S.—Woodworth v. Cook, C.C. 
N.Y., 30 F.Cas.No.18,011, 2 Blatchf. 
151, Fish-PatRep. 423. 

N.J.—^McCormick v. Stephaoy, 41 A. 
840. 57 257. 

11. Ill.—Corrigan v. Ralph, 107 N.1S. 
155, 265 HI. 571. 

58 C.J. p 961 note 36. 

12. Mich.—^Anderson v, Kennedy, 16 
•N.W. 816, 51 Mich. 467. 

58 aj. p 961 note 37. 

13. Masa—^Hall v. Chelsea First 
Nat. Bank, 53 N.E. 154, 173 Mass. 
16, 73 AmJS.R. 255, 44 L.RA. 319. 

58 C.J. p 961 note 38. 

14. Ill.—Favata v. Mercer, 99 N.R2d 
116, 409 Ill. 271—^Handelman v. 
Arquilla, 95 N.E.2d 910, 407 Ill. 
552-—Johnson v. Gianacakos, 190 
N.E. 691, 356 Ill. 410. 

Iowa.—^Vermeulen v. Meyer, 29 N.W. 

2d 232, 238 Iowa 1033. 

Nelx—Beard v. Morgan, 10 N.W.2d 
253, 143 Neb. 603. 

N.T.—Guokas v. Bishara, 67 N.T.S. 
2d 688. 

S.C.—^Masonic Temple v. Ebert, 18 
S.E.2d 684, 199 S.C. 5. 

Va.—Clay v. Landreth, 45 S.E.2d 876, 
187 Va. 169, 175 A.I 1 .R. 1047. 


Mistake as to effect or meaning of 
contract see supra 5 41. 

16. Ky.—Vidt V. Burgess, 136 S.W. 

2d 1080, 281 Ky. 664. 

Mont.—^Bltschen v. Thomas, 22 P, 
460, 9 Mont 52. 

N,J.—Union Fur Shop v. Max Melzer, 
Inc,, 29 A.2d 873, 133 N.J.Bq. 416. 
Pa—Kush V. Rothrock, Com.Pl., 22 
Lieh.Li.J. 504—^In re Mellinger's Es¬ 
tate, Orph., 9 Som.Leg.J. 55, re¬ 
versed on other grounds 6 A.2d 321, 
334 Pa 180. 

58 C.J. p 961 note 40. 

le. U.S.—Greenspahn v, Joseph B. 
Seagram & Sons, aA.N.T., 186 P.2d 
616. 

Md.—Clark v. Klrsner, 74 A.2d 830. 
Mo,—^Prederlch v. Union Electric 
Light & Power Co., 82 S.W.2d 79, 
336 Mo. 1038. 

N. J.—^Unlon Fur Shop v. Max Melzer, 
Inc., 29 A.2d 873, 133 N.J.Bq. 416—< 
Friel v. Turk, 123 A. 610, 95 N.J.Bq. 
425. 

17. HI.— M a n sell v. Lord Lumber & 
Fuel Co., 180 N.E. 774, 348 HI. 140. 
68 C.J. p 962 note 41. 

ConsdderatloB 

Where one party, through mistake, 
names consideration out of all pro- 
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portion to value of subject of nego¬ 
tiation, and other party, realizing 
that mistake must have been commit¬ 
ted, takes advantage of it, and refus¬ 
es to let mistake be corrected when it 
is discovered, he cannot claim en¬ 
forceable contract.—^Frederick v. Un¬ 
ion Electric Light & Power Co., 82 S. 
W.2d 79, 336 Mo. 1038. 

18. Mo.—^Bisenbeis v. Shillington, 
159 S.W.2d 641, 349 Mo. 108. 

Va.—^Barnett v. Cloyd's Ex'rs, 100 
S.E. 674, 125 Va. 646. 

58 C.J. p 962 note 42. 

19. U.S.—Greenspahn v. Joseph B. 
Seagram & Sons, C.A.N.T.. 186 F.2d 
616. 

58 C.J. p 962 note 48. 

20- Md.—Trotter v. Lewis, 46 A.2d 
329, 185 Md. 528. 

58 C.J. p 962 note 44. 

21, Me.—^Dunham v. Hogan, 56 A.2d 
560, 143 Me. 142. 

58 C.J. p 962 note 45. 

22- HI.—^Dime Savings, etc., Co. v. 

Knapp, 138 N.E. 723, 307 Ill. 432. 

58 C.J. p 963 note 46. 

23. Colo.—^Wilson v. McLaughlin, 18 
P. 739, 11 Colo. 465. 

58 C.J. p 963 note 48. 
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t&cM If plaintiff knows of or has induced such a 
mistake,25 or if in addition to the mistake there 
is some inequitable element, such as surprise or in- 
advertence,25 specific performance is usually de¬ 
nied. A mistake as to the law of another state or 
a foreign country is regarded as a mistake of fact,27 
and mistakes with respect to a part/s legal rights 
or interests are often regarded as being mistakes 
of fact to such an extent that specific performance 
may be denied because of them,*28 but where de¬ 
fendant has voluntarily entered into the contract 
for the purpose of compromising a claim of plain¬ 
tiff, who makes no assertion as to the extent of his 
legal rights, defendant cannot defeat specific per¬ 
formance by asserting that due to a mistake of law 
plaintiffs rights were much less extensive than 
thought28 It is no defense that the contract was 
entered into because of a mutual mistake of law, 
in that if it had been anticipated that a particular 
statute would be enacted the contract in question 
would never have been made.20 

Immaterial mistake. In order that any mistake 
may defeat specific performance, it must be as 
to a matter so material that had the truth been 
known the contract as sought to be enforced would 
not have been entered into.8i The fact concerning 
which the mistake is made must be material to 


the contract, affecting its substance,22 and it must 
affect both parties with reference to the same fact2 3 
A mutual mistake at the time of execution of an 
original contract is immaterial with respect to the 
enforcement of another contract subsequently en¬ 
tered into, after discovery of the mistake, and with 
a view to rectifying it.3^ 

§ 43. -Misrepresentation, Concealment, 

or Fraud 

a. In general 

b. Misrepresentations 

c. Concealment and nondisclosure 

a. In General 

A contract, In order to be entitled to specific per. 
formance, must be free from fraud. 

A contract, in order to be entitled to specific per¬ 
formance, must be free from fraud,85 and this is 
true to such an extent that specific performance 
will usually be denied on the showing of a less 
flagrant case of fraud' than is necessary to sus¬ 
tain an action at law or to obtain a rescission in 
equity.36 in order to defeat specific performance, 
however, the fraud must have been committed by 
plaintiff or his agent,37 and on defendant and not 
some third person.38 


84. Mo.—Corpiui Juxls dted in 
Eisenbeis v. Shilllnirtoxi, 159 S.W. 
2d 641, 644, 349 Mo. 108. 

N. J.—Union Fur Shop v. Max Melzer, 
Inc., 29 A.2d 878, 138 N.J.Eq. 416 
—^Bowen v. Pursel, 166 A. 649, 109 
N.J.BQ. 67. 

68 C.J. p 963 note 49. 

25. Neb.—^LoosiniT v. Looslnsr, 122 
N.W. 707, 85 Neb. 66, 25 L.R.A.,N.S., 
920. 

58 C.J. p 968 note 50. 

86. N.T.—^Mathews v. Terwllllger, 3 
Barb. 60—^Morganthau v. White, 
31 N.T.Super. 395. 

27. Conn.—^Patterson v. Bloomer, 35 
Conn. 57, 95 Axn.D. 218. 

Wash.—^Morgan v. Bell, 28 P. 926, 
3 Wash. 654, 16 L.H.A. 614. 

28. Wash.—^Morgan v. Bell, supra. 

58 C.J. p 963 note 53. 

29. Ely.—Kennedy v. Campbell, 16 
IrlttSeLCas. 41. 

30. N.T.—Schwartz v. Church & 
Commerce Corp., 58 N.Y.S.2d 666, 
184 Mlsc. 200. 

31. m.—Binder v. Hejhal, 178 N.B. 
901, 347 Ill. 11. 

58 C.J. p 968 note 66. 

32. Ohio.—^Patterson v. McComas, 
App., 87 N.E.2d 655. 

33. Ohio.—Patterson v. McComas, 
supra. 

34. Mass.—Old Colony R. Co. v. 
Evans, 6 Gray 25, 66 Am.D. 394. 


35. Ill.—^Mansell v. Lord Lumber & 
Fuel Co., 180 N.E. 774, 348 Ill. 140. 
Ky.—Asher v. Asher, 129 S.W.2d 552, 
278 Ky. 802—Taylor v. Johnson, 68 
S.W.2d 892, 248 Ky. 280. 

Mo.—^Eisenbeis v. Shilllngton, 159 
S.W.2d 641, 349 Mo. 108. 

N.J.—Carlucclo v. 607 Hudson St. 
Holding Co., 57 A.2d 452, 141 N.J. 
Eq. 449—Al-Sco Realty Co. v. Sub¬ 
urban Apartment Corp., 48 A. 2d 
838, 138 N.J.Eq. 497, affirmed 55 
A.2d 296, 141 N.J.Eq. 40—Harring¬ 
ton V. Heder, 168 A 496, 109 N.J. 
Eq. 628. 

N.T.—^Hill Brown Corp. v. Metro 
Sportswear, 66 N.T.S.2d 337—Guo- 
kas V. Bishara, 57 N.T.S.2d 688. 

N.C.—Griffis V. Tounger, 41 N.C. 620, 
51 Am.D. 438. 

Tenn.—Johnson v. Browder, 207 SJW. 

2d 1, 186 Tenn. 601. 

Ya.—Clay v. Landreth, 46 S.E.2d 875, 
187 Ya. 169, 175 AL.R. 1047. 

58 C.J. p 963 note 59. 

Furchaser’s duty 

A purchaser intending to purchase 
substantially all of property of a 
corporation had the duty to make 
only such investigation as reasonable 
man would have made in the circum¬ 
stances, with respect to whether he 
is precluded from defending suit for 
specific performance on ground of 
fraud of vendor.—^Masonic Temple v. 
Ebert, 18 S.E.2d 584, 199 S.C. 6. 
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Illegal agreement 

Yendor would not be heard to com¬ 
plain, in action by purchaser for spe¬ 
cific performance of contract for sale 
of realty, of any alleged fraud on 
part of purchaser in failing to read 
to vendor provisions of contract 
specifically making void any contract 
for side payment, where alleged oral 
agreemnt for side pa 3 nnent was void 
independently of written contract 
provisions declaring such agreement 
to be void.—^Thomas v. Eason, 69 S.El 
2d 729, 208 Ga. 822. 

33. N.J.—Carlucclo v. 607 Hudson 
St Holding Co., 57 A2d 452, 141 
N.J.Bq. 449. 

58 C.J. p 964 note 60. 

Reception of agreed price 
Yendor was not precluded flrom 
setting up as a defense in suit for 
specific performance of contract for 
S€de of realty that real estate broker 
had breached his fiduciary duty to 
vendor, merely because the vendor 
was to receive the contract price, 
where vendor had originally asked 
more than the contract price for the 
realty but was induced to accept con¬ 
tract price on broker’s representation 
that such sum was its true value.— 
Carlucclo v. 607 Hudson St. Holding 
Co., supra. 

37. Ga.—^Lively v. Lively, 68 S.E.2d 
168, 206 Ga. 606. 

38. Ohio.—Ajrres v. Cook, App., 46 
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If after a discovery of the fraud, and with a full 
knowledge of all material facts, defendant ratifies, 
or otherwise expresses an intention to be bound by, 
the contract, his right to defeat specific perform¬ 
ance because of the fraud may be deemed to have 
been waived,®^ but the fact that defendant has not 
undertaken to rescind the contract immediately 
on discovery of the fraud will not prevent the fraud 
from being set up to defeat specific performance.^® 

Where plaintiff has been guilty of fraud in pro¬ 
curing the contract, he cannot entitle himself to 
specific performance setting up that defendant 
also has been guilty of fraud in the transaction 
but in order to defeat specific performance defend¬ 
ant must rely on fraud of plaintiff and if defend¬ 
ant only has been guilty of fraud, there is no ob¬ 
jection to granting the defrauded party specific 
performance, if he so desires.^^ 

Fraud of plaintiffs assignor. Specific perform¬ 
ance may be denied an executory contract because 
of fraud, even though plaintiff is but an assignee of 
the contract, and in no way associated with the 
fraud,^3 irrespective of whether the fraud was such 
as to render the contract void or only voidable.^^ 

b. Misrepresentatioiis 

At a general rule, If the defendant hat been in¬ 


duced to make the contract by reason of any material 
misrepresentation on the part of the piaintiff or his 
agent, specific performance will be denied, whether the 
misrepresentation was willful and intended, or made 
Innocently or with an honest belief in Its truth. 

As a general rule, if defendant has been in¬ 
duced to make the contract by reason of any ma¬ 
terial misrepresentation on the part of plaintiff or 
his agent, specific performance will be denied, 
whether the misrepresentation was willful and in¬ 
tended,or made innocently or with an honest be¬ 
lief in its truth.4® Parol fraudulent representations, 
inducing defendant to enter into the contract, may 
be considered and made the basis for denying spe¬ 
cific performance, even though the contract ex¬ 
pressly provides that all the terms and representa¬ 
tions made prior to, or at the time of, the making 
of the contract are embraced therein.^7 Relief may 
be denied because of misrepresentations without 
showing all the requisites for an action for de¬ 
ceit.^® 

A representation, in order to defeat specific per¬ 
formance, must be untrue;^® but if false when 
made, it is apparently immaterial that subsequent 
events render it true.®® According to some author¬ 
ities the representation usually must be a positive 
one as to a past or existing fact;®l not a mere ex¬ 
pression of opinion,®® or prediction or promise as 


'N'.K2d 629. afOrmed 43 N.E.2d 287, 
140 Ohio St 281. 

S8 C.J. p 964 note 61. 

39. Ohio.—^Eichman v. Marshall, 
App., 60 N.E.2d 379. 

58 C.J. p 964 note 62. 

Signing of contract 
Where agent voluntarily signed 
contract to repurchase land without 
reading, contention that signature 
was obtained by fraud and deceit was 
without merit—Anderson v. Bills, 
167 864, 335 HI. 624. 

40. N.J.—Baron v. Buermann, 142 
A 248, 103 N.J.Eq. 47. 

68 C.J. p 964 note 63. 

41. Iowa.—^Heitman v. Clancy, 148 
N.W. 1011, 167 Iowa 68. 

58 C.J. p 964 note 64. 

4fl. Pa.—Jones v. Aronson. 46 Pa. 
Super. 148. 

43. Mich.—^Berry v. Whitney, 40 
Mich. 66. 

68 O.J. p 965 note 66. 

44. Pa.—Bdelsteln v. Sell, 112 A. 
485, 269 Pa. 288. 

45ta Cal.—Milton Inc., v. 

Smith, 186 P.2d 11. 82 CaJ.App.2d 
302. 

m. —Pavata v. Mercer, 99 17.BL2d 116, 
409 Ill. 271—^Bandelman v. Arquil- 
la, 96 N.B.2d 910. 407 HI. 552— 
Johnson v. Gianacakos. 190 N.B. 
691, 366 HI. 410—ManseU v. Lord 


Lumber & Fuel Co., 180 N.B. 774, 
348 Ill. 140. 

Iowa.—^Vermeulen v. Meyer. 29 NT.W. 
2d 282, 238 Iowa 1033—Staly v. 
McNemey, 10 N,W.2d 584, 283 Iowa 
1065. 

Mass.—Snell ▼. Cohen, 92 N.B.2d 
590, 326 Mass. 40. 

Mo.—^Bisenbeis v. Shllllngton, 159 
S.W.2d 641, 349 Mo. 108. 

Neb.—^Beard v. Morgan, 10 N.W.2d 
253, 143 Neb. 503. 

N.J.—Warner v. Giron, 58 A2d 98, 
141 N.J.BCI, 498—Al-Sco Realty Co. 
V. Suburban Apartment Corp^ 48 
A.2d 838, 138 N.J.Bq. 497, affirmed 
66 A.2d 296, 141 N.J.Eq. 40—Har¬ 
rington V. Heder, 168 A. 496, 109 
N.J.Bq, 628. 

N.Y.—^Rlzzo V. Stamp Realty Corp., 
92 N.T.S.2d 698, 196 Misc. 615, af¬ 
firmed 95 N.Y.S.2d 224, 276 App. 
Div. 978. 

Pa.—Kane v. Mcdenachan. 159 A 61, 
104 Pa.Super. 417. 

R-L-Lovejoy v. MacKinnon, 159 A 
736, 62 R.L 203. 

S.C.—Oorpns Juris quoted la Masonic 
Temple v. Bbert 18 S.B.2d 684, 590, 
199 s.a 6 . 

Va.—Clay v. Landreth, 45 S.B.2d 876, 
187 Va. 169, 176 AL.R. 1047. 

58 C.J. p 965 note 68. 

48. Ill.—Handelman v. ArqulUa^ 95 
N.B.2d 910, 407 HI. 652, 


Mo.—^Blsenbeis v. Shilllngrton, 159 Sw 
W.2d 641, 349 Mo. 108. 

Neb.—Wineberg v. BaJcer, 243 N.W. 
122, 123 Neb. 411. 

N.J.—Warner v. Giron, 58 A2d 98, 
141 N.J.Eq. 493. 

N.C.—Fate v. Duke University, 1 
S.B.2d 127, 215 N.C. 67. 

S.C.—Corpus Jtiris quoted ia Masonlo 
Temple v. Ebert 18 S.B.2d 684, 690, 
199 s.a 5. 

58 C.J. p 965 note 69. 

MLsstatemeat as to quantity of iMifl 
N.Y.—Rech v. Borst, 63 N.Y.S.2d 652. 
68 C.J. p 965 note 69 [a]. 

47. Mass.—Plorimond Realty Co. v. 
Waye, 167 N.B. 635, 268 Mass. 476. 

58 C.J. p 965 note 70. 

48. Md.—Co-operative Milk Service 
V. Hepner, 81 A2d 219. 

49. Or.—Garnet v. Coop, 185 P.2d 
670, 182 Or. 78. 

58 C.J. p 965 note 7L 

60. La.—^Leopold WeU Bldg., etc., 
Co. V. Heiman, 118 So. 694, 167 La. 
67. 

58 C.J. p 966 note 72. 

51. Cal.—Wolleson v. Cobum, 218 
P, 479, 63 CaJ.App. 316. 

58 C.J. p 966 note 78. 

S®- N.Y.—Patashna v. Silver, 81 N. 
Y.S.2d 717, affirmed 79 N.T.S.2d 806,. 
273 App.Dlv. 971. 

58 aJ. p 966 note 74. 
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to future events.53 It has been said, however, that 
the strict legal rule requiring the representation 
to be a positive affirmation of a fact is not fully 
applicable where misrepresentation is set up to 
defeat specific performance and specific per¬ 
formance has been denied because of misrepre¬ 
sentations as to the purpose for which property is 
going to be used,®^ as well as misrepresentations as 
to the legal effect or meaning of a term in the con¬ 
tract.®® Moreover, an attempt to induce a per¬ 
son of weak mentality to rely on representations as 
to value and future events, as statements of fact, 
may constitute such fraud as will cause specific 
performance to be demed.®^ 

Reliance on representations. Ordinarily specific 
performance will not be denied simply because plain¬ 
tiff has made a misrepresentation if, instead of re- 
l 3 ning on it, defendant has assumed to act on his 
own judgment or information.®® The doctrine of 
caveat emptor does not apply as strictly in suits in 
equity for specific performance as in other types of 
actions;®® and if a fraudulent misrepresentation 
has in fact been relied on, specific performance will 
generally be denied, even though there existed and 
were accessible to defendant the means and oppor¬ 
tunity of detecting tihe truth by an exercise of or¬ 
dinary prudence,®® or although defendant has gone 
so far as to make a partial investigation but with¬ 
out discovering the truth.®i There can be no valid 
claim that defendant has been negligent in failing 
to discover the fraud where he has not available 
any ready means of ascertaining the truth.®® 


Defendant has no right to accept and rely on a 
misrepresentation made by plaintiff to induce anoth¬ 
er person to act in a totally different transaction,®® 
and the fact that defendant has relied on such a 
representation will not cause specific performance 
to be refused, if plaintiff has made no representa¬ 
tion to induce defendant to enter into the con¬ 
tract involved.®^ 

Materiality and prejudice. In general, specific 
performance will not be denied because of a false 
representation if it does not relate to a material 
matter,®® or has not in some way operated to de¬ 
fendant's prejudice.®® This prejudice need not con¬ 
sist of pecuniary or monetary damage;®^ it has 
been regarded as sufficient that defendant was 
deceived into making a contract that he would not 
have entered into had the truth been known,®® and 
where this result has been accomplished by the 
misrepresentation, it has even been considered im¬ 
material that defendant will be pecuniarily benefit¬ 
ed.®® It has been held that if the misrepresenta¬ 
tion is fraudulent, only slight prejudice is suffi¬ 
cient to cause specific performance to be denied.^® 

Where defendant has been deceived as to the 
person with whom he is contracting, as by plain¬ 
tiff representing that he is an agent or principal, 
when he is not, or by plaintiff's agent representing 
that not plaintiff but another is the real principal, 
several cases have denied specific performance ir¬ 
respective of any showing that defendant would not 
have made the contract had the truth been known 
while specific performance has been granted, dc- 


68. Tex.—^Urso v. City of Dallas, 
Clv.App., 221 S.'W.Sd S69, error re¬ 
fused. 

68 C.J. p 966 note 76. 
fraud 

Failure to perform oral promise to 
do something: in future Is no defense 
to suit for specific performance of 
contract, made In reliance on such 
promise, unless it was made fraudu¬ 
lently for purpose of inducing: execu¬ 
tion of contract cuid without inten¬ 
tion to perform it.—Urso v. City of 
Dallas, supra. 

64. N'.J.—^Bowker v. Cunningham, 79 
A. 608, 78 468. 

68 C.J. p 966 note 76. 

55. Mich.—Gibb v. Mintllne, 141 N. 

W. 638, 176 Mich. 626. 

68 aj. p 966 note 77. 

66. ni.—Bayne v. Cinak, 160 N.B. 
344, 820 Ill. 23. 

68 C.J. p 968 note 78. 

67. Iowa.—^Boyle v. Gellng, 218 N. 
W. 606, 206 Iowa 1208. 

68. DL—Dayes v. Dlsaue, 82 N.B. 

2d 860. 401 ni. 470.' ; 


Iowa-—Carson v. Mlkel, 216 N.’W’. 
60, 205 Iowa 657. 

Minn.—^Bakke v. Keller, 19 N.W.Sd 
803, 220 Minn. 383. 

58 C.J. p 967 note 80. 

59. IT.J.—^Baron v. Buermann, 142 
A. 248, 103 N.J.Ea. 47. 

58 C.J. p 967 note 85. 

Ga Dl.—Handelman v. Arauilla, 95 
N.E.2d 910, 407 Ill. 662. 

Iowa.—^Davis v. Eaton, 234 K.W. 252, 
211 Iowa 837. 

S.C.—Corpus Juris quoted in Masonic 
Temple v. Ebert, 18 S.E.2d 684, 590, 
199 S.C. 6. 

68 C.J. p 967 note 86, 

61. S.C.—Corpus Juris died in Ma¬ 
sonic Temple v. Ebert, 18 S.E.2d 
684, 690, 199 S.C 5. 

62. Wash.—O'Connor v. Lighthizer, 
75 P. 643, 34 Wash. 162. 

63. Iowa.—^McCane v. Wokoun, 179 
NW. 832, 189 Iowa 1010. 

64ii Iowa.—McCane v. Wokoun, su- 
pr& 

68 C.J. p 967 note 90. . 
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65. N,J.—^Harringrton v. Heder, 158 
A. 496, 109 N.J.Eq. 628. 

68 C.J. p 968 note 92. 
MlBrepreseiitatlons held material 
Mass.—White Tower Management 
Corp. V. Taglino, 19 lSr.B.2d 700, 802 
Mass. 458, 121 A.L.R. 1168. 

58 C.J. p 968 note 92 [a]. 

66. Md.—^Lucas v. Long, 94 A. 12, 
125 Md. 420. 

68 C.J. p 968 note 93. 

67. Mo.—Siess v. Anderson, 139 S. 
W. 1178, 169 Mo.App. 666. 

58 C.J. p 968 note 94. 

68. CaL—^Kelly v. Central Pac. R. 
Co., 16 P. 886, 74 Cal. 557, 5 Am. 
S.R. 470. 

58 C.J. p 968 note 95. 

69. N.J.—^Bowker v. Cunningham. 
79 A. 608, 78 IST.J.Eq. 458. 

58 G.J. p 968 note 96. 

7a W.Va.—Cleavenger v. Sturm, 63 
S.B. 693, 59 W.Va. 668. 

71. Iowa.—New York Brokerage Co. 
V. Wharton, 119 N.W. 969, 143 iQwa 
61—^Ellsworth v. Randali, 42 N.W. 
629, 78 Iowa 1^1, 16 AirnSJEl. 42^. 
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spite such a representation, where it did not appear 
that defendant would not have made the same 
contract, even had he been fully aware of the iden¬ 
tity of the perso-n with whom he was contracting-^^ 
It seems to be well settled, however, that specific 
performance will be denied if the identity or per¬ 
sonality of the other party is so material a consid¬ 
eration to defendant t^t without the misrepresenta¬ 
tion being made defendant would not have entered 
into the contract at all, or at least on the same 
terms.*^* 

Representations made by third persons. Specific 
performance will be refused because of false rep¬ 
resentations made by a third person where that per¬ 
son is the agent of plaintiff the agent of both 
plaintiff and defendant even the agent of 

defendant alone, if the misrepresentations have been 
induced or encouraged by plaintiff.*^® While it may 
be true that a misrepresentation by a third person, 
not the agent of plaintiff or in any way connected 
with him, is not sufficient ground for denying spe¬ 
cific performance,^^ it has been held that specific 
performance will be refused because of misrepre¬ 
sentations by a third person, to whom plaintiff has 
referred defendant for information, even though 
plaintiff has not conspired with, or is in no way le¬ 
gally responsible for the misstatements of, the third 
person.*^* 

c. Concealment and Nondisclosure 

If the plaintiff Is under no duty to make a full and 
complete disclosure of all material facts, a mere n'on- 


dlsclosure, where the parties are bargaining on equal 
terms, Is not of Itself such fraud as will cause specific 
performance to be denied. 

If plaintiff is under no duty, either at law or in 
equity, to make a full and complete disclosure of 
all material facts, a mere nondisclosure, where the 
parties are bargaining on equal terms, is not of itself 
such fraud as will cause specific performance to be 
denied.7S A nondisclosure of material facts will, 
however, result in a denial of specific performance 
where the circumstances are such as to place plain¬ 
tiff under a duty to disclose them.^® Such a duty 
exists where plaintiff occupies a fiduciary relation¬ 
ship toward defendant,or, even though the rela¬ 
tionship may not be strictly fiduciary, in all cases 
where defendant confides in, or intrusts, plaintiff, 
and the latter knows that he is being relied on truly 
to disclose all material facts involved.®^ 

Regardless of the existence of any duty to dis¬ 
close, specific performance will be denied if, in ad¬ 
dition to mere nondisclosure, there has been an ac¬ 
tive attempt to conceal material facts, as by saying 
or doing something to divert defendant from mak¬ 
ing inquiry.®® In order to defeat specific perform¬ 
ance a nondisclosure must, in any event, be of a ma¬ 
terial fact;®^ and concealment is no ground for de¬ 
nying specific performance if defendant has, from 
other sources, received knowledge of the matters 
alleged to have been concealed but nevertheless en¬ 
ters into the contract,®® 

Specific performance will be denied if plaintiff 
is in any way connected with a fraudulent nondisclo- 


72. N.J.—Scott V. Shiner, 27 N.J,Eq. 
185. 

73. Mass.—White Tower Manage- 
ment Corp. v. Tagllno, 19 N.E,2d 
700, 302 Mass. 453, 121 A.L 4 .R. 1158. 

58 C.J. p 968 note 2. 

Bnty of asrsnt 

Agent negotiating with vendor for 
sale of lot was not bound to answer 
vendor’s question as to whom the 
agent represented, but if he did, he 
was bound to tell the truth.—^White 
Tower Management Corp. v. Taglino, 
supra. 

74. Ill.—^Handelman v. Arquilla, 95 
N.E.2d 910, 407 HI. 552. 

Mass.—-White Tower Management 
Corp. V. Taglino, 19 N.B.2d 700, 
302 Mass. 453, 121 A.L..R. 1158. 
Mich.—Lamhofl v. Daniel, 239 N.W. 
384. 256 Mich. 338. 

Mo.—^Blsenbeis v. Shlllington, 159 
S.W.Sd 641, 349 Mo. 108. 

S.C.—^Masonic Temple v. Ebert, 18 
S.E.2d 584, 199 S.a 6 . 

58 C.J. p 969 note 4. 

75. Iowa.—^Heitman v. Clancy, 148 
M-W. 1011, 167 Iowa 58. 

58 C.J. p 969 note 5. 


76. Pa.—Schaeffer v. Jones, 148 A. 
197, 293 Pa. 529. 

77. Mass.—Capen v. Capen, 125 N.E. 
692, 234 Mass. 355. 

58 C.J. p 969 note 7. 

78. Ill.—^Keating v. Print, 126 N.E. 
136, 291 ni. 423. 

58 C.J. p 969 note 8 . 

79. Md.—Kalis v. Shor, 69 A.2d 486, 
193 Md. 643. 

S,C.—^Holly HIU Eumber Co. v. Mc¬ 
Coy, 23 S.B.2d 372, 201 S.C. 427. 
Tenn.—^Rogers v. Roop, 92 S.W.2d 
423, 19 Tenn.App. 579. 

58 CJ. p 969 note 11. 

80. Or.—Dodd v. Home Mut. Ins. 
Co., 28 P. 881, 29 P. 3, 22 Or. 8 . 

58 C.J. p 969 note 12 . 

81. IT.S.—Chalmette Petroleum Corp. 
V. Chalmette Oil Distributing Co., 
C.C.A.La., 143 R2d 826. 

58 C.J. p 969 note 13. 
irondl 8 olo«Tire by agents 

(1) Fact that vendor's agent was 
secretly acting as agent for undis¬ 
closed purchaser precluded specific 
performance against defendant ven¬ 
dor.—Kane V. McClenachan, 158 A. 
61, 104 Pa.Super. 417. 


( 2 ) Where there was evidence that 
plaintiff, a broker, acted an agent for 
defendant owners in attempting to 
sell land on a fixed commission basis, 
and that, after plaintiff had contract¬ 
ed to sell part of the land to an¬ 
other at a price which would yield a 
profit to plaintiff, defendants signed 
a contract to sell at a fixed net price, 
in which contract plaintiff later In¬ 
serted his name as purchaser, trial 
court properly denied specific per¬ 
formance on ground of plaintiff's 
breach of fiduciary relationship.— 
Williams v. Wagers, 184 P.2d 497 , 117 
Colo. 141. 

(3) Other nondisclosures by agents 
see 68 C.J. p 969 note 13 Ca], 

82. Ala.—Byars v. Stubbs, 4 So. 755, 
85 Ala. 256. 

58 C.J. p 970 note 14. 

88 . S.C.—-Holly Hill Lumber Co. v. 

McCoy, 23 S.E.2d 372, 201 S.a 427. 
58 C.J. p 970 note 15. 

84. Ky.—Warren v. Goodloe, 20 S.W. 
24 278, 230 Ey. 514. 

86 . N.C.—Whltted v. Fuquay, 87 
S.E. 141, 127 N.a 68 . 
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sure by defendant's agent,*® or knowingly takes ad¬ 
vantage of the agent’s breaoh of duty in failing to 
disclose to defendant matters materially affecting 
his rights in the transaption.**^ 

Concealed agency. Where the contract is made 
on behalf of defendant by an agent, who accepts 
commissions from, or acts for the benefit of, plain¬ 
tiff, without disclosing that fact, the transaction is 
deemed constructively fraudulent in equity, and spe¬ 
cific performance will be refused the contract so 
made.** One who has made a contract for the pur¬ 
chase of property on his own account will not be 
refused specific performance of that contract sim¬ 
ply because he has failed to disclose that he has al¬ 
ready agreed to sell the property to another.** 
Where the agent, buying the property himself, fails 
to disclose to his principal that he has a customer 
who is willing to pay more, he is not entitled to spe¬ 
cific performance.*® Proof that plaintiff was paid 
a secret commission by the original vendor does not 
prevent specific performance of a contract where¬ 
by defendant, under an independent agreement, 
agreed to sell plaintiff an interest in the property.*! 


§ 44 . — Duress and Undue Influence 

Speclffe performance will be refused If It Is shown 
that because of threats, or undue Influence, or oppres¬ 
sion, the defendant’s assent to the contract was not 
freely given. 

Specific performance will be refused if it is 
shown that because of threats,** or undue influ¬ 
ence,*® or oppression*^ and overreaching,*® de¬ 
fendant’s assent to the contract was not freely 
given. An offer by defendant to rescind the en¬ 
tire contract is not a prerequisite for him to show 
that the contract is tainted by duress.*® 

§ 45. Legality 

As a general rule a court bf equity will, on Its own 
motion, deny specific performance if It appears that 
the agreement sought to be enforced is Illegal because 
It Involves a violation of some statutory provision, some 
rule of law, or tends to Injure or is detrimental to the 
public good and Is contrary to public policy. 

As a general rule a court of equity will, on its 
own motion,*7 deny specific performance if it ap¬ 
pears that the agreement sought to be enforced is 
illegal because it involves a violation of some stat¬ 
utory provision,** or because it involves a viola- 


86. N.J.—Young ▼. Hughes, 82 N.J. 
Eg. 872. 

87. Tex.—^Brown v. Musgrave, Civ. 
App., 222 S.W. 606. 

88. Flo.—Quest V. Barge, 41 So.2d 
158. 

68 C.J. p 970 note 24. 

89. La.—Girault v. Feucht, 46 So. 
26, 120 La. 1070. 

90. R.I.—^Rushton v. Andersen, 133 
A. 805. 47 R.I. 441. 

91. Md.—Jaeger v. Shea, 99 A. 954, 
130 Md. 1. 

92. m.—^Leonard v. Crane, 36 N.E. 
474, 147 Ill. 62. 

Unfairness in obtaining contract see 
supra § 40. 

93. Ala.—Collier v. Tatum, 160 So. 
530, 230 Ala. 218. 

Pa.—^In re Harrison's Estate, 18 Pa. 
Dist. 468—Saltzman v. Gibson, 
Com.Pl., 95 Pittsb.Leg.J. 208. 

58 C.J. p 971 note 28. 

94. m. —Johnson v. GianacaJios, 190 
N.B. 691, 866 Ill. 410—Mansell v. 
Lord Lumber & Fuel Co., 180 N.E. 
774, 348 HI. 140—Frisby v. BaJ- 
lance, 6 HI. 287, 39 Am.H. 409. 

Iowa.—•'Vermeulen v. Meyer, 29 N.W. 

2d 232, 238 Iowa 1033. 

Neb.—^Beard v. Morgan, 10 N.W.2d 
253, 143 Neb. 503. 

Ohio.—^Rosenberg v. CaJlam, App., 55 
N.E.2d 420. 

96. Ohio.—Rosenberg v. Callam, su¬ 
pra^ 

96. W.Va.—^Hopkins v. Bryant, 6 
SJB12d 246, 121 .W.Ya. 748. 


97. Wash.—Corpus Juris quoted in 
Cascade Timber Co. v. Northern 
Pac. Ry. Co., 184 P.2d 90, 102, 28 
Wash.2d 684. 

58 CJ. p 971 note 34. 

98. DECy.—Campbell v. Stiles, 190 S. 
W.2d 847, 300 JB:y. 746. 

Tex.—^Blaine v. Blaine, Civ.App., 207 
S.W.2d 989. 

Wash.—4;orpns Juris quoted in Cas¬ 
cade Timber Co. v. Northern Pac. 
Ry. Co., 184 P.2d 90, 102, 28 Wash. 
2d 684. 

58 C.J. p 971 note 36. 

Faarticular oontraots deailed enforoe- 
xueut 

(1) Oral contract of adoption.— 
Mut. Life Ins. Co. of New York v. 
Benton, D.C.Mo., 34 F.Supp. 869. 

(2) Contract whereby unlicensed 
broker was to receive royalty inter¬ 
est in leases as consideration for 
services in negotiation of assigrnnient 
of leases.—Jaenlcke v. Davidson, 287 
N.W. 472, 290 Midh. 298. 

(3) Lease of truck for purpose of 
permitting lessors to begrin opera¬ 
tions without waiting for transfer of 
certificate for operation as an inter¬ 
state motor common carrier by com¬ 
mission.—^Brumm v. Goodman, 188 
P.2d 918, 164 Kan. 281. 

FartLoular ooutraets not denied exu 
fovoesueut 

(1) In general.—Bush Terminal 
Buildings Co. v. Bush Terminal R. 
Co., 63 N.T.S.2d 744, affirmed 66 N.Y. 
S.2d 644, 271 App.Dlv. 835, appeal 
denied 67 N.Y.S.2d 486, 271 App.Div. 
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883, certiorari denied 67 S.Ct. 1533, 
331 U.S. 843, 91 L.Ed. 1864. 

(2) Contract granting plaintiffs 
exclusive franchise to export banar 
nas from two ports of the Dominican 
Republic would not be denied specific 
performance on ground that it cre¬ 
ated an unlawful monopoly.—^Fraser 
V. Cohen, 31 So.2d 463, 159 Fla. 263. 

(3) Lease provision whereby lessor 
agreed not to use or permit use of 
any adjoining property owned or ac¬ 
quired by it for particular purposes 
applied only to the lease, and, after 
lease had been fully performed, auay 
illegality of such provision, which 
had accordingly expired, afforded no 
defense against specific performance 
of option to purchase leased realty 
contained in lease.—^Redmond v. Sin¬ 
clair Refining Co., 61 S.E.2d 409, 204 
Ga. 699. 

(4) Vendor was entitled to specific 
pe^ormance of contract whereby 
city was to furnish him with free 
water supply in consideration for 
conveyance of land on which water 
sovirce was located and for easement 
over adjoining land on which to lay- 
pipes, notwithstanding contract was 
not executed according to law, where 
contract had not been abrogated and 
city continued to retain benefits 
thereof.—City of Springdale v. Flem¬ 
ing, 89 S.W.2d 602, 191 Ark. 1068. 
Veterans 

(1) A purchaser who had applied 
for a loan under Servicemen’s Read¬ 
justment Act was not precluded from 
obtaining specific performance of 
contract of sale of realty because of 
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tion of some rule of or tends to injure 

or is detrimental to the public good and is con¬ 
trary to public policy.! Specific performance may 
be denied on the grounds of illegality although 
the illegal portion of the contract has already been 
performed;^ and, while parts of a contract may be 
legal, specific performance will be denied the whole 
if the illegal portions arc inseparable from the legal 
ones,® If the contract is violative of the public 
policy of the place where relief is sought, specific 
performance may be denied although the contract 
is legal and enforceable by the law of the place 
where it was entered into and to be performed.^ 


Although a contract is tainted with illegality spe¬ 
cific performance may be granted if public policy 
will be better served by its enforcement;® and 
where public interests, in addition to those of the 
parties, are involved, specific performance of an ille¬ 
gal contract may be gp'anted for as long as the pub¬ 
lic interests require it® Where a bargain is illegal 
only because the party promising performance is 
forbidden to do so, and the other party is subject 
to no prohibition or penally, the bargain may be 
specifically enforced against the party toward whom 
the prohibition or penalty is directed.^ 


payment of “side money** allesred to 
be in violation of the act which pro¬ 
vides that a loan should not be guar¬ 
anteed unless price does not exceed 
reasonable value as determined by 
appraiser, especially where purchaser 
abandoned guaranteed loan and sub¬ 
stituted therefor sufficient other 
funds to complete the purchase.— 
Bryant v. Stablein. 184 P.2d 46, 28 
Wash.2d 739. 

(2) Seniority provisions of collec¬ 
tive bargaining agreement will not be 
specifically performed if granting 
such relief will nullify preference to 
which returned veterans are entitled 
under federal statute.—^International 
Union, United Auto., Aircraft & Agri¬ 
cultural Implement Workers of 
America v. Elastic Stop Nut Corp., 
63 A.2d 339, 140 N.J.Bq. 177. 
Fayment from corporate surplus 
Where an agreement providing 
that, on the death of either of two 
sole stockholders, stockholder or his 
representatives would sell his stock 
and corporation would buy it out of 
proceeds of policies on stockholders' 
lives payable to corporation set apart 
as a special surplus account was 
supported by sufficient legal con¬ 
sideration, any claim that because of 
other debts there was no corporate 
surplus sufficient to pay full pur¬ 
chase price of stock on death of one 
stockholder would only constitute a 
defense to corporation's action for 
specific performance of agreement 
and did not render agreement Illegal 
at inception, with respect to right to 
specific performance.—Greater New 
York Carpet House v. Herschmann, 
17 iN*.T.S.2d 483, 258 App.Dlv. 849, 
motion granted 19 N.Y.S.2d 770, 269 
AppJDiv. 714. 

99. Wash.—Corpus Juris quoted In 
Cascade Timber Co. v. Northern 
Pac. Ry. Co.. 184 P.2d 90, 102, 28 
Wash.2d 684. 

68 C.J. p 972 note 36. 

Bnla against perpetuities 
Pa.—^Ladd v. Gilchrist, Com.PL, 11 
Monroe Li.R. 95. 

Wash.—Cascade Timber Co. v. North¬ 


ern Pac. Ry. Co., 184 P.2d 90, 28 
Wash.2d 684. 

1. Cal.—Stanley v. Robert S. Odell 
& Co., 218 P.2d 162, 97 CaJ.App.2d 
521. 

Ga.—Glosser v. Powers, 71 S.K2d 
230, 209 Ga. 149—Thomas v. Holt, 
70 S.E.2d 595, 209 Ga. 138. 

Mich.—Jaenlcke v. Davidson, 287 N. 

W. 472, 290 Mich. 298. 

Wash.—Corpus Juris quoted in Cas¬ 
cade Timber Co. v. Northern Pac. 
Ry, Co.. 184 P.2d 90. 102, 28 Wash. 
2d 684. 

68 C.J. p 978 note 87. 

Contracts denied enf oroement as 
against public policy 

(1) In general.—OBYeeman v. Alt- 
vater, GOA-Mo., 129 F.2d 494, modi¬ 
fied on other grounds 130 F.2d 763, 
reversed on other grounds 68 S.Ct. 
1116, 319 U.S. 369, 87 LuEd. 1460, 
mandate conformed to, C.C.A., 138 P. 
2d 854—58 O.J, p 978 note 37 [a]. 

(2) Contract between plaintiff and 
defendant whereby plaintiff would 
withdraw his bid made at public auc¬ 
tion.—Lamm v. Crumpler, 65 S.E.2d 
336, 233 N.C. 717. 

(3) Where engineering firm, with 
government contract to study and 
make written report on two proposed 
sites for atomic project, entered in¬ 
to subcontract with geologist to sub¬ 
mit a report on each site, a contract 
for purchase of real estate in locality 
of one of proposed sites, entered into 
by wife of geologist before geologist 
had completed and mailed his report. 
—Steams v. Williams, 240 P.2d 833, 
72 Idaho 276. 

Contracts held not against publlo 
policy 

(1) In general. 

U.S.—^Mahon v. Bennett, D.CXMo., 81 
F.Supp. 901, reversed on other 
grounds, C.A, 180 F.2d 224, certio¬ 
rari denied 70 S.Ct 1027, 339 U.S. 
980, 94 LJSd. 1384. 

S.C.—Mitchum v. Mltchum, 190 S.E. 
104, 183 S.C. 75. 

Wls.—^Deples-Heus Oil Co. v, Slelaff, 
16 N.W.2d 386, 246 Wis. 36. 

58 C.J. p 973 note 37 [bL 
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(2) “Closed shop'* agreements.—-De 
Agostlna v. Parkshlre Ridge Amuse¬ 
ments, 278 N.Y.S. 622, 155 Mlsc. 518. 
Snbseqnant presidentLal prodamation 

(1) A contract for sale of disman¬ 
tled steel storage tanks, which on its 
face expressed a purpose that the 
property should be exported to Japan, 
which purpose became illegal under 
presidential proclamations prohibit¬ 
ing export of steel without license, 
prlma facie became unenforceable, 
disabled seller to recover thereon, 
and authorized seller to refuse to 
carry it out.—^Takahashi v. Pepper 
Tank & Contracting Co^ 181 P.2d 389, 
68 Wyo. 330. 

(2) Under such a contract, the 
buyer was required to show the equi¬ 
ties which entitled him to remedy of 
specific performance, and discretion 
of court was not required to be ex¬ 
ercised unless the case was clear.— 
Takahashl v. Pepper Tank & Con¬ 
tracting Co., supra. 

(3) Public policy as represented by 
presidential proclamations pursuant 
to act of congress prohibiting export 
of steel without license was required 
to be taken into consideration even 
if it should not be deemed conclusive 
in Interpreting the contract.—^Taka- 
hash! V. Pepper Tank & Contracting 
Co., supra. 

2. N.J.—Volney v. Nixon, 60 A, 189, 
68 N.J.Eq. 605. 

3. Va.—Shelton v. Stewart, 67 S.R 
2d 841, 198 Va. 162. 

68 C.J. p 973 note 39. 

4. U.S.—^Logan v. Postal Tel., etc., 
Co., C.C.Ark., 167 F. 670. 

6. Tenn.—Smith v. Ruohs, Ch., 54 

S.W. 161. 

Wls.—Keilly v. Severson, 135 N.W. 
875, 149 Wls. 251. 

6. Wash.—Seattle Electric Co. v. 
Snoqualmie Falls Power Co., 82 P. 
713, 40 Wash. 380, 1 L.R.A.N.S., 
1032. 

58 aJ. p 978 note 42. 

7. Ky.—^Hardy v. St. Matthew's 
, Community Center, 240 S.W.2d 95. 
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:§ 46. Alternative Stipulations 

Where the defendant Is given a choice of doing any 
•one of two op more alternative acts In performance of 
the contract, although he may be compelled to exercise 
his choice, he cannot be compelled specifically to per- 
form the contract by doing one act when he has elected 
to do another. 

If the contract gives defendant a choice of doing 
any one of two or more alternative acts in perform¬ 
ance of the contract he cannot be compelled spe¬ 
cifically to perform the contract by doing one act 
when he has elected to do another.^ Where the time 
has arrived for defendant to perform the contract 
hy doing one alternative or another, and he refuses 
to perform the contract as an entirely, a court of 
-equity may decree specific performance by requiring 
that defendant make an election and do one alterna¬ 
tive or another within a specified time, if all alterna¬ 
tives ar-e proper subjects for specific performance 
^d plaintiff has simply prayed for performance in 
•one alternative or ano^er.9 Although the contract 
by its terms gives defendant a choice between two 
-alternatives, specific performance may nevertheless 
be granted as to one, where it would otherwise be 
•proper, if the other alternative is void for tmcer- 
■tainty,!® or performance of such other alternative 
hecomes impossible because of the act of a third 
iperson with whom plaintifiE is in no way connected.^^ 

If defendant has elected to do the act which plain¬ 
tiff asks to have performed,!^ or if defendant has 
lost 'his right to make an election by reason of his 
■failure to exercise it within the time prescribed by 


the contract,!* it is no objection to specific perform¬ 
ance that the contract originally gave defendant an 
alternative. 

Where, in the event of a certain contingency, 
another thing is to be done in lieu of the primary 
undertaking of defendant, specific performance may 
not be had of the primary undertaking if the con¬ 
tingency transpires but otherwise, it remains ab¬ 
solute and may be specifically enforced.!® 

§ 47. Options 

a. In general 

b. Acceptance 

c. Consideration 

a. In General 

A contract, whereby one party, for a valuable con. 
alderatlon, grants to another an option on terms, con¬ 
ditions, and for a time, specified, to call for the doing 
of a certain act, constitutes an irrevocable offer which, 
on acceptance In accordance with Its terms, gives rise 
to a contract that may be specifically enforced. 

While such arrangements are not favored by 
courts of equity,!® it is now well settled that a 
contract, whereby one party, for a valuable con¬ 
sideration, grants to another an option on terms, 
conditions, and for a time, specified, to call for the 
doing of a certain act, constitutes an irrevocable 
offer which, on acceptance in accordance with its 
terms, gives rise to a contract that may be speci¬ 
fically enforced, if it is otherwise a proper subject 
for such relief,!^ despite the fact that until ac- 


■E, Or.—^Lynch v. Clendenen, 287 P. 
2d 1084, 193 Or. 198. 

Contracts providing for payment of 
certain sum or forfeiture of cer¬ 
tain rights in event of nonperform¬ 
ance see infra S 61. 

■Method of paymexLt 

•Or.—^Lynch v. Clendenen, supra. 

•9- Pla.—^Taylor v. Mathews, 44 So. 
146, 58 Pla. 776. 

58 C.J. p 974 note 45. 

10. N.T.—Greenleaf v. Blakeman, 66 
N.Y.S. 76, 25 Misc. 564, modified 
on other grounds 68 N.T.S. 76, 40 
App.Div. 371. 

68 C.J. p 974 note 47. 

11. Ky.—^Fleming v. Harrison, 4 
Bibb 625. 

12. U.S.—Walton v. Coulson, C.C. 
Tenn., 29 P.Cas.No.17,132, 1 Mc¬ 
Lean 120, affirmed Coulson v. Wal¬ 
ton, 9 Pet 62, 9 L.Bd. 51. 

lnd.T.—Allender v. Bvans-Smith 
Drug Co., 64 S.W. 668, 8 Ind.T. 628. 

13. Ind.—Coles v. Peck, 96 Ind. 333, 
49 Am.R. 161. 

58 aj. p 974 note 52. 

14. S.C.—National Ught etc., Co. v. 
Alexander, 67 S.B. 310, 85 S.a 806. 

<8 C.J. p 974 note 58. 


15. Cal.—Baker v. Miller, 212 P. 11, 
190 Cal. 263. 

N.J.—Gelman v. Rutgers Realty, etc., 
Co., 141 A. 265, 102 N.J.Ea. 466. 
13, Colo.—Rude V. Levy, 96 P. 660, 
43 Colo. 482, 127 Am.S.R. 123, 24 
L.RA.,N.S., 91. 

58 C.J. p 974 note 56. 

Special option stxictly oonstmed 
Tenn.—Johnson v. Browder, 207 S. 

W.2d 1, 185 Tenn. 601. 

Agreement held not option 
Cal.—Whitlow v. Wolfe, 186 P.2d 752, 
82 CalJ^p.2d 610. 

17. U.S.—Chalmette Petroleum Corp. 
V. Chalmette Oil Distributing Co., 

C. aA.La, 143 P.2d 826—Rushing v. 
Mayfield Co., C.C.A.Tex., 62 F.2d 
318, certiorari denied 53 S.Ct 695, 
289 U.S. 750, 77 L.Bd. 1496—Texas 
Co. V. Z. & M. Independent Oil Co., 

D. CN.Y., 66 F.Supp. 957, affirmed, 
C.aA., 156 F.2d 862, 167 A.L.R. 719 
—T. S. C. Motor Freight Lines v. 
Leonard Truck Lines, D.C.La., 57 
F.Supp. 628. 

Ala—Alabama Water Co. v. City of 
Anniston, 135 So. 585, 228 Ala 856. 
Aris.—Corpus Juris dted in Ernst v. 
Deister, 26 P.2d 648, 649, 42 Aria 
879. 


Ark.—Matthews v. Prewitt, 248 S.W. 
2d 358—Dickinson v. McHenzle, 126 
S.W.2d 95, 197 Ark. 746. 

CaL—Jonas v. Leland, 176 P.2d 764, 
77 Cal.App.2d 770. 

Colo.—Corpus Juris dted in Stanton 
V. Union Oil Co. of California^ 142 
P.2d 285, 288, 111 Colo. 414. 

Ga—^BajTon v. Anderson, 48 S.E.2d 
846, 204 Ga 7. 

ni.—^Arentsen v. Sherman Towel 
Service Corporation, 185 N.E. 822, 
852 HI. 327. 

Ky.—Garvin v, Steen, 47 S.W.2d 1010, 
243 Ey. 256. 

La—Watson v. Bethany, 26 So.2d 12, 
209 La 989. 

Md.—^BlondeU v. Turover, 72 A. 2d 
697—^Trotter v. Lewis, 45 A.2d 829, 
185 Md. 528. 

Mass.—^Nichols v. Sanborn, 70 NJB2.2d 
1, 820 Mass. 436. 

Mich.—^Brenner v. Duncan, 27 N.W.2d 
820, 818 Mich. 1. 

Mont.—State ex reL Board of Com'rs 
of Valley County v. Bruce, 77 P.2d 
408, 106 Mont. 322, afiOrmed 69 S.Ct 
465, 805 U.S. 677, 83 L.Ed. 368. 

Neb.—Corpus Juris dted in Anders 
son V. Stewart, 82 N.W.2d 140, 145^ 
149 Neb. 660. 
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ceptance there is no contract which the optionee 
could have been compelled to perfonn*^® Accurate¬ 
ly speaking, it seems that it is ordinarily not the 
option itself which is specifically enforceable but 
rather the contract resulting from an exercise of 
the option.i^ An option, however, when supported 
by a valuable consideration, is more than a mere 
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offer,20 and an attempted revocation will not bar 
specific performance if there is a subsequent ac¬ 
ceptance within the time fixed for exercising the 
option.21 

Specific performance of in option may be granted 
when there is no adequate remedy at law .22 it 
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N.J.—Hildinger v. Bishop, 8 A.2d 813, 
126 N-J-Eq. 334. 

N.T.—^Brookwood Parks v. Jackson, 
26 N.T.S.2d 127, 261 App.Div. 410— 
Zora Realty Co. v. Green, 60 N.T.S. 
2d 440. 

Okl.—^Powell V. Moore, 231 P.2d 695. 
204 Okl. 505. 

Tez.—San Antonio Joint Stock Land 
Bank v. Malcher, CivApp^ 164 S. 
W.2d 197, error refused. 

58 C.J. p 974 note 57. 

Effect of provision for liquidated 
damasres or penalty see infra § 61. 

Options to *biiy, seU, or renew In lease 

(1) Options to buy, sell, or renew 
contained in a lease are specifically 
enforceable^ 

T7.S.—Ebensberaer v. Sinclair Refin¬ 
ing Co.. C.C.A.Tex., 166 P.2d 808, 
certiorari denied 69 S.Ct. 85, 835 
U.S. 816, 93 L.Bd. 371. 

Cal.—Wilson v. Brown, 55 P.2d 485, 
5 Cal.2d 425—Soov v. Kunde, 181 
P.2d 768, 80 Cal.App.2d 34. 

Colo.—Boyd V. McElroy, 100 P.2d 
624, 105 Colo. 527. 

Ga.—Ehrlich v. Teague, 71 S.E.2d 
232. 209 Ga 164. 

m.—In re Frayser's Ebtate, 82 N.E. 

2d 633, 401 m. 364. 

Bly.—^Roberts v. Babb, 137 S.W.2d 
1112, 282 Ky. 161. 

N.J.—Schwartz v. Hoflhiaa Founds^ 
tion & Holding Corp., 51 A.2d 240, 
139 N,J.Eq. 349—Volk v. Atlantis 
Acceptance & Realty Co., 50 A.2d 
488, 139 N'.J.Eq. 171, affirmed 67 
A.2d 366, 141 ‘N.JJEq. 864. 

N.Y.—Forest Hills Masonic Guild v. 
Boulevard Bank, 78 N.Y.S.2d 352, 
273 App.Div. 970. 

K.G.—First-Citizens Bank & Trust 
Co. V. Frazelle, 40 S.E.2d 367, 226 
N-.C. 724. 

Tex.—Miller v. Compton, CivApp., 
186 S.W.2d 764. 

Wash.—Roth v. Snider, 171 P.2d 819, 
25 Wash.2d 614. 

Wls.—Pelikan v. Spheerls, 82 N.W.2d 
220, 252 Wls. 562—Depies-Heus 

Oil Co. V. Sielafl, 16 hr.W.2d 886, 
246 Wls. 86. 

(2) Where lessee did not know that 
lessor did not have title to leased 
premises when lessee took lease, and 
thereafter lessor acquired title. It 
was no defense to action by lessee 
for specific performance of provision 
giving lessee option to purchcuse that 
lessor did not have title at time of 
execution of lease.—Sinclair Refining 
Co. -gw Clay, D.C.Ohlo, 102 F.Supp. 


732, affirmed, CA., Clay v. Sinclair 
Refining Co.. 194 F.2d 632. 

(3) Lessee, who had option to pur¬ 
chase that part of plot covered by 
lease, and who knew of auction sale 
to another, and, therefore, had knowl¬ 
edge that lessor was not able to make 
or receive a bona fide offer for entire 
plot and whose offer, which was nev¬ 
ertheless made, was promptly reject¬ 
ed by lessor, was not entitled to spe¬ 
cific performance to compel sale of 
entire plot and was restricted to 
exercise of option with reference 
only to land covered by lease.—At¬ 
lantic Refining Co. v. Wyoming Nat. 
Bank of Wilkes-Barre, 51 A.2d 719, 
356 Pa. 226, 170 A.L.R. 1060. 

(4) With respect to right to speci¬ 
fic performance, performance of lease 
containing option to purchase realty 
did not render option executed con¬ 
tract.—Rockhill Tennis Club of Kan¬ 
sas City V. Volker, 66 S.W.2d 9, 88 
Mo. 947. 

(5) A lease giving lessee option 
to purchase leased premises was not 
a sufficient writing to entitle lessee 
to specific performance of contract 
of sale where provisions in lease 
were nothing more than an option 
in favor of lessee, and no written 
agreement of sale and purchase was 
made. 

Idaho.—Nolan v. Grim, 173 P.2d 74, 
67 Idaho 188. 

Pa.—Gettemy v. Homestead Ass’n of 
Westmoreland, 52 A.2d 325, 866 
Pa. 475. 

Options to buy, sell, or exchange cor¬ 
porate assets, stocks, or bonds 

(1) Options to buy, sell, or ex¬ 
change corporate assets, stocks, or 
bonds are specifically enforceable. 
U.S.—^Texas Co. v. Z. & M. Independ¬ 
ent Oil Co., C.CA.N.Y., 156 F.2d 
862, 167 A.L.R. 719. 

Mo.—^Fanchon & Marco Enterprises 
T. Dysart, App., 193 S.W.2d 953. 
N.J.—Hildlnger v. Bishop, 8 A.2d 818, 
126 N.J.Eq. 384. 

N.Y.—^Rosenberg v. Lincoln Roches¬ 
ter Trust Co., 72 N.Y.S.2d 180. 

58 C.J. p 974 note 57 [d]. 

(2) The rule Is particularly ap¬ 
plicable to contract for sale of cor¬ 
porate stock not procurable in the 
market and which has a pecuniary 
value not readily ascertainable.—^EUl- 
dinger v. Bishop, 8 A.2d 818, 126 N.J. 
Eq. 884. 

(8) Courts cannot decree specific 
performance of an option agreement 
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for the sale of all the assets of cor¬ 
poration unless the requirements of 
statute governing its sale of such 
property are complied with.—'Texas 
Co. V. Z. & M. Independent Oil Co., 
D.C.N.Y., 66 F.Supp. 967, affirmed, 
C.aA., 166 F.2d 862, 167 A.L.R. 719. 

(4) Optioner who gave optionee an 
option to buy shares of stock in cor¬ 
poration, allegedly in violation of 
provision of charter of corporation, 
could not escape performance of op¬ 
tion contract in action for specific 
performance, under guise of en¬ 
deavoring to protect rights of other 
stockholders under charter provision. 
-Talbott V. Nlbert, 206 P.2d 131, 167 
TTan. 138. 

(5) Where stockholder's offer to 
sell stock to corporation was not 
within mutual agreement between all 
stockholders of corporation giving 
corporation right of first refusal, and 
corporation impliedly rejected offer 
by Tna.iring counter offer, corporation 
would not be entitled to specific per¬ 
formance of that portion of agree¬ 
ment wherein stockholder making of¬ 
fer within terms of agreement could 
be required to sell at book value of 
shares in absence of agreement be¬ 
tween parties on price.—^Henry Sim¬ 
ons Lumber Co. v. Simons, 44 N.W.2d 
726, 232 Minn. 187. 

18. Cal.—^People v. Ocean Shore R. 
Co., 208 P.2d 679, 90 Cal.App.2d 
404—^Bruce v. Mieir, 7 P.2d 1037, 
120 CaJ.App. 287. 

58 C.J. p 976 note 67 [c]. 

19. U.S.—Wilson v. Seybold, I>.C.W. 
Va, 216 F. 975. 

58 C.J. p 976 note 58. 

20. N.D.—Corpus Jttrls cited iu Kern 
V. Kelner, 48 N.W.2d 90, 101, 77 
N.D. 948. 

58 C.J. p 976 note 59. 

Death of optionor before accept¬ 
ance will not defeat specific perform¬ 
ance.—^In re Frayser*s Estate, 82 N.E. 
2d 633, 401 ni. 364—58 CJ. p 976 note 
69 [a]. 

21. Mich.—Solomon Mler Co. v. Had¬ 
den, 111 N.W. 1040, 148 Mich. 488, 
118 Am.S.R. 586, 12 AnmCas. 88. 

58 C.J. p 976 note 60. 

22. N.Y.—Garber v. Siegel, 87 N.Y.S. 
2d 597, 194 Misc. 966, modified on 
other grounds 86 N.Y.S.2d 456, 274 
App.Dlv. 1068. 

Pa.—Unatin 7-Up Go. v. Solomon, 39 
A.2d 835, 850 Pa. 632, 157 A.L.R. 
1804. 
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may, however, be denied where there is an adequate 
remedy under statute,^* or where there is want of 
mutuality of remedy or obligation but when a 
valid option is accepted, within the time and on the 
conditions prescribed, the obligations and remedies 
of the parties become mutual so that there is no 
objection to specific performance on the grounds of 
lack of mutuality.26 Relief may be denied if the 
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decree would be nugatory^® or ineffectual,*7 or if 
its enforcement would be inequitable or involve a 
hardship.28 The fact that an unwise agreement is 
made concerning an option will not preclude the 
specific performance of the option.^^ 

In order to be specifically enforceable, the option 
must be certain in its terms,80 and must be fair in 


FarticiUair optionji 

(1) To buy or sell contained In 
lease. 

Cal.—Sooy v. lEunde, 181 P.2d 758, 
80 Cal.App.2d 34. 

Pa.—^Detwiler v. Capone, 56 A.2d 880, 
357 Pa. 495. 

Tex.—^Hereford v. Tllson, Clv.App., 
198 S.W.2d 275, reversed on other 
grounds 200 S.W.2d 985, 145 Tex. 
600. 

(2) To exchange stock.—Columbus 
Outdoor Advertising Cd. v. Harris, 
C.aA.Ohlo, 127 F.2d 88. 

(3) To buy liauor license.—Horn 
Moon Jung v. Soo, 167 P.2d 929, 64 
Ariz. 216. 

23. Cal.—^Bewick v. Mecham, 166 
P.2d 757, 26 Cal.2d 92, 157 A.L.R. 
1277. 

24. Ky.—Simmerman v. Fort Hart¬ 
ford Coal Co., 221 S.W.2d 442, 310 
Ky. 672. 

Mich.—^Le Baron Homes v. Pontiac 
Housing Fund, 29 N.W.2d 704, 319 
Mich, 310—^Muirhead v. Frelmann, 
258 N.W. 238, 270 Mich, 181. 

N.T.—1130 President St. Corp. v. 
Bolton Realty Corp., 90 N.Y.S.2d 
60, 276 App.Div. 402, reversed on 
other grounds 89 N.E.2d 16, 800 
N.Y. 63, 16 A.L,.R.2d 617. 

58 C.J. p 880 note 38. 
zro knowledge as to fonoun't to tender 
Where lease contained option 
clause giving tenants first preference 
in event of sale but land covered by 
option together with adjacent parcel 
was sold for one stipulated price so 
that tenants did not know what 
amount to tender for parcel covered 
by their option, tenants* right to 
specific performance could not be 
defeated on ground that there was no 
mutuality because tenants had never 
made a tender or accepted offer con¬ 
tained in option.—^Brenner v. Dimcan, 
27 ]Sr.W.2d 320, 818 Mich. 1. 

25. Mass.—^Rigs v. Sokol, 61 K.R2d 
638, 318 Mass. 337. 

N.Y.—^In re Bond & Mortg. Guaran¬ 
tee Co., Guarantee No. 181,616, 62 
N.Y.S.2d 686, 271 App.Div. 44, ap¬ 
peal dismissed 72 N.E.2d 15, 296 
N.Y. 824. 

58 C.J. p 974 note 57 [b]. 

26. Or.—Lynch v. Clendenen, 237 
P.2d 1084, 193 Or. 198. 

Provlsloiui for temntnatlon 
Neither party to a contract can 
compel its speciflc performance if 


contract carries provisions for tei> 
mination on the payment of a speci¬ 
fied sum of money.—Lynch v. Clen¬ 
denen, supra. 

27. Okl.—Sohlo Petroleum Co. v. 
Brannan, 236 P.2d 279. 

58 C.J. p 881 note 52. 

Option, for renewal of lease 
Where a written lease gives the 
tenant an option to renew, the ten¬ 
ant may renew without a new lease 
for an additional term, and, hence, 
cannot maintain a suit in equity for 
the specific performance of the writ¬ 
ten agreement.—Jador Service Co. v. 
Werbel, 63 A.2d 182, 140 N.J.Eq. 188 
—58 C.J. p 881 note 62 [b]. 

28. Wis.—^Barr v. Granahan, 38 N.W. 
2d 705, 255 Wls. 192, 10 A.L.R.2d 
227. 

68 C.J. p 894 note 34 [g] (1). 

Equity might take results into con^ 
sideratlon in determining whether 
option agreement for sale of corpo¬ 
rate real estate would be specifically 
enforced even though resulting loss 
if agreement were enforced would be 
occasioned by lack of proper dili¬ 
gence on part of corporation’s offi¬ 
cials.—^Fontaine v. Brown County 
Motors Co., 29 N.W.2d 744, 261 Wls. 
433. 174 A.L.R. 694. 

A considerable rise in. value of cor¬ 
porate stock due to the accumulation 
of a surplus which the parties had 
not contemplated and which was ex¬ 
pected would be distributed as divi¬ 
dends may be sufficient to prevent 
the specific performance of an op¬ 
tion to purchase such stock.—^In re 
Creger, 200 N.W. 332. 198 Iowa 883— 
58 C.J. p 896 note 47. 

Enforcement held not inequitable 
Ga.—^Deich v. Reeves, 48 SJB3.2d 373, 
203 Gsu 696. 

OB^an.—Talbott v. Nibert, 206 P.2d 131, 
167 Kan. 133. 

29. Ky.—Simmerman v. Fort Hart¬ 
ford Coal Co.. 221 S,W.2d 442, 310 
Ky. 672. 

30. Cal.—^Bewick v. Mecham, 166 
P.2d 767, 26 Cal.2d 92, 167 A.L.R. 
1277. 

Fla.—Gross v. Hammond, 188 So. 789, 
138 Fla. 20. 

Ga.—^Redmond v. Sinclair Refining 
Co., 61 S.E.2d 409, 204 Ga. 699. 
Mich.—Dyksterhouse v. Ohl, 48 N.W. 

2d 122, 330 Mich. 599. 

68 C.J. p 934 note 36. 
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Option contracts or provisions h^d 
sufficiently definite and certain 

(1) In general. 

Cal.—Stough V. Hanson, 116 P.2d 77, 
46 C^.App.2d 504. 

Idaho.—^Locklear v. Tucker, 203 P.2d 
380. 69 Idaho 84. 

HI.—Cities Service Oil Co. v. Vierlng, 
89 N.E.2d 392, 404 HI. 638, 13 A.L.R. 
2d 1448—Welsh v. Jakstas, 82 N.B. 
2d 63, 401 Ill. 288. 

Ky.—^Lexington Flying Service v. 

Anderson’s Ex’r, 239 S.W.2d 945. 
Md.—Saul V. McIntyre, 64 A.2d 282, 
192 Md. 413. 

Mich.—^Tafoya v. Enclso, 27 N.W.2d 
537. 818 Mich. 226. 

Nev.—^Roberts v. Hummel, 248 P.2d 
248. 

58 C.J. p 934 note 36 [a]. 

(2) Where an option to sell realty 
did not prescribe term of mortgage 
provided for, payment of the mort¬ 
gage on demand was implied, and op¬ 
tion was not so indefinite that no 
action for specific performance could 
be predicated on It.—^Droesch Homes 
V. Pietros, 56 N.Y.S.2d 718, 185 Mlsc. 
714. 

(3) Where provisions of lease, 
granting lessee option to purchase 
the realty and providing for apprais¬ 
ers cuid lessee’s election after ap¬ 
praisement to sell improvements on 
premises or purchase premises, were 
in form generally used in business 
world, lease was not ambiguous so 
as to preclude lessee f»>m having 
option specifically enforced.—^Depies- 
Heus Oil Co. v. Slelaff, 16 N.W.2d 386, 
246 Wis. 36. 

(4) Option in lease to buy realty 
on same terms and conditions as 
those agreed on with bona fide pur¬ 
chaser should lessor find one for the 
premises was sufficiently definite and 
certain.—Gutch v. Meccia, 60 A.2d 
649, 142 N.J.Eq. 430. 

Option agreements held too unoertaia 
Of ,lndeflJiite 

(1) Agreement by landlord to give 
tenant, in event of sale of leased 
property, the first chance to buy 
property by equalling offer made for 
it by another in consideration of ten¬ 
ant’s furnishing material and mak¬ 
ing certain repairs on premises was 
too indefinite to be specifically en¬ 
forced.—^Berven v. Miller, 194 P.2d 
80, 86 Cal.App.2d 89. 

(2) Provision in lease that tenant 
should have the first option to pur- 
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all its parts,*1 not obtained by niisrepresentation,^^ 
and capable of being performed.5S 

Options under seal An option under seal has 
been held to be an irrevocable offer regardless of 
whether any consideration has actually been g^ven 
for it;®4 but it has been said that equity will look 
at the substance rather than the form and if there 
is actually no consideration the offer will be treated 
as revocable until accepted despite the fact that it 
is under seal.35 On the refusal of defendant to 
perform an option under seal and founded on a 
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valid consideration, the contract is enforceable by 
specific performance.®® 

b. Acceptance 

Specific performance will not be granted If the op¬ 
tion has not been exercised or unconditionally accepted, 
in full accordance with Its terms and conditions, within 
the time prescribed for its exercise. 

Specific performance will not be granted if the 
option has not been exercised or unconditionally ac¬ 
cepted, in full accordance with its terms and condi¬ 
tions, within the time prescribed for its exercise,®*^ 
and in the way and manner prescribed by law.®® 


SPECIFIC PERFORMANCE 


cliase the premises was too uncertain 
to be specifically enforced.—Andreu- 
la V. Slovak Girmnastic Union Sokol 
Assembly No. 223» 47 A.2d 878, 138 
257. affirmed 63 A.2d 191, 140 
N.J.E<i. 171. 

(8) Where lease includingr option 
to purchase described property only 
as the stone house known by a cer¬ 
tain name tosrether with fx^e use of 
a gaiaire and certain land to the 
front and rear of the building, de¬ 
scription was not sufficiently definite 
to permit specific performance.— 
Cheney v. Carver, 88 A.2d 746, 370 
Fa. 543. 

31. Ga.—^Redmond v. Sinclair Refin¬ 
ing Co., 51 S.E.2d 409, 204 Ga 699. 

Wme of detemihiatloxL 

(1) An option contract is to be 
Judged as of the time at which it 
was entered into and, if fair when 
made, the fact that it has become a 
hard one by the force of changing 
circumstances or subsequent events 
will not necessarily prevent its spe¬ 
cific performance.-—Sanford v. Smith, 
66 N.T.S.2d 780, affirmed 77 N.T.S.2d 
924, 273 App.Div. 928. 

(2) Where plaintiffs were given 
option to purchase realty for a con¬ 
sideration which was fair and rea^- 
sonable when option was given to 
plalntiffls, specific performance of op¬ 
tion would not be denied to plaintiffs 
because value of realty and of rents 
to which plaintiffs were entitled un¬ 
der option had increased when option 
was accepted by plaintiffs.—^Powell 
V. Moore, 231 P.2d 695, 204 Okl. 505. 

32. N.D.—Streeter v. Archer, 176 
N.W. 826, 46 N.D. 261. 

58 C.J. p 965 note 68 [b]. 

38. Ga.—Redmond v. Sinclair Refin¬ 
ing Co., 61 S.E.2d 409, 204 Ga 699. 

34. Va—^Parker v. Murphy, 146 S.E. 

264, 162 Va 173. 

58 C.J. p 979 note 75. 

85. Colo.—^Rude v. Levy, 96 P. 660, 
’43 Colo. 482, 127 Am.S.R. 123, 24 
L.R.A.,N.S., 91. 

68 C.J. p 979 note 76. 

36. N.T.—Cochran v. Taylor, 7 N.E. 
2d 89, 273 N.T. 172. 


Pa—Kubel v. Healey, ConouPl., 49 
Lack.Jur. 101. 

37. U.S.—^Bullis V. Interstate Nat¬ 
ural Gas Co., C.C.A.La, 88 F.2d 696 
—^T. S. C. Motor Freight Lines v. 
Leonard Truck Linea D.C.La., 57 
F.Supp. 628. 

Arlz.—Ck>rpus dtizls dted In Ernst v. 
Deister, 26 P.2d 648, 649, 42 Arlz. 
379. 

Cal.—^Bourdleu v. Baker, 44 P.2d 587, 

! 6 CalJ^pp.2d 160. 

Fla—South Inv. Corp. v. Norton, 67 
So.2d L 

Ill.—Morris v. Goldthorp, 60 N.B.2d 
857, 890 Ill. 186—^Becker v. Mor^ 

! stadt, 46 N.E.2d 648, 381 Ul. 422. 
Mich.—^ooey v. Zachorski, 32 N.W.2d 
479, 821 Mich. 861—^Bergman v. 
Uykhouse, 25 N.W.2d 210, 816 Mich. 
816. 

N.J.—^Lockwood V. Evans, 102 A. 19, 
88 N.jr.Eq. 530, affirmed 103 A. 1068, 
88 N.J.Eq. 697. 

N.C.—Trogden v. Williams, 66 S.E. 

866, 144 N.a 192. 

58 C.J. p 977 note 62. 

Aooeptanoe Impossible 
Where lease contained option 
clause giving tenants first preference 
in event of sala landlord's failure to 
fix price at which he was willing to 
sell premises covered by option and 
to afford tenants an opportunity to 
buy premises at such price before 
selling premises to another consti¬ 
tuted a breach of contract making 
acceptance of option by tenants im¬ 
possible and situation resulting from 
breach could not be relied on as de¬ 
fense to tenants* suit for specific per¬ 
formance.—^Brenner v. Duncan, 27 N. 
W.2d 320, 818 Mich. 1. 

Bffeot of aoceptanoe 
Optionee having accepted option to 
purchase capital stock in corpora¬ 
tion occupied the position of a pur¬ 
chaser obligated to buy and pay for 
stock pursuant to option right and 
had an equitable interest in the stock 
if the circumstances justified equita¬ 
ble remedy of specific performance 
or establishment of an equitable 
trust in nature of specific perform¬ 
ance.—Nashville Trust Co. v. Cleage, 
21 So.2d 441, 246 Ala. 518. 
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FrovUdon aooeptiiig option 

A provision of option contract for 
purchase of realty that one party ac¬ 
cepted terms of option did not cre¬ 
ate binding obligation so as to entitle 
optionee to specific performance of 
option.—^McVay v. Swift, CCLALa.^ 
91 F.2d 208. 

Benewal of lease 

Lessee holding under a lease which 
gave him an option to renew on like 
terms for a like period, by his tender 
of a new lease before expiration of 
original term, affirmatively claimed 
privilege of renewal, and his right 
to maintain a suit for specific per¬ 
formance against lessors, or merely 
to retain possession under lease was 
complete notwithstanding refusal of 
lessors to execute a new lease.—Bus- 
sen V. Del Commune, 199 S.W.2d 13^ 
239 Mo.App. 869. 

Time for acceptaaoe 

An option must be accepted within 
the time prescribed for its exercise. 
—Lux V. Lewis, Mo., 213 S.W.2d 816. 
Waiver 

In action for specific performance 
of optloh to purchase realty, waiver 
by plaintiffs of claim to all the realty 
sued for except that part occupied by 
a store building was not an original 
exercise of the option after the ex¬ 
piration of the option but was merely 
a reduction in the area contended for 
in the pleadings not prejudicial to 
defendant and was properly allowed. 
—Hereford v. Tllson, Civ.App., 198 
S.W.2d 276, reversed on other 
grounds 200 S.W.2d 986, 145 Tex. 600. 

38. U.S.—^McVay v. Swift, CCLALa., 

91 F.2d 208. 

Writing 

An option contract for sale of land: 
is not enforceable unless option is 
exercised in writing within the time 
and on the terms named therein, 
since mutuality is necessary for spe¬ 
cific performance, and, where op¬ 
tionee did not elect in writing to ex¬ 
ercise option to purchase realty but 
merely made oral tender of j>erform- 
ance, no contract of sale resulted and 
neither party could compel other to- 
perform.—McVay v. Swift, C.C.A.La.,. 
91 F.2d 298. 



81 C.J.S. SPECIFIC PERFORMANCE §§47-48 


Acceptance may be made by filing a bill for specific 
performance, within the time fixed for exercising 
the option, and offering to perform all things condi¬ 
tion precedent to a full consummation of the con¬ 
tract;®^ but if the optionee, without accepting the 
option, files a bill to obtain enforcement only of 
some right which he is to have preliminary to the 
exercise of the option specific performance will not 
be granted since in such a case plaintiff still re¬ 
mains free to perform or not as he elects.^® 

c. Consideration 

Generally, an option or an extension of time within 
which to exercise an option, In order to be valid as an 
Irrevocable offer, must be supported by some valuable 
consideration. 

Unless the optionor is estopped to deny the receipt 
of consideration,^! or unless the option is under 
seal, as discussed supra subdivision a of this sec¬ 
tion, either an option^® or an extension of the time 
within which to exercise an option,^® in order to be 
valid as an irrevocable offer, must be supported by 
some valuable consideration. Provided it is given 
before any revocation takes place, the consideration 
need not be given at the time the option is made;^^ 
and if some consideration has been actually given 


or tendered,^® its amount or sufficiency is generally 
regarded as immaterial.**® 

While there are some cases which appear to state 
unqualifiedly that specific performance will not be 
granted if an option is without consideration,^^ the 
rule seems to be that such an “option” stands as a 
continuing offer until revoked, and if accepted be¬ 
fore retracted a contract is created which may be 
specifically enforced;*® but if revoked before ac¬ 
cepted then specific performance will not be granted 
although there may be a subsequent acceptance 
within the time originally prescribed.*® 

§ 48. Contracts Subject to Conditions 

Unless the condition is construed as being for the 
sole benefit of the plaintiff and he has waived compli¬ 
ance therewith, a contract in which the defendant’s ob¬ 
ligation to perform Is subject to some condition precedent 
cannot be specifically enforced if the condition has not 
been fulfilled. 

Unless the condition is construed as being for the 
sole benefit of plaintiff and he has waived compli¬ 
ance therewith,®® a contract in which defendant’s 
obligation to perform is subject to some condition 
precedent cannot be specifically enforced if the con¬ 
dition has not been fulfilled;®! but, if such a con- 


89. U.S.—Dunlop v. Baker, Va., 239 
F. 193, 162 C.C.A. 181, certiorari de¬ 
nied 37 S,Ct. 242, 242 U.S. 660, 61 
KEd. 546. 

Ala.-—Asbury v. Cochran, 9 So.2d 887, 
243 Ala. 281. 

Mass.—Nichols v. Sanborn, 70 N.B. 

2d 1, 320 Mass. 436. 

68 C.J. p 977 note 63. 

Holder held hound hy agreement 
Holder of option to purchase real¬ 
ty, suing: for specific performance, 
was bound by all legritlmate terms of 
option agreement—^Rutherford v. 
MacQueen, 161 S.R 612, 111 W.Va. 
353. 

40. N.Y.—Mutual L. Ins. Co. v. 
Stephens. 108 N.E. 856, 214 N.Y. 
488, Ii.R.A.1917C 809. 

58 C.J. p 977 note 64. 

41. U.S.—^Hoogendom v. Daniel, 
Alaslca, 178 F. 766, 102 CC.A. 213. 

58 C.J. p 977 note 65. 

42. Ill.—^Becker v. Morstadt, 45 N.B. 
2d 643, 381 Ill. 422. 

58 C.J. p 977 note 67. 

OoBBideratlon amountiiLg' to oonstruc- 
tive firaud 

Option may be enforced, in absence 
of actual fraud, unless consideration 
paid was so grrossly disproportionate 
to risk as to amount to constructive 
firaud.—Garvin v. Steen, 47 S.W.2d 
1010, 243 Hy. 256. 

43. Md.—Coleman v. Applegarth, 11 
A. 284, 68 Md. 21, 6 A^S.R. 417. 

58 C.J. p 977 note 68. 
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44. Ban.—Talbott v. Nibert 206 P. 
2d 131, 167 Kan. 138. 

58 CJ. p 978 note 69. 

45. Mich.—George v. Schuman, 168 
N.W. 486, 202 Mich. 241. 

68 CJ. p 978 note 70. 

46. N.C.—First-Citizens Bank & 

Trust Co. V. Frazelle, 40 S.E.2d 367, 
226 N.C. 724. 

68 C.J. p 978 note 71. 

Options forming part of other ooi^ 
tract 

Sufficient consideration for an op¬ 
tion zxiay be found in the undertak- 
ingrs of the optionee under a lease, or 
other contract, of which the option 
forms a part. 

Ky.—Simmerman v. Fort Hartford 
Coal Co., 221 S.W.2d 442, 310 Ky. 
672. 

N.C.—^First-Citizens Bank & Trust 
Co. V. Frazelle, 40 S.E.2d 867, 226 
N.C. 724. 

Fa—^Richter v. Mozenter, 53 A..2d 76, 
356 Pa 650. 

Tex.—^Hereford v. Tilson, Clv.App.. 
198 S.W.2d 275, reversed on other 
grounds 200 S.W.2d 985, 146 Tex. 
600. 

Wash,—Time Oil Co. v. Palmer, 182 
P.2d 695, 28 Wash.2d 272. 

58 C.J. p 978 note 71 [d] (1). 

47. Ga—^Redmond v. Sinclair Refin¬ 
ing Co., 61 S.E.2d 409, 204 Ga 699. 

Ky.—^Ford v. McGregor, 234 S.W.2d 
493, 314 Ky. 116. 

58 C.J. P 978 note 72. 

48. Md.—Blondell v. Turover, 72 A- 
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2d 697—Trotter v. Lewis, 45 A.2d 
329, 185 Md. 528. 

Utah.—Chournos v. Evona Inv. Co., 
93 P.2d 460, 97 Utah 835, rehearing 
denied 94 P.2d 470, 97 Utah 346. 

58 C.J. p 978 note 78. 

49. Ky.—^Ford v. McGregor, 234 8. 
W.2d 493, 314 Ky. 116. 

58 C.J. p 979 note 74. 

50. N.Y.—1490 Realty Corp. v. Mc¬ 
Cabe, 77 N.Y.S.2d 482, affirmed 79 
N.Y.S.2d 894, 273 App.Div. 997, ap¬ 
peal denied 81 N.Y.S.2d 193, 274 
App.Div. 782. 

58 C.J. p 979 note 78. 

Necessity of performance of condi¬ 
tions by plaintiff see infra IS 94- 
96. 

51. Colo.—Ball V. Wright, 195 P.2d 
739, 118 Colo. 410. 

Mass.—Spaulding v. Morse, 76 N.E. 
2d 137, 322 Mass. 149—Connor v. 
Rockwood. 69 N.E.2d 454, 320 Mass. 
360—^Applegate v. Nager, 191 N.E. 
354, 287 Mass. 188. 

Mich.—^Battjes v. Michigan Trust 
Co., 32 N.W.2d 18, 820 Mich. 702. 
N.Y.—1490 Realty Corp. v. McCabe, 
77 N.Y.S.2d 482, affirmed 79 N.Y.S. 
2d 894, 273 App.Div. 997, appeal 
denied 81 N.Y.S.2d 198, 274 App. 
Div. 782. 

Ohio.—^Roan v. Hale, App., 102 N.B1 
2d 603—Good V. Robinson, 88 NJBl 
2d 200, 85 Ohio App.' 91. 

OkL—Neff V. Cohen, 215 P.2d 823, 
! 202 Okl. 511. 

I 58 C.J. p 979 note 79. 
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tract has become absolute by reason of fulfillment 
of the condition, it may be ^ecifically enforced to 
the same extent as if no condition had originally 
existed.®^ If defendant is presently boimd to per¬ 
form, the existence of a condition subsequent, which 
may release him at some time in the future, will 
not prevent specific performance from being 
granted.53 A compromise agreement made pending 
a suit requiring defendant to perform future acts 
may be specifically enforced.®* 

§ 49. Effect of Alteration or Modification 

The alteration of a contract without the knovt^edge 
or consent of the obligor does not prevent specific per¬ 
formance of the contract as originally made, and, If 
the contract has been modified in a valid and proper 
manner, the plaintiff may have specific performance of 
it as modified. 

The alteration of a contract without the knowl¬ 
edge or consent of the obligor does not prevent 
specific performance of the contract as originally 
made.5® If the contract has been modified in a 
valid and proper manner, plaintiff may have specific 


performance of it as modified.®* Although plain¬ 
tiff has not fully complied with the terms of a 
written contract, required by law to be in writing, 
specific performance will not be denied if there has 
been an oral modification relating to plaintiff’s per¬ 
formance, and he has fully performed the contract 
as so modified.®^ An oral modification in favor of 
defendant, even though it may not be enforceable 
because of the statute of frauds, may be set up as 
a bar to specific performance tmless plaintiff 3 rields 
to defendant any advantage to which he may be en¬ 
titled under the modification.®® 

§ 50. Effect of Rescission or Termination 

A contract which has termlnatsd because the time 
limit for Its duration has expired br because of rescis¬ 
sion or abandonment cannot, as a general rule, be spe« 
clfically enforced by either party. 

A contract which has terminated because the 
time limit for its duration has expired,®® because 
of rescission or abandonment with the mutual con¬ 
sent of both parties,®® or because of cancellation or 
rescission by either plaintiff®^ or defendant®® alone. 


Approval of work by aaiotlier 

(1) A provision in a building con¬ 
tract reQulnng the approval of the 
work by an architect or other third 
person before pas^ent of compensa¬ 
tion will not be specifically enforced. 
—Smith V, Boston, etc., B. Co., 86 
N'.H. 458. 

(2) This is particularly true where 
it is made binding on one of the par¬ 
ties only.—^Nelson Bennett Co. v. 
Twin Falls Land, etc., Co., 93 P. 789, 
14 Idaho 5—9 C.J. p 760 note 89. 

52. N.Y.—Baldwin v. McGrath, 83 
N'.Y.Supp. 582, 41 Mlsc. 42. 

Ohio.—Good V. Robinson, 88 N.F.2d 
200, 85 Ohio APP. 91. 

Pa.—^Turner v. 1518-20 Locust St. 

Co.. 59 Pa.Dist & Co. 55. 

58 C.J. p 979 note 80. 

63. N-.C.—Winslow v. White. 79 S.BI. 

258, 163 N.C. 29. 

58 C.J. p 979 note 81. 

54. CaL—^Hemry v. Amos, 239 P. 
1059. 197 Cal. 139. 

55. Idaho.—^Lane v. Pacific, etc., R. 
Co., 67 P. 656, 8 Idaho 230. 

Ind.—^Foltz V. Evans, 49 lT.E.2d 358, 
113 lDd.App. 696. 

2 aj. p 1221 note 9 [b]. 

Alteration of copy of contract for 
sale of land see Alteration of In¬ 
struments § 42. 

56. Cal.—^Moreno v. Bllnn, 186 P.2d 
332. 81 CalJ^pp.2d 852. 

58 C.J. p 980 note 83. 

57- Kan.—Comer v. Shoemaker, 7 P. 

2d 500, 184 BAn. 605. 

58 C.J. p 980 note 84. 


58. Ala—Cbrpns Juris cited In 
Gowln V. Salmon. 13 So.2d 190, 199, 
244 Ala 285. 

58 CJ. p 980 note 85. 

58. Mass.—^Ross & Roberts v. Si¬ 
mon, 92 N^.R2d 570, 326 Maas. 12— 
Ferrlck v. Barry, 68 N.R2d 690, 
820 Masa 217. 

N.Y.—^Blanchard v. Archer, 87 N.Y.S. 
665, 93 AppJ>iv. 469. 

60. Arlz.—Glad Tidings Church of 
America v. Hlnkley. 226 P.2d 1016, 
71 Arlz. 306. 

Ill.Wones V. Dove, 47 N‘.K2d 447, 
382 IlL 445. 

Iowa—Williams v. Cassidy, 23 N.W. 

2d 423, 237 Iowa 1042. 

Md.—^Birckner v. Tilch, 18 A.2d 222, 
179 Md. 314, certiorari denied 62 S. 
Ct. 68, 316 U.S. 635, 86 L.Ed. 609, 
rehearing denied 62 S.Ct. 174, 314 
TJ.S. 710, 86 L.Ed. 566. 

N.Y.—Churchill Evangelistic Ass'n v, 
Columbia Broadcasting System, 260 
N.Y.S. 461, 286 App.Dlv. 624. 

58 C.J. p 980 note 88—66 C.J. p 789 
note 27. 

‘*Ip 80 facto” terminatloii danse 
Under contract for the sale of lota 
containing a clause providing for 
“ipso facto” termination of contract 
unless lots which were in a residen¬ 
tial zone should be rezoned for busi¬ 
ness purposes within a certain period, 
contract, when construed as a whole 
in accordance with statutory require¬ 
ments, was not intended to be solely 
for benefit of purchasers alone so as 
to permit them to waive the clause 
and seek specific performance of the 
contract after the period expired 
without a change in zoning.—^Isaac¬ 
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son V. G. D. Robertson As Co., 192 p. 
2d 486, 85 CaLApp.2d 7L 

61. Ill.—Jones V. Dove, 47 N.E.2d 
447, 382 Ill. 445—Allen v. Borlln. 
84 N.E.2d 576, 336 Ill.App. 460. 

Mich.—^Rose v. Gilbert, 31 N.W,2d 
690, 820 Mich. 455—Windmill Point 
Land Co. V. Strickland, 249 N.W. 
464, 264 Mich. 79. 

Minn.—^Hoyt v. Ellttson County State 
Bank, 238 N.W. 41, 184 Minn. 159. 
Neb.—iSopcich v. Tangeman, 45 N.W. 

2d 478, 153 Neb. 506. 

N.J,—^Blrtsher v. Murphy, 78 A.2d 
276, 11 N.J.Super. 231. 

58 C.J. p 980 note 89. 

Demand for reduction in price 
Buyer who sought specific perform¬ 
ance could not avoid provision of 
contract that, if buyer demanded re¬ 
duction in the purchase price **prior 
to the date of actual closing,” sellers 
might accept reduction or might re¬ 
ject it, and that, if they rejected it, 
contract should be void, by contend¬ 
ing that his alleged demand for re¬ 
duction in purchase price was made 
on, and not prior to, date specified 
in contract for actual closing and 
that, therefore, demand came too 
late to be accorded legal effect.—-Voss 
Bros. Mfg. Co. V. Voss, C.C.A.Iowa, 
167 F.2d 263. 

62. Ill.—Warren v. Richmond, 58 
Ill. 62. 

Mich.—MacGlashan v. Harper, 1 N. 

W.2d 80, 299 Mich. 662. 

N.H.—^Parks v. Eames Realty Co., 
55 A.2d 312, 94 N.H. 454. 

N.J.—Mayo v. Borovsky, 89 A.2d 232, 
135 N.J.Ea. 447. 
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where the right to do so exists, cannot, as a gen¬ 
eral rule, be specifically enforced by either party. 
However, specific performance is not barred by an 
executory agreement to rescind which has not be¬ 
come operative because of defendant’s failure to 
execute it,®^ or by an ^ecuted rescission, if it 
has been obtained by fraud of defendant®^ 

Oral and implied rescissions of written contracts. 
Although the contract is in writing, and one re¬ 
quired by law to be in writing, an oral rescission of 
it may generally be shown to defeat a bill for 
specific performance.®® Moreover, it is not even 
necessary that a rescission or abandonment be ex¬ 
pressly agreed on, since specific performance will 
be denied as to a written contract where a rescis¬ 
sion or abandonment of it may be deduced from 
the circumstances or the conduct of the parties.®® 

New or substitute agreements. If the parties en¬ 
ter into another contract regarding the same sub¬ 
ject matter or transaction, which is so inconsistent 
with the original contract that the two cannot stand 
together, the original agreement is thereby rescinded 


and cannot be specifically enforced,®^ unless the 
new agreement is not to become effective until the 
happening of some condition precedent which fails 
.to transpire.®® 

§ 51. Effect of Provision for Liquidated Dam¬ 
ages of Penalty 

a. In general 

b. Determination of intention 
a. In General 

Where the defendant has agreed absolutely to do 
the act which the plaintiff seeks to have specificaily 
performed, the mere presence In the contract of a stipu¬ 
lation adding a penalty or forfeiture to secure perform¬ 
ance of the act will n'ot of Itself permit the defendant 
to defeat specific performance, and generally the mere 
presence In the contract of a stipulation which liquidates 
the amount of damages will not of itself defeat specific 
performance. 

If the agreement is one which gives defendant 
an alternative to perform a certain act or to pay a 
certain sum or forfeit certain rights in lieu thereof, 
and defendant elects the latter, specific perform¬ 
ance will be denied;®® but, where defendant has 


N.Y.—Churchill Evangelistic Ass*n v., 
Columbia Broadcasting System, 260 
N.T.S. 461, 236 App.Div. 624. 

Tex.—Oliver v. Corzelius, Clv.App., 
215 S.W.2d 23l, reversed on other 
grounds Corzelius v. Oliver, 220 
S.W.2d 632, 148 Tex. 76. 

58 C.J. p 980 note 90. 

By govemmeiLt 

Contractor, whoso war contracts 
with the government were terminated 
hy the government, was not entitled 
to remedy of specific performance 
against governmental agency.—^Mon¬ 
olith Portland Midwest Co. v. R. P. 
C., D.aCal., 96 F.Supp. 670. 

After default and offer to perform 
Purchaser’s attempted cancellation 
of escrow instructions and attempted 
withdrawal after default and after 
vendor had offered to perform consti¬ 
tuted no defense to specific perform¬ 
ance.—Elelso V. Slosburg, 8 P.2d 158, 
120 Cal.App. 479. 

63. Tenn.—Walker v. Wheatly, 2 
Humphr. 119. 

68 C.J. p 981 note 91. 

64. Ohio.—Jones v. Booth, 38 Ohio 
St 406. 

68 C.J. p 981 note 92. 

65. Ala.—Corpus Juris dted In 
Cowin V. Salmon, 13 So.2d 190, 199, 
244 Ala. 286. 

58 C.J. p 981 note 93. 

66 . U.S.—Suburban Improvement 
Co. V. Scott Lumber Co., C.C.A.W. 
Va.. 67 F.2d 335, 90 A.L.R. 330. 

Ala.—West v. Holman, 149 So. 686, 
227 Ala. 248. 

Cal.—Mariposa Commercial & Mining 


Co. V. Petelrs, 8 P.2d 849, 216 CaL 
134. 

Ill.—Jones V. Dove, 47 N.E.2d 447, 
382 IlL 445. 

Md.—Morris v. Wilson, 49 A.2d 468, 
187 Md. 217. 

Mich.—Hlgbie v. Higbie, 11 N'.W.2d 
248, 806 Mich. 677—^Young v. Linck, 
279 N.W. 862, 284 Mich. 364. 

Neb.—Nelson v. Cross, 40 N.W.2d 
663, 152 Neb. 197—Wilest v. 
Pounds, 8 N.W.2d 211, 142 Neb. 882. 
N.J.—Krlsher v. Murphy, 78 A.2d 276, 
11 N.J.Super. 231. 

Or.—De Waal v. Callff, 186 P.2d 677, 
182 Or. 93. 

Pa.—Keystone Coal Co. v. BAy, 64 
A2d 511, 164 Pa.Super. 293. 

68 C.J. p 981 note 94. 

Conduct held not to show abandon¬ 
ment or rescission 
Ark.—Brlssaud v. Rogers, 236 S.W. 

2d 439, 218 Ark. 869. 

Iowa.—^Dee v. Collins, 22 N.W. 2d 333, 
237 Iowa 429. 

S.D.—Vaughn v. Rosencrance, 38 N. 
W.2d 822. 

Ya.— ^Mitchell v. Wayave, 40 S.E.2d 
284, 186 Va. 679. 

67. Iowa.—^Williams v. Cassidy, 23 
N.W.2d 423, 237 Iowa 1042. 

N.J.—McEvilly v. McBvllly, 158 A. 

107, 109 N.J.EQ. 478. 

68 C.J. p 981 note 96. 

Failure of consideration of new 
agreement 

Where parties contracting to sell 
stock in corporation in consideration 
of creation of voting trust and can¬ 
cellation of their previous contract 
for sale of controlling interest in cor- 
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poration refused to co-operate in set¬ 
ting up voting trust, consideration 
for second contract failed, so that 
buyers were entitled to enforcement 
of first contract or of second contract 
without the trust.—Streit v. King, 
Fla., 64 6o.2d 522, certiorari denied 
King V. Streit, 72 S.Ct. 771, 343 U.S. 
936, 96 L.Ed. - 

Agreement htid ineffective to dis¬ 
place original contract 
BAn.—^In re Boiler’s Estate, 244 P.2d 
678, 173 Kan. 30. 

Miss.—^Baker v. Hardy, 11 So.2d 803, 
194 Miss. 662. 

68 . ni.—McDavld v. Sutton, 68 N.E. 
1064, 205 Ill. 544. 

58 C.J. p 982 note 96. 

69. Mass.—^Prescott v. Germain, 95 
N.E.2d 168, 326 Mass. 432. 

58 C.J. p 982 note 98. 

Provisions for return of considera¬ 
tion 

(1) Provisions to the effect that, if 
a vendor falls to make good title or 
refuses to perform, he will return the 
earnest money paid by the vendee 
have been held to give the vendor an 
option either to convey or to return 
the earnest money and to prevent 
specific performance against him.— 
Prescott V. Germain, supra—58 C.J. 
p 982 note 98 [b]. 

(2) Provision of contract for sale 
of realty that payments made should 
be refunded and other obligations of 
either party cease if vendor should 
be unable to give dear title or make 
conveyance as stipulated was no pro¬ 
tection to owner who was not acting 
in good faith and did not intend to 



i 51 

agreed absolutely to do the act, which plaintiff seeks 
to have specifically performed, the mere presence 
in the contract of a stipulation adding a penalty 
or forfeiture to secure performance of the act will 
not of itself permit defendant to defeat specific 
performance by offering to pay the penalty or sub¬ 
mit to the forfeiture 

A provision professing to liquidate the amount of 
damages recoverable in case of breach will not de¬ 
feat specific performance if the provision is con¬ 
strued as being in fact and legal effect one for a 
penaltyJi While there is some authority which 
appears to go a considerable way toward indicat¬ 
ing the existence of a rule to the contraiy/^ it 
seems to be generally held that the mere presence 
in the contract of a stipulation which actually and 
legally liquidates the amount of damages recover¬ 
able at law will not of itself defeat specific perform¬ 
ance;*^® but, if it can be determined, from some¬ 
thing in addition, that the parties intended defend¬ 
ant to have an option either to perform or pay the 
sum stipulated,*^^ or that the liquidated damages 
should be the exclusive remedy,^5 then specific per¬ 
formance may be denied. In any event, however, 
there must be such a breach as will make the 
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liquidation provision operative, and, if damages are 
liquidated only for a bona fide failure to perform, 
an intentional refusal to perform cannot so much 
as present the question of whether defendant was 
intended to have an alternative.^* 

Effect of election and change in position of par- 
ties. Although a provision may be such that plain¬ 
tiff, originally, has an option either to have specific 
performance or take the sum stipulated, plaintiff 
cannot have specific performance after he has 
elected to take the damages by obtaining a judgment 
therefor but the mere retention, after default, 
of a sum to be forfeited in case of breach, and to be 
applied on the purchase price in case of perform¬ 
ance, does not of itself constitute an election to 
accept the stun as a liquidation of damages or as a 
substitute for specific performance.^® If a decree 
is made for specific performance, the provision for 
stipulated damages cannot be enforced.^® A provi¬ 
sion which might otherwise permit defendant to 
elect whether he will perform or pay a sum stip¬ 
ulated will not defeat specific performance where 
defendant has so far proceeded with performance 
on his part as to show an election to perform,®® 
has lost his right of election by delay so that it 
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carry out contract, and fact that ex- 
latenco of mortgage was known to 
vendor who was himself mortgagor 
and who made no attempt to show 
financial Inability to discharge It or 
changed circumstances arising after 
execution of contract of sale justified 
finding that vendor did not sell proi>- 
erty merely because she did not wish 
to do so.—IiaPond v. Frame, 99 KJBl. 
2d 51, 827 Masa 864. 

70. Mass.—Rigs v. Sokol, 61 N.E.2d 
538, 318 Masa 387. 

Mich.—Franko v. Olszewski, 25 N.W. 

2d 593, 316 Mich. 485. 

Fa.—Liogan v. Russell. Gom.PL. 66 
Montg.Co. 822. 64 York Iieg.Rec. 
189. 

Wash,—Blass v. Waldiip, 29 P.2d 
403, 176 Wash. 824. 

58 C.J. p 982 note 99. 

Forfeiture of earnest money 

(1) A provision for the forfeiture 
of earnest money deposits put up by 
either or both of the parties will not 
ordinarily prevent the party not in 
default from having specific perform¬ 
ance of the contract. 

Ark.—^Brissaud v. Rogera 236 S.W. 

2d 439. 218 Ark. 369. 

Va.—Waddill v. 'Sebree. 14 S.E. 849, 
88 Va 1012, 29 Am.S.R. 766. 

58 C.J. p 982 note 99 [a] (1). 

(2) In at least one state, specific 
performance cannot be had of con¬ 
tracts secured by deposits of earnest 
money, since by statute contracts 
made with the giving of earnest mon¬ 
ey may be rescinded at the election 


of either party on his forfeiting the 
amount of the earnest money. 

U.S.—T. S. C. Motor Freight Iilnes v, 
Leonard Truck Lines, l>.C.La., 67 
F.Supp. 628. 

La.—Lastie v. Cortlnas, App., 89 So. 
2d 463. 

58 C.J. p 982 note 99 [a] (2). 

71. Idaho.—Benewah Creek Impr., 
etc., Co. V. Milwaukee Lumber Co., 
242 P. 793. 41 Idaho 788. 

58 C.T. p 983 note 1. 

72. Tex.—^Willie v. Waggroner. Civ. 
App., 181 S.W.2d 319, error refused. 

58 C.J. p 988 note 2. 

73. Iowa.—Clarkson r. lowa-Des 
Moines Nat. Bank & Trust Co., 258 
N.W. 26. 218 Iowa 826. 

Md.—Armstrong v. Stlfller, 66 A.2d 
808, 189 Md. 680. 

Mass.—Rigs v. Sokol. 61 N.m2d 688, 
818 Mass. 887—^De Blois v. Boyl- 
ston & Tremont Corporation, 188 N. 
F. 828, 281 Mass. 498. 

Mich.—^Rathhun v. Herche, 35 N.W. 
2d 280, 823 Mich. 160—Randall v. 
Douglass. 82 N.W.2d 721, 321 Mich 
492—Franko v, Olszewski. 25 N.W. 
2d 693, 316 Mich. 485—Milner Ho¬ 
tels V. Ehrman, 11 N.W.2d 914, 307 
Mich. 347. 

Pa.—Corpus Otixis dted la, Roth v. 
Hartl. 75 A2d 683. 586, 865 Pa. 
428—^Logan v. Russell, Com.Pl., 66 
Montg.Co. 822, 64 York Leg.Rec. 
189. 

Tenn.—^Leeper v. Morelock. 76 S.W. 
2d 335. 168 Tenn. 192, 98 AL.R. 
881. 


Wls.—Pennsylvania Oil Co. of Wis¬ 
consin V. Andrew, 288 N.W. 246, 233 
Wis. 226. 

58 CJ. p 988 note 8. 

74. Md.—Armstrong v. Stiffler, 56 A 
2d 808, 189 Md. 630. 

Mass.—Rigs V. Sokol, 61 NJB:.2d 588, 
818 Mass. 337. 

Mich.—^Rathbun v. Herche. 86 N.W. 
2d 230, 323 Mich. 160—Randall v. 
Douglass, 82 N.W,2d 721, 321 Mich. 
492—^Franko v. Olzewski, 26 N.W. 
2d 593, 316 Mich. 485—Milner Ho¬ 
tels V. Ehrman, 11 N.W.2d 914, 307 
Mich. 847. 

68 aj. p 984 note 4. 

76. N.Y.—Wadlck v. Mace, 88 N.E. 
671, 191 N.Y. L 

Pa.—^Kile v. Dietz, ComJPl., 63 York 
Leg.Rec. 207. 

58 G.J. p 984 note 5. 

76. N.J.—O'Conner v. Tyrrell, 80 A 
1061, 58 N.J.E<1. 15. 

77. Tex.—^Hoskins v. Dougherty, 69 
6 .W. 103, 29 T6X.Clv.App. 818. 

78. Ala.—Eaton v. Sadler, 110 So. 
10, 216 Ala. 161. 

79. N.Y.—Wlrth A Hamid Fair 
Booking v. Wirth, 192 N.E. 297, 266 
N.Y. 214, motion granted and re- 
argument denied 193 NJ6X 296, 265 
N.Y. 610. 

80. N.J.—^Brown v. Norcross, 45 A 
605, 59 N.J.E(i. 427, 

58 C.J. p 986 note 17. 
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■shifts to plaintiff,*! or has permitted plaintiff to 
■perform to such an extent that the damages fixed 
■cannot fairly be assumed as the fair value of the 
■disappointment experienced.** 

b. Determination of IntentioxL 

Whether or not specific performance will be denied 
Oiecause of a provision In the contract for payment by 
the defaulting party of a certain sum, as liquidated 
damages br penalty, depends on the Intention of the 
parties, which Is to be ascertained by an examination 
of the entire agreement. Its subject matter, and the 
surrounding circumstances. 

Whether or not specific performance will be de¬ 
nied because of provision in the contract for the 
payment by the defaulting party of a certain sum, as 
liquidated damages or penalty, seems to depend, on 
final analysis, on the intention of the parties, which 
is to be ascertained by an examination of the entire 
Agreement, its subject matter, and the surrounding 
circumstances.** The disposition of the question is 
usually not made to depend on whether a professed 
provision for liquidated damages is in reality one 
for a penalty, or vice versa, but rather on whether 
it was intended that defendant should be absolutely 
obliged to perform the act, or that he should have 
An election either to perform the act or pay the 


smn stipulated;*^ and, as already implicitly stated, 
a conclusion that the damages have been actually 
liquidated does not necessarily result in the con¬ 
clusion that there was an intention to give defend¬ 
ant an election.** Where, in addition to simply 
stipulating that the party in default shall pay or 
forfeit a certain sum as liquidated damages, the 
provision states that the contract shall thereupon 
become null and void, this has been held, in some 
cases, to indicate an intention to give the default¬ 
ing party an option, and to defeat specific perform¬ 
ance;*® but in other cases such statements, as well 
as the provision for damages or forfeiture, have 
been considered as being intended for the exclusive 
benefit of the party not in default and to give him 
an option to have either specific performance or the 
stipulated sum in lieu thereof.**^ If the agreement 
would be unreasonable unless the person stipulating 
to pay a certain sum in case he does not perform 
be considered as having an option either to perform 
or pay the sum of money, this is a strong circum¬ 
stance which may cause the agreement to be re¬ 
garded as in the alternative.** However, the de¬ 
clared tendency of the courts is to favor a construc¬ 
tion which will preserve for plaintiff his right to 
specific performance.*® 


B. ORAL CONTRACTS PARTLY PERFORMED 


§ 52. In General 

a. In general 

b. G)ntracts to which rule applies 


a. In General 

An oral contract may be specifically enforced where 
there has been such partial performance thereof as to 
take It out of the operation of the statute of frauds 
or to render application of the statute Inequitable. 


Al. Tex.—Hemmlnsr v. Zlmmer- 

schitte, 4 Tex. 159. 

68 C.J. p 986 note 18. 

A2. S.C.—^Moorer v. Kopmazm, 45 S. 
C.Ea. 226. 

=83. Mass.—^De Bids v. Boylston & 
Tremont Corporation, 188 N.E. 823, 
281 Mass. 498. 

IN’. J.—^Hamilton v. Memorial Hospital, 
84 A.2d 660, 16 N.J.Super. 405. 

Pa.—Corpus Juris cited in Roth v. 
Hartl, 75 A.2d 583, 586, 365 Pa. 428. 

^enn.—^Leeper v. Morelock, 76 S.W.2d 
835, 168 Tenn. 192, 98 A.L..R. 881. 

58 C.J. p 984 note 8. 

ProvisionB held to defeat speolflo per¬ 
formance 

N.J.—^Hamilton v. Memorial Hospital, 
84 A.2d 660, 16 N.J.Super. 405. 

N.T.—^A. & O. Cafeteria v. Seventh 
Malta Bldg., 264 N.Y.S. 678, 238 
App.Dlv. 520. 

68 C.J. p 984 note 8 [a]. 

iProvlsionB held not to defeat specUlo 
performance 

“-TJ.S.—Coral Gables v. Payne, C.CLA. 
aC., 94 F.2d 593. 


Lol —^Liomel Realty Corporation v. 

Chopin, 148 So. 683, 177 La. 474. 
Mass.—^Rlgs V. Sokol, 61 N.R2d 588, 
318 Mass. 837. 

Pa—Roth V. Hartl, 76 A.2d 683, 366 
Pa 428 

58 C.J. p 984 note 8 [bj. 

3 ft. Tenn.—^Leeper v. Morelock, 76 S. 
'W.2d 335, 168 Tenn. 192, 98 A.I*.R 
881. 

58 C.J. p 985 note 9. 

Security or snhstitiite for perform- 
anoe 

Where the stipulation with respect 
to penalties or liquidated dcunages is 
to be regarded as security for the 
performance of the contract by the 
vendee, specific performance may be 
had by the vendor, but, where the 
stipulation was Intended as a sub¬ 
stitute for performance, that Is, 
where the vendee might comply with 
the contract or pay liquidated dam¬ 
ages in lieu thereof, specific perform¬ 
ance is not available. 

QaL—People v. Ocean Shore R. Co., 
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208 P.2d 579, 90 Cal.App.2d 464— 
California Land Security Co. v. 
Ritchie, 180 P. 625, 40 CaLApp. 246. 
N.J.—Hamilton v. Memorial Hospi¬ 
tal, 84 A.2d 660, 16 N.J.Super. 405. 
Wash.—Asia Investment Co. v. Le¬ 
vin, 204 P. 808, 118 Wash. 620, 82 
A.L.R. 578. 

85- Mo.—Wills V. Forester, 124 S.W. 

1090, 140 Mo.App. 321. 

58 C.J. p 985 note 10. 

86 . Ill.—^Davis V. Isensteln, 100 N.E. 
940, 267 IlL 260, 45 L.R.A.,N.S., 
52. 

58 C.J. p 985 note 11. 

87. Ala.—George E. Wood Lumber 
Co. V. Morris, 142 So. 508, 225 Ala. 
281. 

58 C.J. p 985 note 12. 

88 . Ill.—^Barrett v. Geislnger, 68 N. 
R 676, 179 IlL 240. 

89. Wash.—Asia Inv. Co. v. Levin, 
204 P. 808, 118 Wash. 620, 82 A.L.R. 
578. 

I 58 C.J. p 986 note 1ft. 
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An oral contract may be specifically enforced 
where there has been such partial performance 
thereof as to take it out of the operation of the 
statute of frauds or to render application of the 
statute unfair and inequitable.®® Statutes, en¬ 
acted in several jurisdictions, which provide in sub¬ 
stance that the statute of frauds shall not be con¬ 
strued to abridge the powers of courts of equity to 
compel the specific performance of contracts in 
cases of part performance have been treated as 
recognizing and preserving the power to enforce 
oral contracts which have been partly performed.®^ 
In a few jurisdictions, however, the rule has been 
denied recognition by the courts.®® 

The rule permitting specific performance to be 
granted of an oral contract where it has been 
partly performed originated in connection with 
oral conveyances of land, very soon after the en¬ 
actment of the statute of frauds,®® and has been 
said to have resulted from the hardship of applying 
the statute in individual cases,®^ especially in view 
of the practice then obtaining of conveying land by 
parol and livery of seizin.®® The rule has frequent¬ 


ly been criticised as leading to the frauds and per¬ 
juries which it was the purpose of the statute of 
frauds to prevent,®® and it has been said that it 
should not be extended to cases which do not clearly 
come within the equitable considerations on which 
the rule is founded.®*^ 

^ Basis of rule. It has been said that the theory 
on which a court of equity will decree specific per¬ 
formance of an oral contract which has been par¬ 
tially performed is not primarily the enforcement 
of the contract®® but rather the prevention of the 
use of the statute of frauds as an instrument of» 
or cloak for, fraud,®® so that defendant will be re¬ 
quired to do the things he contracted to do where 
he has led the other party to change his position 
in reliance on the agreement;^ or, as it has been 
otherwise expressed, the doctrine permitting speci¬ 
fic performance rests on the theory that defendant 
has precluded himself from invoking the statute by 
permitting plaintiff to change his position in reliance 
on the contract to such an extent that the applica¬ 
tion of the statute would operate as a fraud on 
himl® Misleading, fraudulent conduct by act or 


90. Ga.—Whitehead v. Dillard, 174 
S.B. 244. 178 Ga. 714. 

Idaho.—Anderson v. Whipple, 227 P. 
2d 351, 71 Idaho 112--Cozpiui Juris 
cited In. Chatterton v. Luker, 158 P. 
2d 809, 814, 66 Idaho 242. 

Kan.—Adams v. Beed, 215 P.2d 194, 
168 Kan. 576. 

Md.—^Mannix v. Baumgardner, 42 A. 
2d 124, 184 Md. 600—Evans v. Bu¬ 
chanan, 38 A.2d 81, 183 Md. 463— 
Soehnleln v. Pumphrey, 37 A.2d 
843, 183 Md. 334. 

Mass.—^Fisher v. Katler, 183 1T.E. 

759, 281 Mass. 340. 

Mo.—^Niehaus v. Madden. 155 S.W'.2d 
141, 348 Mo. 770—Ver Standlg v. 
St. Liouis Union Trust Co., 129 S. 
W.2d 905, 344 Mo. 880. 

Mont.—^Bpletveit v. 'Solberg, 169 P.2d 
722, 119 Mont. 46. 

Neb.—Hackbarth v. Hackbarth, 22 
N.W.2d 184, 146 Neb. 919—Wil¬ 
liams V, Beckmeurk, 21 N.W.2d 745, 
146 Neb. 814. 

N.J.—White V. Kisdon, 65 A.2d 308, 
140 N.J.B(i. 613—^Khox v. Kaelber, 
46 A.2d 614, 187 N.J.Eq. 494, af¬ 
firmed 55 A.2d 53, 140 N.J.Eq. 598 
—Hendershot v. Hendershot, 87 A. 
2d 770, 136 N.J.E(i. 232—Choras v. 
Investment Building & Loan Ass’n 
of Newark, 36 A2d 86. 

N.T.—O'Boyle v. Brenner, 73 N.T.S. 
2d 687, 189 Misa 1058, modified on 
other grounds 79 N.T.S.2d 84, 273 
App.Dlv. 683, appeal dismissed 95 
N.B.2d 47. 301 N.T. 686—Roberts v. 
Fulmer. 99 N.T.S.2d 187, reversed 
on other grounds 91 N.T.S.2d 194, 
275 App.IMv. 990, reversed on oth¬ 
er grounds 98 N.B.2d 846, 301 N.Y. 


277, reargument denied 95 N.B.2d 
826, 801 N.T. 778. 

Wls.—Karrels v. Barrels, 290 N.W. 

624, 234 Wls. 44. 

58 C.X p 986 note 26. 

Doctrine of part performance as tak¬ 
ing contract out of operation of 
statute of frauds see Frauds. Stat¬ 
ute of 9§ 248-254. 

Ascertainment of contract terms 
Where one party has fully per¬ 
formed contract, court of equity will 
enforce specific performance If terms 
of contract can be ascertained.— 
Schweizer v. Patton, Mo., 116 S.W.2d 
39. 

91. Colo.—^EYench v. Mitchell, 22 P. 
2d 644, 92 Colo. 532. 

Mich.—^Boelter v. Blake, 12 N.W. 2d 
327, 307 Mich. 447—Guzorek v. Wil¬ 
liams, 2 N.W.2d 796, 300 Mich. 633. 
Wis.—Wilcox V. Powell's Estate, 240 
N.W. 122, 206 Wis. 513. 

68 C.J. p 987 note 27. 

92. Miss.—Lewis v. Williams, 191 
So. 479, 186 Miss. 701. 

58 C.J. p 987 note 28. 

93. W.Va.—^Miller v. Lorentz, 19 S. 
E. 391, 39 W.Va. 160. 

D.C.—Purcell v. Coleman, 6 D.C. 
69, affirmed 4 Wall. 613, 18 L.Bd. 
435. 

58 C.J. p 988 note 30. 

95. D.C.—^Purcell v. Coleman, supra. 
58 C.J. p 988 note 31. 

96. Ark.—^Keatts v. Rector, 1 Ark. 
391. 

68 C.J. p 988 note 32. 

97- N.T.—German ▼. Machin, 6 
Paige 288. 

58 C.J. p 988 note 33. 
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98- Mo.—Fursa v. Cash, 156 S.W. 
779, 171 Mo.App. 396. 

58 C.J. p 988 note 36. 

99- Mich.—^Daugherty v. Poppen, 25 
N.W.2d 680, 316 Mich. 430—Woods 
V. Johnson, 253 N.W. 257, 266 Mich. 
172. 

N.T.—Bedinl v. Christo, 70 N.T.S.2d 
221, 189 Mlsc. 377, modified on oth¬ 
er grounds 76 N.T.S.2d 433, 273 
App.Div. 804. 

58 C.J. p 988 note 37. 

1. Kan.—^Baldridge v. Centgraf, 108 
P. 83, 82 Ran. 240. 

58 C.J. p 988 note 38. 

2. U.IS—^Neely v. Merchants Trust 
Co. of Red Bank, C.C.A.N.J., 113 P. 
2d 953, motion denied 110 F.2d 525, 
certiorari denied 61 S.Ct. 171, 311 
U.S. 705, 85 L.Ed. 457, rehearing 
denied 61 S.Ct 391, 311 U.S. 730, 
85 L.Ed. 475—Danciger Oil & Re¬ 
fining Co. V. Burroughs, C.C.A.Okl., 
75 F.2d 855, certiorari denied 55 S. 
Ct 916, 295 U.S. 758, 79 L.Ed. 1700. 

Idaho.—^Anderson v. TVhipple, 227 P. 
2d 351, 71 Idaho 112. 

Ill.—^Pierke v. Elgin City Banking 
Co., 194 N.E. 528, 369 Ill 394— 
Ropackl V. Ropackl, 188 N.E. 400, 
354 Ill. 502—Winkelmann v. Wlnk- 
elmann, 178 N.E. 118, 345 Ill. 566. 

Minn.—Burke v. Pine, 61 N.W.2d 818. 

N.H.—Southern v. BZlttredge, 168 A. 
132, 85 N.H. 307. 

N.T.—Casolo V. Nardella, 90 N.T.S.2d 
420, 275 App.Div. 502, appeal denied 
91 N.T.S.2d 768, 276 App.Dlv. 1009, 
appeal dismissed 89 N.EL2d 518, 30t 
N.T. 549. 
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acquiescence is, thus, the underl 3 ring thought which 
moves the court to deny resort to the statute of 
frauds in such case,^ and the question is not one 
alone of part performance, but whether such part 
performance, with the attending circumstances, 
makes a case of fraud against which an equity court 
can relieve.^ 

b. Contracts to ‘Wbidi Rule Applies 

The rule that an oral contract may be specifically 
enforced where It has been partly performed is appli¬ 
cable to contracts of which a court of equity would 
decree specific performance If they were In writing. It 
does not ordinarily apply to contracts not to be per¬ 
formed within a year, except where they relate to real 
estate, or to a pi^ise to answer for the debt of another. 

The rule that an oral contract may be specifically 
enforced, in a proper case, where it has been partly 
performed is applicable to contracts of which a 
court of equity would decree specific performance if 
they were in writing,® and under some statutes the 
rule is confined to contracts for the sale or purchase 
of land or the acquisition of an interest therein.® 
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The rule does not ordinarly apply, however, to con¬ 
tracts not to be performed within a year,*^ except 
where they relate to real estate,® or to a promise 
to answer for the debt, default, or miscarriage of 
another.® Moreover, the doctrine is ordinarily in¬ 
applicable to a sale of chattels, even where the 
equitable remedy of specific performance would 
otherwise be available, since in such case it is not 
part performance but the receipt and acceptance 
of a part of the goods, or pa 3 mient of part of the 
price which takes the case out of the statute of 
frauds.^® The rule applies to a contract partly in 
writing and partly oral,ii and to a parol modifica¬ 
tion of a written contract,^® but the parol por¬ 
tion of such a contract is not validated or rendered 
enforceable by an act of part performance referable 
to the written portion alone.^® 

Contracts to sell or convey; sale of equitable 
interest The rule permitting oral contracts to be 
specifically enforced where they have been partly 
performed applies to contracts for the sale or con¬ 
veyance of property,!^ and is usually applied only 


Okl.—Moffett V. City Realty Co., 185 
P.2d 947, 199 Okl. 389—Waters v. 
■Stevens, 176 P.2d 808, 198 Okl. 162. 
R.I.—Tlllinghast v. Harrop, 9 A.2d 
28, 63 R.I. 394, 

58 C.J. p 988 note 39. 
aSKLUltable fraud or estoppel/ 

(1) The grround on which the rem¬ 
edy rests is that of equitable Araud. 
—Kelly V. Sullivan, 30 N’.W.2d 209, 
262 Wis. 62. 

(2) The doctrine is based on prin¬ 
ciples of equitable estoppel, where it 
would be A:a.ud on purchasers if ven¬ 
dors were permitted to escape per¬ 
formance of their part of agreement 
after inducing’ purchasers to forego 
valuable rights and permitting them 
to perform in reliance on agreement. 
—^Karrels v. Karrels, 290 N.W. 624, 
234 Wis. 44. 

(3) The doctrine of part perform¬ 
ance Is based on principles of equi¬ 
table estoppel and fraud.—^Falrall v. 
Arnold, 286 N.W. 664, 226 Iowa 977. 

(4) Doctrine is based on estoppel 
by conduct.—Howland v. Iron Fire¬ 
man Mfg. Co., 215 P.2d 380, 188 Or. 
230. 

3. Mich.—^Lyle v. Munson, 181 N.W. 
1002, 213 Mich. 250. 

4 . Mich.—Adado v. Assid, 62 N.W.2d 
365, 332 Mich. 628—^Daugherty v. 
Poppen, 25 N.W.2d 580, 316 Mich. 
480. 

58 CLJ. p 989 note 41. 

SpeoULo perfozma&oe denied 
In suit by mortgagors for specific 
performance of alleged oral agree¬ 
ment to permit reacqulsitlon of title 
after foreclosure of mortgage on 
mortgagors* securing loan from Re¬ 


construction Finance Corporation and 
paying proceeds thereof to mortga¬ 
gees, where it was mortgagors, and 
not mortgagees, who benefited by the 
alleged oral agreement, doctrine of 
part performance was not applicable 
to take case out of statute of frauds. 
—White V. Walper, 299 N.W. 827, 299 
Mich. 109, 136 A.L.R. 259. 

5. S.D.—-Heran v. Elmore, 157 N.W. 
820, 37 S.D. 223. 

6 . Cal.—Trout v. Ogilvle, 182 P. 833, 
41 Cal.App. 167. 

58 C.X p 989 note 44. 

7. Md.—^Equitable Gas Light Co. v. 
Baltimore Coal Tar, etc., Co., 63 
Md. 285. 

58 C.J. p 989 note 47. 

8 . Minn.—Stitt v. Rat Portage Lum¬ 
ber Co., 104 N.W. 661, 96 Minn. 27. 

68 C.J. p 989 note 48. 

9. Wis.-Rowell V. Smith, 102 N.W. 
1, 123 Wis. 510. 

10 * Mass.—Sarkisian v. Teele, 88 N. 

E. 333, 201 Mass. 696. 

IL Mich.—‘Vande Berg v. Vanden 
Bosch, 217 N.W. 905, 242 Mich. 87. 
58 C.J. p 989 note 56. 

12 . N.T.—Roberge v. Winne, 89 N. 
E. 631, 144 N.T. 709. 

Wis.—Wall V. Minneapolis, etc., R. 
Co., 56 N.W. 367, 86 Wis. 48. 

13. Dak.—Butts V. Colton, 48 N.W. 
717, 6 Dak. 306. 

14. Ala—^ones v. Pettus, *89 So.2d 
12, 262 Ala 12. 

CaX—^Engasser v. Jones, 198 P.2d 546, 
88 CaLApp.2d 171—Merkle v. Me]> 
kle, 258 P. 969, 85 CaLApp. 87. 

Colo.—Siler v. Investment Securities 
Ca, 244 P.2d 877. 
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Del.—Hamilton v. Traub, 51 A.2d 581, 
29 DeLCh. 476. 

Ga—Harris v. Underwood, 66 S.EL2d 
332, 208 Ga 247. 

HL—Sohio Corp. v. Guddeir, 82 N.EL2d 
148, 875 lU. 622. 

Mich.—Jedlick v. Burke, 28 N.W.2d 
234, 818 Mich. 426—Hatch v. Wo- 
lack, 25 N.W.2d 191, 316 Mich. 258 
—Duncan v. Duncan, 284 N.W. 723, 
288 Mich. 306. 

Mo.—^ones v. Linder, 247 S.W.2d 817 
—Adams V. Moberg, 206 S.W.2d 
663, 366 Mo. 1176—Selle v. Selle, 88 
S.W.2d 877, 337 Mo. 1234. 

Neb.—Gamer v. McCrea 23 N.W.2d 
731, 147 Neb. 641—^Lennox v. An¬ 
derson, 1 N.W.2d 912, 140 Neb. 748, 
modified on other grounds 3 Nj?7.2d 
646, 141 Neb. 407. 

N.H.—^French v. Pearson, 46 A.2d 
300, 94 N.H. 18. 

Or.—Hayward v. Morrison, 241 P.2d 

888 . 

Pa—Smith V. Simon, Com.Pl., 48 
LanaRev. 261. 

Tex.—^Leverett v. Leverett, CivJ^pp., 
69 S.W.2d 262, error refused. 

Vt.—Carvage v. Stowell, 55 A.2d 188, 
116 Vt. 187. 

Ya—^Mann v. Mann, 165 S.E. 522, 159 
Va 240. 

Wash.—Granquist v. McKean, 187 P. 
2d 623, 29 Wash.2d 440—Richard¬ 
son V. Tayler Land & Livestock 
Co., 171 P.2d 703, 26 Wash.2d 618. 

Wis.—^In re Rosenthal's Estate, 20 
N.W.2d 643, 247 Wis. 656—e<aimltz 
V. Schulenburg, 296 N.W. 108, 236 
Wis. 606—Karrels v. Elarrels, 290 
N.W. 624, 284 Wis. 44—Wilcox v. 
Powell’s Estate, 240 N.W. 122, 206 
Wis. 613. 

68 C.J. p 990 note 61. 
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to such contracts.!® An oral contract for the sale 
or conveyance of an equitable interest in property 
is as much the subject of specific performance, 
where it has been partly performed, as if it involved 
the legal title.!® 

Leases. A parol lease,!7 or an oral agreement 
to execute a written lease,!® may be specifically 
enforced, in a proper case, where it has been partly 
performed. 

Agreements to mortgage. An agreement to give 
a mortgage may be specifically enforced, in a prop¬ 
er case, imder the general rule relating to the spe¬ 
cific performance of oral agreements partly per¬ 
formed.!® 

Partition agreements. Equity will enforce spe¬ 
cific performance of an oral agreement for the di¬ 
vision or partition of land by those interested there¬ 
in, in a proper case, where such agreement has been 
partly performed.®® 

Easements or licenses. An oral grant of an ease¬ 


ment or license, or an oral agreement to make such 
a grant, is within the rule permitting the specific 
performance of an oral contract which has been, 
partly performed.®! Thus, the rule has been applied 
to a parol gprant of a right of way or passage,®® 
or of a right to maintain and use a ditch or water¬ 
course on or through the promisor's land,®® or to- 
flow or back water over such land,®^ or to use wa¬ 
ter for irrigation, domestic, or manufacturing pur¬ 
poses;®® to an oral easement of drainage;®® and 
to an oral license to occupy land®^ or dig minerals- 
thereon.®® 

Agreements to exchange. The general rule that 
the performance of an oral contract may be specifi¬ 
cally enforced where it has been partly performed 
is applicable to an oral agreement for the exchange 
of land.®® 

Agreements to devise. An oral agreement un¬ 
der which one has undertaken to give or devise 
property by will may be specifically enforced where 
it has been partly performed,®® although there is 


Pairsonal property 
A verbal contract to sell personal 
property will be enforced where there 
has been partial performance, even 
thoug-h oral contracts to sell real 
property will not be enforced.—Buice 
V. Scruggs Equipment Co., Tenn., 260 
S.W. 2 d 44. 

Bisk of bar to other aiaJ-ma 
-Where party to alleged oral con¬ 
tract to convey land brought action 
for specific performance, he assumed 
risk that his cause of action for value 
of improvements to land would be 
barred by statute of limitations.— 
Burke v. Fine, Minn., 61 N..W.2d 818. 

IS. N.T.—^In re Buehler's Estate, 59 
N.T.S.2d 766, 186 Misc. 306, af¬ 
firmed 70 N.T.S.2d 139, 272 App, 
Dlv. 767, appeal denied 73 N’.T.S.2d 
486. 272 App.Div. 794. 

le. Ohio.—^Kay v. Watson, 17 Ohio 
27- 

17. Del.—Hamilton v. Traub, 51 A 
2d 581, 29 Del.Ch. 475. 

Wash.—Garbrick v. Franz, 125 P.2d 
295, 13 Wash.2d 427. 

58 C.J. p 990 note 64. 

18. Me.—Corpus Juris dted la For¬ 
tin V. Wilensky, 53 A2d 266, 269, 
142 Me. 372. 

58 C.J. p 990 note 65. 

19. Minm—Hecht v. Anthony, 283 N. 
W. 763, 204 Minn. 432. 

N.J.—Feldman v. Warshawsky, 196 
A 206, 122 H’.J.Eq. 696, reversed on 
other grounds 4 A2d 84, 125 NT.J. 
Eq^ 10. 

Pa.—Gialanella v. Ferris, Com.Pl., 62 
Lack.Jur. 93. 

58 C.J. p 992 note 89. 


20. Md.—Johnson v. Long, 199 A 
459, 174 Md. 478, 116 AL.R. 617. 

58 C.J. p 991 note 88. 

2L W.Va—Sanford v. First City 
Co., 192 S.E. 837, 118 W.Va. 718. 

68 C.J. p 991 note 76. 

28. Idaho.—Eagle Hock Corp. v. 
Idamont Hotel Co., 85 P.2d 242, 69 
Idaho 413. 

68 C.J. p 991 note 77. 

23. Or.—^Tucker v. Kirkpatrick, 169 
P. 117, 86 Or. 677. 

68 C.J. p 991 note 78. 

34. Vt.—Olmstead v. Abbott, 18 A 
816, 61 Vt. 281. 

68 C.J. p 991 note 79. 

25. Or.—Tucker v. Kirkpatrick, 169 
P. 117, 86 Or. 677. 

68 CJ. p 991 note 80. 

2a Ark.—Wynn v. Garland, 19 Ark. 
23, 68 Am.D. 190. 

N.T.—Murray v. Jayne, 8 Barb. 612. 

27. Pa.—Cumberland Valley R. Co. 
V. McLananan, 69 Pa. 23. 

28. Iowa.—Anderson v, Simpson, 21 
' Iowa 399. 

29. U.S.—Caldwell v. Carrington, 
Ky., 9 Pet 86, 9 L.Bd. 60. 

68 CJ. p 991 note 86. 

3a U.S.—^Levi V. Murrell, C.C.A 
Cal., 63 F.2d 670, certiorari denied 
Levi, by DafCern, v. Murrell, 64 S. 
Ct 66, 290 U.S. 688, 78 L.Ed. 654. 
Ark.—Crews v. Crews, 207 S.W.2d 
606, 212 Ark. 734. 

Cal.—Von Fossen v. Yager, 161 P.2d 
14, 65 Cal.APp.2d 591. 

Idaho.—Jones v. Adams, 182 P.2d 963, 
67 Idaho 402. 

m.—^Linder v. Potier, 100 N.E.2d 602, 
409 Ill. 407—Holmes v. Ackley, 81 
N.E.2d 178, 400 m. 372—Anson v. 
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Haywood, 74 N.E.2d 489, 397 HL. 
870. 

Kan.—West v. Sims, 109 P.2d 479, 153* 
Kan. 248. 

Md.—Lorenzo v. Ottaviano, 173 A 
17, 167 Md. 138, modified on other* 
grounds 179 A 536, 167 Md. 138. 
Mich.—McDonald v. Scheifler, 34 N.. 
W.2d 678, 323 Mich. 117—Wild v.. 
Wild, 254 N.W. 208, 266 Mich. 570. 
Mo.—Ver Standig v. St Louis Un on 
Trust Co., 129 S.W.2d 906, 344 Mo. 
880. 

Heb.—Sopcich v. Tangeman, 46 N.W.. 
2d 478, 153 Heb. 606—Peters v. 
Wilks, 39 N.W. 2 d 798, 161 Neb. 861 
—Cahill V. Mockett 10 N.W.2d 679 ^ 
148 Neb. 730—Gllgren v. Price, 299* 
N.W. 326, 140 Neb. 124. 

Wash.—^Luther v. National Bank of* 
Commerce, 98 P. 2 d 667, 2 Wash. 2 d 
470. 

58 C.J. p 992 note 92. 

CSiroumstauces of case control 
Whether oral contract to leave 
promisor's property to another- 
should be enforced by specific per¬ 
formance after beneflciar 3 r*s perform¬ 
ance of his part thereof depends on- 
facts and circumstances of each case. 
IlL—^Holmes v. Ackley, 81 N.E. 2 d 178 
400 Ill. 872. 

Neb.—^Peters v. Wilks. 39 N.W.2d 793 ,- 
161 Neb. 861. 

HLements necessary for speciflo per-- 
foruance 

(1) In order to establish right to- 
the specific performance of a parol 
agreement to make a will, the parol 
agreement zi^ust be certain and defi¬ 
nite, acts proved in part performance 
must refer to, result from, or be 
made in pursuance of agreement, and 
it must have been so far executed!. 
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also authority to the contrary.^l 

Agreement to adopt An agreement to adopt chil¬ 
dren may be specifically enforced where there has 
been such part performance that to refuse enforce¬ 
ment would be a fraud on the parties seeking to 
enforce such agreement 

Gifts. An oral gift of, or promise to give, prop¬ 
erty may be specifically enforced, when it has been 
partly performed or executed,^^ unless otherwise 
provided by statute,-but the contrary is true where 
gifts and promises to give are held, from their na¬ 
ture, to be unenforceable in equity.^^ The rule per¬ 
mitting the specific enforcement of gifts and prom¬ 
ises to give which have been partly executed is 
applicable to a gift for a charitable purpose, as for 
a church^® or a schoolhouse.®^ 

Compromises or arrangements. Specific perform¬ 
ance of an agreement to compromise conflicting 
-claims to property is proper where the party seek¬ 


ing it has acted fairly and there has been a part 
performance to take it out of the statute of frauds.^® 
A family compromise or arrangement resting in 
parol may be specifically enforced, in a proper case, 
where it has been acted on and partly performed.^® 

§ 53. Part Performance in General 

In order to constitute part performance of an oral 
contract, an act must work such change In the relation¬ 
ship of the parties to the contract that failure to compel 
complete performance thereof would work a fraud and 
be such that the complaining party cannot be restored 
to his original position or be adequately compensated in 
damages. 

In order to constitute part performance of an oral 
contract, within the rule permitting the specific per¬ 
formance of such contracts when partly performed, 
an act must work such change in the relationship 
of the parties to the contract that a failure to com¬ 
pel the complete performance thereof would work 
a fraud,or failure to compel complete perform- 


that refusal of full execution would 
operate as a fraud on other party or 
.place him In a position which does 
not lie In compensation.—Adams v. 
Snodgrass, 7 S.E.2d 147, 176 Va. 1. 

(2) In order to warrant specllLc 
performance of contract to make a 
will, there must be a contract, a 
meeting of minds, an agreement 
baaed on sufficient consideration, 
clearly proved, and such acts of part 
performance as to remove the parol 
agrreement from operation of statute 
of frauds.—^King v. Luyckx, 278 N.W. 
414, 280 Mich. 117—Van Houten v. 
Vorce, 244 N.W. 157, 259 Mich. 545. 
Not matter of right 
Specific performance of oral con¬ 
tract is never granted as matter of 
right, especially where contract is to 
•devise land, even though petition for 
such relief alleges facts entitling 
plaintiff to some compensation, if 
timely presented in proper form, and 
alleges plalntiffis performance of 
things incumbent on him to perform. 
—J‘acquemln v. Mercantile Commerce 
Bank & Trust Co., 234 S.W.2d 789, 
^61 Mo. 873. 

Scrutiny of agreement by court 
Equity will specifically enforce a 
parol agreement to make a will be¬ 
queathing property when claimant 
has, on his part, completely per¬ 
formed it, but such a contract is re¬ 
garded by court with suspicion and 
when enforcement is sought is sub¬ 
ject to close scrutiny.—^Turitch v. 
Yuritch, 51 A2d 901, 189 N.J.£q. 489 
—^Taylor v. Langenbacker, 21 A.2d 
219, 180 N.J.Eq. 69. 

Agreement not to change will 

Decedent's oral agreement, es¬ 
tablished by independent evidence, 
not to change will with respect to 
non, in return for son’s transfer of 


I interest in father’s estate, was taken 
out of statute of frauds by son’s per¬ 
formance.—^EUggins V. Ex c h a n ge Nat. 
Bank, 258 N.Y.S. 859, 142 Misc. 69. 

31. CaL—Baker v. Bouchard, 10 P.2d 
468, 122 CalJLpp. 708. 

58 C.J. p 989 note 44. 

82. Mo.—Kidd V. St. I«ouls Union 
Trust Co.. 74 S.W.2d 827, 885 Mo. 
1029. 

33. CaL—Green v. Brown, 282 P.2d 
487, 87 Cal.2d 391. 

Ga.—Norwich Union Fire Ins. Soc. v. 
Sawyer, 196 S.E. 223, 67 GaApp. 
789. 

Tex.—^Leverett v. Leverett, CivApp., 
59 S.W.2d 252, error refused. 

Wis.—In re Rosenthal's Estate, 20 
N.W.2d 643, 247 Wis. 566—Schmitz 
V. Schulenburg, 296 N.W. 108, 236 
Wis. 606. 

58 C.J. p 991 note 69. 

34. Statute held inapplicable to 
prior gift 

Va.—Trout v. Trout, 25 S.Eb 98. 

58 C.J. p 991 note 70. 

35. Ala.—Griffin v. Griffin, 90 So. 
907, 206 Ala. 489. 

58 C.J. p 991 note 71. 

36. Ill.—Whitsitt V. Pre-emption 
Presb. Church, 110 Ill. 126. 

Pa.—^Beaver v. Filson, 8 Pa. 827. 

37- Pa.—^McLain v. White Tp. School, 
51 Pa. 196—Martin v. McCord, 5 
Watts 493, 80 Am.D. 842. 

38. Mich,—Weed v, Terry, Walk. 
501, affirmed 2 Dougl. 344, 45 Am.D. 
267. 

39. Ark.—Corpus ^Turls cited in Pfafl 

V. Clements, 218 S.W.2d 856, 858, 
218 Ark. 852. . j 

68 C.J. p 992 note 94. | 
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SpecUlo performance denied under 
odroumstances 

HI.—Bloom V. Bloom, 83 !Nf.E.2d 619, 
886 I11A.PP. 852. 

4a U.S.—Danciger Oil & Refining 
Co. V. Burroughs, CCJ^Okl., 76 
F.2d 855, certiorari denied 55 S.Ct. 
915, 295 U.S. 758, 79 Ii.Bd. 1700. 

HI.—Xiinder v. Potier, 100 N.E.2d 602, 
409 Ill. 407—Chambers v. Appel, 64 
N.E.2d 511, 392 Jlh 294—Holsz v. 
Stephen, 200 N.E. 601, 362 HL 527, 
106 A.D.R. 737. 

Neb.—^Lunkwitz v. Guffey, 84 N.W.2d 
256, 150 Neb. 247—Smith v. Kinsey, 
28 N.W.2d 588, 148 Neb. 786—Dintz 
V. Apking, 18 N.W.2d 55, 145 Neb. 
714—Dlez V. Roslcky, 16 N.W.2d 
155, 145 Neb. 242—Cmkovlch v. 
Crnkovlch, 15 N.W.2d 66. 144 Neb. 
904-^aylor v. Clark, 13 N.W.2d 
621, 143 Neb. 652—Cahill v. Mock- 
ett, 10 N.W.2d 679. 143 Neb. 730— 
Overlander v. Ware, 166 N.W. 611, 
102 Neb. 216. 

N.T.—Canute v. Minor. 249 N.Y.S, 
680, 232 App.Dlv. 325, affirmed 180 
N.B. 331, 268 N.Y. 668. 

Pa.—GlaJanella v. Ferris, Com.Pl., 52 
Lack-Jur. 93. 

Va—^Roane v. Roane, 67 S.E.2d 906, 
198 Va 18—Adams v. Snodgrass, 
7 S.B.2d 147, 176 Va 1—Truslow v. 
Ball, 186 S.E. 71, 166 Va 608— 
Cannon v. Cannon, 168 S.E. 406, 158 
Va 12. 

W.Va—Spencer v. WUllams, 170 S.Bl 
179, 113 W.Va 687, 89 AL.R. 1451. 

58 aj. p 992 note 97. 

Sufficiency of part performance to- 
take contract out of operation of 
statute of fkauds see Frauds, Stat¬ 
ute of IS 250, 262 a (2). 

Mere breach of contract held not 
fraud 

Ga—Hotel Candler v. Candler, 81 
SJB.2d 698, 198 Ga 839. 
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ance would work injustice,or unconscionable 
injury, and be such that the complaining party 
cannot be restored to his original position's or be 
adequately compensated in damages.44 So, it has 
been said, where there is no change for the worse 
on the part of the promisee as a result of, or in 
reliance on, the contract, it will not be specifically 
enforced,45 nor will specific performance be decreed 
where the complaining party has profited by reliance 
on the oral contract45 A loss resulting to the com¬ 
plaining party need not, however, be accompanied 
by a corresponding gain to the other party in order 
to justify specific performance.47 Where a parol 
agreement is later modified by parol, a partial per¬ 
formance of the modification takes the whole agree¬ 
ment out of the statute of frauds so as to permit 
specific performance tihereof.48 No amount of per¬ 
formance or attempted performance is sufiScient 
to authorize the specific enforcement of an oral 
contract which is not definite or certain,49 

By which party required. The acts of part per¬ 
formance which may be considered as authorizing 
the enforcement of such a contract are those done 
by,50 or for the benefit of,5i the party seeking to 
enforce it Accordingly, acts done by the party 


against whom enforcement is sought are unavailing 
to the complaining party, as far as taking the con¬ 
tract out of the statute of frauds is concemed.52 

Knowledge and acquiescence of other party. In 
order that an act may constitute part performance 
of an oral contract, within the rule permitting the 
specific enforcement of such contracts when partly 
performed, it must be done with the knowledge^® 
or the acquiescence or consent54 of the other party 
to the contract 

§ 54. Referability of Acts to Contract 

An act relied on as part performance of an oral 
contract must be unequivocally and exclusively refera¬ 
ble to the contract and must have been done In pur¬ 
suance of the Contract so as to result therefrom and 
not from some other relation. 

It is a general rule, applicable to nearly, if not 
quite, all acts relied on as part performance, with¬ 
in the rule that an oral contract may be specifically 
enforced where it has been partly performed, that 
every such act must be unequivocally and, ordinari¬ 
ly, exclusively referable to the contract, in the sense 
diat it must of itself give rise to an inference of 
the existence of the contract, and that the doing 
of it cannot otherwise reasonably be accounted 


ZTsoessity of perfomumoa 
Where party agralnst whom con¬ 
tract was sought to be enforced did 
not invoke statute of frauds, part 
performance by party seeking to en¬ 
force contract was not an indispens¬ 
able prerequisite to specific perform¬ 
ance.—State ex rel. Pla.ee v. Bland, 
183 S-W.Sd 878, 353 Mo. 639. 

41. N.T.—Walter v. Hoffman, 196 
ISr.B. 291, 267 N.Y. 366. 

42. TT.S.—Holton v. Reed, CA-N-M., 
193 F.2d 390. 

43 . IJ.S.—^Danciger Oil & Refining 
Co. V. Burroughs, CtCAOkl., 75 
F.2d 855, certiorari denied 55 S.Ct. 
915, 295 U.S. 768. 79 LJBJd. 1700. 

•Csra.—Hotel Candler v. Candler, 31 
S.BI2d 693, 198 Ga. 339—Pryor v. 
Cureton, 199 S.E. 175, 186 6a. 892. 
HI.—Chambers v. Appel, 64 N.E.2d 
511, 392 Ill. 294—Holsz v. Stephen, 
200 W.B. 601, 362 HI. 527, 106 AL.R. 
737. 

58 aj. p 993 note 98. 

44 . U.S.—^Danciger Oil & Refining 
Co. V. Burroughs, C.C.AOkl., 76 
F.2d 865, certiorari denied 55 S.Ct 
915, 296 U.S. 758, 79 Ii.Bd. 1700. 

Ga.—^Hotel Candler v. Candler, 31 
S.B.2d 693, 198 Ga. 339. 
m.—Chambers v. Appel, 64 N’.E.2d 
611, 392 DL 294—Holsz v. Stephen, 
200 N.B. 601, 362 HI. 527, 106 AL.R. 
737. 

Minn.—^Happel v. Happel, 238 N.W. 
783, 184 Minn. 377. 

Va.—Adams v. Snodgrass, 7 S.E.2d 


147, 176 Va. 1—Truslow v. Ball, 
186 S.B. 71, 166 Va. 608—Cannon v. 
Cannon. 163 S.B. 405, 168 Va. 12. 

68 C.J. p 993 note 99. 

OompensatLoii at law held adequate 
W.Va.—Spencer v. Williams, 170 S.B. 

179, 113 W.Va. 687, 89 AL».R. 1461. 
46. HI.—^Tager v. Lyon, 169 NJE. 

222. 337 HI. 271. 

Keeping store vacant 
Vendor who sought specific en¬ 
forcement of partially oral contract, 
on ground that part performance 
took the contract out of the statute 
of frauds, did not suffer irremediable 
injury necessary to remove the con¬ 
tract from the statute of frauds 
merely because the vendor kept store 
on realty vacant and was required to 
heat the premises, since vendor had 
an adequate remedy at law.—^Bedini 
V. Christo, 70 ]Sr.T.S.2d 221, 189 Misc. 
377, modified on other grounds 76 
N.Y.S.2d 433, 273 App.Dlv. 804. 

46. Tex.—OBYancls v. Thomas, 106 
S.W.2d 267, 129 Tex. 679. 

47. Mass.—Williams v. Carty, 91 
N.B. 392, 205 Mass. 396. 

48. Mich.—Norris v. Showerman, 2 
Bougl. 16. 

Ill.—^Bell V. Anderson, 127 N.B. 
87, 292 HI. 606. 

SO. Minn.—^Hecht v. Anthony, 283 
■N.W. 763, 204 Minn. 432. 

Wls.—^Kessler v. Olen, 280 N.W. 362, 
228 Wls. 662, rehearing denied 281 
N.W. 691, 228 Wis. 662. 

58 C.J. p 993 note 6. 
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VoluAtaary dismissal of suit 

Under statute authorizing specific 
performance of a parol contract as 
to land if party seeking relief ‘'can¬ 
not be restored to his former posi¬ 
tion," landowner who orally agreed 
to procure cancellation of senior se¬ 
curity deed, replacing it with se¬ 
curity deed on another tract which 
holder of junior security deed was to 
convey to landowner, could not en¬ 
force specific performance by holder 
of junior security deed after senior 
security deed had been canceled pur¬ 
suant to the agreement, where holder 
of senior security deed had the suit 
voluntarily dismissed as far as he 
was concerned.—^Pryor v. Cureton, 
199 S.E. 175, 186 Ga. 892. 

61. Mich.—^Murphy v. Stever, 11 N. 

W. 368, 47 Mich. 522. 

58 C.J. p 993 note 8. 

Spedfio peirformaiLoe denied 
N.H.—^Abbott V. Baldwin, 61 N.H. 
583. 

58 C.J. p 993 note 7. 

68. Wis.—Kessler v. Olen. 280 N.W. 
352, 228 Wis. 662, rehearing de¬ 
nied 281 N.W. 691, 228 Wis. 662. 

58 CJ. p 993 note 9. 

63. Wls.—Kelly v. Sullivan, 30 N.W. 

2d 209, 252 Wis. 62. 

68 C.J. p 993 note 13. 

54. Or.—Howland v. Iron Fireman 
Mfg. Co., 215 P.2d 380, 188 Or. 230. 
Wls.—^Kelly v. Sullivan, 30 N,W.2d 
209, 262 Wis. 62. 

58 C.J. p 993 note 14. 
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for, 55 and that it must clearly appear to have been 
done in pursuance of the contract, so as to result 
from the contract and not from some other rela- 
tion,55 or, as it has been expressed, the act must 
refer to, result from, or be in pursuance of, the 


contract soug'ht to be enforced.57 Moreover, it is 
ordinarily not sufficient that the act shows or tends 
to show the existence of some contract, but it must 
be referable solely to the particular contract in 
suit,58 although an entire absence of conflict in 


55. Cal.—CorpnB JacU cited in 
Stevenson v. Pantaleone, 21 P.2d 
703, 705, 131 Cal.App. 401—^Erick¬ 
son V. Geranson, 11 P.2d 907, 123 
Cal.App. 575. 

Idaho.—Johnson v. Flatness, 211 P.2d 
769, 70 Idaho 37. 

Md.—Soehnlein v. Pumphrey, 37 A.2d 
843, 183 Md. 334. 

Mich.—Greening v. McCambrldge, 
275 N.W. 795, 282 Mich. 135— 
Woods V. Johnson, 253 N.W. 257, 
266 Mich. 172. 

Minn.—Burke v. Fine, 51 N.W.2d 818. 
Mo.—Jones v. Linder, 247 S.W.2d 
817—Sportsman v. EEalstead, 147 
S.W.2d 447, 347 Mo. 286. 

Neb.—Smith v. Kinsey. 28 N.W.2d 
588, 148 Neb. 786—^Kesselman v. 
Goldsten, 27 N.W.2d 692, 148 Neb. 
452—Caspers v. Frerlchs, 21 N.W. 
2d 513, 146 Neb. 740—Crnkovlch v. 
Crnkovich, 16 N.W.2d 66, 144 Neb. 
904—^Taylor v. Clark, 13 N.W.2d 
621, 143 Neb. 662—Cahill v, Mock- 
ett. 10 N.W.2d 679, 148 Neb. 730— 
Overlander v. Ware, 166 N.W. 611, 
102 Neb. 216. 

N.J.—Turitch v. Turitch, 61 A-2d 901, 
189 N.J.B(i. 489—Vreeland v. Vree- 
land, 32 A. 8, 63 N.J.Bq, 387. 

N.T.—Walter v. Hoffman, 196 N.E. 
291, 267 N.T. 366—Roberta v. Ful¬ 
mer, 91 N.T.S.2d 194, 276 App.Div. 
990, reversed on other grounds 93 
N.B.2d 846, 301 N.T. 277, reargu¬ 
ment denied 96 N.E.2d 826, 301 N.T. 
778 —O’Boyle v. Brenner, 73 N.T.S. 
2d 687, 189 Mlsc. 1058, modified on 
other grounds 79 N.T.S.2d 84, 273 
Ajpp.Div. 683, appeal dismissed 95 
N.m2d 47, 301 N.T. 686—In re 
Buehler’s Estate, 69 N.T.S, 2d 766, 
186 Misc. 306, affirmed 70 N.T.S.2d 
139, 272 App.Div. 757, appeal de¬ 
nied 73 N.T.S.2d 486, 272 Aj)p.Div. 
794—^Zelzer v. Tork^le Park Co., 
252 N.T.S. 626, 141 Misc. 190— 
Makres v. O’Day, 59 N.T.S.2d 640. 
Tex.—Cheney v. Coffey, 113 S.W.2d 
162, 131 Tex. 212, rehearing denied 
114 S.W.2d 633, 181 Tex. 212. 

Wis.—Schmitz v. Schulenburg* 296 
N.W. 103, 236 Wis. 606. 

68 C.J. p 994 note 17. 

Part performance sufficient to take 
contract out of operation of stat¬ 
ute of frauds see Frauds, Statute 
of i 260. 

Basis of liability 

In an equitable action for specific 
performance based on specific per¬ 
formance, defendant is really charged 
on the equities resulting from the 
acts done in execution of the con¬ 
tract and not on the contract itself. 


Iowa.—^FalraJl v. Arnold, 286 N.W. 
664, 226 Iowa 977. 

N.T.—Walter v. Hoffman, 196 N.E. 
291, 267 N.T. 366. 

Contract to adopt 

(1) Plaintiff who was abandoned 
by his real father was not entitled to 
relief by way of specific performance 
of parol contract entered into by his 
mother and stepfather in considerar- 
tion of their marriage under which 
stepfather agreed to take plaintiff 
into his home and keep him as his 
own child, where there was no show¬ 
ing that services rendered by plain¬ 
tiff and filial affection bestowed 
would not have been rendered in ab¬ 
sence of any contract.—^Taylor v. 
Boles, 13 SJS.2d 362, 191 Ga. 591. 

(2) Where adopting parent was 
stepmother and it. did not appear 
that same situation would not have 
prevailed without regard to oral 
adoption contract and it appeared 
that there was in fact no surrender 
of custody of child by natural father, 
child was not entitled to enforcement 
of oral adoption contract to partici¬ 
pate in adopting parent’s estate on 
adopting parent's death.—Fargason 
V. Pope, 31 S.E.2d 37, 197 Ga. 848. 

DetermliLatUm of referable acts 

(1) In determining whether or not 
acts of one seeking specific perform¬ 
ance of an oral contract to convey 
realty are referable solely to the con¬ 
tract alleged, the acts must be con¬ 
sidered as a whole, and proper con¬ 
sideration must be given to all other, 
relevant facts and circumstances 
shown by the evidence.—Noetzel- 
mann v. Noetzelmann, 43 N.W.2d 516, 
163 Neb. 133—Riley v. Riley, 83 N.W. 
2d 625, 150 Neb. 176. 

(2) Acts held referable to contract. 
Md.—^Evans v. Buchanan, 88 A.2d 

81, 183 Md. 463. 

Okl.—Holland v. Ross, 117 P.2d 798, 
189 Okl. 428. 

S.C.—Carson v. Coleman, 88 S.E.2d 
147, 208 S.a 406. 

(3) Acts held not referable to con¬ 
tract. 

Minn.—^Hatlestad v. Mut Trust Life 
Ins. Co., 268 N.W. 666, 197 Minn. 
640. 

Mo.—^Davis v. Feior, 142 S.W.2d 76, 
346 Mo. 614. 

Neb.—Lintz v. Apking, 18 N.W.2d 66, 
145 Neb. 714—Diez v. Rosicky, 16 
N.W.2d 166, 146 Neb. 242—Taylor 
V. Clark, 13 N.W.2d 621, 143 Neb. 
552. 

Oral contracts as to personalty 
The rule that, in order to be entl- 
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tied to specific performance of an 
oral contract relating to realty, serv¬ 
ices performed by claimant must be 
clearly referable to it does not apply 
to personalty.—Evans v. Buchanan, 
38 A.2d 81, 188 Md. 463. 

Performance under dnal contract 
Where landowner made oral agree¬ 
ment renting land to another and 
granting an option to purchase land, 
an entry in pursuance of the oral 
agreement would be considered as an 
entry made solely under portion of 
agreement relating to tenancy and 
would not constitute sufficient part 
performance to justify decree for 
specific performance of portion of 
oral agreement granting the option. 
—^Hennon v. Gresham, 26 S.E.2d 262, 
196 Ga. 197. 

56. Neb.—^Lunkwitz v. Guffey, 84 
N.W.2d 266. 160 Neb. 247—Baker v. 
Heavrin, 29 N.W.2d 376, 148 Neb. 
766—Smith v. Kinsey, 28 N.W.2d 
688, 148 Neb. 786—Caspers v. 

Frerichs, 21 N.W.2d 618, 146 Neb. 
740—^Diez v. Rosicky, 16 N.W.2d 
166, 145 Neb. 242—Crnkovich v. 
Crnkovich, 16 N.W.2d 66, 144 Neb. 
904—Taylor v. Clark, 13 N.W.2d 
621, 143 Neb. 662—Cahill v. Mock- 
ett, 10 N.W.2d 679, 143 Neb. 730— 
Overlander v. Ware, 166 N.W. 611, 
102 Neb. 216. 

N. J.—C. C. Cawthorne & Co. v. Seeger, 
63 A.2d 792, 140 N.J.Eq. 213. 

Or.—^Howland v. Iron Fireman Mfg. 

Co., 215 P.2d 380, 188 Or. 230. 

68 C.J. p 995 note 18. 

57- Md.—Gorney v. Marconi, 47 A.2d 
762, 186 Md. 582. 

Mo.—Schebaum v. Mersman, 191 S. 
W.2d 671. 

Neb.—Diez v. Rosicky, 16 N.W.2d 165, 
146 Neb. 242—Taylor v. Clark. 13 
N.W.2d 621, 143 Neb. 662—Cahill 
V. Mockett, 10 N.W.2d 679, 143 
Neb. 780—Overlander v. Ware, 166 
N.W. 611, 102 Neb. 216. 

Va.—^Roane v. Roane, 67 S.E.2d 906, 
193 Va. 18—Adams v. Snodgrass, 7 
S.B.2d 147, 176 Va. 1—Truslow v. 
Ball, 186 S.B. 71, 166 Va. 608— 
Couch V. Cox, 181 S.B. 433, 166 Va. 
55—Mann v. Mann, 165 S.B. 622, 
169 Va. 240—Cannon v. Cannon, 163 
S.B. 406. 168 Va. 12. 

W.Va.—Spencer v. Williams, 170 S.E. 

179, 113 W.Va. 687, 89 A.L.R. 1451. 
Wis.—Kelly v. Sullivan, 30 N.W.2d 
209, 252 Wis. 62. 

58 C.J. p 995 note 19. 

58. U.S.—Williams v. Mosris, D.C., 
95 U.S. 444, 24 L.Ed. 360. 

58 C.J. p 996 note 20. 
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the evidence as to the contract is not necessary.®® 
It is not, however, requisite that an act, in order to 
constitute part performance of the contract, shall 
be an act stipulated in the contract itself to be 
done,®® but it is sufficient if it has been done ei¬ 
ther in performance or in pursuance of the contract 
and in reliance thereon.®^ It has been held that acts 
done in reliance on an agreement and with the 
knowledge of the other party to the agreement, 
even though not strictly in execution of the agree¬ 
ment, may be so disastrous in their consequences 
to the one performing as imperatively to call for 
specific performance of the agreement.®® 

Acts prior or preparatory to contract or per^ 
formance. In view of the rule that an act of part 
performance of an oral contract must, in order to 
be sufficient to authorize the specific performance 
of the contract, be in pursuance thereof and un¬ 
equivocally referable thereto, an act done prior to 
the making of the contract,®® or an act which is 
merely ancillary or preparatory to the contract or 
its performance,®^ cannot be regarded as part per¬ 
formance thereof. 

Collateral acts. An act which is purely collateral 
to an oral contract, although it is done in reliance 
on such contract and is prejudicial to the party 
seeking to enforce it, is not such a part perform¬ 
ance thereof as to authorize the enforcement of the 
contract by a court of equity.®® Thus, the purchase 
by a vendee of the rights of other persons in the 
property contracted to be conveyed to him is not 
a part performance of such contract;®® nor is the 
abandonment of a right agains^ a third person®^ 
or the breaking off of negotiatwns with him®® a 
part performance of a contract, although done m 
reliance thereon. Moreover, even if the collateral 
act can be regarded as the consideration for the 
contract, it is ordinarily not sufficient part per¬ 


formance to justify the enforcement of the agree¬ 
ment.®® Where, however, the agreement was made 
to induce the collateral act, and was relied on by 
the promisee, specific performance of such agree¬ 
ment may be granted where it would be a fraud on 
him to refuse it,^® since the courts will not permit 
the statute of frauds to be used as a means of 
fraud.7i 

§ 55. Particular Acts as Part Performance 

Whether or not there has been such part perform¬ 
ance of an oral contract as to authorize specific per¬ 
formance must be determined from the facts In each case* 

The courts have not attempted to lay down any 
general rule as to what acts constitute such part 
performance of an oral contract as to authorize- 
its specific enforcement,7® but have applied the gen¬ 
eral principles to the facts of each case.^® It has- 
been said that the thing done in part performance- 
of an oral contract must be some act recognizable 
as a basis in equity for granting relief.74 

Irretrievable abandonment of right against prom-- 
isor. It has been held that there is sufficient part 
performance where promisee, in pursuance of, and! 
reliance on, a contract, compromises or dismisses 
a pending suit or action against the promisor, and 
such action cannot be reinstated, or the claim on 
which it was founded has become barred, or he has* 
otherwise irretrievably changed his position by such 
dismissal or compromise,^® or where he relinquishes- 
a right to appeal from a judgment of foreclosure 
against him,7® or relinquishes or fails to exercise a 
statutory right of redemption before its expiration.7T 
Also, it has been held that mere forbearance to sue 
for the recovery of a debt is part performance of 
an agreement to execute a mortgage as security,, 
where the debtor afterward is declared bankrupt,*^®- 
and, similarly, that failure to defend a foreclosure 


6S- lowsk .—Sweeney t. O’Hora, 48 
Iowa 34. 

68 C.J. p 996 note 21. 

60. Minn.—^Brown v. Hoa^T* 29 N.W. 
135, 35 Minn. 373. 

58 C.J. p 996 note 22. 

61. Minn.—^Brown v. Hoag; supra. 

58 C.J. p 996 note 28. 

62. Mo.—Jones v. Linder, 247 S.W. 
2d 817. 

63. MldL—^Lepedus v. WelnbersT* 
290 N.W. 859, 292 Mich. 489. 

Minn.—^Ruble v. Ruble, 47 N.W.2d 
420, 234 Minn. 15. 

68 C.J. p 996 note 27. 

66. Minn.—^Ruble v. Ruble, supra. 
Mo.—Jones v. Linder, 247 S.W.2d 817, 
68 O.J. p 996 note 28. 

66. Mo.—Jones v. Linder, supra. 

68 aj. p 997 note 30. 


f 66. Mass.—Graves v. Goldthwait, 26 
N.B. 860, 158 Mass. 268, 10 L.R.A. 
I 763. 

67. Or.—Jennlng v. Miller, 85 P. 517, 
48 Or. 201. 

58 aJ. p 997 note 82. 

6a Ga.—^Lyons v. Bass, 84 S.E. 721, 
108 Ga. 573. 

68 C.J. p 997 note 38. 

69. Mo.—Chambers v. Lecompte, 9 
Mo. 575. 

58 O.J. p 997 note 34. 

7a Tex.—^McQKinley ▼. Wilson, Civ. 

App., 96 S.W. 112. 

68 CJr. p 997 note 86. 

71. Ind.—Sands v. Thompson, 48 
Ind. 18. 

58 C.J. p 997 note 37. 
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72. Minn .—^Brown v. Hoag, 29 N.W. 
135, 35 Minn. 378. 

W.Va.—Miller v. Lorentz, 19 S.E. 891, 
89 W.Ya. 160. 

7a N.Y.—Walter v. Hoffiman, 19 6> 
W.B. 291, 267 N.T. 366. 

68 C.J. p 998 note 41. 

74. Neb.—Baher v. Heavrin, 29 N.W* 
2d 876, 148 Neb. 766. 

76. Minn.—Sllngerland v. Sllnger— 
land, 39 N.W. 146, 89 Minn. 197. 

58 C.J. p 1021 note 1. 

7a Wla—Paine v. Wilcox, 16 Wls* 

202 . 

77. Minn.—Wllllama v, Stewart, 26 
Minn. 616. 

7a Ind.T.—Allender v. Evans-Smitb^ 
Drug Co., 64 S.W. 668, 3 Ind.T. 628* 
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suit or bid at the sale, in accordance with the terms 
of a contract, is sufficient to authorize its specific 
enforcement where there is no right to redeem.^^ 

§ 56. -Acts of Vendor or Lessor 

The receipt by a vendbr or lessor under an oral 
contract of payment of the consideration thereof Is not 
in itself such part performance of the contract as to 
authorize its specific enforcement at his suit. Delivery 
by the vendor or lessor of possession of pi^perty to 
which the contract relates Is such part performance 
as to authorize specific performance. 

The receipt by a vendor or lessor under an oral 
contract of payment of part or all of the considera¬ 
tion thereof is not in itself such part performance 
of the contract as to authorize its specific enforce¬ 
ment at his suit,80 nor will the conveyance of prop¬ 
erty agreed to be sold or conveyed constitute part 
performance such as to entitle the vendor to have 
the contract specifically enforced, since such con¬ 
veyance is merely equivalent to payment of the con¬ 
sideration for the vendee’s tmdertaking to pay the 
purchase price.^i Delivery by the vendor or lessor, 
however, of possession of property to which the 
contract relates, accepted and acted on by the ven¬ 
dee or lessee, is such an act of part performance 
by the former as to entitle him to have the contract 
specifically enforced and it has been regarded as 
sufficient that the vendee or lessee went into pos¬ 
session with the knowledge or assent of the other 
party,88 particularly where some part of the con¬ 
sideration of the contract has been paid®^ or valua¬ 
ble improvements have been made on the premises*® 
by the vendor or lessee, unless the possession was 
taken not under the contract but by virtue of some 
other title or agreement*® On the other hand, a 
taking of possession by the vendee or lessee has 
been 'held not to avail the vendor or lessor,**^ and 
it would seem that, in strictness, there must be a 
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delivery of possession by the latter, since he must 
rely on his own act of part performance.*® 

If the vendor or lessor, in reliance on the agree¬ 
ment, not only delivers possession but also makes 
substantial or extensive alterations or improvements 
in the premises for the accommodation of the ven¬ 
dee or lessee, his equitable right to specific perform¬ 
ance is thereby strengthened,** and the same result 
follows from such changes in, or use of, the prop¬ 
erty by the vendee or lessee that it cannot be re¬ 
stored to the vendor or lessor in its original condi¬ 
tion or that its value is depreciated.*® The payment 
by a vendor of outstanding encumbrances on land 
orally agreed to be conveyed is not, however, part 
performance of such agreement, although done in 
pursuance of its tenns.*i It has been held that a 
parol promise in consideration of which a deed of 
conveyance has been made may be specifically en¬ 
forced.** A lessor who has performed his part 
of a parol agreement relating to the execution and 
delivery of gas and oil leases is entitled to a decree 
of specific performance against the lessee where 
the lessor cannot be restored to his former posi¬ 
tion or adequately compensated at law.** The ex¬ 
ecution and delivery of deeds of certain lots by a 
debtor to a creditor as performance of an oral 
contract to discharge an antecedent debt are not 
such part performance as to entitle the creditor to 
further conveyances of land which was included in 
the oral contract but which had not been conveyed 
with the other deeds.*^ 

§ 57. -Acts of Vendee, Lessee, or Doneo 

in General 

Where there have been sufficient acts of part per¬ 
formance by a vendee, lessee, or donee In execution o-P 
an oral contract, such party can enforce the contract 
by a suit for specific performance. An oral contract 
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79. Wis.—Cutler v. Babcock, 61 N. 
W. 420, 81 Wls. 195, 29 Am.S.R. 
882. 

58 C.J. p 1021 note 5. 

80. W.Va.—^Huntingrton, etc., Land 
Dev. Co. V. Thornburg:, 88 S.E. 108, 
46 W.Va. 99. 

68 C.J. p 998 note 48. 

81. Tex .—Clegg v. Brannan, Civ. 
App., 190 S.W. 812, affirmed 284 
S.W. 1076, 111 Tex. 367. 

82. K.J.—Wharton v. Stoutenburgh, 
85 N.J.Eq. 266. 

68 C.J. p 998 note 47. 

83. U.S.—Conway v. Sherron, D.C., 
6 P.Cas.No.8.147, 2 Cranch C.a 80. 

58 C.J. p 998 note 48. 

84. Iowa—Nau v. Jackman, 12 N.W. 
812, 58 Iowa 869. 

58 C.J. p 998 note 49. 


85. N.T.—^Murray v. Jayne, 8 Baxh. 
612. 

Or.—Cooper v. Thomason, 45 P. 296, 
30 Or. 161, 

86 . Ga—^Haisten v. Savannah, etc., 
R Co., 61 Ga 199. 

58 C.J. p 998 note 61. . 

87- Mass.—Palumbo v. James, 164 
N.E/466, 266 Mass. 1. 

58 C.J. p 998 note 52. 

88 . W.Va—^Huntlngrton, etc.. Land 
Dev. Co. V. Thornburg, 33 SwE. 108, 
46 W.Va 99. 

89. D.a—HofiCman v. P. BL Duehay, 
Inc., 66 F.2d 889, 62 App.D.C 206. 

Wash.—^Rowland v. Cook, 88 P.2d 224, 
170 Wash. 624, 101 A.L.R 180. 

58 C.J. p 998 note 64. 

90. N.T.—Walter v. Hoffman, 196 
N.B. 291, 267 N.T. 366. 

58 C.J. P 998 note 55. 
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91. Wis.—Starin v. Newcomb, 18 
Wis. 619. 

92. 111.—^Ropackl v. Ropacki, 188 
N.E. 400, 854 Dl. 502. 

Promise to recoxivey on remarriagre 
Defendant’s promise to reconvey 
on remarriage, although not in writ¬ 
ing, being part of agreement where¬ 
by plaintiff conveyed to defendant, 
could be specifically enforced, plain¬ 
tiffs having fully executed the con¬ 
tract, rendering the statute of frauds- 
inapplicabla—Shapiro v. Steinberg,. 
166 SJB2. 767, 175 Ga 869. 

93. U.S.—Danciger Oil & Refinlngr 
Oo. V. Burroughs, C.C.A.Okl., 75- 
P.2d 856, certiorari denied 55 S.Ct. 
915, 295 U.S. 768, 79 L.Ed. 1700. 

94k N.Y.—^Zelzer v. Yorkvllle Park. 
Co., 252 N.Y.S. 626, 141 Misc. 190.. 
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made In consideration of marriage Is not ordinarily 
rendered specifically enforceable by marriage alone^ 

Where there have been sufficient acts of part per¬ 
formance by a vendee, lessee, or donee in execution 
of an oral contract, such party can enforce the con¬ 
tract by a suit for specific performance.^® An oral 
contract made in consideration of marriage is or¬ 
dinarily not rendered specifically enforceable by 
the vendee, lessee, or donee, within the rule au¬ 
thorizing the specific performance of oral contracts 
which have been partly performed, by marriage 
alone.®® Where, however, the contract by its terms 
is to be performed, or a written contract is to be 
executed, before marriage, but by fraudulent con¬ 
trivances, false excuses, or trick or stratagem, the 
promisee is prevailed on to marry without waiting 
for such performance or written contract, specific 
performance may be had because of the fraud.®^ 
Marriage together with any other act in pursuance 
of the contract may constitute such part perform¬ 
ance as to take case out of the statute of frauds.®® 
Thus, there is sufficient part performance of an oral 
gift of, or contract to give or convey, properly in 
consideration of marriage where the promisee en¬ 
ters into the marriage and also takes possession of 
the property in reliance on such pursuance of the 
contract,®® especially if valuable improvements on 
the property are afterward made.^ Where the con¬ 
tract is one between the parties to the marriage, 
and the subsequent taking of possession or making 
of improvements is referable to the marital rela¬ 


tionship of the parties rather than solely to the 
contract, such acts will not, in conjunction with 
the marriage, authorize specific performance.® 

§ 58. -Payment 

Generally, payment of any part or all of the consid¬ 
eration for an oral Contract Is not, standing alone, such 
part performance thereof as to authorize specific per¬ 
formance of the contract; but payment In conjunction 
with other acts of part performance may be sufficient. 

It is a general rule that payment of any part 
or all of the consideration for an oral contract is 
not, standing alone, such part performance there¬ 
of, within the rule relating to the enforcement of 
oral contracts partly performed, as to authorize the 
specific performance of the contract,® except where, 
by statute, payment takes oral contracts out of 
the operation of the statute of frauds^ or is ex¬ 
pressly declared to be sufficient part performance,® 
and except where part pa 3 rment is held to be such 
part performance as to authorize the specific en¬ 
forcement of a contract where the pa 3 rment is ad¬ 
mitted in the payee’s pleadings® or proved against 
him in writing.^ In a few cases specific perform¬ 
ance of oral contracts for the conveyance of land 
has been granted on the supposed ground of pre¬ 
venting fraud where the full purchase price has 
been paid.® 

Despite the almost universal recognition of the 
rule that payment alone is not sufficient part per¬ 
formance, the authorities are not agreed as to the 
basis on which it rests.® Thus, by some courts it 


95. Mich.—^Boelter v, Blake, 12 N.W, 
2d 327, 307 Mich. 447. 

Aots held snULoleiLt 
Cal.—Van Possen v. Yagrer, 161 P.2d 
14, 65 Cal.App.2d 691. 

Mich.—^McDonald v. Schelfler, 84 N. 

W.2d 673, 323 Mich. 117. 

N.T.—^In re Green's Estate, 107 IT.Y. 

S.2d 278, 200 Mlsc. 626. 
lELI.—Pagan v. Negus, 72 A.2d 671, 
77 R.I. 1. 

Aots held InsujBlciexLt 
Colo.—^French v. Mitchell, 22 F.2d 
644, 92 Colo. 532. 

96. U.S.—Lloyd v. Pulton, Ga., 91 
U.S. 479, 23 L.Ed. 363. 

68 CJ. p 998 note 60. 

97. Cal.—^Peek v. Peek, 19 P. 227, 
77 Cal. 106, 11 Ain.S.R. 244, 1 L. 
H.A, 185. 

58 C.J. p 999 note 62. 

98. Mo.—Nowack v. Berger, 34 S.W. 
489, 133 Mo. 24, 54 Am.S.B. 663, 
81 L.R.A. 810. 

99. Md.—^Dugan v. Glttlngs, 8 GUI 
138, 167, 43 Am.D. 306. 

S.C.—^Bart v. Bart, 3 S.C.Eq. 692. 

X. Mo.—White V. Ingram, 19 S.W. 
827, 110 Mo. 4741 


2. Ohio.—^Henry v. Henry, 27 Ohio 
St 121. 

68 C.J. p 999 note 67. 

3- Cal.—Shlve v. Barrow, 199 P.2d 
693, 88 Cal.App.2d 838. 

Ga.—Neely v. Sheppard, 196 S.B. 462, 
186 Ga. 771. 

HI.—Durbin v. Carter Oil Co., 87 N.B. 
2d 766, 378 Ill. 32—Wlnans v. 
Bloomer, 161 N.B. 699, 321 Ill. 76. 
IKan.—^Peterson v. Hagaman, 176 P.2d 
118, 162 Kan. 222. 

Mich.—Hatch v. Wolack, 26 N.W.2d 
191, 316 Mich. 258. 

Mo.—Davis V. Palor, 142 S.W.2d 76, 
346 Mo. 514. 

Neb.—Herbstrelth v. Walls, 26 N.W. 
2d 409, 147 Neb. 805—Oorpus Juris 
dted in Taylor v. Clark, 13 N.W.2d 
621, 624, 143 Neb. 652. 

N.J.—Feldman v. Warshawsky, 4 A. 

2d 84, 125 N.J.E(i. 19. 

N.D.—^Henry S. Grinde Corp. v. 
Klindworth, 44 N.W.2d 417, 77 tN.D. 
697—^Brey v. Tvedt 21 N.W.2d 49, 
74 N.D. 192. 

Okl.—^Moffett V. City Realty Co., 185 
P.2d 947, 199 Okl. 389—Hickey v. 
Ross, 172 P.2d 771, 197 Okl. 643. 
Tex.—Francis v. Thomas, 106 S.W.2d 
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267, 129 Tex. 679—Whaley v. Mc¬ 
Donald, Clv.App., 194 S.W. 409. 

Vt—Carvage v. Stowell, 65 A.2d 188, 
116 Vt 187. 

W.Va.—Callaham v. First Nat Bank 
of mnton, 30 S.E.2d 735, 126 W.Va. 
907. 

68 C.J. p 999 note 70. 

A Iowa.—Yule v. Pell, 99 N.W. 669, 
128 Iowa 662. 

68 aj. p 1001 note 71. 

6. G^a.—^Rawlins v. Shropshire, 46 
Ga. 182. 

68 aJ. p 1001 note 72. 

Part payment alone held Insuffloient 

Ga.—^Harris v. Underwood, 66 S.B.2d 
332, 208 Ga. 247. 

68 C.J. p 1001 note 72 fa] (2). 

6. Del.—Townsend v. Houston, 1 
Del. 632, 27 Am.D. 732. 

7. Del.—^Townsend v. Houston, su¬ 
pra—^Matthes v. Wler, 84 A. 878, 10 
DeLCh. 63. 

8. N.Y.—Kincaid ▼. Kincaid, 32 N.Y. 
6. 476, 85 Hun 141, affirmed 53 N.R 
1126, 167 N.Y. 715. 

68 C.J. p 1001 note 76. 

9. Neb.—Corpus Juris guoted In Tay¬ 
lor V. Clark, 13 N.W.2d 621, 624, 
143 Neb. 662. 
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has been founded on the view that payment is not 
an unequivocal act, or referable solely to the con- 
tract.i® A reason more commonly given is that 
where the only act in pursuance of the contract 
is pa 3 rment the remedy at law is adequate, since 
it restores the promisee to the exact position he 
occupied before the payment, and nonperformance 
by the promisor accordingly does not work a 
fraud.^^ Another reason is that the statute of 
frauds, in the clause with respect to the sale of 
goods, has expressly provided that pa 3 mient of the 
price, or a part thereof, shall render the contract 
binding, but there is no such provision in the clause 
concerning the sale of lands.i^ 

Effect of nonrecoverahiUty of payment made. 
The application of the general rule that payment 
of part or all of the consideration of an oral con¬ 
tract is not such part performance thereof as to 
justify its specific enforcement is ordinarily not 
affected by the fact that the party to whom pay¬ 
ment was made is insolvent, so that it could not 
be recovered from himA® In a few cases, how¬ 
ever, payment has been treated as sufficient part 
performance in such circumstances.^^ Similarly, 
it has been held that, where the circumstances of 
the case are such that there is no right to recover 
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the payment's or where action therefor is barred 
by a statute of limitations,^® specific performance of 
the contract may be granted. 

Payment with other acts. While an oral contract 
is ordinarily not sufficiently performed to author¬ 
ize its specific enforcement by the mere payment 
of the consideration, such payment in conjunction 
with other acts of part performance may be suffi¬ 
cient to authorize specific performance,!*^ although 
in particular cases it has been held that the facts 
did not constitute sufficient part performance.!® 

Formj medium, and sufficiency of payment. The 
delivery of chattels,!® or the conveyance of land 
to the payee®® or to a third person,®! or the ren¬ 
dition of personal services,®® or the making of val¬ 
uable improvements on property,®® or, in general, 
any such change of position at the request of the 
promisor and on the strength of the promise as 
constitutes a legal consideration®^ may be a suffi¬ 
cient payment, provided it is intended as such.®® 
Similarly, a check for the amoimt of the considera¬ 
tion or part of it is a sufficient payment of such 
amount where it is accepted and held by the payee, 
and would be cashed if presented to the bank on 
which it is drawn.®® A mere tender of pa 3 unent, 
however, is not sufficient,®^ nor is a deposit of mon- 


la Tex.— Clegg v. Brannan, 284 S. 

W. 1076. Ill Tex. 867. 

58 C.J. P 1001 note 78. 

11. Kan.—^Baldridge v. Centgraf, 108 
P. 83. 82 Kan. 240. 

68 aJ. p 1001 note 79. 

12. N.T.—^Fajinln v. McMullen, 2 
Abb.Pr..N.S.. 224. 

13. Minn.—Townsend v. Fenton. 21 
N.W. 726. 82 Minn. 482. 

58 C.J. p 1001 note 88. 

14ti Ga.—Chastain v. Smith, 80 Ga. 
96. 

58 aJ. p 1001 note 84. 

15. N.T.—Kincaid v. Kincaid. 82 
N.T.S. 476, 86 Hun 141. aCElrmed 68 
N.B. 1126, 167 N.T. 716. 

68 C.J. p 1002 note 86. 

16. Minn.—Jorgenson v. Jorgenson, 
84 N.W, 221. 81 Minn. 428. 

N.Y.—Cooper v. Monroe. 28 N.T.S. 
222, 77 Hun 1. 

17 . tJ.S.—Arkansas Anthracite Coal 
& Land Co. v. Stokes. C.C.A.Ark.. 
277 P. 626. certiorari denied 42 S.Ct. 
689, 269 U.S. 686, 66 L.Ed. 1076. 

Arias.—Hulsh v. Lopez, 218 P.2d 727. 
70 Ariz. 201—Haynie v. Taylor. 213 
P.2d 684, 69 Arlz. 339—Condon v. 
Arizona Housing Corp.. 160 P.2d 
842, 63, Ariz. 126. 

Ark.—^Kromray v. Stobaugh. 206 S.W. 
2d 171, 212 Ark. 877—Arnold v. Ar¬ 
nold, 97 S.V7.2d 634, 198 Ark. 109. 
Fla.—^Dixon v. Clayton, 44 So.2d 76. 


Ga.—^Harris v. Underwood, 66 S.B.2d 
882. 208 Ga. 247—Neely v. Shep¬ 
pard, 196 S.B. 462, 186 Ga. 771. 

Md.—Soehnleln v. Pumphrey, 37 A.2d 
843. 183 Md. 834. 

Mich.—^Hatch v. Wolack. 26 N.'W.2d 
191, 816 Mich. 268. 

Neb.—^Herbstreith v. Walls. 25 N.W. 

2d 409. 147 Neb. 806. 

N.J.—Knox V. Kaelber, 46 A.2d 614, 
137 N.J.Eq. 494, affirmed 66 A.2d 
63, 140 N.J.EQ. 698. 

N.T.—Roberts v. Fulmer, 99 N.T.S.2d 
187, reversed on other grounds 91 
N.T.S.2d 194, 275 App.Div. 990, re¬ 
versed on other grounds 93 N.E.2d 
846, 301 N.T. 277, reargument de¬ 
nied 96 N.m2d 825, 301 N.T. 778. 
Okl.—Moffett V. City Realty Co., 185 
P.2d 947, 199 Okl 88A 

FaymeiLt of utility bills 
Where plaintiffs during their occu¬ 
pancy as lessees under written lease 
containing option to purchase per¬ 
formed oral agreement to pay utility 
bills, that performance took that part 
of agreement out of statute of frauds, 
plaintiffs would not be denied 
specific performance of option to 
purchase on ground that written 
agreement did not contain all of the 
agreements made between the par¬ 
ties.—^Petre v. Slowinskl, 29 N.W.2d 
606. 261 Wis. 478. 

Froonremeut of priorities to build 
Mich.—^Hatch v. Wolack, 26 N.W.2d 
191, 316 Mich, 258, 
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18. Mich.—^McCrea r. Jerkatls, 31 
N.W.2d 63, 820 Mich. 309. 

Mo.—^Ebudcbarth v. Gibstlne, App., 
182 S.W.2d 113. 

N.T.—^Berlin v. BUmmelstein, 71 N.T, 
S.2d 626. 

Tex.—Salas v. Salas, Civ.App., 229 
S.W.2d 881, refused no reversible 
error—^Harrold v. Ross. Civ.App., 
112 S.W.2d 780, error dismissed. 

19. Ala.—^Powell v. Hlgley, 7 So. 440, 
90 Ala. 103. 

Tex.—Castleman v. Sherry, 42 Tex. 
69. 

20. Wis.—^Hege v. Thorsgaard, 73 
N.W. 667. 98 Wis. 11. 

21. N.T.—Harder v. Harder. 2 Sandf. 
Ch. 17. 

22. Fla.—Cottages, Miami Beach v. 
Wegman, 67 So.2d 439. 

58 C.J. p 1002 note 96. 

23. Okl.—^Miller v. Roberts, 282 P. 
1104. 140 OkL 271. 

2^ Iowa.—^Tule v. Fell, 99 N.W. 

669, 128 Iowa 662. 

68 C.J. p 1002 note 97. 

25. Ala.—Hart v. McClellan, 41 Ala. 
251. 

68 aJ. p 1002 note 98. 

26. Ala.—^Penney v. Lyle, 88 So. 680, 
206 Ala. 476. 

27. Tex.—^Harrold v. Ross, Civ.App., 
112 S.W.2d 780, error dismissed. 

58 C.J. p 1002 note 1. 
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ey with a third person, to be paid over on perform¬ 
ance by the promisor^^s the consideration must 
be actually delivered or paid over to the party en¬ 
titled thereto.2S 

5 59. -Taking and Holding Possession, 

and Making Improvements 

a. In general 

b. Nature of possession required 

c Nature and sufficiency of improve¬ 
ments 

a. Ill Gteneral 

A mere taking of possession unaccompanied by oth- 
•er acts of part performance Is not sufficient to authorize 
the specific performance of an oral contract; but the 
-taking of possession and the payment of some consid¬ 
eration or the making of valuable Improvements permit 
-the contract to be specifically enforced. 

According to a number of authorities, except 
where otherwise provided by statute, a mere taking 
•of possession, unaccompanied by other acts of part 


performance, is not sufficient to authorize or per¬ 
mit the specific enforcement of an oral contract,80 
but there must in addition be payment or part pay¬ 
ment of the consideration,*1 or some other act of 
part performance.32 While there are dicta in a 
number of cases, in which other and additional acts 
of part performance appear, to the effect that pos¬ 
session alone is sufficient,33 in only a comparatively 
few instances has it actually been so held.34 

It has generally been held that the taking and 
holding of possession under and in reliance on an 
oral contract and, in addition, the payment of some 
part or all of the consideration are, conjointly, 
such part performance as to permit the contract 
to be specifically enforced.35 Similarly it is or¬ 
dinarily held that the taking and holding of pos¬ 
session of property under a contract and the mak¬ 
ing of valuable improvements thereon are acts 
which, taken together, constitute sufficient part 
performance.®® In at least one jurisdiction, how- 


m.—^Ha^ren v. Anderson, 147 
N-.B. 791, S17 lU. 173. 

Iowa.—Query v, Liston, 60 N.W. 524, 
92 Iowa 288. 

Iowa.—Auter v. Miller, 18 Iowa 
405. 

•30. Kan.—Baldridge v. Centgraf, 
108 P. 83, 82 Kan. 240. 

58 C.J. p 1003 note 11. 

Possession as taking contract out of 
operation of statute of frauds see 
Frauds, Statute of $ 262 a (2). 
aadstenoe of otber remedy 

PlalntlfC who had been given pos¬ 
session of property under an oral 
contract for the sale of lands was 
not entitled to specific performance 
of the contract where he could secure 
compensation In damages.—Tier v. 
Singrey, 97 K.R2d 20, 164 Ohio St 
521. 

-SI. Ala.—Sherman v. Sherman, 67 
So. 255, 190 Ala 446. 

58 C.J. p 1004 note 12. 

32. HI.—Bell V. Andersot, 127 N.R 
87, 292 m. 605. 

58 ax p 1004 note 13. 

83. Mich.—White v. Walper, 299 
N.W. 827, 299 Idlch. 109, 136 ARK, 
269—^Van Camp v. Van Camp, 289 
N.W. 297, 291 Mich. 688. 

58 ax p 1002 note 4 Ca]-p 1003 
note 7. 

=34k Conn.—^Bradley v. Xioveday, 119 
A 147, 98 Conn. 815. 

58 C.X p 1003 note 8. 

:35. U.S.—^Arkansas Anthracite Coal 
& Land Co. v. Stokes, aCA-Ark., 
277 F. 625, certiorari denied 42 
S.Ct 689, 259 U.S. 685, 66 L.Rd. 

- 1076. 

JUa—Nolan v. Moore, 46 So.2d 825, 
264 Ala 74. 


Aria—Hulsh v. Lopez, 218 P.2d 727. 
70 Ariz. 201—^Haynle v. Taylor, 213 
P.2d 684, 69 Arlz. 339—Condon v. 
Arizona Housing Corp., 160 P.2d 
342, 63 Ariz. 126. 

Ark.—^Kromray v. Stobaugh, 206 S.W. 
2d 171, 212 Ark. 377—Arnold v. 
Arnold, 97 S.W.2d 634, 193 Ark. 109. 
Fla—Cottages, Miami Beach v. Weg- 
man, 57 So.2d 439—^Dixon v. day- 
ton, 44 So.2d 76. 

Gku—^Harris v. Underwood, 66 S.R2d 
332, 208 Ga 247. 

Mich.—Hatch v. Wolack, 25 N.W.2d 
191, 816 Mich. 268. 

Neb.—Herbstrelth v. Walla 26 N.W. 

2d 409, 147 Neb. 806. 

N.X—^Knoz V. Kaelber, 45 A2d 614, 
137 N.XEq. 494, affirmed 56 A2d 53, 
140 N.XEq. 598. 

Pa—^Lowe v. Scranton Lackawanna 
Trust Co., CoulPL, 62 LacAJur. 
206—^Wenrich v. Wenrich, Com.Pl., 
44 Sch.Leg.Kec. 1. 

Wis.—Kelly v. Sullivan, 80 N.W.2d 
209, 252 Wls. 62. 

Wyo.—CorpTU Xiuris dted in Johnson 
v. Makl, 16 P.2d 46, 47, 46 Wyo. 
113. 

58 aJ. p 1004 note 18. 

Improvements not necessary * 

A purchaser who has paid purchase 
price and is in possession of realty is 
entitled to specific performance of a 
parol .contract of sala even'though 
he has made no improvements on the 
realty.—^Mezza v. Beiletti, 53 A2d 
835, 161 PaSuper. 218. 

Delivery of possession held sufficient 
Where at (time oral agreement for 
sale of recUty was made purchaser 
was occupying part of the realty as 
vendors* tenant, and after making of 
the agreement the vendors notified a 
tenant occupying a portion of the 
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realty not occupied by the purchaser 
that the realty had been sold to the 
purchaser and for such tenant there¬ 
after to pay rental to the purchaser, 
and the tenant did so, there was suffi¬ 
cient delivery of possession to pur¬ 
chaser to entitle him to maintain a 
suit for specific performance.—Mezza 
V. Beiletti, supra. 

36. ArA—Graves v. Simms Oil Oo., 
76 S.W.2d 809, 189 ArA 910. 

Fla.—^Board of Public Instruction of 
Palm Beach County v. McDonald, 
196 So. 859, 143 Fla. 377. 

Ga.—^Higdon v. Dizon, 45 S.E.2d 428, 
203 Ga. 67—^Norwich Union Fire 
Ins. Soc. V. Sawyer, 196 S.R 228, 
57 GaApp. 739. 

Idaho.—Wormward v. Taylor, 221 
P.2d 686, 70 Idaho 450—Anselmo v. 
Beardmore, 219 P.2d 946, 70 Idaho 
392—Eagle Kock Corp. v. Idamont 
Hotel Co., 85 P.2d 242, 59 Idaho 418. 
Mich.—Hatch v. WolacA 25 N.W.2d 
191, 316 Mich. 268. 

N.J.—Knoz V. Kaelber, 45 A2d 614, 
137 N.XEq. 494, affirmed 55 A2d 
63, 140 N.XEq. 698—National New¬ 
ark & Essex Banking Co. of New¬ 
ark V. WorA 164 A 11,, 108 NJr.EQU 
76. 

Okl.—^Davenport v. Board of Educa¬ 
tion of City of Drumright, 230 P.2d 
271, 204 OkL 366—Hickey v, Ross, 
172 P.2d 771, 197 OkL 643—O’ohnson 
V. Klmmell, 44 P.2d 978, 172 OkL 
815. 

Or.—^Dodge v. Davies^ 179 P.2d 786. 
181 Or. 18. 

Pa—Smith v. Simon, ComJPL. 48 
LanaRev. 261—Duryea Sportswear 
Co. V. Mahalsky, ConuPL, 89 Luz. 
Leg.Keg. 290. 

Vt-Hunt V. Spaulding; 187 A 879. 
108 Vt. 809. 
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«ver, it is requisite lliat all three elements, of pos¬ 
session, payment, and improvements, or, in lieu of 
improvements, such facts as would make the trans¬ 
action a fraud on the promisee if it were not en¬ 
forced, be shown to exist before specific perform¬ 
ance may be granted.37 Generally, where posses¬ 
sion is taken, part or all of the consideration is paid, 
and valuable improvements are made, such acts to¬ 
gether are ordinarily suflicient part performance, 
whether or not the conjunction of all is regarded 
as essential.38 A party in possession of real prop¬ 
erty under a writing insufiScient as a contract of 
sale under the statute of frauds who has paid a 
sum of money down but has made no other pay¬ 
ments for several years other than taxes and in¬ 
surance has been held not entitled to specific per¬ 
formance, even though he has made some improve¬ 
ments on the property.8 9 

b. Natnre of Possession Eeqnired 

(1) Referability to contract 

(2) Exclusiveness 

(3) Consent of promisor 

(4) Continuance or abandonment 

(5) Actual and notorious character 

(1) Referability to Contract 

(a) In general 
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(b) Continuance of possession com¬ 
menced prior to contract 

(a) In General 

In order to be sufficient as part performance ’of an 
oral contract, a taking of possession must be In pur¬ 
suance of and unequivocally referable to the contract. 

In order to be sufficient, either alone or in con¬ 
nection with other acts, as part performance of 
an oral contract, within the rule authorizing the 
specific enforcement of oral contracts partly per- 
•formed, a taking or assumption and holding of 
possession of property forming the subject matter 
of such a contract must, like every other act of 
part performance, be in pursuance of, and un¬ 
equivocally or exclusively referable to, the con¬ 
tract,40 and, it has been said, must tend to show the 
existence not merely of some contract, but of the 
particular contract in suit.41 Possession is insuffi¬ 
cient as part performance where it is referable to 
any title or relation other than, or different from, 
that created by, or resulting from, the contract of 
which the enforcement is sought.42 Thus there is 
no part performance where possession is taken and 
held by the promisee as an employee,^® guest,44 
or agent45 of the promisor, or where it is referable 
to a domestic or family relationship between the 
parties,46 or, in case of an agreement to convey 
land, where the possession is held as the promisor’s 
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843, 183 Md. 834. 

N.T.—^Roberts v. Fulmer, 99 N.T.S.2d 
187, reveirsed on other grounds 91 
N.T.S.2d 194, 276 App.Div. 990, re¬ 
versed on other grounds 93 N.E.2d 
846, 301 N.Y. 277, reargument de¬ 
nied 96 iNr.B.2d 826, 301 N.Y, 778— 
In re Turk’s Estate, 22 N.T.S.2d 4. 

Ohio.—^Bmley v. Selepchak, 63 N.E. 
2d 919, 76 Ohio App. 257. 

Okl.—Hargis v. Wedge, 159 P.2d 658, 
195 Okl. 493. 

Or.—^Hughes v. Kay, 242 P.2d 788— 
Young V. Neill, 225 P.2d 66, 190 
Or. 161. 

58 C.J. p 1006 note 21. 

39. Mich.—^McCrea v. Jerkatis, 31 
N.W.2d 63, 820 Mich. 309. 
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Md.—Gomey v. Marconi, 47 A.2d 762, 
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Neb.—Herbstreith v. Walls, 25 N.W. 
2d 409, 147 Neb. 805. 

545 


N.J.—C. C. Cawthome & Oo. v. See- 
ger, 53 A.2d 792, 140 N.J.Eq. 218. 

Okl.—^Davenport v. Board of Bduca^ 
tion of City of Drumright, 230 P.2d 
271, 204 Okl. 356. 
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tenant.^'^ Possession is insufficient where it is 
doubtful whether it was taken under the contract 
or in another right,or where the promisee had 
the power to take immediate possession under a 
right of eminent domain.^® Similarly, possession 
held under the owner of one title or interest in 
property is not part performance of an agreement 
for the conveyance of another title or interest^o 
Possession taken under a subsequent arrangement 
cannot be treated as part performance of a prior 
agreement,51 and possession held under a written 
agreement cannot be part performance of an oral 
contracts^ 

(b) Continuance of Possession Commenced 
Prior to Contract 

The mere fact that possession of property was taken 
prior to the making of an oral contract relating thereto 
will not prevent such possession, when continued after 
the contract is made, from being regarded as an act of 
part performance thereof; but the continuance of a pos¬ 
session commenced before the making of a Contract un¬ 
der some capacity other than that created by, or re¬ 
sulting from, such contract is Insufficient as an act of 
part performance. 

The mere fact that possession of property was 
taken prior to the making of an oral contract re¬ 
lating thereto will not prevent such possession, when 
continued after the contract is made, from being 
regarded as an act of part performance thereof, 
within the doctrine authorizing the enforcement of 


oral contracts partly performed.®^ However, the 
continuance of a possession assumed or commenced 
before the making of a contract, under some right 
or in some capacity other than that created by, or 
resulting from, such contract, is not such a taking 
and holding of possession as may, either alone or in 
connection with other acts, be regarded as part 
performance of the contract.®^ The continuance in 
possession of a tenant will be referred to his ten¬ 
ancy, even though his original term has expired, 
and so ordinarily cannot constitute part perform¬ 
ance of an oral contract for the renewal of his 
leasers or for the conveyance of the property to 
•him and the continued possession by the former 
owner of property sold at a judicial sale®^ or taken 
imder the right of eminent domain,®* is not part 
performance of an oral agreement by the purchaser 
to reconvey it to him. Similarly, where the par¬ 
ties to an oral contract for the conveyance of land 
were tenants thereof in common, the mere con¬ 
tinuance in possession by the vendee after the with¬ 
drawal of the vendor from possession is not suffi¬ 
cient.®® 

Improvements. The making of valuable and per¬ 
manent improvements on property, under an oral 
contract for the conveyance or lease thereof, by 
one whose possession antedates the agreement and 
continues thereafter, is ordinarily held to constitute 


47. HI.—-Widen V. Carmichael, 120 
K.R 529, 2S5 Ill. 16. 

58 aj. p 1007 note 82. 

Possession referable to contract 
Where female cotenaat had exclu¬ 
sive possession of portion of proper¬ 
ty, held In tenancy In common, to 
which she was entitled under oral 
partition a^rreement, and she changred 
locks on door of dwelling: house on 
such premises, so as to exclude male 
Gotenant therefrom, and paid taxes 
and insurance on property, there was 
sufficient changre of possession refer¬ 
able to the oral contract to satisfy 
law and permit female cotenant to 
secure specific performance of male 
cotenant's oral agreement to convey. 
—Hugrhes V. Kay, Or., 242 P.2d 788. 

4a. Ark.—Lay v. Lay, 87 S.W. 1026, 
75 Ark. 526. 

Md.—Owlngrs V, Baldwin, 1 Md.Ch. 

120 . 

49. Oa.—-Halsten v. Savannah, etc., 
R. Co., 61 G&. 199. 

68 C.J. p 1007 note 85. 

6 a HI.—^Pickerell v. Morss, 97 HI. 

220 . 

68 CJ*. p 1007 note 86. 

61* Colo.—Von Trotha v. Bambergrer, 
24 P. 888, 16 Colo. 1. 

68 OJ. p 1008 note 38. 


52. N.H.—^Bunton v. Smith, 40 N.H. 
352. 

68 C.J. p 1008 note 39. 

53. Ala—Corpos Juris cited in. West 
V. McOSay, 143 So. 678, 574, 225 Ala 
397. 

Privity of promisor 
It has been said that any act on 
the part of a promisee continuing in 
possession which is done with the 
privity of the promisor, and which 
is Inconsistent with the previous 
holding and such as clearly to indi¬ 
cate a change In the relation of the 
parties. Is sufficient.—Pla.ce v. John¬ 
son, 20 Minn. 219—68 CJ. n 1010 note 
61. 

64. Oa—^Taylor v. Cureton, 26 S.E. 
2d 815, 196 Oa 28. 

Kan.—Corpus Juris cited la Peterson 
V. Hagaman, 176 P.2d 118, 122, 162 
Kan. 222. 

58 C.J. p 1008 note 43. 

Change in attitude of parties 
Mere continuance of possession 
does not constitute part perform¬ 
ance; it Is necessary that there be a 
radical change In the attitude of the 
parties toward each other, which 
change must consist of acts done. It 
must be a notorious change Indicat¬ 
ing that some contract has been 
made between the parties. 
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68 CJ. p 1009 note 47. 

Possession under husband’s tenancy 
Purchaser was not entitled to spe¬ 
cific performance of land contract 
orally made with vendor's agent, 
whose agency was not created by 
writing, although purchaser made 
valuable Improvements, where pur¬ 
chaser's possession of property was 
apparently under rights which pur¬ 
chaser's husband had as tenant of 
property.—Terry v. Kean, 180 S.EL 
135, 180 Ga. 627. 

57. Ind.—Green v. Groves, 10 N.B. 

401, 109 Ind. 519. 

58 C.J. p 1009 note 48. 
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Co., 130 Mass. 888. 

59. Md.—Corpus Juris cited in 
Boehm v. Boehm, 34 A.2d 447, 452^ 
182 Md. 254. 

68 C.J. p 1009 note 50. 
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sufficient part performance thereof,®® provided the 
improvements are of such character and magnitude 
as to be inconsistent with his former right or re¬ 
lation and not reasonably accountable for thereby.®^ 
Improvements which are not referable to the con¬ 
tract cannot have the effect of making' the pos¬ 
session sufficient or of authorizing specific perform¬ 
ance,® 2 and improvements made on an adjoining 
tract of land, although useful in connection with 
the land in suit, will not suffice.®® 

Payment of consideration. Where one in pos¬ 
session of property at the time of making a con¬ 
tract for its purchase continues in possession and 
pays the whole or a part of the purchase price, it 
has been held that the specific performance of the 
contract is authorized,®^ but the contrary has also 
been held.®® Similarly, where a tenant continues 
in possession of property after the expiration of his 
term and pays an increased rental under an oral 
contract for a new lease, it has been held that 
specific performance is proper;®® and, where one 
in possession of part of particular property con¬ 
tinues in occupancy thereof and takes possession 
of the balance, and pa 3 rs rent under an oral lease 
of the whole, there is sufficient part performance.®^ 

Possession of tenant in common purchasing from 
cotenants. The possession of land by one of two 
or more tenants in common who has orally agreed 
to purchase the interests of his cotenant or coten¬ 
ants is ordinarily not sufficient as an act of part 
performance of the contract®® Where, however. 
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actual possession is taken by one cotenant to the 
exclusion of the other or others, and the considera¬ 
tion of the contract is paid by him and valuable im¬ 
provements are made on the property, such acts are, 
together, to be regarded as sufficient part perform¬ 
ance,®® except where the view is taken that there 
can be no such delivery of possession by one co- 
tenant to another as to take the sale out of the stat¬ 
ute of frauds.*^® Similarly, it has been held that, 
where a contract relates both to an interest in com¬ 
mon property and to property held by the promisor 
in severalty, an assumption by the promisee of pos¬ 
session of both to the exclusion of the promisor is 
sufficient as an act of part performance.^^ In the 
case of an oral purchase of an undivided interest 
in land from the owner of the fee, joint occupancy 
by the vendee with the vendor has been held to be 
sufficient possession.^® 

(2) Exclusiveness 

In order to warrant specifie performance of an oral 
contract, possession under the contract must be exclu¬ 
sive In the promisee, although the possession Is suffi¬ 
cient where It is as exclusive as the terms of the con¬ 
tract permit. 

In order to warrant specific performance of an 
oral contract, possession under the contract must 
be exclusive in the promisee,*^® and, where the 
promisor shares the occupancy or control of the 
land with the promisee, the mixed possession so re¬ 
sulting does not satisfy the requirements of the doc- 
trine.*^^ The possession need not, however, be such 
as to amount to a disseizin of the former holder,*^® 


60. Okl.—Corpus Jtirls quoted in 
Johnson v. SCimmell, 44 P.2d 978, 
983, 172 Okl. 315. 
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61. OkL—Corpus Juris quoted In 
Johnson v. Kimmell, 44 P.2d 978, 
983, 172 Okl. 315. 

?8 C.J. p 1009 note 54. 

б а. N.T.—Byrne v. Romalne, 2 Edw. 
445. 

58 C.J. p 1010 note 55. 

63. m.—^Barrett v. Gelsinger, 85 N. 
E. 354, 148 ni. 98. 

64. (NT.T.—^Pawling v. Pawling, 33 
N.T.S. 780, 86 Hun 502, affirmed 44 
N.B. 1127, 150 N.T. 574. 

58 C.J. p 1010 note 57. 

65. S.C.—McMillan v. McMUlan, 58 
S.B. 431, 77 S.C. 511. 

58 CJ. p 1010 note 58. 

бб . Md.—Spear v. Orendorf, 26 Md. 
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67. Md.—Schluderberg v. Dietz, 144 
A. 774, 166 Md. 647. 

68 . Ala.—Corpus Juris cited in West 
V. McKay, 143 So. 573, 574, 225 

y 1010 note 6t. 


69. Mich.—^Engle v. Engle, 176 N.W. 

547, 209 Mich. 275. 

58 C.J. p 1010 note 68. 

7a Pa.—Appeal of Spencer, 80 Pa. 
317. 

58 G.J. p 1011 note 69. 

71. Va.—McFaddln v. McFhddln, 
129 S.E. 248, 143 Va. 90. 

72. Mich.—Shearer v. Gibson, 82 
N.W. 206, 123 Mich. 467. 

73. Kan.—^Peterson v. Hagaman, 176 
P.2d 118, 162 Kan. 222. 

Okl.—^Davenport v. Board of Ed. of 
City of Drumright, 230 P.2d 271, 
204 Okl. 356. 

Pa.—^Petemell v. Trozzo, Com.Pl., 23 
West.Co.Li.J. 201. 

W.Va—Kee v. Simmons, 198 S.E. 136, 
120 W.Va 349. 

Wis.—^In re Shinoe’s Estate, 260 N.W. 

505, 212 Wis. 481. 

58 C.J. P 1011 note 74. 

Exclusive or adverse possession 
Possession necessary to take oral 
agreement out of statute of frauds 
must be exclusive or adverse.—Walk¬ 
er V. Hamilton, Tex.Civ.App., 42 S.W. 
2d 148. 


Possession held insufficient 
Tex.—Walker v. Hamilton, supra. 

XsL Indiana 

(1) It has been held that specific 
performance of a parol contract to 
convey realty cannot be had except 
where exclusive possession has been 
yielded and taken pursuant to the 
contract.—Donnelly v. Pletemeyer, 
179 N.E. 190, 94 Ind.App. 337. 

(2) It has also been held that ac¬ 
tual, open, and exclusive possession 
is not an essential requirement in 
all cases before there can be a de¬ 
cree for specific performance, since 
It has been said that exclusive pos¬ 
session is not necessary in cases in¬ 
volving contracts to convey real es¬ 
tate in return for personal services 
rendered in nursing and caring for 
the grantor on the premises which 
constitute the subject matter of the 
contract.—^Brown v. Freudenberg, 17 
N.E.2d 866, 106 IndLApp. 692. 

74. Tex.—Walker v. Hamilton, Civ. 

App., 42 S.W.2d 148. 

58 aj. p 1011 note 76. 

75 . Conn.—^Burns v. Garey, 125 A. 

467, 101 Conn. 323.' 
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and it bas been held that it is sufficient where it is 
as exclusive as the terms of the contract permit^^ 
Thus, where the' contract is one for the sale of 
an undivided interest in property by the owner of 
the whole, a joint possession widi the vendor is all 
the possession that the vendee can take, and is suffi¬ 
cient as such;^? and in the case of a promise to 
convey or devise land to a child or other near rel¬ 
ative in return for care and support, the joint occu¬ 
pancy of the premises by the promisor and prmnisee 
does not prevent the latter's possession from be¬ 
ing sufficient as part performance of the contract^* 

Promisor as lodger or tenant of promisee. The 
act of a promisee under an oral contract for the 
conveyance or devise of land in receiving the prom¬ 
isor into his household as a lodger or boarder, or 
permitting him to use or occupy a part of the prem¬ 
ises, or other like act, does not make the promisee's 
possession a mixed or nonexclusive one, so as to be 
ineffectual as part performance of the contract, 
where the promisee has the dominant possession and 
control of the property^® 

(3) Consent of Promisor 

The taking of possession, In order to be sufficient 
as part performance of an oral contract, must be with 
the knowledge and the express or Implied consent of 
the promisor. 

The taking of possession, in order to be stifficient 
as part performance of an oral contract, must be 
with the knowledge and the express or implied 
consent of the promisor,®® and a surreptitious®^ 
or forcible or fraudulent®® taking of possession is 


not sufficient, nor is a taking of possession after 
the death of the promisor, without the consent of 
his heirs.®® So, possession cannot constitute an 
act of part performance where it is received from 
one other than the owner of the property, who acts 
without his authority,®^ or where it is taken while 
the promisor has no control over the property®® 
or while he is incompetent or insane.®® Where the 
promisor consents that the promisee may go into 
possession of property, however, it is immaterial 
whether or not he knows that possession is there¬ 
after actually taken.®^ 

Acts or conduct implying consent. Where part 
of property agreed to be sold is conveyed to the 
vendee, and he takes possession of the whole, with 
the knowledge of the vendor, the latter's consent 
may be inferred;®® and, where the promisor stands 
by without objection and permits the promisee to 
hold possession and to make expenditures or im¬ 
provements on the land,®® or accepts payment of the 
consideration,®® such conduct will ordinarily imply 
assent. Similarly, it has been said that the mere 
fact that the promisee takes and retains posses¬ 
sion with the promisor's knowledge may imply that 
the latter has consented thereto,®^ but it will not 
do so where consent is in fact shown to be lack¬ 
ing, or protest is made.®® 

(4) Continuance or Abandonment 

PofseMlon of pr’operty by the promisee under an oral 
contract. In order to constitute part performance there¬ 
of, must be continuous and must be maintained and 
not abandoned or surrendered; but a temporary cessa- 


7C. Kan.—Taylor v. Taylor, 99 P. 
814, 79 Kan. 161. 

Wis.—^Tn re Shlnoe's Estate, 250 N.W. 
505, 212 Wis. 481. 

77 . Wis.—re SMnoe’s Estate, su¬ 
pra. 

58 C.J. P 1011 note 78. 

78 . Mich.—^Lloyd v. Hollenback, 57 
N.W. 110, 98 Mich. 203. 

58 C.J. p 1011 note 79. 

79. Tex.—^Babcock v. Lewis, 118 S. 
W. 584, 52 Tex.av.App. 8. 

68 ax p 1011 note 81. 

aOii CaL—^tark v. Byin^n, 69 P.2d 
995, 21 CalA4>P.2d 642. 

Ga.—Hlsrdon v. Dixon, 45 S.E.2d 428, 
203 Ga. 67. 

Idaho.—Anselmo v. Beardmore, 219 
P.2d 946, 70 Idaho 392. 

58 ax p 1011 note 84. 

Knowledge and acts held to constU 
tate oonsent 

!Knowled£re of a member of a board 
of public instruction that school 
Janitor was farming land which the 
board had agreed to take in ezchansre 
for other lands in part payment for 
services as Janitor^ and that Janitor 


had asked for raise in wa^re because 
of inability to make enough money 
from farming operations, and subse¬ 
quent increase in Janitor’s salary, 
were sufficient to constitute consent 
by the board to Janitor’s acts of pos¬ 
session, as basis for compelling spe¬ 
cific performance.—^Board of Public 
Instruction of Palm Beach County v. 
McDonald, 196 So. 859, 1-43 Fla. 377. 
8L Cal.—Anson ▼, Townsend, 16 P. 
49, 73 Cal. 415. 

82. N.X—Nibert v. Baghurst, 20 A. 
252, 47 N.XEq. 201. 

68 ax p 1012 note 86. 

83. W.Va—^Miller ▼. Lorentz, 19 
S.E. 391, 39 W.Ya. 160. 

68 ax p 1012 note 87. 

84. N.X—Chamberlain v. Manning, 7 
A. 634, 41 K.XEq. 661. 

Owner’s agent 

Where possessor of land entered 
pursuant to an alleged oral contract 
to purchase, which was made with 
owner’s agent who had no authority 
to make such a contract and owner 
did not ratify contract or authorize 
possessor to take possession of prop¬ 
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erty, possessor could not by his own 
unilateral action put himself in a 
position to invoke powers of equity 
to compel owner, by specific perform¬ 
ance, to sell.—Williams v. Beckmark, 
21 N.W.2d 745, 146 Neb. 814. 

85. Conn.—Osborn v. Phelps, 19 
Conn. 63, 48 Am.D. 133. 

86. S.D.—COlteaux v. Pelton, 227 
N.W. 566, 66 S.D. 128. 

87. S.D.—Steensland v. Noel, 134 
N.W. 207, 28 S.D. 522. 

88. N.X—Starrett v. Boynton, 70 A. 
188, 73 N.XEq. 669. 

N.Y.—^mith v. Underdunck, 1 Sandf. 
Ch. 679. 

89. N.X—Camden, etc., R. Co. v. 
Stewart, 18 N.XEq. 489. 

9a N.T.—Miller v. Ball, 64 NT. 286 
—^Richmond v. Foote, 8 Lans. 244. 

91. Cal.—^Eshleman v. Henrietta 
Vineyard Co., 86 P. 679, 102 Cal. 
199. 

98. NT.—Jervis ▼. Smith, Hofbn. 
470. 

68 ax p 1012 note 98. 
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tion of possession without Intent to surrender does not 
vitiate such possession. 

Possession of properly by the promisee under an 
oral contract, in order to constitute part perform¬ 
ance thereof, must be continuous,^3 and must be 
maintained, and not abandoned or surrendered.®^ 
Moreover, lihe holding and maintenance of posses¬ 
sion must be under the contract, and in right there¬ 
of,®® and possession taken under a contract becomes 
insufficient as part performance where the prom¬ 
isee ceases to hold it under and in right of the 
contract, and holds it in some other or different right 
or relation,®® as where one in possession imder a 
contraxrt to convey property to him attorns to the 
promisor as landlord.®^ A mere temporary cessa¬ 
tion of possession or occupancy, however, without 
intent to surrender, does not vitiate the posses¬ 
sion or destroy the right to specific performance,®® 
nor does an oral waiver or abandonment of the 
property, or expression of intention to waive or 
abandon, where there is no actual surrender of the 
possession.®® The fact that the promisee v^hile 
holding possession under the contract is ousted by 
the promisor does not deprive him of a right to 
specific performance.! 

(S) Actual and Notorious Character 

In order that the assumption and holding of pos¬ 
session of property under an oral contract may consti¬ 
tute an act of part performance thereof, it must be 
actual and notorioiis, although actual occupancy is not 
essential where the promisee enters on the property 
and makes valuable and permanent improvements. 

In order that the assumption and holding of pos¬ 
session of properly under an oral contract may 
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constitute an act of part performance thereof, it 
must ordinarily be actual and notorious, as distin¬ 
guished from a mere constructive possession.® 
Thus, the use of a vacant tract of land for storage 
purposes,® or the cutting of wood for fuel or lum¬ 
ber,^ or bringing materials on vacant land in prep¬ 
aration for the construction of a building,® or mere¬ 
ly by walking over the premises and offering tliem 
for sale® or lease,^ has been held not in itself to 
constitute such actual and notorious possession as 
to be sufficient part performance. Actual occupan¬ 
cy, however, is not essential where the promisee en¬ 
ters on the property and makes valuable and per¬ 
manent improvements.® 

Possession of part of premises; sale of distinct 
parcels. Where a deed made in pursuance of an 
oral contract for the sale or conveyance of land 
omits part of the land agreed to be conveyed, it has 
been held that possession of the part conveyed is 
not part performance as to the part omitted,® but 
on this point there is also authority to the con¬ 
trary.!® Where two or more distinct parcels of 
land are orally agreed to be sold and conveyed for 
a gross or single consideration, so that the trans¬ 
action is single and entire, the vendee’s assump¬ 
tion and holding of possession of one of such tracts 
is to be deemed and regarded as possession of both 
or all, with respect to its sufficiency as part per¬ 
formance of the contract,!! but, where a contract 
contemplates the conveyance of two or more par¬ 
cels for distinct considerations, or the consideration 
is apportioned among the parcels, so that the trans¬ 
actions are several and separate, possession of one 


98. Elan.—Paterson v. Haguman, 175 
P.2d 118, 162 Kan. 222--Baldwin v. 
Baldwin, 84 P. 668, 73 Kan. 39. 

68 C.J. p 1012 note 3. 

Continuous possession under gift 
"Wliere evidence showed that don¬ 
ors made an oral grift of land to a 
school district and the district en¬ 
tered on and took possession which 
continued uninterruptedly for many 
years during which period the dis¬ 
trict made valuable and permanent 
improvements thereon, equity would 
enforce the parol gift of land and 
quiet title in the district.—Daven¬ 
port V. Board of Education of City of 
Drujnright, 230 P.2d 271, 204 Okl. 856. 

94. Ky .—Sizemore v. Davidson, 208 

S.W. 810, 183 Ky. 166. 

68 aJ. p 1018 note 4. 

95 . Pa—^Dougan v. Bl ocher, 24 Pa 
28—^Rankin v. Simpson, 19 Pa 471, 
57 Am.D. 668. 

•6. Pa—Rankin v. Simpson, 19 Pa 
471, 67 Ani.D. 668. 


97. Pa—Rankin v. Simpson, supra 
9a Ind.—^Brown v. Freudenberg, 17 
N.E.2d 865, 106 Ind.App. 692. 

68 C.J. p 1013 note 8. 

99. W.Va—Cunningham v. Cunning¬ 
ham, 32 S.E. 998, 46 W.Va 1. 

1. KY.—Winchell v. Winchell, 2 
N.E. 897, 100 N.Y, 159. 

Ohio.—O'Hara v. O'Hara 16 Ohio 
Clr.CL 367, 9 Ohio Clr.Dec. 293. 

2. Tra-n- —Peterson v. Hagaman, 176 
P.2d 118, 162 Kaji, 222—^Baldwin v. 
Baldwla 64 F. 568, 73 Kan. 39. 

W.Va—^Kee v. Simmons, 198 S.E. 

186, 120 W.Va 849. 

Wis.—^In re Shinoe's Bstata 250 N. 

W. 506, 212 Wis. 481. 

68 aJ. p 1013 note 12. 

Actual, full, or dominant possession 
held neoessary 

Tex.—Gossett v. Harris, Civ.App., 
48 S.W.2d 789. 

3. Neb.—Hunt v. Lipp, 46 N.W. 682, 
80 Nebw 469—Poland v. O'Connor, 
1 Neb. 60, 93 Ani.D. 827. 
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4. Cal.—^Pulton v. Jansen, 84 P. 331, 
99 CaJ. 687. 

58 C.J. p 1013 note 14. 

6. N.J.—Chamberlain v. Manning, 7 
A. 634, 41 N.J.Eq. 651. 

6. Md.—^Frostburg Coal Oo. v. This¬ 
tle, 20 Md. 186. 

7. DeL—Shepherd v. Niles, 126 A- 
669, 14 Del.Ch. 816. 

8. S.D.—Stewart v. Tomlinson, 112 
N.W. 849, 21 S.D. 887. 

58 C.J. p 1013 note 18. 

9. Ind.—Donnelly v. Fletemeyer, 176 
NJBi. 868, 94 Ind.App. 337, rehear¬ 
ing denied 179 N.E. 190, 94 Ind.App. 
837. 

58 C.J. p 1018 note 19. 

10. Mass.—Williams v. Carty, 91 
N.E. 392, 205 Mass. 896. 

—^Metropolitan Lumber Co. v. 
Lake Superior Ship Canal, eta, Co., 
60 N.W. 278, 101 Mich. 677. 

11. Wis.—Bartz v. Faff, 69 N.W. 
297, 95 Wis. 95, 87 LJELA. 84A 

58 aJ. P 1014 note 21. 
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of such tracts or parcels of land is not an act of 
part performance as to any other or others.^^ 

Possession through tenant or other third person. 
The assumption and holding of possession of prop¬ 
erty under an oral contract need not, in order to 
constitute an act of part performance of the con¬ 
tract on the part of the promisee, be done by him 
personally, but may be done through a tenant,i3 
or inay be effectually accomplished by a conveyance 
of the property by the promisee to a third person 
and possession by the latter.!^ Similarly, where 
property agreed to be conveyed is in the occupancy 
of a tenant of the promisor at the time of the mak¬ 
ing of the agreement, the attornment of such ten¬ 
ant to the promisee effects a sufficient taking of 
possession by the latter,^5 and on the oral sale or 
conveyance of an undivided interest in property oc¬ 
cupied by a tenant, possession is sufficiently taken 
by receiving a proportionate share of the rents.^® 
It has been held that on the purchase by a mar¬ 
ried woman of an undivided interest in property of 
which her husband is the other coowner, and in pos¬ 
session of the whole, the possession of the husband 
is the possession of the wife.^^ 

c. Nature and Sufficiency of Improvements 

In order to constitute part performance of an oral 
contract sufficient to authorize its specific performance, 
an improvement made on land must be made In pur¬ 
suance of the contract, and be unequivocally referable 
thereto. 

The general rule that, in order to constitute part 
performance of an oral contract sufficient to au¬ 


thorize its specific enforcement an act must be done 
in pursuance of the contract, and be unequivocally 
referable thereto rather than to any other right 
or title, is applicable to the making of improvements 
on land.i8 Improvements are ordinarily sufficient 
as acts of part performance where their making can¬ 
not reasonably be explained except on the groimd 
of the existence of the contract and an intention to 
carry it out, as where the improvements made under 
an oral lease for a term of years are such as would 
not ordinarily be made by a tenant from month to 
monthi® or their cost exceeds the annual rental 
value of the land.^® Improvements made on,2i 
or for the benefit of,^^ land other than that to 
which an oral contract relates cannot be deemed 
referable solely to such contract and therefore do 
not constitute part performance thereof. 

Consent of promisor. The making of improve¬ 
ments on land by the promisee under an oral con¬ 
tract must, in order to constitute an act of part 
performance of such contract, be done with the con¬ 
sent or acquiescence of the promisor ;23 and so 
improvements are insufficient where they are made 
after the promisor’s death and without the consent 
of his heirs,or with knowledge that he has re¬ 
pudiated the contract or refused to perform it,25 
or under a forcible or unauthorized possession.26 
Express protests against the making of improve¬ 
ments will not, however, render them insufficient as 
part performance where the protests are not found¬ 
ed on a repudiation of the contract but merely on 


12. U.S.—Small V. Northern Pac. R. 
Co., C.C.MiniL, 20 F. 763, appeal 
dismissed 10 S.Ct 614, 184 U.S. 
514, 33 Ii.Ed. 1006. 

13. Pa.—•Williams ▼. landman, 8 
Watts & S. 55. 

58 G.J. p 1014 note 24. 

14ii Ga.—^Blalock v. Wa,ggroner, 8 
S.E. 48, 82 Ga 122. 

18. Pa—•Williams v. Landman, 8 
Watts &S. 55—^In re Tressler, 66 
PaSiiper. 547. 

16. Mich.—Shearer v. Gibson, 82 
N.W. 206, 128 Mich. 467. 

58 C.J. p 1014 note 27. 

17. Mich.—^Murphy v. Stever, 11 
N.W. 368, 47 mciL 622. 

ISi Idaho.—Anderson v, Whipple, 
227 P.2d 351, 71 Idalio 112. 

58 C.J. p 1014 note 31. 

Making of improvements as taking 
contract out of operation of statute 
of frauds see Frauds, Statute of S 
252 a (2). 

Zmprovenieata made by tenant 
N.J.—C. C. Cawthome & Co. v. 
Seeger, 68 A.2d 732, 140 N.J.Ea. 
218. 


Denial of contraot 
Improvements made on mother’s 
farm property by son and daughter- 
in-law who were occupying premises 
under alleged oral contract as ten¬ 
ants for life at a reasonable rental, 
with title thereto in fee on mother’s 
death, which improvements were 
made after denial of existence of the 
contract, could not have been made 
in reliance on it, and would furnish 
no basis for speclflo performance.— 
Anderson v. Whipple, 227 P.2d 851, 
71 Idaho 112. 

19. Or.—•Wallace v. Scoggins, 21 P. 
658, 17 Or. 476, 18 Or. 602. 17 Am. 
S.R. 749. 

20. Ark.—^Morrison v. Peay, 21 Ark. 

110 . 

21. Mo.—^Anderson v. Scott, 8 S.W. 
235, 94 Mo. 637. 

68 C.J. p 1014 note 35. 

22. ni.—Wright V. Baftree, 54 N.B. 
998, 181 UL 464. 

23. Colo.—^Zamboni v. Graham, 88 
P.2d 98. 104 Colo. 23. 
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Ga.—Higdon v. Dixon, 46 S.B.2d 423, 
203 Ga. 67. 

58 C.J. p 1015 note 40. 

Ferfonnaii,oe held Bufflolont 

(1) Purchasers’ expenditure in 
building home on land in reliance on 
vendor's consent was sufficient part 
performance.—Zamboni v. Graham, 
88 P.2d 98, 104 Colo. 23. 

(2) Where plaintiff entered on de¬ 
fendants' land and made considerable 
improvements, the plot being sub¬ 
divided and streets dedicated, and de¬ 
fendants knew or should have known 
of plaintiff’s actions, there was suf¬ 
ficient part performance.—^Board of 
Public Instruction of Palm Beach 
County V. McDonald, 196 So. 859, 143 
Fla. 377. 

24- lEan.—^Baldwin v. Squler, 1 P. 
591, 31 Kan. 283. 

25. Mont.—^Boulder Valley Ditch 
Min., etc., Co. v. Farnham, 29 P. 
277, 12 Mont. 1. 

58 C.J. p 1016 note 43. 

26. N.J.—^Nibert v. Baghurst, 20 A. 
252. 47 N.J.E<i. 201. 
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the promisee's failure to comply with the terms 

thereof.27 

Passive acquiescence or assent to the making of 
improvements is sufficient, and it. need not be posi¬ 
tive or express.28 

Value and permanency. It is a general rule that 
improvements made on land, in order to constitute 
part performance of an oral contract, must be val¬ 
uable, substantial, and permanent and slight and 
insignificant improvements or changes in the prop¬ 
erty, such as might be made by any person as an 
incident to the occupation of the premises, are in- 
sufficient,30 as are ordinary repairs.^i The amount 
of the expenditure, however, is not the criterion,82 
nor is the wisdom or unwisdom of making the ex- 
penditure,33 but rather the value of the improve¬ 
ments made, which must be considered, as far as it 
aifects their sufficiency, in connection with the value 
of the property on which they are made.*^ 

In some jurisdictions it has been held that im¬ 
provements made on land do not, in connection with 
pa 3 rment of part of the consideration of an oral con¬ 
tract, constitute part performance thereof where 
the value of such improvements,2 6 or their value 
together with the amount of the part payment,2® 
is equalled or exceeded by the value of the use and 
occupation of the property for the period during 
which the promisee has had possession thereof. In 
other jurisdictions, however, this doctrine has been 
expressly rejected, it being held that improvements 


are sufficient, provided they arc valuable and per¬ 
manent, even though the use and occupation of the 
land have more than compensated the promisee for 
their cost2 7 

Possibility of compensation in damages. Under 
the general rule that an act, in order to be sufficient 
as part performance of an oral contract, must work 
such change in the status or position of the party 
that it would be a fraud on him not to enforce the 
contract, it has been held that improvements on 
land for which the promisee may reasonably be com¬ 
pensated in damages are not sufficient,^ 8 and, where 
the promisee himself has put a valuation on im¬ 
provements, they are thereby shown to be com¬ 
pensable and so insufficient as part performance 
within this rule.39 According to other authority, 
however, the fact that improvements made are ca¬ 
pable of appraisement and compensation does not 
affect their sufficiency as part performance.^^ 

§ 60. -Rendition of Services 

Generally, the rendition by the promisee In an oral 
contract of personal services of such nature that their 
value may reasonably be estimated In money Is not such 
part performance of the cbntract as to authorize a de¬ 
cree of specific performance thereof. 

Ordinarily, the rendition by the promisee in an 
oral contract of personal services of such nature 
that their value may reasonably be estimated in 
money is not such part performance of the contract 
as to authorize a decree of specific performance 
thereof,for the reasons that such services are 


27. Mass.—Potter ▼. Jacobs, 111 
Mass. 32. 

28. Minn.—^Moumln v. Trainor, 66 
N.W. 444, 63 Minn. 230. 

68 C.J. p 1016 note 46. 

29. Okl.—Cannon v. Unruh, 202 P. 
182, 84 OkL 36—Johnston v. Bal- 
dock, 201 P. 654, 83 Okl. 285. 

68 C.J. p 1015 note 49. 

30. Idaho.—^Anderson v. Whipple, 
227 P.2d 351, 71 Idaho 112. 

58 aj. p 1016 note 60. 

81. W.Va.—^Moore v. Moore, 78 S.B, 
99, 72 W.Va. 260. 

68 C.J. p 1016 note 51. 

32. Mont.—Pinlen v. Helnze, 80 P. 
918, 32 Mont 364. 

58 aJ. p 1016 note 62. 

33. W.Va.—Oallaerher v. Galla^rher, 
6 S.B. 297, 31 W.Va. 9. 

34. Tex.—Cobb v. Johnson, 108 S.W. 
811, 101 Tex. 440. 

58 aJ. p 1016 note 66. 

PaymexitB and IxnproveatneiLts valued 
above sale price 

'Where purchaser obtained posses¬ 
sion of realty In aood' faith under 
oral s^e contract and the payments 
made by him and value of the im¬ 


provements made by him exceeded 
the sale price, purchaser was enti¬ 
tled to enforce oral contract—^Mof¬ 
fett V. City Realty Co., 186 P.2d 947, 
199 Okl. 389. 

35. Utah.—^Boland v. Nihlros, 293 P. 

7, 77 Utah 206. 

68 C.J. p 1016 note 66. 
lU Texas 

(1) It has been held that where an 
owner of unprofitable, unlevel farm 
land placed farmer in possession un¬ 
der oral three-year lease to Increase 
land’s productivity by proper ten¬ 
ancy, visited land twice in first year 
and collected rents, and farmer lev¬ 
eled land, farmed it properly and in¬ 
creased its productivity thereby add¬ 
ing: to its permanent value, and both 
owner and farmer were available as 
witnesses, farmer was entitled to 
specific, performance of oral lease 
without showing- that there were no 
net profits.—Maloy v. Wagner, 217 
S.W.2d 667, 147 Tex. 486. 

(2) Other particulars of rule in 
Texas see 68 C.J. p 1016 note 56 [a]. 

36. Mass.—^Bums v. Daggett, 6 N.B. 

727, 141 Mass. 368. 

58 aJ. P 1016 note 67. 
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37. Ill.—Gaines v. Kendall, 62 N.E. 
141, 176 Ill. 228. 

68 C.J. p 1017 note 69. 

38. Arlz.—^Haynie v. Taylor, 218 
P.2d 684, 69 Ariz. 339. 

N.D.—Corpus Jnzls quoted iu Blenry 
S. Grinds Corporation v. Kllnd- 
worth, 44 N.W.2d 417, 425, 77 N.D. 
697. 

Pa.—^Peternell v. Trozzo, Com.PL, 23 
West.Co.L.J. 201. 

68 C.J. p 1017 note 62. 

39. N.D.—Corpus Juris quoted In 
Henry S. Grinds Corporation v. 
Kllndworth, 44 N.W.2d 417, 425. 
77 N.D. 697. 

V£U—^Henley v. Cottrell Real Estate, 

[ etc., Co., 43 S.E. 191, 101 Va. 70. 

40. S.C.—Martin v. La Boon, 107 
S.S. 320, 116 8.C. 97. 

41. CaJ.—Walker v.. Calloway, 222 
P.2d 466. 99 Cal.App.2d 675—Shive 
V. Barrow, 199 P.2d 693, 88 Cal.App. 
2d 838. 

Fla—Corpus Juris oited In Cottages, 
Miami Beach v. Wegman, 67 So.2d 
439, 441. 

Ill.—Linder v. Potier, 100 N.B.2d 602, 
409 Ill. 407—^Durbin v. Carter Oil 
Co., 37 N.B.2d 766, 378 HI, 32—Rath 
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equivalent merely to payment of the consideration 
of the contract^^ and that the promisee’s remedy 
at law to recover their value is adequate;^* but 
in those jurisdictions in which pajrment is regarded 
as sufficient part performance the rendition of serv¬ 
ices is likewise held sufficient.^^ Similarly, where 
the view is taken that insolvency of the promisor 
will entitle a promisee who 'has paid the considera¬ 
tion to specific performance, services arc treated as 
part performance where the promisor is insolvent.^® 
It has been held that the rendition of services au¬ 


81 C.J.S. 

thorizes the specific enforcement of a contract 
where an action to recover their value would be 
barred.^® 

4 

Services not measurable by any pecuniary stand¬ 
ard. Where services rendered under an oral con¬ 
tract by the promisee therein are of such peculiar 
character that it is impossible to measure their value 
by any pecuniary standard, the rendition thereof 
constitutes such part performance of the contract 
as to authorize its specific enforcement.^^ This 
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V. Deffener, 185 M‘.E. 223, 362 IlL 
135 —Winans v. Bloomer, 151 N.EL 
539, 321 m. 76. 

Minn. —^Matheson v. Gulllckson, 24 
N.W.2d 704, 222 Minn. 369. 

Mo.—JacQueznln v. Mercantile Com¬ 
merce Bank & Trust Co., 234 S.W. 
2d 789, 861 Mo. 873—Dleckmann v. 
Madden, 160 S.W.2d 724, 449 Mo. 
812—Selle v. Selle, 88 S.W.2d 877, 
387 Mo. 1234—Corpus Juris oited In 
Ver Standiff v. St. Louis Union 
Trust Co.. 62 S.W.2d 1094, 1098, 228 
MoJ^p. 1242. 

Ohio.—Hathaway v. Jones, 194 K.E. 

37, 48 Ohio App. 447. 

Or.—Wafinoer ▼. Sava«e, 244 P.2d 161. 
Ya.—Adams v. Snodsrass, 7 S.13.2d 
147, 176 Ya. L 
68 C.J. p 1017 note 65. 

Services held oajpaUo of pecuniary 
estiinste 

(1) In general.—^Peterson v. Cus- 
sons, 268 N.W. 810, 68 SJ>. 357. 

(2) Services rendered by the son 
in management of the farm until 
father’s death.—Atwood v. Yohs, 189 
P.2d 668, 183 Or. 69. 

(3) Ordinary housekeeping serv- 
Icea—Gossett v. Harris, TexCiv. 
App., 48 S.W.2d 789. 

(4) Where a railroad engineer, in 
consideration of his aunt’s agreement 
to make will In his favor, made one 
or two visits per year to aunt’s 
home, not lasting longer than two 
months, took her on business trips, 
aided in repairs of aunt’s hotel, and 
had his wife assist in housework but 
did not assist aunt in business af¬ 
fairs, and aunt was in fair health, 
such services could be adequately 
compensated in money and specific 
performance of aunt’s agreement to 
make will was denied.—Hardy v. Dil¬ 
lon, Mo., 207 S.W.2d 276. 

SmplosmiAnt oontraot 
Where plaintliTs action against de¬ 
fendant was one* for the specific en¬ 
forcement of a continuing future pei> 
formance of a verbal contract re¬ 
garding plalntilTs employment by de¬ 
fendant, and whidit contract was 
otherwise void under statute of 
frauds, the foot that plaintiff had en¬ 
tered on and continued in perform¬ 
ance of contract did not avail as 
’’part perfcnmance” to take contract 


out of statute of frauds.—Cleaper v. 
Atlanta, B. & a R. Co., C.CA-Ga, 
123 F.2d 374. 

DetennlnatLon of right to specific 
performasice 

Pact that services required under 
contract to make will in considera¬ 
tion of services turned out to be less 
burdensome than i)artiea contemplat¬ 
ed, or that property greatly exceeds 
such services in value, is not deter¬ 
minative against specific perform¬ 
ance, and the duration of contract to 
make will in consideration of serv¬ 
ices Is not necessarily determinative 
of right to specific performance, al¬ 
though rendition of personal services 
over a period of years is often a com¬ 
pelling circumstance; but the excep¬ 
tional quality of service rendered in 
consideration of agreement to make 
will is the most compelling circum¬ 
stance invoking application of the 
complete equitable remedy of specific 
performance.—^Hardy v, Dillon, Mo., 
207 S,W.2d 276. 

42. Ohio.—Shahan v. Swan, 26 N.E. 

222, 48 Ohio St 25, 29 Am.S.R. 617. 

58 aj. p 1018 note 67. 

43. HL—Tager v. Lyon, 169 NJE. 

222, 337 IlL 271. 

58 C.J. p 1018 note 68. 

Bight to other rmnedles 

(1) Where son performed services 
in managing farm in consideration 
of father’s oral agreement to convey 
farm land, and father died without 
completing delivery of deed, specific 
performance was denied without 
prejudice to son’s right to present 
claim against the estate or invoke 
other legal remedies to enforce the 
agreement and to receive his appro¬ 
priate share of father’s estate.—At¬ 
wood y. Yohs, 189 P.2d 568, 188 Or. 
69. 

(2) The fact that plaintiff may 
have lost his right to file claim 
against the estate for services ren¬ 
dered deceased does not establish 
plaintiff’s right to specific perform¬ 
ance of alleged oral contract to de¬ 
vise property to ifiaintlff in consider¬ 
ation of services to be rendered de¬ 
ceased, inasmuch as plaintiff can pre¬ 
serve his rights by filing a claim in 
the probate court.—Linder y. Fotier, 
100 N.E.2d 602, 409 XU. 407. 
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44. Ga.—^Bird v. Trapnell, 102 S.E. 
181, 149 Ga. 767. 

58 C.J. p 1018 note 70. 

45. Ga.—Chastain y. Smith, 30 Ga. 
96. 

46. m.—Winkelmann v. Winkel- 
mann, 178 N.E. 118, 845 IlL 566. 

58 C.J. p 1018 note 74. 

47. Alia.—Haynle y. Taylor, 218 P. 
2d 684, 69 Aiiz. 839. 

Cal.—W'alker y. Calloway, 222 P.2d 
455, 99 Cal.App.2d 675. 

Md.—Shives y. Borgman, 69 A2d 802 
—Nichols y, Reed, 46 A2d 696, 186 
Md. 817—^Mannlx v. Baumgardner, 
42 A2d 124, 184 Md. 600. 

Minn.—Ehmke v. HUL 51 N.W.2d 811 
—O’Brien v. Demeules, 47 N.W.2d 
772, 284 Minn. 183—Goette y. 

Howe, 44 N.W.2d 734, 232 Minn. 
168. 

Mo.—Jacquemin y. Mercantile Com¬ 
merce Bank & Trust Co., 234 S.W. 
2d 789, 361 Mo. 873—Ver Standig 
V. St. Louis Union Trust Co., 62 
S.W.2d 1094, 228 Mo.App. 1242. 
N.J.—^Poloha V. Ruman, 54 A2d 775, 
140 N.J.Eq. 396—^Poloha v. Ruman, 
38 A2d 287, 135 N.J.Eq. 297. 

N.M.—^Paluos V. Janetkos, 72 P.2d 1, 
41 N.M. 534. 

Okl.—Hickey v. Ross, 172 P.2d 771, 
197 Okl. 543. 

Or.—'Wagner v. Savage, 244 P.2d 161. 
Pa.—^In re Ewing's Estate, 41 Pa. 
Dlst&Co. 44. 

Ya.—Clark v. Atkins, 51 S.B.2d 222, 
188 Ya» 668—Adams v. Snodgrass, 
7 S.B.2d 147, 175 Ya, 1. 

W.Va—^Hedrick v. Harper, 62 S.E.2d 
265—Corpus Juris dted in Caila- 
ham V. First Nat. Bank of Hinton, 
30 S.E.2d 735, 789, 126 W.Va. 907. 

58 C.J. p 1018 note 75. 

Cohabitation by wife with husband 
after estrangement 
N.J.—^Barbour v. Barbour* 24 A 227, 
49 NJ^JBJq. 429. 

Buie not liberally applied 

The rule allowing specific perform¬ 
ance of contracts to convey property 
in payment for services, even excep¬ 
tional and extraordinary services, is 
not to be lightly, or too liberally, ap¬ 
plied, and the courts will examine 
with much care into the circum¬ 
stances surrounding agreements to 
convey property in payment for serv- 
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principle has been held applicable to services ren¬ 
dered in the care of an aged personas or a per¬ 
son suffering from an incurable disease^ 9 or one 
suffering from a repulsive disease,50 living with the 
promisor, either under an adoption or otherwise, 
as a member of his family or household, and the 
rendition of the customary services as such,®! es¬ 
pecially w’here the abandonment by the promisee of 
his previous business, plans, or home is involved.®^ 
In particular cases, however, services rendered by 
one as a member of the family of another have been 
held incapable of being regarded as part perform¬ 
ance of an oral agreement imder which the prom¬ 
isee entered into the relation, on the ground that 
such services were referable in such case to the re¬ 
lation rather than to the contract.®® Moreover, it 
has been held, in the case of services rendered as 
a member of a household or family, that, where 
the condition of life of the promisee was improved 
by entering into suoh relationship, specific perform¬ 
ance of an oral contract under which the relation 
was assumed and the services rendered will not be 
granted, since it cannot'be said in such case that a 
refusal of performance by the promisor will work 
a fraud,®4 but on this point there is also authority 
to the contrary.®® 
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Services in connection with other acts. The ren¬ 
dition of services together with an entry into the 
possession of property to which a contract relates 
is ordinarily sufficient part performance thereof,®® 
particularly where valuable improvements on such 
property are made in reliance on the contract®*^ 

Referdbility to contract. In order that personal 
services may, either alone or in connection with 
other acts, constitute such part performance of an 
oral contract as to authorize its specific enforce¬ 
ment, such services must, like any other act relied 
on as part performance, be exclusively referable to 
the contract, and not to any other duty or relation.®® 

Continuation and duration of services. The suffi¬ 
ciency of services rendered by the promisee under 
an oral contract as part performance thereof, ei¬ 
ther alone or in coimection with other acts, is 
not affected by the fact that, because of the death 
of the promisor or beneficiary, th^r continued for, 
or were rendered over, a short period only, or a 
period shorter than was anticipated at the time the 
contract was made.®® Unless and until the services 
have been performed, however, as fully and com¬ 
pletely as the nature of the case permits, they can- 


Ices, and uphold them only where It 
clearly appears that the object of the 
rule allowlnsr specific pm^ormance 
has been fairly met and not circum¬ 
vented.—^In re McGree*s Shitate, 127 
P.2d 239, 46 N.M. 266. 

▼alua of servloes held not measur¬ 
able 

Kan.—^In re Spark’s Estate, 212 P.2d 
869, 168 Kan. 270. 

Minn.—Dill v. Kucharsky, 8 N.W.2d 
685, 212 Minn. 276—^ECappel v. Hap- 
pel, 238 N.W. 783, 184 Minn. 877. 
XSxeoutory contracts 
Where a contract Is not actionable 
under the statute of frauds, but It 
has been performed by the rendition 
of services, the value of which can¬ 
not be estimated in terms of money, 
and the employment has been ter^ 
mlnated by expiration of term of em¬ 
ployment by death of one of the par¬ 
ties or In some other manner Incon¬ 
sistent with possibility of future or 
continuing* service under the con¬ 
tract, the contract .may be specifical¬ 
ly enforced, but such relief may not 
be granted In the case of executory 
contracts.—^Fitzpatrick v. Michael, 9 
A.2d 639, 177 Md. 248. 

Ordinary services must be such as 
involve detriment or sacrifice on part 
of one rendering services, motivated 
by sentiment'rather than expectation 
of payment.—Snyder v. Warde, 86 
N'.m2d 489, 151 Ohio St . 426—Goetz 
V. Jacobs, App., 97 N.E.2d 219, re¬ 
hearing denied 98 N.E.2d 59. ^ 


Promisee not kindred of promisor 

The fact that personal services 
were rendered by a plaintiff who was 
not of promisor’s kindred did not 
lessen value of services or tend to 
defeat claim of plaintiff for specific 
performance of oral contract for 
promisor to beaueath property to 
plaintiff in consideration of perform¬ 
ance of personal services by plaintiff 
by promisor.—Tiggelbeck v. Russell, 
213 P.2d 156, 187 Or. 664. 

]&ove for chlTdrmt 

Where certain minors alleged an 
oral promise to devise land in con¬ 
sideration of services rendered by 
minors and their parents to decedent 
in his lifetime, but showed only that 
decedent Intended to devise land be¬ 
cause of love for the children, and 
not because of performance by them 
of many services and acts of kind¬ 
ness, no contract was shown which 
could be specifically enforced after 
promisor’s death.—^Majovski v. Slav- 
off, 215 P.2d 674, 188 Or. 357. 

48. Md.—Nichols v. Reed, 46 A.2d 
695. 186 Md. 317. 

Minn.—Goette v, Howe, 44 N.W.2d 
784, 232 Minn. 168—^Happel v. Hap- 
pel, 288 N.W. 788, 184 Minn. 877. 
W.Va—Hedrick v. Harper, 62 SJaL2d 
265. 

58 C.J. p 1018 note 77. 

49.. Ohio.—Goetz v. Jacobs, App., 97 
N.E.2d 219, rehearing denied 98 N. 
E.2d 59. 


50. Kan.—^Bless v. Blizzard, 120 P. 
351, 86 Kan. 230. 

58 C.J. p 1019 note 78. 

51. Minn.—^Matheson v. Gulllckson, 
24 N.W.2d 704, 222 Minn. 369. 

58 aj. p 1019 note 79. 

52. Neb.—^Best v. Grolapp, 96 N.W. 
641, 99 N.W. 887, 69 Neb. 811. 

58 C.J. p 1019 note 81. 

53. Ya.—Frizzell v. Frizzell, 141 S. 
E. 868, 149 Ya 815. 

68 C.J. p 1019 note 82. 

54. m.—Pond V. Sheean, 23 N.E. 
1018, 132 HI. 812, 8 L.R.A. 414. 

58 aJ. p 1019 note 84. 

55. Mo.—Berg v. Moreau, 97 S.W. 
901, 199 Mo. 416, 9 L.RAl.,N.S., 167. 

58 C.J. p 1020 note 86. 

56. Fla—Corpus Juris cited in 
Cottages, Miami Beach v. Weg- 
man, 57 So.2d 439, 441. 

N.J.—Poloha V. Ruman, 64 A.2d 776, 
140 N.J.EQ. 396. 

58 C.J. p 1020 note 88. 

57. Tex.—Gossett v. Harris, Civ. 
App., 48 S.W.2d 739. 

58 aJ. p 1020 note 89. 

58. Or.—^Majovski v. Slavoff. 216 P. 
2d 674, 188 Or. 867—^Tiggelbeck v- 
Russell, 218 P.2d 156, 187 Or. 554. 

Ya„...<:;annon v. Cannon, 163 S.E. 405, 
158 Ya 12. 

58 G.J. P 1020 note 92. 

59. Mich.—^Denevan v. Belter, 206 N. 
W. 500, 232 Mich. 664. 

58 C.J. p 1020 note 95. 
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not give rise to a right to specific performance.®® 
Where the performance of personal services has 
been begun and is being continued by a promisee 
imder the terms of an oral contract, their sufficiency 
as part performance, either alone or in connection 
with other acts, is not affected by the refusal of the 
promisor or beneficiary to receive them longer or 
by an act on his part which renders their further 
rendition impossible.®^ It has been held that the 
death of the promisee in an oral contract calling 
for the rendition by him of personal services as a 
member of the family of another, or in the care 
of an aged person, will not prevent the specific en¬ 
forcement of the contract, unless the contract other¬ 
wise clearly provides, where such services have been 
substantially performed over a period of years and 
the beneficiary dies soon afterward or is of ad¬ 
vanced age, and the promisee’s heirs offer and are 
able to continue the services.®^ 

§ 61. Part Performance of Contracts of Par¬ 
ticular Natures 

The rule that an oral contract may be speciflcally 
enforced where there has been such partial performance 
thereof as to take it out of the operation of the statute 
of frauds or to render application bf the statute Inequita¬ 
ble has been applied to various kinds of contracts. 

An oral contract of leasing or agreement to give 
a written lease is sufficiently performed on the part 
of the lessee by taking and holding possession of 
the demised premises and paying rent under the 
contract,®® or by taking possession and making val¬ 
uable improvements,®^ especially where payments 
of rent are also made;®® and it has been held that 


the mere assumption and retention of possession is 
itself sufficient as part performance.®® Payment of 
rent alone, however, does not atrthorize the specific 
performance of the contract®’^ Where a Itessor of 
land tmder an oil lease orally agrees with the les¬ 
see that, if the lessee will drill cm land adjoining 
the leased land and oil and gas are not discovered 
thereon in commercial quantities, the lessor will re¬ 
lieve the lessee of the obligation to drill on the 
leased land and execute a lease covering other lands, 
the lessee may enforce such agreement by specific 
performance where he has drilled on adjoining land 
and found it to be of no value, although the per¬ 
formance relied on was not on the land as to which 
performance is sought.®® 

Agreements to exchange. A party to an agree¬ 
ment of exchange who has delivered to the other 
party, or permitted such party to assume, possession 
of the tract conveyed or agreed to 'be conveyed to 
him is entitled to specific performance of the con¬ 
tract.®® Although there is language in a number 
of the cases in which possession had been so deliv¬ 
ered or assumed,^® and in some cases in which it 
does not appear whether or not possession had been 
taken,7i to the eflFect that the conveyance by one 
party to the other of the tract agreed to be so con¬ 
veyed is sufficient part performance by him, it has 
been held that such conveyance is equivalent mere¬ 
ly to payment of the consideration of the contract 
by the grantor acting in the capacity of vendee of 
the tract agreed to be exchanged therefor, and, ac¬ 
cordingly, that it alone does not constitute part per¬ 
formance.*^® 


60. Minn.—Greenfield v. Peterson, 
170 N.W. 696, 141 Minn. 475. 

58 C.J. p 1020 note 96. 

Strict performance by promisee 
neoessary 

Or.—Majovski v. Slavoff, 215 P.2d 
674, 188 Or. 357. 

FnU pearformance 

(1) Oral agrreement to take care 
of Intestate duringr life in return for 
half his property was taken out of 
statute by full performance.—^Langr 
V. Chase, 155 A. 273, 130 Me. 267. 

( 2 ) Enforcement of oral contract 
whereby husband agrreed to devise 
land to wife in consideration of serv¬ 
ices rendered by son during* lifetime 
of husband, in view of full perform¬ 
ance by son, was proper.—In re Hil¬ 
liard’s Estate, 241 P.2d 729, 172 Han. 
552. 

Wliere contract partially performed 
One who only partially performs 
contract requiring services in return 
for bequest of decedent’s property 
is limited to filing claim against es- j 


tate.—^Bahney v. Gross, 10 P.2d 844, 

135 Kan. 446. 

61. Mich.—^Lee v. Lee, 165 H.W. 665, 
199 Mich. 607. 

62. 17.0.—^Torgerson v. Hauge, 169 
N.W. 6 , 34 N.D. 646, 8 A.L.R. 164. 

63. Mich.—Losey v. Hutclilnson, 176 
N.W. 402, 209 Mich. 818. 

58 C.J. p 1021 note 7. 

64. Mich.—Losey v. Hutchinson, su¬ 
pra. 

Or.—Dodge v. Davies, 179 P.2d 735, 
181 Or. 13. 

Pa—Smith v. Simon, Com.PL, 48 
Lanc.Bev. 261. 

Tex.—^Maloy v. Wagner, 217 S.W.2d 
667, 147 Tex. 486. 

58 C.J. p 1021 note 8 . 

66 , Mich.—Tafoya v. Enclso, 27 N. 
W.2d 637, 818 Mich. 226. 

58 aj. p 1021 note 9. 

66 . N’.J.—^Wharton v. Stoutenburgh, 
35 M.J.Eq. 266. 

67. N.T.—Rosen v. Rose, 84 M.T.S. 
467, 13 Mlsc. 565. 

58 C.J. p 1021 note IL 

554 


Fart performance held InsuAcienfe 
Delivery of check for part pay¬ 
ment of rent, payee’s signature of re¬ 
ceipt for such payment and delivery 
to drawer of such receipt and key 
to apartment sought to be leased, and 
drawer’s visit to and preparation to 
move into apartment, did not consti¬ 
tute such “part performance” of oral 
lease agrreement as to entitle drawer 
to specific performance thereof.— 
Berlin v. Himmelstein, 71 3Sr.T.S.2d 
626. 

68 . U.S.—Gray v. Schoonmaker, D.C. 
HI., 30 F.Supp. 1019. 

69. U.S.—Caldwell v. Carringrton, 
Ky., 9 Pet 86 . 9 L.Ed. 60. 

58 C.J. p 1023 note 33. 

70. Ill.—^McClure v. Otrich, 8 NJB. 
784, 118 IlL 320. 

58 C.J. p 1028 note 33. 

7L S.C.—Alexander v. 34 

S.EL 405. 56 S.C. 252. 

58 C.J. p 1028 note 85. 

72. Tex.—Wright v. Bearrow, 85 & 
W. 190, IS Tex.Civ.App. 146. 

68 QJ. p 1023 note 37. 
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Since the conveyance, by one of the parties to an 
exchange contract to the other party, of the land 
agreed by the former to be conveyed is equivalent 
to the payment by him, in his capacity as the ven¬ 
dee of the other tract, of the consideration of the 
contract, such conveyance, together with a taking 
and holding of possession of the land agreed by the 
other party to be conveyed to him, is sufficient part 
performance of the contract,73 especially where 
valuable improvements are made on the property 
of which possession is so taken.74 Likewise, where 
a party, without making or receiving a conveyance, 
takes possession of the land contracted to be con¬ 
veyed to him and makes valuable improvements 
thereon, with the consent or acquiescence of the 
other party, there is sufficient part performance by 
him, in his capacity of vendee of such land, to au- 
tliorize the specific enforcement of the contractus 

Where a party to a contract for the exchange of 
lands conveys to the other the tract agreed by the 
former to be so conveyed, and puts such other party 
in possession thereof, and also takes possession of 
the tract agreed by the other party to be conveyed 
to him in exchange, thus partly performing the 
contract in both his capacities, as vendor and ven¬ 
dee, he is entitled to the specific enforcement there¬ 
of.Similarly, where a party delivers possession 
of the property contracted to be conveyed by him, 
and takes possession of, and makes improvements 
on, the property contracted to be received by him, 
such acts constitute sufficient part performance 
and, where possession alone is regarded as sufficient 
part performance on the part of a vendee, the de¬ 
livery of possession of the one tract by a party 
in his capacity of vendor and the assumption of 
possession of the other tract in his capacity of ven¬ 
dee authorize the specific enforcement of the con¬ 
tract.*^ 8 

Agreement to give or accept mortgage. Where 
real estate has been conveyed by the promisee un¬ 
der and in reliance on an oral contract to give a 
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mortgage on that or other lands to secure the pay¬ 
ment, of the consideration for such conveyance it 
has been held that specific performance may be de¬ 
creed, on the ground that it would be a fraud to 
permit the promisor to have the benefit of the con¬ 
veyance without paying the agreed price.*^® Sim¬ 
ilarly, it has been held that the payment or ad¬ 
vancement by the promisee of the money to secure 
the repayment of which the mortgage was agreed 
to be given is such part performance of the con¬ 
tract as to entitle him to have it specifically en- 
forced.80 Where a mortgagee and mortgagor orally 
agree that, if the former will release his mort¬ 
gage the mortgagor, after placing a new mortgage 
on the property concerned, will give the mortgagee 
a second mortgage, specific performance of the 
agreement may be authorized where the mortgagee 
releases his mortgage but the mortgagor fails to 
give the second mortgage after obtaining a new first 
mortgage.81 On the other hand, it has been held 
that the payment or advancement of money in re¬ 
liance on an oral promise to execute a mortgage 
does not, of itself, authorize the specific perform¬ 
ance of the contract.^^ The part performance 
which will render an oral contract to give and ac¬ 
cept a mortgage enforceable must be unequivocally 
referable to the oral contract, and, if it reasonably 
may be accoxmted for otherwise than by a con¬ 
tract, it will not render the contract enforceable.83 

Easement or license. An oral easement or li¬ 
cense is ordinarily sufficiently partly performed, so 
that it may be specifically enforced by the grantee or 
licensee, by the construction of works or the making 
of valuable improvements on the faith of the grant 
or agreement, together with user,84 or by pa3rment 
of the consideration and user,86 or, it has been held, 
by mere possession and user,86 but on the latter 
point there is also authority to the contrary. 87 

Gift or agreement to give or devise. An oral con¬ 
tract between a promisor and a promisee for a 
conveyance or devise of property which is specific 


73- U.S.—^Bigrelow v. Armes, D.C., 
1 S.Ct. 83, 108 U.S. 10, 27 L-Bd. 631. 
58 C.J. p 1023 note 40. 

Conveyance of land as pasnnent of 
consideration see supra S 58. 

74. Ill.—Balcer v. Allison, 186 Ill. 
613. 

N.H.—^Hunklns v. Hunkins, 18 A. 655, 
65 N.H. 95. 

76. Ark.—^Ewins v. Sandefur-Julian 
Co., 98 S.W. 677, 81 Ark. 70. 

58 C.J. p 1024 note 42. 

76. U.S.—Union Pac. R. Co. v. Mc- 
Alpine, Kan., 9 S.Ct 286, 129 U.S. 
305, 32 L.Ed. 673. 

58 C.J. p 1024 note 45. 


77. Cal.—Gilbert v. Sleeper, 12 P. 
172, 71 Cal. 290. 

78- Va.—Parrlll v. McKinley, 9 
Gratt 1, 50 Va. 1, 58 Am.D. 212. 

58 C.J. p 1024 note 50. 

79- N.T.—^Roberg-e v. Winne, 39 N. 
B. 631, 144 K.T. 709. 

58 C.J. p 1023 note 27. 

80. W.Va.—^Blake v. Blake, 128 S.B. 
139, 98 W.Va. 346. 

58 C.J. p 1023 note 28. 

81. Wash.—^Flelshbeln v. Thome, 
74 P.2d 880, 193 Wash. 65. 

88 . Hr.H.—^Brown v. Drew, 42 A. 177, 
67 N-.H. 569. 

58 C.J. p 1023 note 30. 
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83. Minn.—Hatlestcul v. Mutual 

Trust Life Ins. Co., 268 N.W. 665- 
197 Minn. 640. 

84. Or.—^Tucker v. Ellrkpatrlck, 169 
P. 117, 86 Or. 677. 

58 C.J. p 1022 note 19. 

85. Mich.—Kent Furniture Mfg. Co. 
V. Long, 69 N.W. 657, 111 Mich. 883. 

58 aj. p 1022 note 20. 

86 . Iowa.—Anderson v. Simpson, 21 
Iowa 399. 

87. Idaho.—Howes v. Barmon, 81 P. 
48, 11 Idaho 64, 114 Am.S.R. 255, 61 
UR.A. 568. 
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and fully performed by the promisee may be spe¬ 
cifically enforced.** An oral gift of, or promise to 
g^ve or devise, real property has been held not to 
be specifically enforceable by the donee unless he 
has both taken possession of the land and made 
valuable improvements thereon,** or, in lieu of im¬ 
provements, shows other circumstances in addition 
to the fact of possession which render a specific per¬ 
formance necessary to prevent fraud.** Where 
possession is taken and held in reliance on the 
gift or promise and improvements are made specific 
performance is ordinarily proper,*^ and a change 
by a donee of his place of residence, or the relin¬ 
quishment of employment or opportunities for em¬ 
ployment, or other alteration in his circumstances, 
in reliance on the gift or promise, has been treated 
as strengthening his equities.** A temporary in¬ 
terruption of possession by a donee without the in¬ 
tent to waive or surrender his right to specific per¬ 
formance of an oral contract to devise is not su£&- 
cient to defeat his right to specific performance.** 
A mere devise and bequest of property by a mother 
of children to their stepfather under an oral agree¬ 


ment with the stepfather to bequeath such property 
in addition to his own to the children have been 
held insufficient to authorize specific performance 
by the children on the ground of part performance 
by the mother of the agreement.*^ 

Options, In a suit for specific performance of 
an option to purchase property where defendant al¬ 
leges that the option has been canceled by an oral 
contract to build for plaintiff on the ‘ property, the 
performance by defendant in building under the 
contract is sufficient to take it out of the statute of 
frauds.** 

ParHHon agreement. The taking of possession, 
by a party to an oral contract for the partition of 
land, of the tract or portion thereof allotted to him 
has been held to authorize the specific performance 
of the contract,** on the ground that the relinquish¬ 
ment of the balance of the property is a sufficient 
consideration,*^ or that a partition is not a sale or 
conve 3 rance of real estate within the meaning of the 
statute of frauds.** 


88 . IlL—Weldler v. Seibert, SI N.B. 

2d il6. 406 IlL 477—Flerke v. EUgln 

City Banking Co.. 1S4 NJEQL 628, 85S 

IlL 394. 

Contract to make wUI 

(1) Where a party seeking to en¬ 
force an oral contract to execute re¬ 
ciprocal wills has continually relied 
on such contract by permitting his 
will to remain unchanged and unre¬ 
voked dviring the lifetime of the oth¬ 
er party, such action has been held 
to be complete performance on his 
part of the contract.—^Brown v. Web¬ 
ster. 134 bT.W. 186, 80 Neb. 691, 87 
L.RJL,N.S., 1196. 

<2) Where a parent of a child oral¬ 
ly agrees to surrender the child to 
another pmon in reliance on the 
promise of such person to devise 
property to the child, and such child 
lives with the promisor as his own 
child, using his surname and render¬ 
ing mial devotion so as Irrevocably 
to change the status of the child, It 
has been held that the promise to de¬ 
vise may be specifically enforced.— 
Savannah Bank & Trust Co. v. Wolff, 
11 S.B.2d 766, 191 Gcu 111. 

(3) It has been held that specific 
performance of an oral contract to 
will or convey property will be de¬ 
creed only where a recovery at law 
is barred, or where Improvements 
made or services performed cannot be 
adeauately compensated at law, or 
where a failure to carry out the 
agreement will amount to a fraud on 
the promisee.—^Linder y. Potler, 100 
N.B:2d 602, 409 IlL 407--Wlnkelmann 
V. Wink e lmann, 178 NJE, 118, 345 Ill. 
668 . 


TolxuLtary absenoe of promisor 

Complainant was held to be enti¬ 
tled to specific performance of oral 
contract to devise realty to him in 
consideration of care of promisor 
during remainder of promisor's life, 
where contract was clearly proved 
and complainant in reliance thereon 
performed agreement until he was 
prevented from doing so through no 
fault of his own by promisor's vol¬ 
untary absence from the premises.— 
Wright ▼. Dudley. 63 S.K2d 29, 189 
Ta. 448. 

89* Ark.—Graves ▼. Simms Oil Co., 
76 S.W.2d 809, 189 Ark. 910. 

68 aj. p 1022 note 18. 

aEonay of dpnor expended 
A donee who has expended only 
the money of the donor for the erec¬ 
tion of valuable improvement is not 
entitled to specific performance.— 
Norwich Union Fire Ins. Soc, v. 
Sawyer, 196 S.E. 223, 57 GaApp. 739. 

90. Minn.—Snow v. Snow, 108 N.W. 
296, 98 Minn. 848. 

Va.—Griggsby v. Osborn, 82 Via. S7L 

91. Qa.^Norwich Union F^e Ins. 
Soc. V. Sawyer, 196 SwFl 223, 67 Ga. 
App. 739. 

N.J.—National Newark A Bsaex 
Banking Co. of Newark v. Work, 
164 A 11, 108 NJ’.Hq. 76. 

Ohio.—Fknley v. Selepchak, 68 N.FL2d 
919, 76 Ohio App. 267. 

OkL—Davenport v. Board of FlducaT 
tlon of City of Drumrlght, 280 P.2d 
271, 204 OkL 356—Johnson v. Klm- 
mell, 44 P.2d 978, 172 OkL 816. 

58 Cjr. p 1022 note 16. 
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92. Wash.—Luther v. National Bank 
of Commerce, 98 P.2d 667, 2 Wash. 
2d 470. 

58 C.J. p 1022 note 17. 

Substantial performance prior to 
marriage 

An oral contract to devise and be¬ 
queath all of man's property in con¬ 
sideration that nurse would care for 
man during remainder of his life was 
not unenforceable on ground that 
part performance of contract by 
nurse took place after her marriage 
to the man, where substantial part 
of contract was performed prior to 
marriage by nurse who discontinued 
her business of operating a hospitaL 
dismissed patients, and refunded 
their money.—^Luther v. National 
Bank of Commerce, supra. 

93. Ind.—^Brown ▼. FVeudenberg, 
17 N.E.2d 865, 106 Ind.App. 692. 

94. N.T.—O'Boyle T. Brenner, 78 N. 
T.S.2d 687, 189 mac. 1068, modified 
on other grounds 79 N.Y.S.2d 84, 
273 App.Div. 683, appeal dismissed 
95 NJE:.2d 47. 801 N.T. 685. 

95. Minn.—Elnaus Truck Lines v. 
Donaldson, 51 N.W.2d 99. 

96. Or.—Oorpus JorlB olted la 
Hughes V. Kay, 242 P.2d 788, 790. 

58 C.J. p 1022 note 24. 

97. Mo.—Cave v. Wells, 5 S.W.2d 
686 , 819 Mo. 930. 

Pa.—Rhodes v. Prick, 6 Watts 815. 

98. Pa.—McKnlght v. Bell, 19 A. 
1036, 135 Pa. 358. 
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SPECIFIC PERFORMANCE 
C. SUBJECT MA.TTEE 


s§ 62-83 


§ 62. Real Property in General 

Where land, or any estate or Interest In land. Is 
the subject matter olf the agreement, the jurisdiction 
to enforce specific performance is undisputed and does 
not depend bn the inadequacy of the legal remedy in 
the particular case. 

Where land, or any estate or interest in land, is 
the subject matter of the agreement, the jurisdic¬ 
tion to enforce specific performance is undisputed,^® 
and does not depend on the inadequacy of the legal 
remedy in the particular case.^ So it is said to be 
as much a matter of course for courts of equity 
to decree a specific performance of a contract con¬ 
cerning real estate, which is in its nature unobjec¬ 
tionable, as it is for courts of law to give damages 
for its breach.2 Equity adopts this principle, not 
because the land is fertile, or rich in minerals, but 
because it is land, a favorite and favored subject 
in England and every country of Anglo-Saxon 
origin.® Land is assumed to have a peculiar value,^ 
so as to give an equity for specific performance, 
without reference to its quality or quantity.® How¬ 
ever, specific performance will not be granted as to 
an agreement to convey property which has no ex¬ 
istence,® or where there is in fact no contract^ 

The form of the instrument embodying the con¬ 


tract is wholly unimportant as far as the right to 
specific performance is concerned.® 

§ 63. -Particular Contracts 

a. Sales and conveyances generally 

b. Leases 

c. Exchanges of property 

d. Minerals or mineral rights or leases 

e. Reconveyances 

f. Other contracts 

a. Sales and Conveyances Generally 

(1) In general 

(2) Right of vendee 

(3) Right of vendor 

(4) Interests in land 

(1) In General 

SpeciflG performance of a contract to convey real 
eatate is a well recognized remedy and will generally 
be granted unless to do so would be unjust, oppressive, 
or otherwise Inequitable^ 

Specific performance of a contract to convey real 
estate is a well-recognized remedy,® the granting of 
which is governed by fixed principles.^® Where the 
remedy is otherwise proper a contract for the sale 
or conveyance of realty will be specifically en- 
forced.li In determining the application of the 


99w Ark.—^Dickinson v. McKenzie, 
126 S.W.2d 96. 197 Ark. 746. 

Cal.—Corpus Jurla quoted lu Rem- 
mers v. Cicillot, 188 F.2d 806. 810, 
69 Cal.App.2d 118—Dean v. Brow¬ 
er, 6 P.2d 680, 119 CaLApp. 412. 
Mich.—^Rathbun v. Herche, 36 N.W. 
2d 280, 823 Mich. 160—Johnson v. 
Douglas, 274 N.W. 780, 281 Mich. 
247. 

68 CJf. p 1024 note 62. 

1. U.S.—^Danciger Oil & Refining Co. 

V. Burroughs. C.C.A.Okl., 76 F.2d 
855. certiorari denied 56 S.Ct. 915. 
295 tJ.S. 758, 79 L.Ed. 1700—Corpus 
Juris dted in Thonapson v. Termi¬ 
nal Shares, D.C.Mo., 14 F.Supp. 459, 
468. 

Ark.—^Dickinson t. McKenzie, 126 S. 

W. 2d 96, 197 Ark. 746. 

Cal.—Corpus Juris quoted In Rem- 
mers v. Ciciliot, 138 P.2d 306. 810. 
69 CaLApp. 2d 113—^Dean v. Brower, 
6 P.2d 580, 119 Cdl.APP. 412. 

Qa-—^Hotel Candler V. Candler, 81 S. 

£1.2d 693, 198 Ga. 839. 

Iowa .—(kirpTu Juris dted in I>ee t. 
Collins. 15 N.W.Sid 883, 885, 285 
Iowa 22. . . 

Mo.—Corpus Juris olted in Farring*? 
ton V. Hays, 182, e.T{r.2d 186, 190, 
353 Mo. 194, certiorari denied 65 
«i.Ct. 441, 823 U.S. 797, 89 LuBd. 686, I 


rehearing denied 65 S.Ct 675. 324 
U.S. 885, 89 L.Bd. 1486. 

68 C.J. p 1024 note 63. 
a. Tex.—^Bennett v. Copeland, 285 
iS.W.2d 605, 149 Tex. 474. 

68 C.J. p 1024 note 54. 

3. Cal.—Corpus Juris quoted in 
Remmers v. Cicillot, 188 P.2d 806, 
310, 69 CalwApp.2d 118. 

Mo.—Corpus Juris dted In Rice v. 
Griffith, 161 S.W.2d 220, 225, 849 
Mo. 878. 

68 C.J. p 1025 note 66. 

4. CaL—Corpus Juris quoted in 
Remmers v. Cicillot, 138 P.2d 806, 
810, 69 CalApp.2d 118. 

Mo.—Corpus juris dted In State ex 
reL Place v. Bland, 188 S.W.2d 878, 
890, 353 Mo. 639—Corpus Juris dt¬ 
ed in Rice v. Griffith, 161 6.W.2d 
220, 225. 849 Mo. 873. 

58 C.J. p 1025 note 56. 

5. Cal—Corpus Juris quoted In 
Remmers v. Cidliot, 138 P,2d 806, 
810, 59 CalA.pp.2d 113. 

Mo.—Corpus Juris dted in Rice v. 
Griffith, 161 S.W.2d 220, 225, 849 
Mo. .873. 

58 C.J. p 1025 note 57. 

The prlndple underlying specific 
performance of real estate contract 
\fl^out regard to quantity, quality, 
or location is that a spedfic tract is 
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unique and impossible of duplication 
by the use of any amount of money. 
—^Downing v. ‘Williams, 191 So. 221, 
238 Ala 551. 

6- Md.—Ward v. Newbold, 81 A. 793, 
116 Md. 689, Ann.Cas.l918A 919. 

58 C.J. p 1025 note 68. 

7. Minn.—^In re Le Borlus* Stetate, 
28 N.W.2d 167, 224 Minn. 203. 

8. Mont.—Thornburgh v. Fish, 27 P. 
881, 11 Mont. 53. 

Tex.—Hemming v. Zlmmerschltte, 4 
Tex. 159. 

9. DeL—^Lowe ▼. Williams, If A.2d 
424, 25 DeLCh. 804. 

Minn.—Bredesen v. Nlckolay, 180 N. 

W. 647, 147 Minn. 304. 

Pa—Keiter .v. Klinger* Com.PL, 67 
Dauph.Cow 26. 

1(L Minn.—^Bredesen t. Nlckolay, 
180 N.W. 647, 147 Minn. 804. 

11. IT.S.—^Roy V. Commissioner of 
Internal Revenue, C.CA..Lia, 69 If*. 
2d 786, certiorari denied Roy v. 
Helvering, 55 S.Ct. 92 (two cases) 
298 U.S. 680, 79 D.Ed. 676, fob- 
lowed in, C.C.A., Derbes v. Commis¬ 
sioner of Internal Revenue, 69 F. 
2d 788, certiorari denied Derbes v. 
Helveiing, 55 S.Ct. 92 (two cases) 

‘ 298 U.S. 680, 79 L.Hd. 676, and Roy 

V. Helvering, 65 S.Ct. 92 (two cas- 



§ 63 

principles governing the remedy, a decree for the 
specific performance of such contract does not go 
as a matter of course^^ or absolute right,although 
it should not be arbitrarily denied,!^ and is granted 
or withheld according as equity and justice seem 
to demand in view of all the circumstances in the 


81 aj.s. 

case,where the rights of third persons have not 
intervened,!® since the grant of specific perform¬ 
ance is a matter of discretion.i7 Remote, trivial, 
and obscure objections will not be considered.!® 

Where fairly!® and understandingly®® entered in¬ 
to, without misrepresentation,®! misapprehension,®® 


SPECIFIC, PERFORMANCE 


es) 293 U.S. 580, 79 L.Sd. 676. Staf¬ 
ford Derbes & Roy v. Helveringr, 65 
S.Ct 92, 293 U.S. 680, 79 L..Ed. 676, 
and 55 S.Ct. 93 (four cases) 293 U. 
S. 680. 79 LuEd. 676. and Upstream 
Realty Co. v. Helvering-, 55 S.Ct. 
93, 293 U.S. 580, 79 UEd. 676. 

Ala.—West v. Holman, 134 So. 667, 
223 Ala. 114. 

Cal.—^Reiner v. Hermann, 180 P.2d 
385, 79 CalA.pp.2d 543. 

Ga.—^DeFloreo v. Tarvln, 20 S.E.2d 
29, 193 Ga. 760. 

La.—^Thompson v. Thompson, 30 So. 
2d 321, 211 La. 468—Tates v. Bat- 
teford, 139 So. 37. 19 La.App. 374, 
rehearing denied and amended 139 
So. 746, 19 La.App. 374. 

Md.—Somerville v. Trueman, 4 EEarr. 

& M. 43, 1 Am.D. 389. 

Mass.—Glickmau v. Kastel, 80 N‘.E.2d 

469, 323 Mass. 148. 

Mich.—^Ames v. Cheyne, 287 N.W. 439, 
290 Mich. 215. 

Mo.—Tayler v. Tayler, 243 S.W.2d 
310. 

N.T.—OSimento v. Cumberland 
Homes, 59 N.T.S.2d 312, 270 App. 
Div. 763—Savitt v. Ronclare 
Homes, Inc., 110 N.T.S.2d 882— 
Chemical Bank & Trust Co. v. Si¬ 
mon, 66 N.Y.S.2d 806. 

Okl.—Henry Keep Home v. Moore, 
176 P.2d 1016, 198 Okl. 198. 

Pa.—^In re Romig's Estate, Orph., 43 
Berks Co. 173—^Mezza v. Beiletti, 
Com.Pl., 27 West.L.J. 215. 

Va.—^Bond v. Crawford, 69 S.B.2d 

470. 193 Va 437. 

68 C.J. p 1027 note 87. 

Specific performance of contracts of 
sale by i>ersonal representative un¬ 
der order of court see Executors 
and Administrators § 602. 

Separata tracts 

Where contract for sale of sep¬ 
arate tracts of land is severable, com¬ 
plainant may have specific perform¬ 
ance of sale of one tract although 
sale of both cannot be specifically 
enforced.—Union & Planters’ Bank & 
Trust Co. V. Corley, 133 So. 232, 161 
Miss. 282. 

12m By.—Clifton Land Co. v. Relster, 
216 S.W. 342, 186 Ky. 166. 

58 C.J. p 1027 note 88. 

13. Ga.—Ogletree v. Ingram & Le- 
grand Lumber Co., 61 S.E.2d 480, 
207 Ga. 333. 

Iowa.—GB^st Trust Joint Stock Land 
Bank v. Resh, 285 H.W. 192, 226 
Iowa 780. 

Ky.—Miller v. Prater, 100 aW.2d 842, 


267 By. 11—Sampson v. Cottongrlm, 
61 S.W.2d 309. 249 Ky. 670. 

N.J.—Cline v. Kurzweil, 58 A,2d 281. 
141 H.J.E( 1 . 508, afilrmed 64 A.2d 
66, 1 N.J. 407—^Mayo v. Borovsky, 
39 A.2d 232, 135 H.J.E(i. 447. . 

58 C.J. p 1027 note 89^ 

14. Mich.—^Poshee v. Krum, 52 N.W. 
2d 358, 332 Mich. 636. 

58 C.J. p 1027 note 90. 

15. Pa.—Wetherill v. Daley, Com. 
PI., 37 DeLCo. 178—Petemell v. 
Trozzo, Com.Pl., 23 West.L.J. 201. 

58 C.J. p 1027 note 91. 

Belief properly granted 
Allowance of attorney’s fee for le¬ 
gal work done in administration of 
an estate in court lay withiu the dis¬ 
cretion of court and could not affect 
a suit for specific perfo^ance of 
contracts for conveyance of one dev¬ 
isee’s interest in testator’s realty to 
another devisee, where contract did 
not specifically provide that fee 
should be paid by purchaser.—Das- 
kais ▼. Kline, 53 A.2d'289, 188 Md. 
541. 

Belief held properly denied 
Ark.—^BMnk v. Dyess Colony, 139 S. 
W.2d 12, 200 Ark. 180—^England v. 
Cleveland, 87 S.W.2d 6, 191 Ark. 
582. 

R.L—^Flnkelstein v. Tateosian, 76 A. 
2d 29, 77 R.L 310. 

16. HL—^Fagan v. Rootberg, 161 N.B. 
491, 320 Ill. 586. 

Ohjeotloiii of boiLdholders 
Where an agreement for the sale of 
hotel property was approved by di¬ 
rectors the hotel company and 
consented to by the voting trustees, 
question raised by bondholder, as to 
proper disposition of the proceeds of 
sale and questions involving rights 
or duties as between stockholders or 
bondholders and the hotel company 
were not proper grounds for refusing 
specific performance of the contract 
of sale as demanded by pxirchaser.— 
Giesecke v. Pittsburgh Hotels, D.C 
Pa., 67 F.Supp. 180, modified on other 
grounds, CCA., 152 F.2d 689. 

17. U.S.—Goudeau v. Daigle, C.C.A. 
La, 124 F.2d 656, certiorari denied 
62 S.Ct. 1290, 316 U.S. 695, 86 L.Ed. 
1766. 

D.C.—Drayson v. Height, 189 F.2d 
668, 88 U.'S.App.D.C. 356. 

Fla—^Miller v. Gku*dner, 198 So. 21, 
144 Fla 339—White v. Cohn, 188 
So. 581, 137 Fla 501. 

Iowa—DeJong v. Huyser, 11 N‘.W.2d 
566, 233 Iowa 1315—First Trust 
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Joint Stock Lend Bank v. Resh, 
285 K.W. 192, 226 Iowa 780. 

Ky.—MiUer v. Prater, 100 S.W.2d 842, 
267 Ky. 11—Sampson v. Cottongim, 
61 S.W.2d 309, 249 Ky. 670. 

Me.—^Dunham v. Hogan, 56 A.2d 550, 
143 Me. 142. 

Mass.—^Exchange Re^ty Co. v. Bines, 
18 N.E.2d 425, 302 Mass. 93. 

Mo.—^Rockhill Tennis Club of Kan¬ 
sas City V. Volker, 56 S.W.2d 9, 
S3 Mo. 947. 

N.J.—^Mayo v. Borovsky, 39 A.2d 232, 
.185 !Nr.J.Eq. 447—^Hemhauser v. 
Hemhauser, 158 A. 762, 110 N.J.Eq. 

• 77. 

H.Y.—O’Brien v. Kennedy, 63 N.Y.B. 
2d 666, affirmed 70 N.T.S.2d 681, 
272 App.Div. 787, reargument and 
appeal denied 72 N.Y.S.2d 678, 272 
App.Div. 96flH-Mlcclo v. Stelglitz, 
66 H.Y.S.2d 435. 

58 C.J. p 1027 note 93. 

Bzteat of dlsoretloii 
The discretion to grant or refuse 
specific performance of an executory 
contract to convey land does not give 
chancellor power without ground 
therefor to relieve one contracting 
party of a bad bargain or deprive 
another person of the gain which has 
accrued to him by changing circum¬ 
stances which his foresight antici¬ 
pated or which fortune cast his way. 
—^Holly Hill Lumber Co. v, McCoy, 
23 .S.B.2d 372, 201 &C. 427. 

IMLsoretlon. held not abused 
Vt.—Sparrow v. Cimonetti, 58 A.2d 
875, 116 Vt 292. 

18a N.J.—Vlerow v. Frommann, 152 
A. 234, 107 N.J.Eq. 230. 

19- Ill.—^In re Frayser’s Estate, 82 
N.B.2d 633, 401 lU. 364—Hayes v. 
Dlsque, 82 N.E.2d 360, 401 Ill. 479 
—Smith V. Farmers State Bank of 
Alto Pass, 61 N.B.2d 667, 390 IlL 
374, 171 A.L.R. 1291—^Young v. 
Klch, 16 N.H2d 692, 369 IlL 29. 

58 C.J. p 1027 note 94. 

30. Ill.—^In re Frayser’s Estate, 82 
N.E.2d 633, 401 Ill. 864—Hayes v. 
Dlsque, 82 N.E.2d 360, 401 HL 479 
—Smith V. Farmers State Bank of 
Alto Pass, 61 N.E.2d 657, 390 IlL 
874, 171 A.L.R. 1291—Young v. 
Kich, 15 N.E.2d 692, 369 111. 29. 

58 C.J. p 1027 note 95. 

21a Ill.—^Bayne v. Cinak, 150 N.E. 

344, 320 HL 28. 

58 C.J. p 1027 note 96. 

23. HL —^Bayne y. dnak, suprar— 
Keating y. Frint, 126 NJS. 136. 291 
HL 428. 
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mistake,28 oppression,*^ or fraud,*® where the rights 
of tliird persons have not intervened,*® and where 
its provisions are dear and spedfic,*^ and the con¬ 
tract is valid,** and plaintiff is ready to perform,** 
or has performed,** spedfic performance will be 
granted as a matter of right*i and not as a matter 
of discretion** or favor.** Where a contract for 
the sale of land is in writing,*4 signed by both par¬ 


ties,*® is certain** and fair,*7 is for an adequate 
consideration,** and is capable of being performed,** 
without undue hardship,^* or where a refusal of 
such relief is not justified,it is as mtich a matter 
of course for a court of equity to decree spedfic 
performance of it as it is for a court of law to give 
damages for a breach of contract.^* 


83. Va.—Clay v. Landreth, 45 S.R2d 
875, 187 Va. 169, 175 A.L.R. 1047. 

68 C.J. p 1027 note 98. 

24. Ill.—^In re Frayser*s Estate, 82 
N.E.2d 633, 401 Ill. 864—Hayes v. 
Dlsque, 82 lSr.E.2d 350, 401 Ill. 479. 

Va.—Clay v. Landreth, 45 S.E.2d 876, 
187 Va. 169, 176 A.L..R. 1047. 

58 C.J. p 1027 note 99. 

25. m.—^In re Frayser’s Estate, 82 
N'.E.2d 633, 401 Ill. 364—Hayes v. 
Dlsque, 82 N.E.2d 350, 401 Ill. 479. 

Va.—Clay v. Landreth, 45 S.E.2d 875, 
187 Va. 169, 176 A.L.R. 1047. 

58 C.J. p 1027 note 1. 

26. Ill.—Stuckrath v. Brlgrsrs. 161 N. 
E. 91, 329 IlL 555. 

27. IlL—Smith v. Farmers State 
Bank of Alto Pass, 61 H.E.2d 557, 
390 lU. 374, 171 A-UR. 1291— 
Toungr V. Klch, 15 N.B.2d 692, 369 
Ill. 29—Voris V. Mclver, 171 N.B. 
263, 339 lU. 340. 

Pa.—^In re Romlg's Estate, Orph., 43 
Berks Co. 173. 

Va.—Clay v. Landreth, 46 S.E.2d 876, 
187 Va. 169, 176 A.L,R 1047. 

28. HL—Chicago Title, etc., Co. v. 
Illinois Merchants’ Trust Co., 160 
]Sr.B. 697, 329 Ill. 334—Fagan v. 
Rootherg, 151 N.E. 491, 320 Ill. 586. 

Pa.—Tork County Institute Dist. v. 
Jones, Com.Pl., 69 York Leg.Rec. 
201 . 

89. Ill.—Stuckrath v. Briggs, 161 N. 
E. 91, 329 IlL 555—^Fagan v. Root- 
berg, 151 N.E. 491, 320 IlL 686. 

30. U.S.—General Am, Life Ins. Co. 
V. Natchitoches Oil Mill, C.C.A.La., 
160 F.2d 140. 

ACeniberfailp In association 

Where contract for sale of lots in 
private park made sale contingent 
upon purchaser’s membership in a 
certain association, and complainant, 
at time of execution of contract to 
purchase, was a member of associa¬ 
tion, and continued as such until his 
membership allegedly lapsed for non¬ 
payment of dues, and had made all 
payments under contract except a 
small sum which he had repeatedly 
tendered, complainant was entitled to 
specific performance.—Gulvln v. Sun¬ 
shine Park, 44 A.2d 75, 137 N.XEq. 
249. 

31. HI.—^In re Frayser’s Estate, 82 
N.B.2d 633, 401 Bl. 364—Hayes v. 
Dlsque, 82 N.B.2d 350, 401 IlL 479 
—(Smith V. Farmers' State Bank of 
Alto Pass, 61 N.B.2d 557, 390 BL 


374, 171 A.L.R. 1291—Young v. 
Rich, 15 N.B.2d 692, 369 IlL 29. 

58 C.J. p 1027 note 6. 

38. BL—^Fagan v. Rootberg, 151 N. 

B. 491, 320 IlL 586. 

68 G.J. p 1027 note 7. 

33. IlL—Smith v. Farmers* State 
Bank of Alto Pass, 61 N.B.2d 557, 
390 BL 374, 171 A.L.R 1291. 

58 C.J. p 1027 note 8. 

34. Ga.—Bailey v. Bell, 69 S.E.2d 
272, 208 Ga. 716—Ewing v. Paulk. 
69 S.B.2d 268, 208 Ga 722—Ogle- 
tree V. Ingram & Legrand Lumber 
Co., 61 S.B.2d 480, 207 Ga. 333— 
Finney v. Blalock, 58 6.B.2d 429, 
206 Ga 655—Jones v. Smith, 56 S. 
B.2d 462, 206 Ga 162—^Mangum v. 
Jones, 54 S.B.2d 603, 205 Ga 661 
—^Barron v. Anderson, 48 S.B.2d 
846, 204 Ga 7. 

58 C.J. p 1027 note 9 . 

35. Ga—^Finney v. Blalock, 68 S.B. 
2d 429, 206 Ga 655—Mangum v. 
Jones, 64 S.B.2d 603, 206 Ga 661— 
Barron v. Anderson, 48 S.B.2d 846, 
204 Ga 7. 

58 C.J. p 1027 note 10. 

36. Ga—^Bailey v. Bell, 69 S.B. 2d 
272, 208 Ga 716—^Bwlng v. Paulk, 
69 S.B.2d 268, 208 Ga 722—Ogle- 
tree V. Ingram & Legrand Lumber 
Co., 61 S.B.2d 480, 207 Ga 333— 
Finney v. Blcdock, 58 S.B.2d 429, 
206 Ga 655—-Jones v. Smith, 56 S. 
B.2d 462, 206 Ga 162—^Mangum v. 
Jones, 64 S.B.2d 603, 205 Ga 661— 
Barron v. Anderson, 48 6.B.2d 846, 
204 Ga 7. 

Va—Clay v. Landreth, 46 S.B.2d 875, 
187 Va 169, 175 A.L.R. 1047. 

58 C.J. p 1028 note 11. 

37. Ga—Bailey v. Bell, 69 S.E.2d 
272, 208 Ga 716—^Bwing v. Paulk, 
69 S.E.2d 268, 208 Ga 722—Ogle- 
tree V. Ingram & Legrand Lumber 
Co.. 61 S.B,2d 480, 207 Ga 333— 
Finney v. Blalock, 58 S.E.2d 429. 
206 Ga 655—^Jones v. Smith, 56 S. 
B.2d 462, 206 Ga 162—^Mangum v. 
Jones, 54 S.B.2d 603, 205 Ga 661— 
Barlron v. Anderson, 48 S.B.2d 846, 
204 Ga 7. 

Va—Clay v. Landreth, 45 S.B.2d 876, 
187 Va 169, 175 A.L.R. 1047. 

58 C.J. p 1028 note 12. 

Down payment 

Specific performance of a written 
contract to convey land would not be 
denied on ground that contract was 
unconscionable because it did not 
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require a down payment.—Irvin v. 
Locke, 38 S.B.2d 289, 200 Ga 675. 

88. Ga—Bailey v. Bell, 69 S.E.2d 
272, 208 Ga 716—^Bwlng v. Paulk. 
69 S.B.2d 268, 208 Ga 722—Ogle- 
tree V. Ingram & Legrand Lumber 
Co., 61 S.B.2d 480, 207 Ga 333— 
Finney v. Blalock, 58 S.B.2d 429. 
206 Ga 655—^Jones v. Smith, 66 S. 
B.2d 462, 206 Ga 162—Mangum v. 
Jones. 54 S.B.2d 603, 205 Ga 661 
—^Barron v. Anderson, 48 S.B2d 
846, 204 Ga 7. 

Mo.—^Roberts v. Clevenger, 225 S.W. 
2d 728. 

Va—Clay v. Landreth, 45 S.B.2d 875, 
187 Va 169, 176 A.L.R. 1047. 

58 C.J. p 1028 note 13. 

39. Ga—Bailey v. BeU, 69 S.E.2d 
272, 208 Ga 716—^Bwlng v. Paulk, 
69 S.B.2d 268, 208 Ga 722—Ogle- 
tree V. Ingram & Legrand Lumber 
Co., 61 S.B.2d 480. 207 Ga 333— 
Finney v. Blalock, 58 S.B.2d 429, 
206 Ga 655— Jones v. Smith, 56 6. 
E.2d 462, 206 Ga 162—^Mangum v. 
Jones, 54 S.B.2d 603, 205 Ga 661— 
Barron v. Anderson, 48 S.E2d 846, 
204 Ga 7. 

IlL—Smith V. Farmers’ State Bank of 
Alto Pass, 61 N.B.2d 567, 390 lU. 
374, 171 A.L.R. 1291. 

58 C.J. p 1028 note 14. 

40. IlL—Smith v. Farmers* State 
Bank of Alto Pass, supra 

Mo.—^Henleben v. Krause, 209 Si.W.2d 

888 . 

N.J.—^Harrington v. Heder, 168 A- 
496, 109 N.J.Bq. 528. 

Or.—Temple Enterprises v. Combs, 
100 P.2d 613, 164 Or. 133, 128 A.L.R. 
856. 

Pa—^In re Tobias* Estate, 67 PaDlst. 
& Co. 91. 

Va—eBusiness' Properties v. Thomas, 
46 S.B.2d 337, 187 Va 284. 

4L IlL—^Anderson v. Anderson, 96 
N.E. 265, 251 IlL 415. 

Okl.—^Palovik v. Absher, 181 P.2d 
989, 198 Okl. 671. 

Utah.—Cummings v. Nielson, 129 P. 
619, 42 Utah 167. 

42. Ga—Bailey v. Bell, 69 S.B.2d 
272, 208 Ga 716—Ogletree v. In¬ 
gram & Legrand Lumber Co., 61 S. 
E.2d 480, 207 Ga 833—Finney v. 
Blalock, 58 S.E.2d 429, 206 Ga 655 
—Jones V. Smith, 56 S.E.2d 462, 
206 Ga 162—^Mangum v. Jones, 64 
S.B.2d 603, 205 Ga 661—Barron v. 
I Anderson, 48 S.B.2d 846, 204 Ga 7. 
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A contract for the sale of real estate will not be 
specifically enforced where it is not fair and just 
or where its enforcement will he oppressive and in¬ 
equitable,^3 and specific performance may be re¬ 
fused where there is a combination of objections, 
none of which alone would be sufficient, if the 
cumulative effect of such objections warrants re- 
fusal.^^ A subsequent change of circumstances not 
contemplated by the parties, occurring after the con¬ 
tract was entered into, may warrant refusal of spe¬ 
cific performance, i^ut a mere change in value of 


the property is not, in the absence of fraud or bad 
faith in the inception of the contract, ground for 
refusing specific performance.^® 

(2) Right of Vendee 

Specific performance of a contract to sell realty 
may be had at the Instance of the vendee, where the 
remedy la otherwise proper. 

Where specific performance is otherwise a proper 
remedy, a vendee is entitled to specific performance 
of a contract for the sale of realty,^^ recovery of 


Ind.—Spoden v. Krause. 68 N.B.2d 
654. 117 IniLApp. 14. 

Md.—^Barranco v. Kostens. 64 A.2d 
326. 189 Md. 94. 

Va.—Clay v. Landreth. 46 S.B.2d 876, 
187 Va. 169, 176 A.L.R. 1047. 

58 C.J. p 1028 note 16. 

48. TJ.S.—Texas Go. v. Andres, I>.C: 
Idaho. 97 F.Supp. 454—Denson v. 
Mapes, D.C.Ney., 71 F.SUpp. 503, 
affirmed, aClA., 166 F.2d 322. 
Ark.—Cole v. Reed, 76 fi.W.2d 669, 
190 Ark. 53. 

Colo.—De Feo v. Smith, 203 P.2d 485, 
119 Colo. 296. 

m. —Favata v. Mercer, 99 N-B-Sd 116, 
409 Ill. 271—Cities Service OH Co. 
V. Vlerlng, 89 N.B.2d 892, 404 HI. 
588, 13 A.L.R.2d 1448—He3^e v. 
Scheflauer, 161 N.B. 898, 321 Ill. 
266. 

Kan.—In re Henry's Estate, 142 P.2d 
717, 167 Kan. 471. 

Me.—^Dunham v. Hogan, 56 A.2d 650, 
143 Me. 142. 

Md.—Doering v. Fields, 50 A.2d 658, 
187 Md. 484—Soehnleln v. Pumph- 
rey, 37 A.2d 843, 183 Md. 334. 

Masa—Gevalt v. Dlwoky, 67 N'.B.2d 
481, 819 Mass. 715. 

Mich.—Worsham v. McCall. 244 N.W. 
183, 259 Mich. 630, modified on oth¬ 
er grounds 247 N.W. 181, 262 Mich. 
154. 

Minn.—Twin City Building & Loan 
Ass’n V. Johnson, 259 N.W. 651, 194 
Minn. 1. 

Mo.—Powers v. Mercantile-Commerce 
Bank & Trust Co., 217 S.W.2d 376. 
N.J.—^Warner v. Giron, 58 A2d 98, 
141 N.J.Bq. 493—^American Plaster 
Drill Co. V. Francisco, 154 A. 724, 
108 N.J.Bq. 323. 

N.M.—Schauer v. Schauer, 89 P.2d 
521, 43 N.M. 209. 

N.Y.—Hammer v. Michael, 154 N.B. 
805, 243 N.Y. 445, motion to amend 
remittitur granted 155 N.B. 895, 
244 N.Y. 666—Wheeler v. Standard 
on Co. of New York, 263 N.Y.S. 
272, 237 App.Dlv. 765, reversed on 
other grounds 188 N.B. 148, 263 N. 
Y. 34. 

Pa.—Owens v. Yebbo, Com.PL, 22 
Leh.L.J. 231—Anderson v. Craft, 
Com.Pl., 11 Monroe HR. 78. 

Tenn.—Melster v. Steppach, 9 Tenn. 
App. 406. 

Tex.—Fisher v. Wilson, Civ.APp., 185 


S.W.2d 186, affirmed 188 S.W.2d 
150, 144 Tex 53. 

Vt.—Smith V. White's Estate, 188 A. 
901, 108 Vt. 478. 

Va.—Clay v. Landreth, 45 8.E.2d 875, 
187 Va. 169, 176 A.L.R. 1047* 

Belief held properly denied 
N.Y.—McGrath v. Johnson, 42 N.Y.S. 
2d 556, 266 App.Div. 871, affirmed 
56 N.112d 614, 292 N.Y. 647. 

Pa.—Quarture v. a P. Mayer Brick 
Co., 69 A.2d 422, 868 Pa. 349. 

44. Iowa.—Staly v. McNemey. 10 N. 
W.2d 584, 233 Iowa 1065. 

45. Va.—Clay v. Landreth, 45 S.E.2d 
876, 187 Va 169, 176 A.L.R. 1047. 

Change in zoning ordlnanoe 
Where city lot was sold with sole 
mutual intent of parties that It would 
be usable for purpose of erecting 
storage plant thereon, but, before 
transaction was dosed, purpose was 
defeated by unanticipated enactment 
of rezonlng ordinance changing lot 
from business to residential proper^ 
ty, contract was not specifically en¬ 
forceable at Instance of vendors, not¬ 
withstanding purchaser's counsel was 
in city council chamber when ques¬ 
tion of rezoning was brought up but 
expressed no opposition thereto, since 
doctrine of equitable conversion 
should not be applied because of re¬ 
sultant hardship to purchaser.—Clay 
V. Landreth, supra. 

46. U.S.—Coral Gables v. Payne, C. 
C.A.S.C., 94 F.2d 593. 

N.J.—^Harrington v. Heder, 158 A. 

496, 109 N.J.Eq. 628. 

Okl.—^Powell V. Moore, 281 P.2d 695, 
204 Okl. 505. 

Tenn.—^Rogers v. Roop, 92 S.W.2d 
423, 19 TenmApp. 579. 
merease in value 

m.—Cities Service OH Co. v. Vlerlng, 
89 N.E.2d 392, 404 HI. 638, 13 A.L. 
R.2d 1448—^Brubaker v. Hatjlmano- 
lis, 88 N.E.2d 843, 404 HI. 342. 

Minn.—Shell OH Co. v. Kapler, 50 
N.W.2d 707. 

Tenn.—^University of Tennessee v. 
Memphis Hospital College Bldg. 
Co., 6 TennALpp. 181. 

47. U.S.—^Rowan v, Harbumey OH 
Co., aC.A.Kan., 91 F.2d 122—Bern¬ 
ard Realty Co. v. U. S., D.C.Wls., 
92 F.Supp. 806, reversed on other 
grounds, CJL, 188 F.2d 861, certio- 
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raii denied 72 S.Ct 53, 842 U.S. 829, 
96 L.Ed.-w 

Ala.—France v. Ramsey. 107 So. 816, 
214 Ala. 327. 

Ark.—^Hawkins v. Lamb, 194 S.W.2d 
6, 210 Ark. 1. 

Cal.—Elliott V. McCombs, 109 P.2d 
829, 17 Cal.2d 23—^Brennan v. Ford, 
46 Cal. 7. 

D.a— Gates v. Pickett, 12 F.2d 841, 
56 APP.D.C. 806. 

Ga.—^Douglas v. Langrford, 59 S.E.2d 
886, 206 Ga. 864—^Taylor v. Cure- 
ton, 25 S.E.2d 815, 196 Ga. 28. 
Idaho.—Anselmo v. Beardmore, 219 
P.2d 946, 70 Idaho 892. 

Ind.—Knapp v. Ellyson Realty Co., 
5 N.E.2d 978, 211 Ind. 180—Spoden 
V. Krause, 68 N.E.2d 654, 117 Ind. 
App. 14. 

HI.—Cities Service Oil Co. v. Vlerlng, 
89 N.E.2d 392, 404 HI. 538, 18 AJU 
R.2d 1448. 

Iowa.—Orr v. GraybUl, 23 N.W.2d 
414, 287 Iowa 628—Dee v. Collins, 
22 N.W.2d 333, 237 Iowa 429—Cor¬ 
pus Juris cited In Dee v. Collins, 
15 N.W.2d 883, 885, 235 Iowa 22. 
K a n .—Southern v. LinvUle, 33 P.2d 
123, 139 Kan. 850. 

Ky.—^Real Estate & Mortgage Co. of 
LoulsvUle V. Duke, 65 S.W.2d 81. 
261 Ky. 885—Benjamin v. Dinwid¬ 
dle, 10 S.W.2d 620, 226 Ky. 106. 

Md.—^DeMar v. Orosco Bldg. Co., 16 
A.2d 884, 179 Md. 161. 

Mich.—^Ranck v. Springer, 53 N.W. 
2d 678, 333 Mich. 671—Foshee v. 
Krum, 52 N.W.2d 358, 332 Mich. 
636—Tlley v. Chapman, 30 N.W.2d 
824, 320 Mich. 173—Aldea v. Kotyk, 

9 N.W.2d 840, 305 Mich. 557—Stand¬ 
ard on Co. V. Murray, 183 N.W. 66, 
214 Mich. 299. 

Minn.—^Reynolds v. Franklin, 43 N.W. 
53, 41 Minn. 279.' 

Mo.—Rice V. Griffith, 161 S.W.2d 220, 
849 Mo. 873. 

Neb.—Garslck v. Dehner, 15 N.W.2d 
285, 146 Neb. 73. 

N.J.—Ganger v. Moffett, 79 A.2d 328, 
12 N.J.Super. 186, affirmed 83 A.2d 
769, 8 N.J. 73—Sampson v. Pierson, 
59 A.2d 5, 142 N.J.Eq. 24—^Moro v. 
Pulone, 62 A.2d 818, 140 N.J.Bq. 25. 
N.Y.—Rogalsky v. Ryan, 89 N.Y.S. 
2d 722, 276 App.D!lv. 794—Hovlk 
V. Paul, 77 N.Y.S.2d 89. 273 App. 
Dlv. 896—Lutgen v. Kagan, 72 N. 
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the land being decreed.^5 While specific perform¬ 
ance has been denied where an adequate legal rem¬ 
edy exists,^ 9 as a general rule the vendee’s right to 


specific performance is not affected by the existence 
of a remedy at law®® and an action at law to re¬ 
cover damages for breach of contract is not re- 


Y.S.2d 562, 189 Mlsc. 7S2—Roberts 
V. Fulmer, 99 N.T.S.2d 187, revers¬ 
ed 91 N.Y.S.2d 194, 275 App.Dlv. 
990, reversed 93 N.E.2d 846, 301 N. 
Y. 277, reargrument denied 95 N.E. 
2d 825, 301 N.Y. 778—Meiselbach v. 
Banner, 72 N.Y.S.2d 732—^Lipeles v. 
Plelsch, 67 N.Y.S.2d 230—O'Brien v. 
Kennedy, 63 N'.Y.S.2d 666, affirmed 
70 N.Y.S.2d 581, 272 App.Dlv. 787, 
reargrument and appeal denied 72 
N.Y.S.2d 678. 272 App.Dlv. 960. 
Ohio.—Ward v. BickerstafE, 73 N.E.2d 
877, 79 Ohio App. 362. 

Okl.—Neff V. Cohen, 215 P.2d 828, 
202 Okl. 511—Swisher v. Clark, 209 
P.2d 880, 202 Okl. 25. 

Pa.—Kelter v. Ellngrer, Com.PL, 67 
l]^uph.Co. 26—^May v. Jacobs, Com. 
PI., 38 Luz.Legr.Regr. 447—^Ladd v. 
OUchrist, Com.Pl., 11 Monroe L.R. 
95—VerdlnelU v. Jones, Com.Pl., 
7 Sch.Reg:. 81—^Mezza v. Bellettl, 
Com.Pl., 27 West.L.J. 216. 

S.C.—Anderson v. Redmon, 48 S.E. 
2d 691, 213 S.C. 49—^Latimer v. 
Marchbanks, 35 S.E. 481, 57 S.C. 
267. 

Tex.—^Bennett v. Copeland, 235 S.W. 
2d 606, 149 Tex. 474—American Nat. 
Ins. Co. V. Bass, Clv.App., Ill S.W. 
2d 769, error dismissed. 

Vt.—Cunningrham v. Blanchard, 83 
A. 469, 86 Vt 494. 

Va.—^Flrst Nat Exchangre Bank of 
Roanoke v. Roanoke Oil Co., 192 
S.E. 764, 169 Va. 99. 

Wash.—^Edwards v. Beck, 106 P. 492, 
57 Wash. 80. 

Wis.—^Dougrlass v. Ransom, 237 N.W. 

260, 205 Wis. 439. 

58 C.J. p 1028 note 20. 

AsslgriLee of vendee 

(1) Where vendor refused to deliv¬ 
er possession of premises to vendee's 
asslgrnee after vendee had been oust¬ 
ed by receiver of rents, action for 
specific performance was proper pro¬ 
cedure by asslgrnee to obtain posses¬ 
sion.—Thompson v. Mitchell Place 
Realty Corp., 286 N.Y.S. 161, 247 App. 
Div. 1. 

(2) An asslgrnee of the purchaser 
was entitled to specific performance 
to compel the vendor to perform his 
contract of sale and the purchaser 
to make the asslgrnment agrreed on.— 
Wilmurth v. National Liberty Ins. 
Co. of Arnica, 206 6.W.2d 730, 239 
Mo. App. 1177. 

(3) A specific performance suit 
agralnst vendors under land contract, 
wherein a cross bill was filed by the 
purchaser's purchaser, could not be 
defended by the vendors on the 
grround that the purchaser's purchas¬ 
er had brought a suiit in assumpsit 
against the purchaser under their 
contract, and that the purchaser's 
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purchaser thus made an election of 
remedies and was barred from spe¬ 
cific performance, since the purchas¬ 
er's purchaser was seeking specific 
performance from the purchaser who 
did not assert such ground of de¬ 
fense.—^Young V. Klch, 15 N.E.2d 692, 
369 m. 29. 

Defect In title 

(1) Where purchaser is willing to 
accept vendor's title, vendor cannot 
set up as a defense to action for 
specific performance a defect in his 
title.—O'Shea v. Smith, 14 N.W.2d 
174, 144 Neb. 628. 

(2) While a vendor may be denied 
specific performance of a contract to 
convey realty because his title is en¬ 
cumbered, such encumbrance is a de¬ 
fense to his purchaser's suit for spe¬ 
cific performance only when it is 
shown that it is impossible for ven¬ 
dor to perform, and, even then, if 
purchaser so chooses, vendor may be 
reauired to convey, subject to encum¬ 
brance with compensating abatement 
of purchase price.—Prosser v. 
Schmidt, 197 P.2d 318, 118 Colo. 502. 
MnnlolpaJlty as vendor 

Specific performance was proper 
remedy to compel municipality to 
perform contract to sell land as 
against contention that plaintiff had 
an adequate remedy at law by way 
of mandamus.—^Parrotta v. Hederson, 
53 N.EL2d 97, 316 Mass. 416. 

Provision for oanoellation 
A provision of contract for sale 
of realty, that it should be canceled 
if possession of property was not 
given purchaser by specified date, 
was not for benefit of vendor, who 
could not rely thereon to justify his 
failure to convey property by such 
date because of agrreement extend¬ 
ing term of tenant thereof for five 
years after such date, but was solely 
for benefit of purchaser, who could 
waive it and demand conveyance of 
property without grlvlng of posses¬ 
sion.—^Hunter v. McCarthy, 86 A.2d 
261, 28 DeLCh. 27. 

48. Or.—Slattery v. Gross, 187 P. 
800, 190 P. 577, 96 Or. 554. 

Pa.—^Kusmaul v. Stull, 51 A.2d 602, 
856 Pa 276. 

49. Okl.—^Pite V. Van Antwerp, 200 
P.2d 439, 201 Okl. 26—Clarkson v. 
Van Antwerp, 200 P.2d 442, 201 Okl. 
29. 

Pa—Jones v. Krlkevsky, CooaPl., 48 
Lack.Jur. 25. 

Tex.—^Pickle v. Whitaker, Clv.App., 
224 S.W.2d 741, error refused. 

58 C.J. p 1029 note 22. 

Ons who lends money to a purdhas- 
er, who executed a trust deed on 
realty which he had agrreed to pur- 
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chase from the vendor, has an ade¬ 
quate remedy at law by way of a 
money judgment agralnst the pur¬ 
chaser so as to preclude him from 
seeking specific performance of the 
purchase contract.—Sheppard v. Ban¬ 
ner Food IProducts, 178 P.2d 455, 78 
Cal.App.2d 808. 

50. Iowa—^Kopp V. WUllamson, 14 
N.W.2d 688, 284 Iowa 1324. 

EAn.—Jones v. Davis, 197 P.2d 932, 
165 Kan. 626. 

Mo.—^Powers v. Mercantile-Commerce 
Bank & Trust Ca, 217 S.W.2d 875 
—Rice V. Griffith, 161 S.W.2d 220, 
349 Mo. 378. 

N.Y.—^Montano v. Klmmel, 67 N.Y.S. 
2d 281, 185 Mlsc. 165—Guokas v. 
Blshara 57 N.Y.S.2d 688. 

Ohio.—^Elchman v. Marshall, App., 60 
N.E.2d 379. 

58 C.J. p 1029 note 23. 

Eminent domain 

Government which had contract for 
purchase of land was entitled to spe¬ 
cific performance of the contract not¬ 
withstanding government had a rem¬ 
edy at law by the exercise of Its pow¬ 
er of eminent domain.—Bastian v» 
U. «., aaA.Ohlo, 118 F.2d 777. 

Remedy at law held not adequate 

(1) In general. 

N.Y.—O'Brien v. Kennedy, 68 N.Y.S. 
2d 666, affirmed 70 N.Y.S.2d 581, 
272 App.Dlv. 787, reargument and 
appeal denied 72 N.Y.S.2d 678, 273 
App.Div. 960—Guokas v. Blshara, 
67 N.Y.S.2d 588. 

Va.—Armstrdng v. Bryant, 56 S.E.2d 
6, 189 Va 760. 

(2) Where plaintiff In action for 
specific performance of contract to 
convey realty wan not defendants' 
agent, any remedy which plaintiff 
had against defendants for amount 
of commission which plaintiff would 
have earned from plaintiff's undis¬ 
closed principal, on ground that 
plaintiff was deprived of commission 
by reason of defendants* refusal to 
go through with contract, would not 
have been adequate so as to deprive 
plaintiff of remedy by specific per¬ 
formance.—^ElchmaJi v. Marshall, 
Ohio App., 50 N.E.2d 879. 

Bemedy lu ejeotment 

Where deed and two year lease 
from purchaser to vendor were all 
one transaction and after termination 
of lease purchaser sought specific 
performance of alleged agrreement to 
surrender possession and vendor filed 
cross petition seeking equitable re¬ 
lief, action of equity court in grant¬ 
ing specific performance and enforc¬ 
ing surrender of possession, rather 
than leaving purchaser to remedy in 
I ejectment, was not Improper.—Lin- 
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garded as such adequate remedy.^l Whether or not 
relief will be granted is a matter of grace,52 and not 
of right,52 the determination resting in the discre¬ 
tion of the court,54 as controlled by established doc¬ 
trines and principles of equity,55 but in a case where 
specific performance is proper, it may be demanded 
as a matter of right55 

Specific performance will be denied where the 
vendee is attempting to compel the vendor to do 
something different from what was agpreed,®^ where 
to grant relief would be inequitable,® 5 where the 
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parties have agreed that neither would claim speci¬ 
fic performance,®^ where the vendor is not the 
owner and has no authorization to sell,®® or where 
the sale is beyond the power of the vendor.®^ 

(3) Right of Vendor 

The vendor may obtain specific performance of a 
contract for sale of real estate. 

It is well established that where specific perform¬ 
ance is otherwise a proper remedy the vendor may 
obtain specific performance of a contract for the 
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ville V. Kowalski. 31 N.W.Sd 281, 
149 Neb. 402. 

51. Ind.—^Duckwall v. Rees. 86 N.B. 
2d 460, 119 Ind.App. 474—Spoden v. 
Krause, 68 N.B.2d 654, 117 lnd.App. 
14. 

Mo.—Rice V. arifflth. App., 144 S.W. 
2d 837, reversed on other gn^ounds 
161 S.W.2d 220, 349 Mo. 373. 

N.T.—O’Brien v. Kennedy, 63 N.Y.S. 
2d 666, affirmed 70 N.T.S.2d 681, 272 
App.Div. 787, reargument and ap¬ 
peal denied 72 N.Y.S.2d 678, 272 
App.Div. 960. 

58 CLJ. p 1029 note 24. 

Blectloii to pay damages 

Defendants could not resist spe¬ 
cific performance of a contract to 
sell land by electing to pay damages 
for breach of the contract.—Jane- 
sick V. Osbon, 9 N.W.2d 690, 305 
MicfiL 500. 

52- Pa.—^In re Connor, 85 Pa-Super. 
19, 

53. Pa.—^In re Connor, supra. 

54. Mo.—Herryford v. Moore, 181 S. 
W. 889. 

58 C.J. p 1029 note 29. 

65. Pa.—^In re Connor, 85 Pa.Super. 
19. 

W.Va.—Collins v. Thomas, 105 S,R 
897, 87 W.Va. 597. 

66. Oa.—Dunton v. Mozley, 155 S.EL 
794, 42 Ga.App. 295. 

ni. —Smith V. Farmers’ State Bank 
of Alto Pass, 61 N.B.2d 557, 390 
Ill. 374, 171 A.L.R 1291. 

N.Y.—O’Brien v. Kennedy, 68 N.Y.S. 
2d 666, affirmed 70 N.Y.S.2d 581, 
272 App.Div. 787, reargument and 
appeal denied 72 N.Y.S.2d 678, 272 
App.Div. 960. 

IhcoiLvenience 

(1) The fact that it will be incon¬ 
venient for vendor to perform his 
contract constitutes no defense.— 
Smith V. Farmers* State Bank of Al¬ 
to Pass, 61 N.B.2d 557, 390 Ill. 874, 
171 A.L.R. 1291. 

(2) Where vendors expressly 
agreed in writing to deliver vacant 
possession of premises on or before 
the closing of title on specified date. 
Inability of vendors to obtain posses¬ 
sion of new place by that date con¬ 
stituted no defense to action for spe¬ 


cific performance.—Dula v. Pleckai- 
tis, 80 N.Y.S.2d 780. 

(3) A vendor, covenanting to va¬ 
cate premises sold and surrender pos¬ 
session thereof to purchaser not later 
than specified date, did not fully per¬ 
form sale contract by delivering deed 
after accepting purchase price, so 
that purchaser was not precluded 
from securing possession of prem¬ 
ises by action for specific perform¬ 
ance.—Micclo V. Steiglitz, 66 N.Y.S.2d 
435—Relchbach v. Bonoil. 66 N.Y.S. 
2d 404—^Raguso v. Ferreira, 60 N.Y.S. 
2d 418. 

(4) Where vendor, as part of con¬ 
tract to sell realty, agreed to vacate 
it at specified time and deliver pos¬ 
session thereof to purchaser as part 
of bargain, fact that vendor had 
made a bona fide effort to find new 
acconunodations and had purchased 
a building and instituted proceedings 
in municipal court to evict one of oc¬ 
cupants therefrom so that he might 
have an apartment for his own occu¬ 
pancy, but justice of such court had 
granted occupant a stay of issuance 
of warrant of eviction, was not a de¬ 
fense to purchaser’s action to com¬ 
pel vendor to perform executory pro¬ 
vision of the contract with respect to 
vacation of the premises.—^Raguso v. 
Ferreira, supra. 

57. Ill.—Favata v. Mercer, 99 N.E.2d 

116, 409 lU. 271. 

Mass.—^Lucier v. Williams, 82 N.E.2d 

808, 323 Mass. 458. 

B^ef held properly denied 

(1) Where realty agnreement pro¬ 
vided that vendor was to retain pos¬ 
session of premises sold until he ob- 

i tained occupancy of other named 
premises, and agrreement provided 
that vendor would pay purchaser 
monthly rentals after title closed, but 
vendor was unable to obtain posses¬ 
sion of named premises, purchaser 
was not entitled to specific perform¬ 
ance of contract.—Yaciannie v. Funn, 
93 N.Y.S.2d 192. 

(2) Plaintiffs were not entitled to 
specific performance of a contract 
for sale of realty, where only obliga¬ 
tion of vendors, if unable to grant 
premises dear of encumbrances, was 
to return to plaintiffs the down pay¬ 
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ment, and plaintiffs refused to take 
the property, unless the vendors 
brought declaratory Judgment pro¬ 
ceeding's to determine the effect of 
encumbrances on the land.—Jones v. 
Gravity Fill Service Station, 64 A. 
2d 490, 361 Pa. 198. 

58. Mich.—Worsham v. McCall, 247 
N.W. 181, 262 Mich. 154. 

N.J.—Jaeger v. Ridgewood Park Es¬ 
tates, 186 A. 724, 120 N.J.Eq. 520. 
Oonveyanoe of equitable title 
Where a vendee having equitable 
title conveys it to the legral title hold¬ 
er to whom the original owner had 
sold the property in violation of con¬ 
tract with the vendee, the vendee is 
no longer entitled to spedfic perform¬ 
ance.—^Kusmaul v. Stull, 51 A.2d 602, 
356 Pa. 276. 

Subsequent sale 

(1) Where a subsequent vendee 
had no notice or knowledge of a prior 
contract to convey, the prior vendee’s 
remedy is not specific performance, 
but an action against the vendor for 
damages for breach of contract.— 
Crittenden v. Hansen, 138 P.2d 37, 59 
Cal.App.2d 56. 

(2) It has been held otherwise 
where the subsequent vendee had full 
knowledge of the prior contract.—• 
Sperling v. Davie, Fla., 41 So.2d 318. 

59. N.Y.—^Hippodrome Garage Corp. 
V. Sixth Ave. & 44th St. Corp., 84 
N.Y.S.2d 123. 

60. Pa.—Cohen v. Tonkin, 57 A.2d 
840, 358 Pa. 422. 

61. Mich,—Curry v. City of High¬ 
land Park, 219 NW. 746, 242 Mich. 
614. 

Sale by executor at auction 
Where estate realty waa sold at 
auction, which sale merely gave rise 
to an executory contract under which 
purchaser obtained no greater title 
than does any vendee under private 
agreement, executors were bound 
to accept a higher bid at any time 
thereafter until legal title was con¬ 
veyed, even though no fraud or im¬ 
propriety was involved lin original 
sale, and purchaser at auction sale 
was not entitled to specific perform¬ 
ance.—^In re Herbert’s Estate, 51 A.2d 
753, 866 Pa. 107. 
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sale of realty,the vendee being ordered to ac¬ 
cept the deed®3 and to pay the purchase price 
or if he refuses to accept a conveyance and pay 
the purchase price, the land may be ordered sold 
to satisfy the vendor’s so-called “lien,” and execu¬ 
tion issue for any unsatisfied balance of the pur-, 
chase money remaining after the -sale of the land.®^ 


In such case the right does not. depend on the in¬ 
adequacy of legal remedy,®® although where dam¬ 
ages at law are adequate, the relief will not be 
granted.®^ The remedy of specific performance has 
been held not abolished by a statute prohibiting a 
deficiency judgment after sale of real property for 
failure of the purchaser to complete his contract.®® 


62. U.S.—^In re Erickson, C.C.A.W1S., 
106 F.2d 937—Marshall v. Greene, 
D.C.Mass., 27 F.Supp. 408, affirmed, 
C.C.A., Greene v. Marshall, 108 F. 
2d 717. 

Ala.—^Barksdale v. Temerson, 38 So. 
2d 5, 251 Ala. 495—Coral Gables v. 
Patterson, 166 So. 40, 231 Ala. 649 
—George B. Wood Lumber Co. v. 
Morris, 142 So. 508, 225 Ala. 281. 
Ariz.—Walker v. Estabillo, 240 P.2d 
173, 73 Ariz. 211. 

Ark.—^Bell v. Wadley, 177 S.W.2d 
403, 206 Ark. 569—Dickinson v. Mc¬ 
Kenzie, 126 S.W.2d 96, 197 Ark. 746. 
Oal.—Corpns Jtirls cited in Laske v. 
Lampasona, 200 P.2d 871, 874, 89 
Cal.App.2d 284. 

Ga.—Waters v. Tillman, 22 S.E.2d 
173, 194 Ga. 562. 

Idaho.—^Koch v. Glenn, 27 P.2d 870, 
63 Idaho 761. 

HI.—Hotze V. Schlanser, 102 N.E.2d 
131, 410 HI. 265—^Parker v. Damel- 
ka, 23 N.E.2d 52, 372 HI. 235. 

Iowa.—^Utterback v. Stewart, 277 N. 

W. 735, 224 Iowa 1136. 

Ky.—^Morgan v. Wible, 236 S.W.2d 
472, 314 Ky. 564—^Rosenberg v. 

Bsiscoe's Ex’s, 190 S.W.2d 694, 301 
Ky. 41. 

La.—Samuelson v. Bosk, 53 So.2d 239, 
219 La. 477. 

Md.—^Bauer v. Baznill, 63 A.2d 399, 
188 Md. 658. 

Mass.—^Rix v. Dooley, 77 ir.E.2d 233, 
322 Mass. 303. 

Mich.—Corpus JTnris quoted in Lutz 
V. Dutmer, 282 N.W. 431, 436, 286 
Mich. 467—Corpus Juris quoted In 
Denby v. Dorman, 246 N.W. 206, 
208, 261 Mich. 500. 

Mo.—Corpus Juris cited in Rice v. 
Griffith, App., 144 S.W.2d 887, 842, 
reversed on other grounds 161 S.W. 
2d 220, 349 Mo. 373. 

Mont.—Whorley v. Koss, 206 P.2d 
809, 122 Mont. 446. 

N.T.—^Kroll V. Zimmerman, 85 N.T.S. 
2d 642, 274 App.Div. 1070—World 
Exhibit Corp. v. City Bank Farm¬ 
ers Trust Co., 61 N.T.S.2d 889, 270 
App.Div. 654, affirmed 68 N.E.2d 
876, 296 N.T. 686—In re De Stuers* 
Estate, 99 N.Y.S.2d 739, 199 Misc. 
777—Duke v. Wasserman, 79 N.T.S. 
2d 582, 191 Mlsa 849—O’Brien v. 
Kennedy, 63 N'.Y.S.2d 666, affirmed 
70 N.Y.S.2d 681, 292 App.Div. 787, 
reargument and appeal denied 72 
N.Y.S.2d 678, 272 App.Div. 960— 
Zora Realty Co. v. Green, 60 N.Y.S. 
2d 440. 

OkL—Kendall v. Hastings, 198 P.2d 
998, 200 OkL 648. 


Or.—Public Market Co. of Portland v. 
City of Portland, 83 P.2d 440, 160 
Or. 165. 

Pa.—^Realty Investments v. Harris, 
70 A.2d 427, 166 Pa.Super. 211. 
Tex.—^E^luck v. Leuschner, Clv.App., 
70 S.W.2d 768, error refused. 

VL—Corpus Juris cited in First Nat. 
Bank of St. Johnsbury v. Laperle, 
86 A.2d 635, 642. 

58 C.J. p 1029 note 34. 

Price immaterial 

A vendor of realty may resort to 
equity for specific execution of a con¬ 
tract to sell whether price Is inade¬ 
quate or excessive.—^Marshall v. 
Greene, D.GJda8S., 27 F.Supp. 403, 
affirmed, C.C.A., Greene v. Marshall, 
108 F.2d 717. 

Bestrietlve covenant 

(1) Where owner of land agrees 
with vendee of a part of it that ven¬ 
dee shall either use or abstain from 
using land purchased in a particular 
way, contract may be specifically en¬ 
forced between vendor and vendee, 
since neither party to agreement may 
equitably be permitted to use land In 
a manner inconsistent with contract. 
—^Levy V. Dundalk Co., 11 A.2d 476, 
177 Md. 636. 

(2) Performance held not prohibit¬ 
ed by restrictive covenant.—^Minister, 
etc., of Reformed Protestant Dutch 
Church in Garden St. v. Madison Ave. 
Bldg. Co., 108 N.E. 444, 214 N.Y. 268, 
L.R.A.1915P 651. 

Sale under power of sale 
Where executrix had Implied power 
under will to sell testatrix’ realty, 
the sale was not a judicial sale, and 
no notice to Interested persons was 
required, either in proceedings for 
sale or in proceedlngrs whereby direc¬ 
tions of court were sought, hence 
purchaser could not assert such fail¬ 
ure of notice as defense in suit for 
specific performance of contract to 
purchase.—^Davis v. Sturdivant, 19 
So.2d 499, 197 Miss. 139. 

63. Mich.—Corpus Juris quoted In 
Lutz V. Dutmer, 282 N.W. 431, 436, 
286 Mich. 467—Corpus Juris quoted 
In Denby v. Dorman, 246 N.W. 206, 
208, 261 Mich. 500. 

Mo.—Corpus Juris cited In Bice v. 
Griffith, App., 144 S.W.2d 837, 842, 
reversed on other grounds 161 S. 
W.2d 220, 849 Mo. 373. 

68 C.J. P 1030 note 85. 

Compelling acceptance of conveyance 
Equity courts are not without au¬ 
thority to compel party to accept 
1 conveyance of property against his 
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will, and if a vendor of realty can 
obtain any advantage by compelling 
vendee to accept conveyance of prop¬ 
erty, vendor should be permitted to 
maintain action against vendee for 
specific performance of sale contract. 
—Rice V. Griffith, App., 144 S.W.2d 
837, reversed on other grounds 161 
S.W.2d 220, 349 Mo. 373. 

64. EAn.—^Beloit Bldg. Co. v. Quinn, 
41 P.2d 762, 141 Kan. 408, rehearing 
denied 44 P.2d 232, 141 Kan. 762. 

Mich.—Corpus Juris quoted in Lutz 
V. Dutmer, 282 N.W. 431, 436, 286 
Mich. 467—Corpus Juris quoted In. 
Denby v. Dorman, 246 N.W. 206, 
208, 261 Mich. 500. 

58 C.J. p 1030 note 86. 

Bight to recover purchase price 
Vendor’s right to recover purchase 
price exists in equity only by virtue 
of right to specific performance.—Na¬ 
tional Bank of Kentudcy v. Louisville 
Trust Co., C.C.A.Ky., 67 P.2d 97, cer¬ 
tiorari denied 54 S.Ct. 440, 291 U.S. 
665, 78 L.Ed. 1056. 

65. Mich.—Corpns Juris quoted in 
Lutz V. Dutmer, 282 N.W. 431, 436, 
286 Mich. 467—Corpus Jnrls quoted 
In Denby v. Dorman, 246 N.W. 206, 
208, 261 Mich. 500. 

58 C.!*. p 1030 note 37. 

66. Mass.—Olszewski v. Sardynski, 
56 N.E.2d 607, 316 Mass. 715. 

Mich.—Corpus Juris quoted in Lutz 
V. Dutmer, 282 N.W. 431, 486, 286 
Mich. 467—Corpus Jnrls quoted In 
Denby v. Dorman, 246 N.W. 206, 
208, 261 Mich. 500. 

58 C.J. p 1031 note 38. 

Honey damages are not generally 
regarded as adequate compensation.— 
Schmid v. Anderson, 222 S.W.2d 981, 
311 Ky. 1. 

67. Mich.—Corpus Juris quoted in 
Denby v. Dorman, 246 N.W. 206, 
208. 261 Mich. 500. 

58 aJ. p 1031 note 39. 

Vendor In possession of price 
Ordinarily, after a purchaser has 
fully performed contract for sale of 
realty, and vendor is in complete pos¬ 
session of the agrreed purchase price 
money, the vendor may adequately 
defend his rights in an action at law. 
—Rice V. Griffith, 161 S.W.2d 220, 349 
Mo. 873. 

68. Cal.—Goldsworthy v. Dobbins, 
243 P.2d 833. 110 Cal.App.2d 802. 

Sale for caflh 

Statute providing in port that no 
deficiency judgment shall lie in any 
event after any sale of real property 
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The question whether or not a vendor will he 
fpranted specific performance rests in the sound 
judicial discretion of the court,and on the cir- 
•cumstances of the case;^® but where there is no 
misunderstanding on the part of the vendee and no 
misrepresentation on the part of the vendor specific 
performance may be granted as a matter of right.^^ 
jRelief by specific performance may be given to a 
vendor of leasehold interests^* 

The vendee cannot rely on his own default as a 
<iefense.73 a vendor’s right to specific performance 
•of a contract to purchase an undivided interest 
is not defeated by the vendee’s purchase of the 
other undivided interesL^^ 

Reasons for granting relief. Various reasons 
have been advanced for the doctrine that specific 
performance may be granted the vendor. In some 
decisions the doctrine has been based on the prin¬ 
ciple of mutuality, that is, that since the vendee 
may obtain specific performance the vendor is like¬ 
wise entitled to that relief.^® In other decisions the 
reason is that the vendor’s remedy at law is inade- 
quate.7® Finally, the doctrine of "equitable con¬ 


version,” by which the vendee is deemed a trustee 
of the purdiase price for the vendor, has been said 
to be the reason for the doctrine.^^ 

Oral contract paartly performed. In those juris- 
^ctions in which specific performance is denied to 
a vendor on the ground that his remedy at law is 
adequate, specific performance of an oral contract 
partly performed will be denied as a matter of 
course.^® Moreover, the fact that the vendee has 
partly performed such oral contract does not en¬ 
title the vendor to specific performance.^® 

(4) Interests in Land 

Contracts for the sale of Interests In land, as dis¬ 
tinguished from contracts for the sale or conveyance 
of the fee, may be specifically enforced. 

The right to have a contract for the sale or 
conveyance of really specifically enforced is not 
confined to contracts for the sale or conveyance of 
the fee, but includes contracts for the sale or grant 
of an easement,®® grazing leases,®^ lease of a pipe 
line,®® a right of preemption,®® a mere possessory 
interest,®^ an equitable interest,®® an expectancy,®® 
a contract to convey to others as joint tenants,®^ 


for failure of purchaser to complete 
hla contract of sale applies only to 
contracts of sale where credit is in¬ 
volved, and did not apply when ven¬ 
dor sought specific performance of 
contract for sale for cash.—Gtolds- 
worthy v. Dobbins, supra. 

69. 3Clch.—Oorpus Juris quoted in 
Denby v. Dorman, 246 N.W. 206, 
208, 261 Mich. 500. 

58 CJ. p 1031 note 40. 

70. Miss.—Cedlicott v. Horn, 187 So. 
190, 161 Miss. 896. 

iPa.—Keystone Dress Corp. v, Albert 
EL Crane Veterans Camp Home 
Ass’n, Com.PL, 62 Liack.Jur. 168. 
Tt—First Nat Bank of St Johns- 
bury V. Laperle, 86 A.2d 685. 
Bpeoillo perfozniaBoe gnuLted 
N.J.—Harrington v. Heder, 158 A. 

496, 109 N.J.Eq. 628. 

N.Y,—Ohemlcal Bank & frust Co. v. 

Simon, 66 N.T.S.2d 806. 

S.D.—Spencer v. Lyman, 181 N.W. 

802, 27 S.D. 471. 

Spedflo pexf omuuLoe denied 
Ky.—Cox V. Birchfield, 185 S.W.2d 
256, 299 Ky. 250. 

3Ias8.—Goodyear Park Co. v. City of 
Holyoke, 195 NH. 766, 291 Mass. 
11 . 

Mich.—^Bartos v. Czerwlnski, 84 N.W. 

2d 566, 823 Mich. 87. 

Mo.—Budisalle v. de Beughem, 287 S. 

W.2d 166, 861 Mo. 917. 

3T.J.—^Bums Trading Corp. v. Blue 
Front Market 86 A.2d 820, 17 N.J. 
Super. 61. 

J7.T.—Kaloumenos v. Bottacdo, 67 N. 
T.S.2d 527, affirmed 77 N.T.S.2d 286. 
278 App.Div. 907. 


Pa.—Keystone Dress Corp. v. Albert 
EL Crane Veterans Camp Home 
Ass’n, Com.PL, 52 LadnJur. 158. 
Tex.—Moore v. Gordon, Civ.App., 122 
S.W.2d 289, error dismissed. 

71. m.—Hotze V. Schlanser, 102 N. 
B.2d 181, 410 DL 266—Parker v. 
Dameika, 28 NH.2d 62, 872 HI. 285. 

72. Mich.—Corpus Juris quoted in 
Denby v. Dorman, 246 N.W. 206, 
208, 261 Mich. 500. 

58 O.J. p 1031 note 41. 

73. Cal.—^Laske v. Lampasona, 200 
P.2d 871, 89 CaLApp.2d 284. 

74. B:an.—^Lewis v. Independence 
Hotels Co., 96 P.2d 605, 160 Kan. 
840. 

75. U.S.—Greene v. Marshall, C.C.A. 
Mass., 108 F.2d 717, stating law 
of both Massachusetts and New 
Hampshire. 

Mich.—Keys v. Hopper, 259 N.W. 819, 
270 Mich. 504. 

Mo.—State ex rel. Place v. Bland, 188 
S.W.2d 878, 353 Mo. 689—Eisenbeis 

V. Shilldngton, 159 S.W.2d 641, 349 
Mo. 108—Oorpus Juris quoted in 
Rice V. Griffith. App., 144 aw.2d 
837, 842, reversed on other grounds 
161 S.W.2d 220, 349 Mo. 373. 

N.T.—Chemical Bank & Trust Co. v. 

Simon, 66 N.Y.S.2d 806. 

58 C.J. p 1081 note 48. 

76. Iowa.—Jones v. Bashaw, 188 N. 

W. 769, 198 Iowa 1246. 

68 C.J. p 1031 note 44. 

77. Me.—Lambert v. Allard, 186 A. 
121, 126 Me. 49. 
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Mo.—State ex reL Place v. Bland, 188 
S.W.2d 878, 853 Mo. 639. 

58 C.J. p 1081 note 45. 

78m Mass.—Jacobs v. Peterborough, 
etc., R. Co., 8 Cush. 223. 

79. Mo.—Luckett v. Williamson, 87 
Mo. 888. 

80- U.S.—^Empire Natural Gas Co. v. 
Southwest Pipe Line Co., D.C.Okl., 
25 P.2d 742, affirmed, C.C.A., South¬ 
west Pipe Line Co. v. Empire Nat¬ 
ural Gas Co., 88 F.2d 248, 64 A. 
L.R. 1229. 

Mo.—Corpus Juris cited in Missouri 
State Oil Co. v. Fuse, 282 aw.2d 
601, 504, 860 Mo. 1022. ' 

58 C.J. p 1031 note 62. 

81. Ariz.—Shreeve v. Greer, 178 P. 
2d 641, 66 Ariz. 85. 

88. U.S.—Oklahoma Natural Gas 
Corporation v. Municipal Gas Co., 
aC.AOkl., 38 F.2d 444. 

83. N.J.—^Myers v. Metzger, 48 A. 
1113, 61 N.J.Eq. 522, reversed on 
other grounds 62 A. 274, 63 N.JJBlq. 
779. 

84. Cal.—Johnson v. Rickett, 6 CaL 
218. 

85. Wash.—Sayward v. Gardner, 81 
P. 761, 6 Wash. 247, dissenting 
opinion 83 P. 389, 5 Wash. 247. 

58 C.J. p 1032 note 67. 

86. Mass.—Gadsby v. Gadsby, 176 
N.E. 495. 

58 C.J. p 1082 note 58. 

87- Me.—Strout v. Burgess, 68 A.2d 
241, 144 Me. 263, 12 A.L.R.2d 939. 
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a sale of trees growing on a certain tract of land,** 
and of the undivided moiety of a tenant in com¬ 
mon.** Contracts permitting the use of property 
for advertising purposes have been specifically en¬ 
forced,** but, in the absence of fraud or estoppel, 
there can be no specific performance of a contract 
to give a mere license.*^ 


b. Leases 

In a proper case a contract for a lease may be spe¬ 
cifically enforced, as also may a renewal clause In a 
lease or a contract to assign a lease. 

While a contract for a lease may be specifically 
enforced** if it is equitable to do so under the 
circumstances,** the remedy is not available as to 
an executed lease,*^ nor is it granted as a matter 


68. Ark.—Dial v. Honeycutt, 108 S. 
■W.2d 499, 194 Ark. 839. 

68 CJT. P 1082 note 59. 

69. Ala.—Pearce v. Third Ave. Im¬ 
provement Co., 128 So. 896, 221 
Ala. 209. 

Ark.—Underhill v. Howard, 20 Ark. 
663. 

6a H.Y.—Borouffh Bill Posting Co. 
V. Levy, 129 N.T.S. 181, 70 Misc. 
608, affirmed 129 N.Y.a 740, 144 
App.Div. 784. 

Xasemeat 

Where unsealed writing giving 
plaintiff exclusive right and privi¬ 
lege to maintain advertising sign on 
wall of defendant's building created 
an easement in equity, the plaintiff 
was entitled to specific performance 
•of privilege granted.—^Baseball Pub. 
Co. V. Bruton, 18 N.E.2d 362, 802 
Mass. 64, 119 A.Ii.R. 1518. 

61. Mass.—^Baseball Pub. Co. v. Bru¬ 
ton. supra. 

Season for rule 

Specific performance which might 
render a license irrevocable for term 
of contract would convert it Into an 
equitable estate in land, and give the 
plaintiff more than the contract gave. 
—Baseball Pub. Co. v. Bruton, supra. 

62. U.S.—J. J. Newberry Co. v. Mar¬ 
shall. C.C.A.Ohlo. 125 F.2d 973— 
Dan Cohen Realty Co. v. Nat Sav¬ 
ings & Trust Co., C.C.A.Ky.. 125 F. 
2d 288—^U. Sw V. 257.664 Acres of 
Land at Moanalua and Halawa, 
Oahu, Territory of Hawaii, D.CJSa- 
wali, 72 F.Supp. 903. 

Cal.—^Alphonzo E. Bell Corp. v. Lis- 
tle, 169 P.2d 462, 74 CaJ.App.2d 688. 
Fla.— A, J. Richey Corp. v. Garvey, 
182 So. 216, 182 Fla. 602. 

Oa.—^Black v. Milner Hotels, 22 S.E. 

2d 780, 194 Ga. 828. 

Idaho.—^Morgan v. Firestone Tire & 
Rubber Co., 201 P.2d 976, 68 Idaho 
606. 

Mass.—^Rlgs v. Sokol, 61 N.E.2d 638, 
318 Mass. 837. 

MidtL—Ann Arbor Iron & Metal Co. 
V. Zaddman, 262 N.W. 400, 272 Mich. 
632. 

N. J.—^Peejay Corp. v. City of Newark, 
89 A2d 878, 186 N.J.Eq. 81. 

N.Y.—^Longo v. Sparano, 196 N.Y.S. 
844, 119 Misc. 402—Pier v. Mar- 
gulies, 78 N.Y.S,2d 309—Liss v. In¬ 
ter-County Guaranty & Mortg. Co., 
78 N.Y.S.2d 308—Platt v. Feldman, 
66 N.Y:S.2d 2«: 


Ohio.—RKO Distributing Corp. v. 
Film Center Realty Co., 6 N.E.2d 
927, 58 Ohio App. 488. 

Or.—^Temple Enterprises v. Combs, 
100 P.2d 613, 164 Or. 188, 128 A.L.R. 
856. 

Pa.—Moyer v. Diehl, 11 A.2d 651, 139 
Pa.Super. 69. 

Tex.—^Maloy v. Wagner, 217 S.W.2d 
667, 147 Tex. 486—Marathon Oil 
Co. V. Rone, Clv.App., 88 S.W.2d 
1028, error refused. 

Wash.—^Duckworth v. Michel, 19 P.2d 
914, 172 Wash. 284. 

68 C.J. p 1026 note 70. 

lessor not owning 
A corporation exercising option, ex¬ 
ecuted by owner of homestead and 
dower Interest in certcdn land, for 
gravel lease thereof to corporation's 
employee for corporation, is entitled 
to require specific performance of 
contract to lease by such owner as 
far as it lies within her power, even 
though she does not own fee in land. 
—^Braley v. Arkhola Sand & Gravel 
Co., 169 S.W.2d 449, 208 Ark. 894. 

AS against prior and subsequent own¬ 
ers 

Executory agreement for rental of 
apartment would be specifically en¬ 
forced against prior and present own¬ 
er on ground that lessee had no ade¬ 
quate remedy at law, if present own¬ 
er had knowledge of agreement at 
time he purchased realty from prior 
owner and lessee had paid stipulated 
rent for first month, but failed to 
obtain possession and if because of 
the inadequate housing conditions 
lessee had been unable to secure suit¬ 
able housing accommodations.—Lies 
V. Intei^Cotmty Guaranty & Mortg. 
Co.. 73 N.Y.S.2d 808—Pier v. Mar- 
gulies, 73 N.Y.S.2d 809. 

Bent control laws 

Fact that the rental reserved in 
lease is far in excess of the max¬ 
imum rent which may be collected 
under rent control law is not valid 
ground of defense to tenant's action 
for specific performance.—Schwartz 
V. Church & Commerce Corp., 68 N.Y. 
S.2d 666, 184 Misc. 200. 

Sale subject to ground rent 
A contract to sell realty subject 
to a ground rent, technically a lease, 
Is specifically enforceable.—Serio v. 
Ton Nordecfi^ 56 A.2d 41, 189 Md. 
888 : 
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Sublease 

Where defendant made a written 
offer to buy a market from third per¬ 
sons and agreed to sublease vegeta¬ 
ble department to plaintiff for two 
years, as desired by third persons, 
and later oral negotiations resulted 
in execution of lease and contract im- 
der which defendant bought market 
and took possession thereof, and 
terms of offer and final contract were 
nearly the same, transaction was not 
within the statute of frauds and 
plaintiff, as a third party beneficiary, 
could demand specific performance 
of contract to sublease.—Galli v. 
Schlobobm, 112 F.2d 905, 44 CalApp. 
2d 702. 

98. Cost of improvements 
Fact that the cost to defendant of 
alterations to be made in premises 
leased has Increased does not pre¬ 
vent specific performance of the 
leasa—^F. B. Norman Co. v. Du Pont 
de Nemours, 108 A. 748, 12 DeLCh. 
155. 

Contract of cotenant 

(1) A cotenant who promises to 
convey more than he owns or who 
promises as agent for other coten¬ 
ants when he actually is without au¬ 
thority to do so, may under some 
conditions be compelled to convey 
what Interest he has, but even in 
such cases, specific performance will 
not be granted if it would create an 
inequitable result or would unduly 
injure the rights of third persons 
who are neither parties to the con¬ 
tract nor the suit—Thalis v. Wurde- 
man, 121 F.2d 70, 73 App.D.C. 822. 

(2) Where property was owned in 
fee simple by mother and her three 
children as tenants in common, and 
where lease of mother's interest 
alone would make lessee cotenant of 
the three children for a limited num¬ 
ber of years and require lessee to 
come to some sort of terms with the 
children, specific performance of the 
lease as to mother's Interest only 
would have been inequitable.—^Thalis 
V. Wurdeman, supra. 

Ferforxnanoe by plaintiff held impos¬ 
sible 

Or.—^Nelmar, Inc. v. A. G. Rushlight 
& Co., 187 P.2d 668, 182 Or. 516. 

94. Ariz.—Genardlni v. Hllne, 173 P. 
882, 19 Ariz. 668. 

Neb.—Corpus Jtiris oited in Bauer v. 
Bauer, 285 N.W. 665, 668, 186 Neb. 
829. 
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of course,but only on a showing of no adequate 
remedy at law.^® A renewal clause in a lease may 
be specifically enforced,®^ but the lessor is not en¬ 
titled to specific performance of a renewal clause 
where he demands a rental greater than that pro¬ 
vided for in the contract.^® A contract to assign 
the good will of a lease, that is, the reasonable 
expectation of its renewal, has been enforced.^® 

Assignment of lease. A contract to assign a 
lease will be enforced.^ 

Surrender of possession. Where statutory restric¬ 
tions on the lessor’s recovery of possession by an 
action at law have made such remedy inadequate, 
a provision in a lease for surrender of possession 
may be enforced in an action for specific perform- 
ance,2 but where a tenant has erected a building on 
leased premises imder a clause providing for the 
sale of the building on expiration of the lease, he 
will not be compelled to surrender the premises 


merely on the landlord’s undertaking to pay the ap¬ 
praised value of the building.^ An emergency rent 
control law has been held to preclude a lessor’s ac¬ 
tion for specific performance of an agreement to 
quit and deliver possession.^ An agreement by a 
tenant to surrender premises to a third person on 
the happening of a certain contingency may be en- 
forced.5 

c. Exchanges of Property 

Contracts for the exchange of realty may be specifi¬ 
cally enforced. 

The principles governing specific performance of 
contracts for the sale of land apply to contracts for 
the exchange of realty® so that, where the remedy 
is otherwise proper, specific performance will be de¬ 
creed.*^ The right is not affected by the fact that 
there is an adequate remedy at law,® although, 
where the legal remedy is more plastic and plenary 
than the equity relief, specific performance will not 


95. N.T.—Schwartz v. Church & 
Commerce Corp., 63 N.Y.S.2d 666, 
184 Misc. 200. 

96. N.T.—Schwartz v. Church & 
Commerce Corp., supra. 

Bemedy at law hMd tnadeauate 

(1) Liessees were entitled to com¬ 
pel lessor specifically to perform 
leases held by them for suznmer sea¬ 
son occupancy of bungalows at sea¬ 
shore resort, as against contention 
that lessees had an adeauate rem¬ 
edy at law, in view of limited num¬ 
ber of bimgalows available for rent 
in the area.—Kanner v. Snzler, 66 
N.Y.S.2d 604. 

(2) Where damages would be diffi¬ 
cult of ascertainment and remedy 
would not be as complete and ade¬ 
quate to accomplish the ends of jus¬ 
tice as remedy of spedflc perform¬ 
ance, suit for specific performance of 
a lease and for accounting of rents 
and profits of leased premises was 
properly maintained where lessor re¬ 
fused to comply with terms of lease. 
—^Temple Enterprises v. Combs, 100 
P.2d 613, 164 Or. 133, 128 A.L.R. 866. 

Bemedy at law adequate to en¬ 
force obligation to pay rent.—Spang¬ 
ler V. Barber, 17 So.2d 282, 245 Ala. 
386. 

97. Md.—Trustees of Sheppard & 
Enoch Pratt Hospital v. Swift & 
Co., 13 A.2d 174, 178 Md. 200. 

Mass.—Wescott v. Luttazl, 6 N.E.2d 
813, 296 Mass. 641—Linden Park 
Garage v. Capitol Laundry Co., 187 
N.E. 849, 284 Mass. 454. 

Ohio .—Mosa V. Olson, 76 H.E.2d 876, 
148 Ohio St. 625. 

Wash.—Diettrich v. J. J. Newberry 
Co., 19 P.2d 115, 172 Wash. 18. 

58 C.J. p 1026 note 73. 


Assignee’s right to specific per¬ 
formance of contract for new lease, 
after expiration of old one, cannot 
extend beyond term of new lease.— 
Milner v. Kengel, 217 N.W. 774, 241 
Mich. 580. 

Gromid rent lease 

U.S.—Jones v. Magruder, D.C.Md., 42 
F.Supp. 198. 

Bease invalid at law 
Where lease, invalid at law be¬ 
cause not acknowledged or recorded, 
gave tenant option to renew lease for 
additional one-year periods for a 
total of nine years unless tenant gave 
notice not to exercise option, option 
was sufficiently clear, fair, and mu¬ 
tual to permit specific performance. 
—Saul V. McIntyre, 64 A.2d 282, 192 
Md. 413. 

98. Ala.—^Birmingham Ice & Cold 
Storage Co. v. Johnson, 147 So. 667, 
226 Ala. 662. 

99. N.Y.—^Bennett v. Vansyckel, 11 
N.Y.Super. 462. 

1. CaJ.—Dean v. Brower, 6 P.2d 680, 
119 Cal.App. 412. 

Mich.—^Reo Motor Car Co. v. Young, 
177 N.W. 249, 209 Mich. 678. 

2. N.Y.—^Levell, etc.. Realty Co. v. 
Leggett, 184 N.Y.S. 168. 

3. N.Y.—Columbia XJnlv. v. Halvln, 
231 N.Y.S. 622, 133 Misc. 270, af¬ 
firmed 236 N.Y.S. 4, 226 App.Dlv. 
776. 

58 C.J. p 1026 note 80. 

4. N.Y.—^Borchard Affiliations v. 
Normsuudy Democratic Club, 65 N. 
Y.S.2d 415. 

5. N.Y.—Cummings v. Ziterer, 63 
N.Y.S.2d 347. 

6. Ala.—Goodlett v. Hansell, 66 Ala. 
161. 

7- Cal.—^Brennan v. Ford, 46 Cal. 7. 

566 


Tenn.—^Rogers v. Roop, 92 S.W.2d 
423, 19 Tenn.App. 679. 

58 C.J. p 1026 note 66. 

Election to perform or answer in 
damages 

Minn.—^Mealey v. Flnnegran, 49 N.W. 

207, 46 Minn. 507. 

TTninerohaatable title 

(1) In order to render title unmer¬ 
chantable, precluding specific per¬ 
formance of a contract for exchange 
of property, alleged defects must be 
such as will cause reasonable doubt 
and just apprehension by reasonably 
prudent and Intelligent person acting 
on competent legal advice, and 
prompt him to refuse title.—Haumer- 
sen V. Sladky, 264 N.W. 658, 220 Wis. 
91. 

(2) Alleged defects in plaintiffs* 
title were not such as to preclude 
specific performance of contract for 
property exchange, where interlocu¬ 
tory judgment entitled defendant to- 
have plaintiffs, by recorded proof, 
entirely remove whatever basis exist¬ 
ed for doubt or apprehension, and 
where plaintiffs on their own motion 
duly established that they had re¬ 
corded proper proof by court order 
under statutes.—Haumersen v. Slad¬ 
ky, supra. 

Bease of property 
Where defendant after his at¬ 
tempted rescission of contract with 
plaintiffs for property exchange* 
leased his farm for three years, with 
option to purchase, after telling les¬ 
see about deal with plaintiffs, lease¬ 
hold was subject to plaintiffs’ rights 
and did not preclude specific per¬ 
formance.—^Haumersen v. Sladky, 
supra. 

8. Cal.—^Remmers v. Clciliot 13 S 
P.2d 806, 59 Cal.App.2d 118. 

Mass.—Park v. Johnson, 4 Allen 269.- 
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be decreed.® A written contract for exchange of 
realty has been held not unenforceable because of 
the unenforceability of a supplementary oral con¬ 
tract!® 

d. Minerals or Mineral Bights or Leases 

Conveyances of minerals or mineral rights and min¬ 
eral leases may be specifically enforced. 

Conveyances of minerals or mineral rights may 
be specifically enforced.!! The granting or with¬ 
holding of specific performance of a mining lease 
is a matter for the discretion of the court!2 

Lessor. Subject to the rules relating to specific 
performance in general, the lessor of a mineral or 
oil and gas lease, instead of enforcing a forfeiture 
of the lease for a breach of some covenant thereof, 
may sue for a specific performance of the covenants 
of the lease,!® but ordinarily an action for specific 
performance of implied covenants resting on oral 
evidence of opinions cannot be sustained,!4 although 
relief may be granted where it appears in such an 
action that defendant is fraudulently evading his 
obligations to plaintiff.!® Where specific perform¬ 
ance is sought, the court may, under a prayer for 
alternative relief, decree cancellation of the con¬ 
tract,!® or an alternative decree may be rendered 


requiring performance and providing, in event of 
nonperformance, for a forfeiture.!^ 

Lessee. A lessee is entitled to specific perform¬ 
ance of a lease of land with mineral or oil and gas 
rights,!® or of a contract to give a lease,!® or of a 
provision that the lessee should have the right at 
any time to remove his equipment from the prem¬ 
ises and to draw and remove casings.®® A suit to 
compel an assignment of an interest in an oil and 
gas lease in pursuance of contract is an action for 
specific performance.®! An option to continue the 
lease by paying a specified rental, when supported by 
a valuable consideration, may be specifically enforced 
at the instance of the lessee,®® and so may a provi¬ 
sion in the lease giving the lessee the option to pur¬ 
chase the lessor's reserved royalty interest.®® 
Where plaintiff orally agreed to develop and operate 
defendant's lease in return for an interest in the 
lease, it has been held that his claim for an as¬ 
signment of the interest, being based on an equita¬ 
ble title to the interest, could not be specifically en¬ 
forced.®^ 

6. Beconveyances 

Agreements to reconvey have been specifically en¬ 
forced. 

Specific performance may be granted as to an 


9. Iowa.—Carter v. Schrader, 175 
N,W. 829, 187 Iowa 1245. 

68 O.J. p 1025 note 68. 

lOi CaJ.—^Miller v. Dyer, 127 P.2d 
901, 20 ChJ.2d 526, 141 A.L.B. 1428. 

11 . Ky.—^Hamilton v. Harkins, 194 
S.W.2d 646, 302 Ky. 340. 

58 aj. p 1032 note 54. 

Sale of oil and gas 

U.S.—United Fuel Oas Co. v. Colum¬ 
bian Fuel Corp., C.C.A.W.Va., 165 
F.2d 746—United Fuel Gas Co. v. 
Swiss Oil Corporation, C.C.A.Ky., 
41 F.2d 4. 

Okl.—^Humphrey v. Taylor, 233 P. 
180, 106 Okl. 38. 

Paymesats to be made for rent of 
drilling rig from oil production pro¬ 
vided for by agreement between 
drilling rig owner and lease owner 
were profits issuing out of land cov¬ 
ered by lease, notwithstanding pay¬ 
ments were to be made in money, 
with respect to whether action to re¬ 
quire lease owner to execute assign¬ 
ment of an Interest in production was 
an action for an Interest in land for 
which specific performance would lie. 
—^Danclger Oil & Refining Co. of 
Texas v. Christian, Tex.Civ.App., 109 
S.W.2d 980, error dismissed. 

19. Or.—^McDonough v. Southern Or. 
Min. Co., 169 P.2d 829, 177 Or. 136, | 


rehearing denied 161 P.2d 786, 177 
Or. 136, 164 A.D.R. 788. 

13. W.Vfiu—^Lockwood v. Carter Oil 
Co., 80 S.R 814, 73 W.Va. 176, 62 
L.RA.,N.S.. 766. 

40 C.J. p 1087 note 20. 

Covenant to protect property 
Lessor accepting quarterly delay 
rental was not estopped to sue for 
specific performance of implied cove¬ 
nant to protect oil estate from drain¬ 
age through lessee's wells on con¬ 
tiguous property.—Trimble v. Hope 
Natural Gas Co., 169 S.E. 529, 113 
W.Va 839. 

P^ee gas 

Lessee's covenant to furnish lessor 
free gas for domestic uses was en¬ 
forceable in equity.—Ketchum v. 
Chartlers OU Co., 5 S.E.2d 414, 121 
W.Va 603, 

14. Pa—Colgan v. Forest Oil Co., 
45 A. 119, 194 Fa 234, 75 Am.S.R. 
695. 

15. Pa—Colgan v. Forest Oil Co., 
supra—^Kleppner v. Lemon, 35 A. 
109, 176 Pa 502. 

16. Ohio.—Cofflnberry v. Sun Oil 
Co., 67 N.E. 1069, 68 Ohio St 488. 

17- Pa—^Toung v. VandergiilC, 30 
Pittsb.Leg.J.,N.S., 39. 

18. U.S.—^Downey v. Gooch, D.C. 
Okl., 240 F. 527. 
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Tex.—Carey v. Texas Pac. Coal, etc., 
Co., Civ.App., 237 S.W. 309. 

19, Cal.—George v. Weston, 79 P.2d 
110, 26 Cal.App.2d 256. 

N.M.—^Vanzandt v. Heilman, 214 P.2d 
864, 54 N.M. 97. 

Okl.—Holland v. Ross, 117 P.2d 798, 
189 Okl. 428. 

20 - Idich.—^Thurmes v. Gruenbauer, 
17 N.W.2d 732, 310 Mich. 607. 

21 - U.S.—Oakford v. Hackley, C-C. 
Pa, 92 F. 38, reversed on other 
grounds 98 F. 781, 39 C.C.A. 284, 
certiorari denied 20 S.Ct 1028, 177 
U.S. 694, 44 L.Ed. 946. 

La—Jefferson Lake Sulphur Co. v. 
State, 34 So.2d 331, 213 La 1. 

58 C.J. p 1026 note 74. 

As against lessor and Junior lessee 
Equity has Jurisdiction of senior 

oil lessee's suit against lessor and 

Junior lessee for specific execution of 

lease.—United Fuel Gas Co. v. 

Koontz, 169 S.E. 328, 113 W.Va 611. 

22 . OkL—^Fish v. Hanna, 118 P.2d 
658, 189 Okl. 608. 

23- U.S.—Weber v. Texas Co., C.C.A. 
Tex., 83 F.2d 807, certiorari denied 
57 S.Ct 23, 299 U.S. 561, 81 L.Ed. 
413. 

24- Tex.—Carmichael v. Delta Drill¬ 
ing Co., Civ.App., 243 S.W.2d 468, 
error refused. 
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agreement by a vendee,or mortgagee26 to recon¬ 
vey, or of a covenant to reconvey on the grantee’s 
failure to perform certain conditions,2^ or on the 
happening of a specified event^S 

f. Other Contracts 

Various dontracts or covenants relating to real prop¬ 
erty have been specifically enforced. 

Various contracts or covenants relating to real 
property, including covenants to keep open drainage 
dit(ies,22 to construct sewers,*® to maintain a 
waterway,*1 and a covenant of further assurance** 
may be specifically enforced. 

Contract entered into by broker, A purchaser 
is entitled in a proper case to enforce specific per¬ 
formance as against the principal of a broker.** An 
unauthorized contract entered into by a broker will 
not be specifically enforced against his principal,*^ 
and the broker or agent may not compel his prin¬ 
cipal to perform a contract which was beyond his 
authori^ to make.** Fraud will bar relief,*® and 
specific performance may be denied a purchaser 
where he is the undisclosed principal of the brok¬ 
er,*^ or where the broker has acted fpr both seller 
and buyer without full disclosure of his dual agen¬ 
cy.** 


Title bonds. Bonds conditioned to convey land 
are regarded as contracts to convey, and will be 
specifically enforced,** even though they contain 
no express covenant or agreement to convey.^® 

Partition agreements. Partition agreements* 
among coowners may be enforced.^^ 

§ 64. Personal Property in General 

The rules relating to specific performance of con¬ 
tracts involving personal property are discussed’ 
infra §§ 65-71. 

Examine Pocket Parts for later cases. 

§ 65. - General Rule and Application to- 

Particular Contracts 

a. In general 

b. Sale 

a. In General 

Generally, specific performance will not be decreed' 
where the subject matter of the contract Is personalty. 

Generally, specific performance will not be de¬ 
creed where the subj‘ect matter of the contract is- 
personal property,^* since, ordinarily, there is an. 


25. Ga.—Ewing v. Paulk, 69 S.E.2d 
268, 208 Ga. 722—Lucas v. Brock. 
113 S.E. 804. 154 Ga. 172. 

HI.—<Kozlowski V. Mussay, 69 NJB].2d 
888, 395 ni. 81. 

Philippine.—Samson v. SalvllUw 12 
PhiUppine 497. 

XtoconveyaAce to oozxeot xulstake 
Ga.—^Taylor v. Cureton, 25 S.EL2d 816. 
196 Ga. 28. 

26. Wls,—lEarrels v. lEarrels, 290 17. 
W. 624. 234^718. 44. 

58 C.J. p 1032 note 66. 

27. N.T.—Buszozak v. Wolo. 211 
K.Y.S. 557. 125 Misc. 646. 

58 CJ. P 1032 note 67. 

2a HI.—Dodd V. Botterman. 161 
K’.R 756. 330 TXL 862. 

58 C.J. p 1082 note 68. 

29. Or.—Guild V. WalUs, 279 P. 646, 
180 Or. 168. 

sa N.T.—Strauss v. Estates of Long 
Beach. 176 N.T.S. 447. 181 App.Div. 
876. 

3L Wash.—Pioneer Sand, etc.. Co. v. 
Seattle Constr.. etc.. Co., 178 P. 
608. 102 Wash. 608. 

82. N.T.—Werner v. Wheeler. 127 
N.T.a 168, 142 App.Dlv. 358. 
sa N.Y.—Goukas v. Blshara^ 57 
N.Y.S.2d 588. 

9 C.J. p 668 note 40. 

Bemedy of vendor 
Where vendor had agreed with 
brokers to sale of house If brokers 
procured another house for vendor. 


and brokers negotiated a sale without 
procuring another house, vendor's 
remedy, if any, was against brokers 
rather than against purchasers.— 
Guokas V. Blshara. supra. 

34. Colo.—Stark v. Bogers, 169 P. 
146, 69 Colo. 98. 

Neb.—^Mlles v. Lampe, 168 N.W. 640, 
102 Neb. 619. 

S.C.—^Yawkey v. Lowndes. 148 S.B. 
564. 150 S.C. 498. 

Tex.—Sorsby v. Thom, ClvA.pp., 168 
S.W.2d 873—Eisenhower v. Brown. 
Civ.App., 4 S.W.2d 627. 

W.Va.—Gallagher v. Washington 
County Savings, Loan & Building 
Co., 25 S.E.2d 914, 126 W.Va. 791. 
Bevooatlon of authority before con¬ 
tract will bar specific performance. 
Ark.—Gibson v. Greene. 298 S.W. 209. 
174 Ark. 1010. 

La.—Fowler v. Phillips, 106 So. 26, 
159 La. 668. 

Contract in excess of broker’s author¬ 
ity 

HI.—Georgacopulos v. Hruby, 147 
N.EL 376, 316 HI. 489. 

Va.—^Voyentzie v. Byan. 153 S.£L 688, 
154 Va. 604. 

9 C.J. p 669 note 48. 

35. Tex.—Villlva v. Harrison. Civ. 
App., 102 S.W.2d 520, error dis¬ 
missed. 

36. Ill.—^Proudfoot V. Wlghtman, 78 
UL 553. 

37. Ill.—Wloczewskl v. Eozlowski. 
70 N.E.2d 560. 895 HI. 402. 
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Bights of vendor 

A person selling realty under con¬ 
tract has a light to select and deter¬ 
mine with whom he will deal, and a. 
failure to disclose an unknown prin¬ 
cipal is ground for denying speciflo 
performance.—Wloczewskl v. Eoz- 
lowskl, supra. 

3a HI.—Wloczewskl v. Kozlowskl,. 
supra. 

39. Me.—Handy v. Bice, 57 A. 847^ 
98 Me. 504. 

58 C.J. p 1031 note 50. 

4a Minn.—St Paul Div. No. 1 S. T. 
V. Brown, 9 Minn. 167. 

41. Kan.—^Pcu^ks v. Snyder. 268 P.- 
814, 126 Kan. 446. 452. 

Pa.—Williamson v. Williamson, Com. 

PI., 18 Fay.L.J. 186. 

58 C.J. p 1027 note 82. 

42. Ga.—Beld v. McBae, 9 S.E.2d. 
176, 190 Ga. 828. 

HI.—Doll V. Continental HI. Nat 
Bank & Trust Co. of Chicago, 61 
N.B.2d 875, 326 HLApp. 264—In¬ 
gram V. Hammer Bros. White Lead 
COw. 269 HLApp. 87. 

Mo.—Corpus Juris cited in Blanken¬ 
ship V. BatclHC, App., 76 S.W.2d 
741, 748. 

N.M.—Corpus Juris cited in Pugh v. 
Tidwell, 199 P.2d 1001, 1002, 62 
N.M. 386. 

Nev.—Boberts v. Hummel, 243 P.2d 
248. 

N.T.—Trustees of Columbia Univer^ 
sity in City of New York v. Mort-- 
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adequate remedy at law,^* as in the case of dam¬ 
ages for breach of contract.^^ Hence, it is said 
that the jurisdiction to compel specific performance 
does not rest on any distinction between real and 
personal estate, but on the ground that damages at 
law will not afford a complete remedy.^^ 

b. Sale 

Aa a general rule, specific performance of a contract 
for the sale of personal property will not be granted. 

As a general rule, specific performance of a con¬ 
tract for the sale of personal property will not be 
granted,^® because there is an adequate remedy at 


law,as in an action for damages for breach of 
contract^® The test to determine whether or not 
specific performance of a contract should be granted 
is the same in case of contracts for the sale of 
personalty as in the case of contracts for the sale 
of realty, namely, whether damages for the breach 
are the equivalent of the promised performance.^® 
Accordingly, a contract to convey chattels having a 
market value cannot be specifically enforced,®® and 
a court of equity therefore will not, unless there 
is some special reason, specifically enforce a con¬ 
tract for the sale of ordinary articles of commerce, 
which can at all times be bought in the market,®^ 


safiree Investors Corp., 89 N.T.S.2d 
:824, 196 Mlsa 92—Prllik v. Good¬ 
man, 111 N.T.S.2d 916—McMartin 
V. McMartin, 69 N.Y.S.2d 449, af¬ 
firmed 71 N.Y.S.2d 706, 272 App. 
Dlv. 767. 

N.C.—Virgrlnia Trust Co. v. Webb, 
ITS S.E. 698, 206 N.C. 247. 

Pa.—Zlotzlver v. Zlotslver, 49 A.2d 
779, 356 Pa. 299—^In re Byrne's Es¬ 
tate, 186 A. 187, 122 Pa.Super. 413. 

Tex.—Copeland v. Bennett, Civ.App., 
248 S.W.2d 264. 

Utali.— Corpus Juris cited la Last 
Chance Ranch Co. v. Erickson, 26 
P.2d 952, 962, 82 Utah 475. 

Wyo.— Corpus Juris dted la Takar 
hash! V. Pepper Tank & Contract¬ 
ing Co., 181 P.2d 339, 68 Wyo. 380. 

58 C.J. p 1033 note 71. 

Prise contests 

Colo.—^Mosco V. Jeannot, 282 P. 874, 
86 Colo. 441. 

La.—^Youngblood v. Dally, etc.. Sig¬ 
nal Tribune, 181 So. 604, 16 LaA.pp. 
879. 

43. K.M.— Corpus Juris cited la 
Pugh V. Tidwell, 199 P.2d 1001, 
1002, 58 N.M. 386. 

Utah.— Corpus Juris cited la Last 
Chance Ranch Co. v. Erickson, 26 
P.2d 962, 962, 82 Utah 476. 

'SS aJ. p 1038 note 72. 

44. Mo.—^Kocurek v. Matychowlak, 
App., 185 S.W. 740. 

68 C.J. p 1033 note 78. 

48. U.S.—Ohlendlek v. Schuler, C.C. 
AuChio, 299 F. 182, certiorari de¬ 
nied Shuler v. Ohlendlek, 45 S.Ct. 
93, 266 U.S. 608, 69 L.Ed. 466. 

68 C.J, p 1033 note 74. 

46 . Ala.—Downing v. Williams, 191 
So. 221, 238 Ala. 551. 

Ark.—McCaillster v. Patton, 216 S.W. 
2d 701, 214 Ark. 298. 

Cal.—(Eorabek v. Weaver Aircraft 
Corp., 149 P.2d 876, 66 Cal.App.2d 
82—Dunner v. Hoover, 111 P.2d 
787, 43 CalApp.2d 763—Wehen v. 
Lundgaard, 107 P.2d 491, 41 Cal. 
App. 2d 610—Le Moyne Ranch v. 
Agajanlan, 8 P.2d 1065, 121 CaL 
App. 428. 

Fl€L—^Fraser v. Cohen, 81 So.2d 468, 
159 Fla. 263. 


Qa—Gabrell v. Byers, 172 S.R 227, 
178 Ga 16. 

Ky.—Campbell v. Stiles. 190 S.W.2d 
847, 300 !Ky. 745—Lexington Loose 
Leaf Tobacco Warehouse Co. v. 
Coleman, 168 S.W.2d 638, 289 Ey. 
277, 162 AL.R. 1—Corpus Juris 
guoted ia Talamini v. Rosa, 77 S. 
W.2d 627, 631. 267 Ky. 228. 

Md.—Wolbert v. Rlef, 71 A2d 761. 

Mo.—Rice V. Griffith, 161 S.W.2d 220, 
349 Mo. 373—Koelling v. Bank of 
Sullivan, App., 220 S.W.2d 794. 

H.J.—Kirsch v. Zubalsky, 49 A2d 
773, 189 N.J.E<1. 22. 

N.Y.—N. & L. Pur CO. v. Petkanas, 
299 N.Y.S. 901, 262 App.Div. 844— 
Titus V. Empire Mink Corp., 17 
'N.Y.S.2d 909—Roberts v. Fulmer, 
99 N.Y.S.2d 187, reversed on other 
grounds 91 N.Y.S.2d 194, 276 App. 
Div. 990, reversed on other grounds 
93 N.E.2d 846, 301 K.Y. 277, rear¬ 
gument denied 96 H.E.2d 825, 301 
N.Y, 778. 

Okl.—Corpus Juris guoted in Fort¬ 
ner V. Wilson, 216 P.2d 299, 301, 
202 Okl. 668. 

Pa—^Hallobaugh v. Longnecker Mo¬ 
tor Sales, 68 PaDist&Co. 129, 
82 Erie Co. 180—Crisantl v. Salemi, 
86 Del.Co. 62—^Ebersole v. Stotz, 
Com.Pl., 50 Lanc.L.Rev. 815, 60 
York Leg.Rec. 183—Griscom v. Pu- 
leOk Com.Pl., 66 Montg.Cb. 218. 

Tex.—Copeland v. Bennett, Clv.App., 
248 S.W.2d 264—(King v. Whatley. 
CivApp., 236 S.W.2d 136, refused 
no reversible error. 

Wls.—Welch V. Chippewa Sales Co., 
81 N.W.2d 170, 262 Wls. 166. 

68 C.J. p 1034 note 83, p 1085 note 15. 
Faymcnt of purchase money is not 

ground for specific performance of 

contract to transfer personalty sold. 

—^Last Chance Ranch Co. v. Erickson, 

25 P.2d 952, 82 Utah 476. 

Where buyer could not be damaged 

Wyo.—^Takahashi v. Pepper Tank & 
Contracting Co., 131 P.2d 839, 68 
Wyo. 880. 

47. Ky.—Campbell v. Stiles, 190 
S.W.2d 347, 800 Ky. 746—^Lexington 
Loose Leaf Tobacco Warehouse Co. 
V. Coleman, 168 S.W.2d 633, 289 
Ky. 277, 162 AL.R. 1—-Corpus Juris 
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guoted in Talamini v. Rosa, 77 S.W. 
2d 627, 631, 257 Ky. 228. 

N.J.—Kirsch V. Zubalsky, 49 A2d 
773, 139 N.J.Eg. 22. 

Tex.—Amsco Pipe Line Co. v. Conico 
Production Co., CivApp., 112 S.W. 
2d 483, error dismissed. 

Va—Griscom v. Childress, 31 S.E.2d 
809, 183 Va 42. 

58 C.J. p 1084 note 84. 

48. Cal.—Dunner v. Hoover, 111 P.2d 
737, 43 CalApp.2d 768—^Le Moyne 
Ranch v. Agajanian, 8 P.2d 1066, 
121 CalApp. 428. 

Ky.—Corpus Juris guoted in Tala- 
mlnl V. Rosa, 77 S.W.2d 627, 631, 
267 Ky. 228. 

Mo.—Rice V. Griffith. 161 S.W.2d 220. 
849 Mo. 373. 

58 C.J. p 1034 note 85, p 1035 note 16. 
Laches affeotiiig recovery 
Where purchaser of machine under 
conditional sale contract providing 
for monthly installments did not pay 
any installments so that seller could 
have sued for total purchase price 
on first or any default, and damages, 
consisting of the purchase price, 
could have been determined with ab¬ 
solute certainty, seller would not be 
granted specific performance not¬ 
withstanding limitations had run 
against some of dellnguent install¬ 
ments because of seller’s laches in 
delaying more than five years after 
first default before seeking specific 
performance.—Wehen v. Lundgaard, 
107 P.2d 491, 41 Cal.App.2d 610. 

49. Mass.—Poltorak v. Jackson 
Chevrolet Co., 79 NA3.2d 286, 322 
Mass. 699. 

50. Ky.—Corpus Juris guoted iu 
Talamini v. Rosa, 77 S.W.2d 627, 
631, 257 Ky. 228. 

58 C.J. p 1034 note 86. 

51 . Ky.—Corpus Juris guoted in 
Talamini v. Rosa, 77 S.W.2d 627, 
681, 267 Ky. 228. 

N.J.—E^lrsch V. Zubalsky, 49 A2d 
773, 139 N.J.Ba. 22. 

N.Y.—^Blake v. Tyson Radio Hemp¬ 
stead Corp., 108 N.Y.S.2d 872. 

58 C.J. p 1034 note 88. 

Partioular articles 

(1) Barroom fixturea—^Meehan 
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since the remedy at law for damages for a breach 
of such contract is regarded as complete and ade- 
quate.52 The mere fact that the property has in¬ 
creased in value is not of itself suflEcient to require 
specific performance.58 

Resale. A contract for the resale of personal 
property easily duplicated in the market will not be 
specifically enforced.^^ Where a sale contract pro¬ 
vides that the seller may have an option to repur¬ 
chase under specified conditions, specific perform¬ 
ance will not be decreed where such conditions have 
not been complied with.55 

§ 66. -Exceptions in General 

a. In general 

b. Sales 

a. In (General 

Although the remedy of specific performance Is not 
generally available to enforce contracts relating to per¬ 
sonalty, the rule Is subject to many exceptions, partly 
founded on the principle of Inadequacy of remedy at 


law, and partly on the special and peculiar nature and 
value of the subject matter of the contract. 

Equity j’urisdiction to compel performance of 
contracts is not confined to those relating to realty.^s 
The general rule is subject to many exceptions, 
partly founded on the principle of inadequacy of 
remedy at law in the particular case,®*^ and partly 
on the special and peculiar nature and value of the 
subject matter of the contract.®^ Thus, where there 
is no adequate remedy at law, specific performance 
of a contract relating to personalty will be de- 
creed.5® So contracts relating to chattels which 
have an unique and peculiar value may be specifical¬ 
ly enforced.®® 

Numerous contracts, not readily admitting of 
classification, have been specifically enforced on the 
ground that there is no adequate remedy at law. 
Thus, specific performance may be had of an 
agreement to deliver up and cancel certain prom¬ 
issory notes made by plaintiff, although they were 
overdue and incapable of transfer to his preju- 


Owens. 46 A. 263, 196 Pa. 69—^Effinger 

V. Hain. 10 Fa.Dist 107. 

(2) Cattle.—Lumley v. Miller, 119 
N.W. 1014, 23 S.D. 16—58 aX p 1084 
note 90. 

(3) Coax 

U. S.—Consolidated Fuel Co. v. St. 
Iiouis Southwestern R. Co., OkX, 
250 F. 896, 162 aC.A. 465. 

W. Va—Geo. B. Warren Co. v. A. L. 
Black Coal Co., 102 S.B. 672, 85 W. 
Ya. 684, 15 A.li.11. 1083. 

(4) Com.— Gr. C. Outten Grain Co. 

V. Grace. 239 HLApp. 284. 

(5) Cotton.—^Block v, Shaw, 95 S. 

W. 806, 78 Ark. 511. 

(6) Logs or lumber.—Diamond 
Lumber Co. v. Anderson, 184 N.W. 
597, 216 Mich. 71—58 C.X p 1035 note 
94. 

(7) Motor vehicles.—Gallagher v. 
Studebaker Corp., 210 N.W. 288, 236 
Mich. 195. 

(8) Pianos.—Steinway v. Massey, 
248 S.W. 884, 198 Ky. 266. 

(9) Sauerkraut.—A. G. Lehman Co. 
V. Island City Pickle Co., D.C.Mich., 
208 F. 1014. 

(10) Whiskey.—^Langford v. Tay¬ 
lor, 89 S.B. 223, 99 Va^ 577. 

(11) An existing business. 

Ga.—Carolee v. Handells, 29 S.B. 936, 
108 Ga. 299. 

Mo.—QSIocurek v. Matychowlak, App., 
186 S.W. 740. 

(12) Stock in trada 

Geu —Carolee v. Handells, 29 S.E. 936, 
103 Ga 299. 

Okl.—^Plechs V. Richie, 216 P. 644, 91 
Okl. 96. 


62. Ky.—Corpus Jtiris quoted in 
Talamini v. Rosa^ 77 S.W.2d 627, 
681, 257 Ky. 228. 

Md.—Wolbert v. Rief, 71 A.2d 761. 
W.Ya—Geo. B. Warren (2o. v. A. L. 
Black Coal Co., 102 S.E. 672, 86 
W.Va 684, 16 A.L.R. 1083. 

Payment in pxoduots 
An agreement to pay for an article 
in the products thereof will not gen¬ 
erally be specifically enforced, but 
the remedy is by an action at law to 
recover the price in money.—Sugar 
Beets Product Co. v. Lyons Beet 
Sugar Refining Co., CC,N.T., 161 F. 
215. 

53. Va—Griscom v. Childress, 31 
S.B.2d 809, 183 Va 42. 

64. Idaho.—^Bowman v. Adams, 261 
P. 679, 45 Idaho 217. 

58 C.X p 1035 note 19. 

65. N.T.—^Youssoupoff v. Widener, 
216 N.T.S. 24, 126 Misc. 491, af¬ 
firmed 219 N.T.S. 942, 219 App.Div. 
712, and 158 N.E. 64, 246 N.T. 174. 

66. Ark.—Chamber of Commerce of 
Hot Springs v. Barton, 112 S.W.2d 
619, 195 Ark. 274. 

CaX—Wehen v. Lundgaard, 107 P.2d 
491, 41 Cal.App.2d 610. 

Neb.—^Hackbarth v. Hackbarth, 22 
N.W.2d 184, 146 Neb. 919. 

N.T.—^Trustees of Columbia Univer¬ 
sity in City of New York v. Mort¬ 
gagee Investors Corp., 89 N.T.S.2d 
324, 196 Misc. 92. 

58 ax p 1036 note 21. 

67. Md.—Equitable Gaslight Co. v. 
Baltimore Coal-Tar, etc., Co., 63 
Md. 286. 

Mich.—Cole v. Cole Realty Co., 136 
N.W. 329, 169 Mich. 347. 

58. Md.—Equitable Gaslight Co. v. 
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Baltimore Coal-Tar, etc., Co., 63 
Md. 285. 

69. U.S.—Gray v. Premier Inv. Co., 
D.C.La., 51 F.Supp. 944. 

Ala.—^Downing v. Williams, 191 So. 
221, 238 Ala. 651—General Securi¬ 
ties Corporation v. Wei ton, 136 So. 
829, 223 Ala. 299. 

Cal.—^Dean v. Brower, 6 P.2d 680, 
119 Cal.App. 412. 

Mich.—^Frank v. Coyle, 16 N.W. 2d 
649, 310 Mich. 14. 

Mo.—Corpus Juris quoted in Boeving 
V. Vandover, 218 S.W.2d 176, 178, 
240 Mo.App. 117. 

N.X—^Martindell v. Fiduciary Coun¬ 
sel, 30 A.2d 281, 183 N.XEq. 408. 

N.M.—Corpus Juris oited in Pugh v. 
Tidwell, 199 P.2d 1001, 1002, 62 
N.M. 386. 

N.T.—^Prilik v. Goodman, 111 N.Y.S. 
2d 916. 

N.C.—Virginia Trust Co. v. Webb, 
173 S.B. 598, 206 N.C. 247. 

Or.—^Pittenger Equipment Co. v. 
Timber Structures, 217 P.2d 770, 
189 Or. 1. 

Pa.—'Zlotziver v. Zlotziver, 49 A. 2d 
779, 355 Pa. 299—Crlsanti v. Sale- 
mi, Com.Pl., 35 DeLCo. 62. 

Utah.—^Last Chance Ranch Co. v. 
Erickson, 25 P.2d 952, 82 Utah 475. 

58 C.X p 1086 note 24. 

60. Ark.—^McCallister v. Patton, 215 
S.W.2d 701, 214 Ark. 293. 

Mo.—Koelling v. Bank of Sullivan, 
App., 220 S.W.2d 794. 

N.T.—Trustees of Columbia Univer¬ 
sity in City of New York v. Mort¬ 
gagee Investors Corp., 89 N.T.S.2d 
324, 196 Misc. 92. 

Pa-—^Modern Transfer Co. v. Clarke, 
Com.Pl., 22 Leh.L.X 355. 

58 C.X p 1036 note 26. 
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dice;®^ a contract for the settlement of pending 
suits between the parties an agreement to in¬ 
dorse part pa 3 mients made by plaintiff on a prom¬ 
issory note not yet due;®® an agreement to assign 
a share of profits of a corporation to be formed;®^ 
an agreement by a tenant farmer to turn over to 
his landlord a federal check for parity on crops;®® 
a contract for supplies to keep a mill running;®® 
the contract of a city to convert its coupon bonds 
into registered bonds at the option of the holder;®*^ 
a creditor's agreement to compromise actions 
against an estate on payment of a sum of money, 
such agreement not being a legal defense to such 
actions;®® a contract between an executor and the 
legatees for a division of the estate, the giving of 
receipts, and the discharge of the executor;®® a 
contract to discontinue use of the name of a cor¬ 
poration and to wind up the corporate affairs;*^® 
and an agreement to furnish a certain quantity of 
water necessary for irrigation purposes, regardless 
of the question whether or not the contract con¬ 
cerned lancL^i Citizens of a city may sue to compel 
a telephone company to exercise its franchise by 
operating its plant, the franchise being granted by 
the city for the citizens' benefit and in considera¬ 
tion of the service to be furnished them, and the 
remedy at law in behalf of the citizens for the 
company's breach of contract being inadequate.*^^ 


§ 66 

Contracts relating to judgments. An agreement 
to accept chattels in satisfaction of a judgment 
at an agreed valuation, and credit them on the 
judgment will be specifically enforced.^® So an 
agreement to apply on a judgment debt uncertain 
and imascertained items of set-off will be specifical¬ 
ly enforced.*^4 Where defendant fails to comply 
with an agreement which was incorporated in a 
prior judgment from which no appeal was taken 
and which had become final, plaintiff is entitled to 
specific performance of the agreement.^® 

Where defendant occupies fiduciary relation. If 
the person holding the chattel occupies a fiduciary 
relation toward plaintiff, as agent, trustee, or the 
like, with reference to the chattel, specific perform¬ 
ance or delivery will be enforced.*^ ® 

b. Sales 

Contracts for sale of personal property may be spe¬ 
cifically enforced in a proper case as where there Is 
no adequate remedy at law, or where statutory provi¬ 
sions so authorize. Co8peratlve marketing agreements 
are generally enforceable. 

Specific performance may be had of contracts for 
the sale of personalty, where the remedy is other¬ 
wise proper, and there is no adequate remedy at 
law.*^*^ The remedy may be had in a suit by the 


61. Minn.—^Tuttle v. Moore, 16 Minn. 
128. 

62. Vt—^Burton v. Landon, 29 A. 
374, 66 Vt. 361. 

63. Tex.—QKopplin v. Kopplin, 28 
S.W. 220, 8 Tex.Civ.App. 625. 

64L U.S.—^Tennille v. Howden, Fla., 
177 F. 631, 101 C.C.A. 257. 

65. Ga.—^Reid v. McRae, 9 S.E.2d 
176. 190 Ga. 328. 

66. Puerto Rico.—Central Altagra- 
cia V. Javierre, 3 Puerto Rico F. 
256. 

67. N.J.—^Benwell v. Newark, 86 A. 
668, 65 N.J.Eq. 260. 

68. Mass.—Cook v. Richardson, 59 
N.E. 675, 178 Mass. 125. 

69. Ala.—^Norwood v. Tyson, 36 So. 
370, 188 Ala. 269. 

7a m.—Schmidt v. J. P. Schmidt 
Bros. Co., Ill NJB. 1025, 272 El. 
340. 

71. Colo.—Colorado Land, etc., Co. v. 
Adams, 37 P. 39, 6 Colo.App. 190. 

Tex.—^Bay City Irr. Co. v. Sweeney, 
C1VA.PP., 81 S.W. 546. 

72. Bly.—Cumberland Tel., etc., Co. 
V. Hickman, 111 S.W. 811, 129 Ky. 
220, 33 E:y.L. 730. 

73. Ill.—Apperson y. GrOfidn, 3 Ill. 
App. 48. 


Md,—Chicora Fertilizer Co. v. I^- 
nan, 46 A 347, 91 Md. 144, 50 L.R.A 
401. 

74- W.Va.—^Kennedy v. Davisson, 88 
S.E. 291, 46 W.Va. 488. 

7a Cal.—^Ing^rao v. Zlarsten, 211 P. 
2d 41, 94 Caa.App.2d 517. 

7a Or.—^Livesley v. Johnston, 76 P. 
946, 45 Or. 30, 106 Am.S.R. 647, 65 
L.R.A 783. 

58 C.J. p 1044 note 51. 

77. U.S.—Campbell Soup Co. v. 
Wentz, C.A.Pa., 172 P.2d 80. 

Ark.—^McCaJlister v. Patton, 215 S.W. 
2d 701, 214 Ark. 293. 

N.J.--Hildinger v. Bishop, 8 A2d 818, 
126 N.J.Eq. 334. 

N.T.—^Trustees of Columbia Univer¬ 
sity in City of New York v. Mort¬ 
gagee Investors Corp., 89 N.T. S. 2d 
324, 196 Misc. 92—^Tltus v. Empire 
Mink Corp., 17 N.Y.S.2d 909. 

Pa.—Cochrane v. Szpakowski, 49 A 
2d 692, 355 Pa. 857. 

58 C.J. p 1036 note 29. 

Peculiar aiud special reason 
Where a peculiar and special rear 

son exists, specific performance of 

such contract may be had. 

U.S.—Empire Natural Gas Co. v. 
Southwest Pipe Line Co., D.C.Okl., 
25 F.2d 742, affirmed, C.CA, South¬ 
west Pipe Line Co. v. Empire 
Natural Gas Co.. 83 F.2d 248, 64 
AL.R. 1229. 


Fla.—Fraser v. Cohen, 31 So.2d 463, 
159 Fla. 253. 

Pa.—^Metzger v. Cruikshank, 67 A2d 
708, 162 Pa.Super. 280. 

58 C.J. p 1036 note 32. 

Exclusive contract 
In seller's suit, specifically enforc¬ 
ing contracts whereby buyers or les¬ 
sees of equipment agreed to use 
seller's products exclusively was 
proper.—Wisconsin Creameries v. 
.hcboygan Dairy Products Co., 243 
1 N.W. 498, 208 Wis. 444. 

Going busineBS 

Where sale of personal property is 
incidental to sale of a going business, 
equity may afford relief; provision 
in contract for sale of going business 
which obligated seller to repurchase 
part of business assets for a fixed 
sum at buyer’s option could not be 
denied specific performance because 
it Involved transfer of personal prop¬ 
erty not of a unique character or 
value.—Wolbert v. Rief, Md., 71 A2d 
761. 

Output of oU wells 
Where refinery of asphalt company 
was designed to refine oil from oil 
company's wells which was of a 
heavy gravity and high sulphur con¬ 
tent, refinery was located close to the 
wells and connected by direct pipe 
line with them, and if a.nother 
source of oil should be'available to 
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purdiaser^® or seller.^® Some statutes authorize 
specific performance of contracts for the sale of 
personal property,®® but even where there is such 
a statute the ordinary field for such relief is limited 
to matters relating to realty.®^ Adoption of the 
Uniform Sales Act, which authorizes specific per¬ 
formance in the discretion of the court, exemplifies 
a tenden<y to liberalize the requirements for specific 
performance of contracts to sell or transfer per¬ 
sonal property.®® 

Co-operative marketing contracts. Formerly, the 
remedy of specific performance of a contract be¬ 
tween a co-operative marketing corporation and a 
member thereof was denied on the ground of lack 
of mutuality of remedy,®® which lack of mutuality 
was occasioned by the fact that the contract neces¬ 
sarily requires continuous acts and supervision.®^ 
However, under statutes expressly directed to re¬ 


move the injustice, providing that specific per¬ 
formance is available to such corporations, thi» 
objection no longer prevails,®® there being no llack 
of mutuality of remedies since the grower’s action 
at law for damages against a co-operative organiza^ 
tion would be inadequate.®® Aside from such stat¬ 
utory availability, where the contract itself pro¬ 
vides for specific performance, the relief will be 
granted.®^ Further, it has been held that such 
contracts will be specifically enforced,®® since the 
nature of the corporation’s business is such that 
damages will not afford an adequate remedy.®® 

Where plaintiff has put his price on article. 
Where the party who seeks to recover a chattel of 
such a character that a court of equity would ordi¬ 
narily decree its delivery to him has himself set a 
price on it in dealings with another, the ground of 
equity jurisdiction fails.®® 


asphalt company it would be put to 
great expense to obtain and use such 
other oil, court properly ordered spe- 
cUlc performance of contract for sale 
of output of wells.—£11 Rio Oils, 
Canada, Liimlted v. Pacific Coast As¬ 
phalt Co., 218 P.2d 1, 95 CalALPP.2d 
186, certiorari denied 71 S.Ct. 77, 840 
XT.S. 850, 95 L.Ed. 628. 

78. Mass.—^Mellen r. Berg, 55 NJ5l2d 
463, 816 Mass. 252. 

58 ax p 1086 note 80. 

Bzeroise of discretion 

The court, in exercising the sound 
discretion whl<fii it has to withhold 
the relief of specific performance of 
a contract, must act with Justice and 
fairness towards purchaser when it 
appears he has dealt openly and fair¬ 
ly with seller and has taken no ad¬ 
vantage of seller in concluding har- 
gain, especially where bargain was at 
time understood by, and satisfactory 
to, seller.—^Hildlnger v. Bishop, 8 
A.2d 813, 126 N.XE(i. 884. 

79. N.X—Atlantic Refining Co. v. 
Kelly, 151 A. 600, 107 N.J.B<i. 27— 
Law V. Smith, 59 A. 327, 68 N.XEa. 
81. 

ZCatnaUty of remedy 
Specific performance of contracts 
for the sale of chattels and things in 
action has been founded on the prin¬ 
ciple that, where the purchaser might 
obtain the remedy, the seller is like¬ 
wise entitled to it 

Mich.—Cole v. Cole Realty Co., 185 
ISr.W. 829, 169 Mich. 347. 

N.J.—^Toung V. Collier, 81 M.XBa. 
444. 

80i Ark.—^McCalUster v. Patton, 215 
S.W.2d 701, 214 Ark. 293. 

Mich.—Michigan Sugar Co. v. FaJ- 
kenhagen, 220 N.W. 760, 248 Mich. 
698 

58 cj. p 1086 note 38. I 


Purpose of statute 

Statute providing that, where sell¬ 
er has broken a contract to deliver 
specific or ascertained goods, court 
may direct that contract shall be 
performed specifically, without giv¬ 
ing seller option of retaining goods 
on payment of damages, is Intended 
to enlarge power of court to grant 
spedfio performance of contracts in¬ 
volving sale of personalty, and to 
make remedy available where action 
for damages would be a manifestly 
deficient remedy.—Pittenger Equip¬ 
ment C6. V. Timber Structures, 217 
P.2d 770, 189 Or. 1. 

Sales Act 

(1) Under the Uniform Sales Act 
providing that a court of equity may, 
if it thinks fit, direct specific per¬ 
formance of a contract to deliver 
specific or ascertained goods, court of 
equity will not grant specific per¬ 
formance if a law action for damages 
affords an adequate remedy to buy¬ 
er.—^McCalllster v. Patton, 215 S.W. 
2d 701, 214 Ark. 293. 

(2) Provision of the Sales Act that 
a court can grant specific perform¬ 
ance where a seller has broken a con¬ 
tract to deliver specific or ascertained 
goods is a mere restatement of the 
equity rule that a court may in the 
Jurisdictional sense grant specific 
performance in the situation de¬ 
scribed in the provision of the act, 
and therefore the rule that the rem¬ 
edy at law must be inadequate before 
specific performance will be granted 
applies.—Welch v. Chippewa Sales 
Co., 81 N.W.2d 170, 252 Wis. 166. 

81. Mich.—Toles v. Duplex Power 

Car Co., 168 N.W. 495, 202 Mich. 

224. 


82. Cal.—^Bomberger v. McKelvey,. 
220 P.2d 729, 85 Cal.2d 607. 

88. Cal.—Poultry Producers v. Bar- 
low, 208 P. 93. 189 Cal. 278. 

58 C.J. p 1035 note 5. 

84. Cal.—Poultry Producers v. Bar- 
low, supra. 

88. Colo.—Monte Vista Potato Grow¬ 
ers’ Co-op, Ass’nr 260 P. 1080, 82* 
Colo. 428. 

N.a—^Tobacco Growers’ Co-op. Ass’n . 
V. Li. Etarvey & Son Co., 127 S.E. 
545, 189 N.a 494. 

58 ax p 1035 note 8. 

Btatutes held valid 

Cal.—Colma Vegetable Ass’n v. Bo- 
nettl, 267 P. 172, 91 Cal.App. 103. 

Pla.—^Lee v. Clearwater Growers’" 
Ass’n, 111 So. 722, 93 Fla. 214. 

Prior oontraets 

Act creating remedy of specific- 
performance against co-operative 
marketing association members ap¬ 
plies to prior, as well as future, con¬ 
tracts.—Colma Vegetable Ass'n v. 
Bonetti, 267 P. 172, 91 Cal.App. 108. 

86. Tex.—Texas Farm Bureau Cot¬ 
ton Assoc. V. Stovall, 253 S.W. 1101, 
113 Tex. 273. 

58 ax p 1035 note 9. 

87. Cal.—Colma Vegetable Assoc, v. 
Bonetti, 267 P. 172, 91 Cal.App. 103. 

58 C.X p 1035 note 11. 

88. N.EL—^Manchester Dairy System 
V. Hayward, 132 a. 12, 82 N.H. 193. 

58 C.X p 1035 note 12. 

89. N.H.—Manchester Dairy System 
V. Hayward, supra. 

58 C.X p 1035 note 13. 

90. Mo.—^Kocurek v. Matychowiak,. 
App.. 185 S.W. 740. 

58 C.X p 1036 note 34, 
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§ 67. -Where Specific Thing Is Desired; 

Copyrights, Patent Rights, Trade- 

Marks, Etc. 

a. In general 

b. Chattels having sentimental value 

c. Unique or rare chattels 

d. Documents 

e. Liquor licenses 

f. Patent rights 

a. Id. General 

Where the specific chattel contracted for can not 
be duplicated and the plaintiff would not be adequately 
compensated for his loss by an award of m'oney dam¬ 
ages, specific performance may be decreed. 

Where the specific thing contracted for is desired 
by plaintiff, if it cannot be duplicated, and if his 
reason for desiring it or the other circumstances 
of the case are such that money damages would not 
be an adequate compensation to him for its loss, 
equity will decree its delivery to him.®l The legal 
remedies of replevin®^ detinue,®^ and trover®^ are 
subject to defects of procedure which prevent the 
successful plaintiff from invariably recovering pos¬ 
session of the chattel. Under some statutory pro¬ 
visions specific performance of contracts for the 
sale of specific personalty may be had.^^ 

Vessels and other water craft. Since ships have 
been held to be a special kind of personal property 
contracts for the sale of vessels and other water 


craft may be specifically enforced,®® as, likewise,, 
may a contract for the exchange of a launch and 

realty.®^ 

b. Chattels Having Sentimental Valne 

Specific performance may be decreed as to chattels¬ 
having a special sentimental value to the owner. 

Specific performance may be decreed as to con¬ 
tracts concerning chattels having a special value 
to the owner because of his sentimental interest 
therein.®® 

Recovery of slaves. When slavery was permitted* 
and recovery of a slave was desired, there was a 
conflict as to the availability of specific performance 
therefor.®® In some jurisdictions under the doctrine 
of pretium affectionis recovery in specie was permit¬ 
ted as a matter of course,^ imless the slaves were 
treated by the owner as merchandise and of value 
only as such,^ or where the remedy was sought 
merely as accommodation to another slave.® In 
other jurisdictions recovery was not permitted^ on 
the groimd that neither from the nature of the 
contract nor from the peculiar character of the 
subject matter did it appear that there was no ad¬ 
equate legal remedy.® 

a Unique or Bare Ohattels 

Agreements as to unique or unusually rare chattels 
have been specifically enforced. 

Where the contract relates to chattels of such 
imusual rarity® or the contract relates to chattels of 


81. n.S. —Shanks *Vlllas:e Committee 
Affalnst Rent Increases v. Cary, C. 
A.N.T., 197 F.2d 212—Campbell 

Soup Co. v. Wentz, CA.Pa., 172 
F.2d 80. 

Mich.—Oreland Equipment Co. v. 
Copco Steel & Engrlneerlngr Corp., 

16 N.W.2d 646, 810 Mich. 6. 

K.Y. —Titus y. Empire Mink Corp., 

17 N.Y.S.2d 909. 

Or.—^Plttengrer Equipment Co. v. Tim¬ 
ber Structures, 217 F.2d 770, 189 
Or. 1. 

Pa.—Shaw v. Omellan, Com.Pl., 30 
Brie Co. 41—Kllker v. Frackvllle 
Seweradre Co., Com.Pl., 9 SclLReg. 
189. 

68 aj. p 1036 note 35. 

88. Md.—Grougrh v. Crane, 8 Md.Ch. 
119. 

N.Y. —^Tltus V. Empire Mink Corp., 
17 •N.Y.S.2d 909. 

Pa.—Beasley v. Allyn, 16 Phila. 97. 

83. Pa.—^Beaaley v. Allyn, supra. 

84. Md.—Gougrh v. Crane, 8 Md.Ch. 
119. 

Pa.—Beasley y. Allyn, 16 Phila. 97. 
88. Mich.—Oreland Equipment Co. 
y. Copco Steel & Enfflneerln^r 
Corp., 16 N.W.2d 646, 810 Mich. 6. 
68 C.Jr. p 1087 note 39. 


96. N.Y.—^Menler y. Donald, 165 N. 
Y.S. 60, 98 Mlsc. 684. 

97. N.J.—Hurd y. Groch, Ch., 61 A. 
278. 

98. Cal.—^Wehen y. Lund^aard, 107 
P.2d 491, 41 Cal.App.2d 610. 

Wis.—Welch y. Chippewa Sales Co., 
81 N.W.2d 170, 262 Wis. 166. 

68 C.J. p 1087 note 40. 

99. Miss.—^Murphy y. Clark, 9 Miss. 
221 

68 C.J. P 1037 note 41. 

1. Miss.—Hull V. Clark, 22 Miss. 187 
—Butler y. Hicks, 19 Miss. 78. 

68 C.J. p 1037 note 43. 

2. Miss.—^Murphy y. dark, 9 Miss. 
221 

68 C.i. p 1037 note 44. 

3. S.C.—Skiine y. Walker, 24 S.C. 
Eq. 262. 

4. Ala.—Savery y. Spence, 18 Ala. 
561. 

58 C.J. p 1037 note 46. 

6. Ala.—Savery y. Spence, supra. 
G€l—^D udley y. Mallery, 4 Ga. 62. 

6. Ala.—Downing y. Williams, 191 
So. 221, 238 Ala. 661. 

Cal.—Wehen v, Lundgaard, 107 P.2d 
491, 41 Cal.App.2d 610. 
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N.Y.—Chabert v. Robert & Co., 76 
N.Y.S.2d 400, 273 App.Div. 237. 

Wis.—^Welch v. Chippewa Sales Co.. 

31 N.W.2d 170, 262 Wis. 166. 

68 C.J. p 1037 note 49. 

Irreplaceable item used in manufao- 
tore 

Plaintiff was entitled to specific 
performance of agreement by defend¬ 
ant to return personal property con¬ 
sisting of containers filled with ir¬ 
replaceable oil of unique quality and 
unascertainable value, used in man¬ 
ufacture of perfume and received for 
safekeeping. In order to avoid irre¬ 
parable loss, since legal remedy of 
replevin was Inadequate to insure 
return of the particular articles 
should they not be found within the 
county.—Chabert v. Robert & Co., 76 
N.Y.S.2d 400, 273 App.Div. 237. 

Evldeaoe of monetary value 

Complainants in suit for specific 
performance of contract involving 
personalty did not, by seeking reduc¬ 
tion of sum due for storage on 
ground of defendants* conversion and 
use of part of the goods, demon¬ 
strate that the goods had a monetary 
value so as to preclude specific per- 
I fomuince with respect to articles 
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such unusual distinction^ that damages would not 
be an adequate compensation, specific perform¬ 
ance will be decreed. However, even in the case 
of a chattel of special and unique nature, specific 
performance cannot be had where the pecuniary- 
value of the chattel can be ascertained.^ 

d. Documents 

Where documents are of such peculiar nature that 
legal remedies are inadequate, specific performance of 
contracts to compel delivery will be decreed. 

Where documents are of such peculiar nature that 
legal remedies are inadequate, specific perform¬ 
ance of contracts so as to compel delivery will be 
decreed.® Thus, specific performance, in such case, 
of contracts as to deeds,including deeds deposited 
in escrow where the conditions have been ful- 
filled,^! muniments of title,promissory notes,^® 


including notes deposited in escrow,!^ bonds, mort¬ 
gages, and stocks,15 bill of sale,!® documents valu¬ 
able in establishing heirship,!^ benefit insurance 
certificates,!® letters,!® and personal chattels of 
peculiar value in business^® may be granted. Con¬ 
versely, where documents are desired and there is 
an adequate remedy at law, specific performance 
will not be granted.®! 

e. liquor Liceiises 

Except where declared to be against public r^llcy, 
contracts for transfer, sale, or assignment of liquor 
licenses have been specifically enforced. 

In some jurisdictions a contract to transfer, sell, 
or assign a liquor license will be specifically en¬ 
forced,®® since its value cannot be accurately de¬ 
termined in an action at law.®® In other jurisdic¬ 
tions, however, specific performance of such con¬ 
tracts has been denied as against public policy.®^ 


which were Incapable of replacement. 
—^Downing v. Williams, 191 So. 221, 
238 Ala. 551. 

7. Wis.—Welch V. Chippewa Sales 
Co.. 31 N.W.2d 170, 262 Wia 166. 

8. Idaho.—^Bowman v. Adams, 261 P. 
679, 45 Idaho 217. 

N.T.—Coipns Juris cited la Trustees 
of Columbia University in City of 
New Tork v. Mortgagee Investors 
Corp., 89 N.T.S.2d 324, 328, 196 
Misc. 92. 

9. Ala.—General Securities Corpora¬ 
tion V. Welton, 136 So. 829, 223 
Ala. 299. 

10. Colo.—Wllliajus V. Carpenter, 24 
P. 668, 14 Colo. 477. 

Idaho.—^Robbins v. Porter, 88 P. 86, 
12 Idaho 738. 

11. N.T.—Stanton v. Miller, 65 Barb. 
58, 1 Thomps. & C. 23, reversed on 
other grounds 68 N.Y. 192. 

Pa.—Appeal of Baum, 4 A. 461, 113 
Pa. 68. 

12. Ala.—General Securities Corpo¬ 
ration V. Welton, 185 So. 829, 223 
Ala. 299. 

13. Pla.—^Prank R Wood Co. v. 
Charles Broadway Rouss, Inc., 147 
So. 855, 110 Fla. 16. 

58 C.J. p 1037 note 61. 

14. N.J.—Fred v. Fred, Ch., 50 A. 
776. 

15. N.J.—Schrafft v. Wolters, 48 A. 
782, 61 N.J.Eq. 467. 

16. N.J.—Gaub v. Mosher, 129 A, 

253, 3 N.J.M1SC. 605. I 

17. N.J.—^Pattison v. Sklllman, 84 
N.J.Bq. 344. 

18. Or.—Brett v. Wamlck, 76 P. 
1061, 44 Or. 611, 102 Ain.S.R 639. 

19. Fa.—^Dock v. Dock, 86 A 411, 
180 Pa. 14, 67 Am.S.R. 617. 

20. Pa.—McGowln v. Remington, 12 
Pa. 56, 61 Am.D. 684. 


21. N.J.—^Fltzsimons v. Irwin Realty 
Co.. 174 A 717, 116 N.J.Eq. 676. 

N.T.—^Trustees of Columbia Univer¬ 
sity In City of New Tork v. Mort¬ 
gagee Investors Corp., 89 N.Y.S.2d 
324, 196 Mlsc. 92. 

68 C.J. p 1088 note 73. 

Deed held in escrow 
Petition could not be maintained as 
proceeding to recover possession of 
deed held in escrow since plalntifC 
had adequate remedy at law to pro¬ 
ceed for recovery of possession of 
deed.—Spence v. Brown, 82 S.E.2d 
297, 198 Ga. 666. 

22. Fla.—House v. Cotton, 52 So.2d 
340. 

Mich.—Caughey v. Ames, 24 N.W. 

2d 521, 316 Mich. 643. 

Mont—^Brubaker v. D’Orazl, 179 P.2d 
638, 120 Mont 22. 

-Pa.—^Rekas v. Dopkarich, 66 A2d 230, 
362 PA 292—Pichler v. ISnavely, 79 
A2d 227, 866 Pa 668—PavUck v. 
Zellermeyer, 69 A2d 92, 369 Pa. 
278—Cochrane v. Szpakowskl, 49 
A2d 692, 355 Pa 867—Doyle v. 
Rodgers, CoulPL, 33 Erie Co. 234— 
Volosin V. Letchko, Com.Pl., 89 Luz. 
Leg.Reg. 349. 

Effect of statute 

Where plaintiffs’ right to have the 
application made by the defendant 
to transfer a liquor license had ac¬ 
crued prior to the effective date of 
the amendment to the Alcoholic Bev¬ 
erage Control Act making the reser¬ 
vation of an interest In a liquor li¬ 
cense (illegal and unenforceable, there 
was no need that the provisions of 
the amendment be complied with be¬ 
fore the court could order specific 
performance of the transfer of the 
liquor license.—Campbell v. Bauer, 
232 P.2d 690, 104 Cal.App.2d 740. 
Beasslgnment 

A tenant’s covenant to reassign to 
landlord on termination of lease 
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liquor license issued to address of 
premises covered by lease is en¬ 
forceable by landlord, where the ten¬ 
ant shortly before the expiration of 
the lease applied to the state bever¬ 
age department for a transfer of the 
liquor license to a new location.— 
House V. Cotton, FlA, 62 So.2d 340. 
Effect of death of defendant 
Where in suit to enforce specific 
performance of a written contract for 
the sale of fixtures, stock in tradA 
and goodwill of restaurant with a liq¬ 
uor license, defendant died and his 
executors were substituted as defend¬ 
ants, decree of specific performance 
was correctly entere(L—^Pavllck v. 
Zellermeyer, 69 A2d 92, 359 Pa 278. 

23. Pa.—^Pichler v. Snavely, 79 A.2d 
227, 366 Pa. 668—Cochrane v. Szpa- 
kowski, 49 A2d 692, 356 Pa 357. 

I S l ninar premises and business unob¬ 
tainable 

A contract for the sale of a res¬ 
taurant and retail liquor business 
would be specifically enforced where 
a similar restaurant and business 
could not be purchased in the market 
and therefore could not be reproduced 
by money damages.—Cochrane v. 
Szpakowskl, suprA 

34. N.J.—^Rawlins v. Trevethan, 50 
A2d 862, 139 N.J.Eq. 226—^Novack 
V. Krauz, 47 A2d 686, 138 N.J.Eq. 
241—Walsh V. Bradley, 190 A 88, 
121 N.J.Ea. 369. 

Reason for mle 

Specific performance does not lie 
to compel the holder of a license to 
sell (Intoxicating liquors to join in 
a transfer of license by reason of a 
contract agreeing to do so, since such 
enforcement would enforce a control 
over the license by person other than 
licensee which is contrary to public 
policy.—^Novack v. Krauz, 47 A2d 
686, 138 N.J.Eq. 241. 
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f . Patent SigMs 

Where the remedy le otherwise proper, specific per- 
formance will lie to enforce contracto Involving patents 
and patent rights. 

It is well established that an agreement to as- 
sign26 or reassign^® a patent right will be specifical¬ 
ly enforced, and likewise, that an agreement to as¬ 
sign an interest therein may be specifically en- 
forced.27 The grounds of the jurisdiction are that 
a patent is in its very nature a unique thing which 
money compensation would not enable the plaintiff 
to duplicate and that damages for breach of 
the contract are difficult to estimate.22 Moreover, 
specific performance has been decreed as to other 


agreements relating to patents, as an agreement to 
make application to obtain a foreign patent and to 
assign the patent when obtained,^® to assign a right 
to obtain a patent,®! to assign an interest in a 
patent when obtained,®® to convey future inventions 
relating to the device of the patent or to improve¬ 
ments thereon,®® to give an employer property in 
inventions and patents thereon,®^ to refrain from 
manufacturing and selling infringing articles,®® to 
grant a license,®® to grant an exclusive license to 
sell patented articles,®*^ to renew a license to use a 
patented article,®® and as to a license to use patented 
machines in a specified business®® or in manufactur- 


BaassisrximeiLt 

A lessor was not entitled to specific 
performance of provision of lease 
that, as additional consideration for 
leasing: the property and lessor’s 
transfer of liquor license to lessee, 
lessee agreed not to apply for remov¬ 
al or transfer of liquor license off 
leased premises, and that If lease was 
renewed, to transfer the liquor li¬ 
cense back to lessor or his designee. 
—^Rawlins v. Trevethan, 50 A2d 862, 
139 N.J.Eq. 226. 

as. U.S.—^Blum V. a I. R., aA.8, 183 
F.2d 281—^Marshall v. Colgate- 
Palmollve-Peet Co., CADel., 176 P. 
2d 216—Ei. P. Drew & Co. v. Rein- 
hard, O.A.N.Y., 170 P.2d 679-—Gas 
Tool Patents Corp. v. Mould, C.C.A 
Wls., 138 P,2d 815. 

CaJ.—Hercules Glue Co. v. Llttooy, 
76 P.2d 700, 26 Cal.App.2d 182. 
Ohio.—^Roos V. H. W. Roos Co., App., 
31 N.E.2d 119, appeal dismissed 33 
N.E.2d 842, 138 Ohio St 164. 

68 C.J. p 1038 note 75. 

Statutory prerequisites to sale 

(1) Purchasers of patent rights 
under oral agreement were not pre¬ 
cluded from bringing action for spe¬ 
cific performance of agreement 
against holder of patent merely be¬ 
cause the holder had not complied 
with statute relating to sale of pat¬ 
ent rights, requiring filing of letters 
of patent duly authenticated at time 
oral agreement was made.—Hazen v. 
Garey, 212 P.2d 288, 168 Ran. 349. 

(2) Under statutes requiring filing 
of letters of patent duly authenti¬ 
cated as a prerequisite for the sale 
of patent rights and permitting in¬ 
jured person to recover damages in 
a civil action for violation thereof, 
purchasers of exclusive right to man¬ 
ufacture and sell a patented farm im¬ 
plement were not barred from main¬ 
taining action for specific perform¬ 
ance of contract on ground that stat¬ 
ute limited patent holder’s liability to 
damages.—OSazen v. Garey, supra. 

S6. Me.—Telegraphone Corp. v. Ca¬ 
nadian Telegraphone Co., 69 A. 767, 
103 Me. 444. 


N.T.—^Maughan v, Parkes Sewing 
Mach. Co., 74 N.T.S. 689, 69 App. 
Dlv. 609. 

27. Ark.—Blackmer v. Stone, 11 S.W. 
693. 51 Ark. 489. 

68 C.J. p 1038 note 77. 

28. U.S.—Conway v. White, C.C.A. 
Conn., 9 F.2d 863. 

68 C.J. p 1038 note 78. 

29. U. S.—Conway v. White, supra. 

58 C.J. p 1038 note 79. 

30. Mass.—^Adams v. Messlnger, 17 
N.E. 491, 147 Mass. 185, 9 Am.&R. 
679. 

31. D.C.—^Runstetler v. Atkinson, 11 
D.C. 382. 

32. U.S.—^U. S. V. Dubilier Condenser 
Corporation, Del., 53 S.Ct 564, 289 

U. S. 178, 77 D.Ed. 1114, 85 AD.R. 
1488, amended 53 S.Ct. 687, 289 U. 
S. 706, 77 L.Ed. 1462. 

Tenn.—^McRae v. Smart, 114 S.W. 
729, 120 Tenn. 413. 

33. U.S.—Conway v. White, C.(1A. 
Conn., 9 F.2d 863. 

58 C.J. p 1038 note 83. 

34. U.S.—^Patent & Xiicensing Corp. 

V. Olsen, C.AN.Y., 188 P.2d 622— 
New Jersey Zinc Co. v. Singmas- 
ter, D.C.N.Y., 4 F.Supp. 967, modi¬ 
fied on other grounds, C.C.A, 71 P. 
2d 277, certiorari denied Singmas- 
ter V. New Jersey Zinc Co., 55 S.Ct. 
106, 293 U.S. 691, 79 L.Ed. 686. 

CaL—^Hercules Glue Co. v, Llttooy, 76 
P.2d 700, 25 Cal.App.2d 182. 

68 C.J. p 1038 note 84. 

Employer’s successor was entitled 
to specific perfoimauce of employee’s 
agreement to transfer invention.— 
Conway v. White, C.C.AConn., 9 P.2d 
863. 

Implied contract 

Where one is specially employed 
to discover and develop a spedflc in¬ 
vention, using facilities and materi¬ 
als of employer, and invention is ul¬ 
timately perfected at expense of em¬ 
ployer, in equity and good conscience 
invention becomes property of em¬ 
ployer, and there is implied contract 
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on part of employee to assign the 
patent or patent rights to employer, 
and employee can be compelled to do 
so by specific performance.—Velsicol 
Corp. V. Hyman, 87 N.E.2d 35, 338 
llLApp. 62, reversed on other grounds 
90 N.B.2d 717, 405 Ill. 362, certio¬ 
rari denied 70 S.Ct. 1002, 339 U.S. 966, 
94 L.Ed. 1374. 

ECattars for consideration 
In determining whether equity will 
grant specific performance of con¬ 
tract requiring employee to assign 
to employer all applications for pat¬ 
ents for certain contraceptive de¬ 
vices, neither religious beliefs nor 
sociological views will be given any 
weight—^Lanteen Laboratories v. 
Clark, 13 N.B.2d 678, 294 Ill.App. 81. 
Nonuser during employment 
An employer was entitled to en¬ 
force specific performance of contract 
whereby employee, in consideration 
of salary and commission on total 
sales, agreed to devote his entire 
time and knowledge to employer's 
work and assign patents invented 
during the term of employment with 
respect to patents on formula invent¬ 
ed near end of employment term, 
even though formula was not market¬ 
ed during life of contract so as to re¬ 
sult dn additional compensation to 
employee.—^Hercules Glue Co. v. Llt¬ 
tooy, 76 P.2d 700, 25 Cal.App.2d 182. 

85. U.S.—American Box Mach. Co. 
V. Crossman, C.C.Mass., 67 P. 1021, 
modified on other grounds 61 F. 888, 
10 aCJL 146. 

86. U.S.—^Bljur Motor Lighting Co. 
V. Eclipse Mach. Co., N.Y., 243 P. 
600, 156 C.C.A 298. 

37. U.S.—^Ball, etc., Fastener Co. v. 
Ball Glove Fastening Co., Mass., 
58 P. 818, 7 C.C.A 498. 

38. N.J.—Domestic Tel., etc., Co. v. 
Metropolitan Tel., etc., Co., 39 N.J. 
Eq. 160, affirmed 40 N.J.Eq. 287. 

39. U.S.—Eearns-Gorsuch Bottle Co. 
V. Hart-Pord-Pairmont Co., D.C.N. 
Y., 1 F.2d 318. 

N.J.—^Macon Klnlttlng Co. v. Leices¬ 
ter Mills Co., 65 A 401, 65 N.J.Eq. 
138. 
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ing certain machines.^® 

On the other hand, specific performance will not 
be g^ranted where the remedy at law is adequate.^^ 
Hence, an agreement by a licensee to account for 
royalties as to the patented articles and to permit 
inspection of his books cannot be specifically en- 
forced,^2 since damages in an action at law form 
an adequate remedy and, by reason of statute, pro- 
-duction of the books may be had in an action at 
law;^® nor will specific performance be granted 
as to a restrictive covenant in a license contract that 
no apparatus would be sold under rights reserved 
by the licensor except on written agreement by the 
purchaser or lessee that it will not be used in com¬ 
mercial field, where the apparatus was being sold 
•only in noncommercial fields.^^ Specific perform¬ 
ance of such an agreement will, moreover, be re¬ 
fused where the patent is void^S or worthless.^® An 
assignment of a patent on broad lines, pending at 
the time of an agreement to assign a patent on nar- 

■40, U.S.—Indiana Mfg:. Co. v. Nichols 
& Shepard Co.. aC.Mlch., 190 F. 679. 

-41. IlL—Anderson v. Olsen, 59 N.B. 

239. 188 UL 602. 

45. U.S.—^Brewster v. Tnthill Spring 
Co.. CLC-HL. 24 F. 769. 

•48. U.S.—^Brewster v. TntMll Spring 
Co., supra. 

•44L N.J.—Hadio Corp. v. De Forest 
Badio Tel., etc^ Co., 127 A. 678, 

97 N.JJE3(L 87. 

46. U.S.—^Kennedy v. Hazelton, Ill., 

9 S.Ct. 202, 128 U.S. 667, 32 L..Ed. 

576. 

58 C.J. p 1039 note 98. 

46. HI.—^Landon-Sharp Mach. Ca v. 

Franhenberg, 190 ULApp. 618. 

47. U.S.—American Steel Foundries 
▼. Laughlin. aCLAni., 30 F.2d 139. 

4a TCan.—^Heidner v. Hewitt Chevro¬ 
let Co., 199 P.2d 481, 166 Kan. 11. 

My.—Coii^ Juris quoted In Talaminl 

V. Rosa, 77 S.W.2d 627, 631, 257 Ky. 

228. 

Mass.—^Poltorak v. Jackson Chevrolet 
Co., 79 N.E.2d 285. 822 Mass. 699. 

Mass.—Oreland Equipment Co. v. Cop¬ 
co Steel & Engineering Corp., 16 N. 

W. 2d 646. 810 Mich. 6. 

Mo.—Corpus Juris died la Boevlng 

V. Vandover, 218 S.W.2d 176, 178, 

240 Mo.App. 117. 

N*.T.—Prillk v. Goodman, 111 N.Y.S. 

2d 916. 

Pa.—Cochrane v. Szpakowskl, 49 A2d 
692, 866 Pa. 857. 

Wyo.—Corpus Juris quoted la Takar 
hashl V. Pepper Tank & Contract¬ 
ing Co., 131 P.2d 839, 847, 68 Wyo. 

330. 

68 C.J. p 1089 note 99. 

49. Mo.—Boevlng v. Vandover, 218 S. 

W.2d 176, 240 Mo.App. 117. 

Ohio.—De Moss r. Conart Motor 


row lines, will not be decreed on the ground of 
fraud in withholding information as to the first 
application.^^ 

§ 68. -Where Similar Articles Cannot 

Readily Be Obtained Elsewhere 

» 

A contract for the sale and delivery of articles In¬ 
dispensable In specie to the party asking relief, and 
unobtainable elsewhere except at considerable expense, 
trouble, or loss which cannot be estimated In advance 
may be specifically enforced. 

A contract for the sale and delivery of articles 
indispensable in specie to the party asking relief, 
and unobtainable elsewhere except at considerable 
expense, trouble, or loss which cannot be estimated 
in advance, will be specifically enforced.^® The 
right to specific performance of contracts for sale 
of motor vehicles in short supply due to economic 
or industrial difficulties has been affirmed^® and 
denied.50 

and the fact that buyer had right 
to cancel purchase In which event 
seller could keep deposit, and that 
if the seller refused delivery, the 
buyer could cancel the order and sell¬ 
er was then required to return the 
deposit, did not defeat the buyer’s 
right to obtain specific performance 
of the contract where buyer was will¬ 
ing to perform.—^De Moss v. Conart 
Motor Sales, Com.Pl., 72 N.E.2d 168, 
afilrmed 78 N.E.2d 676, 149 Ohio St 
299. 

sa Ark.—^McCalUster v. Patton, 216 
S.W.2d 701, 214 Ark. 293. 

N.J.—^Elirsch v. Zubalsky, 4‘9 A2d 
773, 139 N.J.Bq. 22. 

N.Y.—Cohen v. Rosenstock Motors, 66 
N.Y.S.2d 481, 188 Misc. 426. 

Okl.—^Fortner v. Wilson, 216 P.2d 
299, 202 OkL 663. 

Pa.—^Hysock v. Palermo, 67 Pa.Dlst 
& Co. 263, 42 SchJLeg.Rec. 131— 
Hallobaugh v. Longnecker Motor 
Sales. 68 Pa.Dist & Co. 129, 32 Erie 
Co. 130—^Kalman v. Thomton-Ful- 
ler CO., 62 Pa.Dlst & Co. 397. 

Wls.—Welch V. Chippewa Sales Co., 
31 N.W.2d 170, 262'Wis. 166. 

Not ‘<niilque chattel” 

The difficulty of procuring an au¬ 
tomobile does not make automobile a 
‘^unique chattel” so as to require 
specific performance of contract for 
sale of automobile. 

N.J.—Kirsch v. Zubalsky, 49 A2d 778. 
189 N.J.Eq. 22. 

Okl.—^Fortner v. Wilson, 216 iP.2d 299, 
202 Okl. 568. 

‘^peoiflo or ascertained goods” 
Specific performance of contracts 
for sale of motor vehicles has been 
denied on the ground that statutory 
provisions for specific performance of 
contracts for sale of “specific or as¬ 
certained goods” do not apply. 


Sales, Com.Pl., 72 N.E.2d 168, af¬ 
firmed 78 N.E.2d 676, 149 Ohio St 
299. 

Unavailability on open market 

(1) Where customer made a de¬ 
posit with automobile dealer on price 
of new automobile and was given a 
preference in purchase of a new au¬ 
tomobile when his number on waiting 
list came up, and when such number 
in order of preference was reached, 
dealer called customer and showed 
him a new automobile, but dealer im¬ 
posed a condition which had not been 
previously mentioned, that customer 
must furnish a used automobile as a 
trade-in, and at such time such make 
of new automobile was not available 
on open market customer was en¬ 
titled to specific performance of con¬ 
tract of sale.—^HeJdner v, Hewitt 
Chevrolet Co., 199 P.2d 481, 166 Kan. 
11 . 

(2) Where automobile market was 
such that purchaser could not go on 
the open market and purchase a new 
automobile at regular price, and to 
obtain one he would be required to 
purchase in the black market and pay 
a bonus, purchaser did not have an 
adequate remedy at law for breach 
by dealer of oral contract to sell new 
automobile, and contract would be 
specifically enforced, if other neces¬ 
sary elements were present—^Boevlng 
V. Vandover, 218 S.W.2d 176, 240 Mo. 
App. 117. 

(3) Buyer was entitled to specific 
performance of contract for sale of 
a new automobile providing for de¬ 
livery “as soon as possible” where 
more than a reasonable time had 
elapsed when suit was instituted and 
buyer was without an adequate reme¬ 
dy at law due to the fact that new 
automobiles were difficult to obtain; 
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Convenience of location. The mere fact that the 
articles are more conveniently located for plaintiffs 
purposes than are other sources of supply does not 
afford a ground for the jurisdiction.^! 

§ 69. -Where Damages Cannot Be As¬ 

certained 

Specific performance may in a proper case be al¬ 
lowed where damages are not readily ascertainable. 

Where performance of a contract is to extend 
over a considerable period of time, specific per¬ 
formance of such contract will be granted where 
damages are difficult to estimate and establish 
but specific performance will be denied where plain¬ 
tiffs damages can easily be computed.53 

Sale of debt. Where the amount that can be 
realized against the debtor is conjectural, because 
of his insolvency or for other reasons, a contract 
to sell or purchase a debt is one which may be 
specifically enforced.^^ 

Delivery in installments. It has been said that 
a contract for the sale of articles, to be delivered 
in installments extending over a considerable time, 
will be specifically enforced on the principle that 


§§ 68-70 

there is no basis on which damages can be esti- 
matecL^s 

Annuities. An agreement to pay an annuity may 
be specifically enforced.^® 

§ 70. - Stocks and Bonds 

a. In general 

b. Effect of special circumstances 
a. In General 

As a general rule, specific performance of a contract 
concerning stock or bonds will not be decreed unless 
damages at law are clearly Incomplete and Inadequate; 
but, where Justice demands It, such a contract will be 
specifically enforced. 

Although it has been said that there is some con¬ 
flict among the authorities,5 7 as a general rule a 
bona fide contract for the sale of stock or other 
securities will be enforced in every case in which 
specific performance would be granted if the con¬ 
tract related to any other kind of personal prop- 
erty.58 Hence, specific performance of a contract 
concerning stock or bonds usually will not be de¬ 
creed unless damages at law are clearly incomplete 
and inadequate but where justice demands it, 
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N.T.—Gellls V. Falcon Buick Co., 76 
N.Y.S.2d 94, 191 Miac. 666—Good¬ 
man V. Henry Caplan, Inc., 65 N.Y. 
S.2d 576, 188 Mlsc. 242—Cohen v. 
Rosenstock Motors, 65 N.Y.S.2d 
481, 188 Mlsc. 426—^KaJlskl v. Grole 
Motors, 69 N.Y.S.2d 645. 

Pa-—^KaJman v. Thornton-Fuller Co., 
62 Pa-Dist & Co. 897. 

Other relief 

Where defendant contracted to pur¬ 
chase an automobile from manufac¬ 
turer, maklnsr a deposit, and defend¬ 
ant then sold to plaintiff his risrht to 
receive automobile on condition that 
plaintiff pay balance of purchase 
price, but defendant in violation of 
agreement took delivery of automo¬ 
bile, plaintiff was not entitled to spe¬ 
cific performance of agreement, but 
was entitled to Impress a construc¬ 
tive trust against defendant—^Maas 
V. Weltzman, 77 N.Y.S.2d 300, 191 
Misa 348, affirmed 80 N‘.Y.S.2d 729, 
274 App.Div. 766. 

61. Ala—Lewman v. Ogden, 42 So. 
102, 143 Ala 851, 6 AnmCas. 265. 

N.C.—^Paddock v. Davenport 12 S.R 
464, 107 N.C. 710. 

62. TJ.S.—^Tennllle v. Howden, Fla, 
177 P, 631. 101 C.C.A. 267. 

68 C.J. p 1039 note 2. 

63. Tex.—(Lione Star Salt Co. v. Tex¬ 
as Short Lino Ry. Co., 90 S.W. 868, 
99 Tex. 434, 3 L.R.A..N.S.. 828. 

68 C.J. p 1089 note 2. 

6A Md.—Gottschalk v. Stein, 18 A. 
625, 69 Md. 5L 

68 C.J. p 1040 note 7. I 
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56. U.S.—Morgan v. Patillo, aCA. 

Ma, 297 P. 140. 

58 ax p 1040 note 8. 

56. U.S.—Mutual Life Ina Co. v. 
Blair, C.aMo.. 180 P. 971. 

Pa—^Harris v. Parry, 64 A. 834, 215 
Pa 174. 

57. Colo.—Pnie V. Houghton, 6 Colo. 
318. 

Pa—Appeal of Goodwin Gas Stove, 
etc., Co., 12 A. 736, 117 Pa 614, 2 
Am.S.R. 696. 

58. Ala—^Boozer v. Blake, 17 So. 2d 
152, 245 Ala 389. 

N.X—^Martindell v. Fiduciary Coun¬ 
sel, 80 A.2d 281, 133 N.XEq. 408. 
N.Y.—Garret v. Bernstein, 24 N.Y.S. 

2d 902, 261 App.Div. 832. 

Pa—^Keller v. Roberts, ComuPl., 9 
SclLReg. 196. 

58 C.X p 1040 note 18. 

Contract to purchase 
A contract between close corpora¬ 
tion, its president and other stock¬ 
holders for purchase of president's 
shares of stock by the corporation 
after his death was not rendered un¬ 
enforceable against the corporation 
and other stockholders by president's 
transfer while living to the corpora¬ 
tion of some of his shares which in¬ 
cluded some shares acquired subse¬ 
quently to the contract in view of 
purpose to prevent stock from fall¬ 
ing into hands of strangers, with 
identity rather than quantity as gist 
of the contract—Commercial Nat 
Bank of Charlotte v. Charlotte Sup¬ 
ply Co., 88 S.E.2d 503, 226 N.C. 416. 
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Bifeot of imiform Sales Act 

The section of the Uniform Sales 
Act allowing a seller of goods which 
the buyer refuses to take to hold the 
goods as bailee and sue for the price 
does not deprive a court of equity of 
Jurisdiction of a suit for specific per¬ 
formance of a contract for the sale 
of personal property and stocks, 
brought by the vendor, since, where 
Jurisdiction is vested in a court of 
equity and a like Jurisdiction is con¬ 
ferred by statute on a court of law, 
the presumption is that Jurisdiction 
was designed to be concurrent and 
not exclusive unless the court of 
equity is prohibited or limited in its 
exercise by the language of the act. 
—^Peck V. Beacom, 272 IlLApp. 424. 

59. Fla.—Coxpiis Juris quoted in 
Baruch v. W. B. Haggerty, Inc., 188 
So. 797, 799, 187 Fla. 799. 

N.J.—^Blatt V. Boardwalk Securities 
Corporation, 176 A. 688, 114 N.X 
Law 477. 

N.Y.—^Bnfeld v. Diamond, 51 N.Y.S.2d 
113. 

Pa.—Williams v. Gardner, Com.PL, 
50 LackJur. 180. 

Utah.—Last Chance Ranch Co. v. 

EridESon, 25 P.2d 952, 82 Utah 476. 
Wash.—^Templeton v. Warner, 164 P. 

1081, 157 P. 458, 89 Wash. 684. 

58 C.X p 1040 note 14. 

Doctrine of mutuality 

(1) Statutory requirements that 
remedy at law be Inadequate have 
been held to prevent recognition of 
doctrine of mutuality of remedy. 
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such a contract will be specifically enforced.®® Fur¬ 
ther, where the securities possess peculiar and un¬ 
usual value, specific performance will be granted.®^ 
Where the contract concerns securities commonly 
bought and sold in the market,®^ the value of which 
is readily ascertainable,®® or which is fixed,®^ and 
they are readily obtainable,®® and there is no par¬ 
ticular reason why the remedy should be required,®® 
specific performance will not be decreed. The rule 
that specific performance of a contract to deliver 
property not in existence at the time the contract 
was made will not be granted does not apply to a 
contract for the sale of shares of stock to be is- 
sue<L®7 

Government securities. It is well settled that con¬ 
tracts concerning government securities will not be 
enforced specifically, since they are procurable in 


the market, and have a comparatively staple value.®* 

Repurchase or reconveyance. A stockholders' 
agreement that before one can sell his stock it 
must first be offered to the other shareholders or 
the company may be specifically enforced.®® An 
agreement of a corporate trustee, selling its own 
mortgage bonds to an estate, to repurchase such 
bonds when necessary has been held specifically 
enforceable.^® 

b. Effect of Special Gircuinstaxiices 

Where the contract Involves securities of a non- 
ascertalnable value, and which are n'ot readily procura¬ 
ble, or where special circumstances make a remedy at 
law inadequate, specific performance may be had. 

Where the securities have no market value,^! and 
their value is not fixed,*^® and cannot be readily as¬ 
certained,*^® and the securities cannot be readily ob- 


Del.—G. W. BaJcer Mach. Co. v. XJ. 
S. Fire Apparatus Co., 97 A. 613, 
11 Del.Ch. 886. 

NJBC—^Eckstedn v. Downlnsr, 9 A. 626, 
64 K.H. 248, 10 Am.S.R. 404. 

(2) However In some jurisdictions 
relief has been granted on the basis 
of mutuality of remedy In the cases 
of sales of stocks.—Cole v. Cole 
Healty Co., 185 N.W. 829. 169 Mich. 
847—58 C.J. p 1044 note 56. 
eo. l>el.—Shore v. Union Drug Co., 
156 A. 204, 18 Del.Ch. 74. 

Flcu—Corpus Jtixls quoted in Baruch 

V. W. B. Haggerty, Inc., 188 So. 797, 
799, 187 Fla. 799. 

Bl.—Criddle v. Vohlken, 16 NMM 
606, 296 I11.APP. 649. 

Md.—Young V. Cockman, 84 A.2d 428, 
182 Md. 246, 149 A.D.It. 1006. 

K.T.—Marwede v. Commercial Hotel, 
78 N.T.S.2d 488, 278 App.Div. 984— 
Oecosky v. Flint, 93 N.Y.S.2d 644. 
58 C.J. p 1040 note 16. 

Corporate honds 

Where damages at law would be 
inadequate, specific performance of 
a contract to purchase corporate 
bonds may be decreed. 

Neb.—Gk>odall v. Stauosheck, 269 N. 

W. 814, 181 Nob. 720. 

Pa.—Sunbury, etc, R. Co. v. Cooper, 
88 Pa. 278. 

61. Nev.—Nielsen v. Bebard, 188 P. 
984, 48 Nev. 274. 

68. U.S.—^Irving Trust Co. v. 
Deutsch, D.C.N.Y., 2 F.Supp. 971, 
modified on other grounds, C.C.A., 
78 F.2d 121, certiorari denied Bid¬ 
dle V. Irving Trust Co., 66 S.Ct. 406, 
294 U.S. 708, 79 KEd. 1243, rehear¬ 
ing denied 65 S.Ct 514, 294 U.S. 
738, 79 L.Ed. 1262, certiorari denied 
Deutsch V. Irving Trust Co., 55 S. 
Ct 406, 294 U.S. 708. 79 luEd. 1248, 
Hammond v. Irving Trust Co., 55 S. 
Ct 405, 294 U.S. 708, 79 KEd. 1243, 
Irving Trust Co. v. Mendes, 55 S. 
Ct 406, 294 U.S. 708, 79 Ii.Ed. 1243, 


and Bell v. Irving Trust Co., 55 S. 
Ct 406, 294 U.S. 709. 79 L.Ed. 1248. 
58 aj. p 1041 note 20. 

63. Minn.—Nason v. Barrett 168 N. 
W. 581, 140 Minn. 866. 

68 C.J. p 1041 note 21. 

64. Md.—Byan v. McLane, 46 A. 840, 
91 Md. 175, 80 Am.SJEt 488, 50 KB. 
A. 501. 

Mich.—Teles v. Duplex Power Co., 
168 N.W. 495, 202 Mich. 224. 

65. Minn.—Nason v. Barrett 168 N. 
W. 581, 140 Minn. 866. 

58 C.J. p 1041 note 28. 

66. Minn.—Nason v. Barrett su¬ 
pra. 

58 C.J. p 1041 note,24. 

67- Md.—Beed, etc. Products Corp. 
V. Bosenthal, 188 A. 665, 153 Md. 
501. 

58 C.J. p 1041 note 18. 

68. U.S.—^Rollins Inv. Co. v. George, 
C.aOr.. 48 F. 776. 

58 C. J. p 1048 note 84. 

69. Mass.—New England Trust Co. 
V. Spaulding, 38 N.E.2d 672, 310 
Masa 424. 

N.Y.—Oppenhelm Collins & Co. v. 
Belr, 64 N.Y.S.2d 19, 187 Mlsc 428. 
The Uniform Stock Transfer Act 
did not prevent a trust company from 
maintaining a suit against executors 
of a deceased stockholder’s estate for 
specific performance of restrictions 
relative to transfer of company’s 
stock.—^New England Trust Co. v. 
Spaulding, 88 N.E.2d 672, 810 Mass. 
424. 

70. N.J.—^Ames v. Bank of Nutley, 
178 A. 363, 118 N.J.Eq. 228, affirm¬ 
ed 188 A. 172, 119 N.J.Eq. 466. 

71. Fla.—^McCutcheon v. National 
Acceptance Corp., 197 So. 476, 143 
FI a* 663, 130 A.D.B. 91 5 -* C orpus 
Juris quoted in Baruch v. W. B. 
Haggerty, Inc, 188 So. 797, 799, 187 
Fla. 799. 


HI.—Arentsen v. Sherman Towel 
Service Corporation, 185 N.E. 822, 
852 ni. 827. 

Me.—^Tewksbury v. Noyes, 28 A.2d 
204, 188 Me 127. 

Minn.—Haglin v. Ashley, 4 N.W.2d 
109, 212 Minn. 445. 

N.Y.—Kane v. Harris, 81 N.Y.S.2d 
825. 

Pa.—Aldrich v. Geahry, 61 A.2d 848, 
860 Pa. 376. 

W.Va.—Hoge v. Pollard, 188 S.B. 867, 
118 W.Va. 111. 

58 C.J. p 1041 note 25. 

72. Fla.—Corpus Juris quoted in 
Baruch v. W. B. Haggerty, Inc, 
188 So. 797, 799, 137 Fla. 799. 

58 C.J. p 1041 note 26. 

73- Ala.—General Securities Corpo¬ 
ration V. Welton, 185 So. 329, 223 
Ala. 299. 

Cal.—^Korab^ v. Weaver Aircraft 
Corp., 149 P.2d 876, 65 Cal.App.2d 
82. 

Fla.—Corpus Juris quoted in Baruch 
V. W. B. Haggerty, Inc, 188 So. 
797, 799, 137 Fla. 799. 

Ky.—Talamini v. Rosa, 77 S.W.2d 627, 
257 Ky. 228. 

Minn.-Hagldn v. Ashley, 4 N.W.2d 
109, 212 Minn. 446. 

N.J.—^midlnger v. Bishop, 8 A.2d 818, 
126 N.J.Ea. 334. 

N.Y.—^Kane v. Harris, 81 N.Y.S.2d 
825. 

Pa.—Aldrich v. Geahry, 61 A.2d 848, 
360 Pa. 876. 

58 C.J. p 1041 note 27. 

Capital stock tax returns 
In employee’s action against presi¬ 
dent of closely held corporation to 
compel specific performance of a con¬ 
tract for sale of shares of capital 
stock, capital stock tax returns for 
prior years, introduced as evidence 
of stock value, were totally Insuffi¬ 
cient to form a basis for chancellor’s 
conclusion that value was readily 
ascertainable and consequently em- 
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tained otherwise,^4 or there is a particular reason 
why the remedy should be granted,76 specific per¬ 
formance may be granted. 

As giving control of corporation. Where the con¬ 
tract calls for the transfer of stock, so that its chief 
value is the control and influence given in the 
management of the corporation, this, in connection 
with the uncertain value of the stock, is a suflScient 
ground for specific performance but in some 
jurisdictions and under some circumstances the re¬ 
lief has been denied.77 


§§ 70-71 

§ 71 . -Where Contract Relates to Realty 

and Personalty 

A contract Involving both realty and personalty may 
be specifically enforced. 

Where part of an entire contract relates to per¬ 
sonal property, and the rest to a subject matter, 
such as land, over which the jurisdiction is ordi¬ 
narily exercised, specific performance may be had 
of the contract as a whole, including the clause 
relating to personal property but relief will be 
denied where the remedy at law is adequate.79 
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ployee's remedy at law waa adequate. 
—^Aldrich v. Geahry, 80 A.2d 69, 
867 Fa. 252. 

74. Fla.—McCutcheon v. National 
Acceptance Oorp., 197 So. 475, 143 
Flcu 668, 130 A.Ii.R. 915—Corpus 
Juris quoted lu Baruch v. W. B. 
Hagr&erty, Inc., 188 So. 797, 799, 137 
Fla. 799. 

BCy.—Talamlnl v. Rosa, 77 S.W.2d 627, 
257 Ky. 228. 

Mass.—^Nigro v. Conti, 66 N.F.2d 368, 
*319 Mass. 480. 165 A.L.R.2d 752— 
Legro v. Kelley, 42 N.B.2d 836, 
311 Mass. 674. 

Minn.—^Haglin v. Ashley, 4 N.W.2d 
109. 212 Minn. 445. 

N.H.—^Trefethen v. Amazeen, 71 A. 

2d 741, 96 N.H. 160. 

N.J.—Steinberg v. Kasdln, 17 A. 2d 
284, 128 N.J.Bq. 603—Hildinger v. 
Bishop, 8 A.2d 813, 126 N.J.Bq. 334. 
Ohio.—Goodlsson v. North American 
Securities Co., 178 N.B. 29, 40 Ohio 
App. 85—^Menke v. Gold Medal Oil 
Co., 30 Ohio N.P.,N.S„ 269, affirmed 
191 N.B. 472, 47 Ohio App. 180. 
flPa.—Aldrich v. Geahry, 61 A.2d 843, 
860 Pa. 376—^ECacker v. Price, 71 A. 
2d 861, 166 Pa.Super. 404—Williams 
V. Gardner, Com.Pl., 50 Liack.Jur. 
180. 

Tex.—^Berkman v. Levy, Clv.App., 129 
S.W.2d 397, error dismissed, judg¬ 
ment correct. 

68 aj. p 1042 note 28. 

Closed oorporatiou 

(1) Buyer was entitled to enforce 
contract for purchase of stock in 
closed corporation. 

Fla.—^Baruch v. W. B. Haggerty, Inc., 
188 So. 797. 137 Fla. 799. 

Pa.—^Aldrich v. Geahry, 80 A.2d 69, 
867 P€L 252. 

(2) Where president of small, clos¬ 
ed corporation agreed to sell shares 
of capital stock to employee for spec¬ 
ified sum down and remainder paid 
off by credit, as long as employee 
continued to work for company, pro¬ 
vided that, should employee leave, 
president would pay him amount paid 
in cash on such stock, plus accrued 
credits, parties did not Intend to vest 
in president right to terminate agree¬ 
ment by causing employee to be dis¬ 


missed without just cause, and em¬ 
ployee was not barred from enforce¬ 
ment by specific performance by rule 
that specific performance will not be 
decreed if contract may be abandoned 
at any time.—Aldrich v. Geahry, 80 
A2d 59, 867 Fa. 252. 

Bepuzohase 

Where corporation, organized for 
furtherance of co-operative plan to 
serve participating independent drug¬ 
gists* common trade Interests, of¬ 
fered to purchase druggist*s stock 
after termination of his membership 
in corporation, in accordance with 
clause in membership contract, at 
price which druggist paid therefor, 
but druggist refused to accept tender 
and transfer stock and stock was not 
obtainable on market, and druggist, 
although requested so to do, failed to 
remove signs and identifying charac¬ 
teristics of drug store plan from his 
store, defendant corporation was en¬ 
titled to specific performance.— 
Fleischer v. James Drug Stores, 72 
A2d 404, 7 N.J.Super. 629. 

Effect of prior option 

Court would not decree specific per¬ 
formance of a contract to sell shares 
of stock of uncertain value in real¬ 
ty corporation where vendor had pre¬ 
viously entered into option agreement 
with other parties whereby he had 
agreed not to sell shares for five 
years until he had first offered them 
to optionees at a price named him.— 
Hildinger v. Bishop, 8 A2d 813, 126 
N.J.Eq. 384. 

76. Fla.—Corpus Juris quoted in 
Baruch v. W. B. Haggerty, Inc., 
188 So. 797, 799, 187 Fla. 799. 

Ky.—^Talamlnl v. Rosa, 77 S.W.2d 
627, 267 Ky. 228. 

58 C.J. p 1042 note 29. 

76. N.H.—^Trefethen v. Amazeen, 71 
A2d 741, 96 N.H. 160. 

Pa.—^Hacker v. Price, 71 A2d 861, 
166 Pa.Super. 404. 

68 C.J. P 1043 note 30. 

Qnasi-pnbUc corporation 
Even if dairy company could be 
considered a quasi-public corporation, 
a contract for sale of stock in dairy 
company to buyers who were seeking 
to acquire a controlling interest 
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could be specifically enforced by buy¬ 
er.—^Armstrong v. Stlffier, 56 A2d 
808, 189 Md. 630, distinguishing Ryan 
V. McLane, 46 A. 840, 91 Md. 176, 80 
Am.S.R. 438, 60 L..R.A 501. 

77. Ga.—^Rimes v. Rimes, 111 SJB3. 
34, 162 Ga. 721, 22 AL.R. 1030. 

58 C.J. p 1043 note 31. 

78. Iowa.—^Utterback v. Stewart, 277 
N.W. 786, 224 Iowa 1136. 

M ich.—^Milner Hotels v. Ehrman, 11 
N.W.2d 914, 807 Mich. 347. 

Minn.—Gtoette v. Howe, 44 N.W.2d 
734, 232 Minn. 168—Corpus Juris 
quoted in Herman v. Kelehan, 8 
N.W.2d 587, 212 Minn. 849. 

Mont.—Corpus Juris cited in Bru¬ 
baker V. D’Orazl, 179 P.2d 588, 544, 
120 Mont. 22. 

Nev.—^Roberts v. Hummel, 243 P.2d 
248. 

Okl.—Corpus Jtiris died in Swisher 
V. Clark, 209 P.2d 880, 886, 202 Okl. 
25. 

Pa.—^La Zarus v. Freyburger, 76 Pa. 
Dist. & Co. 102. 

S.C.—Corpus Juris cited in Taylor v. 
Highland Park Corp., 42 S.E.2d 
886, 838, 210 S.C. 254. 

Vt.—First Nat. Bank of St. Johns- 
bury V. Laperle, 86 A2d 636. 

58 C.J. p 1044 note 63. 

Sale of business and lease 

(1) Leasehold Involved in written 
option to repurchase retail liquor 
business constituted an interest in 
land, so that jurisdiction to grant 
specific performance of option with 
respect to such interest would carry 
the right to grant specific perform¬ 
ance in relation to personal property 
covered by option.—Brubaker v. 
D'Orazi, 179 P.2d 638, 120 Mont. 22. 

(2) Specific performance of agree¬ 
ment for sale of a lease of a theater 
at a specific location would not be 
denied, on ground that a theater busi¬ 
ness is personalty, although a lease¬ 
hold is incidental thereto, where 
nothixig else was mentioned in the 
contract except the lease and good 
will, and the lease had more than 
nine years to run.—Seiler v. Geier, 77 
N.T.S.2d 628, 191 Mlsc. 867. 

79. Pa.—^Furia v. Finarelli, It6 A2d 
14, 363 Pa. 878. 
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Exchange. Specific performance may. be had of 
a contract to exchange diattels and realty,^^* al¬ 
though the granting of the relief is discretionary.^^ 

§ 72. Arbitration or Valuation 

Ordinarily agreements relating to arbitration or val¬ 
uation will not be specifically enforced. 

Except as otherwise provided by statute,an 
agreement to submit a matter to arbitration^* or 
valuation,*^ or an agreement, an essential part of 
which is that a matter shall be submitted to arbitra¬ 
tion's or valuation,** ordinarily will not be specif¬ 


ically enforced; so the court cannot compel the ap¬ 
pointment of arbitrators.*'^ Further, the court will 
not itself fix the price or value** or substitute other 
valuers.** Where one party to a contract de¬ 
mands specific performance of a provision for ar¬ 
bitration and the other expresses a desire for arbi¬ 
tration by an arbitrator appointed by the court, the 
court may direct arbitration.*® 

Stipulation subordinate or unessential. Where the 
agreement to submit to arbitration*^ or valua¬ 
tion** is a subordinate or unessential part of the 


80. S.D.—Larson v. Becker, 199 N.W. 

470, 47 S.D. 477. 

68 C.J. p 1034 note 76. 

81. Iowa.—Griffin v. Nash, 174 N.W. 

283, 187 Iowa 845. 

88. n.S.—^The Anaconda v. American 

Sugrar Refining Co., Fla., 64 S.Ct. 

863, 322 U.S. 42, 88 L.Ed. 1117— 

Albatross S. S. Go. v. Manning 

Bros., D.C.N.T., 95 F.Supp. 459. 
ArhltratloiL law 

(1) Prior to enactment of arbitra¬ 
tion law, an agreement to arbitrate 
was revocable before award or in any 
event before final submission of dis¬ 
pute under arbitration, and a court 
of equity could not compel specific 
performance of agreement to arbi¬ 
trate.—^In re Feuer Transp., 65 N.B. 
2d 178, 296 N.Y. 87, reargument de¬ 
nied Feuer Transp. v. Local Union 
No. 445 of Intern. Broth, of Team¬ 
sters, 66 N.E.2d 590, 296 N.Y. 821, mo¬ 
tion denied 66 N.K2d 693, 296 N.Y. 
826. 

(2> Where contract for payment 
of royalties on sales of playing cards, 
the rate of royalty depending on ra¬ 
tio between net cost of manufacture 
of cards and average billing price to 
purchasers, provided that if dispute 
arose as to net cost of manufacture 
it was to be determined by certified 
public accountants, one appointed by 
each side, who if they failed to agree 
were to appoint a third, the three 
to act as a board in determining cost 
of manufa,cture, the court could en¬ 
force the stipulation for method of 
detennining cost of manufacture on 
proper application, although stlpula^ 
tion was not a **8ubmlsslon to arbi¬ 
tration” within meaning of Civil 
flPractlce Act.—In re Culbertson, 18 
N.Y.S.2d 815, 269 App.Div. 263. 

(3) The Federal Arbitration Act, 

9 U.S.C.A. § 1 et seq, rendered arbi¬ 
tration provisions specifically en¬ 
forceable and overturned prior exist¬ 
ing rule that performance of such 
agreements could not be compelled by 
a resort to a court of equity or ad¬ 
miralty.—Albatross S. S. Co. v. Man¬ 
ning Bros., D.C.N.Y., 96 F.Supp. 459. 

88; U.S.—^Mercury Oil Refining Co. 

Oil Workers Intern. Union, CIO, 


C.A.Okl., 187 F.2d 980—Simmons 
Co. V. Crew, C.C.A.N.C., 84 F.2d 82, 
certiorari denied Crew v. Simmons 
Co.. 67 S.Ct. 32, 299 U.S. 669, 81 
L.£d. 419. 

Ala.—^Bx parte Birmingham Fire Ins. 

Co., 172 So. 99. 233 Ala. 870. 

Del.—^Electrical Research Products v. 
Vltaphone Corporation, 171 A. 788, 
20 DeLCh. 417. 

Ind.—Janalene, Inc., v. Burnett, 41 
N.E.2d 942, 220 Ind. 253. 

Mich.—^Maas Bros. v. Weltzman, 286 
N.W. 104, 288 Mich. 625. 

Mo.—^Tureman v. Altman, 239 S.W. 

2d 304, 361 Mo. 1220. 

N.J.—Goerke Kirch Co. t. Goerke 
Kirch Holding Co., 176 A. 902, 118 
N.J.Eq. 1. 

N.C.—Skinner v. Gaither Corp., 67 S. 

E.2d 267. 234 N.C. 886. 

Ohio.—^Utility Workers Union of 
America, Local No. 116, C L O. v. 
Ohio Power Co., Service Division, 
Com,Pl., 77 N.E.2d 629. 

58 C.J. p 1046 note 61—6 CLJ. p 20 
note 30. 

Xiahor contracts 

Ohio.—Utility Workers Union of 
America, Local No. 116, C. I. O. v. 
Ohio Power Co., Service Division, 
Com.PL, 77 N.B.2d 629. 

Lease 

N.J.—Goerke Kirch Co. v. Goerke 
Kirch Holding Co., 176 A. 902, 118 
N.J.Eq. 1. 

84, U.S.—Gunton v. Carroll, D.C., 101 
U.S. 426, 25 LuEd. 985. 

68 C.J. p 1046 note 62. 

85. U.S.—Simmons Co. v. Crew, C. 
CAuN.C., 84 F.2d 82, certiorari de¬ 
nied Crew V. Simmons Co., 67 S.Ct 
32, 299 U.S. 569, 81 L.Ed. 419—Tex¬ 
as Co. V. Z. & M. Independent Oil 
Co., D.CN.Y., 66 P.Supp. 967, af¬ 
firmed, C.CA., 156 F.2d 862, 167 
A.L.R. 719. 

58 Q.J. p 1045 note 63. 

Pnxchase of common, stock 
Provision in contract for sale of 
all common stock of bank that value 
of assets of bank, which was deter¬ 
minative of purchase price, was to be 
fixed by arbitration in event of dls- 
agrreement, was provision for fixing 
purchase price by arbitration, and 
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rendered contract not subject to spe- 
dflc performance, since such arbitra¬ 
tion provision concerned vital part of 
contract.—Simmons Co. v. Crew, C.C. 
A.N.C., 84 F.2d 82, certiorari denied 
Crew V. Simmons Co., 57 S.Ct. 32, 299 
U.S. 569, 81 L.Ed. 419. 

86. U.S.—Wichita Water Co. v, 
Wichita, C.C.A.EAn., 280 F. 770. 

58 C.J. p 1045, note 64. 

87. Mo.—Ferrell v. Ferrell, 161 S.W. 
719, 263 Mo. 167. 

68 C.J. p 1046 note 66. 

88. R.I.—^Bristol v. Bristol, etc.. Wa¬ 
ter Works, 34 A. 359, 19 R.L 413, 
32 L.R.A. 740. 

58 C.J. p 1045 note 66. 

89. R.L—^Bristol v. Bristol, etc.. Wa¬ 
ter Works, supra. 

58 C.J. p 1045 note 67. 

9a N.Y.—^Amtorg Trading Corp. v. 
Camden Fiber Mills, 94 N,Y.S.2d 
651, 197 Mlsc. 398, modified on oth¬ 
er grounds In re Amtorg Trading 
Corp., 100 N.Y.S.2d 747, 277 App. 
Div. 531, motion denied 103 N.E.2d 
842, 808 N.Y. 724. 

91. Mich.—^Maas Bros. v. Weltzman, 
286 N.W. 104, 288 Mich. 626. 

N.J.—Goerke Kirch Co. v. Goerke 
Kirch Holding Co., 176 A. 902, 118 
N.J.Eq. 1. 

68 C.J. p 1046 note 68. 

Purchase price of land 
The doctrine that court will not 
fix purchase price of land where ar- 
j bitration, by which contract provides 
for its determination, failed Is 
mainly applded to contracts wherein 
mode of determining price by values 
on arbitration is made essential pro¬ 
vision or condition to validity of 
agreement and cases in which parties 
can be easily placed in status quo or 
action for damages can be made to 
afford adequate remedy.—^Bewick v. 
Mecham, 166 P.2d 767, 26 Cal.2d 92, 
167 A.L.R. 1277. 

92. U.S.—^Texas Co. v. Z. & M. In¬ 
dependent Oil Co., D.aN.Y., 66 F. 
Supp. 967, affirmed, C.<1A., 166 F. 
2d 862, 167 A.L.R. 719. 

Wash.—^Holdrldge v. Garretson, 277 
P. 982, 162 Wash. 226. 

58 C.J. p 1045 note 69. 
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contract, it may be disregarded and the rest of the 
contract specifically enforced, if the refusal to 
submit was by faifit of defendant; or the court it¬ 
self in such a case may make the valuation by ref¬ 
erence to a master or otherwise.®3 

Estoppel. Where plaintiff has gone to great ex¬ 
pense in reliance on the agreement, and defendant 
then refuses to appoint a valuer, the court may it¬ 
self make the valuation, and decree specific per¬ 
formance, on the ground that defendant is estopped 
by his conduct to set up the want of an appraisal 
caused by himself.®^ This rule has been frequently 
applied in cases of covenants to renew a long term 
lease at a rent to be fixed by valuers appointed by 
the parties, where the lessee has made valuable 
improvements on the strength of the covenant for 
renewal, and a failure to secure a renewal will work 
an injustice for whidi an action for damages is not 
a complete remedy.®® 

§ 73. Awards 

An award made In pursuance of a submission to 
arbitration may In a proper case be specifically enforced. 

Although a mere agreement to submit to arbitra¬ 


tion cannot be specifically enforced, it is well set¬ 
tled that an award made in pursuance of such sub¬ 
mission may be specifically enforced in equity where 
the thing awarded to be done is such that a court 
of equity would compel its specific performance if 
agreed on by the parties themselves.®® It is not 
necessary that the parties have acquiesced in the 
award.®7 It has been said that many, if not all, 
the principles applicable to ordinary suits for the 
specific performance of agreements apply to suits 
for the specific performance of awards.®® Broadly 
speaking, specific, performance will be enforced only 
when the thing ordered by the award to be done 
is such as a court of equity would specifically en¬ 
force if it had been agreed on by the parties them¬ 
selves.®® Thus, a void award, like a void contract, 
will not be specifically enforced,^ nor will specific 
performance be required where the party seeking it 
has long delayed to seek relief.® 

In general, equity will not interfere where the 
party has a complete and adequate remedy at law;® 
but it is not enough to say that the party has a 
right of action on the award or the promise to 
abide by it, since such remedy is often very inade¬ 
quate to the ends of justice, and, if it appears that 


93. Mich.—Maaa Bros. v. Weitzman, 
286 N.W. 104, 288 Mich. 625^ 

68 C.J. P 1046 note 70. 

94i U.S.—Texas Co. v. Z. & M. Inde¬ 
pendent Oil Co., D.C.N.T., 66 F. 
Supp. 967, affirmed, C.C.A., 156 F.2d 
862, 167 A.L..R. 719. 

Mich.—^Maas Bros. v. Weitzman, 286 
N.W. 104, 288 Mich. 625. 

68 C.J. p 1046 note 71. 

XTnder statate provldlnsr that, 
where contract provision for exclu¬ 
sive method of ascertaining consid¬ 
eration becomes impossible of execu¬ 
tion, such provision only Is void, Im¬ 
possibility of ascertaining: contract 
price by contractual method of arbi¬ 
tration or appraisal does not preclude 
court from glvins effect to contract 
by itself ascertaining: consideration. 
—^Bewick v. Mecham, 156 P.2d 757, 
26 CaL2d 92. 157 A.L..R. 1277. 

Where eanltable oonslderatiozLS 
support position, of one seeking spe¬ 
cific performance of contract, consid¬ 
eration of which has become Impos¬ 
sible to ascertain by method provided 
therein, equity court will ascertain 
such consideration, particularly if 
such party chang:ed his position in 
reliance on contractual right sought 
to be enforced.—^Bewick v. Mecham, 
supra. 

98. Mich.—Maas Bros. v. Weitzman, 
286 N.W. 104, 288 Mich. 626. 

68 C.J. p 1046 note 72. 

Sental under renewal terms of lease 
Tn a lease with option for renewal 


on rental terms to be fixed by arbi¬ 
trators, a court of equity on refusal 
of one of the parties to arbitrate may 
deterxnlne the question of a fair and 
reasonable rental, and when such 
terms are so fixed by the court, such 
option is enforceable; and where 
there has been a failure on the part 
of an arbitrator to fix a rental valua^ 
tlon in accordance with a contract 
between a landlord and tenant, a 
court of equity will determine terms 
of reasonable rental and thelreafter 
enforce specific performance of the 
contract on such terms.—^Maas Bros. 
V. Weitzman, supra. 

96. U.S.—^United Fuel Gas Co. v. 
Columbian Fuel Corp., C.C.A.W. 
Va., 165 F.2d 746. 

Ala.—^Ex parte Birmingham Fire Ins. 
Co., 172 So. 99. 283 Ala. 370—^Black 
V. Woodruff, 69 So. 97, 198 Ala. 
827, Ann.Cas.l918C 969. 

Del.—^Rlngllng v. Ringling Bros.-Bar^ 
num & Bailey Combined Shows, 49 
A.2d 603, 29 Del.Ch. 818, modified 
on other grounds Ringling Bros.- 
Bamum & Bailey Combined Shows 
V. Ringling, 63 A.2d 441. 29 DeLCh. 
610. 

Iowa.—^Myer v. Gray, 176 N.W. 268, 
188 Iowa 873. 

Pa.—Goldstein v. International La¬ 
dles* Garment Workers' Uhlon, 196 
A. 43, 328 Pa. 386. 

5 C.J. p 28 note 9. p 227 note 86. 

"The ground is that it is but an 
execution of the agreement of the 
parties, ascertained and fixed by the 
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arbitrators.”—^McNeil v. Magee, CC 
Mass., 16 F.Cas.No.8,916, 6 Mason 244 
—6 C.J. p 228 note 87. 

Statutory power 

The power of the court specifically 
to enforce an award in arbitration 
is statutory.—United Hlec.. Radio 
and Mach. Workers of America (UB) 

V. General Elec. Co., 83 N.Y.S.2d 768, 
198 Mlsc. 146, affirmed 90 N.T.S.2d 
273, 276 App.Biv. 908, appeal denied 
92 N.Y.S.2d 809, 276 App.Div. 1036. 

97. Mass.—Jones v. Boston Mill 
Corp., 4 Pick. 607, 16 Am.D. 368, 6 
Pick. 148. 

6 C.J. p 229 note 99. 

98. CaJ.—Corpus Juris quoted la 
Levy V. Superior Court in and for 
Los Angeles County, 104 P.2d 770, 
774. 16 Cal.2d 692, 129 A.L.R. 956. 

Miss.—^Memphis, etc., R Co. v. 
Scruggs, 50 Miss. 284. 

99. Cal.—Corpus juris quoted in 
Levy V. Superior Court in and for 
Los Angeles County, 104 P.2d 770, 
774, 15 Cal.2d 692, 129 A.L.R 956. 

W. Va.—Burke v. Parke, 6 W.Va. 122. 

1. Ala—^Black V. Woodruff, 69 So. 
97, 193 Ala 327, Ann.Cas.l918C 969. 

Del.—Raisin v. Wood. 1 DeLCh. 67. 

6 C.J. p 228 note 91. 

2. U.S.—^McNeil V. Magee, C.C.Masa, 
16 F.Cas.No.8.915, 5 Mason 244. 

6 C.J. p 228 note 94. 

3. Ky.—Turpin v. Banton. EUtrd. 
312. 

6 C.J. p 229 note 2. 
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he could not thereby obtain all that the award in-, 
tended to give him, equity will compel a specific per¬ 
formance.^ 

Awards relating to realty. The chief instances in 
which the specific performance of awards has been 
decreed have been in cases of awards relating to 
real estate,^ as where the award directed that con¬ 
veyances or releases should be made.® 

Awards relating to personalty. As in cases of 
contracts relating to personal property, awards re¬ 
lating to personalty may be specifically enforced if 
the remedy at law is inadequate.^ 

Award for payment of money. A bill will not lie 
to compel a specific performance of an award 
merely for the payment of a sum of money, since, 
under such circumstances the remedy at law is ade¬ 
quate;® but a court of equity has jurisdiction to 


81 C.J.S. 

enforce specific performance of an award concern¬ 
ing real estate, or of an agreement for the pur¬ 
chase or sale of real estate, notwithstanding it 
involves the enforcement of an award to pay 
money, which will not be ousted and the ends of 
justice defeated because of an obligation in the 
award to pay money.® 

§ 74. Building and Construction Contracts 

a. In general 

b. Exceptions 

a. In Gkneral 

As a general rule eentracts for building or con¬ 
struction, or for repair, will not be specifically enforced. 

Although subject to exceptions, the general rule 
is well settled that contracts for building or con- 
structioni® or repair^ will not be enforced specif- 
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4. U.S.—United Fuel Gaa Co. v. Co¬ 
lumbian Fuel Corp., C.C.A.W.Va., 
1S6 F.2d 746. 

5 C.J. p 229 note 8. 

Bemedy on. sulmiisslon bond 

Fact that plaintiff has a remedy on 
the submission bond providlngr a pen¬ 
alty for failure of the parties to per¬ 
form the award does not deprive the 
court of equity of Jurisdiction. 

CaL—Whitney v. Stone, 23 Cal. 276. 
Ky.—^Brown v. Burkenmey^, 9 Dana 
159, 88 Am.D. 541. 

6. Va.—^Boyd v. Magruder, 2 Hob. 
761. 

5 C.J. p 229 note 6. 

Award not oonstitatlng a contract 
Award whereby an uncertain divi¬ 
sion line between adjolningr tracts 
was identified and made certain as to 
its location was not a contract for 
the sale of land, since it did not call 
for any conveyance, and there was no 
Jurisdiction in equity to decree its 
specific performance.—Orr v. Cox, 56 
&BL 522, 61 W.Ya. 361. 

Delay In making award 

An agreement for the conveyance 
of land at a price to be fixed by an 
arbitrator named in the agreement 
will not be specifically enforced un¬ 
less the award is made within a rea¬ 
sonable time; and a delay of six 
months in making the award when 
the value of the land is rapidly In¬ 
creasing is unreasonable.—Chicago, 
etc., H. Co. y. Stewart, C.C.Minn., 19 
F. 6. 

Defects In appraisement 

Specific performance will not be 
decreed of an agreement to convey a 
tract of land by warranty deed, with 
covenants against encumbrances, at a 
price to be appraised by an arbitra¬ 
tor, unless the award of the arbitra¬ 
tor appraises the entire tract with¬ 
out reference to easements and oth¬ 


er encumbrances thereon.—Chicago, 
etc., R. Co. V. Stewart, supra. 

6. U.S.—McNeil V. Magee, C.C.Mass., 
16 F.Cas.No.8,915, 5 Mason 244. 

5 C.J. p 229 note 7. 

7. Va—Smith v. Smith, 4 Hand. 95, 
25 Va 95. 

6 C.X p 229 note 10. 

8. Conn.—Story v. Norwich, etc., R. 
Co., 24 Conn. 94. 

5 C.J. p 229 note 11. 

3m Miss.—Memphis, etc., H. Co. v. 
Scruggs, 60 Miss. 284. 

6 C.J. p 230 note 12. 

lOw U.S.—^Tennessee Electric Power 
Co. V. White County, C.C.A.Tena, 
52 F.2d 1065. 

Ala—Wood V. Estes, 189 So. 881, 224 
Ala 140. 

m. —Nelson v. McCabe Development 
Co., 98 N.E.2d 142, 843 IlLApp. 264. 
Hy.—Corpiu JPozls cited in London 
Bucket Co. V. Stewart, 237 S.W.2d 
509, 610, 814 Ey. 882. 

La—^Branch v. Acme Homestead 
Ass*n, App., 169 So. 129. 

Md.—^Laurel Realty Co. v. BDimelfarb, 
62 A.2d 263, 191 Md. 462. 

Mass.—^McCormick v. Proprietors of 
Cemetery of Mt. Auburn, 189 N.E. 
585, 285 Mass. 548. 

N.J.—DiCataldo v. Harold Corp., 83 
A.2d 646, 16 N.J.Super. 471—Les¬ 
ter’s Home Furnishers v. Modern 
Furniture Co., 61 A.2d 743, 1 N.J. 
Super. 365—Carlson v. Len Home 
Builders, 26 A.2d 576, 132 N.J.Eq. 
38. 

N.T.—Corpus Juris cited in Savitt v. 
Ronclare Homes, Ina, 110 N.T.S. 
2d 882, 883—Stern v. Freeport 

Acres, 107 N.T.S,2d 810—^Bush Ter¬ 
minal Buildings Co. v. Bush Ter¬ 
minal R. Co., 63 N.Y.S.2d 744, af¬ 
firmed 66 N.Y.S.2d 644, 271 App. 
Div. 835, appeal denied 67 N.Y.S.2d 
486, 271 App.Div. 883, certiorari de- 
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nled 67 S-Ct. 1633, 331 U.S. 843, $1 
L.Ed. 1854—Queens Plaza Amuse¬ 
ment V. Queens Bridge Realty 
Coip., 86 N.Y.S.2d 326, reversed on 
other grounds 89 N.Y.S.2d 463, 265 
App.Div. 1057. 

Tex.—Superior Incinerator Co. v. 

Tompkins, Com.App., 69 S.W.2d 102. 
58 C.J. p 1046 note 76—9 aj. p 914 
note 66. 

Boasons for rale 

(1) Generally, specific pelrformance 
will not be ordered of a construction 
contract since damages are adequate, 
court of equity is not equipped to su¬ 
pervise work which requires continu¬ 
ous series of acts over extended pe¬ 
riod, and such contracts frequently 
are not expressed with sufficient de¬ 
tail to render award of specific per¬ 
formance practical.—^McDonough v. 
Southern Or. Min. Co., 159 P.2d 829, 
177 Or. 136, rehearing denied 161 P. 
2d 786, 177 Or. 136, 164 A.L.R. 788. 

(2) Court of chancery will not 
grant specific performance of an 
agreement to construct a building 
because damages at law constitute 
an available and adequate remedy 
and further because of the practical 
Inability of court to compose a de¬ 
cree embracing with precision the 
specifications of the work to be done 
and to supervise its performance.— 
DiCataldo v. Harold Corp., 83 A. 2d 
545, 16 N.J.Super. 471. 

(3) Other reasons see 58 C.J. p 
1046 note 75 [a]. 

Goxreotion. of defects In. ooxurtmotion 
Ky.—London Bucket Co. v. Stewart, 
287 S.W.2d 609, 814 Ky. 832. 

N.Y.—Savitt V. Ronclare Homes, 
Inc., 110 N.Y.S.2d 882—Stern v. 
Freeport Acres, 107 N.Y.S.2d 810. 

11. N.J.—^Lester’s Home Furnishers 
v. Modem Furniture Co., 61 A. 2d 
743, 1 N.J.Super. 366. 

68 C.J. p 1047 note 76. 
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ically. A contract to take down or remove a build¬ 
ing will not be specifically enforced,but the rule 
is otherwise where the remedy at law would be 
inadequate.^* 

Covenant to repair or rebuild, A lessee’s cove¬ 
nant to repair is not specifically enforceable.^^ An 
agreement by the lessee to build a house of a certain 
value on the demised premises is not one which a 
court of equity will direct to be specifically per- 
formed.^5 Specific performance of a landlord’s 
covenant to make repairs is rarely cJecreed.^* 

b. Exceptions 

(1) In general 

(2) Covenants to build 

(3) Agreements by railroads or street 

railroads 

(1) In General 

Specific performance of a contract to build or con¬ 
struct has been granted where the work to be done 
la defined, where the complainant has a material inter¬ 
est In the performance of the contract for which he 
cannot be adequately dbmpensated by damages, and 
where the land In question was obtained from the de¬ 
fendant by the contract. 

The general rule that building and construction 
contracts will not be specifically enforced is sub¬ 
ject to exceptions,and it is generally held that 
specific performance may be granted of a contract 
to build or construct where the work to be done is 
defined,where complainant has a material inter¬ 
est in the performance of the contract for which he 
cannot be adequately compensated by damages, 


and where the land in question was obtained from 
defendant by the contract** It is not necessary 
that all three conditions concur in order to permit 
specific performance.^^ 

(2) Covenants to Build 

A covenant of a lessor or lessee to build has been 
held enforceable. 

A lessor’s covenant to build or construct may be 
specifically enforced,** and a lessee’s covenant to 
build, as distinguished from his covenant to re¬ 
pair, also may be specifically enforced.** A 
grantee’s covenant to build on the premises con¬ 
veyed ordinarily will not be specifically enforced,*^ 
but a seller’s agreement to make an advance on the 
purchaser’s construction of a building on the prem¬ 
ises and giving a consolidated first mortgage on the 
property may be specifically enforced, there being 
no adequate remedy at law.** 

(3) Agreements by Railroads or Street Rail¬ 

roads 

The rules under which specific performance of build¬ 
ing and construction contracts have been granted have 
been applied to various agreements by railroads In ac¬ 
quiring rights of way. 

The rules under which specific performance of 
building and construction contracts may be had, 
discussed supra subdivision b (1) of this section, 
have been applied to the case of an agreement by 
a railroad company acquiring a right of way from 
a landowner on the faith of its promise to construct 
some work for the owner’s convenience, such as a 


12. N.J.—Armour v. Connolly, CIl, 
49 A. 1117, reversed on other 
grounds 62 A, 883, 63 N.J.Eq. 788. 

Pa.— Weiss V. Cohen, Com.Pl„ 4 
Chest.Co. 94. 

13. Cah—Bomberger v. McKelvey, 
220 F.2d 729, 36 CaJ.2d 607. 

Pa.—Weiss v. Cohen, Coin.PL, 4 
CheshCo. 94. 

14. U.S.—Oregonian R. Co. v. Ore¬ 
gon B.. etc., Co.. aaOr., 37 P. 733, 
11 Sawy. 38. 

68 C.J. p 1047 note 81. 

15. Ill.—^Barnes v. Ludington, 51 HI. 
App. 90. 

58 C.J. p 1047 note 83. 

16. N.J.—^Lester's Home Furnishers 
V. Modern Furniture Co., 61 A.2d 
748, 1 N.J.Super. 865. 

68 C.J. p 1047 note 84. 

17. Md.—Laurel Realty Co. v. Hlm- 
elfarh, 62 A.2d 263, 191 Md. 462. 

68 C.J. p 1047 note 86. 

18. Md.—^Laurel Realty Co. v. Him- 
elfarb, supra. 

58 C.J. p 1048 note 92. 


Ooxnpletloxi of buUding I 

(1) The general rule that court of ! 
equity will not specifically enforce 
building contract is inapplicable 
where complainant has purchased 
unfinished house and has tahen title 
when the house is in such condition 
and the work has never been complet¬ 
ed.—^Laurel Realty Co. v. Himelfarb, 
supra. 

(2) Yeteran who had purchased 
home built under federal housing 
program pursuant to specifications 
and plans filed with Federal Hous¬ 
ing Administration and city as basis 
for obtaining priorities could obtain 
specific performance of agreement to 
complete house according to such 
plans and specifications and promises 
made to induce veteran to accept 
house, even though veteran had al¬ 
ready received deed before he knew 
of exact specifications, where some 
items of deviation from plans and 
specifications were certain enough 
to be subject of specific enforcement. 
—^Edison Realty Co. v. Bauernschub, 
62 A.2d 354, 191 Md. 451. 
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19. N.J.—^Zygmunt v. Avenue Real¬ 
ty Co., 166 A. 544, 108 N.J.Ea. 462. 

Pa.—Weiss v. Cohen, Com.PL, 4 
Chest.Co. 94. 

58 C.J. p 1048 note 93. 

20. N.J.—^Lester’s Home Furnishers 
V. Modern Furniture Co., 61 A. 2d 
743, 1 N'.J.Super. 365. 

Pa.—^Welss V. Cohen, Com.PL, 4 
Chest.Co. 94. 

58 C.J. p 1048 note 94. 

21. Md.—^Brummel v. Clifton Realty 
Co., 125 A. 905, 146 Md. 56. 

58 C.J. p 1048 note 97. 

22. Mass.—Jones v. Parker, 40 N.B. 
1044, 163 Mass. 564, 47 Am.S.R. 
485. 

58 C.J. p 1047 note 88. 

23. W.Va.—Sanford v. First City 
Co., 192 S.B. 337, 118 W.Va. 713. 

58 C.J. p 1047 note 90. 

24. K.J.—^Madison Athletic Assoc, v. 
Brittin, 46 A. 652, 60 M.J.Bq. 160. 

68 C.J. p 1047 note 91. 

25. N.T.—Spoolan Realty Corporar 
tion v. Haebler, 262 N.T.S. 197, 147 
Misc. 9. 
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crossing to bridge its tracks to fence its right 
of way;28 to build cattle guards to build a 
station ;30 to put in a sidetrack for plaintiffs ac¬ 
commodation or to build a road,®^ water gate 
and a cul-de-sac,or drain.®^ However, an agree¬ 
ment of the railroad company to keep cattle guards 
in repair in consideration of being conveyed a right 
of way is not specifically enforceable.35 Where in 
a particular case there can be adequate compensa¬ 
tion in damages a decree for specific performance 
will not be granted.^® 

Contract for street railroad use of street. A 
street railroad company may be compelled specifical¬ 
ly to perform a contract that, in return for permis¬ 
sion to use streets, it will repair the pavement as 
specified.®^ 

Hardship or public inconvenience. Where the 
construction of such works by a railroad company 


for the benefit of a grantor of the right of way 
confers a benefit on plaintiff that is slight in com¬ 
parison with the additional burden placed on the 
company,38 or considerably increases the danger 
in operating the road,3® specific performance has 
been refused. 

§ 75. Contracts Involving Continuous Acts 

Ordinarily specific performance will be refused 
where It would require performance of a series of acts 
over a long period of time under constant supervision 
by the court; but the rule is a rule of decision, and 
Is subject to exceptions, particularly where the public 
has an Interest. 

It is a settled principle that a court of equity will 
ordinarily decree specific performance only when it 
can dispose of the matter in controvert by a de¬ 
cree capable of present performance;^® it will not 
decree a party to perform a continuous series of 
acts extending through a long period of time,^^ 


as. HI.—Baltimore, eta, B. Co. v. 

Brubaker, 75 NJS. 623, 217 HL 462. 
68 C.J. p 1048 notes 1, 2—20 C.J. p 
1176 note 48. 

97. Mo.—Kansas City v. Kansas 
City Terminal R. Co., 25 S.W.2d 
1055, 824 Mo. 882. 

68 C.J. p 1048 note 8. 

28. Idaho.—^Lane v. Pacific, eta, R. 
Co., 67 P. 656, 8 Idaho 230. 

58 aj. p 1049 note 4—20 aj. p 1176 
note 46. 

29. Mo.—Baker v. Chlcacro^ eta, R. 
Co., 67 Mo. 265. 

SOi N’.T.—^Bush Terminal Bulldlngrs 
Co. V. Bush Terminal R Co., 63 
N’.T.S.2d 744, affirmed 66 N.T.S.2d 
644, 271 App.I>iv. 885, appeal denied 
67 N.TJS.2d 486, 27 App.Div, 888, 
certiorari denied 67 S.Ct 1633, 881 
TJ.S. 848, 91 UBd. 1854. 

68 C.J. p 1049 note 6—20 C,J, p 1176 
note 46. 

Defenses 

A provision in the Federal Trans¬ 
portation Act regulrlng’ railroads to 
secure approval of interstate com¬ 
merce commission before Issulnsr, se¬ 
curities was not of Itself a complete 
defense to action for specific per¬ 
formance of alleged contract entered 
into before enactment of such provi¬ 
sion, between municipality and rail¬ 
roads for construction of station by 
railroads, but was a material fa.ct on 
Question of change of conditions and 
manner in which court should exer¬ 
cise its discretion in the event It 
should decree performance.—City of 
Hew York v. Hew York Cent R. Co., 

9 H.H.2d 931, 276 H.Y. 287. 

81. Fla.—Taylor v. Florida Bast 
Coast R Co., 46 So. 674, 64 Fla. 
635, 127 Ain.S.R 165, 16 Li.RA.,H. 
6., 807, 14 Ann.Cas. 472. 

68 n.J, p 1049 note 7—20 CJ. p 1176 
note 47. 


32. H.C.—-Wllliamston, eta, R Ca v. 
Battle, 66 H.a 540. 

68 C.J. p 1049 note 8. 

33. Mo.—^Blair v. St Louis, etc., R 
Co., 92 MoAlPP. 688. 

34b Ohio.—^Bell v. Dayton, eta, R 
Co., 8 Ohio Or.Ct 31, 2 Ohio Cir. 
Dea 19. 

58 C.J. p 1049 note 11. 

36. Ind,—Columbus, eta, R Co. v. 
Watson, 26 Ind. 60. 

36. TT.S.—State of Washington ex 
rel. City of Seattle v. Oregon- 
Washington R & Nav. Co., D.C 
Wash, 8 F.Supp, 98. 

La.—^Hew Orleans v. Hew Orleans, 
eta, R Co., 10 So. 401, 44 
64. 

Completion by plalntlfl 
Where contracts between city and 
railroads for construction of bridges, 
viaducts, and grades required rail¬ 
roads to maintain and repair struc¬ 
tures in perpetuity and where there 
was no reason why city could not do 
construction work and then bring 
action for damages for failure of 
railroads to perform, equity would 
I not compel specific performance.— 
State of Washington ex rel. City of 
Seattle v. Oregon-Washlngton R & 
Hav. Co., D.aWash, 8 F.Supp. 98. 

37. TJ.S.—Wheeling Traction Co. v. 
Board of Com'rs of Belmont Coun¬ 
ty, Ohio, 248 F. 205, 160 aC.A 283. 

58 C.J. p 1049 note 15. 

38. Cal—Herzog v. Atchison, eta, R 
Co., 95 P. 898, 168 CaL 496, 17 IaR 
A.,H.S., 428. 

58 CUT. p 1049 note 18. 

U.S.—Seaboard Air Line R Co. 
V. Atlanta, eta, R Co., ac.A.Ga., 
86 F.2d 609, certiorari denied 60 
act 833, 281 X7.S. 737. 74 L.Bd. 
1162. 

58 C.J. p 1049 note 14. 
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40, Ala.—Henderson v. Coon, 18 So. 
2d 664, 244 Ala. 324. 

Cal.—Moklofsky v. Moklofsky, 179 P. 

2d 628, 79 Cal.App.2d 259. 

58 C.J. p 1049 note 17. 

41. Cal.—^Long Beach Drug Co. v. 
United Drug Co., 88 P.2d 698, 13 
Cal2d 158, rehearing denied 89 P. 
2d 886, 18 Cal2d 168—Moklofsky v. 
Moklofsky, 179 P.2d 628, 79 Cal. 
App.2d 259—Hunter v. Superior 
Court In and for Riverside Coun¬ 
ty, 97 P.2d 492, 36 CaLApp.2d 100. 

D.C.—^Tucker v. Warfield, 119 F.2d 
12, 78 APP.D.C. 278. 

CJa.—^Haygood v. Improved Order of 
Samaritans, 195 S.B. 164, 185 Ga. 
847—Blliott V. Cline, 191 S.B. 872, 
184 Ga. 893. 

Ill.—Co wen V. McHeaJy, 96 H.E.2d 
100, 842 Ill.App. 179—“Langson v. 
Goldberg, 18 N.R2d 729, 298 HI. 
App. 229, affirmed 26 H.E.2d 111, 
378 HI. 297. 

Miss.—Blue Ribbon Creamery v. 
Monk, 147 So. 329, 168 Miss. 180, 
suggestion of error overruled 147 
So. 782, 168 Miss. 130. 

H.Y.—Stem v. FTeeport Acres, 107 
H.Y.S.2d 810—Price v. Herman, 81 
H.Y.S.2d 861, affirmed 87 N.Y.S.2d 
221, 275 APP.D1V. 676—Bush Termi¬ 
nal Buildings Co. v. Bush Terminal 
R Co., 63 H.Y.S.2d 744, affirmed 
66 N.Y.S.2d 644, 271 App.Dlv. 836, 
appeal denied 67 H.Y.S.2d 486, 271 
App.Div. 888, certiorari denied 67 
S.Ct. 1633, 331 U.S. 848, 91 LJBd. 
1854. 

58 ax p 1049 note 18. 

Conditional decree 
Where parties had understanding 
that outside stairway was to be 
built by purchaser so that vendor 
would have access to apartment 
without having to go through house 
and stairway was not to be built until 
war was over when materials would 
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requiring constant supervision by the court,^2 and 
the exercise of special skill, ^8 taste,labor,^® 
knowledge,^® and judgment*^ 

Particular contracts. The general rule has been 
applied to numerous contracts, such as a contract 
to furnish a perpetual supply of marble from de¬ 
fendant's quarry to operate a quarry and pay 
royalties to accept, as part of the purchase price, 
invoices on lumber manufactured in a mill sold 
defendant, the contract running for years ;50 to col¬ 
lect garbage to give renewal premium commis¬ 
sions to drill oil or gas wells ;58 to deliver 
produce raised on land over a long period of time 
to give an exclusive license to manufacture a pat¬ 
ented article, the licensee being required to give 
from time to time, as royalties increase, additional 
security;®® to incorporate a telephone company;®® 
to maintain and repair bridges ;®7 to maintain a gin 


plant;®® to maintain a specific business on leased 
premises;®® to make monthly payments on realty 
purchased;®® to lease a storeroom and floor space 
in a proposed building ;®i to move a house and dig a 
well;®® to operate a sawmill;®® and to sell the en¬ 
tire output of an oyster bed.®^ Likewise, the rule 
has been applied to a grantee's agreement to pump 
water from a well on the land conveyed.®® 

Equity will not specifically enforce a contract to 
work a mine,®® or to sell the product of a mine,®^ 
since that involves the operation of the mine.®® 

Exceptions to nde. The rule that specific per¬ 
formance will not be gpranted where it would re¬ 
quire constant supervision of the court covering 
a long period of time and involving a series of 
acts is one of decision and not a limitation of the 
court's jurisdiction,®® and is subject to exceptions,^® 


be available, conditional decree of 
specific performance providing: that 
when purchase price was paid and 
when stairway was constructed, pur¬ 
chaser should be entitled to specific 
performance was improper.—^Mok- 
lofsky V. Moklofsky, 179 P.2d 628, 79 
CBl.App.2d 259. 

4A. U.S.—State of Washingrton ez 
reL City of Seattle v. Oregon- 
Washingrton R. & Nav. Co., D.C. 
Wash., 8 F.Supp. 98. 

Ala.—Shelton v. Shelton, 192 So. 55, 
' 288 Ala. 489. 

CaL—^Long: Beach Drug Co. v. United 
Drug Co., 88 P.2d 698, 13 Cal.2d 
158, rehearing denied 89 P.2d 386, 
13 Cal. 2d 158—Superior Court in 
and for Riverside County, 97 P.2d 
492, 36 Cal.App.2d 100. 

D.C.—tucker v. Warfield, 119 F.2d 
12, 73 APP.D.C. 278. 
m.—^Langson v. Goldberg, 18 N.B. 
2d 729, 298 IlLApp. 229. affirmed 26 
N.B.2d 111, 373 Ill. 297. 

Mass.—^McCormick v. Proprietors of 
Cemetery of Mt Auburn, 189 N.E. 
585, 285 Mass. 548. 

Mich.—^Liaker v, Soverinsky, 27 N.W. 

2d 600, 818 Mich. 100. 

N.Y.—Stem v. Freeport Acres, 107 
N‘.T.S.2d 810. 

68 C.J. p 1050 note 19. 

XAiULdry service 

Where continuous supervision by 
court would be required to compel 
lessor to furnish laundry service to 
lessees as provided in lease, which 
service lessor refused to grive, les¬ 
sees were not entitled to specific per¬ 
formance.—^Laker v. Soverinsky, 27 
N.W.2d 600, 318 Mich. 100. 

43. N.T.—Stern v. Freeport Acres, 
107 N'.T.S.2d 810. 

68 C.J. p 1050 note 20. 

44. N.T.—Ssrracuse Reduction, etc., 
Co. V. Syracuse, 159 N.T.S. 213, 172 
App.Dlv.'224. 

68 (U. p 1050 note 21« < ; 


46b U.S.—^Laurens v. Northern Iowa 
Gas, etc., Co., D.C.Iowa, 262 F. 
712, affirmed, C.CJL. 282 F. 432. 

58 C.J. p 1050 note 22. 

46. N.T.—Stem v. Freeport Acres, 
107 N.T.S.2d 810. 

58 C.J. p 1050 note 23. 

47. U.S.—Laurens v. Northern Iowa 
Gas, eta, Co., D.C.Iowa, 262 F. 712, 
affirmed, C.C.A., 282 F. 482. 

58 C.J. p 1050 note 24. 

48- U.S.—^Rutland Marble Co. v. Rip¬ 
ley, Vt., 10 WalL 839, 19 Lr.Bd. 955. 
46. Tenn.—^Pickens v. Kizer, 11 
Tenn.App. 551. 

50. Al€u—Stewart v. White, 66 So. 
623, 189 Ala. 192. 

61. N.T.—Syracuse Reduction, eta, 
Co. V. Syracuse, 159 N.T.S. 213, 172 
App.Div. 224. 

52. Ill.—Schmitt V. King, 234 Ill. 
App. 335. 

53. Fla.—Calumet Co. v. Oil City 
Corporation, 154 So. 141, 114 Fla 
531. 

Da—C^do Oil & Mining Co. v. Pro¬ 
ducers* Oil Co., 64 So. 684, 134 La 
701. 

Tex.—^Logan v. Elliott, CivjApp., 61 S. 

W.2d 157, error dismissed. 

58 C.J. p 1051 note 34. 

54. U.S.—^Alexander v. Hamilton, C. 
C.A.Neb., 287 F. 508. 

58 C.J. p 1051 note 35. 

56. U.S.—^Life Preserver Suit Co. v. 
National Life Preserver Co., N.T., 
252 F. 139, 164 C.C.A. 251, certio¬ 
rari denied 39 S.Ct. 11, 248 U.S. 671, 
63 L.Ed. 426. 

Specific performance of agreement to 
license see supra § 67 f. 

Contract granting ezclnsive right 
to Invention and right to license oth¬ 
ers, over a long period of time, li¬ 
censor to render services in procur¬ 
ing patent and promoting manufac¬ 
ture and marketing of product, waa 


held not specifically enforceabla— 
Screw Products Corporation of Amer¬ 
ica V. Arenz, 161 A. 294, 62 R.L 478. 
66. HL—Hemrelch v. Iddberg, 105 
I11.APP. 495. 

57. U.S.—Tennessee Electric Power 
Co. V. White County, C.C.A.Tenn., 
52 F.2d 1065. 

58. Tex.—^Beckham v. Munger Oil, 
eta, Co., Civ.App., 185 S.W. 991. 

59. N.T.—^Price v. Heiman, 81 N.T. 
S.2d 361, affirmed 87 N.T.S.2d 221, 
276 App.Div. 676. 

60. Ala—^Bessemer CocJ, eta, Co. v. 
Bullard, 111 So. 6, 216 Ala 433. 

61. Ala—^Bromberg v. Eugenotto 
Constr. Co., 48 So. 60, 168 Ala 328, 
19 L.R.A.,N.S., 1175. 

62. Ala—Olive v. Fayette County, 
121 So. 703, 219 Ala 172. 

63. Ala—Tombigbee Valley R. Oa 
V. Falrford Lumber CO., 47 So. 88, 
155 Ala 575. 

64. U.S.—^Blue Point Oyster Co. v. 
Haagenson, D.C.Wash., 209 F. 278. 

65. Ind.—^Thiebaud v. Union Furni¬ 
ture Co., 42 N.E. 741, 143 Ind. 840. 

66. Cal.—^Llnd V. Baker, 119 P.2d 
806, 48 Cal.App.2d 234. 

58 C.J. p 1050 note 26. 

67. Ala.—Black Diamond Coal Min. 
Co. V. Jones Coal Co., 76 So. 42, 200 
Ala 276. 

58 C.J. p 1051 note 27. 

68. HI.—Grape Creek Coal Co. v. 
Spellman. 39 IlLApp. 630. 

W.Va—Geo. E. Warren Co. v. A. L. 
Black Coal Co., 102 S.E. 672, 85 W. 
Va 684, 15 A.L.R. 1083. 

69. Tex.—Texas Farm Bureau Cot¬ 
ton Ass*n V. Stovall, 258 S.W. 1101, 
118 Tex. 273. 

58 ax p 1061 note 46. 

70. Or.—Public Market Oo. of Poki- 
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particularly in cases in which the public has an 
interest,71 where statutes confer the jurisdiction,72 
or authorize the remedy,73 or where there are con¬ 
trolling equities of complainant7^ 

Contracts have been held not to fall within the 
rule, although lasting over a considerable period, 
where violations of the decree could only occur at 
considerable intervals, and each violation would be 
a single completed act76 

§ 76. -Railway Operating Contracts 

Generally, railway operating contracts have been en- 
torced specifically. 

Whether a railway operating contract will be 
specifically enforced is a matter of some dispute.76 


Generally, such contracts involving the operation 
of railroads, often of the utmost complexity and ex¬ 
tending over a very long term of years, or perpetual¬ 
ly, have been enforced specifically,77 but a number 
of decisions have held that specific performance of 
railway operating contracts would not be decreed.78 

An agreement by a railway company, in con¬ 
sideration of the conveyance to it of land, to main¬ 
tain a station at a certain place for the grantor’s 
convenience,72 and to stop trains thereat,^® will be 
specifically enforced unless to do so would be to 
subordinate public to private interests,^! or would 
so hamper the railroad company that it could not 
properly discharge its duties to the public in gen- 
eral.^^ 


land V. City of Portland, 83 P.2d 

440, 160 Or. 155. 

58 aj. p 1051 note 47. 

Co-operatlvs contraot 

(1) A retail drusTiflst was entitled 
to specific performance of continuing 
contract of indefinite duration with 
corporation for furtherance of co-op¬ 
erative plan to serve participating in¬ 
dependent druggists* common trade 
interests in competition with chain 
pharmacies, as compensation at law 
in damages for corporation’s breach 
of contract by discontinuing service 
to such druggist would not afford 
adequate remedy.—^Fleischer v. 
James Drug Stores, 62 A.2d 383, 1 
N.J. 138. 

(2) A retail druggist will not be 
denied specific performance of such 
contract on ground that such relief 
would be Impracticable because exe¬ 
cution of decree would entail contin¬ 
uing constant superintendence for 
considerable time, as corporation 
may be enjoined to furnish complain¬ 
ant same services and supplies as all 
other participating druggists as long 
as contract subsists and complainant 
observes stipulations to be performed 
by him.—^Fleischer v. James Drug 
Stores, supra. 

XnstallmeiLt oontraots 

A contract for delivery of goods 
will be speclficaJly enforced, when, by 
its terms, deliveries are to be made 
and purchase price paid In install¬ 
ments running through a considera¬ 
ble number of yeara—Hunt Foods v. 
0*Dlsho, D.C.Cal., 98 F.6upp. 267. 

Where BOX^ervlBory control not neces¬ 
sary 

(1) Enforcement of contract of 
power company to furnish landowner 
electric power did not require such 
minute, constant, or continuing su¬ 
pervision or direction of court as to 
render decree for specific enforce¬ 
ment thereof untenable or invalid.— 
Central Power & Light Co. v. Purvis, 
Tex.Clv.App^ 67 S.W.2d 1086, error 
refused. 


(2) Other contracts see 58 C.J. p 
1051 note 47 [a]. 

71. Pa—Edison Ilium. Co. v. East¬ 
ern Pennsylvania Power Co., 98 A. 
652, 253 Pa 457. 

58 C.J. p 1051 note 48. 

72. Pa.—^Appeal of Cornwall, etc., H. 
Co., 17 A. 427, 126 Pa 232, 11 Am. 
S.R. 889. 

73. Tex.—^Texas Farm Bureau Cot¬ 
ton Assoc. V. Stovall, 253 S.W. 1101, 
113 Tex. 273. 

74. D-S.—Great XAhes, etc., Transp. 
Co. V. Scranton Coal Co., Ill., 239 F. 
603, 162 C.C.A. 487—Shubert v. 
Woodward, Mo., 167 F. 47, 92 C.C. 
A. 509. 

Maintenance simple to provide 
Where backing of water over creek 
seriously inconvenienced landowners, 
Isolating pcurts of farm and causing 
damage which might differ from year 
to year and amount of which would 
be difficult to prove, and municipal 
maintenance of crossing pursuant to 
contract with farmers would be sim¬ 
ple, specific performance of such con¬ 
tract was properly decreed.—Snip v. 
City of Lamar, 201 S.W.2d 790, 239 
Mo.App. 824. 

Inequitable result 
Equity will consider the inequita¬ 
ble results which might follow from 
denying relief.—^Public Market Co. 
of Portland v. City of Portland, 83 P. 
2d 440, 160 Or. 165. 

75. U.S.—^Texas Co. v. Central Fuel 
Oil Co., OkL, 194 P. 1 , 114 C.aA. 
21 . 

N.T.—Goddard v. American Queen, 
61 N.TJS. 138, 44 App.Div. 464. 

76- N.T.—^Prospect Park, eta, R. Co. 
V. Coney Island, eta, R. Co., 39 N. 
B. 17. 144 N.T. 162, 26 L.R.A, 610. 
Tex.—^Lone Stax Salt Co. v. Texas 
Short Line R, Co., 90 S.W. 863, 99 
Tex. 434, .3 L.R.A.,N.S., 828. 

77. Mass.—Attorney General v. 
Trustees of Boston Elevated Ry. 
Co., 67 N.E.2d 676, 319 Mass. 642. 

586 


N.T.—^Bush Terminal Buildings Co. 
V. Bush Terminal R Co., 63 N.T.S. 
2d 744, affirmed 66 N.T.8.2d 644, 
271 App.Div. 835, appeal denied 67 
N.T.S.2d 486. 271 App.Div. 883, cer¬ 
tiorari denied 67 S.Ct 1533, 331 
U.S. 843, 91 L.Ed. 1854. 

58 C.J. p 1052 notes 54, 55. 

FnbUo convenience and necessity 
Fact that specific performance of a 
railroad contract may involve long or 
continuous supervision of the decree 
does not prevent equity from grant¬ 
ing relief of specific performance 
when such relief is required in the 
interest of public convenience and 
necessity.—Bush Terminal Buildings 
Co. y. Bush Terminal R. Co., supra 

Maintenance of trackage to business 
or Industry 

Where a railroad contracts to 
maintain trackage to business or In¬ 
dustry and the remedy at law is in¬ 
adequate, specific performance of 
such contract will be granted unless 
further maintenance of the spur, sid¬ 
ing, or switch contract will injurious¬ 
ly affect service of railroad to general 
publia—^Bush Terminal Buildings Co. 

V. Bush Terminal R. Co., supra. 

78. Md.—^Whalen v. Baltimore, eta, 

R. Co., 69 A. 390, 108 Md. 11, 129 
Am.S.R 423, 17 L.RA.,N.S., 130. 

58 C.J. p 1052 note 57. 

79. Fla.—Taylor v. Florida East 
Coast R Co., 46 So. 674, 64 Fla 636, 
127 Am.S.R 156, 16 L.RA.,N.S., 
307, 14 Ann.Cas. 472. 

58 C.J. p 1052 note 58. 

80. Fla.—Taylor v, Florida East 
Coast R Co., supra. 

58 C.J. p 1052 note 59. 

81. Or.—Fbrd v. Oregon Electric R 
Co.. 117 P. 809. 60 Or. 278> 36 L.R 
A.,N.S., 368, Ann.Cas.l914A 280. 

W. Va—Harper v. Ylrginlan R Co., 86 

S. B. 919, 76 W.Va 788. 

83. W.Va—Harper v. Virginian R 
Co., supra 
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Specific performance of a contract by which' a 
railroad company agrees with a city, which has giv¬ 
en it land and money, to maintain permanently its 
general offices and machine shop in the city not¬ 
withstanding the interests of the railroad and the 
city demand their removal, will not be decreed,®^ al¬ 
though a contract to maintain its division head¬ 
quarters at a certain place has been enforced.84 
Other contracts between shippers and railways, call¬ 
ing for continuous acts, have in a number of in¬ 
stances been refused enforcement, as a contract 
with a quarry to furnish facilities for shipping 
stone,®® or to ship and receive and forward a cer¬ 
tain percentage of freight.®® Specific performance 
of an agreement to maintain an existing siding and 
trestle will not be ordered where the railroad is 
unable to perform the contract because of an order 
of proper authorities directing elimination of grade 
crossings.®^ 

Leases, Where the lease of a railroad express¬ 
ly or by clear implication provides that the lessee 
shall operate the road, it may, although a contra¬ 
ry view has been taken,®® be compelled specifically to 
perform its agreement;®® and, if an action at law 
would not afford adequate redress, the court will 


compel it to operate the road for the term of the 
lease, although it cannot be operated except at a 
loss;®® but, where the lease or contract for the 
use of trackage and terminal facilities is merely for 
the right to such use, to be paid for on a wheelage 
basis, and contains no express covenant to use them, 
the lessee will not be compelled to do so.®^ 

The lessor, in a proper case, may be compelled 
specifically to perform its covenants.®® 

§ 77. Conveyances Enforceable as Contracts 

An Instrument Intended as a conveyance of lands, 
but lacking sfome essential element necessary to pass 
the legal title, may be regarded as an agreement to 
convey and specific performance thereof decreed. 

Where an instrument in writing, intended as a 
conveyance of lands, lacking in some essential ele¬ 
ment necessary to pass the legal title, may be re¬ 
garded as an agreement to convey,®® performance 
thereof will be enforced.®^ Also, where a defective¬ 
ly executed lease is treated as a contract to lease, 
specific performance may be granted.®® Since a 
deed invalid as a deed because of defective execu¬ 
tion by an agent may be construed in equity as a 
contract, specific performance will lie to compel the 
execution of the deed in a proper manner.®® 


83. U.'S.—Texas, etc., R. Co. v. 
Marshall, Tex., 10 S.Ct. 846, 186 IT. 
S. 393, 84 L.Ed. 885. 

84. Tex.—Kueces Valley Townsite 
Co. V. San Antonio, U. & G. H. Co., 
67 S.W.2d 216, 123 Tex. 167. 

85. Ind.—^Louisville, etc., R. Co. v. 
Bodenschatz-Bedford Stone Co., 39 
N.B. 703, 141 Ind. 261. 

8& Tex.—^Lone Star Salt Co. v. Tex¬ 
as Short Line R. Co., 90 S.W. 863, 
99 Tex. 434. 

87. N.J.—Neureiter & Horre v. Cen¬ 
tral R. Co. of New Jersey, 200 A. 
754, 124 N.J.B(i. 163. 

88. Ohio.—^Port Clinton R. Co. v. 
Cleveland, etc., R. Co., 13 Ohio St 
544—^Henry v. Pittsburg, etc., R. 
Co., 6 Ohio S. & CJP. 41, 2 Ohio N.P. 
118. 

89. Ky.—Schmidtz v. Louisville, 

etc., R. Co., 41 S.*W. 1015, 101 Ky. 
441, 19 Ky.L. 666, 88 L.RAl. 809. 

Va.—Southern R. Co. v. Franklin, 
etc., R. Co., 32 S.E. 485, 96 Va. 693, 
44 L.R.A. 297. 

90^ Ky.—Schmidtz ▼. Louisville, 

etc., R. Co., 41 S.W. 1015, 101 Ky. 
441, 19 Ky.L. 666, 88 L.RJL 809. 
Va.—-Southern R. Co. v. Franklin, 
etc., R. Co., 32 S.B. 485, 96 Va. 698, 
44 L.R.A. 297. 

91. X7.S.—Grand Trunk R. Co. v. 
Chicago, etc., R Co., lU., 141 F. 786, 
73 C.C.A. 43, certiorari denied 26 


S.Ct 760, 201 U.S. 646, 60 L.Bd. 
903. 

Ill.—Chicago, etc., R. Co. v. Chicago, 
etc., R. Co., 103 N.B. 264, 260 Ill. 
246. 

92. TJ.S.—Pittsburg, etc., R. Co. v. 
Columbus, etc., R. Co., C.C.Ind., 19 
P.Cas.No.11,197, 8 Biss. 466. 

61 C.J. p 769 note 76. 

93. Iowa.—Overman v. Kerr, 17 
Iowa 485. 

58 C.J. p 1052 note 66. 

Deed of married woman 
Where deed was void because of 
failure of grantor’s husband to Join 
therein and because of grantor’s de¬ 
fective acknowledgment such deed 
was not enforceable as a contract to 
convey,—Tompkins v. American Re¬ 
publics Corp., Tex.Civ.App., 248 S. 
W.3d 1001. 

Gontraot not oonsnmmated 
Where deeds of farm and of house 
and lot which owners contracted to 
exchange were merely left with no¬ 
tary public for safekeeping and until 
parties should meet and consum- 
mate the trade, and contract was 
void because of failure of wife of 
owner of farm which was a home¬ 
stead, to sign the contract the exe¬ 
cution of the deeds and the leaving 
of them with notary public was not 
such a contract as would entitle own¬ 
ers of house and lot to specific pe]> 
formance thereof.—^Bowden v. Wil¬ 
son, 218 S.W.2d 374, 214 Ark. 828. 
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94. Ala.—Stickney Va Haas, 44 So. 2d 
4, 253 Ala. 238—^Fowler v. Morrow, 
15 So.2d 629, 245 Ala. 2. 

Tex.—^Magee v. Young, 198 S.W.2d 
883, 145 Tex. 485—^Martin v. Texas 
Co., Clv.App., 89 S.W.2d 260, error 
granted. 

58 C.J. p 1052 note 66. 

Conveyance of expectant interest 
A contingent remainderman’s con¬ 
veyance of expectant Interest, even if 
not good as a deed at common law, 
would be good in equity as a contract 
for valuable consideration which 
would be specifically enforced.—^In re 
Clayton’s Estate, Md., 74 A.2d 1. 

Where a deed is ambiguous or un- 
oertain in its terms, equity may en¬ 
force contract in order to give relief 
to parties to deed.—^Phillips v. John¬ 
son, 217 P.2d 520, 202 Okl. 645. 

95. Md.—Kikas v. County Com’rs of 
Baltimore County, 89 A.2d 625— 
Saul V. McIntyre, 64 A.2d 282, 192 
Md. 413—^Darling Shops DeL Corp. 
V. Baltimore Center Corp., 60 A.2d 
669, 191 Md. 289, 6 A.L.R.2d 677. 

Ohio.—^Lithograph Building Co. v. 
Watt, 117 N.B. 26, 96 Ohio St. 74— 
Hennessy v. Moreland, 104 N.E.2<X 
195, 90 Ohio App. 178. 

58 C.J. p 1053 note 68. 

96. Ala.—Gillespy v. Hollingsworth,. 
53 So. 987, 169 Ala. 602. 

58 C.J. p 1053 note 70. 
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§ 78. Gifts 

As a general rule, a parol gift or promise to make a 
gift of land will not be specifically enforced unless the 
donee In reliance thereon has taken possession of the 
land and made valuable permanent Improvements there¬ 
on. 

As a general rule, equity will not specifically en¬ 
force a promise to make a gift,^^ and a parol gift^* 
or a promise of a gift^^ of land is not specifically 
enforceable. However, although there is some au¬ 
thority to the contrary,1 it is generally held that 
specific performance will be decreed where the 
parol gift^ or promise of a gift^ of land has so 
induced the donee to make a change of condition 
that to refuse specific performance would be in- 
. equitable, as where the donee has obtained pos¬ 
session and has been induced by such gift^ or prom¬ 
ise of a gift^ to make valuable permanent improve¬ 
ments to the land, and this rule is particularly ap¬ 
plicable where there is consideration for the parol 


gift® or promise to give,^ as where the donor stipu¬ 
lates for the improvements or the donee promises 
to make them,^ or where there is parent-child® or 
other relationship by blood or marriage^® between 
the parties. 

§ 79. Insurance 

Equity may compel specific performance tof agree¬ 
ments with respect to Insurance, such as a contract to 
Insure or to deliver a policy of Insurance. 

Equity may compel specific performance of 
agp*eements with respect to insurance.^^ A contract 
of insurance may be specifically enforced^® where 
the remedy at law is inadequate^® but not, it has 
been held, where there is an adequate remedy at 
law.i^ A bill in equity for specific performance of 
an agreement for renewal may be brought by in¬ 
sured;^® specific performance is a remedy available 
to an assignee who after demand and compliance 


97. N.J.—Frank v. Gaylord, 182 A. 
614, 119 N.J.Eo. 427. 

Wis.—In re Smith's Estate, 277 N.W. 
141, 226 Wis. 556. 

Promise of grift as not conatltutlngr 
completed grift see Gifts S 16. 
C^iudderatlotL 

(1) A want of consideration is 
available as a defense to an allegred 
donor in an action by a purported 
donee to compel performance of a 
promise to make a grift—Oartall v. 
St Lrouis Union Trust Co., 153 S.W. 
2d 370, 348 Mo. 872. 

(2) Consideration for contract as 
essential for specific performance 
g-enerally see supra 9 89. 

98. Okl.—Ooxpru Jnxis q,iLOted tn 
Johnson v. Kimmell, 44 P.2d 978, 
981, 172 OkL 815. 

58 CJr. p 1063 note 72. 

Enforcement of executory or imper¬ 
fect ^ft generally see Gifts S 02. 
Requirement that ^ft of land be in 
writing see Frauds, STtatute of 9 99. 

99. Okl.—Coxpns Juris quoted la 
Johnson v. Ellmmel, 44 P.2d 978, 
981, 172 Okl. 315. 

58 C.J. p 1053 note 74. 

1. Ala.—Grlflto v. GrlflEln, 90 So. 907, 
206 Ala. 489. 

58 C.J. p 1054 notes 82, 83. 

2. Okl.—Corpus Juris quoted la 
Johnson v. Kimmell, 44 P.2d 978, 
981, 172 Okl. 816. 

58 C.J. p 1063 note 76. 

Specific performance of partly pe]> 
formed oral contracts grenerally 
see supra 9 52 et seq 

3. Okl.—Corpus Juris quoted la 
Johnson v. Kimmell, 44 P.2d 978, 
981, 172 Okl. 315. 

58 C.J. p 1053 note 76. 

4. Aria.—Stewart v. Daunron, 160 P. 
2d 321, 63 Ariz. 158. 


OkL—Corpus Juris quoted la Johnson 
V. Kimmell, 44 P.2d 978, 981, 172 
OkL 315. 

Pa.—^Petition of Laucks, Orph., 57 
York ljegr.Rec. 73, applying New 
Jersey law. 

S.C.—Knigrht v. Stroud, 53 S.E.2d 72, 
214 S.C. 437. 

58 C.J. p 1053 note 77. 

Enforcement of parol gift of land 
generally where donee taJkes pos¬ 
session of land and makes improve¬ 
ments thereon see Gifts 9 87. 
Improvemeats aiade for a doaee by 
another person on land embraced in a 
parol gift, pending the donee's pos¬ 
session and on the faith of the gift, 
stand on the same footing as if 
they were made by the donee.—Walk¬ 
er V. Nell, 46 SJ3J. 387, 117 Ga. 783. 

& Okl.—Corpus Juris quoted la 
Johnson v. Kimmell, 44 P.2d 978, 
981, 172 Okl. 815. 

5. a—Knight V. Stroud, 53 S.B.2d 72, 
214 &a 437. 

58 C.J. p 1063 note 78. 

6. Ill.—Clancy v. Flusky, 58 N.E. 
694, 187 Ill. 605, 52 LkR.A 277. 

58 C.J. p 1064 note 79. 

7. Ind.—Swales v. Jacksoxi, 26 N.B. 
62, 126 Ind. 282. 

58 C.J. p 1054 note 80. 

8. U.S.—Neale v. Neales, IKC., 9 
Waa 1. 19 L,.Ed. 690. 

68 C.J. p 1054 notes 79-^1. 

9. S.C.—^Knight V. Stroud, 58 S.E.2d 
72, 214 S.C. 437. 

58 aj. p 1063 notes 77 [b], 78 tb]. 

10. Ga.—Payne v. Thebaut, 180 S.B. 
725, 180 Ga. 758. 

11. Tex.—First Texas Prudential 
Ins. Co. V. Ryan, 82 S.W.2d 685, 126 
Tex. 877. 

12. Tex.—National Life Co. v, Wol- 
verton, ClvAupp., 163 S.W.2d 654— 
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National Life Co. r. Thomason, 
Clv.App., 160 S.W.2d 582. 

13. N.Y.—Stlmson v. Foley Bros., 60 
N.Y.S.2d 611, 270 App.I>iv. 86L 

Sick benefits 

la—Olinskl T. Milk Wagon Drivers' 
Union, Local 753, International 
Brotherhood of Teamsters, Chauf¬ 
feurs, Stablemen and Helpers of 
America, 51 N.E.2d 709, 320 IlLApp. 
487—Jansen v. Milk Wagon Driv¬ 
ers' Union, Local 753, of Interna¬ 
tional Brotherhood of Teamsters, 
Chauffeurs, Stablemen and Helpers 
of America, 51 NJB].2d 621, 320 HL 
App. 435. 

Workmen’s compensation 
A general labor foreman on a gov¬ 
ernment project in Iran who was sick 
from time to time In Iran and more 
particularly during the long trip to 
the United States, and who was found 
on his return to be suffering from ac¬ 
tive pulmonary tuberculosis result¬ 
ing from the reactivation of an ar¬ 
rested tuberculosis originally con¬ 
tracted some years before was enti¬ 
tled to specific performance of work¬ 
men’s compensation provision of his 
employment contract and his em¬ 
ployers’ compensation contract with 
insurance carrier.—Stimson v. Foley 
Bros., 60 N.Y.S.2d 611, 270 App.Dlv. 
861. 

14, U.S.—Tralnor v. Mutual Life 
Ins. Co. of New York. C-CAWis., 
131 F.2d 895—Hagerhorst ▼. Indem¬ 
nity Ins. Co. of North America, D. 
CMo., 30 F.Supp. 152. 

B-L—McGunlgle v. Travelers Ins. 
Co., 41 A2d 1, 70 R.L 496. 

16. Miss.—Liverpool, etc., Ins. Co. 

V. Hinton. 77 So. 662, 116 Miss. 764. 
Tex.—^Westchester Fire Ins. Co, ▼. 

Robinson, ClvApp., 192 S.W. 798. 

68 C.J. p 1054 note 88 £b]. 
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with stipulated conditions as to premiums has been 
refused a renewal to which he is entitled.^® 

It is well settled^^ that a contract to insure or to 
deliver a policy of insurance may be specifically 
enforced,even though a loss has already oc¬ 
curred, where there was a valid agreement before 
the loss;^® and the court having jurisdiction may 
also give a decree for the amount due after a loss.^® 
Likewise, the reinstatement of a policy may be 
specifically enforced.^! Further, a contract to in¬ 
sure for the benefit of another may be specifically 
cnforced,22 but not as against the beneficiaries 
named in violation of the contract where such 
beneficiaries are not made parties to the action.23 

Where insured entered into an enforceable con¬ 
tract to change the beneficiary, the promisee has 
a right to compel specific performance,^^ notwith¬ 
standing the death of the promisor ;25 equity will 
disregard the formal steps and treat the promisee 
as already substituted as beneficiary.^® Specific 
performance may be decreed of an agreement that 
the premium may be paid partly in cash and partly 


by a receipted bill for services rendered the com- 
pany.27 Where an automobile liability policy pro¬ 
vides that insurer will pay any sum insured be¬ 
comes obligated to pay, insured can maintain an ac¬ 
tion in equity to compel insurer to pay a judgment 
against insured.*® An action in which the bill 
seeks relief by way of specific performance to pre¬ 
vent forfeiture has been upheld.®® Where a loss 
has been proved and adjusted, a suit for specific 
performance will lie against the oflScers of a volun¬ 
tary association to compel them to levy an assess¬ 
ment to pay such loss, in accordance with the as¬ 
sociation’s express contract with the member.®® 

§ 80. Loans, Advances, or Pa3niient of Mon¬ 
ey 

At t general rule, eontraets to borrow, lend, or pay 
money will not be specifically enforced. 

As a general rule, an agreement to borrow a 
sum of money, whether or not on security, will not 
be specifically enforced ;®i and this is also true of 
an agreement to lend money;®* but specific per¬ 


is. Ga.—^N’atlonal Life Ins. Co. v. 
.Beck, etc., Bteirdware Co., 98 S.B. 
266, 148 Ga. 767. 

17. XJ.S.—^Eagrle Star, etc., Domin¬ 
ions Ins. Co., V. Moore, C.C.A.CaI., 
9 F.2d 296. 

S8 C.J. p 1054 note 86. 

lA N.H.—Gerrlsh v. Gherman Ins. 

Co., 55 N.H. 365. 

58 C.J. p 1054 note 87. 

•Specific performance of contract to 
Issue paid-up life Insurance policy 
see Insurance 9 460. 

Parol contract to insure may be en¬ 
forced in equity by suit for specific 
performance of such agreement. 

Fla.—Collins v. .ffltna Ins. Co., 138 So. 
369, 103 Fla. 848. 

Idaho.—Hahn v. Katlonal Casualty 
Co., 136 P.2d 739. 64 Idaho 684. 
Ky.—Henry Clay Fire Ins. Co. v. 
Grayson County State Bank, 39 S. 
W.2d 482, 239 Ky. 239. 

Mass.—^Friend Bros. v. Seaboard Sur. 
Co., 56 N.H.2d 6, 316 Mass. 639, 163 
A.L.R. 962. 

98 C.J. p 1169 note 66. 

■Cancellation of policy 

Specific performance may be de- 
•creed asalnst an insurance company 
to prevent it from cancelln^r a policy 
of workmen’s compensation insurance 
contrary to its contract with insured, 
in view of fact that insured cannot 
set other insurance and ds prohibited 
by law from continuing In business 
without Insurance.—^Magna Mfg. Co. 
V. ^tna Casualty & Surety Co., 18 
A.2d 665, 129 N.J.Ba. 142. 

19. Ky.—Henry day Fire Ins. Co. v. 


I Grayson County State Bank, 89 
S.W.2d 482, 239 Ky. 239. 

68 C.J. p 1054 note 88. 

20. KJBL—Gerrlsh v. German Ins. 
Co., 55 Nja. 356. 

58 CLJ. p 1054 note 89—38 CJ. p 1169 
note 66. 

21. XJ.S.—^Franklin Life Ins. Co. v. 
(Parish. aaA.Fla., 109 F.2d 276— 
Lanier v. New York Life Ins. Co., 
C.C.A.Fla., 88 F.2d 196, certiorari 
denied New York Life Ins. Co. v. 
Lanier, 57 S.Ct 795, 801 TJ.S. 693, 
81 L.Bd. 1349. 

22. Mich.—^Bohnsack v. Detroit 

Trust Co., 290 N.W. 367, 292 Mich. 
167. 

Promise to make one benefidary 
One who served as housekeeper 
and practical nurse for approximately 
six years, with practically no pay but 
the assurance that she would re¬ 
ceive proceeds of insurance policies 
placed in trust for her, and when her 
services were no longer required was 
Informed that policies would be kept 
in force for her benefit, was entitled 
to specific performance of agreement, 
as against a mere donee who was 
substituted as beneficiary by Insured. 
—^MacDonald v. Conservative Life 
Ins. Co. of Wheeling, W. Va., 290 N. 
W. 372, 292 Mich. 182. 

23. Mich.—Bohnsack v. Detroit 

Trust Co., 290 N.W. 867, 292 Mich. 
167. 

24. U.S.—^Lovlnger v. Garvan, D.CN. 
Y., 270 F. 298. 

25. U.S.—Kansas dty Life Ins. Co. 
V. Jones, D.C.Cal., 21 F.Supp. 169— 

589 


Lovlnger v. Garvan, D.C.N.Y., 270 
F. 298. 

23. U.S.—Kansas City Life Ins. Co. 

V. Jones. D.C.CaI., 21 F.Supp. 169. 
87 CJ. p 686 note 65. 

27. Ill.—Otis V. Provident Savings 
Life Assur. Soo., 173 Ill.App. 70. 

28. N.Y.—^Price V. Maryland Cas. Co., 
294 N.Y.S. 448, 162 Mlsc. 363—Rob¬ 
erts V. Keene, 183 N.Y.S. 1091, 74 
Mlsc. 288. 

STonoodperation by Insured as da« 
fense held not established.—^Price v. 
Maryland Cas. CO., 294 N.Y.S. 448, 
162 Mlsc. 363. 

29. m. —^Rowell V. Covenant Mut. 
Life Assoc., 84 Ill.App. 304. 

Tex.—^Flrst Texas Prudential Ins. Ca 
V. Ryan, 82 S.W.2d 635, 126 Tex. 
877. 

30. Or.—^Kimball v. Lower Columbia 
Fire Assoc., 136 P. 877, 67 Or. 249. 

31. Ark.—Oorptis Juris quoted in 
Columbian Mut. Life Assur. Soc. v. 
Whitehead, 101 S.W.2d 455, 456, 
193 Ark. 598. 

Wash.—Steward v. Bounds, 9 P.2d 
1112, 167 Wash. 554, modified on 
other grounds 15 P.2d 1119, 170 
Wash. 698. 

W.Va.—Gideon v. Putnam Develop¬ 
ment Co., 167 S.H. 140, 118 W.Va. 
200 . 

58 CJ. p 1055 note 92. 

32. Ark.— Corpus Juris quoted In 
Columbian Mut. Life Assur. Soc. 
V. Whitehead, 101 S.W.2d 465, 466, 
193 Ark. 598. 

N.J.—City of Camden v. South Jersey 
Port Commission, 73 A.2d 65, 4 N. 
J. 357. 
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fonnance may be ordered where there is no other 
way in which the injured person can secure re- 
lief,55 and it has been held that a county may main¬ 
tain an action for the specific performance of a 
contract for the sale of its bonds.®^ Specific per¬ 
formance of a contract to obtain a loan for plain¬ 
tiff has been held available where plaintiff is un¬ 
able to obtain a loan elsewhere.®^ 

Since the remedy at law is generally adequate, a 
contract or agreement for the payment of money 
is not ordinarily specifically enforceable,®® and this 
rule extends to contracts essentially for the pay¬ 
ment of money,®^ such as an agreement to give 
plaintiff a written statement as evidence of his right 
to recover money,®® or to pay money in gold or 
silver coin.®® Equity will not usually decree specif¬ 
ic performance of a contract calling for payments 
over a protracted period of time since such a de¬ 
cree would require protracted supervision and di¬ 
rection by the courL^® It has been held that specific 


81 aj.s. 

performance of a contractual obligation to place one 
on a governmental pension roll will not be denied 
on the ground that mandamus is available as a 
remedy.Where the court has jurisdiction on 
other grounds, it may order payment of money in 
pursuance of a contract by way of complete re¬ 
lief.^® 

§ 81. Partnership 

Ordinarily, an agreement to enter Into a partnership 
will not be specifically enforced. 

Ordinarily, an agreement to enter into a partner¬ 
ship,^® such as an agreement to enter into a partner¬ 
ship for a fixed term,^^ will not be specifically en¬ 
forced, particularly where personal skill, attention, 
and services in the management of the business 
would be required.-*® Specific performance lies to 
secure to a partner his interest in property to 
which, by the partnership agreement, he is en- 
titled,^® and a partnership agreement under which. 
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Ohio.—-Witner v. Goodman, 28 Ohio 
N.iP.,N.S., 687. 

Wash.—Steward v. Bounds, 9 P.2d 
1112, 167 Wash. 554, modified on 
other srrounds 15 P.2d 1119, 170 
Wash. 698. 

W.Va.—Gideon v. Putnam Develop¬ 
ment Co., 167 S.B. 140, 118 W.Va. 
200 . 

Wls.—Cozpns JnxlB dted ia Peper v. 
Bveland, 272 N.W. 11, 18, 224 Wls. 
267. 

58 O.J. p 1055 note 98. 

83. Njr.—CUty of Camden v. South 
Jersey Port Commission, 78 A.2d 
56, 4 ir.J. 857. 

Xrreparahle Injuxar 

Where the city and the port com¬ 
mission made asrreement to finance 
construction of a pier, which provid¬ 
ed that city would contribute certain 
amoimts at intervals and that com¬ 
mission would annually, in its uncon¬ 
trolled discretion, repay dty from 
moneys in its hands, and city did not 
receive benefits which it considered 
equal to contributions made; but 
rlgrhts of citizens and third persons, 
including bondholders, would be ir¬ 
reparably injured If city were re¬ 
lieved of its obligations, court would 
specifically enforce agreement a.gainst 
the dty.—City of Camden v. South 
Jersey Port Commission, supra, 
aiortgage ezecated before loan re¬ 
ceived 

Where a mortgagor, without any 
fault on his part, has executed a 
mortgage for more than the amount 
received by him, the difference hav¬ 
ing been appropriated by a broker 
not authorized to receive it, specific 
performance will be granted requir¬ 
ing lender to advance difference 
where remedy at law is not adequate. 
—Jacobson v. First Nat Bank of 


Bloomlngdale, 20 A.2d 19, 129 N.J. 
Eq. 440, affirmed 28 A.2d 409, 180 N. 
J.Eq. 604. 

34. N.C.—^Maxwell v. Branch Bank¬ 
ing 8b Trust Co., 164 S.E. 620, 203 
N.C. 143. 

35. Da.—Cohen v. Deaman & Clesl, 
App., 162 So. 186. 

36. XJ.S.—Jamison Coal & Coke Co. 
V. Goltra, C.CAl.Mo., 143 P.2d 889, 
154 A.L.B. 1191, certiorari denied 
65 S.Ct 122, 828 U.S. 769, 89 Im 
Ed. 615. 

Ill.—^Ingram v. Hammer Bros. VThlte 
I.ead Co., 269 HUVpp. 87. 

Mich.—^Morten v. Zevalklnk, 8 N.W.2d 
642, 304 Mich. 672, rehearing denied 
9 N.W.2d 918, 304 Mich. 672. 

JN.H.—Bourn v. DuS, 72 A.2d 601, 
96 N.H. 194. 

58 C.J. p 1055 note 94. 

37- N.J.—^Borough of Kenilworth v. 
Graceland Memorial Park Abs*d, 
199 A. 716, 124 N.J.Bq. 85. 

38. IT.T.—Morgens tern v. .Burkhardt 
80 N.T.a 190, 9 Misc. 417. 

58 G.J. p 1055 note 95. 

39. Maas.—-Howe v. Nickerson, 14 
Allen 400. 

58 C.J. p 1055 note 96. 

40. Ala.—Henderson v. Coon, 18 So. 
2d 564, 244 Ala. 824. 

m.—^Langson v. Gcldberg, 18 N.E.2d 
729, 298 IU.App. 229, affirmed 26 N. 
E.2d 111, 878 m. 297. 

N.H.—Bourn v. Duff, 72 A.2d 601, 96 
N.H. 194. 

Enforcement inconvenient or difficult 
generally see supra $ 17. 

Principle coiuddered but not ooaoliu 
dve 

The prlndple that court, in grant¬ 
ing specific performance, does not oi> 
dlnaxlly supervise a performance 
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which requires Installment payments 
and will often deny relief when it 
cannot dispose of matter in contro¬ 
versy by a decree capable of present 
performance is to be considered in 
granting relief but is not conclusive. 
—^Boozer V. Blake, 17 So.2d 152, 245 
Ala. 889. 

41. N.Y.—Delia v. Wallander. 94 N. 
T.S.2d 886. 276 App.Div. 924—Un¬ 
derhill V. Valentine, 46 N.T.S.2d 93, 
267 App.Div. 778. 

48. Mich.—Grand Rapids, & I. R. 
Co. V. Grand Rapids, K. & S. E. R. 
Co., 140 N.W. 906, 174 Mich. 634. 
N.T.—lAvingston v. Painter, 43 Barb. 
270, 19 Abb.Pr. 28. 28 HowjPt. 617. 

43. U.S.—Hyer v. Richmond Trac¬ 
tion Co., Va, 18 act. 114, 168 U. 
S. 471, 42 L.Bd. 647. 

58 C.J. p 1055 note 1. 

Partnership at will see supra § 15. 

44. Del.—Satterthwait v. Marshall, 4 
DeLCh. 887. 

W.Va—Cross v. Hopkins, 6 W.Va 
828. 

45. U.S.—^Rablnowltz v. Borlsh, D.C. 
N.J., 43 F.Supp. 413. 

58 C.J. p 1066 note 4. 

46. Md.—Snodgrass v. Stubbs, 64 A. 
2d 338. 189 Md. 28. 

58 C.J. p 1056 note 5. 

PezfeotLon of title on death of part¬ 
ner 

Equity will compel perfection of 
legal title to partnership property in 
surviving partner, entitled thereto In 
severalty at death of survivor of 
two other partners under oral part¬ 
nership agreement, by execution of 
required instruments of title, not¬ 
withstanding attempted testamentary 
or other disposition of property by 
latter survivor in assertion of title 
or interest In confiict with, or ad- 
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on dissolution, one partner is entitled to a con- the partnership agreement where a dissolution of 
veyance from the other of his interest in partner- the partnership is not sought.®^ 
ship property is enforceable^^ Where the partner¬ 
ship is for a fixed term, where there has been part § 82. Personal Services 

pcrfom^ce on plaintiflPs and where it is a. . aenerai rui., .pecmc performance doe. not lie 

essential to the ends of justice that the status of to enforce a provision in a contract for the perform- 
the parties be fixed by the execution of the partner- ^ personal services. 

ship articles, this may be decrced,^^ although the In general, specific performance does not lie to 
parties will not be compelled to act under them after enforce a provision in a contract for the perform- 

the execution.4^ So, in case of such part perform- ance of personal services®2 requiring special knowl- 

ance, defendant may be compelled to carry out his edge,®2 ability,experience,®® or the exercise of 

ageement to convey property to the firm.®® It has judgment,®® skill,®7 taste,®® discretion,®® labor,®® 

been held that specific performance does not lie tact,®i energy,®® or integrity,®® particularly where 

between partners to compel one of the partners to the performance of such services would be continu- 

perform a promise which is an incidental part of ous over a long period of time.®^ This rule is 


verse to, trust under which he holds 
property for partnership’s use and 
benefit.—Ottaviano v. Lorenzo, 179 A. 
530, 169 Md. 6L 

47. TJ.S.—Whitney v. Dewey, Idaho, 
168 F. 885, 86 O.CJL 21. 

Neb.—English v. Milligan, 48 N.W. 
120, 27 Neb. 826. 

48. N.T.—Hart v. Hart, 176 N.T.S. 
790, 188 App.Div. 283—Goldberg v. 
EUrschsteln, 73 N.Y.S. 358, 36 Mlsc. 
249. 

48. N.T.—Goldberg v. Kirschsteln, 
73 N.Y.S. 858, 36 Mlsc. 249. 

58 CJ. p 1056 note 7. 

5a N.Y.—Hart v. Hart, 176 N.Y.S. 

790, 188 APP.D1V. 288. 

Tenn.—^Tllman v. Cannon, 8 Humphr. 
687. 

51. N.Y.—Dow V. Beals, 262 N.Y.S. 
739, 238 APP.D1V. 810, withdrawal 
of appeal granted 188 N.E. 96, 262 
N.Y.S. 631—^McDonald v. Marra, 76 
N.Y.S.2d 870. 

58. TJ.S. —Corpus Juris cited in 
Bethlehem Engineering Export 
Corp. V. Christie, D.C.N.Y., 26 F. 
Supp. 121, 122, aJChrmed, C.C.A., 105 
F.2d 933, 125 A.L.R. 1441. 

Ark.—^Montgomery County Canning 
Co. v. Bates, 203 S.W.2d 195, 211 
Ark. 930. 

Gal.—Coykendall v. Jackson, 62 P.2d 
746, 17 Cal.App.2d 729. 

D.C.—^Tucker v. Warfield, 119 P.2d 12, 
73 APP.D.C. 278. 

Dl.—Cowen v. McNealy, 96 N.B.2d 
100, 342 lU-App. 179—Ledford v. 
Chicago, M., St. P. & P. R. Co., 18 
N.E.2d 568, 298 Ul.App. 298. 

Ind.—^Faultless Caster Corp. v. Unit¬ 
ed Elec., Radio & Mach. Work^s 
of America, CIO, Local 813, 86 N. 
B.2d 703, 119 Ind.App. 330—^Hall v. 
Delphi-Deer Creek Tp. School Cor¬ 
poration, 189 N.E. 527, 98 Ind.App. 
409. I 

Iowa.—Wilson v. AlrMne Coal Co., ; 
246 N.W. 753, 216 Iowa 855. | 


Md.—^Belote v. Brown, 65 A.2d 910, 
193 Md. 114—Snodgrass v. Stubbs, 
64 A.2d 838, 189 Md. 28—Corpus Jn. 
rls cited iu Reed v. Reed, 169 A. 
798, 799, 166 Md. 604—^McKeever v. 
Washington Heights Realty Corp., 
37 A.2d 305, 183 Md. 216. 

Mich.—Sword v. Aird, 9 N.W.2d 907, 
306 Mich. 14—O’Mella v. Berghoff 
Brewing Corp., 8 N.W.2d 141, 304 
Mich. 471, 146 A.L.R. 679. 

Minn.—Safro v. Lakofsky, 238 N.W. 
641, 184 Minn. 336. 

Neb.—^Rudolph v. Andrew Murphy & 
Son, 237 N.W. 669, 121 Neb. 612. 

N.H.—^Lambert v. Lambert, 77 A.2d 
34, 96 N.H. 876—Allbee v. Evans, 
87 A.2d 790, 93 N.H. 202—Knox v. 
Allard, 5 A,2d 716, 90 N.H 167— 
McCrillls V. American Heel Co., 155 
A. 410, 86 N.H 165. 

N.J.—Corpus Jtiris cited in Sleldler, 
Inc. V. Coast Finance Co., 18 A.2d 
268, 129 N.J,Bq. 161, 136 A.L.R. 
273—Quigley Co. v. Asbestos Lim¬ 
ited, 44 A.2d 89, 23 N.J.Misc. 301, 
affirmed 46 A.2d 787, 138 N.J.Bq. 
111 . 

N.Y.—Stem v. Freeport Acres, 107 N. 
Y.S.2d 810. 

Pa.—^McMenamin v. Philadelphia 
Transp. Co., 51 A.2d 702, 356 Fa. 
88—^Retail Cigar, Drug and Lunch¬ 
eonette Employees Union, Local 
1034, etc., V. Sun Ray Drug Co., 67 
Pa.Dist. & Co. 512. 

Tex.—Corpus Juris cited in Blrdville 
Independent School Dist. v. Deen, 
C1V.APP., 114 S.W.2d 628, 631— 
Consolidated Indemnity Ins. Co. v. 
Smith, Clv.App., 74 S.W.2d 139— 
Capps V. Joiner, Civ.App., 69 S.W. 
2d 863, error dismissed. 

Wyo.—Corpus Jnris cdted In Beatty 
V. Chicago, B. & Q. R. Co., 52 P. 
2d 404, 406, 49 Wyo. 22. 

68 C.J. p 1056 note 10, p 1058 note 48. 

Indirect enforcement of such con¬ 
tracts by Injunction against engag¬ 
ing in other employment see In¬ 
junctions S 82. 

53. —Weight V. Houdaille-Her- 

shey Corp., 31 N.W.2d 845, 821 

591 


Mich. 21—Sword v. Aird, 9 N.W.2d 
907, 306 Mich. 14. 

N.Y.—Stem v. Freeport Acres, 107 
N.Y.S.2d 810. 

58 C.J. p 1057 note 11. 

54. mch.—Heth V. Smith, 141 N.W. 

583, 175 Mich. 328. 

Mo.—^Falder v. Dreckshage, App., 227 
S.W. 929. 

65- U.S.—Shubert v. Woodward, Mo.» 

167 F. 47, 92 C.C.A. 609. 

58 C.J. p 1057 note 13. 

63. Mich.—Sword v. Aird, 9 N.W.2d 
907, 306 Mich. 14. 

58 C.J. p 1057 note 14. 

57- Mich.—^Wright v. Houdaille-Her- 
shey Corp., 81 N.W.2d 846, 821 
Mich. 21—Sword v. Aird, 9 N.W.2d 
907, 306 Mich. 14. 

N.Y.—Stem v. Freeport Acres, 107 
N.Y.S.2d 810. 

58 C.J. p 1057 note 15. 

58. Ind.—^Thiebaud v. Union Furni¬ 
ture Co., 42 N.E. 741, 143 Ind. 840. 

Miss.—^Bomer v. Canady, 30 So. 688, 
79 Miss. 222, 89 Am.S.R. 593, 55 
L.R.A. 328. 

59. U.S.—Shubert v. Woodward, Mo., 
167 F. 47, 92 C.C.A. 509. 

68 C.J. p 1067 note 17. 

60. U.S.—^Rutland Marble Co. v. Rip¬ 
ley, Vt, 10 Wall. 339, 19 L.Bd. 955 

58 C.J. p 1067 note 18. 

61. Ill.—Grape Creek Coal Co. ▼. 
Spellman, 39 ni.App. 630. 

62. Or.—^Harlow v. Oregonian Pub. 
Co., 78 P. 737, 46 Or. 620. 

63. Mich.—Sword v. Aird, 9 N.W.2d 
907, 806 Mich. 14. 

68 C.J. p 1057 note 21. 

64. Cal.—^Universal Sales Corp. v. 
California Press Mfg. Co., 128 P. 
2d 666, 20 Cal.2d 761. 

Iowa.—^Klng Features Ssmdlcate 

Dept, of Hearst Corp. Intern. News 
Service Division v. Courrier, 48 N. 
W.2d 718, 241 Iowa 870. 

Mich.—Sword v. Aird, 9 N.W.2d 907, 
806 14. 

58 C.J. p 1057 note 22. 
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based on the fact that the mischief likely to result 
from an enforced continuance of the relationship 
incident to the service after it has become personal¬ 
ly obnoxious to one of the parties is so great that 
the interests of society require that the remedy be 
denied,®® and on the fact that the enforcement 
of a decree requiring the performance of such a 
contract would impose too great a burden on the 
courts.®® Obviously, a contract for personal serv¬ 
ices will not be specifically enforced where the 
remedy at law is adequate,®^ but the rule also ap¬ 
plies where the remedy at law is inadequate.®® 

On the other hand, where services have an unique 
and peculiar value, specific performance has been 
awarded under some circumstances.®® The fact 
that the contract calls for services or acts does not 
preclude specific performance where the contract 
does not require that the acts or services be per¬ 


sonally performed by the contracting party.*^® 

Application to partiadar contracts. Direct spe¬ 
cific performance has been refused of contracts to 
act as agent,71 manager,^® corporate director,^® to 
furnish a .company of first-class actors,74 to distrib¬ 
ute newspapers and collect subscriptions,75 to saw 
lumber,7® to collect stock,77 to collect and dispose 
of garbage,7® or to supervise settlement work.7® 
Other instances where direct specific performance 
has been refused are agreements to support or care 
for the other party to the contract®® or to give him 
a home;®i a contract to sing,®® to act,®® or to 
teach ;®4 a contract by an inventor®® or an at¬ 
torney;®® contracts requiring mechanical skill ;®7 
and a contract for menial services.®® 

While it has been held that a contract for the 
drilling of an oil well will not be specifically en¬ 
forced,®® it has also been held that, where such a 


65. Md.—^McKeever v. Washington 
Helgrhts Realty Corp., 37 A.2d 305, 
188 Md. 216—Fitzpatrick v. Mi¬ 
chael. 9 A.2d 639, 177 Md. 248. 

Wyo.—Cozpua Juris dted in Beatty 
V. Chlcagro, B. & Q. R. Co., 62 P.2d 
404, 406, 49 Wyo. 22. 

68 C.J. p 1056 note 10 [c]. 

66. Md.—^McKeever v. Washlngrton 
Heights Realty Corp., 37 A.2d 305, 
188 Md. 216—Fitzpatrick v. liil- 
chael, 9 A.2d 639, 177 Md. 248. 

N.J.—Quigley Co. v. Asbestos Llzn- 
Ited, 44 A.2d 89, 28 N.JTJdlsa 301, 
affirmed 46 A.2d 787, 138 N.J.Ed. 
111 . 

58 C.J. p 1056 note 10 [c]. 
Enforcement inconvenient or difficult 
generally see supra { 17. 

67. Pa.—Eapcia v. Lessig, 186 A. 
760, 122 Pa.Super. 421. 

68. Md.—Fitzpatrick v. Michael, 9 
A.2d 639, 177 Md. 248. 

69. U.S.—Shanks Village Committee 
Against Rent Increases v. Cary, C. 
AJO’.Y., 197 F.2d 212. 

58 C.J. p 1057 note 28. 

70. Cal.—^Plke v. Hayden, 218 P.2d 
578, 97 Cal.App.2d 606. 

Bemoval of doud on title 
Where vendor agreed. In contract 
for sale of realty, to prosecute suit 
to remove cloud on title, and failed 
to amend bill In such suit within 
time allowed after suit was dismiss¬ 
ed for want of indispensable parties, 
purchaser was not precluded from 
maintaining bill in nature of bill of 
review to intervene in vendor's suit, 
on ground that contract required per¬ 
sonal services, skill, technical knowl¬ 
edge, Judgment and discretion over 
considerable period of time and was 
not enforceable by courts.—Andrew 
V. Hecker, 182 So. 261, 182 Fla. 769, 

71. U.S.—Bethlehem Engineering 


Export Co. V. Christie, C.C.A-N“.T., 
105 F.2d 938, 125 A.L.R. 1441. 

68 C.J. p 1067 note 24. 

72. U.S.—Shubert v. Woodward, Mo., 
167 F. 47, 92 C.CJL 609. 

68 C.J. p 1067 note 25. 

73. Pa.—^Montgomery v. Montgom¬ 
ery, 112 A 474, 269 Pa. 882. 

74. Ul.—Welty v. Jacobs, 49 NJB3. 
723, 171 m. 624, 40 KRJL 98. 

75. Or.—Harlow v. Oregonian Pub. 
Co., 78 P. 737, 45 Or. 620. 

76. Mich.—^Roberts v. Kelsey, 88 
Mich. 602. 

77. Ohio.—Hayman v. Campbell, 2 
Ohio N.P.,N.S., 218. 

78. Ariz.—Miller v. City of Phoenix, 
75 P.2d 1038, 61 Ariz. 264, 

79. m.—^Barker v. Hauberg, 156 N. 
E. 806, 325 HI. 538. 

80. Cal.—^Lovelace v. Tree, 85 P.2d 
842, 140 Cal.App. 264. 

N’.H.—^Lambert v. Lambert, 77 A2d 
34, 96 H.H. 876. 

N.T.—Grosso v. Santorl, 288 N.T.S. 

912, 246 App.I>iv. 756. 

68 C.J. p 1058 note 35. 

Contract to provide money for snp. 
port 

(1) A court of equity, however, has 
Jurisdiction to decree performance of 

I a support agreement or family ar¬ 
rangement which provides merely 
for the payment of money.—Ward v. 
Ward, 47 Pa.Dist & Co. 233, 58 
Montg.Co. 443, 56 York Leg.Rec. 206 
—Ward V. Ward, Pa.Com.>Pl., 59 
Montg.Co. 101. 

(2) Accordingly, a contract to sup¬ 
port Infant not related was specifi¬ 
cally enforceable as against conten¬ 
tion contract called only for pay¬ 
ments of money which were to con¬ 
tinue over a lifetime.—Weinberger v. 
Van Hessen, 183 H.E. 429, 260 H.Y. 
294. 


(3) Where agreement pursuant to 
which brothers bequeathed their re¬ 
spective shares of stock in corpora¬ 
tion to each other provided that sur¬ 
viving brother should, within limita¬ 
tions of the business, contribute to¬ 
ward the support of the widow of the 
deceased party, surviving brother 
was bound to a reasonable exercise 
of the stipulated discretion in deter¬ 
mining ability of corporation to pay, 
and arbitrary or capricious action or 
bad faith would constitute violation 
of obligation of contract which might 
be redressed by specific performance. 
—^Fountain v. Fountain, 89 A2d 8, 9 
N.J. 658. 

81. Okl.^Brinkley v. Patton, 149 P. 
2d 261, 194 Okl. 244. 

82. N.Y.—Sanquirico v. Benedetti, 1 
Barb. 316—^Mapleson v. Del Puente, 
18 Abb.N.Cas. 144. 

83. Pa.—^Ford v. Jermon, 6 Phila. 6. 
58 C.J. p 1058 note 37. 

84. Ind.—Hall v. Delphi-Deer Creek 
Tp. School Corporation, 189 N.K 
527, 98 Ind.App. 409. 

Minn.—Safro v. Lakofsky, 238 K.W. 
641, 184 Minn. 836. 

85. Mich.—Wright v. Houdaille-Her- 
shey Corp., 81 H.W.2d 846, 821 
Mich. 21. 

58 C.J. p 1068 note 39. 

86. Or.—Corpiui Juzls dted In In re 
Xiachmund’s Estate, 170 P.2d 748, 
752, 179 Or. 420, 166 AIuR. 479. 

58 C.J. p 1068 note 40. 

87. Cal.—Wakeham v. Barker, 22 P. 
1131, 82 CaL 46. 

58 C.J. p 1068 note 41. 

88. Ind.—^In re Clark, 1 BladEC. 122, 
12 Am.D. 213. 

89. La.—^Flte v. Miller, 187 So. 650^ 
192 La. 229, 122 AL.R. 446. 

Tex.—Logan v. Elliot, Civ.App., 61 
S.W.2d 167. 
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contract is not necessarily a contract for the per¬ 
formance of personal services by the contractor, it 
may be specifically enforced.^O A decree determin¬ 
ing the rights of parties who acquired properly as 
part of a joint enterprise and providing that one 
of parties must continue to contribute his services 
in the maintenance and operation of the property 
has been held not to violate a statute forbidding 
the specific performance of personal service em- 
plo 3 nment contracts.®^ A labor union may obtain 
specific performance of its contract with an em¬ 
ployer, including a provision for a closed shop.^s 

§ 83. Security or Indemnity 

Agreements to Indemnify or give security may be 
specifically enforced. 

Agreements to indemnify plaintiff may be en¬ 
forced specifically,®^ unless such agreement is more 
than a mere contract to indemnify,®^ or the remedy 
at law is adequate.®® Specific performance will also 
be given of an agreement to give security where the 
remedy at law for breach of such agreement is in- 
adequate.®7 Since a creditor has an action for 
damages for breach of a contract of guaranty, it 


has been held that he cannot obtain specific per¬ 
formance of such contract;®® but, where a surety 
has the right to go into a court of equity to com¬ 
pel payment of the debt by the principal, he may do 
so by a bill for specific performance.®® 

Contract to pay off lien. Agreements to pay off 
a lien by mortgage, judgment, or otherwise, held 
by a third person on plaintiff’s property or on 
property contracted to be conveyed, have been en- 
forced,! unless there is an adequate remedy at 
law.® The mortgagor may bring a bill in equity 
ag^ainst the grantee to compel him to perform his 
covenant to pay the mortgage debt,® but this remedy 
is not available against a subsequent purchaser for 
value of the land who takes it without actual or 
constructive knowledge of the assumption agree¬ 
ment.^ 

§ 84. - Contract to Give Mortgage 

An agreement to give a mortgage is specifically 
enforceable unless there is an adequate remedy at law. 

An ag^reement to g^ve a mortgage on land is 
specifically enforceable,® unless there is an adequate 


90. Tex.—Capps v. Joiner, Civ.App., 
69 S.W.2d 868, error dismissed. 

91. CaL—^Barms v. Reed, 167 P.2d 
747, 73 Cal.App.2d 858. 

92. La.—^Baton Rouge Bldg. Trades 
Council V. T. L. James & Co., 10 So. 
2d 606, 201 La. 749. 

N.T.—^De Agostlna v. Holmden, 286 N. 
Y.S. 909, 167 Mlsc. 819. 

93. La.—^Baton Rouge Bldg. Trades 
Council V. T. L. James & Co., 10 
So.2d 606, 201 La. 749. 

94. Conn.—Corpus Jtiris cited In 
Hayes v. Capitol Buick Co., 176 A. 
886, 888, 119 Conn. 372. 

68 C.J. p 1068 note 44. 

95. ni.—^Pierce v. Plumb, 74 HI. 326. 
68 C.J. p 1068 note 45. 

96. Fla.—^American Sur. Co. of New 
York V. Muppby, 13 So.2d 442, 162 
Fla. 862. 

ni.— Pierce v. Plumb, 74 Ill. 826. 

Pa.—JCity of Philadelphia v. Phila¬ 
delphia Gas Works, 49 Pa.Dist & 
Co. 814. 

97. U.S.—^Marine Midland Trust Co. 
of New York v. Alleghany Corp., D. 
C.N.Y., 28 F.Supp. 680. 

N.J.—Standard Sur. & Caa. Co. of 
Now York v. Caravel Industries 
Corp., 15 A.2d 268, 128 N.J.Eq. 104 
N.Y.—Singer v. New Belfort Apts., 
79 N.Y.S.2d 464—National Surety 
Corp. V. Titan Const Corp., 26 N.Y. 
S.2d 227, affirmed 24 N.Y.S.2d 141, 
260 App.Dlv. 911, reargument de¬ 
nied 25 N.Y.S.2d 898, 260 App.Dlv. 
923. , 

81 C. J.S.—88 


W.Va.—^U. S. Stamping Co. v. Gall, 
2 S.R2d 269, 121 W.Va. 190, 122 A. 
L.R. 260. 

Fact that landlord attached ten¬ 
ant’s money In bank was no bar to 
decree for specific performance of 
tenant's obligation to furnish bond 
indemnifying landlord against ten¬ 
ant's default—^Hayes v. Capitol Buick 
Co., 176 A. 886, 119 Conn. 372. 
Damage not presently ascertainable 
Where damages resulting from de¬ 
fendants* failure to give security for 
performance of defendant's agree¬ 
ment to indemnify plaintiff against 
loss, if any, sustained by plaintiff as 
result of executing a bond for de¬ 
fendants’ performance of a contract 
were not presently ascertainable, le¬ 
gal remedy of an action at law on de¬ 
fendants’ agreement to give security 
was inadequate in so far as plaintiff’s 
right to specific performance of such 
agreement was concerned.—^National 
Surety Corp. v. Titan Const. Corp., 
26 N.Y.S.2d 227, affirmed 24 N.Y.S.2d 
141, 260 App.Dlv. 911, reargument de¬ 
nied 26 N.Y.S.2d 398, 260 App.Dlv. 
923. 

98. N.Y.—^Roberts v. Reene, 138 N. 
Y.S. 1091, 74 Mlsc. 288. 

99. N.Y.—^Roberts v. Keene, supra. 
58 C.J. p 1058 note 49. 

1- N.Y.—^Malins v. Brown, 4 N.Y. 
403. 

68 C.J. p 1069 note 60. 

2. Pa.—^Blood V. Crew Levlck Co., 33 
A. 348, 171 Fa. 339. 
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3. Or.—^Hurst v. Merrifleld, 28 P.2d 
124, 144 Or. 78. 

41 C.J. p 739 note 20, p 888 note 48 

w. 

The right to enforce payment of 
mortgage debt, which purchaser of 
mortgaged property agreed to pay, 
continued to belong to mortgage cred¬ 
itors, not to vendors as sureties, and 
equity cannot require payment there¬ 
of by decree for specific performance, 
but parties entitled to enforce such 
X>ayment are relegated to action at 
law or enforcement of payment by 
foreclosure or otherwise out of se¬ 
curity.—Strelow V. Bohr, 290 N.W. 
603, 234 Wis. 170. 

4. N.C.—^Harvey v. Brown, 121 S.BL 
626, 187 N.C. 362. 

41 C.J. p 789 note 22. 

5. Ga.—Star Laundry Co. v. May 
Dry Cleaning Co., 166 S.E. 655, 176 
Ga. 34. 

68 C.J. p 1059 note 63—41 C.J. p 803 
note 6. 

Specific performance of parol con¬ 
tract to execute mortgage or deed 
of trust see supra § 52 et seq. 
Incident to exchange contract ^ 
Where defendants' agreement to- 
make mortgrage was mere Incident to 
contract to exchange lots, defendants 
would be compelled in specific per¬ 
formance suit to make mortgage 
where they had arranged to do so.— 
Larson v. Koster, 172 A. 99, 315 Pa. 
66 . 

Agreement to deliver mortgage bonds 

Assignees of utility company which 
sold its property were entitled to 
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remedy at law.® However, a bill for this purpose 
cannot be sustained where the terms of the agree¬ 
ment are not sufficiently clear and specific to enable 
the court to give effect to the understanding of 
the parties.^ Specific performance of a contract by 
husband and wife to execute a mortgage on her 
separate property has been enforced and such es¬ 
tate held liable for the debt intended to be se¬ 
cured.® 

Chattel mortgage. Specific performance may be 
granted of a contract to give a chattel mortgage,® 
except where there is an adequate remedy at law.^® 

§ 85. Marriage Settlements 

Marriage settlements may be specifically enforced. 


It is generally by the equitable remedy of specific 
performance that the terms of marriage settlements 
are enforced.^! Specific performance of a contract 
in consideration of marriage cannot be decreed, 
where there was no proof of a ceremonial marriage, 
or evidence of a common-law marriage between the 
parties, in the absence of any indication in the con¬ 
tract of intention to contract a common-law mar¬ 
riage, or any certain evidence as to such intention.^® 

§ 86. Separation Agreements 

Separatton agreements and property settlements on 
separation or divorce may be specifically enforced. 

Where specific performance is otherwise a proper 
remedy, separation agreements,^® separate main- 


maintain suit for specific perform¬ 
ance of purchaser’s agreement to de¬ 
liver first mortgagre bonds on compli¬ 
ance with certain conditions, since 
law action would be Inadequate in 
that first mortgrage lien could not be 
preserved.—McCoy v. West Virginia 
Light, Heat & Power Co., 188 S.H. 
761, 118 W.Va. 77. 

6. Mo.—Dazey v. Elvln, 134 S.W. 86, 
153 Mo.App. 435. 

58 C.J. p 1059 note 54. 

7. Mich.—^McClintock v. Lalng, 22 
Mich. 212. 

H.Y.—Melxel v. Meixel, 146 N.T.S. 
687, 161 AppJDlv. 618. 

8. Md.—^Hall V. Eccleston, 37 Md. 
510. 

8. Neb.—Skala v. Michael, 190 N.W. 

878, 109 Neb. 305. 

58 C.J. p 1059 note 56. 

Agreement to ezecute oondltloiial 
sale contract 

Where contract contained agree¬ 
ment by owners to execute a note 
and a conditional sale agreement pro¬ 
viding that corporation could repos¬ 
sess property and recover balance 
due as liquidated damages, and cor¬ 
poration substantially performed its 
part of contract, but owners, without 
good excuse, refused to execute con¬ 
ditional sale agreement and note, cor¬ 
poration was entitled to specific per¬ 
formance of provision requiring own¬ 
ers to execute conditional sale agree¬ 
ment and note and to have repossess¬ 
ed property sold at public auction.— 
Morris Gordon & Son v. Totonl, 86 N. 
E.2d 319, 324 Mass. 182. 

10. Ohio.—Glesenkamp v. Radel, 10 
Ohio S. «& C.P. 569, 8 Ohio N.P. 276. 

11. Ga.—Loyd v. Loyd, 48 S.B.2d 
365, 203 Ga. 775. 

Ind.—Mallow v. Eastes, 100 N.R 836, 
179 Ind. 267. 

Iowa.—^Pear v. Fear, 133 N.W. 109, 
152 Iowa 700. 

Minn.—O’Brien v. Lien, 199 N.W. 914, 
160 Minn. 276. 

80 CLJ. p 666 note 21. 


Specific performance of contract to 
marry see Infta § 88. 

BellgrloiL 

A prenuptial promise to embrace 
plaintUTs religion is not subject to 
action to compel enforcement.—Nil- 
sen V. Nllsen, 66 N.Y.S.2d 204. 

12. D.C.—^Evans v. Neumann, 278 F. 
1013, 51 APP.D.C. 300. 

30 CJ. p 666 note 22. 

13. Del.—Coxe v. Coxe, 178 A. 104, 
20 Del.Ch. 384—^Peters v. Peters, 
169 A. 298, 20 Del.Ch. 28. 

Fla.—^McAllister v. McAllister, 8 So. 

2d 351, 147 Fla. 647. 

Pa.—Stull V. Stull, 191 A. 187, 126 
Pa.Super. 255—Snader v. Snader, 
Com.Pl., 52 Lanc.L.Rev. 191—^Rob¬ 
inson V. Robinson, Com.Pl., 19 Le¬ 
high Co.L.J. 26^—^Engelhardt v. En- 
gelhardt, Com.Pl., 1 Monroe LnR. 87 
—^Rossi V. Rossi, Com.Pl., 95 
Pittsb.Leg.J. 396. 

58 C.J. p 1059 note 60. 

Equitable enforcement of separation 
agreements see Husband and Wife 
S 606. 

Equitable enforcement of agreements 
as to marriage settlements see 
Husband and Wife § 117. j 

Separation wlU not be enforced by 
the court, but the financial and prop¬ 
erty provisions of a separation agree¬ 
ment will be enforced.—^Hagen v. 
Viney, 169 So. 391, 124 Fla. 747. 
Existing marital relatlonslilp 
Wife was not precluded from main¬ 
taining suit for specific perform¬ 
ance of separation agreement because 
I of the existing marital relation.— 
Zlotziver v. Zlotzlver, 49 A.2d 779, 355 
Pa. 299. 

dhrlsdlotlon based on inadequacy of 
legal remedy 

(1) Equity will entertain Jurisdic¬ 
tion to enforce separation agreement 
on ground of lack of remedy at law. 
—^Equitable Trust Co. v. Moseley, 187 
A. 23, 21 Del.Ch. 268. 

(2) Equity acquires Jurisdiction 
specifically to enforce separation 
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agreement between husband and 
wife, not alone from fact that one 
spouse cannot sue other at law but 
also from fact that parties cannot 
make contract valid at law.—Coxe v. 
Coxe, 178 A. 104, 20 DeLCh. 384. 

(3) Where the wife’s Incapacity to 
sue her husband at law has been 
removed by a decree of divorce and 
the contract was made in another Ju¬ 
risdiction under whose law it was 
valid, an adequate remedy may be 
had at law and equity will not take 
Jurisdiction.—^Equitable Trust Co. v. 
Moseley, supra. 

(4) Where a trustee is interposed 
in the contract so that the right of 
action on the contract in in the trus¬ 
tee and not in the wife, there is an 
adequate remedy at law and equity 
will not take Jurisdiction.—^Equitable 
Trust Co. V. Moseley, supra. 

Merger of agreement in dlvoroe de¬ 
cree 

(1) Where husband and wife ex¬ 
ecuted within the state in contem¬ 
plation of divorce a separation agree¬ 
ment which was a complete property 
settlement and which called for cer¬ 
tain positive acts on part of husband 
and a release by the wife of hus¬ 
band from any further claims or de¬ 
mands, and the agreement was not 
merged dn subsequent decree of di- 

I vorce obtained in another state, court 
had Jurisdiction to enforce the agree¬ 
ment—Burke V. Burke, DeLCh., 86 
A.2d 51. 

(2) Separation agreement between 
husband and wife was specifically en¬ 
forceable notwithstanding divorce de¬ 
cree, subsequently secured by wife 
from court of another state confirm¬ 
ed, adopted, and directed parties to 
comply with agreement since agree¬ 
ment was not merged in divorce de¬ 
cree so as to make suit one for spe¬ 
cific enforcement of a foreign court 
decree.—Coxe v. Coxe, 178 A. 104, 20 
Del.Ch. 384. 

(3) Where separation agreement 
was approved by divorce decree but 
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tenance agreements,and property settlements on 
divorce or separation!® may be specifically en¬ 
forced. In at least one jurisdiction, it has been held 
that alimony or provisions for the support and 
maintenance of a divorced or separated wife are 


specifically committed to the court of chancery 
and that an agreement of the parties, while it is 
evidence which will be considered by the chancellor 
in reaching his decision, will not be specifically en¬ 
forced as such.!® 


was not mersred therein, wife would 
not be precluded from maintainingr 
action in equity for specific perform¬ 
ance of agreement and to compel 
husband to account, on ground that 
she had an adequate remedy at law, 
by attachment, garnishment, execu¬ 
tion, and proceedings in aid of execu¬ 
tion.—^Petty V. Petty, 207 P.2d 428, 
167 KazL 510. 

(4) Minor daughter as third party 
beneficiary was not precluded from 
maintaining action against father for 
specific performance of consent 
agreement entered into with mother 
for support of daughter because 
agreement was Incorporated in a for¬ 
eign divorce decree not based on 
adultery.—Weiss v. Weiss, 78 N.T.S. 
2d 668, 190 Misc. 687, affirmed 81 N. 
T.S.2d 197, 274 App.Div. 788. 

(5) Merger of agreement in divorce 
decree generally see Husband and 
Wife 8 602. 

Xnjrarance for benefit of wife 

A husband who procured life pol¬ 
icy and allowed it to lapse could not 
assert that wife was not entitled to 
specific performance of separation 
agreement requiring husband to pro¬ 
cure such policy and keep it elfective 
during wife's life on ground that 
husband had fully performed, or on 
ground that wife had an adequate 
remedy at law, where liquidated dam¬ 
ages were not provided in agreement 
and nominal damages which were all 
that wife could recover dn action at 
law would not adequately protect 
wife.—^McNamara v. McNamara, 10 
N.T.S.2d 94, 266 App.Div, 870. 

14. N.Y.—^Thompson v. Thompson, 
166 N.T.S. 892, 178 App.Div. 610. 

68 C.J. p 1059 note 61. 

15. U.S.—Alexander v. Alexander, D. 
C.EAn., 64 F.Supp. 123, affirmed, 
C.C.A, 168 F.2d 429, certiorari de¬ 
nied 67 S.Ct 1086, 330 U.S. 846, 91 
L.Ed. 1290. 

Ark.—Orr v. Orr, 177 S.W.2d 916, 206 
Ark. 844. 

AgxeemexLt embodied In divorce de¬ 
cree 

Where court, in divorce decree 
granted husband, referred to an 
agreement signed by the parties re¬ 
lating to the division of their prop¬ 
erty, the agreement was a part of 
the decree, and wife was entitled to 
enforce the agreement, as it related 
to personalty, by spedflc perform¬ 
ance, rather than being compelled to 
bring an action for debt; where par- 
tles stated In an agreement that they 
‘'have settled*' between themselved 
their personal property, quoted words 


meant that parties had agreed to set¬ 
tle and not that an actual division 
had taken place, and wife was not 
precluded from enforcing the agree¬ 
ment by specific performance on 
ground that the agreement showed a 
consummated transaction.—Orr v. 
Orr, supra. 

Cthattels 

Separation agreement whereby di¬ 
vision of property was made by hus¬ 
band and wife, would not be denied 
specific performance on grround that 
equity will not decree specific per¬ 
formance of the contract for transfer 
of chattels or interests therein, where 
contract involved, in addition to chat¬ 
tels, realty of the parties and an es¬ 
tablished grocery and meat business 
possessing a good will that could not 
be satisfactorily evaluated in damag¬ 
es.—^Zlotzlver v. Zlotzlver, 49 A2d 
779, 356 Pa. 299. 
inoperative instmmeiLtB 

Where deceased, who had made oral 
property settlement with his divorc¬ 
ed wife whereby he was to take cer¬ 
tain realty of the Jointly owned prop¬ 
erty, fully performed his part of 
agreement, administrator and heir 
had right to compel proper convey¬ 
ances by defendant wife in equity, 
notwithstanding deeds involving 
property and executed by deceased 
and wife when settlement was made, 
were inoperative as conveyances in 
that they did not contain name of 
grantee.—-Waters v. Stevens, 176 P.2d 
808, 198 Okl. 162. 

Coastruotioa. of agreement 

Equity court would not construe 
an Ineffectual agreement between 
husband and wife purporting to keep 
alive wife’s Inchoate right of dower 
notwithstanding subsequent entry of 
absolute divorce decree, not premised 
on guilt or Innocence of either party, 
as being equivalent to an agreement 
to convey or a conveyance of some 
estate such as a contingent future in¬ 
terest having the expectant attributes 
of dower so as to entitle divorced 
wife to specific performance, where 
such construction was contrary to the 
plain terms of the agreement.—^Man- 
ton V. Manton, 60 A.2d 181, 72 H.I. 
241. 

Subsequent marriage 

The second marriage of husband 
did not give second wife such rights 
in husband's lands as would prevent 
first wife from obtaining specific 
performance of postnuptial contract 
which first wife and husband en¬ 
tered into prior to divorce and which 
provided that husband's interest in 
lands not sold at his death would 
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pass to first wife for her use until 
her death or remarriage, when the 
remainder should pass to husband’s 
bodily heirs, notwithstanding sec¬ 
ond wife may have bad no knowledge 
of the contract, and granting first 
wife specific performance was not 
abuse of discretion.—In re Davis' 
Estate, 237 P.2d 396, 171 Kan. 605. 

18. N.J.—Peff V. Peff, 67 A.2d 161, 
2 N.J. 513—^Lum v. Lum, 53 A.2d 
309, 140 N.J.Eq. 137—^Applegate v. 
Applegate, 88 A.2d 119, 136 N.J.Eq. 
29, 164 AL.R. 317—^Armour v. Ar¬ 
mour, 24 A2d 177, 131 N.J.Eq. 110 
—Corbin v. Mathews, 19 A.2d 633, 
129 N.J.Eq. 649—Cohen v. Cohen, 
188 A 244, 121 N.J.Eq. 299—Phil¬ 
lips V. Phillips. 183 A 222. 119 N. 
J.Eq. 797—Phillips v. Phillips, 183 
A 220, 119 N.J.Bq. 462—Aiosa v. 
Aiosa, 188 A 219, 119 N.J.Eq. 386 
—Second Nat. Bank v. Curie, 172 
A 560, 116 N.J.Eq. 101—Apfelbaum 
V. Apfelbaum, 162 A 643, 111 N.J. 
Eq. 529, 84 AL.R. 298. 

Contrary authority 

Some decisions by the lower courts 
hold that an agreement by a husband 
for the support of his wife may be 
specifically enforced.—Mayhew v. 
Chapman, 173 A 96, 116 N.J.Eq. 254, 
question reserved and case affirmed 
174 A 738, 117 N.J.Eq. 27—Corrigan 
V. Corrigan, 169 A 555, 115 N.J.Eq. 
49. 

A bill for speolflo performanoe does 
not lie to enforce an agrreement for 
the maintenance or support of a 
divorced or separated wife, but re¬ 
lief may be obtained by an applica¬ 
tion for alimony in which proceeding 
chancery will consider the agrree¬ 
ment.—^Lum v. Lum, 63 A2d 309, 140 
N.J.Eq. 137—Applegate v. Applegate, 

I 38 A2d 119, 136 N.J.Eq. 29, 154 AL. 
R. 317. 

Money decree for arrears 
Where there is a separation agree¬ 
ment but no divorce or other action 
instituted in which alimony could 
be awarded, equity will enforce the 
agreement by a money decree for 
the amount the husband is in arrears 
but it will not be enforced in future. 
—Cohen v. Cohen, 188 A 244, 121 N. 
J.Eq. 299. 

Place of making 

Almony agreements between hus¬ 
band and wife, whether made within 
or without state, are not entitled to 
specific performance and are only evi¬ 
dential with respect to the proper 
amount to be paid by husband to 
wife.—^Friedman v. Friedman, 61 A 
2d 469, 142 N.J.Eq. 685. 
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§ 87. Contracts to Adopt, Devise, or Be¬ 
queath 

a. Contracts to devise or bequeath 

b. Contracts to adopt or to devise to 

child of whom testator is given cus¬ 
tody 

a. Contracts to Devise or Bequeath 

Where the contract Is otherwise enforceable In eq¬ 
uity, a contract to devise or bequeath will be enforced 
after the death of the promisor by fastening a trust on 
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the property In the hands of the heirs, devisees, lega¬ 
tees, and personal representatives of the promisor and 
others holding the property with notice of the contract 
or as volunteers. 

Where relief in equity is otherwise proper, equity 
will enforce a contract to devise or bequeath prop¬ 
erty,such as a contract to devise or bequeath prop¬ 
erty in return for support or care.^* While it is 
often stated that specific performance will be de¬ 
creed as to contracts to devise or bequeath proper- 
ty,l® the relief granted is not, strictly speaking. 


SPECIFIC PERFORMANCE 


•Support of dhlld 

(1) Cbaiicery was without Jurisdic¬ 
tion of suit for spedfie performance 
•of agreement between husband and 
wife for maintenance and support of 
infant.—OEarrlngton v. Harrington, 61 
A.2d 466, 142 N.J.Eq. 684. 

(2) A contract whereby husband 
•agreed with wife to make will In fa¬ 
vor of child which was valid In an- 
•other state where it was executed 
•and where parties lived, and which 
provided that its Interpretation 
should be governed by law of such 
state, was enforceable in state of 
'forum In suit by wife and by child 
ihrough next friend for specific per¬ 
formance, even though such agree¬ 
ment had been Incorporated In di¬ 
vorce decree entered In still another 
S'tate.—^Harrington v. Harrington, 57 
A.2d 642, 141 N.J.Eq. 456, modified on 
-other grounds 61 A2d 466, 142 N.J. 
Hq. 456. 

17- Ala.—>Wagar v. Marshbum, 1 So. 

2d 308, 241 Ala. 78. 

*CaL—Jones v. dark, 119 P.2d 731, 
19 CaL2d 156. 

•Oa.—^Brogdon v. Hogan, 6 S.E.2d 667, 
189 Ga. 244. 

HI.—Weidler v. Seibert, 91 N.E.2d 
416, 405 Ill. 477—Brust v. Brust, 89 
NJSL2d 897, 406 HI. 132-^cham v. 
Besse, 74 N.B.2d 617, 397 IlL 309 
—Chambers v. Appel, 64 N‘JS.2d 
511, 892 m. 294. 

Iowa.—^Thomsen v. Thomsen, 7 N. 

W.2d 815, 232 Iowa 1161. 
aSAn.—^Bray v. Cooper, 66 P.2d 692, 
145 Han. 642. 

Md,—Wilson V. Safe Deposit A Trust 
Co. of Baltimore, 87 A.2d 821, 183 
Md. 245, 152 AL.R. 892. i 

Mo.—Bros V. Hegwood, 168 S.W.2d 
1009, 849 Mo. 920. 

17.J.—Blchards v. Richards, 58 A.2d 
644, 141 N.J.Ba. 579—Hendershot 
V. Hendershot, 87 A2d 770, 186 N.J. 
Bq. 232. 

—^In re Tanenbaum’s Estate, 16 
N‘.T.S.2d 507, 258 App.Dlv. 286, re- 
argument denied In re Tanen- 
baum's Will, 17 N.T.S.2d 1021, 258 
App.Dlv. 1054—In re Gudewlcz* 
Will, 72 N’.T.e.2d 838—Tutunjlan v. 
Tetzlglan, 64 N.T.S.2d 140, af- 
toned 88 N.T.S.2d 184, 274 App. 
a>lv. 910, affirmed 87 N.E.2d 276, 
.299 ,N.r. 315. 


H.C.—Corpus Juris oited in Anderson 
V. Atkinson, 66 S.E.2d 886, 888, 234 
N.C. 271—Grantham v. Grantham, 
171 S.m 331, 205 H.C. 868. 

N’.D.—Heuer v. Hruse, 274 N.W. 868, 
67 N.D. 652. 

R.I.—Pohle V. McAleer, 82 A2d 869. 
Tex.—Carstairs v. Bomar, 29 S.W.2d 
834, 119 Tex. 864—Thompson v. 
Walts, CivApp., 159 S.W. 82, error 
refused. 

Utah.—Van Natta r. Heywood, 195 P. 
192. 57 Utah 876. 

Contract to de'Tlae or bequeath prop¬ 
erty generally see the dJ.S. title 
Wills 8 111 et seq, also 68 C.J. p 
565 note 2 et seq. 

Legal remedy for breach of contract 
to de'vlse o'r bequeath property see 
the C.J.S. title Wills 8 124 et seq, 
also 68 C.J. p 596 note 21 et seq. 
Who may enforce contract see supra 
8 28. 

Parol ooatraob 

Cal.—Rogers ▼. S<hlotterback, 188 
P. 728, 167 CaL 35. 

Minn.—Selta v. Sitze, 10 N’.W.2d 426, 
215 Minn. 452. 

Neb.—Lennox v. Anderson, 1 N.W.2d 
212, 140 Neb. 748, modified on oth¬ 
er grounds 8 N.W.2d 646, 141 Neb. 
407—Lacey v, Zeigler, 162 N.W. 
792, 98 Neb. 380. 

N.J.—Hufnagel v. S<holp, 46 A.2d 
394, 138 N.J.Bq. 16—Bhling v. Die- 
bert, 16 A2d 666, 128 N.J.Bq. 116, 
affirmed 17 A2d 777, 129 N.J.Eq. 11. 
N.T.—Salem v. Finney, 215 N.T.S. 

663, 127 Misc. 387. 

Or.-Losey v. OHaIr, 88 P.2d 498. 
160 Or. 63. 

Wash.—Widman v. Maurer, 141 P.2d 
135, 19 Wash.2d 28—Thompson v, 
Weimer, 95 P.2d 772, 1 Wash.2d 
145. 

The law does not look with favor 
I on contracts to will or leave to an¬ 
other on the promisor’s death the 
whole or a part of the latter’s es¬ 
tate. 

Md.—B'vans v. Buchanan, 88 A2d 81 
183 Md. 468. 

R.I.—Pohle V. McAleer, 82 A2d 869. 
Wash.—Jansen v. Campbell, 227 P. 
2d 176, 37 Wash.2d 879—Widman 
V. Maurer, 141 P.2d 186, 19 Wash. 
2d 28. 

68 CJ. p 1208 note 16, 
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18. U.S.—Ohlendiek v. Schuler, C.C. 
AOhlo, 299 F. 182, certiorari de¬ 
nied Schuler v. Ohlendiek, 45 S.Ct 
98, 266 U.S. 608, 69 L.Bd. 466. 
Ala.— Corpus Juris dted in Merchants 
Nat. Bank of Mobile v. Cotnam, 34 
So.2d 122, 180, 250 Ala. 816. 

Ark.—^Tucker v. Wycough, 109 S.W.2d 
939, 194 Ark. 840—Schwegman v. 
Richards, 48 S.W.2d 1088, 184 Ark. 
968. 

Iowa.—FCrd v. Toung, 282 N.W. 824, 
225 Iowa 956. 

Kan.—Smith v. Marshall, 19 P.2d 441, 
187 Kan. 65. 

Masa—Newbunnport Soc. for Relief 
of Aged Women v, Noyes, 192 N.R 
64, 287 Mass. 530. 

Mich.—Van Camp v. Van Camp, 289 
N.W. 297, 291 Mich. 688—Ryck- 
man v. Cooper, 289 N.W. 262, 291 
M ic h . 556—Woods v. Johnson, 253 
N.W. 267, 266 Mich. 172. 

Minn.—Downing v. Maag, 10 N.W.2d 
778, 216 Minn. 506—Herman v. Kel- 
ehan, 3 N.W.2d 687, 212 Minn. 849. 
Mo.—Maness v. Graham, 142 S.W.2d 
1009, 346 Mo. 788, 130 AL.R. 225 
—lOorpus Juris cited In Schweizer 
V. Patton, 116 S.W.2d 39, 42—Jo¬ 
seph V. Joseph, App., 164 S.W.2d 
145. 

Neb.—Weber v. Crablll, 242 N.W. 267, 
128 Neb. 88. 

Okl.—Henry Keep Home v. Moore, 
176 P.2d 1016, 198 Okl. 198. 

Or.—^Booher v. Brown, 146 P.2d 71, 
173 Or. 464—Popejoy v. Boynton, 
229 P. 870, 112 Or. 646, modified on 
other grounds 230 P. 1016, 112 Or. 
646. 

Pa.—^Petition of Bppley, 37 Pa.Dist 
& Co. 151, 63 York Leg.Rec. 163. 
P-L—^Lawton v. Thurston, 128 A- 199, 
46 R.I. 317. 

Tex.—Sanderson v. Sanderson, 109 S. 

W.2d 744, 130 Tex. 264. 

Vt—Gould V. Kinney, 89 A2d 746, 
114 Vt. 92. 

Va.—Couch V. Cox, 181 S.BL 433, 165 
Va. 66. 

Wash.—Vellkanje v. Dlckman, 168 P. 
466, 98 Wash. 684—Worden v. Wor¬ 
den. 166 P. 608, 96 Wash. 610— 
Worden v. Worden, 165 P. 601, 96 
Wash. 692. 

58 aj. p 1063 note 96. 

19. Cal.—Jones v. Clarli^ 119 P.2d 
731,19 Cal.2d 166. 
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SPECIFIC PERFORMANCE 


specific performance,*® since the court will not and 
cannot compel the testator to execute the promised 
will.*i However, it is within the jurisdiction of 
a court of equity to do what is equivalent to a 
specific performance of such an agreement,** and 
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such a contract may he enforced after the death 
of the promisor by fastening a trust on the prop¬ 
erty in the hands of heirs, devisees, legatees, and 
personal representatives of the promisor** and 
others holding the property with notice of the con- 


•Oa.—^Bowles v. White, 57 S.E.2d 547, 
206 Ga. 488—^Morris v. Dunaway. 

169 S.K 129, 176 Ga. 881. 

Jll.—^In re Johnson's Estate, 59 N.E. 
2d 825, 889 Ill. 425—Rlsrffs v. Bar¬ 
rett, 82 N.R2d 892, 808 Ill.App. 671 
—V. Barrett 82 N.E.2d 882, 
808 BLApp. 549. 

3Id.—liichols V. Reed, 46 A.2d 695, 
186 Md. 817. 

MictL —^In re Boucher's Estate, 46 N. 
W.2d 577, 829 Mich. 569—Wlnchell 

V. Mlxter, 25 N.W.2d 147, 316 Mich. 
151—Yan Houten v. Vorce, 244 N. 

W. 157, 259 Mich. 545. 

3Ilnn.—Jannetta v. Jannetta* 285 N. 

W. 619, 205 Minn. 266. 

Jilo .—Schwelzer v. Patton, 116 S.W. 
2d 89—Ver Standlff v. St Louis 
Union Trust Co., 62 S.W'.2d 1094, 
228 Mo.App. 1242. 

:Neh.—^Majerus v. Santo, 10 N.W.2d 
608, 148 Neb. 774. 

17.J.—^Poloha V. Ruman. 54 A.2d 775, 
140 N.J.Ea. 896. 

57.Y.—In re Brown’s Will, 15 N.T.S. 

2d 887, 171 Misc. 1008. 

•Ohio.—^Ayres v. Cook, 43 N.E.2d 287, 
140 Ohio St 281—^Passonl v. Breehl, 
14 Ohio Supp. 100—^In re Enlsely's 
Estate, 12 Ohio Supp. 140. 

«Okl.—Kinnett v. Goodno, 41 P.2d 824, 

170 Okl. 620. 

Pa.—^In re Culhane’s Estate, 2 A.2d 
567, 133 Fa.Super. 339, afilrmed 5 
A.2d 877, 834 Pa. 124—Petition of 
Eppley, 37 Pa.Dlst & Co. 151, 53 
York Leg.Rec. 153. 

'Tex.—^Leverett v. Leverett Clv^App., 
59 S.W.2d 252, error refused. 

Wis.—^Wilcox V. Powell’s Estate, 240 
N.W. 122, 206 Wis. 518. 

48 C.J. p 1060 note 68. 

Parol oontraot 

•Colo.—^McKenzie v. Crook, 129 P.2d 
906, 110 Colo. 29. 

-Ga.—^First Nat Bank & Trust Co. 
V. Falllgant 67 S.E.2d 473, 208 
Ga. 479—Cowart v. Green, 20 S.E. 
2d 577, 194 Ga. 62—McCrary v. 
Salmon, 15 S.E.2d 442, 192 Ga. 318— 
Brewer v. Mackey, 171 S.E. 278, 
177 Ga. 813—Rich v. Rich, 165 S. 
E. 109, 175 Ga. 258. 

Ol.—^Bldwell V. Dempsey, 67 N.E.2d 
815, 329 IlLApp. 182. 

^n.—In re Spark's Estate, 212 P.2d 
369, 168 Kan. 270. 

Mich.—^Zack v. Gunderson, 255 N.W. 
411, 268 Mich. 88—^Huse v. Moore, 
246 N.W. 123, 261 Mich. 288. 
iMlnn.—^McCarty v. Nelson, 47 N.W. 
2d 595, 233 Minn. 862, certiorari 
denied 72 S.Ct 177, 342 U.S. 887, 96 

L.Ed. -rehearing denied 72 S. 

•Ct 624, 842 U.S. 956, 96 L.Ed. - 

—Jannetta v. Jannetta* 285 N.W. 


I 619, 205 Minn. 266—Anderson v. 
Anderson, 266 N.W. 841, 197 Minn. 
252. 

Mo.—Ver Standisr v. St Louis Union 
Trust Co., 98 S.W.2d 588, 339 Mo. 
539. 

Neb.—CraUr v. Seebecker, 280 N.W. 
913, 135 Neb. 221. 

N.J.—^Taylor v. Langrenbacker, 21 A. 

2d 219, 130 N.J.E<i. 59. 

N.Y.—^In re Green’s Estate, 107 N. 

Y.S.2d 278, 200 Mlsc. 626. 

Ohio.—^Alban v. Schnieders, 34 N.E. 

2d 302, 67 Ohio App. 897. 

S.C.—^Baylor v. Bath, 1 S.E.2d 139, 
189 S.C 269. 

£o8t contract 

Equity has Jurisdiction to enforce 
specific performance of a lost but 
clearly established contract to de¬ 
vise.—^Rash V. Peoples Deposit Bank 
& Trust Co., D.C.Ky., 91 F.Supp. 825, 
afilrmed, C.A., 192 F.2d 470, certiorari 
denied 72 S.Ct 639, 348 U.S. 909, 96 

L.Ed.-- 

Foreign contract 

N.J.—^Harrlngrton v. Harrlngrton, 57 A. 
2d 542, 141 N.J.E<i. 456, modified 
on other grounds 61 A.2d 466, 142 
N.J.Ea. 466. 

Agreement not to change win 
Mont—^Rowe v. Eggum, 87 P.2d 189, 
107 Mont 887. 

mu performance not possible 
Specific performance of agreement 
to make will in plaintiff's favor was 
not precluded because court had no 
power to appoint plaintiff executor 
as provided in agreement on theory 
that If agreement could not be per¬ 
formed in entirety, It could not be 
performed in p€urt—Neely v. Broad 
Street Nat Bank of Red Bank, D.C.N. 
J., 16 F.Supp. 839. 

Renunciation of legacy 
Petitioner was not precluded firom 
bringing suit for specific perform¬ 
ance of alleged oral contract be¬ 
tween himself and grandmother, 
whereby she promised to make will 
leaving to petitioner described realty 
because of his failure first to re¬ 
nounce his legacy under the will, but 
rather elected to take title by specific 
performance of contract which, when 
an accomplished fact, would deny to 
petitioner any right or title in prop¬ 
erty given him under the will.—^Hol¬ 
liday V. Pope, 53 S.E.2d 850, 205 Ga. 
801. 

Contract and wlU construed together 
Contract, and will made in accord¬ 
ance with, and in consideration of, 
contract would be examined together 
to ascertain intention of the parties, 
and would be considered as one entire 
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document in determining whether 

will and contract should be specifical¬ 
ly enforced.—Kaiser v. Cobbey, 79 N. 

R2d 604, 400 m. 214. 

20. Md.—^Lorenzo v. Ottavlano, 173 
A. 17, 167 Md. 138, modified on 
other grounds 179 A. 536, 167 Md. 
188. 

Mo.—^Hunter v. Lafferty, 162 S.W.2d 
842. 

Va.—Wright v. Dudley, 53 S.E.2d 29, 
189 Va. 448. 

58 C.J. p 1060 note 64. 

21. Cal.—^Bank of California Nat. 
Ass’n V. Superior Court in and for 
City and County of San Francisco, 
106 P.2d 879, 16 Cal.2d 516. 

N.J.—Galloway v. Eichells, 62 A.2d 
499, 1 N.J.Super. 584. 

Va.—Wright v. Dudley, 53 S.E.2d 29, 
189 Va. 448. 

58 C.J. p 1060 note 64. 

22. Ala.—Vickers v. Pegues, 25 So.2d 
720, 247 Ala. 624—^Turley v. Hazel¬ 
wood, 174 So. 616, 234 Ala. 186. 

Cal.—West V. Stainback, 240 P.2d 366, 
108 Cal.App.2d 806—Shlve v. Bar- 
row, 199 P.2d 693, 88 Cal.App.2d 
838. 

Md.—^Lorenzo v. Ottavlano, 173 A. 
17, 167 Md. 138, modified on other 
grounds 179 A. 536, 167 Md. 138. 

Minn.—^Matheson v. Gullickson, 24 
N.W.2d 704, 222 Minn. 369—Simon¬ 
son V. Moseley, 237 N.W. 413, 183 
Minn. 525. 

Mo.—Hardy v. Dillon, 207 S.W.2d 276 
—^Hunter v. Lafferty, 162 S.W.2d 
842—Niedt v. Ashoff, App., 193 S.W. 
2d 348. 

Mont.—Erwin v. Mark, 73 P.2d 537, 
105 Mont. 361, 118 A.L.R. 1064. 

N.J.—Gtalloway v. Eichells, 62 A.2d 
499, 1 N.J.Super. 584—^Belknap v. 
Tillotson, 88 A. 841, 82 N.J.E(i. 271. 

N.M.— Corpus Juris cited in Paulos 
V. Janetakos, 72 P.2d 1, 4, 41 N.M. 
534. 

Or.—^Tiggelbeck v. Russell, 213 P.2d 
156, 187 Or. 654. 

Va.—Wright v. Dudley, 53 S.E.2d 29, 
189 Va. 448. 

58 C.J. p 1065 note 65. 

23. Ala.—Vickers v. Pegues, 25 So. 
2d 720, 247 Ala. 624—Owens v. 
Lackey, 25 So.2d 423, 247 Ala. 537 
—Cox v. Hutto, 113 So. 40, 216 Ala. 
232. 

Alaska.—Moumal v. Walsh, 9 Alaska 
656. 

Cal.—^Bank of California NaL Ass'n v. 
Superior Court in and for City and 
County of San Francisco, 106 P.2d 
879, 16 Cal.2d 516—West v. Stain- 
back, 240 P.2d 366, 108 Cal.App.2d 
806 — Shive v. Bcurrow, 199 P.fd 
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tract** or as volunteers.** 
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a valid contract,**^ the enforcement of which is not 
barred by the statute of frauds,** the contract must 
The ordinary rules governing specific perform- be fair and reasonable,** certain,** definite,*i free 
ance of contracts apply,*® such as that there must be from fraud, mistake, or tmdue influence,** and mu-* 


693, 88 Oal.App.2d 838—SV)wler v. 
Hansen, 120 P.2d 161, 48 CaI.App.2d 
618. 

Ga.—Grordon v. Spellman, 89 S.B. 749, 
145 Ga. 682, Ann.Cas.l918A 852. 
HL—Smith V. Smith, 172 N.E. 32. 
340 ni. 34—Williams v. De Roo. 146 
N.B. 470, 316 Ill. 23—Elliott v. 
Northern Trust Co., 178 Ill.App. 
439. 

Han.—Stahl v. Stevenson, 171 P. 1164, 
102 Han. 447, 844. 

Hy.—Chilton’s Adm’r v. Shelley, 49 
S.W.2d 305, 243 Ky. 576. 

Hd.—O’Hara v. O'Hara, 44 A.2d 813, 
185 Md. 321, 168 A.L.II. 1444—Man- 
niz V. Baumgardner, 42 A.2d 124, 
184 Md. 600—Wilson v. Safe De¬ 
posit Sa Trust Co. of Baltimore, 37 
A.2d 321, 183 Md. 245, 152 A.L.R. 
892—Wilkins v. Anderson, 191 A. 
433, 172 Md. 700—Lorenzo v. Ot- 
taviano, 173 A. 17, 167 Md. 138, 
modified on other grounds 179 A. 
536, 167 Md. 138. 

Minn.—Matheson v. Gullickson, 24 
N.W.2d 704, 222 Minn. 369—Simon¬ 
son V. Moseley, 237 N.W. 413, 183 

Mtnn. 625. 

Mont.—^Erwln v. Mark, 78 P.2d 637, 
105 Mont. 861, 113 A.L..R. 1064. 
Neb.—Cox V. Johnston, 296 N.W. 883, 
139 Neb. 223. 

N.J.—Galloway v. Elchells, 62 A.2d 
499, 1 N.J.Super. 584—^Belknap v. 
Tmotson, 88 A. 841, 82 N.J.E< 1 . 
271. I 

N.M.—McDonald v. Polansky, 153 P. 
2d 670, 48 N.M. 518—XJorpus Jtuls 
cited in Paulos v. Janetakos, 72 P. 
2d 1. 4, 41 N.M. 634. 

N.T.—Wahl V. Seyfried, 25 N.T.S.2d 
653, affirmed 25 N.Y.S.2d 656, 260 
App.Div. 993, affirmed 85 N.E.2d 
496, 285 N.Y. 820. 

N.D.—Hlein v. Hleln, 286 N.W. 898, 
69 N.D. 353. 

Or.—^Hunter v. Allen, 147 P.2d 213, 
174 Or. 261, modified on other 
grounds 148 P.2d 936, 174 Or. 261— 
Helley v. Devin, 132 P. 635, 65 Or. 
211 . 

Tex.—Carstairs v. Bomar, 29 S.W.2d 
384, 119 Tex. 364. 

Va.—Wright v. Dudley, 58 S.B.2d 29, 
189 Va. 448. 

Wash.—Cummings v. Sherman, 132 
P.2d 998, 16 Wash.2d 88—Allen v. 
Dmard. 129 P.2d 813, 16 Wash.2d 
86. 

Wis.—^In re McLean's Estate, 262 N. 

W. 707, 219 Wis. 222. 

58 CJ. p 1060 note 66. 

ai. Md.—^Lorenzo v. Ottavlano, 173 
A. 17, 167 Md. 188, modified on 


other grounds 179 A. 536, 167 Md. 
138. 

Va.—Wright v. Dudley, 53 S.B.2d 29, 
189 Va. 448. 

68 C.J. p 1061 note 67. 

25. Md.—Lorenzo v. Ottavlano, 173 
A. 17, 167 Md. 138, modified on oth¬ 
er grounds 179 A. 536, 167 Md. 188 
—White V. Winchester, 92 A. 1067, 
124 Md. 518, Ann.Cas.l916D 1156. 

26. Cal.—Jones v. Clark, 119 P.2d 
781, 19 Cal.2d 166—Bank of Cali¬ 
fornia Nat. Ass’n v. Superior Court 
in and for City and County of San 
Hrancisco, 106 P.2d 879, 16 Cal. 
2d 516—^Brown v. Freese, 83 P.2d 
82, 28 Cal.App.2d 608—Reybum v. 
Young, 64 P.2d 87, 11 Cal.App.2d 
476—Reybum v. Young, 64 P.2d 
86, 11 Cal.App.2d 478—Rundell v. 
McDonald, 217 P. 1082, 62 Cal.App. 
721. 

Idaho.—ALshbauth v. Davis, 227 P.2d 
954, 71 Idaho 150. 

Iowa.—^In re Johnson’s Estate, 10 N. 
W.2d 664, 233 Iowa 782, 148 A.L.R 
748. 

Md.—^Lorenzo v. Ottavlano, 173 A. 
17, 167 Md. 138, modified on other 
grounds 179 A. 536, 167 Md. 138. 
Minn.—^Herman v. Helehan, 8 N.W.2d 
587, 212 Minn. 349. 

68 C.J. p 1061 note 73. 

Will ezecated la oompllaaoe with 
contract 

Where deceased executed will pur¬ 
suant to contract but subsequently 
revoked will, the contract, being ex¬ 
ecutory in its nature, could not take 
effect until death of deceased, and 
the execution of the will which had 
been revoked did not deprive circuit 
court of Jurisdiction to enforce the 
contract on ground that contract had 
been fully performed.—Scham v. 
Besse, 74 N.E.2d 517, 897 lU. 809. 

27. Cal.—Shive v. Barrow, 199 P.2d 
693, 88 Cal.App.2d 838. 

HI.—^Keniry v. Costello, 67 N.B.2d 
758, 324 I11.APP. 230. 

Mich.—^Eicholtz v. Grunewald, 21 
N.W.2d 914, 318 Mich. 666. 

Or.—Wagner v. Savage, 244 P.2d 161 
—Tate V. Emery, 9 P.2d 136, 139 Or. 
214. 

28. Cal.—^Rogers v. Schlotterback, 

188 P. 728, 167 Cal. 86—Stewart v. 
Smith, 91 P. 667, 6 Cal.App. 162. 

N.H.—Lemire v. Harley, 19 A.2d 436, 
91 N.H. 367. 

N.C.—Coley v. Dalrymple, 33 S.E.2d 
477, 225 N.C. 67—Grantham v. 
Grantham, 171 S.E. 881, 206 N.C. 
368. 

S.C.—Baylor v. Bath, 1 S.B.2d 139, 

189 S.a 269. 
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29. Cal.—Shive v. Barrow, 199 P.2d 
693, 88 Cal.App.2d 838—^Brown v. 
Freese, 83 P.2d 82, 28 Cal.App.2d 
608. 

Ga.—^Mann v. Moseley, 67 S.E.2d 128, 
208 Ga. 420. 

Idaho.—Ashbauth v. Davis, 227 P.2d 
954, 71 Idaho 150. 

Iowa.—^In re Johnson’s Estate, 10 N. 

W.2d 664, 238 Iowa 782, 148 A.L. 
; R. 748. 

Md.—O’Hara v. O’Hara, 44 A.2d 813, 
185 Md. 821, 163 A.L.R. 1444. 
Minn.—Ehmke v. Hill, 61 N.W.2d 811 
—^In re Le Borius’ Estate, 28 N.W. 
2d 167, 224 Minn. 203—^Matheson v. 
Gullickson, 24 N.W.2d 704, 222 

Minn. 369. 

Or.—Wagner v. Savage, 244 P.2d 161 
—^Losey v. O’Hair, 83 P.2d 493, 
160 Or. 68. 

58 CJ. p 1061 note 75. 

Oontraot held fair 

Ill.—^Elliott V. Northern Trust Co., 
178 I11.APP. 439. 

58 C.J. p 1061 note 76 [a]. 

30. Cal.—Walker v. Calloway, 222 P. 
2d 466, 99 CaJl.App.2d 676—^Fowler 

V. Hansen, 120 P.2d 161, 48 Cal.App. 
2d 618—^Brown v. Freese, 83 P.2d 
82, 28 Cal.App.2d 608. 

Ga.—^Morris v. Dunaway, 169 S.B. 
129, 176 Ga. 881. 

Idaho.—^Ashbauth v. Davis, 227 P.2d 
954, 71 Idaho 150. 

Md.—O’Hara v. O’Hara, 44 A.2d 813, 
185 Md. 821, 163 AX..R. 1444. 

Or.—Wagner v. Savage, 244 P.2d 161 
—Losey v. O’Hair, 83 P.2d 493, 160* 
Or. 68. 

58 C.J. p 1062 note 76. 

31. Cal.—Walker v. Calloway, 222 P; 
2d 466, 99 Cal.App.2d 676—Fowler 
v. Hansen, 120 P.2d 161, 48 Cal. 
App.2d 618—^Brown v. Freese, 83 P, 
2d 82, 28 Cal.App.2d 608. 

Ga.—^E^rst Nat Bank & Trust Co. v. 
Falligant 67 S.E.2d 473, 208 Ga. 
479—Cowart v. Green, 20 S.E.2d 
677, 194 Ga. 62—Morris v. Duna¬ 
way, 169 S.B. 129, 176 Ga. 881. 
Or.—Wagner v. Savage, 244 P.2d 161 
—Losey v. O’Hair, 83 P.2d 493, 
160 Or. 68. 

S.D.—Beveridge v. Bailey, 220 N.W. 
462, 68 S.D. 98, 60 A.L.R. 619, re¬ 
hearing denied 220 N.W. 868, 68 S. 
D. 382, 60 A.L.R. 619. 

58 CJ. p 1062 note 77. 

32. Minn.—Ehmke v. Hill, 61 N.W.2d 
811—Matheson v. Gulli<finson, 24 N. 

W. 2d 704, 222 Minn. 369. 

58 C.J. p 1062 note 78* 
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tual.®® There must be an adequate consideration, 
and performance of conditions precedent by the 
promisee.35 Enforcement must not involve an in¬ 
vasion of the legal or equitable rights of an in¬ 
nocent third person,36 or cause undue hardship or 
loss,37 or be inequitable^S or against public policy.39 
It has been held that relief should be denied un¬ 


less the promisee has so changed his position in 
reliance on the promise that a failure to enforce 
the promise would be inequitable and a fraud on 
him.^® 

Since contracts to devise or bequeath are enforced 
in equity because the relief at law is inadequate, 


33. N.Y.—<Jolt V. O’Connor, 109 N.T. 
S. 689, 59 Mlsc. 83—Gall v. Gall, 
19 N.Y.S. 332, 64 Hun 600, 29 Abb. 
N.Cas. 19, affirmed 34 N.E. 515, 138 
N.Y. 675. 

Or.—^Wagner v. Savage, 244 P.2d 161 
— ^Losev V. O’Hair, 83 P.2d 493, 160 
Or. 63—Rose v. Oliver, 52 P. 176, 
32 Or. 447. 

Wis.—In re Brill’s Estate, 197 N.W. 

802. 183 Wls. 282. 

68 C.J. p 1062 note 79. 

Actual perfonuaiLoe of the acts 
stipulated by the promisor aa those 
to be performed in exchange for his 
promise is insufficient where at no 
time prior to the promisor’s death 
was there any enforceable obligation 
resting on the promisee to continue 
such performance. 

N.Y.—Gall V. Gall. 19 N.Y.S. 832, 
64 Hun 600, 20 Abb.N.Cas. 19, af¬ 
firmed 34 N.E. 615, 138 N.Y. 676. 
Or.—^Rose v. Oliver, 62 P. 176, 32 Or. 
447. 

34. Cal.—^Walker v. Calloway, 222 iP. 
2d 465, 99 Cal.App.2d 676—Shive v. 
Barrow, 199 P.2d 693, 88 CaI.App. 
2d 838—^Fowler v. Hansen, 120 P. 
2d 161, 48 Cal.App.2d 618—Brown 
V. Freese, 83 P.2d 82, 28 Cal.App. 
2d 608. 

Ga.—^First Nat. Bank & Trust Co. v. 
Falligant, 67 S.E.2d 473, 208 Ga. 
479. 

HI.—Brust V. Brust, 89 N.E.2d 897, 
406 Ill. 132—Scham v. Besse, 74 N. 
E.2d 617, 397 Ill. 309—Elliot v. 
Northern Trust Co., 178 Ill.App. 
439. 

Kan.—Stahl v. Stevenson, 171 P. 1164, 
102 Kan. 447, 844. 

Md.—O’Hara v. O’Hara, 44 A.2d 813, 
185 Md. 321, 163 A.L.K. 1444. 
Minn.—Ehmke v. Hill, 61 N.W.2d 811 
—^Matheson v. Gullickson, 24 N.W. 
2d 704, 222 Minn. 369. 

N.J.—^Hufnagel v. Scholp, 46 A.2d 
394, 138 N.J.Bq. 16. 

N.M.—^In re McGee’s Estate, 127 P. 

2d 239, 46 N.M. 266. 

N.C.—Grantham v. Grantham, 171 S. 

E. 331, 206 N.C. 363. 

Ohio.—Ortman v. Ortman, 187 NJB3. 

688, 45 Ohio App. 551. 

Or.—Richardson v. Orth, 66 P. 926, 69 
P. 465, 40 Or. 252. 

Wash.—^Liuther v. National Bank of 
Commerce, 98 P.2d 667, 2 Wash.2d 
470. 

68 aJ. p 1061 note 74. 

CoiudderatioiL lield adequate 
111.—Smith V. Smith, 172 N.E. 82, 840 


HI. 34—^Elliott V. Northern Trust 
Co., 178 IlLApp. 439. 

35. Or.—^Losey v. O’Hair, 83 P.2d 
493. 160 Or. 63. 

Repudiation of contract 

(1) Specific performance of an oral 
contract that if grantees would live 
with grantor and provide a home for 
grantor and his brother, title to land 
would be vested in grantees at gran¬ 
tor's death could not be defeated on 
ground that grantees breached con¬ 
tract by charging estate of grantor's 
brother with part of expenses of spe¬ 
cial nursing during brother's last 
sickness, where evidence disclosed no 

I act of grantees showing an intention 
to charge for such services until 
after administrator of grantor’s es¬ 
tate had applied to the court of or¬ 
dinary for leave to sell the land as 
part of grantor’s estate.—Hogan v. 
Brogdo.n. 22 S.E.2d 64, 194 Ga. 474. 

(2) Under statute favoring con¬ 
struction of conditions as conditions 
subsequent rather than precedent, 
specific performance of such contract 
could not be defeated by a partial 
failure to perform any promise re¬ 
maining to be performed after the 
death of the grantor, at which time 
title was to vest, in the absence of 
evidence that such a promise con¬ 
stituted a condition subsequent which 
might defeat the previous vesting of 
title.—^Hogan v. Brogdon, supra. 

36. Cal.—^Fowler v. Hansen, 120 P. 
2d 161, 48 Cal.App.2d 518. 

Idaho.—Ashbauth v. Davis, 227 P. 

2d 954, 71 Idaho 160. 

Mich.—Tincknell v. Ward, 280 N.W. 
104, 285 Mich. 47. 

Minn.—^Matheson v. Gullickson, 24 
N.W.2d 704, 222 Minn. 869. 

68 C.J. p 1062 note 81. 

37. Cal.—Walker v. Calloway, 222 P. 
2d 466, 99 Cal.App. 2d 676—^Fowler 
V. Hansen, 120 P.2d 161, 48 Cal. 
App.2d 618. 

Minn.—Ehmke v. HUl, 51 N.W.2d 811 
—Matheson v. Gullickson, 24 N.W. 
2d 704, 222 Minn. 369. 

38. Ky.—Wides v. Wides' Ex'r, 184 
S.W.2d 679, 299 Ky. 103. 

Mo.—Stibal v. Nation, 98 S.W.2d 724. 
Okl.—Kinnett v. Goodno, 41 P.2d 
824, 170 Okl. 620. 

S.C.—^Young V. Levy, 32 S.E.2d 889, 
206 S.C. 1. 

Enforcement hdld not Inequitable 
Elan.—^Popp v. Wilhelm, 96 P.2d 620, 
160 Blan. 763—Sbhuler v. Rehberg, 
64 P.2d 571, 146 Kan. 176. 
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Mo.—Bick V. Mueller, 142 S.W.2d 
1021, 346 Mo. 746. 

39. Cal.—Walker v. Calloway, 222 
P.2d 465, 99 Cal.App.2d 676—Fow¬ 
ler V. Hansen, 120 P.2d 161, 48 Cal. 
App.2d 618—^Brown v. Freese, 83 
P.2d 82, 28 Cal.App.2d 608. 

N.Y.—Salem v. Finney, 216 N.Y.S. 
663, 127 Misc. 387. 

40. Cal.—Walker v. Calloway, 222 P. 
2d 466, 99 Cal.App.2d 676—^Brown 
v. Freese, 83 P.2d 82, 28 CaLApp. 
2d 608. 

HI.—^Faulkner v. Black, 37 N.E.2d 796, 
378 HI. 112—Doll V. Continental HL 
NaL Bank & Trust Co. of Chicago, 
61 N.E.2d 875, 326 HlA.pp. 264. 
Neb.—Craig v. Seebecker, 280 N.W. 

913, 185 Neb. 221. 
irreparable damage 

Specific performance of oral con¬ 
tract to devise realty will be denied 
unless plaintiff could not be other¬ 
wise compensated for Irreparable 
damage, if any, because of deceased’s 
failure to perform.—^Ballou v. First 
Nat Bank, 68 P.2d 692, 98 Colo. 101. 

41. HI.—Chambers v. Appel, 64 N.B. 
2d 611, 892 Ill. 294. 

Kcm.—^In re Henry's Estate, 142 P. 

2d 717, 167 Kan. 471. 

Claim barred by statute of llmita- 
tlons 

(1) Contract to compensate for 
personal services by executing a will 
whereby payment would be made 
from testator’s estate can be enforced 
in equity, where statute of limita¬ 
tions bars recovery at law.—^Doll v. 
Continental HI. Nat Bank & Trust 
Co. of Chicago, 61 N.E.2d 876, 826 
HLApp. 264. 

(2) Promisee, although performing 
personal services contemplated by de¬ 
ceased’s oral promise to devise and 
bequeath property, was not entitled 
to specific performance, as agrainst 
contention that legal remedy was in¬ 
adequate because limitations barred 
portion of claim, at least where it 
appeared that promisee’s recovery, 
after eliminating barred portion, 
would still considerably exceed value 
of property claimed.—^Holsz v. Ste¬ 
phen, 200 N.E. 601, 362 HI. 627, 106 
A.L..R. 737. 

No remedy at law 

The cause of action, if any, of per¬ 
son having alleged oral contract with 
deceased partner by which deceased 
partner was to will his interest in 
partnership to such person, was 
I against deceased partner’s estate for 
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where the legal remedy is full and adequate and does 
complete justice, relief in the nature of specific per¬ 
formance will not be granted it does not 

follow that specific performance will be denied un¬ 
less it is the only remedy which affords plaintiff 
adequate relief.^3 While this remedy is more usual¬ 
ly granted in the case of contracts relating to real 
property,44 the jurisdiction extends to contracts 
relating to personal property45 under the rule that 
jurisdiction to compel specific performance does 
not rest on any distinction between real and personal 
estate, but on the ground that damages at law will 
not afford a complete remedy.46 Relief in the na¬ 
ture of specific performance has been granted where 


the promised bequest is a sum certain or ascertain¬ 
able in money, 47 but other authorities have denied 
relief in such cases on the ground that there is an 
adequate remedy at law.48 

Where services are performed as consideration 
for a promise to devise or bequeath property, the 
remedy at law is adequate and a remedy in the 
nature of specific performance will be denied where 
the value of the services may reasonably be meas¬ 
ured in money,49 and the remedy at law is inade¬ 
quate and relief in the nature of specific perform¬ 
ance may be granted where the services are such, 
that their value cannot reasonably be measured by 
a pectmiary standard but it has also been held: 


damages for breadi of contract or in 
quantum meruit for vaJue of services 
rendered under the contract, and fact 
that such person could not have re¬ 
covered In such action at law or that 
he lost the tight by failure to pur¬ 
sue It did not justify equitable relief 
of specific performance of the con¬ 
tract—Bogan V. Wiley, 164 P.2d 912, 
72 CalJtpp.2d 533. 

Remedy at law hdld Inadequate 
IT.S.—Neely v. Broad Street Nat 
Bank of Red Bank, B.CN.J., 16 F. 
Supp. 889. 

Cal.—Davis v. Jacoby, 34 P.2d 1026. 
1 CaJ.2d 370. 

Or.—Matthews v. Taylor, 20 P.2d 806, 
142 Or. 483. 

42. Cal.—Shive v. Barrow, 199 P.2d 
693, 88 Cal.App.2d 838. 

Minn.—Bhmke v. Hill, 61 N.W.2d 811. 
Mo.—^Dleckmann v. Madden, 160 S,W. 

2d 724, 349 Mo. 312. 

Ohio.—^Ayres v. Cook. 46 N.E.2d 629, 
afiirmed 43 N.El2d 287, 140 Ohio St 
281. 

58 CJ*. p 1062 note 82. 

Transfer of real estate by promisees 
When specific real estate has been 
given by promisees In consideration 
for promisor’s promise to make prom¬ 
isees residuary beneficaries of prom¬ 
isor’s estate by will, and promisor 
does not perform promise, such fact 
may be considered in determining 
whether legal remedy available to 
promisees would be adequate and do 
complete justice, or whether exclu¬ 
sive jurisdiction of equity to grant 
relief by way of specific performance 
of a contract should be exercised.— 
Trower v. Young, 106 P.2d 160, 40 
Cal.App.2d 639. 
iMBt wUl 

Where testator, pursuant to an 
agreement with complainant, execut¬ 
ed a will in his favor, and after tes¬ 
tator’s death the will was lost or 
stolen, complainant had an adequate 
remedy at law In probate court by 
proving lost will, and henoe was not 
entitled to maintain bill In equity 
specifically to enforce contract to 


make a will.—Wayss v. Moakler, 67 
A.2d 700, 76 R.L 462. 

4a. Ga.—Landrum v. Rivers, 98 S.SL 
477, 148 Ga. 774. 

44. U.S.—Ohlendiek v. Schuler, CC. 
A.Ohlo. 299 F. 182, certiorari denied 
45 S.Ct 93, 266 U.S. 608, 69 KEd. 
465. 

Mont—Ooxpiu JozlB cited In Erwin v. 
Mark, 73 P.2d 537, 639, 106 Mont 
361, 118 AL.R. 1064. 

46. Mont—Corpus Jtixls died In Er¬ 
win V. Mark, 73 P.2d 537, 539, 105 
Mont 361, 118 AL.R. 1064. 

Neb.—Corpus Jbrls cited in Cox v. 
Johnston, 296 N.W. 883, 885, 139 
Neb. 223. 

Pa.—^In re Culhane’s Estate, 2 A.2d 
567, 133 Fa.Super. 839, affirmed 5 
A.2d 877, 334 Pa. 124. 

R.I.—Corcoran v. Rhode Island Hos¬ 
pital Trust Co., 197 A. 448, 60 R.I. 
235. 

58 aj. p 1061 note 70. 

46. U.S.—Ohlendiek v. Schuler, C.C. 
A.Ohlo, 299 F. 182, certiorati de¬ 
nied 45 S.Ct 93, 266 U.S. 608, 69 
L.Ed. 465. 

Mont—Corpus Jbris dted In Erwin 
V. Mark, 78 P.2d 537, 539, 106 Mont 
361, 113 AL.R. 1064. 

Neb.—Corpus Juris dted In Cox v. 
Johnston, 296 N.W. 888, 885, 189 
Neb. 223. 

47. Idaho.—Ashbauth v. Davis, 227 
P.2d 964, 71 Idaho 150. 

Mont—Erwin v. Mark, 73 P.2d 637, 
106 Mont 361, 113 AKR. 1064. 
Trust and accountiag 
Contract whereby husband agreed 
to will one half of the community 
property to wife’s children by prior 
marriage was one which equity would 
spedfically enforce, notwithstanding 
promised bequest was a sum certain 
or ascertainable In money, where it 
appeared that it might be necessary 
to impress a trust on property which 
devisees and legatees received from 
husband’s estate, and compel them to 
account for such property and pay* It 
over to wife’s children by prior mar¬ 
riage to extent of their respective 
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claims.—Ashbauth v. Davis, 227 P.2dj 
954, 71 Idaho 150. 

48. Mo.—^Blankenship y. RatclUf,. 
App., 76 S.W.2d 741. 

N.J.—Welsh V. Hour, 136 A 327, 100- 
N.J.Eq. 417. 

49. CaL—^Fowler v. Hansen, 120 P. 
2d 161, 48 Cal.App.2d 618—^Zaring 
V. Brown, 106 P.2d 224, 41 CaLApp. 
2d 227. 

Colo.—^Ballou V. First Nat. Bank, 63: 

P.2d 592, 98 Colo. 101. 

Ill.—^Faulkner v. Black, 37 N.E.2(1 
796, 878 lU. 112—Flerke v. Elgin, 
aty Banking Co., 7 N.B.2d 875,. 
366 HI. 66. 

Kan.—Dixon v. Fluker, 126 P.2d 364,. 
165 Kan. 399. 

Mich.—Sword v. Aird, 9 N.W.2d 907, 
306 Mich. 14. 

N.J.-^ohnson v. Wehrle, 156 A 229,. 
9 N.J.M1SC. 939. 

N.Y.—George v. Dobson, 25 N.Y.S. 
2d 817, 261 App.Dlv. 447, afihmed. 
39 N.B.2d 292, 287 N.Y. 676. 

Okl.—-Pasley v. Do Weese, 82 P.2d 
1066, 183 Okl. 424. 

Pa.—^In re Byrne's Estate, 186 A 187, 

I 122 Pa.Super. 413. 

Rendition of services as part per¬ 
formance of oral contract see su¬ 
pra 9 60. 

50. Cal.—Walker v. Calloway, 222 
P.2d 466, 99 Cal.App.2d 676—^Fowler 
V. Hansen, 120 P.2d 161, 48 Cal.App. 
2d 518. 

Fla.—Wood V. Hammel, 181 So. 146,. 
182 Fla. 164. 

Kan.—^In re Henry’s Estate, 142 P.2d' 
717, 167 Kan. 471. 

Minn.—Downing v. Maag, 10 N.W.2d 
778, 216 Minn. 606. 

Mo.—Ver Standlg v. St. Louis Union 
Trust Co., 129 S.W.2d 906, 344 Mo. 
880. 

Neb.—Lacey v. Zelgler, 152 N.W. 792, 
98 Neb. 880. 

NJM.—^In re McGee’s Estate, 127 P_ 
2d 239, 46N.M. 256. 

N.J.—^Poloha V. Ruman, 44 A2d 411,. 
137 N.J.Eq. 167, affirmed 54 A2d 
775, 140 N.J.Eq. 896. 

Ohio.—Gillespie v. Loge, 194 N.B. 376,. 
48 Ohio App. 468. 
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that the character of the services rendered is not 

controlling.51 

As in the case of equitable relief generally, wheth¬ 
er a promise to devise or bequeath will be specifical¬ 
ly enforced rests in the judicial discretion of the 
court,®2 and depends on the facts and circumstances 
of the particular case.® 8 A failure to object to the 
probate of a will made in violation of the contract 
does not defeat plaintiff’s right to enforce the con¬ 
tract;®^ but plaintiff has been held to have ratified 
the will by prosecuting against the estate a claim 
for his services rendered tmder the contract®® 

During life of promisor. Neither specific per¬ 
formance nor the remedy in the nature of specific 
performance will be granted as to a breach of a 
contract to devise or bequeath during the lifetime 


§ 87 

of the promisor,®® but, as discussed infra § 164, 
equity may grant relief which has the effect of in¬ 
directly enforcing the contract 

Contract to make mutual wills. The foregoing 
rules apply to the enforcement of contracts to make 
joint, reciprocal, or mutual wills.®^ Such contracts 
may be enforced by relief in the nature of specific 
performance,®® and relief in the nature of specific 
performance may be granted where joint, mutual, 
or reciprocal wills are wrongfully revoked.®® 
Where the parties make joint, mutual, or reciprocal 
wills and the survivor accepts the benefit thereof, 
equity will enforce the agreement against the sur¬ 
vivor’s heirs, personal representative, devisees, 
legatees, and transferrees with notice by relief in 
the nature of specific performance,®® even though 


Or.—^Losey v. O'Hair, 88 P.2d 493, 
160 Or. 63. 

51. Md.—Wilkins v. Anderson, 191 
A. 433, 172 Md. 700. 

Wliere real estate was Involved, 
equity would order specific perform¬ 
ance regardless of the nature of the 
services rendered by promisee.—^Her¬ 
man V. Helehan, 3 N.W.2d 687, 212 
Minn. 349. 

52. Cal.—^Brown v. Freese, 88 P.2d 
82. 28 Cal.App.2d 608. 

Kan.—^In re Wert's Estate, 193 P.2d 
253, 165 Kan. 49, opinion adhered 
to 199 P.2d 793, 166 Kan. 159. 

Or.—Tlggelbeck v. Russell, 218 P.2d 
156, 187 Or. 554. 

53. Kan.—^In re Wert's Estate, 193 
P.2d 253, 165 Kan. 49, opinion ad¬ 
hered to 199 P.2d 793, 166 Kan. 159. 

Mich.—King v. Luyckx, 273 N.W. 414, 
280 Mich. 117. 

S.C.—^Flowers v. Roberts, 66 S.E.2d 
612, 220 S.C. 110. 

Wash.—^Payn v. Hoge, 149 P.2d 939, 
21 Wash.2d 32—Wayman v. Miller, 
81 P.2d 601, 196 Wash. 457. 

54. N.T.—^Phalen v. U. S. Trust Co., 
78 N.E. 943, 186 N.T. 1T8, 7 L..R.A., 
N.S., 784, 9 Ann.Cas. 696. 

Tailnre to object to sale 

Court of ordinary, in passing on 
application of executor to sell tes¬ 
tator’s realty, had no jurisdiction to 
determine rights of testator's son un¬ 
der alleged contract between testa¬ 
tor and son that testator would de¬ 
vise the realty to the son in con¬ 
sideration of services rendered and to 
be rendered, and, therefore, son was 
not precluded from maintaining suit 
In equity against executor for spe¬ 
cific performance of alleged agree¬ 
ment by testator because of fact that 
son did not file objections to the sale 
of the land In the court of ordinary. 
—^Fambrough v. Fambrough, 70 S.B. 
2d 468, 209 Ga. 28. 

35. Mich.—-Laird v. Laird, 78 N.W. 
382, 115 Mich. 852. 


56. Ala.—Merchants Nat. Bank of | 
Mobile V. Cotnam, 84 So.2d 122, 
260 Ala. 816. 

HI.—Scham v. Bessc, 74 N.E. 2d 517, 
397 Ul. 309. 

Md.—^Fitzpatrick v. Michael, 9 A.2d 
639, 177 Md. 248. 

N.J.—Galloway v. Eichells, 62 A.2d 
499, 1 N.J.Super. 584. 

58 CJ. p 1062 notes 86, 87. 

57. Or.—^McGinn v. Gilroy, 165 P. 
2d 73, 178 Or. 24. 

Pa.—^Burrows v. Gelm, Com.Pl., 88 
iPlttsb.Leg.J. 617. 

Wash.—^In re Young's Estate, 244 
P.2d 1166. 

58 C.J. p 1063 note 98. 

Agreements to make mutual wills 
generally see the C.J.S. title Wills 
S 1367, also 69 C.J. p 1300 note 61 
et seq. 

EssentlSl elements of oontraot 

(1) Contract must be just and rea¬ 
sonable.—^In re Johnson’s Estate, 10 
N.W.2d 664, 233 Iowa 782, 148 A.L.R. 
748. 

(2) Contract must be supported by 
adequate consideration. 

Iowa.—^In re Johnson's Estate, su¬ 
pra. 

Or.—McGinn v. Gilroy, 165 P.2d 78, 
178 Or. 24. 

(3) Contract must be certain.—^Mc¬ 
Ginn V. Gilroy, supra. 

(4) Contract must be mutual.— 
McGinn v. Gilroy, supra. 

58. Cal.—Notten v. Menslng, 45 P.2d 
198, 3 Cal.2d 469—Caldwell v. Ros¬ 
enberg, 117 P.2d 866, 47 Cal.App.2d 
143—Sonnicksen v. Sonnlcksen, 113 
P.2d 495, 46 Cal.App.2d 46. 

Colo.—^In re Williams' Estate, 72 P. 

2d 476, 101 Colo. 262. 

NJd.—McDonald v. Polansky, 168 P. 

2d 670, 48 N.M. 618. 

Pa.—^Burrows v. Gelm, Com.PL, 88 
Pittsb.Leg.J. 617. 

Wash.—^In re Young's Estate, 244 P. 
2d 1166—Cummings v. Sherman, 
132 P.2d 998, 16 Wash.2d 88—AUen 
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V. Dillard, 129 P.2d 818, 15 Wash. 
2d 35. 

59. Iowa.—^In re Farley's Estate, 24 
N.W.2d 463, 237 Iowa 1069—Stew¬ 
art V. Todd, 173 N.W. 619, 180 N.W. 
146, 190 Iowa 283, 20 A.L.R. 1272. 

69 C.J. p 1302 note 85, p 1303 notes 
86, 87. 

60. Cal.—Sonnicksen v. Sonnlcksen, 
113 P.2d 495, 45 Cal.App.2d 46. 

Colo.—^Risbry v. Swan, 239 P.2d 600. 
Iowa.—DeJong v. Huyser, 11 N.W.2d 
666, 233 Iowa 1815. 

Mich.—Keasey v. Engles, 242 N.W. 
878, 269 Mich. 178. 

Minn.—^Mosloski v. Gamble, 253 N.W. 
378, 191 Minn, 170. 

N.M.—^Md[>onald v. Polansky, 163 P. 
2d 670, 48 N.M. 618—Schauer v. 
Schauer, 89 P.2d 521, 43 N.M. 209. 
N.T.—Olsen v. Olsen, 70 N.T.S.2d 
838, 189 Misc. 1046. 

N.D.—O'Connor v. Immele, 43 N.W.2d 
649, 77 N.D. 846. 

Ohio.—^Kenney v. Kenney, 186 N.E. 

853, 45 Ohio App. 249. 

Or.—Schramm v. Burkhart, 2 P.2d 
14, 137 Or. 208. 

Tenn.—Church of Christ Home for 
Aged V. Nashville Trust Co., 202 
S.W.2d 178, 184 Tenn. 629. 

Tex.—Nye v. Bradford, 193 S.W.2d 
166, 144 Tex. 618, 169 A.L.R. 1— 
French v. French, Civ.App., 148 
S.W.2d 930, error dismissed, judg¬ 
ment correct. 

Wis.—Allen v. Ross, 225 N.W. 831, 
199 Wis. 162, 64 A.L.R. 180. 

69 C.J. p 1302 note 85, p 1308 notes 
86, 87. 

Suit to quiet title 
Where husband and wife entered 
into separation agreement providing 
that property would go to survivor 
and then to their children, but sur¬ 
viving husband remarried and execut¬ 
ed will in favor of second wife, chil¬ 
dren seeking to enforce their right 
to property against second wife, who 
was executrix of husband's estate, 
were not required to maintain action 
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there is no express agreement that they shall not 
revoke the mutual wills.®! 

Power of appointment by wUl. Since, as dis¬ 
cussed in Powers § 39, a power to appoint by will 
cannot be exercised by contract, a contract to exer¬ 
cise such a power of appointment in favor of an¬ 
other will not be specifically enforced.®^ 

b. Contracts to Adopt or to Devise to Child of 
Whom Testator Is G-iven Custody 

Although there is some authority to the contrary, 
It Is generally held that where the contract Is other¬ 
wise enforceable In equity, a contract to adopt, which 
is partly performed by the parties prior to the adoptive 
parent's death, and pursuant to which the care and cus¬ 
tody of the child was transferred to the adoptive parent, 
will be enforced after the adoptive parent's death to 
the extent of decreeing to the child the share of the 
estate to which It would have been entitled If the adop- 
tron had been fully consummated. 

Where the contract is otherwise valid and en¬ 
forceable in equity,®® a contract involving the care 
and custody of a child and a promise to devise or 


bequeath to it property of the promisor will be en¬ 
forced after the death of the promisor by relief in 
the nature of specific performance.®^ Such a con¬ 
tract is to be distinguished from a contract to 
adopt, since it may exist concurrently with, or 
separate from, a contract to adopt.®® A contract 
as to the custody and control of a child is not 
specifically enforceable where the contest involves 
the actual custody and control of the child.®® 
Although there is some authority to the con- 
trary,®7 it is generally held that where the contract 
is otherwise enforceable in equity,®® a contract to 
adopt which is partly performed by the parties prior 
to the adoptive parent's death, and pursuant to 
which the care and custody of the child is trans¬ 
ferred to the adoptive parent, will be enforced in 
equity after the adoptive parent's death to the ex¬ 
tent of decreeing to the child the share in the es¬ 
tate to which it would have been entitled if the 
adoption had been fully consummated, where the 
contract did not amount to a legal adoption®® or 


tor breach of agreement or to seek 
to impress trust on property after 
it had been distributed to executrix, 
but were entitled to enforce right 
in suit to quiet title under prayer for 
a declaration of trust and for an 
order requiring executrix to convey 
to them.—Sonnlcksen v. Sonnlcksen, 
113 P.2d 495, 45 Cal.App.2d 46. 

61. Cal.—^Brown v. Superior Court in 
and for Los Angeles County, 212 iP. 
2d 878, 34 Cal.2d 559. 

62. N.T.—^Farmers' Loan & Trust 
Co. V. Mortimer, 114 N.E. 889, 219 
N.T. 290, Ann,Cas.l918B 1159—In 
re Kogers' Estate, 6 N.T.S.2d 255, 
168 Misc. 633. 

58 aj. p 1062 note 84. 

63. Kan.—Anderson v. Anderson, 88 
P. 748, 75 Kan. 117, 9 L.K.A.,N.S., 
229. 

Va.—Clarkson v. Bliley, 38 S.E.2d 22, 
185 Va. 82, 171 AJL.JEl.2d 1308. 

64. Kan.—^Bray v. Cooper, 66 P.2d 
592, 145 Kan. 642. 

Minn.—^Hanson v. Bowman, 271 N.W. 
127, 199 Minn. 70. 

Va.—Clarlcson v. Bliley, 38 S.E.2d 
22, 186 Va. 82, 171 A.L.E.2d 1308. 

58 C.J. p 1063 note 91. 

65. N.T.—Erwin v. Erwin, 17 N.T.S. 
442, affirmed 85 N.E. 204, 139 N.T. 
616. 

66. N.T.—Gordon v. Wyness, 156 N. 
T.S. 162, 169 App.Dlv. 659—People 
ex rel. Rich v. Lackey, 248 N.T.S. 
561, 139 Misc. 42. 

67. Ky.—Carter v. Capshaw, 60 S. 
■W.2d 969, 249 Ky. 483. 

Va.—Clarkson v. Bliley, 38 S.B.2d 22, 
185 Va. 82, 171 A.L.R. 1308. 

Wis.—St. Vincent’s Infant Asylum v. 
Central Wisconsin Trust Co., 206 
N.W. 921, 189 Wis. 483. 


68. Mont.—Gravelin v. Porier, 250 
P. 823, 77 Mont. 260. 

Neb.—Cain v. Dowling, 181 N.W. 930, 
106 Neb. 741. 

N.J.—^Burdick v. Grimshaw, 168 A. 

186, 113 N.J.Eq. 691. 

N.T.—Ball V. Brooks, 173 N.T.S. 746. 
Pa.—In re Tlngley’s Estate, 89 Pa. 
Co. 465. 

No relief on faUore to prove oontrset 
Vt—Durkee v. Durkee, 8 A. 490, 69 
Vt. 70. 

1 C.J. p 1379 note 17. 

Prand 

Remedy of specific performance of 
contract to adopt children is freely 
used to prevent fraud and never in 
aid thereof.—Wooley v. Shell Petro¬ 
leum Corporation, 45 P.2d 927, 39 N. 
M. 266. 

69. U.S.—Ceglowskl v. Zachor, D.C. 
Md., 102 F.Supp. 513. 

Ala.—Luker v. Hyde, 45 So.2d 32, 253 
Ala. 283. 

Ark.—Stanley v. Wacaster, 178 S.W. 

2d 60, 206 Ark. 872. 

Pla-—Sheffield v. Barry, 14 So.2d 417, 
163 Fla. 144. 

Ga.—^Pierce v. Harrison, 88 S.E.2d 
680, 199 Gra. 197—^Fargason v. Pope, 
81 S.E.2d 37, 197 Ga, 848—Pamelle 
V. Cavanaugh, 12 S.E.2d 877, 191 
Ga, 464—Savannah Bank & Trust 
Co. V. Wolff, 11 S.E.2d 766, 191 Ga, 
111—^Butler V. Ross, 4 S.E.2d 21, 
188 Gra. 329—^Rieves v. Smith, 192 
S.E. 372, 184 Ga, 657, 112 A.L.R. 368 
—McWilliams v. Pair, 106 S.E. 96, 
161 Ga. 168—^Lansdell v. Lansdell, 
87 S.E. 782, 144 Ga, 671. 

Hi*—Wlnkelman v. WInkelman, 178 
N.B. 118, 346 Ill. 666—^Hutton v. 
Busaytis, 158 N.E. 166, 826 Ill. 453 
“Robbins v. Millikin Nat. Bank of 
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Decatur, 78 N.B.2d 819, 384 HLApp. 
190. 

Iowa,—^Toung v. McCleumahan, 176 N. 
W^. 26, 187 Iowa 1184—Daniels v. 
Butler, 149 N.W. 265. 169 Iowa 66. 
modified on other grotmds 150 N» 
W. 1081. 


Kan.—Snuffer v. Westbrook, 8 P.2d 
950, 134 ELan. 793. 

Mo.—^Menees v. Cowgill, 228 S.W.2d 
412, 369 Mo. 697, certiorari denied 
70 S.Ct 488, 338 U.S. 949, 94 L.Ed. 
685—^Niehaus v. Madden, 166 S.W. 
2d 141, 348 Mo. 770—Thompson v. 
Moseley, 126 S.W.2d 860, 344 Mo. 
240—Ahem v. Matthews, 85 S.W. 
2d 877, 337 Mo. 862—^Bland v. Buoy, 
74 S.W.2d 612, 835 Mo. 967—Drake 
V. Drake, 43 S.W.2d 666, 328 Mo. 966 
—Taylor v. Coberly, 38 S.W.2d 1066, 
327 Mo. 940—^Foster v. Petree, 141 
S-W.2d 131, 235 Mo.App. 414, trans¬ 
ferred, see, 149 S.W.2d 861, 847 
Mo. 992. 

Neb.—^Nielson v. Keimmerer, 257 N.W. 
634, 128 Neb. 67. 

N.J.—^Burdick v. Grimshaw, 168 A. 
186, 113 N.J.Eq. 691—Dusenberry 
V. Ibach’s Ex’rs, 133 A. 186, 99 N. 
J.Eq. 89, affirmed 184 A, 916, 100 
N.J.Eq. 346. 

N.M.—Wooley v. Shell Petroleum 
Corporation, 45 P.2d 927, 89 NJM. 
256. 


Ohio.—Sunlor v. Sunior, 162 N.E. 729, 
20 Ohio App. 476—Snyder v. Shut- 
tleworth, 6 Ohio App. 137—Snyder 
V. Shuttleworth, 25 Ohio Clr.Ct.N. 
S., 545. 


S.D.—Johnston v. Eriksson 23 NW 
2d 799, 71 S.D. 268. 


A euu. —\jguca 


uoucn, App., 248 
S.W.2d 827—Adcock v. Simon, 2 
Tenn.App. 617. 
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where there has been an adoption under a statute 
subsequently held unconstitutional,'^® particularly 
where a promise of an inheritance is expressly or 
implicitly part of the agreement'll Since the rem¬ 
edy by specific performance is within the discre¬ 
tion of the court, *^2 it will not be granted where it 
is not necessary to secure justice to the child,^^ 
nor is it available where the contract is void,*^^ or 
is so vague and uncertain as not to permit of specif¬ 
ic enforcment*^® In view of the fact that an 
adopted child, equally with a natural child, may be 
cut off by will, the relief has been limited to prop¬ 
erty undisposed of by will,'^® and the child’s rights 
are subject to the widow’s rights of dower and 
homestead.'^'^ It has been held that the child can¬ 
not claim under a clause in the adoptive parent’s 


§ 87 

will leaving property to those who would take under 
the law of descent and distribution.'^^ 

An action for specific performance of an adop¬ 
tion contract so as to enable the child to share in 
the estate of the adoptive parent is to be distin¬ 
guished from an action for specific performance to 
declare an adoption effectual because legal proceed¬ 
ings to that end should have been instituted.^® 
While it is frequently stated, in cases involving the 
right to inherit, that an adoption contract will be 
specifically enforced,®® it would seem that where the 
case involves a personal relationship and the actual 
care and custody of the child, specific performance 
does not lie and that a contract to adopt will not 
be specifically enforced during the lifetime of the 
adoptive parent.®^ 
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Tex.—Cheney v. CofCey, 113 S.W.2d 
162, 131 Tex. 212, rehearing denied 
Cheney v. Coffey, 114 S.W.2d 633, 
131 Tex. 212. 

1 C.J. P 1379 note 7. 

Who may enforce contract see su¬ 
pra § 23 et seq. 

The real hasis of the remedy af¬ 
forded the beneficiary of an unper¬ 
formed contract to adopt is equity’s 
power and strong inclination to pre¬ 
vent a species of fraud.—Crilly v. 
Morris, 19 N.W.2d 836, 70 S.D. 584. 
XTormal parent-child relationship 
Equity will recognize the mother 
and daughter relationship through 
enforcement of parol contract of 
adoption only when the relationship 
actually measures up to the stand¬ 
ards fixed by law under which the 
adoptive parent must act the part 
of a normal parent and the adopted 
daughter must perform the functions 
of a normal devoted daughter.—Mut. 
Life Ins. Co. of New Tork v. Ben¬ 
ton, D.C.MO., 34 F.Supp. 859. 

OhUd predeceasing adoptive parent 
Where an agreement by the father 
of an illegiUmate child to support 
and adopt him as his own child with 
all the rights of a legitimate child 
was fully performed by all parties 
during their lives, except that there 
was no legal adoption, the fact that 
the child predeceased the father did 
not prevent the maintenance of an 
action by his personal representative 
to enforce the child's equitable rights 
in the father’s property undisposed 
of by will.—^McWilliams v. Pair, 106 
S.E. 96, 151 Oa. 168. 

70. Mich.—Wright v. Wright, 68 N. 
W. 64, 99 Mich. 170, 23 L.R.A. 196. 

71. Ala.—Benefield v. Faulkner, 29 
So.2d 1, 248 Ala. 616—Prince v. 
Prinoe, 69 So. 906, 194 Ala. 466. 

Ariz.—^In re Gary’s Estate, 211 P.2d 
815, 69 Ariz. 228. 

Ga.—Savannah Bank & Trust Co. v. 
Wolif, 11 S.E.2d 766, 191 Go. 111. 


Hawaii.—^Beckley v. Lucas, 8 Haw. 
40. 

Minn.—Odenbreit v. Utheim, 164 N.W. 

741. 131 Minn. 56, L.B.A.1916D 421. 
Mo.—Sharkey v. McDermott, 4 S.W. 
107, 91 Mo. 647, reversed 16 Mo. 
App. 80. 

Neb.—Tuttle v. Winchell, 178 N.W. 
766, 104 Neb. 760, 11 A.L.R. 814— 
Kofka V. Rosicky, 69 N.W. 788, 41 
Neb. 328, 43 A 2 n.S.R. 685, 26 L.R.A. 
207. 

N.J.—^Burdick v. Grimshaw, 168 A. 
186, 113 N.J.Bq. 691—Ferrando v. 
Casella, 165 A. 726, 113 N.J.Eq. 
119, affirmed 171 A. 796, 116 N.X 
Eq. 678—^Di Girolamo v. Di Matteo, 
166 A. 24, 108 N.J.Eq. 692. 

N.T.—^Levenson v. Mayerowltz, 41 N. 
T.S.2d 836, 181 Misc. 626—Middle- 
worth V. Ordway, 98 N.Y.S. 10, 49 
Misc. 74. 

Ohio.—Snyder v. Shuttleworth, 5 Ohio 
App. 137. 

Tenn.—^Rogers v. Baldridge, 76 S.W. 

2d 656, 18 Tenn.App. 300. 

1 C.J. p 1379 note 7. 

Xoipllea agreement arises from un¬ 
consummated agreement to adopt 
child, but fully performed, that child 
should receive child’s share of foster 
parent’s estate, if undisposed of.— 
Burdick v. Grimshaw, 168 A. 186, 113 
N.J.Eq. 691. 

72. N.M.—Wooley v. Shell Petrole¬ 
um Corporation, 45 P.2d 927, 39 
N.M. 266. 

73. Vt—Durkee v. Durkee, 8 A. 490, 
59 Vt 70. 

1 C.J. p 1379 note 10. 

74. Ill.—Thompson v. Minnich, 81 N. 
E. 336, 227 Ill. 430. 

1 aJ. p 1379 note 11. 

75. Mont.—Gravelin v. Porler, 250 
P. 823, 77 Mont 260. 

jq-.Y.—^Mahaney v. Carr, 67 N.E. 903, 
176 N.T. 454. 

76. Fla.—Sheffield v. Barry, 14 So. 2d 
417, 163 Fla. 144. 

603 


Ga.—Crawford v. Wilson, 78 S.B. 80, 
139 Ga. 664, 44 L.R.A.,N.S., 773. 
Md.—^Besche v. Murphy, 59 A.2d 499, 
190 Md. 539. 

Effect of contract to adopt general¬ 
ly see Adoption S 27 b. 

77. Iowa.—^Anderson v. Blakesly, 136 
N.W. 210, 156 Iowa 430. 

1 aj. p 1379 note 16. 

78. Md.—^Besche v. Murphy, 59 A. 2d 
499, 190 Md. 639. 

79. Fla.—Sheffield v. Barry, 14 So. 
2d 417, 163 Fla. 144. 

80. U.S.—^Mut Life Ins. Co. of New 
Tork V. Benton, D.C.Mo., 34 F. 
Supp. 859. 

Ala.—^Luker v. Hyde, 46 So.2d 32, 263 
Ala. 283. 

Ark.—Stanley v. Wacaster, 178 S.W. 

2d 60, 206 Ark. 872. 

Ga.—Savannah Bank & Trust Co. v. 

Wolff, 11 S.B.2d 766, 191 Ga. 111. 
ni.—Winkelmann v. Winkelmann, 178 
N.E. 118, 346 Ill. 666—Hutton v. 
Busaytis, 158 N.E. 156, 326 Ill. 463 
—^Robbins v. Millikin Nat Bank 
of Decatur, 78 N.E.2d 819, 834 Ill. 
App. 190. 

Iowa—^Daniels v. Butler, 149 N.W. 
265, 169 Iowa 66, decree modified on 
other grounds 160 N.W. 1081. 

Mo.—^Niehaus v. Madden, 166 S.W.2d 
141, 348 Mo. 770—^Ahem v. Mat¬ 
thews, 86 S.W.2d 377, 337 Mo. 862 
—^Bland v. Buoy, 74 S.W.2d 612, 
335 Mo. 967—^Drake v. Drake, 43 

S. W.2d 666, 328 Mo. 966—^Taylor 
V. Coberly, 38 S.W.2d 1066, 827 Mo. 
940—^Foster v. Petree, 141 S.W.2d 
131. 285 Mo.App. 414, transferred, 
see, 149 S.W.2d 861, 347 Mo. 992. 

Neb.—^Nielson v. Hammerer, 267 N.W. 
634, 128 Neb. 67. 

N.M.—Wooley v. Shell Petroleum Cor¬ 
poration, 45 P.2d 927, 39 N.M. 266. 

81. N.T.—^Bardorf v. Rebecca Tal- 
bot-Perklns Adoption Soc., 269 N. 

T. S. 794, 240 App.Dlv. 276—Brlan- 
ger, 168 N.T.S. 928, 102 Misc. 236, 
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§ 88. Miscellaneous Contracts 

The general rules as to specific performance have 
been applied with respect to the specific performance 
of contracts dealing with a wide variety of subjects. 

The general rules as to specific performance have 
been applied with respect to the specific perform¬ 
ance of contracts dealing with a wide variety of 
subjects.*^ Accordingly a contract between two 
telegraph or telephone companies, if valid, may be 
specifically enforced^^ although specific perform¬ 
ance may be denied where there is another adequate 
remedy.84 The assignment of an expectancy may 
be enforced in equity by decreeing specific perform- 
ance.8^ Where a municipality seeks to enforce a 
contract in its private, rather than in its public, 
capacity, the rules applicable in actions between 
private individuals apply.®® While there is author¬ 


ity for the view that a suit in equity for specific 
performance is an appropriate remedy to compel 
the performance of a franchise contract containing 
provisions for the benefit of private individuals,®"^ 
it has also been held or recognized, in respect of 
certain franchises, that a suit for specific perform¬ 
ance is not the proper remedy in case of failure 
to exercise a franchise.®® 

Accord and satisfaciion. Where the creditor 
breaches a contract of accord and satisfaction,, 
specific performance may be decreed if it is prac¬ 
ticable.®® 

Compromise and settlement Compromises are 
favored in equity as discussed in Compromise and) 
Settlement § 23, and a contract, the consideration of 
which is a compromise of matters in controversy be- 


afflrmed 171 N.T.S. 1084, 185 App. 
Div. 888. 

Md.—Bescbe v. Murphy, 59 A.2d 499, 
190 Md. 539. 

Beasoa for rule 

The relationship of parent and 
child being of the most intimate 
sonal nature, eguity will not ordi¬ 
narily enforce a contract to create 
sudi relationship.—Besche t, Mur¬ 
phy, supra. 

Partial adoption 

A court of egulty cannot compel 
an adoption in the property aspect 
only, pursuant to an agreement, as 
the statute does not provide for a 
partial adoption.—Erlanger v. Erlan- 
ger, 158 N.Y.S. 928. 102 MlscJElep. 
236, afOrmed 171 N.T.S, 1084, 185 
App.Div. 888. 

82. Del.—^Rosshelm v. Stanley-Cran- 
dall Co. of Washington, 165 A. 627, 
19 DehCh. 236. 

Mass.—Lonergan v. Highland Trust 
Co., 192 34, 287 Mans. 550. 

N.M.—James v. Anderson, 51 P.2d 
601, 39 N.M. 535. 

Promise to create a trust 
N.M.—^McClendon v. Dean, 117 iP.2d 
250, 45 N.M. 496. 

XTse of hospital by physician 
Ky.—Johnson v. Stumbo, 126 S.W.2d 
165, 277 Ky. 301. 

Contingent fee 

(1) A contract, under wlilch an at¬ 
torney was to receive an Interest in 
whatever property was obtained for 
his client on dissolution of a trust, 
would be specifically enforced at the 
Instance of the attorney after the lit¬ 
igation had been carried to a success¬ 
ful conclusion.—Elaplan v. Zeman, 16 
N.B.2d 731, 869 HI. 273. 

(2) Other contracts relating to con¬ 
tingent fees see 6 CJ. p 755 note 86 
[c]. 

Collectlva bargaining contract 
(1) The rule, that a contract will 
be specifically enforced where dam¬ 


ages are an inadequate remedy and 
nature of contract is such that spe¬ 
cific performance of it will not In¬ 
volve too great practical difficulties, 
Is applied in proper cases involving 
collective bargaining contracts. 

Mass.—Sanford v. Boston Edison Co., 
56 N.E.2d 1, 316 Mass. 631, 156 A.D. 
R. 644. 

N. J.—^Brotherhood of R. R. Trainmen 
V. HiU Bus Co., 51 A.2d 116, 139 
N’.J.Eq. 804. 

(2) Enforceability of union’s ob¬ 
ligation tmder collective bargaining 
agreement not to cause or permit 
members to participate in a sym¬ 
pathetic strike or unauthorized work 
stoppage until bargaining procedures 
have been exhausted is doubtful in 
view of statute forbidding an in¬ 
junction against causing work stop¬ 
pages and picketing.—^International 
Union, United Auto., Aircraft & Agri¬ 
cultural Implement Workers of Amer¬ 
ica V. Elastic Stop Nut Corp., 53 A. 
2d 339, 140 N.J.Eq. 177. 

An agreement for equal representa- 
tioa on board of directors of corpo¬ 
ration is enforceable in equity.—^Bi- 
non V. Forsyth, 64 N.T.S.2d 367, af¬ 
firmed 59 N.T.a2d 902, 270 App.Div. 
771. 

Contract for the erection of a rail¬ 
road station 

N.T.—City of Now York v. New York 
Cent. R. Co., 9 N.E.2d 931, 275 N. 
Y. 287, 

Contract tc store furniture 
Ala.—^Downing v. Williams, 191 So. 
221, 288 Ala. 551. 

landlord’s obligation to furnish door¬ 
man servloe 

N.Y.—Raphael v. Viojon Realty Co., 
89 N.Y.a2d 560, 195 Mls& 229. 

Admission to membership in associa¬ 
tion 

Arlz.—^Porterfield v. Black Bill & 
Doney Parks Water Users’ Ass’n, 
210 P.2d 335, 69 Arlz. 110. 
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88. N.Y.—Wayne-Monroe TeL Co. v.. 
Ontario Tel. Co., 112 N.Y.a 424, 60* 
Misc. 485. 

84. Ind.—State v. Cadwallader, 87 N. 

E. 644, 89 N.E. 819, 172 Ind. 619. 
86. Hh^Brown v. Cunningham, 25* 
N.E.2d 113, 303 m.App. 307. 

N.Y.—^In re Cornelle's Will, 12 N.Y.. 

S.2d 162, 170 Misc. 638. 

Ohio.—^Rosenberg v, r!«.nAm, App.,. 

55 N.E.2d 420. 

5 C.J. p 859 note 80. 

Oral agreement as to parent’s estate* 
Brother was entitled to specific 
performance of oral agreement with, 
other brothers to share equally pro¬ 
ceeds of expectancies under father’s- 
will.—Gadsby v. Gadsby, 175 N.B. 
495, 275 Mass. 159, 74 A.L.R. 434. 

86. U.S.—State of Washington ex 
rel. City of Seattle v, Oregon- 
Washington R. A Nav. Co., D.a 
Wash., 8 F.6upp. 98. 

N.Y.—City of New York v. New York 
Cent R. Co., 9 N.E.2d 931, 275 N. 
Y. 287. 

87- Ky.—Cumberland TeL, etc., Co; 
V. Hickman, 111 S.W. 311, 129 Ky.. 
220, 38 Ky.L. 780. 

26 C.J. p 1084 note 85. 

Mandatory ft^anohlse 
Performance of a mandatory fran¬ 
chise may be specifically enforcedt 
against a solvent obligor.—Murray 
V. Roberts, CCLANY., 103 P.2d 889, 
motion granted Murray v. City of 
New York, 60 S.Ct 383, 308 U.S. 528, 
84 Xi.Ed. 446, and Roberts v. Murray, 
60 S.Ct 383, 808 U.S. 529. 84 L..Ed. 
446, certiorari dismissed 60 S.Ct 1106,. 
811 U.S. 720, 85 L.Ed. 470, and Mur¬ 
ray V. City of New York, 60 S.Ct 
1106, 811 U.S. 720, 85 Li.Ed. 470. 

88. N.Y.—People v. Albany, etc., R. 
Co., 24 N.Y. 261, 82 AmJD. 295. 

89. Masa—Corrigan v. Payne, 45 N. 
E.2d 829, 312 Mass. 589. 

Wash.—^Buob v. Feenaughty Machin¬ 
ery Co., 71 P.2d 559, 191 Wash. 477u 
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tween the parties, will be enforced where the rem¬ 
edy at law is inadequate.^o Specific performances 
will not be decreed, however, where the contract 
is founded in a mistake,or where the court could 
not grant complete relief in such a suit.®^ In or¬ 
der to justify the specific performance of a com¬ 
promise agreement the fact of the existence of such 
agreement must appear, and, where part perform¬ 
ance of an oral agreement is relied on, such part 
performance must be clearly attributable to the 
contract sought to be enforced.^* 

Wherever doubts and disputes arise with respect 
to the rights of different members of the same 
family, and a fair compromise is entered into to 
preserve harmony and affection, or to save the 
honor of the family, such agreements will be specif¬ 
ically enforced, athough resting on grounds which 
woidd not be considered satisfactory, if the trans¬ 
action had occurred between mere strangers.®^ If 
the rights of minors are affected, they must have 
their day in court, and it must be shown that their 
rights and interests are promoted and secured by 

the agreement.55 

A composition agreement may be specifically en¬ 
forced, if valid and subsisting,^® at the suit of any 


§ 88 

one of the parties thereto*^ or of his personal r^- 
resentatives,®* either by bill in equity, asking for 
affirmative relief,®® or by a bill for an injunction to 
prevent an attempted violation of the agreement 
for which there is no adequate remedy at law.i 
However, a composition will not be enforced where 
there has not been a compliance with all condi¬ 
tions.® A composition may be enforced after the 
death of the debtor by his personal representatives.^ 

Contract to marry. In early times the ecclesias¬ 
tical courts in England had power to decree specific 
performance of a promise of marriage in the event 
of a refusal or failure to perform,^ but in the 
United States no such power has ever been recog¬ 
nized.® 

Contract to sue. One who has been promised part 
of the proceeds to be recovered from a suit to be 
brought by the promisor against a third person can¬ 
not enforce the promise specifically by compelling 
the promisor to institute suit® 

Proceeds of sale. One promised part of the pro¬ 
ceeds of a sale of property cannot specifically en¬ 
force the promise and compel the promisor to sell 
the property.^ 


90. Mass.—^IiiacDonald v. Gough, 93 
N.E.2<1 260, 826 Mass. 98. 

N.H.—^Burtman v. Butman, 64 A.2d 
867, 94 N.H. 412. 

N.D.—^Muhlhauser v. Becker, 87 N.W. 

2d 862, 76 N.D. 402. 

Ohio.—^Royal Indemnity Co. v. Mc- 
Fadden, 4 Ohio Supp. 289, petition 
dismissed 29 N.R2d 181, 65 Ohio 
App. 15. 

Pa.—Woodbridge v. Hall, 76 A.2d 205, 
866 Pa. 46. 

12 C.J. p 861 note 80. 

Enforcement in settled action 
Where the performance of an 
agreement for compromise is beyond 
the scope of the suit and involves 
details which cannot be the subject 
of an order in the suit, the proper 
proceeding is to file a fresh bill for 
specific performance.—Sutherland v. 
Straw, C.C.Me., 2 F. 277. 

DlstrlTmtion of decedent’s estate 

(1) Since a contract settling a 
contest as to the distribution of the 
estate of a decedent is favored by 
equity, it will be specifically enforced 
unless there is some insuperable bar 
preventing it.—^Benner v. Lunt, 186 
A. 814, 126 Me. 167—69 C.J. P 1282 
note 49. 

(2) An agreement to compromise 
a will contest, which merely in¬ 
creased an amount of an annuity be¬ 
queathed by wrlll, and which mani¬ 
fested purpose to make no change in 
disposition of property under the will 
except to modify amount to be paid 


and did not change time of payment, 
could be enforced by specific perform¬ 
ance in equity.—^Lomasney v. Prendl- 
ble, 12 N.E.2d 830, 299 Mass. 278. 
Approval hy court 

Alleged agreement between testa¬ 
tor’s widow and executors of hus¬ 
band’s estate by their attorneys for 
compromise of certain claims pend¬ 
ing between them would not be de¬ 
nied specific performance because of 
failure to have compromise agree¬ 
ment approved by court.—^Burtman v. 
Butman, 64 A2d 367, 94 N.H 412. 

91. Ala.—Cowan v. Sapp, 8 So. 212, 
81 Ala. 625. 

12 C.J. p 362 note 82. 

92. U.S.—Sutherland v. Straw, C.C 
Me., 2 F. 277. 

93. Cal.—Senior v. Anderson, 47 iP. 
454, 115 Cal. 496. 

94. N.C.—^Price v. Price, 46 8.13. 865, 
133 N.C. 494. 

ConfllctiaLg claims to estate 

Equity looks favorably on, and 
readily lends Itself to, the specific 
enforcement of family settlement 
contracts relating to a deceased an¬ 
cestor’s estate where litigation has 
been threatened or could reasonably 
have been anticipated or there is an 
ambiguity in the will as to the par¬ 
ties’ interest in the estate.—Ander¬ 
son V. Anderson, 44 N.E.2d 43, 380 
m. 488. 

95. Tenn.—^Reynolds v. Brandon, 8 
Heisk. 598. 


99. N.Y.—Phillips v. Bergen, 8 Barb. 
627. 

12 C.X p 800 note 94. 

97. U.S.—Clarke v. White, D.C., 12 
Pet. 178, 9 LkEd. 1046. 

12 C.J. p 300 note 95. 

Persons entitled to enforce perform¬ 
ance generally see supra { 23 et 
seq. 

98. N.Y.—Matter of Leslie, 10 Daly 
76. 

12 C.J. p 800 note 96. 

99. U.S.—Clarke v. White, D.C., 12 
Pet 178, 9 L.Ed. 1046. 

12 C.J. p 301 note 97. 

1. La.—^Blodget v. Hogan, 10 La. 
Ann. 18. 

Pa.—Gibbon v. Bellas, 2 Phila. 890. 

12 aj. p 301 note 98. 

2. N.Y.—Acker v. Phoenix, 4 Paige 
305. 

3. N.Y.—^Matter of Leslie, 10 Daly 
76. 

4. Md.—Lewis v. Tapman, 46 A 459,. 
90 Md. 294, 47 L.B.A 885. 

9 C.J. p 884 note 94. 

6. Ind.—Short v. Stotts, 58 Ind. 29. 

58 C.J. p 1069 note 61 [aQ—9 C.J. p- 
884 notes 96, 96. 

6. Pa.—Edelman v. Boardman, 2 A 
2d 893, 882 Pa. 85. 

7. Pa.—^Edelman v. Boardman, su¬ 
pra. 
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IV. GOOD PAITH AND DIUGENOl 


§ 89. In General 

A complainant, in order to be entitled to specific per¬ 
formance, must have acted In good faith, must come Into 
equity with clean hands, and must do what Is Just and 
equitable to the defendant. 

Complainant, in order to be entitled to specific 
performance, must have acted in good faith,^ must 
come into equity with clean hands,® and do what is 
just and equitable to defendantThere are few 


cases in which courts of equity will insist on the 
maxim that he who seeks equity must do equity 
with more rigor than in suits for the specific per¬ 
formance of contracts.^i The facts and circum¬ 
stances of each case must control the court in its 
determination of the question of complainant’s good 
faith.i2 

Specific performance will be denied where plain¬ 
tiff is guilty of acts amounting to frauds® or false 


8. Mo.—Corpus Juris cited 1il Hack- 
bartli in Gibstine, App., 182 S.W.2d 
113, 118. 

N.T.—^Mongaup Valley Co. v. Nyamco 
Associates. 289 -N.Y.S. 221, 247 App. 
Div. 694—Northrup v. Gibbs, 1 N. 
Y.S. 465, 49 Hun 605. 

Wash.—Corpus Juris quoted In Cas¬ 
cade Timber Co. v. Northern Pac. 
Ry. Co., 184 P.2d 90, 104, 28 Wash. 
2d 684. 

58 C.J. p 1063 note 3. 

9. Pla.—^Busch v. Baker, 83 So. 704, 
79 Fla. 113. 

m.—Stephens v. Clark, 137 N.H. 227, 
305 Ill. 408. 

Ky.—^Powell v. Keene, 266 S.W. 659, 
205 Ky. 846. 

Neb.—^Bauer v. Bauer, 285 N.W. 566, 
136 Neb. 329. 

N.J.—^American Plaster Drill Cb^ v. 
Francisco, 154 A. 724, 108 
323—Journal Plaza Holding Co. v. 
J. L. H. Co., 147 A 581, 105 N.J.E< 1 . 
290, reversed on other grounds 152 
A 14, 107 N.J.Eq. 14. 

N.Y.—^Dworkowitz v. Cascio, 198 N.Y. 
S. 326. 

Ohio.—^Robertson v. Robertson, App., 
67 ■N.K2d 108. 

R. I.—^Barden v. Sarkin, 58 A2d 918, 
73 R.L 170. 

S. C.—Flowers v. Roberts, 66 S.E.2d 
612, 220 S.C. 110. 

Wash.—Corpus Juris quoted in Cas¬ 
cade Timber Co. v. Northern Pac. 
Ry. Co., 184 P.2d 90, 104, 28 Wash. 
2d 684. 

Wis.—In re Shlnoe's Estate, 250 N.W. 

605, 212 Wis. 481. 

58 C.J. p 1064 note 4. 

Conduct warranting approval of 
court 

Equitable relief by way of specific 
performance should not be granted 
to plaintiff unless his course of con¬ 
duct relative to the transaction has 
been one that warrants the approval 
of a court of equity.—Czelzler v. 
Radke, 16 N.W.2d 665, 309 Mich. 349 
—^MacGlashan v. Harper, 1 N.W. 2d 
30, 299 Mich. 662—Brear v. Baum¬ 
gartner, 229 N.W. 602, 249 Mich. 633. 
No sufficient ground for rescission 
Specific performance will not be 
granted if conduct of plaintiff is sav¬ 
ored with injustice touching transac¬ 
tion, even though there is no sufil- 


cient ground for rescission of con¬ 
tract.—^Economy Grocery Stores Cor¬ 
poration V. McMenamy, 195 N.E. 747, 
290 Mass. 649. 

Company and stockholder 

(1) Inequitable conduct of owner 
of capital stock of company, occur¬ 
ring before city brought suit for spe¬ 
cific performance of its option to 
purchase from company, did not de¬ 
feat subsequent suit by company 
against city for specific performance 
of contract to purchase.—Camden 
Sewer Co. v. Mayor and Council of 
Salisbury, 171 A 75, 166 Md. 436. 

(2) In considering conduct of 
plaintiff corporation in determining 
its equitable standing as a petitioner 
seeking specific performance of a 
contract not to compete made in con¬ 
nection with a sale of property and 
a contract of employment the acts of 
one who, although not an ofiBloer of 
plaintiff, had assumed such control 
as made him for all practical pur¬ 
poses the corporation Itself and who 
represented plaintiff's majority 
stockholder and the corporation from 
which some of plaintiff's property 
had been purchasd with security of 
a chattel mortgage could not be dis¬ 
tinguished from that of plaintiff.— 
Dutch Maid Bakeries v. Schleicher, 
131 P.2d 680, 68 Wyo. 874. 

Knowledge or notice 

(1) Plaintiff's knowledge or notice 
of tsMta may cause the court to deny 
specific performance. 

Kan.—Wolf v. Rich, 121 P.2d 270, 164 
Kan. 636. 

Md.—^Huse V. Reed, 146 A 679, 167 
Md. 504. 

Mich.—Slater v, Edgley, 44 N.W.2d 
145, 328 Mich. 589. 

Pa.—^Drlebe v, Fort Penn Realty Co„ 
Com.Pl., 2 Monroe Li.R. 106, re¬ 
versed on other grounds 200 A 62, 
331 Pa. 314, 117 AL.R. 1091. 

Wis.—Gloede v. Socha, 226 N.W. 960, 
199 Wis. 603. 

(2) Pact that plaintiff who had 
contracted to purchase realty when 
vendor could obtain a marketable 
title knew that he would not accept 
a defective title did not preclude 
plaintiff from obtaining specific per¬ 
formance from a remote grantee of 
such vendor who committed antlci- 
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patory breach of contract for sale of 
realty to plaintiff by conveying realty 
to third person before termination of 
plaintiff's contract.—Slaughter v. 
Roark, TexCivApp., 244 S.W.2d 698, 
error refused no reversible error. 
lOu Ark.—Gamer v. Home, 245 S.W. 

2d 229, 219 Ark. 762. 

Mich.—Snider v. Schaffer, 267 N.W. 
791, 276 Mich. 92. 

Pa.—Saltzman v. Gibson, Com.Pl., 95 
Plttsb.Leg.J. 208. 

Wash.— Oorpns Juris quoted In Cas¬ 
cade Timber Co. v. Northern Pac. 
Ry. Co., 184 P.2d 90, 104, 28 Wash. 
2d 684. 

68 C.J. p 1064 note 8. 

Dealing in part with owner 
Where apartment building was 
listed for sale on open market, pro¬ 
spective purchaser was not guilty of 
Inequitable conduct in dealing in part 
directly with owner rather than ex¬ 
clusively through realtors who had 
exclusive rental management of 
building, notwithstanding offer was 
originally submitted by broker repre¬ 
senting prospects to owner through 
such realtors.—Garsick v. Dehner, 15 
N.W.2d 236, 145 Nebw 73. 

11. ni.—Sandra Frocks v. Ziff, 74 
N.E.2d 699, 897 Ill. 497. 

Tex.—^Brett v. Giles, Civ.App., 127 
S.W.2d 473. 

Wash.— Corpus Juris quoted in Cas¬ 
cade Timber Co. v. Northern Pac. 
Ry. Co., 184 P.2d 90, 96, 104, 28 
Wash.2d 684. 

Wis.—Helblg v. Bonsness. 277 N.W. 

634, 227 Wis. 52, 115 AL.R. 873. 

68 C.J. p 1064 note 7. 

12. D.C.—Nash V. Milford, 83 App. 
D.C. 142. 

Wash.— Corpiu Juris quoted in Cas¬ 
cade Timber Co. v. Northern Pac. 
Ry. Co., 184 P.2d 90, 96, 104. 28 
Wash.2d 684. 

13. Ariz.—Shreeve v. Greer, 178 P.2d 
641, 65 Ariz. 35. 

Ind.—-Kitchen v. Coffyn, 4 Ind. 604. 
Wash.— Corpus Juris quoted in Cas¬ 
cade Timber Co. v. Northern Pac. 
Ry. Co., 184 P.2d 90, 104, 28 Wash. 
2d 684. 

68 C.J. p 1064 note 9. 

Daok of knowledge 
Where acknowledgment on con¬ 
tract of sale executed by notary pub- 
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representations,or overreaching,or which are 
misleading.!® Where two persons enter into a 
contract, the purpose of whidh is to deceive a third 
person, equity will not compel its specific perform¬ 
ance.!'^ Relief will be denied a vendor where by 
the means of transfer of title he endeavors to avoid 
possible claims by his own judgment creditors.!® 

§ 90. Fraud or Inequitable Conduct of Plain¬ 
tiff Subsequent to Contract 

The plaintiff may be barred of relief by specific 
performance where subsequent to the Inception of the 
contract he has been guilty of fraud or inequitable con¬ 
duct. 

Plaintiff may be barred of relief by specific per¬ 
formance where subsequent to the inception of the 
contract he has been guilty of fraud or inequitable 
conduct.!® Thus, a complaining party will be 
barred of relief when he is guilty of overreaching 
or unconscientious conduct,®® as where he wrong¬ 
fully alters the contract,®! or fails to disclose the 
destruction of the agreement.®® Relief will be 
denied a complainant who voluntarily is the occa¬ 
sion of any obstacle to performance by defendant.®® 
Thus, a purchaser will be denied relief where he 
makes it difficult or impossible for the vendor to 
convey,®^ as where he otherwise acquires title to 
the property,®® such as where he purchases and 
forecloses a mortgage on the premises.®® Specific 
performance of a contract to lease will not be 
granted an expectant tenant where his declarations 


and conduct were such as to induce the landlord 
reasonably to believe that the contract is abandoned 
and to cause h^m to lease the premises to an¬ 
other.®*^ 

Recording contract. Where a contract does not 
provide that it should not be recorded, the recording 
of the contract by complainant on defendant’s re¬ 
pudiation is not such an act as will bar complain¬ 
ant of equitable relief by specific performance.®® 
Where, however, in violation of an understanding 
that there was to be no delivery until the trade was 
closed, complainant places a deed on record thereby 
clouding title, he will be barred from relief.®® 

Taking possession of property before time. The 
mere fact that a vendee takes possession of real 
estate before the time fixed by the contract is not 
in itself such inequitable conduct as will preclude 
relief where such occupancy is not detrimental to 
the vendor.®® 

§ 91. Ability, Readiness, and Willingness to 

Perform 

a. In general 

b. Title of vendor or lessor 
a. In General 

In general a person seeking specific performance must 
show that he has performed, or offered to perform, or 
is ready, able, and willing to perform, all the essential 
acts required by the contract. 


11c was in proper leg's! form as to 
both husband and wife, as vendors, 
and it appeared that, if there was 
any fraud In connection with the ac¬ 
knowledgment that assignee of pur¬ 
chaser had no knowledge thereof, 
purchaser's assignee was entitled to 
specific performance of the contract. 
—O'ensen v. Skibiski, 28 So.2d 328, 158 
Fla. 331. 

14. Wash.^Corpiui Juris quoted In 
Cascade Timber Co. v. Northern 
Pac. Ry. Co., 184 P.2d 90, 104, 28 
Wash.2d 684. 

68 C.J. p 1064 note'iO. 

15. Ariz.—Shreeve v. areer, 173 P.2d 
641, 65 Ariz. 35. 

16. Wash.—Corpus Juris quoted in 
Cascade Timber Co. v. Northern 
Pac. Ry. Co., 184 P.2d 90, 104, 28 
Wash.2d 684. 

58 C.J. p 1064 note 11. 

17- Pa.—^Reynolds v. Boland, 62 A- 
19, 202 Pa. 642. 

18. N.D.—^Brugman v. Charlson, 171 
N.W. 882, 44 N.D. 114, 4 A.L..R. 400. 

19. Ala.—^Rice v. Sinclair Refining 
Co., 56 So.2d 647, 256 Ala. 565. 

Cai.—^Boas v. Bank of America Nat 


Trust & Sav. Ass’n, 125 P.2d 620, 
61 Cal.App.2d 692. 

ni.—Jacksonville Hotel Bldg. Corpo¬ 
ration V. Dunlap Hotel Co., 264 Ill. 
App. 279, modified on other grounds 
183 N.E. 397, 350 Ill. 451. 

Wash.—«eys v. Klitten, 151 P.2d 989, 
21 Wash.2d 604. 

58 CJ. p 1064 note 16. 

Conduct held not to bar relief 

U. S.—^Blum V. William Goldman 
Theatres, CCA-Pa., 164 P.2d 192. 

Suble'tting 

Where lease contained no provision 
that lessee could not sublet leased 
premises, it was no defense to action 
by lessee for specific enforcement of 
provision in lease giving lessee op¬ 
tion to purchase that lessee sub¬ 
let premises without approval.—Sin¬ 
clair Refining Co. v. Clay, D.C.Ohlo, 
102 P.Supp. 732, affirmed, C.A, Clay 

V. Sinclair Refining Co., 194 F.2d 632. 

20. Cal.—^Boas v. Bank of America 

Nat. Trust & Sav. Ass'n, 125 P.2d 
620, 61 Ca!.App.2d 592. 

Ill.—Jacksonville Hotel Bldg. Corpo¬ 
ration V. Dunlap Hotel Co., 264 Ill. 
App. 279, modified on other grounds 
183 N.E. 397, 350 Ill. 451. 

58 C.J. P 1065 note 16. 
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21. Mo.—Carson v. Woods, 177 S.W. 
623. 

22. Pa.—^In re Cross' Estate, 179 A. 
38, 319 P£U 1. 

23. Pa.—Vankirk v. Patterson, 60 
A 966, 201 Pa. 90—Bloshlnski v. 
Falaz, 79 A2d 798, 168 Pa.Super. 
565. 

58 CJ. p 1065 note 18. 

24 Kan.—McMichael v. Crawford, 
180 P. 777, 104 Kan. 778. 

58 C.J. p 1065 note 19. 

25. Mich.—Plvoz v. Grant 229 N.W. 
589, 250 Mich. 86. 

58 C.J. p 1065 note 21. 

26. Ark-—Smith v. Price, 189 S.W. 
167, 125 Ark. 589. 

27. Neb.—Schultz v. Hastings Lodge 
No. 60, I. O. O. F., 133 N.W. 846, 
90 Neb. 454. 

28. ni. —^Miller V. Gordon, 129 N.E. 
809, 296 HI. 346—Cohen v. Segal, 
97 NJS. 222, 253 HI. 34. 

29. V.S.—^McIntosh v. Leisk, C.CJL 
Tex., 95 F.2d 164. 

30. Ill.—^Fagan v. Rootberg, 151 N.E. 
491. 820 Ill. 686. 
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In general a person seeking specific performance 
must show that he has performed, or offered to 
perform, or is ready, able, and willing to perform, 
all the essential acts required by the contract.*^ 
It is not suflBcient to show that the opposite party 
is in default but complainant must show himself 
without default,32 that is, the moving party is re¬ 
quired to show that he has been in no default in 
not having performed the agreement, and that he 
has taken all the proper steps toward performance 
on his part, or can show a reasonable and just 
excuse for nonperformance.33 While a repudiation 
of the contract by the purchaser excuses the neces¬ 
sity of a tender of performance, as discussed infra 
§ 96, the necessity of being in a position at the 
proper time fully and completely to perform the 
contract is not dispensed with.34 On the other 


hand, complainant ordinarily is entitled to specific 
performance where he alleges and proves that he 
has complied substantially with the conditions of 
the contract or is able, ready, and willing to per- 
form.35 The rule that a party seeking specific 
performance must show that he has performed the 
conditions he is bound to perform is not to be ap¬ 
plied in any case so as to work a great injustice.38 

Where the parties by their own interpretation 
of, or attitude toward, the contract abandon some 
feature thereof, the party seeking specific perform¬ 
ance must perform the contract as modified. 37 Com¬ 
plainant must not only show that he has complied or 
is ready, able, and willing to comply with the pro¬ 
visions of the contract in respect of what ought to 
have been done by him, but that he is able, ready, 
and willing to comply with the provisions in respect 


31. U.S.—<3k)udeau v. Daigle, D.C. 
Lia., 37 F.Supp. 843, affirmed, CCA.. 
134 F.2d 656. certiorari denied 62 
act. 1290, 816 U.S. 695, 86 LuEd. 
1765—Neeiy v. Merchants Trust 
Co, of Red Bank, D.CN.X, 26 F. 
Supp. 130, motion denied. C.C.A., 
Neely v. Merchants Trust Co. of* 
Red Bank, N. J., 110 F.2d 526, af¬ 
firmed 113 F.2d 968, certiorari de¬ 
nied 61 act 171, 311 U.a 705, 86 
Li.Ed. 457, rehearlngr denied 61 S.Ct, 
391, 311 U.a 730, 86 Ii.Ed. 475. 

Ala.—Alabama Water Co. v. City of 
Anniston, 161 So. 457, 227 Ala. 579. 

Cal.—Cockrlll v. Boas, 2 P.2d 774, 218 
Cal. 490. 

HL—White V. Lang:, 81 N.H.2d 897, 
401 III. 219—^Brown v. Jurczak, 74 
N.E.2d 821, 397 Ill, 632—Jones v. 
Dove, 47 NE-Sd 447, 382 UL 445— 
Jacksonville Hotel Bldgr. Corpora¬ 
tion V. Dunlap Hotel Co., 183 N.E. 
897, 350 Ill. 451. 

Iowa.—^Pirst Trust Joint Stock Land 
Bank v. Resh, 285 N.W, 192, 226 
Iowa 780. 

Kan.—^Flitch v. Boyle, 89 P.2d 912, 
149 Kan. 858. 

Ky .—Kuntz v. Peters, 150 S.W.2d 665, 
286 Ky. 227—Corpru Juris cited In 
Faulkner v. Denniston, 63 S.W.2d 
286, 288, 250 Ky. 373—Williamson 
V. Ingram, 49 aw.2d 1005, 243 Ky. 
749. 

Md.—^Emkey v. Siegel, 64 A.2d 661, 
192 Md. 571—Clarke v. Brunk, 55 
A.2d 919, 189 Md. 853—Scalock v. 
Hackley, 45 A.2d 744, 186 Md. 49— 
Trotter v. Lewis, 46 A.2d 329, 186 
Md. 628—Soehnlein v. Pumphrey, 
37 A.2d 843, 183 Md. 334—Joyce v. 
Dillon Properties, 29 A.2d 278, 181 
Md. 664. 

Mass.—Gevalt v. Diwoky, 67 N.E.2d 
481, 319 Mass. 716. 

Mich.—^First Nat. Trust & Savings 
Bank v. Beckton, 241 N.W. 821. 258 
Mich. 227. 

Minn.—Gassert v. Anderson, 276 N. 
W. 808, 201 Minn. 515. 


Mo.—Long V. Rogers, App., 185 S.W. 
2d 863. 

Neb.—Sopcich v. Tangeman, 45 N.W. 
2d 478, 158 Neb. 606-jrohnson v. 
Norton. 42 N.W.2d 622, 152 Neb. 
714—O'Brien v. Fricke, 27 N.W.2d 
408. 148 Neb. 369—Gilgren v. Price, 
299 N.W. 325, 140 Neb. 124—In re 
Nelson's Estate, 256 N.W. 27, 127 
Neb. 663. 

N.J.—Coolldge & Sickler v. Regn, 80 
A-2d 654, 7 N.J. 93—^Korb v. Spray 
Beach Hotel Co., 88 A.2d 280, 19 
N.J.Super. 226—Gulvin v. Sunshine 
Park, 44 A.2d 76, 187 N.XEq, 249— 
Trenton Potteries Co. v. Blackwell, 
43 A.2d 831. 187 N.JJE3<i. 113—Mayo 
V. Borovsky, 89 A.2d 282, 186 N.X 
Eq. 447—^Vandermade v. Appert, 5 
A.2d 868, 125 N.XEq. 366—Vacca 
V. Wilkens, 154 A. 842, 108 N.XEq. 
331. 

N.T.—Audrey-Grace Corp. v. Entroc 
Realty Corp., 38 N.B.2d 476, 287 
N.T. 150—^Freund v. Happiness Es¬ 
tates, 56 N.T.S.2d 410—Robert H. 
Smith Corp. v. Kraushaar, 34 N.T. 
■S.2d 856, reversed on other grounds 
37 N.T.S.2d 679, 265 App.Dlv. 862. 

N.C.—^McAden v. Craig, 24 S.B.2d 1, 
222 N.a 497. 

N.D.—Funk v. Baird, 296 N.W. 87, 70 
N.D. 396. 

Okl.—Craig v. Chisholm, 82 P.2d 986, 
183 Okl. 398. 

Tax.— Corpus Jtiris dted la. Burford 
V. Pounders, Clv.App„ 192 S.W.2d 
914, 916, reversed on other grounds 
199 S.W.2d 141, 146 Tex. 460— 
Capps V. Joiner, Civ.App., 69 S.W. 
2d 853, error dismissed. 

Va.—Grlscom v. Childress, 81 S.E.2d 
309, 183 Va. 42. 

58 ax p 1065 note 25. 

Guaranteeing performaaoe 
Equity will not compel a buyer to 

perform his contract when It cannot 

guarantee performance by seller.— 

Schmidt V. CallerOk 218 P.2d 80, 97 

Cal.App.2d 687. 


City oontraot 

Within meaning of city contract to 
purchase waterworks, term ''readi¬ 
ness and willingness," means "readi¬ 
ness and willingness" of governing 
authority of city, and "abilitsr" to 
perform includes the lawful power to 
issue bonds, etc., when and if duly 
authorized by electorate.—Alabama 
Water C6. v. City of Anniston, 185 So. 
585, 223 Ala. 355. 

32. Tex.—Carpus Juris oited la Bur- 
ford V. Pounders, Civ.App., 192 S. 
W.2d 914, 916, reversed on other 
grounds 199 S.W.2d 141, 146 Tex. 
460. 

58 C.X p 1066 note 26. 

• 

33. Cal.—^Eeybum v. Toung, 54 P.2d 
87, 11 Cal.App.2d 476. 

HI.—Bothwell V. Schmidt, 94 N.E. 82, 
248 111. 586. 

Tex.—Corpus Juris elted la Burford 
V. Pounders, Civ.App., 192 S.W.2d 
914, 916, reversed on other grounds 
199 S.W.2d 141, 145 Tex. 460. 

34L HI.—^Bothwell v. Schmidt, 94 N. 
E. 82, 248 Ill. 586. 

Tex.—Witte v. Barry, CivApp., 16 
S.W.2d 648. 

35. Ark.—Parks ▼. Johnston, 67 S.W. 

2d 683, 188 Ark. 71L 
CaJ.—^Brown v. Roberts, 9 P.2d 617, 
121 Cal.App. 664. 

Ga.—Lively v. Lively, 68 SJ3.2d 168, 
206 Gcl 606. 

BEawail.—Kondo Dai Ten 

81 Hawaii 7. 

Md.—Sealock v. Hackley, 45 A.2d 744* 
186 Md. 49—Camden Sewer Co. v. 
Mayor and Council of Salisbury, 
160 A 4, 162 Md. 454. 

Pa.—Funke v. Palst, 62 A2d 655, 856 
Pa. 694. 

68 aj. p 1066 note 30. 

38. S.a— Protho u. Smith, 27 S.CJBq. 
824. 

37. HI.—Mitchell v. White* 128 N.B. 
803, 296 HL 135. 
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of what he will be required to do in the future.88 
Where a contract is entire and not severable, com¬ 
plainant must perform or oifer to perform the en¬ 
tire contract,®^ but the rule is otherwise where the 
contract is divisible.^® Specific performance will 
be denied a plaintiff who is able, but unwilling, to 
perform at the time fixed by the contract.**! 

Ability to perform. Except in so far as a sub¬ 
stantial performance is regarded as sufficient, as 
•discussed infra § 112, specific performance will be 
denied complainant where he is unable to perform 
the conditions of the contract*^ A good intention 
alone is not the equivalent of ability to perform.*^ 
Relief will be denied where complainant has put 
performance out of his power,** as where he chang¬ 
es or alters the subject matter of the contract,*® 
or reconveys the property or a substantial part 
thereof to a third person.*® A purchaser is not 


able to perform so as to be entitled to specific per¬ 
formance where he is depending on third persons 
who are in no way bound to furnish the fund to 
make the purchase.**^ Where a purchaser is unable 
to pay the purchase price except from money to be 
obtained by a resale of the property after a con¬ 
veyance to him, equity will not decree specific per¬ 
formance,*® but it has also been held that the fact 
that the purchaser is to use the property as security 
in order to raise the purchase price is no bar,*® 
and the mere fact that the money to pay for the 
property is to be obtained by mortgage does not 
establish that the purchaser is unable to pay the 
purchase price.®® 

Repudiation of contract. Ordinarily a party will 
not be decreed specific performance where he has 
breached or repudiated®! or abandoned®^ the con- 


38. N.C.—Hudson v. Cozart, 102 S.E. 
278, 179 N.C. 247. 

68 C.J. p 1066 note 86. 

39. Vt—^Reynolds v. Hooker, 66 A. 
988, 76 Vt 184. 

68 C.J. p 1066 note 37. 

4a Wash.—^Bower v. Barley, 88 P. 
164, 9 Wash. 642. 

41. N.J.—Kobrin v. Drazln, 128 A. 
796, 97 N.J.Ba. 400. 

Plalntur not offering to ooxnply 
with contract was not entitled to 
specific performance.—^Losanblll v. 
Zook, 8 F.2d 278. 38 Arlz. 540. 

43. Ky.— Ctorpns Juris dted In Long 
V. Reiss, 160 S.W.2d 668, 675, 290 
Ky. 198—Kuntz v. Peters, 160 S.W. 
2d 665, 286 Ky. 227— Oorpiis Jturls 
dted in Faulkner v. Denniston, 63 
S.W.2d 286, 288, 250 Ky. 373. 
Mo.— €k>rpiis'Juris dted In Suhre v. 
Busch, 120 aW.2d 47. 59, 843 Mo. 
170. 

N.J.—Commercial Trust Co. of New 
Jersey v. Zunni, 155 A. 466, 108 N.J. 
Eq. 435, affirmed Commercial Trust 
Co. V. Zunni, 160 A 634, 110 N.JJSa. 
669. 

N.M.—Taylor v. Santa F6 Northwest¬ 
ern Ry. Co., 84 P.2d 1102, 38 N.M. 
467. 

Ohio.—^Domigan v. Domigan, 189 N.E. 
860, 46 Ohio App. 542, error dis¬ 
missed 190 N.EL 894, 127 Ohio St 
696. 

R.L—Screw Products Corporation of 
America v. Arenz, 161 A '294, 62 
R.L 473. 

68 C.J. p 1066 note 48. 

Destruction of subject matter 
Specific performance will be de¬ 
nied where all or a material part of 
the subject matter of the contract 
has been destroyed.—^Rizzo v. Land¬ 
mark Realty Corp., 101 N.Y.S.2d 161, 
277 App.Dlv. 1094, appeal denied 102 
N.T.S.2d 637, 278 App.Dlv. 630. 

43. Iowa.—^Flrst Trust Joint Stock 
81 C.J.S.—89 


Land Bank v. Resh, 285 N.W. 192, 
226 Iowa 780. 

44i Colo.—Norcross v. Consolidated 
Hillsborough Ditch Co., 225 P. 207, 
75 Colo. 168. 

58 C.J. p 1067 note 44. 

45. N.T.—Westown Realty Co. v. 
Keller, 128 N.Y.S. 618, 143 App. 
Div. 468. 

4a m.— Bell V. Anderson, 127 N.E. 
87, 292 HI. 605. 

W.Va.—^BSagle Land Co. v. Jarrell, 119 
S.E. 666, 94 W.Va. 664. 

47. Mo.—Suhre v, Busch, 120 S.W.2d 
47, 848 Mo. 170. 

Neb.—O’Brien v. Fricke, 27 N.W.2d 
403, 148 Neb. 869. 

Tex.—Oliver v. Corzelius, Civ.App., 
215 S.W.2d 231, reversed on other 
grounds, 220 S.W.2d 682, 148 Tex. 
76. 

4a HI.-Willhite v. Schurtz, 128 N. 
E. 551, 294 Ill. 309. 

49. Wis.—Papenthien v. Coerper, 198 
N.W. 391, 184 Wis. 166. 

58 C.J. p 1067 note 48. 

sa m. —^Regan v. Berent, 64 N.E.2d 
488, 893 ni. 376. 

61. U.S.—Nakdimen v. Baker, C.C.A 
Ark., Ill F.2d 778, certiorari denied 
61 act 22, 311 U.S. 665, 85 L.Ed. 
427, rehearing denied 61 S.Ct 130, 
811 U.S. 726, 86 L.Ed. 478—Corpus 
Juris dted In Suburban Improve¬ 
ment Co. V. Scott Lumber Co., C.C. 
AW.Va., 67 F.2d 336, 338, 90 AL.R. 
330—Kool Vent Metal Awning 
Corp. of America v. Bottom, D.C. 
Mo., 96 F.Supp. 798—Byers v. Pul¬ 
ler, D.aKy., 58 F.Supp. 670. 

Ark.—Smith v. Carter, 214 S.W.2d 64, 
213 Ark. 987—Fatri<k v. Arkansas 
Nat Bank, 292 S.W. 143, 172 Ark. 
1103. 

Del.—Capital Bakers v. Leahy, 178 
A 648, 20 DetCh. 407. 

Fla.—^Holder v. West Florida De¬ 
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velopment & Investment Co., 137 
So. 691, 103 Fla. 487, modified on 
other grounds and rehearing denied 
137 So. 271, 103 Fla. 487. 

Kan.—^Peatllng v. Baird, 213 P.2d 
1015, 168 Kan. 628—Hollingsworth 

V. Sell, 207 P.2d 406, 167 Kan. 405. 
Ky.—Williamson v. Ingram, 49 S.W. 

2d 1005, 243 Ky. 749. 

Mass.—Kattor v. Adams, 84 N.E.2d 
124, 323 Mass. 686—National Over¬ 
all Dry Cleaning Co. v. Yavner, 78 
N.E.2d 744, 321 Mass. 434. 

Mo.—^Blankenship v. Ratcliff, App., 
76 S.W.2d 741. 

N.BL—Parks v. Eames Realty Co., 66 
A2d 312, 94 N.H. 454. 

N.J.—^Mayo v. Borovsky, 39 A2d 232, 
136 N.J.Ba. 447. 

Ohio.—^Mustard v. Cook, App., 84 N.E. 
2d 808. 

Tex.—Caprito v. Grisham-Hunter 
Corp., Civ.App., 128 S.W.2d 149, er¬ 
ror dismissed. Judgment correct— 
Witt V. McCrohan, Civ.App., 57 S. 

W. 2d 1127. 

Wash.—^Bayley v. Lewis, 236 P.2d 
350, 39 Wash.2d 464—State ex rel. 
Union Savings & Loan Ass’n v. Su¬ 
perior Court in and for King Coun¬ 
ty, 30 P.2d 281, 176 Wash. 482. 

58 C.J. p 1067 note 49. 

Defendant’s zeasona for refusliig per- 
formanoe 

In an action for specific perform¬ 
ance by an assignee of vendee in 
contract of sale of land providing 
that there should be no assignment 
without the written consent of the 
vendor, assignment having been 
made without such written consent, 
vendor cannot be held to have waived 
his right to refuse to deliver the deed 
on the ground of such assignment by 
giving no reasons when he refused 
to deliver the deed.—^Boyd v. Bondy, 
194 P. 893, 118 Wash. 384. 

62. DL—^EUtrry Manaster & Bro. v. 
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tract, or his default is either willful or through 
reckless or inexcusable indifference.® 3 

Plaintiff*s insolvency. The insolvency of plain¬ 
tiff is an objection of more or less weight, or of 
no weight at all, depending on the circumstances 
of the particular case.®^ Where plaintiff is unable 
to perform the contract on his part, or it is uncer¬ 
tain whether he can fulfill the stipulations because 
of his insolvency, equity in the exercise of a sound 
discretion may refuse relief by specific perform¬ 
ance.®® The fact that plaintiff has performed the 
contract in part in the past is no answer to his in¬ 
ability to perform further because of insolvency.®® 
Where insolvency is a defense, it is only because 
it shows that plaintiff is not in a situation to per¬ 
form his covenants with defendant.®^ The court, 
however, may, in certain cases, so condition its 
decree that the insolvency of plaintiff is no objec¬ 
tion.®® Thus, in an ordinary contract of sale, the 
insolvency of the buyer as plaintiff is immaterial 
as ddivery of the goods may be conditioned on 
payment of the purchase price.®® If plaintiff has 
performed his covenants with defendant, it is no 
objection that he may not be able to perform 
those he may have entered into with some one 
else.®® The objection of insolvency may be met 
by giving security for performance.®^ 


b. Title of Vendor or Lessor 

A vendor suing for specific performance must be 
able to convey such title as he contracts to convey. 

A vendor suing for specific performance must be 
able to convey such title as he contracts to con¬ 
vey.®^ Where a good and indefeasible title is con¬ 
templated by the contract either in these express 
words or in language equivalent thereto, or where 
the contract is silent as to the nature of the es¬ 
tate to be conveyed, imless the purchaser assumes 
the risk as to title, in a suit by a vendor he must 
be able to convey such title.®® An unwilling pur¬ 
chaser will not be compelled at the suit of the 
vendor to accept a defective or doubtful title with 
compensation.®^ When it appears that within the 
time allowed the vendor to perfect his title it is in 
fact defective or doubtful, specific performance 
ordinarily will be refused,®® notwithstanding an 
offer of indemnity by the vendor.®® While a ven¬ 
dor may be excused from tendering a deed where 
the purchaser repudiates the contract, as discussed 
infra § 100, the necessity of being ready, able, and 
willing to convey a good title at the proper time is 
not dispensed with.®*^ These rules are applicable 
where a lessor sues to compel the specific perform¬ 
ance of an agreement for a lease.®® 

It is as much the duty of the vendor to be able to 
convey good title as it is the purchaser’s duty to 
point out the defects in the vendor’s title.®® If the 


Younsr, 24 K.R2d 215, 802 IllJlipp. 
645. 

N.J.—^Houston Fetroleum Co. v. Au¬ 
tomotive Products Credit Ass'n, 78 
A.2d 310, 11 N.jr.Super. 357, re¬ 
versed on other grounds 83 A.2d 
239, 15 N.J.Super. 215, reversed on 
other grounds 87 A2d 319, 9 N.J. 
122 . 

Pa.—Jones v. Gravity Pill Service 
Station, 64 A2d 490, 361 Pa, 198. 

58 C.J. p 1067 note 50. 

Waiver or abandonment of right see 
supra S 22. 

SeoarlBg payment from available 
fond 

Receipt by lessees in payment of 
lessor’s debt to them of money which 
lessor had received as part of pur¬ 
chase price of leased premises was 
not a waiver of lessees* right specifi¬ 
cally to enforce their right of option 
to purchase such premises under 
their lease.—Wilson v. Brown, 55 
P.2d 485, 6 Cal.2d 425. 

68. Ky.—Kuntz v. Peters, 150 S.W. 

2d 665, 286 Ky. 227. 

N.T.—^Arrow Holding Corp. v. Mc¬ 
Laughlin, 190 N.Y.S. 720, 116 Misc. 
555. 

64. U.S.—Conway v. White, CdA 
Conn., 8 F.2d 863. 


65. m.—Hemreich v, Lldberg, 106 
niApp. 495. 

58 C.J. p 1067 note 55. 

56. H.Y.—^Bradford, etc., R. Co. v. 
New York, etc., R. Co., 25 N.B. 499, 
123 N.Y. 316, 11 L.RA 116. 

67. TJ.S.—Conway v. White, C.C.A. 
Conn., 9 F.2d 863. 

58. Ky.—Tyree v. Williams, 8 Bibb 
366, 6 Am.D. 663. 

6% S.C.—Sarter v. Grordon, 11 S.C. 
Kg. 121. 

sa TT.S.—Conway v. White, C.CJL 
Conn., 9 F.2d 863. 

6L m.—^McFarlane v. Williams, 107 
m. 33. 

68 aj. p 1068 note 6L 

62. Iowa.—Gross v. Anderson, 190 
N.W. 131, 194 Iowa 825. 

63. Ky.—^Poster v. Armstrong, 40 
S.W.2d 337, 289 Ky. 719. 

Mass.—Warren v. Stoneman, 176 N.B. 
795, 276 Mass. 259. 

N.Y.—^Lynbrook Gardens v. TJllmann, 
53 N.E.2d 353, 291 N.Y. 472, 162 
A.L.R. 959, certiorari denied 64 S. 
Ct. 1144, 322 U.S. 742, 88 L.Ed. 
1575. 


Tex.—Wright v. Bott, dvApp., 163 
S.W. 360. 

58 C.J. p 1068 note 74. 

ZnablUty to deliver possessioii. on 
delivery of deed as required by 
contract precludes granting vendor 
specific performance.—Commercial 
Trust Co. of New Jersey v. Zunni, 156 
A 456, 108 N.J.Eq. 435, affirmed 160 
A 634, 110 N.J.Eq. 569. 

64i Mich.—^Bradway v. Miller, 167 
N.W. 15, 200 Mich. 648. 

N.J.—^Brisbane v. Sullivan, 98 A 705, 
83 N.J.Eq. 182, reversed on other 
grounds 99 A 197, 86 N.J.Eq. 411. 
N.Y.—Fish V. Deady, 215 N.Y.S. 374, 
127 Misc. 332. 

65. U.S.—^Texas Co. v. Herring, C.C. 

AOkL, 19 P.2d 66. 

58 aJ. p 1069 note 82. 

68, N.C.—^Trimmer v. Garman, 89 
S.E. 804, 129 N.C. 16L 

67. La.—Stafford, I>erbes & Roy v. 
De Gray, 133 So. 430, 172 La. 160. 

68 C.J. p 1069 note 86. 

68. m.—^Krause v. Kraus, 68 HL 
App. 569, affirmed 44 N.E. 736, 162 
Ul. 328. 

58 C.J. p 1069 note 77. 

69. S.a—iJonea v. Williams, 72 S.B. 
546. 89 S.a 574. 
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vendor cannot convey a good and dear title as he 
contracts to do, it is immaterial that the purchaser 
may be also in default^® Where, however, the 
title of the vendor is such as he agreed to convey, 
if he is not in default in other particulars, he is en¬ 
titled to specific performance.^! 

Where the vendor or lessor suing for specific 
performance has no title at the time fixed for per¬ 
formance, relief will be denied.72 The reason for 
the rule exists whether the vendor sues to compel 
the payment of an installment of the purchase price 
or the entire purchase price.73 Where, however, 
the vendor contracts as agent for the owner of the 
title, it is suflSdent if he tenders* the requisite deed 
from such third person.^^ 

The . general rule requiring plaintiff to be able, 
ready, and willing to perform imposes on a vendor 
seeking spedfic performance the duty to preserve 
the - property and control of the title thereto.76 
Hence, spedfic performance will be denied where 
his inability to convey is due to a loss of title to a 
substantial part of the property,*^® as where he 
conv.eys the property or a substantial part to a 
third person.?^ A conveyance, however, to a third 
person, which 1iie vendor has a right to terminate 
before ,the time of performance with the purchaser 
does not disenable performance by the vendor.^s 
•Where the title to the property is lost because of 
the purchaser’s default,^^ or is encumbered at the 
solicitation of the purchaser,30 or where there is a 
concession of rights and rdease of the encumbrance 
by the third person,*! the vendor will not be de¬ 
prived of spedfic performance. 


§ 91 

Unless it is possible for the court to decree a con¬ 
veyance of the legal title from a third person to 
the purchaser, specific performance will not be de¬ 
creed where title is in the third person.*^ Where, 
however, the vendor contracts to deliver or to cause 
to be delivered a good title to the purchaser, it has 
been held sufficient if the vendor, at the time of 
the trial, has a contract for the title and can cause 
a conveyance to be made to the purchaser.*3 

Partial failure. Generally, if the contract is an 
entire one, the vendor cannot succeed if his title 
fails as to part of the land, or a partial interest 
therein.*^ 

Title such as contract calls for. While the pur¬ 
chaser cannot claim a better title than the contract 
calls for,*5 in all cases where the vendor is plain¬ 
tiff he must be in a position to convey such title as 
he contracts to convey.** Even though the title 
-maybe considered a good title, nevertheless a good 
title is insuffident if such title does not meet the 
requirements of the contract*^ Where the con¬ 
tract calls for a good record title, such title must be 
furnished,** and a title by adverse possession, al^ 
.though it may be good, is insuffident.** An express 
stipulation of the purchaser that there should be no 
objections to the title does not oblige the court to 
grant relief.** 

According to some decisions an agreement by 
the vendor that the title tendered shall be satisfac¬ 
tory to the purchaser or his attorney justifies the 
purchaser in refusing to accept the title tendered so 
as to preclude specific performance if the attorney 
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TOi Mass.—Costello v. Tasker, 116 
N.EL 573, 227 Mass. 220. 

N.T.—^Lilnk Bealty, etc., Co. v. Public 
Constr. Co., 163 N.T.S. 1032, 169 
App.Dlv. 88. 

71- Iowa.—Cohen, etc., Iron, etc., 
Co. V. Shackelford Brick Co., 198 
N.W. 818, 197 Iowa 674. 

58 C.J. p 1069 note 89. 

72. Mass.—Hurley v. Brown, 98 
Mass. 545, 96 Am.D. 671. 

Tenn.—^Pipkin v. James, 1 Humphr. 
825, 84 Am.D. 652. 

58 CJ. p 1069 note 91. 

73. Colo.—^Beagran v. Daniels, 201 
P. 889. 70 Colo. 378. 

74. N.T.—^McDonald v. Bach, .60 
N.Y.S. 657, 29 Mlsa 96, affirmed 
64 N.T.S. 831, 61 App.Dlv. 649. 

75k N.D.— Oorpiis Jtirls cited tn 
Weiser v. Bkre, 271 N.W. 147, 161, 
67 N.D. 186, 109 A.L.B. 176. 

58 CJ. p 1069 note 95. 

76b S.D.—Smith V. Johnson, 153 N. 
W. 376, 35 S.D. 563. 

77. U.S.—CorpTis JiMs cited In 
Suburban Improvement Co. v. Scott 


Lumber Co., C.C.A.W.Va., 67 P.2d 
335, 338, 90 A.L.B. 380. 

Fla.—^Benson v. Martin, 141 So. 130, 
105 Fla. 189. 

N.Y.—Price v. KUne, 102 N.Y.S.2d 
376, 278 App.Dlv. 667. 

58 C.J. p 1069 note 97. 

OptloiLs to repurohase lots sold to 
third persons contrary to contract 
for sale to purchaser did not cure 
vendor's breach so as to entitle him 
to specific performance.—Suburban 
Improvement Co. v. Scott Lumber 
Co., C.C.A.W.Va., 67 F.2d 336, 90 
A.L.B. 330. 

78. Iowa.—Jones v. Bashaw, 188 N. 
W. 769, 193 Iowa 1245. 

58 C.J. p 1070 note 98. 

79. Wash.—^Llndholm v. Patrick, 181 
P. 876, 107 Wash. 243. 

58 C.J. p 1070 note 99. 

80. Iowa.—^Foft V. Pagre, M5 N.W. 
312, 215 Iowa 387. 

81. Iowa.—^Foft V. Pagre, supra. 

88. B.I;—^Van 2andt v. Oarretson, 44 
A. 221, 21 B.I. 418. 

58 C.J. p 1070 note 8. 
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83. N.T.—Scott V. Thorp, 4 Edw. 1. 
58 C.J. p 1070 note 4. 

84. Neb.—Moore v. Markel, 201 N.W. 
147, 112 Neb. 743. 

68 C.J. p 1070 note 7. 

85- Ky.—^Beckwith v. Marryman, 2 
Dana 371. 

58 C.J. p 1070 note 10. 

86. Mass.—Dennett v. Norwood 
Houslngr Ass'n, 135 N.E. 866, 241 
Mass. 516. 

N.C.—^Ellis V. Barnes, 67 S.E.2d 772, 
231 N.C. 543. 

Ohio.—^Morgan v. Pastor, 28 Ohio 
N.P..N.S., 122. 

58 aJ. p 1070 note 11. 

87. Mo.—^Danzer v. Moerschel, 214 
S.W. 849, 7 A.D.B. 1162. 

88. Tex.—^Alllngr v. Vander Stucken, 
CivA.pp., 194 S.W. 443. 

89. W.Va.—Neill v. McClungr, 76 S.BI 
878, 71 W.Va. 468. 

58 C.J. p 1070 note 15. 

90. N.J.—New York Life Ins. Co. v. 
Gilhooly, 47 A- 494, 61 N.J.Eq. 118. 
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in good faith, and not capriciously, declares him¬ 
self dissatisfied.^^ 

Purchaser's knowledge of defects. In a suit by 
the yendor, if the contract stipulates for a good 
title, or for a warranty, the purchaser's knowledge 
of defects in the title at the time of entering into 
the contract does not deprive him of the right to 
insist on a good title.^2 xhe fact that the purchaser 
by an examination of the records might have dis¬ 
covered the defects does not alter the vendor’s ob¬ 
ligation to furnish a good title.®^ Where the con¬ 
tract is silent as to the character of the title to be 
conveyed, the legal implication that the vendor en¬ 
gages to furnish a good title may be overcome by 
proof of the purchaser’s knowledge of the defect or 
encumbrance.^^ In a suit by tiie purchaser, the 
fact that the purchaser did not know, when he 
entered into the contract, that the vendor did not 
then have the title contracted to be conveyed does 
not of itself defeat the vendee’s right to specific per¬ 
formance.®* 

Waiver of defects in title. A purchaser entitled 
to object to known defects in the vendor’s title may 
waive the right either expressly or by implica¬ 
tion.®* Thus, known defects may be waived when 
the intention to do so is shown by the purchaser’s 
acceptance of a sum of money,®^ by continuing 
negotiations after knowledge of the defects,®* or 
by ta k i ng possession and exerting acts of owner¬ 
ship over the properly.®® The taking of possession. 


however, amounts only to evidence of an acceptance 
of the title which may be rebutted by circumstances 
showing that it was not intended by the parties to- 
have that efifect^ 

§ 92. Notice and Demand by Plaintiff 

According to some, but not other, decisions the par* 
ty seeking specific performance should show that before 
filing the bill he has demanded performance of the con¬ 
tract by the defendant. 

According to some decisions the party seeking 
specific performance should not only show that he 
has performed, or offered to perform, the acts 
which form the consideration of the understanding 
sought to be enforced, but that, before the filing 
of the bill, he has demanded the performance of 
the contract by defendant and that it has been 
refused.® According to other decisions a demand 
previous to the action is unnecessary and affects on¬ 
ly the question of costs,® at least where under the 
contract there is a present liability of defendant to 
perform without a demand by plaintiff.* Where 
performance is to be concurrent, it is the duty of 
the one who seeks specific performance to demand 
performance by the other party.® If it appears 
that the covenantor has put himself in such an at¬ 
titude in respect of the alleged contract as to make 
it plain that a demand or notice would be unavail¬ 
ing, the law will not exact the mere idle ceremony.® 
The fact that plaintiff demands more than he is 
entitled to does not deprive him of the right to have 


91. CTa.—Horovltz v. Mradel Real 
Estate & Investment Go., 90 SJ53. 
67, 145 Oa. 866. 

68 aj. p 1070 note 18. 

99. N.C.—Mlncey v. Foster, 84 SJBL 
644, 125 N.a 541. 

68 CU. p 1071 note 22. 

93. Tenn.—N'ichol v. iNTlchol, 4 Baxt. 
145. 

84i Utah.—Leonard v. Woodrult, 66 
P. 199, 28 Utah 494. 

95. N.C.—Love v. Camp, 41 N.C. 209, 
51 AnaLD. 419. 

95. Ark.—Brlssaud v. Rogers, 236 
S.W.2d 439, 218 Ark. 869. 

58 C.J. p 1071 note 28. 

Provision for benefit of purchaser 
A provision in a land contract that 
the seller should have thirty days 
within which to remedy defects in 
title, and that, if defects could not be 
rectified within that tim^ the con¬ 
tract should be void, was for the 
benefit of the purchaser, and the 
seller could not avoid his contract 
merely because a defect could not be 
remedied within that time.—Jenkins 
V. Wiley, 264 SJW. 94, 800 Mo. 110. 


Default of seller 

Where a contract for the purchase 
of land provides for performance 
within thirty days, the purchaser did 
not forfeit his initial payment be¬ 
cause of failure to complete the sale 
within thirty dsiys, where the seller 
failed to offer a clear title as required 
by the contract, the default beln^r the 
seller's and not the purchaser's.— 
Ogooshevitz v. Warijas, 169 N.W. 820, 
203 Mich. 664. 

97. Va.—Stovall v, London, 6 Munf. 
299, 19 Ya. 299. 

98. N,J.—^Mellck v. Cross, 61 A. 16, 
62 N.J,Bq. 545—Sea Girt Estate v. 
Sutton, 147 A. 888, 7 N.J.Misc. 838, 
affirmed 160 A. 920, 106 N.J.Eq. 285. 

99. Iowa.—Brinkman v. MCEellip, 
202 N.W. 125, 199 Iowa 1869. 

58 CJ. p 1071 note 81. 

1. N.Y.—Bensel v. Gray, 44 N.T. 

Super. 372, affirmed 80 N.T. 517. 

68 C.J. p 1071 note 32. 

8. Cal.—Pitt V. Mallalieu, 192 P.2d 
24, 85 Cal.App.2d 77. 

HI.—Harry Manaster & Bro. v. 
Young, 24 N.E.2d 215, 802 HULpp. 
646. 

58 CUT. p 1071 note 84. 
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3- Pa.—Pittsburgh v. Pittsburgh R. 

Co., 88 A. 67, 234 Pa. 193. 

58 C.J. p 1072 note 87. 

N.T.—^Bruce v. Tilson, 25 N.Y. 
194. 

58 C.J. p 1072 note 38. 

Assertioii of wUUngueBS to pearfomt 
Where, in suit by vendees, answer 
asserted willingness to perform at all 
times, and plaintiffs thereafter 
served notice stating time and place 
to perform, without any reservations, 
defendants were bound to attend, 
tender their deed, and ascertain 
whether plaintiffs were really willing 
to accept, and, failing to do so^ were 
in default—Boyle v. SatUer, 124 A. 
760, 96 N.J.Eq. 389. 

6. N.T.—^Hodges v. Breakey, 190 
N.T.S. 68. 

6. Fla.—Standard Lumber Co. v. 
Florida Industrial Co., 141 So. 729, 
106 Fla. 884, certiorari denied 53 
S.Ct 622, 289 U.S. 723, 77 L.Ed. 
1474. 

Tex.—Corzelius v. Oliver, 220 S.W.2d 
632, 148 Tex. 76. 

68 aJ. p 1072 note 89. 
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judgment for what he is entitled to,^ especially 
where defendant in refusing performance does not 
object to the excessive demand.^ 

Where demand for a deed is made on the tender 
of the final pa 3 rment, no additional demand for pos¬ 
session is necessary as the demand for a deed, if 
complied with, confers the right of possession.® 

Demand for conveyance. According to some de¬ 
cisions before a purchaser can enforce specific per¬ 
formance of a contract to convey real estate he 
must have made a demand for a conveyance.^® 
Where, however, the agreement fixes the time for 
making the conveyance, it is the duty of the vendor 
to execute a proper deed without demand by the 
purchaser,!! and, where the furnishing of indicia 
of title by the vendor is a condition precedent to 
any act on the part of the purchaser, the purchaser 
need not make a demand.!® According to other 
decisions, in equitable actions, such as specific per¬ 
formance, the failure of the vendee to demand a 
conveyance before filing the bill is said to affect 
only the question of costs.!® As against a subse¬ 
quent purchaser of the vendor with notice a de¬ 
mand for a conveyance is not necessary.!^ 

Where a demand is considered necessary, it is 
excused where the vendor cannot perform!® be¬ 
cause of illness!® or death,!7 or where the demand 
would be met by a refusal,!® or where the vendor 
repudiates the contract!® by reselling the land,®® 
or where the vendor remains outside the state.®! 
Likewise, where the vendee is brought into court 
as a defendant, in order to entitle him to specific 


performance on his counterclaim, a demand for a 
conveyance is unnecessary.®® 

Sufficiency of notice and demamd. The filing of 
the bill and tender of the price are sufficient notice 
to the vendor, it has been held, that the purchaser 
insists on performance.®® Specific performance 
of an option will be denied where the notice to 
exercise the option is too indefinite to warrant a 
court to grant such relief.®^ Where pending the 
consummation of the contract the property is sold 
to a third person, the demand for a deed should be 
made on such third person and not on the original 
owner.®® 

Where the time for performance is not definitely 
fixed by the contract, the vendee should demand 
performance within a reasonable time.®® A plain¬ 
tiff will not be entitled to specific performance 
where he demands performance prior to the time 
defendant is required to perform, ®7 or where there 
is still work to be done by plaintiff when demand 
is made that defendant perform.®® 

§ 93. Restoration of Status Quo 

The remedy of speciflc performance does not requir# 
proof of the reetoratlon of the status quo. 

The remedy of specific performance does not re¬ 
quire proof of the restoration of the status quo.®® 

§ 94. Necessity of Performance 

Unless performance Is waived or excused, a plain¬ 
tiff seeking to enforce a contract depending on the per- 


7. Ky.—^Fletcher v. Wireman, 163 
S.W. 982. 152 Ky. 565. 

58 C.J. p 1072 note 40. 

8. HI.—(Keogrli V. Peck. 147 N.J3:. 266. 
316 Ill. 318. 38 A.L.R. 1151. 

9. Cal.—^Tutt V. Davis. 110 P. 690, 
13 CaJ.App. 716. 

1(K Wash.—Sayward v. Gardner, 31 
P. 761, 33 P. 889. 5 Wash. 247. 

68 C.J. p 1072 note 44. 

Demand not within contract 
Under option contract to purchase 
vendor’s equity in certain houses and 
lots, demand for conveyance to as- 
sisrnee of entire title to described 
lots, legal title to which was not in 
vendor was not within terms of con¬ 
tract, so that assignee was not enti¬ 
tled to speciflc performance thereof. 
—Gadsden Homes v. Alabama Fi- 
nancery, 27 So.2d 626, 248 Ala. 879. 

11. Ind.—^Timmonds v. Taylor, 96 N. 
F. 331. 48 Ind.App. 631—Marls v. 
Masters. 67 N'.F. 699, 81 Ind.App. 
236. 

12. Ill.—^Forest Preserve Dist. v. 
Emerson. 173 N.E. 477, 841 m. 442. 

^8 aj. p 1072 note 47. 


13. Mich,—Smith v. Stewart, 222 N. 
W. 713, 245 Mich. 462. 

58 C.J. p 1072 note 51. 

14. Ind.—^Elsbury v. Shull, 70 N.E. 
287, 83 Ind.App. 556. 

Mich.—DaUy v. Litchfleld, 10 Mich. 
29. 

15. Ala.—^Eastls v. Mountain Terrace 
Land Co.. 108 So. 740, 214 Ala. 638. 

Okl.—Corpus Jtirls cited In Leedy v. 
Ellis County Fair Ass’n, 110 P.2d 
1099, 1102, 188 Okl. 848. 

16. Ala.—^Eastis v. Moimtain Ter¬ 
race Land Co., 108 So. 740, 214 Ala. 
638. 

17. Iowa.—Collins v. Vandever, 1 
Iowa 678. 

58 C.J. p 1072 note 57. 

18. HI.—^Kelsey v. Clausen, 100 N.E. 
984, 257 Ill. 402. 

58 C.J. p 1072 note 58. 

19. Ky.—Corey-Scheffel Lumber Co. 

V. Gemert Bros. Lumber Co., 65 S. 

W. 2d 402, 246 Ky. 565. 

58 C.J. p 1072 note 69. 

20. Ky.—Chesbrough v. Vizard Inv. 
Co., 160 S.W. 725, 166 Ky. 149. 
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21. Ind.—West v. Chase, 8 Ind. 301. 

22. Ind.—Harshman v. Mitchell, 20 
N.E. 228, 117 Ind. 312. 

23. Mass.—Nickerson v. Bridges, 103 
N.E. 939, 216 Mass. 416. 

24. Wyo.—^Anderson v. United Coal 
& Coke Co., 227 P.2d 700, 67 Wyo. 
636. 

Notice held not Insufficient 
Wyo.—^Anderson v. United Coal & 
Coke Co., supra. 

25. Cal.—San Antonio Union School 
Dist of Monterey v. Huston, 187 P. 
95, 45 Cal.App. 224. 

26w Ky.—Sampson v. Cottongdm, 61 
S.W.2d 309, 249 Ky. 670. 

N.C.—^Ritter v. Chandler, 200 S.E. 398. 

214 N.C. 703. 

58 C.J. p 1078 note 66. 

27. R.I.—Gilman v. Murphy, 21 A. 
2d 272, 67 R.L 149. 

28. R.L—Gilman v. Murphy, supra. 

29. Iowa.—^EUiwkeye Securities Fire 
Ins. Co. V. Central Trust Co. of 
Des Moines, 227 N.W. 687, 210 Iowa 
284. 
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formance of a condition precedent must perform such 
condition. 

Unless performance is waived or excused, a plain¬ 
tiff seeking to enforce a contract depending on the 
performance of a condition precedent must perform 
such condition.^® It is otherwise with a condition 
subsequent,or a covenant or stipulation which 
plaintiff vendee is not obliged to perform until 
after conveyance.32 Plaintiff will not be denied 
specific performance for failure to perform acts 
which are not conditions of the contract.33 Where 
the public has an interest in each party’s perform¬ 
ing his obligations under the contract, equity will 
not permit a forfeiture under the contract by one 
party on default of the other so as to deny specific 
performance, but will remit the party to a suit for 

damages.34 

Breach of essential covenant Plaintiffs willful 
violation of an essential covenant, which was a ma¬ 
terial inducement to defendant to enter into the 
contract, is a defense to specific enforcement of the 
contract,35 unless the equities of the case require 


its enforcement. 35 The rule has been applied to 
a contract to lease, or to renew a lease, where 
plaintiff has broken an essential covenant.37 A 
breach of an independent covenant, however, as 
distinguished from a condition, which is not a ma¬ 
terial inducement to the contract, is not a bar to 
specific performance.38 

Personal ' services. Where the performance of 
personal services by plaintiff is a condition 
precedent, plaintiff will be denied specific perform¬ 
ance unless such services have been performed,39 
but, when performance of such services is accepted 
by the vendor, his heirs cannot object that it was 
insufiicient^o 

Improvements. Plaintiffs failure to erect build¬ 
ings or to make improvements on the property to be 
conveyed, or on other property, when such act is a 
condition precedent, defeats the relief.^i 

Furnishing^ abstract of title. Where the payment 
of the purchase price is conditional on the ven¬ 
dor’s furnishing an abstract showing a good and 


30. U.B.—U. S. ▼. Davidson. C.C.A. 
Tex., 139 P.2d 908—American Auto 
Rim Lock Corp. v. Cleveland Weld¬ 
ing Co., D.C.Ohlo, 27 P.Supp. 657. 
Cal.—Bvarts v. Johnston, 206 P.2d 
633, 84 Cal.2d 6—Schmidt v. Cal- 
lero, 218 P.2d 80, 97 Cal.App.2d 682 
—^AdCayer v. Beondo, 189 P.2d 327, 83 
Cal.App.2d 665, rehecLSlng denied 
190 P.2d 23, 83 CalJ^pp.2d 665— 
Crimes v. Steele. 133 P.2d 874, 66 
Cal.'App.2d 786—^Reybum v. Young, 
54 P.2d 87. 11 Cal.App.2d 476. 

Pla.—Westerberg v. Wininger, 6 So. 

2d 378, 149 Fla. 528. 

Ill.—^Brock V. Derry, 66 N.E.2d 182, 
328 I11.APP. 400. 

La.—Ober v. Williams, 36 So.2d 219, 
213 La. 568. 

Neb.—Corpus Juris dted la Sopclch 
V. Tangeman, 46 N.W.2d 478, 482, 
153 Neb. 606—O'Brien v. Fzicke, 27 
N.W.2d 403, 148 Neb. 369. 

N.J.—^Wemple v. B. P. Goodrich Oo., 
4 A.2d 610, 126 N.J.Eq. 109, revers¬ 
ed on other grounds 8 A.2d 826, 
126 N.J.Eq. 220. 

N.Y.—Spring Brook Water Co. v. Vil¬ 
lage of Hudson palls, 56 N.T.S.2d 
722, 269 App.Div. 515, appeal denied 
67 N.Y.S.2d 664, 269 App.Div. 913. 
N.D.—Kem v. Reiner, 48 N.W.2d 90, 
77 N.D. 948. 

Okl.—Corpus Juris dted in Central 
Commercial Oil Co. v. Indian Ter¬ 
ritory Illuminating Oil Co., 41 P.2d 
683, 685, 171 Okl. 80. 

Pa.—^Kravitz v. Upper Darby Build¬ 
ing & Loan Ass'n Trustees, Com. 
PI., 32 Del.Co. 311. 

Tex.—^RatclifiCe v. Mahres, Civ.App., 
122 S.W.2d 718, error refused—Al¬ 
len v. Strode, Clv.App., 62 S.W.2d 
288. 


Wash.—^Andersen v. Brennen, 48 P.2d 
19, 181 Wash. 278. 

68 C.J. p 1078 note 72. 

Conditions with respect to obligation 
of defendant to perform see supra 
S 48. 

Notice of discharge 
Where employee and employer 
could, under union agreement, termi¬ 
nate employment by a week's notice 
except that employer could summari¬ 
ly discharge employee for “drunken¬ 
ness, theft, or embezzlement," lack 
of formal notice of discharge in and 
of itself would not be controlling in 
determining employer's right to spe¬ 
cific performance of provision of 
agreement of employee not to solicit 
employer’s customers because dis¬ 
charge was the equivalent of such 
notice.—^National Overall Dry Clean¬ 
ing Co. V. Yavner, 78 N.E.2d 744, 821 
Mass. 484. 

Ferfonuanoa held insuflioient 
Where description of land in deed, 
tendered by vendor to purchaser 
thereof, omitted substantial part of 
land Included in sale contract, and 
vendor did not furnish title insurance 
called for by contract, or tender as¬ 
signment, waiver, or transfer of 
range rights, he was not entitled to 
specific performance of contract by 
purchaser.—^Lewis v. Shook, 201 P.2d 
908, 185 Or. 67. 

31. Iowa.—^Des Moines Univ. v. Polk 
County Homestead, etc., Co., 53 N. 
W. 1080, 87 Iowa 36. 

68 C.J. p 1074 note 73. 

32. Tex.—Greenameyer v. McPar- 
laue, Civ.App., 220 S.W. 618. 

58 C.J. p 1074 note 74. 
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33. Neb.—J. HL Melville Lumber Co. 
V. Welpton Lumber Co., 236 N.W. 
438, 121 Neb. 870. 

58 C.J. p 1074 note 75. 

34. Tex.—^Municipal Gas Co, v. Lone 
Star Gas Co., Civ.App., 259 S.W. 
684, affirmed 8 S.W.2d 790, 117 Tex. 
331, 58 A.L.R. 797. 

35. W€U3h.—Corpus Juris quoted In 
Cascade Timber Co. v. Northern 
Pac. Ry. Co., 184 P.2d 90, 106, 28 
Wash.2d 684. 

58 C.J. p 1078 note 38. 

36. Wash.— Corpus Juris quoted In 
Cascade Timber Co. v. Northern 
Paa Ry. Co., 184 P.2d 90, 106, 28 
Wash.2d 684. 

58 C.J. p 1078 note 89. 

37. Md.—^Bamberger ▼. Johnson, 87 
A. 900, 86 Md. 38. 

58 C.J. p 1078 note 40. 

38. N.D.—^Ackerman v. Maddux, 143 
N.W. 147, 26 N.D. 60. 

68 C.J. p 1079.note 42. 

39. U.S,—Kool Vent Metal Awning 
Corp. of America v. Bottom, D.C. 
Mo., 96 P.Supp. 798—^Byers v. Pul¬ 
ler, D.C.Ky., 58 P.Supp. 670. 

R.I.—Gilman v. Murphy, 21 A.2d 272, 
67 R.I. 149. 

Utah.—Ward v. Ward, 86 P.2d 636, 96 
Utah 263. 

58 C.J. p 1075 note 86. 

40. Iowa.—^Mills V. McCaustland, 74 
N.W. 930, 105 Iowa 187. 

41. Ill.—Jacksonville Hotel Bldg. 
Corporation v. Dunlap Hotel Co., 
183 N.E. 397, 360 Ill. 461. 

N.Y.—Stern v. Freeport Acres, 107 
N.Y.S.2d 810. 

38 C.J. p 1075 note 89. 
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marketable title, in order to entitle the vendor to 
specific performance he must tender such abstract 
of title.42 

Options. Since it takes both proper acceptance 
or dection within the time specified in the option, 
as discussed supra § 47, and performance of the 
conditions and terms of such option, or an offer to 
perform themes to change the option into a result¬ 
ing contract, although plaintiff need not perform 
a duty resting on defendant.^^ If the optionee does 
nothing to indicate that he does not intend to ex¬ 
ercise his option, he is not estopped from suing for 
specific performance after exercising his option in 
the manner prescribed.^® As a requisite for the 
acceptance of an option, pa 3 nment of the price or 
other consideration may or may not be made neces¬ 
sary just as the parties see fit to provide for in the 
option agreement^® Where, by the terms of the op¬ 
tion, the parties contemplate that payment of the 
price or other consideration is an essential act to 
constitute an acceptance of the option, the purchas¬ 
er not only must signify his acceptance or election 
by notice, but within the time stipulated must pay or 
tender the price in the manner prescribed so that 
the resulting contract may spring into existence.^^ 


On the other hand, if acceptance of tihe option ly 
some act other than payment is contemplated by fbe^ 
parties, payment need not be made within the life of 
the option, but will be governed by the terms of the 
resulting contract.**® 

Performance by assignee. An assignee of a con¬ 
tract, in order to obtain specific performance, must 
complete the vendee’s payments on the original con¬ 
tract as a condition of obtaining his decree, and 
perform other parts of the consideration which the 
vendee has not performed.*® He is bound to do all 
which the vendee would be required in equity and 
good conscience to perform before obtaining a 
conveyance.®® 

§ 95. -Pa3n3ient of Consideration 

Where payment of the purchase price or other con¬ 
sideration Is made a condition precedent, unless excused 
or waived, payment must ordinarily be matie In order 
to entitle the plaintiff to specific performance. 

Where payment of the purchase price or other 
consideration is made a condition precedent, unless 
excused or waived, pa 3 mient must ordinarily be 
made in order to entitle plaintiff to specific per¬ 
formance but specific performance should not be 


40. Ohio.—^Horton v. Matheny, 61 N. 

B.2d 41, 72 Ohio App. 187. 

68 C.J. p 1075 note 91. 

43. IT.Y.—Sann t. Frederlckson, 23 
N.T.S.2d 493, 260 App.Div. 981, re¬ 
argument denied 25 N.T.S.2d 1015, 
261 App.Dlv. 871. 

58 O.J. p 1075 note 94. 

^ Notloe to extend option 

Where lessee under lease contract 
containing option to purchase could 
have kept option contract In force 
by giving notice from year to year, 
but he failed to give that notice, so 
that option expired, he was not en¬ 
titled to prevail In suit for specific 
performance of provision for option 
to purchase.—^Howard Cole & Co. v. 
Williams, 27 So.2d 362, 157 Fla. 861. 

44. Or.—Garnet v. Coop, 185 P.2d 
670, 182 Or. 78. 

45. Iowa.—^Larson v. Smith, 156 N, 
W. 818,174 Iowa 619. 

46. Cal.—Cates v. McNeil, 147 P. 
944, 169 Cal. 697. 

47. Md.—^Bank v. Hurst’s Estate, 50 
A.2d 188, 187 Md. 838. 

Mich.—Gurunian v. Grossman, 49 N. 

W.2d 854, 881 Mich. 412. 

Minn.—Johnson v. Fltzke, 48 N.W.2d 
87, 284 Minn. 216. 

Mo.—Corpus Juris cited in Suhre v. 
Busch, 120 S.W.2d 47, 66, 843 Mo. 
170. 

W.Va.—Hartmann v. Windsor Hotel 
Co., 68 S.E.2d 84. 

68 C.J. p 1076 note 97. 

48. N.D.—^Horgan v. Bussell, 140 N. 


W. 99, 24 N.D. 490, 43 L.K.A.,N.S., 
1150. 

58 C.J. p 1076 note 98. 

49. Ill.—Kellogg V. Kartte, 154 N.E. 
281, 323 Ill. 448. 

Or.—^Merchant Land Co. v. Barbour, 
130 P, 976, 66 Or. 235, rehearing 
denied 182 P. 710, 65 Or. 285. 
BO. N.T.—^Lojo Bealty Co. v. Estate 
of Isaac G. Johnson, 266 N.T.S, 106, 
235 App.Div. 68. 

Or.—^Norton v. Van Voorst, 231 P.2d 
947, 191 Or. 677. 

58 C.J. p 1076 note 8. 

51. U.S.—^National Bank of Ken¬ 
tucky V. Louisville Trust Co., C.C. 
AKy., 67 P.2d 97, certiorari denied 
64 S.Ct 440, 291 U.S. 666, 78 L.Ed. 
1066—Goudeau v. Daigle, D.C.La., 
87 F.Supp. 843, affirmed, C.C.A, 124 
F.2d 666, certiorari denied 62 S.Ct. 
1290, 316 U.S. 696. 86 L.Ed. 1765. 
Ala.—^Boozer v. Blake, 17 So.2d 152, 
245 Ala 389—Cay v. Ferrell, 195 So. 
224, 239 Ala 297—^McCarty v. 

Schlelhauf, 117 So. 678, 218 Ala 85. 
Cal.—^Halme v. De Beaulieu, 122 P. 
2d 617, reheard 129 P.2d 346, 20 Cal. 
2d 849—Mayer v. Beondo, 189 'P.2d 
327, 83 Cal.App.2d 666, rehearing 
denied 190 P.2d 23, 83 Cal.App.2d 
666—^Kelsey v. San Fernando De¬ 
velopment Co., 12 P.2d 70, 124 Cal. 
App. 279. 

Colo.—Miller v. Temple, 211 P.2d 
989, 120 Colo. 646. 

Fla.—White v. Cohn, 188 So. 681, 137 
Fla 601. 

Ga.—Blake v. Williams, 66 S.B.2d 
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829, 208 Ga 363—^Finney v. Blalock, 
58 S.E.2d 429. 206 Ga 665—Marsh 
V. Baird, 48 S.E.2d 529, 203 Ga 819 
—Jolly V. Jones, 40 S.E.2d 568, 
201 Ga 632—^McKown v. Heery, 38 
S.B.2d 425, 200 Ga 819—Roberts v. 
Mayer, 13 S.E.2d 382, 191 Ga 588. 
ni.— White V. Lang. 81 N.B.2d 897. 
401 Ill. 219. 

Ind.—^Meriwether v, Carr, 1 Blackf. 
418. 

Mass.—^National Overall Dry Clean¬ 
ing Co. V. Tavner. 73 N.B.2d 744, 
321 Mass. 434. 

Mich.—Chicory v. Industrial Develop¬ 
ment Co.. 287 N.W. 837. 289 Mich. 
666 . 

Neb.—Johnson v. Norton, 42 N.W.2d 
622, 152 Neb. 714—Swanson v. Mad¬ 
sen, 18 N.W.2d 217, 145 Neb. 816. 
N.T.—Goodman v. De Rocha 1 N.T. 
S.2d 613, 263 App.Div. 834—H W. 
Hotel Co. V. First Nat Bank, 283 
N.T.S. 304, 246 App.Div. 669. 

Ohio.—Good V. Robinson, 88 N.E. 2d 
200, 86 Ohio App. 91—^Robertson v. 
Robertson, App., 67 N.B.2d 108. 

Pa—^Riess v. Wilson, 67 Dauph.Co. 
71. 

Va—Hoover v. Baugh, 62 S.B. 968, 
108 Va 695, 128 Am.S.R. 985. 

Wls.—^Helbig V. Bonsness, 277 N.W. 

634, 227 Wis. 52, 115 AL.R. 373. 

58 C.J. p 1074 note 80. 

Pa 3 mient under option see supra 5 94. 

Beinstatlng right 

Where vendor gave notice prescrib¬ 
ed by statute to terminate' the con¬ 
tract for nonpayment, .and tha stat- 
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denied on plaintiffs failure to pay sums not agreed 
to be paid,52 or where plaintiff has made a sufficient 
tender to discharge the forfeiture.53 While great 
injury to the purchaser may cause equity to en¬ 
force the contract, although the purchaser has de¬ 
faulted in payment of the price,®^ where the injury 
is nominal, failure to pay as agreed will deprive 
the purchaser of specific performance.56 

Claims of third persons. Where plaintiff is re¬ 
quired, as a condition precedent, to pay or extin¬ 
guish claims of third persons, he must show per¬ 
formance.®® 

§ 96. — Performance Excused, Waived, or 
Impossible by Act of Defendant 

Failure to perform or fully to perform the neces¬ 
sary conditions may be excused or waived where per¬ 
formance Is rendered Impossible by the act of the de¬ 
fendant, by mutual consent, or where the defendant re¬ 
pudiates the contract. 

As long as plaintiff is able, ready, and willing 
to perform the conditions of the contract remain¬ 


ing to be performed,®^ he will not be barred from 
relief by specific performance where his failure 
fully to perform is excused.®® Failure to perform 
or fully to perform the necessary conditions is ex¬ 
cused where performance is rendered impossible 
by the act of defendant,®® as where he leaves the 
state.®® Failure to perform may be waived or ex¬ 
cused by mutual consent,®i and is excused where 
defendant repudiates the contract.®® Failure to 
make payment is excused where defendant refuses 
payment,®® and it may be excused by the vendee’s 
mistaken construction of the contract.®^ A condi¬ 
tion precedent will not be insisted on when it is 
too vague.®® Depreciation in the value of the prop¬ 
erty does not alone excuse the purchaser from per¬ 
formance.®® 

Defendant may waive the performance of condi- 
tions,®^ as where he himself has broken them,®® 
or where no objection is made,®® or his objection 
is based on other grounds,^® or where he takes and 
continues in possession of the property.^i While 


utory time for pasrment had expired, 
the vendee could not reinstate the 
riirht to specific performance by 
electing to apply his claim for dam¬ 
ages from fraud In discharge of in¬ 
stallments.—^International Realty ft 
Securities Corporation v. Vandeiv 
poel. 148 K.W. 895, 127 Minn. 89. 

62. Wash.—^Tingstad v. National 
Bank of Commerce of Seattle, 216 
P.2d 286. 

68 aj. p 1074 note 81. 

Taxes 

Ill.—^Kansas City Life Ins. Co. v. 

Qehant, 198 N.I3. 703, 362 HI. 58. 
Utah.—^Le Vine v.. Whltehouse, 109 
P. 2, 87 Utah 260, Ann.Cas.l9120 
407. 

68 C.J. p 1074 note 81 [a]. 

53. Ohio.—^Morris v. George C. Ban¬ 
ning, Inc., App., 77 N.E.2d 872. 

64. Miss.—Corpus Juris cited In Ba^ 
ker V. Hardy, 11 So.2d 803, 805. 

68 aj. p 1074 note 82. 

65. Wash.—^Packard t. Booth, 118 
P. 774, 62 Wash. 838. 

66. Ala.—Florence Gas, etc., Co. v. 
Hanby, 13 So. 843, 101 Ala. 15. 

68 C.J. p 1074 note 84. 

67. Mo.—Cape Glrardeau-Jackson In- 
terurban Ry. Co. v. Light ft Devel¬ 
opment Co. of St Louis, 210 S.W. 
861, 277 Mo. 679. 

6& Mo.—<3ape Glrardeau-Jackson In- 
terurban Ry. Co. v. Light ft Devel¬ 
opment Co. of St Louis, supra. 

66. Axis. —^Tyson v. Tyson, 149 P.2d 
674, 61 Arlz. 829. 

Cal.—CUnton v. Hogan, 188 P.2d 50, 
80 CalJLpp.2d 815. 

Ky, —Duckworth v. Routt 46 S.W.2d 
848, 242 Ky. SO. 


La.—^Bandel v. Sabine Lumber Co., 
198 So. 859, 194 La. 81. 

Mass.—^Rlgs V. Sokol, 61 NJB.2d 688, 
818 Mass. 887. 

Mich.—^Denby v. Dorman, 246 N.W. 
206, 261 Mich. 500. 

N.T.—Itzkowltz V. Pertitta, 76 N.T.S. 
2d 156. 

RL—^Bowen v. Briggs, 165 A. 691. 
Tex.—^Manley v. Holt Civ.App., 161 
S.W.2d 867, error refused—^Ratcliffe 
V. Mahres, Clv.App., 122 S.W.2d 
718, error refused. 

58 aJ. p 1076 note 7. 

60. S.C.—Shannon v. Freeman, 109 S. 
E. 406, 117 S.C. 480. 

61. N.T.—Harris v. Shorall, 130 N. 
B. 672, 280 N.Y. 343. 

68 C.J. p 1076 note 9. 

62. Cal.—Alphonzo E. Bell Corp. v. 
Llstle, 169 P.2d 462, 74 Cal.App.2d 
638. 

Conn.—Didrlksen v. Havens, 68 A.2d 
163, 136 Conn. 41—^Lombardi v. 
Laudati, 200 A. 1019, 124 Conn. 569. 
Ga.—^Howden v. Star Laundry, 176 S. 
E. 496, 179 Ga. 89. 

ni.—Vincent v. McElvaln, 136 N.B. 
602, 804 ni. 160. 

Ky.—^Miller v. Hardin, 288 S.W.2d 
414, 318 Ky. 712. 

Mo.—Johnson v. Schuchardt 68 S.W. 

2d 17, 883 Mo. 781, 89 A.L.R. 914. 
N.J.—Burlew v. Hepps, 69 A.2d 679, 
6 N.J.Super. 16. 

N.C.—Johnson v. Noles, 81 S.E.2d 
687, 224 N.C. 542—McAden v. Craig, 
24 SJB:.2d 1, 222 N.C 497. 

OkL—^Dillard v. Ceaser, 248 P.2d 356. 
Pa.—Bloshlnskl v. Palaz, 79 A.2d 798, 
168 Pa.Super. 566. 

Wls.—Peper v. Eveland, 272 N.W. 

11. 224 Wls. 267. 

68 C.J. p 1076 note lOu 
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63. Ala.—^Fambrough v. Townson, S6 
So. 476, 204 Ala. 251. 

Arlz.—Condon v. Arizona Housing 
Corp., 160 P.2d 342, 68 Arlz. 126. 

64. Ohio.—Trimble V. Elliott Wright 
810. 

65. Mich.—Morris v. Hosrt 11 Mich. 

9. 

66. S.C.—^Bhnunassapoulo v. Ham- 
massapoulo, 131 S.E. 819, 184 S.C 
54. 

67. Pa.—^Bohlen v. Black, 85 A. 470, 
287 Pa. 399. 

68 C.J. p 1077 note 15. 

6a m.— Work V. Welsh, 48 N.E. 719, 
160 lU. 468. 

69, U.S.—Armstrong v. Southern 
Production Co., C.AMiss., 182 F. 
2d 238. 

Cal.—Foley v. Cowan, 181 P.2d 410, 
80 Cal.App.2d 70. 

Md.—Gomey v. Marcont 47 A.2d 762, 
186 Md. 682. 

N.J.—Quigley Co. v. Asbestos Limit¬ 
ed, 44 A.2d 89, 23 N.J.Misc. 301, 
affirmed 46 A.2d 787, 138 N.J.Ea. 
Ill—^Bommelyn v. Moss, 197 A. 6, 
128 N.J.EQ. 286. 

Tex.—Waller v. Nethery, Glv.App., 
188 S.W.2d 736, error refused. 

Wash.—^Brewster Co-op. Growers v. 
Brewster Orchards Corp., 160 P.2d 
847, 21 Wash.2d 288. 

58 C.J. p 1077 note 17. 

7a HL—^Buchhauser v. Tudelson, 
122 N.E. 100, 287 HI. 18& 

68 C.J. p 1077 note 18. 

71, N.J.—^Bancone v. Pinto, 164 A. 
529, 108 N.J.Eq. 397. 

68 C.J. p 1077 note 19. 
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a waiver of time will excuse performance within 
the stipulated time, as discussed infra § 106, unless 
the conditions subsequent are also waived, plaintiff 
must be ready, able, and willing to perform such 
future terms.72 Plaintiff’s mere silence as to mat¬ 
ters on which defendant is required to act does 
not amount to a waiver of defendant’s perform- 
ance.72 The rule that, where strict compliance has 
been waived by a party, he cannot thereafter in¬ 
sist on such a compliance without reasonable no¬ 
tice has no application where there has been no 
waiver of strict performance.^^ A third person, in 
the absence of authority, cannot bind defendant to 
a waiver of plaintiff’s default of the contract^® 

Options. Nonperformance of the conditions on 
which an option may be accepted may be waived.^® 
While payment of the consideration may constitute 
the necessary act manifesting an acceptance, on 
the repudiation of the agreement by the vendor or 
lessor, it has been held that a tender of the con¬ 
sideration is unnecessary^? as long as there is a 
readiness, ability, and willingness to pay;?* and it 
is sufficient if a tender is made in the pleadings.?* 
A tender is also excused where defendant is out¬ 
side the state,** or reconveys the property,*i or 
avoids the purchaser in order to prevent a tender.** 

Personal services excused. Where performance 
of personal services is rendered impossible by the 
repudiation of the contract by the promisor, specific 
performance will be allowed, it has been held, al¬ 
though there has not been a substantial perform¬ 
ance in fact,** as long as plaintiff has shown a 
willingness and ability to have performed;*^ but 


according to other decisions under sudi circum¬ 
stances relief will be denied** at least in the absence 
of a showing that plaintiff has so altered his posi¬ 
tion that to deny relief would operate as a fraud on 
him.*® 

§ 97. Tender or Offer before Suit 

The plaintiff need not have made a tender or offer 
of performance of the contract before bringing suit for 
specific performance where such a tender or offer would 
have been futiie. 

A tender of performance before commencing pro¬ 
ceedings for specific performance is not necessary 
where defendant without any default of plaintiff has 
refused absolutely to perform,*? or puts it out of 
his power to perform,** or where defendant denies 
the existence or making of the contract.*® It has 
been held, however, that in a suit for specific per¬ 
formance plaintiff must tender performance,®® un¬ 
less circumstances relieve him of this necessity.®^ 
Where the covenants to pay and convey become mu¬ 
tual and concurrent, whichever party desiring to 
enforce performance is bound to regard compliance 
with his part of the contract as a condition 
precedent, and tender performance thereof.®* 

§ 98. -Suit by Vendor in General 

According to some, but not other, authorities the 
vendor should tender the purchaser a deed to the prop¬ 
erty before filing a bill for specific performance. Such 
a tender should be an effort, in good faith, to comply 
with the requirements of the contract. 

Whether a deed should be tendered by the vendor 
before filing a bill for specific performance is a 
question on which there appears to be a contrariety 


72. N.C.—^Hudson v. Cozart, 102 S. 
B. 278, 179 N.C. 247. 

68 C.J. p 1077 note 21. 

73. Waah.—^Virtue v. Stanley, 151 P. 
270, 87 Wash. 167. 

74. Wash.'—Virtue v. Stanley, supra. 

75. Ill.—Johnson v. Hledler, 70 N.B. 
2d 670, 395 Ill. 412. 

73. Mich.—Klngr-Blair Co. v. Schloss, 
284 N.W. 481, 263 Mich. 243. 

68 C.J. p 1077 note 26. 

77. Mich.—Standard Oil Co. v. Mur¬ 
ray, 183 N.W. 66, 214 Mich. 298. 

68 aj. p 1077 note 27. 

78. Mont.—Winslow ▼. Dundom, 126 
P. 186, 46 Mont 71. 

Or.—McCarty v. Helbling^, 144 P. 
499, 78 Or. 356. 

68 C.J. p 1077 note 29. 

SJO.—Herman v. Winter, 106 N. 
W. 467, 20 S.D. 196. 

Season for mle 

The purchaser need not leave the 
state in order to Indicate his election j 
to purchase under the option.—^Thom¬ 


as V. Heddon, 114 N.R 218, 186 Ind. 
48. 

81. Ala.—Coley v. English, 96 So. 
909, 209 Ala. 688. 

Md.—^Maugrhlin v. Perry, 36 Md. 862. 

82. Md.—^Brewer v. Sowers, 86 A- 
228, 118 Md. 681. 

Pa.—Schaeffer v. Coldren, 86 A. 98, 
237 Pa. 77, Ann.Cas.l914B 176. 

83. Wash.—^Alexander v. Lewes, 176 
P. 672, 104 Wash. 32. 

68 C.J. p 1078 note 34. 

84. Wash.—Alexander v. Lewes, su¬ 
pra. 

86. Cal.—^Roy v. Pos, 191 P. 642, 183 
Cal. 869. 

68 C.J. p 1078 note 86. 

83. Cal.—^Roy v. Pos, supra. 

87. Iowa.—^Utterback v. Stewart 277 
N.W. 736, 224 Iowa 1136. 

Pa.—Detwiler v. Capone, 55 A.2d 380, 
867 Pa. 495. 

21 C.J. p 179 note 71. 

Tender by: 

Purchaser see infra §S 101-104. 
Vendor see infra $$ 98-100. 
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Xt is enouffh that plaintiff is ready 
and willing and offers to perform in 
his pleading.—Speed v. Speed, 49 8.TBL 
2d 588, 213 S.C. 401. 

88. Iowa.—Utterback v. Stewart 277 
N.W. 786, 224 Iowa 1185—Auxier v. 
Taylor, 72 N.W. 291, 102 Iowa 678. 

Pa.—Sunseri v. Mancuso, Com.Pl., 31 
Elrie Co. 134. 

89. Ill.—^Daven v. Downey, 89 N.EL 
2d 46, 378 ni. 548. 

Tex.—^Regester v. Lang, ComJ\.pp., 
49 S.W.2d 716. 

90. m. —^Brown v. JurezaJs, 74 N.B. 
2d 821, 397 Ill. 532. 

Pa.—^Heights Land Co. v. Swengel's 
Estate, 179 A. 431, 819 Pa. 298— 
Kravitz v. Upper Darby Building 
& Loan Ass*n Trustees, Com.Pl., 
82 DeLCo. 311. 

91. m.—^Brown v. Jurezak, 74 N.E. 
2d 821, 897 Ill. 632. 

92. IlL —Swearingen v. Beyer, 276 
DLApp. 162. 

Pa.—Heights Land Co. v. Swengel's 
Estate, 179 A. 431, 819 Pa. 298. 
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of opinion. According to some decisions a tender 
of the deed before suit is necessary,^^ and the rule 
that it is sufficient for a vendor to perfect his 
.title at the rendition of the decree, as discussed 
•infra § 109, does not apply to excuse a tender of 
the deed made a condition precedent to sue.^^ Ac¬ 
cording to other decisions a tender of the deed by 

the vendor before suit is unnecessary, and the 

failure to make a tender affects only the question 
of costs.®® A tender in the pleadings has been 
held to be sufficient.®*^ Where the subject matter 
of the contract includes personal property, it has 
been held that plaintiff need not tender an assign¬ 
ment of the personalty before bringing suit for 
:specific performance.®® 

Where the payment of the purchase money or 
a part thereof by the purchaser and the conveyance 
by the vendor are concurrent and dependent acts the 
vendor, before he may maintain a bill for specific 
performance, must tender to the purchaser such a 
conveyance as is required by the contract.®® Where, 
however, under the contract, the obligation of the 
vendor to convey arises only on the performance 
by the purchaser of his obligations, a tender of the 
deed before suit is not necessary,^ but it is suffi¬ 
cient to tender the deed in the petition or complaint 
and on trial.® 

Where the agreement is unilateral, in the sense 
that the vendor is not originally bound to perform, 
a tender of the deed before filing the bill has been 
held necessary.® Persons who are permitted to sue 


in the vendo/s right, but who are not clothed with 
the legal title, such as the vendor’s administrator^ 
or the assignee of a purchase-money note>^ are not 
obliged to tender a deed before suit 

Sufficiency of tender in general. A literal and 
precise tender is not generally required,® but it 
should be an effort, in good faith, to comply with 
the requirements of the contract.*^ A tender of the 
deed is insufficient where it is accompanied by a 
demand for a sum not due.® In connection with 
concurrent covenants, where pa 3 nnent of the price 
and delivery of the deed arc to be simultaneous acts, 
the rule allowing a conditional tender by a purdias- 
er of the purchase money is applicable to a vendor’s 
tender of the deed.® In such case the vendor’s 
tender of the deed may be conditional on the pay¬ 
ment of the amount due by the purchaser.^® 

By whom made. White the purchaser is ordinari¬ 
ly entitled to a conve3ramce from the one who- con¬ 
tracts to convey it,ii where a mortgage assiuned by 
the purchaser is foreclosed during the pendency of 
the action, the court may order the vendor to- con¬ 
vey by warranty deed in accordance with the con¬ 
tract together with a deed from the purchaser at 
the foreclosure sale.l® 

To whom made. The tender is properly made to 
the person directed by the vendee to receive it.^® 
In case of an assignnaent of the contract by the 
original purchaser, the tender is properly made to 
him, rather than to the assignee.!^ Where the pur¬ 
chaser dies, the tender is properly made to his ex- 


93. Ind.—^Mather v. Scoles, 35 Ind. 1. 
58 aj. p 1079 note 46. 

94. Ind.—Cook v. Bean, 17 Ind. 504. 

95. Iowa.—^Utterback v. Stewart, 277 
N.W. 735, 224 Iowa 1135. 

58 C.J. p 1079 note 49. 

96. HI.—^Boston V. Nichols, 47 HI. 
853. 

58 CaJ. p 1079 note 50. 

97. N.J.—^Bldwell v. Garrison, 36 A. 
941. 

98. Iowa.—^Utterback v. Stewart, 277 
N.W. 735, 224 Iowa 1135. 

99. HI.—Greengard v. Bernstein, 175 
N.S!. 424, 343 Ill. 416. 

58 C.J. p 1079 note 53. 

1. Iowa.—Huie v. Falde, 197 N.W. 
58, 197 Iowa 289. 

A receiver, who sought specific pei^ 
formance of agreement by heirs to 
purchase his undivided Interest in the 
estate Including real and personal 
property and who was obligated on 
payment of the agreed price to de¬ 
liver assignments, deeds, etc., was 
not reaulred to tender a deed or as¬ 
signments prior to suit, since receiv¬ 
er was an officer of the court and 


could act only under authority of the 
comptroller of the currency and the 
orders of the court, and was author¬ 
ized to deliver deeds only on payment 
of the purchase price.—^Utterback v. 
Stewart, 277 N.W. 785, 224 Iowa 1135. 

2. Iowa.—Huie v. Falde, 197 N.W. 
58. 197 Iowa 289. 

3. N.J.—^Miller v. Cameron, 15 A. 
842, 45 N.J.EqL. 95, 1 Ij.R.A. 554. 

4. Ky,—-lE^ulkner v. Williman, 16 S. 
W. 352, 13 Ky,!- 106. 

N.T.—Wheeler v. Crosby, 20 Hun 140. 

6. Miss.—^Boyce v. Francis, 56 Mdss. 
573—^B^mbrough v. Curtis, 50 Miss. 
117. 

6. U.S.—Kentucky distilleries, etc., 
Co. V. Blanton. Ky., 149 F. 31, 80 
C.-C.A. 343, certiorari denied 27 S.Ct. 
790, 205 U.S. 543, 61 L..Ed. 922. 

7. Cal.—Moser v. iPearce, 12 P.2d 
977, 124 Cal.App. 478. 

Iowa.—Utterback v. Stewart, 277 N. 
W. 736, 224 Iowa 1136—Foft v. 
Page, 245 N.W. 812, 216 Iowa 387. 
Miss.—Calllcott v. Horn, 137 So. 190, 
161 Miss. 395. 

Tenn.—^Rogers v. Hoop, 92 S.W.2d 
428, 19 Tenn.App. 679. 

618 


Tex.—€Jity of Beaumont v. Moore, 202 

S.W.2d 448, 146 Tex. 46. 

68 C.J. p 1079 note 63. 

8. N.J.—^Bidwell v. Garrison, 86 A. 
941. 

9. Fla.—Booth v. Bobbitt, 114 So. 
513, 94 Fla. 704. 

lOi Fla.—^Booth v. Bobbitt, supra. 
Wis,—^Harris v. Halverson, 211 N.W. 
295, 192 Wis. 71. 

11. Wis.—Ross V. Kunkel, 43 N.W. 
2d 26, 257 Wis. 197. 

58 C.J. p 1080 note 82. 

Ezeontox’s deed conveys only tes¬ 
tator's interest, and hence deed by 
vendor's executor was insufficient 
compliance with contract obligating 
vendor to give good and sufficient 
deed, unless executor also established 
good title and right to convey.— 
Thorp V. Rutherford, 48 P.2d 907, 150 
Or. 167. 

12. S.D.—^Biarso v. Heck, 210 N.W. 
153, 60 S.D. 332. 

13. D.C.—Grant v. Howard, 9 D.C. 
235. 

14. Ill.--<;jorbua v. Teed, 69 Dl. 206. 
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ecutor, since lie represents the testator's means of 
paying the purchase price.i5 Where the vendor 
contracts to convey to the purchaser, his heirs and 
assigns, and has notice of an assignment, he is 
bound to tender a deed conveying to both purchaser 
and assignee.!® 

Sufficiency of deed. Although an immaterial 
variance between the deed and contract is not fa¬ 
tal, the vendor must tender such deed as is pro¬ 
vided for by the contract!® Where stipulated in 
the contract the vendor must tender a general war¬ 
ranty deed.!® A deed which makes an unwarranted 
reservation of rights,®® or which subjects the title 
to a larger encumbrance than agreed to,®! jg in¬ 
sufficient The deed must be properly executed.®® 
With respect to the description of the premises, it 
is a sufficient compliance if the identity of the 
premises can be established,®® but a purchaser is 
under no duty to accept a deed which contains no 
adequate description of the land so that it may 
be identified.®^ Where the purchaser is in posses¬ 
sion of the original mortgages, he is in no position 
to complain of the indefiniteness of descriptions 
of property in the assignments of mortgages ten¬ 
dered by the vendor.®® 

§ 99 . -Waiver of Objections to Vendor’s 

Tender 

Unless the objection to the sufficiency of the ten¬ 
der by the vendor is made at the time of the tender, 
such objection Is considered to be waived. 

Unless the objection to the sufficiency of the 


§§ 98-101 

tender by the vendor is made at the time of the 
tender, such objection is considered to be waived.®® 
A specific objection to the tender, it seems, can¬ 
not be set up in defense to the vendor’s bill when 
the vendee refused the tender generally,®^ or where 
he objected to it on some other ground.®® 

§ 100. -Tender by Vendor Excused 

A tender by the vendor is excused where the pur¬ 
chaser expressly repudiates the contract or takes such 
a position with reference to it that a tender would be 
a useless and idle ceremony. 

A tender by the vendor is excused where the 
purchaser expressly repudiates the contract or takes 
such a position with reference to it that a tender 
would be a useless and idle ceremony.®® Likewise, 
a tender is excused where the purchaser evades 
it,®® or where the purchaser, having the duty of 
preparing the deed, refuses to do so on demand.®! 
An averment by the purchaser in his answer that 
the vendor has no legal title does not excuse a 
tender of the deed, since the purchaser may be 
willing on a proper tender to accept the deed and 
rely on the warranty of title for protection.®® 

§ 101. - Suit by Purchaser in General 

a. In general 

b. Sufficiency of tender 

a. In General 

There Is some conflict of authority as to the neces¬ 
sity of a tender by the purchaser prior to his bringingi 
suit for specific performance. 
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16. N.T.—Brlnkerhotf y. Olp, 86 
Barb. 27. 

16 . Or.—^Thorp v- Rutherford, 43 P. 
2d 907, 150 Or. 157. 

17. Tex.—^Townsend v. MUlUsen, Civ. 
App., 294 S.W. 938. 

68 C.J. p 108(1 note 72. 

18. Tex.—^Voffes v. Krezdom, CSlv. 
App., 127 S.W.2d 937. 

58 C.J. p 1080 note 73. 

19. ni.—^BCcDonald v. Minnlck, 85 N. 
B. 867, 147 ni. 661. 

ao. Pa.—^Pittsburg:, etc., R. Co. v. 
Fischer Foundry, etc., Co., 67 A. 
191, 208 Pa. 78. 

81. Pa.—Alexander v. Wunderlich, 
12 A. 580, 118 Pa. 610. 

68 C.J. p 1080 note 77. 

22. Or.—-Blnolholf y. Mark, 186 P. 
893, 68 Or. 437, Ann.CaJs.l916D 1229. 

58 C.J. p 1080 note 78. 

23. Tenn.—^Rogrers y. Roop, 92 S.W. 
2d 423, 19 Tenn.App. 579. 

58 C.J. p 1080 note 80. 
toesoriptloiLs held to bar relief 
Or.—Lewis v. Shook, 201 P.2d 908, 
185 Or. 67. 


R.I.—Gilman v. Murphy, 21 A2d 272, 
67 R.I. 149. 

Tex.—^Vogres v. Krezdom, dv.App., 
127 S.W.2d 987. 

84. Okl.—Coley v. Williams, 224 P. 
345, 98 Okl. 143. 

25. Iowa.—^Utterback v. Stewart, 277 
N.W. 736, 224 Iowa 1136. 

26. Fla.—^Board of Public Instruc¬ 
tion of Palm Beach County v. Mc¬ 
Donald, 196 So. 859, 148 Fla. 877. 

N.T.—^Blumenstein y. Wegman, 14 
N.T.S.2d 625. 

Or.—Corpus Juris oited la Public 
Market of Portland v. City of Port¬ 
land, 170 P.2d 686, 591, 179 Or. 
867, certioraxi denied 67 S.Ct. 861, 
830 U.S. 829, 91 L.Bd. 1278. 

Pa.—Andre y. Andre, 187 A. 821, 123 
Pa.Super. 597. 

58 CLJ.'p 1080 note 85. 

27. Pa.—^Tiemaa y. Roland, 15 Pa. 
429. 

88. Mass.—Justice y. Soderlund, 114 
N.B. 623, 226 Mass. 820. 

68 C.J. p 1080 note 87. 

89. U.S.—Greene v. Marshall, C.C.A. 

, Mass.. 108 F.2d 717-—Continental 


on Co. y. Mullch, C.C.A.Kan., 7^ 
F.2d 521. 

Del.—Cartmell v. Nisro, 166 A. 

19 Del.Ch. 231. 

Fla,—Standard Lumber Co. v. Florida- 
Industrial Co., 141 So. 729, 106 Fla.- 
884, certiorari denied, 53 S.Ct. 622,. 
289 IJ.S. 723, 77 L.Ed. 1474. 

Ky.—^Morgran v. Wible, 236 S.W.2d> 
472, 314 Ky. 564. 

Leu —Corpus Juris guoted ta Greater 
New Orleans Homestead Ass*n v.. 
Harvey, App., 168 So. 852, 853. 
Wis.—Corpus Juris quoted la Mitch¬ 
ell V. Lewensohn, 29 N.W.2d 74S,. 
762, 261 Wis. 424. 

68 C.J. p 1081 note 91. 

80. HI.—^Zempel v. Hughes, 85 N.SL 
641, 285 HI. 424. 

N.Y.—^Buess v. Koch, 10 Hun 299, 
58 How.<Pr. 92. 

31. U.S.—^Blanton v. Kentucky Dls- 
tnieries, etc., Co.. C.C.Ky., 120 F. 
318, affirmed 149 P. 81, 80 C.CA 
848, certiorari denied 27 S.Gt. 790, 
205 U.S. 643, 51 LJSd. 932. 

32. Mo.—^Lanyon y. Chesney, 85 S.W.. 
568, 186 Mo. 540. 



§ 101 


SPECIFIC PERFORMANCE 


81 C.J.S, 


There is some conflict of authority as to the 
necessity of a tender by the purchaser prior to his 
bringing suit for specific performance.S3 Accord¬ 
ing to some decisions, in the absence of a waiver, 
it would appear that a tender by the purchaser be¬ 
fore suit34 or at least an offer to performs^ is 
necessary. A refusal by the vendor to comply with 
the contract does not dispense with the necessity 
for tender by the purchaser.33 Such tender cannot 
be avoided by a promise to pay37 or an assertion 
in the pleadings of ability or willingness to pay.33 

On the other hand, an actual tender by the pur¬ 
chaser before suit has been held not to be neces¬ 
sary,39 and a failure to tender the purchase price 
affects only the question of costs.'^o It has been 
held sufficient toward the maintenance of the suit 
that plaintiff offers to perform in his pleadings,^^ 
or tenders the money into court,^3 since the con¬ 


tract itself, rather than a breach thereof, gives 
plaintiff his right of action for specific perform¬ 
ance.^® 

Where the stipulations of the contract are mutual 
and dependent, that is, where the deed or other in¬ 
strument is to be delivered on the payment of the 
price, a tender of the price or balance thereof has 
been held necessary in order to put the vendor in 
default.^^ Where the contract is not fair and rea¬ 
sonable, the question whether a tender has been 
made is immaterial.^® Also, where the vendor is 
under an obligation first to furnish an abstract of 
title as a condition precedent to any act on the 
part of the purchaser, the purchaser need not tender 
payment on the vendor’s failure to deliver the ab¬ 
stract^® 

Amount unascertained. Where the vendee does 
not know the exact amount payable or an account- 


33. Iowa.—^Dee v. Collins. 15 N.W. 
2d 888 . 235 Iowa 22 . 

34. Ark.—Gamer v. Home, 245 S.W. 
2d 229, 219 Ark. 762. 

CaJ.—Mayer v. Beondo, 189 P.2d 327, 

83 Cal.App.2d 665, rehearing: denied 
190 P.2d 23, 83 Cal.App.2d 666 — 
Gundelflngrer v. Mariposa Commer¬ 
cial & Min. Co., 166 P.2d 57. 72 Cal. 
App.2d 540—^Konda v. Lamkln, 66 
P.2d 164, 19 Cal.App.2d 635. 

Fla.—White v. Cohn, 188 So. 581, 137 
Fla. 601. 

Ga.—Blake v. Williams, 66 S.E.2d 829, 
208 Ga. 353—Shepard v. Gettys, 57 
S.E.2d 272, 206 Ga. 392—^Marsh v. 
Baird, 48 S.E.2d 529, 203 Ga. 819 
—Jolly V. Jones, 40 S.E.2d 658, 201 
Ga. 632—Lively v, Munday, 40 S.E. 
2d 62. 201 Ga. 409. 173 AL.R. 1295 
—^McKown V. Heery, 38 S.E.2d 425, 
200 Ga. 819—Gilleland v. Welch, 

84 S.E.2d 517, 199 Ga. 341—Roberts 

V. Mayer, 13 S.E.2d 382, 191 Ga. 
688 —Cobbs Land Co. v. Colonial 
Hill Co., 121 S.E. 395, 157 Ga. 236. 

Miss.—Coulter y. Banks, 42 So.2d 196, 
207 Miss. 276—Shelton v. Usner, 
110 So. 504, 144 Miss. 693. 

Pa.—Heig:hts Land Ca v. Swengrel’s 
Estate, 179 A. 431, 319 Pa. 298— 
Galatl V. Potami, Com.Pl., 69 
Dauph.Co. 181—Drlebe v. Fort Penn 
Realty Co., Com.Pl., 2 Monroe L.R. 
106, reversed on other grrounds 200 
A. 62. 331 Pa. 314, 117 AL.R. 1091 
—58 C.J. p 1081 note 98. 

35. KD.—^Kulberg: v. Greor^e, 88 N. 

W. 87, 10 N.D. 461. 

58 C.J. p 1081 note 99. 

36. Cal.—Pitt V. Mallalieu, 192 P.2d 
24, 85 Cal.App.2d 77. 

G^a.—^Few v. Williams, 66 S.SI2d 833, 
208 Ga. 359—^Blake v. Williams, 66 
S.E.2d 829, 208 Ga. 353. 

37- Go.—^Blake v. Williams, supra. 

38. Ark.—Carpenter v. Shannon 
Bros., 134 S.W.2d 6 , 199 Ark. 449. 


Ga.—^Blake v. Williams, 66 S.E.2d 829, 
208 Ga. 353. 

39- Ala.—Sims v. City of Birmlngr- 
ham, 49 So.2d 302, 254 Ala. 598. 

Ky.—Harris v. Greenleaf, 79 S.W. 
267, 117 Ky. 817, 26 Ky.L.R. 1940, 
4 Ann.Cas. 849 and note. 

Mass.—Rigs V. Sokol, 61 N.m2d 538, 
318 Mass. 337—Cole v. KUlam, 72 
N.B. 947, 187 Mass. 213. 

Minn.—^Minneapolis, etc., R. Co. v. 

Chisholm, 67 N.W. 68 , 65 Minn. 374. 
58 C.J. p 1081 note 2. 

In ZUlnols 

(1) In actions for specific perform¬ 
ance in equity, the technical rules 
governing: tender in actions at law 
are not applicable, and it is sufiicient 
if the purchaser is ready and offers 
to pay any sums that may be due 
and unpaid under the contract.— 
Welsh V. Jakstas, 82 N.E.2d 52, 401 
Ill. 288—Lewis v. McCreedy, 38 N.E. 
2d 170, 378 Ill. 264, 138 A.L.R. 198— 
58 (U. p 1082 note 2 [e] (1). 

(2) This rule is particularly ap¬ 
plicable in cases Involving unsettled 
accounts between the parties.—^Lewis 
V. McCreedy, supra. 

(3) A tender in equity does not re¬ 
quire the production of money in 
court-Regan v. Berent, 64 N.B. 2 d 
483, 393 m. 376. 

(4) In other decisions it would ap¬ 
pear that a tender is necessary.— 
Brown v. Jurczak, 74 N.E.2d 821, 397 
Ill. 532—Btagman v. Lasson, 178 N. 
B. 166, 346 IlL 482—Schultz v. Falk, 
86 NJaJ. 2 d 896, 338 IlLApp. 207—68 C 
J. p 1081 note 2 [e] (2). 

40. U.S.—Hosmer v. Wyoming R., 
etc., Co., Wyo., 129 F. 883,. 65 C.C. 
A. 81. 

58 aj. p 1082 note 4. 

41. Mich.—^Borkowskl ▼. Kolodzlej- 
ski, 52 N.W.2d 348, 832 Mich. 689. 
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Mo.—Priest v. Oehler, 41 S.W.2d 783, 
328 Mo. 590. 

Tex.—^Dlttoe v. Jones, Clv.App., 220 
S.W.2d 315, refused no reversible 
error. 

58 C.J. p 1082 note 6. 

42. Ala.—General Securities Corpo¬ 
ration V. Welton, 136 So. 329, 223 
Ala. 299. 

Ind.—^Malone v. Elirkley, 82 N.E.2d 
630, 148 Ind.App. 611. 

Mich.—^McIntosh v. Hopkins, 238 N. 

W. 198, 265 Mich. 493. 

Mo.—^Beckmann v. Beckmann, App., 

61 S.W.2d 136. 

58 aj. p 1082 note 7. 

Necessity of deposit in court see in¬ 
fra S 124. 

43. N.T.—Bruce v. Tilson, 25 N.T. 
194. 

58 C.J. p 1082 note 8. 

44. TJ.6.—Goudeau v. Daigle, C.C.A 
La., 124 F.2d 656, certiorari denied 

62 S.Ct 1290, 316 D.S. 695, 86 L.Bd. 
1765. 

Ala.—^Mitchell v. Wright, 46 So. 473, 
156 Ala. 468—^Taylor v. I^ewton, 44 
So. 583, 162 Ala. 459. 

Idaho.—^Kessler v. Pruitt, 93 P. 965, 
14 Idaho 175—Idaho Gold-Min. Co. 
V. Union Min., etc., Co., 47 P. 96, 

5 Idaho 107. 

HI.—Greengard v. Bernstein, 175 N. 

B. 424, 343 III. 416. 

Ind.—Hays v. Carr, 83 Ind. 276. 

Mich.—^Foster v. Industrial Savings 

6 Loan Ass'n of Battle Creek, 271 
N.W. 709. 279 Mich. 136. 

N.T.—Reeves v. Kimball, 40 N.Y. 299. 
Tenn.—Smith’s Heirs v, Christmas, 7 
Yerg. 665. 

58 aj. p 1082 note 16. 

46. Cal.—^Porter v. Anderson, 113 P. 

345, 14 Cal.App. 716. 

46. Iowa.— Corpns Juris dted la. 
Dee V. Collins, 16 N.W.2d 883, 886 , 
235 Iowa 22. 

68 C.J. p 1082 note IS. 
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ing is necessary to determine the amount, a strict 
tender is excused, and an offer to pay what is due 
is sufficient, or a tender of a sum smaller than is 
due, if the vendee supposes it to be the correct 
sum.^7 

b. Sufficiency of Tender 

A tender by the purchaser, In order to be siifflclent, 
must comply with the terms of the contract. 

A tender by the purchaser, in order to be suffi¬ 
cient, must comply with the terms of the contract.^8 
When the purchaser appears at the appointed time 
and place ready and willing to pay, and the vendor 
fails to appear, a sufficient tender has been made.^^ 
The purchaser tendering the money need not count 
it outBO 

The purchaser ordinarily must tender the full 
amount of the purchase money due under the 
terms of the contract,^! together with other sums 
due, 52 and, having tendered the full amount due, 
he is entitled to specific performance.® ^ The ven¬ 
dor is not entitled to a tender of sums not due un¬ 
der the contract,®^ such as attorney’s fees,®® rent,®® 
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interest,®^ or taxes.®® Where, under the contract, 
the vendor is to pay the taxes accruing pending a 
conveyance, the purchaser may deduct the amount 
of taxes which the vendor failed to pay.®® Where 
the purchaser is entitled to specific performance 
with abatement of the price, only a proportional 
part of the price need be tendered.®® 

Under some statutes the rule of the common law 
that an actual production of the purchase price 
must be shown has been relaxed to the extent that 
if the tender is in money, coin need not actually 
be presented unless demanded.®^ Where the con¬ 
tract calls for a cash payment and interest-bearing 
notes, a tender of the full amount in cash is insuffi¬ 
cient ®2 Where a tender of notes for deferred pay¬ 
ments is required, the personal note of an assignee 
is sufficient if the contract does not contemplate the 
note of the assignor.®® Where a contract contains 
a provision for a deferred interest-bearing payment 
of a portion of the price, a tender of a deed of 
trust containing a prepayment privilege is insuffi¬ 
cient®® 
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47. Mo.—Gorpua Juris cited in 
Suhre v. Busch, 120 e.W.2d 47, 56, 
343 Mo. 170. 

68 C.J. p 1082 note 17. 

’TendeiriiLg' aooordingr to best available 
infonnatloii 

Where buyer of stock gave seller 
options to repurchase within five 
years by repayment of purchase price 
with interest, with credit for divi¬ 
dends, and seller was in a position to 
know amount of dividends, buyer's 
failure to Inform seller of exact 
amount needed to repurchase, buyer's 
.absence from his office on last day 
for performance, and refusal of buy- 
.er's representative to act for buyer 
in arranging for repayment on last 
• day, did not excuse seller from tend¬ 
ering performance as required by 

■ contracts, in order to obtain specific 
performance, since seller might have 

- tendered amount due according to the 
best available information at buyer’s 
office.—Suhre v. Busch, 120 S.W.2d 
47, 843 Mo. 170. 

■ 48. Ala.—Gadsden Homes v. Alaba¬ 

ma Financery, 27 So.2d 626, 248 
Ala. 379. 

. Ark.—Carpenter v. Shannon Bros., 
134 S.W.2d 6, 199 Ark. 449. 
'IlL-^chulta; v. Falk, 86 N.E.2d 896, 
338 I11.APP. 207. 

■ Vender held nUBoleiLt 

Iowa.—^Westercamp v. Smith, 31 N. 
W.2d 347, 239 Iowa 705. 

In re Beshore's Estate, Orph., 
62 York Leg.Rec. 67. 

z Failure to suggest modlfioatiogl of de- 

winnfl 

Where contract for conveyance of. 


apartment building provided that all 
furniture belonging to vendor should 
be transferred by bill of sale but par¬ 
ties understood that provision applied 
only to furniture in three apartments 
because furniture in other apart¬ 
ments belonged to tenants, and at 
time for closing purchaser demand¬ 
ed bill of sale for all furniture in 
building, subsequent delivery of cer¬ 
tified check for balance of price did 
not constitute tender of performance 
entitling purchaser to relief, in ab¬ 
sence of any suggestion of modifica¬ 
tion of demand for all furniture.— 
Federal Finance Co. v. Forman Prop¬ 
erties, 62 A2d 516, 135 Conn. 153. 
49. Mich.—^Frazer v. Hovey, 161 H. 
W. 887, 196 Mich. 160. 

60. Iowa.—^McDaneld v. Elimbrell, 8 
Greene 835. 

61. Ill.—Zeta Bldg. Corp. v. Garst, 
97 N.E.2d 331, 408 Ill. 519. 

Wis.—Doctor v. Hellberg, 27 N.W. 

176, 65 Wis. 415. 

68 C.J. p 1083 note 21. 

WlUingness to pay 
It should be a present offer to pay 
the entire price and not merely a 
statement to the effect that he ten¬ 
ders the portion of the purchase price 
already due and stands ready, able, 
and willing to pay the remainder 
when it shall become due.—Jolly v. 
Jones, 40 S.E.2d 558, 201 Ga. 532— 
GiUeland v. Welch, 84 S.E.2d 617, 
199 Ga. 841. 

68. Ga,—Caldwell v. HAnd, 101 S.E. 
682, 149 Ga. 589. 

BL—White V. L«ng, 81 NJl2d 897. 

401 IlL 219. 

58 C.J. p 1088 note 22. 
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I 53. Mo.—Kludt V. Connett 168 S.W. 
2d 1068, 350 Mo. 793, 145 A.L..R. 
1014. 

N.J.—Schwartz v. Hof&nan Founda¬ 
tion & Holding Corp., 51 A.2d 240> 
139 N.J.Eq. 349. 

N.T.—Cochran v. Taylor, 7 Nr.B12d 89, 
278 N.Y. 172. 

Wash.—^Tingstad v. National Bank of 
Commerce of Seattle, 216 P.2d 236, 
36 Wash.2d 1. 

58 C.J. p 1083 note 28. 

54. m.—Kennedy v. Neil, 165 N.E. 
148, 333 ni. 629. 

65- Ill.—Kennedy v. Neil, supra. 

56. S.C.—Jackson v. Rogers, 96 S.E. 

692, 111 S.C. 49. 

58 C.J. p 1083 note 26. 

67. Conn.—Texas Co. v. Crown Pe¬ 
troleum Corp., 76 A,2d 499, 137 
Conn. 217. 

58r Ohio.—^Morris v. George C. Ban¬ 
ning, Inc., App., 77 N.B.2d 872. 

59. Iowa.—Clinton v. Shugart, 101 
N.W. 785, 126 Iowa 179. 

60. Cal.—^Marshall v. Caldwell, 41 
CaL 611. 

B:y.—Wheeler v. Gahan, 267 S.W, 227, 
206 Ky. 866. 

61. Ga.—Jolly v. Jones, 40 S.E.2d 
568, 201 GkL 632. 

68- D.C.—Barbour v. Hickey, 2 App. 
D.C. 207, 24 L..R.A. 763. 

68. Cal.—^Montgomery v. De Picot, 
96 P. 305, 153 Cal. 509, 126 Am.S.R. 
84. 

64. Mo.—Drake v. Hicks, 249 S.W.2d 
358. 
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By whom made. Tender of payment may be 
made by an assignee of the contract,but a tender 
by a stranger to the contract has been held insuflS- 
cient®® Where the purchaser assigns a contract 
which provides that the purchaser will give a bond 
and mortgage as part of the purchase price, the 
vendor is not required to accept a bond and mort¬ 
gage from the purchaser’s assignee.®^ 

To whom made. Ordinarily, the purchase money 
should be tendered to the owner,®^ and a tender to 
one who holds a mere dower interest is insuffi¬ 
cient®® Where, pending the consummation of the 
contract, the property is resold to a third person, 
tender should be made to such person rather than 
to the original owner,70 especially where the sub¬ 
sequent purchaser takes with notice.7i A tender 
is sufficient if made to the party designated in the 
contract,^® so that a tender to a third person so 
designated is sufficients^ A tender to a designated 
agent is sufficient,74 although by the vendor’s death 
the agency is revoked.76 However, a payment to 
an agent whose agency the purchaser knows to have 
been revoked is insufficient where the vendor does 
not receive the money.S® Where tenants in com¬ 
mon mahe a contract to sell land which is void as 
to one, a tender to him alone is not sufficient.77 

Place. A deposit in a bank is not a good tender 
where the agreement does not provide for pay¬ 


ment at such place,78 or where there is nothing 
in the contract obligating the vendor to go to the 
bank to receive payment. Where the agreement 
makes no provision tor escrow, the placing of 
money in escrow in a bank, even if notice is given 
to the vendor, does not constitute a tender or offer 
of performance.®® 

Tender of specific articles. Where pa 3 mient is to 
be made in chattels, setting aside the cliattels at the 
place of the contract has been held sufficient 

Conditional tender. An offer or tender in order 
to be effective must not impose a condition not war¬ 
ranted by the contract.®® Where the purchaser is 
entitled to a deed only after he has paid all sums 
due under the contract, a tender of payment condi¬ 
tionally on the delivery of the deed is not suffi¬ 
cient.®® In connection with mutual and concurrent 
covenants, where payment of the price and delivery 
of the conveyance are to be simultaneous acts, an 
offer to pay by the purchaser, coupled with an 
ability to pay, on condition that the vendor con¬ 
currently performs his part by executing a deed, 
is a good and sufficient tender.®^ 

Keeping tender good. Ordinarily it is not neces¬ 
sary that a tender of the consideration be kept 
good®® by keeping the money intact®® or by pay¬ 
ment into court,®7 especially where defendant has 


6& Hlnn.—Poehler v. Heese^ 80 N. 

W. 847, 78 Minn. 71. 

6& Ala.—Gadsden Homes y. AJabs;- 
ma Financery, 27 So.2d 626, 248 
Ala. 879. 

67. N.J.—Muller v. Basklnd, 135 A. 
682, 100 N.J.Hq. 258, affirmed 142 
A. 918, 103 N.J.'Ed. 20. 

6& HI.—Kimball v. Tooke, 70 HI. 

553. 

Estate 

Where owner had died, notes pro¬ 
vided for In contract were properly 
made payable to his estate.—Kludt v. 
Connett, 168 S.W.2d 1068, 350 Mo. 
793, 145 A.L..R. 1014. 

Ezecntioii in favor of straw waat 
Where contract for sale of realty 
contained provision that portion of 
purchase price was to be evidenced 
by Interest-bearing’ notes secured by 
a second deed of trust which was to 
be subject to an outstanding first 
deed of trust, execution by purchas¬ 
ers of notes and deed of trust In fa¬ 
vor of straw man, to whom purchas¬ 
ers were in no way Indebted under 
the contract. Instead of in favor of 
vendor, did not constitute such suffi¬ 
cient ccoipllance as would entitle 
purchasers to specific performance.— 
Drake v. Hicks, Mo., 249 S.W.2d 858. 
69. HI.—KImbaU v. Tooke, 70 HI. 
553. 


70w Cal.—San Antonio Union School 
Dlst V. Huston, 187 P. 95, 46 Cal. 
App. 224. 

71. Minn.—St Paul Div. No. 1 S. T. 
V. Brown, 9 M inn. 157. 

72. Cal.—Shlrey v. All Night and 
Day Bank, 184 P. 1001, 166 CW. 50. 

Iowa.—M^ V. Haynle, 236 N.W. 98. 

73. Cat—Shlrey v. All Night and 
Day Bank, 184 P. 1001, 166 Cal. 50. 

58 C.J. p 1083 note 39. 

74. N.J.—Hand v. Jacobus, 25 N.J. 
Bq. 154. 

76. Wis.—Mueller v. Nortmann, 98 
N.W. 538, 116 Wis. 468, 96 Am.6.R 
997. 

76. Ind.—dark v. Mullenlx, 11 Ind. 
582. 

77. Pa.—^Ledwlth v. Beichard, 52 A. 
251, 203 Pa. 277. 

78. Mich.—Blchardson v. Lamb, 236 
N.W. 817, 253 Mich. 659. 

79. Mich.—^Boyes v. Kunze, 87 N.W. 
2d 708, 325 Mich. 53. 

sa Cal.—^Bourdieu v. Baker, 44 P. 
2d 587, 6 Cal.App.2d 150. 

81. Ind.—West v. Chase, 8 Ind. 801. 

83. Qa.—Gllleland v. Welch, 34 S E. 
2d 517, 199 Ga. 341. 
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Okl.—Craig v. Chisholm, 82 p.2d 986, 
183 Okl. 398. 

58 C.J. p 1083 note 47. 

83. U.S.—Eastern Oregon Land Co. 
V. Moody, Or., 198 F. 7, 119 C.C.A. 
135. 

84. Fla.—Martin v. Albee, 118 So. 
416, 93 Fla. 941. 

58 C.J. p 1084 note 50. 

85. CaJ.—Hunt v. Mahoney, 187 P. 
2d 48, 82 Cal.App.2d 540. 

58 C.J. p 1084 note 52. 

Deposit In bank was snffioleiat under 
statute 

Cal.—Hunt v. Mahoney, supra. 

58 C.J. p 1084 note 52 [a]. 

86. Ala.—Pearce v. Third Ave. Im¬ 
provement Co., 128 So. 896, 221 A la . 
209. 

58 C.J. p 1084 note 58. 

87. lU.—Chessen v. Morlck, 260 HL 
App. 1. 

Iowa.—^McDuneld v. Klmbrell, 8 
Greene 835. 

Or.—Corpus Juris oltafi in Temple 
Enterprises v. Combs, 100 P.2d 613, 
621, 164 Or. 188. 

Payment into oAolal registry 
It was sufficient if the money was 
paid Into the official registry when so 
directed by court—Brewster Co»op. 
Growers v. Brewster Orchards Corp., 
150 P.2d 847, 21 Wash.2d 288. 
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repudiated the contract** or where the refusal of 
the vendor to perform causes the vendee to use 
part of the money to purchase other property.** 

§ 102. —— Waiver of Objections to Pur¬ 
chaser’s Tender 

If no objections are made by the defendant to the 
sufficiency of the tender by the purchaser at the time 
It Is made, or if the defendant then repudiates the con¬ 
tract, he cannot set up defects In the tender as a de¬ 
fense to the suit. 

If no objections are made to the sufficiency of the 
tender or demand at the time it is made,** or if 
defendant then repudiates the contract,*! or if by 
words or conduct he shows a waiver of a more 
formal tender,** he cannot set up defects in the 
tender or demand as a defense to. the suit Objec¬ 
tions to a tender accompanied by unwarranted con¬ 
ditions are waived where at the time no objection 
to the conditions is made,** and if no objection is 
made to the amount*^ or medium,** such objection 
is waived. If the vendor objects to the tender at 
the time it is made on a specific ground, he waives 
possible objections to it on other grounds.** A 


purchaser is excused from tendering specie where 
the vendor leads him to believe that such medium 
of payment will not be demanded.*^ A purchaser 
who has assigned the contract cannot object to the 
sufficiency of the assignee’s tender to the vendor.** 

§ 103. — Tender or Offer by Purchaser 
Excused 

A formal tender by the purchaser Is excused where 
the tender would be a useless and Idle ceremony. 

A formal tender by. the purchaser is excused 
where the tender would be a useless and idle cere¬ 
mony.** The rule, however, does not apply where 
a forfeiture has been declared by the vendor acting 
within the terms and limits of the contract prior to 
^e time of tender.! A tender is excused where 
defendant makes an unwarranted demand on the 
purchaser,* or where, defendant is a nonresident 
and outside the state,* or leaves the state.*^ A 
tender is also excused where defendant intentionally 
avoids giving the purchaser an opportunity of mak¬ 
ing it,* or where the vendor has in his own hands 
sufficient funds of the purchaser to pay the amount 


88. Wash.—Iiindholm v. Patrick, 
181 P. 876, 107 Wash. 248. 

89. HI.—^Fleming r. O'Donohue, 188 
N.E. 183, 306 Ill. 595. 

58 C.J. p 1084 note 56. 

90. Cal.—^Montgomery v. De Plcot, 
96 P. 805, 153 Cal. 509, 126 Ain.S.R. 
84—^Hunt V. MaJioney, 187 P.2d 43, 
82 Cal.App.2d 540—^Pogler v. Purki- 
ser, 16 P.2d 305, 127 CalJi.pp. 554. 

Iowa.—^May v. Haynie, 236 N.W. 98, 
212 Iowa 66. 

58 C.J. p 1084 note 58. 

91. Wash.—^Zeimantz v. Blake, 80 P. 
822, 39 Wash. 6. 

58 C.J. p 1084 note 59. 

92. N.T.—^Liojo Realty Co. v. Estate 
of Isaac G. Johnson, 256 N.T.S. 105, 
235 App.Div. 68, appeal dismissed 
185 N.E., 766, 261 N.T. 625, motion 
denied 195 N.B. 127, 266 N.Y. 404, 
affirmed 195 N.E. 375, 266 N.Y. 670. 

93. Cal.—Cates v. McNeil, 147 P. 
944, 169 CAL. 697. 

94. Cal.—^Lucy v. Davis, 126 P. 490, 
168 Cal. 611. 

58 C.J. p 1084 note 61. 

Failure to fnmlsli stotement of 
ainoiui.t due 

Where purchasers under land con¬ 
tract made an erroneous calculation 
in balance due under contract and 
in amount tendered, and purchasers 
attempted to procure frjom vendor a 
statement of amount due, but vendor 
failed to furnish such a statement, 
and purchasers were ready, able, and 
willing to pay vendor balance due 


under contract, court, in action by 
purchasers for specific performance 
of the contract, did not err in holding 
that purchasers made proper tender. 
—Gulick V. Copeland, 207 P.M 1042, 
186 Or. 640. 

96. Pa.—Schaeffer v. .Cojdren, 85 A. 
98, 237 Pa. 77, A^.Ca^l914B 175. 

96. Ga—^Irvln v. Locke, 38 S.E.2d 
289, 200 Ga 675. 

58 C.J. p 1084 note 63. 

97. Ark.—Skinner v. Stone, 222 S.W. 
360, 144 Ark. 353, 11 A.L.R. 808. 

N.J.—Pickle V. Auble, 4 N.J.E<i. 315. 

98. Minn.—Gill v. Newell, 13 Minn. 
462. 

99. Mich.—^Ranck v. Springer, 53 N. 
W.2d 678, 333 Mich. 671. 

N.C.—Crotts V. Thomas, 38 S.B.2d 
158, 226 N.C. 385—Johnson v. Noles, 
31 S.E.2d 637, 224 N.C. 542. 

Ohio.—^Whitacre v. Hoffman, App., 79 
N.R2d 378. 

Pa—Glover v. Grubbs, 80 A. 2d 75, 
367 Pa 257—Aldrich v. Geahry, 61 
A.2d 843, 360 Pa 376—WUliams v. 
Barbaretta, 59 A.2d 161, 359 Pa 
488—Corpus Juris cited in Phillips 
V. Tetzner, 63 A.2d 129, 182, 357 
Pa 43. 

58 C.J. p 1085 note 69. 

Inauiry Into acts of opposite party 
In determining whether purchaser 
by faiUng to tender purchase price 
waived right to specific performance 
of contract, court must inquire 
whether such failure to perform was 
due to acts of opposite party amount¬ 
ing to a waiver.—Schmalzer v. Jazn- 
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nik, 95 N.E.2d 347, 407 HI. 236—MiUer 
V. Shea 133 N.E. 183, 800 UL 180. 
Stock of no book value 
Where contract between plaintiff 
and defendant’s testator employing 
plaintiff as manager of corporation 
and providing that survivor should 
have right to purchase stock of de¬ 
ceased at book value made no men¬ 
tion of good will of corporation, and 
good will of corporation was not car¬ 
ried on books of corporation as an as¬ 
set, and at death of testator liabili¬ 
ties of corporation exceeded assets of 
corporation, not counting hook vAlue, 
plaintiff was not precluded from hav¬ 
ing specific performance of provision 
giving him right to purchdse testa¬ 
tor’s stock because of the failure ,to 
tender any money for the stock.— 
Hollister v. Fiedler, 86 A.2d 809, 18 
N.J.Super. 171. 

1. Wash.—Boger v. Bell, 146 P. 179, 
149 P. 852, 84 Wash. 697. 

8. Ga.—Fraser v, Jarrett, 112 S.E. 

487, 153 Ga. 441. 

58 C.J. p 1085 note 72. 

3. Iowa.—^Young v. Daniels, 2 Iowa 
126, 63 Am.D. 477. 

Ky.—Tyler v. Onzts, 20 S.W. 266, 98 
Ky. 831. 14 K:y.D. 321. 

4. Mont.—Christiansen v. Aldrich, 
76 P. 1007. 30 Mont. 446. 

58 C.J. p 1085 note 74. 

6» N.J.—Oonnely v. Haggarty, 56 A. 
871, 66 N.J.Ea. 596, affirmed 64 A. 
1133, 68 N.J.Eq. 794. 

58 C.J. p 1085 note 75. 
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due,® or where the vendor requests the purchaser 
not to sue and promises to complete the sale.^ 

The necessity of a tender is dispensed with where 
defendant repudiates the contract, as by failing or 
refusing to perform,® or makes any declaration 
which amounts to a repudiation, or takes any posi¬ 
tion which would render a tender, as long as the 
position taken is maintained, a vain and idle cere¬ 
mony.® The commencement of an action of eject- 
ment,i® or unlawful detainer,or to quiet titled® 
is a repudiation of the contract which entitles the 
purchaser to file a cross complaint for specific per¬ 
formance without a prior tender of the price. The 
rule making a tender of performance unnecessary 
on defendant’s refusal to perform has no application 
where the refusal of defendant is rightful and 
conditioned on the failure of plaintiff to perform.^® 


Where a tender of the consideration is rendered 
useless by the conduct of defendant, it is sufficient 
on the part of plaintiff to set forth in his complaint 
that he is ready, able, and willing to pay the con¬ 
sideration,or that plaintiff pays the considera¬ 
tion into courL^S 

Death of vendor. On the death of the vendor, 
tender need not be made to the personal represent¬ 
ative, since he cannot make a deed without order 
of court.1® 

Inability of vendor to perform. If a tender of 
the purchase price or other sums before suit is 
necessary, it is excused where the vendor or seller 
has put it out of his power to perform,!^ as where 
he has conveyed or contracted to convey the prop- 


6m loL —^Bandel v. Sabine liumber 
Co., 193 So. 859, 194 La. 31. 

7. La.—Dewenter v. Mott, App., 17 
S0.2d 444. 

8. I7.S.—Sinclair Refining Go. v. 
Clay, D.COhio, 102 F.Supp. 732, 
affirmed, C.A., Clay v. iSinclair Re¬ 
fining: Co.. 194 F.2d 532. 

Ala.—^Rice y. Sinclair Refining* Co., 
56 So.2d 647, 256 Ala. 565-HStacey 
V. Stacey, 33 So.2d 898. 250 Ala. 
187. 

Cal.—^McLane y. Tan Baton, 141 P.2d 
783, 60 CaIApp.2d 612. 

Conn.—^Didriksen v. Havens, 68 A2d 
163, 136 Conn. 41. 

Qa.—Nlckelson v. Owenby, 66 S.E.2d 
828, 208 Ga. 852—Shepard v. Get- 
tys, 57 SJ3.2d 272, 206 Ga. 392— 
Higdon V. Dixon, 45 S.£!.2d 423, 203 
Ga. 67—^Eaplan y. Erantz, 42 SwE.2d 
371, 202 Ga. 194. 

Ill.—^Brubaker v. Hatjlmanolls, 88 N. 
R2d 843, 404 HI 342-^yder v. 
ChampUn, 81 N.R2d 923, 401 HL 
317, 5 AL.R.2d 282—Compton v. 
Weber, 129 N.B. 764, 296 Ill. 412. 
Ky.—Corey-Scheflfel Lumber Co. v. 
Gemert Bros. Lumber Co., 55 S.W. 
2d 402, 246 Ey. 565. 

La.—^Bandel v. Sabine Lumber Co., 
193 So. 359, 194 La. 31. 

Mass.—^Nichols v. Sanborn, 70 N.B.2d 
1, 820 Mass. 436—Noyes y. Braggr, 
107 N.B. 669, 220 Mass. 106. 

Mich.—Hanesworth v. Hendrickson, 
31 N.W.2d 726, 820 Mich. 577—Ber¬ 
rien County Fruit Exchange v. Pal¬ 
las, 22 N.W.2d 74, 314 Mich. 66— 
McIntosh V. Hopkins, 238 N.W. 198, 
255 Mich. 493. 

Minn.—Gassert y. Anderson, 276 N. 

W. 808, 201 Minn. 615. 

Mo.—Corpus Jtuls dted In Frank A 
Gilbert Realty Co. v, Timmerman, 
183 S.W.2d 181, 133. 

N.J.—Burlew y. Hepps, 69 A2d 679, 
6 N.J. Super. 16—Gulvin v. Sun¬ 
shine Park, 44 A2d 75, 187 N.J.B<i. 


249—Moran y. Fifteenth Ward 
Building: & Loan Ass'n, 25 A2d 
426, 131 N.J.Ea. 361. 

N.aWohnson v. Noles, 81 S.B.2d 
637, 224 N.a 542. 

Ohio.—^Hudson Amusement Co. y. 
Smith, 17 Ohio Supp. 123, affirmed, 
App., 65 N.E.2d 881. 

Or.—^Temple Enterprises y. Combs, 
100 P.2d 613, 164 Or. 183, 128 AL.H. 
856. 

Pa.—Glover y. Grubbs, 80 A2d 76, 
367 Pa. 257—Aldrich v. Qeahry, 
61 A2d 843, 360 Pa. 376—Hrkess v. 
Eisenthal, 47 A2d 154, 354 Pa. 161 
—Unatin 7-Up Co. v. Solomon, 89 
A2d 836, 850 Pa. 632, 157 AL.R. 
1304—Sidle y. EAullnan, 29 A2d 
77, 345 Pa. 549—DeGeorgre y. Gru¬ 
ber, ComJPL, 41 Berks Co. 245— 
Bartlow v. Campbell, Com.Pl., 49 
LackJur. 126—^Mullin y. Rieco, 
ConuPL, 63 Montg:.Co. 61--Coryea 
y. Talicenti, Com.Pl., 95 Plttsb.Leg. 
J. 347, 

S.C.—Speed y. Speed, 49 S.E.2d 588, 
213 S.C. 401. 

S.D.—Strom v. Buholz, 46 N.W.2d 
912—^Boekelheide y. Snyder, 26 N. 
W.2d 74, 71 S.D. 470. 

Tex.—Ooipus Juris cited in Burford 
v. Pounders, 199 S.W.2d 141, 144, 
145 Tex. 460. 

Wis.—^Rairensperg:er v. Tan Eooy, 51 
N.W.2d 488, 260 Wis. 689. 

58 C.J. p 1085 note 79. 

Abandonment of attempt to revoke 
The acts of a vendor in refusing: 
to deliver a deed until the final day 
fixed by the contract, and in causing 
a deed to be prepared and in remain¬ 
ing at his dwelling on the premises 
all of the day so fixed constituted an 
abandonment of a prior attempt to 
revoke the contract.—Smith & Rice 
Co. V. Canady, 99 N.E. 968, 213 Mass. 
122 . 

9. Arlz.—Shreeve v. Greer, 178 P.2d 
641, 65 Arlz. 35. 
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Cal.—^Hunt y. Mahoney, 187 P.2d 48, 
82 CaLApp.2d 640—^Boro v. Ruzich, 
187 P.2d 51, 58 Cal.App.2d 535. 

Fla.—Haimovitz y. Robb, 178 So. 827, 
130 Fla. 844. 

Ga.—^Finney v. Blalock, 58 S.E.2d 
429, 206 Ga. 655—^Lively v. Munday, 
40 S.E.2d 62. 201 Ga. 409, 173 ALw 
R. 1295—Roberts v. Mayer, 18 S.EL 
2d 882, 191 Ga. 588. 

La.—^Hundred Oaks Park, Inc. r. 
Sheppard, App., 51 So.2d 398. 

N.Y.—Garber y. Siegel, 87 N.T.S.2d 
597, 194 Mlsc. 966, modified on other 
grrounds 86 N.Y.S.2d 456, 274 App. 
Div. 1068. 

Pa.—Detwiler y. Capone, 55 A2d 880, 
857 Pa. 495—Suchan v. Swope, 63 
A2d 116, 857 Pa. 16—Ladd v. Gil¬ 
christ, Com.PL, 11 Monroe L^R. 95. 

58 C.J. p 1086 note 80. 

la Tt—Tan Dyke v. Cole^ 70 A 693, 
1108, 81 Vt 879. 

11- Cal.—Cates v. McNeil. 147 P. 944, 
169 CaL 697. 

12- Cal—Sheplar v. Green, 31 P. 42, 
96 Cal. 218. 

13. Mo.—Wimer v. Wagner, 20 S.W. 
2d 650, 323 Mo. 1156. 

14. CaL—Corpus Juris oited iu 
Upton V. Gould, 149 P.2d 731, 733, 
64 CaLApp.2d 814. 

N.J.—Johnson v. Bates, 15 A2d 642, 
128 N.J.Ba. 183. 

Tex.—Corpus Juris dted in. Burford 
V. Pounders, 199 S.W.2d 141, 144, 
145 Tex. 460. 

58 C.J. p 1085 note 77. 

15. Mo.—^Tevis y. Tevls, 167 S.W. 
1003, 259 Mo. 19, Ann.Cas.l917A 
865. 

16. Ey.—Deglow y. Meyer, 15 S.W. 
875, 12 Ey.L. 954. 

68 C.J. p 1Q85 note 76. 

17. Pa.—Phillips y. Tetzner, 53 A2d 
129, 367,Pa, 43. 

58 CJ*. 1086 npte 86, 
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ertyi* or a part thereof^® to a third person. A 
tender of the consideration before suit is excused 
where, by reason of encumbrances or defects of 
title, defendant is unable to convey such title as 
he contracted to convey to the purchaser.®® In re¬ 
fusing to pay the purchase price the purchaser 
must act in good faith and the existing grounds of 
objection to the title must be plausible enough to 
cause a prudent person to hesitate,and, if they 
are so, although turning out to constitute no de¬ 
fect, his right subsequently to specific performance 
will not be defeated.®® The purchaser is not ex¬ 
cused from making a tender merely because he 
thinks, even though correctly, that the vendor will 
be unable to perform within the time stipulated.®® 

The purchaser may waive the vendor’s lack of 
title as an excuse for tender where he does not 
rely on the status of the title as excusing tender on 
his part®^ 

§ 104. -Preparation and Tender of Deed 

by Purchaser 

with respect to the right to specific performance, 
generally, It Is not necessary for the purchaser, In the 
absence of express stipulation, to prepare and tender the 
deed to the vendor for execution. 

With respect to the right to specific performance, 
generally, it is not necessary for the purchaser, 
in the absence of express stipulation, to prepare 


and tender the deed to the vendor for execution,®^ 
especially where it is apparent that the vendor 
would refuse to execute it.®® The purchaser, how¬ 
ever, is under a duty to prepare and tender the deed 
where the parties so stipulate in the contract,®*^ 
or by a subsequent agreement,®® but even in such 
case it has been held that the failure to do so only 
defeats his right to costs.®® 

§ 105. Time for Performance by Plaintiff 

a. In general 

b. Time as material; necessity of dili¬ 

gence 

a. In General 

Where time is not made essential, the failure of the 
plaintiff to perform on the very day fixed In the contract 
for performance does not necessarily defeat his suit for 
specific performance. 

In suits for specific performance as a general 
rule a time stipulated in the contract for its per¬ 
formance will not be regarded as essential unless 
it aflSrmatively appears that the parties either ex¬ 
pressly or by implication or notice regarded time 
as an essential element®® Accordingly, where time 
is not made essential, the failure of plaintiff to> 
perform on the very day fixed for performance does 
not necessarily®! defeat his suit for specific per¬ 
formance,®® provided his delay does not make en- 


18. Fla.—^Halmovltz v. Robb, 178 So. 
827, 130 Fla. 844. 

Iowa.—^Dee v. Collins, 15 N.W.2d 888, 
285 Iowa 22. 

Pa.—^Driebe v. Fort Penn Realty Co., 
200 A. 62, 381 Pa. 314, 117 A.L.R 
1091—Hefferman v. Chester^Cam- 
brldjre Bank & Trust Co., Com.PL, 
27 DeLCo. 578. 

Tex.—^Burford v. Pounders, 199 S.W. 

2d 141, 145 Tex. 460. 

68 C.J. p 1086 note 87. 

19. Ala.—Coley v. Fngrllsh, 96 So. 
909, 209 Ala. 688. 

80. La.—Dewenter v. Mott App., 27 
So.2d 444. 

Ohio.—^Whltacre v. HoflCman, App., 79 
N.E.2d 373. 

58 C.J. p 1086 note 91. 

81. U.S.—Wilson V. Seybold, D.C.W. 
Va., 216 F. 976. 

82. U.S.—Wilson v. Seybold, supra. 

83. Jdo.—Suhre v. Busch, 120 S.W.2d 
47, 848 Mo. 170—^Wimer v. Wagmer, 
20 S.W.2d 660, 328 Mo. 1166, 79 A. 
L.R. 1231. 

84L Mo.—Wimer v. Warmer, supra. 

25. Mich.—[BYazer v, Hovey, 161 N. 

W. 887, 196 Mich. 160. 

68 aj. p 1086 note 95. 

Duty to prepare deed on sale of real¬ 
ty see the C.J.S. title Vendor and 

81 aj.S.--40 


Purchaser S 233, also 66 C.J. p 978 
note 69-p 979 note 85. 

86. Kan.—Bell v. Wright 1 P. 596, 
81 Kan. 236. 

87. D.C.—^Lipscomb t. Watrous, 3 
App.D.C. 1. 

28. N.C.—^Hardy v. Ward, 64 S.B. 
171, 160 N.a 385. 

29. Wls.—Seeley v. BEoward, 13 Wls. 
336. 

30. VJ &.—^In re Utility Oil Corpora¬ 
tion, D.C.N.Y,, 10 F.Supp. 678. 

Arlz.—Kresse v. Ryerson, 169 P.2d 
850, 64 Arlz. 291. 

Del.—Ttill V. Smith, 50 A.2d 908, 29 
DeLCh. 347. 

Ga.—Lively v. Munday, 40 S.K.2d 62, 
201 G€U 409, 178 A.L.R 1295. 

Md.—Garbis v. Weistock, 61 A 2d 
164, 187 Md. 649—Phillips Roofing 
Co. V. Maryland Broadcasting Co., 
40 A2d 298, 184 Md. 187—DeMar v. 
Orosco Bldg. Co., 16 A2d 884, 179 
Md. 161. 

Mass.—^Nichols v. Sanborn, 70 N.E.2d 
1, 320 Mass. 486—Gevalt v. Dlwoky, 
67 N.E.2d 481, 819 Mass. 715. 

Neb.—^Morlson v. Fremont Joint 
Stock Land Bank, 264 N.W. 163, 130 
Neb. 104. 

N.J.—^Wolpert v. Palisade Gardens. 11 
A2d 818, 127 N.J.EQ. 62. affirmed 
16 A2d 762, 128 N.J.Eg, 182—Cald- 
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well Building & Loan Ass'n v. Hen¬ 
ry, 186 A 894, 120 N.J.Bq. 426. 
Ohio.—^Reck v. Daley, 48 N.E.2d 879, 
72 Ohio App. 307, 

Pa—Cochrane v. Szpakowski, 49 A2(2 
692, 356 Pa 357. 

Tenn.—^Burnett v. Kendrick, 2 Tenn. 
App. 303. 

Tex.—Caprlto v. Grisham-Hunter 

Corp., Civ.App.. 128 S.W.2d 149, er¬ 
ror dismissed, judgrment correct 
Wls.—^Peper v. Eve land, 272 N.W. lU 
224 Wls. 267. 

58 C.J. p 1087 notes 4, 6. 

ITotloe after default 

(1) In the absence of notice, after 
the default of a party to the contract, 
making time the essence of the con¬ 
tract, time will not be regarded as 
essential if it was not intended so> 
originally.—^MahafCey v. Sarshik, 187 
A 887, 101 N.J-Bql. 297—58 C.J. p 108S 
note 13. 

(2) Time made essential by notice 
generally see infra § 106. 

31. Mich.—^Rose v. Gilbert, 31 N.W^ 

2d 690, 320 Mich. 455. . 

CS^onslderatloiL by court 
Such default could be considered 
by court in determining whether it 
would exercise its discretion to grant 
such relief.—^Rose v. Gilbert, supra 

32. U.S.—In re Utility Oil Corporar 
I tlon, D.C.N.Y.. 10 F-Supp. 678. 
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forcement inequitable, as considered infra § 110. 
The doctrine finds support in the analogy of the 
relation between vendor and purchaser to that be¬ 
tween mortgagee and mortgagor;33 and in the 
general view of courts of equity that the equitable 
estate in the land ordinarily passes to the purchaser 
from the date of the contract of sale.®^ 

While the foregoing rule allowing perf<>rmance 
by plaintiff after the date stipulated in the contract 
has been most frequently applied in contracts for 
the exchange of property's and in the sale and pur¬ 
chase of real estate^S wherein the vendor may 
tender his deedj^*^ or perfect his title, as discussed 
infra § 109, or the vendee may pay the amount due, 
as considered infra § 107, after the time stipulated, 
the rule also finds support in suits for the specific 
performance of other contracts, such as agreements 
for the conveyance of patents,38 agreements to 
lease,39 agreements to convey a leasehold estate,^® 
agreements to sell a business,agreements to trans¬ 
fer shares of stock,^^ and a compromise of debts.^3 

On the other hand, a few cases appear to depart 


from the general rule, and to indulge the presump¬ 
tion that time is essential unless some definite ex¬ 
cuse is shown for default.^^ 

No time fixed in contract Where no definite 
time is fixed in the contract for performance, plain¬ 
tiff is entitled to a reasonable time in which to fulfill 
his agreement,^® and may, as discussed infra § 110, 
in default of the exercise of reasonable diligence, 
be barred of relief where enforcement would be 
inequitable. 

b. Time as Material; Necessity of Diligence 

Time for performance by the plaintiff Is usually re¬ 
garded as material, and he must be prompt and diligent 
in performance. 

While time for the specific performance of a 
contract, sought to be specifically enforced, may not 
be essential, as discussed supra subdivision a of 
this section, ordinarily it is regarded as material,^8 
and, in accordance with general principles of equity, 
a party cannot call on equity for specific perform¬ 
ance unless he shows that he is prompt and diligent 
in his performance of the contract^^ and, as dis- 


Arlz.—Elresse v. Ryerson, 169 P.2d 
850. 64 Ariz. 291. 

Fla.—^Board of Public Instruction of 
Palm Beach County v. McDonald. 
196 So. 859. 143 Fla. 377. 

Md,—"Oarbls v. Welstock, 61 A.2d 
164, 187 Md, 649—Sealock v. Hack- 
ley, 45 A.2d 744, 186 Md. 49—Soehn- 
lein Y. Pumphrey, 37 A.2d 843, 183 
Md. 334. 

N.J.—Wolpert v. Palisade Gardens, 
11 A.2d 318, 127 N.J.Fa. 62, affirmed 
15 A.2d 762, 128 N.J.Eq. 182—Cald¬ 
well Building & Loan Ass’n v. Hen¬ 
ry. 185 A. 394, 120 N.XEq. 426. 
N.T.—^Mongaup Valley Co. v. Nyamco 
Associates, 289 N.Y.S. 221, 247 App. 
Dlv. 694. 

Ohio.—^Reck v. DaJey. 48 N.EL2d 879, 
72 Ohio App. 307. 

Pa.—Cochrane v. Szpakowski, 49 A. 

2d 692, 355 Pa. 357. 

Tenn.—^Burnett v. Kendrick. 2 Tenn. 
App. 303. 

Wis.—^Peper v. Eveland, 272 N.W. 11. 

224 Wls. 267. 

58 C.J. p 1088 note 7. 

33. Wls.—^Williams v. Williams, 6 N. 
W. 814, 60 Wls. 311. 

58 C.J. p 1088 note 10. 

34. N’.T.—^Mercantile Wat. Bank v. 
Heinze, 186 N.T.6. 962, 76 Misc. 661. 

58 C.J. p 1088 note 11. 

85b Fla.—^Board of Public Instruc¬ 
tion of Palm Beach County y. Mc¬ 
Donald. 196 So. 869, 143 Fla. 877. 
Tenn.—Burnett y. Kendrick, 2 Tenn. 
App. 303. 

68 CJ*. p .1088 note 14. 

' 86b Ariz.—Kresse y. Ryerson, 169 P. I 
2d 850, 64 Ariz. 219. 


Del.—Tull Y. Smith, 50 A.2d 908. 29 
DeLCh. 347. 

Qa.—^LlYely y. Munday, 40 S.Ei2d 62, 
201 Ga 409, 173 A.L.R. 1296. 

Md.—^DeMar y. Crosco Bldg. Co., 16 
A.2d 884, 179 Md. 161. 

Mass.—Nichols y. Sanborn, 70 W.E.2d 

I, 320 Mass. 436. 

Neb.—^Morlson y. Fremont Joint 
Stock Land Bank, 264 N.W. 163, 
130 Neb. 104. 

N.J.—Wolpert y. Palisade Gardens, 
11 A.2d 318, 127 N.J.Eq. 62, affirmed 
16 A.2d 762, 128 N.J.Eq. 182. 

Pa.—^McCafferty y. Bowman, 75 Pa 
Dist & Co. 241, 38 DeLCo. 64. 

68 C.J. p 1088 note 16. 

37. N.J.—Caldwell Building & Loan 
Ass*n Y. Henry, 186 A. 394, 120 N. 

J. Eq. 425. 

68 C.J. p 1088 note 16. 

38. D.C.—No-Leak-O Piston Ring 
Co. v. Chandlee, 289 F. 626, 63 App. 
D.a 128. 

39. Md.—Louis K. Leggett Co. v. 
Rose, 136 A. 661, 152 Md. 146. 

40. Ohio.—^Reck y. Daley, 48 N.E.2d 
879, 72 Ohio App. 307. 

41. Pa—Cochrane y. Szpakowski, 49 
A.2d 692, 366 Pa 367. 

42. Mass.—James y. Columbia Se¬ 
curities Co., 141 N.E. 72, 246 Mass. 
210 . 

43. N.J.—^EYed Y. Fred, 60 A. 776. 

44. Conn.—Potter y. TutUe, 22 Conn. 
612. 

58 C.J. p 1088 note 23. 

45. U.S.—General Am. Life Ins. Co. 
Y. Natchitoches Oil Mill, aCJLLa, 
160 F.2d 140. 


Ala—^Boozer y. Blake, 17 So.2d 152, 
246 Ala 389—Cay v. Ferrell, 196 So. 
224, 289 Ala 297. 

Mass.—Marlowe v. O'Brien, 78 N.B.2d 
589, 821 Masa 884. 

N.J.—Wolpert y. Palisade Gardens, 
11 A.2d 318, 127 N.J.Eq. 62, affirm¬ 
ed 16 A.2d 752, 128 N.J.Eq. 182. 

68 C.J. p 1089 note 36. 

46. Mo.—Rice Y. Griffith, 161 S.W.2d 
220, 349 Mo. 373. 

N.T.—In re Baylies' Estate, 288 N.T. 

S. 931, 248 App.DiY. 217. 

58 C.J. p 1088 note 26. 

47- U.S.—Goudeau y. Dalgla D.C.La, 
37 F.Supp. 843, affirmed, GCA., 
124 F.2d 666, certiorari denied 62 S. 
Ct 1290, 816 U.S. 696, 86 L.Ed. 1766. 
Ky.—Long y. Reiss, 160 S.W.2d 668, 
290 Ky. 198. 

Md.—Emkey y. Siegel, 64 A.2d 661, 
192 Md. 671—Clarke y. Brunk, 56 A. 
2d 919, 189 Md. 863—JToyce y. Dil¬ 
lon Properties, 29 A.2d 273, 181 
Md. 664. 

Mo.—Rice Y. Griffith, 161 S.W.2d 220, 
349 Mo. 373. 

N.J.—GulYln Y. Sunshine Park, 44 A. 
2d 75, 137 N.J.Bq. 249—Mkyo y. 
BoroYsky, 39 A.2d 232, 185 N.J.Eq. 
447—^Delancey & Stockton Corp. y. 
Reliable Imp. Co., 33 A.2d 848, 184 
N.J.Eq. 71—Vandermade v. Appert, 
5 A.2d 868, 125 N.J.Eq. 866—Vacca 
V. Wilkens, 154 A. 842, 108 N.J.Eq. 
831. 

Pa—Keible v. Gebhart, Com.Pl., 86 
Berks Co. 829. 

68 C.J. p 1089 note 28. 
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cussed infra § 117, in the institution and prosecution 
of the suit. Where time is not essential, a party 
seeking specific performance ordinarily has, in the 
discretion of the court, a reasonable time within 
which to complete performance,^^ and it is suffi¬ 
cient if a diligent plaintiff completes performance 
at the time his bill is filed,49 at the time of the hear¬ 
ing, 50 or, in special cases, after the decree ;5i but 
whenever he is not prompt and diligent so that en¬ 
forcement would be inequitable, relief will be 
denied, as discussed infra § 110. 

§ 106. — Time as of Essence of Contract, 

and Waiver of Time Limit 

a. In general 

b. Time expressly made essential 

c. Time essential by implication 

d. Time made essential by notice 

e. Excuses for defaults with respect to 

time 

f. Extension of time by agreement 

g. Waiver of time limit 

h. Effect of waiver or extension 

a. In Ghsueral 

Where the parties make performance at the stip¬ 


ulated time essential, any default, which Is not waived 
OP excused, will defeat the right to specific perform¬ 
ance of the contract. 

Where the parties make it essential that the condi¬ 
tions of the contract be performed at a stipulated 
date, equity ordinarily must enforce the contract 
according to its terms,52 so that performance at 
the exact time is essential, and any default, which 
is not waived or excused, will defeat the right to 
specific performance.53 When time is of the es¬ 
sence of the contract, it is necessary for the party 
seeking performance to show that he has done 
everything required of him within the exact time 
stipulated ;54 the question of reasonable delay or 
laches is not involved, for performance must be 
made at the exact time specified.®^ 

Modification of contract. Where a contract, not 
making the time of performance an essential ele¬ 
ment, is subsequently modified so as to make such 
time an essential element, performance must be 
completed within the stipulated time.56 

Intention as controlling. Whether time is to be 
regarded as of the essence of the contract is a mat¬ 
ter of intention of the parties as gathered from the 
contract and surrounding facts and circumstances.57 
The acts of the parties subsequent to the execution 


48. Ala.—^Boozer v. Blake, 17 So. 2d 
152, 246 Ala. 389. 

Cal.—^Moser v. Pearce, 12 iP.2d 977, 
124 Cal.App. 478. 

HI.—^Brubaker v. Hatjlmanolls, 88 N. 

E.2d 843, 404 Ill. 342. 

Md.—Garbis v. Welstock, 51 A.2d 
154, 187 Md. 549—Sealock v. Hack- 
ley, 45 A.2d 744, 186 Md. 49. 

Mo.—^Parkburst v. Lebanon Pub. Co., 
204 S.W.2d 241, 356 Mo. 934. 

N.T.—^Mongaup Valley Co. v. Nyamco 
Associates, 289 N.Y.S. 221, 247 App. 
Dlv. 694—^In re Baylies’ Estate, 288 
N.T.S. 931, 248 App.Div. 217. 

Pa.—L C S Colliery, Inc. v. Globe 
Coal Co., 84 A,2d 776, 369 Pa. 1. 
Tex.—^Burford v. Pounders, Civ.App., 
192 S.W.2d 914, error granted. 

58 C.J. p 1089 note 31. 

49. Miss.—^Baker v. ECardy, 11 So.2d 
803, 194 Miss. 662. 

50. N.J.—Fred v. Fred. 50 A. 776. 

58 C.J. p 1089 note 32. 

61. Pa.—^Townsend v. Lewis, 85 Pa. 

12g. 

58. Ala.—Corpus Juris cited lu. Cor¬ 
al Gables v. Patterson, 166 So. 40, 
44, 231 Ala. 649. 

Cal.—Schellenbach y. Lagasse, 262 
P. 804, 202 Cal. 665. 

Del.—^Morgan v. Wells, Ch., 80 A.2d 
604. 

HL—Stagman y. Lasson, 178 N.E. 
166, 346 ni. 482. 

liU.—Harrell y. Stumberg, 67 So.2d 
692^D1 Cristina y. Welser, 42 So. 
2d 868. 216 La. 1115. 


Md.—Trotter v. Lewis, 46 A.2d 829, i 
186 Md. 528. 

Mo.—^Thomas J. Johnson & Co. y. 
Mueller, 205 S.W.2d 621, 866 Mo. 
1109—^Kyner v. Bryant, 187 S.W.2d 
202, 363 Mo. 1212—^uhre v. Busch, 
120 S.W.2d 47, 843 Mo. 170. 

Neb.—Johnson y. Norton, 42 N.W. 
2d 622, 152 Neb. 714—Hear v. Haus- 
mann, 41 N.W.2d 860, 152 Neb. 612. 
N. J.—Korb y. Spray Beach Hotel Co., 
88 A2d 280, 19 N.J.Super. 226. 
N.T.—In re Baylies' Estate, 288 N.Y. 

S. 931, 248 App.Diy. 217. 

Tex.—^Liedeker v. Grossman, 206 S. 

W.2d 232, 146 Tex. 308. 

68 C.J. p 1090 note 42. 

53. Ala.—Coral Gables v. Patterson, 
166 So. 40, 231 Ala. 649. 

Cal.—Pitt V. Mallalieu, 192 P.2d 24, 
85 Cal.App.2d 77. 

La.—^Harrell y. Stumberg, 67 So. 2d 
692. 

Mo.—^Thomas J. Johnson & Co. v. 
Mueller, 206 S.W.2d 521, 866 Mo. 
1109—Suhre v. Busch, 120 S.W.2d 
47, 843 Mo. 170. 

Nob.—^Kear y. Pbiusmann, 41 N.W.2d 
850, 152 Neb. 612—Corpus Juris 
dted in Dodge v. Galusha, 89 N.W. 
2d 639, 544, 151 Neb. 753. 

N.J.—^Korb y. Spray Beach Hotel Co., 
88 A.2d 280, 19 N.J.Super. 226.' 

N.Y.—In re Baylies' Estate, 288 N. 

Y.S. 931, 248 App.Dly. 217. 

Ohio.—bomigan y. Domlgan, 189 N.E. 

1 860, 46 Ohio App. 542, error dte- 

627, 


missed 190 N.E. 394, 127 Ohio St 
596. 

Tex.—^Liedeker y. Grossman, 206 S.W. 

2d 232, 146 Tex. 308. 

Wis.—^Neumajin y. Gorak, 11 N.W. 

2d 155, 243 Wis. 503. 

68 C.J. p 1090 note 44. 

64, Ala.—Coral Gables v. Patterson, 
166 So. 40, 231 Ala. 649. 

Cal.—Pitt y. Mallalieu, 192 P.2d 24, 
85 Cal.App.2d 77. 

Ill.—Stagman y. Lasson, 178 N.R 
166, 345 Ill. 482. 

Mo.—Suhre y. Busch, 120 S.W.2d 47, 
343 Mo. 170. 

Neb.—^Dodge y. Galusha, 39 N.W.2d 
539, 161 Neb. 753. 

N.J.—^Korb V. Spray Beach Hotel 
Co., 88 A2d 280, 19 N.J.Super. 226. 
Tex.—^Liedeker y. Grossman, 206 S. 

W.2d 232, 146 Tex. 308. 

68 C.J. p 1090 note 46. 

55. N.D.—Horgan y. Russell, 140 N. 
W. 99, 24 N.D. 490, 43 L.R.A,N.S., 
1160. 

Utah.—^Roberts y. Braffett, 92 P. 789, 
33 Utah 51. 

56. N.J.—^Barry y. Ruskin, 138 A. 
528, 99 N.J.Eq. 730, affirmed 136 A. 
914, 100 NJ.Eq. 667. 

58 C.J. p 1090 note 50. 

57. N.Y.—^Mongaup Valley Co. y. Ny- 
amco Associates, 289 N.Y.S. 221, 
247 App.Diy. 694. 

Tex.—^RatdilCe y. Mahree, Civ.App., 
122 S.W.2d 718, error refused. 

68 C.J. i> t090 note 52. 
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of the contract may have an important bearing in 
determining the question whether time was intended 
to be essential.®* Where the contract does not 
make time expressly essential and the instrument 
contains no terms a fair construction of which 
would make time essential, unless time is essential 
by implication or by notice, it will not be deemed 
as of the essence of the contract®* 

b. Time Expressly Made Essential 

(1) In general 

(2) Suffidemgr of language 

(1) In General 

Where time is expressly made essential by the con¬ 
tract, before specific performance will be decreed, the 
plaintiff must ordinarily perform or offer to perform 
within the time specified. 

Where, by the terms of the contract itsdf, the 
parties agree that time shall be of the essence of 
the contract, time must be regarded as essential, 
and, before specific performance will be decreed, 
plaintiff ordinarily must perform or offer to per¬ 
form within the time spedfied.®* While time may 
be expressly made of the essence of an offer or 
option, and ordinarily is essential by implication, as 
discussed infra subdivision c of this section, on the 
acceptance of the option the time of performance 
of the resulting contract is not necessarily essential 
unless made so by the parties.*^ 

(2) Sufliciency of Language 

The Intent to make time of the essence of the con¬ 
tract must be clearly and unmistakably, shown. A pro¬ 
vision for a forfeiture Is usually Indicative of an Inten¬ 
tion to make time of the essence of the contract. 

The intent to make time of the essence of the 
contract must be dearly and unmistakably shown;®* 
but it is not necessary that it be expressly so de- 


dared,®® and under a statute providing that time 
is not essential unless it is expressly dedared to be 
of the essence of the contract, in order to make 
time essential it is not necessary that it should be 
declared to be so in the words of the statute.®^ A 
contract which requires performance "presently"' 
means it must be performed at once and not within 
a reasonable time.®® A provision in a contract that 
the vendor shall execute a deed if the vendee com¬ 
plies promptly with his contract does not make time 
essential.®® 

As against the vendee, it has often been held 
sufiident if the contract dedares that it shall be 
void if the vendee fails in performance before a cer¬ 
tain day.®*^ An intention to make time essential 
cannot be inferred from the mere appointment of 
a day for the ddivery of a deed or the payment 
of the price,®* or the allowance of a specified time 
to dose the sale.®* The fact that the vendor gives 
a bond to execute a deed on payment of the price 
does not of itself make time essential.^* 

Provision for forfeiture. Where the contract 
merdy contains a forfeiture provision to the ef¬ 
fect that, on the vendee’s failure to perform any or 
all of the stipulations within the time limited, the 
contract shall be void and the vendee shall forfeit 
the payments and improvements made, it is indica¬ 
tive that the parties intended that the time of per¬ 
formance is essential, and it will usually be re¬ 
garded as such so as to bar a vendee of relief by 
spedfic performance.In a suit by the vendor 
such a dause, as well as an express stipulation 
that "time is of the essence,” has been held to be 
for his benefit which he may waive and compel 
performance by the vendee.*^* 

Time will not be regarded as essential so as to 
bar relief by specific performance where the con- 


58. N.J.—Wolpert v. Palisade Gar¬ 
dens, 11 A.2d 318, 127 N.J,Eq. 62, 
affirmed 15 A.2d 752, 128 N.JJEq, 
182. 

N.T.—^Monsaup Valley Co. v. Nyam- 
co Associates, 289 N.Y.S. 221, 247 
App.Div. 694. 

58 C.J. p 1090 note 58. 

69. Ga.—Clower v. (Godwin, 78 S.B. 
714, 140 Ga. 128. 

58 C.J. p 1090 note 54. 

60. Ala.—Coral Gables v. Patterson, 
166 So. 40, 231 Ala. 649. 

Neb .—Kear v. Hausmann, 41 N.W. 
2d 850, 152 Neb. 512—Oorpns 8^izl8 
dted in Dodsre v. Oalusha, 39 N. 
W.2d 539, 543, 151 Neb. 758. 

58 C.J. p 1090 note 59. 

Pnrdhaseir plaintiff 

Neb.—Dodffe v. Galusha, 89 N.W.Sd 
539, 151 Neb. 753. 


Pa.—Tyson v. Bums, Com.Pl., 63 
Montsr.Co. 150. 

Tex.—^Liedeker v. Grossman, 206 S. 
W.2d 232. 

58 C.J. p 1090 note 59 [a]. 

Vendor plaintiff 

Ala.—Coral Gables v. Patterson, 166 
So. 40, 231 Ala. 649. 

58 aj. p 1090 note 59 [b]. 

61- U.S.—Grey v. Nickey Bros., C. 

CA-La., 271 P. 249. 

58 C.J. p 1091 note 62. 

69. Cal.—^Miller ▼. Cox, 31 F. 161, 
96 Cal. 339. 

68 C.J. p 1092 note 74. 

63. Neb.—Jewett v. Black, 82 N.W. 
876, 60 Neb. 173. 

58 C.J. p 1091 note 67. 

64. Cal.—MUler v. Cox, 81 P. 161. 
96 Cal. 389—^Bennett v. Hyd^ 28 
P. 104, 92 Cal. 131. 
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65. Ga.—^Hawkins v. Studdard, 71 S. 
R 1112, 136 Ga. 727. 

66. Miss.—Jones v. Loggins, 87 
mss. 646. 

67. Cal.—^Martin v. Morgan, 26 P. 
350, 87 Cal. 203, 22 Am.S.R. 240. 

58 C.J. p 1091 note 70. 

68. Colo.—Flora v. Glover, 198 P. 
665, 69 Colo. 210. 

58 C.J. p 1092 note 75. 

69. Ga.—^Mangum v. Jones, 54 SJS:.2d 
608, 206 Ga. 661. 

70. Fla.—Asia v. Hlser, 20 So. 796, 
88 Fla. 71. 

71. Neb.—^Eear v. Hausmann, 41 N. 
W.2d 850, 162 Neb. 512. 

58 C.J. p 1092 note 80. 

79. Minn.—Dana v. St. Paul Inv. Oo., 
44 N.W. 55, 42 Minn. 194. 

58 C.J. p 1091, note 64. 
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tract contains language to the effect that in case of 
•default it shall be lawful for the vendor, if he so 
•elects, to treat the contract as void and retain the 
money paid as liquidated damages.^^ Notwith- 
•standing the contract makes time as of the es¬ 
sence in so many words, it has been held that the 
•effect of such express stipulation is qualified by a 
-clause giving the vendor the option to declare the 
contract void and forfeit the pa3maents,7^ although 
Tthere is also authority to the contrary.^® 

In accordance with the inclination of equity to 
'disfavor forfeitures, according to some authority 
a provision for a forfeiture of pa3mients or im¬ 
provements on the default of the purchaser is con¬ 
strued merely to impose a penalty to secure prompt 
■performance and not to make time essential, and, 
•when such appears to have been the intention of the 
parties, if the party in default afterward tenders 
-a performance promptly and with reasonable dili- 
.gcnce, equity will decree specific performance, not¬ 
withstanding the default, on making payment with 
•interest.^® Although specific performance ordinari¬ 
ly is denied a vendee where he fails to perform at 
^ time expressly made essential by the terms of the 
contract, some of the decisions construe the for¬ 
feiture provision as a penalty, and by way of re¬ 
lieving against a forfeiture disregard the effect of 
-such express stipulation and allow the vendee speci- 
'.fic performance on payment of the balance dueJ^ 

c. Time Essential by Implication 

The Intention of the parties to the contract to make 
■time as of the essence may be Implied from the nature 
-of the contract, or of the subject matter, or of the clr- 
•cumstances under which the contract Is made. 

Although time is not made essential by express 
stipulation, the intention of the parties to the con- 

*73. Minn.—Coles v. Shepard, 16 N. 

W. 163, 30 Minn. 446. 

58 O.J. p 1093 note 88. 

•74. Minn.—Coles v. Shepard, supra. 

*76. Kan.—^Missouri River, etc., R. 

Co. V. Brlckley, 21 Kan. 276. 

68 C.J. p 1093 note 96. 

7a. Pa.—^Appeal of Born, 19 A. 887, 

132 Pa.St 467. 

68 C.J. p 1093 note 1. 

'77- Mich.—^Richmond v. Robinson, 

12 Mich. 193. 

68 CJ. p 1098 note 8. 

•7a Neh.—Corpus Juris dted in 
Dodge V. Galusha, 39 N.W.2d 639, 

543, 161 Neb. 763. 
i68 CJ. p 1094 note 6. 
iiVurohaser plaintiff 
Neb.—Dodge v. Galusha, 89 N.W.2d 
639, 161 Neb. 763. 

U;8 CJ. p 1094 note 6 [a]. 


tract to make time as of the essence may be implied 
from the nature of the contract, or of the subj“ect 
matter, or of the circumstances under which the 
contract is made.^* Thus, time may be implied as 
essential by statements of the vendor that the pur¬ 
chaser must be ready on the date fixed,or by the 
hesitancy of a party when granting extensions of 
time for performance.®® Where a purchaser is al¬ 
ready in possession of land as a lessee, the time 
of performance by the vendor is not to be regarded 
as essential.81 

The intent of the parties to make time essential 
may be implied where the nature of the estate sold 
is such that its value necessarily increases or dimin¬ 
ishes with the lapse of time, as in the case of a re¬ 
version,®® or where the value of the property®® or 
of the consideration®^ is necessarily uncertain and 
fluctuating. The intent of the parties to the con¬ 
tract to make time essential may also be implied 
from the avowed objects of the sellers, purchasers, 
or lessees, as where it is important for the success 
of defendant’s business undertakings that plaintiff 
comply with his contract promptly, and this was 
understood by the parties.®^ 

Unilateral agreements; options. Where the 
agreement is unilateral, or there are not mutual 
remedies, the time of performance of the conditions 
as stipulated in the contract is usually regarded as 
essential.®® While an option agreement may make 
time expressly essential, even in the absence of such 
express stipulation, if the agreement is an option, 
the time of performance in the manner prescribed in 
the agreement ordinarily is regarded as essential,®^ 
and performance, unless excused or waived, must 
be made within the time stipulated, or within valid 

85. N.J.—^Agens v. Koch, 70 A. 348, 
74 N.J.BQ. 628. 

58 C.J. p 1094 note 16. 

86. Mo.—Suhre v. Busch, 120 S.W.2d 
47, 343 Mo. 170. 

58 C.J. p 1096 note 18. 

87. Colo.—Cline v. Heron’s Estate, 
84 P.2d 833, 103 Colo. 188. 

Fla.—^Howard Cole & Co. v. Williams, 
27 So.2d 352, 167 Fla. 851. 

Mass.—^Bickford v. Dillon, 71 N.E.2d 
611, 321 Mass. 82—^Nichols v. San¬ 
born. 70 N.E.2d 1, 320 Mass. 436. 
Mo.—Suhre v. Busch, 120 S.W.2d 47, 
343 Mo. 170. 

Tex.—CtorpuB Juris gnoted la. Gam- 
bill V. Snow. Clv.App., 189 S.W.2d 
33, 39. 

68 C.J. p 1096 note 20. 

Op'Uon to renew or extend lease 
Mass.—Bickford v. Dmon, 71 N.E.2d 
611, 321 Mass. 82. 

58 C.J. p 1095 note 20 [c]* 


Vendor plaintiff 

IT.S.—Waterman v. Banks, Cal., 12 S. 

Ct 646, 144 U.S. 394, 36 L..Ed. 479. 
68 C.J. p 1094 note 6 [b]. 

79. Md,—Stern v. Shapiro, 114 A. 
687, 138 Md. 615. 

68 C.J. p 1094 note 7. 

80. Idaho.—^Hart v. Turner, 226 P, 
282, 39 Idaho 50. 

68 C.J. p 1094 note & 

81. N.J.—Doherty v. Egan Waste 
Co., Ill A 499, 91 N.J.Eg. 400— 
Gerba v. Mitruske, 94 A 84, 84 
N.J.BCI. 79, 141. 

82. N.H.—^Pickering v. Pickering, 38 
N.H. 400. 

83. Mass.—Goldsmith v. Guild, 10 
Allen 239. 

58 C.J. P 1094 note 18. 

84. Mass.—Goldsmith v. Guild, su¬ 
pra. 

58 C.J. p 1094 note 14. 
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extension thereof.** If, however, performance is 
made within the life of the option this is sufiSdent 
performance by plaintiff to entitle him to relief.*® 

d. Time Hade Essential by Notice 

Tima not originally an essential part of the con¬ 
tract may, under certain circumstances, be made es¬ 
sential by notice, and. If the party receiving such no¬ 
tice does not perform within the time so specified, his 
right to specific performance Is lost. 

Although time was not originally an essential 
part of the contract, a party may, by a proper no¬ 
tice, bind the other party, who is in default, to 
perform his part of the contract within a reasonable 
time to be specified in such notice; and, if the 
party receiving such notice does not perform within 
the time so specified, his right to specific perform¬ 
ance is lost.5<^ Time does not, however, become 
essential unless notice insisting on compliance with¬ 
in a reasonable time is given the defaulting par- 
ty.9l 

The notice must be explicit to the effect that the 
contract will be terminated if not completed within 
the time set,®^ but a written notice, it has been held, 
is not necessary.93 The notice, in order to be 
effectual, must prescribe a reasonable time, or it 
may be disregarded,^^ except as it may impose on 
the party in default the duty of acting more 
promptly, as considered infra § 110 a. The reason¬ 
ableness of the time depends on the circumstances 
of each case,®® and is to be judged as of the date 
when given.®® 

Notice of immediate abandonment, A notice to 
take effect immediately or a notice that the con¬ 


tract is now at an end is ineffectual for such pur- 
pose,®7 although it may have the effect of imposing 
on the party receiving it the duty of acting with a 
greater degree of promptness, as discussed infra 
§ 110 . 

Notice before default. There exists authority 
to the effect that time may be made essential by 
notice g^ven in advance of any default by the other 
party.®® 

e. Excuses for Defaults with Eespect to Time 

Although time Is originally essential, nonperform¬ 
ance of the contract at the stipulated time Is excused, 
with respect to specific performance, where the defend¬ 
ant himself Is the cause of the delay. 

Although time is originally essential, nonper¬ 
formance of the contract at the stipulated time is 
excused, with respect to specific performance, when 
defendant himself is the cause of the delay®® or 
where he repudiates the agreement^ Delay of 
defendant vendor in forwarding a certified copy of 
the title deed to a bank, on request, has been held 
not to excuse the purchaser’s failure to take title 
at the time stipulated,® particularly where no one 
complained of such delay, and, in the absence of 
any showing that title could not have been taken 
within the stipulated time, or that such delay im¬ 
peded the title examination.® The fact that a pur-- 
chaser, who is defendant, did not offer to perform 
on the contract date does not excuse the inability 
of the vendor to perform on the day stipulated.^ 

Time of payment. Although the time of payment 
is essential, it naay be excused at the specified time 
where defendant repudiates the contract,® or is 


88. Pla.—Howard Cole & Co. v. Wil¬ 
liams, 27 So.2d 862, 157 Fla. 861. 

Mass.—^Nichols v. Sanborn, 70 N.E. 

2d 1, 320 Mass. 486. 

Mo.—Suhre v. Busch, 120 S.W.2d 47, 
343 Mo. 170. 

N.J.—Winans v. Asbury Park Nat. 
Bank & Trust Co., 81 A.2d 33, 13 
N.J.Super. 677. 

N.T.—Tafirer v. DUl, 71 N.Y.S.2d 864, 
affirmed 74 N.Y.S.2d 911, 272 App. 
lUv. 1040. 

Tex.—Corpus Juris quoted in Gam- 
biU V. Snow, Civ.App., 189 S.W.2d 
33 89. 

68 c!j. p 1095 note 22. 

89. Ill.—Macy V. Brown, 168 N.E. 
216, 826 HI. 666. 

68 C.J. p 1096 note 28. 

Onrlncr defect In title to option 
If complainant's title to an option 
was defective at time suit for specific 
performance was instituted, but the 
defect was cured thereafter, and the 
facts were exhibited by a supple¬ 
mental bill, before the tdime for ex¬ 
ercise of the option had expired, com¬ 


plainant was entitled to a decree.— 
Johnson v. Bates, 16 A.2d 642, 128 
N.J.E<i. 183. 

90. Del.--Coyle v. Eierski, 89 A. 
598, 10 Del.Ch. 229. 

58 C.J. p 1096 note 26. 

91. Pa.—^In re Moore's Estate, 8 Pa, 
Dlst 84, 22 Pa.Co. 266. 

92. Del.—Coyle v. Kierski, 89 A. 698, 
10 Del.Ch. 229. 

58 C.J. p 1096 note 80. 

93. Ela.—Asia v. Hiser, 20 So. 796, 
38 Fla. 71. 

94. N.J.—Nass V. Munzlngr, 186 A. 
844, 100 N.J.EQ. 421, affirmed 188 A. 
922, 101 N.J.Ba. 798. 

68 C.J. p 1096 note 32. 

95. Fla.—Chabot v. Winter Park Co., 
16 So. 766, 84 Fla. 268, 43 Am.S.R. 
192. 

68 C.J. p 1096 note 84. 

96. Del.—Coyle v. EZierski, 89 A. 
698, 10 Del.Ch. 229. 

97. Ill.—Watson v. White, 88 N.E. 
902, 162 Ill. 864. 

58 C.J. p 1096 note 86. 
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[98. Fla.—Asia v. Hiser, 20 So. 796, 
88 Pla 71. 

68 C.J. p 1097 note 88. 

99. Del.—^Morgran v. Wells, Ch., 80 
A.2d 604. 

Pa—^Erkess v. Elsenthal, 47 A.2d 164, 
854 Pa 161—^Bloshinski v. Falaz, 79 
A.2d 798, 168 PaSuper. 666. 

68 C.J. p 1097 note 42. 

Excuses for delay in performance 
generally or when time not of es¬ 
sence see infra S 110 f. 

1. Del.—^Morgan v. Wella Ch., 80 
A.2d 604. 

68 C.J. p 1097 note 48. 

2. La—Di Cristina v. Weiser, 42 So. 
2d 868, 215 La 1116. 

3. La—^Di Cristina v. Weiser, su¬ 
pra 

4. N.Y.—^In re Baylles* Estate, 288 
N.Y a. 981, 248 App.Dlv. 217. 

6. HI —Brubaker v. Hatjimanolis, 88 
N.E.2d 843, 404 HI. 842. 

Pa—Brkess v. Elsenthal, 47 A.2d 164. 
354 Pa 161. 

68 C.J. p 1097 note 46. 
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the cause of the delay,® as where he induces the 
purchaser to delay pa3rnient,7 or evades a tender by 
the purchaser,8 or the vendor cannot be found® or 
is outside the state,i® or conveys to a third person,ii 
or there are well founded objections to the title,!® 
or the failure to make pa 3 rment on the date specified 
is due to an honest mistake on plaintiff’s part.!® 
Poverty or inability to pay is no excuse,!^ and the 
failure to pay on the date stipulated is not excused 
by the vendor’s failure to perform conditions which 
he has not agreed to perform.!® Infancy and wid¬ 
owhood of the purchaser’s heirs do not extend the 
time of payment.!® Unfounded objections to the 
vendor’s title,!*^ defects in the vendor’s title dis¬ 
covered after the purchaser’s default in payment,!® 
the fact that the property is subject to a lease, the 
existence of which was known to the purchaser at 
the time he entered into the contract,!® and, the 
vendor’s failure to furnish an abstract of title,®® 
have been held not to excuse the purchaser’s de¬ 
fault with respect to time of payment 

Forfeiture contracts. Although a forfeiture 
clause in the contract may have the effect of mak¬ 
ing the time of payment essential, failure to make 
payment punctually may be excused where defend¬ 
ant is the cause of the delay,®! as where he evades 
a tender,®® or where he is unable to convey a good 
title according to the agreement,®® or where he is 
not ready, as agreed, with a sufl&cient deed when 


§ 106 

payment of the purchase price is to be made,®^ or 
where the purchaser’s delay is due to an honest 
mistake.®® 

Options. While time is ordinarily considered as 
of the essence of an option, acceptance of the option 
in the manner prescribed within the time stipulated 
is excused where it is prevented by acts of the 
other party,®® as where he evades tender at the 
time,®7 where he informs the purchaser of his in¬ 
tention to convey to another,®® or where the failure 
to exercise the option within the time prescribed 
is due to an unavoidable accident.®® Failure of the 
vendor to furnish an abstract of title, as agreed, 
does not excuse, it has been held, the purchaser’s 
failure to tender pa 3 rment within the specified 
time.®® 

f. Extension of Time by Agreement 

Time for performance, although originally essential, 
may be extended by agreement so that a failure to per* 
form within the time originally fixed will not bar spe¬ 
cific performance. 

Although the time of performance is originally 
essential, the parties may modify the contract by an 
oral or written agreement extending the time for 
performance so that the time originally stipulated 
no longer governs in the matter of performance.®! 
Notwithstanding time is ordinarily of the essence 
of an option, the time within whidh an option must 
be accepted may be extended by the parties,®® but 


6. Cal.—^Breitman v. Gattman, 198 
F.2d 311, 88 Cal.App.2d 124. 

Pa.—^Erkess v. Elsenthal, 47 A.2d 154, 
354 Pa. 161—Bloshinskl v. FSlaz, 79 
A.2d 798, 168 Pa.Super. 665. 

58 C.J. p 1097 note 46. 

7. Ga.—Studdard v. Hawkins, 78 S. 
E. 116, 139 Ga. 743. 

Pa.—^Humphrey v. Brown, 139 A. 606, 
291 Pa. 63. 

8. ni.—Ebert v. Arends, 60 N.B. 211, 
190 Ill. 221. 

N.T.—^Baumann v. Pinckney, 23 N.B. 
916, 118 N.Y. 604. 

9. Ill.—^Emerson v. Flemin^r, 92 N. 
E. 890, 246 Ill. 353. 

58 C.J. p 1097 note 49. 

10. Pa.—^Brown v. Hill, 124 A. 184, 
280 Pa. 1—^Loughney v. Quigley, 
124 A. 84, 279 Pa. 396. 

11. Iowa.—Auzler v. Taylor, 72 N. 
W. 291, 102 Iowa 673. 

12. Md.—^Budacz v. FTadkin, 126 A. 
220, 146 Md. 400. 

68 C.J. p 1097 note 52. 

13. N.Y.—Shipman v. Cummins, 19 
N.Y.S. 974, 65 Hun 620. 

68 aj. p 1097 note 63. 

14. Idaho.—^Machold v. Faman, 94 
P. 170, 14 Idaho 258. 

58 CJr. p 1097 note 64. 


15. m,—Wood V. Sheffer, 94 N.B. 
24, 248 Ill. 617. 

68 C.J. p 1097 note 55. 

16. N.Y.—Cornell v. Hayden, 21 N. 
B. 417, 114 N.Y. 271. 

17. N.Y.—Steinhardt v. Baker, 46 
N.Y.S. 707, 20 Misc. 470, affirmed 49 
N.Y.S. 357, 25 App.Div. 197, affirmed 
67 N.E. 629, 163 N.Y. 410. 

58 C.J. p 1097 note 52 [b]. 

18. IlL—ShoPtall V. Mitchell, 67 HI. 
161. 

68 C.J. p 1097 note 62 [a]. 

19. Cal.—Davy v. Ogler, 198 P.2d 
92, 87 Cal.App.2d 835. 

20. U.S.—^Kentucky Distilleries, etc., 
Co. V. Warwick Co., Ky., 109 F. 
280, 48 C.C.A. 363. 

58 C.J. p 1097 note 52 [c]. 

21. U.S.—Cheney v. Llbbey, Neb., 
10 S.Ct. 498, 134 U.S. 68, 33 L..Ed. 
818. 

Mich.—Hickman v. Chaney, 118 N.W. 
993, 165 Mich. 217. 

22. HI.—^Zempel v. Hughes, 85 N.B. 
641, 235 ni. 424. 

23. Ariz.—Walton v. McKinney, 94 
P. 1122, 11 Ariz. 385, reheard 100 P. 
471, 12 Ariz. 207. 

58 C.jr. p 1098 note 61. 
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24. m.—Frankenfeld v. Ross, 169 N. 
E. 819, 828 HI. 487. 

Excuses for failure to pay purchase 
money as ground of forfeiture in 
general see Vendor and Purchaser 
9 133. 

25. Idaho.—Haas v. Cobum, 124 P. 
476, 22 Idaho 47. 

58 aj. p 1098 note 62. 

26. Mass.—Nichols v. Sanborn, 70 N. 
B.2d 1, 320 Mass. 436. 

58 C.J. p 1098 notes 65, 66. 

27. Pa.—Schaeffer v. Coldren, 85 A. 
98, 237 Pa. 77, Ann.Cas.l914B 176. 

28- Mass.—Nichols v. Sanborn, 70 N. 
B.2d 1, 320 Mass. 436. 

29. Ariz.—^Monihon v. Wakelln, 56 
P. 735, 6 Ariz. 225. 

58 C.J. p 1098 note 68. 

30. U.S.—Kelsey v. Crowther, Utah, 
16 act. 808, 162 U.S. 404, 40 h. 
Ed. 1017. 

31. N.C.—Johnson v. Noles, 31 aSL 
2d 637, 224 N.C. 642. 

58 C.J. p 1098 note 73, 

32. N,J.—Ke 3 T)ort Brick, etc., Mfg. 
Co. V. Lorillard, Ch., 19 A, 381, 
affirmed 22 A. 208, 48 N.J.E<i. 295, 

N.C.—Johnson v. Noles, 81 S.E.2d 
637, 224 N.a 642. 
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an extension of time will not be allowed unless the 
parties so agree, and, according to some authority, 
unless the modification of the option as to time is 
supported by consideration, it is revocable at any 
time before acceptance.^^ 

g. Waiver of Time limit 

Time for performance, although of the essence of 
the contract, may be waived so that failure to perform 
within the time originally fixed will not bar specific 
performance. 

Although the time for performance is of the es¬ 
sence of the contract, it may be waived by the party 
entitled to insist on it so that failure to perform 
within the time originally fixed will not bar specific 
performance.35 Thus, the default may be waived 
by acts recognizing the contract as subsisting,by 
continuing negotiations, and by permitting plain¬ 
tiff to expend money in reliance thereon.®® 

Time of perfecting title. Although the vendor 
must perfect his title within the stipulated time 
where time is essential, the purchaser may waive 
the time limit®® Thus, the time within which title 
must be perfected may be waived by the purchaser 
by recognizing the contract as subsisting,as 
where he continues in possession of the property 
under the contract^i Where such time is waived 
and time is no longer essential, the title may be 
perfected at any time before decree, as discussed 
infra § 109. 


Time of payment. Although time for the pay¬ 
ment of the purchase price may be of the essence 
of the contract, such time may be waived by the 
vendor or lessor,^® and, where time is no longer es¬ 
sential, payment may be made within a reasonable 
time, as discussed infra § 107. Thus, the time of 
payment may be waived where the vendor treats 
the contract as subsisting,^® as where he retains the 
deposit without any right of forfeiture,^^ or fails to 
deliver possession,^® or sues for the price,or 
promises to cure defects in his title,^^ or where he 
assures the purchaser he will not insist on time.^^ 
Default as to any particular payment is waived by 
accepting such pa 3 rment after it is due,^® but the 
fact that the vendor accepts such payment furnishes 
no excuse for not meeting subsequent payments 
promptly.®® 

Forfeiture contracts. While a clause providings 
for the forfeiture of payments and improvements 
may make the time of pa 3 rment essential and may 
work a forfeiture of pa 3 rments and improvements,, 
as discussed supra subdivision b 2 of this section, 
the time limit and the right of forfeiture may be 
waived, as discussed in the C.J.S. title Vendor 
and Purchaser § 144, also 66 C.J. p 781 note SS-p* 
782 note 70, and specific performance decreed.®^ 
Thus, a right to insist on a forfeiture so as to* 
affect the right to specific performance may be 
waived by a course of conduct inconsistent with 
the intention of holding the purchaser or lessee 
strictly to the terms of the agreement,®® as where¬ 


as. N.T.—Coddlnsr ▼. Wamsley, 1 
Hun 585, 4 Thomps. & C. 49, affirm¬ 
ed 60 N.Y. 644. 

34h Md.—Coleman v. Applegarth, 11 
A. 284, 68 Md. 21, 6 Am.aR. 417. 

35. Iowa.—Andrew v. Miller, 260 
N.W. 711, 216 Iowa 1878. 

Mo.—CorpiM Jtarls dted la Rayburn 
V. Atkinson, 206 S.W.2d 612, 616— 
Corpna Juris cited in Chapman v. 
Breeze, 196 S.W.2d 717, 719, 335 Mo. 
873—Corpus J^zris dted in Ksnier 
V. Bryant, 187 S.W.2d 202, 206, 363 
Mo. 1212—Corpus juris dted in 
Rogers v. Gruber, 174 S.W.2d 830, 
361 Mo. 1033. 

N.J.—Norton v. Miller, 47 A.2d 738, 
138 N.J.Ea. 236, affirmed 60 A.2d 
895, 139 N.JT.Eq. 310—^Bozumelyn v. 
Moss, 197 A. 6, 123 N.J.Eq. 236. 
Pa.—^Bloshinskl v. Falaz, 79 A.2d 798, 
168 Pa.Super. 666. 

58 aj. p 1099 note 81. 

36. Mo.—Corpus Juris dted in 
Rogers v. Gruber, 174 S.W.2d 830, 
831, 851 Mo. 1033. 

N.J.—^Norton v. Miller, 47 A.2d 738, 
138 N.J.Eq. 286, affirmed 50 A.2d 
895, 139 N.J.Eq. 310—^Bommelsm v. 
Moss, 197 A. 6, 128 N.J.E<i. 236. 

58 aJ. p 1099 note 82. 


37. N.J.—Bommelyn v. Moss, supra. 
68 C.J. p 1099 note 83. 

38. N.J.—^Bommelyn v. Moss, supra. 
68 C.J. p 1099 note 84. 

39. Iowa.—Andrew v. Miller, 260 N. 
W. 711, 216 Iowa 1878. 

58 C.J. p 1099 note 87. 

40. Iowa.—Andrew v. Miller, supra. 
58 0.x p 1099 note 88. 

41. Neb.—Schlake v. Healey, 187 N. 
W. 427, 108 Neb. 85. 

68 C.X p 1099 note 89. 

42. Mo.—Rayburn v. Atkinson, 206 
S,W.2d 512—Chapman v. Breeze, 
196 S.W.2d 717, 335 Mo. 878—^Rog¬ 
ers v. Gruber, 174 S.W.2d 880, 861 
Mo. 1033. 

N.X—^Norton v. Miller, 47 A.2d 788, 

I 138 N.XEq. 235, affirmed 60 A2d 
895, 139 N.XEq. 310—^Bommelyn v. 
Moss, 197 A. 6, 123 N.XBq. 236. 

68 C.X p 1099 note 91. 

43. Md.—I>eMar v. Crosco Building 
Co., 16 A.2d 884, 179 Md. 161. 

Mo.—^Rayburn v. Atkinson, 206 S.W. 
2d 512—^Esrner v. Bryant, 187 S.W. 
2d 202, 353 Mo. 1212—Corpus Ju^ 
ris cited in Rogers v. Gruber, 174 
S.W.2d 830, 831, 851 Mo. 1033. 

632 
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68 C.X p 1099 note 93. 

44w Neb.—Shull ▼. Goerl, 186 N.W.. 
736, 91 Neb. 516. 

46. Pa.—^Paralka v. Grummel, 127 A.^ 
619, 282 Pa. 285. 

46. Wis.—Minert ▼. Emerlck* 6 Wls.- 
356. 

47. HI.—Lancaster ▼. Roberts, 83 N- 
E. 27, 144 m. 213. 

Mo.—Corpus Juris dted in Rogers v* 
Gruber, 174 S.W.2d 830, 831, 861' 
Mo. 1033. 

48. m.—Dement v. Bonham, 26 Ill. 
158. 

49. Mo.—^Rayburn v. Atkinson, 206- 
S.W.2d 612. 

68 CX p 1099 note 99. 

60. HI.—Phelps V. Hllnols Cent R._ 
Co., 63 HI. 468. 

51. HI.-Watson ▼. White, 88 NIL 
902, 162 Ill. 864. 

68 C.X p 1099 note 4. 

62. Ala.—^Emond v. Rohlson, 104 So^. 

823, 218 Ala. 150. 

68 C.X p 1100 note 6. 
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the vendor accepts payments after the time limit,58 
or by his failure to deliver possession,®* or by 
permitting the purchaser to remain in possession 
and expend money on the property ;56 tut, unless 
there is a waiver of the time limit, specific per¬ 
formance may be denied.® * 

Options. Although time is ordinarily of the es¬ 
sence of an option, the requirement as to the time 
within which an option must be accepted may, in 
accordance with general rules, be waived,®^ as 
where the optioner by his conduct treats the option 
as subsisting after the time stipulated.®® 

h. Effect of Waiver or Extension 

with respect to the right to specific performance, on 
a waiver, or an extension for an Indefinite time, of the 
time for performance, time ceases to be essential, un¬ 
less made ao by proper notice. 

With respect to the right to specific performance, 
where the time of performance is waived or extend¬ 
ed to an indefinite time, time ceases to be essen¬ 
tial,®® unless made so by a proper notice.®® Where 
the right to claim a forfeiture because of default in 
the time of payment is waived, the condition can¬ 
not be revived so as to affect the right to specific 
performance, unless, in accordance with general 
rules, discussed in the CJ.S. title Vendor and Pur¬ 
chaser § 139, also 66 C.J. p 770 note 1-p 771 note 
4, a reasonable notice is given the purchaser.®^ 
Not only may the parties make the time of an ex¬ 
tension essential where the time of performance of 
the original contract was not of the essence, but 
an extension of the original and essential time limit 


will be considered essential where the parties ex¬ 
pressly so stipulate®® or where the extension is to 
a specified date implying that the parties intended 
that the time of the extension shall be as essential 
as it was in the original contract.®® 

§ 107. -Time of Payment 

a. In general 

b. Where time is essential 

a. In General 

Where time of performance Is not of the essence, 
specific performance will not be denied merely because 
payment of the purchase price or other sums Is not 
made at the exact time fixed in the contract. 

Where the time of performance originally is not 
made of the essence of the contract, specific per¬ 
formance will not be denied plaintiff merely be¬ 
cause the payment of the purchase price or other 
sums is not made at the exact time fixed in the 
contract.®* This is particularly true where plain¬ 
tiff invokes the aid of the court in good faith and 
with reasonable diligence,®® and where he has not 
been grossly negligent.®® 

In accordance with general rules discussed supra 
§ 105, the time of payment is ordinarily material.®^ 
and tmder such circumstances plaintiff must exer¬ 
cise reasonable diligence®® and make payment with¬ 
in a reasonable time after the time stipulated in the 
contract.®® The principle that a diligent plaintiff 
may tender performance at the hearing, considered 
supra § 105 b, and a vendor may perfect his title 


63. N.J.—^Baerenklau v. Peerless 
Realty Co., 83 A. 875, 80 N.J.Bg. 26. 

58 C.J. p 1100 note 6. 

64. Tex.—Occidental liife Ins. Co. v. 
Montgomery, Civ.App., 226 S.Vr. 
750. 

55. U.S.—^Monnd Mines Co. v. Haw¬ 
thorne, Colo., 173 F. 882, 97 aC.A. 
394. 

Ark.—Sorrels v. Marble, 218 S.W. 671, 
142 Ark. 800. 

56. Pa.—^Mansfield ▼. Redding, 112 
A. 437, 269 Pa. 857. 

58 C.J. p 1100 note 10. 

67. Mo.—Chapman v. Breeze, 198 S. 
W.2d 717, 835 Mo. 878—Bammert 
V. KenefldE, 261 SwW. 78. 

58 C.J. p 1100 note 18. 

58. N.J.—^Keyport Brick, etc., Mfg. 
Co. V. LiorlUard, Ch., 19 A. 881, af¬ 
firmed 22 A. 203, 48 N.J.B< 1 . 295. 

58 C.J. p 1100 note 14. 

68. N.J.—^Bommelyn v. Moss, 197 A. 
6, 128 N.J.Bq. 286. 

Pa.—^In re Moore's Bstate^ 8 Pa.I>l8t. 
84, 22 Pa.Co. 266. 

60. N.J.—Bommelyn v. Moss, 197 A. 
6, 128 N.JJSkh 288. 


Pa.—^In re Moore's Instate, 8 Pa.Dist. 
84, 22 Pa.Co. 266. 

61. N.J.—^Bommelyn v. Moss, 197 A. 
6, 128 N.J.E!<1. 236. 

58 C.J. p 1100 note 19. 

62. CaL—^Bennett v. Bjrde, 28 P. 104, 
92 Cal 131. 

63. Idaho.—^Machold v. Faman, 94 
P. 170, 14 Idaho 258. 

58 C.J. p 1100 note 28. 

64. Arlz.—Kresse v. Ryerson, 169 P. 
2d 850, 64 Ariz. 291. 

La.—^Bandel v. Sabine Lumber Co., 

193 So. 859, 194 La. 31—^Bonfield v. 
Tlchenor, App., 189 So. 685. 

Md.—Fox Grando, 69 A.2d 795— 

Trotter v. Lewis, 4'5 A.2d 829, 185 
Md. 528—Soehnleln v. Pumphrey, 
87 A.2d 848, 188 Md. 384—DeMar v. 
Crosco Building Co., 16 A.2d 884, 
179 Md. 161. 

Minn.—Porten v. Peterson, 166 N.W. 

188, 189 Minn. 152. 

Miss.—^Baker t. BArdy, 11 So.2d 808, 

194 Miss. 662. 

Mo.—Parkhurst t. Lebanon Pub. Go., 
204 aw.2d 241, 866 Mo. 984. 

N.J.—Wolpert r. Palisade Gardens, 
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16 A.2d 752, 128 N.J.Eq. 182. 

N.T.—Falman v. Gordon. 65 N.T.S.2d 
608, 271 APP.D1V. 848. 

Okl.—MoflTett V. City Realty Co., 186 
P.2d 947, 199 OkL 389. 

Pa.— Li. C. S. Colliery, Inc. v. Globe 
Coal Co., 84 A.2d 776, 369 Pa. 1. 

Va.—^Boatright v. Peaks, 67 S.E.2d 
895, 190 Va. 768. 

Wash.—^Bryant v. Stableln, 184 P.2d 
46, 28 Wash.2d 739. 

58 C.J. p 1101 note 80. 

65. Md.—Soehnleln v. Pumphrey, 87 
A.2d 843, 188 Md. 884. 
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pra. 

67. N.J.—Pox V. Frldrlch, 126 A. 586, 
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69w U.S.—Goudeau v. Daigle, CLCJL 
La., 124 F.2d 666, certiorari denied 
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before the decree, discussed infra § 109, has been 
held applicable to payment by a purchaser ;70 but, 
where a purchaser refuses to pay the sum asked, a 
tender of the amount after a finding against him 
has been held to be too lateJi 

Equity will not relieve a purchaser from pay¬ 
ment on the date specified where there is no rea¬ 
sonable excuse for nonperformance at the contract 
time.'^2 Where the purchaser defaults in pa 3 mient 
of installments, but payment is made within the stat¬ 
utory period after notice of forfeiture's or within 
the period of grace provided by the contract,^^ the 
vendor is not entitled to a forfeiture of the contract 
so as to preclude relief by specific performance^ 

No time fixed in contract If no time of payment 
is specified in the contract, in accordance with gen¬ 
eral rules, discussed supra § 105 a, the purchase is 
to be completed within a reasonable timers 

b. Where Time Is Essential 

Whera time of payment la essential, a default In 
the time of the payment of the purchase price, or other 
sums, on the exact date stipulated in the contract will- 
ordinarily bar the plaintiff from relief by specific per¬ 
formance. 

If the time of pa 3 mient is of the essence of the 
contract, default in the pa 3 unent of the purchase 
price or other sums on the exact date stipulated in 
the contract ordinarily will bar plaintiff from relief 
by specific performance,^® notwithstanding the pur¬ 
chaser might have thought that the vendor would 
be unable to convey within the time stipulatedJ^ 
It has been held, however, that a slight delay in 


payment will not preclude a grant of specific per¬ 
formance to the purchaser where such delay is not 
deliberate^S or flagrant,^® and there are no over¬ 
riding equities.®® The rule that time may be made 
of the essence of the contract has application, not 
only where a single payment in full is provided by 
the contract, but also where payment is by install¬ 
ments, and the time of pa 3 rment may be essential 
as to each and every successive installment.®^ 
Where the time of payment of each installment is 
essential, they must be tendered at the exact times 
specified in the contract.®® 

Options. If, by the terms of an option, pa 3 anent 
of the whole or part of the consideration is in¬ 
tended to constitute the act of acceptance, not only 
is it essential that the consideration for the result¬ 
ing contract be paid or tendered, so as to vest the 
equitable estate in the purchaser, but the time of 
such payment or tender is essential, and, in accord¬ 
ance with general rules, discussed supra § 106 c, 
payment must be made within the time stipulated 
in the option or within valid extensions thereof.®®" 

§ 108. -Furnishing Abstract of Title 

Whero the time fer furnishing an abstract of tltl» 
la essential, In order to be entitled to specific perform¬ 
ance, the vendor mus^ furnish the abstract within th» 
time prescribed. 

Where the payment of the purchase price is 
conditional on the vendor’s furnishing , an abstract 
showing title, and the time for furnishing such- 
abstract is essential, as a general rule, in order to 
be entitled to specific performance, the vendor 


7a NJ".—^Texas Co. v. Adams, 141 A. 
762. 

68 C.J. p 1102 note 38. 
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Md. 528. 
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353 Mo. 1212. 

Neb.—Johnson v. Norton, 42 N.W.2d 
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2d 227. 
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183 Okl. 398. 

Pa.—^Relnhard v. Lehnert, Com.Pl., 
22 Lehigh Co.L.J. 552, 62 York Leg. 
Bee. 99—Ramsey v. DeECaven, Com. 
PL, 65 Montg.Co. 71, 63 York Leg. 
Rec. 177. 

Wis.—^Neumann v. Gorak, 11 N.W.2d 
165, 243 Wls. 603. 

58 C.J. p 1102 note 50. 

Excuses for defaults with respect to 
time of payment see supra § 106 e. 
No affirmative act by vendor required 
On purchaser's failure to make 
payment of purchase price within the 
ess^tlal time, no affirmative act on 
the part of the vendor was necessary 
to terminate purchaser's right of en¬ 
forcement by suit for specific per-- 
formance.—^Pltt v. Mfallaheu, 192 P. 
2d 24, 85 CalApp.2d 77. ^ ' -j 

634 


77. Mo.—Kyner v. Bryant, 187 S.W. 
2d 202, 353 Mo. 1212. 

78. N.J.—Labash v. Mancinl, 81 A.2d 
404. 14 N.J.Super. 116. 

79. N.J.—Labash v. Manclni, supra» 

80. N.J.— Labash v. Manclni, supra. 
Purchasers appearing thirty 

utes late at the place designated were 
held to be entitled to specific per¬ 
formance.—'Labash V. Manclni, supra. 
81- Pla—^Asia V. Hlser, 20 So. 796.. 
38 Pla. 71. 

82. W.Va—Thompson v. Robinson,. 
64 S.B. 718, 65 W.Va. 606, 17 Ann. 
Cas. 1109. 

68 C.J. p 1103 note 68. 

83. N.J.—Winans v. Asbury Park 
Nat Bank & Trust Co., 81 A.2d 33. 
18 N.J.Super. 677. 

Pa.—GaJatl v. Potami, Com.Pl., 60 
DaupbuCo. 181. 

N.T.—Yager y. Dill, 71 N.Y.S.2d 864, 
affirmed 74 N.Y,S.2d 911, 272 App. 
Dlvi 1040. 

N.C.—Johnson v. Noles, 81 S.E.2d 637, 
224 N.C. 642. 

58'C.j. p 1103 note p6. 
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must have the abstract prepared and delivered at the 
time stipulated.84 If time is not essential, the ab¬ 
stract must be ready within a reasonable time after 
the date stipulated.85 

§ 109. -Time of Acquiring or Perfecting 

Title 

a. In general 

b. Where time is not of essence 
a. In General 

A vendor, In order to be entitled to enforce specific 
performance of a contract, need not have had title or 
the right to acquire title to the property at the time 
he entered Into the contract, and It Is sufficient If he is 
able to convey good title at the time the contract Is to 
be performed. 

In order that a vendor may be entitled to enforce 
specific performance of a contract it is not essential 
that when he made the contract he should have had 
such title as he obligated himself to convey or such 
means and right to acquire it as would have en¬ 
abled him to fulfill it on his part.86 While accord¬ 
ing to some decisions equity will not enforce the 
contract if, at the time it is made, the vendor has 
no interest whatsoever in the property to be con¬ 
veyed but has merely entered into the agreement 
as a speculation,87 ordinarily it is suflScient if he 
is able to convey the properly when, by the terms 
of the contract or the equities of the case, he is 
required to do so in order to entitle him to the con- 

sideration.88 

Although the vendor at the time of the execution 
of the contract does not have the title he contracts 
to convey, where the contract is not speculative, 
ordinarily it is sufficient if he is able to convey 
a good title at the time the contract is to be 


performed,88 especially where the purchaser knew 
at the time the contract was made that the vendor 
did not have the title he contracted to convey.®® 
It is enough if, at the time of the contract, he had 
an equitable title, with the right to call for a 
conveyance, and acquires the title contracted for by 
the vendee before the time for performance.8^ 

If the time of performance is made of the essence 
of the contract a vendor must, ordinarily, be ready 
to convey such title as the vendee contracted for 
at the exact time stipulated for performance.®^ 

b. Where Time Is Not of Essence 

(1) In general 

(2) Rescission by purchaser 

(3) Perfection of title pending suit or 

before trial or decree 

(1) In General 

With respect to his right to specific performance, 
where time Is not of the essence the vendor is ordinarily 
entitled to a reasonable time and opportunity to ob¬ 
tain the title he contracted to convey. 

If the time of performance is not regarded as 
essential, in accordance with general rules, dis¬ 
cussed supra § 105, it is not necessary that the 
vendor be m a position to convey at the time fixed 
in the contract such title as contracted for. by the 
purchaser,88 but, provided he acts in good faith 
and specific performance can be enforced without 
injustice to the vendee,®^ he is entitled, ordinarily, 
to a reasonable time and opportunity to obtain the 
title he contracted to convey,®6 especially where the 
purchaser at the time the contract was made,®® 
or before the time for closing,®7 knew of the de¬ 
fect and made no objection until suit was brought, 
or where defendant, as a party to an exchange of 


84. Iowa.—^Button Land Co. v. Noon, 
145 N.W. 67, 163 Iowa 647—LUlien- 
thal V. Bierkamp, 110 N.W. 152, 133 
Iowa 42. 

Furnlshins: abstract as condition of 
performance prerequisite to decree 
of specific performance see supra 5 
94. 

Time for fumdshinsr abstract as es¬ 
sential see the C.J.S. title Vendor 
and Purchaser 9 226, also 66 C.J. p 
963 note 52-p 964 note 60. 

85. Iow€u—Cohen Bros. Iron, etc., Co. 
V. Shackelford Brick Co., 198 N.W. 
318, 197 Iowa 674. 

58 C.J. p 1104 note 60. 

86. U.S.—Corpus Juris dted la 

Webb V. Consolidated Oil Co., C.C. 
A.Tez., 100 F.2d 865, 868. 

Fla.—Corpus Juris dted In Board of 
Public Instruction of Palm Beach 
County y. McDonald, 196 So. 859, 
862, 143 Fla. 377. 

58 C.J. p 1104 note 62. 


87. Minn.—^Townsend v. Groodfellow, 
41 N.W. 1056, 40 Minn. 312, 12 Am. 
S.R. 736, 3 L„R.A. 739. 

58 C.J. P 1104 note 63. 

88. Fla.—CorpTUB Juris dted la 
Board of Public Instruction of 
Palm Beach County y. McDonald, 
196 So. 859, 862, 143 Fla. 377. 

Mont—Calvin v. Custer County, 107 
P.2d 134, 111 Mont 162. 

58 C.J. p 1104 note 64. 

89. Fla.—^Board of Public Instruc¬ 
tion of Palm Beach County v. Mc¬ 
Donald, 196 So. 859, 143 Fla. 377. 

58 C.J. p 1104 note 65. 

90. Iowa.—Olson y. Rogness, 155 N. 
W. 301, 173 Iowa 331. 

91. N.J.—Cavanna v. Brooks, 127 A. 
247, 97 N.J.Bq. 329, 37.A.L.R. 361. 

58 C.J. p 1104 note 67. 

92. La.—Cresson v. Earhart, App., 
164 So. 152. 

58 C.J*. p 1104 note 71. 
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93. Mo.—Johnson v. Schuchardt 63 
S.W.2d 17, 333 Mo. 781. 89 A-L.R. 
914. 

Ohio.—^Metropolitan Savings & Loan 
Co. v. Porrock, App., 47 N.B.2d 638. 
58 C.J. p 1106 note 76. 

94. Neb.—Shonsey v. Clayton, 187 N. 
W. 113, 107 Neb. 695. 

95. Va.—White v. Bott 158 S.B. 880, 
158 Va. 442, modified on other 
grounds 163 S.E. 397, 158 Va. 442. 

58 C.J. p 1105 note 78. 

Ezchange of property 
Wis.—^Haumersen v. Sladky, 264 N.W. 
653, 220 Wis. 91. 

96. Ga.—Mims y. Jones, 69 S.E. 824, 
135 Ga. 541. 

58 C.J. p 1105 note 79. . 

97. N.T.—^Eppig V. Gruhn, 159 N,T.S. 
549, 94 Misc. 443. 
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property contract, arbitrarily refuses to confer 
with plaintiff as the other party, or to allow him 
a reasonable opportunity to perfect his title.® ^ 
What is a reasonable time is a question of fact®® 
This rule is equally applicable to cases where time 
was originally of the essence of the contract but 
has been waived.^ 

While specific performance may be granted if the 
vendor has a good title at the time of the trial, as 
considered infra subdivision b (3) of this section, 
equity will not extend that favor to a vendor who 
has not done all that was reasonable to make a 
good title within a reasonable time® or who is able 
but unwilling to perform at the time fixed in the 
contract® 

No time fixed in contract Where no time is 
fixed in the contract for the passage of title to the 
vendee, the vendor has a reasonable time in which 
to complete his title.^ 

(2) Rescission by Purchaser 

The vendor’s right to time In which to perfect his 
title is subject to the right of the purchaser, on learning 
that the vendor has no title, to rescind the contract 
and thus deprive the vendor of his right to specific per¬ 
formance. 

The right of the vendor to time in which to 
perfect his title is subject to the limitation that the 


purchaser, on learning of the state of the title, may, 
by exercising any right he may have to rescind the 
contract on such ground, deprive the vendor of bis 
right to specific performance.® Even though the 
vendor^s inability to g^ve clear title on the date set 
for dosing may not be such a substantial breach as 
to warrant rescission by the purchaser, the vendor 
will be denied specific performance where to grant 
it would be unconscionable.® 

(3) Perfection of Title pending Suit or be¬ 
fore Trial or Decree 

Where time Is not of the essence of the contract, It Is 
sufficient that the vendor, bringing suit within a rea¬ 
sonable time, perfects his title at the time suit Is com¬ 
menced, or at the time of the trial or hearing, or at 
the time of the decree. 

Where time is not of the essence of the contract,, 
it is sufiEicient if the vendor, bringing suit within a 
reasonable time, perfects his title pending suit,^ 
or at the time the suit is commenced,® or at the 
time of trial or hearing,® or if it is ready at the 
time of the decree.^® A vendor who knowingly 
conceals or misrepresents the state of his title has 
been denied specific performance even though, after 
suit is brought, the defects are cured if at the 
time of the hearing the purchaser objects to taking 
such title.i^ 

Continuance for perfecting title. Where time is 


98. Wis.—Haumersen v. Sladky, 264 
N.’W. 653. 220 Wis. 91. 

99. Ga.—^mlth v. David, 148 aJSL 
265, 168 Ga. 511. 

1. Neb.—Shonsey v. Clayton, 187 N. 

W. 113, 107 Neb. 695. 

8. Colo.—Wblte V. Greenamyre, 234 
iP. 164, 77 Colo. 33. 

58 C.J. p 1105 note 85. 

8. N.J.—E^obrln v. Drazii), 128 A. 

796, 97 N.J.Eq. 400. 

4. Ky.—^Tapp v. Nock, 12 aW. 718, 
89 Ey. 414, 11 KyJL. 611. 

58 aJ. p 1105 note 88. 

6. Mass.—Ridmiond r. Gray, 8 Al¬ 
len 25. 

58 aJ. p 1105 note 92. 

8. Wis.—^Droppers v. Hand, 242 N. 

W. 488, 202 Wis. 681. 

Xk> 8S of financial support by pnru 
dhaser 

Vendor's inability to give clear ti¬ 
tle on date set, resultlner In purchaser 
losing* financial support, has been 
held to require denial of specific per¬ 
formance notwithstanding rescission 
was not available to the purchaser. 
—Droppers v. Hand, supra. 

7. Ga.—Smith v. David, 148 S.1L 265, 
168 Ga. 511. 

58 CX p 1106 note 97. 

Bm Wash.—Wooding v. Grain, 88 P. 
756, 10 Wash. 85. 


Wis.—Williamson v. Neeves, 69 N.W. 
806, 94 Wis. 656. 

9. Ohio.—Metropolitan Savings & 
Loan Co. v. Parrock, App., 47 N.E. 
2d 688. 

Tex.—Corpus Jnzis dtod in Caprlto 
V. Grlsham-Hunter Corp., Giv.App., 
128 S.W.2d 149, 156, error dismiss¬ 
ed, Judgment correct. 

58 ax p 1106 note 4. 

10. Iowa.—^BV>ft V. Page, 245 N.W. 
812, 215 Iowa 387. 

Mo.—Corpus Juris oited la Johnson 
V. Schuchardt, 68 S.W.2d 17, 20, 
383 Mo. 781, 89 A.L.H. 914. 

N.J.—Lampros v. Tenore, 60 A. 2d 80, 
142 N.J.Eq. 298—Caldwell Building 
& Loan Ass'n v. Henry, 185 A. 394, 
120 N.J.Eq. 425—Rose v. Wisniew¬ 
ski, 164 A. 281, 112 N.XEq. 864— 
Joachim v. Belfus, 154 A. 580, 108 
N.J.Eq^ 199, reversed on other 
grounds 156 A. 121, 108 N.J.Ea. 
622. 

N.T.—Fleischer v. Lockwood Lumber 
Co., 16 N.r.S.2d 205, 258 App.Div. 
900. 

Ohio.—Metropolitan Savings & Loan 
Co. V. Parrock, App., 47 NJB3.2d 688. 

58 aJ. p 1106 note 5. 

BzOhaiige of property ooatraot 
Where time is not of essence of 

an exchange of property contract in¬ 
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volved in action for specific per¬ 
formance, the court may permit 
plcOntiffs to perfect their title of rec¬ 
ord at any time up to entry of final 
Judgment—^Haumersen v. Sladky, 264 
N.W. 653, 220 Wis. 91. 

Besolssioa 

(1) The text rule applies only 
where there has been no prior law¬ 
ful rescission of the contract—Cline 
V. Kurzweil, 58 A.2d 281, 141 N.J.Eq. 
508, affirmed 64 A.2d 66, 1 N.J. 407. 

(2) Rescission by purchaser as 
precluding decree for vendor gener¬ 
ally, see supra subdivision (2) of this 
section. 

Bestrlotiou to oases where time Is not 
of essenoe 

The text rule applies only where 
time Is not an essential element of 
the contract—Skeen v. Patterson, 54 
N.E. 196, 180 Ill. 289. 

Stranger to title 

The text rule Is inapplicable to 
vendor who was stranger to the ti¬ 
tle when he agreed to sell, since, hav¬ 
ing no title at that time, he cannot 
ask for specific performance.—Navd- 
lio V. Sica, 166 A, 719, 113 N.J.Eq. 
340. affirmed 171 A. 796, 115 N.J.Eq. 
571. 

11. W.Va.—Spencer v. Sandusky, 33 
S.E. 221, 46 W.Va., 682. 
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not of the essence of the contract, the vendor may 
be allowed time after bringing suit to perfect his 
title or to obtain evidence of its sufl5ciency,i2 but, 
as in the case of continuances generally, as dis¬ 
cussed in Continuances §§ 4, S, such privilege is 
not granted as a matter of course,!^ and is not to be 
granted in cases which would prejudice the rights 
of the purchaser,!^ or where the vendor fraudu¬ 
lently concealed the defect!® 

After final decree. Ordinarily in the absence of 
some special equity in favor of the vendor,!® title 
must be perfected at the time of the final decree,!^ 
and the court has no discretion to extend the time 
after the final decree.!® It has been held that when 
the vendor, by reason of the silence or conduct of 
the purchaser with respect to the title to be con¬ 
veyed during the negotiations or in the progress of 
the cause, has lost an opportunity to perfect his 
title before the decree, this opportunity still will be 
afforded to him by the allowance of a reasonable 
time after the decree if it can be done without 
hardship to the vendee.!® 

§ 110. -Delay in Performance and Waiv¬ 

er Thereof 

a. In general 


b. Mere lapse of time 

c. Prejudicial change in conditions 

d. Delay in unilateral agreements 

e. Default and tender 

f. Excuses for delay 

g. Waiver of delay 

a. In General 

Where time is not of the essence of the contract, 
an unreasonable, inexcusable, and unjustified delay in 
performance by the plaintiff may Justify a refusal of 
the relief of specific performance. 

While the stipulated time for performance may 
not be of the essence of the contract, it may be an 
element sufficiently material, under the circum¬ 
stances of a particular case, to justify a refusal of 
relief if complainant’s delay is unreasonable, inex¬ 
cusable, and unjustified.^® In order to relieve a 
party from the consequences of delay and permit 
a grant of specific performance the delay must be 
excusable, and the situation of the parties or of 
the property must remain tmehanged so that in¬ 
jury will not result.®! Although a purchaser’s delay 
in making payment must not have been willful,®^ 
the courts are not inclined to refuse specific per¬ 
formance because of delay in making payment, 
where it does not appear that such delay is inten¬ 
tional®® or for the purpose of speculation,®^ where 


ISi Ky.—Beckwltli y. Marryman, 1 
Dana 371. 

N.T.—Grillenbergrer v. Spencer, 27 N. 
Y.S. 864, 7 Misc. 601. 

13. Va,—Christian v. Cabell, 22 
Qratt. 82, 63 Va. 82. 

14. N.T.—^People y. Stock Brokers’ 
Bids. Co., 92 N.Y. 98. 

Va.—Christian y. Cabell, 22 Gratt. 82, 
63 Va. 82. 

68 C.J. p 1107 note 12. 

15. Va.—Christian y. Cabell, supra. 

16. Wls.—Haumersen y. Sladky, 264 
N.W. 653, 220 Wls. 91. 

17. N.J.—Joachim y. Belfus, 154 A. 
630, 108 N.J.EQ. 199. 

U. m.—BothweU Y. Schmidt, 94 K. 
B. 82, 248 Ill. 586. 

N.J.—Joachim v. Belfus, 154 A. 630, 
108 N.J.Eq. 199, reversed on oth¬ 
er grounds 156 A. 121, 108 N.J.Eq. 
622. 

19. N.J.—Van Hiper v. Wlckersham, 
76 A. 1020, 77 N.J.Eq. 232, 30 L..R. 
A.,N.S., 25, Ann.Cas.l912A 319. 

68 C.J. p 1107 note 14. 

30. U.S.—Goudeau y. Daigle, D.C. 
La., 37 F.Supp. 843, affirmed C.C. 
A., 124 F.2d 666, certiorari denied 
62 S.Ct 1290, 316 U.S. 695, 86 
UEd. 1766. 

CaL—^Becker y. Becker, 223 P.2d 479, 
86 Cal.2d 324. 

Ill.—Alger Y. Community Amuse¬ 


ments Corp., 50 N.R2d 594, 320 
I11A.PP. 184. 

Md.—^American Medicinal Spirits Co. 
V. Mayor and City Council of Bal¬ 
timore, 166 A. 407. 165 Md. 128. 
Neb.—Dodge v. Galusha, 89 N.W.2d 

689, 161 Neb. 763. 

N.T.—^Mongaup Valley Co. y. Nyamco 
Associates, 289 N.Y.S. 221, 247 App. 
Div. 694. 

68 C.J. p 1107 note 18. 

Effect of delay where time is of es¬ 
sence of contract see supra S 106. 

Delay of purchaser held fatal 
Ark.—Newell v. Lee, 168 S.W.2d 271, 
203 Ark. 1147. 

Cal.—Cockrill v. Boas, 2 P.2d 774, 213 
CaJ. 490—^Theln v. Silver Inv. Co., 
196 P.2d 966, 87 Cal.App.2d 808— 
Milton Kauffman, Inc., y. Smith, 

186 P.2d 11, 82 Cal.App.2d 802— 
Gifford Y. Roberts, 184 P.2d 942, 
81 Cal.App.2d 712. 

La.—^Lamar y. Young, 30 So.2d 853, 
211 La. 837. 

Md.—Doering y. Fields, 50 A.2d 653, 

187 Md. 484. 

MidhL—Rose v. Gilbert, 81 N.W.2d 

690, 320 Mich. 455. 

Neb.—^Dodge v. Galusha, 89 N.W.2d 
539, 161 Neb. 763. 

Okl.—^Parks v. Classen Co., 49 P.2d 
1101, 174 Okl. 237. 

R.I.—^Barden v. Sarkln, 68 A.2d 918, 
78 R.L 170. 

Tex.—Gamblll y. Snow, CiY.App., 189 
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I S.W.2d 83, refused for want of mer¬ 
it 

58 aj. p 1107 note 18 [a]. 

Delay of vendor held fatal 
N.J.—New York Joint Stock Land 
Bank of Rochester v. Tomarchio,. 
176 A. 133, 117 N.J.Eq. 436. 

Ohio.—^Domlgan v. Domigan, 189 N.B. 
860, 46 Ohio App. 542, error dis¬ 
missed 190 N.E. 894, 127 Ohio St 
695. 

Tex.—Voges v. Krezdom, CivA-pp., 
127 S.W.2d 937. 

68 C.J. p 1107 note 18 [bj. 

21. Md.—Coster v. Arrow Bldg. & 
Loan Ass’n of Baltimore City, 41 A. 
2d 83, 184 Md. 842—Soehnlein v. 
Pumphrey, 87 A.2d 843, 183 Md. 
334. 

N.Y.—^Mongaup Valley Co. v. Nyamco- 
Associates, 289 N.Y.S. 221, 247 App. 
Div. 694. 

58 C.J. p 1107 note 19. 

22. Md.—Coster v. Arrow Bldg. 8b 
Loan Ass’n of Baltimore City, 41 
A.2d 83, 184 Md. 342—Soehnleln v. 
Pumphrey, 87 A.2d 843, 183 Md. 
384. 

23. Aiiz.—^Kresse v. Ryerson, 169 P. 
2d 850, 64 Ariz. 291. 

Mo.—^Parkhurst v. Lebanon Pub. Co., 
204 S.W.2d 241, 356 Mo. 934. 

24. Ariz.—Kresse v. Ryerson, 169 P. 
2d 850, 64 Ariz. 291. 

V€U—^Boatright v. Peaks, 67 SJBL2d 
895, 190 Va. 768. 
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the delay is caused by illness,where no prejudice 
results to the vendor by the delay,or where the 
purchaser agrees to accept something less than that 
for which he bargained.27 Delay in pa 5 rment may 
be compensated by the pa 3 anent of interest's 

In addition to the denial of relief in suits to en¬ 
force real estate contracts, relief has been denied 
because of delay in the case of other contracts, such 
as agreements to assign a judgment's or patent 
right,so to sell stock,to sell inventions,ss to or¬ 
ganize a corporation,ss to renew a leaseS^ or 
notes,S5 to cancel a note,ss to execute a mortgage,S7 
to erect a bridge across granted premises,S8 to erect 
a railroad station on complainant’s land,S9 to sell 
slaves,^® to sell rice,^! to deliver a contract of in¬ 
surance,^2 to permit the use of a ditch,43 to keep 
open a lane,^^ to accumulate a fund to be paid in 
lieu of dower,^5 ^nd in the case of awards.^® 

No time fixed for performance. Where no time 
of performance is fixed by the contract, and where 
plaintiff delays performance an unreasonable time 
he may be denied relief. 47 

Acts showing purpose not to perform. A long 
delay by the purchaser, accompanied by acts in¬ 


consistent with a purpose of performing the con¬ 
tract, will, if not waived by the vendor, preclude 
specific performance.43 So a purchaser who per¬ 
mits a considerable time to pass without taking 
steps to enforce the contract,^® or who leads the 
vendor to believe that he has abandoned the con- 
tract,50 may not be entitled to its specific per¬ 
formance, particularly where the property has in¬ 
creased in value during the interval of delay.^i 
Any unexplained delay or acquiescence for an un¬ 
reasonable length of time is evidence of an aban¬ 
donment of the contract by plaintiff.62 

Delay after notice to complete. Although a no¬ 
tice given to the party in default to complete his 
performance within a specified time may be in¬ 
effectual for its purpose because prescribing an un¬ 
reasonably brief time, it may impose on the party 
receiving it the duty of acting with a greater de¬ 
gree of promptness.53 

Purchaser or lessee in possession. When the pur¬ 
chaser or lessee takes or retains possession tmder 
the contract, his possession amounts to a continued 
assertion of his claim, and is inconsistent with 


25. Okl.—^Moffett V. City Realty Co., 
186 P.2d 947, 199 Okl. 389. 

Va.—^Boatright v. Peaks, 67 S.E.2d 
896, 190 Ta. 768. 

2a Mo.—^Parkhurst v. Lebanon Pnb. 

Oo., 204 S.W.2d 241, 366 Mo. 934. 
Okl.—Molfett V. City Realty Co., 185 
P.2d 947, 199 Okl. 389. 

27. Ariz.—^Eresse v. Ryerson, 169 
P.2d 860, 64 Arlz. 291. 

doodad title 

Purchasers' delay in making month¬ 
ly payments pursuant to executory 
contract for sale of land did not pre¬ 
clude them from demanding specific 
performance where they agreed to 
accept title subject to an outstanding 
interest, if any, on vendor being un¬ 
able to dear cloud on title, although 
contract called for vendor convey¬ 
ing merchantable title.—Kresse v. 
Ryerson, supra. 

28. Md.—Fox V. Grando, 69 A.2d 796 
—^Trotter v. Lewis, 46 A.2d 329, 
186 Md. 528—Soehnlein v. Pum- 
phrey, 37 A.2d 843, 183 Md. 334. 

Neb.—^Klapka v. Shrauger, 281 N.W. 

612, 136 Neb. 354. 

58 a J. p 1102 note 36. 

29. Pa—Clark v. Edwards, 68 Pa 
Super. 456. 

58 aj. p 1107 note 20. 

80. IT.S.—^New York Paper Bag 
Mach. Co. V. Union Paper Bag 
Mach. Co., aCjPa, 32 P. 783. 

68 C.J. p 1107 note 21. 

81. Mo.—Suhre v. Busch, 120 S.W 2d 
47, 343 Mo. 170. 


N.J.—Winans v. Asbury Park Nat. 
Bank & Trust Co., 81 A.2d S3, 13 
N.J.Super. 677. 

Wis.—^McDonald v. Van Etta 228 N. 

W. 478, 201 Wis. 77. 

68 C.J. p 1107 note 22. 

32. U.S.—U. S. Colloid MiU Corpo¬ 
ration V. Myers, D.C.N.Y.. 6 F.Supp. 
283. 

33. Belay of one year 

ni.—Hemreich v. Lidberg, 106 HI. 
App. 496. 

34. Belay of twelve years 

Md.—^Myers v. Silljacks, 58 Md. 319. 
36. m.—Cohn V. Mitchell, 8 N.B. 
420, 116 lU. 124. 

36. Mo.—Wendover v. Baker, 26 S. 
W. 918, 121 Mo. 273. 

37. Md.—Nelson v. Hagerstown 

I Bank, 27 Md. 61. 

68 C.J. p 1107 note 27. 

38. Belay of twenty years 

Mass.—Williams v. Hart, 116 Mass. 
613. 

39. Belay of slzteen years 

U.S.—Thurmond v, Chesapeake, etc., 
R. Co., W.Va., 140 F. 697, 72 C.aA. 
191. 

40. Bday of nine years 

N.C.—Strickland v. FOwler, 21 N.C. 
629. 

41. La.—^Louisiana State Rice Mill¬ 
ing Co. V. Lawrence, App., 166 So. 
494. 

42. U.S.—Markey v. Mutual Ben. L. 
Ins. Co., C.C.Mass., 16 r.Cas.No. 
9,091. 


43- Wis.—Thoemke v. Fiedler, 64 N. 
W. 1030, 91 Wis. 386. 

44. Belay of twenty years 

Va.—McCue v. Ralston, 9 Gratt 430, 
60 Va. 480. 

45. Belay of fifteen years 

Mass.—Sulllngs v. Sulllngs, 9 Allen 
234. 

46. U.S.—Chicago, etc., R. Co. v. 
Stewart, C.C.Minn., 19 F. 6—McNeil 
v. Magee, C.CJdass., 16 F.Cas.No. 
8,916, 6 Mason 244. 

47. U.S.—Texas Co. v. Herring, aC. 

A. Okl., 19 F.2d 66. 

68 C.J. p 1108 note 37. 

Right to perform within reasonable 
time see supra $ 106. 

48. N.G—Ritter v. Chandler, 200 S. 

B. 398, 214 N.C. 703—May v. Getty, 
63 S.E. 75. 140 N.a 310—Holden 
V. Purifoy, 12 S.K 848, 108 N.C. 163. 

49. Colo.—^De Feo v. Smith. 203 P. 
2d 486, 119 Colo. 296. 

60. Ariz.—Glad Tidings Church of 
America v. Hinkley, 226 P.2d 1016, 
71 Ariz. 306. 

61, Ariz.—Glad Tidings Church of 
America v. Bfinkley, supra. 

Colo.—De Feo v. Smith, 203 P.2d 486, 
119 Colo. 296. 

52. Ardz.—Glad Tidings Church of 
America v. Hinkley, 226 P.2d 1016, 
71 Ariz. 806. 

68 C.J. p 1108 note 38. 
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15 So. 756, 34 Fla. 268, 43 Am.S.R. 
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any inference of abandonment.®^ Possession of 
the purchaser has in some cases been held suffi¬ 
cient®® and in others insufficient®® to warrant speci¬ 
fic performance notwithstanding a delay. Valuable 
improvements made on the land by the purchaser in 
possession strengthen the presumption against aban¬ 
donment of his claim.®7 

b. Mere Lapse of Time 

Where time tor performance Is not essential mere 
lapse of time does not necessarily bar the plaintiff from 
relief. 

Where time for performance is not essential the 
mere lapse of time does not necessarily bar plain¬ 
tiff from relief.®® No rule with respect to the length 
of the delay which will be fatal to relief can be laid 
down, but each case must depend on its peculiar 
circumstances.®® Except as the lapse of time may 
be important in connection with the statute of lim¬ 
itations in bringing suit, a delay will not deprive 
plaintiff of relief if he has never abandoned the con¬ 
tract, and defendant has suffered nothing from the 
delay for which he cannot be compensated in the 
decree, and there have been no intervening rights 
of third persons.®® 

c. Prejudicial Change in Conditions 

The plaintiff’s delay In performance may make epe- 
clfle performance of the contract Inequitable where the 
situation of the parties or the property during the de¬ 
lay has changed. 
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Although plaintifFs delay has not persisted so 
long as to amount to an abandonment of the con¬ 
tract, specific enforcement of the contract may be 
inequitable where the situation of the parties or 
the property during the delay has changed. ®i Ac¬ 
cordingly, the delay is frequently fatal where the 
circumstances have so changed that the purpose of 
the other party in entering into the contract is de¬ 
feated,®® as where the vendor delays in completing 
the contract and the property was desired by the 
purchaser for immediate use.®® The fact that dur¬ 
ing plaintiff’s delay defendant’s evidence has been 
lost, or has become obscure or uncertain by lapse 
of time, thus putting him at a disadvantage in pre¬ 
senting his defense, is a circumstance of great 
weight against plaintiff.®^ 

Expenditures by vendor or his grantee. The fact 
that the vendor incurs large expense in connection 
with the property or makes extensive improvements 
thereon in reliance on the purchaser’s supposed 
abandonment of the contract is entitled to great 
weight in connection with the purchaser’s delay,®® 
and the same rule will be followed with respect to 
improvements put on the premises by a third person 
to whom the vendor has made conveyance after the 
contract®® The mere fact, however, that the v^- 
dor has expended money in improvements may not 
bar the purchaser because of unreasonable delay 
in the absence of any fraudulent or oppressive act 
on his part®7 
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Delay in exercising option 

The delay of a purchaser, as lessee, 
in not exercising an option to pur¬ 
chase until a short time prior to the 
expiration of the term of the lease 
and after the' lessors had spent aji 
additional sum in improving the prop¬ 
erty did not bar specific performance 
of the contract to purchase in the ab¬ 
sence of any fraudxilent or oppressive 
act by such lessee.—^Rice v. Sinclair 
Refining Co., supra. 
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Rights or interests of third persons. The inter¬ 
vening rights and equities of third persons are to 
be considered when plaintiff’s conduct is such that 
it might reasonably be supposed that he has aban¬ 
doned the contract, even though those rights are not 
such as to give rise to the defense of bona fide pur¬ 
chase for value.®* 

Change in value. In the absence of circumstances 
indicating that the purchaser’s delay was in bad 
faith for the purpose of speculating on the rise in 
value, the mere fact that the value has increased 
since the contract was executed will not warrant the 
court in den 3 ring relief.®® A purchaser may not, 
however, withhold performance in order to specu¬ 
late on an increase in value,and specific enforce¬ 
ment of a contract may be considered inequitable 
where the property has largely increased in value 
during the purchaser’s delay.^l 

A delay of the vendor accompanied by a decrease 
in value does not necessarily preclude relief where 
the delay is not in bad faith,?* or where he is not 


responsible for the delay.?* However, a decrease 
in value accompanying the vendor’s delay is a cir¬ 
cumstance which may warrant a denial of relief 
to the vendor where the delay was speculative and 
not in good faith,?^ particularly where the delay is 
unreasonable and accompanied by a great or ma¬ 
terial decrease in value.?® 

Where the price is payable in a currency which 
is rapidly depreciating, a comparatively slight delay 
in payment beyond the time stipulated has been 
held fatal to the purchaser.?® 

d. Delay in Unilateral Agreements 

Delay of the plaintiff, particularly where he Is the 
party not bound, In a unilateral agreement may defeat 
his right to specific performance. 

Since, time ordinarily is considered essential in 
the performance of unilateral agreements, or where 
the remedies are not mutual, as discussed supra § 
106 c, the party not bound is held to the exercise 
of extreme diligence and delay is regarded with 
special strictness.?? Accordingly, a person’s un- 
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reasonable delay in exercising an option to pur¬ 
chased^ or rentd® property will defeat his right 
to specific performance, particularly where there 
has been an increase in the value of the properiy.^o 

e. Default and Tender 

Where the time for performance has passed with- 
out either party having tendered or demanded perform¬ 
ance neither party, according to some authority, is in 
default and the contract remains in force and subject 
to specific performance until barred by the statute cf 
limitations, or until rratlce to perform, or until a change 
in the situation of the parties would render specific per¬ 
formance inequitable. 

Although the rule has been held to be other¬ 
wise where time is essential,where time is not 
essential and the tender of the deed and payment 
were to be concurrent acts, and neither party has 
tendered performance and demanded performance 
by the other, neither party, according to some au¬ 
thority, is considered to be in default, and the con¬ 
tract remains in force and subject to specific per¬ 
formance until barred by the statute of limita¬ 
tions,or until notice is g^ven requiring per¬ 
formance within a reasonable time, or until the 
situation of the parties is so greatly changed that 
specific performance would be inequitable.*® Ac¬ 
cording to other authority, where the time fixed 
for performance has passed without either party 
offering to perform, both parties arc equally in 
default,*^ and one of them must relieve himself of 
the default by performance or an offer to perform 
and then he may require the other party to do so 
within a reasonable time.*® It has also been held 
that, notwithstanding time is of the essence, where 


both parties to a contract for the sale of real prop¬ 
erty are in default and the time for performance 
has passed neither party can terminate the contract 
suddenly without giving the other party an op¬ 
portunity to perform,*® and until such time as the 
vendor tenders performance the purchaser is not 
by virtue of his default to be precluded from specific 
performance.*^ 

Under a contract for the purchase of real prop¬ 
erty by joint purchasers giving the nondefaulting 
purchaser an option to purchase the share of the de¬ 
faulting one within a specified time from the date 
of default, the nondefaulting purchaser who sues 
for specific performance of such option provision, 
is, with respect to performance, entitled to a rea¬ 
sonable time from the time that a court determines 
there has been a default,** since only after such 
determination is it certain that the option contract 
has come into existence.** 

f. Excuses for D^y 

with respect to the right to relief by specific per¬ 
formance, the plalntiff^s delay in performance may be 
excused when caused by the defendant. 

With respect to the right to specific perform¬ 
ance, plaintiff’s delay is unimportant when it is 
excused.*® A delay by plaintiff in completing the 
contract is usually excused when it is caused by 
defendant*^ or by the intervention of a third per¬ 
son preventing plaintiffs performance.** In order 
to avail himself of plaintiffs delay, defendant must 
have been ready and willing to perform all the 
terms of the contract on his part** Defendant 
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cannot set up liis own delay^^ or delay in which 
he has acquiesced.® ^ A delay is not excused by 
defendant’s failure to comply with plaintiffs un¬ 
warranted demands.®® 

Delay caused by defective title. Except where 
the objection to the vendor’s title is frivolous or 
urged in bad faith,®^ or the purchaser agrees to 
take such title as the vendor has,®® a reasonable 
objection to the vendor’s title is a good excuse for 
the purchaser’s delay.®® 

g. Waiver of Delay 

The plaintiff's delay in performance may be waived 
by the defendant’s acquiescence therein or by acts rec¬ 
ognizing the contract as still subsisting. 

Plaintiffs delay may be waived by defendant’s 
acquiescence therein,^ as by acts recognizing the 
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contract as still subsisting.® Where a purchaser 
at the time the ccmtract is made has knowledge 
of the circumstances which cause the delay, he can¬ 
not defeat the vendor’s suit because of the antici¬ 
pated delay.® 

§ 111. Sufficiency of Performance 

In order to warrant specific enforcement of the con¬ 
tract, performance by the plaintiff must be In accord¬ 
ance with its terms. 

In order to entitle one to specific performance of 
a contract performance by him must be made in 
accordance with its terms.^ There must be a ful¬ 
fillment, or an offer to fulfill, all the terms and con¬ 
ditions of the contract,® or, as otherwise stated, 
there must be full performance,® a full compliance 
with the contract,7 and the compliance must be 
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EI.2d 100, 199 Ga. 280—^Lee v. Lee, 
13 S.B.2d 774, 191 Ga. 728. 

La.—^Lamar v. Young, 30 So.2d 858, 
211 La. 837. 

Masa—^Klng v. Boston Port Develop- 

> ment Co., 195 N.E. 103, 290 Mass. 
263 

Mina—Frlede v. Pool, 14 N.'W.2d 464, 
217 Mlnp. 332. 


Mo.—Drake v. Hicks, 249 S.W.2d 368. 
Okl.—^Powell V. Moore, 231 P.2d 695, 
204 Okl. 505. 

Or.—^Aspinwall v. Ryan, 226 P.2d 
814, 190 Or. 630—Tlggelbeck v. 
Russell, 213 P.2d 156, 187 Or. 554 
—^Lewis V. Shook, 201 P.2d 908, 185 
Or. 67. 

Pa—^DelVitto v. Schiavo, COm.Pl., 28 
WestKJ. 167. 

R. L—Gilman v. Murphy, 21 A2d 272, 
67 R.L 149. 

S. D.—^Boekelheide v. Snyder, 26 N.W. 
2d 74, 71 S.D. 470. 

Tex.—^Lledeker v. Grossman, 206 S. 
W.2d 232,. 146 Tex. 808—Bell v. 
Rudd, 191 S.W.2d 841, 144 Tex. 491 
—Continental Royalty Co. v. Mar¬ 
shall, Civ.App., 239 S.W.2d 837. 
Wash.—Cascade Timber Co. v. North¬ 
ern Pac. By. Co., 184 P.2d 90, 28 
Wash.2d 684. 

58 CJ. p 1112 note 86. 

5. Cal.—Schmidt y. Callero, 218 P.2d 
80, 97 Cal.App.2d 682—Ward v. 
Downey, 213 P.2d 523, 95 Cal.App. 
2d 680—Pitt V. Mallalieu, 192 P.2d 
24, 85 Cal.App.2d 77. 

Mass.—(King v. Boston Port Develop¬ 
ment Co., 195 N.B. 103, 290 Masa 
263. 

Tex.—BeU y. Rudd, 191 S.W.2d 841, 
144 Tex. 491—Continental Royalty 
Co. y. Marshall, CivApp., 289 S.W. 
2d 837. 

Strict purformaiLoe of all terms and 
conditions has been required.—Losey 
V. 0*Halr, 88 P.2d 498, 160 Or. 63. 

. ' ‘ .. 

6. Md.—Suburban Garden Farm 

Homes Corp. y. Adams, 188 A 808, 
171 Md. 212. , 

Pa.—^Reilly y. City Deposit Bank & 
Trust Co., 179 A 886, 118 Pa.Super. 
222, reversed on other grounds 186 
A 620, 8.22iaPsL 677. . 

7. Ala.—Coral Gables yi, Patterson, 
166 So. 40, iZl Aa. 6491.. 
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fair and exact.® In determining whether plaintiff 
has tendered performance of the contract it is 
necessary to examine and construe the terms of the 
contract as well as the acts done in performance 
thereof.® In order to support a decree for the 
specific performance of an oral agreement it is 
necessary that there be performance to such an 
extent as to render it inequitable to deny relief.^® 
Defendant’s failure to perform in advance of the 
time required for performance under the contract 
does not excuse plaintiff’s failure to perform his 
part of the contractil 

Where the contract is executory on both sides 
the court may grant specific performance if it is 
satisfied that the person seeking relief will con¬ 
tinue to perform.l® Plaintiff’s failure to perform 
a duty which rests on defendant does not preclude 
plaintiff from obtaining specific performance.^® 
Failure to perform the contract with respect to 
matters which are merely incidental to its tngin 
purpose, rather than to its essence,!^ or with re¬ 
spect to a separate agreement entered into by an 
agent of plaintiff without his authority,or with 
respect to provisions which arc for the benefit 


§§ 111-112 

of the person seeking specific performance^® will 
not render the performance insuflSdent. Plaintiff’s 
unjustified demand in one minor respect will not 
render his performance in other respects so in¬ 
sufficient as to require denial of specific perform- 

ance.i7 

§ 112, -Substantial Performance 

a. In general 

b. Title or estate of vendor 
a. In General 

Substantial perfopmance of the contract by the plain- 
tiff Is usually sufficient to Justify specific performance. 

While at law strict performance in accordance 
with the contract is ordinarily necessary, as dis¬ 
cussed in Contracts § 508, ordinarily in equity, at 
least in the absence of express stipulations making 
strict compliance with the contract essential,!® some 
variation from the strict performance of a contract 
at times may be ignored,!® so that the contract is 
sufficiently performed where the pariy seeking to 
enforce it has in good faith reasonably complied 
with all matters of substance within the require¬ 
ments of the contract®® The principle on which 
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& U.S.—General Am. Life Ins. Co. 
V. 'Natchitoches Oil MIU. COAuLa., 
160 F.2d 140. 

9. Neb.—Lang v. Todd, 28 N.W.2d 
484, 148 Neb. 726. 

68 ax p 1113 note 88. 

Behavior of adopted child 
Tenn.—Adcock v. Simon, 2 TennApp. 
617. 

68 C.X p 1113 note 88 CbJ. 
la Or.—^Roadman v. Harding, 126 P. 
993, 68 Or. 122. 

IL Or.—^Thorp v. Rutherford, 48 P. 

2d 907. 160 Or. 157. 

Abstract 

Under contract obligating vendor 
to give good deed and abstract show¬ 
ing marketable title, and obligating 
purchaser to pay one half of cost of 
abstract exceeding a stated sum, 
purchaser failing to pay such cost 
in advance of the time reotulred did 
not waive the necessity for vendor's 
duty to tender abstract.—Thorp v- 
Rutherford, supra. 

18. Mich.—Plastray Corp. v. Cole, 
87 N.W.2d 162, 824 Mich. 483, 8 
A.L.R.2d 1199. 

13. N.T.—Parsons v. Llpe, 286 N.T. 
S. 60, 168 Mlsc. 82, affirmed Par¬ 
sons V. First Trust & Deposit Co., 
277 N.T.S. 426, 243 App.Div. 681, 
and 277 N.T.S. 428, 248 App.Div. 
681, affirmed 200 N.EL 81, 269 N.T. 
620. 

Payment of stock transfer tax 
Where duty to pay tax on transfer 
of stock rests on seller, failure to 


perform such duty does not preclude 
buyer from specific performance.— 
Parsons v. Llpe, 286 N.T.S. 60, 168 
Mlsc. 82, affirmed Parsons v. First 
Trust & Deposit Co., 277 N.T.S. 426, 
243 App.Dlv. 681, and 277 N.T.S. 428, 
243 App.Dlv. 681, affirmed 200 N.H. 
31, 269 N.T. 680. 

14. Ala—^Pierce v. Watson, 39 So.2d 
220, 262 Ala 16. 

Bond and mortgage 

(1) Failure of purcfiiaser of realty 
to obtain mortgage loan from certain 
company in accordance with terms of 
contract would not defeat his right 
to specific perfomumce where meth¬ 
od of financing appeared to have been 
Incidental and not of essence of con¬ 
tract to convey.—Pierce v. Watson, 
supra 

(2) On execution of contract for 
sale of realty to husband and wife, 
wife who became entitled to the 
rights of husband after his death 
was also entitled to specific perform¬ 
ance notwithstanding she could not 
deliver purchase bond and mortgage 
of both spouses to vendor as contem¬ 
plated by contract.—Siesel v. Mande- 
vllle, 56 A.2d 167, 140 N.XEqu 490. 

15. Miss.—^Pan Am. Petroleum Corp. 
V. Bardwell, 33 So.2d 461, 203 Miss. 
833. 

16. Ga.—^Thomas v. Eason, 69 S.E.2d 
729, 208 Ga. 822. 

17. N.T.—Schnlpper v. Westgate 
Bldg. Corp., 108 N.T.S.2d 676. 
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18. Tex.—Lledeker v. Grossman, 206 
aw.2d 282, 146 Tex. 308. 

19i N.T.—Saperstein v. Mechanics*, 
etc., Sav. Bank, 126 N.E. 708, 228 
N.T. 257. 

20. C&l.—Lifton V. Harshman, 182 
P.2d 222, 80 CalApp.2d 422. 

Cra.—Christopher v. Whitmire, 84 
S.E.2d 100, 199 Ga. 280—^Lee .v. Lee, 
18 S.B.2d 774, 191 Ga. 728—Sherllng 
V. Continental Trust Co., 166 S.E. 
660, 176 Ga. 672. 

HL—CKovacs v. Krol, 63 N.E.2d 466, 
886 IlL 698—Edmonds v. Gourley, 
199 N.B. 287, 362 HI. 147—Northern 
Hlinois Coal Corporation v. Cryder, 
197 N.B. 760, 361 HI. 274, 101 A.L.R. 
1420. 

Iowa.—^DeJong v. Huyser, 11 N.W.2d 
666, 238 Iowa 1315. 

Da.—Thompson v. Varino, 46 So.2d 
634, 216 La. 1092—Hamill v. Moore, 
193 So. 716, 194 La. 486. 

Md.—Snodgrass v. Stubbs, 64 A.2d 
338, 189 Md. 28. 

Masa—^Rigs v. Sokol, 61 N.E.2d 638, 
318 Mass. 337. 

Mich.—^Rosenthal v. Shapiro, 62 N.W. 
2d 859, 333 Mich. 302—Starr v. 
Hoick, 28 N.W.2d 289, 318 TWffib . 
462, 172 A.L.R. 413. 

Minn.—^Matheson v. Gulllckson, 24 
N.W.2d 704, 222 Minn. 369—Schultz 
.V. Union Central Life Ina Co., 271 
'N.W. 249, 199 Minn. 181. 

Mo.—State ex rel. Place v. Bland, 183 
S.W.2d 878, 853 Mo. 639—Ver Stan- 
dig V. St. Louis Union Trust Co., 
129 S.W.2d 905, 344< Mo. 880. 
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courts of equity direct specific performance of con¬ 
tracts which have not been strictly performed has 
been said to be that, conceding a breach, a court of 
equity may grant relief when such appears to be 
in accord with the intent of the parties when the 
contract was made.2i This rule is particularly true 
where it appears that the other party is satisfied 
with the performance where it appears that the 
party seeking specific performance has done or is 
willing to do all that he is required to do under 
the contract,^® or has performed as far as per¬ 
mitted by the other party,^^ and the other party to 
the contract has expressed an intention not to 
perform,25 or refuses to perform,or prevents 
performance by the party seeking specific perform- 
ance,27 Performance by plaintiff is not rendered 
insufficient by an act which he performs at the 
request of defendant^® 

Where the statute conditions relief by specific 
performance on a substantial performance by plain¬ 
tiff, plaintiff must first substantially perform all 


the conditions precedent which are required by the 
contract but, under an exception in such a stat¬ 
ute, specific performance may be compelled where 
plaintiffs failure to perform is only partial and 
either entirely immaterial or capable of being 
fully compensated.®® A contract is considered to 
be sufficiently performed within the meaning of 
such a statute where plaintiff has substantially per¬ 
formed and full performance is prevented by the 
action of the other party,and this is so notwith¬ 
standing the contract was originally not mutual and 
could not in the beginning have been specifically 
enforced by plaintiff.®® 

On allowance of charges, credits, or compensa¬ 
tion. Under some circumstances variations in per¬ 
formance by plaintiff may be adjusted, so as to- 
render his performance sufficient, by charging 
against him items of performance in which he has 
been in default,®® and crediting to him items in his 
favor,®^ but plaintiff is not to be credited with 
payments made in excess of the obligations imposed 


N.J.—^Burlew Hepps, 69 A.2d 679, 

6 K.J.Super. 16—’Lievln v. N'edel- 
man, 61 A.2d 76. 142 N.J.EIq. 769. 
N.M.—^Paulos V. JauetsLkoa, 72 P.2d 
1. 41 N.M. 634. 

N.T.—Cochran v. Taylor, 7 IN’.B.Sd 
89, 273 ISr.V. 172—Oilden v* Idoch- 
lau, 86 N.T.S.2d 163, 274 APP.Dlv. 
1089—^Murphy v. Mahoney, 63 N. 
T.S.2d 912, 187 Mlsc. 316, affirmed 

66 N.T.S.2d 664, 271 App.Div. 869, 
Ohio.—Ward v. Blckerstaff, 73 N.B.2d 

877, 79 Ohio App. 362—Heck v. 
Daley, 48 N.R2d 879. 72 Ohio App. 
307. 

Or.—Tiggelbeck v. Bussell, 213 P.2d 
166. 187 Or. 564. 

Pa..—^Marshall Const. Co. v. Forsyth, 

67 A.2d 902. 359 Pa. 8—Vlttor v. 
Szymanskl, 184 A. 27, 321 Pa. 345. 

B.I.—Gilman v. Murphy. 21 A2d 272. 
67 R.I. 149. 

S.D.—^Vaughn v. Bosencrauce. 88 N. 
W.2d 822. 

Tenn.—Gobble v. Camp. 241 S.W.2d 
542, 192 Tenn. 492. 

Tex.—Sanderson v. Sanderson, 109 
S.W.2d 744, 130 Tex. 264—Ditmar 
V. Beckham, Civ.App., 86 S.W.2d 
801, error dismissed. 

Utah.—State, by and through Public 
Welfare Commission v. Bonnett, 
201 P.2d 939. 114 Utah 646. 

Va.—Shirley v. Van Every, 167 S.E. 
845, 159 Va. 762. 

Wash.—Bayley v. Lewis, 236 P.2d 
360, 39 Wash.2d 464—Ellis v. Wad- 
lelgh, 182 P.2d 49, 27 Wash.2d 941. 
68 C.J. p 1113 notes 92, 94. 

21. Colo.—Flora v. Glover, 198 P, 
665, 69 Colo. 210. 

68 OJr. p 1118 note 97. 

Mo new oontraot 

Under the text rule OQulty does not 


make a new contract for the parties. 

—Flora V. Glover, supra. 

22. Mass.—Bigs v. Sokol, 61 K.E.2d 
588, 318 Mass. 837. 

23. IlL—^Edmonds v. Gourley, 199 
K.E. 287, 362 lU. 147. 

Minn.—Schultz v. Union Central Life 
Ins. Co., 271 K.W. 249, 199 Minn. 
131. 

Mo.—State ex rel. Place ▼. Bland, 
183 S.W.2d 878, 858 Mo. 639. 

N.J.—^Burlew v. Hepps, 69 A.2d 679, 
6 N.J.Super. 16. 

Pa.—^Marshall Const. Cb. ▼. Forsyth, 
67 A.2d 902, 859 Pa 8—Vlttor v. 
Szymanskl, 184 A. 27. 821 Pa. 846. 

Tenn.—Gobble v. Camp, 241 S.W.2d 
642, 192 Tenn. 492. 

24. Ill.—(Bloyacs v. BCrol, 68 N.E.2d 
466, 386 Ill. 593. 

Mo.—State ex rel. Place v. Bland, 183 
S.W.2d 878, 358 Mo. 639—Ver Stan- 
dlg V. St. Louis Union Trust Co., 
129 S.W.2d 905, 344 Mo. 880. 

25. —^Burlew v. Hepps, 69 A.2d 
679, 6 N.J.Super. 16. 

23. N.T.—Cochran v. Taylor, 7 N.B. 
2d 89. 278 N.T. 172. 

Pa.—^Marshall Const. Co. v. Forsyth, 
67 A.2d 902, 869 Pa. 8. 

27. Tex.—Sanderson v. Sanderson, 
109 S.W,2d 744, 180 Tex. 264. 

Wash.—^Ellls V. Wadleigh, 182 P.2d 
49, 27 Wash.2d 94L 

28. N.T.—S. & B. Bubber & Chemi¬ 
cal Oorp, V. Stein, 7 N.T.S.2d 558, 
affirmed 8 N.T.S.2d 696, 266 App. 
Div. 1012, 

29. Cal.—^Evarts ▼. Johnston, 206 
P.2d 683, 84 Cal.2d 6. 

68 aj. p 1113 note 96. 

aa Cal.—Van Fossen v. Tager, 151 
P.2d 14, 65 CaLApp.2d 691. 
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Failure to execute will 
Even if it was part of agreement 
between mother and three sons de¬ 
signed to keep ranch property In 
family that younger son should exe¬ 
cute will In favor of his brothers In 
event he predeceased them, failure of 
youngest son to execute such Instru¬ 
ment ceased to be material on death 
of older brothers, and did not pre¬ 
clude him from seeking specific per¬ 
formance of the agreement.—Van 
Fossen v. Tager, supra. 

Failure to obtain oartifloate 
Vendor’s failure to obtain certifi¬ 
cate of title and certificate showing 
property was free from liens was, 
under the circumstances, immaterial 
within the statutory exception so as 
not to defeat his right to specific 
performance.—^Brown v. Boberts, 9 
P.2d 617, 121 Cal.App. 664. 

3L Cal.—Ambrose v. Alioto, 160 P. 
2d 502, 66 CalApp.2d 362. 

32. Cal.—Ambrose v. Alloto, supra. 

33. Miss.—^Baker v. Hardy, 11 So.2d 
803, 194 Miss. 662. 

Purchaser charged with 

(1) Insurance and taxes.—^Baker v. 
BLardy, supra. 

(2) Interest paid on sum borrowed 
and put in business being purchased. 
—Snodgrass v. Stubbs, 64 A.2d 338, 
189 Md. 28. 

34. Ala—^Barksdale v. Temerson, 83 
So.2d 6, 251 Ala 495. 

Md.—Snodgrass v. Stubba 64 A2d 
338, 189 Md. 28. 

Pa.—L. .C. S. ColUery, Inc. v. Globe 
Coal Co., 84 A2a 776, 369 Pa 1. 
Assessments paid by purchaser 
Ala—^Barksdale v. Temerson, 38 Sa 
2d 5, 261 Ala 495. 
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by his contract with defendant.35 Compensation to 
defendant for the variation in performance by 
plaintiff may be allowed,3® but items not properly 
chargeable against plaintiff are not to be credited 
to defendant.37 

What constitutes substantial performance. The 
stipulations of the contract may be regarded as 
substantially performed where a variance is inad¬ 
vertent or unintentional and unimportant.33 The 
nonperformance of a material part of the con- 
tfact will prevent the performance from amounting 
to a substantial performance.33 Where a lessee 
under a lease has the option of a renewal of the 
lease on compliance with the terms of the existing 
lease, a technical violation of the lease will not 
prevent the lessee from accepting the option, espe¬ 
cially where the lessor with knowledge of the vio¬ 
lation made no objection.^o 

b. Title or Estate of Vendor 

The contract may be substantially performed, en¬ 
titling the vendor to specific performance, even though 
there are slight defects in the quantity or quality of 
the property or there is a slight encumbrance on the 
property* 

In a suit by a vendor for specific performance 
if he is unable, from any cause, not involving bad 
faith on his part, to convey each and every parcel 


of the land contracted to he sold, and it is ap¬ 
parent that the part which cannot be conveyed is 
of small importance, or is immaterial to the pur¬ 
chaser’s enjoyment of that which may be conveyed 
to him, the vendor may insist on performance with 
compensation to the purchaser, or a proportionate 
abatement from the agreed price, if that has not 
been paid.^i The rule of the text applies to cases 
where land is sold in gross or by metes and bounds, 
but the acreage or quantity is misstated, provided 
the deficiency is not a considerable one.^3 Like¬ 
wise, where the title to the land is defective by 
reason of a small encumbrance^3 or where there 
is a slight defect in the quality of the land or build¬ 
ings,^^ as long as the defective title is immaterial 
to the purchaser’s enjoyment of the property, specific 
performance may be decreed with compensation to 
the purchaser. 

On the other hand, equity ordinarily will not 
compel specific performance by an unwilling ven¬ 
dee where the defect in quantity, title, or estate 
is a substantial and material one, even though com¬ 
pensation is offered for the defect, since that would 
be to force a new contract on defendant.46 Like¬ 
wise, unless the encumbrance is such that it may 
be discharged by an application of the purchase 
money, as discussed infra §§ 114, 161, an unwilling 


nitdreit on paymeatg snaAe by piir- 
obaaag 

Md.—Snodgrass v. Stubbs, 64 A.2d 
838, 189 Md. 28. 

Payments necessary to keep business 
operating 

Pa.—^Li. C. S. Colliery, Inc. v. Globe 
Coal Co., 84 A.2d 776, 369 Fa. 1. 

35. Pa.—^L. C. S. Colliery, Inc. v. 
Globe Coal Co., supra. 

Grocery biU of corporate defendant’s 
officer 

Wbiere lease of mine premises pro¬ 
vided for conveyance to lessee after 
payment of certain sum In royalties 
and for credit to lessee for sums paid 
on debts of lessor, necessary In order 
to continue operation of leased prem¬ 
ises, and lessee sought specific per¬ 
formance on grround that royalties 
plus debts paid equcdled necessary 
amount, credit was properly refused 
for amount paid by lessee for grocery 
bill of officer of lessor corporation, 
since authority extended only to 
debts of lessor corporations and not 
to personal debts of officers.— Li. C. 6. 
Colliery, Inc. v. Globe Coal Co., supra 

30, NJT.—^Hulmes v. Thorpe, 5 N.J. 
Bq. 415. 

N.D.-JKem v. Kelner, 48 N.W.2d 90, 
77 N.D. 948. 

Pa—^L. C. S. Colliery, Inc. v. Globe 
Coal Co., 84 A.2d 776, 369 Pa 1. 


xmder statute 

CaL—Tonlnl v. Uriccsen, 21 P.2d 566, 
218 Cal. 43—Van Fossen v. Yager, 
151 P.2d 14, 65 Cal.App.2d 591. 

37. Md.—Snodgrass v. Stubbs, 54 
A.2d 338, 187 Md. 28. 
sa N.J.—Hulmes v, Thorpa 5 N.J. 
Eq. 416. 

58 C.J. p 1113 note 2. 

39. Ala—Coral Gables v. Patterson, 
166 So. 40, 231 Ala 649. 

58 C.J. p 1114 note 3. 

40. Mich.—King-Blair Co. v. Schloss, 
234 N.W. 481, 253 Mich. 243. 

41. Ill.—^Binder v. Hejhal, 178 N.R 
901, 347 Ill. 11. 

Md.—Tolchester Beach Improvement 
Co. of Kent County v. Boyd, 156 A. 
796, 161 Md. 269, 81 A.L.R. 895. 
Tenn.—^Rogers v. Roop, 92 S.W.2d 
423, 19 Tenn.App. 579. 

68 C.J. P 1114 note 6. 

42. m,—^Binder v. Hejhal, 178 N.B. 
901, 347 IlL 11. 

58 C.J. P 1114 note 7. 

43. N.J.—Knowlton v. Sonfrled Re¬ 
alty Corp., 23 A.2d 165, 130 N.JJSq. 
492. 

68 C.J. p 1115 note 11. 

Additional leases 

If owner of realty, which trustee 
contracted to sell subject to existing 
leases, had valid right to execute ad¬ 
ditional leases, made during time 
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covered by various extensions of 
time to close title, trustee^ tender¬ 
ing on final closing date a deed con¬ 
veying title subject to leases th^ 
existing, complied with contract, emd 
would be entitled to decree for speci¬ 
fic performance thereof by purchaser. 
—^E^nowlton v. Sonfrled Realty Corp.» 
supra 

44. N.T.—Smyth v. Sturgea 16 N.B. 
544, 108 N.Y. 495. 

58 C.J. p 1115 note 12. 

45. Ala—Coral Gables v. Patterson, 
166 So. 40, 231 Ala 649. 

Ky.—^Kellogg v. Meadows, 215 S.W‘.2d 
951, 309 Ky. 21. 

Md.—^Housing Engineering Co. v. 
David M. Andrew Co., 40 A.2d 368, 
184 Md. 290. 

Minn.—Friede v. Pool, 14 N.W.2d 464, 
217 Minn. 332. 

Miss.—Taylor v. Sayle, 142 So. 8, 163 
Miss. 822. 

N.J .—Cline V. Kurzwell, 58 A. 2d 281, 
141 N.J.Eq. 508, affixed 64 A.2d 
66, 1 N.J. 407. 

Tex.—Uszenski v. McNabb, Clv.App., 
225 S.W.2d 210, error refused. 

58 C.J. p 1116 note 14-15. 

Half Interest 

A vendor who had only an undi¬ 
vided half interest in the property 
was not entitled to specific perform¬ 
ance of a contract for the sale of the 
whole Interest.—Kellogg v. Meadowa 
216 S.W.2d 951, 809 Ky. 21. 
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purchaser who has a right to an unencumbered 
title will not be forced to take a title affected with 
a substantial encumbrance.^® 

The legal sufficiency of title which must be pos¬ 
sessed by the vendor in order to warrant specific 
performance is discussed infra § 114. 

§ 113. - Sufficiency of Payment 

In order to authorize specific performance payment 
must be made In accordance with the terms of the con¬ 
tract. 

Where payment of the purchase price or other 
sums is necessary, there must be a sufficient pay¬ 
ment to authorize specific performance.^*^ Payment 
must be made in accordance with the terms of the 
contract.^® In accordance with general rules a 
substantial compliance in the matter of pa 3 mient is 
usually sufficient,^® although it has been held that 
a slight deficiency in the amount may render per¬ 
formance insufficient®® 

Where so contemplated by the contract payment 
should be made in cash®i and a deposit in escrow,®® 
particularly where the purchaser fails, within the 
time permitted by the contract, to instruct the es¬ 
crow agent to make pa 3 mient to the vendor,®® or 
a payment to the vendoris agent by a certificate 


of deposit and note®^ is insufficient An offer to 
pay the purchase price by the delivery of a certified 
check, which is not objected to as not being in 
money, is a sufficient compliance with the con¬ 
tract.®® In a suit against a third person acquir¬ 
ing title subject to an outstanding option on the 
land, which by proper acceptance is converted into 
a contract of sale, a deposit of the balance of the 
price in a bank to the credit of the optionor with 
notice to him and to such third person is suffi¬ 
cient.®® A subpurchaser of part of the property 
cannot compel a conveyance from the original ven¬ 
dor except on payment of the whole amount due 
from the original purchaser for the entire tract®^ 

In the absence of a demand by the vendor on the 
purchaser his failure to pay taxes on the property 
in accordance with the contract will not preclude 
his obtaining specific performance;®® nor will his 
failure to pay fire insurance premiums have such 
effect.®® Where, under the terms of the contract, 
on loss the insurance proceeds on a policy secured 
by the purchaser are to be paid to the vendor to 
the extent of the unpaid balance, payment of such 
proceeds to the extent due is a sufficient payment 
in the absence of a showing that such payment 
was to be applied on other indebtedness.®® 


46. Cozm.—^England v. Pfau, 197 A. 
689, 123 Conn. 601. 

Tax.—tTszenskl v. McNaJbb, ClvAjpp., 
226 S.W.2d 210, error refused. 

58 ajr. p 1115 note 17. 

SaBemaiLt 

Specific performance will not be 
granted as against a purchaser, with 
abatement of purchase price as 
compensation for an easement, 
where the loss resulting* therefrom 
would be speculative.—^Kutschlnskl 
V. Thompson, 188 A. 569, 101 N.J.Eq. 
649. 

4?. Ala.—Cary v. Grubbs, 82 So.2d 
793, 250 Ala. 4. 

Ark.—Schlumpf v. Shofner, 196 S.W. 
2d 747, 210 Ark. 452—Caipenter v. 
Shannon Bros., Inc., 134 S.W.2d 6, 
199 Ark. 449. 

Cal.—^Davy v. Ogler, 198 P.2d 92, 87 
Cal.App.2d 835—^lliayer v. Beondo, 
189 P.2d 327, 83 Cal.App.2d 665, re- 
hearlngr denied 190 P.2d 23, 83 Cal. 
App.2d 666—^Foley v. Cowan, 181 
P.2d 410, 80 CalA.pp.2d 70. 

IlL—Schultz V. Falk, 86 N.E.2d 896, 
338 IllJVpp. 207. 

Iowa.—^Dee v. Collins, 15 N.W.2d 883, 
236 Iowa 22. 

Mo.—QB^yner v. Bryant, 187 S.W.2d 
202, 353 Mo. 1212. 

Pa-—^L. C. S. Colliery, Inc. v. Globe 
Coal Co., 84 A.2d 776, 369 Pa. 1. 

58 aj. p 1116 note 19. 

48. Ala.—Cary v. Grubbs, 32 So.2d 
793, 250 Ala. 4. 


Ark.—Schlumpf v. Shofner, 196 S.W. 

I 2d 747, 210 Ark. 462—Carpenter v. 
Shannon Bros., Ina, 184 S.W.2d 6, 
199 Ark. 449. 

Cal.—Davy v. Ogier, 198 P.2d 92, 87 
Cal.App.2d 835—^Mayer v. Beondo, 
189 P.2d 827, 88 Cal.App.2d 665, 
rehearing denied 190 P.2d 28, 83 

I CalApp.2d 666—^Poley v. Cowan, 

I 181 P.2d 410, 80 Cal.App.2d 70. 

IlL—Schultz V. E^dk, 86 N*.B12d 896, 
338 UlApp. 207. 

Iowa.—Dee v. Collins, 16 N.W.2d 883, 
235 Iowa 22. 

Mo.—^Kyner v. Bryant, 187 S.W.2d 
202, 353 Mo. 1212. 

Pa.— 'Ll, C. S. Colliery, Inc. v. Globe 
Coal Co., 84 A.2d 776, 369 Pa. 1. 

58 C.J. p 1116 note 20. 

49. Ark.—Schlumpf v. Shofher, 196 
S.W.2d 747, 210 Ark. 452. 

Cal.—^Foley v. Cowan, 181 P.2d 410, 
80 Cal.App.2d 70. 

Iowa.—Dee v. Collins, 16 N.W.2d 883, 
235 Iowa 22. 

Ohio.—^Mustard v. Cook, App., 84 N. 
R2d 808. 

Pa.—^L. C. S. Colliery, Ina v. Globe 
Coal Co., 84 A.2d 776, 369 Pa. 1. 

58 C.J. p 1116 note 28. 

50. Kan.—Sanford v. Bartholomew, 
5 P. 429, 83 Kan. 38. 

58 aj. p 1116 note 28. 

61. Mo.—^Kjmer v. Bryant, 187 S.W. 
2d 202, 353 Mo. 1212. 
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Balance of purchase price 

Purchaser, notwithstanding ven¬ 
dor's nonperformance, should have 
tendered balance of price In cash as 
required by land contract making 
time of the essence, but specifying no 
date for performance.—Kyner v. Bry¬ 
ant, supra. 

52. Cal.—^Davy v, Ogler, 198 P.2d 
92, 87 Cal.App.2d 835—Mayer v. 
Beondo, 189 P.2d 377, 83 Cal.App. 
2d 665, rehearing denied 190 P.2d 
23, 88 CaLApp.2d 665. 
Embezzlement by escrow agent 
Ill.—Schultz V. Falk, 86 N.B.2d 896, 
888 ULApp. 207. 

63. Cal.—Davy v. Ogier, 198 P.2d 92, 
87 Cal.App.2d 835. 

54. Iow6u—^Wilken v. Voss, 94 N.W. 
1123, 120 Iowa 500. 

55. Iowa.—Sheffield v. Hancock 
County, 146 N.W. 439, 164 Iowa 
561. 

56. N.D.—^Horgan v. Russell, 140 N. 
W. 99, 24 N.D. 490, 43 L.R.A.,N.S., 
1160. 

57. VfiL—^Hoover v. Baugh, 62 S.B. 
968, 108 Va. 695, 128 Am.S.R. 985. 

58. Cal.—^Foley v. Cowan, 181 P.2d 
410, 80 CalApp.2d 70. 

59. Cal.—^Foley v. Cowan, supra. 

60. Mich.—Greenberg v. Seeger, 213 
N.W. 109, 238 Mich. 169. 
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By whom made, A pa)rment of the balance of 
the purchase price is sufficient if made to the own¬ 
er by an insurer after destruction of the property.®^ 

To whom made, Pa 3 mient may be made to an 
agent or trustee designated in the contract to re¬ 
ceive it,®2 and the fact that a check given to the 
vendor’s agent is indorsed to him as such instead 
of making the check payable to him individually 
does not preclude the purchaser’s obtaining specific 
performance in accordance with the contract.®® 
Payment to one who is not the agent of the vendor 
and who is not authorized by him to receive it is 
insufficient®^ On the vendor’s death, payment to 
the vendor’s heirs is sufficient,®® even though such 
heirs are minors.®® 


§ 114. -SufiBciency of Title 

A vendor, obligated to convey a good titles must 
convey the title specified in the contract and he can¬ 
not compel an unwilling purchaser to take a title of 
which there is reasonable doubt. 

A vendor who has contracted to convey good title 
must first cleanse his title to conform to the agree¬ 
ment before he can obtain specific performance;®*^ 
■he cannot force a defective title on an tmwilling 
purchaser.®® More specifically, equity will not com¬ 
pel an imwilling purchaser to take a title of which 
there is reasonable doubt,®® or which is burdened 
with a claim having a substantial basis,or a title 
which is suggestive of litigation,*^! or which might 
visit litigation on the purchaser,*^® or which is other¬ 
wise insufficient*^® or lacking.*^4 Tq force on the 


61. Ky.—Godfrey v. Alcorn, 284 S. 
W. 1094, 215 Ky. 466, 51 A.L.R. 
925. 

62. Wash.—Adams v. Canutt, 119 P. 
865, 66 Wash. 422. 

Escrow 

Where written escrow Instructions 
constitutins: agrreement to convey 
land did not obligrate purchaser to 
pay money or deliver note for balance 
to vendor but required deposit in es¬ 
crow, purchaser’s right to specific 
performance and to compel vendor to 
remove and satisfy inheritance tax 
lien against property was not barred 
because purchase money was paid 
into escrow but never paid to vendor. 
—^Lowry v. McCafCrey, 202 P.2d 600, 
90 Cal.App.2d 188. 

63. La.—OE^imos v. Slspela, 24 So. 
2d 604, 209 La. 326. 

64. La.—^Young v. Clstac; 103 So. 
100, 157 La. 771. 

58 C.J. p 1116 note 31. 

Faymant after revocatloxL of aathor- 
Ity 

Ga.—Gllleland v. Welch, 38 S.R2d 
598, 200 Ga. 789. 

65. S.C.—^Eller v. Hotley, 82 S.K. 
992, 99 S.C. 20. 

6& S.C.—^Eller v. Motley, supra. 

67. Minn.—Friede v. Pool, 14 N.W. 
2d 454, 217 Minn. 332. 

N.J.—^Trenton Potteries Co. v. Black- 
well, 43 A.2d 831, 137 N.J.Eq. 118. 

68. Va.—Cogito V. Dart, 33 S.E.2d 
759, 188 Va. 882. 

Title dependent on caprice of mortga¬ 
gee owner 

N.T.—Gerson v. Hahn, 14 N.T.S.2d 
898. 

69. m.—Citios Service OU Co. v. 
Vlerlng, 89 N.E.2d 892, 404 Ill. 588^ 
13 A.L.R.2d 1448. 

Ky.—^Foster v. Armstrong, 40 S.W.2d 
337, 289 Ky. 719. 

La.—Schaub v. O’Quln, 88 So.2d 68, 
214 La. 424. 

Mo.—Thomas J. Johnson & Co. v. 


Mueller, 205 S.W.2d 521, 356 Mo. 
1109. 

N.J.—^Paradiso v. Mazejy, 69 A2d 16, 
8 N.J. 110—^Burns Trading Corp. 
V. Blue Front Market, 85 A.2d 820, 
17 N.J.Super. 61—^Hardy v. John¬ 
son, 79 A2d 500, 12 N.J.Super. 
268—Oasrlel v. King. 58 A.2d 269, 
141 N.J.Bq. 615, affirmed 66 A.2d 
514, 2 N.J. 45—Warner v. Giron, 58 
A.2d 98. 141 N.J.Bq. 493—Bank of 
Montclair v. Mallas. 186 A. 694, 
120 N.J.Ea. 611, affirmed 190 A. 
61. 121 N.J.Bq. 266—Smith v. Neill, 
146 A. 637, 104 N.J.Bq. 389—Sny¬ 
der V. Bogers-Ebert Co., 144 A. 18, 
104 N.J.Equ 10—Assmann v. Fried¬ 
man, 142 A. 422, 103 N.J.Bq. 147— 
Saracino v. Kosower Const. Co., 140 
A 458. 102 N.J.Bq. 230. 67 AL.R. 
1241—^Kutschinski v. Thompson, 
138 A 669, 101 N.J.Eq. 649—Bren- 
gard V. Meighan, 136 A 502, 100 
N.J.Bq. 387—Breltman v. Jaehnel, 

136 A 916, 100 N.J.Bq. 669—Securi¬ 
ty Bond & Mortgage Co. v, Weiss, 
135 A 329, 100 N.J.Bq. 166, affirmed 

137 A. 919, 101 N.J.Eq. 307—Stand¬ 
ard Realty Co. v. Gates, 132 A 487, 
99 N.J.Eq. 271—Sharpe v. Stretch, 
130 A 231, 98 N.J.Eq. 225. 

N.T.—^Lynbrook Gardens v. TJllmann, 
53 N.E.2d 863, 291 N.T. 472, 152 
AL.R. 969, certiorari denied 64 S. 
Ct. 1144, 322 U.S. 742, 88 L.Bd. 1676 
—Abbott V. James. 19 N.B. 434, 111 
N.T, 673—Thomas v. Loomis, 80 
N.T.S.2d 809, 273 App.Div. 680— 
Kielbinski v. Sitko, 87 N.T.S.2d 
277, 194 Misc. 40a 

Tex.—Austin v. Carter, Civ.App., 296 
S.W. 649. 

Wash.—^Flood v. Von Marcard, 172 P. 

884, 102 Wash. 140. 

58 C.J. p 1116 note 37. 

Donbt based on grounds which are 
merely debatable may preclude a ven¬ 
dor from obtaining specific perform¬ 
ance.—Casriel v. King, 58 A2d 269, 
141 N.J.Eq. 615, affirmed 65 A2d 514, 
2 N.J. 46—^Warner- v. Giron, 58 A2d 
98. 141 N.J.Eq. 493. 
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70. La—Schaub v. O’Quln, 38 So. 2d 
63, 214 La 424. 

N.T.—^Lynbrook Gardens v. Ullmann, 
63 N.E.2d 353, 291 N.T. 472, 162 
AL.R. 959, certiorari denied 64 S. 
Ct 1144, 322 U.S. 742, 88 L.Ed. 1676. 

71. La—Doll V. Meyer, 38 So.2d 69, 
214 La 444, certiorari denied 69 S. 
Ct. 938, 336 U.S. 967, 93 L.Ed. 1118 
—Schaub V. O’Quln, 38 So.2d 63, 
214 La 424—^Lawrence v. Sutton- 
Zwolle Oil Co., 190 So. 351, 193 La 
117. 

72. N.J.—Casriel v. King, 58 A2d 
269, 141 N.J.Eq. 516, affirmed 65 A 
2d 614, 2 N.J. 46—Warner v. Giron, 
58 A2d 98, 141 N.J.Eq. 493. 

reared contingency must be fairly 
probable 

N.J.—Casriel v. King, 68 A.2d 269, 
141 N.J.Eq. 515, affirmed 65 A2d 
614, 2 N.J. 46. 

73. Appurtenances 

A vendor who contracted to sell 
real estate with all the appurtenances 
and subsequently executed a release 
of easement agreements beneficial to 
such property was not entitled to 
specific performanca since he was 
unable to convey the property with 
all the appurtenances.—^Neilson v. 
Leach, 1 N.W.2d 822, 140 Neb. 764. 

74. D.C.—Cattell v. Jefferson, 51 F. 
2d 317, 60 APP.D.C. 261. 

Cause of lack 

It was immaterial whether vendor’s 
lack of title resulted from his own 
act or from his omission to act.— 
Cattell V. Jefferson, supra. 

Conveyance to third person 
Vendor, who subsequent to the ex¬ 
ecution of the contract for sale, con¬ 
veyed the property to a third person 
thereby rendered himself unable to 
perform his part of the agreement,^ 
N.T.—^Robert H. Smith Corp. v. Krau- 
shaar, 34 N.T.S.2d 366, reversed 
on other grounds 37 N.T.S.2d 679, 
266 App.Div. 862. 

R.I.—Seekins v. King, 197 A 2i3, 60 
B.L 112. 
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purchaser a title which he may be compelled to de¬ 
fend in the courts is to impose on him a hard bar¬ 
gain; and this a court of equity, in the exercise 
of its discretion, will refuse to do, irrespective of 
the question whether the title is actually good or 
bad,76 or the fact that the court believes it to be 
good,7C or that it might be declared good at law.^*^ 
All the purdhaser need show to defeat a bill for 
specific performance by the vendor is that the ven¬ 
dor’s title is doubtful in its character^^ and the 
court will not compel the purchaser to accept a 
doubtful title on the possibility that it may be per¬ 
fected by a future proceeding in court 

On the other hand, the court may grant specific 
performance to a vendor on determining that no 
defect in fact exists in the title which he is able to 
convey.8® The vendor’s title is not rendered insuffi¬ 
cient by the fact that it rests on a quitclaim deed,*i 
particularly where it appears that such deed actual¬ 
ly conveys title to him.®^ Plaintiffs right to spe¬ 
cific performance of a contract for the exchange 
of property cannot he defeated for failure to con¬ 
vey free from encumbrance, where such failure 
is due to defendant’s conduct.®® The fact that title 
to property stands in the name of one other than 
a party to the contract at the time of its execution 


will not preclude specific performance on the ground 
of insufficient title, where the record title owner 
signs the contract sought to be specifically perform¬ 
ed and admits that he is bound thereby.®^ 

Substantial performance of the contract with re¬ 
spect to the quantity or quality of the estate of the 
vendor is discussed supra § 112 b. 

Other claimants parties to suit If the claim¬ 
ants or persons interested in the title, other than 
the vendor, are parties to the suit for specific per¬ 
formance, so that their claim may be settled by the 
decree therein, the objection cannot be raised that 
the title exposes the vendee to litigation.®® 

Discharge of encumbrances from purchase price. 
If the purchase price is sufficient to pay mortgages 
or other encumbrances against the property, and 
the nature of the encumbrances is such that pay¬ 
ment will thereby clear the title, the existence of 
such encumbrances is no bar to relief.®® Where 
the cash payment is inadequate to discharge the 
encumbrances, relief will 'be denied,®^ although, it 
has been held, the encumbrancers verbally agree to 
release their encumbrances and accept the mort¬ 
gage to be given by the purchaser*®® 


Y. FROCEEBlNaS AND TIEUEF 


A. JURISDICTION AND VENUE, TIME TO SUE, PARTIES, PROCESS, AND APPEARANCE 


(2) Res outside state 

(3) Defendant outside state 

(1) In General 

Courts of equity have Jurisdiction of suits for specif¬ 
ic performance. 


§ 115. Jurisdiction and Venue 

a. Jtuisdiction 

b. Venue 

a. Jurisdiction 

(1) In general 

▼endor havliitf merely a fee enlijeot 
to defeasaoLoe on death without a 
child or children surviving: was una¬ 
ble to convey marketable title to 
realty, even thougrh he had a living: 
son.—Kelley v. North Morris Realty 
Co., 59 A.2d 811, 142 N.J.Eq. 220, af- 
armed 64 A.2d 78, 1 N.J. 421. 

Tendor holdlngr only life estate was 
not entitled to specific performance 
of a contract of pxirchase calling: for 
fee-simple title.—De Witt v. Searles, 
242 N.W. 870, 123 Neb. 129. 

75. N.J.—Casriel v. King:, 68 A.2d 
269, 141 N.jr.Eq. 515, affirmed 65 
A.2d 514, 2 N.J. 46—Warner v. 
Giron, 68 A.2d 98, 141 N.J.Eq. 498. 
68 a J. p 1117 note 89. 

70. NJ .—Hardy v. Johnson, 79 A.2d 
600, 12 N.J.Super. 268. 

Season for sale 

Conclusion of court would not be 
binding on persons not parties to 


the spedflc performance action.— 
Hardy v. Johnson, supra. 

77. N.J.—Casriel v. King:, 58 A.2d 
269, 141 N.J.Eq. 515, affirmed 65 
A.2d 614, 2 N.J. 45—Warner v. 
Giron, 58 A.2d 98, 141 N.J.Eq. 493. 

78. m.—Smith V. Himter, 89 N.B. 
686, 241 ni. 514, 182 Am.S.R. 281. 

79. HL—Dole v. Shaw, 118 N.B. 1044, 
282 HI. 642. 

80. N.T,—Manhattan Sav. Bank v. 
Annunziato, 53 N.Y.S.2d 272, 268 
App.Div. 672. 

Deeds fsom third persons 
A vendor is not required to fur^ 
nlsh deeds from third persons where 
he is able to convey a dear title 
without such deeds.—^Ross v. Bow¬ 
man, 17 Ohio Supp. 69. 

81. N.J.—Merrill v, Peterson, 154 A. 
9, 108 N.J.Eq. 79. 
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82. N.J.—^Merrill v. Peterson, supra. 

83. Pa.—Vlttor v. Szymanskl, 184 A 
27, 321 Pa. 846. 

84. Colo.—^Eubanks v. Gonder, 6 P. 
2d 3, 90 Colo. 44. 

86. Ky.—Early v. Dougrlass, 62 S.W. 

860, 110 Ky. 813, 23 Ky.Lu 298. 

58 C.J. p 1117 note 45. 

86. U.S.—Corpus Juris dted In 
Webb V. Consolidated OU Co., C.a 
ATex., 100 F.2d 866, 867. 

Pa.—Bloshlnski v. Falaz, 79 A2d 798, 
168 Pa.Super. 565. 

68 aj. p 1117 note 46. 

87- N.T.—Hinckley v. Smith, 61 N.T. 
21—^Reeder v. Schneider, 8 Thomps. 
& a 104. 

88. N.T.—Hinckley v. Smith, 61 N.T. 
21—^Reeder v. Schneider, 8 Thomps. 
& a 104. 
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Since specific performance is an equitable rem¬ 
edy, as discussed supra § 1, courts of equily have 
jurisdiction to enforce specific performance,*^ and 
an action for specific performance must be pros¬ 
ecuted in a court having equity jurisdiction.*o 
Where all the proper and interested parties are 
before a court of equity, it has jurisdiction to de¬ 
cree specific performance of a valid contract.*^ A 
court having jurisdiction to grant specific perform¬ 
ance may do so even though other relief, which 
it cannot grant, is also requested,** and a court 
otherwise having jurisdiction of a suit in equity 
for specific performance, will not refuse to take 
cognizance of the suit because of a mere possibil¬ 
ity that the questions involved might be brought be¬ 
fore an administrative tribunal.** The indefinite¬ 
ness of a contract does not deprive the court of ju¬ 
risdiction to decree specific performance.*^ 

The exclusive or concurrent character of the 
jurisdiction of probate courts and courts of equity 
to decree specific performance is discussed in Ex¬ 
ecutors and Administrators § 725 c (4). 

Land in different county. Where personal service 
is had on defendant, the court of one coimty may 
decree specific performance of a contract to convey 
land located within the state but outside the coimty 
borders.*® 

(2) Res outside State 

Where the parties are before It, s court of equity 


has Jurisdiction of a suit for specific performance, even 
though the land or other res lies beyond the borders of 
the state. 

Since the decree for specific performance oper¬ 
ates or may be made to operate directly on the 
person of defendant, the relief may be had where 
the land,*® or other subject matter,*^ is in another 
state or country, if defendant is properly subjected 
to the jurisdiction of the court; but specific per¬ 
formance cannot be decreed unless the court has 
jurisdiction of all of the necessary defendants.** 
Where defendant makes his residence in the juris¬ 
diction in which the suit is instituted, suit is prop¬ 
erly brought in the chancery court therein notwith¬ 
standing the agreement sued on was made in an¬ 
other jurisdiction.** 

(3) Defendant outside State 

Whore the court has Jurisdiction of the res, It may 
decree specific performance, although the defendant is 
outside the state. 

A suit for specific performance of a contract to 
transfer property has been held to be sufficiently in 
rem to permit of a decree when the property is in 
the jurisdiction but defendant is absent therefrom.^ 
Where a nonresident vendor conveys to a third 
person having knowledge of the previous convey¬ 
ance to plaintiff, a decree of specific performance 
may be rendered notwithstanding the court has no 
jurisdiction of the vendor if it has jurisdiction of 
the third person.* 


89. Ala.—Albert v. Nixon. 166 So. 
776. 229 Ala. 273. 

Del.—DuPont v. Wilmingrton Trust 
Co.. 45 A.2d 510. 29 Del.Ch. 7. 

Ga.—^Pierce v. Harrison, 83 S.R2d 
680, 199 Ga. 197. 

Iowa.—^McAnulty v. Pelsen. 226 N.W. 
144, 208 Iowa 625. 

Mass.—^Frost v. Kendall, 70 N.B.2d 
521, 820 Mass. 623. 

Mich.—^Michigan Surety Co. v. Muske¬ 
gon County, 258 N.W. 288, 266 
Mich. 244. 

Mo.—^Hartvedt v. Harpst. App.. 216 
S.W.2d 639. 

Ohio.—^Hannon v. Robinson. App., 60 
N.E.2d 515. 

Or.—^Public Market Co. of Portland 
V. City of Portland, 88 P.2d 440. 
160 Or. 155. 

Pa.—^In re Colison*s Estate, Orph., 29 
Erie 812, affirmed 52 A.2d 184, 866 
OPa. 581—^In re Kuhn's IBlstate, 
Orph.. 89 Pittsb.Iieg.J. 809—^In re 
Beshore's Estate, Orph., 62 York 
Iieg.Rea 67. 

90 . Utali. — ^Dunn ▼. Wallingford. 155 
P. 847, 47 Utah 491. 

68 C.J. p 1118 note 51. 

91. m.—Voris V. Mclver, 171 N.B. 
268. 889 HI. 840. 


92. Colo.—^Petri v. Doughty. 227 P. 
888. 75 Colo. 551. 

93. U.S.—Watson Bros. Transp. Co. 
V. Jaffa, aCLANeb., 143 F.2d 340. 

94. Del.—Morgcm y. Wells, Ch., 80 A 
2d 504. 

Necessity that contract be certain in 
order to be specifically enforceable 
see supra SS 31-84. 

96. Kan.—Comer v. Shoemaker. 7 P. 

2d 600, 184 Kan. 605. 

Okl.—Pasley v. De Weese. 82 P.2d 
1066, 188 Okl. 424. 

96. Ala.—Coral Gables v. Patterson. 
178 So. 4, 238 Ala. 602—George K 
Wood Lumber Co. v. Morris. 142 
So. 508, 225 Ala. 281. 

Ark.—Tolley v. Tolley, 194 S.W.2d 
687, 210 Ark. 144. 

Ga.—^Marsh v. Baird, 48 S.E.2d 529, 
T.’welss, 61 A.2a 7«0, 85$ 

Pa. 78. 

Tex.—Corpus Juris died la Oliver v. 
Corzelius, Civ.App.. 216 S.W.2d 281, 
288, affirmed in part, reversed in 
part on other grounds Corzelius v. 
Oliver. 220 S.W.2d 682, 148 Tex. 
76. 

58 C.J. p 1118 note 57. 
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97. Fla.—^BYaser v. Cohen, 81 So.2d 
468, 159 Fla. 258. 

Bananas 

Where court had Jurisdiction of 
necessary parties In suit to establish 
that defendants took their exclusive 
franchise to export bananas from two 
ports of foreign country subordinate 
to plaintiffs' rights under a prior con¬ 
tract and for specific performance of 
plaintiffs’ contract, suit could be 
maintained and a remedy granted 
which would directly affect and op¬ 
erate on person of defendants and 
not on the subject matter, notwith¬ 
standing subject matter Involved was 
beyond jurisdiction of the court.— 
Fraser v. Cohen, supra. 

98. Ohio.—Penn v. Etoyward. 14 Ohio 
St 802. 

58 C.J. p 1119 note 58. 

i 

99. N.J.—^Dennison v. Dennison, 130 
A 463, 98 N.J.Eq. 280. afllrmed 183 
A 919, 99 N.J.Eq. 883. 

1. S.C.—^Bush V. Adilch, 96 S.B. 
922, 110 S.a 491. 

58 CJ. p 1119 note 69. 

2. ni.—Snell y. Hill. 105 N.E. 16, 
263 m. 211—Fowler v. Fowler, 68 
N.E. 414, 204 111. 82. 
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b. Venue ' 

The venue of suits for specific performance Is ordi¬ 
narily governed by statutes, and provision may be made 
for suing In either the county wherein the land lies 
or the defendant resides. 

The venue of suits for specific performance is 
ordinarily governed by statutes relating expressly 
to such suits,8 or by general statutes construed as 
covering the venue of suits for specific performance, 
as discussed in the C.J.S. title Venue § 36, also 
67 C.J. p 65 note 97-p 66 note 3. In actions to se¬ 
cure specific performance of a contract to convey 
land, some statutes have been construed to permit 
the filing of the bill either in the county of defend¬ 
ant’s residence or in the county in which the land 
is located,^ or in the county where the contract 
was made.5 Under statutes providing that suits 
for specific performance “may” be brought in the 
county where defendants or any of them reside, the 
word “ma/* does not mean “must,”® and suits for 


such relief may be brought in any county where 
the parties are properly before the court,^ but the 
use of the permissive word “may* does not imply 
that plaintiff need not sue in a county in which 
one of the defendants has his residence.® The fact 
that the contract also involves an exchange of per¬ 
sonalty does not prevent suit from being brought 
in the county where the land is located where the 
statute so provides.® 

§116. Time to Sue, Limitations and Laches 

Ordinarily a bill for specific performance Is pre¬ 
mature If it is filed before the time for performance has 
arrived. The action may be barred by limitations. 

A bill for specific performance filed before the 
time for performance has arrived is filed prema¬ 
turely .1® Where the contract has been repudiated, 
the other party is entitled to sue at once, although 
the time fixed for complete performance has not 
arrived,!! and, where tihe time for performance has 


8. Kan.—^Tinkler v. Devine, 154 P.2d 
119, 159 Kan. 808. 

68 CJ. p 1119 note 61 [a]. 

Statute held not repealed 
OlUo.—State ex rel. Black v. White, 
5 N.R2d 168, 132 Ohio St. 68. 

4 . Kan.—^Tinkler v. Devine, 164 P.2d 
119, 159 Kan. 808. 

Okl.—^Pasley v. De Weese, 82 P.2d 
1066, 183 Okl. 424. 

58 C.J. p 1119 note 62. 

ISTouresldent defendants 

Action for specific performance of 
contract for sale of realty could be 
brought in county where land was lo¬ 
cated notwithstanding part of defend¬ 
ants were nonresidents of state.— 
Tinkler v. Devine, 164 P.2d 119, 169 
Kan. 808. 

Oil and gas lease 

Venue in action for breach of 
agreement to purchase an oil and gas 
lease, seeking relief by way of spe¬ 
cific performance of agreement, or 
for damages for asserted purchase 
price, is not determined by location 
of land leased under the statute 
which intentionally excludes mere 
agreements to convey an interest in 
real property, or by the statute af¬ 
fecting only contracts to sell real 
property, but lies in the county where 
one of defendants resides, or could 
properly have been summoned, etc., 
since action is one in personam.— 
Sohio Petroleum Co. v. Brannan, 189 
P.2d 193, 199 Okl. 686. 

Xnterest In oil and gas 
An action for specific performance 
of an agreement to sell an undivided 
interest in oil and gas produced, sav¬ 
ed, and sold by the owner of a work¬ 
ing Interest did not involve 'land*' 
within the statute permitting a spe- 
ciflo performance action on a con¬ 
tract for the sale of 'land'* to be 


brought in any county wherein the 
land or any part thereof was situat¬ 
ed, or in any county where defend¬ 
ants, or any one of them, may reside. 
—ConneU v. Kanwa Oil, 170 P.2d 631, 
161 Kan. 649. 

5. Bla—^Morgan v. Eaton, 62 So. 
306, 69 Fla. 662, 138 Am.S.K. 167. 

68 C.J. p 1119 note 63. 

6. Neb.—'Department of Banking of 
Nebraska v. Stenger, 272 N.W. 
403, 132 Neb. 576. 

68 C.J. p 1119 note 64 [a] (1). 

7. Neb.—Department of Banking of 
Nebraska v. Stenger, supra. 

a Kan.—Close v. Wheaton, 70 P^ 
891, 66 Kan. 830. 

9 , Kan,—Orr v. Thomas, 186 P. 1046, 
105 Kan. 624. 

10. Ga.—^Ehrlich v. Teague, 71 S.B. 
2d 232, 209 Ga. 164. 

Mass.—^Barrel! v. Britton, 148 N.B. 

134, 262 Mass. 604. 

58 aj. p 1120 note 77. 

Breach of oral contract 

Suit in equity may be maintained 
to enforce specific performance of 
I oral contract for conveyance of land 
where moving party has fully per¬ 
formed terms of contract and cause 
of action accrues in such case on 
breach of such contract.—Stow v. 
Bruce, 61 P.2d 1043, 178 Okl. 127. 
Death of grantor 

Grantee of deed which had been de-i 
posited with third person with in¬ 
structions to deliver it after deaths 
of both grantors in consideration for 
various services rendered grantors 
by grantee could not seek specific 
performance of alleged agreement 
of grantors to convey realty to him 
for services rendered them until aft¬ 
er the deaths of both grantors.—^Van 
Core V. Bodner, 176 P.2d 784, 77 Cal. 
App.2d 842. 


Disposal by will 

(1) Technically, an agreement to 
dispose of property by will cannot 
be specifically enforced in lifetime 
of promisor, because testamentary 
papers, from their nature, are re¬ 
vocable.—Wright V. Dudley, 68 RE. 
2d 29, 189 Va. 448. 

(2) Execution of a will pursuant to 
agreement to devise realty to devisee 
in compensation for services rendered 
testator and his wife did not limit 
testator’s right thereafter to sell 
such realty or make a contract for 
its sale, since will did not become 
elfective until death of testator, and 
such contract could be specifically en¬ 
forced either before or after testa- 
toi^s death, although devisee, under 
agreement to compensate liJm for 
services rendered, might be entitled 
to proceeds of the sale.—Hannah v. 
Beasley, 53 S.E.2d 729, 132 W.Va. 814. 

(3) An action to declare a trust 
and to require the devisees and lega¬ 
tees in a will to convey the property 
to plaintiff is premature if brought 
before the probate of the will.— 
Brown v. Webster, 128 N.W. 636, 87 
Neb. 788. 

Idfetlme care 

Suit for specific performance of 
contract to convey real property in 
consideration of lifetime care is pre¬ 
mature when brought during life¬ 
time of one making alleged promise 
to convey, since there cannot be such 
full and complete performance on 
part of person furnishing the support 
as to take transaction out of stat¬ 
ute of frauds until death of person 
to be supported.—Watson v. Hobson, 
81 N.E.2d 885, 401 HI. 191, 7 ARR. 
2d 1156. 

11. Mo.—Herzog v. Ross, 218 S.W.2d 

921, 858 Mo. 177. 
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arrived, failure to perform entitles the other party 
to sue immediately for specific performance, even 
though there may remain certain other features 
for later attention.i2 Where, however, the vendor 
of land has repudiated his contract of sale, but 
has not put it out of his power to comply therewith, 
it has been held that a suit for specific perform¬ 
ance is premature when brought prior to the time 
specified for execution of the deed.^^ 

An action by the vendor before the time fixed 
for pa3rment is premature and, where convey¬ 
ance is not to be made until payment, the vendee 
usually cannot maintain his bill until payment is 
due.i5 Even where the suit is premature it is nev¬ 
ertheless of no consequence if defendant elects to 
resist performance and defeat the action on the 
merits.!® Where specific performance can be or¬ 
dered without prejudice to defendant’s rights, the 
fact that the exact time for performance by de¬ 
fendant has not yet arrived does not defeat the 
action.!^ A vendee need not wait until his de¬ 
ceased vendor’s will contest is determined before 
bringing his bill for specific performance.!® A bill 
to enforce a contract to lease a building when com¬ 
pleted cannot be maintained while the building is 
in the course of construction.!® Where defendant 
has in bad faith acted as though the time for per¬ 
formance had arrived, a suit for specific perform¬ 
ance is not premature.2® A suit for specific per¬ 


formance is not necessarily premature because it 
is begun during the pendency of arbitration pro¬ 
ceedings,®! and in any event the objection that the 
suit is premature for such reason is subject to 
waiver.®® Where a suit for specific performance is 
brought before the time set for performance but 
such time arrives before the trial of the action, it 
has been held that the suit will not then be dis¬ 
missed as premature.®® 

Limitations. Some ‘statutes have established a 
period of limitation after which a suit for specific 
performance cannot be brought, and a suit cannot 
be maintained after the expiration of the period 
specified,®^ but will not be barred by limitations 
before then.®® A statute providing that every re¬ 
corded agreement for the sale or purchase of real 
estate shall be void as against third persons unless 
the vendee or his representatives shall commence 
an action for its specific performance within a 
specified time after the date of the agreement does 
not apply to an option to purchase realty con¬ 
tained in a lease.®® Under statutes providing that 
any action for the specific performance of a con¬ 
tract for the conveyance of real estate shall be com¬ 
menced within a certain period next after the cause 
of action shall have accrued, and not thereafter, 
it has been held that actions based on an equitable 
title are not within the limitation of the statute j®^ 
but that, where a right of action to compel per- 


Tex.—^Bennett v. McKrell, Clv.App., 
125 S.W.2d 701. modified on other 
grounds 144 S.W.2d 242. 136 Tex. 
557. 

58 aj. p 1120 note 78. 

Option contract 

On repudiation by vendor of option 
contract givingr plaintiffs option to 
purchase realty, plaintiff purchasers 
could at their election sue for spe¬ 
cific performance, notwithstanding: 
time had not arrived for complete 
performance of option, and suit for 
specific performance was not objec¬ 
tionable as being: prematurely 
brought.—^Powell v. Moore, 281 P.2d 
695, 204 Old. 505. 

12. GkL—Elaplan v. Krantz, 42 8.11 
2d 871, 202 Oa. 194. 

Pallnre to execute lease for fntnre 
oocnpanoy 

Failure of store seller to comply 
with agreement in sale contract to 
lease adjoining building to buyer aft¬ 
er his exercise of option to lease such 
building authorized buyer to sue im¬ 
mediately for specific performance 
of such agreement without waiting 
until date when lease was to be¬ 
come operative under contract.—BZap- 
lan V. Elrantz. supra. 


13. Ga.—Gilleland v. Welch, 84 S.B. 
2d 517, 199 Ga. 841. 

58 C.J. p 1120 note 79. 

Option of vendee 

Where contract for sale of land re¬ 
quired purchaser to make a down 
payment, assume a loan and, on a 
designated future day, pay balance at 
which time warranty deed would be 
executed, on anticipatory breach by 
vendor, purchaser had option to ac¬ 
cept anticipatory breadi as tendered 
and sue at once for damages or to 
treat contract as remaining in force 
for purpose for which it was made 
until time set for performance and 
then sue for specific performance.— 
Gilleland v. Welch, supra. 

14. Iowa.—^Thompson v. Yousling, 
192 N.W. 826. 196 Iowa 368. 

58 C.J. p 1120 note 80. 

15. Cal.—^Marsh v. Lott, 97 P. 163, 
8 CaLApp. 884. 

68 C.J. p 1120 note 81. 

10. Iowa.—Thompson v. Tousling, 
192 K.W. 826. 196 Iowa 868. 

17. Or.—^Bogard v. Barham, 108 P. 
214, 56 Or. 269. 

18. Ala.—^Bastls v. Mountain Terrace 
Land Co., 108 So. 740, 214 Ala. 688. 

19. Ala.—^Friedman v. McAdory, 4 

So. 885, 85-Ala. 61. ... 

6S1 


20. U.S.—Williams v. Cow Gulch Oil 
Co., C.C.A.Wyo., 270 F. 9. 

21. Ala.—Alabama Water Co. v. City 
of Anniston, 135 So. 585, 223 Ala. 
355. 

22. Ala.—^Alabama Water Co. v. CEty 
of Anniston, supra. 

23. Kan.—Adams v. Reed, 215 P.2di 
194, 168 Kan. 575. 

24. Pa.—Appeal of Ake, 74 Pa. 116.. 
Tex.—MacDonald v. Follett, Civ.App., 

176 S.W.2d 671, affirmed 180 S.W. 
2d 834. 142 Tex. 616—Cubit v. Jack- 
son, Civ.App., 194 e.W. 594. 

58 C.J. p 1120 note 87. 

Application of general statutes of 
limitations to suits for specific per¬ 
formance See Limitations of Ac¬ 
tions S 94. 

25. Ariz.—Haynie v. Taylor, 218 P.2d 
684, 69 Ariz. 839. 

58 C.J. p 1121 note 90. 

26. N.J.—Salem County Beagle Club 
V. Diggs, 62 A.2d 434, 1 N.J.Super; 
564. 

27. Tex.—^MacDonald v. Follett, 18 O' 
S.W.2d 834, 142 Tex. 616—^Pickle 
V. Whitaker, Civ.App., 224 S.W.2d> 
741, error refused. 

CSroBS aotion 

Where, according to findlng:s of ju¬ 
ry, purchasers had .x>ald purchaser 
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formance of an option contract for the purchase 
of land accrues with the right to exercise the op¬ 
tion, specific performance will be barred within the 
prescribed period thereafter, even though the pur¬ 
chaser did not exercise his option until later.^® 

§ 117. -Laches 

a. In general 

b. What constitutes 

c. Excuses for delay 

a. In General 

Inexcusable laches on the part of the plaintiff may 
constitute sufficient ground for a denial of specific per¬ 
formance. 

Inexcusable laches on the part of plaintiff may 
constitute sufficient ground for a denial of specific 
performance,^® and such laches may consist in un- 
recisonable delay by plaintiff in performing his own 
part of the contract, as discussed supra § 105, or 
in filing his suit for specific performance.®® Laches 
not appearing on the face of a bill for specific per¬ 


formance should be afiSrmatively asserted as a de- 
fense.31 The defense of laches will, it has been 
held, be considered apart from a defense of the 
statute of frauds.®® 

b. What Constitntes 

(1) In general 

(2) Lapse of time 

(3) Grantee in possession 

(4) Delay after repudiation or forfei¬ 

ture of contract 

(5) Prejudicial change in conditions 
(1) In General 

Thera Is no general rule which can be formulated as 
to what will constitute laches barring suit for specific 
performance, and each case will be determined on Its 
own circumstances. 

There is no general rule which can be formulated 
as to what will constitute laches barring suit for 
specific performance;®® the existence or absence 
of laches turns on all the circumstances involved,®^ 


price and had fully performed obliga¬ 
tions under contract for purchase of 
realty before the vendor sought to 
cancel the contract, purchasers be¬ 
came vested with equitable title suf¬ 
ficient to enable them to maintain 
their cross action against the vendor 
in trespass to try title, and, as to 
that cross action, the four-year limi¬ 
tation statute governing suits for 
specific performance was not applica¬ 
ble.—Johnson v. Wood, 157 S.W.2d 
146, 138 Tex. 106. 

28. Tex.—Duff v. Davis, Civ.App., 
70 S.W.2d 836, error dismissed. 

29. TJ.S.—^Mandeville & Thompson v. 
Danciger Oil & Refining Co., C.C.A. 
Tex., 62 F.2d 130. 

ni.— Velcich V. Malesh, 1 N’.R2d 278, 
284 lllJlpp. 63. 

Md.—Soehnleln v. Pumphrey, 87 A.2d 
843, 183 Md. 334. 

Neb.—Sopcich v. Tangeman, 45 N.W. 

2d 478. 153 Neb. 506. 

Pa.—Jones v. Gravity Fill Service 
StaUon, 64 A.2d 490, 861 Pa. 198. 
loaches not shown 

N.Y.—^Parsons v. Llpe, 286 N.Y.S. 60, 
158 Misc. 32, affirmed Parsons v. 
First Trust & Deposit Co., 277 N.T. 
S. 426, 243 App.Div. 681, and 277 
N.Y.S. 428, 243 AppJDlv. 681, affirm¬ 
ed 200 N.R 31. 269 N.Y. 630. 

Pa.—^Haunsteln v. Lewis, Com.Pl., 45 
Lack.Jur. 147. 

sa U.S.—Goudeau v. Daigle, D.CJLa., 
87 F.Supp. 843, affirmed, C.C.A., 124 
F.2d 656, certiorari denied 62 8.Ct 
1290, 816 U.S. 695, 86 L.Ed. 1765. 
Md.—Vincent! v. Rammer, 56 A.2d 
688. 189 Md. 528—^Doering v. Fields, 
60 A.2d 558, 187 Md. 484—Morris v. 
Wilson, 49 A.2d 458, 187 Md. 217* 


N.J.—Choras v. Investment Building 
& Loan Ass*n of Newark, Ch., 86 
A.2d 86—Schaffer v. Latta, 168 A. 
41, 113 N.J.Fq. 589. 

N.T.—City of New York v. New York 
Cent R. Co., 9 N.B.2d 981, 275 N. 
T. 287. 

Pa.—^Heights hand Co. v. SwengePs 
Bstate, 179 A. 481, 819 Pa. 298. 

Veu—^BolUng v. King Coal Theatres, 
41 S.B.2d 59, 186 Va. 991—Dobie v. 
Sears, Roebuck & Co., 180 S.E. 289, 
164 Va. 464, 107 A.L.R. 1026. 

58 C.J. p 1121 note 95. 
l^ack of due diligence 
A party wishing to enforce con¬ 
tract for the sale of realty must do 
so without unreasonable delay after 
the time for completed performance 
of the contract has passed, and. If he 
is guilty of lack of due diligence in 
falling to Institute his proceeding, 
the equitable doctrine of laches will 
apply.—^EVeeman v. Lawton, 46 A.2d 
205, 353 Pa. 613. 

31. Fla.—^Yates v. St. Johns Beach 
Development Co., 160 So. 197, 118 
Fla. 788. 

32. N.Y.—Zelzer v. YorkvUle Park 
Co., 252 N.Y.S. 626, 141 Mlsc. 190. 

33. Fla.—De Huy v. Osborne, 118 So. 
161, 96 FLa. 435. 

What constitutes laches in equity 
proceedings generally see Equity 
S 115. I 

d4b Fla.—^De Huy v. Osborne, supra. | 
La.—^Dewenter v. Mott, App., 27 So. 
2d 444. 

68 G.J. p 1121 note 97. 

Kaohes held Shown 

(1) Generally.—Vlncentl ▼. Ham¬ 
mer, 66 A.2d 688, 189 Md. 523—^Mor- 
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[ rls V. Wilson, 49 A.2d 458, 187 Md. 
217—68 C.J. p 1121 note 95 [aj. 

(2) Vendor’s suit for specific per¬ 
formance, brought one year after 
vendee brought law action for al¬ 
leged breach of contract, was barred 
by laches.—Schaffer v. Latta, 168 A. 
41, 113 NJ.Bq. 689. 

(3) Where vendee In land contract 
had knowledge that vendor did not 
own all land involved, that other 
owner probably would not sell, but 
delayed over three years in seeking 
partial specific performance, vendee’s 
delay barred granting of peurtlal spe¬ 
cific performance.—Suburban Realty 
Co. V, Hoerner, Md., 81 A.2d 647. 
^ches held not shown 

(1) Generally. 

TJ.S.—^Berger v. McHugh, D.C.Pa., 26 
F.Supp. 107—New Jersey Zinc Co. 
V. Singmaster, D.C.N.T., 4 F.Supp. 
967, modified on other grounds, 
C.C.A., 71 F.2d 277, certiorari de¬ 
nied Singmaster v. New Jersey 
Zinc Co., 65 S.Ct 106, 293 U.S. 691, 
79 L.Ed. 686. 

Ala.—Gay v. Fricks, 99 So. 846, 211 
Ala. 119. 

Ark.—Schlumpf v. Shofner, 196 S.W. 

2d 747, 210 Ark. 462. 

Ga.—Toler v. Goodin, 37 S^B.2d 609, 
200 Ga. 527. 

Kan.—^In re Hilliard’s Estate, 241 P. 

2d 729, 172 Kan. 552. 

La.—^Reuter v. Reuter’s Succession, 
19 So.2d 209, 206 La. 474. 

Me.—Tewksbury v. Noyes, 23 A.2d 
204, 138 Me. 127. 

Mich.—Whitley v. Tessman. 86 NW. 

2d 724, 324 Mich. 216. 

NJ.—Jaques v. Hunt, 160 A. 363, 10 
NJ.Misc. 687, afilrmed 168 A. 287» 
114 NJJBq. 20. 
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and the question is determined by the good judg¬ 
ment of the court judicially applied.35 

Failure to prosecute action. Failure diligently to 
prosecute a suit for specific performance may be 
laches notwithstanding the suit was seasonably be- 

gUIL^® 

(2) Lapse of Time 

Although the plaintiff should institute his suit 
promptly, laches barring specific performance will not 
ordinarily be predicated on mere lapse of time. 

Laches barring specific performance will not or¬ 
dinarily be predicated on mere lapse of time,37 
and, as discussed infra subdivision b (5) of this 
section, mere delay unattended by any circumstances 
making it inequitable to render relief is not gen¬ 
erally regarded as laches. Where plaintifiF has ful¬ 
ly performed his contract and asserted his rights 
thereunder continuously and no adverse claim has 
been advanced for a long time, his bill for specific 


performance is not barred by laches by reason of 
the long delay.33 Suit brought within the time lim¬ 
its set by the parties is not barred by laches for 
delay.33 On the other hand, plaintiff should insti¬ 
tute his suit as promptly as the nature of the case 
and the circumstances permit or require,^® and it is 
well settled that prolonged and inexcusable dtiay 
may constitute laches.**! 

Laches as affected by statutes of limitation. It 
has been held that, where a statute provides a pe¬ 
riod of limitation for bringing a suit for specific 
performance, a suit brought before the expiration 
of that period is not subject to the defense of 
laches it has also been held that the court 

in its discretion may refuse to decree specific per¬ 
formance where injustice would result to defendant 
through a change of circumstances accompanied 
by unreasonable delay, even though specific per¬ 
formance is not barred by statutes of limitation.^® 


Pa.—^Haunsteln v. Lewis, Com.Pl., 45 

Lack.Jur. 147. 

68 C.J. p 1121 notes 96 [b], 97 [a]. 

(2) Sister’s action to enforce oral 
contract by which deceased was to 
leave property to sister, who was to 
live with and care for deceased, could 
be maintained after deceased’s death, 
where there was no certain breach of 
the contract until deceased’s death 
and delay of less than a year after 
death did not constitute laches.— 
Ellis V. Wadleigh, 182 P.2d 49, 27 
Wash.2d 941. 

AdoptioiL ooatraot 

(1) Where any cause of action to 
enforce agrreement of adoption would 
have been premature during: lifetime 
of adoptive parents, complainant waa 
not sruilty of laches in not bringing: 
action during such lifetime where 
complainant did not delay after death 
of adoptive parent.—^Besche v. Mur¬ 
phy, 59 A.2d 499, 190 Md. 539. 

(2) Where child did not attack 
order adjudicating that no children 
survived foster mother, child was 
not precluded by laches from seeking 
spedflc performance of adoption 
agreement between his natural moth¬ 
er and foster parents so as to entitle 
him to participate in intestate foster 
father’s estate, where no occasion 
was shown for child to have asserted 
claim to foster mother’s estate.— 
Sheffield v. Barry, 14 So.2d 417, 158 
Fla. 144. 

<8) On the other hand, petition for 
specific performance of an alleged 
adoption contract whereby in con¬ 
sideration thereof petitioners were to 
care for decease^, as a parent, but 
showing no attempt to enforce the 
contract for many years and until 
after decedent had died, was properly 


dismissed for laches.—^Hagler v. 
Hagler, 60 S.E.2d 878, 207 Ga. 289. 

35. U.S.—Consolidation Coal Co. v. 
Tonts, aC.A.B:y., 25 F.2d 404. 

36. Colo.—^Bower v. Pound, 190 P. 
425. 68 Colo. 457. 

58 C.J. p 1126 note 85. 

Delay in presenting prayer 
Long delay in presenting only 
valid prayer available on facts known 
to purchaser constituted laches, pre¬ 
cluding its entertainment in bill for 
specific performance.—^Brisbane v. 
Sullivan, 154 A. 746, 108 N-LEq. 305. 

37. Del.—Cartmell v. Nlgro, 165 A. 
626, 19 Del.Ch. 281. 

Me.—^Tewksbury v. Noyes, 23 A.2d 
204, 138 Me. 127—^Elston v. Elston 
& Co., 159 A. 731, 131 Ma 149. 

Mich.—^Eutschinski v. Zank, 11 N.W. 

2d 881, 307 Mich. 260. 

N.T.—World Exhibit Corp. v. City 
Bank Farmers Trust Co., 59 N.Y.S. 
2d 648, 186 Misc. 420, affirmed 61 
N.T.S.2d 889, 270 App.Div. 664, af¬ 
firmed 68 N.E.2d 876, 296 N.Y. 586. 
Pa.—^Usdavin v. Zegarski, Com.Pl., 
37 Luz.Leg.Beg. 223. 

Lapse of time as affecting laches gen¬ 
erally see Equity 5 116. 

3& Ala.—^LouisviUe, eta, B. Co. v. 
Philyaw, 10 So. 83, 94 Ala. 463. 

39. Cal.—Sooy v. Eunde, 181 P.2d 
768, 80 Cal.App.2d 347. 

Md.—Cecil Const. Co. of Baltimore 
City V. Shlum, 177 A. 471, 168 Md. 
312. 

R.I.—^Fagan v. Negrus, 72 A.2d 671, 
77 R.L 1. 

Bzerdse of option 
Lessee for term of thirty years 
with option to purchase at any time 
during the term was not barred by 
delay from seeking specific perform¬ 
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ance of option ten years after lease 
was executed, since option was exer¬ 
cised within time specified in lease. 
—Sooy V. Kunde, 181 P.2d 768, 80 CaL 
App.2d 347. 

40. Md.—Suburban Realty Co. v. 
Hoerner, 81 A.2d 647. 

Mich.—Fisk V. Fisk, 44 N.W.2d 184, 
828 Mich. 670. 

Bzplalning delay 

Complainant seeking specific per¬ 
formance of contract for sale of re¬ 
alty must account for delay in bring¬ 
ing suit.—^Emkey v. Siegel, 64 •A.2d 
561, 192 Md. 57L 

41. Ala.—^Harris v. Heard, 176 So. 
860, 234 Ala. 650. 

Cal.—Gatley v. Shockley, 12 P.2d 486, 
215 Cal. 604. 

Mich.—WUd V. Wild, 254 N.W. 208, 
266 Mich. 570. 

N.J.—Bahr v. Breeze Corporations, 8 
A.2d 185, 126 N.J.Eq. 124, affirmed 
12 A.2d 678, 127 N.J.Eq. 257-Lar¬ 
son V. Kearney, 160 A. 514, 110 N.J. 
Eq. 561. 

N.Y.—^Zelzer v. Yorkville Park Co., 
252 N.Y.S. 626, 141 Misa 190. 

N.C.—^Bitter v. Chandler, 200 S.E. 
898, 214 N.a 703. 

Pa.—Macintsnre v. Monahan, Com.Pl., 
56 Montg.Co. 219. 

Wia—Oorpua Juris dted In In re 
Shinoe’s Estate, 250 N.W. 505, 508, 
212 Wis. 481. 

58 C.J. p 1122 note 1. 

42. Tex.—^Richards v. Combest, Civ. 
App., 208 S.W.2d 392, refused no 
reversible error—Hazzard v. Mor¬ 
rison, Civ App., 180 S.W. 244, af¬ 
firmed 143 S.W. 142, 104 Tex. 589. 

43. N.Y.—-City of New York v. New 
York Cent B. Co., 3 N.E.2d 931, 275 
N.Y. 287. 
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The true rule would appear to be that the statute 
of limitations which would affect an action at law 
does not determine laches in seeking specific per¬ 
formance,^^ and that, while courts of equity have 
in some instances adopted the statute as a meas¬ 
ure of time beyond which plaintiff will be deemed 
gmlty of laches,^5 ^ delay for less than such a 
period will not be considered laches in the absence 
of any special circumstances,but that a delay for 
less than the statutory period will amount to laches 
where such circumstances exist.^^ 

(3) Grantee in Possession 

A grantee In possession of property may as a rule 
delay suit for specific performance Indefinitely without 
being guilty of laches. Likewise, his grantor may de¬ 
lay beyond the period allowed by law for suing without 
being guilty of laches barring specific performance. 

One who is in possession of property may, with¬ 
out being guilty of laches, delay indefinitely his 
suit for specific performance to compel a convey¬ 
ance of the property to him,^® and his delay will not 
operate to defeat his right in the absence of special 
circumstances intervening to make specific enforce¬ 
ment impossible or inequitable,^® since his possession 
is regarded as a continuous assertion of his claim.®® 
He need not sue until after repudiation of his rights 
in the property,®^ or until after his possession is 
disturbed.®® In some jurisdictions statutes provid¬ 


ing that delay by a vendee in possession shall not 
constitute laches have been applied to suits for 
specific performance.®® 

Where the grantee in possession under a parol 
gift delays for a long time and innocent third per¬ 
sons have acquired rights during his delay, it has 
been held that he cannot obtain specific perform¬ 
ance of the parol gifL®^ 

Delay by grantor. Even though the vendor of 
realty has delayed suit against his vendee in pos¬ 
session so long that his action is barred at law, 
he may in an otherwise proper case be permitted 
to sue for specific performance of the purchase con¬ 
tract by the vendee,®® and a vendee in possession 
cannot object on the ground of laches where the 
vendor’s delay has in no manner prejudiced him.®® 

(4) Delay after Repudiation or Forfeiture of 
Contract 

On the defendant’s repudiation of the contract, or 
his declaration of a forfeiture, a plaintiff seeking spe¬ 
cific perfo-rmance should sue promptly, and his failure to 
do so may constitute laches. 

On repudiation of a contract the party seeking 
specific performance must file his bill promptly.®*^ 
An unexplained delay after repudiation may amount 
to laches,®® even though comparatively brief,®® 
although the length of time necessary to amount 


44b Pa.—^Fidellty-Phlladelpliia Trust 
Co. V. Simpson, 143 A. 202, 293 Pa. 
577. 

58 C.J. p 1123 note 6. 

4B. Okl.—Thompson v. Rosehill 

Burial Park, 60 P.2d 766, 177 Okl. 
422. 

58 C.J. p 1123 note 7. 

4Ci Okl.—^Miller v. Roberts, 282 P. 

1104, 140 Okl. 271. 

58 C.J. p 1128 note 8. 

47. N.J.—Cox V. Brown, 101 A. 260, 
87 N.J.B(i. 462. 

68 aj. p 1123 note 9. 

48. U.S.—^Pike Rapids Power Co. v. 
Minneapolis, St P. & S. S. M. R. 
Co., C.C.A.Mlnn., 99 F.2d 902, cer¬ 
tiorari denied Minneapolis, St P. & 
a S. M. R. Co. V. Pike Rapids 
Power Co., 59 S.Ct 862, 805 U.S. 
660, 83 LhBd. 428, rehearlngr denied 
59 S.Ct 487. 306 U.S. 667, 83 L.Bd. 
1062, certiorari denied Pike Rapids 
Power Co. v. Minneapolis, St P. & 
S. S. R. Co., 69 S.Ct 488, 306 U.S. 
640, 83 L.Bd. 1040. 

Ala.—Johnson v. Delony, 1 So.2d 11, 

' 241 Ala. 16. 

Ark.—WiUiams v. Dumas, 126 aw.2d 
934, 197 Ark. 1011. 

HI.—^Brubaker v. Hatjlmanolis, 88 
N-KSd 843, 404 DL 842. 

Wash.—Griffin v. Hart; 173 P.2d 780, 
26 WashlSd 804. 


Wls.—Corpus Juris gnoted la In re 
Shinoe's Estate, 250 Rr.W. 606, 608, 
212 Wls. 481. 

68 C.J. p 1123 note 11. 

Xiapse of seventeen years did not 
constitute laches precludlngr vendee 
from obtainlngr specific performance 
against vendor’s devisee, where ven¬ 
dee was In possession with vendor’s 
consent and spent money on prop¬ 
erty.—^McBlinney v. Primrose, 162 A. 
47, 18 DeLCh. 417. 

49. Ala,—Corpns Juris dted in 
Johnson v. Delony, 1 So.2d 11, 12, 
241 Ala 16. 

Mich.—Rodgers v. Beckel, 138 N.W. 

I 202, 172 Mich. 644. 

60. Wls.—Oorpns Juris dted in In 
re Shlnoe’s Estate, 250 27.W. 505, 
508, 212 Wls. 481. 

68 aj. p 1124 note 18. 

61- Wls.—Cgrpns Juris dted in In 
re Shlnoe’s Estate, 250 N.W. 605, 
212 Wls. 481. 

68 C.J. p 1124 note 14. 

62. Wls.—Corpus Juris dted in In re 
Shinoe’s Estate, 260 N.W. 606, 508, 
212 Wls. 481. 

68 C.J. p 1124 note 16. 

63. U.S.—Knaggs v. Cleveland-Cliffs 
Iron Co., C.C.AOhio, 287 P. 814. 

68 C.J. p 1124 note 17. 
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54. W.Va—^BTrame v. Frame, 9 S.E. 
901, 82 W.Va 463, 5 Ii.R.A. 823. 

66. S.C.—^Board of Missions for 
Freedmen of Presbyterian Church 
of U. S. V. Dreher, 198 S.E. 189, 
185 S.C. 65. 

66- Pa—^Bohlen v. Blade, 85 A. 470, 
237 Pa 399. 

67. N.J.—Schaffer v. Latta, 168 A. 
41, 113 N.J.Eg. 689—Storch v. Tep- 
perman, 131 A 626, 99 N.J.Bq. 48. 

Wash.—^Mogul Logging Co. v. Smith 
Livesey Wright Co., 55 P.2d 1061, 
185 Wash. 609. 

Acguiesoenoei 

The failure of party receiving no¬ 
tice of abandonment of contract for 
sale of land to make Immediate as¬ 
sertion of his right to enforce con¬ 
tract may be considered as sudi ac¬ 
quiescence In the notice and an aban¬ 
donment of equitable rights as to 
leave the parties to their legal reme¬ 
dies and liabilities.—Moran v. Fif¬ 
teenth Ward Building & Loan Ass’n, 
26 A2d 426, 131 N.J.Eq. 861. 

68. Delay of three yeaars 

Cal.—^Lind v. Baker, 119 P.2d 806, 48 
CaJ.App.2d 234. 

69. Md.—Emkey v. Siegel, 64 A.2d 
561, 192 Md. 57L 

68 C.J. p 1124 note 21. 

Pour numtlui 

Md.—Emkey v. Siegel, supra. 
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to laches depends on the circumstances of the par¬ 
ticular case.fiO Likewise, a delay after defendant 
has declared a forfeiture under the terms of the 
contract will constitute laches in the absence of 
equitable circumstances explaining the delaybut, 
where the party seeking performance has himself 
fully performed, no amount of delay will constitute 
laches until there has ‘been an open disavowal of 
his right.®2 

(5) Prejudicial Change in Conditions ' 

As a general rule mere lapse of time without any 
alteration of conditions rendering It Inequitable to en¬ 
force the contract will not constitute laches barring 
specific performance. 

Since mere lapse of time does not ordinarily con¬ 
stitute laches barring specific performance, as dis¬ 
cussed supra subdivision b (2) of this section, the 
permitting of mere lapse of time without s^y al¬ 
teration of conditions'^ such as would result in 
prejudice to defendant®^ or some third person®® 
ordinarily is not laches. Plaintiff will, however, be 
considered barred by laches where by reason of the 
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delay conditions have so changed that a decree of 
specific performance would work hardship on de¬ 
fendant,®® or where during the delay some third 
person has acquired rights which would be affected 
by such decree.®^ Where, however, the third per¬ 
son acquired his interest with full knowledge of 
plaintiff’s rights, such interest is not an interven¬ 
ing equity rendering the delay laches.®® 

Change in value. In the absence of other circum¬ 
stances sufficient to cause the delay to constitute 
laches, a delay during whidi there is no fluctua¬ 
tion of the value of the property which is the sub¬ 
ject of the contract is not laches.®® Wliile the 
single fact that land which is the subject of a con¬ 
tract fluctuates in value during a period when 
plaintiff delays suing will not show laches barring 
specific performance,*^® particularly where no dam¬ 
age to defendant results,^^ nevertheless on a show¬ 
ing of prejudice to defendant, plaintiff’s delay for a 
period of time during which the property has 
changed in value may bar him from obtaining re- 
lief.72 
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60. OBIan.—-Golden v, Claudel, 118 P. 
77, 85 GS:an. 465. 

58 CJ. p 1124 note 22. 
liaoliefl bald not shown 

(1) In general.—^Rowland v. Cook, 
38 P.2d 224, 170 Wash. 624, 101 A-KR. 
180—58 CJ. p 1124 note 22 [a], 

(2) Delay of three months.—^Moran 
V, Fifteenth Ward Building & Loan 
Ass’n, 26 A.2d 426, 181 N.J.Fq. 361. 

61. HL—^Beach v. Dyer, 83 Ill. 296. 

62. Ind.—Cutsinger v. Ballard, 17 
N.F. 206, 115 Ind. 93. 

63. Oa.—Rich v. Rich, 166 S.E. 109, 

175 Ga. 258. 

HI.—Cities Service Oil Co. v. Vlerlng, 
89 N.E.2d 392, 404 111. 538, 13 A.L.R. 
2d 1448. 

La.—^Reuter v. Reuter’s Succession, 
19 So.2d 209, 206 La. 474. 

Mich.—Kutschinski v. Zank, 11 N.W. 

2d 881, 307 Mieh. 260. 

Okl.—^Henry Keep Home v. Moore, 

176 P.2d 1016, 198 Okl. 198. 

Pa.—^Long V. Rowe, 70 Pa.Dlst.&Co. 
680—^Usdavln v. Zegarski, Com.Pl., 
37 Luz.Leg.Reg. 223. 

Tex.—^Harris County v. Jones, Civ. 
App., 219 S.W.2d 737, refused no re¬ 
versible error. 

Va.—Shirley v. Van Every, 167 S.E. 
846, 159 Va. 762. 

Wis.—^Thomsen v. Olson, 262 N.W. 
601, 219 Wla 146. 

58 C.J. p 1122 note 2, p 1124 note 26. 
Easement 

(1) Failure for a prolonged period 
to enforce an easement founded on a 
grant will not constitute laches har- 
ring the right to specific performance 
of an agreement to open and improve 
the way for such- easement.—Stro- 


snlder v. Ponlm, 126 P.2d 915, 52 Cal. 
App.2d 745. 

(2) On the other hand, landowners 
who were entitled to easement of 
way across railroad right of way but 
did not attempt for nearly sixty 
years to enforce railroad’s covenant 
to construct farm crossing were guil¬ 
ty of laches precluding specific per¬ 
formance of such covenant.—Hustlna 
V. Grand Trunk Western R. Co., 6 
N.'W’.2d 902, 303 Mich. 68L 

64w m.—Cities Service Oil Co. v. 
Vlering, 89 N.E.2d 392, 404 Ill. 638, 
18 A,L.R.2d 1448—Young v. Kich, 
15 N.E.2d 692, 369 IlL 29. 

Me.—^Tewksbury v. Noyes, 23 A.2d 
204, 138 Me. 127. 

Md.—^Boehm v, Boehm, 34 A.2d 447, 
182 Md. 254. 

Mass.—^New England Trust Co. v. 
Spaulding, 38 N:.E.2d 672, 310 Mass. 
424. 

N.J.—^Moran v. Fifteenth Ward 
Building & Loan Ass’n, 25 A.2d 426, 
131 N.J.Eq. 361. 

N.T.—^Parsons v. Lipe, 286 N.T.S. 
60, 158 Misc. 32, affirmed Parsons 
V. First Trust & Deposit Co., 277 
N.Y.S. 426, 243 App.Div. 681, and 
277 N.T.S. 428, 243 App.Div. 681, 
affirmed 200 N.E. 81, 269 N.T. 630. 
Wash.—^Ellis v. Wadleigh, 182 P.2d 
49, 27 Wash.2d 941—Griffin v. Hart, 
178 P.2d 780, 26 Wash.2d 304. 

58 CJ. p 1124 note 27. 

Ghaage in financial condition 
Suit for specific perfomiance of 
contract to purchase land which was 
brought within six months after date 
fixed for conveyance and payment of 
purchase price waa not barred by 
laches, even though a substantial ad¬ 
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verse clmnge in the financial condi¬ 
tion of purchasers had taken place 
between the time fixed for convey¬ 
ance and commencement of the suit. 
—Oliver v. Poulos, 44 N.R2d 1, 812 
Mass. 188, 142 A.L.R. 1094. 

Delay working to disadvantage of 
plaintur rather than to that of de- 
fendwt is not larches barring suit for 
specific performance.—Tewksbury v. 
Noyes, 23 A.2d 204, 138 Me. 127. 

65. Cal.—^McGibbon v. Schmidt, 166 
P. 460, 172 Cal. 70—Parkside Re¬ 
alty Co. V. MacDonald, 137 P. 21, 
166 Cal. 426 

66. IJ.S.—^Mullins Mfg. Co. v. Booth, 

C. C.AMich.. 125 P.2d 660—Goudeau 
V. Daigle. D.C.La, 37 F.Supp. 843, 
affirmed, ac.A., 124 P.2d 666, cer¬ 
tiorari denied 62 S.Ct 1290, 316 
U.S. 696, 86 L.Ed. 1766. 

58 aj. p 1125 note 29. 

67. HI.—^Miller v. Clark, 183 N.R 
685, 301 Ill. 273. 

58 aj. p 1125 note 30. 

68. D.C.—Bride v. Reeves, 86 App. 

D. C. 476. 

58 C.J. p 1125 note 31. 

69. Cal.—Tutt V. Davis, 110 P. 690, 
13 Cal.App. 715. 

58 C.J. p 1125 note 38. 

70. XT.S.—Shell v. Strong, C.C.A. 
Han., 151 F.2d 909. 

71. U.S.—Shell V. Strong, supra. 
Where value same after interim 

fiuotnatlon 

U.S.—Shell V. Strong, supra. 

72. Tenn.—Campbell v. Bartlett, 122 
S.W. 260, 122 Tenn. 208. 26 l p A_, 
N.S., 639. 

58 C.J. p 1125 note 84. 
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e. Excuses for .Eday 

Lapse of time wilt not bar specific performance where 
circumstances exist excusing th« delay and render It 
inequitable to interpose the bar of laches. 

Lapse of time will not bar specific performance 
where circumstances exist which excuse the delay 
in bringing suit and render it inequitable to inter¬ 
pose the bar of laches."^* 

Attempted settlement. Delay in suit by reason of 
a bona fide attempt at settlement is not ladies.^^ 

Delay invited hy defendant. Although plaintiff 
may, by reason of lapse of time, forfeit by his lach¬ 
es his right to specific performance, as discussed 
supra subdivisions a and b of this section, where 
the cause of the delay in seeking the remedy is the 
conduct of defendant, the delay is not laches.75 
Thus, where plaintiffs delay was due to defend¬ 
ant's attempt to perfect the title which was to be 
conveyed to plaintiff,^® or where defendant has 
promised from time to time to cure the defective 
title to the property conveyed,defendant may 
not urge laches as a defense. Delay in suing for 
specific performance of a contract to convey is not 
laches where defendant, not having title, could not 
convey.^* Where defendant, after refusing to ex¬ 


tend an agreement subsequently verbally agreed to 
do so, plaintiff's delay after the initial refusal is 
not laches.7® 

Relationship between parties. Where a close or 
confidential relationship exists or existed, between 
the parties to the contract, specific performance 
of which is sought, a long delay during the existence 
of the relationship generally will not be considered 
laches;®® but the hesitancy of applying the rule 
of laches in cases of relationship does not oper¬ 
ate where the delay continues for a prolonged pe¬ 
riod after the death of the person with whom the 
contract was made.®i Where one spouse fails 
to sue another for fear of aggravating tiie latter's 
illness, suit for specific performance brought after 
the death of the latter has been held not to be barred 
by laches.®® Inharmonious relations between a sur¬ 
viving spouse and her stepchild have been held to 
excuse laches of the stepchild in failing to sue the 
blood parent during the latter's lifetime.®® 

Ignorance of rights. Where plaintiff is excusa¬ 
bly ignorant of facts requiring suit, he is not guilty 
of laches for failing to bring specific performance 
during the period of such excusable ignorance,®^ 


SnbstiuLtial Inoraase in value 

Plaintiffs were not entitled to spe¬ 
cific performance of a contract for 
sale of realty, where for a long period 
of time after their objections bad 
been overruled and a deed had been 
executed and delivered to defendant 
they stood idly by and apparently 
abandoned their claim, and in the 
. meantime defendant had sold a large 
portion of the tract to others, prop¬ 
erty had greatly increased in value, 
and extensive Improvements had 
been made by the present owners.— 
Jones V. Gravity Fill Service Station, 
€4 A.2d 490, 861 Pa. 198. 

73- Md.—Camden Sewer Co. v. May¬ 
or and Council of Salisbury, 160 A. 
4, 162 Md. 454. 

74. Colo.—Consolidated Juchem Ditch 
etc., Co. V. Old, 163 P. 78, 62 Colo! 
470. 

68 C.J. p 1127 note 68. 

75. Del.—Cartmell v. Nigro, 165 A. 
626, 19 DeLCh. 231. 

Ill.—^Brubaker v. Hatjimanolis, 88 
N.B.2d 843, 404 Dl. 342. 

Md.—^DeMar v. Orosco Bldg Co., 16 
A.2d 884, 179 Md. 161. 

N.J.—Wolpert v. Palisade Gardens, 
11 A.2d 318, 127 N.J.Eq. 62, afiOlrmed 
15 A.2d 762, 128 N.J.Eq. 182. 

Ohio.—■‘Whitacre v. Hoffman, App., 
79 N.E.2d 373. 

Okl.—Holland v. Boss, 117 P.2d 798, 
189 Okl. 428. 

S.C.-^hannon v. Freeman, 109 S.E. 

" 406, 117 S.a 480. 

68 aj. p 1126 note 37. 


Condnet Inlliiig pladntiir into false 
sense of seonrity 

Okl.—Holland v. Boss, 117 F.2d 798, 
189 Okl. 428. 

Bonsai to oonsninmate 
Where record in vendee’s suit 
against vendor for specific perform¬ 
ance of contract for sale of real es¬ 
tate established that vendee was at 
all times able, ready, and willing to 
perform and that failure to perform 
was occasioned by vendor’s refusal 
to consummate sale, vendee was not 
chargeable with laches.—DeMar v. 
Crosco Bldg. Co., 16 A.2d 884, 179 
Md. 161. 

Xrnsnocessfiil efforts to secure ooiu 
veyanoe 

I Ohio.—Whitacre v. Hoffanan, App., 
79 N.B.2d 873. 

76. Mich.—Stauch v. Daniels, 216 
N.W. 311, 240 Mich. 296. 

S.C.—Saverance v. Lockhart, 86 S.EL 
606, 67 S.C. 131. 

77- HI.—^Lancaster v. Roberts, 83 
N.E. 27, 144 m. 213. 

78- Tex.—Campbell v. McFadin, 9 
S.W. 138, 71 Tex. 28. 

68 C.J. p 1126 note 40. 

79- N.J.—Thompson v. Keeler, 42 A. 
1043. 

80- Fla.—Corpus JqtIb Mted In Cot¬ 
tages, Miami Beach, v. Wegman, 67 
So.2d 439, 442. 

68 aj. p 1126 note 43 
Father and daughter 
Fla.—Cottages, Miami Beach v. Weg¬ 
man, 67 So.2d 489. 
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81. Mo.—Hobbs V. Henley, 186 S.W. 
931. 

58 aJ. p 1127 note 44. 

88. Md.—^Young V. Cockman, 84 'A.2d 
428, 182 Md. 246, 149 A.L.B. 1006. 
Agreement to give property 
Wife’s suit to enforce contract 
whereby husband who had been liv¬ 
ing apart from wife agreed to give 
wife certain property in considera¬ 
tion of wife’s agreement to take hus¬ 
band into her home and care for him 
was not barred by laches on ground 
that action was not brought for al¬ 
most two years after agreement was 
made, where wife had refrained from 
taking action to avoid aggravating 
husband’s illness, but action was 
brought within three months after 
husband’s death.—Young v. Cockman, 
supra. 

83. FLa.—Cottages, Miatwi Beach v. 
Wegman, 57 So.2d 489. 

84. HI.—^Brubaker v. Hatjimanolis,. 
88 ]Sr.E.2d 848, 404 HI. 842, 

W.Va.—Hartmann v. Windsor Hotel 
Co., 68 S.R2d 34. 

Coastruotloi& of house 
Where vendees named in land con¬ 
tract were urged to visit subdivision 
with a view to exchanging their lot 
for another, but vendees never con¬ 
sented to exchange or to the use of 
their land and did not know that pos¬ 
session thereof had been taken until 
they visited the premises and saw a 
house being, erected thereon, where¬ 
upon they secured legcU advice and 



81 C.J.S. 


SPECIFIC PERFORMANCE 


§§ 117-llS 


and ignorance brought about by concealment of 
facts by defendant excuses delay.^s Where both 
parties were ignorant of the ineffectiveness of a 
reconveyance, delay for a long time before dis¬ 
covery of its invalidity is not laches.^® A short 
delay in bringing suit because plaintiff deemed his 
rights unenforceable is not laches.®^ Plaintiff is 
not guilty of laches where suit is brought within 
a reasonable time after becoming aware of his 
rights.®® Failure or delay to insist on performance 
is not laches where plaintiff was unaware that per¬ 
formance was possible.®® 

On the other hand, ignorance which could have 
been remedied by reasonable diligence is no ex¬ 
cuse,®® and the fact that plaintiff "supposed” he 
could not enforce his claim is no excuse for a long 
delay.®! Where plaintiff acquiesced in defendant's 
repudiation of a bond or conveyance, a delay there¬ 
after for a long period is not excused by plaintiff's 
mistaken belief that he could not recover an)rthing 
from defendant.®® 

Incompetence. Laches will not ordinarily be im¬ 
puted to one incompetent to act on his own behalf,®® 
and the neglect of an infant’s relatives to act for 
him will not prevent the infant from suing after 
attaining majority.®^ 

Pending Utigation. The pendency of litigation in¬ 


volving the same subject matter may excuse de¬ 
lay in instituting a suit for specific performance.®®^ 
However, delay caused by plaintiff himself by liti¬ 
gation has been held no excuse for laches.®® 

§ 118. Parties 

a. In general 

b. Parties to contract 

c. Persons interested 

d. Joinder of parties generally 

e. Bringing in new parties; intervention* 

f. Particular persons as parties 

a. In (General 

The general rules relating to parties In suits In equity 
ordinarily control with respect to parties in suits for 
specific performance. 

Generally speaking, the rules relating to the par¬ 
ties to suits in equity in general, as discussed in Eq¬ 
uity §§ 133-170, govern and control the necessary or 
proper parties to a suit for specific performance.®^ 
As a general rule, a suit for specific performance- 
may and should be brought by the real party in* 
interest®® One for whose benefit the suit is brought 
should be treated as plaintiff prosecuting the case,®®' 
although he is nominally a defendant,! and, there¬ 
fore, if the other defendant has no remedy against 
such use plaintiff, nominally defendant, there is- 


two days later filed suit for specific 
performance or In lieu thereof for 
reimbursement of moneys paid on 
the contract vendees were not pre¬ 
cluded from recoverlngr on ground of 
authorization, acquiescence, consent 
approval, or laches.—^Hornbeck v. 
Midwest Realty, 288 N.W. 89, 287 
Mich. 230. 

85. Cal.—^Elams v. Olney, 22 F. 57, 
80 Cal. 90, 13 Am.S.R. 101. 

86. Tez.—^McAllen v. Raphsel, Civ. 
App., 96 S.W. 760. 

87. U.S.—^Brown v. Sutton, Wls., 9 
S.Ct 278, 129 U.S. 238, 82 L.Ed. 664. 

88. Cal.—Stelnberger v. Young, 165 
P. 432, 175 Cal. 81. 

W.Va.—^Applegate v. Wellsburg 

Banking, etc., Co., 69 8.E. 901, 68 
W.Va. 477. 

89. Del.—P. B. Norman Co. v. Du 
Pont de Nemours, 108 A. 743, 12 
Del.Ch. 156. 

90. Cal.—Eshleman v. Henrietta 
Vineyard Co., 86 P. 775, 102 Cal. 
xvil. 

58 CJ. p 1127 note 45. 

91. U.S.—Jones v. Perkins, C.C 
Mich., 76 P. 82. 

N.J.—Lozier v. Hill, 59 A. 234, 68 
N.J.Bq. 300. 

M. U.S.—Wright V. Fullerton, C.C. 
HL, 30 P.Ca3.No.l8,079, 2 Biss. 336. 

81 C.J.S.—42 


93. Mich.—^Putnam v. Tinkler, 47 
N.W. 687, 83 Mich. 628. 

68 C.J. p 1127 note 55. 

94. Mich.—Putnam v. Tinkler, su¬ 
pra. 

95. Ga—^Finney v. Blalock, 68 S.B. 
2d 429, 206 Ga 655. 

La.—^Dewenter v. Mott App., 27 So.2d 
444. 

Mo.—^Ver Standig v. St Louis Union 
Trust Co., 98 S.W.2d 588, 339 Mo. 
539. 

96. Md.—^Myers v. Silljacks, 58 Md. 
319. 

97. Mo.—Hartvedt v. Harpst App., 
216 S.W.2d 689. 

N.C.—^Mclver Park, Ina, v. Brlnn, 27 
S.B.2d 548, 223 N.C. 502. 

N.T.—^International Paper Co. v. 
Hudson River Water Power Co., 86 
N.Y.S. 736, 92 App.Div. 66. 

Tex.—^Langley v. Norris, Civ,App., 
167 S.W.2d 603, affirmed 178 S.W.2d 
454, 141 Tex. 405, 148 A.L.R. 555— 
Saulsbury v. Anderson, Civ.App., 
39 S.W.2d 142, error dismissed. 
Persons by or against whom specific 
performance may be enforced see 
supra 23-29. 

State as party 

(1) District court cannot grant 
specific performance of contract with 
commissioners' court for collection 
of delinquent taxes for percentage 
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of taxes collected, or award damages 
for breach thereof, unless state Is- 
party.—State v. Epperson, 42 S.W.2d 
228, 121 Tex. 80. 

(2) State, by Its public welfare 
commission, was not precluded from> 
maintaining action for specific per¬ 
formance of an option agreement 
giving state hospital option to pur¬ 
chase reaJty from owners, on ground 
that pleadings and evidence failed 
to show that the state was a party to* 
the contract, where theory of the- 
case of state was shown In pleadings 
and evidence was that superintend¬ 
ent of state hospital was acting as 
agent of the public welfare commis¬ 
sion and the state.—State, by and* 
through Public Welfare Commission 
V. Bonnett, 201 P.2d 989, 114 Utah. 
546. 

98. N.T.—^Presbrey-Leland, Inc. v. 
Semple, 109 N.T.S.2d 259, 200 Mlsc. 
1116. 

Ohio.—^McGllvery v. Shadel, 95 N.E.. 

2d 1, 87 Ohio App. 345. 

Pa.—^Kusmaul v. Stull, 51 A.2d 602,. 
356 Pa. 276. 

Wyo.—^Larsen v. Sjogren, 226 P.2di 
177, 67 Wyo. 447. 

99. Colo.—Antero, etc.. Reservoir 
Co. V. Lowe, 194 P. 945, 69 Colo.. 
409. 

1. Colo.—Antero, etc.. Reservoir Co.. 
* V. Lowe, supra. 
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no mutuality and the suit for specific performance 
must fail;2 but where there is a cross demand for 
damages to the property, an answer of certain de¬ 
fendants, admitting the allegations of the petition, 
ratifying the acts of plaintiff, and joining in a 
prayer for judgment, does not constitute them 
plaintiffs.^ 

b. Parties to Contract 

As a general rule all parties to a contract are ei¬ 
ther necessary or proper parties to a suit for its spe¬ 
cific performance. 

All the parties to a contract which is sought to 
be enforced are generally either necessary or 
proper parties to a suit for its specific perform- 
ance,4 even though it was made for the benefit of 
a third person, if there is nothing to indicate that 
it was for such person’s sole benefit® In some 
jurisdictions, it has been held that the general rule 
of equity pleading, that all persons who are ma¬ 
terially interested in the event of the suit or in the 
subject matter should be made parties either as 
plaintiffs or as defendants, as discussed in Equity 
§ 133, does not have full application to a suit for 
specific performance,® but that ordinarily the only 
necessary or proper parties to such a suit are the 
original parties or privies to the contract*^ or the 
persons who have succeeded to their interests.® 
Even in such jurisdictions, however, special cir¬ 
cumstances may authorize a departure from the 
rule, and allow or require other interested persons 


to be made parties.® 

Joint contract All the parties to a joint con¬ 
tract, whether vendors or vendees, or lessors or 
lessees, must join or be joined in the suit,i® and 
if some of such parties refuse to join as plain¬ 
tiffs, they may be joined as defendants but it 
has been held that one of two joint optionees to 
purchase land may maintain specific performance 
without joining as plaintiff the other optionee, who 
has repudiated the contract.^^ Also, where two 
vendors have signed a contract, but it appears that 
one of them has already deeded his interest to 
plaintiff, such vendor is not a necessary party to 
plaintiff’s suit for specific performance by the other 
vendor.!® 

c. Persons Interested 

(1) In general 

(2) Holder of title; owner 

(1) In General 

Generally speaking all persons interested In a con¬ 
tract of which specific performance Is sought, or In¬ 
terested In the subject matter of such contract, are ei¬ 
ther necessary or proper parties to the action. 

In accordance with the rules of equity pleading, 
as discussed in Equity § 253, ordinarily all persons 
are necessary parties to a suit for specific perform¬ 
ance who are materially interested in the enforce¬ 
ment of the contract,!^ or in the subject matter 
thereof,!® at least if they are to be bound by the 


2. Colo.—^Antero, etc., Keservoir Co. 
V. Liowe, supra. 

8. Mo.—Woerheide v. Schollmeyer, 
270 S.W. 370. 

4 . Mont—^Board of Kailroad Com*rs 
V. Reed, 58 P.2d 271. 102 Mont 882. 
Tex.—^Baker v. Arnett, Clv.App., 106 

S.W.2d 849, error dismissed. 

68 C.J. p 1128 note 67—21 aJ. p 282 
note 88. 

Directors of dissolved oorporatloiL 
A bill in equity for specific per¬ 
formance of contract to purchase 
realty of dissolved corporation was 
defective in failingr to make directors 
of such corporation, with whom alone 
purchaser contracted, parties to the 
bill in their capacity as directors, 
even though they were named among 
complainants in their capacity as 
stockholders.—^DlPrete v. Vallone, 88 
A.2d 769, 70 R.I. 286. 

6. Ala.—Simmons v. Henderson, 93 
So. 624, 207 Ala. 692. 

58 C.J. p 1128 note 68. 

Contract of adoption 
An equitable suit to enforce a parol 
contract of adoption against the es¬ 
tate of the adopting parent was 
maintainable by the child, without 
bringing in the name of his natural 


parent, who was a party to the con¬ 
tract.—^Lansdell v. Lansdell, 87 S.H. 
782, 144 Ga. 671. 

6. HI.—Springfield State Nat. Bank 
V. U. S. L. Ins. Co., 87 N.R 396, 238 
Ill. 148—Washburn, etc., Mfg. Co. 
V. Chicago Galvanized Wire Fence 
Co., 109 Ill. 71. 

7. HI.—Clark v, Jankowski, 99 N.EI. 
338, 255 HI. 129. 

58 C.J. p 1128 note 71. 

8. N.J.—Collins V. Leary, 71 A. 603, 
74 N,J.Bq. 862, 

58 C.J. p 1128 note 75. 

9. Ill.—Cowan v. Kane, 71 N.B. 1097, 
211 Ill. 672. 

58 aJ. p 1128 notes 76, 77. 
la Ga.—^McLellan Stores Co. v. Rol¬ 
lins, 143 S.B. 369, 166 Ga. 378. 

58 C.J. p 1129 note 78. 

Codwner erroneotisly signed as wit¬ 
ness 

Joining cobwner of realty as plain¬ 
tiff in specific performance suit did 
not make bill demurrable where, al¬ 
though apparently signing contract 
as witness, he allegedly signed as 
party.—Goszka v. Kleis, 161 A. 170, 
163 Md. 167. 

11. Tenn.—Cook v. Hadly, Cboke 
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12. Pa.—Schaeffer v. Herman, 85 A. 
94, 237 Pa. 86. 

13. Ga.—^Lively v. Munday, 40 S.B. 
2d 62, 201 Ga. 409, 173 A.L.R. 1295. 

14ta Del.—Shore v. Union Drug Co., 
159 A. 371. 

D.C.—^Dougherty v. Keane, 50 F.2d 
1013, 60 APP.D.C. 248. 

HI.—Espadron v. Davis, 52 N.E.2d 
716, 385 Ill. 304. 

N.J.—^International Union, United 
Auto., Aircraft & Agricultural Im¬ 
plement Workers of America, v. 
Elastic Stop Nut Corp., 53 A.2d 
339, 140 N.J.Eq. 177. 

R.I.—^DiPrete v. Vallone. 38 A.2d 769, 
70 R.I. 286. 

58 C.J. p 1129 note 84. 

Representative 

In a suit for specific performance 
of an agreement between the admin¬ 
istrator of a decedent’s estate cmd 
one of the decedent's sons, the other 
sons are not necessary parties where 
the administrator represents their 
interests.—^Kennedy v. Kennedy, 91 
N.T.S.2d 294. 

15- Miss.—^May v. Sullivan, 37 Mlsa 
541. 

Nev.—^Young Inv. Co. v. Reno Club, 
208 P.2d 297, 66 Nev. 216. 
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results of the suit,i6 and in any event they are who have or claim no legal or beneficial interest 
proper parties; and where such a person is a in the suit or its subject matter,22 and whose in- 
i^cessary par^, and has not been joined, the fact terests, if any, will not be affected in any way there- 
• appears as a witness at the trial is not by,22 or whose presence is not necessary to a deter- 
suflacnent to waive the rule.12 A person for whose mination of the rights between the parties to the 
benefit the contract was made is a proper party suit.24 A person whose reputed equity in the land 
to a bill for its specific performance,^2 and should is indicated only by uncertain and indefinite evi- 
be made a, party to a suit to enforce performance dence is not a necessary party to a suit for specific 
of a provision of the contract affecting him.20 performance of a land contract and in a suit 

for specific performance of a contract to buy prop- 
One having no rights or equities which will be erty, involving the construction of a will as a 
affected by the result of a suit for specific perform- secondary and collateral question, it is unnecessary 
ance is not a necessary party,2l and persons are and burdensome to require all parties interested in 
neither necessary nor proper parties to the suit, the will to be joined in the proceeding.26 


N.J.—•Fidellty-Phlladelphia Trust Co. 
V. Harloff, 80 A.2d 57, 188 N.J.Eq. 
44—^Brezlnski v. Breves, 156 A. 429, 
109 N.J.Eql. 206. 

N.T.—George V. Clark Co. v. New 
York, N. H. & EL R. Co., 107 N.Y.S. 
2d 721, 279 App.Div. 89. 

Wash.—^McLean v. Archer, 201 P.2d 
184, 32 Wa8h.2d 234. 

58 aJ. p 1129 note 85. 

XiesBor and lessee 

In suit by assignee of written lease 
and option agreement for purchase 
of leased property for specific per¬ 
formance of option agreement, lessor 
and lessee were properly made par¬ 
ties defendant.—^Martin v. Oakhurst 
Development Corp., 29 S.Q.2d 179, 197 
Ga. 288. 

Person in possession 

In action for specific performance 
of option to execute a lease and to 
recover possession of the premises, 
person in possession of premises was 
properly brought in as a party de¬ 
fendant in order to permit complete 
determination of issues.—^Young Inv. 
Co. V. Reno Club, 208 F.2d 297, 66 
Nev. 216. 

16. N.C.—Sheets v. Dillon, 20 S.E.2d 
344, 221 N.C. 426. 

17. Md.-—Wolbert v. Rlef, 71 A.2d 
761. 

S.D.—^Peterson v. Cussons, 258 N.W. 

810, 63 S.D. 357. 

58 C.J. p 1129 note 86. 

18. Pa-—^Moore v. Hirsh, 18 Pa.Dist. 
208, 30 Pa.Co. 7. 

19. Minn.—Corpus Juris dted In In- 
gelson V. Olson, 272 N.W. 270, 276, 
199 Minn. 422, 110 A.L.R. 167. 

58 aJ. p 1129 note 88. 

Trustees or cestui que trust as par¬ 
ties see infra § 120. 

Beneficiary of insurance policy 
A beneficiary who takes out a life 
Insurance policy and pays the pre¬ 
miums is the proper party plaintiff in 
an action for specific performance of 
an agreement to issue a paid-up pol¬ 
icy.—Continental L. Ins. Co. v. Vol- 
ger, 89 Ind. fi72, 46 Am.R. 185. 


Corporation 

(1) In action for specific perform¬ 
ance of alleged oral contract between 
deceased majority stockholder, presi¬ 
dent, and manager of corporation, 
and individual plaintiff that, if indi¬ 
vidual plaintiff would buy certain 
number of shares in corporation from 
majority stockholder, majority stock¬ 
holder would convey realty on which 
corporation's building was located to 
corporation, corporation was a prop¬ 
er and necessary party.—^McLean v. 
Archer, 201 P.2d 184, 32 Waah.2d 234. 

(2) Where owner of entire capital 
stock of corporation contracted to 
sell a half Interest but contract pro¬ 
vided that proceeds were to be used 
in capital structure of business of 
corporation only and that proceeds 
would be employed only as capital, 
suit for specific performance of con¬ 
tract could be maintained in name of 
corporation only.—^Baruch v. W. B. 
Haggerty, Inc., 188 So. 797, 137 Pla. 
799. 

20. Ala-—^Burgln v. Sugg, 85 So. 633, 
204 Ala. 270. 

58 C.J. p 1129 note 89. 

21. Pla.—^EYaser v. Cohen, 81 So.2d 
463, 159 Fla. 253. 

S.C.—Tiencken v. Zerbst, 13 S.£:.2d 
483, 196 S.C. 438. 

Tex.—^Bentley v. Ringer, Civ.App., 
248 S.W.2d 952. 

Father of diild to be adopted 
In a suit brought against the 
representative of a decedent's estate 
to enforce a contract whereby dece¬ 
dent had promised to adopt plaintiff, 
it hajs been held that the natural 
father of plaintiff is not a necessary 
party even though the contract was 
made with him.—Toler v, Goodin, 37 
S.E.2d 609, 200 Oa, 527—-Copelan v. 
Monfort, 113 S.E. 514, 153 Ga. 568. 
liessee 

Where purchaser was willing to ac¬ 
cept realty subject to all outstanding 
leases, lessees were not necessary 
and indispensable parties to suit by 
purchaser for specific performance of 
written contract of sale of realty.— 
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Jones V. English, Tex.Civ.App., 235 
S.W.2d 238, error dismissed. 
Settlement of will contest 
Where beneficiary of a decedent 
agreed in settlement of a will con¬ 
test to share with other claimants, 
and where beneficiary thereafter 
died, a probate proceeding for spe¬ 
cific performance was properly filed 
in the estate of the deceased benefi¬ 
ciary as against the contention that 
it should have been filed in the es¬ 
tate of the original decedent.-— 
Adams v. Reed, 215 P.2d 194, 168 HAn. 
576. 

22. XJ.S.—New Jersey Zinc Co. v. 
Singmaster, D.C.N.Y., 4 P.Supp. 967, 
modified on other grounds, C.C.A., 
71 P.2d 277, certiorari denied 
Singmaster v. New Jersey Zinc Co., 
55 S.Ct. 106, 293 U.S. 591, 79 D.Ed. 
685. 

Ohio.—Beldler v. Davis, 50 N.E.2d 
613, 72 Ohio App. 27. 

Md.—^Needle v. Clifton Realty Corp., 
73 A.2d 895. 

68 C.J. p 1180 note 90. 

23. Tex.—Johnson v. Mangum, Civ. 
App., 227 S.W. 750. 

68 C.J. p 1130 note 91. 

24. TJ.S.—^Thompson v. Automatic 
Fire Protection Co., D.C.N.Y., 197 
P. 750, affirmed 211 P, 120, 128 
C.C.A. 22. 

Uembers of voluntary association 
In a suit for specific performance 
against the officers of a voluntary 
association to compel them to levy 
an assessment to pay an insurance 
loss after It has been proved and ad¬ 
justed, in compliance with the ex¬ 
press provisions of the association's 
contract with plaintiff member, the 
other members of the association are 
not necessary parties.—Kimball v. 
Lower Columbia Pire Assoc., 135 P. 
877, 67 Or. 249. 

25. Va.—Canterberry v. Miller, 120 
S.E. 79, 96 W.Va. 1. 

26. R.I.—Maddalena v. Masso, 135 
A. 601, 48 R.L 92. 
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Persons claiming adverse or inconsistent inter- 
•ests. A third person claiming an adverse or in¬ 
consistent interest in the suit or its subject matter 
is not a proper party either as plaintiff or defend- 
^t,27 unless his claim is in some manner connected 
-with the purchaser's equity^s or with the vendor's 
:title.2® 

Indispensable parties. Interested persons who are 
mecessary parties to a determination of the entire 
controversy may not be indispensable parties in the 
sense that the court would have no jurisdiction 
without them to determine the rights of the parties 
before the court^O 

Where a compromise contract is so drawn that 
what is to be done by one party is the consideration 
for that which is to be done by the other, specific 
:performance of any portion of it cannot be had 
without bringing all the parties in interest before 
•the court so as to give opportunity for disposing of 
the whole controversy.^^ On the other hand, where 
-several persons have made a compromise as to 
their disputed rights and one of them has refused 
-to carry out the contract, it is not necessary that 
those against whom no relief is sought should be 
made parties to a bill to enforce the agreement.^^ 

(2) Holder of Title; Owner 

The holder of the legal title to property which Is the 
•subject of a eult for specific performance is a necessary 
party, even though he lacks any beneficial interest there- 
'^in. If a conveyance of the legal title Is sought. 


One who holds the legal title to the property in 
respect of which specific performance is asked, 
although he has no beneficial interest therein, is a 
necessary party defendant, if a conveyance of the 
legal title is sought.^^ if there are several owners 
of the property, all of them are necessary par¬ 
ties,®* and relief will not be granted against one 
of them only,®® although he is agent and attorney 
in fact for the others,®® and whether or not ob¬ 
jection for want of parties is raised by demurrer 
or otherwise.®*^ If one of the owners is undisclosed, 
he may properly be made a party;®® but a co¬ 
owner, who does not sign a contract executed by 
his coowners, is not a necessary party to a suit to 
enforce the contract, where there is nothing to 
show that he is not willing to carry out the agree¬ 
ment, and no relief is asked against hiuL®® The 
holder of an equitable or beneficial ownership in 
property is a proper,*® but not a necessary,*1 party 
to a suit against the holder of the legal title for 
specific performance of a contract to transfer or 
convey; and in an action for specific performance 
of a contract of sale against a corporation and two 
ofi&cers in whose name the title to the property is 
held, the corporation is a proper party but is not 
a necessary one where it does not appear that it 
has any equitable title to the property.*® In a suit 
against the purchaser for specific performance, all 
persons with claims against the title are necessary 
parties.*® 


.87. Ark.—Ashley v. Little Rock. 19 
S.W. 1058, 56 Ark. 391. 

:28. W.Va.—Carder v. Johnson, 100 
S.B3. 602, 84 W.Va. 709. 

68 C.J. p 1130 note 97. 

:29. Ark.—Ashley v. Little Rock, 19 
S.W. 1058, 66 Ark. 39L 
Puerto Rico.—^Lopez v. Ferrer, 25 
Puerto Rico 296. 

:Pos8lble interest 

Persons who have a possible Inter- 
•est In realty are proper, althougrh not 
necessary, parties to a suit by those 
claiming* adversely to them against 
those to whom they have contracted 
-to sell the property to determine the 
-validity of vendors* title.—'Taussig v. 
Van l5eusen, 87 A.2d 915, 183 Md. 436. 
.sa CaJ.—^Bank of California Nat 
Ass*n V. Superior Court in and for 
City and County of San Francisco, 
106 P.2d 879, 16 Cal.2d 616. 

■'31. Mich.—Baldwin v. Fletcher, 12 
N.W. 873, 48 Mich. 604. 

• 32. U.S.—French v. Shoemaker, Va., 
14 Wall. 314, 20 L.Ed. 852. 

:33. Or.—Oorpus Juris gnoted in. Cot¬ 
trell V. Prier, 212 P.2d 87, 90, 187 
Or. 464. 

.68 C.J. p 1130 note A ^ 


Holder of stock 

(1) Oral agreement as to contents 

of proposed decree for wife's main¬ 
tenance was not specifically enforce¬ 
able where corporation holding stock 
which was to be deposited for wife’s 
maintenance was not in court.— 
Braunstein v. Guarantee Trust Co., 
168 A. 434. 114 181. 

(2) Corporation was properly 
Joined in action for specific perform¬ 
ance of certain agreements with ref¬ 
erence to common stock of corpora¬ 
tion, since corporation was proper, 
if not a necessary, party.—^Rossheim 
V. Dwyer, 278 N.T.S. 311, 244 APP. 
Div. 729. 

Third persoiui in possession 

Third persons to whom, according 
to the evidence, defendants had con¬ 
veyed realty before suit for specific 
performance of contract to sell such 
realty to plaintiffs was commenced 
and who were in possession of the 
realty were necessary and indis¬ 
pensable parties to suit for specific 
performanca—Cottrell v. Frier, 212 
P.2d 87, 187 Or. 464. 

34. Ark.—Arkadelphla Lumber Co. 

V. M a nn, 94 S.W. 46, 78 Ark. 414. 

68 C.J. p 1130 note 3. 

660 


35. Ark.—^Arkadelphla Lumber Co. 
V. Maun, 94 S.W. 46, 78 Ark. 414. 

36. Ark.—Arkadelphla Lumber Co. 
V. Mann, supra. 

37. Ark.—^Arkadelphla Lumber C6. 
V. Mann, supra, 

38. Minn.—Hopkins v. Baremore, 
109 N.W. 831, 99 Minn. 413. 

68 C.J. p 1131 note 7. 

39. Cal.—Stanton v. Singleton, 64 
P. 687, 6 Cal.Unrep.C€U3. 129. 

40. N.T.—Menier v. Donald, 166 N. 
Y.S. 60, 98 Misc. 684. 

58 CJ. p 1131 note 10. 

4L Tex.—^Ledbetter v. Higbee, 36 
S.W. 801, 13 Tex.Clv*App. 267. 

68 C.J. p 1131 note 11. 

42. N.Y.—Wrightsville Hardware Co. 
V. Assets Realization Co., 144 N. 
Y.S. 991, 159 App.Div. 849. 

43. Del.—AJrich v. Wood, Ch., 63 
A.2d 439. 

Md.—^Taussig v. Van Deusen, 37 AL.2d 
915, 183 Md. 436. 

N.Y.—Imlach v. Seigel, 191 N.Y.S. 

814, 199 App.Div. 343. 

TTnaettfied gnestloiui 
Where title to realty is burdened 
with difficult and unsettled questions 
preventing free alienation thereof 
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Contingent interest. One having only a future 
•contingent interest in property under a will is not 
•a necessary party to a suit for specific performance 
*of an alleged agreement to devise the property to 
■plaintiff.44 

Holder in escrow. One who holds the deed as an 
•escrow and refuses to deliver it is a proper party 
•defendant to a bill for specific performance where 
•delivery of the deed is part of the relief sought,^5 
-and it is also proper to join all persons claiming an 
-interest in the deposit^® 

Successors of record owners have been held to 
^be proper, but not necessary, parties to a bill for 
specific performance of a contract for the convey- 
.ance of land.^7 

d. Joinder of Parties GeneraOy 

All persons having a common Interest In securing 
•specific performance of a contract may be Joined as 
■ parties plaintiff, and those having a common interest in 
preventing its performance may be Joined as parties 
r defendant. 

Only persons having a common interest in en- 
'forcing the contract against defendant may join 
as plaintiffs;^® and, on the other hand, all who are 
-interested in having the contract performed must 
join, or be joined, in a suit therefor,^® or a valid 


excuse for not joining them must be shown.®® 
Where the one transaction benefits several plain¬ 
tiffs, there is no misjoinder of parties because they 
are not all interested to the same extent but the 
mere fact that the act of one may prove beneficial 
to another, does not authorize joining the latter.®^ 
Where several persons join in the suit, the fact that 
one of them is not entitled to specific performance 
because he is not a party to the contract sought to 
be enforced does not prevent the granting of relief 
to the other plaintiff who is a party.®® 

Generally speaking, all persons may be joined as 
parties defendant, in a suit for specific perform¬ 
ance, who have a community interest, with respect 
to the subject matter, adverse to plaintiff,®^ or 
whose presence is necessary to a complete deter¬ 
mination of the questions or rights involved;®® 
but persons having neither interest nor material 
connection with the subject matter or the contract 
should not be joined,®® and it has been held that in 
order to create a necessity for joinder there must 
be a joint liability under the contract to be spe¬ 
cifically performed.®^ Where there are several 
different plaintiffs each seeking exclusive rights 
against the same defendant for specific performance 
of contracts, it has been said to be the better prac- 


•and some Interested persons are not 
parties to vendor’s suit for specific 
performance of contract for saJe of 
•realty to respondent, prayer of bill 
must be denied, as Judgment for com- 
.plainant, being in personam, not in 
•rem, would not settle Questions as to 
■such persons.—^Alrlch v. Wood, Del. 
Ch., 53 A.2d 439. 

•4A, Or.—^Benson v. Williams, 149 
P.2d 549, 174 Or. 404. 

•46. Iowa.—^Rea v. Ferguson, 102 
N.W. 778, 126 Iowa 704. 

W.Va.—^Davis v. Henry, 4 W.Va. 671. 
rParties to actions Involving escrow 
agreement generally see Escrows S 
16. 

•46. Okl.—Little Nick Oil Co. v. Dis¬ 
trict Judge of Tulsa County, 76 
P.2d 379, 182 Okl. 94. 

•Chrantor 

In action to compel delivery of an 
.assignment of oil and gas lease held 
in escrow, grantor in escrow agree- 
.ment asserting claim to the assign¬ 
ment wajs properly made a party.— 
Little Nick Oil Co. v. District Judge 
of Tulsa County, supra. 

■47. Md.—Arcadia Inv. Corp. v. 
Crown Cork & Seal Co., 57 A.2d 286, 
190 Md. 106—^Taussig v. Van Deu- 
sen, 37 A.2d 915, 183 Md. 436. 

•48. N.T.—Wood y. Perry, 1 Barb. 

114—^Wood V. Berry. 2 Sandf.Ch. 7. 
OMOsJoiuder held not shown 
^NT.Y.—S. Sc B. Rubber & Chemical 


Corp. V. Stein, 7 N.Y.S.2d 553, af¬ 
firmed 8 N.Y.S.2d 696, 266 App.Div. 
1012. 

Owners of entire interest 

It is proper to join together as 
parties plaintiff all those who are 
together the owners of the entire in¬ 
terest in the cause of action.—Stand¬ 
ard Lumber Co. v. Florida Industrial 
Co., 141 So. 729, 106 Fla. 884, certio¬ 
rari denied 53 S.Ct. 522, 289 U.S. 723, 
77 L.Ed. 1474. 

49. Pa.—Appeal of Alexander, 11 A. 
83. 

58 C.J. p 1131 note 17. 

50. N.Y.—^McCotter v. Lawrence, 4 
Hun 107, 6 Thomps. &C. 392. 

58 C.J. p 1131 note 18. 

51. Cal.—Stewart v. Smith, 91 P. 
667, 6 Cal.App, 162. 

53. N.Y.—Wood V. Perry, 1 Barb. 
114. 

53. Ark.—^Harper v. Thurlow, 270 
S.W. 607, 168 Ark. 491. 

54. Del.—^Jackson v. Wax, 171 A. 
755, 20 Del.Ch. 93. 

N.Y.—^Perlman v. East Annadale 
Beach Corporation, 263 N.Y.S. 776, 
233 App.Div. 599—^Raines v. Moran, 
64 N.Y.S.2d 194. 

58 aJ. P 1131 note 25. 

55. N.J.— Corpns Jtizis cited in But- 
tinghausen v. Rappeport, 24 A.2d 
877, 880, 131 N.J.EQ. 252. 
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N.Y.—^Plumbridge v. Sweeney, 42 N. 
Y.S.2d 463. 

58 C.J. p 1131 note 26. 

Zssnaace of stock 

A corporation was properly joined 
as defendant in action for specific 
performance of contract allegedly 
made by individual defendant for 
himself and corporate defendant for 
Issuance of one third of capital stock 
of corporation to plaintiff, since cor¬ 
poration was a proper and necessary 
party to carry out order requested.— 
Plumbridge v. Sweeney, 42 N.Y.S.2d 
463. 

Misjoinder held not shown 
Ala.—^American Book Co. v. State, 
113 So. 592, 216 Ala. 367. 

5& Ga.—Pearson v. Chamblee, 127 
S.E. 852, 160 Ga. 357. 

N.Y.—Perlman v. East Annadale 
Beach Corporation, 263 N.Y.S. 776, 
233 App.Div. 599. 

Subsequent purchaser 
In purchaser’s action for specific 
performance or rescission, joinder of 
subsequent purchaser from vendors 
was improper where there was no 
claim of fraud or notice.—Perlman v. 
East Annadale Beach Corporation, 
supra. 

57. Tex.—Saulsbury v. Anderson, 
CivAuPp.,- 39 S.W.2d 142, error dis¬ 
missed. 
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tice for each plaintiff to join the o-thers as parties 
defendant^® 

A principal contractor and his surety may be 
joined as defendants in a suit for specific perform¬ 
ance of the contract,6® but on a contract to con¬ 
vey in severalty, one purchaser need not join the 
other purchasers as parties defendant and in an 
action to compel the transfer to plaintiff of shares 
given for organizing a company, the joinder of 
two officers of the company as individuals is im¬ 
proper where no fraud is charged against them or 
the compciny and where they were not parties to 
any of the contracts.®^ It has been held that the 
purchaser cannot make a person, who claims title 
to the land adversely to the vendor, a party to the 
suit for the purpose of settling the validity of his 
claim or title in chancery but as to this there is 
also authority to the contrary.®* 

Waiver of defects for nonjoinder. Under the 
codes, a defect of parties plaintiff is waived when 
not taken by demurrer or answer.®^ in a suit 
by some of the beneficiaries and heirs of testator 
for specific performance of an agreement among 
the heirs and beneficiaries with respect to the dis¬ 
position of the estate, a failure to join all the heirs 


and beneficiaries will not necessarily preclude re¬ 
lief, at least in the absence of a motion that they be 
brought in as additional parties.®® 

e. Bringing in New Parties; Intervention 

One 80 Interested that he could or should have been 
made a party to a suit for specific performance may be 
brought In as a party or he may Intervene. 

If a person, so interested in the suit or subject 
matter as to make him a necessary, or at least a 
proper, party thereto, is not made a party to the 
suit, he may be brought in as a party, at the instance 
of plaintiff or defendant,®® or he may be permitted 
to come in by intervention,®'^ provided he either 
joins plaintiff in claiming what is sought by the 
petition or complaint,®® or unites with defendant 
in resisting the claim of plaintiff,®* or presents a 
demand adverse to both plaintiff and defendant;*^* 
and in some jurisdictions this rule exists by virtue 
of a statutory provision.^! 

Ordinarily, a stranger to such suit may not be 
allowed to intervene and become a party thereto 
without or against plaintiff’s consent,*^* where he is 
not a party to the contract sought to be enforced, 
and does not have such an interest as to make him 
a proper or necessary party,*^® or where he is not 


58. Maas.—Coastal Transit Oo. v. 
Sprinsrfield Bus Terminal Co., 20 
N.E.2d 1, 802 Mass. 518, 124 A.L..R. 
1254. 

59. Ala.—American Book Co. v. 
State, 113 So. 592, 216 Ala. 367. 

60k Cal.—Towle v. Carmelo Land, 
etc., Co., 83 P. 1126, 99 Cal. 397. 
61- TJtali.—Whitehill v. Lowe, 37 P. 
589, 10 Utah 419. 

62. Ark.—Ashley v. Little Rock, 19 
S.W. 1058, 56 Ark. 391. 

58 C.J. p 1132 note 30. 

63- Puerto Rico.—^Lopez v. Perrer, 
25 Puerto Rico 296. 

58 C.J. p 1132 note 31. 

64. Wls.—Dreutzer v. Lawrence, 17 
N.W. 428, 58 Wls. 594. 

58 C.J. p 1131 note 23. 

65. Minn.—Schaefer v. Thoeny, 273 
N.W. 190, 199 Minn. 610. 

66. La.—Whann v. Hiller, 84 So. 
689, 110 La. 566. 

W.Va.—^Heavner v. Morgan, 4 SJB3. 

406, 30 W.Va. 335, 8 Am.S.R. 55. 

58 C.J. P 1132 note 85. 

Brokeir 

Defendants sued for specific per¬ 
formance of a contract for the sale 
of realty and claiming that their sig¬ 
natures to the contract were pro¬ 
cured by fraud were denied the right 
to Interplead the broker whom they 
claimed was guilty of the fraud.— 
Schutrum v. Horton, 74 N.Y.S.2d 728, 
272 App.Div. 1086. 


67. Md.—^Bauer v. HamlU, 53 A.2d 
399, 188 Md. 553. 

58 C.J. p 1132 note 38. 

Third party beneficiary of oontraot 
Wash.—Cascade Timber Co. v. North¬ 
ern Pac. Ry. Co., 184 P.2d 90, 28 
Wash,2d 684. 

Oodwnexs 

Vendor's coOwners were not im¬ 
proper parties to suit by purchaser 
for specific performance of written 
contract of sale of realty Insofar as 
vendor should be able to consummate 
such contract, and permitting codwn- 
ers to Intervene was not error.— 
Jones V. English, Tex.Clv.App., 235 
S.W.2d 238, error dismissed. 

Burden of showing interest 
Where trial court determined that 
property Involved in suit for specific 
performance by purchaser against 
vendor was community property, on 
motion by vendor’s wife to set aside 
Judgment, grant new trial, and to 
permit her to intervene, wife had 
burden of establishing that she 
owned as her separate estate an un¬ 
divided interest in property which 
could be divested only by her volun¬ 
tary conveyance.—^Dipuccio v, Han¬ 
son, T6X.Clv.App., 233 S.W.2d 868. 

68. Iowa.—Steltzer v. Compton, 145 
N.W. 896, 164 Iowa 465. 

69. Ga-—^Tanner v. White, 91 S.E. 
59, 146 Ga. 338. 

58 C.J. p 1182 note 40. 
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70. Iowa.—Steltzer v. Compton, 145 
N.W. 896, 164 Iowa 465. 

Md.—Naughton v. Clubb, 52 A.2d 739^ 
188 Md. 374. 

Bight to property by desoeut 
In suit by purchaser against ven¬ 
dor for specific performance of real 
estate contract, children of vendor 
were properly permitted to Intervene 
and to make their petition, wherein 
they claimed title to the land by rea^ 
son of descent from their father, 
whose name allegedly had been 
erased from the deed and vendor’s 
name Inserted therefor after the 
death of the father.—Shepherd v. 
Rowe, Ely., 243 S.W.2d 915. 

71. N.D.—^Boehm v. Long, 172 N.W. 
862, 43 N.D. 1. 

58 C.J. p 1132 note 42. 

72- Minn.—Steele v. Taylor, 1 Minn. 
274. 

58 C.J. p 1182 note 48. 

73. N.T.—Control Instrument Co. v. 
Braun, 67 •N.Y.S.2d 439, amrmed 66 
N.T.S.2d 649, 271 App.Dlv. 835. 

58 C.J. p 1183 note 44. 

lUjval purohasMTB under former 
contract could not intervene in ven¬ 
dee’s suit against vendor for specific 
performance of subsequent contract 
for sale of same land.—^Trush v. 
Shields, 162 A. 38, 19 Del.Gh. 15. 

Ttnistee laoTriug interest in the sub¬ 
ject of the action may not Intervene. 
—^Bush Terminal Bldgs. Co. v. Bush 
Terminal R. Co., 55 N.Y.S.2d 686. 
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in such privity to the contract between plaintiff and 
defendant as will permit granting him relief A 
person cannot intervene with independent rights or 
equities which will be in no way affected by the 
outcome of the original controversy. *^5 Where in¬ 
tervention is made by the members of a religious 
society, on its behalf, they become the real parties 
to the litigation.*^® If the intervener abandons his 
claim, and withdraws from the action, any decree 
•entered will not be conclusive on him.77 

f. Paiticiilar Persons as Parties 

(1) On assignment of contract 

(2) On assignment of purchase-money 

note 

(3) On subsequent sale or lease 

(4) On enforcement of judicial sale 

(5) On death of party or beneficiary 

(6) Agent or principal 

(7) Creditors 

(8) Husband or Wife 

(1) On Assignment of Contract 

(a) Assignee 

(b) Assignor 

(c) Original vendor 

(a) Assignee 

An assignee to whom Is transferred an absolute In¬ 
terest in a contract of sale Is a necessary party plaintiff 
to a suit for specific performance brought against the 
vendor; but, In the absence of special circumstances, 
the purchaser’s assignee Is neither a necessary nor a 
proper party to a suit by the vendor against the pur¬ 
chaser for specific performance by the latter. 

An assignee, to whom is absolutely transferred an 
interest in a contract for the sale of properly, or 
his representative, is a necessary and indispensable 
party to a suit against the vendor for specific per¬ 


formance of the contract,^® and he may be permit¬ 
ted to intervene in such a suit by the purchaser.^® 
However, it is only where the assignor of the 
contract of purchase retains no interest whatso¬ 
ever that the assignee may sue in his own name for 
specific performance.®® An assignee of a lease is 
a proper party to a suit against the -lessor to com¬ 
pel him to give his consent to the assignment, in 
accordance with the terms of the lease.®^ An as¬ 
signee of a partial interest in a contract of sale 
is not a necessary party to a suit for specific per¬ 
formance of the contract, brought by the purchaser 
assignor.®^ Where, however, the purchaser has as¬ 
signed his entire interest, the assignee has been 
held a necessary party to his suit®® It has been 
broadly stated tiiat in a suit by the vendor against 
the purchaser for specific performance an assignee 
of the purchaser is as a rule neither a necessary 
nor a proper party,®^ although there may be cir¬ 
cumstances under which the assignee may properly 
be made a party.®® 

An assignee pendente life may be substituted as 
party plaintiff, where defendants rights will not 
be prejudiced thereby.®® 

Assignment as coUateraL An assignee of a con¬ 
tract of sale of land, assigned by the vendor as 
collateral security, is a proper party to an action 
to enforce it®7 

Intermediate assignees. Intermediate assignees, 
through whose hands the contract has passed and 
through whom plaintiff claims title, have been held 
necessary parties to a suit for specific perform¬ 
ance of a contract of sale,®® 

Joinder. Where the purchaser assigns to sev¬ 
eral persons, giving each a separate conveyance to 
separate parcels, they may join in an action against 


74. Tex.—^Municipal Gas Co. v. Lone 
Star Gas Co., Civ.App., 269 S.W. 
684, affirmed 3 S.W.2d 790, 117 Tex. 
331, 68 A.L.R. 797. 

75. Ark.—Tombler v. Sumpter, 134 
S.W. 967, 97 Ark. 480. 

68 C.J. p 1133 note 46. 

76. Ill.—Congregation Dorshe Tov 
Anshe Poland v. Congregation Bnai 
David Ohave Zedek, 133 N.D. 48, 
300 Ill. 116. 

68 C.J. p 1133 note 47. 

77. Iowa.—McCullough v. Connelly, 
106 N.W. 766. 114 N.W. 301, 137 
Iowa 682, 16 L.R.A-.N.S.. 823. 

78. xT.S.—Longworth v. Taylor, C.C. 
Ohio, 16 F.Cas.No.8,490, 1 McLean 
395, affirmed 14 Pet. 172, 10 L.Ed. 
405. 

Fla.—Craver v. Spencer, 23 So. 880, 
40 Fla. 185. 


79. Pa.—Schaeffer v. Herman, 86 A. 
94, 237 Pa 86. 

sa HI. —^Espadron v. Davis, 62 N.E. 
2d 716, 385 Ill. 304. 

81. Wash,—^Hedgecock v. Mendel, 
263 P. 693, 146 Wash. 404. 

68 aj. p 1133 note 53. 

82. Ala—^Prince v. Bates, 19 lAJa 
105. 

B[y.—Taylor v. Hurst, 216 S.W. 95, 
186 Ky. 71, 76, 

58 C.J. p 1133 note 54. 

83. Ky.—^Taylor v. Hurst, supra. 

68 C.J. p 1133 note 65. 

84. N.J.—^Knowlton v. Sonfried Re¬ 
alty Corp., 23 A.2d 166, 130 N.J.Hq. 
492. 

58 C.J. p 1133 note 56. 

86. N.J.—Knowlton v, Soufried Re¬ 
alty Corp., supra 
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ABBlgnee threatening affirmative ac¬ 
tion 

In suit for specific performance of 
contract to purchase realty by de¬ 
fendant corporation, which assigned 
its contract rights, without complain¬ 
ant’s knowledge, before filing of suit, 
to one who paid no consideration for 
assignment and was threatening to 
sue complalziant for breach of con¬ 
tract, complainant was entitled to 
order adding assignee as party de¬ 
fendant—^Knowlton v. Sonfried Re¬ 
alty Corp., supra. 

86. Wis.—^Denton v. White, 23 Wis. 
91. 

68 C.J. p 1133 note 67. 

87. Colo.—Butler v. Rockwell, 23 P. 
462, 14 Colo. 126. 

88. Tex.—Allison v. Shilling, 27 Tex. 
450, 86 Am.D. 622. 

68 C.J. p 1133 note 69. 
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the vendor and where the assignment is of a 
part or a partial interest in the land, an assignee 
cannot sue alone, where the contract cannot be en¬ 
forced by piecemeal.^® 

(b) Assignor 

One who has assigned all his Interest In a contract 
to another Is not a necessary party plaintiff In a suit 
for its specific performance. 

A person who has assigned all his interest in a 
contract made with him is not a necessary party 
plaintiff in a suit for specific performance there¬ 
of nor is he a proper party plaintiff where by 
statute the effect of the transfer is to substitute 
the assignee as party to the contract assigned.®^ 
Thus, where a purchaser or lessee has sold and as¬ 
signed absolutely all of his interest in a contract of 
sale or lease, he is not a necessary party to a suit 
for specific performance by the assignee against 
the original lessor or vendor,®® where it appears 
that there can be no future liability to him on the 
part of either of the other parties,®^ although he 
may be a proper party to the suit,®® as for the pur¬ 
pose of settling in the suit the question of the 
validity of the assignment;®® nor in such a case 
is the assignor a necessary party to a suit for spe¬ 
cific performance by the original lessor or vendor 
against the assignee,®^ or to a suit against the 
assignee for the specific performance of a con¬ 
tract of sale by him to another.®® Where, however, 
the assignment is not absolute, but there remains 
some interest, right, or liability, in the assignor 
which can be affected by the decree, he is a neces¬ 
sary, or at least a proper, party to the suit.®® In 
a suit to enforce a lease assigned by the lessee to a 
third person and assumed by the latter, the as¬ 
signor is a necessary party.l Although a purchaser 
has assigned his cause of action to a mortgagee 
of the property, the purchaser is a proper party 
plaintiff to join with the mortgagee in a suit against 
the vendor for specific performance of the latter’s 


agreement to convey the properly free of all liens 
except such mortgage.® 

(c) Original Vendor 

The original vendor Is not a necessary party to a suit 
by an assignee against the vendee's assignor and other 
assignees to settle rights in the vendee's equity; but 
where the assignee seeks to enforce both contracts, he- 
may sue both the original vendor and his assignor. 

The original vendor or grantor is not a neces¬ 
sary party to a suit by an assignee against the 
vendee’s assignor and other assignees merely to- 
settle rights in the vendee’s equity;® but where the 
assignee seeks to enforce both contracts, he may 
sue both the original vendor and his assignor 
and where specific performance of the assignment- 
contract invo-lves the construction of the original' 
grant and affects the vital interests of the originali 
grantor, the latter is a necessary party.® 

Separate vendors. Where the assignor had con¬ 
tracts for the purchase of separate tracts from sev¬ 
eral owners and assigned the contracts to plaintiff,, 
the latter cannot join such several owners in one* 
suit to compel specific performance.® 

(2) On Assignment of Purchase-Money Note- 

A vendor who transfers a purchase-money note by 
delivery, but retains legal title. Is a necessary party to a 
suit for specific performance of the contract for whichi 
the note was given. 

A vendor who transfers a purchase-money note,, 
by delivery merely, retaining the legal title, is a 
necessary party to a suit for specific performance of 
the contract in consideration of which the note 
was given,or to a suit for specific performance 
by the maker of the note against the assignee, al¬ 
though the assignee also took a conveyance of 
the land for which the notes were given, as security, 
and therein agreed to comply with the terms of the 
bond given by the prior vendor for conveyance to^ 
his vendee.® The assignee of such a note is a 
necessary party to a suit against the vendor for 


89. Cal.—Owen v. Frini; 24 Cal. 171. 

90. N.T.—^McCotter v. Lawrence, 4 
Hun 107, 6 Thomps. & C. 392— 
Lord V. Underdunck, 1 Sandf.Ch. 46. 

91. N.T.—Martin v. Platt, 6 N.T.St. 
284. 

92. Pa.—Cheltenham Tp. ▼. Phila¬ 
delphia Rapid Transit Co., 141 A. 
259, 292 Pa. 884. 

68 aJ. p 1184 note 65. 

93. Ala.—Shakespeare v. Alba, 76 
Ala. SSL 

HL—^Kopeyka v. Woodstrom, 187 H. 

B. 137, 805 111. 69. 

58 OJ. p 1134 note 66. 

94. D.C ,—^Lenman v. Jones, 83 App. 


D.C. 7, afarmed 32 S.Ct 18, 222 U.S. 
61, 56 L.Bd. 89. 

95. N,Y .—Gaub v. Mosher, 129 A. 
253, 3 N.J.Misa 605. 

68 C.J. p 1134 note 68. 

96. Ala.—Blair v, Morris, 101 So. 
746, 212 Ala. 91. 

N’-T.—^Voorhees v. De Myer, 8 Sandf. 
Ch. 614, affirmed 2 Barb. 37. 

97. Ill.—Louisville, eta. R. Co. v. 
Illinois Cent R. Co., 61 H.B. 824 
174 HL 448. 

9 a Fla.—Betton v. ■Williams, 4 Fla. 

11 . 

99. Pa.—Bobkin v. Landsberg; 116 
A. 814, 273 Pa. 174. 

68 C.J. p 1134 note 72. 
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1. U.S.—Jessup V. Illinois Cent R.. 

Co., C.C.I11., 36 F. 736. 

61 C.J. p 769 note 88. 
a Iowa.—^Kopp V. Williamson, 14- 
N.W.2d 688, 234 Iowa 1324. 

3. Ark.—Sproull v. Miles, 102 S.W. 
204, 82 Ark. 455. 

a Kan .—Welch v. McIntosh, 180 P: 
641, 89 QBAn. 47. 

a S.C.—^Midland Timber Co. v. Pret- 
tyman, 76 S.B. 1012, 98 S.a 18. 

Pa.—Laughead v. Beale, 24 Pa.Co.,. 
465. 

7. Ala.—Camody v, Webster, 72 So., 
622, 197 Ala. 290. 

^ IlL—Packwood v. Oridley, 39 tti. 
38a 
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specific performance on payment of the balance,® 
or at least is a proper party thereto.^® 

{3) On Subsequent Sale or Lease 

(a) By vendor or lessor 

(b) By purchaser 

(c) Original vendor as party 

(a) By Vendor or Lessor 

Where the vendor or lessor has made a sale or lease 
«of the land to a third person folk)wlng the contract 
-sought to be specifically enforced, such subsequent pur- 
•chaser or lessee Is generally a necessary or proper party 
<lefendant. 

In a suit for specific performance of a contract 
to convey or lease land, all parties claiming an in¬ 
terest in the land obtained from the vendor or 
lessor subsequent to the contract are ordinarily held 
to be necessaryii or proper^® parties defendant. 
Where a vendor or lessor, after entering into a 
contract of sale or lease, sells and conveys the prop¬ 
erty to a third person, who has notice of the previ¬ 
ous contract, the subsequent purchaser occupies the 
position of a trustee and may be compelled to per¬ 
form the original contract, as discussed supra § 27, 
and therefore is a proper and necessary party to a 
•suit for specific performance of such contract by 
the first purchaser or lessee against the vendor, 
particularly where the bill for specific perform¬ 
ance sets up fraud in the conveyance to a third 
person and under some statutes if such pur¬ 
chaser is not made a party to the suit, he may 
properly intervene as a party therein.^® On the 
•other hand, it has been held that such subsequent 
purchaser is not a necessary party where both con¬ 
tracts are still executory,or where the subsequent 
purchase is made after the prior purchaser had de¬ 
faulted on his contract and although it is proper 


to make intermediate grantees parties to the bill,^® 
it has been held that where it is alleged that sub¬ 
sequent conveyances were in fraud of plaintiff’s 
rights, intermediate grantees against whom no re¬ 
lief is sought are not necessary parties.^® 

Purchaser pendente life. A purchaser pending a 
suit by another against his vendor for specific per¬ 
formance of a prior contract to sell the subject 
matter of the suit ordinarily is not a necessary par¬ 
ty to the suit,®® especially where the purchaser 
pendente lite expressly takes subject to the first 
purchaser’s rights;®^ but it has been held that he 
is a necessary party where the leg^l title has been 
conveyed to him, in order that a conveyance of 
such title may be decreed.®® 

A prior purchaser from the vendor is a necessary 
party defendant to a suit by a subsequent purchas¬ 
er, where the determination of the validity of his 
contract is sought;®® and if he is not made a party, 
he has a right to intervene in the suit, if a decree 
might cloud his title.®^ 

(b) By Purchaser 

Where, after a purchaser has agreed to sell to a 
third person, but has not assigned his contract of sale, 
the subpurchaser brings suit against the original ven¬ 
dor for specific performance^ the original purchaser Is a 
necessary and proper party. 

Where, after a purchaser has agreed to sell to a 
third person, but has not assigned his contract of 
sale, suit for specific performance against the orig¬ 
inal vendor is brought by the subpurchaser, the 
original purchaser is a proper and necessary party 
thereto,®® particularly where he executes a bond to 
make title to such subpurchaser.®® Ordinarily, a 
subpurchaser is a proper party,®*^ but not a neces¬ 
sary party,®® to a suit by the original purchaser 


•9, Ky.—^Pollock V. Wilson, 8 Dana 

25. 

10. Va.—Gentry v. Gentry, 12 S.EI 
966, 87 Va. 478. 

68 C.J. p 1135 note 81. 

11 . Ala.—Taylor v. White, 188 So. 
232. 237 Ala. 630. 

1T.J.—Clusman v. Wall-Murray Corp., 
82 A.2d 186, 138 N.J.£<1. 853. 

Wyo.—^Beck v. Adams, 174 P.2d 184, 
62 Wyo. 431. 

!58 C.J. p 1135 note 82. 

Option contract 

Subsequent purchaser of miningr 
•claims, taking subject to prior valid 
cptlon, is necessary party to action 
for specific performance of option 
contract.—^Torelle v. Templeman, 21 
P.2d 60, 94 Mont 149. 

rSL Iowa.—Hoefiing v. Borsen, 180 
N.W. 750, 190 Iowa 646. 

58 C.J. p 1185 note 88. 


13. ni.—Threlkeld v. Norris, 183 
N.S1. 285, 300 Ill. 223. 

58 C.J. p 1136 note 85. 

14. Fla.—Freeman v. Tucker, 84 So. 
174, 79 Fla. 402. 

15. N.T.—^Ladd v. Stevenson, 19 
N.F. 842, 112 N.Y. 825, 8 Am.S.B. 
748. 

68 aj. p 1186 note 87. 

16. Del.—Fhrenstrom v. PhiUlps, 77 
A. 80, 9 DeLCh. 74. 

17. Mlsa—Harrington v. Pinson, 80 
Miss. 80. 

68 C.J. p 1186 note 89. 

18 . Ala.—^Taylor v. Newton, *44 So. 
588, 162 Ala. 459. 

19. DeL—Cleniewlcz v. Sliwka, 128 
A. 527, 14 DeLCh. 862. 

N.J.—Downing v, Bisley, 16 NJ'.Sq. 
98. 


20. Okl.—^Elng v. Gants, 186 P. 960, 
77 Okl. 106. 

58 C.J. p 1186 note 92. 

21 . N.J*.—Harrigan v. Smith, Ch., 40 
A. 13, reversed on other grounds 
42 A. 679, 67 N.J.Eq. 635. 

22 . Iowa.—Casady v. Scallen, 15 
Iowa 93. 

23. N.J.—Van Keuren v. Siedler, 66 
A. 920, 73 N.J.Eq. 289. 

24i Mo.—Carter v. Mills, 80 Mo. 432. 

25. m.—Alexander v. Hoffman, 70 
ni. 114. 

58 C.J. p 1186 note 99. 

26. Ga.—^Llpps V. Varner, 99 S.SL 
582, 149 Ga. 166. 

58 C.J. p 1186 note 1. 

27. 111.—Bose V. Swann, 56 HL 87. 

28. nL—^Bose V. Swann, supra. 

Md,—Crook Brown, 11 Md. 158. 
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against his vendor, unless liis equities are such as 
to make him a necessary party.2^ In an action 
for specific performance brought against the orig¬ 
inal purchaser, the latter’s vendees have been held 
not to be necessary partiesbut all subsequent 
purchasers of an interest in realty are proper par¬ 
ties against whom to enforce a contract made with 
the prior owner of the realty.si 

(c) Original Vendor as Party 

The general rule Is that the original vendor Is a 
proper, but not a necessary, party to a suit for specific 
performance by one claiming under a prior contract of 
sale with the vendor and suing a subsequent purchaser 
of the enti re Interest of the vendor. 

The original vendor is a proper party to a suit 
for specific performance by one who claims under 
a prior contract of sale with such vendor, against 
a subsequent purchaser from the vendor to whom 
the latter has conveyed the property.32 It has also 
been held that the original vendor is a necessary 
party to such suit;88 but, by the weight of au¬ 
thority, i£ he has conveyed his whole interest, he is 
not a necessary party,34 particularly where by rea¬ 
son of the subsequent purcliaser accepting payments 
from the first purchaser there has been a virtual 
substitution and privily between thenn^S In a suit 
for specific performance of an agreement of the 
grantee to reconvey to tHe grantor on payment 
of an amount due the grantee, where it appears that 
the grantor is still materially interested in the sub¬ 
ject matter of the suit, he is a necessary party 
despite a previous sale of his interest to another.^® 
The heirs of a decedent who had contracted to 
convey the property to the plaintiff’s vendor have 
been held proper parties to plaintiff’s suit against 
his immediate vendor for specific performance, at 
least under a statute providing that any person may 


be made a defendant who has or claims an interest 
in the controversy adverse to the plaintiff or who 
is a necessary party in the complete determination 
of the questions involved.37 

(4) On Enforcement of Judicial Sale 

The proper and necessary party plaintiff in a suit for 
specific performance of a sale under order of court 
against the purchaser is the officer who made such sale 
or his successor. Where suit is brought by the pur¬ 
chaser against the officer, the former owner claiming 
a right of redemption Is a necessary party defendant. 

The proper and only necessary party plaintiff in 
a suit to enforce a sale under an order of court 
against the purchaser is the officer who made the 
sale®® or his successor in office.®® Where the suit 
is brought by the purchaser against the sheriff to 
compel a conveyance, the former owner, who claims 
a right to redeem, is a necessary party defendant.^® 

(5) On Death of Party or Beneficiary 

(a) In general 

(b) Death of purchaser 

(c) Death of vendor 

(a) In General 

In a suit for the specific performance of a contract 
whereby a decedent agreed to dispose of his property 
In a certain way, all interested persons should be Joined 
as plaintiffs or defendants. 

On the death of one who has contracted to dis¬ 
pose of his property by will, in a particular man¬ 
ner, but has failed to do so, all the beneficiaries un¬ 
der such contract may join as plaintiffs in a suit 
for the specific performance thereof,41 and may join 
as parties defendant all persons who claim or 
represent adverse interests in the subject matter.'*® 
The heirs of decedent are proper parties to such 
a suit.43 With respect to the personal estate, the 


29. Ala.—^Hurst v. Thompson, 73 
Ala. 168. 

58 C.Jr. p 1186 note 4. 

30. Wis.—SV>ndtosa Highlands v. 
Paramount Development Co., 248 
N.W. 131, 212 Wls. 163. 

31. Okl.—DlUard v. Ceaser, 243 P.2d 
366. 

32. Mo.—Je-well Pealty Co. v. Dlerks, 
18 S.W.2d 1043, 322 Mo. 1064. 

68 C.J. p 1136 note 5. 

33. Mich.—^DaUy v. Litchfield, 10 
Mich. 29. 

68 C.J. p 1136 note 6. 

34. Fla..—Standard Lumber Co. v. 
Florliia Industrial Co., 141 So. 729, 
106 Fla. 884, certiorari denied 63 
S.Ct. 622, 289 U.S. 728, 77 L.Sd. 
1474. 

Miss.—EUnes v. Baine, Szxl & M. C9l 
580. 


Tex.—Antwlne v. Heed, 199 S.W.2d 
482, 146 Tex. 621. 

68 C.J. p 1136 note 7. 

35. Mich.—^Lovejoy v. Potter, 26 N. 
W. 844, 60 Mich. 96, distinguishing 
Dally V. Litchfield, 10 Mich. 29. 

33. Ala.—Cook v, Benton, 18 So.2d 
405, 245 Ala 683. 

37. Or.—^Lockhart v. Ferrey, 116 P. 
431, 59 Or. 179. 

38. Ga—Cureton v. Wright, 73 Ga 

8 . 

68 C.J. p 1137 note 14. 

39. S.C,-—Peake v. Young, 18 S.B. 
287, 40 S.C. 41. 

40. - lo-wa—Crosby v. Davis, 9 Iowa 
98. 

41. Elan.—^Braden v. Neal, 295 P. 678* 
132 Kan. 387. 

Specific performance of a decedent’s 
contract to buy or sell realty in 
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a special proceeding before the 
probate or surrogate court see Ex¬ 
ecutors and Administrators 8 267 
(b) (2). 

42. N.Y.—Milliner v. Morris, 219 N. 
Y.S. 166, 219 App.Div. 426. 

68 C.!. p 1137 note 19. 

Potential interest 
Executors of estate of husband 
who was entitled to Interest in de¬ 
ceased wife’s property were proper 
parties to suit for specific perform¬ 
ance of parol contract by wife to 
devise such property to plaintiff, 
where it was alleged that sale of 
husband’s interest in such property 
might be necessary in order to pay 

debts and legacies under his will._ 

Ver Standig v. St. Louis Union Trust 
Co., 98 S.W.2d 688, 339 Mo. 539. 

43. N.T.—-Heath v. Heath, 42 N.T.S. 
1087, 18 Misc. 621. 
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administrator thereof, having the personal property 
in his possession, is a necessary party defendant 
and as to real estate affected by the contract, a dev¬ 
isee thereof, if there has been a will not in ac¬ 
cordance with the contract, is a necessary party 
defendant,46 as are also the executors of the will,46 
except where they are not charged with any duty 
involving the property in question.47 Such a suit 
may proceed against a sole heir, who is in posses¬ 
sion of deceased’s estate, as sole defendant,^® and, 
in such a case, deceased’s administrator is not a 
necessary party.46 

It has been held that, where plaintiff brings an 
action in the nature of specific performance to se¬ 
cure enforcement of an alleged agreement of 
decedent to leave his properly to plaintiff, the 
heirs, devisees, and legatees are necessary parties,5® 
and not the executor or administrator,®^ and that 
an action brought only against the latter presents 
no justiciable question.®2 Where, however, the 
personal representative is a coheir, it has been held 
that the other coheirs are not indispensable par¬ 
ties.®® On the other hand, it has been held that the 
heirs of decedent are not necessary parties to such 
a suit,®4 particularly where those who represent 
their interests are parties defendant®® Under this 
rule, one who claims property as a remainderman 
under a marriage agreement between his parents 
and brings a bill for specific performance of such 
agreement should not make the legatees in his 
father’s will parties defendant,®® since the executor 
represents the adverse interest under the will.®^ 
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In a surviving husband’s action against the heirs 
of his wife for specific performance of her agree¬ 
ment to make a mutual will in his favor, the es¬ 
tate, of which the husband is himself the admin¬ 
istrator, is a proper party defendant;®® but the 
creditors of her estate are not necessary parties 
defendant.®® A person whose interest in the con¬ 
tract depended on a contingency which did not oc¬ 
cur and which no longer can occur is not a neces¬ 
sary party to a suit for specific performance of the 
contract.® 6 

On the death of a beneficiary under such a con¬ 
tract, the proper and necessary parties to a suit for 
specific performance of the contract are his heirs,®^ 
and not his personal representative.®® 

(b) Death of Purchaser 

The heirs or devisees of a deceased purchaser are 
ordinarily proper parties to a suit against the vendor for 
specific performance of the contract of sale, and under 
some circumstances the personal representative Is a 
proper or necessary party to such a suit. 

As a general rule, the heirs of a deceased pur¬ 
chaser, tmder a contract of sale, are necessary and 
proper parties to a suit against the vendor for 
specific performance of the contract;®® and all of 
them are proper parties, although it has been agreed 
among them that only some of them shall receive 
the conveyance and pay the price.®4 A failure to 
make some of the heirs parties, however, has been 
held not to invalidate a decree of specific perform¬ 
ance directing a deed to plaintiffs as heirs, since 
those to whom the deed is made will hold the title 
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44. N.T.—Milliner v. Morris, 219 N. 
T.S. 166, 219 App.Div. 425, 

45. U.S.—^Brooks v. Tarbroiifirli, C.C. 
A.Okl., 37 F.2<1 627. 

68 C.J. p 1137 note 24. 

ConstmotloiL of will 

Where plaintiff’s action for specific 
performance presented question 
whether plaintiff had life estate or 
fee under will, court would not con¬ 
strue will until possible remainder¬ 
man under will was made party.— 
Schroder v. Antipas, 61 S.B.2d 365, 
214 S.C. 87. 

46. N’.T.—Milliner v. Morris, 219 N. 
T.S. 166, 219 APP.D1V. 426. 

47. HI.—^Browningr v. Browning, 46 
N',B.2d 101, 317 IlLApp. 372. 

Me.—^Eastman v. Eastman, 104 A. 
1 , 117 Me. 276. 

N.Y.—^Rhoades v. Schwartz, 86 N.T.S. 
229, 41 Misa 648. 

48. Ga.—^BuTg&my v. Holton, 141 S. 
E. 42, 166 Ga. 384. 

49. Ga.—^Burgamy v. Holton, supra. 

50. Cal.—^In re McSweeney*s Estate, 
236 P.2d 846, 107 Cal.App.2d 140. 


61. Cal.—^In re McSweeney*s Estate, 
supra. 

52. CaJ.—^In re McSweeney's Estate, 
supra—^Lee v. Zimmerman, 243 P. 
62, 75 Cal.App. 617, 

63. Cal.—^Rundell v. McDonald, 217 
P. 1082, 62 Cal.App. 721. 

68 C.J. p 1137 note 22 fa]. 

64. N.Y.—Heath v. Heath, 42 N.T.S. 
1087, 18 Misc. 521. 

55. Me.—Eastman v. Eastman, 104 
A. 1, 117 Me. 276. 

66 . N.C.—Harrington v. McLean, 62 
N.a 268. 

57. K.C.—^Harrington v. McLean, su¬ 
pra. 

68 - N.T.—Kline v, Bllett, 161 N.T.S. 

281, 165 App.Div. 616. 

58 O.J. p 1138 note 29. 

59. N.T.—^KLine v. Bllett, supra, 

60. Miss.—Old Ladies Home Ass’n 
y. Hall, 52 So.2d 650, 212 Misa. 
67, modified on other grounds and 
suggestion of error overruled 54 
So.2d 170, 212 Miss. 67. 

667, 


Wife not party to oontraot 
Where written contract to devise 
realty in return for personal services 
and expenditures provided that the 
realty was to be devised to named 
promisee who survived promisor, 
promisee's wife, who was not a party 
to contract, was not a necessary pa]> 
ty to suit by promisee after death of 
promisor for specific performance 
of contract or damages for breach 
thereof, even though contract gave 
promisee’s wife, in event he prede¬ 
ceased promisor, the right to fulfill 
conditions of contract and have the 
realty devised to her.—Old Liadies 
Home Ass'n v. Hall, supra 

61. N.T.—^Rhoades v. Schwartz, 86 
N.T.S. 229, 41 Misc. 648. 

58 C.J. p 1138 note 33. 

62. Mo.—Healey v. Simpson, 20 S.W’. 
881, 113 Mo. 840. 

63. Ala—^Burrow v. Clifton, 65 So. 
68 , 186 Ala 297. 

58 CJ. p 1138 note 36. 

64. Ga—Jackson v. Jackson, 66 S. 
E. 818, 127 Ga 183. 
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as trustees for themselves and the other heirs en¬ 
titled to its benefits.®^ 

Where the purchaser has devised his interest in 
the property under the contract of sale, the devisees 
are necessary parties;®® and where the devise has 
been made to a certain person, the devisee in suing 
for specific performance need not join the pur¬ 
chaser’s heirs as parties plaintiff®^ or defendant,®® 
unless the validity of the will is to be questioned.®® 

The widow of the purchaser is also a necessary 
party complainant, where she was entitled to dower 
in her husband’s estate in the lands at the time of 
his death,70 or has some other possible interest in 
the property but it has been held that she is 
not an indispensable party to such a suit by the 
heirs, where her interests will not be materially af¬ 
fected by the docree.^^ 

In suit by vendofj the heirs or devisees of the 
deceased purchaser are proper and necessary de¬ 
fendants, where the conveyance is to be made to 
them,^® notwithstanding there is no administration 
of the estate.^^ 

Personal representatives. The personal repre¬ 
sentative of a deceased purchaser is a proper party 
to a suit for specific performance of the contract 
of purchase, where the purchase money is unpaid 
or the fact of pa 3 mient is controverted,'^® or where 
the bill contains an alternative prayer for the re¬ 
payment of moneys spent by the purchaser in im¬ 
provements ;7® but, where all the purchase money 
has been paid and the contract has been fully per¬ 


formed on the purchaser’s part, his personal rep¬ 
resentative, except where by statute he is entitled’ 
to possession and control of the property, until the- 
administration is completed,is not a proper*^® 
or a necessary*^® party to a suit by the heir or dev¬ 
isee, even though decedent’s will directs the per¬ 
sonal representative to take all just and proper 
means to insure a conveyance of the property to* 
the devisee.®® 

Where the suit for specific performance is« 
brought by the vendor, the purchaser’s personal 
representative should ordinarily be made a party 
defendant, when any payment remains to be- 
made ;®l but he is not a necessary party where the 
relief asked is the sale of the land for the pur¬ 
chase money, and not as against the personal as¬ 
sets.®® 

(c) Death of Vendor 

Ordinarily the heirs of a deceased vendor are neces¬ 
sary parties plaintiff to a suit by his personal repre¬ 
sentative brought against the purchaser for specific, 
performance; and If the vendor dies before convey¬ 
ance the heirs and devisees are proper parties to a suit: 
for speclflo performance brought by the purchaser. 

As a general rule, the heirs of a deceased vendor 
are necessary parties plaintiff to a suit by his> 
personal representative against the purchaser for 
specific performance,®® smce the decree will divest 
them of the legal title which vested in them on the 
death of their ancestor.®^ The heirs, however, 
are not necessary parties plaintiff to such a suit, 
where the personal representative is given by stat¬ 


es. W.Va.—McLanaliaii v. Mills, 80 
S.B. 361, 73 W.Va. 246. 

66 . N.T.—Baker v. Struck, 223 N.T. 
S. 613, 130 Misc. 62—^Buck v. Buck, 
11 Paige 170. 

67. Ill.—Mcaure v. Otrlch, 8 1T.B. 
784, 118 HL 320. 

58 C.J. p 1138 note 39. 

68 . N.Y.—Spier v. Robinson, 9 How. 
Pr. 325. 

69. N.Y.—Spier v. Robinson, supra. 

70. Ala.—^Burrow v. Clifton, 65 So. 
68 , 186 Ala. 297. 

68 aj. p 1138 note 42. 

71- N.C.—Eomegay v. Morris, 31 S. 

B. 376, 123 N.a 128. 

Statatory Interest 
In administrator's statutory suit 
for specific performance of contract 
for sale of realty to plaintiff's intes¬ 
tate, decedent's widow, as statutory 
heir at law, was entitled to come in 
as party defendant, since her in¬ 
terest was direct and not merely con¬ 
sequential, because her Interest might 
be opposed to that of administra¬ 
tor and she might attack statute un- 
dpr which administrator sued.—Lianes 


V. Bank of Montclair, 65 A.2d 669, 
141 N.J.Bq. 6. 

72. HI.—^Denlston v. Hoagland, 67 HI. 
266. 

73. Pla.—Booth V. Bobbitt, 114 So. 
513, 94 Fla. 704. 

68 C.J. p 1138 note 46. 

74. Miss.—Jackson v. McCoy, 66 
Miss. 781. 

76. N-J.—Downing v. Rlsley, 15 N.J. 
Bq. 93. 

68 aj. p 1138 note 47. 

Seirs cannot sue alone 
An action to compel performance 
of contract to convey land entered 
into by deceased during his lifetime 
could not be carried on by deceased's 
heirs at law alone without any per¬ 
sonal representative.—Waldorf v. 

Waldorf, 216 P.2d 149, 168 Kan. 690. 

76- N’.J.—^Young v. Young, 16 A. 921, 
45 N.J.Bq. 27. 

77- Or.—Zeuske v- Zeuske, 124 P. 
203, 62 Or. 46. 

78- Ala.—McKay v. Broad, 70 Ala. 
377. 

58 C.J. p 1139 note 50. 

79- Ala.—^McKay v. Broad, supra. 
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sa N.Y.—^Buck V. Buck, 11 Paige 
170. 

81. Fla.—Booth v. Bobbitt, 114 So- 
613, 94 Fla. 704. 

82. Miss.—Jackson v. McCoy, 66 
Miss. 781. 

83. Mo.—Scott v. Davis, 42 S.W. 714, 
141 Mo. 213. 

58 C.J. p 1139 note 56—24 C.J. p 149 
note 94, p 802 note 16. 

Beal parties In Interest 

In action to recover money paid 
to administrator with will annexed by 
plaintiffs' intestate under contracts to 
purchase realty, administrator could 
not maintain counterclaim for specific 
performance without making his tes¬ 
tator's heirs parties, where testator 
directed that his property be divided 
among his heirs, share and share 
alike, since title to realty vested in 
heirs, and they were the real parties 
in interest within statute requiring 
every action to be prosecuted in name 
of real party in interest—^Terry v. 
Curd, 132 S.W.2d 626, 280 Ky. 73. 

84. Miss.-Mitchell v. Shell, 49 Mla& 
118. 
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ute the power to bring the suit, without joining the 
heirs, and to execute a conveyance of the prop- 
erty,85 or where the heirs have consented to the 
conveyance and have voluntarily vested title in the 
personal representative.86 It has also been held 
that where the vendor dies pending a suit by him 
for specific performance, and his personal repre¬ 
sentative is made plaintiff in his stead, his heirs 
are not necessary parties plaintiff.87 

Where the vendor dies before conveyance, the 
purchaser may maintain a suit for specific perform¬ 
ance against his heirs and devisees.^8 If the land 
has not been devised, all the heirs of the vendor are 
generally necessary parties defendant,except 
such of them as have already conveyed in pur¬ 
suance of the contract,®® and except where the 
bringing of such suit against the personal repre¬ 
sentative alone is authorized by statute or by the 
terms of the will.®i 

Vendor^s widow who claims a dower or any other 
interest in the property is a proper party defendant 
to such suit by the purchaser.®^ 

Where vendor has devised his interest in the 
property, under contract of sale, the devisees of the 


land are necessary parties to a suit for the specific- 
performance of the contract;®® and where the suit 
is brought by the purchaser, they are necessary 
parties defendant.®^ Where the land is expressly 
devised to the executors, residuary devisees are not 
necessary parties to a bill to compel the executors- 
to execute a conveyance,®^ or where the executor 
has the power of sale and conveyance, devisees are- 
not necessary parties to a suit by him for specific 
performance of a contract of sale of land, sold to 
pay specific legacies;®® but where the vendor dies* 
possessed of a large amount of real property, other 
than that contained in the bond for conveyance, 
and leaves a residuary devisee, the complainant 
may bring in the heirs together with the residuary 
devisee.® 7 

Personal representatives. The personal repre¬ 
sentative of a deceased vendor is a necessary party 
plaintiff, where the decree will require the purchase- 
money to be paid to him.®® He is also ordinarily 
a necessary party defendant in a suit by the pur¬ 
chaser, since he is entitled to receive pa 3 anent;®®' 
and he is a proper party defendant in such a suit 
as the representative of creditors to pay whom the 
property may be needed but he is not a neces- 


88 . D.C.—Griffith v. Stewart, 81 App. 
D.C. 29, affirmed 30 S.Gt. 628. 217 
U.S. 323. 64 L..Ed. 782, 19 AnmCas. 
639. 

68 C.X. p 1139 note 57. 

86 . N.T.—Schroeppel v. Hopper. 40 
Barb. 426. 

87. Ga.—^Massell Realty Co. v. Han- 
bury. 141 S.E. 663, 166 Ga. 634. 

58 C.J. p 1139 note 69. 

88 . Cal.—O’Donnell v. Lutter. 156 P. 
2d 958. 68 Cal.App.2d 376. 

89. Ky.—Carr v. Callaghan, 3 Idti 
365. 

K.C.—Scott V. Jordan. 69 S.E.2d 667, 
286 N.C. 244. 

68 C.J. p 1189 note 60. 

80. Ind.—^Barnard v. Macy, 11 Ind. 
536. 

91. Iowa.—Van Ahen v. Clark, 48 N. 

W. 73, 82 Iowa 266. 
flPa.—^Rider v. Crisman, Com.Fl., 95 
Pittsb.Leg.J. 308, 61 York Leg.Rec. 
76. 

68 C.J. p 1140 note 62. 

98. Han.—Armstrong v. Wyandotte 
Bridge Co., McC. 166. 

Joinder In Indlvldnal capacity 

Where defendant executrix, in ac¬ 
tion for specific performance of al¬ 
leged agreement to sell testator’s 
realty, interposed affirmative defense 
that she was unable specifically to 
perform alleged agreement because 
she, as testator’s widow, had a vest¬ 
ed dower right in realty that she was 
not willing to release, and that she 
was not a party to alleged agree¬ 


ment, plaintiffs* application for leave 
to file and serve a supplemental sum¬ 
mons and complaint making execu¬ 
trix a party to the action in her in- 
divldoial capacity was granted.—Gins- 
burg V. Samuels. 66 N.Y.S.2d 74. 

93. N.J.—Coles v. Feeney, 29 A. 172, 
62 N.J.BQ. 493. 

Befnsal -to Join In conveyance 

Executor whose testator contracted 
to sell lands devised cannot have spe¬ 
cific performance, where devisee is 
not party to suit and refuses to Join 
in conveyance.—Commercial Trust 
Co. of New Jersey v. Zunni, 165 A. 
456, 108 N.J.Ed. 435, affirmed Com¬ 
mercial Trust Co. V. Zunni, 160 A. 
634, 110 N.J.E(i. 669. 

Sole legatee 

Sole legatee under vendor’s will 
was a necessary party to purchaser’s 
specific performance suit against ex¬ 
ecutor.—^Kirkland v. O'Kelly, 117 So. 
420, 218 Ala. 68. 

94. Ala.—^Harris v. Johnson, 58 So. 
426, 176 Ala. 445. 

58 aj. p 1140 note 65. 

95. Ky.—^Lee v. Colston, 5 T.B.Mon. 
238. 

96. Ky.—Varble v. Collins. 181 S.W. 
1115, 168 Ky. 247, Ann.Cas.l916D 
448. 

97. Me.—^Hubbard v. Johnson, 77 Me. 
139. 

98. Ohio.—^Massie v, Ppnaldson, 8 
Ohio 377. 

58 C.J. p 1140 note 69. 
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99. N.J.—Kempton v. Bartlne, 44 A. 
461, 69 KJ.Ea. 149, affirmed 45 A. 
966, 60 N.J.EQ. 411. 

68 C.J. p 1140 note 70. 

Two deceased vendors 
In a purchaser's suit for specific- 
performance of contract for sale ot 
land made by two vendors, both of* 
whom are dead, the personal rep¬ 
resentative of the one who survived! 
his covendor Is a necessary party,, 
and omission to make him a party 
is not excused by Joinder of other’ar 
personal representative.—Carder v. 
Johnson, 100 S.E. 502, 84 W.Va. 709. 

£apse of time, raising a presump¬ 
tion of payment, does not excuse* 
omission to make the personal rep¬ 
resentative of vendor a party to ai. 
suit for specific performance, since* 
the presumption is rebuttable and not. 
conclusive.—Carder v. Johnson, su¬ 
pra. 

1 . Miss.—Southworth v. Brownlow,. 

36 So. 522, 84 Miss. 405. 

58 C.J. p 1140 note 71. 

Always proper party 
Where the purchase money remains^ 
unpaid, the personal representative* 
of the deceased vendor is a neces¬ 
sary codefendant in the purchaser's 
suit for specific performance, and in 
any event the vendor's personal rep¬ 
resentative is always a proper party. 
—O’Donnell v. Lutter, 166 P.2d 968* 
68 Cal.App.2d 376. 

Both heir and zepresentativa 
In action for specific performance* 
of defective deeds ae contracts to 
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sary party defendant, where by statute the suit may 
be brought against the heirs alone,2 or where he is 
also a devisee and is made a party in that char¬ 
acter,* or where the object of the bill is exclusively 
for specific execution of a contract, and not for 
compensation,4 or where he is not charged with any 
duty involving the land in question;5 and he is not 
a necessary or proper party, where, because of full 
performance before suit by plaintiff, he has no in¬ 
terest in the case.® It has been held that the fact 
that one who gave an oral contract for land is 
dead and his administrator is made one of the de¬ 
fendants does not prevent the granting of specific 
performance.^ 

(6) Agent or Principal 

Where a contract Is made by an agent, ordinarily 
the principal and not the agent Is the necessary and 
proper party to a suit for its speciflc performancOi 

Where a person acts merely as agent for one of 
the parties to the transaction out of which the suit 
for specific performance arose, the principal is the 
necessary and proper party to the suit,® and the 
agent ordinarily is not a necessary or proper party 
thereto,® even though he is a party to the contract,^® 
except where the contract was made in his name,ll 
or where his relationship to the transaction is such 
as to make him a trustee.^® Where a contract of 
sale designates the purchaser as agent without 
designating his principal, both the agent and his 
principal are necessary parties to a suit to compel 
a conveyance, in order that it may be determined 
who was the principal and what obligation the 
agent and the principal owed to the vendor but 
it has been held that where the complaint does not 
show that the contract was made by defendant as 


agent for anyone in particular, the undisclosed prin¬ 
cipal is not a necessary party defendant.!^ 

(7) Creditors 

Subsequent Judgment or attachment or execution 
creditors of the vendor are proper parties to a suit for 
specific performance. 

In a suit for specific performance of a contract 
to convey land, it is proper for plaintiff to join 
as defendants subsequent judgment^® or attachment 
or execution^® creditors of the vendor; but an in¬ 
dividual creditor of an assignor of a contract for 
the sale of land has no standing to intervene and 
object to a suit against the assignor for specific 
performance of the contract, where the assignor’s 
trustee in bankruptcy makes no objection after no¬ 
tice and where, pending such a suit, the pur¬ 
chase money is paid into court, and creditors of 
the vendor obtain judgments against him and sell 
the property, they are not necessary parties to the 
suiti® Creditors represented through an adminis¬ 
trator de bonis non are not necessary parties to a 
suit for specific performance.^® 

General creditors of a broker have no interest 
in, and are not necessary parties to, a suit by such 
broker against his principals who had authorized 
the purchase of stock, and against the sellers of the 
stock, to compel performance of a contract®® 

Under indemnity contract. Creditors to whom 
claims are payable, under a contract of indemnity, 
are not only proper, but necessary, parties to a suit 
for specific performance of such contract.®^ 

(8) Husband or Wife 

The spouse of a vendor or purchaser Is ordinarily 
a proper or necessary party to a suit for speciflc per- 


convey, both the heir at law and per¬ 
sonal representative of deceased 
cantor were proper parties.—Wessel 
V. Shank. 11 N.E.2d 276, 67 Ohio App. 
35. 

2. Iowa.—Judd V. Mosely, 80 Iowa 
428. 

3. Ind.—Watson v. MahaTt, 20 Ind. 
228. 

4. Ky.-Cowan v. Hite, 2 A.B:Marsh. 
238. 

6 . Me.—^Eastman v. Eastman, 104 A. 
1. 117 Me. 276. 

Pa.—^In re Cardon*s Estate, 122 A. 
284, 278 Pa. 153. 

6 . Cal.—-McCabe v. Healy, 70 P. 1008, 
138 Cal. 81. 

58 C.J. p 1140 note 76. 

7. Vt—Gk>ve V. ArmstroniT, 92 A. 
10, 88 Vt 116. 

8 . Okl.—Corpns Juris quoted In 


Fry V. Penn Mut Life Ins. Co., 159 
P.2d 550, 552, 195 Okl. 507. 

58 a J. D 1140 note 79. 

9. Del.—^Hunter v. McCarthy, 86 A. 
2d 261, 28 DeLCh. 27. 

Okl.—Corpus Juzia quoted In Pry v. 
Penn Mut Life Ins. Co., 169 P. 
2d 550, 552, 195 Okl. 507. 

Pa..—^Baker v. Daub, Com.Pl., 28 
North.Co. 874. 

68 C.J. p 1140 note 80—2 QJ. p 902 
note 60. 

10. Okl.—Pry v. Penn Mut Life Ins. 
Co., 159 P.2d 650, 562, 196 Okl. 
607. 

58 C.J. p 1141 note 81. 

11 . N.J.—^Pennsylvania, etc., R. Co. 

V. Ryerson, 36 N.J.Bq. 112. 

58 C.J. p 1141 note 82. 

12 . W.Va.—^Tavenner v. Barrett, 21 

W. Va. 666, 

13. Pa.—^Fineman v. Cutler, 116 A. 
819, 273 Pa. 189. 

58 C.J. p 1141 note 84. 
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14. N.T.—Menier v. Donald, 165 N. 
T.S. 50, 98 Misc. 684. 

16. Or.—-Cantwell v. Barker, 124 P. 

264, 62 Or. 12. 

58 C. J. p 1141 note 86. 

16. Mich.—Horton v. Hubbard, 47 
N.W. 116, 83 Mich. 123. 

68 C.J. p 1141 note 87. 

17. Pa.—In re Reynolds’ Estate, 85 
Pa.Co. 31. 

18. U.S.—Secombe v. Steele, Minn., 
20 How. 94, 16 L.Ed. 883. 

19. Ill.—Riffgs V. Barrett 82 N.B. 
2d 392, 308 Dl.App. 671—Riggs v. 
Barrett 32 N.E.2d 382, 808 IlLApp. 
649. 

20. N.T.—^Roberts v. Keene, 133 N,Y. 

S. 1091, 74 Misc. 238. 

21 . Ala—Segall v. Loeb, 118 So. 
633, 218 Ala 433. 

68 C.J. p 1141 note 92. 
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formance of the contract of sale where such spouse 
signed the contract or Is otherwise Interested In the 
transaction or the result of the proceedings. 

A husband is a proper and necessary party to a 
suit by his wife, or her representative, against a 
third person for specific performance of a contract, 
where he has signed the contract with her ,22 or 
where he has a direct and substantial interest in the 
suit,23 as where he has a possible right of curtesy 
in lands, the subject matter of the suit;24 or where 
his presence is necessary to enable her to comply 
with her contract unless some reason is shown 
why he should not or need not be made a party.^ 3 
He is not a necessary party plaintiff with her to a 
suit for specific performance of a contract of sale, 
to which he was not a party,27 where his rights, if 
any, will not be prejudiced by his omission as a 
party,23 and where he is hostile to the suit.29 He 
is neither a necessary nor a proper party to a suit 
against her for specific performance of a contract 
as to her property, where she has been relieved of 
the disabilities of coverture by decree ;30 and it has 
been held that he is neither a necessary nor a proper 
party defendant to a suit for specific performance 
brought against his wife as vendee where he did 
not sign the contract3^ 

A wife who, together with a husband, is a party 
to a contract, is a necessary party, either as plain¬ 
tiff or defendant, to a suit for its specific perform- 
ance.32 She is also a necessary party to a suit by 
her husband for specific performance by a third 

22 . Wis.—Heller v. Baird, 210 N.W. 

680, 191 Wis. 688. 

Absence of averment of wife’s sole 
interest 

Hiisband Joining wife as party to 
her contract to purchase realty for 
price payable partly by conveyance 
of property belonging to her was a 
proper and necessary party to wife's 
suit for specific performance of con¬ 
tract, in absence of averment in bill 
that she was sole party in interest.— 

CunldfC v. McPherson, 172 So. 697, 

233 Ala. 513. 

23. Vt.—Alnger v. White, 82 A. 666, 

85 Vt. 446. 

58 aj. p 1141 note 95. 

mteirest surviving separatloa 

Where wife sought to enforce al¬ 
leged agrreement of husband's father 
to convey house to her and her hus¬ 
band on request on their taking pos¬ 
session of and renovating the house, 
husband was an indispensable party 
and, on defendant's motion, plain¬ 
tiff would be ordered to Join husband 
as party either as plaintiff or defend¬ 
ant, notwithstanding there was pend¬ 
ing an action for separation which 
she Imd brought against her husband. 

—^Rougas V. Rougas» 86 N.Y,S.2d 484. 


person of a contract of sale of real estate, the title 
to which is in the wife, 33 or where the contract 
gives the husband the option of taking a deed al¬ 
ready made to him and his wife.®^ In a vendor’s 
suit for specific performance his wife, who alone 
can release dower, is not misjoined as party plain¬ 
tiff; 35 and by reason of her inchoate right of dow¬ 
er, she is a proper, although not a necessary, party 
to her husband’s suit for specific performance of an 
agreement by which certain land is to be conveyed 
to him in consideration of a deed of his land.35 she 
is not a necessary party plaintiff, where the only 
interest she has in the contract sought to be enforced 
is in community with her husband, and he is em¬ 
powered to sue in behalf of the community, with¬ 
out joining her,37 or where the suit is for specific 
performance of a contract which does not re¬ 
quire the deed to be made to her or the vendor’s 
lien notes to be executed by her, although the pur¬ 
chaser husband has requested the vendor to ex¬ 
ecute a deed to her.33 

A wife is not a proper party defendant to a suit 
against her husband for specific performance of a 
contract by him, to which she is not a party,39 to 
convey real pn^rty in which she has only a con¬ 
tingent dower or other interest,^® or an inchoate 
right of dower which she cannot be compelled to 
release, and which will not be affected by a de¬ 
cree of performance,^! or in which she has no dower 
right or for specific performance of a contract 

ty in Interest and that wife was nam¬ 
ed in contract for some other pur¬ 
pose.—Cay v. Ferrell, 196 So. 224. 
239 Ala. 297. 

33. Fla.—^Muldon v. Brawner, 49 So. 
124, 57 Fla. 496. 

34. N.J.—^Krah v. Wassmer, 71 A. 
404, 76 N.J.Fq. 109, affirmed 81 A. 
1183, 78 N.J.E<i. 305. 

58 C.J. p 1142 note 7. 

35. Md.—Goszka v. Kleis, 161 A. 170, 
163 Md. 167. 

36. Ind.—^Knepper v. Eggiman, 97 
N.E. 161, 177 Ind. 56. 

37. Tex.—Mllliken v. Townsend, 
Com.App., 16 S.W.2d 259. 

38. Tex.—^Beaton v. Fussell, Civ. 
App., 166 S.W. 468. 

39. Ala.—Deason v. Dobson, 34 So. 
2d 596, 250 Ala. 396. 

58 0.7. p 1142 note 11. 

40. Fla.—^Taylor v. Mathews, 44 So. 
146, 53 Fla. 776. 

58 C.J. p 1142 note 12. 

41. Mich.—Solomon v. Shewltz, 152 
K.W. 196, 185 Mich. 620, 8 A.L..It. 
657. 

58 C.J. p 1142 note 18. 

42. Or.—Woolsey v. Draper, 201 P. 
730, 203 F. 582, 103 Or. 103.u 


24. N.J.—^Tzeses v. Green, 146 A. 
693, 105 N.J.Eq. 12—Day v. Dev- 
itt, 81 A. 368, 79 N.J.Eq. 342. 

25. N.J.—^Patterson v. J. D. Doizeaux 
Lumber Co., 116 A. 697, 93 N.J.Eq. 
446. 

58 C.J. p 1141 note 97. 

26. N.J.—^Tzeses v. Green, 146 A. 693, 
106 N.J.Eq. 12. 

Vt.—^Alnger v. White, 82 A. 666, 86 
Vt 446. 

27. Ill,—Corbly v. Corbly, 117 N.B. 
393, 280 Ill. 278. 

28. m.—Corbly v. Corbly, supra. 

29. HI.—Corbly v. Corbly, supra. 

58 C.J. p 1141 note 2. 

30. Ala.—Sims v. Adams, 78 Ala. 396. 

31. N.J.—Casriel v. King, 58 A.2d 
269, 141 N.J.Eq. 516, affirmed 65 
A.2d 614, 2 N.J. 45. 

32. Ky.—McMillen v. Bailey, 106 S. 
W.2d 638, 269 Ky. 194. 

68 C.J. p 1141 note 5. 

Demurrable defect 
A bill by husband for specific per¬ 
formance of contract for sale of 
realty was demurrable for failure to 
make wife a party, where wife was 
party,to contract and bill made no 
allegation that wife was not a par- 

m 
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“by the husband as executor to sell land, over which 
he had a power of sale.^5 xhe wife of one who 
purchased land pending a suit against his grantor 
and himself for specific performance of the gran¬ 
tor’s contract to convey is not a necessary party 
to the suit,^^ but she is at least a proper party de¬ 
fendant to the purchaser’s suit, where her hus¬ 
band, the vendor, after the contract for sale, con¬ 
veys the lands to her, where she was not a party 
to the contract, and where she conveys to a third 
person.^5 The wife of the vendor has been held a 
proper or necessary party defendant where she 
has at least some possible interest in the property 
which should be removed in order to clear the ti¬ 
tle and in a vendor’s proceeding for specific per¬ 
formance, the wife of the purchaser may be joined 
as a party defendant where the contract provides 
that the deed shall run to both husband and wife, 
even though the wife is not a parly to the contract.^^ 

Divorce agreement; remarriage. Where an 
agreement between husband and wife, embodied in 
their divorce decree, is conditioned on the creation 
of a trust fund, the benefit of which shall go to a 
minor daughter, after the wife’s remarriage, the 
wife, after remarriage, is not a necessary party to 
an action by the daughter to compel the father to 
perform the agreement^* 

Option to purchase personalty. Where defendant 
and his wife give plaintiff an option to purchase a 


certain amount of corporate stock, and it appears 
that defendant alone can fulfill such agreement, the 
wife, while a proper and necessaiy party to the 
purchaser’s suit for specific performance, is not an 
indispensable party.**^ 

§ 119. -Lienholders; Mortgagor or 

Mortgagee 

In a proper case the court in Its discretion may per¬ 
mit or require a lienholder, a mortgagor, or a mortgagee 
to be made a party to a suit for specific performance 
of a contract for the sale of property subject to a lien 
or mortgage^ 

Where a contract of sale of land calls for title 
free from encumbrances, it is within the discretion 
of the trial court to permit or direct that lienhold¬ 
ers be joined as parties in a suit for specific per¬ 
formance of the contract but, where the rights 
of the lienholder are not affected, he is not a neces¬ 
sary party,5i although he may be a proper one.52 
A subsequent mortgagee of land with notice of a 
prior contract of sale thereof is a proper party to 
a suit by the purchaser for specific performance of 
the contract®* A prior mortgagee of land has 
been held not to be a proper party defendant to a 
suit by a purchaser thereof for specific performance 
by the vendor of his contract to convey;®^ or a 
necessary party to a suit by the vendor for specific 
performance of the contract, where his interests will 
not be affected by the suit,®® as where the sale is 


48. Pa.—Pochford v. Harbeson, 29 
Pa.Dist. 895. 

44 Ark.—Adams v. Bhodes, 220 S. 
W. 29, 14S Ark. 172. 

4B. N.J.—^McVoy v. Baumann, 117 
A. 717, 98 N.J.Ba. 860, affirmed 117 
A. 725, 98 N’.J.Eq. 688. 

46. Del.—Ardlto v. Howell, 61 A.2d 
859, 29 DeLCh. 467. 

N.J.—^Matiack v. Arend, 63 A2d 812, 
2 N.J.Super. 319. 

Pa.—^Detwller v. Capone, 55 A2d 880, 
857 Pa. 495. 

S.C.—Harley v. Orvln, 14 S.B.2d 701, 
197 S.C. 138. 

SCarrlasre subsequent to oontxaot 

(1) In suit for speclflc perform¬ 
ance of lease provision grlvin^r op¬ 
tion to purchase, vendor's wife whom 
ihe married subsequent to execution 
•of lease, althousrh she probably had 
no interest in property, was a prop¬ 
ter party defendant, as some relief 
Against her might become necessary 
in order to remove any possible 
•doud on the title.—^Ardlto v. Howell, 
61 A.2d 859, 29 DeLCh. 467. 

(2) A woman who by her marriage 
Acquires no Interest An property 
which her husband had theretofore 
contracted to convey is properly made 
A party to a suit by purchaser for 


specific performance, since although 
no action by her is required by final 
Judgment, court in its discretion may 
enjoin her from asserting any inter¬ 
est by virtue of her marriage. 

N.J.—^Matlack v. Arend, 63 A.2d 812, 
2 N.J.Super. 819. 

Pa.—^Detwller v. Capone, 55 A2d 380, 
357 Pa. 495. 

Talue of inchoate dower 
Where, in purchaser's suit it ap¬ 
peared that in order to render decree 
for specific performance by vendor 
effective, value of inchoate dower in¬ 
terest of vendor's wife who refused 
to renounce dower was required to be 
determined, wife became a necessary 
party to the proceeding.—Holly Hill 
Lumber Co. v. McCoy, 26 S.B.2d 175, 
203 S.C. 59, 148 AL.R. 285—68 C.J. 
p 1142 note 18 [a]. 

47. Mo.—^Thomas J. Johnson & Co. 
V. Mueller, 205 S.W.2d 521, 856 Mo. 
1109. 

•Pa-—^Rush V. York Garden Homes, 
Com.Pl., 62 Montg.Co. 88. 

48. N.Y.—Kendall v. Kendall, 193 N. 
Y.S. 661, 200 App.Div, 706. 

58 C.J. p 1142 note 19. 

49. Wls.—^McCoy v. May, 88 N.W.2d 
16, 266 Win 20. 

6 a U.S.—^Bryan v. Barrlger, D.CKIy., 
251 F. 82a 


Xdenholder as necessary party 
A Judgment, decreeing specific per¬ 
formance of contract for sale of real¬ 
ty, and directing that out of the 
money tendered into court a lien on 
the realty be paid and that seller 
pay purchaser amount of rent de¬ 
rived from the property and to con¬ 
tinue such payments until the litiga¬ 
tion is ended, could not stand where 
holder of the lien was not a party. 
—^Fisher v. Wilson, Civ.App., 186 
S.W.2d 186, affirmed 188 S.W.2d 160, 
144 Tex. 58. 

61. Ala.—Albert ▼. Nixon, 166 So. 

775, 229 Ala. 273. 

Cal.—Goldsworthy v. Dobbins, App., 
243 P.2d 883. 

62. Ala.—Albert v. Nixon, 166 So. 

776, 229 Ala. 278. 

63. Ark.—Jowers ▼. Phelps, 88 Ark. 
466. 

N.Y.—^International Paper Co. ▼. Hud¬ 
son River Water Power Co., 86 N.Y. 
S. 736, 92 App.Div. 66. 

64. N.Y.—Chapman v. West, 17 N.Y. 
125. 

58 CLJ. p 1142 note 22. 

55» Ala.—Alabama Watmr Co. ▼. An¬ 
niston, 110 So. 86, 216 Ala. 120. 

58 C.J. p 1142 note 28. 
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made subject to the mortgage.56 On the other 
hand, it has been held that a prior mortgagee or 
encumbrancer may be made a party to the suit if, 
by doing so, the title to the land can be cleared 
in a reasonable time, and without injury to the 
pur chaser,57 and that such a mortgagee is a nec¬ 
essary party to a suit to compel the execution of 
securities on real estate, although a decree is asked 
which will operate only on the interest of the party 
promising the security.58 in a vendor’s suit for 
specific performance, defendant in a mortgage fore¬ 
closure suit under which the vendor claimed title 
is a proper party so as to give the court jurisdic¬ 
tion where it does not sufficiently appear that such 
defendant was served with process in the foreclo¬ 
sure suit.58 

Chattel mortgagee of a crop is a necessary party 
to a suit for specific performance of a contract of 
sale of the crop, where the validity of the mortgage 
is questioned.® 8 

§ 120. -Trustee or Cestui Que Trust 

Ordinarily a cestui que trust Is a proper party to a 
suit for specific performance which will affect his inter- 
ests, and a trustee is a proper party to such a suit where 
it Involves the subject matter of the trust. 

In accordance with the rules relating to cestuis 
que trust as parties to suits in equity in general, 
discussed in the C.J.S. title Trusts § 366, also 65 
C J. p 869 note 32-p 871 note 43, a cestui que trust, 
as a general rule, is a necessary party to a suit 
for specific performance of a contract which af¬ 
fects his interests as such beneficiary,®! particularly 


where the trustee apparently has assumed an at¬ 
titude hostile or adverse to the beneficiary.®^ Ac¬ 
cording to some authorities, however, a cestui que 
trust is not a necessary party to a suit for specific 
performance by or against the trustee, in which the 
trustee represents his interests;®® but he may prop¬ 
erly be made a party to such suit,®^ and where mat¬ 
ters are involved in the suit in which the trustee 
does not or has no authority to represent his inter¬ 
ests, he is a proper and necessary party thereto.®® 
A cestui que trust, under a will, has been held not 
to be a necessary party to a suit, by or against the 
trustee, to enforce a contract of sale made by the 
testator;®® and where a purchaser has made a 
conveyance in trust for creditors, such creditors, 
whether or not allowable parties, are at least not 
necessary parties to a bill by the vendor for specific 
performance.®^ Where the legal title to property 
is vested in the trustee, merely to secure the pay¬ 
ment of money to a third person, the latter has no 
interest in the land itself, and is not a necessary 
party to a suit by the equitable owner to compel 
the trustee to convey the legal title to him.®® 

Trustee, A trustee is generally a proper and 
necessary party to a suit for specific performance 
of a contract affecting the subject matter of the 
trust,®® and which involves the performance of 
some duty on his part;70 not where he has no 
interest in the controversy in any legal sense.71 
A person holding the legal title to land, as trustee 
for the vendor, is a necessary party with the ven¬ 
dor in a suit for specific performance of a con¬ 
tract for the sale or encumbrance of the property.^® 


66 . Ala.—^Irvln v, Irvin, 98 So. B17, 
207 Ala. 493. 

58 C.J. p 1143 note 24. 

57. Va.—Hudson v. Max Meadows 
Land, etc., Co., 38 S.E. 586, 97 Ya. 
341. 

68 . U.S.—Caldwell v. TasTSart, Ya., 4 
Pet. 190, 7 L.Sd. 828. 

69. S.C.—Miller v. White. 174 S.E. 
17, 172 S.C. 338. 

60. Ala.—^Bishop v. Alabama Farm 
Bureau Cotton Ass'n, 110 So. 711, 
215 Ala. 388. 

61. 111.—^People’s Bank & Trust Co. 
of Rockford v. Gregory, 179 N.E. 
856, 347 IlL 397—^Elmore Real Es¬ 
tate Imp. Co. V. Olson. 76 H.E.2d 
204, 832 ni.App. 745. 

N.Y.—Kondolf V. Britton, 145 N.Y.Sl 
791, 160 App.Dlv. 881. 

W.Ya.—^Beckwith v. Laing, 66 S.B. 

854, 66 W.Ya. 246. 

58 C.J. p 1143 note 81. 

68 . Cal.—Title Guarantee, etc., Co. 

V. Henry, 280 P. 959, 208 Cal. 185. 
Fla.—^Internal Imp. Fund v. Gleason, 
15 Fla. 884. 

81 C.J.S.-48 


63. N.J.—Simson v. EUlpstein, 102 A. 
242, 88 N.J.Eq. 229, reversed on 
other grounds 105 A, 218, 89 N.J. 
Eq. 543. 

58 C.J. p 1148 note 38. 

64. Mich.—^Bridgman v. McIntyre, 
118 N.W. 776, 150 Mich. 78. 

68 C.J. p 1143 note 34. 

65. N.Y,—Colorado, etc., R. Co. v. 
Blair, 108 N.B. 840, 214 N.Y. 497, 
109 N.B. 1071, 215 N.Y. 697, Ann. 
Cas.l916D 1177. 

66 . N.Y.—Hardenbergh v, McCarthy, 
114 N.Y.S. 1073, 180 App.Div. 638. 

58 O.J. p 1143 note 36. 

67. Mich.—Hanchett v. McQueen, 32 
Mich. 22. 

Ya.—Goddin v. Yaughn, 14 Gratt. 
102, 66 Ya. 102. 

68 . HI.—Smith v. Sheldon, 66 m. 
219. 

69. Cal.—MUler v. Dyer, 127 P.2d 
901, 20 Cal.2d 526, 141 A.L..R. 1428. 

Mo.—Ver Standig v. St. Louis Un¬ 
ion Trust COm 98 S.W.2d 588, 839 
Mo. 589. 


N.Y.—^Binon v. Forsyth, 64 N.Y.S.2d 
367, affirmed 59 N.Y.S.2d 902, 270 
App.Div. 771. 

58 C.J. p 1144 note 40. 

70. N.Y.—^McCadden v. Central Trust 
Co., 156 N.Y.S. 78, 92 Misc. 413. 

58 C.J. p 1144 note 41. 

Wife acting for children 
Where separation agreement pro¬ 
vided that wife was to have custody 
of and support and maintain children 
and that husband would make month¬ 
ly payments to her for such purpose, 
wife was proper party to-bring suit 
to compel specific performance as 
against contentions that payments 
were solely for benefit of children 
and that husband had no way to com¬ 
pel wife to account for use of money. 
—Whitten v. Bird, 2 A.2d 83, 23 Del. 
Ch. 36. 

71. Cal.—San Diego Water Co. v- 
San Diego Flume Co., 41 P. 495, 
108 Cal. 649, 29 L.RJL 839. 

58 C.J. p 1144 note 42. 

73, Ark.—Wilson v. Spry, 228 S.W. 

564, 145 Ark. 21. 

58 C.J. p 1144 note 48. 
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Prezdous trustee, who has been removed, and who 
did not join in the sale, is not a necessary party 
to a suit to compel a specific performance of a sale 
of the trust estate.73 

Public trustee is a proper, but not a necessary, 
party defendant to a suit for specific performance 
of a contract secured by a deed of trust in which 
he is named as trustee.^^ 

§ 121. Process and Appearance 

Where a suit for specific performance Is regarded 
as In personam, personal service is essential to confer 
Jurisdiction; but where the suit is regarded as In rem, 
as In the case of an action to enforce a contract for the 
sale of land, constructive service is ordinarily sufficient. 

The rules relating to process and appearance in 
suits in equity generally, as discussed in Equity §§ 
171-178, ordinarily govern as to such matters when 
arising in suits for specific performance's Ac¬ 
cordingly, in a suit against several purchasers, who 
have entered into the contract of sale as an entire¬ 
ty, all of them must be served with process,^® and 
where, because of the lack of such service, juris¬ 
diction is not obtained over the person of one of 
them, specific performance of the entire contract 
cannot be decreed against another purchaser who 

voluntarily appearsJ^ 

Suit in personam. Where the suit is regarded as 
in personam, relief may be granted against defend¬ 
ant only where he has been personally served with 
processes Accordingly, in the absence of statute, 
a suit to compel the specific performance of an 
ordinary contract to sell and convey real estate, as 
a suit in personam, may be maintained only where 


defendant has been personally served with process 
within the jurisdiction,^® or where he voluntarily 
appears in the suit;®® or, in case of a nonresident, 
where he enters the jurisdiction and is personally 
served with process,and in such a case it is not 
sufficient that the nonresident defendant is con¬ 
structively served with process by publication.®® 

Suit in rem. Where the suit, as in case of a suit 
for the conveyance of real estate, is regarded as in 
rem, service by publication in the manner provided 
by statute may be made on a nonresident defend¬ 
ant.®® 

Extraterritorial sendee. In accordance with gen¬ 
eral rules, as discussed in Equity § 175 and Process 
§ 73, personal service without the state, as author¬ 
ized by some statutes, may be made on a nonresi¬ 
dent defendant, where the suit for specific perform¬ 
ance is one in rem;®^ but not where the relief, if 
granted, would require a decree against defendant 
personally.®® Where the statute authorizes such 
service on one or more of the principal defendants, 
service locally on a defendant who is not a principal 
defendant, is not sufficient to sustain extraterritorial 
service on a defendant against whom a personal de¬ 
cree would be required.®® 

On personal representative. Under a statutory 
provision that specific performance of a decedent^s 
contract to convey shall not be decreed unless the 
executor or administrator has been personally served 
with a copy of the petition and notice of the pro¬ 
ceedings, a decree ordering a conveyance is errone¬ 
ous where no such service has been made.®^ 


B. PRELIMINAEY OR INTERLOCUTORY PROCEEDINaS 


§ 122. Injunctions and Other Preliminary 
Relief in General 

a. Preliminary relief in general 

b. Injunctions 


a. Preliminary Relief in General 

A plaintiff suing fop specific performance may, In 
a pro-per case, be entitled to appropriate preliminary 
relief, such as a writ of ne exeat against the defendant, 
an accounting, or a stay of dispossessory proceedings. 


73. N.T.—Champlin v. OParisli, 3 
Edw. 581. 

74. Colo.—McKeown v. Lawrence, 
136 P. 1014, 56 Colo. 106. 

58 C.J. p 1144 note 45. 

75. Pla.—^McAllister v. McAllister, 
8 So.2d 351, 147 Fla. 647. 

58 CJ. p 1144 note 50. 

76- Tex.—^Banco Mlnero v. Boss, 
Civ.App., 138 S.W. 224. 

77- Tex.—^Banco Minero v. Ross, su- I 
pra. 

78. Ind.—Huntingrton First Nat. 
Bank v. Henry, 58 N.B. 1057, 156 
Ind. 1. 

58 C.S. p 1144 note 54. 

T9, Ill.—Thomas v. Pope, 43 N.E.2d 
1004, 380 Ill. 206. 


Mont—State ex rel. Miller v. District 
Court of Seventh Dlst in and for 
Richland County, 186 P.2d 506, 120 
Mont 423, 173 A,L.R. 798. 

58 C.J. p 1144 note 56. 

80. Md.—Worthingrton v. Lee, 61 Md. 
530. 

81. W.Va.—Shafer v, O’Brien, 8 S.E. 
298, 31 W.Va. 601. 

58 C.J. p 1144 note 58b 

82. XJ.S.—-Adams v. Heckscher, C.C. 
Mo., 83 F. 281. 

58 C.J. p 1144 note 59. 

83. Ark.—Garner v. Horne, 245 S.W. 
2d 229, 219 Ark. 762. 

Ga.—Toomer v. Hopkins, 48 S.E.2d 
733, 204 Ga. 34. 
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N.C.—Voehringer v. Pollock, 30 S.B. 

2d 374, 224 N.C. 409. 

58 C. J. p 1145 note 64. 

Specific performance as suit in rem 
or in personam see supra s l. 


N.B. 73, 248 N.T. 261—Paprin v. 
Bdtker. 64 N.T.S.2d 289. 

Pa.—Schein v. Brasler, 62 Pa.Dist & 
Co. 166. 


85. N.T.—Paprin v, Bltker, 64 N.Y S 
2d 289. 

58 C.J. p 1145 note 68. 

86. Pa.—Graybill v. Mau, 30 Pa.Dist 
488. 


87. Wash.—Sander-Boman Real-Es- 
tete Co. V. Tesler, 27 P, 269, 2 
Wash. 429. 

58 C.J. p 1145 note 71. 
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In a suit for specific performance the parties, in 
order to preserve their equities pending suit, may 
be entitled to appropriate preliminary relief, ^8 such 
as an accounting,89 and pending determination 
of a petition to obtain specific performance of 
a contract to purchase, the court can stay dis- 
possessory proceedings.90 A motion to dissolve a 
writ of sequestration in an action for specific per¬ 
formance of a contract of sale is an incidental 
question within a statute providing that judgment 
shall be pronounced summarily on incidental ques¬ 
tions arising in the course of a civil triaL^i 

b. Injunctions 

A preliminary Injunction, as an ancillary of specific 
performance, may. In the discretion of the court, l>6 
granted for the purpose of preserving the status quo 
until the determination of the controversy on its mer¬ 
its, where It appears from the bill that the suit for spe¬ 
cific performance Is at least prima facie based on good 
grounds; but such relief will be denied where it does 
not appear that an Injunction Is appropriate or just. 

Generally, in a suit for specific performance, a 
preliminary injunction may be granted, in a prop¬ 
er case, for the purpose of preserving the status 


quo until the determination of the controversy on 
its merits, where it appears from the bill that the 
suit for specific performance is at least prima facie 
•based on good grounds.82 Such a preliminary in¬ 
junction, is merely an ancillary of specific per¬ 
formance,93 and its grant or denial is a matter 
within the discretion of the court.9^ When neces¬ 
sary to do complete justice in the case, both a man¬ 
datory and restraining injunction may be granted,8^ 
but it has been held that ordinarily a mandatory 
injunction changing the status of the parties should 
not issue in such cases.®® 

A preliminary injunction has been held proper 
for the purpose of preserving the property involved 
in such condition as to enable the court on final 
hearing to render effective its decree in case it 
should 'be in favor of plaintiff;®'^ or where there 
is no adequate legal remedy for an injury appre¬ 
hended from breach of the contract,®® as where the 
injury apprehended is of a nature not capable of 
adequate compensation in damages at law;®® or 
where defendant probably will, before the hearing, 
render himself incapable of executing the con¬ 
tract or where he is contractually excluded from 


88. N.Y.—^London v, Joslovitz, 110 N. 
Y.S.2d 68, 279 APP.Div. 280. 

Xre exeat 

Pla.—^Hagen v. Viney, 169 So. 391, 124 
Pla, 747. 

89. Ga.—^Holliday v. Pope, 58 S.B. 
2d 350, 206 Ga. 801. 

90. Ga.—^DeFloreo v. Tarvin, 20 S.B. 
2d 29, 193 Ga. 760. 

91. La.—Louisiana State Bice Mill¬ 
ing Co. V. Lawrence, App., 155 So. 
494. 

92. U.S.—^Lea v. Vasco Products, C. 
C.A.Fla., 81 P.2d 1011—Marine Mid¬ 
land Trust Co. of New York v. Al¬ 
leghany Corp., D.C.N.Y., 28 F.Supp. 
680. 

Ill.—^Morris v. Patterson, 37 N.B.2d 
918, 311 I11.APP. 657. 

Iowa.—Dee v. Collins, 22 N.W.2d 333, 
237 Iowa 429. 

—^Thomas v. Allied Broadcasting 
Co., 61 N.Y.S.2d 824, 187 Mlsc. 878. 
58 C.J. p 1146 note 76. 

Injunction as alternative or addition¬ 
al relief see infra § 161. 

ZhjnxLctioii, may he granted to: 

(1) Restrain corporation from dis¬ 
posing of unpledged cash funds.—Ma¬ 
rine Midland Trust Co. of New York 
V. Alleghany Corp., D.C.N.Y., 28 F. 
Supp. 680. 

(2) Restrain assignee of contract 
to purchase realty from prosecuting 
action at law against complainant 
for breach of contract.—^Knowlton v. 
Sonfried Realty Corp., 23 A.2d 165, 
130 N.J.Eq. 492. 


(3) Enjoin purchaser's action to 
recover his down payment.—Com v. 
Suderov, 146 N.Y.S. 627, 160 App.Div. 
916. 

(4) Restrain defendant from prose¬ 
cuting action In forcible entry and 
detainer for possession of lot.—^Mor¬ 
ris V. Patterson, 37 N.K2d 918, 311 
I11.APP. 657. 

(6) Enjoin executor from distribut¬ 
ing and the other defendants from re¬ 
ceiving, conveying, transferring, or 
encumbering property which was the 
subject of the contract sought to be 
specifically enforced.—Jannetta v. 
Jannetta, 285 N.W. 619, 205 Minn. 
266. 

(6) Other matters see 58 CJ. P 
1146 note 75 [b]. 

XnJiuietioxL held not improvident 

Where defendants gave complain¬ 
ants notice required by statute as 
condition precedent to maintaining 
suit for possession of realty occupied 
by complainants, and bill had equity 
in so far as it sought specific per¬ 
formance of contract to convey real¬ 
ty, Issuance of temporary injunction 
restraining defendants from proceed- 
dng further with a possessory action 
was not improvident, although de¬ 
fendants had not filed complaint.— 
Patton V. Robison, 44 So.2d 254, 253 
Ala. 248. 

93. N.J.—Quigley Co. v. Asbestos, 

Limited, 44 A.2d 89, 23 N.J.Misc. 

301, affirmed 46 A.2d 787, 138 N.J. 

Eq. 111. 

58 C.J. p 1145 note 73. 
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94. Minn.—Jannetta v. Jannetta, 286 
N.W. 619, 206 Minn. 266. 

58 C.J. P 1145 note 74. 

DiscretloiL held not abused 
U.S.—Lea v. Vasco Products, C.C.A. 
Fla., 81 P.2d 1011. 

Tex.r—Pacific Mid-Continent Corp. v. 

Tunstill, Civ.App., 159 S.W.2d 908. 
58 C.J. p 1145 note 74 [a]. 

95. Fla.—^Taylor v. Florida East 
Coast R. Co., 45 So. 674, 54 Fla. 635, 
127 Am.S.R. 155, 16 L.R.A.,N.S., 307, 
14 Ann.Cas. 472. 

96. Ill.—^Almar Forming Mach. Co. 
V. F. 4b W. Metal Forming Machin¬ 
ery Co., 23 N.B.2d 229, 301 Ill.App. 
591. 

97. U.S.—Marine Midland Trust Co. 
of New York v. Alleghany Corp., D. 
C.N.Y., 28 F.Supp. 680. 

58 C.J. p 1146 note 78. 

Claim as owners 

In action for specific performance 
of a contract to make a will, plain¬ 
tiffs claimed as owners, and, hence, 
it was unnecessary for them to show 
that defendants were insolvent or 
had threatened to convey the proper¬ 
ty involved.—Jannetta v. Jannetta, 
285 N.W. 619, 205 Minn. 266. 

98. Tex.—Pacific Mid-Continent Corp. 
v. Tunstill, Clv.App., 159 S.W.2d 
908. 

99. Ala.—Chambers v. Alabama Iron 
Co., 67 Ala. 353.. 

58 C.J. p 1146 note 79. 

1. U.S.—^Ross V. Union iPac. R. Co., 
C.C.Kan., 20 F.Cas.No.12,080, Woolv^. 
26. 



§ 122 


SPECIFIC PERFORMANCE 


81 C.J.S. 


using the subject matter.* It has also been held 
that the right to specific performance comprehends 
the right to enjoin third persons from willfully and 
unlawfully circumventing performance by the per¬ 
sons directly bound.* The court may limit the 
terms of the injunction so as not to cause hardship 
or injustice to defendant.^ 

Generally, a temporary ancillary injunction will 
be denied, in a suit for specific performance, where 
it does not appear that an injunction is appro¬ 
priate and just.5 So, an injunction will not be 
granted, even though plaintiff may be subject to 
loss and inconvenience,® where the allegations of 
the bill do not warrant a decree for specific per¬ 
formance,^ as where the contract is disputed or un¬ 
certain in its terms,* - or where plaintiffs right 
sought to be protected is for any reason doubtful.* 
Likewise, such preliminary relief will be denied 
where it does not appear that an injunction is nec¬ 
essary for plaintiffs protection,^® or where it does 
not appear that there is any danger of loss to com¬ 
plainant for which he cannot obtain compensation 
in damages.ii Also, a temporary injunction sought 
by defendant with respect to his counterclaim will 
be denied, in the absence of any allegation of irrep¬ 
arable harm or that an action for damages would 
be an inadequate remedy for any invasion of de¬ 
fendant’s rights before the -final issue is decided on 
the merits.^* 


According to some decisions, a preliminary in¬ 
junction will be granted only in a case where a de¬ 
cree of specific performance can be enforced,^* 
but it has also been held that a preliminary injunc¬ 
tion to restrain a violation of the contract may be 
granted if the equities require it, even though the 
contract is one not specifically enforceable,^® or 
although some features of the contract cannot be 
enforced.!® An injunction should not issue where 
its enforcement by the court would be impractica¬ 
ble,!® as where it would involve the court in the 
supervision and direction of multitudinous and de¬ 
tailed activities of individuals.!^ Where the acts 
against which plaintiff sought injunction have been 
completed before the interlocutory hearing, the 
prayer for injunction should be refused.!® 

Relief to lessor or lessee^ In an action for spe¬ 
cific performance of a lease, a tenant may in a 
proper case be entitled to a temporary mandatory 
injunction requiring the landlord to furnish certain 
services provided for by the lease, pending trial, 
where no adequate legal remedy exists.!* Where 
specific performance is sought by a lessee to force 
the making or renewing of a lease in accordance 
with a prior agreement, injunction will lie to re¬ 
strain eviction proceedings.** So, also, a lessee 
who exercises an option to purchase, contained in 
the lease, and sues for specific performance there¬ 
of, is entitled to an injunction restraining the les- 


а. IJ.S.—Chadelold Cbemical Co. v. 
H. B. Chalmers Co., N.Y., 243 F. 
606, 156 aCA. 304. 

58 CtJ. p 1146 note 81. 

8. Fla.—Anderson v. Tower Amuse¬ 
ment Co., 159 So. 782, 118 Fla. 437, 
vacated on other grounds 160 So. 
523, 118 Fla. 895. 

4. TJ.S.—^Marine Midland Trust Co. 
of New York v, Alleghany Corp., 
D.C.N.Y., 28 F.Supp. 680. 

б. Ka.—^Bowling v. National Con¬ 
voy & Trucking Co., 136 So. 541, 
101 Fla. 634. 

58 C.J. p 1147 note 88. 

Supplemental hUl to enjoin city 
from constructing auditorium on an¬ 
other site than plaintiff’s land was 
properly dismissed as asking relief 
without bearing on specific perform¬ 
ance of contract to purchase plain¬ 
tiff's land as prayed in original bill. 
—^Archer v. City of Grand Bapids, 
238 N.W. 267, 255 Mich. 485. 

6. N.J.—-Swift V. Delaware, etc., B. 
Co., 57 A. 456, 66 N.J.E(i. 34. 

7. U.S.—Simmons Co. v. Crew, C.C. 
A.N.C., 84 F.2d 82, certiorari denied 
Crew V. Simmons Co., 57 S.Ct. 32, 
299 U.S. 569, 81 KEd. 419. 

D.C.—Crowell v. Gould, 96 F.2d 669, 
68 App.D.a 297, 


Ohio.—Gillespie v. Citizens Bldg, of 
Cleveland, 16 Ohio Supp. 82. 

58 C.J. p 1147 note 85. 

8. U.S.—Lucas v. Milliken, C.C.S.C., 

139 F. 816. 

9b U.S.—^Lucas v. Milliken, supra. 
10- Fla.—^Bowling v. National Con¬ 
voy & Trucking Co., 135 So. 541, 
101 Fla. 634. 

N.J.—^International Union, United 
Auto. Aircraft & Agricultural Im¬ 
plement Workers of America v. 
Elastic Stop Nut Corp., 53 A.2d 339, 

140 N.J,Eq. 177. 

N.T.—Oram v. Klrchik, 58 N.T.S.2d 
431, afiELrmed 59 N.Y.S.2d 311, 270 
App.Div. 764. 

58 C.J. p 1147 note 89. 

No irreparable injury 
U.S.—^Local 937 of Intern. Union 
United Auto., Aircraft & Agr. Im¬ 
plement Workers of America, C. I. 
O. V. Boyal Typewriter Co., D.C. 
Conn., 88 F.Supp. 669. 

11. U.S.—Lucas V. Milliken, C.aS.C., 
139 F. 816. 

12. U.S.—Automatic Dialing Corp. 
V. Maritime Quality Hardware Co., 
D.C.Me., 78 F.Supp. 558. 

13. Ala.—^BoQuemore v. Mitchell, 52 
So. 423, 167 Ala. 475, 140 Am.S.B. 
52. 

58 C.J. p 1147 note 83. 
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14L U.S.—^Tezas Co. v. Central Fuel 
Co., Tez., 194 P. 1, 114 C.C.A. 21. 

15. Del.—^Elliott v. Jones, 101 A. 
872, 11 Del.Ch. 283. 

16. N.J.—Quigley Co. v. 'Asbestos 
Limited, 44 A2d 89, 23 N.J.Misc. 
SOI, affirmed 46 A2d 787, 138 N.J. 
Ed. 111. 

17- Ill.—^Almar Forming Mach. Co. 
V. F. & W. Metal Forming Machin¬ 
ery Co., 23 N.E.2d 229, 301 IllApp. 
591. 

18. Ga.—^Beid v. McBae, 9 S.E.2d 
176, 190 Ga. 323. 

19. N.Y.—Curcio v. Lounsbury, 64 
N.Y.S.2d 128. 

2a N.J.—^Marjer v. La 3 rfnien, 53 
A.2d 187, 140 N.J.E<1. 68. 

58 C.J. p 1147 note 92. 

Alleged neglect of premises 
Where tenant was seeking specific 
performance of renewal option in 
lease, but landlord sought to regain 
possession because notice of inten¬ 
tion to ezercise option had not been 
signed, tenant’s alleged neglect of 
leased premises was not a ground for 
refusing preliminary relief against 
landlord’s suit for possession, but 
was a matter to be considered at the 
final hearing.—^Marjer v. 

53 A.2d 187, 140 N.J.EQ. 68. 
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sor from evicting him for refusal to pay rent after 

tender.2i 

Where an owner who is sued for specific per¬ 
formance of an agreement to execute a lease by 
a party in possession doubts complainant’s ability to 
respond for intervening damages, if allowed to re¬ 
tain possession pending the suit, he should apply 
to the court for an order protecting his interest,22 
and, if instead of doing so, he ousts complainant, 
an order restoring complainant to the possession is 
proper, although no injunction has been obtained 
restraining the owner from interfering with com¬ 
plainant’s possession 28 in the absence of special 
circumstances, however, the court will not, in an ac¬ 
tion by the lessee for specific performance of a 
lease, issue a mandatory injunction pendente lite 
directing the landlord forthwith to deliver pos¬ 
session of the premises under lease.24 It has been 
held that in an action by the landlord for specific 
performance of a covenant in the lease, requiring a 
surrender of possession, a mandatory injunction on 
motion and aflSdavits requiring defendant to remove 
from the premises forthwith amounts to a deter¬ 
mination of the action in advance of the trial and 
should not be granted.25 

Practice. Ancillary injunctive relief need not 
be asked for in a separate suit, but may be re¬ 
quested in the suit for specific performance ;28 
and, where the motion for an injunction is made 
after the filing of the answer, it must be foimded on 
the merits confessed in the answer,27 Ordinarily, 
where not authorized by statute, the issuance of 
a preliminary injunction without notice is not jus- 
tified,28 and an injunction should not be granted 


§ 122 

on an ex parte application where the effect of the 
injunction would be to deprive the party enjoined of 
his right of property to the thing in dispute 29 The 
entry of the order for the injunction without prior 
service of a copy of the complaint on defendant 
has in particular circumstances been held not prej- 
udicial.20 Matters relating to pleading and proof 
have been adjudicated.®^ A preliminary injuxiction 
restraining all interference with plaintiff’s posses¬ 
sion should not be granted on an unverified motion, 
without the hearing of evidence and without re¬ 
quiring a bond ;®2 but the requirement that plaintiff 
give bond on granting of an injunction is largely 
within the discretion of the court whose order will 
not be disturbed in the absence of clear abuse of 
such discretion.®® The substantial question involved 
in the controversy as to the effect of various con¬ 
tractual provisions cannot be determined on a pre¬ 
liminary motion for an injunction.®^ 

Dissolution of injunction. Such a preliminary 
injunction will be dissolved, where plaintiff with¬ 
draws his prayer for specific performance and asks 
for damages,®® or where the evidence establishes 
that he has rescinded his agreement to purchase 
certain property, the sale of which is the subject 
of the suit for specific performance,®® or where an 
answer is filed denying the averments of the com- 
plaint.®7 An injunction against defendants enter¬ 
ing into a contract of lease with a third person is 
properly dissolved on the filing of the suit for spe¬ 
cific performance of a contract for a lease.®® On 
the other hand, a preliminary injunction will not 
be dissolved where proper ground for such dissolu¬ 
tion is not shown.®® So, the injunction will not 
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21. Ga.—Johnson v. Wilson, 142 S.E. 
70, 165 Ga. 810. 

68 C.J. p 1147 note 93. 

22. D.C.—^Hay v. Collegiate Alumnee 
Assoc.. 273 F. 351, 50 App.D.C. 387. 

23. D.C.—Hay v. Collegiate Alumnae 
Assoc., supra- 

24. N.Y.—Schwartz v. Church & 
Commerce Corp., 53 N.Y.S.2d 666, 
184 Misc. 200. 

25. N.Y.—Levell, etc., Realty Co. v. 
Leggett, 184 N.Y.S. 163. 

26. Wis.—Gessler v. Erwin Co., 193 
N.W. 363, 182 Wis. 315. 

68 C.J. p 1148 note 98. 

27. N.C—-Whitaker v. Bond, 63 N.C. 
290. 

68 C.J. p 1142 note 99. 

28. 111.—^Almar Forming Mach. Co. 

V. F. & W. Metal Forming Machin¬ 
ery Co., 23 N.E.2d 229, 301 lll.App. 
691. i 


29. TJ.S.~Lucas v. Milliken, C.C.S.C., 
139 F. 816. 

58 C.J. p 1147 note 91. 

30. Ill.—Kelly v. Brice, 49 N.E.2d 
742, 319 IlLApp. 513. 

31. **Lahor dispute” 

Action by secretary-treasurer of 
trade union for specific performance 
of union contract relating to hours of 
labor, wages, closed shop, and prices, 
wherein injunction pendente lite to 
restrain defendant’s alleged violation 
of the agreement was sought, in¬ 
volved or grew out of a labor dis¬ 
pute and was subject to require¬ 
ments of the Civil Practice Act that 
plaintiff seeking injunctive relief in 
labor dispute case must plead and 
prove that he made every reasonable 
effort to negotiate, mediate, or arbi¬ 
trate as provided by law or contract. 
—Scafldi V. Debnar, 22 N.Y.S.2d 390. 
Evidence held to wazraat granting 
of injunction 

N.J.—Jacks V. Reade, 15 A.2d 593, 
128 N.J.Eq. 158. 
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32. Iowa.—^Pendelton v. Laub, 64 
N.W. 653, 95 Iowa 722. 

33. Ill.—^Morris v. Patterson, 37 N. 
E.2d 918, 311 IlLApp. 657. 

I 34. N.J.—^Knowlton v. Sonfried Re- 
I alty Corp., 23 A.2d 165, 130 N.J. 

I Eq. 492. 

35. U.S.—Wescott V. Mulvane, Kan., 
58 F. 305, 7 C.C.A. 242. 

36. Ohio.—Wioland v. Mayflower 
Motors, 75 N.E.2d 443, 80 Ohio App. 
310. 

37. N.J.—Rockwell v. Lawrence, 5 
N.J.Eq. 20. 

58 C.J. p 1148 note 4. 

38. Tex.—Josey v. Perlstein, 107 
S.W. 658, 48 CivJLpp. 366. 

39. Tex.—P a c i fit c Mid-Continent 
Corp. V. Tunstlll, Civ.App., 159 S. 
W.2d 908. 
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be dissolved where the answer admits the material 
allegations on which the equity of the bill rests, and 
sets up new matter in avoidance.^® Where an in¬ 
junction has been granted to restrain defendant 
from dealing with the property during the suit for 
specific performance, an objection that time is of 
the essence of the contract will not avail him to 
dissolve the injunction.^! Where the injunction has 
been dissolved, a decree of specific performance 
may be entered after a full hearing on the merits.^^ 

§ 123. Receivers 

In a suit for specific performance, the court has 
Jurisdiction, In a proper case, to appoint a receiver, and 
such appointment is a matter resting within the sound 
discretion of the court. 

In a suit for specific performance, the court has 
jurisdiction, in a proper case, to appoint a receiv¬ 
er,and such appointment is a matter resting with¬ 
in the sound discretion of the court>^ So, a receiv¬ 
er may be appointed to take charge of the subject 
matter, where it is in danger of being lost, removed, 
or materially injured,45 and, where necessary to 
subserve and enforce the rights of the parties, he 
may be directed to sell the property and distribute 
the proceeds,^® or to pay them into court^^ In a 
suit for specific performance of a contract of pur¬ 


chase and sale of real estate, a receiver may be 
appointed to take charge of the property and re¬ 
ceive and hold the proceeds pending the suit, where 
the purchaser is in possession and is insolvent, and 
the property is inadequate security for the debt;^^ 
or where it is shown that taxes have not been 
paid and that proceeds of the property are not being 
applied thereto or where it is shown that a val¬ 
uable building cannot be insured pending litigation 
unless a receiver is appointed, and that defendant 
is collecting and appropriating the rents.®® In a 
suit for specific performance of a contract to assign 
a lease to oil land, a receiver may be appointed to 
operate the wells pending the action, where defend¬ 
ant is a nonresident without much property in the 
state, and is operating the wells and selling the 
product.®! 

In accordance with the general principles and 
grounds affecting the appointment of receivers, a 
receiver should not be appointed in sudh a case, 
where the necessity therefor is not clear and ur- 
gent,®2 as where there does not appear to be any 
danger of the property being injured, lost, destroyed, 
or removed,®® or where the appointment will place 
an unreasonable burden on the property.®^ 

Right to apply for receiver. Plaintiff in asking 
for a receiver must show that he is in a situation 


40. Ga.—Justices Pike County In¬ 
ferior Ct. V. Griffin, etc., Plank 
Road Co., 11 Ga. 246. 

68 aj. p 1148 note 5. 

41. N.J.—^HuiXman v. Hummer, 17 
N.J.Eq. 263. 

42. Pa.—^Eisenbergrer v. Elsenberger, 
38 P€uSuper. 669. 

43. Cal.—Mines v. Superior Court in 
and for Los Angeles County, 16 
P.2d 732, 216 Cal. 776. 

Seed of trust 

Receiver may be appointed in ac¬ 
tion in equity to enforce covenants of 
deed of trust.—American Securities 
Co. V. Van Loben Sels, 24 P.2d 499, 
218 Cal. 662—Mines v. Superior Court 
in and for Los Angeles County, 16 
P.2d 732, 216 Cal. 776—Mercantile 
Mortg. Co. V. Chin Ah Len, 39 P.2d 
817, 3 Cal.App.2d 604. 

Amended petildoii 

Appointment of receiver was held 
justified as ancillary relief, under 
amended petition praying for specific 
performance, even though original 
petition sought merely judgment on 
contract and appointment of receiver. 
—Miami Press Co. v. Whitaker Paper 
Co., 191 N.B. 476, 47 Ohio App. 187. 

44. Ran.—^Lewis v. Independence 
Hotels Co., 113 P.2d 149, 153 Ran. 
678. 


45. Ran.—^Lewls ▼. Independence 
Hotels Co., supra. 

68 C.J. p 1148 note 9. 

Xasolvency of ezeoator 
Where amended petition seeking 
specific performance of alleged oral 
contract between petitioner and 
grandmother, whereby she promised 
to make will leaving described realty 
to petitioner, contained allegations as 
to defendant executor net being un¬ 
der bond, his Insolvency, and his lia¬ 
bility for rents and profits from prop¬ 
erty since grandmother's death, peti¬ 
tioner was entitled to appointment 
of receiver.—Holliday v. Pope, 53 
S.EL2d 350, 206 Ga. 301. 

Waste 

Evidence of value of premises and 
waste thereof authorized appoint¬ 
ment of receiver for premises at re¬ 
quest of trustee under trust deed who 
had given notice of default and had 
started proceedings for sale.—^Mer¬ 
cantile Mortg. Co. V. Chin Ah Len, 
39 P.2d 817, 3 Cal.App.2d 604. 

46. Or.—Giroux v. Rockier, 194 P. 
178, 98 Or. 398. 

58 C.J. p 1148 note 10. 

47. Philippine.—^Matute v. Boo, 87 
Philippine 372. 

48. Miss.—^Phillips v. Eiland, 52 
Miss. 721. 

58 C.J. p 1148 note 12. 
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49. Ra n .—^Lewis v. Independence 
Hotels Co., 113 P.2d 149, 153 Ran. 
678. 

50. Tex.—^Leonard v. Ring, 136 S.W. 
742, 63 Tex.Civ.App. 224. 

61. Ind.—Galloway v. Campbell, 41 
]Sr.E. 597, 142 Ind. 324. 

52. Ga.—Pace v. Blackman, 106 S.E. 
490, 151 Ga. 15. 

58 C.J. p 1149 note 15. 

Crops 

Where only issue involved, in ac¬ 
tion by purchaser for specific per¬ 
formance of contract for sale of land, 
was right of purchaser to receive 
deed on paying certain money and 
giving certain security and vendor 
was contesting that right and hold¬ 
ing land under claim of right, pur¬ 
chaser was not entitled to appoint¬ 
ment of receiver to take possession 
of harvested and unharvested crops 
before entry of judgment.—Rhatcha- 
dourian v. Davidian, 179 P.2d 863, 79 
Cal.App.2d 639. 

53. N.T.—^Pomerantz v. Mintz Real¬ 
ty Co., 126 N.T.S. 649, 141 App. 
Div. 864. 

58 C.J. p 1149 note 16. 

No showing of irreparable injury 
Mich.—Schram v. Pasco, 4 N.W.2d 
724, 302 Mich. 455. 

54. Ill.—Walters v. Walters, 23 N.E. 
1120, 132 111. 467. 

58 C.J. p 1149 note 17. 
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to fulfill tiie contract,55 and, where defendant has 
a right to require an immediate performance of the 
agreement, plaintiff must show a present ability to 
perform it,5® and it is not sufficient to show that 
he may possibly be able to perform at the hearing 
of the cause.57 In order to justify appointment 
of a special receiver of property in a suit for spe¬ 
cific performance of a contract of sale and pur¬ 
chase of land, plaintiff must show a clear right to 
the property itself.®* 

Vacation of order. An order appointing a re¬ 
ceiver must be vacated, where the suit has been 
brought prematurely.® 9 

§ 124. Deposit in Court 

Ordinarily It is not necessary for the purchaser to 
bring the purchase money into court on filing the bill, 
and an offer of payment In the bill is sufficient. Tender 
of the deed into court on filing of a bill by the vendor 
usually is unnecessary. 

While according to some decisions money ad¬ 
mitted to be due should be brought into court,*® 
ordinarily it is not necessary for the purchaser to 
bring the purchase money into court on filing the 
bill, and an offer of pa 3 rment in the bill is suffi- 
cient.®! It is sufficient if the money is paid in when 
the court so directs.®* At any rate, the purchas¬ 
er need not pay the money into court where the 
amount is uncertain,®* or where he has right of 
possession before payment of the purchase money,®^ 
or where there are encumbrances on the property,*® 
or where a tender has been refused.*® 


Tender of deed into court. While a tender of the 
deed into court on filing of a bill by the vendor has 
been held necessary,®^ since the vendor may per¬ 
fect his title before the decree w«here time is not 
essential, as discussed supra § 109, a tender of the 
deed on filing the bill is unnecessary in such circum¬ 
stances.®* 

Sufficiency of payment. A check has been held 
not to constitute payment into court, but to be a 
mere offer to pay;®* but it has also been held 
that an allegation that the draft tendered and re¬ 
fused may be retained by the vendor as payment 
coupled with the fact that the draft is in the hands 
of the clerk of court is a sufficient payment into 
court 

§ 125. Survey 

Where, in a suit for specific performance of a con¬ 
tract for the sale of land, it is uncertain as to how much 
or what land should be conveyed, the court may order 
a survey of the land to be made, and may appoint a 
surveyor for this purpose. 

Where, in a suit for specific performance of a 
contract for the sale of land, it is uncertain as 
to how much or what land should be conveyed, un¬ 
less the defect of proof is of such a nature as to 
warrant a dismissal of the bill,*^! the court may 
order a survey of the land to be made,7* and may 
appoint a surveyor for this purpose.*^* Where dur¬ 
ing the course of the survey one of the parties rais¬ 
es objections thereto, the court, before rendering 


55. N.T.—Baldwin v. SaJter, 8 Paige 
473. 

56. N.Y. —^Baldwin v. Salter, supra. 

57. DNT.Y.—^Baldwin v. Salter, supra. 

58. W.Va.—^Lawrence v. Montgom¬ 
ery Gas Co., 99 S.E. 496, 84 W.Va. 
382 

58 C.J. p 1149 note 24. 

59. N.C.—Jones v. Boyd, 80 N.C. 268. 

60. Or.—Guillaume v. DBL S. D. Land 
Co., 86 P. 883, 88 P. 586, 48 Or. 400. 

58 C.J. p 1149 note 28. 

Failure lield not fatal 
In suit specifically to enforce op¬ 
tion to purchase land or to have 
court divest title out of optionor’s 
grantees into optionee, optionee’s 
failure to pay purchase price intp 
chancery court was not fatal, since 
chancellor may and should reguire 
such payment to be made within a 
specified time before further pro¬ 
ceedings after remand.—^Texas Co, v. 
Aycock, 227 S.W,2d 41, 190 Tenn. 16. 

6l»> . Qr^—Corpus Juris cited in Tem¬ 


ple Enterprises v. Combs, 100 P.2d 
613, 621, 164 Or. 133. 

Tex.—Corzellus v. Oliver, 220 S.W.2d 
632, 148 Tex. 76—^Burford v. 

Pounders, 199 S.W.2d 141, 145 Tex. 
460—Grossman v, Liedeker, Civ. 
App., 202 S.W.2d 267, reversed on 
other grounds 206 S.W.2d 232, 146 
Tex. 308. 

Wash.—Corpus Juris guoted in Grif¬ 
fin V. Hart, 173 P.2d 780, 783, 26 
Wash.2d 304. 

58 C.J. p 1149 note 29. 

62. Wash.—Corpus Juris guoted in 
Griffin v. Hart, 173 P.2d 780, 783, 
26 Wash.2d 804—^Dare v. Mt. Ver¬ 
non Inv. Co., 208 P. 609, 121 Wash. 
117. 

63. Ga.—^ZCerr v. Hammond, 25 'S.E. 
337, 97 Ga. 567. 

58 C.J. p 1160 note 31. 

> 

64. Pa.—D’Arras v. Keyser, 26 Pa. 
249. 

65. N.C.—^Dalrymple v. Cole, 86 S.E. 
988, 170 N.C. 102. 

6S. Okl.—^Berry v. Second Baptist 
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Church of Stillwater, 130 P. 585. 
37 Okl. 117. 

58 C.J. p 1150 note 34. 

67. lU.—^Mason v. Richards, 8 Ill. 
25. 

68. W.Va.—^Vaught v. Cain, 7 S.E. 
9, 31 W.Va. 424—-Tavenner v. Bar¬ 
rett, 21 W.Va. 656. 

69. Tenn.—^Bradford v. Poster, 9 S. 
W. 195, 87 Tenn. 4. 

70. Mont.—Milwaukee Land Co. v. 
Ruesink, 148 P. 396, 50 Mont 489. 

71. Ey.—^Hancock v. Hancock, 1 T.B. 
Mon. 121, 15 Am.D. 92. 

Or.—Corpus Juris guoted in Garnet 
V. Coop, 186 P.2d 670, 675, 182 Or. 
78. 

72. Or.—Corpus Juris guoted in 
Garnet v. Coop, 185 P.2d 670, 675, 
182 Or. 78. 

58 C.J. p 1150 note 42. 

73. Or.—Corpus Juris quoted in 
Garnet v. Coop, 185 P.2d 670, 675, 
182 Or. 78. 

Fa.—Appeal of Herdic, 58 Fa. 211. 
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judgment, should hear both sides regarding the sur- i objecting party an opportunity to defend his 
veyor's report, as submitted, and should give the | rightsJ^ 

C. PLEADING 


§ 126. In General 

Great accuracy of averment Is required In suits for 
specific performance. 

Except as the rule may be modified by stat¬ 
utes or rules of court, in suits for specific perform¬ 
ance great accuracy of averment is required.^® All 
matters to be relied on must be raised by the plead¬ 
ings and no material fact may be left to be supplied 
by proof.General rules as to the construction of 
pleadings apply.^^ 

§ 127- Bill, Complaint, or Petition 

The bill, complaint, or petition in an action for spe¬ 
cific performance must state facts showing a cause of 
action for specific performance, and such facts must be 
aileged ciearly and fuily. 

The bill, complaint, or petition in an action for 
specific performance must state facts showing a 
cause of action for specific performance^^ and not 


facts which state an entirely different cause of ac¬ 
tion.'^® Great accuracy of averment generally is 
required of such a pleading,^® and the bill, com¬ 
plaint, or petition must clearly and fully state the 
facts necessary to entitle plaintiff to the relief 
sought^i The facts alleged should be sufficient 
to enable the court to draft a decree on a default.82 
Where the allegations in a bill for the specific per¬ 
formance of a contract appear to be meager when 
contrasted with the facts as disclosed by the evi¬ 
dence, and present a case where plaintiff has failed 
to make a full and candid disclosure in his bill, the 
court may refuse to grant the relief sought.^^ The 
fact that the court, in its discretion, may ultimately 
withhold the remedy of specific performance on the 
ground that it may involve too complicated a prob¬ 
lem of judicial superintendence over an extensive 
period of time does not affect the sufficiency of the 
complaint,and may not be taken advantage of 


74. Or.—Corpus JnrlB quoted In 
Garnet v. CSoop. 185 P.2d 670, 675, 
182 Or. 78. 

Puerto Bico.—Galzada v. Pagan, 20 
Puerto Bico 431. 

75- Ala.—Tipton v. Tipton, 57 So.2d 
94—^Tillman v. Calhoun Lumber 
Co., 18 So.2d 661, 245 Ala. 595. 

68 C.J. p 1150 note 45. 

76- W.Va.—American Bealty Co. v. 
Lopinsky, 183 S,B. 618, 101 W.Va. 
742. 

Case made by bill 
On bill for specific performance of 
contract, complainants must stand or 
fall with case made by bill.— Kna ss 
V. Madison & !B:edzie State Bank, 188 
lsr.B. 836, 354 Ill. 654, appeal dis¬ 
missed 54 S.Ct. 632, 292 U.S. 599, 78 
L.EId. 1463, rehearing denied 54 S.Ct. 
714, 292 U.S. 604, 78 L.Ed. 1466. 

77- Ark.—Shreve v. Carter, 8 S.W.2d 
443, 177 Ark. 815. 

IhfereiLce as to notLoe 
Under bill alleging that contract 
was carried out for some time by 
parties before it was breached by de¬ 
fendants, it would be Inferred that 
defendants gave complainants rea¬ 
sonable notice that they would not 
further abide by contract.—West¬ 
brook V. McCarty, 134 So. 193, 160 
Miss. 455. 

78. U.S.—Corpus Juris cited lu Far¬ 
rington V. Hays, 182 S.W.2d 186, 
191, 353 Mo. 194, certiorari denied 
65 S.Ct. 441, 323 U.S. 797, 89 L.Bd. 
636, rehearing denied 65 S.Ct. 675, 
324 U.S. 885, 89 L.Bd. 1435. 

Or.—McDonough v. Southern Or. 
Min. Co., 159 P.2d 829, 177 Or. 136, 


rehearing denied 161 P.2d 786, 177 
Or. 136, 164 A.L.B. 788. 

68 C.J. p 1150 note 49. 

Pacts which must be proved to 
establish right to specific perform¬ 
ance of contract must also be al¬ 
leged.—Stiles V. Cain, 66 P. 231, 134 
Cal. 170—Bruck v. Tucker, 42 Cal. 
346—.poley v. Cowan, 181 P.2d 410, 80 
CaI.App.2d 70- 
Bequisites 

Unless a petition for specific per¬ 
formance discloses that petitioner 
has been or might be damaged, that 
his bargain has been or might be of 
benefit to him, or that property in¬ 
volved has some peculiar or special 
value to him, no cause of action has 
been stated.—^Takahashi v. Pepper 
Tank & Contracting Co., 131 P.2d 
339, 58 Wyo. 330. 

79. N.C.—Greenville Supply Co. v. 
Whitehurst, 163 S.B. 446, 202 N.C. 
413. 

B.I.—^Dolan v. Dolan, 78 A.2d 367. 

68 C.J. p 1151 note 50. 

Action pleaded held not one for spe- 
dflo performance 

Ga.—^Bainbrldge Farm Co. v. Bower, 
21 S.B.2d 224, 194 Ga. 304. 

Mo.—Alexander v. Wyatt's Estate, 
App., 244 S.W.2d 121. 

68 C.J. p 1151 note 50 [a]-[e3. 
Action for damages 
Where, in first count of petition, 
purchaser alleged that vendor’s ti¬ 
tle to realty was defective and 
prayed that court direct vendor to 
convey to purchaser a good and mar¬ 
ketable title after eliminating all 
i defects therein, and in second count 
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purchaser specified same defects in 
title enumerated in count one and 
sought damages by reason of an al¬ 
leged breach, allegations in count two 
were an action at law for recovery of 
damages because of vendor’s refusal 
to convey a good and marketable 
title and was not a petition to recov¬ 
er damages because specific perform¬ 
ance was impossible.—^Douglas v. 
Langford, 59 S.E.2d 386, 206 Ga. 864. 

80. Ala.—Tipton v. Tipton, 57 So.2d 
94—^Tillman v. Calhoun Lumber 
Co., 18 So.2d 561, 245 Ala. 595. 

Oral promise to convey realty 
Great strictness of pleading is re¬ 
quired in an action for specific per¬ 
formance of an oral promise to con¬ 
vey realty.—^Milton v. Milton, 23 S.E. 
2d 411, 195 Ga. 130—Milton v. Mil- 
ton, 16 S.E.2d 573, 192 Ga. 778. 

81. Ga.—^EYazier v. Beasley, 184 S.E. 
712, 182 Ga. 121. 

58 C.J. p 1152 note 63. 

Allegations held not objectionable as 
vague and Indefinite 
Ala.—Wilson v. Leavins, 188 So. 680, 
237 Ala. 655. 

88. W.Va.—American Bealty Co. v. 
Lopinsky, 133 S.B. 618, 101 W.Va. 
742. 

68 C.J. p 1152 note 67- 

83. Md.—^Newman v. Johnson, 70 A. 
116, 108 Md. 367. 

84. Md.—Edison Bealty Co. v. 

Bauernschub, 62 A.2d 354, 191 Md. 
451, 

N.T.—Standard Fashion Ooi. v. Sie- 
gel-Cooper Co., 61 N.EL 408, 157 
N.Y. 60, 68 Am.S.B. 749» 43 L.BJL 
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Where the requisite facts have been properly 
pleaded, the hill, petition, or complaint will be held 
sufficient to state a cause of action,^® as in suits for 


§ 127 

specific performance involving the purchase, 
sale,88 or exchangers of j-eal property, an agree¬ 
ment by decedent to convey realty,^© a promise to 
make a will,si bequeath property,®^ or devise land 
in pa 3 'ment for services,®® or an agreement for sep- 


854—^Bush Terminal Buildings Co. 
V. Bush Terminal R. Co., 47 N.T.S. 
2d 330, affirmed 48 N.Y.S.2d 454, 
267 App.Div. 991, appeal denied 60 
N.Y.S.2d 173, 268 App.Div. 779. 

85. N.Y.—^Bush Terminal Buildings 
Co. V. Bush Terminal R. Co., supra. 

86. U.S.—Berger v. McHugh, D.a 
Pa., 26 F.Supp. 107. 

Ala.—^Brantley v. Brantley, 38 So.2d 
8, 251 Ala. 493—Albert v. Nixon, 
156 So. 775, 229 Ala. 278—Catan- 
zano V. Hydinger, 154 So. 588, 228 
Ala. 547. 

Ariz.—^Porterfield v. Black Bill & 
Doney Parks Water Users* Ass*n, 
210 P.2d 835, 69 Ariz. 110. 

Cal.—^Bartlett v, Rogers, 229 P.2d 
434, 103 Cal.App.2d 250—Remmers 
v. Ciciliot, 138 P.2d 306. 69 Cai.App. 
2d 113. 

Del.—Coxe v. Coxe, 178 A. 104, 20 Del. 
Ch. 384. 

Fla.—General Motors Acceptance 
Corporation v. Lynch Bldg. Corpo¬ 
ration, 159 So. 786, 118 Fla. 2. 

Ga.—^Mankin v. Bryant, 56 S.H.2d 
447, 206 Ga. 120—^DeFloreo v, Tar- 
vin, 20 S.B.2d 29, 193 Ga. 760—Reid 
V. McRae, 9 S.E.2d 176, 190 Ga. 323. 

Dl.—Toledo, P. & W. R. R. v. Brown, 
31 N.B.2d 767, 375 Ill. 438—Elmore 
Real Estate Imp. Co. v. Olson, 76 
N.E.2d 204, 332 IlLApp. 745. 

Md.—Camden Sewer Co. v. Mayor and 
Council of Salisbury, 160 A. 4, 162 
Md. 454. 

Mass.—Sanford v. Boston Edison Co., 
56 N.E.2d 1, 316 Mass. 631, 156 
A.L.R. 644. 

Minn.—O'Brien v. Demeules, 47 N.W. 
2d 772, 234 Minn. 133. 

Mo.—JacQuemin v. Mercantile Com¬ 
merce Bank & Trust Co., 234 S.W. 
2d 789, 361 Mo. 373. 

N.J.—^Fleischer v. James Drug 
Stores, 62 A.2d 383, 1 N.J. 138. 

N.Y.—Recckio v. Recckio, 80 N.Y.S.2d 
36, 273 App.Div. 1067—Geller v. 
Schulman, 110 N.Y.S.2d 862—High 
V. Trade Union Courier Pub. Oorp., 
69 N.Y:S.2d 526, affirmed 89 N.Y.S. 
2d 527, 275 App.Div. 803, reargu¬ 
ment and appeal denied 90 N.Y.S. 
2d 681, 275 App.Div. 922—MacDon¬ 
ald Bros. V. Halston, 63 N.Y.S.2d 
909—S. & B. Rubber & Chemical 
Corp. V. Stein, 7 N.Y.S.2d 563, af¬ 
firmed 8 N.Y.S.2d 695, 255 App.Div. 
1012. 

Or.—^McDonough v. Southern Or. Min. 
Co., 159 P.2d 829, 177 Or. 136, re¬ 
hearing denied 161 P.2d 786, 177 
Or. 136, 164 A.L.R. 788. 

' Pa.-7-Goldberg v. Goldberg, Com.Pl., 
61 Dauph.QQ. 425—Heifemaii v., 


Chester-Cambridge Bank & Tirust 
Co., Com.Pl., 27 Del.Co. 578. 

Tex.—^Danciger Oil & Refining Co. of 
Texas v. Christian, Civ.App., 109 
S.W.2d 980, error dismissed. 

Utah.—Genola Town v. Santaauln 
City, 80 P.2d 930, 96 Utah 88, re¬ 
hearing denied 85 P.2d 790, 96 Utah 
104. 

Vt.—Zabarsky v. Flemings, 32 'A.2d 
663, 113 Vt 200. 

58 C.J. p 1150 note 49 [a]. 

Particular agreements 

(1) Option to redeem contained in 
deed conveying land to defendant.— 
Barron v. Anderson, 48 S.E.2d 846, 
204 Ga. 7. 

(2) Collective bargaining agree¬ 
ment—Nevins, Inc. v. Kasmach, 18 
N.E.2d 294, 279 N.Y. 323. 

(3) Heirs* contract to give admin¬ 
istrator release in certain sum.— 
Reynolds v. Ingraham, 175 S.E. 918, 
179 Ga. 398. 

(4) Insurance policy.—Gather v. 
Ocean Accident & Guarantee Corp., 
Limited, of London, England, D.C. 
Neb., 10 F.R.D. 437. 

87« Ga.—^Blanton v. Williams, 70 
S.E.2d 461, 209 Ga. 16—Woodall v. 
Williams, 167 S.E. 886, 176 Ga. 343. 
La.—Morris v. Morris, App., 160 So. 
134. 

Mass.—Olszewski v. Sardynski, 66 
N.E.2d 607, 316 Mass. 715. 

Wis.—^Fondtosa Highlands v. Para¬ 
mount Development Co., 248 N.W. 
131, 212 Wis. 163. 

58 C.J. p 1150 note 49 [a] (8), (27). 

8& Ala.—^Rice v. Sinclair Refining 
Co., 56 So.2d 647, 256 Ala 665— 
Patton V. Robison, 44 So.2d 254, 
253 AJa 248—Stickney v. Haas, 44 
So.2d 4, 253 Ala 238—^Brantley v. 
Brantley, 38 So.2d 8, 251 Ala 493— 
Taylor v. White, 188 So. 232, 237 
Ala 630—Adams v. Adams, 176 So. 
825, 235 Ala 27—West v. Holman, 
134 So. 667, 223 Ala 114. 

Cal.—^Bonney v. Petty, 13 P.2d 969, 
125 Cal.App. 527. 

Ga—^Mangum v. Jones, 54 S.E.2d 603, 
205 Ga 661—^Lively v. Munday, 40 
S.B,2d 62, 201 Ga 409, 173 A.L.R. 
1295—^DeFloreo v. Tarvin, 20 S.E. 
2d 29, 193 Ga 760—^Franklin v. Mc¬ 
Cormick, 178 S.B. 441, 180 Ga 170. 
Idaho.—^Yribar v. Powers, 186 P.2d 
852, 67 Idaho 539. 

Ill.—^Toledo, P. & W. R. R. v. Brown, 
31 N:B.2d 767, 375 Ill. 438. 

Ky.—Hon v. Richerson, 193 S.W.2d 
441, 301 Ky. 837. 

Md.—Ace Development Co. v. Harri¬ 
son, 76 A.2d 566. | 
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' N.Y.—^Rabinovitz v. Williamson, 82 
N.Y.S.2d 813, 192 Misc. 975—Raines 

V. Moran, 54 N.Y.S.2d 194. 

Pa—^Driebe v. Port Penn Realty Co., 
200 A. 62, 331 Pa 314, 117 A.L.R. 
1091. 

Tex.—Chakur v. Zena C3v.App., 233 
S.W.2d 200—Street v. Johnson, Civ. 
App., 96 S.W.2d 427. 

58 C.J. p 1150 note 49 [a] (31), (32). 
Abatement in purchase price 
In suit for specific performance of 
contract for sale of land to plaintiffi 
who did not complain of any short¬ 
age in auantity of land sold, but as¬ 
serted defendant's inability to convey 
title to two tracts included in pur- 
chase because title thereto was in 
another, petition was not demurrable 
as alleging no facts authorizing de¬ 
cree for abatement in purchase price. 
—Washington Mfg. Co. v. Wicker- 
sham, 40 S.E.2d 206, 201 Ga. 635. 

89. Cal.-Miller v. Dyer, 127 P.2d 
901, 20 Cal.2d 526, 141 A.L.R. 1428. 

Mo.—0*Day v. Van Leeuwen, 190 S. 

W. 2d 263, 354 Mo. 604. 

58 C.J. p 1150 note 49 [a] (1). 

90. Cal.—Trower v. Young, 105 P.2d 

160, 40 Cal.App.2d 539. 

Ga.—^Veruki v. Burke, 44 S.E.2d 906, 
202 Ga. 844-^ohns v. Nix, 26 S.E. 
2d 526, 196 Ga. 417—Milton v. Mil- 
ton, 23 S.E.2d 411, 195 Ga. 130. 
Miss.—Carpenter v. Douglass, 61 So. 

161, 425, 104 Miss. 74. 

Va.—Spinks v. Rice, 47 S.E.2d 424, 
187 Va. 730. 

91. Alaska—^Moumal v. Walsh, 9 
Alaska 656. 

Ga—^Matthews v. Blanos, 40 S.E.2d 
715, 201 Ga 549. 

Idaho.—Jones v. Adams, 182 P.2d 
963, 67 Idaho 402. 

58 C.J. p 1150 note 49 [a] (25). 
Contract to make reoiprocal wills 
Mo.—^Findley v. Johnson, 142 S.W. 
2d 61. 

Neb.—^Brown v. Webster, 134 N.W. 
185, 90 Neb. 591, 37 L.RJL,N.S.. 
1196. 

92. Mont—^Ekwln v. Mark, 73 P.2d 
537, 105 Mont 861, 118 A.L.R. 1064. 

93. Cal.—^Fowler v. Hansen, 120 P.2d 
161, 48 Cal.App.2d 518. 

Ga—^Bullard v. Bullard, 44 S.E.2d 
770, 202 Ga 769—^Matthews v. Blar 
nos, 40 S.E.2d 715, 201 G^a 549— 
Harp V. McGehee, 177 S.E. 244, 179 
Ga 836. 

Ean.—^In re Boiler's Estate, 244 P.2d 
678, 173 Kan. 30—^Dent v. Morton. 
79 P.2d 875, 148 Kan. 97. 

Mich.—^Kendzierski v. Kendzierski. 
292 N.W. 537, 293 Mich. 701. 
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aration,®^ adoption,®5 or support®® Particular 
pleadings liave also been held suiSicient to state a 
cause of action for specific performance of agree¬ 
ments involving leases,®'^ the conveyance®® or pur¬ 
chase®® of corporate stock, the conveyance of pat- 
ents,l or purchase of a business.® On the other 
hand, particular pleadings have been held insufficient 
to state a cause of action for specific performance,® 
as in suits involving agreements for the convey¬ 
ance,^ purchase,® devising,® or gift^ of realty, sale 
of personalty generally,® conveyance of corporate 
stock,® or an agreement for adoption.^® 

or aider. In some circumstances, the alle¬ 


gations of defendant’s answer may supply a de¬ 
ficiency in the complaint resulting from plaintiffs 
failure to allege certain facts.^^ A defect or omis¬ 
sion of the complaint may sometimes be cured by 
judgment, so that after judgment, a complaint de¬ 
fective because it alleged conclusions and not facts 
may be sufficient to sustain the action for specific 
performance.^® 

§ 128. -Averments as to Contract 

a. In general 

b. Ability of person to contract; agency 

c. Contracts within statute of frauds 


Minn.—O’Brien v. Demeules, 47 K.W. 
2d 772, 234 Minn. 133—Smithers v. 
Bell, 237 N.W. 420, 183 Minn. 608. 
N.Y.—^Hieronymus v. Voges, 96 N.T. 

S.2d 351, 276 App.Div. 1096. 

Tex.—^Roberts v. Carlisle, Tex.Civ. 

App., 287 S:W. 110. 

94. Del.—Coxe v. Coxe, 178 A. 104, 
20 Del.Ch. 384—^Peters v. Peters, 
169 A. 298, 20 DeLCh. 28. 

Fla.—^McAllister v. McAllister, 8 So. 
2d 351, 147 Fla. 647. 

95^ Fla.—Sheffeld v. Barry, 14 So.2d 
417, 153 Fla. 144. 

Ga.—^Pierce v. Harrison, 33 S.E.2d 
680, 199 G£L 197—^Thompson v. 
mggs. 19 S.E.2d 299, 193 6a. 632 
—^Rieves v. Smith, 192 S.E. 372, 184 
Qa. 657, 112 A.L 1 .R. 368—Fussell v. 
Daniels, 176 S.E. 369, 179 Ga. 462 
—Columbus Bank & Trust Co. v. 
Jones, 168 S.E. 561, 176 Ga. 620— 
Copelan v. Monfort, 113 S.E. 514, 
153 Ga. 558. 

9S- N.T.—Weinberffer v. Van Hes¬ 
sen, 183 N.E. 429, 260 N.T. 294. 

97. Fla.—Stone v. Barnes-Jackson 
Co., 176 So. 767, 129 Fla. 816—Gen¬ 
eral Motors Acceptance Corpora¬ 
tion V. Lynch Bldg. Corporation, 
159 So. 785, 118 Fla. 2. 

N.T.—M. H. Fishman Co. 50 to $1.00 
Stores V. Sky Realty Corp., 83 N.T. 

S. 2d 910. 

Or.—^McDonough v. Southern Or. Min. 
Co., 159 P.2d 829, 177 Or. 136, re¬ 
hearing denied 161 P.2d 786, 177 Or. 
136, 164 A.D.R. 788. 

58 C.J. p 1150 note 49Ca] (4), (29). 

98. Fla.—^McCutcheon v. National 
Acceptance Corp., 197 So. 475, 143 
Fla. 663, 130 AL.R. 915. 

Md.—^Toung V. Cockman, 34 A.2d 
428, 182 Md. 246, 149 A.L.R. 1006. 
N.T.—^Plumbridge v. Sweeney, 42 N. 

T. S.2d 462. 

99. N.C.—^Virginia Trust Co. v. 
Webb, 173 S.E. 598, 206 N.C. 247. 

Wis.—^Thomsen v. Olson, 262 N.W. 
601, 219 Wis. 145. 

1. N.T.—S. & B. Rubber & Chemical 
Corp. V. Stein, 8 N.T.S.2d 696, 255 
App.Div. 1012. 


2. N.T.—^Benvenuto v. Rodrigues, 
108 N.Y.S.2d 410, 279 App.Div. 162, 
appeal denied 109 N.Y.S.2d 360, 
279 App.Dlv. 777. 

3. U.S.—^Bell V. Apache Maid Cattle 
Co., C.C.AAriz., 94 F.2d 847. 

Cal.—^Rose v. Ames, 128 P.2d 65, 53 
Cal.App.2d 583. 

Fla.—Womack v. Madison Drug Co., 
20 So.2d 256, 155 Fla. 335. 

Ga.—^West View Corp. v. Thunderbolt 
Tacht Basin, 65 S.E.2d 167, 208 Ga. 
93—Washington Mfg. Co. v. Wick- 
ersham, 40 S.E.2d 206, 201 Ga. 635 
—Elliott V. Cline, 191 S.E. 372, 184 
Ga. 393—Shelton v. Smith & Simp¬ 
son Lumber Co., 175 S.E. 805, 179 
Ga. 336—^Mallery v. Dudley, 4 Ga. 
52. 

Ind.—Navin v. New Colonial Hotel, 90 
N.E.2d 128, 228 Ind. 128. 

N.J.—Westfield Airport v. Middlesex- 
TJnlon Airport Co., 54 A2d 204, 140 
N.J.Eq. 263, affirmed 57 A2d 383, 
141 N.J.Eq. 365—Schmoele v. At¬ 
lantic aty R. Co., 160 A. 524, 110 
N.J.Eq. 697—^Brezinski v. Breves, 
156 A. 429, 109 N.J.Eq. 206. 

N.T.—Selmar Garage Corp. v. Rink 
Realty Corp., 81 N.T.S.2d 508, af¬ 
firmed 83 N.T.S.2d 633, 274 App.Div. 
941, afiElrmed 86 N.E.2d 105, 299 N. 
T. 529—^Automatic Truck Loader 
Corp. v. City of New Tork, 57 N.T. 
S.2d 295—^Pezzillo v. Queensboro 
Corp., 28 N.T.S.2d 214. 

Ohio.—'Gallagher v. Lederer, 90 N.B. 

2d 412, 86 Ohio App. 181. 

Pa.—Goldberg v. Goldberg, Com.Pl., 
51 Dauph.Co. 425. 

Wyo.—^Takahashi v. Pepper Tank & 
Contracting Co., 131 P.2d 839, 58 
Wyo. 330. 

36 C.J. p 54 note 56 [a]. 

Particular agreements 

(1) Option contract.—^Franklin v. 
McCormick, 187 S.E. 6, 182 Ga. 757. 

(2) Contract whereby life tenant 
allegedly was to release his title to 
remainderman.—^Miller v. Prater, lOO 
S.W.2d 842, 267 Ky. 11. 

(3) Agreement to assign interest 
in defendant’s invention.—Crowell v. 
Gould, 96 F.2d 569, 68 App.D.d 297. 
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(4) Disability provisions of life 
policy.—^McGunigle v. Travelers Ins. 
Co., 41 A2d 1, 70 R.I. 495. 

4. Fla.—Sanley v. Armton Corp., 167 
So. 7, 123 Fla. 524. 

Ga.—Gaines v. Edwards, 71 S.E.2d 
214, 209 Ga. 157. 

Kan.—Quivira, Inc. v. Quivira Co., 
245 P.2d 972, 173 Kan. 339. 

N.T.—Garret v. Bernstein, 24 N.T.S. 

2d 902, 261 App.Div. 832. 

Pa.—Helsel v. Lighty, Com.Pl., 60 
Dauph.Co. 123. 

58 C.J. p 1160 note 49 [b] (9), (16). 

5. Ky.—Jarecky v. O’Neil, 276 N.T.S. 
490, 243 Ky. 105. 

Tex.—Wyche v. Moss, Civ.App., 243 
S.W.2d 237. 

58 C.J. p 1150 note 49 [b] (10). 

6. Fla.—Wilson v. Wilson, 181 So. 
385, 132 Fla. 618. 

Ga.—Savannah Bank & Trust Co. v. 
Hanley, 65 S.E.2d 26, 208 Ga. 34 
—^Boles V. Eddleman, 6 S.E.2d 689, 
189 Ga. 551. 

Mo.—Jacquemin v. Mercantile Com¬ 
merce Bank & Trust Co., 234 S.W. 
2d 789, 361 Mo. 373—Shelp v. Mer¬ 
cantile Trust Co., 16 S.W.2d 818, 
322 Mo. 682. 

N.C.—Anderson v. Atkinson, 66 S.B. 
2d 886, 234 N.C. 271. 

7. Ga.—Johns v. Nix, 20 S.E.2d 758, 
194 Ga. 152—Moore v. Segars, 14 
S.B.2d 752, 192 Ga. 190—Jones v. 
Robinson, 158 S.E. 752, 172 Ga. 
746. 

8. Wyo.—^Takahashi v. Pepper Tank 
& Contracting Co., 131 P.2d 339, 
68 Wyo. 330. 

9. Tex.—^Texas Electric Service Co. 
V. Clark, Civ.App., 47 S.W.2d 483. 

10. Ga.—Allen v. Porter, 181 S.E. 
659, 181 Ga. 102. 

Mo.—^Thompson v. Moseley, 125 S.W. 
2d 860, 344 Mo. 240. 

N.T.—Bardorf v. Rebecca Talbot-Per- 
kins Adoption Soa, 269 N.T.S. 794, 
240 App.Div. 276. 

58 C.J. p 1150 note 49 [b] (2). 

11. Or.—^Benson v. Williams, 149 P. 
2d 549, 174 Or. 404. 

12. Cal,—^Bonney v. Petty, 13 P.2d 
969, 125 Cal.App. 527. 
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d. Terms of contract 
c. Adequate consideration, fairness, just¬ 
ness, and reasonableness 

a. In Gleneral 

The bill or complaint In a suit for specific perform¬ 
ance of a contract must show that a valid, binding, and 
enforceable contract exists, and the pleading Is insuf¬ 
ficient where it appears on the face thereof that the 
contract is unlawful by reason of noncompliance with 
statutory provisions. 

The bill or complaint in a suit for specific per¬ 
formance of a contract must show that a valid, 
binding, and enforceable contract exists.iS So, the 
pleading must show a completed contract as dis¬ 
tinguished from uncompleted negotiations to con¬ 
tract, a mere understanding, or an unperformed in¬ 


tent to contract and it must appear from the 
complaint that there was a meeting of the minds on 
the terms of the contract.^® Ordinarily, there must 
be some showing of a consideration for the con- 
tract.i® It is not necessary to aver a delivery of 
the contract if it appears that the contract was 
made and accepted.^^ 

Time and place of execution. It has been held 
necessary to state when the alleged contract was 
made,and, if the contract is one involving realty, 
the place where it was entered into.i® 

Legality of contracL Generally, a petition for 
specific performance of a contract is insufficient 
where it appears on the face thereof that such 
contract is unlawful by reason of noncompliance 


13. Cal.—^Holway v. Malloy, 160 P. 
2d 893, 70 Cal.App.2d 317—Estes v. 
Hardesty, 162 P.2d 772, 66 Cal.App. 
2d 747—^Dunner v. Hoover, 111 P. 
2d 737, 43 Cal.App.2d 763. 

Ga.—Johns v. Nix, 26 S.E.2d 626, 196 
Ga. 417. 

Ill.—Gowen v. McNealy, 96 N.B.2d 
100, 342 I11.APP. 179. 

Pa.—^Ferri v. Perri, Com.Pl., 52 Lack. 
Jur. 217—Chapter No. 768 Master 
Barbers v. Gambino, Com.Pl., 87 
Pittsb.Legr.J. 283, 27 North.Co. 6. 
68 C.J. p 1153 note 72. 
ncakiagr of contraot 
In order to recover against an ad¬ 
ministratrix in a suit for specific per¬ 
formance and Injunctive relief on 
the theory of an oral contract of pur¬ 
chase and sale between plaintiff and 
decedent, fact that such a contract 
was made must be clearly alleged.— 
Johns V. Nix, 20 S.E.2d 768, 194 Ga. 
152. 

Option 

Where tenant’s complaint seeking 
specific performance of option to 
purchase leased premises failed to 
establish an existing option at time 
he attempted to exercise it, allega¬ 
tions that plalntife had made valua¬ 
ble improvements and repairs to the 
premises relying on the agreement 
and option did not render complaint 
sufficient to state cause of action.— 
Rabinovitz v. Williamson, 86 N.Y.S. 
2d 6, 194 Misc. 17. affirmed 88 N.T. 
S.2d 370, 275 App.Div. 841, appeal 
dismissed 88 N.T.S.2d 371. 276 App. 
Div. 841, reargument and appeal de¬ 
nied 89 N.T.lS.2d 926, 276 App.Div. 
938. 

Validity of second instrument 

Bill of complaint seeking enforce¬ 
ment of forfeiture provisions of con¬ 
tract based on two instruments was 
demurrable in absence of direct at¬ 
tack on validity of consideration for 
second instrument reciting a valua¬ 
ble consideration and providing that 
first Instrument containing forfeiture 
provisions should be void, since 


plaintiff was bound by recitals in 
second instrument which abrogated 
provisions of first.—^Hoge v. Pollard, 
188 S.E. 867, 118 W.Va. 111. 

Pleading held sufficient 

(1) In general.—^Toledo, P. & W. 
R. R. V. Brown, 31 N.E.2d 767, 375 
Ill. 438. 

(2) In action for specific perform¬ 
ance of alleged contract for sale of 
realty, complaint alleging that de¬ 
fendants agreed to sell realty for a 
specified consideration, and that 
plaintiffs agreed to purchase the real¬ 
ty sufficiently pleaded a contract.— 
Johnson v. Elliot 218 P.2d 703, 123 
Mont 697. 

(3) Where bill for specific perform¬ 
ance of contract to sell corporate 
stock alleged that complainants pur¬ 
chased stock, which purchase could 
be sustained by verbal acceptance, 
fact that complainants did not sign 
contract alleged in bill did not make 
bill subject to demurrer for want of 
equity.—^Boozer v. Blake, 17 So. 2d 
152, 245 Ala. 389. 

14. Mich.—Needham v. Harand, 44 
N.W.2d 17, 328 Mich. 483. 

N.Y.—Bell V. Kavy, 43 N.Y.S.2d 934. 
Tex.—Simms-Wylie Co. v. City of 
Ranger, Civ.App., 224 S.W.2d 266. 
58 C.J. p 1153 note 73. 

Allegations held sufficient 

(1) In general. 

Ga.—^Matthews v. Blanos, 40 S.E.2d 
715, 201 Ga. 649. 

Okl.—Bowling v. Viets, 64 P.2d 653, 
176 Okl. 107. 

Tex.—^Berkman v. Levy, Civ.App., 129 
S.W.2d 397, error dismissed, judg¬ 
ment correct. 

58 C.J. p 1163 note 73 [al. 

(2) A petition which alleged a def¬ 
inite offer of sale of realty by defend¬ 
ant containing certainty as to condi¬ 
tions, and an acceptance of the offer 
with its conditions before offer was 
withdrawn, to which was attached 
the correspondence by letter and tele¬ 
gram between the parties allegedly 
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constituting the contract, was suffi¬ 
cient to state a cause of action for 
specific performance of the contract. 
—O’Shea v. Smith, 5 N.W.2d 348, 142 
Neb. 231. 

AUegatiLons held insufficient 
Fla—^Florida Bank & Trust Co. at 
West Palm Beach v. Field, 25 So. 
2d 663, 167 Fla 261—58 C.J. p 1163 
note 73 [b]. 

Option contract 

Fla—Stoffer v. Adams, 54 So. 2d 801. 
58 C.J. p 1163 note 73 [dj. 

15. CaJ.—^Bstes v. Hardesty. 162 P, 
2d 772, 66 Cal.App.2d 747. 

Fla—Trimble v. Hart, 177 So. 710. 

130 Fla 396. 

Offers to buy re^ty 
BUI for specific performance which 
showed mere offers to buy realty on 
terms different from those proposed 
by owner to which owner made no¬ 
response was bad for failure to dis¬ 
close a meeting of minds of the 
parties.—-Watts v. Gover, 14 So.2d 
149, 244 Ala 430. 

16. Wis.—Garvey v. Pox Valley 
Const Co., 16 N.W.2d 432, 246 Wis. 
64. 

58 C.J. p 1153 note 74. 

Necessity of showing adequacy of 
consideration see infra subdivision 
e of this section. 

Allegations held sufficient 
La—^Reuter v. Reuter’s Succession, 
19 So.2d 209, 206 La 474. 

Wash.—^In re Young’s Estate, 244 
F.2d 1165. 

68 C.J. p 1163 note 74 [a]. 

17. CaJ.—Stanton v. Singleton, 64 P. 
687, 6 Cal.Unrep.Cas. 129. 

Ky.—-Fogarty v. Smith, 100 S.W. 829. 
30 B:y.L. 1237. 

18. Pa—Goldberg v. Goldberg, Com. 
PL, 51 Dauph.Co. 425. 

Tex.—^Mulkey v. Allen, Com.App., 86 
S.W.2d 198. 

68 aJ. p 1154 note 76. 

19. Ala—^Hume v. Kirkwood, 113 Sot. 
613, 216 Ala 534. 

68 C.J. p 1154 note 77, 
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with statutory provisions.^® On the other hand, un¬ 
less it appears unequivocally on the face of the 
complaint that the contract is illegal that fact win 
not be inferred.2i Accordingly, notwithstanding a 
provision of the contract that it is subject to all 
applicable laws and regulations, plaintiff may allege 
defendant’s promise, leaving it to defendant to 
plead in defense any law or regulation rendering 
the performance of such promise unlawful .22 
Where a contract is such as to be valid in the state 
in which suit for specific performance is brought, 
plaintiff need not allege the validity of the contract 
in the state in which it was executed since it will 
be presumed to be valid in such state.23 

Annulment or abandonment of contract, A com¬ 
plaint which shows that plaintiff abandoned the 
contract does not state a case for specific per- 
formance.24 Where the petition states facts show¬ 
ing defendant’s waiver of reserved right to annul 
contract in a certain contingency, it is unnecessary 
to allege that defendant did not thereafter elect 
to annul it or that the conditions under which annul¬ 
ment was authorized did not arise.36 

h. Ability of Feisonto Contract; Agency 

Ordinarily, If the person against whom the contract 
is sought to be enforced is a person generally competent 
to contract, It is not necessary to show power to make 
the contract sought to be enforced, although under the 
circumstances of particular cases such allegations may 
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be required. If the contract Is made through an agent 
that f^ct need not be alleged. 

Ordinarily, if the person against whom the con¬ 
tract is sought to be enforced is a person generally 
competent to contract, it is not necessary to show 
power to make the contract sought to *be enforced,^® 
although under the circumstances of particular cas¬ 
es such allegations may be required.27 A binding 
contract will not be presumed against persons not 
generally competent to contract,^® but the facts 
showing the validity of the contract must be al- 
leged.23 In a suit to enforce an agreement to adopt 
a child, the petition must contain allegations es¬ 
tablishing the capacity of the parties to contract 
for the disposition of a child.30 

Contract made through or with agent. If the 
contract is made through an agent that fact need 
not be alleged,®! since it is sufficient to aver merely 
the fact of execution;®® and, where the bill shows 
that the contract was made by an agent, it is not 
necessary to allege that the agent had authority 
to act.®® It has been held, however, that, if the 
bill shows that the contract was made by an agent, 
it must show that such person was the agent of the 
owner of the property.®^ If the contract is made by 
an agent for a married woman, the bill must, in 
jurisdictions requiring married women’s contracts 
for the sale of land to be acknowledged, show a 
power of attorney, executed and acknowledged by 
her, and a proper certificate of acknowledgment.®® 
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20 . Kan.—^Krelmer v. Midland In¬ 
dustries, 188 P.2d 660, 164 Kan. 
325. 

21. N.Y.—Hoff V. Dally Graphic, 230 
H.T.S. 360, 132 Misc. 697. 

58 C.J. p 1161 note 35. 

22. Mass.—Sanford v. Boston Edi¬ 
son Co., 56 N.E.2d 1, 316 Mass. 631, 
156 A.L.R. 644. 

23. Fla.—^Hagen v. Viney, 169 So. 
391, 124 Fla. 747. 

24. Ill.—^Landon-Sharp Mach. Co. v. 
Frankenberg, 190 IlLApp. 518. 

25. Ind.—Standard Oil Co. v. Rice, 
145 ISr.E. 768, 195 Ind. 663. 

28. Fl€L—Smitz v. Wright, 60 So. 
225, 64 JB^a. 485. 

27. Ga.—Scott V. Scott, 150 S.E. 154, 
169 Ga. 290. 

58 C.J. p 1154 note 79. 

Stockholder’s anthorizailoB 
A complaint, alleging oral agree¬ 
ment on behalf of corporation by 
president thereof to assign to him 
Individually insurance policies, pro¬ 
cured by corporation on his life, 
when he ceased to be employee or 
officer of corporation, stated no cause 
of action for speclflc performance, in 
the absence of allegation of stock¬ 
holders* authorization of such con¬ 


tract even if complaint had alleged 
authority from directors, and regard¬ 
less of whether contract was fair or 
unfair.—Will v. Will & Baumer Can¬ 
dle Co., 56 N.T.S.2d 377. 

Vote of school board 
Petition for specific performance 
of contract allegedly obligating de¬ 
fendant school district to sell and 
plaintiff to purchase school building 
and grounds was demurrable for fail¬ 
ure to plead record showing that 
school board entered into contract by 
affirmative recorded vote of at least 
two thirds of members of board.— 
Hand v. School Dist. of City of Sid¬ 
ney, 2 N.W.2d 313, 140 Neb. 874. 

28. Fla.—Smitz v. Wright, 60 So. 
225, 64 Fla. 485. 

29. Ala.—Knox v. Childersburg Land 
Co., 5 So. 578, 86 Ala. 180. 

58 C.J. p 1154 note 81. 

30. Ga.—^Boles v. Eddleman, 6 S.E. 
2d 589, 189 Ga. 551. 

31. Ill.—Harding v. Parshall, 56 HI. 
219 

58 a j. p 1164 note 82. 

38. Mich.—Hanchett v. McQueen, 82 
Mich. 22. 

58 C.J. p 1154 note 83. 
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33. W.Va.—^Whitaker-Glessner Co. v. 

Clark, 126 S.E. 340, 98 W.Va. 19. 

58 C.J. p 1154 note 84. 

Action against spouses 

(1) Where complaint in action 
against spouses for specific perform¬ 
ance of contract for sale of realty to 
plaintiff does not show on its face 
that defendant wife did not, in writ¬ 
ing, authorize defendant husband to 
act for her or ratify and confirm 
agreement, plaintiff will not be de¬ 
nied relief on ground that wife was 
not bound because she did not sign 
written contract.—^Leibowitz v. Buck, 
95 N.Y.S.2d 656, 276 App.Div. 1026. 

(2) It has also been held, how¬ 
ever, in action for specific perform¬ 
ance of contract to sell realty owned 
by defendant wife, in whose presence 
defendant husband alone signed 
memorandum, that complaint, failing 
to plead husband’s agency, author¬ 
ized by writing, and ownership of 
property, was insufficient.—Friedman 
V. Cardone, 67 N.Y.S.2d 205. 

84. Ill.—Roby V. Cossitt, 78 Ill. 638. 
58 C.J. p 1154 note 85. 

35. N.jr.— Kotok V. Rossi, 120 A. 208,. 

94 N.J.E<i. 327. 
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An agent seeking specific performance of a con¬ 
tract to sell to himself property listed with himself 
for sale must, in order to disclose a valid contract 
of sale, allege a termination of the agency,3® a full 
disclosure to defendant of all material facts known 
to plaintiff as to the value and salability of the 
properly, and that a valid contract of sale was 
entered into after the dissolution of the confidential 
relation.®® 

c. Contracts within Statute of Frauds 

Generally, the complainant Is not required to nega¬ 
tive the application of the statute of frauds, but, where 
the complaint shows on Its face that the contract is 
within the statute, it Is Insufficient unless it clearly 
and distinctly alleges such facts as will take the con¬ 
tract out of the statute or raise an estoppel to assert 
the defense. 

Although it is held in a few jurisdictions that, 
in an action for specific performance, if the com¬ 
plaint does not allege that the contract was in writ¬ 
ing the presumption is that it was in parol,®® as a 
general rule complainant is not required to negative 


the application of the statute of frauds.*® Ordinari¬ 
ly, if the contract alleged is within the operation of 
the statute of frauds, it will be presumed, if noth¬ 
ing appears to the contrary, that it was in writing,*^ 
and it is not necessary to allege affirmatively that 
the contract is in writing,*® and that compliance 
has been had with the requirements of the statute 
of frauds.*® If, however, a complaint shows on its 
face that the contract is within the statute of 
frauds, it is insufficient.** Accordingly, if the com¬ 
plaint alleges a written contract which is within 
the operation of the statute of frauds because it 
does not contain all the terms of the contract, the 
complaint is insufficient.*® Also, where the plead¬ 
ing shows that the contract was by parol, and was 
one which by the statute of frauds is required to 
be in writing, it is insufficient*® Under such cir¬ 
cumstances the bill or complaint must clearly and 
distinctly allege such facts, constituting acts of 
part performance, as will take the contract out 
of the statute,*^ or, where it is sought to obviate 


36. Mo.—Jewell Realty Co. v. Dlerks, 
18 S.W.2d 1043, 322 Mo. 1064. 

58 C.J. P 1154 note 87. 

37. Mo.—Jewell Realty Co. v. Dlerks, 
supra. 

58 C.J. p 1154 note 88. 

38. Mo.—Jewell Realty Co. v. Bierks, 
supra. 

39. Ky.—^Myers v. Taneyhill, 280 
S.W. 1115, 213 Ky. 333. 

58 C.J. p 1154 note 90. 

Pleading: on contracts within scope 
of statute of frauds grenerally see 
Frauds, Statute of §§ 272-274. 

40. N.J.—Kotok V. Rossi, 120 A. 208, 
94 N.J.B(i. 327. 

41. Mo.—State ex rel. Uthoif v. 
Russell, App., 210 S.W.2d 1017. 

58 C.J. p 1155 note 92. 

48. Del.—Corpus Juris dted iu 
Chalik V. Levy, 42 A2d 16, 18, 28 
DeLCh. 287. 

La.—^Landreneau v. Perron, App., 174 
So. 140. 

58 C.J. p 1155 note 93. 

43. Ala.—^Bullen v. Sullen, 164 So. 
89, 231 Ala. 192. 

44b Md.—Kaufmann v. Adalman, 47 
A.2d 755, 186 Md. 639. 

Slgmature 

Complaint by purchaser for speci¬ 
fic performance of contract based on 
writing: signed only by purchaser did 
not state cause of action.—^Bstes v. 
Hardesty, 152 P.2d 772, 66 Cal.App.2d 
747. 

45. N.T.—Textile Capitol Building 
Corp. V. Wendel Foundation, 2 N. 
Y.S.2d 45, 253 App.Div. 332, af¬ 
firmed 18 N.E.2d 860, 279 N.T. 769. 
-58 C.J. p 1156 note 95. 


Contract to assigru lease 
A petition for specific performance 
of written contract to assignsi oil and 
gas lease stated no cause of action, 
in absence of disclosure of character 
of rights to be conveyed, description 
of lease, or specification of its terms 
and conditions in attached contract 
as required to satisfy statute of 
frauds.—^Ryan v. Holcombe, Tex.Civ. 
App., 170 S.W.2d 838. 

46. Md.—(Kaufmann v. Adalman, 47 
A.2d 755, 186 Md. 639. 

Mo.—State ex rel. Uthoff v. Russell, 
App., 210 S.W.2d 1017. 

Conveyance of real ejrtate In con^ 
sideration for services 
Okl.—^Macsas v. Fishencord, 124 P.2d 
388, 190 Okl. 407. 

47. Ark.—Faith v. Epperson, 214 
S.W.2d 223, 213 Ark. 1002. 

Cal.—^Bstes v. Hardesty, 152 P.2d 
772, 66 Cal.App.2d 747. 

58 C.J. p 1155 note 94. 

Complaint held sufficient 
Ala.—Cox V. Lerman, 169 So. 724, 233 
Ala. 58. 

Del.—^Hamilton v. Traub, 51 A.2d 
581, 29 Del.Ch. 475. 

Fla.—General Motors Acceptance 
Corporation v. Lynch Bldg. Corpo¬ 
ration, 159 So. 785, 118 Fla. 2. 

Ill.—Fierke v. Elgin City Banking 
Co., 194 N.E. 528, 359 Ill. 394. 

Ind.—^Indiana Const. Materials Co. v. 
Tauck, 76 117.^24 197, 118 Ind.App. 
171. 

N.Y.—Roberts v. Fulmer, 99 N.Y.S.2d 
187, reversed on other grounds 91 
N.Y.S.2d 194, 275 App.Div. 990, re¬ 
versed on other grounds 93 NJB.2d 
846, 301 N.Y. 277, reargumept de¬ 
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nied 95 N.B.2d 825, 301 N.Y. 778— 
Makres v. O'Day, 59 N.Y.S.2d 640. 

58 C.J. p 1155 note 94 [a]. 

Complaint held insufficient 

(1) In general. 

CaJ.—Estes v. Hardesty, 152 P.2d 772, 
66 Cal.App.2d 747. 

Md.—^Lorenzo v. Ottaviano, 178 A. 17, 
167 Md. 138, modified on other 
grounds 179 A. 536, 167 Md. 138. 
Mich.—^Mahon v. Sahration, 17 N.W. 

2d 753, 310 Mich. 563. 

N.H.—^Trefethen v. Amazeen, 71 A. 2d 
741, 96 N.H. 160. 

N.Y.—^Hirsch v. Fasalino, 60 N.Y.S.2d 
46, 270 App.Div. 826. 

S.C.—McMillan v. King, 7 S.R2d 521, 
193 S.C. 14. 

W.Va.—Callaham v. First Nat. Bank 
of Hinton, 30 S.E.2d 735, 126 W.Va 
907. 

(2) A petition, alleging that de¬ 
fendants agreed verbally to sell land 
to plaintiff, stated no cause of action 
for specific performance of contract, 
in absence of allegations bringing 
case within statute declaring verbal 
sale of immovable property good 
against vendor as well as vendee, 
who confesses it when interrogated 
on oath, if property is actually deliv¬ 
ered.—^Lemoine v. Lacour, 34 So.2d 
392, 213 La. 109. 

AUegratLous as to possession by plain¬ 
tiff 

Ala.—^Blackwell v. Burketts, 43 So.2d 
534, 253 Ala. 191. 

58 C.J. p 1156 note 94 [el. 

BefereoDLce to oral agreement 
Where partial payment accompa¬ 
nied with possession is relied on .as 
sufficient part performance to Justify 
decree for .specific performance of 
oral agreement to purchase land it 
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the bar of the statute of frauds on the ground 
of equitable estoppel to assert such defense, sufficient 
facts must be pleaded tending prima facie to show 
such estoppel.^* A petition which shows that the 
writing relied on was not signed by plaintiff and 
did not mention his name is defective,even though 
it alleges that plaintiff acted through his agent, the 
person signing the instrument.50 

d. Terms of Contract 

(1) In general 

(2) Identification of property covered 
(1) In General 

The plaintiff's pleading must show what the con- 
tract is which is to be performed, and must state ac- 


81 C.J.S. 

curateiy, clearly, and precisely all Its essential terms; 
the bill or oomplaint must not show a contract which 
appears vague, uncertain, or ambiguous. 

Plaintiff’s pleading must show what the contract 
is wihich is to be performed.5i it must state ac¬ 
curately, clearly, and precisely all its essential 
terms,so as to leave none of them in doubt or 
uncertainty.53 It need not, however, set out other 
contracts which are not sought to be enforced, but 
are material facts in the case.54 The bill or com¬ 
plaint must not show a contract which appears 
vague, uncertain, or ambiguous it must show a 
contract the essential terms of w'hich are certain, 
definite, and clear.^e The terms of the contract 
must be set forth with such particularity that spe¬ 
cific performance may be decreed.^*^ 
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must be clearly alleged tbat both 
partial payment had been made and 
possession had been taken with re¬ 
spect to the oral agreement relating 
to the option to purchase.—Hennon 
V, Gresham, 26 S.Ei.2d 252, 196 Ga« 
197. 

Parol agreement not alleged 
Where action was for specific per¬ 
formance under a stated written 
agreement to convey land, and there 
was no separate count setting up 
terms of any valid parol agreement, 
question as to whether allegations of 
petition were sufficient to state a 
separate cause of action under stat¬ 
ute providing for specific perform¬ 
ance of a parol contract as to land 
where there has been partial pay¬ 
ment accompanied with possession 
was not presented.—Sturdivant v. 
Walker, 43 S.R2d 527, 202 Ga. 585. 

48. Cal.—Loper v. Flynn, 165 P.2d 
256, 72 GaJ.App.2d 619. 

49. Ga.—^Moore v. Adams, 113 S.R 
383, 153 Ga. 709, 23 A.L.R. 925. 

58 C.J. P 1156 note 96. 

50. iGa.—^Moore v. Adams, supra. 

58 C.J. p 1156 note 97. 

61. Ala.—^Tipton v. Tipton, 57 So.2d 
94. 

Cal.—George v. Weston, 79 P.2d 110, 
26 Cal.App.2d 256. 

Pa.—Perri v. Ferri, Com.Pl., 52 Lack. 
Jur. 217. 

58 C.J. p 1156 note 98. 

Substanoe or terms 
Complaint was bad where there 
was a failure to allege either sub¬ 
stance or terms of supposed contract. 
—'Mundinger v. Breeze, 248 IT.W. 47, 
188 Minn. 621. 

52. Ga.—Jenkins v. Fvans, 43 S.R2d 
501, 202 Ga. 423—Johns v. Nix, 20 
S.K2d 758, 194 Ga. 152—Brogdon 
V. Hogan, 5 S.R2d 657, 189 Ga. 244. 
58 G.J. p 1156 note 99. 

AUegattons held snffleleiLt 

(1) In general. 

Ala.—Cay v. Ferrell, 195 So. 224, 239 
Ala. 297. 


Ga.—^Toler v. Goodin, 87 S.R2d 609, 
200 Ga 527. 

58 C.J. p 1156 note 99 [c]. 

(2) Where a purchaser's petition 
for specific performance alleged that 
written agreement for purchase of 
realty was entered into and consider¬ 
ation therefor was stated and de¬ 
scription of land was complete and 
petition alleged contract to be in pos¬ 
session of vendor and signed by him 
and he was given notice to present it 
on trial and it was alleged that pur¬ 
chaser tendered consideration to ven¬ 
dor and demanded a deed which ven¬ 
dor refused to execute, allegations 
were not subject to exception that 
petition did not set forth essential 
terms of agreement.—Chakur v. Zena, 
Tex.Civ.App., 233 S.W.2d 200. 

(3) A bill for spedflc performance 
of contract to convey realty, praying 
for a warranty deed, was not demur¬ 
rable, even though contract sued on 
did not specify nature of deed to be 
given.—Jones v. Hickson, 37 So.2d 
625, 204 Miss. 373. 

Allegations held insnfflolent 
Ala—^Henderson Baker Lumber Co. 
V. Headley, 26 So.2d 81, 247 Ala 
681—Watts V. Gover, 1*4 So.2d 149, 
244 Ala 430. 

Ga—Healan v. Healan, 71 S.B.2d 537, 
209 Ga 268—^Monroe v. Diamond 
Match Co., 185 S.B. 814, 182 Ga 438. 
58 C.J. p 1156 note 99 [d]. 

Time for performance' 

(1) It has been held that the time 
for performance of the contract must 
be set out.—^American Realty Co. v. 
Lopinsky, 133 S.E. 618, 101 W.Va 
742. 

(2) It has also been, however, that 
a bill for specific performance of con¬ 
tract for sale of realty is not demur¬ 
rable because it appears therefrom 
that time for performance was not 
fixed, since, if there is no time fixed 
for performance, law fixes it at a rea¬ 
sonable time.—Cay v. Ferrell, 195 So. 
224, 239 Ala. 297—58 C.J. p 1156 note 
99 ra. 


Terms as to payment 
Ala.—Watts v. Gover, 14 So.2d 149, 
244 Ala 430. 

58 C.J. p 1156 note 99 [g]. 

53. Ala—^Iron Age Pub. Co. v. West¬ 
ern Union Tel. Co., 3 So. 449, 83 
Ala 498, 3 Am.S.R. 758. 

54. Fla—Hagen v. Viney, 169 So. 
391, 124 Fla 747. 

58 C.J. p 1157 note 2. 

Old agreement 

In wife's suit for specific perform¬ 
ance of separation agreement, which 
on its face showed that it was in¬ 
tended in substitution of old agree¬ 
ment, it was not necessary to attach 
old agreement to complaint or set 
out its terms therein.—Hagen v. 
Viney, supra 

55- Fla—^Maloy v. Boyett, 43 So. 
243, 53 Fla 956. 

56. Fla—Womack v. Madison Drug 
Co., 20 So.2d 256, 155 Fla 335. 

Ga—^Bullard v. Bullard, 44 S.B.2d 
770, 202 Ga 769. 

N.T.—Goodman v. Henry Caplan, 
Inc., 65 ]Sr.Y.S.2d 576, 188 Misc. 
242—^Daub v. Henry Caplan, Inc., 
70 N.T.S.2d 837. 

58 C.J. p 1157 note 4. 

Contract alleged held sufficiently 
definite 

U.S.—Neely v. Broad Street Nat. 
Bank of Red Bank, D.C.N.J., 16 
F.Supp. 839. 

Ala—Cay v. Ferrell, 195 So. 224, 239 
Ala 297. 

Cal.—O’Donnell v. Lutter, 156 P.2d 
958, 68 Cal.App.2d 376. 

Ga—^Bullard v. Bullard, 44 S.E.2d 
770, 202 Ga 769—Johns v. Nix, 26 
S.E.2d 526, 196 Ga 417. 

Nev.—^Reno Club v. Young Inv. Co., 
182 P.2d 1011. 64 Nev. 312, 173 
A.L.R. 1145. 

58 C.J. p 1157 note 4 [a]. 

57. Mich.—Kowalski v. Guaranty 
Trust Co., 194 N.W. 581, 224 Mich. 

i 122. 
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The contract may, it has been held, be set out 
according to its legal effect^s or in haec verba,®^ 
but, in the latter case, if the contract set out is 
uncertain and ambiguous, the pleading must put 
some definite construction on it by averment.®® Ac¬ 
cording to some authority, the written contract must 
be attached to the bill for specific performance, 
and the legal substance thereof must be alleged, 
and it has been held insufficient merely to allege 
that a contract was made as shown by an exhibit 
attached, without any allegations as to the tenor, 
contents, or effect of such contract®^ However, 
if the contract is made an exhibit to the bill, it, 
and not what is alleged, must control, if there is a 
variance.®® If the contract alleged is so indefinite 
and uncertain as to be insufficient to sustain a de¬ 
cree, plaintiff, if he claims that other writings cured 
the defects, must allege that they were executed 
in compliance with the agreement, or were ac¬ 
cepted and acquiesced in as complying therewith.®^ 

Negation of other terms. If the bill shows a con¬ 
tract which is definite and certain enough to be per¬ 


formed, it need not negative any other terms or 
conditions.®® 

Negotiations. Allegations with respect to ne¬ 
gotiations between the parties prior to the reduction 
of the contract to writing are immaterial and should 
be stricken.®® 

(2) Identification of Property Covered 

It Is essential that a bill, complaint, or petition seek¬ 
ing specific performance of a contract with respect to 
property shall identify the property covered, and that 
the contract alleged, for which specific performance is 
sought, shall describe and identify the property with 
sufficient certainty to be enforceable. 

It is essential that a bill, complaint, or petition 
seeking specific performance of a contract for the 
conveyancing, mortgaging, leasing, or transferring 
of property shall identify the property covered®^ 
and that ihe contract alleged, for which specific 
performance is sought, shall describe and identify 
the property with sufficient certainty to be enforce¬ 
able.®® If the contract is with relation to realty 
the petition must show that a particular tract, as 


58. cal.—Joseph v. Holt, 37 Gal. 250. 

59. Ala.—^Martin v. Baines, 116 So. 
341. 217 Ala. 326. 

58 C.J. P 1157 note 7. 

GO. Cal.—Durkee v. Cota, 16 P. 6, 
74 Cal. 813. 

61. Miss.—Paine v. Newton, 192 So. 
310, 186 Miss. 844. 

Pa.—Goldberg v. Goldberg, Com.Pl., 
51 Dauph.Co. 425. 

68 C.J. P 1158 note 11. 

Verification not required 

Bill for specific performance of 
contract of sale was not demurrable 
merely because copy of contract filed 
as exhibit with bill was not verified. 
—^Kahn v. Janowski, 60 A.2d 519, 191 
Md. 279. 

68. Tex.—Guadalupe County v. John¬ 
ston, 20 S.W. 833, 1 Tex.Civ.App. 
713. 

63. Hawaii.—Jellings v. Baldwin, 29 
Hawaii 494. 

58 C.J. p 1157 note 9. 

64. Ind.—McCauley v. Schatzley, 88 
N.E. 972, 44 Ind.App. 262. 

58 C.J. p 1158 note 12. 

65^ Ala.—-Penney v. Norton, 81 So. 

666, 202 Ala. 690. 

68 C.J. p 1168 note 18. 

66. U.S.—Zeringue v. Texas, etc., R. 
Co., aC-La., 34 P. 239. 

67. Ill.—Allison V. Beatty, 24 N.B.2d 
193, 302 ni.App. 412. 

N.Y.—Gross V. Castleton Housing 
Corp.. 74 N.T.S.2d 844, 273 App. 
Div. 770. 

Ohio.—Schafer v. Faylor, 60 N.I12d 
339, 74 Ohio App. 533. 

68 aJ. p 1158 note 16. 


Test 

In determining whether bill for 
specific performance of contract for 
sale of realty was demurrable be¬ 
cause of insufficiency of description, 
description should be tested by rule 
applicable to deeds.—Cay v. Ferrell, 
195 So. 224, 239 Ala. 297. 

Exchange 

In suit for specific performance of 
agreement to exchange properties in¬ 
sufficiently described in agreement, 
plaintiff may allege that, prior to 
execution of agreement, parties 
pointed out to each other respective 
properties.—-Wurzweiler v. Cox, 5 P. 
2d 699, 138 Or. 110. 

Description held sufficient 

(1) In general. 

Ala..—Cay v. Ferrell, 195 So. 224, 239 
Ala. 297. 

Ill.—Classen v. Ripley, 98 N.E.2d 868, 
343 I11.APP. 298. 

S.C.—Moore v. Maes, 52 S.E.2d 204, 
214 S.C. 274. 

58 C.J. p 1158 note 15 [a]. 

(2) An amended petition for spe¬ 
cific performance of grrantee's alleged 
oral agreement to reconvey part of 
land conveyed, allegring that parties 
actually had such part sur.veyed and 
that grantors went into possession 
thereof, stated cause of action as 
against contention that land was not 
sufficiently described and identified. 
—Wardlaw v. Wardlaw, 194 S.B. 187, 
185 Ga. 181. 

(3) Petition for specific perform¬ 
ance of contract for sale of land was 
not subject to general demurrer on 
ground that description of land by 
metes and bounds as copied from 
map or survey enlargped the key Ian- 
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guage contained in contract where no 
conflict appeared.—^Lively v. Munday, 
40 S.E.2d 62, 201 Ga. 409, 173 A.Ij.R. 
1295. 

68. Ala.—Corpus Juris eited in Till¬ 
man v. Calhoun Lumber Co., 18 
So.2d 561, 563, 245 Ala. 595. 

Ga.—Washington Mfg. Co. v. Wicker- 
sham, 40 S.E.2d 206, 201 Ga. 635— 
Milton V. Milton, 23 S.E.2d 411, 
195 Ga. 130—Milton v. Milton, 16 
S.B.2d 673, 192 Ga. 778—Gabrell v. 
Byers, 172 S.B. 227, 178 Ga. 16— 
Bacon v. Bacon, 167 S.E. 107, 176 
Ga. 191. 

58 C.J. p 1158 note 16. 

Amendmant seeking reformation 
Where description as contained in 
amendment to petition seeking refor¬ 
mation of lease containing option to 
purchase leased realty and specific 
performance of option as reformed 
was legally sufficient, petition as 
amended was not demurrable on 
ground that description contained in 
lease was insufficient to constitute a 
basis of action for specific perform¬ 
ance.—^Redmond v. Sinclair Refining 
Co., 51 S.E.2d 409, 204 Ga. 699. 
Contract held insuffideiLt as to de¬ 
scription. 

(1> In general. 

Ala.—Tillman v. Calhoun Lumber 
Co., 18 So.2d 561, 245 Ala. 595. 

Ga—-Washington Mfg. Co. v. Wicker- 
sham, 40 S.B.2d 206, 201 Ga 635. 

58 CJ. P 1158 note 16 [b]. 

(2) Where complaint in specific 
performance suit averred ownership 
and possession by respondent of land 
described by metes and bounds, and 
that a residence and filling station 
were located thereon, but did not 
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distinguished from other parcels, is intended,®® 
and the description must be such that it can be ap¬ 
plied to a particular piece of property^® The de¬ 
scription should be sufficient to enable the court 
to enter a decree on the allegations of the bill or 
complaint,^! or at least with such certainty that the 
court may ascertain the boundaries of the land by 
ordering a survey.7® However, it has been held 
that if the description enables the realty to be identi¬ 
fied with reasonable certainty by extraneous evi¬ 
dence that is sufficient.*^® 

If the description in the contract alleged ap¬ 
pears equally applicable to more than one tract, 
the petition must allege facts which show that there 
is in fact only one tract to which the description 
is applicable.^^ If the petition shows that al¬ 
though at the time the contract was made the ex¬ 
act description and area of the property to be con¬ 
veyed were indefinite and uncertain, the exact de¬ 
scription and area have since been ascertained, it 
is sufficient.*^® Even though there is a variance in 
the description of the property between the allega¬ 
tions of the bill and the contract which is made a 
part of the bill and incorporated in it, if the descrip¬ 
tion is sufficiently clear it answers the requirements 
of correct pleading.^® 
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e. Adequate Gonsideralaoii, Fairness, Justness, 
and Reasonableness 

Generally, in a bill for specific performance It must 
appear that the contract is fair and Just, and not un¬ 
conscionable, and for such purpose, facts showing the 
adequacy of the consideration must be alleged. 

As a general rule, in a bill for specific perform¬ 
ance it must appear that the contract is fair and 
just, and not unconscionable.^^ In some jurisdic¬ 
tions, for such purpose, facts showing the adequacy 
of the consideration must be alleged,*^® including 
facts as to the value of the property sold or trans- 
ferred,7® although ordinarily an averment as to 
such value is not required, as discussed infra § 133. 
So in an action for specific performance of a con¬ 
tract to devise or bequeath property it has been 
held necessary to allege facts which show that an 
adequate consideration was given for the con¬ 
tract®® so as to enable the court to determine wheth¬ 
er the contract was fair and equitable ;®i and, where 
the contract is to devise or convey property in con¬ 
sideration of services, the pleading must allege the 
value of the services to be rendered and the value 
of the property, in order to show that the con¬ 
tract is not unfair or unjust,®® although the value 
of the services need not be alleged where it can¬ 
not readily be computed in money.®® Under a stat- 
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aver that the land was same property 
described in contract to sell which 
was made a part of bill, and there 
was no averment In bill that prop¬ 
erty described in bill was only prop¬ 
erty that would fit description siven 
in the contract, the complaint did not 
render description in contract suffl- 
cient under “id certum est quod cer- 
tum reddi potest’* maxim, and was 
demurrable.—^Tan-Kar Oil Co. v. 
Danley, 198 So. 238, 240 Ala. 205. 

69. Fla.—Triplette v. Lucas, 113 So. 
685. 94 Fla. 159. 

70. Fla.—Triplette v. Lucas, supra. 

71. Ga.—Askew v. Carr, 8 S.E. 74, 
81 Ga. 685. 

N.C.—Allen V. Chambers, 39 N.C. 
125. 

Sesoription accordin^r to survey 
In vendee's suit for specific per¬ 
formance of contract to convey land, 
where the bill of complaint described 
the land accordingr to the contract 
and also according to survey which 
vendee had made, lands referred to 
in the contract were the identical 
lands surveyed, and vendee was put 
into possession of such land by ven¬ 
dor and remained in possession until 
ejected by vendor, allegations were 
sufiQlcient to warrant a decree for 
specific performance describing the 
land according to the survey—Can¬ 
trell V. Herring, 198 So. 206, 144 Fla. 
d76. 


72. N.C—Allen v. Chambers, 39 N.C. 
125. 

73. Ohio.—SchsLfer v. Faylor, 60 N. 
R2d 339, 74 Ohio App. 533. 

58 C.J. p 1159 note 21. 

74. Mass.—Harrigan v. Dodge, 86 
N.B. 780, 200 Mass. 357. 

58 C.J. p 1159 note 22. 

75. Ala—Wilkins v. Hardaway, 48 
So. 678, 159 Ala 565. 

58 C.J. p 1159 note 23. 

76- S.D.—Sturtz v. Ommen, 143 N. 

W. 288, 32 S.D. 396. 

58 C.J. p 1159 note 24. 

77. Ga—Almand v. Williams, 69 S. 
E.2d 271, 208 Ga 703--Ogletree v. 
Ingram & Legrand Lumber Co., 61 
S.E.2d 480, 207 Ga 333—Jenkins 
V. Evans, 43 S.E.2d 501, 202 Ga 423. 

58 C.J. p 1159 note 26. 

' Complaints held insufficient 
Md.—^Lorenzo v. Ottaviano, 173 A, 
17, 167 Md. 138, modified on other 
I grounds 179 A. 536, 167 Md. 138. 

58 C.J. p 1159 note 26 [a]. 

78. Ga—Ogletree v. Ingram & Le¬ 
grand Lumber Co., 61 S.E.2d 480, 
207 Ga 333. 

79. Ga—^Almand v. Williams, 69 
S.E.2d 271, 208 Ga 703—Wehunt v. 
Pritchett, 67 S.E.2d 233, 208 Ga 
441—Ogletree v. Ingram & Legrand 
Lumber Co., 61.S.E.2d 480, 207 Ga 
333—Coleman v. Woodland Hills 
Co., 27 S.E.2d 226, 196 Ga 626. 

Ill.—^Hickey v. Hickey, 30 N.E.2d 423, 
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374 Ill. 614—^Edwards v. Brown, 
139 N.E. 618, 308 Ill. 350. 

Bental value of leased property 
Ga—Harris v. Abney, 67 S.E.2d 724, 
208 Ga 518. 

80. Ga—^Bowles v. White, 67 S.E.2d 
547, 206 Ga 433. 

58 C.J. p 1160 note 33. 

81- Ga—Potts V. Mathis, 100 S.E. 
110, 149 Ga 367. 

88. Ga—Bowles v. White, 67 S.B.2d 
547, 206 Ga 433—^Holliday v. Pope, 
53 S.E.2d 350, 205 Ga 301—Jenkins 
V. Evans, 43 S.E.2d 501, 202 Ga 
423—^Matthews v. Blanos, 40 S.E. 
2d 715, 201 Ga 549—Johns v. Nix, 
26 S.B.2d 626, 196 Ga 417—Brog- 
don V. Hogan, 5 S.E.2d 657, 189 Ga 
244—^Huggins v. Meriweather, 170 
S.E. 483, 177 Ga. 461. 

58 C.J. p 1160 note 33 [a], 

83. Ga—^Bowles v. White, 67 S.B.2d 
547, 206 Ga 433—Holliday v. Pope, 
53 S.E.2d 350, 205 Ga 301. 

Oral agreement to devise 
Kule, that petition for specific per¬ 
formance of oral agreement to de¬ 
vise land in consideration of services 
must allege value of services and of 
land or data from which such values 
can be determined, is subject to ex¬ 
ceptions in cases involving virtual 
adoption or contracts between near 
relatives, where one goes into other's 
home agreeing to nurse and give per¬ 
sonal, affectionate, and considerate 
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ute expressly requiring such matters to be estab¬ 
lished before specific performance may be granted, 
it is held that the complaint must show the ade¬ 
quacy of the consideration and that the contract is, 
as to defendant, just and reasonable, and that it 
would not be inequitable to enforce it;^^ but the 
failure of the complaint to allege that the con¬ 
sideration was equitable and adequate is not fatal 
where' the issue is tendered by the answer and 
evidence received and a finding made thereon.85 
The fairness and adequacy of the consideration 
need not be alleged where the agreed on considera¬ 
tion has been accepted, since the acceptance con¬ 
stitutes a waiver of any claim of inadequacy.*® 

In other jurisdictions, although it is necessary 
that the bill or complaint show the consideration 
for the contract, as discussed supra subdivision a of 


this section, the inadequacy of the consideration is 
treated as a matter of defense, so that the complaint 
need not allege that the consideration for the con¬ 
tract was adequate and that as to defendant the con¬ 
tract was just and equitable.*^ 

Gratuitous promise. Plaintiff suing for specific 
performance of a parol agreement to convey lands 
as a gift must plead the erection of improvements 
thereon and their value, and allegations of posses¬ 
sion alone are not sufficient.** Under a statute re¬ 
lating to conditions under which specific perform¬ 
ance may be had of a voluntary agreement or gra¬ 
tuitous promise to give land, plaintiff must allege 
the promise to give, a meritorious consideration^ 
an entry by the donee into possession in pursuance 
of the gift, and that on the faith thereof he has 
made valuable improvements.** 


attention which could not readily be 
procured elsewhere and whose value 
could not readily be computed in 
money.—^Bullard v. Bullard, 44 S.E.2d 
770, 202 Ga. 769. 

84. Cal.—^Friedrich v. Roland, 218 
P.2d 428, 95 CaI.App.2d 643—Nor- 
din v. Wedler. 190 P.2d 209, 84 
Cal.App.2d 322—^Mayer v. Beondo, 
189 P.2d 327, 83 CaL.App.2d 665, re> 
hearing denied 190 P.2d 23, 83 Cal. 
App.2d 665—Corpus Juris olted in 
Drullinger v. Erskine, 163 P.2d 48, 
51, 71 Cal.App.2d 492—Eichholtz v. 
Nicoll, 151 P.2d 664, 66 CaI.App.2d 
67—^Remmers v. Ciciliot, 138 P.2d 
306, 69 Cal.App.2d 113—^Dunner v. 
Hoover, 111 P.2d 737, 43 Cal.App.2d 
753—Caspar Lumber Co. v. Stowell, 
98 P.2d 744, 37 Cal.App.2d 68 —Rit- 
tigstein v. Dignan, 9 P.2d 866 , 122 
Cal.App. 857. 

58 C.J. p 1159 note 27. 

Complaints held sufflcient 

(1) In general. 

Cal.—Friedrich v. Roland, 213 P.2d 
423, 95 Cal.App.2d 648—Foley v. 
Cowan, 181 P.2d 410, 80 Cal.App.2d 
70—Conway v. Moore. 160 P.2d 865, 
70 Cal.App.2d 166—O’Donnell v. 
LiUtter, 156 P.2d 958, 68 Cal.App.2d 
376—^Boro v. Ruzich, 137 P.2d 51, 
58 Cal.App.2d 535—Fowler v. Han¬ 
sen, 120 P.2d 161, 48 Cal.App.2d 518 
—^Brooks V. Fidelity Sav. & Loan 
Ass’n, 78 P.2d 1176, 26 Cal.App.2d 
114. 

68 C.J. p 1159 note 27 [a]. 

(2) Complaint which pleaded facts 
by setting out contract in haec verba 
and by alleging that consideration at 
time of executing contract was fair 
and reasonable value of the property, 
that there was no change in market 
value between date of contract and 
date of written tender and that ven¬ 
dors did not sustain loss by reason 
of delay in tender.—Lifton v. Harsh- 
man, 182 P.2d 222, 80 Cal.App.2d 422. 
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( 8 ) Complaint alleging that con¬ 
tract for purchase of realty was on 
date thereof just, fair, and equitable 
and that purchase price was fair and 
reasonable market value thereof at 
the time, and that consideration was 
adequate as to vendor.—^Lowry v. 
McCaffrey, 202 P.2d 600. 90 Cal.App. 
2 d 188. 

Complaints held insnffloient 
Cal.—Loper v. Flynn, 165 P.2d 266, 

72 CaI.App.2d 619. 

58 CJ. P 1159 note 27 [bj. 

Proper method of pleading 

(1) In general.—Boro v. Ruzich, 
137 P.2d 51, 68 Cal.App.2d 635—58 C. 
J. p 1169 note 27 [h]. 

(2) It is not necessary for the 
complaint to declare in the very 
words of the code that there was “an 
adequate consideration for the con¬ 
tract” and that it was “just and rea¬ 
sonable.”—Notten V. Mensing, 45 P. 
2d 198, 3 Cal.2d 469—Lifton v. Harsh- 
man, 182 P.2d 222, 80 Cal.App.2d 422 
—Conway v. Moore, 160 P.2d 865, 70 
Cal.App.2d 166—58 aj. p 1159 note 
27 [h] (2). 

(3) The bare allegation that the 
contract is supported by good con¬ 
sideration and is just and reasonable 
is insufficient.—Friedrich v. Roland, 
213 P.2d 423, 95 Cal.App.2d 543—Con¬ 
way V. Moore, 160 P.2d 866 , 70 Cal. 
App,2d 166—58 C.J. p 1159 note 27 
[h] (3). 

(4) Such allegation standing alone 
is objectionable as embodying the 
mere conclusion of the pleader.—USTot- 
ten V. Mensing, 45 P.2d 198, 3 Cal.2d 
409 —Lifton V. Harshman, 182 P.2d 
222, 80 Cal.App.2d 422—58 C.J. P 1159 
note 27 [h] (4). 

( 6 ) The proper mode of pleading is 
to set forth the facts from which the 
court may conclude that the contract 
is supported by an adequate con¬ 
sideration and is, as to the defendant, 
fair and just—Notten v. Mensing, 
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45 P.2d 198, 3 Cal.2d 469—Conway v. 
Moore, 160 P.2d 865, 70 Cal.App.2d 
166—^Boro V. Ruzich, 137 P.2d 51, 58 
Cal.App.2d 635—58 C.J. P 1159 note 
27 [h] (6). 

(6) Specific averment that con¬ 
sideration named in agreement was 
fair and reasonable value of realty 
was sufficient averment of fact that 
consideration was full and adequate. 
—^Boro V. Ruzich, 187 P.2d 61, 58 CaJ. 
App.2d 535—Cushing v. Levi, 8 P.2d 
968, 117 Cal.App. 94. 

(7) Adequacy of consideration 
should be pleaded by alleging fair 
and reasonable value of property and 
price agreed to be paid therefor.- 
Foley V. Cowan, 181 P.2d 410, 80 Cal. 
App.2d 70. 

85. Cal.—Corpus Juris cited in Drul- 
linger v. Erskine, 163 P.2d 48, 51, 
71 Cal.App.2d 492—^Remmers v. 
Ciciliot 138 P.2d 306, 69 Cal.App.2d 
113—^Brooke v. Quigley, 166 P. 781, 
33 Cal.App. 484. 

86 . Cal.—Conway v. Moore, 160 P.2d 
865. 70 Cal.App.2d 166. 

87. S.D.—Sturtz v. Ommen, 143 N. 
W. 288, 32 S.D. 396. 

58 C.J. p 1160 notes 30, 31. 

Defendants could not be prejudiced 
by failure to plead that contract 
sought to be specifically enforced 
was fair, just, equitable, and sup¬ 
ported by adequate consideration, be¬ 
cause defendants could take advan¬ 
tage of such facts in a suit for spe¬ 
cific performance of contract whether 
or not the pleadings raised the issue. 
—Saunders v. Davis, 220 S.W.2d 883, 
31 Tenn.App. 674. 

88 . Idaho.—^Barker v. McOKellar, 296 
P. 196, 50 Idaho 226. 

89. Ga.—^Mankin v. Bryant, 56 S.E. 
2d 447, 206 Ga. 120—Milton v. Mil¬ 
ton, 23 S.B.2d 411, 196 Ga. 130— 
Milton V. Milton, 16 S.E.2d 573, 192 
Ga. 778. 
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§§ 129-130 
§ 129. -Averments as to Parties 

The complaint In a suit for specific performance must 
show the interest entitling the plaintiff to sue and the 
facts showing the propriety of making particular per¬ 
sons defendants. 

The complaint in a suit for specific performance 
must show the interest entitling plaintiff to sue^*® 
and the facts showing the propriety of making par¬ 
ticular persons defendants.^! So a petition for 
specific performance of a contract is bad where it 
discloses that defendant had not contracted with 
plaintiff and that plaintiff had given written as¬ 
surance that he would look solely to the party to the 
contract for performance and not to defendant.92 
Where specific performance is sought as between 


persons claiming under the original parties in 
privity of estate, or of representation, or of title, the 
allegations of the bill must fully disclose the extent 
of the legal rights and interests of those against 
whom the coercive power of equity is sought.^ ^ 

§ 130. - Occurrence of Conditions Prece¬ 

dent 

The complaint must allege the occurrence of con¬ 
ditions precedent to the defendant’s obligation to per¬ 
form or a waiver thereof. 

If the contract requires the occurrence of cer¬ 
tain conditions before defendant can be required to 
perform, the complaint or bill must allege the oc¬ 
currence of such conditions,^^ or a waiver there- 


AUegution of ‘'mexitoxious considera¬ 
tion.” held sufficient 
Ga.—^Mankin v. Bryant, 56 S.E.2d 447, 

206 Ga. 120. 

Gift to plaintiir must be alleged.— 
Jones V. Jones, 26 S.E.2d 602, 196 Ga. 
492. 

AUegation as to improvements 

(1) Bill for specific performance 
of a promise to convey land alleging 
that plaintiff made valuable improve¬ 
ments thereon does not reanire an 
allegation in minuteness of detail as 
to day of month and hour of day that 
alleged improvements and expendi¬ 
tures were made.—^Alankln v. Bryant, 
56 S.B.2d 447, 206 Ga. 120. 

(2) In suit between sisters for a 
decree of title to realty on basis of a 
parol gift to plaintiffs by parties* 
mother whose will devised realty to 
defendants, petition alleging that 
plaintiffs permitted defendants to 
look after the realty, hut failing to 
allege that any improvements were 
made on realty by plaintiffs, did not 
allege sufficient facts to authorize 
enforcement of agreement.—^Moore v. 
Segars, 14 S.E.2d 752, 192 Ga. 190. 

90. Ala.—^Burgln v. Sugg, 85 So. 

533, 204 Ala. 270. 

58 C.J. p 1152 note 70. 

Suhpuxchaser 

In action by subpurchaser for spe¬ 
cific performance of contract of sale 
between vendor and purchaser, com¬ 
plaint alleging that purchaser, prior 
to exercising option to buy, had con¬ 
tracted to sell a portion of the realty 
to subpurchaser was sufficient to 
state a cause of action against both 
vendor and purchaser.—Geo. V. Clark 
Co. V. New York, N. H. & H. R. Co., 
107 N.T.S.2d 721, 279 App.Div. 39. 

91. N.J.—^Le Grand Co. v. Hlchman, 

91 A. 723, 82 N.J.Eq. 481. 

‘68 C.J. p 1153 note 71. 

Assignee 

In suit by assignee of land pur¬ 
chase contract against vendor, aver¬ 
ments of complaint and accompany¬ 
ing affidavit, to effect that assignee | 


was bona fide owner of contract and 
that action was on '^contracts for 
money,** were not an assumption of 
obligations of contract so as to enti¬ 
tle vendor to specific performance 
against assignee, where remainder of 
complaint demonstrated that action 
was predicated on disaffirmance of 
contract—^Elneberg v. H. L. Green 
Co.. C.C.A.nL, 89 P.2d 100. 
Corporate defendant 
Allegations that plaintiff and in¬ 
dividual defendant agreed to pur¬ 
chase some ten lots owned by corpo¬ 
rate defendant, which individual de¬ 
fendant controlled, and that plaintlH 
delivered his one half of purchase 
price to individual defendant, who 
only partially performed contract by 
causing two lots to be conveyed to 
plaintiff without alleging any agree¬ 
ment of corporate defendant to sell 
any lots to plaintiff or by plaintiff 
to purchase from corporate defend¬ 
ant, were insufficient to sustain an 
action for specific performance.—^Bd- 
mun Realty Corp. v. Kearns, 28 So.2d 
834, 158 Fla. 558. 

Title company and loan assodatton 
In action for specific performance 
of contract for exchange of realty, 
complaint stated cause of action 
against a title company and a loan 
association where title company held 
proceeds of loan for benefit of per¬ 
son entitled thereto under contract 
and the loan association made the 
loan and held a trust deed on land 
Involved, since their interests must 
be determined to give proper relief 
and to avoid circuity of action.—^Mil¬ 
ler V. Dyer, 127 P.2d 901, 20 Cal.2d 
526, 141 A.L.R. 1428. 

92. Kan.—^Croft v. Conley, 73 P.2d 
1047, 146 Kan. 854. 

93. Md.—Clarke v. Brunk, 55 A.2d 
919, 189 Md. 363-—Worthington v. 
Lee, 61 Md. 530. 

Grantees of original owner 
In suit against original owners of 
realty and their grrantees for specific 
performance of agreement by orig¬ 
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inal owners giving plaintiffs an op¬ 
tion to purchase realty, plaintiffs 
should have averred that grantees, if 
not purchasers for value, were mere 
nominees, donees, or other volun¬ 
teers, an^ in absence of such allega¬ 
tions, inference from recital of con¬ 
veyances, especially trust deeds and 
mortgages, was that conveyances to 
grantees represented sales for value. 
^Claxke v. Brunk, 55 A.2d 919, 189 
Md. 358. 

94. Ga.—Wehunt v. Pritchett, 67 
S.E.2d 233, 208 Ga 441. 

N.T.—Rice v. Reilly, 113 N.Y.S.2d 
767, 280 App.Div. 826—^Leserra v. 
Town of Harrison, 113 N.Y.S.2d 
523, 280 App.Div. 814. 

58 C.J. p 1161 note 39. 

Approval of corporation. 

Where contract for sale of realty 
provided that conveyance by the 
seller was to be subject to the ap¬ 
proval of a named corporation, pur¬ 
chaser's bill for specific performance 
of the contract was not good on de¬ 
murrer without an allegation that 
such approval has been obtained.— 
Connor v. Rockwood, 69 N.E.2d 454, 
320 Mass. 360. 

Obtaining loan. 

In suit by alleged vendor against 
alleged purchaser for specific per¬ 
formance of alleged contract to pur¬ 
chase land and in connection there¬ 
with to foreclose an alleged equita¬ 
ble purchase money lien, pleadings, 
which made contract part thereof 
and showed that if purchaser was 
unable to secure loan, contract would 
be null and void and refund made, 
but contained no allegation that loan 
was secured or that waiver was 
made, showed that contract had ter¬ 
minated by its own provisions prior 
to institution of the suit.—Wyche v. 
Moss, Tex.Civ.App., 243 S.W.2d 237. 
Allegations hbld sufficient 
Utah.—Genola Town v. Santaquin 
City, 80 P.2d 980, 96 Utah 88, re¬ 
hearing denied 85 P.2d 790, 96 Utah 
104. 
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§ 131. -Plaintiff’s Compliance with Con¬ 

tract, or Readiness and Ability to 
Perform 

a. In general 

b. Specificity of allegation of perform¬ 

ance or tender 

c. Excuse for failure to allege perform¬ 

ance or tender 

d. Readiness, willingness, and ability to 

perform 


a. In General 

The plaintiff in a suit for specific performance must 
by his pleading show that he has performed, or offered 
or tendered performance, or show a sufficient excuse for 
nonperformance or failure to tender or offer perform¬ 
ance Of those terms and conditions of the contract on 
his part to be performed prior to, or concurrent with, 
the performance by the defendant of the terms and con¬ 
ditions of the contract to be performed by him. 

Plaintiff in a suit for specific performance must 
show that he is not in default.^® He must by his 
pleading show that he has performed,®*^ or offered 
or tendered performance,^® or show a sufficient ex- 


95. Conn.—Crawford Clothes v. 65 
Bank Street Realty Co., 80 A. 2d 
914, 129 Conn. 682. 

N.Y.—Rice V. Reilly, 118 N.T.S.2d 
767, 280 App.Div. 826. 

Slgningf "by mortgagee 
Where agreement required that 
plans for improvements be signed by 
landlord, tenant, and mortgagee be¬ 
fore lecise would become effective, al¬ 
legation in tenants* complaint for 
specific performance that mortgagee 
was ready and willing to approve the 
plans and specifications was insuffi¬ 
cient to allege a waiver of the condi¬ 
tion as to signing by the mortgagee. 
—Crawford Clothes v. 65 Bank Street 
Realty Co., 30 A.2d 914, 129 Conn. 682. 

96. Ill.—Short V. Kieffer, 31 N.E. 
427, 142 111. 258. 

Tex.—Corpus Juris cited in Witt v. 
McCrohan, Civ.App., 57 S,W.2d 
1127, 1129. 

97. XJ.S.—Goudeau v, Daigle, D.C. 
La., 37 F.Supp. 843, affirmed, C. 
C.A., 124 F.2d 656, certiorari denied 
62 S.Ct. 1290, 316 U.S. 695, 86 L.Ed, 
1765. 

Cal.—Corpus Juris cited in Reyburn 
V. Young, 54 P.2d 86, 87, 11 Cal. 
App.2d 478. 

Colo.—^Bowman v. Reyburn, 170 P.2d 
271, 115 Colo. 82. 

Fla.—Smalley v. Sovereign Finance 
Co., 135 So. 558, 102 Fla. 32. 

Ga.—Ewing v. Paulk, 69 S.R2d 268, 
208 Ga. 722—Cashin v. Markwalter, 
67 S.E.2d 226, 208 Ga. 44*4--Chris- 
topher V. Whitmire, 34 S.E.2d 100, 
199 Ga. 280—Roberts v. Mayer, 13 
S.E.2d 382, 191 Ga. 588. 

Ky.—Miller v. Hodges, 215 S.W.2d 99, 
308 Ky. 655. 

Mich.—^Le Baron Homes v. Pontiac 
Housing Fund, 29 iN'.W.2d 704, 319 
Mich. 310. 

Or.—Balia v. Ireland, 196 P.2d 445, 
183 Or. 663. 

58 C.J. p 1161 note 41. 

Allegations of performance held suf¬ 
ficient 

Cal.—^Fowler v. Hansen, 120 P.2d 161, 
48 Cal.App.2d 518. 

Colo.—^Dominion Oil Co. v. Lamb, 
149 P.2d 660, 112 Colo. 420. 


Fla.—Sheffield v. Barry, 14 So.2d 417, 
153 Fla. 144—Standard Lumber Co. 
V. Florida Industrial Co., 141 So. 
729, 106 Fla. 884, certiorari denied 
53 e.Ct 522, 289 U.S. 723, 77 L.Ed. 
1474. 

Ga.—Franklin v. McCormick, 178 S.R 
j 441, 180 Ga. 170—Morris v. Dun- 
1 away, 169 S.E. 129, 176 Ga. 881. 
[La.—^Bandel v. Sabine Lumber Co., 

I 193 So. 359, 194 La. 31. 

Md.—Wilkins v. Anderson, 191 A. 433, 
172 Md. 700. 

Wis.—Waldheim v. Bienenstok, 20 
N.W.2d 633. 248 Wis. 37. 

58 C.J. p 1161 note 41 [a]. 

Allegations of partial performance 
held insufficient 

Ala.—Glasscock v. Kelley, 192 So. 
586, 238 Ala. 593. 

Cal.—Pitt V. Mallalieu, 192 P.2d 24, 
85 Cal.App-2d 77. 

98. U.S.—Goudeau v. Daigle, D.C. 
Pa., 37 F.Supp. 843, affirmed, C.C.A., 
124 F.2d 656, certiorari denied 62 
S.Ct 1290, 316 U.S. 695, 86 L.Ed. 
1765. 

Ala.—Watts v. Gover, 14 So.2d 149, 
244 Ala. 430. 

Cal.—Corpus Juris cited in Reyburn 
V. Young, 54 P.2d 86, 87, 11 Cal.App. 
2d 478. 

Fla.—Smalley v. Sovereign Finance 
Co., 135 So. 558, 102 Fla. 32. 

Ga.—Washington Mfg. Co. v. Wicker- 
sham, 40 S.E.2d 206, 201 Ga. 635— 
Mebane v. Carter, 18 S.E.2d 832, 193 
Ga. 467—Roberts v. Mayer, 13 S.E. 
2d 382, 191 Ga. 688—^Frazier v. 
Beasley, 184 S.E. 712, 182 Ga. 121. 
Miss.—Paine v. Mikell, 192 So. 15, 187 
Miss. 125. 

Va.—^Moyer v. Ellis, 188 S.E. 161, 167 
Va. 213. 

58 C.J. p 1161 note 42. 

Option contract 

In action to compel specific per¬ 
formance of option contract, optionee 
must allege tender of performance 
within time specified or waiver or re¬ 
fusal thereof, where certain condi¬ 
tions are to be fulfilled before a day 
certain in order to prevent termina¬ 
tion of contract.—-Vogt v. Ganlisle 
Holding Co., 15 N.W.2d 91, 217 Minn. 
601. 


Allegations held sufficient 

(1) In general. 

Ala.—^Boozer v. Blake, 17 So.2d 152, 
245 Ala. 389—General Securities 
Corporation v. Welton, 135 So. 329, 
223 Ala. 299. 

Fla.—Stofter v. Adams, 64 So. 2d 801. 
Ga.—Shepard v. Gettys, 67 S.E.2d 
272, 206 Ga. 392—^Redmond v. Sin¬ 
clair Refining Co., 51 S.E.2d 409, 
204 Ga. 699—^Irvin v. Locke, 38 
S.E.2d 289, 200 Ga. 676—Franklin 
v. McCormick, 178 S.E. 441, 180 Ga. 
170. 

Miss.—Old Ladies Home Ass'n v. 
Hall, 52 So.2d 650, 212 Miss. 67, 
modified on other grounds, sugges¬ 
tion of error overruled 54 So. 2d 170, 
212 Miss. 67. 

58 C.J. p 1161 note 42 [a]. 

(2) A bill for specific performance 
of contract to sell realty, whicli indi¬ 
cated that a cajsh tender of full 
amount of balance was made by pur¬ 
chaser by his attorney along with a 
deed in proper form was not demur¬ 
rable on ground that place of per¬ 
formance was not designated, since 
the law will assume that tender may 
be made in various ways depending 
on circumstances.—-Tull v. Smith, 50 
A.2d 908, 29 Del.Ch. 347. 

AUegatioxis held insufficient 

(1) In general.—^Marsh v. Baird, 48 
S.B.2d 529, 203 Ga. 819—^olly v. 
Jones, 40 S.E.2d 558, 201 Ga 532— 
Washington Mfg. Co. v. Wickersham, 
40 S.E.2d 206, 201 Ga 635—58 C.J. 
p 1161 note 42 [b]. 

(2) A bill for specific performance 
of contract for sale of realty, under 
which contract interest was payable 
on deferred sum on certain date and 
each year thereafter until paid, 
would be subject to demurrer for not 
offering to make such payments, 
where first maturing date had passed. 
—Cay V. Ferrell, 195 So. 224, 239 Ala 
297. 

(3) Petition for specific perform¬ 
ance of contract for sale of land 
wherein purchasers offered to pay 
into court only a specific sum was 
subject to general demurrer where 
such tender 'was insufficient to dis¬ 
charge their liability under contract. 
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cuse for nonperformance or failure to tender or 
offer performance^® of those terms and conditions 
of the contract on his part to be performed prior to, 
or concurrent with, the performance by defendant 
of the terms and conditions of the contract to be 
performed by him, or, in a proper case, such acts 
of part performance that a refusal of full execution 
would place him in a situation which does not lie 
in compensation.^ He must also aver his readiness, 
ability, and willingness to perform those terms and 
conditions of the contract to be performed on his 
part which he has not as yet performed or offered to 
perform, as discussed infra subdivision d of this 
section- If the petition shows that plaintiff has not 
complied with conditions precedent imposed on him 
by the contract it is insufficient;® but plaintiff need 
not plead performance of terms and requirements 
of the contract which are not conditions precedent 
to performance by defendant® 

b. SpecifLcily of Allegatiou of Perfomance or 
Tender 

In some, but not all, Jurisdictions, a general allega¬ 
tion of performance by the plaintiff of conditions, or of 
tender or offer of performance Is sufficient. 

Under the statutes and decisions in some jurisdic¬ 
tions, a general averment of performance by plain¬ 
tiff of conditions, or of all things necessary to en¬ 
title him to relief is sufficient,^ although a general 
allegation of due performance of all conditions is 
insufficient if plaintiff attempts also to plead the 
facts constituting performance and fails to plead the 
facts concerning all the conditions of the agree¬ 


ment.® In other jurisdictions, however, a general 
averment of performance is insufficient, it being 
necessary to allege specifically the performance of 
the various conditions and terms of the contract 
to be performed by plaintiff.® If the complaint 
states facts showing the performance of the con¬ 
dition, a general averment of performance by plain¬ 
tiff is unnecessary.^ Performance should be shown 
by specific and positive averment,® and it is in¬ 
sufficient to allege performance on information 
and belief.® 

Offer or tender before suit. In some jurisdictions 
a general allegation of tender or offer of perform¬ 
ance is sufficient,^® but such an allegation is not 
sufficient in the face of specific allegations showing 
failure of due performance.^^ In other jurisdic¬ 
tions a general allegation of offer or tender is in¬ 
sufficient,!® and it is necessary that the facts con¬ 
stituting the offer or tender be given.!® A petition 
alleging tender by plaintiff of the amount due under 
the contract and repudiation by defendant of the 
contract is not required to allege a continuing ten¬ 
der.!^ 

c. Excuse for Failure to Allege Performance 
or Tender 

Performance or tender of performance need not be 
alleged If the petition shows facts sufficient to excuse 
the failure to do so. 

Performance or tender of performance need not 
be alleged if the petition shows facts sufficient to 
excuse the failure to do so.!® Thus performance or 
tender of performance need not be alleged if the 


In that expense of survey and reve¬ 
nue stamps had been deducted from 
purchase price and tender did not 
include offer to pay interest from 
date of entry into possession under 
contract.—^Lively v. Munday, 40 S.B. 
2d 62, 201 Ga 409, 173 A.LuR. 1295. 

99. Cal.—‘Pitt V. Mallalieu, 192 P.2d 
24, 85 Cal.App.2d 77—Corpus Juris 
cited in Beyburn v. Touns, 54 P.2d 
86, 87, 11 Cal.App.2d 478. 

Or.—Balia v. Ireland, 196 P.2d 445, 
183 Or. 663. 

58 C.J. p 1162 note 43. 

AUegatloBs held insufficient 
Minn.—^Vogrt v. Ganlisle Holding Co., 
15 N.W.2d 91, 217 Minn. 601. 

1. Va—^Harman v. Moss, 86 S.R 
111, 117 Va 676. 

2. Ky.—Campbell v. Stiles, 190 S.W. 
2d 347, 300 By. 745. 

58 C.J. p 1162 note 52. 

3. N.M.—Fuller v. Crocker, 105 P.2d 
472, 44 N.M. 499. 

58 C.J. p 1162 note 47* 


4. Wash.—^Adams v. Canutt, 119 P. 
865, 66 Wash. 422. 

58 C.J. p 1162 note 48. 

5. N.T.—^Boltlzar v. Breitbart, 64 
N.T.S.2d 268, 187 Misc. 685. 

6. Cal.—^Estes v. Hardesty, 152 P.2d 
772, 66 Cal.App.2d 747. 

58 aj. p 1162 note 49. 

7. Ind.—Elsbury v. Shull, 70 N.E. 
287, 32 Ind.App. 556. 

N.T,—^Murphy v. Mahoney, 63 N.T.S. 
2d 912, 187 Misc. 316, affirmed 66 
N.Y.S.2d 664, 271 App.Div. 859. 

8. N.J.—'Hew York, etc., K. Co. v. 
Lawton, 35 K.J.Eq. 386. 

9. N.J.—Hew York, etc., R. Co. v. 
Lawton, supra 

10. Minn.—St Paul Div. Ho. 1 S. T. 
V, Brown, 9 Minn. 157. 

58 C.J. p 1162 note 53. 

Form of tender 

(1) A bill which does not set out 
the form of the tender in detail, but 
merely alleges that plaintiff offered 
to pay the money when he demanded 
the conveyance is sufficient especial¬ 
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ly where other allegations show that 
defendant did not intend to convey. 
—^Bride v. Beeves, 36 App.D.C. 476. 

(2) It has been held, however, that 
petition alleging that purchaser 
called on vendor to execute a war¬ 
ranty deed and that purchaser ''made 
the offer to pay" vendor the full sum 
as agreed by option of purchase was 
demurrable for failure to show un¬ 
conditional tender of purchase mon¬ 
ey.—^McKown V. Heery, 88 S.E.2d 
425, 200 Ga. 819. 

11. N.Y.—Weintraub v. P. M. B. 
Realty Co., 187 H.Y.S. 904, 196 
App.Div. 525. 

58 C.J. p 1163 note 54. 

12. Ala—^Hart v. McClellan, 41 Ala 
251. 

58 C.J. p 1163 note 55. 

13. Ala—Hart v. McClellan, supra— 
McEleroy v. Tulane, 34 Ala 78. 

14. Ga—BlaOk v. Milner Hotels, 22 
S.E.2d 780. 194 Ga 828. 

15. Okl.—Dillard v. Ceaser, 248 P.2d 
356. 

58 C.J. p 1163 note 57. 
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complaint or bill shows that defendant has waived 
it^® or has failed to perform that part of his con¬ 
tract which was to be performed prior to plaintiffs 
performance,or if it is apparent from the plead¬ 
ing that a tender of performance would have been 
xiseless,i8 as where it is alleged that defendant re- 
•pudiated the contract and refused to perform it^^ 
or where defendant attempted to rescind it.20 Un- 
•der such circumstances, it is sufficient for plaintiff 
to aver his ability and willingness to comply with 
"the contract^^ and offer so to do,^^ especially where 
lie offers by the bill to bring into court the unpaid 
^portion of the purchase price.23 

d. Beadiness, Willingxiess, and Ability to Fer- 
foim 

(1) In general 

(2) Title of plaintiff vendor 

(3) Form of averment 

(1) In General 

As a general rule the plaintiff must by his pleading 
•offer to perform the unperformed part of his contract, 
-and he must show that he is ready, willing, and able 
to comply with his part of the contract. 

As a general rule plaintiff must by his pleading 


offer to perform the unperformed part of his con- 
tract.24 He must show that he is ready, willing, 
and able to comply with his part of the contractus 
However, it has been held that since the court may 
render a decree conditional on plaintiff's perform¬ 
ance the failure of plaintiff to offer in his bill to 
comply with his part of the contract is not neces¬ 
sarily fatal,26 and a formal allegation by plaintiff 
of readiness and willingness to perform his unper¬ 
formed part of the contract has been held unneces¬ 
sary on the ground that it is implied by bringing 
the suit.37 

In some jurisdictions, if plaintiff’s nonperform¬ 
ance consists of the failure to pay a part of the 
purchase price due on realty of which he seeks 
a conveyance, he must offer to pay it and bring 
it into court.38 In other jurisdictions, however, if 
plaintiff alleges a tender at the proper time, and 
that he is ready and willing to perform, it is not 
necessary for him to show a tender into court 
of the amount due.^® So if tender of a sum of 
money on or before a certain time was essential it 
is not necessary to allege that the money was kept 
intact or paid into court, but an averment of 
ability, readiness, and willingness to pay when de¬ 
creed is sufficient.30 If a purchaser suing for 


16. Ga.—^Finney v. BlaJock, 58 S.B. 
2d 429. 206 Oa. 655. 

Ind.—South Side State Bank v. Sny¬ 
der, 176 N.E. 52. 92 Ind.App. 433. 
Okl.—^Palovik v. Absher, 181 P.2d 989, 
198 Okl. 671. 

68 C.J. p 1163 note 58. 

A.lIegrations of walvar held snfflcieiLt 
•Okl.—Palovik v. Absher, 181 P.2d 
989, 198 Okl. 671. 

68 C.J. p 1163 note 68 Cal. 

Purchaser in possession 

In suit for specific performance of 
•contract to convey land, petition, 
trom which it appeared that purchas- 
■er was put into possession of prem¬ 
ises when contract was executed and 
had never surrendered possession 
hack to the vendor, was not demur¬ 
rable on ground that purchaser had 
forfeited rights under the contract 
because of failure to comply prompt¬ 
ly with terms of the contract relat¬ 
ing to time fixed for first payment.— 
Irvin V. Locke, 38 S.E.2d 289, 200 6a. 
676. 

17. HI.—^Meckel v. Johnson, 83 N.R 
209, 231 111. 540. 

68 C.J. P 1163 note 59. 

T.8. N.C.—^Lennon v. Habit, 4 S.E.2d 
339, 216 N.C. 141. 

58 C.J. p 1163 note 60. 

3L9. N.T.—^Duke v. Wasserman, 79 
N.T.S.2d 582, 191 Misc. 849—Bra- 
karsh v. Brown, 294 N.Y.S. 848, 162 
Misc. 412. 


N.C.—^Lennon v. Habit, 4 S.E.2d 339, 
216 N.C. 141. 

58 C.J. p 1163 note 61. 

Bef ect in. tender 

Purchasers* petition for specific 
performance of contract for sale of 
land was not subject to general de¬ 
murrer because of any defect in ten¬ 
der allegedly made before suit was 
filed, where petition also alleged 
that on date of such tender vendor 
informed purchasers that he would 
not carry out contract or accept 
tender.—^Lively v. Munday, 40 S.E.2d 
62, 201 Ga. 409, 173 A.L.R. 1295. 
Allegations as to repudiation held 
sulfioient 

Del.—^Morgan v. Wells, Ch., 80 A. 2d 
604. 

20. Vt.—^Boston, etc., R. Co. v. Union 
Mut. P. Ins. Co., 101 A. 1012, 92 Vt. 
137. 

21. N.T.—Brakarsh v. Brown, 29'4 
N.Y.S. 848. 162 Misc. 412. 

58 C.J. p 1163 note 63. 

22. Mich.—Mier v. Hadden, 111 N. 
W. 1040, 148 Mich. 488, 118 Am.S.R. 
686, 12 Ann.Cas. 88. 

58 C.J. p 1163 note 64. 

23. Ill.—^Meckel v. Johnson, 83 N.E. 
209, 231 111. 540. 

24. Ala—Cay v. Ferrell, 195 So. 224, 
239 Ala 297. 

58 C.J. p 1163 note 67. 

Where tender before suit excused 
Purchasers seeking specific per¬ 
formance of contract for sale of land 
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were bound to offer in pleadings to 
pay amount due or which might be 
found due by decree of court, even 
though tender before suit was ex¬ 
cused by vendor’s declaration that he 
would not accept such tender.—^Live¬ 
ly V. Munday, 40 S.E.2d 62, 201 Ga 
409, 173 A.L.R. 1295. 

Offer of performance held suSLcient 
Miss.—Old Ladies Home Ass’n v. 
Hall, 52 So.2d 650, 212 Miss. 67, 
modified on other grounds, sugges¬ 
tion of error overruled 54 So. 2d 170, 

212 Miss. 67. 

58 C.J. p 1163 note 67 [a]. 

25. La—West Orleans Beach Corpo¬ 
ration V. Martinez, 156 So. 165, 180 
La 31. 

5 C.J. p 230 note 15—^58 C.J. p 1164 
note 68. 

Allegations hdd suBLcient 

Ala—^Melton v. Stuart, 105 So. 659, 

213 Ala 574. 

Pa—^Long V. Rowe, 70 Dist. & Co. 630. 

26. U.S.—^Lee v. Electric Typograph¬ 
ic Co., C.C.N.T., 68 P. 519. 

27. S.C.—^Hatcher v. Hatcher, 16 S. 
C.Bq. 311. 

28. N.C.—Oliver v. Dix, 21 N.C. 605. 
58 C.J. p 1164 note 72. 

29. Utah.—^Le Vine v. Whitehouse, 
109 P. 2. 37 Utah 260, Ann.Cas. 
1912C 407, 

58 C.J. p 1164 note 73. 

30. Ala—Pearce v. Third Ave. Impr. 
Co.. 128 So. 396, 221 Ala 209. 
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specific performance pleads tender of consideration 
and that he is ready, able, and willing to perform, 
a defective plea of proffer of consideration into 
court does not render the petition insufficient.^^ 

Prior to, or at commencement of, suit In some 
jurisdictions it has been stated that plaintiff must 
allege that he has at all times been ready, able, and 
willing to perform his part of the contract in 
other jurisdictions he must allege that at the time 
of the commencement of the suit he was ready, 
able, and willing to perform his part of the con¬ 
tract ;33 and in still other jurisdictions that if con¬ 
ditions of the contract were to be performed by 
both parties plaintiff must allege that he was 
ready, able, and willing to perform his part thereof 
on or before the date agreed on for performance, 
if time is made of the essence, or within a rea¬ 
sonable time if it is not, and that he so notified the 
other party.34 

In lieu of prior tender. In some jurisdictions it 
has been held that where it is necessary to plead 
a tender of performance a general allegation of 
readiness and willingness to perform is not suffi¬ 
cient's In others it has been held that if the bill 
avers plaintiff’s readiness and ability to comply with 
the contract it is unnecessary to allege a technical 


tender.^® Also, if the conditions of the contract 
are concurrent, plaintiff need not allege an actual 
tender,®^ but it is sufficient to allege that he was 
ready, able, and willing to perform, that he so 
notified defendant, and that the obligations of the 
parties to the agreement were concurrent.®® 

(2) Title of Plaintiff Vendor 

A vendor plaintiff must by his pleading show that 
his title Is sufficient to comply with the terms of his 
contract. 

A vendor plaintiff must by his pleading show that 
his title is sufficient to comply with the terms of his 
contract.®® It is not indispensable that a vendor 
plaintiff should in apt terms specify the character of 
title he proposes to convey,^® but it is sufficient for 
him to tender a performance of the contract in 
accordance with its terms^^ and if any defects in 
the title offered exist it is incumbent on defendant 
to point them out.^® The failure of plaintiff to 
allege ownership of the land at the time of bringing 
suit is not fatal where the complaint alleges plain¬ 
tiffs ownership on the date of contract and avers 
that plaintiff is ready, able and willing to perform 
his part of the contract.^® However, a specific al¬ 
legation that plaintiff has a good title is not suffi¬ 
cient where the bill as a whole shows his title to 


31. Okl.—Skidmore v. Leavitt, 175 P. 
503, 73 Okl. 196. 

32. Iowa.—^Braig v. Frye, 199 N.W. 
977. 199 Iowa 184. 

58 C.J. p 1164 note 76. 

33. Ill.—Garbelman v. Hoffman, 159 
N.B. 220, 328 Ill. 193. 

58 C.J. p 1164 note 77. 

34. Fla.—Orlando Healty Board 
Bldgr. Corp. V. Hilpert, 113 So. 100, 
93 Fla. 954. 

58 O.J. p 1164 note 78. 

35. Ga.—Williams v. Shuman. 80 
S.E. 625. 141 Ga. 114. 

Ind.—Atkins v. Kattman, 97 N.B. 174, 
50 Ind.App. 233. 

36. Ala.—General Securities Corpo¬ 
ration V. Welton. 135 So. 329, 223 
Ala. 299. 

Pa.—^Driebe v. Fort Penn Realty Co., 
200 A. 62, 331 Pa. 314, 117 AL.R. 
1091. 

58 C.J. p 1165 note 80. 

Optiiou 

In suit for specific performance of 
agreement giving option to purchase, 
complaint alleging that plaintiff had 
always been and was ready and will¬ 
ing to pay all sums due and owing 
as full purchase price of property 
1 iide a tender sufficient in form, 

I lanner and amount.—^Brewster Co- 
o » V. Urev/jster Orchards 

. 1 .. ITiO r.l*d S17, 21 Wash.2d 288. 


Time not of essence 
Generally, where time is not made 
of the essence of realty purchase con¬ 
tract, and tender of purchase price at 
stipulated time is not made necessary 
to prevent a forfeiture, tender of pur¬ 
chase price is not a condition preced¬ 
ent to be alleged in bill for specific 
performance, but bill alleging pres¬ 
ent ability and willingness to pay 
and offering to submit to jurisdiction 
of court suffices, especially where 
vendor has sold land to another.— 
Mitchell V. Walker, 179 So. 633, 235 
Ala. 458. 

Fall payment not repaired 
A bill for specific performance of 
contract for sale of realty was not 
demurrable for failure to show pres¬ 
ent right to performance because not 
showing that purchaser had fully 
paid purchase money, where bill al¬ 
leged that purchaser had stood ready 
and willing to carry out terms of 
contract but that vendor had 
breached contract and refused to 
execute deed, and, although it was 
! not alleged that offer to pay purchase 
money on specific performance was 
made, no ground of demurrer took 
that point.—Cay v. Ferrell, 195 So. 
224, 239 Ala. 297. 

37. Fla.—^Martin v, Albee, 113 So. 
415, 93 Fla. 941. 

38. Ala.—^Martin v. Albee, supra. 
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39. m.—^BaJcer v. Baker, 120 N.B. 

525, 284 Ill. 537. 

58 C.jr. p 1165 note 83. 

Sufficient title held shown 
Wis.—^Big Bay Realty Co. v. Rosen¬ 
berg, 248 N.W. 782, 212 Wis. 33. 

58 C.J. p 1165 note 83 [a]. 

Restrictive covenant 
In action by vendor for specific 
performance of contract to purchase 
land, which contract made no men¬ 
tion of restrictive covenant which al¬ 
legedly was no longer effective, com¬ 
plaint, containing no allegation that 
covenant was Intended to be purely 
personal to grantor who imposed It. 
or that grantor or his heirs retained, 
no neighboring lands when contract 
was made, was dismissible, since 
complaint did not preclude possibil¬ 
ity that covenant was imposed for 
benefit of grantor's remaining lands. 

I —^La Montagne v. Noramy Realty 
Corp., 52 N.T.S.2d 309, 268 App.Div. 
1056. 

40. Ry.—^Posey v. Kimsey, 142 S.W. 

703, 146 Ky. 205. 

« 

41. S.D.—Sturtz V. Ommen, 143 N.W.. 
288. 32 S.D. 396. 

58 C.J. p 1165 note 85. 

42. Ky.—^Posey v. Kimsey, 142 S.W. 
703, 146 Ky. 206. 

43. Or.—Tortora v. Wyatt, 266 P 
251, 125 Or. 240. 
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be doubtful,** and if the bill alleges facts, some of 
•which show plaintiffs title to be sufficient and other 
facts stated show it to be insufficient, the petition 
will be held insufficient.*® If plaintiff relies on a 
•waiver by defendant of defects in the title he must 
allege such a waiver.*® 

(3) Form of Averment 

As a general rule, no particular form of expression 
need be observed In alleging the plaintiff's ability and 
willingness to perform, and the allegation may be made 
In very general terms. 

Although it has been held necessary that plain¬ 
tiff should particularize his offer to comply,as a 
general rule no particular form of expression need 
be observed in making the allegation as to ability 
and willingness to perform.^s It may be made in 
very general terms^s and is sufficient whenever 
ability and willingness to perform are clearly 
manifested.50 However, a mere statement that 
plaintiff was at all times ready, able, and willing to 
carry out the contract on his part is not sufficient 
when the admitted facts on the face of the bill 
refute the assertion.5i 

§ 132. -Defendant's Default and Ability 

to Perform 

a. Default of defendant 

b. Defendant’s ability to perform 


a. Default of Defendant 

The defendant's failure or refusal to perform must 
clearly appear from the bill or complaint, so that the 
plaintiff must show a demand on the defendant or some 
sufficient excuse for failure to make a demand. 

Defendant’s failure or refusal to perform must 
clearly appear from the bill or complaint.^^ Thus, 
plaintiff must show a demand on defendant or some 
sufficient excuse for failure to make a demand.53 
If the facts alleged show that a demand on defend¬ 
ant to perform his part of the contract would be 
futile, it is unnecessary to allege that such a demand 
was made.5^ It is not necessary for plaintiff to 
negative the acceptance of consideration other than, 
and in lieu of, that contracted for.55 

Defendant's bad faith, A complaint which al¬ 
leges that defendant’s failure and refusal to comply 
with the contract are without just or lawful rea¬ 
son or excuse sufficiently alleges that defendant’s 
breach was in bad faith,®® 

b. Defendant’s Ability to Perform 

Generally, the bill or complaint need not allege the 
defendant's ability to perform, as his inability is a mat¬ 
ter of defense; but the complaint Is Insufficient where 
it appears on the face thereof that performance by the 
defendant is impossible. 

As a general rule the bill or complaint need not 
allege defendant’s ability to perform, as his in¬ 
ability is a matter of defense it is sufficient if 


44. Ala.—Cudd v. Wood, 89 So. 52, 
205 Ala. 682. 

45. Ill.—Goodklnd v. Bartlett, 38 N. 
B. 1045, 153 Ill. 419. 

58 C.J. p 1165 note 89. 

46. Ill.—Page v. Greeley, 75 Ill. 400. 
Tex.—Ailing v. Vander Stucken, Civ. 

App., 194 S.W. 443. 

47. U.S.—^Horton v. McKee, C.C.Ga., 
68 F. 404. 

48. Ala.—Jenkins v. Harrison, 66 
Ala. 345. 

58 C.J. p 1165 note 92. 

49. Iowa.—First Trust Joint Stock 
Land Bank v. Resh, 285 N.W. 192, 
226 Iowa 780. 

68 C.J. p 1165 note 93. 

30. Ill.—^Hamilton County v, Sloan, 
55 N.B.2d 68. 387 Ill. 24. 

58 C.J. p 1165 note 94. 

Allegations held sttfiBLoient 
Iowa.—^First Trust Joint Stock Land 
Bank v. Resh, 285 N.W. 192, 226 
Iowa 780. 

58 C.J. p 1165 note 94 [a]. 

51. Va.—Clinchfleld Coal Co. v. 
Clintwood Coal, etc., Co., 62 S.E. 
329, 108 Va. 433. 
acauner of payment 

Allegation in bill for specific per- 
.formance that complainant is now 
^eady and wiUlng to comply with 


I the terms of sale is insufficient where 
further allegations show that such 
readiness consists in ability to pay 
in a manner other than that stipu¬ 
lated in contract,—Moyer v. Ellis, 188 
S.E. 151. 167 Va. 213. 

52. La.—^E, Sondheimer Co. v. Rich¬ 
land Lumber Co., 46 So. 806, 121 
La. 786. 

58 C.J. p 1166 note 96. 

Nonpayment of mortgage debt 
In a bill for specific performance 
of the assumption agreement by the 
grantee, the mortgagor must allege 
that the mortgage debt, or some part 
of it, remains unpaid.—Stanton v. 
Kenrick, 35 N.E. 19, 135 Ind. 382. 
Averment of default held stifficlent 
Mass.—Sanford v. Boston Edison Co., 
56 N.E.2d 1, 316 Mass. 631, 156 A.L. 
R. 644. 

58 C.J. p 1166 note 96 [a]. 

53. Ky.—Heydrick v. Dickey, 157 S. 
W. 915, 154 Ky. 476, rehearing de¬ 
nied 159 S.W. 666, 155 Ky. 222. 

58 C.J. p 1166 note 97. 

Time and place of demand 

(1) Bill seeking specific perform¬ 
ance of promise to convey land set¬ 
ting forth month, day, and year in 
which plaintiff demanded that de¬ 
fendants prepare and execute deeds 
was not demurrable on ground that 
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time and place of such demands were 
not specified; but bill allegring that 
plaintiff made several demands of 
defendant to convey over phone and 
in person during three years but 
that exact dates were unknown to 
plaintiff was demurrable on ground 
that allegations were too indefinite 
to inform defendants as to time al¬ 
leged demands were made.—^Msmkin 
V. Bryant, 56 S.B.2d 447, 206 Ga. 120. 

(2) In an action commenced eight 
years after execution of a contract 
a petition alleging that plaintiff de¬ 
manded that defendants furnish him 
with an abstract and deed alleges a 
demand Just prior to bringing the 
suit, which is not within a reason¬ 
able time.—^Heydrick v. Dickey, 157 
S.W. 915, 154 Ky. 475, rehearing de¬ 
nied 159 S.W. 666, 155 Ky. 222. 

54. Cal.—Rischard v. Miller, 188 P. 
50, 182 Cal. 351. 

N.T.—^McGratty v. Krantz Mfg. Co., 
170 N.T.S. 568^ 183 App.Div. 207. 

55. Ill.—Black V. Hoopeston Gas, 
etc., Co., 95 N.E. 51, 250 Ill. 68. 

58 C.J. p 1166 note 99. 

56. Cal.—Hansen v. Hevener, 231 P. 
361, 69 Cal.App. 337. 

57. Ala.—^Rice v. Sinclair Refining 
Co., 56 So.2d 647, 256 Ala. 565*—Cor* 
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it does not appear therefrom that performance is 
impossible.58 Under this view, it is not necessary 
to allege that defendant is the owner of the premis¬ 
es he contracted to convey.®^ According to some 
decisions, however, it is necessary to allege de¬ 
fendant's ability to perform,®® and it is necessary, 
if the action is to enforce a contract to transfer 
property to plaintiff, for the complaint to allege 
title in the defendant.®^ 

The complaint is insufficient where it appears on 
the face thereof that defendant has no ability to 
perform, or, as otherwise expressed, that perform¬ 
ance is impossible.®^ Accordingly, if the bill or 
complaint shows that the vendor has no title or that 
he does not have a title sufficient to enable him to 
perform, the suit will be dismissed.®® However, 
a complaint alleging only a part ownership by de¬ 
fendant and seeking performance to the extent of 
defendant's ability is sufficient.®^ The fact that 
the bill shows that full performance depends on 
the consent of a third person does not render it 
insufficient®® The failure of defendant’s wife to 
execute with him a contract for the conveyance 
of land will not prevent specific performance where 
plaintiff alleges that he did not know defendant 


was married and offers to accept a deed from de¬ 
fendant alone.®® Plaintiff in an action to enforce- 
his contract to purchase realty may traverse the- 
bona fides of a deed by his vendor to a third per- 
son.®7 

Character of defendanfs title. It is unnecessary 
to show what title defendant vendor has if plaintiff' 
is entitled to a conveyance of whatever interest de¬ 
fendant may have;®® nor is it necessary for- 
plaintiff to negative the existence of encumbrances- 
on the property.®® However, if plaintiff, who was- 
to receive a title such as any title company would 
insure, alleges, as an excuse for his failure tO' 
tender the purchase price at the time specified in- 
the contract, that the title company to which he 
applied for insurance required a survey, which* 
was obtained promptly, after which he tendered the- 
balance of the purchase price, he must also allege 
that the title tendered by defendant was not such- 
as the contract called for.^® If persons have been, 
joined with the vendor as defendants because they 
claim an interest in the property it is sufficient to- 
allege that they have, or claim, an interest in the 
properly, without stating what the interest is.^^ 


PTU jnuds cited in. McKenzie v. Sut¬ 
ton. 34 So.2d 825. 829. 250 Ala. 447. 
Mont.—Bachou v. McQuitty. 229 P. 
965. 

Okl.—Corpus Juris quoted In Allen 
V. Allen. 201 P.2d 786, 790. 201 Okl. 
1, 12 A.L.R.2d 977. 

58 aj. p 1167 note 2. 

58. Ala.—Corpus Juris dted in Mc¬ 
Kenzie V. Sutton. 34 So.2d 825, 829. 
250 Ala. 447. 

Ga.—Franklin v. McCormick, 178 S. 

F. 441. 180 Ga. 170. 

Okl.—Corpus Juris quoted in Allen 
V. Allen. 201 P.2d 786, 790, 201 Okl. 
1. 12 A.L.R.2d 977. 

58 C.J. p 1167 note 3. 

59. Mass.—Harrisran v. Dodgre. 86 N. 
E. 780. 200 Mass. 357. 

Tex.—^Tyrrell-Combest Realty Co. v. 
Mullen, Civ.App., 268 S.W. 1011. 

60. La.—^Lyons v. American Cijar 
Co., 46 So. 662, 121 La. 593. 

58 C.X p 1167 note 4. 

Allegations lield sufficient 
Iowa.—^Kelley v. Creston Buick Sales 
Co., 34 N.W.Sd 598, 239 Iowa 1236. 

61. Mo.—^Feigrnenspan v. Pence, 168 
S.W.2d 1074. 350 Mo. 821. 

58 C.J. p 1167 note 5. 

Ownersliip by decedent 

In action for specific performance 
by person to whom a decedent had 
contracted to convey land, the peti¬ 
tion should disclose that decedent 
was the owner of the land at the time 


of his death.—Driver v. Hudspeth. 16 
Ala. 348. 

62. Ala.—Crowson ▼. Americanized 
Finance Corporation, 140 So. 363, 
224 Ala. 312. 

Ga.—^Elast Side Lumber &■ Coal Co. 
V. Barfield. 24 S.E.2d 681, 195 Ga. 
505. 

Pending litigation 
A petition in equity for specific 
performance of contract of defendant 
school district to sell district’s real¬ 
ty, alleging defendant’s refusal to 
complete sale because of pending 
litigation preventing school board 
from doing so, was demurrable for 
failure to allege facts negativing de¬ 
fense alleged in petition at time 
plaintiff sought equitable relief.— 
Hand v. School List, of City of Sid- 
I ney, 2 N.W.2d 313, 140 Neb. 874. 

63. D.C.—Cattell v. Jefferson, 51 P. 
2d 317, 60 APP.D.C. 261. 

58 C.J. p 1167 note 6. 

Sheriff’s sale 

Bill alleging that judgment debtor 
entered into contract for sale of 
realty with complainant after sher¬ 
iff under writ of fieri facias had 
levied on and seized realty, but before 
sale, but containing no allegations 
that price received at sheriff’s sale 
was inadequate or that sale was im¬ 
proper, showed that all right, title, 
and interest in law and equity had 
passed to purchaser at sheriff’s sale, 
and, hence, stated no ground on which 
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complainant was entitled to specific- 
performance of his contract.—Dar- 
raugh V. Prelssman. 67 A2d 262, 193: 
Md. 448. 

64. Ind.—^Ryan v. Evans, 145 N.E. 6». 
195 Ind. 570. 

58 C.J. p 1167 note 7. 

Offer to accept interest 
Where plaintiff sought specific per¬ 
formance of contract made by one* 
not having the legal title, and trus¬ 
tee having legal title was made €l 
party and plaintiff did not seek to 
have interest of trustee declared in¬ 
ferior to his own, there was a suffi¬ 
cient offer to accept in specific per¬ 
formance sucdi interest as person' 
making contract had subject to in¬ 
terest of trustee.—O'Shea v. Smith, 
14 N.W.2d 174,144 Neb. 628. 

65. N.Y.—Jacobson v. Rechnitz, 93: 
N.T.S. 173, 46 Misc. 135. 

58 C.J. p 1167 note 8. 

66. Fla.—^Pox V. Korshinsky, 121 So.- 
560, 97 Fla. 503. 

67. N.J.—Harvey v. Randall, 133 A. 
208. 99 N.J.Eq. 859. 

68. Cal.—King v. Gildersleeve, 21 P.. 
961, 79 Cal. 504. 

58 C.J. p 1168 note IL 

69. Mass.—Grant v. Pizzano, 163 N. 
E. 162, 264 Mass. 475. 

70. Pa.—^McGlynn v, London, 26 Pa. 
Dist 561. 

71. Minn.—Seager v. Burns, 4 
141. 
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§ 133. -Other Averments 

a. In general 

b. Inadequacy of legal remedy 

c. Fraud 

a. In Gleneral 

Ordinarily the petition must allege facts showing that 
the cause is equitable and Just. A petition which fails 
to allege facts sufficient to authorize specific perform¬ 
ance is insufficient to sustain a cause of action for dam¬ 
ages for breach of contract where It makes no allega¬ 
tions on which damages can be predicated. 

In applying the general rule, discussed supra § 
127, that the bill, complaint, or petition in an action 
for specific performance must state all the facts 
mecessary to establish the cause of action, the 
■necessity and sufficiency of particular averments 
have been adjudicated.'^^ Ordinarily the petition 
must allege facts showing that the cause is equitable 
a,nd just.^3 The bill need not, however, negative 
matters which are purely defensive.^^ Under some 
circumstances, an offer to do equity is not re- 
quired.76 

Damages. In an action for specific performance 
of a land contract, no express allegation of money 
damages to plaintiff by reason of breach of contract 
is required, but it is sufficient to allege generally 
that plaintiff's remedy at law is inadequate.^® It 
is not essential to the statement of a good cause 
of action for specific performance of a contract to 
assign corporate stock that the bill show complain¬ 


ant entitled to an accounting for the amount of 
dividends the stock has eamed.^^ Where the requi¬ 
site allegations are present, a petition for specific 
performance may be sufficient to state a cause of 
action for alternative monetary relief but a peti¬ 
tion which fails to allege facts sufficient to author¬ 
ize specific performance is insufficient to sustain 
a cause of action for damages for breach of con¬ 
tract where it makes no allegations on which dam¬ 
ages can be predicated.*^® A bill is deficient in so 
far as it seeks recovery of damages for delay in 
performing the contract in the absence of a showing 
that such damages proximately resulted from any 
breach of duty which would not be redressed by 
specific performance.®® 

Infringement of homestead. In an action for 
specific performance of a contract to convey land, 
the complaint need not negative the existence of a 
homestead right in the land.®^ 

Knowledge of dower interest. A purchaser seek¬ 
ing specific performance of a contract for the sale 
of realty in which the vendor's wife did not join 
should allege that at the time of entering into the 
contract he either did or did not know of the 
wife's interest as the fact might be and frame the 
prayer of the bill for conveyance of what the hus¬ 
band can give, with abatement of the price or not 
according to the fact.®® 

Laches. The bill or complaint may be insufficient 
where it appears therefrom that in bringing suit 


72. Ill.—Toledo, P. & W. R. R. V. 

Brown, 31 N.E.2d 767, 375 Ill. 438. 
N.T.—Prilik v. Goodman, 111 N.T.S. 

2d 916. 

Sstoppel 

In suit for specific performance of 
contract for sale by defendant coun¬ 
ty to plaintifC of real property ac¬ 
quired by county by means of fore¬ 
closure of delinquent tax liens there¬ 
on, alleged estoppel of county to de¬ 
ny authority of county land agent to 
enter into contract should have been 
pleaded.—Glen Cullen Realty Co. v. 
Multnomah County, 182 P.2d 366, 181 
Or. 394. 

SelmbnrsemeiLt of mbseqneiLt pur¬ 
chaser 

Where bill by lessee for specific 
performance of option to purchase 
realty alleged that lessee before fil¬ 
ing bill offered to pay lessors’ ven- 
•dee the amount which he paid for 
the property and that the lessee then 
and there offered to do equity and 
pay that sum to the vendee, and no 
question of innocent purchaser with¬ 
out notice was presented, the bill was 
sufficient.—Cowart v. Prater, 24 So.2d 
753, 247 Ala. 401. 


73. Ga.—Ewing v. Paulk, 69 S.E.2d 
268, 208 Ga, 722—Shropshire v. 
Rainey, 104 S.E. 414, 150 Ga. 566. 

74. Ala.—^Boozer v. Blake, 17 So.2d 
152, 245 Ala. 389. 

Besdssloii 

Bill for specific performance of 
contract to sell corporate stock need 
not negative a rescission on basis of 
delay in purchaser’s offer to per¬ 
form since rescission is defensive 
matter.—Boozer v. Blake, supra. 
Zoning restxlotlons 

Contention that realty cannot be 
used for business purposes, required 
by purchaser thereof and stated in 
sale contract, because of zoning re¬ 
strictions, is matter of defense for 
trial court to determine in vendor’s 
action for specific performance of 
contract and cannot be disposed of on 
challenge to sufficiency of complaint 
in purchaser’s answer.—^Duke v. 
Wasserman, 79 N.Y.S.2d 582, 191 
Misc. 849. 

75. Ko obUgatios. to he performed 
In suit for specific performance of 

grantee’s written agreement to re¬ 
convey realty to grantor or to his 
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nominee on payment of amount due 
grantee, there was no obligation to 
be performed by the grantor’s nomi¬ 
nee to the grantee, and hence there 
was no necessity for the nominee to 
offer to do equity.—Cook v. Benton, 
18 So.2d 405, 245 Ala. 683. 

76. Mo.—^Farrington v. Hays, 182 S. 
W.2d 186, 353 Mo. 194, certiorari 
denied 65 S.Ct. 441, 323 U.S. 797, 
89 Li.Ed. 636, rehearing denied 65 
S.Ct 675, 324 U.S. 885, 89 L.Ed. 
1435. 

77. U.S.—Bernier v. Grlscom-Spen- 
cer Co., aC.N.T.. 161 F. 438. 

78. Ran.—Nelson v. Schippel, 56 P. 
2d 469, 143 Ran. 546. 

79. Ga.—Elliott v. Cline, 191 S.B. 
372, 184 Ga. 393. 

Mo.—^Lackawanna Coal, etc., Co. v. 
Long, 133 S.W. 35, 231 Mo. 605. 

80. Ala.—Stickney v. Haas, 44 So.2d 
4, 253 Ala. 238. 

81. N.C.—Dalrymple v. Cole, 72 S.E. 
451, 156 N.C. 353. 

58 C.J. p 1169 note 36. 

82. Mont.—Rosenow v. Miller, 207 P. 
618, 63 Mont 451. 

58 aj. p 1169 note 35. 
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plaintiff was not prompt and eager.*^ So where 
the bill on its face shows both lapse of time and 
prejudice or such lapse of time and circumstances 
as to suggest prejudice or acquiescence and call for 
explanation, the bill is demurrable.^^ If plaintiff 
has delayed a long time in seeking the relief asked 
he must allege facts and circumstances sufficient to 
excuse such delay.^s 

Value of property. In an action for specific per¬ 
formance of a contract to convey land, it is ordi¬ 
narily not necessary to allege the value of the 
land,86 although such an allegation may sometimes 
be required in order to determine the adequacy of 
the consideration, as discussed supra § 128 e. 

h. Inadequacy of Legal Remedy 

Ordinarily the bill, complaint, or petition must show 
that the plaintiff does not have an adequate remedy at 
law, although It is not necessary to allege In express 
terms that he does not have an adequate legal remedy 
or that the breach cannot be adequately compensated In 
damages. 

Since, as a general rule, the remedy at law must 
be inadequate in order that plaintiff may obtain 
specific performance of a contract, as discussed 
supra § 6, ordinarily the bill, complaint, or petition 
must show that plaintiff does not have an adequate 
remedy at law.67 Generally, however, it is not 
necessary to allege in express terms that plaintiff 
does not have an adequate legal remedy66 or that 


the breach cannot be adequately compensated in 
damages but it is sufficient if the facts as 
brought out in the pleadings show such to be the 
case.8® An express allegation that the legal remedy 
is inadequate is insufficient where other facts al¬ 
leged show the contrary.6i 

If the contract which plaintiff is seeking to en¬ 
force is one for the transfer of personal property, 
it is necessary for plaintiff to allege facts showing 
that he has no adequate remedy at law.62 If the 
contract is for the transfer of realty, it has been 
held that it must appear by the allegations in the 
bill that plaintiff does not have a plain, adequate, 
and complete remedy at law;63 but it is generally 
the rule that since there is a presumption in such 
cases that plaintiff has suffered injury for which 
there is no adequate remedy at law, as discussed 
supra § 62, it is not necessary for him to make any 
express averment showing the inadequacy of his 
legal remedy,64 since that is apparent from the 
nature of the subject matter.^® However, if the 
complaint, in an action for the specific perform¬ 
ance of a contract relating to realty, does not con¬ 
tain an allegation that the plaintiff has no adequate 
remedy at law and the facts as disclosed indicate 
that he does have an adequate remedy at law the 
complaint is insufficient^® In an action to enforce 
an agreement to make a will and devise property to 
plaintiff the complaint must show either by direct 


83. Md.—Clarke v, Brunk, FS A.2d 
S19, 189 Md. 353. 

84. Md.—Clarke v. Brunk, supra. 

85. Va.—Cllnchfleld Coal Co. v. 
Clintwood Coal, etc., Co., 62 S.E. 
329, 108 Va. 433. 

58 C.J. p 1169 note 81. 

86. Tex.—Cheek v. Nicholson, Civ. 
App., 133 S.W. 707—^Brainard v. 
Jordan, Clv.App., 60 S.W. 784. 

87. Fla.—^Frank B. Wood Co. v. 
Charles Broadway Rouss, Inc., 147 
So. 855, 110 Fla. 16. 

Mich.—^Rasey v. Currey’s Estate, 251 
N.W. 784, 265 Mich. 597. 

Mo.—State ex rel. Nute v. Bruce, 70 
S.W.2d 854, 334 Mo. 1107. 

N.J.—^Kedler, Inc., v. Coast Finance 
Co., 18 A.2d 268, 129 N.J.Eq. 161, 
135 A.L..R. 273. 

Pa.—Hallobaugrh v. Longnecker Mo¬ 
tor Sales, 68 Pa-Bist & Co. 129, 32 
Erie Co. 130. 

58 C.J. p 1168 note 17. 

88. N.T.—^Itzkowitz v. Fertitta, 76 
N.Y.S.2d 156—O’Brien v. Kennedy, 
63 N.T.S.2d 666, affirmed 70 N.T.S. 
2d‘ 581, 272 App.Div. 787, reargu- 
ment and appeal denied 72 N.T.S.2d 
678, 272 App.Div. 960. 

58 C.J. p 1168 note 18. 

89. Cal.—Wait v. Kern River Min., 
etc., Co., 106 F. 98, 157 Cal, 16. 


90- N.T.—O’Brien v. Kennedy, 63 N. 
T.S.2d 666, affirmed 70 N.T.S.2d 581, 
272 App.Div. 787, reargument and 
appeal denied 72 N.T.S.2d 678, 272 
App.Div. 960. 

58 C.J. p 1168 note 20. 

91. Ala.—Southern Iron, etc., Co. v. 
Taughan, 78 So. 212, 201 Ala. 356,1 
L.R.A1918E 594. 

58 C.J. p 1168 note 21. 

92. Cal.—Korabek v. Weaver Air¬ 
craft Corporation, 149 P.2d 876, 
65 Cal.App.2d 32. 

Ky.—Campbell v. Stiles, 190 S.W.2d 
347, 300 Ky. 745. 

Va.—Griscom v. Childress, 31 S.B.2d 
309, 183 Va. 42, 

58 C.J. p 1168 note 23. 

Corporate stock 

Equitable suit for specific perform¬ 
ance of agreement to purchase cor¬ 
porate stock was not maintainable 
by seller in absence of allegations 
that corporation was closed one, that 
its stock had no substantial market, 
and that seller’s stock carried with 
it control of corporation, since, in 
absence of such circumstances, legal 
action for difference between pur¬ 
chase price and actual value of stock 
would afford adequate remedy.—^Pitz- 
gibbons v. White, 6 N.B.2d 429, 296 
Mass. 468. 
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Allegations held snfficient 
Ill.—^Peck V. Beacom, 272 Ill.App. 
424. 

N.T.—Prilik v. Goodman, 111 N.T.S. 
2d 916. 

58 C.J. p 1168 note 23 [a]. 

Allegations held insufficient 
N.J.—Kirsch v. Zubalsky, 49 A.2d 773, 
139 N.J.Eq. 22. 

N.T.—McMartin v. McMartin, 59 N.T. 
S.2d 449, affirmed 71 N.T.S.2d 705, 
272 App.Div. 767. 

58 C.J. p 1168 note 23 [b], 

93. Me.—Porter v. Frenchman’s Bay, 
etc.. Land, etc., Co., 24 A. 814, 84 
Me. 195. 

Mo.—^McCall V. Atchley, 164 S.W. 593, 
256 Mo. 39. 

94. Ala.—Corpus Juris cited in Pat¬ 
ton V. Robison, 44 So.2d 254, 256, 
253 Ala. 248. 

Colo.—Zamboni v. Graham, 88 P.2d 
98, 104 Colo. 23. 

58 C.J. p 1169 note 26. 

95. Ala.—Corpus Juris cited in Pat¬ 
ton V. Robison, 44 So.2d 254, 256, 
253 Ala. 248, 

S.D.—Steensland v. Noel, 134 N.W. 
207, 28 S.D. 522. 

96. NlT.—^McDonald v. Skinner, 209 
N.T.S. 219, 124 Misc. 646. 
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averment or from a description of the character 
of the services rendered that a money payment 
would not furnish adequate compensation to plain- 

tiff.»7 

Where the statute provides that specific enforce¬ 
ment of a contract shall not be refused merely on 
the ground that plaintiff has an adequate remedy 
in damages unless defendant shall show that he has 
property from which such damages may be made or 
sihall give a bond with satisfactory security to per¬ 
form the contract or pay costs and damages ad¬ 
judged against him for its breach, the omission of 
plaintiff to plead that he has no adequate remedy 
at law is not a fatal omission.^* 

c. Fraud 

In a bill for specific performance based on fraud, 
the charge of fraud should be distinctly stated. 

In a bill for specific performance based on fraud, 
the charge of fraud should be distinctly stated 
it should be certain both as to the conduct char¬ 
acterized as fraudulent^ and as to the parties in¬ 
tended to be accused.^ If defendants omitted to 
include in their deed a portion of the land con¬ 
tracted for, it is not necessary in an action to ob¬ 
tain full performance of the contract to allege that 
the part not included in the deed was omitted there¬ 
from by accident, fraud, or mutual mistake as in 
a suit to set aside a deed on such grounds.^ Also, 


if allegations of fraud only go to show the motives 
which actuated defendant in his refusal to perform, 
such allegations are immaterial.^ 

§ 134. -Prayer for Relief 

In an action in which the plaintiff seeks specific per¬ 
formance, his bill, complaint, or petition should contain 
a prayer asking for that relief, but It Is sometimes held 
that if the statements in the petition make out a case 
for specific performance such relief may be granted even 
though there is no express prayer therefor. The plain¬ 
tiff may, In addition to his prayer for specific perform¬ 
ance, ask for other additional or incidental relief, or for 
alternative relief. 

As a general rule, in an action in which plain¬ 
tiff seeks specific performance, his bill, complaint, or 
petition should contain a prayer asking for that 
relief.^ However, although it has been held that 
plaintiff will not be entitled to specific performance 
unless his prayer for relief indicates a demand for 
that remedy,® it has also been held that if the 
statements in the petition make out a case for spe¬ 
cific performance such relief may be gpranted even 
though there is no express prayer therefore Where 
plaintiff, the vendor, seeks to recover on the specific 
promise of defendant, the vendee, a prayer for 
judgment for the amount due under the contract is 
sufficient.® According to some decisions, if defend¬ 
ant does not answer or make a defense, plaintiff 
cannot obtain specific performance unless his prayer 
for relief shows an intention to obtain such relief;® 


97. Cal.—Hoyt v. Thomas, 195 P. 
260, 50 Cal.App. 329. 

58 C.J. p 1169 note 29. 

Allesratioxui h^d 8iLfflcleii.t 
Cal.—Fowler v. Hansen, 120 P.2d 161, 
48 Cal.App.2d 518. 

98. Md.—^Brummel v. Clifton Realty 
Co., 125 A 905, 146 Md. 66. 

99. Md.—Edison Realty Co. v. Bau- 
ernschub, 62 A2d 354, 191 Md. 451. 

58 C.J. p 1169 note 37. 

AUesratioiLS h^d safflolent 
Mich.—Oreland Equipment Co. v. 
Copco Steel & Engrineeringr Corp., 
16 N.W.2d 646, 310 Mich. 6. 

58 C.J. p 1169 note 37 [a]. 

AllegratioiLS held InsnAoient 

In purchaser’s suit against corpo¬ 
rate vendor and its officers for spe¬ 
cific performance of realty contract, 
general allegations that officers con¬ 
spired in a fraud, without allegation 
of specific facts of conspiracy to 
break the contract or of fraud com¬ 
mitted at time of executing contract, 
were insufficient.—^Edison Realty Co. 
V. Bauernschub, 62 A.2d 354, 191 Md. 
451. 

1. Md.—^Lanford v. Moore, 126 A 
'686, 145 Md. 420. 

68 C.3r. p 1170 note 38, 


2. Md.—Lanford v. Moore, supra. 

68 C.J. p 1170 note 39. 

3. N.C.—Green v. Harshaw, 121 S. 
E. 456. 187 N.a 213. 

4. N.T.—^McCaddon v. Central Trust 
Co.. 166 N.T.S. 73, 92 Misc. 413. 

58 C.J. p 1170 note 41. 

5. Ga.—Jones v. Jones, 26 S.E.2d 
602, 196 Ga. 492. 

R.I.—^Dolan v. Dolan, 78 A2d 367. 
58 C.J. p 1170 note 43. 

Prayer for title 

Where plaintiffs alleged a cause 
of action for trespass to try title or 
in the alternative for specific per¬ 
formance of a contract for the sale 
of land as the heirs at law of the 
purchaser named in such contract, 
their prayer for title was appropriate 
to the rights which they sought to 
enforce.—^Richards v. Combest, Tex. 
Civ.ADp., 208 S.W.2d 392, refused no 
reversible error. 

6. Ga.—^Pound v. Smith, 91 S.E. 405, 
146 Ga. 431. 

58 C.J. p 1170 note 44. 

7. Mo.—Corpus Juris cited in State 
V. Bland, 183 S.W.2d 878. 885, 353 
Mo. 639. 

58 C.J. p 1170 note 45. 

Suit for injuxLctioiL 
Court, where specific performance 
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is necessary before granting injunc¬ 
tive relief, may treat suit for injunc¬ 
tion as action for specific perform¬ 
ance.—Lindner Co. v. Myrod Shoe Co., 
175 N.E. 879, 38 Ohio App. 182. 
Petitioii not containing alternative 
prayer 

In vendor’s action for breach of 
contract to purchase land, petition 
which did not contain alternative 
prayer and did not specifically pray 
for specific performance but prayed 
for damages, costs of action, and gen¬ 
eral relief, was sufficient to support 
a judgment for specific performance 
or for damages.—^Manley v. Holt, Tex. 
Civ.App., 161 S.W.2d 857, error re¬ 
fused. 

Spedflo execution of award 
A bill which makes out a case for 
a specific execution of an award is 
sufficient, although It does not' pray 
for general or special relief, if de¬ 
fendant makes no objection thereto 
and submits himself to the jurisdic¬ 
tion of the court by answering to the 
merits.—Smith v. Smith, 4 Rand. 95. 
25 Va. 96. 

8. Tex.—Verschoyle v. Thomas, Civ, 
App., 261 S.W. 554. 

9. N.Y.—Strong v. Harris, 32 H.T.S. 
349, 84 Hun 314. 

58 C.J. p 1170 note 47. 
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but if defendant answers or makes a defense, plain¬ 
tiff may, under a prayer for general relief in an 
equitable suit specially praying for other relief, ob¬ 
tain specific performance if the allegations of the 
bill state a cause of action therefor.^® 

Plaintiff may, in addition to his prayer for 
specific performance, ask for such other additional 
or incidental relief as he may be entitled to.^^ Also, 
he may pray for specific performance and in the 
alternative for damages or such other relief as he 
may be entitled to in case specific performance can¬ 
not be granted.i2 It has been held, however, that 
if it is the manifest intent of plaintiff to set up a 
cause of action for specific performance and his 
demand for damages is only an alternative prayer 
for relief, if defendant is unable to perform, he 
must sufficiently allege a cause for specific perform- 
ance,i3 and if he does not, the pleading is insuffi¬ 
cient even though a search of the complaint would 
disclose allegations sufficient to state a cause of 
action at law for damages.^^ The fact that plaintiff 


81 C.J.3. 

asks for more than he is entitled to will not vitiate 

his complaint.i5 

§ 135. Cross Bill, Cross Complaint, or Coun- 
tercledm 

In a suit for specific performance, the defendant may 
file a cross bill, cross complaint, or counterclaim, and 
In a proper case a demand for specific performance may 
be asserted in such a pleading. 

In a suit for specific performance, defendant may 
file a cross bill, cross complaint, or counterclaim,^® 
and such cross pleading may be retained for full! 
relief, although plaintiffs bill or complaint is dis- 
missed.i'^ Under a statute providing that a defend¬ 
ant may have affirmative relief against plaintiff and* 
that such relief may be demanded in the answer, a 
demand in the answer for a return of a deposit has 
been held sufficient and a counterclaim therefor is 
tmnecessary.i® A defense that a writing does not 
represent the real agreement of the parties and has 
been executed through fraud or mistake can be 
interposed in a suit in equity to enforce perform- 
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la N.C .—Green v. Harshaw, 121 S. 

B. 456, 187 N.C. 213. 

58 C.J. p 1170 note 48. 

11. Tex.—Hays v. Marble, Tex.Civ. 
App., 213 S.W.2a 329, error dis¬ 
missed. 

58 C.J. p 1170 note 49. 

Suit by vendor 

In suit for specific performance, 
vendor ordinarily prays for specific 
performance, recovery of amount due, 
and lien on premises for such 
amount.—Jefferson Gardens v. Ter- 
zan, 257 N.W. 154, 216 Wis. 230. 

la, Ariz.—Shreeve v. Greer, 173 P.2d 
641, 65 Ariz. 35. 

Han.—^Hazen v. Garey, 212 P.2d 288, 
168 Kan. 349—Clarkson v. Frigid- 
mist, Inc., 212 P.2d 214, 168 Kan. 
197—Owen v. Christopher, 62 P.2d 
860, 144 Kan. 765—^Nelson v. Schip- 
pel, 56 P.2d 469, 143 Kan. 546. 

Or.—^McDonough v. Southern Or. Min. 
Co., 159 P.2d 829, 177 Or. 136, re¬ 
hearing denied 161 P.2d 786, 177 
Or. 136, 164 A.L.K. 788. 

Wash.—Southwick v. Southwick, 208 
•P.2d 1187, 34 Wash.2d 464. 

58 C.J. p 1171 note 50. 

Sale of property 

In vendors* action for specific per^ 
formance of conditional real estate 
sale contract, prayer that, if purchas¬ 
ers fail to perform, property be sold 
and proceeds applied to satisfaction 
of demand, and for judgment for de¬ 
ficiency was proper.—^Mochel v. Cleve¬ 
land, 5 P.2d 549, 51 Idaho 468. 
Performance or reselssloa 
A party may, in the same suit on a 
contract, pray for performance and, 
in the alternative, for rescission with- ^ 


out being put to the election of either 
remedy.—Seiber v. Newman, Tex.Civ. 
App., 151 S.W. 585. 

13. N.T.—Kelsey v. Dlstler, 117 N.Y. 
S. 1084, 133 App.Div. 916. 

14. N.Y.—Kelsey v. Dlstler, supra. 

58 aj. p 1171 note 52. 

15. AJa.—^Zimmem v. Williams, 67 
So. 277, 190 Ala. 442. 

58 aj. p 1171 note 53. 

Solicitor’s fees 

In purchaser's suit for specific per¬ 
formance, fact that purchaser claim¬ 
ed solicitor’s fees, for which vendor 
was not liable, did not render bill 
demurrable.—^Taylor v. White, 188 So. 
232, 287 Ala. 630. 

16. Mich.—MacDonald v. Conserva/- 
tive Life Ins. Co. of Wheeling, W. 
Ta., 290 N.W. 372, 292 Mich. 182. 

Pa.—Wanisko v. Wanisko, 20 Lehigh 
C0.L..J. 27. 

58 C.J. p 1171 note 56. 

Counterclaim held sulBcient 
N.T.—Selmar Garage Coip, v. Rink 
Realty Corp., 93 N.Y.S.2d 262, 276 
App.Div. 786. 

Counterclaim held insufficient 
N.T.—Jarecky v. O’NeU, 276 N.Y.S. 

490, 243 App.Div. 105. 

Defense to cross action held not es¬ 
tablished 

Ga.—Lee v. Lee, 13 S.E.2d 774, 191 
Ga. 728. 

Pailure to file cross bill dalming 
fund 

In suit for specific performance 
of alleged trust created by dece¬ 
dent where funds involved were paid 
into court, defendant's administra¬ 
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tor, who claimed fund in answer but. 
did hot file a cross bill, could not 
sustain claim to fund.—MacDonald 
V. conservative Life Ins. Co. of 
Wheeling, W.Va., 290 N.W. 872, 29t 
Mich. 182. 

Suits in different counties 
Vendor, although not entitled to- 
proceed with action to quiet title to- 
property pending final determination 
of action previously instituted by 
purchasers in another county for spe¬ 
cific performance of contract for sale* 
of such property, could obtain the re¬ 
lief sought by filing a cross com¬ 
plaint, in action instituted by pur¬ 
chasers.—Myers v. Superior Court in 
and for Calveras County, 172 P.2d> 
84, 75 Oea.APP.2d 925. 

Person not interested In result of 
suit 

In an action for specific perform¬ 
ance, the court could not quiet title- 
on defendant's cross bill against one- 
not Interested in the result, such re¬ 
lief not being a counterclaim against 
plaintiff.—^Howe v. Kern, 125 P. 834, 
63 Or. 487, reheard 128 P. 818, 63: 
Or. 487. 

Recoupment 

Defense in nature of recoupment 
was proper in equity suit for specific 
performance of contract for deliv¬ 
ery of bonds.—^McCoy v. West Vir¬ 
ginia Light, Heat & Power Co., 18 8> 
S.B. 761, 118 W.Va. 77. 

17. Colo.—^Burris v. Anderson, 62* 
P. 362, 27 Colo. 506. 

58 C.J. p 1171 note 56. 

18. Wis.—Ross V. Kunkel, 43 N.W* 
2d 26, 257 Wis. 197. 
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ance of the signed instrument, and a cross bill to 
reform it is unnecessary.!® 

A demand for specific performance may be as¬ 
serted, in a proper case,®® in a cross bill, cross 
complaint, or counterclaim,®! and it has been held 
that affirmative relief by way of specific perform¬ 
ance may be granted defendant even in the absence 
of a cross bill.®® A cross bill is not necessary in 
order to secure performance by a plaintiff who in 
his bill offers to perform,®® or to secure to a de¬ 
fendant vendee the return of the earnest money or 
deposit where the title offered is bad.®^ If de¬ 
fendants, in an action for the balance of the pur¬ 
chase money due on a sale of realty, by their an¬ 
swer allege an assignment of the bond for title 
but do not allege that it was in writing, and seek 
specific performance of the contract of sale in be¬ 


half of their assignee, such answer is not insuffi¬ 
cient on the ground that the right to specific per¬ 
formance is shown to be in the assignee alone 

§ 136. Plea or Answer, and Subsequent Plead¬ 
ings 

a. In general 

b. Subsequent pleadings 

a. In General 

In a suit for specific performance the answer should 
not leave In doubt the nature and character of the de¬ 
fense interposed; it should apprise the plaintiff of the 
nature of the defense and must not be evasive or friv¬ 
olous. It is held that various matters must be pleaded 
directly in the answer in order to be considered. 

In a suit for specific performance defendant may 
set up his defense or defenses in his answer,®® and 


19. U.S.—^John T. Stanley Co. v. 

Lasomarsino, C.C.A.N.Y., 49 F.2d 

702. 

20, Aetton to avlet title 

(DA cross complaint for specific 
performance of a contract to con¬ 
vey land is permissible in an action 
to QLUlet title.—^Floyd v. Hombeck. 4 
P.2d 908. 89 Ariz. 178. 

(2) In quiet title action by gran¬ 
tee under quitclaim deed from vendor 
under contract for sale of land, cross¬ 
complaint, for specific performance 
by purchasers under such contract, 
alleging waiver by vendor of clause 
making time of the essence and alleg¬ 
ing their willingness and ability not 
only to pay Installments due but en¬ 
tire balance of contract, stated facts 
which entitled purchasers to statu¬ 
tory relief against a forfeiture.— 
Flanery v. Mudd, 194 !P.2d 806, 86 
Cal.App.2d 250. 

(3) In an action to quiet title to 
realty brought by a vendor’s heirs 
against the heirs of the purchaser 
in possession of such realty under 
the terms of a bond for title execut¬ 
ed by the vendor, the court has juris¬ 
diction to grant affirmative relief by 
way of specific performance of the 
terms of the bond, even though plain¬ 
tiffs have failed to prove possession 
as alleged in their complaint.—Weav¬ 
er V. Gilbert, 218 S.W.2d 353, 214 Ark. 
800. 

XnJunctioiL 

It has been held that, where a les¬ 
sor or his grantee repudiates the 
lease and endeavors to prevent en¬ 
forcement of it by enjoining the les¬ 
see from trespassing on the premises, 
the court has jurisdiction on cross 
petition to confirm the lease, estab¬ 
lish the tenure, and decree the les¬ 
see's right to possession by way of 
specific performance.—^Bauer v. Bau¬ 
er, 285 K.W. 565, 136 Neb. 329. 
Relation to orlgrinal action 

(1) Where cross bill for specific 


performance is filed, it must relate 
to the original action brought by 
plaintiff.—^Ryckman v. Cooper, 289 N. 
W. 252, 291 Mich. 556. 

(2) Cross bill held proper.—^Ryck- 
man v. Cooper, supra. 

(3) Cross bill held improper. 

Ark.—Cortiana v. France, 208 S.W.2d 

436, 212 Ark. 930. 

Mich.—^Youngs v. West, 27 N.W.2d 
88. 317 Mich. 538. 

N.Y.—^Manufacturers Trust Co. v. 

Searles, 68 N.Y.S.2d 633. 

21. Cal.—^Dunner v. Hoover, 111 P. 

2d 737, 43 Cal.App.2d 753. 

Ga.—^Higdon v. Dixon, 45 S.F.2d 423, 
203 Ga. 67—Cowart v. Green, 20 S. 
E.2d 577, 194 Ga. 62—^Brogdon v. 
Hogan, 13 S.E.2d 666, 191 Ga. 647. 
Ind.—^Pirchio v. Noecker, 82 N.E.2d 
838, 226 Ind. 622, 7 A.D.R.2d 1198. 
N.Y.—Albert A. Volk Co. v. Cauld- 
well-Wingate Co., 70 N.Y.S.2d 662, 
272 App.Div. 290—^Andrews v. Hor¬ 
ton, 120 N.Y.S. 431, 66 Misc. 66. 

68 C.J. p 1172 note 67. 

Pleading held sufficient 
Ariz.—Wilson v. Metheny, 236 P.2d 
34, 72 Ariz. 339. 

Ga.—Smith v. Tippins, 61 S.E.2d 138, 
207 Ga. 262—Higdon v. Dixon. 45 
S.B.2d 423, 203 Ga. 67—^Brogdon v. 
Hogan, 13 S.E.3d 666, 191 Ga. 647. 
Ind.—Wilkinson v. First Nat. Bank, 
14 N.E.2d 530, 214 Ind. 513. 

Mo.—^Drake v. Drake, 43 S.W.2d 556, 
328 Mo. 966. 

N.Y.-Albert A. Volk Co. v. Cauld- 
well-Wingate Co., 70 N.Y.S.2d 662, 
272 App.Div. 290. 

68 C.J. p 1172 note 57 [a]. 

Pleading held Insufficient 
Ala.—Luker v. Hyde, 45 So.2d 32, 253 
Ala. 283. 

Cal.—Dunner v. Hoover, 111 P.2d 737, 
43 Cal.App.2d 753. 

Fla.—Grable v. Maroon, 40 So.2d 450. 
Tex.—Garza v. Martinez Mercantile 
Co., Clv.App., 208 S.W.2d 667, re¬ 
fused no reversible error. 
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Cross bill held properly dismissed 
Ill.—Miller V. Akin, 182 N.B. 722. 350' 
Ill. 186. 

Parties 

Md.—Nichols V. Reed, 46 A.2d 695, 
186 Md. 317. 

58 C.J. p 1172 note 57 [b]. 

22. Md.—^Brockmeyer v. Norris, 10* 
A.2d 326, 177 Md. 466. 

Different contract 

In a bill for specific performance- 
defendant may, by his answer, show 
a contract different from that insist¬ 
ed on by plaintiff and obtain per¬ 
formance thereof without the neces¬ 
sity of filing a cross bill. 

Md.—Owings* Case, 1 Bland 370, 17* 
Am.D. 311. 

Vt—Redfield v. Gleason. 17 A. 1076,. 

61 Vt. 220, 15 Am.S.R. 889. 

Power of court 

A court of equity, which assumes 
jurisdiction in suit for specific per¬ 
formance of contract, has power so to- 
mold its decree as to do complete- 
justice between the parties, adjust, 
their rights, and fix their status.— 
Grooms v. Brown-Marx Co., 195 So. 
215, 239 Ala. 284. 

23. Md.—^Dorsey v. Campbell, 1. 
Bland 856. 

24k XJ.B.—Adams v. Valentime, C.C- 
N.Y., 33 F. 1. 

68 C.J. p 1172 note 59. 

25. Ga.—^Ross V. Glover-Ball Co., 118 
S.E. 691, 156 Ga. 109. 

58 C.J. p 1172 note 61. 

26. Cal.—^Myers v. Superior Court- 
in and for Calaveras County, 172 P. 
2d 84, 75 Cal.App.2d 925. 

Or.—^Public Market Co. of Portland! 
V. City of Portland, 83 P.2d 440, 
160 Or. 155. 

Denial of agent’s authority 
In action for specific performance* 
of oral realty sale contract allegedly 
entered into with vendors' agent, 
agent’s authority to act for vendors^ 
was to be presumed in absence of a*. 
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the answer should not leave in doubt the nature 
and character of the defense interposed.27 It 
should apprise plaintiff of the nature of the defense 
intended to be set up,28 and must not be evasive^® 
or frivolous.30 Defendant may traverse plaintiff’s 
allegations, or he may plead in confession and 
avoidance, or he may do both.^i He must set up 
in his answer any affirmative defense on which he 
intends to rely.^^ ^ pj^a in confession and avoid¬ 
ance is necessary only when defendant proposes to 
admit the truth of a material allegation made by 
plaintiff, and to avoid liability thereon by affirmative 
proof of matters which destroy the effect of the 
allegations admitted.^^ 

Jurisdiction. A plea to the jurisdiction which 
does not negative the statutory exceptions to the 
rule that an action must be brought in a particular 
county is bad.34 


Adequate remedy at law. According to some au¬ 
thority the defense that plaintiff’s remedy at law is 
adequate must be pleaded, and, if it is not, defend¬ 
ant cannot raise the objection at the trial.35 The 
denial by defendant of plaintiff’s allegation of no 
adequate remedy at law has been held sufficient to 
raise the defense of other adequate remedy.36 Un¬ 
der some rules of procedure, the preliminary de¬ 
fense that the remedy at law is adequate may be 
raised by answer as well as by preliminary objec¬ 
tions.®^ 

Bona fides of purchase. A codefendant who 
claims that he is an innocent purchaser of the prop¬ 
erty involved must plead it.®® He must deny notice 
of plaintiff’s rights,®® and such denial must be 
full, positive, and precise.^® He must deny any 
knowledge of plaintiff’s title,^^ and also he must 
deny any knowledge of circumstances from which 


denial by vendors under oaths of alle¬ 
gations of agency.—^Moffett v. City 
Realty Co., 185 P.2d 947, 199 Okl. 389. 

ZkatiLtnde in. pleading 
Defendant was entitled to utmost 
latitude in pleading every possible 
defense in suit to enforce contract 
where such contract was made many 
years prior to suit and all but one of 
parties to transaction were deceased 
at time of suit.—^Lynch v. Laytham, 
48 A.2d^05,138 N.J.£a. 274. 

27. Mo.—^Lanyon v. Chesney, 85 S.W. 

568, 186 Mo. 540. 

58 C.J. p 1172 note 62. 

Necessity of specially pleading stat¬ 
ute of frauds see Frauds, Statute 
of § 265. 

Answers held sufficient 
Ga.—Bailey v. Bell, 69 S.B.2d 272, 
208 Ga. 715. 

Ill.—Georgacopulos v. Hruby, 147 N. 

K 376, 316 Ill. 439. 

Kan.—^Moore v. Hayter, 108 P.2d 495, 
153 Kan. 1. 

N.Y.—City of New York v. New 
York Cent R. Co., 9 N.B.2d 931, 
275 N.Y. 287—Weiner v. Best 
Homes, 63 N.Y.S.2d 81, 270 App.Dlv. 
1034, appeal denied 63 N.Y.S.2d 
840, 270 App.Div. 1046—Horn & 
Hardart Co. v. 115 East 14th Street 
Co., 299 N.Y.S. 948, 252 App.Dlv. 
517. 

N.C.—^Pickett v. Overman, 45 S.£.2d 
384, 228 N.C. 437. 

S.C.—Miller v. White, 174 S.B. 17, 
172 S.C. 333. 

58 C.J. p 1172 note 62 [a]. 

Answers held insufficient 
Ga.—Thomas v. Eason, 69 S.E.2d 729, 
208 Ga. 822. 

N.Y.—Clonic Shop v. Rothfeld, 64 N. 
Y.S.2d 101. 

Bnforcement of an award 

(1) Where a bill in equity is 
brought to enforce an award, the 


Invalidity of the award for reasons 
which would justify a court of equi¬ 
ty in setting aside the award may 
be set up in defense, and this may 
be done by answer, a cross bill be¬ 
ing unnecessary. 

Ala.—Sanderson v. Gabriel, 21 So.2d 
256, 246 Ala. 493—-Black v. Wood¬ 
ruff, 69 So. 97, 193 Ala. 327, Ann. 
Cas.l918C 969. 

Va.—Tate v, Vance, 27 Gratt 671» 
68 Va. 571. 

(2) In such a suit the answer must 
fully set up the matter relied on to 
defeat the relief sought.—^Elder v. 
McLane, 60 Tex. 383—5 C.J. p 230 
note 22. 

Xnoonsistent defenses 

(1) In action for specific perform* 
ance of realty sales contract defend¬ 
ant purchaser could not ask for re¬ 
scission of contract and at the same 
time assert a claim for breach of 
warranty thereof, since defenses are 
inconsistent—^Lowe v. Hall, 42 S.E.2d 
670, 227 N.C. 641. 

(2) Defenses held not inconsistent 
—Blythe v. Hall, 126 So. 679, 169 La. 
1120. 

Xnvalidlty of contract 
In action for specific performance, 
owner is not precluded from setting 
up defense of invalidity of contract, 
even though another reason was as¬ 
signed when he refused to convey.— 
Firestone v. Jarvis, 1 P.2d 250, 133 

TTfl-n, 662. 

28. Ill.—Linder v. Barnett, 149 N.E, 
239, 318 Ill. 259. 

29. Ala.—^Louisville, etc., R. Co. v. 
Philyaw, 10 So. 83, 94 Ala. 463. 

58 C.J. p 1172 note 64. 

30. Ill.—Oliver v. Croswell, 42 Ill. 
41. 

58 C.J. p 1172 note 65. 
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31. N.C.—Chason v. Marley, 32 S.E. 
2d 652, 224 N.C. 844. 

32. Ill.—^Linder v. Barnett 149 N. 
E. 239, 318 Ill. 259. 

58 C.J. p 1173 note 67. 

Matter held for affirmative defense 
Claim that corporate surplus was 
insufficient to pay full price of stock 
under agreement to repurchase stock 
upon death of stockholder out of 
proceeds of policies payable to cor¬ 
poration insuring stockholder's life 
would be a matter for affirmative de¬ 
fense to action by corporation on the 
agreement—Clonic Shop v. Rothfeld, 
64 N.Y.S.2d 101. 

33. Iowa.—Staten v. Hammer, 96 N. 
W. 964, 121 Iowa 499. 

58 C.J. p 1173 note 68. 

34. Tex.—Cavin v. Hill, 18 S.W. 323, 
83 Tex. 78. 

58 C,J. p 1173 note 69. 

35. N.Y.—Le Vie v. Fenlon, 79 N.Y. 
S. 496, 39 Misc. 265. 

58 C.J. p 1173 note 71. 

36. N.Y.—^Roberts v. Fulmer, 99 N. 
Y.S.2d 187, reversed on other 
grounds 91 N.Y.S.2d 194, 275 App. 
Div. 990, reversed on other grounds 
93 N.E.2d 846, 301 N.Y. 277, reargu¬ 
ment denied 95 N.E.2d 825, 301 N.Y. 
778. 

37. Pa.—Hysock v. Palermo, 57 Pa. 
Dist & Co. 253. 42 Sch.Leg.Reg. 
131. 

38. Colo.—^Bechmann v. Taylor, 249 
P. 262, 80 Colo. 68. 

39. Minn.—Minor v. Willoughby, 3 
Minn. 225. 

58 C.J. p 1173 note 79. 

40. Minn.—Minor v, Willoughby, su¬ 
pra. 

58 C.J. p 1173 note 80. 

41. Minn.—^Minor v. Willoughby, su¬ 
pra. 
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notice may be reasonably inferred.'*^ However, if 
the complaint alleges that he had notice of plain¬ 
tiffs rights, it is sufficient for him to allege that he 
had been informed that some bargain had been 
made with respect to the estate, but that it had 
ceased to be binding, and that he believed such to be 
the fact.^3 

Vendor^s title; tender of abstract In order to 
entitle the vendee to an exhibition of the vendor’s 
title, it has been held that he must allege either an 
entire want of title, or point out the particular de¬ 
fects of which he complains.'*^ Under original 
chancery practice the objection need not be stated 
in the answer, or taken until the hearing before 
the master, on reference to settle the terms of the 
conveyance.45 A denial of plaintiff’s title and an 
averment of his inability to make a good title is 
insufficient to state a defense where the answer 
itself sets forth the source and character of plain¬ 
tiff’s title from which it appears that the title is 
good>® 

Where defendant was to furnish an abstract 
showing a good and merchantable title, an allega¬ 
tion in the answer that defendant ''has performed 
upon his part all and everything which he was to do 
and perform under and by virtue of said agreement” 
sufficiently pleads tender of an abstract^^ 

Answer to cross action. In a vendors’ cross ac¬ 
tion for specific performance, a purchaser’s answer 
alleging defective title need not specify the defects 
where it refers to the opinion of the purchaser’s 


attorney, of which the vendors had notice, pointing 
out the specific defects."** 

Setting up different contract. On a bill for 
specific performance, defendant cannot admit that 
there was a contract, and then set out a materially 
different contract from the one alleged in the bill, 
making the one so set out binding on complainant, 
although the parties are bound by the statements in 
the answer in so far as they are admissions, or ad¬ 
missions without substantial variation from the 
bill;^* and, where defendant admits a substituted 
contract, complainant can have specific perform¬ 
ance thereof, if he chooses to perform it on his 
part.5* If the answer alleges that the original 
agreement was altered by a subsequent agreement, 
it must state whether the subsequent agreement 
was oral or written.^i 

Laches. In some jurisdictions, the defense of 
laches must be pleaded.** However, in other juris¬ 
dictions, laches need not be specially pleaded as a 
defense in order to be considered.** 

Other matters of defense. Various other matters 
of defense which, it has been held, must be di¬ 
rectly pleaded in the answer, are fraud;*4 mis¬ 
take;** lack of understanding as to a contract;** 
appraiser’s fraud, misconduct, or mistake;*'^ home¬ 
stead right in the land;** unwillingness of the ven¬ 
dor’s wife to join in the deed;** vendor’s failure 
to tender title to realty;** forfeiture;*i rescis¬ 
sion;®* anticipatory breach;** mutual abandon- 


42. Minn.—^Minop v. Willoughby, su¬ 
pra. 

43. Mass.—^Buttrick v. Holden, 13 
Mete. 355. 

44. Ky.—^Buckhorn Coal, etc., Co. v. 
Lewis. 23 S.W.2d 596, 232 Ky. 415. 

58 C.J. p 1173 note 84. 

45. Mass.—^Park v. Johnson, 7 Al¬ 
len 378—Warren v. Richardson, 
Younge 1. 

46. Ky.—Ochs V. Kramer, 107 S.W. 
260, 32 Ky.L. 762, 108 S.W. 235, 32 
Ky.L. 1205. 

47. Kan.—Bentley v. Keegan, 202 P. 
70, 109 Kan. 762. 

48. Tex.—Sweet v. Berry, Civ.App., 
236 S.W. 531. 

49. N.J.—^Krah v. Wassmer, 71 A. 
404, 75 N.J.K(i. 109, affirmed 81 A. 
1133, 78 N.J.B<1. 305. 

BO. N.J.—Krah v. Wassmer, supra. 

51. Pa.—Stevenson v. Cavanna, 2 
Pa.Dist.&Co. 185. 

52. Iowa.—^Thompson v. Colby, 103 
3Sr.W. 117, 127 Iowa 234, 

58 C.J. p 1174 note 92, 


53. S.C.—^Poston v. Ingraham, 56 
S.B. 780, 76 S.a 167. 

58 C.J. p 1174 note 93. 

54. N.C.—Goodman v. Robbins, 104 
S.B. 364, 180 N.C. 239. 

58 C.J. p 1174 note 94. 

Answer held sufficient 
Ariz.—^Brazee v. Morris, 179 P.2d 442, 
65 Ariz. 291. 

55. N.C.—Goodman v. Robbins, 104 
S.B. 364, 180 N.C. 239. 

56. Ill.—^Parker v. Dameika, 23 N.E. 
2d 52, 372 Ill. 235. 

57. Kan.—Guild v. Atchison, etc., R. 
Co., 45 P. 82, 57 Kan. 70, 57 Am. 
S.R. 312, 33 L.R.A. 77. 

58. Mich.—Stevenson v. Jackson, 40 
Mich. 702. 

Minn.—^Brown v. Eaton, 21 Minn. 
409. 

59. Ala.—^Deason v. Dobson, 34 So. 
2d 596, 250 Ala. 396. 

Iowa.—Corpns Juris cited in Peddi- 
cord V. Peddicord, 47 N.W.2d 264, 
269, 242 Iowa 555. 

58 Q.J. p 1174 note 98. 
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Abatement in price 
Where a vendor's wife Is unwilling 
to release her dower right, it is not 
necessary for the vendor to allege 
that the purchaser has asked for an 
abatement in the purchase price be¬ 
cause of the wife's refusal in order 
for the vendor to maintain that the 
purchaser is not entitled to specific 
performance because he sought such 
abatement.—Mooers v. Wilson, 33 
S.E.2d 791, 183 Va. 910—Haden v. 
Palls, 80 S.E. 576, 115 Va. 779, Ann. 
Cas.l915C 1034. 

60. La.—Greater New Orleans Home¬ 
stead Ass'n V. Harvey, App., 158 

So. 852, recalling 157 So. 307. 

61. Utah.—Gosling v. Jones, 257 P. 
1058, 70 Utah 49. 

62. Cal.—Swanston v. Clark, 95 P. 
1117, 153 Cal. 300. 

58 C.J. p 1175 note 1. 

63. Or.—^Balla v. Ireland, 196 P.2d 
445, 183 Or. 663. 

Breach by tenant 

In tenant's suit for specific per¬ 
formance of provision of farm lease 
whereby landlord agreed to convey 
land on tenant's exercise of option to 
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merit nonperformance and defendant’s in- 
jibility to perform.®® 

The illegality of the contract need not be alleged 
a defense.®^ In some jurisdictions the facts 
which would render the remedy a hardship need 
^ot be pleaded in the answer;®® in others, however, 
it is necessary to plead them if they are not dis- 
‘Closed by the contract.®® 

Time within which to answer. Subject to stat- 
•utes and rules of court, the court may direct the 
time within which an answer may be filed.^® 

Preliminary objections. Under some rules of 
■equity practice defendant in a suit for specific per¬ 
formance may preliminarily object to the bill for 
"various reasons, one of which is that defendant 
•should not be required to answer the facts averred, 
•since he has a full and complete defense to plain- 
tifFs claim, specifically stated, which does not re¬ 
quire the production of evidence to sustain it.'^^ 

b. SnbseqnexLt Pleadings 

Where the plaintiff intends to rely on new matter 
fconfessing and avoiding a defense set up in the answer, 
ihe must plead It. 


81 C.J.S. 

Where plaintiff intends to rely on new matter 
confessing and avoiding a defense set up in the 
answer, he must plead An answer alleging 

the insufficiency of plaintiff’s tender is met by a 
reply alleging that defendant had never before ob¬ 
jected to the tender on the ground alleged and 
offering to perform in a manner such as to obviate 
the objection made.^® A reply which constitutes a 
departure from the complaint may be the basis for 
refusal of specific performance.*^^ Where the legal 
effect of a plaintiff’s reply is to admit noncompli¬ 
ance with the terms of the contract sought to be 
enforced, specific performance of such contract will 
be denied.*^® 

§ 137. Amended and Supplemental Pleadings 

In suits for specific performance the courts exercise 
a liberal discretion in allowing supplemental pleadings 
or amendments to the complaint or answer. A plaintiff 
may amend so as to change an action for specific per¬ 
formance to one for damages for breach of contract. 

In specific performance the courts exercise a 
liberal discretion in allowing supplemental plead- 
ings^® or amendments to the bill,'^^ complaint, or 
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purc^a^e, defendant landlord should 
rhave alleged anticipatory breach, in 
that tenant declared he •would not ac- 

• count for landlord’s share of crops. 
An order to render applicable rule 
"that where there is an anticipatory 

• breach promisee may treat contract 
.as at an end for purposes of further 
.performance but still alive for pur¬ 
pose of adjusting rights of parties.— 
Balia V. Ireland, supra. 

*64. Kan.—^Moore v. Hayter, 108 P.2d 
495. 153 Kan. 1. 

58 C.J. p 1175 note 2. 
t65- Neb.—Peters v. Wilks, 39 N.W. 
2d 793, 151 Neb. 861, reargument 
and appeal denied 93 N.Y.S.2d 921, 
276 App.Div. 870. 

.ljroup6rfomian.ce of condition 

Under statute authorizing plain¬ 
tiffs, in suit for specific performance 
-of contract, to plead general perform¬ 
ance of all conditions precedent, de¬ 
fendant, relying on plaintiffs* nonper¬ 
formance of any such condition as 
defense, must set out condition and 
breach thereof specifically in answer. 
—Peters v. Wilks, supra 
i66. Ark.—Greenfield v. Carlton, 30 
Axk. 647. 

58 C.J. P 1175 note 3. 
v67. N.J.—Gardner Valve Mfg. Co. v. 
HaJyburton, 102 A. 893, 87 N.J.Ea. 
689. 

:58 C.J. p 1175 note 4. 

<68. N.T.—^Miles v. Dover Furnace 
Iron Co., 26 N.E. 261, 125 N.Y. 294. 
58 C.J. p 1175 note 5. 

•68. Ind.—^Bauermeister v* Sullivan, 


160 N.B. 105, 87 Ind.App. 628— 
Indianapolis Northern Tract. Co. v. 
Bssington, 99 N.B. 757, 100 N.B. 
765, 54 Ind.App. 286. 

70. Fla—McAllister v. McAllister, 
2 So.2d 126, 146 Fla 649. 

71. Pa—Chaplik v. Shelpack, Com. 
PI., 41 Luz.Leg.Reg. 315—Shupp v. 
Knotwell, Com.Pl., 51 Lanc.L.Rev. 
253—^Rider v. Crisman, Com.Pl., 95 
Pittsb.Leg.J. 303, 61 York Leg.Rec. 
76—^Berger v. Weightman, Com.Pl., 
33 West.L.J. 207—^Helhowski v. 
Sutkaitis, Com.Pl., 33 West.L.J. 7 
—Sherba v. Scherba, Com.Pl., 33 
Luz.L.Reg. 145. 

Statn’fee of frauds 

Pa—^Haskell v. Heathcote, 69 A 2d 
71, 363 Pa 184. 

72. Tex.—^Elston v, Jasper, 45 Tex. 
409. 

58 C.J. p 1175 note 8. 

73. Kan.—Geo. H. Paul Co. v. Shaw, 
119 P. 546, 86 Kan. 136, 37 L.R.A, 
N.S., 1123, Ann.Cas.l913B 956. 

58 C.J. p 1175 note 9. 

74. Mont.—^Rachou v. McQuitty, 229 
P.2d 965. 

75. Ohio.—Cody v. Landis, 40 N.B. 
2d 209, 68 Ohio App. 225. 

76. N.D.—Corpus Juris cited in 
Kern v. Kelner, 32 N.W.2d 169, 174, 
75 N.D. 703. 

58 C.J. p 1175 note 11. 

▲ward of arbitrators 
A supplemental bill to have an 
award of arbitrators in a suit to 
rescind a land contract put into ef- 
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feet by a decree as a common-law 
arbitration was properly allowable as 
a continuation of the original bill.— 
Black V. Woodruff, 69 Sa 97, 193 Ala. 
327, Ann.Cas.l918C 969. 

Supplemental answer 
Pleadings in a different action in¬ 
volving the same parties were not 
available as a defense where the 
matter alleged as a defense occurred 
a long time after the specific per¬ 
formance action was at issue and no 
supplemental answer was filed or 
application made to file such plead¬ 
ings.—^Pogler V. Purkiser, 16 P.2d 
305, 127 Cal.App. 554. 

77. La—^Lemoine v. Lacour, 34 So. 

2d 392, 213 La 109. 

Minn.—^Pettyjohn v. Bowler, 17 N.W. 

2d 82, 219 Minn. 55. 

N.Y.—Bedini v. Christo, 76 N.Y.S.2d 
433, 273 App.Div. 804. 

N.D.—Corpus Juris cited In Kem v. 
Kelner, 32 N.W.2d 169, 174, 75 N.D. 
703. 

58 C.J. p 1176 note 12. 

Amended pleadings held snillcieiLt 
U.S.—^Hayes Mfg. Corp. v. McCauley, 

C. C.A.Ohlo, 140 F.2d 187. 

Ga—Milton v. Milton, 28 S.B.2d 268, 
196 Ga 840. 

N.Y.—Lalin v. Darby, 24 N.Y.S.2d 
899, 261 App.Dlv. 833, appeal denied 
33 N.B.2d 562, 285 N.Y. 650, and 28 
N.Y.S.2d 404, 261 App.Div. 911. 
Amendments held properly pemilt- 
ted 

(1) In general. 

U.S.—Southern Lands v. Henderson, 

D. C.La, 28 F.Supp. 70L 
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petition, or the answer.^t The petition may be 
amended in form or in substance,even though 
it is verified,^^ and the fact that plaintiff has ob¬ 
tained a temporary restraining order on the peti¬ 
tion prior to his offer to amend does not bar the 
amendment^^ Ordinarily amendments will not be 
allowed which add or substitute a new cause of ac¬ 
tion,or whidb set up inconsistent daims^^ or de¬ 
fenses.*^ 

To show wiOmgness and ability to perform. The 
bill or complaint may be amended so as to diow 
that complainant is ready, able, and willing and 
offers to perform the agreement on his part** 


To ask for damages. A plaintiff may amend so 
as to change an action for specific performance 
to one for damages for the breach of the contract^** 
and, where plaintiff has sued for ^dfic perform¬ 
ance with his right reserved to demand damages in 
another suit, if defendant in a reconventional de¬ 
mand claims damages for breadi of the contract^ 
plaintiff may file a supplemental and amended peti¬ 
tion claiming damages in the altemative.*^ Where 
the petition seeks specific performance of the con¬ 
tract and damages for its breach, if plaintiff is un¬ 
able to obtain specific performance, he may amend 


CaL—Shattuck v. CShaMb 196 P.Sd 
476, 86 CaLAp 9 .Sd 810—sBV)wl«r v. 
Hansen, ISO P.Sd 161, 48 CsLApji. 
Sd 618. 

<3a.—Silverman v. Aldsy, S8 SJBLSd 
419, 800 Gtak 711. 

(8) To make pleadings oonform to 
proof.—Holly Hill Lumber C!o. v. Mo- 
<k>y, 88 S.B.8d 878, 801 8.0. 487— 
68 aj. p 1176 note 18 [d]. 

(8) With respect to partlea.—Bbi- 
grlesteln v. Shammo, 16 HJSLSd 989, 
896 nULpPb 168—68 OJ. p 1176 note 

18 m. 


In amended complaint to pay defend¬ 
ant remainder due under real estate 
contract was a sufficient tender to 
render performance by plaintiff com¬ 
plete and entitle plaintiff to speclllc 
performancst even though the offer 
was not made In original complaint. 
—BOmore Beal Zhtate Imp. Co. v. 
Olson, 76 N.B.8d 804. 888 BLApp. 746. 

Ga.—Irvin v. Locke, 88 SJLSd 889, 
800 Ga. 676. 

8.(1—Daniel v. Perry, 189 SJBL 868, 

188 aa 886. 


Amendments held propecly refused 
Fla.—■WUllama v. Howard C!ole A 
Co.; 81 8o.8d 914, 169 Fla. 16L 
OkL—(hnbtree v. Standard Sav. A 
Loan Ass’ll, 108 P.Sd 187, 187 OkL 
189. 

Pa.—Oettemy v. Homestead Ass’n of 
Westmoreland, 68 A.8d 886, 866 Pa. 
476. 

Vad—Mooers v. Wilson, 88 SJBLSd 791, 
188 Ya. 910. 

68 CU. p 1176 notes 18 [b], [f]. 

DMMklptikm'of p roperty 

(1) In action by vendee for specl- 
llo performance of agreement In form 
of escrow Instructions to purchase 
land, where vendee claimed that prop¬ 
erty description In agreement was 
different flrom boundaries shown to 
vendee by vendor, vendee should 
have been permitted to amend com¬ 
plaint to present su6h matter. If ven-' 
dee so deslred^WUSh v. Macalrsb 
887 P.Sd 617, 108 Gal.App.8d 486. 

(8) Although description of land 
set forth In original petition for spe- 
cAfle perfomtanoe 'of option agree¬ 
ment to convey land was Inadeauate 
to anthoriae decree^ court properly 
allowed' amendment to set forth ape^ 
olflo description of land—Martin v. 
Oakhurst Development Coup., 89 8JD. 
8d 179, 197 Oa. 888. . 

(8) Other amendments with ro- 
apect toideacriptlon.of property see 
68 CJT. p 1176 note 18 DG. 


78m HJD.—Cknpus Furla cAted tn 
Kern v. Kelner, 88 K.W.Sd 169, 174, 
76 N.D. 708. 

68 ax p 1176 note 18. 

Ammidmsnta hold properiy anowed 
C!aL—Manning v. Sourisaean, 18 P.Sd 
77, .188 CaLApp. 686. 

Oa.—Brimklln v. MoConnlOl^ 187 8JA 
6, 188 Ga. 767. 

68 GLJ. p 1176 note 18 M. 
Amendments helA properiy not al¬ 
lowed 

(1) In general.—Randall v. Doug¬ 
lass. 88 N.W.8d 781, 881 Mich. 498— 
68 OJ. p U76 note 18 [b]. 

(8) After decree granting spedflc 
pertormanca—PlesnesM v. Stoplen, 
160 A. 896, 800 Fa. 16L 
tfaBsly 

Amendment llrat day of trial to 
answer In vendor’s suit for perform- 
ance of contract was timely, where 
setting up new defense of i^ht to 
rescisalon, which was discovered on 
day amendment was flledd—Finch v. 
Gates, 889 N.W. 888, 810 Iowa 869. 

7dm Ga^—Mims v. Jones, 60 aXL 884, 
186 Ga. 64L 

aa Gaw—Mima ▼. Jones, supra. 

'ai. Ga^Mlms v. Jonea supriL 

aa Ga.—IdvOly v. Monday, 40 8M. 
8d 68, 801 Ga. 409, 178 AJUR. 1896 
—Wexdlaw V. Wardlaw, 194 aJS 
187, 186 Go. 18L 
68 GLJ. p 1177 note 17. 


Amended complaint related back 
to filing of origlsal^bfU so- thfit. offOr 


heUL aoi to 
(8) -In general. 
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lowa^^Dunlop v. First Trust Joint 
Stock Land Bank of GhlcagOb 870 
N.W. 868, 888 Iowa 887. 

Ohio.-Reek v. Daley, 48 NJD.8d 879, 
78 Ohio App. 807. 

68 OJ. p 1177 note 17 [a]. 

(8) Amended pleading alleging 
contract of sale where original plead¬ 
ing alleged gift—Milton v. Milton, 
88 B.EL8d 411, 196 Gta. 180. 

(8) Where petition for speeiflo per¬ 
formance of contract to aril land 
disclosed that attached exhibit of 
substantial copy of the contract did 
not contain all provisions of agree¬ 
ment amendment to petition which 
merriy supplied omitted provlslona 
did not set up a new and distinct 
cause of action.—Ldvriy v. Monday, 
40 SJBL8d 68, 801 CNl 409, 178 A.LJR. 
1896. 

8a Ala^POpe v. Ledbetter, 118 So. 

80, 816 Ala 808. 

68 OJ. p 1177 note 18. 

84 , Md.—Thompson v. Thomas A 
Thompson Co. of Baltimore City, 
104 A. 49, 188 Md. 488. 

68 aJ. p 1177 note 19. 

8a Yap—Parker v. Murphy, 146 &B. 

864. 168 Ya 178. 

68 OJ. p 1177 note 8a 

8a n.Sw—Oocpns Juris cUed Im T. S. 
a Mbtor Btelght Lines v. Leonard 
Tmdk Idnea D.aLa., 4 FAD. 866, 
867. 

Ga^BIaok v. Milner Hotela 88 SA 
8 d 780, 194 (3a 88a 
Pa—Stayer v. Warner, OoulFL, 60 
Mbntg.OQ; 179. 

68 OJ. p 1177 note 8a 
Daansges for firaadolsBb proenrement 
of contrast 

Okl^Whltestlne v. Gaddis^ 146 P.8d 
187, 198 GU. 489. 

Mew cense of aotton hold not stafesd 
Colo.—Prosser v. Sriimldt, 197 P.Sd 
818, 118 Colo. 608. 

Ga—Xiewls v. Warren, 179 BA 9ia 
61 GtauApp. 186. 

68 CLJ. p 1177 note 98 Cb]. 

87. Law—Uhlon Sawmill Ca v. Sum¬ 
mit Lumber Co. 49 Sa 87a 188 La 

66a 
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so as to state the damages more specifically with¬ 
out changing the suit into an action at law.^* 

§ 138. Demurrer 

A demurrer to a bill, complaint, or petition fOr spe- 
clfle performance will be sustained where It falls to state 
a cause of action; a general demurrer will not be sus¬ 
tained where the complaint is good in part. 

Defects in pleadings in specific performance may, 
as a general rule, except in those jurisdictions in 
which demurrers have been abolished, be objected 
to by demurrer.89 In general a demurrer is ap¬ 
plicable to any defense which may be made out 
from the allegations of the bill, complaint, or peti¬ 
tion;^® but, if the matter of defense is not ap¬ 
parent on the face of the bill, it is not available 
on demurrer,®! and a speaking demurrer is bad.®® 
A demurrer to a bill, complaint, or petition will be 


sustained where it fails to state a cause of action 
for specific performance.®® A defendant may de¬ 
mur to a bill, complaint, or petition which is defec¬ 
tive in that it is uncertain and indefinite;®^ where 
the contract set out is insufficient,®® as where it is 
not shown to be complete and certain,®® or it ap¬ 
pears unenforceable as within' the statute of 
frauds;®^ where it appears that necessary parties 
have not been joined®® or that certain parties have 
been improperly joined;®® where it appears that 
the action is prematurely brought;! where com¬ 
plainant's inability to perform the agreement ap¬ 
pears;® where it appears that plaintiflf is not will¬ 
ing to perform his part of the contract;® where 
the complaint shows that defendant did not own 
the property at the time he entered into the con¬ 
tract of sale;^ where defendant has an adequate 
remedy at law;® or for laches apparent on the face 


88. Colo.—^Riverside Land, etc., Co. 
V. Sawyer, 134 P. 1011, 24 Colo.App. 
442. 

89. Pailtire to d.emiir 

Fact that defendants in suit for 
specific performance of contract for 
sale of land did not demur to pur¬ 
chaser's bill on the grround that he 
sought an abatement in purchase 
price because of unwillingness of 
vendor's wife to release her dower 
right did not preclude defendants 
from maintaining that pur<^aser was 
not entitled to specific performance 
because of such abatement.—Mooers 
V. Wilson, 33 S.E.2d 791, 183 Ta. 910. 

90s Va.—Spinks v. Rice, 47 aE.2d 
424. 187 Va 780. 

91.' lEy.—Schaengold v. Behen, 208 
S.W.2d 726, 306 Ey. 544. 

Tex.—Sanderson v. Sanderson, 109 
S.W.2d 744, 130 Tex. 264. 

Corporate power of muBleipal corpo- 
ration 

Or.—^Public M^ket Co. of Portland 
V. City of Portland, 83 P.2d 440, 
160 Or. 155. 

Pinaaoial responsibility 
Under statute prohibiting refusal 
of specific performance on ground of 
adequate remedy in damages, unless 
party resisting enforcement gives 
bond or shows that he has property 
from which damages may be made, a 
showing of financial responsibility 
or tender of a bond cannot be made 
on demurrer to bill of complaint.— 
Wolbert v. Rief. Md., 71 A.2d 761— 
Laurel Realty Co. v. Himelfarb, Md., 
62 A.2d 263. 

92. Ga.—Moore v. Pittman, 196 SJBl 
50. 185 Ga. 619. 

93. Ga.—Wehunt v. Pritchett, 67 
S.E.2d 233, 208 Ga. 441. 

Kan.—^Perrine v. Perrlne, 58 P.2d 
1080, 144 Kan. 219. 


N.C.—Dillingham v. Kligerman, 69 
S.E.2d 500, 235 N.C. 298. 

58 C.J. p 1178 note 28. 

Ameaduiettt of petitton 

(1) Failure to sustain demurrer 
to petition as amended was held er¬ 
ror.—^Douglas V. Langford, 59 S.E.2d 
386, 206 Ga. 864. 

(2) On exception of no cause of 
action, whether petition of vendor 
seeking to compel specific perform¬ 
ance of contract stated cause of ac¬ 
tion was required to be determined 
from the original petition, where 
amended petition was filed after ex¬ 
ception was overruled.—-West Or¬ 
leans Beach Corporation v. Martinez, 
156 So. 165, 180 La. 81. 

Where question had beoome moot 
Ga.—^Monroe v. Goldberg, 57 S.E.2d 
448. 80 Ga.App. 770. 

94. Ga.—^Brogdon v. Hogan, 5 S.E.2d 
657, 189 Ga 244. 

68 aj. p 1178 note 29. 

95. Cal.—^Martin v. San Jose Bank, 
277 P. 197, 98 CaI.App. 890. 

W.Va—Smith v. Peterson, 76 S.E. 

• 804, 71 W.Va 394. 

Demurrer not sustained 
In suit for specific performance of 
an oral agreement to sell real prop¬ 
erty, where complainants in so far 
as part performance was concerned 
relied on an oral agreement, and did 
not rely on written memorandum or 
receipt as the agreement, argument 
that memorandum or receipt was 
lacking in an essential term in that 
it did not identify the property sold 
would not support demurrer to 
amended bill.—Hamilton v. Traub, 51 
A.2d 581, 29 Del.Ch. 475; 

96. Nev.—LaGue v. Second Judicial 
Dist. Court, Washoe County, 227 
P.2d 436, modified on other grounds 
and rehearing denied 229 P.2d 162. 

Va.—^Van Dyke v. Norfolk Southern 
R. Co., 72 S.E. 669; 112 Va. 835. 
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Pleadings held not demurrable 
Ala—Gadsden Homes v. Alabama 
Financery, 27 So.2d 626, 248 Ala 
379. 

Ind.—Indiana Const Materials Co. v. 
Tauck, 75 N.E.2d 197, 118 Ind.App. 
151. 

Md.—Gressitt v. Anderson, 51 A.2d 
159, 187 Md. 586—Nichols v. Heed, 
46 A.2d 695, 186 Md. 817. 

87. Ga—^Hotel Candler v. Candler, 
31 S..E.2d 698, 198 Ga 339. 

Md.—Kaufmann v. Adalman, 47 A.2d 
755, 186 Md. 639. 

58 C.J. p 1178 note 32. 

98. Ala—Cunliff v. McPherson, 172 
So. 697, 233 Ala 513. 

58 aJ. p 1178 note 38. 

Demurrer held insufficient 

Demurrer to wife's bill for specific 
performance of contract for sale of 
realty to her on ground of nonjoin¬ 
der of parties complainant was in¬ 
sufficient to present question whether 
complainant's husband, not named in 
demurrer as party not joined as com¬ 
plainant was necessary party com¬ 
plainant—Uunlifl V. McPherson, 172 
So. 597, 288 Ala 513. 

99. Md.—^Lanford v. Moore, 126 lA. 
686, 146 Md. 420. 

58 CJ. p 1178 note 84. 

1. Ga—Crosby v. Georgia Realty 
Co., 76 S.E. 38, 188 Ga 746. 

8« HI.—Mitzleff V. Midland Lumber 
Co., 170 N,E. 695, 838 111. 575. 

3. Md.—Camden Sewer Co. v. Mayor 
and Council of Salisbury, 160 A. 4, 
162 Md. 464. 

Bill held uot subject to demurrcir 
Md.—Camden Sewer Co. v. Mayor %Tid 
Council of Salisbury, supra 

4. Tex.—Bird v. Lester, Clv.App., 
166 S.W. 112. 

5. Colo.—^Leach v. Fullexv 173 P. 
427, 65 Colo. 68. 

58 C.J. p 1178 note 38. 
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of the pleading.® The court cannot overrule a de¬ 
murrer to an insufficient bill because of the magni¬ 
tude of the interests involved^ 

If the bill, complaint, or petition states a cause 
of action for specific performance, a demurrer 
thereto will not be sustained.® Thus, if otherwise 
sufficient, a demurrer to complainant’s pleading will 
not be sustained for failure to state matters which 
are considered matters of defense to be set up by 
defendant in his answer.® If the demurrer raises 
objections which do not go to the foundation of 
the suit, but which go rather to the procedure in 
the cause, it will not be sustained.^® A demurrer 
will not be sustained for failure of the complaint to 
show the authority of an agent with whom the con¬ 
tract was made.ii 

Exercise of equitable discretion. A demurrer 
does not raise the question whether the court, in its 
discretion, on consideration of all the equitable 
circumstances of the case, should enforce specific 
performance.!® 

Effect of ruling as dismissing action. An order, 


§ 138 

on a chambers hearing of a demurrer to a petition, 
that plaintiff have a certain number of days to pre¬ 
sent an amendment and that otherwise the case 
stand dismissed does not dismiss the petition so that 
the court on final hearing cannot allow amendments 
filed but not presented to the judge for allowance 
within the time specified.!® 

Demurrer to answer. It is error to sustain a de¬ 
murrer to an answer which, although it admits the 
execution of the contract, does not admit all of the 
facts essential to entitle plaintiff to a decree and 
which does allege facts constituting matter of af¬ 
firmative defense.!^ Where every material allega¬ 
tion of a complaint is controverted in the answer 
by specific denials which raise issues constituting 
a good defense to the complaint requiring a trial on 
the merits of the cause, it is error to sustain a 
demurrer to the answer.!® 

General and special demurrers. In a suit for 
specific performance a general demurrer is one 
which questions only the sufficiency of the bill, 
complaint, or petition to state a cause of action,!® 


SPECIFIC PERFORMANCE 


6 . Md.—Wolbert v. Rief, 71 A.2d 
761. 

Mass.—^Monalian v. Harvard Brew- 
Insr Co., 185 133, 241 Mass. 

286. 

8111 lisid not dsBiiTixxable 
Md.—Wolbert v. Rlef. 71 A.2d 761. 
XtvxunM olxdunstaiicefl 
It must affirmatively appear from 
petition that some unusual circum¬ 
stances exist because of delay ren- 
deringr specific performance Inequita^ 
ble, before demurrer will be sus¬ 
tained on ground of laches.—Parks v. 
Classen Co., 9 P.2d 432, 156 Okl. 43. 

7. Va.—^Van Dyke v. Norfolk South¬ 
ern R. Co., 72 S.E. 659, 112 Vcu 835. 

8. Cal.—Wilk v. VencUl, 180 P.2d 
351, 30 Cal.2d 104. 

Oa.—Thomas v. Eason, 69 S.E.2d 729, 
208 Ga. 822—^Bowles v. White, 57 
S.E.2d 547, 206 Ga. 433—Holliday v. 
Pope, 53 S.E.2d 350, 206 Ga. 801— 
Marsh v. Baird, 48 S.E.2d 629, 203 
Ga. 819—Delch v. Reeves, 48 S.E. 
2d 373, 203 Ga. 596—^Matthews v. 
Blanos, 40 S.E.2d 715, 201 Ga. 549 
—^Ledbetter v. Goodroe, 170 S.B. 
866, 177 Ga. 616. 

'Miss.—Old Liadies Home Ass’n v. 
Hall, 52 So.2d 650. 

Mo.—^Ver Standlg v. St. Louis Union 
Trust Co., 98 S.W.2d 588, 339 Mo. 
539. 

Wis.—Thomsen v. Olson, 262 N.W. 

601, 219 Wis. 145. 

58 CJ. p 1178 note 41. 

Attempt to set aside will 
Amended petition, seeking specific 
performance of, alleged oral contract 
.between petitioner and grandmother. 


whereby she promised to make will 
leaving to petitioner described real¬ 
ty, was not subject to general demur¬ 
rer as an attempt to have court of 
equity to set aside will, which had 
been probated in common form in 
court of ordinary.—Holliday v. Pope, 
53 S.E.2d 350, 205 Ga. 301. 
Difficulty of euforeiiig decree 

Demurrer to biU which stated a 
cause of action for specific perform¬ 
ance was properly overruled, even 
though difficulty of enforcing the de¬ 
cree because of multiplicity of acts 
of construction to be superintended 
might warrant chancellor in denying 
relief in exercise of his discretion.— 
Edison Realty Co. v. Bauemschub, 
62 A.2d 354, 191 Md. 451. 

In order to Justify dismissal on 
demurrer on ground that bill and 
exhibits state no contract, there muse 
be, as matter of law, no explanation 
of pleading which is consistent with 
contract—Dodge v. Blood, 300 N.W. 
121, 299 Mich. 364, 138 A.L.R. 322. 
Ziease contract 

A petition alleging that defendant 
had contracted to lease realty to pe¬ 
titioner, that although petitioner 
tendered first month’s rent defend¬ 
ant repudiated lease, and tiiat peti¬ 
tioner was sustaining irreparable 
damage, and praying for specific per¬ 
formance and damages, was not de- 
murrahle.—^Black v. Milner Hotels, 
22 S.E.2d 780, 194 Ga. 828. 

Value of property 

A petition for specific performance 
of a contract to sell property is not 
demurrable for failure to allege the 
value of the property where the court 
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has before it allegations from which 
the value thereof can be determined. 
—Higdon V. Dixon, 45 S.B.2d 423, 
203 Ga. 67. 

9. Colo.—Dominion Oil Co. v. Lamb, 
149 P.2d 660, 112 Colo. 420. 

58 C.J. p 1179 note 42. 

10. N.J.—Scott V. Carter, Ch., 76 A. 
1056. 

68 C.J. p 1179 note 43. 

11. Ark.—Anderson-Tully Co. v. 
Gillett Lumber Co., 222 S.W. 362, 
143 Ark. 97. 

12. S.C.—^Welling v. Crosland, 123 
SJJ. 776, 129 S.C. 127. 

58 C.J. p 1179 note 45. 

13. Ga.—Zipperer v. Helmnly, 97 
S.EL 74, 148 Ga. 480. 

lA Neb.—^Benedict v. Minton, 120 
N.W. 429, 83 Neb. 782. 

15. Cal.—California Mut. Co. v. 
Voigt, 42 P.2d 363, 5 Cal.App.2rf 
204. 

13. Tex.—Street v. Johnson, Civ. 

App., 96 S.W.2d 427. 

Oommoit-law award 
Where a statute requires all -sub¬ 
missions by persons acting as trus¬ 
tees to be in writing, plaintiff seek¬ 
ing specific performance of an award 
from a submission by trustees must 
bring his case within the statute, 
and, where the petition and exhibits 
show that the submission was by 
trustees and not in writing, a gen« 
eral demurrer will lie, notwithstand¬ 
ing a failure to raise the defense ox 
the statute by a special plea.— 
Averitt V. Swainsboro Methodist 
Church,- 9 S.112d 888, 193 Ga. 549. 
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and a general demurrer or exception will not be 
sustained where the complaint is good in part^^ 
A special demurrer must be resorted to in order to 
reach a formal defect,i8 or in order to attack the 
statement of facts for want of certainty.^^ An al¬ 
legation which states conclusions^o or sets out hear¬ 
say facts^i is subject to a special demurrer. In a 
jurisdiction in which general demurrers have been 
abolished, an exception which goes to the very 
basis of plaintiffs action has been held to consti¬ 
tute a special exception and not merely a general 

demurrer.22 

Admission by demurrer. A demurrer or excep¬ 
tion to a pleading admits the truth of all material 
and relevant facts which are well pleaded.^^ 

Determination. In passing on a general demurrer 


or exception every reasonable intendment arising on 
the pleading excepted to shall be indulged in favor 
of its sufficiency,24 and, if the bill is sustainable on 
any lawful theory, demurrer will not lie.26 

§ 139. Issues, Proof, and Variance 

a. Issues 

b. Proof 

c. Variance 

a. Issues 

In actions for specific performance, the Issues are 
confined to those raised by the pleadings. 

In actions for specific performance the issues are 
confined to those raised by the pleadings.26 Defend¬ 
ant is not entitled to avail himself of a defense not 
stated in his answer,27 even though such defense 


17. 6a.—Bailey v. Bell, 69 S.E.2d 
272, 208 Ga. 715. 

58 C.J. p 1180 note 48. 

Bigrlit to otber relief 
Where a petition for specific per¬ 
formance failed to show that plain¬ 
tiff was entitled to such relief but 
did show a right to other relief, a 
general demurrer to such petition 
was not sustained. 

Ky.—Talamini v. Bosa, 77 S.W.2d 
627, 257 Ky. 228. 

Md.—^Kahn v. Janowski, 60 A.2d 519, 
191 Md. 279. 

Pa.—Corkin v. Blake, 4 Phila. 10. 

18. Oa.—Consolidated Realty In¬ 
vestments V. Gasque, 48 S.E.2d 510, 
203 Ga. 790. 

19. Name of agent 

A special demurrer to require the 
name of the agent by and through 
whom plaintiff corporation contract¬ 
ed with defendant should be sus¬ 
tained.—^Bass V. African M. E. 
Church, 104 S.E: 437, 150 Ga. 452. 
Tender 

An allegation of tender defective 
in not being sufficiently definite may 
be reached by a special, but not by 
a general, demurrer.—Crovatt v. 
Baker, 61 S.E. 127, 130 Ga. 507. 

20. Ga.—Consolidated Realty Invest¬ 
ments V. Gasque, 48 S.E.2d 510, 203 
Ga. 790. 

AUegations held not mere oondn- 
slons 

Ga.—^Thomas v. B^on, 69 S.E.2d 729, 
208 Ga. 822—Matthews v. Blanos, 
40 SJE.2d 715, 201 Ga. 549. ’ 

21. Ga.—Consolidated Realty Invest¬ 
ments V. Gasque, 48 S.E.2d 510, 
203 Oa. 790. 

^ Tex.—Ryan v. Holcombe, Civ. 

App., 170 S.W.2d 838. 

.ISgoeptioii h^ snffloleat 
t Exception to petition seeking spe¬ 
cific performance against city of- al¬ 
leged contract for sale of land -was 
sufficient to direct attention, of trial | 


court to vice in plaintllTs petition 
and call Its attention to fact that it 
was insufficient under law to consti¬ 
tute a cause of action against city. 
—Simms-Wylie Co. v. City of Rang¬ 
er, Tex.Civ.App., 224 S.W.2d 265. 

23. Ga.—^Blumberg v. Nathan, 8 S.E. 
2d 374, 190 Ga. 67. 

Identity of property 

In an action for specific perform¬ 
ance of a contract to convey realty, 
actual possession by the purchaser 
of the property is sufficient to iden¬ 
tify the thing sold as against a gen¬ 
eral demurrer to the petition where 
defendant admits that the property 
specifically described in the petition 
is the property which is the subject 
matter of the contract.—Sturdivant 
V. Walker, 43 S.E.2d 527, 202 Geu 585. 

24. Tex.—^Robinson v. Collier, 115 
S.W. 915, 53 Tex.Clv.App. 285. 

58 C.J. p 1180 note 51. 

Ooastmctlon of leas# 

In an action for specific perform¬ 
ance involving the date of expiration 
of a lease, the landlord’s demurrer to 
the tenant’s complaint raised a ques¬ 
tion of law and not of fact,-and by 
demurring he must be bound by a 
fair construction of the provisions 
of the lease In fixing the term grant¬ 
ed.—I. X. Li. Furniture & Carpet In¬ 
stallment House V. Berets, 91 P. 279, 
32 Utah 464. 

25. N.J.—Scott T. Carter, Ch., 76 A. 
1056. 

26. Neb.—Wightman v. City of 
Wayne, 16 N.W.2d 78, 144 Neb. 871. 

N.J.—Standard Sur. & Ceua. Co. of 
New York v. Caravel Industries 
Corp., 15 A.2d 268, 128 N.J.Eq. 104. 
Wash.—^Thompson v. Weimer, 95 P. 

2d 772, 1 Wash.2d 145. 

58 C.J. p 1180 note 57. 

Xwmas ItM raised by general denial 

(1) Whether vendees had uncondi¬ 
tionally and effectively accepted the 
offer of option ajid tendered perform¬ 
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ance of the conditions thereof.—^Mas¬ 
ter Laboratories v. Chesnut, 49 N.W. 
2d 693, 154 Neb. 749. 

(2) Whether there had been a vol¬ 
untary partition of personal prop¬ 
erty.—Williams v. Victory Coal Co., 
192 S.E. 329, 119 W.VCL 200. 

Theory of relief or defense 

(1) Generally relief will not be 
granted on a theory which is not 
embraced in the allegations of the 
bill.—^Rork V. Las Olas Co., 23 So.2d 
839, 156 Fla. 510—58 C.J. p 1180 note 
67 [d]. 

(2) Where, however, a contract 
showed on its face that it was illegal, 
or if illegality appeared from the 
contract and evidence, the court 
could dismiss action, although ille¬ 
gality was not pleaded as a defense. 
—^Rathke v. Yakima Valley Grape 
Growers Ass’n, 192 P.2d 349, 80 
Wasli.2d 436. 

(3) Likewise, court could dispose 
of case on theory that contract was 
invalid as against ppblic policy, even 
though misrepresentation was the 
ground of defense.—Stearns v. Wil¬ 
liams, Idaho, 240 P.2d 833. 

doatroUlng Innie 

Whether a contract for the execu¬ 
tion of a will was In fact made was 
held to be the controlling issue un¬ 
der the pleadings.—Tucker v. Wy- 
cough, 109 S.W.2d 939, 194 Ark. >840. 

27. Or.—Oregon Growers’ Co-op. 

Ass’tt V. Lentz, 212 ^P, 811, 107 Or. 

561. 

58 C.J. p 1180 note 68. 

Homestead 

Where there is no plea of home¬ 
stead as a defense in a .eult by a ven¬ 
dee for specific performance of a 
contract for the sale of real property, 
the court is not required to ascertain 
whether the property is in fact a 
homestead because tiie contract of 
sale discloses that' defendants are 
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should appear in the evidence ;28 and, if plaintiff 
relies on waiver to destroy a defense, he must allege 
and prove it.^® 

b. Proof 

In an action for specific performance the plaintiff 


must prove the material facts necessary to support bis 
case, and the defendant must prove the facts relied oh 
as a defense. 

Plaintiff must prove the material facts necessary 
to support his case,30 and defendant must prove 
the facts relied on as a defense,^! unless such facts 


husband and wife.—^Bachman y. Neal, 
Tex.Civ.App., 180 S.W.2d 643. 

Specific performance as Inequitable 
Where circumstances which render 
specific performance inequitable do 
not appear on face of petition, they 
must be pleaded by answer in oirder 
to be available.—^Parks v. Classen 
Co., 9 P.2d 432, 156 Okl. 43. 

Value 

General denial was held insufficient 
to raise issue as to value.—Foley v. 
Cowan, 181 P.2d *410, 80 Cal.App.2d 
70. 

28. Ill.—^Potter v. Fon Du Lac Park 
Dist., 168 N.E. 908, 337 Ill. 111. 

29. Tex.—^Allinir v. Vander Stucken, 
Civ.App., 194 S.W. 443. 

58 C.J. p 1180 note 60. 

30. Ill.—Nelson y. McCabe Develop¬ 
ment Co., App., 98 N.E.2d 142. 

La.—^Louisiana State Hice MilliniT 
Co. v. Lawrence, App., 155 So. 494. 
Okl.—Dillard v. Ceaser, 243 P.2d 356. 
Wyo.—Wight V, Linden. 237 P.2d 475. 
58 C.J. p 1181 note 63. 

Existence of contract 
Kan.—Jones v. Davis, 197 P.2d 932, 
165 Kan. 626. 

58 C.J. p 1181 note 63 [a]. 

Exercise and acceptance of option 
Ill.—^Morris v. Ooldthorp, 60 N.E.2d 
857, 390 111. 186. 

58 O.J. p 1181 note 63 [b]. 

Description of property 
Ala.—^Tan-Kar Oil Co. v. Danley, 198 
So. 238, 240 Ala. 205. 

Colo.—Michell v. Taylor, 159 P.2d 912, 
114 Colo. 258. 

58 GLJ. p 1181 note 63 [d}. 

Fairness of contract 

(1) Plaintiff must prove that the 
contract was just and reasonable and 
the consideration adequate. 

Cal.—^Mendiondo v. Greitman, 209 P. 
2d 817, 93 Cal.App.2d 765—Davy 
V. Ogier, 198 P.2d 92, 87 Cal.App. 
2d 835—Quan v. Kraseman, 191 P. 
2d 16, 84 Cal.App.2d 650—Milton 
Kaufbnan, Inc., v. Smith, 186 P. 
2d 11,^82 CalA.pp.2d 302—Foley v. 
Cowan, 181 P.2d 410, 80 Cal.App.2d 
70—^Mayers v. Alexander, 167 P.2d 
818, 78 Cal.App.2d 752—O’Donnell 
v. Lutter, 156 P.2d 958, 68 Cal. 
App.2d 376—Dessert Seed Co. v. 
Garbus, 153 P.2d 184, 66 Cal.App. 
2d 838. 

N.C.—^Lindsay jv. Coble, 87 N.C. .602. 
58 C.J. p 1181 note 63 fe]. 

(2) An answer which .properly 
traverses , allegatioiu^ of complaint 
in suit for, specil^c perfonuSJPLce of 


contract as to fairness and adequacy 
of consideration raises fact issue and 
puts plaintiff on his proof.—^Haido- 
poulos V. Wooilett, 42 P.2d 1056, 5 
Cal.App.2d 229. 

Value of property in contract for ex¬ 
change of land 

Cal,—^Haidopoulos v. Wooilett, supra. 
58 C.J. p 1181 note 63 Ifh 

Performance or tender of perform¬ 
ance of contract 

(1) Parties seeking specific per¬ 
formance of contract must prove al¬ 
legations of performance or offer to 
perform every essential ingredient 
of contract which was required of 
him. 

U. S.—General Am. Life Ins. Co. v. 
Natchitoches Oil Mill, D.C.La., 64 
F.Supp. 816, reversed on other 
grounds, C.OA., 160 F.2d 140. 

Cal.—^Del Porto v. O’Donnell, 190 P. 

2d 955, 84 Cal.App.2d 548. 

Mo.—Parkhurst v. Lebanon Pub. Co., 
204 S.W.2d 241, 356 Mo. 934. 

Neb.—^Dingwerth v. Assendrop, 51 N. 

W.2d 756, 155 Neb. 343. 

58 C.J. p 1181 note 63 [g] (1). 

(2) Plaintiff must prove allegation 
that he has complied with all con¬ 
ditions, or that conditions were waiv¬ 
ed.—^Thorp v. Rutherford, 43 P.2d 
907, 150 Or. 167. 

58 C.J. p 1181 note 63 [g] <2). 

(3) However, plaintiffs were not 
required to allege and prove perform¬ 
ance of all conditions required by 
contract or an offer or tender in 
court to do so, where they were rea¬ 
dy, willing, and able to complete per¬ 
formance but defendant evaded them, 
at least refused their offers to close 
the deal, and refused to perform ac¬ 
cording to terms of contract.—Cullen 

V. Tolley, 184 P.2d 797, 199 Okl. 214. 

(4) Where defendant denies mak¬ 
ing alleged contract, plaintiff was not 
required to prove tender to maintain 
suit for specific performance.—^Reges- 
ter V. Lang, Tex.Com.App., 49 S.W.2d 
716. 

Ability, wiUinguesB, and readiness to 
perform 

Cal.—Dotson v. International Alli¬ 
ance of Theatrical Stage Emp. & 
Moving Picture Mach. Operators of 
U. S. & Canada, Local 162, 210 P. 
2d 5, 34 Cal.2d 362. 

Or.—^Thorp v. Rutherford, 43 P.2d 
907, 150 Or. 157—^Flesher v. Craft, 
88 P.2d 59, 148 Or. 633. 

Tex.—Copeland v. Bennett, CSlv.App., 
2^3 S.W.2d 264—^Dittoe v. Jones^ 
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Civ.App., 220 S.W.2d 315, refused no 
reversible error—Burford v. Poun¬ 
ders, Civ.App., 192 S.W.2d 914, er¬ 
ror granted. 

58 C.J. p 1181 note 63 [h]. 
irreparable izijury 

Pa.—Jones v. Krikevsky, Com.Pl., 48 
Lack.Jur. 25. 

Va.—Griscom v. Childress, 31 S.K2d 
309, 183 Va. 42. 

Abatement of price 
In suit by purchaser, before ques¬ 
tion of abatement of price could 
arise, purchaser must aver and prove 
that vendors were unable to convey 
quantity agreed on.—Wagner v. Bing. 
163 A 199, 163 Md. 496. 

Alternative cause of action for spe¬ 
cific performance 

Where petition opened with allega¬ 
tions in trespass to try title but al¬ 
so, in alternative, stated a cause of 
action for specific performance, suit 
did not fail because plaintiffs failed 
to prove either a legal or an equita¬ 
ble title to the land.—^Richards v. 
Combest, Tex.Civ.App., 208 S.W.2d 
392, refused no reversible error. 

Facts nnnecessary to case 

(1) Plaintiff heed not prove facts 
which are not necessary to his cas^. 
Ariz.—^Tyson v, Tyson, 149 P.2d 674, 

61 Ariz. 329. 

Cal.—Conway v. Moore, 160 P.2d 865, 
70 Cal.App.2d 166. 

Ill.—Hickey v. Hickey, 80 N.E.2d 423, 
374 Ill. 614. 

58 C.J. p 1181 note 63 [jl. 

(2) Accordingly, in an action to 
enforce a contract to convey realty, 
plaintiff need not prove that his le¬ 
gal remedy is inadequate.—'Prosser v. 
Schmidt, 197 P.2d 318. 118 Colo. 502. 

31. Ky.—Pawling v. Jadkman, Litt. 

Sel.Cas. 1. ‘I 

Mo.—^Eisenbeis v. Shillington, 159 S. 

W.2d 641, 349 Mo. 108. 

58 C.J. p 1181 note 64. 

Xaadeqnaey of constdeiratioa 
Idaho.—Anderson v. Whipple. 227 P. 
2d 351, 71 Idaho 112—^Locklear v. 
Tucker, 203 P.2d 380, 69 Idaho 84 
—^Mochel V. Cleveland, 5 P.2d 549, 
51 Idaho 468. 

Concion, fraud, or mistake 
IlL—^Hotze V. Schlanser. 102 N.E.2d 
131, 410 Ill. 265. 

xrnwiUlngriLess of spouse to couvey. 
Ala.—Deason v. Dobson, 34 So.2d 
596, 250 Ala. 396. 

Iowa.—^Peddicord v. Peddicord* 47 
W.2d.264, 242 Iowa 65d. / 
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■'are admitted by the adverse party.32 Matters not 
put in issue need not be proved nor should is¬ 
sues immaterial to the decision of the case be 
decided.®^ 

The general rule that evidence which tends to 
prove or disprove an issue presented by the plead¬ 
ings is admissible and that evidence of matters not 
put in issue by the pleadings is not admissible ap¬ 
plies in suits for specific performance.^^ Under a 
general denial or plea of the general issue defend¬ 
ant may show matter which tends to contradict and 
defeat plaintiffs averments,3® but matters of affirm¬ 
ative defense cannot be shown,37 since they must 
be specially pleaded before they can be shown and 
made available as a defense.^^ However, it has 
been held that, if a defense, although not pleaded, 
is proved without objection it will prevent specific 
performance,^^ but a defense which is not set up in 
the answer and which is absolutely inconsistent 
with the allegations of the answer will not prevent 
specific performance.^® Under an issue as to 
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whether plaintiff complied with the terms of the 
contract, evidence is admissible to prove the terms 
of the contract,4i as well as to prove whether they 
were complied with by plaintiff.^2 

Under a denial of the contract, evidence that 
plaintiff corporation has not contracted because it 
has not spoken through the only agents authorized 
to speak for it,^® or of the illegality of the purpose 
for which the sale was made,^^ is admissible. Un¬ 
der a plea of non est factum defendant may show 
that the contract is not his,^® and that it is invalid.^® 

An allegation that plaintiff has no adequate 
remedy at law is sufficient to admit proof of the 
necessity for relief in equity.**^ 

c. Variance 

In an action for specific performance the proof must 
conform to the pleadings, but as a general rule an im¬ 
material variance is not fatal. 

In an action for specific performance the proof 
must conform to the pleading.** Accordingly, 
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32. IlL—Potter V. Pon Du Dae Park 
Dlst., 168 N.K 908, 337 Dl. 111. 

58 C.J. p 1181 note 65. 

33. Ga.—^Toler v. Goodin, 87 S.E.2d 
609. 200 Ga. 527. 

58 CJ. p 1181 note 61. 

34. Colo.—McLean v. Jones. 8 P.2d 
261, 90 Colo. 213. 

58 C.J. p 1181 note 62. 

35. EvideiLce held admissible 

(1) Proof of plaintifiE’s announced 
inability to pay.—^Nuttall v. Holman, 
173 P.2d 1015, no Utah 875. 

(2) That defendant in practical 
construction of contract did not con¬ 
sider time of essence thereof.—^Bteiyes 
Mffir. Corp. V. McCauley, C.O.A.Ohlo, 
140 F.2d 187. 

(3) Value of plaintifTs services and 
of property, eUthougrh petition con¬ 
tained no allegation as to value of 
property.—^Morris v. Dunaway, 169 S. 
K 129, 176 Ga. 881. 

(4) Other evidence held admissible 
see 58 C.J. p 1182 note 69 [a]. 
Evidence held inadmissible 

(1) In general. 

Cal.—^Leland v. Craddock, 187 P.2d 
803, 83 Cal.App.2d 84. 

Mont.—^Browning Development Co. v. 

Milk River Development Co., 15 P. 

. 2d 913, 92 Mont. 468. 

58 CJ. P 1182 note 69 [b]. 

(2) Testimony ^at husband and 
wife, had stated that two children 
other than plaintill were their 
adopted children.—^Toler v. Croodin, 
87 S.R2d 609, 200 Ga. 527. 

(3) Evidence to establish that con¬ 
sideration was adeguate or that con¬ 
tract Was just and reasonable;—^May¬ 
er V. Beondo, 189 P.M 827, 83 Cal. i 


App.2d 665, rehearing denied 190 P. 
2d 23. 83 Cal.App.2d 665. 

(4) Proof in respect of modification 
of contract and a renting of the 
premises.—Klmento v. Cumberland 
Homes. 59 N.T.S.2d 312, 270 App.Div. 
763. 

Eraud 

Tex.—^Bachman v. Heal, Civ.App., 180 
S.W.2d 643. 

58 C.J. p 1182 note 69 [c]. 

Homestead 

(1) Where there was no plea of 
homestead as a defense, evidence of¬ 
fered by defendant to show that the 
property wan his homestead was in¬ 
admissible.—Bachman v. Heal, supra. 

(2) A general denial, Interposed 
to an answer alleging that the land 
in controversy was a homestead at 
the time of the contract and prior 
and subsequent thereto, raises the Is¬ 
sue of the continuous homestead 
character of the property and ren¬ 
ders pertinent evidence showing its 
abandonment as a homestead.—^Bell 
v. Crabb, Tex.Com.App., 244 S.W. 371. 

36. Wash.—^Thomas v. Hensel, 230 P. 
2d 290, 38 Wash.2d 457. 

58 C.J. p 1182 note 70. 

Evidence contesting allegation of 
performance h^ admissible 
Wash.—^Thomas v. Hensel, supra. 

37. H.C.—Goodman v. Robbins, 104 
S.E. 364, 180 H.C. 239. 

58 C.J. p 1182 note 71. 

33. Md.—Jaeger v. Shea, 99 A. 954, 
130 Md. 1. 

58 C.J. p 1182 note 72. 

39. Md.—Shea v. Evans, 72 A. 600, 
109 Md. 229. 

40i H. J.—West Heights Realty Corp. 
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V. Adelman, 152 A. 196, 107 H.J. 
Eq. 351. 

41. H.C.—^Drennan v. Wilkes, 103 S. 
E. 9, 179 H.C. 512. 

48. H.C.—Drennan v. Wilkes, supra. 

43. H.7.—Catholic Foreign Mission 
Soc. V. Oussani, 109 H.B. 80, 215 H. 
T. 1, Ann.Cas.l917A 479. 

44. Mo.—Sprague v. Rooney, 16 S. 

W. 505, 104 Mo. 349. 

45. Ind.—Roth v. Bolens, App., 169 
H.E. 340. 

46. Ind.—Roth v. Bolens, supra. 

58 C.J. p 1182 note 80. 

47. H.Y.—Shea v. Keeney, 140 H.Y. 
S. 912, 155 App.DEiv. 628. 

48. Mo.—Schebaum v. Mersman, 191 
S.W.2d 671—Sportsman v. Halstead, 
147 S.W.2d 447, 347 Mo. 286. 

58 C.J. p 1188 note 83. 

Material variance held shown 

(1) Where plaintiff alleged that 
contract was made before decedent 
executed deed conveying land to third 
persons to secure an alleged indebt¬ 
edness, but proof disclosed that con¬ 
tract was made after such date.— 
Sparks v. Bell, 30 S.E.2d 911, 198 
Ga. 156. 

(2) Other variances held material 
see 58 C.J. p 1183 note 84 [a]. 
Variances held not fatal 

(1) In general. 

Ala.—Holan v. Moore, 46 So.2d 825, 
254 Ala. 74. 

Minn.—Knaus Truck Lines v. Don¬ 
aldson, 51 H.W.2d 99. 

Mo.—^Maness v. Graham, 142 S.W.2d 
1009, 346 Mo. 738, 130 A.L.R. 225. 

(2) Allegation that defendant in¬ 
duced intestate to become a direc¬ 
tor in August, 1931, but' plaintifTs 
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plaintiff must prove the contract as laid in the 
bill and he cannot recover on some other contract;^® 
nor can plaintiff allege one contract, prove a 
different and illegal one, and then recover on the 
contract alleged.^® An immaterial variance has 
been held not to be fatal.5i 

In at least one jurisdiction a correspondence be¬ 
tween the pleadings and proofs is more rigidly 
exacted in cases of specific performance than in any 
other class of cases.®^ Under such a rule, an 
absolute correspondence is required not only be¬ 
tween every essential averment and the proof, but 
also between every redundant and superfluous aver¬ 
ment with respect to a material fact, or descriptive 
of a matter or thing necessary to be alleged.®3 In 
other jurisdictions, however, the rule is less strin¬ 
gently enforced, and it is not required that the 
proof shall correspond with every immaterial detail 
that may be set forth in the pleading,®^ but it relates 
to the substantial averments of the pleading which 
state the cause of action and to those only,®® so 
that, if the proof substantially supports the bill in 
its general aspect, it is sufficient.®® The rule laid 
down in various codes of procedure that no vari¬ 
ance shall be deemed material unless it has actually 
misled the adverse party to his prejudice has been 
applied in actions for specific performance.®^ 


Although in some jurisdictions it seems to make 
no difference in its application,®® ordinarily the 
rule as to variance is applied with greater strictness 
in the case of oral contracts than otherwise.®® 
However, a slight variance as to the time when®® 
or the place where®^ the contract was made has 
been held immaterial. Also, where plaintiff offers 
to pay the balance of the purchase price, a vari¬ 
ance as to the time plaintiff was to pay installments 
on the purchase price is immaterial.®® 

Where defendant, in a suit on an oral contract, 
sets up a contract different from that alleged by 
plaintiff, and defendant’s version is sustained by the 
proof, and plaintiff’s acts of part performance ap¬ 
ply equally well to either version, plaintiff®® or 
defendant®^ may have specific performance of the 
contract as thus varied, although it has been held 
that plaintiff cannot have specific performance 
in such a case.®® 

An apparent exception to the equity doctrine as 
to variance is found in the rule that plaintiff may 
be permitted to recover a portion of his claim.®® 
However, in a suit to enforce a parol gift, proof 
that a whole tract was given has been held not to 
support an allegation of the gift of a part®^ 


proof showed that meetingr of pro¬ 
spective directors was held Sept. 14, 
1931.—Muller v. Gables Racing’ Ass'n, 
196 So. 864, 142 Fla. 834. 

(3) Averment of parol contract 
wlUch is actually a written contract. 
—^Eniiott v. Northern Trust Co., 178 
IlLApp. 439. 

Discharge of mortgage 
Allegations of an agreement by the 
grantee to pay and to secure the dis¬ 
charge of the mortgage on a stated 
day are not proved by evidence that 
the grantee assumed the payment of 
the debt on that day and that the 
grantor guaranteed the discharge of 
the mortgage on the record.—■Wood¬ 
ruff v. Germansky, 185 N.E. 601, 233 
N.Y. 365. 

49. Ga.—Sparks v. Bell, 30 S.E.2d 
911, 198 Ga. 156—Salmon v. Mc¬ 
Crary, 21 S.R2d 857, 194 Ga. 413. 

Mich.—Woods v. Johnson, 253 N.W. 

257, 266 Mich. 172. 

Tex.—Sorsby v. Thom, Civ.App., 168 
S.W.2d 873—^Dyess v. Rowe, Civ. 
App., 177 S.W. 1001, error refused. 
68 C.J. p 1183 note 84. 

Varianioe held not shown 
Kan.—^Burger v. Pasley, 299 P. 608, 
133 Kan. 20& 

58 aj. p 1183 note 84 [b]. 

50. Wash.—McMillan v. Wright, 105 
P. 176, 56 Wash. 114. 

58 CJr. p 1184 note 85. 


51. U.S.—-New Jersey Zinc Co. v. 

Singmaster, D.C.N.Y., 4 F.Supp. 

967, modified on other grounds, C.C. 
A., 71 F.2d 277, certiorari denied 
Singmaster v. New Jersey Zinc Co., 
65 S.Ct. 106, 293 U.S. 691, 79 L..Ed. 
685. 

58 C.J. p 1184 note 86. 

Variances held immaterial 
Fla.—^Muller v. Gables Racing Ass’n, 
196 So. 864, 142 Fla. 834. 

Va.—Cannon v. Cannon, 163 S.E. 405, 
168 Va. 12. 

52. Ala.—Johnston v. Jones, 4 So. 
748, 85 Ala. 286. 

58 CJ. p 1184 note 87. 

53. Ala.—Jones v. Mahone, 47 So. 
195, 157 Ala. 105. 

58 C.J. p 1184 note 88. 

54. U.S.—^Beckwith v. Clark, Kan., 
188 F. 171, 110 C.aA 207. 

55. U.S.—Beckwith v. Clark, supra. 

56. Mont.—^Milwaukee Land Co. v. 
Ruesink, 148 P. 396, 60 Mont 489. 

58 C.J. p 1184 note 9L 

57. Mont—Milwaukee Land Co. v. 
Ruesink, supra. 

58 C.J. p 1184 note 93. 

BSaterial variances 
Provision in code was inapplicable 
to material variances.—^Mayer ' v. 
Beondo, 189 P.2d 327, 83 Cal.App.2d 
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665, rehearing denied 190 P.2d 23, 83 
CalApp.2d 665. 

58. Tex.—^Briscoe v. Bright’s Adm’r, 
Coxn.App., 231 S.W. 1082. 

58 C.J. p 1184 note 94. 

59. Mo.—Hayworth v. Hayworth, 236 
S.W. 26. 

58 C.J. p 1185 note 96. 

60. Ala.—Sherman v. Sherman, 67 
So. 255, 190 Ala. 446. 

61. Mo.—Jenkins v. Gordon, App., 
266 S.W. 136. 

58 C.J. p 1185 note 97. 

68. N.J.—Ashmore v. Evans, 11 N.J. 
Eq. 151. 

63. U.S.—^Bradford v. The Union 
Bank of Tennessee, Miss., 13 How. 
57, 14 L.Ed. 49. 

58 C.J. p 1185 note L 

64i Or.—^Thompson v. Hawley, 12 P. 
276, 14 Or, 199. 

W.Va.—Garrett v. Golf, 56 S.B. 351, 
61 W.Va. 221. 

65. Mich.—^Levandowski v. Althouse, 
99 N.W. 786, 136 Mich. 631. . 

58 C.J. p 1185 note 99. 

66. Mich.—Prendergast v. Prendeiv 
gast 173 N.W 377, 206 Mich. 526. 

58 C.J. p 1185 note S. 

67. —Rives v. Lamar, 21 S.R 
294, 94 Ga. 186. . .. 
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§ 140. Presumptions and Burden of Proof 

In accordance with the usual rules as to presump¬ 
tions and burden of proof the burden Is on the party 
seeking specific performance to show his right in equity 
and good conscience to the relief sought, and the burden 
Is on the defendant to prove affinnative defenses. The 
remedy at law for a breach of a contract for the sale 
of land will be presumed to be inadequate. 

The usual rules as to presumptions®^ and burden 
of proof®® in civil actions are applicable in actions 
to enforce specific performance of contracts. The 
burden is primarily on the party seeking specific 
performance to show his right^o in equity and good 
consciences^ to the relief sought, and on the person 
against whom such relief is sought to establish his 
aflSrmative defenses.^® When a person not a parly 


to a contract of sale sues for specific performance, 
he has the burden of showing an assignment of the 
contract to him,S8 and notice thereof to the vendor 
or his agent,or that he has assumed the obliga¬ 
tion of the contract and become bound to defendant 
for its performance-S5 

Inadequacy of remedy at law. Where the con¬ 
tract is for the sale of land, it will be presumed, 
sometimes by reason of statute, that a breach caimot 
adequately be relieved by pecuniary compensa¬ 
tion,*^® and that the remedy at law is inadequate,*^*^ 
blit in a suit to enforce a coi^tract other than one 
for the sale of land, the burden is on plaintiff to 
show that ordinary remedies at law are inade¬ 
quate.^® 


ea. Md.—Crudotti ▼. lyAnna, 90 A. 
2d 214. 

Wyo.—Takahashi v. Pepper Tank & 
Gontractinsr Go., 131 F.2d 339, 58 
Wyo. 330. 

58 G.J. p 1188 note 5. 

Stock of dose corporatiLon 
It will not be presumed that the 
shares of stock in a close corporation 
can either be procured on the market, 
or that they have any market value. 
—Safford v. Barber, 70 A- 371, 74 N. 
XEq. 352. 

69. Colo.—^Bowman v. Reybum, 170 
P.2d 271, 115 Colo. 82. 

70. Ga.—Howard v. Lee, 69 S.B.2d 
263, 208 Ga. 735. 

HL—Dick V. Halun, 176 N.R 440, 
344 HI. 168. 

Ky.—Hunts V. Peters, 150 S.W.2d 
665, 286 Ky. 227. 

Mo.—Corpus Juris cited in Hackbarth 
V. Gibstine, App., 182 S.W.2d 113, 
118. 

Or.—Harris v. Graven, 91 (P.2d 302, 
162 Or. L 

58 C.J. p 1186 note 9. 

Power to perform 

(1) A party seeking speclflc per¬ 
formance of contract obligation in¬ 
curred by corporation in Issuance of 
preferred stodc assumes burden of 
proving that there are funds out of 
which payment can lawfully be made. 
—Wainwrigrht Trust Co. v. Murat 
Temple Ass*n, 9 N.E.2d 91, 212 Ind. 
47&. 

(2) Employer, seeking to compel 
employee to make statutory oath to 
application for patent coveringr al¬ 
leged invention discovered’durinsr pe¬ 
riod of employment, has burden of 
proof on issue whether employee was 
first and ori^rlnal Inventor, and could 
truthfully make statements required 
in verified application for patent.— 
Guth V. Minnesota Min. & Mfj. Go., 
CCAWis., 72 F.2d 385, certiorari de¬ 
nied Minnesota Mininj & Mtg, Go..v. | 


rGuth, 55 S.Gt 506, 294 U.S. 711, 79 
L.Ed. 1245. 

Xaventioa within contract 
One seeking: specific performance of 
agrreement to assigrn patent has bur¬ 
den of proving: that Invention was 
within agreement—Webr Co. v. Win- 
sor, C.C.AMich.. 19 P.2d 231, certio¬ 
rari denied 48 S.Ct 118, 276 U.S. 555, 
72 L.Ed. 425. 

Bamagfes 

(1) In action for specific perform¬ 
ance of bond for deed and for dam- 
agres, plaintiff had burden of proof 
on issue of damagres.—^Lombardi v. 
Laudatl, 200 A 1019, 124 Conn. 569. 

<2) In action to enforce specific 
performance of contract or, in the 
alternative, to recover value of serv¬ 
ices, where specific performance was 
denied, burden was on plaintiff of es¬ 
tablishing: his alternative cause of 
action, including: value of his serv¬ 
ices.—^Reynolds v. Conner, 128 P.2d 
664, 190 OkL 323. 

7L Cal.—Khoury v. Barham, 192 P. 

2d 828, 85 CalApp.2d 202. 

Han.—^Bahney v. Gross, 10 P.2d 844, 
135 Kan. 446. 

Mo.—Corpus Juris cited in Hackbarth 
V. Gibstine, App., 182 S.W.2d 113, 
118. 

58 C.J. p 1186 note 10. 

Ck>od faith 

Broker seeking: specific perform¬ 
ance of contract for sale of real es¬ 
tate has burden of proving: affirma¬ 
tively that he acted in strictest grood 
faith dn buying: property himself for 
amount less than offer he had re¬ 
ceived without notifying: principal.— 
Rushton V. Andersen, 133 A 805, 47 
R.L 44L 

72, Iowa.—^Thomsen t. Thomsen, 7 
N.W.2d 815, 232 Iowa 1161. 

N.T.—^Parsons v. Ldpe, 286 N.T.S. 
60, 158 Misc. 32, aflOrmed Parsons v. 
First Trust & Deposit Co., 277 N.T. 
& 426, 243 App.Div. 681 and 277 N. 

712. 


T.S. 428, 243 App.Div. 681, affirmed 
200 N.E. 31, 269 N.Y. 630. 

Pa.—^In re Tobias' Estate, 67 Pa.Dlst. 
& Co. 91. 

58 C.J. p 1186 note 11. 

Agrreement not to assigru 
Conn.—^Harris v. Clinton, 88 A2d 542, 
138 Conn. 657. 

73. Ill.—Kellogg: V, Kartte, 154 N.B. 
231, 323 Ill. 443. 

Mich.—^Kapelovltch v. White, 203 N. 
W. 134, 230 Mich. 427. 

74. Mich.—^Kapelovitch v. White, su¬ 
pra. 

75. Ul.—Kellogg V. Kartte, 154 N.E. 
231, 323 Ill. 443. 

76. Cal.—Pitt V. Mallalieu, 192 P.2d 
24, 85 Cal.App.2d 77—^Remmers v. 
Cidliot, 138 P.2d 306, 59 Cal.App.2d ’ 
113—Wehen v. Lundgaard, 107 P.2d 
491, 41 Cal.App.2d 610. 

Minn.—Shaughnessy v. Eidsmo, 28 
N.W.2d 362, 222 Minn. 141, 166 A 
I L.R.2d 435. 

Mont.—Conner v. Helvlk, 78 P.2d 541, 
105 Mont 437. 

N.D.—Orfield v. Harney, 157 N.W. 

124, 33 N.D. 568. 

Showing of monetary, damage 
Plaintiff's right to a[ decree of spe¬ 
cific performance for exchange of 
real property does not depend on 
ability to show that he suffered 
monetary damage by reason of de¬ 
fendants’ refusal to consummate con¬ 
tract—Remmers v, Ciciliot, 188 P.2d 
306, 59 CaLApp.2d 118. 

77. U.S.—Rowah ▼. Harbumey Oil 
Co., C^GAKah., 91 F.2d 122. 

Ala.—^Patton v. Robison, 44 So.2d 254, 
253 Ala. 248. 

Cal.—^Remmera;v. Ciciliot,r 138 P.2d - 
806, 59 GaLApp.2d 118. 

78. m.—Linder v. Potier, 100 N.E.2d 
602, 409 lU. 407. 

Mass.—Poltorak v. Jackson Chevrolet 
Co., 79 N.E.2d 285, 322 Mass. 699. " 
58 CJ. p 1186 note 17. ^ 
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Existence and terms of contract. The burden is 
on plaintiff to show the existence of the contract 
sought to be enforced"^® and its termsand no 
presumptions will be indulged in favor of the exe¬ 
cution of a contract whereby an aged widow con¬ 
sents to the distribution of the estate among her 
children.81 However, where two signers of a 
contract, sued for specific performance, claim that 
the contract was not to become operative unless 
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signed by a third person, the burden is on them to 
prove such defense.®^ 

Where a contract to convey land is sought to be 
enforced, the burden is on plaintiff to prove that it 
contains all the material terms®® expressed in a 
clear, definite, and unequivocal manner.®^ In the 
absence of definite terms in a contract for the sale 
of land, the court will, if necessary, presume that 
a mortgage to be executed in part payment of the 
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presumptioiL rebnttaUe 

The statutory presumption that 
breach of agrreement to transfer per¬ 
sonal property can be adequately re¬ 
lieved by pecuniary compensation is 
rebuttable.—^Brubaker v. D’Orazi, 179 
P.2d 538, 120 Mont 22. 

79. U.S.—^Freeman v. Altvater, C.C. 
A.MO., 129 F.2d 494, modified on 
othOr grrounds 130 F.2d 763, re¬ 
versed on other grounds Altvater v. 
Freeman, 63 S.Ct 1115, 319 U.S. 359, 
87 Li.Ed. 1450, mandate conformed 
to, C.C.A., 138 F.2d 854—^Lawrence 
iPrint Works v. Lynch, D.C.Mass., 
52 F.Supp. 615, affirmed, C.C.A., 146 
F.2d 996. 

Ark.—^Rolfe v. Johnson, 228 S.W.2d 
482, 217 Ark. 14—^Lacey v. Bennett, 
195 S.W.2d 341. 210 Ark. 277— 
Reynolds v. Henry, 187 S.W.2d 167, 
208 Ark. 650. 

Cal.—^Khoury v. Barham, 193 P,2d 
823, 86 Cal.App.2d 202—Cisco v. 
Tan Lew, 141 P.2d 438, 60 Cal.App. 
2d 576. 

Colo.—Kiter v. Owen, 168 P.2d 254, 
115 Colo. 7—^Mestas v. Martini, 155 
P.2d 161, 118 Colo. 108. 

D.C.—^Fox V. Johnson & Wlmsatt 127 
P.2d 729, 76 U.SA^pp.D.C. 211. 

Ga.—^Mann v. Moseley, 67 S.E.2d 128, 
208 6a. 420—^Matthews v. Blanos, 
40 S.E.2d 715, 201 Ga. 649. 

HI.—Linder v. Potier, 100 N.E.2d 602, 
409 111. 407—Williams v. Corcoran, 
178 N.B. 348, 346 Ill. 106—Dick v. 
Halun, 176 N.E. 440, 344 111. 163. 
Iowa.—^Bombel v. Sch^er, 47 N.W.2d 
842, 242 Iowa 619. 

Han.—Frontier Lodge No. 104, A- F. 
& A. M. of Washington, Han., v. 
Wilson, 30 P.2d 307, 139 Kan. 76— 
Bahney v. Gross, 10 P.2d 844, 135 
Han. 446. 

Ky.—^Huntz v. Peters, 160 S.W.2d 666, 
286 Hy. 227. 

Mich.—Green v. Bambrick, 49 N.W. 
2d 160, 331 Mich. 243—Sheardy v. 
Baker, 35 N.W.2d 283, 323 Mich. 
364—Bailey v. Bailey, 32 N.W.2d 
‘ 429, 321 Mich. 166—Bicholtz v. 
Grunewald, 21 N.W.2d 914, 313 
Mich. 666—Hems v. Hems, 5 N.W. 
^ 2d 552, 303 Mich. 23—Bell v. Cra¬ 
mer’s Estate, 295 N.W. 553, 296 
■ Mich. 44—Nix v. Jensen, 276 N.W. 
817, 282 mck. 195—Sieg v. Sendel- 
bach, 240 N.W. 75, 256 Mich. 456. 


Neb.—Nelson v. Glidewell, 51 N.W. 
2d 892, 155 Neb. 372—Casper v. 
Frey, 41 N.W.2d 363, 152 Neb. 441— 
Anderson v. Anderson, 36 N.W.2d 
287. 160 Neb. 879—Lunkwitz v. 
Guffey, 34 N.W.2d 256, 150 Neb. 
247—Riley v. Riley, 33 N.W.2d 525, 
160 Neb. 176—O’Brien v. FTicke, 27 
N.W.2d 403, 148 Neb. 369. 

N.M.—Gibbons v. Town of Hot 
Springs, 178 P.2d 400, 61 N.M. 49. 
N.T.—Stirnweis v. Cacioppo, 180 N. 

E. 364, 258 N.Y. 632, motion denied 
182 N.E. 165, 259 N.T. 526. 

Ohio.—^Alban v. Schneiders, 34 N.E. 
2d 302, 67 Ohio App. 397—Guaran¬ 
tee Title & Trust Co. v. Moores, 
Oom.Fl., 68 N.E.2d 365, affirmed, 
App., 68 N.E.2d 378. 

Or.—^Dodge v. Davies, 179 P.2d 735, 
181 Or. 18. 

Pa.—^Markovitz v. Markovitz, 8 A.2d 
42, 336 Pa. 136. 

S.C.—Baylor v. Bath, 1 S.E.2d 139, 
189 S.C. 269. 

Tex.—Antwine v. Reed, 199 S.W.2d 
482, 145* Tex. 521. 

Vt—Cook V. Holden, 35 A.2d 353, 
113 Vt 409. 

Wash.—Golden v. Mount, 203 P.2d 
667, 32 Wash.2d 653—^Forsberg v. 
Everett Trust & Sav. Bank, 200 
P.2d 499, 31 Wash.2d 982. 

58 C.J. p 1187 note 20. 

All elements of contract 
Mich,—Fisk v. Fisk, 44 N.W.2d 184, 
328 Mich. 670—Dodge v. Blood. 11 
N,W.2d 846, 307 Mich. 169. 

Or.—^Portland Mortg. Co. v. Elder, 53 
P.2d 1045, 152 Or. 406. 

Execution and delivery of contract 
Ky.—Sampson v. Cottongim, 61 S.W. 
2d 309, 249 Hy. 670. 

Acceptance of offer 
Ohio.—^Asbury v. Hugh L. Bates 
Lodge No. 686, F. & A. M., 24 NJSi. 
2d 638, 62 Ohio App. 430. 

68 C.J. p 1187 note 20 [a]. 

Denial of signature 
Defendant’s denial of signature on 
the contract placed burden on plain¬ 
tiff to prove its genuineness.—South¬ 
ern Lands v. Henderson, D.C.La., 40 

F.Supp. 716, 

Exercise of option within time limit 
In action for specific perfonnance 
of option plaintiffs must prove that 
letter exercising option was received 
by defendants on or before the ex¬ 
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piration date of the option, and not 
merely that letter was mailed on or 
before such date.—Starr v. Hoick, 
28 N.W.2d 289, 318 Mich. 452, 172 
A.L.R. 413. 

Authority of agent 
Pa.—^Fishman v. Davidson, 85 A-2d 
34, 369 Pa. 39—Neth v. St. John’s 
Reformed Church of Hempfield Tp., 
6 A.2d 421, 335 Pa. 155. 

80. Ky.—^Huntz v. Peters, 160 S.W. 
2d 665, 286 Hy. 227. 

Mo.—^Sulgrove v. Sulgrove, 215 S.W. 
2d 490. 

N.Y.—Goodman v. De Roche, 1 N.T.S, 
2d 613, 253 App.Div. 834. 

Ohio.—^Beidler v. Davis, 50 N.B.2d 
613, 72 Ohio App. 27—Alban v. 
Schnieders, 34 N.E.2d 302, 67 Ohio 
App. 397. 

58 C.J. p 1187 note 21. 

Usual terms 

Even if parties had agreed as to 
the substantial terms of the lease 
for motion picture theater and terms 
not agreed to were the "usual” ones 
in such cases, lessees seeking spe¬ 
cific performance of lease against 
owners would have burden to es¬ 
tablish such "usual” terms.—^Dodge 
V. Davies, 179 P.2d 785, 181 Or. 13. 
Property within terms of contract 
Where letter agreement described 
property to be sold as all of the 
"properties, real estate, machinery, 
building supplies and equipment used 
with” a certain business, and ven¬ 
dor failed to show that property de¬ 
scribed in his petition was used with 
such business and that there was no 
other property so used, agreement 
would not be specifically enforced.— 
Seaboalt v. Vandaveer, Tex.Civ:App., 
231 S.W.2d 665, refused no reversible 
error. 

Contract presumed complete* when 
signed 

Ky.—Meder v. SUver, 9 S.W.2d 1989, 
225 Hy. 733. 

81. Neb.—In re Panko, 119 N.W. 
224, 83 Neb. 145. 

88. Cal.—Stanton v. Singleton, 54 
P. 587, 6 Cal.Unrep.Cas. 129. 

83. Gal.—Allman v. Rich, 245 P. 439, 
76 CaLApp. 601. 

84. CaJ.—Allman v. Rich, supra. 

58 G.J. p 1187 note 80. 
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price was to l>e payable on demand, and to carry 
the legal rate of interest after demand.®® 

Validity of contract. The burden is on defendant, 
setting up ibe invalidity of the contract as a de¬ 
fense, to establish such defense.®® Where defend¬ 
ant defends on the ground that his offer to contract 
was withdrawn before the contract was executed, 
he must establish such defense,®^ but the burden of 
proving ratification of an agent’s acts in signing 
the contract sought to be enforced is on plaintiff.®® 
One seeking to enforce a contract to do some¬ 
thing forbidden by law is presumed to know that 
such contract is invalid.®^ 

Fraud or mistake. A contract fair on its face is 
presumed correctly to express the intention of the 
parties.®<> Fraud, defeating specific performance, 
will not be presumed, but is an affirmative defense 
which must be proved like any other fact.®^ The 
burden of proof is on defendant to make out his 
ilefense of mistake.®® So, where defendant alleges 
ddiat a provision in a lease giving plaintiff an op- 
dion to purchase the premises was inserted by mis- 
-take, the burden is on defendant to overcome the 
^presumption that, when he signed the lease, he knew 
-that it contained the option sought to be enforced.®® 
Where plaintiff contends that a deed which he ac¬ 
cepted as performance of the contract conv^ed on¬ 
ly part of the property called for by the contract, 
the burden is on him to prove fraud or mistake 
sufficient to avoid the general rule that acceptance 


of a deed by the purchaser discharges the vendor 
from any further obligation.®^ However, where 
one holding a confidential or fiduciary relation to 
another brings suit for specific performance of a 
contract between them, the burden is on him to 
establish that there was no deception, misunder¬ 
standing, or undue influence.®® 

Fairness of contract; sufficiency and adequacy 
of consideration. The burden has been held to be 
on plaintiff to prove that the contract is fair and 
just,®® and that, where a vendee seeks to enforce a 
contract by executors for the sale of land belonging 
to the estate, the burden of proving that the price 
agreed to be paid was adequate is on plaintiff,®'^ 
and in a suit for performance of an alleged adoption 
contract by decedent, complainant must not only 
establish the execution of the contract and full per¬ 
formance on his part, but also must show that the 
agreement was full and complete, certain, fair, 
and just in all its parts and provisions.®® On the 
other hand, it has been held that the consideration 
fixed by the parties is presumed to be adequate 
and reasonable,®® and that, where defendant seeks 
to show that a contract is unfair and inequitable 
by reason of extrinsic facts not disclosed by the 
contract itself, the burden is on him to prove such 
facts as a defense.^ Where there is confidential 
or fiduciary relationship between the parties, the 
burden is on plaintiff to prove that the contract is 
fair, just, and equitable, that it was freely and 
voluntarily entered into, and that it is supported by 


8S. N.J.—^Luczak v. Mariove, 112 
A. 494, 92 N.J.Eq. 377, affirmed 116 
A. 925, 93 N.J.EQ. 501. 

80. Iowa.—Golf View Realty Co. v. 
Sioux City. 269 N.W. 451, 222 Iowa 
433. 

58 C.J. P 1187 note 25. 

CompetesLcy to contract 

In suit to enforce contract for sale 
of land on plea that a vendor was in¬ 
competent at time he executed con- 
tract« defendants had burden of 
showing: such incompetency and 
thereafter it became duty of plain¬ 
tiff to show that plaintiff was enti¬ 
tled to equitable relief.—^Lynder v. 
Schulkin, 9 N.W.2d 672. 305 Mich. 
451. 

87. IlL—'Kuehnle v. Augustin, 164 
N.E. 194, 333 Ill. 31. 

88. Mo.—Koob V. Ousley, 240 S.W. 

102 . 

89. III.—C. D. Gammon Co. v. 
Standard Trust, etc.. Bank. 158 
N.E. 810, 327 Ill. 489. 

S8 aJ. p 1187 note 28. 

sa TJ.S.~Hbwland v. Blake. Wis., 
97 U.S. 624. 24 KEd. 1027—Dan- 
ciger Oil Ss Refining Co. of Texas 
V. Ball,^ aC.A;Tex., 54 F.3d 908. 


Good faith presumed 
In suit by lessee for specific per¬ 
formance of option in lease to pur¬ 
chase demised premises, court would 
assume that parties acted in good 
faith in executing lease and that 
they intended to proceed in a 
straightforward manner in carrying 
out its terms, including option, 
should lessee exercise it.—Shayeb v. 
Holland. 73 N.E.2d 731, 321 Mass. 429. 

91. Ill.—Parker v. Dameika. 23 N.R 
2d 52, 372 Ill. 235. 

Ky.—^Dance v. Zumalt, 129 S.'W'.2d 
989, 279 Ky. 41—Taylor v. John¬ 
son, 58 S.W.2d 392, 248 Ky. 280. 
Mich.—Redman Oil Co. v. Shaw. 288 
N.W. 318, 291 Mich. 8. 

H.C.—^Bell V. Brown, 42 SJE12d 92, 
227 N.C. 319. 

58 C.J. p 1187 note 82. 

IXisrepreseiLtation 

Tex.—^Lawrence v. Pennsylvania Cas¬ 
ualty Co., Civ.App.. 175 S.W.2d 972. 

92. Mass.—Cawley v. Jean, 75 N.B. 
614, 189 Mass. 220. 

58 C.J. p 1188 note 34. 

93. Mich.—^Meade v. Brown, 188 N. 
W. 514, 218 Mich. 556. 
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94L N.J.—Carter v. Mishell. 67 A.2d 
199. 4 N.J.Super. 310. 

95. N.J.—Pattberg v. Gott, 140 A. 

795, 102 N.J.Ba. 371. 

58 C.J. p 1188 note 33. 

95. Ga.—Hhrris v. Abney, 67 S.B.2d 
724, 208 Ga. 518—^Mann v. Mose¬ 
ley, 67 S.B.2d 128, 208 Ga. 420. 
JLddltioaal consideratioiL 

In action for specific performance, 
where contract recited that signing 
of lease by plaintiff was sole con¬ 
sideration for promise to convey the 
interest, if there was any additional 
consideration provable under parol 
evidence rule, plaintiff had burden 
of proving it.—Houghton v. Thomp¬ 
son, 115 P.2d 654, 57 W^o. 196. 

97. N.J.—Bettcher v. lEnapp, 120 A. 
39, 94 N.J.Bq. 433. 

98. Ill.—^Mould V. Rohm, 113 
991, 274 HI. 547. 

99. Ill.—^Hickey v. Hickey, 80 N.B. 
2d 423, 374 Ill. 614. 

1. Ill.—Chicago Title, etc., Co. ▼. 
Illinois Merchants’ Trust Co., 160 
N.B. 597. 329 XIL 334. 

Ind.—^Indianapolis Northern Tract. 
Co. V. Bssington, 100 N.B2. 765, 54 
Ind.App. 286. , . 
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a fair and valuable consideration.* Under a stat¬ 
ute which declares that specific performance of a 
contract cannot be enforced if the party against 
whom performance is sought has not received an 
adequate consideration, or if it is not, as to him, 
just and reasonable, it has been held that a valuable 
consideration will be presumed where the contract 
is in writing,* and that the burden is on defendant 
seeking to invalidate a written contract for want 
of a sufficient consideration to support it, to prove 
such defense,^ but it has also been held that it 
will not be presumed that there was an adequate 
consideration* and that plaintiff has the burden of 
showing both that the consideration was adequate® 
and that the contract was in all respects fair and 
just7 

Partial failure of consideration. The burden is 
on defendant to establish his defense of partial fail¬ 
ure of consideration for a contract to sell land.® 

Contracts within statute of frauds; part perfonn-- 
once. Where a vendee sues to enforce specific per¬ 
formance of a contract for the sale of land and 


defendant denies the contract, the burden • is on 
plaintiff to show that the contract was executed in 
compliance with the requirements of the statute 
of frauds.* The burden is on plaintiff to show 
either that a contract within the statute, of frauds 
was in writing,^* or that facts exist warranting en¬ 
forcement by equity even though the contract is not 
in writing,such as that the contract has been 
fullyi* or partlyi* performed, and that the acts 
relied on as part performance were done in reliance 
on the contract.!^ 

Modification or novation of contract. Where 
plaintiff alleges that the contract was modified after 
its execution, he has the burden of proving modi¬ 
fication.!* The burden is on defendant to establish 
his defense that there had been a novation whereby 
plaintiff agreed to pay an additional price, but had 
failed to do so.i* 

Rescission, cancellation, or abandonment of con-- 
tract. Where defendant, while admitting the exe¬ 
cution of the contract, claims that it has been, re- 


a. Ala.—Collier v. Tatum, 160 So. 
680, 280 Ala. 218. 

W.Va.—^Hopkins v. Bryant, 6 S.R2d 
246, 121 W.Va. 748. 

3. Cal.—Porter v. Stockdale, 164 P. 
83, 82 Cal.App. 792. 

Mont—Saint V. Beal, 213 P. 248, 
66 Mont 292. 

5k Cal.—^Haddods y. Knapp, 151 P. 
1140, 171 Cal. 59—Porter v. Stock- 
dale, 164 P. 33, 32 Cal.App. 792. 

3. Cal.—(Shoury v. Barham, 192 P.2d 
823, 85 Cal.App.2d 202—>Nordin v. 
Wedler, 190 P.2d 209, 84 Cal.App. 
2d 322—Gundelflngrer v. Mariposa 
Commercial & Min. Co., 165 P.2d 
57, 72 Cal.App.2d 540—Bichholtz 
V. Nicoll, 151 P.2d 664, 66 Cal.App. 
2d 67—^Pittler v. Bank of America 
Nat Trust & Sav. Ass*n, 68 P.2d 
981, 16 Cal.App.2d 5—Haidopoulos 
V. Woollett 42 P.2d 1056, 5 Cal. 
App.2d 229. 

58 C.J. p 1188 note 43. 

Exchange oonttaot 

Proof of value of property, for 
which plaintiff in suit for specific 
performance of exchange agreement 
contracted to exchange other prop¬ 
erty, was Indispensable to his cause 
of action.—Haidopoulos v. Woollett 
supra. 

7. Cal.—Nordin v. Wedler, 190 P.2d 
209, 84 CalA.pp.2d 322—Gundel- 

finger v. Mariposa Commercial & 
Min. Co., 165 P.2d 67, 72 Cal.App.2d 
540—Hichholtz v. Nicoll, 151 P.2d 
664, 68 Cal.App.2d 67—Pittler v. 
Bank of America Nat Trust & Sav. 


Ass*n, 58 P.2d 981, 15 Cai.App.2d 
5—^H^dopoulos V. Woollett 42 P.2d 
1056, 5 Cal.App.2d 229. 

58 C.J. p 1188 note 44. 

8. Ala.—Williams v. Kilpatrick, 70 
So. 742, 195 Ala. 563. 

9. N.C.—Clegg V. Bishop, 125 S.K 
122, 188 N.C. 564. 

10. Cal.—Allman v. Rich, 245 P. 439, 
76 Cal.App. 601. 

W.Va.—CSmith v. Peterson, 76 S.JS. 
804, 71 W.Va. 364. 

11. Cal.—Brooks v. Whitman, 10 P. 
2d 1007, 122 Cal.App. 660. 

Ga.—^Taylor v. Cureton, 25 S.E.2d 815, 
196 Ga. 28—Averitt v. Swainsboro 
Methodist Church, 9 S.E.2d 888, 
190 Ga. 649. 

Mich.—Gardner v. Gardner, 19 N.W. 

2d 118, 311 Mich. 615. 

Mo.—Feigenspan v. Pence, J168 S.W. 

2d 1074, 350 Mo. 821. 

Neb.—Noetzelmann v. Noetzelmann, 
•43 N.W.2d 616, 153 Neb. 133—Cas¬ 
per V. Prey, 41 N.W.2d 363, 162 
Neb. 441. 

N.T.—Bedlni v. Christo, 70 N.T.S.2d 
221, 189 Misc. 377, modified on 
other grounds 76 N.T.S.2d 433, 273 
App.Div. 804. 

12. Neb.—^Riley v. Riley, 33 N.W.2d 
525, 150 Neb. 176. 

Okl.—Johnston v. Baldock, 201 P. 
654, 83 OkL 285. 

13. Ark.—^Rolfe v. Johnson, 228 S. 
W.2d A82, 217 Ark. 14. 

Colo.—Kiter v. Owen, 168 P.2d 254, 
116 Colo. 7. 

Mich.—Green v. Bambrick, 49 N.W. 
2d 160, 331 Mich. 243. 
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Neb.—Sopcich v. Tangeman, 45 N.W^ 
2d 478, 153 Neb. 606—Anderson v.. 
Anderson. 36 N.W.2d 287, 150 Neh 
879. 

N.Y.—Bedini v. Christo, 70 N.Y.k2d 
221, 189 Misa 377, modified .bn other 
grounds 76 N.Y.S.2d 483, 273 App. 
Div. 804. 

Wash.—Golden v. Mount, 203 P.2d 
667, 32 Wash.2d 653—Porsberg v. 
Everett Trust & Sav. Bank, 200 
P.2d 499, 31 Wash.2d 932. 

58 C.J. p 1188 note 49. 

14. Colo.—'KJter v. Owen, 168 P.2d 
254, 115 Colo. 7. 

Mo.—^Roberts v. Clevenger, 225 S.W. 
2d 728 

Neb.—Nelson v. Glidewell, 51 N.W.2d 
892, 155 Neb. 372—Casper v. Prey, 
41 N.W.2d 363, 152 Neb. 441—An¬ 
derson V, Anderson, 36 N.W.2d 287, 
160 Neb. 879—^Lunkwitz v. • Guffey, 
34 N.W.2d 256, 150 Neb. 247—Riley 
V. Riley, 33 N.W.2d 626, 160 Neb. 
176. 

N.Y.—Bedini v. Christo. 70 N.Y.S.2d 
221, 189 Misa 877, modified on 
other grounds 76 N.Y.S.2d 433, 273 
App.Div. 804. 

Wash.—^Porsberg v. Everett Trust 
& Sav. Bank, 200 P.2d 499, 31 Wash. 
2d 932. 

58 C.J. p 1189 note 60. 

16. Ark.—^Moody v. Kahn, 298 S.W. 
353, 174 Ark. 1072. 

Md.—^Foster-Porter Enterprises v. 

De Mare, 81 A.2d 325. 

Pa.—Williams v. BaxbarettQk. Com.Pl., 
64 Montg.Co. 1,' 14 SonLLeg.J. 39. 

16. Ala.—Williams v. Kilpatrick; 70 
. So. 742, 195 Ala, .563. , 
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scinded canceled or at)andoned,i5 the burden 

on him to prove such claim. 

Performance of contract. Plaintiff has the bur¬ 
den of showing performance^O or an offer to per- 
form^i within the time specified in the contract^^ 
or a valid excuse for his failure to perform,^3 such 
as that performance was prevented by defendant, 
or that his failure to perform was caused by some 
default on the part of defendant,^5 or that defend¬ 


ant has waived the right to object.26 The burden 
of proof is also on plaintiff to show his readiness, 
willingness, and ability to perform his unper¬ 
formed part of the contract.^? The statutory pre¬ 
sumption of payment from lapse of time does not 
apply to a vendee seeking specific performance, so 
as to absolve him from the burden of proving pay- 
ment.23 Where a contract provides that it shall be 
unenforceable if certain events occur within a speci¬ 
fied time, the burden is on defendant, setting up such 


17. TT.S.—^Plank v. Schifter, I>.C.Pa., 
85 F.Supp. 397. 

Pa.—Turner v. 1518-20 Locust St. 

Co.. 59 Pa.Dist.&Co. 55. 

58 C.J. p 1189 note 63. 

18. ni.—Rae v. Klotter, 160 N.E. 
147, 329 Ill. 59. 

Md.—^Foster-Porter Enterprises v. 

De Mare, 81 A.2d 325. 

N.T.—^Kroll V. Zimmerman, 88 N.T.S. 
2d 440, appeal dismissed 91 N.Y.S. 
2d 751, affirmed 96 N.Y.S.2d 369, 
276 App.Div. 1096. 

27.0.—Bell V. Brown, 42 S.R2d 92, 
227 N.G. 319. 

19. Iowa.—Dee v. Collins, 22 N.W. 
2d 333, 237 Iowa 429. 

58 aj. p 1189 note 55. 

Sa Cal.—Callisch v. Farnham, 188 
P.2d 775, 83 CaI.App.2d 427. 

Colo.—^Bowman v. Beyburn, 170'P.2d 
271, 115 Colo. 82. 

Ga.—^Mann v. Moseley, 67 S.E.2d 128, 
208 Oa. 420—^Matthews v. Blanos, 
40 S.E.2d 715, 201 Ga. 549—Wash- 
ingrton Mfg:. Co. y. Wickersham, 40 
S.E.2d 206, 201 Ga. 635—Silverman 
V. Alday, 38 N.E.2d 419, 200 Ga. 211. 
m. —^Brubaker v. Hatjimanolis, 88 
N.E.2d 543, 404 111. 342-^olinson 
V. Hiedler, 70 N.E.2d 570, 895 111. 
412—McDonald v. Sautter, 178 N.E. 
340, 346 111. 67—Stagman v. Las- 
son, 178 N.E. 166, 345 111. 482— 
Alger Y. Community Amusements 
Coi^., 50 N.E.2d 594, 320 IlLApp. 
184. 

Kan.—^Bahney y. Gross, 10 P.2d 844, 
135 Kan. 446. 

Ky.—^Twyford v. Twyford, 243 S.W. 
2d 930—Long y. Reis, 160 S.W.2d 
668, 290 Ky. 198—Kuntz v, Peters, 
160 S.W.2d 665, 286 Ky. 227—Bry¬ 
ant Y. Jones, 75 S.W.2d 34, 255 Ky. 
606. 

Mass.—National OYerall Dry Clean¬ 
ing Co. V. Yavner, 73 N.E.2d 744, 
321 Mass. 434. 

Mich.—^Le Baron Homes v. Pontiac 
Housing Fund, 29 N.W.2d 704, 319 
Mich. 310—Nix v. Jensen, 275 N.W. 
817, 282 Mich. 195—Muirhead y. 
Frelmann, 258 N.W. 238, 270 Mich. 
181. 

Mo.—^Rosenberg v. Steiner, 228 S.W. 
2d 806, 360 Mo. 447—Warren y. 
Curry, 177 S.W.2d 472, 352 Mo. 363 
—Braxtoh Realty & InYestment Co. 
T. Schellenberg,- 142 S.W.2d 1006. 


Neb.—O’Brien v. Pricke, 27 N.W.2d 
403, 148 Neb. 369. 

N.M.—Gibbons v. Town of Hot 
Springs, 178 P.2d 400, 51 N.M. 49. 

N.Y.—^Bowen y. Horgan, 181 N.B. 667, 
259 N.Y. 267—Rice v. Reilly, 113 
N.Y.S.2d 767. 280 App.Div. 826— 
Goodman v. De Roche, 1 N.Y.S.2d 
613, 253 App.Div. 834—Peerless 

Sugar Co. v. 35 Steuben St Realty 
Corp., 66 N.Y.S.2d 839, appeal dis¬ 
missed 69 N.Y.S.2d 922—^Raines y. 
Moran, 57 'N.Y.S.2d 800, affirmed 62 
N.Y.S.2d 817, 270 App.Div. 979. 

Ohio.—^Mustard v. Cook, App., 34 
N.E.2d 808—^Alban v. Schnieders, 
34 N.E.2d 302, 67 Ohio App. 897. 

Pa.— Ij. C. S. Colliery, Inc. v. Globe 
Coal Co.. 84 A.2d 776, 369 Pa. 1. 

S.C.—^Baylor v. Bath, 1 S.EL2d 139, 
189 S.C. 269. 

Tex.—Continental Royalty Co, y. 
Marshall. Civ.App., 239 S.W.2d 837. 

58 C.J. p 1189 note 56. 

Compliaaoe with oondltloiui 

Mich.—Fisk v. Fisk, 44 N.W.2d 184, 
328 Mich. 570. 

N.Y.—Delia v. Wallander, 101 N.Y.S. 
2d 279. 

2L Cal.—Gundelfinger y. Mariposa 
Commercial & Min. Co., 165 P.2d 
67, 72 Cal.App.2d 640—^Bourdieu v. 
Baker, 44 P.2d 587, 6 CalApp.2d 
150. 

Colo.—Bowman v. Reybum, 170 P.2d 
271, 115 Colo. 82. 

Ga.—Washington Mfg. Co. y. Wicker- 
sham, 40 S.E.2d 206, 201 Ga. 635— 
Silverman v. Alday, 38 N.E.2d 419, 
200 Ga 211. 

Ky.—^Twyford v. Twyford, 243 S.W. 
2d 930—Long v. Reiss, 160 S.W.2d 
668, 290 Ky. 198—^Kuntz v. Peters, 
150 S.W.2d 665, 286 Ky. 227. 

N.M.—Gibbons v. Town of Hot 
Springs, 178 P.2d 400, 51 N.M. 49. 

N.C.—^Troitino v. Goodman, 35 S.E.2d 
277, 225 N.C. 406. - 

Tex.—City of El Paso v. Long, Civ. 
App., 209 S.W.2d 950, error refused, 
no reversible error—-Voges v. 
Krezdorn, Civ.App., 127 S.W.2d 937. 

58 C.J. p 1189 note 57. 

22. Ill.—^Brown v. Jurczak, 74 N.B. 
2d 821, 397 Ill. 532. 

23. Ill.—^McDonald Y« Sautter, 178 

N.E. 340, 346 Hi. 67. . , : ; 
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Neb.—O’Brien v. Fricke, 27 N.W.2d 
403. 148 Neb. 369. 

58 C.J. p 1189 note 58. 

24. Ill.—Alger v. Community Amuse¬ 
ments Corp., 60 NJE:.2d 594, 320 Ill. 
App. 184. 

25. N.C.—^Troitino v. Goodman, 86 
S.E.2d 277, 225 N.C 406. 

58 CJ. p 1189 note 59. 

26. Ga—W ashington Mfg. Co. v. 
Wickersham, 40 S.E.2d 206, 201 Ga 
635—Silverman v. Alday, 38 S.E.2d 
419, 200 Ga 711: 

N.Y.—^Bowen v. Horgan, 181 N.E. 667, 
269 N.Y. 267—Peerless Sugar Co. 
V. 35 Steuben St Realty Corp., 66 
N,Y.S.2d 839, appeal dismissed 69 
N.Y.S.2d 922. 

58 C.J. p 1189 note 60. 

27. Ark.—^Lacey v. Bennett 195 S.W. 
2d 341, 210 Ark. 277. 

Cal.—Gundelfinger v. Mariposa Com¬ 
mercial & Mia Co., 165 P.2d 57, 
72 Oal.App.2d 540. 

Conn.—^England v. Pfau, 197 A. 689, 
123 Cona 601. 

Ill.—^Brubaker v. Hatjimaziolls, 88 N. 
E.2d 843, 404 IlL 842—Brown v. 
Jurczak, 74 N.E.2d 821, 397 Ill. 
532—Johnson v. Riedler, 70 N.E.2d 
570, 395 Ill. 412—McDonald v. 

Sautter, 178 N.E. 340, 346 Ill. 67— 
Stagman v. Lasson, 178 N.E. 166, 
845 HI. 482. 

Ky.—^Twyford v. Twyford, 243 S.W. 
2d 930—Long v. Reiss, 160 S.W.2d 
668, 290 Ky. 198—Kuntz v. Peters, 
160 S.W.2d 665, 286 Ky. 227—Bry¬ 
ant V. Jones, 75 S.W.2d 34, 255 Ky. 
606. 

Neb.—O’Brien v. Frickei 27 N.W.2d 
403, 148 Neb. 369. 

N.Y.—^Bowen v. Horgan, 181 N.B. 667, 
259 N.Y. 267—^Peerless Sugar Co. 
V. 35 Steuben St Realty Corp., 66 
N.Y.S.2d 839, appeal' dismissed 69 
N.Y.S.2d 922.' 

R.I.—^Altman v. McDonald, 12 A.2d 
230, 64 R.I. 311. 

•Tex.—Corzelius v,vOliver, 220 S.W.2d 
. 632, 148 Tex. 76. 

58 C.J. p im nota 6L 

28. N.Y.r-^awreBce v. Balt 14 N.Y. 
477-7-Morey y. Fanners’ L. & T. Co., 

...,U,N.Y..302. , 
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provisions as a defense, to prove that they have 
occurred.29 

Title of vendor^ In an action by a purchaser 
to enforce a contract of sale he need not offer proof 
of the vendor’s title,since inability of defendant 
to perform because of want of title is a matter 
of defense to be proved by him,3i and the burden 
is on him to show that he cannot make the title 
marketable.32 However, where the contract pro¬ 
vides that performance by the vendor shall be ex¬ 
cused if he is unable to give title, the burden is 
on the purchaser as plaintiff to show that the ven¬ 
dor is able to give good title or that his inability to 
do so is the result of his own fault or collusion.33 
In an action by a vendor where the vendor’s title 
is denied, the burden is on him to show a good 
title,3^ or a title which the contract called for;35 
but, where the vendor makes a sufficient showing 
of title, and the vendee, as an affirmative defense, 
alleges that there are defects therein, the burden 
is on the vendee to show wherein the title is de¬ 
fective or insufficiently established.36 So, where 
the purchaser refuses an abstract of title for ex¬ 
amination, every presumption is against his ob¬ 
jection to the title on the ground that there was a 
conveyance in the chain of title by heirs at law of 
a decedent, and no showing that decedent had no 
creditors having a right to resort to the realty for 
payment,37 and the burden is on the purchaser to 
rebut this presumption by showing that there were 
such creditors.33 Where the purchaser refuses to 
perform on the ground that the land is subject to 


certain building restrictions, and the vendor claims 
that such restrictions have been abandoned, an 
abandonment will not be presumed from the fact 
that the owner for whose benefit the restrictions 
were created has not taken steps to prevent viola¬ 
tions, where his property is not affected by the 
violations.33 Where a contract for the sale of land 
provides that the title shall be approved by the ven¬ 
dee’s attorney, the vendor, in order to enforce 
specific performance where his title is rejected by 
the attorney, has the burden of proving that such 
rejection was arbitrary or in bad faith.^® 

Laches. The burden has been held to be on 
plaintiff to show that he has not been guilty of un¬ 
reasonable delay in seeking relief.^^ It has been 
held that, where the action is instituted within the 
time fixed by the analogous statute of limitations, 
the burden is on defendant to prove that the doc¬ 
trine of laches should be applied^3 |)ut, when suit is 
instituted after the statutory time has elapsed, 
plaintiff has the burden of showing that the doc¬ 
trine of laches should not be applied.^3 

§ 141. Admissibility 

Any evidence otherwise competent Is admissible In 
an action for specific performance where It tends to prove 
or disprove a material fact or issue. 

Ordinarily, the general rules as to admissibility 
of evidence in civil actions are applicable in actions 
for specific performance.^^ Any evidence other¬ 
wise competent is admissible which tends to prove 
or disprove,^3 and as established in some, cases 


S9. N.T.—^Bergrena ▼. Zimmerman, 
226 N.Y.S. 275. 131 Misc. 488. 

58 C.J. p 1186 note 16. 

SOi Ala.—Prince v. Bates, 19 Ala. 
105. 

Neb.—Gartrell v. Stafford. 11 N.W. 
732. 12 Neb. 545. 41 Am.R. 767. 

31. Tex.—^Tyrrell-Combest Realty 
Co. V. Mullen. Civ.App., 268 S.W. 
1011 . 

32. Minn.—^Henschke v. Toungr, 28 
N.W.2d 766, 224 Minn. 339. 

Wife’s interest in property 

(1) In suit by purchaser against 
vendor for specific performance of 
contract for sale of property, burden 
was on vendor to establish defense 
that he had no right to perform con¬ 
tract because his wife owned as her 
separate estate an undivided interest 
in property which could be divested 
only by her voluntary conveyance.— 
Dipuccio V. Hanson, Tex.Civ.App.. 233 
S.W.2d 863. 

(2) In action for spedflc perform- 
aii^oe of oral contract to convey real¬ 
ty. court would not presume that 
wife of one of 1;he parties refused to 
release her statutory dower interest 


but there was a presumption of har¬ 
mony and unity of will between the 
spouses.—^Peddicord v. Peddicord, 47 
N.W.2d 264. 242 Iowa 555. 

33. Mass.—^LaFond v. Frame, 89 
N.B.2d 51, 327 Mass. 864. 

34. Ill.—Garbelman v. Hoffman, 159 
N.E. 220. 328 HI. 193. 

58 ax p 1190 note 64. 

Waiver of issue of title 

It is not incumbent on the vendor 
to prove title where the vendee 
waives the issue.—Richards v. Cal- 
ley. Tex.Com.App., 23 S.W.2d 684, 25 
S.W.2d 329, answer to certified Ques¬ 
tions conformed to, Civ.App., 28 S.W. 
2d 1095—58 C.X p 1190 note 71. 

35. Mass.—Strumskis v. Tllenas, 168 
N.B. 157, 268 Mass. 550. 

36. Ey.—'Wolverton v. Baynham, 10 
S.W.2d 837, 226 Ky. 214. 

58 C.X p 1190 note 66. 

Value of reserved interest 

Where a defendant by way of 
avoidance of liability to perform con¬ 
tract of purchase reUes on the exist¬ 
ence of reservation of riparian water 
rights appurtenant to property, the 


burden is on him to prove that the 
water rights reserved were of some 
value.—^Henry Waterhouse Trust Co. 
V. Freitas, 33 Hawaii 139. 

37. Ill.—Allen v. Hayes, 141 N.E. 
188, 309 Ill. 374. 

33. Ill.—Allen V. Hayes, supra. 

39. Md.—^Bealmear v. James, 128 A. 
40, 147 Md. 274. 

40- Tex.—Dixie Oil Co. v. Mc- 
Bumett, Com.App., 6 S.W.2d 83. 

41. Ark.—^Lacey v. Bennett, 195 S. 
W.2d 341, 210 Ark. 277. 

42. U.S.—Shell V, Strong, aC.A, 
Kan., 151 F.2d 909. 

43. TJ.S.—Shell V. Strong, supra. 

44. Ill.—Binder v. Hejhal, 178 N.E. 
901. 347 Ill. 11. 

45. Ala.—Baugh v. Board of Ed. of 
Marshall County, 14 So.2d 508, 244 
Ala. 522. 

Conn.—Socony-Vacuum Oil Co. v, 
Elion. 11 A.2d 5, 126 Conn. 310, 

Ga—^Thompson v. Riggs, 19 S.E.2d 
299. 193 6a. 632—Mickle v. Moore, 
4 S.E.2d 217, 188 Ga 444—Wardlaw 
V. Wardlaw* 1 S.E.2d 24. 187 Ga 
467. 
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oa the question even in a slight degree,a ma¬ 
terial fact or issue. Thus, evidence is admissible 
on behalf of plaintiff to show the inadequacy of 
legal remedies,^*^ and the equities of his case,^* 
and on behalf of defendant to show the impossibility 
of performance by him,49 or any other reason why 
the contract should not be enforced but evidence 
which is irrelevant, immaterial, or incompetent un¬ 
der such rules should be excluded.5i Since the 


right to specific performance is a matter resting 
largely in the sound discretion of the court, as dis¬ 
cussed supra § 9, the courts have always indulged 
great latitude in hearing evidence to determine 
whether, in equity and good conscience, perform¬ 
ance should be enforced.^^ 

Existence, terms, and construction of ^contract. 
The existence of the contract,53 as well as the 


Ind.—Foster v. Ktinger, 175 N.B. 136, 
32 Ind.App. 700. 

Mass.—Flier v. Rubin, 73 N.B.2d 742, 
321 Mass. 464. 

Mo.—Findley v. Johnson, 142 S.W.2d 
61. 

Mont.—O’Sullivan v. Simpson, 212 
P.2d 435, 123 Mont 314. 

N.T.—^Malday Realty Co. v. Security 
Trust Co. of Rochester, 234 N.Y.S. 
794, 162 Misa 436. 

N.C.—Warner v. Consolidated Realty 
Corp.* 185 S.B. 421, 210 N.C. 1. 

Pa.—Cochrane v. Szpahowski, 49 A.2d 
692, 355 Pa. 357. 

UtaJL—Latimer v. HoUaday, 134 P.2d 
183, 103 Utali 152. 

58 C.J. p 1191 note 74. 

AotioB by assignee 
One suing for specific performance 
of a contract to convey may intro¬ 
duce a memorandum of the contract 
and a written assignment to him of 
the purchaser’s rights thereunder.— 
Tutt V. Davis. 110 P. 690, 13 OalJVpp. 
716. 
larotiioa 

<1) In action by transferees of op¬ 
tion in deed to redeem for specific 
performance of option, wherein de¬ 
fendant averred in amended answer 
that he went into possession of real- j 
ty after grantor in deed had received 
the consideration and had appro¬ 
priated it to his use, testimony of de¬ 
fendant that he had been and was in 
possession of the realty was relevant 
because possession would have put 
transferees on notice of whatever 
rights defendant had in the realty.— 
Barron v. Anderson, 63 S.£i.2d 682, 
205 6a 287. 

(2) In action to compel convey¬ 
ance of land allegedly purchased sub¬ 
ject to contract of sale in favor of 
plaintiff, evidence that two months 
prior to purchase of land by husband 
of purchaser acting as her agent the 
husband was informed of plaintiff’s 
claim was admissible.—Hopkinson v. 
First Nat Bank, 200 N.B. 381, 293 
Mass. 570. 

Ability to borrow 

(1) Evidence of value of property 
was not admissible to prove purchas¬ 
er’s ability to borrow amount neces¬ 
sary to pay purchase price.—Shell 
Oil Co. V. Kapler, Minn., 60 N‘.W.2d 
707. 

(2) Where party seeking specific 
performance of contract to convey 


certain property to him relies solely 
on borrowing money on the property 
to obtain its purchase price, the val¬ 
ue of the property is a relevant is¬ 
sue at the trial.—Oliver v. Corzelius, 
Tex.OivApp., 223 S.W.2d 271, error 
dismissed. 

46. Conn.—New Haven Sand Blast 
Co. v. Dreisbach, 128 A. 320, 102 
Conn. 169. 

47. Mich.—Watkins v. Minor, 183 
N.W. 186, 214 Mich. 380. 

58 C.J. p 1191 note 76. 

48. IJ.S.—Coles V. Denslow, C.CJL 
Colo., 270 F. 22. 

68 C.J. p 1191 note 77. 

49. Cal.—^Title Guarantee, etc., Co. 
V. Henry, 280 P. 959, 208 Cal. 185. 

N.C.—Alston V. Savage, 91 S.B. 842, 
173 N.C. 213. 

Sa N.C.—Thompson v. Clapp, 10'4 
S.B. 523, 180 N.a 247. 

58 CJ. p 1191 note 79. 

Adequacy of legal remedy 

In suit for specific performance of 
oral contract to devise realty in con¬ 
sideration of plaintiff’s making re¬ 
pairs on decedent’s properties, evi¬ 
dence of an estimate of time con¬ 
sumed by plaintiff in making repairs 
should have been admitted, where 
services claimed were such that they 
could be adequately compensated in 
money.—Herman v. Madden, 162 S.W. 
2d 268, 349 Mo. 447. 

51. U.S.—Joseph B. Seagram & Sons 
V. Bynum, C.A.Ark., 191 P.2d 5— 
New Jersey Zinc Co. v. Singmaster, 
D.C.N.T., 4 F.Supp. 967, modified on 
other grounds, aC.A., 71 F.2d 277, 
certiorari denied Singmaster v. 
New Jersey Zinc Co., 55 S.Ct. 106, 
293 Tr.S. 591, 79 L.Ed. 685. 

Fla—Alexander v. Bess, 167 So. 533, 
123 Fla 713. 

Ga—Thompson v. Riggs, 19 S.B.2d 
299, 193 Ga 632. 

Ill.—^McGrory v. McCormick, 79 N.B. 

2d 485, 400 Ill. 203. 

Okl.—Krumme v. Walker, 181 P.2d 
835, 199 Okl. 6. 

Tex.—^Bradley v. Howell, Civ.App., 
126 S.W.2d 547, error dismissed 
judgment correct. 

58 C.J. p 1191 note 80. 

Self-servliig dedarations are gener¬ 
ally incompetent.—Woods v. Woods, 
Mo.App., 13 S.W.2d 569. 
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Pleadings in settled action 
Ky.—Kidd v. Jody, 161 S.W.2d 606, 
290 Ky. 379. 

Character and xepntatioii 
In purchaser’s suit for specific per¬ 
formance of a contract to sell land, 
court properly excluded testimony 
concerning character and reputation 
of purchaser or that of his wife.— 
Gulvin V. Sunshine Park, 44 A.2d 
75, 137 N.J.Ba. 249. 

Copy of letter relating conversatloiL 
Idaho.—Johnson v. flatness, 211 P.2d 
769, 70 Idaho 37. 

Pailure to mratlon contract 
In suit for specific performance of 
oral contract to leave property, tes¬ 
timony that plaintiff or testator 
never mentioned contract to witness 
was irrelevant.—^Sherling v. Conti¬ 
nental Trust Co., 165 S.B. 560, 175 
Ga. 672. 

52. U.S.—^Tezas Co. v. Andres, D.C. 
Idaho, 97 F.Supp. 454—Corpus 
Juris cited in Denson v. Mapes, D. 
C.Nev., 71 F.Supp. 503, 508, af¬ 
firmed, C.C.A, 166 F.2d 322. 

Mich.—Fisk V. Fisk, 44 N.W.2d 184, 
328 Mich. 670. 

58 C.J. p 1191 note 82. 

Testimony as to change in financial 
condition of purchaser at time of 
trial, and after defective title had 
been made good, was admissible as 
bearing on justice of awarding speci¬ 
fic performance.—Junius Const Co. 
V. Cohen, 178 N.B. 672, 267 N.T. 393. 
Good faith 

Elvldence held admissible to show - 
lack of good faith.—Cascade Timber 
Co. V. Northern Pac. Ry. Co., 184 P. 
2d 90, 28 Wash.2d 684. 

Evidence of defendant’s physical 
condition and general health impair¬ 
ment is admissible and may be con¬ 
sidered by trial court—^Hoover v. 
Wright, Mo., 202 S.W.2d 83. 

53. HI.—Winkelmann v. Wlnkel- 
mann, 178 N.B. 118, 345 Ill. 566. 

58 C.J. p 1192 note 87. 

Baptismal certificate 
In suit for specific perfonnance of 
contract to adopt admission of bap¬ 
tismal certificate containing recital 
that child was thereby adopted by de¬ 
ceased foster parent was not error.— 
Winkelmann v. Winkelmann, supra 
Exercise of option 
In action to require conveyance of 
realty to plaintiffs pursuant to option 
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delivery of the contract,54 terms,55 and construc¬ 
tion® 6 of the contract, as well as the identity of the 
subject matter57 and parties,58 may be shown by 
any competent evidence which is relevant and ma¬ 
terial on such issues. Where the price to be paid 
is disputed, evidence that the value of the property 
is much greater than the amount named is rele- 
vant.58 

It is generally competent to show what the par¬ 
ties intended and understood by the contract.®^ 
A party may show that his understanding as to the 
meaning of the contract and the extent of the prop¬ 
erty included differed from that of the other par¬ 
ty at the time the contract was made,®^ where such 
understanding was brought home to the other par- 
ty.®2 However, it has been held that, where there 
was no ambiguity in the description of the prop¬ 
erty as set forth in the written contract, evidence 


that the purchaser knew that the vendor intended 
to exclude certain property is inadmissible.®^ 

The declarations and conduct of the parties, not 
in the presence of each other, are competent to 
prove an oral contract to convey land,®^ or to 
transfer or devise property by will,65 or to adopt.®® 
So, in a suit to enforce a contract to make a will, 
plaintiff may show, by the physician who attended 
decedent in his last illness, that decedent desired to 
make a will in plaintiffs favor.®^ 

In an action to enforce a contract which, under 
the statute of frauds, must be in writing, it has been 
held that the writing itself is the only admissible 
evidence of the existence of the contract.®® On 
the other hand, where a parol contract for the 
conveyance of land is enforceable, as where the 
party seeking enforcement has pleaded full per- 


provision of lease, evidence pertain¬ 
ing to conversations leading up to 
execution of lease was properly ex¬ 
cluded when offered to show exercise 
of the option to purchase contempo¬ 
raneously with execution of lease, 
since the evidence could not show 
an exercise of option because no op¬ 
tion was given until lease was ex¬ 
ecuted.—^Downer v. Buehrle, 203 P. 
2d 795, 90 C:al.App.2d 719. 

Unprohated will 

In suit for specific performance of 
testator’s parol contract to leave 
property, paper containing purported 
will of testator, apparently not pro¬ 
bated, was immaterial.—Sherling v. 
Continental Trust Co., 166 S.E. 660, 
175 Ga. 672. 

54. Cal.—^Title Guarantee & Trust 
Co. V. Henry, 280 P. 969, 208 Cal. 
186. 

Ill.—-Kilcoin v. Ortell, 136 N.B. 16, 
302 Ill. 531. 

55. Cal.—^Moulton v. Harris, 29 P. 
706, 94 Cal. 420. 

N.J.—Krah v. Wassmer, 71 A- 404, 
75 N.J.Eq. 109, affirmed 81 A. 1133, 
78 N.J.EQ. 305. 

Vsual terms 

Where a valid contract for fire in¬ 
surance has been made, and the terms 
are presumed to be those of the usual 
policy issued by insurer, evidence as 
to such usual terms is admissible.— 
Sproul V. Western Assur. Co., 64 P. 
180, 33 Or. 98. 

56. Hass.—Hew York Cent. H. Co. v. 
Stoneman, 127 N.E. 506, 236 Mass. 
81. 

N.Y.—-H. M. Weill Co. v. Creveling. 
168 N.T.S. 385, 181 App.Div. 282, 
affirmed 119 N.E. 1048, 223 N.Y. 
672. 

57. Ga.—Odum v. McArthur, 127 S. 
E. 848. 160 Ga. 281. 

58 C.J. p 1192 note 91. 


58. Minn.—Davidson v. Hurty, 133 
H.W. 862, 116 Minn. 280, 39 L.It.A., 
K.S., 324. 

58 C.J. p 1192 note 92. 

59. Ala.—^Brown v. Weaver, 20 So. 
964, 113 Ala. 228. 

60. Conn.—Socony-Vacuum Oil Co. 
V. Ellon, 11 A.2d 6, 126 Conn. 310. 

58 C.J. p 1192 note 94. 

Vote with respect to aeooimting sys¬ 
tem 

In action for specific performance 
of contract for sale of corporate 
stock by one of two stockholders to 
the other on withdrawal of the for¬ 
mer from the business, which pro¬ 
vided that net earnings of corpora¬ 
tion should be determined for pur¬ 
pose of sale in accordance with ap¬ 
proved accounting methods, where de¬ 
fendant contended that plaintiff by 
voting as a director for the adoption 
of particular accounting system in¬ 
tended to construe the contract in a 
certain manner, plaintiff was properly 
permitted to testify to the contrary. 
—Ottley V. Young, 31 N.Y.S.2d 749, 
263 App.Div. 842. 

61. Iowa.—^Burr v. Knowles, 34 N.W. 
303, 72 Iowa 764. 

58 C.J. p 1192 note 96. 

62. N.H.—Steinberg v. Steinberg, 66 
A2d 874, 96 N.H. 461. 

63. Ohio.—^Miller v. Woolley, 96 N. 
E.2d 38, 87 Ohio App. 447, appeal 
dismissed 92 N.E.2d 815, 153 Ohio 
St 593. 

64. Ill.—^Mayo v. Mayo, 136 N.B. 90, 
802 Ill. 584—Wrestler v. Tippy, 117 
N.E. 404, 280 Dl. 124. 

65. Ill.—^Yager v. Lyon, 169 N.R 222, 
337 Ill. 271. 

Iowa.—Houlette v. Johnson, 216 N.W. 

679, 205 Iowa 687. 

TTuprohated will 

(1) In suit for specific perform¬ 
ance of alleged contract to bequeath 
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certain property to plaintiff, prior 
will providing for plaintiff, although 
revoked by will probated, would be 
material evidence of existence of con¬ 
tract and its breach.—State ex rel. 
St Louis Union Trust Co. v. Sartorl- 
us, 171 S.W.2d 669, 351 Mo. 111. 

(2) In suit for specific performance 
of contract to convey property, testi¬ 
mony that decedent had stated that 
he had a paper made up to will prop¬ 
erty to plaintiff was not subject to 
objection that indirect attempt was 
being made to prove a lost or de¬ 
stroyed will, where no such claim 
was made and copies of will were in¬ 
troduced solely to show the agrree- 
ment.—^Pojtik v. Lawson, 6 N.W.2d 
895, 303 Mich. 668. 

66. Ga.—Toler v. Goodin, 37 S.E.2d 
609, 200 Ga. 627. 

Oontradietion of statements 
In suit for specific performance of 
alleged oral contract of adoption al¬ 
legedly made by deceased, evidence 
contradicting evidence of plaintiffs 
tending to prove statements made by 
deceased was admissible, since rule 
that self-serving statements of de¬ 
ceased will not be admitted to dis¬ 
prove an established oral contract 
was inapplicable.—^E\irman v. St. 
Louis Union Trust Co., 92 S.W.2d 726, 
338 Mo. 884. 

Statements of purpose 
Direct evidence of an agreement by 
testator to adopt a child and leave 
her by will a part of his estate may 
be corroborated by testator’s state¬ 
ments of his purpose to do so.—^Pe¬ 
terson V. Bauer, 119 N.W. 764, 83 
Neb. 406. 

67. Ga.—^Landrum v. Rivers, 98 S.H 
477, 148 Ga. 774. 

68. N.C.—Jamerson v. Logan, 46 S. 
E.2d 561, 228 N.C. 640, 16 A.L.R.2d 
1325—Winders v. Hill, 67 S.E. 456, 
144 N.C. 614. 
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formance on his part,®^ parol evidence is necessarily 
admissible for the purpose of proving such con- 
tract/0 and, where a landowner executed a lease 
and a written option to purchase, bearing different 
dates, parol evidence is admissible to show that they 
were executed at the same time and as parts of the 
same transaction.'^^ Parol evidence of a contract 
within the statute of frauds is not admissible where 
the acts or part performance relied on to take the 
contract out of the statute are not of such un¬ 
equivocal character as to be evidence of the con- 

tract^2 

Extrinsic evidence is admissible to show whether 
time was intended to be essential, since such evi¬ 
dence does not vary the contract, but rather con¬ 
firms it.73 Parol evidence is admissible to show 
that a note or memorandum of a contract for the 
sale of land is not complete, and that, by the true 
agreement, terms of payment other than those 
apparent from the writing had been agreed on.^^ 
Parol evidence is also admissible to explain the 
meaning of terms actually employed in a written 
contract,'^^ not to supply an agreement as to 
matters on which there has been no meeting of the 
minds.7® So, where a writing itself supplies in¬ 
formation from which it may naturally and legiti¬ 
mately be inferred that the parties intended it to 


affect a definite tract of land, parol evidence is ad¬ 
missible to connect the description contained in the- 
contract with the land which was intended to be 
described.^7 An imperfect memorandum of a con¬ 
tract to convey land may be used to aid in proving 
the existence of a contract.'^^ Where a vendee 
declares on an oral contract partly performed,, 
the production by the vendor of a written memo¬ 
randum, signed by him alone, which meets the re¬ 
quirements of the statute of frauds, will not pre¬ 
vent the vendee from showing that the writing is, 
not his contract, that he has never assented to* 
it or adopted it, and that it is nothing but the self- 
serving declaration of the vendor.^® 

Surrounding circumstances. The circumstances 
under which the contract was made may generally 
be shown,®® even though the contract was in 
vnriting.®! Evidence of surrounding circumstances 
or collateral facts which may show the probability 
or improbability of the existence of the contract,®® 
or which may throw light on the true nature of the 
contract if its terms are in dispute,®® is admissible^ 
subject to the exercise of a fair discretion by the 
trial court;®^ but, where defendant admits the 
execution of the contract, and no question of fraud, 
is involved, evidence of the circumstances surround¬ 
ing its execution,®® such as the fact that he was, 
without the benefit of counsel,®® is immaterial. 


69. S.D.—^Levandowskl v. Levandow- 
skl, 184 N.W. 794, 44 S,D. 665—Gil- 
fillan V. Schaller, 144 N.W. 133, 
32 S.D. 638. 

70. Ga.—Hattaway v. Dickens, 137 
S.R 67, 163 Ga. 765. 

Mo.—^Davis v. Falor, 142 S.W.2d 76, 
346 Mo. 514. 

71. Minn.—Crystal Lake Cemetery 
Assoc. V. Farnbam, 151 N.W. 418, 
129 Minn. 1. 

72. Neb.—Taylor v. Clark, 13 N.W. 
2d 621, 143 Neb. 552. 

Va.—Powell V. TUson, 170 S.B. 750, 
161 Va. 318—^Plunkett v. Bryant, 45 

S. E. 742, 101 Va 814—Hale v. Hale, 
19 S.B. 739, 90 Va 728. 

73. U.S.—^Hayes Mfy. Corp. v. Mc¬ 
Cauley, C.C.A.Ohio. 140 F.2d 187. 

58 G.J. p 1193 note 5. 

74. N.T.—N. B. D. Holding Co. v. 
McKinley, 157 N.E. 923, 246 N.T. 
40. 

75. N.T.—H. M. Weill Co. v. Crevel- 
dngr, 168 N.T.S. 386, 181 App.Div. 
282, affirmed 119 N.B. 1048, 223 N. 

T. 672—^Droesch Homes v. Pietros, 
56 N.T.S.2d 718, 185 Misc. 714. 

76. N.T.—H. M. Weill Co. v. Crevel- 
ingr, 168 N.T.S. 385, 181 Abp.Dlv. 
282, affirmed 119 N.B. 1048, 223 
N.T. 672. 

77. Sid.—Helmik v. Pratt, 139 A. 
559, 163 Md. 685. 


Amblgnlty in description 

(1) In purchaser’s suit for specific 
performance of contract of sale of 
land in which land was described as 
**Rock Island Plantation” and “Cord- 
sen Rock Island Ranch tract” and in 
which the survey, town, county, or 
state in which land was situated was 
not specified, parol evidence was ad¬ 
missible to explain the description 
used and to apply it to the property 
itself.—^Sorsby v. Thom, Tex.Civ.App., 
122 S.W.2d 275, error dismissed. 

(2) Where the Quantity of land to 
be sold is agreed on and vendor owns 
only that Quantity so that it remains 
to be surveyed after enteringr into 
the agreement only to determine ex¬ 
act metes and bounds, oral evidence 
is admissible to prove metes and 
bounds from which a definite descrip¬ 
tion can be made or oral evidence is 
admissible if the subject matter of 
the contract is part of a larger quan¬ 
tity, if vendor has pointed out defi¬ 
nite landmarks or monuments bound¬ 
ing the property from which the ex¬ 
act boundaries can be determined.— 
Tickel V. Shock, 72 N.B.2d 154, 80 
Ohio App. 459, motion denied 72 N.E. 
2d 587. 

78. U.S.—Geist v. O’Connor, D.C. 
Alaska, 92 F.Supp. 451. 

79. Pa.—Clever v. Clever, 38 iPaSu- 
per. 66. 


80. Ga—Printup v. Mitchell, 17 Ga 
558, 63 Am.D. 258. 

81. Conn.—^Socony-Vacuum Oil Co., 
v. Elion, 11 A.2d 5, 126 Cona 310. 

Iowa—State v. Butka, 299 N.W. 420,. 

230 Iowa 928. 

58 aj. p 1193 note 13. 

82. U.S.—Marr v. Shaw, C.C.Mlnn., 
51 F. 860. 

Treatment of others 
In suit for specific performance of* 
alleged oral contract of adoption, al¬ 
legedly made by deceased, evidence 
showing deceased’s manner of treat¬ 
ment of recipients of his charity oth¬ 
er than plaintiffs was properly ad¬ 
mitted.—^E\irman v. St. Louis Union 
Trust Co.. 92 S.W.2d 726, 338 Mo. 884. 

83. Cal.—^Moulton v. Hkrris, 29 P. 
706, 94 Cal. 420. 

SnbseQuent facts 

In suit for specific performance of' 
decedent’s contract to devise home 
to nurse, admission of subsequent 
contracts regarding nurse’s occupa¬ 
tion of part of .premises rent free 
was not error.—^Davis v. Winter, 178 
A. 604, 168 Md. 613. > 

84. Minfi.—Wunder v. Turner, 138 N. 
W. 770; 120 Minn. 13. 

85. Mass.—^Richards v. Richards, 169» 
N.E. 891„270 Mass. 113, 

86. Mass.—Richards v. Richards, su- - 
pra. 
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Validity of contract. Since mutuality of remedy 
need not exist at the time the contract was made, as 
discussed supra § 10 et seq, in a suit by the vendor 
for specific performance of a contract of sale 
evidence that, at the inception of the contract, de¬ 
fendant could not compel plaintiff to convey is in¬ 
admissible.®^ In order to show the mental capacity 
of the vendor at the time a contract of sale was 
executed, evidence as to transactions previous 
thereto, and shortly afterward, is admissible.®® In 
a suit to enforce performance of a contract to con¬ 
vey, signed by an agent, the agency may, in the 
absence of statute, be established by parol.®® 

Fraud, mistake, or unfairness. Since the right 
to specific performance is a matter resting largely 
in the sound and reasonable discretion of the court, 
much liberality is permitted in inquiring into the 
circumstances as to whether there has been fraud, 
unfairness, or advantage taken in securing the 
contract;®® and, while parol evidence is not ad¬ 
missible to vary a written contract, such evidence 
is admissible on behalf of defendant against whom 
a written contract is sought to be enforced to rebut 
plaintiff’s equity®^ and show that defendant was 
induced to enter into the contract by fraud or mis¬ 
representations,®® or that the contract, by reason of 
fraud or mistake, does not express the true agree¬ 
ment of the parties.®® Evidence of a statement of 
defendant to plaintiff, made after the contract was 
entered into, that no fraudulent representations 
were made to defendant is admissible as bearing on 
the truth of his claim of fraud ;®^ but, where de¬ 
fendant claims that plaintiff misrepresented the 
value of the land contracted for, the exclusion of 


statements made by plaintiff some time before the 
sale, as to such value, has been held not to be ma¬ 
terial error, since the value of the land is largely 
a matter of opinion.®® Evidence as to a mistake 
which would not relieve defendant from the obliga¬ 
tions of the contract is not admissible.®® 

Consideration, Any competent evidence which is 
relevant and material on the question as to the 
adequacy of the consideration is admissible.®^ In 
a suit to enforce specific performance of a contract 
for the exchange of land all collateral facts that 
tend to prove the value of the land plaintiff is to 
convey are admissible.®® Defendant may show by 
parol that the contract was without consideration,®® 
and evidence is admissible to show that the con¬ 
sideration had been paid.^ In a suit for specific 
performance of a contract to devise land in con¬ 
sideration of services rendered, evidence as to the 
value of the services has been held to be irrelevant 
and immaterial.® 

Part performance of contract within statute of 
frauds. In an action to enforce specific perform¬ 
ance of a land contract within the statute of frauds, 
evidence tending to show part performance by the 
purchaser is admissible,® and, where the purchaser 
claims to have made full pa3mient, evidence as to 
improvements made by him, and their cost, is ad¬ 
missible;^ but, if the purchaser claims , part per¬ 
formance and introduces evidence of possession 
under an oral lease, defendant may show the terms 
of the lease and the relations of the parties there¬ 
under, to explain the nature of plaintiffs posses¬ 
sion.® A written memorandum of the contract, in- 


87. Colo.—^Levand v. North America 
Realty Co.. 257 P. 355, 82 Colo. 121. 

88. Pa.—^Rubins v. Hamnett, 144 A. 
72, 294 Pa. 295. 

89. Conn.—^Lipkowitz v. Freedman, 
113 A. 152, 96 Conn. 84. 

90. Ill.—Kilcoin v. Ortell, 135 N.B. 
16, 302 Ill. 531. 

58 C.J. p 1193 note 24. 

91. N.J.—^Kingr V. Ruckman, 21 N.J. 
Ba. 599. 

58 C.Jr. p 1193 note 26. 

92. Ga.—^McMillan v. Branan, 101 S. 

B. 792. 149 Ga, 737. 

58 C.J. p 1194 note 27. 

93. U.S.—Cathcart v. Robinson, D. 

C. , 5 Pet. 264, 8 Ii.Bd. 120. 

58 C.X p 1194 note 28. 

Prior contract 

In action to quiet' title to realty, 
wherein defendants filed' cross pe¬ 
tition seeking specific performance 
of ‘ codtract • for exchange -of realty, 
a prior contract betWeen the parti^ff, 

81 C.J.S.--46 


superseded by the contract in issue, 
was admissible for purpose of prov¬ 
ing a mistake in the contract in issue. 
—Casey v. Prescott, 152 P.2d 846, 
159 Kan. 205. 

94. Conn.—^Hubbard v. Schlump, 137 
A. 644, 106 Conn. 216. 

95. Kan.—^Ross v. Cox, 144 P. 227, 
93 Kian. 338. 

96. Cal.—Bell v. Minor, 199 P.2d 
718, 88 Cal.App.2d 879. 

Conn.—^Didriksen v. Havens, 68 A.2d 
163, 136 Conn. 41. 

97. Ala.—Collier v. Tatum, 160 So. 
530, 230 Ala. 218. 

Ga.—^May v. Sorrell, 111 S.B. 810, 
153 Ga. 47. 

HI.—^Englestein v. Shammo, 15 N.B.2d 
939,. 296 IlLApp. 162. 

Tenn.—Dawkins v. Koch, 12 Tenn. 
App.'220. 

Prior to date of contact 
In action for specific performance 
of contract for sale of realty, where¬ 
in defense of lesion beyond moiety 
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was raised, evidence as to value of 
realty a year and three years prior 
to date of contract was admissible 
as tending to prove something about 
value on date of contract, but it 
could not serve as basis for the judg¬ 
ment.—^Lakeside Dairies v. Gregersen, 
46 So.2d 752, 217 La. 510. 

98. Tex.—Jackson v. Goldberg, Civ. 
App., 283 S.W. 860. 

99. Tex.—Short v. Price, 17 Tex. 397. 

1. D.C.—Pollock V. Jameson, 70 P. 

2d 756, 63 App.D.C. 152. 

Idaho.—Vincent v. Larson, 1 Idaho 
241. 

8. Ga.—Gordon v. Spellman, 96 S.B. 
1006, 148 Ga. 394. 

3. Conn.—Rienzo v. Cohen, 152 A. 
394, 112 Conn. 427. 

58 C.J. p 1194 note 35. 

4. Ga.—^May v. SorrelU 111 S.B. 810, 
163 Ga. 47. 

5. Mich.—^Harrison v. Bassom, 176 
-N.W. 460, 208 Mich. 685. 
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suflScient in itself, may be used for the purpose of 
showing that possession was taken by consent.® 

Rescission or abandonment of contract It is 
permissible for defendant to show by parol that the 
written contract sought to be enforced has been 
rescinded^ or abandoned;® but evidence that a pur¬ 
chaser in possession of land under a contract of sale 
has bought land in another state and has offered or 
intends to sell the land held under the contract 
sought to be enforced is inadmissible to show aban¬ 
donment of such contract® Evidence that plaintiff 
is in possession of the land and has made improve¬ 
ments thereon is admissible to rebut defendant’s 
claim of abandonment^® 

Performance by plaintiff or excuse for nonper-- 
fonnance. Any evidence, otherwise competent, is 
admissible which tends to show whether plaintiff 
has performed all the conditions of the contract on 
his part,ii or was ready, able, and willing to per- 
form,i® or that defendant had waived perform¬ 
ance ;i® but evidence of performance by plaintiff 
is inadmissible in the absence of any evidence of 
the execution of the contract 

Title of vendor. In a suit by a purchaser for 
specific performance of a contract for the sale of 
land, evidence is competent on behalf of plaintiff to 


show that defendant was able to convey tide,i® and 
on behalf of defendant to show want of title as an 
excuse for failure to convey.^® So it is competent, 
in a suit by a vendor to enforce performance, to 
show by the vendee’s agent that the reason for the 
vendee’s refusal to perform was that no title was 
furnished by the vendor.^^ Where matters affect¬ 
ing the vendor’s title necessarily rest in parol, it 
is competent so to show them in a suit for specific 
performance.!® Evidence is admissible to show 
that the objections to the vendor’s title had been 
cured and that the vendee had accepted the title.!® 

§ 142. Weight and Sufficiency 

As a general rule, Jn order to entitle the plaintiff 
to specific performance, the facts essential to a recovery 
must be established by the high degree of proof which 
has been variously characterized by such terms as 
“clear," “clear and convincing," and “clear and satis¬ 
factory." 

As a general rule, in order to entitle plaintiff to 
a decree for specific performance, the facts essen¬ 
tial to a recovery must be established by that high 
degree of proof which has variously been charac¬ 
terized by the terms “clear,” “clear and convinc¬ 
ing,” “clear and satisfactory,” or other equivalent 
expressions.®® Although the right to relief must 


6. KT.—Parkhurst v. Van Cortland, 
14 Johns. 15, 7 Am.D. 427. 

7. Colo.—Oorpns Jozis cited in Lew¬ 
is V. Fitzsimmons, 122 P.2d 882, 
884, 109 Colo. 154. 

N.C.—^Thompson ▼, Clapp, 104 8.11. 
623, 180 N.C. 247. 

Pa.—^McClenacdian ▼. Mails, 164 A. 
780, 310 Pa. 99. 

& N.C—^Thompson v. Clapp, 104 8. 

£1. 523, 180 N.C. 247. 

58 CJ. p 1194 note 40. 

9. S.D.—^Floren v. Larson, 135 N.W. 
672, 29 S.D. 63. 

10. Tex.—^Durham v. Breathwit, 121 
S.W. 890, 57 Tez.Ciy.App. 38. 

11. Neb.—Cahill v. Mockett, 10 N. 
W.2d 679, 143 Neb. 730. 

58 C.J. p 1194 note 43. 

Conditions sabseguent 
Even if conditions of contract were 
conditions subsequent so that plain¬ 
tiff would need only to show per¬ 
formance up to time of death of own¬ 
er in order to fulfill contract, plain¬ 
tiff’s conduct subsequent to death 
could be considered in determining 
whether contract should be specifical¬ 
ly enforced.—Flowers v. Boberts, 66 
S.E.2d 612, 220 S.O. 110. 

19. N.H.—^Front’s, Inc., v. McIntyre, 
48 A.2d 487, 94 N.H. 135. 

Tex.—GambiU v. Snow, Civ.App., 189 


S.W.2d 33, refused for want of 
merit. 

58 C.J. p 1196 note 44. 

13. Utah.—Gosling* y. Jones, 257 P. 
1058, 70 Utah 49. 

58 C.J. p 1195 note 45. 

Waiver of default 

N.C.—Warmer v. Consolidated Realty 
Corp., 185 S.B. 421, 210 N.C. 1. 

14. Ariz.—Corbett v. Kingman, 166 
P. 290, 19 Ariz. 134. 

15. Tez.—^Naylor v. Parker, ClvJLpp., 
139 S.W. 93. 

58 C.J. p 1195 note 47. 

16. N.C.—Alston V. Savage, 91 S.B. 
842, 173 N.a 218. 

58 C.J. p 1195 note 48. 

17- Tez.—^Haskell v. White Oil Corp., 
Civ.App., 243 S.W. 606. 

18. N.J.—Hall V. Ely, 108 A. 370, 
91 N.J.Bq. 92. 

I 58 C.J. p 1195 note 50. 

19. Tez.—^Bourland v. Huflhines, Civ. 
App., 244 S.W. 847. 

58 C.J. p 1195 note 61. 

20. U.S.—U. S. Colloid Mill Corpo¬ 
ration V. Myers, D.ON.T., 6 F.Supp. 
283. 

Md.—Joyce v. Dillon Properties, 29 
A2d 273, 181 Md. 664. 

Mich.—^Rodstrom v. Strum, 5 N.W.2d 
483, 302 Mich. 609. 

Mo.—Corpus Jtuds cited in Hackbarth 
V. Gibsttne, App., 182 S.W.2d 113, 
118. 


N.J.—Culley v. Carr. 45 A.2d 860, 
137 N.J.Bq. 516. 

Pa.—^Markovitz v. Markovitz, 8 A. 
2d 42, 336 Pa. 136—Markovitz v. 
Meurkovitz Bros., 177 A. 786, 318 
Pa. 58. 

Wis.—In re Shinoe’s Estate, 250 N. 

W. 605, 212 Wis. 481. 

58 C.J. p 1195 note 63. 

Clear and oonolusive evidence 
N.J.—BeOfc V. Edwards & Lewis, 57 
A.2d 459, 141 N.J.Bq. 326—Gulvin 
V. Sunshine Park, 44 A.2d 75, 137 
N.J.Eq. 249—Vandermade v. Ap- 
pert, 5 A.2d 868, 125 N.J.Eq. 366— 
New York Joint Stock Land Bank 
of Rochester v. Tomarchio, 176 A 
133, 117 N.J.Eq. 436—Vacca v. Wil- 
kens, 164 A 842, 108 N.J.Bq. 381. 

Compazison with reformation or an. 
nnhuent 

A court requires stronger evidence 
to order specific performance of a 
contract than to reform or annul it. 
—In re Tobias’ Estate 67 Fa.Dist. & 
Co. 91. 

Services not adequately compensable 
in money 

Where plaintiff was to render serv¬ 
ices to deceased as a consideration 
for the contract, the proof must 
clearly show that the services ren¬ 
dered cii^uld not adequately be com¬ 
pensated in money.—Hoyt v. Thomas, 
196 P. 260, 50 Cal.App, 329—58 C 
J. p 1205 note 29« 
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be established by a preponderance of the evidence ,21 
it has been held that proof by a mere preponderance 
of the evidence is insufficient ,22 that the essential 
facts entitling plaintiff to relief must be shown 
by a clear or decided preponderance of the evi¬ 
dence,23 and that, if the proof is substantially 
evenly balanced, relief will be denied.24 Specific 
performance will be denied in a doubtful case,25 
or where the evidence is uncertain and conflicting,26 
but this does not mean that specific performance 
must be denied simply because the evidence is 
confiicting.27 The right to specific performance 
must be established by substantial evidence,23 and 
all the relevant evidence should be considered in 
determining whether a contract should be spe¬ 
cifically enforced.23 


§ 142 

Defenses. Defenses to the relief sought must be 
established satisfactorily,®^ although it has been 
said that much less strength of proof is required to 
defeat specific performance than to enforce the 
remedy,31 and that proof which would be insuffi¬ 
cient to warrant a rescission of the contract may 
authorize the court to refuse specific perform- 
ance.32 A defense cannot be established by hearsay 
evidence.33 

Sufficiency of evidence in particular cases. In 
particular cases, the evidence has been held suffi¬ 
cient to warrant or support a decree for specific 
perfonnance34 of a contract for the sale, purchase, 
or conveyance of land,35 a contract to devise or 
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21 . Cal.—Wllk V. VencUl, 180 P.Sd 
351. 30 Cal.2d 104. 

Ohio.—^Domigan v. Domigan, 189 N.E. 
860. 46 Ohio App. 542. error dis¬ 
missed 190 N.E. 394, 127 Ohio St. 
595. 

Va.—Stutzman v. C. A. Nash & Son, 
53 S.E.2d 45. 189 Va. 438. 

22. Fla.—Miller v, Gardner, 198 So. 
21, 144 Fla. 339. 

23. Ark.—^Newman v. Kellogg, 110 
S.W.2d 693. 195 Ark. 12. 

58 C.J. p 1197 note 62. 

24. Ill.—Sadler ▼. Drennan, 133 N.E. 
870, 301 Ill. 335. 

68 C.J. p 1197 note 68. 

25. Ky.—Suter v. Suter, 128 S.W.2d 
704, 278 Ky. 403. 

Md.—Anshe Sephard Congregation v. 
Weisblatt, 185 A. 107. 170 Md. 390. 

26. N.J.—^Vacca v. Wilkens, 164 A. 
842. 108 N.J.EQ. 331. 

27. Va.—Christianson v. Brosius, 37 
S.E.2d 50. 184 Va. 958. 

28. U.S.—Johnson v. Mosley, C.A. 
Ark., 179 F.2d 673. 

Uore than a scintilla 

Substantial evidence within the 
rule that a party seeking specific 
performance of a parol contract to 
convey land must prove his case by 
substantial evidence means more than 
a scintilla, and it must be relevant 
evidence such as a reasonable mind 
might accept as adequate to support 
a conclusion.—^Johnson v. Mosley, su¬ 
pra. 

Speciflo proof 

Specific performance requires spe¬ 
cific proof.—Suter v. Suter, 128 S.W. 
2d 704. 278 Ky. 403. 

29. Ohio.—^Reck v. Daley, 48 N.E.2d 
879, 72 Ohio App. 307. 

Testimony of party 
In action for specific performance 
of realty sale contract against hus¬ 
band and wife, testimony of wife, 
although not contradicted, could not 
be regarded as undisputed in view of 
fact that wife was a party to the 


action and interested in the result.— 
Williams v. Davis. 202 S.W.2d 205. 
211 Ark. 725. 

30. W.Va.—^Harper v. Virginian R. 
Co., 86 S.B. 919, 76 W.Va. 788, Ann. 
Gas.l918D 1081. 

31. Mo.—^Eisenbels v. Shillington, 
159 S.W.2d 641, 349 Mo. 108—Ranck 

V. Wickwire. 164 S.W. 460. 255 Mo. 
42—^Isaacs v. Skrainka, 8 S.W. 427, 
95 Mo. 617—Veth v. Gierth, 4 S.W. 
432, 92 Mo. 97—Hackbarth v. Glb- 
stine, App., 182 S.W.2d 118. 

Va.—Clay v. Landreth, 45 S.E.2d 
876, 187 Va. 169, 175 A.L.R. 1047. 
68 C.J. p 1197 note 66. 

32. m.—Carver v. Van Arsdale, 143 
N.E. 579, 312 Ill. 220. 

58 C.J. p 1197 note 67. 

33. Tex.—^Manley v. Holt, Clv.App., 
161 S.W.2d 857, error refused. 

34. U.S.—Columbus Outdoor Advert 
Using Co. V. Harris, C.C.A.Ohio, 127 
F.2d 38. 

Cal.—^Tonini v. Ericcsen, 21 P.2d 666, 
218 Cal. 43—Strosnider v. Pomin, 
126 P.2d 915, 52 Cal.App.2d 745. 
Colo.—Westwood v. Richards. 168 P. 
2d 390, 113 Colo. 445—Westwood v. 
Richards, 122 P.2d 247. 109 Colo. 17. 
Kan.—Scott v. Southwest Grease & 
Oil Co., 205 P.2d 914, 167 Kan. 171 
—^McDermed v. Ackley, 44 P.2d 274, 
141 Kan. 818. 

Neb.—Goodall v. Stanosheck, 269 N. 

W. 814, 131 Neb. 720. 

N.J.—^Feldman v. Warshawsky, 196 
A 205, 122 N.J.Eq. 696, reversed 
pn other grounds 4 A2d 84, 125 
N.J.Eq. 19. 

N.T.—Cochran v. Taylor, 7 N.E.2d 
89, 273 N.T. 172. 

Okl.—^McCubbdns v. Simpson, 98 P. 

2d 49. 186 Okl. 417. 

Or.—McDonough v. Southern Or. Min. 
Co., 169 P.2d 829, 177 Or. 136, re¬ 
hearing denied 161 P.2d 786, 177 
Or. 136, 164 AD.R. 788. 

P€L—Hacker v. Price, 71 A2d 851, 166 
Pa.Super. 404—Weidel v. Weidel, 
Com.Pl., 41 Sch.Leg.Rea 81. 
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Wyo.—Johnson v. Maki, 16 P.2d 46, 
46 Wyo. 113. 

58 C.J. p 1198 note 70 [a]. 

Contract for disclosure of process 
U.S.—^T. G. Cooper & Co. v. Brice, D. 
C.N.Y., 86 F.Supp. 308. 

Employee’s inventions and patents as 
property of employer 
Ohio.—United Aircraft Products v. 
Cruzan, 62 Jr.E.2d 768, 76 Ohio App. 
540. 

Other relief 

(1) Evidence established that real¬ 
ty was purchased because of assur¬ 
ance by vendor's agent that water 
would be available through water 
company, so as to entitle purchasers 
to certificate of stock necessary to 
entitle them to water ffom water 
company, although deed hore no ref¬ 
erence to water rights or certificate 
owned by vendor.—Gecosky v. Flint, 
93 N.Y.S.2d 644. 

(2) Evidence supported finding that 
complainant had made improvements 
on land which he had contracted to 
purchase and that, although not en¬ 
titled to specific performance, he was 
entitled to reimbursement for such 
improvements.—Godsey v. Godsey, 18 
So.2d 406, 244 Ala. 367. 

35. Ala.—Wilson v. Leavlns, 188 So. 
680, 237 Ala. 655. 

Fla.—^Lauderdale By-The-Sea Devel¬ 
opment Co. V. Humiston, 10 So. 2d 
486, 151 Fla. 866-^antreH v. Her¬ 
ring, 198 So. 206, 144 Fla. 576. 

Ga.—^Higdon v. Dixon, 45 S.E.2d 423, 
203 Ga. 67—^Richardson v. Hairried, 
44 S.E.2d 237, 202 Ga. 610—Silver- 
man V. Alday, 38 S.E.2d 419, 200 
Ga. 711—^Irvin v. Locke, 38 S.E.2d 
289, 200 Ga. 676—Wardlaw v. 

Wardlaw, 1 S.E.2d 24. 187 Ga. 467. 
Ill.—^Regan v. Berent, 64 N.E.2d 483, 
392 Ill. 376. 

Iowa.—^Dean v. Sargent, 12 N.W.2d 
249, 234 Iowa 176—Golf View Real¬ 
ty Co. V. Sioux City, 269 N.W. 451, 
222 Iowa 433. 
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t)€queath,8® or to make joint, mutual, or reciprocal has been held sufficient to support the findings*® or 
wiUs,*^ or a contract to adopt;** or the evidence to warrant specific performance against persons not 


Ky.—^Lovelady v. Everett, 145 S.W.2d 
62, 284 Ky. 479. 

Lia.—^Hunley v. Ascani, 141 So. 385, 
174 La. 712. 

Mass.—^Marlowe v. O'Brien, 78 N.B. 

2d 589, 321 Mass. 384. 

Mich.—^Litzau v. Shimkewich, 281 N. 

W. 549, 286 Mich. 92. 

Mo.—Woods V. Payne, 206 S.W.2d 
355—^Reuck v. Lisby, 199 S.W.2d 
342. 

Neb.—^Beard v. Morgan, 10 N.W.2d 
253, 143 Neb. 503—Union Cent. Life 
Ins. Co. V. Cover, 289 N.W. 331, 
137 Neb. 260. 

N.Y.—Wheatle v. McClellan. 40 N.T. 
S.2d 169, 266 App.Div, 653—Oppen- 
heimer v. Thomas, 15 N.Y.S.2d 179, 
258 App.Div. 827, reargument de¬ 
nied 16 N.Y.S.2d 691, 258 App.Div. 
836, appeal denied 25 N.E.2d 390, 
282 N.Y. 610—^Masciotto v. Spazian- 
te, 53 N.Y.S.2d 579. 

Okl.—^Boehs v. Adelman, 188 P.2d 
196, 199 Okl. 540—^Thompson v. 
Funk, 12 P.2d 239, 158 Okl. 88. 
Tenn.—^Burnett v. Kendrick, 2 Tenn. 
App. 303. 

Tex.—^Davis v. Trenholm, Clv.App., 
217 S.W.2d 167. 

Utah.—Olsen v. Tholen, 177 P.2d 75, 
111 Utah 241. 

Wis.—^Peterson v. Eberl, 34 N.W.2d 
133, 253 Wls. 325. 

Faxol contract 

Ala.—Adams v. Adams, 176 So. 825, 
235 Ala. 27. 

Cal.—Schafder v. Hurlbert, 48 P.2d 
164, 9 Cal.App.2d 27. 

Ga.—^Lane v. Howard, 40 S.E.2d 537, 
201 6a. 616—Wills v. Purcell, 32 
S.E.2d 392, 198 Ga. 666—Cowart v. 
Green, 20 S.E.2d 577, 194 Ga. 62. 
Idaho.—Wormward v. Taylor, 221 P. 

2d 686, 70 Idaho 450. 

Ind.—Mueller v. Mueller, 78 N.E.2d 
667, 118 IndApp. 274. 

Neb.—Noetzelmann v. Noetzelmann, 
43 N.W.2d 515, 153 Neb. 133. 
N.Y.—Howell V. Howell, 58 N.Y.S.2d 
907, 269 App.Div. 1053. affirmed 
71 N.E.2d 212, 296 N.Y. 775. 

Okl.—^Hargis v. Wedge, 159 P.2d 553, 
195 Okl. 493. 

Tenn.—Culwell v. Culwell, 133 S.W. 

2d 1009, 23 Tenn.App. 389. 

58 C.J. p 1203 note 13 [aj. 

£ease contract 

Ark.—^Rhodes v. Survant, 192 S.W.2d 
880, 209 Ark. 742. 

Abatement of purdiase price 
Vendor was held entitled under evi¬ 
dence to specific performance, less 
abatement for deficiency.—^Kriel v. 
Cullison, 169 A. 203. 165 Md. 402— 
Tolchester Beach Improvement Co. 
of Kent County v. Boyd, 156 A. 795, 
161 Md. 269, 81 A.L.R. 895. 


36. Cal.—Jones v. Clark, 119 P.2d 
731, 19 Cal.2d 156. 

Ga.—Mann v. Moseley, 67 S.E.2d 128, 
208 Ga. 420. 

Ill.—Wurth V. Hosmann, 102 N.E.2d 
800, 410 Ill. 567. 

Kan.—^In re Boiler's Estate, 244 P. 
2d 678, 173 Kan. 30—^Bray v. Coop¬ 
er, 66 P.2d 592, 145 Kan. 642—Schu¬ 
ler V. Rehberg, 64 P.2d 571, 145 
Kan. 176. 

Mich.—^Furgason v. Dunn, 290 N.W. 
349, 292 Mich. 115. 

N.Y.—Cook V. Gill, 12 N.Y.S.2d 392, 
257 App.Div. 898, affirmed 42 N.E. 
2d 19, 288 N.Y. 560. 

Parol contract 

Iowa.—^Francis v. Francis, 162 N.W. 

839, 180 Iowa 1191. 

Kan.—Popp V. Wilhelm, 96 P.2d 620, 
150 Ka n. 753. 

Md.—^Mannix v. Baumgardner, 42 A. 
2d 124, 184 Md. 600—^Evans v. Bu¬ 
chanan. 38 A.2d 81, 183 Md. 463. 
Mich.—Guzorek v. Williams, 2 N.W. 
2d 796, 300 Mich. 633—^Farmer v. 
Garrett, 283 N.W. 589, 287 Mich. 
305. 

Mo.—^Broz V. Hegwood, 163 S.W.2d 
1009, 349 Mo. 920—Bick v. Mueller, 
142 S.W.2d 1021, 346 Mo. 746— 
Schweizer v. Patton, 116 S.W.2d 
39. 

N.J.—Hufnagel v. Scholp, 46 A.2d 394, 
138 N.J.EQ. 16. 

N.Y.—Wahl V. SeyfPied, 25 N.Y.S.2d 
653, affirmed 25 N.Y.S.2d 656, 260 
App.Div. 993, affirmed 35 N.E.2d 
496, 285 N.Y. 820. 

Ohio.—^Emley v. Selepchak, 63 N.E.2d 
919, 76 Ohio App. 257. 

Okl.—Stow V. Bruce, 61 P.2d 1043, 
178 Okl. 127. 

Fa.—^In re Tetlow's Estate, 184 A. 
129, 321 Fa. 305. 

Wash.—Southwick v. Southwick, 208 
P.2d 1187, 34 Wash.2d 464. 

37. Iowa.—Child v. Smith, 282 N.W. 
316, 225 Iowa 1205. 

Kan.—West v. Sims, 109 P.2d 479, 

' 153 Kan. 248. 

R. I.—^Daniels v. Aharonian, 7 A.2d 
767, 63 R.I. 282, reargument denied 
9 A.2d 865, 63 R.L 518. 

38. Ill.—Soelzer v. Soelzer, 47 N.E. 
2d 458, 382 HI. 393. 

Minn.—Wold v. Wold, 165 N.W. 229, 
138 Minn. 409. 

S. D.—Gravning v. Olson, 252 N.W. 13, 
62 S.D. 139. 

39. Cal.—^Bartlett v. Rogers, 229 
P.2d 434, 103 CalJ^pp.2d 250—Bon- 
ney v. Petty, 13 P.2d 969, 125 Cal. 
App. 627. 

D.C.—Borchardt v. Demas, 187 F.2d 
617, 88 U.S.APP.D.C. 175. 

Idaho.—Jones v. Adams, 182 P.2d 963, 
67 Idaho 402. 

Neb.—^Ellingwood v. Schellberg, 236 
N.W. 461, 121 Neb. 207. I 
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nadings as to, or establishment of, 
partLcnlar znatters 
(1) In general. 

U.S.—Clay V. Oailaway, C.A.Ga., 192 
P.2d 659—Mullins Mfg. Co. v. 
Booth, aC.A.Mich., 125 P.2d 660— 
Baetier v. Garzot, C.C.A.Puerto 
Rico, 124 P.2d 920—Ceglowski v. 
Zachor, D.C.N.D., 102 F.Supp. 513— 
New Jersey Zinc Co. v. Singmaster, 
D.C.N.Y., 4 F.Supp. 967, modified on 
other grounds, C.C.A., 71 P.2d 277, 
certiorari denied Singmaster v. 
New Jersey Zinc Co., 55 S.Ct. 106, 
293 U.S. 591, 79 L.Ed. 685. 

Ala.—Stacey v. Stacey, 33 So.2d 898, 
250 Ala. 187—^Baugh v. Board of 
Education of Marshall County, 14 
So.2d 508, 244 Ala. 622. 

Cal.—Walsh v. Macaire, 227 P.2d 
517, 102 Cal.App.2d 435—Coleman 
V. Satterfield, 223 P.2d 61, 100 Cal. 
App.2d 81—Sackett v. Starr, 212 
P.2d 535, 95 Cal.App.2d 128—Laske 
V. Lampasona, 200 P.2d 871, 89 Cal. 
App.2d 284—Thein v. Silver Inv. 
Co., 196 P.2d 956, 87 Cal.App.2d 308 
—Kelley v. Russell, 123 P.2d 606, 
60 Cal.App.2d 620. 

Colo.—^Bowman v. Reybum, 170 P.2d 
271, 115 Colo. 82. 

Del.—^McBanney v. Primrose, 162 A. 
47, 18 DeLCh. 417—Old Time Petro¬ 
leum Co. V. Turcol, 156 A. 601, 18 
DeLCh. 121. 

D.C—Pollock V. Jameson, 70 F.2d 
766, 63 APP.D.C. 152. 

Fla.—Gill V. Livingston, 29 So.2d 631, 
158 Fla. 577. 

Idaho.—Nelson v. Altizer, 144 P.2d 
1009, 65 Idaho 428—Anderson v. 
Lloyd, 139 P.2d 244, 64 Idaho 768— 
McCarty v. Sauer, 136 P.2d 742, 64 
Idaho 748. 

HI.—^Hotze V. Schlanser, 102 N.E.2d 
131, 410 HL 265—Scham v. Besse, 
74 N.E.2d 517, 397 Ill. 309. 

Ind.—Beerbower v. Gaiman, 75 N.E, 
2d 556, 117 Ind.App. 667. 

Iowa.—^Hatcher v. Sawyer, 52 N.W.2d 
490—^Thomsen v. Thomsen, 7 N.W. 
2d 815, 232 Iowa 1161. 

Kan.—Talbott v. Nibert, 206 P.2d 131, 
167 Kan. 138—Nordboe v. Frye, 191 
P. 282, 107 Kan. 291. 

La.—^Lakeside Dairies v. Gregersen, 
59 So.2d 701, 221 La. 503. 

Me.—Strater v. Strater, 83 A.2d 130. 

Md.—Needle v. Clifton Realty Corp., 
73 A.2d 895. 

Mass.—^Ross & Roberts v. Simon, 92 
N.E.2d 670, 326 Mass. 12. 

Mich.—^Moore v. Muskegon Trust Co., 
281 N.W. 423, 286 Mich. 21. 

Minn.—Schultz v. Brennan, 262 N.W. 
877, 195 Minn. 301'—Happel v. Hap- 
pel, 238 N.W. 783. 184 Minn. 377. 

Mo.—City of Gallatin v.' Feurt, 50 
S.W.2d 1027, 330 Mb. *894—Mitchell 
v. Eidson. 50 S.W.2d"p5; ,^30, 

445—^Furrer, v. Haupt,. 49 ^ S.W.2d 
63, 329 Mo. 1087., 
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On the other hand, in other cases, the evidence 


has been held insufficient to warrant specific en¬ 
forcement or sufficient to warrant a denial there- 
of^i with respect to a contract for the sale, pur- 


Mont.—Sears v. Barker, 244 P.2d 516. 
Keb.—Peters v. Wilks, 39 N.W.2d 793, 
151 Neb. 861—-Riley v. Riley, 33 

N. W.2d 625, 150 Neb. 176. 

N.J.—^Fleischer V. James Drug* Stores, 
72 A.2d 404, 7 N.J.Super. 529— 
Steinberg v. Kasdin, 17 A.2d 284, 
128 N.J.Eq. 503. 

N.T.—^Roberts v. Fulmer, 93 N.E.2d 
846, 301 N.Y. 277, reargument de¬ 
nied 96 N.E.2d 825. 301 N.T. 778— 
Kroll V. Zimmerman, 88 N.T.S.2d 
440, appeal dismissed 91 N.T.S.2d 
751, affirmed 96 •N.Y.S.2d 369, 276 
App.Div. 1098. 

Okl.—Sohio Petroleum Co. v. Bran- 
nan, 235 P.2d 279, 205 Okl. 1. 

Or.—^Dickerson v. Murfield, 191 P.2d 
380, 183 Or. 149—Public Market Co. 
of Portland v. City of Portland, 
130 P.2d 624, 171 Or. 522, opinion 
amplified 138 P.2d 916, 171 Or. 622. 
Pa.—Sunseri v. Mancuso, 66 A.2d 830, 
362 Pa. 161—^Markovitz v. Marko- 
vitz, 8 A.2d 42, 336 Pa. 136—^In re 
Rosenthal's Estate, 6 A.2d 585, 335 
Pa. 49—Garland v. Trout, 154 A. 
926, 303 Pa. 545—^Barlett v. Bev¬ 
erly School Land Co., 85 A.2d 878, 
170 Pa.Super. 307. 

R. I.—Pohle V. McAleer, 82 A.2d 869 
—^Fagan v. Negus, 72 A-2d 671, 77 

R.I. 1—National Peanut Corp. v. 
Forrest W. Taylor, Ina, 48 A,2d 
174, 72 R.I. 74. 

S. C.—Carson v. Coleman, 38 S.E.2d 

147, 208 S.C. 406—Mitchum v. 

Mitchum, 190 S.E. 104, 183 S.C. 75. 

Tex.—Copeland v. Bennett, Clv.App., 
243 S.W.2d 264—^Berkman v. Levy, 
Civ.App., 129 S.W.2d 397, error dis¬ 
missed, judgment correct. 

Utah.—Genola Town v. Santaquin 
City, 80 P.2d 930, 96 Utah 88, re¬ 
hearing denied 85 P.2d 790, 96 Utah 
104. 

Va.—^Roane v. Roane, 67 S.B.2d 906, 
193 Va. 18—^Moore v. Chesapeake & 

O. Ry. Co., 167 S.E. 351, 169 Va. 
703. 

Wash.—Superior Portland Cement v. 
Pacific Coast Cement Co., 205 P.2d 
697, 33 Wash.2d 169—Griffin v. 
Hart, 173 P.2d 780, 26 Wash.2d 301. 
Wis.—Goerke Motor Co. v. Lonergan, 
295 N.W. 671, 236 Wis. 544—Hainz 
V. Kurth, 278 N.W. 413, 227 Wis. 
260. 

58 C.J. p 1197 note 68 [a] (3)-(ll), p 
1198 note 70 fa] (3)-(6). 

(2) Consent to assignment of con¬ 
tract.—Thein v. Silver Inv. Co., 196 

P.2d 956, 87 CaI.App.'2d 308. 

(3) Default or breach by defend¬ 
ant. 

U.S.—Osmose Wood Preserving Co. 

of Canada v. Osmose Wood Pre- 
.. serving .Cq. of Am^rica^ .D.C.N.Y., 
74 F.Supp. 436.. 


Ala—Stacey v. Stacey, 33 So.2d 898, 
250 Ala 187. 

Ky.—^Morgan v. Wible, 236 S.W.2d 
472, 314 Ky. 564. 

La—^Baton Rouge Bldg. Trades 
Council V. T. L. James & Co., 10 
So.2d 606, 201 La 749. 

Mich.—Griner v. Ashdon, 29 N.W.2d 
129, 318 Mich. 707. 

N.J.—Sabba v. Szypszak, 68 A. 2d 430, 
5 N.J.Super. 73—^Harrington v. 
Harrington, 57 A.2d 542, 141 N.J. 
Eq. 456, modified on other grounds 
61 A2d 466, 142 N.J.Eq. 456. 

N.M.—^E\iller v. Crocker, 105 P.2d 
472, 44 N.M. 499. 

Ohio.—^Domigan v. Domigan, 189 N.E. 
860, 46 Ohio App. 542, error dis¬ 
missed 190 N.E. 394, 127 Ohio St 
595. 

Wash.—Superior Portland Cement v. 
Pacific Coast Cement Co., 205 P.2d 
597, 33 Wa5h.2d 169. 

(4) Description of premises.—^Tut¬ 
tle V. Howland, 75 A2d 374, 143 Me. 
394. 

(5) That enforcement was not in¬ 
equitable. 

Cal.—^Fowler v. Hansen, 120 P,2d 161, 
48 Cal.App. 2d 518. 

Kan.—^In re Boiler's Estate, 244 P. 2d 
678, 173 Kan. 30—Jones v. Davis, 
197 P.2d 932, 165 Kan. 626. 

N.T.—^Bush Terminal Buildings Co. 
V. Bush Terminal R. Co., 63 N.Y.S. 
2d 744, afilrmed 66 N.Y.S.2d 644, 
271 App.Div. 835, appeal denied 67 
N.T.S.2d 486, 271 App.Div. 883, cer¬ 
tiorari denied 67 S.Ct 1533, 331 
U.S. 843, 91 L.Ed. 1854. 

(6) Fiduciary relationship.—Scham 
V. Besse, 74 N.E.2d 517, 397 Ill. 309. 

.(7) Fraud.—^Polk v. Cleveland Ry. 
Co., 151 N.E. 808, 20 Ohio App. 317. 

(8) Inadequacy of legal remedy.— 
Marwede v. Commercial Hotel, 78 N. 

T.S.2d 438, 273 App.Div. 984. 

(9) Knowledge, notice, and con¬ 
sent 

Cal.—^Everson v. Roberts, 17 P.2d 
1004, 128 Cal.App. 538. 

Mich.—Whitley v. Tessman, 36 N.W. 

2d 724, 324 Mich. 215. 

Neb.—Neilson v. Leach, 1 N.W.2d 
822, 140 Neb. 764. 

N.C.—Wagner v. Consolidated Realty 
Corp., 185 S.E. 421, 210 N.C. 1. 

Or.—^Alpha Phi of Sigma Kappa v. 

Kincaid, 178 P.2d 156, 180 Or. 568. 

Pa.—Schmidt v. Steinacker, 67 A.2d 
664, 165 Pa.Super. 69. 

R.I.—Simeone v. Antonelli, 156 A. 
799, 62 R.L 41. 

(10) Legal sufilciency of writing.— 
Monahan v. McElIigott 44 A.2d 30, 
137 N.J.Eq. 176. 

(ip Payment for services ren-1 
dered deceased.—^Matthews v. Bla- 
nos, 40 S.£3.2d 715, 201 Ga 549. | 
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(12) Rental value.—Coulter v. 
Banks, 42 So.2d 196, 207 Miss. 276. 

(13) Representations.—^Bakke v. 
Keller, 19 N.W.2d 803, 220 Minn. 383. 

(14) Testamentary character of 
note.—^Henleben v. Krause, Mo., 209 

S.W.2d 888. 

(15) Time as not of essence.—^Hau- 
mersen v. Sladky, 264 N.W. 653, 220 
Wis. 91. 

(16) Valuation by appraisers.— 
John P. Dant Distillery Co. v. Pabst, 

D. C.Ky., 72 F.Supp. 619. 

(17) Value of property. 

Ill.—Scham v. Besse, 74 N.E.2d 617, 
397 Ill. 309. 

La—^Lakeside Dairies v. Gregersen. 

59 So.2d 701, 221 La 503. 

S.C.—^Holly Hill Lumber Co. v. Mc¬ 
Coy, 30 S.E.2d 856, 205 S.C. 60, cer¬ 
tiorari denied McCoy v. Holly Hill 
Lumber Co., 65 S.Ct. 191, 323 U.S. 
778, 89 L.Ed. 621. 

(18) Water rights.—Walsh v. Ma- 
caire, 227 P.2d 517, 102 Cal.App.2d 
435. 

(19) That will was a violation of 
contract—Anson v. Haywood, 74 N. 

E. 2d 489, 397 Ill. 370. 

40- Cal.—Campbell v. Bauer, 232 P. 
2d 590, 104 Cal.App.2d 740. 

Kan.—^McDermed v. Ackley, 44 P.2d 
274, 141 Kan. 818. 

Minn.—^McKercher v. Vik, 271 N.W. 

489, 199 Minn. 263. 

Wis.—Goerke Motor Co. v. Lonergan, 
295 N.W. 671, 236 Wis. 544. 

Other relief 

Evidence held to support allowance 
of credit to purchaser for damage 
done by vendor's grantee.—Saros v. 
Carlson, 11 N.W.2d 676, 244 Wis. 84. 

41- U.S.—^Mullins Mfg. Co. v. Booth, 
C.C.A.Mich., 125 F.2d 660. 

Cal.—^Federated Income Properties v. 
Hart 191 P.2d 59, 84 Cal.App.2d 
663—Sesma v. Ellis, 100 P.2d 816, 
38 Cal.App.2d 139. 

Fla.—Cottages, Miami Beach v. Weg- 
man, 67 So.2d 439—To ale v. 
Vaughan, 2 SQ.2d 121, 147 Fla. 4. 
La.—^Louisiana State Rice Milling 
Co. V. Lawrence, App., 155 So. 494. 
N.J.—St Martin v. Roschach, 64 A.2d 
247, 2 N.J.Super. 404. 

N.T.—^EHectronic Corp. of America v. 
Famous Realty, 89 N.T.S.2d 23, 275 
App.Dlv. 859—Abbey Sales Co. v. 
Johnson, 28 N.T.S.2d 299, 262 App. 
Div. 864, reargrument denied 30 N. 

T.S.2d 295, 262 App.Div. 1021. 

N.C—Strickland v. Bingham, 41 S.B. 
2d 756, 227 N.C. 221—Pate v. Duke 
University, 1 S.E.2d 127, 215 N.C. 
57. 

Pa.—^Thompson-Drew Shoe Corp. v. 
Curtis-Stephens-Embry Co., Com 
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chase, or conveyance of land,^* a contract to devise 
or bequeath,or a contract to adopt,44 or the evi¬ 
dence has been held insufficient to warrant specific 
performance against persons not parties to the con¬ 


tract^B There are also cases in which the evidence 
has been held insufficient to support the findings or 
to establish particular facts in issue,43 or insufficient 
to establish a defense.47 


PI., 39 Berks. Co. 193—^Taylor v. 
Poley, Com.Pl., 37 Del.Co. 263. 

58 C.J. p 1198 note 70 [b]. 

Absence of mutuality of oblisratlon 
Kan.—Troutfetter v. Backman, 193 
P.2d 201, 165 Kan. 185. 

Absence of prejudice from denial of 
relief 

Minn.—^Happel v. Happel, 238 N.W. 

783. 184 Minn. 377. 

Agrency contract 

H.I.—Yendettuoli v. Gordon, 32 A.2d 
611, 69 R.I. 205. 

Sasnraace contract 
U.S.—^Viles V. Prudential Ins. Co. of 
America, C.C.A.C 0 I 0 ., 107 F.2d 696, 
certiorari denied 60 S.Ct. 387, 308 
XJ.S. 626, 84 Ii.Ed. 523, rehearing* 
denied 60 S.Ct. 582, 309 U.S. 695, 
84 li.Ed. 1035, motion denied 61 
S.Ct. S3, 311 U.S. 723, 85 LJSd. 471. 
Parol contract 

N.J.—-Carberry v. Carberry, 48 A.2d 
215, 137 K.J.Ea. 9. 

Contract for lease 

Kan.—Meeds v. Wells, 73 P.2d 12, 146 
Kan. 609. 

Ckmtract to support 

Mich.—Strandt v. Strandt, 270 N.W. 

709, 278 Mich. 354. 

Jffioney Judgment 

Evidence held insufficient to war¬ 
rant entry of money judgment. 

Cal.—^Konda v. Lamkin, 66 P.2d 164, 
19 CaI.App.2d 635. 

Ill.—^Turner v. Singleman, 61 N.E.2d 
775, 326 I11.APP. 263. 

Okl.—Hargis v. Wedge, 159 P.2d 553, 
195 OkL 493. 

Cbnnterdlaim 

Evidence held insufficient to es¬ 
tablish counterclaim.—Jaques v. 
Hunt, 160 A. 363. 10 N.J.Misc. 687, 
affirmed 168 A. 287, 114 N.J.Eq. 20. 

42. Ark.—Shaw v. Powell, 166 S.W. 

2d 884, 204 Ark. 1059. 

Cal.—Crittenden v. Hansen, 138 P.2d 
37, 59 Cal.App.2d 56. 

Ill.—Lamprecht v. Gedda* 32 N.E.2d 
955, 309 m.App. 197. 

Ky.—Terry v. Bellamy, 166 S.W.2d 
60, 292 Ky. 102. 

Md.—Joyce v. Dillon Properties, 29 
A.2d 273, 181 Md. 664. 

Mich.—^Lynder v. Schulkin, 9 N.W.2d 
672, 305 Mich. 451—^Tincknell v. 
Ward, 280 N.W. 104, 286 Mich. 47. 
Mo.—Edwards v. Friborg, 235 S.W.2d 
255, 361 Mo. 578—Costello v. Moore, 
211 S.W.2d 921, 357 Mo. 972— 
Hoover v. Wright, 202 S.W.2d 83. 
Neb.—^Master Laboratories v. Chest¬ 
nut, 49 N.W.2d 693, 164 Neb. 749. 

N.J.—Bidgewood Playhouse Co, v. 
Fidelity Title & Mortgage Guaran¬ 
ty Co.. 168 A. 449, 114 N.J.Eq. 167. ] 


Okl.—^Hales v. Rasmussen, 9 P.2d 
944. 156 Okl. 172. 

Or.—Bock V. Schott, 217 P.2d 768, 
189 Or. 358. 

Parol contract 

Fla.—^Todd v. Hyzer, 18 So.2d 888, 
154 Fla. 702. 

Kan.—^Ross v. Ross, 81 P.2d 718, 139 
Kan. 316. 

Mich.—Policha v. Voss. 290 N.W. 881, 
292 Mich. 494. 

Mo.—^Sulgrove v. Sulgrove, 216 S.W. 
2d 490. 

Okl.—^Biggs V. Federal Land Bank 
of Wichita, 95 P.2d 902, 186 Okl. 
99—Butler v. Conyel, 60 P.2d 749, 
177 Okl. 424. 

Wash.—Lager v. Berggren, 60 P.2d 
99, 187 Wash. 462. 

W.Va—^Kee v. Simmons, 198 S.B. 136, 
120 W.Va. 349. 

58 C.J. p 1203 note 13 [bj. 

Contract to make a lease 
Fla—^Topper v. Alcazar Operating 
Co., 35 So.2d 392, 160 Fla 421. 
Ohio.—Utzinger Co. v. Shroyer, App., 
67 N.E.2d 871. 

43. Ark.—^Tucker ▼. Wycough, 109 
S.W.2d 939, 194 Ark. 840. 

Mich.—Adado v. Assid, 52 N.W.2d 
355, 332 Mich. 628—McClellan v. 
Moore, 262 N.W. 427, 272 Mich. 680. 
Or.—^Losey v. O'Hair, 83 P.2d 493, 
160 Or. 63. 

R.L— Pohle V. McAleer, 82 A.2d 869. 
Parol contract 

CaJ.—Brooks v. Whitman, 10 P.2d 
1007, 122 CaLApp. 660. 

Md.—Cossen v. McAllister, 184 A. 
921, 170 Md. 395. 

Mich.—Vandercook v. Kurtz, 297 N. 
W. 82, 297 Mich. 87—Schulz v. 
Steffey, 266 N.W- 899, 276 Mich. 
409. 

Mo.—Herman v. Madden, 162 S.W.2d 
268, 349 Mo. 447. 

Neb.—Petersen v. Hitchcock, 258 N. 

W, 669, 128 Neb. 381. 

N.J.—Bhllng v. Diebert, 15 A.2d 655, 
128 N.J.Ba. 115, affirmed 17 A.2d 
777, 129 N.J.Ea. 11—Horner v. 

Huff, 192 A. 370, 121 N.J.Eq. 610. 
R.I.—^Mann v. McDermott, 73 A.2d 
815, 77 R.L 142. 

44. Ark.—Stanley v. Wacaster, 178 
S.W.2d 50, 206 Ark. 873. 

Mo.—^Furman v. St Louis Union 
Trust Co., 92 S.W.2d 726, 838 Mo. 
884. 

Neb.—Nielson v- Kammerer, 257 N. 
W. 534, 128 Neb. 57. 

45. Wis.—Peper v, Eveland, 272 N. 
W. 11, 224 Wls. 267. 

46. U.S.—Joseph E. Seagram & S6ns 
V. Bynum, C.A.Ark., 191 P.2d 5— 
Guth V. Minnesota Min. & Mfg. Co., 
C.C.A.Wis., 72 F.2d 885, certiorari 
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denied Minnesota Mining & Mfg. 
Co. V. Guth, 55 S.Ct 506, 294 U.S. 
711, 79 L.Bd. 1245. 

Ark.—^Killingsworth v. Tatum, 157 
S.W.2d 30, 203 Ark. 354. 

Cal.—Janssen v. Davis, 29 P.2d 196, 
219 Cal. 783—Frederick v. Fox, 204 
P.2d 126, 91 Cal.App.2d 101. 

Ill.—Arentsen v. Sherman Towel 
Service Corporation, 185 N.E. 822, 
352 Ill. 327. 

Iowa.—^Bombei v. Schafer, 47 N.W.2d 
842, 242 Iowa 619. 

Md.—Cruciotti v. D'Anna, 90 A.2d 
214. 

Tex.—Seaboalt v. Vandaveer, Civ. 
App., 231 S.W.2d 665, refused no 
reversible error—^Dittoe v. Jones, 
Civ.App., 220 S.W.2d 315, refused 
no reversible error. 

Wash.—^Twohy v. Slate Creek Min. 
Co., 198 P.2d 882, 31 Wash.2d 664. 

Estoppel 

Iowa.—Kopp V. Williamson, 14 N.W. 
2d 688, 234 Iowa 1324. 

Fraud 

N.Y.—Tusczyk v. Mitar, 109 N.T.S.2d 
772, 279 App.Div. 846. 

Znadequaoy of legal remedy 

Minn.—^Happel v. Happel, 288 N.W. 
783, 184 Minn. 377—Simonson v. 
Moseley, 237 N.W. 418, 183 Minn. 
525. 

Or. —^Benson v. Williams, 149 P.2d 
549, 174 Or. 404. 

Notioe 

U.S.—^New Jersey Zinc Co. v. Sing- 
master, D.C.N.T., 4 F.Supp. 967, 
modified on other grounds, C.C.A., 
71 F.2d 277, certiorari denied Sing- 
master V. New Jersey Zinc Co., 55 
S.Ct 106, 293 U.S. 591, 79 L.Ed. 685. 

Ala.—Cowart v. Prater, 24 So.2d 763, 
247 Ala. 401. 

Cal.—^Frederick v. Fox, 204 P.2d 126, 
91 Cal.App.2d 101. 

47- U.S.—^Paley v. Du Pont Rayon 
Co., C.C.A.I11., 71 P.2d 856—New 
Jersey Zinc Co. v. Singmaster, D.C. 
N.Y., 4 F.Supp. 967, modified on 
other grounds, C.C.A., 71 F.2d 277, 
certiorari denied Singmaster v. 
New Jersey Zinc Co., 55 S.Ct 106, 
293 U.S. 591, 79 L.Ed. 685. 

Cal.—Wilson v. Brown, 55 P.2d 485, 

, 5 Cal.2d 425. 

Ill.—^Lewis V. McCreedy, 88 N.E. 2d 
170, 378 Ill. 264, 138 AL.R. 198. 

Ind.—Spoden v. Krause, 68 JN.B.2d 
654, 117 Ind.App. 14. 

N.Y.—Evans v. Szcech, 5 N.Y.S.2d 
261, 254 App.Div. 887. 

Pa.—Watson v. Dague, Com.Pl., 29 
Wash.Co. 179. 

EaOhes 

Cal.—Moreno v. Blinn, 185 P.2d 882, 
81 Cal.App.2d 852. 
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§ 143. — Existence and Terms of Contract 

a. In general 

b. Parol contracts relating to land 

c. Contracts to devise, bequeath, or adopt 

d. Sufficiency of evidence in particular 

cases 

a. In General 

Specific performance will not be decreed unless the 
existence and terms of the contract sought to be en¬ 
forced are established by clear, convincing, and satis¬ 
factory evidence. 


Specific performance will not be decreed unless 
the existence and terms of the contract sought 
to be enforced are established by that high degree 
of proof which has been variously characterized by 
the terms '‘clear,” "clear and convincing,” "clear 
and satisfactory” or other equivalent expressions.^^ 
This rule has especial application to contracts rest¬ 
ing in paroH® and made with persons who have 
died since their alleged execution.^® In some cases 
it has been held that the proof must be such as to 


TrndoaiDi 

Cal.—Etchart v. Pyles. 236 P.2d -427, I 
106 Cal.App.2d 649. 

48. U.S.—^Mullins Mfg. Co. ▼. Booth. 
C.C.A.Mich., 125 P.2d 660—Down¬ 
town Inv. Ass*n v. Boston Metro¬ 
politan Bldzs., C.C.A.Mass.. 81 F.2d 
814—^Motor Parts Co. v. Bendix 
Home Appliances. D.C.D61., 36 F. 
Supp. 649. 

Ariz.—Corpus Jtirls died in Stewart 

V. Schnepf, 158 P.2d 629. 637. 62 
Ariz. 440. 

Oal.—Store Properties v. Neal, 164 P. 

2d 38. 72 Cal.App.2d 112. 

Del.—^Aldridgre v. Franco Wyoming 
Oil Co.. 7 A.2d 763, 24 Del.Ch. 126. 
sustained 14 A.2d 380. 24 DeLCh. 
349. 

JD.C.—Hearst Badio v. Good, 91 F.2d 
566. 67 APP.D.C. 250—Cleborne v. 
Totten. 67 F.2d 436. 61 App.D.C. 
69. 

Fla.—^Muller v. Gables Racing Ass'n, 
196 So. 864. 142 Fla. 834. 

Ga.—Sykes v. Reeves. 24 S.E.2d 688. 
196 Ga. 587. 

Ill.—^Doll V. Continental Ill. Nat. 
Bank & Trust Co. of Chicago. 61 
N.E.2d 875, 326 IlLApp. 264—Lind- 
berg Mach. Works v. Lindberg, 27 
N.E.2d 565, 305 llLApp. 643. 

Ind.—Wheelock v. Wheelock. 187 N.E. 

205. 97 Ind.App. 501. 

Ky.—Suter v. Suter, 128 S.W.2d 704, 
278 Ky. 403. 

Md.—Snodgrass v. Stubbs, 64 A. 2d 
338, 189 Md. 28—Anshe Sephard 
Congregation v. Welsblatt. 185 A. 
107, 170 Md. 390. 

Mich.—Spaulding v. Wyckoff, 31 N. 

W. 2d 71. 320 Mich. 329—Mahon v. 
Sahration, 17 N.W.2d 763, 310 Mich. 
563—Guzorek v. Williams, 2 N.W. 
2d 796, 300 Mich. 633. 

Mo.—Corpus Juris cited in Hack- 
barth v. Gibstine, App., 182 S.W.2d 
113, 118. 

N.J.—C. C. Cawthorne & Co. v. See- 
ger. 63 A.2d 792, 140 N.J.Eqi. 218— 
Grabow v. Gelber, 49 A.2d 431, 138 
N.J.Eq. 586—Giovanola v. Fort Lee 
Bldg. & Loan Ass*n, 196 A. 357. 123 
N.J.Eq. 103. 

N.T.—1130 President St, Corp. v. Bol¬ 
ton Realty Corp., 90 N.Y.S.2d 50, 


275 App.Dlv. 402. reversed 89 N.E. 
2d 16, 300 N.T. 63. 16 A.L.R.2d 617. 
Ohio.—Utzinger Co. v. Shroyer, App., 
67 N.E.2d 871. 

Or.—^Benson v. Williams, 149 P.2d 
649. 174 Or. 404. 

Pa.—^Markovltz v. Markovitz, 8 A.2d 
42, 336 Pa. 136—^Bearer v. Mustek, 
Com.Pl., 98 Pittsb.Leg.J. 261. 

S.C.—^Finklea v. Carolina Farms Co., 
13 S.E.2d 696, 196 S.C. 466. 

S.D.—Crawford v. Carter, 52 N.W.2d 
302—Troutman v. Bock 295 N.W. 
637. 67 S.D. 569. 

Vt.—Hill V. Bell, 11 A.2d 211. Ill Vt 
131. 

Va.—Adams v. Snodgrass. 7 S.E.2d 
147, 175 Va. 1. 

W.Va—^Napper v. Rice. 82 S.E.2d 41, 
127 W.Va. 703. 

Wis.—Wilcox V. Powell's Estate, 240 
N.W. 122, 206 Wis. 513. 

68 C.J. p 1181 note 67, p 1195 note 63. 

Competent evidence 
Specific performance will not be 
granted unless the contract is proved 
by competent evidence.—^Adams v. 
Snodgrass, 7 S.E.2d 147, 176 Va. 1. 

Contract in lieu of alimony 
N.J.—^Barkerding v. Hackensack 
Trust Co., 166 A. 441, 108 N.J.Eq. 
429. 

Contract requiring employee to as¬ 
sign patents to employer 
•U.S.—^Bowers v. Woodman. D.C. 
Mass.. 59 F.2d 797. 

Sale of all personalty 
Where contract provided for sale 
of all personalty belonging to de¬ 
ceased’s estate, all that was neces¬ 
sary to enforce contract was com¬ 
petent evidence as to surrounding 
circumstances and situation of par¬ 
ties at time contract was made, so as 
to enable court to apply description 
therein on identification of subject 
matter.—^Peper v. Eveland, 272 N.W. 
11, 224 Wis. 267. 

49. U.S.—^Motor Parts Co. v. Bendix 
Home Appliances, D.C.Del.. 36 F. 
Supp. 649. 

Ga—Ware v. Martin. 70 S.E.2d 446. 
209 Ga 29—^Taylor v. Boles, 13 6.E. 
2d 352, 191 Ga 59L 
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Ill.—Wurth V. Hosmann, 102 N.B.2d 
800, 410 Ill. 667—^Anderson v. An¬ 
derson, 44 N.E.2d 43, 380 Ill. 488— 
Bock V. Jablonski, 67 N.E.2d 886. 
329 IlLApp. 276—Swirsky v. Hor- 
wich, 51 N.E.2d 822, 320 IlLApp. 
568. 

Mich.—Green v. Bambrick, 49 N.W.2d 
160, 331 Mich. 243—^Fisk v. Fisk, 44 
N.W.2d 184, 328 Mich. 570. 

Mo.—Sportsman v. Halstead. 147 S. 

W.2d 447, 347 Mo. 286. 

Mont.—Cox V. Williamson, 227 P.2d 
614, 124 Mont. 612. 

Neb.—^Hackbarth v. Hackbarth, 22 N. 
W.2d 184, 146 Neb. 919—Caspers v. 
Frerichs, 21 N.W.2d 613, 146 Neb. 
740. 

N.J.—C. C. Cawthorne & Co. v. See- 
ger, 53 A.2d 792, 140 N.J.Eq. 218. 

Or.—^Perez v. Potier, 170 P.2d 343, 
179 Or. 123. 

S.C.—Carson v. Coleman, 38 S.E.2d 
147, 208 S.C. 406. 

Utah.—^Last Chance Ranch Co. v. 

Erickson, 25 P.2d 952, 82 Utah 475. 
Vt—Cook V. Holden. 35 A.2d 353, 113 
Vt. 409. 

Wash.—Groeneveld v. Dean, 241 P.2d 
443—Granquist v. McKean, 187 P. 
2d 623, 29 Wash.2d 440. 

58 C.J. p 1196 note 54. 

Parol contract relating to land see 
infra subdivision b of this section. 

Ttausfer of personalty 
The same character of evidence is 
required to prove oral agreements 
for transfer of personalty by specific 
performance as for such transfer of 
realty.—^Hackbarth v. Hackbarth. 22 
N.W.2d 184, 146 Neb. 919. 

50. Iowa-—^Brewer v. King, 237 N.W. 
508, 212 Iowa 665. 

Kan.—Corpus Juris quoted in In re 
Towne’s Estate, 239 P.2d 824. 826. 
172 Kan. 245. 

Mo.—^Maness v. Graham. 142 S.W.2d 
1009, 346 Mo. 738. 130 A.L.R. 225— 
Ver Standig v. St. Louis Union 
Trust Co.. 129 S.W.2d 905, 344 Mo. 
880. 

Wash.—Lager v. Berggreo, 60 P,2d 
99. 187 Wash. 462. 

58 C.J. p 1196 note 65. 

Evldenoe oarefUUy scrutinized 
Or.—^Perez v. Potier, 170 P.2d 843, 
179 Or. 123. 
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leave no room for doubt,5^ or for reasonable^^ or 
substantial^^ doubt 

Other statements as to the degree or quantum of 
proof are that the contract must be proved with 
reasonable certainty,®^ that more certainty is neces¬ 
sary than is required in actions at law or in most 
civil cases,55 and, although it has been stated that 
the contract and its terms must be proved by a pre¬ 
ponderance of the evidence,55 it has been held that 
something more than a mere preponderance is re- 
quired.57 This high standard of proof has been 
held to apply only where it is sought to enforce a 
contract which does not comply with the statute of 
frauds,58 and it does not apply where the statute of 
frauds is not applicable.5® The terms of a parol 
contract may be determined from the relationship 
of the parties to each other, their previous business 
dealings, and the other surrounding facts and cir- 
cumstances.55 Proof of an imexecuted intention 
is insuflScient to warrant a decree of specific per¬ 
formance; a contract must be proved.®^ 


Action on lost instrument. Where the action is- 
based on an alleged lost instrument, the same degree 
of proof is required as is necessary for the estab¬ 
lishment of a parol contract within the statute of 
frauds,52 and the existence and terms of the con¬ 
tract must be shown by clear, convincing and satis¬ 
factory evidence but where the execution of a. 
bond for title and payment of the price are admit¬ 
ted, proof of the contents of tlie bond is not neces¬ 
sary.®* 

b. Parol Contracts Belating to Land 

Where specific enforcement of a parol contract wlth< 
respect to realty Is sought, the existence and terms of* 
the contract must be established by clear and con¬ 
vincing evidence. 

The rule requiring plaintiff to establish, by clear 
and convincing evidence, the existence and terms of 
the contract sought to be enforced is especially ap¬ 
plicable where it is sought to enforce a parol con¬ 
tract with respect to realty,®® such as a parol con- 


si. Fla.—^Brandt v. Shane, 27 So.2d 
161. 157 Fla. 848- 

S.D.—Crawford v. Carter, 52 N.W.2d 
302. 

Wash,—-Groeneveld v. Dean, 241 P.2d 
443—Granqulst v. McKean, 187 P. 
2d 623, 29 Wash.2d 440. 

68 C.J. p 1196 note 56. 

Freedom jE^om ambiguity 
Contract proved must be free from 
ambiguity. 

Colo.—^Bowman v. Reyburn, 170 P. 

2d 271, 115 Colo. 82. 

Me.—^Fortin v. Wilensky, 53 A. 2d 266, 
142 Me. 372. 

S2. Ga.—Matthews v. Blanos, 40 6. 
E.2d 715, 201 Ga, 549—Sparks v. 
Bell. 33 S.R2d 105, 198 Ga. 827. 
Ill. — Wurth V. Hosmann, 102 N.E.2d 
800, 410 Ill. 567—Anderson v. An¬ 
derson, 44 N.E.2d 43, 380 HI. 488— 
Cowen V. McNealy. 96 N:E.2d 100, 
342 IlLApp. 179—Doropoulos v. 
Miller, 86 N.E.2d 435, 337 Ill.App. 
661. 

Md.—^Barranco r. Kostens, 54 A.2d 
326, 189 Md. 94. 

Mo.—Sportsman v. Halstead, 147 S. 
W.2d 447, 347 Mo. 286—Furman v. 
St. liOuis Union Trust Co., 92 S.W. 
2d 726, 338 Mo. 884. 

58 C.J. p 1197 note 57. 

63. U.S.—Motor Parts Co. v. Bendiz 
Home Appliances, D.C.Del., 36 F. 
Supp. 649. 

64. Ill. — Anderson Bros. Mtg. Co. v. 
Larson, 61 H.E.2d 410, 326 Ill.App. 
82 —^Velcich v. Malesh, 1 N.E.2d 
278, 284 Ill.App. 63—Jacksonville 
Hotel Bldg. Corp. v. Dunlap Hotel 
Co., 264 I11.APP. 279, modified on 
other grounds 183 H.EL 397, 350 Ill. 
451. 

68 aj. p 1197 note 58, 


Terms of contract must be proved 
with reasonable degree of certainty. 
Ill.—^Bismarck Hotel Co. v. Andal- 
man, 73 U.E.2d 786, 331 IlLApp. 
585. 

Tex.—Vardeman v. lAwson, 17 Tex. 

10 . 

58 C,J. p 1206 note 6L 

65. Utah.—Clark v. George, 234 P.2d 
844. 

58 C.J. p 1197 note 59. 

56- W.Va.—Johnson v. Dixie Fire 
Ins. Co., 152 S.E. 11, 108 W.Va, 512. 
68 C.J. p 1197 note 60. 

67- Fla.—Muller v. Gables Racing 
Ass’n, 196 (So. 864, 142 Fla, 834. 
Ga.—^Matthews v. Blanos, 40 S.E.2d 
715, 201 Ga, 549. 

Wash.—Groeneveld v. Dean, 241 p.2d 
443. 

58 C.J. p 1197 note 61. 

A parol contract must be proved 
by evidence stronger than a mere 
preponderance. 

Fla.—^Muller v. Gables Racing Ass'n, 
196 So. 864, 142 Fla, 834. 

Wash.—Granquist v. McKean, 187 P. 
2d 623, 29 Wash.2d 440. 

58. Mo.—Schebaum v. Mersman, 191 
S.W.2d 671—State ex rel. Place v. 
Bland, 183 S.W.2d 878, 353 Mo. 639 
—^Hackbarth v. Gibstlne, App., 182 
S.W.2d 113. 

59. Mo.—State ex rel. Place v. 
Bland, 183 S.W.2d 878, 353 Mo. 639. 
Where statute of frauds -was not 

Invoked and contract sought to be 
enforced involved personalty as well 
as realty, the usual quantum of clear, 
cogent, and convincing evidence was 
lowered.—State ex reL Place v. 
Bland, supra. 


60. Fla,—Collins v. .^tna Tna , Co.,. 
138 So. 369, 103 Fla, 848. 

61. Mich.—Bailey v. Bailey, 32 N. 
W.2d 429. 321 Mich. 166—In re- 
Cramer’s Estate, 295 N.W. 533, 296 
Mich. 44. 

62. Ala,—Corpns Jnrls cited in. 
Box V. Box, 10 So.2d 478- 481, 243: 
Ala, 437. 

58 C.J. p 1206 note 59. 

! 63- U.S.—^Rash V. Peoples Deposit. 

I Bank & Trust Co., D.C.Ky., 91 F. 
Supp. 826, affirmed, C.A., 192 F.2d* 
470, certiorari denied 72 S.Ct. 639, 

343 U.S. 909, 96 L.Bd. - 

Ala,— Corpns Jhris cited in Box v. 

Box, 10 So.2d 478, 481. 243 Ala. 437. 
58 C.J. p 1206 note 60. 

64, Tex.—^Vardeman v, Lawson, 17' 
Tex. 10. 

58 C.J. p 1206 note 61. 

65. Ga,—Pattillo v. Mangrum, 166 S. 
B. 641, 176 Ga, 61. 

IlL—^Lindberg Mach. Works v. Lind- 
berg, 27 H.E.2d 565, 305 IlLApp. 
543. 

Mo.—Costello V. Moore, 211 S.W.2d' 
921. 357 Mo. 972. 

N.J.—Grabow v. Gelber, 49 A.2d 431, 
138 N.J.Eq. 586. 

W.Va.—^Blair v. Dickinson, 54.S.E.2d‘ 
828, 133 W.Va. 38, certiorari denied 
Gauley Eagle Coal & Coke Co. v. 
Blair. 70 S.CL 306, 338.U.S. 904, 94 
L.Ed. 556. 

Wash.—Golden v. Mount, 203 P.2d' 
667, 32 Wash.2d 653. 

Obligor alive 

Where obligor under an alleged 
oral promise to convey realty is pres¬ 
ent in court, obligee is not required 
to establish contract by so high a de¬ 
gree of proof as is required when.. 
obligor is dead, but obligee still has. 
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Ixact for the conveyance,®* lease,or exdiange** 
•of land, and the rule is applied with even stronger 
reason where the contract was made with a perscm 
mnce deceased,** or between parent and diild.^* 

In some cases the courts have used even stronger 
terms than "dear and convincing,” or “dear and 
satisfactory” in stating the d^ee of proof re¬ 
quired to prove the existence and terms of parol 
agreements relating to land; thus it has been said 
that the proof must be "dear and oondusive,”^^ 
'"indubitable,”^* “indisputable,”^* or "free from 


su^udoor^* or bqrood lq;it ima te controversy;^® 
and that spedfic performance will not be decreed 
unless the proof is such as to leave no room for 
doubt^* In other cases it is laid down that the 
proof must leave no room for "reasonable donbt,”^ 
or that the contract and its terms must be proved 
with reasonable certain^.^* On the other hand, 
proof beyond a reasonable doubt has been criticized 
as too exacting,^* or the term ^Veasonable doubt” 
has been held to mean no more than that plaintiff 
must satisfy the jury by dear and unequivocal evi- 


burden of estabUshlnff oontraet and 
Its tarma by clear, oogent, and oon- 
vlnelnsr evldence^Payn v. Hoge, 149 
P.Sd 989. 11 WaalLSd 81 

OSL n.S. —Johnson v. Mosley, CA. 

Ark., 179 F.ld 678. 

AJa.—JTolan v. Moore, 46 Bo.2d 886, 
164 Ala. 74—Box v. Box, 10 So.ld 
478, 148 Ala. 487. 

Ark.—Taylor v. Milam, 148 S.'W.ld 
644, 119 Aik. 691—Rolfe v. John¬ 
son, 118 &W.ld 481 117 Ark. 14— 
Randolph v. Randolph, 114 S.W.ld 
609. 116 Ark. 198—McMutt v. 

•Games, 110 S.W.ld 190, 818 Axk. 
S46—^Rogers v. Hoaktns, 101 S.W. 
Id 1004, 111 Aik. 687—McKle v. 
MoClanohan, 76 aw.ld 971. 190 
Ark. 41. 

Ga.—^Haynes v. MUs, 86 8.IL8d 161, 
199 Ga. 701. 

Idaho.—Anderson v. 'WhlpplA 117 P. 
Id 861, 71 Idaho 111—Wormward 
V. Taylor, 111 P.ld 686, 70 I d aho 
460. 

Ql.—'Wturth V. Hosmann, 108 NJBLld 
800. 410 HI. 667—Weidler v. Sei¬ 
bert, 91 NJBLld 416, 406 BL 477— 
Chambers v. Appel, 64 ITiBLld 611, 
801 HL 194. 

md.—Jai^kson v. First Mat. Bank 6b | 
Trust Ca of Iia Porte, 67 M.BLld 
946; 116 IndJLpp. 818. 

Iowa : Oorpns JibIb sited In Peddl- 
oord V. Peddlcord, 47 N.'W.ld 164, 
167, 141 Iowa 666. 

jEan.—Corpus JUsls qpoted In In re 
Towne*s XMatSb 189 P.ld 814, 816, 
171 Kan. 14S. 

Md.—Chamberlain v. Preston, 181 A. 
679, 170 Md. 1. 

Mich.—Green v. Bambrldk, 49 M.W.ld 
160. 881 Mldh. 148—Steketea v. 
St4ketee, 16 N.W.ld 714, 817 Mldh. 
100 , 

Mo.—Conms mis sited in Day v. 
Turner, 181 aw.ld 896. 899—Ma¬ 
son V. Mason, 168 aw.ld 17—Oos^ 
pus mis qadted la Boyers v. Boy- 
era, 147 aW.ld 478, 476. 

Meb.—Gamer v. MoGrea, IS ir.W.ld 
781, 147 Keb. 641. 

N.J^-Ghoras v. Investment Bldg, ft 
lioan AS8*n of Newark, Gh., 86 A. 
8d 86—Rlfthmari v. Rlchman, 174 
179, 117 N.JJDa, 186.' 

N.M.-^ohautr v; Sehausib OO.Pfld 

6ll. 4t N^ 19|4; 


Wash.-Payn v. Hoge, 149 P.ld 989, 
11 Washld 11. 

68 G.J. p 1198 note 71. 

Gnallty of svldsasa 
The rule reauirlng a party seeking 
apedflc performance of oral contract 
to convey realty to prove a contract 
which la clear, aatlafactory, and nn- 
eaulvocel la not one of weight, but of 
Quality and anbetanoa of evldenee 
and where the weight of the evidence 
is tn*oiight into Question, such party 
has the further burden of auatalnlng 
hla position by prepon d e r an c e of the 
evidence.—Jtiley v. Biley, IS N.W.ld 
686, 160 Neb. 176. 
imilksly sgreaBMBt 
Clear proof is reauired to support 
an agreement whl<di the vendor 
would be unlikely to make.—Bank v. 
Hurst's Bstate, 60 Aid 118, 187 Md. 
888 . 

67, Ala.—Grooms v. Brown-MUnc 
Co., 196 So. 816,119 Ala. 884. 

Fla^—Alexander v. BesA 167 So. 688, 
188 Fla. 718. 

TTon, —OocpoB JUils Qiioted lu In lU 
Townes Batata, 889 P.ld 884, 816, 
178 Kan. 146. 

M g O orpns mds Quoted he Boyars 
V. Boyers, 147 KW.ld 471, 476. 

Njr.—Grabow v. Gslber, 49 Aid 411, 
188 N.JJBIq. 686. 

Wash.—Golden v. Mount, 808 P.td 
667, 88 WaBlLld 668. 

W.'Va.—Napper v. RicA 88 SJBLld 41, 
187 W.Va. 708. 

68 GJ. P 1199 note 78. 

SB. Kan . Oo s pu s mis Quoted In 
In re Towns's Bstate^ 889 P.8d 884, 
886, 178 Ban. 846. 

Mg—Oorpns mis Quoted la Boyers 
V. Boyers, 147 S.W.8d 478, 476. 

68 CLJ. P 1199. note 74. 

as. Kan.—Corpus mis Quoted la 
In re Towns's Batata, 189 P.ld 884, 
886, 178 B3 ul 146. 

Mich.—Daugherty v. Poppen, 16 N.W. 

Id 680, 816 Mi<ft. 480. 

M g C or p us mis Quoted la Boyers 
V. Boyers, 147 S.W.8d 478, 476. 
Neb.—lAnta v. Apklny, 18 N.W.Sd 66, 
146 Neh 714. 

Wolf ▼. Palisades Trust ft 
Guaranty Cg, IfO A 94^ 181 NJT. 
Bo. 886. 

68 GJ. P 1800 riots 71. 

729 


Mdsuoe scrnttnlsad wHh osre 
Aria—Stewart v. Scbnepf, 168 P.8d 
611, 61 Aria 440. 

BL—Wurth v. Hosmann, 101 NMld 
80Q 410 BL 667. 

N.J.—Wolf V. Palisades Trust ft 
Guaranty Og, 190 A 94, 111 N.J. 
Bq. 886. 

17a Mo.—Corpus mis Quoted la 
Boyers v. Boyers, 147 8.W.ld 478, 
476. 

68 GJ. p 1800 note 76. 

71. BL—Chambers v. AppeL 64 NJL 
8d 611, 898 Bl. 294—Faulkner v. 
BlaOk, 87 NJEL2A 796, 878 BL 111. 

68 GJ. p 1100 note 87. 

7a Pay—Appeal of Schuey, 18 A 
544, 649, 180 Pa 16. 

68 GJ. p 1100 note 88. 

7a Pa—Sage v. McGuire, 4 Watts ft 

a 188. 

68 GJ. p 1100 note 89. 

74, Fla—Alexander v. Besa 167 Bo. 

688, 188 Fla 718. 

68 GJ. p 1800 note 90, 

7a Wash.—Oeterhout v. Peterson, 
87 P.8d 987. 198 Wash. 166. 

7a AJa—Nolan v. Moore, 46 8g8d 
886, 264 Ala 74. 

Ark.—Reynolds v. Hhniy, 187 BW.Sd 

167, 208 Axk. 660. 

Ga—Brittain Broa Og v. Davla 161 
SJL 841, 174 Ga 1. 

NJ*.—Grabow v. Gslber, 49 Aid 481, 
188 N.JJDQ. 686. 

68 GJ. p 1101 note 91. 

77. Ga—Hulgan v. GledhlU, 81 SML 
Id 478, 207 Oa 149-^Barnett v. 
Henry, 87 SJELld 840, 100 Ga 166 
—'Pattino V. Mangum, 166 8.11 641, 
176 Ga 61—WaU v. Wood, 161 BJD. 

168, 174 Ga 608. 

BL—Williams v. Oorooran, 178 NJBL 
848, 846 BL 106. 

Me.—Roberts v. Clevenger, 886 GW. 
Id 788—Steere v. Palmer, 128 S.W. 
Id 891, 869 Mo. 664. 

68 GJ. P 1801 note Oft 

7a BL—Jacksonville Hot41 Bldg. 
Corporation v. Dunlap Hbtsl Oot 
864 BlApp. 279, modified on other 
grounds 188 N.B. 897, 860 BL 461. 
68 GJ. p 1801 note 9a 

7a Or.—Goff V. Kslasy, 168 lOft 
78 Or. 887. 

68 GJ. p 18QI aoto 94i 
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dence that the contract was entered into.^® 

It has sometimes been said that plaintiff must 
prove the contract by a preponderance of the evi¬ 
dence but it has also been held that something 
more than a mere preponderance is required, and 
that there must be a clear, decided, and convincing 
preponderance of evidence.®® The uncorroborated 
testimony of plaintiff or of a single witness, when 
contradicted, has been held insufficient but the 
testimony of plaintiff, corroborated by his wife, 
has been held sufficient,®® and the mere fact that 
there is some conflicting testimony as to the making 
of the contract or its terms does not necessitate the 
refusal of the relief.®® Under some statutes a 
parol contract for the conveyance of land may be 
enforced against a defendant when established by 
his own testimony.®^ Evidence indicating merely 
a testamentary intention cannot be made the basis 
of a finding diat there was a contract to convey.®® 

It is not necessary that the contract be proved by 
direct evidence, circumstantial evidence being suffi¬ 
cient, if sufficiently convincing,®® and where the 
facts, including the acts of the parties, raise a con¬ 
vincing implication that the contract was actually 
made and satisfy the court of its terms and per¬ 
formance, it is sufficient to justify its enforce¬ 
ment®® Declarations and admissions of the parties 


lEoirtmr^ bolA not inoonsisteiit 
The fact that father mortgragred 
realty was not inconsistent with oral 
agreement allegedly entered into be¬ 
tween him and daughter to convey 
realty to daughter in consideration of 
services to be performed, so as to 
bar specific performance by daughter 
of agreement against father’s estate 
after his death, where giving of 
mortgage, when considered with oth¬ 
er facts, did not amount to attempt 
by father to renounce agreement.-- 
Rogers v. Hoskins, 201 S.W.2d 1004, 
211 Ark. 687. 

95. IlL^Aldrlch v. Aldrich, 122 N.I1 

472, 287 Ill. 218-HAnderson v. 

Manners, 90 N.H 728, 243 lU. 405. 

96, Ill.—Aldrich v. Aldrich. 122 N.M. 
472, 287 Ill. 213. 

58 C.J. p 1202 note 5. 

97- ni.—Wrestler v. Tippy, 117 N.B. 
404, 280 HI. 124. 

98. Mo.—McQuitty v. Wilhite, 152 
fi.W. 598, 247 Mo. 163. 

99. m.—Weidler v. Seibert, 91 N.E. 
2d 416, 405 UL 477. 

58 C.J. p 1200 note 77. 

1. Cal.—Stark v. Byington, 69 P.2d 
995, 21 CaLApp.2d 642. 

68 C.J. p 1200 note 78. 

Weight and sufficiency of e\ )dence as 
to sufficiency and adequacy of con¬ 
sideration see Infto. S 145. 
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8Qr Ga—Warren v. Gay, 51 6.E. 802, 
123 Ga. 243. 

81. Neb.—^Busteed v. Sheffield, 44 N. 
W.2d 471, 153 Neb. 253—Noetzel- 
mann v. Noetzelmann, 43 N.W.2d 
515, 153 Neb. 133. 

58 C.J. p 1201 note 96. 

88. Ark.—Reynolds v. Henry, 187 S. 

W.2d 167, 208 Ark. 650. 

Fla—Miller v. Gkirdner, 198 So. 21, 
144 Fla 339—Alexander v. Bess, 
167 So. 533, 123 Fla 713. 

58 C.J. p 1201 note 97. 

83. Or.—Le Vee v. Le Vee, 181 P. 
351, 93 Or. 870, rehearing denied 
183 P. 773, 93 Or. 370. 

58 C.J. p 1201 note 98. 

84. I>.C.—Sope^ V. Myers, 45 App. 
286 

58 C.J. p 1200 note 82. 

85. Mo.—O'Day v. Van Leeuwen, 190 
S.W.2d 263, 354 Mo. 604. 

86. Wash.—^Mudgett v. Clay, 31 P. 
424, 5 Wash. 103. 

58 O.J. p 1200 note 83. 

87. Iowa—Auter v. Miller, 18 Iowa 
405. 

88. Mich.—Daugherty v. Poppen, 25 
N.W.2d 580, 316 Mich. 430. 

89. N.M.—Schauer v. Schauer, 89 P. 
2d 521, 43 N.M. 209. 

Pa—^In re Beshore's Estate, OrplL, 
62 York 1/eg.Rec. 61. 

58 C.J*. p 1200 note 80. 


Deed executed but not d^vered 
In daughter's action against de¬ 
ceased father's estate for specific 
performance of oral contract where¬ 
by father allegedly agreed to convey 
realty to daughter in consideration of 
services to be performed, fact that 
father executed deed conveying real¬ 
ty to daughter was a strong circum¬ 
stance that contract existed, notwith¬ 
standing deed was not delivered to 
daughter.—Rogeto v. Hoskins, 201 S. 
W.2d 1004, 211 Ark. 687. 

90. HI.—Aldrich v. Aldrich, 122 N.EL 
472, 287 111. 213. 

58 C.J. p 1200 note 81. 

91. Ga.—Lockhart v. White, 77 Ga. 
786. 

92. Ohio.—Shahan v. Swan, 26 N.E. 
222, 48 Ohio St 25, 29 Am.S.R. 517. 

58 C.J. p 1201 note 2. 

93. Pa—^Moore v. Small, 19 Pa 461. 
58 C.J. p 1201 note 3. 

Anolent^ loosof ox oasnal oonveirsa- 
tlons 

Admonition that conversations re¬ 
lied on as proof of parol contract 
should not be "too ancient, loose or 
casual" is recognized and is abstract¬ 
ly applicable to an action for specific 
performance of an oral contract to 
convey realty.—Roberts v. Clevenger, 
Mo., 225 S.W.2d 728. 

94. R.I.—^Tlllinghast v. Haxrop, 9 A. 

2d 28, 63 R.I. 394. i 


may be sufficient, if corroborated, to establish such 
a parol contract, relating to land,®i but such evi¬ 
dence will be carefully scrutinized.®® Vague ad¬ 
missions of the vendor, or mere declarations of 
an intention to convey, especially when made to 
mere strangers to the transaction in chance conver¬ 
sations, are not of themselves sufficient to establish 
a specifically enforceable contract to convey.®® 
Acts of the parties inconsistent with the alleged 
contract, while not conclusive, may be strong evi¬ 
dence that the alleged contract was not made.®^ 

Evidence that, after an alleged contract to con¬ 
vey land in return for care and support, the vendor 
paid taxes thereon,®® or that the vendees filed a 
claim against the deceased vendor's estate for such 
care and support,®® is not conclusive against the 
existence of the contract, although the filing of such 
a claim will detract very materially from the weight 
to be given to decedent's declarations expressive of 
his intention to convey to plaintiff.®^ So the fact 
that plaintiff in a prior suit alleged an earlier date 
than that testified to by him in the present suit 
with reference to the time of making the contract 
merely affects his credibility as a witness.®® 

The land which is the subject matter of the con¬ 
tract must be clearly identified,®® the price or con¬ 
sideration must be clearly and definitely shown,® 
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and if the sale is on credit, the time for payment dence is required to support a gift from parent to 
should be clearly proved.^ child than a transaction between strangers.® 

Parol gift of land. Where there is a parol gfift 

of land, the requisite of clear, unequivocal, and con- ^ Contracts to Devise, Bequeath, or Adopt 
vincing evidence is especially important;® and, A contract to devise or bequeath must be estab- 
while such gift need not necessarily be shown by ”**'®** by the clearest and most convincing proof. 

undisputed evidence,^ it must be established with a The claim that a deceased person contracted to 
reasonable degree of certainty,® or, as sometimes devise or bequeath property to plaintiff is viewed 

held, by evidence which leaves no room for reason- with suspicion and distrust,® and the evidence that 

able doubt;® and such evidence must be sufficient to such a contract was made will be scrutinized with 

identify the subject matter as to location and care and caution,!® and the contract must be estab- 

quantity.'^ It has been held that much stronger evi- lished by the clearest and most convincing proof,!! 

2. Ala.—Brown v. Weaver, 20 So. i 172 Kan. 245—Iiaupheimer v. Buck, | Ingr denied 61 S.Ct. 391. 311 U.S. 


964. 113 Ala. 228. 

68 C.J. p 1200 note 79. 

3. Md.—Chamberlain v. Preston, 182 

A. 679, 170 Md. 1. 

Pa.—^In re Allshouse's Estate, 166 A. 

69, 304 Pa. 481, 96 A.Lr.B. 379. 

Wis.—Schmitz v. Schulenburgr. 296 N. 

W. 103, 236 Wis. 606. 

58 C.J. p 1206 note 49. 

4k Iowa.—^Bevingrton v. Bevington. 
110 N.W. 840, 133 Iowa 361, 9 Li.R. 

A. ,N.S., 508, 12 Ann.Cas. 490. 

5. Ark.—^Melgs v. Morris, 37 S.W. 
302, 63 Ark. 100. 

Iowa.—^Bevington v. Bevington, 110 
N.W. 840, 133 Iowa 361, 9 L 1 .ILA. 
N.S., 508, 12 Ann.Cas. 490. 

6. Ga.—^Harden v. Morton, 24 S.E. 
2d 685, 195 Ga. 471. 

Mo.—^Woods V. Woods, App., 18 S.W. 
2d 569. 

7. W.Va.—Moss v. Moss, 106 S.E. 
429, 88 W.Va. 135. 

8. Pa.—Poorman v. Kilgore, 26 Pa. 
365, 67 Am.D. 524. 

58 C.J. p 1206 notes 54, 55. 

9. Md.—^Dowell v. Dowell, 9 A2d 
593, 177 Md. 370, 125 A.D.R. 1008. 

Or.—^Hawkins v. Toombs, 242 P.2d 
194—Stever v. Holt, 100 P.2d 1016, 
164 Or. 195. 

R.I.—^Pohle V. McAleer, 82 A.2d 869. 
Wash.—Jansen v. Campbell, 227 P.2d 
176, 87 Wash.2d 879—Wayman v. 
Miller, 81 P.2d 501, 196 Wash. 457. 
W.Va.—^Davidson v. Davidson, 79 S. 

B. 998, 72 W.Va. 747. 

10. IlL—Wurth V. Hosmann, 102 N. 
B.2d 800, 410 Ill. 567—Weidler v. 
Seibert, 91 N.E.2d 416, 405 Ill. 477 
—Holmes v. Ackley, 81 N.B.2d 178, 
400 Ill. 872—Chambers v. Appel, 64 
N.B.2d 511, 392 111. 294—Soelzer v. 
Soelzer, 47 N.B.2d 468, 882 Ill. 393 
—Hickey v. Hickey, 30 N.B.2d 423, 
374 Ill. 614—Williams v. Corcoran, 
178 N.B. 348, 346 lU. 105—Bidwell 

V. Dempsey, 67 N.E.2d 815, 329 Ill. 
App. 182. 

Xowa.—Williams v. Harrison, 293 N. 

W. 41, 228 Iowa 715-rBaker v. 
Fowler, 247 N.W. 676, 215 Iowa 
1157. 

Kan.—Ck>rpits Jtizis quoted in In re 
Towne’s Bbtate, 289 P.2d 824, 826. 


11 P.2d 721, 136 Kan. 631. 

Mich.—^McDonald v. Scheifler, 34 N. 
W.2d 673, 323 Mich. 117—Eicholtz 

V. GrunewaJd, 21 N.W.2d 914, 313 
Mich. 666—^Kerns v. Kerns, 5 N. 

W. 2d 552, 303 Mich. 23—Tincknell 
V. Ward, 280 N.W. 104, 285 Mich. 
47—^King V. Luyckz, 273 N.W. 414 
280 Mich. 117—Paris v. Scott, 255 
N.W. 216, 267 Mich. 400. 

N.J.—Hufnagel v. Scholp, 46 A2d 394, 
138 N.J.Ba. 16—^Hendershot v. 
Hendershot, 37 A2d 770, 135 N.J. 
Eq. 232. 

58 aj. p 1203 note 17. 

Beason. for rule 

In suits specifically to enforce oral 
contracts to convey realty by will, 
testimony of witnesses must be 
viewed with great caution, because 
of frailties of memory, improbability 
of repeating precise language of a 
person since deceased, of fairly ex¬ 
pressing full state of mind of such 
person, and because the change of a 
word m^y mean difference between a 
binding contract and a mere expres¬ 
sion of intention.—^Hinson v. Dill, 42 
N.W.2d 839, 327 Mich. 636—King v. 
Luyckx, 273 N.W. 414, 280 Mich. 122 
—Paris V. Scott, 265 N.W. 216, 267 
Mich. 400. 

Conversations which, occnixed years 
ago 

Testimony was required to be 
viewed in the light of the fact that 
the witnesses were attempting to 
narrate conversations which had oc¬ 
curred many years previously.— 
Tincknell v. Ward, 280 N.W. 104, 285 
Mich. 47. 

Discriinination in weighing testi¬ 
mony 

In suits for specific performance, 
particularly those seeking specific 
performance of a contract to devise 
property, the courts exercise discrim¬ 
ination in weighing the evidence.— 
Harris v. Craven, 91 P.2d 302, 162 Or. 
1 . 

11. U.S.—Neely v. Merchants Trust 
Co. of Red Bank, aC.AN.J., 113 
F.2d 953, motion denied 110 F.2d 
525, certiorari denied 61 S.Ct. 171, 
311 U.S. 705, 85 KBd. 457, rehear- 
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730, 85 L.Ed. 475—Price v. Wal¬ 
lace, C.C.AOr., 242 P. 221, 156 C. 

C.A 61. 

A.rk.—Crews v. Crews, 207 S.W.2d 
606, 212 Ark. 734—Harris v. Whit¬ 
worth, 194 S.W.2d 1017, 210 Ark. 
198—^Tucker v. Wycough, 109 S.W. 
2d 939, 194 Ark. 840. 

Cal.—Khoury v. Barham, 192 P.2d 
823, 85 Cal.App. 2d 202—Harris v. 
Larter, 97 P.2d 1035, 36 Cal.App.2d 
687. 

Colo.—Ballou V. First Nat. Bank, 58 
P.2d 692, 98 Colo. 101—Pagan v. 
Fisher, 222 P. 647, 74 Colo. 473. 
Ga.—^Pirst Nat. Bank & Trust Co. 
V. Falligant, 67 S.B.2d 473, 208 
Ga. 479. 

Ill.—Wurth V. Hosmann, 102 N.E.2d 
800, 410 Ill. 567—-Hickey v. Hickey, 
30 N.B.2d 423, 374 Ill. 614—Gar- 
ren v. Shook, 137 N.E. 489, 306 Ill. 
164—^Floyd V. Smith’s Estate, 50 
N.B.2d 254, 320 IlLApp. 171. 

Iowa.—Carlson v. Bankers Trust Co., 
60 N.W.2d 1, 242 Iowa 1207—WU- 
liams V. Harrison, 293 N.W. 41. 228 
Iowa 716—^Pord v. Young. 282 N.W. 
324, 225 Iowa 956—^Baker v. Fowler, 
247 N.W. 676, 215 Iowa 1157—Bladk 

V. Nichols, 240 N.W. 261, 213 Iowa 
976—Stennett v. Stennett, 156 N. 

W. 406, 174 Iowa 431. 

Kan.—^In re Boiler’s Estate, 244 P.2d 
678, 173 Kan. 30— Corpus Juris 
quoted in In re Towne's Estate, 239 
P.2d 824, 826, 172 Kan. 246—Laup- 
heimer v. Buck, 11 P.2d 721, 135 
Kan. 631—Nash v. Harrington, 205 
P. 354, 110 Kan. 636. 

Ky.—Suter v. Suter, 128 S.W.2d 704, 
278 Ky. 403—Skinner v. Rasche, 176 
S.W. 942, 165 Ky. 108. 

Me.—Lang v. Chase, 155 A. 273, 130 
Ma 267. 

Md.—^Mannix v. Baumgardner, 42 A 
2d 124, 184 Md. 600—^Evans v. Bu¬ 
chanan, 38 A2d 81, 183 Md. 463— 
Cossen v. McAllister, 184 A 921, 
170 Md. 395—^Lorenzo v. Ottaviano, 
173 A 17, 167 Md. 138, modified on 
other grounds 179 A 536, 167 Md. 
138. 

Mich.—Sheardy v. Baker, 85 N.W.2d 
'283, 323 Mi<fii. 864—Vandercook v. 
Kurtz, 297 N.W. 82, 297 Mich. 87— 
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and it has been held that a mere preponderance of | the evidence is insuflScient.^* In some cases it has 


Tincknell v. Ward, 280 N.W. 104, 
285 Mich. 47—^Van Houten v. Vorce, 
244 N.W. 157, 259 Mich. 545. 
Minn.—Ehmke v. Hill, 51 N.W.2d 811 
—McCarty v. Nelson, 47 N.W. 2d 
59*5, 233 Minn. 362, certinrari denied 
72 S.Ct 177, 342 UjS. 887, 96 L.Ed. 
665, reheariner denied 72 S.Ct. 624, 
342 UjS, 956, 96 L.Ed. 710—In re Le 
Borins' Estate, 28 N.W.2d 157, 224 
Minn. 203—Carlson v. Carlson, 300 
N.W. 900, 211 Minn. 297—Haubrich 
V. Haubrich, 136 JM.W. 1025, 118 
Minn. 394. 

Mo.—^Rosenberg v. Steiner, 228 S.W. 
2d 806, 360 Mo. 447—Beffa v. Pete- 
rein, 191 S.W.2d 633, 364 Mo. 876— 
Anderson v. Collins, 222 S.W. 451— 
Niedt V. Ashoif, App., 193 S.W.2d 
348. 

Mont.—^Rowe v. Egrgrum, 87 P.2d 189, 
107 Mont. 378. 

Neb.—Sopcich v. Tangeman, 45 N.W. 
2d 478, 153 Neb. 506—Cahill v. 
Mockett, 10 N.W.2d 679, 143 Neb. 
730—^Lennox v. Anderson, 1 N.W. 
2d 912, 140 Neb. 748, modified on 
other grounds 3 N.W.2d 645, 141 
Neb. 407—^Petersen v. Hitchcock, 
258 N.W. 669, 128 Neb. 381—Corpus 
^Fnris cited in Goodlett v. Banning, 
255 N.W. 9, 11, 127 Neb. 325—Ward 
V. Hislop, 238 N.W. 769, 122 Neb. 

15— Smith V. Baubach, 238 N.W. 
314, 121 Neb. 703. 

N.J.—Yuritch V. Yuritch, 61 A.2d 
901, 139 N.J.EQ. 439—^Hufnagel v. 
Schlop, 46 A.2d 394, 138 N.J.Bq. 

16— ^Hendershot v. Hendershot, 37 
A.2d 770, 135 N.J.Eq. 232—Taylor 
V. Langenbacker, 21 A.2d 219, 130 
N.J.Ea. 59—Ehling v. Diebert, 17 
A.2d 777, 129 N.J.Bq. 11—Scott v. 
Beoia, 161 A. 822, 111 N.J.Ea. 215. 

N.M.—^Paulos Y. Janetakos, 72 P.2d 
1, 41 N.M. 534. 

N.Y.—Taylor v. Higgs. 95 N.B. 30, 202 
N.Y. 65. 

Ohio.—^Alban y. Schnieders, 34 N.E.2d 
302, 67 Ohio App. 397. 

Or.—Wagner y. SaYage, 244 P.2d 
161—^Hawkins y. Toombs, 242 P. 
2d 194—MajoYSki y. SlaYoff, 216 P. 
2d 674, 188 Or. 357-Tiggelbeck y. 
Russell, 213 P,2d 156, 187 Or. 554— 
Booher y. Brown, 146 P.2d 71, 173 
Or. 464—^Losey v. O’Hair, 83 P.2d 
493, 160 Or. 63—Rahles v. Selling, 
24 P.2d 1034, 145 Or. 232, rehear¬ 
ing denied 27 P.2d 1118, 145 Or. 232 
—Shepherd y. Allingham, 288 P. 
210, 132 Or. 684. 

■ B.I.—Petrarca v. DelfonsO, 86 A.2d 
376—Pohlb Y. McAleer, 82 A.2d 
869. 

, S.C.—Samuel y 1 Young 51 S.E.2d 367, 

. , 214^S.C; 91. , 

Tex.—Dyess r. Rowe, CiY.AppH 17^ 
^. S.W. 1001, error refused. 

Utah.—Ward v. Ward, 35 P.2d 635, 

.. 96 Utah 263. 


Wash.—Jansen y. Campbell, 227 P,2d 
175, 37 Wash.2d 879—Wayman y. 
Miller, 81 P.2d 501, 195 Wash. 457 
—^In re Krause’s Estate, 21 P.2d 
268, 173 Wash. 1—^Bidinger y. Mam- 
lock, 244 P. 684, 138 Wash. 276— 
Alexander v. Lewes, 175 P. 572, 
104 Wash. 32. 

Wis.—In re Brill’s Estate, 197 N.W. 

802, 183 Wis. 282. 

58 C.J. p 1203 note 18. 

Although required measure of proof 
is same in suit for specific perform- 
I ance of contract to make will as in 
I other cases, courts should scrutinize 
testimony closely and weigh it in 
light of all circumstances, and es¬ 
tates of deceased persons should not 
be diverted in consequence of such 
agreements, except on satisfactory 
proof that contract was made as 
claimed.—Schulz y. Steffey, 266 N.W. 
399, 275 Mich. 409. 

Obligor alive 

Where obligor under an alleged 
oral promise to bequeath property 
is present in court, obligee is not 
required to establish contract by as 
high a degree of proof as is required 
when obligor is dead, but obligee 
still has burden of establishing con¬ 
tract and its terms by clear, cogent, 
and convincing evidence.—^Payn v. 
Hoge, 149 P.2d 939, 21 Wash.2d 32. 

Contract for Joint, mutual, or zecipro* 
cal wills 

Ill.—^Jordan v. McGrew, 79 N.E.2d 
622, 400 Ill. 275. 

Iowa.—Johansen v. Davenport Bank 
& Trust Co., 46 N.W.2d 48, 242 Iowa 
172. 

Ky.—^Brewer’s Ex’r v. Smith, 45 S.W. 

2d 1036, 242 Ky. 175. 

Mo.—^Findley v. Johnson, 142 S.W.2d 
61. 

N.M.—Schauer v. Schauer, 89 P.2d 
521, 43 N.M. 209. 

Or.—^Holman v. Lutz, 282 P. 241, 132 
Or. 185, mandate denied 284 P. 825, 
132 Or. 185. 

R.I.—^Deatte v. Duxbury, 17 A.2d 24, 
66 R.L 1. 

58 C.J. p 1203 note 18 [d]. 

Where there is a material eonlliot 
in the evidence or where none of the 
immediate friends, relatives, or ac¬ 
quaintances of the decedent testify 
as 'to the makirfg or the existence 
of a contract to leave property by 
will, or where there is a dispute as 
to the type of service performed by 
the proponent of the contract, the 
court will not grant specific perform¬ 
ance.—Anson v. Haywood, 74 NB.2d 
489, 397 Ill. 370. 

All evldenoe considered 
Court properly considered entire 
record and not only evidence which, 
standing alone, might have establish¬ 
ed the contract.—^Bond v. Bond, 113 P. 
2d 549, 154 Kan. 358. 
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Confirmatory will 
In order to establish oral agree¬ 
ment to devise land in consideration 
of care and support, where the will 
as made contained the devise agreed 
on, it does not require the same de¬ 
gree of convincing evidence as cases 
wherein the confirmatory will was 
not made.—Worden v. Worden, 165 
P. 501, 96 Wash. 592. 

XTncorroborated testimony of interest¬ 
ed person 

(1) The uncorroborated testimony 
of a single witness, although only 
remotely interested in the result, was 
insufficient to prove a contract to- 
make a will.—Hinkle v. Berg, 194 N. 
W. 637, 156 Minn. 307. 

(2) Equity will not compel specific 
performance of a parol contract to- 
devise realty proved unequivocally 
only by testimony of claimant.— 
Hunter v. Allen, 147 P.2d 213, 174 Or. 
261, modified on other grounds 148 
P.2d 936, 174 Or. 261. 

(3) If a contract to devise or be¬ 
queath property is not evidenced by 
a writing, the evidence should be 
corroborated in all essential particu¬ 
lars by disinterested witnesses.— 
Stillwell V. Bateman, 145 N.Y.S. 321, 
83 Misc. 589, affirmed 148 N.Y.S. 1145, 
163 App.Div. 964. 

(4) Statute requiring that certain- 
claims against estate be supported by 
corroborating evidence was held not 
to apply to claim that deceased con¬ 
tracted to bequeath property.—^Harris 
V. Craven, 91 P.2d 302, 162 Or. 1. 

(5) Under statute, in order to au¬ 
thorize specific performance of alleg¬ 
ed oral agreement to devise prop¬ 
erty in consideration of personal 
services, promisee must have cor¬ 
roboration on issues of existence of 
agreement and of his substantial per¬ 
formance of personal services.—^Pan¬ 
ics V. Janetakos, 72 P.2d 1, 41 N.M. 
534. 

12. Kan.—Corptu Juris quoted In In 
re' Towne’s Estate, 239 P.2d 824, 
826, 172 Kan. 245. 

Ohio.—^Ayres v. Cook, App., 46 N.B. 
2d 629, affirmed 43 N.E.2d 287, 14(> 
Ohio St 281. 

S.C.—^Young V. Levy, 82 S.E.2d 889, 
206 S.C. 1. 

58 C.J. p 1205 note 19. 

At least preponderance of evidence- 
held necessary 

Plaintiff had the burden of prov¬ 
ing alleged, agreeapaent •-at least by 
preponderance of the evidence.—^Nix¬ 
on V, Conx^ery, 42 A.2d 894, 71 R.I. 
142. 

More -^an in ordinary action 
In or^r to establish a contract to 
devise or bequeath, a,greater pre¬ 
ponderance of proof is required than 
in an ordinary action.-—Bucher v. Ea¬ 
ton, 135 N.Y.S. 838, .151 Agp^Div. 842. 
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been said that the evidence must be so convincing as 
to leave no room for doubt,is while in others the 
statement has been made that the evidence must be 
such as to leave no room for reasonable doubt^^ 
or must prove the contract with reasonable cer- 
taintyis or beyond legitimate controversy.!6 On the 
either hand it has been held that proof beyond a 
reasonable doubt is not required.17 In addition to 
proof of the making of the contract, plaintiff must 
clearly show its termsis and the property in- 

volved.iS 

Direct evidence of the making of the contract is 
not essential, but it may be established by circum¬ 
stantial evidence.so In contracts to devise, the 


proof, in addition to inferences from the situation,, 
circumstances, and relations of the parties, must 
generally consist of evidence of verbal declarations 
made by the deceased to third persons, and while 
evidence of such declarations may be sufficient, if 
supported by other evidence, to establish the con¬ 
tract,it must be scrutinized with care.22 Vague 
admissions, mere declarations of an intention to 
confer a benefit, or loose and unconnected state¬ 
ments made to different persons at various times 
in chance conversations do not, unless well cor¬ 
roborated, furnish proof of such a character as 
will warrant specific performance of an oral con¬ 
tract to devise or bequeath.23 Direct evidence that 


13. Mo.—Farina v. Madden, 163 S. 
W.2d 82—^Burt v. McKibbin, 188 S. 
W. 187. 

68 C.J. p 1205 note 20. 

Doubtful proof 

Contracts to devise property should 
not be sustained on doubtful proof.— 
James v. Lane, 175 P. 387, 103 Kan. 
640. 

14. U.S.—Crawford v, Brlant, C.C.A- 
Okl., 63 F.2d 754. 

Ark.—^Kranz v. Kranz. 158 S.W.2d 
926, 203 Ark. 1147—Sheffield v. Ba¬ 
ker, 145 •S.W.2d 347, 201 Ark. 527. 
Ga.—^Mann v. Moseley, 67 S.E.2d 128, 
208 Ga. 420—^Patrick v. Holliday, 
36 S.B.2d 769, 200 Ga. 259—Salmon 

V. McCrary. 29 S.B.2d 68, 197 Ga. 
281—^Brogdon v. Hogan, 13 S.E.2d 

666, 191 Ga. 647. 

Ill.—Holmes v. Ackley, 81 N.E.2d 178, 
400 Ill. 872—Rigolio v. Knopf, 61 
H.B.2d 56, 390 Ill. 258. 

Me.—^Brickley v. Leonard, 149 A. 
833, 129 Me. 94. 

Mo.—Shaw V. Hamilton, 141 S.W.2d 
817, 346 Mo. 366. 

Okl.—Jones v. Tautfest, 243 P.2d 1003 
—^Paull V. Early wine, 159 P.2d 656, 
195 Okl. 486—Kinnett v. Goodno, 41 
P.2d 824, 170 Okl. 620. 

S.D.—^Fredrick v. Christensen, 39 N. 

W. 2d 529. 

Wash.—^Henry v, Henry, 244 P. 686, 
138 Wash. 284. 

68 C.J. p 1205 note 21. 

15. Mich.^Outland v. Outlan^ 211 
N.W. 32, 237 Mich. 122. 

Wash.—Avenetti v. Brown, 291 P. 
469, 158 Wash. 617. 

Blgh standard of certainty in proof 
is necessary to enforce oral contract 
which has effect of taking title to 
realty away from heirs.—Stlbal v. 
Nation, Mo., 98 S.W.2d 724. 

16. Wash.—Thomas, v. Hensel, 230 
P.2d 290, 38 Wash.2d 457—Blodgett 
V. Lowe^ 167 P.2d, 997, 24 Wash.2d 

. 931—Widman v. Maurer, 141 P.2d 
185, 19 Wash-Zd 28—I/uther v. Na- 
tional Bank of Commerce, 98 P.2d 

667, 2 Wash.2d 470—Thompson v. 
Weimer, 95 P.2d! 772, 1 Wash.2d 145 
-rClark v; (Mat; 84 P.2d 360. 478 


Wash. 187—^Lohse v. Spokane & 
Eastern Trust Co., 15 P.2d 271, 
170 Wash. 46. 

17. Or.—Goodin v. Cornelius, 200 P. 
916, 101 Or. 422. 

Measure of proof held same as in 
civil cases generally 
Mach.—Sheardy v. Baker, 35 N.W.2d 
283, 323 Mich. 364—Schulz v. Stef- 
fey, 266 N.W. 399, 275 Mich. 409 
—^Hiles V. First National Bank, 211 
N.W. 629, 237 Mich. 278. 

18. Cal.—^Harris v. Larter, 97 P.2d 
1035, 36 Cal.App.2d 587. 

Ill.—Rigolio V. Knoph, 61 N.B.2d 56, 
390 Ill. 258—Hickey v. Hickey, 30 
N.B.2d 423, 374 Ill. 614. 

Kan.—^Heine v. First Trust Co. of 
Wichita, 41 P.2d 767, 141 Kan. 370. 
Minn.—O’Brien v. Demeules, 47 N.W. 
2d 772, 234 Minn. 133—^McCarty v. 
Nelson, 47 N.W.2d 595, 233 Minn. 
362, certiorari denied 72 S.Ct. 177, 
342 U.S. 887, 96 L.Bd. 665, rehear¬ 
ing denied 72 S.Ct. 624, 342 U.S. 
956, 96 L.Bd. 710—Carlson v. Carl¬ 
son, 300 N.W. 900, 211 Minn. 297. 
Mo.—Nledt V. Ashoff, App., 193 S. 
W,2d 348. 

Mont.—^Rowe v. Bggum, 87 P.2d 189, 
107 Mont 378. 

Neb.—Goodlett v. Banning, 255 N.W. 
8, 127 Neb. 326. , 

N,J.—^Taylor v. Langenbacker, 21 A. 

2d 219, 130 N.J.BQ. 59. 

N.Y.—Stillwell V. Bateman, 145 N.T. 
S. 321, 83 Misc.' 589, affirmed 148 
N.T.S. 1145, 163 Aj)p.Div. 964. 

Or.—Hawkins v. Toombs, 242 P.2d 
194. 

S.C.—Samuel v. Young, 51 S.E.2d 367, 
214 S.C. 91. 

Utah.—Ward v. Ward, 85 P.2d 635, 
96 Utah 263. 

58 C.J. p 1205 note 28. 

Proof' beyond a reasonable doubt re- 
ax^ed ^ 

Ga.—Mann v.'Moseley, 67 S.B.2d 128, 
208 Ga. 420—Patrick v. Holliday, 36 
S.E.2d 769, 200 Ga. 259. 

Mo.—Shaw V. Hamilton, 141 S.W.2d 
817, 346 Mo. 866. 

Okl.—Pauli y. Early wine, 169 •P.2d, 
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656, 195 Okl. 486—^Kinnett v. Good¬ 
no, 41 P.2d 824, 170 Okl. 620. 
inconsistent evidence 

In suit for specific performance of 
parol agreement for sale of land, 
litigant should not prevail when 
he offers documentary evidence and 
testimony of disinterested witnesses 
to prove terms and conditions of one 
verbal contract and then offers his 
own testimony in support of another 
containing terms and conditions whol¬ 
ly inconsistent with first.—^Roane v- 
Roane, 67 S.E.2d 906, 193 Va. 18. 

19. Ga.—Patrick v. Holliday, 86 S. 
B.2d 769, 200 Ga. 259. 

Ill.—Weidler v. Seibert, 91 N.B.2d 
416, 405 Ill. 477. 

20. Ill.—Weidler v. Seibert, supra— 
Hickey v. Hickey, 30 N.B.2d 423, 
374 Ill. 614. 

Kan.—James v. Lane, 175 P. 387, 
103 Kan. 540. 

Witnesses not present when agree¬ 
ment made 

An oral contract to bequeath could 
be established by parol evidence of 
witnesses who were not present at 
the making of the oral agreement.— 
Ford V. Young, 282 N;W. 824, 225 
Iowa 956. 

21. Cal.—Steinberger v. Young, 165 
P. 482, 175 Cal. 81. 

Mo.—^Ver Standig v. St Louis Un¬ 
ion Trust Co., 129 S.W.2d'905, 344- 
Mo. 880. 

Declarations or acts not binding on 
the other 

The existence and terms of an oral 
contract to devise land may be proved 
by acts of the parties and their dec¬ 
larations, not made in the presence 
of each other, but not by declarations 
or acts of one party not binding on 
the other.—^Hickey v. Hickey, 30 N. 
B.2d 423. 374 Ill. 614. 

22. D.C.—Cherry v. Whalen, 25 App. 
D.C. 637. 

Nev.—^Forsyth v. Heward, 170 P. 21, 
41 Nev. 305. 

23. HI.—Wilger V. Wilger, 98 NJE. 
.2d 716, 409 Ill. 58. 

Midi.—Speaker v. Speaker, >277 N.W 
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the contract was made may be suflSciently corrobo¬ 
rated by the declarations of deceased against his in¬ 
terest,24 as by statements of his purpose to leave 
his property to plaintiff.25 Statements by the 
promisor contrary to the alleged contract do not 
preclude a finding that the contract was made.2® 

Proof of an unexecuted intention to make a will 
containing a bequest or devise to plaintiff is in¬ 
sufficient to establish a contract to make such a 
will,27 and proof that deceased desired or intended 
to leave the property to plaintiff is insufficient to 
establish a contractual obligation.28 The making of 
a will which was subsequently revoked is not evi¬ 
dence of a contract to make such a will,29 nor are 
the statements of the alleged promisor that he made 
a will in favor of plaintiff evidence of a contract,^® 
but parol evidence of the contract may be streng¬ 
thened by the production of an invalid will made in 
an attempt to carry out the contact.2i The simul¬ 
taneous execution of wills containing similar cross 
provisions is not of itself sufficient to establish a 
contract for reciprocal wills.22 Conduct by the 
promisor inconsistent with the alleged contract is 
not conclusive that the contract was not made,23 
and the making of a will inconsistent with the al¬ 
leged contract is some, but not conclusive, evidence 


that the alleged contract was not made.24 The 
fact that plaintiff was paid for special services in 
caring for deceased is not inconsistent with the 
existence of a contract by the latter to leave plain¬ 
tiff all his property in consideration of care and 
companionship.2® Conduct by plaintiff after the 
death of the promisor which is inconsistent with the 
alleged contract, such as a failure to object to the 
probate of the will or the filing of a claim for 
services, while entitled to consideration, is not con¬ 
clusive against the making of the alleged con¬ 
tractus 

In determining the weight of the evidence, the 
court will consider the equities of the case;27 and 
if they are strongly in favor of plaintiff, they 
amount to corroboration of the direct testimony in 
support of the contract claimed.®* 

Written contracts. Where plaintiff relies on a 
written contract to devise, he must produce suffi¬ 
cient evidence to establish the contract ;29 but it 
has been held that the high degree of proof es¬ 
sential to establish an oral contract of this kind 
does not apply where plaintiff relies on a written 
agreement,49 except as to the terms of the contract 
which are not shown by the writing,4l or where 
the writing is not produced.^® 


879. 283 Mich. 184—Nix v. Jensen. 
275 N.W. 817, 282 Mich. 195. 

Mo.—^Steere v. Palmer, 223 S.W.2d 
391. 359 Mo. 664. 

Neb.—Corpus Jnrls dted In Goodlett 

V. Banningr, 256 N.W. 9. 11, 127 
Neb. 325. 

N.T.—^Tousey v. Hastings, 111 N.T.S. 
344, 127 App.Div. 94, affirmed 86 
N.B. 831, 194 N.T. 79. 

58 aj. p 1205 note 34. 

Ancient, loose, and casual conversa¬ 
tions 

Admonition that conversations re¬ 
lied on as proof of parol contract 
should not be “too ancient, loose or 
casual'* is especially applicable to the 
class of actions against a decedent's 
personal representatives or heirs to 
enforce an oral contract to convey, 
to devise or leave property to an¬ 
other, and to divert the usual stat¬ 
utory devolution of estates of dece¬ 
dents.—Roberts v, Clevenger, Mo„ 
225 S.W.2d 728w 

24. Iowa.—^Kisor v. Litzenberg, 212 
N.W. 343, 203 Iowa 1183. 

25. Neb.—^Peterson v. Bauer, 119 N. 

W. 764, 83 Neb. 405. 

26. Ill.—Weidler v. Seibert, 91 N.R 
2d 416, 405 Ill. 477. 

Mo.—Ver Standig v. St Iiouis Union 
Trust Co., 129 S.W.2d 905, 844 Mo. 
880. 

27. Ill.—^Faulkner v. Black, 37 N.E. 
2d 796, 878 Ill. 112. 


Md.—Weaver v. King, 40 A-2d 611, 
184 Md. 283. 

Mich.—Hinson v. Dill, 42 N.W.2d 839, 
327 Mich. 535—Sheardy v. Baker. 
35 N.W.2d 283, 323 Mich. 364— 
Eems V. Herns, 5 N.W.2d 552. 303 
Mich. 23—Bell v. Cramer's Estate. 
295 N.W. 653. 296 Mich. 44. 

Wash.—Waym€ux v. Miller, 81 P.2d 
501, 195 Wash. 457. 

A written memorandum made by 
aunt shortly before her death stat¬ 
ing that she would give a life inter¬ 
est in certain land to nephew was 
insufficient to establish enforceable 
oral contract—Wayman v. Miller, su¬ 
pra. 

28. Mo.—White v, Codbran. 248 S.W. 
2d 864. 

29. Cal.—^Brooks v. Whitman, 10 P. 
2d 1007, 122 Cal.App. 660. 

30. Cal.—^Brooks v. Whitman, supra. 

31. Oa.—Maddox v. Rowe, 23 Ga. 
431, 68 Am.D. 535. 

32. N.T.—^Edson v. Parsons, 50 N.B. 
265. 155 N.T. 656. 

W.Va.—^Turner v. Theiss, 38 S.E. 
2d 369, 129 W.Va. 23. 

33. Mo.—Schweizer v. Patton, 116 
S.W,2d 39. 

Mont—^Rowe v. Eggum, 87 P.2d 189, 
107 Mont 378. 

34. Ill.—Weidler v. Seibert 91 N.E. 
2d 416, 405 Ill. 477—Anson v. Hay¬ 
wood, 74 N.E.2d 489, 397 HI. 370— 
Chambers v. Appel, 64 N.E.2d 511, 
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392 Ill. 294—Flerke v. Elgin City 
Banking Co., 7 N.E.2d 875, 366 Ill. 
66 . 

Mich.—^Kutschinski v. Zank, 11 N.W. 
2d 881, 307 Mich. 260—^Eems v. 
Kerns, 5 N.W.2d 552, 303 Mich. 23. 

35. Minn.—Colby v. Street 185 N.W. 
954, 151 Minn. 25. 

36. Ga.—Milton v. Milton, 28 S.E. 
2d 268, 196 Ga. 840. 

Ill.—Hickey v. Hickey. 30 N.B.2d 423, 
374 HI. 614. 

Minn.—^Herman v. Kelehan, 8 N.W. 

2d 587, 212 Minn. 349. 

Mo.—^Adams v. Moberg, 205 S.W.2d 
653, 356 Mo. 1175. 

Cautionary measure 
Filing of claims against estate of 
deceased was not conclusive that 
deceased had never orally agreed to 
will his property to claimants, since 
filing of claims might be justified as 
cautionary measure.—Chambers v. 
Appel, 64 N.E.2d 511, 392 HL 294. 

37. Iowa.—^Kisor v. Litzenberg, 212 
N.W. 343, 203 Iowa 1183. 

38. Iowa.—Kisor v. Litzenberg, su¬ 
pra. 

39. Iowa.—Shisler v. Fort Dodge 
Catholic Cemetery Impr. Assoc., 
222 N.W. 838, 207 Iowa 306. 

4a Wash.—Jones v. Seattle Title 
Trust Co., 289 P. 36, 157 Wash. 607. 
41. Wash.—Jones v. Seattle Title 
Trust Co., supra. 

4a U.S.—Rash V. Peoples Deposit 
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Contracts to adopt and make child heir. The 
rules as to the weight of evidence necessary to 
justify specific performance of a contract to 
devise are equally applicable where it is sought 
to enforce a contract to adopt a child and give him 
the rights of an heir.43 Such contracts must also 
be proved by clear and convincing evidence ;44 
and a mere preponderance of the evidence has been 
held insufficient.45 In some cases it has been stated 
that the evidence must be so convincing as to leave 
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no reasonable doubt that the contract was made,4^ 
but this has been held not to mean beyond reason¬ 
able doubt as the term is used in criminal cases.47 

d. SnfiicieiLcy of Evidence in Particular Gases 

In particular cases the evidence has been held suf¬ 
ficient or insufficient to establish the contract sought to 
be specifically enforced. 

In particular cases the evidence has been held 
sufficient to establish the terms43 and existence4^ 
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Bajok & Trust Co.« D.C.'Ky., 91 F. 
Supp. 825, affirmed, C.A., 192 F.2d 
■470, certiorari denied 72 S.Ct. 639, 
843 U.S. 909, 96 L..Ed. 1326. 

43. Ill.—Soelzer v. Soelzer, 47 N.E. 
2d 458, 882 Ill. 393. 

44. U.S.—Ceglowskl v. Zachor, D.C. 
N.D., 102 F.Supp. 518. 

Ark.—Stanley v. Wacaster, 178 S.W. 

2d 50, 206 Ark. 873. 

Cal.—^Erickson v. Oeranson, 11 P.2d 
907, 123 Cal.App. 675. 

Ga.—Ware v. Martin, 70 S.E.2a 446, 
209 Ga. 29. 

HI.—^Weidler v. Seibert, 91 N.E.2d 
416, 405 Ill. 477—Franzen v. Hall- 
mer, 89 N.E.2d 818, 404 Ill. 596— 
Kramer v. Cooper, 179 N.E. 862, 347 
Ill. 293—Bobbins v. Millikin Nat. 
Bank of Decatur, 78 N.E.2d 819, 334 
IlLApp. 190. 

Iowa.—Stiles v. Seed, 180 N.W. 376, 
151 Iowa 86. 

Minn.—McCarty v. Nelson, 47 N.W.2d 
695, 233 Minn. 862, certiorari de¬ 
nied 72 S.Ct. 177, 342 U.S. 887, 96 
Li.Ed. 665, rehearing denied 72 S. 
Ct 624, 342 U.S. 956, 96 Li.Ed. 710— 
Holter V. Laugen, 195 N.W. 639, 157 
Minn. 90. 

Mo.—^Niehaus v. Madden, 155 S.W.2d 
141, 848 Mo. 770. 

N.J.—^Burdick v. Grimshaw, 168 A. 

186, 113 N.J.Eq. 591. 

S.D.—Bhode V. Farup, 293 N.W. 632, 
67 S.D. 437. 

68 C.J. p 1205 note 44. 

Evidence oaarefnlly sorntinised 
Cal.—^Erickson v. Geranson, 11 P.2d 
907, 123 CaI.App. 575. 

HI.—Soelzer v. Soelzer, 47 NJE2.2d 
458, 882 Ill. 893. 

58 C.J. p 1205 note 44 [a]. 

Direct cv drcmnstantial evidence 
Before a decree for specific per¬ 
formance of contract to adopt may be 
rendered, plaintiff must prove exist¬ 
ence of contract to adopt by direct 
evidence of persons who heard con¬ 
tractual words spoken or saw them 
written or by circumstantial evi¬ 
dence, in which event circumstances 
must create a strong and certain in¬ 
ference that contract was made and 
must be consistent with fact to be 
proved and Inconsistent with any oth¬ 
er reasonable hypothesis.—^Niehaus 
V. Madden, 155 S.W.2d 141, 348 Mo. 
770. 


Beasonahle certaiiLty 
Terms of contract must be es¬ 
tablished with reasonable certainty. 

—^Bobbins v. Millikin Nat. Bank of 

Decatur, 78 N.E.2d 819, 334 IlLApp. 

190. 

45. Iowa.—Daniels v. Butler, 149 N. 
W. 265, 160 N.W. 1081, 169 Iowa 
65. 

43. U.S.—Oeglowski v. Zachor, D.C. 
N.D., 102 F.SUPP. 513—Mutual Life 
Ins. Co. of New Tork v. Benton, 
D.C.Mo., 34 F.Supp. 859. 

68 C.J. p 1206 note 47. 

47. Iowa.—Daniels v. Butler, 149 N. 
W. 265, 150 N.W. 1081, 169 Iowa 
65. 

58 C.J. p 1206 note *48. 

48. U.S.—^Sanitary Farm Dairies v, 
Gammel, C.A.Minn., 195 F.2d 106. 

Ala.—Salter v. Carter, 58 So.2d 454— 
Nolan V. Moore, 46 So.2d 825, 254 
Ala. 74. 

Ga.—^Matthews v. Blanos, 40 S.E.2d 
715, 201 Ga. 649. 

Idaho.—Anselmo v. Beardmore, 219 
F.2d 946, 70 Idaho 392. 

Ill.—Thomas v. Pope, 43 N.E.2d 1004, 
380 HI. 206. 

Ind.-^ackson v. First Nat. Bank & 
Trust Co. of La Porte, 67 N.E.2d 
946, 115 Ind.App. 313. 

La.—Landreneau v. Perron, App., 177 
So. 382. 

Neb.—Biley v. Biley, 83 N.W.2d 626, 
150 Neb. 176. 

N.T.—Ward v. Coward, 112 N.T.S.2d 
628. 

B.I.—Sanchirico v. Di Santo, 18 A.2d 
833, 66 RI. 16L 

Tex.—Schawe v. Giles, Civ.App., 55 
S.W.2d 588, error refused. 

68 C.J. p 1198 note 69 [a], p 1202 note 
10 [a], p 1205 note 28 [a], p 1208 
note 83. 

Identity of land 

Ala.—^Deason v. Dobson, 84 So.2d 596, 
250 Ala. 396. 

Ark.—^Marsh v. Marsh, 210 S.W.2d 
811, 213 Ark. 866. 

Cal.—Rubel v. Peckham, 211 P.2d 
883, 94 Cal.App.2d 834. 

Colo.—^Boyd V. McElroy, 100 P.2d 624, 
105 Colo. 627. 

HI.—^Began v. Berent, 64 N.E.2d 483, 
392 Ill. 376. 

Ohio.—Desantis v. Zell, Com.Pl., 98 
N.E.2d 68. 
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Va.—^Ashby v. Dumouchelle, 40 S.E. 

2d 493, 185 Va. 724. 

58 C.J. p 1203 note 11 [a]. 

Price or consideration 
Ga.—^Martin v. Tonce, 137 S.E. 17, 163 
Ga. 694. 

Ind.—^Malone v. Kirkley, 82 N.E. 2d 
530, 118 Ind.App. 611. 

Term of contract 

Cal.—El Bio Oils, Canada Limited 
v. Pacific Coast Asphalt Co., 213 
P.2d 1, 96 Cal.App.2d 186, certiorari 
denied 71 S.Ct. 77, 840 U.S. 850, 95 
L.Ed. 623. 

49. U.S.—U. S. V. City of New York, 
D.C.N.T., 45 F.Supp. 226, affirmed, 
C.C.A, 131 P.2d 909, certiorari de¬ 
nied 63 S.Ct 858, 318 U.S. 781, 87 
L.Ed. 1149—New Jersey Zinc Co. v. 
Singmaster, D.C.N.Y., 4 F.Supp. 
967, modified on other grounds, C.C. 
A, 71 F.2d 277, certiorari denied 
Singmaster v. New Jersey Zinc Co., 
65 S.Ct 106, 293 U.S. 691, 79 L.Bd. 
685. 

I Ala.—^Tillman v. Calhoun Lumber 
Co., 26 So.2d 906, 248 Ala 226. 

Ariz.—^In re Gary's Estate, 211 P.2d 
815, 69 Ariz. 228. 

Fla—^Muller v. Gables Bacing Ass*n, 
196 So. 864, 142 Fla 834. 

Ill.—^Velsicol Corp. v. Hyman, 90 N.E. 
2d 717, 405 Ill. 352, certiorari de¬ 
nied 70 S.Ct 1002, 339 U.S. 966, 94 
L.Ed. 1374. 

Md.—^Foster-Porter Enterprises v. 

DeMara 81 A2d 325. 

N.J.—^Hirschmann v. Hirschmann. 37 
A2d 60, 135 N.J.Eq. 23. Affirmed 
41 A2d 13, 136 N.J.Eq. 230. 

Okl.—^Flsh V. Hanna 118 P.2d 658, 
189 Okl. 608. 

58 C.J. p 1197 note 68 [a]. 

Option to purchase stock 
Kan.—Talbott v. Nibert 206 P.2d 131, 
167 Kan. 138. 

promise to repurchase stock 
Neb.—Herrin v. Johnson Cashway 
Lumber COh 46 N.W.2d 111, 163 
Neb. 698. 

Exercise of option and notice thereof 
Ark.—'Killingsworth v. Tatum, 157 
S.W.2d 30, 203 Ark. 354. 

Kan.—^Talbott v. Nibert 206 P.2d 131, 
167 Kan. 138. 

Minn.—Gassert v. Anderson, 276 N. 

W. 808, 201 Minn. 515. 

Pa—Marshall Const. Co. v. Forsyth, 
57 A2d 902, 359 Pa 8. 
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of the contract sought to be specifically enforced, 
including parol contracts,contracts with persons 
since deceased,contracts for the sale,®^ convey¬ 


ance,®® or exchange®^ of land, contracts to devise 
or bequeath,®® contracts to make joint, mutual, or 


Wash.—Superior Portland Cement v. 
Pacific Coast Cement Co., 205 P.2d 
597, 33 Wash.2d 169. 

Wis.—^McCoy v. May, 38 N'.W.2d 15, 
255 Wis. 20. 

Offer not iritlidzawn before accept¬ 
ance 

Ill.—^Becker v. Rowe, 188 N.®, 918, 
355 Ill. 189. 

Contract comproTnlrtng will contest 
Kan.—Adams v. Reed, 215 P.2d 194, 
168 Kan. 575. 

Contract settling ejectment action 
W.Va.—^Rader v. Campbell, 61 S.E.2d 
228. 

Ratiffcatlon of lease 
Md.—Saul V. McIntyre, 64 A2d 282, 
192 Md. 413. 

Contracts held not conditional 

U.S.—Cohen v. New England Mut. 
Life Ins. Co., C.C.AI11.. 140 P.2d 
1, certiorari denied 64 S.Ct. 1153, 
322 U.S. 744. 88 L.Ed. 1576. 

Mo.—Thrower v. Keltner, 213 S.W.2d 
476, 358 Mo. 152. 

Neb.—Karls v. Nichols. 28 N.W.2d 
595, 148 Neb. 712. 

Or.—Marshall v. Wilson, 154 P.2d 
547, 175 Or. 506. 

SO. Ark.—Schlumpf v, Shofner, 196 
S.W.2d 747, 210 Ark. 452. 

Mich.—^Frank v. Coyle, 16 N.W.2d 
649. 310 Mich. 14. 

Neb.—^Hackbarth v. Hackbarth, 22 
N.W.2d 184, 146 Neb. 919. 

Okl.—Stinchcomb v. Stinchcomb, 246 
P.2d 727. 

Tenn.—Cherokee Fire Ins. Co. v. 

Ingraham, App., 250 S.W.2d 114. 
Partition agreement 
Or.—^Hughes v. Kay, 242 -P.2d 788. 

51- Ark.—Hill V. Talbert, 197 S.W. 

2d 942, 210 Ark. 866. 

Iowa.—^Thomsen v. Thomsen, 7 N.W. 

2d 815, 232 Iowa 1161. 

Mich.—^Mayes v. Central Trust Co., 
279 N.W. 923, 284 Mich. 504. 

52. Ala.—Salter v. Carter, 58 So.2d 
>454. 

Colo.—Johnson v. George, 206 P.2d 
345, 119 Colo. 594—Sommers v. 
Wilson, 203 P.2d 487, 119 Colo. 330. 
Fla.—^Rork v. Las Olas Co., 23 So.2d 
839, 156 Fla. 510. 

Ga.—^Higdon v. Dixon, 45 SJEi.2d 423, 
203 6a. 67. 

Iowa.—^Dean v. Sargent, 12 N.W. 2d 
249, 234 Iowa 176—Hotz v. Equita¬ 
ble Life Assur. Soc. of U. S., 276 
N.W. 413, 224 Iowa 552. 

Ky.—^Hamblin v. Walters, 54 S.W.2d 
907, 246 Ky. 247. 

Md.—Allers v. Klein, 155 A. 420, 161 
Md. 194. 

Mich.—^Borkowskl v. Kolodziejski, 52 
N.W.2d 348, 832 Mich. 589. 

N.J.—Monahan v- McElligott, 41 A.2d 


399, 136 N.J.Ea. 306, affirmed 44 
A.2d 30. 137 N.J.Ea. 176. 

Ohio.—Miller v. Woolley, 96 N.E.2d 
38, 87 Ohio App. 447, appeal dis¬ 
missed 92 N.K2d 815, 153 Ohio St. 
593. 

S.C.—Arant v. Mack, 28 S.E.2d 846, 
204 S.C. 287. 

Parol contract 

Del.—^McKinney v. Primrose, 162 A 
47. 18 Del-Ch. 417. 

Idaho.—Chatterton v. Luker, 158 P.2d 
809, 66 Idaho 242. 

Mich.—^Zak v. Gray, 37 N.W.2d 550, 
324 Mich. 522. 

Va.—^Armstrong v. Bryant, 55 S.E.2d 
5. 189 Va. 760. 

Wis.—^Karrels v. Karrels, 290 N.W. 
624, 234 Wis. 44. 

Ck>naitlonal signature | 

(1) In proceeding for specific per¬ 
formance of contract which had been 
signed only by some of the heirs of 
intestate, evidence was insufficient to 
Justify conclusion that contract was 
intended to be ineffective unless all 
heirs signed.—Golden v. Golden, Ala., 
54 So.2d 460. 

(2) In action for specific perform¬ 
ance of contract to sell realty, evi¬ 
dence did not establish that some of 
the land owners signed the contract 
on condition that all would sign so 
as to render contract unenforceable 
for failure of some owners to sign.— 
Whitacre v. Hoffman, Ohio App., 79 

I N.E.2d 373. I 

53. Ill.—^Daven v. Downey, 39 N.B. 

! 2d 45, 378 Ill. 543. 

Iowa.—Thomsen v. Thomsen, 7 N.W. 

2d 815, 232 Iowa 1161. 

S.D.—Crawford v. Carter, 52 N.W.2d 
302. 

Va.—Thompson v. Thompson, 198 
S.E. 897, 171 Va. 361. 

58 C.J. p 1202 note 9 [a]« 

Parol eoutraot 

(1) In general. 

Mich.—^Bates v. Beckman, 36 N.W. 2d 
900, 324 Mich. 223—Mayes v. Cen¬ 
tral Trust Co., 279 N.W. 928, 284 
Mich. 604—Nickerson v. Nickerson, 
176 N.W. 456, 209 Mich. 134. 

Neb.—^Hackbarth v, Hackbarth, 22 
N.W.2d 184, 146 Neb. 919. 

N.T.—De Cortin v. Baker, 38 N.T.S. 
2d 781, 265 App.Div. 955. 

(2) Oral contract for conveyance 
in return for care or support. 

Ark.—^Rogers v. Hoskins, 201 S.W.2d 
1004, 211 Ark. 687—Hill v. Talbert, 
197 S.W.2d 942, 210 Ark. 866. 

Ga.—Whitehead v. DUlard, 174 S.E. 
244, 178 Ga. 714. 

Iowa.—^Peddicord v. Peddicord, 47 
N.W.2d 264, 242 Iowa 555. 

Mich.—Fojtik v. Lawson, 6 N.W.2d 
895, 303 Mich. 568. 
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54. Minn.— Kaxp v. Salvation Army, 
281 N.W. 41, 203 Minn. 285. 

55. Ark.—^Dodgson v. Mercer, 245 
S.W. 481, 158 Ark. 641—Naylor v. 
Shelton, 143 S.W. 117, 102 Ark. 30, 
Ann.Cas.l914A 394. 

Cal.—^Rogers v. Schlotterback, 138 P. 
728, 167 Cal. 35. 

Iowa.—Sheperd v. Delaney, 181 N.W. 
753, 191 Iowa 138. 

Kan.—Moore v. Hayter, 108 P.2d 495, 
153 Kan. 1—Harris v. Morrison, 
163 P. 1062, 100 Kan. 157. 

Ky.—^Brewer’s Bx*r v. Smith, 45 S.W. 

2d 1036, 242 Ky. 175. 

Me.—^Androscoggin County Sav. Bank 

V. Tracy, 99 A 267, 115 Me. 433. 
Md.—Cossen v. McAllister, 184 A 
921, 170 Md. 395. 

Mich.—^Van Camp v. Van Camp, 289 
N.W. 297, 291 Mich. 688—Duncan 
V. Duncan, 284 N.W. 723, 288 Mich. 
306—^Burnham v. First Nat. Bank, 
250 N.W. 305, 264 Mich. 547—Jolls 

V. Burgess, 233 N.W. 372, 252 Mich. 
437. 

Minn.—^Dill v. Kucharsky, 3 N.W. 2d 
685, 212 Minn. 276—^Anderson v. 
Anderson, 266 N.W. 841, 197 Minn. 
252. 

Mo.—Adams v. Moberg, 205 S.W.2d 
553, 356 Mo. 1175—Beffa v. Pete- 
rein, 191 S.W.2d 633, 854 Mo. 876— 
Burnett v. Hudson, 228 S.W. 462. 
Neb.—^Hannemann v. Ott, 153 N.W. 
606, 98 Neb. 492—^Lacey v. Zeigler, 
152 N.W. 792, 98 Neb. 380. 

N.J.—^Laune v. Chandless, 131 A 634, 
99 N.J.EQ. 186. 

N.T.—Thomas v. Hens, 220 N.Y.S. 
785, 219 App.Div. 627—^Bucher v. 
Eaton, 185 N.T.S. 838, 151 App. 
Div. 342—^Higgins v. Exchange 
Nat Bank, 253 N.Y.S. 859, 142 Misc. 
69—Newton v. Millard, 193 N.Y.S. 
667, 118 Misc. 93, affirmed 198 N. 
Y.S. 935, 205 App.Dlv. 854. 

Ohio.—Ayres v. Cook, App., 46 N.E.2d 
629, affirmed 43 N.E.2d 287, 140 
Ohio St 281. 

Or.—^Matthews v. Taylor, 20 P.2d 
806, 142 Or. 483. 

Va.—Cannon v. Chnnon, 163 S.EL 405, 
158 Vsu 12. 

Wash.—^Forsberg v. Everett Trust & 
Sav. Bank, 200 P.2d 499, 31 Wash. 
2d 932. 

Wis.—Wilcox V. Powell's Estate, 240 
N.W. 122, 206 Wis. 613. 

68 C.J. p 1204 note 18 [e]. 

Contract to devise or bequeath la re¬ 
turn for care or support 
Ark.—Schwegman v. Richards, 43 S. 

W. 2d 1088, 184 Ark. 968—Bpeck v. 
Dodson, 11 S.W.2d 466, 178 Ark. 
549. 

Ga.—^Matthews v. Blanos, 40 S.E.2d 
715, 201 Ga. 649. 

111.—Weidler v. Seibert 91 N.E.2d 
416, 405 HI. 477—Holmes v. Ackley, 
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feciprocal wills, 56 and contracts to adopt57 There 
are also cases in which the evidence has been held 
sufficient to establish a parol gift of land^S and to 
establish the loss and contents of a written contract 


sought to be enforced.®* 

In other cases the evidence has been held insuffi¬ 
cient to establish the terms®® or existence®^ of the 


81 N.B.2d 178, 400 Ill. S72-<aiajn- 
bers V. Appel, 64 N.E.2d 511, 392 
Ill. 294. 

Ind.—Brown v. Freudenbergr, 17 N.E. 

2d 865, 106 Ind.App. 692. 

Iowa.—Ford v. Youngr, 282 N.W. 324, 
225 Iowa 956—Stennett v, Stennett, 
156 N.W. 406, 174 Iowa 431—Jami¬ 
son V. McCormick, 154 N.W. 898, 
172 Iowa 666. 

Kan.—Rawlins v. Doyle, 34 P.2d 101, 
140 Kan. 69—Smith v. Marshall, 19 
P.2d 441, 137 Kan. 55—Combs v. 
Trent, 223 P. 294, 115 Kan. 472. 
Me.—Lang v. Chase, 155 A. 273, 130 
Me. 267. 

Md.—'Shives v. Borgman, 69 A.2d 802. 
Mich.—^Kutschinski v. Zank. 11 N.W. 
2d 881, 307 Mich. 260—Willard v. 
Shekell, 210 N.W. 260, 236 Mich. 
197. 

Minn.—Seitz v- Sitze, 10 N.W.2d 426, 
215 Minn. 452—^Mosloski v. Gamble, 
253 N.W. 378, 191 Minn. 170—Si¬ 
monson V. Moseley, 237 N.W. 413, 
183 Minn. 525. 

Mo.—Sportsman v. Halstead, 147 S. 

W.2d 447, 347 Mo. 286. 

Mont.—^Rowe v. Eggum, 87 P.2d 189, 
107 Mont 378. 

Neb.—^Lennox v. Anderson, 1 N.W.2d 

912, 140 Neb. 748, modified on other 
grounds 3 N.W.2d 645, 141 Nebw 407 
—Craig V. Seebecker, 280 N.W. 

913, 135 Neb. 221—Bergfield v. 
Bergfield, 245 N.W. 12, 124 Neb. 67 
—Weber v. CrabiU, 242 N.W. 267, 
123 Neb. 88. 

N.J.—^Dougherty v. Dougherty, 130 

A. 833, 98 N.J.Ea. 126. 

Ohio.—^Mossholder v. Wiggins, App., 
36 N.E.2d 989. 

S.C.—Baylor v. Bath, 1 S.B.2d 139, 
189 S.C. 269. 

Va.—Wright v. Dudley, 53 S.E.2d 29, 
189 Va. 448. 

Wash.—^Worden v. Worden, 165 P. 
501, 96 Wash. 592. 

56. Kan.—Johnson v. Soden, 103 P. 
2d 812, 152 Kan. 284—Overly v. An¬ 
gel, 113 P. 1041, 84 Kan. 259. 
Mich.—Phelps v. Pipher, 31 N.W.2d 
836, 320 Mich. 663. 

Mo.—^Findley v. Johnson, 142 S.W.2d 
61—^Plemmons v. Pemberton, 139 
S.W.2d 910, 346 Mo. 45. 

N.M.—McDonald v. Polansky, 153 P. 

2d 670, 48 N.M. 518. 

Or.—Taylor v. Wait 14 P.2d 283, 140 
Or. 680. 

67- Arlz.—In re Gary’s Estate, 211 
F.2d 815, 69 Ariz. 228. 

Ga.—^Toler v. Goodin, 37 S.E.2d 609, 
200 Ga. 527—Chamblee v. Wayman, 
146 S.E. 851, 167 Ga. 821. 

HI.—Winkelmann v. Winkelmann, 178 
N.E. 118, 345 Ill. 666—Lee v. 

Bermlngham, 199 IlLApp. 497. 
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Mo.—^Darnell v. Darnell, 174 S.W.2d 
812, 149 AL.R. 1125. 

N.J.—^Hendershot v. Hendershot 37 
A.2d 770, 135 N.J.Bq. 232—Ferran- 
do V. Casella, 165 A. 726, 113 N.J. 
Ea. 119, affirmed 171 A. 795, 115 
N.J.Eq. 578. 

S.D.—Crilly v. Morris, 19 N.W. 2d 
836, 70 S.D. 584—Walsh v. Fitz¬ 
gerald, 297 N.W. 675, 67 S.D. 623 
—^Rhode V. Farup, 293 N.W. 632, 67 
S.D. 437. 

Tenn.—Adcock v. Simon, 2 Tenn.App. 
617. 

58 C.J. p 1205 note 44 [b]. 

58. 6a.—Milton v. Milton, 28 S.E.2d 
268, 196 Ga. 840. 

58 C.J. p 1206 note 56. 

59. Ark.—^Isgrig v. Thomas, 240 S. 
W.2d 870, 219 Ark. 167. 

Ky.—Chilton's Adm'r v. Shelley, 49 
S.W.2d 305, 243 Ky. 576. 

La.—^Landreneau v. Perron, App., 177 
So. 382. 

Pa.—^Hacker v. Price, 71 A.2d 861, 
166 Pa.Super. 404. 

58 C.J. p 1206 note 60 [a]. 

60. Cal.—^Federated Income Proper¬ 
ties V. Hart 191 P.2d 59, 84 Cal. 
App.2d 663. 

Ga.—Sparks v. Bell, 33 S.E.2d 105, 
198 Ga. 827 

Ill.—Wilger V. Wilger, 98 N.B.2d 716, 
409 Ill. 58—Adkins v. Campbell, 95 
N.B.2d 747, 342 HLApp. 200—Lind- 
berg Mach. Works v. Lindberg, 27 
N,B.2d 565, 305 IlLApp. 543—Vel- 
clch y. Malesh, 1 N.R2d 278, 284 
IlLApp. 63. 

Md.—^Barranco v. Kostens, 54 A.2d 
326, 189 Md. 94. 

Mich.—Green v. Bambrick, 49 N.W. 
2d 160, 331 Mich. 243—Daugherty 
V. Poppen, 25 N.W.2d 580, 316 Mich. 
430—Snider v. Schaffer, 267 N.W. 
791, 276 Mich. 92. 

Neb.—Nelson v. Glidewell, 51 N.W.2d 
892, 155 Neb. 372—Herrin v. John¬ 
son Cashway Lumber Co., 46 N.W. 
2d 111, 153 Neb. 693. 

N.J.—Grabow v. Gelber, 49 A.2d 431, 
138 N.J.E(L 586—^Richman v. Rich- 
man, 175 A. 179, 117 N.J.BC 1 . 226. 

Ohio.—-XJtzinger Co. v. Shroyer, App., 
67 N.E.2d 871—^Beidler v. Davis, 50 
N.E.2d 613, 72 Ohio App. 27—Alban 
V. Schneiders, 34 N.E.2d 302, 67 
Ohio App. 397. 

Or.—^Hawkins v. Toombs, 242 P.2d 
194. 

Pa.—Williams v. Best Com.Pl., 31 
West.Co.L.J. 1. 

B.I.—National Peanut Corp. v. Poiv 
rest W. Taylor, Inc., 48 A.2d 174, 
72 R.L 74. 

58 C.J. p 1198 note 69 [b], p 1202 
note 10 [b]. 
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Identity of land 

Kan.—^Troutfetter v. Backman, 193 
P.2d 201, 165 Kan. 185. 

58 C.J. p 1203 note 11 [b]. 

Price or consideratiozL 

Ala.—^Burt v. Moses, 99 So. 106, 211 
Ala. 47. 

61. U.S.—^Rushing v. Mayfield Co., 

C.C.A.Tex., 62 P.2d 318, certiorari 
denied 53 S.Ct. 695, 289 U.S. 750, 
77 L.Ed. 1496. 

Cal.—Whitlow v. Wolfe, Cal.App., 
186 P.2d 752, 82 Cal.App.2d 610. 

Ill.—^Anderson v. Anderson, 44 N.E.2d 
43, 380 Ill. 488—Dick v. Halun, 176 
N.E. 440, 344 Ill. 163—Troy v. Troy, 
102 N.E.2d 756, 345 IlLApp. 294— 
Gabl V. Equitable Life Assur. Soc. 
of U. S., 65 N.E.2d 240, 328 IlLApp. 
128. 

Ky.—^Bowles v. Southern Public 
Service Co., 176 S.W.2d 96. 296 Ky. 
53—Sampson v. Cottongim, 61 S.W. 
2d 309, 249 Ky. 670. 

Md.—Cruciotti v. D'Anna, 90 A-2d 
214. 

Mich.—^Steketee v. Steketee, 26 N.W. 
2d 724, 317 Mich. 100. 

Mo.—White v. Cochran, 248 S.W.2d 
854. 

N.J.—^Moss V. Pleasantville Mut 
Loan & Building Ass'n, 158 A. 843, 
10 N.J.Misc. 267. 

N.T.—Bialostok v. A. & M. Knitting 
Mills, 72 N.T.S.2d 1, 272 App.Div. 
936—Churchill Evangelistic Ass’n 
V. Columbia Broadcasting System, 
255 N.T.S. 134, 142 Misc. 210, af¬ 
firmed 260 N.Y.S. 451, 236 App.Div. 
624. 

Va.—Mister v. Mister, 23 S.E.2d 152, 
180 Va. 364—Chesapeake & O. Ry. 
Co. V. Douthat 10 S.R2d 881, 176 
Va. 244. 

58 C.J. p 1197 note 68 [b]. 

Compromise agreement 

Mich.—^Bissell v. Nerreter, 7 N.W.2d 
261, 304 Mich. 175. 

Va.—^Harris v. Citizens Bank & Trust 
Co., 200 S.E. 652, 172 Va. 111. 

Contract In Hen of alimony 

N.J.—^Barkerding v. Hackensaok 

Trust CO., 155 A. 441, 108 N.J.Eq. 
429 

N.Y.-^ticht ▼. Denny, 293 N.Y.S. 
664, 250 App.Div. 793. 

Contract for sale of corporate stock 

Ill.—^Knowles v. Hastings, 42 N.E.2d 
309, 314 IlLApp. 574. 

Mich.—Dodge v. Blood, 11 N.W.2d 
846, 307 Mich. 169. 

Option agreement 

Md.—^Barranco v. Kostens, 54 A.2d 
326, 189 Md. 44. 

Timely exercise of option 

Mich.—Starr v. Hoick, 28 N.W.2d 289, 

1 818 Mich. 452, 172 A.L.R. 418. 
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contract sought to be specifically enforced, such as | ceased,contracts for the sale,®^ conveyance, 
parol contracts,contracts with persons since de- ] or lease®® of land, contracts to devise or bequeath,®*^ 


Contract to support 

N.J.—Vincent v. Campbell. 58 A.2d 
313, 140 N.J.Ba. 140. 

Contract witli respect to patents 

Ohio,—^Roos V. H, W. Roos Co., App., 
31 K.B.2d 119, appeal dismissed 33 
3Sr.E.2d 842. 188 Ohio St. 164. 

Genuineness of si^natare to contract 

IT.S.—Southern Lands v. Henderson, 
l>.C.Lia., 40 F.Supp. 716. 

IIL—Faulkner v. Black, 37 N.B.2d 
796, 378 HI. 112. 

Ratification by minor on zeachin^r 
maturity 

Minn.—^Terrell v. Kopp, 210 N.W. 632, 
168 Minn. 479. 

62. m.—Swirsky v. Horwich, 51 N. 
353.2d 822, 320 Hl.App. 568. 

Mich.—Krugr V. Krug, 282 N.W. 245. 
286 Mich. 565. 

Wash.—^Kolstad v. Tounglove Gro¬ 
cery Co., 201 P.2d 142, 32 Wash.2d 
212 . 

Assignment of patents 

Ill.—^Lindberg Mach. Works v. Lind- 
berg. 27 N.B.2d 565, 305 Bl.App. 
543. 

Contract to abate taxes 

U.S.—^Lawrence Print Works v. 
Lynch, D.C.Mass., 52 F.Supp. 615, 
affirmed, C.C.A, 146 F.2d 996. 

Contract to insure 

Conn.—^Baldwin v. St. Paul Fire & 
Marine Ins. Co., 26 A2d 786, 129 
Conn. 146. 

63. Ga.—^EEaynes v. Ellis, 85 S.E.2d 
151, 199 Ga, 702. 

Ill.—Swirsky v. Horwich, 51 N.E.2d 
822, 320 lllApp. 568. 

Mass.—MdHt^llar v. Hazen, 92 N.E.2d 
597, 325 Mass. 714. 

Mich.—^Perfect Cleaners & Dyers v. 
Hirschbaum, 241 N.W. I'i2, 257 
Mich. 430. 

Mo.—Sulgrove v. Sulgrove, 215 S.W. 
2d 490. 

Neb.—^Lunkwitz v. Guffey, 34 N.W,2d 
256, 150 Neb. 247. 

N.J.—^Kaplan v. Kaplan, 68 A.2d 271, 
4 N.J.Super. 554. 

Utah.—Clark v. George. 234 P.2d 844. 

64. U.S.—Montagu v. Watson, D.G 
Me., 51 F.Supp. 606. 

Ark.—Newman v. Kellogg, 110 S.W.2d 
693, 195 Ark. 12. 

Cal.—Sackett v. Starr, 212 P.2d 585, 
95 Cal.App.2d 128—Smith v. Sleepy 
Hollow Inv. Co., 149 P.2d 754, 65 
Cal.App.2d 75—Zanger v. Baton, 
54 P.2d 1146, 12 Cal.App.2d 137. 

Ill.—^Bartman v. Bartman, 104 N.E. 
2d 296, 411 HI. 487—Englestein v. 
Shammo, 15 N.E.2d 939, 296 Ill. 
App. 162. 

Kan.—^Barker v. Grainger, 149 P.2d 
625, 158 Kan. 706. 

Me.—^Murphy v. Federal Land Bank 
of Springfield, 11 A2d 849, 136 Me. 
881. 


N.T.—^Malday Realty Co. v. Security 
Trust Co. of Rochester, 294 N.T.S. 
794, 162 Mlsc. 436—Stelboum v. 
Palumbo. 101 N.T.S.2d 782. 

Okl.—^Rice v. McDonald, 8 P.2d 39, 
155 Okl. 87. 

Pa.—^In re Klugh's Estate, 66 A.2d 
822, 362 Pa. 166. 

S.C.—Stein v. Xepapas, 29 S.E.2d 257, 
204 S.C. 239. 

Tenn.—^Bates v. Dennis, 203 S.W.2d 
928, 30 Tenn.App. 94—^Dawkins v. 
Koch, 12 Tenn.App. 220. 

Tex.—Sparks v. Chandler, Civ.App., 
201 S.W.2d 252. 

Wash.—^Rademacher v. Rademacher, 
178 P.2d 973, 27 Wash.2d 482. 

Parol contract 

Ark.—^Rolfe v. Johnson, 228 S.W.2d 
482, 217 Ark. 14. 

Cal.—Geiselman v. Campbell-John- 
ston, 180 P.2d 24, 80 Cal.App.2d 492. 
Iowa.—^Down v. Coffie, 15 N.W.2d 216, 
235 Iowa 152. 

Minn.—^Arntson v. Amtson, 237 N.W. 
820. 184 Minn. 60. 

Tex.—^Anderson v. Walker, 156 S.W. 
2d 990. 

Wash.—^Lee v. Debentures, Ine., 112 
P.2d 142, 8 Wash.2d 353. 

Auction contract 

Ill.—^Thomas v. Pope, 43 N.E.2d 1004, 
380 Ill. 206. 

Md.—^Kalavan v. Hamburger, 13 A.2d 
343, 179 Md. 218. 

65. Ark.—Hayes v. Tiggins, 211 S. 

W.2d 112, 218 Ark. 501. 

Ill.—Anderson v. Anderson, 44 N.B. 
2d 43, 380 Ill. 488. 

Ky.—Suter v. Suter, 128 S.W.2d 704, 
278 Ky. 403. 

Md.—Johnson v. Long, 199 A. 459, 
174 Md. 478, 116 AL.R. 617. 

Mich.—JTedlick v. Burke, 28 N.W.2a 
234, 818 Mich. 426—Rodstrom v. 
Strum, 5 N.W.2d 483, 302 Mich. 609. 
Mo.—Gorman v. Mercantile-Com¬ 
merce Bank & Trust Co., 137 S.W. 
2d 571, 345 Mo. 1059. 

N.J.—Wolf V. Palisades Trust & 
Guaranty Co., 190 A 94, 121 N.J.E<x. 
885. 

R.I.—^Tlllinghast v. Harrop, 9 A2d 28, 
63 R.I. 894. 

58 C.J. p 1202 note 9 [bL 
Parol contract 
(1) In general. 

Ark.—^McNutt v. Carnes, 210 S.W.2d 
290, 213 Ark. 346—^Reynolds v. 

Henry, 187 S.W.2d 167, 208 Ark. 
650. 

Ga.—^Haynes v, Ellis, 35 S.E.2d 151, 
199 Ga. 702. 

Ill.—^Williams v. Corcoran, 178 N.E. 
348, 346 Ill. 105. 

Md.—Chamberlain v. Preston, 182 A 
679, 170 Md. 1. 

Mo.—^Perrin v. Grimshaw, 221 S.W.2d 
727—Sulgrove v. Sulgrove, 215 S. 
W.2d 490—^Boyers v. Boyers, 147 S. 
W.2d 473. 


Neb.—Garner v. McCrea, 23 N.W.2d 
731, 147 Neb. 541. 

N.J.—Culley v. Carr, 45 A2d 850, 
137 N.J.Bq. 516—Choras v. Invest¬ 
ment Bldg. & Loan Ass’n of New¬ 
ark. Ch., 36 A.2d 86. 

N.C.—Chason v. Marley, 32 S.E.2d 
652, 224 N.C. 844. 

Pa.—Sabotich v. Zamiska, Com.Pl., 
21 Wash.Co. 111. 

Utah.—Clark v. George, 234 P.2d 844. 
Vt.-^ook V. Holden, 35 A2d 353, 
113 Vt. 409. 

Wash.—^McLean v. Archer, 201 P.2d 
184, 32 Wash.2d 234. 

Wis.—^In re Shinoe*s Estate, 250 N. 

W. 605, 212 Wis. 481. 

W.Va.—^Napper v. Rice, 32 S.E.2d 41, 
127 W.Va. 703. 

(2) Oral contract for conveyance in 
return for care or support. 

Ark.—^Harris v. Whitworth, 194 S.W. 

2d 1017, 210 Ark. 198. 

Ga.—^Barnett v. Henry, 37 S.E.2d 340, 
200 Ga. 365. 

Mich.—Bailey v. Bailey, 82 N.W.2d 
429, 321 Mich. 166—Gardner v. 
Gardner, 19 N.W.2d 118, 311 Mich. 
615. 

Mo.—Schebaum v. Mersman, 191 S.W. 
2d 671—^Maness v. Graham, 142 S. 
W.2d 1009, 346 Mo. 738, 130 AL.R. 
225. 

Neb.—^Lunkwitz v. Guffey, 84 N.W.2d 
256, 150 Neb. 247. 

Or.—^Powell V. Powell, 184 P.2d 373, 
181 Or. 675. 

R.I.—^Tillinghast v. Harrop, 9 A 2d 
28, 68 R.I. 394—Morin y. Randall, 
199 A 616, 60 R.L 505. 

66. Ala.—Grooms v. Brown-Marx 
Co., 195 So. 215, 239 Ala. 284. 

Gra.—^Milner Hotels of Georgia v. 

Black, 27 S.E.2d 402, 196 Ga. 686. 
IlL—^Doropoulos v. Miller, 86 N.E.2d 
435, 337 IlLApp. 661. 

N.J.—Grabow v. Gelber, 49 A2d 431, 
138 N.J.Eq. 586. 

Wash.—Golden v. Mount, 203 P.2d 
667, 32 Wash.2d 653. 

67. U.S.—Crawford v. Briant, C.C.A 
Okl., 53 F.2d 764—^Price v. Wallace, 
D.C.Or., 224 F. 676, alBrmed 242 F. 
221, 166 C.C.A 61. 

Ark.-Taylor v. Milam, 243 S.W.2d 
644—Sheffield v. Baker, 145 S.W.2d 
347, 201 Ark. 627—^Beloate v. Be- 
loate, 186 S.W. 602, 124 Ark. 599. 
Cal.—Khoury v. Barham, 192 P.2d 
823, 85 Cal.App.2d 202—^Brooks v. 
Whitman, 10 P.2d 1007, 122 Cal.App. 
660. 

Colo.—^Ballou V. First Nat Bank, 53 
P.2d 592, 98 Colo. 101—^McLean v. 
Jones, 8 P.2d 261. 90 Colo. 213— 
Fagan v. Fisher, 222 P. 647, 74 Colo. 
473. 

Ga.—Salmon v. McCrary, 29 S.E.2d 
68, 197 Ga. 281—^Brogdon v. Hogan, 
13 S.R2d 666, 191 Ga. 647. 
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S§ 143-141 


contracts to make joint, mutual, or reciprocal 
wills,®^ and contracts to adopt.®® There are also 
cases in which the evidence has been held insuffi¬ 
cient to establish a parol gift of land^o or to estab¬ 
lish the loss and contents of a written contract 


sought to be enforced.^1 

§ 144. — Part Performance of Contracts 
within Statute of Frauds 

The part performance relied on to render enforce- 


ni.—^Keniry v. Costello, 57 N.B.2d 
758, 324 111.APP. 230— Kane v. Hud¬ 
son, 112 N.E. 683, 273 111. 350. 
Iowa.—Williams v. Hariison, 293 N. 
W. 41, 228 Iowa 715 —^Baker v. Fow¬ 
ler, 247 N.W. 676, 215 Iowa 1157— 
Black V. Nichols, 240 N.W. 261, 
213 Iowa 976 —^Brewer v. King:, 237 
N.W. 508, 212 Iowa 665— Charles 
V. Hart, 182 N.W. 668, 191 Iowa 418 
—^Finger v. Anken, 131 N.W. 657, 
154 Iowa 507, rehearingr denied 135 
N.W. 426. 

Kan.—^In re Hilliard’s Estate, 241 P. 
2d 729, 172 Kan. 552—^Bond v. Bond, 
118 P.2d 549, 154 Kan. 358—Mc- 
Enulty V. McEnulty, 69 P.2d 1105, 
146 Kan. 198—Trackwell v. Walker, 
46 P.2d 603, 142 Kan. 367—Heine 
V. First Trust Co. of Wichita, 41 
P.2d 767, 141 Kan. 370—Lauphei- 
mer v. Buck, 11 P.2d 721, 135 Kan. 
631—Woltz V. First Trust Co. of 
Wichita, 9 P.2d 665, 135 Kan. 253 
— ^Nash V. Harrington, 205 P. 354, 
110 Kan. 636. 

Md.—^Dowell V. Dowell, 9 A.2d 593, 
177 Md. 370, 125 A.L.R. 1008. 
Mich.—Hinson v. Dill, 42 N.W.2d 839, 
327 Mich. 535—^Reich v. Mlsch, 25 
N.W.2d 57, 316 Mich, 264—Kerns 

V. Kerns, 5 N.W.2d 552, 303 Mich. 
23—Groening y. McCambridge, 275 
N.W. 795, 282 Mich. 135—King v. 
Luyckx, 273 N.W. 414, 280 Mich. 
117—Paris v. Scott, 255 N.W. 216, 
267 Mich. 400—Wild v. Wild, 254 
N.W. 208* 266 Mich. 670—Van Hou- 
ten V. Vorce, 244 N.W. 157, 259 
Mich. 545. 

Minn.—^McCarty v. Nelson, 47 N.W. 
2d 595, 233 Minn. 362, certiorari 
denied 72 S.Ct. 177, 342 U.S. 887, 
96 Li.Ed. 665, rehearing denied 72 
S.Ct 624, 342 U.S. 966, 96 L..Ed. 
710—^Holter v. Laugen, 196 N.W. 
639, 157 Minn. 90—^BUns y. Ginzky, 
160 N.W. 868, 135 Minn. 327—Haub- 
rich y. Haubrich, 136 N.W. 1025, 
118 Minn. 394. 

Mo.—White v. Cochran, 248 S.W.2d 
854—^Rosenberg y. Steiner, 228 S. 

W. 2d 806, 360 Mo. 447—Steere y. 
Palmer, 223 S.W.2d 391, 359 Mo. 
664—Wallace y. Shanks, 221 S.W.2d 
873—Sulgroye y. Sulgroye, 215 S. 
W.2d 490—Farina y. Madden, 163 
S.W.2d 82—Shaw y. Efamilton, 141 
S.W.2d 817, 346 Mo. 366—Stibal v. 
Nation, 98 S.W.2d 724—Allen y. 
Jessup, 192 S.W. 720—Burt v. Mc- 
Kibbin, 188 S.W. 187—Blankenship 

V. Ratcliff, App., 76 S.W.2d 741. 
Neb.—Goodwin y. ETeadrich, 280 N. 

W. 917, 136 Neb. 203—Goodlett v. 
Banning, 256 N.W. 9, 127 Neb. 325 
—Ward V. Hislop, 236 N.W. 769, 


122 Neb. 15—Smith v. Raubach, 238 
N.W. 314, 121 Neb. 703. 

Ney.—^Forsyth y. Heward, 170 P. 21, 
41 Nev. 305. 

N.J.—^Richards y. Richards, 58 A.2d 
544, 141 N.J.Eq. 579—Taylor y. 
Langenbacker. 21 A.2d 219, 130 N.J. 
Eq. 59—^Ehling y. Diebert, 17 A. 
2d 777, 129 N.J.Eq. 11—Scott v. 
Beola, 161 A. 822, 111 N.J.Eq. 215. 
N.Y.—^Tousey y. Hastings, 111 N.Y. 
S. 344, 127 App.Diy. 94, affirmed 86 
N.B. 831, 194 N.Y. 79. 

Ohio.—^Alban y. Schnieders, 34 N.E. 

2d 302, 67 Ohio App. 397. 

Okl.—Jones v. Tautfest, 243 P.2d 
1003. 

Or.—Perez y. Potier, 170 P.2d 343, 
179 Or. 123—^Benson y. Williams, 
149 P.2d 549, 174 Or. 404—Harris 
y. Crayen, 91 P.2d 302, 162 Or. 1 
—Shepherd y. Allingham, 288 P. 
210, 132 Or. 684. 

R.I.—^Petrarca v. Delfonso, 86 A.2d 
376—Deatte v. Duxbury, 17 A.2d 
24, 66 R.L 1. 

Tex.—^Dyess v. Rowe, Ciy.App., 177 S. 

W. 1001, error refused. 

Va.—Truslow y. Ball, 186 S.B. 71, 166 
Va. 608. 

Wash.—^Blodgett v. Lowe, 167 P.2d 
997, 24 Wash.2d 131—^Payn y. Hoge, 
149 P.2d 939, 21 Wash.2d 32— 
liohse y. Spokane & Eastern Trust 
Co., 15 P.2d 271, 170 Wash. 46— 
Whitaker y. Titus, 6 P.2d 649, 166 
Wash. 225—Eidinger y. Mamlock, 
244 P. 684, 138 Wash. 276. 

58 C.J. p 1204 note 18 [f]. 

Contract to devise or bequeath In 
return for care or support 
Ark.—^Kranz y. Kranz, 158 S.W.2d 926, 
203 Ark. 1147. 

Ga.—Salmon y. McCrary, 21 S.E.2d 
857, 194 Ga, 413—McCrary y. Sal¬ 
mon, 15 S.E.2d 442, 192 Ga, 313. 

Ill.—^Rigolio y. Knopf, 61 N.E.2d 66, 
390 Ill. 258—Hickey y. Hickey, 30 
N.E.2d 423, 374 HI. 614—Bidwell 
y. Dempsey, 67 N,E.2d 315, 329 Ill. 
App. 182. 

Kan.—^In re Towne’s Estate, 239 P.2d 
824, 172 Kan. 245. 

Mich.—^Moyer y. Hafner, 260 N.W. 
789, 272 Mich. 52. 

Minn.—Hauge y. Nordln, 267 N.W. 

432, 197 Minn. 493. 

Mo.—Collier v. Porter, 16 S.W.2d 49, 
322 Mo. 697—Anderson y. Collins, 
222 S.W. 451—McFall v. Hampe, 
App., 267 S.W. 54. 

Neb.—^Rogers y. Casady, 278 N.W. 
267, 134 Neb. 227. 

N.J.—White y. Risdon, 65 A.2d 308, 
140 N.J.Bq. 613. 

Or.—^Booher v. Brown, 146 P.2d 71, 
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173 Or. 464—Steyer y. Holt, 100 P. 
2d 1016, 164 Or. 195—Herr y. McAl¬ 
lister, 181 P. 741, 92 Or. 581. 

S.C.—^Young y. Leyy, 32 S.E.2d 889, 
206 S.C. 1. 

Wash.—^Thompson y. Weimer, 95 P.2d 
772, 1 Wash.2d 145. 

G8. U.S.—^McCabe v. Bagby, C.A. 

Mich., 186 F.2d 546. 

Colo.—^McCann v. Doughty, 115 P.2d 
395, 108 Colo. 203. 

Iowa.—Johansen v. Dayenport Bank 
& Trust Co., 46 N.W.2d 48, 242 
Iowa 172. 

Mich.—Sheardy v. Baker, 35 N.W.2d 
283, 323 Mich. 364—^Beardsley y. 
Beardsley. 25 N.W.2d 205, 316 Mich. 
303—^Eicholtz v. Grunewald, 21 N. 
W.2d 914, 313 Mich. 666. 

Or.—^Muellhaupt y. Joseph A. Strow- 
bridge Estate Co., 298 P. 189, 136 
Or. 106—Holman v. Lutz, 282 P. 
241, 132 Or. 185, mandate denied 
284 P. 825, 132 Or. 185. 

R. I.—^Tillinghast y. Harrop, 9 A. 2d 
28, 63 R.I. 394. 

Wash.—Allen y. Dillard, 129 P.2d 
813, 16 Wash.2d 35—Clark v. Crist, 
34 P.2d 360, 178 Wash. 187. 

69. U.S.—^Mutual Life Ins. Co. of 
New York y. Benton, D.C.Mo., 34 F. 
Supp. 859. 

Cal.—Erickson v. Geranson, 11 F.2d 
907, 123 Cal.App. 575. 
ni.—^Franzen y. Hallmer, 89 N.E.2d 
818, 404 Ill. 596—Kramer y. Coop¬ 
er, 179 N.E. 862, 347 Ill. 293. 

Iowa.—Stiles y. Beed, 130 N.W. 376, 
151 Iowa 86. 

Minn.—^McCarty v. Nelson, 47 N.W.2d 
595, 233 Minn. 362, certiorari denied 
72 S.Ct. 177, 342 U.S. 887, 96 L.Ed. 
665, rehearing denied 72 S.Ct. 624, 
342 U.S. 956, 96 L.Ed. 710. 

Mo.—Niehaus y. Madden, 155 S.W. 

2d 141, 348 Mo. 770. 

Neb.—Cahill y. Mockett, 10 N.W.2d 
679, 143 Neb. 730. 

N.J.—^Burdick y. Grimshaw, 168 A. 
186, 113 N.J.Eq. 591. 

S. D.—Johnston v. Eriksson, 23 N.W. 
2d 799, 71 S.D. 268. 

Tenn.—^Taylor y. Aulton, 231 S.W.2d 
573, 191 Tenn. 81. 

58 C.J. p 1205 note 44 [c]. 

70. Kan.—^Bond v. Bond, 118 P.2d 
549, 154 Kan. 358. 

Wis.—Schmitz y. Schulenburg, 296 N. 

W. 103, 236 Wis. 606. 

58 C.J. p 1206 note 57. 

71. U.S.—^Rash y. Peoples Deposit 
Bank & Trust Co., C.A.Ky., 192 F. 
2d 470, certiorari denied 72 S.Ct. 
639, 343 U.S. 909, 96 L.Ed. 1326. 

Ala.—^Box y. Box, 10 So.2d 478, 243 
I Ala. 437, 
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able a contract within the statute of frauds must be 
clearly, definitely, and satisfactorily proved. 

In order to warrant specific performance of a 
parol contract to convey land, not only must the 
contract and its terms be clearly and convincingly 
established, as discussed supra § 143 b, but the 
acts of part performance relied on to escape the 
operation of the statute of frauds must likewise be 
clearly, definitely, and satisfactorily proved and 
such acts must be shown, by the same high degree 
of proof, to be strictly and exclusively referable to 
the contract and done in performance thereof.^^ 
The same rules have been applied to other con¬ 
tracts within the statute of frauds,such as oral 
contracts to devise land,*^5 and parol gifts of landJ® 
In some cases it has been held that the fact that a 
purchaser went into possession of the premises may 
be established by a preponderance of the evidenceJ^ 


§ 145. -Validity and Fairness of Con¬ 

tract, and Reality of Consent 

While it has been indicated that fraud or mistake 
sufficient to defeat specific performance may be estab¬ 
lished by a mere preponderance of the evidence, it has 
also been held that clear and convincing evidence is re¬ 
quired to defeat specific performance on the ground of 
fraud, mistake, or incapacity to contract. 

The rule has been laid down that in order to de¬ 
feat specific performance a weaker case is re¬ 
quired than is necessary to enforce the remedy,78 
and that the evidence of fraud or mistake may be 
sufficient as a defense in an action for specific per¬ 
formance, even though it is insufficient to justify a 
rescission of the contract.'^® It has accordingly 
been held or implied in some cases that a pre¬ 
ponderance of the evidence is necessary and suffi¬ 
cient to establish fraud.^® So, it has been held that 
a preponderance of the evidence is required to show 


72. Md.—Soehnlein v. Pumphrey, 87 
A.2d 848. 183 Md. 334. 

Mo.—Shaw V. Hamilton, 141 S.W.2d 
817, 346 Mo. 866. 

58 C.J. p 1207 note 64. 

ZvideiLco held sufficient 
To show part performance. 

Ga.—^Lane v. Howard, 40 S.E.2d 537, 
201 Ga. 616. 

Ind.—^Brown v. Freudenberg, 17 N.B. 

2d 885. 106 Ind.App. 692. 

Md.—Gorney v. Marconi, 47 A.2d 762, 
186 Md. 582. 

Mich.--Zah v. Gray, 37 N’.W.2d 550, 
324 Mich. 522—^Duncan v. Duncan, 
284 N.W. 723, 288 Mich. 306. 

Minn.—Shaughnessy v. Eidsmo, 23 N. 
W.2d 362, 222 Minn. 141, 166 A.L.R, 
435—^Augustin v. Ziemer, 22 N-W. 
2d 925, 221 Minn. 565. 

Mo.—^Roberts v. Clevenger, 225 S.W. 
2d 728. 

Neb.—Riley v. Riley, 33 N.W.2d 525, 
150 Neb. 176. 

N.Y.—Roberts v. Fulmer, 93 N.E.2d 
846, 301 N.Y. 277, reargument de¬ 
nied 95 N.B.2d 825, 301 N.Y. 778. 
Tex.—Salas v. Salas, Civ.App., 229 
S.W.2d 881, refused no reversible 
error. 

Va.—^Armstrong v. Bryant, 56 S.E.2d 
5, 189 Va. 760. 

Wis.—Karrels v. Karrels, 290 N.W. 
624, 234 Wis. 44—Wilcox v. Pow¬ 
ell’s Estate, 240 N.W. 122, 206 Wis. 
513. 

58 C.J. p 1207 note 64 [b]. 

Evidence held Insufficient 
To show part performance. 

Ark.—^Rolfe v. Johnson, 228 S.W.2d 
482, 217 Ark. 14—Hudspeth v. 

Thomas, 216 S.W.2d 389, 214 Ark. 
347. 

Cal.—Dessert Seed Co. v. Garbus, 163 
P.2d 184, 66 Cal.App.2d 838. 

Colo.—^Kiter v. Owen, 168 P.2d 254, 
115 Colo. 7. 


D.C.—Slaughter v. Madison, 135 F.2d 
650, 77 U.S.APP.D.C. 226, certiorari 
denied 63 S.Ct. 1331, 319 U.S. 768, 
87 L.Ed. 1717. 

Mich.—^Daugherty v. Poppen, 25 N.W. 
2d 580, 316 Mich. 430—Gardner v. 
Gardner, 19 N.W.2d 118, 311 Mich. 
615—^Lapedus v. Weinberg, 290 N. 
W. 859, 292 Mich. 439. 

Minn.—^Arntson v. Arntson, 237 N.W. 
820, 184 Minn. 60. 

N.Y.—Canute v. Minor, 249 N.Y.S. 
680, 232 App.Dlv. 325, affirmed 180 
N.E. 331, 258 N.Y. 558. 

Pa.—^Brotman v. Brotman, 46 A.2d 
175, 353 Pa. 570. 

Tex.—Salas v. Salas, Civ.App., 229 S. 
W.2d 881, refused no reversible er¬ 
ror. 

Wash.—Vance Dumber Co. v. Tail’s 
Travel Shops, 142 P.2d 904, 19 
Wash.2d 414. 

Wis.—Schmitz v, Schulenburg, 296 
N.W. 103, 236 Wis. 606. 

58 C.J. p 1207 note 64 [c]. 

73. Idaho.—Johnson v. Flatness, 211 
P.2d 769. 70 Idaho 37. 

Mo.—^Mason v. Mason, 153 S.W.2d 27. 
Neb.-Riley v. Riley, S3 N.W.2d 625, 
150 Neb. 176. 

R.L—^Tillinghast v. Harrop, 9 A. 2d 28, 
63 R.L 394. 

58 C. J. p 1207 note 65. 

Evidence held sufficient 
Idaho.—^Anselmo v. Beardmore, 219 
P.2d 946, 70 Idaho 392. 

Ind.—^Indiana Const. Materials Co. v. 
Tauck, App., 75 N.B.2d 197, 118 
Ind.App. 151. 

Neb.—^Noetzelmann v. Noetzelmann* 
43 N.W.2d 515, 163 Neb. 133—Pe¬ 
ters V. Wilks, 39 N.W-2d 793, 161 
Neb. 861. 

R.I.—^Fagan ▼, Negus, 72 A.2d 671, 
77 R.I. 1. 

58 aj. p 1207 note 65 [b]. 
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Evidence held insufficient 
Mo.—Schebaum v. Mersman, 191 S. 
W.2d 671. 

Neb.—Crnkovich v. Crnkovich, 15 N. 

W.2d 66, 144 Neb. 904. 

Pa.—Sabotlch v. Zamiska, Com.Pl., 
21 Wash.Co. 111. 

58 C.J. p 1207 note 66 [cl. 

74. Neb.—Peters v. Wilks, 39 N.W.2d 
793, 151 Neb. 861—Caspers v. Frer- 
ichs. 21 N.W.2d 513, 146 Neb. 740. 

Tex.—Cheney v. Coffey, 113 S.W.2d 
162, 131 Tex. 212, rehearing denied 
114 S.W.2d 633, 131 Tex. 212. 

58 C.J. p 1207 note 66. 

Evidence held insufficient 
Ill.—Troy V. Troy, 102 N.E.2d 766, 
345 IlLApp. 294. 

75. N.J.—^Yuritch v. Yuritch, 61 A- 
2d 901, 139 N.J.Bq. 439. 

58 C.J. p 1207 note 67. 

Evidence held insufficient 
Mo.—Shaw V. Hamilton, 141 S.W.2d 
817, 346 Mo. 366. 

R.I.—^Tillinghast ▼. Harrop, 9 A.2d 
28, 63 R.I. 394. 

Wis.—^In re Rosenthal’s Estate, 20 N. 

W.2d 643, 247 Wis. 655. 

58 C.J. p 1207 note 67 [b]. 

76. Ga.—^Holton v. Mercer, 23 S.B.2d 
166, 195 Ga. 47. 

58 C.J. p 1207 note 68. 

77. Ga.—^Tidwell v. Garrick, 99 S.B. 
872, 149 Ga. 290. 

78. Ky.—Woolums v. Horseley, 20 S. 
W. 781, 93 Ky. 682, 

Weight and sufficiency of evidence 
to establish defense generally see 
supra § 142. 

79. Iowa.—Clark v. Maurer, 42 N.W. 
622, 77 Iowa 717. 

58 C.J. p 1208 note 71. 

80. Mo.—Prank A. Gilbert Realty 
Co. V. Timmerman, 183 S.W.2d 131. 

58 C.J. p 1208 note 72. 
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that the contract was unfair and unjust,*^ but the 
preponderance must be so convincing as to leave no 
room for serious doubt.8 2 In a number of cases 
it has been said that clear and convincing, or satis¬ 
factory, evidence is essential to defeat specific per¬ 
formance on the ground of fraud,®^ mistake,*^ or 
mental incapacity.^s 

Where the burden is on plaintiff to show that the 
contract was just, reasonable, and free from fraud 
or misrepresentation, such facts must be so clearly 
established as to enable the court to see that it 
would be unjust and against good conscience to re¬ 
fuse specific performance and, where a young 
and vigorous person seeks to enforce an advanta¬ 
geous contract against one who at the time was in 
no mental condition to engage in business, a court 
of equity will carefully scrutinize the transaction, 
and resolve all doubts in the evidence in favor of 


the weaker party.27 It has been held that con¬ 
sideration for the contract must be shown by sub¬ 
stantial evidence®^ and that specific performance of 
oral or written contracts to devise will not be en¬ 
forced except on the strictest and most satisfactory 
proof of a sufficient consideration.^® In order to 
determine w'hether services rendered under an 
agreement to devise constituted an adequate or 
grossly inadequate consideration, evidence of the 
value of the property to be devised, or of the value 
and extent of the services, is not essential to a re¬ 
covery.®® All the surrounding facts and circum¬ 
stances are to be considered in determining the 
equities.®^ 

In particular cases, adjudications have been made 
with respect to the sufficiency of the evidence as to 
fraud,®^ and with respect to the sufficiency of evi- 


81. Ky.—Green River Coal Min. Co. 
V. Brown, 131 S.W. 13, 140 Ky. 332. 

82. Ky.—Green River Coal Min. Co. 
V. Brown, supra. 

83. U.S.—^Dancigrer Oil & Reflningr 
Co. of Texas v. Ball, C.C.A.Tex., 54 
F.2d 908. 

58 C.J. p 1208 note 75. 

A mere suspicion of fraud Is not 
sufficient to defeat specific perform¬ 
ance, but, if fraud exists, it must be 
satisfactorily shown by evidence 
which is clear and cogrent and leaves 
the mind well satisfied that the alle¬ 
gations of fraud are true.—^Parker v. 
Dameika, 23 N.E.2d 52, 372 Ill. 235. 

84. U.S.—Danciger Oil & Refining 
Co. of Texas v. Ball, C.C.A.Tex., 54 
F.2d 908. 

58 C.J. p 1208 note 76. 

Proof beyond reasonable doubt 
In suit for specific performance of 
agreement to convey land in settle¬ 
ment of boundary dispute, measure 
of persuasion with respect to affirm¬ 
ative defense of mistake in entering 
into agrreement was *'proof beyond a 
reasonable doubt,*' which did not 
mean that the evidence was required 
to be such as to strike all minds alike 
or that it must not be contradictory. 
—Sparrow v. Cimonetti, 58 A.2d 875, 
115 Vt. 292. 

85. Ohio.—Coppolina v. Radice, 164 
N.B. 643, 30 Ohio App. 179. 

58 C.J. p 1208 note 77. 

86. Ill.—Carver v. Van Arsdale, 143 
N.E. 579, 312 Ill. 220. 

Before enforcing agreement not to 
revoke will, court will be more strict 
in examining into nature and circum¬ 
stances of such agreement than other 
agreements and require very satis¬ 
factory proof of fairness and just¬ 
ness of transaction.—^Brown v. 
Freese, 88 P.2d 82, 28 Cal.App.2d 
608. 


87. Ind.—^Ames v. Ames, 91 N.B. 509, 
46 Ind.App. 597. 

88. Cal.—^Westwood Temple v. 
Emanuel Center, 221 P.2d 146, 98 
Cal,App.2d 756. 

89. Colo.—S w e d i s h Evangelical 

Free Church of U. S. of America 
V. Benson, 237 P. 165, 77 Colo. 370. 

90. Ga—Hardeman v. Ellis, 135 S.B. 
195, 162 Ga 664. 

91. Cal.—Crittenden v. Hansen, 138 
P.2d 37, 59 Cal.App.2d 66. 

92. XvidexLce held sufficient 

(1) To show fraud, misrepresenta¬ 
tion, or concealment generally. 

Ark.—Gardner v. Willson, 244 S.W. 

2d 945. 

Ill.—Handelman v. Arquilla, 95 N.B. 
2d 910, 407 Ill. 552. 

Kan.—^Woodward v. Barnard, 103 P. 

2d 841, 152 Kan. 199. 

Ky.—^Taylor v. Johnson, 58 S.W.2d 
392, 248 Ky. 280. 

N.J,—Warner v. Giron, 58 A,2d 98, 
141 N.J.Eq. 493. 

58 C.J. p 1208 note 84 [a]. 

(2) To show violation of duty as 
fiduciary.—Carluccio v. 607 Hudson 
St. Holding Co., 52 A.2d 66, 139 N. 
J.Eq. 481, affirmed 57 A.2d 452, 141 
N.J.Bq. 449. 

Evidence held insufficient 

(1) To show fraud, misrepresenta¬ 
tion, or concealment generally. 

U.S.—^Bastian v. U. S., C.C.A.Ohio, 
118 P.2d 777—Danciger Oil & Re¬ 
fining Co. of Texas v. Ball, C.C.A. 
Tex., 54 P,2d 908. 

Cal.—Btohart v. Pyles, App., 235 P.2d 
427—^Friedrich v. Roland, 213 P. 
2d 423, 95 Cal.App.2d 543—Kelso v. 
Slosburg, 8 P.2d 158, 120 Cal.App. 
479. 

Idaho.—^Anderson v. Lloyd, 139 P.2d 
244, 64 Idaho 768. 

Ill.—^Hotze V. Schlanser, 102 N.E.2d 
131, 410 HI. 265—^Hayes v. Disque, 
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82 N.E.2d 350, 401 Ill. 479—Parker 
v. Dameika, 23 N.B.2d 52, 372 Ill. 
235. 

Iowa—Staly v. McNerney, 10 N.W. 

2d 584, 233 Iowa 1065. 

Kan.—Casey v. Prescott, 152 P.2d 846, 
159 Kan. 205. 

Mich.—^Poshee v. Krum, 52 N.W.2d 
368, 332 Mich. 636—^Franko v. Ols¬ 
zewski. 25 N.W.2d 593, 316 Mich. 
485—^Redman Oil Co. v. Shaw, 288 
N.W. 318, 291 Mich, 8. 

Minn.—Shell Oil Co. v. Kapler, 50 N. 
W.2d 707—Thayer v. Knight, 297 
N.W. 626, 210 Minn. 171—Twin City 
Building & Loan Ass’n v. Johnson, 
269 N.W. 551, 194 Minn. 1. 

Miss.—Coulter v. Banks, 42 So.2d 196, 
207 Miss. 276. 

Mo.—Frank A. Gilbert Realty Co. v. 
Timmerman, 183 S.W.2d 131—^Hall 
v. Williams, 50 S.W.2d 138, 330 Mo. 
473. 

N.J.—Kaplan v. Kaplan, 68 A.2d 271, 
4 N.J. Super. 554—^Harrington v. 
Heder, 158 A. 496, 109 N.J.Eq. 528. 
N.T.—Stanford v. Smith, 77 N.'T.S. 
2d 924, 273 App.Div. 928—Vaciannie 
V. Funn, 93 N.Y.S.2d 192—Rizzo v. 
Stamp Realty Corp., 92 N.Y.S.2d 
598, 196 Misc. 615, affirmed 95 N.Y. 
S.2d 224. 276 App.Div. 973—Knight 
V. Knight, 67 N.Y.S.2d 304, affirm¬ 
ed 71 N.Y.S.2d 357, 272 App.Div. 
499, affirmed 80 N:B.2d 344, 297 N. 
Y. 945. 

N.C.—Lowe V. Hall. 42 S.B.2d 670, 227 
N.C. 641. 

Ohio.—Harris v. Schuholz, 195 N.K 
868, 129 Ohio St. 449. 

Pa—In re Rosenthal’s Estate, 6 A. 
2d 585, 335 Pa 49—Weidel v. Wei- 
del, Com.Pl., 10 Sch.Reg. 66. 

R.I.—Mimande v. Marino, 69 A.2d 
817, 76 R.I. 342—Sanchirico v. Di 
Santo, 18 A.2d 333, 66 R.L 161— 
Daniels v. Aharonian, 7 A.2d 767, 
63 R.I. 282, reargument denied 9 
I A. 2 d 865, 63 R.L 5ia 
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dence as to mistake, undue influence,and du- fendant to contract and legality of,®*^ or con- 
ress^S in procuring the contract; capacity of de- sideration for,®® the contract and its fairness and 


S.C.—^Holly Hill Lumber Co. v. Mc¬ 
Coy, 23 S.E.2d 372, 201 S.C. 427. 
Tex.—^Blaffer v. Powers. Civ.App., 169 
S.W.2d 536—Coffleld v. Cox, Civ. 
App., 162 S,W.2d 741. 

ZB G.J. P 1208 note 84 [b]. 

(2) To show falsity of representa¬ 
tions.—^Ikeda v. Pedro, 32 Hawaii 122. 

(3) To show reliance on misrep¬ 
resentations. 

XJ.S.—^Paley v. Du Pont Bayon Co., 
C.C.A.I11.. 71 F.2d 856. 

Mo.—Mitchell V. Eidson, 50 S.W.2d 
135, 330 Mo. 445. 

Or.—^Public Market Co. of Portland 

V. City of Portland, 130 P.2d 624, 
171 Or. 522, opinion amplified 138 
P.2d 916, 171 Or. 522. 

58 C.J. p 1208 note 84 [b] (4). 

(4) To show that price was so 
exorbitant as to be fraudulent.— 
Stubblefield v. Farmer, 166 S.W.2d 
556, 291 Ky. 795, opinion supplement¬ 
ed 180 S.W.2d 405, 297 Ky. 512. 

93. Mich.—^Meade v. Brown, 188 N. 

W. 514, 218 Mich. 556. 

58 C.J. p 1209 note 85. 

EvldexLce held sufficient 

To show mistake. 

Cal.—Almeida v. Price, 236 P.2d 823, 
107 Cal.App.2d 148. 

HI.—Johnson v. Gianacakos, 190 N. 

E. 691, 356 XU. 410. 

Pa.—^Pergola v. Duchan, Com.PL, 41 
Berks Co. 203. 

58C.J. p 1209 note 86 [a]. 

Evidence held insufficient 
To show mistake. 

Ky.—Simmerman v. Fort Hartford 
Coal Co., 221 aW.2d 442, 310 Ky. 
572. 

Miss.—Coulter v. Banks, 42 So.2d 196, 
207 Miss. 276. 

Neb.—Garsick v. Dehner, 16 N.W.2d 
235, 145 Neb. 73. 

Ohio.—Clotfelter v. Telker, App., 83 
N.E.2d 103. 

Tex.—^Blaffer v. Powers, Civ.App., 169 
S.W.2d 536, error refused. 

Vt.—Sparrow v. Cimonetti, 58 A. 2d 
875, 115 Vt 292. 

Va.—^Ashby v. Dumouchelle, 40 S.E. 

2d 493, 185 Va. 724. 

58 C.J. p 1209 note 85 [b]. 

94. Evidence held sufficient 

To show undue influence—^Khoury 
V. Barham, 192 P.2d 823, 85 Cal.App. 
2d 202. 

Evidence held insufficient 
To show undue influence. 

Iowa.—Hatcher v. Sawyer, 52 N.W.2d 
490. 

Mich.—^Foshee v. Krum, 52 N.W.2d 
358, 332 Mich. 636. 

Minn.—Thayer v. Knight 297 N.W. 

625, 210 Minn. 171. 

Ohio.—^Patterson v. McComas, App., 
37 N.E.2d 655. 

iPa.—^In re Rosenthal's Estate, 6 A.2d 
585. 335 Pa. 49. 


R.I.—^Palmer v. Carpenter, 169 A. 745, 
54 R.I. 71. 

Va.—^Leech v. Harman, 197 S.E. 455, 
171 Va. 35. 

95. Evidence held insufficient 
To show duress. 

Cal.—^Bartlett v. Rogers, 229 P.2d 
434, 103 Cal.App.2d 250. 

Iowa.—^Krcmar v. Krcmar, 211 N.W. 

699, 202 Iowa 1166. 

Mich.—Aldea v. Kotyk, 9 N.W.2d 840. 
305 Mich. 557. 

Minn.—Thayer v. Knight 297 N.W. 

625, 210 Minn. 171. 

Mo.—^Herzog v. Ross, 213 S.W.2d 921, 
358 Mo. 177. 

Va.—^Bond v. Crawford, 69 S.E.2d 470, 
193 Va. 437. 

58 C.J. p 1209 note 86. 

96. Evidence held sufficient 
To show incapacity. 

Mich.—Lynder v. Schulkin, 9 N.W.2d 
672, 305 Mich. 451. 

Minn.—^Arntson v. Arntson, 237 N.W. 
820, 184 Minn. 60. 

Mo-—^Hoover v. Wright 202 S.W.2d 
83. 

58 C.J. p 1209 note 87 [a]. 

Evidence held insufficient 

(1) To show incapacity. 

Cal.—Sooy v. Kunde, 181 P.2d 758^ 
80 Cal.App.2d 347. 

Ky-—Willkie v. Abbott's Ex'x, 178 
S.W.2d 210, 296 Ky. 839. 

Mo.—^Herzog v. Ross, 213 S.W.2d 921, 
358 Mo. 177—Kyner v. Bryant 187 
S.W.2d 202, 353 Mo. 1212. 

N.Y.—Saitta v. Cooney, 94 N.Y.S.2d 
289. 

R.I.—^Palmer v. Carpenter, 169 A, 745, 
54 R.I. 71. 

58 C.J. p 1209 note 87 [b]. 

(2) To show intoxication.—Semi- 
nara v. Grlsman, 44 A.2d 492, 137 N. 
J-Eq. 307. 

97. Evidence held sufficient 

To show illegality. 

Ill.—C. D. Gammon Co. v. Standard 
Trust etc., Bank, 158 N.E. 810, 327 
Ill. 489. 

N.J.—Gardner Valve Mfg. Co. v. 
Hhlyburton, 102 A. 893, 87 N.J.Eq. 
689. 

Evidence held insufficient 
To show illegality. 

Cal.—^Bartlett v. Rogers, 229 P.2d 434, 

103 Cal.App.2d 250. 

N.Y,—Knight v. Knight 67 N.Y.S.2d 
304, affirmed 71 N.Y.S.2d 357, 272 
App.Div, 499, affirmed 80 N.E.2d 
344, 297 N.Y. 945. 

58 C.J. p 1209 note 88 [b]. 

98. Evidence held sufficient 

(1) To show sufficient considera¬ 
tion. 

Cal.—Campbell v. Bauer, 232 P.2d 690, 

104 Cal.App.2d 740—Gomes v. Bor- 
ba, App., 221 P.2d 124—^Remmers v. 
Ciciliot 161 P.2d 257, 70 Cal.App. 
2d 432—^Brooks v. Fidelity Sav. & 
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Loan Ass'n, 128 P.2d 711, 54 Cal. 
App.2d 130. 

La.—^Reuter v. Reuter's Succession, 
19 So.2d 209, 206 La. 474—Madden 
V. Madden, App., 56 So.2d 760. 
Minn.—Schultz v. Brennan, 262 N.W. 

877, 195 Minn. 301. 

Mo.—^Henleben v. Krause, 209 S.W. 
2d 888. 

Utah.—State, by and through Public 
Welfare Commission v. Bonnett, 
201 P.2d 939, 114 Utah 546. 

Wash.—Carey v. Powell, 204 P.2d 
193, 32 Wash.2d 761. 

58 C.J. p 1209 note 89 [a] (4). 

(2) To show want of consideration. 
Cal.—^Etchart v. Pyles, 235 P.2d 427, 

106 Cal.App.2d 549. 

Me.—^Fortin v. Wilensky, 53 A.2d 266, 
142 Me. 372. 

Mo.—^Day v. Turner, 232 S.W.2d 396. 
Okl.—^Whale v. Pearson, 208 P.2d 552, 
201 Okl. 619. 

58 C.J. p 1209 note 89 [a] (1). 

(3) To show adequacy and fair¬ 
ness of consideration. 

Cal.—^Lowry v. McCaffrey, 202 P.2d 
600, 90 Cal.App.2d 188—Sooy v. 
Kunde, 181 P.2d 758, 80 Cal.App. 
2d 347—Conway v. Moore, 160 P.2d 
865, 70 Cal.App.2d 166. 

Ga.—^Manning v. Carroll, 56 S.E.2d 
278, 206 Ga, 158—^Hogan v. Brog- 
don, 22 S.E.2d 54, 194 Ga. 474. 

N.J.—^Vincent v. Campbell, 53 A.2d 
313, 140 N.J.Eq. 140. 

58 C.J. p 1209 note 89 [a] (3). 

(4) To show consideration inade¬ 
quate.—^Milton Kauffman, Inc., v. 
Smith, 186 P.2d 11, 82 CaI.App.2d 302 
—58 C.J. p 1209 note 89 [a] (2), (6). 

(5) To show that price exceeded 
value of property. 

Cal.—^Mendiondo v. Greitman, 209 P. 
2d 817, 93 Cal.App.2d 765-“Baran v. 
Gtoldberg, 194 P.2d 765, 86 Cal-App. 
2d 506—Sooy v. Kunde, 181 P.2d 
758, 80 Cal.App.2d 347—^Mayers v. 
Alexander, 167 P.2d 818, 73 Cal.App. 
2d 752—Lakeside Park Ass'n of 
Kelseyville v. Keithly, 110 P.2d 
1055, 43 Cal.App.2d 418. 

Evidence held insuffident 

(1) To show consideration. 

Ill.—Anderson v. Anderson, 44 N.E. 
2d 48, 380 Ill. 488—Lindberg 
Works V. Lindberg, 27 N.B.2d 565, 
305 I11.APP. 543. 

Mo.—Niedt v. Ashoff, 193 S.W.2d 848. 
58 C.J. p 1209 note 89 [b] (1). 

(2) To show adequate or sufficient 
consideration. 

Cal.—Mayers v. Alexander, 167 P.2d 
818, 73 Cal.App.2d 752. 

Mo.—^Feigenspan v. Pence, 168 S.W. 
2d 1074, 350 Mo. 821. 

(8) To show consideration inade¬ 
quate. 

Cal.—Davy v. Ogier, 198 P.2d 92, 87 
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justness generally.®* 

§ 146. -ModLBcation or Extension of 

Contract 

With respect to specific performance, a parol modi¬ 
fication or extension of a written contract must be 
shown by clear and convincing evidence. 

With respect to specific performance, a parol 
modification! or extension^ of a written contract 
must be shown by clear and convincing evidence. 
In particular cases, the sufficiency of the evidence 
as to modification^ or extension^ of the contract 
has been determined. 

§ 147. — Abandonment or Waiver, and 
Rescission of Contract 

The proof of an oral waiver or abandonment of the 
contract sought to be enforced must be clear. 


§§ 145-147 

The proof of an oral waiver or abandonment of 
the contract sought to be enforced must be clear,5 
and cannot be proved by mere loose, casual declara¬ 
tions to third persons.® So, evidence of a rescission 
of a written contract by a subsequent parol agree¬ 
ment must be clear, positive, and above suspicion.^ 
The fact that the vendee in a contract of sale 
leaves the state is not conclusive evidence of an 
abandonment of the contract;® nor does evidence 
that a vendor conveyed the land to a third person 
on the understanding that the original contract 
should be carried out show an abandonment by 
the vendor.® So, the fact that the vendor’s title 
was not good is not conclusive on the issue whether 
the vendee abandoned the contract by declining to 
proceed further with the transaction.!® In par¬ 
ticular cases, the evidence has been held sufficient 
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Cal.App.2d 835—^Pagre v. Brown, 9 
P.2d 895, 122 Cal.App. 12. 

Iowa.—^Staly v. McNerney, 10 N.W. 

2d 584, 233 Iowa 1065. 

Ky.—Willkie v. Abbott’s Bx*x, 178 S. 

W.2d 210, 296 Ky. 839. 

Mich.—^Foshee v. Krum, 52 N‘.W.2d 
358, 332 Mich. 636—^Franko v. Ols¬ 
zewski, 25 N.W.2d 693, 316 Mich. 
485. 

N.Y.—Sanford v. Smith, 77 N.T.S.2d 
924, 273 App.Div. 928. 

N.D.—^Arhart v. Thompson, 31 N.W. 
2d 56, 75 N.D. 569. 

S.C.—Holly Hill Lumber Co. v. Mc¬ 
Coy, 23 S.E.2d 372, 201 S.C 427. 

58 C.J. p 1209 note 89 [b] (3), p 1208 
note 81 [a]. 

(4) To show want of consideration. 
—^Krcmar v. Krcmar, 211 N.W. 699, 
202 Iowa 1166—58 CJ. p 1209 note 89 
Eb] (2). 

(6) To show value of property.— 
Huliran v. Gledhill, 61 S.B.2d 478, 
207 Ga. 349. 

99. Evidenoe held sufficient 

(1) To show contract fair and equi¬ 
table. 

Cal.—Laske v. Lampasona, 200 P.2d 
871, 89 Cal.App.2d 284—Sooy v. 
Kunde, 181 P.2d 758, 80 Cal.App.2d 
347—Remmers v. Ciciliot, 161 P.2d 
257, 70 Cal.App.2d 432—^Brooks v. 
Fidelity Sav. & Loan Ass’n, 128 P. 
2d 711, 54 Cal.App.2d 130—^Mahanay 
V. Lynde, 119 P.2d 430, 48 Cal.App. 
2d 79. 

Ky.—^l>uckworth ▼. Routt, 45 S.W.2d 
848, 242 Ky. 30. 

(2) To’ show contract unfair and 
inequitable. 

Cal.—Quan v. Kraseman, 191 P.2d 16, 
84 Cal.App.2d 550—^Bagle Oil & Re¬ 
fining: Co. V. James, 126 P.2d 880, 
52 Cal.App.2d 669—Haidopoulos v. 
Woollett, 42 P.2d 1056, 5 CalA.pp. 
2d 229. 

Tenn.—Saunders v. Davis, 220 S.W.2d 
883, 31 TenmApp. 674. 

68 C.J. p 1209 note 90 [a]. i 


Evidence held insufficient 

(1) To show contract fair and 
equitable.—^Feigrenspan v. Pence, 168 
S.W.2d 1074, 350 Mo. 821. 

(2) To show contract unfair and 
inequitable. 

Cal.—Llfton v. Harshman, 182 P.2d 
222, 80 Cal.App.2d 422. 

Ky.—Simmerman v. Fort Hartford 
Coal Co., 221 S.W.2d 442. 310 Ky. 
572. 

N.T.—Sanford v. Smith, 66 N.Y.S.2d 
780, affirmed 77 N.Y.S.2d 924, 273 
App.Div. 928. 

R.I.—^Daniels v. Aharonian, 9 A.2d 
865, 63 R.I. 518. 

58 C.J. p 1209 note 90 [b]. 

1. Minn.—^Murphy v. Anderson, 150 
N.W. 387, 128 Minn. 106. 

Mo.—<?oxpu8 Juris cited in State v. 
Bland, 183 S.W.2d 878, 888. 

Acceptance of less than contract price 
Where vendors after acceptance 
of check for five hundred dollars less 
than contract price and delivery of 
warranty deed reciting: payment of 
full purchase price sued for specific 
performance of contract of sale of 
land and recovery of balance of pur¬ 
chase price on theory that five hun¬ 
dred dollars of purchase price was 
withheld conditionally subject to la¬ 
ter court decision as to validity of 
purchaser’s title objection, equity 
should hold that parol evidence nec¬ 
essary to contradict the import of 
what the parties actually did and the 
terms of the instruments they ex¬ 
changed should be something beyond 
a mere preponderance.—^Bombei v. 
Schafer. 47 N.W.2d 842, 242 Iowa 619. 

2. Ark.—Eagle v. Pettus, 159 S.W. 
1116, 109 Ark. 310. 

58 C.J. p 1209 note 92. 

3. Evidence held sufficient 

U.S.—^Morley Const. Co. v. Maryland 
Casualty Co.. C.C.A.M 0 ., 84 F.2d 522, 
reversed on other grounds 57 S. 
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Ct 325, 300 U.S. 185, 81 L.Ed. 593, 
rehearing denied 57 S.Ct. 505, 300 
U.S. 687, 81 L.Ed. 888, conformed 
to, C.C.A., 90 F.2d 976, certiorari 
denied 58 S.Ct. 266, 302 U.S. 748. 82 
L.Ed. 578, rehearing denied 58 S.Ct. 
362, 302 U.S. 779, 82 L.Ed. 602. 

58 C.J. p 1209 note 93 [a]. 

Evidence held insufficient 
U.S.—^Motor Parts Co. v. Bendix 
Home Appliances, D.C.Del., 36 F. 
Supp. 649. 

Cal.—Lifbon v. Harshman. 182 P.2d • 
222, 80 Cal.App.2d 422. 

Colo.—^Viles Const. Co. v. Johnson, 
199 P.2d 294, 119 Colo. 10. 

Mich.—Hornbeck v. Midwest Realty, 
283 N.W. 39, 287 Mich. 230. 

Mont.—^Bauer v. Monroe, 158 P.2d 
485, 117 Mont. 306. 

4. Evidence held sufficient 

Or.—McCarty v. Heibling, 144 P. 499, 
73 Or. 356. 

58 C.J. p 1209 note 94 [a]. 

Evidence held insufficient 
Kan.—^Rogler v. Bocook, 73 P.2d 1100, 
146 Kan. 933. 

Mo.—Hackbarth v. Gibstine, App., 182 

S.W.2d 113. 

5. HI.—Harry Manaster & Bro. v. 
Young, 24 N.E.2d 215, 302 IlLApp. 
545. 

58 C.J. p 1209 note 95. 

6. W.Va.—Cunningham v. Cunning¬ 
ham, 32 S.B. 998, 46 W.Va. 1. 

7. Ill.—Selman v. Geary, 166 N.E. 
455, 334 Ill. 642. 

Proof beyond reasonable doubt held 
not required 

Ky.—Twyford v. Twyford, 243 S.W. 
2d 930. 

8. Ind.—Creamer v. Ogden, 16 Ind. 
176. 

9. Pa.—^Tiernan v. Roland, 15 Pa. 
429. 

10. Tex.—Carter v. Smith, CivA.pp., 
184 S.W. 244. 
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to show an abandonment or waiver termination 
or cancellation,^^ or a rescission^® of the contract, 
or insufficient to show an abandonment or waiver, 
rescission,^® or repudiation^® of the contract. 

g 148. ■ Performance, Good Faith, and 
Diligence of Plaintiff 

In order to warrant specific performance, the plain- 


81 C.J.S. 

tiff must prove by clear and convincing evidence his 
performance or offer to perform the contract. 

In order to warrant a decree for specific perform- 
ance, the evidence must be sufficient to show the 
exercise of good faith^^ and diligence^® by plain* 
tiff, and to show performance on his part,i9 or 


SPECIFIC PERFORMANCE 


II. U.S.—Stearns v. Central Petrole¬ 
um Co., C.C.A.Kan.. 93 F.2d 638. 

Cal.—Dessert Seed Co. v. Garbus, 163 
P.2d 184, 66 Cal.App.2d 838. 

III. —Jones V. Dove, 47 N.B.2d 447, 
382 Ill. 445—^Norton v. Normal Park 
Presbyterian Church, 47 N.E.2d 526, 
318 IlLApp. 233—^Almar Morming 
Mach. Co. V. P. & W. Metal Form¬ 
ing Machinery Co., 31 N.E.2d 416, 
308 IlLApp. 151. 

IK-ftn —^Moore v. Hayter, 108 P.2d 495, 
153 Kan. 1. 

Mich.—Higbie v. Higbie, 11 N.W.2d 
248, 306 Mich. 577—^Narut v. Wil¬ 
liams, 292 N.W. 336, 293 Mich. 376. 

Minn.—De Wenter v. De Wenter, 24 
N.W.2d 494, 222 Minn. 356. 

Neb.—Sopfclch v- Tangeman, 46 N.W. 
2d 478. 153 Neb. 506. 

Okl.—Atteberry v. Aulick, 231 P.2d 
993, 204 Okl. 640—^Broadwell v. 
Flynn, 118 P.2d 1029. 189 Okl. 620. 

K.L—rBarden v. Sarkin, 53 A.2d 913, 
73 R.I. 170. 

Utah.—Nuttall v. Holman, 173 P.2d 
1016. 110 Utah 375. 

58 C.J. p 1210 note 2. 

12a Ark.—Rogers v. Moss, 227 S.W. 
2d 630,, 216 Ark. 838. 

Gal.—Mayers v. Alexander, 167 P.2d 
818, 73 Cal!App.2d 752—Whitlow v, 
Wolfe, Cal.App., 186 P.2d 752, 82 
CalA.pp.2d 610. 

Kjr.-^Pord V. McGregor, 234 S.W.2d 
493, 314 Ky. 116. 

Xia«—Cummings v. Johnson, App., 27 
So.2d 641. 

Mass.-^Ross & Roberts v. Simon, 92 
N.E.2d 570, 326 Mass. 12. 

Minn.'—Knaus Truck Lines v. Don¬ 
aldson, 51 N.W.2d 99. 

13. U.S.—Voss Bros. Mfg. Co. v. 
Voss, C.aA.Iowa, 157 P.2d 263. 

Mich.—^Phelps v. Pipher, 31 N,W.2d 
836, 320 Mich. 663—Medbury v. 
Bennight. 19 ^.W.2d 137, 311 Mich. 
666 . 

58 C.J. p 1210 note 3. 

14. U.S.—^Rosenblobm v. New York 
Life Ins. Co., C.C.A.MO., 163 P.2d 1. 

Cal.—^Lifton v. Harshman, 182 P.2d 
222, 80 Cal.App.2d 422. 

HI.—^Lewis ■ V. McCreedy, 38 N.B.2d 
170, 378 Ill. 264, 138 A.L.R. 198. 

Iowa.—Westercamp v. Smith, 31 N. 
W.2d 347, 239 Iowa 705. 

Md.—Snodgrass v. Stubbs, 64 A.2d 
338, 189 Md. 28—DeMar v. Crosco 
Bldg. Co., 16 A.2d 884, 179 Md. 161. 

N J.—Quikley Co. r. Asbestos Limit¬ 
ed, 46 A.2d 787, 138 N.J.Ba. Ill— 


Reade v. Leslie, 44 A.2d 788, 137 
N.J.Eq. 343. 

N.M.—Puller v. Crocker, 105 P.2d 472, 
44 N.M. 499. 

Va.—Stutzman v. C. A. Nash & Son, 
53 S.B.2d 46, 189 Va. 438. 

68 C.J. p 1210 note 4. 

15. Ark.—^Friedman v. Hampton, 224 
S.W.2d 794, 216 Ark. 244. 

Cal.—^Fogler v. Purkiser, 16 P.2d 305, 
127 Cal.App. 554. 

G-a.—Chosewood v. Byars, 41 S.E.2d 
530, 201 Ga. 805. 

Iowa.—King Features Syndicate, 
Dept of Hearst Corp. Intern. News 
Service Division v. Courrier, 43 N. 
W.2d 718, 241 Iowa 870. 

TTan. —^Talbott V. Nibert, 206 P.2d 
131, 167 Kan. 138. 

Mich.—^Franko v. Olszewski, 25 N.W. 

2d 593. 316 Mich. 485. 

N.J.—Schlecter v. Hollander, 78 A.2d 
279. 11 N.J.Super. 230—Quigley Co. 
V. Asbestos Limited, 44 A.2d 89, 
23 N,J.Misc. 301, affirmed 46 A.2d 
787, 138 N.J.Bq. 111. 

Va.—Bond v. Crawford, 69 S.B.2d 
470, 193 Va. 437. 

58 C.J. p 1210 note 5. 

Bevooation or cancellatioxi of op¬ 
tion held not established by evidence. 
Kan.— Talbott V. Nibert, 206 P.2d 131, 
167 Kan. 138. 

La.—Thompson v. Thompson, 30 So. 
2d 321, 211 La 468. 

16- N.J.—Gershonowitz v. Neider, 
123 A. 530, 95 N.J.E<i. 580. 

17. EvideiLce held snfficieiLt 
To show good faith. 

U.S.—^Lea v. Vasco Products, C.C.A. 
Fla, 95 P.2d 69. 

Ill.—Rawlins v. Boguslewicz, 76 N.B. 

2d 803, 333 IlLApp. 155. 

58 C.J. P 1210 note 9 [a]. 

Evidence held insufficient 

(1) To show good faith.—Watts v. 
Mohr, 194 P.2d 758, 86 Cal.App.2d 256 
—58 C.J. p 1210 note 9 £b]. 

(2) To show bad faith. 

U.S.—Columbus Outdoor Advertising 
Co. V. Harris, C.C.A.Ohlo, 127 P.2d 
38—^Peavey v. Reed Co., D.C.N.Y., 
45 P.Supp. 71. 

Ill.—^Lewis V. McCreedy, 38 N.B.2d 
170, 378 Ill. 264, 138 A.L.R. 198. 
N.D.—^Kern v, Kelner, 48 N.W.2d 90. 
77 N.D. 948. 

18. Evidence held sufficient 

1 ^ 0 .—Johnson v. Schuchardt 63 S.W. 

2d 17, 333 Mo. 781, 89 A.L.R. 814. 

58 C.J. P 1210 note 10 [aj.^ 
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Evidence held insufficient 
U.S.—^A. G. Lehman Co. v. Island 
City Pickle Co., D.C.Mich., 208 P. 
1014. 

58 C.J. P 1210 note 10 [b]. 

19. Evidence held sufficient 

(1) To show performance by plain¬ 
tiff. 

Ariz.—Stewart v. Schnepf, 158 P.2d 
529, 62 Ariz. 440. 

Cal.—Butterfield v. Gentles, 70 P.2d 
613, 9 Cal.2d 275—^Peters v. Bin- 
nard, 25 P.2d 834, 219 Cal. 141. 

Fla—Cottages, Miami Beach v. Weg- 
man, 57 So.2d 439. 

Idaho.—Morgan v. Firestone Tire & 
Rubber Co., 201 P.2d 976, 68 Idaho 
506. 

Ind.—^Pirchio v. Noecker. 82 N.B.2d 
838, 226 Ind. 622, 7 A.L.R.2d 1198— 
Foltz V. Evans, 49 N.B.2d 358, 113 
Ind.App. 596. 

Mich.-^ross v. Housner, 84 N.W.2d 
38, 322 Mich. 448. 

N.Y.—^Raines v. Moran, 67 N.Y.S.2d 
800, affirmed 62 N.y.S.2d 817, 270 
App.Div. 979. 

58 C.J. p 1210 note 11 [a]. 

(2) To show payment by plaintiff. 
Ga—Shellnut v. Shellnut, 3 S.E.2d 

900, 188 Ga 306. 

La—^Bandel v. Sabine Lumber Co.. 

193 So. 359, 194 La 31. 

Mich.—Quackenbush v. Quackenbush, 

9 N.W.2d 900, 306 Mich. 704. 

Mo.—^B\irrer v. Haupt, 49 S.W.2d 63, 
829 Mo. 1087. 

(3) To show performance of agree¬ 
ment to furnish services, support, or 
care as consideration for contract to 
convey or devise land. 

Ark.—Hill v. Talbert, 197 S.W.2d 942. 
210 Ark. 866. 

Ga.—Cowart v. Green, 20 S.EL2d 677, 

194 Ga 6X 

Ill.—^Holmes v. Ackley, 81 N.B.2d 178, 
400 Ill. 372—Chambers v. Appel, 64 
N.B.2d 611, 392 Ill. 294. 

Kan.—Jones v. Davis, 197 P.2d 932, 
165 Kan. 626—Rawlins v. Doyle, 34 
P.2d 101, 140 Kan. 69. 

Md.—^Mannix v. Baumgardner, 42 A. 
2d 124, 184 Md. 600—Evans v. Bu¬ 
chanan, 88 A.2d 81, 183 Md. 463. 
Mich.—^Farmer v. Garrett, 283 N.W. 
589, 287 Mich; 305. 

Mo.—Sportsman v. Halstead, 147 S. 
W.2d 447, 347 Mo. 286—Blck v. 
Mueller. 142 S.W.2d 1021, 346 Mo. 
746 —^Pinn v. Barnes, 101 S.W.2d 
718, 840 Mo. 445. 

Neb.—^Hackbarth v. Hackbarfb, 22 
N.W.2d 184, 146 Neb. 919. 
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offer,*® or readiness, ability, and willingness** to j perform all the conditions on his part, or a valid 


Or.—Tigrgrelbeck v. Russell, 213 P.2d 
156, 187 Or. 554—Kelley v. Devin. 
132 P. 535, 65 Or. 211. 

S.C.—^Baylor v. Bath, 1 S.E.2d 139. 
189 S.C. 269. 

Wash.—In re Hilbert's Estate, 128 
P.2d 647, 14 Wash.2d 475. 

58 C.J. p 1210 note 11 [a] (3). 

(4) To show performance of con¬ 
tract to adopt.—Soelzer v. Soelzer, 
47 N.E.2d 458. 382 Ill. 393. 

(5) To show breach or default by 
plaintiff. 

Ark.—^Magnolia Petroleum Co. v. 
Dudney, 200 S.W.2d 793, 211 Ark. 
469. 

Cal.—^Harman v. Walsh, 228 P.2d 333, 
102 Cal.App.2d 608—Thein v. Silver 
Inv. Co., 196 P.2d 956, 87 CaLApp. 
2d 808—Fogler v. Purkiser, 16 P.2d 
305, 127 Cal.App. 554. 

La.—^Lamar v. Young, 30 So.2d 853, 
211 La. 837. 

N.H.—^Parks v. Eames Realty Co., 55 
A.2d 312, 94 N.H. 454. 

N.T.—^Peerless Sugar Co. v. 35 Steu¬ 
ben St. Realty Corp., 66 N.Y.S.2d 
839, appeal dismissed 69 N.Y.S.2d 
922. 

N.M.—Gibbons v. Town of Hot 
Springs, 178 P.2d 400, 51 N.M. 49. 

SvideiLoe held iastdflolen.t 

<1) To show performance by plain¬ 
tiff. 

U.S.—Smith V. McLane, D.C.Pa., 73 
F.Supp. 849, motion refused 75 F. 
Supp. 219, affirmed, C.C.A., 174 F.2d 
818, certiorari denied 70 S.Ct. 142, 
338 U.S. 867, 94 L.Ed. 531. 

Ga.—^Haynes v. Ellis, 35 S.B.2d 151, 
199 Ga. 702. 

Mich.—Fisk v. Fisk, 44 N.W.2d 184, 
328 Mich. 570—^Bates v. Beckman, 
36 N.W.2d 900, 324 Mich. 223. 

N.J.—Carluccio v. 607 Hudson St. 
Holding Co., 52 A.2d 66, 139 N.J.Eq. 
481, affirmed 57 A.2d 452, 141 N.J. 
Eq. 449. 

N.T.—^Feldman v. Sturm, 103 N.T.S. 
2d 725, 278 App.Div. 21—Delia v. 
Wallander, 101 N.Y.S.2d 279. 

R.I.—^Pohle V. McAleer, 82 A.2d 869. 
58 C.J. p 1210 note 11 [b]. 

(2) To show payment by plaintiff. 
Ala.—Godsey v. Godsey, 13 So.2d 406, 
244 Ala. 367. 

Ark.—Central States Life Ins. Co. v. 
Simmons, 105 S.W.2d 1077, 194 

Ark. 184. 

Cal.—Evarts v. Johnston, 206 P.2d 
633, 34 Cal.2d 6. 

Ky.—^Royse v. Kentucky Female Or¬ 
phan School, 231 S.W.2d 704, 313 
Ky. 428. 

Mo.—Warren v. Curry, 177 S.W.2d 
472, 352 Mo. 363. 

N.T.—Goodman v. De Roche, 1 N.T.S. 

2d 613, 253 App.Div. 834. 

Or.—^In re Scramlin’s Estate, 144 P.2d 
324, 173 Or. 143. 


Pa .—Lu C. S. Colliery, Inc. v. Globe 
Coal Co., 84 A.2d 776, 369 Pa. 1. 
Tex.—^Boone v. Bassham, Civ.App., 51 
S.W.2d 1065, error refused. 

(3) To show performance of agree¬ 
ment to furnish services, support, or 
care as consideration for contract to 

1 convey or devise land. 

U.S.—^Neely v. Merchants Trust Co. 

I of Red Bank, C.C.A.N.J., 113 F.2d 
953, motion denied 110 F.2d 525, 
certiorari denied 61 S.Ct. 171, 311 
U.S. 705, 85 L.Ed. 457, rehearing 
denied 61 S.Ct. 391. 311 U.S. 730, 85 
L.Ed. 475. 

Mo.—^Rosenberg v. Steiner, 228 S.W. 

2d 806, 360 Mo. 447. 

Neb.—Cahill v. Mockett, 10 N.W.2d 
679, 143 Neb. 730. 

S.C.—Samuel v. Young, 51 S.E.2d 367, 
214 S.C. 91. 

Wash.—Whiting v. Armstrong, 160 
P.2d 1014. 23 Wash.2d 290. 

58 C.J. p 1210 note 11 [b] (3). 

(4) To show performance of con¬ 
tract to adopt.—^Erickson v. Geran- 
son, 11 P.2d 907, 123 Cal.App. 575. 

(5) To show breach or default by 
plaintiff. 

Fla.—Cantrell v. Herring, 198 So. 206, 
144 Fla. 576. 

Kan.—Casey v. Prescott, 152 P.2d 

846, 159 Kan. 205. 

N.J.—^Fountain v. Fountain, 89 A.2d 
8, 9 N.J. 658. 

N.T.—Kroll V. Zimmerman, 88 N.T.S. 
2d 440, appeal dismissed 91 N.T.S. 
fid 751, affirmed 96 N.Y.S.2d 369, 
276 App.Dlv. 1098. 

Wash.—^Brewster Co-op. Growers v. 
Brewster Orchards Corp., 150 P.2d 

847, 21 Wash.2d 288, 

Part performance of contracts within 
statute of frauds see supra § 144. 

20. Evidence held suffident 
Cal.—^Myers v. Garaventa, 209 P.2d 
135, 93 Cal.App.2d 428—Kelley v. 
Russell, 123 P.2d 606, 50 Cal.App.2d 
520. 

Colo.—^Helkey v. Ashley, 155 P.2d 
143, 113 Colo. 175. 

Ga.—^Anderson v. Barron, 69 S.E.2d 
874, 208 Ga. 785—Silverman v. Al- 
day, 38 S.E.2d 419, 200 Ga. 711. 

Ill.—Lewis V. McCreedy, 38 N.E.2d 
170, 378 Ill. 264, 138 A.L.R. 198— 
Rawlins v. Bogusiewicz, 76 N.E.2d 
803, 333 IllJ^pp. 155. 

Ind.—^Beerbower v. Garman, 75 N.B. 

fid 556, 117 Ind.App. 667. 

Mich.—^Ranck v. Springer, 53 N.W.2d 
678, 333 Mich. 671. 

Minn.—Haglin v. Ashley, 4 N.W.2d 
109, 212 Minn. 445. 

Tex.—De Guerin v. Jackson, Civ. 
App., 50 S.W.2d 443, affirmed Jack- 
son V. De Guerin, 77 S.W.2d 1041, 
124 Tex. 424. 

Wash.—Griffin v. Hart, 173 P.2d 780, 
26 Wash.2d 304. 

58 C.J. p 1211 note 12 [al. 
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I Evidence held i]i8tifflcieB.t 

Ark.—Smith v. Carter, 214 S.W.2d 64, 
213 Ark. 937. 

Kan.—^Rogler v. Bocook, 73 P.2d 1100, 

I 146 Kan. 933. 

Mich.—Muirhead v. Freimann, 258 
N.W. 238, 270 Mich. 181. 

Minn.—^Martineau v. Czajkowski, 276 
N.W. 232, 201 Minn. 342. 

Mo.—Suhre v. Busch, 120 S.W.2d 47. 
343 Mo. 170. 

58 C.J. p 1211 note 12 [b]. 

21. Evidence held sufficient 

Ala.—^Alabama Water Co. v. City of 
Anniston, 135 So. 585, 223 Ala. 355. 

Ark.—^Dickinson v. McKenzie, 126 S. 
W.2d 95, 197 Ark. 746—Tudor v. 
Bank of Lincoln, 44 S.W.2d 1087, 
184 Ark. 1110. 

Cal.—^Brooks v. Fidelity Sav. & Loan 
Ass'n, 128 P.2d 711, 54 Cai.App.2d 
130—^Moser v. Pearce, 12 P.2d 977, 
124 Cal.App. 478. 

Ill.—^Rawlins v. Bogusiewicz, 76 N.E. 
2d 803, 333 IlLApp. 155. 

Md.—^DeMar v. Crosco Bldg. Co., 16 
A.2d 884, 179 Md. 161. 

Mass.—Cobuzzi v. Parks, 51 N.E.2"d 
965, 315 Mass. 199—Ciborowski v. 
Kosciak, 39 N.E.2d 639, 310 Mass. 
704. 

Mich.—^Hanesworth v. Hendrickson. 
31 N.W.2d 726, 320 Mich. 577. 

N.J.—^Paradiso v. Mazejy, 69 A.2d 15, 
3 N.J. 110. 

Pa.—In re Rosenthal’s Estate, 6 A.2d 
585, 335 Pa. 49. ' 

Tex.—Corzelius v. Oliver, 220 S.W.fid 
632, 148 Tex. 76—Oliver v. Cor¬ 
zelius, Civ.App., 223 S.W.2d 271, er¬ 
ror dismissed. 

58 C.J. p 1211 note 13 [a]. 

Evidence hdd insufficient 

Conn.—^Federal Finance Co. v. For¬ 
man Properties, 62 A.2d 516, 135 
Conn. 153. 

Ill.—^McDonald v. Sautter, 178 N.E. 
340, 346 Ill. 67—Ingrassia v. Ma- 
goon, 2 N.E.2d 387, 285 IlLApp. 597. 

Iowa,—^B^rst Trust Joint Stock Land 
Bank v. Resh, 285 N.W. 192, 226 
Iowa 780. 

Minn.—Shell Oil Co. v. Kapler, 50 
N.W.2d 707. 

N.H.—^E>rout’s, Inc., v. McIntyre, 48 
A.2d 487, 94 N.H 135. 

R.I.—Aiello V. Colavecchio, 89 A.fid 
834—^Altman v. McDonald, 12 A.2d 
230, 64 R.1. 311. 

Tex.—Oliver v. Corzelius, Civ.App., 
215 S.W.2d 231, affirmed in part, re¬ 
versed in part Corzelius v. Oliver, 
220 S.W.2d 632, 148 Tex. 7e—Brad¬ 
ley V. Howell, Civ.App., 126 S.W.2d 
547, error dismissed, judgment cor¬ 
rect. 

Utah.—Stanford Petroleum* Co. ▼. 
Janssen, 209 P.2d 932. 

58 OJ. p 1211 note 13 £bj. 
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excuse for failure to perform,22 such as waiver by 
defendant ;23 and it has been held that all these 
facts essential to a recovery must be proved by clear 
and satisfactory evidence.^^ 

§ 149. -Title of Vendor and Ability to 

Perform 

General rules as to the sufficiency of the evidence 
apply In suits to enforce specific performance of land 
contracts in determining the sufficiency of the evidence 
on issues relating to the vendor’s title. 


The general rules are applicable in suits to en¬ 
force specific performance of land contracts in de¬ 
termining the sufficiency of the evidence on issues 
relating to the vendor’s title,25 whether a want of, 
or defect in, title is alleged by the vendee as an ex¬ 
cuse for failure to perform his contract to pur- 
chase,26 or as a ground for abatement of the pur¬ 
chase price,27 or is set up by the vendor as a de¬ 
fense in an action against him to compel him to 
convey.28 Such rules also apply with respect to the 
sufficiency of the evidence as to the vendor’s ability 
to perform where that is set up as a defense.23 


22. SvideuLce lield sofflcleiLt 
To show excuse. 

Cal.—Clinton v. Hogan. 183 P.2d 60, 
80 CaJ.App.2d 815—^Brown v. Rob¬ 
erts, 9 P.2d 517, 121 CaJ.App. 654. 

Ga.—^Higdon v. Dixon, 45 S.£.2d 423, 
203 Ga. 67. 

Mich.—Gross v. Housner, 34 N.W.2d 
38, 322 Mich. 448. 

Pa.—Phillips v. Tetzner. 53 A.2d 129, 
357 Pa. 43. 

-^Pex.—Ley v. Patton, Civ.App., 81 S. 
W.2d 1087, error dismissed. 

iU C.J. p 1211 note 14 [a]. 

SIvldexLce held insnffloieiLt 
To show excuse. 

Til.—Cohen v. Kosdon, 84 N.£.2d 358, 
402 Ill. 429. 

S8 C.J. p 1211 note 14 [b]. 

23. Evidence held sufficient 

Cal.—^Myers v. Garaventa, 209 P.2d 
135, 93 CaJ.App.2d 428. 

Idaho.—Stringer v. Swanstrum, 168 
P.2d 826, 66 Idaho 752. 

Ill.—^Brubaker v. Hatjimanolis, 88 
N.R2d 843. 404 Ill. 342. 

Mo.—Chapman v. Breeze, 198 S.W.2d 
717, 355 Mo. 873. 

N.J.—Hoffman v. Perkins, 67 A.2d 
210, 3 N.J.Super. 474. 

Tex.—-Waller v. Nethery, Civ,App,, 
188 S.W.2d 736, error refused. 

58 C.J. p 1211 note 15 [a]. 

Evidence held insufficient 

Cal.—^Lifton v. Harshman, 182 P.2d 
222, 80 Cal.App.2d 422. 

Fla.—South Inv. Corp. v. Norton, 67 
So.2d 1. 

Ill.—Cohen v. Hosdon, 84 N.E.2d 358, 
402 Ill. 429. 

La.—^Lamar v. Young, 30 So.2d 853, 
211 La. 837. 

Md.—Garbis v. Weistock, 61 A.2d 154, 
187 Md. 549. 

Mo.—Grose v. Lucas, 245 S.W.2d 831. 

N.J.—Cline v. -Kurzweil, 68 A. 2d 281, 
141 N.J.£(i. 508, affirmed 64 A.2d 
66, 1 N.J. 407. 

58 C.J. p 1211 note 15 [b]. 

24. U.S.—^Neely v. Merchants Trust 
Co. of Red Bank, C.C.A.N.J., 113 
F.2d 953, certiorari denied 61 S.Ct. 
171, 311 U.S. 705, 85 L.Ed. 457, re¬ 
hearing denied 61 S.Ct. 391, 311 
U.S. 730, 86 L.Bd. 476. 

Ark.—Stone v. Whitman, 95 S.W.2d 
1135, 192 Ark. 1072. 


Mo.—Chapman v. Breeze, 198 S.W.2d 
717, 355 Mo. 873—Bick v. Mueller, 
142 S.W.2d 1021, 346 Mo. 746. 
Neb.—Kuenzli v. Kuenzli, 36 N.W.2d 
247, 150 Neb. 855-Lintz v. Apking, 
18 N.W.2d 55, 145 Neb. 714. 

Pa.—DelVitto v. Schiavo, Com.Pl., 28 
West.Co. 157—^Petemell v. Trozzo, 
Com.Pl., 23 West-Co. 201. 

S.C.—^Toung V. Levy, 32 S.£.2d 889, 
206 S.C. 1. 

Wash.—^Blodgett v. Lowe, 167 P.2d 
997, 24 Wash.2d 931. 

58 C.J. p 1211 note 16. 

25. Ill.—Greengard v. Bernstein, 175 
N.E. 424. 343 Ill. 416. 

58 C.J. p 1211 note 18. 

Evidence held sufficient 

(1) To show knowledge of restric¬ 
tive covenant.—Casriel v. King, 65 
A.2d 514, 2 N.J, 45. 

(2) To show existence of liens on 
property,—^Kopp v. Williamson, 14 
N.W.2d 688, 234 Iowa 1324. 
Uncontradicted parol evidence 

Where only evidence on issue of 
whether two undischarged United 
States tax liens existed on the prop¬ 
erty in question was oral, trial judge 
did not have to believe such evidence, 
even though it was uncontradicted, 
and was not required to find that 
there were any such liens.—^Ryder v. 
Garden Estates, Mass., 105 N.E.2d 
854. 

26. N.J.—Coolidge & Sickler v. 

Regn, 80 A.2d 554, 7 N.J. 93. 

58 C.J. p 1211 note 19. 

Evidence held sufficient 

(1) To show title called for by con¬ 
tract. 

Fla.—^Winkler v. Neilinger, 14 So.2d 
403. 153 Fla. 288. 

Ky.—^Hagemeyer v. First Nat. Bank 
& Trust Co., 209 S.W.2d 320, 306 
Ky. 774. 

Md.—^Arnd v. Lerch, 159 A. 587, 162 
Md. 318. 

Okl.—^Ruland v. Bohner, 299 P. 167, 
149 Okl. 36. 

Vt,—^First Nat Bank of St. Johns- 
bury V. Laperle, 86 A.2d 636. 

(2) To show fraudulent conspiracy 
to encumber title with lien.—Schmal- 
zer V. Jamnik, 95 N.E.2d 347, 407 
Ill. 236. 


Evidence held insufficient 

(1) To show title called for by con¬ 
tract. 

Neb.—Bliss v. Schlund, 242 N.W. 436, 
123 Neb. 253. 

N.J.—Coolidge & Sickler v. Regn, 80 
A.2d 554, 7 N.J. 93. 

Or.—Flesher v. Craft 38 P.2d 69, 148 
Or. 633. 

Tenn.—Meister v. Steppach, 9 Tenn. 
App. 405. 

Tex.—Acuff V. Port Worth & D. S. P. 
Ry. Co., Civ.App., 40 S.W.2d 189. 

(2) To show notice to purchaser 
that defect had been cured.—^Domi- 
gan V. Domigan, 189 N.E. 860, 46 
Ohio App. 542, error dismissed 190 
N.E. 394, 127 Ohio St 595. 

(3) To show waiver of defect.— 
Cline V. Kurzweil, 64 A.2d 66, 1 N.J. 
407. 

27. Ill.—Kuhn v. Eppstein, 88 N.E. 
174, 239 Ill. 565. 

58 C.J. p 1211 note 20. 

Evidence held sufficient 

To show value of omitted strip.— 
Bartholomew v. Bason, 214 P.2d 352, 
188 Or. 550. 

Evidence held insufficient 
To show absence of damage to 
plaintiff.—^Van Horn Const Corp, v. 
Joy, 207 P.2d 167, 186 Or. 473. 

28. Ill.—Greengard v. Bernstein, 175 
N.E. 424, 343 Ill. 416. 

58 C.J. p 1211 note 21. 

29. Evidence held sufficient 

(1) To show ability to perform. 

Ill.—^Regan v. Berent, 64 N.E.2d 483, 

392 Ill. 376. 

Mich.—Himelson v. Galusz, 15 N.W. 
2d 727, 309 Mich. 512. 

(2) To show that vendor trans¬ 
ferred title with intent to defeat pur¬ 
chaser’s rights.—Saltta v. Cooney, 94 
N.Y.S.2d 289. 

(3) To show that purchaser knew 
that vendor did not own property.— 
Partlow V. Mulligan, 76 N.Y.S.2d 181. 

(4) To show bad faith.—Guokas v. 
Bishara, 57 N.Y.S.2d 588. 

Evidence held insufficient 

(1) To show ability to perform.— 
Arhart v. Thompson, 26 N.W.2d 523, 
75 N.D. 189. 
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Where the papers in a former suit were lost, but 
the record was supplied, and established the reg¬ 
ularity of a commissioner’s deed in sudi suit to a 
vendor’s predecessor, the evidence is sufficient to 
warrant a decree for specific x>erformance by the 
vendee, notwithstanding his claim that the lost 


papers might have disclosed a weakness in the 
vendor’s title.*® On the other hand, it has been 
held that an affidavit that a married woman had 
no children is not sufficient to obviate the possibility 
of a right of curte^ in the husband.*^ 


E. DISMISSAL BEFOEE HEAEING, TRIAL OB HEARING, AND REFERENCE 


§ 150. Dismissal before Hearing 

General rulee ae to the dlemlaaal, before hearingp of 
a ault or bill, petition, or oomplaint In aulta In equity 
apply In aulta for apeciflc performance. 

General rules as to dismissal before hearing in 
suits in equity apply in suits for specific perform¬ 
ance.** Under the practice sometimes obtaining, 
a motion to dismiss the bill must be heard and 
decided as on demurrer.** The bill, petition, or 
complaint may be dismissed for failure to allege 
facts vdiich entitle plaintiff to relief*^ or for want 


of equity.*® It is proper to dismiss on motion a 
petition which shows on its fece that the cause is 
barred by the statute of limitations,*® or that plain¬ 
tiff is chargeable with laches with resultant prej¬ 
udice to defendant*^ The complaint in an action 
by the vendor Aould be dismissed where, pending 
the action, plaintiff has conv^ed the property to 
a third person.** A dismissal without leave to 
amend is proper where the defects are not curable 
amendment except hy setting up a new and 
different case.*® 


(S) To Show 'roasoziahle effort to 
remove encumbrancee.—Wldeheck v. 
SuUlYaxi, 99 N.ZL2d 166. 927 Maes. 
429. 

(9) To Show bad faith.—Oasle OU 
ds Beflnlnff Co. v. James. 126 P.2d 
990, 62 GalJkpp.2d 669. 

aa Ky.-^Wblverton v. Baynham, 10 
&W.2d 997, 226 Ky. 214, 

81. N*.!.—Tieses v. Green, 146 A. 
699, 106 N.J.Bki. 12. 

8flL n.S.—snevator Supplies Co. v. 

Peelle Co., D.C.M.T.. 69 F.2d 99. 

Pa.—Shupp V. EnotweU, Com.PL, 61 
Lianc.LiJElev. 269. 

69 CU. p 1212 note 26. 

Dismissal before hearing in equity 
suits ffenenJly see Bqulty If 666- 
678. 

msmissal held pvopar 

(1) In genersL 

AlfL-—Tipton V. Tipton, 67 So.2d 94 | 
—Lankford v. Adkins, 66 So.2d 947, i 
266 Ala. 669. 

K.J.—DlCataldo v. Harold Corp., 98 
A.8d 646. 16 M.J.Super. 47L 
68 CJ. p 1212 note 26 [a]. 

(2) Where description of land in 
contract was insufficient and petition 
was not amended.—^l£alone v. Elasr, 
46 8.BL2d 496, 208 Ga. 291. 

(9) Where purchaser was in de¬ 
fault.—Wagner v. Bing, 169 A. 199, 
168 Md. 496. 

Dismissal hSUL Improper or properly 

<1) In generaL—Leibowlti v. Buck, 
95 M.T.S.ld 656, 276 App.Dlv. 1026— 
High V. Trade TThlon Cbuiier Pub. 
Corp., 69 N.T.a2d 626, afflnned 89 
M.T.B.8d 627, 276 AppJMv. 809, reaiv 
gument and appeal denied 90 NITB. 
2d 681, 276 AppJMv. 922—68 GU. P 
1212 note 26 [b]. 


(2) Where pleadings present a 
case in equity. 

U.S.—Watson Bros. Transp. Co. v. 

Jaffa. aCJLNeb., 149 F.8d 940. 
Aria—Porterfield v. Blade Bill & 
Doney Parka Users* Aas*n, 210 P.2d 
986. 69 Arts. 110. 

(8) On ground performance of con¬ 
tract would require supervision. 

U.S.—^BSevator Supplies Co. v. Peelle 
Co., D.aN.Y., 59 F.2d 99. 

K.T.—High V. Trade Union Courier 
Pub. Corp., 69 M.T.S.2d 626. af¬ 
firmed 89 N.T.S.2d 627, 276 App. 
Dlv. 808. reargument and appeal 
denied 90 N.T.8.2d 681, 276 Appw 
Dlv. 922. 

(4) Without allowing opportunity 
for amendment.—^Mayfield v. Cook. 
77 So. 719, 201 Ala. 187. 

Where agreemeiLt was too iiUMU 
to permit Judgment for spedfle 
performance the court ruled that 
the complaint would not be dismissed 
as to certain defendants and that it 
would entertain an order authorising 
appropriate amendment of the plead¬ 
ings and the transfer of the action 
to the law division for trials—DiCar 
taldo V. Harold Corp., 88 A8d 646, 16 
17Jr.Super. 471. 

33. U.S.—Elevator Supplies Co. v. 

Peelle Co.. D.CN.T., 69 F.8d 99. 
Abaadoomsat and oanoeUatlon 
Defenses of abandonment and can¬ 
cellation of contract were not avail¬ 
able on motion to dismiss bill for 
spedflo performance, since sudi mat¬ 
ters would not be appropriate in the 
consideration of a demurrer.—Eleva¬ 
tor SuppUes Co. V. Peelle Co., supra. 
84. Md^-<ilarke v. Brunl^ 66 A2d 
919. 189 Md. 869. 

^TniTi V. Mercantile Com¬ 
merce 4b Trust Co.p 284 S.W. 
2d 789, 961 Ma 979. 

747. 


Oontead within statute of fraods 
K.H.—Trefethen v. Amaseen, 71 A8d 
741, 96 KJEC. 160. 

N.T.—Levy v. Hlnrldkaen, 67 N.T.S. 
2d 449, 188 Mlsc. 79, affirmed 72. 
N.T.S.2d 414, 272 App.Dlv. 929. 
Oontraot htld too iwdefl a it e 
N.Jw—DiCataldo v. Harold Corp., 88 
A2d 646, 16 K^.8upw. 471. 
Oomplaint dismiiwed' wUb' leave to 
aonend 

N.Y.—High V. Trade Ublon Courier 
Pub. Corp., 69 N.Y.S.2d 626, af¬ 
firmed 89 N.Y.S.2d 627, tfS App. 
Dlv. 808, reargument and appeal 
denied 90 M.Y.S.8d 681, 276 App. 
Dlv. 922. 

86. Fla.—Edmun Realty Corpi. v. 
Hearns. 28 So.2d 884, 168 Fla. 668. 

DL—Sandra E^cks v. ZUC 74 NJL 
2d 699, 897 BL 497. 
ffivp fifli' t iff Bf fl dismissal 
Where there was no equity in tlM 
biU, it should have been dismissed 
unless application was timely made 
for an order transferring the cause 
to the law side of the docket.—Ed¬ 
mun Realty Corp. v. Hea m a 28 So.2d 
884, 158 FUl 668. 

88, Ga.—Elrod v. Bagley, 108 SjBL 
841. 160 Ga. 829. 

87. Md.—Clarke v. Bmnk^ 66 AM 
919, 189 Md. 968. 

Dachas not apparent 
A bill for specific performance 
should not be dismissed before hear¬ 
ing because of laches, where the bill 
does not show ladhes on its face.— 
Elevator Supplies Co. v. Peelle Co, 
JXON.Y., 68 F.8d 98. 

aa K.Y.—Price V. gllne, 102 M.T.EL 
2d 876, 278 AppJRv. 657. 

88. Md.—Clarke v. Brun]^ 66 AJV 
919,189 Md. 868. 
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SPECIFIC PERFORMANCE 


81 C.J.S. 


Voluntary dismissal by plaintiff of his petition 
for specific performance does not cany with it a 
cross action by defendant^o 

§ 151. Trial or Hearing 

General rules governing the trial of civil aettona and 
hearings In equity usually apply In suits for specific per¬ 
formance. 

General rules governing the trial of dvil actions 
and hearings in equity ordinarily apply in suits for 
specific performance.^^ Accordingly, the court may 
exercise considerable discretion in its rulings dur¬ 
ing the course of the triaL^^ 

Questions of title. While questions as to the con¬ 
struction or legal effect of written instruments af¬ 
fecting title to land involved in a suit for specific 
performance may be determined,^^ and the court 
should, as far as possible, settle doubtful questions 
of law affecting title,** unless the necessary par¬ 
ties are before the court, in a suit by a vendor for 
^ecific performance, equity will not settle disputed 
questions of title,*^ but, under some circumstances, 
equity may hold the bill pending an adjudication of 
the title in a court of law.** Where all persons who 
have an interest in the property involved are par¬ 


ties to the suit, plaintiff’s rigthts can be estab¬ 
lished and enforced in a suit for specific perform¬ 
ance.*^ 

Order of proof. In a suit to enforce specific per¬ 
formance of an oral contract to convey land, the 
order of introduction of evidence in respect of part 
performance and of the terms of the contract is 
within the discretion of the trial court,** and it is 
not error to admit parol evidence of the terms of the 
contract before proof of part performance has been 
made.** 

§ 152. —— Issues to Jury and Questions of 
Law and Fact in General 

In a suit for specific performance, special Issues may 
be framed for submission to a Jury under direction of 
the court. Questions of law are determined by the 
court or chancellor, and questions of fact arising under 
the evidence are determined by the trier of the facts. 

While, in the absence of statutory or constitution¬ 
al provision otherwise providing, neither party is 
entitled to a jury trial as of right, as discussed in 
Juries § 36, special issues on matters of fact may 
be framed for submission to a jury under the di¬ 
rection of the court** An immaterial issue need 
not be submitted to the jury.*^ 


40 . CkL—^Lsdbettar v. Ooodiroe, 170 
as. S66. 177 Ga. 610. 

41. CtaL—Wall Y. Wood. 16S BJL 
168. 174 Ga. 608. 

Ys.—ICiatsr v. Hlstsr. 88 aiLld 152. 

180 Va. 864. 

68 C.J. p 1812 note 89. 

Mmaay dstarmtnatlnn of partimilar 
queattona 

In suit tor spedflo performance of 
eontraot to convey realty, wherein It 
appealed that complainant had gone 
on land and znade expenditures for 
operation of and Improvements on, 
farm, queatlona of the amount of 
household and living expenses^ ar¬ 
rangement between parties as to 
their payment and by whom such ex¬ 
penses were paid, amount of profit 
from property and by whom it was 
received, and whether complainant 
was entitled to retain amount re¬ 
ceived firom persons who boarded 
with parties were required to be de¬ 
termined before final accounting 
could be had between partlea—^Horln 
V. Randall, 199 A. 616, 60 R.L 606w 
4fla S.C.—Solly HlU Lumber Go. v. 
McCoy, 80 S.EL8d 866, 206 S.C. 60. 
certiorari denied McCoy v. Holly 
Hill Lumber Co., 66 S.Ct. 191, 828 
n.& 778, 89 L.Ed. 62L 
48. H.Tw—^Danaher v. Hildebrand, 
181 H.T.S. 127. 72 MlSC. 240. 

4A. HJr.—Deseumeur v. Rondel. 74 
A. 70S, 76 27^7.110. 894. 

4S. ]3bl.— Alrlbh V. Wood, Ql. 68 
A.2d 488L 


N.J.—Warner v. CUron. 68 A.8d 98, 
141 NJ^JBIq. 498. 

68 G.J. p 1218 note 88. 

IBattecs l&vdvsd la deed to plain- 
tur vsiidor 

In vendor's action for apedflo per¬ 
formance of a contract to purchase 
realty, where purchaser refused to 
accept deed tendered because of de¬ 
fect In the record title and of out¬ 
standing interests, alleged mistake 
in verbiage In deed conveying prem¬ 
ises to plaintiff's grantor was not 
subject to determination In the speci¬ 
fic performance action.—BJelblnskl v. 
Sitko, 87 N.T.S.2d 877, 194 Mla& 408. 
4a N.J.—Schuls V. Garibaldi. 112 A. 

864, 92 NUTJkU 820. 

47. Tex.—Richards v. Combest, Glv. 
App., 208 S.W.2d 892, refused no 
reversible error. 

4a Ohia—Shahan v. Swan, 26 N.H. 

222. 48 Ohio St 25, 29 AblSJSL 617. 
68 CJ. p 1218 note 86. 

49. Ohlo.-H3hahan v. Swan, supra. 
Or.—^Barrett v. Schlelch, 62 P. 792, 
87 Or. 618. 

6a Ya—Mister v. Mister, 28 SJBL2d 
168, 180 Ya 864. 

68 C.J. p 1218 note 40. 

Zasnes held piropcrly sUbmlttsa 
Ya—^Mister v. Mister, supra 
Hxtsnt of sabmissloa 

(1) All questions of fact need not 
be submitted to a Jury called In a 
suit In equity for specific perfbrm- 
anca—^Rosenbaum v. Buchhelt 216 
P- 181, 78 Cola 260. • > 
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(2) However, it has been held that 
the submission should cover the 
major controverted matter In dis¬ 
pute and should not be limited to a 
subsidiary matter which it may not 
be necessary to determina—Adams 
V. Snodgrasa 7 SJL2d 147, 176 Ya 1. 

EtahnittlBg focm of verdiot 
In action for specific performance 
of contract for sale of land, where 
Issue as to whether a particular tract 
of land was Involved In the contract 
was the real Issua trial court prop¬ 
erly submitted to Jury a form of 
verdict under whldi they could find 
the tract of land 'hs being Involved 
In the contract".—Manning v. Car¬ 
roll. 66 SJBL2d 278, 206 Ga 168. 

B sf nsa l to frame lasaes for Jury held 
not ahnse of dlscntloa 
S.G.—Holly Hill Lumber Co. v. Mo- 
Goy, 28 S.B.2d 872, 201 S.a 427. 

Znsnfflalmit evidence 
The Judge should not submit the 
case to the Jury If the evidence Is not 
sufficient to warrant as chancel¬ 
lor, in decreeing specific perform- 
anca—Reno v. Moss, 18 A. 716, 120 
Pa 49. 

81. Tex.—Oamell t. Elnser, dv. 
App., 196 S.W.2d 941, error refused 
—Paul V. Stanollnd Oil Sb Gas Co., 
ClvApp., 88 S.W.2d 808, error re¬ 
fused. 

Matteca not la Issue should not be 
submitted to the Jury.—Warren v. 
Ward, 188 8.0. 876, 809 N.G 886. 
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SPECIFIC PERFORMANCE 


§ 152 


Questions of law and fact Questions of law are 
for the court or chancellor,5 2 and, in those juris¬ 
dictions in which the parties are not entitled of 
right to a jury trial, questions of fact are for the 
court.®3 Even where there are legal issues in¬ 
volved which have been settled by the verdict of a 
jury, in the absence of a statute requiring the sub¬ 
mission of all issues to the jury, equitable issues 
involved are for the court to determine,^^ and, ac¬ 
cording to some cases, even where issues of fact 
must be submitted to, and decided by, a jury, it is 
the right and duty of the court to decide, on the 
admitted facts and those found by the jury, wheth¬ 
er, in the exercise of a sound discretion, plaintiff 
is entitled to specific performance.55 Where the 
evidence is confiicting,56 or where conflicting or 
diverse inferences may be drawn from the evi- . 


dence,57 the question is one of fact. While the 
view has been taken that, as a general rule, ques¬ 
tions as to the marketability of the title of real 
property involved, where such questions depend on 
the surrounding circumstances, are questions of 
facts 2 for the jury, where questions of fact are to 
be submitted to the jury,59 according to some cases, 
even though the jury are to determine the facts in 
the case of conflicting evidence,®® the ultimate ques¬ 
tion as to the sufficiency of the title,®i and as to 
the effect of the actual facts on the marketability 
of the title®2 is for the court. 

Various questions have been regarded as ques¬ 
tions of law,®2 and other questions have been re¬ 
garded as questions of fact to be determined by the 
trier of the facts®^ under the evidence.®® 


52. Mass.—ShScyeb v. Holland, 73 
S.E.2d 731, 321 Mass. 429. 

Or.—ColUns v. Keller, 124 P. 681, 62 
Or. 169. 

58 C.J. p 1213 notes 45, 46. 

53. Cal.—Stark v. Byington, 69 P.2d 
995, 21 Cal.App.2d 995. 

Kan.—Moon v. Moon, 192 P. 840, 107 
Kan. 466. 

Ijacliea 

Whether purchaser seekingr speci¬ 
fic performance of contract to convey 
realty was barred by laches and in¬ 
excusable nesrligrence in assertingr his 
rights was an issue to be determined 
by trial court from the evidence, and 
could not be determined as a matter 
of law on plaintiffs evidence, where 
it did not appear from such evidence. 
—Prosser v. Schmidt, 197 P.2d 318, 
118 Colo. 502. 

54. S.C.—^Poston v. Ingraham, 56 
S.E. 780, 76 S.C. 167. 

55. N.C.—Boles V. Caudle, 45 S.B. 
835, 133 N.C. 528—Whitted v. Fu- 
Quay, 37 S.B. 141, 127 N.C. 68. 

56. Ga.—Jones v. Smith, 56 S.B. 2d 
462, 206 Ga. 162—^Manning v. Car- 
roll, 48 S.B.2d 737, 204 Ga. 100. 

Tex.—^Urso v. City of Dallas, Civ. 

App., 221 S.W.2d 869, error refused. 
58 C.J. p 1213 note 50. 

57. N.T.—^Tousey v. Hastings, 86 
N.B. 831, 194 N.T. 79. 

58 C.J. p 1213 note 51. 

53. Md.—^Bealmear v. James, 128 A. 

40, 147 Md. 274. 

58 C.J. p 1213 note 52. 

59. Ga.—^Willingham Loan & Trust 
Co. V. Moore, 128 S.B. 751, 160 Ga 
550. 

60. Tex.—Texas Auto Co. v. Arbet- 
ter, Civ.App., 1 S.W.2d 334. 

61. Tex.—^Texas Auto Co. v. Arbet- 
ter, supra 

58 C.J. p 1214 note 55. 

62. Tex.—Texas Auto Co. v. Arbet- 
ter, supra 


63. Particular utiestions 

(1) Construction and effect of 
agreement.—^Lee v. Bermingham, 199 
I11.APP. 497. 

<2) Interpretation of option in 
lease to purchase demised premises. 
—Shayeb v. Holland. 73 N.E.2d 731, 
321 Mass. 429. 

(3) Whether certain letters of de¬ 
fendant were sufficient to bind him 
with respect to a sale of property.— 
Mooers v. Wilson, 33 S.B.2d 791, 183 
Va 910. 

(4) What was reasonable time for 
performance, no time of payment be¬ 
ing specified in the contract.—Col¬ 
lins V. Keller, 124 P. 681, 62 Or. 169. 

64. Farticular questiona 

(1) In general. 

Mass.—^Ryder v. Garden Estates, 

Mass., 105 N.B.2d 854. 

N.T.—^Benvenuto v. Rodriguez, 108 

N.T.S.2d 410, 279 App.Div. 162, ap¬ 
peal denied 109 N.T.S.2d 360, 279 

App.Div. 777. 

(2) Whether defendant ratified, 
adopted, or accepted certain agrree- 
ment.—Porterfield v. Black Bill & 
Doney Parks Water Users* Ass'n, 
210 P.2d 335, 69 Ariz. 110. 

(3) Whether plaintiff made contri¬ 
butions entitling him to benefit of 
agreement.—^Porterfield v. Black Bill 
& Doney Parks Water Users* Ass’n, 
supra. 

(4) Whether there had been an ex¬ 
press or Implied agreement novat¬ 
ing prior agreement.—^Porterfield v. 
Black Bill & Doney Parks Water 
Users* Ass'n, supra. 

(5) Whether deed from former 
owner of land Involved imposing re¬ 
strictions was intended merely to 
benefit such grantor or to benefit 
other purchasers from such former 
owner.—Whitmarsh v. Richmond, 20 
A2d 161, 179 Md. 523. 

(6) Whether appraisal by third 
person to fix purchase price of prop¬ 
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erty was fairly and impartially made. 
—Carroll v. Jones, 57 S.E.2d 173, 206 
Ga. 332. 

65. Reid uitestlons of fact under 
evidence 

(1) In general. 

Cal.—^Pehau v. Stewart, App., 245 
P.2d 692—Stark v. Byington, 69 
P.2d 995, 21 Cal.App.2d 642. 

Ga.—^Harris v. Underwood, 66 S.B.2d 
332, 208 Ga. 247—Waters v. Till¬ 
man, 22 S.E.2d 173, 194 Ga. 552— 
Rieves v. Smith, 192 S.B. 372, 184 
Ga. 657, 112 A.L.R. 368—Morris v. 
Dunaway, 169 S.E. 129, 176 Ga. 
881. 

Mo.—^Taylor v. Hamrick, 134 S.W.2d 
52; 

N.C.—^HaiTy*8 Cadillac-Pontiac Co. v. 
Norburn, 51 S.B.2d 916, 230 N.C. 23 
—^Lerner Shops of N. C. v. Rosen¬ 
thal, 34 S.E.2d 206, 225 N.C. 316. 
Ohio.—^Eichman v. Marshall, App., 
50 N.E.2d 379. 

Tex.—Sorsby v. Thom, Civ.App., 168 
S.W.2d 873—Schawe v. Giles, Civ. 
App., 55 S.W.2d 588, error refused 
—Gossett v. Harris, Civ.App., 48 
S.W.2d 739. 

58 C.J. p 1214 note 57 [a]. 

(2) Whether there was an oral 
contract to devise or convey land.— 
Bullard v. Bullard, 51 S.E.2d 423, 204 
Ga. 649—^Hogan v. Brogdon, 22 S.E. 
2d 54, 194 Ga. 474. 

(3) Whether there was oral agree¬ 
ment of decedent not to change a 
will in which plaintiff was benefi¬ 
ciary.—^Rowe V. Eggum, 87 P.2d 189, 
107 Mont. 378. 

(4) Whether a person had made an 
oral contract to adopt another.— 
Clemons v. Clemons, 146 P.2d 928, 
193 Okl. 412. 

(5) Whether owner of interest in 
property involved had ratified act of 
another in selling the property. 

Ga.—Harris v. Underwood, 66 S.E.2d 
332, 208 Ga. 247. 
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SPECIFIC PERFORMANCE 
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— Dismissal at Final Hearing, Non¬ 
suit, and Direction of Verdict 

Generally, a bill or complaint In a suit for specific 
performance may be dismissed, on final hearing, for want 
of equity or on the ground that the plaintiff has not es¬ 
tablished his right to specific performance. In some 
Jurisdictions a nonsuit may be granted or a verdict for 
the defendant may be directed where, under the evi¬ 
dence, the plaintiff is not entitled to relief. 

The general practice of dismissing, on final hear¬ 
ing, a bill or complaint in equity for want of equity, 
discussed in Equity § 579, applies in suits for specif¬ 
ic performance,®® and the bill may also be dis¬ 
missed where plaintiff fails to make out his right to 
specific performance,®^ or where, at the hearing, 
plaintiff refuses to accept defendant’s tender of 
performance in accordance with the contract and 
insists on the determination of issues not presented 
by the pleadings.®® According to some cases the 
bill of a purchaser for specific performance of a 
contract for the purchase of real property should 
not be dismissed on the ground that there has been 


a failure to pay the purchase price, without a deter¬ 
mination of the issue as to payment,®® and, even 
if the issue as to payment is decided against plain¬ 
tiff, the bill should not be dismissed without giving 
plaintiff an opportunity to perform.^® While it 
seems that a bill may be dismissed for lack of 
proper parties first disclosed on final hearing,^! 
dismissal in such case is not necessarily required 
where the court is authorized to permit an amend¬ 
ment to cure the defect.^® The bill or complaint 
may be dismissed, after the hearing, as to a defend¬ 
ant who is neither a necessary nor a proper party 
to the suit^® or who is neither a party to, nor liable 
on, the contract as to which specific performance 
is souglit."^^ On a showing at the trial that the 
contract as to which specific performance is sought 
is unlawful, it is the duty of the court to dis¬ 
miss the action.75 

In some jurisdictions it is apparently permissible 
for defendant to move for a nonsuit after the pre¬ 
sentation of plaintiff’s case,*^® and where plain- 


Tex.—Hays v. Marble, Civ.App., 213 
S.W.2d 329, error dismissed. 

(6) Whether consideration was 
adequate.—Jones v. Smith, 56 S.E.2d 
462, 206 Ga. 162—^Manning v. Carroll, 
48 S.B.2d 737, 204 Ga. 100—58 C.J. 
p 1214 note 57 fa] (6). 

(7) Whether plaintiff's claim was 
bona fide.—Milton v. Milton, 28 S.E. 
2d 268, 196 Ga 840. 

(8) Whether plaintiff vendor made 
fraudulent misrepresentations.— 
Lowe V. Hall, 42 S.E.2d 670, 227 N.C 
541. 

(9) Whether agreement was re¬ 
scinded and abandoned by the par¬ 
ties.—^Franko v. Olszewski, 25 N.W. 
2d 593, 316 Mich. 485. 

66. Ill.—Brehn v. Plotrowski, 98 N. 
E.2d 725, 409 Ill. 87—^Pearson v. 
Adams. 68 N.E.2d 777, 394 Ill. 391. 
Mich.—Morten v. Zevalkink, 8 N.W. 
2d 642, 304 Mich. 572, rehearing 
denied 9 N.W.2d 913, 304 Mich. 572. 
Pa—^Wetherill v. Daley, Com.Pl., 37 
DeLCo. 178. 

58 C.J. p 1216 note 68. 

BUI held not wanting in equity 
Ala—Mayfield v. Cook. 77 So. 713, 201 
Ala 187. 

Dismissal held proper 

(1) Complaint was properly dis¬ 
missed where it pleaded an agree¬ 
ment which the manifest weight of 
the evidence established, and the par¬ 
ties admitted, was not the true and 
existing agreement between the par¬ 
ties.—^Brehm v. Piotrowski, 98 N.B. 
2d 725, 409 Ill. 87. 

<2) Other dismissals held proper 
see 58 C.J. p 1216 note 68 [a]. 
Adequate remedy at law 
Where the court dismissed a com¬ 
plaint in an action for the specific 


performance of a contract for the 
sale of real property on the grround 
that plaintiff had an adequate rem¬ 
edy at law, on the erroneous assump¬ 
tion that the defense that plaintiff 
had an adequate remedy at law had 
been pleaded, it was held that the 
complaint should not have been dis¬ 
missed without a determination of 
the issues raised by the proof.—QKroll 
V. Zimmerman, 85 N.Y.S.2d 642, 274 
App.Div. 1070. 

67. Ark.—^Terrell v. Gregory, 249 
S.W.2d 560. 

Fla.—^Berg v. Latcham, 156 So. 608, 
116 Fla. 702. 

G€U—^Hotel Candler v. Candler, 31 
S.E.2d 693, 198 Ga. 339. 

Mass.—^F'lchera v. City of Lawrence, 
44 N.E.2d 779, 312 Mass. 287. 

Mich.—^Kamulski v. Head, 26 N.W.2d 
735, 317 Mich. 132. 

Pa.—^Parnell v. School Board of Cly- 
mer Borough, 99 Pa.Super. 281. 

58 C.J. p 1216 note 69. 

Dismissal held proper 
Fla.—^Jacobs v. Berlin, 28 So.2d 539, 
158 Fla. 259. 

Mass.—^Frost v. Kendall, 70 N.E.2d 
521, 320 Mass. 623. 

Mich.—^Kamulski v. Head, 26 N.W.2d 
735, 317 Mich. 132. 

Pa.—Greenhut v. Keystone Grocery 
Co. of Harrisburg, Com.Pl., 59 
Dauph.Co. 162—^Burger v. Weight- 
man, Com.Pl., 31 West.L.J. 23. 

58 C.J. p 1216 note 69 [a], [b]. 
Dismissal held improper 
N.J.—Cauco V. Galante, 77 A.2d 793, 
6 N.J. 128. 

Pa.—Sidle V. Kaufman, 29 A.2d 77, 
345 Pa. 549. 

Claim for money damages 
Where jurisdiction in a court of 
equity exists, the complaint should 
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not be dismissed at the close of 
plaintiff's case on determination that 
a decree for specific performance 
should not be granted where there 
is a claim for alternative relief of 
money damages.—Queens Plaza 
Amusements v. Queens Bridge Real¬ 
ty Corp., 89 N.Y.S.2d 463. 265 App. 
Div. 1057. 

68. N.J.—^Moore Realty Co. v. Hold- 
man, 143 A. 321, 103 N.J.Eq. 837. 

69. Ark.—^Hill v. Evans, 228 S.W. 
381, 148 Ark. 654. 

70. Ark.—^Hill v. Evans, supra—^Ma¬ 
son v. Atkins, 84 S.W. 630, 73 Ark. 
491. 

71. Del.—^Hunter v. McCarthy, 86 
A.2d 261, 28 Del.Ch. 27. 

IKEinor son not a party 
A bill for specific performance of 
a contract by a husband and wife to 
convey the wife's interest in land 
owned by the wife and her son and 
to procure a deed through the chan¬ 
cery court of the son's interest was 
properly dismissed, where no decree 
could have been rendered against the 
son, who was a minor and was not a 
party to the contract.—Williams v. 
Bush, 20 So.2d 706, 197 Miss. 793. 

72. Del.—^Hunter v. McCarthy, 36 
A.2d 261, 28 DeLCh. 27. 

73. N.J.—Casriel v. ICing, 58 A.2d 
269, 141 N.J.Eq. 515, affirmed 65 
A.2d 514, 2 N.J. 45. 

74. N.Y.—^Partlow v. Mulligan, 76 
N.Y.S.2d 181. 

75. Kan.—^Brumm v, Goodman, 188 
P.2d 913, 164 Kan. 281. 

76. Ga.—^Potts V. Mathis, 94 S.B. 
767, 147 Ga. 495. 
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tiffs evidence is insufficient to make out his case, 
a nonsuit may be granted.^? Where the evidence 
is insufficient to authorize a verdict for plaintiff, it 
is proper to direct a verdict for defendant;^® and 
in such case it is improper to direct a verdict for 
plaintiff.*^® 

Where the evidence establishes the case as laid 
in plaintiff’s pleading which sets up a cause of ac¬ 
tion, a dismissal or nonsuit should not be granted. 
The court should not direct a verdict for defendant 
where the evidence is sufficient to support a verdict 
for plaintiff,^^ nor should the court direct a verdict 
where the evidence makes an issue for the jury.^^ 
In some jurisdictions a nonsuit is improper where 
plaintiff establishes the essentials of his case, even 
though his evidence also establishes matters which 
constitute an affirmative defense.^^ 

Demurrer to evidence. Where the evidence is 
insufficient to make out plaintiff’s case a demurrer to 


the evidence should be sustained,*^ but a demurrer 
to plaintiff’s evidence is properly overruled, where 
such evidence is sufficient to sustain plaintiff’s right 
to relief.ss A motion to dismiss at the close of all 
the evidence in a suit for specific performance is 
not equivalent to a demurrer to evidence.86 

§ 154. — Instructions 

In a suit for specific performance, the court should 
give proper instructions with respect to issues submit¬ 
ted to a Jury. 

Where issues are submitted to the jury, in ac¬ 
cordance with rules as to instructions in civil suits 
in general, and subject to applicable qualifications 
and limitations where strict equity rules of proce¬ 
dure govern, the court should give proper instruc¬ 
tions in respect of the issues submitted.^*^ Thus, the 
instructions should be in accordance with the ap¬ 
plicable rules of law;88 should be warranted or 


77- Ga.—Sparks ▼. Bell, 80 S.B.2d 
911, 198 Ga. 156. 

N.Y.—•WoodrufC v. Germansky, 135 
N.K 601, 233 N.T. 365. 

58 CJ. P 1216 note 75. 

7a. Ga.—^Rucker v. Moore, 199 S.E. 

106, 186 Ga. 747. 

58 C.J. p 1216 note 76. 

Suit to enforce aUeffed agreement to 
adopt plaintiff 

Ga.—^Rucker v. Moore, supra. 

58 C.J. p 1216 note 76 [a] (1). 
SpecULo p^cfomuuLoe songlit hy de¬ 
fendant In main action 
Peremptory Instruction in favor of 
plaintiff in main action was proper 
under the evidence in a case in which 
specific performance was sought by 
defendant.—Camell v. Kinser, Tex. 
Civ.App., 196 S.W.2d 941, error re¬ 
fused. 

79- Ga.—Crosby v. Georgia Realty 
Co., 76 S.E. 38, 138 Ga. 746. 

58 C.J. p 1216 note 77. 

80. Ga.—Harris v. Underwood, 66 
S.E.2d 332, 208 Ga. 247—^Baker v. 
Higgenbotham, 199 S.E. 174, 186 
Ga. 895—^Howden v. Star Liaundry, 
175 S.E. 496, 179 Ga. 89. 

Md.—Camden Sewer Co. v. Mayor and 
Council of Salisbury, 171 A. 75, 166 
Md. 436. 

58 C.J. p 1216 note 79. 

Evidence authorizing some relief 
Where plaintiff sought specific per¬ 
formance of a contract for the pur¬ 
chase of real property by him or, in 
the alternative, to recover damages 
and the return of a down payment, 
and the evidence showed that plain¬ 
tiff was entitled to recover at least 
the down payment, the grant of a 
nonsuit was improper.—^Harris v. 
Underwood^ 66 SJ2.2d 287, 206 Ga. 
248 . 


Procedure on motion to dismiss 
Under a statute which contem¬ 
plates that a motion to dismiss may 
be filed only after plaintiff has rested 
or closed his testimony and before 
defendant has offered any affirmative 
testimony in defense, it has been 
held improper to grant defendant's 
motion to dismiss in an action to en¬ 
force specific performance of an al¬ 
leged family settlement, where, after 
plaintiff had rested, defendant, un¬ 
der the guise of cross-examination 
of plaintiff whom, in effect, defend¬ 
ant had made his own witness, had 
introduced evidence which tended to 
contradict plaintiff's claim, and 
where some of the evidence, at least, 
so introduced was actually in sup¬ 
port of a defense as to which defend¬ 
ant had the burden of proof.—^Moody 
V. Moody, 240 S.W.2d 22, 219 Ark. 5. 

81. Ga.—Renitz v. Williamson, 99 
S.R 869, 149 Ga. 241. 

58 C.J. p 1217 note 80. 

Evidence authorizing soma relief 
Where, in a suit for specific per¬ 
formance, injunction, cancellation, 
and other equitable relief, under the 
pleadings and evidence, the jury 
would have been authorized to return 
a verdict for plaintiff for some of the 
relief sought, it was improper to di¬ 
rect a verdict for defendant.—^Butler 
Naval Stores Co. v. Glass, 200 S.E. 
286, 187 Ga. 317. 

82. Ga.—^Harris v. Underwood, 66 
S.E.2d 332, 208 Ga. 247—Jones v. 
Smith, 56 S.E.2d 462, 206 Ga. 162 
—^Bullard v. Bullard, 51 S.R 2d 423, 
204 Ga. 649—^Hogan v. Brogdon, 22 
S.E.2d 54, 194 Ga. 474—^Rieves v. 
Smith, 192 S.R 372, 184 Ga. 657, 
112 A.L.R. 368. 

Tex.—^Richards v. Combest, Civ.App., 
208 S.W.2d 392, refused no reversi¬ 
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ble error—Ley v. Patton, Civ.App., 
81 S.W.2d 1087, error dismissed. 

58 C.J. p 1217 note 81. 

Evidence not directly controverted 
It was improper to direct a verdict 
for plaintiff in a suit for specific per¬ 
formance of an alleged contract of 
decedent to devise property to plain¬ 
tiff, notwithstanding strong testi¬ 
mony to show contract was not di¬ 
rectly controverted.—^Morris v. Dun¬ 
away, 169 S.E. 129, 176 Ga. 881. 

83. Conn.—^Resnik v. Morganstern, 
122 A. 910, 100 Conn. 88. 

58 aj. p 1216 note 78. 

84. !BCan.—Cunningham v. Cunning¬ 
ham, 11 P.2d 749, 135 Kan. 571. 

58 C.J. P 1217 note 82. 

85. £:an.—^Harris v. Morrison, 163 
P. 1062, 100 Kan. 157. 

88. Colo.—^Rosenbaum v. Buchheit, 
215 P. 131, 73 Colo. 260. 

87. Ga.—Anderson v. Barron, 69 S.E. 
2d 874, 208 Ga. 785—Matthews v. 
Blanos, 40 S.E.2d 715, 201 Ga. 549. 

58 C.J. p 1214 note 60. 

88. Ga.—Cook V. Powell, 129 S.R 
546, 160 Ga. 831. 

58 CJ. P 1214 note 61. 
xnstmction held not erroneous 
Ga.—Lively v. Lively, 58 S.E.2d 168, 
206 Ga. 606—^Manning v. Carroll, 
50 S.E.2d 278. 206 Ga. 158—Mat¬ 
thews V. Blanos, 40 S.E.2d 715, 201 
Ga. 549-^illeland v. Welch. 38 
S.E.2d 598, 200 Ga. 789—Waters v. 
Tillman, 22 S.E.2d 173, 194 Ga. 552 
—^Epperson v. Stancill, 181 S.R 
170, 180 Ga. 857. 

58 CJ. p 1214 note 61 [cL 
Charge as to w^ht and sufficiency 
of evidence h^ not erroneous 
Ga.—Waters v. Tillman, 22 S.E. 2d 
173, 194 Ga. 552—^Epperson v. Stan- 
cill, 181 S.E. 170, 180 Ga. 857. 

58 C.J. p 1214 note 61 [dj. 
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supported by the evidence*® and pleadings;®® and 
should not be argumentative®^ or confusing or mis¬ 
leading.®® The giving of a requested instruction, 
although correct, which is fully covered by an in¬ 
struction already given, may be refused.®* 

§ 155. -Verdict and Findings 

General rules as to findings of fact and conclu¬ 
sions of law In trials by the court in civil actions gen¬ 
erally apply in suits for specific performance, as do 
rules as to verdicts and findings by a Jury in civil ac¬ 
tions generally. 


General rules as to findings of fact and conclu¬ 
sions of law in trials by the court in civil actions 
generally apply in suits for specific performance;®^ 
as, for example, that it is the duty of the court 
to make findings as to material matters in issue ;®^ 
that findings should state the ultimate facts,®® 
should not contain mere recitals of evidence®*^ or 
conclusions of law;®* that findings which are not 
material should be disregarded;®® that findings 
should be consistent and not contradictory and 
that they should support the judgment or decree.® 


Beqnested iustmction held issproper- 
ly refused 

Ga.—^Brittain Bros. Co. v. Davis, 161 
S.E!. 841, 174 6a. 1. 

89. Ga.—Anderson v. Barron, 69 S.E. 
2d 874, 208 Ga. 785—Wall v. Wood, 
163 S.E. 153, 174 Ga. 508. 

58 C.J. p 1215 note 62. 

Charife held warranted or supported 
hy evidence 

Ga.—^Higdon v. Dizon, 45 S.B.2d 423, 
203 Ga. 67—^Toler v. Goodin, 37 S.E. 
2d 609, 200 Ga. 527—Cowart v. 
Green, 20 S.E.2d 577, 194 Ga. 62— 
Mickle V. Moore, 17 S.E.2d 728, 193 
Ga. 150. 

58 C.J. p 1215 note 62 [b]. 

9a Xnstmction held warranted or 
supported hy pleadinsrs 
Ga.—Cowart v. Green, 20 SJBi.2d 577, 
194 Ga. 62. 

58 aJ. p 1215 note 63 £aj. 

Even though issue was not raised 
hy pleadings, where such issue has 
been raised, by the admission of cer¬ 
tain evidence without objection, it is 
proper to charge the jury on such 
evidence.—^Mickle v. Moore, 17 S.E.2d 
728, 193 Ga. 160—58 C.J. p 1215 note 
63 Ca]. 

91. Ga.—Landrum v. Rivers, 98 S.E. 
477, 148 Ga. 774. 

92. Ga.—Hardeman v. Ellis, 135 S.E. 
195, 162 Ga. 664. 

58 C.J. p 1215 note 65. 

Instruction held not confusing or 
misleading 

Ga.—^Finney v. Blalock, 65 S.E.2d 920, 
208 Ga. 218—^Pritchard v. Gai’dner, 
60 S.E.2d 627, 207 Ga. 104. 

58 C.J. p 1215 note 65 [bj. 

93. Ga.—^Hall v. Wingate, 126 S.E. 
796, 159 Ga. 630. 

58 O.J. p 1214 note 66. 

94. U.S.—Giesecke v. Pittsburgh 
Hotels. C.C.A.Pa. 152 P.2d 689— 
Paley v. Du Pont Rayon Co., C.C.A. 
Ill., 71 P.2d 856. 

Ind.—Jackson v. First Nat. Bank & 
Trust Co. of La Porte. 67 N.E.2d 
946, 115 Ind.App. 313. 

Mass.—^Pleczarka v. Pieczarka, 101 
N.B.2d 351. 

58 C.J. p 1217 note 85. 

What constitutes flnding 
Where court, in action to enforce 
oral contract for conveyance of real¬ 


ty, hears evidence and sustains de¬ 
murrer thereto, sustaining of de¬ 
murrer amounts to finding that plain¬ 
tiff had failed to establish cause of 
action.—^Ross v. Ross, 31 P.2d 718, 
139 Kan. 316. 

Inferential or Imported finding or 
conclusion 

U. S.—^Hicks V. Sunray Oil Co., C.C.A. 
Tex., 139 F.2d 937. 

Idaho.—^Nelson v. Altizer, 144 P.2d 
1009, 65 Idaho 428. 

Ind.—Jackson v. First Nat. Bank & 
Trust Co. of La Porte, 57 N.E.2d 
946, 115 Ind.App. 313. 

N.Y.—World Exhibit Corp. v. City 
Bank Farmers Trust Co., 61 N.Y.S. 
2d 889, 270 App.Div. 654, affirmed 
68 N.B.2d 876, 276 N.Y. 686. 

Okl.—^Matthews v. Stovall, 216 P.2d 
975, 203 Okl. lOa 

Vt.—Sparrow v. Cimonetti, 58 A. 2d 
875, 115 Vt. 29^—Cook v. Holden, 35 
A.2d 353, 113 Vt. 409. 

58 C.J. p 1217 note 85 [b], 

95. Cal.—Walsh v. Macaire, 227 P. 

2d 617, 102 Cal.App.2d 435. 
Alternative finding as to damages 
Circuit judge was without author¬ 
ity under complaint seeking specific 
performance of land contract to make 
alternative finding of damages based 
on difference between contract price 
for the property and its market value 
when reference was held.—^Anderson 

V. Redmon, 48 S.E.2d 591, 213 S.C. 
49. 

Finding held not necessary 

(1) In general. 

Del.—Gluckman v. Holzman, 53 A.2d 
246, 30 Del.Ch. 60. 

Idaho.—^Nelson v. Altizer, 144 P.2d 
1009, 65 Idaho 428—^McCarty v. 
Sauer, 136 P.2d 742, 64 Idaho 748. 

(2) In action by son against his 
mother for specific performance of 
option to purchase contained in lease 
agreement wherein lease was attack¬ 
ed for breach of confidential relation¬ 
ship, while It would have been bet¬ 
ter for trial court to have made an 
express finding of when mother gain¬ 
ed knowledge of option provision and 
that by accepting rent thereafter 
mother was not estopped to deny 
the option, under the facts, such a 
finding was not Indispensable to a 
judgment which invalidated the lease, 
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in absence of a showing of injury to 
son by failure of mother to attack 
option Immediately on notice thereof. 
—Almeida v. Price, 236 P.2d 823, 107 
Cal.App.2d 148. 

Finding held within issues made "by- 
pleadings 

Utah.—^Nuttall v. Holman, 173 P.2d 
1016. 110 Utah 375. 

96. Cal.—Miller v. Gusta, 283 P. 946,. 
103 CaLApp. 32. 

97. Ind.—^Walcis v. Kozadk, 166 N.. 
E. 589, 86 Ind.App. 484. 

58 C.J. p 1217 note 87. 

98. Ind.—Walcis v. Kozacik, supra. 
58 C.J. p 1217 note 88. 

99. Mass.—Gadsby v. Gadsby, 175. 
N.E. 495, 275 Mass. 159, 74 A.L.R. 
434. 

58 C.J. p 1217 note 89. 

1. Findings held not inconsistent or 
contradictory 

Cal.—^Pittler v. Bank of America Nat. 
Trust & Sav. Ass'n, 58 P.2d 981, 15. 
CaLApp.2d 5. 

Mass.—^Judkins v. Charette, 151 N.E. 

81, 255 Mass. 76, 45 A.L.R. 1. 

58 C.J. p 1217 note 90 [a]. 

2. Cal.—Janssen v. Davis, 29 P.2d 
196, 219 Cal. 783—^Remmers v. Ci- 
ciliot, 138 P.2d 306, 59 Cal.App.2d 
113—Dunner v. Hoover, 111 P.2d 
737, 43 Cal.App.2d 763. 

Kan.—^Bell v. Swiercinsky, 14 P.2d 
721, 136 Kan. 202. 

Utah.—Nuttall v. Holman, 173 P.2d' 
1015. 110 Utah 375. 

Wash.—Brainard v. Miser, 4 P.2d 
1097, 165 Wash. 244. 

58 C.J. p 1217 note 91. 

Adequacy of consideration and just¬ 
ness and reasonableness of con¬ 
tract 

(1) In some jurisdictions, where 
adequacy of consideration and just¬ 
ness and reasonableness of contract 
are in issue, such issues must be 
covered by findings in order to Jus¬ 
tify a decree enforcing the contract. 
—Janssen v. Davis, 29 P,2d 196, 219 
Cal. 783—Foley v. Cowan, 181 P.2d 
410, 80 Cal.App.2d 70—Eichholtz v. 
Nicoll, 151 P.2d 664, 66 Cal.App.2d 
67—58 C.J. p 1217 note 91 [a] (D- 

(3). 

(2) As bearing on the adequacy of* 
the consideration, however, a find-- 
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A finding or statement of fact should be rea- 
sonably^ and liberally^ construed and should also 
be construed in the light of the context and a 
finding which is equivocal may be interpreted in the 
light of the written contract and the pleadings.® 
A request to make a certain finding is properly re¬ 
fused where the evidence does not require such 
a finding^ or where the requested finding is not ma¬ 
terial to the issues.® Conclusions of law should 
be consistent with the findings of fact.® 

Rules as to verdicts and findings by the jury in 
civil actions generally apply in suits for specific 
performance.^® Failure of the jury to make find¬ 
ings as to certain special issues submitted does not 
render the verdict incomplete where such findings 
would be immaterial in view of a finding actually 
made.^^ 


§ 156. Reference 

In a suit for specific performance, generally, It Is 
proper to refer certain matters to a master or similar 
officer for inquiry and a report. 

In a suit for specific performance the propriety of 
referring certain matters to a master or similar of¬ 
ficer for inquiry and a report has been recognized, 
as, for example, questions as to a vendor’s titled® 
where it appears doubtful whether the vendor can 
make such a title as would authorize a decree for 
specific performance.!^ A reference should not be 
had, however, in the absence of a statute requiring 
it, where the question as to title is solely one of 
law,!® as, for example, where the court itself can 
see on the pleadings and proof that the title is 
insufficient and cannot be cured,!® or that the title 
is not defective.!^ 

There may be a reference to state accounts and 
ascertain the amount due under the contract in¬ 
volved;!® and under a statute providing for a 


ing as to the value of the property 
(involved is not required where such 
value is not in issue, because ad¬ 
mitted.—Foley V. Cowan, 181 P.2d 
410, 80 Cal.App.2d 70. 

(3) The findingr need not set forth 
in hsec verba that the contract was 
supported by an adequate consider¬ 
ation.—Sunrise Land Co. v. Root, 116 
P. 72, 160 Cal, 95. 

(4) Findingrs held sufficient to sup¬ 
port decree for specific performance. 
—Foley V. Cowan, 181 P.2d 410, 80 
Cal.App.2d 70—Cushing: v. Levi, 3 P. 
2d 958. 117 Cal.App. 94—68 C.J. p 1217 
note 91 b (1). 

(5) Findingrs held sufficient to sup¬ 
port decree denying specific per¬ 
formance.—Cornbl-lth v. Valentine, 
294 P. 1065, 211 Cal. 243—58 C.J. p 
1217 note 91 b <7). 

(6) Findings held insufficient to 
support decree denying specific per¬ 
formance.—Remmers v. Ciclliot, 138 
P.2d 306, 59 Cal.App.2d 113. 

Finding showing sufficient title 
N.C.—Mclver Park, Inc., v. Brinn, 27 

S.K2d 648, 223 N.C. 502—Sheets v. 
Walsh, 2 S.E.2d 861, 216 N.C. 711. 
Defense of fraud 

It was not necessary that court 
make a finding as to fraud alleged 
by defendants if the other findings 
were sufficient to support the judg¬ 
ment for defendants.—Remmers v. 
Ciciliot, 138 P.2d 306, 69 Cal.App.2d 
113. 

3. Cal.—Cushing v. Levi, 8 P.2d 958, 
117 Cal.App. 94. 

Vt.—Sparrow v. Cimonetti, 58 A.2d 
875. 116 Vt. 292. 

58 CJ. p 1218 note 92. 

4b Cal.—Cushing v. Levi, 3 P.2d 968, 
117 Cal.App. 94. 

31 C. J.S.—48 


5. Me.—^Harlow v. Pulsifer, 120 A. 
621, 122 Me. 472. 

58 C.J. p 1218 note 93. 

6. Kan.—Orr v. Thomas, 186 P. 1046, 
105 Kan. 624. 

7. Vt.—Sparrow v. Cimonetti, 68 A. 
2d 875, 115 Vt. 292. 

8. Vt.—Sparrow v. Cimonetti, supra. 

9. Findings of fact held sufficient to 
sustain conclusions of law 

Minn.—Wold v. Wold, 165 N.W. 229. 
138 Minn. 409. 

10. Tex.—Oliver v. Corzelius, Civ. 
App., 215 S.W.2d 231, reversed in 
part on other grounds 220 S.W.2d 
632, 148 Tex. 76—W. K. Ewing Co. 
V. Krueger, Civ.App., 152 S.W.2d 
488, error refused—^Allen v. Strode, 
CiV.App., 62 S.W.2d 289. 

58 C.J. p 1218 note 97. 

Findings held not conflicting or In* 
consistent 

Tex.—^Allen v. Strode, supra. 

58 C.J. p 1218 note 97 [a]. 

11. Tex.—^Allen v. Strode, supra. 

12. Me.—^Mitchell v. Hill, 120 A. 68, 
122 Me. 378. 

58 C.J. p 1219 note 1. 

Oeneral order of reference 
S.C.—^Holly Hill Lumber Co. v. Mc¬ 
Coy, 23 S.E.2d 372, 201 S.C. 427. 

Xn (Illinois 

(1) Under statute a suit dn Cook 
county circuit court for specific per¬ 
formance of agreement to convey 
interest in realty to plaintifE should 
be referred by chancellor to one of 
such court’s masters in chancery, not 
to special master, referee, or spe¬ 
cial commissioner on theory that 
chancellor has inherent power to ap¬ 
point or refer cause to any qualified 
person by whatever name designated. 
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—Simpson v. Harrison, 66 N.E.2d 494, 
328 I11.APP. 425. 

(2) A reference to a special com¬ 
missioner is voidable, but not void.— 
Phillips V. O’Connell, 73 N.E.2d 864, 
331 I11.APP. 511, overruling Simpson 

V. Harrison, 66 N.B.2d 494, 328 Ill. 
App. 425. 

13. Ala.—Jackson Realty Co. v. 
Yeatman, 121 So. 416, 219 Ala. 3. 

58 C.J. p 1219 note 2. 

14. N.C.—Gentry v. Hamilton, 38 N. 
C. 376. 

58 C.J. p 1219 note 3. 

15. Va.—Goddin v. Vaughn, 14 Gratt. 
102, 55 Va. 102—^Jackson v. Ligon, 
3 Leigh 161, 30 Va. 161. 

16. N.J.—Tillotson v. Gesner, 33 N. 
J.Eq. 313. 

N.Y.—^Dominick v. Michael, 6 N.Y.Su- 
per. 374. 

17. S.C.—Willbanks v. Duncan, 4 S. 
C.Eq. 536. 

W. Va.—Middleton v. Selby, 19 W.Va. 
167. 

18. Me.—Mitchell v. Hill, 120 A. 58, 
122 Me. 378. 

58 C.J. p 1219 note 7. 

Procedure held improper 

In a suit in which plaintiff sought 
rescission of a contract for the sale 
by him to defendant of a milk route 
and certain equipment and in which 
a judgment in favor of defendant 
awarding specific performance of 
such contract was entered, notwith¬ 
standing the insufficiency of defend¬ 
ant’s pleading in that regard, the 
person to whom the controversy had 
been referred by the court was not 
authorized to hear certain evidence 
designed to show loss of profits by 
defendant resulting from plaintiff’s 
alleged failure to perform the con¬ 
tract and to formulate a decision for 
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reference to take an account necessary for the in¬ 
formation of the court before judgment, it has been 
held that a reference may be had where a stock of 
goods was sold in connection with real property.^^ 
Under some statutes, however, in a suit for specific 
performance and for an accounting, a reference to 
take an account may not be had before an issue 
as to the existence of the alleged contract, duly 
raised, has been determined.^® While it has been 
held that the question as to the amount to be de¬ 
ducted from the price for the inchoate dower of a 
vendor's wife, if specific performance with abate¬ 
ment is permissible in such case, cannot be referred 
to a master to determine, since the exercise of 
judicial power is involved,the propriety of a 
reference to determine and report as to the amount 
of an abatement has been recognized where the 
right to an abatement has been determined by the 

court22 

The court need not submit a question on which no 
evidence is offered,^^ nor, without notice to de¬ 
fendant vendor, after a decree pro confesso, may a 
reference be had to investigate the title of defend¬ 
ant where the question is not within the issues pre¬ 
sented by the pleadings.^^ 

Consent to trial by referee^ Defendant's assent 
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to trial by referee is not a waiver of the objection 
that the legal remedy is adequate.25 

Findings and report. It is for the court and not 
the officer to whom the matters are referred to 
make findings as to the major equities.^® Rules 
as to the sufficiency and effect of the master's or 
referee's findings or report in civil actions generally 
apply in a suit for specific performance.^^ Before 
the master's finding can become binding, it must 
be approved by the court 8 the master cannot be 
required to act judicially and to execute his own de¬ 
cree.^® 

A motion to recommit the report of the master 
for the purpose of having him find and report the 
subsidiary facts on which he made the ultimate 
findings is addressed to the sound discretion of the 
trial judge,®® as is a motion to recommit the re¬ 
port for the purpose of having the master find and 
report all the material facts so that the trial court 
might determine the accuracy of the master's de¬ 
termination as to the moving party's requests for 
findings of fact.®^ 

If exceptions are taken to a master's report that 
a good title can be made and are overruled, other 
objections cannot be made.®® 


SPECIFIC PERFORMANCE 


R* RBLIBR 


§ 157. In General 

The ceurt In a suit for specific performance may 
and ordinarily should determine all the rights and claims 
of the parties as to the subject matter involved, and, 


within the scope of the pleadings and Issues, make such 
disposition of the cause as will afford complete relief. 

In accordance with general rules in equity cases, 
as discussed in Equity §§ 67-78, the court, in a 


the court as to plaintilC’s alleged debt 
to defendant.—^Dunner v. Hoover, 111 
P.2d 737, 43 Cal.App.2d 763. 

19. Wis.—Kipp V. Laiin, 131 N.W. 
418, 146 Wis. 591. 

58 C.J. p 1219 note 8. 

20. N.T.—Cayard v. Texas Crude Oil, 
etc., Co., 103 N.r.S. 437, 118 App. 
Div. 299. 38 N.T.Civ.Proc. 351. 

21. Ill.—Cowan V. Kane, 71 N.E. 
1097, 211 Ill. 572. 

22. N.J.—^Levine v. Lafayette Bldg. 
Corporation, 142 A. 441, 103 N.J. 
Ea. 121—Triplett v. Ivins, 112 A. 
509, 115 A. 927, 93 N.J.Eq. 202. 

23. Mass.—^Roberts v. Cambridge, 49 
]Sr.E. 84, 170 Mass. 199. 

58 C.J. p 1219 note 12. 

24. Ala.—Jackson Realty Co. v. 
Yeatman, 121 So. 415, 219 Ala. 3. 

25. N.Y.—Butler v. Wright, 93 N.T. 
S. 113, 163 App.Div. 463, reversed 
on other grounds 78 N.E. 1002, 186 
N.T. 259. 

26. Ala.—Jones v. Stollenwerck, 119 
So. 844, 218 Ala. 637. 

58 C.J. p 1219 note 16. I 


27. Fla.—Rork v. Las Olas Co., 23 
So.2d 839, 156 Fla. 510. 

Mass.—Kahn v. Pacific Mills, 42 N.B. 

531, 311 Mass. 588. 

58 C.J. p 1219 note 17. 

Sufficiency and effect of findings and 
report of; 

Master generally see Equity 5 § 
539-543. 

Referee generally see References S S 
122-149. 

Findings as to damages 
Master is not required to, and need 
not, make findings as to damages 
with respect to matters not within 
the issues. 

Mass.—^Phoenix Spring Beverage Co. 
V. Harvard Brewing Co., 45 N.E.2d 
473, 312 Mass. 501. 

S.C.—^Anderson v. Redmon, 48 S.E.2d 
591, 213 S.C. 49. 

Findings of fact held sufficient 
Mass.—Chute v. Waterman, 85 N.E. 
2d 330, 324 Mass. 127—^Tower v. W. 
C. Plunkett & Sons Co., 76 N.E.2d 
432, 321 Mass. 663—Kahn v. Pacific 
Mills, 42 N.E.2d 531, 311 Mass. 588. 

28. Ill.—Boston V. Nichols, 47 111. 
353. 


Bearing In accordance with Interlocu¬ 
tory JudEfinent 

Where ofilcial referee had heard the 
parties in accordance with interlocu¬ 
tory judgment in action for specific 
performance, referee’s report, in ab- 
«tence of any contention that he had 
not proceeded properly under the in¬ 
terlocutory judgment as originally 
entered, should have been confirmed. 
—^Kroll V. Zimmerman, 96 N.Y.S.2d 
369, 276 App.Div. 1098. 

29. Ill.—Boston v. Nichols, 47 Ill. 
353. 

30. Mass.—^Kahn v. Pacific Mills, 42 
N.E.2d 531, 311 Mass. 588. 

Denial of motion to recommit held 
not abuse of discretion 
Mass.—^Kahn v. Pacific Mills, supra. 

31. Mass.—Kahn v. Pacific Mills, su¬ 
pra. 

Denial of motion to recommit held 
not abuse of discretion 
Mass.—^ICahn v. Pacific Mills, su¬ 
pra. 

32. S.C.—Dubose v. James, 16 S.C. 
Eq. 55. 
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suit for specific performance, may, 33 and should,34 
determine, as far as possible, all the rights and 
claims of the parties concerning the subject matter 
and make such disposition of the cause as will af¬ 
ford complete relief, within the scope of the plead¬ 
ings and issues, as discussed infra § 159, even 
though questions ordinarily cognizable only at law 
may be involved.®® In some jurisdictions, how¬ 
ever, if, in respect of a prayer for specific perform¬ 
ance in one phase, the bill may not be entertained, 
it may not be retained to grant specific perform¬ 
ance as to another matter involved where, in re¬ 
spect of the latter, there is an adequate remedy at 
law.®® The general aim of the court should be 
to grant such relief as will best accomplish the 
ends of justice,®^ without too close attention to 
technical or narrow questions.®® While the relief 
granted rests largely within the discretion of the 
court,®® the exercise of discretion must be sound 
and not arbitrary,4® and must find its justification in 


the circumstances of the case.^^ The court may 
properly refuse specific performance where a de¬ 
cree therefor would be a useless formality.^® A 
decision refusing specific performance of a contract 
ordinarily leaves open the question as to the binding 
effect of the contract at law.^® 

The relief awarded may include a direction to 
execute and deliver deeds^^ or other instruments,^® 
such as a mortgage,^® or, where personalty is in¬ 
volved, the necessary transfers thereof.'*'^ Where 
a contract for the transfer of public utility rights 
requires the consent of a public commission in order 
to effect such transfer, the court may decree specif¬ 
ic performance of the contract as against the con¬ 
tention that it is powerless to compel the consent of 
the commissions and should, therefore, not attempt 
to grant specific performance of the contract.^® 

Imposition of conditions. In decreeing specific 
performance, a court may properly impose equitable 
conditions,4® at least where the imposition of such 


33< Ala.—Grooms v. Brown-Marx 
Co., 195 So. 215, 239 Ala. 284. 

Cal.—^Lowry v. McCaflrey, 202 P.2d 
600, 90 Cal.App.2d 188. 

Colo.—Zamboni v. Oraliam, 88 P.2d 
98, 104 Colo. 23—^Kern v. Camp¬ 
bell, 47 P.2d 688, 97 Colo. 64. 

Wis.—^Rist V. Porter, 212 N.W. 275, 
192 Wis. 218. 

58 C.J. p 1220 note 21. 

Complete jnstloe 

In proceedingrs where both parties 
seek equitable relief under contract 
pertaining to sale of realty and per¬ 
sonalty, chancery court had broad 
power to do complete justice, to re¬ 
quire an accounting, to enforce ven¬ 
dors* or other liens on terms pro¬ 
vided in contract, to adjust equities 
for improvements made, deteriora¬ 
tion, rent, interest and the like, and 
to enforce specific performance in 
part and damages In part.—State ex 
rel. Place v. Bland, 183 S.W.2d 878, 
353 Mo. 639. 

34. N'.J.—Hill V. Kibble, 28 A2d 780, 
132 N.J.Bq. 486--Miller v. Headley, 
158 A. 118, 109 iNr.J.Eq. 436, affirmed 
163 A. 665, 112 N.J.Eq. 89. 

Pa.—^Imes v. Kaufman, 61 Pa.Dist. & 
Co. 169, 36 Berks Co. 131. 

S.C.—^Taylor v. Highland Park Corp., 
42 S.E.2d 835, 210 S.C. 254. 

58 C.J. p 1220 note 22. 

35. Ga.—^McDonald v. Davis, 43 Ga. 
356. 

58 C.J. p 1220 note 24. 

36. Ala.—0*Briant v. O'Brlant, 49 So. 
317, 160 Ala. 457. 

58 C.J. p 1220 note 25. 

37. U.S.—^Lea v. Vasco Products, C. 
C.A.Pla., 95 P.2d 69. 

Tex.—^Brett v. Giles, Civ.App., 127 S. 
W.2d 473. 

58 C.J. p 1220 note 26. 


Decree held not najnst or unreasoiu 
able 

Cal.—^Tonini v. Ericcsen, 21 P.2d 666, 
218 Cal. 43. 

Termination, of contract 

Finding that contract had terminat¬ 
ed as of specified date precluded equi¬ 
table relief by way of specific per¬ 
formance after such date.—Canister 
Co. V. National Can Corp., D.C.Del., 
101 F.Supp. 785. 

38. Colo.—^Zamboni v. Graham, 88 P. 
2d 98, 104 Colo. 23. 

Idaho.—^Pease v. Teller Corporation, 
128 P. 981, 22 Idaho 807. 

W.Va.—Corpus Juris quoted in Drake 

V. Parker, 196 S.E. 156, 158, 119 

W. Va. 735. 

39. N.T.—^Rosenberg v. Haggerty, 82 
N.E. 503, 189 N.T. 481. 

Grant or refusal of specific perform¬ 
ance as committed to discretion of 
court see supra § 9. 

40. N.T.—^Rosenberg v. Haggerty, 
supra. 

41. N.T.—^Rosenberg v. Haggerty, 
supra. 

58 C.J. p 1220 note 31. 

42. N.H.—Knox v. Allard, 6 A.2d 716, 
90 N.H. 157. 

Right to specific performance where 
decree would be nugatory or en¬ 
forcement ineffectual see supra §5 
14-16. 

Property in hands of third person 
Where contract to devise realty 
had not been recorded and no effort 
was made by plaintiffs to invalidate 
any of conveyances made by deceased 
before his death, portion of decree 
directing conveyance to plaintiffs of 
part of realty conveyed by deceased 
before his death was improper.— 
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Scham v. Besse, 74 N.E.2d 517, 397 
Ill. 309. 

43. S.D.—^Bates v. Smith, 205 N.W. 
661, 48 S.D. 602. 

44. Ga.—Waters v. Tillman, 22 S.E. 
2d 173, 194 Ga. 552. 

Mo.—State ex rel. Place v. Bland, 183 
S.W.2d 878, 353 Mo. 639. 

45. Ga.—Waters v. Tillman, 22 S.E. 
2d 173, 194 Ga. 552. 

Instruments effectuating compromise 
Ohio.—^Royal Indem. Co. v. McPad- 
den, 4 Ohio Supp. 289, petition 
dismissed 29 N.E.2d 181, 65 Ohio 
App. 15. 

46. Ga.—Waters v. Tillman, 22 S.E. 
2d 173, 194 Ga. 552. 

Pa.—Gialanella v. Ferris, Com.Pl., 62 
LackJur. 93. 

47. Mo.—State ex rel. Place v. 
Bland, 183 S.W.2d 878, 353 Mo. 
639. 

48. N.J.—^Royal Blue Coaches v. Del¬ 
aware River Coach Lines, 52 A.2d 
763, 140 N.J.Eq. 19, appeal dismiss¬ 
ed 65 A.2d 264, 2 N.J. 73. 

49. U.S.—^Marine Midland Trust Co. 
of New York v. Alleghany Corp., 
D.C.N.T., 28 F.Supp. 680. 

Cal.—Goldsworthy v. Dobbins, 243 P. 

2d 883, 110 Cal.App.2d 802. 

N.J.—Schlecter v. Hollander, 78 A. 

2d 279, 11 NJ.Super. 236. 

Ohio.—^Rosenberg v. Callam, App., 55 
N.E.2d 420. 

Pa.—Cochrane v. Szpakowski, 49 A. 

2d 692, 355 Pa. 357. 

Wash.—Hubbell v. Ward, 246 P.2d 
468. 

Relief to defendant on grant of spe¬ 
cific performance see infra $166. 
Enforcement of trust 
Pa.—^Lieberman v. Fabricant, 59 Pa. 
Dist & Co. 443. 
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conditions is not objectionable as the making of a 
new contract by the court®® On the other hand, 
the court will not impose an inequitable condition.®^ 

Time to which relief relates. In accordance with 
the general rule in equity, as discussed in Equity 
§ 600, the court may adapt its relief to the state 
of facts existing at the time of entry of final de¬ 
cree,®2 and the court may decide as to a title in¬ 
volved in accordance with a judgment at law be¬ 
tween the parties rendered after the hearing in the 
suit for specific performance.®^ 

§ 158. Enforcement, and Conformity to 
Terms of Contract 

a. In general 

b. Property and title 


81 aj.s. 

c. Method and terms of payment; 

amount payable 

d. Terms and form of conveyance or 

transfer 

a. In General 

A decree for specific performance shouid, as far as 
possible, place the parties in the condition in which 
they would have been if the contract had been duly per¬ 
formed according to its terms. 

The aim of the court, in granting specific per¬ 
formance, is, as far as possible, to put the parties 
in the condition in which they would have been if 
the contract had been duly performed according to 
its terms.®^ The contract, the enforcement of 
which is decreed, must be the contract which the 
parties actually made,®® as the court will not make 
a contract for the parties,®® and the relief granted 
may,®7 and, in general, must,®® conform to the terms 


Payment for improvement 
Wis.—^Fontaine v. Brown County Mo¬ 
tors Co.. 29 N.W.Sd 744, 251 Wis. 
483. 174 A.L.R. 694. 

50. Wash.—Hubbell v. Ward, 246 P. 
2d 468. 

Necessity that relief granted conform 
to contract see infra S 158. 

Z:ffort to do justice 
In purchaser’s suit for specific per¬ 
formance of contract to convey land, 
consideration for which had been the 
anticipated convenience for vendor in 
havingr purchaser's place of business 
near at hand, judgment of trial court 
requiringr purchaser to pay fifty dol¬ 
lars to vendor as condition to grant¬ 
ing relief sought, after it had become 
obvious that, because of differences 
which had developed between parties, 
vendor was not actually experiencing 
benefit he had anticipated, did not 
constitute making a new contract for 
parties, but on contrary was a com¬ 
mendable effort to shape decree so as 
to do justice.—Crawford v. Carter, S. 
D., 52 N.W.2d 302. 

51. Wash.—Ellis v. Wadleigh, 182 
P.2d 49, 27 Wash.2d 941. 

Pasrment for services 
Specific performance of contract by 
which deceased was to leave property j 
to sister living with and caring for | 
deceased would not be made condi¬ 
tional on reimbursement of niece, 
who was chief beneficiary of deceas¬ 
ed’s will and who cared for deceased 
for last two years and eight months 
of deceased’s life, where niece had 
secured from deceased all that niece 
was entitled to for the services ren¬ 
dered.—^Ellis V. Wadleigh, supra. 

52. Okl.—Superior Oil, etc., Co. v. 
Mehlin, 108 P. 545, 25 Okl. 809, 138 
Am.S.H. 942. 

68 C.J. p 1220 note 34. 

Sate for valuation of stock 
Decree specifically enforcing per¬ 


formance of corporation’s contract to 
retire preferred stock at expiration of 
five-year period by distribution in 
kind of common stock owned by cor¬ 
poration at valuation determined by 
selling price at specified date would 
require valuation of common stock 
as of date of distribution, where, 
by reason of decline in price of com¬ 
mon stock, valuation as of date fixed 
by agreement would deprive prefer¬ 
red shareholders of valuable rights, 
since intent of agreement was to 
accomplish equality of result between 
preferred shareholders, at least where 
the provision for valuation as of date 
specified was merely for convenience. 
—^Levin v. Pittsburgh United Corp., 
199 A. 332, 330 Pa, 457. 

53. Hawaii.—^Laupahoehoe Sugrar Co. 
V. Dalakea, 27 Hawaii 817. 

58 C.J. p 1220 note 35. 

54. Del.—Old Time Petroleum Co. v. 
Turcol, 156 A 501, 18 Del.Ch. 121. 

N.T.—^Robert S. Smith Corp. v. Krau- 
shaar, 292 N,T.S. 410, 249 App.Div. 
789. 

Pa.—Candy v. Kean, 49 A2d 624, 169 
Pa. Super. 596. 

58 C.J. p 1221 note 37. 

55. Neb.—O’Brien v. Fricke, 27 N. 
W.2d 403, 148 Neb. 869. 

58 C.J. p 1221 note 38. 

Decrees held valid 

U.S.—Giesecke v. Pittsburgh Hotels, 
C.C.A.Pa., 152 P.2d 689. 

Ill.—Welsh V. Jakstas, 82 N.B.2d 53, 
401 Ill. 288—^Kovacs v. Krol, 53 N. 
E.2d 456. 385 Ill. 593. 

Mich.—^Milner Hotels v. Ehrman, 11 
N.W.2d 914, 307 Mich. 347. 

Mo.—Adams v. Moberg, 206 S.W.2d 
553, 356 Mo. 1176—^Hartvedt v. 
Harpst, App., 216 S.W.2d 539. 

Vt—^Ackerman v. Carpenter, 29 A2d 
922, 113 Vt. 77. 

Substitution of installment contract 
In suit for specific performance of 
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agrreement to purchase property un¬ 
der which deed was not to be deliver¬ 
ed until balance of purchase price 
had been paid, judgment requiring 
delivery of possession within five 
days and substituting a contract for 
installment payments for parties’ 
agreement was improper.—Jonas v. 
Leland, 176 P.2d 764, 77 Cal.App.2d 
770. 

58. Cal.—OTonas v. Leland, 176 P.2d 
764, 77 Cal.App.2d 770. 

Mo.—Drake v. Hicks, 249 S.W.2d 358. 
Neb.—O'Brien v. pricke, 27 N.W.2d 
I 403, 148 Neb. 369. 

58 C.J. p 1221 note 39. 

Title insurance 

Where contract for purchase of 
realty contained no provision requir¬ 
ing defendant to furnish title insur¬ 
ance for benefit of plaintiff, such re¬ 
quirement could not be added by 
court in directing specific perform¬ 
ance of the contract.—^Bartos v. Czer- 
winski, 34 N.W.2d 566, 323 Mich. 87. 

57. Cal.—^Lifton v. Harshman, 182 P. 
2d 222, 80 Cal.App.2d 422. 

58 O.J. p 1221 note 40. 

58. U.S.—Citizens Bldg, of West 
Palm Beach v. Western Union Tel. 
Co., C.C.A.Pla., 120 P.2d 982. 

Ill.—^Young V. Kowske, 83 N.E.2d 500, 
402 Ill. 114—Jacksonville Hotel 
Bldg. Corporation v. Dunlap Hotel 
Co., 264 IlLApp. 279, modified on 
other grounds 183 N.E. 397, 350 Ul. 
451. 

Ky.—Kentucky Water Service Co. v. 
City of Middlesboro, Inc., 247 S.W. 
2d 40. 

Mich.—Hake v. Groff, 205 N.W. 146, 
232 Mich. 233. 

Pa.—Metzger v. Cruikshank, 57 A. 

2d 703, 162 Pa.Super. 280. 

Tex.—Martin v. Martin, Civ.App., 230 
S.W.2d 647, error refused no re¬ 
versible error^Pisher v. Wilson, 
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of the contract, at least as far as is practicable un¬ 
der the circumstances,59 and, subject to the rules 
permitting, under certain circumstances, specific 
performance as to a substantial part of the contract, 
with compensation as to other matters, as discussed 
supra § 21, the relief granted should include the 
enforcement of the entire contract.®® 

On the other hand, specific performance need not 
be decreed in the very letter of the contract.®^ 
Where exact enforcement of the contract is im¬ 
practicable, plaintiff may sometimes have approxi¬ 
mate relief in some other form which will secure 
to him the substantial advantages of the contract,®2 
and, where performance has been delayed or pre¬ 
vented by defendant so that relief conforming to 
the'literal terms of the contract would be inequita¬ 
ble to plaintiff, or impossible, the relief need not so 
conform.®® Where it would be inequitable to re¬ 
fuse specific performance of an oral contract for 
the sale of real property, it has been held that de¬ 
fendant vendor may not successfully complain of 
enforcement in a manner the most favorable to him 
of all possible alternatives.®^ 

Contract provision as to form of relief. Not¬ 
withstanding a provision in a contract that, in case 
of breach, an injunction to prevent further breach 
and a decree for specific performance may be had, 
the court is not bound to grant the relief so pro¬ 
vided for unless, under the particular circumstances. 


the granting of such relief would be in accordance 
with well established principles and rules of equi¬ 
ty.®® 

Matters reserved hy contract for defendant's de¬ 
termination. Although the right or privilege to 
pass on certain matters preliminary to performance 
is reserved to defendant by the contract, it has been 
held that, if he acts, or fails to act, arbitrarily and 
without right, the court may itself pass on such 
matters, either by itself,®® or, under certain circum¬ 
stances, through a person designated by it.®^ 

Extension of time for performance of contract. 
Where an agreement has been breached and per¬ 
formance prevented by force of law, a chancellor 
may extend the time for performance in order to 
carry out the full intent and purpose of the agree¬ 
ment,®® and, where time is of the essence of the 
contract and default is made, a court of equity 
may enforce performance by extending the time.®® 

Time for performance of decree. The court 
may,70 and usually should,7i fix a time for the per¬ 
formance of the terms of the decree, the time fixed 
to be reasonable under the circumstances ;72 but 
the mere fact that the time is not fixed in the decree 
itself is not necessarily error where the court ex¬ 
pressly retains jurisdiction for the enforcement of 
the decree.73 

Option as to performance. Ordinarily, a decree 


C1V.APP., 185 S.W,2d 186, affirmed 
188 S.W.2d 150, 144 Tex. 53. 

58 C.J. p 1221 note 41. 

Chansrina term of lease 
Tex.—^Bradley v. Howell, Clv.App., 
126 S.W.2d 547, error dismissed, 
judgrment correct. 

Siil>stituted contract 

(1) Where the orisrlnal contract 
has been rescinded and a new con¬ 
tract substituted therefor, the court 
should not decree specific perform¬ 
ance of the origrinal contract.—Brett 
V. Giles, Tex.Civ.App., 127 S.W.2d 473. 

(2) Effect of rescission of contract 
in general see supra $ 50. 

59. Cal.—^Kelley v. Russell, 123 P.2d 
606, 50 Cal.App.2d 520. 

N.C.—^Harper v. Battle, 104 S.B. 658, 
180 N.C. 375, 20 A.L..R. 357. 
Va.—Sale v. Swann, 120 S.R 870, 
138 Va. 198. 

58 C.J. p 1222 note 42. 

60. Cal.—Beal v. United Properties 
Co. of California, 189 P. 346, 46 Cal. 
App. 287. 

58 C.J. p 1222 note 44. 

61. Ohio.—Metz v. Betzner, 67 N.E. 

2d 651, 77 Ohio App. 320, appeal 
dismissed 67 N.E.2d 860, 146 Ohio j 
St. 700. I 


Znsertioii of description 
Court in its discretion may insert 
a pertinent description of the land 
which contract clearly entitles plain¬ 
tiff to have.—^Metz v. Betzner, supra. 

62. U.S.—Greenspahn v. Joseph E. 
Seagrram & Sons, C.A.N.Y., 186 F.2d 
616. 

Fla.—^Presley v. Worthingrton, 53 So. 
2d 714. 

Pa.—Corpus Jaris quoted in Imes v. 
Kaufman, 51 Pa.l>ist. & Co. 169, 
180, 36 Berks Co. 131. 

Wash.—Corpus Jtiris quoted in May¬ 
flower Realty Co. v. Security Sav- 
ing:s & Loan Soc., 72 P.2d 1038, 
1040, 75 P.2d 579, 192 Wash. 129. 

58 C.J. p 1222 note 45. 

63. Wash.—Corpus JUzis quoted in 
Mayflower Realty Co. v. Security 
Savingrs & Loan Soc., 72 P.2d 1038^ 
1040, 75 P.2d 579, 192 Wash. 129. 

58 C.J. p 1222 note 46. 

64. Pa.—Corpus Juris quoted in 
Imes V. Kaufman, 51 Pa.Dist & 
Co. 169, 180, 36 Berks Co. 131. 

Wis.—^Belongia v. Belongia, 214 N. 
W: 840, 193 Wls. 419. 

65. Or.—Oregon Growers* Co-op. 

Ass*n V. Lentz, 212 P. 811, 107 Or. I 
561. I 


66. Md.—^Louis K. Liggett Co. v. 
Rose, 136 A. 651, 152 Md. 146. 

58 C.J. p 1223 note 49. 

67. Md.—Coale v. Barney, 1 Gill & 
J. 324. 

68. Pa.—^Levin v. Pittsburgh United 
Corp., 199 A. 332, 330 Pa. 467. 

69. Pa.—^Levin v. Pittsburgh United 
Corp., supra. 

70. Colo.—^Price v. Immel, 109 P. 
941, 48 Colo. 163. 

58 C.J. p 1223 note 52. 

71. N.C.—^Bateman v. Hopkins, 73 S. 
E. 133, 157 N.C. 470, Ann.Cas.l913C 
642. 

58 C.J. p 1223 note 53. 

72. Kan.—Steele v. Burrows, 233 P. 
1027, 118 Kan. 90. 

Tex.—Copeland v. Bennett, Civ.App.. 

243 S.W.2d 264. 

Installment contract 

The court properly decreed that 
installment payments should mature 
at the time of its decree for specific 
performance.—^Norton v. Van Voorst, 
231 P.2d 947, 191 Or. 577. 

73. m.—^Hess V. Weicker, 139 N.E. 
405, 308 Ill. 270. 

58 CJ. p 1223 note 55. 
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for specific performance should not leave the mat¬ 
ter of performance optional with either party.^^ 

h. Property and Title 

A person may not be compelled to transfer or accept 
property or title other than that for which he contracted. 

Subject to certain qualifications in respect of the 
enforcement of partial performance with or with¬ 
out compensation, discussed supra § 21, a person 
may not be compelled to transfer or convey prop¬ 
erty other than that which by his contract he 
agreed to transfer or convey nor may a party be 
compelled to accept property,^6 or an interest 
therein,^*^ other than that for which he contracted. 

c. Method and Terms of Payment; Amount 
Payable 

While the relief awarded should be in accordance 
with the provisions of the contract In respect of the 
method and terms of payment, and the amount payable, 
circumstances may in some cases Justify a departure 
from the general rule, as where performance in strict 
conformity with the contract has been prevented by an 
act of the defendant. 

While the relief granted in respect of the method 
or medium,78 and tenns,78 of payment should, as 
far as possible, conform to the provisions of the 
contract, departure from the strict terms thereof 
may be warranted by defendant’s prevention of 
performance in compliance therewith,80 or by im¬ 
possibility of such performance because of lapse of 
time*^ or other eventuality.82 However, even 
where defendant vendor has improperly refused to 
convey, where the period of delayed payments pro¬ 
vided for by the contract has expired, the court 


has declined to allow him a further period.^^ The 
courts have recognized the propriety of alterna¬ 
tive provisions as to payment,and of a provision 
not more onerous than the terms of the contract.85 
A reasonable provision may be made in the decree 
to give plaintiff purchaser an opportunity to carry 
out its provisions. 8 6 Where the contract is silent 
as to the terms and conditions of a purchase-money 
mortgage, the court may provide that the mortgage 
shall contain the usual terms and conditions of a 
real estate mortgage.87 

Amount payable. The provisions of the contract 
and the amount paid thereunder govern in fixing the 
amount payable by a purchaser,S8 but defendant 
vendor may not successfully object to a decree di¬ 
recting plaintiff purchaser to pay an amount in ex¬ 
cess of that specified in the contract.^8 Where de¬ 
fendant avoids a decree for specific performance 
of some of several lots, by setting up the statute 
of frauds, a deposit by the purchaser on all the 
lots may properly be allowed as a credit for the lots, 
the conveyance of which is decreed.^® The pur¬ 
chaser may, under certain circumstances, be en¬ 
titled to a credit for an advancement by way of 
costs properly taxed,®! or may be subject to a 
charge for interest, as discussed infra § 162. In 
accordance with the general rule that the court 
may adapt its relief to the state of facts existing 
when the decree is entered, discussed supra § 157, 
the amount payable is the amount due at the time 
of the decree,®® and the court may, under proper 
pleading and proof, include installments of the pur¬ 
chase price which fall due pending suit®® Dam¬ 
ages resulting from breach of contract by the ven- 


74. Idaho.—^Thompson v. Burns, 99 
P. Ill, 15 Idaho 572. 

58 C.J. p 1223 note 56. 

75. Wash.—^Richardson ▼. Sears, 133 
P. 1010, 74 Wash. 499. 

58 C.J. p 1223 note 59. 

78. Mich.—Schultz v. Silver, 35 N. 
W.2d 383, 323 Mich. 454. 

58 C.J. p 1223 note 60. 

77. Md.—Ellicott v. White, 43 Md. 
145. 

58 C.J. p 1223 note 60. 

78. Wash.—Corpus Juris guoted in 
Mayflower Realty Co. v. Security 
SavingTS & Loan Soc., 72 P.2d 1038, 
1040, 75 P.2d 579, 192 Wash. 129. 

58 O.J. p 1224 note 63. 

79. Wash.—Corpus Juris quoted in 
Mayflower Realty Co. v. Security 
Savinsrs & Loan Soc., 72 P.2d 1038, 
1040, 75 P.2d 579, 192 Wash. 129. 

58 C.J. p 1224 note 64. 

80. Wash.—Corpus Juris quoted in 
Mayflower Realty Co. v. Security 


Savingrs & Loan Soc., 72 P.2d 1038, 
1040, 76 P.2d 579, 192 Wash. 129. 

58 C.J. p 1224 note 65. 

81. Wash.—Corpus Juris quoted in 
Mayflower Realty Co. v. Security 
Savings & Loan Soc., 72 P.2d 1038, 
1040, 76 P.2d 679, 192 Wash. 129. 

58 C.J. p 1224 note 66. 

82. Wash.—Corpus Juris quoted in 
Mayflower Realty Co. v. Security 
Savings & Loan Soc., 72 P.2d 1038, 
1040, 75 P.2d 579, 192 Wash. 129. 

58 O.J. p 1224 note 67. 

83. Kan.—Crockett ▼. Gray, 18 P. 
905, 39 Kan. 659. 

Wash.—Corpus Juris quoted in May¬ 
flower Realty Co. v. Security Sav¬ 
ings & Loan Soc., 72 P.2d 1038, 
1040, 76 P,2d 579, 192 Wash. 129. 

84. Tex.—Wilson v. Beaty, Civ.App., 
211 S.W. 524. 

58 C.J. p 1225 note 70. 

85. Colo,—^Price v. Immel, 109 P. 
941. 48 Colo. 163. 

58 C.J. p 1224 note 69. 
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86. Mass.—Noyes v. Bragg, 107 N.E. 
669, 220 Mass. 106. 

58 C.J. p 1225 note 71. 

87. Kan.-—Harrel v. Neef, 102 P. 838, 
80 Kan. 348. 

88- Mass.—^Rix v. Dooley, 77 N.E.2d 
233, 322 Mass. 303. 

Mich.—^Nelson v. Galpin, 269 N.W. 
686, 277 Mich. 529. 

N.T.—^Novakowski v. Klausner, 101 
N.T.S.2d 891, 278 App.Div. 606. 
58 C.J. p 1225 note 74. 

89. Ill.—^Barnett v. Meisterling, 158 
N.E. 806, 327 Ill. 664. 

58 C.J. p 1225 note 75. 

90. N.J.—^Sargent v. Realty Traders, 
88 A 1048, 82 N.J.Eq. 331, Ann.Cas. 
1915C 488. 

91. 111.— Ackerberg v. Dies, 109 N.E. 
1021, 269 ni. 392. 

58 C.J. p 1226 note 77. 

92. Pa.—Shaw v. Bayard, 4 Pa. 257 , 

93. Mass.—^Bauer v. International 
Waste Co., 87 N.E. 637, 201 Mass- 
197. 

58 C.J. p 1226 note 80. 
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dor may properly be allowed in a decree for speci¬ 
fic performance by way of reduction from the con¬ 
tract price.S^ 

d. Terms and Form of Conveyance or Transfer 

Ordinarily, on entering a decree of specific perform¬ 
ance the court should follow the provisions of the con¬ 
tract in respect of the terms and form of conveyance 
or trans'er which it orders. Where the contract is sil¬ 
ent as to the form of deed, some authorities hold that 
a warraniy deed is implicit, but others take the view 
that the court should order a deed without warranties. 

Ordinarily, the court, in providing for a con¬ 
veyance or other formal transfer, should follow 
and give effect to the terms of the contract,^5 as, 
for example, in respect of the description of the 
property to be transferred,®® the nature of the 
deed,®7 and the person or persons to whom the 
conveyance or transfer should be made.®® How¬ 
ever, a change in conditions after the making of 
the contract,®® or the conduct of the prospective 
grantee,^ may justify a departure from the strict 
terms of the contract, and the prospective grantee 
may waive his right to enforcement in accordance 
with the contract® 

While the court should, in decreeing a conveyance 
of land, identify the boundaries with reasonable 
certainty,® there is no hard and fast rule requiring 
a description or designation of the property, that 
is to be transferred or conveyed, to be in accordance 
with the strict letter of the contract,^ and the 
court may include descriptive matter which properly 


describes the property,® or an item,® covered by 
the contract, although such descriptive matter or 
item is not specifically mentioned in the contract, 
provided the proof authorizes the inclusion of the 
matters not mentioned.^ The decree may refer to 
plaintiff^s complaint for a description of the land 
involved.® 

Warranties. Even though the purchaser has 
waived defects in title, the court in decreeing speci¬ 
fic performance may require that the conveyance 
contain warranties against encumbrances placed on 
the property by the vendor.® If the contract is 
silent as to warranties in the deed, according to 
some authorities a deed with covenants of warranty 
may be required,l® but, according to other au¬ 
thorities, the court may not compel the giving of a 
deed with covenants of warranty and seizin.^! Un¬ 
der a contract calling for a “good title,” the court 
should not order delivery of a warranty deed, as 
the obligation may be satisfied by a deed without 
covenants of warranty.^® 

Leases. A contract to execute a lease calls for 
a lease with the usual provisions.^® The court may 
direct the lease to be dated at a time antecedent to 
alleged breaches, in order to give plaintiff his ac¬ 
tion on the covenants.!^ 

Person not party to contract. A grantee of the 
property, who takes with knowledge of plaintifFs 
right to a conveyance, may be required to convey 
only by a quitclaim deed, it has been held, where the 


94h Ala.—Catanzano v. Hydinger, 
170 So. 214, 233 Ala. 116. 

95. Mich.—Abraham v. Stewart, 46 
N.W. 1030, 83 Mich. 7, 21 Am.S.R. 
585 . 

58 aj. p 1226 note 85. 

Date of deed 

A provision of decree for specific 
performance of contract to sell realty 
that vendors* deed to purchasers 
should be dated as of date of pur¬ 
chasers' execution and recordingr of 
mortgragre thereon as security for 
their note, sigrned on same date, for 
amount of loan obtained by them as 
required by contract, was not unrea¬ 
sonable, as purchasers were required 
to acquire title on such date in order 
to support and secure mortgagee.— 
ICovacs V. ICrol, 53 M’.£1.2d 456, 385 Ill. 
593. 

96. N.T.—^Myrtle Realty Co. v. Kal- 
ter, 115 N.Y.S. 694, 131 App.Div. 
281. 

58 aj. p 1226 note 86. 

97. Ky.—^Darby v. Richardson, 8 
J.J.Marsh. 544. 

58 aJ. p 1226 note 87. 


98. Ga.—^Kraft v. Hendry, 103 S.E. 
169, 150 Ga. 155. 

58 C.jr. p 1226 note 88. 

Furchaser obtained by agency 

Under agency contract to sell real¬ 
ty to third person, decree of specific 
performance would be for convey¬ 
ance to a designated purchaser ob¬ 
tained by agent, not to agent himself. 
—^Kane v. McClenachaji, 159 A. 61, 
104 Pa.Super. 417. 

99. Pa.—Corpus JUris quoted In 
Imes V. Kaufman, 51 Pa.Dist. & Co. 
169, 180, 36 Berks Co. 131. 

58 C.J. p 1226 note 82. 

1. Pa.—Corpus Juris quoted In Imes 

V. Elaufman, 51 Pa.Dist.&Co. 169, 
180, 36 Berks Co. 131. 

58 C.J. p 1226 note 83. 

2. N.M.—Jasper v. Wilson, 94 P. 951, 
14 N.M. 482, 23 Li.R.A.,N.S., 982. 

58 C.J. p 1226 note 84. 

3. Ky.—Tribble v. Davis, 3 J.J. 
Marsh. 633. 

4. Ohio.—St. Xavier College v. 
Briggs, 33 Ohio Cir.Ct. 468. 

58 C.J. P 1226 note 90. 

5. Mich.—^Bailer v. Spivack, 182 N. 

W. 70, 213 Mich. 436. 

58 C.J. P 1227 note 91. 
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6. Mont—^Hogan v. Thrasher, 233 
P. 607. 72 Mont 318. 

58 C.J. p 1227 note 92. 

7. N.Y.—Weintraub v. Kruse, 187 
N.Y.S. 713, 195 App.Div. 807. 

58 C.J. p 1227 note 93. 

8i Iowa—^Poster v. Bowman, 7 N.W. 
513, 55 Iowa 237. 

9. Ala—^McKenzie v. Sutton, 34 So. 
2d 825, 250 Ala 447. 

10. Ark.—Kromray v. Stobaugh, 206 
S.W.2d 171, 212 Ark. 377—Skinner 
V. Stone, 222 S.W. 360. 144 Ark. 353. 

Va—^Bond v. Crawford, 69 S.B.2d 470, 
193 Va 437. 

58 CJ. p 1227 note 95. 

11. Colo.—^Michel! v. Taylor, 159 
P.2d 912, 114 Colo. 258. 

Mass.—^Pieczarka v. Pleczarka 101 
N.E.2d 351. 

58 C.J. p 1227 note 96. 

12. Mass.—^Bpdee Corp. v. Rich¬ 
mond, 75 N.E.2d 238, 321 Mass. 673. 

13. Conn.—Eaton v. Whitaker, 18 
Conn. 222, 44 Am.D. 586. 

Neb.—^Bennett v. Moon, 194 N.W. 802, 
110 Neb. 692, 31 A.L..R. 495. 

14. Wis.—Noonan v. Orton, 21 WUl 
283. 
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conveyance to him was by quitclaim deed,^® but a 
grantee of a vendor under a deed containing full 
covenants has been required to convey by a similar 
deed where the purchaser plaintiff was entitled to 
such a deed under the contract.^® In general, the 
heirs or representatives of a deceased party to a 
contract are not required to convey with general 
warranties.i7 in a suit by an assignee of the pur¬ 
chaser, the decree may direct the conveyance to be 
made directly to such assignee,even where the 
purchaser attempts to avoid the assignment.^® 

Acknowledgment, Notwithstanding a contract 
for the conveyance of a homestead estate was not 
acknowledged, the court may, it has been held, 
properly require an acknowledgment of the release 
of the homestead-20 

§ 159. Relief Authorized by Pleading and 
Proof in General 

The relief awarded in a suit for specific performance 
should conform to the pleadings and proof. 

In accordance with the general rules discussed 
in Equity § 604, the relief awarded in a suit for 
specific performance should be based on the is¬ 
sues raised by the pleadings and supported by the 


proof.2^ More specifically, relief awarded to plain¬ 
tiff must be authorized by, or be in conformity with,, 
his pleading22 in respect of the contract to be en¬ 
forced,2® the parties thereto,2^ the description of 
the property involved,25 and the amount to be paid' 
as the purchase price.®® The decree may properly 
omit items not in issue,27 but the mere fact that an 
item was not mentioned in the pleading or proof 
in a suit for specific performance of a contract for 
the conveyance of land does not prevent the mak¬ 
ing of provision for the inclusion of such item in 
the deed, where it would have passed under the 
deed without a specific reference.®^ 

Prayer. While, in order that specific perform¬ 
ance may be granted, the necessity that it should’ 
be sought in some affirmative manner has been- 
recognized,®® where there is a prayer for specific- 
performance, judgment therefor may be granted,, 
where otherwise authorized, although there is also a 
prayer for other specific relief.®® In accordance 
with the general rule and its qualifications and 
limitations, as discussed in Equity § 607, where 
the bill or complaint in a suit for specific perform¬ 
ance contains a prayer for general relief, the court 
may grant any relief consistent with the facts, 
pleaded and proved,and the court may in some 


15. Neb.—^Peterson v. Ramsey, 110 
N.W. 728, 78 Neb. 236. 

16. Mich.—^Lovejoy v. Potter, 26 N. 
W. 844, 60 Mich. 95. 

17. W-Va-—^Moore v. Moore, 104 S.B. 
266, 87 W.Va, 9. 

68 C.J. p 1227 note 2. 

18. Pa.—Schaefter v. Herman, 85 A. 
94, 237 Pa. 86. 

58 C.J. p 1227 note 3. 

19. Where vendor did not object 
Minn.—Gill v. Newell, 13 Minn. 462. 

20. m.—Ackerberg: v. Dies, 109 N.B. 
1021, 269 Ill. 392. 

21. Cal.—Janssen v. Davis, 29 P.2d 
196, 219 Cal. 783. 

Colo.—Mlcheli v. Taylor, 159 P.2d 
912, 114 Colo. 258. 

Bl.—Richards v. Davis, 185 N.B. 586, 
362 111. 277. 

Mich.—^Bicholtz v. Grunewald, 21 N. 

W.2d 914, 313 Mich. 666. 

Tex.—^Bradley v. Howell, Civ.App., 
126 S.'W.2d 547, emr dismissed, 
judgement correct. 

58 CJ. p 1228 note 9. 

Incidental relief see infta § 161 a. 
Judgments or decrees held proper 
(1) In general. 

Cal.—^Iverson v. Roberts, 17 P.2d 
1004, 128 Cal.App. 538. 

Conn.—Schneidau v. Manley, 39 A.2d 
885, 131 Conn. 285. 

Fla.—Sager v. Roberts, 54 So.2d 157. 
Da.—Greater New Orleans Home¬ 
stead Ass> T. Harvey, App., 158 
So. 852, 


Wash.—Hubbell v. Ward. 246 P.2d 
468. 

W.Va.—Bowden v. Laing, 138 S.E. 

449, 103 W.Va. 733. 

58 C.J. p 1227 note 8. 

(2) Under complaint for specific 
performance alleging that both pur¬ 
chasers signed note, court could en¬ 
ter personal judgment on note 
against purchaser not signing escrow 
agreement—^Brown v. Roberts, 9 
P.2d 617, 121 CalA.pp. 654. 

Unproved items 

In suit for specific performance, an 
allowance for past interest insur¬ 
ance, taxes, and other items was er¬ 
roneous, where such items were not 
proved,—Janssen v. Davis, 29 P.2d 
196, 219 Cal. 783. 

22. U.S.—German Baptist Orphans' 
Home V. Union Banking Co., D.C. 
Mich., 13 F.Supp. 814. 

Colo.—^Micheli v. Taylor, 159 P.2d 
912, 114 Colo. 258. 

HI.—^Richards v. Davis, 185 N.E. 586, 
362 Ill. 277. 

Iowa.—^Dunlop v. First Trust Joint 
Stock Land Bank of Chicago, 270 
N.W. 362, 222 Iowa 887. 

Tex.—^Brett v. Giles, Civ,App., 127 
S.W.2d 473 —Bradley v. Howell, 
Civ.App., 126 S.W.2d 647, error dis¬ 
missed, judgment correct 
68 C.J. p 1228 note 10. 

23. U.S.—^Ellis V. Treat Alaska, 236 
F. 120, 149 C.C.A. 330. 

58 C.J. p 1228 note IL 
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24. Ill.—Richards v. Davis, 185 N.E. 
586, 352 Ill. 277. 

25. Cal.—Holman v. Vallejo, 19 Cal. 
498. 

58 C.J. p 1228 note 12. 

26b Ky.—^Buckhorn Coal & Lumber< 
Co. V. Lewis, 23 S.W.2d 596, 232 Ky. 
415. 

58 C.J. p 1228 note 13. 

27. Tenn.—^Badger v. Boyd, 65 S.W. 
2d 601, 16 Tenn-App. 629. 

28. Mont.—^Hogan v. Thrasher, 233- 
P. 607, 72 Mont 318. 

58 C.J. p 1228 note 14. 

29. Mich.—Jefferson Park Land Co. 
V. Pascoe, 224 N.W. 420, 246 Mich. 
96. 

58 C.J. p 1228 note 15. 

30. Colo.—^Petri v. Doughty, 227 P. 
388, 75 Colo. 55L 

Scope of relief 

Prayer for relief in suit for speci¬ 
fic performance does not determine - 
scope of plaintiff's right to relief.— 
Grantham v. Grantham, 171 S.E. 331, 
205 N.C. 363. 

31. Ill.—Smith V. Milk Wagon Driv¬ 
ers' Union Local No. 753, Interna¬ 
tional Brotherhood of Teamsters, 
Chauffeurs, Stablemen and Helpers 
of America, 56 N.E.2d 644, 323 Ill. 
App. 657. 

Pa.—Corpus Juris <iuoted in imes v. 
Kaufman, 51 Pa.Dist&Co. 169,. 
180, 36 Berks Co. 131. 

58 C.J. p 1229 note 18. 
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cases grant or award partial relief.32 While 
there is authority for the view that the court 
may grant relief on the issues tendered by the 
pleadings, even though such relief is inconsistent 
with the specific relief prayed for,23 the view has 
"been taken that, under a prayer for general relief 
in a suit for specific performance of a contract, 
plaintiff is not entitled to any relief which is in¬ 
consistent with the case made by the petition,34 and 
which is not germane to the prayer for specific 

relief. 35 

§ 160. Relief to Parties in General 

A decree in a specific performance suit must be con¬ 
fined to adjudication of the rights and claims of parties 
to the action. 

The decree rendered in a suit for specific per¬ 
formance must be confined to the adjudication of 
the rights of parties to the suit,36 and it may not 
adjudicate in respect of a person’s right or interest 
in real property so as to bind such person where 
he has not been made a party.37 The court may, 
however, grant such relief for or against the vari¬ 
ous parties to the suit as the condition of the cause 
permits,38 and, while the rights of parties defend¬ 
ant, as between themselves, may not be determined, 
in the absence of any issues as to such rights under 
tlie pleadings,33 in a suit for specific performance 


brought by a purchaser against the vendor and a 
subsequent purchaser from the vendor the decree 
should, if possible, provide for the complete ad¬ 
justment of the matter as to all parties,^*^ including 
the rights between the vendor and such subsequent 
purchaser."*! Where the joint owners of a contract 
seek to enforce it, if any are not entitled to relief, 
no relief may be granted.*^ A defendant who holds 
under defendant vendor, but who is a mere volun¬ 
teer and not a bona fide holder, ordinarily is not 
entitled to protection where specific performance of 
a contract to sell real property is granted in a suit 

by the purchaser.* 3 

Suits against heirs and representatives of de¬ 
ceased party to contract. The decree may require 
defendant personal representative of a deceased 
party to the contract, the enforcement of which is 
sought, to transfer his interest as representative in 
an item covered by the contract,** and may vest in 
plaintiff purchaser, in a suit for specific perform¬ 
ance of a contract for the sale of land, the title 
of defendant heirs of the vendor.*5 A decree 
against infant heirs in performance of a contract 
of sale made by their ancestor may direct a con¬ 
veyance of the legal title by them after they become 
of age,*3 and that, in the meantime, the purchaser 
be permitted to receive and retain possession of the 


3CaJxuictlve relief 

Ill.—Smuk V. Hryniewiecki, 17 N.B. 
2d 223, 369 Ill. 546. 

32. Ala.—^McKenzie v. Sutton, 34 So. 
2d 825, 250 Ala. 447. 

Partial performance generally see 
supra § 21. 

Part of property 

Where in action for specific per¬ 
formance of contract to leave prop¬ 
erty by will plaintifC asked not only 
that all the property of decedent be 
awarded to him, but also asked for 
.general relief, the decree granting 
only a part of the property of dece¬ 
dent to plaintiff was valid.—^Anson 
V. Haywood, 74 N.B.2d 489, 397 Ill. 
370. 

33. Iowa.—^Relger v. Turley, 131 N. 
W. 866, 151 Iowa 491. 

34. Ga.—Taylor v. Cureton, 25 S.K 
2d 815, 196 Ga. 28. 

S8 C.J. p 1229 note 20. 

35. Ga.—^Taylor v. Cureton, supra. 

58 C.J. p 1229 note 21. 

SEoney JudgxneiLt 

A prayer for general relief in con¬ 
nection with entire petition was in¬ 
sufficient to authorize finding of a 
money judgment in favor of plaintiff, 
where such relief would not be ger¬ 
mane to prayer for specific perform¬ 
ance and for injunction.—Christopher 
V.. Whitmire, 34 S.B.2d 100, 199 Ga. 
280. I 


36. Ark.—^Haines v. Rumph, 228 S. 
W. 46, 147 Ark. 425. 

Ill.—^Almon V. American Carloading 
Corp.. 58 N.E.2d 199, 324 IlLApp. 
312. 

Kan.—^Brant v. Nelson, 83 P.2d 684, 
148 Kan. 534, rehearing denied 85 
P.2d 38, 149 Kan. 1. 

Ky.—^Lovelady v. Everett, 145 S.W.2d 
62, 284 Ky. 479. 

Tex.—^Bradley v. Howell, Civ.App., 
126 S.W.2d 547, error dismissed, 
judgment correct. 

37. N.T.—Saphir v. Herlihy, 226 N. 
Y.S. 255, 131 Misc. 422, affirmed 226 
N.T.S. 900, 222 App.Div. 839. 

58 C.J. p 1229 note 24. 

Heirs of former owner 
In Sr suit for specific performance 
of a contract for the purchase of real 
property, the judgment may not di¬ 
rect that a trust deed made by a for¬ 
mer owner be vacated and canceled 
of record where the heirs of such 
owner are not parties to the suit.— 
Fish V. Deady, 215 N.Y.S. 374, 127 
Misc. 332. 

KCortgagee 

Decree for specific performance of 
contract for sale of mortgaged realty 
containing provision that, if it should 
be impossible for vendors to pay off 
the existing mortgage at a “reason¬ 
able charge,*’ then purchasers* de¬ 
posit should be returned and contract 
' declared void, was beyond power of 
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I equity, where mortgagee was not a 
party, and decree was therefore mod¬ 
ified to provide that purchasers 
should take title subject to existing 
mortgage with abatement of amount 
of mortgage.—Rankin v. Compton, 50 
A2d 642, 139 N.J.Eq. 389. 

38. Ill.—Waggoner v. Saether, 107 
N.B. 859, 267 Ill. 32. 

58 C.J. p 1229 note 25. 

39. Iowa.—^Larson v. Smith, 156 N. 
W. 813, 174 Iowa 619. 

58 C.J. p 1229 note 26. 

40. N. J.—^Patterson v. J. D. Loiseaux 
Lumber Co., 114 A. 336, 92 N.J.Bq. 
569, reversed on other grounds 116 
A. 697, 93 N.J.Eq. 446—Saldutti v. 
Flynn, 65 A, 246, 72 N.J.Eq. 157. 

41. N.J.—Saldutti V. Flynn, supra. 
58 C.J. p 1229 note 28. 

42. Ala—^Davis v. Williams, 30 So. 
488, 130 Ala 530, 54 L.R.A. 749, 89 
Am.S.R. 55. 

43. Mass.—^Noyes v. Bragg, 107 N.B. 
669, 220 Mass. 106. 

44. Mass.—^Murphy v. Murphy, 104 
N.E. 466. 217 Mass. 233. 

58 C.J. p 1230 note 31. 

45. Ala—^Easton v. Roe, 64 So. 55, 
185 Ala 71. 

58 C.J. p 1230 note 32. 

46. N.Y.—Sutphen v. Fowler^ t 
Paige 280. 
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property.47 Such a decree should order the infants 
only to release and convey all the title whereof 
their ancestor died seized,^® and should not order 
them to enter into any personal covenants.**® 

§ 161. Alternative, Additional, and Incidental 

or Ancillary Relief 

a. In general 

b. Rescission and restoration in lieu of 

specific performance 

c. Quieting title and canceling deeds 

d. Accounting 

c. Injunction 

f. Discharge of encumbrances 

g. Admeasurement of dower 

h. Establishment and enforcement of 

lien 

i. Recovery of rents and profits 
a. In General 

In a proper case the court may grant alternative, 
additional, or incidental relief in a suit for specific per¬ 
formance. 

In accordance with general rules as to granting 
complete relief in respect of the subject matter and 
as to retaining jurisdiction for that purpose, as 
discussed supra § 157, the right of the court to 


grant such alternative,50 additional,51 or incidental 
or ancillary52 relief as is necessary to work out 
the equities of the parties to the suit has been 
recognized. The authority of the court to retain 
jurisdiction to grant alternative relief, where speci¬ 
fic performance is not granted, extends, according 
to some cases, even to matters with respect to which 
it would not originally have had jurisdiction ;55 
but, where plaintiff fails to establish any basis for 
equitable relief, the authority of the court to re¬ 
tain the case to grant other relief, in respect of 
which the remedy at law is complete and adequate, 
has been denied.5^ Where specific performance is 
entirely practicable under the facts, the court will 
not provide in its decree for alternative relief in 
lieu of such performance.55 The relief must be 
such as is within the jurisdiction of the court to 
grant.56 

Reformation of instrument Where, in a suit 
for specific performance, it becomes equitable to 
do so, it has been held that the court may decree 
reformation of an instrument.57 On the other hand, 
there are authorities holding in suits for specific 
performance that the court will not reform a con¬ 
tract for the sale of land and also order its specific 
performance,58 and that imder a prayer for specific 


47. N.Y.—Sutphen v. Fowler, supra. 

48. N.Y.—^Matter v. Fllison, 6 Johns 
Ch. 261. 

49. N.Y.—^Matter of Klllson, supra. 

69. CaJ.—^De Mattos v. McGovern, 77 
P.2d 522, 25 Cal.App.2d 429. 

Colo.—Zamboni y. Graham, 88 P.2d 
98, 104 Colo. 23. 

Ill.^Doll Y. Continental HI. Nat. 
Bank & Trust Co. of Chicago, 61 
N.F.2d 875, 326 UlA.pp. 264. 

Kan.—Corpus Juris olted iu McEnul- 
ty v. McEnulty, 69 P.2d 1105, 1110, 
146 Kan. 198. 

Mich.—^Van Camp y. Van Camp, 289 
N.W. 297, 291 Mich. 688. 

N.Y,—Saperstein v. Mechanics* Ot 
Farmers* SaYings Bank of Albany, 
126 N.E. 708, 228 N.Y. 257—Part- 
low Y. Mulligan. 76 N.Y.S.2d 181. 

Pa.—•'Williams v. Benzing, 53 Pa.Dlst. 
&Co. 559. 

58 C.J. p 1230 note 35. 

Xmpressing trust ou property 

Cal.—^De Mattos y. McGoYern, 77 P.2d 
522, 25 Cal.App.2d 429. 

N.J.—^Hill V. nibble, 28 A.2d 780, 132 
N.J.Ea. 486. 

Power recognized by statute 

N-T.—Glick v. Beer, 33 N.Y.S.2d 838, 
263 App.DiY. 599. 

51. Mass.—Nigro v. Conti, 66 N.E. 
2d 353, 319 Mass. 480, 165 A.Ii.R. 
752. 


Pa.—^Rinios v. Tritsch, 69 A.2d 120, 
363 Pa. 127. 

58 C.J. p 1230 note 36. 

Resignation from corporate office 
In suit by buyer for specific per¬ 
formance of agreement to sell nearly 
all shares of sto<l£ of corporation, 
defendant who refused to carry out 
sale could, as part of decree of spe¬ 
cific performance, be required to re¬ 
sign as an ofiicial in corporation, 
since it would imperil right of plain¬ 
tiff to allow defendant to remain in 
key position in corporation in which 
defendant no longer was interested 
and in which all but a nominal inter¬ 
est has passed to plaintiff.—Nigro v. 
Conti, 66 N.E.2d 353, 319 Mass. 480, 
165 A.L.R. 752. 

58. Mo.—Corpus Juris cited ia State 
ex rel. Place y. Bland, 183 S.W.2d 
878, 891, 353 Mo. 639. 

I N.J.—Hill V. Ribble, 28 A.2d 780, 132 
N.J.Ea. 486. 

58 C.J. p 1230 note 37. 

Recovery of possesslou 
The power of the court to grant 
possession of premises may be inci¬ 
dental to granting specific perform¬ 
ance so that decree may be made ef¬ 
fective.—^Pier V. Margulies, 73 N.Y.S. 
2d 309—58 C.J. p 1230 note 37 £b]. 

53. Wash.—Nelson v. Title Trust 
Co., 100 P. 730, 52 Wash. 258, 

58 C.J. p 1231 note 38. 
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64. Ill.—O’Donnell v. Henley, 158 N. 

B. 692, 327 Ill. 406. 

58 C.J. p 1231 note 39. 

Zucideutal relief denied where main 
relief in suit for specific perform¬ 
ance was denied. 

Mich.—^Morten v. Zevalkink, 8 N.W. 
2d 642, 304 Mich. 572, rehearing 
denied 9 N.W.2d 913, 304 Mich. 
572. 

Pa.—^Ramsey v. DeHaven, Com.Pl., 
65 Montg.Co. 71, 63 York Lieg.Rec. 
177. 

Tex.—Bradley v. Howell, Civ.App., 
126 S.W.2d 547, error dismissed. 
Judgment correct. 

55. Cal.—^Laske v. Lampasona, 200 
P.2d 871, 89 CaLApp.2d 284. 

66. N.H.—Day v. Washburn, 81 A. 
474, 76 N.H 203. 

58 C.J. p 1231 note 40. 

67. Ga.—^Martin v. Oakhurst De¬ 
velopment Corp., 29 S.E.2d 179, 197 
Ga. 288. 

Mich.—Drysdale v. Marheine, 215 N. 

W. 329, 240 Mich. 529. 

Mo.—^Last Chance Mining Co. v. 

Tuckahoe Mining Co., 202 S.W. 287. 
Decree for specific performance as 
incidental relief in suit for refor¬ 
mation see Reformation of Instru¬ 
ments 9 87 c (2). 

58. Nev.—^De Remer v. Anderson, 
169 P. 737, 41 Nev. 287. 
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performance the court may not reform a contract.®® 

Pleading, proof, and parties^ Alternative, ad¬ 
ditional, or incidental relief must be authorized by 
the pleadings®® and proof,and there should not 
be an attempt to adjudicate as to the rights of a 
person who is not a party to the suit.®® Under a 
prayer for general relief, however, the court may 
properly grant such relief as is consistent with the 
pleading®® and proof ;®4 but there is authority for 
the view that relief which is entirely distinct from, 
and repugnant to, the prayer for specific perform¬ 
ance cannot be granted under the general prayer.®® 

b. Eescission and Restoration in Lieu of Speci¬ 
fic Performance 

Where specific performance of a contract is denied, 
the court may decree the rescission of the contract. 

Where specific performance of a contract to con¬ 
vey land is denied, its rescission may be decreed,®® 
as, for example, where specific performance is 
sought by the vendor®^ or by the purchaser®® un¬ 
der a contract for the sale of land, or by a parly 


to a contract for the exchange of property;®® and 
where the vendor is plaintiff, he may, in a proper 
case, have a decree for the restoration of the pos¬ 
session of the land.7® Rescission must, however, be 
authorized by the pleadings^i and proof.The 
vendor may not be held responsible for a return 
of a deposit on the purchase price where the con¬ 
tract expressly provides that the realty agent shall 
return the amount of the purchaser’s deposit in the 
event that the vendor’s title is not valid.^® 

Recovery of rents and profits on denial of speci¬ 
fic performance is discussed infra, subdivision i of 
this section. 

c. Quieting Title and Canceling Deeds 

Where the pleadings and proof authorize such re¬ 
lief the court may in a suit for specific performance can¬ 
cel outstanding instruments affecting titie and quiet the 
titie Involved. 

Provided the pleadings'^^ and proofs® authorize 
such lelief, in a suit to compel the specific perform¬ 
ance of a contract to convey lands, the court may 
quiet plaintiff’s title,^® and, as incident to granting 


N.J.—Schwai^man v. Crevelinsr, 96 
A. 896, 85 N.J.£q. 402—^Davlmos v. 
Green, 92 A. 96, 83 N.J.Ea. 596. 
ncatual mistake 

An executory agreement to sell 
land will not be reformed by insert¬ 
ing a provision that the land was 
subject to a right of way claimed to 
have been omitted by mutual mis¬ 
take, and enforced as reformed.— 
Vogt V. Mullin, 89 A. 533, 82 N.J.EQ. 
452. 

Tn. bnyers’ action for specific per¬ 
formance of contract of sale made 
by business broker on behalf of sell¬ 
ers, where it appeared that agent 
had been without authority to insert 
in contract of sale a restrictive 
clause providing that sellers would 
not engage in competing business 
but buyers expressed willingness to 
waive such restriction, court was 
without authority to reform agree¬ 
ment in conformity with the buy¬ 
ers’ expressed desire to waive such 
restriction.—Fishman v. Davidson, 85 
A.2d 34, 369 Pa. 39. 

59. XU.—'Klein v. Hodgdon, 164 N.E. 
197, 323 Ill. 440. 

N.Y.—Kielbinski v. Sitko, 87 N.T.S.2d 
277, 194 Misc. 408. 

60 . Mass .—New England Water¬ 

proofing Co. V. C. S. Hathaway & 
■Sons Laboratories, 15 N.E.2d 977, 
300 Mass. 571. 

Mich.—Fisk v. Fisk, 44 N.W.2d 184, 
328 Mich. 670. 

N.J.—Neureiter & Horre v. Central 
R. Co. of New Jersey, 200 A. 754, 
124 N.J.E<1. 163. 

58 CJ. P 1231 note 41. 


Necessity that relief be authorized 
by pleadings and proof generally 
see supra § 159. 

Belief held within pleadings 
Ga.—Shelton v. Smith & Simpson 
Lumber Co., 176 S.E. 805, 179 Ga. 
336. 

61. Wis.—Cookson v. James. 193 N. 
W. 964, 181 Wis. 1. 

58 C.J. p 1231 note 42. 

62. Wis.—Cookson v. James, supra. 
58 C.J. p 1231 note 43. 

Relief confined to parties see supra 
S 160. 

63. Iowa.—Utterback v. Stewart, 
277 N.W. 735, 224 Iowa 1135. 

58 C.J. p 1231 note 44. 

Accounting fox rents 
R.I.—Di Sarro v. Neri, 69 A.2d 174, 
74 R.L 118. 

64. Cal.—Crane v. Roach, 156 P. 
376, 29 Cal.App. 584. 

68 C.J. p 1231 note 45. 

65. Md.—Ward v. Newbold, 81 A. 
793, 115 Md. 689, Ann.Cas.l918A 
919. 

66. 51a.—Hendry v. Benlisa, 20 So. 
800, 37 51a. 609, 34 L.RA. 283. 

67. N.D.—^Block v. Donovan, 99 N. 
W. 72, 13 N.D. 1. 

58 C.J. p 1231 note 49. 

68. Fla.—Hendry v. Benlisa, 20 So. 
800, 37 Fla. 609, 34 L.R.A. 283. 

58 C.J. P 1231 note 50. 

69. Tenn.—Allum v. Stockbrldge, 8 
Baxt. 356. 

70. Colo.—Gilpin v. Watts, 1 Colo. 
479. 

58 C.J. p 1231 note 52. 
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71. Va.—^Perrow v. Webster, 97 S.B. 
770, 124 Va. 321. 

58 C.J. p 1231 note 54. 

Belief under general prayer 
Pa.—^Ramsey v. DeHaven, Com.Pl., 
65 Montg.Co. 71, 63 York Leg.Rea 
177. 

58 C.J. p 1231 note 54 [b]. 

72. Wis.—Cookson v. James, 193 
^r.W. 964, 181 Wis. 1. 

68 C.J. p 1231 note 55. 

73. La.—^Baumann v. Michel, 181 So. 
549, 190 La. 1. 

74. Neb.—Svanda v. Svanda, 125 N. 
W. 685, 86 Neb. 203. 

58 aj. p 1232 note 62. 

75. Tex.—^Patten v. Pinkston, Civ. 
App., 51 S.W.2d 1068, error dis¬ 
missed. 

76. Ill.—Snell V. Hill, 105 N.E. 16, 
263 Ill. 211. 

58 C.J. p 1232 note 63. 

Determination of adverse dlaians 
In suit for specific performance, 
court may require commencement of 
an action to determine adverse 
claims against any person who 
claims an estate or interest in the 
property involved and in such man¬ 
ner court may, if necessary, deter¬ 
mine nature, validity, and amount of 
all outstanding liens.—Henschke v. 
Young, 28 N.W.2d 766, 224 Minn. 339. 
Extinguishment of curtesy 
Where lessor’s husband, who was 
not a party to lease containing option 
to purchase premises, was a party 
to agreement for sale of premises to 
a third person who had knowledge 
of the option, equity would regard 
husband’s curtesy interest extin- 
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specific performance, the court may also quiet title 
or cancel outstanding instruments affecting title, 
and may, in general, perfect the title 

d. AcconiLting 

An accounting may be decreed In a suit for specific 
performance. 

Where authorized by the pleadings^s and proof,80 
in a suit for specific performance, an accounting 
may be had as alternative relief, or as incidental to 
alternative relief,^^ or as incidental to a decree for 
specific performance,^^ particularly where the con¬ 
tract being enforced provides for an accounting.®^ 
The right to an accounting, in connection with the 
allowance of specific performance, has been denied, 
however, where the obligation to pay arises out of 
an implied contract and the amount is properly 
determinable at law on principles of quantum 
meruit,®^ and, where specific performance of an 
agreement to assign a patent is refused on the 
ground that the patent is void, the bill cannot be 
retained for an accounting of profits received by 


defendant for the use of the patent®^ 

e. Injunction 

In an appropriate case the court may grant a final 
Injunction in connection with a decree for specific per¬ 
formance. 

In connection with a decree for specific perform¬ 
ance, there may be granted, in an appropriate 
case,®® a final injunction,®7 and, while it has been 
laid down that an injunction is granted in a suit 
for specific performance only as incidental to the 
execution of the decree, and that, where the de¬ 
cree of specific performance cannot be enforced, an 
injunction will not be granted, complainant being 
left to his legal remedy,®® there is authority for 
the view that, even where for sufficient reasons 
specific performance is refused, the case may be 
such as to authorize the grant of an injunction.®®’ 
An injunction in aid of a decree for specific per¬ 
formance should not, however, be broader than the 
terms of the contract, specific performance of which 
is decreed,®® and where injunctive relief is sought 


guished as If he had conveyed his 
interest to purchaser by deed, and 
would compel assignment of the 
agreement by the purchaser to enable 
lessees to take title to the premises 
free of Incumbrance of curtesy, in 
addition to compelling lessor speci¬ 
fically to perform option on lessees’ 
exercise thereof.—Gutch v. Meccia, 
€0 A.2d 649, 142 N.J.Eq. 430. 

Quia timet 

(1) Where there were defects in 
satisfied mortgages and in names of 
grantors in other conveyances, court 
in specific performance suit did not 
err in requiring quia timet action.— 
Douglass v. Hansom, 237 K.W. 260, 
205 Wis. 439. 

(2) Bills quia timet generally see 
Equity § 40 b; Quieting Title 9 2. 

Bemoval of xestrlctiozi 

A court of equity, by decree in suit 
for specific performance for sale of 
realty, may in proper case remove 
a restriction as a cloud on title.— 
Keedle v. Clifton Realty Corp., Md„ 
73 A.2d 895—^N’orris v. Williams, 54 
A.2d 331, 189 Md. 73, 4 A.L.H.2d 1106. 

77. Ga.—^Miller v. Watsoxi, 76 S.B. 

585, 139 Ga 29. 

58 OJ. p 1232 note 64. 

SQiowledge of contract 

Purchaser obtaining specific per- j 
formance was entitled to have deed 
to another and mortgage from such 
other to bank canceled, where the 
other and bank acquired with knowl¬ 
edge of plaintiff’s contract, but was 
not entitled to adjudication reinstat¬ 
ing note and mortgage executed by 
purchaser in favor of bank for loan 
whidh it had agreed to make to pur¬ 


chaser.—^Peper v. Eveland, 272 N.W. 

11, 224 W’is. 267. 

78. Ky.—^Huber v. Johnson, 192 S. 
W. 821, 174 Ky. 697. 

58 C.J. p 1232 note 65. 

78. Mich.—Fisk v. Fisk, 44 N.W.2d 
184, 328 Mich. 570. 

Or.—^Deitz v. Stephenson, 95 P. 803, 
51 Or. 696. 

58 C.J. p 1233 note 69. 

SO, Md.—American Medicinal Spir¬ 
its Co. V. Mayor and City Council 
of Baltimore, 166 A. 407, 165 Md. 
128. 

N.J.—^Moss V, Pleasantvllle Mut. 
Loan & Building Ass’n, 158 A. 843, 
10 N.J.Misc. 267. 

81. Fla.—^La Mar v. Lechlider, 185 
So. 833, 135 Fla. 703. 

68 C.J. p 1232 note 67. 

82. Ind.—Fishers Grain Co. v. 
Sparks. 58 N.E.2d 932, 223 Ind. 133. 

Mich.—^Milner Hotels v. Ehrman, 11 
lSr.W.2d 914, 307 Mich. 347. 

Pa.—^Rinios v. Tritsch, 69 A.2d 120, 
363 Pa. 127—Candy v. Kean, 49 
A.2d 524, 159 Pa.Super. 596. 

58 C.J. p 1232 note 68. 

Bight to credits on accoimtiiig 

U.S.—^Blum V. William Goldman 
Theatres, C.A.Pa., 174 P.2d 908. 

Date of adjustment of mutual ac¬ 
counts 

Tenn.—^Rogers v. Roop, 92 S.W.2d 
423, 19 Tenn.App. 579. 

Bight to interest on accounting 

Mich.—^Milner Hotels v, Ehrman, 11 
N.W.2d 914, 307 Mich. 347. 

Scope of accounting 

Ala.—Alabama Water Co. v, City of 
Anniston, 151 So. 467, 227 Ala. 679 
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—Alabama Water Co. v. City of 
Anniston, 135 So. 585, 223 Ala. 355. 
58 C.J. p 1233 note 68 [bj. 

83. N.Y.—^Kennedy v. Kennedy, 91 
N.T.S.2d 294. 

Or.—^Public Market Co. of Portland 
V. City of Portland, 83 P.2d 440, 160 
Or. 155. 

84. N.J.—Collins v. Leary, 77 A. 
518, 77 N.J.Eq. 529. 

58 C.J. p 1233 note 70. 

85. U.S.—Kennedy v. Hazelton, Ill., 
9 S.Ct. 202, 128 U.S. 667, 32 L.Ed. 
676. 

58 C.J. p 1233 note 71. 

86. Pleadings and proof 
Injunctive relief should not be 

granted where there is no support 
therefor in the pleadings and proof. 
—1130 President St. Corp. v. Bolton 
Realty Corp., 89 N.E.2d 16, 300 N.Y. 
63. 

87- U.S.—^Lea v. Vasco Products^ 
C.C.AFla., 100 P.2d 379. 

Ill.—Velsicol Corp, v. Hyman, 90 N.E. 
2d 717, 405 Ill. 352, certiorari de¬ 
nied 70 S.Ct 1002, 339 U.S. 966, 94 
L.Bd. 1374. 

N.J.—Caparell v. Goodbody, 29 A. 2d 
563, 132 N.J.Eq. 559. 

Pa.—DetwUer v. Capone, 65 A.2d 380, 
357 Pa. 495—Rush v. York Garden 
Homes, Com,Pl., 62 Montg.Co. 38. 
68 CJ. p 1233 note 73. 

8& Ala.—^Roquemore & Hall v. 

Mitchell Bros., 52 So. 423, 167 Ala. 
475, 140 AmB.R. 52. 

89. Iowa.—-Newman v. French, 116 
N.W. 468, 138 Iowa 482, 128 Am. 
S.R. 212, 18 L.R.A.,N.S. 218. 

58 C.J. p 1234 note 75. 

90. Conn.—-New Haven Sand Blast 
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as ancillary to specific performance, if complainant 
is not entitled to specific performance, he is not en¬ 
titled to injunctive relief.^i The right of plaintiff 
to a perpetual injunction against a judgment in 
ejectment against him, on denial of plaintiff’s right 
to specific performance, has been denied on the 
ground that the facts on which the right to an in¬ 
junction was claimed should have been set up in the 
action of ejectment.®^ 

f. Discharge of Encnmbrances 

Where the contract does not contemplate the con¬ 
tinued existence of encumbrances, and where those ex¬ 
isting are for amounts smaller than the purchase mon¬ 
ey due, and can be discharged by mere payment, the 
court in rendering a decree for specific performance may 
make provision for their payment out of moneys due 
the vendor. 

Where the contract does not contemplate the 
continued existence of encumbrances, and where 
they are not larger in amount than the purchase 
money due and can be discharged by mere payment, 
the court may make provision for their payment out 
of the moneys due the vendor in a suit for specific 
performance brought by the vendor^^ or by the pur¬ 
chaser.® ^ In this connection, the court may direct 
that the amount should be paid directly to the 
holders instead of to the vendor, ®5 even though 
such holders are not before the court;®® or the 
court may authorize the purchaser to discharge the 
encumbrances®^ on failure of the vendor to dis¬ 
charge them®® and to take credit on, or reimburse 
himself from, the purchase price. Where the 


money is held in escrow, the court may order the 
escrow holder to make a payment therefrom in dis¬ 
charge of an encumbrance.®® In a proper case, 
there may be a direction^ or a condition® that the 
vendor, or other person obligated to convey, shall 
discharge or remove the encumbrance, or shall con¬ 
vey free of encumbrances; and in a suit by the pur¬ 
chaser there may be provision for the discharge or 
cancellation of encumbrances created by the vendor 
after making the contract.® On the other hand, 
under circumstances rendering such action in¬ 
equitable, the courts will not direct or authorize 
payments for the purpose of discharging encum¬ 
brances,^ or direct the vendor to take certain proce¬ 
dure for such purpose.® 

g. Admeasurement of Dewer 

Where it becomes necessary to value dower In a suit 
for specific performance, the court should proceed to do 
so at the time of the suit rather than leave the matter 
for future determination, and should proceed with due 
regard for the rights of all interested persons. 

Where the wife of a vendor refuses to release 
her dower, and the court allows the purchaser 
the value of such dower by way of indemnity or 
abatement, as discussed supra § 21, the court should 
proceed to value dower at the time of the suit for 
specific performance rather than leave it for future 
determination,® and in making provision for deduc¬ 
tion of the dower value from the price the pur¬ 
chaser is to pay, the court should proceed with due 
regard for the rights of all interested persons,7 


Co. V. Dreisbach, 128 A. 320, 102 
Conn. 169. 

81. Ala.—^Hume v. Kirkwood, 113 So. 
613, 216 Ala. 534. 

92. Cal.—Agrard v. Valencia, 39 Col. 
292. 

93. Or.—^Public Market Co. of Port¬ 
land v. City of Portland, 83 P.2d 
440, 160 Or. 155. 

Tex.—Corpus Jtiris dted In Ellett v. 
McMahan, Civ.App., 187 S.W.2d 
253, 254. 

58 C.J. p 1234 note 80. 

84. Ark.—Reed v. Phillips, 83 S.W. 

2d 554, 191 Ark. 58. 

Cal.—Wilson v. Brown, 55 P.2d 485, 
5 Cal.2d 425. 

N.T.—Westervelt v. Matheson, 
HofCm. 37. 

Pa.—^Nazum v. McBumey, Com.Pl., 
21 Wash.Co. 149. 

S.D.—^Boekelheide v. Snyder, 26 N.W. 

2d 74, 71 S.D. 470. 

58 C.J. p 1234 note 81. 

9& Cal.—Groldsworthy v. Dobbins, 
243 P.2d 883, 110 Cal.App. 802. 

58 C.J. p 1234 note 82. 

96. Cal.—Grant v. Beronio, 82 P. 
556, 97 Cal. 496. 


N.C.—GaJlimore v. Grubb, 72 S.E. 
628, 156 N.C. 575. 

97. Tex.—Corpus JTuris cited in Blaf- 
fer V. Powers, Civ.App., 169 S.W.2d 
536, 540, error refused. 

58 C.J. p 123*4 note 84. 

98. Tex.—Corpus Jtiris cited in Blaf- 
fer V. Powers, Civ.App., 169 S.W. 
2d 536, 540, error refused. 

58 C.J. p 1234 note 85. 

99. Cal .—luovrry v. McCaffrey, 202 
P.2d 600, 90 Cal.App.2d 188. 

Tax lien 

Cal.—Lowry v. McCaffrey, supra. 

1. Tex.—corpus Jtiris cited in El¬ 
lett V. McMahan, Civ.App., 187 S.W. 
2d 253, 254. 

58 C.J. p 1235 note 86. 

2. XJ.S,—Axelrod v. Osagre Oil 3b Re¬ 
fining Co.. C.C.A.Okl., 29 P.2d 712. 

58 C.J. p 1235 note 87. 

3. Ill.—Greengard v. Bernstein, 175 
N.E. 424, 343 Ill. 416. 

58 C.J. p 1235 note 88. 

4. S.C.—Davenport v. Latimer, 81 

S.R 680, 53 S.C. 563. 

58 C.J. P 1235 note 90. 
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5. N.D.—^Easton v. Lockhart, 86 N. 
W. 697, 10 N.D. 181. 

58 C.J. p 1235 note 91. 

6. S.C.—^Holly Hill Lumber Co. v. 
McCoy, 26 S.B.2d 175, 203 S.C. 59, 
148 A.L.R. 285. 

Amount of valnation 
In specific performance action, 
where vendor's wife refused to re¬ 
nounce her dower, court, in protect¬ 
ing her dower right, properly fixed 
value of dower as equal to one sixth 
of value of the fee.—^Holly Hill Lum¬ 
ber Co. V. McCoy, 30 S.E.2d 856, 205- 
S.C. 60, certiorari denied McCoy 
Holly Hill Lumber Co.. 65 S.Ct. 191, 
323 U.S. 778, 89 L.Ed. 621. 

7. S.C.—Holly Hill Lumber Co. v.. 
McCoy. 26 S.B.2d 175, 203 S.C. 59, 
148 A.L.R. 285. 

Judicial processes 

The determination of value of 
property which vendor by decree is 
required to convey, for purpose of 
ascertaining value of dower right of 
vendor's wife, who refuses to re¬ 
nounce dower to be deducted from 
purchase price, must be reached 
through judicial processes that are 
encompassed within the common law 
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and should have the wife brought into court and 
afforded an opportunity to be heard.^ The provi¬ 
sions of a statute for voluntary relinquishment of 
dower are not violated by a decree in specific per¬ 
formance authorizing the purchaser to retain a por¬ 
tion of the price allotted to dower and making the 
principal payable to the survivor of husband or 
wife, since it merely transfers the dower right 
from the realty to the fund,^ and the right of the 
wife is protected in such a transfer by a provision 
for the execution of a bond by the purchaser 
guaranteeing payment of the sum retained to the 
proper person.^® Where the unwillingness of the 
wife to release her dower right is neither pleaded 
nor proved, the court will presume that she was 
willing and will include her inchoate right of dower 
in the judgment for specific performance.^^ 

In a suit by the administrator and infant heirs 
of a decedent to enforce specific performance of 
an oral contract for the conveyance of lands to the 
decedent, on granting specific performance, it has 
been held that the court may not admeasure the 
dower of the widow of decedent^^ 


81 C.J.S. 

h. EstablishmeiLt and Enforcement of Lien 

(1) In general 

(2) Strict foreclosure, or forfeiture and 

redemption 

(1) In General 

A court of equity may establish and enforce a lien 
in a suit for specific performance where such relief is 
proper as an alternative or as incidental to specific per¬ 
formance. 

On a showing of an equitable right thereto,^3 the 
court may establish and enforce a lien as alternative 
or incidental relief in a suit for specific perform- 
ance.^^ The propriety of establishing^® or enforc¬ 
ing^® a vendor’s lien, in a suit by the vendor for 
specific performance of a contract for the sale of 
real property, has been recognized, and a like rule 
has been recognized in a suit for specific perform¬ 
ance of defendant’s agreement to give a mortgage 
on land received from plaintiff on an exchange.!*^ 
While apparently there is authority to the con¬ 
trary,^® in some jurisdictions, at least, a final de¬ 
cree in the vendor’s favor does not award execu¬ 
tion generally for the debt and costs.!® In such 
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And constitutional doctrine of due 
process of law.—Holly Hill Lumber 
€o. V. McCoy. 26 S.E.2d 175, 203 S.C. 
59. 148 A.L.R 285. 

8. S.C.—^Holly Hill Lumber Co. v. 
McCoy, supra. 

9. S.C.—^Holly Hill Lumber Co. v. 
McCoy. 30 S.R2d 856. 205 S.C. 60. 
certiorari denied McCoy v. Holly 
Hill Lumber Co., 65 S.CL 191, 323 

U.S. 778. 89 L.Ed. 621. 

10- S.C.—Holly Hill Lumber Co. v. 
McCoy. 30 S.E.2d 856, 205 S.C. 60. 
certiorari denied McCoy v. Holly 
Hill Lumber Co., 65 S.Ct. 191, 323 
U.S. 778, 89 L.Ed. 621. 

11. Iowa.—^Peddicord v. Peddicord, 
47 N.W.2d 264, 242 Iowa 555. 

12. Or.—^Zeuske v. Zeuske, 124 P. 
203, 62 Or. 46. 

58 C.J. p 1235 note 92. 

13. Cal.—Moser v. Pearce, 12 P.2d 
977. 124 Cal.App. -478. 

Bigrlits of vendor’s veiidor 

Where a vendor suing: his purchas¬ 
er for specific performance was him¬ 
self still indebted to the vendor from 
whom he had purchased the land, the 
court in decreeing specific perform¬ 
ance in favor of plaintiff vendor 
could not declare the balance due him 
on the purchase price to be a lien 
on the property in view of the fact 
that the original vendor still owned 
it and no provision had been made 
for his protection.—^Moser v. Pearce, 
supra. 

Alternative relief denied 

In action for specific performance 


of oral contract to convey realty, 
plaintiff was not entitled to alterna¬ 
tive remedy of having a lien im¬ 
pressed on the real estate for the 
amount of his investment therein, 
since his remedy in that case would 
be in an action at law for recovery 
of payments made under the alleged 
contract; and the fact that the stat¬ 
ute. barring the filing of claims 
against decedents* estates, might bar 
a recovery by plaintiff of pasnments 
allegedly made under an oral contract 
with deceased for the conveyance of 
land furnished no basis for granting 
plaintiff a lien on the real estate for 
the amount of payments alleged to 
have been made.—Crnkovich v. Crn- 
kovich, 15 N.W.2d 66, 144 Neb. 904. 

14. Fla.—^La Mar v. Lechlider, 185 
So. 833, 135 Fla. 703. 

Mich.—Slater v. Edgley, 44 N.W.2d 
145, 328 Mich. 589—Van Camp v. 
Van Camp, 289 N.W. 297, 291 Mich. 
688 . 

^nprovenieiLts constructed 

(1) Where bill sought specific per¬ 
formance of an agreement for con¬ 
veyance of realty and lease option 
agreement of purchase was too un¬ 
certain for specific performance, and 
defendants did not protest against 
plaintiffs erecting building on the 
property pursuant to the option to 
purchase, plaintiff was entitled in 
equity to at least a lien for enhance¬ 
ment in value of the property by the 
improvements.—Dyksterhouse v. Ohl, 
48 N.W.2d 122, 330 Mich. 599. 
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(2) Purchasers suing for specific 
performance who, time of payment 
being extended by consent, erected 
building on land before tendering 
price were entitled to conveyance on 
full payment, or, if unincumbered 
title were not tendered, to lien for 
moneys expended on building.—^Isbill 

V. Duffy, 160 A. 326, 110 N.J.Eq. 429. 

(3) Where son-in-law of property 
owner expended money of his own in 
maintenance of property as result 
of honest misunderstanding as to 
existence of contract to convey prop¬ 
erty to him so that it would belong 
to him after the owner’s death, son- 
in-law was entitled to lien in amount 
of expenditures against property on 
condition that lien should not be en¬ 
forced until after death of owner.— 
Morin v. Randall, 199 A. 616, 60 R.I. 
505. 

15. Md.—Scholtz V. Philbin, 145 A. 
487, 157 Md. 196. 

58 C.J. p 1235 note 94. 

16. Ill.—^Robinson v. Appleton, 15 
N.E. 761, 124 Ill. 276. 

Mo.—State ex rel. Place v. Bland, 
183 S.W.2d 878, 353 Mo. 639. 

58 C.J. p 1235 note 95. 

17. Iowa.—^Howard v. Cave, 144 N. 

W. 307, 162 Iowa 506. 

18. U.S.—^Thomas v. Wood, C.C.A. 
Fla, 37 F.2d 856. 

58 C.J. p 1236 note 97. 

19. Ill.—Andrews v. Sullivan, 7 Ill. 
827, 43 Am.D. 53. 
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case the court may properly direct a sale of the 
premises in the event of the purchaser’s failure to 
make pa 3 anent of the purchase price in accordance 
with the decree,20 awarding the purchaser any 
surplus resulting from the sale.2i It has been held, 
however, that where a certain sum is adjudged a 
lien on lands under a parol contract, the party in 
possession should be allowed a reasonable time to 
pay before sale of the lands.22 

In a suit by the purchaser,23 in which defendant 
vendor demands counter relief by decree for the 
payment of the purchase price,24 sale of the land 
may be directed at the request, and for the protec¬ 
tion, of the vendor, with provision for the payment 
of the surplus to plaintiff.25 The view has been 
taken that a sale may not be had for the benefit 
of the plaintiff purchaser, without the consent of 
the vendor,^® but a different view was taken in a 
case in which the purchaser had performed in 

part.27 

Deficiency. While there is authority to the con- 
trary,28 it has been held or recognized that the 
court may provide for a personal judgment for the 
balance of the purchase price remaining unsatisfied 
after the sale.23 While the court may, in a decree 
entered in advance of sale, establish plaintiffs right 
to an execution for any deficiency,^® and there is 
authority for the view that the decree may provide 
for the issuance of execution against the purchaser 
to enforce payment of any deficiency,^! it has been 
held that a decree may not direct the derk to is¬ 
sue execution, as on a judgment at law, for any 

deficiency.22 

Establishment of lien on other lands. Under a 
statute providing that whenever by any decree any 
party to a suit in equity may be required to perform 


any act other than the pa 3 mient of money the court 
may order that the decree may be a lien on the real 
or personal property, or both, of such party until 
such decree shall be fully complied with, where, in a 
vendor’s suit for specific performance, the court 
directs defendant to give promissory notes, secured 
by vendor’s lien, for the balance of the purchase 
price, the lien may extend to lands of defendant 
other than those as to which specific performance is 

granted.23 

(2) Strict Foreclosure, or Forfeiture and 
Redemption 

In some Jurisdictions there may be a decree of strict 
foreclosure in favor of a vendor seeking specific per¬ 
formance; and a bill by the purchaser for specific per¬ 
formance may in a proper case be treated as a bill to 
redeem. 

While it has been said that a decree of strict fore¬ 
closure is now unusual,®^ in some jurisdictions it 
has been held or recognized that a decree of strict 
foreclosure on behalf of the successful vendor^ 
namely, that in default of payment within a speci¬ 
fied time the vendee be foreclosed of all his right 
and equity in the premises, may be granted.^^ 
While the view apparently has been taken that the 
vendor has an option as to whether there shall be 
a sale or a strict foreclosure,®® it has been laid 
down, in a case in which defendant purchaser had 
repudiated the agreement, that whether the re¬ 
lief should take the form of a strict foreclosure or 
a sale depends on which the court finds would be 
more equitable.®*^ In some jurisdictions a bill by 
the purchaser of land for specific performance 
may, in a proper case, be treated as a bill to re¬ 
deem, and redemption permitted,®® where the bill 
contains a prayer for general relief.®® The terms 


2a Ala.—Corpns Juris cited in Maya 
Corp. V. Smith, 199 So. 549, 654, 
240 Ala. 371. 

Ga.—Corpus Juris cited in Waters v. 
Tillman, 22 S.B.2d 173, 176, 177, 
194 Ga. 552. 

58 C.J. p 1236 note 99. 

21. Wis.—^Etarris v. Halverson, 211 
N.W. 295, 192 Wis. 71. 

58 C.J. p 1236 note 1. 

22. S.C.—Tillingrhast v. Henderson, 
38 S.E. 5, 59 S.C. 888. 

23. N.C.—^Bumap v. Sidberry, 12 S. 
E. 1002, 108 N.a 307. 

58 C.J. p 1236 note 3. 

24. N.C.—^Burnap v. Sidberry, supra. 

25. N.C.—^Burnap v. Sidberry, supra. 
58 C.J. p 1236 note 6. 

2a Ill.—Thayer v. Wilmington Star 
Min. Co., 105 Ill. 540. 

58 C.J. p 1237 note 6. 


27. Ky.—Summers v. Wortham, 63 
S.W. 436, 23 Ky.1*. 671. 

58 C.J. p 1237 note 7. 

2a Fla,—^McCormick v. Bodeker, 160 
So. 483, 119 Fla. 20. 

58 C.J. p 1237 note 9. 

29. Neb.—^Bockelman v. Spires, 198 
N.W. 334, 110 Neb. 234. 

68 C.J. p 1237 notes 10, 11 [bj. 

30. HI.—Attebery v. Blair, 91 N.B. 
475, 244 Ill. 363, 135 Am.S.B. 342. 

58 C.J. p 1237 note 12. 

31. Ala.—^Morgan v. Lewis, 82 So. 7, 
203 Ala. 47. 

sa m.—Attebery v. Blair, 91 N.E. 

475, 244 Ill. 363, 135 Am.S.R. 342. 
58 C.J. p 1237 note 14. 

33. Ill.—'Vincent v. McElvain, 136 
I N.E. 602, 304 Ill. 160. 

I 58 C.J. p 1237 note 16. 
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34. N.C.—Jones v. Jones, 62 S.E. 
417, 148 N.a 358. 

35. Ala.—Corpus Juris cited in 
Maya Corp. v. Smith, 199 So. 549, 
554, 240 Ala. 371. 

58 C.J. p 1237 note 19. 

38. N.Y.—Adams v. Ash, 46 Hun 105 
—Connecticut v. Sheridan, Clarke 
533. 

37. N.H.—^Rollins v. Brock, 101 A. 

636, 78 N.H 456. 

58 C.J. P 1237 note 21. 

sa Mich.—Starkweather v. Bentley, 
226 N.W. 251, 247 Mich. 503. 

58 C.J. p 1287 note 22. 

Bedemptton denied under facts 
Kan.—^Lewis v. Independence Hotels 
Co., 113 P.2d 149, 153 Kan. 678. 

39. Mich.—^Pavella v. Miller, 214 N* 
W. 102, 239 Mich. 88. 
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for redemption should not differ from the provisions 
of the contract in respect of material matters.^® 

L Recovery of Rents and Profits 

In a proper case there may be a recovery of rents and 
profits on denial of specific performance or on noncom¬ 
pliance with a decree therefor. 

Where specific performance of a suit to compel 
the conveyance of land is denied^i or plaintiff fails 
to accept a conveyance and pay the purchase price 
in accordance with the decree,^ 2 plaintiff may, in 
a proper case, be compelled to account for rents 
and profits or for the rental value while he was in 
possession of the land involved; and a like rule 
has been applied where specific performance was re¬ 
fused in a suit by the vendor to enforce a contract 
for the conveyance of land>3 The right of plain¬ 
tiff in possession to credit for proper expenditures, 
in behalf of defendant owner, for taxes and re- 
pairs,^^ and in carrying on litigation involving the 
property^® has been recognized. 

§ 162. -Damages or Compensation in 

Connection with Specific Perform¬ 
ance 

a. In general 

b. Delay; injury to freehold 

c. Taxes and assessments 


d. Adjustment of interest, rents, and 
profits 

c. Deficiency or defect 
a. In General 

Although ordinarily the plaintiff Is not entitled both 
to specific performance and to damages for failure to 
perform, the court may award damages or compensation 
to which the plaintiff is entitled where the decree, In 
so far as it provides only for specific performance, does 
not give complete relief. 

Ordinarily, plaintiff is not entitled both to specific 
performance and to damages for failure to per¬ 
form,^® or to compensation for services rendered, 
in addition to the property received under the de¬ 
cree for specific performance of a contract pur¬ 
suant to which the services were rendered, and 
where award of damages is not incidental or es¬ 
sential to the chancery proceeding, damages will be 
refused in a suit for specific performance.^® Where 
the contract provides for damages as an alternative 
for specific performance, plaintiff may not have 
damages in addition to a decree for such perform¬ 
ance.^® 

On the other hand, the court, having acquired 
jurisdiction, may award damages or compensation 
to which plaintiff is entitled, where the decree, in so 
far as it provides only for specific performance, 
does not give complete relief,®® provided such ad- 


40. Va.—^Ddckenson v. Scott, 89 S. 
E. 869, 119 Va. 497. 

41. W.Va.—-Fishack v. Ball, 12 S.E. 
856, 34 W.Va. 644. 

58 aj. p 1238 note 25. 

42. N.T.—Clark v. Hall, 7 Paige 382. 

43. U.S.—Watts V. Waddle, Ill., 6 
Pet. 389, 8 L..Ed. 437. 

58 CJ. p 1238 note 27. 

44. Neb.—^Blondel v. Bolander, 114 
N.W. 674, 80 Neb. 531. 

58 C.J. p 1238 note 29. 

45. Neb.—^Blondel ▼. Bolander, su¬ 
pra. 

46. Ala.—Stlckney v. Haas, 44 So.2d 
4, 253 Ala. 238—Coral Gables v. 
Patterson, 166 So. 40, 231 Ala. 649. 

•Ga.—^Thomas v. Holt, 70 S.E.2d 695, 
209 Ga. 133. 

N.T.—Hutcheson v. Crandall, 200 N. 

Y.S. 835, 206 App.Div. 718. 

Wis.—Peper v. Eveland, 272 N.W. 

11, 224 Wis. 267. 

58 C.J*. p 1238 note 31. 

47. D.C.—^Twyman ▼. McKay, 46 
APP.D.C. 128. 

58 C.J. p 1238 note 32. 

48. N.J.—Jacobson v. First Nat. 
Bank of Bloomingdale, 31 A.2d 406, 
21 N.J.Mlsa 113. 

Agreement to lend money 

Damages for breach of agreement 
to lend money to be secured by real j 


estate mortgage were not recover¬ 
able in suit in chancery for specific 
performance of the agreement to 
lend, since a determination as to 
damages was not incidental or essen¬ 
tial to determination of the chancery 
proceeding and amount of such un¬ 
liquidated damages could not be as¬ 
certained by the conscience of the 
chancellor.—Jacobson v. First Nat. 
Bank of Bloomingdale, supra. 

49. Ind.—^DuckwaJl v. Bees, 86 N.E. 
2d 460, 119 Ind.App. 474. 

60. Ark.—Gamer v. Home, 245 S.W. 
2d 229, 219 Ark. 762—Morgan v. 
Adams, 60 S.W.2d 603, 186 Ark. 
1189. 

Cal.—^Lifton v. Harshman, 182 P.2d 
222, 80 Cal.App.2d 422—Alphonzo E. 
Bell Corp. v. Listle, 169 P.2d 462, 74 
Cal.App.2d 638. 

Mich.—^Frank v. Coyle, 16 N.W.2d 649, 
310 Mich. 14. 

Mo.—State ex rel. Place v. Bland, 183 
S.W.2d 878, 353 Mo. 639. 

Or.—Thompson v. Hawley, 19 P. 84, 
16 Or. 251. 

S.C.—Spencer v. National Union Bank 
of Rock Hill, 200 S.E. 721, 189 S.C. 
197—Culler v. Hydrick, 160 S.B. 
731. 162 S.C. 253. 

Tex.—Grossman v. Diedeker, Civ. 
App., 202 S.W.2d 267, reversed on 
other grounds 206 S.W.2d 232, 146 
Tex. 308— I>e Guerin v. Jackson, 
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Civ.App., 60 S.W.2d 443, affirmed 
Jackson v. De Guerin, 77 S.W.2d 
1041, 124 Tex. 424. 

58 C.J. p 1238 note 33. 

Actual detriment 

Purchasers of realty are entitled 
to recompense in damages only for 
detriment actually sustained by them 
because of vendors’ default in per¬ 
formance of sale contract—^Sladkin 
V. Greene, 69 A.2d 105, 359 Pa. 528. 
Breach of indefinite clauses 
Equity, having jurisdiction of li¬ 
censor’s bill specifically to enforce 
patent license agreements, would af¬ 
ford complete relief by assessing 
damages for breach of clauses too in¬ 
definite to be specifically enforceable. 
—Daniels v. Brown Shoe Co., aC.A. 
Mass., 77 F.2d 899. 

Compensatory and exemplary dam¬ 
ages 

A retail druggist suing for specific 
performance of contract with corpo¬ 
rate defendant for furtherance of 
co-operative plan to serve common 
trade Interests of participating inde¬ 
pendent druggists in competition with 
chain pharmacies, may recover com¬ 
pensatory and exemplary damages for 
breach of contract from individual 
defendants, charged with conspiring 
to deprive complainant of benefits of 
contract and cause his expulsion as 
member of corporation.' as against 
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ditional relief is authorized by the pleadings®^ and 
proof.®^ So, in case of the specific performance 
of a contract to issue a policy of insurance, where 
a loss or death has already occurred, jurisdiction 
will be retained for the purpose of decreeing pay¬ 
ment of the policy as discussed supra § 79. 

Oral contract to convey. In addition to granting 
the purchaser specific performance of an oral con¬ 
tract for the sale of land, on the ground of part 
performance, the court will not, as an incident 
thereof and as part of the purchaser’s relief, give 
damages for an independent cause of action grow¬ 
ing out of the void contract.53 

Award against person not party to contract. 
Damages as for a breach of the contract may not 
properly be assessed against a party to the suit who 
is not a party to the contract,®^ and, in enforcing 
a decedent’s agreement to devise land to plaintiff, 
the persons to whom decedent devised the land, in 
violation of the agreement, may not be charged with 
payment of a mortgage which decedent had placed 
on the land after the agreement.55 

Measure of damages or compensation; items in¬ 
cluded. In accordance with general rules, as dis¬ 
cussed in Damages § 18, defendant is liable for the 
natural and direct or proximate consequences of 
his wrongful act or omission, and not for remote 
or speculative damages,56 It has been said, how¬ 
ever, that the rule of damages at law does not ap¬ 
ply to the computation of damages in a suit for 
specific performance,®^ that the rule for assess¬ 
ment of damages is not fixed,®® and that where 
damages are awarded they should be determined by 


the application of broad equitable principles.®® 

Plaintiff may be entitled to an allowance for cer¬ 
tain expenditures made by him, which should have 
been made by defendant.®® Thus, in a suit by the 
vendor for specific performance of a contract for 
the sale of real property, plaintiff has been per¬ 
mitted to recover for insurance premiums®^ and ex¬ 
penses for the care and upkeep of the property®® 
since the date when, by the terms of the contract, 
the property was to be conveyed to defendant pur¬ 
chaser. Provided there is proof of the particular 
items,®® in a suit to compel defendant’s compliance 
with his agreement to reconvey property which de¬ 
fendant, while acting as agent for plaintiff, had 
fraudulently purchased from plaintiff, plaintiff can 
recover compensation for loss of time®^ and for 
expenses,®® but an award of punitive damages in 
connection with the grant of specific performance 
may be refused.®® A vendor of farm property is 
not entitled to compensation for any loss sustained 
by him in operating the farm after the purchaser 
has declined to take title.®*^ 

Attorney's fees. While in some cases it has been 
held that plaintiff may not recover as damages 
counsel fees expended because of the litigation,®® 
and that attorney’s fees cannot be recovered as 
damages under a statute allowing such fees for 
breach of contract,®® in other cases the courts have 
allowed attorney’s fees as items of expense.^® 

b. Delay; Injury to Freehold 

In an otherwise proper case the plaintiff may In ad¬ 
dition to securing specific performance recover damages 
for delay in performance or for Injury to the freehold. 


contention that there is adequate 
remedy at law.—^Fleischer v. James 
Drusr Stores, 62 A.2d 383, 1 N.J. 138. 
W^OBsrfnl wttblioldliiflr of property 
As an incident to a decree of spe¬ 
cific performance, the court may 
award plaintiff damages for wrong¬ 
ful withholding of property from 
him.—^Lombardi v. Laudati, 200 A 
1019, 124 Conn. 569. 

51. Colo.—-Plains Iron Works Co. v. 

Haggott, 188 F. 735, 68 Colo. 121. 

68 C.J. p 1239 note 34. 

62. Pa.—Jones v. Aronson, 45 Pa 
Super. 148. 

68 C.J. p 1239 note 85. 

63. N.T.—Harsha v. Reid, 45 N.T. 
415. 

68 C.J. p 1239 note 37. 

64. N.T.—Standard Fashion Co. v. 
Siegel-Cooper Co., 60 N.T.S. 739, 
44 App.Div. 121. 

68 C.J. p 1239 note 38. 

66. Wash.—Alexander v. Lewes, 175 
P. 672, 104 Wash. 82. | 

81 C.J.S.-49 


56. Tenn.—^Richardson v. Bristol 
Land & Improvement Co., 1 Tenn. 
App. 671. 

58 C.J. p 1239 note 48. 

57. Conn.—^Lombardi v. Laudatl, 200 
A 1019, 124 Conn. 569. 

Pladiig parties ia same sltnatloiL 
The purpose of an award to pur¬ 
chaser of damages for wrongful with¬ 
holding of property in action for 
specific performance is to place paiv 
ties in same situation as they would 
have been if the contract had been 
performed according to its terms, and 
the rule of damages at law does not 
apply.—^Lombardi v. Laudati, supra. 

58. Conn.—Lombardi v. Laudatl, su¬ 
pra. 

59. Conn.—Lombardi v. Laudati, su¬ 
pra. 

60. Ill.—^Lldlkevicz v. Kopala, 146 N. 
E. 461, 315 m. 404. 

68 C.J. p 1289 note 44. 
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61. Miss.—^Baker v. Hardy, 11 So. 2d 
808, 194 Miss. 662. 

58 C.J. p 1239 note 45. 

62. Mass.—^Hamilton v. Coster, 144 
N.E. 226, 249 Mass. 391. 

58 C.J. p 1239 note 46. 

63. Pa.—Jones v. Aronson, 45 OE^a. 
Super. 148. 

64. Pa.—Jones v. Aronson, supra. 

65. Pa.—Jones v. Aronson, supra. 

68 C.J. p 1240 note 52. 

66. Pa.—Jones v. Aronson, supra. 

67. N.D.—Cotton v. Butterfield, 105 
N.W. 236, 14 N.D. 465. 

68. La.—^Thompson v. Varino, 45 So. 
2d 634, 216 La. 1092—^Hunley v. 
Ascani, 141 So. 385, 174 La. 712. 

58 C.J. p 1240 note 49. 

69. Ga.—^Brunswick Co. v. Dart, 20 
S.E. 631, 93 Ga. 747. 

70. Mich.—Sloman v. Rogers, 243 N. 
W. 18, 259 Mich.. 802. 

Pa—Jones v. Aronson, 45 Pa.Super 
148L 
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Provided the pleadings*^^ and proof^^ are suffi¬ 
cient to authorize the additional relief in a suit 
for specific performance of a contract to convey 
real property, plaintiff is entitled, in addition to 
an award of specific performance, to recover dam¬ 
ages for defendant's delay in performance,^^ which 
resulted in keeping plaintiff out of possession,^^ 
although a refusal of damages on the ground that 
the amount was fully offset by the amount of 
interest on the purchase price, for which plaintiff 
was liable, has been sustained.^5 Where the vendor 
has failed to complete a house on the land involved, 
the purchaser may, under certain circumstances, 
complete the work at the vendor’s expense, provided 
he does so at a reasonable expense and in ac¬ 
cordance with the terms of the contract^® 

The purchaser may be entitled to damages for in¬ 
jury to the freehold by the vendor’s,'^^ or, under 
certain circumstances, a third person’s*^® improper 
acts or neglect. The right of plaintiff purchaser 
to recover for waste has been denied, however, 
where defendant has placed improvements on the 
land greater in value than the amount of the dam¬ 
age caused by the waste.^® 

Measure of damages. Damages which are too 
remote are not recoverable for delay in making 
conveyance or transfer,®® and a decree may not 
award damages for an alleged loss of a sale of the 
land because of defendant’s failure to convey,®^ 


at least where damages for the loss of a resale 
were remote and speculative and not such as would 
naturally have resulted from the delay.®® The view 
has been expressed that rules as to damages for 
the detention of real property, applicable in a 
court of law, do not necessarily apply in a suit by 
the purchaser, in which specific performance is 
granted,®® and that in such case the court will, as 
far as possible, place the parties in the situation 
in which they would have been if the contract had 
been performed according to its terms ;®^ while, 
usually, this is accomplished by an adjustment in 
respect of rents and profits and of interest on the 
purchase money as hereinafter indicated in sub¬ 
division d of this section, this rule is not inflexible 
and the court, as a court of equity, may give re¬ 
dress according to the circumstances of the case.®® 
It has been held, however, that rent paid by the 
purchaser seeking specific performance, for other 
premises, after the vendor should have conveyed, 
may not be made the basis of recovery.®® 

While a determination of the amount of deteri¬ 
oration in the value of the land is a proper,®^ and, 
in some cases, the only,®® method of determining 
damages for waste, it is not the exclusive method 
in all instances.®® It has been held that, where the 
vendor, under the reasonable belief that the pur¬ 
chaser had abandoned the contract, cut and sold 
timber, the damages should be fixed at the value of 
the standing timber,®® and that plaintiff is not en- 


71. Cal.—Chase v. Blair, 288 P. 681, 
105 CaJ.App. 744. 

58 C.J. p 1240 note 57. 

72. N.T.—Friedman v. Platzlk, 67 N. 
Y.S.Sd 215. 

S.C.—Latimer v. Maxchbanks, 35 S.K 
481, 57 S.a 267. 

73. Ala.—Corpus Juris dted in 
Stickney v. Haas, 44 So.2d 4, 10, 
253 Ala. 238. 

Cal.—Fisher v. Losey, 177 P.2d 334, 
78 Cal.App.2d 121—Jonas v. Leland, 
176 P.2d 764, 77 Cal.App.2d 770. 

J^7. J.—^Hantell v. International Plastic 
Harmonica Corp., 49 A.2d 290, 138 
N.J.Eq. 662, modified on other 
grounds 55 A.2d 260, 141 N.J.Eq. 
379, 173 A.L.R. 1185—Joseph v. 
Skehan, 143 A. 442, 103 N.J.Ea. 
328. 

H.T.—Badford v. Wilson, 2 Bosw. 287. 
58 C.J. p 1240 note 59. 

74. La.—^Bonfield v. Tichenor, App., 
189 So. 635. 

58 C.J. p 1240 note 60. 

FaUtire to complete repairs 
Where agrreement for sale of prop¬ 
erty provided that vendors would re¬ 
pair and redecorate and that deal 
would be closed when building was 
ready for occupancy, a promise to 
make property ready for occupancy 


within a reasonable time could be 
implied so as to entitle purchasers, 
in suit for specific performance, to 
damages for period during which 
they were deprived of use of prop¬ 
erty subsequent to date of vendors’ 
refusal to complete repairs.—Joxias v. 
Leland, 176 P.2d 764, 77 Cal.App.2d 
770. 

75. EZan.—^Baskin v. Strang Land 
Co., 179 P. 856, 104 Kan. 320. 

73. Conn.—^Bums v. Garey, 125 A, 
467, 101 Conn. 323. 

58 C.J. p 1240 note 63. 

77, U.S.—^Lynch v. Wright, C.C.N’.T., 
94 F. 703, 

58 C.J. p 1240 note 64. 

78. N.T.—WorraU v. Hunn, 38 N.T. 
187. 

58 C.J. p 1240 note 65. 

79. Minn.—Abrahamson v. Lamber- 
son, 71 N.W. 676, 68 Minn. 454. 

80, Ala.—Stickney v. Haas, 44 So.2d 
4, 253 Ala. 238. 

Ill.—Schiavone v. Ashton, 269 Ill. 
App. 386. 

Ind.—Corpus Juris dted in Pirchio 

V. Noecker, 82 K.E.2d 838, 840, 226 
Ind. 622. 

Iowa.—^In re Hager’s Estate, 235 N. 

W. 563, 212 Iowa 851. 
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N.C.—Sterne v. Benbow, 66 S.B. 445, 
151 N.C. 460. 

58 C.J. p 1240 note 68. 

Expense of bringing family to land 
and boarding them while kept out of 
possession is too remote.—Sterne v. 
Benbow, supra. 

81. Ala,—Zimmern v. Williams, 6f 
So. 277, 190 Ala, 442. 

88. U.S.—Lynch v. Wright, C.C.N.T., 
94 F. 703. 

58 C.J. p 1241 note 70. 

83. N.T.—WorraU v. Munn, 38 N.T. 
137. 

84. N.T.—WorraU v. Munn, supra. 

85. N.T.—WorraU v. Munn, supra. 

86. Cal.—Smith v. Schrader, 251 P. 
967, 80 Cal.App. 478. 

Ill.—^Baker v. Puffer, 132 N.B. 429, 
299 Ill. 486. 

87. N.T.—WorraU v. Munn, 53 N.T. 
185. 

88. N.T.—WorraU v. Munn, supra. 

89. N.T.—WorraU v. Munn, supra. 

58 C.J. p 1241 note 79. 

90. R.I.—^Bright v. James, 87 A. 
316, 35 R.L 492, AJin.Cas.l915B 
1099. 
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titled to recover the profits obtained by the vendor 
on the sale.®i 

a Taxes and Assessments 

Ordinarily the terms of the contract as to payment 
erf taxes and assessments will be followed by the court 
In determining which party Is liable therefor In a suit 
for specific performance of a contract for sale of realty. 

Ordinarily, the terms of the contract as to the 
payment of taxes and assessments on the real prop¬ 
erty involved should be followed in determining- 
which party is liable therefor,92 but defendant's 
prevention of the performance of the contract in 
accordance with its terms may, in some respects 
at least, authorize a departure from the literal 
terms of the contract where conformity to such 
terms would be inequitable to plaintiff.93 In the 
absence of any contravening equities or contract 
provision, the purchaser may be charged for taxes 
accruing after the date on which the conveyance 
or transfer should have been made,94 but in some 
instances the party who receives the rents and 
profits for a particular period has been charged 
with the taxes for that period,95 and the view 
has been taken that the purchaser should not be 
charged for taxes accruing prior to the tender of 
a deed curing defects in title, even though the delay 
in perfecting title was due to the purchaser's con- 

duct.96 

In the case of an exchange, a direction for the 
setting off, and properly crediting the balance, of 
taxes paid by each party on the property to be 
conveyed by him has been upheld.27 A statutory 
provision imposing on the vendor a pro rata share 
of the taxes for the current year, determined by 
the date of the delivery of the deed, in the absence 
of a controlling provision in the contract to the 


contrary, has been given effect.®* Notwithstanding 
the default of the vendor, the purchaser obtaining 
specific performance has been required to pay 
for paving and other betterment assessments not in¬ 
curred by the act of the vendors.®® A subsequent 
purchaser from the vendor has been granted relief 
against a purchaser who obtains specific perform¬ 
ance, in respect of taxes paid by such subsequent 
purchaser, which the successful purchaser was un¬ 
der a duty to pay.i 

d. Adjustment of Interest, Kents, and Profits 

(1) In general 

(2) Tender of purchase money 

(3) Purchaser in possession 

(4) Purchaser in default 

(5) Vendor or other title holder in de¬ 

fault 

(6) Purchaser's or mortgagee's right to 

interest 

(7) Deductions from rents and profits 
(1) In General 

Where there is delay In the completion of a contract 
for the sale op conveyance of property, an adjustment 
of the rights of the parties may be made by providing 
for an accounting as to the rents and profits, or for the 
payment of interest on the purchase price. 

Where there is delay in the completion of a con¬ 
tract for the sale or conveyance of property, an 
adjustment of the rights of the parties may be made 
by providing for an accounting as to the rents and 
profits, or for the payment of interest on the pur¬ 
chase price,® and in this regard the general rule is 
to adjust the rights of the parties so as to give 
to each as nearly as possible what he would have 
received if the contract had been performed ao- 


91. R.I.—^Bright V. James, supra. 

92. Wash.—^Hamilton v. Norris, 258 
P. 4, 144 Wash. 326. 

58 C.J. p 1241 note 83. 

93. m.—^Krabbenhoft v. Gossan, 169 
N.E. 258, 337 ni. 396. 

58 C.J. p 1241 note 84. 

94b Ky.—Schmid v. Anderson, 222 
S.W.2d 931, 311 Ky. 1. 

Mich.—Pavella v. Miller, 214 N.W. 
102. 239 Mich. 88. 

Miss.—^Baker v. Hardy, 11 So.2d 803, 
194 Miss. 662. 

58 C.J. p 1241 note 85. 

95. Iowa.—^Mitchell v. Mutch, 179 
N.W. 440, 189 Iowa 1150. 

58 C.J. p 1241 note 86. 

96. N.Y.—^Begen v. Pettus, 119 N.K 
549, 223 N.Y. 662. 

97. Wis.-^Stack v. Hickey, 188 N.W. 


1011, 151 Wis. 347—Hunholz ▼. 
Helz, 124 N.W. 257, 141 Wis. 222. 

98. N. J.—Patterson v. J. D. Lioiseaux 
Lumber Co., 114 A. 336, 92 N.J.Eq. 
569, reversed on other grounds 116 
A 697, 93 N.J.Eq. 446. 

99. Ala.—^Pearce v. Third Ave. Im¬ 
provement Co., 128 So. 396, 221 Ala. 
209. 

1. Mich.—American Cedar & Lum¬ 
ber Co. V. Gustin, 210 N.W. 800, 236 
Mich. 351. 

58 C.J. p 1242 note 91. 

2. La.—^Lakeside Dairies v. Greger- 
sen, 59 So.2d 701, 221 La. 503. 

Mo.—Ver Standig v. St. Louis Union 
Trust Co., 129 S.W.2d 905, 844 Mo. 
880. 

N.J.—Schlecter v. Hollander, 78 A.2d 
279, 11 NJ.Super. 236—Volk v. At¬ 
lantic Acceptance & Realty Co., 59 
A2d 387, 142 N.J.Ea. 67. 
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N.D.—Corpus Juris cited la Arhart 
V. Thompson, 31 N.W.2d 56, 62, 76 
N.D. 569. 

58 C.J. p 1242 note 98. 

AgreemMLt to devise 
Where plaintiff was entitled to spe¬ 
cific performance of oral agreement 
to devise real estate to extent of a 
one-half interest in land in question, 
plaintiff was entitled to one half of 
the rents and profits received ftom 
land in controversy which had ap¬ 
parently accrued after deceased’s 
death.—Ver Standig v. St. Louis Un¬ 
ion Trust Co., 129 S.W.2d 905, 344 
Mo. 880. 

Data of adjustments 
In decreeing specific performance 
of contract for purchase of realty, 
adjustments should be made as of 
the law day.—Stillman v. 'Eirschner- 
Goodheart Associates, 76 N.Y.S.2d 
617, 273 App.Div. 867, 
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cording to its terms,* and tlie letter of the contract 
will not be permitted to stand in the way of an 
equitable adjustment.^ A purchaser entitled to spe¬ 
cific performance of a contract of sale may also 
be entitled to damages for loss of rents, issues, or 
profits sustained as a result of delay in perform¬ 
ance,* computed from the date when possession 
should have been delivered,® less the amount which 
the vendor was required to pay for taxes or other 
fixed charges during the period,"^ and less the value 
of the use of the money, or interest, during the 
period that the purchaser retained his purchase 
money.® 

The purchaser has been charged with interest 
from the time when the purchase money should have 
been paid under the terms of the contract,® and this 
rule applies where the purchaser is let into pos¬ 
session, as he is generally under a duty to pay in¬ 
terest during the period of his possession, as dis¬ 


cussed infra subdivision d (3) of this section. The 
purchaser is liable for interest on the tmpaid pur¬ 
chase price only from the date that he becomes in 
default,10 and in the absence of a provision in the 
contract to the contrary, interest on deferred pay¬ 
ments is allowed only from the time that they 
fall due.ii While the presence of a specific pro¬ 
vision for the payment of interest on the purchase 
price is not necessary in order to permit the al¬ 
lowance of interest,!® in the absence of any con¬ 
travening equity, the terms of a provision in the 
contract as to payment of interest by the purchaser 
will be given effect in the case of real!* or of 
personalia property. 

A purchaser who is not in default is not neces¬ 
sarily chargeable with interest,!* and if the ven¬ 
dor retains possession, the vendee has been held 
not to be chargeable with interest.!® 


3, Minn.—Colby v. Street, 209 N.W. 
637, 168 Minn. 57. 

68 C.J. p 1242 note 94. 

4. N.J.—Jersey City v. Flynn, 70 A- 
497, 74 N.J.Ea. 104. modified on 
other grounds 76 A. 3, 76 N.J.Eq. 
607. 

68 CJ. p 1242 note 95. 

6m Iowa.—^Brown v. Ward, 81 N’.’W'. 
247, 110 Iowa 123. 

Utah.—^Johnson v. Jones, 164 P.2d 
893, 109 Utah 92. 

Damages for delay generally see su¬ 
pra subdivision b of this section. 

Basis for valuatioxi of rentals 
In action for specific performance 
of contract to sell realty, trial court 
properly considered both rental paid 
vendor under lease to her son and 
rental paid son under sublease in de¬ 
termining reasonable value of rents, 
issues, and profits recoverable by 
purchaser.—Gomes v. Borba, 221 P. 
2d 124, 99 Cal.App.2d 38. 

Boss of profits 

In action for dissolution of defend¬ 
ant corporation, wherein defendant 
sought specific performance of con¬ 
tract by plaintiff to sell oil to defend¬ 
ant. proper measure of defendant's 
damage was loss of profits suffered 
by defendant.—^Ell Rio Oils, Canada, 
Limited v. Pacific Coast Asphalt Co., 
213 P.2d 1, 95 CaI.App.2d 186, cer¬ 
tiorari denied 71 S.Ct. 77, 340 U.S. 
850, 95 L.Ed. 623. 

S. U.S.—Continental Oil Co. v. Mu- 
lich, C.C.A.ICan., 70 F.2d 521. 

N.T.—^In re Bond & Mortg. Guaran¬ 
tee Co., Guarantee No. 181,615, 62 
N.Y.S.2d 685, 271 App.Dlv. 44, ap¬ 
peal dismissed 72 N.E.2d 15, 296 
N.Y. 824. 

Utah.—Johnson v. Jones, 164 P.2d 
893, 109 Utah 92. 


Bate of demand 

Where owner conveyed realty to 
third person before contract for sale 
of realty to plaintiff terminated, 
thereby committing anticipatory 
breach, plaintiff was not entitled to 
possession of realty until he demand¬ 
ed specific performance and pleaded 
that he would do equity by paying 
balance of purchase price, and re¬ 
mote grantee of former owner was 
not chargeable with reasonable rental 
for land prior to such demand and 
pleading.—Slaughter v. Roark, Tex. 
Civ.App,, 244 S.W.2d 698, error re¬ 
fused no reversible error. 

To date of trial 

Where vendees had been kept out 
of possession of property since date 
that they paid consideration provided 
for in contract ajid became entitled 
to general warranty deed to property, 
together with possession of it, and 
vendor had remained in possession, 
enjoying rents and revenues, trial 
court, in directing specific perform¬ 
ance, should have rendered judgment 
in favor of vendees for amount which 
evidence showed was reasonable 
rental value of property from date 
when vendees were entitled to pos¬ 
session to date of trial.—Grossman 
v. Liedeker, Civ.App., 202 S.W.2d 267, 
reversed on other grounds 206 S.W. 
2d 232, 146 Tex. 308. 

7, La.—^Bonfield v. Tichenor, App., 

189 So. 635. 

8. La.—^Bonfield ▼. Tichenor, supra. 
Mich.—Coveil v. Cole, 16 Mich. 223. 
Neb.—^McCleneghan v. Powell, 180 N. 

W. 676, 105 Neb. 306. 

Pa.—Leaf green v. La Bar, 150 A. 666, 

300 Pa. 369, 75 A.L.R. 312. 

To date of suit 

Vendor, as prospective purchaser, 
was liable for interest on repurchase 
price only to date of suit to enforce 
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contract for repurchase.—School 
Board of City of Roanoke v. Payne, 
144 S.m 444, 151 Va. 240. 

9. Ala.—Kirkland v. O'Kelly, 117 So. 
420, 218 Ala. 68. 

From date on which vendor tendered 
good title 

Iowa.—^Martin v. Herrick, 235 N.W. 
563, 212 Iowa 851. 

10b Cal.—^Purkiser v. Fogler, 52 P.2d 
1004, 11 Cal.App.2d 144. 

11. Cal.—^Burke v. Meyerstein, 271 
P. 343, 94, Cai.App.2d 349. 

€k>ntraot silent as to interest 
Where sale contract providing that 
purchase price should be paid in 
monthly installments was silent as 
to interest, vendor was not entitled 
to recover interest on unpaid balance 
where installments were regularly 
paid when due.—^Upton v. Gould, 149 
P.2d 731, 64 Cal.App.2d 814. 

12. N.D.—^Pillsbury v. J. B. Streeter, 
Jr., Co., 107 N.W. 40, 16 N.D. 174. 

18. Ind.—Clark v. Richardson, 51 
N.E.2d 484, 222 Ind. 4. 

58 C.J. p 1242 note 99. 

Xn absence of any provision as to 
rate of interest to be paid by the ven¬ 
dee, the legal rate becomes applicable 
in determining the rights of the par¬ 
ties.—^McCarty v. Harris, 113 So. 233, 
216 Ala. 341. 

14. Wash.—m-State Terminal Co. 
V. Washington Wheat Growers* 
Ass'n, 236 P. 76, 134 Wash. 619. 

68 C.J. p 1243 note 1. 

15. U.S.—City of Omaha v. Omaha 
Water Co., Neb., 192 F. 246, 112 
C.C.A 604. 

R.I.—^Bright v. James, 87 A. 816, 85 
R.I. 492. 

16. N.Y.—Turner v. Bryant, 137 N. 
T.S. 466, 152 App.Div. 601, affirmed 
109 N.B. 1094, 215 N.Y. 669. 
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Where only one of the parties has been in de¬ 
fault, and it is not practicable to render to both 
what each would have had by performance on the 
day fixed, the party in default must be the loser 
rather than the other party.17 A person having an 
option to buy is entitled to the rents from the date 
when he exercised his option and tendered pay- 
ment,i8 but where he does not bring the money into 
court on the filing of his bill for specific perform¬ 
ance, he is liable for interest on the amount due 
from the date of exercise of his option until pay¬ 
ment of the money into court under the decree.^^ 

(2) Tender of Purchase Money 

Ordinarily due tender by the purchaser will prevent 
the running of Interest on unpaid purchase money. 

The purchaser may be discharged from the duty 
of paying interest by a tender of the purchase 
money when it became due and a continued readi¬ 
ness to pay it thereafter,20 or by duly appropriating 
the purchase price for the benefit of, or subject to 
the order of, and giving notice of such appropria¬ 
tion to, the vendor,2l as, for example, by depositing 
the money in a bank, with notice to the vendor and 
subject to his order, to be delivered to him on the 


execution and delivery of a deed.22 There is, how¬ 
ever, authority for the view that a mere tender by 
the purchaser is not of itself suflScient to prevent 
the award of interest on the purchase price of real 
property,23 at least where there is no showing that 
the purchaser did not have the use of the money 
after the tender,24 and an insufficient tender will 
not prevent the running of interest.25 

(3) Purchaser in Possession 

Ordinarily a purchaser in possession of realty which 
is the subject of a suit for specific performance must pay 
the vendor interest on unpaid portions of the purchase 
price, even though he has withheld payment because the 
vendor was unable to make title at the time specified. 

In the absence of due tender or appropriation of 
the purchase money for the benefit of the vendor, 
a purchaser of real property, in possession, is ordi¬ 
narily required to pay interest on the unpaid pur¬ 
chase price,28 even though, by the terms of the 
contract, the purchase price is not payable until the 
deed is made,27 and the vendor is unable to make 
title at the time appointed ;28 this is by way of 
compensation for the profits the purchaser receives 
during the vendor^s inability to make title.29 


17. U.S.—Sohler v. Williams. C.C. 
R.L, 22 F.Cas.No.13,160, 2 Curt 
195. 

18. Ala.—Cowart v. Prater, 24 So.2d 
753, 247 Ala. 401. 

19. Ala.—Cowaxt v. Prater, supra. 

20. U.S.—^Beckwith v. Clark, Elan., 
188 P. 171, 110 C.C.A. 207. 

Fla.—^Palm Beach Estates v. Croker, 
143 So. 792, 106 Fla. 617—-Bray v. 
Fain, 123 So. 739. 98 Fla. 250. 

Ill.—^Atchison, etc., R. Co. v. Chica- 
STO. etc., R. Co., 44 N.E. 823, 162 
Ill. 632, 35 L.R.A. 167. 

Iowa.—^Dee v. Collins, 15 N.W.2d 883, 
235 Iowa 22. 

Pa.—^rpns Juris anoted In Candy v. 
Kean, 49 A.2d 524, 525, 159 Pa. 
Super. 596. 

58 C.J. p 1243 note 8. 

Acceptance of Check by vendor may 
operate as a tender of the down 
payment and thus preclude the run¬ 
ning* of interest on the purchase 
price.—^Douglass v. Ransom, 237 N. 
W. 260, 205 Wis. 439. 

21. U.S.—^Beckwith v. Clark, Elan., 

. , 188 P..171, no C.C.A. 207. 

68 C.J. p 1243 note 9. 

Buty to notify vendor 
S.C.—^Rutledge v. Smith, 6 S.C.E<i. 
399. 

22. N.T.—^Bostwick v. Beach, 9 N.B. 
41, 103 N.T. 414, 12 N.B. 32, 105 
N.T. 661. 

58 C.J. p 1943 note 10. 

23. N.Y.—Sanford v. Smith, 60 K.T. 


S.2d 780, affirmed 77 2T.Y.S.2d 924, 
273 App.Div. 928. 

58 C.J. p 1243 note 5. 

24. Ala.—^Pearce v. Third Ave. Im¬ 
provement Co., 128 So. 396, 221 Ala.. 
209. 

25. Iowa.—^Wood v. Howland, 101 
N.W. 766, 127 Iowa 394. 

58 C.J. p 1243 note 7. 

26. Ala—Kirkland v. O'Kelly, 117 
So. 420, 218 Ala 68. 

Iowa—Corpus Juris cited in Dee v. 
Collins, 15 N.W.2d 883, 885, 235 
Iowa 22. 

Mich.—Wilcox v. Commonwealth 
Realty & Trust Co., 227 N.W. 678, 
248 Mich. 527, 75 A.L.R. 307. 

Neb.—^McCleneghan v. Powell, 180 
N.W. 676, 106 Neb. 306. 

N.J.—Hall V. Ely, 108 A. 370, 91 N.J. 
Eq. 92—Simonds v. Essex Passen¬ 
ger R Co., 41 A. 682, 67 N.J.Bq. 
349—^Lang v. Moole, 31 N.J.Eq. 413. 
N.Y.—Cleveland v. Burrill, 25 Barb. 
532—Obrey v, Collins, 200 N.Y.S. 
175, 121 Misc. 93. 

N.C.—McKay v. Melvin, 36 N.C. 73. 
Or.—Security Savings & Trust Co. 

V. Latta, 247 P. 777, 113 Or. 659. 
Pa—Hopp V. Bergdoll, 131 A. 698, 
285 Pa 112—In re Blair's Estate, 
36 A. 179, 178 Pa 582. 

Ya—^Parker v. Murphy, 146 S.E. 254, 
162 Va 173—^Barnett v. Cloyd's 
Ex'rs, 100 S.E. 674, 125 Ya 546— 
Selden v. James, 6 Rand. 465, 27 
Ya 465. 

W.Ya—Steenrod v. Wheeling, etc., 
R. Co., 27 W.Ya 1. 

58 aJ. p 1243 note 13. 
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Yendee in possession of both 
and purchase money, who sues for 
specific performance, must pay in¬ 
terest, even though vendor has been 
in default, unless he has not only 
kept the purchase money idle, but 
has also given vendor notice thereof. 
—^Brockenbrough v. Blythe, 3 Leigh 
619, 30 Ya 619. 

27- N.D.—^Pillsbury v. J. B. Streeter, 
Jr., Co., 107 N.W. 40, 16 N.D. 17-4. 

28- Iowa.—Corpus Juris cited in Dee 
V. Collins, 15 N.W.2d 883, 885, 235 
Iowa 22. 

Mich.—Wilcox V. Commonwealth Re¬ 
alty & Trust Co., 227 N.W. 678, 248 
Mich. 527, 76 A.L.R. 307. 

Ohio.—Carey v. Taylor, 28 Ohio Cir. 
Ct. 667. 

Pa—^In re Hershe 3 r*s Estate, 63 A. 
296, 213 Pa 601—^Minard v. Beans, 
64 Pa 411. 

Ya—Oliver’s Ex’r v. Hallam’s 
Adm’rs, 1 Gratt. 298, 42 Ya 298. 
W.Ya—^Hoard v. Huntington, etc., R. 
Co., 53 S.E. 278, 59 W.Ya 91, 8 Ann, 
Cas. 929. 

Offer to convey 

However, where the vendor was 
unable to make title, it was held that 
purchaser let into possession was 
liable for interest only from the date 
when the vendor or his representa¬ 
tive offered to convey and the pur^ 
chaser agreed to accept conveyanca 
—Kirkland v, O’Kelly, 117 So. 420, 
218 Ala 68. 

29. Mich.—Wilcox V. Cozmnonwealtli 
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On the other hand, where the expenses of the 
purchaser during the period of possession exceed 
any profits he may have derived from the land, he 
has been held not to be liable to the vendor for 
interest,30 and a purchaser is not chargeable with 
interest on deferred pa 3 rments falling due after his 
wrongful dispossession.31 It has also been held 
that, where a written contract provides for pay¬ 
ment of the purchase price in installments, but 
does not expressly provide for interest on the 
amount owing, and not due, a purchaser in posses¬ 
sion is not subject to an interest charge on such 
installments.32 A contract expressly providing that 
the purchaser shall enjoy the rents and profits ac¬ 
cruing from possession and shall be relieved from 
the payment of interest on the purchase price until 
execution and delivery of a deed is valid,33 and 
relieves the purchaser from liability for interest 
for the period of his possession during which the 
vendor is removing the purchaser’s objections to 
the title.34 

A purchaser in possession has been held not to be 
liable for rent from the date when he purchased 
the property under the contract which is being 
enforcei35 he has been held liable for rent to 
the date set for closing.36 

(4) Purchaser in Default 

Generally speaking. In a suit for specific perform¬ 
ance a purchaser In default will be charged with inter¬ 
est on the purchase money. 


In general the purchaser of real property in de¬ 
fault is charged with interest on the purchase 
money, where the vendor is not in default,37 espe¬ 
cially where the purchaser has been in possession ;33 
and a like rule has been applied even where the 
vendor was also in default or there was delay in 
making title.33 A seller of personal property may 
likewise become entitled to interest where the buyer 
wrongfully delays payment.^® 

Purchaser's reciprocal right to refits and profits. 
Notwithstanding the default of the purchaser, if he 
is charged with interest and the vendor has re¬ 
mained in possession and control of the premises, 

it is usually proper,^! and necessary,^^ to require 
the vendor to account for the rents and profits, or 
for what he reasonably might have received in the 
way of rents and profits, or for use and occupa¬ 
tion ;43 and, where the vendor has retained pos¬ 
session and the purchaser has not received the 
rents and profits, the court has declined to charge 
the purchaser with interest.^^ It has been held that 
the rental value charged should not exceed the 
amount of interest payable.**® The circumstances 
may be such as to exempt the vendor from account¬ 
ing for rents and profits notwithstanding he is en¬ 
titled to, and is allowed, interest*® 

Period for payment of interest and for account- 
ing for rents and profits. According to the circum¬ 
stances of the case, the interest may run from the 
date the purchase price should have been paid,*^ or 
the purchaser should have taken possession,*® un- 


BeaJty & Trust Co., 227 N.W. 678, 
248 Mich. 627, 76 A.L,.R. 307. 

Pa.—^Minard v. Beans, 64 Pa. 411. 

Sa U.S.—Wood V, Desldns, W, Va., 
141 F. 500, 72 C.aA. 668. 

Taxes 

Where the vendor is unable to grive 
title owingr to protracted litigation, 
and the purchSLser is compelled to 
take possession to protect the land, 
.he is not liable for interest where the 
taxes he pays greatly exceed the in¬ 
come derived from the land.—Wood 
V. Deskins, supra. 

31 . Ala.—Scholes v. Kibbe, 133 So. 
286, 222 Ala. 587. 

32 . Ohio.—Crosby v: Glide, 163 N.E, 
300, 22 Ohio App. 466. 

Okl.—Cummins v. Houghton, 29 P.2d 
71, 167 Okl. 278. 

83 . Or.—Security Savings & Trust 

• Co. V. Latta, 247 P. 777, 118 Or. 
^ 569. 

"34h Or.—Security Savings & Trust 
Co. V. Latta, supra. 
iSu Mo.—^Purrer v. Haupt, 49 S.W.2d 

* * 53, 329 Mo. 1087.' 

86. N.Y.—Masciotto v. Spaziante, 53 
- N.T;S.2d 579. 


37. N.J.—St John The Baptist 
Greek Catholic Church v. Baron, 
Ch., 73 A. 422. 

58 C.J. p 1243 note 18. 

Interest on entire purchase price 
In an action for specific perform¬ 
ance, where purchaser left part of 
the purchase money with a stake¬ 
holder without interest and wrong¬ 
fully refused to pay the balance, and 
under a nonwaiver stipulation vendor 
retook possession of the land, inter¬ 
est should be allowed on the entire 
purchase price, less any profits which 
vendor derived from the property.— 
Buntrock v. Hoffman, 189 N.W. 572, 
178 Wis, 6. 

38. Idaho.—Corpus Juris cited in 
Stockmen’s Supply Co. v. Jenne, 
237 P.2d 613, 619, 72 Idaho 57. 

58 aj. p 1244 note . 19. 

39. N.T.—Morrison v. Bauer, 42 Hun 
660, 4 N.T.St. 701. 

N’.D.—Cotton V. Butterfield, 106 N.W. 
236, 14 N.D. 466. 

40. Mass.—Winchell v. Plywood 
Corp., 85 N.R2d 313, 324 Mass. 171. 

Payment of liquidated sum 

Where corporation agreed to repuiv 
chase stock of officer at book value 
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at time of tender, stockholder in ob¬ 
taining decree specifically enforcing 
contract of repurchase was entitled 
to Interest by way of damages from 
date of tender, since payment of 
liquidated sum was called for.—- 
Winchell v. Plywood Corp., supra. 

41. N.Y.—^Morrison v. Bauer, 42 Hun 
660, 4 N.Y.St 701. 

Pa.—Andrews v. Tower, 3 Phila. 111. 

42. Wis.—^Benson v. Cutler, 28 N.W. 
134, 66 Wis. 306. 

68 C.J. p 1244 note 22. 

43. N.D.—Cotton v. Butterfield, 105 
N.W. 236, 14 N.D. 465. 

58 C.J. p 1244 note 23. 

44. S.C.—Singleton v. Cuttins, 92 S. 
E. 1046, 107 S.C. 465. 

45. Ky.—Wren v. Cooksey, 145 S.W. 
1116, 147 Ky. 826. 

46. N.C.—^Bateman v. Hopkins, 76 
S.E. 263, 160 N.C. 59. 

58 C.J. p 1244 note 26. 

47. N.D.—Cotton v. Butterfield, 105 
N.W. 236, 14 N.D. 466. 

58 C.J. p 1244 note 27. 

48. Mass.—^Hamilton v. Coster, 144 
N.R 226, 249 Mass. 391. 

Pa.—Andrews v. Tower, 3 Phila. 111. 



81 C.J.S. 


SPECIFIC PERFORMANCE 


§ 162 


der the contract, or from the date when the ven¬ 
dor makes good title,49 until the date of pay¬ 
ment and the period for the accounting by the 
vendor, in respect of rents and profits, is, in general, 
determined by the period for which interest is to 
be paid.51 

(5) Vendor or Other Title Holder in De¬ 
fault 

Ordinarily a vendor in default must account to the 
purchaser for the rents and profits of the property, or 
for the value of its use, during the period which the 
purchaser was wrongfully deprived of possession. 

While the matter of the adjustment of rents 
and interest where the vendor, under a contract for 
the sale of real property, was in default is within 
the sound discretion of the court,52 ordinarily, 
where the vendor or other person obligated to con¬ 
vey real property was in default, and the other 
party was kept out of possession, the person ob¬ 
ligated to convey is liable, or must account, for the 
rents and profits,53 or for the rental value or for 
use and occupation ;54 and the vendor may be com¬ 
pelled to account for rents received from a third 
person after possession had been given to the pur- 
chaser.55 Where the rental value of the land is 
less than the interest on the purchase money which 
has been paid, such interest may be recovered as 
damages for being kept out of possession.56 The 
purchaser is not entitled both to the rents and 
profits and to the value of the use of the land,57 


or to be compensated for the alleged loss of profits 
or gains which he might possibly have realized had 
he been in possession of the land,58 and, according 
to one view, the vendor should not be charged with 
the rental value, in contradistinction to the rent 
actually received, in the absence of proof that he 
was responsible for delay in failure to realize the 
rental value.® 9 

Veil dor* s reciprocal right to interest. Ordinarily, 
in the absence of due tender or appropriation of the 
purchase money by the purchaser for the benefit of 
the vendor, where the vendor in default is charged 
with the rents and profits, or for rental value or use 
and occupation, for a certain period, the purchaser 
is chargeable with interest on the unpaid purchase 
money for a like period but a vendor in posses¬ 
sion who refused to perform is not of right entitled 
to interest on the unpaid purchase money where 
specific performance is decreed.Where the pur¬ 
chaser is ready and willing to perform and the 
delay is on the part of the vendor, the purchaser 
may elect either to take the rents and profits and 
pay interest on the unpaid balance of the purchase 
money, or to forego the rents and profits and be 
exempted from the duty to pay interest,®^ although 
the latter rule is subject to some qualifications and 
exceptions where its application would be inequita¬ 
ble and unjust.63 The court will not charge the 
purchaser with interest in excess of the amount of 
rents and profits with which the vendor may be 


49. N.Y.—^Begren v. Pettus, 119 KR 
549, 223 X.Y. 662. 

58 C.J. p 1244 note 29. 

Date of final decree 

(1) Interest was properly allowed 
on purchase price from date of final 
decree of specific performance grant¬ 
ed vendor, whereby title was ad- 
judgred good by adverse possession. 
—^Frank Novak Realty Co. v. Trus¬ 
tees of Orphans' Home in Baltimore 
City, 138 A. 250, 153 Md. 390. 

(2) In suit against purchaser for 
specific performance, interest would 
be allowed only from date of Judg¬ 
ment, where plaintiff had no title to 
part of property, and suit was neces¬ 
sary to establish title thereto by 
prescription.—Thomann v. Dutel, 105 

50. 52, 158 La. 1026. 

50. N.J.—St. John The Baptist 
Greek Catholic Church v. Baron, 
Ch., 73 A. 422. 

51. Ill.—^Bear v. Fletcher, 96 N.E. 
997, 252 Ill. 206. 

Pa.—^Andrews v. Tower, 8 Phila. 111. 

52. Ill.—Fleming v. 0*Donohue, 138 
N.E. 183, 306 Ill. 595. 

58 C.J. p 1244 note 34. 

53. N.C.—Sterne v. Benbow, 66 S.B. 
445, 151 N.C. 460. 


Pa.—Sladkin v. Greene, 59 A.2d 105, 
359 Pa, 528. 

58 C.J. p 1244 note 35. 

54. N.Y,—^Haffey v. Lynch, 85 N.B. 
817, 193 N.Y. 67. 

58 C.J. p 1245 note 36. 

55. Neb,—Craig v. Greenwood, 39 N. 
W. 699, 24 Neb. 657. 

56. N.Y.—-Worrall v. Munn, 53 N.Y. 
185. 

57. Minn,—Abrahamson v. Lamber- 
son, 81 N.W. 768, 79 Minn, 135. 

58. N.Y.—Worrall v. Munn, 38 N.Y. 
137. 

58 C.J. p 1245 note 39. 

59. N.J.—Seymour v. Laverty, 120 
A. 36, 94 N.J.Bq. 430. 

60. Minn.—Abrahamson v. Lamber- 
son, 71 N.W. 676, 68 Minn. 454. 

Pa.—^Leafgreen v. La Bar, 150 A. 656, 
300 Pa. 369. 

58 C.J. p 1245 note 42. 

Purchasers* mere tendor of pur¬ 
chase price of realty at settlement 
date is not appropriation of purchase 
money in such manner as to deprive 
purchasers of benefit thereof within 
exception to rule that purchaser is 
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treated as trustee of unpaid purchase 
money and charged with interest 
thereon after vendor’s default in per¬ 
formance of sale contract.—Sladkin 
V. Greene, 59 A.2d 105, 359 Pa. 628. 

61. Iowa.—^Mitchell v. Mutch, 179 
N.W. 440, 189 Iowa 1160. 

58 C.J. p 1245 note 43. 

Mutually postponed date 
Where parties to land sale contract 
mutually postponed date of execution 
of deed, and vendor after such date 
never refused to convey, but recog¬ 
nized his obligation to do so, and 
vendees did not insist on Immediate 
conveyance or demand possession, in 
vendor’s suit for specific- perform¬ 
ance, the rule that a vendor, who re¬ 
fuses to convey, is not entitled to in¬ 
terest had no application.—Sale v. 
Swann, 120 S.B. 870, 138 Va. 198. 

62. N.Y.—^In re Bond & Mortg. Guar¬ 
antee Co., Guarantee No. 181,615, 62 
N.Y.S.2d 685, 271 App.Div. 44, ap¬ 
peal dismissed 72 N.B.2d 15, 296 
N.Y. 824. 

58 C.J. p 1245 note 44. 

63. N.Y.—^In re Bond & Mortg. Guar- 
I antee Co., Guarantee No. 181,615, 
I supra. 
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chargeable.** A purchaser who has been relieved 
from the payment of interest during a period in 
which the vendor was in default, may not be en¬ 
titled to the rents and profits for that period, *5 and 
where a purchaser has, in addition to obtaining 
specific performance, been awarded damages for 
the vendor’s wrongful withholding of possession, 
the vendor may not properly be required to account 
for the rents and profits of the premises for the 
period for which damages are awarded.** The 
willful default of the vendor will deprive him of 
the right to interest from a purchaser in possession 
for the period following such willful default.*^ 

Fixing period for accounting for rents and profits 
and for payment of interest. The beginning of the 
period of accounting for the rents and profits of 
the property involved has been fixed at the time 
possession should have been delivered or the deed 
or conveyance given,®* especially where the pur¬ 
chaser is charged with interest from that date.®® 
Ordinarily, a purchaser out of possession is not 
chargeable with interest from the date when other¬ 
wise interest would begin to run, while the vendor 
is in default,*^® but only from the date that a proper 
deed is tendered or proper title made.'^i It has been 
held that the vendor is entitled to interest on the 
price until finally paid,'^® and not merely to the date 


when the purchaser brought the suit for specific 
performance.^® 

Contract for sale of corporate stock. In a suit by 
the buyer for specific performance of a contract 
for the sale of corporate stock, the buyer’s conduct 
prior to suit may preclude the award to him of 
dividends on such stock, which were received by 
defendant,*^* and defendant is not entitled to in¬ 
terest on the purchase price where the dividends 
received by him exceeded the interest.^® 

(6) Purchaser’s or Mortgagee’s Right to In¬ 
terest 

A purchaser may be entitled to interest on purchase 
money which he has paid in advance of the vendor’s 
compliance with the contract. 

The circumstances may be such as to entitle the 
purchaser of real property to interest on payments 
made by him, where specific performance is 
granted.*^® Thus, where the purchase money has 
been paid and no rents and profits are recoverable 
by the purchaser, the purchaser is entitled to inter¬ 
est on the amount paid as damages for being kept 
out of possession,77 to the date on which the pur¬ 
chaser obtains possession,7® or, if he has not ob¬ 
tained possession when the assessment is made, to 
the time of assessment.7® There is also authority 
to the effect that a purchaser is entitled to interest 


94. S.C.—Shannon ▼. Freeman. 109 
S.B. 406, 117 S.C. 480. 

58 C.J. p 1246 note 46. 

65. Md.—Brewer v. Sowers. 86 A. 
228. 118 Md. 681. 

69. Minn.—Abrahamson y. Lamber- 
son. 81 N.W. 768. 79 Minn. 136. 

07. Mich.—Wilcox y. Commonwealth 
Realty & Trust Co., 227 N.W. 678, 
248 Mich. 527. 75 A.li.R. 307. 

Correetioa of abstract 
The Yendor*s delay to correct an 
omission from the abstract, which 
was excusably unknown to Yendor 
and his attorneys until called to their 
attention by the purchaser’s at¬ 
torneys, was not of the willful char¬ 
acter which would deprive vendor of 
the riffht to interest.—Wilcox v. 
Commonwealth Realty & Trust Co., 
supra. 

Xhsdharge of BKatgago 
A vendor's delay, in procuring dis¬ 
charge of a past due mortgage, after 
three months from the date fixed by 
th^ contract for payment of the pur- 
cheuse price has been held to consti¬ 
tute willful default depriving the 
vendor of the right to interest on un¬ 
paid purchase money.—Wilcox v. 
Commonwealth Realty 4b Trust Co., 
supra. I 


68. Kan.—Gage v. Leslie, 254 P, 362, 
123 Kan. 72. 

68 C.J. p 1246 note 49. 

69. N.C.—^Harper v. Battle, 104 S.B. 
658, 180 N.C. 375, 20 A.L.R. 357. 

7a U.S.—Wilson v. Seybold, D.C. 
W.Va., 216 F. 975. 

Colo.—^Price v. Immel, 109 P. 941, 
48 Colo. 163. 

58 C.J. p 1246 note 51. 

Faulty deed 

The right of a vendor to interest 
from his vendee was barred where 
the deed tendered was inadequate be¬ 
cause of basically faulty description. 
—^Pettyjohn v. Bowler. 17 N.W.2d 82. 
219 Minn. 55. 

71. ms.—Ward v. Pearsall. C.CJL 
Cal., 3 F.2d 865. 

Ark.—Hamner v. St€U*llng, 50 S,W.2d 
615, 185 Ark. 948. 

Ill.—^Lombard v. Chicago Sinai Cong., 
75 Ill. 271. 

Ky.—Buckhom Coal & Lumber Co. 
V. Lewis, 23 S.W.2d 596, 232 !Ky. 
415. 

W.Va—Armstrong v. Maryland Coal 
Co., 69 S.E. 195, 67 W.Va 689. 

58 C.J. p 1246 note 52. 

No interest until delivery of deed 
In a vendee’s suit for specific per¬ 
formance it was held that, in the 
absence of agreement to the contrary 
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in the land purchase contract, the 
purchase price is not payable until 
the deed is delivered, and that no 
interest runs until then or until the 
purchaser is put into possession.— 
Moran v. Fifteenth Ward Building & 
Loan Ass’n, 25 A.2d 426, 131 N.J.Eq. 
361. 

72. Mass.—Noyes v. Bragg, 107 N.B. 
669, 220 Mass. 106. 

73. Mass.—Noyes v. Bragg, supra 

74. Vt—Comings & Livingston v. 
Powell. 122 A. 691, 97 Yt 286. 

58 C.J. p 1246 note 55. 

75. Vt.—Comings & Livingston v. 
Powell, supra 

7a N.J.—Joseph V. Skehan, 143 A. 

442, 103 N.J.Eq. 328. 

N.Y.—Stewart v. Gillett, 139 N.T.S. 
583, 79 Misc. 98. affirmed 156 N.T.S. 
1146, 171 App.Div. 967. 

58 C.J. p 1246 note 58. 

AuLOunt deposited in escrow 
Cal,—Fisher v. Losey, 177 P.2d 334, 
78 CaI.App.2d 121. 

77. N.T.—Worrall v. Munn, 88 N.Y. 
137. 

58 O.J. p 1247 note 59. 

7& N.Y.—Worrall v. Munn, supra 
79. N.Y.—Worrall v. Munn, supra 
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on money which he has kept on hand for the pur¬ 
pose of complying with the terms of the contract*® 

A party to an exchcmge is not entitled to interest 
on the value of unimproved lots for delay in de¬ 
livery of possession, where no special damage is 
shown.*i 

Agreement to give mortgage. A person who 
agp*ees to give a mortgage may be chargeable with 
interest for the period of his default** 

(7) Deductions from Rents and Profits 

It has been held that a vendor compelled to account 
Is liable only for the net rents and profits and is en¬ 
titled to deduct from the gross income all proper dis¬ 
bursements. 

A vendor compelled to account for rents and 
profits need do so only for net amounts,** since he 
is entitled to credit for disbursements which were 
necessary and made after notice of the purchaser’s 
readiness to consummate the sale and which would 
ordinarily have been charged to the purchaser had 
title passed at that time.*^ Thus a vendor may be 
entitled to deductions for proper expenditures for 
maintaining the premises,** for improvements,** for 
taxes,*'^ for the necessary expense of raising, secur¬ 
ing, and marketing crops produced on the land,** 
and even for the rent of other property which he 
had hired for the purpose of giving possession of 
the property covered by the contract involved.** 
There is, however, authority for the view that, 
where the person obligated to convey has wrongful¬ 
ly occupied the property to the exclusion of the 
person entitled to a conveyance, there must be an 
accounting for the rental value without deduc¬ 


tions,*® and, where the value of the use and oc¬ 
cupation with which the vendor is chargeable equals 
or exceeds the amount of his expenditures, he is 
not entitled to any reimbursement.*^ 

Water rentals, A defaulting vendor liable for 
rents received for the period during which he 
wrongfully deprived the purchaser of possession is 
not entitled to credit for water rentals paid by him 
during such period, since the tenant or actual oc¬ 
cupant of the property is responsible for such water 
rentals during his occupancy.** 

e. Deficiency or Defect 

In awarding damages, compensation, or abatement 
in price for partial nonperformance, the court may ap¬ 
portion the price and damages In accordance with the 
evidence. 

In awarding damages, compensation, or abate¬ 
ment in price, for partial nonperformance, where 
specific performance of contracts for the transfer 
of real property is enforced in part, the court may 
apportion the price and damages in accordance with 
the evidence.** In the case of deficiency in quanti¬ 
ty, the view has been expressed that the compensa¬ 
tion is usually based on the average or unit value 
as agreed on between the parties.*^ While, in the 
case of a deficiency in quantity, the court has rec¬ 
ognized the propriety of deducting a sum which 
bears the same proportion to the whole price as the 
amount of land lacking bears to the whole area of 
land agreed to be conveyed,** in some cases the 
value of the land lost with relation to the value 
of the whole tract has been used as a basis for a 
ratable deduction,*® and there is authority for the 


80. Mo.—Kennedy v. Eoopmann, 65 
S.W. 1020, 166 Mo. 87. 

81. Mich.—Sloman v. Rogers, 243 
N.W. 13, 259 Mich. 302. 

82. N.Y.—Castelli v. Burns, 140 N*. 
Y.S. 1057, 156 App.Div. 200. 

68 C.J. p 1247 note 62. 

83. R.I.—^Di Sarro v. Nerl, 59 A.2d 
174, 74 R.L 118. . 

84b R.I.—Di Sarro v. Neri,. supra. 
85. Minn.—Abrahamson v. I^amber- 
son, 81 N.W. 768, 79 Minn. 136— 
Smith V. Gibson, 15 Minn. 89. 

■86. Ill.—^Bear v. Fletcher, 96 N.E. 
997, 252 Ill. 206. 

87. Minn.—Abrahamson v. Lamber- 
son, 81 N.W. 768, 79 Minn. 135. 

68 C.J. p 1247 note 66. 

8& Minn.—Abrahamson v. Lamber- 
son, supra. 

89. Ky.—Wren v. Cooksey, 145 S.W. 
1116, 147 Ky. 825. 

9a Cal.—Heinlen v. Martin, 58 Cal. 
321. 

91. MidlL-^-^gooshevits v. Arnold, 


163 N.W. 946, 165 N.W. 633, 197 
Mich. 203. 

92. Pa.—Sladkin v. Greene, 59 A.2d 
105, 359 Pa. 528. 

93. D.C.—Corpus OTurls cited In 
Horning v. £erguson, Mun.App., 52 
A.2d 116, 119. 

Kan.—^Huey v. Starr, 101 P. 1075, 
104 P. 1135, 79 Kan. 781. 

Md.—Kriel v. CuUison, 169 A. 203, 
165 Md. 402. 

N.J.—Dixon V. Ober, 57 A.2d 383, 141 
N.J.BQL. 289. 

Propriety of allowing purchaser val¬ 
ue of unreleased dower by way of 
indemnity or abatement from pur¬ 
chase price see supra 5 21. 
Acreage value 

Abatement in price based on pur¬ 
chaser's acreage valuation was held 
not improper, at least as against ob¬ 
jection by purchaser.—^Kriel v. Cul- 
lison, 169 A. 208, 165 Md. 402. 
Forsonalty 

In action for specific performance 
of contract to convey realty and per¬ 
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sonalty, Judgment in abatement of 
purchase price may be allowed for 
personalty which was not delivered, 
in violation of contract; and, where 
complaint sought abatement of pur¬ 
chase price because of undeliver^ 
personalty and illegal overcharge but 
alleged prior payment of entire stip¬ 
ulated consideration, a money judg¬ 
ment in compensation for undeliv¬ 
ered personalty and for allegedly il¬ 
legal overcharge could be rendered 
and court properly refused to reguire 
separate statement of cause of action 
for damages.—^Taylor v. Highland 
Park Corp., 42 S.B.2d 335, 210 S.a 
254. 

94. Cal.—Waldeck v. Hedden, 265 P. 
340, 89 Cal.App. 336. 

95. N.J.—Capstick V. Crane, 67 A. 
1045, 66 N.J.Bq. 341. 

W.Va.—Stockton v. Union Oil, etc., 
Co., 4 W.Va. 273. 

96. Tenn.—Moses v. Wallace, 7 Lea 
•413—Mullins v. Aiken, 2 Heisk. 
636. 
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view that the value of the property which cannot be 
conveyed may be considered separately in deter¬ 
mining the amount of the deduction or compensa- 
tion.®7 A purchaser who is compelled to perform 
his contract has been held entitled to a deduction of 
the amount which he must pay to acquire a tract 
of land to take the place of a deficiency in quanti¬ 
ty,^ 8 and a provision of the contract for the method 
of determining the amount of the deduction for 
parcels of land which the vendor cannot convey 
should ordinarily be given effect. 

Where there are encumbrances or burdens on the 
title, a deduction has been made on a fractional 
basis, in which the loss occasioned by the encum¬ 
brance is fixed at the amount of such loss to the 
purchaser,! and, where the vendor contracted to 
convey the whole property, when, in fact, he owned 
only an undivided interest, the amount of the com¬ 
pensation or abatement has been fixed at a frac¬ 
tional share of the purchase price, determined by 
•the fractional undivided interest in the land which 
the vendor did not own;^ but, where the vendor, 
who contracted to sell the fee, owned only an estate 
less than the fee, the amount of the compensation 
or deduction has been fixd by deducting from the 
purchase price the value of the estate which the 
•vendor actually had.3 In any event, in the case of 
a defect in title, the amount of compensation should 
not exceed the purchase price.^ 

Compensation for improvements which have been 
destroyed. Where the loss of improvements on real 
property sold, occurring since the making of the 
contract, must be borne by the vendor, the abate¬ 
ment in price, to be paid by plaintiff purchaser, 
has been determined by the market value of the 
property with and without the improvements on the 
day the contract was made,5 and the purchaser in 
no event will be required to pay an amount in ex¬ 
cess of the purchase price fixed by the contract.® 

Pleading, While the view has been taken that 


plaintiff may be entitled to compensation or protec¬ 
tion in respect of defects in title under a prayer for 
general relief,^ in some jurisdictions partial per¬ 
formance with compensation or indemnity may 
not be had unless specially prayed for.® 

Relief in respect of parties and land. Where the 
vendor has died, a decree for damages in favor of 
plaintiff purchaser, for part of the land as to which 
specific performance may not be had, should run 
against rfie vendor’s heirs jointly,® and land which 
was fraudulently conveyed by the vendor to one of 
the heirs should be subjected to the payment of the 
damages.!® 

I 163 . - Damages or Compensation on 

Denial of Specific Performance 

a. In general 

b. Case one for equitable cognizance or 

jurisdiction 

c. Impossibility of performance 

d. Specific performance refused because 

of hardship or impracticability 

e. Specific provision for alternative re¬ 

lief 

f. Relief in respect of parties; against 

whom relief given 

g. Measure of damages and items re¬ 

coverable 

h. Compensation for services, expendi¬ 

tures, and return of price 

i. Lien for compensation or damages 

a. In (General 

The court, on denial of specific performance, may 
in lieu thereof award damages for the breach of the 
contract sought to be specifically enforced. 

In accordance with general rules in a proper 
case the court may, on refusing to grant specific 
performance, award, in lieu thereof, damages for 
breach of contract,!! as, for example, the damages 


97. TJ.S.—Dixon v. Anderson, Va., 
252 F. 694, 164 C.C.A. 534. 

58 C.J. p 1247 note 76. 

98. Md.—^Reiffart v. Fisher, 131 A- 
568, 149 Md. 336. 

99. Minn.—^Duluth, etc., R. Co. v. 
Urban Inv. Co., 182 N.W. 605, 148 
Minn. 450. 

1, Hawaii.—^Eloon v. Maui Dry 
Goods & Grocery Co., 30 Hawaii 
313. 

9. Tenn.—Collins v. Smith, 1 Head 
251. 

58 C.J. P 1247 note 80. 

3. N.J.—Brisbane v. Sullivan, 93 A- 
705, 83 N.J.E<i. 182, reversed on 


other grounds 99 Au 197, 86 N.J.!E7q. 
411. 

58 C.J. p 1248 note 81. 

4. Hawaii.—Hoon v. Maui Dry 
Goods, etc., Co., 30 Hawaii 313. 

5. Ga.—^Phinizy v. Guernsey, 36 S.B. 
796, 111 Ga. 346, 78 Am.S.R. 207, 
50 li.R.A. 680. 

58 C.J. p 1248 note 89. 

6. Ga.—^Phinizy v. Guernsey, supra. 

7. Ala.—^Bartee v. Matthews, 103 So. 
874, 212 Ala. 667. 

58 C.J. p 1248 note 91. 

8. N.J.—Campbell v. Hough. 68 A. 
769, 73 N.J.B<i. 601. 

58 C.J. P 1248 note 92. 
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9« Ky.—Cogwell v. Lyon, 8 J.J. 
Marsh. 38. 

10. Ky.—Cogwell v. Lyon, supra. 

11. U.Sw—Gulbenkian v. Gulbenkian, 
C.C.A.N.Y., 147 F.2d 173, 158 A.L.R. 
990. 

Cal.—^Walsh v. Macaire, 227 P.2d 517, 
102 CalJ^pp.2d 435—Wilson v. Bid- 
well, 199 F.2d 439, 88 Cal.App.2d 
832—^Bngasser v. Jones, 198 P.2d 
546, 88 Cal.App.2d 171—Cushing v. 
Levi, 3 P.2d 958, 117 Cal.App. 94. 
Colo.—^Prosser v. Schmidt, 197 P.2d 
318, 118 Colo. 502. 

Conn.—Schneidau v. Manley, 39 A..2d 
885, 131 Conn. 285. 

Ga.—^Harris v. Underwood, 66 S.B.2d 
832, 208 Ga. 247—Monroe v. l>i&- 
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sustained by the purchaser or by the vendor,13 
where he seeks specific performance of a contract 
to convey real property; and, in some cases in ju¬ 
risdictions in which code procedure is operative, 
the code has been referred to as authority for re¬ 
taining jurisdiction.i4 In some jurisdictions, while 
the authority to retain the case is recognized,i® the 
question as to retention is regarded as one largely 
within the discretion of the court-i® 

Where a cause of action for specific performance 
of a contract to sell real estate is not established 
by a purchaser, he is not entitled to recover dam¬ 
ages for withholding such property,!^ and the court 
cannot retain the case for the purpose of awarding 
damages which might have been incidental to a 
decree for specific performance.^^ Where a cause 
of action for the specific performance of an alleged 
contract fails because there was in fact no such 
contract, an alternative cause of action for dam¬ 
ages for breach of the contract is likewise bound 


to fail,i9 and the propriety of awarding damages 
in a case in which specific performance has been 
asked and may properly be decreed has been de- 
nied.30 So, also there is no error in refusing dam¬ 
ages for breach of the contract, where the con¬ 
tract itself provides the measure of damages.3i In 
some cases a distinction has expressly been made 
between an application to a court of equity to 
assess damages arising from a failure to convey, 
and an application for the repayment of the pur¬ 
chase price,32 and the view has been expressed that, 
while ordinarily, on refusal of specific performance, 
the court will not award damages as such,23 it may 
decree the return of the purchase price, as discussed 
infra subdivision h of this section. Persons who 
have changed their position in reliance on defend¬ 
ant's promise in an oral contract which is not en¬ 
forceable for failure to comply with the statute, 
of frauds may, on denial of specific performance, 
be entitled to be made whole.24 


mond Match Co., 185 S.]B:. 814, 182 
Ga. 438. 

ni.—Weisbrodt v. Norris, 76 N.B.2d 
50. 332 I11.APP. 279. 

Ind.—^Duckwall v. Rees, 86 N.E.2d 
460, 119 lnd.App. 474. 

Kan.—^In re Henry’s Estate, 142 P.2d 
717, 167 Kan. 471—McEnulty v. Mc- 
Enulty, 69 F.2d 1105, 146 Kan. 198. 
Mass.—^Widebeck v. Sullivan, 99 N.E. 
2d 165, 327 Mass. 429—^Farrell v. 
Farrell, 12 N.E.2d 73, 299 Mass. 
187. 

N.T.—Wheeler v. Standard Oil Co. of 
New York. 188 N.E. 148, 263 N.Y, 
34—^Boyle Holding Corporation v. 
Medgreen Holding Corporation, 276 
N.Y.S. 670, 154 Misc. 189. 

Ohio.—^McCarthy v. Manthey, 29 Ohio 
N.P..N.S., 170. 

Or.—^McDonough v. Southern Oregon 
Min. Co., 159 P.2d 829, 177 Or. 136, 
rehearing denied 161 P.2d 786, 177 
Or. 136, 164 A.L.R. 788—Public 
Market Co. of Portland v. City of 
Portland, 130 P.2d 624, 171 Or. 
522, opinion amplified 138 P.2d 916, 
171 Or. 622. 

Wash.—^Twohy v. State Creek Min. 

Co., 198 P.2d 832, 31 Wash.2d 664. 
Wis.—Kelly v. Sullivan, 30 N.W.2d 
209, 252 Wis. 52. 

58 C.J. p 1248 note 98. 

Claim for damages held waived 
Ill.—Brock V. Derry, 66 N.E.2d 182, 
328 IU.APP. 400. 

68 C.J. p 1248 note 98 [f]. 

12. Ark.—^Reed v. Phillips, 83 S.W. 

2d 554. 191 Ark. 58. 

Cal.—Walsh v. Macaire, 227 P.2d 617, 
102 Cal.App.2d 435—Wilson v. Bid- 
well, 199 P.2d 439, 88 CaI.App.2d 
832—^Engasser v. Jones, 198 P.2d 
546, 88 Cal.App.2d 171—Cushing v. 
Devi, 8 F.2d 958, 117 Cal.App. 94. 


Colo.—^Prosser v. Schmidt, 197 P.2d 
318, 118 Colo. 502. 

Conn.—Schneidau v. Manley, 39 A. 2d 
885, 131 Conn. 285. 

Qa.—Harris v. Underwood, 66 S.E.2d 
332, 208 Ga. 247. 

Ind.—^Duckwall v. Rees, 86 N.E.2d 
460, 119 lnd.App. 474. 

Mass.—^Widebeck v. Sullivan, 99 N.B. 

2d 165, 327 Mass. 429. 

N.T.—Wheeler v. Standard Oil Co. of 
New York, 188 N.E. 148, 263 N.T. 
34—^Boyle Holding Corporation v. 
Medgreen Holding Corporation, 276 
N.Y.S. 670, 154 Misc. 189. 

Wis.—Kelly v. SuUivan, 30 N.W.2d 
209, 252 Wis. 52. 

58 C.J. p 1249 note 99. 

Increase in value of land subse¬ 
quent to the contract to convey will 
not preclude application of the text 
rule.—Cushing v. Levi, 3 P.2d 958, 
117 CalA.pp. 94. 

13. Colo.—^McCart v. Johnston, 246 
P. 259, 79 Colo. 397. 

N.T.—Albany Heights Realty Co. v. 
Vogt, 169 N.T.S. 1049, 182 App.Div. 
736. 

14 . Kan.—Huey v. Starr, 101 P. 1076, 
104 P. 1135, 79 Kan. 781. 

58 C.J. p 1249 note 2. 

15. U.S.—Corpus juris cited in 
MeVay v. Swift, D.C.La., 24 F. 
Supp. 200, 212. 

Mass.—^Widebeck v. Sullivan, 99 N.E. 
2d 165, 327 Mass. 429—^McCormick 
V. proprietors of Cemetery of Mt. 
Auburn, 189 N.E. 585, 285 Mass. 
548. 

58 C.J. p 1249 note 8. 

16. U.S.—Corpus Juris cited in Me¬ 
Vay V. Swift, D.C.La., 24 F.Supp. 
200 , 212 . 

Mass.—^Widebeck v. Sullivan, 99 N.E. 
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2d 165, 327 Mass. 429—Rix v. Doo¬ 
ley, 77 N.E.2d 233, 322 Mass. 303— 
McCormick v. Proprietors of Ceme¬ 
tery of ML Auburn, 189 N.E. 685,. 
285 Mass. 548. 

Wyo.—Corpus Juris cited in Beck v. 
Adams, 174 P.2d 134, 139, 62 Wyow 
431. 

58 C.J. p 1249 note 4. 

17. Mo.—Terry v. Michalak, 3 S.W. 
2d 701, 319 Mo. 290. 

Statute of frauds 

Failure of prospective purchasers 
to prove a written memorandum of 
the alleged agreement which was 
within the statute of frauds preclud¬ 
ed retention of the case for damages. 
Mass.—^Flchera v. City, of Lawrence, 
44 N.E.2d 779, 312 Mass. 287. 

Mo.—Jones v. Linder, 247 S.W.2d 817. 

18. Cal.—^Baran v. Goldberg. 194 P. 
2d 765, 86 Cal.App.2d 506. 

19. Kan.—Arts v. McCarthy, 199 P. 
99, 109 Kan. 355. 

20. N.Y.—^Boyd v. Vanderkemp, 1 
Barb.Ch. 273. 

58 C.J. p 1249 note 6. 

21. Or.—^Lynch v. Clendenen, 237' P. 
2d 1084, 193 Or. 198. 

Forfeiture of initial payments whidh 
have been made 

S.C.—Sumner v. Bankhead, 111 S.E. 
891, 119 S.C. 78. 

Provision for alternative methods of 
payment 

Or.—^Lynch v. Clendenen, 237 P.2d 
1084, 193 Or. 198. 

22. Va.—Steams v. Beckham,' 91 
GratL 379, 72 Va. 379. 

23. Va.—Stearns v. Beckham, su¬ 
pra. 

24. N.H.—^Knoz v. Allard, 5 A.2d 716,. 
90 N.H. 157. 
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Effect of rescission of contract. Where the court 
decrees a rescission of the contract, on refusing 
plaintiff’s prayer for specific performance, the case 
may not be retained for an award of damages.^s 

Pleading and proof. Relief by an award of dam¬ 
ages must be authorized by the pleadings^® and 
proof.27 While there is authority for the view that 
there should be a prayer for damages,and that an 
award may not be granted under a prayer for gen¬ 
eral relief,28 the right of plaintiff to an award of 
damages or money compensation, even though he 
does not specifically ask for damages, has been rec- 
ogpnizedjSO as, for example, under a prayer for gen¬ 
eral relief.2i 

Transfer to law docket. Where damages were 
asked if specific performance could not be granted, 
the court has declined to transfer the case to the 
law docket where the petition alleged that the dam¬ 
ages were too vague and indefinite to be the cause 
of an action at law .22 


81 C.J.S. 

b. Case One for Equitable Cognizance or Juris¬ 
diction 

In the application of strict equitable rules It has 
been laid down that the case will not be retained to 
award damages in favor of a party who in no event 
would be entitled to specific performance, but the ruie 
is otherwise where special equities exist in his favor. 

In accordance with general rules in cases in 
which strictly equitable rules have been recognized 
or applied, it has been laid down that the case may 
not be retained to award damages to the party 
to whom specific performance is denied where such 
party would, in no event, be entitled to specific per- 
formance,23 and no other special equity or ground 
for equitable interference appears.24 Thus, a party 
who is not entitled to specific performance because 
of his own default or want of equity cannot recover 
damages.25 On the other hand, the authority of 
the court to retain the case to award damages or 
compensation has been recognized where certain 
equities in plaintiff’s favor appear,86 as, for ex- 
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25. Iowa.—Dow v. McVey, 156 N.W. 
706, 174 Iowa 553. 

Minn.—Thwingr v. Hall, etc., Lumber 
Co., 41 N.W. 816, 40 Minn. 184. 

28. Cal.—Khoury v. Barham. 192 P. 

2d 823. 85 CalJlpp.2d 202. 

Colo.—^Prosser v. Schmidt, 197 P.2d 
. 318, 118 Colo. 502. 

R.I.—Morin v. Randall, 199 A. 616, 60 
R.I. 505. 

58 G.J. p 1249 note 13. 

Amendment of the pleadings may 
be allowed to authorize an award of 
damages, and such amendment is not 
objectionable as constituting a new 
cause of action.—Prosser v. gchmidt, 
197 P.2d 318, 118 Colo. 502. 

Pleading held sufficient 
CaL—^Walsh v. Macaire, 227 P.2d 617, 
102 Cal.App.2d 435. 

68 C.J. p 1249 note 13 [b]. 

Pleading held insufficient 
Cal.—-Khoury v. Barham, 192 P.2d 
823, 85 Cal.App.2d 202—Crittenden 
V. Hansen, 138 P.2d 37, 59 Cal.App. 
2d 56. 

58 OJ. p 1249 note 13 [a]. 

27. Cal.—Anderson v. Fermenter, 
177 P.2d 818, 78 Cal.App.2d 378. 
Kan.—^McEnulty v. McEnulty, 69 P. 

2d 1105, 146 Kan. 198. 

Pa.—Kapcia v. Lesslg, 186 A. 760, 
122 Pa.Super. 421. 

R.I.—^Montl V. Graziano, 46 A.2d 314, 
71 R.I. 393. 

58 C.J. p 1250 note 14. 

Complainant must prove his right 
to spedflo performance in order to 
authorize recovery of damages in lieu 
of. specldc performance of land con¬ 
tract.—^Loewus V. Eskridge & Down¬ 
ing, 165 S.EL 576, 175 Ga. 456. 


Evidenee held sufficient 

Kan.—^McEnulty v. McEnulty, 69 P. 
2d 1105, 146 Kan. 198. 

Mo.—Peigenspan v. Pence, 168 S.W. 
2d 1074, 350 Mo. 821. 

Evidence held insufficient 

Cal.—^Brown v, Freese, 83 P.2d 82, 28 
Cal.App.2d 608. 

Ill.—^Englestein v. Shammo, 15 N.B. 
2d 939, 296 llLApp.' 162. 

N.T.—Shade v. Hague, 94 N.7.S.2d 
124. 

58 C.J. p 1250 note 14 [a]. 

28. Pa.—Reilly v. Magee, 116 A. 310, 
272 Pa. 406. 

29. Mass.—West v. Day Trust Co., 
103 N.B,2d 813. 

Pa.—Kubel v. Healey, Com.PL, 49 
Lack.Jur. 101. 

58 C.J. p 1250 note 16. 

30. Mo,—^Davis v. Falor, 142 S.W.2d 
76, 346 Mo. 514. 

R.I.—^Morin v. Randall, 199 A. 616, 
€0 R,I. 605. 

58 C.J. p 1250 note 17. 

31. Mo.—^Davis v. Falor, 142 S.W.2d 
76, 346 Mo. 514. 

R.I.—^Morin v. Randall, 199 A. 616, 60 
R.L 505. 

58 C.J. p 1250 note 18. 

32. XJ.'S.—^Beveridge v. Crawford 
Cotton Mills, D.C.Ga., 267 F. 832. 

33. U.S.—Clark v. Rosario Min. & 
Mill. Co., Cal., 176 F, 180, 99 C.C.A. 
534. 

58 C.J. p 1260 note 21. 

Retention of Jurisdiction where equi¬ 
table relief denied generally see 
Equity § 78.- 

Case dismissed without prejudice to 
rights to action at law 

Mich.—^Morten v. Zevalkink, 8 N.W.2d 
642, 304 Mich. 672, rehearing de¬ 
nied 9 N.W.2d 913, 304 Mich. 672. 
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34. N.T.—Saperstein v. Mechanics’ & 
Farmers* Savings Bank of Albany, 
126 N.B. 708, 228 N.T. 257. 

58 C.J. p 1251 note 22. 

35. Mich.—^B^rrell v. Hannan, 232 N. 
W. 209, 251 Mich. 669. 

58 C.J. p 1251 note 23. 

36. U.S.—Gulbenklan v. Gulbenkian, 
C.aA.N.T., 147 P.2d 173, 158 A.Li. 
R. 990. 

Fla.—Glinskl v. Zawadskl, 8 Fla, 405. 
Ill.—^Weisbrodt v. Norris, 76 N.E.2d 
50, 332 IlLApp. 279. 

Ind.—^Duckwall y. Rees, 86 N.E.2d 
460, 119 Ind.App. 474. 

Kan.—^McEnulty v. McEnulty, 69 P.2d 
1105, 146 Kan. 198. 

Mass.—Labelle v. Ladeche, 193 N.B. 
573, 289 Mass. 140—McCormick v. 
Proprietors of Cemetery of Mt. Au¬ 
burn, 189 N.E. 585, 285 Mass. 548. 

I Mich.—Johnson v. Douglas, 274 N.W. 

, 780, 281 Mich. 247. 

Mo.—^Peigenspan v. Pence, 168 S.W. 

2d 1074, 350 Mo. 821. 

Or.—^Public Market Co. of Portland 
V. City of Portland, 130 P.2d 624, 
171 Or. 522, opinion amplified 138 
P.2d 916, 171 Or. 622. 

Pa,—Kiley v. Baker, 27 A.2d 478, 150 
Pa.Super. 248. 

R.I.—Screw Products Corporation of 
America v. Arenz, 161 A, 294. 52 R. 
I. 473. 

Wash.—^Twohy v. State Creek Min. 

Co.. 198 P.2d 832, 81 Wash.2d 664. 
58 C.J. p 1251 note 24. 

Adequacy of legal remedy 
In suit for specific performance of 
contract to convey land in which de¬ 
fendants asserted willingness to per¬ 
form, but their proposed deeds would 
convey no marketable title to whole 
lot which they had agreed to convey, 
point of adequacy of legal remedy. 
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ample, where plaintifiF makes out a case which or¬ 
dinarily would warrant specific performance^^ but 
such relief is inappropriate because of some act of 
defendant,or because of some change in condi¬ 
tion,or because a third person intervening in the 
suit appears to have a right to the remedy of specific 
performance superior to that of plaintiff ;40 where 
a remedy which can only be afforded by equity is 
called for;4i or where an action at law for dam¬ 
ages would be barred by the statute of limitations 
if the case were not retained and in some cases 
a rather liberal rule has been applied in retaining 
jurisdiction to award damages in lieu of specific 
performance.** Defendant’s failure to object to 
plaintiff’s capacity to invoke equitable jurisdiction, 
as where defendant fails to transfer to law, has 
been held to constitute a waiver of defendant’s 
right to object that a court of equity lacks power 
to grant relief by way of damages on denial of 
specific performance.** 

In at least one jurisdiction, notwithstanding the 
distinctions between equitable and legal actions have 
been modified by statute, the necessity that the case 
presented be one of equitable cognizance, in order 
to authorize the award of damages in lieu of specific 
performance, has been asserted,** and the view has 

raised seasonably by defendant, did 
not prevent award of damasres.—La- 
belle V. Lafleche, 198 N.B. 673, 289 
Mass. 140. 

Equity may require that party ac¬ 
cept damagres in lieu of specific per¬ 
formance.—^Rockhlll Tennis Club of 
Kansas City v. Volker, 66 S.W.2d 9, 

83 Mo. 947. 

37. Mass.—^Labelle v. Lafleche, 193 
N.R 673, 289 Mass. 140. 

R.I.—Screw Products Corporation of 
America v. Arenas, 161 A. 294, 62 
KI 473. 

58 C.J. p 1251 note 25. 

38. Mo.—^Rockhill Tennis Club of 
Kansas City v. Yolker, 56 S.W.2d 
9, 33 Mo. 947. 

58 C.J. p 1251 note 26. 

Pact that plaintUfs first brousrht 
action, at law which was amended in¬ 
to equity does not alter the operation 
of the text rule.—^Farrell v. Farrell, 

12 N.EI.2d 73, 299 Mass. 187. 

Erand of defendant 
R.I.—Screw Products Corporation of 
America v. Arenz, 161 A. 294, 52 R. 

I. 473. 

39. Iowa.—^Findley v. Koch, 101 N. 

W. 766, 126 Iowa 131. 

40. Pa.—Kiley v. Baker, 27 A.2d 478, 

150 Pa.Super. 248. 

linder prior contract 
Pa.—Kiley v. Baker, supra. 

41. Or.—Public Market Co. of Port¬ 
land V. City of Portland, 130 P.2d 


been taken that, where plaintiff proves every ele¬ 
ment of a cause of action for specific performance, 
he is entitled to that relief, and damages are to be 
awarded only in the event that defendant is unable 
or refuses to perform in accordance with his con¬ 
tract.*® Under a statute providing that in order to 
be entitled to specific performance contracts must 
be just, fair, and equitable with respect to defend¬ 
ant, where the contract is found not to be just and 
reasonable to him damages cannot be awarded 
against him on denial of specific performance;*^ 
but, where the statute so provides, damages will be 
awarded where defendant is guilty of bad faith.*® 

Some codes and practice acts have been construed 
as modifying the strictly equitable rules,*® and it 
has been held or recognized that damages may be 
awarded, even though specific performance is re 
fused because of the nature of the subject matter 
involved,*® because the terms of the contract are not 
certain,*1 because it is unilateral,** or because 
plaintiff’s pleading does not state facts permitting 
specific performance.*® Such pleading, however, 
must be sufficient to support an award of damages.** 

Under statutory provisions permitting the unit¬ 
ing, in plaintifTs pleading, of causes of action, both 
legal and equitable, arising out of the same trans- 

Svidence keld Insiifllcient to just^ 
finding of bad faltk 
Cal.—^Engasser v. Jones, 198 P.2d 
546, 88 Cal.App.2d 171. 

Colo.—^Riverside Land, etc., Co. 
V. Sawyer, 134 P, 1011, 24 Colo.App. 
442. 

S.C.—^Welling v. Crosland, 123 S.Ki. 
776, 129 S.a 127. 

50. Ohio.—^Mossman v. Schulter, 5 
Ohio Dec., Reprint, 404, 6 Am.L. 
Rec. 425. 

68 C.J. p 1252 note 31. 

51. Colo.—^Riverside Land & Irriga^ 
tion Co. V. Sawyer, 134 P. 1011, 24 
Colo.App. 442. 

52. Ga.—Monroe v. Diamond Match 
Co., 185 S.B. 814, 182 Ga. 438. 

53. Colo.—^Riverside Land, etc., Ca 
V. Sawyer, 134 P. 1011, 24 Colo. 
App. 442. 

Ga.—^Monroe v. Diamond Match Ca, 
185 S.E. 814, 182 Ga. 438. 

54. Ga.—^Monroe v. Diamond Match 
Co., supra. 

Pleading held sufficient 
Colo.—^Riverside Land & Irrigation 
Co. V. Sawyer, 134 P. 1011, 24 Colo. 
App. 442. 

Ga.—^Monroe v. Diamond Match Co., 
185 S.E. 814, 182 Ga. 438. 

Pleading held insufficient 
Colo.—^Winter v. Goebner, 30 P. 51, 
2 Colo.App. 259, affirmed 40 P. 570, 
21 Colo. 279. 


624, 171 Or. 522, opinion amplified 
138 P.2d 916, 171 Or. 522. 
Accounting 

Equity Jurisdiction to assess dam¬ 
ages would be retained, where a com¬ 
plicated accounting was necessary, 
since a law court has no authority 
to appoint an auditor or referee to 
take the account.—^Public Market Co. 
of Portland v. City of Portland, su¬ 
pra. 

42. Mass.—^McCormick v. Proprie¬ 
tors of Cemetery of Mt. Auburn, 
189 N.E. 585, 285 Mass. 548. 

58 C.J. p 1251 note 28 [a]. 

43. Wis.—Combs v. Scott, 46 N.W. 
532, 76 Wis. 662. 

58 C.J. p 1251 note 28. 

4. Iowa—King Features Syndi¬ 
cate, Dept, of Hearst Corp. Intern. 
News Service Division v. Courrier, 
43 N.W.2d 718, 241 Iowa 870. 

45. Cal.—^Eagle Oil & Refining Co. v. 
James, 126 P.2d 880, 52 CalApp.2d 
669—Crouser v. Boice, 124 P.2d 358, 
51 Cal.App.2d 198. 

58 C.J. p 1251 note 29. 

46. Cal.—Crouser v. Boice, supra 

47. Cal.—^Bagle Oil & Refining Co. v. 
James, 126 P.2d 880, 52 Cal.App.2d 
669. 

48. Cal.—Wilson v. Bidwell, 199 P.2d 
439, 88 Cal.App.2d 832. 

Evidence held sufficient to Justify 
finding of bad faith 
Cal.—Wilson v. Bidwell, supra 

781. 



§ 163 


SPECIFIC PERFORMANCE 


81 C.J.S. 


action, if, in addition to the equitable cause of ac¬ 
tion, the facts, as stated, give rise to a legal lia¬ 
bility for damages, the action for damages is re- 
tained^S and proceeds as an action at law,56 but 
damages may not be awarded in the absence of 
allegations showing a ground for such award,57 
and it has been held that, where specific perform¬ 
ance is denied because the case is not one of equi¬ 
table cognizance, the court may not retain jurisdic¬ 
tion to award damages if a purely equitable action 
has been pleaded.^^ Denial of specific perform¬ 
ance on the ground that the contract is too indefinite 
to be specifically enforced,^^ or on the ground that 
specific enforcement might involve the possibility 
of extended supervision by the court,®® especially 
where no reason for nonperformance appears,®^ has 
been held not to deprive the court of its equitable 
jurisdiction to award damages. 

c. Impossibility of Ferformanca 

(1) In general 

(2) Effect of codes and practice acts 
(1) In General 

Where performance of the contract has become Im¬ 
possible, the court may, on refusing to grant specific 
performance, award damages for breach of contract, but. 
In the absence of a statute to the contrary, where spe¬ 
cific performance was impossible at the time of the 
commencement of the suit, and the plaintiff had knowl¬ 
edge thereof, the court, on denying the equitable relief, 
will not retain the case for the purpose of awarding 
damages. 

In a proper case, where performance of the con¬ 
tract has become impossible, the court may, on re¬ 


fusing to grant specific performance, award dam¬ 
ages for breach of contract.®^ Where, however, 
specific performance was impossible at the time of 
the commencement of the suit, and plaintiff knew or 
was informed at that time of the impossibility, the 
court, on denying the equitable relief, in the absence 
of a statute to the contrary, will not retain the 
case for the purpose of awarding damages, but 
will leave plaintiff to his legal remedy,®® even 
though the inability was caused by the act of de- 
fendant®^ On the other hand, even though the 
disability existed at the time of beginning the suit, 
the case may be retained for the assessment of 
damages, provided plaintiff brought his bill in good 
faith, without knowedge of the disability, supposing 
and having reason to suppose himself entitled to 
specific performance.®® 

The case may usually be retained to award dam¬ 
ages where, pending suit, defendant puts it out of 
his power to perform.®® Thus, where the vendor 
was able to perform at the beginning of the suit, 
but afterward puts it out of his power to perform 
by conveying to a bona fide grantee for value, the 
court will retain the suit and assess the purchaser’s 
damages.®^ Where, pending the suit for specific 
performance, the party seeking to enforce the con¬ 
tract has rendered himself unable to perform it, he 
has been held not to be entitled to recover damages 
for a breach of the contract.®® 

Pleading and proof. Where specific performance 
is refused because of defendant’s inability to per- 


55. Conn.—^McMahon v. Plumb, 96 A. 
958* 90 Conn. 281. 

58 C.J. p. 1252- note 35. 

56. N.Y.—Saperstein v. Mechanics*, 
etc., Savings Bank, 126 N.R 708, 
228 N.Y. 257. 

58 C.X p 1252 note 36. 

57. Conn.—^McMahon v. Plumb, 96 

A. 958, 90 Conn. 281. 

58. N.T.—Saperstein v. Medianics’, 
etc.. Savings Bank, 126 N.E. 708, 
228 N.Y. 257. 

58 C.J. p 1252 note 38. 

59. T7.S.—Gulbenkian v. Oulbenkian, 
C.C.A.N.Y.. 147 P.2d 173, 158 A.Lw 

B. 990. 

60. N.Y.—Queens Plaza Amuse¬ 
ments V. Queens Bridge Realty 
Corp., 89 N.Y.iS.2d 463, 265 App. 
Div. 1057. 

61. N.Y.—Queens Plaza Amuse¬ 
ments V. Queens Bridge Realty 
Corp., supra. 

62. U.S.—Helvering v. Southwest 
Consol. Corp., La., 62 8.Ct 546, 315 


U.S. 194, 86 L.Ed. 789, rehearing 
denied 62 S.Ct. 802, 315 U.S. 829, 86 
L.£!d. 1223, and 62 S.Ct 1266, 316 
U.S. 710, 86 L.Ed. 1776. 

Mass.—Farrell v. Femrell, 12 N.E.2d 
73, 299 Mass. 187. 

Pa.—^Kusmaul v. Stull, 51 A.2d 602, 
356 Pa. 276—Plymouth Excavating 
Co. V. Connolly, Com.Pl., 38 Luz. 
Leg.Reg. 166—^Benyo v. Durila, 
Com,Pl., 86 Pittsb.Leg.J. 513, 18 
Wash.Co. 175. 

Tex.—^Manley v. Holt, Civ.App., 161 
8.W.2d 857, error refused. 

Wis.—Kelly v. Sullivan, 30 N.W.2d 
209, 252 Wis. 52. 

58 C.J. p 1252 note 39. 

63. ni.—Pearson v. Adams, 68 N.B. 
2d 777, 394 HI. 391. 

Md.—Corpus Juris cited in Davis v. 
Winter, 178 A. 604, 606, 168 Md. 
613—^Ward v. Newbold, 81 A. 793, 
115 Md. 689, Ann.Cas.l913A 919. 

Wyo.—Corpus Juris quoted iu Beck 
v. Adams, 174 P.2d 134, 138, 62 
Wyo. 431. 

58 C.J. p 1253 note 41. 
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. Beasou for rule 

“To adopt a different view would 
be equivalent to permitting a plain¬ 
tiff to seek relief in a court of equity 
for breach of contract for the sole 
purpose of having damages assessed, 
a function primarily vested in a court 
of law."—^Davis v. Winter, 178 A. 
604, 606. 168 Md. 613. 

64. Wyo.—Corpus Juris quoted in 
Beck V. Adams, 174 P.2d 134, 138, 
62 Wyo. 431. 

58 C.J. p 1253 note 42. 

65. Fla.—Freeman v. Tucker, 84 So. 
174, 79 Fla. 402. 

Ill.—Leeb v. Du Melle, 95 N.B.2d 512, 
342 IlLApp. 158. 

58 C.J. p 1253 note 43. 

66. N.Y.—^Boyle Holding Corpora¬ 
tion V. Medgreen Holding Corpora¬ 
tion, 276 N.Y.S. 670, 154 Misc. 189. 

58 C.J. p 1254 note 44. 

67. Wis.—^Fleming v. Ellison, 102 N. 
W. 398, 124 Wis. 36. 

58 C.J. p 1254 note 45. 

68. R.I.—Seekins v. King, 197 A. 213, 
60 R.I. 112. 
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form, the pleading69 and proofs® must be such as to 
warrant the award of damages. 

(2) Effect of Codes and Practice Acts 

Under the liberal rules of procedure existing by vir¬ 
tue of the codes and practice acts, the authority of the 
court to retain the case in order that damages may be 
awarded has been recognized where it is impossible to 
decree specific performance. 

In some cases in jurisdictions in which liberal 
rules of procedure exist by virtue of the code or 
practice acts, the authority of the court to retain the 
case in order that damages may be awarded has 
been upheld or recognized where it is impossible to 
decree specific performance^^ and plaintiff had 
knowledge of the facts rendering specific perform¬ 
ance impossible, when suit was commenced, with¬ 
out a reference to any particular statutory provi¬ 
sion other than a reference to the abolition of dis¬ 
tinctions between actions at law and suits in equi¬ 
ty.*^® In some jurisdictions, while the rule that the 
case may not be retained to award damages where 
plaintiff knew, when he brought suit, that specific 
performance could not be had has not been affected 
by provisions of the codes or practice acts where a 
purely equitable cause of action has been pleaded,^^ 
under the statutory provisions which authorize the 
uniting, in plaintiff’s pleading, of causes of action, 
both legal and equitable, arising out of the same 
transaction, if, in addition to the equitable cause 
of action, the facts, as stated, give rise to a legal 
liability for damages, if specific performance may 


not be decreed, the action for damages is retained^^ 
and proceeds as an action at law.*^® On the other 
hand, it has been held that, notwithstanding the code 
provisions, where plaintiff knew of the impossibility 
before suit, damages may not be awarded in the 
equitable proceeding.^^ 

d. Specific Performance Refused Because of 

Hardship or Impracticability 

Where specific performance is refused because of the 
hardship or Impracticability of that remedy on the de¬ 
fendant, the case may be retained for the award of 
damages. 

Damages may properly be awarded where the 
court, in the exercise of its discretion, refuses 
specific performance because of the great hardship 
of that relief to defendant,'^^ or because enforce¬ 
ment of the decree would be useless*^® or imprac¬ 
ticable,*® or would involve difficulties. 

e. Specific Provision for Alternative Belief 

A decree for specific performance need not contain a 
provision in the alternative awarding damages for the 
breach If the defendant cannot comply with the decree 
for performance. 

While it is not necessary that a decree for specific 
performance should contain a provision in the al¬ 
ternative awarding damages for the breach if de¬ 
fendant cannot comply with the decree for per¬ 
formance,** and there is authority for the view 
that a decree for specific performance or, in the al¬ 
ternative, for damages if defendant cannot perform 
is erroneous,** it has been held or recognized that 


69. N.C.—^Hardy v. Ward, 64 S.E, 
171, 160 N.C. 885. 

Altwnatlve cause of actlou 

Petition for specific performance 
may be sufficient to support an award 
of damagres, without settingr out an 
alternative cause of action for dam- 
agres where it appears that plaintiff is 
entitled to recover damagres in the 
alternative because of defendant’s 
default, making: performance impos¬ 
sible.—^Manley v. Holt, Tex.Civ.App., 
161 S.W.2d 867, error refused. 

70. N.C.—^Hardy v. Ward, 64 S.B. 
171, 150 N.C. 385. 

58 C.J. p 1254 note 47. 

71. Cal.—Walsh v. Macaire, 227 P.2d 
617, 102 Cal.App.2d 435—Tomas v. 
Vaugrhn, 146 P.2d 499, 63 Cal.App.2d 
188—Crouser v. Boice, 124 P.2d 358, 
61 Cal.App.2d 198—Cushingr v. Levi, 
3 P.2d 958, 117 Cal.App. 94. 

Colo.—^Prosser v. Schmidt, 197 P.2d 
318. 118 Colo. 602. 

Ga.—^Harris v. Underwood, 66 S.E.2d 
332, 208 Ga 247. 

68 C.J. p 1254 note 48. 

Absence of knowledgre 

Rule favoring: retention of the case 
to award damagres is particularly ap¬ 


plicable where plaintiff bringrs suit 
in good faith and without knowledge 
of defendant’s existing disability.— 
Crouser v. Boice, 124 P.2d 358, 51 Cal. 
App.2d 198. 

72. Kan.—Stramel v. Hawes, 154 P. 
232. 97 Kan. 120. 

58 C.J. p 1255 note 49. 

73. Ohio.—Caple v. Crane, 31 O.C.A. 
225, 10 Ohio App. 461. 

58 C.J. p 1255 note 50. 

74. N.T.—Saperstein v. Mechanics’, 
etc., Savings Bank, 126 N.E. 708, 228 
N.T. 257. 

58 C.J. p 1255 note 61. 

75. N.T.—Saperstein v. Mechanics’, 
etc.. Savings Bank, supra. 

58 C.J. p 1255 note 52. 

76. N.T.—Saperstein v. Mechanics’, 
etc.. Savings Bank, supra. 

58 C.J. p 1255 note 53. 

77- Ind.—^Pox V. Wallace, 161 N.B. 
835, 88 lnd.App. 235. 

78- Mo.—^Rockhill Tennis Club of 
Kansas City v, Volker, 56 S.W.2d 
9, 33 Mo. 947. 

58 C.jr. p 1255 note 55. 
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Art gallery 

Tennis club would not be granted 
specific performance of realty con¬ 
tract against art grallery trustees, 
where conveyance to club would seri¬ 
ously hamper development of gallery 
as thing of beauty, but club would be 
permitted to recover damages.— 
Rockhill Tennis Club of Kansas City 
V. Volker, supra. 

79. Or.—Oregon Growers’ Co-op. 
Ass’n V. Riddle, 241 P. 1011, 116 
Or. 562. 

58 C.J. p 1255 note 56. 

80. N.J.—Speer v. Erie R. Co., 60 A. 
197, 68 N.J.Eq. 615. 

58 C.J. p 1255 note 57. 

81. Ill.—^Weisbrodt v. Norris, 75 N. 
E.2d 50, 332 llLApp. 279. 

Possibility of extended supervision 
by court 

N.T.—Queens Plaza Amusements v. 
Queens Bridge Realty Corp., 39 N. 
T.S.2d 463, 265 App.Div. 1057. 

82. Ala.—^Harris v. McCarty, 118 So. 
379, 218 Ala. 195. 

83. N.T.—^Levy v. E:nepper, 102 N.T. 
I S. 313, 117 App.Div. 163. 

I 58 C.J. p 1256 note 59. 
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it is permissible specifically to make the decree in 
the alternative,and also that the decree should 
award damages only in the alternative, permitting 
the party against whom it runs to perform if he 
can. 85 In a suit to compel the conveyance of prop¬ 
erty, a decree in the alternative may not be granted, 
where its indirect operation is likely to result in 
defendant husband’s coercing his wife to join in 
the conveyance of community property, although 
she had not joined in the agreement to convey.86 

f. Belief in Eespect of Parties; against Whom 
Belief Given 

An award of damages should not be made where a 
person whose presence is necessary to establish the right 
to damages is not a party to the suit. Circumstances 
may warrant a money Judgment against persons holding 
under, or who act in collusion with, a vendor. 

Relief by an award of damages or compensation 
should not be granted, where a person, whose 
presence is necessary to establish the right to dam¬ 
ages, is not a party to the suit.87 While the fact 
that a subsequent grantee of land from defendant 
vendor took with notice of the rights of plaintiff 
purchaser does not necessarily require that a judg¬ 
ment for purchase money paid in lieu of specific 
performance should run against such subsequent 
grantee,88 circumstances may warrant a money 
judgment against a subsequent purchaser from, or 
other person holding under, the vendor,89 or a judg¬ 
ment for purchase money paid, against a person 
who has acted in collusion with the vendor to pre¬ 
vent performance.®® 

A decree for the repayment of purchase money 
may not be given against the heirs of defendant, 
in the absence of a showing that property of the 
vendor came to such heirs.®i The heirs of a vendor 
as defendant may not be required to pay damages 
in the absence of pleading and proof that the estate 
is not in process of administration and that assets 
of the vendor have come into their hands.®^ 


A direction that a prior purchaser from defendant 
vendor should pay to plaintiff purchaser amounts 
due from such prior purchaser, under his contract, 
to reimburse plaintiff purchaser for purchase money 
paid by him to such vendor has been made where 
such prior purchaser is a party defendant.®® The 
fact that all plaintiffs may not show the same dam¬ 
age does not prevent a recovery of damages, if 
there has been a breach of the contract.®^ The im¬ 
propriety of two separate decrees in favor of each 
of two plaintiffs, one a party to the contract, and the 
other his assignee, each decree being for one half 
of the total damages, has been asserted.®® 

Where a bill for specific performance cannot be 
maintained as against all tenants in common, the 
court is not required to retain jurisdiction of a case 
for the assessment of damages against the cotenant 
who signed the agreement sought to be specifically' 
enforced.®® 

g. Measure of Damages and Items Becoverable 

Where specific performance of a contract is denied 
and damages are awarded in lieu thereof, the proper 
measure of damages is that which would be applied in 
an action to recover for a breach of the contract. 

While the courts have apparently exercised dis¬ 
cretionary powers in determining the amount re- 
coverable,®^ it has been held or recognized that the 
proper measure of damages is that which would be 
applied in an independent action to recover for 
breach of the contract, specific performance of 
which is denied,®® and the general rule that dam¬ 
ages should not be remote or speculative has been 
applied.®® Ordinarily plaintiff is limited to the 
amount of recovery demanded in his pleading.^ In 
making the award the court may follow a provision 
in the contract liquidating damages.® 

Real property. General rules applicable in an ac¬ 
tion by the purchaser of real property for breach 
of the contract to sell, discussed in the C.J.S. title- 
Vendor and Purchaser §§ 1700-1721, also 66 C.J. 


84. N.I>.—Orfleld v. Hamey, 157 N. 
W. 124, 33 N,J>. 568. 

85. Ala.—^EKstman v. Reid, 13 So. 46, 
101 Ala. 320. 

Ya.—Hook V. Ross, 1 Hen. & M. 310, 
11 Va. 310. 

86. Idaho.—Childs v. Reed, 202 P. 
685, 34 Idaho 450. 

87. Colo.—fStarbird v. Jacobs, 105 P. 
872, 46 Colo. 507. 

58 C.J. p 1256 note 65. 

88. Kan.—^Lembach v. Dyatt, 212 P. 
894, 112 Kan. 782. 

58 C.J. p 1256 note 66. 

89. Mich.—TCommer v. Potter, 205 N. 
W. 172, 232 Mich. 263. 

68 C.J. p 1256 note 67. 


90. Md.—Powell ▼. Youngr, 45 Md. 
494. 

91. Ill.—Forman v. Stlckney, 77 Ill. 
575. 

92. Tex.—^Taylor v. Rowland, 26 
Tex. 293. 

93. Mich.—^Buccilli v. Padgren, 204 N, 
W. 130, 231 Mich. 393. 

58 C.J. p 1256 note 71. 

94. Ga.—Greer v. Pope, 79 S.BL 846, 
140 Ga. 743. 

95. Ala.—Eastman v. Reid, 13 So. 46, 
101 Ala. 320. 

96. Mass.—^Moran v. Manning:, 28 N. 
E.2d 478, 306 Mass. 404. 
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97. N.T.—^Lasher v. McDermott, 129- 
N.Y.S. 416, 144 App.Div. 843, af¬ 
firmed 98 N.E. 1106. 205 H.Y. 558. 

58 C.J. p 1256 note 74. 

98. Cal.—^Engasser v. Jones, 198 P. 
2d 546, 88 Cal.App.2d 171. 

58 C.J. p 1257 note 75. 

99. Okl.—Okmulgree Producing: & 
Refining Co. v. Baugh, 239 P. 900, 
111 Okl. 203. 

58 C.J. p 1257 note 77. 

1. N.Y.—Casino Hall v. I<evlnson.. 
226 N.Y.'S. 671, 223 App.Div. 721. 

58 C.J. p 1257 note-78. 

2. Ind.—^Duckwall v. Rees, 86 N.E 
2d 460, 119 Ind.App. 474. 
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p 1576 note 53-p 1602 note 78, ordinarily apply in 
determining the damages recoverable in lieu of 
specific performance in a suit by the purchaser for 
specific performance,3 at least where, under the 
code or practice acts, plaintiff may, and does, unite, 
in the same complaint, a cause in equity for specific 
performance and a cause at law for damages in lieu 
of specific performance.^ Thus plaintiff is entitled 
to recover purchase money paid,5 with interest® 
from the date of payment,*^ and expenses® of ex¬ 
amining the title.® 

In some jurisdictions, however, in the absence of 
bad faith on the part of the vendor, or his knowl¬ 
edge of his inability to convey at the time of con- 
tracting,!® the purchaser cannot recover substantial 
damages for the loss of his bargain, and where, in 
such case, the purchaser has not made any payment 
or expenditure, he can recover only nominal dam- 
ages.ii Where the vendor is guilty of bad faith,!® 
or where he has voluntarily put it out of his power 
to perform,!® or refuses to make title, although it is 
within his power so to do,!^ or, according to some 
cases, where he has voluntarily or knowingly con¬ 
tracted to convey in a manner beyond his power,!® 
the purchaser may recover for the loss of his bar¬ 
gain. Where the right to recover for loss of bar¬ 
gain exists, ordinarily the measure of such loss 
is the difference between the contract price and the 


value of the land at the time of the breach.!® 
Where part of the purchase price has been paid, 
and the property has been resold by the vendor at 
an advanced price, it has been held that the measure 
of damages is the price received at the second sale 
with interest, less the amount due on the purchase 
price.!^ Where the full purchase price has been 
paid, the measure of damages is the value of the 
land!® at the time of the breach,!® ^ith interest 
from such time.®® 

Where performance of a contract for the sale 
of land is denied in a suit by the purchaser, he 
cannot recover the amount of rentals of the prop¬ 
erty, as damages,®! although he may be allowed a 
reasonable fee for his management of the prop¬ 
erty.®® Where the contract sought to be specifically 
enforced is unenforceable, the purchaser is not en¬ 
titled to recover for loss of profits.®® Where the 
strict legal rule of damages governs and defendant 
vendor is not chargeable with bad faith, the pur¬ 
chaser in possession has been held not to be en¬ 
titled to recover, as damages, for improvements 
made by him or for the increased value of the 
premises produced by such improvements.®^ 

A vendor’s prayer for specific performance has 
been held, on denial of such relief, not to estop him 
from claiming the right to retain earnest money 
which has been paid.®® 


3. Cal.—^Engrasser v. Jones, 198 P.2d 
546, 88 Cal.App.2d 171. 

58 C.J. p 1257 note 80. 

Value of performance 

Plaintiff was not entitled to recover 
a sum grreater than he would have 
received had the contract been pe]> 
formed.—^Hart v. Erickson, 147 P.2d 
414, 63 Cal.App.2d 719. 

4L Cal.—Wilson v. Bidwell, 199 P.2d 
439, 88 Cal.App.2d 832. 

N.Y.—Margraf v. Muir, 57 N.T. 155. 
5. Cal.—^Engrasser v. Jones, 198 P.2d 
546, 88 Cal.App.2d 171. 

La.—^Bland v. Conner, App., 25 So.2d 
815. 

Mich.—Slater v. Edgrley, 44 N’.W.2d 
145, 328 Mich. 589. 

Mo.—^Davls V. Falor, 142 S.W.2d 76, 
346 Mo. 514. 

N.T.—^Kaloumenos v. Bottacclo,.77 N. 
T.S.2d 286, 273 App.Biv. 907—Boyle 
Holdingr Corporation v. Medgrreen 
Holding: Corporation, 276 H.Y.S. 
670, 154 Misc. 189. 

Pa.—^Pritchard v. Neel, Com.Pl., 30 
North.Co. 206. 

58 C.J. p 1257 note 82. 

Becovery permitted under prayer for 
greneral relief 

Miss.—^Milam v. Paxton, 184 So. 171, 
160 Miss. 562. 

e. Mich.—Slater v. Edgley, 44 N.W. 
2d 145, 328 Mich. 589. 

81 C.J.S.—60 


N.Y.—EaJoumenos v. Bottaccio, 77 N. 

Y.S.2d 286, 273 App.Div. 907. 

Pa.—Pritchard v. Neel, Com.Pl., 30 
North.Co. 206. 

58 C.J. p 1257 note 83. 

7. Mich.—Slater v. Edgley, 44 N.W. 
2d 145, 328 Mich. 589. 

N.Y.—Kaloumenos v. Bottaccio, 77 N. 

Y.S.2d 286, 273 App.Div. 907. 

58 C.J. p 1257 note 84. 

8. Cal.—^Bonney v. Petty, 13 P.2d 
969, 125 Cal.App. 527. 

N.Y.—'Kaloumenos v. Bottaccio. 77 N. 

Y.S.2d 286, 273 App.Div. 907. 

Pa.—^Pritchard v. Neel, Com.Pl., 30 
North.Co. 206—^Huffman v. Brad¬ 
shaw, 17 Pa.Super. 205. 

9. Cal,—^Bonney v. Petty, 13 P.2d 
969, 125 Cal.App. 527. 

N.Y.—'Kaloumenos v. Bottaccio, 77 N. 

Y.S.2d 286, 273 App.Div. 907. 

58 C.J. p 1258 note 86. 

10- N.Y.—Walton v. Berry, 23 N.E. 

1115, 120 N.Y. 791. 

58 C.J. p 1258 note 88. 

11. N.Y.—^Margraf v. Muir, 57 N.Y. 
161—Pumpelly v. Phelps, 40 N.Y. 
69. 

18. Cal.—^Bonney v. Petty, 13 P.2d 
969, 125 CaLApp. 527. 

58 aj. p 1258 note 90. 
under statute so providing 
Cal.—^Bonney v. Petty, supra. 
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13. Mich.—Craine v. Miller, 215 N. 
W. 355, 240 Mich. 357. 

58 C.J. p 1258 note 92. 

14. Iowa.—Cornell v. Rodabaugh, 90 
N.W. 599, 117 Iowa 287, 94 Am.S.R. 
298. 

15. N.Y.—Pumpelly v. Phelps, 40 N. 
Y. 69. 

58 C.J. p 1258 note 94. 

16. Cal.—^Bonney v. Petty, 13 P.2d 
969, 125 Cal.App. 527. 

58 C.J. p 1258 note 95. 

17. N.C.—Sugg V. Stowe, 58 N.C. 126. 

18. Ky.—McConnell v. Dunlap, 2 
Bibb 41. 

58 C.J. p 1258 note 97. 

19. Okl.—Ball V. White, 150 P. 901, 
60 Okl. 429. 

20. Okl.—^Ball V. White, supra. 

21. Cal.—Cummings v. Roeth, 101 P. 
434, 10 Cal.App. 144. 

N.Y.—^Boyd v. Vanderkemp, 1 Barb. 
Ch. 273. 

22. Mass.—^Labells v. Lafleche, 193 
N.E. 573, 289 Mass. 140. 

23. Wash.—^Richardson v. Taylor 
Land & Livestock Co., 171 P.2d 703, 
25 Wash.2d 518. 

24. N.Y.—Walton v. Berry, 23 N.B. 
1115, 120 N.Y. 791. 

25. La.—^Yates v. Batteford, 139 So. 
I 37, 19 La.App., 374, rehearing denied 
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Where a builder, after permitting a purchaser to 
move his furniture into an uncompleted dwelling, 
refuses to complete construction, the purchaser may, 
on denial of strict specific performance, be allowed 
an abatement on the purchase price to compensate 
for the cost of completing the building.26 

Personal properly in g^enercd. The measure of 
damages in lieu of specific performance in a suit by 
the buyer is the difference between the market price 
and the contract price, on the day of the breach,^^ 
with interest,and, where plaintiff, to whom the 
transfer was to be made, has performed, the value 
of the personal property to be transferred has been 
taken as the measure of damages.29 Where, how¬ 
ever, the purchaser of shares of stock has unduly 
delayed in applying therefor, so that he is not en¬ 
titled to specific performance, he can recover only 
the amount that he had paid, with interest.^® 

Exchange of property. Where specific perform¬ 
ance of a contract for the exchange of real property 
is refused because the sale of defendant’s property 
under a mortgage had rendered him unable to con¬ 
vey, the measure of plaintiffs damages, it has been 
held, is the expense that he has incurred®! The 
right of plaintiff to recover for the nonuse of the 
real property which he was to have conveyed on 
the exchange has been recognized,®® and in case 
of defendant’s refusal in bad faith to perform a 
contract for the exchange of real property after 
performance by plaintiff, the market value of the 
property which defendant had agreed to convey 
is the measure of damages.®® The amount of a 
fee, which plaintiff has paid, or is liable for, to a 


real estate agent is recoverable in the case of a 
breach of a contract for the exchange of real prop¬ 
erty,®^ but an attorney’s fee paid in the present 
suit is not recoverable.®® The measure of damages 
for breach of a contract to convey land in pay¬ 
ment of shares of stock is based on the value of 
the land which should have been conveyed, and not 
on the nominal value of the stock.®® 

h. Compensation for Services, Expenditures, 
and Eetum of Price 

(1) In general 

(2) Parol contracts or gifts 

(1) In General 

Where, on denial of specific performance, the plain¬ 
tiff has no full and adequate remedy at law, or there are 
special equities in his favor, the court may retain the 
case to award compensation for expenses Incurred or for 
moneys paid or advanced under the contract. 

As a general rule, if plaintiff fails to make out a 
case for specific performance, and no special equity 
intervenes, he is not entitled to have the case re¬ 
tained to award him compensation for services ren¬ 
dered, ®7 or for improvements®® or expenditures,®® 
or to have the return of purchase money paid de¬ 
creed,^® especially if the failure to make out a case 
for specific performance results from plaintiff’s own 
default.^1 Where, however, plaintiff has no full 
and adequate remedy at law, or there are special 
equities in his favor, the propriety of retaining the 
case to award compensation for expenses incurred 
or for moneys paid or advanced, under the con¬ 
tract, has been recognized or upheld.^® So, where 


and amended 139 So. 746, 19 La. 
App. 374. 

26. Fla.—^Presley v. Worthington, 53 
So.2d 714. 

27. Or.—^Livesley v. Johnston, 84 P. 
1044, 48 Or. 40. 

Xnventory value 

Under contract calling for transfer 
of a fractional part of promisor’s 
share allotment in corporation to he 
formed, plaintiff’s damages are to he 
measured hy the inventory appraisal 
value of such fractional part.—^Reu¬ 
ter V. Reuter’s Succession, 19 So.2d 
209, 206 La. 474. 

28. Or.—^Livesley v. Johnston, 84 P. 
1044, 48 Or. 40. 

29. N.J.—Pike V. Pike, Ch., 128 A. 
849. 

Wash.—Welts v. Paddock, 247 P. 963, 
139 Wash. 668. 

30. Mass.—Wonson v. Penno, 129 
Mass. 405. 

31. Pa.—^Roach v. Irvin, 91 A. 243, 
245 Pa. 162. 

58 C.J. p 1259 note 9. 


32. Kan.—Nicholson v. Pawley, 210 
P. 482, 112 Kan. 124. 

33. Cal.—^Messer v. Hihemia Sav., 
etc., Soc., 84 P. 835, 149 Cal. 122. 

58 C.J. p 1259 note 12. 

34. Kan.—^Nicholson v. Pawley, 210 
P. 482, 112 Kan. 124. 

35. Kan.—Nicholson v. Pawley, su¬ 
pra, 

36. Ohio.—Dayton, etc., R. Co. v. 
Hatch, 1 Disn. 84, 12 Ohio Dec., 
Reprint, 601. 

37. Ala.—Sims v. McEwen, 27 Ala. 
184. 

58 C.J. p 1259 note 17. 

38. Fla.—Corpus Juris dted In La 
Mar V. Lechlider, 186 So. 833, 135 
Pla. 703, 835. 

68 C.J. p 1259 note 18. 

39. Ala.—Nelson v. Lee, 53 So. 1023. 
Conn.—Santoro v. Mack, 145 A. 273, 

108 Conn. 683. 

Wash.—^Richardson v. Taylor Land & 
Livestock Co., 171 P.2d 703, 25 
Wash.2d 618. 


Purchaser with notice 
One taking possession of property 
from owner’s agent with knowledge 
of agent’s want of authority to exe¬ 
cute contract of sale or deliver pos¬ 
session, and without owner’s consent 
could not recover from owner expense 
of repairs.—Sumrall v. Sampson, 147 
So. 785, 166 Miss. 868. 

40. W.Va,—^Amich v. Ellis, 44 S.E. 
267, 63 W.Va, 421. 

58 C.J. p 1259 note 20. 

41. U.S.—^Rexford v. Southern Wood¬ 
land Co., D.C.S.C., 208 P. 295, af¬ 
firmed 225 P. 1022, 149 C.C.A. 613. 

58 C.J. p 1259 note 21. 

42. Pla,—Corpus Juris cited in La 
Mar V. Lechlider, 185 So. 833, 835, 
135 Fla. 703. 

Kan.—In re Henry’s Estate, 142 P.2d 
717, 167 Kan. 471. 

La.—island v. Conner, App., 25 So.2d 
815. 

R.L—Morin v. Randall, 199 A. 616, 60 
R.L 505. 

Wash.—Twohy v. State Creek Min. 
Co., 198 P.2d 832, 31 Wash.2d 664— 
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a purchaser or other person who seeks the con¬ 
veyance of land fails to make out a case for specific 
performance, but he has no full and adequate rem¬ 
edy at law, or there are special equities in his favor, 
the bill has been retained to award compensation 

for his expenditures,43 for improvements,^^ or for 
services,45 made or rendered on the faith of the 
contract, or to decree the return of the earnest^® 
or the purchase money47 paid, even though the con¬ 
tract is illegal.48 So, also, where one seeks specific 
performance of a contract by a corporate defend¬ 
ant to deliver its stock in consideration of plain¬ 
tiff’s services, and fails to make out a case for 
specific performance, the court may award com¬ 
pensation for the reasonable value of his services.43 

Plaintiff is not entitled to recover compensation 
for expenditures not within the contemplation, or 
made on the faith, of the agreement,50 for expendi¬ 
tures which were not made on the subject matter 
of the contract and which did not enrich defend¬ 
ant,51 or for improvements where he establishes his 
right to specific performance.®^ Some cases in¬ 
dicate that the right to compensation turns on 
whether or not the award may be made a lien on 
the land involved.®® 

Statutory provisions as to improvements. Under 
a statute expressly conferring power on the chan¬ 
cery court in respect of the award of compensation 
for improvements, where specific performance is de¬ 
nied to a purchaser of land, because of his default. 


the court may, it has been held, properly award the 
purchaser a sum for permanent and valuable im¬ 
provements made in good faith,®4 but the view has 
been taken that betterment statutes which apply to 
possessory actions for the recovery of real property 
do not authorize the award of compensation to 
plaintiff in a suit to enforce a contract for the sale 
of land to him.®® 

Nature of improvements. The right to compen¬ 
sation for improvements has been confined to im¬ 
provements of a permanent character which are 
placed on, and become part of, the real property.®® 

Measure and amount of compensation. The 
amount awarded for improvements must be rea- 
sonable.®^ There is usually a credit or set-off in 
respect of rents or rental value of the premises 
while plaintiff was in possession in case of an 
award of the return of purchase money paid®® or 
of the value of improvements,®® and, where the 
rental value exceeds the value of the improve¬ 
ments, compensation has been denied.®® The amount 
allowed for improvements has been fixed at the 
value of the improvements less the fair rental 
value of the land without the improvements,®l and, 
where no rent is allowed on the improvements, it 
has been held that the purchaser may not complain 
of an estimation of the value of the improvements 
as of the date of taking the account.®® Where the 
value of improvements made by a purchaser while 
in possession of real estate has been included in 


Richardson v. Taylor Land & Live¬ 
stock Co., 171 P.2d 703, 25 Wash.2d 
518. 

58 C.J. p 1259 note 22. 

43. R.I.—^Morin v. Randall, 199 A. 
616, 60 R.I. 505. 

58 C.J. p 1260 note 23. 

44. Ala.—Cxwin v. George, 40 So.2d 
861, 252 Ala. 318. 

Mich.—Green v. Bambrick, 49 N.W. 
2d 160, 331 Mich. 243—Dykster- 
house V. Ohl, 48 N.W.2d 122, 330 
Mich. 599. 

58 C.J. p 1260 note 24. 

45. ICan.—^In re Henry's Estate, 142 
P.2d 717, 157 Kan. 471—McEnulty 
V. McEnulty, 69 P.2d 1105, 146 
Kan. 198. 

Mo.—^Pelgenspan v. Pence, 168 S.W.2d 
1074, 350 Mo. 821. 

Okl.—^Reynolds v. Conner, 123 P.2d 
664, 190 Okl. 323—^Pasley v. De- 
Weese, 82 P.2d 1066, 183 Okl. 424. 

58 C.J. P 1260 note 25. 

46. La.—^Bland v. Conner, App., 25 
So.2d 815. 

47. Mo.—Corpus juris cited in Da¬ 
vis V. Falor, 142 S.W.2d 76, 78, 
346 Mo. 514. 

58 C.J. p 1260 note 26. 


48. N.D.—State v. Wallace, 194 N.W. 
710, 49 N.D. 1076. 

58 C.J. p 1260 note 27. 

49. Wash.—^Twohy v. State Creek 
Min. Co., 198 P.2d 832, 31 Wash. 
2d 664. 

£egal services 

Wash.—^Twohy v. State Creek Min. 
Co., supra. 

50. Ala.—^Lauderdale Power Co. v. 
Perry, 80 So. 476, 202 Ala. 394. 

58 C.J. p 1261 note 28. 

51. Conn.—Santoro v. Mack, 145 A. 
273, 108 Conn. 683. 

giTitig of electrician and architect 
Purchaser whose contract was un¬ 
enforceable was not entitled to re¬ 
cover compensation for expenses in¬ 
curred in hiring an electrician and 
architect and borrowing money, in 
absence of an allegation that such 
acts were performed at the request, 
or with the knowledge or acquies¬ 
cence, of defendant who was not en¬ 
riched by performance thereof.—San¬ 
toro V. Mack, supra. 

52. U.S.—^People's Pure-Ice Co. v. 
Trumbull, HL, 70 P. 166, 17 C.C.A. 
43. 

53 . 111.—Ranson v. Ranson, 84 N.E. 
210, 233 ni. 869. 
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54. Miss.—Swalm v. Gill, 118 So. 446, 
151 Miss. 630. 

55. Va.—^Branham v. Artrip, 79 S.E. 
390, 115 Va. 314. 

Wash.—^North End Workers' Supply 
Co-Op. Ass'n V. Sablich, 198 P. 738, 
116 Wash. 111. 

56. Ill.—^Ranson v. Ranson, 84 N.E. 
210, 233 Ill. 369. 

57. Awards held reasonable 

(1) 65,100. 

Mich.—Dyksterhouse v. Ohl, 48 N.W. 
2d 122. 330 Mich. 599. 

(2) $5,000. 

Mich.—Green v. Bambrick, 49 N.W. 
2d 160, 331 Mich. 243. 

58. W.Va.—^Moore v. Legon, 8 S.E. 
572, 30 W.Va. 146. 

58 C.J. p 1261 note 34. 

59. Ky.—Hewitt v. Berryman, 5 
Dana 162. 

58 C.J. p 1261 note 35. 

60. Mo.—Hinkle v. Hinkle, 236 S.W. 
30. 

61. Ala.—Griffin v. Griffin, 90 So. 907, 
206 Ala. 489. 

58 C.J. P 1261 note 87. 

62. Ky.—Stapp V. Ward, 8 A.K. 
Marsh. 129. 
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the general damages awarded to him, there cannot 
be an award for such improvements as a separate 

item.®3 

Pleading and proof. An award of compensation 
for the items here considered must be authorized 
by the pleadings®^ and proof.®® While it has been 
held that compensation for improvements may 
not be awarded under a prayer for general relief 
where such award is not warranted by the case 
made by the pleadings,®® it is generally recognized 
that an award, otherwise authorized, may be made 
under a prayer for general relief.®^ 

(2) Parol Contracts or Gifts 

Where the statute of frauds precludes a d'ecree for 
specific performance, compensation may be awarded for 
money expended or advanced or for services rendered 
on the faith of the contract. Under some circumstances 
the donor under an oral gift of land may be required to 
pay for improvements made thereon. 

Where specific performance of a parol contract 
with respect to lands may not be decreed because 
of the statute of frauds, it has been held or rec¬ 
ognized that compensation may be awarded for 
moneys ■ expended or advanced®® or services ren¬ 
dered®® on the faith of the contract. So in an ac¬ 
tion for the specific performance of a parol con¬ 
tract for the sale or conveyance of land, where 
plaintiff fails to make out the contract or the acts 
of part performance with the degree of proof re¬ 
quired, the case may be retained to decree restitu¬ 
tion of the purchase price or part thereof paid by 
him,and to award compensation for services, 
for expenditures,^® and for improvements^® ren¬ 


dered or made in good faith and induced by the 
agreement, especially in jurisdictions in which, un¬ 
der the code or practice acts, there is only one form 
of civil action and equity and law may be admin¬ 
istered in the same action but it has been held, 
in respect of improvements, that such improvements 
must be substantial.75 Even in certain jurisdictions 
in which the doctrine of part performance is not 
recognized, restitution and compensation may be 
made or allowed.^® The right to recover for money 
expended77 and for services rendered^® on the 
faith of the agreement has, however, been denied 
in some cases. 

Gift, When specific performance of an oral gift 
of, or promise to give, land is refused because of 
uncertainty of the proofs, the court may neverthe¬ 
less require the donor to pay for the improve- 
ments,79 and to pay money advanced®® under the 
agreement, but, according to some authority, com¬ 
pensation should not be awarded for services ren¬ 
dered in clearing and breaking new land.®i Where 
the real property involved was sold for less than 
the amount awarded for improvements, the right of 
the donee to share for the deficiency with other 
creditors, in the estate of the donor, has been de¬ 
nied.®® 

Deductions or credits. In determining the amount 
of the compensation a deduction should be made, 
or credit given to defendant, for the rent and 
profits or rental value of the premises while plain¬ 
tiff was in possession.®® 

Pleading, issues, and proof. In order that com¬ 
pensation may be awarded it must be authorized by 


63. Wis.—-Kelly ▼. Sullivan. 30 N.W. 
2d 209, 252 Wls. 52. 

64. R.I.—^Morin v. Randall, 199 A. 
616, 60 R.I. 505. 

Pleadiugr lield snfflclent 

R.I.—^Morin v. Randall, supra. 

53 C.J. p 1261 note 39 [b]. 

Pleading lield insufficient 
Cal.—^Khoury v. Barham, 192 P.2d 
823, 85 Cal.App.2d 202. 

58 C.J. p 1261 note 39 [a]. 

65. Mo.—^Feigenspan v. Pence, 168 
S.W.2d 1074, 350 Mo. 821. 

Evidence held sufficient 
Mo.—^Feigenspan v. Pence, supra. 
R.1.—^Morin v. Randall, 199 A. 616, 
60 R.I. 505. 

66. Mo.—^Rush V. Brown, 14 S.W. 
735, 101 Mo. 586. 

58 C.J. p 1261 note 40. 

67. La.—Bland v. Conner, App., 25 
So.2d 815. 

R.I.—Morin v. Randall, 199 A. 616, 
60 R.I. 505. 

68 C.J. p 1262 note 41. 


68. Mo.—^Davls v- Falor, 142 S.W.2d 
76, 346 Mo. 514. 

Pa.—Williams v. Benzing, 53 Pa.Dlst. 
8b Co. 559. 

58 C.J. p 1262 note 43. 

69. Okl.—^Pancoast v. Eldridge, 273 

P. 255, 134 Okl. 247. ' 

58 C.J. p 1262 note 44. 

70. Mo.—^Jones v. Linder, 247 S.W. 
2d 817. 

58 C.J. p 1262 note 46. 

71. N.C.—Grantham v. Grantham, 
171 S.E. 331, 205 N.C. 363. 

Utah.—^Trenchard v. Reay, 267 P. 
1046, 70 Utah 19. 

72. Mo.—Jones v. Linder, 247 S.W.2d 
817. 

Pa.—Williams v. Benzing, 53 Pa.Dlst. 
& Co. 559. 

58 C.J. p 1262 note 47. 

73. Mich.—Green v. Bambrick, 49 N. 
W.2d 160, 331 Mich. 243. 

58 C.J. p 1262 note 48. 

74. Utah.—^Trenchard v. Reay, 267 
P. 1046, 70 Utah 19. . 
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75. Idaho.—^Barker v. McKellar, 296 
P. 196, 50 Idaho 226. 

76. N.C.—Grantham v. Grantham, 
171 S.E. 331, 205 N.C, 363. 

58 C.J. p 1262 note 52. 

77. Wis.—^Horn v. Ludington, 32 
Wls. 73. 

58 C.J. p 1262 note 53. 

78. Wis.—^Horn v. Ludington, supra. 

79. Mich.—Van Camp v. Van Camp, 
289 N.W. 297, 291 Mich. 688. 

58 C.J. p 1262 note 55. 

80. Mich.—Van Camp v. Van Camp, 
supra. 

81. m.— ^Ranson v. Ranson, 84 N.E. 
210, 233 111. 369. 

82. U.S.—King v. Thompson, D.C., 
13 Pet 128, 10 L.Ed. 91. 

83. S.C.—McMillan v. McMillan, 58 
S.E. 43, 77 S.C. 511. 

58 C.J. p 1263 note 59. 
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the pleadings,84 issues,85 and proof.88 Where an 
award of compensation is otherwise authorized, 
there is authority for the view that no specific 
prayer therefor is necessary,87 and that, under a 
prayer for general relief, an award for improve¬ 
ments may be made,8 8 and the return of purchase 
money paid may be decreed.88 

i. Iden for Compensation or Damages 

The court may in a proper case, on denial of a 
purchaser’s prayer for specific performance of a contract, 
impose a lien on the property in his favor as security 
for the return of purchase money paid, or for compen¬ 
sation for services, expenditures, or improvements. 

A purchaser of real property, to whom specific 
performance of the contract has been denied, is 
not entitled to a lien on such property in respect 
of the amount recoverable as damages for the 
loss of his bargain.80 The court may, in a proper 
case, impose a lien on the real property, in favor 
of a purchaser, donee, or other person, on denial 
of his prayer to compel the conveyance to him of 
such real property, as security for compliance with 
an award for damages in lieu of specific perform- 
ance,8i an award for the return of purchase money 
paid,82 an award for expenditures made,88 an award 
for money advanced,84 and an award for the value 
of services rendered,^® of property transferred to 
defendant,^® and of improvements made.®^ A like 
rule has been recognized in respect of compensation 
awarded on denial to the prospective lessee of speci¬ 
fic performance of a contract to make a lease,88 


and in respect of compensation for improvements on 
denial to a lessee of specific performance of a 
provision of the lease as to the valuation of im¬ 
provements by arbitrators.88 It has been held, 
however, that a lien for expenditures made in a 
futile attempt to purchase and resell the property 
involved should not be imposed.^ Where the rental 
value of the lands during the period of plaintiff's 
possession exceeds the value of the improvements, 
for which a lien might otherwise be allowed, the 
right to a lien has been denied.^ 

Where in lieu of specific performance of a con¬ 
tract relating to personal property an award of 
damages is made, the award may be made a lien on 
the property and enforced by an injunction prohibit¬ 
ing the transfer thereof until the lien is satisfied.^ 

Damages awarded to grantor in lieu of specific 
performance of his grantee's covenant to make cer¬ 
tain improvements have been made a lien on the 
land conveyed.4 

Property subject to lien. The lien usually covers 
only such land as is included in the contract in- 
volved,® but there is authority for the view that, 
for an award for the return of purchase money paid 
for real property, the court may extend the lien to 
the purchase money to be paid to defendant vendor 
by a prior purchaser whose contract is upheld.® 

Pleading. A prayer for general relief authorizes 
the imposition of a lien in a proper case.*^ 


84. N.O.—^Barnes v. Brown, 71 N.C. 
607. 

58 C.J. p 1263 note 60. 

85. Cal.—Cordano v. Ferretti, 115 P. 
657, 15 Cal.App. 670. 

58 C.J. p 1263 note 61. 

86. Mich.—Green v. Bamhrlck, 43 N. 
V7.2d 160. 331 Mich. 243. 

Pa.—^Kapcia v. Lessig, 186 A. 760, 
122 Pa.Super. 421. 

58 C.J. p 1263 note 62. 

Bvidence held snffldent to sustain 
finding that value of improvements 
and amount of money contributed by 
plaintiff to improvements were not 
susceptible of exact mathematical 
calculation.—Green v. Bambrick, 49 
]Sr.W.2d 160, 331 Mich. 243. 

87. Idaho.—^Barker v. McKellar, 296 
P. 196, 50 Idaho 226. 

58 C.J. p 1263 notes 63, 64, 65. 

88. N.C.—^Love v. Nellson, 64 N.C. 
339. 

89. Mo.—^Davls v. Falor, 142 S.W. 
2d 76, 346 Mo. 514. 

58 C.J. p 1263 note 65. 

90. Kan.—Corpus JUxls cited la 
Owen V. Christopher, 62 P.2d 860, 
865, 144 Kan. 765. 

68 C.J. p 1263 note 66. 


91. N.T.—Wheeler v. Standard Oil ’ 
Co. of New York, 188 N.K 148, 263 
N.T, 34, 

Elaotloa of remedies 
Under a complaint for specific per¬ 
formance or foreclosure of vendee's 
lien, an election to foreclose the ven¬ 
dee's lien made at trial was too late. 
—^Thau & Trupin Constr. Co., Inc. v. 
McBride Realty Co., Ina, 246 N.Y.S. 
689, 231 App.Div. 764. 

92. Mich.—Slater v. Kdgley, 44 N.W. 
2d 145, 328 Mich. 589. 

58 C.J. p 1263 note 67. 

93. Mich.—Klett v. Klett, 141 N.W. 
668, 175 Mich. 224. 

Pa.—Williams v. Ben 2 dng, 53 Pa.Dist. 
& Co. 559. 

58 aj. p 1263 note 68. 

94. Mich.—^Van Camp v. Van Camp, 
289 N.W. 297, 291 Mich. 688. 

95. Or.—Hodson v. Martin, 175 P. 
671. 90 Or. 105. 

58 C.J. p 1263 note 69. 

96. Ala.—^Powell v. Higley, 7 So. 440, 
90 Ala. 103. 

97. Fla.—Corpus Jtizis cited ia La 
Mar V. Lechlider, 185 So. 833, 835, 
135 Fla. 703. 

I Mich.—Dyksterhouse v. Qhl, 48 N. 
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W.2d 122, 330 Mich. 599—Tan Camp 
V. Van Camp. 289 N.W. 297, 291 
Mich. 688. 

58 C.J. p 1263 note 71. 

98. Okl.—Superior Oil & Gas Co. v. 
Mehlin, 108 P. 545, 25 Okl. 809, 138 
Am.S.R. 942. 

58 C.J. p 1264 note 72. 

99. Ill.—^Ranson v. Ranson, 84 NJB2. 
210, 233 Ill. 369. 

58 C.J. p 1264 note 73. 

1. Ala.—^Lauderdale Power Co. ▼. 
Perry, 80 So. 476, 202 Ala. 394. 

2. Mo.—^Hinkle v. Hinkle, 236 S.W. 
30. 

58 C.J. p 1264 note 76. 

3. R.L—Screw Products Corporation 
of America v. Arenz, 161 A. 294, 
62 R.I. 473. 

4. Ky.—^Hagins v. Sewell, 99 S.W. 
673, 124 Ky. 588. 

5. Mich.—Van Eenennaam v. Rev¬ 
erse, 215 N.W. 389, 240 Mich. 454. 

68 C.J. p 1264 note 78. 

6. Mich.—^Buccilli v. Padgen, 204 
N.W. 130, 231 Mich. 393. 

58 C.J. p 1264 note 79. 

7. Va—^Matthias v. Warrington, 16 
S.E. 662, 89 Va 533. 

1 58 C.J. p 1264 note 80* 
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§ 164. Relief in Lifetime of Promisor as to 
Agreement to Devise or Bequeath 

On the promisor's repudiation of an agreement to 
devise or bequeath the agreement may, during his life¬ 
time, be enforced by the grant of relief analogous to 
that of specific enforcement. 

Although an agreement to make a will may not 
be specifically enforced during the life of the party 
agreeing to execute the will, as discussed supra 
§ 87, on his repudiation of such an agreement by 
denying its existence or by disposing of the prop¬ 
erty to be willed, a cause of action may accrue for 
the enforcement of the agreement through analo¬ 
gous relief.^ The agreement may, on its repudia¬ 
tion by the promisor during his lifetime, be enforced 
by a decree declaring the promisee to be the heir of 
the promisor with respect to the property,^ by a 
decree canceling a conveyance made by him to an¬ 
other in violation of the agreement,or by a decree 
that the grantee in such conveyance hold the title 
subject to the purposes of the agreement by an 
injunction against interference with the promisee’s 
performance of his contract,^2 against conveying 
the property,against making a will devising the 
property in violation of the agreement,!^ or against 
revocation of a will devising the property to the 
promisee in accordance with the agreement or 
by a decree that on performance or readiness to per¬ 
form by plaintiff he will be entitled to the land on 
the death of the promisor.l® 

According to some authority on the promisor’s 
repudiation of the agreement it may be indirectly 
enforced during his lifetime by a decree that he 
hold the property in trust for his own use during 
his life, with remainder in fee to the promisee or 
his heirs but according to other authority the 
promisee is not entitled to a decree vesting title to 
the promisor’s premises in the promisee subject to 

8. Tenn.—Corpus Juris dted in Cate 
v. Popjoy. 94 S.W.2d 51, 53, 19 
Tenn.App. 643. 

58 C.J. p 1264 note 82. 

9. Kan.—^White v. White, 260 P. 651, 

124 Kan. 449, rehearing: denied 262 
P. 499, 124 Kan. 724. 

Minn.—Wold v. Wold, 165 N.W. 229, 

138 Minn. 409. 

10. Mich.—^Hogan v. Hogan, 153 N. 

W. 678, 187 Mich. 278. 

58 C.J. p 1264 note 83. 

11. Cal.—Osborn v. Hoyt, 184 P. 

854, 181 Cal. 336. 

N.D.—^Torgerson v. Hauge, 159 N.W. 

6. 34 N.D. 646, 3 A.L..R. 164. 

58 G.J. p 1264 note 84. 

12. Iowa.—White v. Massee, 211 H. 

W. 839, 202 Iowa 1304, 66 A.L.R. 

1434. 

Mich—Furgason v. Dunn, 290 N.W. 

349, 292 Mich. 115. 


the promisor’s right to use the premises during his 
lifetime,^® and where no specific property of the 
promisor is contemplated in his agreement to de¬ 
vise or beqij^ath equity will not interfere with his 
use and enjoyment of his property during his 
lifetime.!® 

Damages; measure and amount. In a suit by 
the promisee against the promisor, under a prayer 
to restrain eviction of the promisee from the prom¬ 
isor’s premises, for specific performance of the 
agreement whereby the promisee is to be given 
such premises on the death of the promisor, in 
consideration of the promisee’s services, and for 
damages, a court of equity may properly award a 
money judgment for damages as the most satis¬ 
factory way to settle the controversy.^® The 
measure of damages in an action for breach of the 
promisor’s agreement to will property to the prom¬ 
isee, a professional man, in consideration of his 
giving up the practice of his profession, is the 
amount which will compensate him for the detri¬ 
ment he has suffered because of his change of posi¬ 
tion.®! In an action to enforce a contract to de¬ 
vise real estate to plaintiff in consideration of care 
and support to be furnished defendant, plaintiff is 
not entitled to an award equal to the full value of 
the property,®® since the matter in controversy is 
inter vivos and any rights of plaintiff under such 
contract would expire with him in the event of his 
predeceasing defendant.®® 

§ 165. Relief to Defendant 

Relief to defendant on grant of specific perform¬ 
ance is discussed infra § 166, and on failure of 
that remedy, infra § 167. 

Examine Pocket Parts for later cases. 

19. ' N.J.—Galloway v. Eichells, 62 
. A.2d 499, 1 N.J.Super. 584. 

Beslduary estate 

Where oral contract to make a will 
related only to promisor's residuary 
estate, which might be nonexistent at 
time of his death, equity would not 
Interfere with his use and enjosnnent 
of his property in his lifetime.—Gal¬ 
loway V. Eichells, supra. 

20. Mich.—Van Gamp v. Van Camp, 
289 N.W. 297, 291 Midi. 688. 

21. Cal.—O'Brien v, O'Brien, 241 P. 
861, 197 Cal. 577. 

Physician giving up medical practice 
Cal.—O'Brien v. O'Brien, supra. 

22. Cal.—Lovelace v. Free, 35 P.2d. 
342, 140 Cal.App. 264. 

23. Cal.—Lovelace v. Free, supra. 


13. Kan.—^Holland v. Holland, 132 P. 
989, 89 Kan. 730. 

58 C.J. p 1264 note 85. 

14. N.J.—^Duvale v. Du vale, 35 A. 
750, 54 N.J.Eq. 581, reversed on oth¬ 
er grounds 39 A. 687, 40 A. 440, 56 
N.J.Bq. 375. 

15. Ind.—^Lovett v. Lovett, 157 N.B. 
104, 87 Ind.App. 42. 

16. N.J.—^Davison v. Davison, 13 N. 
J.Eq. 246. 

17. Mo.—Gupton v. Gupton, 47 Mo. 
37. 

N.J.—^Duvale v. Duvale, 35 A. 750, 
54 N.J.Eq. 581, reversed on other 
grounds 39 A. 687, 40 A. 440, 56 
N.J.EQ. 375. 

18. Mich.—^Furgason v. Dunn, 290 N. 
W. 349, 292 Mich. 115. 

790 



81 C.J.S. 


SPECIFIC PERFORMANCE 


§ 166 


§ 166. —• On Grant of Specific Perform¬ 
ance 

a. In general 

b. Imposing conditions not provided for 

by contract in general 

c. Damages recoverable by defendant 

d. Relief in respect of expenditures and 

advances by defendant 

e. Payment or security furnished by pur¬ 

chaser 

f. Relief to subsequent purchaser from 

vendor or to other interested third 

persons 

a. In General 

Where there are acts to be done on the plaintiff's part 
before he Is entitled to performance by the defendant, 
the decree granting specific performance should be so 
framed that the defendant cannot be compelled to per¬ 
form except on the condition that the plaintiff do such 
acts. 

The decree must provide for full performance 
by plaintiff,24 and if there are acts to be done on 
plaintiff’s part before he is entitled to performance 
by defendant, the decree should be so framed that 
defendant cannot be compelled to perform except 
on the condition that plaintiff do such acts.25 So, 
under the terms of particular contracts, the decree 
should require concurrent performance by the par- 
ties.2® 

Cancellation of contract. On granting specific 
performance, the court may properly direct plain¬ 
tiff to deliver up the contract for cancellation in 
order that defendant performing may be protected 
from further vexation on it.27 

Reformation of contract. Where, in an action 
for the specific performance of a contract, plain¬ 
tiff refuses to submit to a decree for reformation 


as prayed for by defendant, and to perform the con¬ 
tract as reformed, the court may dismiss the ac- 
tion.28 

A third person agreeing to join with plaintiff to 
convey the land and sign a deed in pursuance there¬ 
of may be required to do so by the decree granting 
specific performance.29 

Gift of all or share of estate. Where the gift 
is of all or a share of the donor’s estate, the donee’s 
portion of the estate may be subject to the pay¬ 
ment of costs of administration and claims against 
the estate,20 but the decree for specific perform¬ 
ance, under a contract to give all the estate, should 
be for all of deceased’s property, notwithstanding 
the existence of an outstanding claim which might 
be allowed by the probate court against the es- 
tate.2i 

b. Imposing Conditions Not Provided for by 
Contract in General 

The court in awarding specific performance may pre¬ 
scribe such conditions in the decree as will do equity 
between the parties. 

The court in awarding specific performance may 
prescribe in the decree such conditions as will do 
equity between the parties.22 Where, because of 
mistake, the happening of an unforeseen contin¬ 
gency, or other equitable consideration affecting the 
subject matter of the suit, a literal enforcement 
of the contract would be productive of undue hard¬ 
ship, the court may usually grant relief on condi¬ 
tion that plaintiff assent to such modifications or 
conditions as justice requires,22 especially where 
defendant demands such relief24 or where he asks 
for a settlement of the equities between the parties 
and the cause has proceeded to a hearing on that 
theory.25 On the other hand, the court will not 


24. Cal.—Upton v. Gould. 149 P.2d 
731. 64 Cal.App.2d 814. 

La.—Slaughter v. Watson, 182 So. 
529. 190 La. 331. 

N.Y.—London v. Joslovitz, 110 N.T.S. 

2d 58. 279 App.Div. 280. 

Pa.—Gardocki v. Brynglovich, Com. 
PI.. 32 Del.Co. 62. 

Tex.—Casey v. Jones, Civ.App., 189 
S.W.2d 515, refused for want of 
merit. 

58 C.J. p 1265 note 89. 

25. Cal.—Upton v. Gould, 149 P.2d 
731, 64 Cal.App.2d 814. 

La.—Slaughter v. Watson, 182 So. 
529. 190 La. 331. 

N.T.—^London v. Joslovitz, 110 N.T. 

S.2d 58, 279 App.Div. 780. 

Tex.—Casey v. Jones, Clv.App., 189 
S.W.2d 515, refused for want of 
merit. 

58 C.J. p 1265 note 90. 


26. Ind.—^Foltz V. Dvans, 49 N.E.2d 
358, 113 Ind.App. 596. 

58 C.J. p 1265 note 91. 

27. N.C.—Gilchrist v. Buie, 21 N.C. 
346. 

58 C.J. p 1265 note 92. 

28. N.C.—Cuthbertson v. Morgan, 62 
S.B. 744, 149 N.C. 72. 

29. Ky.—Smith v. Feltner, 76 S.W. 
2d 25, 256 Ky. 825. 

30. Me.—Lang v. Chase, 155 A. 273, 
130 Me. 267. 

Or.—^Popejoy v. Bosmton, 230 P. 1016, 
112 Or. 646. 

31. Elan.—^Harris v. Morrison, 163 P. 
1062, 100 Kan. 157. 

32. Cal.—^Kelley v. Bussell, 123 P. 
2d 606, 50 Cal.App.2d 520. 
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Iowa.—^Peddicord v, Peddicord, 47 N. 

W.2d 264, 242 Iowa 555. 

58 C.J. p 1265 note 94. 

Water supply 

An easement to take water from a 
creek may be given by the court to 
defendant in place of his right under 
the contract to retain title to a par¬ 
cel on which a well supplying his 
water is located.—^Kelley v. Bussell, 
123 P.2d 606, 50 Cal.App.2d 520. 

33. U.S.—^Mechanic's Bank v. Limn, 
D.C., 1 Pet. 376, 7 L.Ed. 185. 

58 C.J. p 1265 note 95. 

34. N.T.—^Humpfner v. Beers, 157 N. 
Y.S. 345, 171 App.Div. 184, affirmed 
121 N.E. 873, 224 N.Y. 681. 

58 C.J. p 1266 note 96. 

35. N.J.—^Mausert v. Feigenspan, 64 
A. 801, 68 N.J.E4. 671. 
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impose conditions which are not necessary in order 
to do justice between the parties,and it has been 
held that conditions may not be imposed where no 
issue in respect thereof has been raised by the 
pleadings.37 While there is apparently authority to 
the contrary,38 plaintiff cannot be compelled, as 
a condition to obtaining specific performance, to 
discharge a claim against him growing out of an 
entirely distinct transaction, or not connected with 
the subject matter of the suites 

Relief of plaintiff from forfeiture. In a purchas¬ 
er’s action on a contract of sale of land, forfeited 
by reason of default, equitable conditions under 
which he may be relieved of the forfeiture may be 
imposed. 

c. Damages Recoverable by Defendant 

In a suit by the vendor for specific performance, the 
court in the exercise of its ancillary Jurisdiction and as 
a condition to granting specific performance may award 
damages sustained by the defendant purchaser arising 
from the acts of the plaintiff and his agents with re¬ 
spect to the subject matter of the contract. 

In a suit by the vendor for specific performance, 
the court in the exercise of its ancillary jurisdiction 
and as a condition to granting specific perform¬ 
ance may award damages sustained by defendant 
purchaser arising from the acts of plaintiff and his 
agents with respect to the subject matter of the con- 
tract.^1 Damages to defendant purchaser due to 
the vendor’s delay as to conveying the premises, 
which are so speculative as to make it impracticable 
to forecast them, are not recoverable and there 
is authority for the view that a court of equity * 


[ does not have the adequate machinery to compute 
I the alleged damages suffered by defendant pur¬ 
chaser for loss of profits due to delay on the part 
of the vendor in conveying the premises.^3 Where 
there was no sufficient reason for defendant pur¬ 
chaser’s refusal to accept title to the property, he 
may not recover damages for alleged loss of prof¬ 
its due to the lack of certain improvements on the 
premises.**^ Defendant vendor may recover dam¬ 
ages for a breach of an express warranty as to the 
condition of personal property received by him as 
part of the consideration for the conveyance of 
land.45 The court may render an affirmative judg¬ 
ment in favor of defendants for damages arising 
from delay in performance where the facts are al¬ 
leged in defendant’s answer, although they are not 
set up by way of counterclaim or cross complaint.^® 

d. Relief in Respect of Expenditures and Ad¬ 
vances by Defendant 

Where the equities of the case so demand the court. 
In granting specific performance, may require that the 
defendant be reimbursed or compensated for expendi¬ 
tures or payments made by him. 

The court may, where the equities between the 
parties so demand, require that defendant be re¬ 
imbursed or compensated for expenditures or pay¬ 
ments made by him,^ 5 ^ for example, the vendor 
should be reimbursed for repairs and improvements* 
which he was allowed by the terms of the contract 
to make at the purchaser’s expense or which he 
made with his consent ,^8 or which were made dur¬ 
ing the negotiations leading to the contract and pay¬ 
ment of which was provided for in the contract.^^* 


86. BemaiulB^ in possession 
Defendant vendor was not entitled 
to a decree entitling* bim to remain 
in possession of premises beyond the 
time contemplated by the contract, 
and his retention of possession for 
fourteen months after the Twairing 
of a contract satisfied a provision 
therein entitling him to continue In 
possession “for a reasonable length 
of time.”—^Epdee Corp. v. Richmond, 
75 N.E.2d 238, 321 Mass. 673. 

Betentioa of interest 
Defendant vendor was not entitled 
to retain an interest in the land, such 
as a life estate, which was not con¬ 
templated by his agreement to con- 
vey.—Monti v. "Graziano, 46 A.2d 814, 
71 R.I. 393. 

Snrrendex of personalty 
Plaintiff in a suit to compel spe¬ 
cific performance of a decedent's con¬ 
tract to devise certain real property 
and to bequeath certain personal 
property to plaintiff may not be re¬ 
quired to surrender the personal 
property which had been bequeathed 
to him as a condition of the convey¬ 


ance of the real property to him.— 
Eastman v. Eastman, 104 A. 1, 117 
Me. 276. 

37. N.Y.—Gettins v. Boyle, 171 N.T. 
S. 711, 184 App.Dlv. 499, 173 N.Y.S. 
966, 186 App.Div. 966. 

38. S.C.—Secrest v. McKenna, 20 S. 
C.Eq. 356. 

58 C.J. p 1266 note 1. 

39. Mich.—l^ickerson v. Nickerson, 
176 N.W. 456, 209 Mich. 134. 

58 C.J. p 1266 note 1. 

40. Mich.—^Hubbell v. Ohler, 181 N. 
W. 981, 213 Mich. 664. 

58 C.J. p 1266 note 3. 

41. Va.—Nagle v. Newton, 22 Gratt. 
814, 63 Va. 814. 

58 C.J. p 1266 note 4. 

4a. N.J.—Phillips V. Phillips, Ch., 
122 A. 620. 

43. N.J.—^Phillips V. Phillips, supra. 

44. N.J.—Phillips V. Phillips, supra. 

45. Me.—Donnell v. Smith, 122 A. 
572, 123 Me. 235. 

46. Cal.—Combllth v. Valentine, 294 
P. 1065, 211 Cal. 243. 
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47. U.S.—^Boswell v. U. S., C.C.A.Ga., 
123 F.2d 213. 

Cal.—^Brooks v. Fidelity Sav. & Loan 
Ass'n, 128 P.2d 711, 54 Cal.App.2d 
130. 

Del.—Old Time Petroleum Co. v. Tur- 
col, 156 A. 501, 18 Del.Ch. 121. 

Ga.—Smith v. Smith, 145 S.B. 661, 
167 Ga. 868. 

Me.—^Lang v. Chase, 155 A. 273, 130 
Me. 267. 

Mich.—^Pavella v. Miller, 214 N.W. 
102. 239 Mich. 88. 

N.Y.—^Freidus v. Community Foun¬ 
ders. 74 N.Y.S.2d 20, 272 App.Div. 
1020. 

Wash.—^Brewster Co-op. Growers v. 
Brewster Orchards Corp., 150 P.2d 
847, 21 Wash. 2d 288—Phillips v. 
Wenatchee Valley Fruit Exch., 214- 
P. 837, 124 Wash. 425. 

58 C.J. p 1266 note 12. 

48. Pa.—Wally v. Wally, 133 A. 627, 
286 Pa. 413. 

58 C.J. p 1267 note 13. 

49. Tex.—Crossland v. Hart, Civ.. 
App., 234 S.W. 658. 

58 C.J. p 1267 note 14. 
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Defendant vendor may be reimbursed for expendi¬ 
tures rendered necessary by the default of plaintiff 
purchaser in paying the purchase price.®® So provi¬ 
sion should be made for the refunding of advances 
made by the vendor under the contract,but provi¬ 
sion should not be made for improvements volun¬ 
tarily made by the vendor without notice to, or 
request from, the purchaser® 2 or over the protest 
of the purchaser,®® nor should he be allowed for 
improvements on other lands which have enhanced 
the value of the land sold,®^ or for improvements 
made beyond the sum named in the contract, or 
after defendant, wrongfully withholding possession, 
received notice from plaintiff.®® 

Defendant vendor who is in default cannot re¬ 
cover for the expense of repairs made in maintain¬ 
ing the property while in default.®® The vendor 
should not be reimbursed for expenditures render¬ 
ing the title that to which plaintiff is entitled under 
his contract.®^ It has been held that a defendant 
vendor cannot recover for his expenditures in con¬ 
nection with the operation of the property con¬ 
stituting the subject matter of the controversy sub¬ 
sequent to the time fixed for the transfer of the 
title;®® but it has also been held that where, in 
addition to specific performance, an accounting is 
sought for moneys received in the operation of 
such property defendant is entitled to allowances 
for necessary expenditures in such operation.®® In 
an action by an assignee of the purchaser for 
specific performance it has been held that any claim 
the vendor may have against the original purchaser, 
who was his tenant, for breach of a covenant to 
make repairs must be asserted in an independent 
suit.®® 

so. IT.S.—^Boswell v. U. S., C.C.A. 

Ga., 123 F.2d 213. 

:58 C.J. p 1267 note 16. 

51. Mo.—^Roeenbergrer v. Jones, 24 S. 

W. 203, 118 Mo. 559. 

58 C.J. p 1267 note 16. 

52. Iowa.—^Blankenborn v. Edgar, 

186 N.W. 893, 193 Iowa 184. 

58 C.J. p 1267 note 17. 

53. Mo.—Adrian v. Republic Finance 
Corp., 286 S.W. 96. 

64. N.J.—^Locander v. Lounsbery, 24 
N.J.Eq. 417, reversed on o^er 
grounds 25 N.J.Eq. 654. 

65. NT.C.—Alston v. Connell, 58 S.B. 

441, 145 N.a 1. 

56. Ala.—'Pearce v. Third Avenue 
Improvement Oo., 128 So. 396, 221 
Ala. 209. 

57. Ark.—H^ner v. Starling, 60 S. 

W.2d 616,185 Ark., 948. 

58 C.J. p 1267 note 22. 


The purchaser who has fully performed his con¬ 
tract to pay a particular sum and to release the 
premises from a mortgage need not repay to the 
vendor interest paid by him on the mortgage not in¬ 
duced by any request or conduct on the part of the 
purchaser.®! In some cases the propriety of grant¬ 
ing reimbursement to defendant for voluntary ex¬ 
penditures beneficial to the property involved has 
been recognized,®® and, where necessary to do 
equity between the parties, the vendor is entitled 
to be reimbursed for fire insurance premiums paid 
by him.®® 

Gift of land, A donee suing for land claimed as 
a gift from his father must, on a grant of specific 
performance, do equity by responding for advance¬ 
ments to him by his father and for taxes paid by 
his father.®* 

Exercise of option. In granting specific per¬ 
formance of an option to purchase, the court in 
adjusting the equities between the parties may re¬ 
quire the optionee to reimburse the optionor, with 
interest, for carrying charges incurred after the 
contract should have been performed,®® and also 
for his expenditures on improvements and repairs 
ordered by the optionee without authority.®® Where 
the optionor has been allowed interest on the pur¬ 
chase price from the day when the contract should 
have been performed, he is not entitled to reim¬ 
bursement for interest paid on a mortgage ;®7 but 
where the optionee has contracted to assume a mort¬ 
gage on the premises, and the optionor has made a 
payment on the mortgage after the exercise of the 
option, the optionee has been held liable for the 
same amount of interest as the mortgagee would 
have been entitled to receive had that amount not 

64. Ga.—Smith v. Smith, 146 S.B. 
661, 167 Ga. 368. 

65. Del.—Old Time Petroleum Co. v. 
Turcol, 156 A 501, 18 DeLCh. 121. 

tT.T.—Sanford v. Smith, 66 N.Y.S.2d 
780, affirmed 77 K.Y.S.2d 924, 273 
App.Div. 928. 

Wis.—Johnson v. McEeon, 251 N.W. 
226, 213 Wis. 358. 

66 . Del.—Old Time Petroleum Co. v. 
Turcol, 156 A 501, 18 DeLCh. 121. 

interest 

Where the contractor recovered 
judgment against the lessor vendor 
for sudi improvements and repairs, 
the lessee purchaser is required to 
make reimbursement for interest on 
the lessor’s expenditure from date of 
his settlement with the contractor.— 
Old Time Petroleum Co. v. Turcol, 
supra. 

67> Del.—Old Time Petroleum Co, v^ 
Turcolr supra.. 


58. N.Y.—World Exhibit Corp. v. 
City Bank Farmers Trust Co., 69 
N.Y.S.2d 648, 186 Misc. 420, affirm¬ 
ed 61 N.Y.S,2d 889, 270 App.Div. 
654, affirmed 68 N.E.2d 876, 296 N. 
Y. 586. 

59. Cal.—^Brooks v. Fidelity Sav. & 
Loan Ass’n, 128 P.2d 711, 64 CaL 
App.2d 130. 

60. N.Y.—World Exhibit Corp. v. 
City Bank Farmers Trust Co., 59 
N.Y.S.2d 648, 186 Misc. 420, affirm¬ 
ed 61 N.Y.S.2d 889, 270 App.Div. 
654, affirmed 68 N.E.2d 876, 296 
N.Y. 586. 

61. N.C.—^Bateman v. Hopkins, 76 S. 
K 731, 161 N.C. 220. 

62. Wis.—^Benson v. Cutler, 10 N.W. 
82, 55 Wis. 107, 28 N.W. 134, 66 
Wis. 305. 

58 G.J. p 1267 note 26. 

63. Ey.—Godfrey v. Alcorn, 284 S.W. 
1094, 916 Ey. 465, 61 AI 4 .R. 925. 
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been paid.®^ On enforcing an option to purchase 
contained in a lease the lessor cannot be reimbursed 
for expenditures made in making premises ten- 
antable or habitable for plaintiffs.®® 

Lien, Where defendant is entitled to reimburse¬ 
ment for advances, they may be made a lien on the 
land involved.'^® 

e. Payment or Security Furnished by Purchaser 

(1) In general 

(2) Time for payment and furnishing 

security 

(1) In General 

The decree for specific performance should provide 
that the purchaser make full payment of what is due 
under the contract with interest, and should provide 
that he furnish security for deferred payments. 

The decree may and usually must provide for 
full payment by the purchaser of what is due under 


the contract,71 including interest.72 It is improper 
to leave the vendor to his legal remedy for the pur¬ 
chase price,73 and the court usually will direct that 
a deed shall be made only after payment, unless the 
contract otherwise provides.74 On the other hand, 
it is error to dismiss the purchaser's bill and require 
him to pay the purchase price unconditionally and so 
enable the vendor to collect such price without con¬ 
veying the land.75 Where the contract requires 
execution of a deed before final payment, the decree 
should generally provide security, by mortgage or 
otherwise, for the deferred payinents.7® 

The duty of pa 3 rment as a condition of the decree 
remains, it has been held, although the unpaid pur¬ 
chase-money notes,77 or notes given for the pur¬ 
chaser’s assignment of the contract,7® have come 
into the possession of plaintiff who seeks to compel 
a conveyance to him at a greatly reduced price. 
Where plaintiff has made substantial payment, he 


68. Wash.—^Brewster Co-op. Growers 
V. Brewster Orchards Gorp., 150 P. 
2d 847, 21 Wash.2d 288. 

69. Mich.—^Mentliowski v. Wisniew¬ 
ski, 139 N.W. 874, 173 Mich. 642. 

70- W.Va,—^ETluharty v. Beatty, 4 W. 
Va. 614. 

71- n.S.—^Lack V. Western Loan & 
Bldgr. Co., C.C.A.Cai.. 134 P.2d 1017 
—^Boswell V. U. S., C.C.A.Ga., 123 
F.2d 213. 

Cal.—Wilson v. Bailey, 65 P.2d 770, 
8 Cal.2d 416—Security Trust & 
Savingrs Bank v. Southern Pac. R. 
Co., 45 P.2d 268, 6 Cal.App.2d 685. 
Del-—Old Time Petroleum Co. v. Tur- 
col, 156 A. 501, 18 Del.Ch. 121. 
Mass.—^Marlowe v. O’Brien, 73 N.B.2d 
689, 321 Mass. 384. 

Mich.—Pavella v. MUler, 214 N.W. 
102, 239 Mich. 88. 

Miss.—^Baker v. Hardy, 11 So.2d 803, 
194 Miss. 662. 

N. J.—Qusman v. Wall-Murray Corp., 
32 A.2d 186, 133 N.J.Hq. 353. 
N.T.—Sanford v. Smith, 66 N.T.S.2d 
780, affirmed 77 N.Y.S.2d 924, 273 
App.Div. 928. 

Utah.—^Latimer v. Holladay, 134 P.2d 
183, 103 Utah 152. 

Wis.—Johnson v. McKeon, 251 N.W. 

226, 213 Wis. 358. 

58 C.J. p 1268 note 30. 

Amoimt specified hy defendant in 
letter as amount due him was held 
controllingr, without necessity for 
accountinsr.—Wilson v. Bailey, 65 P. 
2d 770, 8 Cal.2d 416. 

Payment in installments 

Under a contract providing: for pay¬ 
ment of part of the purchase price in 
installments with specified interest, 
vendor defendants are entitled to 
have the purchaser’s decree for spe¬ 
cific performance require that the 


payments be made in such install¬ 
ments and are not required to accept 
a lump sum payment.—^Meinecke v. 
Goedeke, Md., 73 A.2d 445. 

72. U.S.—Boswell v. U. S., C.C.A 
Ga., 123 F.2d 213. 

Del.—Old Time Petroleum Co. v. Tur- 
col, 156 A. 501, 18 Del.Ch. 121. 

Ky.—Schmid v. Anderson, 222 S.W. 
2d 931, 311 Ky. 1. 

Mich.—Pavella v. Miller, 214 N.W. 
102, 239 Mich. 88. 

N.T.—Sanford v. Smith, 66 N.T.S.2d 
780, affirmed 77 N.Y.S.2d 924, 273 
App.Dlv. 928. 

Wis.—Johnson v. McKeon, 251 N.W. 

226, 213 Wis. 358. 

58 C.J. p 1268 note 81. 

PaUiire to make tendor 

In purchasers’ suit for specific per^ 
formance of contract which was am¬ 
biguous as to the amount of the pur¬ 
chase price, purchasers not legally 
tendering purchase money, but mere¬ 
ly holding themselves ready, able, 
and willing to carry out contract as 
they had Interpreted it, would be 
required to pay interest on unpaid 
purchase price if they received dam¬ 
ages based on rents and revenues ob¬ 
tained from the property.—^Holley v. 
Hooper, Tez.Civ.APP.» 205 S.W.2d 120, 
error refused no reversible error. 

Failure to require vendor to pay 
rental 

Where delay An transferring pos¬ 
session of land sold was result of 
misconduct of purchaser, who was 
required to pay interest on balance 
due from time of entry into contract 
by decree granting vendors specific 
performance thereof, purchaser can¬ 
not complain of failure to require 
vendors to pay rental value of land 
during such period.—Schmid v. An¬ 
derson, 222 S.W.2d 931, 311 Ky. 1. 
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When interest not chargeable or al¬ 
lowed 

(1) Plaintiff purchaser, who was 
ready and willing to pay full pur¬ 
chase price in accordance with the 
contract, having deposited amount 
necessary at time and place specified 
for settlement, was not chargeable 
with payment of interest on the pur¬ 
chase price on being awarded spe¬ 
cific performance and rentals.—Candy 
V. Kean, 49 A2d 524, 159 Pa.Super. 
596. 

(2) Where plaintiff purchaser had 
never had exclusive possession of 
property involved from date on which 
payment was required by contract to 
have been made, and property had 
not been conveyed to him, interest 
would not be allowed to defendant 
vendor on deferred payment of pur¬ 
chase price.—Copeland v. Bennett, 
Tex.Oiv.App., 243 S.W.2d 264. 

73. Ark.—^Holman v. Lowrance, 144 
S.W. 190, 102 Ark. 252. 

74 Ark.—^Holman v. Lowrance, su¬ 
pra. 

58 C.J. p 1268 note 83. 

75. W.Va.—Conklyn v. Shenandoah 
Milling Co., 70 S.B. 274, 68 W.Va. 
567. 

76. Ind.—^Foltz v. Hvans, 49 N.B.2d 
358, 113 Ind.App. 596. 

Mont—Corpus Jhrls quoted la Hall 
V. Lommasson, 124 P.2d 694, 698, 
113 Mont 272. 

58 C.J. p 1268 note 35. 

Purchaser directed to execute de¬ 
liver bond 

S.C.—^Moore v. Maes, 52 S.E.2d 204, 
214 S.C. 274. 

77. N.C.—^Burnap v. Sidberry, 12 S. 
B. 1002, 108 N.C. 307. 

Tex.—Daniel v. Hill, 28 Tex. 671. 

78. Ohio.—^Taft v. Leavitt, Wright 
889. 
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should not be required to pay a second time.^® 
Where the purchaser is not required to tender the 
purchase price until the vendor is prepared to de¬ 
liver a good deed, it is improper for the court in 
awarding the purchaser specific performance to 
charge him with any portion of the purchase price, 
or interest thereon, until the vendor is prepared to 
deliver a good deed.80 

Payment optional with plaintiff. While a condi¬ 
tional decree leaving it optional with plaintiff to pay 
has been upheld where the decree also made con¬ 
veyance by defendant conditional on payment,8i 
usually the decree should not have performance on 
the part of plaintiff optional as to him.82 

Payment into court. The decree may properly 
direct payment into court within a specified time 
and a conveyance when such order is complied 
with;83 and a direction for pa 3 mient into court for 
the benefit of the vendor is a suflScient protection 
for him.84 

(2) Time for Payment and Furnishing Se¬ 
curity 

Generally the court should not extend the time of 
payment but may fix a date before which payment shall 
be made. 

While, in general, the court should not extend the 
time of payment,85 it is proper for the court to fix 
a date before which payment shall be made,88 the 
time allowed to be reasonable under the circum¬ 
stances ;87 and, on compliance with the condition 
by the vendee, the vendor should be required to 

convey.88 

According to some cases the decree may, and 
usually does,83 and should,80 provide for a denial 


of plaintiffs right to specific performance and for 
a dismissal of the suit^i or for the extinguishment 
of plaintiff’s right and interest under the contractus 
in default of payment within the time fixed in the 
contract, but it seems that fixing the date does not 
make plaintiff’s right to enforcement of the decree 
dependent on payment by the day fixed, in the ab¬ 
sence of an explicit declaration to that effect in the 
decree.88 The view has also been taken that, in a 
suit by the purchaser, the court may direct that on 
plaintiff’s failure to accept the conveyance and pay 
the purchase price, his right to specific performance 
should be barred, and that he should deliver up the 
premises.®^ Under a statute authorizing the court 
to appoint a commissioner to effectuate its decree as 
a conveyance where the party against whom the 
decree is made does not comply therewith, on the 
failure of a purchaser, who is granted specific per¬ 
formance, to pay the balance found to be due within 
the time allowed, the sale of the property by such 
commissioner may be ordered by the court and the 
vendor first paid out of the proceeds.85 

Where the vendor has refused to perform and 
the plaintiff purchaser has paid into the registry of 
the court a sum of money together with promissory 
notes required by the contract it has been held that 
the court should permit the purchasers to give the 
notes and security required by the contract as of 
the date of the final decree and not as of the date 
of the original tender into court.®® 

f. Belief to Subsequent Purchaser from. Vendor 
or to Other Interested Third Persons 

A subsequent purchaser from the vendor may be en¬ 
titled to reimbursement for his own payments, from the 
money decreed to be due from the plaintiff purchaser 


79. Olilo.—HaJl V. Green, 14 Ohio 
499. 

58 C.J. p 1269 note 38. 

80. Cal.—^Lifton v. Harshman, 202 P. 
2d 858, 90 Cal.App.2d 180. 

81. Conn.—^Annan v. Merritt, 13 
Conn. 478. 

82. Ill.—Ackerberg v. Dies, 109 N.K 
1021, 269 IlL 392. 

83. Del.—^Pleasanton v. Raughley, 3 
Del.Ch. 124. 

Ill.—^Larson v. Ford, 252 Ill.App. 199. 

84. N.C.—^Bateman v. Hopkins, 73 S. 
E. 133, 157 N.C. 470, AniLCas.l913C 
642. 

85. lU.—^Lombard v. Chicago Sinai 
Cong., 75 Ill. 271. 

Kan.—Crockett v. Gray, 18 P. 905, 39 
Kan. 659. 

86 . Cal.—Security Trust & Savings 
Bank v. 'Southern Pac. R. Co., 45 
P.2d 268, 6 Cal.App.2d 585. 


Mich.—Stecker v. (Silverman, 293 N. 

W. 703, 294 Mich. 422. 

Mont.—^Hall v. Lommasson, 124 P.2d 
694, 113 Mont. 272. 

58 C.J. p 1269 note 45. 

87. Cal.—Security Trust & Savings 
Bank v. Southern Pac. R. Co., 45 P. 
2d 268. 6 Cal.App.2d 685. 

Mont.—^Hall v. Lommasson, 124 P.2d 
694, 113 Mont 272. 

58 C.J. p 1269 note 46. 

Provisions held reasonable, Jnstifled, 
or not nnjnst 

Mich.—Stecker v. Silverman, 293 H. 

W. 703, 294 Mich. 422. 

Mont—Hall v. Lommasson, 124 P.2d 
694, 113 Mont 272. 

58 C.J. p 1269 note 46 [b]. 

88. N.C.—^Bateman v. Hopkins, 73 S. 
E. 133, 157 N.C. 470, Ann.Cas.l913C 
642. 

89. Utah.—^Le Vine v. Whitehouse, 
109 P. 2, 37 Utah 260, Ann.Cas. 
1912C 407. 


9a N.C.—^Bateman v. Hopkins, 73 S. 
E. 133, 157 N.a 470, Ann.Cas.l913C 
642. 

58 C.J. p 1269 note 49. 

91. Utah.—^Le Vine v. Whitehouse, 
109 P. 2, 37 Utah 260, Ann.Cas. 
1912C 407. 

92. Ill.—Ackerberg v. Dies, 109 N.E. 
1021, 269 Ill. 392. 

58 C.J. p 1269 note 51. 

93. Cal.—Seventy-Six Land, etc., Co. 
V. San Francisco Super. Ct, 28 P. 
813, 93 Cal. 139. 

94. N.Y.--Clark v. Hall, 7 Paige 382. 

95. Miss.—^Baker v. Hardy, 11 So.2d 
803, 194 Miss. 662. 

9a Fla.—^Palm Beach Estates v. 

Croker, 143 So. 792, 106 Fla. 617. 
ModifLed final decree 

Time of payment should not be de¬ 
ferred until the time of entry of a 
modified final decree.—Palm Beach 
Estates v. Croker, supra. 
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to the vendor, and for Improvements made by such sub¬ 
sequent purchaser. 

A subsequent purchaser from the vendor may 
be entitled to be reimbursed for his own payments, 
from the money decreed to be due from the plain¬ 
tiff purchaser to the vendor,97 and for improve¬ 
ments made by him,9 8 at least where such subse¬ 
quent purchaser had only constructive notice and 
the improvements were made in good faith without 
protest on the part of the purchaser who seeks spe¬ 
cific performance.99 It has been held, however, that 
a subsequent purchaser who has made improve¬ 
ments while wrongfully on the land in violation of 
the prior purchaser’s rights is not entitled to a 
recovery or an offset on that account.^ Subsequent 
purchasers who have induced the vendor to sell 
to them after notice of his prior commitment to the 
prior purchaser may not complain of a decree in 
favor of the prior purchaser for specific perform¬ 
ance but providing for reimbursement of the subse¬ 
quent purchasers for improvements made by them.9 

A decree in favor of an interested third person 
for damages against a plaintiff purchaser has been 
held to be beyond the jurisdiction of the court and 
void notwithstanding such person is named as de¬ 
fendant and appears as a witness, where no plead¬ 
ing is filed on his behalf and no relief is sought on 
his behalf in the pleading of the purchaser or 
vendor.9 Where a lessee exercising an option to 
purchase is granted specific performance of the 
option contract against the grantee of the lessor, 
such grantee is entitled to the purchase price to 
be paid by the lessee^ but is not entitled to interest 
where delay in the payment of the such price is 
caused by such grantee’s, not the lessee’s, breach of 
the contract.5 

A prior grantee of the vendors under a deed 
which was ineffective because one of the vendors 
was of unsound mind, who has paid the purchase 
price and made improvements, may be entitled to 
relief in respect of such purchase price and im¬ 
provements.® 


§ 167. -On Failure of Specific Perform¬ 

ance 

a. In general 

b. Rescission 

c. Restoration of possession 

d. Quieting title 

e. Return of purchase money; damages 
a. In General 

The court, on refusal of specific performance, will 
not grant to the parties relief which is not supported 
by the pleadings and proof. 

Where specific performance is refused, a defend¬ 
ant vendor is not entitled to a judgment for the 
purchase priced or for the enforcement of a lien,® 
in the absence of a counterclaim or prayer for af¬ 
firmative relief. Relief will not be granted to de¬ 
fendant which would amount to an adjudication of 
matters not presented by the issues.® On refusal 
of specific performance against a defendant vendor 
he has been held not to be entitled on his cross bill 
to recover for the value of material removed from 
the property by plaintiff who has failed to estab¬ 
lish the existence of a valid contract.^® Where the 
contract is unenforceable, defendant vendee who 
owns purchase-money notes which are a lien on the 
land may have a decree enforcing them where he 
has sought such relief by way of counterclaim 
and under a proper prayer for affirmative relief a 
defendant may be entitled to an accounting of 
money which has come into the hands of plaintiff.^® 

Where specific performance of a contract for the 
sale of land is refused on the theory of both parties 
in a suit by the vendor in which defendant purclias- 
er by counterclaim seeks specific performance, de¬ 
fendant is not entitled to specific performance on 
plaintiff’s theory where defendant’s conduct has 
been inequitable in the whole transaction.^® Where 
the facts and circumstances are such that specific 
performance in behalf of the purchaser should not 
be granted, it is error for the court, on directing 
the premises to be sold for the satisfaction of liens 


97. N.J.—Clusman v. Wall-Murray 
Corp., 32 A.2d 186, 133 IST.J.Bq. 353. 
58 C.J. p 1269 note 54. 

9& Miss.—EUis v. Ward, 15 Miss. 
651. 

99. N.jy ,—^Hunter v. Coe, 97 N.W. 
869, 12 N.D. 605. 

1 . Wis.—Peper v. Eveland, 272 N. 
W. 11, 224 Wls. 267. 

2 . Fla.—Sperlingr v. Davie, 41 So.2d 
318. 

3. Wyo.—Baker v. Jones, 240 P.2d 
1165. 


4. Conn.—Texas Co. v. Crown Petro¬ 
leum Corp., 75 A.2d 499, 137 Conn. 
217. 

5. Conn.—^Texas Co. v. Crown Petro¬ 
leum Corp., supra. 

6 . Kan.—^Topeka Water-Supply Co. 

V. Boot, 42 P. 715, 56 Kan. 187. 

7. Ky.—^Fergruson v. Cabell, 133 S. 

W. 539, 141 Ky. 499. 

8 - Ky.—^Ferguson v. Cabell, supra. 

9. Wis.—^Miller Saw-Trimmer Co, v. 
Cheshire, 178 N.W. 855, 172 Wis. 
278. 

58 C.J. p 1270 note 61. 
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10 . Va—Chesapeake & O. By. Co. v. 
Douthat, 10 S.E.2d 881, 176 Va. 244. 

Stone removed from quarry 
Va—Chesapeake & O. By. Co. v. 
Douthat, supra 

11. Ky.—^Brown v. Allen, 263 S.W. 
717, 204 Ky. 76. 

12- Mich.—Fisk V. Fisk, 44 N.W.2d 
184, 328 Mich. 570. 

13. N.J.—Street v. Harris, 115 A. 
209, 93 N.J.Eq. 83, affirmed 116 A. 
926, 93 N.J.Eq. 503. 

58 C.J. p 1270 note 64. 
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and encumbrances, to order a surplus to be paid 
over to plaintiff.i^ 

Cancellation of mortgage. On the vendor’s fail¬ 
ure to obtain specific performance because of his 
inability to furnish marketable title, the purchaser 
may be entitled to have canceled of record a mort¬ 
gage which he has executed on the property on the 
assumption that such title would be furnished.^^ 

Reformation of contract. Where it is sought to 
compel performance by defendant of acts which he 
has agreed to do in consideration of delivery of a 
deed, he may be entitled to have the deed reformed 
to comply with the contract of sale, although specific 
performance is denied on the ground that his agree¬ 
ment is without consideration.!® 

b. Kescission 

Rescission or cancellation of the contract is not given 
as a matter of course where specific performance is re¬ 
fused, but on proper pleading and proof of a ground 
therefor a rescission of the contract may be granted. 

Rescission or cancellation of the contract is not 
given as a matter of course where specific perform¬ 
ance is refused but on proper pleadings and 
proof rescission or cancellation is usually granted 
where the contract was obtained by such fraud or 
false representations,!® mutual mistake,!® or want 
or defect of title,®® as would warrant the relief in 
a suit for rescission, and may be granted where it 
appears that plaintiff in the original bill does not de¬ 
sire a continuance of the contract if specific per¬ 
formance is not granted,®! subject to such terms as 
are required by the equities of the situation.®® Ac¬ 
cording to some authority defendant as a condition 
to relief on a cross bill for cancellation of the con¬ 
tract may be required to pay the damages, if any, 
to which plaintiff might be entitled.®® Where de¬ 
fendant in an action seeking specific performance 
of a contract for the exchange of real estate files 
a cross bill to cancel the contract as a cloud on his 


title, such relief will not be granted where the 
grounds alleged for cancellation are not established, 
although other grounds for cancellation may ap¬ 
pear.®^ 

c. Restoration of Possession 

In a proper case the court, on denying specific per¬ 
formance may restore the defendant to possession. 

The court may, in a proper case, restore defend¬ 
ant to possession of the property on denying specific 
performance®® under appropriate pleadings and 
proof,®® on the principle that a court of chancery 
has power and authority to fix the status of the 
respective parties.®*^ It has been held that a cross 
bill is not necessary to authorize the court to restore 
defendant’s possession;®® but, in the absence of 
pleading and proof by defendant demanding such 
relief, an order restoring his possession has been 
held to be erroneous.®® 

d. Quieting Title 

The court, in a proper case, may on the defendant's 
cross bill, remove the cloud created by the plaintiff’s 
claim, but under an answer amounting to a general de¬ 
nial it is error to quiet the defendant’s title against 
such claim. 

In a proper case the court, in denying specific 
performance of a contract sought by a purchaser, 
may on defendant vendor’s cross bill remove the 
cloud created by plaintiff’s claim.®® Where the an¬ 
swer is a general denial, however, it is error to 
quiet defendant’s title against plaintiff’s claim to 
the property involved.®! Defendant is not, on a 
cross bill, entitled to a decree in his favor removing 
the contract, the specific enforcement of which is 
sought, as a cloud on his title, unless the proof sus¬ 
tains the allegations of the cross bill.®® So, in a 
suit by the purchaser, a decree quieting title of a 
defendant to whom defendant vendor of the real 
property in question and the other holder of the title 
had conveyed the land has been held to be proper. 


14. S.C.—Bull V. Fallaw, 96 S.B. 147, 
109 S.G. 306. 

15. Wash.—^Hebb v. Severson, 201 P. 
2d 156, 32 Wash.2d 159. 

16. N.J.—^Berlant Development Co. 
V. McManus, 128 A. 785, 97 JNr.J.Eq. 
438. 

17. Iowa.—^Davis v. Eaton, 234 N.W. 
252, 211 Iowa 837. 

58 C.J. p 1270 note 66. 

18- W.Va.—Cleavengrer v. Sturm, 53 
S.E. 593, 59 W.Va. 658. 

18. Minn.—Thwlngr v. Hall, etc.. 
Lumber Co., 41 N.W. 816, 40 Minn. 
184. 

80. Ky.—Calhoon v. Belden, 3 Bush 
674. 


N.D.—Paul V. Leutz, 188 N.W. 1022, 
48 N.D. 1121. 

81. U.S.—Southern Lumber Corp. v. 
Doyle, D.C.S.C., 204 P. 829. 

22 . U.S.—Southern Lumber Corp. v. 
Doyle, supra. 

23. Ill.—^Prideaux v. Miller, 215 Ill. 
App. 429. 

24. Ill.—Wrobel v. Wojtasiek, 178 N. 
E. 348, 341 Ill. 330. 

25. Ala.—Grooms v. Brown-Marx 
Co., 195 So. 215, 239 Ala. 284. 

Mich.—McCrea v. Jerlm.tis, 31 N.W. 

2d 63, 320 Mich. 309. 

58 C.J. p 1270 note 75. 

26. Cal.—^Rector v. Lewis, 155 P. 75, 

172 1. 

58 C.J. p 1270 note 76. 
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27. Ala.—Grooms v. Brown-Marx 
Co., 195 So. 215, 239 Ala 284—J. 
Bice & Sons v. Bobinson, 98 So. 462, 
210 Ala 471. 

28. Ala—Grooms v. Brown-Marx 
Co., 195 So. 215, 239 Ala 284. 

58 C.J. p 1271 note 77 [a]. 

29. W.Va—^Napper v. Bice, 32 S.E.2d 
41, 127 W.Va 157. 

30. Mich.—Narut v. Williams, 292 N- 
W. 336, 293 Mich. 376. 

31. Neb.—^Mancuso v. Rosso, 116 N. 
W. 679, 81 Neb. 786. 

32. Ill.—Wurn v. Berkson, 137 N.E, 
141, 305 Ill. 231, modified on other 
grounds 141 N.E. 293, 309 111. 620. 

58 C.J. p 1271, note 79. 
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on refusal of specific performance to the purchaser 
on the ground that the contract to sell to such pur¬ 
chaser was void.33 

e. Betum of Purchase Money; Damages 

On denial of relief to a plaintiff vendor the vendee 
may, under proper pleading and proof, be entitled to a 
decree for the return of money paid under the contract, 
and sometimes for expenditures made by him. 

In a suit by the vendor, if there is a decree for 
defendant because it appears that the vendor can¬ 
not furnish a good title or for other reasons, the 
vendee is entitled to a decree for return of the 
money paid under the contract,34 with interest,35 
and the expenses incurred in the attempt to carry 
out the contract and which were caused or assumed 
by its obligations,®^ with interest,®^ provided the 
pleadings authorize such recovery but, ordi¬ 
narily, in the absence of bad faith on the part of 
the vendor, the purchaser may not recover for 


other expenses incurred by him®® or for the loss 
of his bargain.40 A like rule has been applied in a 
suit by the owner of standing timber to enforce a 
contract for the sale of such timber.4i Damages 
for loss of profits are not recoverable by defendant 
purchaser in the absence of proof sufficient to shovi 
actual damage.42 Damages which would require 
the court to indulge in speculation and conjecture 
will not be awarded on denial of specific perform- 
ance.43 

The purchaser may be charged with the rents 
with which he is chargeable44 and for waste for 
which he is accountable.45 So, where specific per¬ 
formance is refused to plaintiff purchaser of real 
property, who has been in possession, he may be 
compelled to account for rents and profits.45 Where 
plaintiff is charged with the rents for a specified 
year, defendant may be properly required to pay 
for the taxes, water assessments, and insurance on 
the premises for that year.47 


G. JUDGMENT OB DECREE AND PERFORMANCE OB ENFORCEMENT THEREOF 


§ 168. Judgment or Decree 

a. In general 

b. Construction and operation 
a. In General 

Subject to qualifications, arising from the nature of 


the proceedings and the fact that a suit to enforce 
specific performance Is one equitable in nature, general 
rules as to judgments and decrees in civil actions apply 
in such a suit. 

General rules as to judgments and decrees are 
applicable to suits for specific performance.48 Ac¬ 
cordingly, the decree or judgment should be sus- 


33. Okl.—^Fetterman v. Franklin, 211 
P. 403, 88 Okl. 1. 

58 C.J. p 1271 note 80. 

34. Ill.—Winters v. PoUn, 33 N.E.2d 
497, 309 IlLApp. 458. 

tOL .—Johnson v. Johnson, 36 So.2d 
396, 213 La. 1092. 

Miss.—Callicott v. Horn, 137 So. 190, 
161 Miss. 395. 

Wash.—Hehb v. Severson, 201 P.2d 
156, 32 Wash.2d 159. 

58 C.J. p 1271 notes 82, 93. 

35. Miss.—Callicott v. Horn, 137 So. 
190, 161 Miss. 395. 

58 C.J. p 1271 notes 83, 93. 

36. Ill.—Winters v. Polin, 33 N.B.2d 
497, 309 IlLApp. 458. 

Mich.—^McCrea v. Jerkatis, 31 N‘.W.2d 
63, 320 Mich. 309. 

58 C.J. p 1271 note 84. 

37. RI.—^Lowe v. Molter, 71 A. 592. 

38. Pa.—Seger v. Walschmidt, 19 
Pa.Dist. 41. 

58 C.J. p 1271 notes 86, 92. 

39. La.—^Johnson v. Johnson, 36 So. 
2d 396, 213 La. 1092. 

58 C.J. p 1272 note 94. 

40. N.T.—^Empire Realty Corp. v. 
Sayre, 95 N.T.& 371, 107 App.Div. 
415. 

41. U.S.—Southern Lumber Co. v. 
Boyle, B.C.S.C., 204 F. 828. 

58 C.J. P 1271 note 87. 


4a, La.—Macheca v. Bernard, 119 
So. 878, 167 La. 573. 

58 C.J. p 1272 note 96. 

43. Utah.—Nuttall v. Holman, 173 
P.2d 1015, 110 Utah 376. 

44. Kan.—Dixon v. Fluker, 125 P.2d 
364, 155 Ean. 399. 

Va.—^McAllister v. Harman, 42 S.E. 
920, 101 Va. 17. 

Period for which rent due 
In suit against administrator and 
another for specific performance of 
decedent's alleged oral agreement to 
leave his property to plaintiff by will, 
wherein defendants filed cross com¬ 
plaint for rent of dwelling occupied 
by plaintiff after decedent's death, 
and decree ordered that any amount 
therein adjudged to be due from 
plaintiff should be offset against 
amount allowed plaintiff under order 
of probate court, it was error to ren¬ 
der judgment against plaintiff for 
rent for period preceding date of or¬ 
der of probate court—Jensen v. 
Housley, 182 S.W.2d 758, 207 Ark. 
742. 

45. Va.—^McAllister v. Harman, 42 
S.B. 920, 101 Va. 17. 

46. Va.—^Payne v. Graves, 5 Leigh 
561, 32 Va. 561. 

58 C.J. p 1271 note 90. | 
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47. Utah.—Nuttall v. Holman, 173 P. 
2d 1015, 110 Utah 375. 

48. La.—Bey v. Nelkin, 69 So. 104, 
131 La. 154. 

58 C.J. p 1272 note 1. 

Judgment held defective In form 
Colo.—Wellshire Land Co. v. City and 
County of Denver, 87 P.2d 1, 103 
Colo. 416. 

Misconoeption of fact 
Where purpose of biU was to pro¬ 
cure a judicial declaration of con¬ 
struction of option contract and 
thereupon to have decreed specific 
performance of contract as judicially 
construed with an offer by plaintiff to 
perform contract in accordance with 
judicial construction thereof, decree 
would not be set aside and suit dis¬ 
missed on ground that record dis¬ 
closed that decree was entered under 
a misconception of fact, notwith¬ 
standing record established that a re¬ 
ceiver was improvidently appointed.— 
Eisenburg v. Cornblum, 26 So.2d 49, 
157 Fla. 372. 

Suit against officers of association 
Where the suit is against the offi¬ 
cers of a voluntary association, it is 
improper to render a judgment for 
the amount due against the associa¬ 
tion by name.—Baimball v. Lower Co¬ 
lumbia Fire Assoc., 135 P. 877, 67 Or. 
249. 
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tained by the pleadings,evidence,50 and find¬ 
ings ;5i and its provisions must be practical52 and 
definite,53 although a decree requiring the perform¬ 
ance of an agreement by defendant need not do so 
in express terms.®^ 

A decree refusing specific performance, if intend¬ 
ed merely to deny specific performance and to remit 
the parties to their remedy at law without pre¬ 
judice to such action, should be definite in that 
respect.55 Provisions in the decree as to personal 
property as to which the contract is too indefinite 
to be enforced may be disregarded as surplusage, 
where the contract is severable as to such prop¬ 
erty.® 5 

A decree for specific performance which con¬ 
forms to the prayer of the petition and to the ver¬ 
dict of the jury is not subject to attack on the 
ground that it does not conform to the contract in- 
volved.57 A decree for the specific performance 
of a contract for the sale of certain property has 
been regarded as premature where the decree is 


made before the transfer of the property is ap¬ 
proved by public authorities and the contract ex¬ 
pressly conditions the sale on such approvaL®^ A 
plaintiff who has elected to sue for specific per¬ 
formance and has secured a judgment therefor will 
not be permitted arbitrarily to abandon the con¬ 
tract and convert the judgment for specific per¬ 
formance into one for damages to be measured by 
the difference between the contract price and the 
estimated cost of executing the contract.®® 

A decree for specific performance has been 
characterized as consequential or coercive,®® and it 
has been stated broadly that such a decree is, in 
effect, an injunction to prevent a breach of the 
contract involved.®^ 

Provision as to conveyance, A decree for spe¬ 
cific performance in behalf of a vendor, ordering 
the purchaser to pay the purchase money, should 
direct the delivery of a conveyance by the ven¬ 
dor,®® and, although by statute a decree for specific 
performance operates as a deed without a convey- 


49. Me.—^Tuttle v. Howland, 64 A.2d 
534, 143 Me. 894. 

58 C.J. p 1272 note 2. 

Disposal of Issues 
Judgment must dispose of Issues 
raised by pleadings.—McMillen v. 
Bailey, 106 S.W.2d 638, 269 Ky. 194. 
Jtidgment or decree beld suffloient or 
proper 

(1) In general.—John Hancock 
Mut. Life Ins. Co. v. Large, 162 So. 
277, 230 Ala. 621. 

(2) Where a decree In a suit for 
specific performance, in describing 
the land, does not follow the de¬ 
scription contained In the bill, but the 
land involved Is within the descrip¬ 
tion of the bill, the description in 
the decree is sufficient.—Gaylor v. 
Gaylor, 1 Tenn.App. 645. 

(3) Where judgment found the 
Issues on both counts for plaintiffs in 
action for specific performance of 
agreement to convey realty and the 
whole title to such realty was in both 
defendants, both of whom were or¬ 
dered to convey, whether one defend¬ 
ant was the equitable and real owner 
as alleged in first count or the agent 
of codefendant as alleged in second 
count and whether the two counts 
were thus inconsistent was immateri¬ 
al.—^Peterson v. Bray, 83 A.2d 198, 
138 Conn. 227. 

50. Cal.—^Rogers v. Schlotterback, 
138 P. 728, 167 Cal. 35. 

La.—Dey v. Nelkin, 59 So. 104, 131 
La. 154. 

Iowa.—Skvor v. Weis, 134 N.W. 85, 
153 Iowa 720. 

Me.—^Tuttle v. Howland, 64 A.2d 534, 
143 Me. 894. 

Mass.—^Resnick v. W. P. Young, Inc., 
88 N.E.2d 349, 324 Mass. 668. 


Mo.—^Thompson v. Moseley, 125 S.W. 

2d 860, 344 Mo. 240. 

Mont.—Hogan v. Thrasher, 233 P. 
607, 72 Mont 818. 

Okl.—Holland v. Ross. 117 P.2d 798, 
189 Okl. 428. 

51. Vt—^First Nat Bank of St 
Johnsbury v. Laperle, 86 A.2d 635. 

52. Mich.—Jefferson Park Land Co. 

V. Pascoe, 224 N.W. 420, 246 Mich. 
96. 

Ability to perform 
Where defendant in a lease not 
joined in by wife gave plaintiff ten¬ 
ant option to purchase rented realty 
and contracted for conveyance by 
warranty deed with joinder of wife, 
and to furnish abstract of title, and 
tenant exercised option but wife re¬ 
fused to join in deed, decree requir¬ 
ing defendant specifically to perform 
should have directed defendant to de¬ 
liver an abstract showing merchanta¬ 
ble title in defendant subject to his 
wife’s Inchoate dower, and decree im¬ 
properly required defendant to deliv¬ 
er abstract showing merchantable ti¬ 
tle in defendant—Cities Service Oil 
Co. V. Viering, 89 N.E.2d 892, 404 Bl. 
538, 13 A.L.R.2d 1448. 

53. N.J.—Ginsburg v. White, 60 A.2d 
644, 139 N.J.Eq. 271. 

58 C.J. p 1272 note 5. 

54. Mont—^Hogan v. Thrasher, 233 
P. 607, 72 Mont 818. 

58 C.J. p 1272 note 6. 

55. Iowa.—^Barrett v. Wlskus, 196 N. 

W. 14, 196 Iowa 1281. 

58 C.J. p 1273 note 16. 

56. Cal.—Gittelson v. McEnight, 243 
P. 889, 75 Cal.App. 698. 

57. Ga.—^Lively v. Lively, 58 S.B.2d 
168, 206 Ga. 606. 
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58. Mich.—^Berman v. Psiharls, 39 N- 
W.2d 58, 325 Mich. 528. 

Option contract for sale of tavern 
license and bar 

Mich.—^Berman v. Psiharls, supra. 

59. Philippine.—^Lichauco v. Cho- 
Chun-Chac, 19 Philippine 258. 

60. Tex.—Zamora v. Zamora, dv. 
App., 241 S.W.2d 635. 

61. N.T.—Wirth & Hamid Fair 
Bookings, Inc., v. Wirth, 192 N.E. 
297, 266 N.T. 214—Robert H. Smith 
Corp. V. Eraushaar, 34 N.T.S.2d 
356, reversed on other grounds 3T 
N.Y.S.2d 679, 265 App.Dlv. 862. 

62. C€d.—Goldsworthy v. Dobbins^ 
243 P.2d 883, 110 Cal.App.2d 802. 

S.C.—^Moore v. Maes, 52 S.E.2d 204^ 
214 S.C. 274. 

58 C.J. p 1272 note 8. 

Form 

Judgment against purchaser of 
realty for balance due on condition 
that vendors deposit deed to defend¬ 
ant within thirty days after judg¬ 
ment became final was erroneous in 
form, since the effect of such judg¬ 
ment was to compel purchaser to per¬ 
form his part of the agreement with¬ 
out compelling vendor to perform by 
tendering deed.—^Moser v. Pearce, 12 
P.2d 977, 124 Cal.App. 478. 

Suffident descriptioii of property 
In suit for specific performance of 
an oral contract for sale of realty, 
decree of trial court adequately de¬ 
scribed the property, the conveyance 
of which was directed.—^Pieczarka v. 
Pieczarka, Mcuss., 101 N.E.2d 351. 
Warranty 

A judgment requiring grantees who 
accepted conveyance of realty with 
actual knowledge and constructive 
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ance by the vendor, an order for the execution of a 
conveyance does not invalidate the decree.®^ 

Final or interlocutory decree; retention of ju- 
risdiction. The final decree or judgment must dis¬ 
pose of all of the issues in the case.®^ A decree 
may be regarded as final, however, when it decides 
and disposes of the right to specific performance, 
even though it retains jurisdiction for some inci¬ 
dental relief,®® such as the execution of a deed by 
a master on defendant’s failure to do so.®® A de¬ 
cree for partial specific performance and a con¬ 
tinuing order in the nature of an interlocutory 
decree to observe the behavior of the parties is un¬ 
authorized, ®7 as is a decree for specific perform¬ 
ance which attempts to retain jurisdiction for the 
future assessment of damages in the event of de¬ 
fendant’s failure to comply with certain provisions 
of the contract involved.®® The propriety of in¬ 
cluding in various decrees in suits for specific per¬ 
formance provisions for future actions or provisions 
retaining jurisdiction for various purposes has, 
however, been recognized.®® 

Amendments and supplementary decrees; vaca¬ 
tion. The court may amend its final decree by ex¬ 


tending the time for payment of the purchase 
money.The authority of the court to resettle an 
interlocutory judgment directing a reference and 
specifying the items to be included in the account, 
so as to eliminate a direction for a credit to be 
given to defendant, has been denied, in the ab¬ 
sence of a showing that items were inserted by 
mistake, that they did not conform to the decision 
of the trial justice, or that they were contrary to 
law or violated equitable principles.^! 

A decree of specific performance against a pur¬ 
chaser of property may be vacated, where it sub¬ 
sequently appears that the vendor’s title is fatally 
defective but, where the purchaser has not as¬ 
serted his right to a rescission, he cannot set up 
such right on a petition to reopen and vacate the 
decree on the ground of defective title in the ven- 
dor,73 especially after affirmance of the decree by 
the appellate court^® 

b. ConstmctioiL and Operation 

Generally, the entire decree In a suit for specific 
performance should be considered in determining the 
meaning of particular phrases, and the provisions of 
a decree are to be construed In the light of the trans¬ 


notice of rigrhts of purchaser under 
prior contract of sale to convey to 
original purchaser by warranty deed 
was modified so as to require that 
conveyance to original purchaser con¬ 
tain the usual covenants of warranty 
against acts of grantors only, where 
purchaser offered to accept a con¬ 
veyance that would carry the title 
acquired by grantees from their 
grantors.—Saros v. Carlson, 11 N.W. 
2d 676, 244 Wis. 84. 

63. Ga.—Cooper v. Johnson, 107 S. 
R 849, 151 Ga. 608. 

Decree for specific performance as 
vesting title generally see Izifra 
S 170. 

64. Mo.—Sprague v. Carroll, 188 S. 
W. 63. 

58 C.J. p 1272 note 11. 

65. U.S.—^Montgomery Light & Wa¬ 
ter Power Co. v. Montgomery Trac¬ 
tion Co., D.C.Ala., 219 F. 963, af¬ 
firmed Montgomery Traction Co. v. 
Montgomery Light & Power Co., 
229 P. 672, 144 C.C.A. 82. 

Ill.—^Elch V. Czervonko, 161 N.R 864, 
330 Ill. 455, certiorari denied 49 S. 
Ct. 37, 278 U.S. 642, 73 L.Ed. 557. 

66. U.S.—^Eich V. Czervonko, supra. 

67. Pa.—Schipper Bros. Coal Mining 
Co. V. Economy Domestic Coal Co., 
121 A. 193, 277 Pa. 356. 

68. Mass.—^Eliopoulos v. Makros, 77 
N.E.2d 777, 322 Mass. 485. 

69. ProvlsioiL for subsequent Inde- 
pendent action 

The propriety of including in a de¬ 
cree for specific performance of a 


provision for the determination and 
recovery in a subsequent independent 
action of certain incidental expenses 
which, if paid by the purchaser of 
the property involved would be de¬ 
ductible from the purchase price, has 
been recognized.—Menveg v. Fish- 
baugh, 11 P.2d 438, 123 Ckl.App. 460. 
Provision for possible relief against 
persons not parties to contract 

In suit by newspaper distributing 
company against newspaper publisher 
specifically to enforce contract with 
publisher, and against union and 
members employed by newspaper 
publisher, to enjoin union and mem¬ 
bers from interference with contract 
relation, court properly retained bill 
for further action as to injunctive 
relief, after granting specific per¬ 
formance, even though preliminary 
injunction was for time denied.—^Es¬ 
sex County News Co. v. Newark 
Morning Ledger Co., 194 A. 162, 122 
N.J.Eq. 410. 

Betentiou of Jurisdiction In event of 
reversal 

(1) The propriety of a provision in 
a decree which dismisses with prej¬ 
udice a suit for specific performance 
by which jurisdiction is retained, in 
the event of reversal, for certain 
purposes in accordance with the 
agreement of the parties has been 
recognized.—Superior Portland Ce¬ 
ment V. Pacific Coast Cement Co., 
205 P.2d 597, 33 Wash.2d 169. 

(2) The provision for retention of 
jurisdiction which was approved in 
such case was for the purposes of 
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receiving supplementary evidence af¬ 
fecting the amount to be paid for 
the purchase price of the property in¬ 
volved and of hearing testimony with 
respect to the reasonable amount of 
attorney’s fees of plaintiff.—Superior 
Portland Cement v. Pacific Coast Ce¬ 
ment Co., supra. 

Matters determinable 

Where decree directing specific 
performance of contract for sale of 
realty expressly reserved trial court’s 
jurisdiction to determine distribution 
of fund which decree directed should 
be deposited in registry of court and 
to determine rights of parties in 
event that property at time of final 
hearing could not be effectually con¬ 
veyed, and both paorties petitioned 
trial court for settlement of their 
rights and obligations, trial court 
was vested with authority finally to 
determine such rights and obliga¬ 
tions, including matters concerning 
vesting of title to property in pur¬ 
chaser.—Colby V. Phillips, 189 P.2d 
982, 29 Wash.2d 821, 

Retention of jurisdiction for en¬ 
forcement of decree generally see 
infra $ 170. 

7(h N.Y.—Adams v. Ash, 46 Hun 105. 

71. N.T.—Eroll v. Zimmerman, 96 N. 
Y.S.2d 369, 276 App.Div. 1098.. 

72. N.J.—^Eckhouse v. Berwyn Es¬ 
tates, 151 A. 371, 106 N.J.Eq. 485. 

73. N.J.—^Eckhouse v. Berwsm Es¬ 
tates, supra. 

74. N.J.—Eckhouse T. Berwyn Es¬ 
tates, supra. 
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action Involved and of the surrounding circumstances. 
As a general rule the decree does not affect a person 
•not a party or privy to the suit. 

The entire decree is to be considered in deter¬ 
mining the meaning of particular phrases therein,^ 5 
and the provisions of a decree for specific perform¬ 
ance are to be construed in the light of the trans¬ 
action involved and of the surrounding circum¬ 
stances.'^® A decree requiring the execution of a 
•deed of conveyance will be interpreted as calling 
for a warranty deed when that was the kind of con¬ 
veyance provided for in the contract.^^ The entry 
■of a decree imports a finding of every fact essential 
to sustain it within the scope of the pleadings and 
supported by the evidence.78 Where the court in 
its original decree found generally for plaintiff on 
all of the issues and on rehearing vacated that de¬ 
cree on the ground alone of a defect of parties 
plaintiff, the two decrees when considered together 
are equivalent to a finding for plaintiff on the 
facts.*^® 

When a prayer for damages for breach of con¬ 
tract is in the alternative, the legal effect of a de¬ 
cree of specific performance is to deny a recovery 
of damages.®® A decree for specific performance 
is not, however, a bar to a claim by the purchaser 
for damages for loss of profits by a resale, where 
the purchaser at the time of filing the suit for 
specific performance had no knowledge that he 
would sustain such damages.®^ A judgment in 
favor of the purchaser for the specific perform¬ 
ance of a contract for the purchase of real prop¬ 
erty which adjudges that a party claiming under a 
deed from the vendor subsequent to such contract 
has no interest renders ineffective such deed and 


the assumption of indebtedness therein.®* A judg¬ 
ment for specific performance of a contract to 
convey real property, under which defendant ven¬ 
dor must account under the terms of the contract, 
constitutes, by necessary implication, an adjudica¬ 
tion against defendant as to his cross action for 
partition and accounting, notwithstanding the judg¬ 
ment does not so recite.®® A decree for specific 
performance which refers only to the terms of 
a written instrument has been regfarded as including 
the modification or integration of such terms which 
has been established by a previous adjudication 
between the same parties.®^ 

A decree for specific performance of a contract 
of a person, since deceased, to make a will estab¬ 
lishes, as against the representative of decedent and 
the distributees, the prior and superior right of the 
contract claimant to the property remaining for 
distribution.®® A decree for specific performance 
of a contract of a decedent to leave complainant 
all his property, which decree is confined to money 
or other property owned or left by him at his 
death, does not include the proceeds of a life in¬ 
surance policy which decedent had assigfned.®® Un¬ 
der a decree for the specific performance of a con¬ 
tract by a person, since deceased, to devise to 
plaintiff certain real property, plaintiff takes title 
to such property subject to a contract for sale of 
such property by decedent during his lifetime, 
where rights under such contract of sale were 
neither in issue nor adjudicated in the suit for 
specific performance,®'^ 

Generally, the decree cannot operate as to a per¬ 
son not a party or privy to the proceeding,®® but it 


*75. S.C.—Jones V. Williams, 72 S.E. 
546, 89 S.a 674. 

'76. N.J.—Volk ▼. Atlantic Accept¬ 
ance & Realty Co., 59 A.2d 387, 142 
N.J.BQ. 67. 

!(7tah.—Genola Town v. Santaquln 
City, lie P.2d 872, 100 Utah 62. 
Tenn ‘*ii8iial adjustments,” as used 
In a decree requiringr plaintiff pur- 
•chaser to pay the agreed purchase 
price subject to the usual adjust¬ 
ments, denotes those adjustments 
which would normally be made in 
view of equities of parties in same 
•circumstances or circumstances sim¬ 
ilar to those of cause in which de- 
•cree was entered.—Volk v. Atlantic 
Acceptance & Realty Co., 59 A.2d 387, 
142 N.J.Eq. 67. 

77. Kan.—^Paris v. Golden, 158 P. 
528, 96 Kan. 668, rehearingr denied 
154 P. 1123, 97 Kan. 174. 

78. Mass.—^Ryder v. Garden Estates, 
105 N.E.2d 854. 

79. D.C.—Griffith v. Steward 81 App. 
81 C.J.S.—n 


D. C. 29, affirmed 30 S.Ct. 628, 217 
U.S. 323, 64 Ii.Ed. 782, 19 Ann.Cas. 
639. 

80. Tez.—Crossland v. Hart, Civ. 
App., 234 S.W. 568. 

81. Miss.—^McVay ▼. Castanera, 126 
So. 832, 156 Miss. 786. 

88. Tex.—^Lansley v. Norris, 173 S. 
W.2d 454, 141 Tex. 465, 148 A.L.R. 
555. 

83. Tex.—Bennett v. Copeland, 236 S. 
W.2d 605. 

84k Md.—Saul v. McIntyre, 64 A.2d 
282, 192 Md. 413. 

86. Minn.—Jannetta v. Jannetta, 286 
N.W. 619, 206 Minn. 266. 

86. N.Y.—^Dickinson v. Seaman, 85 
N.E. 818, 193 N.Y. 18, 20 L..R.A.,N. 
S., 1154. 

87. W.Va.—Hannah ▼. Beasley, 58 S. 

E. 2d 729. 

88. Del.—Dong’ Chandler, 92 A. 

256, 10 Del.Ch. 389. 
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Ky.—^Middleton v. Graves, 17 S.W.2d 
741, 229 Ky. 640. 

N.Y.—Fish V. Deady, 215 N.Y.S. 874, 
127 Misc. 332. 

N.C.~Sheets v. DiUon, 20 S.E.2d 844, 
221 N.C. 426. 

Va.~Walker v. Henderson, 145 S.IL 
311, 161 Va. 918. 

58 C.J. p 1273 note 26. 

Relief in relation to parties generally 
see .supra S 160. 

Action In rem or in personam 
Decnree in suit to compel specific 
performance of contract to mort¬ 
gage property is not good against 
persons having an interest in prop¬ 
erty who were not properly made par¬ 
ties to suit, whether suit is an action 
in rem or in personam.—Federal Land 
Bank of Berkeley v. Pace, 48 P.2d 
480, 87 Utah 156, 102 A.I 4 .B. 819. 
Wife of party 

Where wife of purchaser of real 
property did not join in contract to 
reconvey land in event of default In 
payment of puirchase money, wife's 
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is valid and binding as against subsequent voluntary 
purchasers, whether or not they are made parties.89 
A decree for specific performance of a contract 
for the purchase of real property is binding both 
on the purchaser and on the vendor.^® 

Title. The specific enforcement by a court of 
equity of a contract for the purchase of real prop¬ 
erty does not vest in the purchaser any better title 
than the vendor had.^^ When a defect in title is 
necessarily the subject of adjudication in an action 
for specific performance, a decree of specific per¬ 
formance as against the purchaser removes the 
question as to the marketability of the title.^^ The 
legal title obtained by a purchaser under a decree 
for specific performance of a land contract does 
not relate back to the beginning of the suit so as 
to support an action of trespass against a lessee 
of a defendant who holds the legal title and actual 
possession,^ 3 or an action for breach of warranty 
against the vendor's granton^^ A decree for spe¬ 
cific performance of a contract for the transfer of 
corporate stock has, however, been regarded as plac¬ 
ing the equitable title of the stock in the party 
awarded the decree as of the date when such con¬ 
tract was made, notwithstanding the decree was 


entered some years later.^® The view has been 
taken that the dismissal of a bill for specific per¬ 
formance, filed by a vendor of real property, for a 
defect in the title generally is a bar to a new bill 
for the same object.^® 

§ 169. Performance of Judgment or Decree 

The performance of a Judgment or decree for spe- 
clfic performance must comply with the terms and con¬ 
ditions thereof. 

Performance of a judgment or decree of specific 
performance must comply with the terms and con¬ 
ditions thereof.Thus, the decree must be complied 
with as to the nature or kind of deed or conveyance 
directed to be executed and delivered in perform¬ 
ance thereof,®® and as to the time and manner of 
pajmaent of the purchase money.®® When the decree 
so provides, the delivery of the deed and payment 
of the money are simultaneous acts.^ 

Performance of conditions; effect of default. 
Where the party in whose favor the decree is ren¬ 
dered fails to perform a condition thereof on which 
the rights decreed depend, he is not entitled to en¬ 
force such rights against the opposite party,® and the 
latter is entitled to be relieved of the decree,® and to 


rigrht to protect homestead and dow¬ 
er rig:ht in land by redemption on 
purchaser’s failure and refusal to 
pay purchase money was not affected 
by decree for specific performance of 
contract in suit by the vendor against 
the purchaser to which wife was not 
made a party.—Coon v. Henderson, 
199 So. 704, 240 Ala. 492. 

Begnlaxity of proceedings 
It was not necessary, in an ac¬ 
tion to determine title to land, to de¬ 
termine whether proceedings in a 
prior action for specific performance 
were sufficiently regular to support 
a deed to plaintifC in both actions, 
where defendant in such subsequent 
action to determine title was not a 
party to the action for specific per^ 
formance and did not claim under' 
the same chain of title under which j 
plaintiff claimed.—^Ball v. Moss, 291 
S.W. 1042. 218 Ky. 617. 

89. Minn.—Steele v. Taylor, 1 Minn. 
274. 

90- Va.—^Boston V. Shackelford, 175 
S.E. 625. 162 Va. 733. 

91. Tex.—City of New Tork Ins. Co. 
V. Middleton, Civ.App., 62 S.W.2d 
681. 

92. Kan.—Guy v. Hansow, 122 P. 
879, 86 Kan. 938. 

58 aj. p 1273 note 27. 

93. Mich.—Goetchius v. Sanborn, 9 
N.W. 437, 46 Mich. 330. 

94. Mo.—'Vancourt v. Moore, 26 Mo. 
92. 

58 C.J. p 1278 note 29. 


95. N.J.—^Masholie v. River Edge 
Estates, 19 A.2d 27, 129 N.J.Eq. 
228, rehearing denied 37 A.2d 861, 
135 N.J.Eq. 193, affirmed 40 A.2d 
627, 136 N.J.Eq. 118. 

96. U.S.—Hepburn v. Dunlop, D.C., 1 
Wheat. 179, 4 KEd. 65. 

97. Wash.—Wright v. Suydam, 140 
P. 578, 79 Wash. 550. 

58 C.J. p 1274 note 33. 

Performance or tender held snfflelent 
Me.—Cheney v. Richards, 155 A. 642, 
130 Me. 288. 

Tex.—Spires v. Price, Civ.App., 176 
S.W.2d 692. 

58 C.J. p 1274 note 38 [a], [b]. 
Decree held sufficiently deflsite and 
certain to guide defendant In obey, 
ing it 

Tex.—Nueces Valley Townsite Co. v. 
San Antonio, U. & G. R. Co., 67 S. 
W.2d 215, 123 Tex. 167. 

Evidence held Insufficient 

To show that vendor of land in¬ 
tended to disobey decree against him 
for specific performance.—^Boston v. 
Shackelford, 175 S.E. 625, 162 Va. 
733. 

Payment by buyer 

If town which had entered into con¬ 
tract with manufacturer for parking 
'meters should prefer to pay damages 
rather than have contract specifical¬ 
ly enforced, town could avoid specific 
.enforcement by paying balance due 
under contract, where specific per¬ 
formance was decreed which would 
be the measure of damages for the 
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breach if manufacturer did not elect 
to repossess meters.—^Town of Gra¬ 
ham V. ICarpark Corp., CLAN.C., 194 
F.2d 616. 

98. Wash.—Wright v. Suydam, 146 
P. 578, 79 Wash. 650. 

58 C.J. P 1274 note 34. 

99. Ill.—Neidhardt v. Frank, 156 N. 
E. 769, 325 Ill. 596. 

1. Ill.—Neidhardt v. Frank, supra. 
58 C.J. p 1274 note 36. 

2 . N.T.—^Robert H. Smith Corp. v. 
Kraushaar, 34 N.Y.S.2d 356, re¬ 
versed on other grounds 37 N.Y.S. 
2d 679, 265 App.Div. 862. 

58 C.J. p 1274 note 37. 

Pailure to deposit money within al¬ 
lotted time 

If plaintiff failed to pay into court 
specified amount of money within 
time specified in Judgment, his right 
to specific performance would be lost 
and defendant would be entitled to 
have issues raised in his cross action 
for accounting and partition heard 
without right in plaintiff to claim 
specific performance.—^Bennett v. 

Copeland, Tex., 235 S.W.2d 606. 
Conveyance by plaintiff vendor after 
Judgment 

N.Y.—Cohen v. A. F. A- Realty Cor¬ 
poration, 165 N.E. 285, 250 N.Y. 
262. 

58 C.J. p 1274 note 87 [a] (1). 

3. N.J.—^Rosenstein v. Burr, 90 A. 
1037. 83 N.J.Bq. 491. 

58 C.J. p 1274 note 38. 
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a return of any partial payment lie has made before 
the judgment.^ 

Where the decree requires a vendor to file with 
the clerk a good and sufficient warranty deed in 
fee simple, the vendor must tender a good and suffi¬ 
cient marketable title before he can compel the pur¬ 
chaser to accept the deed and pay the purchase 
money ;5 and, if there is a defect in the title filed, 
it is immaterial whether the purchaser had notice of 
it before or after the rendition of the decree.® 
Where, in pursuance of the judgment, a deed is de¬ 
posited with the court to be disposed of as it sees 
fit, the purchaser cannot be relieved from his pur¬ 
chase because of the death of the grantor.7 Where 
.a statute requires that an appeal from a decree of 
specific performance shall not stay execution or 
process for the enforcement of the decree unless the 
appellant shall execute the conveyance directed by 
the decree and deposit it with the clerk of court to 
abide the final order of the court, and such require¬ 
ment has been complied with, but the deed has been 
lost, the execution of such deed is not a compliance 
with the decree so as to prevent complainant from 
compelling the execution of another deed.® 

The withdrawal from court by plaintiff vendor of 
a deed, pursuant to an order of court obtained by 
plaintiff, on notice to defendant purchaser, and the 
subsequent conveyance of the property to a wholly 
owned subsidiary of plaintiff corporation do not 
necessarily constitute a disaffirmance of the judg¬ 
ment in favor of plaintiff pursuant to which a per¬ 
sonal judgment for the amount of the unpaid pur¬ 
chase price was entered against defendant on plain¬ 
tiffs deposit of the deed in court.® The view has 
been taken, however, that a purchaser who has 
deposited purchase money in a certain office abandons 


§ 169 

the benefit of the decree in his favor by withdrawing 
such deposit^® 

A party may waive his right to have a decree for 
specific performance forfeited or avoided because 
of the alleged failure of the other party to comply 
with the decree.ii 

Time for performance. Where the decree is that 
the purchaser shall receive a deed when he makes a 
tender of the price, but no time is fixed for such 
tender, a reasonable time is intended,^® and a like 
rule has been recognized where, under the decree, 
plaintiff purchaser may elect to have specific per¬ 
formance of a contract to convey property and no 
definite time for election is specified.^® While the 
mere fact that defendant has paid taxes on, and 
other operating expenses connected with, the prop¬ 
erty pending delay on the part of plaintiff to make 
election, under the decree, to have specific perform¬ 
ance does not necessarily g^ve defendant the right to 
avoid the decree,defendant is entitled to reimburse¬ 
ment for such expenditures.!® Under a statutory 
provision that, where delay in performance is capable 
of exact compensation, and time has not been ex¬ 
pressly declared to be of the essence of the contract, 
an offer of performance, with an offer of such com¬ 
pensation, may be made at any time after it is due, 
the mere fact that the decree fixes the date when, 
according to the contract, the purchaser is to make 
payment does not make his right to enforcement of 
the judgment depend on payment by the day named.!® 

Excuses. A party against whom performance is 
decreed cannot excuse his failure to perform on 
grounds caused by him,!^ and a party is not ex¬ 
cused because of die opposite party's failure to per¬ 
form some act not required of him by the decree.!® 
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4i Vt.—^Preston v. Whitcomb, 17 Vt. 
183. 

5. Oa.—^Horne v. Rodgers, 88 S.B. 
768, 113 Ga. 224. 

Si Ga.—^Horne v. Rodgers, supra. 

7. K.T.—^Faile v. Crawford, 64 N.T. 
S. 264, 34 App.Div. 278. 

68 C.J. p 1275 note 42. 

8 . N.T.—Worrall v. Munn, 17 N.T. 
476. 

9. N.T.—^Robert S. Smith Corp. v. 
Kraushaar, 37 N.T.S.2d 679, 265 
App.Div. 862. 

Season for rule 

The order permitting the with¬ 
drawal of the deed from court con¬ 
stituted a waiver of the tender of 
actual performance by delivery or 
production of the deed embracing a 
covenant of seizin, and the ques¬ 
tion of the disaffirmance of the judg¬ 
ment by plaintiff could not be deter¬ 


mined as a matter of law from the 
conveyance by plaintiff to its sub¬ 
sidiary corporation; whether such 
conveyance negatived readiness, will¬ 
ingness, and ability of plaintiff to 
perform was a question of fact.— 
Robert S. Smith Corp. v. Rraushaar, 
37 N.T.S.2d 679, 265 App.Biv. 862. 

10 . Neb.—Cheney v. Wagner, 60 N. 
W. 13, 33 Neb. 310. 

11. Tex.—Spires v. Price, Civ.App., 
176 S.W.2d 692. 

12 . Iowa.—Renwick v. Bancroft, 12 
N.W. 801, 59 Iowa 116. 

58 C.J. p 1276 note 44. 

13. Okl.—Heierding v. Dean, 74 P. 
2d 602, 181 Okl. 466. 

Want of injury to defendant 
Mere delay of plaintiff purchaser to 
elect to have specific performance 
did not' bar him from subsequently 
exercising election, in absence of any 
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prejudice to defendant from delay.-— 
Heierding v. Dean, supra. 

14. Okl.—^Heierding v. Dean, supra. 

15. Okl.—^Heierding v. Dean, supra. 

16. Cal.—Seventy-Six Land, etc., Co. 
V. Fresno County Superior Ct, 28 
P. 813, 93 Gal. 139. 

17. Ga.—Davis v. Flowers, 125 S.B. 
828, 159 Ga. 355. 

58 C.J. p 1275 note 46. 

18. Iowa.—McClain v. Roberts, 200 
N.W. 613, 198 Iowa 959. 

68 C.J. p 1275 note 47. ' 

Want of transfer of incidental In¬ 
terest 

Purchasers of timber land could 
not refuse to carry out decree of 
specific performance obtained by 
them which did not in terms assign 
to purchasers claim to damages from 
fire occurring during pendency of suit 
and known to'exist at tilne of decree. 



§§ 169-170 

The mere fact that the value of the property in¬ 
volved has decreased and is less than the price which 
the purchaser is required to pay by the decree for 
specific performance does not authorize the pur¬ 
chaser to refuse to perform the decree nor does 
the fact that there is an encumbrance on the prop¬ 
erty if the payment required can be applied to dis¬ 
charge the lien.20 Failure of a party to perform 
within the time specified in the decree is excused, 
however, where performance is prevented by the 
other party.21 

Generally, a party to a judgment for specific per¬ 
formance may not avoid the effect of such judg¬ 
ment by reason of the acts of third persons, where 
the other party in whose favor such judgment was 
granted is not chargeable with responsibility for 
such acts,22 or where the party who seeks to avoid 
the effect of the judgment has waived any right of 
avoidance by reason of any prior acts of the other 
party or his attorney.2 3 


81 C.J.S. 

§ 170. Enforcement of Judgment or Decree 

a. In general 

b. Decree vesting title 

c. Directing conveyance by commission¬ 

er or other officer 

d. Proceedings to enforce 

a. In General 

The power of a court to enforce a decree of specific 
performance is a necessary incident of its Jurisdiction, 
and, generally, it may retain jurisdiction for the pur¬ 
pose of enforcement. 

The power of the court to enforce its decree is 
a necessary incident of its jurisdiction,24 and it 
may retain jurisdiction of the suit to enforce com¬ 
pliance with its decree,25 even though defendant is 
a nonresident.25 The court may make other or¬ 
ders or decrees to carry the decree into effect,27 
and for this purpose may, if necessary, reinstate 
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on irround that vendors had not griven 
joint release of claim; hence delay 
in carryinff out of decree was charge¬ 
able to purchasers.—^Boston v. Shack¬ 
elford, 175 S.E. 625. 162 Va. 733. 

19. Va.—Boston v. Shackelford, su¬ 
pra. 

20. Va.—^Boston v. Shackelford, su¬ 
pra. 

21. N.J.—^McCormick v. Hickey, 42 
A. 1019, 56 N.J.Eq. 848. 

22. Tex.—Spires v. Price, Civ.App., 
176 S.W.2d 692. 

Persons with independent interests 
Where the interests of vendors of 
real property were independent of 
each other and were so treated in the 
decree directing them to convey, the 
refusal of one of such defendants to 
transfer to the purchaser any in¬ 
terest such defendant might have dn 
fire damage to the property involved 
did not permit the purchaser to re¬ 
fuse to perform the portion of the 
decree in which the other defendant 
was interested where such other was 
able and willing to transfer to the 
purchaser any Interest such other 
might have in the fire damage.—^Bos¬ 
ton V. Shackelford, 175 S.E. 626, 162 
Va. 733. 

23. Tex.—Spires v. Price, Civ.App., 
176 S.W.2d 692. 

24. Okl.—^Heierding v. Bean, 74 P. 
2d 602, 181 Okl. 466. 

Enforcement of decrees in equity 
generally see Equity $§ 616-621. 
Propriety of inquiry and aotion 
Where defendant had not perform¬ 
ed judgment giving plaintiff right 
at his election to purcliase property 
from, defendant, court had power to 
inquire whether judgment had been 
perfp?:pgL^$ and to order performance 


thereof, and defendant, who had been 
in no way prejudiced, could not com¬ 
plain of order entered after hearing 
directing him to comply with orig¬ 
inal judgment.—^Heierding v. Bean, 
supra. 

25. Mich.—Nelson v. Galpin, 269 N. 

W. 686, 277 Mich. 529. 

Minn.—^Henschke v. Toung, 28 N.W. 

2d 766, 224 Minn. 339—Turner v. 

Even, 199 N.W. 751, 160 Minn. 238 

—Selover v. Isle Harbor Land Co., 

98 N.W. 344, 91 Minn. 451. 

58 C.J. p 1275 note 51. 

Decree calling for continuing pex- 
foimance 

(1) In suit for specific performance 
of trust agreement under which di¬ 
vorced husband was to make annual 
payments to trustee, for the benefit 
of his divorced wife and their chil¬ 
dren, until trust fund reached des¬ 
ignated amount, wherein decree was 
entered for enforcement of continu¬ 
ing performance under agreement, 
court retained jurisdiction to render 
relief granted effective.—^Princess Li¬ 
da of Thum and Taxis v. Thompson, 
Pa., 59 S.Ct. 275, 305 U.S. 456, 83 L. 
Ed. 285. 

(2) In such case court’s jurisdic¬ 

tion ceased when divorced husband 
had completely performed in accord¬ 
ance with amended decree as evidenc¬ 
ed by trustees* acknowledgment filed 
of record that terms of decree had 
been satisfied, whereafter equity pro¬ 
ceeding for specific performance of 
agreement was at an end, and trust 
res in hands of trustees, who were 
creatures of agreement, had same 
status as if court had never been 
called on to act—^Princess Lida of 
Thurn and T^s v. Thompson, su¬ 
pra. I 


Subsequent decree of enforcement im¬ 
proper 

Where, by consent of the parties, a 
decree of specific performance of an 
oral contract to devise real property 
by will was entered on the theory 
that there had been part perform¬ 
ance of such contract on condition 
that plaintiff support one of defend¬ 
ants during the latter's lifetime, and 
the decree provided that if such 
support was given, plaintiff would 
become the absolute owner of the 
property involved on the death of 
such defendant and retained jurisdic¬ 
tion of the cause for the purpose of 
determining any questions which 
might arise under a provision of the 
decree which enjoined such defendant 
from disposing of or encumbering 
the property involved, it was held 
that it was improper, on the death 
of such defendant for the court 
without reviving the action in the 
name of the personal representative 
of such deceased defendant and with¬ 
out notice to other defendants, one 
of whom was named as beneficiary 
and executrix In a will of the de¬ 
ceased defendant to enter a decree 
declaring that title to the property 
involved was in plaintiff.—^Bavis v. 
Jones, 174 N.E. 159, 37 Ohio App. 
115. 

26. N.T.—Garfein v. Mclnnis, 227 N. 
T.S. 85, 223 App.Div. 28, afibrnied 
162 N.B. 73. 248 N.T. 261. 

27. Okl.—^Heierding v. Bean, 74 P.2d 
602, 181 Okl. 466. 

58 C.J. p 1275 note 53. 

Certification of claim for allovaace 
against deoedent’s estate 
Where the district court granted 
specific performance of a contract 
by a person, since deceased, to de¬ 
vise and bequeath property to plain- 
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the cause,28 or revive the cause or decree.29 Where 
a vendor is unable to convey all the land decreed, 
for the reason that a part of it has been taken for 
a highway, the purchaser may, by a supplemental 
bill, recover the damages awarded to the vendor for 
such taking.80 A supplemental decree for the pur¬ 
pose of enforcing the original decree must be au¬ 
thorized by the main decree.8i 

The mere fact that the market value of land 
covered by a decree for conveyance has decreased 
is not ground for reducing the amount which the 
purchaser is required to pay by the decree.82 In 
granting a judgment for specific performance 
against the purchaser, the lien of the judgment 
should not be restricted to the premises which the 
purchaser had agreed to buy.83 

By objecting to the enforcement of a decree on 
a particular ground, a party may waive other 
grounds for objection.84 

Time of enforcement. Where a decree in a pur¬ 
chaser’s favor does not designate the time for per¬ 


formance, the purchaser may demand its enforce¬ 
ment at any time85 before the statute of limitations 
becomes available to his adversary ;86 and a like 
rule applies as to a decree in favor of a vendor.*^ 
Even though the decree limits a time for a con¬ 
veyance, the court may reco-gnize a conveyance 
executed after that time, where great injustice will 
be done by strict enforcement of the decree.^® 

h. Decree Vesting Title 

Under some statutes, a decree In a suit for specific 
performance directing the conveyance of reai property 
may operate as a transfer of the titie, on failure or re¬ 
fusal of the party to whom the direction runs to convey. 

In some jurisdictions^^ and under some statutory 
provisions relating to the passing of title by judg¬ 
ment or decree,40 a properly made and recorded de¬ 
cree of specific performance, which directs a con¬ 
veyance of real estate to be executed and delivered, 
itself operates to pass title from the vendor to the 
purchaser without the actual execution of a deed 
or conveyance between the parties, where, under 
some statutes,4i or without reference to a stat- 


tlflT and it appeared that the estate 
of decedent promisor was solvent, the 
district court could certify its find¬ 
ing: to the county court as to the 
amount due, and direct it to be allow¬ 
ed as a claim against the estate.— 
Lacey v. Zeigler, 152 N.W. 792, 98 
Neb. 380. 

28. Va.—^Ward v. Funsten, 10 S.E. 
415, 86 Va. 359. 

68 C.J. p 1275 note 54. 

29. Ill.—Welch V. Louis, 31 Ill. 446. 
58 C.J. p 1275 note 55. 

30. Mass.—^Low v. Low, 59 N.B. 57, 

177 Mass. 306. 

31. Minn.—Turner v. Even, 199 N.W. 
751, 160 Minn. 238. 

32. Va.—Boston v. Shackelford, 175 
S.E. 625, 162 Va. 733. 

33. Pa.—^McClenachan v. Malis, 164 
A. 780, 310 Pa. 99. 

34. Va.—^Boston v. Shackelford, 175 
S.E. 625, 162 Va. 733. 

35. Cal.—^Redington v. Chase, 34 Cal. 

666 . 

36. Cal.—^Redington v. Chase, supra. 

37. R.I.—Bright v. Wilcox, 108 A. 
177, 42 R.I. 404. 

68 C. j. p 1275 note 60. 

38. Pa.—Estate of Blair, 36 A. 179, 

178 Pa.St 582. 

39. Cal.—Gtoldsworthy v. Dobbins, 
248 P.2d 883, 110 Cal.App.2d 802— 
Scott V. Warden, 296 P. 95, 111 
Cal.App. 587. 

Decree held proper 
Without referring to any statute, 
the view has been expressed that a 
decree in a specific performance suit 
providing that, should purchaser 


of realty deliver sum fixed by judg¬ 
ment into registry of court within 
time prescribed, and should vendor 
refuse to make conveyance, then de¬ 
cree should ipso facto operate as sale 
and conveyance of vendor’s interest 
to purchaser did only what decree di¬ 
rected vendor to do, conditioned on 
payment by purchaser, and was prop¬ 
er.—Copeland v. Bennett, Tex.Civ. 
App., 243 S.W.2d 264. 

40. Ga.—Cooper v. Johnson, 107 S. 

E. 849, 151 Ga. 608. 

58 C.J. p 1276 note 65. 

Transfer of title by decree in eQuity 

generally see Equity § 613. 

Dease 

The view has been expressed that a 
decree requiring defendant to ex¬ 
ecute a lease could provide that the 
decree shall constitute the lease, on 
defendant’s failure to execute and 
deliver the lease.—^1130 President Si 
Corp. V. Bolton, 97 N.T.S.2d 422, 198 
Misc. 198. 

Di nassouxi 

(1) The ancient chancery practice 
was to require defendant vendor, un¬ 
der the penalty of incurring the dis¬ 
pleasure of- the court and pains at¬ 
tending thereon, to execute the deed. 
—Otto V. Young, 127 S.W. 9, 227 
Mo. 193. 

(2) A statute accomplishes the 
same end by passing the title by de¬ 
cree and another statute authorizes 
the recording of a decree the same 
as a deed.—Otto v. Young, supra. 

(3) In view of statutes, court may 
pass title to both realty and person¬ 
alty directly by Its decree without 
any personal act by obligor.—State 
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ex rel. Place v. Bland, 183 S.W.2d 
878, 353 Mo. 639. 

(4) A decree which does not re¬ 
quire defendants to db anything to¬ 
ward making specific performance, 
but accomplishes its purpose by de¬ 
creeing that title be vested in plain¬ 
tiff, and that a copy of the decree be 
recorded, conforms to the Missouri 
practice.—Otto v. Young, supra. 

(5) Fact that decree of specific 
performance automatically performed 
contract for vendor notwithstanding 
vendor’s disobedience to the decree 
could not give vendor standing as one 
who had done equity in a suit seek¬ 
ing to have the contract to convey 
annulled and the decree of specific 
performance set aside on ground of 
vendee’s breach of contract.—^Bryant 
V. Kyner, 204 S.W.2d 284, 356 Mo. 
897. 

(6) Statute providing that, where 
judgment is given for conveyance of 
real estate, court may, by such judg¬ 
ment, pass title to such property is 
for benefit of a vendor seeking to 
pass title to an unwilling vendee.— 
Bryant v. Kyner, supra. 

41. Wyo.—Cantou v. Walker, 154 P. 

2d 530, 61 Wyo. 56. 

58 C.J. p 1276 note 66. 

County in which operative 

A decree requiring vendor specifi¬ 
cally to perform contract for sale 
of realty in action brought in coun¬ 
ty of vendor’s residence operates as 
conveyance when vendor fails to obey 
it within time fixed by statute, even 
though land is situated in another 
county in another judicial district in 
the state, and the decree may be ze- 
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ute,^^ thfi party against whom the decree shall 
pass fails or refuses to comply with the decree 
within the time fixed therein, notwithstanding the 
pendency of an appeal therefrom and in such 
a case the vendor may he entitled to the purchase 
money which has been deposited in court, although 
he has not executed a deed.^^ The decree operates 
to pass title where a conveyance is offered which 
does not comply with the decree,^ 5 and the fact that 
the purchaser refuses to accept such a conveyance 
does not divest him of his equitable titled® or pre¬ 
vent his acquisition of the legal title>7 A decree 
which directs the purchaser to accept a deed ten¬ 
dered by the vendor, and to pay the purchase 
money, operates to pass title where it is acquiesced 
in by the purchaser,^^ but not where he refuses to 
obey it.'*^ 

Under a statute of the type here considered, a 
decree of specific performance is not a new con- 
tract,5® and adjustments must be made according 
to the terms of the original contract.5i 

As against creditors or purchasers, A decree di¬ 
recting the execution of a deed is not a conveyance 
within the meaning of the recording acts requiring 
registration in order to make the conveyance valid 
against creditors or purchasers.^^ 

On death of party. Under a bill for specific per¬ 
formance of a contract by which land was to be oc¬ 
cupied jointly during defendant’s lifetime, and then 
to go to complainant, a decree that the title shall 
vest absolutely in complainant on the death of de¬ 


fendant, and that it shall have the same effect to 
vest the title as a deed from defendant would have, 
does not, when construed as a whole, vest title in 
complainant prior to defendant’s death.®® 

Decree for specific performance of contract to 
make will. A decree for the specific performance 
of a contract by a person, since deceased, to make 
a will enforces the prior and superior right of 
the contract claimant, established by the decree, as 
against the representative of decedent and the 
distributees, to the property remaining for distribu¬ 
tion by awarding such property directly to such 
claimant.®^ 

c. Directing Conveyance by Commissioner or 
Other OfiGicer 

Under some statutes, where the vendor or other 
party who is directed by a decree of specific perform¬ 
ance to convey property fails or refuses to convey, the 
court may direct the master, a commissioner, or other 
officer of the court to execute the deed. 

Under some statutes, where the vendor or other 
party directed to convey property fails or refuses 
to convey, the court may direct the master, a com¬ 
missioner, or other officer of the court to execute 
the deed, which will have the same effect as if 
executed by the holder of the title,®® but the vendor 
must first be given an opportunity to convey in 
compliance with the decree.®® The power of deter¬ 
mining when such a deed should be executed by the 
commissioner should be reserved by the court and 
not be left to the commissioner;®*^ and moreover, 
the court is not required to appoint such an officer 


corded in the county in which the 
land lies.—Cantou v. Walker, supra. 

Who exLtitlea to benefit of statute 

(1) A statutory provision that, 
when a judgement shall be nhade for 
a conveyance and the party required 
to execute it shall not comply there¬ 
with, such judgment shall have the 
same operation and effect and shall 
be as available as if the conveyance 
had been executed conformably to 
the judgment is for the benefit of 
vendees solely and runs only against 
vendors.—^Bryant v. Kyner, 204 S.W. 
2d 284, 356 Mo. 897. 

(2) The view has been taken, un¬ 
der a similar statute, that a decree 
requiring defendant purchaser to ac¬ 
cept and pay for a deed does not vest 
title in such purchaser against his 
will.—Hannan v. Wilson, 139 A 165, 
101 N.J.Eq. 743. 

42. La .—^Bonfield v. Tichenor, App., 
189 So. 635. 

68 aJ. P 1276 note 66 [b}. 

48. H.J.—Baumann v. Naugle, 127 A 
263, 97 N.J.Eq. 110, affirmed 130 A 
917, 98 H.J.Ea, 687. 


44. Or.—Columbia Blver Co. v. 
Smith, 162 P. 831, 163 P. 309, 83 
Or. 137, 

45. N.J.—^Baumann v. Naugle, 127 A 
263, 97 N.J.Eq. 110, affirmed 130 A 
917, 98 N.J.Ea. 687. 

58 C.J. p 1276 note 69. 

46. N. J.—Baumann v. Naugle, supra. 

47. N.J.—^Baumann v. Naugle, supra. 

48. Ky.—^Kelly v. Bramblett, 81 S. 
W. 249, 26 KyJa. 167. 

N.T.—Nanny v. Pancher, 16 N.Y.S. 
628, 60 Hun 586. 

49. N.J.—^Hannan v, Wilson, 139 A 
165, 101 N.J.Eq. 743. 

60. N.J.—^Hannan v. Wilson, 136 A 
499, 100 N.J.Eq. 463, reversed on 
other grounds 139 A 165, 101 N.J. 
Eq. 743. 

51. N.J.—^Hannan v. Wilson, 136 A 
499, 100 N.J.Eq. 463, reversed on 
other grounds 139 A 165, 101 N.J. 
Eq. 743. 

52. N.C.—Skinner v, Terry, 46 S.B. 
517, 134 N.C. 305. 

58 C.J. p 1276 note 76. 
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53. Mich.—Simmons v. Conklin, 88 
N.W. 625, 129 Mich. 190. 

54. Minn.—^Jannetta v. Jannetta, 286 
N.W. 619, 205 Minn. 266. 

55. Ark.—Castle v. Watts, 160 S.W. 
2d 886, 204 Ark. 77. 

Pa.—Schein v. Brasler, 62 Pa.Dist. 
& Co. 165. 

58 C.J. p 1277 note 82. 

56. Ky.—Talbot v. Bowen, 1 AK. 
Marsh. 436, 10 Am.D. 747. 

58 C.J. p 1277 note 82. 

Form of decree 

Decree of specific performance of 
an option for purchase of lots owned 
by husband and wife, directing that 
husband be paid a specified amount 
for his interest and that conveyance 
be made by master, should have di¬ 
rected that the deed be executed by 
the husband, and that the master 
should be authorized to execute and 
deliver the conveyance only in event 
that husband refused to do so.— 
Moore v. Maes, 52 S.E.2d 204, 214 
S.C. 274. 

57. Ky.—Sproule v. Winant, 7 T.B. 
Mon. 195, 18 Am.D. 164—Payne v. 
Wallace, 6 T.B.Mon. 380. 
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to convey, but may require the vendor to execute 
a conveyance within a specified time, or in the alter¬ 
native commit him to jail until a deed is executed.5^ 

Some statutes authorizing the court to direct an 
oflGicer to convey real property if the direction to 
convey is disobeyed do not authorize a direction 
to such officer to execute and deliver a lease where 
the decree for specific performance, which directs 
defendant to execute and deliver a lease, is dis- 
obeyed.59 Under some statutes a judgment for 
specific performance of a contract to convey realty 
in the state against a vendor served outside the 
state may be effectuated by having the sheriff con¬ 
vey the property,®® and, where a purchaser has 
entered and made improvements with the permis¬ 
sion of the vendor, who is a nonresident on whom 
local service cannot be had, the court may appoint 
a trustee to convey the land.®l A deed executed 
by the vendor, which is approved by the court, so 
indorsed by the judge, and ordered to be certified 
by the clerk for record, has all the efficacy of a 
commissioner’s deed.®2 A deed executed by a 
commissioner should be in accordance with the 
terms of the contract of which the decree enforces 
specific performance.®® 

In a suit against infant heirs for specific per¬ 
formance of a contract by their ancestor to con¬ 
vey, it has been held that the court should order a 
conveyance to be executed for the infants, by a 
commissioner,®^ and reserve to the infants the 
usual time, after arriving at full age, to show cause 
against the decree;®® or order the conveyance to 


be executed by the infants’ guardian ad litem.®® 

d. Proceedings to Enforce 

(1) In general 

(2) Contempt proceedings 

(1) In General 

According to the facts and circumstances of the par* 
ticuiar case, a decree of specific performance may be 
enforced by injunction, by writ of execution, attachment, 
or the iike, or by writ of possession; and in some Ju¬ 
risdictions a saie of the pro-perty involved may be or¬ 
dered. 

A decree of specific performance, according to 
the facts and conditions of the particular case, may 
be enforced by injunction.®^ In some jurisdictions 
the court may proceed by writ of possession, at¬ 
tachment, or sequestration to enforce the decree,®® 
or, as far as it requires the pajnnent of money, by 
execution, attachment, or other similar process.®® 
Under some statutes the granting of an order to 
have the successful plaintiff placed in possession 
of real property is a matter of discretion.^® Some 
statutes of this type do not apply where a decree 
for specific performance directs the execution and 
delivery of a lease to plaintiff.*^^ 

An action at law does not lie for damages re¬ 
sulting from neglect to obey an unwarranted de¬ 
cree of specific performance,72 as where the decree 
has been changed on an ex parte application and 
without notice to defendant*^® Where a judgment 
provides that, on the vendor’s failure to execute 
a warranty deed, the decree shall operate as a con-. 


58. Wash.—Wright v. Suydam, 140 
P. 678. 79 Wash. 660. 

69. N’.T.—1130 President St. Corp. 
V. Bolton Realty Corp., 97 N.T.S. 
2d 422, 198 Misc. 198. 
ea N.Y.—Qarfeln v. Mclnnis, 227 N. 
Y.S. 85, 223 App.Div. 28, affirmed 
162 N.B. 73. 248 N.Y. 261. 

68 C.J. p 1277 note 86. 

61. Mass.—^Felch v. Hooper, 119 
Mass. 52. 

62. Ky.—Walker v. Walker, 55 S.W. 
726, 21 Ky.L. 1521. 

63. Miss.—Coulter v. Banks, 42 So. 
2d 196, 207 Miss. 276. 

64. Ky.—^Hogan v. McMurtry. 5 J.J. 
Marsh. 633. 

Relief against infant heirs generally 
see supra § 160. 

65. Ky.—Hogan v. McMurtry. supra. 

66 . N.Y.—Van Schaick v. Stuyvesant, 
2 Bdw. 204. 

68 C.J. p 1277 note 93. 

67. N.J.—Smith v. Smith, 93 A. 890, 
84 ]Sr.J.E<i. 299. 

Enforcement of decree in equity gen¬ 
erally see Equity >S5 616-621. 


Preliminary injunction in suit for 
specific performance see supra 9 
122 . 

68 . Mo.—State ex rel. Place v. Bland, 
183 S.W.2d 878, 353 Mo. 639. 

Writ of assistance generally see As¬ 
sistance, Writ of 9 2 b. 

WUt of assistance improperly set 
aside 

Chancery court which decreed spe¬ 
cific performance of realty contract 
and amended decree to provide that 
court retain Jurisdiction for purpose 
of issuing writ of assistance could 
not thereafter set aside writ on 
defendant's oral motion and compel 
plaintiff to institute an action for 
possession in municipal court, where 
no equitable grounds were shown 
by defendant why order granting 
writ was later vacated.—Warmke v. 
Dahlke, 83 N.E.2d 894. 336 llLApp. 
349. 

69. H.Y.—^Robins v. Robins, 24 N.Y. 
S.2d 582. 175 Misc. 669. 

Pa.—Stull V. Stull, 191 A. 187, 126 
Pa.Super. 255. 

68 C.J. p 1277 note 99. 
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Statute authorizing enforcement of 
ohaneery decree by execution 
Where decree granting money Judg¬ 
ment for value of improvements 
made by plaintiff and amount paid 
under agreement, and imposing lien 
on land agreed to be sold for such 
amounts, was signed on a particular 
date, and sale was not authorized un¬ 
der decree until a later date, decree 
would be enforced in accordance with “ 
statute providing for enforcement of 
chancery decree by execution.—Van 
Camp V. Van Camp, 289 N.W. 297, 
291 Mich. 688. 

70. N.Y.—^Niman v. Niman, 53 N.Y.S. 
2d 473, 269 App.Div. 676. 

Denial of motion for order held not 
abuse of discretion 
N.Y.—Nlmah v. Niman, supra. 

71. N.Y.—1130 President St. Corp. v. 
Bolton Realty Corp., 97 N.Y.S.2d' 
422, 198 Misc. 198. 

73. Mich.—^Berry v. Innes, 9 N.W. 
834. 46 Mich. 518. 

73. Mich.—^Berry v. Innes, supzn. 
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veyance, and no deed is executed, the purchaser 
may sue for breach of warranty if the title proves 
defective.^^ 

Sale of property. In some jurisdictions, a sale 
of the property involved may be ordered for the 
purpose of enforcing a decree in favor of plaintiff 
vendor of real property or of an interest therein,^5 
even in the absence of a lien on such property for 
the purchase price.^® It has been held that, where 
a judgment in favor of plaintiff vendor decreeing 
specific performance and a sale of the property pro¬ 
vides for the rendition of a deficiency judgment in 
the event of a deficiency on the sale and there is a 
deficiency on the sale which is confirmed, plaintiff 
is entitled to the rendition of a deficiency judg- 
ment.77 Where, in a suit against a purchaser of 
land, the court orders a sale of the land and or¬ 
ders him to show cause why he should not make 
good the deficiency, the fact that the vendor had 
circularized possible customers is not ground for 
setting aside the sale, where the purchaser was 
not injured thereby;*^® nor will it be set aside be¬ 
cause the amount bid at the sale was less than the 
amount the original purchaser had agreed to pay, 
where the amount bid was not grossly inade¬ 
quate;*^® and a discharge of the purchaser’s order 
to show cause why the sale should not be set aside 
automatically requires that the vendor’s order to 


show cause why the purchaser should not be com¬ 
pelled to make good the deficiency be made ab¬ 
solute.®® 

Stay. Where either party desires to avoid the 
effect of the decree because of matters arising 
subsequent thereto, such as a settlement between the 
parties, refusal or neglect of the other party to per¬ 
form, or inequitable conduct of the other party, the 
proper course is to apply in the cause for a stay of 
all proceedings.®^ 

(2) Contempt Proceedings 

Under some circumstances, a party may be punish¬ 
able as for contempt for failure to obey a decree for 
specific performance. 

Contempt proceedings have been regarded as a 
proper means of enforcing a decree of specific per¬ 
formance,®® such as a decree directing a convey¬ 
ance of land;®® but the party in whose favor per¬ 
formance is decreed cannot avail himself of this 
remedy where he fails to comply with a condition 
on his part, as required by the decree.®^ In order 
to support a proceeding for contempt the judgment 
should be clear and precise.®® 

In view of constitutional or statutory provisions 
forbidding imprisonment for debt, it has held or 
recognized that a party is not subject to punish¬ 
ment as for contempt for failure to comply with 


74. Kan.—^Paris v. Golden, 153 P. 
528, 98 Kan. 668, rehearingT denied 
154 P. 1123, 97 Kan. 174. 

75. Fla.—Standard Lumber Co. v. 
Florida Industrial Co., 141 So. 729, 
106 Fla. 884, certiorari denied 53 
S.Ct. 522, 289 U.S. 723, 77 L.Ed. 
1474. 

Sale nnder decree to enforce pay¬ 
ment of balance of j^cbase price 
Fla.—Standard Lumber Co. v. Florida 
Industrial Co., 141 So. 729, 106 
Fla. 884, certiorari denied 63 S.Ct. 
522, 289 U.S. 723, 77 L.F2d. 1474. 

XTecessity of decree reanizinsT pay¬ 
ment of pnrdhase price 
Until decree is obtained - reauiringr 
vendee to pay purchase price, there 
can be no relief by way of sale of 
property, application of proceeds in 
satisfaction of obligation decreed, 
and decree disposing of surplus re¬ 
ceipts or making provision for pay¬ 
ment of deficiency.—National Bank 
of Kentucky v. Louisville Trust Co., 
C.C.A.Ky., 67 P.2d 97, certiorari de¬ 
nied 54 S.Ct 440, 291 n.S. 665. 78 L. 
Ed! 1056. 

76. Fla.—Standard Lumber Co. v. 
Florida Industrial Co., 141 So. 729, 
106 Fla. 884, certiorari denied 53 
S.Ct. 522, 289 U.S. 723, 77 L.Ed. 
1474. 


77. Wis.—^Big Bay Realty Co. v. 
Rosenberg, 259 N.W. 736, 218 Wis. 
318. 

78. N.J,—Bypper & Beckman v. 

Ross, Eq., 141 A. 795. 

79. N.J.—Eypper & Beckman v. 

Ross, supra. 

80. N.J.—^Eypper 4b Beckman v. 

Ross, supra. 

81. N.J.—^In re Cooley, 126 A. 486, 
95 N.J.Eq. 485, affirmed 143 A. 916, 
103 N.J.B<i. 377. 

58 C.J. p 1278 note 5. 

82. Cal.—Corpus Tnxis cited in 
Goldsworthy v. Dobbins, 243 P.2d 
883, 888, 110 Cal.App.2d 802. 

Mass.—^Eliopoulos v. Makros, 77 N. 

E.2d 777, 322 Mass. 485. 

N.Y.—^1130 President St. Corp. v. 
Bolton Realty Corp., 97 N.Y.S.2d 
422, 198 Misc. 198. 

Utah.—Grenola Town v. Santaquin 
City, 110 P.2d 372, 100 Utak 62. 

58 C.J. p 1278 note 13. 

Disobedience of mandate, order, or 
Judgment as contempt generally 
see Contempt S§ 12-19. 

Pacts held not to authorize punish¬ 
ment for contempt 
N.Y.—^Howard S. Tierney, Inc., v. 
James, 56 N.Y.S.2d 8, 269 App.Div. 
348, appeal denied 59 N.Y.S.2d 412, 
270 App.Div. 753. 
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Interlocutory Judgment may not be 
availed of in determining whether 
contempt proceedings for violation 
of final Judgment will lie.—^Robins v. 
Robins, 24 N.Y.S.2d 682, 175 Misc. 
669. 

83. Cal.—Seventy-Six Land, etc., Co. 
V. Fresno County Superior Ct., 28 
P. 813, 93 Cal. 139. 

58 C.J. p 1278 note 14. 

Discretion of court 
Where father of advanced age fail¬ 
ed to perform decree ordering con¬ 
veyance of realty to son pursuant 
to agrreement after having served a 
month in prison and apparently was 
unable to perform decree because 
property had been lost through fore¬ 
closure of mortgage, refusal of chan¬ 
cellor to recommit father for con¬ 
tinued failure to perform decree was 
not abuse of discretion.—Davidyan v. 
Davidyan, 3 A.2d 921, 333 Pa. 465. 

84. Ga.—^Davis v. Flowers, 125 S.FL 
828, 169 Ga. 355. 

58 C.J. p 1278 note 15. 

85. N.Y.—Howard S. Tierney, Inc., v. 
James, 56 N.Y.S.2d 8, 269 App.Div. 
348, appeal denied 59 N.Y.S.2d 412, 
270 App.Div. 753. 

Judgment heia not ambiguous or un¬ 
certain 

Utah.—Genola Town v. Santaquin 
City, 110 P.2d 372, 100 Utah 62. 
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a judgment or decree for the specific performance 
of a contract for the pa 3 rment of money.86 In ac¬ 
cordance with this view, a decree for specific per¬ 
formance in favor of a vendor, for the payment of 
money, is not enforceable by contempt proceed¬ 
ings, ^7 except in case of fraud.88 It seems, how¬ 
ever, that the purchaser may be subject to contempt 
proceeding if he refuses to comply with a separate 
part of the judgment requiring the execution of a 
bond and mortgage,®® but even in such a case a 
purchaser cannot be committed for contempt in 
failing to comply where no demand has been made 
on him or no opportunity has been given to him to 
inspect the instrument to be executed, as he is en¬ 
titled to do under the judgment®® 

Where a party is in contempt for refusal to per¬ 
form specifically a contract as ordered by the 


court, the court may carry its decree into effect by 
establishing the contract, as though it were exe¬ 
cuted, and by enjoining the party from denying 
it,®i and the one so in contempt is not entitled to 
notice of subsequent decree.®^ 

The imposition of a fine as punishment for con¬ 
tempt in failing to comply with a judgment direct¬ 
ing specific performance is erroneous where the 
other party to the contract has not been preju¬ 
diced.®® 

Stay of proceedings. The refusal of the vendor’s 
wife to release her dower or right by descent is a 
sufficient cause for staying contempt proceedings 
against the vendor, until he can apply to the court 
to have the wife’s appropriate share of the approved 
price deposited with the clerk of the court.®^ 


H. REVIEW ANB COSTS 


§ 171. Appeal 

with respect to a suit for specific performance, ques¬ 
tions as to what orders or decrees are appealable, as to 
review on the appeal, and as to the decision on, and 
disposal of, the appeal usually are determinable under 
general rules as to appeals and in the light of the facts 
of the particular case. 

While an interlocutory order directing specific 
performance is not appealable,®® generally, a de¬ 
cree of specific performance is final and appeal- 
able,®® notwithstanding it contains a provision re¬ 


taining the cause for certain incidental reHef,®*^ and 
a like rule applies to a judgment canceling the 
instrument on which the action for specific per¬ 
formance is based which in effect is a denial of 
specific performance.®® Generally, objections not 
made in the trial court cannot be raised on ap¬ 
peal.®® A principal who is permitted to intervene 
as plaintiflF in a suit by an agent for specific per¬ 
formance may prosecute a separate appeal from a 
decree dismissing the bill.l The appeal must be 
taken within the time fixed by statute.® 


86 : Pa.—Stull V. Stull. 191 A. 187, 
126 Pa.Super. 256. 

Statutes and constitutional provi¬ 
sions prohibiting: imprisonment for 
debt grenerally see Arrest § 24, Con¬ 
stitutional Law 8 204. 

SeparatioiL agrreemeiLt 

(1) A husband was not subject to 
the attachment of his person as for 
contempt for failure to comply with 
a judgmient for the specific perform¬ 
ance of a separation agreement pro¬ 
viding for his payment of money to 
his wife.—Colburn v. Colburn, 123 
A. 776, 279 Pa. 249—Stull v. Stull, 
191 A. 187, 126 Pa.Super. 256. 

(2) The rule applies notwithstand¬ 
ing the wife has obtained a decree 
of divorce after the separation agree¬ 
ment was made.—Stull v. Stull, su¬ 
pra. 

(8) In such case the defaulting 
husband is not regarded as a trus¬ 
tee whose failure to pay is a breach 
of trust subject to attachment for 
contempt—Colburn v. Colburn, 123 A. 
776, 279 Pa. 249—Stull v. Stull, 191 A. 
187, 126 Pa.Super. 255. 

(4) The wife Is not without rem¬ 
edy if the husband fails to pay as di¬ 
rected by the judgment m she may 


seek an allowance of alimony.—Col¬ 
burn V. Colburn, 123 A. 776, 279 Pa. 
249. 

Judgment requiring oontributlon for 
support of child 

N.Y.—Robins v. Robins, 24 N'.T.S.2d 
582, 175 Misc. 669. 

87. N.J.—Smith v. Smith, 93 A. 890, 
84 N.J.Eq. 299. 

58 C.J. p 1279 note 17. 

Failure to pay deficiency judgment 
N.J.—^Krafte v. Belfus, 168 A. 766, 
114 N.J.EQ. 207. 

88 . N.J.—Smith v. Smith, 93 A. 890. 
84 N.J.Eq. 299. 

89. N.T.—Klttel v. Stueve, 32 N.T.S. 
272, 11 msQ. 279, affirmed 41 N.E. 
89, 146 N.Y. 380. 

90. N.Y.—^Leerburger v. Watson, 154 
N.Y.S. 677, 169 App.Div. 48. 

91. N.J.—Wharton v. Stoutenburgh, 
39 N.J.Eq. 299. 

92. N.J*.—Wharton v. Stoutenburgh, 
supra. 

93. N.Y.—^Leerburger v. Watson, 164 
N.Y.S. 677, 169 App.Div. 48. 

94. Me.—^Handy v. Rice, 67 A. 847, 
98 Me. 604. 

68 C.J. p 1279 note 23. 
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95. Wash.—^Borrell v. Carson, 128 P. 
908, 72 Wash. 117. 

96. IT.S.—^Montgomery Light & Wa¬ 
ter Power Co. v. Montgomery Trac¬ 
tion Co., D.C.Ala., 219 F. 963, af¬ 
firmed Montgomery Tracttoo ‘Co. v. 
Montgomery Light & Power ‘Co., 
229 P. 672, 144 C.C.A. 82. 

Tex.—Copeland.V. Bennett CfivApp., 
232 S.W.2d 765, reversed on other 
grounds. Sup., 236 S.W.2d 606.' 

97. U.S.—^Montgomery Light & Wet¬ 
ter Power Co. v. Montgomery Trac¬ 
tion Co., D.C.Ala., 219 F. 963, af¬ 
firmed Montgomery Traction Co. v. 
Montgomery Light & Power Co., 
229 F. 672, 144 CX!.A. 82. 

9& Tex.—^Tennison v. Donigan, Com. 
App., 237 S.W. 229. 

99. U.S.—Leicester Piano Co. w. 
Front Royal, etc.. Imp. Co., Va., 
56 F. 190, 6 C.C.A. 60. 

68 CJ. p 1280 note 28. 

L Pa.—Schaeffer v. Jones, 143 A 
197, 293 Pa. 629. 

8 . N. J.—^Royal Blue OoacSies w. Del¬ 
aware River Coach Lines, ^66 A.2d 
264, 2 N.J. 78. 
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Whether the trial court has properly exercised its 
discretion in granting or denying relief in a suit 
for specific performance is subject to review by 
the appellate court,^ but its rulings or findings will 
not be disturbed unless there has been an abuse of 
discretion^ or imless they have been based on error 
or misapprehension.® A finding or decree will not 
be disturbed where it is based on conflicting evi¬ 
dence,® or because an immaterial finding is not 
supported by the evidence.^ On appeal from an 
order denying plaintiff’s motion for amended find¬ 
ings or for a new trial after dismissal of an action 
for specific performance, a view of the evidence 
most favorable to defendant must be taken.® 

Questions as to the disposal of the cause on ap¬ 
peal are determinable under general rules applica¬ 
ble to appeals and in the light of the facts of the 
particular case.® Where complainant is not entitled 
to specific performance, but is entitled to recover 
^damages, the appellate court may order the bill 
dismissed without prejudice to an action at law,^® 
^unless complainant requests and obtains leave 
-from the trial court to retain the bill for an assess¬ 
ment of damages.^^ Where the decree is reversed 
1)ecause of defects in the title offered, the cause 
rshould be remanded and not dismissed, since, if the 
title has been perfected in the meanwhile, a de¬ 
cree for specific performance may still be had.^® 
The court on aflBirming a decree for specific per¬ 
formance of an oil lease will not fix the number of 


wells which shall be driven on the premises or 
the time of their beginning and completion when 
the record does not contain data rendering it possi¬ 
ble to do so.i® Where a decree for specific per¬ 
formance contains a provision that cannot be en¬ 
forced, the appellate court may, under some circum¬ 
stances, eliminate, with the consent of the suc¬ 
cessful party, such provision and affirm the decree 
as modified.i4 

After a remand, a decree for specific perform¬ 
ance should be as broad as the decision of the ap¬ 
pellate court,1® and it seems that a party cannot 
refuse to perform because of alleged noncompliance 
with conditions not covered by the remand or- 
der.i® 

§ 172. Costs 

a. In general 

b. For and against whom imposed 
a. In General 

General rules relative to costs which are applicable 
In suits in equity, including the general rule that the 
allowance of costs Is within the discretion of the court, 
apply in suits for specific performance. 

General rules as to costs, particularly rules ap¬ 
plicable in suits in equity, apply in suits for specific 
performance,!*^ including the general rule in equity 
that the allowance of costs is within the discretion 
of the court,!® and including rules with respect to 
amounts or items allowable as costs,!® as to who 


8. XT.S.—^Leicester Piano Co. v. Front 
Hoyal, etc., Imp. Co., Va., 65 F. 190, 
5 C.C.^L. 60. 

58 C.J. p 1279 note 25. 

4, m.—Chicago Title, etc., Co. v. 
Schwartz, 171 N.E. 169, 239 Ill. 184. 

Mich.—Bryll v. Mistecki, 242 N.W. 

838, 259 Mich. 61. 

58 C.J. p 1279 note 25. 

Setenttinatlon as to costs 

5. C.—South Carolina Nat. Bank of 
Charleston v. May, 44 S.E.2d 836, 
211 S.C. 290. 

Wis.—^Hunholz v. Helz, 124 N.W. 257, 
141 Wis. 222. 

A chanoeUor’s actioiL In denylnfir 
speoiflo perfoxmaiLce is entitled to 
great weight in the appellate court, 
since the remedy of specific per¬ 
formance is not a matter of right 
but of discretion.—Parsons v. Ball, 
199 S.W.2d 99, 184 Tenn. 363. 

Denial of motion to set aside decree 
The appellate court has refused to 
interfere with the action of the trial 
court in denying a motion of defend¬ 
ant to set aside a final decree of spe- 
.cific performance after defendant had 
failed to take an appeal from such 
final judgment within the time fixed 
by statute^ in view of the fact that 


such denial was not an abuse of dis¬ 
cretion.—^Royal Blue Coaches v. Del¬ 
aware River Coach Lines, 65 A.2d 264, 
2 N.J. 73. 

5. Ohio.—Stroppel v. Plageman, 3 
Ohio N.P.,N.S., 501. 

5. C.—South Carolina Nat Bank of 
Charleston v. May, 44 S.E.2d 836, 
211 S.C. 290. 

6 . Ala.—^McClure v. Tennille, 8 So. 
60, 89 Ala. 572. 

68 C.J. p 1280 note 29. 

7. N.T.—Wetmore v. Bruce, 23 N.B. 
303, 118 N.T. 319. 

58 C.J. p 1280 note 30. 

8 . Minn.—^lu re LeBorius' Estate, 28 
N.W.2d 157, 224 Minn. 203. 

9. P€L.—Gray v. Citizens Gas Co., 
55 A. 988, 206 Pa. 303. 

58 C.J. p 1279 note 27. 

10 . Mass.—^Richardson Shoe Machin¬ 
ery Co. v. Essex Mach. Co., 93 N.E. 
650, 207 Mass. 219. 

11 . Mass.—^Richardson Shoe Machin¬ 
ery Co. V. Essex Mach. Co., supra. 

12 . Mo.—^Isaacs v. Strainka, 95 Mo. 
517. 

13. La.—Stubbs v. Imperial Oil & 
Gas Products Co., 114 So. 595, 164 
La. 689. 


14b N.J.—^Rankin v. Compton, 59 A 
2d 642, 139 N.J.Eq. 389. 

FroviBloii as to mortgage Uen 

N.JT.—^Rankin v. Compton, supra. 

15. Colo.—Cochrane v. Justice Min. 
Co., 4 Colo.App. 234. 

16. Iowa.—^McClain v. Roberts, 200 
N.W. 613, 198 Iowa 959. 

17. N.Y.—State v. Sheridan, 1 Clarke 
Ch. 533. 

58 0.3*. p 1280 note 41. 

18. Ill.—^Fleming v. Dillon, 18 N.E. 
2d 910, 370 Ill. 325, 12 AL.R. 1218. 

S.C.—South Carolina National Bank 
of Charleston v. May, 44 S.E.2d 836, 
211 S.C. 290. 

58 C.J. p 1280 note 38. 

Discretion as to costs in suits in 
equity generally see Costs § 109. 

DisoretLon held not abused 

Ill.—AJmon v. American Carloading 
Corp., 58 N.B.2d 199, 324 Ill.App. 
312. 

19. R.I.—Sweeney v. Brow, 100 A 
593, 40 RJ. 281. 

58 C.J. p 1280 note 42. 

Amount and items allowable as costs 
in civil actions generally see Costs 
SS 184-261. 
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may award,*® and as to the time of imposing 

COStS.21 

Attorney's fees. In some jurisdictions counsel 
fees may be awarded in a suit for specific perform¬ 
ance ,22 particularly where the contract provides 
therefor,23 but the allowance of counsel fees in 
large amounts is not favored.24 The view has been 
taken, however, that attorney’s fees cannot be re¬ 
covered as costs under a statute which allows the 
taxing of such fee in a suit where the title or 
boundaries of land are in question.25 

b. For and against Whom Imposed 

(1) In general 

(2) As affected by fault of parties 

(3) As affected by tender or absence of 

tender 


(1) In General 

Subject to the general rule that the Imposition of 
costs is a matter within the discretion of the trial courts 
usually, costs In a suit for specific performance are tax¬ 
able in favor of the successful party and against the un¬ 
successful party, unless, under the particular circum¬ 
stances, the unsuccessful party was Justified in seeking 
or resisting specific performance. 

In a suit for specific performance, general rules 
as to costs, particularly rules as to costs in equity 
suits generally, and the facts of the particular case 
are controlling in determining who is entitled to 
costs23 and who is liable therefor.27 Ordinarily, 
costs are imposed in favor of the successful party^S 
against the unsuccessful party 2 2 in the suit, or, 
under some circumstances, in case of the latter’s 
death, against his heirs,30 unless, under the cir¬ 
cumstances of the case, the unsuccessful party 


20 . Pla.—Omohundro v. Wilkins, 114 
So. 502, 94 Fla. 649. 

58 C.J. p 1281 note 43. 

By whom costs awarded In civil ac¬ 
tions srenerally see Costs § 264. 

21. N.J.—Soper v. Kipp, 6 N.J.Ea. 
383. 

58 C.J. p 1281 note 44. 

Time of vesting of right to costs in 
suit in equity generally see Costs 
§ 7 . 

22. N.J.—Shaw V. Creedon, 32 A. 
2d 721, 133 N.J.Eq. 397. 

Whether or not attorney's fees al¬ 
lowable as costs generally see 
Costs § 218. 

23. Award held not abuse of dis¬ 
cretion 

Cal.—^Pehau v. Stewart, App., 245 P.2d 
692. 

Purchase-money note 
Where in some respects an action 
is to compel specific performance of 
a land sale contract by the purchas¬ 
er, but it is also an action to re¬ 
cover on a purchase-money note 
which specifically provides for attor¬ 
ney fees, a reasonable attorney's fee 
may be allowed.—^McCutcheon v. 
Brink, 224 P. 605, 129 Wash. 103. 

24. N.J.—^Brotherhood of R. R. 
Trainmen v. Hill Bus Co., 51 A,2d 
116, 139 N.J.Ea. 304. 

Award held excessive 
N.J.—Brotherhood of R. R. Trainmen 
V. Hill Bus Co., supra. 

25. Ky.—Wickliffe v. Roberts, 6 J.J. 
Marsh. 217. 

26. N.T.—Castelli v. Bums, 140 N. 
T.S. 1057, 156 App.Div. 200. 

58 C.J. p 1281 note 49, p 1282 note 
62 [b]. 

Who entitled to costs in civil actions 
generally see Costs $■$ 94-107. 


27. Minn.—^Lippert v. Kowalke, 191 
N.W. 246, 154 Minn. 126. 

58 C.J. p 1281 note 50, p 1282 note 67 
[e]. 

Who liable for costs in civil actions 
generally see Costs §§ 108-121. 

Voluntary dlscontintiaiioe 
Plaintiff dn a suit for specific per¬ 
formance who discontinued the suit 
after the filing of preliminary objec¬ 
tions to the bill was liable for the 
full amount of the costs as shown 
by the record.—Smith v. Kluser, 30 
Pa.Dist & Co. 43. 

28. W.Va.—Woods V. Stevenson, 27 
S.E. 309, 43 W.Va. 149. 

29. Del,—^De Bartolomeis v. .Michini, 
180 A. 580, 21 DeLCh. 66. 

58 C.J. p 1281 note 53. 

Costs incidental to execution of com¬ 
missioner’s deed 

Where defendant had authorized 
intervener who sought specific per¬ 
formance to perfect title to land 
claimed by defendant and to sell the 
land, but defendant thereafter refus¬ 
ed to execute quitclaim deed, and re¬ 
viewing court directed that a com¬ 
missioner should be appointed to 
make the conveyance if defendant 
continued to refuse to do so, addition¬ 
al costs incident to execution of the 
commissioner’s deed would be as¬ 
sessed against defendant.—Castle v. 
Watts, 160 S.W.2d 886, 204 Ark. 77. 

Contract to make will 
Where a decree dismissing an ac¬ 
tion for the specific performance of a 
contract by a person, since deceased, 
to devise and bequeath property to 
plaintiff was reversed on appeal, 
plaintiff was entitled to recover two 
thirds of his taxable costs and dis¬ 
bursements in the lower court from 
two of the defendants other than the 
administrator of the estate of such 
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deceased person, but the administra¬ 
tor could not properly be required to 
pay any of such taxable costs and 
disbursements.—^Popejoy v. Boynton,. 
230 P. 1016, 112 Or. 646. 

Agreement for mutual wills 
In suit by surviving beneficiaries* 
under spouses’ mutual and recipro¬ 
cal wills, executed simultaneously 
pursuant to their testamentary agree¬ 
ment, for specific performance of 
such agreement, chancellor abused 
his discretion in adjudicating costs 
against the estate of the wife who 
survived her husband, after entering 
decree for plaintiffs, but such costs 
should have been adjudged against 
defendant beneficiary under widow’s 
subsequent holographic will.—^Turner 
V. Theiss. 38 S.B.2d 369, 129 W.Va. 
23. 

30. Pa.—Estate of Blfreth, 6 Pa.Dist 
& Co. 234. 

Taxation of one half of costs 
In suit for specific performance of 
alleged oral contract to devise land 
and personalty, brought by promisees 
against promisor’s heirs, in which a 
decree in favor of plaintiff was ren¬ 
dered, assessing half the costs 
against defendant heirs was not an 
abuse of discretion.—Fleming v. Dil¬ 
lon, 18 N.E.2d 910, 370 111. 325, 120 
A.L.R. 1218. 

Not charge against estate 
The costs, fees, expenses, and at¬ 
torneys’ fees incurred in action for 
specific performance of agreement not 
to change will in consideration of 
services to be rendered by beneficia¬ 
ry and wife in caring for testatrix,, 
brought by beneficiary against execu¬ 
tor and beneficiaries of later will, in 
which action a judgment for plaintiff 
was rendered, were not a proper 
charge against the estate.—^Rowe v. 
Eggum, 87 P.2d 189, 107 Mont. 378. 
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was justified in resisting®^ or seeking32 specific 
performance, as the case may be. The view has 
been taken that, if neither parly is in default, the 
costs should be imposed equally,and, where the 
litigation of questions as to title to property in¬ 
volved is to the mutual interest of both parties, the 
costs should be borne equally.34 

Where the purchaser is successful as plaintiff in 
a suit for specific performance of a contract of sale, 
costs are generally to be taxed against a defendant 
who denies or contests his right to a conveyance,^^ 
and the taxation of costs against a defendant pur¬ 
chaser who has unsuccessfully resisted a suit for 
specific performance has been held not to be an 
abuse of discretion.^® Where, however, a purchas¬ 
er's objections to the vendor's title are reasonable, 
and it is necessary to resort to judicial proceedings 
to place on record the proof required to establish 
plaintiff's title by prescription, and set at rest 
questions concerning the title, costs of the vendor's 
suit for specific performance are properly imposed 
on plaintiff and not: on defendant.®^ Where the 
suit is for specific performance on the part of one 
defendant, costs should not be imposed on another 
defendant who made performance by his codefend¬ 


ant possible and did nothing to prevent perform¬ 
ance further than to sympathize with codefendant's 
wrongdoing.® 8 

Costs on appeal. While, under the procedure ob¬ 
taining in some jurisdictions, the costs on appeal 
may, under some circumstances, be taxed against 
appellant who obtains a reversal of the decree of 
the trial court,®® generally, such costs may be taxed 
against the appellee where such decree is re¬ 
versed,^0 but, where both parties obtain relief on 
appeal, the costs may be taxed equally against 
them.^1 

(2) As Affected by Fault of Parties 

Whether or not a party or parties to a suit for 
specific performance are iiable for, or entitied to, costs 
may depend on the existence of a fault or faults of 
either or both parties affecting the litigation. 

Where, in a suit for specific performance, both 
parties were in fault, the court may refuse costs to 
either party, or, in other words, may require each 
party to pay his own costs,or apportion the 
costs between them.^® A party may be ordered to 
pay costs which are occasioned by his fault,as 
by improper resistance to the decree.^® 


31. N.T.—Bangburn v. Miles, 10 Abb. 
N.Cas. 42. 

68 C.J. p 1281 note 56. 

Partial relief 

Costs were properly Imposed on 
plaintiffs who lost 'contested ques¬ 
tions, notwithstandinsT specific per¬ 
formance was ordered to a limited ex¬ 
tent.—Wally V. Wally, 133 A. 627, 286 
Pa. 413. 

32. N-J.—Chambers v. Tulane, 9 N. J. 
Eq. 146. 

68 C.J. p 1281 note 67, p 1283 note 70. 

Dismissal of complaint 
Where the master and chancellor 
believed that plaintiff had equities dn 
his favor but did not make proof 
required for specific performance 
and dismissed complaint, taxing: half 
the costs against defendant was not 
an abuse of discretion.—^Doropoulos 
V. Miller, 86 ]^.E.2d 435, 337 lll.App. 
661. 

Reversal on appeal of decree of spe¬ 
cific performance 

Where invalid contract of married 
woman and her husband to sell real 
property which was her separate 
estate was executed in grood faith by 
all parties, and husband and wife 
refused to gro througrh with contract, 
costs in trial court in action for 
specific performance of contract 
would be taxed against husband and 
wife, notwithstanding reversal on 
appeal of decree granting specific per¬ 
formance.—^Forman v. Glasgow, Tex. 
ClvJ^P^'2I^aW.2d 846l • 


33. Iowa.—Collins v. Vandiver, 1 
Iowa 693. 

34. Tenn.—^Rogers v. Roop, 92 S.W. 
2d 423, 19 Tenn.App. 579. 

35. Ala.—Cowart v. Prater, 24 So.2d 
753, 247 Ala. 401. 

58 C.J. p 1282 note 58. 

Soma relief granted to defendant 
Under rule of civil procedure that 
successful party to suit shall re¬ 
cover of his adversary all costs in¬ 
curred, except as otherwise provided, 
joint purchaser of realty who was 
successful in suit for specific per¬ 
formance of option contained in con¬ 
tract between joint purchasers and 
which gave nondefaulting purchaser 
option to purchase share of defaulter 
was entitled to have costs taxed 
against defaulting purchaser even 
though judgment also required that 
certain amount be paid by nonde¬ 
faulting purchaser to defaulter as 
compensation for latter’s interest in 
property.—Copeland v. Bennett, Tex. 
Civ.App., 243 S.W.2d 264. 

36. S.C.—South Carolina Nat Bank 
of Charleston v. May, 44 S.E.2d 836, 
211 S.C. 290. 

37. La.—New Orleans Auction Ex¬ 
change V. Vincent 123 So. 331, 168 
La. 802. 

58 C.J. p 1283 note 78. 

38. S.C.—Alexander v. McDaniel, 84 
S.R 405, 66 S.a 252. 

39. Tex.—^Forman v. Glasgow, Civ. 
App., 219 S.W.2d 846. 

812 


40. Ala.—Cowart v. Prater, 24 So. 
2d 753, 247 Ala. 401. 

Or.—Popejoy v. Boynton, 230 P. 1016, 
112 Or. 646. 

41. Mo.—Sportsman v. Halstead, 
147 S.W.2d 447, 847 Mo. 286. 

42. N.J.—^Hughes V. Hadley, 126 A. 
33, 96 N.J.Eq. 467. 

58 C.J. p 1282 note 62. 

In suits in equity generally see Costs 
S 15. 

43. Psu—Harrigan v. McAleese, 16 A. 
81. 

44. Cal.—Kelly v. Central Pac. R. 
Co., 16 P. 390, 74 Cal. 565. 

58 C.J. p 1282 note 65. 

Allowance and apportionment 
Where institution and maintenance 
of specific performance suit by sub¬ 
tenant to protect his peaceable pos¬ 
session of realty was necessitated by 
arbitrary interference therewith by 
first tenant and his landlord, and 
subtenant was willing to do equity 
and tendered in open court rent due 
oiigrinal landlord from first tenant 
after first tenant’s default, subtenant 
was entitled to costs and a counsel 
fee to be apportioned equally between 
original landlord and first tenant.— 
Shaw V. Creedon, 32 A.2d 721, 133 N. 
J.Eq. 397. 

45. Ind.—Cortner v. Amick, 13 Ind. 
463. 

Iowa.—Collins v. Vandeyer, 1 Iowa 
578. 
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Even though a party is successful in obtaining a 
decree in his favor, either for specific performance 
or against it, as the case may be, the court may, 
in its discretion, because of fault on his part, impose 
costs on him,^® or at least a part of them,^? or 
may refuse to allow him costs because of his 
fault.^8 Thus plaintiff, although he prevails in the 
suit, may be required to pay the costs, or may not 
be entitled to costs, where the suit was unnecessary 
and vexatious,49 or where he failed to offer per¬ 
formance in his bill.50 

(3) As Affected by Tender or Absence of 
Tender 

Who may be entitled to, or liable for, costs In a 
suit for specific performance may depend on whether 
or not there has been due tender of performance by a 
party to the contract involved and to the suit. 

Costs may be imposed on plaintiff seeking specific 
performance where, without a sufficient excuse, he 
fails to tender and demand performance before 
suit,5i or, at least, plaintiff is not entitled to an 
award of costs in such case,52 and plaintiff may 
be taxed with costs where, although such tender 
is not imperative, the costs of the suit might have 
been avoided had the tender been made.52 So also 
costs should not be allowed to plaintiff where no 
application has been made by him to defendant, 
previous to the filing of the bill, to carry the con¬ 
tract into effect, and there has been no refusal or 
neglect on the part of the latter to execute the 
contract.54 

On the other hand, if plaintiff has substantially 
complied with the contract and full performance is 


prevented by defendant's conduct, defendant must 
bear the costs, even though plaintiff did not tender 
or demand performance.®^ So, although plaintiffs 
tender was faulty, defendant may be required to 
pay the costs where he refused to perform for an¬ 
other and insufficient reason,®® or never offered to 
perform.®^ Costs may be imposed on a defendant 
purchaser, even though the vendor was not able to 
make title at the beginning of the action, where 
defendant was not ready to make payment on condi¬ 
tion of getting the estate bargained for, and con¬ 
tested the case;®® but, where defendant tenders 
performance on his part both before and after 
suit, no costs should be taxed to him.®® Where 
complainant, who is granted specific performance 
of a contract to convey, does not tender payment 
within the time limited, and defendant is granted 
relief from the decree, the relief carries with it the 
entire decree, and complainant loses the right to 
costs given by the original decree.®® 

Where complainant, in a suit for specific per¬ 
formance of a contract to convey land, tenders a 
smaller sum than is found to be due, and defend¬ 
ant by his answer offers to convey on payment of 
the sum as found by the court, which complainant 
refuses to do, claiming the proper amount to be 
less, the court should not subject defendant to the 
costs of the litigation;®^ but, if defendant claims 
a much larger sum than is due him, and denies com¬ 
plainant's right to any relief, and has destroyed 
the evidence of pa 3 anents so that complainant can¬ 
not show the precise amount due, and tenders a 
smaller sum, the court, on granting the relief 
sought, may require defendant to pay the costs.®® 


46. Del.—^Liongr v. Chandler, 92 A- 
256, 10 Del.Ch. 339. 

58 C.J. p 1282 note 67. 

47. U.S.—Marthinson v. King, Ga,, 
150 F. 48, 82 C.C.A. 360. 

58 C.J. p 1283 note 68. 

48. N.J.—Cranwell v. Clinton Realty 
Co., 58 A. 1030, 67 N.J.Eq. 540. 

58 C.J. p 1283 note 69. 

49. Wls.—Seeley v. Howard, 13 Wis. 
336. 

58 C.J. p 1283 note 71. 

60. Mich.—^Palmer v. Palmer, 72 N. 
W. 322, 114 Mich. 509. 

61. Ky.—Lee v. Bickley, LittSel.Cas. 
290. 

58 C.J. p 1283 note 76. 

Bill omlttlivgr tender 

Mich.—^Palmer v. Palmer, 72 S.W. 

322, 144 Mich. 509. 

Costs of receivership 
Where testimony in accounting 
feature of speddc performance suit. 


in which decree for plaintiff was 
rendered, developed that plaintiff had 
not before institution of suit paid or 
tendered to defendants purchase price 
of property as fixed by formula con¬ 
tained in option, so that, at time re¬ 
ceiver was appointed over defendants’ 
objection, plaintiff was not entitled to 
possession of property and appoint¬ 
ment of receiver was improvldently 
made at instance of plaintiff, taxa^ 
tion of costs and expenses incident 
to receivership against defendant was 
error; such costs should have been 
taxed to plaintiff.—^Eisenburg v. 
Cornblum, 26 So.2d 49, 157 Fla. 372. 

52. Minn.—^Minneapolis, etc., R. Co. 
v. Chisholm, 57 N.W. 63, 55 Minn. 
574. 

58 C.J. p 1283 note 76. 

53. IT.S.—Hosmer v. Wyoming R., 
etc., Co., Wyo., 129 F. 883, 65 C.C. 
A. 81. 

58 ax p 1283 note 77. 
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54. N.T.—Swartwout v. Burr,. 1 
Barb. 495. 

65. Ky.—^Hart v. Brand, 1 A.K. 
Marsh. 159, 10 Am.D. 715. 

58 C.X p 1284 note 79. 

66 . Mich.—^Powell v. Dwyer, 112 N. 
W. 499, 149 Mich. 141, 11 L.R.A, 
N.S., 978—^Abraham v. Stewart, 46 
N.W. 1030, 83 Mich. 7, 21 Am.S.R. 
585. 

57. Ky.—^Ellswick v. Yellow Poplar 
Lumber Co., 172 S.W. 675, 162 Ky. 
450. 

58 C.X p 1284 note 81. 

58. N.C.—^Hobson v. Buchanan, 2 S.E. 
180, 96 N.C. 444. 

59. Iowa.—Saunders v. King, 93 N. 
W. 272, 119 Iowa 291. 

60. N.X—^Rosenstein v. Burr, 90 A 
1037, 83 N.XEa. 491. 

61. Ill.—^Downing v. Plate, 90 Ill. 
268. 

68 . Ill.—Downing v. Plate, supra. 
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SPECIFY. Tlie word "specify*^ has a restricted as 
opposed to a general meaning,i and is an ordinary 
word used in common speech and generally nnder- 
stood.2 

‘^Specify^^ is defined as meaning to designate by 
words one thing from another;^ to name express¬ 
ly,^ distinctly,^ or particularly;6 to mention or 
name^ in a specific or explicit manner to mention 
specifically^ or explicitlyto particularize to 
point out; 12 to state in full and explicit termsi^ 
or explicitly and in detail;!^ to tell or state precise¬ 
ly or in detail.i5 

‘'Specify'' has been held to be synonymous with 
"indicate” see 42 CJ.S. p 823 note 8. 

Specifying. The present participle of the verb "to 
specify.”!® It has been held to be synonymous with 
"defining” see 26 C.J.S. p 679 note 12, and "desig¬ 
nating” see 26 G.J.S. p 1240 note 51. 

Specified, Particularized, specially named.!^ 

SPECIMEN. A part or small portion of anything; 
a sample.!® 


SPECTACLE. A public display appealing, or in¬ 
tended to appeal, to the eye by its mass, propor¬ 
tions, color, etc.!® 

SPECTATOR. A bystander;®® a person who at¬ 
tends an entertainment.®! 

SPECULATE. In one sense the word "speculate” 
means to consider carefully; ponder; examine; as, 
to speculate the causes of disease; to pursue in¬ 
quiries and form conjectures on any object in one's 
mind, especially a priori and without experiment; 
theorize; conjecture.®® In this sense "speculate” has 
been held to be synonymous with "guess” see 39 
C. J.S. p 415 note 10. 

In a different sense the word "speculate” is de¬ 
fined as meaning to enter into a business transac¬ 
tion or venture from which the proceeds or returns 
are conjectural, because the undertaking is out of 
the ordinary course of business;®® to buy or sell 
with the expectation of profiting by a rise or fall 
in price ;®^ to purchase or sell with the expectation 


1. Mont.—^Roche Valley LAnd Co. v. 

215 P. 654. 655. 67 Mont. 353. 

2. Mont.—^Herrin y. Erickson, 2 P. 
2d 296. 300. 90 Mont. 259. 

3. U.S.—^Haxdy v. Mutual Ben. 

Health & Accident Ass’n. D.O.M 0 .. 
35 F.Supp. 420. 421. 

Ga.—^Morris & Eckels Co. ▼. Fulton 
Nat. Bank. 65 S.E.2d 315, 816. 208 
Ga. 222. 

58 C.J. p 1284 note 1. 

Plirases employinsr the word **spec- 
Ify’* and as to which more recent ad¬ 
judications have not been found see 
58 C.J. p 1284 notes 13-18. 

4. Mont.—^Herrin v. Erickson, 2 P. 
2d 296. 300. 90 Mont. 259.\ 

58 C.J. p 1284 note 2. 

& Iowa.—^A. M. Billow & Co, v. City 
of Monticello. 124 N.W. 186, 189, 
145 Iowa 424. 

6 . Mont.—Herrin v. Erickson, 2 P. 
2d 296. 300, 90 Mont. 259. 

58 C.J. p 1284 note 4. 

7. Ga.—Gray v. Aiken, 54 S.B.2d 587, 
589, 205 Ga. 649. 

Mont.—Aleksich v. Industrial Acci¬ 
dent Fund, 151 P.2d 1016. 1021, 116 
Mont. 127—^Roche Valley Land Co. 
V. Barth. 215 P. 654, 655, 67 Mont. 
353. 

Tenn.—(State, for Use of Sullivan 
County, V. O’Dell, 84 S.W.2d 577, 
578, 169 Tenn. 248. 

Tex.—Collins v. Smith, 175 S.W.2d 
407, 409. 142 Tex. 36. 

& Ga.—Gray v. Aiken, 54 e.B.2d 587, 
689, 205 Ga. 649. 

Mont.—Aleksich v. Industrial Acci¬ 
dent Fund, 151 P.2d 1016, 1021, 116 
Mont. 127—^Roche Valley Land Co. 


V. Barth. 215 P. 654, 655, 67 Mont. 
353. 

Tex.—Collins v. Smith, 176 S.W.2d 
407, 409, 142 Tex. 36. 

9- Mont.—Herrin v. Erickson, 2 P. 

2d 296, 300, 90 Mont. 259. 

58 C.J. p 1284 note 5. 

10. Iowa.—A. M. Dillow & Co. v. 
City of Monticello, 124 N.W. 186, 
189, 145 Iowa 424. 

Mont.—^Roche Valley Land Co. v. 
Barth, 215 P. 654, 655, 67 Mont 353. 

11. U.S.—^Hardy v. Mutual Ben. 
Health & Accident Ass’n, D.C.M 0 ., 
35 F.Supp. 420, 421. 

Ga.—^Morris & Eckels Co. v. Fulton 
Nat Bank, 65 S.E.2d 815, 816, 208 
Ga. 222 

58 C.J. p 1284 note 7. 

12. U.S.—^Hardy v. Mutual Ben. 
Health & Accident Ass’n, D.C.M 0 ., 
35 F-Supp. 420, 421. 

Ga—^Morris & Eckels Co. v. Fulton 
Nat. Bank, 65 S.E.2d 815, 816, 208 
Ga 222. 

58 C.J. p 1284 note 8. 

13. Mont—^Herrin v. Erickson, 2 P. 
2d 296, 300, 90 Mont 259. 

58 C.J. p 1284 note 9. 

14. Iowa—A. M. Billow & Co. v. 
City of Monticello, 124 N.W. 186, 
189, 145 Iowa 424. 

15. Ga—Gray v. Aiken, 54 S.E.2d 
587, 589, 205 Ga 649. 

Mont—Aleksich v. Industrial Acci¬ 
dent Fund, 151 P.2d 1016, 1021, 116 
Mont. 127—^Roche Valley Land Co. 
V. Barth, 215 P. 664, 655, 67 Mont 
353. 

Tex.—Collins v. Smith, 175 S.W.2d 
407, 409, 142 Tex. 36. 
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18, Webster New IntD. 

58 C.J. p 1285 note 19. 

“Specifying out*' see 67 C.J.S. p 586 
note 54. 

17. N.H.—Page v. Ordway, 40 N.H. 
253, 256. 

58 C.J. p 1285 note 21. 

Phrases employing the word "spec¬ 
ified’* and as to which more recent 
adjudications have not been found 
see 58 C.jr. p 1285 notes 22*—28. 

Defined by application of present 
tense meanings 

“The word 'specified* has a clearly 
defined meaning. 'Transitive: to 
mention or name in a specific or ex¬ 
plicit manner; to tell or state pre¬ 
cisely or in detail; as to specify ar¬ 
ticles. Intransitive: to speak pre¬ 
cisely or in detail; to give full par¬ 
ticulars.***—^Buke Power Co. v. Es¬ 
sex County Board of Taxation, 7 A.2d 
409, 410, 122 N.XLaw 589. 

18. Idaho.-—People v. Freeman, 1 
Idaho 322, 323. 

58 C.J. p 1285 note 30. 

19. Vt—Kinsley v. Herald & Globe 
Ass’n, 34 A.2d 99, 101, 113 Vt. 272, 
148 A.L.R. 1164. 

ao. Iowa—Music v. Be Long, 229 N. 
W. 676, 676, 209 Iowa 1068. 

Puerto Rico.—People v. Ramirez, 
18 Puerto Rico 266, 268. 

22. New Standard D. 

23. Tex.—Hopper v. Tancil, Com. 
App., 3 S.W.2d 67, 70. 

24. N.J.—Clucas V. Bank of Mont¬ 
clair, 166 A. 311, 313, 110 N.J.Law 
394, 88 A.L.R. 302. 
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of profiting by anticipated but conjectural fiuetua- 
tions in price ;25 to take the risk of loss in view of 
possible gain.26 The term is often used in this 
sense somewhat deprecatively,27 signifying to en¬ 
gage in a hazardous business transaction, for the 
chance of unusually large profits.28 

SPEGTTLATION. A comprehensive teim.29 In one 
sense it means the act of speculating mentally-^® 
In this sense ^^speculation’’ has been held to be 
synonymous with “guess” see 39 C.J.S. p 415 note 
10, and “conjecture” see 15 C.J.S. p 972 note 23.1. 
It has been compared with, or distinguished from, 
“inference” see 43 C.J.S. p 375 note 48. 

In a different sense “speculation” is defined as 
meaning the act of speculating, by engaging in 
business out of the ordinary, or by dealing with a 
view of making profit from conjectural fiuctuations 
in the price rather than from earnings out of the 
ordinary profit of trade, or by entering into a 
business venture involving unusual risks, for a 
chance of an unusually large gain or profit the 
investing of money at a risk of loss on the chance 
of unusual gain.22 

When used with respect to a purchase of prop¬ 
erty the term is said to mean that the purchaser 
is getting the property for much less than it is 
worth,23 or to mean the act or practice of buying 
land, goods, shares, etc., in expectation of selling at 
higher prices.24 


I In Gaming § 1 h terms relating to speculation 
are defined. 

SPECULATIVE. The word “speculative’^ has 
varied meanings.35 In its origin it implies a vision 
or an outlook,26 and it is sometimes used as mean¬ 
ing a conclusion reached by the faculty or process 
of intellectual examination, search, and reasoning; 
sometimes as meaning conjecture, guesswork, and 
surmise.27 

In one sense it is defined as meaning strictly 
theoretical or purely scientific; aiming at or pur¬ 
sued for knowledge only, and not immediately 
concerned with practice; opposed to practical and 

experimental.38 

In the commercial sense, “speculative” means 
disposed toward speculation as distinguished from 
investment.28 

Speculative value, A term which when used with 
respect to corporate stock is said to mean the value 
based on calculation of future prospects and con- 
tingencies.4® “Speculative value” has been com¬ 
pared with, or distinguished from, “fair market 
value” see 35 C.J.S. p 485 note 28, and “intrinsic 
value” see 48 C.J.S. p 752 note 20. 

Other phrases employing the word “speculative” 
are set out in the note.^^ 

SPECULATOR. One who speculates; one who 
habitually engages in commercial or financial specu- 


25. Tex.—^Hopper v. Tancil, Com. 
App., 3 S.W.2d 67. 70. 

26. Mont.—^Lawson v. Cobban, 99 P. 
128, 130, 38 Mont. 138. 

Wis.—Arentsen v. Moreland, 99 N.V7. 
790, 796, 122 Wis. 167, 66 Lf.R.A. 
973, 106 Am.iS.R. 951, 2 Ann.Cas. 
628. 

27. Tex.—^Hopper v. Tancil, Com. 
App., 3 ■S.W.2d 67, 70. 

28. N.J.—Clucas v. Bank of Mont¬ 
clair, 166 A. 311, 313, 110 N.J.Law 
394, 88 A.L.R. 302. 

Tex.—Hopper v. Tancil, Com.App., 3 
S.W.2d 67, 70. 

29. Ohio.—Ochsner v. Cincinnati 
Tract. Co., 16 Ohio App. 204, 206. 

sa New Standard D. 

Similarly defined by the application 
of the meaningrs of the word “specu¬ 
late."—Ochsner v. Cincinnati Tract. 
Co., supra. 

31. Ga.—^Martin v. Citizens* Bank of 
Marshallville, 171 S.B. 711, 714, 
177 Ga. 871. 

Tex.—^Hopper v. Tancil, Com.App., 8 
S.W.2d 67, 70. 

32. Tex.—Hopper t. Tancil, supra. 


33. Tenn.—^Maxwell v. Bums, Ch.A., 
59 S.W. 1067, 1071. 

Tex.—Hopper v. Tancil, Com.App., 
3 S.W.2d 67, 70. 

34. U.S.—U. 6. V. Kettenbach, C.C.A. 
Idaho, 208 F. 209, 213. 

Mont.—Outlook Farmers* Elevator 
Co. V.' American Surety Co., 223 P. 
905, 910, 70 Mont. 8. 

35. Minn.—^Hiber v. City of St. Paul, 
16 N.W.2d 878, 881, 219 Minn. 87. 

36. N.T.—^Appeal of Bronx Parkway 
Commission, 182 N.T.S. 760, 761, 
192 App.r>iv. 412. 

37. Minn.—^Hiber v. City of St. Paul,' 
16 N.W.2d 878, 881, 219 Minn. 87. 

38. New Standard D. 

39. U.S.—^Mutual Li. Ins. Co. of New 
York V. Liajie, C.C.Ga., 161 F. 276,i 
284. 

40. Pa.—Commonwealth v. Edgrerton 
Coal Co., 30 A. 125, 129, 164 Pa. 
284, 299. 

‘^Speculative or tradingr valued’ 

The phrase when used in reference 
to bonds is said to mean that they 
possess a value followingr from a pos¬ 
sibility or probability, dependent on 
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the future happening: of certain con- 
ting’encies respecting: the kflairs of 
the company issuing: them, that they 
would in the future acquire a sub¬ 
stantial cash market value.—Haig:ht 
V. Stewart, 172 P. 769, 773, 36 Cal. 
App. 514. 

41. Phrases 

(1) “Speculative builder** see Con¬ 
tracts § 11. 

(2) ‘^Speculative damag:es** see 
Damag:es § 2. 

(3) “Speculative investment** see 
48 C.J.S. p 762 note 7. 

(4) “Speculative securities** see 79 
C.J.S. p 951 note 11. 

(5) “Speculative transaction;** as 
used in a contract providing” for co¬ 
operation between dealers and one 
financing them, it has been held that 
the phrase means one outside the 
range of ordinary buying and selling, 
as dealers or brokers, and involves 
elements of risk and uncertainty de¬ 
pendent on fluctuations in the market 
more or less remote in time.^^—^Rosen- 
blum V. Spring:lleld Produce Broker¬ 
age Co., 137 N.E. 357, 360, 243 Mass. 
lll-^58 C.J. p 1285 note 49. 
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lation.** "Speculator’’ has been distinguished from 
"investor” see 48 C.J.S. p 762 note 10. 

SPECULUM. An instrument for dilating certain 
passages of the body and throwing light within 
them^ thus facilitating examination or surgical op- 

erations.^5 

SPEECH. The act of speaking.^^ 

The constitutional guaranty of freedom of speech 
is treated in Constitutional Law § 213. Picketing 
as an exercise of the right of freedom of speech see 
Picket; Picketing, 70 C.J.S. p 1054 note 68. Right 
of speech as an incident of the right of highway 
travel see Highways § 233 a. 

SPEED. A relative term,45 the ordinary signifi¬ 
cance of which, when used in relation to any vehicle, 
is rapidity of motion.46 

As a verb, "speed” is defined as meaning to make 
haste; to hurry; to move with celerity.^7 

Speed is treated in many titles throughout this 
work, and for specific references see the various 
title indexes and consult the Descriptive-Word In¬ 
dex. 

SPEEDOMETER. An instrument for indicating 
speed or velocity; a tachometer; a device, as that 
on an automobile, which measures distance as well 
as speed; an odometer.^^ The admissibility of the 
fixed position of the hand or needle of a speed¬ 
ometer after a collision as evidence of speed is 
treated in Motor Vehicles § 516 r. 

SPEEDWAY. A public course on which speeding, 
especially of harness horses, is allowed; a highway 


reserved for high-speed vehicles.^® The term may 
refer to a boulevard.®® 

The law applicable to automobile races and tests 
conducted upon tracks and speedways is treated in 
Motor Vehicles §§ 577-587. 

SPEEDY. Rapid in motion or performance; 
quick.®! 

The right of a person accused of crime to a speedy 
trial existed in England from the very earliest time, 
and in the United States is guaranteed by the Sixth 
Amendment to the federal Constitution, and in 
most states by constitutional or statutory provi¬ 
sions. The right to a speedy trial in criminal 
prosecutions is treated in Criminal Law §§ 466- 
468. 

SPELL. The noun "spell,” in one sense, means a 
turn of duty in relief of another.®^ In a different 
sense it means a formula used as a charm; an in¬ 
cantation; hence, anything operating as a charm; 
also, a condition of enchantment; overpowering 
sway; fascination;®® and in this sense it is said 
to be synonymous with the word spellbind or spell¬ 
bound.®^ 

As a verb, "spell” means to name in their proper 
order the letters of, as a word.®® 

SPELLBIND. To bind or hold by or as if by a 
spell or charm; to fascinate; charm.®® 

SPEND. In common parlance and according to the 
dictionaries,®'^ "to spend” means to pay out money 
for things needed or desired,®® and it implies re¬ 
ceiving something in return.®® 


42. New Standard D. 
peculator in stocks 

The in-and-out market hanger-on 
who buys and sells through brokers 
on margin is a typical .example of the 
pure speculator in stocks.—U. S. v. 
Chinook Inv. Co., C.C.A.Or., 136 F.2d 
384, 985. 

43. Ky.—^Zerr v. Zerr, 221 6.W. 550, 
551, 188 Ky. 233. 

44. Pa.—Commonwealth v. Barnes, 
162 A. 670, 675, 107 Pa.Super. 46. 

45. Ala.—Louisville, etc., R. Co. v. 
Williams, 62 So. 679, 683, 183 Ala. 
138, Ann.Cas.l915D 483. 

m.— Adams V. Cleveland, C., C. & St. 
L. B. Co., 90 N.R 382, 383, 243 Ill. 
191. . 

68 C.J. p 128*6 note 57. 

^Speed” Is a soalor auaaLtity equal 
to magnitude of velocity and is al¬ 
ways relative to a-stated frame of 


reference.—^Birnbaum v. Kirchner, 85 
N.E.2d 191, 195, 337 IlLApp. 25. 
DependexLt on condltioiis 
A rate of speed which would be 
deemed high and rapid under some 
conditions would be deemed low and 
slow under others.^—^Louisville & N. 
R. Co. V. Williams, 62 So. 679, 683, 
183 Ala. 138, Ann.Cas.l915D 483. 

46. D.C.—Application of Reo Motor 
Car Co., 16 F.2d 349, 67 App.D.C. 9. 

47. N.Y.—People v. Hairis, 50 N.T. 
S.2d 745, 754, 182 Misc. 787. 

43. Webster New Int.D. 

49. Webster New Int.D. 

**Highway'* as not including a speed¬ 
way see Highways S 1 a. 

50. Mass.—^Howe v. Lowell, 51 N.E. 
536, 541, 171 Mass. 675. 

51. Webster New Int.D. 

''Speedy justice" see 51 C.J.S. p 1 
note 8. 


52. New Standard D. 

53. New Standard B. 

54. Ala—^Louis V. (State, 130 iSo. 904, 
905, 24 AlaApp. 120. 

55. Webster New IntB. 

Errors of spelling, or misspelling, see 
the index to the titles Indictments 
and Information; Names; Plead¬ 
ing. 

56. Ala—^Louis V. (State, 130 So. 904, 
905, 24 AlaApp. 120. 

"Spellbound” 

Bound by or as by a spell; fascin¬ 
ated.—^Louis V. State, supra 

57. Wis.—^In re Holmes’ Estate, 289 
N.W. 638, 641, 233 Wis. 274. 

58. Wis.—^In re Holmes* Estate, su¬ 
pra 

59. Wis,—^In re Holmes' Estate, su¬ 
pra 
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The word "spend” is further defined as meaning "Spend” has been held to be equivalent to, or 
to consume by using in any manner; to use up, to synonymous with, "consume” see 16 C.J.S. p 1520 
exhaust, distribute, as to expend money or any other note 76, and it has been compared with "expend” see 
possession.^<^ 35 C. J.S. p 206 note 98. 

eo. Ohio.—Levenson v. Wolfson, 182 
N.El 116. 42 Ohio App. 332. 
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SPENDTHRIFTS 

This Title includes persons incapacitated by their wastefulness; their rights and disabilities in general; 
control and protection of their properly; and legal proceeding's affecting such persons. 

scatters not in this Title, treated dsewhere In worit, see DescriptiTe-Wozd Index 

Analysis 

§ 1. Definition—818 

2. Power to regulate and statutory provisions—^p 818 

3. Who may be adjudged spendthrifts—^p 819 

4. Guardianship of spendthrifts—^p 819 

5. Disabilities of spendthrifts—p 828 

6. -Contracts—p 829 

7. -Transfers and conveyances of property—p 829 

8. Actions by or against guardian or spendthrift—p 830 

9. Citation proceedings for property of ward withheld—p 832 

10. Liability on guardianship bonds—p 832 

See also descriptive word index in the back of this Volume 


§ 1. Definition 

A spendthrift Is one who spends money profusely 
or Improvldently. 

A ^'spendthrift/^ in the broad sense of the term, 
is one who spends money profusely or improvident- 
ly.i Statutes have defined a "spendthrift” to be 
a person who, by excessive drinking, gambling, idle¬ 
ness, or debauchery of any kind shall so spend, 
waste, or lessen his estate as to expose himself or 
his family to want or suffering, or expose the town 
to charge or expense for the support of himself or 
his family ;2 one who is liable to be put under 
guardianship because of excessive drinking, gam¬ 
ing, idleness, or debauchery.3 

§ 2. Power to Regulate and Statutory Pro¬ 
visions 

Statutes providing for the guardianship of spend¬ 
thrifts are based on the right of the government to pro¬ 
tect the property of citizens for the benefit of them¬ 
selves, their families, and the community; the power 


conferred Is an extraordinary one which should be ex¬ 
ercised with great caution. 

Statutes providing for the guardianship of spend¬ 
thrifts are based on the right of the government to 
protect the property of citizens for the benefit of 
themselves, their families, and the community.^ 
Such statutes are not designed with a single regard 
for the interests of the town which may be put to 
an expense if action is not taken, but also impose a 
public duty to restrain the spendthrift from a course 
of vicious excesses which may bring misery and suf¬ 
fering both to him and to his family.6 

The power conferred by a statute providing for 
the guardianship of a spendthrift's property is an 
extraordinary one,® founded on considerations of 
public policy,7 and should be exercised with great 
caution® and with a view to all the purposes con¬ 
templated by the statute.® Where the power to 
make donations is restricted by statute, it has been 
held that beyond those limitations the law will not 
attempt further to control acts of generosity.^® 


1 . ITeb.—^Taylor v. Koenixsteln, 260 
N.W. 644, 128 Neb. 809. 

58 C«jr. p 1288 note 1. 

a. Mass.—Mitchell v. Mitchell, 43 N. 

E.2d 783, 312 Mass. 154. 

58 aj. p 1288 note 2. 

XlttLe chaagre In deflnitioa 
It has been stated that there has 
been little changre from 1783 to the 
present time in the legislative def¬ 
inition of a spendthrift.—Mitchell v. 
Mitchell, supra. I 


I 3, Neb.—^Taylor v. Koenigstein, 260 
I N.W. 544, 128 Neb. 809. 

4ai Mass.—Bond v. Bond, 2 Pick. 382. 

5. Mass.—Norton v. Leonard, 12 

Pick. 152. 

58 C.J. p 1288 note 4. 

6. Mass.—^Norton v, Leonard, 12 

Pick. 152. 

R.I.—Hamilton v. North Providence 
Prob. Ct. 9 R.L 204. 

7. Mass.—Norton v. Leonard, 12 
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Pidc. 152—Smith v. Spooner, 8 
Pick. 229. 

8 . Wis.—In re Reed, 182 N.W. 329, 
173 Wis. 628, 17 A.L.R. 1063. 

68 C.J. p 1289 note 7. 

9- Mass.—Norton v. Leonard, 12 
Pick. 162. 

58 ax p 1289 note 8. 

10 . Philippine.—^Martinez v. Mar- 
tine 2 ^ 1 Philippine 182, 
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There is other authority, however, that such laws 
are in their nature emergency laws and should be 
construed liberally to the end that their purpose 
may be effectuated.^' 

§ 3. Who May Be Adjudged Spendthrifts 

A married woman who has the exclusive control 
of her property may be placed under guardianship as a 
spendthrift. 

A married woman who has the exclusive control 
of her property may be placed under guardianship 
as a spendthrift,12 although the guardianship of the 
property is also coupled with guardianship of the 
person.i2 

§ 4. Guardianship of Spendthrifts 

a. Appointment of guardian 

b. Custody and control of spendthrift’s 

person and estate 

c. Release from, or discharge of, guard¬ 

ianship 

a. Appointment of Guardian 

(1) Proceedings to appoint 

(2) Letters of guardianship and proof 

of appointment 

(3) Filing notice of appointment and in¬ 

ventories ; bond 

(4) Wrongful appointment 

(1) Proceedings to Appoint 

(a) In general 

(b) Jurisdiction of courts 

(c) Who may institute procee<Sngs; 

parties 

(d) Pleadings 

(e) Notice 

(f) Hearing 

(g) Evidence 


(h) Decree 

(i) Review 

(a) In General 

Proceedings fop the appointment of a guardian of 
an alleged spendthrift are regulated by statute, and are 
analogous to, and conform as near as may be to, pro¬ 
ceedings to adjudge a person a lunatic. 

Proceedings for the appointment of a guardian of 
an alleged spendthrift are regulated by statute, and 
are analogous to, and conform as near as may be 
to, proceedings to adjudge a person a lunatic.l^ 
The proceeding, as provided for under some stat¬ 
utes, is considered an adversary proceeding.!® xhe 
creation of a spendthrift trust directing the trustee 
to have possession of the trust property and to pay 
the income therefrom over to cestui que trust in 
such manner as the trustee shall deem most efficient 
and for the best interests of the cestui que trust 
does not deprive the court of the power to appoint 
a conservator for the cestui to receive the income 
when paid over and use it for the maintenance and 
support of his ward, where the existence of facts 
justifying the appointment of a conservator is 
shown.!® 

Appointment of temporary guardian^ Under 
some statutes a temporary guardian may be ap¬ 
pointed pending the hearing for the appointment 
of a permanent guardian where the welfare of the 
spendthrift requires such an appointment.^^ 

Disinterested person. If a necessity exists for 
the appointment of a disinterested person as guard¬ 
ian of a spendthrift, the one chosen should be dis¬ 
interested in the complete sense, lest hostility be¬ 
tween him and any person having a real interest 
disrupt the orderly administration of the guardian¬ 
ship.!® 

Ability of spouse to support. The f^-ct that a 
husband is able to support his wife will not prevent 


11. Ill.—Johnson ▼. Kilpatrick, 250 
IlLApp. 416. 

12. RI.—Tillinghast v. Holbrook, 7 
R.I. 230. 

58 C.J. p 1289 note 12. 

13- R.I.—Tillinghast ▼. Holbrook, 
supra. 

14. Ill.—In re Bishop, 149 Ill.App. 
491. 

58 C.J. p 1290 note 22. 

Ibi the Philippines 

Proceedings under the statute to 
declare the father a prodigal have 
been held required to be made in an 
ordinary action.—^Martinez v. Mar¬ 
tinez, 1 Philippine 182. 


15. Mass.—Mitchell v. Mitchell, 43 
IT.E.2d 783, 312 Mass. 154. 

16. Ill.—^Bradshaw v. Lucas, 214 Ill. 
App. 218. 

Creation of spendthrift trust see the 
C.J.>S. title Trusts § 22, also 65 C. 
J. p 232 note 83-p 233 note 96. 

17. Mass.—Waitt v. Badger, 60 N.B. 
2d 375, 318 Mass. 101. 

Basis and time limit 

The appointment of a temporary 
guardian for a spendthrift pursuant 
to statute is founded on necessity 
and limited to time necessary to de¬ 
termine whether a permanent guard¬ 
ian should be appointed.—Waitt v. 
Badger, supra. 


Appointment held iminrop®* 

In a proceeding for the appoint¬ 
ment of a coguardian the appoint¬ 
ment of a temporary guardian to 
serve with the permanent guardian 
until the coguardian was appointed 
was held unnecessary where the per¬ 
manent guardian's management of 
the property of the ward was not im¬ 
pugned.—Waitt V. Badger, supra. 

18. Mass.—Waitt v. Badger, supra. 

Person held disqualified 

Attorney who represented spend¬ 
thrift's wife in a prior proceeding in¬ 
volving the spendthrift trust would 
be a person interested in subject mat¬ 
ter of the guardianship and disquali¬ 
fied from appointment.—Waitt v. 
Badger, supra. 


819 



§4 


SPENDTHRIFTS 


81 C.J.S. 


her being placed under guardianship as a spend¬ 
thrift,but the court may consider such fact as 
bearing on the probability of her becoming a public 
charge.^® 

Indemnity for relinquishment of proceedings. 
Where no provision therefore is made by statute, 
security accepted from the alleged spendthrift, by 
the authorities intrusted with the power to bring 
spendthrift proceedings, in consideration for the 
relinquishment of the proceedings, is illegal and 
voicL^i 

(b) Jurisdiction of Courts 

The Jurisdletion of particular courts to appoint 
guardians of spendthrifts Is governed by statute or con¬ 
stitutional provision, and generally Is In some court in 
the district In which the spendthrift resides. 

The jurisdiction of particular courts to appoint 
guardians of spendthrifts is regulated by statute or 
constitutional provision ,22 and courts have been 
held to have no power to appoint a guardian of an 
alleged spendthrift except as that power is granted 
by statute.22 Under some statutes the residence of 
the spendthrift determines the court having juris¬ 
diction of the appointment of a guardian of the 
person and estate of the spendthrift, regardless of 
where his property may be locatcd.2^ Where the 
method of procedure for the appointment of a 
guardian of a spendthrift is prescribed by statute, 
it is prerequisite to the exercise of the jurisdiction 
of the court that that method be followed.25 

Appointment of successor. In the event of the 
death or resignation of the guardian of a spend¬ 


thrift, jurisdiction to act on an application or peti¬ 
tion for appointment of a successor, it has been 
held, is in the probate court of the county in which 
the spendthrift is a resident or inhabitant, if he 
is a resident or inhabitant of the state,26 and, if he 
resides outside the state, jurisdiction is in either the 
probate court which made the original appointment 
of guardian or the probate court of the county in 
which the estate from which the spendthrift’s in¬ 
come is derived is in the course of administration.27 

(c) Who May Institute Proceedings; Parties 

Proceedings for the appointment of guardians for 
spendthrifts may be Instituted only by those authorized 
by statute so to do, and are generally limited to desig¬ 
nated public officials and relatives of the alleged spend¬ 
thrift. 

The question as to the persons who may apply 
for the appointment of a guardian is usually regu¬ 
lated by statute .22 Under statutes so providing a 
designated board or official or a relative of the al¬ 
leged spendthrift may institute proceedings for the 
appointment of a guardian for him;22 and, under 
a statute conferring authority on a designated board 
or officers of the town to which a person belongs to 
institute proceedings for the appointment of a 
guardian of a spendthrift, the designated board or 
officials of the town where the alleged spendthrift 
resides or is present at the time of the appointment 
may institute such a proceeding,^® although the 
legal settlement of such spendthrift is in another 
countySi or state .22 Only the persons named in 
the statute as authorized to institute such proceed¬ 
ings are authorized so to do,22 and, in the absence 


IS. R.I.—TilUnghast v. Holbrook, 7 
HI. 230. 

20. R.I.—^Tillinghast ▼. Holbrook, 
supra. 

21. Mass.—Norton ▼. Leonard, 12 
Pick. 152. 

58 C.J. p 1294 note 15. 

22. Ill.—Ure v. Ure, 79 N.E. 163, 223 
Ill. 454. 114 Ain.S.R. 336. 

Jurisdiction to appoint guardicm for: 
Brunkard see Drunkards § 2. 
Infant see Guardian and Ward S§ 
8 - 11 . 

Insane person see Insane Persons 5 

10 . 

23. Mass.—Mitchell v. Mitchell, 43 
N.K2d 783, 312 Mass. 154. 

Probate court 

Mass.—^Mitchell v. Mitchell, supra. 

24. Conn.—Appeal of Beach, 138 A. 
905, 107 Conn. 1, error dismissed 49 
S.Ct. 7, 278 U.S. 661, 78 DEd. 668. 

58 C.J. p 1290 note 19. 

25. Mass.—Mitchell v. Mitchell, 43 
N.E.2d 783, 312 Mass. 154. 

26. Maas.—Waitt v. Badger, 60 N. 
EL2d 375, 318 Mass. lOL 


27. Mass.—Waitt v. Badger, supra. 

28. Mass.—Mitchell v. Mitchell, 43 
N.E.2d 783, 312 Mass. 154. 

58 C.J. p 1290 note 28. 

Gonstmctioii 

The legislature, in enacting the 
statute dealing with the appointment 
of guardians for spendthrifts, must 
be held to have been familiar with 
the construction given to the pred¬ 
ecessors of the statute.—Mitchell v. 
Mitchell, supra. 

29. Mass.—Dexter v. Dexter, 186 N. 
E. 782, 283 Miass. 327. 

Amendment 

(1) The purpose of a statute add¬ 
ing the words **a relation or rela¬ 
tions’* to those enumerated as being 
authorized to petition for the ap¬ 
pointment of a guardian for a spend¬ 
thrift was to enlarge the class of per¬ 
sons who might petition therefor.— 
Dexter v. Dexter, supra. 

(2) The substitution of the words 
“a relative** for the words *'a relation 
or relations** in statute enumerating 
those authorized to petition for 
guardianship of a spendthrift was a 

82Q 


mere verbal change making no alter¬ 
ation in the substance of the stat¬ 
ute.—^Dexter v, Dexter, supra. 

Wife 

The wife of a spendthrift husband 
is a “relative.**—^Dexter v. Dexter, 
supra. 

30. Vt.—Cushing v. Hale, 8 Vt. 38. 

58 C.J. p 1289 note 16. 

31. Mass.—Stacey t. Benson, 18 
Pick. 496. 

32. Vt—Cushing v. Hale, 8 Vt 38. 

33. Mass.—Mitchell v. MitcheU, 43 
N.E.2d 783, 312 Mass. 154. 

Statute not permissive 
The statute dealing with the ap¬ 
pointment of guardians for spend¬ 
thrifts is not permissive as to who 
may file the petition for appointment 
of a guardian.—^Mitchell v. Mitchell, 
supra. 

PowMT to entertain 
The probate court has no power to 
entertain a petition for such an ap¬ 
pointment, unless it is brought by 
some of the persons named in that 
statute.—Mitchell v. MitcheU« supra. 
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of statutory permission, proceedings may not be 
instituted by the spendthrift or his attorney,or 
by one not the wife of the spendthrift and not 
otherwise related to him,35 or by residents of the 
town in which an alleged spendthrift has his legal 
settlement.35 

The legal guardian of a spendthrift is entitled to 
object on behalf of his ward to the intrusion of 
a stranger into the guardianship at the instance of 
another stranger as unnecessary and wasteful, and 
hence may object to the appointment of a co¬ 
guardian for his ward.37 The appointment of one 
as guardian ad litem and next friend for the minor 
children of the spendthrift and the spendthrift’s 
wife in a proceeding for the revocation or discharge 
of the spendthrift’s guardianship confers no au¬ 
thority on the one so appointed to act as such 
except in that proceeding, and hence does not en¬ 
title him to so act in a subsequent proceeding for 
the appointment of a coguardian.33 

(d) Pleadings 

A petition to appoint a guardian for an alleged 
spendthrift must allege facts sufficient to establish the 
right to appoint a guardian for him. 

The petition must allege facts which show that 
the person complained of is subject to guardianship 
as a spendthrift within the statutory meaning of the 
tenn.39 Where the form of an application is not 
specifically prescribed by statute, it is not necessary, 
in order to give the court jurisdiction of the sub¬ 
ject matter, that the statement of grounds warrant¬ 
ing the appointment of a guardian shall be in the. 
exact words of the statute.^® However, a petition, 
which contains all the allegations required by the 
statute to authorize the appointment, is suflScient.^^ 
It is not necessary, in a proceeding for the appoint¬ 
ment of a guardian for a married woman having 
separate control of her property, that the complaint 
allege that the husband is unable to support his 


wife.^* 

Sufficiency determined hy court. Whether or not 
the application is a proper application within the 
meaning of the statute is to be determined by the 
trial court.43 

Waiver of defects, A subsequent general appear¬ 
ance constitutes a waiver of any alleged technical 
insufficiency in the allegations of the application.^^ 

(e) Notice 

In proceedings for the appointment of a guardian 
of a spendthrift the giving of notice as required by 
statute Is Jurisdictional. 

In proceedings for the appointment of a guardian 
of a spendthrift, the giving of notice as required by 
statute is jurisdictional, and the lack of it deprives 
the court of power to make a yalid decree in the 
premises.'*^ However, where the petition is by the 
spendthrift himself, service of notice on him is 
not necessary.^5 a statute authorizing proceedings 
for the appointment of a guardian for one who 
resides outside the jurisdiction, after notice has 
been given to all parties interested under the direc¬ 
tion of the court, has no application where the party 
alleged to be a spendthrift resides within the juris¬ 
diction and is absent only for the purpose of 
travel.^^ 

Waiver of notice. A subsequent general appear¬ 
ance constitutes a waiver of lack of or defective 
notice.^3 

In collateral action attacking the jurisdiction of 
the court to appoint a conservator because of al¬ 
leged insufficiency of service of summons, the 
record of the court in which the proceedings were 
had containing express recitals showing jurisdiction 
of the person must be held to be conclusive.^3 

By whom given. Service by petitioner is improp¬ 
er where the statute requires that service be made 
by a disinterested person.50 


Assent to petltloiL 
The fact that commissioner of pub¬ 
lic welfare of city assented to the 
iilinsr of petition by attorney of al- 
legred spendthrift for his appointment 
as guardian of the alleged spend¬ 
thrift did not constitute the commis¬ 
sioner the petitioner for the appoint¬ 
ment of guardian.—^Mitchell v. 
Mitchell, supra. 

34, Maas.—^MitcheU v. Mitchell, su¬ 
pra. 

35. Mass.—^Bowdltch ▼. Bowdltch, 
50 ^.E.2d 65, 814 Mass. 410. 

86 . B.I.—McKenna v. McKenna, 69 
A. 844, 29 R.I. 224. 

TTn-der an early statute any inhabi¬ 
tant of the town where the alleged 


spendthrift resided was competent 
to bring the matter before the court 
by petition.—^Baker v. Searle, 2 R.I. 
115—58 C.J. p 1290 note 25. 

37. Mass.—^Waitt v. Badger, 60 NT. 
K2d 375, 318 Mass. 101. 

38. Mass.—^Waitt v. Badger, supra. 

39. Me.—^Young v. Young, 82 A. 782, 
87 Me. 44. 

58 C.J. P 1290 note 29. 

40. Ill.—In re Bishop, 149 Ill.App. 
491. 

41. Me.—Young v. Young, 32 A. 782, 
87 Me. 44. 

48. R.L—^Tillinghast T. Holbrool^ 7 
R.I. 230. 


43. Ill.—^In re Bishop. 149 IlLApp. 
491. 

44. Ill.—^In re Bishop, supra. 

45. Ill.—Bishop V. Welch, 149 HI. 
App. 491. 

46. II.I.—Pratt V. Pawtucket Prob. 
Ct., 48 A 943, 22 R.I. 596. 

47. Philippine.—^Yangco v. Manila 
Ct. of First Instance, 29 Philippine 
183. 

58 C.J. p 1290 note 38 [a]. 

48. IlL—^In re Bishop, 149 Ill.App. 
491. 

49. Ill.—^In re Bishop, supra. 

50. B.I.—^Baker v. Searle, 2 R.L 115. 
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To whom given. Where the statute requires no¬ 
tice to be served on all known parties interested, 
it has been held that a notice served on the alleged 
spendthrift who is of age constituted a sufficient 
legal service,51 without service on his wife, son, 
or other relative,5^ since the liability of the wife, 
son, or other relative for the support of the spend¬ 
thrift does not constitute such an interest as re¬ 
quires notice under the statute.® ^ 

Sufficiency. Notice given in the manner provided 
by a constitutional statute is sufficient;®^ and it 
has been held that, where service cannot be made 
in the manner provided by statute, actual personal 
service is sufficient®® 

(f) Hearing 

The alleged spendthrift Is entitled to a hearing if 
requested, and cannot be declared a spendthrift except 
on evidence given in court under sanction of an oath. 

The alleged spendthrift is entitled to a hearing if 
requested and an opportunity to examine the evi¬ 
dence against him,®® and cannot be declared a 
spendthrift except on evidence given in court under 
sanction of an oath.®^ 

Question for jury. Where reasonable men might 
differ in their conclusions, the question of what is 
likely to occur if a guardian is not appointed is 
primarily for the jury.®® 

(g) Evidence 

The general rules of evidence are applicable In pro¬ 
ceedings for the appointment of a guardian of a spend¬ 
thrift. 

The general rules of evidence are applicable in 
proceedings for the appointment of a guardian of 
a spendthrift®® Accordingly, the burden of proof 
is on the party contending that the application for 
the appointment of a guardian was not made by the 


proper body or person to prove it.®® 

Admissibility. The competency or incompetency 
of the alleged spendthrift is to be determined on 
the facts as they appear at the time of the trial,®i 
and evidence which is too remote in time to have 
any weight as showing the existence of a present 
condition warranting the appointment of a guard¬ 
ian is not admissible.®® 

Weight and sufficiency. In proceedings for the 
appointment of a guardian of a spendthrift general 
rules govern as to the weight and sufficiency of 
the evidence.®® The evidence must show that the 
alleged spendthrift is a “spendthrift” within the 
statutory meaning of the term.®^ The mere fact 
that he is lacking in discretion is not enough to 
warrant the appointment of a guardian.®® Evidence 
tending to show that the alleged spendthrift ex¬ 
ercised foolish or weak-minded habits in the man¬ 
agement of money is not sufficient, under a statute 
making those persons spendthrifts who are liable 
to be put under guardianship because of excessive 
drinking, gaming, idleness, debauchery, or vicious 
habits of any kind.®® Adult children of the alleged 
spendthrift, not entitled to support, cannot sustain 
a petition for the appointment of a guardian merely 
by proof that the sustenance may be lost.®^ 

Where the evidence is insufficient, under a stat¬ 
ute authorizing the appointment of a guardian for 
one who from want of discretion so wastes his 
estate, or is likely to do so, as to bring himself or 
family to want or suffering, or may render him¬ 
self or family a public charge, to show that respond¬ 
ent acted as a spendthrift, a guardian may never¬ 
theless be appointed if there is evidence on which to 
support a finding that he is likely to so involve him¬ 
self as to dissipate his property and become a public 
charge,®® and there is authority to the effect that 


51. R.I.—Hamilton v. North Provi¬ 
dence Prob. Ct, 9 R.I. 204. 

52. R.I.—^Hamilton v. North Provi¬ 
dence Prob. Ct., supra. 

53. R.I.—Hamilton v. North Provi¬ 
dence Prob. Ct., supra. 

54. Me.—^Toung v. Young, 32 A. 782, 
87 Me. 44. 

58 C.J. p 1291 note 48. 

55. Conn.—Appeal of Dunn, 35 Conn. 
82. 

56. Conn.—Appeal of Dunn, supra. 

57. Conn.—Appeal of Dunn, supra. 

58. R.I.—Gardella v. Gardella, 146 
A. 621, 50 R.I. 210, 66 A.L.R. 214. 

58. Mass.—^Bowditch v. Bowditoh, 50 
N.B.2d 65, 314 Mass. 410. 

60. Mass.—^Bowditch v. Bowditch, 
supra. 

Vt.—Cushing V. Hale, 8 Vt. 38. 


61. Wis.—In re Reed, 182 N.W. 329, 
173 Wis. 628, 17 AKR. 1063. 

62. R.I.—Hopkins v. Howard, 39 A. 
519, 20 R.L 394. 

63. Mass.—^Bowditch v. Bowditch, 50 
N.E.2d 65, 314 Mass. 410. 

Bvidenoe held 8uffl.ole&t 

(1) To authorize conclusion that 
alleged spendthrift did not sustain 
burden of proving affirmative defense 
that he had been divorced from peti¬ 
tioner by a court of competent juris¬ 
diction and that by reason thereof 
petitioner was not a proper party.— 
Bowditch V. Bowditch, supra. 

(2) To establish that decree ap¬ 
pointing a temporary guardian at 
time that a permanent guardian was 
managing property of spendthrift 
was not founded on necessity.— 
Waitt V. Badger, 60 NJ3.2d 375, 318 
Mass. 101. 


Evidence held insufficient 
To support finding that interest of 
spendthrift and his family would 
best be served by appointment of a 
coguardian to act with remaining le¬ 
gal guardian of spendthrift trust.— 
Waitt V. Badger, supra. 

64. R.I.—^Hopkins v. Howard, 39 A 
519, 20 R.I. 394. 

58 C.J. p 1291 note 56. 

65. R.I.—^Hopkins v. Howard, su¬ 
pra. 

58 C.J. p 1291 note 57. 

66. N.H.—Appeal of Morey, 57 N.H 
54. 

67. R.I.—Gardella v. Gardella, 146 
A 621, 50 R.1. 210. 

68. R.1.—Gardella v. Gardella, su¬ 
pra. 

58 C.J. p 1291 note 60, p 1292 note 61. 
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it must be proved in every case to the satisfaction 
of the court that the alleged spendthrift is likely to 
become chargeable for the want of discretion in 
management of his afFairs.®^ Also, under such a 
statute, a guardian may be appointed if want of 
discretion is shown to exist, whatever its cause, and 
also that there is likelihood of respondent or his 
family coming to want and becoming a public 
charge.*^® 

A person cannot be declared a spendthrift with¬ 
out clear and positive evidence,^! and a decree 
declaring to that effect where there is a lack of 
any evidence whatsoever is a nullity, ^t least when 
attacked directly.*^® The appointment of a con¬ 
servator is warranted, however, where the evidence 
shows that the alleged spendthrift is incapable of 
managing his affairs.^^ 

(h) Decree 

In proceedings for the appointment of a guardian of a 
spendthrift general rules as far as applicable govern 
the decree, which must contain ail the elements re¬ 
quired by statute as a basis for the appointment of a 
conservator or guardian. 

General rules in so far as applicable govern the 
decree in proceedings for the appointment of a 
guardian of a spendthrift. Accordingly, a decree 
which contains all the elements required by statute 
as a basis for the appointment of a conservator or 
guardian is good.^® 

Recitals. The decree must state legal grounds for 
the appointment;^® and a decree simply finding that 
the alleged spendthrift is lacking in discretion and 
which does not find that he is likely to bring him¬ 
self to want or render himself chargeable is not 
sufficient to warrant the appointment of a guard- 

ian.'^7 

Fixing duration of guardianship. A statute pro¬ 


viding that the appointment shall continue for 
such time as the officers making the commitment 
shall think proper docs not confer on them the right 
to make unlimited appointments,*^® but the appoint¬ 
ment must be for a reasonable and limited time,^® 
and the appointment of a guardian made without 
limitation as to time is illegal and void.®® 

In collateral proceeding. In a collateral proceed¬ 
ing brought by the spendthrift attacking the validity 
of the appointment of a guardian, the decree ap¬ 
pointing the guardian will, in the absence of other 
proof, be presumed to be based on a proper hear¬ 
ing and satisfactory proof of the truth of the ma¬ 
terial allegations in the petition for appointment ;®i 
and, where a decree is rendered on a proper repre¬ 
sentation and complaint, and notice given, it will be 
upheld in a collateral proceeding although no 
record of a decree for the appointment of the guard¬ 
ian is to be found in the probate office, except the 
registry of the letter of guardianship drawn on an 
improper blank form.®® 

(i) Review 

One declared to be a spendthrift may appeal from 
the judgment, but the petitioner cannot appeal from 
an order dismissing his petition; the legal guardian of 
a spendthrift may appeal on behalf of the spendthrift 
from a decree appointing another as coguardian or from 
a decree appointing a temporary guardian pending the 
appointment of a coguardian. 

One declared to be a spendthrift may appeal 
from the judgment;®® but a written approval of the 
spendthrift to the guardian appointed constitutes 
a waiver of that right.®^ Petitioner cannot appeal 
from an order dismissing his petition.®® The legal 
guardian of a spendthrift is entitled to appeal on 
behalf of the spendthrift from a decree appointing 
another as coguardian,®® and on the death or 
resignation of one of two guardians of a spend¬ 
thrift the remaining guardian is entitled to appeal 


69. R.I.—^Tilllngliast v. Holbrook, 7 
B.I. 230. 

70. R.I.—Gardella v. Gardella, 146 
A. 621, 50 R.L 210. 

71- Philippine.—^Yangco v. Manila 
Ct. of First Instance, 29 Philippine 
183. 

72- Philippine.—^Tangrco v. Manila 
Ct. of First Instance, supra. 

73. Philippine.—^Yangrco v. Manila 
Ct. of First Instance, supra. 

74- Conn.—^Appeal of Beach, 138 A 
905, 107 Conn. 1, error dismissed 49 
S.Ct. 7, 278 H.S. 661, 73 L.Ed. 568. 

58 C.J. p 1292 note 67. 

75. Me.—^Toung v. Young, 32 A 782, 
87 Me. 44. 

58 C.J. p 1292 note 75. 


76- Conn.—^Johnison v. Stanley, 1 
Root 245. 

77- R.I.—^Pratt v. Pawtucket Prob. 
Ct., 48 A 943, 22 R.I. 596—Hopkins 
V. Howard, 39 A 619, 20 R.I. 394. 

78- Conn.—Chalker v. Chalker, 1 
Conn. 79, 6 Am.D. 206. 

79. Conn.—Chalker v. Chalker, su¬ 
pra. 

80. Conn.—Chalker v. Chalker, su¬ 
pra. 

58 C.J. p 1292 note 81. 

81. Me.—^Young v. Young, 32 A 782, 
87 Me. 44. 

82- Me.—^Raymond v. Wyman, 18 
Me. 385. 

58 C.J. p 1292 note 82. 
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83. Philippine.—Garcia v. Sweeney, 
5 Philippine 344. 

84. Philippine.—Garcia v. Sweeney, 
supra. 

85. R.I.—McKenna v. McKenna, 69 
A 844, 29 R.I. 224. 

Not an aggrieved person. 

Under a statute permitting any 
person aggrieved by an order or de¬ 
cree of a probate court to appeal 
therefrom, one petitioning for the 
appointment of a guardian for an al¬ 
leged spendthrift, who has an annui¬ 
ty charged on real estate owned by 
the latter, is not such an aggrieved 
person within the meaning of the 
statute as to have .the right to ap¬ 
peal.—^McKenna v. McKenna, supra. 

86 . Mass.—-Waltt v. Badger, 60 N.B. 
2d 375, 318 Mass. 101. 
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on behalf of the spendthrift from a decree ap¬ 
pointing a temporary guardian.*^ 

Certiorari. Where the matter is not regulated 
by special statute, the issuance of a writ of certio¬ 
rari is not a matter of strict right, but is discre¬ 
tionary with the court,^8 and, where petitioner is 
guilty of laches, the writ will be refused.*® 

Effect of appeal. The taking of an appeal by a 
spendthrift from the action of town officers in ap¬ 
pointing a guardian does not affect the operation 
of the appointment during the pendency of the ap¬ 
peal,®® 

Matters reviewabte. The question on appeal is 
whether the inferences and conclusions reached by 
the jury could reasonably have been drawn from 
the evidence.®! The appellate court will not inter¬ 
fere with conclusions of fact if it appears that there 
was evidence from which the conclusions might 
reasonably have been reached.®^ On appeal the 
finding of the trial court as to the existence of the 
requirements for the appointment of a conservator 
under the statute will be held conclusive where the 
subordinate facts on which the findings were based 
are not stated so that it may appear whether the 
conclusions reached involved error of law.®® On 
appeal from a decree appointing a temporary guard¬ 
ian for a spendthrift all questions of law, fact, 
and discretion are open where the evidence is re¬ 
ported and the appellate court may exercise its own 
discretion as to the necessity of making the appoint- 
ment.®4 

Harmless error. The erroneous submission to the 
jury of the issue of tmsoundness of mind did not 
constitute reversible error where the jury expressly 
found that the alleged spendthrift was a person of 
sound mind.®5 

Disposition of proceeding. Although the county 
court has by statute exclusive jurisdiction in the 
first instance to direct and control the conduct and 
settlement of accounts of the guardian of a spend¬ 
thrift, nevertheless, where a decree has been en¬ 
tered by that court holding the spendthrift not 
liable to a claim for necessaries, the appellate court 

87. Mass.—Waitt v. Badger, supra. 

88. R.I.—^Brown v. Warwick Prob. 

Ct., 67 A. 527, 28 ILL 370, 125 Am. 

S.IL 747. 

88. R.I.—Brown v, Warwick Prob. 

Ct.. supra. 

90. Conn.—^Mix ▼, Peck, 13 Conn. 

244. 

81. R.I.—Gardella v. GardeUa» 146 

A. 621, 50 ILL 210. 


may, on appeal, reverse the case and enter a de¬ 
cree for appellant, since it does not act in such in¬ 
stance merely as a court for the approval or rejec¬ 
tion of findings made by the lower court.®® 

(2) Letters of Guardianship and Proof of 

Appointment 

A misrecital in the letters of guardianship of a' 
spendthrift does not vitiate the authority of the guardian 
derived from proceedings regularly instituted; and an> 
original duplicate of^the appointment is competent evi¬ 
dence of the appointment and supersedes the necessity' 
of a sworn copy. 

A misrecital in the letters of guardianship that 
there had been an inquest by the parties instituting 
the complaint, when in fact no inquest was held, 
does not vitiate the authority of the guardian de¬ 
rived from proceedings regularly instituted.®^ An 
original duplicate of the appointment of an over¬ 
seer for a spendthrift is competent evidence of such 
appointment and supersedes the necessity of a 
sworn copy.®* 

(3) Filing Notice of Appointment and In¬ 

ventories; Bond 

The guardian of a spendthrift must comply with* 
statutory requirements as to the giving of notice of his 
appointment and filing inventories of the property taken.. 

In order that the guardian of a spendthrift may 
become entitled to the custody of his ward's prop¬ 
erty, it is essential that he comply strictly with the 
statutory requirements as to giving notice of his 
appointment,®® and filing inventories of the property- 
taken.! 

Bond of guardian. Where a bond is required by 
statute precedent to the exercising of authority as 
a guardian, the fact that there are no sureties on 
the bond does not make the guardianship void or 
hinder the exercise of the authority.^ 

(4) Wrongful Appointment 

Persons who wrongfully obtain the appointment of a 
guardian of an alleged spendthrift are liable in damages 
to the person injured. 

Officers who appoint an overseer or guardian for 
a person alleged to be a spendthrift in an illegal o^r 

97. Me.—^Raymond v. Wyman, 18 
Me. 385. 

98. Conn.—^Mix v. Peck, 13 Conn. 
244. 

99. Conn.—^Knapp v. Lockwood, 3 
Day 131. 

VL—Ellis V. Cramton, 50 Vt. 608. 

1. Conn.—^Knapp v. Lockwood, 3 
Day 131. 

2. Mass.—^Russel v. Coffin. 8 Pick. 
143. 


92. Conn.—^Appeal of Beach, 138 A. 
905, 107 Conn. 1, error dismissed 
49 IS.CL 7, 278 U.Sw 661, 73 L.Bd. 
568. 

93. Conn.—^Appeal of Beach, supra. 
94L Mass.—Waitt v. Badger, 60 N.E. 

2d 375, 318 Mass. 101. 

95. R.L—Gardella v. Gardella, 146 
A. 621, 60 R.L 210. 

96. Or.—^In re Barker, 164 P. 382, 
83 Or. 702. 
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oppressive manner are liable in damages to the 
person injured.3 Where an appointment alleged to 
be malicious and without probable cause is, because 
of some defect in the proceeding or decree, a nullity, 
the intended spendthrift suffers no injury from it 
and an action cannot be maintained except for spe¬ 
cial injuries accompan 3 ring the void appointment^ 
which must be specially alleged before there can be 
a recovery;® but, if a valid appointment is made 
maliciously and without probable cause, the law will 
imply damage.® Further, persons dealing with prop¬ 
erty of the intended spendthrift under proceedings 
in which the provisions of the statute have not been 
complied with are trespassers.^ 

b. Custody and Control of Spendthrift’s Per¬ 
son and Estate 

(1) In general 

(2) Custody and control of estate 
(1) In General 

It is the duty ef the guardian of a spendthrift to 
look after and protect the rights and interests of his 
ward, and, where authorized by statute, he may have 
•control of the person of the spendthrift. 

In general it is the duty of the guardian of a 
spendthrift to look after the interests of his ward, 
collect his dues, pay his debts if he has sufficient 
assets, and protect his rights and interests general¬ 
ly,® and to see that his ward does not suffer where 
the latter’s estate has become exhausted.® Under 
the terms of the statute and the decree appointing 
them, guardians may^® or may not^i have control 
of the person of their wards. Under some statutes 
the guardian of a spendthrift does not in all in¬ 
stances have the exclusive right to represent the 
spendthrift as his guardian, but the authority is 
limited by the authority conferred on the probate 
court to appoint some other person to represent the 
■spendthrift’s interests.^® The authority of a guard¬ 
ian over a married person under guardianship is 


in subordination to every just right of the other 
spouse.!® 

(2) Custody and Control of Estate 

(a) In general 

(b) Nature of guardian’s title to ward’s 

property 

(c) Management of estate 
(a) In General 

As a general rule the guardian of a spendthrift has 
custody and control of the whole estate and property, 
real and personal, of the spendthrift. 

General rules as to the representation of infants 
under disability by their guardians in matters relat¬ 
ing to the custody and care of their estates, as con¬ 
sidered in Guardian and Ward §§ 68-104, usually 
apply to the guardianship of spendthrifts.!^ The 
whole estate and property of the spendthrift, real 
and personal,!® including moneys belonging to the 
spendthrift,!® are under the custody and control of 
the guardian. 

Maintenance of suits. Under a statute providing 
that suits may be commenced and prosecuted by 
conservators on behalf of the persons they repre¬ 
sent, the guardian may sue for and recover all 
just debts or property due his ward.!^ The statute 
itself may be sufficient to give the conservator au¬ 
thority to bring suit in good faith to protect the in¬ 
terests of his ward, without the necessity of first 
obtaining an order of record from the court.!® The 
guardian may not only maintain a suit for the bene¬ 
fit of the spendthrift, but he may appoint an ap¬ 
praiser of land levied on under a judgment in his 
favor,!® and receive seizin in behalf of his ward.®® 
It is also his right and duty to appear for and 
represent the spendthrift in a proceeding for the 
appointment of trustees of a trust estate in which 
the spendthrift has an interest;®! and he may ob¬ 
tain the dismissal of a suit pending against his 
ward prior to his appointment, when the ward’s es- 


■8. Conn.—Waters v. Waterman, 2 
Root 214. 

58 C.J. p 1293 note 8. 

■4, Conn.—Parmalee v. Baldwin, 1 
Conn. 313. 

6. Conn.—Parmalee v. Baldwin, su¬ 
pra. 

€. Conn.—Parmalee v. Baldwin, su¬ 
pra. 

58 C.J. p 1293 note 11. 

7. Conn.—^Enapp v. Iiockwood, 3 
Day 131. 

8. Isr.H. —^Pendexter t. Cole, 22 A. 
560, 66 NJaL 656. 

9. Mass.—Fiske v. Lincoln, 19 Pick. 
473. 


10. Mass.—^Modlich v. Jenningrs, 138 
N.R 897, 244 Mass. 183. 

68 C.J. p 1294 note 21. 

11. Mass.—^Lynch v. Dodge, 130 
Mass. 458. 

R.L—^Tillinghast v. Holbrook, 7 R.I. 
230. 

12. Mass.—Harvey v. Waitt, 44 N.E. 
2d 629, 312 Mass. 333. 

13. R.L—In re Chace, 58 A. 978, 26 
R.L 351, 69 L.B.A. 493. 

58 C.J. p 1294 note 23. 

14. N.H.—^Pendexter v. Cole, 22 A 
560, 66 N.H 556. 

68 C.J. p 1294 note 25. 

825 


16. Mass.—‘Waitt v. Harvey, 45 N.B. 

2d 1, 312 Mass. 384. 

58 C.J. p 1294 note 26. 

16. Me.—^Toung v. Young, 32 A 782, 
87 Me. 44. 

17. Mass.—Bond v. Bond, 2 Pick. 
382. 

18. Ill.—^Burton v. McGeever, 202 IlL 
App. 606. 

19. Mass.—^Bond v. Bond, 2 Pick. 
382. 

80. Mass.—^Bond v. Bond, supra. 

21. Mass.—Waitt v. Harvey, 45 N.B. 
2d 1, 312 Mass. 884. 
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tate is decreed to be administered as an insolvent 
estate.22 

Limited guardianship. Where the guardianship 
is of a limited nature, the guardian has no authority 
or control over that portion of the estate or income 
not included within the decree establishing the re- 

lationship.23 

(b) Nature of Guardian’s Title to Ward’s 

Property 

Although there is authority to the contrary, It has 
been held that the guardian of a spendthrift is not 
vested with a legai title to the property placed under 
his care, but has a naked power not coupled with an 
Interest. 

It has been held that the guardian of a spend¬ 
thrift is not invested with a legal title to the prop¬ 
erty which is placed under his care, but has a 
naked power not coupled with an interest,^^ and 
that in making a sale of real estate under a license 
from the judge of probate, he executes a mere 
power.25 On the other hand, there is other au¬ 
thority which holds that the guardian does not have 
merely a bare office, but is vested with an authority 
coupled with an interest.^® 

(c) Management of Estate 

The powers and duties of the guardian of a spend¬ 
thrift in the management of the estate are generally reg¬ 
ulated by statute; the guardian may sell the real es¬ 
tate of the ward after a license to do so has been granted 
by the court and under some statutes he may transfer 
and sell personal property of the ward without a specific 
order of the court. 

The powers and duties of the guardian in the 
management of the estate and the incurment and 
pa 3 rment of debts are generally regulated by stat- 
ute,27 and some statutes manifest the intent that 
the guardian of a spendthrift shall have the man¬ 
agement of the estate of the ward in every par¬ 
ticular and to the utmost limit.^® 

Sale or transfer of property. The guardian 
may sell real estate in the interests of the ward to 


pay his debts, after a license to do so has been 
granted by the court and although the homestead 
is exempt by statute from sale or levy on execution, 
this is not an exemption from sale by the guardian 
of an owner, for his support and maintenance and 
payment of his debts, when a license has been given 
by the court of probate.30 Where decrees appoint¬ 
ing a guardian of a spendthrift and ordering a li¬ 
cense to issue for the sale of the spendthrift’s real 
estate were erroneous because the petition for ap¬ 
pointment of the guardian was filed by one not au¬ 
thorized to do so, such decrees will be vacated with¬ 
out imposing any liability on the guardian for any 
acts prior to entry of the vacation decree, and 
without imposing any liability on the purchaser or 
purchasers of the real estate under the license or 
their privies.21 

Under some statutes the conservator or guardian 
of a spendthrift has authority to transfer and sell 
personal property without specific order of the 
court.32 A contract for the sale of a specified 
amount of grain, which is signed by the conservator 
of a spendthrift in his own name and executed while 
the grain is growing in the field and which does not 
designate any particular grain or where it is 
located, does not, as against a sheriff who levies 
thereon, pass title to grain grown on the spend¬ 
thrift’s premises and in a crib thereon, where the 
purchaser never takes possession of the grain be¬ 
fore the levy of execution thereon.®® 

Exceeding authority and mismanagement. A 
guardian is liable for all losses that arise by rea¬ 
son of his failure to exercise reasonable prudence 
in the management of the spendthrift’s estate.®^ 
Guardians are liable for all losses that arise in con¬ 
sequence of their disregard of the terms of their 
license to sell, both with respect to the manner of 
making the sale and the disposition of the pro¬ 
ceeds.®® The assent of the spendthrift will not 
exonerate his guardian from responsibility for un¬ 
authorized acts or mismanagement®® since the ward 


22. N.H.—^HAWkins ▼. Learned, 54 N. 
H. 833. 

23. Okl.—Camion v. Robinson, 218 
P. 872, 95 Okl. 89. 

24. Mass.—>Simmons v. Almy, 100 
Mass. 239—Hicks y. Chapman, 10 
Allen 463. 

25. Mass.—Harding y. Lamed, 4 Al¬ 
len 426. 

Power of guardian to sell or trans¬ 
fer property of spendthrift see in¬ 
fra subdivision b (2) (c) of this 
section. 

26. Vt.—^Thompson v. Boardman, 1 
Vt. 367, 18 Ain.D. 684. 

58 C.J. p 1295 note 88. 


27. Or.—Sturgis y. Sturgis, 98 P. 
696, 50 Or. 10, 131 Am.S.R. 724, 15 
L.R.A.,N.S., 1034. 

28. Mass.—Waitt v. Harvey, 45 H-B. 
2d 1, 312 Mass. 384—Sullivan v. 
Lloyd. 108 N.B. 923, 221 Mass. 108. 

29. Mass.—Harding v. Lamed, 4 Al¬ 
len 426. 

58 C.J. p 1295 note 42. 

3a Mass.—Wilbur v. Hickey, 8 Gray 
432. 

31. Mass.—Mitchell v. Mitchell, 43 
N.B.2d 783, 312 Mass. 154. 
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Decrees were erroneous but not 
void.—Mitchell v. Mitchell, supra. 

32. U.S.—Cookson v. Louis Marx & 
Co., D.C.N.Y., .23 F.Supp. 615. 

33. Ill.—Grimes v. Rodgers, 263 Ill. 
. App. 429. 

34. Mass.—^Harding v. Lamed, 4 Al¬ 
len 426. 

35. Mass.—Harding v. Lamed, su¬ 
pra. 

36. Mass.—^Hicks v. Chapman, 10 Al¬ 
len 463—Harding v. Lamed, 4 Al- 

. len 426. 
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lias no competency to act in the matter.*^ 

Interest, It has been held that a guardian is 
chargeable only with simple interest on debts ow¬ 
ing by him to the ward, where the circumstances 
do not raise a strong presumption of neglect in not 
putting the money of the ward into a productive 
state,38 or where there has been no palpable neglect 
to make the most of the property of the ward,39 
and is not chargeable with compound interest in 
such case.40 

c. Release from, or Discharge of, G-nardianship 

A court vested with discretionary power to grant 
relief to o^ne under guardianship as a spendthrift has 
authority to release the spendthrift from guardianship 
and may properly do so where there has been such a 
change of habits and mental condition that a guardian 
is no longer necessary. 

Where a court is vested with discretionary power 
to grant relief to one under guardianship as a 
spendthrift, its authority to release him from guard¬ 
ianship is practically unlimited,^! and only a gross 
abuse of discretion will warrant a revision of its ac¬ 
tion on appeaL43 ^ guardianship may be termi¬ 
nated when there has been such a change of habits 
and mental condition of the ward that a guardian 
is no longer necessary.43 Under a statute provid¬ 
ing for the appointment of a guardian of one who, 
by excessive drinking, gaming, idleness, or de¬ 
bauchery of any kind, so spends, wastes, or lessens 
his estate as to expose himself or family to want or 
suffering, or any town to expense for his support 
or for the support of his family, it is not a suffi¬ 
cient ground for discharging the guardian that the 
ward has improved his habits and ceased to indulge 
in the conduct specified in the statute,but the 
guardianship may be continued if it appears that 
he is still incompetent to manage his own affairs, or 
to care for his property suitably.^® xhe status of 


spendthrift does not continue after the person ap¬ 
pointed guardian ceases to hold that office but 
under some statutes the operation of the decree 
terminating the status may be suspended pending an 

appeal.'*^ 

Pending appointment of successor. In the event 
of the resignation or death of the guardian of a 
spendthrift, the mere filing of a petition for the 
appointment of a successor, the issuance of an order 
of notice thereon, and the recording of the peti¬ 
tion and notice in the proper registry of deeds will 
prevent the ward from gaining possession of his 
estate and thus protect his family pending the deter¬ 
mination of whether the appointment of a succeed¬ 
ing guardian is necessary.43 

Decree as evidence of competency, A decree dis¬ 
charging a ward from guardianship as a spend¬ 
thrift is not res judicata of his testamentary capa¬ 
city on the date of such decree, but is only evidence 
to be considered thereon.49 

Statement of grounds for appellate decision. On 
reservation and report with a statement of facts 
by the judge in a proceeding to revoke a decree of 
guardianship of a spendthrift, the appellate court, 
where the petitioner in the lower court cannot pre¬ 
vail, may state the grounds of substantive law lead¬ 
ing to the result without considering whether the 
petitioner may be barred on procedural or other 
grounds.50 

Vacation or reopening of settlement. An order 
by a court having jurisdiction of the matter, ap¬ 
proving a final settlement between a guardian of 
a spendthrift and his ward, becomes res adjudicata, 
and can be reopened only on such proof of fraud 
or mistake as would justify opening any other 
judgmental 


37. Mass.—Haxdingr v. Laraed, su¬ 
pra. 

38. Mass.—Fay v. Howe, 1 Pick. 527. 

39. Mass.—v. Howe, supra. 

40. Mass.—^Fay v. Howe, supra. 

41. Vt—Willlston V. White, 11 Vt 
40. 

68 C.J. p 1295 note 55. 

42. Vt.—'Williston v. White, supra. 

43. Wis.—^In re Reed, 182 N.W. 829, 
173 Wis. 628, 17 A.Lr.R. 1063. 

44b Mass.—Modlich v. Jennings, 138 
N.R 897, 244 Mass. 183. 

45. Mass.—^Modlich v. Jennings, su¬ 
pra. 

58 C.J. p 1295 note 59. 

46. Mass.—Sullivan v. Lloyd, 108 N. 
F. 923, 221 Mass. 108, 


47. Mass.—Sullivan v. Lloyd, su¬ 
pra. 

48. Mass.—Waitt v. Badger, 60 N.B. 
2d 375, 318 Mass. 101. 

49. Mass.—Simoneau v. O’Brien, 40 
N.R2d 1, 311 Mass. 68. 

50w Mass.—^Dexter v. Lexter, 186 N. 
E. 782, 283 Mass. 327. 

51. Neb.—^In re Protsman’s Guard¬ 
ianship, 285 N.W. 494, 136 Neb. 192. 

Proof required of matters TULknown 
at time of decree 
On petition to vacate order approv¬ 
ing final account of guardian, spend¬ 
thrift was required to show that 
facts, on which petition was based, 
were unknown to him until after de^ 
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cree approving guardian's final set¬ 
tlement, and a mere allegation of ig¬ 
norance, coupled with an admission 
of facts sufficient to put petitioner 
on inquiry, will not suffice.—^In re 
Protsman’s Guardianship, supra. 

Xiacbes 

Where assets transferred to spend¬ 
thrift on settlement with guardian, 
which was approved by the court, 
were retained with knowledge of 
their insecure character for more 
than three years without objection, 
spendthrift was guilty of such laches 
as would bar affirmative relief.—^In re 
Protsman's Guardianship, supra. 

Evidence held Insuffident to Show 
ftand 

Neb.—^In re Protsman’s Guardian¬ 
ship, supra. 
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§ 5. Disabilities of Spendthrifts 

There Is no incapacity of spendthrifts at common law, 
and such incapacity takes effect from the time desig¬ 
nated by the statute, which may be from the time of the 
apiBointment of the guardian. 

There is no natural or mental incapacity of spend¬ 
thrifts,^2 and, hence, there is no incapacity of 
spendthrifts at common law;53 nor do the statutes 
so far liken them to insane persons as to create an 
incapacity apart from guardianship.54 However, 
under various statutes, one under guardianship as 
a spendthrift ceases to be sui juris,55 and is not 
legally competent to act in the administration of 
his financial interests,56 or otherwise to deal with 
any part of his estate.57 The terms of the con¬ 
trolling legislation must all be substantially complied 
with before the legal incapacity of a spendthrift 
is established.53 

Time to mhich disability relates. Any incapacity 
by force of statute takes effect only from the ap¬ 
pointment of the guardian, except as the statute 
may provide for incapacity in specific matters after 
a complaint filed and before any proceedings on 
it59 Under a statute providing that all contracts, 
except for necessaries, and all gifts, sales or trans¬ 
fers of real or personal estate, made by the spend¬ 
thrift after the filing of the complaint against him 
and before the termination of the guardianship, 


shall be void, the same disabilities which rest on 
the ward by virtue of the guardianship when ad¬ 
judicated are im posed on him from the time of 
filing and recording the complaint,®® and, hence, an 
adjudication that defendant is a spendthrift relates 
back to the time of filing the complaintHow¬ 
ever, the appointment cannot affect contracts en¬ 
tered into by the spendthrift for the purchase of 
goods prior to the commencement of the proceed¬ 
ings, but delivered after the appointment®2 A stat¬ 
ute making the disability relate back, where the com¬ 
plaint with the order of notice has been filed with 
the registry of deeds, to that time, does not make 
such filing necessary for a valid appointment or af¬ 
fect the existence or nature of the disability after 
an appointment has been made.®® 

A statute providing that contracts with a spend¬ 
thrift made after the application for the appoint¬ 
ment of a conservator may be avoided, except in 
favor of the person fraudulently making them, ap¬ 
plies to all contracts made by the spendthrift after 
that time, and is not limited in its application to 
those contracts which were fraudulently made.®^ 
Where the statute provides that all contracts by a 
spendthrift made after the finding of a jury are 
void, the invalidity of a contract is dependent on 
the finding of a jury that the party is a spend¬ 
thrift,®® and not on the appointment of a conserva¬ 
tor.®® 


52. N’eb.—^Taylor v. Koenigrstein, 260 
N.W. 644, 128 Neb. 809. 

ZTot insanity 

Incoxnpetency of spendthrift, neces¬ 
sitating: guardianship, as dlstingrulsh- 
ed from lunacy, insanity, or distrac¬ 
tion, is not lack of mental capacity 
in the ordinary sense of the word, in 
view of statutory distinction between 
guardianship for “incompetency” and 
g:uardianship for ‘‘insanity."—Ander¬ 
son V. State, 96 P.2d 281, 54 Ariz. 
387, 126 A.L.R. 501. 

53. Neb.—Corpus JUxls gnoted in 
Taylor v. Koenigstein, 260 N.W. 
544, 547, 128 Neb. 809. 

58 C.J. p 1295 note 63. 

54. Neb.—Corpus Jnris guoted in 
Taylor v. Koenigstein, 260 N.W. 
544, 547, 128 Neb. 809. 

58 C.J. p 1295 note 65. 

Disabilities of insane persons see In¬ 
sane Persons §§ 98-132. 

BeSnactment of oonunon law 

Guardianship arising from "incom¬ 
petency" is that known at common 
law as the guardianship of spend¬ 
thrifts, and the statute governing it 
is a reenactment of principles already 
existing under the common law.—^An¬ 
derson V. State, 96 P.2d 281, 54 Ariz. 
387, 126 A.L 1 .R 501. 


Validity of prior transactions 

Gratuitous bailee, who received cer¬ 
tificates of deposit for moneys be¬ 
longing to alleged spendthrift and in¬ 
competent, and thereafter in strict 
compliance with agreement under 
which certificates were received de¬ 
livered them to bank issuing them 
as deposits to credit of bailor, when 
and as reauested by him, was not 
liable to bailor’s administrator be¬ 
cause of such transaction, where ap¬ 
pointment of guardian for bailor had 
not been made at time certificates 
were deposited to bailor’s credit.— 
Taylor v. Koenigstein, 260 N.W. 544, 
128 Neb. 809. 

55. Mass.—^Waltt v. Badger, 60 N.K. 
2d 375, 318 Mass. 101. 

58 C.J. p 1296 note 68. 

56. Mass.—Waitt v. Harvey, 45 N. 
E.2d 1, 312 Mass. 384. 

Assents not binding 

Assents by testamentary trust ben¬ 
eficiary under guardianship as spend¬ 
thrift to allowance to trustees' ac¬ 
counts were not binding on him.— 
Waitt V. Harvey, supra. 

57. Mass.—Waitt v. Badger, 60 N.E. 
2d 375, 318 Mass. 101. 

58. Neb.—^Taylor v. Koenigstein, 260 
N.W. 644, 128 Neb. 809. 
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59. Neb.—Taylor v. Koenigstein, su¬ 
pra. 

60. Mass.—^Lynch v. Dodge, 130 
Mass. 458—Chandler v. Simmons, 
97 Mass. 508, 93 Am.D. 117. 

58 C.J. p 1297 note 96 [a]. 

History of legrislation 

Mass.—Chandler v. Simmons, supra. 

Under prior statute 

An earlier statute providing that 
"every gift, bargain, sale or trans¬ 
fer of any real or personal estate,” 
made by the spendthrift after filing 
of the complaint and order of no¬ 
tice, shall be void was held not to 
apply to promissory notes.—Smith 
V. Spooner, 3 Pick., Mass., 229. 

61. Mass.—Chandler v. Simmons, 97 
Mass. 508, 93 Am.D. 117. 

58 C.J. p 1297 note 97. 

62. Mass.—^Myer v. Tighe, 24 N.K 
49, 151 Mass. 354. 

63. Mass.—^Lynch v. Dodge, 130 
Mass. 458. 

64. Ill.—Sheldon v. Kakle, 96 N.R 
246, 251 Ill. 369. 

65. Ill.—^Morrison v. Beers, 158 N.K 
371, 327 Ill. 139. 

66. m.—^Morrison v. Beers, supra. 
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§ 6. —— Contracts 

a. In general 

b. Contracts for necessaries 
a. In General 

One under guardianship as a spendthrift is incom¬ 
petent to make valid contracts, except in so far as 
necessaries are concerned. 

After the appointment of a guardian of a spend¬ 
thrift, the ward cannot make contracts®^ except in 
so far as necessaries are concerned, as considered 
infra subdivision b of this section. The disability 
of one who is adjudged a spendthrift is general and 
no necessity, of which the guardian is legally com¬ 
petent to judge, will make a contract valid without 
his assent.®® One under guardianship as a spend¬ 
thrift is incompetent to make a valid contract for 
the pa 3 mient of a debt,®® or with lawyers for their 
services as his attorneys.^® Also, the payee of a 
note while under guardianship as a spendthrift is 
incapable of transferring the note.^i 

Under some statutes contracts made by the spend¬ 
thrift after the appointment of a conservator are 
void as to the spendthrift while the disability con- 
tinues,*^® but are binding on the other contracting 
party.73 The fact that the third person deals with 
the spendthrift innocently and without knowledge 
of the guardianship does not furnish him any pro¬ 
tection against the invalidity or voidability of the 
contract.^^ 

Approval of court. A person under guardianship 
has been held to be under the protection of the 
court*^® and cannot make a contract which is 
obligatory on him, without the approval of the 
court.76 

Under a limited guardianship the ward continues 
to possess the full right to make contracts concern¬ 
ing his personal property and the portion of his in¬ 
come allotted to him by the order of court for 
his personal use.^^ 

67. Mass.—Waitt v. Badger, 60 N.B. 

2d 375, 318 Mass. 101. 

68 C.J. p 1296 note 68. 

Ability of spendthrift to mahe valid 
contract to marry see Breach of 
Marriage Promise S 2 d. 

68. Conn.-—Mix v. Peck, 13 Conn. 

244. 

58 C.J. p 1296 note 67. 

69. Mass.—^Manson ▼. Felton, 13 
Pick. 206. 

58 aj. p 1296 note 70. 

70. Mass.—Waitt v. Badger, 60 N.E, 

2d 375, 318 Mass. 101. 

71. Mass.—^Lynch v. Dodge, 130 
Mass. 458. 

68 CJ. p 1296 note 71. 


Obligations governed by foreign laws. The disa¬ 
bility under which a spendthrift is placed by having 
a conservator appointed for him, under a particular 
statute, extends only to those obligations which are 
governed by the laws which operate where the stat¬ 
ute under which the disability was created op¬ 
erates,*^® and can have no operation over contracts 
or obligations created under, and governed by, other 
laws which do not recognize that disability.*^® 

b. Contracts for Necessaries 

The disability of a spendthrift far whom a guardian 
has been appointed to contract does not extend to con¬ 
tracts for necessaries. 

The disability of a spendthrift for whom a guard¬ 
ian has been appointed to contract does not extend 
to contracts for necessaries.®® Accordingly, a stat¬ 
ute avoiding contracts of a spendthrift made after 
the filing of the complaint against him does not ex¬ 
tend to implied contracts for necessaries.®^ Even 
though contracts made by the spendthrift after the 
appointment of a gfuardian are void while the rela¬ 
tionship continues, one rendering services to the 
spendthrift during that time may be permitted to 
recover what the services were actually worth.®® 
Where the spendthrift is liable for necessaries, the 
fact that the guardian turned over to him sufficient 
income with which to purchase necessities does not 
relieve the estate of die spendthrift from liability 
therefor, where the money is squandered and not 
applied to that purpose.®® 

§ 7. -Transfers and Conveyances of 

Property 

Transfers and conveyances by one under guardian¬ 
ship as a spendthrift are void. 

Since the custody and control are in the guard¬ 
ian, as considered supra § 4 b (2), a person who- 
is legally declared to be a spendthrfit has no- 
capacity to transfer his property.®^ Hence, some¬ 
times by virtue of express statutory provision,. 

79. Conn.—Gates v. Bingham, supra. 

60. Mass.—Waitt v. Badger, 60 N.E. 

2d 375, 318 Mass. 101. 

58 C.J. p 1296 note 83. 

81. Mass.—^Leonard v. Stott, 108 
Mass. 46. 

N.H.—McCrillis v. Bartlett, 8 N.H. 
569. 

82. Ill.—Knight v. Blumenshine, 243 
IlLApp. 331. 

58 C.J. p 1297 note 86. 

83. Or.—^In re Barker, 164 iP. 382, 
83 Or. 702. 

84. XT.S.—Cookson v. Louis Mlaxx & 
Co., D.C.N.T., 23 F.Supp. 615. 


72. HI.—Knight v. Blumenshine, 243 
IlLApp. 331. 

58 C.J. p 1296 note 74. 

73. Ill.—Knight v. Blumenshine, su¬ 
pra. 

74. Iowa.—^Reeves v. Hunter, 171 N. 
W. 667, 186 Iowa 958. 

58 C.J. p 1296 note 76. 

76. Iowa.—^Reeves v. Hunter, supra. 

76. Iowa.—^Reeves v. Hunter, supra. 
58 C.J. p 1296 note 78. 

77. Okl.—Cannon v. Robinson, 218 P. 
872, 95 Okl. 89. 

78. Conn.—Gates v. Bingham, 49 
Conn. 275. 
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transfers and conveyances of property by one under 
guardianship as a spendthrift are void and will be 
set aside and one under guardianship as a spend¬ 
thrift cannot affirm a deed executed by him during 
minority.86 However, a deed by one adjudged a 
spendthrift, and for whom a guardian has been 
named, is valid if the guardian has never quali¬ 
fied and it has been held that a deed given by 
a spendthrift, under order of the court, to obtain 
his release from guardianship is not void for lack 
of, or illegality of, consideration.88 

A revocdtion of the guardioWs appointment does 
not give validity to a contract, made while the ap¬ 
pointment was in force, as against an intervening 
attachment.89 

The subsequent assent of the guardian to an un¬ 
authorized transfer of personalty by a spendthrift 
will not give validity to such transfer as against an 
intervening attaching creditor.^o 

§ 8. Actions by or against Guardian or Spend¬ 
thrift 

a. In general 

b. Actions by guardian or ward against 

third persons 

c. Actions by third persons against 

guardian or ward 

a. In G^eneial 

The right of a spendthrift for whom a guardian has 
been legally appointed to bring a civil suit against the 
person constituted by law his guardian is suspended 
while the guardianship exists. 

The right of a spendthrift for whom a guardian 
has been legally appointed to bring a civil suit 
against the person constituted by law his guardian 
is suspended while the guardianship exists,®^ and 
hence the spendthrift cannot maintain assumpsit to 
recover money had and received for him by the 
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guardian,or, in an action of assumpsit, compel 
the guardian to pay over funds improperly expended 
by him.99 

Petition by guardian to compromise claim. On 
petition by a guardian of a spendthrift for leave 
to compromise a demand represented by a judg¬ 
ment against the spendthrift, it is inappropriate for 
the guardian, on the spendthrift’s objection, to 
represent the spendthrift and in sudi proceeding 
the spendthrift is entitled to present all the evidence 
in his possession which is pertinent to the issue 
involved, to learn and to meet the guardian’s claims, 
and to be heard on the evidence.95 

For reimbursement of guardian, A guardian may 
recover from the estate of the spendthrift sums 
expended for his support and the payment of his 
debts and where there are several guardians 
they have a joint claim for reimbursement®'^ 

b. Actions by Guardian or Ward against Third 
Persons 

A guardian of a spendthrift may maintain an action 
In behalf of his ward, and a spendthrift, after the term¬ 
ination of his disability may apply for a statutory reg¬ 
istration of realty which he conveyed while under dis¬ 
ability. 

A guardian of a spendthrift may maintain an ac¬ 
tion in his ward’s name to recover property which 
was obtained from the ward by fraud before the 
guardian was appointed.®® A guardian incurring 
expenses on behalf of his ward who stands in need 
of relief may recover the amount from the town, 
if notice has been given as provided in such 
case.®® A spendthrift who conveyed lands while 
under disability as a spendthrift may, after re¬ 
moval of his disability as a spendthrift, apply for 
a statutory reg^istration of his title to the land so 
conveyed,! and in such proceeding funds expended 
by third persons for the benefit of the spendthrift 
cannot be collected as a condition precedent to the 
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as. Ill.—Ure V. Vre, 79 N.E. 153* 223 
111. 454, 114 Am.S.R. 336. 

58 C.J. p 1297 note 90. 

ae. Mass.—Chandler v. Simmons, 97 
Mass. 508, 93 Am.D. 117. 

58 C.J. p 1297 note 91. 

a7. Mass.—O'Donnell v. Smith, 8 N. 

R 350, 142 Mass. 505. 

58 C.J. p 1297 note 92. 

aa. Vt.—Williston V. White, 11 Vt. 
40. 

a9. Conn.—^Miz v. Peck, 13 Conn. 244. 
ao. Conn.;—^Miz V. Peck, supra. 

pi. Mass.—^Mason v. Mason, 19 Pick. 
506. 

Control and custody of spendthrift's 
estate see supra 5 4b (2). 


Duration of gruardianship see supra 
5 4 a (1) (h). 

92. Me.—^Youngr v. Younsr* 32 A. 782, 
87 Me. 44. 

93. Vt.—Cushingr v. Hale, 8 Vt. 38. 

94. Mass.—^Harvey v. Waitt, 44 N.E. 
2d 629, 312 Mass. 333. 

Season for rule 

The guardian, had he seen fit to 
compromise the demand without re¬ 
course to the probate court under 
statute, would have done so subject 
to the risk of havlngr his action at¬ 
tacked on his accountingf in which 
he could not represent the respond¬ 
ent, and the rule should be the same 
where the guardian seeks authority 
in the first Instance to compromise 
the demand.—Harvey v. Waitt, supra. 
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95. Mass.—^Harvey v. Waitt, supra. 

Full heaxingr held not granted spend¬ 
thrift 

Mass.—Harvey v. Waitt, supra. 

96. Mass.—Shearman v. Akins, 4 
Pick. 283. 

97. Mass.—Shearman v. Akins, su¬ 
pra. 

98. Mass.—Somes v. Skinner, 16 
Mass. 348. 

99. Mass.—Fiske v. Lincoln, 19 Pick. 
473. 

1. Ill.-^Morrison v. Beers, 158 N.E. 
371, 327 Ill. 139. 

Disability of spendthrift under 
guardianship to transfer or con¬ 
vey property see supra S 7. 
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recovery of property conveyed by the spendthrift 
while under the disability.2 

Summary proceedings. The guardian of an in¬ 
competent by reason of impro-vidence who seeks to 
recover assets of the ward in a special statutory 
proceeding, which is intended to provide a summary 
means, inquisitorial in nature, to recover specific 
property, or the proceeds or value thereof, belong¬ 
ing to a ward when his guardian was appointed, 
and in which the imposition of a penalty is man¬ 
datory on a finding of guilty, can recover therein 
only on the basis that title to the property claimed 
was in the ward, belonged to his estate for that 
reason, and was wrongfully withheld; and resort 
may not be had to such proceeding to collect a debt, 
obtain an accounting, or adjudicate rights under a 
contract.^ 

c. Actions by Third Persons against Gnardian 
or Ward 

(1) In general 

(2) Actions against ward 

(1) In General 

An action may be brought and personal Judgment 
rendered against the guardian of a spendthrift on his 
own contracts for the benefit of his ward, but an ac¬ 
tion cannot be maintained against the guardian per¬ 
sonally on a contract, or for a debt, of his ward. 

Since a guardian of a spendthrift is personally 
liable on his own contracts for the benefit of his 
ward,^ action may be brought and judgment ren¬ 
dered against the guardian personally,^ but not 
against the ward’s estate;® and such judgment must 
be enforced in the manner provided by statute.*^ 
On the other hand, an action cannot be maintained 


against a guardian personally on a contract, or for 
a debt, of his spendthrift ward.® 

(2) Actions against Ward 

Actions on the contracts and debts of a spendthrift 
under guardianship must be against the spendthrift and 
not against the guardian. 

The contracts and debts of one who becomes a 
spendthrift ward remain his so that he, and not the 
guardian, must be sued on them.® 

Guardian as party. After the appointment of a 
guardian he should be made a party to all legal pro¬ 
ceedings against the ward,^® although it has been 
held that service of a writ of entry on both the 
guardian and the spendthrift, and a general appear¬ 
ance of counsel for the defense, will support a judg¬ 
ment for plaintiff although no formal summons was 
issued to the guardian.ii In an action by the wife 
of a spendthrift under guardianship against her 
husband for separate support or for suit money 
and alimony, it has been held that the guardian is 
not a party to the litigation, although he properly 
appears for and represents his ward in the proceed- 
mg.i2 

Guardian ad litem. A statute relative to the ap¬ 
pointment of a guardian ad litem or next friend 
for persons under disability, who are interested un¬ 
der the terms of a trust agreement in any proceed¬ 
ing affecting the trust estate, does not require, but 
merely permits, such appointments, and hence, in 
the absence of a showing of circumstances re¬ 
quiring it, does not require the appointment of a 
person other than the spendthrift’s guardian to 
represent him in proceedings for the appointment of 
additional trustees under a will creating a trust of 
which the ward is beneficiary.1® 


2. m.—Morrison v. Beers, supra. 

3. Oliio.—^In re Black's Estate, 61 
N.B.2d 600, 76 Ohio App. 294, af¬ 
firmed 62 N.E.2d 90, 145 Ohio St. 
405. 

Proper remedy 

Where checks by improvident were 
transferred to nurse before appoint¬ 
ment of guardian on agreement that 
certain acts would be performed 
therefor, any remedy by guardian 
was an action in assumpsit or for 
an accounting and not under stat¬ 
utes providing summary proceeding 
against fiduciaries for concealment of 
assets.—^In re Black's Estate, 62 N. 
E.2d 90, 145 Ohio St. 405. 

Burden of proof 

The burden is on the guardian to 
prove a possession and concealment 
within the statutory provisions relat¬ 
ing to discovery of concealed or em¬ 
bezzled assets of estate.—^In re 


Black's Estate, 61 N.E.2d 500, 75 
Ohio App. 294, alBrmed 62 N.E.2d 
90, 145 Ohio St. 405. 

Evidence held tnsufiLcient 
Evidence that checks had been 
transferred by Improvident to de¬ 
fendant before appointment of guard¬ 
ian, on agreement that certain acts 
would be performed therefor, was in¬ 
sufficient.—^In re Black's Estate, 62 
N.E.2d 90, 145 Ohio St. 405. 

4. Or.—Sturgis v. Sturgis, 93 P. 696, 
61 Or. 10, 131 Am.S.R. 724, 15 L. 
R.A.,N.S.. 1034. 

58 C.J. p 1298 note 18. 

Personal liability of guardian on 
contracts made by him in the Inter¬ 
est of, and for the benefit of, his 
ward generally see Guardian and 
Ward S 101 a. 

5. Or.—Sturgis v. Sturgis, supra. 

6. Or.—Sturgis v. Sturgis, supra. 
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7. Or.—Sturgis v. Sturgis, supra. 

8. N.H.—^Pendexter v. Cole, 22 A.. 
560, 66 K.H. 556. 

Or.—Sturgis v. Sturgis, 93 P. 696, 51 
Or. 10, 131 Am.S.R. 724, 15 L.B.A.,. 
N.S., 1034. 

9. Mass.—^Hicks v. Chapman, 10 Al¬ 
len 463. 

10. Mass.—Whitcomb v. Jacobs, 9 
Gray 255. 

Guardian as necessary or proper par¬ 
ty in action against ward generally 
see Guardian and Ward § 175. 

11. Mass.—Whitcomb v. Jacobs, su- 
preu 

12. Mass.—^Eavanagh v. Kavanagh, 
14 N.E. 941, 146 Mass. 40. 

Or.—Sturgis v. Sturgis, 93 P. 696, 61 
Or. 10, 131 Am.S.R. 724, 15 Li.R.A., 
N.S., 1034. 

13. Mass.—Waitt v. Harvey, 45 N.B. 
2d 1, 312 Mass. 884. 
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Limitation of action. A statute barring claims 
against guardians, unless they are presented within 
a certain time after notice, does not bar the re¬ 
covery of a personal judgment against an adult 
spendthrift.!* 

Attachment, trustee process, and execution. In 
some jurisdictions it is held that, after recovery of 
a judgment against a spendthrift, the remedy by 
action on the guardian's bond is not exclusive, 
and that the judgment creditor is entitled to an 
execution or trustee process.!* Under other stat¬ 
utes, however, the property of the ward is con¬ 
sidered as in the custody of the law, and not subject 
to attachment or execution,!^ and such a judgment 
may be enforced against the ward only through the 
proper court in the manner provided,!* and not by 
process against the guardian or the ward's estate.!* 

Action against estate of spendthrift. Third per¬ 
sons having rendered services at the request of the 
conservator acting in good faith and within his 
authority in the protection of the interests of his 
ward are entitled to reimbursement for those serv¬ 
ices out of the estate of the ward,** and may bring 
action against the estate to recover therefor.*! 

Application for alimony or separate support. An 
application by the wife of a person under guardian¬ 
ship as a spendthrift for alimony and suit money 
pending a divorce suit against the spendthrift is not 
founded on the contract of either the spendthrift or 
his guardian;** but, if the right exists at all, it is 
statutory and may be established in any competent 
court by judgment against the ward.** However, 
suit money and alimony allowed can be enforced 
only against the ward's estate in the manner pro¬ 
vided by statute,** and not by process against the 
guardian,** or directly against the ward's estate;** 
and, hence, in an action for separate support or for 
alimony or suit money by a wife against her husband 
who is under guardianship as a spendthrift a per¬ 
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sonal order or decree against the guardian is im- 
proper.*7 

§ 9. Citation Proceedings for Property of 
Ward Withheld 

Citation proceedings to obtain property of the ward 
withheld are purely statutory proceedings in which writ¬ 
ten pleadings are not required and the proceedings are 
not governed by the technical rules which apply to> suits 
at law. 

Citation proceedings in a probate court under a 
statute providing therefor when any person inter¬ 
ested in the ward or his estate shall state on oath 
before the court that he believes property of the 
ward, or information necessary for the recovery 
thereof, is being withheld, are not suits at law, but 
are purely statutory proceedings** in which written 
pleadings are not required,** and the proceedings 
are not governed by the technical rules which apply 
to suits at law.*® The right to institute the proceed¬ 
ing, however, is conditioned on a statement by the 
conservator, under oath, of such facts as shall bring 
the cause within the prescribed requirements, which 
statement is a condition attached to the right to be 
heard.*i Objections to the alleged insufficiency of 
the petition are waived by entering a general ap¬ 
pearance in the probate court and proceeding to 
trial.** On appeal from the piiobate court in cita¬ 
tion proceedings brought by the conservator to ob¬ 
tain money for the spendthrift, the trial is de 
novo** and the appellate court may permit an 
amendment of the petition.*^ 

§ 10. Liability on Guardianship Bonds 

The remedy for a breach of duty by a guardian of a 
spendthrift is an action on the guardian’s bond. 

The remedy for a breach of duty by a guardian 
of a spendthrift,** including any abuse of authority 
or mismanagement of the property of the ward,** 
is an action on the guardian's bond. General rules 


SPENDTHRIFTS 


14. H.I.—Wakefield Trust Co. v. 
Whaley. 24 A. 780. 17 R.I. 760. 

15. Mass.—Simmons v. Almy. 100 
Mass. 239—^EUcks v. Chapman. 10 
Allen 463. 

16. Mass.—Simmons v. Almy. 100 
Mass. 239—^EUcks y. Chapman. 10 
Allen 463. 

17. Or.—Sturgis v. Sturgis, 93 P. 
696, 51 Or. 10. 131 Am.S.R. 724, 15 

L..R.A..N.S., 1034. 

18. Or.—Sturgis v. Sturgis, supra. 

19. Or.—Sturgis v. Sturgis, supra. 

8a Ill.—^Burton v. McGeever, 202 IlL 
App. 606. 

21. Ill.—^Burton v. McGeever, supra. 
58 C.J. p 1298 note 38. 


1 22. Or.—Sturgis v. Sturgis. 93 P. 
I 696, 51 Or. 10, 131 Am.S.R. 724, 15 

L. .K.A..N.S., 1034. 

23. Or.—Sturgis v. Sturgis, supra. 

24. Or.—Sturgis v. Sturgis, supreu 

25. Or.—Sturgis v. Sturgis, supra. 

26. Or.—Sturgis v. Sturgis, supra. 

27. Mass.—^Kavanaugh v. Kava^ 
naugh, 14 N.E. 941, 146 Mass. 40. 

Or.—Sturgis v, Sturgis, 93 P. 696, 
61 Or. 10, 131 Am.S.R. 724, 15 LuR. 
A.,N.S., 1034. 

88. Ill.—^In re Rackliffe’s Estate, 7 

M. E.2d 754. 366 El. 22—Johnson v. 
3B:ilpatrlck. 250 Ill.App. 416. 

29. El.—Johnson v. Kilpatrick, 'su¬ 
pra. 


80. El.—Johnson v. Kilpatrick, su¬ 
pra. 

31. El.—^In re Racklifle's Estate, 7 

N.E.2d 754, 366 Ill. 22. 

32. El.—Johnson v. Kilpatrick, 250 
E1.APP. 416. 

33. Ill.—^Johnson v. KilpatriOk. su¬ 
pra. 

34. Ill.—Johnson v. Kilpatrick, su¬ 
pra. 

58 C.J. p 1299 note 62. 

35. N.BL—Pendexter v. Cole, 22 A. 
560, 66 N.H. 556. 

36. Mass.—^Botham v. Mclntier, 19 
Pick. 346. 

N.EC.—Pendexter v. Cole, 22 A. 660, 
66 N.H. 556. 
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as to joinder of causes of action,37 and joinder of tions on bonds given by the guardian of a spend- 
parties defendant in actions on bonds,33 apply in ac- thrift 


SPENDTHRIFT TRUST. Defined see the C.J.S. 
title Trusts § 21, also 65 0.1. p 230 note 50-p 231 
note 55. 

SPENT. Exhausted or worn out; having lost en¬ 
ergy or motive force.! "Spent” has been compared 
with, or distinguished from, "dead” see 25 C.J.S. p 
1014 note 42^ and "functus officio” see 37 C.J.S. p 
1401 note 89. 

SPES. As the first word of maxims as to which 
there have been no recent applications see 58 C.J. 
p 1299 notes 9,10. 

SPIDER. A small piece of wire projecting from a 
wire rope or cable.3 

SPIFFS. In sales terminology, the word means 
goods not in demand.3 

SPDSIE. A projecting piece of metal, usually point¬ 
ed or tapering, fixed with the sharp or small end 
outward; any similar pointed or tapering object or 
projection.^ 

SPIKED. Applied to beverages the term has been 
defined as meaning, in common parlance or colloqui¬ 
ally, that a lighter drink has been mixed with 
alcohol to give it *Tdck.”5 

SPIKER. As a railroad workman whose duty it is 
to drive spikes into the cross-ties, by which the 
track rails are held in place, see Railroads § 1 g. 


SPIN. The word "spin” is defined as meaning to 
draw out and twist into threads, either by hand or 
by machinery; to draw out into filaments from an 
aperture connected with glands secreting a viscous 
substance; to form as a cup or cone, from a ductile 
metal disk, in a lathe or other rotating machine, 
by pressure and rotation.® 

Spinning, The present participle of the verb "to 
spin.”7 In working sheet metal, "spinning^^ is the 
art of shaping a flexible sheet of metal down over 
irregular forms or dies, circular in cross-section.® 
A similar process, also called "spinning,” is em¬ 
ployed in the manufacture of rubber tires.® 

SPINAL. Of, pertaining to, or connected with, the 
spine or backbone; vertebral.!® 

SPINDLE. Primarily the long, round, slender rod 
or pin in spinning wheels by which the thread is 
twisted and on which, when twisted, it is wound.!! 
The term is used in the plural with reference to 
mills as a unit of measure or capacity of the mill, 
so that a statement of the number of spindles in a 
mill indicates to those acquainted with mill prop¬ 
erty the size and capacity of the mill.!® word 
"spindle” is also defined as meaning something re¬ 
sembling or conceived to resemble a spindle.!® 

SPINE. The backbone, the vertebral or spinal 
column.!^ In mankind the spine is described and 
defined as including, among other, the five sacral 
vertebrss, which are fused together in the sacroiliac 
joint.!® 


37. Mass.—Wood v. Hayward* 13 
Pick. 269. 

Jolader of causes of action on bonds 
generally see Actions S 98 c (2). 

88. Mass.—Wood v. Hasrward, supra. 
58 C.J. p 1299 note 56. 

Joinder of parties defendant in ac¬ 
tions on bonds generally see Bonds 
9 107 b. 

1 . Pa.—German Ev. Luth. Church v. 

Miller, 26 Pa.Dist. 641, 645. 
Phrases 

(1) **Spent bill’* see Carriers 9 122- 

(2) ’*Spent ffingrer” see 38 C.J.S. p 
925 note 17. 

8e U.S.—Glover v. Compagrnie Gen- 
erale Transatlantique, C.C.A.Tex., 
103 F.2d 567, 559. 

8. Minn.—Anderson v. Btursr, 212 N. 
W. 9, 10, 170 Minn. 58. 

4 . New Standard IX 
81 C. J.S.—58 


*’Spike knots” see Loss and Liogglne 
9 11 

6. Neb,—Stump v. State, 271 N.W. 
168, 132 Neb. 49. 

8. New Standard D. 

7. New Standard D. 

Phrases 

(1) “Spinning mill” see Mills 9 2. 

(2) “Spinning plant.”—American 
Cent. Ins. Co. v. Landau, 49 A. 738, 
749, 62 N.J.E< 1 . 73—58 C.J. p 1800 note 
23. 

(3) “Spinning reserve” as an elec¬ 
trical term see Electricity 9 1. 

8. U.S.—^Firestone Tire & Rubber 
Co. V. Seiberling, C.C.AOhio, 267 
F. 74, 82. 

9. U.S.—^Firestone Tire & Rubber Co. 
V. Seiberling, supra. 

58 C.J. p 1300 note 15. 

10. New Stf^df^ IX 
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“Spinal puncture” see 73 C.J.S. p 1254 
note 68. 

11. Webster New Int.D. 

18. Mass.—West Boylston Mfg. Co. 
V. Board of Assessors of Easthamp- 
ton, 178 N.E. 531, 684, 277 Mass. 
180. 

58 C.J. p 1800 notes 25, 26. 

13. New Standard D. 

^‘Spindle winding” is a term used 
in the hairdressers' art with respect 
to permanent waves, and is described 
as coiling a strand of hair from its 
roots helically upon a curling rod 
like a screw around the spindle.— 
National EEairdressers* & Cosmetolo¬ 
gists* Association, Inc. v. Philad Co., 
ID.C.Del.. 41 F.Supp. 701, 706. 

14. Stedman Med.D. 

15. Mo.—^Bales v. Kansas City Pub¬ 
lic Service Co., 4Q &W.2d 665. 669. 
328 Mo. 171. 




SPINSTEBSPITE 


SFINSTEB. A woman who has never been mar- 

ried.l6 

SFIEAL. The path, generally plane, of a point 
which moves roxmd an axis while continuously re¬ 
ceding from, or approaching, it; a helix.^^ 

SPIRIT or SPIRITS. The word "spirit” is derived 
from the Latin "spiritus,” one meaning of which is 
^‘life.”!® In one sense the word "spirit” means true 
or inward intent or meaning; opposed to formal 
signification (letter) 

As applied to fluids, the words "spirit” and 
"spirits” have a general meaning and indicate such 
as are of a lighter character than ordinaiy water,^^ 
and it has been said that they are obtained, but not 
produced, by distillation.2i However, it has also 
been said that "spirit” is the name of an infiam- 
mable liquor produced by distillation.^^ As applied 
to particular liquors the words "spirit” and "spirits” 
signify the essence, the extract, the purest solution, 
the highest rectified spirit, the pure alcohol con¬ 
tained in them, and the spirit of liquors is really 
the alcohol in them.23 What constitutes spirituous 
liquor, and the particular liquors that have been 
held to be spirituous are treated in Intoxicating 
Liquors §§ 11, 13. 

In a still different sense, the word "spirit” means 
any supernatural being; an apparition, ghost, or 

specter.24 
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Phrases employing the words "spirit” or "spirits” 
are set out in the note.^^ 

SPIRITOXJS. A term, said to be rare, meaning like 
spirit, refined, or pure,^ 6 but sometimes used as 
synonymous with "spirituous,”^ although perhaps, 
strictly speaking, not with aceuracy.28 

SPIRITUAL. That which pertains to religion, or 
to the soul or higher endowments of the mind in 
its relation to the Spirit of God.^® 

SPIRITUALISM. As a religious belief see Reli¬ 
gious Societies § 1 d (4). Engaging in fraudulent 
or deceptive practices as to spiritualism as an of¬ 
fense allied to obtaining money or property by false 
pretenses see False Pretenses § 3Q. 

SPIRITUALIST. The term is defined as used in a 
religious sense in Religious Societies § 1 d (4). 

SPIRITUOUS. The word "spirituous,” defined gen¬ 
erally, means active; having an active power or 
property; lively;*® partaking of spiritsome¬ 
thing that will produce active or lively results.* * 

As applied to liquor, the term is defined in In¬ 
toxicating Liquors § IL 

SPITE. Malicious bitterness prompting to acts cal¬ 
culated to annoy, vex, or irritate; mean hatred; 
disposition to cross or thwart; petty ill wHl; 


“Railway spine*’ as synonymous with 
“concussion of the spine or spinal 
cord” see Concussion 16 C.J.S. p 
806 note 9. 

As the hack 

“The spine and the region of the 
spine are as clearly the back as the 
word itself would make it.”—Kelly v. 
Kansas City R. Co., Mo.App., 225 S. 
W. 183, 134. 

16. Pa.—^In re Conwa 3 r*s Estate, 87 
A. 204, 181 Pa. 156. 

17. U.S.—In re Liddell, Oust. & Pat 
App., 69 F.2d 370, 372. 

"Circumferential” as Inclusive of 
"spiral” see 14 C.J.S. p 1123 note 
58. 

18. Tenn.—Caswell v. State, 2 
Humphr. 402. 403. 

68 C.J. p 1300 note 36. 

19. New Standard D. 

"Spirit” of the oonstltatloa 

"The object of constitutional con¬ 
struction is to ascertain and effectu¬ 
ate the intention and purpose of the 
people in adopting it That intention 
and purpose is the ’spirit* of the 
Constitution.”—^Amos v. Mathews, 126 
So. 308, 316, 99 Fla. 1. 

60. N.C.—State v. Giersch, 4 S.E. 
193, 98 N.a 720. 


81. N.C.—State v. Giersch, supra. 
Manufactarea by distUlatioii 
Ky.—Gnadinger v. Commonwealth, 4 
Ky.L. 514, 515. 

N.Y.—^People v. Crilley, 20 Barb. 246, 
248. 

22. Ind.—State v. Moore, 5 Blackf. 
118. 

Ky.—Gnadinger ▼. Commonwealth, 4 
Ky.L. 614. 

Similarly expressed 

(1) An inflammable liquor raised 
by distillation.—Caswell v. State, 2 
Humphr., Tenn., 402, 408. 

(2) A strong, pungent, stimulating 
liquor, obtained by distillation.—Cas¬ 
well y. State, supra. 

23. N.C.—State v, Giersch, 4 S.E. 
193, 194, 98 N.a 720, 724. 

"The distillation of spirituous liq¬ 
uors is performed by a double proc¬ 
ess; by the application of heat to 
a still containing the material. The 
product of the first process, after 
running through the still, Is com¬ 
monly called low wines, or singlings; 
the low wines undergo a second proc¬ 
ess of distillation, by which spirits 
are produced.”—^U. S. v. Tenbroek, 
Pa., 2 "Wheat, U.S., 248, 268, 4 L.Ed. 
231. 


184. Webster New IntD. 

85. Phrases 

(1) "Spirit gas” see 88 C.J.S. p 614 
note 20. 

(2) "Spirit world” is the realm of 
the supernatural.—Johnson v. State, 
65 So. 218, 220, 107 Miss. 196, 51 L. 
R.A.,N.S., 1183. 

(3) Other phrases as to which more 
recent adjudications have not been 
found see 58 aj. p 1300 note 41—p 
1301 notes 46, 72-p 1302 notes 79, 83- 

86, 93-96. 

26. Webster New IntD. 

27. Mass.—Commonwealth v. Burke. 
16 Gray 408, 409. 

68 C.J. p 1302 note 98. 

28. Tex.—^Brumley v. State, 11 Tex. 
App. 114, 116. 

58 C.J. p 1302 note 99. 

29. Miss.—Johnson v. State, 65 So. 
218, 220, 107 Miss. 196, 51 L.R.A, 
N.S., 1183. 

3a U.S.—U. S. V. Ellis, D.C.Ark., 61 
F. 808, 812, 813, 816. 

31. U.S.—^U. S. V. Ellis, supra. 

N.C.—State v. Giersch, 4 S.B. 193, 98 

N.C. 720, 724. 

32. U.S.—U. S. V. Ellis, D.C.Ark., 61 
F. 808, 813. 
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grudge; inalevolence.33 It has been distinguished 
from "malice aforethought” see 2 C.J.S. p 1008 note 
35. 

SPITTOON. A receptacle for expectorations; cus- 
pidor.34 It is stated in the definition Cuspidor, 25 
C.J.S. p 68 note 46, that a cuspidor differs from a 
spittoon only in form. 

SPLEEN. A large vascular ductless gland lying in 
the upper part of the abdominal cavity on the left 
side, between the stomach and the diaphragm. It 
is composed of a soft reddish brown cellular struc¬ 
ture, the "pulp,” enclosed and supported by a con¬ 
nective-tissue network given off from the strong 
fibrous capsule. The spleen is regarded as a blood- 
forming organ but its functions are very imperfectly 

understood.35 

SPLINE KEY. See Key 51 C.J.S. p 429 note 94. 

SPLIT. As a noun, "split” means the act or process 
of splitting; also a crack, rent, or longitudinal 
fissure.3S 

The verb "split” is defined generally as meaning 
to divide lengthwise; to separate from end to end, 
especially by force; to divide in the direction of the 
grain or layers; to burst; rupture; rend; tear 
asxmder; fig^iratively, to break; ruin; destroy; 
to divide into parts or shares.®^ 


"Splitting^’ is the present participle of the veA 
"split.”33 It has been distinguished from "cutting” 
see 25 C. J.S. p 435 note 49. 

Phrases employing the various forms of the word 
are set out in the note.33 

SPLITTEB. In the packing house trader a person 
who splits recently slaughtered hogs in a packing 
plant with a cleaver.^® 

The term is also employed in the logging industry 
to describe an appliance or device with which it is 
customary to equip or guard saws in. a saw mill, as 
stated in Logs and Logging § 1 f. 

SPOIL. As a noun, plunder seized by violence; 
booty.41 

As a verb, to impair or destroy the value, useful¬ 
ness, enjoyableness, or beauty of; injure; render 
worthless; to render unusable by decay; taint.^3 

"Spoiled” has been held synonymous with "rot¬ 
ted” see 77 C. J.S. p 540 note 78. 

Phrases employing the various forms of the word 
are set out in the note.^3 

Spoils. In the United States the word "spoils” 
is used figuratively to denote the honors and emolu¬ 
ments of public office as objects of political contests 
and as the rewards of political service.^^ 

SPOLIATION. A word of evil connotations,^® de¬ 


ss. New Standard D. i 

“Spite fence” defined see Adjoining 
Iiandowners S 61 a. 

54. New Standard D. 

55. Stedman Med.D. 

Slxnilaxly expressed 

The “spleen” is a vital organ hav¬ 
ing to do with the proper producing 
and mixing of the blood.—^Texas Em¬ 
ployers* Ins. Ass'n v. Morgan, Tex. 
Civ.App., 187 S.W.2d 603. 605. 

36. Webster New IntD. 

37. Webster New Int.D. 

Xa the lish trade, **8plit.** as ap¬ 
plied to fish means to clean.—Chase 
V. Van Camp Sea Food Co., 292 P. 
179, 180, 109 Cal.App. 38. 

38. Webster New Int.D. 

39. Phrases using the word ''split” 

(1) “Split indorsement** as affect¬ 
ing negotiability see Bills and Notes 
§ 18. 

(2) **Spllt sentence** defined see 
Criminal Law § 1556. 

(3) “Split switch** and **spllt the 
switch'* see Railroads S i u- 
Phrases using the word "splittliig” 

(1) “Splitting a pair** as a term 
of telephone terminology see the C.J. 


S. title Telephones and Telegraphs S 
1, also 58 C.J. p 1304 notes 52. 63. 

(2) “Splitting appeals’* see Appeal 
and Error S 38, and see the title in¬ 
dex. 

(3) “Splitting causes of action** 
generally see Actions §§ 102-106. 

(4) “Splitting of fees’* defined gen¬ 
erally see 36 C.J.S. p 630 note 43; 
statutory provisions forbidding the 
practice as to medical practitioners 
see Physicians and Surgeons S 31. 

(5) “Splitting offenses’* see Indict¬ 
ments and Informations § 34. 

40. Mo.—Rendlich v. Hammond 
Packing Co., 80 S.W. 683, 106 Mo. 
App. 717. 

Modus operand! described 
Mo.—^Rendlich v. Hammond Packing 
Co., supra. 

41. New Standard D. 

48. New Standard IX 
48. Phrases 

(1) “Spoil bank** see 8 C.T.S. p 385 
note 35.1. 

(2) “Spoiled ballot,** counting of, 

I see Elections § 227. 

' (3) “Spoiled lumber’* see Logs and 

I Logging S 1 


44^ New Standard D. 

Spoils system 

(1) The unlimited authority of the 
chief executive in public office to ap¬ 
point and remove all subordinate of¬ 
ficials, which prevailed throughout 
this country during the first century 
of its existence, resulted in the gen¬ 
eral adoption of the “spoils system*’ 
under which public office was made 
to be the reward for political work, 
with the resulting evils of inefficien¬ 
cy, extravagance, the interruption of 
public business by place hunters, cor¬ 
ruption of the electoral franchise, 
and political assessments.—Civil 
Service Commission of Michigan v. 
Auditor General. 6 N.W.2d 536, 539, 
302 Mich. 673. 

(2) The system has been referred 
to as an inviolable principle of Amer¬ 
ican politicians.—^State v. Lea, 10 
Ohio N.P..N.S.. 864, 365. 

(3) In the United States the oppo¬ 
site of the “spoils system** Is the 
“merit system*’ as stated in 57 C.J.6. 
p 1071 note 8. See also “Civil service 
reform,’* 14 C.J.S. p 1156 note 92. 

45. U.S.—Wichita Royalty Co. v. 

City Nat Bank of Wichita Falls. 

C.C.ATex., 109 F.2d 299, 802. 
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fbaed! as meaning the act of plundeiing; robbery; 
despoliation.^^ In this sense it has been held to be 
synonymous with "pillaging’^ see 70 C.J.S. p 1060 
note 55, '‘plundering^' see 72 C.J.S. p 157 note 44, 
and "robbing” see Robbery § 1. 

The word "spoliation” is also applied to a situa¬ 
tion where public improvements are made, and 
where the assessment is so large against a piece of 
property as to take the entire property to pay for 
the improvement, and "^liation” is treated in this 
sense in Municipal Corporations § 1415. 

The word "spoliation” is also used, in contra¬ 
distinction to "alteration,” to denote any erasure, 
interlineation, or change, however material, which 
is made in and upon an instrument by a stranger to 
it, who is acting without privity or the consent of 
the parties interested therein, as stated in Altera¬ 
tion of Instruments § 53. 

SPOLIATOR A spoiler or destroyer.^^ 

Spoliator of evidence. One who fails to produce 
evidence in his possession or under his control.^8 

The presumptions arising from the conduct of 
such a person are,treated with respect to criminal 
prosecutions in Criminal Law § 596, and with refer¬ 
ence to civil actions in Evidence § 152^ 

SPOLIATXXS DEBET AITTE OMNIA RESTITUL 
See 58 C.J. p 1305 note 80. 

SPONDET PERITIAM ARTIS. See 58 C. J. p 1305 
note 81. 

SPONDYLOLISTHESIS. Forward displacement of 
the lumbar vertebra, with consequent contraction 
of the pelvis.49 


"Spondylolisthesis reversed” is said to be the 
posterior displacement of the fifth lumbar on the 

sacrum.50 

SPONOE. A fixed aquatic organism of a low or- 
der.51 

The liability of a surgeon for leaving sponges in¬ 
side a patient after an operation is treated in 
Physicians and Surgeons § 48 L 

SPONSALIA. As the first word of maxims as to 
which there have been no recent applications see 58 
C.J. p 1305 notes 83, 84 

SPONSIONS. As agreements or engagements made 
by certain public ofllcers in behalf of their govern¬ 
ments see the C.J.S. title Treaties § 1, also 63 C.J. 
p 827 note 17 [a]. 

SPONTANEOUS. Proceeding from, or acting by, 
internal impulse, energy, or natural law, without 
external force.®^ 

Spontaneous utterances may be admissible in evi¬ 
dence under the res gestsB rule, and in this connec¬ 
tion see Evidence §§ 417-420, and Criminal Law 
§§ 662, 674 

SPONTANEOUSLY. A word said to be practical¬ 
ly synonymous with "voluntarily.”53 

SPONTE. As the first word of a maxim as to which 
there have been no recent applications see 58 C.J. 
p 1305 note 90. 

SPORE. The reproductive cell of a sporozoan or 
of a cryptogamous plant; a cell of an inferior or¬ 
der to an ovum or seed.^4 


48. V7ebster New Int.D. 

Defined as a verb 
“Spoliation** means to plunder; to 
rob.—Mayor and City Council of Bal¬ 
timore V. Link, 197 A. 801, 803, 174 
Md. 111. 

47. Black L..D. 

58 C.J. p 1306 note, 77. 

48. Colo.—^Lowe V. Donnelly, 85 P. 
318, 319, 36 Colo. 292. 

Ill.—Cartier v. Troy Lumber Co., 28 
N.E. 932, 933, 138 HI. 633, 14 L.R.A. 
470. 

49. Mich.—^Keller v. Anderson Sand 
& Gravel Co., 291 N.W. 32, 33, 292 
Mich. 626. 

Slmilazly described 
Slipping forward of one vertebra 
on another; displacement, forward or 
backward.—^Traut v. Pacific Mut. Life 
Ins. Co., 68 NJS.2a 262, 269. 821 Ill. 
App. 874. 


50. Pa.—^Mancuso v. Mancuso, 27 A. 

2d 779, 781, 782, 160 Pa.Super. 22. 
Similarly stated 

“Reversed spondylolisthesis** is a 
condition where the fifth lumbar ver¬ 
tebra has slipped backward from the 
sacrum.—^Mancuso v. Mancuso, supra. 

61. Century D. 

Bnbber "sponges” not included 
**The dictionary definition of the 
word *sponge’ is not so comprehen¬ 
sive as to include a manufacture of 
India rubber in resemblance of a nat¬ 
ural sponge, even though such man¬ 
ufacture is confessedly useful and 
convenient in bathing.—Alfred H. 
Smith Co. V. U. 8., aC.NiT.. 148 F. 
691, 692. 

59. Webster New IntD. 
“Spontaneous combustion*' see 16 C 
J.S. p 242 notes 83, 84. ] 

836 


53. Ga.—Eling v. State, 118 S.K 368, 

372, 165 Ga. 707. 

54. Stedman Med.D. 

Bacteria as "spores” or in "spore 
form” 

VThen surrounding conditions be¬ 
come unfavorable to growth, bacteria 
pass into what may be called a hiber¬ 
nating space and are called “spores** 
or “in spore form.** They may con¬ 
tinue in this state for a long time 
and will resist injurious Infiuences, 
such as excessive heat, cold, and 
chemicals. Under proper tempera¬ 
ture with food present, they will 
again come into the vegetative form 
and will grow, multiply, and carry 
on their Idfe work.—Guaranty Trust 
Co. of New York ▼. Union Solvents 
Corporation. D.CXDel., 64 F.2d 400, 
403. 
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SFOBT. The word “sport,” as a noun, is a very 
general term, covering field sports and other means 

of recreation.55 

As applied to a person, the word “sjx)rt” may 
have a laudable significance, especially when preced¬ 
ed by the word “good” or “real; ”56 and while its 
use in reference to a woman may, under some cir¬ 
cumstances, signify that she has had unlawful 
sexual intercourse or that she is a prostitute, it 
does not have that meaning generally.^S 

As a verb, the word “sport” is defined as meaning 
to engage in sports to praGtice the diversions of 
the field to hunt, shoot, or play games for a 
pastimeto play; to frolic; to wanton to 
divert; to make merryto represent by any kind 
of play;®^ also to exhibit or bring out in public.®^ 
The word also means to trifle.®® 

What constitutes a “sports event” within the 
meaning of statutes prohibiting the unlicensed sale 
or o&r to sell tickets to such an event at a price 
greater than that printed on such tickets is treated 
in the C.J.S. title Theaters and Shows § 22. 

Sporting, The word “sporting” is defined gen¬ 
erally as meaning indulging in sport; practicing 
the diversions of the field ;®'^ engaging or concerned 
in sport or diversion; interested in or practicing 
field sports.®® 


In addition to these general meanings, the word 
“sporting” has acquired a special signification 
among particular classes of society as meaning prac¬ 
ticing prostitution as stated in Prostitution § 1. 

SPOUTER. One who sports; a sportsman; also, 
colloquially, one who wears sport clothes, or who 
spends lavishly and ostentatiously.®® 

SPORTSMAlSr. One who sports;*^® one who prac¬ 
tices the sports of the field, especially hunting or 
fishing,7i usually for pleasure, and in a legitimate 
manner;^® also, a hunter of big game.^® 

SPOT. A small extent of space; a place; also a 
blemish; a blot.*^^ 

The word “spot” is also used in a very specific 
sense as applied to crown caps used for sealing 
bottles or other containers for beverages such as 
beer and “soft drinks.” These caps are made of 
metal, and are equipped with inner pads of cork, 
upon which pads are imposed linings of foil or 
treated paper to prevent direct contact between the 
beverage and the cork and also to prevent leakage 
of gases. Such a paper or foil lining is called a 
“spot,” or a “center spot.”^® 

Phrases employing the word “spot” are set out 
in the note.^® 


55. Conn.—State v. Miller, 36 A. 795, 
796, 68 Conn. 373. 

BiUiards 

Conn.—State v. Miller, supra. 
Phrases 

(1) “Sports arena” is a place for 
contest between contestants in which 
there is a victor and a vanquished, 
which is viewed by an audience and 
is for their enjosonent.—^Steinberg v. 
Forest Hills Golf Range, 102 H.Y.S. 
2d 404, 406, 199 Misc. 128. 

(2) Other phrases as to which more 
recent adjudications have not been 
found see 58 C.J. p 1305 notes 94, 95. 
66. Wis.—Grant v, Yates, 199 N.W. 

63, 54, 184 Wis. 236. 

57- Wis.—Grant v. Yates, supra. 

68. Wis.—Grant v. Yates, supra. 

68 C.J. p 1305 note 98. 

See Libel and Slander $30. 

69. Tex.—^Humphrey v. State, 212 S. 
W.2d 169, 160, 162 Tex.Cr. 203. 

60. Neb.—-Wirth v. Calhoun, 89 N.W. 

785, 787, 64 Neb. 316. 

•1. Tex.—^Humphrey v. State, 212 S. 

W.2d 159, 160, 152 Tex.Cr. 203. 

68. Neb.—Wirth v. Calhoun, 89 N.W. 

786, 787, 64 Neb. 316—State v. 
O'Rourk, 53 N.W. 691, 592, 35 Neb. 
614, 17 L.RJL 830. 

Synonyms 

j(l) “To play, frolic, and wanton” 


are given as synonyms.—State v. 
O'Rourk, supra. 

(2) “To game” synonymous see 
Gaming § 1 b. 

63. Neb.—Wirth v. Calhoun, 89 N. 
W. 785, 787, 64 Neb. 316. 

64. Neb.—Wirth v. Calhoun, supra— 
State V. O’Rourk. 63 N.W. 591, 692, 
35 Neb. 614, 17 L.R.A. 830. 

65. Neb.—^Wirth v. Calhoun, 89 N.W. 
786, 787, 64 Neb. 316. 

to sport a new equipage’' 

Neb.—Wirth v. Calhoun, supra. 

66. Neb.—Wirth v. Calhoun, supra. 
67- Neb.—Wirth v. Calhoun, supra. 

Using the definitions of "sport” in¬ 
stead of the term itself in defining 
“sporting” it has been given eight 
definitions: (1) To indulge in divert¬ 
ing; (2) to indulge dn merrymaldng; 

(3) to indulge in representing by any 
kind of a play; (4) to indulge in 
bringing out in public, as to indulge 
in sporting a new hat or carriage; 
(5) to indulge in play or frolic; (6) 
to indulge in wantonness; (7) to 
indulge in trifling; (8) practicing di¬ 
versions of the field.—^Wirth v. Cal¬ 
houn, supra. 

68. Neb.—Wirth v. Calhoun, supra. 
Phrases employing the word "sport¬ 
ing” 

(1) “Sporting club” under internal 
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revenue acts imposing tax on dues 
and fees see Internal Revenue $ 531. 

(2) “Sporting goods” as subject to 
excise tax see Internal Revenue $ 
539. 

(3) “Sporting house” generally see 
41 C.J.S. p 366 note 83; and as signi¬ 
fying a house of ill fame see Dis¬ 
orderly Houses S 4 f (1) (a). 

(4) “Sporting woman” as meaning 
a prostitute see Prostitution { 1. 

69. U.S.—^Apollo Shirt Co. t. Enro 

Shirt Co., 165 F.2d 471, 472, 35 C. 
C.P.A.(Patents) 862. 

70- Minn.—White v. Western Assur. 
Co., 54 N.W. 195, 196, 52 Minn. 852. 

71- U.S.—^Magitex Co. v. John Hud¬ 
son Moore, Inc., 154 F.2d 177, 179, 
33 C.C.P.A. (Patents) 956. 

Minn.—White v. Western Assur. Co., 
54 N.W. 195, 196, 52 Minn. 352. 

72. Minn.—White v. Western Assur. 
Co., supra. 

73. U.S.—^Magitex Co. v. John Hud^ 
son Moore, Inc., 154 F.2d 177, 179, 
83 C.C.P.A.(Patents) 956. 

74. Webster New Int.D. 

75. U.S.—^In re Kronquest, 129 F.2d 
699, 29 C.C.P.Au (Patents) 1185, 

76. Phrases 

(1) “Spot cash” see 14 G.J.S. p 
19 note 28. 



SPOTSPBEADEB 


81 C.J.S- 


Spotting. To mark or stain with spots; also to 
place on a spot.^^ 

In railroad parlance, ‘^spotting*^ is the practice of 
hauling ears to iwints along the spur convenient 
to a shipper or consignee as stated in Railroads § 
1 r. The right of a carrier to make a charge for 
^^spotting’^ is treated in Carriers § 314 b (2). 

SFOTLZGrHT. A light which concentrates the light 
in one spoL^S 

SPOTTER. One employed to detect dishonesty or 
irregularities.79 Purchase of intoxicating liquor by 
a ^^spotter” as a defense see Criminal Law § 45. 

SPOUSE. Defined see Husband and Wife § 1. 

SPOUT HOOK. As a railroad appliance used in 
drawing the arm from the standpipe over to the 
manhole in the tank when an engine is taking wa¬ 
ter see Railroads § 1 r. 

SPRAG. See Mines and Minerals § 3 h. 

SPRAHT. 

As a noun. The word "sprain," is defined medi¬ 
cally as an injury to a joint, with possible rupture 
of some of the ligaments or tendons, but without 
dislocation or fracture.^^ 

The usual and ordinary definition of the word 
"sprain" is something that has been occasioned by 
overstrain as by a twist or wrench,81 and the term 
is ordinarily and popularly applied to an injury in¬ 
volving the wrenching of a ligament, joint, or 
muscle where only trivial inconvenience and dis¬ 
comfort resalt.82 However, all sprains are not of 
a minor nature, and the injury cannot always be 


classed as slight.*^ "Sprain" has been held to be 
synonymous with "straui.”^^ 

The extent of an insurance company’s liability on 
a policy of accident insurance where the accident 
results in a sprain is treated in Insurance § 900 d. 

As a verb. To weaken, as a joint, ligament, or 
muscle, by a sudden and excessive exertion, as by 
wrenching; to overstrain or stretch injuriously, but 
without luxation.85 

SPRATS. See Pish §1. 

SPRAWL. A term used in quarrying, and said to 
mean loose rock.*® 

SPRAY. As a noun, the word "spray” is defined 
as meaning water or other liquid dispersed in par¬ 
ticles, as by the wind or by force of impact.87 
More specifically, an instrument for sprajdng; 
sprayer; atomizer;88 and also liquid applied in ex¬ 
tremely fine particles by means of an atomizer.88 

The verb "to spray" means to disperse a liquid 
in the form of spray; to throw or scatter in minute 
particles, as liquids; also to treat, medicinally or 
otherwise, with a liquid in the form of spray, es¬ 
pecially with an atomizer.80 

SPREAD. To record; to enter.81 
Spreading. A word which, when used with the 
words contriving and propagating, is said to be 
equivalent to "circulating."®* 

SPREADER. One who spreads, scatters, or dis¬ 
seminates; any device, machine, or implement for 
spreading or scattering.®* 

In the logging industry the term is employed to 
denote an appliance or device with which it is 


(2) "Spot cash sale’* see Sales S 
234. 

(3) "Spot coed" see 14 C.J.S. p 1299 
note 26. 

(4) "Spot grain" see 88 CJ.S. p 
976 note 85. 

(5) "Spot welding;” that branch of 
electric welding by which two sheets 
or plates are welded together face to 
face, in spots, as a substitute for 
riveting.—^Thomson Spot Welder Co. 
V. Ford Motor Co., Mich., 44 S.Ct 
6J33, 534, 265 U.S. 445, 68 UEd. 1098— 
68 C.jr. p 1306 note 29. 

(6) "Spot zoning" see Municipal 
Corporations S 226(6), (12). 

Tim Webster New IntD. 

V8. U.S.—Warner Bros. Pictures v. 
Westover, D.aCJal., 70 P.Supp. Ill, 
116.. 

79. Webster New IntD. I 


80, Stedman Med.D. 

81- Pa.—^Bartlinski v. Northumber^ 
land Mining Co., 177 A. 618, 619, 
117 Pa.Super. 437. 

82. La.—^Beard v. Peoples Industrial 
Life Ins. Co. of Louisiana, App., 
6 So.2d 340, 342, 343. 

83. La.—^Beard v. Peoples Industricd 
Life Ins. Co. of Louisiana, supra. 

84. Md.—^Ross V. Smith, 179 A 173, 
176, 169 Md. 86. 

85. Tex.—^Pt Worth, eta, R. Co. v. 
Rogers, 53 S.W. 366, 21 Tex.Civ. 
App. 605. 

86. Ala.—Alabama Consol. Coal, eta, 
Co. V. Hammond, 47 So. 248, 249, 
156 Ala. 263. 

87. U.S.—^In re Preble* C.CJP.A, 45 
F.2d 1007, 1009. 

58 C.J. p 1307 note 46. 

88. U.S.—In re Preble, supra- 
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89. U.S.—^In re Preble, supra. 

90. U.S.—^In re Preble, supra. 
"Atomize" as meaning to spray, to 

reduce to atoms, or to a fine spray 
see 7 C.J.S. p 167 notes 27, 28. 

91. Webster New Int.D. 

Phrases 

(1) "Spread eagle” see (laming $ 
1 h. 

(2) "Spread on the Journal” as 
equivalent to "entered of record" 
see 30 C.J.S. p 260 note 72. 

92. N.Y.—People v. Goslin, 73 N.T. 
S. 520, 67 App.Div. 16, 20, 16 N.T. 
Cr. 255. 

93. New Standard B. 
“Spreader-board” is a contrivance, 

the purpose of which is to give 
lateral support in trenches or ditches 
to preclude cave-ins.—^Irvine v. J. F. 
Shea Co., 107 P.2d 80, 81, 41 Cal.App. 
2d 458. 
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customary to equip or guard saws in a saw mill, as 
stated in Logs and Logging § 1 £. 

SPRING. 

In General 

As a noun the word ^^spring*^ has a variety of 
meanings, and in one sense it denotes a place where 
water issues from the ground, and the term is 
treated in this sense in a following subdivision. 

The word “spring^’ also designates one of the 
seasons of the year, and it is the season when plants 
begin to vegetate and grow; the vernal season, 
usually including March, April, and May in the 
middle latitudes north of the equator.^^ 

In a mechanical sense the word "spring^^ is defined 
as meaning an elastic body or device which recovers 
its original shape when released after being dis- 
torted.^5 

Spring tide. The range of the tide at times of 
new moon and full moon is greater than the average, 
as high water then arises higher and low water falls 
lower than usual, and the tides at such times are 
called "spring tides,and thus the spring tides are 
those tides which happen twice every month, at the 
full and change of the moon.^7 

Other phrases employing the word "spring,'^ other 


than in the sense of a place where water flows from 
the ground, are set out in the note,^® and for addi¬ 
tional phrases as to which more recent adjudica¬ 
tions have not been found see 58 C.J. p 1308 notes 
85-.88, 93, 94. 

As a Place Where Water Issues 
from the Ground 

The word "spring’’ has been given many defini¬ 
tions in accordance with the facts of the particular 
case,®^ and the term is defined as meaning a place 
where water issues naturally from the surface of 
the earth a place where water by natural forces 
issues from the ground;^ those places where water 
issues naturally from the surface of the earth ;3 
the formation of water that naturally gushes out 
of the earth’s surface;^ water issuing by natural 
forces out of the earth at a particular place water 
rising to the surface of the earth from below, and 
either flowing away in the form of a small stream 
or standing as a pool or a small lake;^ a fountain 
of water.7 

In some localities the word "spring” is understood 
to mean a damp, marshy or boggy area usually of 
small but definite extent wherein underground wa¬ 
ters find their way to the surface.® 

A spring exists where the water has its living 
source,® and the common conception of a spring 


94. Mont.—^ECazrlnsrton v. Deloraine 
Refining Co., 43 P.2d 660, 661, 99 
Mont 78. 

95. Webster New IntD. 

90. U.S.—^Borax Consolidated v. City 
of Los Angreles, Cal., 56 S.Ct 23, 29, 
296 U.S. 10, 80 L.Ed. 9. 

^^Higrh sprinsT tides** see 39 C.J.S. p 
899 note 19. 

Similarly expressed 
At times of new moon and full 
moon the tidal forces of moon and 
sun are acting in same direction and 
high water then rises higher and 
low water falls lower than usual, and 
tides at such times are called ‘^spring 
tides.**—Miller v. Bay-To-Gulf, 193 
So. 425, 428, 141 Fla. 452. 

97. Cal.—^Bolsa 'Land Co. v. Va- 
queros Major Oil Co., 76 P.2d 519, 
521. 25 Cal.App.2d 75. 

Del.—^Banks v. Wilmington Terminal 
Co., DeLSuper., 24 A.2d 592, 601, 
2 Terry 489. 

98. Phrases 

(1) “Briage spring** and •‘pivotal 
bridge spring** see 11 C.J.S. p 879 
notes 45, 47. 

(2) ‘‘French double spring** see 28 
C.J.S. p 59 note 95. 

(3) “Spring back book*’ see 11 C.J. 

S. p 521 note 97.2. 


(4) “Spring plate** see 70 CJ.S. p 
1105 note 52. 

(5) “Spring scale** see 78 CLJ.S. p 
588 note 21. 

(6) “Spring shot** see the definition 
Blast, 11 C.J.S. p 361 note 4. 

(7) “Spring swit<di** see Railroads 
§ 1 n. 

99. Ariz.—^Fourzan v. Curtis, 29 P.2d 
722, 723, 43 Ariz. 140. 

1. Or.—Corpus Juris cited In Beisell 
V. Wood. 185 P.2d 670, 672, 182 Or. 
66 . 

68 C.J. p 1307 notes 61—65. 

Similarly defined 

A place where water comes natural¬ 
ly to the surface of the ground and 
fiows away.—Grand Hotel Co. v. Wil¬ 
son, 5 Ont.L. 141, 150. 

2. Vt—Davidson v. Vaughn, 44 A.2d 
144, 147, 114 Vt. 43. 

58 aj. p 1307 note 61. 

Phrases 

(1) “Spring branch” see 11 CJ.S. 
p 765 note 23.1. 

(2) “Spring house** see 41 C.J.S. p 
366 note 83. 

(3) “Spring water** is water taken 
directly from a natureU spring.—U. 
S. V. Morgan, C.CJT.T., 181 F. 687, 
588. 

(4) Other phrases as to which more 
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recent adjudications have not been 
found see 58 CJ. p 1308 notes 73-75, 
77. 

3. Utah.—'Holman v. Christensen, 
274 P. 457, 460, 73 Utah 389. 

4. N.T.—Fumer v. Seabury, IS N.T. 

S. 12, 16, 59 Hun 272. 

5. N.T.—^Furner v. Seabury, 31 N.B. 
1004, 1007, 135 N.T. 50. 

6. Cal.—De Wolfskill v. Smith, 89 
P. 1001, 1003, 5 Cal.App. 175. 

7. U.S.—Indiana v. Miller, CCInd., 
13 P.Cas.No.7.022, 3 McLean 151. 

8. Its common acceptation, at least 
in California 

Ariz.—Fourzan v. Curtis, 29 P.2d 722, 

723, 43 Ariz. 140. 

Cal.—^Harrison v. Chaboya, 254 P. 
1078, 1088, 198 Cal. 473. 

These waters ‘^tnake their presence 
known either by a definite outflow 
or by the surface presenting such a 
quantity thereof as will render prac¬ 
ticable their assembling in such re¬ 
ceptacles as those described** £a 
sunken box]. 

Ariz.—^Fourzan v. Curtis, 29 P.2d 722, 

724, 43 Ariz. 140. 

Cal.—^Harrison v. Chaboya, 245 P. 
1087, 1088, 198 Cal. 473. 

9. Vt—Davidson v. Vaughn, 44 A- 
2d 144, 147, 114 Vt 48. 
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is a sotiree from wliicli water rises and flows,but 
it is not all the water that can be gathered or 
eansed to flow at a particular place.^^ Thus the 
word, as generally used, means the source of supply 
of water issuing from the earth, or found therein 
by digging or otherwise opening it.^^ The term 
commonly implies an issuing forth from the ground 
in such manner as to disclose the presence of water 
upon the surface,!^ and, while it may be necessary 
to excavate in order practically to obtain substantial 
quantities, if there is no showing on the surface 
there can seldom be that which is properly called 
a spring,14 and it has been said that the definitions 
in practically all of the judicial decisions are in 
accord with those of the lexicographers on this 
point.15 

As denoting water, the word "spring’’ has been 
held to be synonymous with "fountain” see 37 C.J.S. 
p 136 note 54, and it has been compared with, or 
distinguished from, "artesian well” see 6 C.J.S. p 
774 note 61, and "well.”i® 

The right of the owner of land on which a spring 
is situated to use the water of the spring is treated 
in the C.J.S. title Waters § 91, also 67 C.J. p 835 
note 78-p 836 note 92. 

SPBIN'G’ING TJSE. Defined see Estates § 120 c. 
Springing uses are also treated in Curtesy § 11 e, 
Deeds § 113, and Perpetuities § 13 a. For other 
references consult the Descriptive-Word Index. 

SFBINELEE LEAKAGE mSUEAKOE. See the 
index to the title Insurance. 

SPBINKUNG. The sprinkling of streets is treated 
in various places throughout the title Municipal 
Corporations; and for specific references consult 
the title index. 

SPBT7NG SHOT. See Mines and Minerals § 3 h. 
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SPUDDING IN. See Mines and Minerals § 3 h. 

SPUDS. On a marine dredge, the large beams 
which go down to the bucket which does the ac¬ 
tual dredging.l7 

SPURIOUS. Not proceeding from the proper 
source or from the source pretended; not genuine; 
false; forged; counterfeit.i^ 

SPUR TRACK. See Railroads § 1 p« 

SPY. A person who, in disguise or under false 
pretenses, insinuates himself on the enemy in order 
to discover the state of his aflairs, to pry into his 
designs, and then to communicate to his employers 
the information thus obtained.!^ 

Spying as a military offence is treated in Army 
and Navy § 54 d (3). Spying, or giving aid to a 
spy, as treason is treated in Treason § 7. Prosecu¬ 
tions under the Espionage Act, 18 U.S.C.A. §§ 791- 
797, are treated in the C.J.S. title War and National 
Defense § 20. 

SQUABBLE. To quarrel noisily; to brawl.^o 

SQUANDER. As defined by lexicographors, and 
in its general acceptation, the word means to scatter 
lavishly; to spend profusely; to throw away prodi¬ 
gally to use money in hazardous or speculative 
undertakings, or in lavish or extravagant expendi- 

tures;22 to waste.23 

"Squander” has been held to be equivalent to, or 
synonymous with, "consume” see 16 C.J.S. p 1520 
note 76. 

SQUANDERER. A prodigal; a spendthrift; « 

waster.24 

SQUARE. As a noun, the word "square” is defined 
as meaning a filgure with four rides of equal 


SimUarly expressed 
The term is said to he correctly 
used to denote the natural source of 
water supply.—^Farquharson v. Bar¬ 
nard Co.. 22 Ont.Li. 319. 333, 17 Ont. 
W.R. 523. 2 Ont.W.N. 276. 

la Mass.—^Inhabitants of Town of 
HolMston V. Holliston Water Co., 27 
K.R2d 194, 196, 306 Mass. 17. 

11 . Yt.—Davidson v. Yauxhn. 44 A. 
2d 144, 147, 114 Yt. 43. 

12. Mass.—Inhabitants of Town of 
Holliston V. Holliston Water Co., 
27 N.£!.2d 194, 196, 306 Mass. 17— 
Monatiquot River Mills v. Brain¬ 
tree Water Supply Co., 21 N.E. 761, 
762, 149 Mass. 478, 4 li.RJL 272. 


13. Mass.—^Inhabitants of Town of 
Holliston V- Holliston Water Co., 
27 N.E.2d 194, 196, 306 Mass. 17. 

14. Mass.—^Inhabitants of Town of 
Holliston V. Holliston Water Co., 
supra. 

15. Mass.—^Inhabitants of Town of 
Holliston V. Holliston Water Co., 
supra. 

16. Yt.—^Masroon v. Harris, 46 Yt 
264, 271. 

17. Cal.—People v. Olobe & Rutgrers 
Fire Ins. Co., 216 P.2d 64, 66, 96 
Cal.App.2d 671. 

18. New Standard D. 

Phrases 

j[l) '^Spurious bm** distinguished 
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from ''counterfeit bill** see Counter¬ 
feiting: S 1. 

(2) "Spurious class action" under 
Federal Rules of Civil Procedure, rule 
23, see Federal Courts S 123 d. 

19. TJ.S.—^U. S. ex reL Wessels v. Mc¬ 
Donald, D.C.N.T., 266 F. 764, 762. 

20. Fla.—Jarvis v. Stata 166 So. 310, 
313, 115 Fla. 320. 

21. N.H.—McDougral v. Calet 34 N. 
H. 534, 643. 

22. D.C.—Payne v. U. S., 269 P. 871, 
874, 60 APP.D.C. 219. 

23. N.H.—McDougal v. Calef, 34 N. 
H 634, 643. 

24b N.H.—^McDougral v* Calef, supra. 
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length ;25 a rectangulat figorfe having four eqnal 
.sides.2® 

A '^square” is also defined to be an open area 
in a city or village, left between streets at their in¬ 
tersection or formed by their expansion, sometimes 
decorated with statutory or treated as a park;27 
and it is stated in 67 C.J.S. p 867 note 17 that there 
is little, if any, distinction between "square” and 
“park.” 

The word “square” is also employed to denote a 
unit of measure, and in this sense is defined in the 
C.J.S. title Weights and Measures § 1, also 58 C.J. 
p 1310 notes 32--38,40-p 1311 note 68. 

As a verb, the word “square” is defined as mean¬ 
ing to form with four equal sides and four right 
angles; to make square.^^ 

As an adjective, “square” is defined as meaning 
rendering equal justice; exact; fair; honest.29 

Phrases employing the word in its various forms 
are set out in the note.^o 

SQUAT. To settle on land, especially new or un¬ 
occupied land, without right or title; also to settle 
on public land under government regulation with 
a view to acquiring title.®! 


SQUATTER. A “squatter” is one who settles on 
land of another without any legal authority;®® a 
person who settles or locates on land without ob¬ 
taining a legal title;®® one who has actual posses¬ 
sion of the land of another and who makes claim 
to own it, being merely an intruder;®^ one who has 
entered upon wild and vacant land and used it as 
his own.®® 

The word “squatter^^ is particularly applied to a 
person who settles on the public land,®® and thus 
the term in this sense is defined as meaning one 
who settles on new land, particularly on public 
land, without a title.®*^ An intruder is commonly 
called a squatter,®® and a squatter is a trespasser,®® 
but a person who commences occupancy with the 
permission of the landlord can in no way be a 
squatter.^® 

Summary proceedings against squatters are dis¬ 
cussed in Forcible Entry and Detainer § 106. A 
tenant who, without authority, erects a television 
antenna is sometimes considered to be a squatter as 
discussed in Landlord and Tenant § 758 b (5). 
Squatters are also treated in Adverse Possession and 
in Public Lands; and for specific references con¬ 
sult the Descriptive-Word Index. 

SQUEEGEE. A robber scraper.^! The term is 


25. Ky.—^Broadway Baptist Church 

V. McAtee, 8 Bush 608, 514, 8 Am. 
B. 480. 

La.—^Dinwiddle v. Cox, App., 9 So.2d 
68, 73. 

26. Ky.—German Protestant Orphan 
Asylum v. Barber Asphalt Pav. Co., 
82 S.V7. 632, 633. 

68 C.J. p 1310 note 42. 

27. New Standard D. 

28: Webster New Int.D. 

29. Ala.—^Ivey v. Pioneer Sav., etc., 
Co., 21 So. 531, 533, 113 Ala. 349. 

80. Phrases 

(1) “Public square” defined see 
Municipal Corporations S 1818. 

(2) “Square block” see 11 C.J.S. p 
365 notes .68, 69. 

(3) “Square fathom” see the C.J.S. 
title Weights and Measures § 1, also 
25 C.J. p 676 note 28. 

(4) “Squared timbers” see Logs 
and Logging § 1 b. 

31. Webster New IntD. 

Phrases employing the word in its 
Tarious forms and as to which more 
recent adjudications have not been 
found see 58 C.J. p 1311 notes 71-73. 

82. Ark.—Conway v. Shuck, 157 S. 

W. 2d 777, 778, 203 Ark. 659. 

N.Y.—Stephen Estate, Inc. v. E:aplan, 
100 N.Y.S.2d 455, 459, 198 Misc. 948 
—^Ruthann Corp. v. Adler, 96 N.Y. 
S.2d 20, 21, 197 Misc. 30—Van Wal- 


derveen v. Martin, 91 N.Y.S.2d 234, l 
237, 195 Misc. 91—Wright v. 
Wright, 67 N,Y.S.2d 63, 65, 188 
Misc. 268—Mele v. Russo, 9 N.Y.6. 
2d 203, 205, 168 Misc. 760. 

58 C.J. p 1312 note 81. 

Similarly defined 

(1) A squatter is a person who set¬ 
tles or locates on land, inclosed or 
uninclosed, with no bona fide claim 
or color of title and without the con¬ 
sent of the owner. 

Ga.—^Baker v. State, 71 S.E. 594, 9 
Ga.App. 423. 

Mo.—Bess V. Griffin, App., 234 S.W.2d 
978, 982, 

(2) ”A person who settles or lo¬ 
cates on land without legal permis¬ 
sion.”—^Rosenzweig v. Portnoy, 191 
N.Y.S. 900, 901, 117 Misc. 136—^Plor- 
gus Realty Corp. v. Reynolds, 187 N. 
Y.S. 188, 189. 

33. N.Y.—O*l>onnell v. Mclntsrre, 16 
Abb.N.Cas, 84. 86. 

58 C.J. p 1311 note 77. 

“Squatter riots” is a term which, 
in California has a well-understood 
meaning and refers to struggles for 
possession of land between claimants 
under old grants and new settlers, 
by reason of their confiicting claims 
to land, growing out of vague and un¬ 
certain boundaries and the doubtful 
tenures defined in such early land ti¬ 
tles.—Clarke v. Pitch, 41 Cal. 472, 
477, 478. 


34. W.Va.—^Parkersburg Industrial 
Co. V. Schultz, 27 S.B. 265, 43 W.Va. 
470. 

Facson not claiming title 

A person entering upon lands, not 
claiming in good faith the right to 
do so by virtue of any title of his 
own or by virtue of some agreement 
with some one else whom he believes 
to hold the title, is called a squatter. 
Ark.—Conway v. Shuck, 167 S.W.2d 
777, 778, 203 Ark. 559. • 

Ga.—^Mayor and Council of City of 
Forsyth v. Hooks, 184 S-B. 724, 728, 
182 Ga. 78. 

35. N.Y.—^Beers v. Hotchkiss, 175 N. 

E. 506, 513, 256 N.Y. 41. 

36. Ark.—Conway v. Shuck, 157 S. 
W.2d 777, 778, 203 Ark. 659. 

N.Y.—O'Donnell v. McIntyre. 16 Abb. 
N.Cas. 84, 86. 87. 

37. N.Y.—O'Donnell v. McIntyre, su¬ 
pra. 

38. N.Y.—^Mahoney v. Hoffman, 109 
N.Y.S. 13, 14. 68 Misc. 217. 

58 C.J. p 1311 note 76. 

39. N.Y.—^Rosenzwelg v. Portnoy. 
191 N.Y.S. 900, 901, 117 Misc. 136.' 

58 C.J. p 1312 note 82. 

40. Mo.—^Bess v. Griffin, App., 23'4 'S. 
W.2d 978, 982. 

41. U.S.—Ceramic Process Co. v. 
General Porcelain Enameling & 
Manufacturing Co., CX^AuIlL, 129 

F. 2d 803, 804. 
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sometimes applied to a kind of a rake,^^ and also 
to a window-washing tool.^3 

SQUEEZE. As a mining term see Mines and Min¬ 
erals § 3 h. 

SQUEEZES. The name applied to a machine used 
in the manufacture of iron and steel, the function 
which is to receive the product of the furnace 
after it has passed from the furnace between the 
rolls, and further to compact it by hydraulic pres- 
sure.^^ 

SQUXRBEL. Any of the various small or medium¬ 
sized rodents of the widely distributed family 
SciuridflB.^^ 

SB. See Names § 5. 

SS. See Abbreviations 1 C.J.S. p 276 note 5. 

STAB. As a noun the term, though not a technical 
one,*® is peculiarly, if not exclusively, appropriated 
io describe the injury indicted by thrusting with 
A sharp pointed instrument,*7 thus importing a 
.breaking and penetration of the skin.*® 

As a verb, ^^stab’^ is defined as meaning to pierce 
'With a pointed weapon; wound by thrusting with a 
dagger, knife, or similar weapon.*® 

•‘^Stab” and "cut” have been held to be equiva¬ 
lents, and also have been distinguished see 25 C.J.S. 
p 434 notes 24, 25. "Stab” has also been held to 
be equivalent to "cut, penetrate, and wound” see 
25 C J’.S. p 435 note 37. 

Stabbing. A wounding with a pointed instru¬ 
ment.®® 


STABILITY. A relative term which does not con¬ 
note a position which is fixed and unchangeable, but 
merely means a tendency to remain in a given posi- 
tion.®i 

STABILIZE. To make or hold steady; to prevent 
fluctuations;®® to keep steady or fixed, as distin¬ 
guished from fluctuating, shifting.®® 

The stabilization of prices under the Emergency 
Price Control Act of 1942 and other acts of a 
similar nature are treated in the C.J.S. title War 
and National Defense. 

STABIT PRJSSUMPTIO DONEC PBOBETUR IN 
CONTBARIUM. See 58 C.J. p 1312 note 97, p 
1318 note 64. 

STABLE. A building or an inclosure in which 
horses, cattle and other domestic animals are lodged 
and which is furnished with stalls, troughs, racks, 
and bins to contain their food and necessary equip¬ 
ment;®* a house, shed, or building for beasts to 
lodge and feed in;®® and in a restricted sense it 
refers to such a building for horses and cows only.®® 
In a still narrower and now most usual sense it 
denotes such a building for horses only.®^ The term 
is also often used to describe a place for storing hay 
or putting up vehicles.®® 

"Stable” has been compared with, or distinguished 
from, ^^am” see 9 C.J.S. p 1544 note 22, and 
"garage” see Motor Vehicles § 715. 

Restrictions in deeds against the erection of 
stables are treated in Deeds § 166. Stables as 
nuisances are discussed in Nuisances §§ 69, 70. 


42. Cal.—^Roma Wine Co. v. Hard¬ 
ware Mut. Fire Ins. Co. of Minne¬ 
sota, 88 P.2d 260, 261, 31 CaLApp. 
2d 455. 

43. U.S.—^Morse-Starrett Products 

Co. V. (Standard American Window 
Safety Device Co., C.C.A.I1L, 116 
F.2d 574. 

ISTatare and use 

A SQueegee consists of a handle, 
a rubber wiping: blade, and a metal 
holder for the blade. It is used by 
professional window-washers in 
cleansing: windows. First the win¬ 
dow washer applies a cleaning: fluid 
over the surface of the window and 
then he removes the fluid by using: 
the squeeg:ee.—^Morse-Starrett Prod¬ 
ucts Co. V. Standard American Win¬ 
dow •Safety Device Co., supra. 

44. U.S.—^Pflueg:er v. Lewis Foundry 
& Machine Co., Ohio, 134 F. 28, 29, 
67 C.C»A 102. 


OommoxL North American squirrels 
Among: common North American 
squirrels are the gray squirrel and 
its black variety; the fox or cat 
squirrel, which is a larg:e species and 
variable in color, the southern varie¬ 
ty being: frequently black, while 
northern and western varieties are 
usually grray or rusty brown; the 
red squirrel, the striped or chipping: 
squirrel.—Crane v. State, 84 S.W.2d 
722, 129 Tex.Cr. 88. 

46. Mo.—Ruby v. State, 7 Mo. 206, 
208. 

47. Tenn.—Jarnagdn v. State, 10 
Terg:. 529, 631. 

58 C.J. p 1312 note 93. 

48i Tenn.—Jarnagrin v. State, supra. 

49. New Standard D. 

50. Or.—State v. Cody, 23 P. 891, 
894, 18 Or. 506. 

68 C.J. p 1312 note 96. 

51. U.S.—Stuart Oxyg:en Co. v. 
JTosephian, C.C.A.Cal., 162 F.2d 857, 
861. 


52. U.S.—Philadelphia Coke Co. v. 
Bowles, Fm.App., 139 F.2d 349, 353. 

53. Tenn.—^McCanless v. Klein, 188 
S.W.2d 745, 748, 182 Tenn. 631. 

54b Mass.—^Rlverbank Improvement 
Co. V. Bancroft, 96 N.EL 216, 218. 
209 Mass. 217, 34 L.R.A.,N.S., 730. 
Ann.Cas.l912B 450. 

58 C.J. p 1313 note 99. 

Phrases emplos^ng: the word and as 
to which more recent adjudications 
have not been found see 68 C.J. p 
1313 notes 5-8. 

55- Pa.—Culp V. Firestone Tire, etc., 
Co., 154 A. 479, 480, 303 Pau 257. 

58 C.J. p 1313 note 1. 
fi^. Mass.—^Riverbank Improvement 
Co. v. Bancroft, 95 N.E. 216, 218, 
209 Mass. 217, 34 L.R.A.,N.S., 730, 
Ann.Cas.l912B 450. 

58 C.J. p 1313 note 4. 

57. Mass.—^Rlverbank Improvement 
Co. V. Bancroft, supra. 

58. Mass.—^Riverbank Improvement 
Co. V. Bancroft, supra. 

58 ax p 1813 note 2. 


4&i Webster New IntD. 
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STACK—STAIR; STAIRWA:Y 


STACK. In one sense, tlie word "stack” is em¬ 
ployed to designate a pile of grain in the sheaf, or 
of hay, straw, peas, etc., gathered into a circular 
or rectangular form, often, when of laige size, com¬ 
ing to a point or ridge at the top, and thatched to 
protect from the weather.®^ While it is not neces¬ 
sary that a stack be out of doors,®® the term never¬ 
theless does not include grain in a mow in a bam.®^ 

The word "stack” is also defined as meaning a 
vertical main smoke-flue, especially of a furnace or 
boiler; a chimney;®^ and in this sense has been 
held to be equivalent to "chimney” see 14 C.J.S. p 
1111 note 19. 

STADIX7M. A structure with its enclosure used 
for athletic games.®® 

STAFF. A body of assistants carrying out the will 
of a superior.®^ 

STAGE. A comprehensive term®® which is used 
in a variety of senses and has a diversity of mean¬ 
ings because it is properly applied to different sub¬ 
jects or objects.®® 

In one sense the word "stage” means a degree of 


progression in any pursuit, development, process or 
the like.®^ 

The word also signifies a place of rest on a 
journey;®® the distance between two places of rest 
on a road;®® the place where a stage coach changes 
horses.*^® The term also means a stage coach 
a coach or other carriage running regularly from 
one place to another, for the conveyance of pas¬ 
sengers.^® In this sense the word "stage” has been 
held to be synonymous with "car” see 12 CJ’.S. p 
1139 note 87. 

In a somewhat different sense the word "stage” 
has reference to a fioor or platform; a place of 
action or performance; the floor on which theatrical 
performances are exhibited.^® 

Phrases employing the word "stage” in its various 
senses are set out in the note.^^ 

STAGNIJM. It has been said that the word "stag- 
num” comprehends both land and water,*^® but it 
is defined by ancient law writers as meaning a. 
pool.'^® 

STAIB; STAIEWAT. The word "stair*^ is defined- 
as meaning a step or one of a series of steps, as- 


59. Ind.—^Farmers' Mutual v. Reser, 
88 N.E. 349, 352, 43 Ind.App. 634, 
738. 

58 C.J. p 1313 note 10. 

60. Ind.—^Farmers* Mutual v. Reser, 
supra. 

58 C.J. p 1313 note 12. 

61. Mich.—Benton v. Farmers* Mut. 
F. Ins. Co., 60 N.W. 691, 693, 102 
Mich. 281, 26 L..R.A. 237. 

62. New Standard D. 

63. Arlz.—^Alexander v. Phillips, 254 
P. 1056. 1058, 31 Arlz. 503, 52 AL.. 
R. 244. 

Ark.—Young: v. Linwood School Dist 
No. 17, 97 S.W.2d 627, 628, 193 Ark. 
82. 

Derivation and history 

'*The word stadium comes from the 
Greek and was origrinally a measure 
of distance. From this by easy 
transition the term was applied to a 
foot race of that distance and then 
to the place where the race was run, 
usually an open area some six hun¬ 
dred feet long, and flanked by ter¬ 
raced elevations providing: seats for 
the spectators of the race. The mod¬ 
ern definition follows the old one, 
but is somewhat broader in its 
scope.**—Alexander v. Phillips, 254 P. 
1056, 1057, 31 Ariz. 503, 52 AL.R. 244. 

64. Ind.—^Beta Nu Chapter, Delta 
Sigma Theta Sorority v. Smith, 89 
N.K2d 722, 724, 120 Ind.App. 95. 

65. U.S.—Klein v. Beach, D.C.N.Y., 
232 F. 240, 246. 


66. Conn.—^TaJcott Mountain Turn¬ 
pike Co. V. Marshall, 11 Conn. 185, 
199. 

58 C.J. p 1313 note 18. 

67. Webster New Int.D. 

Right of person charged with crime 
to be present at every stage of 
trial see Criminal Liaw §S 978-977. 
niustrattons 

“So we speak of the several stages 
of war, of civilization or improve¬ 
ment; stage of growth, in an animal 
or plant; stages of disease, decline 
or recovery.*'—^Talcott Mountain 
Turnpike Co. v. Marshall, 11 Conn. 
185, 198, 199. 

68. Conn.—^Talcott Mountain Turn¬ 
pike Co. V. Marshall, supra. 

Iowa.—^Bruce Transfer Co, v. John¬ 
ston, 287 N.W. 278, 280, 227 Iowa 
50. 

69. Conn.—TaJcott Mountain Turn¬ 
pike Co. V. Marshcdl, 11 Conn. 185, 
199. 

70. Iowa.—^Bruce Transfer Co. v. 
Johnston, 287 N.W. 278, 280, 227 
Iowa 50. 

71. Iowa.—^Bruce Transfer Co. v. 
Johnston, supra. 

Used instead of stage coach or stage 
wagon 

Conn.—^Talcott Mountain Turnpike 
Co. V. Marshall, 11 Conn. 185, 199. 

72. Conn.—^Talcott Mountain Turn¬ 
pike Co. ▼. Marshall, supra. 
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xrsually but not alwasrs passenger vo-r 
hides 

“Stages and stage coaches were 
usually passenger vehicles, although 
mention is made of mail coaches 
which were principally for the car¬ 
riage of mail, and wagon stages 
which handled freight only.*'—^Bruce 
Transfer Co. v. Johnston, 287 N.W. 
278, 280, 227 Iowa 50. 

73. Conn.—Talcott Mountain Turn¬ 
pike Co. V. Marshall, 11 Conn. 185^ 
198. 

58 C.j. p 1314 note 24. 

See the C.J.S. title Theaters and 
Shows 9 1 et seq. 

74. Phrases 

(1) “Stage coach** see 14 C.J.SL p 
1299 notes 18, 19. 

(2) **Stage line*’ see 64 C.J.S. p 561 
note 18. 

(3) "Staged incubation** is the suc¬ 
cessive setting of eggs in the same 
cabinet at brief intervals of about 
three days.—Smith v. Snow, Minn., 
55 S.Ct. 279, 281, 294 U.S. 1, 79 L.Ed. 
721. 

(4) Other phrases as to which 
more recent adjudications have not 
been found see 58 C.J. p 1314 notes 
27, 28. 

75. N.J.—Conover v. Atlantic City 
Sewerage Co., 57 A. 897, 898, 70 
N.J.Law 315. 

76. U.S.—^Hardin v. Jordan, Ill., li- 
S.Ct. 808, 814, 140 U.S. 371, 35 
Ed. 428. 

49 C.J. p 1080 note 34 [a]. 
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of stone or wood, for moxmting or descending from 
one level to another; a series of steps leading from 
one level to another: in this sense usually pluraL^^ 
The word also means a degree; stage; step.*^^ 

A stairway appertains to architecture.'^^ It is 
stationary, and it has various technical parts con¬ 
sisting of risers, treads, nosings, fliers, and win- 
ders.80 

In ordinary language^^ the term means a flight 
of stairs82 or steps a staircase a series of 
steps ascending or descending to a different level.^^ 

A "stairway’' has been distinguished from a "lad¬ 
der” see 51 C.J.S. p 483 note 6. 

In distinguishing between "stairs” and "stair¬ 
ways” and "steps” it has been said that when 
"stairs” or "stairways” are mentioned reference is 
usually to a means of getting from the floor level 
to a higher or lower level in buildings, and that 
when reference is made to a means on the outside 
of buildings used to get from the street level to 
the floor level of buildings the expression "steps” is 
universally used, as, "front steps,” or 'Tback steps,” 
%o a building.^^ Thus, while there may be a stair¬ 
way on the outside leading to the second story, the 
means of g;etting from the ground to the floor level 
is never referred to as a "stair” or "stairway.”®^ 
Tn further distinguishing between "stairways” and 
"steps” it has been said that while all stairways are 


series of steps ascending or descending to different 
levels, all steps so ascending or descending are not 
necessarily stairways.88 

Stairs and stairways are treated in various con¬ 
nections in the law of negligence, and for specific 
references in this connection see the index to the 
title Negligence. 

STAIECASE. The word "staircase” is often used 
for stairs or a flight of stairs,^^ and is defined as 
meaning a flight or set of stairs, properly from One 
floor to another, complete with the supports, balus¬ 
ters, etc.;S® a flight of stairs with their supporting 
framework, casing, balusters, etc.^l Strictly, but 
less usually, the term is applied to the structure 
or part of the building which contains the stairs.®^ 
Staircases are straight or winding; the straight are 
technically called fliers or direct fliers,®® 

STAKE. The word "stake,” defined generally as a 
noun, means a pointed piece of wood or other ma¬ 
terial, driven, or to be driven into the ground as 
a mark, support, tethering rod, etc;®^ and as a 
verb to mark the limits of by stakes.®® 

With reference to boundaries "stake” is defined 
in Boundaries § 7, As a gambling term ^^stake” is 
defined in Gaming § 1 b (2). 

Phrases employing the word in its various forms 
are set out in the note.®® 


77. U.S.—Montiromersr Ward & Co. 
Y. SnuiTSins. C.C.A.Minn., 103 F.2d 
458, 461, 462. 

Similarly defined 

(1) One of a series of steps to 
mount by, as, a flight of stairs; a 
flight or succession of flights of 
steps, arranging one behind and 
above the other in such a way as to 
afford passage from a lower to a 
higher level, or vice versa, as a wind¬ 
ing stair, the back stair; often used 
in' the plural In the same sense.— 
Montgomery Ward & Co. v. Snuggins, 
supra. 

(2) Any one step of a series for 
ascending or descending to a differ¬ 
ent level, usually within a building; 
a series of steps from one level to an¬ 
other, as in a house.—^Montgomery 
Ward & Co. v. Snuggins, supra. 

78. TJ-S.—^Montgomery W^rd & Ca 
Y. Snuggins, supra. 

79. U.S.—^Montgomery Ward & Co. 
Y. Snuggins, supra. 

Mich.—^Davis y. Buss Mach. Works, 
135 N.W. 303, 304, 169 Mich. 498. 

80. U.S.—^Montgomery Ward & Co. 
v. Snuggins, d.C.A.Minn., 103 F.2d 
4^8, 461. 

Mich.—^Davis v. Buss Mach. Works, 
135 N.W. 303, 304, 169 Mich. 498. 


81. U.S.—^Montgomery Ward & Co. 
Y. Snuggins, C-CLAMinn., 103 F.2d 
458, 462. 

Minn.—^Peterson v. Shapiro, 214 N.W. 
269, 270, 171 Minn. 408. 

82. U.S.—^Montgomery Ward & Co. 
y. Snuggins, C.C.AMinn., 103 F.2d 
458, 462. 

Minn.—^Peterson v. Shapiro, 214 N.W. 

269, 270, 171 Minn. 408. 

Wash.—Jellum v. Normanna Lodge 
No. 3, Sons of Norway, 199 P.2d 
108, 110, 31 Wash.2d 846. 

83. Wash.—Jellum Y. Normanna 
Lodge No. 3, Sons of Norway, su¬ 
pra. 

84. U.S.—^Montgomery Ward & Co. 
y. Snuggins, C.C.AMinn., 103 F.2d 
458, 461. 

Wash.—Jellum v. Normanna Lodge 
No. 3, Sons of Norway, 199 P.2d 
108, 110, 31 Wash.2d 846. 

85. U.S.—^Montgomery Ward & Co. 
V. Snuggins, CXCAMinn., 103 F.2d 
458, 461. 

Cal.—^McStay y. Citizens' Nat Trust 
& Savings Bank of Los Angeles, 43 
P.2d 560, 563, 5 Cal.App.2d 595. 
Minn.—^Peterson v. Shapiro, 214 N.W. 
269, 270, 171 Minn. 408. 

86. Ohio.—Goldberg v, Agudath 

B*Nal Israel Congregation, 34 N.F. 
2d 73, 74, 66 Ohio App. 379. 
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87. Ohio.—Goldberg ▼. Agudath 
B’Nai Israel Congregation, supra. 

88. Cal.—^Blinkinsop y. Weber, 193 
P.2d 96, 98, 85 Cal.App.2d 276— 
McStay v. Citizens' Nat Trust & 
Savings Bank of I^os Angeles, 43 
P.2d 560, 563, 6 Cal.App.2d 595. 

89. U.S.—^Montgomery Ward & Co. 
Y. Snuggins, C.C.A.Minn., 103 F.2d 
458, 461. 

90. U.S.—^Montgomery Ward & Co. 
Y. Snuggins, supra. 

91. U.S.—Montgomery Waird & Co. 
Y. Snuggins, supra. 

Wash.—Jellum y. Normanna Lodge 
No. 3, Sons of Norway, 199 P.2d 
108, 110, 31 Wash.2d 846. 

92. U.S.—^Montgomery Ward & Co. 
v. Snuggins, C.CLA.Minn., 103 F.2d 
458, 46L 

93. U.S.—Montgomery Ward & Co. 
v. Snuggins, supra 

94. Webster New IntD. 

95. Webster New IntD. 

96. Phrases 

' (1) '"Staking cars’* see Railroads S 

1 p. 

(2) ‘^taking it” with reference to 
track connections between landings 
and boats means the act of adjusting 
the cradle track at the right point by 
pushing it with a beam.—Burke v. 
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STAKEHOLDER. The original ineaning®^ of the 
word ^'stakeholder” was a person with whom money 
is deposited pending the decision of a bet or wager, 
and the term is defined in this sense in Gaming § 
1 e. For specific references to the rights and lia¬ 
bilities of a stakeholder, as the term is nsed in 
sense, see the index to the title Gaming. 

The word "stakeholder” is no longer confined in 
its connotation to a person involved in a gambling 
transaction, but has been broadened to mean a per¬ 
son who holds money or property which is claimed 
by rival claimants, but in which he himself has no 
interest.38 The word is also defined in a general 
sense as meaning a third person chosen by two or 
more persons to keep in deposit property the right 
or possession of which is contested between them, 
and to be delivered to the one who shall establish 
his right to it;^^ a mere depository for both parties 
of the money advanced by them respectively with 
a naked authority to deliver it over on the proposed 
contingency;! one holding a fund which two or 
more claim adversely to each other one who has 
received the funds of another or others in special 
deposit for a given purpose, to be paid to one party, 
or divided between both, or among all the parties, 
on the happening or not happening of some an¬ 
ticipated event.3 It has been said that a stake* 
holder in equity is defined to be one who has in his 
hands money or other property claimed by several 
others.^ 

Stakeholders are treated in various connections 
throughout this work. It is stated in Interpleader 
§ 16 a that, except as otherwise provided by stat¬ 
ute or rules of civil procedure, in order that a per¬ 
son may maintain a bill of interpleader he must 
occupy the position of a stakeholder. For other 
references in this connection see the index to the 
title Interpleader. A stakeholder, by depositing 
the money in court or holding it subject to the or- 

St. Louis Southwestern R. Go.. 97 Sw 
W. 981, 120 Mo.App. 683—68 C.J. p 
1315 note 60. 

(3) Other phrases employingr the 
word and as to which more recent ad¬ 
judications have not been found see 
58 C.J. p 1315 notes 63, 55-58. 

97. Pa.—^ISdetropolitan Life Ins. Co. 

V. Doty, 14 A.2d 878, 879, 880, 140 
Pa.Super. 681. 

98. Pa.—^Metropolitan Life Ins. Co. 

V. Doty, supra. 

99. N.J.—State v. Dudley, 21 A.2d 
209, 210, 127 N.J.Law 127. 

1. N.J.—'State V. Dudley, supra. 

Pa.—^Metropolitan Life Ins. Co. v. 

Doty, 14 A.2d 878, 879, 140 PaSu- 
per. 581. 


der of the court is not liable for interest during the 
time it is so deposited, as stated in Interest § 54. 
A stakeholder may be subject to garnishment, and 
for specific references in this connection see the 
index to the title Garnishment. 

For other references to the law applicable to 
stakeholders consult the Descriptive-Word Index. 

STALE. Impaired in legal force and effect by rea¬ 
son of laches or being allowed to rest without use.^ 
The equitable doctrine of "stale demand” or "stale 
claim” is treated in Equity §§ 112-132. 

STALL. The word "stall,” as a noun, in one sense 
is defined as meaning a place of sale which is 
open,® and in this sense "stall” has been distin¬ 
guished from "shop” see 8D C.J.S. p 1267 note 88. 

A "stall” for a horse is necessarily a quadrangu¬ 
lar box, which must under any device have posts 
and sides.7 

As a verb, "stall” means to delay or postpone 
payment of an obligation or debt.® Also, in con¬ 
tests, to do less than one’s best, as to deceive for any 
purpose or to husband strength.® The word has 
become current in the vernacular, and in common 
usage is said to have a shade of meaning some¬ 
what broader than that embraced in either of the 
above definitions.!® 

STALLAGE. The liberty or right of pitching or 
erecting stalls in fairs or markets, or the money 
paid for it.!! 

STALLION. A horse not castrated;!^ a stock 
horse.!® 

"Stallion” and "horse” have been held to be 
synonymous and also have been distinguished see 
41 C.J.S. p 329 notes 26, 30. "Stallion” has also 
been compared with, or distinguished from, "geld- 

7. Ky.—Stitzer v. Withers, 91 S.W, 
277, 279, 122 Ky. 181. 

8. Cal.—^First Nat. Bank v. Pray, 260 
P. 933, 937, 86 CaLApp. 484. 

68 C.J. p 1315 note 70. 

9. Cal.—^Pirst Nat. Bank v. Pray, su¬ 
pra. 

10. Cal.—First Nat. Bank v. Pray, 
supra. 

58 C.J. p 1316 note 72. 

11. Blank L.D. 

68 C.J. p 1315 notes 74. 76. 

12. Iowa.—^Aylesworth v. Chicago, 
Rock Island & Pacific R. Co., 30 
Iowa 459, 460. 

58 C.J. p 1315 note 79. 

13. Iowa.—Aylesworth v. Chicagro, 
Rock Island & Pacific B. Co., su¬ 
pra. 


Similarly defined 

A person in possession of a fund 
with a naked authority to deliver it 
on a contingrency or the occurrence 
or nonoccurrence of an event.—Paul 
V. Harold Davis, Inc., 20 So.2d 795, 
796, 155 Fla. 638. 

2. N.J.—State v. Dudley, 21 A.2d 
209, 210, 127 N.J.Law 127. 

3. N.J.—Corpus 8\ixis quoted in 
State V. Dudley, 21 A.2d 209, 210, 
127 N.J.Law 127. 

4. Mo.—Wabash R. Co. v. Plannigran, 
76 S.W. 691, 693, 95 Mo.App. 477. 

5. Webster New Int.D. 

6. Mich.—Richards v. Washington 
F. & M. Ins. Co., 27 N.W. 686, 588, 
60 Mich. 420, 426. 
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ing^ see 38 C.J.S. p 761 note 68, and "ridgling’' see 
77 C.J.S. p 389 note 44. 

STAMP* A small piece of paper Laving a certain 
figure or sign impressed upon it, sold by the gov¬ 
ernment to be attached to goods, papers, letters, 
docnments, etc., subject to duty or the sum charged, 
as for postage, in order to show that such duty or 
charge has been paid; as x>ostage stamps, receipt 
stamps, internal revenue stamps an official mark 
set upon a thing chargeable with duty or tax, show¬ 
ing that the duty or tax is paid.iB 

^^Stamp’’ has been held to be synonymous with 
^^rand” see 11 C.J.S. p 766 note 32, and has been 
distinguished from ^dabeP’ see 51 C.J.S. p 470 note 
63. 

There are various kinds of stamps which are 
treated in this work, such as postage stamps, reve¬ 
nue stamps, etc. Postage stamps are treated in the 
title Post Office, and for specific references see the 
title index. Revenue stamps are treated in various 
places in this work, such as Internal Revenue, 
Deeds, and Mortgages, and for specific references 
see the title indexes and consult the Descriptive- 
Word Index. 

The verb ^to stamp’^ means to strike; beat; 
crash.1® 

STAKCHIONS. Upright parts of wood or iron 
placed so as to support the beams of a vessel.^^ 
^^Stanchions’’ and Yearns” have been distinguished 


see 10 C. J.S. p 218 note 32. 

STAND. As a noun, the word "stand” means a 
place or post where one stands; a station; also 
the act of standing or taking one’s stand.^^ The 
word "stand” also means a framework on which 
something is supported or displayed, as articles in 
a museum or goods in a store.^^ 

As a verb, the word "stand” is defined as mean¬ 
ing to cease from movement or progress; to pause; 
stop; remain stationary or inactive.20 

Phrases employing the word "stand” are set out 
in the note.^^ 

Standing. The ordinary definition of the word 
"standing” is stopping or coming to a stand; the 
state of being erect upon the feet, maintenance of 
position, not movable, fixed.^^ The word is general¬ 
ly used in contradistinction to "sitting,” "kneeling,” 
or ^lying.”23 

Phrases employing the word "standing” are eet 
out in the note.^^ 

Stood. The past tense of "stand.’’^® 

STANDARD. A common descriptive word connot¬ 
ing stability, general recognition, and conformity 
to established practice.26 The word "standard” is 
defined as meaning that which is set up and estab¬ 
lished by authority as a role for the measure of 
quantity, weight, extent, value, or quality an 
accepted or established rule or model having the 


14. U.S.—U. S. V. Skilken, D.COhio, 
293 F. 916. 919. 

Stamp collectinsr as philately see 70 
C.J.S. p 697 note 32. 

15. U.S.—U. S. V. Skilken. supra. 

16. Webster New Int.D. 

17. U.S.—W. S. Keyser ft Co. v. 
Uuit, PUl, 150 P. 323, 80 C.C.A. 
212 . 

18. Webster New IntD. 

19- N.T.—^People ▼. Gerand, 21 N.T. 
S.2d 428, 429. 

2a U.S.—Jagffers v. Southeastern 
Greyhound Lrines, D.C.Tenn., 34 P. 
Supp. 667. 668. 

Tenn.—Stafford v. Consolidated Bus 
Lines, 164 S.W.2d 16, 16, 179 Tenn. 
180. , 

21. Phrases 

(1) **Stand casks** see 14 CLJ.S. p 
24 note 44.1. 

(2) “Stand for;** the phrase, when 
used in the sense that one agrees to 
stand for another with a third person 
to a certain amount, according’ to 
common understanding, means that 
one agrees to become guarantor or 
security to another for that amount 


—Poke V. Wilson, 28 So. 665, 666, 127 
Ala. 240. 

(8) Other phrases employing the 
word “stand** and as to which more 
recent adjudications have not been 
found see 58 aj. p 1316 notes 93-1, 
4-7. 

22. Tex.—^Fierro v. State, 121 S.W,2d 
697, 698, 136 Tex.Cr. 483. 

Trees and plants are “standing** 
when they are erect and supported 
by their roots.—Ford v. Sutherlin, 2 
Mont 440, 442. 

23. Ark.—Life & Casualty Ins. Co. 
of Tennessee v. Kinney, 177 SiW.2d 
768, 771, 206 Ark. 804. 

24b Phrases 

(1) **Stauding by;** a term used 
in law as implying knowledge under 
such circumstances as rendered it the 
duty of the possessor to communicate 
it—Gatling v. Kodman, 6 Ind. 289, 
292—58 C.J. p 1316 note 10. 

(2) ^‘Standing up straight*’ means 
not slumped forward or sideways, not 
crouched down or stooping over, not 
bent in any direction.—Moore v. 
Chesapeake & O. Ry. Co., CJLVa., 184 
F.2d 176, 179. 


(3) **Standing waves** as an elec¬ 
trical term see Electricity | 1. 

(4) ’‘Standing wood** is a term 
which can apply only to trees, how¬ 
ever, when there is nothing to indi¬ 
cate that it is used in a more limited 
sense, it must be held to include all 
the trees, trees suitable for timber as 
well as those fit only for firewood.— 
Strout V. Harper, 72 Me. 270, 273— 
58 C.J. p 1317 note 50. 

(5) Other phrases employing the 
word “standing** and as to which 
more recent adjudications have not 
been found see 58 C.J. p 1316 note 
11-p 1318 note 63. 

25. Webster New IntD. 

Phrases employing the word 
“stood** and as to which more recent 
adjudications have not been found 
see 58 C.J. p 1317 notes 27, 28. 

26. U.S.—Standard Accident Ins. Co. 
V. Standard Surety & Casualty Co., 
D.C.N.T., 53 P.2d 119, 120. 

27. U.S.—^Pieldcrest Dairies v. City 
of Chicago, D.aill., 35 P.Supp. 451, 
453. 

28. U.S.—Pieldcrest Dairies t. City 
of Chicago, supra. 
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accuracy or authority o£ a standardserving as 
a gauge^ test^ guide, or modela tj^pe or model 
accepted as correct.3i The term presents to the mind 
the conception of a type or model or of a com¬ 
bination of elements or conditions accepted as 
correct and perfect,^ 2 with respect to business 

or trade it is said to imply, ex vi termini, a measure 
or test which has the general concurrence and 
recogmtion of the class of persons engaged in the 
particular business or trade under eonsideration.33 

Phrases employing the word are set out in the 
note.34 

STAND-BY. One who or that which stands by one 
in need; one to be relied upon either for regular use 
or for an emergency; something quickly available 
for use.35 

STANDPIPB. See 70 C. J.S. p 1087 note 21. 

STANDUM EBIT PRESXJMPTIONI DONEC PRO- 
BlTUifi IN GONTBABUNE. See 58 G.«r. p 1318 note 
64, also p 1312 note 97. 

STANNABY OOXTBT* See Oourts § 11« 

STAPJbLYLOOOCCns. In the plural, ^^staphylo¬ 
cocci,” and as an adjective, "staphylococcic.”36 
The word is a combination of the Greek ‘‘staphyte,” 
meaning a bunch of grapes, and "kokkos,” mean¬ 
ing berTies.37 It is defined as a genus of the family 
^'Micrococcaceffl,” containing a number of patho¬ 


genic, spherical, usually gram-positive, organisms, 
occurring singly or in irregular masses roughly com¬ 
parable to a bunch of grapes.38 The staphylococcus 
is a germ,39 a pyogenic or pus forming genn.^® It 
is also referred to as a microscopical organism which 
is always present in the skin and is harbored in 
the mouth, about the teeth, and in the nasal pas¬ 
sages,and is one of the commonest parasitic bac¬ 
teria and the usual agent causing acute suppurative 
inflammations, as boils, abscesses, etc.42 It is also 
the organism that causes carbuncles, osteomyelitis, 
and several other infections.^3 order to afford 
a port of entry to the body for the germ there must 
be lesion or abrasion, or break, in the s kin 44 

STAPLE. As a noun, the word "staple” is defined 
generally as meaning a principal commodity or pro¬ 
duction, as of a country, district, or city; a well- 
established article of trade or commerce; a chief 
element, principal material, or main factor.46 

As commonly used in the rayon industry, the 
word "staple” means a filament cut to a predeter¬ 
mined length.46 

As an adjective, the word "staple” means regular¬ 
ly and constantly produced or sold; forming an 
important and principal commodity.47 In this sense 
the term is the antonym of "fancy^^ as stated in 35 
C.J.S. p 744 note 26. 

STAB. Any of the luminous bodies seen in the 
heavens; also, a person of brilliant and attractive 
qualities.43 


29. U.S.—^E*ieldcrest Dairlea v. City 
of Chicagro, supra. 

3a U.S. —^Fieldcrest Dairies v. City 
of Chicago, supra. 

31. U.S.—Fieldcrest Dairies v. City 
of Chicago, supra. 

32. Ind.—^Ashwell v. Miller, 103 N.B. 
37, 40, 54 Ind.App. 381. 

33. Del.—'Penn Steel Casting*, etc., 
Co. V. Wilmington Malleable Iron 
Co., 41 A. 236, 238, 17 Del. 837. 

34. Phrases 

(1) ''Standard coking coal" see 
Coke 14 C.J.S. p 1315 note 33. 

(2) "Standard development" see 26 
C.J.S. p 1294 note 42.1. 

(3) "Standard mortgage clause," 
also called "union mortgage clause," 
see Insurance S 545 and the title In¬ 
dex. 

(4) '^Standard rent" as used in a 
crop-sharing contract see Landlord 
and Tenant § 812. 

(5) "Standard time" see the C.J.S. 
title Time § 7, also 62 aj. p 962 
notes 41—45. See also Ebridence S 100. 

<6) Other phrases employing the 
word "standard" and as to which 


more recent adjudications have not 
been found see 58 C.J. p 1317 notes 
34-43. 

35. Webster New Int.D. 

Phrases 

(1) "Stand-by heating equipment" 
see 30 C.J.S. p 297 note 26.1. 

(2) "Stand-by machine" see 64 O. 
J.S. p 892 note 88. 

36. New Standard D. 

37. Stedman Med.D. 

38. Stedman Med.D. 

39. Wash.—Zlnn v. Equitable Life 
Ins. Co. of Iowa, 107 P.2d 921, 923, 
6 Wash.2d 379. 

40. Tenn.—Smith v. Aetna Life Ins. 
Co., 147 S.W.2d 1058, 1060, 24 Tenn. 
App. 570. 

41. Tenn.—Smith v. Aetna Dife Ins. 
Co., supra. 

42. Iowa.—^De Long ▼. Iowa State 
Highway Commission, 295 N.W. 91, 
95, 229 Iowa 700. 

Blood poisoning 

"Staphylococcic" to the scientific 
term for the form of infection com¬ 
monly known as "blood poisoning."— 
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Haddorf t. Jerauld County, 260 N. 
W. 404, 405, 63 S.D. 448. "Staphy¬ 
lococcus septicemia" as blood poison¬ 
ing see 79 C.J.S. p 1043 note 22. 

43- Iowa.—^De Long v. Iowa State 
Highway Commission, 295 N.W. 91, 
95, 229 Iowa 700. 

44. Tenn.—Smith v. Aetna Life Ins. 
Co., 147 S.W.2d 1058, 1060, 24 Tenn. 
App. 570. 

45. New Standard D. 

46- U.S.—^Lincoln Stores v. Nashua 
Mfg. Co., C.C.A.Mass., 157 F.2d 154. 
158. 

47. New Standard D. 

Phrases 

(1) “Staple crops” see Crops i 1. 

(2) “Staple groceries" see 38 C.J.S. 
p 1080 note 11. 

48. Webster New Int.D. 

Phrases 

(1) "Star chamber" see Court of 
star chamber. Courts S 11. 

(2) "Star part" In theatrical ter¬ 
minology means the most conspicu¬ 
ous and dominant part in a play.— 
Nichols T. Wharton, Inc., 166 N.YS. 
51, 63. 
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STABBOAED. The word "starboard,” and various 
phrases employing the word "starboard,” are treated 
in the title Collision, and for specific references 
see the index to that title. 

STABGH. A white, odorless, tasteless, amorphous, 
pulverulent compound (C 6 Hio 05 }n, insoluble in cold 
water, alcohol, and other liquids, found in the seeds, 
pith, or tubers of all plants except fungi.'*^ “Starch- 
ing*^ has been distinguished from "filling’^ see 36 
C.J.S. p 760 note 68. 

STAEE DECISIS. A Latin phrase meaning to fol¬ 
low precedent.50 

The "stare decisis rule” is stated in Courts § 187, 
and see the index to that title. The doctrine of 
stare decisis as not generally applicable to the deci¬ 
sions of administrative tribunals see Public Ad- 
ndnistrative Bodies and Procedure § 148. For other 
specific references consult the Descriptive-Word 
Index. 

STARE DECISIS. ET NON QTJIETA MOTERE.Bi 

START. As a noun, initial impulse or movement; 
first motion from a place; the beginning as of a 
journey or course of action the commencement 
of an enterprise or undertaking.^^ 

As a verb, to cause to begin to move; to cause 
to move; to give an initial impulse; to set go¬ 


ing.5^ Also to go forward; to move forward; to 
proceed.55 The word "start,” ex vi termini, in¬ 
cludes "stop,” since a thing cannot start without a 
stop.5® 

Starting, The present participle of the verb "to 

start.”57 

Started, The past participle of the verb "to 

start.”58 

As applied to a cotton gin the word has been con¬ 
strued to mean set at work.®® 

STATE. 

As a noun. In its broad sense the word "state” is 
defined as meaning the circumstances or condition 
of a being or thing at a given time.®® 

In a more restricted sense the word "state” may 
signify a member of the American Union, and in 
this sense is defined in States § 1; or it may signify 
a sovereign political unity as set forth in Inter¬ 
national Law § 4. 

As a verb. The verb "state” is defined to mean 
to allege; to aver;®i to express;®^ to explain par¬ 
ticularly; to express the particulars of, in writing 
or In words; to make known specifically;®® to nar¬ 
rate;®^ to place in mental view, or represent all 
the circumstances of modification;®® to recite®® or 
to report;®7 to represent fully in words;®® to set 
forth;®® to set down in detail,7® or in gross.^l 


(3) “Star route" see 77 C.J.S. p 
542 note 11. 

49. New Standard D. 

Similarly expressed 

Starch consists of carhon, hydro- 
gen, and oxyg’en in certain propor¬ 
tions.—Guaranty Trust Co. of New 
York V. Union Solvents Corporation, 
D.C.Del., 54 F.2d 400, 403. 

50. Ind.—^Diamond Plate Glass Co. 

V. Knote, 77 N.ES. 954, 965, 38 Ind. 
App. 20. 

58 C.J. p 1318 note 72. 

51. A maxim meaningr "To stand by 
precedents and not disturb settled 
points."—Ballard County v. Ken¬ 
tucky County Debt Commission, 162 
S.W.2d 771, 773, 290 Ky. 770—Dan¬ 
iel’s Adm’r v. Hoofnel, 155 S.W.2d 
469, 471, 287 Ky. 834. 

Applied in 

Ala.—^Luquire Ins. Co. v. Parker, 10 
So.2d 41, 42, 30 Ala.App. 570—Wa¬ 
terman S. S. Corporation v. Brill, 9 
So.2d 21, 22, 30 Ala.App. 544. 

58 C.J. p 1318 note 73. 

62. Mont.—Knuckey v. Butte Elec¬ 
tric R. Co, 109 P. 979, 981, 41 Mont. 
314. 

53. Iowa.—Graw v. Manning; 7 N. 

W. 150, 151, 54 Iowa 719. 

53 C.J. p 1318 note 78. 


64. Mont.—Knuckey v. Butte Elec¬ 
tric R. Co., 109 P. 979, 981, 41 Mont 
314. 

58 C.J. p 1318 note 77. 

55. Mo.—Parlon v. Wells, 17 S.W.2d 
528, 634, 322 Mo. 1001. 

Phrase 

**Start forward" see 37 CLJ.S. p 133 
note 7. 

56. Mo.—Peterson v. Metropolitan 
St R. Co., Ill S.W. 37, 42, 211 Mo. 
498. 

58 C.J. p 1318 note 79. 

57. Webster New IntD. 

Phrase 

“Place of starting."—Railroad 
Commission of Texas v. Chicago, R. 
I. & G. R. Co., 117 S.W. 794, 796, 102 
Tex. 393. 

58. Webster New IntD. 

59. Ala.—liockhard v. Avery, 8 Ala. 
502, 603. 

60. Mont—®tate v. Inich, 173 F. 230, 
234, 55 Mont 1. 

61. Mo.—Butts V. LK)ng, 68 B,W. 764, 
756, 94 Mo.App. 687. 

As used in legal j^urasedogy, the 
verb “state** means to aver; allege; 
declare as a matter of fact—People 
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V. Mercado, 209 P. 1036, 1038, 69 CaL 
App. 69. 

62. U.S.—Pitzhenry v. Brie R. Co., 
D.C.N.Y., 7 P.Supp. 880, 882. 

63. Ala.—Chappell v. State. 71 Ala. 
322, 324. 

64. U.S.—^Fitzhenry v. Brie R. Co., 
D.C.N.T., 7 F.Supp. 880, 882. 

Mo.—^Butts V. Long, 68 S.W. 764, 756, 
94 Mo.App. 687. 

65. Ala—Chappell v. State, 71 Ala 
322, 324. 

66. U.S.—^E^tzhenry v. Brie R. Co., 
D.C.N.T., 7 P.Supp. 880, 882. 

Mo.—^Butts V. Long. 68 S-W. 764, 766, 
94 Mo.App. 687. 

67. U.S.—^Fitzhenry r. Erie R, Co., 
D.C.N.Y., 7 P.Supp. 880, 882. 

68. Cal.—^People v. Mercado, 209 P. 
1035, 1037, 59 Cal.App. 69. 

Mo.—^Butts V. Long, 68 S.W. 754, 766, 
94 Mo.App. 687. 

69. U.'S.—Fitzhenry v. Brie R. Co., 
D.C.N.Y.. 7 P.Supp. 880, 882. 

70- Cal.—^People v. Mercado, 209 P. 
1035, 1037. 59 Cal.App. 69. 

71- N.Y.—Utica v. Richardson, 6 
Hill 300, 302. 

58 Cjr. p 1321 note 59. 
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^‘State’’ has been held to be equivalent to, or S 3 m- 
onymons with, "contain” see 16 C.J.S. p 1524 note 
65, and incorrectly used as synonymous with 
"claim” see 14 C.J.S. p 1190 note 29. It has been 
distinguished from "show” see 80 C.J.S. p 1273 note 
24. 

Phrases employing the word "state” are set out in 
the note,72 fo^ other phrases as to which more 
recent adjudications have not been found see 58 C.J. 
p 1319 notes 7-11, p 1321 notes 38-50, p 1322 notes 
64-68. 

Stating, The present participle of the verb 
"state.^'*^® "Stating’' has been distinguished from 
"showing” see 80 C.J.S. p 1273 note 27. 

Stated. As the past tense of the verb "state,” the 
word "stated” means recited; told.^^ 

As an adjective, "stated” means fixed not oc¬ 
casional; occurring at regular times; regular;^® 
determined;^? settled.?^ 

"Stated” and "acknowledged” have been held to 
be equivalents, and also have been contrasted see 
1 C.J.S. p 771 note 99. "Stated” has also been held 
to be equivalent to, or s3nionymous with, "charged” 
see 14 C.J.S. p 405 note 8, and has been distin¬ 
guished from "casual” see 14 C.J.S. p 28 note 20, 
and "special” see ante p 398 note 53. 


Phrases employing the word "stated” are set out 
in the note.?^ 

STATEDLY. Hot occasionally; regularly at cer¬ 
tain times.80 

STATEMENT. The act of stating, reciting, or 
presenting, verbally or on paper.81 

In legal terminology, the word "statement” ordi¬ 
narily is used as meaning an allegation; a declara¬ 
tion of matters of fact.^^ The term has come to 
be used of a variety of formal narratives of facts, 
required by law in various jurisdictions as the 
foundation of judicial or official proceedings. *3 

In accounting, a "statement” is a formal, exact, 
detailed presentation.^^ A statement would contain 
all that would appear in a schedule or list, but 
would contain minutiae and matter of description 
not necessary to a schedule or inventory.85 

"Statement” has been held to be synonymous 
with, or equivalent to, "representation” see 77 C.J.S. 
p 261 note 41, and has been compared with or dis¬ 
tinguished from "declaration” see 26 C.J.S. p 39 
note 90, and "schedule” see 78 C.J.S. p 589 note 
48. 

Phrases employing the word are set out in the 
note.88 


72. Phrases 

(1) “-State higrhway,” “state road,** 
and other terms of similar import 
see Highways § 1 c. 

(2) “State library*’ see 53 C.J.S. p 
439 note 64. 

(3) “State of dependency** see 26 
C.J.& p 719 note 9. 

(4) “State of intoxication** see 
Drunkards § 1 b. 

(5) *^tate of mind’* see 58 C.J.S. p 
5 note 5. 

(6) “State of nature** as the con¬ 
verse of “state of cultivation’’ see 25 
C.J.S. p 25 note 27. 

73. Webster New Int.D. 

74. Mich.—^Dewey v. Campau, 4 
Mich. 565, 567. 

75. Iowa.—^In re McKeon’s Estate, 
289 N.W. 915, 919, 227 Iowa 1050. 

58 C.J. p 1322 note 75. 

76. Wyo.—Hanson v. Chicago, etc., 
R Co., 232 P. 1101, 1104, 32 Wyo. 
337. 

58 C.J. p 1322 note 76. 

77. Iowa.—^In re McEeon’s Estate, 
289 N.W. 915, 919, 227 Iowa 1050. 

78. Iowa.—^In re McEeon’s Estate, 
supra. 

58 C.J. p 1322 note 77. i 


I 79. Stated times 

(1) Lexicographers all agree upon 
the definition of “stated times.’*— 
Zangerle v. State, 152 N.E. 658, 659, 
115 Ohio St. 168. 

(2) It is defined as meaning occur¬ 
ring at regular intervals; given reg¬ 
ularly.—^Zangerle v. State, supra—^58 
C.J. p 1323 note 83. 

(3) It is further defined as mean¬ 
ing fixed, regular in operation or oc¬ 
currence, not occasional or fluctuat¬ 
ing.—^Zangerle v. State, supra. 
Other phrases 

(1) “Stated account” see Account 
Stated S 1 et seq. 

(2) “Stated capital’* see Corpora¬ 
tions S 193. 

(3) “Stated damages’* see Damages 

S 2. 

(4) Additional phrases employing 
the word “stated” and as to which 
more recent adjudications have not 
been found see 58 C.J. p 1323 notes 
88 - 2 . 

80. N.Y.—People v. Tuthill, 31 N. 
T. 550, 560. 

58 aJ. p 1324 note 7. 

81. Ohio.—^Harrison v. State, 147 N. 
E. 650, 654, 112 Ohio St 429. 

Tenn.—^Montague v. Thomason, 18 S. 
W. 264, 265, 91 Tenn. 168. 


82. Puerto Rico.—^Rodriguez v. Her- 
manos, 13 Puerto Rico 344, 348. 

83. Puerto Rico.—^Rodriguez v. Her- 
manos, supra. 

84. Ill.—Chicago, etc., R Co. v. Peo¬ 
ple, 75 N.E. 368, 370, 217 Ill. 164. 

Ohio.—Southern Surety Co. v. 

Schmidt, 158 N.E. 1, 3, 117 Ohio 
St 28. 

85. Ill.—Chicago, R. I. & P. R. Co, 
V. People, 75 N.E. 368, 370, 217 Ill. 
164. 

Ohio.—Southern Surety Co. v, 

Schmidt, 158 N.E. 1, 3, 117 Ohio St 
28. 

86. Phrases 

(1) “Consonant statement” see the 
C.J.S. title Witnesses § 624, also 12 
C.J. p 531 notes 13, 14. 

(2) ’^Statements of fact** as distin? 
guished from opinions see Evidence 
§§ 459-484. 

(3) “Written statement” is a series 
of facts or particulars expressed on 
paper.—State v. Laughton, 8 P. 344, 
350, 19 Nev. 202. As equivalent to, 
or synonymous with, “certificate” see 
14 C.J.S. p 112 note 72. 

(4) Other phrases employing the 
word and as to which more recent ad¬ 
judications have not been found see 
58 C.J. p 1324 note 14-p 1325 note 27. 
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STATES 

This Title includes the several bodies politic forming by their union the United States of Amer¬ 
ica; status, organization, powers, and relations to each other of the governments existing before the 
Constitution of the United States, as separate colonies, and under the Articles of Confederation; re¬ 
lations to the United States and to each other under the Constitution; admission of new states into the 
Union; boundaries of states; status of states in insurrection or rebellion, and of seceded and Confed¬ 
erate states; rights and powers of state governments in general, of state legislatures, and of gov¬ 
ernors and executive officers and agents of states in general; state property, contracts, right to priority 
of payment, indebtedness, bonds, and other securities; claims against states; and actions by or against 
states. 

Matt«xB not in ibis Titles treated elsewlieire in this work, see Deseriptiye-Wovd IndsK 

Analysis 

1 DEFINITIONS, AND POLITICAL STATUS AND RELATIONS, §§ 1-24 

n. GOVERNMENT AND OFFICERS, §§ 25-103 

A. In General, §§ 25-28 

B. Legislature, §§ 29-49 

C. Officers, Agents, and Employees, §§ 50-100 

D. Corporations Controlled by State, State Institutions, and Public Improvements, §§ 

101-103 

m. PROPERTY, §§ 104-111 
IV. CONTRACTS, §§ 112-127 
V. LIABILETrES, §§ 128-131 

VL FISCAL MANAGEMENT, PUBLIC DEBT, AND SECURITIES, §§ 132-190 

A. Legislative Power in General, § 132 

B. Limitation on Use of Funds or Credit, §§ 133-140 

C. Power to Incur Indebtedness, §§ 141-153 

D. Administration of Finances, §§ 154-167 

1. Funds, §§ 154-159 

2. Appropriations, §§ 160-167 

E. Warrants, Scrip, and Certificates of Indebtedness, §§ 168-176 

F. Bills and Notes and Bills of Credit or Other Securities Intended to Circulate 

AS Money, §§ 177-178 

G. Bonds, §§ 179-190 

Vn. RIGHTS AND REMEDIES OP TAXPAYERS, §§ 191-193 

Vra. CLAIMS AGAINST STATES, §§ 194-212 

A. In General, §§ 194-197 

B. Presentment and Allowance, §§ 198-210 

1. In General, §§ 198-199 

2. Audit and Allowance, §§ 200^208 

3. Judicial Control and Review, §§ 209-210 

C. Compromise, Adjustment, and Payment, §§211-212 

IX. ACTIONS, §§ 213-234 


See also descriptive word index in the back of this Volume 
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Sub-Analysis 


1 BEFINinONS, ANB POUTIOAL STATUS ANB DELATIONS—p 856 
§ 1. Definitions—856 

2. Sovereignty of states—858 

3. Jurisdiction—^p 860 

4. - Under provisions conceding exclusive extraterritorial jurisdiction—p 862 

5. - Under provisions for concurrent jurisdiction—^p 863 

6. Relation to other governments—^p 866 

7. - Relation to United States—^p 866 

8. - Relation to other states in general—896 

9. -Full faith and credit to public acts, records, etc., of other states—897 

10. -Compacts and agreements between states—^p 903 

11. - Separation of territory for formation of new state—^p 907 

12. -Relation to foreign countries—^p 907 

13. Secession—^p 908 

14. Territorial extent and boundaries—^p 911 

15. - Compacts, treaties, and agreements as to boundaries in general—p 911 

16. - Cessions by states to general government—^p 912 

17. - Establishment by acquiescence—^p 913 

18. - Boundaries along waters and watercourses—^p 914 

19. - Suits and proceedings concerning boundaries—p 918 

20. -Change of boundaries—^p920 

21. Establishment of new states—^p 920 

22. -Admission—^p 920 

23. -Annexation—^p 923 

24. Effect of adoption of new constitution—^p 924 

n, GOVERNMENT AND OPPICERS—p 924 

A. In General—p 924 

§ 25, Establishment and organization of government in general—p 924 

26. Governmental powers—^p 925 

27. Seat of government—^p 928 

28. Seal, arms, and other insignia—p 929 

B. Legislature—^ p 929 

§ 29. In general—^p 929 

30. Organization—^p 930 

31. Legislative districts and apportionment—^p 931 

32. Members—^p 939 

33. -Term and tenure of office—^p 941 

34. -Determination of election and qualification—^p 943 

35. -Privileges and exemptions—^p 945 

36. -Compensation—^p 947 

37. Sessions—^p 952 

38. Quorum and number required to be present or act—p 955 

39. Rules and modes of procedure—^p 956 

40. Orders and resolutions—^p 957 

41. Journals of legislature—^p 957 

42. Committees—^p 958 

43. Investigations—^p 960 

44. -Exercise of judicial powers—^p 963 

45. -Compelling attendance of witnesses and production of evidence in gen¬ 

eral—^p 963 
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H. GOVEBNMENT AND OFFIGEBS—Continued 
B. Legislature —Continued 

§ 46. - Production of books and papers—^p965 

47. -Arrest or attachment—^p 965 

48. - Punishment for contempt—p 965 

49. Officers and employees—^p 967 

C Officers, Agents, and Employees—^ p969 

§ 50. Definitions and distinctions—^p 969 

51. -State office—^p 969 

52. -State officers—^p969 

53. -State employees—^p 973 

54. Creation and abolition of offices and positions—p 974 

55. -Creation—^p 974 

56. -Abolition—976 

57. Powers, duties, and functions—^p 977 

58. -Powers and functions in general—^p 977 

59. -Duties in general—^p 980 

60. - Governor—^p 981 

61. -Lieutenant governor—^p 984 

62. -President of senate—p 985 

63. -Auditor—^p 985 

64. - Secretary of state—p 986 

65. -Treasurer—^p 987 

66. -Other particular officers, boards, departments, and functionaries—p 987 

67. Eligibility—^p 997 

68. Appointment and election—^p 1000 

69. -Deputies and assistants—^p 1005 

70. -Agents and employees—^p 1005 

71. - Status of particular persons as state officers under rules relating to ap¬ 

pointment or election—^p 1007 

72. Vacancies—^p 1007 

73. Devolution of office—^p 1011 

74. -Governor—^p 1011 

75. -Lieutenant governor—^p 1014 

76. Qualification—^p 1015 

77. Term of office or employment and holding over—p 1017 

78. Change of status—^p 1020 

79. -Reinstatement—^p 1035 

80. Privileges and disabilities—p 1037 

81. Representation of state by officers and agents—p 1037 

82. Liabilities in general—p 1038 

83. -To state—^p 1038 

84. -To third persons—p 1039 

85. Criminal responsibility—^p 1041 

86. Liabilities on official bonds—^p 1043 

87. -Enforcement—p 1046 

88. Compensation—^p 1048 

89. - Officers in general—^p 1049 

90. - Deputies and assistants—^p 1050 

91. -Agents and employees in general—^p 1051 

92. -Form, amount, and period of compensation—p 1051 

93. - Change of compensation—^p 1057 

94. - Pensions—^p 1060 
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II. GOVERNMENT AND OFFICERS—Continued 

C Officers, Agents, and Employees—C ontinued 

§ 95. - Suspension, removal, and reinstatement—1067 

96. -Payment and collection—^p 1068 

97. -Compensation of special agents—^p 1070 

98. - Compensation of employees of state boards or commissions—^p 1070 

99. -Recovery back—^p 1071 

100. De facto officers—^p 1071 

D. Corporations Controlled by State, State Institutions, and Public Improvements— 
p 1072 

§ 101. Corporations controlled by state—^p 1072 

102. State institutions—^p 1073 

103. Public improvements and works—^p 1074 

m. PROPERTY—p 1075 

§ 104. Acquisition and tenure—^p 1075 

105. Public buildings and places—p 1077 

106. Results of labor of state employees—p 1078 

107. Sales and conveyances—^p 1079 

108. Indebtedness to state—^p 1081 

109. -Interest—^p 1081 

110. -Priority of state as creditor—^p 1081 

111. -Settlement or release—^p 1083 

IV. CONTRACTS—p 1084 

§ 112. Power to contract—p 1084' 

113 . -Officers or agents—^p 1085 

114. -Particular contracts—^p 1088 

115. Form and requisites; implied contracts—^p 1091 

116. Letting of contracts—^p 1093 

117. Contractors’ bonds in general—^p 1097 

118. -For performance of contract generally—^p 1097 

119. -For pa 3 rment of labor and materials—^p 1099 

120. Construction and operation—p 1107 

121. Assignments—^p 1111 

122. Modification and rescission—^p 1112 

123. Ratification of unauthorized contract—^p 1114 

124. Performance and breach—^p 1114 

125. -Actions—^p 1122 

126. Rights of laborers and materialmen—p 1124* 

127. -Liens—^p 1127 

V. LIABILITIES—p U34 

§ 128. In general—^p 1134 

129. Torts in general—^p 1135 

130. Liability of state—^p 1137 

131. Liability of state agencies or instrumentalities—p 1143 

VI. FISCAL MANAGEMENT, FTJBLIO DEBT, AND SECURITIES—p 1145 

A. Legislative Power in General—^ p 1145 
§ 132. General statement—p 1145' 
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134. -Gifts—1158 

135. -Loans—^p 1166 

136. Use of credit—^p 1167 
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145. -Provision for payment—^p 1180 
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§ 174. Funding, reissue, or redemption—1236 

175. Payment—^p 1236 

176. Remedies—1237 

F. Bills and Notes and Bills of Credit or Other Securities Intended to Circulate 

AS Money— ^p 1238 
§ 177. Bills and notes—^p 1238 

178. Bills of credit or other securities intended to circulate as money—p 1238 

G. Bonds— p 1239 

§ 179. Power to issue—^p 1239 

180. -Limitation on amount—^p 1241 

181. Conditions precedent; preliminary proceedings—^p 1241 

182. Provision for payment or redemption—^p 1243 

183. Issuance, requisites, and validity—^p 1244 

184. Sale or other disposition—^p 1245 

185. Interest—^p 1247 

186. Negotiability and transfer—^p 1247 

187. Funding, reissue, and exchange—^p 1248 

188. Sinking fund—^p 1250 

189. Payment and redemption—^p 1251 

190. Rights and remedies of holder—^p 1252 

Vn. RIGHTS AND REMEDIES OP TAXPAYERS—p 1252 

§ 191. Restraining unlawful acts of state officers—^p 1252 

192. Enforcement of claims inuring to state—^p 1257 

193, Actions—^p 1258 

vm. CLAIMS AGAINST STATES—p 1260 

A. In General—^ p 1260 

§ 194. What constitutes claim against state—p 1260 

195. Time for presentment—^p 1261 

196. Interest—^p 1262 

197. Assignment—^p 1264 

B. Presentment and Allowance —^p 1264 

1. In General —^p 1264 

§ 198. In general—^p 1264 

199. What claims may or must be presented or allowed—p 1264 

2. Audit and Allowance —^p 1266 
§ 200. In general—^p 1266 

201. Auditing boards and officers—^p 1266 

202. - Powers and duties in general—^p 1268 

203. - Proceedings—^p 1269 

204. -Decision—^p 1270 

205. -Effect of allowance or disallowance—^p 1271 

206. Courts of claims—^p 1272 

207(1). -Jurisdiction—^p 1273 

207(2). -Filing of claim or notice of intention—^p 1276 

208(1). - Proceedings in general—^p 1282 


See also descriptive word index in the back of this Volume 

855 



§ 1 STATES 81 O.J.S. 

Vin. CLAIMS AGAINST STATES—Continued 

B. Presentment and Allowance—C ontinued 
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L DEFINITIONS, AND POLITICAL STATUS AND RELATIONS 


1. Definitions 

The word ‘'state’* has various meanings, but as used 
in the federai Constitution, acts of congress, and state 
statutes, it has a definite, fixed, and certain legal mean¬ 


ing as designating a member of the Union- In^ eontradls^^ 
tinction to the United States as a nation. 

While the word "state” has various meanings,^ 
as used in the federal Constitution, it has a. definite. 


1. Tex.—^Texas v. White, Tex., 74 or political society, organized by (2) Term “body politic” is- of an^- 
U.S. 700, 7 Wall. 700, 19 Li.Ed. 227. common consent for mutual protec- dent origin and generally connotes 
Conn.—^McLaughlin v. Poucher, 17 A. tion and defense, and exercising pow- the collective body of citizens- exer-- 
2d 767, 127 Conn 441. ers necessary for such, purpose.— cising political functions of the state. 

Meaning In international law see In- State v. Inman, 195 So. 448, 463, 239 —Kennelly v. Kent County Water Aur- 
temational Law § 4. Ala. 348—Consolidated Indemnity & thority, R.I., 89 A.2di 191; 

Body politic Insurance Co. v. Texas Co., 140 So. (3) A “body politic” is a sodal. 

(1) The ’’state” is a body politic 566, 567, 224 Ala. 349. compact by which. whole people- 
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iixed, certain legal or technical meaning,2 which 
-excludes the signification attached to it by writers 
on the law of nations.^ The term “state,” in 
American governmental parlance, is used as desig¬ 
nating a member of the Union,^ in contradistinc¬ 
tion to the United States as a nation,® and it ordi¬ 
narily has such meaning where used in the Con¬ 
stitution,® in the acts of congress,^ and in the stat¬ 
utes of the several states.® However, the term may 
have some different and broader meaning even 
where used in statutes and treaties of the United 
States, when such construction is required by the 
■context of the act or instrument, and is necessary 
to effectuate its evident purpose,® and the term as 
used in the provisions of some state statutes may 
include foreign nations or sovereignties.^® In sub¬ 
sequent sections of this article, the term is used 
and is to be understood in the sense, above set out, 
•of a member of the American Union. 

The state is a legal entity,^! and is entitled to the 
fundamental rights, privileges, and immunities be¬ 
longing to every legal entity.^® The state exists to 
promote the welfare of its citizens, that is, their 


§ 1 

peace, happiness, and prosperity.^® The states of 
the Union have been in existence since their ad¬ 
mission into the Union.^® 

As ^connoting people, territory, or government the 
word “state” has various meanings^® and is used 
in various senses.^® Sometimes the term describes 
a people or community of individuals;^^ often it 
denotes only the territorial region inhabited by such 
a community not infrequently it is applied to 
the government under which the people live and 
other times it represents the combined idea of 
people, territory, and government;®® but in all 
these senses the primary conception is that of a 
people or community.®^ 

As person or corporation. While viewed in its 
aspect of a social unit or of a governmental or¬ 
ganization, a state has been said to be a corporate 
body,®® strictly speaking, a state is not a corporation 
within the meaning of that term as used in various 
statutes.®® A state has sometimes been referred 
to as a person, or has been held to be included with¬ 
in the meaning of “person ;”®^ but it has also been 


•covenant with each citizen and each 
citizen with the whole people that all 
«hall be governed by certain laws for 
the common good.—IDispatch Print¬ 
ing Co. V. Hain, 9 Ohio Supp. 65. 

U.S.—^Ex parte Morgan, D.C.Ark., 
2d F. 298, 304, 305. 

a. U.S.—^Hepburn v. Bllzey, Va., 2 
Cranch 445, 452, 2 L..Bd. 332. 

•59 C.J. p 15 note 2. 

4. Idaho.—Twin Falls County v. Hul- 
bert, 156 F.2d 319, 66 Idaho 128, 
reversed on other grounds 66 S.Ct. 
444, 327 U.S. 103, 90 L..Ed. 560. 
The classical designatloii to indi- 

-cate clearly the states as individual 
governmental entitles making up the 
United Nation, dating from the Con- 
•stitution and coming down through 
various acts of congress and pro¬ 
nouncement of the courts, Is the 
word “states”.—^Twin Fklls County 
V. Hulbert, supra. 

5. Conn.—McLaughlin v. Poucher, 17 
A.2d 767, 127 Conn. 441. 

€. Conn.—^McLaughlin v. Poucher, 
supra. 

Idaho.—Twin Falls County v. Hul¬ 
bert, 156 P.2d 319, 66 Idaho 128, 
reversed on other grounds 66 S. 
Ct. 444, 327 U.S. 103, 90 L.Ed. 560. 
59 C.J. p 15 note 6. 

7- Idaho.—^Twln Falls County v. 

Hulbert, supra. 

69 C.J. p 15 note 7. 

8. Mich.—^Employers’ Liability Ins. 
Co. V. Insurance Comrs., 31 N.W. 
542, 64 Mich. 614. 

59 C.J. p 15 note 9* 


9. Conn.—^McLaughlin v. Poucher, 17 
A.2d 767, 127 Conn. 441. 

59 C.J. p 15 note 5. 

Converse not true 
While the word “state” may by 
context be considered to include gov¬ 
ernmental organizations other than 
the states of the Union, the converse 
is not generally true.—^Twin Falls 
County V. Hulbert, 156 .P.2d 319, 66 
Idaho 128, reversed on other grounds 
66 S.Ct. 444, 327 U.S. 103, 90 KEd. 
560. 

10. Vt.—Foster v. Stevens, 22 A- 78, 
63 Vt 176,13 L.R.A. 166. 

59 C.J. p 16 note 9. 

11. Conn.—State v. Aetna Cas. & 
Sur. Co., 84 A.2d 683, 138 Conn. 
363. 

12. N.H.—^Tirrell v. Johnston, 171 
A. 641, 86 N.H. 530, affirmed 55 S. 
Ct. 238, 293 U.S. 533, 79 L.Ed. 641. 

13. Miss.—Albritton v. City of Wi¬ 
nona, 178 So. 799, 181 Miss. 75, 115 
A.L.R. 1436, appeal dismissed All- 
britton v. City of Winona, Missis¬ 
sippi, 58 S.Ct 766, 303 U.S. 627, 
82 L.Ed. 1088. 

Paramount duty 

The promotion of general welfare 
is paramount duty of state and not 
its subdivisions, and involves exer¬ 
cise of purely governmental, as dis¬ 
tinguished from local or proprietary, 
functions.—^Thiede v. Town of Scan- 
dia Valley, 14 N.W.2d 400, 217 Minn. 
218. 

14. U.S.—^Pope V. Blanton, D.C.Fla., 
10 F.Supp. 18, modified on Other ^ 
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grounds 57 S.Ct 321, 299 U.S. 521, 
81 L.Ed. 384. 

15. Mont.—Silver Bow County v. 
Davis, 12 P. 688, 690, 6 Mont 306, 
affirmed 11 S.Ct 594, 139 U.S. 438, 
35 L.Ed. 210. 

16. Tenn.—Union Bank v. Hill, 3 
Coldw. 325. 

59 C.J. p 17 note 20. 

17. U.S.—^Texas v. White, Tex., 7 
Wall. 700, 720, 19 L.Ed. 227. 

59 C.J. p 17 note 21. 

18. U.S.—^Texas v. White, supra. 

69 C.J. p 17 note 22. 

19- U.S.—^Texas v. White, supra. 

59 C.J. p 17 note 23. 

20. Conn.—^McLaughlin v. Poucher, 
17 A.2d 767, 127 Conn. 441. 

59 C.J. p 18 note 24. 

2L U.S.—^Texas v. White, Tex., 7 
Wall. 700. 720, 19 L.Bd. 227, 25 
Tex. 465, 695. 

69 C.J. p 18 note 25. 

22. U.S.—^Poindexter v. Greenhow, 
Va., 5 S.Ct 903, 962, 114 U.S. 270, 
29 L.Ed. 185. 

14 C.J. p 50 note 1 [f] (1). p 74 note 
6—59 C.J. p 18 note 26. 

Corporate unallties 
The state has some corporate as 

well as governmental qualities.— 

State V. Inman, 195 So. 448, 239 Ala. 

348. 

23. S.D.—State v. Taylor, 64 N.W. 
548, 7 S.D. 533. 

14 C.J. p 50 note 1 [f] <2), (3)—59 
C.J. p 18 note 26 [a]. 

24. U.S.—Chisholm v. Georgia, Ga., 
3 Dali. 419, 1 Um. 440. 
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held that the state is not a "person” within the 
ordinary or legal definition of that word,25 and 
that the term "person” usually does include the 
state.2« 

§ 2. Sovereignty of States 

The authorities are not in accord as to whether 
the several states were ever fully and strictly sovereign, 
but having entered into the Union, they are not now 
possessed of external sovereignty, although subject to 
the restrictions imposed by, or arising from, the federal 
Constitution, the states do possess internal sovereignty, 
or at least, the right to many of the attributes of in¬ 
ternal sovereignty. 


The authorities are not in accord on the proposi¬ 
tion as to whether the several states were ever fully 
and strictly sovereign, some cases recognizing^^ and 
other cases denying^® the existence of such sov¬ 
ereignty. However, whatever may have once been 
their status, it is settled that, having entered into 
the Union, they are not now possessed of external 
sovereignty;29 on the other hand, subject to the 
restrictions imposed by, or arising from, the federal 
Constitution, the states do possess internal sov¬ 
ereignty, or, at least, the right to many of the 
attributes of internal sovereignly,30 and so they are 


48 C.J. p 1041 note 5—59 C.J. p 18 
note 27. 

25. U.S.—^McBride v. Board of Com¬ 
missioners of Pierce County, C.C. 
Wash., 44 F. 17, 18. 

Pa.—^Baker v. Kirschnek, 176 A. 489, 
491, 317 Pa. 225. 

26. Md.—State v. Ambrose, 62 A.2d 
359, 364, 191 Md. 353. 

N.Y.—In re Fox. 62 N.Y. 530, 535, 11 
Am.H. 751—Onondaira County Sav. 
Bank v. Love, 3 N.T.S.2d 428, 432, 
166 Misc. 697. 

Pa.—^Baker v. Kirschnek, 176 A. 489, 
491, 317 Pa. 225. 

Wash.—^Longrview Co. v. Cowlitz 
County, 95 P.2d 876, 380, 1 Wash. 
2d 64. 

48 C.J. p 1041 note 5 [al. 

27. Mo.—^Blair v. Rid^rely, 41 Mo. 63, 
175, 97 Am.D. 248. 

59 C.J. p 18 note 29 [b]. 

28. Mont—State v. Dixon, 213 P. 
227, 66 Mont 76, 86. 

59 C.J. p 18 note 29 [a]. 

29. Qa.—Davis v. Penn Mut Life 
Ins. Co., 32 S.E.2d 130, 198 Ga. 550, 
160 A.L.R. 778. 

59 C.J. p 19 note 30. 

No transxnissioa to colonies 

Sovereigrnty is never held in sus¬ 
pense, and external sovereignty of 
Great Britain in respect of the colo¬ 
nies passed to the United States im¬ 
mediately as the result of their sepa¬ 
ration from Great Britain, and was 
not transmitted to the colonies sev¬ 
erally. 

U.S.—U. S. V. Curtiss-Wright Export 
Corp., N.T., 57 S.Ct. 216, 299 U.S. 
804, 81 L.Ed. 255. 

D.C.—U. S. V. Peace Information Cen¬ 
ter, D.C., 97 F.Supp. 256. 

Seportatioa 

The power of deporting undesira¬ 
ble persons is an attribute of sover¬ 
eignty, which does not pertain to 
states or cities.—Committee for In¬ 
dustrial Organization v. Hague, D.C. 
N.J., 25 F.Supp. 127, modified on oth¬ 
er grounds, C.aA., Hague v. Com¬ 
mittee for Industrial Organization, 
101 F.2d 774, modified on other 
grounds 59 S.Ct. 954^ 807 U.S. 496, 88 
L.lSd. 1428. 


30. Ga.—^Roberts v. Berwick, 1 S.E. 

2d 713, 187 Ga. 691. 

59 C.J. p 19 note 31. 

Tenth Amendment to United States 
Constitution providing that “the pow¬ 
ers not delegated to the United States 
by the Constitution, nor prohibited 
by it to the States, are reserved to 
the States respectively, or to the 
people** has been invoked as a basis 
or a confirmation of state sovereign¬ 
ty.—^Tatum V. Wheeless, 178 So. 96, 
180 Miss. 800—59 C.J. p 19 note 31 
[a]. 

Doctrine stated 

(1) “The state is inherently sov¬ 
ereign at all times and in every ca¬ 
pacity. It is the organized embodi¬ 
ment of the sovereign power of the 
whole people. By reason of this sov¬ 
ereignty, it possesses all powers, but 
only such powers, as are within the 
limitations of the state Constitution 
and without the prohibitions of the 
federal Constitution. It can do no 
act, except in the exercise of this 
sovereign power and within these 
constitutional limitations.** 

Cal.—^Rauschan v. Gilbert, 253 P. 173, 
178, 80 Cal.App. 754. 

Wash.—^Riddoch v. State, 123 P. 450, 
452, 68 Wash. 329, 42 L.R.A.,N.S., 
251, Ann.Cas.l913E 1033. 

(2) State as such has all sovereign 
powers of independent nations over 
all persons and things within its ter¬ 
ritorial limits, subject to limitations 
and restraints of federal Constitu¬ 
tion.—^Ryan v. State, 61 P.2d 1276, 
188 Wash. 116, affirmed Ryan v. State 
of Washington, 58 S.Ct. 233, 802 U. 
S. 186, 82 L.Ed. 187. 

(3) Other decisions stating doc¬ 
trine of state sovereignty see 59 CJ. 
p 19 note 31 [b]. 

Extent of sovereign character of state 
(1) “The governments of the states 
are sovereign within their territory 
save only as they are subject to the 
prohibitions of the Constitution or 
as their action in some measure con- 
fiicts with powers delegated to the 
National Government, or with con¬ 
gressional legislation enacted in the 
exercise of those powers.**—Parker v. 
Brown, Cal., 63 S.Ct 807, 817, 817 
U.S. 841, 87 L.Ed. 315. 
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(2) Other statements as to extent 
of sovereign character of state see 
59 C.J. p 19 note 31 [g]. 

(3) Distribution of sovereign pow¬ 
ers as between state and federal gov¬ 
ernment see infra § 7 b. 

Particular attributes of sovereignty 
which it has been held that the 
states possess, subject to constitu¬ 
tional limitations, include the right 
to: 

(1) Determine the civil status and 
capacities of its inhabitants.—Stew¬ 
art V. Ferer, C.C.A.Okl., 163 F.2d 183 
—59 C.J. p 19 note 31 [h] (13). 

(2) Regulate the acquisition, ten¬ 
ure, transfer, and succession of prop¬ 
erty within the state.—Caparell v. 
Goodbody, 29 A.2d 563, 132 N.J.Eq. 
669—59 C.J. p 19 note 31 [h] (15). 

(3) Determine conditions on which 
property situated within such terri¬ 
tory, both personal and real, may be 
acquired, enjoyed, and transferred.— 
Moscow Fire Ins. Co. of Moscow, 
Russia, V. Bank of New York & Trust 
Co., 294 N.Y.S. 648, 161 Misc. 903, af¬ 
firmed 1 N.Y.S.2d 640, 253 App.Div. 
710, and 1 N.Y.S.2d 641, 253 App.Div. 
710, appeal dismissed Moscow Fire 
Ins. Co. V. Bank of New York & 
Trust Co., 16 N.E.2d 854, 278 N.Y. 
709, affirmed Moscow Fire Co. 
of Moscow, Russia, v. Bank of New 
York & Trust Co., 3 N.Y.S.2d 653, 253 
App.Div. 644, affirmed Moscow Fire 
Ins. Co. V. Bank of New York & 
Trust Co., 20 N.E.2d 768, 280 N.Y. 286, 
reargument denied 21 N.E.2d 890, 
280 N.Y. 848, certiorari granted U. 
S. V. Moscow Fire Ins. Co., 60 S.Ct. 
129, 308 U.S. 642, 84 L.Ed. 456, re¬ 
hearing denied 60 S.Ct. 706, 309 U.S. 
697, 84 L.Ed. 1036, motion denied 
Moscow Fire Ins. Co. v. Bank of New 
York & Trust Co., 24 N.E.2d 487, 281 
N.Y. 818, affirmed U. S. v. Moscow 
Fire Ins. Co.. 60 SXJt. 726, 309 U.S. 
624, 84 L.Ed. 986. 

(4) Conserve natural resources of 
state and regulate the severance 
thereof.—State v. Standard Oil Co. of 
Louisiana, 178 So. 601, 188 La. 978. 

(5) Detennine the method and 
manner of proving claims against 
property which is in its Jurisdiction 
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frequently described as ‘*sovereign”3i qj- as "quasi¬ 
sovereign,”^2 and their "sovereignty” has been dis- 
cussed.33 A distinction obtains between the state 
when considered as a sovereign and when con¬ 
sidered as a government, since when considered as 
a government some of the powers of a sovereign are 
withheld by the Constitution and the totality of 
powers of legislative, executive, and judicial officers 
of the state exercised under the Constitution do not 
amount to sovereignty.^^ 

Sovereignty resides only in the state, and not in 
its agencies,^® and only the powers of sovereignty 
of a state may be delegated, not the sovereignty 
itself.3® Ordinarily the power of a state may be 
abridged only under its own action, or by its ex¬ 
press authority,®^ and the state may not be re¬ 


stricted in its sovereignty except by the i^edfic 
provisions of its statutes.38 It is not the policy of 
a state to place limitations on the power and means 
of maintaining its own existence,^® and every pre¬ 
sumption is against an intention to surrender the 
sovereign powers of the state beyond such a sur¬ 
render of those powers as a contract with the 
citizen clearly indicates.^0 When a state comes 
within the boundaries of another state, it does not 
carry with it any of the attributes of sovereignty, 
and is subject to the laws of such other state the 
same as any other proprietor.^! 

Ultimate sovereignty, as far as the state is con¬ 
cerned, rests in its people, and as long as the gov¬ 
ernment established by them exists, that sovereignty 
remains with them, except in so far as they have 


and which is bein^ administered by 
dts courts or administrative agrencies. 
—^Morris v. Jones, Ill., 67 S.Ct. 451, 

329 U.S. 545, 91 L.Ed. 488, 168 A.L.R. 
656, rehearing denied 67 S.Ct. 858, 

330 U.S. 854, 91 Li.Ed. 1296. 

(6) Regrulate transfers of dece¬ 
dent's property to living: persons.—^In 
re Buckman's Estate, 50 N.Y.S.2d 201, 
183 Misc. 1. 

(7) Prescribe conditions on which 
judicial proceedingrs affecting: Inhabi¬ 
tants may be commenced and carried 
on within its territory.—Stewart v. 
Perer, C.C.A.Okl., 163 P.2d 183. 

(8) Alter equitable rights as well 
as legal rights, and to abolish limi¬ 
tations on equitable rights of land 
owners.—^Humble Oil & Refining Co. 
V. Sun Oil Co., C.A.Tez., 191 F.2d 
705. 

(9) Regulate in the public interest 
occupations and professions su<di as 
law, medicine, and others which 
might develop practices inimical to 
the public welfare.—^In re Lyon, 16 N. 
E.2d 74, 301 Mass. 30. 

(10) Determine or regulate other 
particular matters.—^Humble Oil & 
Refining Co. v. Sun Oil Co., supra— 
59 CJ. p 19 note 31 [h]. 

31. U.S.—Skiriotes v. State of Flor¬ 
ida, Fla., 61 S.Ct 924, 313 U.S. 69, 
85 L.Ed. 1193, rehearing denied 61 
S.Ct. 1093, 313 U.S. 599, 85 L.Ed. 
1552—^U. S. V. 458.96 Acres of Land, 
D.aPa., 22 P.Supp. 1017. 

Mass.—Case of Lynch, 183 N.E. 834, 
281 Mass. 454, 86 A.L.R. 285. 

Mo.—State v. Dixon, 73 S.W.2d 385, 
335 Mo. 478. 

]Sr.J.—^Mayor, City Council, Board of 
Public Works of City of Elizabeth 
V. New Jersey Turnpike Author¬ 
ity, 72 A.2d 399. 7 N.J.Super. 640. 

43 C.J. P 275 note 83—59 aj. p 21 
note 32. 

32. U.S.—Carter v. Carter Coal Co., 
APP.D.C., 56 S.Ct 855, 298 U.S. 
238, 80 L.Ed. 1160. 


33. U.S.—Skiriotes v. State of Flor¬ 
ida, Fla., 61 S.Ct. 924, 313 U.S. 69, 
85 L.Ed. 1193, rehearing denied 61 
S.Ct 1093, 313 U.S. 599, 85 L.Ed. 
1552. 

Ohio.—State v. McElmurray, 3 Ohio 
Supp. 383. 

59 C.J. p 21 note 33. 

Deference to legislative action 
Position of a state as sovereign 
over matters not ruled by Constitu¬ 
tion requires a deference to state 
legislative action beyond that requir¬ 
ed for laws of a territory.—Stainback 
V. Mo Hock Ke Lok Po, Hawaii, 69 S. 
Ct 606, 336 U.S. 368, 93 L.Ed. 741. 

‘‘Sovereignty of a state embraces 
the power to execute its laws and 
the right to exercise supreme do¬ 
minion and authority, except as 
limited by the fundamental law.”— 
People V. Tool, 86 P. 224, 226, 117 
Am.S.R. 198. 

Exercise of different powers 

The state possesses legislative, 
public, and governmental power in 
the exercise of which it is a sover¬ 
eignty and governs its people, but 
it also possesses proprietary and 
quasi-private power conferred on it 
not for purpose of governing its peo¬ 
ple b.ut for the private advantage of 
the inhabitants of the state Itself 
as a legal personality.—^Begnaud v. 
Grubb & Hawkins, 25 So.2d 606, 209 
La. 826—State ex rel. Shell Oil Co. v. 
Register of State Land Office, 192 
So. 519, 193 La. 883. 

Expressions of sovereignty 
The only expressions of sovereign¬ 
ty to guide and limit state govern¬ 
mental agencies in their functioning 
are the United States Constitution 
and state constitution.—State v. Low- 
man, 116 S.W.2d 794, reversed on 
other grounds 133 S.W.2d 962, 134 
Tex. 475. 

34. Tex.—Harris v. O’Connor, Civ. 
App., 185 S.W.2d 993, refused for 
want of merit. 
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35. Ill.—^People V. Waukegan State 
Bank, 184 N.E. 237, 351 111. 158. 

General assembly 

Though the General Assembly was 
the government of the state in 1781, 
it was not the state, but was merely 
the agent of the state, and the state, 
constituted by a controlling number 
of its people, was the sovereign.— 
Trustees of Phillips Exeter Academy 
V. Exeter, 27 A.2d 569, 90 N.H. 472. 

36. N.H.—Trustees of Phillips Exe¬ 
ter Academy v. Exeter, supra. 

37- N.H.—^Trustees of Phillips Exe¬ 
ter Academy v. Exeter, supra. 

38. Miss.—Coleman v. Whipple, 2 So. 
2d 566, 191 Miss. 287. 

Other statement of rule 
An attribute of sovereignty cannot 
be abrogated, abridged, or surrender¬ 
ed, except in deference to plain, pos¬ 
itive, legislative declarations to that 
effect. 

Kan.—^Herman Const. Co. v. Capper, 
182 P. 386, 105 Kan. 291. 

S.C.—^Brooks v. One Motor Bus Carry¬ 
ing 1937-38 South Carolina License 
Y 1357, Motor No. 45590, Serial No. 
40476, 3 S.E.2d 42, 190 S.C. 379. 

39. Iowa.—^Teget v. Lambach, 286 
N.W. 522, 226 Iowa 1346, 123 A.L.R. 
392. 

Contract 

A state cannot by contract embar¬ 
rass or surrender its ability to func¬ 
tion in the future.—^Harris v. Cope, 
183 So. 407, 236 Ala. 415. 

40. U.S.—^Arkansas State Highway 
Commission v. Butler, C.C.A.Ark., 
105 F.2d 732. 

41. Kan.—State ex rel. Taggart v. 
Holcomb, 116 P. 253, 85 Kan. 178, 
50 L.R.A.,N.S., 243, Ann.C!as.l912D 
800. 

Ga—^Florida State Hospital for In¬ 
sane V. Durham Iron Co., 17 S.E. 
2d 842, 66 Ga.App. 350, reversed on 
other grounds 21 S.E.2d 216, 194 
Ga 350, vacated on other grounds 
21 S.E.2d 816, 63 OaApp. 6. 
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expressly surrendered it to a higher sovereignty.^^ 
The people of a state may limit the exercise of 
sovereignty by the government through withholding 
it or through surrender to another government, and 
by their delegates chosen for the purpose, but not 
by their delegates chosen only to be the govem- 

ment^3 

§ 3. Jurisdiction 

Ordinarily the Jurisdiction of a state Is coextensive 
with its boundaries, extending throughout its territorial 
limits and operating on ail the persons and things lo¬ 
cated or situated there, and conversely. Is restricted to 


its own territorial limits and does not extend beyond Its 
boundaries. 

In the absence of any particular agreement or of 
particular provisions in the acts of admission vary¬ 
ing the ordinary rules, the jurisdiction of a state 
is coextensive with its boundaries, extending 
throughout its territorial limits and operating on all 
the persons and things located or situated there,^^ 
that is, every state possesses exclusive jurisdiction 
and sovereignty over persons and property within 
its territory.45 Conversely, the jurisdiction of a 
state is restricted to its own territorial limits and 
does not extend beyond its boundaries,^® although 


42. Wash,—^Love v. Eling County, 44 
P.2d 175, 181 Wash. 462. 

43. N.H.—Trustees of Phillips Exe¬ 
ter Academy v. Exeter, 27 A.2d 569. 
90 N.H. 472. 

44. U.S.—^Pink V. A. A. A. Highway 
Express, Ga., 62 S.Ct 241, 310 U. 
S. 201, 86 L.Bd. 152, 137 A-L.R. 
957, rehearing denied 62 S.Ct. 477, 
314 U.S. 716, 86 L.Ed. 570. 

Ga.—Corpius Juris quoted in Davis 

V. Penn Mut. Life Ins. Co., 32 S.E. 
2d 180, 182, 198 Ga. 550, 160 A.L.R. 
778. 

Minn.—Corpus Juris cited iu State v. 
City of Hudson, 42 N.W.2d 546, 648, 
231 Minn. 127. 

Mo.—Smoot V. Pischer, App., 248 S. 

W. 2d 38. 

N.Y.—^Hodgens v. Columbia Trust Co., 
171 N.Y.S. 235, 103 Mlsc. 415, re¬ 
versed on other grounds 173 N.Y.S. 
804, 185 App.Div. 555. 

Ohio.—State of Minn. v. Harp, 84 N. 

E.2d 76, 84 Ohio App. 51. 

Vt.—State V. Hallock, 44 A.2d 326, 
114 Vt. 292. 

69 C.J. p 21 note 35. 

Jurisdiction of places acquired or re¬ 
served by United States within 
states for public purposes see the 
C.J.S. title United States S 7, also 
65 C.J. p 1255 note 85~p 1259 note 
22 . 

Civil status and capacities of Inhabi¬ 
tants 

Every state has the power to deter¬ 
mine for itself the civil status and 
capacities of its inhabitants, to pre¬ 
scribe subjects on which they may 
contract, forms with which their con¬ 
tracts shall be executed, rights and 
obligations arising from them, and 
mode in which their validity shall 
be determined and their obligations 
enforced. 

U.S.—^Pennoyer v. Neff, Or., 95 U.S. 
714, 24 L.Ed. 565. 

ni.—Chicago Bar Ass’n v. Kellogg, 
88 N.E.2d 619, 338 IlLApp. 618, ap¬ 
peal transferred 82 N.E.2d 639, 
401 ni. 875. 

Bodily presence within boundaries 
Where there Is bodily presence 
within boundaries of state, there is 


opportunity for exercise of sover¬ 
eignty of state even though bodily 
presence is not accompanied by in¬ 
tention to remain there permanently, 
and a domicile within state may es¬ 
tablish status within territorial lim¬ 
its of sovereignty which also grives 
opportunity for exercise of that sov¬ 
ereignty.—^Rawstorne v. Maguire, 192 
N.E. 294, 265 N.Y. 204. 

Nonresident owners 

Where there are nonresident own¬ 
ers or claimants states do not act 
directly on the person but on the 
property itself, and the rule ds the 
same whether the nonresident own¬ 
ers are infants or sane or insane.— 
Henderson v. Shell Oil Co., Civ.App., i 
202 S.W.2d 492, affirmed 208 S.W.2d 
863, 146 Tex. 467, certiorari denied 
69 S.Ct 233, 335 U.S. 884, 93 L.Ed. 
423. 

Obligations 

Each state has Jurisdiction to im¬ 
pose obligations on a person as a re¬ 
sult of acts which he has done or 
caused another to do within that 
state.—^Merder v. John Hancock Mut. 
Life Ins. Co., 44 A.2d 372, 141 Me. 376. 

45. Del.—^McLaughlin v. Bahre, 166 
A. 800, 6 W.W,Hapr. 466. 

Mass.—Case of Lynch, 183 N.B, 834, 
281 Mass. 454, 86 A.L.R. 285. 

N.Y.—^Moscow Fire Ins. Co. of Mos¬ 
cow, Russia, v. Bank of New York 
& Trust Co„ 294 N.Y.S. 648, 161 
Misc. 903, affirmed 1 N.Y.S.2d 640, 
253 App.Div. 710, and 1 N.Y.S.2d 
641, 253 App.Div. 710, appeal dis¬ 
missed Moscow Fire Ins. Co. v. 
Bank of New York & Trust Co., 
16 N.B.2d 854, 278 N.Y. 709, af¬ 
firmed Moscow Fire Ins. Co. of 
Moscow, Russia v. Bank of New 
York & Trust Co., 3 N.Y.S.2d 653, 
253 App.Div. 644, affirmed Moscow 
Fire Ins. Co. v. Bank of New York 
& Trust Co., 20 N.E.2d 758, 280 N. 
Y. 286, reargument denied 21 N.E. 
2d 890, 280 N.Y. 848, certiorari 
granted U. S. v. Moscow Fire Ins. 
Co., 60 S.Ct. 129, 308 U.S. 542, 84 
L.Ed. 456, rehearing denied 60 S. 
Ct. 706, 309 U.S. 697, 84 L.Ed. 1036, 


Co.. 24 N.E.2d 487, 281 N.Y. 818,. 
affirmed U. S. v. Moscow Fire Ins. 
Co., 60 S.Ct 725, 309 U.S. 624, 84 
L.Ed. 986. 

Tex.—^Erwin v. Holliday, 112 S.W.2d 
177, 131 Tex. 69—^Henderson v. 
Shell Oil Co., Civ.App., 202 S.W.2d 
492, affirmed 208 S.W.2d 863, 146 
Tex. 467, certiorari denied 69 S.Ct. 
233, 335 U.S. 884, 93 L.Ed. 423— 
Hicks V. Sias, Civ.App., 102 S.W.2d 
460, error refused. 

46. Ala.—Corpus Juris cited in 
Jennings v. Jennings, 36 So.2d 
236, 238, 251 Ala. 73. 

Ga.—^Davis v. Penn Mut. Life Ins. 
Co., 41 S.E.2d 406, 201 Ga. 821, cer¬ 
tiorari denied 67 S.Ct. 1353, 331 U. 
S. 829, 91 L.Bd. 1844—Corpus Juris 
quoted in Davis v. Penn Mut. Life 
Ins. Co., 32 S.E.2d 180, 182, 198 
Ga. 550, 160 A.L.R. 778. 

Minn.—State v. City of Hudson, 42 
N.W.2d 546, 231 Minn. 127. 

I N.Y.—^Rawstorne v. Maguire, 192 N. 

I E. 294, 265 N.Y. 204. 

Ohio.—State of Minn. v. B^arp, 84 N. 

E.2d 76, 84 Ohio App. 51. 

Or.—Swift & Co. V. Peterson. 233 P. 

2d 216, 192 Or. 97. 

59 C.J. p 22 note 36. 
legislation 

(1) A state may not by legisla¬ 
tion project its powers and authority 
beyond its own borders.—^Department 
of Financial Institutions v. General 
Finance Corp., 86 N.E.2d 444, 227 Ind. 
373, 10 A.L.R.2d 436. 

(2) Extraterritorial force and ef¬ 
fect of statutes and recognition there¬ 
of by courts of another state see 
Courts S 70. 

The exercise of the police power is 
limited to the protection of people 
and property of the state of the en¬ 
actment.—Swift & Co. ▼. Peterson, 
233 P.2d 216, 192 Or. 97. 

Acquisition of land in another state 
(1) Generally, the acquisition of 
land by one state in another state 
will not divest the sovereignty of 
the latter state over this portion of 
its domain, and its governmental 
rights with respect to such property 


motion denied Moscow Fire Ins. 


Ca Bank of New York & Trust j remain intact—Florida State Hospi- 
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a state may permit acts to be done outside its bor¬ 
ders when the legal consequences of such acts are 
to take place within the state.47 A state may create 
legal liabilities against an absent person whose 
conduct produces consequences within its borders 
which it forbids a state may validly regulate 

activities, persons, and property within its jurisdic¬ 
tion, although extraterritorial repercussions ensue, 
provided such regulation is vital to the welfare of 
its inhabitants, as the propriety of regulation is de¬ 
termined by its focus on internal problems, not by 
the range of its influence.^® 

With respect to waters forming interstate boun¬ 
daries, the jurisdiction of a state, where there is no 
special agreement or provision to the contrary, ex¬ 
tends to the interstate boundary,50 but not beyond 
such boundary and, where ikt state borders on 
the sea, its jurisdiction extends, except in so far as 
it would conflict with that of the United States, 
over those parts of the ocean which are within the 


territorial limits of the state as defined by the state 
boundary fixed relatively to the coast line52 or 
over which jurisdiction has been vested in the 
state.53 In determining the extent of a state’s con¬ 
trol over the seas, islands which are part of the 
state are regarded as natural appendages of the 
mainland, and as a part of the coast®^ 

While a state ordinarily has no power to extend 
the operation of its laws beyond its maritime fron- 
tiers,55 when the impact of activities outside the 
three-mile limit necessarily adversely affects the 
public policy of the state within the three-mile 
limit, the state has the power to take steps against 
persons responsible for such activities when they 
come within the limits of its jurisdiction.56 So a 
state may govern the conduct of its citizens on the 
high seas with respect to matters in which the state 
has a legitimate interest, where there is no conflict 
with acts of congress.®^ For purposes of jurisdic¬ 
tion, as to matters not committed exclusively to the 


tal for the Insane v. Durham Iron 
Co., 21 S.E.2d 216, 194 Ga. 350. 

(2) A state acquiring ownership of 
property in another state does not 
thereby project its sovereignty Into 
the state where the property is sit¬ 
uated; but public and sovereign char¬ 
acter of a state owning property in 
another state ceases at the state line. 
—State V. City of Hudson, 42 N.W.2d 
646, 231 Minn. 127. 

SUgibUity for office 

The state has no power to declare a 
superior court judge ineligible to oc¬ 
cupy an office in another state.—^Peo¬ 
ple V. Sdscho, 144 P.2d 785, 23 Cal.2d 
478, 150 A.Lr.B. 1431. 

Consent of other state 
Power delegated to city by state 
to supply water to residents of an¬ 
other state was proprietary, not gov¬ 
ernmental, power, which might be 
exercised, if laws of other state per¬ 
mitted.—Speas V. Kansas City, 44 S. 
W.2d 108, 329 Mo. 184. 

47. N.C.—Owens v. Chaplin, 47 S.B. 
2d 12, 228 N.C. 705, rehearing de¬ 
nied 48 S.E.2d 37, 229 N.C. 797. 

48. U.S.—^French v. Gibbs Corp., CJL 
N.Y., 189 F.2d 787. 

49. Cal.—^Pacific Coast Dairy v. De¬ 
partment of Agriculture, 123 P.2d 
442, 19 Cal.2d 818, reversed on 
other grounds Pacific Coast Dairy 
▼. Department of Agriculture of 
California. 63 S.Ct $28, 318 U.S. 
285, 87 L.Ed. 761, rehearing denied 
Pacific Coast Dairy v. Department 
of Agriculture of State of Califor¬ 
nia, 63 S.Ct 849, 318 U.S. 801, 87 
L.Ed. 1165. 

60. N.T.—Pindell v. Rockwood Hold¬ 
ing Corp., 17 N.Y.S.2d 456, 173 Misa 
916. 

69 a J. p 22 note 87. 


Pishing in Rainy Lake on Minne¬ 
sota side of Canadian boundary is 
under state control until Internation¬ 
al Fisheries Commission, provided for 
by treaty, functions.—State v. Dove, 
236 N.W. 322. 183 Minn. 272. 

Share of waters 

Jurisdiction of State of Arizona, 
owning part of Colorado River bed 
east of thread of stream, with re¬ 
spect to appropriation, use, and dis¬ 
tribution of equitable share of wa¬ 
ters, was unaffected by Colorado Riv¬ 
er Compact, to which state was not 
party, or by federal reclamation law, 
but was subject to power of con¬ 
gress under commerce clause of Con¬ 
stitution to cause building of dam 
across river in aid of navigation.— 
U. S. V. State of Arizona, 55 S.iCt. 
666, 295 U.S. 174, 79 L.Ed. 1371. 

Jurisdiction over £ong zsland Sound 
N.Y.—^Pindell v. Rockwood Holding 
Corp., 17 N.Y.S.2d 456, 173 Misc. 
916. 

59 aJ. p 22 note 37 [b]. 

51. Miss.—Graham v. State, 17 So. 

2d 210, 196 Miss. 382. 

Mo.—Smoot V. Fischer, App., 248 S. 
W,2d 38. 

Criminal Jurisdiction 
Under Mississippi statute extend¬ 
ing criminal jurisdiction of counties 
on Mississippi river to opposite bank, 
as authorized by congress, notwith¬ 
standing boundary was center of 
channel of river, and providing that 
statute shall take effect when Louisi¬ 
ana shall pass a similar act, passage 
of such a similar act by Louisiana | 
is a condition precedent to effective¬ 
ness of the Mississippi statute.—Gra¬ 
ham V. State, 17 So.2d 210, 196 Miss. 
382. I 


52. U.S.—U. S. V. Carrillo. D.C.Cal., 

13 F.Supp. 121. 

Cal.—^People v. Stralla, 96 P.2d 941, 

14 Cal. 2d 617—Oil Workers Intern. 
Union, CIO v. Superior Court. Con¬ 
tra Costa County, 230 P.2d 71, 103 
Cal.App.2d 512. 

59 C.J. p 22 note 38. 

Dominlou not surrendered to federal 
government 

On the American Revolution, do¬ 
minion over seas washing the coast 
became vested in the several states, 
and there it still remains except in so 
far as the states may by the Con- 
I stitution have surrendered such con- 
j trol to the federal government; the 
jurisdiction of the United States 
courts over the seas in maritime 
causes and the powers given to con¬ 
gress under the commerce clause of 
the Constitution still leave the au¬ 
thority of the several states in their 
dominion over the waters substantial¬ 
ly unimpaired.—State v, Ruvido, IS- 
A.2d 293, 137 Me. 102. 

53. Ala.—^Bosarge v. State, 121 So, 
427, 23 Ala.App. 18, certiorari de¬ 
nied 121 So. 428, 219 Ala. 154, and: 
50 S.Ct 26, 280 U.S. 568, 74 L.Ed. 
621. 

54. Me.—State v. Ruvido, 15 A.2& 
293, 137 Me. 102. 

55. Cal.—Santa Cruz Oil Corp. v, 
Milnor, 130 P.2d 256, 55 Cal.App. 
2d 56. 

56. Cal.—Santa Cruz Oil Corp. v. 
Milnor, supra. 

57. U.S.—Skiriotes v. State of Flori¬ 
da, Fla., 61 S.Ct. 924, 313 U.S. 691, 
85 L.Ed. 1193, rehearing denied 61 
S.Ct. 1093, 313 U.S. 599, 85 L.Ed. 
1552. 

Sovereign authority 
When its action does not confiict 
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federal government, a vessel on the high seas is 
considered as forming a part of the territory of the 
state to which the vessel belongs, and hence as 
being within the jurisdiction of such state,5 8 but a 
vessel owned within a state, when lying in the port 
of another state, is not part of the territory of the 
owning state.® ^ 

Where a controversy as to jurisdiction is depend¬ 
ent on any action of the United States, the deter¬ 
mination of such a controversy presents a federal 
question;®® otherwise it does not.®^ Division of 
the territory of a state may be made only by the 
state,®2 and the legislature is the branch of the 
government to make such division.®® A state may 
lawfully cede jurisdiction over lands lying within 
the state to the United States,®^ and, accordingly, 
the cession of jurisdiction by a state to the United 
States of privately owned land lying wholly within, 
and surrounded by, a national park is not invalid.®® 

§ 4. -Under Provisions Conceding Ex¬ 

clusive Extraterritorial Jurisdiction 

Under an agreement between the states concerned 


that territery, although located within the boundaries 
of one state, shall nevertheless be under the exclusive 
Jurisdiction of another state, the state to whom is ac¬ 
corded the exclusive jurisdiction of the place In ques¬ 
tion has full juridical authority therein. Including such 
controi as Is essential to the proper exercise of its ju¬ 
risdiction, but in so far as jurisdiction means sovereign¬ 
ty, the jurisdiction is continued in the state within whose 
borders the tract is included. 

By agreement between the states concerned, it 
may be and has been provided that territory, al¬ 
though located within the boundaries of one state, 
shall nevertheless be under the exclusive jurisdic¬ 
tion of another state.®® By such an agreement, the 
state to whom is accorded the exclusive jurisdic¬ 
tion of the place or places in question has full ju¬ 
ridical authority therein,®^ including such control 
as is essential to the proper exercise of that juris¬ 
diction over the lands under water, where the tract 
in question consists of or includes waters or water¬ 
courses,®® and matters in the nature of police 
regulations®® and sanitary measures^® are subject 
to the control of such state; and the other state. 


with federal legislation, the sov¬ 
ereign authority of a state over con¬ 
duct of its citizens on the high seas 
is analogous to the sovereign author¬ 
ity of the United States over its citi¬ 
zens in like circumstances.—Skirlotes 
V. State of Florida, supra. 

58. N.T.—McDonald v. Mallory, 77 
N.Y. 646, 7 AbbJq-.Cas. 84. 33 Am. 
R. 664. 

59 C.J. p 22 note 40. 

59. Cal.—Kruse v. Pillsbury, 162 
P. 891, 174 Cal. 222, L.R.A1917E 
645. 

60. U.S.—Wedding v. Meyler, Ky., 
24 S.Ct 322, 192 U.S. 573, 48 IxEd. 
570, 66 L.R.A 833. 

59 C.J. p 23 note 41. 

61. U.S.—People v. New Jersey Cent. 
R. iCo., N.T., 12 WalL 455, 20 Li.Bd. 
458. 

59 C.J. p 23 note 42. 

62. Me.-*—Inhabitants of Town of 
Jonesport v. Inhabitants of Town 
of Beals, 158 A. 860, 131 Me. 37. 

63. Me.—^Inhabitants of Town of 
Jonesport v. Inhabitants of Town 
of Beals, supra. 

6A U.S.—^Petersen v. U. S., CLA. 
Cal.. 191 F.2d 154. 

Cession of territory by state to gen¬ 
eral government see infra $16. 

65. U.S.—Petersen v. U. S., supra. 

66. N.J.—^In re Gutkowski's Estate, 
33 A2d 361, 135 N.J.Eq, 93. 

Intent 

Treaty establishing boundary be¬ 
tween states of New York and New 
Jersey as median line of Hudson riv¬ 
er was intended to permit New York 


to exercise general police Jurisdic¬ 
tion over waters of bay and river 
to low-water mark of New Jersey 
shore, subject to New Jersey's ex¬ 
clusive Jurisdiction over wharves, 
docks, and improvements on its shore 
or fastened to any wharf or dock 
thereon.—Ross v. Mayor and Coun¬ 
cil of Borough of Edge water, 180 A. 
866, 115 N.J.LrfLw 477, affirmed 184 A. 
810, 116 N.J.Liaw 447, certiorari de¬ 
nied 57 S.Ct 37, 299 U.S. 643, 81 D. 
Ed. 400. 

Interpretation 

Treaty of 1834, between New York 
and New Jersey, providing that New 
York shall have exclusive Jurisdiction 
over waters of bay of New York and 
of Hudson river, must be interpret¬ 
ed to some extent in light of situa¬ 
tion as understood by commissioners 
in 1834.—Clarke v. Ackerman, 278 N. 
Y.S. 75, 243 App.Div. 446. 

67. N.J.—New Jersey Cent R. Co. v. 
Jersey City, 56 A. 239, 70 N.J.Law 
81, affirmed 61 A. 1118, 72 N.J. 
Law 311, affirmed 28 S.Ct 692, 209 
U.S. 473, 52 Ii.Ed. 896. 

59 C.J. p 23 note 44. 

Cause of action for tort 

(1) Where the state him such Ju¬ 
risdiction of the waters of a river 
for purposes of regulation of com¬ 
merce and navigation, it has power 
to create a cause of action in favor 
of the next of kin of one negligent¬ 
ly killed by vessels navigating in 
such waters.—Carlin v. New York 
Dock Co., 120 N.Y.S. 261, 135 App. 
Div. 876, reheard 122 N.Y.S. 67, 137 
App.Div. 71, appeal dismissed 92 N.j 
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E. 1080, 198 N.Y. 600, 94 N.B. 1092, 
200 N.Y. 598. 

(2) It has also been held however, 
that the extra-territorial Jurisdic¬ 
tion yielded to the state of New 
York by New Jersey by article 3 of 
treaty giving New York Jurisdic¬ 
tion over the waters of the Hudson 
river west of the middle of the riv¬ 
er and extending to the low-water 
mark on the New Jersey shore was 
nothing more than a police power 
under which New York could pro¬ 
tect and advance the interest of its 
port and there was no intention to 
give to the state of New York right 
to create a cause of action for a tort 
which is committed west of the cen¬ 
ter line of the river, that is, within 
the territorial limits of New Jersey 
as defined by article 1; law govern¬ 
ing cause of action for death of 
minor in ferry collision on Hudson 
river within New Jersey territory 
was that of New Jersey and not 
New York, and hence distribution of 
recovery for death was governed by 
New Jersey law.—In re Gutkowski's 
Estate, 33 A.2d 361, 135 N.J.Ea. 93. 

68. N.Y.—People v. New Jersey 
Cent R. Co., 42 N.Y. 283, error dis¬ 
missed 12 Wall. 455, 20 KEd. 453. 

59 C.J. p 23 note 45. 

69. N.Y.—People v. New Jersey Cent 
R. Co., suprar-Kowalskie v. Mer¬ 
chants & Miners Transp. Co., 76 N. 
Y.S.2d 699. 

70. N.Y.—Ferguson v. Ross, 27 N.E. 
954, 126 N.Y. 459—^People v. New 
Jersey Cent R. Co, 42 N.Y* 283, er- 
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within whose limits the tracts involved are situated, 
is divested of jurisdiction in that sense.^! Never¬ 
theless, in so far as jurisdiction means sovereignty, 
the jurisdiction is continued in the state within 
whose borders the tract is included, *^2 and for pur¬ 
poses of jurisdiction, used in the governmental, as 
distinguished from the juridical, sense, the tract 
forming the subject matter of the agreement re¬ 
mains under the control of the state within whose 
boundaries it lies.^3 Exceptions specifically stated 
in the agreement exclude the matters excepted from 
the exercise of the exclusive jurisdiction granted 
and leave the jurisdiction of the respective states 
to be governed, as to them, by the terms of the ex¬ 
ceptions and the ordinary rules of law,^^ 

§ 5. -Under Provisions for Concurrent 

Jurisdiction 

a. In general 

b. Matters to be treated as jurisdictional 

c. Nature of powers as to included mat¬ 

ters 

d. Places and objects subject to concur¬ 

rent jurisdiction 

a. In General 

By agreements between states o-r of a state and the 
United States, or by the terms of the acts admitting 
particular states to the Union, It may be provided, as 
to waters and watercourses between states with refer¬ 
ence to which their boundaries are located, that each 
of the adjoining states shall have concurrent jurisdic¬ 
tion over them; and the jurisdiction of the states af¬ 
fected by such provisions Is determined by their terms. 

By agreements between states or of a state and 
the United States, or by the terms of the acts ad¬ 
mitting particular states to the Union, it may be 
provided, as to waters and watercourses between 


states with reference to which their boundaries are 
located, that each of the adjoining states shall 
have concurrent jurisdiction over them.'^S While 
the jurisdiction of the states affected by such pro¬ 
visions is determined by their terms,the exact 
scope and extent of state jurisdiction under such pro¬ 
visions have been a much litigated question which 
the courts have determined on a consideration of 
the nature of the powers and interests regarded as 
jurisdictional in this connection, the manner in 
which such provisions operate on those included 
powers and interests, and the places and objects 
to which that disposition is applicable, as discussed 
infra subdivisions b-d of this section. 

Abandonment of bed. Where the river over 
which the two states have concurrent jurisdiction 
leaves its bed, which thus ceases to be the boundary, 
the jurisdiction of each state extends only to the 
boundary line, the concurrent jurisdiction as to the 
abandoned part of the river bed ceasing there¬ 
after.^*^ 

b. Matters to Be Treated as Jurisdictional 

An agreement for concurrent jurisdiction over a 
boundary river between states does not mean that there 
shall be concurrent sovereignty or dominion thereon; 
but the extent of the term '^jurisdiction” in this con¬ 
nection is to be ascertained by reference to the purposes 
thereof, and It relates to matters at least In some way 
connected with the use of the water for navigable pur¬ 
poses, to things afloat, or In some legitimate sense on 
the water. 

It is generally held, under an agreement for con¬ 
current jurisdiction over a boundary river between 
states, that it is not meant that there shall be con¬ 
current sovereignty or dominion thereon^* or that 
the rights incidental to sovereignty are concurrent 
to the states;"^® hence, such a provision does not 
give concurrent proprietary rights.®® All such 


ror dismissed 12 Wall. 465, 20 Li.Ed. 
458. 

71. N.J.—State v. Babcoch; 80 N.J. 
Law 29. 

72. N.T.—^Kowalskie v. Merchants & 
Miners Transp. Co., 76 N.T.S.2d 
699. 

59 C.J. p 23 note 49. 

73. U.S.—^Leary v. Jersey City, N'.J., 
208 P. 854, 126 C.C.A. 12, affirmed 
39 S.Ct. 115, 248 U.S. 328, 63 L.Ed. 
271, 

59 aJ. p 23 note 50. 

Taxation. 

Such jurisdiction an may have been 
surrendered to New York over bound¬ 
ary waters was simply for the ex¬ 
ercise of the police power, and did 
not affect the sovereign power of 
taxation vested in the state of New 
Jersey.—New York Cent. R. Co. v. 
State Dept of Taxation and Finance, 


59 A.2d 869, 187 N.J.Law 288, affirm¬ 
ed 63 A.2d 268, 1 N.J. 298—^Tennant 
V. State Board of Taxes and Assess¬ 
ments, 113 A. 254, 95 N.J.Law 465— 
59 C.J. p 23 note 50 [a]. 

74. N.J.—Ross V. Mayor and Coun¬ 
cil of Borough of Edge water, 180 
A. 866, 115 N.J.Law 477, affirmed 
184 A. 810, 116 N.J.Law 447, cer¬ 
tiorari denied 57 S.Ct 87, 299 U. 
S. 543, 81 L.Ed. 400. 

59 C.J. p 23 note 51. 

Docks and wharves 
N.J.—^Ross V. Mayor and Council of 
Borough of Edgewater, supra. 

59 C.J. P 23 note 51 [a]. 

76. Miss.—State v. Cunningham, 59 
So. 76, 102 Miss. 237, Ann.Cas.l914D 
182. 

59 C.J. p 24 note 58. 

76. U.S.—Wedding v. Meyler, Ky., 
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24 S.Ct. 322, 192 U.S. 573, 48 L.Ed. 
570, 66 L.R.A. 833. 

69 C.J. p 24 note 54. 

77. Mo.—Cooley v. Qolden, 52 Mo. 
App. 229, 235, affirmed 23 S.W. 100, 
117 Mo. 33, 21 L.R.A. 300. 

59 C.J. p 24 note 58. 

78. Mo.—Corpus Juris cited in 
Smoot V. Fischer, App., 248 S.W. 
2d 38, 41. 

59 C.J. p 24 note 69. 

79. Ky.—Nicoulin v. O’Brien, 189 S. 
W. 724, 172 Ky. 473, affirmed 39 S. 
Ct 23, 248 U.S. 113, 63 L.Ed. 155. 

59 CJ. P 24 note 60. 

80. Ky.—Nicoulin v. O'Brien, supra. 
59 CJ. p 24 note 61. 

Title to bed of river 
Compact of 1905 between New Jer¬ 
sey and Delaware, approved by con¬ 
gress, providing for enjoyment of 
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rights of dominion continue to pertain exclusively 
to the several states up to the boundary.si Juris- 
•diction means something less than the sovereign 
authority of the states it refers to that authority 
commonly exercised concurrently on water divided 
by the boundary line between two countries ac¬ 
cording to the public law as recognized in this coun¬ 
try at the time the use of the term became com¬ 
mon in our legislative history.83 

The extent of the term ‘'jurisdiction” in this con¬ 
nection is to be ascertained by reference to the 
purposes thereof,of which one, perhaps the 
primary one, was to avoid the question as to 
whether a given act or transaction brought in suit 
occurred on one side or the other of the exact 
boundary in the channel it relates to matters at 
least in some way connected with the use of the 
water for navigable purposes, to things afloat, or 
in some legitimate sense on the water. It does 
not include the right to regulate the enjoyment by 
the people of one state within its domain of rights 
incident to their situations^ or empower one state 
to spread its mere police regulations over territory 
of another but in so far as such regulations 
deal with the use of the river for navigation or for 
other purposes unconnected with the attributes and 
incidents of territorial dominion, their exercise is 
valid and has been supported^s 

To the extent thus defined, the jurisdiction ex¬ 
tends to both civil and criminal matters,^® or to 
whichever of the two the provisions expressly re- 
late.^^ As to all matters not included in jurisdic¬ 


tion, thus considered, the several states retain the 
exclusive authority and control up to their respec¬ 
tive boundaries, free from interference by the states 
possessing concurrent jurisdiction, as fully as if 
no agreement or provision with respect to jurisdic¬ 
tion existed.32 

e. Nature of Powers as to Included Matters 

Under provlsians for concurrent Jurisdiction of bound¬ 
ary waters by states, the term ^'concurrent jurisdiction” 
is not to be given any unusual meaning, but means the 
Jurisdiction of two powers over one and the same place, 
although it is not equivalent to Joint Jurisdiction. 

Under provisions for concurrent jurisdiction of 
boundary waters, there is no reason to give any 
unusual meaning to the expression “concurrent ju- 
risdiction.”^^ Concurrent jurisdiction, properly so 
called, means the jurisdiction of two powers over 
one and the same place,®^ and the several jurisdic¬ 
tions of two states respectively over adjoining por¬ 
tions of a river separated by a boundary line are no 
more “concurrent” than is a similar jurisdiction 
over adjoining strips of land.®® It is not equivalent 
to joint jurisdiction;®® either state, as to the mat¬ 
ters included in the jurisdiction dealt with, may ex¬ 
tend and enforce its own laws by its own action 
over the territory affected,®*^ or may, as to that 
part of such territory within its own boundaries, ex¬ 
tend and enforce its own laws in the same manner 
as anywhere else within its territorial limits, by its 
own independent action;®® and no assent to the par¬ 
ticular laws by the other state need be had, for 
that purpose.®® The only difference, it has been 


Tiparian rights and concurrent Jurls- 
'diction in respect of civil and crim¬ 
inal process and concurrent rights 
•of fishery in Delaware river, did not 
•affect title to bed of river.—State of 
New Jersey v. State of Delaware, 54 
S.Ct 407. 291 U.S. 361, 78 L.Bd. 847. 

81. Mo.—Corpus Juris dted lu 
Smoot V. Fischer, App., 248 S.W.2d 
38, 41. 

59 C.J. p 24 note 62. 

82. Neb.—^Miller v. McLaughlin, 224 
N.W. 18, 118 Neb. 174, affirmed 50 
S.Ct. 296, 281 U.S. 261. 74 L.Ed. 
840. 

59 C.J. p 24 note 63. 

83. Ky.—Nlcoulin v. O’Brien, 189 S. 
W. 724, 172 Ky. 473. afOrmed 39 
S.Ct. 23, 248 U.S. 113, 63 L.Ed. 155. 

Wis.—^Roberts v. Fullerton, 93 N.W. 
1111, 117 Wis. 222, 65 LwR.A. 953. 

84. Iowa.—State v. Moyers, 136 N. 
W. 896, 155 Iowa 678, 683, 41 L.R. 
A..N.S.. 366. 

59 C.J. p 25 note 65. 

85. U.S.—Nielsen v. Oregon, Or., 29 


I act 383, 212 U.S. 315, 53 L.Ed. 

I 528. 

59 C.J. p 25 note 66. 

86. Mo.—Corpus Juris dted in 
Smoot V. Fischer, App., 248 S.W. 
2d 38, 41. 

Wis.—^Roberts v. Fullerton, 93 N.W. 

1111, 117 Wis. 222, 65 L.R.A. 953. 
59 C.J. p 25 note 67. 

87. Wis,—Roberts v. Fullerton, su¬ 
pra. 

59 C.J. p 25 note 68. 

88. Wds.—^Roberts v. Fullerton, su¬ 
pra. 

59 C.J. p 25 note 69. 

89. Ind.—Memphis, etc.. Packet Co. 
V. Pikey, 40 N.E. 527, 142 Ind. 304. 

59 C.J. p 25 note 70. 

90. U.S.—Nielsen v. Oregon, Or., 29 
act 883, 212 U.a 315, 53 L-Ed. 
628. 

91. Miss.—State ▼. Cunningham, 59 
So. 76. 102 Miss. 237, Ann.Cas.l914D 
182. 

92. Mo.—Corpus Juris dted in 

Smoot V. Fischer, App.» 248 S.W. 
2d 38, 41. 

59 C.J. p 25 note 73. 
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93. U.S.—Wedding ▼. Meyler, Ky., 
24 S.Ct 322, 192 U.S. 573, 48 L. 
Ed. 570, 66 L.R.A. 833. 

59 C.J. p 25 note 74. 

94. U.S.—Wedding v. Meyler, supra. 
59 C.J. p 26 note 76. 

95. U.S.—Wedding v, Meyler, supra. 
59 C.J. p 25 note 75. 

96. Ky.—Nlcoulin v. O’Brien, 189 S. 
W. 724, 172 Ky. 473, affirmed 39 
act 23, 248 U.S. 113, 63 LuEd. 155. 

59 C.J. p 26 note 77. 

97. Or.—State v. Nielsen, 95 P. 720, 
61 Or. 588, 131 Am.aR. 765, 16 
AnnCas. 1113, reversed on other 
grounds 29 aCt 383, 212 U.S. 315, 
53 L.Ed. 528. 

59 C.J. p 26 note 78, 

9a U.S.—^Miller v. McLaughlin, Neb., 
50 act 296, 281 U.S. 261, 74 L.Ed. 
840. 

59 C.J. p 26 note 79. 

99. U.S.—Nlcoulin ▼. O’Brien, Ky., 
39 act 23, 248 U.S. 113, 63 L.Ed. 
155. 

59 C.J. p 26 note 80* 
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said, between places affected by such an agree¬ 
ment and those not so affected is that the jurisdic¬ 
tion which is exclusive as to the latter is, as to 
the former, concurrent with that of another state.^ 

The jurisdiction of each state, under such an 
agreement, is general,^ and may be exercised in 
such manner as the state shall elect.^ The term, 
thus used, is not confined to legislative jurisdiction 
only;4 it includes, also, at least to some extent, con¬ 
current judicial jurisdiction.® Thus it has been 
held that transactions occurring anywhere within 
the tracts or on the waters which are made the sub¬ 
ject of concurrent jurisdiction may lawfully be 
dealt with by the courts of either state possessing 
such jurisdiction according to its own laws as fully 
as those occurring elsewhere, within its borders,® 
and where the courts of one state assume jurisdic¬ 
tion in a particular case, it is exclusive until relin- 
quished.7 

Each state is, however, limited to the enforcement 
of its own laws and cannot enforce those of the 
other state.® Conversely, it is not limited to such 
matters as service of process and judicial proceed¬ 
ings,^ but includes the right of legislation, touching 
all civil and criminal cases which involve matters 
included as jurisdictional within the scope of the 
agreement or provision for concurrent jurisdiction, 
arising in the territory affected.^® 

d. Places and Objects Subject to Concurrent 
Jurisdiction 

Concurrent Jurisdiction over boundary waters does 
not extend to permanent structures attached to the riv¬ 
er bed or the banks and within the boundaries of one 
or the other state, nor does it extend to islands In the 


river, which are within the exclusive Jurisdiction of the 
state within whose boundaries they lie. 

In general, as discussed supra subdivision b of 
this section, concurrent jurisdiction relates to things 
afloat or in some legitimate sense on the water, and 
it does not extend to permanent structures attached 
to the river bed or the banks and within the boun¬ 
daries of one or the other state such objects are 
under the exclusive jurisdiction of the state within 
whose boundaries they are.l2 The dividing line 
of jurisdiction as to physical objects is between 
those on the river and those forming a part, not of 
the river, strictly speaking, but of the river bed.^® 
A provision for concurrent jurisdiction on a river 
does not confer concurrent jurisdiction over islands 
in the river, which are within the exclusive juris¬ 
diction of the state within whose boundaries they 
lie.^^ However, jurisdiction over persons and acts 
on an interstate bridge over a boundary stream has 
been held to be the same as that over persons and 
acts in the course of navigation of the river,i® and 
this is true of places where the bridge crosses over 
an island as well as of those where it is directly 
over the water.^® 

Where such an agreement exists, the fact that 
the place where jurisdiction was asserted was be¬ 
yond the state boundary has been held to be im¬ 
material if the particular matter and place involved 
were affected by the agreement however, one of 
the states has no jurisdiction over acts done by the 
express license and authority of the other state 
within the boundaries of the latter,i® but the state’s 
power to license is confined to its own side of the 
boundary.^® Traffic, between places in the same 


1. Ind.—^Memphis, eta, Packet Co. 
V. Pikey, 40 N.R 527, 142 Ind. 304 
—Sherlock v. Alllngr, 44 Ind. 184, 
affirmed 93 U.S. 99, 23 Ii.Ed. 819. 

S. Ind.—Sherlock v. Allinsr, supra. 

3. Ind.—Sherlock v. Ailing^, supra. 
Miss.—State v. Cunningham, 59 So. 

76, 102 Miss. 237, Ann.Cas.l914D 
182. 

4 . U.S.—-Wedding v. Meyler, Ky., 24 

S.Ct. 322, 192 U.S. 573, 48 L..Ed. 
570, 66 L.R.A. 833. 

59 C.J. p 26 note 84. 

Xieglslatlve and executive power 
The term “concurrent jurisdiction’* 
is broad enough to embrace the ex¬ 
ercise of both legislative and execu- 
tslve power.—J. S. Eeator Lumber Co. 
V. St. Croix Boom Corp., 38 N.W. 
529, 72 Wis. 62, 96, 7 Am.S.R. 837. 

5. U.S.—Wedding v. Meyler, Ky., 24 
S.Ct. 322, 192 U.S. 573, 48 L..Ed. 570, 
66 L.R.A. 833. 

59 C.J. p 26 notes 86-87« 
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6. Mo.—CoxpTis J'urls cited in Smoot 
V. Fischer, App., 248 S.W.2d 38, 41. 

59 C.J. p 26 note 86. 

7. Mo.—Corpus Jtirls cited in Smoot 
V. Fischer, supra. 

59 C.J. p 26 note 87. 

8. Miss.—State v. Cunningham, 59 
So. 76, 102 Miss. 237, Ann.Cas.l914D 
182. 

Mo.—Corpus OTuxis cited In Smoot v. 
Fischer, App., 248 S.W.2d 38, 41. 

9. Ind.—Sherlock v. Ailing, 44 Ind. 
184, affirmed 93 U.S. 99, 23 REd. 
819. 

Miss.—State v. Cunningham, 59 So. 
76, 102 Miss. 237, Ann.Cas.l914D 
182. 

10. Ind.—Sherlock v. Ailing, 44 Ind. 
184, affirmed 93 U.S. 99, 23 L.Ed. 
819. 

59 C.J. P 27 note 90. 

11. Minn.—State v. City of Hudson, 
42 N.W.2d 546, 231 Minn. 127. 

Mo.—Corpus tads dted iu Smoot v. 

Fischer, App., 248 S.W.2d 98, 42. 

59 C.J. p 27 note 92. 
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12. Mo.—Corpus Jtiris dted lu 
Smoot V. Fischer, supra. 

59 C.J. p 27 note 93. 

13. Wis.—Roberts v. Fullerton, 93 
N.W. 1111, 117 Wis. 222, 65 KR-A 
953. 

59 C.J. p 27 note 94. 

14. Iowa.—^Buck v. Ellenbolt, 51 N. 
W. 22, 84 Iowa 394, 15 L.R.A 187. 

15. Mo.—Corpus Juris dted In 

Smoot V. Fischer, App., 248 S.W. 
2d 88, 42. 

59 C.J. p 27 note 96. 

16. Minn.—State v. George, 63 N.W. 
100, 60 Minn. 603. 

17. Ind.—Sherlock v. Ailing, 44 Ind. 
184, affirmed 98 U.S. 99, 23 REd. 
819. 

69 C.J. p 27 note 93. 

18. U.S.—Nielsen v. Oregon, Or., 29 
S.Ct 888, 212 U.S. 315, 63 UEd. 528. 

59 C.J. p 27 note 99. 

19. Or.—Smith v. McGowan, 284 P. 
189, 131 Or. 622. 

69 C.J. p 27 note 1* 
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state, passing along a river as to which that state 
has been given concurrent jurisdiction, extending 
beyond its borders, is internal and not interstate 

coninierce.20 

§ 6. Relation to Other Governments 

The relation of states to the United States is dis¬ 
cussed infra § 7, to other states, infra §§ 8-11, and 
to foreign countries, infra § 12. 

Examine Pocket Parts for later case& 

§ 7. -Relation to United States 

a. In general 

b. Distribution of sovereigpi powers 
a. In General 

The American government Is a dual form or system 
of government in which there are two distinct sovereign¬ 
ties, federal and state, each supreme within its appro¬ 
priate sphere; and while the two governments exercise 
their respective powers in the same territory, each Is a 


distinct entity acting Independently of the other, and 
each has its separate governmental organization. Under 
the provisions of the federal Constitution, the United 
States guarantees to each of the states a republican 
form of government. 

The nature of the American government, while 
it is simple in theory, frequently presents practical 
complexities which it is difficult to harmonize.^^ It 
has been described as a dual form or system of 
govemment.^2 In there are two distinct sov¬ 
ereignties, federal and state,23 which are designed 
to be adapted to each other and to work harmoni¬ 
ously together and each is supreme within its 
appropriate sphere.^s Together they make one 
whole, furnishing the people of the United States 
with a complete government,^® and tlie people of a 
state owe allegiance both to the state government 
and to the national govemment.27 

The federal government and state government 
exercise their respective powers in the same ter¬ 
ritory, 2® but each is a distinct entity acting inde¬ 
pendently of the other,^® and each has its separate 


20. Ind.—^Dugan v. State, 25 N.B. 
171, 125 Ind. 130, 9 A.Ii.R. 321. 

21. N.T.—People v. Daly, 106 N.E. 
1048, 212 N.T. 183, Aiin.Cas.l915D 
367. 

^*Our dual system of government 
has given rise to many difficult and 
perplexing questions. Ko boundary 
separating the field of federal from 
the field of state control can be 
marked out, for the reason that in 
many cases they overlap.”—Eonkel 
V. State, 170 N.W. 716, 717, 168 Wis. 
335. 

22. Ill.—Henrys v. Baboin, 69 N.E.2d 
491, 395 Ill. 118, 169 A.L.R. 927. 

Wash.—^Boeing Aircraft Co. v. Recon¬ 
struction Finance Corp., 171 P.2d 
838, 25 Wash.2d 652, 168 A.L.R. 539, 
appeal dismissed B. A. Co. v. King 
County, Wash., 67 S.Ct. 972, two 
cases. 330 U.S. 803, 91 KEd. 1262. 
59 C.JT. p 28 note 5. 

23. U.S.—Feldman v. U. S., N.T., 64 
S.Ct. 1082, 322 U.S. 487, 88 L.Ed. 
1408, 154 A.L.R. 982, rehearing de¬ 
nied 65 S.Ct 26, 323 U.S. 811, 89 
L.Ed. 646—Carter v. Carter Coal 
Co., APP.D.C., 56 S.Ct 855, 298 U. 
S. 238, 80 KEd. 1160—Stamphill v. 
U. S., C.C.A.Okl., 136 P.2d 177— 
U. S. V. Certain Lands in City of 
Louisville, Jefferson County, Ky., 
C.C.A.^Cy., 78 F.2d 684, affllrmed 56 
S.Ct. 694, 297 U.S. 726, 80 L.Ed. 1009 
—^U. S. V. Robinson, D.C.Ark., 74 
F.Supp. 427. 

Cal.—^Redding v. City of Los Angeles, 
185 P.2d 430, 81 Cal.App.2d 888, 
certiorari denied 68 S.Ct 1338, 334 
U.S. 825, 92 L.Ed. 1754, rehearing 
dended 68 S.Ct. 1511, 334 U.S. 854, 
92 LbEd. 1776. 


HI.—^Henrys v. Raboin, 69 N.E.2d 491, 
395 Ill. 118, 169 A.L.R. 927. 

N.J.—^Kersting v. Hardgrove, 48 A.2d 
309, 24 N.J.Misc. 243. 

Ohio.—^Home Owners' Loan Corp. v. 
Sherwin, 18 N.E.2d 992, 59 Ohio 
App. 567, appeal dismissed Home 
Owners' Loan Corp. v. Welsh, 17 
N.E.2d 270, 134 Ohio St. 356. 

Pa.—^U. S. V. Board of Finance and 
Revenue, 85 A.2d 156, 369 Pa. 386— 
Commonwealth v. First Nat. Bank 
& Trust Co. of Easton, 154 A. 879. 
303 Fa. 241. 

Wash.—^Boeing Aircraft Co. v. Recon¬ 
struction Finance Corp., 171 P.2d 
838, 25 Wash.2d 652, 168 A.L.R 
639, appeal dismissed B. A. Co. v. 
King County, Wash., 67 S.Ct. 972, 
two cases, 330 U.S. 803, 91 L.Ed. 
1262. 

12 C.J. p 742 note 78—59 C.J. p 28 
note 6. 

Dual soverelgiLty 

Under our system of government, 
the federal government and the states 
constitute a dual sovereignty, the 
one operating within the other, the 
federal government exercising those 
powers granted to it by the states 
and each mutually independent.— 
State ex rel. Gibbs v. Gordon, 189 
So. 437, 138 Fla. 312. 

Subject of dlstiact sovereigntieB 
Every citizen of a state is a sub¬ 
ject of two distinct sovereignties, 
the state and the federal sovereignty, 
having concurrent Jurisdiction in the 
state as to places and persons al¬ 
though distinct as to subject matter. 
U.S.—Claflin v. Houseman, N.Y., 93 
U.S. 130, 23 L.Ed. 833. 

Ohio.—Kirschbaum v. Mobley, 12 
Ohio Supp. 6. 


24. Mass.—^In re Opinion of the Jus¬ 
tices, 8 N.E.2d 753, 297 Mass. 567. 

25. U.S.—Carter v. Carter Coal Co., 
APP.D.C., 56 S.Ct 855, 298 U.S. 238, 
80 L.Ed. 1160—U. S. v. Certain 
Lands in City of Louisville, Jeffer¬ 
son County, Ky., C.C.A.Ky., 78 F.2d 
684, affirmed 56 S.Ct 594, 297 U.S. 
726, 80 L.Ed. 1009. 

Cal,—^Redding v. City of Los Angeles, 
185 P.2d 430, 81 Cal.App.2d 888, cer¬ 
tiorari denied 68 S.Ct. 1338, 334 U. 
S. 825, 92 L.Ed. 1754, rehearing 
denied 68 S.Ct. 1511, 334 U.S. 854, 
92 L.Ed. 1776. 

m. —^Henrys v. Raboin, 69 N.E.2d 491, 
395 Ill. 118, 169 A.L.R. 927. 

Mass.—^In re Opinion of the Justices, 
8 N.E.2d 753, 297 Mass. 567. 

Wash.—^Boeing Aircraft Co. v. Recon¬ 
struction Finance Corp., 171 P.2d 
838, 25 Wash.2d 652, 168 A.L.R 
539, appeal dismissed B. A. Co. v. 
King County, Wash., 67 S.Ct. 972. 
two cases, 330 U.S. 803, 91 L.Ed 
1262. 

12 C.J. p 742 note 73. 

28. U.S.—U. S. V. Cruikshank, La.. 
92 U.S. 542, 23 L.Ed. 588. 

59 C.J. p 28 note 7. 

27. Mass.—^In re Opinion of the Jus¬ 
tices, 8 N.E.2d 753, 297 Mass. 567. 

28. U.S.—Stamphill v. U. S., C.C.A. 
Okl., 135 F.2d 177. 

Pa.—^U. S. V. Board of Finance and 
Revenue, 86 A.2d 156, 369 Pa. 386. 

59 C.J. p 28 note 9. 

29. U.S.—^Feldman v. U. S., N.Y., 64 
S.Ct. 1082, 322 U.S. 487, 88 L.Ed. 
1408, 154 A.L.R. 982, rehearing de¬ 
nied 65 S.Ct 26, 323 U.S. 811, 89 L 
Ed. 646—Stamphill v. U. S., C.C.A 
Okl., 135 F.2d 177—U. S. v. Ccr- 
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governmental organization.30 While states may be 
agents for the federal government, the general, 
ordinary, and juristic concept of the relationship 
is not that of governmental principal and agent, 
and the term '‘agenc/’ in governmental parlance, 
referring to agencies of the United States, is not 
used as encompassing the states as such.32 The 
several states are, however, an entirety, and their 
people constitute one nation,33 The United States 
is not, as to one of the states, a foreign nation,34 
or, as otherwise expressed, a foreign sovereignty;35 
but it is a concurrent, and, within its jurisdiction, 
paramount, sovereignty.33 

The states have no existence politically, outside 
and independent of the constitution of the United 
States ;37 there is no such thing as a de facto 
state, the only states known to the Constitution 
being states de jure, and, for a state to be such, its 
relations with the federal government must be in 
perfect harmony.33 Conversely, without the states 


in union there could be no such political body as the 
United States.33 The Constitution, in all of its 
provisions, looks to an indestructible imion, com¬ 
posed of indestructible states.^® The states do not 
owe their origin or existence to the United States,^! 
and they get none of their powers from the general 
govemment,42 such powers being derived from the 
Constitution of the United States.43 In other 
words, while the states are subordinate to the fed¬ 
eral government, they do not derive their sovereign¬ 
ty from the federal government.44 

Both the states and the United States existed be¬ 
fore the Constitution.45 Under the Articles of Con¬ 
federation the several colonies entered into a league 
for the mutual purposes declared in that instru¬ 
ment;^® the Constitution was designed to abolish 
that government and to set up in its stead a govern¬ 
ment created by the people and not by the former 
colonies ;47 and the government of the United 
States was formed by the people and not by those 


tain Lands in City of Louisville, 
Jefferson County, Ky., C.C.A.Ky., 
78 F.2d 684, affirmed 56 S.Ct 594, 
297 U.S. 726, 80 L.Ed. 1009. 

Pa.—^U, S. V. Board of Finance and 
Hevenue, 85 A.2d 156, 369 Pa. 386. 
59 C.J. p 28 note 10. 

Other statement of role 
States are as independent of the 
g^eneraJ grovernment as that grovern- 
ment within its sphere is independ¬ 
ent of the states. 

U.S.—Carter v. Carter Coal Co., App. 
D.C., 56 S.Ct. 855, 298 U.S. 238, 80 
L.Ed. 1160—^Buffingrton v. Day, 
Mass., 11 Wall. 118, 20 L.Ed. 122. 
Utah.—Van Cott v. State Tax Com¬ 
mission of Utah, 79 P.2d 6, 95 Utah 
48, certiorari dismissed State Tax 
Commission of Utah v. Van Cott, 69 
S.Ct. 358, 305 U.S. 592, 83 L.Ed. 375, 
vacated on other girounds 59 S.Ct. 
605, 306 U.S. 511, 83 L.Ed. 950, man¬ 
date conformed to Van Cott v. State 
Tax Commission, 96 P.2d 740, 98 
Utah 264. 

The states, not govermnents, are 
in contradistinction to the United 
States.—^Twin Falls County v. Hul- 
bert, 156 P.2d 319, 66 Idaho 128, re¬ 
versed on other grrounds 66 S.Ct. 444, 
327 U.S. 103, 90 L.Ed. 560. 

30. U.S.—^U. S. V. Cruikshank, La., 92 
U.S. 542, 23 L.Ed. 588. 

59 C.J. p 29 note 11. 

31. Idaho.—Twin Falls County v. 
Hulbert, 156 P.2d 319, 66 Idaho 128, 
reversed on other grrounds 66 S.Ct. 
444, 327 U.S. 103, 90 L.Ed. 560. 

32. Idaho.—Twin Falls County v. 
Hulbert, supra. 

33. U.S.—White V. Hart, Ga., 13 
Wall. 646, 20 L.Ed. 685. 

59 C.J. p 29 note 12. 


34b Ind.—^Bowles v. Heckman, 64 N. 

E.2d 660, 224 Ind. 46. 

Mass.—In re Opinion of the Justices, 
8 N.E.2d 753, 297 Mass. 567. 
N.D.—Corpus Juris cited in State v. 
Langrer, 256 N.W. 377, 387, 65 KD. 
68 . 

59 C.J. p 29 note 13. 

Xn the sense of public international 
law the several states of the Union 
are not foreigm to the United States, 
but this is not true in the field of pri¬ 
vate international law.—^Robinson v, 
Norato, 43 A.2d 467, 71 R.L 256, 162 
A.L.R. 362. 

35. U.S.—Clafiin v. Houseman, N.Y., 
93 U.S. 130, 23 L.Ed. 833. 

Ala.—Jeffreys v. Federal Land Bank 
of New Orleans, 189 So. 557, 238 
Ala. 97. 

Ill.—^People ex rel. Woll v. Graber, 
68 N.E.2d 750, 394 Dl. 362. 

N.J.—^Kerstingr v. Hardgrrove, 48 A. 

2d 309, 24 N.J.Misc. 243. 

Ohio.—^Kirschbaum v. Mobley, 12 
Ohio Supp. 6. 

Okl.—Severson v. Home Owners Loan 
Corp., 88 P.2d 344, 184 Okl. 496. 

36. U.S.—Clafiin v. Houseman, N.T., 
93 U.S. 130, 23 L.Ed. 833. 

Ill.—^People ex rel. Woll v. Graber, 68 
N.E.2d 750, 394 Ul. 362. 

Ind.—^Bowles v. Heckman, 64 N.E.2d 
660. 224 Ind. 46. 

Ky.—^HArrison v. Herzlgr Building: & 
Supply Co., 161 S.W.2d 908, 290 
Ky. 445. 

N.J.—^Kersting: v. Hardg^ove, 48 A.2d 
309, 24 N.J.Misa 243. 

Ohio.—^Kirschbaum v. Mobley, 12 
Ohio Supp. 6. 

Okl.—Severson v. Home Owners Loan 
Corp., 88 P.2d 344, 184 OkL 496. 
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37. Ark.—^Penn v. Tollison, 26 Ark. 
545, 577. 

59 C.J. p 29 note 14. 

38. Ark.—^Penn v. Tollison, supra. 

39. U.S.—Coyle v. Smith, Okl., 31 
S.Ct. 688, 221 U.S. 559, 66 L.Ed. 
853. 

59 C.J. p 29 note 16. 

40. U.S.—Carter v. Carter Coal Co., 
APP.D.C., 56 S.Ct. 855, 298 U.S. 
238, 80 L.Ed. 1160. 

59 C.J. p 29 note 17. 

41. U.S.—Chisholm v. Georgia, Ga., 
2 Dali. 419, 1 L.Ed. 440. 

59 C.J. p 29 note 18. 

42. U.S.—^Lowenstein v. Evans, CC. 
S.C., 69 F. 908. 

Wash.—^Boeing Aircraft Co. v. Recon¬ 
struction Finance Corp., 171 P.2d 
838, 25 Wash.2d. 652, 168 A.L.R. 
539, appeal dismissed B. A. Co. v. 
King County, Wash., 67 S.Ct 972, 
two cases, 330 U.S. 803, 91 IbEd. 
1262. 

43. Wash.—^Boeing Aircraft Co. v. 
Reconstruction Finance Corp., 171 
P.2d 838, 25 Wash.2d 652. 168 A. 
L.R, 539, appeal dismissed B. A. 
Co. V. King County, Wash., 67 S.Ct. 
972, two cases, 330 U.S. 803, 91 L. 
Ed. 1262. 

44. Idaho.—^Twln Falls County v. 
Hulbert, 156 P.2d 319, 66 Idaho 
128, reversed on other grounds 66 
S.Ct 444, 327 U.S. 103, 90 L.Ed. 
560. 

45. U.S.—^Buffingrton v. Day, Mass., 
11 Wall. 113, 20 L.Ed. 122. 

59 C.J. p 30 note 20. 

46. U.S.—Wharton v. Wise, Va., 14 
S.Ct 783, 153 U.S. 155, 38 L.Ed.^69. 

59 C.J. p 80 note 21. 

47. Ark.—Penn ▼. Tollison, 26 Ark. 
I 645. 
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political entities.^* The people, tfirough that instru¬ 
ment, established a more perfect union by sub¬ 
stituting a national government acting directly on 
the citizens instead of the government provided by 
the Articles of Confederation which acted only on 
the states but in many articles of the Constitu¬ 
tion the necessary existence of the states, and, with¬ 
in their proper spheres, their independent authority, 
is distinctly recognized.^® It is the duty of every 
state, as an integral member of the federal nation, 
to aid in the preservation of the nation, and to 
that end do everything within its means and pow- 
er.51 The powers reserved to the state by the 
federal Constitution do not permit of the organiza¬ 
tion of independent sovereignties.^^ a public use, 
or a public necessity, may be common to the United 
States and to one of the states.53 

Applicability of federal laws within states. As 


a general rule the laws of the United States are 
laws in the several states, and are just as binding on 
the citizens and courts thereof as the state laws,^^ 
or, as otherwise expressed, the Constitution, laws, 
and treaties of the United States are as much a part 
of the law of every state as its own local laws and 
constitution.55 Accordingly, the state courts are re¬ 
quired to give to the statutes of the United States 
tie same recognition, force, and effect accorded the 
laws of the states.®® It has been held, however, that 
the supremacy clause of the federal Constitution 
does not compel a state to provide, at its own ex¬ 
pense, courts for the enforcement of federal law 
which the state deems penal.®^ 

United States guarantor to states of republican 
government. Under the provisions of the federal 
Constitution, the United States guarantees to each 
of the states a republican form of government.®® 


48. U.S.— TJ. S. V. Crulkshank, La., 
92 U.S. 642. 23 L.Ed. 588. 

59 C.J. p 30 note 23. 

49. U.S.—^U, S. V, Crirlksliank, su¬ 
pra. 

59 C.J. p 30 note 24. 

50. Conn.—^Hozie v. New Tork, etc., 

R. Co.. 73 A. 764, 82 Conn. 352, 17 
Ann.Cas. 324. 

69 C.J. p 30 note 25. 

51. Wis.—State ex rel. American Le¬ 
gion 1941 Convention Corp. of Mil¬ 
waukee V. Smith, 293 N.W. 161, 235 
Wis. 443. 

52. U.S.—City of Portland v. Pa¬ 
cific Telephone & Telegraph Co., D. 
C.Or., 5 F.Supp. 79. 

53. Tenn.—State v. Oliver, 35 S.W. 
2d 396, 162 Tenn. 100. 

59 C.J. p 31 note 28. 

64. U.S.—^Hines v. Lowrey, N.T., 59 

S. Ct. 31, 305 U.S. 85, 83 L.Ed. 56^~ 
Claflin V. Houseman, N.Y., 93 U.S. 
130, 23 L.Ed. 833. 

Cal.—Gerry of Cal. v. Superior Court 
in and for Los Angeles County, 
194 P.2d 689, 33 Cal.2d 119. 
ni.—^People ex rel. Woll v. Graber, 
68 N.E.2d 750, 394 HI. 362. 

Ky.—^Harrison v. Herzig Building & 
Supply Co., 161 S.W.2d 908, 290 
Ky. 445. 

N.J.—Kersting v. Hardgrove, 48 A.2d 
309, 24 N.J.Miisc. 243. 

N.Y.—Parker v. State, 67 N.Y.S.2d 
242, 185 Misc. 584. 

Ohio.—Kirschbaum v. Mobley, 12 Ohio 
Supp. 6. 

Deolaxailon of policy 

Congress, in lawful exercise of con¬ 
stitutional power, by its statutes de¬ 
clares policy for both the people and 
the states. 

U.S.—Mondou v. New York, N. H. ft 
H. R. Co., Conn., Minn., & Mass., 
32 S.Ct. 169, 223 U.S. 1, 56 L.Ed. 
327, 38 L.R.A.,N.S., 44. 


Cal.—Miller v. Municipal Court of 
City of Los Angeles, 142 P.2d 297, 
22 Cal.2d 818. 

N.Y.—Cantrell v. Golden Crest 
Homes. 77 N.Y.S.2d 519, 192 Misc. 
254. 

An act of congress Is not a <*for- 
eign law,” and. when enacted in the 
proper exercise of the authority con¬ 
fided to the congress, is as fully bind¬ 
ing on the people and the courts of 
each state as are the laws of the 
state itself, in so far as it creates 
rights pursuant to the establish¬ 
ment of a public policy.—Niehaus v. 
Joseph Greenspon’s Son Pipe Corp., 
164 S.W.2d 180. 237 Mo.App. 112. 

55. U.S.—Hauenstein v. Lynham, 
Va., 100 U.S. 483, 25 L.Ed. 628. 

Ala.—Walker v. Jones, 34 So.2d 608, 
33 Ala.App. 348, certiorari denied 
84 So.2d 614, 250 Ala. 396—Forsyth 
V. Central Foundry Co., 198 So. 706, 
240 Ala. 277, followed In Phiillips 
V. Zavello, 198 So. 710, 240 Ala. 
282. 

Ky.—Commonwealth v. Lew Stark, 
Inc., 132 S.W.2d 42, 279 Ky. 667. 
59 C.J. p 31 note 29 [b]. 

56. U.S.—Hines v. Lowrey, N.Y., 59 
S.Ct. 31, 305 U.S. 85, 83 L.Ed. 56 
—Claflin V. Houseman, N.Y., 93 U. 
S. 130, 23 L.Ed. 833 —'Ex parte 
Dierks, DX;.Colo., 55 P.2d 371— 
Bowles V. Rugg, D.C.Ohio, 67 F. 
Supp. 116. 

Gal.—^In re Lindquist’s Estate, 154 
F.2d 879, 25 Cal.2d 697, certiorari 
denied State of Cal. y. U. S., 65 
S.Ct. 1408, and 65 S.Ct. 1410, 325 U. 
S. 869, 89 L.Ed. 1988. 

Ill.—Zaker v. Lapa, 76 N.E.2d 621, 
332 111.APP. 602. 

Ind.—Bowles v. Heckman, 64 N.E.2d 
660, 224 Ind. 46. 

Ky.—^Harrison v. Herzig Building ft 
Supply Co., 161 S.W.2d 908, 290 
Ky. 445. 


N.Y.—^Enterprise Window Cleaning 
Co. V. Slowuta, 79 N.Y.S.2d 91, 273 
App.Div. 662, affirmed 86 N.E.2d 750, 
299 N.Y. 286. 

N.C.—^Leggett v. Southeastern Peo¬ 
ple's College, 68 S.E.2d 263, 234 
N.C. 595. 

Ohio.—Glink v. Pennell. 79 N.E.2d 
672, 81 Ohio App. 340—Walz v. La- 
velle, Mun., 70 N.E.2d 373. 

Utah.—-Canister v. Spencer, 196 P. 

2d 714, 113 Utah 497. 

59 C.J. P 31 note 29. 

Concurrent Jurisdiction in federal 
and state courts to enforce rights 
granted by federal law see Courts 
S 526. 

State courts are subject to laws of 
united States and are bound to recog¬ 
nize them as operative within the 
state and should be open for prose¬ 
cution of rights growing out of such 
laws to which their Jurisdiction is 
competent and not denied.—^Brown v. 
De Concini, 140 P.2d 224, 60 Ariz. 476. 
Soldiers’ and Sailors’ GlvU Belief Act 
The provisions of Soldiers’ and 
Sailors’ Civil Relief Act are binding 
on state courts.—Application of 
Marks, 46 N.Y.S.2d 755, 181 Misc. 
497—New York Life Ins. Co. v. Litke, 
45 N.Y.S.2d 676, 181 Misc. 82. 

57. R.I.—^Robinson v. Norato, 43 A. 
2d 467, 71 R.I. 256, 162 A.L.R. 362. 

58. Ala.—^Downs v. City of Birming¬ 
ham, 198 So. 231, 240 Ala. 177. 

Cal.—Steiner v. Darby, 199 P.2d 429, 
88 Cal.App.2d 481, certiorari dis¬ 
missed Parker v. Los Angeles 
County, 70 S.Ct 161, 838 U.S. 327, 
94 L.Ed. 144, 

Pa.—Scranton Broadcasters, Inc., v. 
American Communications Ass’n, 
CIO, Broadcast Dist No. 2, Com.Pl., 
48 Lack.Jur. 241. 

59 C.J. p 31 note 32. 

Taxation for a private purpose is 
prohibited by clause of federal Conr 
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This guaranty is a guaranty to the state as such 
and not to the government of the state,59 and it does 
not extend to systems of local government for 
municipalities, counties, and parishes.®® Under 
powers of congress with respect to the guaranty to 
the states of a republican form of government, the 
federal government has constitutional authority to 
curb the growth of any system which would destroy 
representative government and bring about govern¬ 
ment by force.®! 

b. Distribution of Sovereign Powers 

(1) In general 

(2) Supremacy of federal power and in¬ 

vasion of power by states 

(3) Powers reserved to states and in¬ 

fringement by United States 

(1) In General 

All Inherent powers of government are divided be¬ 
tween the federal and the state governments, under 


which division the state governments possess all the 
powers Incident to poiitical government, and not deie- 
gated to the United States; each government, as to the 
powers committed exciusively to it is supreme and in¬ 
dependent, and neither the nationai nor the state gov¬ 
ernment may by its laws Impair the sovereignty of the 
other. 

Under our system, all inherent powers of gov¬ 
ernment are divided between the federal and the 
state governments ;®2 the general government is 
one of limited delegated powers, as discussed in the 
C.J.S. title United States § 4, also 65 C.J. p 1254 
notes 52-63, while the state governments possess 
all the powers incident to political government, and 
not delegated to the United States.®® The powers 
of government may be divided into four classes, 
that is, those which belong exclusively to the states, 
those which belong exclusively to the national gov¬ 
ernment, those which may be exercised concur¬ 
rently and independently by both, and those which 
may be exercised by the states but only until the 
federal government shall see fit to act on the sub¬ 


stitution that guarantees to every 
state a republican form of govern¬ 
ment.—^Heimerl v. Ozaukee County, 
40 N.W.2d 664, 256 Wis. 151. 
Constitational guaranty held not vio¬ 
lated 

U.S.—^Highland Farms Dairy v. 
Agnew, Va.. 57 S.Ct. 649, 300 U.S. 
608. 81 L.Bd. 835. 

Colo.—^People ex pel. Simon v. An¬ 
derson, 151 P.2d 972, 112 Colo. 558 
—^In re Interrogatories by the Gov¬ 
ernor concerning Initiated Amend¬ 
ment No. 4, 65 P.2d 7, 99 Colo. 591. 
Ga.—Breedlove v. Suttles, 188 S.B. 
140, 183 Ga. 189, affirmed 58 S.Ct. 
206, 302 U.S. 277, 82 L.Bd. 252. 

La.—G raham v. Jones, 3 So. 2d 761, 
198 Da. 507. 

Ohio.—^BYankenstein v. Leonard, 16 
N.B.2d 424, 134 Ohio St. 251. 

Utah.—^Riggins v. District Court of 
Salt Lake County, 51 P.2d 645, 89 
Utah 183. 

Beapportionment 

Omission of general assembly of 
state to reapportion state into sena¬ 
torial districts as required by state 
constitution does not show failure 
of republican government in state.— 
Keogh V. Neely, C.C.A.I11., 50 P.2d 
685, appeal dismissed and certiorari 
denied 52 S.Ct. 39, 284 U.S. 583, 76 
L.Bd. 504. 

59. U.S.—^Texas v. White, Tex., 7 
Wall. 700, 19 L.Bd. 227. 

La.—State ex rel. Porterie v. Smith, 
166 So. 72, 184 La. 263. 

60. La.—State ex pel. Porterie v. 
Smith, supra. 

69 C.J. p 31 note 82 [c]. 

61. U.S.—Oil Workers Intern. Un¬ 
ion V. Elliott, D.G.Tez., 78 F.Supp. i 

948. I 


2>eal£tl to labor organizations of 
benefits of National Labor Relations 
Act, in absence of affidavits of officers 
of such organizations and of their 
affiliates disclaiming membeirship in, 
or adherence to, the Communist Par¬ 
ty or any organization that believes 
In the overthrow of the government 
by force, is an exercise of the con¬ 
stitutional requirement that national 
government guarantee to each state 
a republican form of government.— 
Oil Workers Intern. Union v. Elliott, 
supra. 

62. Cal.—Nougues v. Douglass, 7 Cal. 
65. 

Vt.—^Bx parte Guerra, 110 A. 224, 94 
Vt 1, 10 A.L.R. 1560. 

12 C.J. p 742 note 73. 

63. U.S.—^Bute v. People of State 
of Illinois, Ill., 68 S.Ct. 763, 333 

U. S. 640, 92 L.Ed. 986—U. S. v. 
Butler, Mass., 56 S.Ct 312, 297 U. 
S. 1, 80 L.Ed. 477, 102 A.L.R. 914— 
American Federation of Labor v. 
Watson, D.C.FIa., 60 F.Supp. 1010, 
reversed on other grounds 66 S.Ct 
761, 327 U.S. 682, 90 L.Ed. 873— 
Washington Water Power Co. v. 
City of Coeur d'Alene, Idaho, D.C. 
Idaho, 9 F.Supp. 263. 

Ariz.—^Barhart v. Frohmiller, 178 P. 

2d 436, 65 Ariz. 221. 

Cal.—Rose v. State, 123 P.2d 505, 19 
Cal.2d 713, followed in 123 P.2d 
525, two cases, 19 Cal.2d 876, 877, 
and 123 P.2d 526, two cases, 19 
Cal.2d 874, 875—^Kauffman v. Kauff¬ 
man, 210 P.2d 29, 93 Cal.App.2d 
808. 

Ga.—^Roberts v. Barwick, 1 S.E.2d 
713, 187 Ga. 691. 

Ill.—^People ex rel. City of Chicago 

V. Barrett, 26 N.B.2d 478, 873 Ill. 
393. 


Ohio.—Culbertson v. Sweeney, 44 N. 
E.2d 807, 70 Ohio App. 344, appeal 
dismissed 45 N.B.2d 118, 140 Ohio 
St 426. 

Pa.—Commonwealth v. First Nat 
Bank & Trust Co. of Easton, 154 A. 
879, 303 Pa. 241. 

Tex.—Kelly v. State, 138 S.W.2d 1075, 
139 Tex.Cr. 156. 

Wash.—Parrish v. West Coast Hotel 
Co., 55 P.2d 1083, 185 Wash. 681, 
affirmed West Coast Hotel Co. v. 
Parrish, 57 S.Ct 678, 300 U.S. 379, 
81 L.Ed. 70S. 

59 C.J. p 31 note 36. 

Powers reserved to states generally 
see infra subdivision b (3) of thjLs 
section. 

Complete governmental power 

The state has complete govern¬ 
mental power limited only by the 
Constitution of the United States.-r- 
Hickey v. Burke, 69 N.B.2d 38, 78 
Ohio App. 351, appeal dismissed 70 
N.E.2d 274, 147 Ohio St 217. 

Where exclusive Jurisdiction not deL 
egated 

The sovereign states have dele¬ 
gated to the United States exclusive 
Jurisdiction in certain enumerated 
cases such as violations of laws of 
the United States, admiralty, patent 
rights, bankruptcy, etc., but in all 
other cases the dual sovereignty of 
the state and the United States con¬ 
tinues to exist. 

U.S.—Westfall v. United States, 47 
S.Ct 629, 274 U.S. 256, 71 L.Bd. 
1036. 

Ohio.—State v. Baldwin, 2 Ohio Supp. 
392, appeal dismissed 7 N.B.2d 
229, 132 Ohio St, 302, appeal dis¬ 
missed Painter v. State of Ohio, 57 
set 932, 801 U.S. 667, 81 L.Ed. 
1332, rehearing denied 58 S.Ct 6 , 
302 U.S. 773, 82 L.Bd. 599. 
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ject®^ Each government as to the powers com¬ 
mitted exclusively to it is supreme and independ¬ 
ent,and the jurisdiction of one over its par¬ 
ticular field may not ordinarily be interfered with 
by the other.®® 

The line of separation between the United States 
and the several states as to jurisdiction and sov¬ 
ereignty is clear in its constitutional aspects, and 
although it is sometimes difficult to define, it is 
sharply maintained.®^ As to individual states and 
the United States, the Constitution marks the boun¬ 
dary of powers,®® and neither the states nor the 
United States can by their own legislation enlarge 
their own powers or restrict those of the other.®® 
In other words, neither the national nor the state 
government may by its laws impair the other’s 
sovereignty.^® The maintenance in the federal 
system of a proper distribution between the state 
and national governments of police authority and 
of remedies private and public for public wrongs is 


of far-reaching importance,^! and an intention to 
disturb the balance should not lightly be imputed 
to congress.^® Governmental stability requires that 
full faith and credit in form, substance, and spirit 
be given to public acts, records, and judicial pro¬ 
ceedings among individuals and between their state 
and federal governments.^® The federal govern¬ 
ment’s power to regulate interstate commerce and 
the state’s police power are coordinate powers 
which each must respect,^^ and while such powers 
must be preserved entire, neither can be so exer¬ 
cised as materially to affect and encroach on the 
other.75 

It is the established policy of both state and fed¬ 
eral governments to treat possible conflicts between 
their powers in such a manner as to produce as 
little conflict and friction as possible,^® and where 
problems in the sphere of dual sovereignty are in¬ 
volved, legislation should receive a construction 
which permits both to function with a minimum of 


04. U.S.—Ex parte McNiel. N.T., 18 
Wall. 236. 20 L.Ed. 624. 

59 C.J. p 32 note 37. 

Similar elassiacatioii 
There are three classes of legrls- 
lative acts, where the states have 
plenary power and congress has no 
right to dnterfere. where the federal 
government and the states have con¬ 
current Jurisdiction and the states 
may act in the absence of congres¬ 
sional action, and where the action 
of congress Is conclusive and in 
which the states have no power 
whether or not congress has acted.— 
Meier v. Smith. 35 N.W.2d 452, 264 
Wis. 70—^Konkel v. State, 170 N.W. 

715, 163 Wis. 335. 

Xntemal arid external affairs 

Governmental power over internal 
affairs is distributed between the 
national government and the several 
states, but governmental power over 
external affairs is not distributed, 
hut is vested exclusively in the na¬ 
tional government.—^U. S. v. Belmont. 
N.T., 67 S.Ct. 768, 301 U.S. 824, 81 
Li.Ed. 1134. 

65. U.S.—Brush v. C. I. R., 57 S.Ct. 
495, 800 U.S. 852, 81 KEd. 691. 
108 A.L.R. 1428—-Carter v. Car¬ 
ter Coal Co., APP.D.C., 56 S.Ct 855, 
298 U.S. 238, 80 L..Ed. 1160—^David- 
owitz V. Hines, D.C.Pa., 30 P.Supp. 
470, affirmed Hines v. Davidowitz. 
61 SX:!t. 899, 312 U.S. 52, 85 L.Ed. 
581. 

Cal.—Pacific Coast Dairy v. Depart¬ 
ment of Agriculture, 123 P.2d 442. 
19 Cal.2d 818, reversed on other 
grounds Pacific Coast Dairy v. De¬ 
partment of Agriculture of Cali¬ 
fornia, 63 S.Ct 628, 318 U.S. 285, 87 
L.Ed. 761, rehearing denied Pacific 
Coast Dairy v. Department of Agri¬ 
culture of State of California, 63 


S.Ct 849, 318 U.S. 801, 87 L.Ed. 
1165. 

Ga.—^Roberts v. Barwick, 1 S.E.2d 
713. 187 Ga. 691. 

Ohio.—^Walz v. Lavelle, Mun., 70 N.B. 
2d 373. 

59 C.J. p 32 note 38. 

The Constitution contemplates a 
national government free to use its 
delegated powers, and also state gov¬ 
ernments capable of exercising their 
essential reserved powers.—^Helver- 
ing V. Therrell, Pla., 58 S.Ct 639, 303 
U.S. 218, 82 L.Ed. 758, mandate con¬ 
formed to, C.C.A., Therrell v. C. I. R., 
97 F.2d 1014 and Tunnicliffe v. C. I. 
R., C.C,A., 97 P.2d 1015. 

Extent of sovereignty 

(1) Within their Individual spheres, 
the state governments and the fed¬ 
eral government are as sovereign as 
if they were two independent foreign 
states.—U. S. v. Board of Finance 
and Revenue, 85 A.2d 156, 369 Pa. 386 
—Commonwealth v. First Nat. Bank 
& Trust Co. of Easton, 154 A. 379, 303 
Pa. 241. 

(2) Sovereignty of states generally 
see supra 9 2. 

66. U.S.—U. S. V. Certain Lands In 
CSty of Louisville, Jefferson Coun¬ 
ty, Ky., C.C.A.Ky., 78 F.2d 684, af¬ 
firmed 56 S.Ct 694, 297 U.S. 726, 
80 L.Ed. 1009—U. S. v. Robinson, 
D.C.Ark., 74 P.Supp. 427. 

67. Mass.—^In re Opinion of the Jus¬ 
tices, 8 N.E.2d 753, 297 Mass. 567. 

68. U.S.—Chisholm v. Georgia, Ga., 2 
Dali. 419, 1 L.Ed. 440. 

N.T.—People v. Wade, 214 N.T.S. 781, 
126 Mlsc. 762, reversed on other 
grounds 217 N.T.S. 486, 127 Misc. 
593. 


The Fourteenth Amendment does 
not alter basic relations between 
states and national government and 
does not assure uniformity of deci¬ 
sions.—^Bottone V. Lindsley, C.A. 
Colo., 170 P.2d 705, certiorari denied 
69 S.Ct 810, 336 U.S. 944, 93 L.Ed. 
1101 . 

69- U.S.—^Thurlow v. Massachusetts, 
N.H. and R.I., 5 How. 504, 12 L. 
Ed. 56. 

59 C.J. p 31 note 27. 

70- U.S.—In re Cameron County Wa¬ 
ter Improvement Dist No. 1, D.C. 
Tex., 9 P.Supp. 103, reversed on 
other grounds, ■C.C.A., Cameron 
County Water Improvement Diist. 
No. 1 V. Ashton, 81 P.2d 905, re¬ 
versed on other grounds 56 S.Ct. 
892, 298 U.S. 513, 80 L.Ed. 1309, 
rehearing denied 67 SjCt 6, 299 U. 
S. 619, 81 L.Ed. 457. 

71. U.S.—^Apex Hosiery Co. v. Lead¬ 
er, Pa., 60 S.Ct 982, 310 U.S. 469, 
84 L.Ed. 1311, 128 A.L.R. 1044. 

72. U.S.—Apex Hosiery Co. v. Lead¬ 
er, supra. 

73. U.S.—^Bute V. People of State of 
Illinois, Ill., 68 S.Ct 763, 333 U.S. 
640, 92 L.Ed. 986. 

74b U.S.—^Ziffrin, Inc., v. Martin, D. 
C.Ky., 24 P.Supp. 924, affirmed Zif- 
frin, Inc. v. Reeves, 60 S.Ct. 163, 
308 U.S. 132, 84 L.Ed. 128. 

75. U.S.—^Ziffrin, Inc., v. Martin, D. 
C.Ky., 24 P.Supp. 924, affirmed Zif- 
frin, Inc. v. Reeves, 60 S.Ct. 163, 
308 U.S. 132, 84 L.Ed. 128. 

76. El.—Bute V. People of State of 
Illinois, Ill., 68 S.Ct. 763, 333 U.S. 
640, 92 L.Ed. 986. 
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interference each with the other.77 In other words, 
where two sovereignties operate in the same area, 
one with delegated and the other with reserved 
powers, if conflicts arise in the exercise of some 
spheres of power, they should be resolved in a way 
that neither sovereignty will be hampered in the 
exercise of a power in which the public welfare 
requires that it be the supreme exponent.78 The 
duty of the supreme court to deal with contradictory 
functions of the state and nation on any occasion, 
and particularly when one or the other is challenged 
by private interests, calls for the utmost effort to 
avoid conclusions which interfere with the govern¬ 
mental operations of either.79 Unity of purpose 
between the federal and state governments to en¬ 
force the criminal laws of each should not be dis¬ 
couraged by the courts, and no law to such end 
should be declared invalid unless undoubtedly un- 
constititutional.^® 

(2) Supremacy of Federal Power and Inva¬ 
sion of Power by States 

(a) In general 
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(b) Immunity of federal government or 
instrumentalities from state regu¬ 
lation or control 

(c) Concurrent or conflicting state and 
federal legislation 

(a) In General 

The sovereign powers of the states are diminished 
to the extent of the grant of power to the federal gov¬ 
ernment In the federal Constitution. The federal gov¬ 
ernment acting within the limits of the power conferred 
by the Constitution Is supreme as against the reserved 
power of the states, and the states cannot interfere 
with the government of the United States in the exer¬ 
cise of its constitutional powers, disturb the enjoyment 
of federal constitutional or statutory rights, or assume 
the exercise of functions exclusively confided to the fed¬ 
eral government. 

As a general rule, the sovereign powers of the 
states are diminished to the extent of the grant of 
power to the federal government in the federal 
Constitution.^! The federal government acting 
within the limits of the power conferred by the 
Constitution is supreme as against the reserved 
powers of the states,^2 and the supremacy of the 
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77. U.S.—California State Board of 
Equalization v. Goggin, C.A.Gal., 
191 F.2d 726, certiorari denied 72 

S.Ct. 302, 342 U.S. 909, 96 L.Ed.- 

A federal statute must be so cou. 

strued as not to affect a state law, 
unless it is clear that purpose of 
such statute is to affect state law.— 
Rugg V. Office of Price Administra¬ 
tion of U. S., 16 Ohio Supp. 37, af¬ 
firmed, App., 62 N.E.2d 279. 
Begulation applicable to state proce¬ 
dure 

If construction of federal regula¬ 
tion applicable to state procedure is 
doubtful, federal court should incline 
against interference by federal gov¬ 
ernment with proper governmental 
activities of state.—^Bowles v. Texas 
Liquor Control Board, C.C.A.Tex., 146 
P.2d 165. 

78. Fla.—In re Briley’s Estate, 21 
So.2d 595, 155 Fla. 798. 

79. U.S.—Cloverleaf Butter Co. v. 
Patterson, Ala., 62 S.Ct. 491, 315 
U.S. 148, 86 L.Ed. 754. 

Other statement of rule 
Where an enterprise touches differ¬ 
ent and not common interests be¬ 
tween nation and state, task of su¬ 
preme court is that of harmonizing 
such interests without sacrificing ei¬ 
ther.—Union Brokerage Co. v. Jensen, 
Minn., 64 S.Ct. 967, 322 U.S. 202, 88 
L.Ed. 1227, 152 A.L.R. 1072. 

Uniform operation of a federal law 
is a desirable end, but it cannot be 
achieved at the cost of establishing 
overlapping authority over the same 
subject matter in the state and in the 
federal governments, or by precluding i 


the execution of state laws by state 
authority In a matter normally with¬ 
in state power.—Davies Warehouse 
Co. V. Bowles, Bm.App., 64 S.Ct 474, 
321 U.S. 144, 88 L.Ed. 635. 

80. U.S,—U. S. V. Miller, D.QKy., 17 
F.Supp. 65. 

81. U.S.—^U, S. V. State of California, 
Cal., 56 S.Ct. 421, 297 U.S. 175, 80 
L.Ed. 567. 

Surrender of rights 
In adopting United States Constitu¬ 
tion, people of states intended to 
surrender all the rights they had to 
promote the general welfare that 
could not be done by the states act¬ 
ing independently.—R. C. Tway Coal 
Co. V. Glenn, D.C.Ky., 12 F.Supp. 670. 

82. U.S.—^Pacific Coast Dairy v. De¬ 
partment of Agriculture of Califor¬ 
nia, Cal., 63 S.Ct. 628, 318 U.S. 285, 
87 L.Ed. 761, rehearing denied Pa¬ 
cific Coast Dairy v. Department of 
Agriculture of State of California, 
63 S.Ct 849, 318 U.S. 801, 87 L.Ed. 
1165—^Kappler v. Republic Pictures 
Corp., D.C.Iowa, 59 F.Supp. 112, af¬ 
firmed, C.C.A., 151 F.2d 643, 162 
AL.R. 228, affirmed 66 S.Ct. 523, 
327 U.S. 757, 90 L.Ed. 991, rehear¬ 
ing denied 66 S.Ct. 804, 327 U.S. 
817, 90 L.Ed. 1040—U. S. Nat. Bank 
of Omaha, Neb. v. Pamp, C.C.A. 
Neb., 77 P.2d 9, 99 A.L.R. 1370— 
U. S. v. Beatty, D.C.Iowa, 88 F. 
Supp. 646, modified on other 
grounds, C.A., Beatty v. U. S., 191 
P.2d 317—^U. S. V. Mayo, D.QFla., 
47 F.Supp. 552, affirmed Mayo v. 
U. S., 63 S.Ct 1137, 319 U.S. 441, 
87 L.Ed. 1504, 147 A.L.R. 761, re¬ 
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hearing denied 64 S.Ct. 27, 320 U.S. 
810, 88 L.Ed. 489. 

Ga.—^Hyde v. Fornara, 40 S.E.2d 161, 
74 Ga.App. 438. 

Me.—^Auburn Sav. Bank v. Portland 
R. Co., 65 A2d 17, 144 Me. 74, cer¬ 
tiorari denied 70 S.Ct. 74, 338 U.S. 
831, 94 L.Ed. 506, rehearing denied 
70 S.Ct. 156, 338 U.S. 881, 94 L.Ed. 
541. 

Mont.—^State ex rel. Irvine v. District 
Court of Fourth Judicial Dist. in 
and for Lake County, 239 P.2d 272. 
N.Y.—^In re Campbell’s Estate, 89 N. 
Y.S.2d 310, 195 Misc. 520. 

Enumerated powers of federal gov¬ 
ernment are supreme and paramount 
to reservation of state powers.—U. S. 
V. Schechter, D.C.N.Y., 8 F.Supp. 136, 
reversed in part and affirmed in part 
on other grounds, C.C.A., U. S. v. A. 
L. A Schechter Poultry Corporation, 
76 F.2d 617, reversed in part and 
affirmed in part on other grounds A 
L. A Schechter Poultry Corporation 
V. U. S., 56 S.Ct 837, 295 U.S. 495, 
79 L.Ed. 1570, 97 AL.R. 947, followed 
in Divisional Code Authority No. 23, 
Retail Solid Fuel Industry v. Reisen- 
berg, 196 N.E. 424, 129 Ohio St. 679. 

The state may not declare unlawful 
that which the Constitution of the 
United States, as interpreted by the 
United States supreme court, has 
expressly made lawful.—Shively v. 
Garage Employees Local Union No. 
44. 108 P.2d 354, 6 Wash.2d 560. 

Marginal ocean belt 

Exercise by state of local police 
power in part of three-mile marginal 
ocean belt within its boundaries does 
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United States within its proper sphere is expressly 
recognized in the constitutional provision that the 
Constitution and laws and treaties of the United 
States shall be the supreme law of the land.83 
Whatever the law of the state, whether embodied 
in its constitution, statutes, or judicial decisions, the 
provisions of the federal Constitution and laws are 


supreme,®^ and the federal Constitution and all 
laws enacted pursuant to the powers conferred 
by it on congress are the supreme law of the 
land to the same extent as though expressly 
written into every state law.85 Accordingly, as 
discussed infra subdivision b (2) (c) of this section, 
whenever the laws or public policy of the states 


not detract from paramount rights of 
federal government in and power 
over the area.—^U. S. v. State of Cal., 
Cal., 67 S.Ct. 1658, 332 U.S. 19. 91 
Li.£kL. 1889, supplemented on other 
grounds 68 S.Ct. 20, 332 U.S. 804, 92 
Ij.Ed. 382, rehearing denied 68 S.Ct. 
37, 332 U.S. 787, 92 Li.Ed. 370. 

83. U.S.—Testa v. Katt. R.I.. 67 S. 
Ct. 810, 330 U.S. 386. 91 L..Ed. 967, 
172 A.Li.R. 225—^Morris v. Jones, 
Ill., 67 S.Ct 451, 329 U.S. 645, 91 
Li.Ed. 488, 168 A.L.R. 656, rehear¬ 
ing denied 67 S.Ct. 858, 330 U.S. 
854, 91 L.Ed. 1296--Mlles v. Illi¬ 
nois Cent. R Co.. Tenn., 62 S.Ct. 
827, 315 U.S. 698, 86 L.Ed. 1129, 146 
A.L.R. 1104, rehearing denied 62 
iS.Ct. 1037, 316 U.S. 708, 86 L.Ed. 
1775—^Hines v. Lowrey, N’.Y., 59 
S.Ct 31, 305 U.S. 85. 83 L.Ed. 56— 
Caldwell v. Alabama Dry Dock & 
Shipbuilding Co., C.C.AAla.. 161 P. 
2d 83. certiorari denied 68 S.Ct. 59. 
332 U.S. 759, 92 L.Ed. 345. and Ala¬ 
bama Dry Dock & Shipbuilding Co. 
Y. Andrews, 68 S.Ct. 60, 332 U.S. 
769, 92 L.Ed. 345—McMillen v. 
Douglas Aircraft Co.. D.C.Cal., 90 
P.Supp. 670—^American Hawaiian S. 
S. 06. V. Fisher. D.C.Or., 82 P.Supp. 
193—^Farmers’ Gan Co. v. Hayes, D. 
C.Okl., 64 P.Supp. 43—U. S. v. 
2Iayo, D.C.Fla., 47 P.Supp. 552, af¬ 
firmed Mayo V. U. S., 63 S.Ct. 1137, 
819 U.S. 441, 87 L.Ed. 1504, 147 A. 
Lf.R. 761, rehearing denied 64 S.Ct. 
27, 820 U.S. 810, 88 L.Ed. 489. 

Ind.—State ez rel. McManamon v. 
Blackford Circuit Court, 95 N.E.2d 
556, 229 Ind. 3. 

Han.—^Ritchie v. Johnson, 144 P.2d 
925, 158 EAn. 103. 

Me.—^Zn re Stanley. 174 A 93, 133 
Me. 91, affirmed Stanley v. Public 
Utilities Commission of Maine, 65 
S.Ct. 628, 295 U.S. 76, 79 L.Ed. 1311. 
Md.—Albright v. Pennsylvania R. Co., 
87 A2d 870, 183 Md. 421, certio¬ 
rari denied 65 S.Ct 72, 323 U.S. 
786, 89 L.Ed. 589. 

K.J.—Adams v. Atlantic County, 53 
A2d 168, 25 N.J.Misc. 291, reversed 
on other grounds 62 A2d 162, 137 
N.J.Law 648—^Tlm v. City of Long 
Branch, 53 A2d 164, 135 N.J.Law 
549, 171 AL.R. 320—Kerstlng v. 
Hardgrove, 48 A2d 309, 24 N.J. 
Misa 243. 

N.T.—Teeval Co. v. Stem, 93 K‘.E.2d 
884, 301 N.Y. 846, certiorari de¬ 
nied People of State of N. T. v. 
'.Teeval Co., 71 S.Ct. 122, 340 U.S. 
.876^ 96 Ii.Ed. 637, Stem v. Teeval 


Co., 71 S.Ct. 122, 340 U.S. 876, 95 
L.Ed. 637, Teeval Co. v. Stern, 71 
S.Ct 124, 340 U.S. 876, 95 L.Ed. 637, 
Jawrower v. Leighton, 71 S.Ct 125, 
340 U.S. 876, 95 L.Ed. 637, and 
Leighton v. Jawrower, 71 S.Ct 126, 
340 U.S. 876. 95 L.Ed. 637. 

N.C.—^Taylor v. Superior Motor Co., 
42 S.E.2d 460, 227 N.C. 365. 

Ohio.—^Hamrick v. Dufford, 50 N‘.B.2d 
566, 71 Ohio App. 552. 

Pa.—^Home Protective Savings & 
Loan Ass’n v. Robinson, 47 Pa. 
Tnst. & Co. 505. 91 Pittsb.Leg.J. 
197, 23 Wash.Oo. 129, 57 York Leg. 
Rec. 80. 

59 C.J. p 33 note 42. 

'‘Since the United States is a gov¬ 
ernment of delegated powers, none 
of which may be exercised through¬ 
out the Natio-n by any one states It is 
necessary for uniformity that the 
laws of the United States be domi¬ 
nant over those of any state. Such 
dominancy is reauired also to avoid 
a breakdown of administration 
through possible conflicts arising 
from inconsistent requirements. The 
supremacy clause of the Constitution 
states this essential principle. Arti¬ 
cle VT. A corollary to this principle 
is that the activities of the Pederal 
GO'Vemment are free from regulation 
by any state. No other adjustment 
of competing enactments or legal 
principles is possible.’*—Mayo v. U. 
S., Pla., 63 'S.Ct. 1137, 1139, 319 U.S. 
441, 87 L.Ed. 1504, 147 ALB. 761, re¬ 
hearing denied 64 IS.Ct. 27, 320 U.S. 
810, 88 LEd. 489. 

The purpose of the supremacy 
olause in the Constitution was to 
avoid the disparities, confusions, and 
conflicts that would follow if the gen¬ 
eral authority of the federal govern¬ 
ment were subject to local controls. 
—U. S. V. Allegheny County, Pa., 64 
S.Ct. 908, 322 VJ3. 174, 88 LEd. 1209. 

Supremacy m^ovision held not violat- 
ed 

Ga..—^Brady v. State, 34 S.E.2d 849, 
199 Ga. 566. 

R.I.—Robinson v. Norato, 43 A2d 467, 
71 R.I. 256, 162 AL.R. 362. 

84* Md.—^Baltimore Radio Show v. 
State, 67 A2d 497, 193 Md. 300, cer¬ 
tiorari denied State of Md. v. Balti¬ 
more Radio Show, 70 S.Ct. 252, 338 
lUiS. 912, 94 LEd. 562. 

Dealings with citizens 
In dealing with, its own eitizenu 
and those of other states, every state 
is governed by the federal Constitu- 
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tion to which all have necessarily 
subscribed.—Pavel v. Pattison, D.C. 
La., 24 F.Supp. 915. 

Zjooal public policy cannot tran¬ 
scend the limitations imposed by the 
federal Constitution.—^Hutchinson v. 
Hutchinson, 119 P.2d 214, 48 Cal.App. 
2d 12. 

85. U.S.—Anderson v. Andrews, C.C. 
APa., 156 P.2d 972, reversed on 
other grounds 67 6.Ct. 1340, 331 U. 
S. 461, 91 LEd. 1602. 

Cal.—People v. Sischo, 144 P.2d 785, 
23 Cal.2d 478, 150 ALR. 1431. 
Action as part of state policy 
When congress aots on a matter 
within its constitutional authority, 
such action becomes a part of state 
policy in the same manner as if the 
state legislature had itself enacted 
the same kind of law, and neither the 
silence of local law nor policy or rule 
to the contrary can serve to defeat 
the will of congress.—Grates v. Coun¬ 
cil of City of Huntington, D.GW.Va., 
93 P.Supp. 767. 

Farticnlar federal statutes held su¬ 
preme law of land 

(1) The ISmergency Price Control 
Act 

Ohio.—Glink v. Pennell, 79 N.E.2d 
672, 81 Ohio App. 340. 

Or.—^Bowles v. Barde Steel Co., 164 
P.2d 692, 177 Or. 421, 162 ALR. 
328. 

Tex.—^Bowles v. Angelo, ClvApp., 188 
S.W.2d 691. 

Utah.—Canister v. Spencer, 196 P.2d 
714, 113 Utah 497. 

(2) The Soldiers' and Slailors* Civil 
Relief Act—Winslow v, Harold G. 
Ferguson Corp-» 153 P.2d 714, 25 Cal. 
2d 274. 

(3) National Service Ldfe Insur¬ 
ance Act—Carhallo v. McFann, 224 
P.2d 902, 101 Cal.App.2d 93—Kauff¬ 
man V. Kauffman, 210 P.2d 29, 93 Cal. 
App.2d 808. 

(4) Other particular statutes. 

N.Y.—Curran v. City of New York. 

77 N.Y.S.2d 206, 191 Misc. 229, af¬ 
firmed 88 N.T.S.2d 924, 275 App. 
Div. 784. 

Pa.—'U. S. V, Board of Finance & 
Revenue of Commonwealth of Pa., 
Com.Pl., 61 Dauph.Co. 127. 

Federal administrative regulations 
held supreme law of land 
N.C.—Ervin v. Conn, 84 S.E.2d 402, 
225 N.C. 267. 

Ohio.—Glink v. Pennell, 78 NJBS.2d 
672, 81 Ohio Appw 84A 
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come into conflict with the federal laws, the state 
law must yield. 

In view of the supremaqr of the United States 
within its proper sphere, the states cannot inter¬ 


fere with the g^ovemment of the United States in 
the exercise of its constitutional powers,^® or as¬ 
sume the exercise of functions exclusively confided 
to that government,**^ such as those with respect to 
foreign affairs,** and, likewise, such as those with 


86 . U.S.—City of Dallas v. Bowles, 
Bm.App.. 162 P.2d 464—U. S. v. 
Board of Com*rs of Fremont Coun¬ 
ty, Wyo., C.CA-Wyo., 145 F.2d 329. 
certiorari denied 65 S.Ct. 563, 323 

U. S. 804, 89 L,.Ed. 641—U. B. v. Mil¬ 
ler, C.C.A.MO., 28 P.2d 846, 61 A.L.. 

R. 406—^Kennecott Copper Corp. v. 
State Tax Commission, D.C.Utali, 
60 F.Supp. 181, reversed on other 
grrounds 150 F.2d 905, affirmed 66 

B. Ct. 745, 327 U.S. 573, 90 L.Ed. 
862—Silver King Coalition Mines 
Co. V. State Tax Commission, D.C. 
Utah, 60 F.Supp. 181, reversed on 
other grounds 150 F.2d 905, af¬ 
firmed 66 S.Ct. 745, 327 U.IS. 673, 90 
If.Ed. 862—Steingut v. Guaranty 
Trust Co. of N. T., D.C.N.Y., 58 F. 
Bupp. 623, affirmed, C.C.A., 161 F.2d 
671, modified on other grounds, D. 

C. , 60 F.Supp. 103, certiorari dis¬ 
missed Guaranty Trust Co. of N. 

T. v. U. S., 68 S.Ct 81, two cases. 
332 U.B. 753, 92 L..Ed. 339, U. S. v. 
Guaranty Trust Co. of N. T., 68 S. 
Ct. 89, 332 U.S. 753, 92 L.Ed. 340, 68 

S. Ct. 90, 332 UB. 753, 92 L.Ed. 340. 
and U. S. r. Steingut. 68 S.Ct. 90, 
332 U.S. 753, 92 L..Ed. 340. certio¬ 
rari denied Tillman v. Millard, 68 
6.Ct. 106, 332 U.S. 807, 92 L.Ed. 385, 
and Steingut v. Guaranty Trust Co. 
of N. T., 68 act. 106, 332 U.S. 807, 
92 L.Ed. 385—Crowley v. Allen, D. 
C.Cal., 52 F.Supp. 860, reversed on 
other grounds Allen v. Markham, 
C.C.A., 147 P.2d 136, reversed on 
other grrounds 66 S.Ct. 296, 326 U. 
S. 490, 90 L.Ed. 256, reversed on 
other grounds 156 F.2d 653, affirmed 
in part and reversed in part on 
other grounds Clark v. Allen, 67 
S.Ct. 1431, 331 U.S. 503, 91 L.Ed. 
1633, 170 A.L.R. 953—^Davidowltz 

V. Hines, D.C.Pa., 30 F.Supp. 470, 
affirmed Hines v. Davidowitz, 61 S. 
Ct. 399, 312 U.S. 52, 85 L.Ed. 681— 
U S. V. Owlett, D.C.Pa., 15 F.Supp. 
736. 

Gal.—Kauffman v. Kauffman, 210 P. 

2d 29, 93 Cai.App.2d 808. 

Iowa.—Appeal of City of Dubuque 
Bridge Commission, 5 N.W.2d 334, 
232 Iowa 112, certiorari denied City 
of Dubuque Bridge Commission v. 
Board of Review for City of Du¬ 
buque, 63 S.Ct. 259, 317 US. 686, 
87 L.Ed. 649. 

Me.—Paulsen v. Paulsen, 66 A.2d 420, 
144 Me. 165. 

K.C.—Ervin v. Conn, 84 S.R2d 402, 
225 N.C. 267. 

Pa.—^Penn Dairies v. Milk Control 
Commission, 26 A.2d 431, 844 Pa. 
635, affirmed 68 S.Ct 617, 818 US. 
261, 87 L.Ed. 748—F. M Nugent 


Funeral Home v. Beamish, 173 A 
177, 315 Pa. 345—^In re Meyer's Es¬ 
tate, 48 A.2d 210, 159 PaSuper. 296. 
Tex—^Robin v. Ely & Walker Dry 
Goods Co., Civ.App., 137 S.W.2d 
164, error refused. 

Wis.—^International Brotherhood of 
Paper Makers Local No. 66, A F. of 
L. V. Wisconsin Employment Re¬ 
lations Board, 15 N.W.2d 806, 245 
1 Wis. 641, supplemented on other 
grounds 24 N.W.2d 672, 249 Wis. 
362. 

59 C.J. p 32 note 39. 

Other statements of rule 

(1) A state cannot by operating 
within its constitutional powers re¬ 
strict operations of the federal gov¬ 
ernment.—^Feldman v. U. S., N.T., 64 
S.Ct 1082, 322 UJS. 487, 88 L.Ed. 1408, 
154 AL.R. 982, rehearing denied 65 
S.Ct 26, 323 US. 811, 89 L.Ed. 646. 

(2) In fields where federal law is 
supreme under the Constitution, the 
transactions of the federal govern¬ 
ment are generally free end unhamp¬ 
ered.—^Parls V, Metropolitan Life Ins. 
Co., D.C.N.Y., 68 F.Supp. 64, reversed 
on other grounds, C.C.A., 167 F.2d 
834, certiorari denied 69 S.Ct. 53, 335 
US. 827, 93 L.Bd. 381. 

(3) The authority of state laws or 
their administration may not inter¬ 
fere with the carrying out of a na^- 
tional purpose authorized by the fed¬ 
eral Constitution.—James Stewart & 
Co. V. Sadrakula, N.Y., 60 S.Ct. 431, 
309 US. 94, 84 L.Ed. 596, 127 AL.R. 
821—^Barton v. U S., D.C.Cal., 75 F. 
Supp. 703—'U S. V. New York Trust 
Co., D.C.N.Y., 75 P.Supp. 583. 
Substantive rights of Indlviaual 

Where the substantive rights of 
the individual vouchsafed to him by 
state law in any way interfere with 
operations of United States govern¬ 
ment essential to the safety and hap¬ 
piness of the whole people, the rights 
of the individual must give way to 
the superior right of the federal gov¬ 
ernment—^Lester v. G. L. Tarlton 
Contractor, D.C.Mo., 45 F.Supp. 994, 
appeal dismissed, C.CA., Maness v. 
G. L. Tarleton Contractor, Inc., 144 
F.2d 991. 

State action held not to offoid niu 
tional polioy 

N.Y.—Commission for Polish Relief 
V. Banca Nationala a Rumaniei, 43 
N.E.2d 345, 288 N.Y. 332. 

87. US.—Spector Motor Bervloe v. 
O'Connor, Conn., 71 S.Ct 508, 340 

U.S. 602, 95 L.Ed. 573—Torao TSka^ 
hashi V. Fish and Game Commis¬ 
sion, Cal., 68 act 1138, 334 US. 
410, 92 L.Ed. 1478—Davidowitz v. 

873 


Hines, D.C.Pa., 30 P.Supp. 470, af¬ 
firmed Hines v. Davidowitz, 61 S. 
Ct 399, 312 US. 52, 85 L.Ed. 581. 
Cal.—^People v. Sischo, 144 P.2d 786, 
23 Cal.2d 478, 150 A.L.R. 1431. 

Ela.—International Ass'n of Ma¬ 
chinists V. State ex rel. Watson, 
15 So.2d 485, 153 Fla. 672. 

Pa.—^U. S. by McGrath v. Board of 
Finance and Revenue of Common¬ 
wealth of Pa., Com.Pl., 61 Dauph. 
Co. 289. 

59 C.J. p 33 note 41. 

Time for oommencement of actions 
State statute requiring actions on 
claims arising pursuant to any fed¬ 
eral statute wherein no period of 
limitations is prescribed to be com¬ 
menced within six months is ineffec¬ 
tive as being an attempt by state 
legislature to invoke powers belong¬ 
ing exclusively to United States con¬ 
gress.—Kappler v. Republic Pictures 
Corp., D.C.Iowa, 59 P.Supp. 112, af¬ 
firmed, C.C.A, 151 P.2d 543. 162 AL. 
R. 228, affirmed 66 S.Ct. 523, 327 U.S. 
757, 90 L.Ed. 991, rehearing denied 
66 S.Ct 804, 327 US. 817, 90 L.Ed. 
1040. 

Bepresentation before federal agency 
An agency of the federal govern¬ 
ment, acting by virtue of an authori¬ 
ty granted by congress, may regulate 
the representation of parties before 
such agency, and the state is with¬ 
out power to interfere with such de¬ 
termination or to forbid representa¬ 
tion before the agency by one whom 
the agency admits, although he ia 
not an attorney.—^Auerbacher v. 
Wood, 53 A2d 800, 139 N.J.Eq. 699, 
affirmed 59 A2d 863, 142 N.J.Eq. 484. 
Standards for Just compensation 
No smte can, by legislation, estab¬ 
lish fixed standards for just compen¬ 
sation under the federal law.—U. S. 

V. Tishman Realty & Const. Co., C.A 
N.Y., 193 P.2d 180. 

88. US.—Hines v. Davidowitz, Pa., 
61 S.Ct. 399, 812 US. 52, 85 L.Ed. 
581. 

A state cannot rewrite the natLoau 
al foreign policy to- conform to do¬ 
mestic policies of state, since the 
power over external affairs is vested 
in the national government exclu¬ 
sively, and it need not be so exer¬ 
cised as to conform to state laws or 
state policies whether they are ex¬ 
pressed in constitutions, statutes, or 
judicial decrees, and policies of the 
state become wholly irrelevant to Ju¬ 
dicial inquiry when the United States 
acting within its constitutional 
sphere seeks enforcement of its for¬ 
eign policy In the courts.—U S. 'v. 
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respect to regulation of aliens,^^ or war powers,^0 
although it has been held that the national defense 
is not an exclusively federal function or responsi¬ 
bility precluding co-operation from the states.^^^ If 
the United States may exercise a right, that right 
may not, in the absence of specific warrant by 
congress, be restricted by state authority,^^ and, 
accordingly, a state government may not create 
a right for an individual citizen of that state para¬ 
mount to the right of the federal government as to 
the same subject matter.^^ A duty which a citizen 


owes to the United States which is being voluntarily 
discharged is not subordinate to any duty which he 
owes his state and cannot be the subject of un¬ 
favorable state legislation.®4 

Interference with federal constitutional or stat¬ 
utory rights. It follows also from the rule as to 
supremacy of the United States within its proper 
sphere that the individual states may not in any 
way impair, qualify, or disturb the enjoyment of 
federal constitutional or statutory rights.®^ Ac¬ 
cordingly, a state may not impose any condition 


Pink. N.T.. 62 S.Ct 562, 816 U.S. 203, 
86 If.Ed. 796. 

BlfflLts of foreign ^rovommeitt 

(1) Whether forelgrn grovemment 
8hn.ll be accorded less than full sov- 
erelgrn rigrhts in United States is mat¬ 
ter pertaining* to international rela¬ 
tions. over which national govern¬ 
ment has complete control to exclu¬ 
sion of states.—^U. S. v. Guaranty 
Trust Co. of New York, C.C.A.N.Y., 91 
8?'.2d 898, reversed on other grounds 
:SS S.Ct. 786, 304 U.S. 126, 82 L..Ed. 
*1224, mandate conformed to. C.C.A., 
U. S. V. Guaranty Trust Co. of New 
-York. 100 F.2d 369. 

(2) The power of a state to refuse 
•enforcement of rights based on tor- 
■oign law which runs counter to pub¬ 
lic policy of state must give way be¬ 
fore superior federal policy of recog¬ 
nition of foreign power.—Steingut v. I 
Guaranty Trust Co. of N. Y., D.C.N. 
Y., 58 F.Supp. 623, modified on other 
grounds 60 FJSupp. 103, affirmed. C. 
C.A., 161 F.2d 671. certiorari dis¬ 
missed 68 S.Ct. 81, two cases, 332 U. 
S. 753, 92 L.Ed. 339, 68 S.Ct 89, 332 
U.S. 763, 92 UFd. 340, and 68 S.Ct. 
90, two cases, 332 U.S. 753, 92 L.Ed. 
340, certiorari denied Tillman v. Mil¬ 
lard, 68 S.Ct. 106, 332 U.S. 807, 92 
Li.£»d. 885. and Steingut y. Guaranty 
Trust Co. of N. Y., 68 S.Ct. 106, 332 
U.Sw 807, 92 L.Ed. 385. 

State statute held not Invalid 
Statute conditioning right of non¬ 
resident aliens to take property by 
will or succession on existence of 
reciprocal right of United States res¬ 
idents and citizens to take property 
in such aliens* country was not un¬ 
constitutional as extension of state’s 
power into field of foreign aftairs ex¬ 
clusively reserved to federal govern¬ 
ment. 

U.S.—^Ih re Reihs* Estate, 227 P.2d 
564, 102 Cal.App.2d 260, appeal dis¬ 
missed Weinmann v. McGrath, 72 

act. 52, 342 U.S. 804. 96 L..Ed. - 

rehearing denied 72 S.Ct. 173. 842 

U.S. 889, 96 LuEd.-. 

CaL—^In re Bevllacqua’s Estate. 191 
P.2d 752, 31 Cal.2d 680—In re 
. Knutzen’s Estate. 191 P.2d 747. 31 
CaL2d 673. 

sa U.G.—Hines v. Davldowlt2S, Pa., 


61 act. 399, 312 U.S. 52. 85 L.Ed. 
581. 

90- Ga.—Gainey v. Bank of Thomas- 
ville, 168 as. 877. 176 Ga. 736. 

Ill.—Orme v. Northern Trust Co., 102 
N.E.2d 335, 410 Ill. 336. certiorari 
denied Von Hardenberg v. McGrath, 
72 act 677, 843 U.a 921, 96 L.Ed. 

59 C.J. p 33 note 41 Taj. 

The attorney general of the state 
cannot question in the courts of the 
state whether as a matter of public 
policy the war effort is being prop¬ 
erly prosecuted.—^International Ass’n 
of Machinists v. State ex rel. Wat¬ 
son, 15 So.2d 485, 153 Fla. 672. 

91- Flh.—State ex rel. Gibbs v. Goi> 
don, 189 So. 437, 138 Fla. 812. 

State constitution and laws 

(1) While the federal authority Is 
supreme in all war activities when 
the United States is engaged in war, 
the state constitution and laws con¬ 
template that the state shall co-op¬ 
erate with the federal power in time 
of war.—In re Advisory Opinion to 
the Governor, 9 So. 2d 172, 161 Fla. 44, 
140 A.L.R. 1492. 

<2) The fact that power to declare 
war is lodged exclusively in the con¬ 
gress does not prevent an individual 
state from enacting legislation and 
taking every step in support of na¬ 
tional defense in time of war.—^Peo¬ 
ple on Complaints of Bailey v. Mail¬ 
man, 49 N.Y.S.2d 733, 182 Misc. 870, 
affirmed 59 N.E2d 790, 293 N.Y. 887. 

(8) Statute creating County Air 
Bcuse Authority in aid of the federal 
national defense program, and de¬ 
claring that the national defense is a 
Joint responsibility of the federal 
and state governments, does not vio¬ 
late the federal Constitution as an 
encroachment on an exclusive func¬ 
tion of the federal government- 
state ex rel. Gibbs v. Gordon, 189 So. 
437, 138 Fla. 312. 

92. U.S.—^In re Veterans* Air Exp. 
Co., D.C.N.J.. 76 F.Supp. 684—U. S. 
V. Cardinals Warehousing Corp., 
D.C.N-J., 66 F.Supp. 760. 

93. U.'S.—^In re Veterans* Air Exp. 
Co., D.C.N.J., 76 F.Supp. 684—U. S. 
V. Cardinals Warehousing Corp., D. 
C1N.J.. 65 F.Supp. 760. 
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94. Ala.—State ex rel. Bland v. St 
John, 13 So.2d 161, 244 Ala. 269. 

95. U.S.—Amalgamated Ass*n of St, 
Elec. Ry. & Motor Coach Emp. of 
America, Division 998 v. Wisconsin 
Empl 03 rment Relations Board, Wls., 

71 S.Ct 359, 340 U.S. 383, 95 L.Ed. 
364—International Union of United 
Auto., Aircraft and Agr. Implement 
Workers of America, C. L O. v. 
O’Brien, 70 S.Ct 781, 339 U.S. 464, 
94 L.Ed. 978—Hamilton v. N. L. R. 

B. . C.CJL6, 160 F.2d 465, certiorari 
denied Kalamazoo Stationery Co., 
Division of Western Tablet & Sta¬ 
tionery Corp., V. N. L. R R, 68 S. 
Ct 66, 882 U.S. 762, 92 L.Ed- 848— 
Rockton & Rion Ry. v. Davis, C.C. 
A.S.C., 159 F.2d 291—B. H. Clarke 
Lumber Co. v. Kurth, C.O.A.Or., 152 
F.2d 914—^Republic Pictures Corp. 
V. Kappler, aC.A.Iowa, 151 P.2d 
543, 162 A.L.R 228, affirmed 66 S. 
Ct 623, 327 n.S. 757, 90 L.Ed. 991, 
rehearing denied 66 S.Ct 804, 327 
U.S. 817, 90 L.Ed. 1040—Wilson & 
Co. V. United Packinghouse Work¬ 
ers of America, D.C.N.Y., 88 F. 
Supp. 162—^Reid v. Solar Corp., D. 

C. Iowa, 69 F.Supp. 626. 

Cal.—Judson v. Herrington, 162 P.2d 
931, 71 Cal.App.2d 566. 

Me.—In re Stanley, 174 A. 93, 133 
Me. 91, affirmed Stanley v. Public 
Utilities Commission of Maine, 55 
S.Ct 628, 296 U.S. 76, 79 L.Ed. 
1311. 

Or.—Fullerton v. Lamm, 163 P.2d 
941, 177 Or. 655, rehearing denied 
166 P.2d 63, 177 Or. 665. 

Pa.—^Buffo V. Baltimore & O. R. Co., 

72 A.2d 593, 364 Pa. 437. 

59 C.J. p 33 note 40. 

What congress oonstitutlOBally has 
given, a state may not constitution¬ 
ally take away.—^International Union, 
U. A. W., A. F. of L., Local 232 v. 
Wisconsin Employment Relations 
Board, Wls., 69 S.Ct 516, 336 U.S. 
245, 93 L.E^ 651, rehearing denied, 
69 S.Ct 935, two cases, 336 U.S. 970, 
98 L.Ed. 1121. 

Federal law as controlling 

(1) Federal law controls in fields 
where federal rights are exclusive.— 
Hettenbaugh v. Airline Pilots Ass’n 
Intern., Fla., 62 So.2d 676. 

(2) Existence of right cliaimed un- 
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requiring relinquishment of a right guaranteed by 
the federal G)nstitution;®® nor may it impose such 
conditions as it sees fit with respect to rights 
created and causes of action conferred by an act of 
congress,®*^ or defeat a federal right by forms of 
local practice.®* Also a state cannot discriminate 
against rights created by or arising under valid 
federal laws.®® The invalidity of a state statute 
as in manifest hostility to federal rights depends, 
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not on intent, but on the content and effect of the 
statute.! 

Rights and obligations of United States. Gen¬ 
erally, all matters touching the rights and obliga¬ 
tions of the United States are within the exclusive 
control of the federal government and the states 
may not interfere therewith.® Accordingly, the in¬ 
dividual states may not burden or impede the power 
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der federal Constitution cannot be 
determined by state statute.—^Pease 
V. C. I. R., C.C.A.6, 83 F.2d 122, cer¬ 
tiorari denied 67 S.Ct. 26, 299 U.S. 
562, 81 L-Ed. 414. 

Enforoement of co&traoi; 

The state cannot refuse to enforce 
a contract, made legal by federal 
law, on ground that such contract is 
against public policy, since to do so 
would interfere with the exercise of a 
federal function.—^De Pass v. B. Har¬ 
ris Wool Co.. 144 S.W.2d 146, 346 
Mo. 1038. 

Qualification of rule 
Nothing that a state can do will 
be allowed to destroy a federal right 
which is to be vindicated, but in de¬ 
fining the extent of that right its re¬ 
lation to the operation of state laws 
is relevant.—^Board of Com*rs of 
Jackson County v. U. S.. Kan.. 60 S. 
Ct. 285, 308 U.S. 343, 84 UEd. 318. 

96- U.S.—Sage v. Baldwin, D.C.Tex., 
55 F.2d 968. 

97. Or.—Fullerton v. Lamm, 163 P. 
2d 941, 177 Or. 655, rehearing de¬ 
nied 165 P.2d 63, 177 Or. 655. 

98. N.Y.—Andrews v. State, 79 N. 
Y.S.2d 479, 192 Misc. 429, affirmed 
93 N.Y.S.2d 705, 276 App.Div. 814. 

59 C.J. p 33 note 40 [a] (1). 

Buies of pleading 

Strict local rules of pleading can¬ 
not be used to Impose unnecessary 
burdens on rights of recovery au¬ 
thorized by federal laws.—^Brown v. 
Western By. of Ala., 70 S.Ct 105, 
338 U.S. 294, 94 L.Ed. 100, conformed 
to 57 S.B.2d 454, 80 Ga.App. 770. 

A state statute of Umltatlons can¬ 
not supersede a federal statute limit¬ 
ing a federally created right in view 
of the paramount authority of con¬ 
gress over federal right created.— 
McMillen v. Douglas Aircraft Co., D. 
C.CaL, 90 F.Supp. 670. 

99. U.S.—Caldwell v. Alabama Dry 
Dock & Shipbuilding Co., C.C.A 
Ala., 161 F.2d 83, certiorari denied 
68 S.Ot 59, 882 U.S. 759, 92 L.Ed. 
345, and Alabama Dry Dock & Ship¬ 
building Co. V. Andrews, 68 S.Ct 60, 
832 U.S. 769, 92 L.Ed. 346—Repub¬ 
lic Pictures Corp. v. Eappler, C.C. 
A.Iowa, 151 F.2d 543, 162 A.L.R. 
228, affirmed 66 S.Ct 528, 327 U.S. 
757, 90 IkEd. 991, rehearing denied 


66 S.Ct 804, 827 U.S. 817, 90 L.Ed. 
1040—Smith ▼. Cudahy Packing 
Co., D.C.Minn., 78 F.Supp. 141— 
Kampe v. Michael Yundt Co., D.C. 
Wia., 69 F.Supp. 753—^Reid v. Solar 
Corp., D.C.Iowa, 69 F.Supp. 626— 
Swick V. Glenn L. Martin Co., D.C. 
Md., 68 F.Supp. 863, affirmed, C.C. 
A., 160 P.2d 483, certiorari denied 
68 S.Ct 85, 332 U.S. 772, 92 L.Bd. 
357. 

Or.—Bowles v. Barde Steel Co., 164 
P.2d 692, 177 Or. 421, 162 A.L.R. 
328. 

Pearled of llmltatlonB 

(1) A state cannot discriminate 
against the enforcement of rights 
given under federal laws by provid¬ 
ing a different period of limitation 
for such rights than is provided for 
similar rights arising under state 
law.—^Rockton & Rion Ry. v. Davis, 
aCJtS.C., 159 P.2d 291—Wolf Sales 
Co. V, Rudolph Wurlitzer Co„ D.C. 
Ohio, 105 F.Supp. 606—^Eampe v. 
Michael Yundt Co., D.C.Wls., 69 F. 
Supp. 763—^Reid v. Solar Corp., D.C. 
Iowa, 69 F.Supp. 626. 

(2) However, statute of limitations 
applying to actions for wages or for 
liability or penalty for failure to pay 
wages was not invalid for discrim¬ 
ination against rights arising under 
federal laws merely because it might 
never have been enacted if there had 
been no federal Fair Labor Stand¬ 
ards Act in existence.—^Kendall v. 
Keith Furnace Co., C.C.A.Iowa, 162 
F.2d 1002. 

(3) Where Maryland state court 
and federal court sitting in state had 
held that action under Fair Labor 
Standards Act was within state stat¬ 
ute of limitations applicable to ac¬ 
tions on a specialty, state legislature 
had right so to amend the law as in 
effect to recall such decisions.—^War^ 
nick V. Bethlehem-Fairfteld Ship¬ 
yard, D.C.Md., 68 F.Supp. 857. 

(4) State statutes of limitations 
held not to discriminate against 
rights arising under federal laws.— 
Kendall v. Keith Furnace Co., supra 
—Swick V. Glenn L. Martin Co., C.C. 
A.Md., 160 F.2d 483, certiorari denied 
68 S.Ct. 85, 332 U.S. 772, 92 L.Ed. 357 
—Wolf Sales Co. v. Rudolph Wurlitz¬ 
er Co., D.C.C 0 I 0 ., 105 FJSupp. 506— 
Conwell V. Central Mo. Teh Co., D.C. 
Mo., 76 F.Supp. 398, affirmed, C.C.A., 
170 F.2d 641—Reid v. Solar Corp., D. 
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C.Iowa, 69 F.Supp. 626—Swick v. 
Glenn L. Martin Co.. D.C.Md., 68 P. 
Supp. 863, affirmed, C.C.A.. 160 F.2d 
483, certiorari denied 68 S.Ct. 85. 332 
U.S. 772, 92 L.Ed. 357—Warnick v. 
Bethlehem-Pairfleld Shipyard, D.C. 
Md., 68 F.Supp. 857—Ott v. FVeeman 
& Son, D.C.Fla.. 68 F.Supp. 445. 

1. U.S.—^Kendall v. Keith Furnace 
Co., C.C.A.Iowa. 162 P.2d 1002. 

Statute of limitations 
Any intent of a state legislature in 
passing a statute of limitations to 
discriminate agaJnat rights arising 
under federal statutes would not af¬ 
fect the statute of limitations If it 
did not discrimini<tte agrainst sucle 
rights; and a statute that discrint- 
inated against rights arising under 
federal statutes could not be saved: 
by intention of state legislature not 
to discriminate against such rights. 
—^Reid V. Solar Corp., D.C.Iowa, 69 FL 
Supp. 626. 

2. U.S.—^U. S. V. 25.4 Acres of Land, 
etc.. Borough of Brooklyn, Kings 
County, N. Y., D.C.N.Y., 82 F.Supp. 
394. 

Claim of United States 
A state statute which undertakes 
to invalidate claim of United States 
so that claim cannot be enforced at 
all because not filed within the re¬ 
quired time exceeds the power of 
the state.—U. S. v. Summerlin, IHa, 
60 S.Ct. 1019, 310 U.S. 414. 84 L.Ed. 
1283—'U. S. V. Anderson, D.C.Minn., 
66 F.Supp. 870. 

Bights as oareditor 
A state statute cannot put private 
persons in shoes of the United States 
as a Judgment creditor, particularly 
in a criminal proceeding where the 
government is acting in its sovereign 
capacity.—U. S. v. Soucy, D.C.MinxL, 
60 F.Supp. 500. 

Titles 

State laws cannot affect titles vest¬ 
ed in United States.—U. S. v. State 
of Utah, 51 S.Ct. 438, 288 U.S. 64, 76 
L.Ed. 844. 

DeolaratioiL by supreme court 
Rules of law governing the mean¬ 
ing and effect of contracts to which 
United States Is a party must be 
finally declared by federal supreme 
court.—S. R. A., Inc., v. State of 
Minn.. Minn., 66 S.Ct 749, 827 U.S.. 
668, 90 LuEd. 851. 
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of the United States with respect to its contracts,^ 
or the borrowing of money nor may a state vary 
the terms of federal obligations or derogate from 
their full enforceability.^ 

Power vested in state courts. The states cannot, 
in the exercise of control over local laws and 
practice, vest state courts with power to violate 
the supreme law of the land,® and the equity pow¬ 
ers of a state court are as ineffectual against a 
valid exercise of legislative power by congress as 
any other power of a state court.^ So a state court 
cannot limit a citizen’s exercise of a right conferred 
by valid act of congress, since the state itself in 
the exercise of full sovereign power cannot limit 
or abridge such right® The state courts have 
nothing to do with the wisdom of federal statutes 
or with the wisdom of the public policy which 
they establish.® Such courts have no jurisdiction 
to review the determination of a federal agency, 
exercising powers conferred by federal statute and 
concerning a matter over which such agency has 
exclusive jurisdiction nor do they have jurisdic¬ 
tion or power to punish a federal agent for con¬ 
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forming to a regulation under federal statute which 
has the force and effect of law.^^ 

(b) Immunity of Federal Government or In¬ 
strumentalities from State Regulation 
or Control 

Generally, the activities of the federal government 
are free from regulation by any state, and a state may 
not regulate the performance, by federal officers and 
agencies, of governmental functions or Interfere with 
or burden the instrumentalities, means, and operations 
employed by the United States In the exercise of Its 
governmental powers. 

In accordance with the general rules discussed 
supra subdivisions b (1) and b (2) (a) of this sec¬ 
tion that neither the state nor the federal govern¬ 
ment may interfere with the jurisdiction of the 
other or impair the other’s sovereignty, and that the 
United States is supreme within its proper sphere, 
it is generally held that the activities of the fed¬ 
eral government are free from regulation by any 
state,i® or, as otherwise expressed, that a state may 
not regulate the national government in the dis¬ 
charge of its sovereign^® or governmental^^ func- 
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8. 'U-S.—U. fi. V. Allesrheny County, 
Pa., 64 8.Ct. 908. 322 U.S. 174. 88 
‘ L.Sd. 1209. 

PedMral law as oonirolUiig 

(1) Within the area in which fed¬ 
eral power Is supreme, the United 
States may enter into contracts for 
the exercise of that power and such 
contracts will be controlled by fed¬ 
eral rather than state law. 

Pla.—^In re Briley's Estate, 21 So.2d 
695. 156 Fla. 798. 

Nev.—Stephens v. First Nat. Bank of 
Nev., 196 P.2d 756, 66 Nev. 352. 

(2) The validity and construction 
of contracts througrh which the Unit¬ 
ed States is exercising its constitu¬ 
tional functions, their consequences 
on the rlirhts and obligratlons of par¬ 
ties, the titles or liens which they 
create or permit, present questions 
of federal law not controlled by the 
law of any state.—^U. S. v. Allegheny 
County. Pa.. 64 S.Ct. 908, 322 U.S. 
174. 88 KEd. 1209. 

4. U.S.—^Home Savings Bank v. Des 
Moines. Iowa, 27 3.CL 671, 205 U.S. 
503, 61 L..Ed. 901. 

N.T.—^In re Deyo's Estate, 42 N.T.S. 

2d 379, 180 Misc. 82. 

Besldenoe of lender 
A contract made by the govern¬ 
ment in the exercise of Its power to 
borrow money on the credit of the 
United States Is Independent of the 
<wlll of any state In which the in¬ 
dividual who lends may reside.-^ 
Harvey v. Racklifle. 41 A.2d 466, 141 
Me. 169, 161 A.L.R. 296. 

5- Cal.—^Katz v. Driscoll, 194 P.2d 
822, 86 GaLApp.2d 318—Davies v. 


Beach. 168 P.2d 462, 74 CalJLpp.2d 
304. 

N.J.—^EYanklln Washington Trust Co. 
v. Beltram, 29 A.2d 854, 133 N.J.Eq. 
IL 

N.T,—In re Nettle’s Estate, 91 N.T. 
S.2d 255, affirmed 94 N.T.S.2d 704, 
276 APP.D1V. 929. 

6, U.S.—^Kalb V. Feuersteln, 60 S.Ct. 
843, 308 U.S. 433, 84 L.Ed. 870, 
mandate conformed to 291 N.W. 
840, 234 Wia 607—Kalb v. Luce, 
60 S.Ct 343. 308 U.S. 433, 84 L.Ed. 
870, mandate conformed to 291 N. 
W. 841, 234 Wis. 609—Davis v. 
Rockton & R. R. R. Co., D.CJS.a, 66 
F.Supp. 67. 

Discrimination, in trial procedure 
A state may not impose on one 
charged with crime a discrimination 
in its trial procedure which the Con¬ 
stitution and an act of congress 
passed pursuant thereto alike forbid. 
— ^EQU V. State of Texas, Tex., 62 B. 
Ct 1159, 316 U.S. 400, 86 L.Ed. 1559. 

7. Ind.—McConnell v. Thomson. 8 
N.E.2d 986, 213 Ind. 16, 118 A.L.R. 
1429, rehearing denied 11 N.E.2d 
183, 213 Ind. 16, 118 A.L.R. 1429. 

8- Ind.—McConnell v. Thomson, su¬ 
pra. 

9. Fla.—^International Ass'n of Ma¬ 
chinists V. State ex rel. Watson, 15 
So.2d 486, 163 Fla. 672. 

10. N.T.—Stem v. Berkley House, 
Inc., 98 N.T.S.2d 466, 196 Mlsc. 928 
—^In re Rosa’s Estate, 16 N.T.S.2d 
286, 172 Mlsc. 808. 

11. Ala.—^Parsons v. State, 88 flki.2d 
209, 251 Ala. 467. 

876 


12. U.S.—Mayo v. U. S., Fla., 63 S. 
Ct. 1137, 319 U.S. 441, 87 L.Ed. 
1604, 147 A.L.R. 761, rehearing de¬ 
nied 64 S.Ct. 27, 820 U.S. 810, 88 
L.Ed. 489—State of Arizona v. 
State of California, 61 S.Ct 522, 
283 U.S. 423, 76 L.Ed. 1154. 

N.T.—Sells V. Defense Plant Corp., 
66 N.E.2d 289, 295 N.T. 227. 

Pa.—^In re Gibson’s Estate, Orph., 97 
Pittsb.Leg.J. 41. 
xaspectioii fee 

Where federal government, for pur^ 
pose of carrying out soil-building 
program, purchased commercial fer¬ 
tilizer outside state for distribution 
to farmers in state, the ’’supremacy” 
clause of the federal Constitution 
precluded the exaction of state In- 
I spection fee notwithstanding federal 
legislation was silent as to any ex¬ 
emption on ground of sovereignty.— 
Mayo V. U. S., Fla., 63 S.Ct 1137, 319 
U.S. 441, 87 L.Ed. 1504, 147 A.L.R. 
761, rehearing denied 64 S.Ct. 27, 320 
U.S. 810, 88 L.Ed. 489. 

State and local bnildlng regtilations 
U.S.—^U. S. V. City of Chester, GLOA. 
Pa., 144 F.2d 416. 

NJ’. — ^Tim V. City of Long Branch, 53 
A.2d 164, 136 N.JXaw 649, 171 A. 
L.R. 320. 

13. U.S.—Currency Services v. Mat¬ 
thews, D.C.Wis., 90 F.Supp. 40. 

lA U.S.—^U. S. V. Welsenbloom, C.C. 
AJtr.T., 168 F.2d 698. 

A condition or reqnlrexnent Incon¬ 
sistent with the expressed will of 
congress in matters over which It 
has constitutional authority may not 
be established by any state la derogar 



81 O.J.S, 


STATES 


§ 7 


tions. So, the police power of a state does not ex¬ 
tend to the United States or its transactions.^^ It 
has been held, however, that the burdens placed on 
the national government as the result of regulation 
by the states of their internal affairs, save as con¬ 
gress may act to remove them, constitute normal in¬ 
cidents of operation within the same territory of 
a dual system of government, and that no immunity 
of the national government from such burdens is to 
be implied from the Constitution.^® 

In accordance with the general rule, there is an 
implied constitutional immunity of the national 
government from state regulation of the perform¬ 
ance, by federal officers and agencies, of govern¬ 
mental functions and generally speaking, a state 
may not interfere with or burden the instrumen¬ 
talities, means, and operations employed by the 


United States in the exercise of its governmental 
powers.^® An agency of the United States is not 
subject to the police power of the state,and is 
not within the jurisdiction of the state although 
operating in the territory of the state.^® In the ab¬ 
sence of unmistakably clear language, it will not 
be assumed that the state has attempted to exer¬ 
cise a regulatory power over national agencies es¬ 
tablished in aid of governmental purposes.*^ It has 
been held, however, that federal instrumentalities 
are subject to the reasonable exercise of the police 
power of the states in certain matters affecting their 
external relations, at least where no federal law 
or rule provides otherwise,^® and that the fact that 
a corporation is a federal governmental agency 
does not of itself carry with it the immunity of 
the superior sovereignty.*® It has also been held 


tlon of the rigrhts and interests of 
the United States in the proper con¬ 
duct of the affairs of government.— 
In re Veterans' Air Exp. Co., D.C.N. 
J., 76 F.Supp. 684. 

15. U.S.—U. S. V. Mayo, D.C.Fla., 47 
F.Supp. 652, affirmed Mayo v. U. 
S., 63 S.Ct 1137, 319 U.S. 441, 87 
KEd. 1504, 147 A.L..R. 761. rehear¬ 
ing denied 64 SJCL 27. 320 U.S. 810, 
88 KEd. 489. 

16. U.S.—'Penn Dairies v. Milk Con¬ 
trol Commission of Pennsylvania, 
Pa., 68 S.Ct 617, 818 U.S. 261. 87 
L.Ed. 748. 

The Ckmstltatioa presupposes the 
continued existence of the states 
functioning in coordination with the 
national government with authority 
in the states to regulate their inter¬ 
nal affairs and policy, and that state 
regulation Inevitably Imposes some 
burdens on the national government 
of the same kind as those Imposed on 
citizens of the United States within 
the state's borders.—^Penn Dairies v. 
Milk Control Commission of Pennsyl¬ 
vania, supra. 

Bestrlction of testamentary gifts 
Statute excluding all except enu¬ 
merated corporations from taking un¬ 
der a will, when construed as pre¬ 
venting its domiciliary from willing 
property to United States, is not in¬ 
valid as violating supremacy clause 
of federal Constitution on ground 
that it infringes on the Inherent sov¬ 
ereign power of the United States to 
receive testamentary gifts.—^U. S. v. 
Bumison, Cal., 70 S.Ct 503, 839 U.S. 
87, 94 L.Ed. 675. 

17- U.S.—^Penn Dairies v. Milk Con¬ 
trol Commission of Pennsylvania, 
Pa., 63 S.Ct 617, 818 U.S. 261, 87 
L.Bd. 748. 

Tha purpose of the doctrine that 
transactions of corporations which 
are federal agencies such as the Re¬ 
construction Finance Corporation are 


not subject to state law is that such 
agencies being national in their scope 
and aim should not be forced to shape 
their transactions to conform to the 
varying laws of the places where 
they occur, or are to be carried out. 
—^New York, N. H. & H. R. Co. v. 
R. F. C.. C.A.Conn., 180 F.2d 241. 
Official papers and records 
Federal agency is Immune from 
state interference, which immunity 
applies to official papers and records 
of United States and prevents state 
from obstructing or interfering with 
employees of United States in dis¬ 
charge of their official duties, wheth¬ 
er or not there is any expressed stat¬ 
utory provision for immunity.—^U. S. 
V. Owlett, D.CPa., 16 F.Supp. 736. 
Effect of contract 
A federal agency in the perform¬ 
ance of a governmental function 
could not destroy its immunity from 
state regulation by a contract with 
another which sought to require such 
work to be performed in compliance 
with all state and local laws.—^Brandt 
V. Defense Plant Corp., 48 N’.T.S.2d 
512, 182 Misc. 518, reversed on other 
grounds Sells v. Defense Plant Corp., 
51 N.T.S.2d 805, 268 App.Div. 313, re¬ 
versed on other grounds 66 N.E.2d 
289, 296 N.Y. 227. 

18. U.S.— TJ. S. V. Query, D.C.S.C., 
21 F.Supp. 784—Saxe v. Anderson, 
D.C,N.Y., 19 F.Supp. 21, affirmed, 
C.C.A., Saxe v. Shea, 98 F.2d 83, 
certiorari dismissed 59 S.Ct. 465, 
305 U.S. 665, 83 L.Ed. 432. 

N.C.—^Ervin v. Conn, 84 S.E.2d 402, 
226 N.C. 267. 

Other statements of rule 
- (1) A state cannot attempt to reg¬ 
ulate an instrumentality of the Unit¬ 
ed States or impose burdens on the 
Instrumentality which interfere with 
its operation and efficiency. 

Mass.—^Milk Control Boai^ v. Gros- 
selin's Dairy, 16 N.E.2d 641, 301 
Mass. 174. 


N.Y.—^Brandt v. Defense Plant Corp., 

66 N.E.2d 289, 295 N.Y. 227. 

(2) Where governmental action is 
being carried on by the United States 
itself and congress does not affirmar 
tively declare its instrumentalities 
or properties subject to regulation by 
the state, the Inherent freedom of 
the federal government from regula¬ 
tion by the state continues.—^Mayo 
V. U. S., Fla., 68 S.Ct. 1187, 819 U. 
S. 441, 87 L.Ed. 1504, 147 A.L.B. 761, 
rehearing denied 64 S.Ct. 27, 820 U. 
S. 810, 88 L.Ed. 489. 

19 , S.D.—^In re Preusler, 291 N.W. 
582, 67 S.D. 207. 

Saparvlsory or Investigatory powers 
A state or its agencies have no 
supervisory or investigatory powers 
over a federal officer or agency.—U. 
S. V. Owlett, D.C.Pa., 16 F.Supp. 786. 
2a U.S.—U. S. V. Owlett, supra. 
Wash.—^Boeing Aircraft Co. v. Re¬ 
construction Finance Corp., 171 P. 
2d 838, 25 Wash.2d 652, 168 A.L..R. 
539, appeal dismissed Boeing Air¬ 
craft Co. V. King County, Wash., 

67 S.Ct. 972, two cases, 830 U.S. 
808, 91 LuEd. 1262. 

The sovereignty of a state ex¬ 
tends to everything which exists by 
its own authority, or is introduced by 
its permission, but does not extend 
to those means and instrumentali¬ 
ties which are employed by congress 
to carry into execution powers con¬ 
ferred on that body by the people 
of the United States.—^U. S. v. Query, 
D.aS.a, 21 F.Supp. 784. 

21. U.S.—Steward v. Atlantic Nat 
Bank of Boston, C.C.A.Ariz., 27 F. 
2d 224. 

Ala.—Jeffreys v. Federal Land Bank 
of New Orleans, 189 So. 657, 238 
Ala. 97. 

22. Mass.—^Mllk Control Board v. 
Grosselln's Dairy, 16 N.E.2d 641, 
301 Mass. 174. 

23. N.Y.—Brandt t. Defense Plant 


877. 
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that governmental immunity from state regulatory 
provisions does not extend beyond the federal gov¬ 
ernment itself and its governmental functions, and 
in the regulation of its internal affairs, the state 
inevitably imposes some burdens on those dealing 
with the national government of the same kinds 
as those imposed on others.^^ 

Generally, any commission, bureau, corporation, 
or other public organization, created and wholly 
owned by the federal government for convenient 
prosecution of its governmental functions and exist¬ 
ing at the will of its creator is an instrumentality of 
government, with respect to immunity from state 
control or regulation.25 The term ‘^federal in- 
strumentalit 3 r” within the doctrine of immunity of 
such instrumentalities from interference by the 
states is not, however, properly applicable to a 
private corporation existing primarily for profit, 
but granted incidental duties or privileges by the 
federal government's So, also, persons contract¬ 
ing to furnish supplies or render services to the 


federal government are not ‘'agencies of the United 
States” and do not perform governmental functions 
so as to render them immune from state regfula- 
tion,^'^ and the fact that regulation of such a con¬ 
tractor by the state imposes an increased economic 
burden on the federal government does not bring 
the contractor within any implied "immunity” of 
the federal government from state regulation.^® 

Protection or relinquishment of immunity. Con¬ 
gress has full and plenary power, above state laws 
and regulations, to protect its agencies from state 
control,^® and the United States may seek relief in 
a court of equity to prevent an illegal invasion of 
its sovereignty.30 On the other hand, congress has 
discretion to determine in what respects and to 
what extent the federal instrumentalities, for their 
proper functioning, shall be immune from state 
legislation,®! and it may authorize state regulation 
of federal instrumentalities.®® 

Property of the United States. Generally, the 
police power of a state does not extend to the 


Corp., 48 N.Y.S.2d 612, 182 Mlsc. 
518, reversed on other grounds 
Sells V. Defense Plant Corp., 51 N. 
Y.S.2d 805, 268 App.Dlv. 318, re¬ 
versed on other grounds 66 N.B.2d 
288, 296 N.Y. 227. 

fl4. U.S.—^Railwav Mail Ass'n v. 
Copsi, N.Y., 65 S.Ct 1488, 326 U. 
a 88,. 89 L.Ed. 2072—Penn Dairies 
V. Milk Control Commission of 
.Pennsylvania, Pa., 63 S.Ct. 617, 
818 U.S. 261, 87 LuEd. 748. 

Bemote influence 

The immunity of the federal gov¬ 
ernment from interference by the 
state does not extend to anything ly¬ 
ing outside or beyond ^'governmental 
functions*' and their exertion, and 
does not exist where no direct burden 
is laid on the governmental instru¬ 
mentality and there is only a re¬ 
mote. if any. Influence on the exer¬ 
cise of the functions of government. 
—Appeal of City of Dubuque Bridge 
Commission. 5 N.W.2d 834, 232 Iowa 
112, certiorari denied City of Dubuque 
Bridge Commission v. Board of Re¬ 
view for City of Dubuque, 63 S.Ct. 
269, 317 U.S. 686, 87 L.Ed. 649. 

25. N.C.—Unemployment Compensa^ 
tion Commission of North Carolina 
V. Wachovia Bank & Trust Co., 2 S. 
E.2d 592, 215 N.C 491. 

Particiilar agencies or Instrumentali¬ 
ties 

(1) The Tennessee Valley Authorl- 
ty.—^Malone v. Tennessee Valley Au¬ 
thority, D.C.Ey.. 86 F.Supp. 961. 

(2) Works Progress Administra¬ 
tion.—^U. S. V. Owlett, DX:;.Pa., 15 P. 
Supp. 736. 

80. N.C.—Unemployment Compensa¬ 
tion Commission of North Carolina 


V. Wachovia Bank & Trust Co., 2 
S.B.2d 592, 216 N.C 491—Unemploy¬ 
ment Compensation Commission of 
North Carolina v. Jefferson Stand¬ 
ard Life Ins. Co., 2 S.E.2d 584, 216 
N.C. 479. 

Creatures of congress are subject 
to police powers of the state enacted 
into law, but the law which sub¬ 
jects them should be the exercise 
of a real police power.—^People v. 
Franklin Nat. Bank of Franklin 
Square, 105 N.Y.S.Zd 81, 200 Mlsc. 557. 
87- U.S.—^Penn Dairies v. Milk Con¬ 
trol Conunisslon of Pennsylvania, 
Pa., 63 act. 617, 818 U.S. 261, 87 
L.Ed. 748. 

Cal.—^Pacific Coast Dairy v. Depart¬ 
ment of Agriculture, 123 P.2d 442, 
19 Cal. 2d 818, reversed on other 
grounds Pacific Coast Dairy v. De¬ 
partment of Agriculture of Cali¬ 
fornia, 63 act. 628, 318 U.S. 285, 87 
L.Ed. 761, rehearing denied Pacific 
Coast Dairy v. Department of Agri¬ 
culture of State of California, 63 
act 849, 818 U.S. 801, 87 L.Ed. 
1166. 

59 C.J. p 82 note 39 [f]. 

Seasonable nondlscriminatozy regula¬ 
tions 

The rule against imposition of re¬ 
strictions on a foreign corporation 
entering state solely as an agent of 
federal government is not absolute, 
and a foreign corporation entering 
state to perform services for United 
States under a contract with It is not 
Immune from reasonable state regu¬ 
lations which are nondiscriminatory. 
—^Moran Towing & Transp. Co. v. 
Superior Court In and for City and 
County of San Francisco, 194 P.2d 
595, 86 CalJtpp.2d 240. 


88. U.S.—^Penn Dairies v. Milk Con¬ 
trol Commission of Pennsylvania, 
Pa., 63 S.Ct 617, 818 U.S. 261, 87 
L.Ed. 748. 

Pa.—^Pennsylvania Liquor Control 
Board v. Publicker Commercial Al¬ 
cohol Co., 32 A.2d 914, 347 Pa. 555. 

89. Miss.—^Roberts v. Federal Land 
Bank of New Orleans, 196 So. 763, 
189 Miss. 898. 

30. U.S.—U. S. V. Owlett, D.CLPa., 16 
F.Supp. 736. 

Zajnnotlon 

Bill in equity by United States for 
injunction was proper remedy to re¬ 
strain committee appointed by au¬ 
thority of state senate from conduct¬ 
ing investigation into organization, 
administration, and functioning of 
Works Progress Administration in 
state, since United States had no ade¬ 
quate remedy at law.—^U. S. v. Ow¬ 
lett, supra. 

31. Iowa.—^First-Trust Joint Stock 
Land Bank of Chicago v. Lehman, 
283 N.W. 96, 225 Iowa 1309. 

38. U.S.—Mayo v. U. S., Fla., 63 S.Ct. 
1137, 319 U.S. 441, 87 L.Ed. 1604, 
147 A.L.R. 761, rehearing denied 64 
S.Ct 27, 320 U.S. 810, 88 L.Ed. 489. 
Absenoe of provisions as to iniTwTiw<- 
ty 

When, in an act creating an instru¬ 
mentality of the federal government, 
express provisions with respect to an 
alleged immunity from state legisla¬ 
tion are not found, courts give con¬ 
sideration to the provisions that are 
contained in the act.—^First-Trust 
Joint Stock Land Bank of Chicago v. 
Lehman, 283 N.W. 96, 226 Iowa 1309. 
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property of the United States and such property is 
immune from state regulations.^^ 30 , property 
owned by the United States is immune from state 
seizure, even a seizure made to collect a valid fee.^^ 
Where the United States has acquired exclusive 
jurisdiction of property, the property is not sub¬ 
ject to state statutes subsequently adopted ;35 but, 
where the United States and a state have concur¬ 
rent jurisdiction over realty, state legislation which 
does not interfere with the purposes for which the 
realty was acquired by the United States will be 
upheld,^® although enacted after the land was ac¬ 
quired by the United States-^? On admission to 
statehood, the legislative authority of the state 
extends over federally owned lands within the state, 
to the same extent as over similar property held by 
private owners, except that the state may enact no 
law which will conflict with the powers reserved 
to tlie United States by the Constitution.^* A state 
has the right to determine in which of its political 
subdivisions a federal area under exclusive juris¬ 
diction of congress within the geographic boun¬ 
daries of a state shall be deemed to be located.39 


§ 7 

(c) Concurrent or Conflicting State and Fed¬ 
eral Legislation 
aa. In general 

bb. When repugnancy or conflict exists 

aa. In General 

An exercise of federal power generally prevails over 
state legislation or action, and, if the laws or public 
policy of the states comes into conflict with the federal 
statutes, or with administrative regulations properly 
adopted under federal law, the state law must yield; 
but as to many matters, both the federal government and 
the states may exercise concurrent powers and enact 
legislation concerning the same subject matter. In which 
case the action of the state is valid and operative in 
all respects in which there Is no direct and positive 
conflict between the action of the sovereignties. 

Since the authority of the United States is 
supreme on all subjects which the Constitution has 
committed to it, as discussed supra subdivision b 
(2) (a) of this section, an exercise of federal power 
generally prevails over state legislation or action, 
and, if Ae laws or public policy of the states comes 
into conflict with the federal statutes,or with 
administrative regulations properly adopted under 


33 . U.S.—^U. S. ▼. Mayo. D.C.Fla., 47 
F.Supp. 552. affirmed Mayo v. 17. S.. 
63 S.Ct. 1137, 819 U.S. 441. 87 L.Ed. 
1504. 147 A.L..R. 761, rehearing de¬ 
nied 64 S.Ct. 27. 320 U.S. 810. 88 
L.Ed. 489. 

Authority of United States over plac¬ 
es acquired or reserved within 
states for public purposes see the 
C.J.S. title United States § 7, also 
65 C.J. p 1255 note 85-p 1259 note 
22 . 

34. U.S.—U. Sw V. Mayo, D.C.Pla., 47 
F.Supp. 552. affirmed Mayo v. U. S.. 
63 S.Ct. 1137, 319 U.S, 441, 87 L.Ed. 
1504. 147 A.L.R. 761, rehearing de¬ 
nied 64 S.Ct 27, 320 U.6. 810, 88 
L.Ed. 489. 

35. U.S.—U. S. ▼. Nebo Oil Co., D.C. 
La., 90 F.Supp. 73, affirmed. CA^. 
190 F.2d 1003. 

36. U.S.—U. S. v. Nebo Oil Co., su¬ 
pra. 

Bight of way of highway 
Where title to land was transfer¬ 
red to United States with uncondi¬ 
tional approval of commonwealth, 
but right-of-way of highway was 
specifically left in commonwealth 
and United States took land subject 
to such easement United States' title 
to land under the right of way was 
not sufficient to take away night of 
state to exercise its police power and 
legislative authority with respect to 
the highway.—^Atcher v. Elizabeth¬ 
town Llncoln-Mercury, Inc., Ky., 249 
S.W.2d 743. 

37. U.S.—S. v. Nebo Oil Co^ D.C. 


La., 90 F.Supp. 73. affirmed. C.A., 
190 F.2d 1003. 

38. U.S.—Wilson V. Cook, 66 S.Ct 
663, 327 U.S. 474. 90 L.Ed. 793, re¬ 
called in part and conformed to 
193 S.W.2d 818, 210 Ark. 21—Ft. 
Leavenworth R. Co. v. Lowe, Kan.. 
5 S.Ct 995. 114 U.S. 525, 29 L.Ed. 
264. 

39. Ky.—Commissioners of Sinking 
Fund of City of Louisville v. How¬ 
ard, 248 S.W.2d 340. 

49. U.S.—^Amalgamated Ass'n of St., 
Elec. Ry. & Motor Coach Emp. of 
America, Division 998 v. Wisconsin 
Employment Relations Board, Wis., 
71 S.Ct. 359, 340 U.S. 383, 95 L.Ed. 
864—^Francis v. Southern Pac. Co.. 
Utah, 68 S.Ct. 611, 333 U.S. 446, 92 
L.Ed. 798—^Rice v. Santa Fe Eleva¬ 
tor Corp., m.. 67 S.CL 1146, 381 
U.S. 218, 91 L.Bd. 1447—Case v. 
Bowles, Wash.. 66 S.Ct. 438, 327 
U.S. 92, 90 L.Ed. 552—^Anderson v. 
Abbott, Ky., 64 S.Ct. 531, 321 U.S. 
349, 88 L.Ed. 793, 151 A.L.R. 1146. 
rehearing denied, 64 S.Ct. 845, 321 
U.S. 804, 88 L.Bd. 1090—U. S. v. 
Emory, Mo.. 62 S.Ct. 317, 314 U.S. 
423, 86 L.Ed. 315—Cohens v. Vir¬ 
ginia, Va., 6 Wheat. 264, 5 L.Ed. 
257—^Rabouln v. N. L. R. B., C.A2, 
195 F.2d 906—California State 
Board of Equalization v. Goggin, C. 
ACal., 191 F.2d 726, certiorari de¬ 
nied 72 S.Ct. 302, 342 U.S. 909. 96 
L.Ed. 680—Hamilton v. N. L. R. B., 
C.C.A.6. 160 F.2d 465, certiorari de¬ 
nied Kalamazoo Stationery Co., 
Division of Western Tablet & Sta¬ 
tionery Corp. V. N. L. R. Bs, 68 S. 

879 


Ct 65, 832 U.S. 762, 92 L.Ed. 348— 

U. S. V. City of Chester, C.C.APa.. 
144 P.2d 416—U. S. v. Wrightwood 
Dairy Co., C.C.AI11... 127 P.2d 907— 
Uhlmann Grain Co. v. Dickson. C. 

C. AMo., 56 P.2d 625, reversed on 
other grounds Dickson v. Uhlmann 
Grain Co.. 53 S.Ct. 362, 288 U.S. .188, 
77 L.Ed. 691, 83 A.L.R 492—Jef¬ 
ferson Lake Sulphur Co. v. Walet, 

D. C.La., 104 F.Supp. 20—U. S. v. 
Ericson, D.C.Minn., 102 F.Supp. 376 
—^U. S. V. Beatty, D.C.Iowa,' $8 F. 
Supp. 646, modified on other 
grounds, C.A., Beatty v. U. S., 191 
F.2d 317—^U. S. V. New York Trust 
Co., D.C.N.Y., 75 F.Supp. 683—^Paris 

V. Metropolitan Life Ins. Co., D.G 
N.Y.. 68 F.Supp. 64, reversed on 
other grounds. C.C.A., 167 F.2d 834, 
certiorari denied 69 S.Ct 53, 336'U. 
S. 827, 93 L.Ed. 381—DaVls v. 
Rockton & R. R. R., D.C.S.C.. 65 F. 
Supp. 67—^American Federation of 
Labor v. Watson, D.C.Fla., 60 F. 
Supp. 1010 , reversed on other 
grounds 66’S.Ct 761, 327 U.S. 582, 

‘ 90 L.Ed. 873—^Flrst Nat Ben. Soc. 
V. Garrison, D.C.Cal., 68 F.Supp. 
972. affirmed, aC.A.. 165 F.2d 622 
■ —^U. S; V. Nat Gypsum Co., D.C.N. 
Y., 49 F.Supp. 206, reversed on oth¬ 
er grounds. C.C.A., 141 F.2d 869— 
U. S. ex rel.- Marcus v. Lord Elec¬ 
tric Co., D.C.Pa., 43 F.Supp. 12— 
• Eureka Productions v. Lehman. D. 
C.N.Y., .17 F.SUPP. 269, affirmed 58 
S.Ct. 15. 302 U.S. 634. 82 L.Ed. 494. 
Arlz.-H-State v. Tsutomu' Ikeda, 143 
P.2d 880, 61 Ariz. 41, followed in 
State V. Waller, 143 P.2d 884, 61 
. Ariz. 49^ State v. Lane-Whadtes 
Produce Co.» 143 P.2d 883, 61 Ariz. 
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60, and State ▼. Fernandez, 143 
P.3d 883, 61 Ariz. 61. 

CaL—Lovett v. Bell, 180 P.2d 335, 
SO Cal.2d 8—In re Lindquist’s Es¬ 
tate, 154 P.2d 879, 25 Cal.2d 697, 
certiorari denied State v. U. S., 65 
S.Ct 1408, 325 U.S. 869, 89 L.Ed. 
1988, and U. S. v. State, 65 S.Ct. 
1410, 325 U.S. 869, 89 L.Ed. 1988— 
Pacific Coast Dairy v. Department 
of Agriculture. 123 P.2d 442, 19 Cal. 
2d 818, reversed on other grounds 
Pacific Coast Dairy v. Department 
of Agriculture of California, 63 
SXX. 628, 318 U.S. 285, 87 L.Ed. 
761, rehearing denied Pacific Coast 
Dairy v. Department of Agricul¬ 
ture of State of California, 63 S. 
Ct. 849, 318 U.S. 801, 87 L.Ed. 1165 
—^Moore v. Purse Seine Net, 105 P. 
2d 919, reheard 118 P.2d 1, 18 Cal. 
2d 835, aifiimjed C. J. Hendry Co. 

V. Moore. 63 S.Ct. 499, 318 U.S. 
183, 87 L.Ed. 1728, rehearing denied 
68 S.Ct 848, 318 U.S. 801, 87 L. 
Ed. 1166—Judson v. Herrington, 
162 P.2d 931, 71 Cal.App.2d 565. 

Colo.—Porter v. Black, 176 P.2d 807, 
115 Colo. 627. 

Fla-—Burke v. O’Brien. 47 So.2d 777. 
Ga.—Hyde v. FOmara, 40 S.E.2d 161, 
74 GkuApp. 438. 

ni.—Crosby v. Well, 48 N-B.2d 886, 
382 Ill. 538, 145 A.L.H. 1244. 

Ind.—State v. Clason, 12 N.E.2d 760, 
213 Ind. 461, rehearing denied 13 
N.E.2d 307, 213 Ind. 461. 

Me.—^Auburn Sav. Bank v. Portland 
R. Co., 66 A.2d 17, 144 Me. 74, cer¬ 
tiorari denied 70 S.Ct. 74, 838 U.S. 
831, 94 L.Ed. 506, rehearing denied 
70 S.Ct 156, 338 U.S. 881, 94 L.Ed. 
641. 

Minn.—Glover v. Minneapolis Bldg. 
Trades Council. 10 N.W.2d 481, 
216 Minn. 533, 147 A.L.R. 1071— 
Pye V. Grunert, 276 N.W. 615, 201 
Minn . 191, rehearing denied 276 
N.W. 221, 201 Minn. 191. 

Mo.—Jordan v. Moore, 194 S.W.2d 
948, 239 Mo.App. 593—Emory v. 
St. James Distillery, App., 143 S. 

W. 2d 318, reversed on other 
grounds U. S. v. Emory, 62 S.Ct. 
817, 814 U.S. 423, 86 L.Ed. 316. 

N.J,—Tim V. City of Long Branch, 
58 A.2d 164, 135 N.J.Law 649, 171 
A.L.R. 320—^Helena Rubinstein, Inc. 
V. Charline’s Cut Rate, 28 A.2d 113, 
132 N.J.Eq. 254, reversed on other 
grounds 86 A.2d 910, 135 N.J.Eq. 
145—^Dzlobak v. Eowitsky, 56 A. 
2d 892, 26 N.J.Mlsc. 97—Adams v. 
Atlantic County, 53 A.2d 168, 25 N. 
J.Misc. 291, reversed on other 
grounds 62 A.2d 162, 187 N.J.Law 
648. 

N.T.—^Teeval Co. v. Stem, 98 N.E. 
2d 884, 801 N.Y. 346, certioraH de¬ 
nied People of State of N. Y. v. 
Teeval Co.. 71 S.Ct. 122, 840 U.S. 
876, 96 L.Ed. 637, Stem v. Teeval 
Co., 71 S.Ct 122, 840 U.S. 876. 95 
L.Ed. 687, Teeval Co. v. Stem, 71 
S.CL 124, 840 U.S. 876, 95 L.Ed. 687, 


JawTower v. Leighton, 71 S.Ct 125, 
340 U.S. 876, 95 L.Ed. 637, and 
Leighton v. Jawrower, 71 S.Ct. 125, 
340 U.S. 876, 96 L.Ed. 637—Bucky 
V. Sebo, 95 N.Y.S.2d 769, 276 App. 
Dlv. 545, reargument and appeal de¬ 
nied 97 N.Y.S.2d 369. 277 App.Div. 
757—^Recknagel v. Finkelstein, 86 
N.Y.S.2d 611, 276 App.Div. 684— 
Devoy v. Superior Fire Ins. Co., 265 
N.Y.S. 432, 239 App.Div. 28—Hunt 
V. Gilmore, 98 N.Y.S.2d 322, 198 
Misa 50—^In re Bonner’s Estate, 80 
N.Y.S.2d 122, 192 Misc. 763—Lead¬ 
er Theatre Corp. v. Randforce 
Amusement Corp., 58 N.T.S.2d 304, 
186 Misa 280—C. H Service Sta¬ 
tions V. Patrikes, 46 N.T.S.2d 228, 
181 Misc. 401—People ex rel. Web¬ 
er V. D*Bsposlto. 46 N.Y.S.2d 866, 
181 Misc. 773—New York Life Ins. 
Co. V. Litke, 45 N.T.S.2d 676, 181 
Misc. 32—^In re Deyo’s Estate, 42 
N.Y.S.2d 379, 180 Misc. 82—Schrier 
V. Siegel, 86 N.Y.S.2d 97. 178 Misa 
711, reversed on other grounds 87 
N.Y.S.2d 624, 266 App.Div. 36— 
Adreance v. Lorentzen, 60 N.Y.S.2d 
834. 

N.C.—State v. Whitaker, 45 S.B.2d 
860, 228 N.C. 352, affirmed Whitaker 
V. State of N. a, 69 S.Ct 261. 260. 
336 U.S. 525, 93 L.Ed. 212, 6 A. 
L.R.2d 473—^Ervin v. Conn, 84 S.E. 
2d 402, 225 N.C 267. 

Ohio.—Walz v. Lavelle, Mun., 70 N.B. 
2d 873. 

Okl.—Riley ▼. Cordell, 194 P.2d 867, 
200 Okl. 890—Ex parte Bledsoe, Cr. 
App., 227 P.2d 680. 

Or.—Fullerton v. Lamm, 163 «P.2d 941, 
177 Or. 655, rehearing denied 165 
P.2d 63, 177 Or. 665. 

Pa.—Sun Shipbuilding & Dry Dock 
Co. V. Unemployment Compensation 
Board of Review, 82 A.2d 674, 169 
Fa.Super. 896—^In re Engle’s Es¬ 
tate, 36 PcuDist. & Co. 568, 58 York 
Leg.Rec. 109. 

Tex.—Texas & P. Ry. Co. v. Perkins, 
Com.App., 48 S.W.2d 249—American 
Federation of Labor v. Mpnn Civ. 
App., 188 S.W.2d 276—Railroad 
Commission of Texas v. Southwest¬ 
ern Greyhound Lines, Civ.App,, 92 
S.W.2d 296, reversed on other 
grounds Southwestern Greyhound 
Lines v. Railroad Commission of 
Texas, 99 S.W.2d 263, 128 Tex. 560, 
109 A.L.R. 1236. 

Utah.—Canister v. Spencer, 196 P.2d 
714, 113 Utah 497. 

Wls.—Meier v. Smith, 85 N.W.2d 452, 
254 Wia 70. 

Wyo.—State ex rel. Johnson v. Crane, 
197 P.2d 864, 65 Wyo. 189—Norris 
V. United Mineral Products Co., 158 
P.2d 679, 61 Wyo. 886. 

59 C.J. p 36 notes 47, 48. 

Concurrent and exclusive power of 
congress and states with respect 
to regulation of commerce see Com¬ 
merce 81 18-16. 

Basis of ml# 

(1) The constitutional provision 

88Q 


stating that the Constitution and the 
laws of the United States made In 
pursuance thereof shall be the su¬ 
preme law of the land gives superior¬ 
ity to valid federal acts over con¬ 
flicting state statutes.—^Ex parte 
Bransford, 60 S.Ct. 947, 810 U.S. 354, 
84 LEd. 1249. 

(2) Since the United States is a. 
government of delegated powers none 
of which may be exercised through-- 
out the nation by any one state, it. 
is necessary for uniformity that laws, 
of the United States be dominant, 
over those of any state. 

U. S.—Mayo v. U. S., Fla., 63 S.Ct 
1137, 319 U.S. 441, 87 L.Ed. 1604, 
147 A.L.R. 761, rehearing denied 64. 
S.Ct 27, 820 U.S. 810, 88 L.Ed. 489. 

Cal.—^Kauffman v. Hauffman, 210 P: 
2d 29, 93 CaI.App.2d 808. 

Conflict with state constitution 
Congress, acting within the federal- 
Constitution, may create rights and 
remedies, even though they conflict 
with the constitution of a state.— 
Schaffer v. Leimberg, 62 N.E.2d 193, 
318 Mass. 396. 

The general rules of conflict of~ 
laws governing the action of the 
forum are subject to modification or 
complete abrogation in a federated 
nation.—^Miller v. Municipal Court of 
City of Los Angeles, 142 P.2d 297, 22 
Cal.2d 818. 

XfOoal rules of estoppel will not be 
permitted to thwart the purposes, 
of federal statutes.—Sola Electric Co. 

V. Jefferson Electric Co., Ill., 63 S.Ct. 
172, 817 U.S. 173, 87 L.Ed. 166. 

Partionlar state regulations held bus-. 
pended or superseded 

(1) In general.—State v. Tsutomu, 
Ikeda, 143 P.2d 880, 61 Ariz. 41, fol¬ 
lowed in State v. Waller, 148 P.2d 884, 
61 Ariz. 49, State v. Lane-Whaltes, 
Produce Co., 143 P.2d 888, 61 Attfz. 
50, and State v. Fernandez* 143 P.2d 
883, 61 Ariz. 51. 

(2) Under the Federal Emergency 
Price Control Act, the section of the 
state unlawful detainer statute pro¬ 
viding for double damages.—Lucas 
Hunt Village Ce. v. Klein, 218 S.W. 
2d 595, 358 Mo. 1054—F. A Sander- 
Real Estate & Inv. Co. v. Becker, Mo. 
App., 202 S.W.2d 549. 

(8) Control of rents in hotel ac«- 
commodations.—Luftman v. Ross, 81 
N.B.2d 110, 298 N.Y. 679—^Mallet v. 
Finkelstein, 82 N.Y.S.2d 602. 

(4) State Income tax statute re¬ 
quiring employers of seamen doing 
business in state to deduct and with¬ 
hold a percentage of wages of sea¬ 
men who are domiciliary or statutory 
residents and to pay the deducted and 
withheld amounts to State Tax Com¬ 
mission.—American Hawaiian S. S. 
Co. V. Fisher, D.COr., 82 F.Supp. 193. 
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federal law,*i the state law must yield. This gen- way.*® 

eral principle has been expressed in different prohibition of a federal statute may not be 

ways,*® as for example, that the power of the or its benefits denied, by state stat- 

federal government within the field of its legitimate common-law rules.*® Accordingly, where a 

exercise overrides, in case of conflict, the power of federal statute condemns an act as unlawful, the 
the states,*® that whenever the constitutional pow- of consequences of 

ers of the ^ federal ^vemraent and those of the ^condemnation are federal questions, the answer 
state come into conflict, the latter must yield,** and which are to be derived from the statute and 
that the authority of state laws or their adminis- ^^e federal policy which it has adopted, and con- 

tration may not interfere with the carrying out of fljcting state law and policy must yield.*® Also, 

a national purpose, and, where the enforcement of where congress in the exercise of its constitutional 

state law would handicap efforts to carry out plans powers passes an act conferring power on a federal 

of the United States, the state enactment must g^ve body, the several states are deprived of authority 


41. Administrative naes 

(1) Rules prescribed by adminis¬ 
trative bodies and officers pursuant 
to authority of an act of congrress. as 
loniT as they are reasonably adapted 
to enforcement of the act and are 
not in conflict with express statutory 
provisions, become the supreme law 
of the land.—Succession of Tanner, 
Lia.App., 24 So.2d 642. 

(2) A regrulatlon lawfully made by 
a federal officer or board under au¬ 
thority granted by congress becomes 
part of the supreme law of the land 
which under federal Constitution is 
superior to state constitution and 
laws.—Glover v. Mitchell, 64 N.E.2d 
648, 319 Mass. 1. 

(S) So treasury department rules 
and regulations have the same force 
and effect as federal law and are con¬ 
trolling over state laws, if not in ex¬ 
cess of power conferred by congress. 
Ark.—Taylor v. Schlotfelt. 237 S.W. 
2d 890, 218 Ark. 689—Myers v. 
Hardin, 186 S.W.2d 925, 208 Ark. 
505. 

Me.—^Harvey v. Rackliffe, 41 A.2d 
455, 141 Me. 169, 161 A.L..R. 296. 
Nev.—Stephens v. First Nat. Bank 
of Nev., 196 P.2d 756, 65 Nev. 352. 
N.T.—Hart v. Hart. 81 N.Y.S.2d 764, 
194 Mlsc. 162, affirmed 85 N.Y.S.2d 
917, 274 App.Div. 1036—In re De- 
yo*s Estate, 42 N.Y.S.2d 879, 180 
Misc. 32. 

K.C.—Ervin v. Conn, 84 S.E.2d 402, 
226 N.C 267. 

Pa.—^Ruben v. Ruben, ComJPl., 95 
Pittsb.Leg.J. 66. 

XhcoiudsteiLt reqnlxemeats 

The fact that accounting require¬ 
ments of state regulatory commis¬ 
sion and federal commission were in¬ 
consistent did not excuse company 
from complying with requirements 
of the federal commission.—^Arkan¬ 
sas Power & Light Co. v. Federal 
Power Commission, 185 F.2d 751, 87 
U.S.APP.DX!. 885, certiorari denied 
71 S.Ct. 621, 841 U.S. 909, 96 LJBd. 
1346, and Arkansas Public Service 
Commissions v. Federal Power Com¬ 
missions, 71 S.Ct. 622, 841 U.S. 909, 96 
-I^Ed. 1846. 

81 C. J.S.—56 


42. U.S.—U. S. V. Beatty. D.C.Iowa, 
88 F.Supp. 646, modified on other 
grounds, C.A., Beatty v. U. S., 191 
P.2d 817—^Reld v. Solar Corp.. D. 
C.Iowa, 69 F.Supp. 626—American 
Federation of Labor v. Watson, D. 

C. Fla., 60 F.Bupp. 1010, reversed 
on other grounds 66 S.Ct. 761, 327 
U.S. 682. 90 L.Bd. 878. 

Cal.—^Ex parte Morgan, 194 P.2d 800, 
86 Cal.App.2d 217-<;ity of San Die¬ 
go V. Van Winkle. 168 P.2d 774, 69 
Cal.App.2d 237. 

Ill.—^Henrys v. Raboin, 69 N.B.2d 491, 
395 Ill. 118, 169 A.L.R. 927. 

Ky.—Straight Creek Bus v. Saylor, 
185 S.W.2d 253, 299 Ky. 809, ap¬ 
peal dismissed 65 S.Ct. 1201, 325 
U.S. 835, 89 L.Ed. 1962. 

N.Y.—Teeval Co. v. Stem. 98 N.E.2d 
884, 301 N.Y. 346, certiorari denied 
People of State of N. Y. v. Teeval, 
71 S.Ct. 122, 840 U.S. 876, 95 L.Ed. 
687, Stem v. Teeval Co., 71 S.Ct. 
122, 340 U.S. 876, 95 L.Ed. 637, Tee¬ 
val Co. V. Stem, 71 S.Ct. 124, 340 

U. S. 876, 96 L.Ed. 637, Jawrower 

V. Leighton, 71 S.Ct. 125, 340 U.S. 
876, 95 L.Ed. 687, and Leighton v. 
Jawrower. 71 S.Ct 126, 340 U.S. 
876, 95 L.Ed. 687—People v. Hark- 
avy, 81 N.Y.S.2d 637, 192 Misa 680 
—^Kurls V. Pepper Poultry Co., 21 
N.Y.S.2d 791, 174 Misc. 801—People 
V. Franklin Nat Bank of Franklin 
Square, 106 N.Y.S.2d 81. 

43. U.S.—Jennings v. U. S. Fidelity 
& Guaranty Co., Ind., 65 S.Ct 394, 
294 U.S. 216, 79 L.Ed. 869, 99 A. 
L.R. 1248—^Yalobusha County v. 
Crawford, C.CJLMiss., 166 F.2d 867 
—^Brownell v. Turman, C.C.A.Ind., 
76 F.2d 918—^Tompkins v. Bender, 

D. C.Pa., 42 F.Supp. 211—U. S. v. 
.8677 Acre of Land in Richland 
County and City of Columbia, DXt 
S.C., 42 F.Supp. 91. 

Ijimltatlon of sovereignty 
When there is repugnancy or con¬ 
flict sovereignty of the state is lim¬ 
ited by the sovereignty of the fed¬ 
eral government—^Martin v. Kenes- 
son, 119 S.W.2d 644, 274 Ky. 581. 
Suspension of power 
The power of a state to regulate 
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a given subject may be suspended 
if congress deems it necessary and 
advisable and, by a proper exercise 
of a delegated power, enacts legisla¬ 
tion with respect thereto.—^Pitts¬ 
burgh Rys. Co. Substation Operators 
and Maintenance Employees* Case, 54 
A2d 891, 357 Pa. 379. 174 A.L.R. 1045. 

44. U.S.—State of Oklahoma ex rel. 
Phillips V. Guy F. Atkinson Co., 
Okl., 61 S.Ct 1050, 313 U.S. 508, 85 
L.EA 1487—^Elorida v. Mellon, Fla., 
47 S.Ct 266. 273 U.S. 12, 71 L.Bd. 
611. 

45. U.S.—James Stewart & Co. v. 
Sadrakula, N.Y., 60 S.Ct 431, 809 

U. S. 94, 84 L.Ed. 596, 127 A.L.R. 
821—^Rabouin v. N. L. R. B., CA.2, 
196 F.2d 906—U. S. v. Mayo, BXX 
Fla., 47 F.Supp. 552, affirmed Mayo 

V. U. S., 63 S.Ct 1137, 319 U.S. 441, 
87 L.Ed. 1504, 147 A.L.R. 761, re¬ 
hearing denied 64 S.Ct 27, 320 U. 
S. 810, 88 L.Ed. 489—Lester v. G. 
L. Tarlton Contractor, D.C.Mo., 45 
F.Supp. 994, appeal dismissed, C. 
C.A., Maness v. G. L. Tarleton Con¬ 
tractor, Inc., 144 F.2d 991. 

Concept of welfare 
Where money is spent to promote 
the general welfare, concept of wel¬ 
fare is shaped by congress and not by 
the states, and, where concept is not 
arbitrary, locality must yield.—^Hel- 
vering v. Davis, Mass., 57 S.Ct 904, 
301 U.S. 619, 672, 81 LuEd. 1307, 109 
AL.R. 1819. 

46. U.S.—Sola Electric Co. v. Jeffer¬ 
son Electric Co., Bl., 63 S.Ct 172, 
817 U.S. 178, 87 L.Ed. 166—Leo 
Feist Inc., v. Young, C.C.A.Wi8., 
138 F.2d 972—^Davis v. Rockton & 

R. R. R.. D.aS.C.. 66 F.Supp. 67. 
N.Y.—Grzybicki v. Friedman, 66 N.Y. 

S. 2d 66, 269 App.Div. 868—Jerome 
V. Yudt 60 N.Y.S.2d 465, 186 Misc. 
408. 

47. U.S.—Sola Electric Co. v. Jeffer¬ 
son Electric Co., Ill., 63 S.Ct 172, 
817 U.S. 173, 87 L.Ed. 165. 

N.Y.—Grzybicki v. Friedman, 66 N. 
Y.S.2d 66, 269 App.Div. 368— 

Jerome v. Yudt 50 N.YJ3.2d 405, 
186 Misc. 405. 
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to confer the same powers on a state body.^8 Ordi¬ 
narily the state law is subordinate to the federal 
law even where the field is one of concurrent pow¬ 
er.^® The supremacy of the exercise of congpres- 
sional power regarding a given subject matter ef¬ 
fectively negatives the reserved power of the state 
with respect thereto,50 and state law even if based 
on the acknowledged police power of the state must 
always yield in case of conflict with the exercise 
by the federal government of any power it possesses 
under the law and Constitution or with any right 
which that instrument gives or secures.51 

There is no constitutional objection, however, to 
regulations both by congress and the states on the 


same subject matter where there is no conflict,5® 
especially where a constitutional provision express¬ 
ly grants concurrent power as to certain subject 
matter to the states,®3 and state statutes are not 
necessarily invalid because they cover a field in 
which the Constitution empowers congress to legis¬ 
late.®^ As to many matters, both the federal gov¬ 
ernment and the states may exercise concurrent 
powers and enact legislation concerning the same 
subject matter, in which case the action of the 
state is valid and operative in all respects in which 
there is no direct and positive conflict between the 
action of the sovereignties.®® In this respect, the 
states may exercise concurrent or independent pow- 


48. U.S.—^In re Kings County Light¬ 
ing Co., D.C.N.Y.. 72 P.Supp. 767. 

49 . N.Y.—Schrler v. Siegel. 36 N.Y.S. 
2d 97, 178 Mlsc. 711, reversed on 
other grounds 37 N.Y.S.2d 624. 265 
App.Div. 86. 

50. Pa.—^In re Escheat of Moneys 
Under Control of U. S. Dlst Court. 
57 A2d 256. 358 Pa. 133. 

ITnoo&troverted powers 
Under the supremacy clause of 
the United States Constitution, if 
local law interferes with or Is con¬ 
trary to law of congress, federal law 
is paramount and local law must 
srield, even though it was enacted dn 
exercise of uncontroverted powers.— 
Wong V. Finkelstein, 84 N.Y.S.2d 
631, 193 Mlsc. 289, reversed on other 
grounds 87 N.Y.S.2d 226, 275 App, 
Dlv. 686, affirmed 86 N.E.2d 563, 299 
N.Y. 205, certiorari denied 70 S.Ct. 
100, 338 U.S. 859, 94 L.Ed. 526. 

51. Mont.—State ex rel. Irvine v. 
District Court of Fourth Judicial 
Dlst. in and for Lake County, 239 
P.2d 272. 

58. Ill.—^People ex rel. McLaughlin 
V. G. H. Cross Co., 198 N.B. 356, 
361 Ill. 405, affirmed Hartford Ac¬ 
cident & Indemnity Co. v. People 
of State of Illinois ex rel. Mc¬ 
Laughlin. 56 S.Ct 685, 298 U.S. 
155, 80 LuEd. 1099. 

58. Mass.—Commonwealth v. Nick¬ 
erson, 128 N.R 273, 236 Mass. 281, 
10 A.L.R. 1568. 

59 C.J. p 34 note 44 [b]. 

54. Cal.—^Bx parte Morgan, 194 IP. 
2d 800. 86 Cal.App.2d 217. 

N.Y.—^Molnar v. Curtin, 77 N.Y.S.2d 
653, 273 App.Div. 322, afflirmed 80 
N.B.2d 856, 297 N.Y. 967. 

Okl.—^Ex parte Bledsoe, Cr.App., 227 
P.2d 680. 

55. U.S.—Allen v. Markham, C.C.A 
Cal., 156 F.2d 653, affirmed in part 
and reversed in part on other 
grounds Clark v. Allen, 67 S.Ct. 
1431, 331 U.S. 603, 91 L.Ed. 1633. 
170 AL.ft. 958—Jung v. City of 
Winona, D.C.Minn., 71 F.Supp. 558 
—iReld V. Solar Corp., D.CJowa, 69 


P.Supp. 626—American Federation 
of Labor v. Watson, D.C.Fla., 60 P. 
Supp. 1010, reversed on other 
grounds 66 S.Ct. 761, 827 U.S. 582, 
90 L.Ed. 873—^Eureka Productions 
V. Lehman, D.C.N.Y., 17 F.Supp. 
259, affirmed 58 S.Ct 15, 302 U.S. 
634, 82 L.Ed. 494. 

Cal.—^Palermo v. Stockton Theatres, 
195 P.2d 1, 32 Cal.2d 53. 

Ga.—Gainey v. Bank of Thomasville, 
168 S.E. 877, 176 Ga. 736—Simpson 
V. Blanchard, 38 S.E.2d 634, 73 Ga. 
App. 843. 

Iowa.—^Equitable Life Ins. Co. of 
Iowa V. Iowa Employment Security 
Commission, 2 N.W.2d 262, 281 
Iowa 889, 139 AL.R. 885. 

Miss.—^Tatum v. Wheeless, 178 So. 
95, 180 Miss. 800. 

Mo.—Godwin v. Gerllng, 239 S.W.2d 
852, 362 Mo. 19. 

N.J.—New Jersey Bell TeL Co. v. 
Communications Workers of Amer¬ 
ica, N. J. Traffic Division No. 55, 
CIO, 75 A2d 721, 5 N.J. 354—4State 
V. Traffic Tel. Workers* Federation 
of N. J., 66 A.2d 616, 2 N.J. 835, 9 
AL.R.2d 854—B. R. Waldron & 
Sons Co. V. Milk Control Board of 
New Jersey, 36 A2d 27, 181 N.J. 
Law 267, affirmed 36 A.2d 920, 181 
N.J.Law 388—Shore Fishery v. 
Board of Review of Unemployment 
Compensation Commission, 21 A2d 
634, 127 N.J.Law 87. 

N.Y.—^Davega City Radio v. State La¬ 
bor Relations Board, 22 N.E.2d 146, 
281 N.Y. 13—Recknagel v. Finkel¬ 
stein, 83 N.Y.S.2d 626, 193 Misc. 
31, affirmed 86 N.Y.S. 2d 611, 276 
App.Div. 684—^Batterman v. Finkel¬ 
stein, 81 N.Y.S.2d 713, 198 Mlsc. 
236—Leighton v. New York Tel. 
Co., 56 N.Y.S.2d 193, 184 Misc. 827 
—^Deyo V. Adams, 36 N.Y.S.2d 734, 
178 Mlsc. 859—^Finestone v. Frost- 
holm, 69 N.Y.S.2d 656. 

Tex.—Southwestern Greyhound Lines 
V, Railroad Commission of Texas, 
99 S.W.2d 263, 128 Tex. 660, 109 
A.L.R. 1235. 

Wis.—^Meler v. Smith, 85 N.W.2d 452, 
254 Wis. 70. 

59 C.J. p 35 note 49. 
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IndependeiLt aotLon. 

The action of a state, particularly 
in respect of matters within its police 
power, is ordinarily independent of 
that of the federal government.— 
Palermo v. Stockton Theatres, 195 
P.2d 1, 32 Cal.2d 53. 

The dlssoIutioiL of a corporation 
organized under state laws, in ac¬ 
cordance with state procedure, 
whether legislative or Judicial, does 
not Interfere with administration of 
federal bankruptcy laws.—State of 
Missouri ex rel. and to Use of Darr 
V. A B. Collins & Co., D.C.Mo., 34 P. 
Supp. 550. 

Landlord and tenant law 
While federal rent regulations are 
supreme In their field they were not 
intended to replace the body of state 
landlord and tenant law except in so 
far as necessary to carry out fed¬ 
eral policy.—Creedon v. Lampadusa, 
D.C.N.Y., 81 P.Supp. 697. 

Partionlar state statutes held valid 
U.S.—Anderson Nat. Bank v. Luck- 
ett, Ky., 64 S.Ct 699, 321 U.S. 233, 
88 L.Ed. 692, 161 AL.R. 824— 
George v. U. S., CACal., 196 P.2d 
445—Collins v. Bowles, Em.App., 
152 F.2d 760—Stapleton v. Mitchell, 
D.C.Kan., 60 F.Supp. 51, appeal dis¬ 
missed 66 S.Ct 172, 326 U.S. 690, 
90 L.Bd. 406, and Mitchell v. Mc- 
Blroy, 66 S.Ct 172, 326 U.S. 690, 
90 L.Ed. 406. 

Ariz.—Maricopa County v. Douglas, 
208 P.2d 646, 69 Ariz. 35. 

Cal.—Hughes v. City of Torrance^ 176 
P.2d 290, 77 CalApp.2d 272. 

Colo.—America Federation of Labor 
V. Reilly, 166 P.2d 146, 113 Colo. 
90, 160 AL.R. 873—Bedford v. Peo¬ 
ple ex rel. Tiemann, 98 P.2d 474, 
105 Colo. 312. 

I>el.—State v. Hobson, 83 A2d 846— 
Equitable Trust Co. v. Richards, 
Orph., 73 A2d 437. 

D.C.—Arkansas Power & Light Co. v. 
Federal Power Commission, 166 p! 
2d 821, 81 U.S.App.D.C. 178, iw* 
versed on other grounds 67 S.Ct 
868, 830 U.a 802, 91 L.Ed. 1261, re- 
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er in all cases but three, that is, where the power 
is lodged exclusively in the federal Constitution; 
where it is given to the United States and prohibited 
to the states; or where, from the nature and sub¬ 
jects of the power, it must necessarily be exercised 
by the national government®® As otherwise ex¬ 
pressed, the power of congress in matters of local 
concern is not exclusive,®*^ and, when the subject is 
a local one, the states may legislate as long as 
their legislation is not inconsistent with federal 
legislation.®® 

The enforcement of a state statute in the absence 
of federal legislation, or in the presence of consis¬ 
tent federal legislation, does not impair the con¬ 
stitutional supremacy of federal laws.®® So, where 
congpress has the power to regfulate or control, and 
fails to act, the states ordinarily may exercise that 


power.®® If a federal statute does not occupy the 
whole field, it does not preclude states from enact¬ 
ing legislation to regulate situations not covered by 
the act,®i that is, where congress, while regulating 
related matters, has purposely left untouched a 
distinctive part of a subject which is peculiarly 
adapted to local regulation, the state may legislate 
concerning such local matters which congress could 
have covered but did not;®® the state or municipal 
statute will be stricken only if, in terms or in prac¬ 
tical administration, it conflicts with the federal law 
or infringes on its policy.®® As otherwise ex¬ 
pressed, where, by the Constitution, the power given 
to congress over a subject is not exclusive in its 
terms or inconsistent with state action, the states 
may legislate on that subject until congress exer¬ 
cises the power conferred on it®^ in such a man- 


hearingr denied 67 S.Ct. 1090, 830 U. 
S. 856. 91 L.Ed. 1297. 

Ill.—Crosby v. Well, 48 N.B.2d 886. 

882 Ill. 538, 145 A.L.R. 1244. 

Kan.—Mizer v. Kansas Bostwlck Irr. 
^st. No. 2, 239 P.2d 370, 172 Kan. 

57, appeal dismissed 72 S.Ct. 1053, 
343 U.S. 954, 96 L..Ed. 1355. 

Ky.—^Anderson Nat. Bank v. Reeves. 
172 S.W.2d 575. 294 Ky. 674, af¬ 
firmed 64 S.Ct. 599, 321 U.S. 233. 
88 L.Ed. 692, 151 A.L.R. 824. 

Minn.—^Abeln v. City of Shakopee, 28 
N.W.2d 642, 224 Minn. 262—«tato 

V. Northwestern Nat. Bank of Min¬ 
neapolis, 18 N.W.2d 569, 219 Minn. 
471. 

Mo.—Spltcaufsky v. Hatten, 182 S. 

W. 2d 86, 858 Mo. 94. 160 A.L.R. 
990. 

N.T.—Coronet Hotel Corp. v. Coster, 
92 N.T.S.2d 364, 196 Mlsc. 610, opin¬ 
ion amended on other grounds 92 
N.Y.S.2d 874—People v. Harkavy, 
81 N.T.S.2d 637. 192 Mlsc. 580— 
Kuris V. Pepper Poultry Co., 21 N. 
Y.S.2d 791, 174 Misc. 801. 

Ohio.—English v. Matowitz, 72 N.B. 
2d 898, 148 Ohio St. 39—Franken¬ 
stein V. Leonard, 16 N.E.2d 424. 
134 Ohio St. 251. 

Okl.—Ex parte Bledsoe, Cr.App., 227 
P.2d 680. 

Wis.—International Broth, of Paper 
Makers. Local No. 66, A. F. of L. v. 
Wisconsin Employment Relations 
Board, 24 N.W.2d 672, 249 Wis. 362 
—^Integration of Bar Case, 11 N.W. 
2d 604, 244 Wis. 8, 151 A.L.R. 586, 
rehearing denied 12 N.W.2d 699, 
244 Wis. 8. 

Federal statutes held not in oonlllot 
with aotion of state courts 
N.Y.—Lewis v. Wilson & Co., 87 N. 
Y.S.2d 372, 275 APP.Dlv. 9. 

56. U.S.—Gilman v. Philadelphia, 
pa., 3 Wall. 713, 18 L.Bd. 96. 
Mass.—Commonwealth v. Nickerson, 
128 N.E. 278, 279, 236 Mass. 281, 
10 A.L 1 JEI. 1668. 


67. N.M.—Trujillo v. Prince, 78 P.2d 
145, 42 N.M. 337. 

58. U.S.—^Eureka Productions v. 
Lehman, D.C.N.Y., 17 F.Supp. 259. 
affirmed 58 S.Ct. 16. 302 U.S. 634. 
82 L.Ed. 494. 

N.J.—Shore Fishery v. Board of Re¬ 
view of Unemployment Compensa¬ 
tion Commission, 21 A.2d 634, 127 
N.J.Law 87. 

The silence of congress in respect 
of matters of local concern does not 
prevent the operation of state laws. 
—Trujillo V. Prince, 78 P.2d 146. 42 
N.M. 337. 

69. N.Y.—^Davega City Radio v. 
State Labor Relations Board, 22 
N.E.2d 145. 281 N.Y. 13. 

&L absence of oonstLtntlonal prohibit 
tion 

Powers granted by states to feder¬ 
al government may be exercised by 
states unless prohibited by federal 
Constitution or state constitutions.— 
Bedford v. Whiter 106 P.2d 469, 106 
Colo. 439. 

60. Tenn.—^Basham v. Southeastern 
Motor Truck Lines, 201 S.W.2d 678, 
184 Tena 532. 

61. Cal.—^Ex parte Morgaa 194 P.2d 
800, 86 Cal.App.2d 217. 

“The reasonable assumption is 
that by the omission to extent the 
statute to the full limits of constitu¬ 
tional power it must have been in¬ 
tended to leave the subjects unpro¬ 
vided for not beyond the pale of all 
law, but subject to the power which 
then controlled them,—state author¬ 
ity until it was deemed essential by 
further legislation to govern them 
exclusively by national authority.” 
U.S.—^Innes v. Tobia Tex., 36 S.Ct. 

290, 292, 240 U.S. 127, 60 L.Ed. 662. 
CaL—^Ex parte Morgan, 194 P.2d 800, 
804, 86 CaLApp.2d 217. 

62. D.C.—^B^st Iowa Hydro-Elec. 

Co-op. V. Federal Power Commis- 
sioa 161 9®* ®® U.S.APP.D.C. 

883 


211, reversed on other grounds 66 
S.Ct 906, 328 U.S. 152, 90 L.Ed. 
1143, rehearing denied 66 S.Ct. 1336, 
328 U.S. 879, 90 L.Ed. 1647. 

Fnll and exclusive jurisdiction 
A state statute is superseded only 
where the federal law takes full and 
exclusive jurisdiction of the field of 
legrislation.—^Helena Rubinstein, Inc., 
V. Charline’s Cut Rate, 36 A.2d 910, 
135 N.J.Ea. 145. 

Congress may permit state police 
laws to operate in matters of national 
concern.—Trujillo ▼. Prince, 78 P.2d 
145, 42 N.M. 337. 

Where national uniformity not essen¬ 
tial 

Even if the federal government has 
legislated in a particular field, local 
regulation in that field is not neces¬ 
sarily prohibited unless national uni¬ 
formity is essentiaL—Quaker Oats 
Co. V. City of New York, 68 N.B.2d 
693, 295 N.Y. 627, affirmed 67 S.Ct. 
1314, 331 U.S. 787, 91 L.Ed. 1817, re¬ 
hearing denied 67 S.Ct. 1749, 331 U.S. 
870, 91 L.Ed. 1873—Coronet Hotel 
Corp. V. Coster, 92 N.Y.S.2d 364, 196 
Misc. 610, opinion amended on other 
grounds 92 N.Y.S.2d 874. 

63. N.Y.—Quaker Oats Co. v. City 
of New York, 68 N.E.2d 593. 296 N. 
Y. 627, affirmed 67 S.Ct. 1314, 331 

U. S. 787, 91 L.Ed. 1817, rehearing 
denied 67 S.Ct 1749, 331 U.S. 870, 
91 LuEd. 1873. 

64. U.S.—Clark v. Allen, Cal., 67 S. 
Ct 1431, 331 U.S. 503, 91 L.Ed. 1633, 
170 A.L.R. 953. 

Conn.—^University Overland Express 

V. Alsop, 189 A. 458, 122 Conn. 275. 
Ill.—People ex rel. McLaughlin v. G. 

H. Cross Co., 198 N.E. 356, 361 Ill. 
405, affirmed Hartford Accident & 
Indemnity Co. v. People of State of 
Illinois ex rel. McLaughlin, 66 S. 
Ct. 686, 298 U.6. 155, 80 L.Ed. 1099 
—Edward R. Bacon Grain Co. r. 
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ner as to evidence a purpose to exclude, totally, 
state action within the field.®® State legislation in 
aid of the federal Constitution is valid,®® and not¬ 
withstanding a matter is intrusted to the congress, 
it is competent for the state to adopt legislation 
in co-operation with the United States,®^ that is, 
to supplement federal legislation,®® and assist in 
its enforcement®® Also, when congress within its 


constitutional power passes an act conferring a 
right and providing a remedy, the remedy so 
provided is not ordinarily exclusive, thereby pre¬ 
venting such other remedies as may be available 
to obtain its benefits under existing state law.*^® 

On the other hand, where congress has evidenced 
a purpose to exclude, totally, state action within a 
particular field, the federal action prevails that 


City of Chicagro, 59 N.B.2d 689, 325 
IU.APP. 245. 

N.J.—^New Jersey Bell TeL Co. ▼. 
Communications Workers of Amer¬ 
ica, N. J. Traffic Division No. 65, 
CIO, 76 A2d 721, 5 N.J. 354--B. R. 
Waldron & Sons Co. v. Milk Control 
Board of New Jersey, 35 A2d 27, 
131 N.J.Law 388. 

N.M.—Trujillo V. Prince, 78 P.2d 145, 
42 N.M. 337. 

Okl .—Bx parte Bledsoe, CrA.pp., 227 
P.2d 680. 

Pa.—^Penn Dairies v. Milk Control 
Commission, 26 A.2d 431, 344 Pa. 
635, affirmed 63 S.Ot. 617, 318 U.S. 
261, 87 L.Bd. 748—Commonwealth 
V. Guseman, 36 Pa.Dist. & Co. 637, 
2 Fay.Ii.J. 128. 

Tex.—Southwest Greyhound Lines v. 
Railroad Commission of Texas. 99 
S.W.2d 263, 128 Tex. 560, 109 A.Ii.R. 
1235. 

Wls.—Meier r. Smith, 36 N.W.2d 462, 
254 Wis. 70. 

69 C.J. p 34 note 44. 

Bents and evictions 

LfOcal legrislation with respect to 
rents and evictions is a matter for 
concurrent action of congress and 
state legislature, at least until field 
Is preempted by congress and as long 
as local legislation in that field does 
not conflict with letter or policy of 
any federal enactmenL 
N.r.— Wong V. Flnkelsteln, 84 N.T.S. 
2d 631, 193 Misc. 289, reversed on 
other grounds 87 N.Y.S.2d 226, 275 
App.Div. 686, affirmed 86 N.E.2d 
563, 299 N.Y. 205, certiorari denied 
70 S.Ct. 100, 338 U.>S. 859, 94 L.Ed. 
626—Sinclair v. Byrne, 83 N.Y.S.2d 
629, 193 Misc. 1. 

Wis.—Meier v. Smith, 36 N.W.2d 462, 
264 Wis. 70. 

65. U.S.—^EUnes v. Davidowitz, Pa., 
61 S.Ct 399, 812 U.S. 52, 85 L.Ed. 
681—^Aerated Products Co. of PJill- 
adelphia, Pa., v. Department of 
Health of State of N. J., D.CJW.J., 
59 F.Supp. 652, affirmed, C.CA., 159 
r.2d 861. 

Cal.—^Xn re Bevilacqua's Estate, 191 
P.2d 762, 31 Cal.2d 680. 

Ill.—^Edward R. Bacon Grain Co. v. 
City of Chicago, 59 N.E.2d 689, 325 
ni.App. 245. 

Miss.—Southern Bus Lines v. Amal¬ 
gamated Ass’n of St, Elec. Ry. Jit 
Motor Coach Emp. of America, 38 
So.2d 766, 205 Miss. 854. 
N.T^Tartaglla v. McLaughlin, 79 N. 


E.2d 809. 297 N.Y. 419—Recknagel 
V. Pinkelstein, 86 N.Y.S.2d 611, 275 
App.Div. 684—^Batterman v. Pinkel¬ 
stein. 81 N.Y.S.2d 718, 198 Misc. 236 
—Coronet Hotel Corp. v. Coster, 92 
N.Y.S.2d 874—^Adreance v. Lorent- 
zen. 60 N.Y.S.2d 834. 

Okl.—^Ex parte Bledsoe, Cr.App., 227 
P.2d 680. 

Tex.—Southwest Greyhound Lines v. 
Railroad Commission of Texas, 99 
S.W.2d 263, 128 Tex. 560, 109 A.L.R. 
1235. 

Wls.—^Wisconsin Emplosrment Rela¬ 
tions Board v. Milwaukee Gas 
Light Co., 44 N.W.2d 547, 258 Wls. 
1 . 

59 C.J. p 34 note 46. 

Delegation, of power 

Where federal government delegat¬ 
ed state government of residence of 
deceased veteran to act in its probate 
capacity to determine intestacy and 
lack of kindred, the federal govern¬ 
ment was bound by procedural meth¬ 
ods adopted by state.—^In re Lind- 
auist’s Estate, 154 P.2d 879, 25 CaL 
2d 697, certiorari denied State of Cal. 
V. U. S., 65 S.Ct 1408, 325 U.S. 869, 
89 L.Ed. 1988, and 65 S.Ct. 1410, 325 
U.S. 869, 89 L.Ed. 1988. 

66. Cal.—^Ex parte Morgan, 194 P. 
2d 800, 86 Cal.App.2d 217. 

Okl.—^Ex parte Bledsoe, Cr.App., 227 
P.2d 680. 

67. U.S.—Gilbert v. State of Minne¬ 
sota, Minn., 41 S.Ct. 125, 254 U.S. 
325, 65 L.Ed. 287. 

N.J.—Stevens v. Busch Cleaners & 
Dyers Service, 171 A. 821, 116 N. 
J.Eq. 331. 

N.Y.—Coronet Hotel Corp. v. Coster, 
92 N.Y.S.2d 364, 196 Misc. 610, 
opinion amended on other grounds 
92 N.Y.S.2d 874—People ex reL 
Weber v. D'Esposito, 46 N.Y.S.2d 
865, 181 Misc. 773. 

68. U.S.—^Remley v. Triangle Publi¬ 
cations, D.C.Ohio, 69 P.Supp. 808. 

N.Y.—^Tailaglia v. McLaughlin, 79 
N.E.2d 809, 297 N.Y. 419—Reckna¬ 
gel V. Pinkelstein, 86 N.Y.S.2d 611, 
276 App.Dlv. 611. 

Wis.—Meier v. Smith, 35 N.W.2d 462, 
254 Wis. 70. 

Sitaation not spec iflo a l ly covered by 
federal legislation 
State legislation which merely sup¬ 
plements a field covered by federal 
statute does not Involve any consti¬ 
tutional infirmity when it merely cov¬ 
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ers a situation which, while not spe¬ 
cifically covered by federal legisla¬ 
tion, is within spirit of constitutional 
provision pursuant to which it was 
enacted.—Ex parte Morgan, D.C.Cal., 
78 P.Supp. 756, affirmed, C.A., Morgan 
V. Garrall, 176 P.2d 404, certiorari de¬ 
nied 70 S.Ct 76, 338 U.S. 827, 94 L. 
Ed. 503. 

69. N.Y.—Molnar v. Curtin. 77 N.T.S. 
2d 563, 273 App.Div. 322, affirmed 
80 N.B.2d 366, 297 N.Y. 967—Coro¬ 
net Hotel Corp. v. Coster. 92 N.Y.S. 
2d 364, 196 Misc. 610, opinion 
amended on other grounds 92 N.Y. 
S.2d 874. 

Federal rationing provisions 

State statute prohibiting violation 
of federal wartime rationing provi¬ 
sions is not unconstitutional as an 
Interference with the exclusive pow¬ 
ers or jurisdiction of the federal gov¬ 
ernment or merely because there 
is a federal statute on the same sub¬ 
ject under the general war powers.— 
People V. Scott, 169 P.2d 968, 74 CaL 
App.2d 780—^People v. Scott, 169 P. 
2d 969, 74 Cal.App.2d 964—People v. 
Grosofsky, 166 P.2d 757, 73 Cal.App. 
2d 15. 

70. Aleu—^Montgomery Bldg. & Const. 
Trades Council v. Ledbetter Erec¬ 
tion Co., 57 So.2d 112, 256 Ala. 678, 
certiorari dismissed 73 S.Ct. 196. 

Jurisdiction of state courts to en¬ 
force rights under federal constitu¬ 
tion and statutes see Courts 9 626. 

71. U.S.—Amalgamated Ass’n of St., 
Elec. Ry. & Motor Coach Emp. of 
America, Division 998 v. Wiscon¬ 
sin Employment Relations Board, 
Wis., 71 S.Ct. 869, 340 U.S. 383, 95 
L.E(1 864—^People of State of Cal. 
V. Coast Federal Sav. & Loan Ass'n, 
D.aCal.. 98 P.Supp. 311—Paris v. 
Metropolitan Life Ins. Co., D.C.N. 
Y., 68 P.Supp. 64, reversed on other 
grounds, C.C.A., 167 P.2d 834, cer¬ 
tiorari denied 69 S.Ct. 53, 335 U.S. 
827, 93 L.Ed. 881—U. S. v. 4,450.72 
Acres of Land, Clearwater County, 
State of Minnesota, D.C.Mlnn., 27 
P.Supp. 167, affirmed, C.C.A., State 
of Minnesota v. United States, 125 
P.2d 636. 

Pla.—^In re Briley's Estate, 21 So. 2d 
595, 155 Pla. 798. 

Mont—State ex rel. Irvine v. Dis¬ 
trict Court of Fourth Judicial Dlst 
in and for Lake County, 239 P.2d 
272. 
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is, when congress has acted with intent to preempt 
the field of regulation in a matter over which con¬ 
gress has authority to rule, state and local laws 
must yield to the federal statuteJ^ 

When power of congress exclusive. Where the 
subject matter is national in character, so as to 
require uniformity of regulations affecting the 
states alike, the power of congress is exclusive,^^ 
and, where congress acting under one of its ex¬ 
clusive powers has legislated on a particular sub¬ 
ject matter which is national in character, the state 
or the political subdivisions thereof are not per¬ 
mitted to legislate on the same subject matter under 
the state police power.^^ In matters where the 
national importance is imminent and direct even 
where congress has been silent, the states may not 
act at all,*^® and it has been held in this respect 
that the silence of congress as to a matter of na¬ 
tional concern is generally to be interpreted as evi¬ 
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dence of its will that the matter shall not be regu¬ 
lated by the states.^® 

bb. When Repugnancy or 0>nflict Ehcists 
In determining whether a federal statute supersedes 
the state law, or whether congress has occupied a giv¬ 
en field In such a way as to exclude the operation of state 
laws, the entire scheme of the federal statute, the facts 
in the particular case, and the congressional intent must 
be considered. The intention of congress to exclude 
the states from exercising their reserved powers must 
be clearly manifested, and if the claim Is a conflict In 
terms, it must be clear that the federal provisions are 
Inconsistent with those of the state. 

It has been said that there is considerable con¬ 
fusion as to when there is and when there is 
not such conflict between state and federal regu¬ 
lations of the same subject matter as to exclude 
a state from the field.^*^ The differentiation between 
cases where the assumption of federal power is ex¬ 
clusive and where it admits state action is nar¬ 
row, and it is often a perplexing question whether 
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N.J.—R. Waldron & Sons Co. v. 
Milk Control Board of New Jersey, 
85 A.2d 27. 131 N.J.Law 388—Hel¬ 
ena Rubinstein, Inc., v. Charline's 
Cut Rate. 36 A.2d 910. 135 N.J.Ea. 
145. 

N-.T.—Hunt V. Oilmore, 98 N.Y.S.2d 
322. 198 Mlsc. 50. 

Wyo.—Norris v. United Mineral Prod¬ 
ucts Co., 168 P.2d 679, 61 Wyo. 
386. 

69 C.J. p 84 note 46. 

Permissive power 

Where state may exert authority 
until congress acts, under assumption 
that congress, by Inaction, has tacitly 
authorized state to do so, action by 
congress destroys possibility of such 
assumption, since such action, when 
exerted, covers whole field and ren¬ 
ders state impotent to deal with sub¬ 
ject over which It had no inherent, 
but only permissive, power.—^Uni¬ 
versity Overland Express v. Alsop, 
189 A. 458, 122 Conn. 275. 

Power as to aliens 

(1) The power to restrict, limit, 
regrulate, and regrister aliens as a dis¬ 
tinct group is not an equal and con¬ 
tinuously existing concurrent power 
of state and nation, but whatever 
power a state may have is subordi¬ 
nate to supreme national law.—Hines 
v. Davidowitz, Pa.. 61 S.Ct. 399, 312 
U.S. 52, 85 L.Ed. 581. 

(2) Where the federal government 
has enacted a complete scheme for 
regulation of aliens, and haa therein 
provided a standard for their regis¬ 
tration, a state cannot, inconsistently 
with the purpose of congress, inter¬ 
fere with, curtail, or complement the 
federal law, or enforce additional or 
auxiliary regulations.—^EUnes v. Da¬ 
vidowitz, supra. 

Xiaclc of jurlsdictloii. 

Whether existing state legislation 


is superseded by federal law depends, 
not on whether state legislation is in 
confilct with details of federal law 
or supplemented, but upon whether 
state bad any Jurisdiction of subject 
over which congress has exerted its 
exclusive control. 

U.S.—Southern Ry. Co. v. Railroad 
Commission of Indiana, Ind., 35 S. 
Ct 304, 236 U.S. 439, 69 L.Bd. 661. 
Conn.—^University Overland Express 
V. Alsop. 189 A. 468, 122 Conn. 275. 
Matter of national concern 

When congrress acta affirmatively 
in any situation involving a matter 
of national concern, a state statute 
which conflicts with some positive 
regulation of the federal legislation, 
or is regarded as intruding into the 
field which congress meant to occupy 
by its legislation is inoperative.— 
Trujillo V. Prince, 78 P.2d 146, 42 N. 

M. 387. 

72. U.S.—^Pennsylvania R. Co. v. 
Public Service Commission, Pa., 40 
S.Ct. 36, 260 U.S. 566, 64 L.Ed. 1142 
—Southern Ry. Co. v. Railroad 
Commission of Indiana, Ind., 35 S. 
Ct. 304, 236 U.S. 439. 59 L.Ed. 661. 

N. T.—Coronet Hotel Corp. v. Coster. 
92 N.Y.S.2d 364, 196 Misc. 610. opin¬ 
ion amended on other gnrounds 92 
N.Y.S.2d 874. 

"Occupation of a legislative 'field' 
by Congress in the exercise of a 
granted power is a familiar example 
of its constitutional power to sus¬ 
pend state laws."—^Parker v. Brown, 
Cal., 63 S.Ct. 307, 313, 317 U.S. 841, 
87 L.Ed. 315. 

Absence of conflict 
When congress enters any field of 
regrulatlon into which it is constitu¬ 
tionally admissible, a state legisla¬ 
ture already occupying the same field 
must get out even though no act of 
congress has as yet come into con- 
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filet with a state regulation.—^McNee- 
ly & Price Co. v. Philadelphia Piers, 
196 A. 846, 829 Pa. 113. 

73- Ohio.—City of Cleveland v. Pls- 
kura, 60 N.E.2d 919, 145 Ohio St 

144. 

74. Ohio.—City of Cleveland v. Pls- 
kura, supra. 

75. U.S.—Chicago Sanitary Dist v. 
U. S., Ill., 45 S.Ct 176, 266 U.S. 405, 
69 L.Ed. 362—^Henderson v. Mayor 
of City of New York, N.Y.. 92 U.S. 
259, 23 L.Ed. 543. 

Preedom Arom restrictions 
A state and its subdivisions cannot 
regrulate or restrain that which from 
its nature should be under control of 
national authority and as such should 
be free from restrictions save as it is 
governed in the manner that congress 
constitutionally ordains. 

U.S.—State of Minnesota v. Blaslus, 
Minn., 54 S.Ct. 34, 290 U.S. 1, 78 L. 
Ed. 131. 

Minn.—City of Wsiseca v. Braun, 288 
N.W. 229, 206 Minn. 154. 

76. N.M.—Trujillo v. Prince, 78 P.2d 

145, 42 N.M. 337. 

Subject national In character 

Wliere the subject of legislation 
is national in character, congress 
alone can act, and the absence of any 
law of congress is equivalent to its 
declaration that that particular sub¬ 
ject should not be regulated by the 
states.—Shore Fishery v. Board of 
Review of Unemployment Compensa¬ 
tion Commission, 21 A.2d 634, 127 N.J. 
Law 87. 

77. U.S.—Great Lakes Dredge & 
Dock Co. V. Charlet, C.C.A.La., 134 
F.2d 213, affirmed 63 S.Ct. 1070, 319 
U.S. 293, 87 L.Ed. 1407. 

78. U.S.—Cloverleaf Butter Co. v. 
Patterson, Ala., 62 S.Ct. 491. 815 
U.S. 148, 828, 86 L.Ed. 764, 1223. 
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congress lias precluded state action or by the dioice 
of selective reg^atory measures has left the police 
power of the states undisturbed except as the state 
and federal regulations collided® In determining 
whether a federal statute supersedes the state law,^® 
or whether congress has occupied a given field in 
such a way as to exclude the operation of state 
laws,81 the entire scheme of the federal statute 
must be considered; and whether congress and the 
agencies acting under it have excluded state ac¬ 
tion depends on the facts in the particular case 
and the congressional intent,82 irrespective of co¬ 
incidence of terms or want of it in the state and 
federal statutes involved.83 In other words, the 
nature of the power exerted by congress, the ob¬ 
ject sought to be attained, and the character of the 
obligation imposed by the law are important in de¬ 
termining whether supreme federal enactments pre¬ 
clude the enforcement of state laws on the same 
subject.8^ 


Generally the power of a state to govern men 
and things will not be lightly stricken down by im- 
plication,85 and an unexpressed purpose of con¬ 
gress to set aside statutes of states regulating their 
internal affairs is not lightly to be inferred, and 
ought not to be applied where the legislative com¬ 
mand, read in the light of its history, remains am- 
biguous.ss So the intention of congress to exclude 
the states from exercising their reserved powers 
must be clearly manifested, and the courts will not 
lightly infer that congress by mere passage of a 
federal act has impaired the traditional sovereignty 
of the states in that regard.*^ Ordinarily a federal 
statute must be presumed to be limited in effect to 
the federal jurisdiction and not to supersede an ex¬ 
ercise by a state of its police power,88 and while it 
has been held that state action may be excluded by 
clear implication or inconsistency as well as by 
express language,^® an intention wholly to exclude 
state action will not be implied unless, when fairly 


N.T.—Quaker Oats Co. v. City of 
New York, 68 N.E.2d 693. 296 N.Y. 
627, affirmed 67 S.Ct 1314. 331 U.S. 
787, 91 L.Ed. 1817, rehearing: de¬ 
nied 67 S.Ct. 1749, 331 U.S. 870. 
91 L.Ed. 1873. 

79. U.S.—^Rlce v. Santa Fe Elevator 
Corp., Ill.. 67 S.Ct 1146. 831 U.S. 
218, 91 L.Ed. 1447. 

80. N.Y.—^Kurls v. Pepper Poultry 
Co., 21 N.Y.S.2d 791, 174 Mlsc. 801. 

81. U.S.—^Reconstruction Finance 
Corp. V. Central Republic Trust 
Co., D.C.I11., 17 F.Supp. 263, affirm¬ 
ed, C.C.A., Reconstruction Finance 
Corp. V. McCormick. 102 F.2d 305. 
certiorari denied McCormick v. Re¬ 
construction Finance Corporation. 

60 S.Ct. 90, two cases, 308 U.S. 558. 
84 Li.Ed. 469, Werner v. Reconstruc¬ 
tion Finance Corp-, 60 S.Ct. 90, 308 
U.S. 658, 84 L.Ed. 469, Bele v. Re¬ 
construction Finance Corp., 60 S.Ct. 
90, 308 U.S. 558, 84 L.Ed. 469. and 
Utility & Industrial Corp. v. Recon¬ 
struction Finance Corp., 60 S.Ct. 90, 
308 U.S. 558, 84 L.Ed. 469. 

82. U.S.—^People of State of Califor¬ 
nia V. Zook, Cal., 69 S.Ct. 841, 336 
U.S. 725, 93 L.Ed. 1005, rehearing: 
denied 69 S.Ct. 1152, 337 U.S. 921, 
93 LuEd. 1729. 

83. U.S.—^People of State of Cali¬ 
fornia V. Zook, supra. 

84. U.S.—^Hines v. Davldowltz, Pa., 

61 S.Ct. 399, 312 U.S. 62, 86 L.Ed. 
681. 

85. U.S.—Great Lakes Dredge & 
Dock Co. V. Charlet, C.C.A.La., 134 
F.2d 213, affirmed 63 S.Ct. 1070, 319 
U.S. 293, 87 L.Ed. 1407. 

86. U.S.—Penn Dairies v. Milk Con¬ 
trol Commission of Pennsylvania, 
Pa., 68 SXX G17, 818 U.a 261, 87 
li.Bd. 748. 


Idaho.—^Twln Falls County v. Hul- 
bert 156 P.2d 319, 66 Idaho 128. 
reversed on other grounds 66 S.Ct. 
444, 327 U.S. 103, 90 L.Ed. 560. 

37. U.S.—^People of State of Califor¬ 
nia V. Zook, Cal., 69 S.Ct 841, 336 

U. S. 726, 93 L.Bd. 1006, rehearing 
denied 69 S.Ct. 1152, 337 U.S. 921, 
93 L.Ed. 1729—^Rice v. Santa Fe 
Elevator Corp., Ill., 67 S.Ct. 1146, 
331 U.S. 218, 91 L.Ed. 1447—Allen- 
Bradley Local No. 1111, United 
Electrical, Radio and Machine 
Workers of America v. Wisconsin 
Employment Relations Board, Wis., 
62 S.Ct. 820, 315 U.S. 740, 86 L.Ed. 
1154—^Kelly v. State of Washing¬ 
ton, Wa.sh.. 58 S.Ct. 87, 302 U.S. 1, 
82 L.Ed. 3—Napier v. Atlantic 
Coast Line R. Co., Ga. & Wis., 47 
S.Gt. 207, 272 U.S. 605, 71 L.Ed. 
432—^Aerated Products Co. of Phil¬ 
adelphia, Pa., V. Department of 
Health of State of N. J., D.aN.J., 
59 F.Supp. 652, affirmed, C.C.A., 159 
F.2d 861. 

Ala.—^Alabama State Federation of 
Labor v. McAdory, 18 So.2d 810, 246 
Ala. 1, certiorari dismissed 65 S. 
Ct. 1384, 325 U.S. 450, 89 L.Ed. 1725. 
N.J.—^New Jersey Bell Tel. Co. v. 
Communications Workers of Ameri¬ 
ca, N. J. Traffic Division No. 55. 
CIO. 75 A.2d 721, 5 N.J. 364—State 

V. Traffic TeL Workers' Federation 
of N. J., 66 A.2d 616, 2 N.J. 335, 9 
A.L.R.2d 854—B. R. Waldron & 
Sons Co. V. Milk Control Board of 
New Jersey, 85 A.2d 27, 131 N.J. 
Law 267, affirmed 86 A.2d 920, 131 
N.J.Law 388. 

N.Y.—^Davega City Radio v. State La¬ 
bor Relations Board, 22 N.E.2d 145, 
281 N.Y. IS—^Mayer Bros. Poultry 
Farms v. Meltzer, 80 N.Y.S.2d 874, 
274 App.Dlv. 169, appeal denied 83 
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N.T.S.2d 228, 274 App.Dlv. 877— 
People V. Harkavy, 81 N.Y.S.2d 637, 
192 Mlsc. 580—Coronet Hotel Corp. 
V. Coster. 92 N.Y.S.2d 874. 

Clearly manifested intent 
Congress cannot be held to have 
Intended to supersede or suspend ex¬ 
ercise of reserved powers of state by 
statute, even when that may be done, 
except so far as its purpose to do so 
is clearly manifested.—^Allegheny 
Ludlum Steel Corp. v. Kelley, 49 N.Y. 
S.2d 762, 184 Mlsc. 47, affirmed 56 N. 
Y.S.2d 196, 269 App.Dlv. 805, affirmed 
64 N.E.2d 352, 295 N.Y. 607, reversed 
on other grounds 67 S.Ct. 1026, 830 
U.S. 767, 91 L.Ed. 1234. 

Methods of gathering evidence 
Congress would not be assumed to 
have had the intention, in absence of 
an unequivocal Indication of such in¬ 
tention, to circumscribe the power of 
the state to provide by constitution 
and statutes certain specific methods 
by which the state might exercise its 
fundamental power of gathering evi¬ 
dence of criminality by wire tapping 
and of prosecuting crime.—^Harlem 
Check Cashing Corp. v. Bell, 68 N.E. 
2d 854, 296 N.Y. 16. 

Begrnlatlon of activities of employees 
Congress must clearly manifest an 
intention to regulate for itself activi¬ 
ties of its employees, which are apart 
from their governmental duties, be¬ 
fore the police power of the state is 
powerless.—^Railway Mail Ass’n v. 
Corsi, N.Y., 65 SXIt 1483, 326 U.S. 
88, 89 L.Ed. 2072. 

88. N.Y.—Harlem Check CcLshing 
Corp. V. Bell, 68 N.E.2d 854, 296 N. 
Y. 15—^Black v. Impelliterri, 111 N. 
Y.S.2d 402, 201 Mlsc. 37L 

89. U.S.—Bethlehem Steel Co. v. 
New York State Labor Relations 
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construed, the federal regulation on a subject is 
clearly in conflict with the state regulation on the 
same subject.®® If the claim is a conflict in terms, 
it must be clear that the federal provisions are in¬ 
consistent with those of the state in order to justify 
the thwarting of state regulation the repugnance 
or conflict should be direct and positive so that 
the two acts cannot be reconciled or consistently 
stand together.®® 


Congress will be deemed to have intended to 
supersede local law when and only when the local 
law in terms or in its practical administration con¬ 
flicts with the act of congress, or plainly and 
palpably infringes its policy.®® The test of wheth¬ 
er the state law is valid is whether, under the cir¬ 
cumstances of the particular case, such law stands 
as an obstacle to the accomplishment and execution 
of the full purposes and objectives of congress,®^ 


Board. N.T.. 67 S.Ct. 1026, 330 U.S. 
767, 91 L.Ed. 1234—Cloverleaf But¬ 
ter Co. V. Patterson. Ala.. 62 S. 
Ct 491. 316 U.S. 148. 786. 86 L..Ed. 
754. 1223. 

Cal.—Gerry of California v. Superior 
Court in and for Los Angreles Coun¬ 
ty, 194 P.2d 689. 32 Cal.2d 119. 

D.C.—First Iowa Hydro-Blec. Co-op. 
V. Federal Power Commission. 161 
P.2d 20. 80 U.S.App.D.C. 211. re¬ 
versed on other grounds 66 S.Ct. 
906. 328 U.S. 152, 90 L.Ed. 1143, re¬ 
hearing: denied 66 S.Ct. 1336, 328 
U.S. 879. 90 L.Ed. 1647. 

69 C.J. p 34 note 46. 

90. U.S.—^International Shoe Co. v. 
Plnkus, Ark., 49 S.Ct. 108. 278 U. 
S. 261, 73 L.Ed. 318—Savage v. 
Jones, Ind., 32 S.CL 716, 225 U.S. 
601. 56 L.Ed. 1182. 

N.J.—^B. R. Waldron & Sons Co. v. 
Milk Control Board of New Jersey, 
35 A.2d 27, 131 N.J.Law 267, affirm¬ 
ed 36 A.2d 920, 131 N.J.Law 388— 
Helena Rubinstein. Inc. v. Char¬ 
line's Cut Rate, 36 A.2d 910, 135 N. 
J.Eq. 145. 

N.Y.—Claim of Cassaretakis. 44 N.E. 
2d 391, 289 N.Y. 119, motion denied 
47 N.E.2d 438, 289 N.Y. 838, affirmed 
Standard Dredging Corporation v. 
Murphy, 63 S.Ct. 1067, 319 U.S. 306, 
87 LuEd. 1416—Claim of Bergen, 
44 N.E.2d 391, 289 N.Y. 119, mo¬ 
tion denied 47 N.E.2d 439. 289 N.Y, 
839, affirmed International Elevat¬ 
ing Co. V. Murphy, 63 S.Ct. 1067, 
319 U.S. 306, 87 L.Ed. 1416—Claim 
of Sheredos, 44 N.E.2d 391, 289 
N.Y. 119, motion denied 47 N.E.2d 
439, 289 N.Y. 839, appeal dismissed 
Lake Tankers Corporation v. Mur¬ 
phy, 63 S.Ct. 1126, 319 U.S. 412. 87 
L.Ed. 1483—Claim of Elnowlson, 
44 N.E.2d 391, 289 N.Y. 119, appeal 
dismissed Matton Steamboat Co. v. 
Murphy, 63 S.Ct. 1126, 319 U.S. 412, 
87 L.Ed. 1483—Claim of Schein, 44 
N.E.2d 391, 289 N.Y. 119—Claim of 
Smith, 44 N.E.2d 391, 289 N.Y. 119. 
Bzpress prohlbltloxi or essential oon- 
ffiot 

In order to obtain relief from en¬ 
forcement of state police regulations 
on the claim that federal regulations 
had preempted the field, it must ap¬ 
pear that there is in effect an ex¬ 
press prohibition against state regu¬ 
lation, or that there is such an essen- 
^tlal conflict between state and fed¬ 


eral laws and regulations as that 
compliance with the one is defiance 
of the other and therefore a pro¬ 
hibition against state regulations 
must be implied.—Cloverleaf Butter 
Co. V. Patterson. C.C.A.Ala., 116 P.2d 
227, reversed on other grounds 62 
S.Ct 491, 315 U.S. 148, 828, 86 L.Ed. 
754, 1223. 

Blfference In requirements 
Before federal law can be held to 
have superseded a local or state reg¬ 
ulation, requirements of respective 
statutes must differ in substantial re¬ 
spects.—Coronet Hotel Corp. v. Cos¬ 
ter, 92 N.Y.S.2d 364, 196 Misc. 610, 
opinion amended on other grounds 92 
N.Y.S.2d 874. 

91. U.S.—^People of State of Cali¬ 
fornia V. Zook, Cal., 69 S.Ct. 841, 
336 U.S. 725, 93 L.Ed. 1005, rehear¬ 
ing denied 69 S.Ct. 1152, 337 U.S. 
921. 93 L.Ed. 1729—Cloverleaf But¬ 
ter Co. V. Patterson, Ala., 62 S.Ct 
491, 316 U.S. 148, 828, 86 L.Ed. 754, 
1223. 

When the prohibition of state ac¬ 
tion is not specific but merely infer¬ 
able from the scope and purpose of 
the federal legislation, it must be 
clear that the federal provisions are 
inconsistent with those of the state 
in order to justify the thwarting of 
state regulation. 

U.S.—Cloverleaf Butter Co. v. Pat¬ 
terson, supra. 

D.C.—^First Iowa Hydro-Elec. Co-op. 
V. Federal Power Commission, 161 
P.2d 20, 80 U.S.APP.D.C. 211, re¬ 
versed on other grounds 66 S.Ct. 
906, 328 U.S. 152, 90 L.Ed. 1143, 
rehearing denied 66 S.Ct. 1336, 328 
U.S. 879, 90 L.Ed. 1647. 

92. U.S.—^Kelly v. State of Washing¬ 
ton, Wash., 68 S.Ct. 87, 802 U.S. 1. 
82 L.Ed. 3—^Missouri, EL & T. Ry. 
Co. V. Haber, Kan., 18 S.Ct. 488, 
169 U.S. 613, 42 L.Ed. 878—Sinnot 
v. Davenport, Ala., 22 How. 227, 
16 L.Ed. 243—^Reconstruction Fi¬ 
nance Corp. V. Central Republic 
Trust Co., D.C.I11., 17 P.Supp. 263, 
affirmed, C.C.A,, Reconstruction Fi¬ 
nance Corp. V. McCormick, 102 F. 
2d 305, certiorari denied McCor¬ 
mick V. Reconstruction Finance 
Corp., 60 S.Ct. 90, two cases, 808 
U.S. 558, 84 L.Ed. 469, Werner v. 
Reconstruction Finance Corp., 60 
S.Ct. 90, 308 U.S. 568, 84 L.Ed. 469, 
Bole ▼« Reconstruction Finance 
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Corp., 60 S.Ct. 90, 308 U.S. 668, 84 
L.Ed. 469, and Utility & Indus¬ 
trial Corp. V. Reconstruction Fi¬ 
nance Corp., 60 S.Ct. 90, 308 U.S. 
558. 84 L.Ed. 469. 

N.J.—^B. R. Waldron & Sons Co. v. 
Milk Control Board of New Jersey, 
35 A.2d 27. 131 N.J.Law 267, affirm¬ 
ed 36 A.2d 920, 131 N.J.Law 388. 
N.Y.—Recknagel v. Flnkelsteln, 86 
N.Y.S.2d 611, 275 App.Dlv. 684— 
Coronet Hotel Corp. v. Coster, 92 N. 
Y.S.2d 364, 196 Misc. 610, opinion 
amended on other grounds 92 N.Y. 
S.2d 874. 

Tex.—Southwestern Greyhound Lines 
V. Railroad Commission of Texas, 
99 S.W.2d 263, 128 Tex. 560, 109 
A.L.R. 1236. 

Necessity of spedflo action 

Where congress and the states 
have concurrent power, the action of 
congress must be specific in order 
to be paramount. 

U.S.—Southern R. Co. v. Reid, N.C., 
82 8.CL 140, 222 U.S. 424, 56 L.Ed. 
257. 

Wis.—Meier v. Smith, 36 N.W.2d 462, 
264 Wis. 70. 

93. U.S.—Southern Pacific Co. v. 
State of Arizona ex rel. Sullivan, 
Aria, 65 S.Ct 1515, 325 U.S. 761, 
89 L.Ed. 1015. 

N.Y.—Coronet Hotel Corp. v. Coster, 
92 N.Y.S.2d 364, 196 Misc. 610, opin¬ 
ion amended on other grounds 92 
N.Y.S.2d 874 —Wong v. Finkelstein, 
84 N.Y.S.2d 631, 198 Misc. 289, re¬ 
versed on other grounds 87 N.Y. 
S.2d 226, 275 App.Dlv. 686, affirmed 
86 N.E.2d 563, 299 N.Y. 205, certio¬ 
rari denied 70 S.Ct 100, 338 U.S. 
859, 94 L.Ed. 526. 

AH act passed under the police 
power of a state cannot be caat 
aside as inconsistent with federal 
statutes unless an actual repugmancy 
exists, or congress has completely 
taken over the legislative field.— 
American Federation of Labor v. 
Watson, D.C.Fla., 60 F.Supp. 1010, 
reversed on other grounds 66 S.Ct 
761, 327 U.S. 682, 90 L.Ed. 873. 

94. U.S.—Cloverleaf Butter Co. v. 
Patterson. Ala., 62 S.Ct. 491. 315 
U.S. 148, 828. 86 L.Ed. 764, 1223— 
Hines v. Davldowitz. Pa., 61 S.Ct 
399. 812 U.S. 62, 85 L.Ed. 581. 

Cal.—^Ex parte Morgan, 194 P.2d 800« 
86 CaLApp.2d 217* 
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and a state law will not be considered in conflict 
with federal statutes if it does not impede the 
execution of the will and purpose of congress.^® 
In other words, in determining whether state law 
has been superseded by federal law, the test is not 
whether a state law happens to block action which 
a federal agency may chance to approve, but wheth¬ 
er the state law frustrates the operation of the fed¬ 
eral law and prevents accomplishment of its pur¬ 
pose, and, if it does, only then must the state law 
yield.^® A state statute is in conflict with a fed¬ 
eral statute when one may incur the penally of the 
federal statute by obeying the state statute or vice 

versa.®7 

The fact that the police powers of the states 
were to be superseded by a federal act may be 
evidenced in several ways.®® The scheme of fed¬ 
eral regulation may be so pervasive as to make 
reasonable the inference that congress left no room 
for the states to supplement it;®® the act of con¬ 
gress may touch a field in which the federal inter¬ 
est is so dominant that the federal system will be 
assumed to preclude enforcement of state laws on 
the same subject;^ the object sought to be obtained 
by the federal law and the character of obligations 
imposed by it may reveal the same purpose;® or 
the state policy may produce a result inconsistent 
with the objective of the federal statute.® Where 
congress enacts a measure of great scope and de¬ 
tail within the field of its competency, the com¬ 
pleteness of the coverage standing alone is sub¬ 
stantial evidence of an intent to exclude state legis¬ 
lation on the subject,4 but the strength of the in¬ 
ference varies with the circumstances,® and the in¬ 
tent to exclude state action is not to be inferred 
from the mere fact that congress has seen fit to 

OJlL—E x parte Bledsoe, CrJlpp., 227 
P.2d 680. 

95. Cal.—Bx parte Morgan, 194 P,2d 
800. 86 Cal.App.2d 217. 

98. D.a—^Elrat Iowa Hydro-Elec. 

Co-op, V. Federal Power Commis¬ 
sion, 161 P.2d 20, 80 U.SJSLpp.D,a 
211, reversed on other grrounds 66 
S.Ct. 906, 328 IJ.S. 152, 90 L.Ed. 

1148, rehearing denied 66 S.Ct. 1386, 

828 U.S. 879, 90 L.Bd. 1647. 

97- U.S.—American Federation of 
Labor ▼. Watson, D.CLFla., 60 F. 

Supp. 1010, reversed on other 
grounds 66 aCt 761, 827 U.a 682, 

90 LJSdL 878. 

9a u.a— ‘Rice ▼. Santa Fe Elevator 
Corp., ni., 67 act 1146, 831 U.a 
218, 91 L.Ed. 1447. 

99. U.S.—Rice ▼. Santa Fe Elevator 
Corp., supra. 

Less pervasive regulatoxar plan 
Where a matter on which the state 


circumscribe the state legislation and to occupy a 
limited field.® On the other hand, the expression 
of a purpose of a federal act to limit the exertion of 
state power in some respects strongly suggests that 
congress intended not otherwise to trammel the- 
exercise of state power in the same area,^ and con¬ 
gress, by striking out of a statute provisions in^ 
previous acts prohibiting concurrent action by the 
states, has been held to evidence an intent that con¬ 
current state reg^ations should be in order under 
later acts.® 

Collaboration, Where the government has pro¬ 
vided for collaboration between the federal govern¬ 
ment and the state, the courts should not find con¬ 
flict® 

(3) Powers Reserved to States and Infringe- 
I ment by United States 

(a) In general 

(b) Federal action not invading reserved' 

powers of states 

(c) Surrender of state sovereignty and. 

coercion of state 

(a) In General 

Under the federal Constitution, every state or the 
people possess every power of civil government the ex¬ 
ercise of which Is not In conflict with the powers dele¬ 
gated to the United States or prohibited to the states, 
and the federal government may not encroach on such' 
reserved powers of the states or Interfere with the states 
within the limits of state sovereignty. 

In order to maintain the balance of the federal 
system, due recognition of the powers belonging to 
the states must be had.i® Under the Tenth Amend¬ 
ment to the federal Constitution reserving powers 
to the states, every state or the people possess- 

opinion amended on other grounds < 
92 KY.S.2d 874. 

U.a—Mints V. Baldwin, N.Y„ 58. 
act 611 , 289 U.a 846. 77 L.Ed. 
1245. 

D.C.—First Iowa Ejrdro-Elee. Co-op. 

V. Federal Power Commission, 151 
F.2d 20, 80 U,S.App.D.C. 211, re¬ 
versed on other grounds 66 S.Ct 
906, 328 U.a 152, 90 L.Ed. 1143, re¬ 
hearing denied 66 S.Ct 1386, 328 U. 
a 879, 90 L.Bd. 1647. 

a Wis.—Meier v. Smith, 86 N.W.2d ' 
462, 254 Wis. 70. 

U.S.—Union Brokerage Co. v. Jen- - 
sen, Minn., 64 S.Ct 967, 822 U.S. 

202, 88 L.Bd. 1227, 162 AJLuR. 1072. 

10. U.S.—^Milk Wagon Drivers Un¬ 
ion of Chicago, Local 763, v. Mea- 
dowmoor Dairies, Ill., 61 S.Ct 652, 

812 U.a 287, 86 L.Bd. 836, 132 A.L. 

R. 1200, rehearing denied 61 S.Ct , 
808, 812 U.a 716, 85 L.Bd. 1145. 


asserts the right to act is regulated 
by a federal act the federal scheme 
prevails even though it is a more 
modest loss pervasive regulatory 
plan than that of the state.—Rice v. 
Santa Fe Elevator Corp., supra, 

L U.a—Rice V. Santa Fe Elevator 
Corp., supra. 

2m U.S.—Rice v. Santa Fs Elevator 
Corp., supra. 

3m U.S.—Rice V. Santa Fe Elevator 
Corp., supra. 

-4, Wis.—Wisconsin Labor Relations 
Board v. Fred Ruepdng Leather Co., 
279 N.W. 678, 228 Wis. 473, 117 A. 
L.R. 898. 

Sm Wis.—Wisconsin Labor Relations 
Board v. Fred Rueping I^eather 
Co., supra. 

Bm N.T.—Coronet Hotti Corp. v. Cos¬ 
ter, 92 N.T.S.2d 864, 196 Mlse. 610, 
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every power of civil government the exercise of 
which is not in conflict with the powers delegated 
to the United States or prohibited to the states, 
-and it is generally the rule that the federal govern¬ 


ment may not encroach on such reserved powers of 
the states,or, as otherwise expressed, that the 
United States may not interfere with the states 
within the limits of state sovereignty.^* Adher- 


11. Colo.—Cook V. City of Delta. 64 
P.2d 1257, 100 Colo. 7. 

—^Home Owners' Loan Corp. v. 
Arlans, 34 A.2d 228, 21 N.J.Misc. 
339. 

Or.—^U. S. Fidelity & Guaranty Co. v. 
Bramwell, 217 IP. 332, 108 Or. 261, 
32 A.L.R. 829. 

IPiixpose and effeot of Tenth Aniend- 
ment 

(1) The Tenth Amendment is mere¬ 
ly declaratory of the relationship be¬ 
tween the national and state govern¬ 
ments as it was established by the 
Constitution before the amendment, 
and its purpose was to allay fears 
that the new national government 
might seek to exercise powers not 
granted and that the states might 
•not be able to exercise fully their 
reserved powers.—XT. S. v. Darby, Ga., 
61 S.Ct. 461, 312 U.S. 100, 667, 85 L. 
Fd. 609, 182 A.L.R. 1430—^In re Fidel¬ 
ity Assur. Ass’n, D.C.W.Va., 42 F. 
Supp. 973, reversed on other grounds 
129 F.2d 442, affirmed 63 S.Ct. 807, 
318 U.S. 608, 87 L.Ed. 1032. 

(2) Under the provision of the 
Tenth Amendment that powers not 
delegated to United States by Con¬ 
stitution or prohibited by it to states 
are reserved to states respectively, or 
to the people, sovereign power if 
vested in the state government re¬ 
mains unaltered except as far as 
granted to the government of the 
United States which can claim no 
powers which are not granted to it by 
the Constitution, and the powers ac¬ 
tually granted must be such as are 
•expressly given or given by neces¬ 
sary implication.—^Kuris v. Pepper 
Poultry Co.. 21 N.T.S.2d 791, 174 Misa 
« 01 . 

(3) The reservation of powers to 
the states by the Tenth Amendment 
.protected, and did not destroy, their 
•right to make contracts and to give 
consents where that action would 
not contravene the provisions of the 
•Constitution.—^U. S. v. Beklns, Cal., 
68 S.Ct 811, 304 U.S. 27, 82 L.Ed. 
1137, rehearing denied U. S. v. Be¬ 
klns. 58 S.Ct. 1043, 304 U.S. 689, 82 
L.Ed. 1549, and Lindsay-Strathmore 
Irr. Dlst. V. Bekins, 58 S.Ct. 1044, 304 
U.S. 689, 82 L.Ed. 1649. 

£aw8 held within reserved power of 
states 

N.Y.—^Avon Western Corp. v. Wool- 
ley, 42 N.Y.S.2d 690, 266 App.Dlv. 
529, affirmed 52 N.E.2d 587, 291 
N.Y. 687, motion granted 68 N.E. 
2d 678. 291 N.Y. 828. 

12. U.S.—^U. S. V. Butter, Mass., 66 
S.Ct. 312, 297 U.S. 1, 80 L.Ed. 477, 
102 A.L.R. 914—Davis v. Boston 
ft M. B. Co., C.C.A.Masa., 89 F.2d 


868—Greenwood County v. Duke 
Power Co., C.C.A.S.C., 81 P.2d 986, 
reversed on other grounds 57 S.Ct. 
202, 299 U.S. 259. 81 L.Ed. 178— 
U. S. V. Kahriger, D.C.Pa., 105 P. 
Supp. 322—^E1 Paso Electric Co. v. 
Elliott, D.C.Tex., 16 P.Supp. 81, re¬ 
versed on other grounds, C.C.A.. 
Elliott V. El Paso Electric Co., 88 
F.2d 505, certiorari denied El Paso 
Electric Co. v. Elliott, 57 S.Ct. 945. 
301 U.S. 710. 81 L.Ed. 1863, and 
Perrin v. Elliott. 67 S.Ct 945, 301 
U.S. 710, 81 L.Bd. 1863—Hume- 
Sinclair Coal Mining Co. v. Nee, D. 
C.Mo., 12 F.Supp. 801. 

Vulnerability to Tenth Amendment 
It is when federal legislation at¬ 
tempts to confer power on the na¬ 
tional government that is not within 
the express or implied powers given 
by the Constitution that the legisla¬ 
tion becomes vulnerable to the Tenth 
Amendment.—U. S. v. 2.74 Acres of 
land in WilLiamson County, D.C.I11., 
32 F.Supp. 66. 

Impairment or abridgment of powers 
In the exercise of their reserved 
powers, the states act as independ¬ 
ent sovereignties and their right to 
exercise such powers cannot be im¬ 
paired or abridged by any federal 
statutes.—State v. Frach, 94 P.2d 
143, 162 Or. 602. 

13. U.S.—State of North Carolina v. 
U. S., N.C.. 66 S.Ct 1260, 325 U.S. 
507, 89 L.Ed. 1760, rehearing denied 
66 S.Ct 9, 326 U.S. 803, 90 L.Ed. 
489, and Davis v. U. S., 66 S.Ct. 
10, 326 U.S. 803, 90 L.Ed. 489— 

U. S. V. Butter, Mass., 56 S.Ct. 312, 
297 U.S. 1, 80 L.Ed. 477, 102 A.L.R. 
914—^Hopkins Federal Savings & 
Loan Ass’n v. Cleary, Wis., 66 S. 
Ct. 235, 296 U.S. 315, 80 L.Ed. 251, 
100 A.L.R. 1403—^Reliance Building 
& Loan Ass'n v. Cleary* Wis., 56 
S.Ct 235, 296 U.S. 315, 80 L.Ed. 251, 
100 A.L.R. 1403—Northern Building 
& Loan Ass'n v. Cleary, Wis., 66 S. 
Ct. 235, 296 U.S. 316, 80 L.Ed. 251. 
100 A.L.R. 1403—Glicker v. Michi¬ 
gan Liquor Control Commission, 
C.C.A.Mlch., 160 P.2d 96—Davis 

V. Edison Electric Illuminating Co. 
of Boston, C.C.A.Mass., 89 F.2d 
893, reversed on other grounds 57 
S.Ct 904, 801 U.S. 619, 81 L.Ed. 
1307, 109 A.L.R. 1319—^Davls v. 
Boston & M. R. Co., C.C.A.Ma8S., 
89 F.2d 368—Stevens v. U. S., C.C.A. 
Mass., 89 F.2d 161, reversed on 
other grounds U. S. v. Stevens, 68 
S.Ct. 388, 302 U.S. 628, 82 L.Ed. 484 
—Dixon V. Steele, D.C.Mo., 104 P. 
Supp. 904—U. S. V. D1 Carlo, D.C. 
Ohio, 102 F.Supp. 597—^U. S. v. Jeff¬ 
ers, D.C.Or., 90 P.Supp. 856—Blu- 
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ford V. Canada, D.C.Mo., 82 F.Supp. 
707, appeal dismissed, C.C.A., 119 F. 
2d 779—Chester C. Fosgate Co. v. 
Kirkland, D.C.Fla., 19 F.Supp. 152— 
Hume-Sinclalr Coal Mining Co. v. 
Nee, D.C.MO., 12 P.Supp. 801—U. S. 
V. Seven Oaks Dairy Co., D.C.Mas8., 
10 P.Supp. 995—^Acme, Inc., v. Bes¬ 
son, D.C.N.J., 10 P.Supp. 1—Wash¬ 
ington Water Power Co. v. City of 
Coeur d'Alene, D.C.Idaho, 9 F.Supp. 
263—^U. S. V. Greenwood Dairy 
Farms, D.C.Ind., 8 F.Supp. 398, ap¬ 
peal dismissed. C.C.A., 76 F.2d 1020 
—U. S. V. Mills, D.C.Md., 7 P.Supp. 
547, case dismissed, C.C.A., 77 F. 
2d 1019—^U. S. V. Canadian OPac. Ry. 
Co., D.C.Wash., 4 F.Supp. 851, af¬ 
firmed, C.C.A., Canadian Pac. R. Co. 
V. U. S., 73 P.2d 831. 

Cal.—^Riviello v. Journe 3 nnen Barbers, 
Hairdressers and Cosmetologists' 
Intern. Union of America, Local No. 
148, 199 P.2d 400, 88 Cal.App.2d 
499. 

D.C.—Township of Franklin, Somer¬ 
set County, N. J. v. Tugwell, 85 F. 
2d 208, 66 APP.D.C. 42. 

N.J.—^Home Owners' Loan Corp. v. 
Arlans, 34 A.2d 228, 21 N.J.Misc. 
339. 

N.Y.—^Agostini v. De Antueno, 99 N. 
Y.S.2d 246, 199 Misc. 191—W. H. H. 
Chamberlin, Inc., v. Andrews, 286 
N.Y.S. 242, 159 Misc. 124, modified 
on other grounds 2 N.E. 2d 22, 271 
N.Y. 1, 106 A.L.R. 1519, affirmed 67 
S.Ct 122, 299 U.S. 615, 81 L.Ed. 380, 
rehearing denied 67 S.Ct. 926, 301 

U. S. 714, 81 L.Bd. 1366—Wuebker 

V. James, 58 N.Y.S.2d 671. 

Pa.—^U. S. V. Board of Finance and 
Revenue, 85 A.2d 156, 369 Pa. 386 
—Commonwealth v. First Nat. 
Bank ft Trust Co. of Easton, 164 A. 
879, 303 Pa. 241. 

59 C.J. p 88 note 48. 

Burden on Instrumentalities 
Instrumentalities of state govern¬ 
ment must not be burdened by ac¬ 
tivities of federal government with¬ 
out express constitutional permission. 
—Saxe V. Anderson, D.C.N.T., 19 F. 
Supp. 21, affirmed, C.CA, Saxe v. 
Shea, 98 F.2d 83, certiorari dismissed 
59 S.Ct 465, 805 U.S. 665, 88 LuEd. 
482. 

Consent to exerdse of privilege 
When congress gives Its consent 
to the exercise of any privilege with¬ 
in the constitutional Jurisdiction of 
the federal government, it does not 
grant a right to Invade rights strict¬ 
ly within the jurisdiction of the state. 
—^Pike Rapids Power Co. v. Mlnnea^ 
polls, St. P. ft S. S. M. R. Co., C.CAu 
Minn., 99 F.2d 902, certiorari denied 
Minneapolis, St. P. ft S. S. M. R. Co. 
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ence to the determination of the framers of the 
Constitution to preserve unimpaired state self-gov¬ 
ernment in all matters not committed to the federal 
government is incumbent equally on the federal 
government and the states,and state powers can 
neither be appropriated on the one hand nor ab¬ 
dicated on the other.^5 So congress cannot impose 
limitations on the express authority reserved to the 
states, particularly when the exercise of the power 
of the state is limited to a state purpose.^® 

The nation may not in the exercise of its powers 
prevent a state from discharging the ordinary func¬ 
tions of governments^ The federal government 
has no power to control the power or authority of 
the states except as such power may have been ex¬ 
pressly granted, or as may be necessary to maintain 
the acknowledged powers of the federal govern¬ 
ment and such government possesses no inherent 
power with respect to the internal affairs of the 
states, especially with regard to legislation.^® The 
people of the state may write such provisions into 
their constitution as they see fit, subject only to 
applicable provisions of the federal Constitution,®® 
and provisions of the state constitution may not be 
changed by acts of congress.®^ Also, while legisla¬ 


tion by congress may supersede that of a state in 
a particular instance, congress cannot repeal a 
state law.®® A federal administrative body cannot 
control the operation or construction of a state 
law;®® and even if a federal body has the right 
to exercise the judicial function of interpreting fed¬ 
eral statutes, it does not possess the exclusive right 
to interpret a statute of one of the states and to 
decide the relation between the state legislation and 
its own act.®^ 

Generally, the matter of control over the ofl5cers 
and agents of the state is exclusively within the 
province of the state, free from interference by 
the United States;®® and the federal government 
cannot grant power to an agency of the state 
which the state itself has not seen fit to grant.®® 
The establishment of courts of justice within each 
state according to its laws, and of the procedure in 
conjunction therewith, is within the exclusive prov¬ 
ince and duty of the state legislatures.®^ Accord¬ 
ingly, subject to the limitations imposed by the fed¬ 
eral Constitution,®® the state, in providing its own 
jurisdictional tribunals, has the right to control and 
restrict their judicial functions and jurisdiction ac¬ 
cording to its own pleasure,®® and the state has 


V. Pike Rapdds Power Co., 69 S.Ct. 
362, 806 U.S. 660. 83 L.Ed. 428, rehear¬ 
ing: denied 59 S.Ct. 487, 806 U.S. 667, 
83 L.Ed. 1062, certiorari denied Pike 
Bapids Power Co. v. Minneapolis, St. 
P. & S. S. M. R. Co., 69 set. 488, 
306 U.S. 640, 83 L..Ed. 1040. 

14. U.S.—Carter v. Carter Coal Co., 
APP.D.C., 56 S.Ct. 855, 298 U.S. 238, 
80 L.Ed. 1160. 

15. U.S.—Carter v. Carter Coal Co., 
supra. 

16. N.T.—People ex rel. Gillett v. 
De Lamater, 283 N.Y.S. 499, 167 
Mlsc. 711, reversed on other 
grounds 287 N.Y.S. 979, 247 App. 
Div. 246. 

17. U.S.—South Carolina v. U. S., Ct. 
Cl., 26 S.Ct. 110, 199 U.S. 487, 50 
L.Ed. 261, 4 Ann.Cas. 787. 

La—City of Alexandria v. Breard, 47 
So.2d 653, 217 La 820, affirmed 
Breard v. City of Alexandria La, 
71 S.Ct. 920, 341 U.S. 622, 96 L.Ed. 
1233, rehearing: denied 72 S.Ct. 21, 
342 U.S. 843, 96 LJBld. 637. 

1& Wash.—^Boeing: Aircraft Co. v. 
Reconstruction Finance Corp., 171 
P.2d 838, 25 Wash.2d 652, 168 AL. 
R. 539, appeal dismissed Boeing: 
Aircraft Co. v. King: County, Wash., 
67 S.Ct. 972, two cases, 830 U.S. 803, 
91 L.Ed. 1262. 

19. U.S.—Carter v. Carter Coal Co., 
APP.D.C., 56 S.Ct 856, 298 U.S. 238, 
80 L.Ed. 1160. 


20. N.Y.—Canteline v. McClellan, 26 
N.B.2d 972, 282 N.Y. 166. 

59 C.J. p 19 note 81 [h] (3). 

21. Wash.—^Boeing* Aircraft Co. v. 
Reconstruction Finance Corp., 171 
P.2d 838, 25 Wash.2d 652, 168 A 
L.R. 539, appeal dismissed Boeing: 
Aircraft Co. v. King: County, Wash., 
67 S.Ct. 972, two cases, 380 U.S. 
803, 91 L.Ed. 1262. 

Power as to admlssloa 
Althougrh congress may determine 
the circumstances under which a 
state may be admitted into the Un¬ 
ion, that fact does not g:lve congress 
any power to chang:e or modify either 
directly or indirectly the provisions 
of the state constitution.—^Boeing: 
Aircraft Co. v. Reconstruction Fi¬ 
nance Corp., 171 P.2d 838, 29 Wash. 
2d 652, 168 AL.R. 539, appeal dis¬ 
missed Boeing: Aircraft Co. v. King: 
Coxmty, Wash., 67 S.Ct 972, two cas¬ 
es, 830 U.S. 803, 91 L.Ed. 1262. 

22. U.S.—Ginsberg: v. Llndel, C.CJL 
Iowa, 107 F.2d 721. 

23. Cal.—Union Oil Co. of California 
V. Johnson, 137 P.2d 706, 68 Cal. 
App.2d 636. 

24. I>.C.—Arkansas Power & Light 
Co. V. Federal Power Commission, 
166 P.2d 821, 81 U.S.APP.D.C. 178, 
reversed on other grounds 67 S.Ct 
968, 330 U.S. 802, 91 L.Ed. 1261, re¬ 
hearing denied 67 S.Ct 1090, 330 U. 
S. 856, 91 L.Ed. 1297. 

25. NJ".—Morgan v. Civil Service 
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Commission, 86 A2d 898, 131 N.J. 
Law 410. 

59 C.J. p 19 note 81 [h] (10). 
XTulllfication of control 
An unexpressed purpose to nullify 
control of a state over its officers 
and agents is not lightly to be at¬ 
tributed to congress.—^Parker v. 
Brown, CaJ., 68 S.Ct 307, 317 U.S. 
841, 87 L.Ed. 315. 

Qnaiiflcatloiis 

Power of states to prescribe the 
Qualifications of their own officers is 
exclusive and tree from external in¬ 
terference except so far as plainly 
provided for by federal Constitution. 
N.J.—^Morgan v. Civil Service Com¬ 
mission, 86 A2d 898, 131 N.J.Law 
410. 

Pa—^P etition of Maxman's Nomina¬ 
tion, 49 Pa.Dlst & Co. 141. 

59 aj. p 19 note 81 [h] (9). 

26. N.J.—Driscoll v. Burllngton- 
Bristol Bridge Co., 86 A2d 201, 8 N. 
J. 488. 

27- N.Y.—Kurls V. Pepper Poultry 
Co., 21 N.Y.S.2d 791, 174 Misc. 801. 
System of courts and form of remedy 
State may adopt such system of 
courts and form of remedy as it sees 
fit.—Broderick v. Rosner, N.J., 65 S. 
Ct. 589, 294 U.S. 629, 79 L.Bd. 1100, 
100 AL.R. 1183. 

33m U.S.—Broderick v. Rosner, supra. 

29. Ohio.—Home Owners* Loan Corp. 
V. Sherwin, 18 N.B.2d 992, 59 Ohio 
App. 567, appeal dismissed Home 
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full control over the procedure in its courts, both 
in civil and criminal cases, subject only to the 
qualification that such procedure must not work a 
denial of fundamental rights or conflict with speci¬ 
fic and applicable provisions of the Constitution.^^ 
A federal procedural doctrine unsupported by stat¬ 
ute will not override a state statute governing pro¬ 
ceedings of the state courts.5i 

The state determines and embodies in its own 
law its own public policy outside the field of the 
powers of the United States,32 that is, the public 
policy of a state with respect to any matter can 
be expressed only by an act of its own legislature,^^ 


and congress has no power to fix the public policy 
of the states as to intra-state matters.®^ The state 
and not the federal government may fix or deter¬ 
mine the substantive rules of common law^® or 
statutory rules governing property rights^® applica¬ 
ble within the state, and congress cannot exert con¬ 
trol over individual property rights except in the 
proper exercise of its constitutional powers.27 The 
invasion of purely personal rights, the protection 
of which is within the domain of state power, does 
not come imder the protective shield of general na¬ 
tional sovereignty or of statutes such as the civil 
rights statute.22 


Owners* Loan Corp. v. Welsh, 17 N. 
K2d 270, 134 Ohio St 356. 

59 C.J. p 19 note 31 [h] (8). 
Application of statute relating to fed¬ 
eral appeals to state court proce¬ 
dure see Appeal and Error S 2. 
Contracts 

A state has the exclusive right to 
determine jurisdiction and authority 
of Its state courts to interpret and 
apply and enforce Its laws with re¬ 
spect to contracts made within its 
borders.—^Wuebker v. James, 68 N.T. 
S.2d 671. 

30. U.S.—^Bute ▼. People of State of 
Illinois, Ill., 68 S.Ct 763. 333 U.S. 
640, 92 IhEd. 986—^Murphy v. Mas¬ 
sachusetts, Mass., 20 S.Ct 639, 177 
U.S. 166, 44 L.Bd. 711—Brown v. 
New Jersey. N.J., 20 S.Ct 77, 176 
U.S. 174, 44 L.Bd. 119—Sampsell v. j 
People of State of California, CA 
Cal., 191 F.2d 721, certiorari denied 
72 S.Ct 369, 342 U.S. 929, 96 L. 
Bd. 692. 

Cal.—(People v. Bernstein, 161 F.2d 
381, 70 Cal.App.2d 462. 

Other statements of rule 

(1) A state may regulate the pro¬ 
cedure of its courts in accordance 
with its own conceptions of policy, 
unless in so doing it offends some 
fundamental principle of Justice.— 
Voigt V. Webb, D.C.Wash., 47 F.Supp. 
743. 

(2) Whether proceedings of a state 
tribunal are in accord with the Con¬ 
stitution and laws la primarily a 
question for the state.—^U. S. ex rel. 
Doss V. Llndsley, D.C.I11., 60 F.Supp. 
720, affirmed, C.C.A, 148 P.2d 22, 168 
AL.R. 525, certiorari denied 65 S.Ct. 
1196, 325 U.S. 858, 89 L.Bd. 1978. 
Disdosore of defenses and cro9S de¬ 
mands 

State has the right under the pow¬ 
er reserved to the states under the 
Constitution to require by statute 
that residents and nonresidents alike, 
when sued in state courts, make full 
disclosure of all defenses, counter¬ 
claims, and set-offs.—Wheatley v. 
Martin, D.C.Ark., 62 F.Supp. 109. 

8L N.T.—American Cities Power & 


Light Corp. V. Williams. 74 N.T.S. 
2d 374. 

32. N.Y.—^Moscow Fire Ins. Co. v. 
Bank of New York & Trust Co., 20 
N.B.2d 768, 280 N.Y. 286, reargu¬ 
ment denied 21 N.B.2d 890, 280 
N.T. 848, rehearing denied U. S. 
V. Moscow Fire Ins. Co., 60 S.Ct. 
706, 309 U.S. 697, 84 L.Bd. 1036. 
motion denied 24 N.B.2d 487, 281 N. 
Y. 818, affirmed 60 S.Ct. 725. 309 
U.S. 624, 84 L.Bd. 986. 

Support to national govemmMit 
The state, by virtue of the fact 
that it gives full support to national 
government in conduct of a war, does 
not automatically adopt public policy 
of nation as its own.—^Redding v. 
City of Los Angeles, 185 P.2d 430, 81 
Cal.App.2d 888, certiorari denied 68 
S.Ct 1338, 334 U.S. 826, 92 L.Bd. 
1764, rehearing denied 68 S.Ct. 1511, 
334 U.S. 854, 92 L.Bd. 1776. 

Criminal Jurisprudence 

(1) A state is free to pursue its 
chosen policy of criminal Jurispru-, 
dence as long as it does not run afoul 
of the protective safeguards of the 
federal Constitution.—^Armine v. 
Tines, C.C.AKan., 131 F.2d 827. 

(2) United States cannot impose 
cumulative penalties above and be¬ 
yond those specified by state law for 
infractions of criminal code of state 
by its own citizens.—U. S. v. Con¬ 
stantine, Ala., 56 S.Ct. 223, 296 U.S. 
287, 80 L.Bd. 233, followed in U. S. 
V. Eesterson, 56 S.Ct. 229, 296 U.S. 
299, 80 L.Bd. 24L 

What law to govern 
A state is free to determine in a 
griven matter whether it is to be 
governed by law of forum or by some 
other law, subject to review of a 
federal question.—Trajislt Bus Sales 
V. Kalamazoo Coaches, C.C.AMlch., 
145 F.2d 804. 

33. Cal.—^Redding v. City of Los An¬ 
geles, 186 P.2d 430, 81 Cal.App.2c' 
888, certiorari denied 68 S.Ct. 1338. 
334 U.S. 826, 92 L.Bd. 1754, rehear¬ 
ing denied 68 S.Ct. 1511, 834 U.S 
854, 92 L.Bd. 1776. 

34. U.S.—Hudson-Duncan & Co. v. 
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Wallace, D.C.Or., 21 F.Supp. 295, 
reversed on other grounds, C.CA., 
Wallace v. Hudson-Duncan Co., 98 
F.2d 986. 

Cal.—Sommer v. Metal Trades Coun¬ 
cil of Southern Cal., App., 234 P. 
2d 323—^Rlviello v. Journeymen 
Barbers, Hairdressers and Cosme¬ 
tologists* Intern. Union of America, 
Local No. 148, 199 P.2d 400, 88 Cal. 
App.2d 499. 

Declaration in Merchant Marine 
Act that one of the reasons for fos¬ 
tering merchant marine ds that it 
should be capable of serving as a na¬ 
val and military auxiliary in time of 
war or national emergency is not 
binding on state as though it were 
a declaration of public policy of such 
state.—^Redding v. City of Los An¬ 
geles, 185 P.2d 430, 81 Cal.App.2d 888, 
certiorari denied 68 S.Ct. 1338, 334 
U.S. 825, 92 L.Bd. 1754, rehearing 
denied 68 S.Ct. 1511, 384 U.S. 854, 
92 L.Bd. 1776. 

35. U.S.—^Erie R. Co. v. Tompkins, 
N.T., 58 S.Ct 817, 304 U.S. 64, 82 
L.Bd. 1188, 114 AL.R. 1487. 

N.Y.—^In re E:arlinski*s Estate, 48 N. 

Y.S.2d 40, 180 Misc. 44. 

59 C.J. p 19 note 31 Pi] (5). 

36. N.Y.—In re Karlinski*8 Estate, 
supra. 

37. U.S.—Ginsberg v. Llndel, C.C.A 
Iowa, 107 F.2d 72L 

Ditra-state transactions 

The regulation of the use of pri¬ 
vate property in intra-state transac¬ 
tions is vested exclusively in the 
legislative authority of the states.— 
Strother v. Pacific Gras & Elea Co^ 
211 P.2d 624, 94 CaI.App.2d 525. 
Regulation of businesses 
Persons engaged in businesses sub¬ 
ject only to state control have right 
to pursue those businesses free from 
regulation of federal government.— 
Duke Power Co. v. Greenwood Coun¬ 
ty, C.C.AS.a, 91 F.2d 666, affirmed 
>8 S.Ct 306, 802 U.S. 485, 82 L.Bd. 
181. 

J8. U.S.—Hardyman v. Collins, D.C. 
Cal., 80 F.Supp. 501, affirmed, C.A, 
183 F.2d 808, reversed on other 
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Various other matters generally considered to be 
within the exclusive control of the states and not 
subject to interference by the federal government 
as by action of congress with respect thereto in¬ 
clude the law of contracts within the states,^9 edu¬ 
cation,the disposition of decedent’s estates,in¬ 
heritance law,42 the confinement of persons for in¬ 
sanity,^ 2 marriage and divorce,the title to prop- 
erty,^5 methods of disposition of real property 
within a state, whether inter vivos or testamen¬ 
tary,^ 6 and the organization and dissolution and 
length of existence of corporations subject to the 
jurisdiction of the states.^*^ 

(b) Federal Action Not Invading Reserved 
Powers of States 

The Tenth Amendment of the federal Constitution 
reserving to the states the powers not delegated to the 
federal government does not deprive the federal gov¬ 


ernment of authority to resort to all means for the ex¬ 
ercise of a granted power which are appropriate and 
plainiy adapted to the permitted ends, and whatever 
the obvious or declared purpose may be, congress may 
enact legislation within the scope of its enumerated pow- 
ers, although thereby a policy of a particular state may 
be affected, production in a local business curtailed or 
detroyed, or protection extended to a local Industry. 

The Tenth Amendment of the federal Constitu¬ 
tion reserving to the states the powers not delegated 
to the federal government does not operate as a 
limitation on the powers, express or implied, dele¬ 
gated to the national government,^* and it does not 
deprive the federal government of authority to re¬ 
sort to all means for the exercise of a granted pow¬ 
er which are appropriate and plainly adapted to the 
permitted ends>* Accordingly, actions taken by 
the United States within the states which are valid 
under the commerce power cannot be an invasion 
of the sovereignty of the states in violation of the 


grounds Collins v. Hardyman, 71 
S.Ct. 937, 341 U.S. 661, 95 L.Bd. 
1254. 

Fourteentli Aanendment and Civil 
Bigrhts Act 

It is not intended by Fourteenth 
Amendment and Civil Rights Act that 
all matters formerly within exclu¬ 
sive cognizance of states should be¬ 
come matters of national concern.— 
Snodwen v. Hughes, Ill., 64 S.Ct. 397, 
821 U.S. 1, 88 L.E<1 497, rehearing 
denied 64 S.Ct 778, 321 U.S. 804, 88 
L.Ed. 1090—Charlton v. City of Hia¬ 
leah. aA.Fla., 188 F.2d 421. 

Cansa of action 

Congress cannot create a federal 
cause of action in favor of persons 
injured by private individuals 
through abridgment of rights which 
are not federal constitutional rights. 
—^Whittington v. Johnston, D.CAla., 
102 F.Supp. 352. 

39. N.T.—Wuebker v. James, 58 N.T. 
S.2d 671. 

40. U.S.—Cummlng v. Richmond 
County Board of Education, Ga., 20 
S.Ct 197, 176 U.S. 628, 44 L.Ed. 
262—^McSwain v. County Board of 
Education of Anderson County. P. 
C.Tenn., 104 F.Supp. 861. 

Ohio.—State ex rel. Steinle v. Faust, 
9 NJE.2d 912, 55 Ohio App. 370. 

41. Del.—Alnscow v. Alexander, 89 
A.2d 54, 28 DeLCh. 545. 

Pa.—^In re Winter's Estate, Orph.. 30 
Del.Co. 56. 
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40. Ohio.—Scamman v. Scamman, 
Com.Pl., 90 N.E.2d 617. 

Pa.—U. S. V. Board of Finance and 
Revenue, 85 A.2d 156, 869 Pa. 886. 

43. U.S.—Dixon v. Steela D.C.l£o., 
104 F.Supp. 904. 

44. DeL—Alnscow v. Alexander, 89 
A.2d 54, 28 DeLCh. 546. 


Ind.—Swelgart v. State, 12 N.E.2d 
184, 213 Ind. 157, 114 A.L.R. 1117. 
ProsecTLtiGn for violation of pro¬ 
vision of state constitution prohib¬ 
iting polygamous marriages is a 
purely local matter for state rather 
than federal government, in absence 
of a widespread violation of the law. 
—U. S. V. Barlow, D.autah, 56 F. 
Supp. 795, appeal dismissed 65 S.Ct. 
25, 323 U.S. 805, 89 L.Ed. 642. 

45. Okl.—^Mashunkashey v. Mashun- 
kashey, 134 P.2d 976, 191 Okl. 501. 

Private land titles 
The United States does not have 
power to control private land titles 
within the states.—^U. S. v. Fox, N. 
r., 94 U.S. 816, 24 L.Bd. 192—Amaya 
V. Stanollnd Oil & Gas Co., D.C.Tex., 
62 F.Supp. 181, affirmed, C.C.A., 168 
F.2d 554, certiorari denied 67 S.Ct. 
1191, 331 U.S. 808, 91 L.Ed. 1828, re¬ 
hearing denied 67 SXlt. 1630, 331 U.S. 
867, 91 L.Ed. 1871. 

46. Okl.—^Ma;shunkashey v. Mashun- 
kashey, 134 P.2d 976, 191 Okl. 501. 

47. U.S.—Chicago Title & Trust Co. 
V. Forty-One Thirty-Six Wilcox 
Bldg. Corporation, 111., 58 S.Ct. 125, 
302 U.S. 120, 82 L.Bd. 147—State 
of Missouri ex rel. and to Use of 
Darr v. A. B. Collins & Co., D.C. 
Mo., 84 F.Supp. 650. 

Conditions of orgaaizatioxi. and op¬ 
eration 

The conditions under which corpo¬ 
rations shall organize and operate are 
matters within the exclusive province 
of the state, as long as those con¬ 
ditions do not clash with the na¬ 
tional Constitution.—^Voeller v. Hell- 
ston Warehouse Co., Ohio, 61 SXIt 
376, 811 U.S. 631, 85 KEd. 822. 
Besnrxectioa 

The federal government Is power¬ 
less to resurrect a corporation which 
the state has put out of existence for 
all purposes, and, if state attaches 
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Qualifications to extinction, nothing 
can be added to, or taken from, those 
qualifications by federal authority.— 
Chicago Title & Trust Co. v. Forty- 
One Thirty-Six Wilcox Bldg. Corpo¬ 
ration, Ill., 58 S.Ct. 125, 802 U.S. 120, 
82 L.Ed. 147. 

48. U.S.—Case v. Bowles, Wash., 66 
S.Ct 438, 327 U.S. 92. 90 L.Ed. 552 
—^Fernandez v. Wiener, La.. 66 S. 
Ct 178, 826 U.S. 340, 90 L.Ed. 116, 
rehearing denied 66 S.Ct 625, 327 

U. S. 814, 90 L.Ed. 1038—City of 
Dallas V. Bowles, Em.App., 152 F. 
2d 464—^U. S. v. 2.74 Acres of Land 
in Williamson County, D.C.I11., 82 
F.Supp. 55. 

Power to levy taxes 
Constitutional provision reserving 
to states powers not delegated to 
United States did not take away con¬ 
stitutional power of congress to levy 
taxes.—^Louisville Provision Co. v. 
Glenn, D.C.E:y., 18 F.Supp. 423, appeal 
dismissed, C.C.A., 90 F.2d 1012. 

49. U.S.—State of OkL v. U. S. Civil 
Service Commission, Okl., 67 S.Ct 
644, 830 U.S. 127, 91 L.Ed. 794— 
State of Oklahoma ex rel. Phillips 

V. Guy F. Atkinson Co., Okl., 61 S. 
Ct 1050, 313 U.S. 608, 85 L.Ed. 1487 
—U. S. V. Darby, Ga., 61 S.Ct 451, 
812 U.S. 100, 567, 85 L.Ed. 609, 132 
A.UR. 1430. 

The sale of govenunent property 
in competition with others is not 
a violation of the Tenth Amendment 
—^Tennessee Electric Power Co. v. 
Tennessee Valley Authority, Tenn., 69 
S.Ct 866, 806 U.S. 118, 88 LuEd. 548. 
Adoption of state laws 

Federal government may adopt 
state laws to carry out federal pow¬ 
er.—B:entucky Whip & Collar Co. v. 
Illinois Cent R. Co., D.CXKy., 12 F. 
Supp. 87, affirmed, C.C.A., 84 F.2d 
168, afllrmed 67 S.QL 277, 298 U.a 
384, 81 liJBld. 270. 
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Tenth AmendmentWhatever the obvious or 
declared purpose may be, congress can constitution¬ 
ally enact legislation strictly within the scope of its 
enumerated powers, although thereby a policy of 
a particular state may be affected, production in a 
local business curtailed or destroyed, or protection 
extended to local industry and congressional 
regulation is not a forbidden invasion of state pow¬ 
er merely because either its motive or its con¬ 
sequence is to restrict the use of articles of com¬ 
merce within the states of destination.®^ 

States engaging in proprietary activities are sub¬ 
ject to nondiscriminatory federal regulatory stat¬ 
utes as to such activities in common with all others 
so engaged.®® Where consent of the state to cer¬ 
tain joint action of the federal government and 


state is required, such action may not be assailed 
as an invasion of the reserved powers of, or inter¬ 
ference with the functions of, the state.®^ The ex¬ 
tension of federal control into traditional local 
domains is a delicate exercise of legislative policy 
in achieving a wise accommodation between the 
needs of central control and the lively maintenance 
of local institutions,®® and justification for federal 
action must clearly appear whenever the federal 
power is exerted in what would otherwise be the 
domain of the states.®® 

Particular federal action in the proper exercise 
of granted powers has been held not invalid as 
invading the reserved powers of the states.®*^ So 
numerous federal statutes or particular provisions 
thereof,®® and, likewise, according to the decisions 


50. tJ.S.—TJ. S. V. Appalachian Elec¬ 
tric Power Co.. Va., 61 S.Ct 291, 811 
TJ.S. 877, 85 Ij.Ed. 243, rehearing de¬ 
nied 61 S.Ct. 548, 312 U.S. 712, 85 
L..Ed. 1143, peUtion denied 63 S.Ct. 
67, 317 U.S. 594, 87 L.Ed. 487—Com¬ 
monwealth & Southern Corp. v. 
Securities and Exchange Commis¬ 
sion, C.C.A.3, 184 F.2d 747—N. L. 
H. B. V. Santa Cruz Fruit Packing 
Co., C.C.A.9, 91 F.2d 790, affirmed 
58 S.Ct 656, 303 U.S. 453. 82 L.Ed. 
964. 

51. U.S.—^Hudson-Buncan & Co. v. 
Wallace, B.C.Or., 21 F.Supp. 296, 
reversed on other grounds, C.C.A., 
Wallace v. Hudson-Duncan Co., 98 
F.2d 985. 

52. U.S.—^U. S. V. Darby, Ga., 61 S. 
Ct. 461, 312 U.S. 100, 667, 85 L.Ed. 
609, 182 A.L.R. 1430. 

53. U.S.—U. S. V. State of California, 
Cal., 66 S.Ct. 421, 297 U.S. 176, 80 
L.E^ 667—^Bowles v. City and 
County of San Francisco, D.C.Cal., 
64 F.Supp. 609. 

54. S.C.—^McNulty v. Owens, 199 S. 
E. 425, 188 S.a 877. 

55. U.S.—^Davies Warehouse Co. v. 
Bowles, Em.App., 64 S.Ct. 474, 
321 U.S. 144, 88 L.Ed. 686—City of 
Yonkers v. U. S., N.T., 64 S.Ct 327, 
320 U.S. 685, 88 Ii.Ed. 400, mandate 
stayed 64 S.Ct. 683—Palmer v. 
Massa ch usetts, Conn. & Mass., 60 
S.Ct. 84, 308 U.S. 79, 84 L.Ed. 93. 

Idaho.—^Twin Falls County v. Hul- 
bert, 156 P.2d 819, 66 Idaho 128, re¬ 
versed on other grounds 66 S.Ct 
444, 827 U.S. 103, 90 L.Ed. 660. 

56. U.S.—State of Florida v. U. S., 
Ga., 51 S.Ct 119, 282 U.S. 194, 75 
L.Ed. 291. 

Ohio.—^Rugg V. Office of Price Admin¬ 
istration of U. S., 15 Ohio Supp. 87, 
affirmed, App.» 62 N.E.2d 279. 
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Power of federal agency 
Where a federal agency la au¬ 
thorized to Invoke an overriding fed¬ 


eral power, except in certain pre¬ 
scribed situations, and then to leave 
the problem to traditional state con¬ 
trol, the existence of federal author¬ 
ity to act should appear affirmative¬ 
ly and not rest on mere inference 
alone. 

U.S.—Connecticut Bight & Power Co. 
V. Federal Power Commission, App. 
D.C., 66 S.Ct. 749. 324 U.S. 616, 89 
L.Ed. 1160—^Yonkers v. U. S., N.Y., 
64 S.Ct 327, 320 U.S. 685, 88 L.Ed. 
400. 

B. C.—^First Iowa Hydro-Elea Co-op. 
V. Federal Power Commission, 161 
P.2d 20, 80 U.S.App.D.C. 211, re- 
versed on other grounds 66 S.Ct. 
906, 828 U.S. 152, 90 L.Ed. 1143, re¬ 
hearing denied 66 S.Ct. 1336, 828 
U.S. 879, 90 L.Bd. 1647. 

57. U.S.—State of Oklahoma ex rel. 
Phillips V. Guy F. Atkinson Co., 
Okl., 61 S.Ct. 1050, 813 U.S. 608, 
85 L.Ed. 1487—U. S. v. 2.74 Acres of 
Land in Williamson County, D.C. 
Ill., 82 F.Supp. 55. 

golnt resolution requiring, for pur¬ 
pose of protecting revenue, informar 
tlon concerning disposition of sub¬ 
stances used in manufacture of dis¬ 
tilled spirits was not unconstitution¬ 
al as an infringement of rights re¬ 
served to the states.—U. S. v. Di San¬ 
to, D.C.Ohlo, 20 F.Supp. 254, affirmed, 

C. C.A., Di Santo v. U. S., 93 F.2d 948, 
certiorari denied 68 S.Ct. 829, 303 U.S. 
662, 82 LJQd. 1121. 

58. U.S.—^U. S. V. Sullivan, Ga., 68 S. 
Ct 331, 382 U.S. 689, 92 L.Ed. 297— 
Fernandez v. Wiener, La., 66 S.Ct 
178, 326 U.S. 340, 90 L.Ed. 116, re¬ 
hearing denied 66 S.Ct 525. 327 U. 
S. 814, 90 L.Ed. 1038—Rosenhan v. 
U. S., C.C.A.Utah, 181 F.2d 932— 
Chas. C. Steward Mach. Co. v. Da¬ 
vis, C.C.A.Ala., 89 F.2d 207, affirmed 
57 S.Ct 883, 801 U.S. 648, 81 L.Ed. 
1279, 109 A.L.R: 1298—U. &. V. Gal¬ 
lagher, D.C.CaI., 97 F.Supp. 1014— 
U. S. V. Miller. D.aKy., 17 F.Supp. 
66—U. S. V. McClure, D.C.Tenn., 16 
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F.Supp. 931—^Missouri Utilities Co. 

V. City of California, D.C.Mo., 8 F. 

Supp. 454, appeal dismissed, C.C.A., 

79 F.2d 1008. 

Partietilar statutes or provisions 
thereof 

(1) Agricultural Adjustment Act— 
Rodgers v. U. S., C.C.A.Tenn., 138 F. 
2d 992—^Troppy v. La Sara Farmers 
Gin Co.. C.C.A.Tex., 113 P.2d 350— 
Edwards v. U. S., C.C.A.Cal., 91 F.2d 
767. 

(2) Agricultural Marketing Agrree- 
ment Act.—^Whittenburg v. U. S., C.C. 
A.Tex., 100 F.2d 520. 

(8) Statute making it a felony for 
any alien, knowingly falsely to rep¬ 
resent himself to be a citizen of the 
United States.—^U. S. v. Franklin, C.A. 
Ill., 188 F.2d 182—U. S. v. Anzalone, 

D.C.!Pa., 100 F.Supp. 987, reversed on 
other grounds, C.A., 197 F.2d 714. 

(4) Anti-Racketeering Act.—^Nick 
V. U. S., C.C.A.MO., 122 F.2d 660, 138 
A.L.R. 791, certiorari denied -62 S.Ct 
302, 314 U.S. 687, 86 L.Ed. 550, rehear¬ 
ing denied 62 S.Ct 411. 314 U.a 715, 
86 L.Ed. 570, rehearing denied 62 
S.Ct 1108, 316 U.S. 710, 86 L.Bd. 1776. 

(6) Bank robbery statute.—Clark v. 
U. S., C.A.OkL, 184 F.2d 952, certio¬ 
rari denied 71 aCt 666, 340 U.S. 955, 
95 L.Ed. 688. 

(6) Bankruptcy Act—Wright v. 
Union Central Life Ins. Co., Ind., 58 
S.Ct 1025, 304 U.S. 502, 82 L.Ed. 1490, 
rehearing denied 69 S.Ct 66, two cas¬ 
es, 305 U.S. 668, 88 L.Ed. 434—In re 
Georgian Hotel Corporation, 1 C.C.A. 
ni., 82 F.2d 917, certiorari denied Al¬ 
len V. Georgian Hotel Corporation, 56 
act 939, 298 US. 673, 80 L.Ed. 1896. 

(7) Bituminous Coal Act—City of 
Atlanta v. National Bituminous Coal 
Commission, D.C.D.C., 26 F.Supp. 606. 
affirmed City of Atlanta v. Ickes, 60* 
act 170, 308 U.a 617, 84 L.Ed. 440. 

(8) Statute regulating Interstate 
transportation of goods manufac¬ 
tured by convict labor.—Kentucky 
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on the question, federal administrative orders or ( action,B* and contracts by the United States or its 


Whip & Collar Co. v. Illinois Cent. R. 
Co., Ky., 67 S.Ct. 277, 299 U.S. 334, 81 
L..Ed. 270. 

(9) Emergency Price Control Act. 
U.S.—Case v. Bowles, Wash., 66 S.Ct. 

438, 327 U.S. 92, 90 L.Ed. 562—Dow¬ 
ling: Bros. Distilling Co. v. U. S., 
C.C.A.Ky., 153 F.2d 353, certiorari 
denied Gould v. U. S., 66 S.Ct. 1120, 
328 U.S. 848, 90 D.Ed. 1622, rehear¬ 
ing denied 67 S.Ct 29, 329 U.S. 820, 
91 L.Ed. 698—City of Dallas v. 
Bowles, Em.App., 152 P.2d 464— 
U. S. V. Sosnowltz & Lotstein, D.C. 
Conn., 60 F.Supp. 686—Brown v. 
Ayello, D.C.Cal., 60 F.Supp. 391. 
Kan.—^Ritchie v. Johnson, 144 P.2d 
925, 168 Kan. 103. 

(10) Emergency Relief Appropria¬ 
tion Act—^Bastian v. U. S., C.C.A 
Ohio, 118 F.2d 777. 

(11) Federal Employers* Liability 
Act 

Ind.—^Prader v. Pennsylvania R. Co., 
49 N.E.2d 387, 113 lnd.App. 518. 

Mo.—^Taylor v. Lumaghi Coal Co., 181 
S.W.2d 536, 852 Mo. 1212. 

(12) Fair Labor Standards Act— 
U. S. V. Darby. Ga.. 61 S.Ct 461, 312 
U.S. 100, 657, 86 L.Ed. 609, 132 AL.R. 
1480—^Fleming v. Wood-Fruitticher 
Grocery Co., D.C.Ala., 37 F.Supp. 947 
—^Berger v. Clouser, D.C.P€l, 86 F. 
Supp. 168—^Morgan v. Atlantic Coast 
Line R. Co., D.C.Ga., 32 F.Supp. 617. 

(13) Food, Drug, and Cosmetic Act 
—^U. S. V. 4 Devices, Labeled in Part 
"Color-Therm-, C.A.Okl., 176 P.2d 652. 

(14) Federal law Invalidating gold 
clauses in existing obligations.— 
Smith V. Bukofzer, 180 S.E. 368, 180 
Ga. 585. 

(15) Hatch Act—State of Okl. v. 
U. S. Civil Service Commission, Okl., 
67 S.Ct 544, 330 U.S. 127, 91 L.Ed. 
794—State of Ohio v. U. S. Civil 
Service Commission, D.C.Ohio, 65 F. 
Supp. 776. 

(16) Statute providing that land 
purchased with restricted funds of 
Indians are nontaxable.—U. S. v. 
Board of Com'rs of Osage County, D. 
C.Okl.. 26 F.Supp. 270. 

(17) Labor Management Relations 
Act—Wilson & Co. v. United Pack¬ 
inghouse Workers of America, D.C.N. 
Y., 83 F.Supp. 162. 

(18) Lanham Act authorizing Fed¬ 
eral Works Administrator to provide 
housing for persons engaged in na¬ 
tional defense activities cmd their 
families.—^Tlm v. City of Long 
Branch. 63 A.2d 164, 136 hr.J.Law 549, 
171 A.L.R. 820. 

(19) Liquor Enforcement Act 
U.S.—Hayes v. U. S., C.CJLOkl.. 112 

P.2d 417. 

Okl.—Harris v. State, 122 P.2d 401, 
74 OklXIr. 13. 

<20) Statute authorizing federal 


loans and grants to states or munici¬ 
palities.—^Duke Power Co. v. Green¬ 
wood County, C.C.A.S.C., 91 P.2d 666, 
affirmed 58 S.Ct 306, 302 U.S. 485, 82 
L.Ed. 381—Greenwood County v. 
Duke Power Co., C.C.AS.C.. 81 F.2d 
986, reversed on other grounds 57 
S.Ct 202, 299 U.S. 269, 81 L.Ed. 178— 
Danger v. U. S., C.CA.H.D., 76 F.2d 
817. 

(21) Longshoremen's Compensa¬ 
tion Act.—^Rhinehart v. T. Smith & 
Son, La.App., 14 So.2d 287. 

(22) Mann Act.—Cleveland v. U. S., 
Utah, 67 S.Ct 13, 329 U.S. 14, 91 L.Ed. 
12, rehearing denied 67 S.Ct 361, 
329 U.S. 830, 91 L.Ed. 704, 67 S.Ct 
362, two cases, 329 U.S. 830, 831, 91 
L.Ed. 704, Jessop v. U. S.. 67 S.Ct 
362, 829 U.S. 830, 91 L.Ed. 704, Dan¬ 
ger V. U. S., 67 S.Ct 362, 829 U.S. 881, 
91 L.Ed. 704, Dockstader v. U. S., 67 
S.Ct 362, 829 U.S. 831, 91 L.Ed. 704, 
Stubbs V. U. S., 67 S.Ct 363, 829 U. 
S. 831, 91 L.Ed. 704, and Petty v. U. S.. 
67 S.Ct 363, 329 U.S. 831, 91 L.Ed. 
704. 

(23) Federal regulations dealing 
with manner in which practitioners 
should issue prescriptions for narcot¬ 
ics and records required of them.— 
Walker v. U. S., C.A.Okl., 192 F.2d 
47. 

(24) National Firearms Act.—^U. S. 
V. MUler, Ark., 69 S.Ct 816, 807 U.S. 
174, 88 L.Ed. 1206—Sonzinsky v. U. 
S., ni., 67 S.Ct 564, 300 U.S. 606, 81 
L.Bd. 772—U. S. v. Flelsh, D.C.Mich., 
90 F.Supp. 278. 

(25) Statute authorizing district 
courts to enjoin persons dealing in¬ 
terstate in contraband oil from doing 
so.—Griswold v. President of U. S., 
aC.A.La., 82 F.2d 922. 

(26) Opium Poppy Control Act.— 
Stutz V. Bureau of Narcotics of De¬ 
partment of Treasury of U. S., D.C. 
Cal., 66 F.Supp. 810. 

(27) Public Utility Holding Com¬ 
pany Act.—^In re Kings County Light¬ 
ing Co., D.CN.T., 72 F.Supp. 767— 
In re Community Power & Light Co., 
D.C.N.T., 33 F.Supp. 901. 

(28) Act creating Reconstruction 
Finance Corporation.—Reconstruction 
Finance Corp. v. Central Republic 
Trust Co., D.am., 17 F.Supp. 268, 
affirmed, C.C.A., Reconstruction Fi¬ 
nance Corp. V. McCormick, 102 F.2d 
306, certiorari denied McCormick v. 
Reconstruction Finance Corp., 60 S. 
Ct. 90, two cases, 808 U.S. 558, 84 L. 
Ed. 469, Werner v. Reconstruction Fi¬ 
nance Corp., 60 S.Ct. 90, 308 U.S. 558, 
84 L.Ed. 469, Bele v. Reconstruction 
Finance Corp., 60 S.Ct. 90, 308 U.S. 
558, 84 L.Ed. 469, and Utility & In¬ 
dustrial Corp. V. Reconstruction Fi¬ 
nance Corp., 60 S.Ct. 90, 808 U.S. 558, 
84 L.Ed. 469. 

(29) Securities Exchange Act.— 
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Smolowe v. Delendo Corp., D.C.N.T., 
46 F.Supp. 768, affirmed, C.C.A, 136 F. 
2d 231, 148 AL.R. 300, certiorari de¬ 
nied 64 S.Ct. 66, 320 U.S. 761, 88 L. 
Ed. 446. 

(30) Social Security Act 

U.S.—Chas. C. Steward Mach. Co. v. 
Davis, C.C.ALa., 89 F.2d 207, af¬ 
firmed 57 S.Ct 883, 301 U.S. 648, 
81 L.Ed. 1279, 109 AL.R. 1293. 

Idaho.—Continental Oil Co. v. Unem- 
plosnnent Compensation Division of 
Indus. Acc. Board, 192 P.2d 599, 68 
Idaho 194. 

(31) Statute making transportation 
of stolen property in interstate com¬ 
merce an offense.—^Russell v. U. S., C. 
C.AMO., 119 F.2d 686. 

(82) Tax Imposed by statute on 
first domestic processing of cocoanut 
oil.—Cincinnati Soap Co. v. U. S., 
Neb., 67 S.Ct 764, 801 U.S. 808, 81 
L.Ed. 1122. 

(33) Statute Imposing undistribut¬ 
ed profits surtax.—^Helvering v. 
Northwest Steel Rolling Mills, 61 S. 
Ct 109, 311 U.S. 46, 86 L.Ed. 29— 
Bastian Bros. Co. v. McGowan, D.C. 
N.T., 32 F.Supp. 93, affirmed, C.C.A, 
113 F.2d 489, certiorari denied 61 S. 
Ct 142, 811 U.S. 702, 86 L.Ed. 465. 

(34) Statute prohibiting taxation 
of shares of preferred stock of na¬ 
tional banking associations acquired 
by Reconstruction Finance Corpora¬ 
tion.—^Maricopa County v. Valley Nat 
Bank of Phoenix, C.C.AAriz., 130 F. 
2d 866, affirmed 63 S.Ct 587, 318 U. 
S. 357, 87 L.Ed. 834. 

(36) Tennessee Valley Authority 
statutes.—Tennessee Electric Power 
Co. V. Tennessee Valley Authority, D. 
C.Tenn., 21 F.Supp. 947, appeal dis¬ 
missed in part 59 S.Ct 64, 305 U.S. 
663, 83 L.Ed. 430, appeal dismissed 
59 S.Ct 154, 306 U.S. 665, 83 L.Ed. 
431, affirmed 59 S.Ct 366, 806 U.S. 
118, 83 L.Ed. 643—Georgia Power Co. 
V. Tennessee Valley Authority, D.C. 
Ga., 14 F.Supp. 673. 

59. U.S.—^Federal Power Commission 
V. East Ohio Gas Co., App.D.C., 70 
S.Ct 266, 338 U.S. 464, 94 L.Ed. 268, 
rehearing denied 70 S.Ct 515, 339 U. 
S. 905, 94 L.Ed. 1334—^Northwest¬ 
ern Electric Co. v. Federal Power 
Commission, 64 S.Ct 451, 321 U.S. 
119, 88 L.Bd. 596—N. L. R. B. v. 
United Broth, of C!arpenters & Join¬ 
ers of America, A F. of L., GAO, 
181 F.2d 126, affirmed Local 74, 
United Broth, of Carpenters & 
Joiners of America, A F. of L., v. 
N. L. R. B., 71 S.Ct 966, 341 U.S. 
707, 96 L.Ed. 1309—^Duke Power 
Co. V. Greenwood County, C!.CA.S. 
C., 91 F.2d 656, affirmed 68 S.Ct 
306, 302 U.S. 485, 82 L.Ed. 881— 
Greenwood County v. Duke Power 
Co., C.C.ASX;., 81 F.2d 986, re¬ 
versed on other grounds 57 S.Ct 
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§ 7 


agencies®® have been sustained as against objection 
that they encroached on the sovereignty of the 
states or their reserved powers. 

(c) Surrender of State Sovereignty and Co¬ 
ercion of State 

Generally, the so-verelgnty of a state over matters 
confided to It or reserved to It by the federal Constitu¬ 
tion cannot be bargained away or surrendered by the 
legislature, and the federal government cannot acquire 
from a state a power within that state which has not 
been delegated to the federal government by the federal 
Constitution; but states may make agreements with 
congress if the essence of their statehood Is maintained 
without impairment. 

As a general rule, the sovereignly of a state over 
matters confided to it or reserved to it by the Tenth 
Amendment to the federal Constitution cannot be 
bargained away or surrendered by the legislature,®^ 
and the federal government cannot acquire from a 
state a power within that state which has not been 
delegated to the federal government by the federal 
Constitution.®^ So a state cannot in return for mon¬ 
ey vest in the federal government regulatory pow¬ 


er which the Constitution vests in the state.®® The 
federal Constitution recognizes, however, the right 
of a state to negotiate with the federal govem- 
ment,®4 and states may make agreements with con¬ 
gress if the essence of their statehood is maintained 
without impairment, since even sovereigns may con¬ 
tract without derogating from their sovereignty.®® 
There is no constitutional inhibition preventing 
co-operation between the state and federal govern¬ 
ments, where each acts within its appropriate 
sphere, and may at any time reassert its full control 
over the subject matter of the agreement,®® and 
where the arrangement between the federal and 
state authority does not vest in federal authority 
powers amounting to substantial control over mat¬ 
ters of local concern, co-operation between stat*^ 
and nation is lawful.®*^ A contract between a state 
and the federal government in which there is no 
impairment of the essence of statehood is not ob¬ 
jectionable as constituting a release of sovereign 
rights.®® 

Before a federal statute may be held invalid as 


202, 299 U.S. 259, 81 L.Bd. 178— 
U. S. v. Goldsmith Ptuit Co., D.C. 
Fla., 19 F.Supp. 147. 

D.C.—^Arkansas Power & Light Co. 
▼. Federal Power Commission, 185 
F.2d 751, 87 U.SJLpp.D.C. 385, cer¬ 
tiorari denied 71 S.Ct. 621, 341 U.S. 
909, 95 L.Ed. 1346, and Arkansas 
Public Service Commission v. Fed¬ 
eral Power Commission, 71 S.Ct. 
622, 341 U.S. 909, 96 L.Bd. 1346. 
Ind.—State ex rel. Guide Manage¬ 
ment Corp. V. Alexander, 69 N.E.2d 
169, 223 Ind. 221. 

60. U.S.—^U. S. V. Appalachian Elec¬ 
tric Power Co., Va., 61 S.Ct. 291, 
811 U.S. 377, 86 L.Ed. 243, rehear¬ 
ing denied 61 S.Ct. 548, 812 U.S. 
712, 85 L.Ed. 1143, petition denied 
68 S.Ct. 67, 317 U.S. 694, 87 L.Ed. 
487—^Ashwander v. Tennessee Val¬ 
ley Authority, Ala., 66 S.Ct. 466, 
297 U.S. 288, 80 L.Ed. 688, rehear¬ 
ing denied 56 S.Ct 588, two cases, 
297 U.S. 728, 80 L.Ed. 1011, mandate 
conformed to, D.C., 14 F.Supp. 11. 
61m Miss.—^Tatum v. Wheeless, 178 
So. 95, 180 Miss. 800. 

Ohio.—‘Warm v. City of Cincinnati, 
11 N.E.2d 281, 67 Ohio App. 48. 
Statutes held not to surrender sov¬ 
ereign powers 

(1) In general.—Kurtz v. City of 
Columbus, 22 N.E.2d 747, 61 Ohio 
App. 423, affirmed 28 N.E.2d 587, 187 
Ohio St 184. 

(2) State Unemployment Compen¬ 
sation Act as to the provision for 
deposit by the state of its compen¬ 
sation fund in the imemployment 
trust fund of the United States or 
with respect to any other of its pro¬ 
visions. 


U.S.—Carmichael v. Southern Coal & 
Coke Co., Ala., 57 S.Ct. 868, SOI 
U.S. 496, 81 L.Ed. 1245, 109 A.L.R. 
1327—Carmichael v. Gulf States 
Paper Corp., Ala., 67 S.Ct 868, 801 
U.S. 495, 81 L.Ed. 1246, 109 A.L.R. 
1827. 

Miss.—^Tatum v. Wheeless, 178 So. 
96, 180 Miss. 800. 

Pa.—Commonwealth v. Perkins, 21 A. 
2d 45, 842 Pa 529, affirmed Per¬ 
kins V. Commonwealth of Pennsyl¬ 
vania 62 S.Ct 484, 314 U.S. 586, 
86 L.Ed. 473. 

(3) State act authorizing cities to 
create a Municipal Housing Commis¬ 
sion for the purpose of clearance of 
slums and erection of low cost hous¬ 
es.—Spahn V. Stewart, 103 S.W.2d 
651, 268 Ky. 97. 

62. Miss.—^Tatum v. Wheeless, 178 
So. 95, 180 Miss. 800. 

63. U.S.—Duke Power Co. v. Green¬ 
wood County, D.C.S.C., 19 F.Supp. 
932, affirmed C.C.A., 91 F.2d 665, 
affirmed 58 S.Ct 306, 302 U.S. 485, 
82 L.Ed. 381. 

64. Miss.—^Tatum v. Wheeless, 178 
So. 95, 180 Miss. 800. 

65. U.S.—Chas. C. Steward Mach. 
Co. V. Davis, Ala, 57 S.Ct 888, 801 
U.S. 648, 81 L.Ed. 1279, 109 A.L.R. 
1293. 

66. Miss.—^Tatum v. Wheelesa 178 
So. 95, 180 Miss. 800. 

Subjects of oo-operatioa 

The states and federal government 
can co-operate to alleviate unem- 
plosnnent and eliminate grade cross¬ 
ings.—Warm v. City of Cincinnati, 1 
Ohio Supp. 273, affirmed 11 N.E.2d 
281, 57 Ohio App. 48. 
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67. U.S.—Carolina Power & Light 
Co. V. South Carolina Public Serv¬ 
ice Authority, D.C.S.C., 20 F.Supp. 
864, affirmed, C.C.A., 94 F.2d 520, 
certiorari denied 68 S.Ct. 1048, 804 
U.S. 678, 82 L.Bd. 1641, South Car¬ 
olina Power Co. v. South Carolina 
Public Service Authority, 58 S.Ct. 
1048, 804 U.S. 578, 82 L.Ed. 1541, 
and South Carolina Electric & Gas 
Co. V. South Carolina Public Serv¬ 
ice Authority, 58 S.Ct. 1049, 804 
U.S. 678, 82 L.BcL 1641. 

**The nation cannot usurp power 
which is reserved to the state by the 
Tenth Amendment and the spirit of 
the whole Constitution. The state 
cannot surrender power and responsi¬ 
bility to the nation which is left by 
the Constitution with the state, the 
original sovereign unit. But this 
limitation on the power of the na¬ 
tion and on the power of the state 
does not mean that the two cannot 
act together, provided that the co¬ 
operative plan does not transfer pow¬ 
er from the state to the nation.**— 
Carolina Power & Light Co. v. South 
Carolina Public Service Authority, 
D.C.S.C., 20 F.Supp. 854, 866, affirmed, 
C.C.A, 94 F.2d 620, certiorari denied 
58 S.Ct 1048, 804 U.S. 678, 82 L.Ed. 
1641, South Carolina Power Co. v. 
South Carolina Public Service Au¬ 
thority, 68 S.Ct 1048, 304 U.S. 578, 82 
L.Ed. 1541, and South Carolina Elec¬ 
tric & Gas Co. V. South Carolina Pub¬ 
lic Service Authority, 58 S.Ct. 1049, 
304 U.S. 578, 82 L.Ed. 1541. 

68. Ohio.—Warm v. City of Cincin¬ 
nati, 11 N.E.2d 281, 57 Ohio App. 

48 . 



§§ 7-« 

involving the coercion of the states to surrender 
sovereign powers in contravention of the Tenth 
Amendment or of restrictions implicit in our fed¬ 
eral form of government, it must be shown that the 
provisions of the statute rather than constituting an 
inducement to state action are weapons of coercion, 
destroying or impairing the autonomy of the state.®® 
Economic pressure by the federal government on 
the state is immune from attack where individual 
behavior is not compelled,"^® and where a federal 
grant is offered on certain conditions, there is no 
coercion of the state to accept such grant, and 
there is no abdication of state sovereignty, since 
the threat of loss and not the hope of gain is the 
test of economic coercion.^! So a grant of funds 
by the federal government to a state, on certain 
conditions, is not a usurpation of power reserved 
to the states, where the federal statute imposes no 
obligation but simply extends an option which the 
state is free to accept or reject.72 The state may 
•delegate to federal agencies the right to fix wages, 
hours, and conditions of labor on a joint project 
financed by federal funds, in order to carry out 
effectually a policy, nationwide in scope, to relieve 
unemployment^ ® 

§ 8. - Relation to Other States in General 

Generally, the states of the Union sustain toward 
each other the relationship of Independent sovereigns or 
Independent foreign states, except in so far as the United 
States is paramount as the dominating government, and 
In so far as the states are bound to recognize the fra- 
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temity among sovereignties established by the federal 
Constitution. 

Generally, the states of the Union sustain toward 
each other the relationship of independent sov¬ 
ereigns or independent foreign states,except in 
so far as the United States is paramount as the 
dominating government, and in so far as the states 
are bound to recognize the fraternity among sov¬ 
ereignties established by the federal Constitution,'^® 
as by the provision requiring each state to give 
full faith and credit to the public acts, records, and 
judicial proceedings of the other states, as dis¬ 
cussed infra § 9. The principles of international 
comity apply as between the states,*^® but comity be¬ 
tween states, as far as rights, privileges, and im¬ 
munities of each other’s citizens not guaranteed by 
the federal Constitution are concerned, must 3 deld 
to the laws and policy of the state in which it is 
invoked.77 In other words, comity is not permitted 
to operate within a state in opposition to its settled 
policy as expressed in its statutes, or so as to over¬ 
ride the express provisions of its legislative enact- 
ments.7® The paramount duty of a state to pro¬ 
mote the welfare of its own citizens is not in¬ 
compatible with a willingness on the part of a 
state in the interest of amicable interstate relations 
to ignore boundaries, and to give effect to private 
rights and obligations arising along and across a 
common boundary line when not opposed to con¬ 
siderations of public policy or manifestly injurious 
to its own citizens.^® 
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»89. U.S.—Chas. C. Steward Mach. 
Co. V. DaviSp Ala., 57 8.Ct 883, 
301 U.S. 548, 81 L.Ed. 1279, 109 A. 

1293—Duke Power Co. v. 
Greenwood County, CC.A.S.C., 91 
R2d 665. affirmed 58 S.Ct 306, 302 
TT.S. 485. 82 L.Ed. 381—In re U. S., 
DXJ.N.T., 28 F.Supp. 768. 

70. Ohio.—Warm v. City of Cincin¬ 
nati, 1 Ohio Supp. 273, affirmed 11 
K’.E.Zd 281. 57 Ohio App. 48. 

*71. Ohio.—Warm ▼. City of Cincin¬ 
nati, supra. 

78. U.S.—^Massachusetts v. Mellon, 
43 S.Ct 697, 262 U.a 447, 67 L.Ed. 
1078. 

73. Ohio.—Warm ▼. City of Cincin¬ 
nati, 1 Ohio Supp. 278, affirmed 11 
N.E.2d 281, 57 Ohio App. 48. 

*74h Cal.—^Roberts v. Roberts, 186 P. 

2d 881, 81 Cal.App.2d 871. 

59 C.J. p 86 note 67. 

*'The several states of the United 
States, except as prescribed other¬ 
wise by the Federal Constitution, 
bear a relationship to each other of 
Independent sovereigns, ea^ having 
^exclusive sovereignty and power over 
persons and proper^ within its Ju¬ 


risdiction. Each may prescribe the 
form and solemnities with which con¬ 
tracts made by its citizens shall be 
executed, the rights and obligations 
arising therefrom, and the mode in 
which they shall be determined and 
their obligation enforced."—^McFai> 
land V. McFarlcmd, 19 S.E.2d 77, 82, 
179 VSL 418. 

Xa the sense of private Internationa 
al law the several states of the Un¬ 
ion are foreign to each other, but 
this Is not true in the field of public 
International law.—^Robinson v. Nor- 
ato, 43 A.2d 467, 71 R.L 256, 162 A.Lu 
R. 862. 

75. Mass.—^Bellows Falls Power Co. 
V. Commonwealth, 109 N.R 891, 222 
Mass. 51, Ann.Cas.l916C 834, error 
dismissed 38 S.Ct 68, 245 U.S. 680, 
62 REd. 520. 

76. U.a—Wayne County Court, W. 
Va. V. Louisa A Fort Gay Bridge 
Co., D.C.W.Va., 46 F.Supp. 1. 
"Comity^ is a courtesy which one 

state extends to another by enforcing 
the laws of such other state when It 
is proper to do so, and such law is 
not contrary to the public policy of 
the state.—Wayne County Court* W. i 
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iVa., T. Louisa A Fort Gay Bridge 
I Co., supra. 

Control by oonstltution 
Comity between the states of the 
Union is controlled by the United 
States Constitution.—Smith v. Smith, 
9 Ohio Supp. 49, modified on other 
grounds 60 N.E.2d 889, 72 Ohio App. 
203. 

Bnoonrageauent 

Comity between states should be 
encouraged. 

Cal.—Simmons ▼. Superior Court in 
and for Los Angeles County, 214 
P.2d 844, 96 CaI.App.2d 119, 19 A.L. 
R.2d 288. 

Wls.—Hall V. Industrial Commission, 
162 N.W. 812, 165 Wls. 864, UELA. 
1917D 829. 

77. U.S.—Wajme County Cburt, W. 
Va., V. Louisa A Fort Gay Bridge 
Co., I>.C.W.Va., 46 F.Supp. 1. 

59 C.J. p 86 note 68. 

78- NXS.—Universal C. t T. Credit 
Corp. V. Walters, 68 S.E.2d 520, 230 
N.<X 443, 10 A.L.R.2d 768. 

79- IjE.—C aldwell r. €k>re, 143 So. 
887, 175 La. 601« conformed to, 
App., 144 So. 151- 
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All the states of the Union, both old and new, 
stand on a footing of equality of constitutional 
right and power.^o Equality of states means that 
they are not less or greater, or different in dignity 
or power.81 it is the province of a state to forbid 
interference by another state as well as by any for¬ 
eign power with the status of its own citizens.*^ 
The legislature of one state may not in any way 
enlarge a right conferred by the statute of another 
state.*® 

§ 9. -Full Faith and Credit to Public 

Acts, Records, Etc., of Other States 

a. In general 

b. Limitations of, and exceptions to, rule 
a. In General 

Under a provision of the federal Constitution, full 


faith and credit are required to be given In each state 
to the public acts, records, and Judicial proceedings of 
every other state, and the courts of a state may thereby 
be required, In a proper case, to give effect to the stat¬ 
utes of another state and enforce rights and I lab Ilf ties 
thereunder. 

Under the provisions of Article 4 § 1 of the fed¬ 
eral Constitution, full faith and credit are required 
to be given in each state to the public acts, records, 
and judicial proceedings of every other state.** The 
purpose of such provision is to preserve rights ac¬ 
quired or confirmed under the public acts and ju¬ 
dicial proceedings of one state by requiring recogni¬ 
tion of their validity in other states.*® The provi¬ 
sion altered the status of the several states as in¬ 
dependent foreign sovereignties, each free to ignore 
obligations created under the laws or by the judicial 
proceedings of the others, and made them integral 
parts of a single nation,*® throughout which a rem¬ 
edy on a just obligation may be demanded as of 


80. U.S.—Sfciriotes v. State of Flor¬ 
ida, Fla., 61 S.Ct. 924, 313 U.S. 69. 
85 KEd. 1193, rehearing denied 61 
act 1093, 813 U.S. 599, 85 L.Ed. 
1552—State of Wisconsin v. State 
of Michigan. 56 S.Ct 786, 296 U.S. 
465, 79 L.Ed. 1541. 

69 C.J. p 36 note 69. 

Equality of new states see infra $ 22. 

81. U.S.—U. S. V. State of Tex., Tex., 
70 act 918, 839 U.S. 707, 94 L.Ed. 
1221. 

82. Cal.—^Roberts v. Roberts, 185 P. 
2d 381, 81 Cal.App.2d 871. 

83. N.T.—Schwertfeger v. Scandina- 
vlan-American Line, 174 N.T.S. 147, 
186 App.Div. 89, afOrmed 123 N.E. 
888, 226 N.Y. 696. 

84. Ala.—Kugle v. Harpe, 176 So. 
617. 234 Ala. 494. 

N.J.—^Miller v. National Chair Co., 
22 A.2d 804, 127 N.J.Law 414, af¬ 
firmed 28 A.2d 125, 129 N.J.Law 
98. 

Pa.—^In re Crossley’s Estate, 7 A.2d 
639, 135 Pa.Super. 624. 

Wash.—^Ex parte Wallace, 227 P.2d 
737, 38 Wash.2d 67. 

Application of full faith and credit 
clause to Judgments of courts of 
sister states see Judgments { 888 
et seq. 

“Comity** distinguished from **full 
faith and credit" under federal con- 
' stltutlon see Courts S 545. 
Well-oonsldered case reviewing Oe- 
dslons of supreme court 
U.S.—Order of United Commercial 
Travelers of America v. Wolfe, S. 
D., 67 S.Ct 1356, 831 U.S. 686, 91 
L.Ed. 1687. 178 A.L..R. 1107. 
Oovemmental stability requires 
that full faith and credit In form, 
substance, and spirit be given to pub¬ 
lic acts, records, and Judicial proceed¬ 
ings among the states.—^Bute v. Peo- 
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pie of State of UL, Ill.. 68 S.Ct 763. 
333 U.S. 640, 92 L.Ed. 986. 

Act of adoption. 

An Instrument having the force 
and effect of an act of adoption un¬ 
der the laws of one state would be 
required to he so recognized in an¬ 
other state by the full faith and cred¬ 
it clause of the federal Constitution. 
—^Alexander v. Gray, La.App., 181 So. 
639. 

Assessment of stockholders In 
bank was entitled to full faith and 
credit with respect to nonresident 
stockholders.—^Broderick v. Rosner, 
N.J., 65 S.Ct 689, 294 U.S. 629, 79 
L.Bd. 1100, 100 A.L.R. 1183. 

Seoognltlon of status and rights 
of receiver or liquidator under law 
of state of appointment is required 
by full faith and credit clause.— 
Clark V. Willlard, Mont. 56 S.Ct. 356, 
294 U.S. 211, 79 L.Ed. 865, 98 A.L. 

R. 847—American United Life Ins. 
Co. V. Fischer, CCLAIowa, 180 F. 
2d 643, certiorari denied 68 S.Ct 761, 
318 U.S. 767, 87 L.Ed. 1188. 

A Statute authorizing garnishment 
of resident debtor of nonresident 
debtor of nonresident principal de¬ 
fendant on notice by publication is 
unconstitutional under full faith and 
credit clause, since res seized is not 
property of the principal defendants, 
and court could not acquire Jurisdic¬ 
tion in rem.—^Didcson v. Simpson, 113 

S. W.2d 1190, 172 Tenn. 680, 116 A.L.R. 
380. 

Pull faith and credit h41d not denied 
U.S.—Conroy v. Sanford, C.C.A.Ga., 
167 F.2d 847. 

Mo.—State of EAnsas ex rel. and to 
Use of Winkle Terra Cotta Co. v. 
U. S. Fidelity & Guaranty Co., 40 
S.W.2d 1050, 828 Mo, 296, certiorari 
denied U. S. Fidelity & Guaranty 
Co. V. State of Nansas ex reL and 
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to Use of Winkle Terra Cotta Co., 
62 S.Ct 34, 284 U.S. 656, 76 L.Ed. 
556. 

N.T.—Gantt v. Felipe T. Carlos Hur¬ 
tado & Cia, 79 N.E.2d 815, 297 N.Y. 
488. 

85. U.S.—Pink V. A. A. A. Highway 
Express, Ga., 62 S.Ct 241, 314 U. 
S. 201, 86 L.Ed. 152, 137 A.L.R. 957, 
rehearing denied 62 S.Ct. 477, 814 
U.S. 716, 86 L.Ed. 670—Pacific Em¬ 
ployers Ins. Co. V. Industrial Acc. 
Commission of State of Cal., Cal., 
59 S.Ct 629, 306 U.S. 493, 83 L.Ed. 
940. 

iMCarltal status 

State should have power to guard 
its Interest in its domiciliarles by 
changing or altering their marital 
status and by protecting them In 
that changed status throughout the 
farthest reaches of the nation.—^Ekitln 
V. Bstln, N.Y., 68 S.Ct. 1213, 334 U.S. 
541, 92 L.Ed. 1661, 1 A.L.R.2d 1412. 

86. U.S.—Hughes v. Fetter, WIs., 71 
.S.Ct 980, 841 U.S. 609, 95 L.Ed. 

1212—^Magnolia Petroleum Co. v. 
Hunt, La., 64 S.Ct. 208, 820 U.S. 
430, 88 LuEd. 149, 160 A.L.R. 413, 
rehearing denied 64 S.Ct. 488, 821 

U. S. 801, 88 L.Ed. 1088—Williams 

V. State of North Carolina, NX!., 63 
S.Ct 207, 817 U.S. 287, 87 luEd. 279, 
143 A.Ii.B. 1278. 

Subozdlnatiou of lociA poUoy 
The full faith and credit clause Is 
one of the provisions incorporated in¬ 
to the Constitution by its framers for 
the purpose of transforming an ag¬ 
gregation of independent sovereign 
states into a nation, and, if In Its 
application local policy must at times 
be required to sdve way, the result 
is part of the price of our federal 
system.—Sherrer v. Sherrer, Mass.,* 
68 S.Ct. 1087, 384 U.S. 843, 92 L.Ed. 
1429, 1 A.L.R.2d 1356—Sherrer v. 
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riglit, irrespective of the state of its origin.87 In 
other words, for the states of the union, the con¬ 
stitutional limitation imposed by the full faith and 
credit clause abolished, in large measure, the general 
principle of international law by which local policy 
is permitted to dominate rules of comity.*^ 

The full faith and credit clause of the Constitu¬ 
tion prescribes the rule for the federal and state 
courts where a question arises in a pending suit 
concerning the faith and credit to be g^ven by the 
court to public acts, records, and judicial proceed¬ 
ings in another state.®® A state statute constitutes 


a “public act” within the full faith and credit 
clause,®® and in a proper case the courts of a state 
may be required to give effect to such a statute 
of another state,®i and enforce rights and liabilities 
thereunder.®® A state cannot, by the simple de¬ 
vice of removing jurisdiction from courts other¬ 
wise competent, escape the constitutional obligation 
to enforce rights and duties validly created under 
the laws of other states;®® and a state may not, 
under the guise of merely affecting the remedy, 
deny the enforcement of claims otherwise within 
the protection of the full faith and credit clause. 


Sherrer, 68 S.Ct. 1097, 334 U.S. 843, 
92 UBd. 1429, 1 A.L..R.2d 1355. 

87» U.S.—Order of United Commeiv 
claJ Travelers of America v. Wolfe, 
S.D., 67 S.Ct 1356, 331 U.S. 686, 91 
Ii.EcL 1687, 173 A.L,.R. 1107—Mil¬ 
waukee County V. M. B. White Co., 
HI.. 56 S.Ct 229. 296 U.S. 268, 80 
L.Ed. 220. conformed to, C.C.A., 81 
P.2d 763. 

OhUgratiooi or right of aotioa 
Full faith and credit clause re¬ 
quires obligation or right of action, 
arising in another jurisdiction, to be 
enforced within jurisdiction precisely 
as if obligation or right of action had 
arisen here.—Commonwealth Fuel Co. 
V. McNeil, 130 A. 794, 103 Conn. 390. 

88. U.S.—^Broderick v. Rosner, N.J., 
55 S.Ct. 589, 294 U.S. 629, 79 L.Ed. 
1100, 100 A.L.R. 1133. 

Substitution for principles of comity 
The full faith and credit clause 
substituted a command for the ear¬ 
lier principles of comity and thus 
basically altered the status of the 
states as Independent sovereigns.— 
Estin V. Estin, N.Y., 68 S.Ct. 1218, 
334 U.S. 541, 92 L.Ed. 1661, 1 A.LuR. 
2d 1412. 

89. U.S.—U. S. Nat. Bank of Omaha 
V. Pamp, C.CA.Neb., 88 F.2d 498 
—Holland Furnace Co. v. Connelley, 
D.C.MO., 48 F.Supp. 548. 

N.Y.—Roseman v. Fidelity & Deposit 
Co. of Maryland, 277 N.Y.S. 471, 
154 Mlsc. 820. 

Pa.—Keystone v. Perdue, Com.Pl., 26 
Erie Co. 56, 67 York Lieg.Rec. 82. 
Tex.—Carpenter v. Pink, 124 S.W.2d 
981, 133 Tex. 82. 

A federal court Is bound equally 
with the courts of a particular state 
to observe the command of the full 
faith and credit clause.—^Bradford 
Electric Light Co. v. Clapper, N.H., 62 
S.Ct 671, 286 U.S. 146, 76 L.Ed. 1026. 
82 A.L.R. 696—^In re Young, D.C.I11., 
12 F.Supp. 80. 

District of Columbia courts are 
bound, equally with state courts, to 
observe command of full faith and 
credit clause of Constitution, wher¬ 
ever applicable. 

U.S.—Loughran v. Loughran, App.D. 
C., 64 S.Ct 684, 292 U.S. 216, 78 


L.Ed. 1219, rehearing denied 54 S. 
Ct. 861, 292 U.S. 615, 78 L.Ed. 1474. 
D.C.—Suydam v. Amell. MtimApp., 46 
A2d 763. 

ConstitutioiL of other state 

Courts have a duty to give full 
force and effect to the constitution 
of another state as well as its public 
acts such as a statute, when validity 
of such statute is sought to be at¬ 
tacked and not an interpretation or 
construction.—^People v. Zuccaro, 108 
N.Y.S.2d 97. 200 Misc. 41. 

90. U.S.—^Broderick v. Rosner, N.J., 
55 S.Ct. 689, 294 U.S. 629, 79 L.Ed. 
1100, 100 A.L.R. 1133—^Bradford 
Electric Light Co. v. Clapper, N.H., 
62 S.Ct. 671, 286 U.S. 146, 76 L.Ed. 
1026. 82 AL.R. 696. 

Ill.—Biddy V. Blue Bird Air Service, 
30 N.E.2d 14, 374 Ul. 506. 

State wrongful death statute Is a 
“public act,** within purview of feder¬ 
al Constitution provision that full 
faith and credit shall be given in 
each state to the **pubUc acts*' of 
every other state.—Hughes v. Fetter, 
Wis., 71 S.Ct 980, 841 U.S. 609, 95 
L.Ed. 1212. 

9L N.Y.—Graybar Electric Co. v. 
New Amsterdam Cas. Co., 54 N.E.2d 
811, 292 N.Y. 246, motion denied 55 
N.E.2d 512, 292 N.Y. 648, certiorari 
denied 65 S.Ct 42, 823 U.S. 715, 89 
L.Ed. 675, motion granted 60 N.R 
2d 849, 294 N.Y. 701—Flahlve v. 
Missouri, E. & T. R. Co., 227 N.Y. 
S. 587, 131 Misc. 586. 

Workmen’s compensation statute 
U.S.—^Bradford Electric Light Co. v. 

• Clapper, N.H., 52 S.Ct. 571, 286 
U.S. 145, 76 L.Ed. 1026, 62 A.L.R. 
696—^Duskln v. Pennsylvania-Cen¬ 
tral Airlines Corp., DjC.Tenn., 71 F. 
Supp. 867—Stepp v. Employers* Li¬ 
ability Assur. Corp., D.C.Tex., 80 
F.Supp. 668—Joseph H. Weiderhoff, 
Inc., V. Neal, D.C.Mo., 6 F.Supp. 
798. 

Ill.—Smith V. Clavey Ravlnia Nurs¬ 
eries, 69 N.E.2d 921, 829 ULApp. 
648. 

92. U.S.—^Broderick v. Rosner, N.J., 
55 S.Ct. 589, 294 U.S. 629, 79 L.Ed. 
1100, 100 A.L.R. 1183. 
Extraterritorial force and effect of 
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statutes and recognition thereof by 
courts of another state see Courts 
§ 70. 

Jurisdiction of courts, as to matters 
involving foreign laws, on princi¬ 
ples of comity see Courts 5 546. 
Stockholder’s statutory liability 
Under full faith and credit clause 
of United States Constitution. New 
York superintendent of banks who 
had authority under New York law to 
maintain action to enforce bank 
stockholder’s statutory liability could 
maintain action in Rhode Island 
courts to enforce statutory liability 
of Rhode Island stockholder of New 
York bank without obtaining any au¬ 
thority from any source.—Broderick 
V. Cole. 186 A 24, 66 R.L 884. 
Wkongfol death 

(1) Where action based on Illinois 
wrongful death statute was brought 
in Wisconsin state court to recover 
for death resulting from fatal inju¬ 
ries sustained in Illinois automobile 
accident, Wisconsin court could not, 
consonant with federal full faith and 
credit clause, refuse to entertain suit 
because of local public policy de¬ 
clared by legislature in provision in 
Wisconsin Wrongful Death Act lim¬ 
iting action to one brought for death 
caused in state.—^Hughes v. Fetter. 
Wis., 71 S.Ct 980, 841 U.S. 609, 95 
LuEd. 1212. 

(2) The nilnols statute limiting 
jurisdiction of Illinois courts over 
out-of-state death actions was viola¬ 
tive of full faith and credit clause, 
even though it permitted Illinoia 
courts to try those out-of-state death 
actions in which service of process 
could not be had on defendant in 
state where death was brought about. 
—^First Nat. Bank of Chicago v. Unit¬ 
ed Air Lines, Ill., 72 S.Ct 421, 842 U. 
S. 396, 96 L.Ed. 441, rehearing denied 
72 S.Ct 675, 848 U.S. 921, 96 L.Ed. 
1334. 

93. U.S.—^Hughes v. Fetter, Wis., 71 
S.Ct 980. 341 U.S. 609, 96 L.Ed. 
1212—^Broderick v. Rosner, N.J., 65 
S.Ct 589, 294 U.S. 629, 79 L.Ed. 
1100, 100 AL.R. 1133—Converse v. 
Hamilton, Wis., 32 S.Ct 415, 224 
U.S. 248, 66 L.Ed. 749. 
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when its courts have general jurisdiction of the 
subject matter and the parties.^^ 

Courts in one state may not, under the full faith 
and credit clause, refuse to give effect to a sub¬ 
stantive defense under the applicable law of an¬ 
other state.95 Accordingly, foreign contract rights, 
defensively asserted, must be recognized by the 
local forum, although contrary to local public policy, 
if such rights are valid, and performance is to be 
had, in the state wherein the contract was exe¬ 
cuted.^® To the extent that one state must give full 
faith and credit to the statutes and judicial pro¬ 
ceedings of another state, it must be denied author¬ 
ity to adjudicate the meaning and domestic effect 
under its own laws of a contract entered into by its 
own inhabitants and containing no stipulation that 
they should be bound by obligations extrinsically 
imposed by the law of the other state.®^ 

Power of congress. Under the constitutional pro¬ 
vision that congress may by general laws prescribe 


the manner in which the public acts, records, and 
proceedings required to be g^ven full faith and 
credit shall be proved, and the effect thereof, con¬ 
gress may prescribe the extra-state effect of stat¬ 
utes.®® A federal statute providing that records 
and judicial proceedings properly authenticated shall 
have such faith or credit given to them in every 
court within the United States as they have by law 
or usage in the courts of the state from which they 
are taken is not confined merely to judgments but 
also applies to any public document.®® 

b. Limitations of, and Exceptions to, Bnle 

The provision of the federal Constitution requiring 
that full faith and credit be given in each state to the 
public acts, records, and Judicial proceedings of every 
other state Is not an inexorable and unqualified com¬ 
mand, but it leaves some scope for state control within 
Its borders of affairs which are peculiarly Its own; and, 
where there is a superior conflicting governmental In¬ 
terest, a state need not subordinate Its own laws and 
policy concerning Its domestic affairs to the laws and 
policy of other states. 


94. XJ.S.—^Broderick v. Rosner, N.J., 
55 S.Ct 589, 294 U.S. 629, 79 L..Ed. 
1100, 100 A.L.R. 1133. 

Fla.—^Harris Inv. Co. v. Hood, 167 So. 
25. 123 Fla. 698. 

m.—^People ex rel. Jones v. Chicago 
Lloyds, 63 N.R2d 479, 391 111. 492, 
reversed on other grounds 67 S.CL 
451, 329 U.S. 645, 91 L.Ed. 488, 168 
A.Lr.R. 666, rehearing denied 67 S. 
Ct 858, 330 U.S. 854, 91 L.Ed. 1296. 

95. U.S.—^Bradford Electric Light 
Co. V. Clapper, N.H., 52 S.Ct. 671, 
286 U.S. 145, 76 L.Ed. 1026, 82 A.L. 

R. 696. 

UarepresentatioiL 

U.S.—John Hancock Mut Life Ins. 
Co. V. Tates, 67 S.Ct. 129, 229 U. 

S. 178, 81 L.Ed. 106, conformed to 
190 S.E. 560, 184 Ga. 42, and 191 S. 
E. 392, 55 Ga.App. 771. 

99. U.S.—^Holderness v. Hamilton 
BTlre Ins. Co. of New York, D.C.Fla., 
64 F.Supp. 145. 

97. U.S.—Pink v. A. A. A. Highway 
Express. Ga., 62 S.Ct. 241, 314 U. 
S. 201, 86 L.Ed. 152, 137 A.L.R. 957, 
rehearing denied 62 S.Ct. 477, 314 
U.S. 716, 86 L.Bd. 670. 

SubstaiLtive rights created 1)7 con¬ 
tract 

Where a contract Is made wholly 
in, and subject to, the laws of one 
state, the law of another state can¬ 
not determine the substantive rights 
created by the contract, and refusal 
by the courts of the other state to 
recognize the rights arising under the 
statutes of the state wherein the con¬ 
tract is made constitutes a failure 
to give full faith and credit to public 
acts of that state as required by fed¬ 
eral Constitution. 

U.S.—John Hancock Mut Life Ina 


Co. V. Tates, 67 S.Ct. 129, 299 U.S. 
178, 81 L.Ed. 106, conformed to 190 
S.E. 560, 184 Ga. 42, and 191 S.E. 
392, 55 Ga.App. 771—^Modern Wood¬ 
men V. Mixer, Neb., 45 S.Ct 389, 
267 U.S. 644, 69 L.Ed. 783, 41 A.L.R. 
1384—Supreme Council of Royal 
Arcanum v. Green, N.T., 35 S.Ct 
724, 237 U.S. 531, 69 L.Ed. 1089, L. 
R.A.1916A 77L 

Mich.—^Annis v. Pilkewltz, 282 N.W. 

905, 287 Mich. 68. 

Time for commenoemeiLt of suit 
The refusal to recognize as valid 
a provision in a benefit certificate 
that suit must be commenced within 
a certain time after date of losa al¬ 
though that provision is valid under 
the law of the state wherein the con¬ 
tract was executed emd was to be 
performed, is a refusal to grive full 
faith and credit to the law of a sis¬ 
ter state. 

U.S.—Order of United Commercial 
Travelers of America v. Wolfe, S. 
D., 67 S.Ct. 1355, 331 U.S. 586, 91 L. 
Ed. 1687, 173 A.L.R. 1107. 

Neb.—Avondale v. Sovereign Camp 
W. O. W., 279 N.W. 355, 134 Neb. 
717. 

Obligations of membership 

(1) Where a resident of one state 
has by stipulation or stock owner¬ 
ship become a member of a corpora¬ 
tion or association of another state, 
the state of his residence may have 
no such domestic interest in prevent¬ 
ing him from fulfilling the obliga¬ 
tions of membership as would admit 
of a restricted application of the 
full faith and credit clause.—^Pink v. 
A A. A. Highway Express, Ga., 62 S. 
Ct. 241, 314 U.S. 201, 86 L.Ed. 152, 
137 AL.R. 957, rehearing denied 62 
S.Ct. 477, 314 U.S. 716, 86 LuEd. 670. 
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(2) However, the state of residence 
does have a legitimate interest In 
determining whether its residents 
have assented to membership obliga¬ 
tions sought to be imposed on them 
by extra state law to which they 
are not otherwise subject—^Pink v. 
AAA Highway Express, Ga., 62 S. 
Ct 241, 314 U.S. 201, 36 L.Ed. 152, 
137 ALi.R. 957, rehearing denied 62 
S.Ct 477, 314 U.S. 716, 86 L.Ed. 670 
—^Eeehn v. Parrish Dray Line, D.C. 
S.C., 53 F.Supp. 855, reversed on oth¬ 
er grounds, O-CJL, 145 F.2d 646. 

Ultra vires agreement 
Where Nebraska supreme court in 
class suit brought by Nebraska mem¬ 
ber of Nebraska fraternal beneficiary 
association, declared that a particu¬ 
lar type of certificate which under as¬ 
sociation's bylaw was to be treated 
as fully paid after twenty years was 
ultra vires, Missouri court's refusal 
to declare a similar certificate ultra 
vires, in suit by Missouri beneficiaries 
of a Missouri member, violated the 
full faith and credit clause, as 
against contention that the certifi¬ 
cate was a Missouri contract subject 
to Missouri law.—Sovereign Camp, 
W. O. W., V. Bolin, 59 S.Ct. 36, 305 
U.S. 66, 83 L.Bd. 46, 119 AL.R. 478. 
rehearing denied 59 S.Ct. 241, 305 U. 
S. 673, 83 L.Ed. 436, mandate con¬ 
formed to Bolin V. Sovereign Camp, 
W. O. W., 127 S.W.2d 718, 344 Mo. 
714. 

98. U.S.—Pacific Employers Ins. Co. 
V. Industrial Acc. Commission of 
State of Cal., Cal., 69 S.Ct. 629, 306 
U.S. 493, 83 LuEd. 940. 

99. La.—State v. Liemlng, 46 So.2d 
262, 217 La. 257. 



STATES 


81 C.J.S. 


§ 9 

The provision of the federal Constitution requir¬ 
ing that full faith and credit be given in each state 
to the public acts, records, and judicial proceedings 
of every other state is not an inexorable and un¬ 
qualified command, but it leaves some scope for 
state control within its borders of affairs which are 
peculiarly its own.^ Such provision does not insure 
unlimited extraterritorial recognition of all statutes 
or of any statute under all circumstances,^ and it 
does not require the enforcement of every right con¬ 
ferred by a statute of another state.^ In other 
words, consistent with the appropriate application 
of the full faith and credit clause, there are limits 
to the extent to which the laws and policy of one 


state may be subordinated to those of another,^ and 
while it has been held that local policy is not per¬ 
mitted to override the constitutional requirement of 
full faith and credit,^ the nature of the federal 
Union of states, to which are reserved some of the 
attributes of sovereignty, precludes resort to the 
full faith and credit clause to compel one state, un¬ 
der all circximstances, to subordinate its own laws 
and policy concerning its domestic affairs to the 
laws and policy of other states,® or to substitute the 
statutes of other states for its own statutes dealing 
with a subject matter concerning which it is com¬ 
petent to legislate.^ 


1. IT.S.—Pink ▼. A. A. A. Highway 
Express, Ga., 62 S.Ct. 241, 314 U. 

S. 201. 86 L.Ed. 162. 137 A.L..R. 957. 
rehearing denied 62 S.Ct. 477, 314 
U.S. 716. 86 L.Ed. 570. 

Pa.—In re McGuJgan's Estate, Com. 

PI.. 24 West.L.J. 71. 

JnrisdictloxL over property 

Under the full faith and credit 
clause each state has exclusive Juris¬ 
diction over property within its bor¬ 
ders, and. where testator has proper¬ 
ty in more than one state, each state 
In Its own courts can provide for dis¬ 
position of property in conformity 
with Its laws.—^Hutton v. Blackburn, 
192 N.Y.S. 627. 117 Misc. 434. 

The so-called right of status as 
fixed by domiciliary laws is a matter 
of comity, not controlled by the con¬ 
stitutional provision relating to full 
faith and credit.—^Bickford v. Carden, 
221 S.\y.2d 421, 215 Ark. 560. 

2. U.S.—^IGaxon Co. v. S ten tor Elec¬ 
tric Mfg. Co.. Del., 61 S.Ct 1020, 
313 U.S. 487. 85 L.Ed. 1477—Yel¬ 
low Cab Transit Co. v. Overcash. 
C.C.A.MO., 133 P.2d 228. 

Extraterritorial force and effect of 
statutes and recognition thereof by 
courts of another state see Courts 
S 70. 

rigid and literal enforcement 
of the full faith and credit clause, 
without regard to the statute of the 
forum, would lead to the absurd re¬ 
sult that, wherever the conflict arises, 
the statute of each state must be en¬ 
forced in the courts of the other, but 
cannot be In its own. Unless by 
force of that clause a greater effect 
is thus to be given to a state statute | 
abroad than the clause permits it to 
have at home, it is unavoidable 
that this court determine for itself 
the extent to which the statute of one 
state may qualify or deny rights as¬ 
serted under the statute of another.** 
—^AlcuOca Packers Ass’n v. Industrial 
Accident Commission of California* 
C^., 65 S.Ct 618, 294 U.S. 532, 79 L. 
Ed. 1044. 

3. U.S.—^Broderick v. Rosner, H.J., 
66 S.Ct. 589, 294 U.S. 629, 79 


Ed. 1100, 100 A.L 1 .R. 1133—Brad¬ 
ford Electric Light Co. v. Clapper, 
N.H., 62 S.Ct. 671. 286 U.S. 146, 76 
L.Ed. 1026, 82 A.L..R. 696. 

N.Y.—In re Klllough's Estate, 266 
N.Y.S. 301, 148 Misc. 73. 

When xeUef denied 
A plaintiff suing in one state on 
a statutory cause of action arising 
in another state may be denied re¬ 
lief because the forum fails to pro¬ 
vide a court with Jurisdiction of the 
controversy, or because it falls to 
provide procedure appropriate to its 
determination, or because the en¬ 
forcement of the right conferred 
would be obnoxious to the public pol¬ 
icy of the forum, or because the lia¬ 
bility Imposed is deemed a penal 
one.—^Bradford Electric Light Co. v. 
Clapper. N.H., 62 S.Ct. 671, 286 U.S. 
146, 76 L.Ed. 1026, 82 A.L.R. 696. 

4. U.S.—^Pink v. A. A. A. Highway 

Express. Ga., 62 S.Ct. 241, 314 U.S. 
201. 86 L.Ed. 162, 137 A.L.R. 957, 
rehearing denied 62 S.Ct. 477, 314 
U.S. 716, 86 UEd. 670—Alaska 

Packers Ass*n v. Industrial Acci¬ 
dent Commission of California* 
Cal., 55 S.Ct 618, 294 U.S. 632, 79 
L.Ed. 1044. 

Time UmltatloxLS 

Where suit is on a right created 
by a statute of a sister state, and a 
similar right exists under local law 
to which a local statute of limitations 
is applicable, action of local courts 
in treating time limitations Included 
in state statute giving rise to for¬ 
eign cause of action as procedural, 
and in holding that applicable local 
period of limitations governs, does 
not violate constitutional requirement 
that full faith and credit be given 
to the public acts of a sister state. 
—^McMlllen v. Douglas Aircraft Co., j 
D.C.Cal., 90 F.Supp. 670. 

5. N.Y.—Hirson v. United Stores 
Corp., 34 N.Y.S.2d 122, 263 App.Dlv. 
646, affirmed 43 hr.E.2d 712, 289 N. 

T. 664. 

6. U.S.—Hughes v. Fetter, VTis., 71 
S.Ct 980, 341 U.S. 609, 96 L.Ed. 
1212—'WllUams v. State of Horth 
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Carolina, N.C.. 68 S.Ct 207, 317 

U.S. 287, 87 L.Ed. 279, 143 A.L.R. 
1273—^Plnk V. A. A. A. Highway 
Express, Ga.. 62 S.Ct. 241. 314 U.S. 
201. 86 L.Ed. 152, 137 A.L.R. 957. 
rehearing denied 62 S.Ct. 477, 314 
U.S. 716, 86 L.Ed. 570—^Yellow Cab 
Transit Co. v. Overcash. C.C.A.M 0 ., 
133 F.2d 228—^Magee v. McNany, 
D.C.Pa.. 10 P.R.D. 6. 

Ky.—Gaskins v. Gaskins, 223 S.W.2d 
374, 311 Ky. 69, 13 A.L.R.2d 970. 
N'.Y.—Jiranek v. Jiranek, 39 N.Y.S.2d 
623. 179 Misc. 502. 

Enforcement of right conferred else, 
where 

Full faith and credit clause of the 
federal Constitution does not require 
a state to subordinate its public pol¬ 
icy with respect to persons and their 
actions within its borders to the law’s 
of any other state, where the enforce¬ 
ment of the right conferred elsewhere 
would be obnoxious to the public pol¬ 
icy of the forum.—^Blddy v. Blue Bird 
Air Service. 80 H.E.2d 14, 374 IlL 506. 
Recovery of interest 
Full faith and credit clause does 
not require state of forum to apply, 

I in connection with agreement execut¬ 
ed in another state, the statute of 
such other state directing that in 
contract actions interest be added to 
the principal sum, if such applica¬ 
tion would interfere with its local 
policy.—Klaxon Co. v. Stentor Elec¬ 
tric Mfg. Co.. Del., 61 act. 1020, 313 
U.S. 487, 85 L.Ed. 1477. 

7. US.—Gtate Farm Mut. Auto. Ins. 
Co. V. Duel, Wis., 65 S.Ct. 573, 824 

U. S. 154, 89 L.Ed. 812, rehearing de¬ 
nied 65 act. 856. 324 U.S. 887, 89 
L.Ed. 1436—^Pacific Employers Ins. 
Co. V. Industrial Acc. Commission 
of State of CaL, Cal., 69 S.Ct. 629, 
306 US. 493, 88 L.Ed. 940—Idagee 

V. McNany, D.C.Pa., 10 F.R.D. 6. 
D.C.—^U. S. Casualty Co. v. Hoage, 77 

F.2d 642, 64 App.D.U 284. 

Neb.—^Esau v. Smith Bros., 246 N.W. 

280, 124 Neb. 217. 

Other statements of rule 

(1) Each state has constitutional 
authority to make its own law with 
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The constitutional principle of full faith and 
credit yields where there is a superior conflicting 
governmental interest of a sister state,^ and a state 
will not be required to subordinate its own laws to 
the declared policy of another state when sufficient 
justification exists to warrant application of the law 
of the forum.® So where a statute and policy of 
the forum are set up as a defense to a suit brought 
under the statute of another state, or where the for¬ 
eign statute is set up as a defense to proceedings 
under a local statute, the conflict is to be resolved, 
not by giving automatic effect to the full faith and 
credit clause and thus compelling the courts of each 
state to subordinate its own statutes to those of 


others, but by appraising the governmental interests 
of each jurisdiction and turning the scale ^of deci¬ 
sion according to their weight.^® Prima facie every 
state is entitled to enforce in its own courts its 
own statutes lawfully enacted, and one who chal¬ 
lenges that right, because of the force given to a 
conflicting statute of another state by the full faith 
and credit clause assumes the burden of showing, on 
some rational basis, that of the conflicting interests 
involved, those of the foreign state are superior to 
those of the forum.^^- 

Generally, full faith and credit are enjoined only 
with respect to public acts within the legislative ju¬ 
risdiction of the enacting state.^® Under the full 


respect to persons and events within 
its borders, and the *‘full faith and 
credit" clause does not ordinarily re¬ 
quire a state to substitute for its own 
law the conflicting: law of another 
state even thougrh that law is of con¬ 
trolling: force in the courts of that 
state with respect to the same per¬ 
sons and events.—Magmolia Petrole¬ 
um Co. V. Hunt, La.. 64 S.Ct. 208, 320 
U.S. 430. 88 L.Bd. 149. 160 A.L.R. 413, 
rehearing: denied 64 S.Ct. 483. 321 U.S. 
801, 88 L.Ed. 1088—^Pacific Employers 
Ins. Co. V. Industrial Acc. Commis¬ 
sion of State of Cal.. Cal., 69 S.Ct 
629, 306 U.S. 493, 83 L.Ed. 940. 

(2) Pull faith and credit clause of 
federal Constitution does not deny 
state right to apply in its own courts 
state statute lawfully enacted in pur¬ 
suance of domestic policy. 

U.S.—^Alaska Packers Ass'n v. Indus¬ 
trial Accident Commission of Cali¬ 
fornia. Cal., 55 S.Ct 518, 294 U.S. 
532, 79 L.Ed. 1044. 

Or.—^Personius v. Ashbury Transp. 
Co. of Oregon. 63 P.2d 1065, 152 Or. 
286. 

Oompeusation statute 

(1) Where Massachusetts employee 
of Massachusetts employer was in¬ 
jured while temporarily employed in 
California and had incurred medical 
and hospital expenses there, and Cal¬ 
ifornia statute required payment of 
compensation including claims for 
medical, hospital, and nursing serv¬ 
ices by California residents, and pro¬ 
vided* that "no contract, rule or regu¬ 
lation" should exempt employer from 
liability, the "full faith and credit" 
clause did not require California 
courts to recognize Massachusetts 
compensation statute as providing 
the exclusive remedy, where to do 
so would require physicians .and hos¬ 
pitals to prosecute their claims in 
Massachusetts.—Pacific Employers 
Ins. Co. V. Industrial Acc. Commis¬ 
sion of State of Cal., Cal., 69 S.Ct. 
629. 306 U.S. 498, 88 L.Ed. 940. 

(2) Illinois Workmen’s Compensa¬ 
tion Act provisions, which, if applic¬ 
able to employment of brandi oflice 


manager in Louisiana, granted cer¬ 
tain rights, obnoxious to public pol¬ 
icy of Louisiana, in favor of illegiti¬ 
mate children, would not be enforced 
by Louisiana courts but Louisiana 
act would be applied, notwithstanding 
full faith and credit clause of federal 
Constitution.—^McKane v. New Am¬ 
sterdam Cas. Co., La.App., 199 So. 175. 

(3) Retention by state Industrial 
board of jurisdiction of claim for 
compensation because of accidental 
death within state, of employee 
transferred from job in another state 
by employer having contracts in both 
states, was not encroachment of full 
faith and credit provision of Consti¬ 
tution.—^Lane v. Fitzgerald Const. 
Co., 39 N,T.S.2d 61. 265 App.Dlv. 1026, 
appeal denied 41 N.Y.S.2d 224. 266 
App.Dlv. 693. 

Fnsitlve damages 
The local statute precluding re¬ 
covery of punitive damages against 
a publisher for libel unless the li¬ 
beled person gives notice and oppor¬ 
tunity for retraction did not violate 
the full faith and credit clause of 
the federal Constitution, as applied to 
a nonresident who sued a local news¬ 
paper for libel.—^Tademy v. Scott, D. 

C. Ga., 68 F.Supp. 556, modified on 
other grounds, C.C.A., 157 F.2d 826. 
& N.J.—^Miller v. National Chair 

Co., 22 A.2d 804, 127 N.J.Law 414, 
affirmed 28 A.2d 125, 129 N.J.Law 
98. 

9. U.S.—Holland Furnace Co. v. Con- 
nelley, D.C.Mo.. 48 F.Supp. 543. 

D. C.—^U. S. Casualty Co. v. Hoage, 
77 F.2d 542. 64 App.D.C. 284. 

10. U.S.—^Alaska Packers Ass’n v. 
Industrial Accident Commission of 
California, Cal., 65 S.Ct 618, 294 
U.S. 682, 79 L.Ed. 1044—Holland 
Furnace Co. v. Connelley, D.C.Mo.. 
48 F.Supp. 643. 

Mo.—State ex rel. Weaver v. Missouri 
Workmen’s Compensation Commis¬ 
sion, 95 S.W,2d 641. 

Matters considered 
In determining whether full faith 
and credit clause of federal Const!- 
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tution would require Wisconsin’s 
courts to entertain suit brought un¬ 
der wrongful death act of another 
state notwithstanding a local public 
policy to the contrary, declared by 
the Wisconsin legislature in limiting 
actions under its own wrongrful death 
statute to those brought for deaths 
caused in state, differences • between 
wrongful death acta involved with 
respect to maximum recovery and 
disposition of proceeds would not be 
an important consideration; but it 
would be relevant that Wisconsin 
might well be only jurisdiction in 
which service could be had as origi¬ 
nal matter on defendant insurance 
company.—^Hughes v. Fetter, Wls., 71 
S.Ct. 980, 341 U.S. 809, 95 L.Ed. 1212. 

II. U.S.—Williams v. State of North 
Carolina, N.C., 63 S.Ct 207, 317 
U.S. 287, 87 L.Ed. 279, 143 A.L.R. 
1272—^Alaska Packers Ass’n v. In¬ 
dustrial Accident Commission of 
California, Cal., 65 S.Ct 518, 294 
U.S. 632, 79 L.Ed. 1044. 

N.J.—^Brown v. Parsons, 42 A.2d 862, 
136 N.J.Eq. 493. 

12- U.S.—Bradford Electric Light 
Co. V. Clapper, N.H., 52 S.Ct 571, 
286 U.S. 145, 76 L.Ed. 1026, 82 A.L. 
R. 696. 

III. —Biddy v. Blue Bird Air Service, 
30 N.E.2d 14, 374 Ill. 506. 

Title to property 

(1) Since legislature of one state 
has no power to pass an act which 
would affect the transmission of ti¬ 
tle to lands located in another state, 
the courts of such other state are 
not required by the full faith and 
credit clause to give force and ef¬ 
fect to such act with respect to these 
lands.—Olmsted v. Olmsted, N.Y., 80 
S.Ct. 292, 216 U.S. 386, 54 L-Ed. 580, 
26 L.RJL,N.S., 1292. 

(2) The full faith and credit clause 
of the federal Constitution did not 
require local courts to give effect to 
statute of another, state providing 
that will executed by an unmarried 
woman is revoked by a subsequent 
marriage, with respect to local lands 
of testatrix residing in' such other 



§9 


STATES 


81 C.J.S. 


faith and credit clause, each state may determine for 
itself the liability of property within its territorial 
limits to seizure and sale under processes of its 
courts,^ 5 and where a state applies its own law in 
determining the liability of property within the state 
to the lien of judgments and executions, it does not 
thereby deny full faith and credit to the statutes 
and judicial proceedings of another state whose 
law has fixed the status and right to the property 
of persons within its jurisdiction.The fact that 
a sister state has chartered a corporation does not 
require a state to admit the corporation to transact 
business within the state unconditionally,^® and it 
is not required that a state impose no stricter 
financial standards for foreign corporations doing 
business within its borders than were imposed by 
the state of incorporation.^® Notwithstanding the 
full faith and credit clause, one state need not en¬ 
force the penal laws of another.^^ 

The full faith and credit clause does not re¬ 
quire that greater effect be given to the statute of a 
state elsewhere than is given in the courts of such 
state.i® A court in one state is not required to give 


full faith and credit to a proceeding in another 
state involving the same parties until a judgment is 
rendered in such other proceeding.^® A court may 
apply the local law as to procedural provisions of a 
contract, rather than the law of the state where 
the contract was written, without violating the full 
faith and credit clause.^® The full faith and credit 
clause applies only to acts of sister states,and, ac¬ 
cordingly, neither congress nor the federal supreme 
court has the power, under such clause, to take frcnn 
the state of the forum the right to decide, according 
to its own standards, whether a federal statute is a 
penal law unenforceable within its jurisdiction.22 
Such constitutional provision is not a limitation on 
the power of congress to enact bankruptcy legisla¬ 
tion, such as a provision authorizing a stay of pro¬ 
ceedings notwithstanding the prior entry of a mort¬ 
gage foreclosure decree in a state court®® The 
full faith and credit provision is a rule of evidence 
rather than of jurisdiction.®^ In accordance with 
the foregoing rules, the application of local law, in 
various circumstances, in apparent disregard of cer¬ 
tain public acts and proceedings or statutory provi¬ 
sions of other states, has been held not in violation 


state.—Owen v. Youn^rer, Tex.Clv. 
App., 242 S.W.2d 895. 

(3) Denying Ohio superintendent of 
Insurance right to remove assets of 
Ohio corporation which had domesti¬ 
cated in Tennessee was not denial of 
full faith and credit to Ohio law since 
Ohio legislature could pass no stat¬ 
ute depriving Tennessee courts of ju¬ 
risdiction to administer on local as¬ 
sets of foreign corporation.—^Davis v. 
Amra Grotto M. O. V. P. B. R., 91 
S.W.2d 294, 170 Tenn. 19, 106 AL..R. 
1611. 

Taxation 

Fact that Mississippi statute makes 
toll bridge which spans Mississippi 
River between Vicksburg, Mississippi, 
and Town of Delta, Louisiana, ex¬ 
empt from tax in Mississippi, did 
not require Louisiana to exempt 
bridge from taxation under full faith 
and credit clause of federal Constitu¬ 
tion.—Warren County, Miss. v. Hes¬ 
ter, 54 So.2d 12, 219 La. 763, certiorari 
denied 72 S.Ct. 167, 842 U.S. 877, 96 
L.Ed. 659. 


15. Iowa.—State ex rel. Weede v. 
Iowa Southern Utilities Co. of Del¬ 
aware, 2 N.W.2d 372, 231 Iowa 784, 
modified on other grounds 4 K.W. 
2d 869. 

16. U.S.—State Farm Mut Auto. Ins. 
Co. V. Duel, W4s., 65 S.Ct. 573, 324 
U.S. 154, 89 L,Bd. 812, rehearing 
denied 65 S.Ct 856, 824 U.S. 887, 
89 L.Ed. 1436. 

Zasoanoe or sale of stock 

The statute with respect to foreigrn 
public utility corporations, forbidding 
Issuance or sale of stock below par, 
regulating payment in property other 
than cash, declaring void stock Issued 
in violation of the statute and au¬ 
thorizing proceeding to enforce the 
statute to be brought by attorney 
general or citizen in name of state 
does not deny full faith and credit to 
laws of other state.—State ex rel. 
Weede v. Iowa Southern Utilities Co. 
of Delaware, 2 N.W.2d 372, 281 Iowa 
784, modified on other groimds 4 N.W. 
2d 869. 


18. U.S.—State of Ohio v. Chattanoo¬ 
ga Boiler & Tank Co., Ohio, 63 S. 
Ct 668, 289 U.S. 439, 77 KEd. 1307. 

19. N.T.—Brocklesby v. Brocklesby, 
104 N.T.S.2d 840. 

Slvoroe action 

N.Y.—^Brocklesby v. Brocklesby, su¬ 
pra. 

20. U.S.—^Bouis V. ABtna Cas. St Sur. 
Co., D.C.La., 91 F.Supp. 954, re¬ 
hearing denied 97 F.Supp. 236. 

Action against insurer of tort-feasor 
Local statute permitting injured 
person to maintain action against 
tort-feasor’s Insurer in first Instance 
without obtaining a judgment against 
tort-feasor affects procedure and not 
substantive rights, and application 
thereof does not violate full faith and 
credit clause.—^Bouis v. ABltna Cas. & 
Sur. Co., supra—^Rogers v. American 
Employers* Ins. Co., D.aLa., 61 F. 
Supp. 142. 

21. Cal.—Miller v. Municipal Court 
of City of Los Angeles, 142 P.2d 
297, 22 Cal.2d 818. 

22. Cal.—^Miller v. Municipal Court 
of City of Los Angeles, supra. 

23. US.-^U 8. Nat. Bank of Omaha 
V. OPamp, GC.ANeb., 88 F.2d 493. 

24. U.Sw—Anglo-American Provision 
Co. V. Davis Provision Co., N.Y., 24 
S.Ct. 92, 191 U.S. 373, 48 L.Ed. 225 
—^Wisconsin v. Pelican Ins. Co.. 
Wls., 8 S.Ct 1870, 127 U.S. 266, 82 
L.Ed. 239—U. S. Fidelity & Guaran¬ 
ty Co. V. Lawson, D.CGa., 15 F. 
Supp. 116. 


13. U.S.—Clark v. Willlard, Mont, 

65 S.Ct 366, 294 U.S. 211, 79 L.Ed. 

865, 98 A.L..R. 847. 

Neb.—State ex rel. National Surety 
Corporation v. Price, 261 N.W. 894, 
129 Neb. 438. 

N.T.—Hirson v. United Stores Corp., 
84 N.Y.S.2d 122, 263 App.Div. 646, 
affirmed 48 N.E.2d 712, 289 N.T. 
664. 

14. . U.S.-r-aark v. Wnilard. Mont, 

66 S.Ct 356, 294 US. 211, 79 L.Ed. j 

866, 98 A.L.R. 847. | 


17. US.—Broderldk ▼. Rosner, N.J., 
55 S.Ct 589, 294 U.S. 629, 79 L.Ed. 
1100, 100 A.L.R. 1133. 

Definition by supreme court 
It is within province of the United 
States supreme court in construing 
the full faith and credit clause of 
federal Constitution to define a penal 
law and to determine whether stat¬ 
ute of one state must be enforced 
by courts of another state.—^Miller 
V. Municipal Court of City of Los 
Angeles, 142 P.2d 297, 22 Cal.2d 818. 


902 



81 0. J. S. 


STATES 


§§ 9-10 


of the full faith and credit clause of the Constitu- 

tion.26 

Good faith; existence of jurisdiction. Full faith 
and credit can be given only to that which is the 
result of good and full faith, that is, credit can 
be given only when and where the act, the record, 
or the proceeding is not tainted with dishonesty and 
fraud is not practiced on the state issuing or par¬ 
ticipating in it.2® Records and proceedings of 
courts of other states are entitled to full faith and 
credit only in so far as such courts have jurisdiction 
of the subject matter and the parties,^^ and the 
facts necessary to give jurisdiction to the court 
rendering the decree may be inquired into.^s In other 
words, a state of domiciliary origin is not bound 
by an unfounded, even if not conclusive, recital in 
the record of a court of another state,^^ and a state 
not a party to the exertion of judicial authority in 
another state, but seriously affected by it, may in 
the exercise of its own power determine the truth 
of the record recital of the essential fact of 
domicil, regardless of whether domicil was assumed 
or decided after inquiry.^® 


§ 10. - Compacts and Agreements be¬ 

tween States 

a. In general 

b. Manner and sufficiency of agreement 

and assent 

c. Construction, operation, and effect 
a. In General 

Under a provision of the federal Constitution that 
“no state shall, without the consent of congress, enter 
Into any agreement or compact with another state or 
with a foreign power," states may make such agree¬ 
ments and compacts as are assented to by congress and 
are not In violation of the federal or state constitutions, 
but only such agreements as might tend to alter the 
political power of the states affected, and thus encroach 
on, or interfere with, the supremacy of the United 
States require congressional approval. 

Under a provision of the federal Constitution that 
“no state shall, without the consent of congress, 
enter into any agreement or compact with another 
state or with a foreign power,” states may make 
such agreements and compacts as are assented to by 
congress.^i While this constitutional provision 
is in its terms broad enough to prohibit every inter- 


25. U.S.—iCardillo ▼. Liberty Mut. 
Ins. Co.. App.D.C., 67 S.Ct. 801, 330 
U.S. 469, 91 L.Ed. 1028—State of 
Ohio V. Chattanooga Boiler & Tank 
Co., Ohio, 53 S.Ct. 663, 289 U.S. 
439, 77 L.Bd. 1307. 

Mo.—^Daggett v. Kansas City Struc¬ 
tural Steel Co., 65 S.W.2d 1036, 
334 Mo. 207, certiorari denied Kan¬ 
sas City Structural Steel Co. v. 
Daggett, 54 S.Ct 640, 292 U.S. 630, 
78 L.Bd. 1484—Wilhelm v. Security 
Ben. Ass*n, App., 104 S.W.2d 1042, 
record and opinion quashed on oth¬ 
er grounds State ex rel. Security 
Ben. Ass*n v. Shain, 114 S.W.2d 
965, 342 Mo. 199, mandate conform¬ 
ed to Wilhelm v. Security Ben, 
Ass’n, 121 S.W.2d 295, 233 Mo.App. 
484. 

Ohio.—Schiefer v. Schnaufer, 50 N.B. 
2d 365, 71 Ohio App. 431. 

Partienlax dron-mstaiioeg 

(1) A prosecution for possession 
within the state of whisky which 
does not bear the revenue stamps re¬ 
quired by state statute is not viola¬ 
tive of full faith and credit clause of 
the federal Constitution even though 
the whisky bears the revenue stamps 
of another state.—Herbert v. State, 4 
S.B.2d 843, 60 Ga.App. 633. 

(2) Where petitioner seeking a 
writ of habeas corpus had been con¬ 
victed of felonies in another state 
but had been pardoned and thereafter 
was convicted within the state of 
being an habitual clrlminal, the local 
court in admitting evidence of for¬ 
eign convictions notwithstanding par¬ 
dons and in denying petitioner his 


liberty did not violate full faith and 
credit clause of Constitution. 

U.S.—Groseclose v. Plummer, C.C.A. 
Cal., 106 F.2d 311, certiorari denied 
60 S.Ct. 264, 308 U.S. 614, 84 L.Bd. 
513. 

Cal.—^People v. Dutton, 71 P.2d 218, 9 
Cal.2d 605, appeal dismissed Dutton 
V. People of State of California, 68 
S.Ct. 365, 302 U.S. 656, 82 L.Bd. 
508. 

(3) The enactment and enforce¬ 
ment of the statute requiring liabil¬ 
ity insurers to consent, as considera¬ 
tion for authority to do business in 
state, to be sued directly for torts 
of their insureds' using local high¬ 
ways, regardless of whether policy 
sued on was written or delivered in 
state, did not violate full faith and 
credit clause.—^Buxton v. Midwestern 
Ins. Co., D.C.La., 102 F.Supp. 500. 

(4) Statute providing that in all 
sales of realty by mortgagees or trus¬ 
tees under powers of sale, or where 
there has been a foreclosure, the 
mortgagee or trustee or holder of 
notes shall not be entitled to a de¬ 
ficiency judgment does not violate the 
full faith and credit clause of the 
federal Constitution, since the con¬ 
stitutional provision is "substantive 
law" and the statute relates solely 
to "adjective law."—Bullington v. 
Angel, 16 S.B.2d 411, 220 N.C. 18, 136 
A.L.R. 1054. 

(5) The construction of an elective 
workmen’s compensation act as ap¬ 
plying to work done outside of the 
state, where the hiring was done 
within the state, has been held not 
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to render it in conflict with the full 
faith and credit clause of the federal 
Constitution.—Case of McLaughlin, 
174 N.B. 338, 274 Mass. 217. 

2Gb N.T.—^Morris v. Morris, 289 K.Y. 
a 636, 160 Misc. 69. 

27. La.—State v. Wenzel, 171 So. 88. 
185 La. 808. 

Miss.—^Hopkins v. Hopkins, 165 So. 
414, 174 Miss. 643. 

28. U.S.—Andrews v. Andrews, 

Mass., 23 S.Ct. 237, 188 U.S. 14, 47 
L.Ed. 366. 

La.—State v. Wenzel, 171 So. 88,. 185 
La. 808. 

Miss.—^Hopkins v. Hopklps, 165 So. 
414, 174 Miss. 643. 

29. U.S.—Williams v. State of N. C., 

K. C., 65 S.Ct. 1092, 825 U.S. 226. 89 

L. Ed. 1677, 167 A.L.E, 1366. rehear¬ 
ing denied 65 S.Ct 1560, 325 U.S. 
895, 89 L.Ed. 2006. . 

30. U.S.—WUllams v. State of N. C.. 
supra. 

31. U.S.—^U. S. V. Bekins, Cal., 58 
S.Ct 811, 804 U.S. 27. 82 L.Ed. 1137, 
rehearing denied U. S. v. Bekins, 58 
S.Ct. 1043, 804 U.S. 689, 82 L.Ed. 
1549 and Lindsay-Strathmore Irr. 
Dist. V. Bekins, 58 S.Ct. 1044, 304 
U.S. 589, 82 L.Ed. 1549—Safe Har¬ 
bor Water Power Corp. v. Federal 
Power Commission, C.C.A..Pa., 124 
F.2d 800, certiorari denied Federal 
Power Commission v. Safe Harbor 
Water .Power Corp., 62 S.Ct. 943, 
316 U.S. 663, 86 L.Bd. 1740. 

Ark.—G-ulley v. Applet 210 S.W.2d 
614, 213 Ark. 350. 
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state compact or agreement without consent of 
congress, it is, nevertheless, under the ordinary 
rules of constitutional construction, to be confined 
to those objects and purposes for which the provi¬ 
sion was framed,33 as revealed by reference to the 
context of the instrument and of the provisions with 
which it is associated.3^ So construed, this provi¬ 
sion does not apply to every possible agreement or 
compact between two states, but only to such as 
might tend to alter the political power of the states 
affected, and thus encroach on, or interfere with, 
the supremacy of the United States,35 that is, the 
provision refers only to political compacts, alliances, 
and treaties ;36 agreements incapable of operating 
thus may be made by the states without the consent 
of congress.37 

Subject to the rule that the constitutional pro¬ 
vision as to Compacts between states grants no pow¬ 
er to enter into compacts violating the federal or 
state constitutions,38 and to the rule that it is not 
necessary or permissible to limit or surrender, by 
such compact, the sovereign rights of the peopIe,39 
the states may enter into any agreement that they 
see fit^o A compact may be entered into for the 
purpose of settling a controversy between the states 
without regard to whether it constitutes a judicial 


or quasi-judicial decision on the controverted 
rights,^! since resort to a judicial remedy is never 
essential to the adjustment of controversies be¬ 
tween states unless the states are unable to agree 
on the terms of a compact or congress refuses its 

consent.^3 

Agreements antedating adoption of Constitution, 
Agreements between states, made at the time of the 
Articles of Confederation and not prohibited by 
that instrument, although they were suspended and 
superseded by the provisions of the Constitution, 
when adopted, in so far as they are inconsistent 
with it,^3 nevertheless continue except in so far as 
their stipulations affect powers which are conferred 
on congress.^^ The constitutional provision with 
reference to state agreements and compacts, ex¬ 
tends only to the future,^^ and does not affect or 
set aside those in existence at the time of adoption 
of the Constitution.^® 

Amendment, modification, supplementation, and 
enforcement An interstate compact may not be in 
any manner amended, altered, or modified without 
the consent of all the parties to the contract.^7 An 
amendment of a compact is a matter for the con¬ 
tracting states subject to congressional consent, and 
not a matter for act of congress.^® A state which 


Miss.—Saturn v. Wheeless, 178 So. 96, 
180 Miss. 800. 

59 CJ. p 36 note 61 taj. 

Agreements as to: 

Boundaries see infra $ 15. 
Jurisdiction over boundary waters 
see supra 8§ 4. 5. 

night of fishing In boundary wa¬ 
ters see f^h SS 16, 26. 

32w U.S.—Wharton v. Wise, Va., 14 
S.Ct. 783, 158 U.S. 156, 38 L.Ed. 669 
^Virginia ▼. Tennessee, 13 S.Ct. 
728, 148 U.S. 603, 37 L.Bd. 637. 
as. U.S.—Wharton v. Wise, Va., 14 
S.Ct. 783, 153 U.S. 156, 38 U.Ed. 669. 
69 C.J. p 86 note 64. 

34. U.S.—Wharton v. Wise, supra. 

69 G.J. p 87 note 66. 

86. N.BL—Ham v. Maine-New Hamp¬ 
shire Interstate Bridge Authority, 
30 A.2d 1, 92 N.H. 268. 

69 C.J. p 87 note 66. 

36. Ky.—Dixie Wholesale Grocery v. 
Idartin, 129 S.W.2d 181, 278 Ky. 
706, certiorari denied 60 S.Ct. 178, 
308 U.S. 609, 84 L.Ed. 609. 

37. Ky.—Dixie Wholesale Grocery 
V. Martin, supra. 

NH.—Ham v. Maine-New Hampshire 
Interstate Bridge Authority, 30 A. 
2d 1, 92 N.H. 268. 

59 CJ. P 37 note 67. 

Bedprootty agreemeat as to aoiu 
resident motorists 

ni.—^Bode V. Barrett, 106 N.B.2d 521, 
412 HL 204. 


Betoxn of parolees 

The compact between states con¬ 
cerning return of parolees from one 
state to another, entered into pur¬ 
suant to uniform act for out-of-state 
parolee supervision, was an agree¬ 
ment for co-operative effort and mu¬ 
tual assistance in prevention of crime 
and in enforcement of criminal laws 
of each state within contemplation of 
federal statute authorizing such 
agreements, and was not violative of 
constitutional provision prohibiting 
states from entering into compacts 
with each other, without consent of 
the United States.—^Ex parte Tenner, 
128 P.2d 338, 20 Cal.2d 670. 

38. Colo.—Lie, Plata River & Cherry 
Greek Ditch Co. v. Hinderlider, 26 
P.2d 187, 93 Colo. 128, appeal dis¬ 
missed Hinderlider v. La Plata Riv¬ 
er & Cherry Creek Ditch Co., 64 
S.Ct 567, 291 U.S. 660, 78 LuBd. 
1004. 

Blver compact between Colorado 
and New Mexico was not available 
to protect state water officials acting 
in violation of previous valid decree 
adjudicating prior right to water for 
irrigation where rights under decree 
constitute a property right protected 
by the Constitution.—La Plata River 
& Cherry Creek Ditch Co. v. Hinder¬ 
lider, 26 P.2d 187, 98 Colo. 128, ap¬ 
peal dismissed Hinderlider v. La 
:^ta River A Cherry Creek Ditch 
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Co., 64 S.Ct 667, 291 U.S. 660, 78 L. 

Ed. 1004. 

Compact held not la vlolatloa of 
state constltutloa 

U.S.—State ex rel. Dyer v. Sims, W. 
Va., 71 S.Ct 667, 841 U.S. 22, 96 
L.Ed. 713. 

39. N.Y.—City of New York v. Will- 
cox, 189 N.Y.S. 724, 116 Misc. 351. 

69 C.J. p 37 note 69. 

40. Miss.—State v. Cunningham, 59 
So. 76, 102 Miss. 237, Ann.Cas. 
1914D 182. 

59 C.J. p 37 note 68. 

41. U.S.—Hinderlider v. La (Plata 
River & Cherry Creek Ditch Co., 
Colo., 58 S.Ct 808, 304 U.S. 92, 82 
L.Ed. 1202, rehearing denied 69 S. 
Ct. 65, 805 U.S. 668, 88 L.Ed. 433. 

148. U.S.—Hinderlider v. La Plata 
River & Cherry Creek Ditch Co., 
supra 

43. U.S.—Wharton r. Wise, Va, 14 
S.Ct. 788, 168 U.S. 156, 38 L.Ed. 669 
—South Carolina v. Georgia., S.C., 
98 U.S. 4, 23 L.Ed. 782. 

44. U.S.—Wharton v. Wise, Va, 14 
S.Ct. 783, 163 U.S. 155, 38 L.Ed. 669. 

45- U.S.—Wharton v. Wise, supra 

46. U.S.—Wharton v. Wise, supra 

69 C.J. p 88 note 92. 

47. Md.—Chesapeake, etc., Cknal Co. 
V. Baltimore, etc., R. Co., 4 Gill A 
J. 1. 

48. Pa—^Henderson v. Delaware Rlv- 
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IS a party to a compact with another state may 
legislate with respect to matters covered by the 
compact as long as such legislative action is in ap¬ 
probation and not in reprobation of the compact,^9 
and such action ordinarily does not require the 
concurrence of the other state to the compact.®® 
Congressional assent is not necessary to every step 
taken by a state in an effort to carry out a duly ap¬ 
proved compact with another state.®^ By virtue of 
its power to give or refuse assent, congress has au¬ 
thority to enforce by appropriate legislation the 
terms of any interstate compact to which it has 

assented.®^ 

b. Manner and Sufficiency of Agreement and 
Ajisent 

Generally, contracts between states are made by 
the acts of their respective legislatures, and a compact 
may consist of an Informal agreement, by co-operative 
or Identical actions, to undertake certain action. The 
consent of congress to an agreement between states 
may be given after as well as before the making of the 
agreement, and need not be formally expressed. 

Grcnerally, contracts between states are made by 
the acts of their respective legislatures.®® In so 
doing, no technical terms need be used;®^ any 
terms are sufficient which would give rise to a con¬ 
tract between a state and an individual,®® So a 
compact may consist of an informal agreement, by 
co-operative or identical actions, to undertake cer¬ 
tain action.®® If the assent of a state to a part of 
the agreement is conditioned on the happening of 


certain acts, after their occurrence those terms be¬ 
come an operative part of the agreement in like man¬ 
ner as those not so conditioned.®*^ Under a statute 
providing for reciprocal agreements with adjoining 
states as to certain matters, such a reciprocal 
agreement may not be entered into where there is 
no authority in the adjoining state competent to 
enter into the agreement.®® 

Sufficiency of congressional assent The consent 
of congress to an agreement between states may be 
given after as well as before the making of the 
agreement®® It need not be formally expressed;®® 
and it is sufficient that congress, has signified its 
consent thereto by some positive act with relation 
to the agreement,®^ or by the adoption or approval 
of proceedings taken under it®® It need not be 
given by a formal act, but may be given by resolu¬ 
tion.®® Where the assent of congress is in the 
form of permission to contract, given prior to the 
agreement, the compact is operative at once after 
the adoption of legislation by both states, embody¬ 
ing their agreement.®^ 

Agreements by administrative officials. Without 
reference to the constitutional authorization of 
compacts between states, it has been held that a 
statute may authorize an administrative official to 
enter into reciprocal agreement with the authorities 
of another state with respect to certain matters, and 
that an agreement made pursuant thereto is valid 
if it does not conflict with the laws of the state.®® 


er Joint Toll Bridge Commission, 66 
A.2d 843, 362 Fa. 475, certiorari de¬ 
nied 70 S.Ct 94, 338 U.S. 860, 94 
L..Ed. 520. 

49. Pa.—Henderson v. Delaware Riv¬ 
er Joint Toll Bridge Commission, 
supra. 

60. Pa.—Henderson v. Delaware Riv¬ 
er Joint Toll Bridge Commission, 
suprfiu 

61. Pa.—^Henderson v. Delaware Riv¬ 
er Joint Toll Bridge Commission, 
supra. 

62. U.S.—Commonwealth of Virginia 
V. State of West Virginia, 38 S. 
Ct 400, 246 U.S. 665, 62 L.Ed. 883. 

63. Md.—Chesapeake, etc.. Canal Co. 
V. Baltimore, etc., R. Co., 4 Gill & 
J. 1. 

Agency for eseontlon of contract 
The states of .New Jersey and 
Pennsylvania were competent to 
agree on any agency for execution 
of contract authorized by statute cre¬ 
ating Delaware River Joint Commis¬ 
sion.—Commonwealth ex rel. Smith 
▼. mark, 200 A. 41, 381 Pa. 405. 

64. Md.—Chesapeake, etc.. Canal Co. 
V. Baltimore, eta, R. Co., 4 GIU & 
J. 1. 


66. Md.—Chesapeake, eta. Canal Co. 
V. Baltimore, eta, R. Co., supra. 

69 C.J. p 38 note 80. 

50. U.S.—Safe Harbor Water Power 
Corp. V. Federal Power Commis¬ 
sion, C.C.A.Pa., 124 P.2d 800, cer¬ 
tiorari denied Federal Power Com¬ 
mission V. Safe Harbor Water Pow¬ 
er Corp., 62 S.Ct 943, 316 U.S. 663, 
86 L.Ed. 1740. 

67. U.S.—^Virginia v. West Virginia, 
11 Wall. 89, 20 L.Bd. 67. 

59 C.J. p 88 note 81. 

58. Wis.—LaForge v. State Board of 
Health, 296 N.W. 93, 237 Wls. 697. 

59. U.S.—^Wharton v. Wise, Va., 14 
S.Ct. 788, 168 U.a 155, 88 DJESd. 
669. 

59 C.J. p 88 note 82. 

60. Md.—Chesapeake, eta. Canal Co. 
V. Baltimore, eta, R. Co., 4 Gill & 
J. 1. 

59 C.J. p 38 note 83. 

61. U.S.—Virginia v. Tennessee, 18 
S.Ct. 728, 148 U.S. 503, 87 L..Ed. 
687. 

59 C.J. p 88 note 84. ' 

The Federal Power Act» providing 

that, when power produced by li¬ 
censee of water power project on 

90S 


navigable waters enters into inter¬ 
state commerce, the rate charged and 
services rendered shall be reasonable, 
and, conferring Jurisdiction over such 
matters on Federal Power Commis¬ 
sion whenever any of the states di¬ 
rectly concerned has not provided a 
commission to enforce the act or the 
states are unable to agree through 
their properly constituted authorities 
on services to be rendered or on 
rates, conveys the consent of con¬ 
gress to the states to make agree¬ 
ments of co-operation under the com¬ 
pact clause of the federal Constitu¬ 
tion.—Safe Etarbor Water Pow« 
Corp. V. Federal Power Commission, 
C.C.A.Pa., 124 F.2d 800, certiorari de¬ 
nied Federal Power Commission v. 
Safe Harbor Water Power Corp., >62 
S.Ct 943, 316 U.S. 663, 86 L..Ed. 1740. 

62. U.S.—Wharton v. Wise, Va., 14 
S.Ct. 783, 168 U.S. 165, 88 LuEd. 
669. 

63. Miss.—State v. Cunningham, 59 
So. 76, 102 Miss. 287, Ann.Cae.l914D 
182. 

64. Tenn.—Couch ▼. ^tate, 248 S.W. 
881, 140 Tenn. 156. 

65. Tenn.—^Marshall v. State, 171 S 
W.2d 269, 180 Tenn. I. 
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A statute may create an administrative body to act 
with other like bodies of other states to plan and 
recommend uniform statutes and practices on gov¬ 
ernmental matters of common interest to the 
states.®® 

c. Gonstrnction, Operation, and Effect 

A compact made by two states In the manner per¬ 
mitted or prescribed by the federal Constitution is a 
law, or, in legal effect, a contract binding on ail the 
parties thereto, the obligation of which continues as 
long as that contract exists; and its provisions limit 
the agreeing states In the exercise of their respective 
powers, and are binding on the citizens of both states. 

General rules of construction apply in the inter¬ 
pretation of the meaning of an agreement be¬ 
tween states.®^ A compact made by two states in 
the manner permitted or prescribed by the federal 
Constitution is a law,®® or, in legal effect, a contract 
binding on all the parties thereto, the obligation of 
which continues as long as that contract exists.®® 
Although a compact is not a ^'treaty*’ within the 


constitutional sense so as to be superior to any 
state law,70 its provisions limit the agreeing states 
in the exercise of their respective powers,and 
are binding on the citizens of both states,*^® and on 
the judicial, as well as the executive, branch of 
the state government,^® although the validity and 
interpretation of a compact have been held matters 
for judicial construction.’^^ Furthermore, it is a 
contract within the constitutional prohibition of the 
impairment of the obligation of contracts, as dis¬ 
cussed in Constitutional Law § 285. However, if 
the compact is a limitation on the power of the 
states to authorize and not an inhibition on their 
power to restrict, subsequent restrictive legislation 
is not repugnant to the compact*^® Generally, when 
the states and the federal government have given 
their assent to a compact no other power may ob¬ 
ject to the agreement reached.^® The granting of 
the required congressional consent does not serve 
to make a compact between states a law of the 
United States.77 


ULtevehaage of infoxmatlon 

The provisions of the statute im¬ 
posing* a specific tax on the sale and 
distribution of cigarettes in state are 
sufficiently broad to permit the de¬ 
partment of revenue to enter into 
reciprocal agreements for the inter¬ 
change of information with other 
states for use in connection with en¬ 
forcement of the act, notwithstanding 
authority was not expressly granted 
where the department was granted 
authority to establish rules and reg¬ 
ulations to enforce the provisions of 
the act.—^Roberts Tobacco Co. v. 
Michigan Dept, of Revenue, 34 N.W. 
2d 54. 322 Mich. 519. 

eg. W.Va.—state ex rel. Commission 
on Interstate Cooperation v. Sims, 
63 S.E.2d 524. 

67. U.S.—Commonwealth of Massac 
chusetts V. State of New York, 46 
S.Ct. 357, 271 U.S. 65, 70 L.Ed. 838. 

69 C.J. p 87 note 70 £a]. 
mterpretatioxi by state 
Under statute providing for execu¬ 
tion of contract between Pennsylva¬ 
nia and New Jersey creating Dela¬ 
ware Rivei; Joint Commission and 
designating .membership of commis¬ 
sion by description, the state should 
be reluctant to 4pterpret ambiguity if 
any ,ln language providing for ap¬ 
pointments of members of commis¬ 
sion in its own favor.—Common¬ 
wealth ex rel. Smith v. Clark, 200 A. 
41, 331 Pa. 405. 

68. Md.—Chesapeake, etc.. Canal Co. 
V. Baltimore, etc., R. Co., 4 Gill & J. 

1 . 

69. W.Va.—State ex rel. Dyer v. 
Sims, 68 S.B.2d 766, reversed on 


other grounds 71 S.Ct. 657, 341 U. 
S. 22, 95 L.Ed. 713. 

70. Or.—Anthony v. Veatch, 220 P.2d 
493, 189 Or. 462, rehearing denied 
221 P.2d 675, 189 Or. 462. appeal 
dismissed 71 S.Ct 499, 340 U.S. 928, 
95 L.Ed. 667. 

71- U.S.—U. S. V. Beklns, Cal., 68 
S.Ct 811, 304 U.S. 27, 82 L.Ed. 1137, 
rehearing denied U. S. v. Beklns, 
58 S.Ct. 1043, 804 U.S. 689, 82 L. 
Ed. 1549, and Lindsay-Strathmore 
Irr. Dlst. v. Beklns, 58 S.Ct. 1044, 
304 U.S. 589, 82 L.Ed. 1549. 
Compact held binding on mnnlcipalU 
tles 

N.J.—^Interstate Sanitation Coxnmls- 
sion V. Weehawken Tp., 58 A.2d 530, 
141 N.J.Eq. 536, modified on other 
grounds 63 A.2d 528, 1 N.J. 330. 

Provisions of oompaot held not vio¬ 
lated by 

(1) State constitutional provision. 
—Warfield Natural Gas Co. v. Ward, 
149 S.W.2d 706, 286 Ky. 73. 

(2) State statutes. 

Del.—Conard v. State, 16 A.2d 121, 2 
Terry 107. 

Ky ,—^Reeves v. Island Creek Fuel & 
Transp. Co., 230 S.W.2d 924, 813 Ky. 
400, certiorari denied 71 S.Ct 82, 
340 U.S. 853, 95 L.Ed. 625. 

(3) Order or action of administra¬ 
tive body. 

EAn.—^Kansas-Nebraska Natural Gas 
Co. V. State Corp. Commission, 222 
P.2d 704, 169 Kan. 722, rehearing 
denied 225 P.2d 1054, 170 Kaji, 341 . 
N.J.—^Interstate Sanitation Commis¬ 
sion V. Weehawken Tp., 68 A.2d 530, 
141 N.J.Eq. 536, modified on other! 
grounds Q3 A.2d 528, 1 N.J. 330. | 
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72. 17.S.—Hinderlider v. Xja Plata 
River & Cherry Creek Diteb Co., 
Colo., 58 S.Ct 803, 304 U.S. 92, 82 
L.Ed. 1202, rehearing denied 59 S.Ct 
55, 305 U.S. 668, 83 L.Ed. 433. 

Kan.—Corpus Juris dted in State ex 
rel. Emery v. Knappv 207 P.2d 440, 
444, 167 Kan. 646. 

69 C.J. p 87 note 71. 

Apporttonment of water of interstate 
stream 

U.S.—^Hinderlider v. La Plata River & 
Cherry Creek Ditch Co., Co>lo>., 58 
S.Ct. 803, 304 U.S. 92, 82 KEd. 1202, 
rehearing denied 59 S.Ct. 65, 306 U. 
S. 668, 83 L.Ed. 433. 

73. Kan.—Corpus Juris cited in 
State ex rel. Emery v. Knapp> 207 
P.2d 440, 444, 167 Kan. 646. 

59 aj. p 37 note 72. 

74. Colo.—Hinderlider v. La Plata 
River & Cherry Creek Ditch Co., 70 
P.2d 849, 101 Colo. 73, reversed 
on other grounds 58 S.Ct. 803, 304 
U.S. 92, 82 L.Ed. 1202, rehearing 
denied 59 S.Ct 65, 305 U.S. 668, 83 
L.Ed. 433. 

75. U.S.— T. J. McGowan & Sons v. 
Van Winkle, D.C.Or., 21 F.2d 76, af¬ 
firmed 48 S.Ct 435, 277 U.S. 674, 72 
L.Ed. 995. 

Wash.—State ex rel. Gile v. Huse, 49 
P.2d 25. 183 Wash. 560. 

76. Miss.—State v. Cunningham, 59 
So. 76, 102 Miss. 237, Ann.Cas.l9l4D 
182. 

77. Pa.—Henderson v. Delaware Riv¬ 
er Joint Toll Bridge Commission, 
66 A.2d 843, 362 Pa. 476, certiorari 
denied 70 S.Ct 94, 838 U.S. 850, 94 
L.Ed: 620. 

59 CXJ. p 23 note 42 [aJ. 
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§11. -- Separation of Territory for For¬ 

mation of New State 

Recognition has been given to the validity of the 
formation of a new state from territory separated from 
an existing state, under an agreement between the lat¬ 
ter and the people of the territory separated, duly assent, 
ed to by congress. 

Recognition has been given to the validity of the 
formation of a new state from territory separated 
from an existing state, under an agreement between 
the latter and the people of the territory separated, 
duly assented to by congress.'^^ The act of congress 
admitting into the Union a state formed by the 
division of an existing state is an implied consent 
to the agreement of the two states on the subject.*^® 
The compact is a contract of the proposed state, 
after its organization and admission.^® Subject to 
the general rules governing the effect of the admis¬ 
sion of states, discussed infra § 22, rights, liabilities, 
and status in or between the two states, resulting 
from the execution of such an agreement by the 
admission as a state of the separate territory, are 
to be determined by the terms of their agreement,^! 
and the rules of international law with respect to 
the division of states.®^ Such a compact is as 
fully obligatory on a state erected under its terms 
to its fair extent as if engrafted in the constitution 
of the state,®® or even more so in that, while the 
state may alter or abrogate the provisions of its 
own constitution, it may neither alter nor ignore 
those of the compact.®^ The separation does not 
alter or affect the identity of the original state 
in any respect.®® 

§ 12. -Relation to Foreign Countries 

States can sustain no public relation whatever to for¬ 


eign countries, and, under express provisions of the 
federal Constitution, participation by the states In In¬ 
ternational affairs, such as making treaties or alliances, 
or entering Into agreements or compacts with foreign 
powers without the consent of congress. Is prohibited. 

Since the states have no independent political 
existence in an international sense, and possess 
none of the attributes of external sovereignty, as 
discussed supra § 2, they can sustain no public 
relation whatever to foreign countries,®® and, under 
express provisions of the federal Constitution, par¬ 
ticipation by the states in international affairs, such 
as making treaties or alliances, or entering into 
agreements or compacts with foreign powers with¬ 
out the consent of congress, is prohibited.®'^ It has 
apparently been held, however, that such consti¬ 
tutional provisions do not forbid all intercourse or 
contracts between a state and a foreign country, 
but only those agreements or compacts which affect 
the supremacy of the United States,®® and that the 
constitutional provisions are not violated by the ac¬ 
tion of a state in obtaining the consent of au¬ 
thorities of another nation to the construction of 
a drain for surface waters which otherwise would 
be allowed to flow across the national boundary.®® 

Generally, the states have power to confer privi¬ 
leges on aliens, as discussed in Aliens § 7, and a. 
statute, declaring the right of nonresident aliens 
to take property in the state by succession or testa¬ 
mentary disposition dependent on the reciprocal 
right of citizens of the United States to take prop¬ 
erty in the country of such aliens on the same terms 
and conditions as the residents and citizens thereof, 
is not invalid as invading the forbidden domain of 
negotiating with foreign countries or making com¬ 
pacts therewith.®® 


78. U.S.—^Virginia v. West Virginia, 
11 Wall. 39, 20 L..Ed. 67. 

79. U.S.—Virginia v. West Virginia, 
supra—Green v. Biddle, Ky., 8 
Wheat. 1, 5 L.Ed. 647. 

80. U.S.—Virginia v. West Virginia, 
31 S.Ct 330, 220 U.S. 1, 65 L.Ed. 
353. 

81. U.S.—^Virginia v. West Virginia. 
W.Va., 27 S.Ct. 732, 206 U.S. 290, 51 
L.Ed. 1068. 

59 CJ. p 38 note 1. 

82. W.Va.—Cal well v. Prlndle, 19 W. 
Va. 604. 

59 C.J. p 39 notes 1, 2. 

83. Ey.—^Eastern Kentucky Coal 
Lands Corp. v. Commonwealth, 106 
S.W. 260, 108 S.W. 1138, 127 Ky. 
667, 32 Ky.L. 129, affirmed 31 S. 
Ct 171, 219 U.S. 140, 65 L-Ed. 137. 

84. E^y.—Eastern Kentucky Coal 
Liands Corp. v. Commonwealth, su¬ 
pra. 

69 C.jr. p 89 note 4. 


85. Va.—^Higginbotham v. Common¬ 
wealth, 26 Gratt. 627, 66 Va. 627. 

86. N-.Y.—People v. Curtis, 50 N.Y. 
821, 10 Am.R. 483. 

69 C.J. p 39 note 7. 

"Clipped sovereignty** 

In the relations of the several 
states of the United States to other 
nations, the states have what is 
termed a “clipped sovereignty," and 
It necessarily results in a full faith 
and credit principle, superimposed on 
each of the several states, by reason 
of its subordination to the national 
government.—Anderson v. N. V. 
Transandine Handelmaatschapplj, 28 
N.Y.S.2d 647, affirmed 31 N.Y.S.2d 194, 
263 App.Dlv. 706, affirmed 43 N.E.2d 
602, 289 N.Y. 9, 

87- U.S.—^Holmes v. Jennison, Vt., 
14 Pet. 640, 10 L.Ed. 679. 

Or.—^Anthony v. Veatch, 220 P.2d 498, 
189 Or. 462, rehearing denied 221 
P.2d 575, 189 Or. 462, appeal dls- 

m 


[ missed 71 S,Ct. 499, 840 U.S. 923, 
I 95 L.Ed. 667. 

"Treaty,” "agreement,” and "com- 
pact” 

(1) Under provision of the Consti¬ 
tution forbidding a state to enter into 
“treaty,” and provision that no state 
shall, without the consent of con¬ 
gress enter into any “agreement” or 
“compact” with a foreign power, 
there is a distinction between a trea¬ 
ty and a compact or agreement.— 
Holmes v. Jennison. Vt, 14 Pet, U.S., 
540, 671, 614, 10 L.Ed. 579, 618. 

(2) The term “agreement” In this 
connection includes any arrangement 
with relation to public questions.— 
People V. Curtis, 50 N.Y. 821, 10 Am. 
R. 483. 

88. N.D.—^McHenry County v. Brady, 
163 N.W. 640, 87 N.U. 69. 

89. N.D.—McHenry County v. Brady, 
supra. 

90. U.S.—dark ▼. Alljm, CaL., 07 SL. 
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The legislation of a recognized foreign nation 
vesting title in such nation to property of its 
nationals ordinarily is not contrary to the '‘public 
policy” of the state,but prior to the recognition 
of a particular foreign country by the United States, 
the state may properly maintain its public policy of 
hot recognizing the nationalization decrees of such 
country.®^ ^ political department of the United 
States government may formulate “public policy” 
of the United States superseding any public policy 
of a state where enforcement of public policy of 
the state might render ineffective a transfer of 
property within the state in accordance with an 
agreement entered into by the United States in the 
exercise of powers conferred by the Constitution 
with a recognized foreign government vested with 
title to property by its own decree.^3 While cer¬ 
tification by the state department that the United 
States has recognized a certain foreign govern¬ 
ment constitutes a determination of “political ques¬ 
tions” concerning the legitimacy of that govern¬ 
ment and its decrees, it does not withdraw from 
the state courts jurisdiction to determine “judicial 
■questions” as to the scope and effect within the 
state of a decree promulgated by such recognized 
government®^ 

.§ 13. Secession 

a. In general 

b. Effect of secession 

a. In Qaneral 

No state has a legal right to secede. 

No State has a legal right to secede and, 
hence, the ordinances of secession and all acts 
intended to give effect thereto or dependent thereon 
• were null and void.®® 


b. Effect of Secession 

(1) In general 

(2) Validity of acts done tmder seces¬ 

sion governments 

(3) Reconstruction and readmission 
(1) In General 

The seceding states were at all times members of 
the Union whose identity was never altered or affected 
by their attempted secession or its attendant circum¬ 
stances, and the same general form of government and 
the same general laws remained in existence during 
the period of secession and afterward. The Confederate 
government never had any legal existence even as a de 
facto government. 

The seceding states were at all times®^ members 
of the union®® whose identity was never altered 
or affected by their attempted secession or its at¬ 
tendant circumstances.®® They remained subject 
at all times to their obligations as states under the 
federal Constitution, although they may for a while 
have' evaded their enforcement and their rights 
under the Constitution, while suspended, were not 
destroyed.® 

Continuation of preexisting laws and forms of 
government. The same general form of govern¬ 
ment and the same general law for the administra¬ 
tion of justice and the protection of private rights 
which had previously existed in the states remained 
in existence during the period of secession and aft¬ 
erward;® but the continuity of the previously exist¬ 
ing governmental organization was disturbed and 
its existence destroyed in the seceding states.^ Al¬ 
though it has been said that during the war neither 
the Jaw of the United States nor any policy of. the 
government thereof was in force in any part of the 
Confederate states not in the possession or under the 
control of the United States,® other authority exists 


Ct 1431, 331 U.S. 603, 91 KEd. 1631, 
. 170 A.L<.R. 963. 

Cal.—re Knutzen’s Estate, 191 P. 
2d 747, 31 Cal.2d 673. 

91. N.T.—Anderson v. N. V. Trans- 
andine Handelmaatschappi^, 28 N. 
Y.S.2d 647, affirmed 31 N.Y.S.2d 194, 
263 App.Div. 705, affirmed 43 N.E.2d 
502, 289 N.Y. 9. 

92. U.S.—Stein^ut t. Guaranty Trust 
Co. of N. Y., D.C.N.Y., 68 P.Supp. 
623. affirmed, aC.A., 161 F.2d 671, 
modified on other grounds, D.C., 60 
F.Supp. 103, certiorari dismissed 
Quaranty Trust Co. of N. Y. v. 
U. S., 68 S.Ct. 81, two cases, 332 
U.S. 753, 92 UEd. 339, U. S. v. 
Guaranty Trust Co. of N. Y., 68 
S.Ct. 89, 332 U.S. 763, 92 I<.Ed. 340. 
68 S.Ct. 90, 332 U.S. 763, 92 L.Ed. 
340, and U. S. v. Steingut, 68 S.Ct 
90, 332 U.S. 753, 92 L.Ed. 840, cer- 
tiorkri denied Tillman v. Millard, 68 


S.Ct. 106, 882 U.S. 807, 92 L.Ed. 
885, and Steingrut t. Guaranty Trust 
Co. of N. Y.. 68 S.Ct 106, 332 U. 
S. 807, 92 L.Ed. 386. 

93. U.S.—U. S. V. Pink, N.Y., 62 S. 
Ct 652, 816 U.S. 203, 86 L.Ed. 796. 

N.Y.—Anderson v. N. V. Transandine 
Handelmaatschappij, 43 N.E.2d 502, 
289 N.Y. 9. 

94. N.Y.—^Anderson v. N. V. Trans¬ 
andine Handelmaatschappij, supra. 

95. U.S.—U. S. V. Cathcart C.C.Ohlo, 
25 F.Cas.No.14,756, 1 Bond 556. 

69 C.J. p 40 note 12. 

96. Arlc.—^Penn v. Tolllson, 26 Ark. 
645. 

59 C.J. p 40 note 18. 

97. U.S.—^White v« Hart Ga., IS 
Walt 646, 20 L..Ed.-686. 

59 C.J. P 40 note 14. 

98. U.S,—White v. Hart supra. 

69 aJ. p 40 note 15. 
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99. U.S.—Keith v. Clark, Tenn., 97 
U.S. 454, 24 KEd. 1071. 

69 C.J. p 40 note 16. 

1- U.S.—Williams v. BrufiCy, Va., 96 
U.S. 176, 24 L.E4. 716. 

59 C.J. p 40 note 17. 

2. U.S.—White v. Hart Ga., 18 Wall. 
646, 20 L.Ed. 685. 

69 C.J. p 41 note 13. 

3. U.S.—^Eeith V. Clark, Tenn., 97 
U.S. 464, 24 L.Ed. 1071. 

69 C.J. p 41 note 19. 

4. Miss.—^Thomas v. Taylor, 42 Miss. 
661, 2 Am.H. 625, affirmed 22 Wall 
479, 22 L.Ed. 789. 

69 C.J. p 41 note 20. 

5. Miss.—^Trotter v. Trotter, 40 Miss. 
704. 

Ya.—Bier v. Dozier, 24 Gratt 1, 65 
Va. 1. 
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rejecting this doctrine,® and recognizing federal 
laws as continuing in those states during that pe¬ 
riod.^ 

Status of Confederacy. The Confederate govern¬ 
ment never had any legal existence even as a de 
facto government,8 and, hence, its legislative and 
other public acts were without any validity what¬ 
ever as governmental acts,^ although it has been 
suggested that they might operate in so far as they 
were adopted and put in force by state action, legis¬ 
lative or otherwise.!® However, the Confederacy, 
although in no sense a government, did have a cer¬ 
tain status as the military representative of the in¬ 
surrection against the United States;!! hence, for 
certain purposes, obedience to its mandates was a 
duty, because of the futility of individual resistance, 
and its acts were so far valid as to support consum¬ 
mated transactions done under its authority and by 
virtue of its commands ;!2 but such validity rests, 
not on the rightfulness of the authority exercised by 
the Confederacy, but on the impracticability of any 
effective resistance thereto.!® 

(2) Validity of Acts Done under Secession 
Governments 

Acts of the several seceded states In their Individual 
capacities through their legislative, Judicial, and execu¬ 
tive departments, not hostile to the federal government 
or contrary to the Constitution and laws of the United 
States, are to be treated, in general, as valid; but gov¬ 
ernmental action, contrary to the federal Constitution or 
impairing or tending to impair the national authority, 
or in furtherance or support of the war against the 
United States, must be regarded. In general, as Invalid. 

The question of the exact character and status of 
the secession governments of the several states is 
one on which the cases are involved in some un¬ 
certainty and conflict, but as it is of little practical 
importance at the present time, it is deemed suflS- 
cient merely to make reference to the decisions on 
the subject!^ Although, in some early authorities. 


§ 13 

there are statements that none of the acts of a 
seceding state government during its secession were 
of any effect and that every act of such a govern¬ 
ment was a nullity except in so far as it was sub¬ 
sequently assented to, as a matter of grace, by the 
federal government and the political departments 
of the reestablished state governments,!® it is now 
the generally recognized rule that the acts of the 
several seceded states in their individual capacities 
through their legislative, judicial, and executive de¬ 
partments, not hostile to the federal government or 
contrary to the Constitution and laws of the 
United States, are to be treated, in general, as 
valid;!® the legality of an act or contract of a 
seceding state's government is not to be determined 
by its date or the period in the state's existence 
when it was made or done, but on the quality of 
the act or contract.!^ Thus, acts of political 
branches of a seceding state government relating 
merely to matters of internal government and neces¬ 
sary for the preservation of peace and good order 
among citizens, which would be valid if emanating 
from a legal government, are to be regarded in gen¬ 
eral as valid.!® Similarly, the judgments, decrees, 
and other judicial acts and proceedings of the 
courts in matters of ordinary concern, and not in 
impairment of the federal power or in violation of 
the Constitution, were valid and binding on all^ 
persons within the jurisdiction of the court;!® but 
such proceedings could not affect the rights of resi¬ 
dents of the loj'al states over whom the court had 
no jurisdiction.®® 

On the other hand, governmental action, contrary 
to the federal .Constitution or impairing or tend¬ 
ing to impair the national authority or the rights 
of citizens of the states adhering to the Union, or in 
furtherance or support of the war against the 
United States, must be regarded in general as in¬ 
valid.®! No - presumption exists, from the fact 


6. Ala.— V. Hall, 48 Ala. 488, 
94 Ain.D. 703. 

7. U.S.—White v. Cannon, La., 6 
Wall. 443, 18 L.Ed. 923. 

59 C.J. p 41 notes 22, 23. 

8. Miss.—Thomas v. Taylor, 42 Miss. 
651, 2 Am.R. 625. 

28 C.J. p 751 note 58 [a]—59 C.J. p 
41 note 24. 

9. U.S.—^Hickman v. Jones, Ala., 9 
Wall. 197, 19 L.Bd. 551. 

59 C.J. p 41 notes 25, 27 [a]. 

Id, U.S.—Williams v. BrufiCy, Va., 
96 U.S. 176, 24 L.Ed. 716. 

11. U.S.—Williams v. Bruffy, supra 
—Thorington v. Smith, Ala., 8 
Wall. 1, 19 L.Ed. 361. 

88 C.J. p 414 note 31 [bj. 


12. U.S.—Williams v. Bruffy, Va., 96 
U.S. 176, 24 L.Ed. 716. 

59 C.J. p 42 note 29. 

13. U.S,—^Williams v. Bruffy, supra 
—Sprott V. U. S., Ct.Cl., 20 Wall. 
469, 22 KEd. 371. 

14. U.S.—^U. S. V. Home Ins. Co., Ct. 
a., 22 Wall. 99. 22 L.Ed. 816. 

59 C.J. p 42 note 32, 

15. Ark.—^Thompson v. Mankln, 26 
Ark. 686, 7 Am.R. 628. 

59 C.J. p 42 note 33. 

16. Ark.—Pruitt v. Sebastian County 
Coal & Mining Co., 222 S.W.2d 50, 
216 Ark. 673. 

69 C.J. P 42 note 34. 

17. U.S.—^Huntington v. Texas, D.C., 
16 Wall. 402, 21 L.Ed. 316. 

69 C.J. p 43 note 35. 
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IR U.S.—^Baldy v. Hunter, Ga., 18 
S.Ct. 890, 171 U.S. 388, 48 L.Ed. 
208. 

69 C.J. p 43 note 86. 

Detachment of territory from county 
Ark.—^Pruitt v. Sebastian County 
Coal & Mining Co., 222 S.W.2d 60, 
215 Ark. 673. 

19. U.S.—Cook V. Oliver. C.C.Ga., 6 
P.Cas.No.3,164, 1 Woods 437. 

59 C.J. P 43 note 87. 

20. Ohio.—^Pennywlt v. Foote, 27 
Ohio St. 600. 22 Am.R. 340. 

69 C.J. p 43 note 88. 

21. Tex.—^Luter v. Hunter, 80 Tex. 
688, 98 Am.D. 494. 

69 Cjr. p 48 note 89. 



STATES 


81 aj.s. 


§ 13 

that particular acts or transactions occurred during 
the time when the states were thus acting in opposi¬ 
tion to the federal government, that such acts or 
transactions were in aid of that opposition and 
hence invalid, and the existence of that circum¬ 
stance must be made to appear.22 In order to ren¬ 
der it objectionable for such reason, it must itself 
provide some resource tending directly or indirectly 
to extend a facility of means by which the ability to 
carry on the war was increased.^® 

Enactments affirming or annulling acts of seces- 
sion governments. Where, by a constitutional pro¬ 
vision adopted after the failure of the attempted 
secession, the acts of the secession government of a 
state were declared null and void except in specified 
instances, none of the acts of that government not 
included in the specified exceptions is valid or has 
any effect,24 except in so far as the United States 
Constitution operates to protect such acts and to 
limit the effect of such state constitutional provi¬ 
sions and, conversely, where constitutional pro¬ 
visions or legislation subsequent to the attempted 
secession expressly declares and enacts that cer¬ 
tain acts of the state government during the seces¬ 
sion movement shall be valid, all such action not 
in conflict with the state or federal Constitution 
and not inconsistent with the altered character of 
the state's institutions is valid and operative but 
the validating effect of such legislation does not ex¬ 
tend to any acts during the attempted secession 
which are not included in its terms, the validity of 
such acts being determinable by rules generally ap¬ 
plicable in the absence of legislation 27 
Transactions and acts of individuals. Transac¬ 
tions between, or acts done by, individuals in the 
seceded states in accordance with the laws there¬ 
of, which would have been lawful in ordinary cir¬ 
cumstances, and which had no tendency to aid or 
promote the prosecution of the war against the 
United States, were valid but all such transac¬ 


tions or acts tending to give aid or support to the 
war were void;22 and this is so, although such 
acts were not expressly designed to render such 
assistance, if that was their natural and probable 
effects® Similarly, acts and transactions of private 
persons, pursuant to the law enforced in the seceded 
territory, discriminating against the residents of 
loyal states, have been held invalid.®^ It has been 
held to be no justification, in an action for dam¬ 
ages, that an act calculated to aid in opposition to 
the federal government was done at the direction 
or under the authority of a secession government, 
whether the act was done at the direction of stated2 
or of Confederate ofiBcials.®^ Other authority, how¬ 
ever, was to the contrary,24 and where, after the 
collapse of the attempted secession, and reconstruc¬ 
tion, the state government passed an act of amnesty 
to protect those who had acted under authority of 
the laws and regulations in force during the seces¬ 
sion, such act was a defense to those so acting, 25 
but not to those acting solely under the orders and 
direction of military officers, given outside of their 
lawful authority and in the absence of military 
necessity.25 

(3) Reconstruction and Readmission 

The authority of the federal government to enact 
the reconstruction acts has been held to rest on the 
constitutional provision guaranteeing to each of the 
states a republican form of government; these acts con¬ 
templated not the readmlsslon of the reconstructed states 
into the Union as having ever been out of it, but merely 
their restoration to the full status of states by read¬ 
mitting them to representation In congress. 

There is considerable authority bearing on the va¬ 
lidity and effect of the various steps taken in the 
several states in the process of reconstruction.27 
The authority of the federal government to enact 
the reconstruction acts has been held to rest on the 
provision of the Constitution guaranteeing to each 
of the states a republican form of government 
the legality of the measures and methods employed 


22. Tenn.—^Keith v. Clarke, 4 Lea 
718. 

69 C.J. p 44 note 40. 

23. S.C.—Morgan v. Keenan, 1 S.C. 
327. 

59 C.J. p 45 note 41. 

24. Ark.—Timms v. Grace, 26 Ark. 
698. 

69 C.J. p 46 note 42. 

25. Tex.—Wright v. Giles, 129 S.W. 
1163. 60 Tex.Civ.App. 550. 

59 CJ^. p 45 note 43. 

26. Ala.—^Winter v. Dickerson, 42 
Ala. 92. 

59 C.J. p 45 note 44. 

av. Ala.—^Noble v. Cullom, 44 aTil. 

454. I 

59 O.J. p 45 note 45. 


28. U.S.—^Baldy v. Hunter, Ga., 18 
S.Ct. 890, 171 U.S. 388, 43 L.Ed. 208. 

59 C.J. p 45 note 46. 

29. U.S.—Sprott V. U. S., CtCl., 20 
Wall, 459, 22 L.Ed. 371. 

59 C.J. p 46 note 47. 

30. U.S.—Sprott V. U. S., supra. 

69 C.J. p 46 note 46. 

31. U.S.—^BZeppel v. Petersburg R. 

Co., aaVa., 14 F.Cas.No.7,722, 

Chase 167—^Perdlcarls v. Charles¬ 
ton Gas Light Co., C.C.S.C., 19 P. 
Cas.No.10,974, Chase 435. 

32. W.Va.—Hood v. Maxwell, 1 W. 
Va. 219. 

59 aj. p 46 note 61. 
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33. La.—Smith v. Stewart, 21 La. 
Ann. 67, 99 Am.D. 709. 

34. Ky ,—^Baker v. Wright, 1 Bush 
500. 

Miss.—Cassell v. Backrack. 42 Miss. 
66, 97 Am.D. 436, 2 Am.R. 690. 

35. N.C.—Franklin v. Vannoy, 66 H. 
a 145. 

36. N.C.—Bryan v. Walker, 64 N.C. 
141. 

37. Ala.—^Powell v. Boon, 48 Ala. 
459. 

59 C.J. p 46 note 57. 

38. U.S.—Texas v. White, Tex., 7 
Wall. 700, 19 L.Bd. 227. 

59 aJ. p 47 note 58. 
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in this connection, it has been said, presents a politi¬ 
cal, and not a judicial, question.39 These acts con¬ 
templated not the readmission of the reconstructed 
states into the Union as having ever been out of 
it, but merely their restoration to the full status of 
states by readmitting them to representation in con¬ 
gress they operated as declarations that there 
was no legal state government to represent the 
state in the Union and as measures to promote the 
organization of such government.^! 

The action of congress in readmitting such states 
to representation was not an attempt by congress 
to enact state constitutions, but merely a recogni¬ 
tion that such had been framed in accordance with 
the law and adopted by the people.'*^ it has been 
held that the state constitutions took effect and be¬ 
came operative from the time when they were rati¬ 
fied by the people of the several states hut there 
is other authority holding that it was the approval 
by congress of the constitutions proposed which 
gave them validity and efficacy.^ ^ Alterations re¬ 
quired by congress in the state constitutions, as a 
condition to complete rehabilitation, and made by 
the states accordingly, are nevertheless acts of the 
states and not of congress.^s The action of con¬ 
gress on this subject is of a political nature, and not 
a subject of judicial inquiry.^® 

The governments established for the several 
states in the process of reorganization and recon¬ 
struction, and the officials thereof, have been char¬ 
acterized as de facto in nature.^*^ The completion 
of the process by the readmission to representation 
did not automatically and of its own force vacate 
the offices which had been filled by appointment 
under the terms of the reconstruction acts.^® 


Where the people of a state, in convention, ex¬ 
pressly ratified and confirmed acts done by public 
officials therein during the reconstruction period, 
such action validated all such acts embraced within 
the terms of the provision.^® 

§ 14. Territorial Extent and Boundaries 

Generally, states have the sovereign right to fix their 
boundaries, subject to the consent of congress. 

Generally, states have the sovereign right to fix 
their boundaries, subject to the consent of con¬ 
gress.®® For the purpose of inquiry into the bound¬ 
aries between colonies or states, questions of 
private ownership are of secondary importance.®! 
The same rights with respect to boundary line were 
ceded back to the state of Virginia by a federal 
act returning territory theretofore ceded to the 
United States.® ^ A grant by New York to Massa¬ 
chusetts of certain land must be construed by refer¬ 
ence to the law of New York.®® 

I 15 . - Compacts, Treaties, and Agree¬ 

ments as to Boundaries in General 

States may, with the consent of congress, fix by 
compact or agreement disputed boundaries between 
their respective territories, and In like manner state 
boundaries forming also international boundaries rnay 
be established by treaty between the United States and 
the foreign power affected. 

The part of the general right of sovereignty, be¬ 
longing to independent nations, to establish and fix 
by compact or agreement disputed boundaries be¬ 
tween their respective territories is a right equally 
belonging to the states, where congress consents.®^ 
Adoption of a line by compromise in case of a dis¬ 
puted boundary may be considered an agreement 


39. Ala.—^McGuire v. Buckley, 68 
Ala. 120, affirmed 99 U.S. 188, 25 
Li.Ed. 473—^Plowman v. Thornton, 
62 Ala. 659. 

40. U.S.—^Butler v. Thompson, D.C. 
Va., 97 F.Supp. 17, affirmed 71 S. 
Ct 1002, 341 U.S. 937, 95 L.Ed. 
1365. 

69 G.J. p 47 note 60. 

41. Ala.—'Plowman v. Thornton, 62 
Ala. 659. 

Ohio.—^Pennywit v. Foote, 27 Ohio St. 
600, 22 Am.IL 340. 

42. U.S.—Gunn v. Barry, Ga., 16 
Wall. 610, 21 KEd. 212. 

69 ■C.J. p 47 note 62. 

KixnitatioiL of amendment or change 
Constitutional requirement of Vir¬ 
ginia constitution, that one must 
have paid his poll tax for three pre¬ 
ceding years In order to be, entitled 
to vote, is not Invalid on ground that 
it is prohibited by congressional act 


providing that Virginia is admitted to 
representation in congress as one of 
the states of the Union on condition 
that Virginia constitution shall not 
be amended or changed so as to de¬ 
prive any citizen or class of citizens 
of the United States of right to vote 
If they are entitled to vote by the 
Constitution,—^Butler v. Thompson, D. 
C.Va., 97 F.Supp. 17, affirmed 71 S,‘ 
Ct. 1002, 341 U.S. 937, 95 L.Ed. 1365. 

43. Miss.—State v. WIlUams, 49 
Miss. 640. 

69 C.J. p 47 note 63. 

44. Ala.—Plowman v. Thornton, 63 
Ala. 559. 

Ga.—^Macon, etc., R. Co. v. Little, 
46 Ga. 870. 

45. U.S.—White v. Hart, Ga., 13 
Wall. 646, 20 L.Ed. 686. 

69 C.J. p 47 note 65. 

46. U.S.—White v. Hart, supra. 

59 C.J. p 47 note 66. 
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47. Va.—Griffin v. Cunningham, 20 
Gratt 81, 61 Va. 31. 

48. Va.—Griffin v. Cunningham, «u- 
pra. 

49. Ala.—^Powell v. Boon, 48 Ala. 469. 

50. U.S.—^Pope V. Blanton, D.C.Fla., 
10 F.Supp. 18, modified on other 
grounds 57 S.Ct 821, 299 U.S. 621, 
81 L.Ed. 384. 

51. U.S.—State of New - Jersey V. 
State of Delaware. 64 S.Ct. 407, 291 
U.S. 361, 78 L.Ed. 847. 

52. U.S.—Washington Airport v 

Smoot Sand ^ Gravel Corporation, 
C.C.AVa., 44 F.2d 342, reversed 
on other grounds 61 S.Ct. 474, 288 
U.S. 348, 75 L.Ed. 1109. 

53. N.Y.—Granger v. City of Canan¬ 
daigua, 177 N.B. 894, 267 N.Y. 126. 

54. U.S.—Virginia v. Tennessee, 13 
S.Ct. 728, 148. U.S. 503, 37 LuEd. 
637. 

59 C.J. p 48 note 72. 
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that the adopted line is, or shall be considered as, 
the true boundary.55 Ordinarily the line is to be 
r^arded after such adoption as if it had always 
been known as the true line,56 the prior temporary 
adoption by one state of another line, and acquies¬ 
cence therein by the other interested state, to the 
contrary notwithstanding ;5'^ but where the terms 
of the compact themselves admit the fact to be the 
other way, the compromise line is to be deemed the 
true line only for purposes of future jurisdiction, 
and is recognized as changing the boundary.56 

The settlement or adjustment of a disputed 
boundary line between two states requires not only 
the ratification by states but also the assent of con¬ 
gress before such adjusted line can be accepted as 
binding, 5S and the previously recognized line re¬ 
mains the boundary until that assent is procured 
but such assent may be given after, as well as be¬ 
fore, the making of the agreement between the 
states,®! and may be valid, although implied from 
the subsequent conduct of congress, and not ex¬ 
pressly given,®2 and may be effectual, although 
founded on future contingent action of the inhabit¬ 
ants, which afterward occurs.®® In dealing with a 
compact between states, which employs broad gen¬ 
eral terms to describe a boundary line the court 
has no function other than to declare and enforce its 
clear and definite terms.®^ 

In a number of instances questions relating to 
boundaries have been settled and the boundaries 
established by compacts or agreements between the 
states, made with the consent of congress, as be¬ 
tween Florida and Georgia in 1859,®® New Jersey 
and New York in 1834,®® Kentucky and Tennessee 


in 1820,Tennessee and Virginia in 1803,®® and in 
1901,6® and, in like manner, by agreements between 
the states made after the commencement of the 
Revolutionary War before the adoption of the Con- 
stitution.70 

International treaties. In like manner state 
boundaries forming also international boundaries 
have been established by treaty between the 
United States and the foreign power affected.^i 
The intention of the parties to the treaty, as shown 
by the entire instrument, must control in determin¬ 
ing what the international boundary, established by 
treaty and constituting the boundary of the state, 
actually is.^® Maps referred to in the treaty as a 
basis for the agreement are for this purpose to be 
given the same effect as if they were actually made 
a part thereof.*^® Where a line adopted as a state 
boundary was marked as a boundary by the con¬ 
joint action of the United States and a foreign na¬ 
tion, mistake in determining, running, or marking 
it is immaterial,^^ and a subsequent agreement or 
survey cannot alter it^5 

§ 16. - Cessions by States to General 

Government 

Where states have ceded portions of their territory 
to the United States, the terms of cession determine the 
boundary as between the ceding state and the United 
States or a state formed from the ceding territory. Ter- 
ritory of a state may not be ceded to a foreign power. 

On several occasions both prior to and since the 
adoption of the federal Constitution particular 
states have ceded portions of their territory to the 
United’ States, the terms of cession being set forth 
in the acts or deeds of cession.*^® Those terms de¬ 


ss. U.S.—Vlririnla v. Tennessee, su¬ 
pra. 

59 C.J. p 48 note 78. 

56. U.S.—Coffee v. Groover, Fla., 8 

act 1, 128 U.a 1, 81 L-Bd. 51. 

59 C.J. p 48 note 74. 

67. U.S.—Coffee v. Groover, supra. 
58. U.S.—^Poole V. Fleesrer, Tenn., 11 

Pet 185, 9 Lr.Ed. 680. 

69 C.J. p 48 note 76. 

69. U;S.—Virginia v. West Virginia, 
11 Wall. 89. 20 L.Ed. S7. 

59 C.J. p 49 note 77. 

60. Pa.—'Newcastle Circle Boundary 
Case, 6 Pa.Dlst 184. 

61. U.S.—Virginia v. Tennessee, 18 
S.Ct 728, 148 U.S. 508, 87 L.Ed. 
637. 

Pa.—Newcastle Circle Boundary Case, 
6 Pa.Dlst 184. 

68. U.S.—^Virginia v. Tennessee, 18 
S.Ct 728, 148 U.S. *608, 87 LuEd. 
587. 

59 C.J. p 49 note 80.' ' 


63. U.S.—Virginia v. West Virginia, 
11 Wall. 89, 20 L..Ed. 67. 

59 C.J. p 49 note 81. 

64. S.D.—Dailey v. Ryan, 21 N.W. 
2d 61, 71 S.D. 58. 

65. U.S.—Coffee v. Groover, Fla., 8 
S.Ct 1, 128 U.S. 1, 81 L.Ed. 61. 

69 C.J. p 49 note 82. 

66. U.S.—New Jersey Cent R. Co. 
V. Jersey City, N.J., 28 S.Ct 592, 
209 U.S. 478, 62 L-Ed. 896. 

59 C.J. p 49 note 83. 

67. Tenn.—^Russell v. American As¬ 
soc., 201 S.W. 151, 189 Tenn. 124. 

59 C.J. p 49 note 84. 

68. U.S.—^Virginia v. Tennessee, 13 
S.Ct 728, 148 U.a 608, 87 Ii.Ed. 
687. 

59 C.J. p 49 note 85. 

69- U.S.—^Tennessee t. Virginia, 
Tenn., 23 S.Ct 827, 190 U.S. 64, 
47 L..Ed. 966. 

69 C.J. p 49 note 86. | 
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70. U.S.—Sims V. Irvine, Pa., 8 Dali. 
425, 1 KEd. 666. 

69 C.J. p 49 note 87. 

71. Tex.—Fragoso v. Cisneros, CSlv. 
App., 164 S.W.2d 991, error refused. 

69 C.J. p 50 note 93. 

Treaty of Guadalupe Hidalgo estab¬ 
lished the boundary between Texas 
and Mexico.—^Fragoso v. Cisneros, su¬ 
pra—59 C.J. p 50 note 93 [c]. 

72. U.S.—U. S. V. Texas, 16 S.Ct 726, 
162 U.S. 1, 40 L.Bd. 867. 

59 C.J. p 61 note 94. 

73. U.S.—^U. S. V. Texas, supra. 

69 C.J. p 61 note 96. 

74. U.S.—Jenkins v. Trager, C.C. 
Miss., 40 F. 726, error dismissed 16 
S.Ct 1074, 186 U.S. 651, 84 Lu 
Ed. 557. 

75. U.S.—Jenkins v. Trager, supra. 

76. U.S.—Alabama v. Georgia, Ala. 
& Ga., 23 How. 505,. 16 L.Ed. 556. 

59 C.J.' p 60 note 89. 

Cession of land within states for fed¬ 
eral purposes or surrender of Juris- 
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tennine the boundary as between the ceding state 
and the United States or a state formed from the 
ceding territory,interpreting the contract of ces¬ 
sion for that purpose by its words, according to 
their received meaning and use in the language in 
which it is written, collected from judicial opinions 
concerning the rights of private persons, and the 
writings of publicists with respect reference to the 
settlement of controversies between nations.'^^ Ter¬ 
ritory of a state may not be ceded to a foreign 
powcr.*^® 

A state statute authorizing the United States to 
condemn land for the conservation of forests and 
related purposes is not invalid because it is not 
restricted to limited and particular parcels.^o 

§ 17. -Establishment by Acquiescence 

The principle of prescription and acquiescence may 
be applied in determining state boundaries, so that long 
acquiescence by one state In the assertion of a particu¬ 
lar boundary or the possession of territory and the ex¬ 
ercise of dominion and sovereignty over It by another 
state is conclusive of the latter state’s title and right¬ 
ful authority. 

As a general rule, the principle of prescription 


and acquiescence may be applied in determining 
state boundaries,so that long acquiescence by one 
state in the assertion of a particular boundary or the 
possession of territory and the exercise of dominion 
and sovereignty over it by another state is con¬ 
clusive of the latter state’s title and rightful au- 
thority.82 Each case depends on its own facts as 
to whether there has been an assertion of dominion 
to a particular line and acquiescence therein as to 
establish that line on principles of prescription,** 
and particular conduct may be insufficient to con¬ 
stitute acquiescence.*^ Where almost from the be¬ 
ginning of statehood two states were engaged in 
disputes as to the boundary between them, the 
principle that long acquiescence may establish 
boundaries otherwise uncertain does not apply.*^ 

Acquiescence in order to be effective to raise a 
prescription must be acquiescence by the state, and 
not by some mere local subdivision thereof.*® A 
long continued claim and exercise of jurisdiction 
by a state do not, as against the United States, vest 
title in the state,*'^ but may nevertheless be legiti¬ 
mately looked to in determining where there is 
still a present, valid, bona fide subsisting title in the 
United States.** 


diction over land acquired by Unit¬ 
ed States see the C.J.S. title United 
States S 7, also 66 C.J. p 1265 note 
85-p 1259 note 22. 

Power to sell or convey state prop¬ 
erty generally see infra S 107. 

77. U.S.—^Alabama v. Georgia^ supra. 

59 C.J. p 60 note 90. 

78. U.S.—^Alabama v. Georgia, supra. 

69 C.J. p 50 note 91. 

79- Tex.—^Pragoso v. Cisneros, Civ. 
App., 154 S.W.2d 991, error refused. 

8a U.S.--U. S. V. Crary, D.C.Va., 1 
F.Supp. 406. 

81. U.S.—State of Arkansas v. State 
of Tennessee, 60 S.Ct 1026, 310 U. 
S. 563, 84 L..Ed. 1362. 

Marine bonndaxles 

Fla.—Skirlotes v. State, 197 So. 736, 
144 Fla. 220, affirmed Skirlotes v. 
State of Florida, 61 S.Ct 924, 313 
U.S, 69, 85 L.Ed. 1193, rehearing 
denied 61 S.Ct. 1093, 313 U.S. 699, 
85 L.Ed. 1552. 

82, U.S.—State of Arkansas v. State 
of Tennessee, 60 S.Ct 1026, 310 
U.S. 563, 84 L.Ed. 1362. 

Ark.—Wunderlich v. Cates, 212 S. 
W.2d 556, 213 Ark. 695. 

S.D.—Dailey v. Ryan, 21 N.W.2d 61, 
71 S.D. 58. 

59 C.J. p 51 note 99. 

TTasurveyed land of TTnlted States 
In action by Arkansas against 

Tennessee to determine true bound¬ 
ary between states, the fact that 

31 C.J.S.-^8 


land was still unsurveyed land of 
the United States did not preclude de¬ 
fense of prescription, since the ques¬ 
tion Involved was not one of title to 
the particular land but of boundaries 
and of political jurisdiction as be¬ 
tween Arkansas and Tennessee.— 
State of Arkansas v. State of Ten¬ 
nessee, 60 S.Ct. 1026, 310 U.S. 563, 84 
L.Ed. 1362. 

SAowledge as requisite element 
Knowledge of the state of Ne¬ 
braska, of the assumption of sov¬ 
ereignty by South Dakota over terri¬ 
tory of Nebraska established by com¬ 
pact fixing the boundary line as the 
middle of the main channel of the 
Missouri river as then existing, must 
be established as an element of ac¬ 
quiescence in the possession and ex¬ 
ercise of dominion over its territory 
by South Dakota.—^Dailey v. Ryan, 21 
N.W.2d 61, 71 S.D. 68. 

Assessment for taxes 

On issue €ls to whether land abut¬ 
ting Mississippi River was situated 
within boundaries of Mississippi or 
of Louisiana, testimony that during 
the forty-five years witness had been 
a deputy sheriff and sheriff in Lou¬ 
isiana, the land in question had never 
been assessed for ad valorem taxes 
in Louisiana, no occupant had ever 
paid Louisiana poll tax or other tax, 
and that witness had never exercised 
any jurisdiction over that territory as 
being in Louisiana was persuasive 
that land was in MisslssippL—Sharp 
V. Learned, 32 So.2d 14L I 
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83. U.S.—^Maryland v. West Virginia, 
30 S.Ct. 268, 217 U.S. 1, 54 LwEd. 
645. 

84. S.D.—Dailey v. Ryan, 21 N.W.2d 
61, 71 S.D. 58. 

59 OJ. p 51 note 99 [j]. 

Besolutioui and statutes of state 
of Delaware prohibiting Inhabitants 
thereof from accepting grants of va¬ 
cant or uncultivated lands from the 
Penns did not operate to establish 
new boundary between Delaware and 
New Jersey on theory of estoppel or 
practical construction, since such 
acts related only to private titles.— 
State of New Jersey v. State of Del¬ 
aware, 54 S.Ct. 407, 291 U.S. 361, 78 
L.Ed. 847. 

Record held to sustain master’s 
finding that neither state nor its citi¬ 
zens knew of, or acquiesced in, any 
purported dominion of another state 
over disputed territory.—State of 
Louisiana v. State of Mississippi, 51 
S.Ct 197, 282 U.S. 468, 75 L.Ed. 459. 

85. U.S.—State of New Jersey v. 
State of Delaware, 64 S.Ct. 407, 291 
U.S. 361, 78 L.Bd. 847. 

86. Vt—State v. Young, 46 Yt 665. 
59 C.J. p 62 note 1. 

87. Tenn.—^Laxon v. State, 148 S.W. 
1059, 126 Tenn. 302—^Moss v. Gibbs, 
10 Heisk. 283. 

88. Tenn.—^Laxon v. State, 143 S.W. 
1059,126 Tenn. 302. 

69 C.J. p 62 note 3. 
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81 O.J.S. 


§ 18, -Boimdaries along Waters and Wa¬ 

tercourses 

a. Rivers 

b. Lakes, seas, and oceans 

c. Effect of avulsion and accretion 

<L Islands 

a. Bivers 

(1) In general 

(2) Under special agreements and re¬ 

strictions 

(1) In General 

Where a river forms the boundary between two 
states, or between a state and a foreign country, or 
federal territory, If the original property In the bed of 
the river Is In neither of the adjoining sovereignties, 
and there Is no provision altering the ordinary rules of 
law on the subject or prescriptive right, the boundary 
is the middle of the main channel of the river. 

Where a river forms the boundary between two 
states, or between a state and a foreign country, 
or federal territory, if the original property in the 
bed of the river is in neither of the adjoining sov¬ 
ereignties, and there is no provision altering the 
ordinary rules of law on the subject or prescrip¬ 


tive right, the boundary is the middle of the main 
channel of the river,^^ which has been frequently 
held to mean to the middle of the main channel 
used in navigation, and not the middle of the river 
bed measured from bank to bank,90 although there 
is some authority to the contrary, holding the 
boundary to be the midway line of the two banks.^i 
This rule, sometimes referred to as the “rule of 
thalweg** is a modification of the more ancient 
principle which required equal division of territo¬ 
ry it rests on equitable considerations and is in¬ 
tended to safeguard to each state equality of access 
and right of navigation in a boundary stream.»8 

What constitutes main channel. Where there is 
more than one channel, the main channel, material 
in the determination of the boundaries, is that one 
of the channels which is in fact the largest or prin¬ 
cipal channel,^^ and, where there is no particular 
channel used but practically the whole broad ex¬ 
panse of the water is navigable and navigated, the 
line will be determined by reference to actual or 
probable use in the ordinary course.^® The deepest 
channel is not necessarily the one to be chosen for 
boundary purposes.® ® 


89. U.S.—state of Arkansas v. State 
of Tennessee, Ark. & Tenn., 61 S. 
Ct. 2, 811 U.S. 1. 86 L.Bd. 8—State 
of Arkansas v. State of Tennessee, 
Ark. & Tenn., 60 S.Ct. 1026, 810 U. 
S. 663, 84 L.Ed. 1862—State of Wis¬ 
consin V. State of Michigan, 66 S. 
Ct, 786, 295 U.S. 466, 79 L,Ed. 1541 
—State of New Jersey v. State of 
Delaware. 64 S.Ct. 407, 291 U.S. 361. 
78 Li.BcL 847—^Anderson-Tully Co. 
V. Tingle, C.C.A.Mlsa, 166 F.2d 224, 
certiorari denied 69 S.Ct. 86, 835 
U.S. 816, 93 L.Ed. 371—Iselln v. 
La Coste. C.C.A.Mlss., 139 F.2d 887, 
certiorari denied 64 S.Ct. 791, 821 
U.S. 790, 88 L.Ed. 1080—^U. S. v. 
Flower. C.C.A.Neb.. 108 F,2d 298— 
Hogue V. Strieker Land & Timber 
Co.. C.C.A.M1SS., 69 F.2d 167, and 
modified on other groimds and re¬ 
hearing denied 70 F.2d 722. certio¬ 
rari denied 65 S.Ct. 106, 293 U.S. 
691. 79 L.Bd. 686—Clark v. Pigeon 
River Improvement Slide & Boom 
Co., C.aA.Minn., 52 P.2d 660. 

HI.—^People ex rel. Wangelln v. City 
of St. Louis, 10 N.E.2d 869, 867 
m. 67. 

Ky.—Shannon v. Streckfus Steamers, 
131 S.W.2d 883, 279 Ky. 649. 

Miss.—Sharp v. Learned, 188 So. 302, 
186 Miss. 872—Sharp v. Learned, 
181 So. 142, 182 Miss. 333, sugges¬ 
tion of error overruled 182 So. 
122, 182 Mlsa 333. 

Neb.—^Llenemann v. Sarpy County, 
16 N.W.2d 725. 145 Neb. 882. 

OkL—State ex reL Com'rs of Xiand 


Office V. Warden, 198 P.2d 402, 200 
Okl. 613. 

69 C.J. p 52 note 5. 

Title formerly in Britlsli Crown 
Where title to soil under waters of 
Delaware river below certain point 
was In British Crown up to time New 
Jersey and Delaware became inde¬ 
pendent states, precept of interna¬ 
tional law that middle of main chan¬ 
nel marks the boundary controlled 
division of waters when independ¬ 
ence was achieved.—State of New 
Jersey v. State of Delaware, 64 S.Ct. 
407, 291 U.S. 861, 78 L.Ed. 847. 

90. U.S.—State of New Jersey v. 
State of Delaware, 64 S.Ct. 407, 291 
U.S. 361, 78 L.Ed. 847—Davis v. 
Columbia River Packers' Ass'n, D. 
C.Wash., 50 P.2d 961—^Hickman v. 
Taylor, D.C.Pa., 76 F.Supp. 628, af¬ 
firmed, aC.A., 170 F.2d 327, cer¬ 
tiorari denied 69 S.Ct. 486, 836 U. 
S. 906, 93 L.Ed. 1071, rehearing 
denied 69 S.Ct 636, 386 U.S. 921, 
98 LuBd. 1083. 

m.—^People ex rel. 'Wangelin v. City 
of St. Louis, 10 N.B.2d 369, 367 
HI. 67. 

59 C.J. P 68 note 6. 

Evidence as to location of main bhan^ 
nel 

U.S.—^Davls V. Columbia River Pack¬ 
ers* Ass*n, D.C.Wash., 60 F.2d 961. 

91. Tenn.—State v. Muncie Pulp Co., 
104 S.W. 437, 119 Tenn. 47. 

69 C.J. p 64 note 7. 

92. U.S.—^Minnesota v. Wisconsin, 40 
S.Ct. 813, 262 U.S. 278, 64 LJSd. 
558. 


Meaning of ‘‘thalweg” 

The word “thalweg** is Gierman for 
“valley-way** and means the lowest 
part of the river bed in the direction 
of its flow, or the deep c h a nn el of the 
river. It can be, and in making 
charts is, accurately located by trans¬ 
verse Boundlngrs. The thalweg and 
the thread of the stream are related 
as cause and effect. If the bed is 
hard, as rock, the thalweg will di¬ 
rect the thread of the stream. If 
the bed is sand and mud, the thread 
of the current will control the thal¬ 
weg, shifting it by erosion as the 
current shifts. As boundaries the 
two signify the same thing, the thal¬ 
weg being more accurately ascertain¬ 
able.—Tingle v. Anderson-Tully Co., 
C.C.A.MISS., 166 F.2d 224, certiorari 
denied 69 S.Ct 36, 335 U.S. 816, 93 
L.Bd. 371. 

93. U.S.—State of Arkansas v. State 
of Tennessee, 60 S.Ct. 1026, 310 U. 
S. 663, 84 L.Ed. 1362—State of Wis¬ 
consin V. State of Michigan, 56 S. 
Ct 786, 296 U.S. 456, 79 L.Ed. 1541 
—^Minnesota v. Wisconsin, 40 S.Ct 
818, 252 U.S. 278, 64 L.Bd. 668. 

94. U.S.—Iowa V. Hlinois, 13 S.Ct 
239, 147 U.S. 1, 87 L.Bd. 65. 

69 C.J. p 64 note 8. 

95. U.S.—^Minnesota v. Wisconsin, 40 
S.Ct 813, 252 U.S. 273, 64 L.Bd. 
658. 

69 C.J. p 64 note 9. 

96. U.S.—Washington v. Oregon, 29 
S.Ct 631, 214 U.S. 206, 63 L.Bd. 
969—Veatch v. White, C.C.A.Or., 23 
F.2d 69. 
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Mouth of river, for boundary purposes, is not 
necessarily the place where the banks, channel, and 
current characteristics of a river end and lake fea¬ 
tures begin.^7 

(2) Under Special Agreements and Restric¬ 
tions 

A valid and operative agreement with respect to the 
territory or boundary of a state, or colony from which 
It was derived, may provide for the location of a bound¬ 
ary formed by a river at a point other than the middle 
of the main channel; and, where one state Is the orig¬ 
inal proprietor of the territory through which the river 
flows, and grants territory on one side of the river only. 
It retains the river within Its own domain, and the state 
created out of the ceded territory extends to the river 
bank only. 

A valid and operative agreement with respect to 
the territory or boundary of a state, or colony 
from which it was derived, may provide for the 
location of a boundary formed by a river at a point 
other than the middle of the main channel, and such 
a provision will be construed and will operate as a 
rejection of the ordinary rule discussed supra sub¬ 
division a of this section as to the location of a 
river boundary and as an adoption of a different 
one to the extent provided by its terms.^8 Accord- 
ingly, any material provisions in agreements of ces¬ 
sion to the general govemment,^^ acts of admis¬ 
sion to the Union,1 or treaties of the United States 
regarding international boundaries,^ or any opera¬ 
tive abandonment by the United States to a state 
of portions of land not originally within that state's 
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borders as determined by the general rules as to 
river boundaries,^ prevail where they exist In like 
manner, a boundary river may be removed from the 
operation of the ordinary rules of law as to deter¬ 
mination of the middle of the navigable channel 
constituting the center of the river.'* Where one 
state is the original proprietor of the territory 
through which the river flows, and grants territory 
on one side of the river only, it retains the river 
within its own domain, and the state created out 
of the ceded territory extends to the river bank 

only.5 

b. Lakes, Seas, and Oceans 

Within what are generally recognized as the ter¬ 
ritorial limits of states by the law of nations, a state 
can define Its boundaries on the sea, and, in the absence 
of any express extension of boundary, the boundaries of 
a state, on principles of International law, include the 
waters within a league of the coast. The rule that the 
middle of the channel Is the dividing line applies to arms 
of the sea or of a lake, such as sounds, bays, straits, 
gulfs, and estuaries lying between states. 

As a general rule, within what are generally 
recognized as the territorial limits of states by the 
law of nations, a state can define its boundaries on 
the sea,® that is, for the purpose of fixing marine 
boundaries, the states may be considered as na¬ 
tions, and as a practical matter a marine boundary 
may be fixed by a state with the approval of con- 
gfress.*^ Accordingly, a state bordering on the sea 
may, it has been held, in the exercise of its sov- 


97. TT.S.—^Minnesota v. Wisconsin, 40 
act. 313, 252 U.a 273, 64 L.Ed. 
658. 

59 C.J. p 55 note 10. 

98. U.a—State of Vermont v. State 
of New Hampshire, 53 S.Ct. 708, 289 
U.a 693. 77 L..Bd. 1392. 

59 C.J. p 65 note 12. 

By force of grranti hy letters pat¬ 
ent from the British Crown, state of 
Delaware owned title to bed of Dela¬ 
ware River within limits of circle of 
twelve miles about town of New Cas¬ 
tle, with respect to boundary between 
such state and New Jersey.—State of 
New Jersey v. State of Delaware, 64 
act. 407, 291 U.a 361, 78 L.Ed. 847. 
Bank of river 

(1) It must be assumed that title 
of Maryland was that conveyed to 
Lord Baltimore by Charles I, run- 
ningr to farther bank of Potomac riv¬ 
er.—Smoot Sand & Gravel Corpora¬ 
tion V. Washington Airport, Va., 61 
act. 474, 283 U.a 348, 75 L.Ed. 1109. 

(2) Other decisions relating to es¬ 
tablishment of boundary line at bank 
of river see 59 C.J. p 65 note 12 [a]. 

99. U.S.—Alabama v. Georgia, 23 
How. 505, 16 L.Ed. 556. 

59 C.J. p 56 note 13. 


Ohio Biver boimdary of Kentnoky 
Ky.—Shannon v. Streckfus Steamers, 
181 S.W.2d 833, 279 Ky. 649. 

59 C.J. p 56 note 13 [d]. 

1. Neb.—^Pirst Nat. Bank of Mis¬ 
souri Valley, Iowa v. McFerrin, 9 
N.W.2d 166, 142 Neb. 617. 

69 C.J. p 56 note 14. 

*'Bow-water mark” of river, fixed 
as boundary line between states of 
Vermont and New Hampshire, was 
line drawn at point to which the Con¬ 
necticut River receded at its lowest 
stage, without reference to, and un¬ 
affected by, extreme droughts, but 
subject to dianges which might here¬ 
after be effected by erosion or accre¬ 
tion.—State of Vermont v. State of 
New Hampshire, 54 S.Ct. 265, 290 
U.S. 679, 78 L.Ed. 613. 

Privileges or licenses to individiial 
owners 

State of Delaware's acquiescence in 
Improvements of river front by build¬ 
ing of wharves and piers by riparian 
proprietors did not authorize infer¬ 
ence that Delaware made over to 
New Jersey title to stream to mid¬ 
dle of channel, or even soil under 
piers, since such piivUeges or llcens- 
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es were accorded to owners individ¬ 
ually.—State of New Jersey v. State 
of Delaware, 64 S.Ct. 407, 291 U.S. 
861, 78 L.Ed. 847. 

2. Ark.—De Loney v. State, 115 S. 
W. 138, 88 Ark. 311. 

59 C.J. p 56 note 15. 

3. Tenn.—^Laxon v. State, 148 S.W. 
1059, 126 Tenn. 302. 

59 C.J. p 57 note 16. 

4. Ga.—Florida Gravel Co. v. Capital 
City Sand, etc., Co., 154 S.E. 255,' 
170 Ga. 855. 

59 C.J. p 67 note 18. 

5. U.S.—^Indiana v. Kentucky, 10 S. 
Ct. 1051, 136 U.S. 479, 34 L.Ed. 329. 

59 C.J. p 55 note 11. 

6. U.S.—^Manchester v. Massachu¬ 
setts, Mass., 11 S.Ct. 559, 139 U.S. 
234, 35 L.Ed. 159. 

Cal.—^People v. Stralla, 96 P.2d 941, 
14 Cal.2d 617. 

7. Fla.—Skiriotes v. State, 197 So. 
736, 144 Fla. 220, affirmed Skiriotes 
V. State of Florida, 61 S.Ct. 924, 
813 U.S. 69, 86 L.Ed. 1193, rehear¬ 
ing denied 61 S.Ct. 1093. 813 U.S. 
699, 86 L.Ed. 1662. 
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erefgnty, extend its own borders for the distance 
of one marine league or three miles from low- 
water mark, and, if that is done, the region so an¬ 
nexed is as much a portion of the state as any other 
part of its territory and, even in the absence of 
any express extension, the boundaries of a state 
have been held, on general principles of interna¬ 
tional law, to include the waters within a league of 
the coast, in the absence of any direct limitation or 
exclusion of such waters,® which rule has been 
held to apply, not only to the mainland of the state, 
but to islands forming a part of it^® Indeed, there 
is authority recognizing the validity of an even 
more extensive description of boundaries as to in¬ 
dentations in the coast line of a state, such as 
bays,ii and also as to the whole coastline generally 
where expressly so provided by the constitution of 
the state as adopted and approved at the time of 
admission to the Union .12 

State boundaries along or through lakes are fre¬ 
quently fixed by the provisions of particular ag^ee- 
ments,i® and by acts of admission to the Union.^^ 
Definition of a state's boundaries by reference to 
its coast has been held to refer to the coast of the 


whole state.i5 The rule that the middle of the 
channel is the dividing line, as recognized and de¬ 
clared in connection with river boundaries, as dis¬ 
cussed supra subdivision a of this section, also ap¬ 
plies to arms of the sea or of a lake, such as sounds, 
bays, straits, gulfs, and estuaries lying between 
states,!® and, if such an arm of the sea extends for 
part of its length between two states, and for an¬ 
other part of its length separates tracts of land 
wholly within the territorial limits of one of those 
states, the latter portion is included within the 
boundaries of the state by whose land it is thus in- 
closed.!^ 

c. Effect of Avulsion and Accretion 

Where the course of a river forming a boundary Is 
suddenly changed by avulsion or similar process, the 
boundary remains fixed by the original channel; but, 
where the course of the river Is gradually changed, In the 
absence of a compact or agreement to the contrary 
the boundary is determined by the river as it runs. 

Where the course of a river forming a boundary 
is suddenly changed by avulsion or similar process, 
the boundary remains fixed by the original channel, 
although the stream may no longer flow therein;!® 


& Cal.—^Rex, Ina v. Superior Court 
in and for Los An^reles County, 93 
P.2d 182, 34 Cal.App.2d 96, followed 
In Haskell v. Superior Court in and 
for Los Angeles County, 93 P.2d 
183, 34 Cal.App.2d 780, and Lauder 
V. Superior Court in and for Los 
Angreles County, 93 P.2d 183, 34 Cal. 
App.2d 730. 

69 C.J. p 57 note 19. 

9. U.S.—The Hazel Tov. D-CR.!., 61 
F.2d 292, reversed on other 
grounds, C.C.A., 56 P.2d 921, revers¬ 
ed on other grounds 63 S.Ct. 305, 
288 U.S. 102, 77 L.Ed. 641—Pope 
V. Blanton, D.C.Fla., 10 F.Supp. 18, 
modified on other grounds 57 S.Ct. 
321. 299 U.S. 521, 81 L.Ed. 884. 
Cal.—People v. Stralla, 96 P.2d 941, 
14 Cal.2d 617. 

59 C.J. p 57 note 20. 

Effect of statutory designatloii 
Statute giving eastern boundary of 
state as the Atlantic Ocean is not 
Inconsistent with Intent to exercise 
authority over coastal waters with¬ 
in the three-mile maritime belt In 
accordance with what is customary 
under the law of nations.—^Toomer v. 
Witsell, D.C.S.a, 73 F.Supp. 371, af¬ 
firmed In part and reversed in part 
on other grounds 68 S.Ct 1166, 384 
U.S. 385, 92 L.£d. 389. 

10. Cal.—^Bx parte Marlncovl<di, 192 
P. 156, 48 CaLApp. 474. 

69 C.J. p 67 note 21. 

IL Cal.—^People v. Stralla, 96 P.2d 
941. 14 Cal.2d 617. 

59 C.J. p 57 note 23. 


What oonstltntes a ‘‘bay*’ 

In the absence of any controlling 
legislative or executive act or Judi¬ 
cial decision, the court may consider 
International law, namely, the cus¬ 
toms and usages of civilized nations 
in determining what constitutes a 
bay which may be included within 
the territorial waters of a state.— 
People V. Stralla, 96 P.2d 941, 14 Cal. 
2d 617. 

12. Fla.—Skiriotes v. State, 197 So. 
736, 144 Fla. 220, affirmed Skiriotes 
V. State of Florida, 61 S.Ct, 924, 
813 U.S. 69, 85 L.Ed. 1193, rehear¬ 
ing denied 61 S.Ct. 1098, 813 U.S. 
599, 85 L.Ed. 1652. 

69 C.J. p 68 note 23. 

Estoppel 

Acquiescence for more than fifty 
years of foreign nations, congress 
and citizens of Florida in Florida 
Constitution of 1868 in fixing bound¬ 
aries of state at three leagues off 
shore was held to estop Florida citi¬ 
zens from questioning right of Flori¬ 
da to exercise dominion over area 
added by changed boundary notwith¬ 
standing boundaries of state were 
limited to one league off shore by 
treaty with Spain and by act of con¬ 
gress admitting Florida into Union. 
—^Pope V. Blanton, D.C.Fla., 10 F. 
Supp. 18, modified on other grounds 
57 S.Ct. 321, 299 U.S. 621, 81 L.Ed. 
384. 

13. Ohio.—^Edson v. Crangle* 63 N. 

.E. ‘647, 62 Ohio St 49. 

59 C.J. p 58 note 24. ' 

1^ U.S.—^Bigelow V. Nickerson, Wis., 
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70 F. 113, 17 aC.A. 1, 80 L.H.A. 
836. 

59 C.J. p 58 note 26. 

Equality of right and opportunity 
Congifess in fixing boundary line 
between Wisconsin and Michigan in 
waters of Green Bay is assumed to 
have intended to give states equality 
of right and opportunity in use of 
waters for navigation and fishing, 
and such waters should be divided be¬ 
tween states in proportions as nearly 
equal as conveniently may be made, 
to give equality of opportunity in 
use of waters.—State of Wisconsin 
V. State of Michigan, 55 S.Ct 786, 
295 U.S. 455, 79 L.Ed. 154L 

15. U.S.—Louisiana v. Mississippi, 
26 S.Ct 408, 202 U.& 1, 50 L.Ed. 
913. 

59 C.J. p 68 note 26. 

16. U.S.—State of Wisconsin v. State 
of Michigan, 55 S.Ct. 786, 295 U.S. 
465, 79 L.Ed. 1541—State of New 
Jersey v. State of Delaware, 64 S. 
Ct 407, 291 U.S. 361, 78 L.Ed. 847. 

69 C.J. p 58 note 28. 

17. N.T.— M ah l er v. Norwich, etc., 
Transp. Co., 35 N.Y. 862. 

59 C.J. p 58 note 29. 

18. U.S.—State of Louisiana v. State 
of Mississippi, 61 S.Ct 197, 282 U. 
S. 458, 76 L.Ed. 459'—Iselin v. La 
Coste, aCA^Mlss., 139 F.2d 887, 
certiorari denied 64 S.Ct. 791, 321 
U.S. 790, 88 L.Bd. 1080—U. S. v. 
Flower, C.C.A.Nob., 108 F.2d 298— 
Iselin V. Lacoste, D.C.La., 55 F. 
Supp. 977, affirmed, aC.A., 147 F.2d 
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“but, where the course of the river is gradually 
changed by accretion, reliction, or degradation of its 
banks, the boundary is determined by the river as it 
runs, and gradual accessions of territory by accre¬ 
tion or reliction belong to the state owning the 
hank affected.^® These rules have been held ap¬ 
plicable as well to changes of the navigable channel 
of a stream within its banks as to changes in the 
whole course of the stream .20 The effect on bound¬ 
aries of the processes of avulsion^i or accretion22 
is not confined to the ordinary situation where the 
mid-channel is the boundary but is extended also 
to those cases where the boundary is fixed with 
respect to the river by some other line. 

A valid and operative agreement with respect to 
the territory or boundary of a state may provide 
for the location of a boundary formed by a river 
in such manner as to remove such boundary from 
the operation of the ordinary rules of law as to the 
effect of the processes of erosion or avulsion.23 So, 
where the state boundary is expressly fixed by the 
location of the river at a particular time, it remains 
in the place selected without being affected by the 
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processes of accretion and avulsion.*^ Also, the doc¬ 
trine with respect to the effect of avulsion on the 
boundary of a state may become inapplicable when 
it is established that there has been acquiescence 
in a long-continued and uninterrupted assertion of 
dominion over a given area,25 The state’s disposi¬ 
tion of land emerging on either side of an interstate 
boundary stream as between public and private own¬ 
ership is limited by the boundary and cannot press 
back the boundary line from where it otherwise 
should be located.26 

d. Islands 

Generally, Islands and the lesser channels of bound¬ 
ary rivers are within the territorial limits of the state 
as bounded by rivers or other waters in the same manner 
as Is the mainland of that state. 

Except as a boundary is otherwise fixed by agree¬ 
ment of the states, as discussed supra § 15, and 
within the limitations imposed by the rule that the 
center of the main channel fixes the line along a 
boundary river in the absence of a provision to the 
contrary, discussed supra subdivision a of this sec¬ 
tion, islands and the lesser diannels of boundary 


791—^Hosrue V. Strieker Land & 
Timber Co., D.C.Miss., 2 F.Supp. 
905, affirmed, C.C.A., 69 F.2d 167, 
modified on other grrounds and re¬ 
hearing' denied 70 F.2d 722, certio¬ 
rari denied 56 S.Ct 106, 293 U.S. 
591, 79 L.Bd. 686. 

Iowa.—^Dermit v. Sergeant Bluff Con¬ 
sol. Independent School Dlst., 261 
N.W. 636, 220 Iowa 344. 

Miss.—Sharp v. Learned, 14 So.2d 
218, 195 Miss. 201—Sharp v. Learn¬ 
ed. 188 So. 302, 185 Miss. 872— 
Sharp y. Learned, 181 So. 142, 182 
Miss. 333, suggestion of error over¬ 
ruled 182 So. 122, 182 Miss. 333. 
Neb.—^Llenemann v. Sarpy County, 
16 N.W.2d 726, 145 Neb. 382—First 
Nat Bank of Missouri Valley, Iowa 
V. McFerrln, 9 N.W.2d 166, 142 
Neb. 617. 

69 C.J. p 58 note 31. 

The **nile of thalweg” yields to the 
doctrine that a boundary is unaltered 
by an avulsion, and in such case, 
in the absence of prescription, the 
boundary no longer follows the thal¬ 
weg but remains at the original line, 
although now on dry land because the 
old channel has filled up.—State of 
Arkansas v. State of Tennessee, 60 S. 
Ct 1026, 310 U.S. 563, 84 L.£;d. 1362. 

Acceptance of convention 
A banco formed on United States 
side of Rio Grande River by avulsion 
In 1900 became a part of Texas and 
subject to both clvU and criminal 
laws thereof from the effective date 
of the convention between the United 
States and Mexico adopted in 1906, 
notwithstanding conditions of act of 


congrress conditionally directing that 
such territory become a part of Texas 
were not accepted by Texas until 
1923.—^Fragoso v. Cisneros, Tex.Civ. 
App., 154 S.W.2d 991, error refused. 

19- U.S.—^Tingle v. Anderson-Tully 
Co., C.C.A.Miss., 166 F.2d 224, cer¬ 
tiorari denied 69 S.Ot. 36, 335 U. 
S. 816, 93 L.E:d. 371—Iselin v. La 
Coste, C.C.A.Miss.. 189 F.2d 887, 
certiorari denied 64 S.Ct 791, 821 
U.S. 790, 88 L.Ed. 1080—Hogue v. 
Strieker Land & Timber Co., D.C. 
Miss., 2 F.Supp. 905, affirmed, C.C. 
A., 69 F.2d 167, modified on other 
grrounds and rehearing denied 70 
F.2d 722, certiorari denied 55 S. 
Ct 106, 293 U.S. 691, 79 L.Ed. 686. 
Miss.—Sharp v. Learned, 14 So.2d 
218, 195 Miss. 201—Sharp v. Learn¬ 
ed, 188 So. 302, 185 Miss. 872— 
Sharp V. Learned, 181 So. 142, 182 
Miss. 833, suggestion of error over¬ 
ruled 182 So. 122, 182 Miss. 338. 
Neb.—^Lienemann v. Sarpy County, 16 
N.W.2d 725, 146 Neb. 382. 

S.D.—^Dailey v. Ryan, 21 N.W.2d 61, 
71 S.D. 68. 

69 C.J. p 60 note 82. 

Evidence held to sustain finding 
that shore line of river constituting 
boundary line between states of Lou¬ 
isiana and Mississippi was, prior to 
certain date, extended gradually and 
not by avulsion.—State of Louisiana 
V. State of Mississippi, 61 S.Ct 197, 
282 U.S. 458, 75 L.Ed. 459. 

20. HI.—^Buttenuth v. St Louis 
Bridge Co., 17 N.E. 439, 123 HI. 
535, 5 Atn.S.R. 545. 

59 C.J. p 61 note 33. 
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Arom one side of Island to other 
In determining state boundary, 
where main channel of river changes 
from one side of island to other, 
rules applying in cases of avulsion 
govern at least to extent that filling 
up of old channel is attributable, not 
to accretion, but to change of con¬ 
ditions wrought by new channel, in 
which case old channel remains 
boundary.—^Hogue v. - Strieker Land & 
Timber Co., C.C.A.Mlhs., 69 F.2d 167, 
modified on other grounds and rehear¬ 
ing denied 70 F.2d 722, certiorari de¬ 
nied 55 S.Ct 106, 293 U.S. 591, 79 L. 
Ed. 686. 

21. U.S.—Oklahoma v. Texas, 48 S. 
Ct. 221, 260 U.S. 606, 67 USd. 428. 

59 C.J. p 61 notes 84, 86. 

22. U.S.—Oklahoma v. Texas, 44 S. 
Ct. 671, 266 U.S. 493, 68 L.Ed. 1118. 

69 C.J. p 61 notes 85, 86. 

23. S.D.—Dailey v. Ryan. 21 N.W.2d 
61, 71 S.D. 68. 

59 C.J. p 57 note 17. 

24. Neb.—First Nat Bank of Mis¬ 
souri Valley, Iowa v. McFerrln, 9 
N.W.2d 166, 142 Neb. 617. 

S.D.—^Dailey v. Rs^an, 21 N.W.2d 61, 
71 S.D. 68. 

69 C.J. p 61 note 37. 

25. U.S.—State of Arkansas v. State 
of Tennessee, 60 S.Ct 1026, 310 U. 
S. 568, 84 L.Ed. 1362. 

59 C.J. p 60 note 32 [d]. 

26. U.S.—Arkansas v. Tennessee, 38 
S.Ct 301, 246 U.S. 158, 62 L.Ed. 638, 
L.R.A.1918D 258. 
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rivers are within the territorial limits of the state 
as bounded by rivers or other waters in the same 
manner as is the mainland of that state.27 Where 
a state line is described to run so as to include all 
of the islands in a body of water, such a description 
is not a direction so to run it as to exclude the 
intermediate waters the boundary is not to be 
determined by running the boundary along the 
coastline at low-water mark until it reaches points 
opposite the several islands and thence running lines 
to and around such islands and returning along the 
same lines to the points of departure from the low- 
water mark, excluding all the water between the 
islands, and between them and the low-water mark 
on the opposite coastline rather the line is to 
be a continuous line inclosing all of the specified is¬ 
lands without traversing lands or waters not in¬ 
cluded in the territorial limits of the state.^o 

§ 19. - Suits and Proceedings Concerning 

Boundaries 

a. Between or against states 

b. Between or against private persons 

a. Between or against States 

A question of boundary arising between the United 
States and one of the states, or between two states, is 
not of a political nature and Is susceptible of Judicial 
determination. 


A question of boundary arising between the 
United States and one of the states, or between tv^'O 
states, is not of a political nature and is susceptible 
of judicial determination.^! The United States su¬ 
preme court has original jurisdiction of suits be¬ 
tween two states, or between the United States and 
a state, to determine a state boundary, as discussed 
in Federal Courts § 194. 

Nature and conduct of suit. Such suit may be 
brought by a bill in equityand is to be conducted, 
as a general rule, according to the rules of pleading 
and practice of the court of chancery,33 the court 
acting, ordinarily, in such disputes in the same man¬ 
ner as in the determination of like matters between 
private individuals.®^ So general rules of evidence 
apply in such suits.^S By reason, however, of the 
dignity of the parties and the importance of the 
interests involved, such controversies are not to be 
decided on mere technicalities, but the chancery 
rules should be so molded and applied as to bring 
the cause to a hearing on its real merits,^® in the 
absence of legislation particularly prescribing the 
procedure to be followed and, thus, the court 
will not be obliged to apply the usual rules as to 
parties,^® or the time of answering,3® or the effect 
of laches or the lapse of time.^® 

The United States when interested may intervene 
in a boundary suit between two states,^! not only 


27. U.S.—state of Arkansas, v. State 

of Tennessee. 60 S.Ct. 1026, 310 U. 

S. 563. 84 L.Ed. 1362. 

59 CJ. p 65 note 12 [c], p 62 note 40. 

Addition to Island 

(1) Where, by prescription and ac¬ 
quiescence on part of Arkansas, an 
Island was deemed to be part of terri¬ 
tory subject to Jurisdiction of Ten¬ 
nessee, addition to such island by 
gradual processes of river was to 
be treated as part of the island and 
as subject to the Jurisdiction of Ten¬ 
nessee.—State of Arkansas v. State 
of Tennessee, 60 S.Ct. 1026, 810 U.S. 
568, 34 L..Ed. 1362. 

(2) So, the formation known as 
Bluegrass Towhead Is under the Ju¬ 
risdiction and a part of the state of 
Tennessee.—State of Arkansas v. 
State of Tennessee, 61 S.Ct. 2, 811 
U.S. 1, 85 L.Ed. 3. 

Shiftixig 

(1) Movement of Island northward 
through changes in river caused by 
erosion and accretion did not affect 
boundary between states originally 
fixed north of Island.—^Davis v. Co¬ 
lumbia River Packers’ Ass’n, D.C. 
Wash., 50 F.2d 961. 

(2) Other decisions as to shifting 
Islands see 69 G.J..P 62 note 40 £b]. 


Change in main 

(1) Where main channel of Missis¬ 
sippi River gradually changed from 
east to west side of Grlasscock Island, 
and eastern channel remained in its 
bed until it became empty, Glasscock 
Island remained in Louisiana and 
batture land between it and western 
channel was accretion to island and 
not to riparian Mississippi land, and 
batture land to south of island be¬ 
tween old eastern chute and river 
likewise belonged to Louisiana.— 
Hogue V. Strieker Land & Timber Co., 
C.C.A.Miss., 69 P.2d 167, modified and 
rehearing denied 70 F.2d 722, certio¬ 
rari denied 66 S.Ct. 106, 293 U.S. 691, 
79 LuEd. 686. 

(2) Other decisions as to effect of 
change in main channel see 59 C.J. 
p 62 note 40 CcJ. 

28- N.Y.— M a h ler v. Norwich, etc., 
Transp. Co., 35 N.Y. 862. 

29. N.Y.—Mahler v. Norwich, etc., 
Transp. Co., supra. 

30. N.Y.—^Mahler v. Norwich, etc., 
Transp. Co., supra. 

59 C.J. p 63 note 43. 

31. U.S.—^U. S. V. Texas, Tex., 12 S. 
Ct. 488, 143 U.S. 621, 36.L.Ed. 285. 

69 C-J. p 68 note 45. 

32. U.S.—^U. S. V. Texas, supra. 

59 0.7. p 68 notes 48, 49.. 
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33. U.S.—^Rhode Island v. Massachu¬ 
setts, 12 Pet 657, 9 L.Ed. 1233. 

59 C.J. p 63 note 49. 

34. U.S.—^Florida v. Georgia, 17 
How. 478, 15 L.Ed. 181. 

59 C.J. p 63 note 60. 

35. Burden of proof 

U.S.—State of Kansas v. State of 
Missouri, Kan. & Mo., 64 S.Ct. 975, 
322 U.S. 213, 88 L.Ed. 1234, decree 
64 S.Ct 1202, 322 U.S. 654, 88 L.Ed. 
1525. 

Weight and sufficiency of evidence 

U.S.—State of Kansas v. State of 
Missouri, supra—State of Vermont 
V. State of New Hampshire, 63 S. 
Ct 708, 289 U.S. 693. 77 L.Ed. 1392. 

36. U.S.—Florida v. Georgia, 17 
How. 478, 16 L.Ed. 181—Rhode Is¬ 
land V Massachusetts, 14 Pet 210, 
10 L.Ed. 423. 

37. U.S.—^Florida v. Georgia, 17 
How. 478, 16 L.Bd. 181. 

38. U.S.—^Florida v. Georgia, supra. 

39. U.S.—Rhode Island v. Massachu¬ 
setts, 13 Pet 23, 10 L.Ed. 41. 

59 C.J. p 64 note 64. 

40. U.S.—^Rhode Island v. Massachu¬ 
setts, 16 Pet 233, 10 L.Ed. 721. 

41. U.S.—Oklahoma v. Texas, 40 S. 
Ct 858, 252 U.S. 872, 64 L.Ed. 619 



81 C. J- Si 


STATES 


for the purpose of being heard in the argument but 
also with reference to the introduction of evi¬ 
dence,and this is true although congress may not 
have passed any bill particularly providing for such 
intervention.^^ Jn the absence, however, of a legis¬ 
lative provision for intervention, the United States 
is not to be regarded as being a party to the suit, 
and may not interfere with the proceedings adopted 
in the case by either state although it may present 
fiu-ther evidence and arguments looking to the 
protection of its own interests.'*^ The intervention 
of private persons possessing an interest in the de¬ 
termination of a state boundary has been permitted, 
subject to the order of the court as to the extent 
and conduct of the intervention.^^ 

In determining a boundary line between states, 
the nature and history of the controversy with 
respect to the colonial grants or orders relied on 
as establishing the boundary must be considered.'*® 
Such orders fixing the boundaries between colonial 
provinces must be construed with a view to the 
public convenience and the avoidance of contro¬ 
versy.**^ 

Award or decree fixing boundary. As a mode of 
settling the respective rights of the parties an issue 
at law may be directed, or a commission awarded, 
or, if the court is satisfied without either, it may 
itself determine the boundary.*® 

Costs. Ordinarily the costs of the suit will be 
equally divided between the two states litigating 
their boundaries ;*® and in a suit of the same char¬ 
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acter between a state and the United States, it 
was ordered that each party pay its own costs.®® 

b. Between or against Private Persons 

Determination of the boundary of a state is ordinarily 
a political question with which the state courts will not 
intermeddie, the action of the political departments of 
the state government in the matter being conclusive on 
the courts; but such courts pass on and decide ques¬ 
tions relating to the location of particular points or 
places with reference to the boundary, as determined 
by the political authorities of the state. 

Under the general rule that the extent of the 
territorial limits of the nation or state in which the 
court exercises authority is a political question be¬ 
yond the jurisdiction of the court to decide, dis¬ 
cussed in G)nstitutional Law § 145, determination 
of the boundary of a state is ordinarily a political 
question with which the state courts will not inter¬ 
meddle, the action of the political departments of 
the state government in the matter being conclusive 
on the courts;®^ however, such courts pass on and 
decide questions relating, not to the determination 
of the boundary, but to the location of particular 
points or places with reference to the boundary, as 
determined by the political authorities of the state.®^ 
The construction of instruments defining state 
boundaries is one of law and not one of fact;®*^ 
but the ascertainment of the boundary, as the lat¬ 
ter is construed to run by the court, with a view 
to its location, is a question of fact®* A statute 
authorizing the bringing of any and all actions 
necessary in the judgment of certain commissioners 
to determine the boundaries of a state is to be 


—^Florida v. Georgria, 17 How. 478, 
15 L.Ed. 181. 

42. U.S.—^Florida v. Georgia, supra. 

43. U.S.—Florida v. Georgia, supra. 

44. U.S.—^Florida v. Georgia, supra. 

45. U.S.—Oklahoma v. Texas. 40 S. 
Ct 580, 263 U.S. 470, 64 L.Ed. 1017. 

46. U.S.—State of Vermont v. State 
of New Hampshire, 53 S.C!t 708, 
289 U.S. 693,‘ 77 L.Bd. 1392. 

BtLle of law declared after promnlga- 
tloxL of orders 

Meaning of words of Order-in- 
Council, relating to boundary be¬ 
tween provinces of New Hampshire 
and New York, could not be estab¬ 
lished by rule of law declared long 
after its promulgation.—State of Ver¬ 
mont V. State of New Hampshire, su¬ 
pra. 

47. U.S.—State of Vermont v. State 
of New Hampshire, supra. 

48. U.S.—^Rhode Island v. Massachu¬ 
setts, 12 Pet. 657, 9 LJB2d. 1233. 

59 C.J. p 64 note 56. 

Determination of boundary by court 
(1) In general.—State of Arkan¬ 


sas y. State of Tennessee, Ark. & 
Tenn., 61 S.Ct 2, 311 U.S. 1, 85 L,. 
Ed. 3—State of Wisconsin v. State 
of Michigan, Mich. & Wis., 66 S.Ct. 
584, 297 U.S. 647, 80 L.Ed. 856—69 
C.J. p 64 note 56 [c]. 

(2) In determining whether fishing 
grounds claimed by United States 
under grant from state of Oregon 
were located in Oregon or in Wash¬ 
ington, boundary between which was 
north channel of Columbia river, 
federal district court must adopt 
channel as located by supreme court 
—U. S. V. Columbia River Packers 
Ass’n, D.C.Or., 11 F.Supp. 676, re¬ 
versed on other grounds, C.C.A.Or. & 
Wash., State of Washin^on v. U. S., 
87 F.2d 421. 

Appointment of commissioners to de¬ 
termine) run, or mark the boundary 
and confirmation of their report 
U.S.—State of Arkansas v. State of 
Tennessee, Ark. & Tenn., 61 S.Ct 
2, 311 U.S. 1, 86 L.Ed. 3—State of 
Vermont v. State of New Hamp¬ 
shire, N. H. & Vt, 57 S.Ct 423, 
300 U.S. 636, 81 L.Ed. 853. 

59 C.J. p 64 note 56 [f]. 
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49. U.S.—State of Vermont v. State 
of New Hampshire, 67 S.Ct 423, 
300 U.S. 636, 81 L.Ed. 853—State 
of Vermont v. Slate of New Hamp¬ 
shire, 53 S.Ct 708, 289 U.S. 693, 77 
L.Ed. 1392. 

59 C.J. p 64 note 57. 

50. U.S.—U. S. V. Terras, 16 S.Ct 
725, 162 U.S. 1, 40 L.Ed. 867. 

51. Tex.—Wortham v. Sullivan, Civ. 
App., 147 S.W. 702. 

59 C.J. p 66 note 69. 

52. Ark.—State v. Bowman, 116 S. 
W. 896, 89 Ark. 428. 

59 C.J. p 65 note 60. 

53. N.Y.—^People v. Hillman, 169 N. 
E, 400, 246 N.Y. 467. 

59 C.J. p 66 note 61. 

54. N.C.—State v. Barrington, 53 S. 
B. 663, 141 N.C. 820. 

59 C.J. p 66 note 61 [b]. 

Evldenoe held sufficient for Jury 
Neb.—^Flrst Nat. Bank of Missouri 
Valley, Iowa, v. McFerrin, 9 N.V'.2d 
166, 142 Neb. 617. 
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construed as an authorization to bring such action 
only as is requisite in their judgment for the proper 
determination of the boundary,55 and if the only 
proper action is a suit in the United States supreme 
court, the only discretion given is to determine 
whether or not any such suit shall be brought^® 

§ 20. - Change of Boundaries 

Congress cannot change the boundaries of a state 
as fixed by It when the state was admitted, but such 
boundaries may be changed by agreement between the 
state and congress, as long as the change does not af¬ 
fect the boundary of another state. 

Congress has no power to take from one state any 
portion of its territory and give it to another state 
on the admission of the latter into the Union,®^ and 
it cannot change the boundaries of a state as fixed 
by it when the state was admitted;®® and still less 
does such power exist in an administrative depart¬ 
ment.®® On the other hand, the boundary line of 
a state may be changed after admission of the state 
into the Union by agreement between the state and 
congress, as long as the change does not affect the 
boundary of another state.®® The consent of con¬ 
gress to the action of a state in changing its bound¬ 
aries need not be expressed, but may be implied 
from acquiescence, which may appear at the time 
of change or subsequent thereto.®^ The action of 
a state in changing its boundaries with the consent 
of congress is conclusive on the citizens of the 
state.®® 

Cessions to states by general government. The 
vahdity of a change of boundaries after admission 
of a state through congressional cession or sur¬ 
render of territoiy of the United States, unassigned 
to any state, and acceptance thereof by the state 
affected, have been repeatedly recognized;®® and, 
although a loss of territory may be an incidental 
consequence of the acceptance of such a cession, 
the state is afterwards limited to the boundary line 
as defined in the cession and caimot continue to 
claim to the boundary as it existed prior thereto.®^ 


Change by courts. It is incompetent for any court 
to change the boundary line between two states for 
any purpose in a suit between private persons®® or 
even between states.®® 

§ 21. Establishment of iTew States 

The establishment of new states by admission and’ 
annexation is discussed infra §§ 22, 23. The sep¬ 
aration of territory from a state for the forma¬ 
tion of a new state is considered supra § 11. 

Examine Pocket Parts for later cases. 

§ 22. -Admission 

a. In general 

b. Conditions on admission 

c. Effect of admission 

a. In General 

Under provisions of the federal Constitution, new 
states may be admitted by congress Into the Union, sub¬ 
ject to prohibitions against Impairment of the existence 
or Integrity of existing states, and It Is left to the 
discretion of congress to determine the circumstances- 
under which a state shall be admitted and the steps to- 
be taken by the people of the prospective state te ob¬ 
tain admission. 

Under provisions of the federal Constitution, new 
states may be admitted by congress into the Union- 
subject to prohibitions against impairment of the 
existence or integrity of existing states,®^ and it is- 
left to the discretion of congress to determine the 
circumstances under which a state shall be admitted' 
and the steps to be taken by the people of the 
prospective state to obtain admission.®® While the 
procedure ordinarily adopted in this connection has- 
been the submission to congress of a constitution, 
agp“eed to by the people of the territory seeking ad¬ 
mission, frequently in pursuance of prior congres¬ 
sional authorization in the form of an enabling act, 
and congressional assent to the proposals therein- 
contained by means of an act providing for the ad¬ 
mission of the proposed state, some only of the 


65. state r. Hall, 168 P. 716, 

28 N.M. 422. 

56. N.M.—State v. Hall, supra. 

67. TJ.S.—^Louisiana v. Mississippi, 
26 S.Ct 408, 202 U.S. 1, 50 L.Sd. 
913. 

59 C.J. p 66 note 64. 

68. Tenn.—State v. Muncle Pulp Co., 
104 S.W. 437, 119 Tenn. 47. 

59 C.J. p 66 note 65. 

69. U.S.—-'Whiteside v. Norton, Minn., 

205 P. 6, 128 C.aA. 813, 45 KILA., 
N.S., 112, appeal dismissed Norton 
▼. Whiteside, 86 S.Ct 97, 239 U.S. 
144, 60 LuBd. 186. | 


60. U.S.—^Pope v. Blanton, D.C.Fla., 
10 F.Supp. 18, modified on other 
srrounds 57 S.Ct 321, 299 U.S. 621, 
81 LuBd. 884. 

61. U.S.—^Pope ▼. Blanton, supra. 

62. U.S.—Pope V. Blanton, supra. 

63. U.S.—^Louisiana v. Mississippi, 
26 S.Ct 408, 202 U.S. 1, 50 I^JBd. 
918. 

59 CJ. p 66 note 67. 

64. U.S.—^Missouri v. Kansas, 29 S. 
Ct 417. 213 U.S. 78, 58 KEd. 706. 

59 C.J. p 67 note 68. 

65. U.S.—^Bluefield t. Waterworks, 
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eta, Co. ▼. Sanders, Va., 63 P. 833, 
11 G.C.A. 232. 

59 C-JT. p 67 note 69. 

66. U.S.—Washlngrton v. Oregron, 29- 
S.Ct. 47, 211 U.S. 127, 53 L.Ed. 118. 

67. U.S.—Coyle v. Smith, Okl., 81 S. 
Ct 688, 221 U.S. 559, 55 L.Ed. 853. 

59 C.J. p 67 note 72. 

Boundary provisions in acts of ad-- 
mission see supra § 18. 

Formation of new states from exist-- 
ingr states see supra S 11. 

68. Utah.—Anderson v, Tyree, 42 P.. 
201, 12 Utah 129. 

69 C.J. p 67 note 73. 
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customary steps are essential and others have 
been dispensed with on particular occasions,®^ such 
as the holding of a constitutional convention.^o 

It is absolutely necessary that congress express 
its consent before a state can enter the Union ;7i 
and, whatever other steps may have been taken, a 
state does not come into existence until such assent 
is given the people of the territory affected can¬ 
not confer statehood on themselves by adoption of 
a proposed constitution ajid it has been said that 
their formal consent is not a prerequisite to the 
establishment of a state, and that the only way in 
which they can prevent that result, if congress pro¬ 
ceeds to invest them with statehood, is by a failure 
or refusal to provide officials and organization for 
such a body.*^^ 

b. Conditions on Admission 

Congress may require, under penalty of denying ad¬ 
mission, that the organic law of a new state at the time 
of admission shall be such as to meet Its approval, and 
it may impose conditions intended to operate in futuro 
which are within the scope of the conceded powers of 
•congress over the subject; but It may not impose con¬ 
ditions which operate to restrict the powers of the new 
state In respect of matters which would otherwise be 
exclusively within the sphere of state power. 

In determining the validity and efficacy of con¬ 
ditions affixed by congress in the admission of 
states, there are three classes of conditions to be 
distinguished, namely, first, provisions which are 
fulfilled by the admission of the state; second, com¬ 
pacts or affirmative legislation intended to operate 
in futuro, which is within the scope of the conceded 
powers of congress over the subject; and third, 
compacts or affirmative legislation which operates 
to restrict the powers of such new state in respect 
of matters which would otherwise be exclusively 


within the sphere of state power.^® With respect 
to the first, congress may require under penalty 
of denying admission, that the organic law of a 
new state at the time of admission shall be such 
as to meet its approval;*^® thus, congress may re¬ 
quire, as a condition to its consent, that any provi¬ 
sion which it thinks proper shall be embodied in 
the organic law of the proposed state at the time 
of admission,'^'^ and, until altered or repealed by 
proper state action after admission, such a condition 
is to be taken as a part of the fundamental law of 
the stateJS As to the second, the provisions, being 
only those which it is already within the power of 
congress to enact, derive their force from the ex¬ 
isting powers of congress under other provisions of 
the federal Constitution, rather than from any com¬ 
pact or consent by the state, and are valid as, and 
in so far as they are proper federal legislation, re¬ 
gardless of the form in which they are enacted.'^® 
With respect to the third, however, there is no pow¬ 
er in congress to prescribe any such conditions, op¬ 
erating to limit in the future the legislative power 
of a new state over matters in their nature con¬ 
fided exclusively to the states as a part of their 
sovereign powers;^® their equality with the older 
states cannot be impaired in such matters by the 
provisions of enabling acts or conditions otherwise 
imposed by congress on, and at the time of, admis- 
sion.®l 

c. Effect of Admission 

(1) In general 

(2) Equality of new states 

(1) In General 

On the admission of a territory Into the Union as a 
state, the state government succeeds to all the powers 


^9. Neb.—^Brittle v. People, 2 Neb. 
198. 

69 C.J. p 67 note 75. 

■70. Neb.—^Brittle v. People, supra. 

69 O.J. p 67 note 75 [a]. 

■71. Neb.—^Brittle v. People, supra. 
69 C.J. p 68 note 76. 

72. Neb.—^Brittle v. People, supra. 

69 C.J. p 68 note 77. 

73. Neb.—^Brittle v. People, supra. 

69 aj. p 68 note 78-—12 C.J. p 681 

note 61 [a], [b]. 

74. Neb.—^Brittle v. People, supra. 

75. U.S.—Coyle v. Smith, Okl., 31 S. 
Ct 688, 221 U.S.- 569, 55 LuBd. 853. 

69 C.J. p 68 notes 81-87. 

76. U.S.—Coyle v. Smith, supra. 

69 C.J. p 68 note 82. 

77. Neb.—Brittle t. People, 2 Neb. 
198. 


Okl.—Smith v. State, 113 P. 932, 28 
Okl. 235. 

78. Okl.—Smith v. State, supra. 

59 Cjr. p 68 note 84. 

79. U.S.—Coyle v. Smith, Okl., 81 S. 
Ct. 688, 221 U.S. 559, 55 L-Bd. 853. 

59 O.J. p 69 note 85. 

Zhdians 

(1) A reservation, in the admission 
of a state, of the federal authority to 
deal for, and regulate the affairs of, 
the Indian inhabitants of the ne-wly 
admitted s'tate is valid, the federal 
government being intrusted ■with con¬ 
trol over Indian affairs and relations. 
—^U. S. V. Sandoval, N.M., 34 S.Ct. 
1, 231 U.S. 28, 58 LuBd. 107—69 CXJ. 
p 69 note 85 [a]. 

(2) Provision of federal Constitu¬ 
tion for admission of states to Union 
on equal footing with original states 
did not preclude imposition of condi¬ 
tions in Bnabling Act for protection 
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of Indian wards of United States and 
their property.—Bx parte No’wabbl, 61 
P.2d 1189, 60 OkLCr. 111. 

Condltloa held not violated 
La.—State v. B1 Rito Transp. Co., 190 
So. 808, 198 La. 648. 

80. U.S.—Coyle v. Smith, Okl., 81 S. 
Ct. 688, 221 U.S. 569, 65 KBd. 863. 

59 C.J. p 69 note 86. 

81. U.S.—Coyle v. Smith, supra. 

59 C.J. p 69 note 87. 

Bepublioaa form of govemmexLt 

Constitutional duty of guaranteeing 
each state a republican form of gov¬ 
ernment gives congrress no power in 
admitting a state to impose restric¬ 
tion ■which would operate to deprive 
that state of equality ■with other 
states.—^Butler v. Thompson, D.C.Va., 
97 F.Supp. 17, reversed on other 
grounds, C.A., 184 F.2d 626, affirmed 
71 S.Ct. 1002, 841 U.S. 987, 96 L.Bd. 
1365. 
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Of sovereignty previously enjoyed by congress and which 
belong to the original states, and only such powers 
with respect to the people of the new state remain in 
the federal government as, under the Constitution, it 
may exercise over the original states. 

On the admission of a territory into the Union 
as a state the state government succeeds to all the 
powers of sovereignty previously enjoyed by con¬ 
gress and which belong to the original states, and 
only such powers with respect to the people of the 
new state remain in the federal government as, un¬ 
der the Constitution, it may exercise over the orig¬ 
inal states.82 All treaties, framed with reference 
to the period before admission,*3 and acts of con¬ 
gress affecting the rights, privileges, and liberties 
of the people in matters within the reserved powers 
of the states^^ cease to have any effect, on the ad¬ 
mission of the new state, and such matters are reg¬ 
ulated solely by the constitution and law of the 
state. 

The territorial government is totally superseded 
when the state is admitted to the Union, and no 
portion of such government or jurisdiction remains 
in force; *5 and, except as they are continued by 
express adoption by the new state at the time of 
admission, the organization, measures, and proceed¬ 
ings of the territory cease to exist and operate in 


the newly admitted state on its admission.^® When, 
however, it is so provided by the enabling act, the 
state constitution, or schedules thereto, the laws 
of the territory remain in force,^^ and the officers 
of the territorial government may continue in the 
exercise of their duties®® until changed or super¬ 
seded under the authority of the state constitution. 

By express provision of the enabling act or state 
constitution, actions, judgments, private rights, or 
claims, etc., may be preserved or continued after 
admission.®® A provision of this character, it has 
been held, saves only the right to enforce such 
matters, leaving the means and manner of enforce¬ 
ment subject to such changes as might be made by 
legislation or the constitution;®® and, moreover, 
such provisions do not exempt contracts made prior 
to statehood from the operation of state laws enacted 
under the police power ;®i on the other hand, such 
provisions have been held to preserve existing pro¬ 
cedural rights in actions commenced before state¬ 
hood.®® In general, the new state succeeds to the 
rights®® and liabilities®^ of the territory. Unless 
it is expressly accorded by the act of admission, 
the state government has no control over matters 
solely within federal cognizance, such as, for ex¬ 
ample, the records and proceedings of the late 
territorial courts.®® 


82. HI.—^Leltch V. Sanitary Dist. of 
Chlcagro, 17 N.E.2d 34, 369 Ill. 469. 

Iowa.—Corpus Juris guoted in Carson 
V. State, 88 N.W.2d 168, 173, 240 
Iowa 1178. 

59 C.J. p 69 note 89. 

83. Wash.—State v. Wallahee, 255 
P. 94, 148 Wash. 117. 

59 C.J. p 69 note 90. 

Tirginia Compact of 1789 did not 
inhibit the levy and collection by 
West Virginia of tax on privilege of 
transporting freight and passengers 
by water.—American Barge Line Co. 

V. Koontz, W.Va.,. 68 S.E.2d 56. 

84. U.S.—^Hawkins v. Bleakly, Iowa, 
87 act. 255, 243 U.S. 210, 61 L.Ed. 
678, Ann.Ca8.1917D 687. 

59 C.J. p 69 note 91. 

Korthwest Ordinance of 1787 

After admission of a state into the 
Union, the Northwest Ordinance of 
1787 Is no longer of any forca 
U.S.—Permoll v. New Orleans Munici¬ 
pality No. 1, La., 8 How. 589, 11 
L.Ed. 789. 

IlL—^Leltch V. Sanitary Dist. of Chi¬ 
cago, 17 N.E.2d 34, 369 Ill. 469. 

W. Va.—American Barge Line Ca v. 
Koontz, 68 S.E.2d 56. 

59 C.J. p 69 note 91 [b]. 

86. U.S.—^Benner v. Porter, Fla., 9 
How. 285, 13 L.Ed. 119—^Moore v. 
U. S., Utah, 85 F. 465, 29 C.C.A 269. 

sa, U.a—Moore V. U. supra. 


87. U.S.—City of Tulsa v. South¬ 
western Bell Telephone Co., D.C. 
Ohio, 6 F.Supp. 822. 

Okl.—Champlin Refining Co. v. Coop¬ 
er, 86 P.2d 61, 184 Okl. 158—Shell 
Petroleum Corporation v. Town of 
Fairfax, 69 P.2d 649, 180 Okl. 826. 

59 C.J. p 70 note 96. 

Bepngnanoy to organic act 
A territorial act, repugnant to or¬ 
ganic act and hence void as to the 
territory, did not become effective in 
the state, even though it may not be 
repugnant to the state constitution.— 
State V. Chaney, 102 P. 188, 28 Okl. 
788. 

88. U.S.—^Benner v. Porter, Fla., 9 
How. 235, 13 L.Bd. 119. 

59 C.J. p 71 note 97. 

89. Okl.—Western Union Telegraph 
Co. V. Hollis, 115 P. 774, 28 Okl. 
613. 

59 p 71 note 98. 

Bailroad 

Rights which were granted by con¬ 
gress to railroad to construct lines 
and engage in business in Indian 
Territory and whidi existed at time 
of statehood of Oklahoma were con¬ 
tinued unaffected by change in form 
of government.—^Montgomery v. 
Atchison, T. & S. F. By. Co., aC.A.. 
Okl., 89 F.2d 94. 

Telephone lines 

. Valid grant by secretary of in- 
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terlor of right of way in city of 
Tulsa in Indian Territory for opera¬ 
tion of telephone lines, on acceptance, 
became vested right which was pro¬ 
tected on admission of Oklahoma as 
state of Union.—City of Tulsa v. 
Southwestern Bell Telephone Co., D. 
C.Ohlo, 5 F.Supp. 822, affirmed, C.C.A, 
75 F.2d 343, certiorari denied 55 S. 
Ct 656, 295 U.S. 744, 79 L.Ed. 1690. 

90. Okl.—Chicago, etc., R. Co. v. 
Bankers’ Nat. Bank, 122 P. 499, 82 
Okl. 290. 

59 C.J. p 72 note 99. 

91. U.S.—St Paul, etc.. Lumber Co. 
V. Northern Pac. Ry. Co., D.C. 
Wash., 296 F. 749, reversed on oth¬ 
er grounds, C.C.A, 4 F.2d 859, ap¬ 
peal dismissed 46 S.Ct 105, 269 U. 
S. 535, 70 L.Ed. 399. 

59 C.J. p 72 note 1. 

92. Okl.—Kirby v. Btardln, 184 P. 
854, 41 OkL 609. 

59 C.J. p 72 note 8. 

98. Wls.—State V. Merrill, 2 Plnn. 

279, 1 Chandl. 258. 

59 C.J. p 72 note 8. 

94. S.D.—Jewell Nursery Co. v. 
State. 56 N.W. 113, 4 S.D. 218. 

59 C.J. p 72 note 4. 

95. U.S.—Freeborn v. Smith, Nev., 2 
, WaU. 160, 17 L.Ed. 922. 

59 C.J. p 72 note 6. 
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(2) Equality of New States 

New states admitted Into the Union are on an 
equal footing with the older states with respect to rank, 
the exercise of sovereign powers, and the restrictions 
placed on all alike by the federal Constitution; but a 
provision for admission of a new state on such basis 
refers to political rights and sovereignty, not economic 
stature or standing. 

New states admitted into the Union are on an 
equal footing with the older states with respect to 
rank, the exercise of sovereign powers, and the 
restrictions placed on all alike by the federal Con¬ 
stitution;^® and congress has no power to impose 
on a state any condition precedent at the time of 
admission which would impair that equality, as dis¬ 
cussed supra subdivision b of this section. This 
doctrine does not rest on any express provision of 
the Constitution, but on what is considered and 
held to be the general character and purpose of the 
Union of the states as established by the Constitu¬ 
tion, that is, a union of political equals.^7 

The true constitutional equality in the sense of 
this doctrine extends, however, only to the right 
of each state, under the Constitution, to have and 
enjoy the same measure of local or self-government, 
and to be admitted to an equal participation in the 
maintenance, administration, and conduct of the 
common or national government;®® and it has been 
held not to require that the new states should be ad¬ 
mitted to any right in the soil thereof considered 
as property,®® or to preclude a difference between, 
the states among themselves with respect to the 
restrictions which, in the exercise of their sov¬ 
ereign powers, they have voluntarily imposed on 
themselves in their own constitutions.^ 

It has also been held that the “equal footing” 


clause of the provision for admission of a new 
state refers to political rights and sovereignty, not 
economic stature or standing,® although it may have 
a direct effect on certain property rights.® Con¬ 
gress may exercise its constitutional power of leg¬ 
islation over a particular subject matter in such a 
way as to bind all states alike, although in actual 
operation the effect of such action is mainly or ex¬ 
clusively confined to the newly-admitted state, with¬ 
out thereby impairing that state’s equality.** The 
“equal footing” provision prevents the extension of 
the sovereignty of the state into a domain of politi¬ 
cal and sovereign power of the United States from 
which other states have been excluded, just as it 
prevents a contraction of sovereignty.® 

§ 23. -Annexation 

By the act annexing and admitting Texas as a new 
state. It, and Its people, were Invested with all the 
rights and became subject to ail the responsibilities and 
duties of the original states under the Constitution, and 
within the limits thereby established, the terms and 
conditions of the articles of annexation govern the rights 
and duties arising out of that act. 

One state, Texas/ has been added to the Union 
by annexation.® By the act annexing and admitting 
that republic as a new state, it, and its people, were 
invested with all the rights and became subject to 
all the responsibilities and duties of the original 
states under the Constitution.*^ Within the limits 
thereby established, the terms and conditions of the 
articles of annexation govern the rights and duties 
arising out of that act.® The former system of 
government as far as it conflicted with the federal 
authority was abrogated, and the Constitution and 
laws of the United States were in force in Texas 
immediately on her admission as a state.® 


96. TT.S.—Skiriotes v. State of Flori¬ 
da, Fla., 61 S.Ct. 924, SIS U.S. 69. 86 
Ii.Fd. 1193, rehearing denied 61 S. 
Gt 1093, 313 U.S. 699, 85 L.Ed. 1552 
—In re Los Angeles Lumber Prod¬ 
ucts Co., D.C.G€a., 46 F.Supp. 77. 
Wash.—State v. Tulee, 109 P.2d 280, 
7 Wash.2d 124, reversed on other 
grounds Tulee v. State of Wash¬ 
ington, 62 S.Ct. 862, 315 U.S. 681, 86 
L.E:d. 1115. 

W.Va.—^American Barge Line Co. v. 

Koontz, 68 S.EI.2d 66. 

59 C.J. p 72 note 6. 

Bights and privileges 

At time of admission to statehood, 
new states retained the same rights 
and privileges which were retained 
by the original thirteen colonies at 
time the federal government was es¬ 
tablished. 

U.S.—Shively v. Bowlby, Or., 14 S.Ct 
648, 162 U.6. 1, 38 L.Bd. 331. 

Minn.—State v. Longyear Holding 


Co.. 29 K.W.2d 667, 224 Minn. 461, 
appeal dismissed 69 S.Ct 884, 336 
U.S. 948, 93 L.Ed. 1104, rehearing 
denied 69 S.Ct 1154, 337 U.S. 921, 
93 L.Ed. 1730, and 70 S.Ct 84, 888 
U.S. 841, 94 L.Ed. 614. 

97- U.S.—Case v. Toftus, C.C.Or., 39 
F. 780, 5 L.R.A. 684. 

98. U.S.—Case v. Toftus, supra. 

99. U.S.—Case v. Toftus, suprcu 

L U.S.—Spooner v. McConnell, C.C. 
Ohio, 22 F.Cas.No.13,245, 1 McLean 
337. 

59 C.J. p 73 note IL 

2. U.S.—U. S. V. State of Texas, 
Tex., 70 S.Ct 918, 339 U.S. 707, 94 
L.Ed. 1221, rehearing denied 71 S. 
Ct 277, 340 U.S. 907, 96 L.Ed. 656. 

3. U.S.—^U. 6 . V. State of Texas, su¬ 
pra. 

4. U.S.^Dlck V. U. e., Idaho, 28 S.Ct 
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899, 208 U.S. 340, 62 L.Ed. 620— 
De Moss V. U. S., OkL, 260 F. 87, 
162 C.CJL 269. 

59 CvJ. p 69 note 85. 

5. U.S.— TJ, S. V. State of Texas. 
Tex., 70 S.Ct 918, 339 U.S. 707. 94 
L.Ed. 1221, rehearing denied 71 S. 
Ct 277, 840 U.S. 907, 96 L.Ed. 656. 

6. U.S.—^U. S. V. Texas, 16 S.Ct 726, 
162 U.S. 1, 40 L.Ed. 867. 

59 C.J. p 73 note 18. 

7- U.S.—Texas v. White, Tex., 7 
WalL 700, 19 L.Ed. 227. 

59 G.J. p 73 note 14. 

8. U.S.—Preston v. Walsh, C.C.Tex., 
10 F. 315, reversed on other 
grounds 3 S.Ct 169, 109 U.8. 297, 27 
L.Ed. 940. 

69 C.J. p 78 note 15. 

9. U.Sw—Calkin v. Cocke, Tex, 14 
How. 227, 14 L.Ed. 398. 

59 C.J. p 74 note 16. 
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§ 24. Effect of Adoption of New Constitution 

The adoption by an existing state of a new constitu¬ 
tion does not result in the abolition of the old state and 
the substitution of a new one, but the state remains 
unaffected in identity. 

When an existing state adopts a new constitution. 


discarding its old, the change does not result in 
the abolition of the old state and the substitution of 
a new one, but the state remains unaffected in 
identity, the same state after the adoption as it 
was before.^® 


U GOVESNllENT AIH) OFFIOEKS 


A. IN GENERAL 


§ 25. Establishment and Organization of 
Government in General 

Sovereign power resides in the people, and the gov¬ 
ernment Is but a means of exercising the sovereignty 
of the state the life of which is continuous irrespective 
of changes in the government. What should be the 
fundamental scheme of government in any state is left 
to its own constitution, but generally power is exercised 
through the three departments of government, the leg¬ 
islature, executive, and Judiciary. 

It is a fundamental principle that the sovereign 
power resides in the people,and the people alone 
are sovereign,having the power to destroy the 
present organization of their government, and to 
form a new government with such powers as they 
shall please to confer on it^^ The life of the state 
is continuous, and the state maintains itself irrespec- 
tice of changes in the government.^^ The govern¬ 
ment is but a means of exercising the sovereignty 
of the state,i 5 and there cannot be at the same 
time and in the same state two valid state govern¬ 
ments with two sets of officers.^® In the state there 


are two classes of political corporations, one of 
which is the state, and the other municipal corpora¬ 
tions, and the state and municipal ofl&cers are but 
agencies and agents of the state to enable it the 
better to discharge its corporate duties and per¬ 
form its functions.i 7 

What should be the fundamental scheme of gov¬ 
ernment in any state is left to its own constitution.^^ 
The federal Constitution does not take from the 
states the right to set up their own internal or¬ 
ganization,and the distribution of power by a 
state among its governmental org^ans is commonly, 
if not always, a question for the state to deter- 
mine. 2 ® The declarations of the federal Constitu¬ 
tion concerning departmentalization of government 
are limited in effect to the national government,21 
and the federal constitutional guaranty of a re¬ 
publican form of government for every state does 
not require departmentalization of state govern- 

ment.22 


10 . U.S.—^Kelth V. Clark. Tenn., 97 
U.S. 464. 24 L..Ed. 1071. 

Ohio.—Cass V. Dillon, 2 Ohio St. 607. 

11. Neb.—State ex reL Quinn v. 
Marsh, 3 N.W.2d 892, 141 Neb. 436 
—^Hallenbeck v. Hahn, 2 Neb. 377. 

59 C.J. p 74 note 20. 

Sovereigrnty of states g-enerally see 
supra § 2. 

Nature of state government with re¬ 
lation to United States see supra 
i 7. 

12. Wls.—Attorney General v. Bar- 
stow, 4 Wis. 667. 

69 C.J. P 74 note 21. 

13. U.S.—^Luther v. Borden, R.L, 7 
How. 1, 12 L.Ed. 581. 

69 C.J. p 74 note 22. 

14. N.BL—^Trustees of Phillips Exe¬ 
ter Academy v. Exeter, 27 A.2d 669, 
90 N.H. 472. 

1& N.H.—Trustees of Phillips Exe¬ 
ter Academy v. Exeter, supra. 
Tlie govantmeiLt is the agent of the 
state, created by its constitution and 
charged thereby with the duty of ac¬ 
complishing this purpose, which duty 
rests with equal force on each of the 
departments into which the govern¬ 
ment Is separated, the executive, the 


legislative, and the judicial.—Albrit¬ 
ton V. City of Winona, 178 So. 799, 
181 Miss. 75, 116 AL.R. 1436, appeal 
dismissed Allbrltton v. City of Win¬ 
ona, Mississippi, 68 S.Ct. 766, 803 U. 
S. 627, 82 L.Ed. 1088. 

16. La.—State v. McFarland, 25 La. 
Ann. 647. 

69 C.J. p 74 note 24. 

17. Ohio.—^Hamilton County v. 
Noyes, 5 Ohio Dec., Reprint, 288, 
8 Am.L.R. 745, amrmed 6 Ohio Dec.,' 
Reprint, 281, «ifllrmed 36 Ohio St 
201 . . 

69 C.J. p 74 note 23. 

18. Minn.—State ex rel. Peterson v. 
Quinlivan, 268 N.W. 868, 198 Minn. 
65. 

19. U.S.—South ▼. Peters, D.C.Ga., 
89 F.Supp. 672, affirmed 70 S.Ct. 
641, 339 U.S. 276, 94 L.Ed. 834, re¬ 
hearing denied 70 S.Ct 980, 339 U. 
S. 959, 94 L.Ed. 1369. 

*<Folitloal subdivlBioa." 

The term '^political subdivision*’ Is 
comprehensive and denotes any divi-. 
Sion of a state made by proper au¬ 
thorities thereof, acting within their 
constitutional powers, for purpose of 
carrying out a portion of those fane- 
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tions of state which by long usage 
and Inherent necessities of govern¬ 
ment have always been regarded as 
public.—C. L It. V. Shamberg's Es¬ 
tate, C.C.A.2, 144 F.2d 998, certiorari 
denied 66 S.Ct 433, 323 U.S. 792, 89 
L.Ed. 631. 

20. U.S.—Highland Farms Dairy v. 
Agnew, Va., 67 S.Ct 649, 300 U.S. 
608, 81 L.Ed. 836—^Western Union 
Telegraph Co. v. Industrial Com¬ 
mission of Minnesota, D.C.Minn., 24 
F.Supp. 87Q. 

69 C.J. p 19 note 31 [h] (11). 

Within oonstitutlonal restriotions 
A state may distribute its powers 
as it sees fit provided only that it 
acts consistently with the essential 
demands of due process and does not 
transgress those restrictions of the 
federal Constitution which are ap¬ 
plicable to state territory. 

U.S.—Crowell v. Benson, AJa., 62 S. 

Ct. 286, 286 U.S. 22, 76 L.Ed. 598. 
D.C.—Gudmundson v. Cardillo, 126 F. 
2d 521, 76 APP.D.C. 230. 

21. Minn.—State ex rel. Peterson v- 
Quinlivan, 268 N.W. 868, 198 Minn- 
65. 

22. Minn.—State ex rel. Peterson V- 
Quinlivan, supra. 
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Generally, the governmental power of a state is 
distributed between the executive, legislative, and 
judicial departments, the appropriate functions of 
each department being for the most part exercised 
/exclusively by that department.23 The state can 
operate only through its three departments of gov- 
ernment,24 and the legislature, executive, and judi¬ 
ciary are the state in the exercise of their respective 
functions.^® A state can function only through its 
oflScers, agents, and other duly constituted and 
qualified authorities,^^ and the legislature, subject 
to limitations imposed by the Constitution, may ex¬ 
ercise authority through such agencies as it may 
choose.27 General authority conferred on one 
agency of government will not be construed as im¬ 
posing power on it to interfere with, or control op¬ 
erations of another, but it is necessary that express 
authority for such purpose be given by constitution 
or statute.28 

§ 26. Governmental Powers 

The state may exercise such powers as are not pro¬ 
hibited to It by the federal Constitution or the state con¬ 
stitution, but it cannot exercise a power not possessed 
by It or use a conceded power in order to accomplish 
an unconstitutional result. The state, in performing its 
essential function in promoting the security and well¬ 
being of Its people, enjoys a broad discretion, the range 
of which accords with the subject of its exercise, and 
It may venture Into activities impressed with a public 
purpose. 

The state, in general, possesses all governmental 
powers not surrendered by it to the federal govern¬ 


ment, as discussed supra § 7 b (3) (a), and it may 
exercise such powers as are not prohibited to it by 
the federal Constitution or the state constitution 
but the exercise of a power not possessed by a 
state cannot be justified,30 and a state cannot use 
a conceded power in order to accomplish an uncon¬ 
stitutional result.3i The state legislature is not 
restricted to such powers as are expressed in the 
constitution of the state, but it may exercise any 
legislative authority that is not withheld by the lan¬ 
guage of the constitution, as discussed in Constitu¬ 
tional Law § 70; and action by a state manifestly 
in the interest of the people as a whole, and not 
abridging the rights of individuals or violating the 
constitution, should be upheld although tmsupported 
by a positive grant of power.*2 The functions of 
the state are primarily governmental, and other or 
additional powers conferred by statute must be in¬ 
cident to the primary functions.^^ Where the legis¬ 
lature is vested with broad discretion in the exer¬ 
cise of its sovereign power to act on grounds of 
public interest, a private group within the com¬ 
munity may not take action aimed at the same end.^^ 
The state, in performing its essential function in 
promoting the security and well-being of its people, 
enjoys a broad discretion; the range of which ac¬ 
cords with the subject of its exercise,and public 
matters concerning people of the state at large in 
common with the inhabitants of a given community 
are clearly within the sovereign jurisdiction of the 
state to administer, regulate, or control.^® General- 


23. WIs.—Ekern v. McGovern, 142 N. 
W. 696, 154 Wis. 157, 46 L.RA.,N.S., 
796. 

59 CJ*. p 76 note 26. 

24. Iowa.—^In re Melnert's Estate, 
213 N.W. 938, 204 Iowa 355. 

26. Iowa.—State v. District Court of 
Jefferson County, 238 N.W. 290, 213 
Iowa 822, 80 A.L.R. 339. 

26. Conn.—State v. Aetna Casualty 
& Surety Co., 84 A.2d 683, 138 Conn. 
863. 

Wlio are **lnstnunenta11tles” of gov- 
eminent 

Fa.—^Reid Tobacco Co. v. Department 
of Labor & Industry, Com.Pl., 56 
DaupbuCo. 217. 

27. Ky.—^Duke v. Boyd County, 7 S. 
W.2d 839, 225 Ey. 112. 

69 C.J. p 76 note 28. 

28. Ky.—Covingrton Brldgre Commis¬ 
sion V. City of Covington, 79 S.W. 
2d 216, 257 Ky. 818—Board of 
Councllmen of City of Frankfort v. 
Commonwealth, 49 S.W.2d 548, 248 
Ky. 633—City of Mt. Sterling: v. 
Montgromery County, 158 S.W. 952, 
162 Ky. 637, 44 L.R.A.,N.&, 67— 
Kentucky Institution for Education 


of Blind V. City of Louisville, 97 S. 
W. 402. 123 Ky. 767, 30 Ky.L. 136, 
8 L.RJL,N.S., 563. 

29. Kan.—State ex rel. Arn v. State 
Commission of Revenue and Taxa¬ 
tion, 181 P.2d 532, 163 Kan. 240. 

30. U.S.—Shafer v. Farmers' Grain 
Co.. N.D., 45 S.Ct. 481, 268 U.S. 189, 
69 L.Ed. 909. 

Minn—City of Waseca v. Braun, 288 
N.W. 229, 206 Minn. 164. 

The Isfraotlon of a rule of any or¬ 
ganization, religrious or secular, does 
not of Itself g:ive rise to any right to 
instigate governmental inquiry, 
where such Infraction does not vio¬ 
late any law.—^Henebery v. Mahoney, 
63 N.Y.S.2d 862. 

31. NT.—^Hoopeston Canning Co. v. 
Pink, 24 NY.S.2d 312, reversed on 
other grounds 29 NY.3.2d 300, 262 
App.Div. 446, reversed on other 
grounds 43 NE.2d 49, 288 NY. 291, 
affirmed Hoopeston Canning Co. v. 
Cullen, 63 S.Ct 602, 318 U.S. 313, 
87 L.Ed. 777, 145 A.L.R. 1113. 

32. Mich.—City of Detroit v. Safety 
Inv. Corp., 285 N.W. 42, 288 Mich. 
611—Bowler v. Nagel, 200 N.W. 
258, 228 Mich. 434, 37 A.L.R. 1154 

925 . 


—Thomas v. Board of Supervisors, 
182 N.W. 417, 214 Mich. 72. 

33. Fla.—^Peavy-Wilson Lumber Co. 
V. Brevard County, 31 So.2d 488, 
169 Fla. 311, 172 A.L.R. 168. 

34. NT.—Wilson V. Hacker. 101 N 
Y.S.2d 461, 200 Mlsc. 124. 

36. U.S.—Sterling v. Constantin, 
Tex., 53 S.Ct. 190, 287 U.Sw 878, 77 
L.Ed. 375. 

N.J.—^Relngold v. Harper, 78 A. 2d 64, 
6 N.J. 182. 

Conflict of rights and interests 
Where rights and Interests of the 
public as a whole and the rights of 
its private citizens or corporations 
conffict, rights and interests of the 
private citizens or corporations must 
yield to rights and interests of the 
public.—South Carolina Elec. & Gas 
Co. V. South Carolina Public Service 
Authority, 54 S.E.2d 777, 216 S.C. 193. 

Police and Are and health proteo- 
tion is within state's sovereign pow¬ 
er.—City of Cincinnati v. Gamble, 
34 N.E.2d 226, 188 Ohio St 220. 

36. Or.—City of Portland v. Welch, 
69 P.2d 228, 154 Or. 286, 106 A.L.R. 
1188. 
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ly, the state has the sovereign right to engage in any 
activity not prohibited by the federal Constitution 
or the state constitution, and the determination of 
what governmental functions the state shall under¬ 
take is made by the state legislative department.37 
So the state may venture into activities definitely 
impressed with a public purpose,38 and it may legis¬ 
late to promote the interests of any state industry, 
since the welfare of the people depends on the 
success of the industries of the state.39 The promo¬ 
tion of the general welfare which incidentally bene¬ 
fits certain individuals is proper.'*® 

On the other hand, as a general rule, where the 
constitution does not so permit, the state may not 


engage in business of a private nature,*^ at least, 
under normal conditions,*^ so that, even in the 
absence of an express prohibition, the state has 
no power, unless the constitution so provides, to em¬ 
bark in any trade which involves the purchase and 
sale of an article of commerce for profit*^ More¬ 
over, under some express constitutional provisions, 
the state is prohibited from giving its aid to any 
private individual, association, or corporation,** or 
from becoming interested with any such individual 
or entity in business enterprises.*^ 

According to some authority the state may, in a 
proper case, be authorized to engage in an enter¬ 
prise not essentially governmental in nature,*® that 


Pirerogratives of state government 
Matters relating in general to the 
inhabitants of a sriven community 
and the people of the entire state are 
of the prerogatives of state govern¬ 
ment.—^Burkett v. Toungs. 199 A. 619, 
135 Me. 469. 

37. Ga.—^Roberts v. Barwlck, 1 S.B. 
2d 713, 187 Ga. 691. 

38. Utah.—^Thomas v. Daughters of 
Utah Pioneers. 197 P.2d 477, 114 
Utah 108, appeal denied 69 S.Ct 
739, 336 U.S. 930, 93 Li.Bd. 1090. 

38. U.S.—Joseph S. Finch & Co. v. 
McKlttrlck. D.C.MO.. 23 F.Supp. 244, 
affirmed 69 S.Ct 266, 305 U.S. 395, 
83 L.Bd. 246. 

40. N.H.—Conway v. ITew Hamp¬ 
shire Water Resources Board, 199 
A. 83, 89 NJEL 346. 

41. Ala.—Opinion of Justices, 23 So. 
2d 605, 247 Ala. 196. 

Cal.—^In re Stoble's Estate, 86 P.2d 
883, 80 CalA.pp.2d 625. 

Ohio.—State ex ret Allen v. Fergu¬ 
son, 97 N.B.2d 660, 155 Ohio St 26. 

The statute regulating the conduct 
of the racing under the pari-mutuel 
system of wagering under a license 
granted from the State Racing Com¬ 
mission is not unconstitutional on 
the ground that it prescribes no 
standards of guidance for the Com¬ 
mission, dispenses with a general 
law, and grants a privilege and in¬ 
dulgence to a limited number of in¬ 
dividuals and authorizes a common¬ 
wealth to engage in a business of a 
private nature.—Landers v. Eastern 
Racing Ass'n, 97 H.E.2d 885, 327 
Mass. 32. 

42. R.L—Opinion to the Governor, 
63 A.2d 724, 75 R.L 64. 

Purchase, sale, or rental of houses 
The state, in absence of 
and exigent circumstances, cannot, 
under constitution, engage generally 
in the business of providing rented 
housing accommodations or of buying 
and selling houses by exercise of 
power or eminent domain expen¬ 


diture of public funds, nor can the 
state authorize its political subdivi¬ 
sions to engage in such business.— 
Opinion to the Governor, supra. 

43. S.C.—McCullough v. Brown, 19 
S.E. 458, 41 S.a 220, 23 L.R.A. 410. 

59 C.J. p 75 note 29. 

44. Minn.—^Minnesota Sugar Co. v. 
Iverson, 97 N.W. 454, 91 Minn. 30. 

Limitation on use of funds or credit 
see infra §§ 133-140. 

Provisions held not violated 
Colo.—^Mllheim v. Moffat Tunnel Im¬ 
provement Dlst, 211 P. 649, 72 Colo. 
268. 

La.—State v. Burgess, 23 La.Ann. 
225. 

45- Idaho.—^Atkinson v. Board of 
Com’rs of Ada County, 108 P. 1046, 
18 Idaho 282, 28 L.R.A.,N.S., 412. 
Scope of liznitatioB. 

(1) The words of Constitution, 
**nor shall the state be interested in 
any private enterprise,” do not mean 
merely that state shall not be inter¬ 
ested with individuals, associations, 
or corporations in operation of pri¬ 
vate or corporate enterprises, but 
embrace business operated solely by 
state for trade and traffic.—State ex 
rel. Wilkinson v, Murphy, 186 So. 
487. 237 Ala. 332, 121 A.L.R. 288. 

(2) The constitutional provision is 
directed against law-making power 
of legislature.—Opinion of the Jus¬ 
tices, 16 So.2d 41, 244 Ala. 632. 

(8) The state's carrying out of 
provisions of act creating state mar¬ 
ket hoard does not make the state 
Interested in any private or corpo¬ 
rate enterprise in violation of the 
Constitution.—^In re Opinion of the 
Justices, 22 So.2d 621, 247 Ala. 66. 
Interest in stock 

(1) Provision of the Constitution 
prohibiting the commonwealth from 
owning stock in a corporation pro¬ 
hibits the commonwealth from en¬ 
tering into private business by be¬ 
coming associated as a stockholder 
in a private business venture, but 
does not prevent acquisition of such 

m 


property by the commonwealth for a 
public use.—^Long v. Mayo, 111 S.W. 
2d 633, 271 Hy. 192. 

(2) An appropriation for the pur¬ 
chase of corporate stock is not pro¬ 
hibited by the Constitution as a ven¬ 
ture into private business if the pur¬ 
pose is public, whether the agency 
through which operations are con¬ 
ducted is public or not.—^Long v. 
Mayo, supra. 

(3) The state's “Interest” In re¬ 
habilitating insolvent insurance com¬ 
panies is not a vested interest con¬ 
templated by constitutional provi¬ 
sion prohibiting state from being in¬ 
terested in stock of any company, as¬ 
sociation, OP corporation.—Carpenter 
V. Pacific Mut Life Ins. Co. of Cali¬ 
fornia, 74 P.2d 761, 10 Cal.2d 807, af¬ 
firmed Neblett v. Carpenter, 59 S.Ct. 
170, 306 U.S. 297, 83 L.Bd. 182, re¬ 
hearing denied 59 S.Ct 355, 805 U.S. 
675, 83 L.Ed. 437. 

(4) Provision does not preclude 
legislature from granting right to 
gas compemies to lay pipe lines along 
county highways without making 
just compensation therefor.—War- 
field Natural Gas Co. v. Lawrence 
County, 189 6.W.2d 357, 800 Ey. 410. 
Badlroadff 

Statute providing for the formation 
of railroad districts by the voting of 
resident landowners of the districts, 
for the manner of organizing the dis¬ 
tricts, election of directors, voting of 
bonds, selection and acquiring of 
rights of way, and the building and 
constructing of lines of railroad and 
operating or leasing them is contrary 
to the spirit of constitutional provi¬ 
sion prohibiting the state ffom be¬ 
coming interested with any Individu¬ 
al association or corporation in busi¬ 
ness enterprises.—Atkinson v. Board 
of Com'rs of Ada County, 108 P. 1046, 
18 Idaho, 282, 28 L.RA.,N.a, 412. 
Provision held not violated 
Ga.—Aven v. Steiner Cancer Hospital, 

6 6.E.2d 856, 189 Ga. 126. 

46. N.C.—Unemplo3rment Compensa¬ 
tion Commission of North Caro- 
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is, the state and its political subdivisions have au¬ 
thority to engage in enterprises usually owned and 
operated by private individuals, provided the public 
interest requires public ownership or operation.'^^ 
So the state may engage in business pursuant to a 
valid exercise of the police power,as where it 
conducts the sale of intoxicating liquors in the 
state,or engages in the manufacture of goods by 
convict labor,®® or sells, at the market price, fish 
taken from state waters and, in the absence of 
constitutional restriction, the state may operate an 
inclined railroad which was in operation on land 
acquired by the state as a park at the time of its 
acquisition.®^ 

Under some constitutional provisions the state 
may engage in any occupation or business for public 
purposes,®^ although where the constitution merely 
authorizes the state to engage in business, and does 
not require it or make it mandatory on the state to 
do so, a business enterprise in which the state may 
be engaged does not become a governmental func¬ 
tion.®^ Where a state engages in ordinary busi¬ 
ness, pursuing it like an individual, it throws off for 


§ 26 

the purpose its sovereignty and becomes subject to 
the rules governing the conduct of private individ¬ 
uals.®® Under the law of some states, there is no 
classification of state activities as governmental or 
business, but all activities by the state or by any 
subdivision are part of the governmental func¬ 
tion.®® 

The state has the right, which may be delegated, 
to fix rates and charges for services, the perform¬ 
ance of which contemplates the use of facilities be¬ 
longing to the state.® Whenever a state has power 
originally to do a particular thing, it also has power 
to ratify and make valid an attempted effort to do 
it, although it may have been done defectively, in¬ 
formally, or fraudulently in the first instance.®® 

Conservation and utilization of natural resources. 
The state has the power to conserve the natural 
resources within its boundaries, and to enact such 
laws and through properly constituted legislative 
agencies promulgate such regulations as may be ap¬ 
propriate to effectuate the objective;®® and it may 
engage in an undertaking to develop and conserve 
its resources.®® So the state may engage in projects 


llna V. Wachovia Bank & Trust Co., 
2 S.E.2d 592. 216 N.C. 491. 

47, Ky. —Itong V. Mayo. Ill S.W.2d 
633, 271 Ky. 192. 

Miss.—^Albritton v. City of Winona, 
178 So. 799, 181 Miss. 75. 115 A.L.R. 
1436, appeal dismissed Allbrltton 
V. City of Winona, Mississippi, 58 
S.Ct 766, 303 U.S. 627, 82 L.Ed. 
1088. 

Book Wnfling plant 
The legislature may enact legisla¬ 
tion authorizing state board of pub¬ 
lic affairs to install a book binding 
plant at state penitentiary for pur¬ 
pose of repairing and rebinding used 
and damaged text books, the proper¬ 
ty of the state.—Sibel v. State Board 
of Public Affairs, Okl., 244 P.2d 307. 
Xilectxlo plants 

<1) The state may establish and 
maintain electric plants.—^In re Opin¬ 
ion of the Justices, 190 A. 426, 88 N. 
H. 484. 

(2) The supplying of electric en- 
ergry to the inhabitants of a state is 
a legitimate public purposa—State 
V. Lincoln County Power Dist. No. 1, 
111 P.2d 528, 60 Nev. 401. 

Chraio. elevator 

The state may establish and op¬ 
erate any sort of an Institution which 
the legislature may determine the 
public good reoLuires, Including that 
of a grain elevator.-~State v. Stew¬ 
art, 190 P. 129, 68 Mont. 1. 

48. Mont—State ex rel. City of Mis¬ 
soula V. Holmes, 47 P.2d 624, 100 
Mont 256, 100 A.UB. 581. 


Insurance 

Statute requiring insurance by 
state of public property was not in¬ 
valid as authorization of state to en¬ 
gage in private business.-~State ex 
rel. City of Missoula v. Holmes, su¬ 
pra. 

49- U.S.—South Carolina v. U. S., B. 
C„ 26 S.Ct 110, 199 U.Sw 487, 60 L. 
Ed. 261. 

50. U.S.—^In re Western Implement 
Co., D.C.Minn., 166 F. 576, affirmed 
171 F. 81, 96 C.C.A. 185. 

59 C.J. p 75 note 31. 

61. Minn.—Lipinski v. Gould, 218 N. 
W. 123, 173 Minn. 659. 

62- N.Y.—Burke v. State, 119 N.T.S. 
1089, 64 Misc. 558. 

63. S.D.—Wheelon v. South Dakota 
Land Settlement Board, 181 N.W. 
359, 43 S.D. 551, 14 A.L.H. 1145. 

59 C.J. p 75 note 84. 
liOaas to land settlers 
S.D.—Wheelon v. South Dakota Land 
Settlement Board, supra. 

New governmental funotion 
The constitutional amendment per¬ 
taining to government in Industry 
created a new governmental function, 
that of engaging in, and carrying on, 
commercial and industrial enterpris¬ 
es, theretofore considered as private, 
in competition with private business. 
—^Egbert v. City of Dunselth, 24 N. 
W.2d 907, 74 N.D. 1, 168 A,L.R. 621. 

Okl.—^Payton v. City of Ana- 
darko, 64 P.2d 878, 179 Okl. 68— 
Choctaw Pressed Brick Co. v. 
Townsend, 236 P. 46, 108 OkL 235. 

9Z7. 


PresniuptioiL 

Any activity of the sovereign au¬ 
thority is presumed to be govern¬ 
mental as distinguished from pro¬ 
prietary.—^Hayes v. Town of Cedar 
Grove, 30 S.E.2d 726, 126 W.Va. 828. 

65. Ark.—^Maryland Casualty Co. v. 
Ealnwater, 291 S.W. 1003, 173 Ark. 
103, 51 A.L.H. 1382. 

59 C.J. p 75 note 83. 

66. U.S.—South Carolina Public 

Service Authority v. New York Cas. 
Co., D.C.S.C., 74 F.Supp. 831. 

Police povrer 

The exercise by a state of its po¬ 
lice power is a governmental func¬ 
tion.—^Division of Add for Aged in 
Dept, of Public Welfare v. Marshall, 
Ohio App., 59 N.E.2d 942. 

57. Ada.—City of Mobile v. Farrell, 
158 So. 539, 229 Ala. 582, followed 
in City of Mobile v. Nelson, 168 
So. 543, 229 Ala. 687, and City of 
Mobile V. Mouraites, 158 So. 543, 
229 Ala. 588. 

58. Kan.—Piper v. Moore, 183 P.2d 
965, 163 Kan. 565—State ex rel. 
Attorney General v. Board of 
Com’rs of Pawnee County, 12 Kon. 
426. 

59. Tex.—Skipper-Blvens Oil Co. v. 
State, Civ.App., 116 S.W.3d 1016, er¬ 
ror refused. 

60. N.H.—Conway v. New Hamp- 
shire Water Resources Board, 199 
A 88, 89 N.H. 346. 

Necessity alone is not 1ih9 test by 
which the limits of state authority 
in conservation of its resources is 
defined, but the program may go be* 
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for the conservation, development, storage, distribu¬ 
tion, and utilization of water,®l as for the control 
of floods and the production of water power 
and the making of water storage available for in¬ 
creasing electric power is not required to be allied 
with any other objective of water controL®^ 

Protection of property. The state is under a duly 
to protect property from destruction by mob vio¬ 
lence and to preserve the liberty of a citizen to use 
his property lawfully.®^ The state government can¬ 
not suppress disorders, the object of which is to 
deprive citizens of their lawful rights, by using its 
forces to assist in carrying out the unlawful pur¬ 
poses of those who have created the disorders, or 
by suppressing rights which it is the duty of the 
state to defend.®® 

Zoning regulations. In the exercise of the police 
power the state may, through zoning regulations 
uniformly applicable within a given area, impose 
reasonable restrictions affecting the uses to which 
private property located within that area may be put 
by its owners;®® but such an exercise of power 
finds justification only in the promotion of public 
health, safety, welfare, and good order, to the end 
that public convenience and general prosperity may 
be attained.®^ 

§ 27. Seat of Government 

The power to locate Its own seat of government and 
to determine when and how it shall be changed from 
one place to another is essentially and peculiarly a state 


power, and, in the absence of constitutional Inhibition, 
it is within the power of the legislature to locate the 
seat of government of the state. 

The term "seat of government” refers to the 
capital city;®® the place where state business 
must have localily in order to be carried on at all. 6 9 
The power to locate its own seat of government and 
to determine when and how it shall be changed 
from one place to another is essentially and pecu¬ 
liarly a state power.^o While it has been said that 
the designation of the seat of government of a state 
may not properly fall within the definition of a 
constitution,since it is a matter which is of 
public interest and concerns the entire state, it is 
frequently made a part of the constitution of the 
state,7® and the qualification may be added that it 
shall remain as so fixed until changed by law. 7 3 
A declaration of such character in the constitution 
may be amended in the same manner as any other 
portion of that instrument7^ 

In the absence of constitutional inhibition, it is 
within the power of the legislature to locate the 
seat of government of the state,75 and, in the ab¬ 
sence of any limitation contained in the act of 
congress admitting a state into the union, the power 
in the state to select, and thereafter, if deemed ex¬ 
pedient, to change its own seat of government, is 
necessarily implied.7® A provision in an enabling 
act fixing the seat of government which is accepted 
by a constitutional convention by ordinance irrevoc¬ 
able has the force and effect of law until repealed 


yond expenditures which cure abso¬ 
lutely needful to the continued exist- 
■ence of organized government and 
•embrace others which may tend to 
make that government subserve the 
general well-being of society emd ad¬ 
vance the present and prospective 
happiness of the people.—Conway v. 
New Hampshire Water Resources 
Board, supra. 

■61. N.H.—In re Opinion of the Jus¬ 
tices, 190 A. 425, 88 N.H. 484. 

artabllRTiTfient and malntexiaaos of 
watar supply works 
N.H.—In re Opinion of the Justices, 
supra. 

Bnsliijess entearprlse 

(1) The statute providing for the 
-conservation, development, storage, 
•distribution, and utilization of water 
by the water resources board is not 
invalid as providing for a project in 
the nature of a business enterprise 
of a general nature conducted by In- 
•dlviduals.—Conway v. New Hamp¬ 
shire Water Resources Board, 199 A. 
88 , 89 N.H. 846. 

( 2 ) The statute creating conserva¬ 
tion district known as Grand River 


Dam Authority did not violate con¬ 
stitutional provision relating to 
state’s right to engage in business.— 
Sheldon v. Grand River Dam Author¬ 
ity, 76 P.2d 355, 182 Okl. 24. 

62. N.H.—Conway ▼. New Hamp¬ 
shire Water Resources Board, 199 
A. 83, 89 N.H. 846. 

The industrial and ecoaomio wel¬ 
fare of the state Justifies develop¬ 
ment of water storage for use in cre¬ 
ating water power by the stata-^ 
Conway v. New Hampshire Water 
Resources Board, supra. 

63. N.H.—Conway v. New Hamp¬ 
shire Water Resources Board, su¬ 
pra. 

64. IT.S.—Strutwear Knitting Co. t. 
Olson, D.C.Minn., 13 F.Supp. 884. 
Kluard, Inconvenience, a .114 ex- 

pease Involved in suppressing vio¬ 
lence, resorted to by large group of 
individuals to remedy a grievance 
against owner of property, do not 
Justify state in ^refusing to enforce 
law or in depriving owner of his 
property or his right to enjoy it.— 
Strutwear Knitting Co. v. Olsou, su¬ 
pra. 


66 . U.S.—Strutwear Knitting Co. v. 
Olson, supra. 

68 - N.T.—440 Hast 102 nd Street Cor¬ 
poration V. Murdock, 34 N.R2d 829, 
285 N.Y. 298. 

67. N.T.—440 Hast 102nd Street Cor¬ 
poration V. Murdock, supra. 

68 . Or.—Murdoch v. Klamath Coun¬ 
ty Ct, 126 P. 6 , 62 Or. 488. 

56 C.J. p 1264 note 81. 

69. Mlch^Whallon v. Grldley, 16 N. 
W. 876, 51 Mich. 508. 

70- U.S.—Coyle v. Smith, OkL, 81 S. 
Ct 688 , 221 U.S. 659, 55 L..Hd. 853. 

71. Cat—lilvermore v. Waite, 36 P. 
424, 102 Cal. 113, 25 RRA, 812. 

72. Cal.—Livermore v. Waite,-supra. 
59 C.J. p 76 note 89. 

73. Cal.—Livermore T. Waite, supra. 

74. CaL—Livermore v. Waite, supra 
59 Cjr. p 76 note 41. 

76. W.Va—^lack v.'Jacob, S W.Va 
612. 

69 CU. p 76 note 42. 

73, Mo.—Edwards v. Lesueur, 88 S. 
W. 1130, 182 Mo. 410, 31 L.RJL 
815. 

59 aj. p 76 note 41. 
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by the people of the state.^"^ A proposed amend¬ 
ment changing the seat of government which, by the 
terms of the constitution, is to become valid and 
binding on its adoption by the people of the state 
is not ineffective because conditions are imposed in 
it and powers are delegated to particular officials.'^* 
The property owners in a city constituting the seat 
of government of a state have no such vested rights 
in 5ie location of the seat of government by reason 
of any implied contract with the state as will pre¬ 
vent its removal.'^^ When the seat of government 
has been established, the officers of the executive 
department of the state are obliged to keep their 


§§ 27-29 

offices, public records, books, and papers thereat^® 
§ 28. Seal, Arms, and Other Insignia 

Generally, a state may regulate the use of Its teal, 
arms, and other Insignia. 

Generally, a state may regulate the use of its 
seal, arms, and other insignia,and improper use 
for advertising or commercial purposes may be 
prohibited.82 A constitutional provision requiring 
official acts of the governor to be authenticated by 
the great seal of the state does not necessitate the 
affixing of the seal by the secretary of state to every 
minor act performed by the govemor.83 
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B. LEGISLATURE 


§ 29. In General 

The legislature Is the body of men which makes the 
laws for a state, and may be either bicameral or uni¬ 
cameral. 

The “legislature” has been defined as the body of 
men which makes the laws of a state or nation 
the body of persons in a state or politically or¬ 
ganized body of people, invested with power to 
make, alter, and repeal laws;85 the body of per¬ 
sons in the state clothed with authority to make 
laws.®® The term “legislature” has a restricted 
meaning which applies only to the membership 
thereof,and it also has a general meaning which 
applies to that body of persons within a state 
clothed with authority to make the laws.®® The 
term “legislative assembly” has been said to be 
synonymous with “legislature.”®® 


The legislative powers of the state, as discussed 
in Constitutional Law § 106 et seq, are ordinarily 
vested, under constitutional provisions, in a legisla¬ 
ture composed of a senate and house of representa¬ 
tives or bodies equivalent thereto, although other¬ 
wise designated, elected by the people, the bodies 
being integral parts which, combined, are the legis¬ 
lative branch or agency of the state,®® and it has 
been said that neither is an entity of government 
without the other.®^ The legislature must act as a 
body,®® and, under the bicameral system, it is only 
where both bodies are lawfully assembled that 
they constitute the legislature.®® Where a branch 
of the legislature is regularly organized, has a 
quorum, and transacts business in the place provided 
for its sessions at the seat of government, it cannot 
be ousted or destroyed by the refusal or neglect of 


77. Okl.—Smith v. State, 113 P. 932, 
28 OkL 236. 

78. Mo.—^Edwards v. Lesueur, 33 S. 
W. 1130, 132 Mo. 410, 31 L 1 .R.A. 816. 

79. Mo.—Edwards v. Liesueur, su¬ 
pra. 

80. Okl.—State v. Huston, 113 P. 190, 
27 Okl. 606, 34 L..BJL,N.6., 880. 

69 C.J. p 76 note 47. 

Besrulatory hoard 

The provision In the act designed 
to regulate the cleaning, dyeing, 
pressing, and laundry industries, 
which permits the state laundry 
hoard to establish its principal office 
elsewhere than in state capital, does 
not render act violative of constitu¬ 
tional provision that ail administra¬ 
tive officers of executive department 
shall keep their offices at the seat of 
government, since officers named in 
act are not administrative officers of 
executive department within meaning 
of constitution.—^Robinson v. Florida 
Dry Cleaning & Laundry Board, 194 
So. 269, 141 Fla. 899. 

81. Mass.—Commonwealth ▼. B. L 
81C. J.S.-^9 


Sherman Mfg. Co., 76 N.H 71, 189 
Mass. 76, 4 Ann.Ca8. 268. 

82. D.C,—^In re Cahn, Belt & Co., 27 
App.D.a 178. 

Mass.—Commonwealth v. R. L Sher¬ 
man Mfg. Co., 76 H.SL 71, 189 Mass. 
76, 4 Ann.Cas. 268. 

26 C.J. p 738 note 8 [a]. 

88 . Mich.—^NTull v. Tanner, 278 N.W. 
383, 280 Mich. 22—Attorney Gen¬ 
eral V. Jochim, 68 N.W. 611, 99 
Mich. 368, 41 Am.S.R. 606, 23 L.R. 
A. 699. 

84. Mich.—Decher v. Secretary of 
State, 177 N.W. 388, 209 Mich. 666. 

36 C.J. P 987 note 11. 

85. Ohio.—State v. Hildebrandt, 114 
N.E. 66, 94 Ohio St. 164. 

86 . Ind.—^Elvansville v. State, 21 N. 
E. 267, 118 Ind. 426, 4 Li.ItA. 93. 

36 C.J. P 987 note 13. 

87. S.D.—State v. PoUey, 127 N.W. 
848, 849, 26 S.D. 5. 

36 C.J. p 987 note 14. 

88 . S.D.—State v. Polley, supra. 

86 C.J. P 988 note 16. 
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89w N.D.—State v. Olson, 176 N.W. 
628, 683, 44 N.D. 614. 

90, Okl.—Simpson v. Hill, 263 P. 
686 , 128 Okl 269, 56 A.L.11. 706. 

91. OkL—Simpson r. Hill, supra. 
Oheoks and halaaoes 

Plan of statute whereby appoint¬ 
ment, when there are no nominations 
by primary, of members of county 
board of directors is to be made by 
governor on recommendation of ma¬ 
jority of legislative delegation from 
county, with senator required to be 
included in effective majority of dele¬ 
gation, is not Inconsistent with con¬ 
stitutional scheme of government by 
checks and balances, since senator 
cannot make legal recommendation 
alone, nor can representative, or ma¬ 
jority of them.—^Bradford v. Byrnes, 
S.C., 70 S.E.2d 228. 

98. Mont—^Leuthold v. Brandjord, 
47 P.2d 41, 100 Mont 96. 

93 . N.J.—^Ex parte Hague, 147 A. 
220, 105 N.J.EQ. 134, affirmed 150 A. 
822, 9 N.J.M18C. 89. 

Okl.—Simpson v. Hill, 263 P. 686, 128 
OkL 269, 66 AL.B. 706. 
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the governor,®^ or of the other branch of the 
Icg^lature,®^ or of both,®® to communicate with it 
Notwithstanding the provision of the constitution 
is such that members of such a body are so chosen 
that the body has an always existent membership 
because of the expiration of terms of office of only 
a part of the membership at any one date, never¬ 
theless it does not have a continuous vitality.®^ 
Usage and custom, no matter how long continued, 
cannot create a right or power in the legislature 
which it does not otherwise possess.®® The legisla¬ 
ture, as a distinct branch of the government, can¬ 
not commit a crime or be held to answer in any 
criminal proceedings for the discharge of its du¬ 
ties.®® 

^'General assembly** is a term ordinarily used as 
synonymous with “legislature,"^ and the term has 
been said to include both the senate and the house 
of representatives,® although it does not include 
the governor.® The general assembly is vested with 
the entire legislative power of the state subject only 
to constitutional restrictions.^ The general as¬ 
sembly is not, however, the state,® but is merely an 
agent of the state.® 

A *^senatof^* has been defined as a member of a 
state senate.^ 

Where a unicameral system has been adopted by 
constitutional provision, the conditions and restric¬ 
tions of the constitution and statutes relative to the 
former bicameral legislature have been held to at¬ 
tach, as far as applicable, to the new legislature of 
a single body.® 

§ 30. Organization 

The houses of the legislature are ordinarily organized 


and governed In accordance with recognized principles 
of parliamentary law, subject to any special provisions 
of the state constitution, and each house has the power 
to make Its own rules. 

In general, the two houses of the legislature are 
organized and governed in accordance with the 
recognized principles of parliamentaiy law, subject 
to any special provisions of the state constitution,® 
each house being vested with the power of making 
rules for its own government^® A majority of 
the elected members of either legislative body may 
convene and organize it in the absence of any con¬ 
stitutional restriction,and unless either the con¬ 
stitution or some other law of the state so requires, 
it is not necessary that the legislature, or either 
branch thereof, shall convene and organize in the 
Capitol building;!® nor is it necessary that the 
lieutenant governor or the speaker of the house 
be present at the organization.1® 

Where a summons issued by the governor under 
a constitutional provision to a person to attend and 
take a seat in the senate or house of representatives 
is void, the holder of such a summons has no right 
to take part in the organization or subsequent pro¬ 
ceedings of the body to which he is wrongfully 
certificated,!^ but a member who is rightfully elect¬ 
ed, although not having a summons, may appear and 
act in the organization of the house to which he 
belongs unless that body, in judging of the election 
and qualifications of members, shall determine to 
the contrary.!® 

As between two bodies claiming to be the law¬ 
fully constituted senate or house of representatives, 
the courts have jurisdiction to decide which is the 
constitutionally organized body.!® Further, the 


94. Kan.—In re Gunn, 82 P. 470, 50 
JSIan. 155, 19 L..R.A. 619. 

59 C.J. p 76 note 53. 

95. Kan.—In re Gunn, supra. 

99. Kan.—^In re Gunn, supra. 

97. N;.J.—Werts v. Hosrers, 28 A. 726, 
56 N.J.L.aw 480, 13 URA. 854—Ex 
parte Hague, 147 A. 220, 105 N.J. 
Eg. 134, affirmed 150 A. 822, 9 N.J. 
Misc. 39. 

Sessions of legislature see Infra I 
37. 

Sven, thougli legislative power oon- 
tlnuea perpetxiaUy, the lesrlslative 
body is not a continuing one but 
ceases to exist on the moment of its 
adjournment or periodical dissolu¬ 
tion.—^Petition of Special Assembly 
Interim Committee on Public Morals 
of California Legislature, 90 P.2d 304, 
13 Cal.2d 497. 

98. Cal.—Petition of Special Assem¬ 
bly Interim Committee on Public 
Morals of California Xjeglslature, 
supra. 


.99. N.T.—^Moore v. Delaney, 45 N.T. 

S.2d 95, 130 Misc. 844. 

1. Ohio.—State v. Gear, 5 Ohio S. & 
aP. 569, 7 Ohio NJP. 551. 
a. U.S.—Piptle V. Brown, aCJL 
Tenn., 113 F.2d 218, 220. 

3. Md.—Warfield v. Vandiver, 60 A. 
588, 101 Md. 78, 4 AnmCas. 692. 

4i S.C.—Clarke v. South Carolina 
Public Service Authority, 131 S.E. 
481, 177 S.C. 427. 

Bxecelse of Jadgment 
General assembly has right to pass 
such legislation as in its Judgment 
may seem beneficial to the state, and 
to create such agencies of govern¬ 
ment as may be necessary to carry 
out its purpose imless expressly pro¬ 
hibited by the constitution .—Byrd v. 
Lawrlmore, 47 S.E.2d 728, 212 S.a 
281. 

5. N.H.—^Trustees of Phillips Exeter 
Academy v. Exeter, 27 A.2d 569, 90 
NJSL 472. 


6 . N.H.—^Trustees of Phillips EXeter 
Academy v. Exeter, supra. 

7. Black L.D. 

8 . Neb.—^Mekota v. State Board of 
Equalization and Assessment, 19 N. 
W.2d 683, 146 Neb. 370. 

9. Ark.—^B^itrell v. Oldham, 155 S.W. 
502, 107 Ark. 886, Ann.Cas.l915A 
671. 

59 OJ. p 77 note 68. 

10 . cel. —^French v. State Senate, 80 
P. 1081, 146 CaL 604, 60 L.BJL 666. 

59 CU. p 77 note 69. 

11 . Ala.—Ex parte Screws, 49 Ala. 
67. 

12 . Ala.—Ex parte Screws, supra. 

13. Ala.—Ex parte Screws, supra. 

14. Me.—Opinion of Justices, 70 Me. 
670. 

16. Me.—Opinion of Justices, supra. 

16. Kan.—^In re Gunn, 82 P. 470, 948, 
60 Kan. 155.19 L.BJL 619. 
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courts have power to determine whether an organ¬ 
ization of a branch of the legislature has been made 
in violation of the constitution.^^ 

The president pro tempore of the senate has been 
held not to be a constitutional officer,18 and such 
temporary officer is merely one of the "other offi¬ 
cers” besides the president whom the senate may 
appointl8 Where there is neither a lieutenant 
governor nor a president pro tempore to preside and 
organize the senate, it has been stated that the 
secretary should act as presiding officer until elec¬ 
tion of a president pro tcmpore.20 

§31. Legislative Districts and Apportion¬ 
ment 

a. In general 

b. By whom apportionment made 

c. Time of apportionment 

d. Unit of representation 

e. Equality of representation 

f. Formation and boundaries of districts 

g. Change or alteration of districts 

h. Judicial review and control 

a. In General 

Under the various constitutional provisions each state 


Is generally divided Into districts for the election of leg¬ 
islators on a basis of apportionment according to popu¬ 
lation as determined by the state or federal census. 

The state constitutions generally provide for the 
apportionment of the state into districts for the 
election of members of the legislature, and require 
the legislatures to provide for the enumeration of 
the inhabitants of the state at stated intervals, or to 
use the federal enumeration, as a basis for the ap¬ 
portionment,the apportionment and enumeration 
being parts of one proceeding,22 and for the purpose 
of securing equality of representation to the peo- 
ple.23 Acts in contravention of constitutional re¬ 
quirements of this character are void.2^ The duty 
imposed on the legislative department of the state 
government to apportion the state is mandatory,26 
and continues until discharged,26 and the members 
of the legislature are accountable to the electorate 
if they fail to discharge the duty of reapportionment 
in compliance with constitutional requirements.27 
However, the legislature cannot be compelled to 
act,28 and, when it fails at the proper time to do 
so, this duty falls on each succeeding legislature 
until performed.26 When representation is based 
on the number of inhabitants exclusive of certain 
designated classes, the enumeration should specify 


17- N.J.—Werts v. Rogers, 28 A. 726, 
29 A. 173, 56 N^J.Law 480, 23 L..R. 
A. 354. 

18. N.H.—^In re Opinion of the Jus¬ 
tices, 177 A. 655. 87 N.H. 489. 

19. N.H.—^In re Opinion of the Jus¬ 
tices, supra. 

90l Ala.—^In re Opinions of the Jus¬ 
tices. 185 So. 376, 237 Ala. 62. 
nroper procedure 

Where there is neither a lieutenant 
governor nor president pro tempore 
to preside and organize the senate, 
and neither the constitution nor any 
statute provides for such emergency, 
the secretary of the senate shall call 
senate to order and have presented 
the certificates of election of each 
senator, thereupon the oath of office 
shall be duly administered and each 
senator will sign it, then secretary 
of the senate shall entertain motions 
for election of a president pro tem¬ 
pore, and immediately upon election 
of president pro tempore, he shaU 
assume his duties as presiding officer, 
and secretary of the senate shall re¬ 
sume his duties of the office of secre¬ 
tary.—^In re Opinions of the Justices, 
supra. 

21m Mass.—^In re Opinion of the Jus¬ 
tices, 143 N.E. 142, 247 Mass. 583. 

59 C.J. p 77 note 67. 

82. Mass.—^In re Opinion of the Jus¬ 
tices. 35 N.EL 111, 157 Masa 695. 

28. Ind.—^Parker v. States 82 N.B. 


836. 33 1T.E. 119, 133 Ind. 178, 18 
Li.R.A 667. 

59 C.J. p 77 note 69. 

The words "apportionment’ and 
’’reapportlonmenV’ as employed in 
constitutional provisions, necessari¬ 
ly mean dividing the state into dis¬ 
tricts so that each district shall 
have a certain population, and div¬ 
iding the senators and represents^ 
tives so that each county shcUl have 
a representation proportioned to its 
population.—^Bailey v. Ablngton, 148 
S.W.2d 176, 149 S.W.2d 578, 201 Ark. 
1072. 

24. Colo.—Armstrong v. Mitten, 87 
P.2d 767, 95 Colo. 425. 

Ky.—Stlglltz V. Schardien, 40 S.W.2d 
316, 239 Ky. 799—^Myre v. Lewis, 
40 S.W.2d 822, 239 Ky. 788. 

OkL—^Romang ▼. Cordell, 248 P.2d 
677. 

Pa.—Shoemaker v. Lawrence, 81 Pa. 
Dist. & Co., 681. 46 Dauph.Co. Ill— 
Lyme v. Lawrence, 45 Dauph.Co. 
322. 

Wris.—State ex reL Broughton v. Zim¬ 
merman, 62 N.W.2d 908, 261 Wls. 
398. 

59 C.J. p 78 note 70. 

UUlawfnl delegation not idiown 
Provision of statute providing for 
reapportionment of legislative dis¬ 
tricts in state, which provision post¬ 
poned effective date of apportionment 
provided for in other sections and 
made such apportionment contingent 
on electors voting "No” at general 
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election on question whether consti¬ 
tution should be amended to provide 
for establishment of senate or as¬ 
sembly districts on area as well as 
population basis, did not render act 
unconstitutional on ground that mak¬ 
ing reapportionment contingent on 
outcome of referendum constituted 
unlawful delegation of legislative 
power.—State ex rel. Broughton v. 
Zlnunerman, supra. 

25m HI.—^Fergus v. Kinney, 164 N.BS. 
665, 888 Ill 437, certiorari denied 
49 act. 849, 279 U.S. 854, 73 L.13d. 
996. 

59 C.J. p 78 note 7L 
OonstmotioB of statutes 
Statutes reapportioning legislative 
districts should be construed in com¬ 
pliance with rules applicable to the 
construction of statutes generally.— 
State ex rel. Broughton v. Zimmer¬ 
man, 62 N.W.2d 903, 261 Wls. 398. 
29. Ala.—Opinion of the Justices, 47 
So.2d 714, 254 Ala. 185. 

S.D.—^In re Opinion of the Judges, 
246 N.W. 295, 61 S.D. 107. 

69 aJ. p 78 note 72. 

27. Mich.—^Mosier v. Cowan, 294 N. 
W. 85, 295 Mich. 27. 

28. HI.—Fergus v. Marks, 152 N.EL 
557, 821 IlL 510, 46 A.L.R. 960. 

59 C.J. p 78 note 73. 

29. Ala.—Opinion of the Justices, 47 
So.2d 714, 254 Ala. 185. 

S.D.—^In re Opinion of the Judges, 
246 N.W. 295, 61 S.H. 107. 

59 C.J. p 78 note 74. 
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§ 31 

the ntimbers of the excepted classes.^® 

The apportionment should be based on the most 
recent census,but a board of apportionment is 
not required to act on the basis of preliminary- 
figures following the taking of the federal census,^2 
and as long as the enumeration in any county of the 
state remains tentative, apportionment should be 
based on the preceding census.33 During the in¬ 
terval between the return of an enumeration and 
the making of a new apportionment, the former 
apportionment remains in force and so also 
when the time for a reapportionment arrives, the old 
apportionment remains in force until the new act 
takes effect,35 or until a valid new apportionment is 
made, if for any reason a valid apportionment act 
is not passed at the appointed time.35 Under con¬ 
stitutional provisions for a new apportionment and 
new districts every ten years, the old districts do 
not fall apart with the lapse of each decennial pe¬ 
riod, but continue in existence and become the basis 
for new decennial apportionment, which cannot be 
made without regard to the manner or nature of 
prior combinations.37 

The object of constitutional provisions creating a 
board of apportionment consisting of ex officio 
members and adopting certain self-acting provisions 
is to prevent genymandering.^s Under such con¬ 
stitutional provisions it has been said that experi¬ 
ence has developed that there are only certain steps 
which the apportioning board must or may take.39 

The purpose of a constitutional amendment to the 
effect that the board of apportionment shall from 


time to time divide the state into convenient sen* 
atorial districts in such manner that the senate shall 
be based on the inhabitants of the state, each 
senator representing as nearly as practicable an 
equal number thereof, is to divide the state into 
convenient senatorial districts and provide for the 
number of representatives in each county,^® and 
thus to secure equal and fair representation in tlie 
general assembly on the basis of proportionate pop- 
ulation,^! and use of the expression "from time to 
time” indicates that the apportionment should be 
made when, and only when, there has been such a 
change in the population that without a reapportion¬ 
ment the senator will not represent the number 
specified.42 Where the duty of apportionment and 
reapportionment is mandatorily imposed on a board 
of apportionment, no discretion is reposed in the 
board as to whether its duty shall be performed,43 
and, where the constitution so provides, original 
jurisdiction will vest in the supreme court of the 
state to compel the board, by mandamus or other¬ 
wise, to perform its duty.-*^ However, a decision 
by the board that a given census requires no change 
in a previous apportionment of senators of itself 
constitutes a reapportionment within the contempla¬ 
tion of such constitutional provisions,^® and con¬ 
stitutional provisions relating to apportionment of 
legislators after each census require a geographical 
change in senatorial districts only if shifting of the 
population makes such change essential to afford 
just, equitable, and equal representation.^® The 
election of an entirely new senate is required under 
such constitutional provisions only if the reappor- 


3a N.T.—People v. Rice, 20 N.T.S. 
293. 65 Hun 236. affirmed 31 N.R. 
921. 136 N.Y. 473, 16 L-RJL 836. 

59 C.J. p 78 note 78. 

31. Ala.—Opinion of the Justices, 47 
So.2d 714, 254 Ala. 185. 

3S. Ark.—Carpenter v. Board of Ap¬ 
portionment, 236 6.W.2d 682, 218 
Ark. 404. 

33. Ala.—Opinion of the Justices, 47 
So.2d 714, 264 Ala. 185. 
a4L Mass.—Opinion of JustlceSp 86 
K.B. 111, 157 Mass. 696. 

Wis.—State ex rel. Martin ▼. Zim¬ 
merman, 23 N.W.2d 610, 249 Wis. 
lOL 

35. Mich.—^Attorney General y. 
Springwells Tp., 107 N.W. 37, 148 
Mich. 523. 

3a Mo.—State ex reL Gordon y. 
Becker, 49 S.W.2d 146, 329 Mo. 
1053. 

Wis.—State ex rel. Martin y. Zim¬ 
merman, 23 N.W.2d 610, 249 Wis. 
101 . 

69 aj. p 78 note 77. 

37. Ohio.—State ex reL Herbert y. 


Bricker, 41 N.B.2d 877, 189 Ohio 
St. 499. 

sa Ohio.—State ex rel. Herbert y. 
Bricker, supra. 

39. Ohio.—State ex rel. Herbert v. 

Bricker, supra. 

Procedural steps enumerated 
Under Ohio constitution the ap- 
portlonins board in maklngr appor¬ 
tionment of senatorial districts at 
end of decennial period must ascer¬ 
tain the senatorial ratio by dlvidiniT 
population of the state by 86; must 
separate a county from a district 
when county and remainder of dis¬ 
trict each have a full senatorial ra¬ 
tio; must separate an original dis¬ 
trict from a senatorial district, previ¬ 
ously formed by combining two or 
more districts, when original district 
to be separated and remainder of 
combined district have in each a pop¬ 
ulation equal to or more thPTi three- 
fourths of the senatorial ratio; must 
a nnex a district in which population ' 
has fallen below three-fourths of its 
senatorial ratio to the adjoining dls- 
trlot havlniT the least population; 
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and must exercise implied discretion¬ 
ary power only when necessary to 
carry express constitutional power 
into effect.—State ex reL Herbert y. 
Bricker, supra. 

4a Ark.—^Bailey y. Ablngton, 149 S. 
W.2d 678, 201 Ark. 1072—^Bailey v. 
Ablngton, 148 S.W.2d 176, 201 Ark. 
1072. 

41. Ark.—Butler y. Democrat State 
Committee, 160 S.W.2d 494, 204 
Ark. 14. 

42. Ark.—Bailey y. Ablngton, 148 S. 
W.2d 176, 149 S.W.2d 678, 201 Ark. 
1072. 

4a Ark.—Butler y. Democrat State 
Committee, 160 S.W.2d 494, 204 Ark. 
14. 

44. Ark.—Butler y. Democrat State 
Committee, supra. 

45. Ark.—Butler v. Democrat State 
Committee, supra. 

4a Ark.—Smith v. Board of Appor¬ 
tionment, 243 S.W.2d 765—^Butler v. 
Democrat State Committee, 160 S. 
W.2d 494, 204 Ark. 14. 
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tionment involves a change in the geographical 
boundaries of the senatorial districts.^7 

Nature of act. The apportionment of a state into 
districts is an exercise of legislative authority's 
over which the people may have certain supervisory 
powers under provisions as to initiative or referen- 
dum.4® 

"Ratable poUs/* The term "ratable polls,” as 
used in constitutional provisions regulating appor¬ 
tionment of legislators in accordance with the 
number of ratable polls, has been held, as used in 
one constitution, to include all taxable polls of the 
age of twenty-one years but, in another con¬ 
stitution, to include all polls of male aliens above 
the age of sixteen.^i 

b. By Whom Apportionment Made 

The making of apportionments governing the elec¬ 
tion of state senators and representatives Is ordinarily 
regarded as a legislative function, committed to the 
discretion of a legislative body or board designated by 
the constitution. 

Although the courts may rule on the validity of 
apportionments which have been made, as discussed 
in Constitutional Law § 147, the making of appor¬ 
tionments governing state legislative bodies and their 
election is primarily a legislative function,®^ involv¬ 
ing the exercise of political powers, and committed 
to the discretion of a legislative body.53 A consti¬ 
tutional provision imposing the duty of dividing coun¬ 
ties into representative districts on county commis¬ 
sioners or another body acting as such, or in lieu 
thereof on such board of special commissioners in 
each county as may for that purpose be "provided by 
law,” imports that a board of special commissioners 


§ 31 

may be "provided by law,” or provided in the man¬ 
ner fixed by the constitution for the enactment of 
statutes generally.®^ Such a provision authorizes 
not only the creation of such boards "by law,” but 
also the fixing "by law” of a method by which the 
members of such boards shall be chosen.55 The 
provision as to imposing the duty on county com¬ 
missioners imports that they are proper persons to 
act in such matters of apportionment,®^ and a pro¬ 
posed statute would not be invalid because provid¬ 
ing that county commissioners should be members 
of the boards of special commissioners,®*^ or be¬ 
cause of a requirement that the members of such 
special boards be residents of the counties in which 
they act.®8 The fact that a proposed statute es¬ 
tablishing such boards provides that the board in 
one county shall be constituted in a different man¬ 
ner from those provided for other counties does 
not invalidate the statute where the form of govern¬ 
ment in the one county differs from that in the 
other counties.®^ It has been held that a statutory 
provision that boards of special commissioners 
should be chosen by joint ballot of senators and 
representatives in one room does not violate any 
specific provision of the constitution,®^^ but such a 
statutory provision would be invalid as not a pro¬ 
vision by fixed law for naming and settling of civil 
officers by the general court,and would also be 
objectionable as authorizing the legislative depart¬ 
ment to exercise executive powers. 

A constitutional amendment that the legislative 
authority of the state shall be vested in the senate 
and house, subject to initiative and referendum, has 
been construed as withdrawing from the governor, 
secretary of state, and attorney general the power to 


47- Ark.—^Butler v. Democrat State 
Committee, supra. 

48. Mo.—State v. Hitchcock, 146 S. 
W. 40, 241 Mo. 438. 

69 C.J. p 79 note 84. 

49. Mo.—State ex rel. Lashly v. 

Becker, 235 S.W. 1017, 290 Mo. 660. 

69 C.J. p 79 note 85. 

60. N.BL—^In re Opinion of the Jus¬ 
tices, 8 N.H. 678. 

62 C.J. p 1139 note 68. 

51. Mass.—^In re Opinion of the Jus¬ 
tices, 7 Mass. 628. 

68 . Mo.—State ex rel. Gordon v. 

Becker, 49 e.W.2d 146, 329 Mo. 1063. 
■xearolse of constLtutlonal duty 
The constitutional duty imposed on 
lesrlslature to reapportion lesrlslatlve 
districts of state at first session of 
legislature ensuing after each feder¬ 
al census can only be exercised by 
both houses of legislature passing a 
bill that becomes law on signature of 


governor and publication, or, if gov¬ 
ernor should veto it, on repassage by 
required vote over his veto and pub¬ 
lication.—State ex rel. Broughton v. 
Zimmerman, 52 N.W.2d 903, 261 Wls. 
398. 

Sedlstrlctlng of county into sena¬ 
torial districts is a legislative func¬ 
tion.—State ex rel. Wulftng v. Moon¬ 
ey, Mo., 247 S.W.2d 722—State ex rel. 
McNary v. Mooney, Mo., 247 S.W.2d 
726. 

63. Mass.—'Attorney General v. Sec¬ 
retary of Commonwealth, 27 N.E.2d 
265, 306 Mass. 25. 

Minn.—Smith v. Holm, 19 N’.W.2d 
914, 220 Minn. 486. 

FolLoe power 

In passing apportionment acts the 
legislature does not exercise the po-* 
lice power, but rather engages in the 
exercise of a political and adminis¬ 
trative power involving the exercise 
of Judgment and discretion.—Smith 
V. Holm, supra. 


Governmental ftinotioii 
Apportionment is a governmental 
function in the sense that it is com¬ 
manded by the constitution In fu^ 
therance of the structure of the state 
government.—Smith v. Holm, supreu 

54. Mass.—^In re Opinion of the Jus¬ 
tices, 21 N.E.2d 551, 303 Mass. 615. 

55. Mass.—^In re Opinion of the Jus¬ 
tices, supra. 

56. Mass.—In re Opinion of the Jus¬ 
tices, supra. 

57. Mass.—^In re Opinion of the Jus¬ 
tices, supra. 

58;. Mass.—^In re Opinion of the Jus¬ 
tices, supra. 

59. Mass.—^In re Opinion of the Jus¬ 
tices, supra, 

6 (^ Mass.—^In re Opinion of the Jus¬ 
tices, supra. 

61. Mass.—^In re Opinion of the Jus¬ 
tices, supra. 

62. Mass.—^In re Opinion of the Jus¬ 
tices, supra. 
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redistrict die state senatorially if the general as* 
sembly does not.®* 

e. Time of Apportionment 

Under the various provisions apportionment usually 
should be made at the first or next session of the leg¬ 
islature after an enumeration of the Inhabitants of the 
state. 

The time of apportionment is usually provided 
so that it shall be made at the first or next session 
of the legislature after an enumeration of the in¬ 
habitants of the state.®^ The constitutions com¬ 
monly prohibit the legislature, after having made a 
valid apportionment, from making a new appor¬ 
tionment during the apportionment period, and un¬ 
der such provisions the apportionment once made is 
required to remain imaltered until another enumera¬ 
tion, so that, when a valid apportionment has 
been made, no new apportionment can be made un¬ 
til the expiration of the prescribed period.®® This 
prohibition may be implied as well as express.®^ 
The legislative duty and authority to apportion 
representation has been held not to be limited to the 
first session of the legislature after a decennial 
census of the United States has been taken and as¬ 
certained,®® and a valid apportionment may be made 
at an extraordinary session of the legislature,®® 
and two valid apportionment acts may be adopted 
within a shorter period of time than is covered by 
the enumeration period,'^® 

d. Unit of Bepresentation 

Under the various state constitutions provision Is 
usually made for determining the unit of representation 
as a basis for the formation of legislative districts and 
the allotment of members. 


State constitutions usually provide a method of 
determining the unit of representation as a basis 
for the formation of districts and the allotment of 
members,71 and, in the absence of any express ratio, 
they are the number of inhabitants divided by the 
number of senators, and the number of inhabitants 
divided by the number of representatives.72 On 
such unit or ratio the districts must be formed, 
each having, as nearly as may be, in view of the 
constitutional requirements, a number of voters 
equal to the unit or ratio thus found.7® Under some 
constitutions considerable importance is attached to 
the integrity of counties in the formation of legisla¬ 
tive districts and in assigning members, according to 
the unit of representation, or a part thereof,74 the 
rule being that a county having less than a ratio 
may not be so grouped with other counties as to 
have a voice in the election of more than one mem¬ 
ber, if it can be avoided.^® Where large and in¬ 
divisible city wards are involved, which considera¬ 
bly exceed the unit of representation in size, and 
present an inherent diflSculty in attaining a close ap¬ 
proximation of equality among the districts, such 
factors justify a greater divergence from the unit 
of representation than would otherwise be pcrmis- 
sible.7® 

e. Equality of Eepresentation 

Equality of representation among the voters of a 
state Is the fundamental purpose of constitutional pro¬ 
visions regulating apportionment. 

Equality of representation among all the voters 
of a state is a fundamental principle of representa¬ 
tive govemment,77 and of constitutional provisions 
pertaining to apportionment7® The apportionment 


63. Mo.—State ex ret Gordon v. 
Becker, 49 S.W.2d 146, 329 Mo. 1058. 

66 , Mo.—State v. Patterson, 129 S. 

W. 888, 229 Mo. 873. 

69 G.J. p 78 note 79. 

Altt/r eaoli oeiuras 

It is the duty of board of appor¬ 
tionment to make apportionment of 
lesrialators after each federal census. 
—Butler V. Democrat State Commit¬ 
tee, 160 S.W.2d 494, 204 Ark. 14. 

65. Cal.—Dowell v. McLees, 248 P. 
511, 199 Cat 144. 

69 CJ. p 82 note 11. 

66 . Ind.—^Denney v. State, 42 N.B. 
929, 144 Ind. 503, 81 D.R.A. 726. 

69 C.J. p 79 note 80. 

Bnumeratlon period 

An apportionment law can be val¬ 
idly passed only once for each enu¬ 
meration period. 

Colo.—Armstrong: v. Mitten, 87 P.2d 
757, 95 Colo. 425. 

OkL—Jones v. Freeman, 146 P.2d 564, 
193 Okl. 554, appeal dismissed 64 


S.Ct 1288, 822 U.S. 717, 89 Ii.Ed. 
1558. 

59 C.J. p 79 note 81. 

67. Ind.—Denney v. State, 42 N.E. 

929, 144 Ind. 503. 81 L.R.A. 726. 
Wis.—Slauson v. Racine, IS Wis. 898. 
68 - Ala-—Opinion of the Justices, 47 
ISo.2d 714, 254 Ala. 185. 

69. Ala.—Opinion of the Justices, 
supra. 

59 C.J. p 79 note 82. 

70- m.—^People v. Carlock, 65 N.B. 
109, 198 DL 150. 

71. N.T.—In re Dowling, 118 N.1S. 
545, 219 N.T. 44. 

59 CJ. p 79 note 86. 

72. Wyo.—State v. Schnltger, 95 P. 
698, 16 Wyo. 479. 

73- Mo.—State v. Hitchcock, 146 S. 

W. 40, 241 Mo. 433. 

69 C.J. p 79 note 87. 

74. ni.—^People V. Thompson, 40 N. 

B. 307, 155 IlL 451. 

59 C.J. p 80 note 88. 

76. Ind.—Denney v. State, 42 N.B. 

934 


{ 929, 144 Ind. 503, 81 L.R.A. 726— 

Parker v. State, 32 N.B. 836, 83 N.B. 
119, 133 Ind. 178, 18 URJL 667. 
76. Mass.—Graham v. Special 
Com'rs of Suffolk County, 27 N.B.2d 
995, 306 Mass. 287. 

Treatiagr city as Smtity 
Under the constitutional require¬ 
ments governing the division of the 
commonwealth into senatorial dis¬ 
tricts and making the ward and not 
the city the indivisible unit, the gen¬ 
eral court In the exercise of its Judg¬ 
ment and discretion may give weight 
to the desirability of treating a city 
as an entity, but it is not required 
to do so.—Attorney General v. Sec¬ 
retary of Commonwealth, 27 N.B.2d 
265, 806 Mass. 25. 

77- Ky.—^Ragland v. Anderson, 100 
6 .W. 866. 

59 C.J. p 80 note 90. 

78- Mich.—City of Lianslng v. Hil¬ 
liard, 14 N.W.2d 426, 308 Mich. 660. 

N.T. —Tlshman v. Sprague, 46 N.T.Sw 
2d 170, appeal dismissed 54 N.B.2d 
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act must provide for at least substantial equality of - requirement as to equality is suflScient,^^ and a con- 

representation to the people of the several districts, stitutional phrase "as nearly as may be” does not 

based either on the voting of the entire population necessitate a division which is literally the nearest 

or on some other fair basis, and will be void if it to equality that any ingenious mind can devise.®* 

fails to do so.7* Although exact equality in appor- ^ apportionment act which fails to provide 
tionment cannot be attained, the legislature is re- representation for the voters of a portion of the 
quired to approximate as nearly thereto as may territory to be apportioned is unconstitutional where 

be.®® However, if, in complying with other man- there is no previous law in force providing repre¬ 
dates of the constitution, the legislature is com- sentation for the omitted territory ;®4 but the mere 

pelled to ignore equality in population to some ex- omission to provide complete representation will not 

tent, its enactment will nevertheless be valid, be- invalidate the whole act where there is in force a 

cause of the necessity of the case.®l In other former act under which the omitted portion may be 

words, substantial compliance with a constitutional allowed representation.®® Where the provisions of 


877, 292 N.Y. 235, affirmed Peti¬ 
tion of Tishman, 47 N.T.S.2d 842. 
267 App.I>iv. 971, 988, affirmed 65 
N.ES.2d 868, 293 IT.T. 42. 

Pa.— 'Liym^ v. Lawrence, Com.Pl., 46 
Dauph.Co. 322. 

Wis.—State v. Dammann, 243 N.W. 

481, 209 Wis. 21. 

XDmecessary ineaualitleB 

Legislature, in reapportioning leg¬ 
islative districts of state, is bound by 
constitutional mandate to avoid un¬ 
necessary inequalities.—State v. 
Dammann, supra. 

Purpose of exceptloiL to constitii- 
tional provision that the senate shall 
be composed of a specified number 
of senators, to the effect that, if any 
county is entitled to three or more 
senators at the time of any appor¬ 
tionment, such additional senator or 
senators shall be accorded such coun¬ 
ty in addition to the specified num¬ 
ber, is to increase the number of sen¬ 
ators in the more populated counties 
so that larger counties may be given 
the number of senators to which they 
are entitled without reducing the 
number of senators to which other 
counties are entitled.—^Lattlng v. 
Cordell, 172 P.2d 397, 197 Okl. 369, 
followed in Temple v. Cordell, 172 
P.2d 412, 197 Okl. 385, and Hoyt v. 
Cordell. 172 P.2d 414, 197 Okl. 386— 
Jones V. Freeman, 146 P.2d 664, 193 
Okl. 564, appeal dismissed 64 S.Ct. 
1288, 322 U.S. 717, 89 L.Ed. 1558. 

79. Neb.—^Rogers v. Morgan, 256 N. 

W. 1, 127 Neb. 456. 

Pa.—Shoemaker v. Lawrence, 31 Pcu 
Diet. & Co. 681, 45 Dauph.Co. Ill 
—Lyme v. Lawrence, 46 Dauph.Co. 
322. 

59 C.J. p 80 note 91. 

Common Justice 

Constitutional requirement may not 
be satisfied with less than such 
equality of representation as com¬ 
mon Justice and ordinary knowledge 
of territory and population would 
suggest.—Stiglitz v. Schardien, 40 B. 
W.2d 315, 239 Ky. 799—Myre v. Lew¬ 
is, 40 S.W.2d 322, 239 Ky. 788. 
Provision for repeal 

Repeal provision of unconstitu¬ 


tional legislative reapportionment 
act, which provided for repeal of ini¬ 
tiated reapportionment act, was in¬ 
operative where general assembly did 
not intend repeal to be operative ex¬ 
cept in event that its own act should 
be held to be valid.—^Armstrong v. 
Mitten, 37 P.2d 757, 95 Colo. 426. 

Statute held invalid because of 
glaring Inequality.—Stiglitz v. 
Schardien. 40 S.W.2d 315. 239 Ey. 
799—^Myre v. Lewis, 40 S.W.2d 322, 
239 Ky. 788. 

80. Wis.—State v. Cunningham, 61 
N.W. 724, 81 Wis. 440, 16 L.R.A. 
561. 

69 C.J. p 80 note 93. 

Seasonable method of avoiding in¬ 
equality 

The board of special commission¬ 
ers dividing county into representa¬ 
tive districts and assigning repre¬ 
sentatives thereto were not Justified 
in making division and assignment in 
such manner that in four districts the 
number of legal voters for each rep¬ 
resentative greatly exceeded unit of 
representation for county, and voting 
power of voters in such districts was 
greatly unequal because of such di¬ 
vergences, if there was any reason¬ 
able method of avoiding such di¬ 
vergences and such Inequalities.— 
Graham v. Special Com'rs of Suffolk 
County, 27 N.E.2d 995, 306 Mass. 237. 
Approximate equality held essential 
Ky.—Stiglitz V. Schardien, 40 S.W.2d 
315, 239 Ky. 799—Myre v. Lewis, 40 
S.W.2d 822, 239 Ky. 788. 

Okl.—Jones v. Freeman, 146 P.2d 664, 
193 Okl. 654, appeal dismissed 64 
S.Ct. 1288, 322 U.S. 717, 89 L.Ed. 
1658. 

8 L Wis.—State v. Dammann, 248 N. 

W. 481, 209 Wis. 2L 
59 C.J. p 81 note 94. 

Inequality resulting from obedience 
to mandates 

A county board of supervisors, in 
dividing county into state assembly 
districts, may not disregard or vary 
mandatory constitutional rules, such 
as prohibition against division of 
towns and requirement that assem¬ 
blymen be chosen by single districts, 
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but must divide county into assembly 
districts as nearly equal in popula¬ 
tion as possible within such rules, 
even though application thereof may 
lead to inequality of representation. 
—^Tishman v. Sprague, 55 N.E.2d 858, 
293 N.T. 42. 

82. Mass.—Graham v. Bpecial 
Com'rs of Suffolk County, 27 N.E.2d 
995, 306 Mass. 287. 

Mich. —Stenson v. Secretary of State, 
13 N.W.2d 202, 308 Mich. 48. 
Absolute equality held not required 
Wis.—State v. Dammann, 248 N.W. 
481, 209 Wis. 21. 

83. Mass.—Graham v. Special 
Corners of Suffolk County, 27 N.B. 
2d 995, 306 Mass. 237—Attorney 
General v. Secretary of Common¬ 
wealth, 27 N.E.2d 265, 306 Mass. 
25. 

Dlsoretlou 

(1) The fact that the constitu¬ 
tional provisions requiring equality 
of numbers and avoidance of county 
combination districts in dividing the 
commonwealth into senatorial dis¬ 
tricts are modified by the phrase **as 
nearly as may be** leaves some scope 
for the exercise by the general court 
of its Judgment and discretion in de¬ 
termining the extent to which either 
of those requirements shall yield to 
the other.—Attorney General v. Sec¬ 
retary of Commonwealth, supra. 

(2) The words **as nearly as may 
be,’* as used in constitution provid¬ 
ing that respective representative 
districts shall contain as nearly as 
may be an equal number of inhabi¬ 
tants, are capable of sufficient ex¬ 
pansion to meet all difficulties that 
lie in the way.—Stenson v. Secretary 
of State, 13 N.W.2d 202, 308 Mich. 48. 
Pailure to follow strict mathematical 

basia held not fatal 
Maas.—Graham v. Special Com'rs of 
Suffolk County, 27 N.E.2d 995, 306 
Mass. 237. 

8 A Idaho.—^Ballentine v. Willey, 81 
P. 994, 3 Idaho 496, 95 Am.S.R. 17. 
59 C.J. p 81 note 95. 

85. Neb.—State v. Vau Duyn, 39 N. 
W. 612, 24 Neb. 586. 
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an act apportioning the state into districts are de¬ 
pendent on each other, or complications may arise 
by setting aside the apportionment of some districts, 
the unconstitutionality of the apportionment of 
some of the districts will invalidate the entire act.^® 

If a reapportionment act is valid when passed, 
it will not be held unconstitutional by reason of a 
subsequent change in the relative population of dis¬ 
tricts, resulting in inequality of representation,®'^ 
and the act continues in force until superseded by 
a subsequent valid statute.®® Under some consti¬ 
tutional provisions the legislature is required to re¬ 
district legislative districts only when a county be¬ 
comes entitled to a greater number of representa¬ 
tives and not when there is a decrease.®® The fact 
that one district is theoretically of the proper size 
will not avoid a charge of discrimination as long as 
other districts are given greater representation than 
is warranted by the constitution and their popula¬ 
tion.®® 

Method of apportionment. There must be a com¬ 
pliance with constitutional provisions with respect to 
the method of apportionment.®^ It has been said 
that no modem method of apportioning representa¬ 
tives uses any ratio in determining the result,®® and 
that, while a ratio is often referred to, it is ob¬ 
tained after the apportionment is made from a so- 


called priority list,®® and that all modern methods 
assign the representatives to each county by means 
of priority lists indicating the apportionment to be 
made from the definite number of representatives to 
be chosen.®^ 

Piecemeal legislation. Under constitutional pro¬ 
visions requiring reapportionment at stated inter¬ 
vals it has been held that an act reapportioning on¬ 
ly part of the state is invalid, since, in order to avoid 
confusion, the whole state must be reapportioned 
at one time by a single act®® On the other hand, 
tlie courts have upheld the validity of statutory pro¬ 
visions reapportioning representative districts with¬ 
out changing senatorial districts.®® 

Racial discrimination depriving voters of one 
race of their opportunity to exert group influence 
is not shown by a redistricting which spreads wards 
of a city in which many persons of that race reside 
among several different senatorial districts.®^ 

i. Formation and Boundaries of Districts 

There should be due observance of constitutional 
provisions relative to the formation and boundaries of 
assembly and senatorial districts. 

Specific constitutional requirements as to the 
formation and boundaries of legislative districts 
must be observed,®® such, for example, as that they 


86 . Idaho.—Ballentlne v. Willey. 31 
F. 994. 8 Idaho 496, 95 Am.S.R. 17. 

W.T.—In re Dowling, 113 N.B. 646. 

219 N.Y. 44. 

Bntlra act held invalid 
Fa.—Shoemaher v. Lawrence. 81 Fa. 
IMst. & Co. 681. 45 Dauph.Co. 111. 

87. Minn.—Smith v. Holm. 19 N.W. 
2d 914. 220 Minn. 486. 

B8m Minn.—Smith v. Holm, supra. 

89. ’Ariz.—Board of Sup'rs of Mari¬ 
copa County V. Pratt, 67 P.2d 1220. 
47 AJiz. 536. 

90u Ky.—Stifflitz V. Schardien. 40 S. 
W.2d 315. 239 Ky. 799—Msrre v. 
l^wls. 40 S.W.2d 322. 239 Ky. 788. 
9L N.T.—In re Fay. 62 H.B.2d 97. 
291 N.Y, 198—^Matter of Dowling. 
118 N.B. 545. 219 N.Y. 44. 

SSeihod held proper 
N.T.—In re Fay. 52 irJS.2d 97. 291 N. 
Y, 198. 

9SL Ark.—Shaw v. Adkins, 153 S.W. 

8 d 415, 202 Ark. 856. 

98; Ark.—Shaw v. Adkins, supra. 
94. Ark.—Shaw v. Adkins, supra. 
SCodexn uetliods enumerated 

The various modern methods of ap¬ 
portionment are equal proportions, 
major fractions, harmonic mean, 
smallest divisors, ahd greatest divi¬ 
sors.—Shaw T. Adkins, supra. 

■■Bqiuil propofrtiona'’ 

Cl) Under **equal proportions** 


method of apportioning representa¬ 
tives among counties, approved by 
statute and adopted by the court, the 
priority list of counties among which 
representatives in excess of one per 
county are to be allocated is ob¬ 
tained by dividing the population of 
each county by the geometric mean 
of successive niunhers of representa¬ 
tives.—Shaw V. Adkins, supra. 

(2) Under constitutional provision 
that each of seventy-five counties 
shall have at least one representative 
in house consisting of one hundred 
members, and that remaining mem¬ 
bers shall be equally distributed, as 
nearly as practicable, among the 
more populous counties of the state, 
in accordance with a ratio to be de¬ 
termined by the population of the 
counties, priorities among counties 
relate only to twenty-five members, 
and division is to be in accordance 
with ratio to be determined by pop¬ 
ulation of counties to which they, 
exclusive of the other seventy-five, 
are allocated.—Shaw v. Adkins, su¬ 
pra. 

'TKEailor fraotlons^ 

Under **major fractions** method of 
apportioning representatives, priority 
list of counties to whom representa¬ 
tives in excess of one per county are 
to be allocated Is obtained b^ divid¬ 
ing the. population of each county 
successively by the arithmetic | 
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between succeeding representatives. 
—Shaw V. Adkins, supra. 

95r Neb.—^Rogers v. Morgan, 256 N. 

W. 1, 127 Neb. 466. 

Okl.—Grim v. Cordell, 169 P.2d 567. 
197 Okl. 144—Jones v. Cordell, 168 
P.2d 130, 197 Okl. 61. 

96. Mich.—Stenson v. Secretary of 
State. 13 N.W.2d 202, 808 Mich. 48. 

97. Mo.—State ex rel. Davis v. Ram- 
acciotti, 198 S.W.2d 617. 

Discrimination by reason of race or 
color generally see Constitutional 
Law 95 483, 638-543. 

98. Mich.—Stenson v. Secretary of 
State, 13 N.W.2d 202, 808 Mich. 48. 

69 C.J. p 81 note 98. 

Choosing assemblymen, by single dls. 
tricts 

An order directing county board 
of supervisors to carry into effect 
election of two members of state as¬ 
sembly at large in territory compris¬ 
ing the second senate district was 
erroneous as contravening constitu¬ 
tional provision requiring that mem¬ 
bers of assembly be chosen by single 
districts.—Tishman v. Sprague, 55 
N.B.2d 858, 293 N.Y. 42. 

County lines 

, While county lines are to be ob¬ 
served in the establishment of sena¬ 
torial and representative districts, 
they are not necessarily identical un^ 
dor ths constitution.—Stats ox roL 
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must consist of compact or convenient and con¬ 
tiguous territory;®® that they shall be bounded by 
county, precinct, town, or ward lines that coun¬ 
ties, etc., shall not be divided, except for the forma¬ 
tion of two or more districts;® that no town shall 
be divided in the formation of assembly districts;® 
that no block in a city inclosed by streets or public 
ways shall be divided in the formation of assembly 
districts;^ or that the apportionment must be ac¬ 
cording to the population, or that the districts shall 
contain an equal number of inhabitants,® for ex¬ 
ample, that no senate district shall contain a greater 
excess in population over an adjoining district in 
the same county than the population of a town or 
block therein adjoining such district,® and also, that 
no assembly districts shall contain a greater excess 
in population over an adjoining district in the same 
senate district than the population of a town or 
block therein adjoining such assembly district, and 
that towns or blocks which may be included in ei¬ 
ther of two districts shall be so placed as to make 
such districts most nearly equal in number of in¬ 


§ 31 

habitants.^ Constitutional provisions relating to the 
formation of senate and representative, or assembly, 
districts are often very similar, and the territory of 
both may be the same.® 

g. Chango or Alteration of Districts 

Within constitutional limitations the legislature may 
change the boundaries of election districts. 

Except as restrained by the state constitution, the 
legislature has power to change the boundaries of 
election districts,® and, until the legislature has 
acted with respect to the alteration of districts, 
there can be no action by other bodies.^® Where 
no division of a senate district into assembly dis¬ 
tricts may be legally and constitutionally made by a 
county board of supervisors, it has been held that 
two assemblymen at large should be elected from 
such district until a division thereof becomes prop* 
er.ii 

A constitutional provision prohibiting a reappor¬ 
tionment or a changing of the boundaries of election 


Greene v. Anderson, 129 P.2d 874, 113 
Mont. 582. 

Joining' counties 

(1) Under constitutional provisions 
relative to reapportionment of legis¬ 
lative districts, a legislative district 
may be constituted by joining a coun¬ 
ty having more than a moiety of pop¬ 
ulation with a county or counties 
having less than a moiety, and the 
joining of such counties Is permissi¬ 
ble even though It might be avoided 
by resort to theory of counties being 
contiguous through navigable waters; 
but, where a county is entitled to a 
representative by reason of having a 
moiety of population, it should not 
be combined with other counties to 
form a district when it is reason¬ 
ably possible to avoid doing so.— 
Stenson v. Secretary of State, 13 N. 
W.2d 202, 308 Mich. 48. 

( 2 ) An act is not constitutionally 
defective because in some instances a 
county having a moiety of legisla¬ 
tive ratio is attached to another 
county having less than a moiety 
of the ratio of population in the 
formation of a representative dis¬ 
trict; nor is the act objectionable 
because it does not contain provision 
that representative from the district 
should always reside in the county 
having more than a moiety.—Sten¬ 
son V. Secretary of State, supreu 

(3) Under some constitutional pro¬ 
visions counties containing less than 
one half of ratio of population may 
not be made a whole representative 
district but must be attached to oth- 
-er counties.—Jones v. Freeman, 146 
P. 2 d 564, 198 OkL 554, appeal dis¬ 


missed 64 S.Ct. 1288, 322 U.S. 717, 89 
USd. 1558. 

<4) A statutory division of the 
commonwealth into senatorial dis¬ 
tricts is not necessarily invalid un¬ 
der the constitutional reguirements 
governing the division because it 
unites parts of different counties in 
one district to an extent not unrea¬ 
sonable although not absolutely un¬ 
avoidable.—^Attorney General v. Sec¬ 
retary of Commonwealth, 27 N.E.2d 
265, 306 Mass. 25. 

Separate eleetloiL by cities 
Under the constitution, every city 
within a county having a population 
equal to a legislative ratio is entitled 
to elect separately its proportion of 
the representatives allotted to the 
county in which it is located, so that 
a city having more than a ratio but 
less than one half of the population 
of a county having three representa¬ 
tives would be entitled to elect one, 
but it cannot be allotted two.—Shoe¬ 
maker V. Lawrence, 31 Pa.Dist. & Co. 
681. 46 Dauph.Co. 111. 

99. Pa.—Shoemaker v. Lawrence, su¬ 
pra—Lyme v. Lawrence, Com.Pl., 
45 Dauph.Co. 322. 

59 C.J. p 81 note 99. 
tracoonected parts 
A legislative district is not com¬ 
posed of **compact and contiguous 
tenitonr*' if it consists of two or 
more parts which are not in any way 
connected.—Shoemaker v. Lawrence, 
31 Pa.Dist. & Co. 681, 46 I>auph.Co. 
111 . 

1 . Wis.—State v. Stevens, 88 N.W. 

48, 112 Wis. 170. 

59 CJr. p 81 note 1. 

937. 


2 . Mich.—City of Lansing v. Hil¬ 
liard, 14 N.W.2d 426. 308 Mich. 660. 

59 C.J. p 81 note 2. 

Dl'vlsion of oouAty held valid 
Mi ch.—City pf Liansing v, Hilliard, 
supra. 

3. N.Y.—Tishman v. Sprague, 55 N. 
B.2d 858, 293 N.Y. 42. 

4i K.Y.—^In re Livingston, 160 N.Y. 

S. 462, 96 Misc. 341. 

69 C.J. p 82 note 8. 

B. N.Y.—^Tishman v. Sprague, 46 N, 
Y.6.2d 170, appeal dismissed 54 N. 
B.2d 377, 292 N.Y. 235, affirmed 
Petition of Tishman, 47 N.Y.S.2d 
842, 267 App.Dlv. 971, affirmed 65 
N.B.2d 868, 293 N.Y. 42. 

59 C.J. p 82 note 4. 

6 . N.Y.—Sherrill v. O’Brien, 81 N. 
B. 124, 188 N.Y. 186, 117 Am.S.H. 

841. 

59 C.J. p 82 note 6. 

7. N.Y.—^Moore v. Board of Aider- 
men of City of New York, 160 N.Y. 
S. 471. 

59 C.J. p 82 note 6. 

8 . HI.—^People V. Thompson, 40 N.BI 
807, 155 IIL 451. 

9. Mich.—^People v. Bradley, 96 
Mich. 447. 

Id. Mo.—State v. Patterson, 129 S. 

W. 888, 229 Mo. 878. 

59 C.J. p 82 note 10. 

11 . N.Y.—Tishman v. Sprague, ifB N. 
Y.S.2d 170, appeal dismissed 64 N. 
B.2d 377, 292 N.Y: 235, affirmed 
Petition of Tishman, *47 N.T.S.2d 

842, 267 App.Div. 971, 988, affirm^ 
65 N.H.2d 858, 293 N.Y. 42. 



STATES 


81 C.J.S. 


§ 31 

districts at other than specified times does not pre¬ 
vent the change of boundaries of counties or 
towns,provided the integrity of duly constituted 
election districts is preserved and the legislature 
cannot, by the incorporation or enlargement of 
towns, affect the boundaries of the districts as ap- 
portioned.!* 

]l Judicial Review and Control 

In reviewing the exercise of legislative discretion In 
respect of the creation of election districts and the 
apportionment of state senators and assemblymen among 
such districts, the courts will consider all relevant and 
material factors, and will afford relief when, and only 
when, an abuse of discretion is shown. 

An apportionment act which contravenes the con¬ 
stitutional requirements is void, as discussed supra 
subdivision a of this section, and the courts have 
jurisdiction to pass on the validity of apportionment 
acts and may set aside an unconstitutional act as an 
abuse of legislative discretion, as considered in Con¬ 
stitutional Law § 147, and, in determining whether 
the legislature or a commission has abused its dis- 
-cretion, the courts will take into account all the 
•circumstances of the case.^® The legislature or 
a commission empowered to act is vested with con¬ 
siderable discretion in making apportionments, and 
its action is not subject to control or review by the 
courts unless such discretion is plainly and grossly 
abused.^® Every reasonable presumption must be 
made in favor of the action taken,and the mere 
possibility of other divisions of the territory which 
might avoid some inequalities is not fatal to the 
division made, but has weight only in so far as it 


tends to show that the division made was unreason- 
able.i® The court will not strike down a division 
into election districts and assignment of representa¬ 
tives to it unless the inequalities are so great and 
the means for avoiding them so clear as to leave 
no reasonable doubt of the existence of a grave and 
unnecessary inequality.^® The general court in 
dividing the commonwealth into senatorial districts 
can be held to no higher standard than are com¬ 
missioners on whom is imposed the duty of dividing 
the several counties into representative districts and 
apportioning representatives among such districts.®® 

An apportionment will not be declared invalid 
except for serious defects therein,®^ and the appor¬ 
tionment stands unless unmistakably and palpably 
contrary to the requirements of the constitution,®® 
and ordinarily an apportionment will not be de^ 
dared invalid when there is no prior valid appor¬ 
tionment to fall back on.®® On the other hand, 
where there has been a legislative abuse of discre¬ 
tion and a reapportionment is dearly and substan¬ 
tially erroneous, the courts will set it aside.®* 

Laches, One objecting to the constitutionality of 
an apportionment must be diligent in seeking a re¬ 
view thereof or it will be denied on the ground of 
laches,®® even if the act of apportionment discloses 
a willful disregfard of constitutional provisions.®^ 

Who may sue. Every dtizen, taxpayer, and voter 
may invoke the power of the courts to protect his 
constitutional rights in respect of apportionment,®^ 
and it is his right to prevent unequal and uncon¬ 
stitutional discrimination against his own district 
in favor of other districts.®® 


12. Cal.—Wheeler v. Herbert, 92 P. 
353, 152 Cal. 224. 

59 C.J. p 83 note 13. 

Time of apportionment see supra sub¬ 
division c of this section. 

13. Mich.—Smith v. Sagrlnaw, 45 N*. 
W. 964, 81 Mich. 123. 

59 (U. p 83 note 14. 

14. CaL—^DoweU v. Mcliees, 248 P. 
511, 199 Cal. 144. 

59 C.J. p 88 note 15. 

15. Mass.—Attorney General v. Sec¬ 
retary of Commonwealth, 27 N.E. 
2d 265. 306 Mass. 25. 

59 C.J. P 83 note 18. 

Whole scheme of act 
In viewing: fairness of act reappor¬ 
tioning: leg:islative districts, whole 
scheme of act must be considered, 
and not isolated instances.—State v. 
Dammann, 243 N.W. 481, 209 Wls. 21. 

16. Minn.—Smith v. Holm, 19 N.W. 
2d 914. 220 Minn. 486. 

59 <U. p 88 note 19. 

17« Mass.—Graham t. Special 


Com’rs of Suffolk County, 27 N.H.2d 
995, 806 Mass. 237. 

18. Masa—Graham ▼. Special 

Com’rs of Suffolk County, supra. 

19. Mass.—Graham v. Special 

Com’rs of Suffolk County, supra. 

20. Mass.—^Attorney General v. Sec¬ 
retary of Commonwealth, 27 N.B.2d 
265, 306 Mass. 25. 

TTnxeasonable ezerolse of discretioii 
held not shows. 

Mass.—^Attorney General v. Secretary 
of Commonwealth, supra. 

21. N.T.—^Baird v. Kings County, 83 
N.E. 827, 138 N.T. 95, 20 L.H.A. 81. 

59 C.J. p 84 note 20. 

22 . Mass.—^McGlue v. Essex County 
Com’rs, 113 N.E. 742, 225 Mass. 59. 

Minn.—Smith v. Holm, 19 N.W.2d 
914, 220 Minn. 486. 

23. Wyo.—State v. Schnitger, 95 P. 
698, 16 Wyo. 479. 

24i Ark.—^Pickens v. Board of Ap¬ 
portionment, 246 S.W.2d 556. 
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23. Ky.-^tiglitz v. Schardlen, 46 S. 
W.2d 315, 239 Ky. 799. followed in- 
Myre v. I«ewis, 40 S.W.2d 822, 239 
Ky. 788. 

59 C.J. p 84 note 28. 

26. Wash.—State v. Howell, 159 P. 
777, 92 Wash, 640. 

27- Ky.—Stiglita v. Schardlen, 40 S. 
W.2d 316. 289 Ky. 799, followed in 
Myre v. Lewis, 40 S.W.2d 322. 239 
Ky. 788. 

Okl.—Jones v. Freexnan, 146 P.2d 664, 
193 Okl. 554, appeal dismissed 64 S. 
Ct 1288, 322 U.S. 717, 89 Li.Ed. 1558. 
Entire state 

Citizens, taxpayers, and voters are 
entitled to have entire state appor¬ 
tioned in accordance with constitu¬ 
tion with respect to senatorial dis¬ 
tricts.—StigUtz V. Schardien. 40 S.W. 
2d 815, 239 Ely. 799, followed in Myre 
V. Lewis, 40 S.W.2d 322, 289 Ky. 788. 

28. Ky.—Stiglltz v. Schardien, 40 S. 
W.2d 816, 239 Ky. 799, followed in 
Myre v. Lewis, 40 &W.2d 822, 289 
Ey. 788. 



81 C.J.S. 

§ 32. Members 

a. In general 

b. Eligibility 

c. Qualification 

a. la General 

Members of the legislature are state officers whose 
selection Is, in general, regulated by the state consti¬ 
tution. 

Members of the legislature are state*^ and public^o 
officers, and their status as such continues during 
their entire term of service.^^ Their election is 
generally regulated by the constitutions of the 
states, which usually prescribe the maximum and 
minimum number of members of the legislature, 
leaving the precise number, within the prescribed 
limits, to be fixed by the legislature.*^ Any person 
selected by the voters and eligible under consti¬ 
tutional provisions has a constitutional right to be 
a state legislator,** and the people of the state have 
the constitutional right to select any qualified per¬ 
son they wish for such office,*4 and in the exercise 
of this right have the power to select unworthy per¬ 
sons whom the legislature fears might bring ruin 
to the state.*® 

Ordinarily the holder of a certificate of election 
is regarded by the courts as duly elected in the ab¬ 
sence of any determination of the matter by the 
legislature,** and, where the legislator in addition 
to receiving the certificate of election has qualified 


§ 32 

and been seated, he will be conclusively regarded as 
a member qualified to vote.*^ 

De facto or de jure officers. The status of a state 
legislator as a de facto or de jure officer will be 
determined by the circumstances of the case as 
considered in the light of controlling constitutional 
provisions.** Where an alleged appointment lacks 
even apparent authority, the appointee is neither 
a de jure nor a de facto l^slator.** Under con¬ 
stitutional provisions making each house the sole 
judge of election returns and qualifications of 
its own members, members actually chosen when re¬ 
ceived by either house become de jure as well as 
de facto members,^* even though they were elected 
pursuant to an invalid apportionment act.^^ 

Disabilities. Members of the legislature, as state 
officers, are within the prohibition of statutes for¬ 
bidding any state officer to take any contract for 
work with a county,^* so that, where during his 
term of office a legislator contracts for his services 
with a county, such contract is void,^* and the 
legislator will be denied recovery from the county 
for services rendered.^^ A legislator employed in 
a clerical capacity by a code commissioner has been 
held not to be within the inhibition of constitutional 
provisions to the effect that during his term no 
legislator shall be appointed or elected to a civil 
office of profit created or the emoluments of which 
have been increased during his term.^® 

Duties and functions. While the primary duty of 
a state senator is legislative,^* other incidental non- 
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29. Ala,—Pitts V. Chilton County, 
173 So. 94, 27 Ala.App. 364, cer¬ 
tiorari denied 173 So. 95, 233 Ala. 
679. 

59 C.J. p 84 note 25. 

ITot district officer 
Senator must be elected from a 
particular district, but when elected 
and qualified he becomes a senator 
of the state.—State ex rel. Biggs v. 
Corley, 172 A. 416, 6 W.W.Harr., Del., 
135. 

State constitutional officers 
Mont—State ex rel. Grant v. Baton, 
133 P.2d 688, 114 Mont 199. 

30. Wash.—State ex reL Todd v. 
Telle, 110 P.2d 162, 7 Wash.2d 443. 

Wis.—State v. Dammann, 228 N.W. 
593, 201 Wls. 84. 

31. Cal.—^Rich v. Industrial Acc. 
Commission, 98 P.2d 249, 86 Cal. 
App.2d 628. 

After final adjoumment 
A state senator does not cease to 
be public officer on final adjournment 
of legislature before end of his term, 
but members of legrislature are con¬ 
sidered state officers during their en¬ 
tire terms of officob as evidenced by 


constitutional limitations with re¬ 
spect to their acceptance of other of¬ 
fices and manner of payment of their 
salaries.—Rich v. Industrial Acc. 
Commission, 98 P.2d 249, 86 Cal.App. 
2 d 628. 

32. Kan.—State v. Francis, 26 Kan. 
724. 

69 C.J. p 84 notes 26, 27. 

33. N.J.—Imbrie v. Marsh, 68 A.2d 
761, 5 N.J.Super. 239, affirmed 71 
A.2d 362, 8 N.J. 578, 18 A.L..R.2d 
241. 

34. N.J.—^Imbrie v. Marsh, supra. 

35. N.J.—^Imbrie v. Marsh, supra. 

36. Mont.—State v. Kenney, 23 P. 
733, 9 Mont. 323. 

37-, Ill.—Reif V. Barrett, 188 N.B. 
889, 865 Ill. 104. 

38. Mont.—State v. Hart, 186 P. 769, 
66 Mont. 671, 7 A.L.R. 1678. 

69 CLJ. p 84 note 26 [c]. 

39. Ark.—^Matthews v. Bailey, 131 S. 
W.2d 426, 198 Ark. 830. 

Appointment by governor 
Ark,—^Matthews v. Bailey, supra. 

40l OkL—Jones v. Freeman, 146 P.2d 
664, 198 OkL 664, appeal dismissed 
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64 S.Ct. 1288, 322 U.S. 717, 89 L..Bd. 
1568. 

41. N.T.—Sherrill v. O'Brien, 81 N. 
B. 124, 188 N.T. 186, 117 Am.S.R. 
841. 

Okl.—Jones v. Freeman, 146 P.2d 
564, 193 Okl. 564, appeal dismissed 
64 S.Ct. 1288, 322 U.S. 717, 89 UBd. 
1658. 

42. Ala.—^Pitts ▼. Chilton County, 
173 So. 94, 27 A1a.App. 364, certio¬ 
rari denied 173 So. 95, 233 Ala. 679. 

43. Ala.—^Pitts V, Chilton County, 
supra. 

44. Ala.—^Pitts V, Chilton County, 
supra. 

Violation by others 
Member of legislature could not 
recover salary for services rendered 
as county attorney, notwithstanding 
many county solicitors were or had 
been members of legislature, since 
the fact that others had violated the 
law was of no avail to plalntiiC.— 
Pitts V. Chilton County, supra. 

45. Arfz.—^Wlnsor v. Hunt, 248 P. 
407, 29 Ariz. 504. 

46. CaL—Rich v. Industrial Aon. 
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legislative duties may be imposed on him,^^ and 
legislators may have some duties which are neither 
legislative nor incidental to their legislative duties 
and powers,^* including the function and duty of 
attending the funeral of a deceased comember.^d 
When the legislature is acting in a nonlegislative 
capacity, its members are still acting within the 
scope of their authority and employment,50 so that 
a state legislator ofiicially designated to attend the 
fimeral of a deceased member of his house is pro¬ 
ceeding within the scope of his emplo>Tnent within 
the contemplation of laws governing his right to 
recover for injuries then sustained.®^ 

b. Eligibility 

Eirglbllity to serve as a state legislator Is ordinarily 
controlled by constitutional provision, which may lay 
down requirements in respect of age, citizenship, resi¬ 
dence, and the holding of other office. 

Constitutional provisions ordinarily regulate the 


eligibility of persons to become members of the 
state legislatures,®^ as, for example, as to their 
age, citizenship, and residence,®^ or as to their not 
being holders of other offices.®^ The fact that a 
man is entitled to vote for state legislators does 
not mean that he is necessarily eligible to become 
one.®® Subject to constitutional restrictions, the 
legislature may by statute impose standards of eligi¬ 
bility for its members.®® 

Conviction of crime. There is a diflFerence of 
opinion between the courts as to whether a con¬ 
stitutional provision making persons convicted of 
felony or infamous crime ineligible to the office 
of legislator extends to convictions under the laws 
of other jurisdictions.®^ On the one hand, it has 
been held that the provision is confined to con¬ 
victions under the laws of the state concerned,®® 
but it has also been held that the bar extends to con¬ 
victions tmder the laws of other jurisdictions.®® 


Commission, 98 P.2d 249. 36 Cal. 
App.2d 628. 

47. Cal.—^Rlch v. Industrial Acc. 
Commission, supra. 

48. Cal.-»-Rich y. Industrial Acc. 
Commission^ supra. 

48. Cal.—^Rlch V. Industrial Acc. 

Commission, supra. 

Custom 

While law does not expressly re- 
QUire state senate to pay public trib¬ 
ute to,, deceased member ,thereof, it 
may be considered part of its func¬ 
tion and duty to do so. as has been 
its long? standingr custom.—^Rlch ▼. 
Industrial Acc. Commission, supra. 
50. Cal.—^Rich v. Industrial Acc. 
Commission, supra. 

61. Cal.—^Rlch V. Industrial Acc. 
Commission, supra. 

Although the legislature was not 
In session at the time of the funeral, 
which occurred following its adjourn¬ 
ment sine die, a state senator who 
had been appointed by the governor 
as one of a committee to attend the 
funeral of a deceased member of the 
senate and who was injured in an au¬ 
tomobile accident while riding in a 
state-owned car driven by a state em¬ 
ployee was proceeding within the 
scope of his employment within laws 
governing his right to recover for in¬ 
juries sustained while so acting.— 
Rich y. Industrial Acc. Commission, 
supra. 

68 . HL—People v. Chicago Election 
Com'rs, 77 N.B. 321, 221 IlL 9. 

59 C.J. p 84 ^note 28. 

53. Ga.—Rainey v. Taylor, 143 S.E. 

383. 166 6a. 476. 

59 C.J. p 84 note 29. ', 

B^sideuce acquired duri^ furlough 
Evidence showed that one designat- i 


ed in petition as party candidate for 
assemblyman from certain district 
acquired residence in such district 
while present therein on navy fur¬ 
lough over year before election, so as 
to validate petition, although his 
physical occupation of place of such 
residence was delayed because of his 
navy service and he was inducted in¬ 
to navy and cast his last war ballot 
from place of residence outside dis¬ 
trict.—^Isaacson v. Heffeman, 64 N.T. 
S.2d 726, 189 Misc. 16. 

54. Ga.—McWilliams v. Neal, 61 S.B. 

721. 130 Ga. 733, 14 AnmCas. 626. 

59 C.J. p 84 note 30. 

BllgiblUty of legislator to be ap¬ 
pointed to other office see Officers 
S 23 b (3). 

Olerh to Justice of municipal court 
One who had served as a clerk to a 
Justice of the municipal court was 
not an ^'officer” within meaning of the 
constitutional provision making a 
person ineligible to serve as a mem¬ 
ber of the state legislature who has 
been an ‘‘officer" under any city gov¬ 
ernment within one hundred days of 
the election.—Application of Ruocco, 
7 N.Y.S.2d 535, 169 Misa 326. affirmed 
6 N.Y.S.2d 751, 255 App.Dlv. 723. 
Police Juror 

(1) Under constitutional provision 
that no member of congress or person 
holding or exercising any office of 
trust or profit under United States 
or any state or under any foreign 
power shall be eligible as a member 
of the legislature, or hold or exercise 
any office of trust or profit under the 
state, the office of police Juror is not 
an “office of profit.”—^Llvaudaia v. 
Leovy, Lia.App., 198 So. 613. 

(2) Fact that nominee for senator 
was also declared to be a nominee 
for police Juror and that he accepted 
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both nominations would not be vio¬ 
lative of the constitutional provision, 
since nominee was not installed in 
either office.—^Llvaudals y. Iieovy, su¬ 
pra. 

55. N.H.—Colby v. Brodericli; 75 A. 
2d 790, 96 N.H. 316. 

Slffereut qualilloatlous 
The fact that a person may be a 
resident in a town and thereby enti¬ 
tled to vote for state senator does 
mot determine whether such person 
may be voted for as a state senator, 
which requires citizenship, seven 
years residence In the state and a 
minimum age of thirty years.—Colby 

V. Broderick, supra. 

56. Okl.—Stafford v. State Election 
Board. 218 P.2d 617, 203 OkL 182. 
The additional quallfloation that 

one must be a qualified elector at 
time of filing his notification and dec¬ 
laration to become a candidate in the 
primary election for nomination as 
candidate of his party for member of 
house of representatives does not 
confilct with constitutional require¬ 
ment that members of house of rep¬ 
resentatives must be at least twenty- 
one years of age at time of their elec¬ 
tion.—Stafford y. State Election 
Board, supra. 

67. W.Va.—^Isaacs y. Board of Ballot 
Corners, 12 S.E2d 610, 122 W.Va. 
703. 

Commission or conviction of crime 
as affecting eligibility for public 
office generally see Officers 9 24. 
58. W.Va—Isaacs y. Board of Bal¬ 
lot Com’rs, supra 
Convlotion under federal law 

W. Va—^Isaacs v. Board of Ballot 
Com'rs, supra. 

69. Aik.—Irby y. Day, 32 aw.2d 157, 
. 182 Ark. 596. 
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One who has been convicted of a felony and is 
thereafter given a full and unconditional pardon be¬ 
comes eligible for election to the legislature.*® 

c. Qualification 

Members of a state legislature should qualify, as 
1^ taking a prescribed oath of office, before entering on 
their duties. 

Before entering on their office members are re¬ 
quired to take the oath of office.®^ Where the con¬ 
stitution lays down the requirements as to qualifica¬ 
tion, statutory provisions purporting to add thereto 
have been held to be invalid.®^ Under a constitu¬ 
tional provision that one refusing to take the oath 
of office shall forfeit the office, one elected to the 
state legislature takes title to his office before quali¬ 
fying by taking the oath.® 3 Under a provision of 
the federal Constitution requiring all members of 
the legislatures of the several states to take an 
oath to support the Constitution, the Constitution as 
written is title only test in respect of the oath,®^ and 
there is no requirement of an oath to support any 
act of congress or any law promulgated by any 
federal official or by any court decision.®® 

An oath prescribed by congress for any person 
elected or appointed to any office of honor or profit 
in the “civil, military, or naval service of the United 
States”, except the president, is inapplicable to state 
tegislators.®® 

§ 33. -Term and Tenure of OfiBce 

a. In general 


b. Resignation 

c. Removal 

a. In General 

The term of office of state legislators Is ordinarily 
fixed by the state constitution. 

The term of office of state legislators is ordinarily 
fixed by constitutional provisions.®"^ Where the 
constitution provides for classes of members, the 
expiration of the term of members depends on the 
original classification,®® and their term may not 
be extended.®® In the absence of a provision in 
the constitution to the contrary,^® there can be no 
reduction in the term of an elected legislator.^! A 
constitutional amendment providing for reappor¬ 
tionment of the state for senators and representa^ 
tives and the selection by lot of those entitled to 
serve for terms of two or four years does not au¬ 
thorize such a selection by lot where there has been 
no reapportionment."^® Unless the constitution so 
provides, when the president pro tempore of the 
senate becomes lieutenant governor by reason of a 
vacancy in the office of governor and a correspond¬ 
ing vacancy in the office of lieutenant governor, he 
does not cease to be a senator.^® 

Vacancies. The general rule that the law abhors 
vacancies in public office, discussed in Officers § 50, 
applies to vacancies in the office of state legisla- 
tor.^^ Where a vacancy does occur, it should be 
filled as provided by statute or constitution,^® and, 
where the statute commits to the speaker of the 


60. Okl.—state ex reL Cloud v. Elec¬ 
tion Board of State of Oklahoma, 
86 P.2d 20, 169 Okl. 863, 94 A.L..R. 
1007. 

Effect of pardon In respect of re¬ 
storing eligibility for public office 
generally see Pardons S 11 b (6). 

61. Miss.—^Thomas v. Taylor, 42 
Miss. 651, 2 Am.R. 625, affirmed 2 
Wall. 479, 22 Li.Ed. 789, overruling 
Hill V. Boyland, 40 Miss. 618. 

69 C.J. p 85 note 31. 

62. N.J.—Imbrie v. Marsh. 68 A.2d 
761, 5 N.J.Super. 239, affirmed 71 
A.2d 352, 8 N.J. 578, 18 A.L.R. 241. 

XTse of force to overthrow govem- 
ment 

Statute adding to oath of allegiance 
and oath pledging support to the con¬ 
stitution, an oath that person does 
not believe in use of force or uncon¬ 
stitutional means to overthrow the 
government, and requiring a disavow¬ 
al of membership in organizations be¬ 
lieving in such overthrow adds quali¬ 
fications to those prescribed by con¬ 
stitutional oath and is Invalid in so 
far as it relates to the senators, mem¬ 
bers of the General Assembly and 


candidates for those offices.—^Imbrie 
V. Marsh, supra. 

63. IlL—^People ex rel. Douglas v. 
Barrett, 19 NH.2d 340, 870 III. 464. 

Title ImpUcit 

One elected to office of member of 
general assembly has, on such elec¬ 
tion, title to office even before tak¬ 
ing oath, since to forfeit means to 
lose or to lose the right to, and one 
cannot lose something before he pos¬ 
sesses it.—^People ex rel. Douglas v. 
Barrett, supra. 

64. N.T.—Wuebker v. James, 58 N.T. 
S.2d 671. 

Form of oath approved 
An oath by legislators to discharge 
duties agreeably to constitution and 
laws of the United States was in sub¬ 
stance an oath to support the Con¬ 
stitution of the United States.—Van 
Hodge V. State, 191 S.W.2d 24, 149 
Tex.Cr. 64. 

65. N.T.—Wuebker v. James, 58 N.T. 
S.2d 671. 

66 . Tex.—Van Hodge v. State, 191 
S.W.2d 24. 149 Tex.Cr. 64. 
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67. Kan.—Parrelly v. Cole, 66 P, 492. 
60 Kan. 356, 44 L.R.A. 464. 

59 C.J. p 86 note 48. 

68 . Cal .—People v. Pendegast, 31 P. 
103, 96 Cal. 289. 

59 C.J. P 86 note 45. 

Staggered eleotioiLS held eliminated 
Minn.—Kernan v. Holm, 34 N.W.2d 
327, 227 Minn. 89. 

69. Okl.—Coyle v. Smith, 113 P. 944, 
28 Okl. 121, affirmed 81 S.Ct. 688, 
221 U.S. 659, 66 L<.Bd. 853. 

59 C.J. p 87 note 46. 

70. Wash.—State v. Hinkle, 18 P.2d 
42, 169 Wash. 1. 

71. Ark.—^Bailey v. Abington, 148 S. 
W.2d 176, 149 S.W.2d 573, 201 Ark. 
1072. 

72. Ark.—^Bailey v. Abingrton, supra. 

73. Minn.—State v. Stearns, 75 N.W. 
210, 72 Minn. 200, reversed on oth¬ 
er grounds 21 S.Ct. 73, 179 U.S. 223, 
45 L..Ed. 162. 

74. Okl.—Coyle v. Smith, 118 P. 944. 
28 Okl. 121. 

59 C.J. p 86 note 43 [c], [d]. 

75. Fla.—State ex rel. Landis v. 
Bird, 163 So. 248, 120 Ela. 780. 
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house the power to set the date of a special election 
to fill vacancies, the court may not substitute its 
discretion for that of the speaker in setting such 
datc.^* Since members of a state legislature must 
function in person, if at all, the legislature may not 
authorize a substitute to perform the duties of a 
regularly elected member during the latter’s dis¬ 
ability or absence-^*^ 

h. Besignation 

state legislators have the right to resign. 

A member of the state legislature has the legal 
right to resign,^* provided he adopts the proper 
procedure looking to that end,"^^ and it has been held 
that his resignation should be tendered to the officer 
or body having power to order a new election so 
The resignation of a senator or representative has 
been held to become effective when his successor 
has been elected and has qualified.^^ A statute pro¬ 
viding that the resignation of a state legislator in 
order to be effective in ending his term must be a 
written resignation duly filed with the secretary of 
state shows disapproval of the doctrine of pre¬ 


sumed resignations,** and under such a statute a 
legislator remains a member of the legislative body 
for his full term unless he signs and files a written 
resignation,** so that until such time his attempted 
acceptance of an appointment to another and in¬ 
compatible office is void.*^ 

A state senator takes office subject to existing 
laws regnl3-tiiig Its abandonment or forfeiture.** 
Accordingly, a statute providing for the resignation 
of the incumbent of an office with a term longer 
than two years when such incumbent seeks election 
to another office applies to the office of senator 
where he is elected for more than two years, so that 
a vacancy will occur in the office of senator in the 
event of his election to another office,** and such a 
statute does not violate constitutional provisions fix¬ 
ing the term of a state senator at four years.*^ 

c. Bemoval 

Each branch of the legislature may remove a mem¬ 
ber for cause. 

Each branch of the legislature has power to ex¬ 
pel a member for cause;** but the courts may not 


Mont.—state ex rel. Grant v. Elaton, 

133 P.2d 588. 114 Mont. 199. 

Nev.—Grant and MdNTamee v. Pasme, 

107 P.2d 307, 60 Nev. 250, 132 A.I.. 

B. 568. 

AppoiiLtmeiLt 

(1) A constitutional amendment 
providing: that an appointment to 
fill a legrislative vacancy caused by 
death shall be made by board of 
county commissioners of county from 
which vacancy occurs was intended 
to meet situations where vacancy 
must be filled in some manner or the 
county remain unrepresented. This 
amendment provides the only means 
of filling: legrislative vacancies caused 
by death, and does not provide for 
an interim appointment. Accordingr- 
ly, where a senator elected for a 
four-year term died and board of 
county contimissloners immediately 
appointed a qualified person to fill the 
vacancy, another person could not be 
elected to such ofSce at a special 
election.—State ex rel. Greene v. An¬ 
derson, 129 P.2d 874, 113 Mont 582. | 

(2) Constitution was held to re- j 
serve to people the rlgrht to fill by 
election vacancies in either house of 
legrislature except those vacancies 
caused by death, and the only excep¬ 
tion to rule requiring: election of 
members of legislature is when a va¬ 
cancy caused by death occurs in ei¬ 
ther house of leg:islature in which 
event vacancy shall be filled by ap¬ 
pointment pursuant to constitution. 
The provision for appointment to fill 
vacancy in either house of legisla¬ 
ture caused by death is mandatory.— 


State ex rel. Grant v. Eaton, 133 P. 
2d 588, 114 Mont. 199. 

(3) Under constitutional provision 
for appointment to fill vacancy in 
legislative office except where **gen- 
eral election’* takes place between 
time of vacancy and next session of 
legislature, the term "general elec¬ 
tion" means the next general election 
at which the legislative officer would 
ordinarily be elected.—Grant and Mc- 
Namee v. Payne, 107 P.2d 307, 60 Nev. 
250, 132 A.U.R. 668. 

Special election 

Under some provisions vacancies 
In office of state senator or of house 
of representatives are filled by spe¬ 
cial elections.—^State ex rel. Landis 
V. Bird, 163 So. 248, 120 Fla. 780. 
Ztepeal of former provision. 

The constitutional provision for Is¬ 
suance of writs of election by gov¬ 
ernor to fill vacancies In legislative 
offices was repealed by implication by 
constitutional amendment providing 
for filling of vacancies in such offices 
by appointment by county commis¬ 
sioners except where general election 
takes place between time of vacancy 
and next session of legislature.— 
Grant and McNamee v. Payne, 107 P. j 
2d 307, 60 Nev. 250, 132 A.L.R. 668. 

76. Pa.—Spangler v. Flss, 49 Pa. 
Dlst. & Co. 366, 54 Dauph.Co. 288. 

77. Mont.—State ex rel. Grant v. 
Eaton, 133 P.2d 588, 114 Mont. 199. 

Absence In military service 
Mont.—State ex rel. Grant v. Eaton, 
supra. 

Ziimitation to one senator per county 
Under constitutional provisions 
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limiting each county to one sena¬ 
tor, a county could not have one 
duly elected qualified living senator 
and at the same time an appointed 
acting senator.—State ex rel. Grant v. 
Eaton, supra. 

Proxy voting by state senators or 
representatives is not authorized un¬ 
der American parliamentary prac¬ 
tice, and each senator and represent¬ 
ative must function in person.—State 
ex rel. Grant v. Elaton, supra. 

78. Ind.—State ex rel. Slenker v. 
Burch, 82 N.E.2d 258, 226 Ind. 579 
—State ex rel. Black v. Burch, 81 
N.E.2d 850, 226 Ind. 445. 

R.L—^Tn re Opinion to the CSovernor, 
102 A. 802, 41 R.L 79. 

79. R.L— In re Opinion to the Gov¬ 
ernor supra. 

BO, R.L—^In re Opinion to the Gov¬ 
ernor, supra. 

81. H.I.—^In re Opinion to the Gov¬ 
ernor, supra, 

59 C.J. p 87 note 50. 

82. Or.—State, on Inf. Hayden, v. 
Hill, 184 P.2d 866 , 181 Or. 686 . 

83. Or.—State, on Inf. Hayden, v. 
Hill, supra. 

84. Or.—State, on Inf. Hayden, v. 
Hill, supra. 

85. Mont.—'Mulholland v. Ayers, 99 
P.2d 234, 109 Mont. 658. 

88 . Mont.—*Mulholland v. Ayers, su¬ 
pra. 

87. Mont.—Mulholland v. Ayers, su¬ 
pra. 

88 . Cal.—French v. State Senate, 80 
P. 1031, 146 Cal. 604, 69 LuHJL. 556, 

59 C.J. p 87 note 51. 
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take jurisdiction of proceedings to oust one seated 
by a legislative body where such body is the ultimate 
judge of its membership.89 Under some statutes 
a member of the state legislature is subject to re¬ 
call for malfeasance or misfeasance in office.^® 

§ 34. - Determination of Election and 

Qualification 

Under constitutional provisions committing to each 
house the power to Judge of the qualifications and elec¬ 
tions of its members, each branch of a state legislature 
has the sole power to judge of the election and qualifica¬ 
tion of Its own members. 


Under constitutional provisions to the effect that 
each house shall have power to judge of the 
qualifications and elections of its members, each 
branch of a state legislature has the sole power to 
judge of the election and qualification of its own 
members.®! In the exercise of such power each 
body of the legislature acts as a judicial tribunal,®^ 
and may take such proof®® and incur such ex¬ 
penses®^ as may be reasonably necessary for it to 
decide a contest of office. The decision of the 
legislature is conclusive on the courts,®® at least in 


89. Mont.—state v. Cutts. 163 P. 

470, 53 Mont. 300. 

59 C.J. p 87 note 51 [b]. 

9 a ViradlnfiT votecr 
Under statute authorizingr recall of 
officer for acts of malfeasance or 
misfeasance in office, chargre that sen¬ 
ator in state senate traded votes with 
other senators on matters pending 
before the senate was sufficient to 
charge acts of malfeasance or mis¬ 
feasance.—^Roberts v. Mllllkln, 93 P. 
2d 393, 200 Wash. 60. 

91- Ark.—^Irby v. Barrett, 163 S.W. 
2d 512, 204 Ark. 682—State ex rel. 
Bvans v. Wheatley, 125 S.W.2d 101, 
197 Ark. 997. 

Cal.—In re McGee, 226 P.2d 1, 36 
Cal.2d 592, remittitur amended 229 
P.2d 780, 37 Cal.2d 6 . 

Del.—Oorptis Jhris dted in State ex 
rel. Biggs v. Corley, 172 A. 415, 422. 
6 W.W.Harr. 136. 

HL—^People ex rel. Douglas v. Bar¬ 
rett. 19 N.B.2d 340. 370 Ill. 464— 
Reif V. Barrett, 188 N.R 889, 356 
IlL 104. 

Ind.—^Lucas v. McAfee, 29 N.B.2d 403, 
217 Ind. 534, rehearing denied 29 
N.E.2d 588, 217 Ind. 534. 

Mass.—Greenwood v. Registrars of 
Voters of City of Fitchburg, 184 
N.K 390, 282 Masa 74. 

Mont.—State ex rel. Ainsworth v. 
District Court of Fourth Judicial 
Dist in and for Sanders County, 
86 >P.2d 5, 107 Mont. 370. 

N.EC.—^Petition of Dondero, 61 A.2d 
39, 94 N.H. 236. 

Pa.—Election of Altshuler, 66 Pa. 
Dist. & Co. 476—Salus v. Lawrence, 
Com.Pl., 46 Dauph.Co. 286, appeal 
dismissed 8 A.2d 417, 332 Pa. 429. 
S.C.—Culbertson v. Blatt, 9 S.E.2d 
218, 194 S.C. 106—Andersen v. 

Blackwell, 167 S.B. 30, 168 S.C 137. 
S.D.—State ex reL Ingles v. Circuit 
Court of Spink County, 258 N.W. 
278, 63 S.D. 813. 

Tenn.—Gates v. Long, 113 S.W.2d 388, 
172 Tenn. 471. 

59 C.J. p 85 note 38. 

Abridgement of power 

The constitutional provision that 
each house shall be the Judge of the 
election returns and qualifications of 
its own members means that each 


house is the sole judge. Neither, 
house, nor the two houses together, 
can abridge the power vested in 
each house separately to make a final 
decision as to the qualifications of 
one of its members.—State ex rel. 
Andrews v. Quam, 7 N.W.2d 738, 72 
N.D. 344—State ex rel. Schmeding v. 
District Court of Sixth Judicial Dist. 
in and for Morton County, 271 N.W. 
137, 67 N.D. 196. 

Additional qualificatioiis 

Where the legislature properly 
adds to the qualifications of its mem¬ 
bers as first laid down by the consti¬ 
tution, it is the legislature and not 
the courts which must pass on such 
additional qualifications.—^Lucas v. 
McAfee. 29 N.E.2d 688 , 217 Ind. 634. 
Determination as to vacancy 

(1) Generally.—Covington v. Buf¬ 
fett, 45 A. 204, 90 Md. 569, 47 L.R.A. 
622—69 C.J. p 86 note 33 [b]. 

( 2 ) General assembly has power to 
declare when office shall be deemed 
vacant, and determine results of con¬ 
test of election.—Frantz v. Davis, 131 
S.E. 784, 144 Va. 820. 

(3) Power of legislature to deter¬ 
mine election, qualifications, and re¬ 
turns of its members was not surren¬ 
dered by statute making it the duty 
of secretary of state to notify county 
commissioners of vacancy in legisla¬ 
ture, when vacancy occurs by death 
or other disability, since legislature 
had power to determine when vacan¬ 
cy occurred.—^Lessard v. Snell, 63 P. 
2d 893. 155 Or. 293. 

Secretary of state acting pursuant 
to opinion of attorney general, was 
without authority to declare candi¬ 
date, who was elected to state senate, 
disqualified, in view of constitutional 
provision that each house shall be 
sole Judge of election, qualifications, 
and returns, of its own members.— 
Lessard v. Snell, supra. 

The governor and the executive 
council do not have any right, power, 
or authority to decide whether bal¬ 
lots cast in an election of a repre¬ 
sentative to the legislature shall be 
counted or rejected.—In re Opinion of 
the Justices, 88 A.2d 151, 143 Me. 
417. 


98. Wash.—State ex rel. Boze v. Su¬ 
perior Court in and for Pierce 
County, 129 P.2d 776, 16 Wash.2d 
147. 

Detexmination of eligibility 

The determination of the eligibility 
of candidates for elective offices un¬ 
der the constitutional provision that 
each house shall be the Judge of the 
election, returns, and qualifications of 
its own members constitutes the ex¬ 
ercise of Judicial power.—State ex 
rel. Boze v. Superior Court in and for 
Pierce County, supra. 

93. Ean.—In re Gunn, 32 P. 470, 50 
Ean. 155, 19 L.R.A. 519. 

59 C.J. p 85 note 34. 

CertlfLoate of election 

(1) The House of Representatives 
has the exclusive right to determine 
whether one seeking recognition as 
a member of that body is a duly 
elected member, even though he pos¬ 
sesses a certificate indicating his 
election, but presentation of such 
certificate would bring the question 
before the house and would be perti¬ 
nent evidence for its consideration in 
determining his rights.—State ex rel. 
Wahl V. Richards, 64 A.2d 400, 6 Ter¬ 
ry, Del., 566. 

(2) The election certificate given to 
a candidate for the state senate does 
not evidence any adjudication and 
does not insure his acceptance as a 
member of that body, but merely fur¬ 
nishes him with prima facie evidence 
that majority of voters of his district 
have voted for him. Such certificate 
could not have any binding effect on 
the senate, but senate could disregard 
the certificate, institute and conduct 
its own investigation, and decide for 
Itself who should be entitled to the 
seat.—State ex rel. Ainsworth v. Dis¬ 
trict Court of Fourth Judicial Dist. in 
and for Sanders County, 86 P.2d 5, 
107 Mont. 370. 

94. Ky.—^Mercer v. Coleman. 14 S.W. 
2d 144, 227 Ky. 797. 

69 C.J. p 85 note 35. 

95. Ark.—^Irby v. Barrett, 168 S.W. 
I 2d 512, 204 Ark. 682—State ex rel. 
I Evans v. Wheatley. 126 S.W.2d 101, 

197 ArJc. 997. 
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thj5 absence of a denial of due process of law,®® 
and the courts are ordinarily without jurisdiction 
either to hear and determine election contests as to 
legislators,®^ or to pass on their qualifications or 
eligibility for office.®® Legislative authority to pass 
on membership continues throughout the term.®® 
Constitutional provisions making each house the 
sole judge of the "qualifications” of its own mem¬ 
bers include "eligibility” of such members.^ 

Where the constitution vests in the legislature 
sole authority to determine the qualifications or eli¬ 
gibility and election of its own members, the legis¬ 
lature may not directly or indirectly confer on the 
courts jurisdiction to determine the eligibility of its 
members,® or give to the courts jurisdiction to over¬ 
ride the power vested in the legislature to judge 
the qualifications, elections, and returns of its mem¬ 
bers.® In line with this view it has been held that 
controversies as to the elections, qualifications, and 
returns of members cannot be determined by the 
courts whether they arise out of general or primary 
elections,^ and that the legislature may not author¬ 
ize judicial review of primaiy contests,® but other 
authority is to the effect that the legislature may 


vest jurisdiction in the courts to hear and decide 
contests involving nominations of candidates.® 
There is also a difference of opinion with respect to 
the matter of the count and computation of votes, 
some decisions holding that provisions for a recount 
which may be reviewed by the courts constitute a 
violation of the constitutional provision committing 
qualifications and election to the legislature,^ while 
other decisions take the view that ascertainment of 
the result of an election through count and computa¬ 
tion does not impinge on the constitutional require¬ 
ment,® since the legislature remains free to dis¬ 
regard the findings of the court and conduct its own 
investigation.® A statutory provision which under¬ 
takes to impose on the courts the duty of simple 
inquiry into corrupt practices in connection with 
the election of members has been held invalid,i®- 
notwithstanding such a provision has been approved 
at a general election under the initiative power re¬ 
served to the people by the state constitution.^^ 

Subject to constitutional restrictions the courts 
may have jurisdiction as to the contest of a legisla¬ 
tive election to the extent that such jurisdiction is 
specifically conferred,^® and constitutional provi- 


ni.—Reif ▼. Barrett 188 N.B. 889, 
355 ni. 104. 

Ind.—Lucas v. McAfee, 29 N.E.2d 403, 
217 Ind. 634, rehearingr denied 29 
N.E.2d 688, 217 Ind. 634. 

Tenn.—Gates v. Lonsr, 118 S.W.2d 
388, 172 Tenn. 471. 

59 C.J. p 86 note 36. 

Bes Judicata 

The decision of the house of repre¬ 
sentatives that a member was eligi¬ 
ble, even though he had accepted du¬ 
ties as county Judge, was res Judicata 
of member's qualification to partici¬ 
pate in deliberations of house, even 
if it were within Jurisdiction of court 
to pass on member's eligibility.— 
State ez rel. v. Shumate, 113 S.W.2d 
381. 172 Tenn. 461. 

96. N.H.—^Petition of Dondero, 51 A. 
2d 39, 94 N.H. 236. 

97- Mont.—State ez reL Ainsworth 
V. District Court of Fourth Judicial 
Dist. in and for Sanders County, 86 
P.2d 6, 107 Mont 370. 

OM.—Corpus Juris cited in Daniel 
V. Bound, 85 P.2d 759, 760, 184 OkL 
161. 

20 C.J. p 214 note IS. 

XnJunotLoBL 

The supreme court was without 
power to enjoin the state election 
board It’om issuing a certificate of 
election to a candidate for the ofilce 
of state representative, in view of 
the fact that under the constitution 
the house of representatives is the 
ezclusive Judge of election returns 
of its own members.—Daniel v. 
Bound, supra. 


98. Or.—^Dessard v. Snell, 68 P.2d 
893, 155 Or. 293. 

Tenn.—Gates v. Ijong, 118 S.W.2d 
388, 172 Tenn. 471. 

Xiegality of election 

The Jurisdiction of the court is lim¬ 
ited to determining whether or not an 
election was legally conducted, and 
by no stretch of the language of the 
election code may it take Jurisdiction 
where the issue of the qualification of 
the candidate is involved.—^Election 
of Altshuler, 66 Pa.Dist. & Co. 476. 

99- Mont.—State v. Porter, 178 P. 

832, 55 Mont 471. 

59 C.J. p 86 note 37. 

1 . Ark.—State ez r^ Evans v. 
Wheatley, 126 S.W.2d 101, 197 Ark. 
997. 

Bot subject to dictionary Umitatioas 
The word ''qualifications," as em¬ 
ployed In a constitutional provision 
making each house the Judge of the 
qualifications of its own members, is 
not subject to limitations on meaning 
Inherent in the strict dictionary defi¬ 
nition of the word, but such word as 
employed in the constitution includes 
also elements of eligibility.-—State ez 
rel. Evans r. Wheatley, supra. 

2 . Cal.—In re McGee, 226 P.2d 1, 
86 Cal.2d 592, remittitur amended 
229 P.2d 780, 37 Cal.2d 6. 

N.J.—Van Winkle v. Caflrey, 176 A. 
862, 12 N.J.Misc. 884. 

3. CSal-—^In re McGee, 226 P.2d 1, 
86 Cal.2d 592, remittitur amended 
229 P.2d 780, 87 Cal.2d 6. 

sm 


4. Ind.—^Lucas v. McAfee, 29 B.E. 
2d 588, 217 Ind. 534. 

5. Cal.—^In re McGee, 226 P.2d 1, 
36 Cal.2d 592, remittitur amended 
229 P.2d 780, 37 Cal.2d 6. 

Office of assemblymaa 
The elections code providing that 
any candidate at a primary election 
may contest the right of another can¬ 
didate to nomination to the same of¬ 
fice cannot validly apply to the office 
of assemblyman.—^In re McGee, su¬ 
pra. 

6. N.D.—Leu V. Montgomery, 148 N. 
W. 662, 31 N-.D. 1. 

59 C.J. p 86 note 41. 

7. Ind.—State ez rel. Acker v. 
Reeves, 96 B.E.2d 838, 229 Ind. 
126. 

8 . Mont.—State ez rel. Ainsworth v. 
District Court of Fourth Judicial 
Dist. in and for Sanders County, 86 
P.2d 6, 107 Mont. 370. 

9> Mont.—State ez reL Ainsworth v. 
District Court of Fourth Judicial 
Dist. in and for Sanders County, 
supra. 

10 . Mass.—Dlnan v. Swig, 112 N.E.. 

91, 223 Mass. 516. 

59 C.J. p 86 note 89. 

11 - Mont.—State v. District Court 
of the Fourteenth Judicial District 
in and for Broadwater County, 145- 
P. 721, 50 Mont. 184. 

59 C.J. p 86 note 40. 

12 . M inn.—State v. Nelson, 169 N.. 

W. 788, 141 Minn. 499, 

59 C.J. p 86 note 38- 
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sions making each house the sole judge of the 
election and qualifications of its own members do 
not preclude court proceedings by which one may 
obtain evidence of his election or right to be seated 
which he may present to the house for its considera- 
tion.i8 Mere ministerial powers with respect to 
legislative elections may be conferred on the 
courts,and the exercise of such power remains 
subject to legislative right to make the final judicial 
determination of the matter.i® While the legisla¬ 
ture may not confer power on the courts to make a 
final adjudication of such matters as the election 
and qualification of its members, it may properly 
vest in the courts jurisdiction to make an initial 
determination of the legal votes cast and the candi¬ 
dates receiving a majority thereof.!® A court hear¬ 
ing an election contest under statutory permission 
will not be deprived of jurisdiction because the 
legislature adopts a resolution to investigate the 
same election.!^ Constitutional provisions making 
each house the judge of the election and qualifica¬ 
tions of its own members do not preclude the 
legislature from enacting reasonable regulations to 
prevent persons disqualified by law from placing 
their names on the ballot as candidates;!® and 
whether or not a candidate for state representative 


I has the right to take depositions and examine bal- 
I lots in connection with an intended election contest 
has been held to be a judicial rather than a legisla¬ 
tive question.!® 

§ 35. -Privileges and Exemptions 

Constitutfonal provfsions as to privileges and ex¬ 
emptions of state legislators are designed to protect not 
only the legislator, but also the public relying on the un¬ 
interrupted performance of his duties. Under statutory 
and constitutional provisions of this character a state 
legislator is ordinarily immune from arrest or service of 
process in a civil suit while engaged In the performance 
of legislative duties. 

Constitutional provisions as to privileges and ex¬ 
emptions of members of state legislatures are de¬ 
signed not only for their personal protection,®® but 
also to protect and support the rights of the citizens 
of the state,®! and are absolute in character as long 
as they relate to acts done with respect to legislative 
matters,®® and are extended to members of the 
legislature when engaged in ofiScial committee pro¬ 
ceedings.®® Legislators may not, however, acquire 
power by an unwarranted extension of privilege,®^ 
although the claim that they were actuated by an 
unworthy purpose will not destroy the privilege.®® 

Under some statutory and constitutional provi¬ 


so ooxnmoo-law JnrlsdlotloxL 

(1) Court possesses no common- 
law jurisdiction over subject matter 
of a contest of the election of a 
member of the legrislature; any such 
proceedingr is purely statutory in 
nature, and court will take only such 
steps as are clearly authorized. 
N.J.—In re Hunt, 191 A. 487, 15 N.J. 

Misc. 381. 

N.D.—State ex rel. Schmedlngr v. Dis¬ 
trict Court of Sixth Judicial Dist 
in and for Morton County, 271 N.W. 
137, 67 N.D. 196. 

(2) Where legislation authorizes 
notary public or justice of the peace 
to issue subpoenas and take testimony 
in election contest, such officials have 
only such authority as is conferred 
on them by legislation and final au¬ 
thority remains in legislature.—State 
ex rel. Schmeding v. District Court 
of Sixth Judicial Dist. In and for 
Morton County, supra. 

13. Del.—State ex rel. Wahl v. Rich¬ 
ards, 64 A.2d 400, 5 Terry 666. 

14. N.J.—In re Hess, 23 A.2d 298, 
20 N.J.Misc. 12, affirmed 26 A.2d 
277, 128 N.J.Law 387. 

15. N.J.—In re Hess, supra—In re 
Hunt, 191 A. 437, 16 N.J.Misc. 831. 

State board of canvassers 

The power vested in the state 
board of canvassers to decide as ju¬ 
dicial officers who received most votes 
for state senator Is subject to pow- 

ffi. C.J.S.—60 


er of senate to judge election re¬ 
turns and members’ qualifications.— 
Andersen v. Blackwell, 167 SJB. 80, 
168 S.C. 137. 

16. N.J.—In re Hunt, 191 A. 437, 16 
N.J.M1SC. 331. 

Determination not binding 
Legislature may indicate by stat¬ 
ute how election contest may be 
initiated, but such legislation does 
not bind either house.—State ex rel. 
Schmeding v. District Court of Sixth 
Judicial Dist. in and for Morton Coun¬ 
ty, 271 N.W. 137, 67 N.D. 196. 

Power to set aside election 
In proceeding to contest election 
of state senator, where evidence of 
misconduct of members of district 
boards waa sufficient to challenge re¬ 
sult of election, and exact number 
of fraudulent and illegal votes could 
not be determined, circuit court held 
empowered only to set aside elec¬ 
tion, as against contention that if re¬ 
jection of all votes in districts, in 
which board members were guilty 
of fraud and malconduct would 
change result, certificate of election 
should be awarded to incumbent’s op¬ 
ponent.—^In re Hunt, 191 A, 437, 16 
NJ.Misc. 831. 

17. N.J.—In re Hunt, supra. 

18. Tex.—^Burroughs v. Lyles, 181 S. 
W.2d 670, 142 Tex. 704. 

19. S.D.—State ex rel. Ingles v. Cir¬ 

cuit Court of Spink County, 268 N. 
W. 278, 63 S.D. 318. i 
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aa N.J.—^Van Riper v. Tumulty, 56 
A.2d 611, 26 N.J.Misc. 87. 

21 . N.J.—Van Riper v. Tumulty, su¬ 
pra. 

Publlo good 

Legislators are immune from the 
deterrents to the uninhibited dis¬ 
charge of their legislative duty, not 
for their private indulgence but for 
the public good.—^Tenney v. Brand- 
hove, Cal., 71 S.Ct. 783, 341 U.S. 367, 
95 L.Bd. 1019, rehearing denied 72 
S.Ct 20, 842 U.S. 843, 96 L.Ed. 637. 

22 . N.J.—Van Riper v. Tumulty, 56 
A.2d 611, 26 N.J.Misc. 87. 
BesolatiLon by assemblyman was 

privileged within meaning of consti¬ 
tutional provision that for any 
’’speech or debate” in either house 
assemblymen shall not be questioned 
in any other place, and in libel and 
slander action against assemblymen 
such privilege was a proper defense. 
—^Van Riper v. Tumulty, supra. 

23. N.J.—Van Riper v. Tumulty, su¬ 
pra. 

Judioiazy oommlttee 

N.J.—^Van Riper v. Tumulty, supra. 

24L U.S.—^Tenney v. Brandhove, Cal., 
71 S.Ct. 783, 341 U.S. 867, 96 L.Bd. 
1019, rehearing denied 72 S.Ct. 20, 
342 U.S. 848, 96 L.Ed. 637. 

25. U.S.—^Tenney r. Brandhove^ su¬ 
pra. 
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sions members of the legislature are immune from 
service of process and civil suit while engaged in 
the discharge of their duties.26 Privilege from ar¬ 
rest granted to members of the legislature by stat¬ 
utory or constitutional provisions is sometimes held 
to include exemption from service of summons, al¬ 
though not accompanied with the arrest of the per¬ 
son,^7 but the weight of authority is to the con- 
trary.28 Under constitutional provisions to the ef¬ 
fect that members of both houses of the state legis¬ 
lature shall be protected in their persons and estates 
during their attendance on, going to, and return¬ 
ing from, the general assembly, and ten days before 
and after its sitting and adjournment, but that these 
privileges shall not protect any member who shall 
be charged with treason, felony, or breach of the 
peace, an order served on a member of the legisla¬ 
ture within the proscribed period requiring him to 
pay a certain amount of money on a civil debt is 
invalid as in violation of the constitutional privi- 
lege.29 

Arrest. The extent of the privilege of freedom 
from arrest accorded members of a state legislature 
is usually regulated by statute,and a member of 
a state legislature has been held not to be privileged 
from arrest where the charge is a commission of a 
criminal offense.^^ The constitutional privilege of 
senators and assemblymen from arrest in all cases 
“except treason, felony, and breach of the peace”, 
while going to, attending, or returning from ses¬ 
sions of the legislature, confers a privilege from 
arrest only in civil cases,since the quoted words 
of exception are broad enough to include all crimes 
within the exception to the privilege.33 It is, how¬ 
ever, quite generally held that members of state 
legislative bodies are exempt from arrest in civil 
cases while engaged in legislative duties,3^ but the 


privilege dissolves when the member asserting it 
is disloyal to the duties of his membership,35 and a 
legislator is not privileged from arrest for dis¬ 
obedience of a subpoena to appear before a com¬ 
mittee of his legislature.35 In any event the serv¬ 
ice of a subpoena requiring attendance before a 
legislative committee is not an “arrest** within the 
contemplation of statutes exempting members of the 
legislature from arrest in a civil action or proceed¬ 
ing ;37 nor is a sherifPs execution of a warrant to 
apprehend a defaulting witness and bring him be¬ 
fore a legislative committee an arrest “in a civil ac¬ 
tion or proceeding.**®® A legislator’s privilege or 
exemption from arrest is subject to waiver.®® 

Personal liability for official acts. When mem¬ 
bers of a state legislature are in session, they act in 
a strictly oflBcial capacity,^® and incur no personal 
liability for the ill effect of bad legislation,or of 
other official acts authorized by the body of which 
they are members,^® and the remedy against such 
unwise acts is to be found not in the courts but at 
the polls.^® In determining the civil liability of 
members of a legislative committee for their ac¬ 
tions, the courts will decide merely whether or not 
the committee was acting within its province 
and, where defendants in a civil action are sued 
for acts as legislators, the legislator’s privilege to 
be free from arrest or dvil process deserves greater 
respect than where an official acting on behalf of 
the legislature is sued or where the legislature seeks 
the affirmative aid of the courts to assert privi¬ 
lege.^® Where plaintiff has circulated a petition 
to persuade the legislature of a state not to ap¬ 
propriate further funds for one of its committees 
and in such petition has made charges against the 
committee, the latter and its individual members 
are justified in calling plaintiff before them and 


S8. Mich.—^Fuller v. Barton, 208 N. 

W. 696. 234 Mich. 640. 

69 C.J. p 87 note 54. 

27. Ohio.—^Walsh v- Mooney, 83 
Ohio Cir.Ct. 214. 

59 C.J. p 87 note 55. 

28. Neb.—Berlet v. Weary. 93 N.W. 
238. 67 Neb. 75, 108 Am.S.R. 616, 
60 L..R.A. 609. 

59 C.J. p 87 note 56. 

29. S.C.—Bomar v. Gantt, 166 S.R 
90, 167 S.C. 139. 

30. N.T.—Corey v. Bussell. 4 Wend. 
204. 

5 C.J. p 468 note 75. 

31. Cal .—Kx parte Emmett, 7 P.2d 
1096. 120 Cal.App. 349. 

32. Cal.—^Ex parte Emmett, supra. 

33. Cal.—^Ez parte Emmett, supra. 

34. N.Y.—^In re Potter, 65 Barb. 625. 

6 C.J. p 468 note 78. 


35. N.T.—^People ex rel. Hastlngrs v- 
Hofstadter, 180 N.E. 106, 258 N.T. 
425. 

36. N.T.—People ex rel. Hastings v. 
Hofstadter, supra. 

Assertion against legislature 
Legislator's privilege from arrest 
cannot be asserted agrainst legisla¬ 
ture Itself.—^People ex reL Hastings 
V. Hofstadter, supra. 

37. N.T.—People ex reL Hastings v. 
Hofstadter, supra. 

38. N.T.—^People ex reL Hastings v. 
Hofstadter, supreu 

39. Me.—Elallock v. Elward, 108 A. 
256, 118 Me. 346, 8 AJj.B. 750. 

Flea of not guilty 
If a legislator could be said to 
have any privilege from arrest for 
assault and battery, he waived it| 
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. by going to trial on a plea of not 
I guilty, and request of instruction 
in language of constitution was not 
sufficient claiming of privilege.—^Ex 
parte Emmett, 7 P.2d 1096, 120 Cal. 
App. 349. 

40. La.—Shirley v. Town of Winn- 
field, App., 41 So.2d 136. 

41. La.—Shirley v. Town of Wlnn- 
fleld, supra. 

42. La.—Shirley v. Town of Wlnn- 
fleld, supra. 

43. La.—Shirley v. Town of Winn- 
fleld, supra. 

44b U.S.—^Tenney v. Brandhove, Cal., 
71 act. 783, 841 U.S. 367, 95 L.Ed. 
1019, rehearing denied 72 S.Ct. 20, 
842 U.S. 843, 96 L.Ed. 687. 

45. U.S.—Tenney v. Brandhove^ su¬ 
pra. 
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examining him so that they are not open to civil ©Went of h!8 office antf is controlled by constitutional 
liability for such conduct*® *‘**“*'”^ provision.. 

Provision for protest. Under a constitutional "Sfht of a legislator to salary is not based 

provision that a member of either house of the services but arises as an incident of title 

legislature shall have the liberty to dissent from or ^he office, 60 and generally speaking is controlled 
protest against any act or resolution which he may constitutional and statutory provisions.®! In 
think injurious to the public, or to an individual, ascertaining the meaning of the word compensa- 
and have the reason for his dissent duly entered, as used in constitutional provisions relating 

the words “act” and “resolution” connote any pro- compensation of members of the legislature, 

ceeding in the legislative process on which a vote ^course may be had to other sections and language 

has been favorably taken,*! and the word “act” the constitution.82 Where in separate arUcles 
comprehends the term “bill” after the question has constitution regulates the compensation of pub- 

been taken and received a passing vote.*® The time “e“l>e«-s of the legislature, *e 

for protestation, and the nature and extent thereof, provisions relating to public officers are inapplicab e 
are subject to the rule of the body under its rule- legislators.®* Where the compensation of a 
making power as prescribed in the constitution.** legislator is fixed by express provision of the con¬ 
stitution, it cannot be changed by statute;®* and 
§ 36. — Compensation the member may receive only the compensation set 

a. In general by the constitution.^® 

b. Per diem salary and mileage constitutional provisions the legisla- 

c. xpenses change the compensation of its mem- 

a. In General bers during their term of office,5® but under a con- 

A legislator's right to compensation arises as an In- stitutional provision that the Compensation of sen- 

ellng and postagre allowance waa enti¬ 
tled to nothing more.—Godfrey v. 

Hunter. 180 S.E. 468, 176 S.C. 442. 

52. S.C.—Scroggle v. Scarborough. 

160 S.E. 696, 162 S.C. 218. 

53. S.C.—Scroggie v. Scarborough, 
supra. 

54. Ala.—Hall v. Blan. 148 So. 601, 

227 Ala. 64. 

Colo.—In re Interrogatories by the 
Governor as to Senate Bill No. 26, 

180 P.2d 1018, 116 Colo. 318. 

Fla.—^Advisory Opinion to Governor, 

22 So.2d 398, 156 Fla. 48. 

59 C.J. p 88 note 58. 

Defeat of proposed amendment 

The general assembly may not 
provide subsistence and travel allow¬ 
ance for its members in excess of 
or in addition to the compensation 
fixed by constitution, particularly 
where proposed constitutional amend¬ 
ment to augment such compensation 
by expense allowance has been de¬ 
feated in recent general election.— 

In re Advisory Opinion, 41 S.E.2d 
749, 227 N.C. 705. 

Maldng legislators judges as to right 
to oompensatioxL 

Under senate bill providing tiiat 
each member of the general assem- 
salary of its members, and that as- bly shall be paid ten dollars as ex- 
semblymen should receive same com- penses for each day he is in attend- 
pensation for extra session as for ance or is excused for illness, the 
regular session, and code fixed com- assembly becomes the sole judge of Where amended statute provided 
pensation at four hundred dollars per when the member is in attendance that, in lieu of stationery, a fifty 
session, plus allowance for traveling and when not and when he should bo dollar allowance should be made to 
and postage, assemblymen were pay- excused because of Illness and when each member of general assembly in- 
able on per diem basis, and member not, and to such extent, future gen- eluding lieutenant governor, emorgen- 
who received t en dollars per day for eral assemblies would fix the com- cy Joint resolution providing for an 
attendance at extra session and trav- pensation of their own members in allowance of three hundred dollars 
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48. U.S.—^Tenney v. Brandhove, su¬ 
pra. 

47. Ala.—In re Opinion of the Jus¬ 
tices, 41 So.2d 769, 252 Ala. 493. 

48. Ala.—In re Opinion of the Jus¬ 
tices, supra. 

49. Ala.—In re Opinion of the Jus¬ 
tices, supra. 

50. Ill.—^People ex rel. Douglas v. 
Barrett, 19 N.E.2d 340, 370 Ill. 
464. 

51. Wash.—State v. Clausen, 253 P. 
805, 142 Wash. 450. 

59 C.J. p 88 note 57. 

Pensions and retirement system for 
members of legislature see infra § 
94. 

Extra session 

Appropriation bill providing that 
each member of general assembly 
should receive as ''expense allow¬ 
ance" the sum of ten dollars per day 
for each day's service rendered at 
extraordinary session of general as¬ 
sembly was intended to provide for 
the payment of compensation of the 
members; and, where constitution 
provided that assemblymen should 
not receive compensation for more 
than forty days of any session, that 
no assembly should increase per diem 


direct violation of constitutional pro¬ 
vision that no general assembly shall 
fix its own compensation.—^In re In¬ 
terrogatories by the Governor as to 
Senate Bill No. 26, 180 P.2d 1018, 116 
Colo. 318. 

55. Ala.—State Docks Commission v. 
State ex rel. Jones, 150 So. 537, 
227 Ala. 521. 

N.H.—Opinion of the Justices, 65 A. 
2d 45, 95 N.H. 552—Opinion of the 
Justices, 64 A.2d 204, 96 N.H. 538. 
59 C.J. p 88 note 59. 

56. Colo.—^In re Interrogatories by 
the Governor as to Senate Bill No. 
26, 180 P.2d 1018, 116 Colo. 318. 

S.C.—Scroggie v. Bates, 48 S.E.2d 
634, 213 S.C. 141. 

59 C.J. p 88 note 60. 

Changing officers’ compensation dur¬ 
ing term generally see Officers S 96. 
Public officers 

(1) Members of the legrislature are 
"public officers" within constitutional 
provision that compensation of public 
officers shall not be increased or dim¬ 
inished during their terms of office. 
—State ex rel. Todd v. Telle, 110 P.2d 
162, 7 Wash.2d 443—69 aj. p 88 note 

60 [a]. 

(2) Members of legislature as state 
or public officers generally see supra 
§ 32 a. 

Expense aUowauoe 
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ators and representatives shall he a certain sum 
and that no increase shall be prescribed to take 
effect during the term for which the members of 
the existing legislature may have been elected, the 
legislature may increase the compensation of its 
members, to take effect at the next ensuing term.57 
A constitutional provision prohibiting the general 
assembly from granting extra compensation to any 
public officer after service has been rendered is not 
violated by an act appropriating to his widow the 
salary which would have been paid to a legislator 
if he had not died before taking the oath of of- 
fice.58 

Certificate of attendance. Under statutes provid¬ 
ing that members of the legislature shall be en¬ 
titled to a warrant for their compensation on pre¬ 
sentation of a certificate of the presiding or other 
officer of their attendance or services, such certifi¬ 
cate is not necessarily conclusive as to their right 
to compensation.59 

Filing of claims. Failure to file claims for ex¬ 
pense money within the time prescribed by statute 
will preclude a legislator from recovery thereof.®® 

Statutes providing for pay days for employees of 
the state department and of state contractors are 
inapplicable to members of the state legislature 
whose compensation is fixed and who exist as public 
officers by virtue of direct constitutional provi- 
sion.®! 

b. Per Diem Salary and Mileage 

A legislator Is not entitled to a per diem salary and 
mileage expenses for attendance at an Illegally convened 
session of the legislature, and will ordinarily be denied 
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a per diem salary for periods during which the legisla¬ 
ture Is in recess. 

A legislator is not entitled to a per diem salary 
and mileage expenses for attendance on a session 
of the legislature which is not legally convened.®^ 
Members are not ordinarily entitled to per diem 
compensation during recess due to adjournment 
during the session,®® and legislators are not entitled 
to a per diem salary for committee work performed 
after adjournment.®^ Under a provision fixing a 
per diem compensation for the services of legisla¬ 
tors during the session, the term “during the ses¬ 
sion” means the time during which the legislature 
is assembled at the seat of government in the faith¬ 
ful performance and discharge of its duties as a 
legislative body,®® and the term “sixly days of such 
session” in a similar provision means sixty legisla¬ 
tive working days.®® Constitutional provisions lim¬ 
iting the amount of the per diem salary of legisla¬ 
tors have been held applicable when the legislature 
is convened in extra session.®^ A statute fixing 
the compensation of legislators at an amount not 
greatly in excess of the personal expenses of the 
legislator during his attendance is not void as 
against public policy.®® 

Under constitutional provisions to the effect that 
members of the legislature shall receive a per diem 
salary not exceeding a fixed amount per day for 
a specified portion of the session, and not exceed¬ 
ing a fixed and lesser amount for the remainder of 
the session, the right to the per diem salary for the 
first part of the session is not dependent on a leg¬ 
islator’s attendance,®® but all that is required is 
that the legislature be in session and that claimant 
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for members of ireneraJ assembly and 
five hundred dollars for lieutenant 
governor for postagre, stationery, sup- 
pldes, and stenographic work, and 
stating that such allowances should 
be in lieu of that provided by stat¬ 
ute, violates constitutional provisions 
prohibiting a change In compensation 
of members during a session and pro¬ 
hibiting change in salaries of public 
officers during term.—^Rhoads v. Mil¬ 
ler. 182 S.W.2d 248, 298 Ky. 346. 
Beductloii by oonstitutioaal amend¬ 
ment 

Constitutional amendment reducing 
pay of legislators did not violate pro¬ 
vision that compensation of public 
officers shall not be diminished dur¬ 
ing their terms of office, as applied to 
representatives elected at same gen¬ 
eral election at which people ap¬ 
proved amendment, even if such pro¬ 
vision applied to change by constitu¬ 
tion, where amendment became law 
prior to legrlslative session next after 
election.—^Priser v. EY'Ohmiller, 21 P. 
2d 927, 42 Ariz. 30. ] 


The purpose of constitutional pro¬ 
vision that the general assembly 
shall not increase the per diem of 
its own members during their term 
of office is to prevent members of 
general assembly from fixing a com¬ 
pensation for themselves different 
from that provided by law when they 
offered themselves as candidates, al¬ 
though general assembly is at liberty 
to provide adequate compensation 
for members of each house of an in¬ 
coming general assembly.—Scroggie 
V. Bates, 48 S.E.2d 634, 213 S.a 141. 

67- Minn.—State v. Scott, 117 N.W. 
845, 106 Minn. 513. 

68 - Ill.—^People ex rel. Douglas v. 
Barrett. 19 N.E.2d 840, 370 Ill. 464. 

69. Mo—^Morgan v. Buffington, 21 
Mo. 549. 

59 C.J. p 89 note 63. 

60. Iowa.—Grallamo v. Iiong, 248 N. 
W. 719, 214 Iowa 805. 

61. Arlz.—Sayers v. Cox, 21 P.2d 924, 
42 Ariz. 35- 


62. Okl.—Dyer v. Shaw, 281 P. 776, 
139 Okl. 165. 

59 C.J. p 88 note 62. 

63. Ala.—^Ex parte Pickett, 24 Ala. 
91. 

59 C.J. p 89 note 65. 

64. N.C.—Commercial, etc.. Bank v. 
Worth, 23 S.E. 160, 117 N.a 146, 
80 LuRJL 261. 

65- Okl.—Shaw V. Carter, 297 P. 273, 
. 148 Okl. 67. 

66 . Old.—Shaw ▼. Carter, supra. 

67- Or.—Jory v. Martin, 66 P.2d 1093, 
158 Or. 278. 

68 - Ind.—State v. Bowman, 166 N". 
E. 394, 157 N.E. 723, 199 Ind. 436. 

69. Tex.—Spears v. Sheppard, 150 
S.W.2d 7*69, 136 Tex. 277. 

Absence In military service 
Tex.—Spears v. Sheppard, supra. 
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be a member thereof The per diem salary pro¬ 
vided under such constitutional provisions covers 
and includes all services that may be required of 
members during the entire term of office includ¬ 
ing the time served on committees between ses- 

sions.'^2 

Mileage, The term “mileage,” as used in connec¬ 
tion with compensation of legislators, means an al¬ 
lowance for traveling expenses at a certain rate per 
mile,*^® and imputes the necessity of travel in order 
to become entitled to such a payment.'^^ Statutory 
mileage payments, however, have been regarded as 
compensation rather than reimbursement,^® and 
under this view it is not necessary for a member 
actually to make a trip in order to be entitled to 
mileage.*^® A provision that the members of the 
legislature shall be entitled to mileage of a specified 
amount for expenses in going to and from the as¬ 
sembly will not be construed to authorize the pay¬ 
ment of mileage for each day of the legislative 
session, 77 particularly where a construction to the 
contrary has been placed on the provision for many 
years.7® 

On the other hand, it has been held that, on an 
adjournment of a regular session of the legislature 
to meet again in about a month, a member who 


went to and returned from his home during the 
recess is entitled to mileage.7® Where the provi¬ 
sion is for mileage for miles traveled from the 
member’s place of abode, it has been held that the 
member is not entitled to mileage on his return to 
his home.®® A proviso that no compensation or 
mileage shall be allowed for more than a specified 
number of days’ attendance in any one year does 
not enlarge the right to mileage.®^ Under the usual 
constitutional and statutory provisions regulating 
such matters, legislators may be denied mileage for 
the time during which the legislature is not in 
session,® 2 even though the legislative journals make 
it appear that it has been in session.®® 

Under a constitutional provision to the effect that 
members of the legislature seasonably attending and 
not departing without license shall receive a stated 
sum exclusive of mileage, the legislature in provid¬ 
ing for mileage allowances for its members may 
determine any mileage rate which bears a reason¬ 
able relation to the cost of travel,®^ which may be 
considered the actual cost of transportation, even 
though slightly more or less than the amount ex¬ 
pended by any individual legislator for mileage.®® 
Under such a provision, the legislature may not 
validly grant to its members an allowance which 
is neither compensation nor mileage.®® Under a 


m Tex.—Spears v. Sheppard, su¬ 
pra. 

71- Tex.—Walker v. Baker, 196 S.W. 
2d 824, 145 Tex, 121—Spears v. 
Sheppai^f ISO S.W.2d 769, 136 Tex. 
277. 

72. Tex.—Spears v. Sheppard, supra. 

73. Idaho.—^Reed v. Gallet, 299 iP. 
337, 60 Idaho 638. 

74. Idaho.—^Reed v. Gallet, supra, 
bcurrlnir expense 

Mileage allowance to legislators 
accrues only where members actually 
traverse distance from their respec¬ 
tive homes to capital and thus incur 
expense.—^Reed v, Gallet, supra. 
Stasrlng in oapltol 

Statute allowing mileage to mem¬ 
bers of legrislature for attendance at 
extraordinary session was void as 
to legislators who remained at cap- 
Itol after adjournment of regular ses¬ 
sion pending convening of special 
session on following day.—Reed v. 
Gallet, supra. 

75. Ohio.—^Harbage v. Tracy, 4 Ohio 
Supp. 135, affirmed 28 N.R2d 520, 
64 Ohio App. 151, appeal dismissed 
27 N.E.2d 141, 136 Ohio St. 634. 

76. Ohio.—^BCarbage v. Tracy, supra. 
Onoe a week 

Under statute providing that each 
member of the general assembly shall 
receive legal rate of railroad trans¬ 
portation each way for mileage once 


a week during session to and flrom 
his place of residence, it is not nec¬ 
essary for member actually to make 
trip to and from his home during ses¬ 
sion in order to receive mileage com¬ 
pensation.—^EEarbage v. Tracy, supra, 

77. R.I.—^In re Opinion to (Sovemor, 

85 A. 1056, 35 R.L 166. 

78. R,I.—^In re Opinion to Governor, 
supra. 

79. Ala.—Ex parte Pickett, 24 Ala. 
91. 

80. Me.—^In re Opinion of the Jus¬ 
tices, 69 Me. 596. 

81. R.I.—In re Opinion to Governor, 

86 A. 1056, 36 R.L 166. 

82. Ohio.—^Harbage v. Tracy, 28 N. 
E.2d 520, 64 Ohio App. 161, appeal 
dismissed 27 N.E.2d 141, 136 Ohio 
St. 534. 

83. Ohio.—^Harbage v. Tracy, supra. 

84. N’.H,—In re Opinion of the Jus¬ 
tices, 64 A.2d 204, 95 N.H. 533. 

85. N.H:.—^In re Opinion of the Jus¬ 
tices, supra. 

86. N.H.—^In re Opinion of the Jus¬ 
tices, supra. 

Use of allowance 

A mileage allowance to a member 
of legislature, for travel to and from 
capitol, might be established as reim¬ 
bursement for expense actually In¬ 
curred In travel or it might be fur¬ 
nished as provision for travel con¬ 
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sidered to be proper, leaving to dis¬ 
cretion of recipient use to be made 
of allowance.—^In re Opinion of the 
Justices, 66 A.2d 45, 95 N.H. 552. 

‘TOUeage” 

(1) "Mileage,” as used in constitu¬ 
tional provision limiting compensa¬ 
tion of members of general court, 
does not include payment of expenses 
of members in addition to actual cost 
of transportation; and the general 
court may determine what amount in 
its own Judgment should reasonably 
be paid its members as mileage and 
make its own regulations for pay¬ 
ment thereof, provided such mileage 
allowance bears a reasonable rela¬ 
tion to the cost of travel.—^In re 
Opinion of the Justices, 64 A.2d 204, 
95 N.H. 533. 

(2) Travel, however established, is 
not a constitutional prereauislte to 
right of member of legislature to re¬ 
ceive mileage allowance; and amend¬ 
ment to proposed bill allowing a 
member of legislature mileage for 
each round trip from residence to 
capitol and return providing that fact 
of attendance of a member on any 
legislative day shall be prima facie 
evidence that such member is entitled 
to mileage for such day is constitu¬ 
tional.—^In re Opinion of the Justices, 
66 A.2d 45, 95 N.H. 552. 

Bates 

Rates prescribed In proposed bill 
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constitutional prohibition of a change in the com¬ 
pensation of members of the legislature during the 
terms for which they may have been elected, an 
appropriation for mileage traveled in addition to the 
compensation previously allowed is invalid.®^ 

c. Expenses 

In the absence of a constitutional prohibition the leg¬ 
islature may appropriate funds for the expenses of Its 
members. 

In the absence of express or implied prohibition 
in the constitution, the legislature may appropriate 
funds for the expenses of its members,®® at least 
where there is a basis for a reasonably definite de¬ 
termination of their amount.®® On the other hand, 
a statute providing that members of the legislature 
shall receive a stated per diem salary for their serv¬ 
ices and in addition a stated mileage has been con¬ 
strued as a definite declaration of the amount to be 
received by each member for his services and ex¬ 
penses and as a limitation thereon,®® and, in the 
absence of any other statutory or constitutional pro¬ 
vision granting such right, the legislators may not 
be reimbursed for the expense of subsistence and 
lodging while serving the state.®i A statute ap¬ 
propriating money to pay present members of the 
legislature the amoimt of their expenses for sub¬ 
sistence and lodging will not be construed as a grant 
of the right to such reimbursement where such a 
construction would conflict with a constitutional 
inhibition against changing the fees of public offi¬ 


cers during the term for which they are elected.®® 

Where the constitution prohibits an allowance 
to the legislators for any purpose whatever, except 
a specified sum which is to be in full for all in¬ 
cidental expenses, an appropriation for travel ex¬ 
penses,®® or for telephone tolls,®4 for members of 
the legislature is invalid. Under a constitutional 
provision to the effect that members of the legisla¬ 
ture shall receive annually a stated sum during the 
time for which they have been elected and while 
holding office, and no other allowance or emolu¬ 
ment, directly or indirectly, for any purpose what¬ 
ever, payment to a legislator for his services as 
counsel to a state officer is in violation of such 
constitutional provision.®® In construing a statute 
entitling legislators to actual necessary traveling 
expenses in addition to their salaries, it will be pre¬ 
sumed that the legislature did not intend to in¬ 
crease members' mileage allowances for traveling 
between their homes and the capitol,®® but only to 
provide for reimbursement for their actual living 
expenses while attending sessions of the legisla¬ 
ture.®^ 

Expense allowance as effecting change in com¬ 
pensation. Provisions for payment of personal ex¬ 
penses of legislators have been regarded as in effect 
provisions for their compensation within constitu¬ 
tional prohibitions against legislative changes in 
compensation,®® and statutes allowing reimburse¬ 
ment of legislators for personal expenses have been 


allowing mdleagre to a member of 
lesrislature for each round trip from 
his residence to capitol and return, 
commenciniT at ten cents a mile and 
progrressively decreasing to ei^ht, six 
and five cents a mile in Inverse pro¬ 
portion to lengrth of trip, are suffi¬ 
ciently related to costs of travel as 
to be within constitutional limits.— 
In re Opinion of the Justices, 66 A. 
2d 45, 95 N.H. 552. 1 

Standard table 

The general court should adopt a 
standard mileage table for the pur¬ 
pose of mileage allowances to its 
members, establishing a fixed table 
of distances from each town and 
ward in the state to the state house 
so that each candidate for election 
or re-election to general court may 
know exactly what mileage goes with 
the office.—In re Opinion of the Jus¬ 
tices, 64 A.2d 204, 95 N.H. 633. 

87- m.—Fergus v. Russel, 110 N. 

3L 887, 270 HI. 626. 

88. Tenn.—Peay v. Nolan, 7 S.'W’.2d 

815, 167 Tenn. 222, 60 A.L 1 .R. 408. 
59 C.J. p 89 note 74. 

‘‘Ikeglidative’’ and ‘‘personal” expens¬ 
es 

(1) **The distinction between ex¬ 


penses that are legislative and those 
that are personal is that legislative 
expenses are those that are neces¬ 
sary to enable the Legislature to 
properly perform its functions, while 
those that are personal are those 
that must be incurred by a member 
of the Legislature in order to be 
present at the place of meeting—ex¬ 
penses for his personal comfort and 
convenience, which have nothing to 
do with the performance of his duty 
as a member of the Legislature. 
Persona] expenses are those incurred 
for rooms, meals, laundry, communi- 
I cations with their homes, and other 
things of like character.” 

Iow€u—Gallamo v. Long, 243 N.W. 

719, 722, 214 Iowa 805. 

Kan.—State v. Turner, 233 P. 610, 
611, 117 Kan. 766. 

Mich,—Perris v. Aten, 28 N.W.2d 
899, 901, 318 Mich. 528. 

(2) Other decisions with respect to 
legislative and personal expenses see 
69 C.J. p 89 note 74 £a]. 

Audit of claims 

Claims for state legislators* living 
expenses under statute requiring pay¬ 
ment thereof In same manner as leg¬ 
islators* regular per diem salary and 
appropriating money therefor are au- ] 
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idited, approved, and directed to be 
I paid by legislature, and, hence, need 
not be audited and approved by state 
auditor or state auditing board.— 
State ex rel. Johnson v. Baker, 21 N. 
W.2d 355, 74 N.D. 244. 

88. Tenn.—^Peay v. Graham, 35 S.W. 

2d 568, 162 Tenn. 153. 

59 C.J. p 89 note 75. 

90. Idaho.—^Peck v. State, 120 P.2d 
820, 63 Idaho 375. 

9L Idako.—Peck v. State, supra. 

92. Idaho.—Peck v. State, supra. 

93. HI.—^Fergus v. Russel, 110 N.B. 
887, 270 Ill. 626. 

94. Ill.—^Fergus v. Russel, 110 N.B. 
130, 270 HL 304, Ann.Cas.l916B 
1120 . 

95. N.J.—Wilentz ex rel. Golat v. 
Stanger, 80 A.2d 885, 129 N.J.Law 
606. 

98. Cal.—Collins v. Riley, 162 P.2d 
169, 24 Cal.2d 912. 

97. Cal.—Collins v. Riley, supra. 

Botel room rent and meals held in¬ 
cluded among actual living expenses. 
—Collins V. Riley, supra. 

98- Iowa.—Gallarno v. Long, 243 N 
W. 719, 214 Iowa 806. 



81 C.J.S. 


STATES 


held invalid as violating a constitutional prohibi¬ 
tion of increases in compensation,®® or as contra¬ 
vening a constitutional limitation of compensation 
to mileage and a per diem salary A On the other 
hand, it has been held under similar constitutional 
provisions that an expense allowance is not part 
of a legislator’s compensation within the rules 
against a legislative change of compensation,® that 
it is neither “pay” nor “perquisite” within the mean¬ 
ing of a constitutional limitation thereof,® that such 
an allowance is not a violation of provisions against 
an increase of compensation,^ and that it is not a 
grant of “compensation” within the meaning of a 
prohibition of the grant of extra compensation after 
rendition of services.^ Statutes granting legisla¬ 
tors an allowance for actual living expenses while 
attending sessions of the legislature have been 
construed as not an improper increase in their 
compensation under constitutional limitations on the 
amount allowable for services and mileage,® but as 
merely reimbursement for actual cash outlays in¬ 
curred while living away from home in the per¬ 
formance of duty,*^ and such a statute is not open 
to valid attack on the ground that subsequent legis¬ 
latures might grant excessive allowances for such 
expenses,® or that refusal of the voters to approve 
a constitutional amendment authorizing the legis¬ 
lature to raise or lower its own salary constituted 
a rejection of the subject matter of the subsequently 
enacted statute.® Other authorities construing sim¬ 
ilar provisions have held that the legislature 


§ 36 

may authorize reimbursement for expenses of its 
members while performing duties imposed on them 
by statute,^® but that, where, under the guise of an 
expense allowance, the legislature passes a statute 
in effect increasing the compensation of its present 
members, such statute is void.^^ 

Constitutional provisions that members of the 
legislature shall receive a fixed compensation to be 
prescribed by law and no other allowance or per¬ 
quisite in payment of postage or otherwise are de¬ 
signed to provide a compensation fixed and not 
changeable during the term of office.^® Under such 
a provision an “allowance” has been defined as a 
sum granted as reimbursement, a bounty and a 
“perquisite” as something gained from a place of 
employment over and above the ordinary salary 
for services rendered,!^ especially a fee allowed 
by law to an officer for a specific service,over 
and above his fixed compensation. Reimbursement 
of members of the legislature for their actual ex¬ 
penses is neither a perquisite^® nor an allowance!^ 
of the sort condemned by the constitution, since the 
fixed compensation of a legislator consists of salary 
plus mileage,!® and the constitution does not con¬ 
fine a legislator to “salar 3 r” but to a fixed “com¬ 
pensation.”!® 

Under a constitutional provision that the com¬ 
pensation of legislators shall be a stated per diem 
salary and that they shall be entitled to no further 
compensation than as specified in a section of the 


99. Ohio.—state ex rel. Boyd v. 
Tracy, 190 N.E. 463, 128 Ohio St 
242. 

1. Iowa.—Gallarno v. Long:, 243 N. 
W. 719, 214 Iowa 805. 

59 C.J. p 89 note 78. 

2. S.D.—Christopherson v. Reeves, 
184 N.W. 1015, 44 S.D. 634. 

59 C.J. p 90 note 79. 

3. S.D.—Christopherson t. Reeves, 
supra. 

4. Ariz.—^Earhart v. Frohmiller, 178 
P.2d 436, 65 Ariz. 221. 

Wash.—State ex rel. Todd v. Telle, 
110 P.2d 162, 7 Wash.2d 443. 

5. S.D.—Christopherson v. Reeves, 
184 N.W. 1015, 44 S.D. 634. 

6. Cal.—Collins v. Riley, 152 P.2d 
169, 24 Cal.2d 912. 

Wash.—State ex rel. Todd v. Telle, 
110 P.2d 162, 7 Wash.2d 443. 

The docbrlne of expressio nnliLs est 
exclUBio alterins does not apply to 
constitutional provision with respect 
to compensation and traveling ex¬ 
penses to be allowed members of leg¬ 
islature so as to preclude legrislature 
from enacting a statute appropriating 
money to reimburse members of leg^ 
islature for their expenses for sub¬ 


sistence and lodging while absent 
from their usual places of residence 
in service of the state.—State ex reL 
Todd V. Telle, supra. 

Implioatloii unjustifled 
A limitation on power of legisla¬ 
ture to pass a statute reimbursing its 
members for their expenditures for 
lodging and subsistence while away 
from their homes in service of the 
state cannot by implication be read 
into constitutional provision concern¬ 
ing compensation and allowance for 
traveling expenses of members of 
legislature.—State ex rel. Todd v. 
Telle, supra. 

7. Cal.—Collins v. Riley, 162 P.2d 
169, 24 Cal.2d 912. 

8. Wash.—State ex reL Todd v. 

Telle. 110 P.2d 162, 7 Wash.2d 443. 

9. WsLsh. —State ex reL Todd v. 

Telle, supra. 

10. S.C.—Scroggie v. Bates, 48 S.E. 

2d 634, 213 S.C. —Scroggie v. 

Scarborough, 160 S.E. 596, 162 S.C. 
218. 

11. S.C.—Scroggie v. Bates, 48 S.B. 
2d 634, 213 S.a 141. 

12. Ohio.—State ex rel. Herbage y. 
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Ferguson, 36 N.E.2d 500, 68 Ohio 
App. 189, appeal dismissed 37 N.E. 
2d 544, 138 Ohio St. 617. 

13. Ohio.—State ex rel. Harbage v. 
Ferguson, supra. 

14. Ohio.—State ex rel. Harbage v. 
Ferguson, supra. 

15. Ohio.—State ex reL Harbage v 
Ferguson, supra. 

16. Ohio.—State ex rel. Harbage v. 
Ferguson, supra. 

17. Travel ‘'aUowaace"' 

The statutory provision that each 
member of legislature shall receive 
travel allowance of five cents a mile 
from and to his place of residence 
once a week during sessions in ad¬ 
dition to his salary is not void as 
violating constitutional provision 
that such member shall receive fixed 
compensation prescribed by law and 
no other allowance, since such travel 
allowance is reimbursement for trav¬ 
el expenses.—State ex rel. Harbage 
V. Ferguson, supra. 

18. Ohio.—State ex rel. BCarbage v. 
Ferguson, supra. 

19. Ohio.—State ex reL Harbage v. 
Ferguson, supra. 
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constitution which expressly permits them a stated 
mileage and certain copies of laws, journals, and 
documents, but expressly forbids receipt of "per¬ 
quisites of the ofl5ce not expressly authorized by 
this constitution,” expenses incurred in performance 
of official legislative duties are allowable,^^ but 
purely personal expenses of the legislator are not.2i 
Under an amendment to the constitution providing 
that the compensation and expenses of legislators 
shall be as determined by law, provided no change 
shall be effective during the term of office for which 
the legislature making the change was elected, an 
expense allowance may be valid for future legis¬ 
latures whether regarded as reimbursement for ex¬ 
penses or as additional salary.22 

Extra session. A constitutional provision that 
the general assembly may provide for the expenses 
of an extra or special session and other matters in¬ 
cident thereto does not authorize it to provide for 
personal expenses of members attending such ses¬ 
sion, either as expenses of the session or as reason¬ 
ably incident thereto.23 

Services as members of comwnttee after adjourn¬ 
ment. While it has been held that a provision of 
the constitution fixing the compensation of members 
of the legislature precludes the fixing of the salary 
of a committee with power to meet after the ad¬ 
journment of the legislature at an amount different 
from that fixed by the constitution,^^ and that, 
where a constitution permits a per diem only during 
the session of the legislature, the members of the 
legislative committee are not entitled to a per diem 
for services rendered after adjournment, as dis¬ 
cussed supra subdivision b of this section, it has 
also been held that, where members are serving not 
as members of the legislature in session, but as a 
committee of the legislature after the adjourn¬ 


ment of the session, their compensation, not having 
been limited by the constitution, may be fixed at 
such sum as the legislature sees proper.25 

§ 37. Sessions 

a. In general 

b. Joint sessions 

c. Extra or special sessions 

cL Adjournment and recess 

a. In Gleneral 

It Is only when both houses are lawfully assembled 
that they constitute the legislature of the state. The 
legislature may not provide for the holding of reguiar 
sessions other than as prescribed by the constitution. 

It is only when both houses are lawfully assembled 
that they constitute the legislature of the state.^®- 
The legislature usually sits at the seat of govern¬ 
ment, but provision is sometimes made for as¬ 
sembling elsewhere, when, because of extraordinary- 
conditions, it is not practicable to assemble at the 

seat of govemment.^7 

Regular or stated sessions. The courts have con¬ 
strued and applied provisions of the constitutions, 
prescribing the terms of the legislature, and gen¬ 
erally providmg for annual or biennial sessions, to- 
begin at a designated time,*8 and not to continue* 
longer than a stated number of days,^® with a fur¬ 
ther provision for a prolongation of the session by 
the concurrent action of both houses. 3® The legis¬ 
lature may not provide for the holding of regular- 
sessions other than as provided for by the consti- 
tution.3i In the absence of a constitutional in¬ 
hibition, one branch of the legislature may sit when. 
the other is not in session.32 The legislature is not 
a continuing body, as discussed supra § 29, but each* 
session thereof is composed of a new body, separate - 


ao. Klch.—^Ferris v. Aten, 28 N.W. 
2d 899, 318 Mich. 528. 

ai. Mich.—^Ferris v. Aten, supra, 

aa, Mich.—^Romano v. Aten, 35 N.W. 
2d 701, 323 Mich. 533. 

as. Ohio.—State ex rel. Boyd v. 
Tracy, 190 N.E. 463, 128 Ohio St. 
242. 

a4. Okl.—State r. Childers, 215 P. 
773, 90 OkL 11. 

as. Ark.—^Russell v. Cone, 272 S. 
W. 678, 168 Ark. 989. 

. 26. N.J.—Ex parte Hagrue, 147 A. 
220, 105 N.J.Eq. 134. 

27- Ky.—^Taylor v. Beckhan, 56 S. 
W. 177, 108 Ky. 278, 21 Ky.L. 1735, 
94 Ani.S.R. 357, 49 I 1 .R.A. 258, er¬ 
ror dismissed 20 S.Ct. 890, 1009, 178 
U.S. 548, 44 L.£d. 1187. 


28. Ala.—In re Opinion of the Jus¬ 
tices, 53 So.2d 740, 256 Ala. 154. 

59 C.J. p 90 note 86. 

BednotLon of period 
Where constitution authorized reg¬ 
ular biennial sessions of the legisla¬ 
ture, proviso that legislature should 
convene on first Tuesday in May of 
1947 and on first Tuesday in May of 
each second year thereafter until date 
of meeting shall have been changed 
by act of legislature and approved by 
governor was not susceptible of con¬ 
struction that by enactment legisla¬ 
ture could reduce biennial period to 
permit it to hold annual sessions or 
any other sessions less than the two- 
year period prescribed.—Opinion of 
the Justices, supra. 

29. Ala.—^In re Opinions of the Jus¬ 
tices, 113 So. 621, 216 Ala. 545. 

59 C.J. p 90 note 87. 
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XdxnitatloiL of power 

The constitutional provision that, 
after the first legislature, sessions- 
shall not be more than sixty days, is ■ 
a limitation on the power of enacting 
laws.—^tate ex reL Robinson v. Flu¬ 
ent, 191 P.2d 241, SO Wash.2d 194, 
certiorari denied Washington > Pen-- 
Sion Union v. State of Wash, ex rel. 
Robinson, 69 S.Ct 66, 335 U.S. 844,. 
93 Jj.'Ed. 394. 

30. Ky.—Speed v. Crawford, 3 Mete.. 
207. 

59 C.J. p 90 note 88. 

31. Ala.—^In re Opinion of the Jus- • 
tices, 53 So.2d 740, 256 Ala. 154. 

32. Ala.—^In re Opinions of the Jusi- 
tices, 113 So. 621, 211)^ Ala. 545.. 

59 C.J. p 90 note 89 l 
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from its predecessor, where all or some of the mem¬ 
bers are newly elected for each regular session.^s 

b. Joint Sessions 

For certain purposes the two branches of the legis¬ 
lature sit In Joint session. 

“Joint session,” as used in relation to a legisla¬ 
ture, is a term which has a well recognized mean¬ 
ing, and implies the meeting together and com¬ 
mingling of the two houses, which, when so met 
and commingled, act as one body.^^ For certain 
purposes the two branches of the legislature sit in 
joint session,36 the right so to sit is a limited 
constitutional right and cannot be augmented by the 
legislature.*® There must be a proper call or no¬ 
tice of a joint convention of the legislature,**^ and 
where each house must decide on a joint conven¬ 
tion, a joint convention called by the governor is 
illegal, in the absence of resolution of both houses 
therefor and proper legal notice to their members.** 
The legislature may at a joint session exercise only 
such powers as are authorized by the constitution,** 
and the constitutional system of checks and balances 
cannot be evaded by the senate or assembly resort¬ 
ing to a joint session for inquisitional purposes.^* 

c. Extra or Special Sessions 

(1) In general 

(2) Power of legislature to convene 
(1) In General 

A special session of the legislature Is a ^'session’' 
t>f the legislative assednbly but separate and Independent 
from a regular session. Extra or special sessions may 
be called by the governor under constitutional authority. 
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and he may be vested with discretion In such respect 
not subject to challenge or review by the courts. 

A “special session” of the legislative assembly 
pursuant to the constitution is a “session” of the 
legislative assemblybut an extra or special ses¬ 
sion should be treated as separate and independent 
from a regular session.^* Extra or special sessions 
may be called by the governor under constitutional 
authority,4* and where the constitution authorizes 
the calling of such sessions by him, he is the sole 
judge as to whether or not occasion for such ses¬ 
sion exists,^^ and the exercise of his discretion 
is not subject to challenge or review by the courts.^® 
The governor may convene the legislature into a 
special session during the recess of a regular 
term,4® without regard to the duration of the re- 
cess,^^ or during a recess of a special session pre¬ 
viously called by him.^* 

A proclamation calling a special session of the 
legislature has been held to be irrevocable,^* but 
there is also authority to the contrary.®* The gov¬ 
ernor may in his discretion revoke a call for a 
special session by proclamation issued prior to con¬ 
vening of the legislature pursuant to the original 
proclamation, and the revocation will not preclude 
the governor from issuing a new proclamation to 
convene the legislature in special session at a date 
certain, if and when in his judgment occasion may 
require, even though such call is for the same 
cause.®^ Where, however, the governor has issued 
a proclamation to the members of the legislature 
to convene on a certain date in special session, he 
has no power, without revoking such call, to post- 
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as. Cal.—^Petition of Special Assem¬ 
bly Interim Committee on Public 
Morals of California Legislature, 
90 P.2d 804, 13 Cal.2d 497. 

34. EAn.—Snow v. Hudson, 48 P. 
260, 56 Kan. 378, 886. 

Tenn.—^Richardson v. Toung, 125 S. 
W. 664, 681, 122 Tenn. 471. 

35. Kan.—Snow v. Hudson, 48 P. 260, 
56 Kan. 378. 

Me.—Opinion of Justices, 6 Me. 514. 

36. H.J.—^Ex parte Hague, 147 A. 
220, 105 N.J.E(i. 134. 

37. Mich.—Wilson v. Atwood, 258 H. 
W. 773, 270 Mich. 817. 

38. Mich.—^Wilson v. Atwood, supra. 

39. N.J.—^Ex parte Hague, 144 A. 
546, 104 N.J.Eq. 31, affirmed 145 A. 
618, 104 N.J.Ea. 369. 

40. N*.J.—^Ex parte Hague, 147 A. 
220, 105 H.J.Eq. 134, affirmed 150 A. 
822, 9 N.XMisc. 89. 

41. N.D.—State v.-Olson, 176 H.W. 
528, 44 N,i:i...614. 


42. Ala.—^In re Opinions of the Jus¬ 
tices, 132 So. 311, 222 Ala. 353. 

59 C.J. p 91 note 1. 

43. BxoliulvQ power 

Nev.—In re Platz, 108 P.2d 858, 60 
Nev. 296. 

44. La.—Oorpns Juris dted la Wil¬ 
liams V. Guerre, 162 So. 609, 616, 
182 La. 745. 

Me.—^In re Opinion of the Justices, 12 
A.2d 418, 136 Me. 58L 
69 C.J. p 91 note 93. 

45. La.—Corpus Jnrls dted la Wil¬ 
liams y. Guerre, 162 So. 609, 616, 
182 La. 745. 

Me.—^In re Opinion of the Justices, 
12 A.2d 418, 136 Me. 581. 

59 C.J. p 91 note 94. 

46. Ala.—^In re Opinions of the Jus¬ 
tices. 182 So. 311, 222 Ala. 353. 

Oonstitatloaal amendment 
The authority of the governor to 
call an extraordinary session of the 
legislature during recess of a regu¬ 
lar session Is not affected by the con¬ 
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stitutional amendment changing ses¬ 
sions of legislature from calendar to 
legrislative days.—^In re Opinion of 
the Justices, 80 So.2d 391, 249 Ala. 
158. 

47. Ala.—^In re Opinion of the Jus¬ 
tices, supra. 

48. Me.—^In re Question and Answer, 
14 A.2d 11, 137 Me. 387. 

49. Neb.—Case of Tennant, 8 Neb. 
409. 

50. Ky.—^Royster v. Brock, 79 S.W. 
2d 707, 258 Ky. 146. 

Gall made by llentenaat governor 
On his return to the state, the gov¬ 
ernor is powerless to revoke a caU 
for an extraordinary session of the 
legislature made by the lieutenant 
governor, notwithstanding the mem¬ 
bers of the legislature have not met 
or organized.—^Royster v. Brodc, su¬ 
pra. 

51. Me.^In re Opinion of the Jus¬ 
tices, 12 A.2d 418, 136 Me. 531. 
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pone the convention of the legislature to an unde¬ 
termined future date.52 

The governor is required, under some constitu¬ 
tional provisions, to state, in his proclamation, the 
purpose for which extra or special sessions have 
been called,53 and the power of the legislature to 
legislate when convened in such sessions is subject 
to the limitations imposed by the state constitu- 
tion,54 as is the business to be considered by the 
legislature at such sessions.55 

(2) .Power of Legislature to Convene 

The legislature Is possessed of no Inherent power to 
convene itself in extraordinary session for any purpose, 
but such power may be conferred by constitutional pro¬ 
vision and exercised by appropriate expression of legis¬ 
lative determination of necessity that it assemble at a 
specified time during the future and before expiration 
of the term of its members. 

Generally, the legislature is possessed of no in¬ 
herent power to convene itself in extraordinary 
session for any purpose,®® and, where the constitu¬ 
tion vests exdusive power in the governor to call 
special sessions of the legislature, the legislature 
has no authority to convene itself at other than 
regular sessions,®^ and if it does so, such session 
is void.®* Under some constitutional provisions, 
however, power is conferred on the legislature to 
convene itself in special session,®* notwithstanding 
the power of the governor to call the legislature 
together sooner than the time to which it may be 


adjourned or prorogued;®® and such power can¬ 
not be lost by nonusage.®^ Under certain provi¬ 
sions, while the legislature has power to convene 
specially of its own volition without consent of the 
governor,®* the governor may have authority to- 
postpone the reassembling of the legislature for a 
specified time.®* 

The power of the legislature to convene itself in 
special session may be exercised by appropriate ex¬ 
pression of legislative determination of necessity 
that it assemble at a specified time during the future 
and before expiration of the term of its members.®^ 
While the judgment of the legislature that the ne- 
cessi^ exists for it to reconvene imports a personal 
responsibility on the part of the members which 
cannot be transferred to its presiding officer,®® the 
legislature may be authorized to assemble on peti¬ 
tion of the majority or other designated proportion 
of the members, provided appropriate action to that 
end has been taken by the legislature.®® The legis¬ 
lature by joint resolution or rule may prescribe the 
means for expression by its members of their prefer¬ 
ence as to the date of assembly,®^ and convene itself 
on the date preferred by a majority of its mem¬ 
bers.®* 

Generally the power of the legislature with re¬ 
spect to special sessions must be exercised by it 
while in session,®* but the absence of adjudication 
in advance during a regular session that it is neces- 


52. Me.—^In re Opinion of the Jus¬ 
tices, supra. 

53. Pa.—In re Likins, 72 A. 858, 223 
Pa. 456. 

59 C.J. p 91 note 97. 

54. Pla.—^In re Advisory Opinion to 
the Governor, 59 So. 782. 64 Fla. 
16. 

Pa.—Commonwealth v. Umberser, 
Com.Pl., 9 Sch.Lesr.Re?. 292. 

59 CmT. p 91 note 98. 

55. Nev.—In re Plat^ 108 P.2d 858, 
60 Nev. 296. 

59 C.J. p 91 note 99. 

Ck>veraor has ezolnslve powor, un¬ 
der some constitutional provisions, 
to designate what subject of legis¬ 
lative business shall be transacted at 
special session called by him.—^In re 
Plats, supra. 

56. OkL—Dyer r. Shaw, 281 P. 776, 
189 Okl. 165—Simpson v. Hill, 263 
P. 685, 128 Okl. 269, 56 A.L.H. 706. 

57- Tex.—Walker v. Baker, 196 S.W. 

2d 824, 145 Tex. 121. 

Aeoess appointmants 
The senate has no power to con¬ 
vene itself to pass on crovernor's re¬ 
cess appointments in order to prevent 
allegedly unworthy persons from be- 
ins placed or oontinulns in high of¬ 


fice to detriment of the state, in view 
of constitutional provision that in 
effect rests the matter of special ses¬ 
sions exclusively in the governor’s 
Judgment and discretion, since, where 
the means for the exercise of a 
granted power are given by the con¬ 
stitution, no other or different means 
can be implied, as being more effectu¬ 
al or convenient.—Walker v. Baker, 
supra. 

58. Tex.—Weaker v. Baker, supra. 

59. Mass.—^In re Opinion of the Jus¬ 
tices, 8 KJB.2d 218, 294 Mass. 628. 

Power not diminished by other pzovU 
slons 

The power conferred on general 
court to convene under constitution¬ 
al provision that genercJ court shall 
assemble at such times other than 
regular sessions thereof as they shall 
Judge necessary is not cut down by 
other constitutional provisions as to 
recesses, adjournment, or proroga¬ 
tions.—^In re Opinion of the Justices, 
22 N’.E.2d 261, 803 Mass. 664. 

60. Mass.—^In re Opinion of the Jus¬ 
tices, 22 N.£.2d 261, 803 Mass. 664. 

6L Mass.—In re Opinion of the Jus¬ 
tices, 8 N.E.2d 218, 294 Mass. 623. 

62. N.H—^In re Opinion of the Jus¬ 
tices, 37 A.2d 478, 93 N.H. 474. 
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63. N.H.—^In re Opinion of the Jus¬ 
tices, 87 A.2d 478, 93 N.H. 474. 

64. Mass.—^In re Opinion of the Jus¬ 
tices, 22 N.E.2d 261, 303 Mass. 664. 

N.H.—In re Opinion of the Justices, 
87 A.2d 478, 98 N.H 474. 

65. Mass.—^In re Opinion of the Jus¬ 
tices, 8 N.E.2d 218, 294 Mass. 623. 

66. Mcuss.—^In re Opinion of the Jus¬ 
tices, supra. 

67. Mass.—^In re Opinion of the Jus¬ 
tices, 22 N.E.2d 261, 303 Mass. 664 
—^In re Opinion of the Justices, 8 
N.E.2d 218, 294 Mass. 628. 

68. Mass.—^In re Opinion of the Jus¬ 
tices, 22 N.E.2d 261, 803 Mass. 664 
—^In re Opinion of the Justices, 8 
N.E.2d 218, 294 Mass. 628. 

69. Mass.—^In re Opinion of the Jus¬ 
tices, 8 NJBL2d 218, 294 Mass. 623. 

BeasoB. for rule 

Power conferred under constitu¬ 
tional provision that general court 
shall assemble at such times other 
than regular sessions thereof as they 
shall Judge necessary must be exer¬ 
cised by general court while In ses¬ 
sion, since ordinarily persons scat¬ 
tered through commonwealth, al¬ 
though elected as members of house 
of representatives and senate, do not 
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sary for the legislature to assemble at a special 
session does not prevent the legislature from so as¬ 
sembling if in other respects the constitutional re¬ 
quirements for assembling at such other times as 
they shall judge necessary are complied withJ® So 
the legislature may, within constitutional limitations, 
supply a method for assembling in a special session 
when provision for such a special session at a speci¬ 
fied date has not been made in advance at a regular 
session,^! as by adoption of a rule.^^ 

d. Adjournment and Recess 

A legislative day can be terminated only by an ad¬ 
journment, and an adjournment, except for a brief pe¬ 
riod, usually requires the concurrent action of both 
houses. A recess marks an Interval of suspension of 
business only during a sitting and Is not the equivalent 
of an adjournment or dissolution of the sitting at which 
it Is taken. 

A legislative day can be terminated only by an 
adjournment or some actual dispersing of the as¬ 
sembled membership amounting to the same thing.^3 
Adjournments, except for brief periods, usually re¬ 
quire the concurrent action of both houses, or, in 
case of a disagreement, the governor may order an 
adjournment;*^^ but, where the legislature has ad¬ 
journed at the expiration of its term, it cannot again 
be lawfully called together except by the governor 
to sit in extra session,^® and all of its powers as 
a legislature cease on final adjournment*^® A con¬ 
stitutional provision with respect to adjournment 


of the legislature has been held to apply to an ad¬ 
journment sine die.^^ 

Recess, A recess is interlocutory and not final in 
character; it marks an interval of suspension of 
business only during a sitting and is not the equiva¬ 
lent of an adjournment or dissolution of the sit¬ 
ting at which it is taken.*^® In other words, a re¬ 
cess operates to continue the assembly in session 
pursuant to its original convocation but with the 
interposition of an interval in its program of parlia¬ 
mentary business during which the membership 
must remain within call of the presiding officers and 
are not permitted to disperse, so that they may re¬ 
main available to be called to order for resumption 
of parliamentary business when the period agreed 
on for recess has expired.^* 

§ 38. Quorum and Number Required to Be 
Present or Act 

Generally, a majority of the members of a legisla¬ 
tive body will constitute a quorum, in the absence of a 
constitutional provision fixing the number, and a ses¬ 
sion of the legislature may transact business as long as 
a quorum is present. 

Generally, a majority of the members of a leg¬ 
islative body will constitute a quorum, in the ab¬ 
sence of a constitutional provision fixing the num¬ 
ber.®® Presence of a majority of the combined 
membership of the legislature is necessary in order 


constitute greneral court—^In re Opin¬ 
ion of the JusUces, 8 N.R2d 218, 294 
Mass. 623. 

70. Mass.—^In re Opinion of the Jus¬ 
tices, 22 N.R2d 261, 303 Mass. 664. 

71. Mass.—In re Opinion of the Jus¬ 
tices, supra. 

Opportunity for e^pressloxL of opinion 
The method by which general court 
may assemble in special session, 
when provision for such special ses¬ 
sion at a specified date has not been 
made in advance at a regular session, 
must give every member a reason¬ 
able opportunity to express in an or¬ 
derly manner his opinion as to the 
necessity for a special session on a 
specified date. 

lifass.—^In re Opinion of the Justices, 
22 N.E.2d 261, 303 Mass. 664. 

K.EL—In re Opinion of the Justices, 
37 A.2d 478, 93 N.H. 474. 

72. Mass.—^In re Opinion of the Jus¬ 
tices, 22 N.E.2d 261, 303 Mass. 664. 

Provisions of rule 

A rule, providing for special ses¬ 
sion of general court if majority of 
members of each branch of court 
should request that court assemble 
and all members should be notified to 
assemble on particular date and ma¬ 
jority of each branch should then 


vote for special session, provided for 
a proper and constitutional method 
for exercising constitutional power 
of general court to assemble at such 
other times as they should Judge nec¬ 
essary.—In re Opinion of the Jus¬ 
tices, 22 N.E.2d 261, 808 Mass. 664. 

The word ‘‘recess,” in proposed 
general court rule providing method 
for exercise of constitutional power 
of general court to assemble at such 
other times as they should judge 
necessary, during a recess of the gen¬ 
eral court, included an interval be¬ 
tween regular biennial sessions when 
the regrular session has been ad¬ 
journed or prorogued, and was not 
limited to thirty-day recesses provid¬ 
ed by constitution.—^In re Opinion of 
the Justices, supra. 

73. Fla.—State ex rel. Landis v. 
Thompson, 170 So. 464, 126 Fla. 
466. 

74. R.I.—In re Legislative Adjourn¬ 
ment, 27 A. 824, 18 R.L 824, 22 L. 
R.A 716. 

59 C.J. P 91 note 2. 

AdjouxnmeiLt sine die 

(1) Where the governor adjourned 
the general assembly, which act was 
adopted by both houses, and the 
members dispersed, it was held that 
tiiiq put an end to the session and 
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was an adjournment sine die.—People 
V. Hatch. 33 Ill. 9. 

(2) The senate may not constitu¬ 
tionally adjourn sine die without the 
concurrence of the house of repre¬ 
sentatives.—In re Opinion of the Jus¬ 
tices, 47 So.2d 642, 254 Ala. 179. 

75. Cal.—^French v. State Senate, 80 
P. 1031, 146 Cal. 604, 60 L.R.A. 666. 

69 C.J. p 92 note 8. 

76. Cal.—Petition of Special Assem¬ 
bly Interim Committee on Public 
Morals of California Legislature, 
90 P.2d 304, 13 Cal.2d 497. 

Pa.—^Brown ▼. Brancato, 184 A. 89, 
821 Pa. 54. 

59 C.J. P 92 note 4. 

77. Ala.—^In re Opinion of the Jus¬ 
tices, 47 So.2d 642, 254 Ala. 179. 

78. Fla.—State ex rel. Landis v. 
Thompson, 170 So. 464, 126 Bla. 466. 

Temporary dismissal 
Ark.—Tipton v. Parker, 74 S.W. 298, 
71 Ark. 193, 196. 

79. Fla.—State ex reL Landis v. 
Thompson, 170 So. 464, 125 Fla. 
466. 

sa N.a—State V. Ellington, 23 S.E. 
250, 117 N.C. 168, 80 L.IUL 632, 63 
Am.SwR. 680. 

59 Cjr. p 92 note 6, 
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to constitute a quorum at a joint convention.*^ 
Each house of the legislature has power to adopt a 
uniform method within proper limits of determin¬ 
ing whether a member present but not voting should 
be counted to determine the presence of a quorum.** 

Number required to be present or act. A session 
of the legislature may transact business as long as 
a quorum is present.** The acts of a joint con¬ 
vention of both houses of the legislature without 
a quorum of either house or both houses being 
present are nullities.*^ Where a quorum is not 
shown to have been present to vote for the election 
of an officer, he fails to establish the right to such 
office,*® and one who receives less than a majority 
of the votes cast in filling a vacancy is not elected.** 

§ 39. Rules and Modes of Procedure 

Under provisions of the constitutions of the several 
states, each house of the legislature Is generally em¬ 
powered to determine its rules of procedure; but no 
rule of either house can evade or avoid the effect of 
rules prescribed by the constitution. The legislature 
may have power to reconsider its action. 

Under provisions of the constitutions of the sev¬ 
eral states, each house generally has power to de^ 
termine its rules of procedure,*^ and in such case 
proceedings in conformity with the legislative rules 
are valid where not in conflict with the constitu¬ 
tion;** but the power of legislative houses to make 
their own rules is for the purpose of orderly pro¬ 
cedure and expedition and disposition of their busi¬ 
ness, and the failure to comply with such rules does 
not invalidate resolutions or legislative acts,** The 


power to determine rules of proceedings is not 
restricted to proceedings of the body in ordinary 
legislative matters, but extends to the determination 
of the propriety and effect of any action taken by 
the body as it proceeds in the exercise of any pow¬ 
er, in the transaction of any business, or in the per¬ 
formance of any duty conferred on it by the con¬ 
stitution.** No rule of either house can evade or 
avoid the effect of rules prescribed by the state 
constitution.*! 

The power of each house to determine its own 
rules does not preclude either house from adopting 
the same rules as the other,** and the enactment of 
joint rules of the legislature has been held author¬ 
ized.** Each house may declare rules of priority 
in considering bills.*^ Rules of procedure expire 
with the legislature adopting them, unless readopted 
by future legislatures.** A majority vote is the 
normal vote of a branch of the legislature, and a 
greater numerical vote is necessary solely where the 
constitution expressly requires it** Where action 
by the legislature is required by the constitution, 
the action must be taken in such a manner that 
each branch thereof shall act separately and not by 
joint ballot of the senators and representatives in 
one room.*7 

Power to reconsider action. The power to de¬ 
termine rules of procedure embraces the right to 
determine as to the reconsideration of action taken, 
when no provision of the constitution is thereby 
violated.** Rules limiting the reconsideration of 
action operate only to prevent members of the 


81. Mich.—^Wilson v. Atwood, 258 N. 
W. 773, 270 Mich. 317. 

PassafiTe of motion by minority of 
elected members of legislature, at 
Joint convention, that forty members 
should constitute quorum was illegal 
and beyond attending members* pow¬ 
er, where combined membership was 
one hundred thirty-two and a prop¬ 
er quorum would be sixty-seven 
members.—Wilson v. Atwood, supra. 
Consideration of election contest 
Legislature, meeting in joint con¬ 
vention to consider election contest, 
does not become Judicial body meet¬ 
ings of which need not be attended 
by majority of elected members.— 
Wilson V. Atwood, supra. 

82. Ala.—^In re Opinions of the Jus¬ 
tices, 152 So. 901, 228 Ala. 140. 

83. N.H.—^Pollard v, Oregg, 90 A 
176, 77 N.H. 190. 

59 C.J. p 92 note 6. 

84. Mich.—^Wilson v. Atwood, '258 N. 
W. 773, 270 Mich. 817. 

85. N.C—Stanford v. BlUngton, 23 


S.E. 250, 117 N.C. 158, 53 Am.S.R. 
580, 30 L.RA 532. 

59 G.J. p 92 note 7. 

86- R.I.—Sanders v. Rice, 102 A 914, 
41 R.I, 127, L.R.A1918C 1153. 

87. Fla.—State ex rel. X-Cel Stores 
Y. Lee, 166 So. 568, 122 Fla. 685, re¬ 
heard 166 So. 262, 122 Fla. 670, re¬ 
hearing denied 166 So. 574, 122 Fla. 
700. 

59 C.J. p 92 note 9. 

Continnoiis and absolute powmr 
S.C.—State ex rel. Coleman v. Lewis, 
186 S.E. 625, 181 S.C. 10. 

Buies as to repairing” for voting pur¬ 
poses 

Wis.—Integration of Bar Case, 11 N. 
W.2d 604, 244 Wis. 8, 151 AL.R. 
586, rehearing denied 12 N.W.2d 
699, 244 Wis. 8. 

BUI as out of order 
Whether bill can be ruled out of or¬ 
der before enactment stage is a mat¬ 
ter of procedure entirely within con¬ 
trol of house of representatives.—In 
re Opinion of the Justices, 79 N.B.2d 
881, 323 Mass. 764. 

88. Fla.—State ex rel. X-Cel Stores 
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V. Lee, 166 So. 568, 122 Fla. 685, 
reheard 166 So. 262, 122 Fla. 670, 
rehearing denied 166 So. 574, 122 
Fla. 700. 

89. Idaho.—^Keenan v. Price, 195 P. 
2d 662, 68 Idaho 423. 

90. Ala.—^In re Opinion of the Jus¬ 
tices, 40 So.2d 623, 252 Ala. 205. 

91. Ala.—^Tayloe v. Davis, 102 So. 
433, 212 Ala. 282, 40 AX..R. 1052. 

59 C.J. p 92 note 10. 

92. Ala*—Tayloe v. Davis, supra. 

93. W.Va.—Charleston Nat. Bank v. 
Fox, 194 S.E. 4, 119 W.Va. 438. 

94. Ala.—Tayloe ‘ v. Davis, 102 So. 
433, 212 Ala. 282, 40 AL.R. 1052. 

95. Ala.—Tayloe v. Davis, supra. 

96. Del—State ex reL Morford v. 
Emerson, 10 A2d 515, 1 Terry 328, 
affirmed 14 A2d 378, 1 Terry 496. 

97. Mass.—^In re Opinion of the Jus¬ 
tices, 21 N.E.2d 651, 303 Mass. 615. 

98. Fla.—Jinkins v. Entzminger, 135 
So. 785. 102 Fla, 167, followed in 
State V. Upper St Johns River 
Nav. Dist, 135 So. 784, 102 Fla. 183. 

59 CJ*. p 93 note 14. 
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house, in which the measure originated and on 
which it has once acted, from again bringing the 
subject matter before it, but do not prevent the con¬ 
sideration of the same subject matter when em¬ 
bodied in a bill or resolution coming from the other 
house.9® A vote adopting a resolution and a vote 
duly taken to reconsider such vote nullify one 
another.! 

§ 40. Orders and Resolutions 

When the legislature commands, It Is by an order; 
when It gives expression to a fact, a principie, or Its own 
opinions and purposes, it Is given in the form of a reso¬ 
lution. 

When the legislature commands, it is by an or¬ 
der but when it gives expression to a fact, a 
principle, or its own opinions and purposes, it is 
given in the form of a resolution.^ A joint resolu¬ 
tion is a form of legislation used chiefly for ad¬ 
ministrative purposes of a local or temporary char¬ 
acter, as discussed in the CJ.S. title Statutes § 1, 
also 59 C.J. p 93 note 20. 

Except as otherwise provided by the constitution, 
the legislature is not limited in its power to act 
by resolution,^ but a resolution, joint or otherwise, 
cannot rise higher than the inhibitions of the con- 
stitution.5 The general rule applicable to the con¬ 
struction of statutes is applicable to resolutions,® 
and it will be presumed that resolves of the legisla¬ 
ture were passed with a legitimate object in view, 
if they are capable of such construction.'^ 


§ 41. Journals of Legislature 

a. In general 

b. Conclusiveness of journal; correction 
a. In Gkneral 

The Journal Is the official record of what Is done and 
passed in the legislative assembly, and under constitu¬ 
tional provisions with respect thereto, the keeping by the 
legislature of Journals of its proceedings may be re¬ 
quired. 

The journal of a legislature is the official record 
of what is done and passed in the legislative as¬ 
sembly.® Under provisions of the constitutions, 
the keeping by the legislature of journals of its 
proceedings may be required,® and constitutional 
and statutory provisions governing the copying, 
printing, and publishing of the journals of legisla¬ 
tive bodies have been construed and applied.!® Ex¬ 
cept as otherwise provided by the constitution, the 
contents and publication of the journal may be gov¬ 
erned by rule and thereby enlarged or abridged 
within the discretion of either house.!! Unless 
legally organized to act legislatively, no journals 
of the proceedings of the houses can exist, nor can 
proceedings had properly pass into the journals 
unless the houses are constitutionally organized.!^ 
It is generally required that the secretary of state 
shall be the custodian of the journal of each 
house,!® and, on delivery of the journal to the 
secretary of state, the clerk has no custody of, or 
control over, it, with no right to possession, except 
for the purpose of copying it for the printer.!^ Re¬ 
ports and public documents which make up the ap- 


99. Md.—^Leser v. Garnett, 114 'A. 
840, 139 Md. 46, affirmed 42 S.Ct. 
217, 258 U.6. 130, 66 L.Ed. 505. 

1. Fla.—Crawford v. Gilchrist, 69 
So. 963, 64 Fla. 41, Ann.Cas.l914B 
916. 

59 C.J. p 93 note 16. 

S. Me.—^Moulton v. Scully, 89 A. 944, 
111 Me. 428. 

69 C.J. p 93 note 18. 

8. Tex.—Conley v. Texas Division 
of United Daughters of the Con¬ 
federacy, Clv.App., 164 S.W. 24. 

69 C.J. p 93 note 19. 

4 . Wash.—State ex rel. Robinson v. 
Fluent, 191 P.2d 241, 80 Wash.2d 
194, certiorari denied Washington 
Pension Union v. State of Wash, ex 
rel. Robinson, 69 S.Ct. 66, 835 U. 
S. 844, 93 L..Ed. 394—^State ex reL 
Mullen V. Howell, 181 P. 920, 107 
Wash. 167. 

5. Ry.—Shanks v. Julian, 280 S.W. 
1081, 213 Ky. 291. 

6. Okl.--State v. Childers, 216 P. 77$, 
90 OkL 11. 

69 C.J. p 98 note 22. 


7. Mass.—^Attorney General v. Brls- 
senden, 171 N.E. 82, 271 Mass. 172. 

8. Al€u—^Montgomery Beer Bottling 
Works V, Gaston, 28 So. 497, 126 
Ala. 425, 86 Am.S.R. 42, 1 L.R.A. 
896. 

33 C.J. p 916 note 27. 

9. Fla.—^Advisory Opinion to the 
Governor, 12 lSo.2d 683, 152 Fla. 
647. 

59 C.J. p 98 note 26. 

Required entries as to passage of 
bills see the C.J.S. title Statutes S 
46, also 59 C.J. p 673 note 52-p 675 
note 82. 

"Register" 

Under the constitutional require¬ 
ment that each house shall keep a 
"journar* of its proceedings, supreme 
court cannot declare as a matter of 
law that the “register'* which re¬ 
cords the progress of the bills 
through the general assembly until 
their transmission to the governor is 
synonymous with the Journal.—^Wha¬ 
ley V. Independence County, 206 S.W. 
2d 861, 212 Ark. 320. 
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10. Ala.—Stewart v. Wilson Print¬ 
ing Co., 99 So. 92, 210 Ala. 624. 

59 C.J. p 93 note 26. 

11. Fla.—'Advisory Opinion to the 
Governor, 12 So.2d 583, 152 Fla. 
647. 

Protest or dissent 

Under provision of the constitution 
that member of either house shall 
have liberty to dissent or protest 
against any act or resolution deemed 
injurious and have reason entered 
on the Journal, time for protest or 
entering dissent and nature and ex¬ 
tent thereof are subject to rule of 
the body under its rule-making pow¬ 
er as prescribed in the constitution. 
—^In re Opinion of the Justices, 41 
So.2d 769, 252 Ala. 493. 

18. Ala.—State v. Skeggs, 46 So. 268, 
154 Ala. 249. 

13. Ala.—^Montgomery Beer Bottling 
Works V. Gaston, 28 So. 497, 126 
Ala. 425, 61 ImIUl 396, 85 Am.R- 
42. 

14. Ala.—Montgomery Beer Bottling 
Works V. Gaston, supra—State v. 
Wilson, 26 So. 482, 128 Ala. 259, 46 
L.R.A. 772. 
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pendix are included in, and form a part of, the 
journal, in the same manner as the daily proceed- 
ings,i5 and the governor's message returning a 
bill becomes a part of the journal entry.i® 

Official journal. The only official journal is the 
one filed in the office of the secretary of state in 
accordance with law, and in case there is a dis¬ 
crepancy between such journal and the journal 
printed for the information of the public, the form¬ 
er must govern and when the house approves 
the journal of the previous day, such journal is the 
only authorized one of that da/s proceedings.^* 

b. Conclusiveness of Journal; Correction 

Ordinarily, the iegislative Journals constitute con¬ 
clusive proof of their contents and import absolute verity 
and cannot be impeached or disputed by extraneous evi¬ 
dence. Erroneous recitais of fact in the journal may be 
corrected by the legislature by amendment at the same 
or a subsequent session. 

Ordinarily, the legislative journals constitute 
conclusive proof of their contents and import ab¬ 
solute verity, and cannot be impeached or disputed 
by extraneous evidence,^* even on the ground of 
mistake or fraud;*® although fraud, error, mistake, 
or the improper exercise of judgment on the part 
of a state agent or representative, existing intrinsi¬ 
cally, may be shown.*l When the journal does not 
affirmatively show that a quorum was present, it 
will not be presumed that it was,** and if the 
journal shows that there were no proceedings, it 
evidences that there was no session.** However, 
where the house has failed to make any record of 
its adjournment, or its records are in such a state 


of confusion as to render ascertainment of the date 
impossible, resort may be had to other evidence, but 
not otherwise.*^ Moreover, in spreading his pro¬ 
test on the journal, a member merely vindicates his 
own course, but does not destroy the conclusive ef¬ 
fect of the journal.** In determining what was or 
was not done by a legislative body, the journal must 
be considered as a whole, as any other record 
would be.*® 

Correction of journal. Erroneous recitals of 
facts in the journal may be corrected by the legis¬ 
lature by amendment at the same or a subsequent 
session,*^ and such right to amend does not depend 
on statute but is a right common to legislative 
bodies.** In this respect, it has been held that the 
house itself is the only tribunal authorized to cor¬ 
rect an error;** it is not the duty of the secretary 
of state as the custodian of the legislative journals 
to expunge false entries therefrom, and he cannot 
be compelled to do so.*® It has also been held, 
however, that if, in a proper proceeding instituted 
to question the bona fides of the purported legisla¬ 
tive record, it is established that the record con¬ 
tains recitals of legislative action which did not 
occur during the legislative session before it be¬ 
came functos officio, the false entries may be ex- 
punged.*! 

§ 42. Committees 

The state legislature, or either branch thereof, has 
power to appoint committees, which, in general, have 
those powers which are lawfully conferred on them by 
the legislative bodies. While legislative committees, in 
the absence of special authority, can act only while the 


15. Mo.—State v. Thompson, 41 Mo. 
240. 

16. Tenn.—State v. Dixie Finance 
Co., 278 S.W. 59, 162 Tenn. 306. 

17. Ala.—Stewart v. Wilson Print¬ 
ing: Co., 99 So. 92, 210 Ala. 624— 
State V. Martin, 48 So. 846, 160 Ala. 
181. 

18. Minn.—State v. Wagmer, 158 IN'. 
W. 749, 130 Minn. 424. 

19. Mo.—State ex reL Snip v. 
Thatch, 195 S.W.2d 106, 355 Mo. 75. 

69 C.J. p 94 note 85. 

Journals as evidence of enactment 
and validity of statutes see the C. 
J.S. title Statutes 8 87, also 59 C.J. 
p 634 notes 55-^4. 

Binding on all persons 
The record contained in Journals 
of house of representatives and sen¬ 
ate is binding on all persons.—Dow¬ 
ling V. W. R. Hodges & Son, 179 So. 
702, 131 Fla. 672. 

Controlling data 

Legislature is empowered while it 
is in session to mahe Its records 


speak truth and to record in its 
Journal true history of proceedings, 
and proceedings cls vrritten and ap¬ 
proved by legislature while in ses¬ 
sion are controlling data as to pro¬ 
ceedings of session.—Gray v. Childs, 
156 So. 274, 116 Fla. 816. 

20. Ind.—McCulloch v. State, 11 Ind. 
424. 

Tenn.—State v. Dixie B^nance Co., 
278 S.W. 69, 152 Tenn. 806. 

21. La.—State v. State Secretary, 9 
So. 776, 43 La.Ann. 590. 

22. Tenn.—Webb v. Carter, 165 S.W. 
426, 129 Tenn. 182. 

23. Okl.—Ralls v. Wyand, 188 P. 168, 
40 OkL 823. 

59 C.J. p 94 note 39. 

24. Neb.—State v. Junkin, 118 N.W. 
256, 79 Neb. 532. 

59 C.J. p 94 note 40. 

25. Mich.—Auditor General ▼. Me¬ 

nominee County, 61 N.W. 488, 89 
Mich. 552. I 

59 CJT. p 94 note 41. | 
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26. S.C.—State V. Tollison, 84 SJBL 
819, 100 S.C. 165. 

59 C.J. p 94 note 42. 

27. N.C.—^Richmond County Com’rs 
V. Farmers' Bank, 67 S.E. 969, 152 
N.C. 387, 21 Ann.Cas. 812. 

59 ax p 94 note 43. 

28. S.C.—State v. TolUson, 84 S.EL 
819, 100 S.C. 165. 

59 C.J. p 96 note 45. 

29. Fla.—Gray v. Childs, 166 Sa 
274, 115 Fla. 816. 

59 C.J. p 94 note 44. 

Employee 

Legislature by concurrent resolu¬ 
tion could not authorize employee of 
each legrislative body to make correc¬ 
tions after adjournment in form and 
substance of proceedings which 
should be controlling data as to his¬ 
tory of proceedings of session.—^ray 
V. Childs, supra. 

80. Ala.—State v. Wilson, 26 So. 482, 
123 Ala. 259. 45 LJELA. 772. 

31. Fla.—State ex reL v. 

Thompson, 164 So. 192, 121 Fla. 661. 
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legislature Is In session, It Is within the power of the 
legislature as a whole, In the absence of constitutional 
restriction^ to appoint committees to sit after adjourn¬ 
ment, or during a recess. 

The state legislature, or either branch thereof, 
has power to appoint committees, which, in general, 
have those powers and only those which are law¬ 
fully conferred on them by the legislative bodies,^^ 
and such committees may be appointed at either 
special or regular sessions.®^ Where, however, the 
legfislature is required to act as a unit, a single 
branch cannot legally appoint a special investigat¬ 
ing committee.®^ 

Term of existence. Within constitutional limita¬ 
tions, the legislature may fix the time during which 
committees authorized by it may exist and func¬ 
tion.®® While legislative committees, in the ab¬ 
sence of special authority, can act only while the 


§ 42 

legislature is in session,®® it is within the power 
of the legislature, in the absence of constitutional 
restriction, to appoint committees to sit after ad¬ 
journment,®*^ between sessions,®® or during a re¬ 
cess.®® Generally, neither branch of the legislature 
may, by independent action, create an investigating 
committee with power to sit after adjournment of 
the legislature,^® and, in order to continue or ap¬ 
point a committee whose work of investigation is 
to proceed after the adjournment of the body which 
created it, the enactment of a law by bill passed 
in the manner prescribed by the constitution, is re¬ 
quired in some jurisdictions.^^ Accordingly, it has 
been held that the resolution of a single branch 
of the legislature is insufiicient to confer power in 
a committee to sit after adjournment of the legis¬ 
lature,^® and that even a joint or concurrent resolu¬ 
tion of both branches of the legislature is insuffi- 


82. Ala.—^In re Opinion of the Jus¬ 
tices. 29 So.2d 10, 248 Ala. 590. 
CaL—^Petition of Special Assembly 
Interim Committee on Public Mor¬ 
als of California Legislature, 90 P. 
2d 804, 18 Cal.2d 497. 

69 C.J. p 95 note 47. 

Statute relattng to staadin^ com¬ 
mittees of legislature does not apply 
to joint legislative committee to in¬ 
vestigate affairs of city.—^In re Gor¬ 
don. 262 N.Y.S. 858, 141 Misc. 635. 

33. Ala.—Corpus Juris cited la In re 
Opinion of the Justices, 29 So.2d 10, 
13, 248 Ala. 590. 

Pa.—Shelby v. Second Nat. Bank, 19 
Pa.Dlst. & Co. 202. 

Tex.—^Bx parte Wolters, 144 S.W. 681, 
64 Tex.Cr. 288, Ann.Cas.l916B 1071. 

84. Va.—^Ex parte Caldwell, 55 S.B. 
910, 61 W.Va. 49, 10 URJL,N.S., 
172, 11 AnmCas. 646. 

59 C.J. p 95 note 49. 

35. Ala.—^In re Opinion of the Jus¬ 
tices, 29 So.2d 10, 248 Ala. 690. 

Date for final report 

A provision in joint resolution cre¬ 
ating legislative investigating com¬ 
mittee, that committee “shall report 
to the General Assembly not later 
than February 16,” was directory 
only and committee’s authority con¬ 
tinued until further action was taken 
by general assembly, notwithstand¬ 
ing committee’s failure to file final 
report by specified date.—^In re Hear¬ 
ing before Joint Legislative Commit¬ 
tee of House and Senate Created by 
Joint Resolution No. 622, 196 S.E. 
164, 187 S.a 1. 118 A.L.R. 591. 

36. Md.—Marshall ▼. Harwood, 7 
Md. 466. 

59 C.J. p 95 note 50. 

37. Cal.—Parker v. Riley, 113 P.2d 
873, 18 Cal.2d 83, 134 A.L.R. 1406. 

N.Y.—^People ex rel. Hastings v. Hof- 
stadter, 180 N.K 106, 258 N.Y. 426. 


Pa.—Shelby v. Second Nat. Bank, 19 
Pa.Dist. & Co. 202. 

59 C.J. p 95 note 51. 

Coustitutioiial prohibltiou held not 
violated 

A legislator’s service on an interim 
committee appointed pursuant to 
statute duly adopted, for purpose of 
investigating and reporting to the 
next legislature, would not be viola¬ 
tive of constitutional prohibition 
against occupation by legislators of 
any other ofllce, trust, or employ¬ 
ment.—^Petition of Special Assembly 
Interim Committee on Public Morals 
of California Legislature, 90 P.2d 304, 
13 Cal.2d 497. 

Cosflnuatlon of mdsteuoe 
Statutes confirming existence of 
investigating committee after ad¬ 
journment of session at which ap¬ 
pointed were valid.—People ex reL 
Hastings v. Hofstadter, 180 N.H. 106, 
258 N.Y. 425. 

88. Ala.—^In re Opinion of the Jus¬ 
tices, 29 So.2d 10, 248 Ala. 590. 
Wash.—State ex rel. Robinson v. Flu¬ 
ent 191 F.2d 241, 30 Wash.2d 194, 
certiorari denied 69 S.Ct. 66, 335 
tJ.S. 844, 98 L.Bd. 394—State ex rel. 
Hamblen v. Yelle, 185 F.2d 728, 29 
Wash.2d 68. 

Bffeot of constitutional amoidment 
As far as constitutional amend¬ 
ment sought to restrict legislature in 
appointment of Interim committees, 
it should be strictly construed; the 
appointment of interim committees 
by legislature at organization ses¬ 
sion is authorized and does not con¬ 
stitute “doing of business” prohibit¬ 
ed by constitutional amendment.—^In 
re Opinion of the Justices, 29 So.2d 
10, 248 Ala. 590. 

39. Ala.—^In re Opinion of the Jus¬ 
tices, supra. 

Ark.—^Tipton v. Parker, 74 S.W. 298, 
71 Ark. 193. 
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CaL—^Petition of Special Assembly 
Interim Committee on Public Mor¬ 
als of California Legislature, 90 P. 
2d 804, 13 Cal.2d 497. 

Md.—^Ma^lrshall v. Harwood, 7 Md. 466. 
Pa.—Shelby v. Second Nat. Bank, 19 
Pa.Dlst. & Co. 202. 

40. Pa.—Commonwealth v. Costello, 
21 Pa.Dist. 232. 

Wash.—State ex rel. Robinson v. Flu¬ 
ent, 191 P.2d 241, 80 Wash.2d 194, 
certiorari denied 69 S.Ct. 66, 335 
U.S. 844, 93 L.Bd. 894. 

Implied Umltatixm. of power 

Under constitution there is no im¬ 
plied power in exercise of which 
house may sit after adjournment of 
assembly, and, hence, there is no 
power in house to create a commit¬ 
tee to do what house itself may not 
do.—^Brown v. Brancato, 184 A. 89, 
321 Pa. 54. 

4L Cal.—Swing Y. Riley, 90 P.2d 
818, 13 Cal.2d 613—PetiUon of Spe¬ 
cial Assembly Interim Committee 
on Public Morals of California Leg¬ 
islature, 90 P.2d 304, 13 Cal.2d 497. 
59 C.J. p 95 note 52. 

Statutes prior to creatLou of oom- 
mittee 

An Interim committee, appointed by 
the senate to act after adjournment, 
was not validly created merely be¬ 
cause statutes providing for expenses 
of interim committees were passed 
prior to creation of the committee, 
where one statute was passed two 
years before creation of the commit¬ 
tee and the other statute two months 
before creation of the committee.—* 
Swing V. Riley, 90 P.2d 818, 13 Cal 
2d 613. 

42. Cal.—Petition of Special Assem 
bly Interim Committee on Public 
Morals of California Legislature, 9t 
P.2d 804, 18 Cal.2d 497. 

59 C.J. p 95 note 52. 

I The legral iMbSis of this rule is that 
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dent for this purpose;^* but in jurisdictions where 
joint resolutions are recognized as equivalent to 
laws enacted by bill, such resolutions when duly 
passed may continue or appoint a committee to 
carry on after adjournment^^ 

Members, Members of the legislature creating 
a legislative coundl or interim committee by statute, 
may serve thereon,^® and membership thereof is not 
a "civil office” within a constitutional provision 
prohibiting the appointment or election of a member 
of the legislature to a civil office created thereby 
during his term.^® Private citizens, as well as mem¬ 
bers of the legislature, may, in the absence of con¬ 
stitutional inhibition, be made members of com- 
mittees^^ 

Counsel and assistants. By authority from the 
legislature, the committee may employ all outside 
help or counsel needed to accomplish its lawful 
purpose.^8 


§ 43. Investigations 

a. In general 

b. Scope of investigation 

a. In Gleneral 

The legislature has the power to Investigate any 
suf>Ject with respect to which it may desire information 
In aid of the proper discharge of its functions to make or 
unmake written laws, or to perform any other act dele¬ 
gated to it by the fundamental law, and it may proceed 
by a duiy authorized committee of one or both branches 
of such body or by a non legislative body; but the leg¬ 
islative power to investigate is not absolute and is lim¬ 
ited to obtaining information on matters which fall with. 
In the proper field of legislative action. 

As a general rule, the legislature has the power 
to investigate any subject with respect to which it 
may desire information in aid of the proper dis¬ 
charge of its function to make or unmake written 
laws, or to perform any other act delegated to it 
by the fundamental law>® Such power is inher¬ 
ent,and such power to investigate any subject 


on adjournment sine die all legrlsla- 
tive power of both houses terminates, 
Including the auxiliary power of 
functioning through legislative com¬ 
mittee; and an interim committee, 
when It reports back to the senate, Is 
not reporting back to a continuing 
body, since fifty per cent of the sen¬ 
ators are elected anew each two 
years, so that there is not present 
a majority of the membership of the 
body originally appointing the com¬ 
mittee.—Swing V. Riley, 90 P.2d 313, 
13 CaJ.2d 613. 

Prior practice 

The fact that interim committees 
had been appointed by single house 
resolutions and had theretofore car¬ 
ried on without objection was not de¬ 
terminative of whether the legisla¬ 
ture by single house resolution dur¬ 
ing regular session might lawfully 
create an investigating fact-finding 
committee with power to function 
after adjournment of the legislature 
sine die.—Petition of Special Assem¬ 
bly Interim Committee on Public 
Morals of California Legislature, 90 
P.2d 804, 13 Cal.2d 497. 

48. Cal.—Swing v. Riley, 90 P.2d'81$, 
18 Cal.2d 513—Petition of Special 
Assembly Interim Committee on 
I^ibllc Morals of California Legis¬ 
lature, 90 P.2d 804, 13 Cal.2d 497. 

69 C.J. p 95 note 53. 

44. Wash.—State v. James, 321 p. 
2d 482, 8S Wash.2d 882, certiorari 
denied James v. State of Wash., 
71 S.Ct. 616, 341 U.S. 911, 95 L.Ed. 
1348, rehearing denied 71 S.Ct. 
561, 341 U.S. 937, 95 L.Ed. 1366— 
State ex rel. Robinson v. Fluent, 
191 P.2d 241, 30 Wash.2d 194, cer¬ 
tiorari denied 69 S,Ct 66, 835 U.S. 
844, 93 L.Ed. 394. i 

59 C.J. p 95 note 63. I 


BatlficatioBL by statutes 
Terms of legislative Joint resolu¬ 
tion defining investlgratlng commit¬ 
tee's essential organization and pe¬ 
riod of existence were ratified by 
statutes appropriating money there¬ 
for and granting it added powers aft¬ 
er adjournment of session at which 
appointed.—People ex rel. Hastings 

V. Hofstadter, 180 K.E. 106, 258 N. 
Y. 425. 

45. Wash.—State ex rel. Etamblen 
V. Telle, 185 P.2d 728, 29 Wash.2d 
68 . 

46. Wash.—State ez rel. Hamblen v. 
Yelle, supra. 

47. Tex.—Terrell v. King 14 S.W.2d 
786, 118 Tex. 287. 

59 C.J. p 95 note 64. 

48. Tex.—^Terrell t. King, supra. 

69 C.J. p 96 note 56. 

49. N.Y.—In re Joint Legislative 
Committee to Investigate Educa¬ 
tional System of New York, 32 N. 
K2d 769, 286 N.Y. 1—Herlands v. 
Surpless, 14 N.T.S.2d 812, 171 Mlsa 
914, afilrmed 16 N.T.S.2d 464, 258 
App.Dlv. 275, affirmed 26 NJBS.2d 
800, 282 N.Y. 647. 

W. Va.—State ex reL y, 

Sims, 43 S.B.2d 805, 180 W.Va. 430, 
172 A.L.R. 1889. 

69 aj. p 96 note 57. 

£hibJeot not mentioned In governor’s 
call 

(1) An Investigation is not legisla¬ 
tion within the meaning of a con¬ 
stitutional provision restricting leg¬ 
islation at a special session of the 
legislature to those subjects designat¬ 
ed in the govemoir's proclamation 
calling the session, and either branch 
of the legislature may properly ap¬ 
point a committee to conduct an in¬ 
vestigation of a subject not mention¬ 
ed in the governor’s calL—Shelby v. 

960. 


Second Nat. Bank, 19 Pa.Dlst. & Co. 
202—69 C.J, p 96 note 67 [a]. 

(2) Where the call provides for 
legislation on a subject, the legisla¬ 
ture may create a commission to 
study and report thereon.—Anneberg 
v. Roberts, 2 A.2d 612, 333 Pa. 203. 
Punotion not limited 
The constitutional provision that, 
after the first legislature, sessions 
shall not be more than sixty days 
is not a limitation on the function 
of investigation.—State ex rel. Rob¬ 
inson V. Fluent, 191 P.2d 241. 30 
Wash.2d 194, certiorari denied Wash¬ 
ington Pension Union v. State of 
Wash, ex rel. Robinson, 69 S.Ct. 66, 
335 U.a 844, 93 L.Ed. 894. 

Beport by oommlssloflL 
The statute which provides for an 
annual report by development and in¬ 
dustrial commission to the governor 
and general court and such further 
report to governor and to public as in 
its opinion are necessary and advisa¬ 
ble does not exempt commission from 
furnishing information reguired by 
the legislature or either branch 
thereof.—Opinions of the Justices, 
Mass., 102 N.K2d 79. 

6a N.J.P—Massett Bldg. Ca v. Ben¬ 
nett, 71 A.2d 827, 4 N.J. 68. 

Wash.—State ez rel. Robinson v. Flu¬ 
ent, 191 P.2d 241, 80 Wash.2d 194, 
certiorari denied 69 aCt 66, 835 
U.S. 844, 98 UEd. 894. 

Implied from power to legislate 
The power to legislate carries with 
it by necessary implication ample ^ 
authority to obtain information need¬ 
ed in the rightful exercise of such 
power and to employ compulsory 
process for such purpose.—In re 
Opinion of the Justice^ 78 A.2d 488L 
96 N.H. 630. 
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is, likewise, broad and extensive.5l Although it 
has been held that the legislature may project its 
investigatory function into the interim between 
sessions and until the next session of the legisla¬ 
ture,52 a clause of a statute providing that if the 
commission is unable to complete its investigation 
during the current special session it shall have 
power to continue its investigations after the ad¬ 
journment of the special session has been held in- 
valid.52 It has been held that, whatever means 
the two houses of the legislature use for the pur¬ 
pose of investigating, the right to investigate is 
separate and distinct in each house.®^ In conduct¬ 
ing investigations, the legislature may employ its 
usual and ordinary methods of procedure or pro¬ 
ceed by means of any of its duly constituted in- 
strumentalities.55 So the legislature may proceed 
by a duly authorized committee of one or both 
branches of such body,®* or authority to obtain in¬ 
formation necessary for its determination con¬ 
cerning the exercise of the power to enact laws may 
be conferred on nonle^slative bodies.®^ 

In consequence if its investigatory powers, .the 
legislature has the power to authorize committees 
to gather information and make recommendations 
on all subjects concerning which it has the right to 


843 

enact laws,** and committees may be authorized 
to gather and preserve information for future legis¬ 
lation;** but the powers of legislative committees 
are not restricted to investigations on matters per¬ 
tinent to legislation only,** and committees may be 
created to investigate any subject legitimately with¬ 
in the scope of the functions, powers, and duties 
of the legislature and to secure information neces¬ 
sary to the proper discharge thereof.*^ According¬ 
ly, investigations concerning elections*2 and sub¬ 
versive activities** have been held to be proper, 
and, where the constitution authorizes each house 
to punish its members, there is warrant for an in¬ 
quiry concerning alleged corrupt practices and 
bribery of such members.*^ 

Generally, however, the legislative power to in¬ 
vestigate is not absolute,** and it has been held to 
be limited to the obtaining of information on mat¬ 
ters which fall within the proper field of legisla¬ 
tive action.** Moreover, in conducting any in¬ 
vestigation, the legislature is bound to observe all 
provisions of the constitution designed to protect 
the individual in the enjoyment of life, liberty, and 
property and from inquisitions into private af¬ 
fairs.**^ So, it is the general rule that the legis¬ 
lature has no power through itself or any commit- 


61. N.H.—In re Opinion of the Jus¬ 
tices, supra. 

62. Wash.—State ex rel. Robinson v. 
Fluent, 191 P.2d 241, 30 Wash.2d 
194, certiorari denied 69 S.Ct. 66, 
335 U.S. 844, 93 KEd. 394. 

63. OPa.—^Annenberg v. Roberts, 2 A. 
2d 612, 333 Pa. 203. 

64. N.j.—^Ex parte Hafrue. 144 A. 
546, 104 N.J.E(i. 31. 

69 C.J. p 98 note 74. 

66. W.Va.—State ex rel. Cashman v. 
Sims, 43 S.E.2d 805, 130 W.Va. 430, 
172 A.L..R 1389. 

66. Ala.—^In re Opix^on of the Jus¬ 
tices, 29 So.2d 10, 248 Ala. 690. 

Cal.—Petition of Special Assembly 
Interim Committee on Public Mor¬ 
als of California Legislature, 90 P. 
2d 304, 13 Cal.2d 497. 

N.T.—^In re Joint ^legislative Com¬ 
mittee to Investigate Educational 
System of New York, 32 N.K2d 
769, 286 N.T. 1. 

P6.—Shelby v. Second Nat Bank, 19 
PS^Dist & Co. 202. 

69 C.J. p 96 note 58. 

67. Mass.—Attorney General v. Bris- 
senden, 171 N.E. 82, 271 Mass. 172. 

68. Cat—Petition of Special Assem¬ 
bly Interim Cohunittee on Public 
Morals of California Legislature, 
90 P.2d 304, 13 CaL2d 497. 

Pa.—^Annenberg v. Roberts, 2 A.2d 
612. 833. Pa. 208. 

Wash.—State ex rdU Hamblen v. 
81 C. J.S.—61 


Telle, 185 P.2d 723, 29 Wash.2d 68. 
59 C.J. p 96 note 59. 

Joint resolution 

Legislature has power to create, by 
joint resolution, committees to take 
testimony and report.—In re Gordon, 
252 N.T.S. 858, 141 Mlsc. 636. 

59. S.C.—^Robertson v. Peeples, 116 
S.E. 300, 120 S.C. 176. 

59 C.J. p 97 note 60. 

60. Wash.—State ex rel. Robinson v. 

, Fluent, 191 P.2d 241, 80 Wash.2d 

194, certiorari denied 69 S.Ct. 66, 
835 U.S. 844, 93 L.Ed. 394. 

GL Wash.—State ex rel. Robinson v. 
Fluent, subra. 

62. Wls.—State v. Frear, 119 N.W, 
894, 138 Wls. 178. 

59 CLJ. p 97 note 61. 

63. U.S.—^Brandhove v. Tenney, aA. 
CaJL, 183 F.2d 121, reversed on oth¬ 
er grounds Tenney v. Brandhove, 
71 S.Ct. 788, 341 U.S. 367, 95 L.Ed. 
1019, rehearing denied 72 SlCt. 20, 
842 U.S. 843, 96 L.Ed. 637, certio- 
raii denied Brandhove v. Robin¬ 
son, 71 S.Ct 853, 841 U.S. 986, 96 
L.Ed. 1364. 

ObJeotioiLS as to vagneaess and anu 
Mgiiity 

Concurrent resolution of the legis¬ 
lature, providing for the creation of 
a committee on un-American activi¬ 
ties to investigate activities of 
groups opposed to the American 
form of government as :guaranteed 

961: 


by the constitution, is not void on 
grround that it is so vague and am¬ 
biguous as to provide no ascertain¬ 
able standard of guilt and so deprives 
an accused of liberty and property 
without due process of law.—State v. 
James, 221 P.’2d 482, 36.Wash.2d 882, 
certiorari denied James v. State of 
Wash., 71 S.Ct. 615, 341 U.S. 911, 96 
L.Ed. 1348, rehearing denied 71 S.Ct. 
661, 841 U.S. 937, 96 L.Bd. 1865. 
ActlvltLeB and associatton of teach¬ 
ers 

A concurrent resolution of state 
legislature‘directing joint legislative 
committee to investigate subversive 
activities in city educational system 
authorized investigation with respect 
to communist activities and associa¬ 
tions of teadbers in the public schools 
and colleges.—^Application of With¬ 
row, 28 N.Y.S.2d 223, 176 Misc. 697. 

64. Tex.—Ex parte Youngblood, 251 
S.W. 609, 94 Tex.Cr. 880. 

59 CJr. p 97 note 62. 

65. Masa—Cane of Emery, 107 Mass. 
172, 9 Am.R. 22. 

N.BL—Oln re Opinion of the Justices, 
73 Alid 433, 96 N.H. 530. 

66. U.S.—U. S. T. Owlett, U.aPa., 
16 FiSup'p. 786. 

Pa.-^helby v. Second Nat Bank, 19 
Pa.Dtlst & Co. 202—Commonwealth 
V. Costello, 21 Pa.Dlst 232. 

67. Mass.—Attorney General v. Bris- 
senden, 171 NJSL 82, 271 Mass. 172. 
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tee or other agency to make inquiry into the private 
affairs of a citizen, except to accomplish some au¬ 
thorized end,®^ and, also, it would seem that the 
legislature is not concerned with the morality of 
a citizen’s act®^ 

Neither the legislature nor a committee appointed 
by it can constitute itself into a court of general 
jurisdiction or a grand inquest for the purpose of 
inquiring into the conduct of a citizen not a mem¬ 
ber of its body,70 and the legislature has no power 
to conduct an investigation for the detection of 
crime,except in connection with impeachment 
proceedings, discussed infra § 78. However, it is 
not a valid objection to an investigation that it 
may disclose crime or wrongdoing on the part of 
individuals, provided its object is the framing and 
enactment of proper laws or regulations,^^ and the 
fact that disciplinary or penal proceedings may fol¬ 
low testimony deemed to be perjurious is no reason 
for interference by the court with a legislative 
inquiry .7 5 

A legislature, a joint session, or a committee can¬ 
not violate the constitutional rights of a person by 
conducting a public investigation of charges against 
him under the pretense or cloak of its power to in¬ 


vestigate for the purpose of acquiring information 
for legislation,^^ whether the investigation be for 
the purpose of laying a foundation for the institu¬ 
tion of criminal proceedings, for the aid and bene¬ 
fit of grand juries in finding indictments,^® for the 
purpose of intentionally injuring or vindicating any 
institution or individual,^® or for any ulterior pur- 
pose.77 A general, roving, inquisitorial, compulsory 
investigation conducted without allegations, on no 
fixed principles, and governed by no rules of law 
or evidence, is illegal.^® The power to suspend the 
criminal law by a tender of immunity to witnesses 
is not an implied incident of the power to investi- 
gate.7® 

Necessary expenses. In the exercise of its power 
to make investigations, the legislature may incur 
reasonably necessary expenses, payable out of pub¬ 
lic funds.®® However, since, when the legislature 
adjourns, all contingent expenses should cease, a 
committee continued to investigate matters appro¬ 
priate for legislation cannot receive payment out of, 
or incur expenses which shall be charged to, the 
legislative contingent fund.®i 

Subcommittees. The power of a committee to 
delegate its authority exists only within the limita- 


68. Pa.—Shelby v. Second Nat. Bank, 
19 Pa.Dlst & Co. 202. 

59 C.J. p 97 note 63. 

Xdmited right of limnlry 
A legislative body has no gener¬ 
al power to inquire Into private af¬ 
fairs and to compel disclosures, and 
may do so only with such limited 
right of inquiry as is pertinent to 
obtaining Information on which pro¬ 
posed legislation is to be based.— 
Annenberg v. Roberts, 2 A.2d 612, 
333 Pa. 203. 

69. N.Y.—In re Barnes, 97 N.m 608. 
204 N.T. 108. 

70. N.J.—Ebc parte Hague* 147 A. 
220, 106 N.J.Hq. 134. 

N.T.—People v. Webb, 5 N.T.S. 856. 

71. Mass.—Attorney Oeneral v. Bris- 
senden, 171 N.E. 82, 271 Mass. 172. 

Pa.—Commonwealth v. Costello, 21 
Pa.Dl8t. 282. 

69 C.J. p 97 note 66. 

72. N.T.—People v. MlUlken, 77 N. 
B. 872, 186 N.T. 85. 

59 C.J. p 97 note 68. 

3jater prooeedlngsi vaoatloa of posi¬ 
tion 

Persons served with subpoenas Is¬ 
sued by Joint legislative committee 
investigating subversive activities In 
city educational system would not 
be entitled to have subpoenas vacat¬ 
ed because later disciplinary or penal 
proceedings might be unfairly con¬ 
ducted, since, if that occurred, peti¬ 


tioners could avail themselves of 
Judicial remedies with respect to sub¬ 
sequent proceedings; nor were such 
persons entitled to have subpoenas 
vacated because position of one of 
teachers was declared vacated be¬ 
cause of his refusal to sign a waiver 
of immunity before testifying, where 
that action was required by city 
charter.—Application of Withrow, 28 
N.T.S.2d 228, 176 Misa 697. 

73. N.Y.—Application of Withrow, 
supra. 

SnspeiLSioa 

Persons on whom subpoenas 
been served in connection with inves¬ 
tigation by Joint legislative commit¬ 
tee of subversive activities in city 
educational system were not enti¬ 
tled to have subpoenas vacated on 
ground that a number of teachers 
who had testified were subsequently 
suspended without pay, where it ap¬ 
peared that teachers were suspended 
because of belief of boards of educa¬ 
tion that testimony was perjuiioua 
! -—Application of Withrow, supra. 

74. HI.—Greenfield v. Russel, 127 N. 
B. 102, 292 IlL 392. 

N.J.—^Ex parte Hague, 147 A. 220, 
106 N.J.Eq. 134. 

75. HI.—Greenfield v. Russel, 127 N. 
B. 102, 292 HI. 392, 9 A.L.R. 1834. 

59 C.J. p 97 note 70. 

76. UL—Greenfield v. Russel, supra. 
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N.J.—^Ex parte Hague, 147 A. 220, 
105 N.J.Eq. 834. 

77. N.X—^Ex parte Hague, supra. 

78. N.J.—‘Ex parte Hague, supra 

79. N.T.—Doyle v. Hofstader, 177 
N.E. 489, 267 N.T. 244, 87 A.L.R. 
418. 

8C^ Wis.—State v. FTear, 119 N.W. 
894, 188 Wla 173. 

Constitatloasl limitation held inap¬ 
plicable 

Constitutional provision limiting 
amount that might be paid for addi¬ 
tional help for legislature was held 
to relate only to legislative session 
proper, and not to prohibit pasrment 
of reasonable expenses necessarily 
incurred in investigations by interim 
legislative committee appointed by 
Joint action of both houses to inves¬ 
tigate problems connected with agri¬ 
cultural marketing.—^Phillips t. Ri¬ 
ley, 67 P.2d 1308, 6 Cal.2d 414. 
Expenses of members and noamem- 
bers 

Resolution creating tax survey 
committee as aid to legislature is 
valid, in so far cm it authorizes pay¬ 
ment of expenses of both members 
and nonmembers of legislature other 
than during session of legislatura— 
Terrell v. King, 14 S.W.2d 786, 118 
Tex. 237. 

81. Ark.—^Dickinson v. Johnson, 176 
S.W. 116, 117 Ark. 682, Ij.RJL 1916E 
496, Ann.C!as.l916B 1067. 
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tions imposed by the statutory provisions*^ or the 
resolutions of the legislature** under which the 
committee is appointed. 

b. Scope of Livestigatioii 

The powers of an Investigating committee, subject 
to limitations on the investigating power of the legisla¬ 
ture, are In general as broad as the resolution constitut¬ 
ing It; but the Inquiry must be confined to facts relevant 
to the subject of the investigation. 

The powers of an investigating committee, sub¬ 
ject to limitations on the investigating power of the 
legislature, discussed supra subdivision a of this 
section, are in general as broad as the resolution 
constituting it.*^ While the powers allowed to a 
legislative committee are necessarily exceedingly 
broad and include a search into the subject matter 
of the investigation far beyond the scope of a ju¬ 
dicial trial, not being confined to evidence such as 
would be required on a trial at law, its powers are 
not imlimited and its inquiry must be confined to 
facts relevant to the subject of the investigation,** 
and the answer of a witness cannot be compelled ei¬ 
ther by the legislature or one of its committees on an 
inquiry or investigation, except for legislative pur¬ 
poses or in acquiring information on which to predi¬ 
cate remedial legislation.** So a witness cannot be 
compelled under the guise of a legislative study of 
conditions bearing on proposed legislation to re¬ 
veal his private and personal affairs, except to the 
extent to which such disclosure is reasonably re¬ 
quired for the general purpose of the inquiry.*^ A 
legislative committee investigating subversive ac¬ 
tivities in a period of unlimited national emergency 
is required to adhere to American principles of 
fair play as far as consistent with the necessities 
of public safety.** It has been held that a sub¬ 
committee cannot take evidence in camera.** 

§ 44. -Exercise of Judicial Powers 

While In some aspects legislative Investigations may 
partake of Judicial attributes and require the exercise of 


quasl-judiclal faculties, ft Is not a Judicial function be¬ 
longing exclusively to the courts. 

While in some aspects legislative investigations 
may partake of judicial attributes and require the 
exercise of quasi-judicial faculties, it is not a ju¬ 
dicial function belonging exclusively to the courts.** 
Thus, it would seem that, where a charge involving 
the swindling of the state out of its property is 
brought to the attention of the legislature, it has 
constitutional power as the guardian of the state’s 
property to investigate the truth of the charge for 
the purpose of recovering property of which it has 
been fraudulently deprived, and, in such a case, a 
judicial function is exercised by the legislative 
body.*i Where, however, an inquiry involves the 
investigation of criminal charges, the general rule 
is to the effect that it would be an invasion of the 
province of the judiciary for the legislature to 
undertake it** 

§ 45 . -Compelling Attendance of Wit¬ 

nesses and Production of Evidence in 
General 

On an Inquiry by the legislature to ascertain facts 
which affect the public welfare and the affairs of gov¬ 
ernment, the legislature may compel the attendance of 
witnesses and the production of evidence to the end 
that it may perform its constitutional functions by the 
enactment of laws to correct public dangers, and this 
power may be delegated to a committee. 

Generally on an inquiry by the legislature to as¬ 
certain facts which affect the public welfare and the 
affairs of government, the legislature may compel 
the attendance of witnesses and the production of 
evidence to the end that it may perform its con¬ 
stitutional functions by the enactment of laws to 
correct public dangers, either real or apprehended, 
and this power may be delegated to a commitee.** 
Accordingly, if the subject of investigation is within 
the range of legitimate legislative inquiry and the 
questions are pertinent thereto and do not call for 
privileged matter, either hous^ if so authorized, or 
a committee thereof, although sitting in recess, may 


82. N.T.—In re Leach. 190 N.T.S. 
186. 116 Misc. 660. affirmed 189 N. 
T.S. 862. 197 App.Div. 702. affirmed 
184 N.E. 688. 232 N.Y. 600. 

83. N.Y.—In re Leach, supra. 

84. Tex.—^Bx parte Welters. 144 S. 
W. 631. 64 Tex.Cr. 238, Ann.Cas. 
1916B 1071. 

69 C.J. p 98 note 8L 

85. Kan.—^Yoe v. Hoffman. 69 P. 861. 
61 Kan. 266. 

69 C.J. p 98 note 82. 

IngLUlry held relevant 
XJ.S.—^Tenney v. Brandhove, CaL, 71 
S.Ct 783, 341 U.S. 867, 96 L.£d. 


1019. reheariniT denied 72 S.Ct. 20, 
342 U.S. 843, 96 L.Ed. 637. 

86. Tex.—^Ex parte Wolters. 144 S. 
W. 531. 64 Tex.Cr. 238, AnmCas. 
1916B 1071. 

69 C.J. p 98 note 83. 

Clrciimstances attending’ hxihe 
If witness before legislative com¬ 
mittee admits bribe, committee may 
inquire into all circumstances attend¬ 
ing It—Doyle V. Hofstader. 177 NJE3. 
489. 257 N.Y. 244. 87 A.L.R. 418. 

87. Pa.—Annenberg v. Roberts, 2 A. 
2d 612, 883 Pa. 203. 

88. N.Y.—^Application of Withrow, 
28 N.Y.S.2d 228. 176 Misc. 697. 
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89. N.Y.—In re Leach, 189 N.Y.S. 
862. 197 App.Div. 702. affirmed 134 
N.E]. 688. 232 N.Y. 600. 

9a CaL—^Ex parte Battelle, 277 P. 

725. 206 Cal. 227. 

69 C.J. p 98 note 85. 

91. N.J.—Ex parte Hague. 150 A. 

822. 9 N.J.M1SC. 89. 

98. m.—Greenfield v. Russel, 127 N. 

E. 102, 292 Ill. 892. 

93. N.Y.—^In re Joint Legislative 
Committee to Investigate Educa¬ 
tional System of New York, 82 N. 
E.2d 769, 285 N.Y. 1. 

Wash.—State ex rel. Hamblen r. 
YeUe, 186 P.2d 728. 89 Wa8h.2d 68. 
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smmuon witnesses and colnpd obedience ibereto,*^ 
it being held that tihe inherent and auxiliary power 
reposed in legislative bodies to conduct investiga¬ 
tions carries with it such power.^^ The appearance 
of certain witnesses at a private hearing in con¬ 
nection with an investigation by a legislative com- 
mittee does not preclude the subsequent public ap¬ 
pearance of the witnesses for the same testimony 
or for additional or more detailed testimony.*^ 

Issuance of subpoena or summons. Where a com¬ 
mittee is authorized to subpoena witnesses, the 
chairman of the committee, in conjunction with its 
counsel, may select the names and number of wit¬ 
nesses for attendance at each session, and the chair¬ 
man may sign the summons for each witness when 
presented to him by counsel for the committee.^^ 
It has further been held that, except where other¬ 
wise provided by statute, a subpoena is valid where 
issued and signed by the vice-chairman,or an au¬ 
thorized member,of the committee. A summons 
for a witness before a joint committee of the two 
houses of the legislature ordered by unanimous ac¬ 
tion of the committee may be signed by the chair¬ 
man from either house.^ A subpoena for attend¬ 
ance is not vitiated as to the necessity of the at¬ 
tendance of the witness by inclusion of illegal re¬ 


quirements for the production' of documents.^ A 
subpoena to testify before a subcommittee of one 
member of a joint legislative committee investigat¬ 
ing certain matters is valid.* 

Vacation of subpoena. While a court of proper 
jurisdiction has power to pass on a motion to vacate 
personal subpoenas issued by a legislative com¬ 
mittee,^ it will not interfere except for proper 
cause,* and subpoenas will not be vacated because 
of objections involving only the procedure and 
method of inquiry adopted 1^ the committee, since 
the committee’s procedure is a matter solely within 
its discretion.* Ordinarily, a court is without equity 
jurisdiction, in a summary proceeding, to set aside 
the service of subpoena issued.h7 & legislative 
committee.^ 

Remedies. Under some statutes, a person dis¬ 
obeying the subpoena of a legislative committee 
may be apprehended and brought before the com¬ 
mittee 1^ the sheriff under a warrant issued to 
him, as discussed infra § 47, or be prosecuted for 
a misdemeanor;* and some provisions make it an 
offense for a person to refuse to be sworn or to 
answer questions before the legislature or a com¬ 
mittee thereof,* apart from liability of any sudi per- 


84i K.y.—AppUcatlon of Withrow, 
28 N.Y.S.2d 22S, 176 Mlsa 597. 

Pa.—Annenberg v. Roberta, 2 A.2d 
612, 8S8 Fa. 20S. 

69 GU. p 99 note 89. 

JDwmanoe after flaal adJonmanaBt 
Subpoena requlrlnff person's attend¬ 
ance before legislative conamlttee 
was not invalid although Issued aft¬ 
er final adjournment of legislature.— 
People ex reL Hastings v. Hofstad- 
ter, 180 NJBL 106, 868 H.T. 426. 
gSL Mass.—Attorney General v. Brls- 
senden, 171 NJBL 82, 271 Mass. 172. 
Mo.—liowe V. Summers, 69 MoJtpp. 
687. 

96L N.T.—Application of Withrow, 
28 N.T.&2d 228, 176 Migo. 697. 

87. N.Jw—State v. Scott, 99 A. 842, 
89 N.J.Liaw 786—State v. Brewster, 
99 A. 888, 89 Njr.Law 668. . 

88. ' K.T.—People ex rei. Hastings v. 
Hofstadter, 266 N.Y.S. 18, 284 App. 
Dlv. 888, affirmed 180 NJBL 106, 
268 H.Y. 426. 

88, H. Yd—People ex rSL ECutlngs v. 

H6fstadter, supra. 

PMor to taUag and flUiig of oath 
Subpoena was properly signed by 
member of legislative Investigating 
committee ad Interim expiration of 
one term of offioe and fa^JrfTig fil¬ 
ing of required oath for successdve 
term.—People'' ex reL Hastings v. 
Hofstadter, 866. N.Y.S. 608, 142 Mlso. 
882, afflnned 266 N.YJ9L U, 284 App. 


Biv. 888, affirmed 180 NJL 106, 268 
N.Y. 426. 

1. W.Va.—Sullivan v. HiU, 79 S.H. 
670, 78 W.Ya. 49, Ann.Gas.l916B 
1116. 

8. N. J.—Bx parte Hague, 146 A. 618, 
104 N.JJmfh 869. 

& N.Y.—In re Gordon, 262 n:Y.B. 
868, 141 Mls& 686. 

A N.Y.—Application of Withrow, 28 
N.Y.8.2d 228, 176 Mlsc. 697. 

B. H.Yd—Apidicatioa of Withrow, su¬ 
pra. 

Denial of right of cross-ezaBiJaattoa 
Persons served with subpcenas is¬ 
sued by Joint legislative committee 
investigating subversive activities in 
dty educational system were not en¬ 
titled to have subpcenas vacated be¬ 
cause right of cross-examination had 
been denied, since a witness testify¬ 
ing in a legislative inquiry has no 
such right—Application of Withrow, 
supra. 

Si H.Yd—Application of Withrow, su¬ 
pra. 

7. H.Y.—OPeople ex reL HastlngB v. 
Hofstadter, '266 N.Y.S. 18, 284 App. 
Dlv. 888, affirmed 180 NJD. 106, 268 
N.Y. 426. 

8i N.Y^-People ex reL Hastings v. 
Hofstadter, 180 KJL 106, 268 N.Y. 
486. 

69 GLJ. p 102 note 18 [b]. 

S. Galr-^ parte Goon, 112 P,2d 
767, 44 CaLApp.2d 681. 
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Cknnplalat luOd sufficient 

Complaint i[or violation of statute 
penalising persona refusing to be 
sworn or to answer questions before 
legislature or committee thereof, 
which set out questions asked includ¬ 
ing question relating to membership 
in Communist Party, was not insuffi¬ 
cient because of failure to recite that 
legislative committee was empowered 
to ask such questions.—Blx parte 
Coon, supra. 

‘Wmfal” refusal 

Where defendant was called before 
legislative committee on un-American 
activities and was asked whether he 
was or had ever been a member of 
the Communist Party, and defendant 
replied that he did not case to an¬ 
swer and that he stood on his con¬ 
stitutional rights, he acted "willful¬ 
ly" within meaning of statute provid¬ 
ing that every person duly sununon- 
ed to attend as a witness before ei¬ 
ther house of the legislature or any 
committee thereof authorized to sum¬ 
mon witnesses, who shall refuse or 
neglect, without lawful excuse, to 
attend or who shall "willfully" refuse 
to be sworn or to affirm or to an¬ 
swer any material or proper ques¬ 
tions or produce documents In his 
possession or under his control, 
be guilty of a gross mlademeanor.r— 
State V. James, 221 P.2d 482,. 86 
WaUh.2d 882, oerttorarl denied James 
V. State of Washn 71 aCt 61B, 241 
UJEL blit 96 liJU. 1248, rehearing de- 
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son to prosecution or punishment for contempt, 
discussed infra § 48, 

§ 45. -Production of Books and Papers 

Generally In a proper Investigation by the legislature 
OP a committee thereof, the production of documentary 
evidence necessary to the Inquiry may be compelled by 
Issuance of subpoenas duces tecum. 

Generally, in a proper investigation by the legis¬ 
lature or a committee thereof, the production of 
documentary evidence may be compelled.^! So 
where an investigating committee is authorized to 
issue subpoenas, it may issue subpoenas duces 
tecum, which the court may not ordinarily set 
aside or enjoin.i2 However, a person aggrieved 
by the unlawful demand of a legislative committee 
in a subpoena duces tecum is entitled to the oppor¬ 
tunity for a judicial hearing.i^ The right to com¬ 
pel a witness to produce books and papers before 
a legislative committee turns on whether their 
production is necessary to the inquiry which it is 
conducting.15 While the production of papers ma¬ 
terial to an inquiry may not be refused merely be¬ 
cause they are private,i® when it appears that the 
legislative committee in issuing a subpoena is at¬ 
tempting to embark on a ‘‘fishing expedition,” it 
will be declared void.!*^ 

§ 47 . Arrest or Attachment 

When a witness, lawfully summoned, refuses to 

nied 71 S.Ct 551, 341 U.S. 937, 96 L. 

Ed. 1365. 

Wltli respect to coavlctloiL for re¬ 
fusing to answer questions before 
legislative committee of legislature, 

It is not only right, but duty, of state, 
particularly at present time, to as¬ 
certain If there are any in Its em¬ 
ploy who belong to any group or or¬ 
ganization which advocates and prac¬ 
tices overthrow and destruction of 
state by subversive activities.—^Ex 
parte Coon, 112 P.2d 767, 44 Cal,App. 

24 531. 

10. Call—^Ez parte Coon, supra. 

11. N.T.—^lu re Joint Legislative 
Committee to Investigate Educa¬ 
tional System of State of New 
York, 32 N.B.2d 769, 285 N.Y. 1. 

12. Pa.—Corpus Juris quoted in 
Shelby v. Second Nat. Bank, 19 Pa. 

« Plst & Co. 202, 211. 

69 C.J. p 99 note 94. 

Senator sitting as snbooxnmlttes 
•Under joint resolution appointing 
Joint legislative committee to inves¬ 
tigate the educational system of the 
state and empowering committee to 
sit In one or more parts, and empow¬ 
ering each > member to administer 
oaths, take testimony, subpoena wit¬ 
nesses, and compel the production of 


appear, a warrant or attachment may Issue to compel 
his attendance, and the procedure, when not fixed by 
statute, is controlled by the customary rules and practice 
of legislative bodies. 

When a witness, lawfully summoned, refuses to 
appear, a warrant or attachment may issue to com¬ 
pel his attendance,18 and such remedy is available in 
some jurisdictions under statutes expressly so pro- 
viding.19 The procedure, when not fixed by stat¬ 
ute, is controlled by the customary rules and prac¬ 
tice of legislative bodies.20 A warrant, if other¬ 
wise valid, it has been held, is not vitiated by lack 
of a seal.2i A legislative body may not lawfully is¬ 
sue a warrant requiring the arrest of a person 
charged with contempt of such body and the deten¬ 
tion of such person thereunder for arraignment 
before it at a period of time long subsequent to the 
issuance of the warrant and deprive him of his lib¬ 
erty during such time.22 

§ 48. -Punishment for Contempt 

Generally, a willful disregard of the authority of a 
legislative body, or disobedience to its lawful orders may 
constitute a punishable contempt; and the legislature 
may punish contempts of Its authority committed by 
persons in Its presence, or It may be a contempt of the 
legislature for a witness to refuse to appear, or to tes¬ 
tify, before a duly empowered legislative committee, or 
to produce books or papers. 

Generally, a willful disregard of the authority of 
a legislative body, or disobedience to its lawful or¬ 
ders may constitute a punishable contempt.23 Each 

dence enabling the committee to rec¬ 
ommend remedial legislation on 'the 
subject involved.—Shelby v. Second 
Nat. Bank, supra. 

18. Mass.—^Burnham v. Morrissey, 
14 Gray 226, 74 Am.D. 676. 

17. N.J .—Kx parte Hague, 144 A, 
646, 104 N.J.Eq. 31. 

N.Y,—^In re Barnes, 97 N.B. 508, 204 
N.Y. 108. 

18. N.J.—Ex parte Hague, 145 JL 
613, 104 N.XEq. 369. ' 

59 C.J. p 99 note 98. . 

19. N.Y.—^People ex rel. Hastings v. 
Hofstadter, 180 N.B. 106, 268 N.Y. 
425. 

59 C.J. p 99 note 99. 

80. N.Y.—Wilckens y. Wlllet, 4 
Abb.Dec. 596. 

59 C.J. p 100 note L 

81. N.J.—^Ex parte Hague, 145 A. 
618, 104 N.XEq. 869. 

22. N.J.—^Ex parte Hague, 144 A. 
546, 104 N.J.Eq. 31. affirmed 145 
A. 618. 104 N.JJBq. 369. 

23. Pa.—^Bridgewater v. Beaver Val¬ 
ley Tract Co., 27 Pa.Co. 328. 

18 C.J. p 4 note 1 [aj (3)-(5). 
Refusal of person summoned to ap¬ 
pear or to answer questions as con- 


records and documents deemed ma¬ 
terial, and providing that each mem¬ 
ber shall generally have possession 
and exercise all the powers of a legis¬ 
lative committee as provided by the 
legislative law, a senator sitting as a 
subcommittee was empowered to is¬ 
sue subpoena duces tecum.—^In re 
Joint Legrislative Committee to Inves¬ 
tigate Educational System of State 
of New York, 82 N.E.2d 769, 285 N. 
Y, 1. 

13. Pa.—Corpus Juzls quoted lu 
Shelby v. Second Nat Bank, 19 Pa. 
Dist & Co. 202, 21L 

69 C.J. p 99 note 94. 

14. iPa.—Annenberg v. Roberts, 2 A. 
2d 612, 333 Fa. 203. 

15. Pa.—Shelby v. Second Nat Bank, 
19 Pa.Dist & Co. 202. 

59 C.J. p 99 note 95. 

Bank records 

A committee appointed by a branch 
of the legislature to Investigate the 
relations between public utilities com¬ 
panies and the public service com¬ 
mission has no authority to require 
the production of the personal bank 
records of a member of the commis¬ 
sion against whom no charges have 
been preferred, unless it Is shown 
that the purpose is to secure evi- 
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house of the legislature may punish contempts of its 
authority by other persons where they are com¬ 
mitted in its presence,24 and equally may it be a 
contempt of the legislature for a witness to refuse 
to appear, or to testify, before its duly empowered 
committee, or to produce books or papers and a 
statute empowering either house to imprison a con¬ 
tumacious witness is not in excess of the legisla¬ 
tive power.26 Hence, legislative bodies may insti¬ 
tute, and carry to the extent of punishment, con¬ 
tempt proceedings in order to compel the attendance 
of such witnesses and the production of such docu¬ 
mentary evidence as may be legally called for in 
the course of such proceedings,^? whether con¬ 
ducted by the legislative body or a branch of it, 
directly or through properly constituted committees 
thereof,28 and although in the course of such pro¬ 
ceedings the witness is deprived of the aid of coun- 
sel.29 

No person can be punished for contumacy as 
a witness before either house unless his testimony 
is required in a matter into which the house has 
jurisdiction to inquire.20 Furthermore, the evi¬ 
dence sought by the committee must be material and 
willfully withheld,2i and a witness may not be 
required to answer incriminating questions.22 In 
determining whether a witness should be com¬ 
mitted for contempt, the test is not whether he 
has answered every question put to him, but wheth¬ 


er on its face and without collateral inquiry the 
testimony is a bona fide effort to answer the ques¬ 
tion at all.2S 

Power of committee. Although the legislature 
may function through a committee, as discussed 
supra § 42, the committee itself, it has been held, 
has no inherent power to adjudge a person in con¬ 
tempt or punish him therefor but there is also 
authority apparently to the contrary,25 and the pow¬ 
er may be expressly conferred^^ or conferred by 
fair implication.27 

Power of court. Except as otherwise provided 
by statute, the failure to obey a subpoena issued by 
the legislature may not be punished by the judiciary 
as a contempt of court.28 Under a statute so pro¬ 
viding, however, the court may imprison a witness 
for contempt where he has appeared before the 
committee and there refused to be examined or re¬ 
fused to answer a proper question.®^ An applica¬ 
tion to the court for an order to commit a witness 
to jail until he should answer questions put to him 
by a legislative committee must specify the ques- 
tions which the witness has refused to answer, in 
order to enable the witness to answer the charges 
made against him and to enable the court intelli¬ 
gently to pass on them.40 

Exercise of power. The power to adjudge a 
witness guilty of contempt and to order his con¬ 


stituting offense under some stat¬ 
utes see supra 9 45. 

'Wliat oonstltates oontempt 

(1) In its broad sense a contempt 
is a disregard of, or disobedience to, 
the commands of a public legislative 
authority, or an interruption of its 
proceedings by disorderly behavior 
or Insolent language, in its presence 
or so near thereto as to disturb its 
proceedings or Impair the respect due 
to its authority.—Hunt v. State, 27 
Ohio Clr.Ct 16. 

(2) Contempt is disorderly or inso¬ 
lent language or behavior in the 
presence of a legislature, tending to 
disturb its proceedings, or Impair the 
respect due its authority; or a dis¬ 
obedience to the rules or orders of 
-such a body, which interferes with 
the due administration of the law. 
Mont.—^In re Macknight, 27 P. 836, 11 

Mont. 126. 28 Am.S.R. 451. 

W.Va.—State v. Ralphsnyder, 12 S.B. 
721, 84 W.Va. 852. 

84, N.T.—^In re Barnes, 67 N.1L 608, 
204 N.T. 108. 

59 CJ. p 100 note 4, 

88. Mass.—^In re Opinions of the 
Justices, 102 N.H.2d 79. 

N.T.—In re Joint Legislative Com¬ 
mittee to Investigate Educational 


System of State of New York, 82 
N.E.2d 769. 285 N.T. 1—People ex 
rel. Hastings v. Hofstadter, 180 N. 
B. 106. 258 N.T. 425. 

59 aj. p 100 note 5. 

ae. N.T,—People v. Keeler, 2 N.B. 
615. 99 N.T. 463, 8 N.T.Cr. 848. 
52 AulR. 49. 

59 C.J. p 100 note 6. 

a7. Mass.—In re Opinions of the 
Justices, 102 N.E.2d 79. 

N.T.—^In re Joint Legislative Com¬ 
mittee to Investigate Educational 
System of State of New York, 32 
N,B.2d 769, 285 N.T. 1, 

59 C.J. p 101 note 7. 

28. N.T.—In re Joint Legislative 
Committee to Investigate Educa¬ 
tional System of State of New 
York, supra. 

Wash.—State ex rel. Hamblen v. 
Telle, 185 P.2d 728, 29 Wash.2d 
68 . 

59 CJ. p 101 note 8 . 

29. N.T.—People v. Keeler. 2 N.B. 
615, 99 N.T. 463. 

59 C.J. p 101 note 9. 

30. N.T.—^In re Barnes, 97 N.B. 508, 
204 N.T. 108. 

59 C.J. p 101 note 10. 

31. N.T.—People v. Foster, 198 N.T. 
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S. 7, 204 App.Dlv. 295, affirmed 142 
N.E. 304, 286 N.T. 610. 

59 C.J. p 101 note 11. 

32. N.T.—Ex parte Hague, 150 A. 
822, 9 N.J.M1SC. 89, affirmed 147 
A. 220, 105 N.J.EQ. 184. 

59 CJ. p 101 note 12. 

33. N.T.—^In re Educational System 
of New York, 29 N.T.S.2d 890, 177 
Misc. 27. 

34. Tex.—Ex parte Youngblood, 251 
S.W. 509, 94 Tex.Cr. 830. 

59 CJ. p 101 note 14. 

35. S.C—Ex parte Parker, 55 S.B. 
122, 74 S.C 466, 114 Ain.S.R. 1011, 
7 Ann.Cas. 874. 

59 CJ. p 101 note 16. 

36. W.Va,—Sullivan v. HiTi , 79 s.E. 
670, 78 W.Va. 49, Ann.Cas.l916B 
1116. 

59 CJ. p 101 note 16. 

37. N.T.—People v. Learned, 8 Hun 
626, 

38. N.T.—People ex reL Hastlngrs v, 
Hofstadter, 180 N.H. 106, 258 N.T. 
425. 

39. N.T.—People ex reL BEastings v. 
Hofstadter, supra. 

4a N.Y.—In re Educational System 
of New York, 29 N.Y.S.2d 890. 177 
Miso. 27. 
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finement is a power which can only be exercised 
in strict conformity with the rules of procedure 
which the laws of the particular state provide, as 
a prerequisite to the validity of an adjudication of 
contempt.^^ Under a statute authorizing the coun¬ 
ty jails to be used as prisons for the confinement 
of “all persons duly committed for any cause au¬ 
thorized by law,*' a recalcitrant witness may be com¬ 
mitted to such a jail and held by the sergeant at 
arms of the legislative body therein, in the custody 
of the sheriff or his deputy jailer.42 a witness, 
after an adjudication of contempt for his refusal 
to answer a question on the ground of self-incrim¬ 
ination, purges himself of the contempt and is en¬ 
titled to discharge from imprisonment where he 
gives a negative answer to the question, notwith¬ 
standing the committee’s determination that the an¬ 
swer is false and perjurious.^^ 

Term of imprisonment. While the rule seems to 
be that the term of imprisonment of a witness ex¬ 
pires with the session of the legislature,in some 
jurisdictions it would appear that while the power 
of the legislature to imprison for contempt is lim¬ 
ited as to time by the constitution, such power may 
be exercised time after time for each fresh refusal 
and each new contempt until the desired informa¬ 
tion has been obtained^s 

§ 49. Oflficers and Employees 

a. In general 

b. Term and tenure 
c Compensation 

a. In General 

Except as restrained by constitutional limitations, the 
legislature may appoint or elect Its own officers or em¬ 
ployees, and each house may employ clerks for Its own 
committees without concurrence of the other body. A 
legislative officer Is not liable personally for acts In good 
faith within the scope of his authority. 

Except as restrained by constitutional limitations, 
the legislature may appoint or elect its own ofl5- 


§§ 48-49 

f cers^® or employees,and such authority is some¬ 
times expressly defined by statute.48 Where the 
constitution provides that the legislature shall pre¬ 
scribe by law the number, duties, and compensa¬ 
tion of the officers and employees of each house, 
and requires that laws shall be passed by bill, stat¬ 
utes authorizing each house of the legislature to 
fix merely by resolution the number of subordinate 
officers and clerks of each house are invalid,**® 

Clerks and assistants. Each house may employ 
clerks for its own committees^® without concur¬ 
rence of the other body,5l and each house may em¬ 
ploy as many clerks as it deems proper, unless re¬ 
stricted by law.52 When the legislature, or either 
house thereof, sits in an inquisitorial or investigat¬ 
ing capacity, it may employ additional employees to 
enable it properly to function and discharge its du¬ 
ties in such capacity,®® but the legislature, or either 
house thereof, cannot delegate to a committee the 
power to fix the number of employees.®^ 

Liability for acts or omissions. Under rules of 
general application, a legislative officer is not liable 
personally for acts in good faith within the scope 
of his authority.®® Since the derk and speaker of 
the house of representatives are answerable only 
to it and, in their official capacities, owe no duty to 
citizens, their failure to present a petition to the 
house does not constitute a violation of a legal 
duty to a citizen which will form the basis for a 
right of action.®® 

b. Tem and Tenure 

Under a power to choose Its own officers, the legis¬ 
lature may fix their term of office for periods not ex¬ 
ceeding Its official life, and when the term Is not fixed, 
they hold during the pleasure of the body. Ordinarily 
the body having the power to elect or appoint the officer 
has the power to remove him. 

Under a power to choose its own officers, the leg¬ 
islature may fix their term of office for periods 
not exceeding its official life.®^ When the term is 
not fixed, they hold during the pleasure of. the 


41. N.Y .—^People ex reL Hiastlngrs v. 
Hofstadter, 180 N.E. 106, 258 N.Y. 
425. 

59 C.J. p 102 note 18. 

42. Mass.—^Burnham v. Morrissey, 14 
Gray 226, 74 Am.D. 670. 

43. N.Y.—People ex rel. Falk v. 
Sheriff of New York County, 180 
N.B. 110, 258 N.Y. 487. 

44. Kan.—^In re Davis, 49 P. 160, 
58 Kan. 868. 

Mass.—^Burnham v. Morrissey, 14 
Gray 226, 74 AmJD. 676. 

45. Tex.—Ex parte Youngblood, 251 
S.W. 509, 94 Tex.Cr. 880. 


[46. Okl.—^Riley v. State, 141 P. 264, 
48 Okl. 65. 

59 C.J. p 102 note 22. 

47. Okl.—^Riley v. State, supra. 

59 C.J. p 102 note 28. 

48. Pa.—Commonwealth v, Benn, 181 
A. 258, 284 Pa. 421. 

Ad interim appointment 
Ariz.—Lockwood v. Jordan, 281 P. 
2d 428, 72 Ariz. 77. 

49. Ala.—^Hall v. Blan, 148 So. 601, 
227 Aleu 64. 

50. Wis.—^Tenney v. State, 27 Wis. 
887. 

51. Wis.—Tenney v. State, supra, j 

967 


52. Wis.—^Tenney v. State, supra. 

53. Okl.—Shaw v. Grumbine, 278 P. 
811, 187 Okl. 95. 

59 C.J. p 102 note 29. 

54. Okl.—Shaw v. Grumbine, supra. 
59 C.J. p 102 note 80. 

55. Tex.—Canfield v. Gresham, 17 
S.W. 890. 82 Tex. 10. 

59 C.J. p 104 note 57. 

56. Ga.—^Riditer v. Harris, 7 S.E12d 
482, 62 Ga.App. 64. 

57. Mass.—^In re Opinion of the Jus¬ 
tices, 138 N.E. 452, 289 Mass. 603. 

59 C.J. p 102 note 81. 
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body,®* but, unless other action is taken, they serve 
during* its life as a legislative body.5® Where a 
statute fixes the term of office, such provision is 
controlling.^® If a person occupying an office 
created by statute fails to perform his duties for the 
period provided by statute, the office becomes va- 
cant.®i 

Removal. Except as limitations may be imposed 
by the constitution, the body having the power to 
elect or appoint the officer has the power to remove 
him,®2 and may provide by statute how the power 
shall be exercised.®^ 

c. Compensation 

Compensation cannot be paid an officer or employee 
of the legislature in, the absence of a constitutional or 
legislative provision therefor, and the right is limited by 
the terms of such provision. 

Compensation cannot be paid an officer or em¬ 
ployee of the le^slature in the absence of a con¬ 
stitutional or legislative provision there for,®^ and 
the right is limited by the terms of such provi¬ 
sion,®® When the compensation- of state employees 
is fixed by law, it cannot be reduced by the action 
of an auditing officer.®® The power of the legisla¬ 
ture to fix the compensation of employees cannot 
be delegated to a committee of the legislature or 
of either house,®^ 

Per diem. Employees of the legislature may be 
entitled to per diem cdmpensation in accordance 
with the terms of the statute providing therefor.®® 
A statute authorizing the payment of a per diem 
for the session authorizes the reckoning of pa 3 anent 
from the beginning of the session although the em¬ 
ployee is not sworn in until a later date;®® but 


a statutory or constitutional provision prohibiting 
an extra allowance to any officer or employee has 
been held to preclude the giving of a per diem 
allowance for a period prior to his appointment to 
an employee, although he is to be paid a per diem 
for the session.^® Where a statute provides for a 
per diem compensation of .an employee of the legis¬ 
lature during his attendance on the actual session 
of the legislature, Sundays may be included in the 
computation.71 In determining the construction to 
be placed on a statute fixing a per diem compensa¬ 
tion for a legislative employee, the construction of 
the constitutional provision determining the com¬ 
pensation of members of the legislature may be 
considered.^® 

Change. A constitutional prohibition of the 
change of salaries of public officers during their 
terms does not apply to an officer or employee who 
holds at the pleasure of the appointing power and 
not for any fixed term.^® 

Additional or extra compensation. Ordinarily 
an officer or employee cannot recover additional 
compensation for services in the regular line of his 
,duty.74 However, an employee may sometimes be¬ 
come entitled to additional compensation by per¬ 
forming other duties.7® Under a constitutional pro¬ 
hibition of extra compensation to any officer or 
servant after services have been rendered, em¬ 
ployees whose compensation is fixed by the day can¬ 
not be awarded increased compensation because of 
the unusual length of the daily sessions,^® nor can 
they be granted overtime pay for extra work.^^ 
Where the constitution prohibits the legislature 
from granting additional compensation, a single 


58. Mass.—In re Opinion of the Jus¬ 
tices, supra. 

Mass.—In re Opinion of the Jus¬ 
tices, supra. 

60. Arlz.—liockwood v. Jordan, 231 
P.2d 428, 72 Ariz. 77. 

Ad interim appointment 

Ariz.—Lockwood v. Jordan, supra. 

Appointed **bttcer8*’ 

Employees of house of representa¬ 
tives performing: clerical services and 
sergreant at arms were not appointed 
“officers,** who would be removable at 
pleasure of appolntlngr power.—^Visor 
V.- Waters, 182 A. 241, 320 Pa. 406. 

61. Ariz.—Crawford v. Hunt, 17 P. 
2d 802, 41 Ariz. 229. 

62. Iowa.—CHIC V. Parsons, 57 N.W. 
699, 90 Iowa 665. 

59 <U. P 108 note 34. 

63. Pa.-^ommonwealtli Benn, 
131 A. 258, 284 Pa* 42L 


64. Neb.—State v, Wallichs, 16 N.W. 
481, 14 Neb. 439. 

59 C.J. p 103 note 36. 

65. Mich.—^People v. Whlttemore, 2 
Mich. 306. 

59 aj. p 103 note 87. 

66. N.T.—Poole v. State, 11 N.B. 
276, 106 N.Y. 22. 

59 C.J. p 103 note 38. 

67. Okl.—Shaw v. Grumbine, 278 P. 
311, 137 Okl. 95. 

68- Pa.—Visor v. Waters, 182 A. 
241, 320 Pa. 406. 

Compensation until snooessors ap¬ 
pointed 

Where statute provided that term 
of service of employees of legrislature 
elected at begrinnlngr of one session 
should run ten days into next session 
or until thiir successors were ap¬ 
pointed, resolution of house of repre¬ 
sentatives, adopted on day it conven¬ 
ed, declaring its employees* positions 
vacant was ineffective, and employees 
were entitled to per diem compensar | 
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tion until their successors were ap¬ 
pointed.—Visor ▼. Waters, supra. 

69. Peu—^In re McConnell, 86 Pa.Co. 
148—In re Heath, 36 Fa.Co. 147. 

70. N.T.—People v. Olcott, 11 Hun 
610. 

71. Mich.—Smith v. Auditor General, 
ISO N.W. 657, 165 Mich. 140, Ann. 
Cas.l912C 801. 

72. Mich.—Smith v. Auditor General, 
supra. 

73. Ky.—Shanks ▼. HoWes, 288 S. 
W. 966, 214 Ky. 618. 

59 aj. p 103 note 46. 

74. Neb.—State v. Wallichs, 16 N. 
W. 481, 14 Neb. 439. 

59 C.J. p 108 note 46. 

76. Mo.—State v. Draper, 44 Mio. 278, 
59 CJ. p 104 note 47. 

76. Cal.—Robinson ▼. Dunn, 19 P. 
878, 77 Cal. 473, 11 Am.S.R. 297. 

77. Wash.—State v. Cheetham, 68 P. 
771, 21 Wash. 487. 
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branch of each body may not do soJ* A statute 
providing that no person or employee shall receive 
any additional compensation during the term of 
service for which he shall be appointed does not 
preclude an employee from making a contract with 
an outsider for services which will not interfere with 
his regular official work,'^^ or even with a member 
of the legislature for services not included within 
his duties.*® 


Services after adjournment. In the absence of 
constitutional authority, neither branch of the Icgr 
islature, acting independent of the other, can bind 
the state for the compensation of employees for 
work to be performed after adjournment*! Pro¬ 
vision for any post session services must be made 
from the daily allowance for expenditures of the 
session.** 


C. OFFICERS, AGENTS, AND EMPLOYEES 


§ 50. Definitions and Distinctions 

The term “department” has been defined as one of 
the separate divisions or branches of state administra¬ 
tion. 

The term "department” has been defined as one 
of the separate divisions or branches of state ad¬ 
ministration.** An executive department has pri¬ 
marily to do with the political government of the 
state in the execution and enforcement of the law 
wherein the governor is the supreme executive 
head,*^ but every commission which exercises ex¬ 
ecutive duties in some capacity cannot be narrowed 
to the definition of being an executive department 
under the governor.*® An "executive state depart¬ 
ment” is one having executive powers and juris¬ 
diction throughout the state.** 

*^State service/* as used in a civil service law, 
covers all employees rendering public service, 
whether they are in the employ of the state or one 
of the civil divisions of the state,*7 and it does not 
make employees of civil divisions of the state state 
employees.** 

^'Officers of the militia/* as used in a constitu¬ 
tional provision that no person holding any lucra¬ 
tive office under the United States or any other 
power shall be eligible to any civil office of profit, 
but officers in the militia who receive no annual 


salary shall not be deemed to hold lucrative offices, 
probably means such officers when called into the 
federal service.** 

§ 51. -State Office 

A “state office” may be definecf as an office estab¬ 
lished In the first Instance by the constitution of the 
state or created by the legislature. 

A "state office” may be defined as an office es¬ 
tablished in the first instance by the constitution of 
the state or created by the legislature.*® The office 
of a state officer is a state office,*! but an office of 
the state may be either a state or a- local office as 
those terms are differentiated by a statute defining 
"state officers” and "local officers.”** The mere 
fact that the constitution makes provision for a 
county authority does not make it a state office.** 

§ 52. -State Officers . . 

a. In general 

b. Particular officers 

a. In General 

In the more restricted sense, the term “state offi¬ 
cers” Is limited to such officers as exercise a delegated 
portion of the sovereign power of the state. Broadly 
speaking, a state officer Is one holding an office estab¬ 
lished by the constitution or by legislature, his powers 
and duties are coextensive with the state, and he Is 
paid by the state. 


78. Mo.—State v. Holliday, 61 Mo. 
229. 

59 C.J. p 104 note 61. 

79. N.T.—Temple v. Brooks, 161 N. 
T.S. 490, 166 App.Div. 661. 

80. N.Y.—^Temple v. Brooks, supra. 

59 C.J. p 104 note 53. 

81. Idaho.—Griffith v. Van Deusen, 
169 P. 929, 81 Idaho 136. 

82. Cal.—^Hillbom v. Nye, 114 P. 
801, 16 Cal.App. 298. 

83. N.Y.—Matter of McLaughlin, 
210 N.Y.S. 68, 72, 124 Mlsc. 766. 

84. Neb.—State ex rel. Johnson v. 
Chase, 25 N.W.2d 1, 11, 147 Neb. 
.768. 


85. Neb.—State ex rel. Johnson v. 
Chase, supra. 

86. Neb.—State ex rel. Howard v. 
Marsh, 21 N.W.2d 603, 146 Neb. 
760. 

87. N.Y.—Miller v. State, 17 N.B.2d 
773, 776, 279 N.Y. 74. 

Provlsiona of dvll service law re¬ 
quiring appointing officer of civil di¬ 
vision of state to make certain re¬ 
port to the state civil service com¬ 
mission regarding appointment or 
employment of employee and pro¬ 
hibiting payment for services until 
certification of compensation do not 
constitute the employee an employee 
of the state. Those provisions are 
regulatory cmd are designed to make 
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effective the general purpose of civil 
service provision of constitution and 
of the civil service law to bring, as 
far as practicable, all employees of 
state and each of Its civil subdivi¬ 
sions within the civil service.—^Miller 
V. State, supra. 

88. N.Y.—Miller v. State, supra. 

89. Cal.—^People v. Leonard. 14 P. 
858, 78 CaL 230. 

90w La.—State ▼. Dark, 196 So. 47, 
60, 196 La. 189. 

69 C.J. p 104 note 69. 

91. N.Y.—Hulbert v. Craig, 207 N. 
Y.S. 710, 124 Mlsc. 273. 

92. N.Y.—Hulbert v. Craig, supra. 

93. Ala.—Gamer v. MoCallr 178 So. 
'210, 286 Ala. 187. 
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The term *^state officer” is one of varying im- 
port,^^ and may®5 or may not®® be equivalent to 

officer of the state.” In the broadest sense of the 
term all public officers holding office in the state are 
^'officers of the state,”®^ and one may in this broad 
sense be an “officer of the state,” even though not 
a “state officer” in the stricter sense of the latter 
tenn.®® In a more restricted sense, the term “offi¬ 
cers of the state” does not include all holding public 
office within the state,®® and the term “state offi¬ 
cers” is limited to such officers as exercise a dele¬ 
gated portion of the sovereign power of the state.^ 
A state officer is usually an officer with an office 
at the state capitol where he conducts the public 
business from all parts of the state,® and in some 
instances a state officer has duties which carry him 
into all parts of the state.® 

State officers,” in the more restricted sense of 
that term, have been disting^uished from those of a 
county,^ district,® or town,® the usual ground of dis¬ 
tinction being that the powers and duties of the 
state officer are coextensive with the state and those 
of the other officer coextensive only with the 
;political subdivision he serves.^ 

Every officer who performs duties for the state 
is not ipso facto a state officer,® since the question 
depends on the scope of his duties and the func¬ 
tions of the office.® Under particular circumstances 


f a state officer may also be an officer of a county,i® 
district,or municipality.!® 

State boardsi® and commissions!^ considered as 
entities, apart from the individuals composing dieir 
membership, are not classified as state officers. 

Creation of office. A state officer is one holding 
an office established by the constitution,!® or created 
by the state legislature.!® Conversely, the fact that 
an office or position was not created by constitution 
or statute has been held to preclude the incumbent 
thereof from being a state officer.!^ 

Territorial extent of power. State officers, strict¬ 
ly speaking, are officers whose duties concern the 
state at large, or the general public, even though 
I their powers are exercised within defined limits.!® 
Generally speaking, a state officer is one whose 
powers and duties are coextensive with the bound¬ 
aries of the state,!® or are not limited to any politi¬ 
cal subdivisions of the state.®® However, this fac¬ 
tor is not of itself decisive,®! and the courts have 
held that neither the extent of the territory in 
which his official duties must be performed,®® nor 
the extent of territory within whici his official acts 
are binding,®® nor the territory from which he is 
selected,®4 is necessarily determinative of the status 
of a functionary as a state officer. An officer ex¬ 
ercising his powers within the prescribed territorial 
limits of a political subdivision of the state may be 


94. Cal.—^People v. Richards, 260 P. 
582, 86 CalApp. 86. 

59 C.J. p 104 note 63. 

95. W.Va.—State v. Anderson, 109 
S.B. 782, 89 W.Va. 1. 

86. FIcl—J ackson v. State, 71 So. 
332, 71 Pla. -342. 

N'.T.—Hulbert v. Craigr, 207 N.T.S. 
710, 124 Mlsc. 273. 

97. Tex.—San Antonio Independent 
School Dist V. State, Civ.App., 173 
S.W. 525. 

98. Pla.—Jackson v. State, 71 So. 
832, 71 Pla. 342. 

99. Tex.—San Antonio Independent 
School Dlst V. State, CivJLpp., 173 
S.W. 625. 

1. E^a,—^In re Advisory Opinion to 
Governor, 1 So.2d 686, 146 Pla. 
622. 

59 C.J. p 104 note 69. 

2. AleL—Stone v. State ex rel. Court¬ 
ney,' 171 So. 362, 365, 233 Ala. 239. 

3. Ala.—-Stone v. State ex rel. Court¬ 
ney, supra. 

4i Ala.—Gamer, v. McCall, 178 So. 

210, 235 Ala. 187. 

59 Cjr. p 107 note 80. 

B. Vt—^Brock v. .Bruce, 2 A. 598, 58 
Vt 261. 

Wyo.—^Dlllman v. State, 125 P. 857, 
20 Wyo. 401 


S. Vt.—-Brock V. Bruce, 2 A. 698, 58 
Vt. 261. 

59 C.J. p 108 note 83. 

7. Ala.—Garner v. McCall, 178 So. 
210, 235 Ala. 187. 

59 C.J. p 108 note 84. 

8. Ky.—Jefferson County Plscal 

Court V. Tracer, 194 S.W.2d 851, 
802 Ky. 361. 

HL—^People ex rel. Board of Trus¬ 
tees of University of Illinois v. 
Barrett, 46 N.B.2d 951, 382 Ill. 321. 
43 C.J. p 598 note 64. 

10. Wash.—In re Salary of Superior 
Court Judges, 144 P. 929, 82 Wash. 

I 623. 

11- Cal.—^People v. Richards, 260 P. 

582, 86 CaJA.pp. 86. 

59 C.J. p 108 note 86. 

12. Mo.—State V. Jost, 191 S.W. 38, 
269 Mo. 248. 

69 C.J. p 108 note 87. 

13. Tex.—^Betts v. Johnson, 73 S.W. 
4, 96 Tex. 360. 

59 C.J. p 106 note 46. 

14. Mo.—State v. Day, 35 S.W.2d 87, 
327 Mo. 122, transferred, see 47 S. 
W.2d 147, 226 MoA.pp. 884. 

59 C.J. p 106 note 47. 

IS- La.—State ex reL Porterle v. 
Jones, 159 So. 594, 597, 181 La. 890. 
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16. La.—State ex rel. Porterle v. 
Jones, supra—State v. Titus, 95 So. 
106, 108, 152 La. 1011. 

17. Wash.—State v. Hartley, 257 P. 
396, 144 Wash. 135. 

59 C.J. p 107 note 62. 

18. Ky.—Jefferson County Fiscal 
Court V. Trager, 194 S.W.2d 851, 
302 Ky. 361. 

59 C.J. p 105 note 70. 

19- Fla.—^In re Advisory Opinion to 
Governor, 1 So.2d 636, 146 Fla. 622 
—State V. Blocker, 22 So. 721, 39 
Fla. 477, 63 Am.S.R. 174. 

59 C.J. p 107 note 68. 

20. N.D.—State v. Jorgenson, 142 N. 
W. 450. 25 N.D. 639, 49 L.RJL.N.S.. 
67. 

59 C.J. p 107 note 64. 

21. Ill.—^Ramsay v. Van Meter, 183 
N.H. 193, 800 HI. 193. 

22- HI—People ex rel. Board of 
Trustees of University of Illinois 
V. Barrett, 46 N.B.2d 951, 882 Ill. 
821—Ramsay v. Van Meter, 133 N. 
B. 193, 300 m. 193. 

23- Ill.—^People v. Evans, 98 N.B. 
388, 247 Ill. 547. 

69 C.J. p 107 note 67. 

24. HI.—^People' ex rel. Board of 
Trustees of University of Illinois v. 
Barrett, 46 N.B.2d 951, 882 Ill. 821. 



81 C. J* S. 


STATES 


§ 52 


classified as a state officer where the exercise of his 
powers affects the welfare of the state as a whole.25 

Administrative extent of power. The term "state 
officer'' has been held ordinarily applicable only to 
those superior executive officers who constitute the 
heads of the executive departments of the state, 2 ® 
or to such as belong to one of the three constituent 
branches of the state government,but in a more 
comprehensive sense it includes every officer whose 
duties appertain to the state at large.^® G)mmis- 
sioners appointed merely for a special service or 
purpose, whose functions cease when their particu¬ 
lar duties are discharged, have been held not state 
officers,although there is also authority to the 
contrary.®® 

Compensation, A "state officer,” in the stricter 
sense of the term, is ordinarily one paid by the 
state but the fact that there is no salary or 
emolument affixed to the office does not make its 
incumbent any the less a state officer.®® 

Incorporation of body on which serving. Incor¬ 
poration of a commission does not deprive its mem¬ 
bers of their character as state officers.®® 

Particular terms construed, "Any officer of this 
state” may indude a county commissioner,®^ even 
though a county commissioner is not to be dassified 
as a "state officer” in the stricter sense.®® On the 
other hand, it has been held that the natural mean¬ 
ing of "any officer of such stated' is an officer whose 
authority extends throughout the state,®® and is not 
limited to a small district®^ 


"Constitutional officers” are any of those officers 
whose tenure and term of office are fixed and de¬ 
fined by the constitution.®® 

"Executive officer of this state,” as used in a stat¬ 
ute, has been held not confined to those specifically 
enumerated by the constitution as constituting the 
executive department of the state,®® but to include 
any police officer^® or policeman^i in any dty or 
town of the state. The heads of executive state 
departments designated as such by the legislative 
enactment bringing them into being are "executive 
officers” of the state.^® An "executive state officer” 
is one whose duties are mainly to cause the laws to 
be executed, one whose duties pertain to the execu¬ 
tion and enforcement of the laws by one charged 
with those particular duties."*® 

"Officers of the commonwealth” has been held to 
include revenue agents,^^ but to exclude county 
commissioners.*® The term "state engineer,” as 
used in particular statutory provisions, has been 
construed as referring to the "department of public 
works and the appropriate officers thereof.”*® 

b. PaitLcnlar Officers 

Various officers have been held to be, or not to be^ 
state officers. 

Among particular officers or functionaries who 
have been held to be state officers are an arid land 
commissioner;*7 assemblyman;*® assistant factory 
inspector;*® centennial commissioner;®® circuit 
court stenographer;®! conservation commission- 


25 . Ky.—Jefferson County Fiscal 
Court V. Trager, 194 S.W,2d 861. 
302 Ky. 361. 

59 C.J. p 107 note 68. 

26. Tex.—^Lane v. IfcLiemore, Civ. 
App., 169 S.W. 1078. 

59 C.J. p 107 note 70. 

27. S.D.—State v. Hewitt, 52 N.W. 
875, 3 S.D. 187, 44 Am.S.R. 788, 16 
L..R.A. 418. 

Tex.—^Lane v. McLemore, Clv.App., 
169 S.W. 1073. 

28. N.M.—State v. Sanchez, 265 P. 
1077, 32 N.M. 265. 

Wis.—State v. Chittenden, 107 N.W. 
600, 127 Wis. 468. 

29. m. —^Bunn v. People, 45 Ill. 897. 
Ohio.—Gleason v. Cleveland, 81 N.B. 

802, 49 Ohio St 431. 

30. Mont—State v. Cook, 43 P. 928, 
17 Mont 629. 

31. Fla.—Jackson v. State, 71 So. 
382, 71 Fla. 342. 

Ky.—^Jefferson County Fiscal Court 
V. Tracer, 194 S.W.2d 851» 802 Ky. 
361. 


32. Ill.—^Reunsay v. Van Meter, 133 
N.E. 193, 300 Ill. 193. 

59 C.J. p 107 note 77. 

33. U.S.—Suncrest Lumber Co. v. 
North Carolina Park Commission, 
C.C.A.N.C.. 29 P.2d 823. 

34. Fla.-^ackson v. State, 71 So. 
332, 71 Fla. 342. 

35. Fla.—Jackson v. State, supra. 

36. U.S.—Cumberland Tel. & Tel. Co. 

V. Memphis, D.C.Tenn., 198 F. 955. 

37- U.S.—Cumberland TeL & Tel. Co. 
y. Memphis, supra. 

38. V€L—^Foster v. Jones, 79 Vsu 642, 
644, 52 Am.R. 637. 

Particular officers as constitutional 
officers see infra subdivision b of 
this section. 

39. Tex,—Ex parte Preston, 161 S. 

W. 116, 72 Tex,Cr. 77. 

4a Tex.—^Ex parte Preston, supreL 

41. Tex.—^Ex parte Preston, supra. ' 

42. Neb.—State ex rel. Howard v. 
Marsh, 21 N.W.2d 508, 146 Neb. 
760. 

Phrase **heads of executive depart* 
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ments” means the actual heads 
charged with execution and enforce¬ 
ment of laws pertinent to the depart¬ 
ment, who are required to conform 
to constitutional requirements gov¬ 
erning such office and to comply with 
legislative enactments with respect 
thereto.—State ex rel. Johnson v. 
Chase, 25 N.W.2d 1, 147 Neb. 758. 

43. Neb.—State ex reL Howard v. 
Marsh, 21 N.W.2d 503, 146 Neb. 750. 

44. Ky.—^Hager v. Lucas, 86 S.W. 

662, 120 Ky. 807. - 

45. Mass.—^In re Opinion of the Jus¬ 
tices, 46 N.E. 118, 167 Mass. 699. 

4a CaL—^Tarpey v. McClure, 213 P. 
983, 190 Cal. 598. 

47. Mont—State v. Wright, 44 P. 
89, 17 Mont 565. 

4& Wis.—^In re Anderson, 159 N.W. 
669, 164 Wis. 1. 

49. N.Y.—Osterhoudt v. Stadei, 117 
N.Y.S. 809, 133 APP.Dlv. 83. 

5a Fla.—State v. Jones, 84 So. 84, 
79 Fla. 56. 

51. Mo.—State V- Mitchell, 267 S.W. 
873. 
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er;52 convict department derk ,*53 deputy food com¬ 
missioner deputy sealer of weights and meas¬ 

ures ;55 harbor master®® and his deputies in¬ 
surance commissioner;®® levee commissioner;®® 
mayor of the city;®® member of dtrus commis¬ 
sion ;®i member of state boards of accountancy,®® 
control,®® equalization,®^ parks,®® plumbers ex¬ 
amination and registration,®® and a tax commis¬ 
sioner;®^ member of state legislature generally;®® 
medical examiner;®® mine inspector;^® mineral oil 
inspector motor vehicle commissioner 

commissioner ;73 police official of munidpali^,74 
members of the board of fire commissioners,*^® and 
firemen ;7® presidential elector public adminis¬ 
trator of decedents* estates;^® public printer 


registrar of vital statistics;®® state architect,®i au- 
ditor®2 and his deputy,®® governor,®^ secretary®® 
and his deputy,®® supreme court officer,®*^ superin¬ 
tendent of banks,®® deputy treasurer,®® and veterin¬ 
arian;®® statehouse commissioner;®^ superintend¬ 
ent of state school for the blind;®2 truck driver;®® 
underwriting supervisor of the state insurance 
fund;®^ and water commissioner.®® 

Other particular officers or functionaries have 
been held not to be state officers, such as the ad¬ 
ministrator of decedent’s estate;®® agents of mu¬ 
nicipal corporations;®^ canal lock tenders;®® con¬ 
gressmen;®® coroners;! county treasurers;® court 
bailiffs;® deputy food commissioners;^ executive 


52. Lia.—Saint v. Grion, 116 So. 549, 
165 La. 1036. 

53. Ala.—^Lacy v. State, 68 So. 706, 
13 Ala.App. 212. 

54. Neb.—State v. Cornell, 83 N.W. 
72, 60 Neb!‘276. 

59 G.J. p 105 note 81. 

55. Cal.—^Milliken v. Meyers, 144 P. 
321, 25 Cal.App. 510. 

56. Ala.—American Bonding Co. of 
Baltimore City v. New York & 

. Mexican Whiting Co., 66 So. 847, 
11 Ala.App. 578. 

67. Ala.—American Bonding Co. of 
Baltimore City v. New York & 
Mexican Whiting Co., supra. 

68 . Wash.—State v. Schively, 122 P. 
1020, 68 Wash. 148. 

53. Miss.—Shelby v. Alcorn, 36 
Miss. 273, 72 Ain.D. 169. 

60. Mich.—Attorney General v. De¬ 
troit. 70 N.W. 450, 112 Mich. 145, 
37 L.RJL 211. 

6 L Fla.—nState ex reL Arthur Kud- 
ner, Inc., v. Lee, 7 So.2d 110, 160 
Fla. 85. 

62. N.C.—^McCullough ▼. Scott, 109 
S.£2. 789, 182 N.C. 865. 

63. Fla.—^In re Members of Legisla¬ 
ture, 39 So. 63. 49 Fla. 269. 

59 C.J. p 106 note 89. 

64. Wash.—'State v. State Board of 
Equalization, 249 P. 996, 140 Wash. 
438. 

65. Tex.—^Boyd v. Dillard, Clv.App., 
151 S.W.2d 847, error dismissed, 
judgment correct. 

'66. Ala.—State ex reL Shirley v. 
Lutz, 147 So. 429, 226 Ala. 497. 

67. NJD.—State v. Jorgenson, 142 N. 
W. 460, 26 N.D. 639, 49 L.R.A,N.S., 
67. 

68 . Wyo.—^Dillman ▼. State, 126 P. 

, 313, 20 Wyo. 404. 

59 C.J. p 106 note 92. 

69. * Wash.—State v. Clausen, 146 P. 
630, 84 Wash. 279. 

59 <U. p 106 note 93. 


70. Pa,—^Petition of Lamb, 48 Pa.Co. 
678. 

40 C.J. p 1139 note 4 [a]. 

71. Ind.—State v. Hyde, 22 N.B. 644, 
121 Ind. 20. 

72. Pla.—^In re Advisory Opinion to 
the Governor, 113 So. 918, 94 Fla. 
620. 

73. U.S.—Suncrest Lumber Co. v. 
North Carolina Park Commission, 
D.C.N.C., 30 F.2d 121, appeal dis¬ 
missed 50 S.Ct. IS, 280 U.S. 615, 74 
L.Ed. 656. 

69 C.J. p 106 note 97. 

74. Va.—City of Alexandria v. Mc- 
Clary, 188 S.B. 168, 167 Va. 199. 

59 C.J. p 105 note 98—i3 aj. p 698 
note 63. 

Polioe coininissioneni are in fact i 
state officers although a particular 
city or town is taxed to pay them. 
Mass.—Attorney General v. Brissen- 
den, 171 N.B. 82, 271 Mass. 172. 
Mo.—^American Fire Alarm Co. v. 
Kansas City Police Com'rs, 227 S. 
W. 114, 285 Mo. 681. 

43 C.J. p 744 note 7L 

75. Me.—Skowhegan ▼, Heselton, 
102 A. 772, 117 Me. 17. 

76. Tex.—^Ex parte Tracey, Cr., 93 
S.W. 638. 

77. Ky.—^Hodge v. Bryan, 148 S.W. 
21, 149 Ky. 110, 

59 C.J. p 105 note 99. 

73. Ill.—^Ramsay v. Van Meter, 133 
N.E. 193. 300 IlL 193. 

79. Tenn.—Jones v. Hobbs, 4 Baxt. 
113. 

80. Ark.—^Ft Smith Dist of Sebas¬ 
tian County V. Eberle, 188 B.W. 
821, 126 Ark. 350. 

59 C.J. p 105 note 4. 

81. N.Y.—People v. Lewis, 146 N.Y. 
S. 862, 159 App.Div. 612. 

82. S.C.—Auditor V. Treasurer, 4 S. 
C. 811. 

83. Ind.—Tucker v. State, 85 N.B:2d 
270, 218 Ind. 614. 

84. Ark.—^Ex parte Danley, 24 Ark. 

L 


85. N.Y.—^Bessan v. Public Service, 
237 N.Y.S. 689, 136 Misc. 368. 

86 . Ind.—^Tucker v. State, 85 N.E.2d 
270, 218 Ind. 614. 

87. Wis.—^In re Janitor Supreme 
Court, 35 Wis. 410. 

88 . Ga.—^Askew v. Bassett Furniture 
Co., 158 S.E. 677, 172 Ga. 700. 

59 C.J. p 106 note 10. 

89. Ind.—^Tucker v. State, 85 N.E.2d 
270, 218 Ind. 614. 

9a Fla.—^MeSween v. State Live 
Stock Sanitary Board, 122 So. 239, 
97 Fla. 749, 65 A.L.R. 508. 

91. R.I.—^In re New State House, 87 
A. 2. 

92. Ark.—^Lucas v. Futrall, 106 S.W. 
667, 84 Ark. 540. 

93. N.Y.—^Ragone v. State, 207 N.Y. 
e. 644, 211 App.Div. 678. 

59 C.J. p 106 note 14. 

94. N.Y.—^Etazelton v. Connelly, 25 
I N.Y.S.2d 74, 176 Misc. 766. 

95- Colo.—^People v. Higgins, 184 P. 
865, 67 Colo. 44L 

96. Mo.—Stevens v. LarwUl, 84 S. 
W. 113, 110 Mo.App. 140. 

97- N.Y.—^People v. Conover, 17 N.Y. 
64. 

9& N.Y.—Sipple V. State, 1 N.B. 892, 
8 N.E. 657, 99 N.Y. 284. 

99. Mo.—State v. Becker, 45 S.W. 
2d 533, 329 Mo. 501, affirmed Car- 
roll V. Becker, 52 S.Ct. 402, 285 U. 
S. 880, 76 L.Ed. 807. 

59 C.J. p 106 note 20. 

1 . Mo.—State v. Dillon, 2 S.W. 417, 
90 Mo. 229. 

8 . Ill.—^Donahue v. Will County, 100 
ni. 94. 

Mo.—^Dietrich v. Brickey, 87 S.W.2d 
428, 827 Mo. 189. 

3. Colo.—People v, Morley, 184 P. 
886 , 67 Colo. 88L 

4. Neb.—Merrill v. Stat^ 91 N.W. 
418', 66 Neb. 202. 

59 C.J. p 106 note 8L 
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officers of state health board;5 executioners;® ex¬ 
treasurers of the board of regents of a state 
agn:icultural college;*^ members of a dispensary 
commission;® finance commissioners;® highway 
committee chairmen,!® and secretaries;!! inde¬ 
pendent contractors;!® mayors;!® members of 
miners' examining boards ;!4 members of munici¬ 
pal boards of health,!® finance commissions,!® em¬ 
ployees of fire,!*^ police,!® or water!® departments; 
probation officers;®® public trustees;®! road over¬ 
seers;®® state senators;®® superintendent of an 
exposition ;®^ superintendent of state prison;®® 
trustees of state educational institutions;®® and 
wardens of city prisons.®^ 

Constitutional officers. Under the circumstances 
of particular cases the state auditor,®® examiner and 
inspector,®® secretary,®® and treasurer®! have been 
held constitutional officers. District attorneys,®® 
librarians,®® members of the board of agriculture,®^ 
railroad commissioners,®® tax collectors,®® and tax 
commissioners®'^ have been held not constitutional 


officers. 

^^State official*^ It has been held that a state tax 
collector is not a "state official.'*®® 

§ 53. -State Employees 

A state employee Is one engaged In a merely transient 
or incidental employment, and is not a state officer. 

A State employee is one engaged in a merely 
transient or incidental emplo 3 mient,®® is not a state 
officer,4® and has been distinguished from a state 
officer.^! Pa 3 niient of particular persons by the 
state is a very strong circumstance showing that 
they are state employees,^® and it has been held that 
one becomes a civil servant or employee only when 
he furnishes his services or labor for compensa¬ 
tion directly paid to him by the state.'*® Persons 
employed by municipalities are not state em¬ 
ployees.*^ An independent contractor, working for 
the state, has been held not "an employee of the 
state.”*® Employees of a rural credit board have 


5. 'Ala.—State v. Sanders, 65 So. 378, 
187 Ala. 79, L..R.A.1916A 296. 
e. Fla.—^Blitch v. Buchanan, 131 So. 
151, 100 Fla. 1202, opinion adhered 
to 132 So. 474, 100 Fla. 1242. 

59 C.J. p 106 note 25. 

7. Wash.—State v. Smith, 33 P. 974, 
6 Wash. 496. 

& U.S.—^Fleischman Co. v. Murray, 
C.C.S.a, 161 F. 162, 

8l Mo.—^B ank of Darlingrton v. At¬ 
wood, 27 aw.2d 1029. 326 Mo. 123, 
transferred, see 36 S.W.2d 429, 225 
Mo.App. 974, motion overruled 47 

S. W.2d 1097, 225 Mo.App. 974. 

69 C.J. p 106 note 27. 

10. Wash.—State v. Hartley, 267 P. 

396, 144 Wash. 135. 

IL. Wash.—State v. Hartley, supra. 

12. U.S.—^Kreipke v. Commissioner 
of Internal Revenue, C.CA.., 32 F.2d 
594. 

13. Mo.—^Britton v. Steber, 62 Mo. 
370. 

14. IlL—People v. Bvans, 93 N.E. 
' 388, 247 Ill. 547. 

15. Mo.—State v. St Louis Board of 
Health, 2 S.W. 291, 90 Mo. 169. 

59 C.J. p 106 note 33. 

16. N.EL—Attorney General v. Bond, 
124 A. 553, 81 N.H. 269. 

17. N.T.—^People v. Pinckney, 32 N. 

T. 392. 

18. Or.—Branch v. Albee, 142 P. 598, 
71 Or. 188. 201. 

43 C.J. p 762 notes 70, 72, p 775 note 
73 [a]. 

19. N.Y.—People v. Stevens, 61 How. 
Pr. 144. 

20. Cal.—Hlcholl v. Eoster, 108 P. 
302, 167 CaL 416. 

59 aj. p 106 note 88. 


21. Colo.—Chambers v. People, 202 
P. 1081, 70 Colo. 496. 

22 . Mo.—Hill -V. Hopson, 120 S.W. 
29, 221 Mo. 103. 

23. Mo.—State ex rel. Bates v. Rem- 
mers, 30 S.W.2d 609, 325 Mo. 1175. 

24. Nev.—State v. Cole, 148 P. 651, 
38 Nev. 215. 

25. Fla.—^Blitch v. Buchanan, 131 
So. 151, 100 Fla. 1202, opinion ad¬ 
hered to 132 So. 474, 100 Fla. 1242. 

26. S.D.—State v. Hewitt 52 N.W. 
876, 3 S.D. 187, 44 Ain.S.R. 788, 16 
L.R.A 413. 

27. N.T.—People v. Wright ** N.B. 
1036, 160 N.Y. 444. 

28. Ind.—^Dailey v. State, 87 N.E. 4, 
171 Ind. 646. 

**Constltutional officer" defined in 
general see supra subdivision a of 
this section. 

29. Okl.—^Arnold v. Board of Com'rs 
of Creek County, 264 P. 31, 124 OkL 
42. 

30. Ind.—Collins v. State, 8 Ind. 344. 

31. Miss.—^Henry v. State, 95 So. 67. 
130 Miss. 855. 

Mo.—State ex inf. Shartel v. Brunk, 
34 S.W.2d 94, 326 Mo. 1181. 

32. Pa.—Commonwealth v. Mc¬ 
Combs, 56 Pa. 436. 

33. Idaho.—^Hailey v. Huston, 186 P. 
212, 26 Idaho 165. 

59 C.J. p 108 note 94. 

34. N.C.—Cunningham v. Sprinkle, 
33 S.E. 138, 124 N.C. 638. 

35. Ga.—Gray v. McLendon, 67 S.E. 
859, 134 Ga. 224. 

36. Miss.—^Henry v. State, 96 So. 67, 
130 Miss. 855. 
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37. Arlz.—Campbell v. Hunt 162 P. 
882, 18 Ariz. 442. 

38. La.—State ex rel. Carbajal v. 
Looney, 97 So. 657, 164 La. 457. 

39. Fla.—^McSween v. State Live 
Stock Sanitary Board, 122 So. 239, 
97 Fla. 749, 65 A,L.R. 608. 

40. Nev.—State v. Cole, 148 P. 661, 
38 Nev. 215. 

N.Y.—tipple V. State, 1 N.B. 892, 3 
N.E. 657, 99 N.Y. 284. 

41. Fla.—^McSween v. State Live 
Stock Sanitary Board, 122 So. 239, 
97 Fla. 749, 65 A.L.R. 508. 

59 C.J. p 108 note 2. 

42. Ark.—^McDaniel v. Moore, 118 S. 
W.2d 272, 196 Ark. 201. 

43. N.Y.—^Beck v. Board of Ed. of 
City of New York, 62 N.Y.S.2d 712, 
268 App.Div. 644, affirmed 65 N.EL 
2d 426, 296 N.Y. 717. 

44. Pa.—Souder v. City of Philadel¬ 
phia Police Pension Fund Ass'n, 26 
A2d 191, 344 Pa. 286. 

45. U.S.—^Kreipke v. Commissioner 
of Internal Revenue, C.C.A, 82 F.2d 
694. 

Detail of work not presozlbad 
The commonwealth may engage 
the services of Individuals, firms, and 
corporations in such capacities as 
will leave them free to perform the 
details of their engagements accord¬ 
ing to their own designs and meth¬ 
ods, and independent of the authority 
of the state, except as to the results 
to be obtained. Persons engaged in 
such capacities are neither officers 
nor employees of the state; they dif¬ 
fer therefrom in that the detail of 
their work is prescribed neither by 
law nor by a superior in authority. 
The services they render in return for. 
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§ 54. Creation and Abolition of Offices and 
Positions 

The creation and abolition of state offices and 
positions are discussed infra §§ 55, 56. 

Examine Pocket Parts for later cases. 

§ 55. - Creation 

A state may create its own offices, and. In the ab¬ 
sence Of an express or implied constitutional restrict- 
tion, the legislature has inherent power to create state 
offices. 

It is a fundamental attribute of a state that it 
may create its own offices.^^ In the absence of ex¬ 
press or implied constitutional restriction,the 
legislature has inherent power to create state offi- 
ces>9 In determining the validity, under consti¬ 
tutional provisions, of statutes creating new state 
offices, the rule of liberal construction in favor of 
the validity of the statute has been followed.®® A 
statute reorganizing the executive departments of 
the state government has been held valid as against 
the contention that it provided for too great a cen¬ 
tralization of powers.®^ 


I The office of governor is unknown to the common 
' law,®2 and in every instance the office is created by 
the constitution.®® 

Subject to constitutional limitations a state board 
may, by statute, be vested with discretion as to the 
kind®4 and number®® of assistants to be employed 
by it. The creation of divisions or positions within 
a department is a matter of departmental organiza¬ 
tion.®® 

Constitutional enumeration of offices generally. 
The enumeration by the constitution of certain offi¬ 
cers as constituting the executive department of 
the state does not necessarily deprive the legislature 
of the power to create other executive offices,®7 and 
legislative power to create state offices, other than 
those enumerated in the constitution, is recognized 
where the constitution expressly provides for the 
appointment of nonenumerated officers.®® 

Prohibition of new "^permanenf* offices. Under 
constitutional provisions forbidding the legislature 
to create any ''permanent state office” not expressly 
provided for by the constitution, the legislature has 
power to create new offices of a temporary char¬ 
acter,®® and the determination of whether the office 
created is temporary or permanent in character 


the compensation paid are neither 
continuous nor regular, nor are they 
in performance of requirements of a 
permanent nature, as is usually the 
case when performed by employees. 
Persons rendering such services are 
known to the law as Independent 
contractors.—^Talbott v. Public Serv¬ 
ice Commission, 163 S.W.2d 33, 231 
Ky. 109. 

46. S.D.—Van v. Gunderson, 225 N. 
W. 54. 55 S.D. 35. 

47. Mass.—^Attorney General v. Pel¬ 
letier, 134 N.E. 407, 240 Mass. 264. 

59 C.J. p 108 note 6. 

48. La.—Ricks v. Close, 9 So.2d 534, 
201 La. 242. 

59 C.J. p 108 note 9. 

Statute held Invalid 
N.J.—State v. Larson, 160 A. 556, 10 
N.J.Misc. 384. 

49. Ark.—^Hickenbottom v. McCain, 
181 S.W.2d 226, 207 Ark. 485, cer¬ 
tiorari denied 65 S.Ct. 189, 323 U.S. 
777, 89 L.Ed. 621, rehearing denied 
66 S.Ct. 267. 323 U.e. 817, 89 L.Ed. 
649. 

69 C.J. p 108 note 7. 

Statutes oreatiiig parttonlar offices 
held valid 

U.S.-—People of State of Rlinols, for 
Use of Trust Co. of Chicago, v. 
Maryland Cas. Co., aCJLIll., 132 
F.2d 8,50. 

Arlz.—Lockwood v. Jordan, 231 P2d 
428, 72 Arlz. 77. 

Ark.—Hickenbottom v. McCain, 181^ 


■S.W.td 226, 207 Ark. 485, certiorari 
denied 65 S.Ct 189, 323 U.S. 777, 89 
L.Ed. 621, rehearing denied 65 S.Ct. 
267, 323 U.S. 817, 89 L.Ed. 649. 
Cal.—^Parker v. Riley, 113 P.2d 873, 
18 Cal.2d 83, 134 AL.R. 1406. 

Fla.—Watson v. Caldwell, 35 So.2d 
125. 160 Fla. 398. 

111.—Gillespie v. Barrett 15 N.E.2d 
613, 368 HI. 612. 

Ind.—Carey v. State ex rel. Depart¬ 
ment of Financial Institutions, 12 
N.E.2d 131, 213 Ind. 181. 

L€l—^F ernandez v. Alford, 13 So.2d 
483, 203 La. 111. 

N.J.—^Brlckett v. Lagay, 43 A.2d 610, 
133 N.J.Law 166, reversed on other 
grounds 45 A.2d 804, 134 N.J.Law 
1, 

Pa.—Annenherg v. Roberts, 2 A.2d 
612, 333 Pa. 203. 

New executive departments 

(1) The legislature may create new 
executive departments and executive 
state officers as heads thereof subject 
only to limitation of the constitution. 
—State ex rel. Howard v. Marsh, 21 
N.W.2d 603. 146 Neb. 750 . 

(2) Budget act was not designed 
to nor could it restrict a future leg¬ 
islature from creating a new depart¬ 
ment and providing for its Immediate 
operation.—State ex rel. Averlll v. 
Smith, 176 S.W.2d 831, 352 Mo. 23. 

50. Ohio.—State v. Maharry, 119 N 
B. 822, 97 Ohio St 272. 

51. Tenn.—House v. Crevellng, 250 
S.W. 357, 147 Tenn. 689. 
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52. Ky.—Royster v. Brock, 79 S.W. 
2d 707, 258 Ky. 146. 

Mont.—State ex rel. Bennett v, Bon¬ 
ner, 214 P.2d 747, 123 Mont 414. 

53. Ky.—Royster v. Brock, 79 S.W. 
2d 707, 258 Ky. 146. 

Mont.—State ex rel. Bennett v. Bon¬ 
ner, 214 P.2d 747, 123 Mont 414— 
State ex ret Matson v. 0*Hem, 65 
P.2d 619, 104 Mont 126. 

54. Mo.—State ex rel. Hueller v. 
Thompson, 289 S.W. 338, 316 Mo. 
272. 

56. Mo.—State ex rel. Hueller v. 

I Thompson, supra 

56. Cal.—Stockton v. Department of 
Employment 168 P.2d 741, 25 Cal. 
2d 264. 

67. Arlz.—^Holmes v. Osborn, 116 P. 

2d 776, 67 Ariz. 622. 

69 C.J. p 109 note 11. 

Department of finance 
La.—^Wall V. Close, 14 So.2d 19, 203 
La 345, explaining Ricks v. Close, 

9 So.2d 534, 201 La 242. 

58. Colo.—People v. Montest 110 P. 
689, 48 Colo. 436. 

69 C.J. p 109 note 12. 

59. Ark.—^BHckenbottom v. McCain 
181 S.W.2d 226, 207 Ark. 486. cer¬ 
tiorari denied 65 S.Ct. 189, 328 U.S. 
777, 89 L.Ed. 621, rehearing denied 
65 S.Ct 267, 828 U.S. 817, 89 L.Ed. 
649. 

59 C.J. p 109 note IS. 
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rests with the legislature.®® Under these rules, the 
courts have upheld as valid creation of new offices 
for a limited term of years,®i and even on the 
theory that all offices created by the legislature are 
necessarily temporary in character have reached 
the conclusion that creation of a new office with¬ 
out limitation as to time of existence is valid.®^ 
The constitutional prohibition is inapplicable to oth¬ 
er than ‘‘state” offices.®® Constitutional prohibitions 
against the creation of permanent state offices not 
provided for in the constitution, when construed in 
connection with other constitutional provisions re¬ 
quiring the legislature to provide for the support 
of institutions for the deaf, dumb, blind, and insane, 
as may seem wise in its discretion, do not prohibit 
the legislature from creating permanent state offi¬ 
cers in connection with furnishing such support and 
care.®^ 

Prohibitions of new departments or executive 
state offices. A constitutional provision may es¬ 
tablish the departments in state government and 
prohibit the creation of new departments,®® except 
temporary commissions for special purposes.®® 
Such a prohibition is not intended to prevent the 
establishment within an existing government de¬ 
partment of a quasi-judicial agency with authority 
to make decisions reviewable only in the courts,®^ 
and the power so to create the agency includes im¬ 
plied power to prescribe all that may fairly be 
thought to be necessary to foster the agency in its 
essential functions.®® Where a constitution specifies 
the officers who shall constitute the executive de¬ 
partment and provides that they shall perform all 
duties which previously have devolved on officers 
not provided for by the constitution, with a further 


§ 55 

provision that no other executive state offices shall 
be continued, the legislature, while precluded from 
creating further executive state offices,®® may im¬ 
pose new duties on the officers named in the con- 
stitution,70 as by creating executive boards, whose 
members are composed wholly*^! of existing state 
officers,^® and, in order to relieve existing state 
officers serving on such boards from the onerous 
additional duties involved, it is permissible to pro¬ 
vide for the employment of deputies to handle ad¬ 
ministrative details.^® 

The adoption of a constitutional provision that the 
executive officers of the state shall be certain 
designated officers and the heads of such other 
executive departments as may be established by law 
removes a prior prohibition against the creation of 
new executive departments,and does not restrict 
the power that the legislature previously had to 
create boards, commissions, and commissions which 
are not executive departments.*^® 

Statutes impairing, or adding to, functions of 
existing constitutional officers. Legislative creation 
of offices conflicting with or curtailing the consti¬ 
tutional powers of offices provided for by the con¬ 
stitution is impliedly forbidden,*^® as where new 
offices are created for the purpose of ousting exist¬ 
ing incumbents, in violation of civil service pro¬ 
visions.^*^ Under constitutional provisions to the 
effect that heads of the executive department of the 
state shall perform in addition to the duties imposed 
by the constitution such other duties as may be re¬ 
quired by law, the legislature may create a board 
composed of existing state officers, and impose new 
duties on them as board members.^® 


ea Ark.—Greer v. Merchants* & Me¬ 
chanics* Bank, 169 S.W. 802, 114 
Ark. 212. 

61. Ark.—Greer t. Merchants' & Me¬ 
chanics* Bank, supra. 

59 C.J. p 109 note 15. 

62. Ark.—^Hlckenbottom v. McCain, 
181 S.W.2d 226, 207 Ark. 485, cer¬ 
tiorari denied 65 S.Ct. 189, 323 U. 
S. 777, 89 Li.Ed. 621, rehearing: de¬ 
nied 65 S.Ct 267, 323 U.S. 817, 89 
L..Ed. 649—Ft Smith Dlst of Se¬ 
bastian County V. Eberle, 188 S.W. 
821, 125 Ark. 350. 

63. Ark.—^Marshall v. Holland, 270 
aw. 609, 168 Ark. 449. 

64. Ark.—^Lucas v. Futrall, 106 S.W. 
667, 84 Ark. 540. 

65. N.T.—Consolidated Edison Co. 
of N. T. V. Moore, 98 N.Y.S.2d 973. 
277 App.Div. 245, appeal granted 
99 N.Y.S.2d 615, 277 Ajpp.Dlv. 954. 

86. N.Y.—Consolidated Edison Co. 
of N. Y. Y. Moore, supra. 


Board of equallzatlpn and assessment 
N.Y.—Consolidated Edison Co., of N. 

Y. V. Moore, supra. 

Mortgraffe oommlssioiL 
N.Y.—In re Westchester Title & 
Trust Co., 198 N.E. 19. 268 N.Y. 
432, motion denied 199 N.E. 691, 
269 N.Y. 602. 

67. N.Y.—^Metropolitan Life Ins. Co. 
V. New York State Labor Relations 
Board, 20 N.E.2d 390, 280 N.Y. 194. 

N.Y.—^Metropolitan Life Ins. Co. v. 
New York State Labor Relations 
Board, supra. 

68. N.Y.—^Metropolitan Life Ins. Co. 

V. New York State Labor Rela¬ 
tions Board, supra. 

69. Neb.—lams v. Mellor, 140 N.W. 
784, 93 Neb. 438. 

59 C.J. p 109 note 20. 

70. Neb.—^Nebraaka TeL Co. v. Cor¬ 
nell, 80 N.W. 43, 58 Neb. 823, 82 N. 

W. 1, 59 Neb. 737. 

59 C.J. p 109 note 21. 
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71. Neb.—State v. Porter, 95 N.W. 
769, 69 Neb. 203. 

59 C.J. p 109 note 22. 

72. Neb.—^Nebraska Tel. Co. y. Cor¬ 
nell, 80 N.W. 43, 58 Neb. 823, 82 N. 
W. 1, 69 Neb. 737. 

59 C.J. p 109 note 23. 

73. Neb.—lams v. Mellor, 140 N.W- 
784, 93 Neb. 438. 

59 C.J. p 109 note 24. 

74. Neb.—SommerYllle v. Johnson, 
30 N.W.2d 577, 149 Neb. 167. 

75. Neb.—SommerYllle y. Johnson, 
supra. 

76. Idaho.—Wrlgrht Y. Callahan, 99 
P.2d 961, 61 Idaho 167. 

59 C.J. p 109 note 25. 

77. Colo.—^People v. 0*Ryan, 204 P. 
86, 71 Colo. 69. 

78. Tenn.—State v. Buchanan, Ch., 
52 S.W. 480. 

Tex.—^Arnold Y. State, 9 S.W. 120, 71 
Tex. 289. 
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Restriction on method of selecting incumbents. 
Under constitutional provisions empowering the 
legislature to create offices and providing for the 
selection of incumbents by appointment or election 
of a specific character, a statute purporting to 
create an office but failing to provide for the se¬ 
lection of its incumbents as required is void.^® A 
statute, creating a board and authorizing appoint¬ 
ment of its members by the governor, has been held 
valid as against the contention that it made no pro¬ 
vision for appointment of new members on ex¬ 
piration of the terms of the old members.^® 

Specification of length of term of office. A con¬ 
stitutional provision specifying the maximum term 
for which an incumbent of a newly created office 
shall be elected or appointed, deprives the legisla¬ 
ture of power to create an office and provide for a 
term in excess of that prescribed by the constitu- 
tion.®i 

Prohibition against duplication of functions. 
Where the constitution forbids the creation of new 
offices whose incumbents shall perform the func¬ 
tions of more than one state office at the same time, 
a statute providing for a new board whose members 
shall consist of designated state officers is not in¬ 
valid where as members of the new board such offi¬ 
cers perform services of an agency character.®^ 

Limitation on number of departments. Cbnsti- 

79. Fla.—state v. Jones, 84 So. 84, 

79 Fla. 56. 

59 CLJ. p 110 note 29. 

80. Ark .—TL Smith Dist. of Sebas¬ 
tian County V. Eberle, 188 S.W. 821. 

125 Ark. 850. 

59 aj. p 110 note 80. 

81. Fla.—State v. Jones, 84 So. 84, 

79 Fla. 56. 

59 C.J. p 110 note 81. 

88. Fla.—Amos v. Mathews, 126 So. 

808, 99 Fla. 1, 65, 115. 

59 C.J. p 110 note 32. 

83. Mass.—^In re Opinion of the Jus¬ 
tices, 171 N.E. 294, 171 Mass. 682, 

69 A.L.K. 388. 

84h Mass.—^In re Opinion of the Jus¬ 
tices, supra. 

59 C.J. p 110 note 35. 

85. Va.—Jackson v. Hodges, 10 SJBl. 

2d 566, 176 Va. 89. 

Abolitioii not Shown 
Although constitution authorized 
assembly to abolish office of secre¬ 
tary of commonwealth, act did not 
abolish constitutional office and cre¬ 
ate in its stead a statutory office of 
secretary of commonwealth and ex 
officio secretary to governor, in view 
fact tl^t act provided no method 
of appointment, term or confirmation. 


tutional provisions to the effect that the executive 
and administrative work of the commonwealth shall 
be organized in not more than a specified number of 
departments, in one of which every executive office^ 
board, and commission, except officers serving di¬ 
rectly under the governor or council, shall be- 
placed preclude the creation of new departments,, 
additional to the number specified,®^ but do not pre¬ 
clude the creation of a new quasi-public corpora¬ 
tion.®^ 

§ 50. — Abolition 

Subject to constitutional restrictions a state legis¬ 
lature has the power to abolish any state office created^ 
by it, but unless permitted by the constitution, a legis¬ 
lature cannot abolish state offices created by the con-, 
stitutlon. 

Unless permitted by the constitution,®® a legisla¬ 
ture cannot abolish state offices created by the con¬ 
stitution,®® as by a consolidation of offices.®^ State 
offices®® and boards®® created by the constitution 
may be abolished by constitutional amendment An 
amendment removing an officer from the list of 
constitutional executive officers has been held not. 
to abolish that office.®® 

Subject to constitutional restrictions,®^ a state 
legislature has the power to abolish any state office 
created by it,®® as by the enactment of a new stat¬ 
ute repealing or impliedly repealing the statute 

Colo.—Parks v. Soldiers*, etc.. Home 
Com'rs, 48 P. 542, 22 Colo. 86. 

92. Ariz.—Crawford v. Hunt, 17 P. 
2d 41, 41 Ariz. 229. 

Ark.—Gentry v. Harrison, 110 S.W. 

2d 497, 194 Ark. 916. 

N.J.—Grosso v. Erdman, 25 A.2d 23, 
128 N.J.Law 228. 

Tex.—Cowell v. Ayers, 220 S.W. 764, 
110 Tex. 348—San Antonio Inde¬ 
pendent School Dist. V. Water 
Works Board of Trustees, Civ.App., 
120 S.W.2d 861, error refused. 

59 C.J. p 110 note 44. 

"The ]Deglslature may adopt a new 
system of government . . . for 
such institutions or agencies of the 
state as are not protected by the 
Constitution, and to this end the Leg¬ 
islature may abolish the old plan and 
the offices created for the adminis¬ 
tration of the old plan in whole or 
in part. The rights of officers thus 
affected must give way to what tlie 
Legislature conceives to be the pub¬ 
lic interest. This, of course, assumes 
the change in form of government 
to be real, and not colorable, for the 
purpose of putting one set of men out 
of office and another set in office.*'— 
Townsend v. Ray, 130 S.W.2d 96, 98,. 
174 Tenn. 634—House v. Creveling, 
250 S.W. 857, 862, 147 Tenn. 689. 


and fact that assembly has made 
no direct appropriation to office of 
secretary of commonwealth but in¬ 
stead has provided for payment of 
expenses of the office through ap¬ 
propriation made for operation of 
governor's office, does not evidence 
an Intent on part of legislature to 
abolish by Implication the constitu¬ 
tional office.—Jackson v. Hodges, su¬ 
pra. 

86. N.J.—Grosso v. Erdman, 25 A. 
2d 28, 128 N.J.Law 223. 

59 C.J. p 110 note 40. 

Who are constitutional officers see 
supra S 52. 

87. Nev.—State v. Douglas, 110 P. 
177, 83 Nev. 82. 

59 aj. p 110 note 41. 

188. Oovemov 

Mont.—State ex reL Bennett v. Bon¬ 
ner, 214 P.2d 747, 123 Mont 414. 

89. S.D.—State v. Herried, 72 N.W. 
93, 10 S.D. 109. 

9a- Neb.—Swanson v. State, 271 N. 

W. 264, 132 Neb. 82. 

Commissioner of pnhllo 
buildings 

Neb.—Swanson t. State, supra. 

91. Cal.—Mansfield v. Chambers, 147 
P. 595, 26 Cal.App. 499. 
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creating the office, and transferring its duties to I salary has been held not to abolish a statutory 


another office,®^ and, accordingly, legislative power 
to abolish has been upheld with respect to various 
offices or boards.^® 

A statutory state office may be abolished by the 
adoption of subsequent constitutional provisions.^® 
Under constitutional provisions permitting the aboli¬ 
tion of a theretofore existing state office by legisla¬ 
tion to be enacted thereafter, in the absence of leg¬ 
islation abolishing such office, it remains in exist¬ 
ence.®^ 

The abolition of divisions or positions within a 
department is a matter of departmental organiza¬ 
tion.®® Every public official has the inherent right 
to abolish positions of state employees in depart¬ 
ments under his control for reasons of economy;®® 
such right exists under the civil service laws,i and 
a civil service employee, who loses his position be¬ 
cause of the bona fide abolition thereof, cannot 
properly complain.® 

Under a statute providing that the governor 
"may appoint such agents as necessity may require” 
to enforce such statute, the governor is the sole 
judge as to the necessity of such agents,® and in his 
discretion may abolish all such positions,^ as by 
executive order;® and civil service regulations, gov¬ 
erning the appointment and discharge of such 
agents, are inapplicable where the governor has de¬ 
termined that no agents are necessary.® The gov¬ 
ernor’s disapproval of an appropriation for a clerk’s 


clerkship." 

Notice is not an essential prerequisite to the abol¬ 
ishment of a position.® 

§ 57. Powers, Duties, and Functions 

The powers, duties, and functions of officers, 
agents, and employees are discussed infra §§ 58- 
66 . 

Examine Pocket Parts for later cases. 

§ 58. -Powers and Functions in General 

Generally speaking, state officers, boards, commis¬ 
sions, and departments have such powers as may have 
been delegated to them by express constitutional and 
statutory provisions, or as may properly be Implied 
from the nature of the particular duties Imposed on 
them. 

Except as the constitution may otherwise provide, 
state functions are to be performed by state offi¬ 
cers.® Sovereign power is exercised by that portion 
of the personal force of the state by which it thinks, 
acts, determines, and administers, to the end that 
its constitution may be effective and its laws opera¬ 
tive,^® and sovereign rights may be waived or sur¬ 
rendered only by a representative clothed with clear 
sovereign authority.!^ 

Generally speaking, state officers, boards, com¬ 
missions, and departments have such powers as may 
have been delegated to them by express constitu¬ 
tional and statutory provisions,^® or as may proper- 


93. Ark.—Gentry v. 3aajTlson, 110 

S.W.2d 497, 194 Ark. 916. 

59 C.J. p 111 note 45. 

Acts done before date of repeal 
The statute, establishing a public 
works department and expressly re¬ 
pealing a prior statute establishing a 
committee composed of the governor, 
comptroller, and commissioner of 
finance and control, could not affect 
acts done before date of repeal.— 
Lregat V. Adorno, 83 A.2d 185, 188 
Conn. 134. 

Statutes held not in ixreoonoilable 
oonflLet 

Ark.—^Brown v. Arkansas Centennial 
Commission, 107 S.W.2d 587, 194 
Ark. 479. 

94. La.—Wall ▼. Close, 14 So.2d 19, 
203 La. 845. 

59 CJ. p 111 note 46. 

Abolition held shown 
Ga.—Sims v. Tucker, 18 S.K2d 778, 
191 Ga. 676. 

Abolition held not flhown 
La.—Wall V. Close, 14 So.2d 19, 203 
La. 346. 

69 aj. p 111 note 46 [b]. 
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95. Ariz.—Crawford v- Hunt, 17 P. 
2d 802, 41 Ariz. 229. 

59 C.J. p 111 note 47. 

Office of legislative examiner 
Ariz.—Crawford v. Hunt, supra. 

96. Cal.—Condict v. San Francisco 
Police Ct, 69 Cal. 278. 

59 C.J. p 111 note 48. 

97. N.M.—State v. Sajgent, 139 P. 
144, 18 N.M. 627. 

98. Cal.—Stockton v. Department of 
Employment, 153 P.2d 741, 26 Cal. 
2d 264. 

99. N.T.—^Edkins v. Wotherspoon, 
168 N.T.S. 710, 712, 173 App.Div. 
830. 

L N.T.—^Bdklns v. Wotherspoon, SU 7 
pra. 

59 aJ. p 111 note 61. 

2 . N.T.—^Devins v. Sayer, 135 N.B. 
972, 238 N.T. 690. 

69 C.J. p 111 note 62. 

3. Colo.—^Lee v. Morley, 247 P. 178, 
79 Colo. 481. 

4 . Colo.—Lee v, Morley, supra. 

59 C.J. P 111 note 64. 

5. Colo.—Lee v. Morley, supra. 

69 CJ. p 111 note 65. 
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6 . Colo.—Lee v. Morley, supra. 

7. Okl.—Carter v. Rathburn, 209 P. 
944, 85 Okl. 251. 

8 . N.T.—Spawn v. Fleming, 203 N.T. 
S. 821, 208 App.Div. 582, modified on 
other grounds 207 N.T.S. 923, 211 
App.Div. 823. 

59 C.J. p 111 note 58. 

9 . Fla.—^Amos v. Mathews, 126 So. 
808, 99 Fla. 1, 65, 115. 

10 . Mont.—State ex rel. Nagle v. 
Page, 37 P.2d 676, 98 Mont 14. 
Mere fact that law prescribes cer¬ 
tain duties to be performed by one 
occupying a public position is not 
determinative of the fact that a por¬ 
tion of the sovereign power has been 
delegated.—State ex rel. Nagle v. 
Page, supra. 

11 . N.T.—People ex reU Tyrian v. 
Adam, 74 N.T.S.2d 67. 

12 . Ala.—County Board of Education 
V. Slaughter, 160 So. 758, 230 Ala. 
229—Wadsworth v. State, 142 So. 
529, 225 Ala. 118. 

Me.—^Larson v. New England Tel. & 
TeL Co., 44 A.2d 1, 141 Me. 326. 
Neb.—^Appeal of Roadmix Const. 
Corp., 9 N.W.2d 741, 143 Neb. 426— 
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creating the office,and transferring its duties to 
another office,and, accordingly, legislative power 
to abolish has been upheld with respect to various 
offices or boards.®® 

A statutory state office may be abolished by the 
adoption of subsequent constitutional provisions.®® 
Under constitutional provisions permitting the aboli¬ 
tion of a theretofore existing state office by legisla¬ 
tion to be enacted thereafter, in the absence of leg¬ 
islation abolishing such office, it remains in exist¬ 
ence.®^ 

The abolition of divisions or positions within a 
department is a matter of departmental organiza¬ 
tion.®® Every public official has the inherent right 
to abolish positions of state employees in depart¬ 
ments under his control for reasons of economy;®® 
such right exists under the civil service laws,i and 
a civil service employee, who loses his position be¬ 
cause of the bona fide abolition thereof, cannot 
properly complain.® 

Under a statute providing that the governor 
"may appoint such agents as necessity may require” 
to enforce such statute, the governor is the sole 
judge as to the necessity of such agents,® and in his 
discretion may abolish all such positions,^ as by 
executive order;® and civil service regulations, gov¬ 
erning the appointment and discharge of such 
agents, are inapplicable where the governor has de¬ 
termined that no agents are necessary.® The gov¬ 
ernor’s disapproval of an appropriation for a clerk’s 
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salary has been held not to abolish a statutory 
clerkship.^ 

Notice is not an essential prerequisite to the abol¬ 
ishment of a position.® 

§ 57. Powers, Duties, and Functions 

The powers, duties, and functions of officers, 
agents, and employees are discussed infra §§ 58- 
66 . 

Examine Pocket Parts for later cases. 

§ 58. -Powers and Functions in General 

Generally speaking, state officers, boards, commis¬ 
sions, and departments have such powers as may have 
been delegated to them by express constitutional and 
statutory provisions, or as may properly be implied 
from the nature of the particular duties Imposed on 
them. 

Except as the constitution may otherwise provide, 
state functions are to be performed by state offi¬ 
cers.® Sovereign power is exercised by that portion 
of the personal force of the state by which it thinks, 
acts, determines, and administers, to the end that 
its constitution may be effective and its laws opera¬ 
tive,^® and sovereign rights may be waived or sur¬ 
rendered only by a representative clothed with clear 
sovereign authority.!^ 

Generally speaking, state officers, boards, com¬ 
missions, and departments have such powers as may 
have been delegated to them by express constitu¬ 
tional and statutory provisions,^® or as may proper- 


STATES 


93. Ark.—Gentry v. Harrison, 110 

S.W.2d 497, 194 Ark. 916. 

59 C.J. p 111 note 45. 

Acts done before date of repeal 
The statute, establishing a public 
works department and expressly re¬ 
pealing a prior statute establishing a 
committee composed of the governor, 
comptroller, and commissioner of 
finance and control, could not affect 
acts done before date of repeal.— 
Legat V. Adorno, 88 A.2d 185, 138 
Conn. 134. 

Statutes held not in IrreconoUable 
oonfllot 

Ark.—^Brown v. Arkansas Centennial 
Commission, 107 S.W.2d 537, 194 
Ark. 479. 

94. La.—Wall v. dose, 14 So.2d 19, 
203 La. 845. 

59 C.J. p 111 note 46. 

Abolition held shown 
Ga.—Sims V. Tucker, 18 S.E.2d 778, 
191 Ga. 676. 

Abolition held not Shown 
La.—Wall V. Close, 14 So.2d 19, 203 
La. 345. 

59 aj. p 111 note 45 [b], 
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95. Ariz.—Crawford v. Hunt, 17 P. 
2d 802, 41 Ariz. 229. 

59 C.J. p 111 note 47. 

Office of legislative ezaaniner 
Ariz.—Crawford v. Hunt, supra. 

96. Cal.—Condict v. San Frandsca 
Police Ct, 69 CaJ. 278. 

59 C.J. p 111 note 48. 

97 - N.M.—State v. Sargent, 139 P. 
144, 18 N.M. 627. 

98. Cal.—Stockton v. Department of 
Employment, 153 P.2d 741, 25 Cal. 
2d 264. 

99. N.T.—^Edkins v. Wotherspoon, 
168 N.T.S. 710, 712, 173 App.Div. 
330. 

1 . N.T.—^Edkins v. Wotherspoon, su¬ 
pra. 

59 C.X P 111 note 51. 

2 . N.T.—^Devins v. Sayer, 185 N.E1. 
972, 233 N.T. 680. 

59 C.J. p 111 note 52. 

3. Colo.—^Lee v. Morley, 247 P. 178, 
79 Colo. 481. 

4 . Colo.—^Lee v. Morley, supra. 

59 C.J. P 111 note 64. 

5. Colo.—Lee v. Morley, supra. 

59 C.J. p 111 note 55. 
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6 . Colo.—Lee v. Morley, supra, 

7. Okl.—Carter v. Rathburn, 209 P. 
944, 85 Okl. 251. 

8 . N.T.—Spawn v. Fleming, 203 N.T. 
S. 821, 208 App.Div. 582, modified on 
other grounds 207 N.T.S. 923, 211 
App.Div. 823. 

59 C.J. p 111 note 58. 

9- Fla,—^Amos v. Mathews, 126 So. 

308, 99 Fla, 1, 65, 115. 

10 . Mont.—State ex rel. Nagle v. 
Page, 37 P.2d 575, 98 Mont 14. 
Mere fact that law prescribes cer¬ 
tain duties to be performed by one 
occupying a public posdtion is not 
determinative of the fact that a por¬ 
tion of the sovereign power has been 
delegated.—State ex rel. Nagle v. 
Page, supra, 

IL N.T.—People ex ret Tinrian v. 
. Adam, 74 N.T.S.2d 67. 

IS. Ala—County Board of Education 
V. Slaughter, 160 So. 758, 230 Ala 
229—Wadsworth v. State, 142 So. 
629, 225 Ala 118. 

Me.—^Larson v. New England Tel. & 
Tel. Co., 44 A.2d 1, 141 Me. 326. 
Neb.—^Appeal of Roadmix Const 
Corp., 9 N.W.2d 741. 143 Neb. 426— 
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§ 58 


ly be implied from the nature of the particular du¬ 
ties imposed on them.13 This power cannot be 
varied or enlarged by usage^^ or by administrative 
construction.^^ Executive and administrative offi- 
cersj boards, departments, and commissions have 
no powers beyond those granted by express provi¬ 
sion or necessary implication.^® The welfare of 
the state and the purpose for which the powers were 
granted must be given primary consideration in the 
construction of the various statutes relating to pow- 
ers,!*^ and the courts will not give a different legal 
effect to acts of state officers than to those of the 
officials of a superseded government.!® While the 
courts have the duty of seeing that powers vested 
in governmental boards, bureaus, and commissions 
are not unlawfully asserted against the rights of in¬ 
dividuals,!® they should sustain whatever authority 
is fairly vested in such administrative agencies 
which is necessary to the efficient administration of 
the powers which the legislature has clearly con¬ 


ferred on such agencies.®® 

Exercise of powers in general. Powers granted 
to state administrative agencies must be exercised 
in a just and reasonable manner,®! and in con¬ 
formity with the statutory or constitutional source 
of the power conferred.®® A board or commission 
on which the legislature confers broad general pow¬ 
ers is invested with discretion in choosing means 
and methods of accomplishing the result expected,®® 
and, in the absence of fraud or manifest abuse of 
that discretion, its determination is conclusive.®^ 
State officers whose duties are fixed and functions 
limited by statute may not waive the terms of a 
statute affecting the substantive rights of the 
state.®® 

In the absence of statute to the contrary, the 
action of a majority of a state administrative body 
is controlling.®® State officers lack power to au¬ 
thorize a violation of the law.®^ A department or 


In re A. O. U. W. of Iowa, 170 K. 
W. 617, 103 Neb. 99. 

NJT.—State V. Larson, 160 A. 656, 10 
N.J.Misc. 884. 

Okl.—Corpus Juris dted In School 
Dlst. No. 25 of Woods County v. 
Hod£re, 183 P.2d 575, 683, 199 Okl. 
81. 

Tex.—Acme Refininsr Co. T. State, 
Civ.App., 86 S.W.2d 507. 

69 C.J. p 111 note 60. 

Notice of limitation of authority see 
Infra 5 81. 

Representation of state by officers 
and agrents see Infra 8 81. 

Poroe of law 

Power delegrated by the state and 
exercised by an agrency created under 
the law and acting: in pursuance of 
It has the force of law Itself.—^Mar¬ 
tini V. De Muro, 58 A.2d 697, 26 N. 
J.Mlsc. 182. 

13. Okl.—Corpus Juris dted la 
School Dlst. No. 25 of Woods Coun¬ 
ty V. Hodse, 183 P.2d 576, 683, 199 
Okl. 81. 

59 C.J. p 111 note 61. 

XmpUoatlon of power 

Delegrated soverelgrnty as a state 
agency Implies certain powers unless 
expressly negratived.—^Neddo v. State 
85 N.Y.S.2d 54, 194 Mlsc. 379, affirm¬ 
ed 90 N.T.S.2d 660, 276 App.Div. 
492, affirmed 91 N.T.S.2d 616, 275 
App.Dlv. 982, affirmed 89 N.E.2d 263, 
300 N.T. 688. 

14. Ala.—County Board of Educa¬ 
tion V. Slaughter, 160 So. 768. 230 
Ala. 229—Wadsworth v. State, 142 
So. 629, 226 Ala. 118. 

Ind.—^Hord v. State, 79 N.E. 916, 167 
Ind. 622. 

15. Ala.—County Board of Education 
V. Slaughter, 160 So. 768, 230 Ala. 
229—Wadsworth v. Stat^ 142 So. 
629, 225 Ala. 118. 


Ind.—Hord v. State, 79 N.K 916, 167 
Ind. 622. 

16. Okl.—^Llngo-Leeper Lumber Co. 
V. Carter. 17 P.2d 366. 161 Okl. 5. 

59 C.J. p 111 note 62. 

17. N.M.—Gallegos v. Conroy, 29 P. 
2d 334, 38 N.M. 164. 

18. Tex.—Harris v. O’Connor, Civ. 
App., 186 S.W.2d 998, refused for 
want of merit 

This seexns to hbld true where 
the official acts of the officers of the 
state were In the light of the official 
acts of the officers of the supersed¬ 
ed government—Harris v. O’Connor, 
supra. 

19. Pa.—Elrause v. Russell, 38 Pa. 
Dlst & Co. 143, 48 Dauph.Co. 848. 

20. Pa.—E2rause v. Russell, supra. 
Courts should not substitute their 

Jndgjiaeut for that of the commission 
with respect to what is wise and fair 
in the economy of the state.—Sun Oil 
Co. V. Burford, C.aATex., 180 P. 
2d 10. 

Aotioa exercised honestly 

State officer’s decision Is not arbi¬ 
trary and capricious, even though 
not the wisest and best that could 
be made. If action was exercised hon¬ 
estly and on due consideration, and 
there was room for two opinions.— 
Whatcom County v. Langlle, 246 P. 
2d 836, 40 Wash.2d 866. 

21. Okl.—Community Natural Gas 
Co. V. Corporation Commission of 
Oklahoma, 76 P.2d 393, 182 Okl. 187. 

59 C.J. P 112 note 68. 

Advice and approval of attorney gen., 
eral 

Although an act done by state of¬ 
ficer, in strict accordance with ad¬ 
vice and approval of state’s attor¬ 
ney general, may be held to be arbi¬ 
trary and capricious, such a hold¬ 
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ing can be arrived at only by con¬ 
cluding that the advice and opinion 
so acted on were quite obviously un¬ 
sound.—^Northwest Sav. & Loan Ass’n 
V. Lockwood, 168 P.2d 879, 25 Wash. 
2d 22. 

22. Wis.—State ex rel. Martin v. 
Zimmerman, 288 N.W. 454, 233 
Wis. 16. 

69 C.J. p 112 note 64. 

Approval of act 

Statutory requirement with respect 
to the approval of an executive offi¬ 
cer of the state, when such act in¬ 
volves the exercise of Judgment and 
discretion, means more than the un¬ 
expressed mental acquiescence of 
such officer as an individual. It 
means that such officer. In his offi¬ 
cial capacity, has considered the 
proposed act and determined that It 
was proper, and he must make such 
fact known by a final, direct, affirma¬ 
tive action, signifying his approval 
by his signed declaration, in his offi¬ 
cial capacity.—^Long v. Farmers & 
Merchants State Bank of Sheridan, 
21 N.E.2d 61, 800 DlApp. 426. 

23. Mont.—Gulllot v. State Highway 
Commission of Montana, 66 P.2d 
1072, 102 Mont 149. 

24. Mont—Gulllot v. State Highway 
Commission of Montana, supra. 

26. Ariz.—^In re Taylor’s Estate, 107 
P.2d 217, 56 Ariz. 278. 

Notioe of hearing 
The rule does not apply to notice 
of a hearing.—In re Taylor’s Estate, 
supra. 

26. Wash.—State v. Hartley, 267 P. 
402, 144 Wash. 157. 

69 ax p 112 note 66. 

27. Miss.—Eastman Oil Mills v. 
State, 93 So. 484, 180 Miaif . gg, 

69 OJ. p 112 note 66. 
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administrative board can speak only through its 
records.28 

Territorial extent. Jurisdiction of state officers 
is coextensive only with the territory of the state 
from which they derive their powers.^^ 

Enforcement of federal statutes. The authority 
to enforce federal statutes,*® or to execute a duty 
imposed under an act of the federal congress,*^ may 
be conferred on state officers as such, and in the ab¬ 
sence of prohibition by the state constitution or 
statutes, such officers may execute the authority 
and duty so conferred.** It has been held, however, 
that while a federal statute may provide that action 
may be taken by state officers in aid of a federal 
statute, it is doubtful if a federal statute can impose 
on a state officer a positive duty of that kind,** and 
it would require unambiguous language to construe 
a statute imposing a duty on “any officer of the 
law** to include officers other than those of the 
United States.*^ State officers cannot enforce fed¬ 
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eral statutes where the authority to do so has not 
been conferred on them.** 

Executive regulations. Rules, regulations, and 
orders of a state executive do not have the force 
of law until promulgated in the manner prescribed 
by statute.*® A departmental regulation in effect 
imposing a requirement which was purposely omit¬ 
ted from the statute under which the regulation was 
drawn is invalid,**^ and existing executive rules are 
abrogated by subsequent legislative enactments in 
conflict therewith.** If the meaning of a statute is 
not doubtful, regulations in conflict therewith are 
void.** 

Investigations. A state agency may not make an 
investigation without express statutory authority.^® 
The investigating agency and its officers have only 
such powers and duties as have been delegated to 
them by statute or valid executive order.^i A com¬ 
mission may have the power of subpoena,^* but if 
the commission, with such power, should seek to 
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28. Ky .—Commonwealth ex rel. Wat¬ 
kins V. Winchester Water Works 
Co., 197 S.W.2d 771, 303 Ky. 420. 

29. N.C.—McCullougrh v. Scott, 109 
S.E. 789. 182 N.C. 865. 

69 OJ. p 112 note 67. 

30. Mo.—Lenskl v. O'Brien, 232 S. 
W. 235, 207 Mo.App. 224. 

33.1 Mo.—Lenskl v. O'Brien, supra. 

32. Mo.—^Lenskl v. O'Brien, supra. 

33. U.S.—^The Ray of Block Island, 
D.O.R.I., 7 F.2d 189, reversed on 
other srrounds, C.G.A., 11 F.2d 522, 
affirmed Dodgre v. U. S., 47 S.Ct. 191, 
272 U.S. 630, 71 L.Ed. 392. 

34. U.S.—^The Ray of Block Island, 
D.C.R.I., 7 F.2d 189, reversed on 
other grounds, C.C.A., 11 F.2d 522. 
affirmed Dodge v. U. S., 47 S.Ct. 
191, 272 U.S. 530, 71 L.Ed. 392. 

35. Mo.—^Lenskl v. O'Brien, 232 S. 
W. 235, 207 Mo.App. 224. 

59 C.J. p 112 note 71. 

36. Ky.—^Louisville & N. R. Co. v. 
Murphy, 206 S.W. 268, 182 Ky. 136. 

69 C.J. p 112 note 72. 

37. Fla,—^Mayo v. American Agr. 
Chemical Co., 133 So. 885, 101 Fla, 
279. 

38. Ohio.—State v. Board of Com'rs 
of Hocking County, 128 N.E. 286, 
101 Ohio St. 336. 

59 C.J. p 112 note 74. 

39. Cal.—^Morris Flan Co. of San 
Francisco v. Johnson, 100 P.2d 493, 
37 Cal.App.2d 621. 

40. U.S.—Overton Refining Co. v. 
Terrell, D.C.Tez., 4 F.Supp. 443. 

Gk>vemor*s authority to authorize 
inquiry see infra S 60. 

Investigations by legislature see su¬ 
pra 18 43-48. 


Plain and definite statutory author¬ 
ity Is necessary before a person may 
be subjected to inquisitions, visita¬ 
tions, and interrogations by extraju¬ 
dicial bodies for the purpose of ob¬ 
taining information.—^Amazon Petro¬ 
leum Corporation v. Railroad Com¬ 
mission of Texas, D.C.Tex., 5 F.Supp. 
639, reversed on other grounds, C.O. 

A, , Ryan v. Amazon Petroleum Cor¬ 
poration, 71 P.2d 1, reversed on other 
grounds Amazon Petroleum Corpora¬ 
tion V. Ryan, 55 S.Ct. 241, 293 U.S. 
388, 79 L.Bd. 446, followed in, C.CJ^. 
Ryan v. Panama Refining Co., 71 F. 
2d 8, reversed on other grounds Pan¬ 
ama Refining Co. v. Ryan, 55 S.Ct. 
241, 293 U.S. 388, 79 L.Bd. 446—Over- 
ton Refining Co. v. Terrell, D.C.Tex., 
4 F.Supp. 443. 

Purpose of statute 
One of the purposes of statute pro¬ 
viding for special audit and investi¬ 
gation of state offices is to provide 
for prosecution of causes of action 
that might be disclosed as result of 
audits and investigations made there¬ 
under.—State V. Erickson, 7 N.W.2d 
865, 72 N.D. 417. 

41. N.D.—State v. Erickson, supra. 

Inquiry by crime ooiuinlBsion, pur¬ 
suant to executive order authorized 
by statute, into relationship between 
organized crime and government, was 
not an investigation to ascertain 
whether a specific crime had been 
committed or connection of a particu¬ 
lar person with that crime.—^Applica¬ 
tion of Di Brizzi, 105 N.Y.S.2d 268. 
199 Mlsc. 670, afilrmed 105 N.Y.S.2d 
669, 278 App.Dlv. 913, affirmed 101 N. 

B. 2d 464, 303 N.Y. 206. 

Employment of attorney 

Statute^ providing for special audits 
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and investigations of state offices and 
authorizing examining commissioner 
to employ attorney, authorizes em¬ 
ployment of attorney for sole purpose 
of assisting in investigations, of ex¬ 
amining witnesses at hearings pre¬ 
sided over by commissioner, and of 
advising commissioner on the effect, 
competency, and sufficiency of evi¬ 
dence adduced.—State v. Erickson, 7 
N.W.2d 866, 72 N.D. 417. 

42. N.Y.—^International Ry. Co. v. 
Mahoney. 64 N.Y.S.2d 854. 271 App. 
Dlv. 283—^Application of Di Brizzi, 
105 N.Y.S.2d 268, 199 Misc. 670, 
affirmed 105 N.Y.S.2d 669. 278 App. 
Div. 913, affirmed 101 N.E.2d 464, 
303 N.Y. 206—SchifCman v. Bleak- 
ley, 46 N.Y.S.2d 353. 

Belevauoy to inquiry 

Where subpoenas Issued by com¬ 
mission created by special session of 
the general assembly to Investigate 
gambling sis basis for proposed legis¬ 
lation did not show that things which 
plaintiff was therein directed to pro¬ 
duce were germane to the inquiry au¬ 
thorized by the governor's call, the 
subpoenas were void.—^Annenberg v. 
Roberts, 2 A.2d 612, 333 Psu 203. 
Refusal to comply with subpoena 
Refusal of secretary and treasurer 
of corporation to produce certain cor¬ 
porate books shown to have been last 
seen in his possession pursuant to a 
subpoena duces tecum caused to be 
served on him by commissioners in¬ 
vestigating administration of work¬ 
men's compensation law on ground 
that he was unable to do so. togeth¬ 
er with such officer's refusal to an¬ 
swer questions calculated to explain 
his inability to produce the corporate 
books for reason that answers might 
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inquire into any irrelevant or incompetent matter, 
on proper application and showing a court will be 
quick to halt such an attempted inquiry.^3 a com¬ 
mission should not, however, be checked at the 
threshold of its investigation by the quashing of 
its subpoenas thus rendering its investigation to a 
large extent abortive.^^ 

Proceedings- A litigant has the same right to 
a full, fair, and orderly hearing before a state 
commission or a state department as in a court 
of justice.^5 In deciding any matters within their 
respective jurisdictions with respect to rights, du¬ 
ties, or obligations of parties, every state depart¬ 
ment and commission should comply with the prac¬ 
tice prescribed for hearings before them.^® The 
findings made by state commissions and state de¬ 
partments are just as far reaching within their 
respective fields as are the judgments of courts.^^ 

§ 59, -Duties in General 

A Btate officer must perform the duties Imposed on 
him. 

The position of a state officer is that of an agent 


or servant of the government rather than that of 
a party to a contract with the state,^® and he must 
perform the duties imposed on him by the state.49 
The duties of officers and employees may be fixed 
by a specific regulation or order,®® or may be fixed 
and established by the custom of a department®^ 
The attorney general's advice on constitutional 
questions relating to officers' duties should be taken 
and followed by all state officers just as on all other 
legal questions.®® It has been held that state officers 
are not obligated to obey joint resolutions of the 
legislature, since they do not have the force of 
law.®® 

In the absence of constitutional restrictions, the 
duties of a state officer may be increased or dimin¬ 
ished at the will of the legislature.®^ The legisla¬ 
ture, however, cannot deprive an officer of the du¬ 
ties imposed on him by the constitution,®® as by 
transferring his duties to another officer.®® Where 
an office has no duties attached to it by the con¬ 
stitution, such officer has no claim of right to dis¬ 
charge any given service.®^ 

Performance of duties. A state officer will be 


tend to degrade or incriminate him, 
was without reasonable cause, and 
authorized issuance of attachment 
to commit officer to Jail.—^Bleakley v. 
Schleslnger, 62 N.K2d 85, 294 N.Y, 
812. 

43. N.T.—^International Ry. Co. v. 
Mahoney, 64 N.Y.S.2d 864, 271 App. 
Div. 283. 

44. N.Y.—^International Ry. Co. ▼. 
Mahoney, supra. 

Constitatlonal safeguard against 
self inorlmlnatlon was no ground for 
Quashing subpoena to witness sum¬ 
moned to testify at hearing with re¬ 
spect to administration of workmen’s 
compensation laws.—Schiffman v. 
Bleakley, 46 N.Y.a2d 363. 

Pendency of physiciaiL’s appeal in 
proceeding for revocation of license 
to appear before labor department 
could not stay physician's attendance 
at public hearing with respect to ad¬ 
ministration of workmen’s compensa¬ 
tion laws and did not warrant order 
quashing subpoena.—Schiffman v. 
Bleakley, supra. 

4B. Wis.—^Buhler v. Department of 
Agriculture and Markets, 280 N.W. 
867, 229 Wis. 183. 

46. Wis.—^Buhler v. Department of 
Agriculture and Markets, supra. 

47. Wis.—^Buhler v. Department of 
Agriculture and Markets, supra. 

48. N.Y ,—^People v. Vilas, 36 N.Y. 
469, 93 Am.D. 620, .8 Abb.Pr.,N.S., 
620. 

49. S.D.—^Putnam v. Pyle, 232 N.W. 
20, 57 S.D. 260. 

59 CJ. p 112 note 77. 


Bnty to act 

Where there has been a compliance 
with statutory requirements, it is 
the duty of a state board to act— 
In re A O. XJ. W. of Iowa, 170 N.W. 
617, 108 Neb. 99. 

FUlng itemized statement of antloU 
pated expenditures 
N.D.—Langer v. State, 284 N.W. 288, 
69 N.D. 129. 

To whom duty owed 
When a statute defines the pow¬ 
ers and describes the duties of the 
officers of departments, it is not cre¬ 
ating duties which the officers owe 
to the Individuals who may constitute 
the general public; it is merely out¬ 
lining the state's assumed public 
duty.—People of State of Illinois, 
for Use of Trust Co. of Chicago v. 
Maryland Cas. Co., C.CA.I11., 182 P. 
2d 860. 

50. Ohio.—State v. Carney, 8 Ohio 
Supp. 11. 

61. Ohio.—State v. Carney, supra. 

53. N.D.—State ex rel. Johnson v. 
Baker, 21 N.W.2d 866, 74 N.D. 244. 

53. HI.—^Burrltt v. State Contract 
Com’rs, 11 N.a 180, 120 HL 822. 

54. La—Corpus giiris quoted in 
Kemp V. Stanley, 16 So.2d 1, 10, 
204 La 110. 

59 C.J. p 112 note 79. 

Bmployment of counsel 
(1) Under constitutional provisions 
authorizing the general assembly to 
’‘prescribe” the duties of the attorney 
general, the general assembly had the 
power to enact a statute authoriz¬ 
ing state executive departments to 
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employ regular counsel to have 
charge of their respective legal af¬ 
fairs, since the word “prescribe” 
means to direct, or to ordain, and is 
not confined to a positive order, but 
carries the meaning of limitation 
or restriction.—Johnson v. Common¬ 
wealth ex rel. Meredith, 166 S.W.2d 
820, 291 Ky. 829. 

(2) It was necessary that the leg¬ 
islature give special authority for 
the emplosnnent of counsel by the de¬ 
partments where the former statutes 
placed on the attorney general the 
duty of furnishing legal advice and 
services to them, and without such 
an exception, or partial repeal, the 
departments could not have employed 
their own lawyers.—Johnson v. Com¬ 
monwealth ex rel. Meredith, supra. 
Bepozt to state auditor 

Statute requiring reports to state 
auditor by all officials authorized to 
collect money for commonwealth is 
simply a provision imposing a new 
duty on these officers and in no wise 
affects their authority to collect.— 
National Surety Co. v. Commonwealth 
ex rel. Coleman, 69 &W.2d 1007, 263 
Ky. 607. 

55. Ind.—Tucker v. State, 86 N.11.2d 
270, 218 Ind. 614. 

La.—Corpus Juris quoted in Kemp v. 

Stanley, 15 So.2d 1, 10, 204 La. 110. 
69 C.J. p 112 note 80. 

56. La.—Corpus Juris quoted in 
Kemp V. Stanley, supra. 

Wis.—State V. Hastings, 10 Wis. 626. 

57. Ind.—Branham t. LangA 16 Ind. 
497. 



81 C.J.S. 


STATES 


§§ 5M0 


presumed to have done his duty, and his acts will 
be presumed to be regular, until the contrary is 
shown but this rule does not apply to mere 
agents appointed by the legislature for a special 
service.®® 

Constitutional provisions requiring every officer 
personally to devote his time to the duties of his 
office mean that he shall devote such of his time 
thereto as may suffice for the full and faithful dis¬ 
charge of his duties,®® including all his time, if 
necessary,®! and in no way preclude the legislature 
from providing that his entire time shall be given 
to the office.®® A statute requiring the superintend¬ 
ent of a state hospital to devote his "entire” time to 
the duties of his office means that he must devote 
his whole®® or undivided®^ time thereto, and such 
provision of the statute has a reasonable relation 
to the purposes for which the institution was found¬ 
ed.®® 

State officers are under a mandatory duty to keep 
their offices open for transaction of business during 
the time prescribed by statutes,®® but, in the absence 
of a controlling statute, may themselves prescribe 
reasonable regulations governing the time during 
which their offices shall be open.®^ Where an offi¬ 
cer keeps his office open beyond the time prescribed 
by law, it is his duty to receive such business as 
may be presented to him during that period.®® 

Delegation of authority; deputies. The official 
acts of state officers must be performed personally 
except when otherwise allowed by law,®® and they 
may not delegate their discretion,*^® although it is 
permissible to employ technical experts'^! and pure¬ 
ly ministerial acts may be delegated.^® Where the 


means of performance have been pointed out by 
law, the power of officers to hire private persons 
to perform such duties cannot be implied.*^® 

Where the law so provides, the duties of an offi¬ 
cer may be performed by an assistant.^^ A deputy 
may exercise all powers specifically granted him 
by statute,7® and, in the absence of restrictions to 
the contrary, a general, as distinguished from a 
special, deputy has been held on common-law prin¬ 
ciples to have the right and power to act for the 
principal officer in the transaction of all business of 
the office.^® 

Under statutes authorizing an officer to appoint 
a deputy and providing that such deputy "may per¬ 
form all the official duties of his principal,” the offi¬ 
cer can, by deputy, perform such duties as may be 
deemed "official.”^^ Under controlling custom,^® 
or general statutes construed in the light of estab¬ 
lished practice,*^® deputies have been held to have 
the power to perform all regular duties of the office. 

There is authority to the effect that the duties of 
a deputy are such as may be assigned him by the 
appointing officer.®® During the suspension of an 
incumbent, one charged with performance of his 
ministerial duties cannot appoint an assistant offi¬ 
cer.®! 

§ 60. — Governor 

The governor has no prerogative powers, but pos- 
sesses only such powers and duties as are vested in him 
by constitutionai or statutory grant. 

The office of governor is one of high dignity,®® 
in which the people have a paramount interest®® 
The governor is an executive officer,®^ the chief 


68. Cal.—Mills’ Nat Bank v. Herold, 
16 P. 607, 74 Cal. 603, 5 Ain.S.R. 
476. 

59 0.1. p 118 note 97. 

59. Ey.—^Pitman v. Brownlee, 2 A.K 
Marsh. 210. 

60. Miss.—Miller v. Walley, 84 So. 
466, 122 Miss. 521. 

61. Miss.—^Miller v. Walley, supra. 

62. Miss.—^Miller v. Walley, supra. 

63. Miss.—^Miller v. Walley, supra. 

64. Miss.—^Miller v. Walley, supra. 

65. Miss.—^Miller v. Walley, supra. 

66. Idaho.—Seawell v. Gifford, 125 
P. 182, 22 Idaho 295, Ann.Cas.l914A 
1132. 

69 C.J. p 118 note 7. 

67. Wash.—State v. Hinkle, 228 P. 
299. 130 Wash. 625. 

69 C.J. p 113 note 8. 

68. Idaho.—Grant v. Lansdon, 97 P. 
. 960, 15 Idaho 842. 

59 C.J. p 114 note 8. 


69. N.C.—Beam v. Jennln^rs, 2 S.B. 
245, 96 N.C. 82. 

70. Wls.—State V. Eastingrs, 10 Wls. 
525. 

59 C,J, p 118 note 84. 

71. Pa.—^In re State Capitol Bldg., 
6 Pa.Dist 697. 

59 C.J. p 113 note 85. 

72. N.T.—^People v. Bank of North 
America, 75 N.Y. 547. 

59 C.J. p 113 note 86. 

73. Wyo.—^MacDougall v. Board of 
Land Com’rs of Wyoming, 49 P. 
2d 668, 48 Wyo. 498. 

74. Ky.—Commonwealth v. Ginn, 63 
aw. 467, 111 Ky. 110, 23 Ky.L. 621. 

59 C.J. p 113 note 87. 

The governor’s private secretary is 
not authorized to discharge the du¬ 
ties of the governor during the lat¬ 
ter’s absence.—^Hager v. Sldebottom, 
113 S.W. 870, 130 Ky. 687. 

75. Pa.—^In re Deputy Secretary, 29 
Pa.Oo. 219. 


76. Pa.—^In re Deputy Secretary, su¬ 
pra. 

59 C.J. p 113 note 89. 

77. Ind.—Bansemer v. Mace, 18 Ind. 
27, 81 Am.D. 344. 

59 C.J. p 113 note 90. 

7a Mo.—^McNair v. Hunt, 6 Ma 
300. 

59 C.J. p 118 note 91. 

79. Pa.—^In re Deputy Secretary, 28 
Pa.Co. 218. 

59 C.J. p 118 note 92. 

80. Mass.—^In re Opinion of the Jus¬ 
tices, 175 N.E. 644, 275 Masa 575. 

81. La.—State v. Herron, 24 La.Ann. 
432. 

59 C.J. p 118 note 95. 

82. Wls.—State ex rel. Martin v. 
Ekem, 280 N.W. 893, 228 Wis. 645. 

Creation and abolition of office see 
supra SS 55, 56. 

8a Wis.—State ex reL Martin v. 
Ekem, supra. 

84. Mont.—State ex reL Bennett v. 
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executive oflElcer^® and highest executive authority*® 
of the state, representing the whole people in per¬ 
formance of his official duties.*^ Generally speak¬ 
ing, his authorized acts are binding on all per¬ 
sons.*® When acting within the limits of his dis¬ 
cretionary power the governor is responsible only 
to the people he serves,®® and is not subject to 
judicial review or control.®® Conversely, the gov¬ 
ernor lacks power to interfere with the judiciary 
in the performance of its proper functions.®^ 


The governor has no prerogative powers,®® but 
possesses only such powers and duties as are vested 
in him by constitutional®® or statutory®^ grant. The 
extent and exercise of the governor’s powers under 
statute will depend on the particular provisions 
thereof.®® The legislature may require the gov¬ 
ernor to perform duties other than those specified 
in the constitution;®® but where a power is given 
to the governor by the constitution in imrestricted 
terms it cannot be taken away,®^ nor can a like 


Bonner. 214 P.2d 747, 123 Mont. 
414. 

N.M.—State ex rel. Charlton v. 

French, 99 P.2d 716, 44 N.M. 169. 
Every county 

The governor is an executive officer 
in every county of the state.—Sea- 
ney v. State, 194 So. 913. 188 Miss. 
367—State v. McPhaU, 180 So. 387. 
182 Miss. 360. 

85- Ky.—^Royster v. Brock, 79 S.W. 

2d 707. 258 Ky. 146. 

Wis.—State ex rel. Martin v. Heil, 7 
N.W.2d 375. 380, 242 Wis. 41. 

59 C.J. p 114 note 10. 

Executive powers and functions see 
Constitutional Law $§ 167-173. 

88. Mont.—State ex rel. Bennett v. 
Bonner. 214 P.2d 747, 123 Mont. 
414. 

Neb.—State ex rel. Beck v. Young. 48 
N.W.2d 677. 164 Neb. 688. 

59 C.J. p 114 note 11. 

87. Ky.—Gordon v. Morrow, 218 S. 
W. 258, 186 Ky. 713. 

88. Ariz.—^McGInness v. Hunt, 111 P. 
2d 65. 57 Ariz. 70. 

89. Ky.—Gordon v. Morrow, 218 S. 
W. 258. 186 Ky. 713. 

59 C.J. P 114 note 13. 

90. Ga.—^Bunger v. State, 92 S.B. 72, 
146 Ga. 672. 

59 O.T. p 114 note 14. 

91. Mich.—^People v. Grovemor, 29 
Mich. 320. 18 Am.B. 89. 

Va.—Cardoza v. Epps. 23 S.E. 296. 

92. N.M.—State ex rel. Charlton v. 
French, 99 P.2d 716, 44 N.M. 169. 

59 C.J. p 114 note 17. 

Arbitrary power of presidant 
Governor does not exercise the ar¬ 
bitrary power accredited to the presi¬ 
dent.—State ex rel. Green v. Colllson. 
197 A. 836, 9 W.W.Harr., Del., 245, re¬ 
versed on other grrounds Collison v. 
State ex rel. Green, 2 A.2d 97, 9 W. 
W.Harr. 460, 119 A.D.R. 1422. 

93. U.S.—Constantin v. Smith, D.C. 
Tex., 57 F.2d 227, appeal dismissed 
Sterling v. Constantin. 53 S.Ct. 190, 
287 U.S. 878, 77 L.Bd. 876. 

Ariz.—Holmes v. Osborn, 116 P.2d 
776, 57 Ariz. 622. 

Del.—State ex rel. Green v. Colllson, 
197 A. 886, 9 W.W.Harr. 246. re¬ 
versed on other grounds Colllson v. 
State ex rel. Green, 2 A.2d 97, 9 
W.W.Harr. 460, 119 AJLJt. 1422. 


Ky.—^Royster v. Brock, 79 S.W.2d 
707, 258 Ky. 146. 

N.M.—State ex rel. Charlton v. 
French, 99 P.2d 716, 727, 44 N.M. 
169. 

59 C.J. p 114 note 18. 

Gonstltntioii construed 

(1) The constitutional provisions 
following the general grant of execu¬ 
tive power to the governor relating 
to more specific powers were not in¬ 
tended as a limitation on the grrant 
of executive power.—^Tucker v. State, 
36 N.E.2d 270, 218 Ind. 614. 

(2) The grant of full executive 
power to the governor included all 
of its incidents as they were gen¬ 
erally understood to exist when the 
constitution was adopted, and thus it 
was not Intended that any executive 
power in the generally understood 
sense should vest in any other officer 
of the government.—Tucker v. State, 
supra. 

Countersigniug warrants 
Legitimate legislative expenses 
other than per diem and mileage as 
contemplated by constitutional provi¬ 
sion may be paid from state's treas¬ 
ury when authorized by act of the 
legislature and found to be su<fii by 
resolution of either house, and, when 
such reQulsites have been met, gov¬ 
ernor may countersign warrants 
drawn by comptroller to pay them.— 
In re Advisory Opinion to the Gov¬ 
ernor, 80 So.2d 377, 168 Fla. 872. 

94. U.S.—Constantin v. Smith, D.C. 
Tex., 57 F.2d 227, appeal dismissed 
Sterling v. Constantin, 63 S.Ct. 
190, 287 U.S. 878, 77 L.Ed. 876. 
Ariz.—Holmes v. Osborn, 116 P.2d 
776, 57 Ariz. 622. 

Del.—State ex rel. Green v. Collison, 
197 A. 886, 9 W.W.Harr. 245, re¬ 
versed on other grounds Colllson v. 
State ex rel. Green, 2 A2d 97, 9 W. 
W.Harr. 460. 119 A.L.R. 1422. 

Ga.—Corpus Jliris dted in Irons v. 
Harrison, 194 S.E. 749, 766, 186 Ga. 
244. 

Ky.—^Royster v. Brock, 79 S.W.2d 707, 
268 Ky. 146. 

N.M.—State ex rel. Charlton v. 

French, 99 P.2d 716, 44 N.M. 169. 
69 C.J. p 114 note 19. 

▼otixig 

The governor is a member of Board 
of Liauidatlon of the State Debt, and 
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is entitled to vote in the same man¬ 
ner as the other members.—State ex 
rel. Pickrel v. Tugwell, 6 So.2d 644, 
199 La. 185. 

Statutes held valid 

(1) Act to provide for reorganiza¬ 
tion plan for departments and agen¬ 
cies of state government which au¬ 
thorized the governor to examine 
state agencies and determine whether 
change was necessary and to pre¬ 
pare, in statutory form, plans for re¬ 
organization, and to submit plans to 
houses of legislature for their ap¬ 
proval or disapproval.—^In re Opinion 
of the Justices, 88 A.2d 788, 96 N.H. 
617. 

(2) Act empowering governor to 
limit activities of any state agency 
when financial affairs of state govern¬ 
ment demand.—Le Page v. Bailey, 170 
S.B. 467. 114 W.Va. 25. 

96- W.Va.—^Le Page v. Bailey, supra. 
69 C.J. p 114 note 21. 

Zustaillag appointees or settling their 
oontroversies 

It is not the function of the chief 
executive either to install his ap¬ 
pointees or to settle any controversy 
between the appointee and the civil 
service commission or any disbursing 
officer of the state as to appointee's 
constitutional right to the office or 
to compensation by virtue of such ap¬ 
pointment.—^In re Interrogatories by 
Governor, 141 P.2d 899, 111 Colo. 406. 
U m iting activities of state agency 

Authority of governor to limit ac¬ 
tivities of state agency can be ex¬ 
ercised only when, in his opinion, 
fi n a n c i al affairs of state government 
demand.—^Le Page v. Bailey, 170 S.B. 
467, 114 W.Va. 26. 

96. Mich.—^People v. Governor, 29 

Mich. 820, 18 Am.R. 89. 

W.Va.—Shields v. Bennett, 8 W.Va. 

74. 

BetroactLve legUOatLon 

After expiration of time within 
which constitution requires governor 
to recommend budget to general court 
for fiscal year, he cannot be requir¬ 
ed by retroactive legislation to rec¬ 
ommend budget for changed fiscal 
year as basis for general appropria¬ 
tion bill.—^In re Opinion of the Jus¬ 
tices, 32 N.E.2d 298, 808 Mass. 601. 

97. Wash.—Bx parte Costello, 167 P. 

2d 718, 22 Wash.2d 697. 
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power be given by the legislature to any other oflS- 
cer or authority.^® Neither long service nor tempo¬ 
rary incumbency can affect the legality of a gov¬ 
ernor’s act.99 

The executive power of the governor is a con¬ 
tinuing power,1 appertaining to the office and not to 
the man.2 The governor is ordinarily charged with 
the duty of seeing that the laws of the state are 
faithfully executed,3 and is intrusted with such 
powers as may be essential to performance of that 
duty,^ and the final determination as to enforce¬ 
ment of laws rests with him.5 It has been held, 
however, that the governor’s general power to en¬ 
force the laws does not by implication confer any 
specific power which he would not otherwise pos¬ 
sess.® The power to secure efficient execution of 
the laws must be in the manner, by the methods, and 
within the limitations prescribed by the constitu¬ 


tion and the statutes of the state.^ 

Inquiries and investigations. The governor may 
be authorized to direct an inquiry into matters con¬ 
cerning public peace, public safety, and public jus¬ 
tice,^ or to examine and investigate the manage¬ 
ment and affairs of any department of government,® 
and he may have authority to order an inquiry into 
the relationship between organized crime and gov- 
ernment.1® 

Legislative powers and functions. With respect 
to the signing of legislative bills, the governor is 
a component part of the law-making power of the 
state.ii Where functioning as a part of the legisla¬ 
ture, the acts of the governor are negative in char- 
acter,i2 and he has no right to legislate.^® Under 
his power to enforce the laws, the governor is not 
authorized to exercise a legislative function.!^ 


98. Wash.—Ez parte Costello, supra. 

99. Mont—State ex rel. Matson v. 
0*Hern. 65 P.2d 619. 104 Mont 126. 

1 . Arlz.—^McGinness v. Hunt 111 P. 
2d 65, 67 Ariz. 70. 

Kan.—^Barrett v. Duff, 217 P. 918, 114 
Kan. 220. 

2. Elan.—^Barrett v. Duff, supra. 

59 C.J. P 114 note 24. 

3. Okl.—Johnston v. Conner, 236 P. 
2d 987, 205 Okl. 238. 

59 C.J. P 114 note 26. 

CarryinsT laws into effect 

(1) The executive power is the 
power to execute the laws, that is, 
to carry them into effect as dls- 
tingruished from the power to make 
the laws and the power to judgre 
them.—^Tucker v. State, 85 N.B.2d 270, 
218 Ind. 614. 

(2) The constitutional and statu¬ 
tory provisions reaulringr the govern¬ 
or to see that the laws are execut¬ 
ed mean that the laws shall be car¬ 
ried into effect and not that there 
shall be an arbitrary enforcement by 
the executive of what he may consid¬ 
er the law to be, and when taken to- 
grether they mean that whatever the 
grovernor does in the execution of 
the laws under such authority must 
be as a civil officer, and in strict sub¬ 
ordination to the greneral law of the 
land.—State v. McPhail, 180 So. 387, 
182 Miss. 860. 

On failure, negrleot, or Inability of lo¬ 
cal officers to act 

Miss.—Seaney v. State, 194 So. 918, 
188 Miss. 367—State v. McPhall, 
180 So. 887, 182 Miss. 860. 

Okl.—Johnston v. Conner, 236 P.2d 
987, 205 Okl. 233. 

Waiver of jurisdiction 

Only the grovemor has the right 
to waive the Jurisdiction of the state 
to try a prisoner apprehended by the 
-state authorities for an offense 


against the state.—Commonwealth v. 
Palmer, 77 Pa.Diist. & Co. 13, 10 Law. 
L.J. 17. 

4. Kan.—State v. Dawson, 119 P. 
360, 86 Kan. 180. 

59 C.J. p 115 note 27. I 

5. Wash.—State v. Clausen, 264 P. 

403, 146 Wash. 588. I 

59 CJ. p 115 note 28. j 

8. Miss.—^Henry v. State, 39 So. 856. 

87 Miss. 1. 

69 C.J. p 115 note 29. 

7. Mont.—State ex rel. Bennett v. 
Bonner, 214 P.2d 747, 123 Mont. 414. 

8. N.T.—^Application of Di Brizzi. 
105 N.T.S.2d 268, 199 Misc. 670, af¬ 
firmed 105 N.Y.S.2d 669, 278 App. 
Dlv. 913, affirmed 101 N.E.2d 464. 
803 N.T. 206. 

Investigation by state agency see su¬ 
pra 8 58. 

Intent of statute 

Statute authorizing governor to di¬ 
rect inquiry into matters concerning 
public peace, public safety, and pub¬ 
lic justice was not intended to apply 
only to sabotage, espionage, and other 
wartime perils, and would be broad 
enough to include inquiry into rela¬ 
tionship between organized crime and 
government, even though statute may 
have been enacted during wartime 
and as a wartime measure.—^Applica¬ 
tion of Di Brizzi, 106 N.Y.S.2d 268, 
199 Misc. 670, affirmed 105 N.Y.S.2d 
669, 278 App.Div. 913, affirmed 101 
N.K2d 464, 303 N.Y. 206. 

9. N.T.—^Application of DI Brizzi, 
supra. 

59 C.J. p 115 note 27 [a]. 
Administration of bank reoMvershlps 
The governor was authorized to 
request state auditor to direct ex¬ 
aminers from his office to investi¬ 
gate administration of bank receiver¬ 
ships in the department of banking 
notwithstanding governor might have 
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^c^^led on superintendent of banking 
'rfOartment for written information 
in the matter.—^Ryan v. Wilson, 300 
N.W. 707. 231 Iowa 83. 

10. N.Y.—In re DI Brizzi, 101 N.E. 
2d 464, 303 N.Y. 206. 

Xbeqnest to attorney general 
Where governor’s executive order 
named men as constituting state 
crime commission, and directed at¬ 
torney general to inquire into matters 
therein set forth and requested at¬ 
torney genera] to appoint the named 
members of commission, such pro¬ 
cedure was in accordance with stat¬ 
ute, and fact that attorney general 
acceded to request of governor in 
executive order did not mean that at¬ 
torney general was prevented from 
exercising his own discretion as he 
was entitled to do under statute.—^In 
re Di Brizzi, 101 N.E.2d 464, 803 N.Y. 
206. 

Phrase unknown, to statute 
The fact that collectively the nam¬ 
ed persons were to be known as the 
New York State Crime Commission, 
which was a phrase unknown to any 
state statute, did not invalidate oth¬ 
erwise legal appointments.—^In re DI 
Brizzi, 101 N.E.2d 464, 303 N.Y. 206. 

11. Cal.—^Parkinson v. Johnson, 117 
P. 1057, 160 Cal. 756. 

12. Ariz.—Clark v. Boyce, 185 P. 136, 
20 Ariz. 544. 

13. W.Va.—State v. Buchanan, 24 W. 
Va. 362. 

No inherent legislative power 
Mass.—In re Opinion of the Justices, 
85 N.E.2d 238, 824 Mass. 736. 

14. Miss.—Colbert v. State, 39 So. 
65, 86 Miss. 769. 

Appointing a committee 

The constitutional provisions with 
respect to the governor's powers do 
not give the governor authority to 
sCppoint a legislative interim commit- 
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The purpose of the governor in duly calling the 
legislature together is immaterial to the validity 
of the session,and he is ordinarily the final judge 
as to the necessity for exercising his power to call 
a special session,i® his exercise of such power not 
being reviewable by courti*^ or legislature,18 and 
the divesting of such power is obtainable only by 
constitutional amendment.!® 

Proclamations. A proclamation of the govern¬ 
or, when duly promulgated and filed, occupies a 
position comparable to laws regularly passed by 
the legislature,®® and, hence such proclamation, of 
and within itself, is notice to the persons affected 
thereby.®! The governor, even in time of war, is 
without power to change the existing law by the 
issuance of a proclamation.®® 

Use of seal. Citation of the secretary of state, 
custodian of the great seal, to appear before the 
governor on charges is not such an official act as 
requires authentication by sucha^.®® 

Executive council. In several states the constitu¬ 
tions provide for the appointment of an executive 
council to advise and assist the governor in the dis¬ 
charge of his duties.®^ The council has no inherent 
legislative power.®® It acts with the governor or 
alone as a recognized official executive or advisory 


board,®® whether it acts in conjunction with tlie 
governor or merely gives advice or consent with 
respect to matters in the first instance determined! 
by the governor.®^ 

Powers and duties of successor. Generally speak¬ 
ing, on devolution of the office of governor on* 
another, as discussed infra § 74, the powers and' 
duties of the governor may be exercised by his suc¬ 
cessor.®® The authorized acts of the governor are 
binding on his successor.®® Where the governor 
voluntarily undertakes to perform duties not in the 
line of his official duty, such duties do not devolve 
on his successor in office unless also accepted by 
him.®® When the governor returns to the state 
to assume his powers and duties after having been 
absent, he is under a duty to give notification to 
the acting governor, and through him to the people,, 
of his absence from and return to the state.®! 

§ 61. -Lieutenant Governor 

Tha llautenant governor Is an executive officer, whose^ 
primary executive function Is to act as governor In* 
event of the devolution of that office on him. 

The lieutenant governor is an executive officer,®® 
whose primary executive function is to act as gov¬ 
ernor in event of the devolution of that office on 
him;®® but it is competent for the legislature to* 


tee to maJce investigations with re¬ 
spect to matters of public interest 
and for informing governor with re¬ 
spect to needed legislation so tliat 
he may advise the legislature, and 
do not authorize governor to name 
a committee for such services, in the 
absence of statute so authorizing, and 
clothe it with a cloak of official sta¬ 
tus, so as to authorize paying it or 
its members, for services rendered, 
out of public funds of the state.—^In 
re Opinion of the Justices, 82 So.2d 
539, 249 Ala. 637. 

15. Fla.—^Lasseter v. State, 64 So. i 
847, 67 Fla. 240. 

59 C.J. p 115 note 85. 

16. Ill.—^Herzberger v. Kelly, 7 N. 
R2d 865, 366 HI. 126. 

69 C.J. p 115 note 86. 

Special session 

(1) Governor is final judge as to 
when extraordinary occasion exists 
authorizing convention of special ses¬ 
sion of general assembly.—^Herzber- 
ger V. Kelly, supra—59 C.J. p 115 
note 36 [a]. 

(2) Bight to convene general as¬ 
sembly in extraordinary session does 
not Inhere in office of governor, and 
is not necessary incident of office.— 
Royster v. Brock. 79 S.W.2d 707, 258 
Ky. 146. 

17. Ga.—^Hunger v. States W 8JBL 
72, 146 Ga. 672. 


18. Ga.—^Bunger v. State, supra. 

19. Okl.--Simpson v. Hill, 263 P. 636, 
128 Okl. 269, 56 A.Ii.B. 706. 

2a Tex.—-Williams v. State, 176 S. 
W.2d 177,146 Tex.Cr. 430. 

21. Tex.—-Williams v. State, supra. 

22. Tex.—Terrell Wells Swimming 
Pool V. Rodriguez, CivJSipp., 182 S. 
W.2d 824. 

23. Mich.—Attorney General v, Jo- 
chlm, 68 N.W. 611, 99 Mich. 368, 41 
Am.S,R. 606, 23 ImILA. 699. 

24. Mass.—Bigmey v. Secretary of 
Commonwealth, 16 N.B.2d 673, 301 
Mass. 107, 120 A.I 1 .R. 669—Murphy 
V. Casey, 15 N.B.2d 268, 800 Mass. 
232. 

69 CJ. p 114 note 16. 

25. Mass.—In re Opinion of the Jus¬ 
tices, 86 17.E.2d 288, 824 Mass. 73$. 

2a Mass.—Scullin v. Cities Service 
Oil Co., 22 K.B.2d 666, 804 Mass. 
76. 

27. Mass.—Scullin v. Cities Service 
Oil Co., supra. 

2a Mont.—State ex rel. Matson v. 
O'Hem, 65 P.2d 619, 104 Mont. 
126. 

59 C.J. p 115 note 41. 
intervention In legislative process 
Acting governor had no right or 
authority to Intervene in a legislative 
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process.—(Toodland v. Zimmerman, 10-* 
N.W.2d 180, 243 Wis. 459. 

29. Ariz.—^McGlnness v. Hunt, 11 P. 
2d 65, 57 Ariz. 70. 

sa Wis.—Delaplaine v. Lewis, 19* 
Wis. 476. 

3L N.J .—^In re An Act Concerning 
Alcoholic Beverages, 81 A.2d 837, 
180 N.J.Law 123. 

Absence as effecting a devolution see 
infra i 74. 

3a Ky.—Rouse v. Johnson, 28 S.W. 
2d 745, 234 Ky. 478, 70 A.L.R. 1077. 

3a Ky.—^Rouse v. Johnson, supra. 
Bight of people to elect 
The lieutenant governor’s acting 
as governor on the governor’s resig¬ 
nation does not violate the constitu¬ 
tional provision to the effect that all 
political power is vested in, and de¬ 
rived from, the people, in that it de¬ 
prives them of the right of electing 
a governor; since the people are pre- 
I Burned to know the law and are cer¬ 
tainly conversant with human frailty, 
they must be presumed to have cho¬ 
sen a lieutenant governor with the 
knowledge that, at any time during 
the term for which he and the gov¬ 
ernor were elected, he might be 
called on to exercise the powers and 
discharge the duties of governor for 
the residue of the term.—State ex. 
rel. Lamey v. Mitchell, 84 ^’.2d 869,. 
97 Mont 258. 
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•endow the lieutenant governor with other powers 
and duties of an executive character.^^ His oflSce 
is of great importance,3 5 since while acting as gov¬ 
ernor he is vested with all the powers and duties 
of that office.^® While acting as governor, his 
acts are just as effective and binding as the acts 
of the governor himself,37 but he cannot exercise 
any of the functions of the governor’s office prior 
to its devolution,33 since he was not intended to 
have power equal to the powers of the govemor.39 

The lieutenant governor ordinarily acts as presi¬ 
dent of the senate,^® but the only legislative func¬ 
tion he performs is that of umpire to prevent a 
deadlock in the event of, a tie vote.^^ 

§ 62. -President of Senate 

Where the president of the senate Is acting governor, 
•his acts as such are valid and effective. 

Where the president of the senate is acting gov¬ 
ernor, his acts as such are valid and effective,^^ 
and are as effective and binding as acts of the gov¬ 
ernor himself.^3 

§ 63. -Auditor 

The auditor Is the accounting or fiscal officer of the 
state. 


The auditor is the accountings^ or fiscal^^ officer 
of the state. He constitutes part of the executive 
power of the state,^3 vested with discretion,^7 al¬ 
though under particular statutory or constitutional 
provisions he may in some instances act in a pure¬ 
ly ministerial capacity43 and be under a mandatory 
obligation to perform certain nondiscretionary du¬ 
ties.^® He has been held to be administrative of- 
ficer,30 not an officer in the executive department, 
but an officer in the administrative department, 
which is included in, and made a part of, the execu¬ 
tive department.^! Where he acts without warrant 
of law, his action is of no effect52 

The auditor possesses only such powers and du¬ 
ties as are vested in him by the constitution or stat- 
utes.33 Under constitutional provisions creating 
the office of auditor without defining its duties, the 
duties of the state auditor are those pertaining to 
the office of public auditor at common law.^^ Un¬ 
der constitutional provisions creating the office of 
“auditor” and providing that he shall “perform such 
duties as are prescribed by this Constitution or by 
law,” without, however, detailing the duties of audi¬ 
tor, the duties of such officer are not limited to such 
as are usually performed by an auditor,33 and the 
le^slature may impose on him duties of a different 


34. Ky.*=—Rouse v. Johnson, 28 S.W. 
2<1 746, 234 Ky. 473. 70 A.L.R. 1077. 

'69 C.J. p 115 note 46. 

35. Wis.—State ex rel. Martin v. 
Ekem, 280 N.W. 893, 228 Wls. 646. 

36. Mont—State ex rel. Lamey v. 
Mitchell. 34 P.2d 369, 97 Mont 252. 

Wls.—State ex rel. Martin v. Eikern, 
280 K.W. 393, 228 Wis, 646. 

69 C.J. p 115 note 46. 

37. Ark.—Walls v. Hall, 164 S,W.2d 
573, 202 Ark. 999, 136 A.L.R. 1047. 

38. Ind.—^Tucker v. State, 85 N.E.2d 
270, 218 Ind. 614. 

39. .Ind.—^Tucker v. State, suprcu 

40. Ky.—^Rouse v. Johnson, 28 S.W. 
2d 745, 234 Ky. 473, 70 A.L.R. 1077. 

41. Ky.—^Rouse v. Johnson, supra. 

42. Ark.—State v. Hodges, 165 S.W. 
608, 107 Ark. 401. 

^69 C.J. p 115 note 50. 

43. Ark.—Walls v. Hall, 154 S.W.2d 
573, 202 Ark. 999, 136 A.L.R. 1047. 

44. N.D.—State v. Jorgenson, 160 N. 
W. 665, 29 N.D. 178. 

69 C.J. P 116 note 62. 

45. S.C.—^Auditor v. Treasurer, 4 S. 
C. 311. 

The state auditor acts as a flsoal 
agent and not as a judicial body.— 
State V. Weatherby, 129 S.W.2d 887, 
344 Mo. 848. 

46. Okl.-^<!lark v. Garter, 209 P. 982, 
86 Okl. 126. . * 

59 aj. p 116 note 64. 


47. Vt—Grout V. Gates, 124 A. 76, 
97 Vt 434. 

48. Idaho.—^Ex parte Huston, 147 P. 
1064, 27 Idaho 231. 

49. Miss.-Miller v. White, 126 So. 
833, 167 Miss. 114. 

50. Ind.—^Tucker v. State, 85 N.E.2d 
270, 218 Ind. 614. 

51. Ind.—Tucker v. State, supra. 

52. Vt—Grout V. Gates, 124 A- 76, 
97 Vt 434. 

Authorization of unlawfnl dishurse- 
ments is not binding on the state.— 
State V. Weatherby, 129 S.W.2d 887, 
344 Mo. 848. 

53. Pa.—Commonwealth ex rel. 

Shockley v. Ross, Com.>Pl., 63 
Dauph.Co. 829. 

duties 

Ind.—^Tucker v. Stated 86 N.E.2d 270, 
218 Ind. 614. 

Beoovery back of money Illegally Is¬ 
sued by auditor 

Ohio,—^Harbage v. Traxsy, 28 N.E.2d 
620, 64 Ohio App. 151, appeal dis¬ 
missed 27 N.E.2d l4l, 186 Ohio St 
534, motion granted 39 N.E.2d 212. 
Honoring requisition for funds 
W.Va.—State ex rel. Commission on 
Interstate Cooperation v. Sims, 68 
S.E.2d 524. 

Duty to credit amoimt of vouchers 
Where the state auditor had war 
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dertaken to keep a record of the hail 
insurance fund and made charges 
against the treasurer, he must com¬ 
plete his undertaking by crediting the 
amount of vouchers exhibited to him. 
—State V. Jorgenson, 150 N.W. 665, 
29 NJ). 173. 

Oonstructiou of statute 
The quoted words of statutory pro¬ 
vision that the state auditor shall 
annually make a careful audit of the 
"accounts of all departments, offices, 
commissions, institutions, and activ¬ 
ities of the Commonwealth** are com¬ 
prehensive terms, and their meaning 
in particular instances cannot he de¬ 
termined solely by dictionary defini¬ 
tions.—^Auditor of Commonwealth v. 
Trustees of Boston Elevated Ry. Co., 
43 N.K2d 124, 812 Mass. 74. 

54. Kan.—Eleks v. Davis, 168 P. 799, 
100 Kan. 4. 

65. Colo.—^American Bonding Co. v. 

People, 127 P. 941, 53 Colo. 512. 
Idaho.—Corpus juris cited in Wright 
V. Callahan, 99 P.2d 961, 966, 61 
Idaho 167. 

Territorial controller 
The constitutional pro-vision pro^ 
vlding for a state auditor did net 
change or add any powers and duties 
to, or take any from, the office of 
territorial controller but simply gave 
the office a new but synonymous 
name,—Wright v. Callahan, 99 P.2d 
961. 61 Idaho 167... 
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character.®® Under constitutional provisions im¬ 
posing on him such duties as may be enjoined by 
law, and otherwise silent as to duties and powers, 
he has only such powers or duties as may be con¬ 
ferred by express statutory provision®*^ or as are 
necessarily implied to enable him to fulfill the du¬ 
ties of his office.®® An oath of oflSce to support 
the constitution and faithfully to discharge the du¬ 
ties of the oflSce obligates the auditor to support 
the constitution, but the constitution as it is judi¬ 
cially determined to be and not as he determines it 
to be,®® and the same oath obligates him to dis¬ 
charge the duties of his office as prescribed by the 
legislature pursuant to the constitution.®® Under 
a statute prescribing the duty relative to the ex¬ 
amination of county offices, it was not intended to 
cast on the auditor the burden of personally mak¬ 
ing the examinations.®! 

§ 64. -Secretary of State 

The secretary of state is a ministerial or adminis¬ 
trative officer, and possesses no Judicial powers. 


The secretary of state is a ministerial®® or admin¬ 
istrative®® officer, and possesses no judicial pow¬ 
ers.®^ He exercises his powers and duties through, 
out the territorial boundaries of the state,®® and for 
the purpose of discharging his functions is deemed 
constructively present in every part thereof.®® The 
secretary of state must perform the duties of his 
office,®*^ but he possesses no substantive powers ex¬ 
cept such as are enumerated in the constitution or 
statute,®® cannot perform functions not falling with¬ 
in the authorized scope of his official duties,®® is 
without power to waive any constitutional or stat¬ 
utory requirement,*^® and can be required to act 
only in compliance with an existing law.^! 

Where acting as governor on devolution of such 
office, the acts of the secretary of state as governor 
are valid and binding.^® Where performing the 
duties of the auditor the secretary of state can ex¬ 
ercise such duties only within the limitations im¬ 
posed by law.*^® 


56. Colo.-^Aznerican Bonding: Co. v. 
People, 127 P. 941, 63 Colo. 612. 

69 C.J. p 116 note 68. 

57. Ind.—Dailey v. State, 87 N.E. 4, 
171 Ind. 646—^Branham v. Langre, 
16 Ind. 497. 

Xatent of oonstltiition 
Under the constitutional provision 
that there shall be elected, by the 
voters of the state, an auditor, who 
shall perform such duties as may be 
enjoined by law, it was not intended 
to authorize the legislature to en¬ 
join on this ministerial officer judicial 
duties or executive duties in the 
executive department of the govern¬ 
ment, nor was it Intended that the 
legislature should by law enjoin on 
him legrislative duties.—^Tucker v. 
State, 85 N.B.2d 270, 218 Ind. 614. 

58. Ind.—Dailey v. State, 87 NJB. 4, 
171 Ind. 646. 

69 aj. p 116 note 66. 

5% —State ex reL Johnson v. 

Baker, 21 N.W.2d 366, 74 NJ). 244. 
Auditor Is act obUgrated to wfcai- j 
lenge constitutionality of statute pro¬ 
viding for payment of state legisla¬ 
tors' living expenses, if doubtful as 
to validity thereof.—State ex reL 
Johnson v. Baker, supra. 

60, N.D.—State ez reL Johnson v. 
Baker, supra. 

Auditor must perform statutory 
duties unless and until attorney gen- I 
eral advises or courts hold that stat- | 
ute prescribing such duties is uncon¬ 
stitutional.—State ez reL Johnson v. 
Baker, supra. 

61. Wash.—State v. Telle, 108 P.2d 
872. 4 Wafidi.2d 827. 


62. Ind.—^Tucker v. State, 36 K.B. 
2d 270, 218 Ind. 614. 

Or.—State ex rel. McPherson v. Snell, 
121 P.2d 930, 168 Or. 163—State ex 
rel. Trlndle v. Snell, 60 P.2d 964, 
166 Or. 800. 

Wia—^West Park Eealty Co. v. Perth, 
212 N.W. 661, 192 Wls. 807. 

63. Ind.—^Tucker v. State, 86 N.B.2d 
270, 218 Ind. 614. 

Officer of administrative department 
The secretary of state is not an 
officer in the executive department, 
but is an officer in the administra¬ 
tive department, which is Included 
in, and made a part of, the executive 
department.—^Tucker v. State, 86 N, 
E.2d 270, 218 Ind. 614. 

64. Wls.—State ex reL Martin v. 
Zimmerman, 288 N.W. 464, 288 Wis. 
16. 

69 C.J. p 116 note 68. 

Zaterpretlng constitution 
The secretary of state is not vest¬ 
ed by virtue of his office with the 
power of Interpreting the constitution 
for other officers in the discharge of 
their duties.—State ex reL Martin v. 
2Slmmennan, 288 N.W. 454, 288 Wls. 
16. 

Sefnsal to perform duty imposed by 
law 

When the secretary of state refus¬ 
es to perform a duty Imposed on biTw 
by law on the ground that some other 
official has not performed his duty in 
accordance with the provisions of the 
constitution, he acts judicially and 
exercises a power not conferred on 
him.—State ex reL Martin v. Zim¬ 
merman, supra. 

65. K.r.—^Bessan v. Public Service 
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Co-Ordinated Transport, 287 N.T.S. 
689, 186 Mlsc. 868. 

66. N.T.—^Bessan v. Public Service 
Co-Ordinated Transport, supra. 

67. Ind.—^Tucker v. State, 86 N.E. 
2d 270, 218 Ind. 614. 

68. Or.—^Brown v. Flelschner, 4 Or. 
132, 186, reversed on other g^rounds 
Shattuck V. Kincaid, 49 P. 768, 81 
Or. 879, 400. 

Pa.—Salus V. Lawrence, Com.PL, 46 
DauphCo. 286, appeal dismissed 3 
A.2d 417, 882 Pa. 429. 

Expenses 

Statutory provision which gives 
secretary of state "power to incur 
any additional expense" in enforce¬ 
ment of motor vehicle registration 
act is limited by following section 
which states what secretary shall 
pay for and concludes with words 
"and other necessary expenses, equip¬ 
ment, clerical and other employees" 
which is measure of secretary's right 
to incur expenses.—^Kerby v. State 
ez reL FrohmiUer, 157 P.2d 698, 62 
Arlz. 294. 

69. U.S.—Wagner v. County Com'rs 
of Frederick County, Md., 91 F. 969, 
84 caA. 147. 

59 C.J. p 116 note 72. 

70. Or.—State ez rel. M<d?her8on v. 
SnelL 121 P.2d 930, 168 Or. 168. 

71. S.D.—Brsklne v. Pyle, 218 N.W. 
600, 61 S.D. 262. 

69 C.J. p 116 note 78. 

72. Ariz.—State ex rel. De Conclnl v. 
Garvey, 196 P.2d 163, 67 Arlz. 804. 

69 CJ. p 116 note 76. 

78.- Or.—Shattuck v. Ellncald, 49 P. 
768, 81 Or. 879—^Brown v. Flelsch¬ 
ner, 4 Or. 182, reversed on other . 
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Custodian of seal. The secretary of state is cus¬ 
todian of the great seal of the state,and is re¬ 
quired to countersign and a£Bx the state seal to 
valid commissions issued by the govemor.^^ 

Keeper of public records and laws. Ordinarily 
the secretary of state is the keeper of the public 
records in his ofl&ce,^® and must grant access to 
them in accordance with the provisions of stat¬ 
utes'^^ and contracts made by ^e state.^* It ihas 
been held that the secretary of state cannot take 
original public records into another state.^^ 

The secretary of state has been held custodian 
of the laws passed by the legislature*® and of the 
journals of each house and where he is under 
a duty to publish them the duty to publish includes 
the further duty to prepare the copies of the laws 
and journals for the printer.** He may be under 
a duty to deliver to the printer copies of all laws, 
resolutions, and journals,** superintend the print¬ 
ing thereof,*^ and have proof sheets compared with 
originals and corrected.** His duties as to dis¬ 
tribution of copies of bills or statutes will depend 
upon the provisions of the law.** 

Review of refusal to approve documents. A stat¬ 
ute may provide for a review by a court of the sec¬ 
retary’s refusal to approve documents sought to 
be filed in his office.*^ Judicial proceedings begin 
with the filing of a copy of the document sought 
to be filed and a copy of the written disapproval 
thereof by the secretary.** The court does not ex¬ 
ercise appellate jurisdiction in such a case,** and 


there is no appeal in a legal sense.*® Such a meth¬ 
od of procedure brings before the court questions 
of property rights of which the court has jurisdic- 
tion,*i and the court is required to determine de 
novo from the pleadings presented whether the 
order of the secretary of state is lawful and rea¬ 
sonable.** 

§ 65. -Treasurer 

The treasurer is an administrative officer, and has 
by law the custody and control of the moneys of the 
state. 

The treasurer is an administrative oflScer,** and 
has by law the custody and control of the moneys 
of the state.*^ Where his power is derived from 
the constitution, he cannot be deprived of such con¬ 
trol by the legislature.** Constitutional definition 
of the duties of the state treasurer does not nec¬ 
essarily preclude imposition of additional duties 
by the legislature.*® His duties are under state con¬ 
trol,*^ and in the absence of state legislative sanc¬ 
tion cannot be extended by the federal congress.** 

On expiration of his term of office it is not nec¬ 
essary for the treasurer to withdraw public funds 
on deposit in a state depository and physically 
deliver their possession to his successor.** 

I 66. -Other Particular OfiBccrs, Boards, 

Departments, and Fimctionaries 

a. In general 

b. Accounts, finance, and investment 


grounds Shattuck v. Eincaid, 49 P. 
768, 81 Or. 879. 

74. Idalio.—State v. Lewis, 52 P. 168, 
6 Idaho 51. 

75. Mont.—State v. Page, 60 P. 719, 
20 Mont 288. 

59 C.J. p 117 note 79. 

76. Ala.—State v. Wilson, 26 So. 482, 
128 Ala. 259, 45 L.R.A. 772. 

59 C.J. p 117 note 80. 

77. S.C.—Pinckney v. Henegan, 88 S. 
C.L. 250, 49 AixlD. 592. 

78- S.a—Pinckney v. Henegan, su¬ 
pra. 

69 G.J. p 117 note 82. 

79. Del.—Delaware Surety Co. v. 
Layton, Ch., 60 A. 878. 

59 CJ. P 117 note 88. 

8a Idaho.—State v. Lewis, 52 P. 163, 
6 Idaho 5L 

8L Idaho.—State v. Lewis, supra. 

82. Idaho.—State v. Lewis, supra. 

Necessity, time, manner, and suffi¬ 
ciency of publication see Statutes S 
63, also 59 0.3. P 593 note 90-p 596 
note 8a 


83. Ariz.—Wiggins 7. Eerby, 88 P. 
2d 315, 44 Ariz. 418. 

84. Ariz.—Wiggins v. Eerby, supra. 
SOmeographlng of session laws was 

not “printing” within statute.—Wig¬ 
gins v. Eerby, supra. 

85. Aiiz.~-Wlgglns v. Eerby, supra. 
96. S.D.—^Ehskine v. Pyle, 218 N.W. 

500, 61 S.D. 262. 

59 C.J. p 117 note 88. 

87. m. —^Investors Syndicate of 

America v. Hughes, 88 N.D.2d 754, 
878 lU. 418. 

88. HI .—^Investors Syndicate of 

America v. Hughes, supra. 

89. m. —^Investors Syndicate of 

America v. Hughes, supra. 

9a m.—^Investors Syndicate of 

America v. Hughes, supra. 

91. HI.—^Investors Ssmdlcate of 

America v. Hughes, supra. 

92. HI.—Investors Syndicate of 

America v. Hughes, supra. 

93. Ind.—^Tucker v. State, 86 N.E.2d 
270, 218 Ind. 614. 

Offioer of admlnlstarative department 
Ind.—^Tucker v. State, supra. 
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94. Colo.—^In re House Resolution, 
etc., 21 P. 486, 12 Colo. 395. 

Eisoal officer for state 

Mich.—^Ziegler v. Witherspoon, 49 N. 

W.2d 818, 331 Mich. 837. 

Boldhig of ftmds 

Treasurer of state should perform 
those duties concerning holding of 
funds of state which are usually in¬ 
volved in duties of treasurer.—^Tuck¬ 
er V. State, 86 N.R2d 270, 218 Ind. 
614. 

95. Colo.—^In re House Resolution, 
eta, 21 P. 486, 12 Colo. 895. 

9a Fla.—Singleton v. Enott, 183 So. 
71, 101 Pla. 1077. 

Miss.—^Tatum v. Wheeless, 178 So. 
96, 180 Miss. 800. 

97. R.L—^Aauidneck Nat Bank v. 
Jennings, 117 Au 748, 746, 44 R.L 
485. 

9a R.I.—Aquldneck Nat Bank v. 

Jennings, supra. 

69 aJ. p 117 note 94. 

99. Neb.—^In re State Treasurer's 
Settlement 70 N.W. 682, 61 Neb. 
116, 86 L.R.A. 74a 
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c. Charities and corrections 

d. Civil service 

e. Conservation 

f. Drains, sewers, and waters 

g. Fire, police, and rangers 

h. Printing and binding 

i. Public buildings, grounds, monuments, 

parks, and works 

j. Taxation 

a. In. General 

The powers, duties, and functions of various state 
officers, boards, departments, and functionaries have 
been judicially determined. 

The powers, duties, and functions of various 
state officers, boards, departments, and fimctionaries 
have been considered by the courts.^ The general 
rule that officers, boards, commissions, and depart¬ 
ments have such powers as may have been dele¬ 


gated to them by constitutional and statutory pro¬ 
visions, or as may be properly implied from the 
particular duties imposed on them, has been ap¬ 
plied to a board of administration,^ a board of em- 
balmers,® an economic zoologist,^ an employment 
commission,^ a personnel board,® a racing com¬ 
mission,*^ a railroad commission,^ a relief commis¬ 
sion,® the trustees of an internal improvement 
fund,i® or a speaker of the assembly.i^- 

Duties, and only such duties, as are imposed by 
the state must be performed by a public welfare 
boardi® or a real estate board,and in the absence 
of statutory prohibition, express or implied, a state 
probation officer!^ or an executive officer of the 
personnel board^® may delegate the performance 
of ministerial duties to others. 

The officers of a department of registration and 
education are chargeable with the knowledge con- 


1. state employment sexvioe 

N.J.—^Rubrlght v. Civil Service Com¬ 
mission. 58 A.2d 772, 137 N.XLaw 
369. 

Pa.—State Retirement Board v. Dum- 
bauld, Com.Pl., 69 Dauph.Co. 446. 

2. Fla.—^Holland v. Watson, 14 So. 
2d 200, 153 Fla. 178. 

Seld antborized to employ legal 
ooTULsel to assist It 
Fla.—^Holland v. Watson, supra. 
Ad m i ni stration of funds 
Fla.—State v. State Board of Admin¬ 
istration, 25 So.2d 880, 157 Fla. 
360—State ex rel. Proctor v. Cone, 
193 So. 753, 141 Fla. 606. 

8. La.—^Louisiana UndertaJcing Co. v. 
Louisiana State Board of Embalm- 
ers, App., 58 So.2d 303, appeal 
transferred 56 So.2d 566, 220 La. 
' 334. 

Buies and reffiilatloxts 
Statute givingr authority to board 
to adopt by-laws, rules, and regrula- 
tlons to regulate practice of embalm¬ 
ing or business of funeral directing 
in connection with care and disposi¬ 
tion of dead human bodies, author¬ 
ized board to adopt rules and regula¬ 
tions forbidding embalmers to solicit 
business by agents.—^Louisiana Un¬ 
dertaking Co. V. Louisiana State 
Board of Embalmers, App., 68 So.2d 
303, appeal transferred 66 So.2d 566, 
220 La. 834. 

4, Pa.—In re Spraying Apparatus, 
87 Pa.Co. 468. 

59 C.J. p 120 note 71. 

ZK)aa of state eanipment 
In the absence of express statutory 
authorization, the state economic zo¬ 
ologist has been denied authority to 
lend the apparatus of his department 
to private citizens.—^In re < Spraying 
Apparatus,- 87 iPa.Cow 468—69 CU. p 
120 note 7L 


5. Cal.—Stockton y. Department of 

Employment, 163 P.2d 741, 25 Cal. 

2d 264. 

6. Cal.—Conover v. Board of EQual- 

izatlon, 112 P.2d 841, 44 Cal.App.2d 

283. 

Bold without Jurisdiction to deter¬ 
mine when or under what conditions 
divisions in a department may be 
abolished.—Stockton v. Department 
of Employment, 163 P.2d 741, 25 Cal. 
2d 264, 

Buies 

(1) Board, by enforcing and 
amending rule relating to sick leave 
for state civil service employees, 
sufficiently established it as a rule 
of the board, even though board did 
not fonhally adopt the rule.—^Nelson 
V. Dean, 168 P.2d 16, 27 Cal.2d 873, 
168 A.L.R. 467. 

(2) Code section providing that, as 
far as consistent with laws, head of 
each department may adopt such 
rules as may be necessary to govern 
activities of department, did hot pre¬ 
vent board froni adopting rule defin¬ 
ing sick leave for state civil service 
employees, since that section could 
not limit power otherwise conferred 
on board by constitution and civil 
service act.—Nelson v. Dean, supra. 

(3) Rules held valid and reasona¬ 
ble.—Hatch V. Ward, 168 P.2d 22, 27 
Cal.2d 883—Nelson v. Dean, supra— 
Spaletta v. Kelly, 86 P.2d 1074, 80 
Cal.App.2d 666. 

7. Fla.—State ex rel. Mason v. Rose, 

165 So. 847, 122 Fla. 418. 

BisoretloiL 

Racing commission has wide dis¬ 
cretion in exercise of authority ex¬ 
pressly or Impliedly conferred on It 
by legislature, but it may not be ar¬ 
bitrary or unreasonable In Its actions. 
—State ex rel. Mason ▼. Rose^ 166 Sa 
847, 122 Fla. 418. 
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Buies held valid and reasonable 
Fla.—State ex rel. Mason v. Rose, su¬ 
pra. 

& Begnlatlons 

In promulgating regulations under 
the conservation laws, a railroad 
commission is performing delegated 
legislative functions.—Sun Oil Co. v. 
Burford, C.CA.Tex., 130 F.2d 10. 

9. DiscretLon 

Ohio.—State ex rel. Ross v. Wilder- 
muth, 8 N.E.2d 420, 131 Ohio St. 
457. 

10. Fla.—Watson v. Caldwell, 27 So. 
2d 524, 158 Fla. 1. ' 

11. Ark.—Walls v. Hall. 164 S.W.2d 
678, 202 Ark. 999, 136 A.L.R. 1047. 
Where acting governor, his acts are 

as effective and binding as acts of 
the governor himself.—Walls v. Hall, 
supra. 

12. Mont—^tate ex rel. Browning v. 
Brandjord, 81 P.2d 677, 106 Mont. 
396. 

Expenditure of funds 
Mont.—State ex rel. Browning v. 
Brandjord, supra. 

13. Ky.—Tipton v. Brown, 117 S.W. 
2d 217. 273 Ky. 496. 

Xt was unnecessary for minutes of 
meeting of board to recite fact that 
notice of meeting was given each 
member of board as required by stat¬ 
ute.—Tipton V. Brown, supra. 

14. Vt.—Town of Brighton v. Town 
of Charleston, 44 A.2d 628, 114 Vt. 
816. 

15. Important duties 

Executive officer of state personnel 
board was without authority to dele^ 
gate important duties of his office 
to the principal personnel technician. 
—Spaletta v. Kelly, 86 P.2d 1074, 80 
Cai:App.2d 666. 
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tained in the department’s records.^® Responsibili¬ 
ties not vested in the department of taxation and 
finance by the constitution may be eliminated, ex¬ 
tinguished, abolished, transferred, or assigned by 
the legislature to other administrative agencies of 
the state.!*^ It has been held that a citrus com¬ 
mission is a department of state government,!® that 
a state librarian is a ministerial officer,!® and that 
the officers of a department of public welfare are 
the mere instrumentalities or agents through which 
the state undertakes to discharge its assumed duty 
to its citizens.®® 

Compromise hoard. A state board of compro¬ 
mise created by statute and consisting of designated 
state officers, under its express power to settle any 
claim of the state, lacks the implied power to go 
further and determine the status of a corporation 
even though such status bears on the claim as¬ 
serted.®! 

Corporation commissioner. A commissioner of 
corporations is authorized to exercise discretionary 
administrative powers but is without authority to 
exercise judicial powers.®® Where the state em¬ 
ploys an attorney general and district attorneys 
whose services are available to the corporation com¬ 
missioner, the latter may not, in the absence of 
statutory authorization, employ independent coun¬ 
sel at fie expense of the state,®® and statutes au¬ 
thorizing such commissioner to hire ‘‘clerks, ste¬ 
nographers and assistants” do not empower him 
to employ an attorney.®^ 

Emergency hoard. Under statutes creating an 
emergency board and providing that emergency 
funds shall be used as the board may direct, the 
board may delegate details of emergency expendi¬ 
tures to agents,®® but the moneys must be used 
under the general direction and control of the board 


as such.®® 

Labor and industry. The bureau of statistics and 
information in the department of labor and indus¬ 
try, under specific statutory power to collect and 
systematize general information regarding indus¬ 
trial accidents, has been held to have the implied 
power to ascertain the wages paid those suffering 
accidents,®*^ and, under specific statutory power to 
collect and compile productive statistics of manu¬ 
facturing, commercial, and other business interests 
in the state, have been held to have implied power 
to ascertain wages paid in such establishments.®® 
A labor commissioner’s duly authorized representa¬ 
tive is a subordinate of the commissioner, notwith¬ 
standing a statute giving the commissioner “or any 
representative ... full power and authority.”®® 

Public affairs. A state board of public affairs 
has been held a department of the state govern¬ 
ment,®® coordinate with the department of the state 
auditor,®! and such board of affairs has been held 
to have jurisdiction over game preserves.®® 

b. Accounts, Finance, and Investment 

Officers and other functionaries concerned with ac¬ 
counts, finance, or Investment have such powers and 
duties as have been conferred on them by the consti¬ 
tution or statutes. 

Officers and other functionaries concerned with 
accounts, finance, or investment have such powers 
and duties as have been conferred on them by the 
constitution or statutes.®® A state board of accounts 
is an administrative body,®^ and has been distin¬ 
guished from a statutory board of certified ac- 
countants®5 and from the department of inspection 
and supervision of public offices.®® A state board 
of accounts has no power except such as is granted 
expressly or by necessary implication,®*^ and where 
the powers of such board are fully and clearly 


16. ni.—Secaur v. Illinois State Civ¬ 
il Service Commission, 96 N.E3.2d 
464, 408 m. 197. 

17. N.T.—Consolidated Edison Co. of 
N. Y. V. Moore, 98 N.T.S.2d 973. 
277 App.Div. 246, appeal granted 99 
N.T.S.2d 616, 277 App.Dlv. 954. 

18. Fla.—State ex reL Arthur Kud- 
ner, Inc., v. Lee, 7 So.2d 110, 150 
Fla. 85. 

19. N.M.—State v. De Armijo, 140 (P. 
1123, 18 N.M. 646. 

69 C.J. p 121 note 83. 
ao. U.S.—^People of State of Illinois, 
for Use of Trust Co. of Chicago, 
V. Maryland Cas. Co., aC.A.ni., 132 
F.2d 850. 

ai. Ala.—Atlantic Coast liine Ry. 
Co. V. State, 85 So. 424, 204 Ala. 
80. 

69 CU. p 119 note 63. 


22. Cal.—Standard Oil Co. v. State 
Board of Equalization, 59 P.2d 
119, 6 Cal.2d 567—Dominguez Land 
Corporation v. Daugherty, 288 P. 
703, 196 Cal. 468—^Dysart v. Daugh¬ 
erty, 62 P.2a 612, 17 Cal.App.2d 
625—Schwab-Wllson Mach. Corpo¬ 
ration V. Daugherty, 59 P.2d 1067, 
1<5 Cal.App.2d 701. 

as. Or.—Oibson v. Kay, 187 P. 864, 
68 Or. 589. 

59 CJ. P 120 note 69. 

24. Or.—Gibson v. Kay, supra. 

as. Vt.—Grout V. Gates, 124 A. 76, 
97 Vt. 484. 

2B. Vt.—Grout V. Gates, supra. 

a?. Pa.—^In re Department of Lal^r 
and Industry, 24 Pa.DisL 712. 

sa. Pa.—In re Department of Labor 
and Industry, supra. 
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89. N.H.—^In re Opinion of the Jus¬ 
tices, 8 A.2d 597, 90 N.H. 568. - 

30. Okl.—Clark v. Carter, 209 P. 982, 
933, 86 Okl. 126. 

31. Okl.—Clark v. Carter, supra. 

32. Okl.—Clark v. Carter, supra. 

59 C.J. P 121 note 89. 

33. Pa.—Swartley v. Harris, Com. 
PI., 55 Dauph. 226, affirmed 40 A. 
2d 409, 861 Pa. 116. 

AxuLUlty and investment board 
Wis.—^Kubista v. State Annuity & 
Inv. Board, 48 N.W.2d 470, 267 Wis. 
859. 

34. Ind.—State v. Oamme, 184 N.E. 
676, 80 Ind.App. 147. 

25. Ind.—State v.^ Clamme, supra. 

36. Ind.—State v. Clamme, supra. 

59 C.J. p 117 note L 

37. Ind.—State v. Clamme, Siupra. 
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defined by express provisions of statute no powers 
will be implied.38 A statute cannot derogate from 
the constitutional authority of the auditor of public 
accounts.39 A state budget director is an executive 
and administrative official clothed with some dis¬ 
cretionary powers, judicial in character, so that his 
duties partake of all three branches of government 
in a limited sense,^® and it is the duty of a budget 
commission to determine from reports submitted 
to it and from other facts before it just what 
amount was appropriated by the legislature for sal¬ 
aries and report to the comptroller its findings.**^ 

A commissioner of banldng^^ and employees in 
the state banking departments^ have been held not 
subject to civil service regulations requiring ex¬ 
amination as to fitness. 

Under statutes giving a board of liquidation of 
state debt power, inter alia, to select fiscal agents 
for deposit of state funds, it has been held that 
the powers and duties of the board are not min- 
isteriaiss but discretionary.ss The liquidation board 
is a department of the state government and not 
an entity distinct from the state,s® and a resolu¬ 
tion of the board does not have to be approved by 
the governor before it becomes effective.S7 

Under statutes providing that the department 
of public investments shall ascertain the amount 
of taxes and assessments assessed against lands on 
which the state has lent money and that a claim 
shall be presented to the state board of exami¬ 
ners and that after allowance by it the auditor 
shall draw his warrant for the amount of such 


claim, it is the ministerial duty of the commission¬ 
er of public investments to assemble the facts touch¬ 
ing such matters^ 8 and to submit the information 
to the state board of examiners.^® 

Bond commissioners, attorneys, or hoards. Un¬ 
der statutes providing that it shall be the duty of 
the bond commissioner to prepare uniform forms 
and prescribe methods of procedure under the 
laws of the state when it is desired to issue public 
securities or bonds in any political subdivision there¬ 
of, and to examine into and pass on any security 
so issued, the functions of such officer are discre¬ 
tionary rather than purely ministerial ;50 and in 
performing his duties the bond commissioner is 
not confined to a determination of whether the 
forms of procedure have been complied with,5i but 
may examine into all the facts and circumstances 
affecting the validity of the proposed issue.52 In 
the absence of constitutional restriction the legis¬ 
lature may impose on the state’s bond attorney du¬ 
des which it might have imposed on the attorney 
general or the district attorneys.®® A bond re¬ 
funding board is without powers except those ex¬ 
pressly or by necessary implication granted under 
the statute creating it®^ 

Comptroller. The powers and duties of a state 
comptroller are dependent on the constitution and 
statutes.®® Statutes giving the state comptroller 
regulatory power over expenses of officers gener¬ 
ally do not repeal by implication prior statutes em¬ 
powering other officials to regulate expenses of 
particular officers.®® Where the constitution pro¬ 
vides that the secretary of state shall be ex offi- 


38. Ind.—State r. Clamme, supra. 

39. Ill.—People ex reL Curren v. 
Schommer, 63 N.E.2d 744, 892 HI. 
17, 167 A.L.R. 1347. 

40. Iowa.—State v. Manning, 259 N. 
W. 218, 220 Iowa 525. 

41. Fla.—State ex rel. Williams v. 
Lee, 191 So. 697, 140 Fla. 380. 

42. Wis.—State v. Sparling, 107 N. 
W. 1040, 129 Wls. 164. 

Supervising officers generally see 
Banks Banking $ 36. 

43. Wls.—State v. Sparling, supra. 

44. La.—State ex rel. Louisiana 
Trust & Savings Bcmk v. Board of 
LlQuidation of State Debt, 67 So. 
370, 136 La. 57L 

45. La.—State ex r«L Louisiana 
Trust & Savings Bank v. Board of 
LlQuldatlon of State Debt, supra. 

46. La.—State ex reL Kemp ▼. 
Board of Liquidation of State Debt, 
89 So.2d 338, 214 La. 890. 

47. La.—State ex rel. Plckrel v. Tug- 
well. 5 So.2d 544, 199 La. 185. 


48. Idaho.—^Twin Falls County v. 
Hoover, 286 P. 919, 49 Idaho 160— 
Minidoka County v. Hoover, 286 P. 
918, 49 Idaho 146. 

49. Idaho.—^Twln Falls County v. 
Hoover, 286 P. 919, 49 Idaho 160— 
Minidoka County v. Hoover, 286 P. 
918, 49 Idaho 146. 

60. Okl.—^Board of Education of 

Town of Owasso v. Short, 218 P. 
857, 89 Okl. 2. 

6L Okl.—^Board of Education of 

Town of Owasso v. Short, supra. 

62. Okl.—^Board of Education of 

Town of Owasso v. Short, supra. 

53. Miss.—^Bacot v. Board of Sup'rs 
of Hinds County, 86 So. 765, 766, 
124 Misa 28L 

54. Ark.—Smith v. Refunding Board 
of Arkansas, 90 S.W.2d 494, 192 
Ark. 145. 

Oeneral power conferred on board 
by statute vesting board with all 
powers necessary to carry out pro¬ 
visions of act related only to those 
matters over which board was given 
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jurisdiction by other provisions of 
act.—Smith v. Refunding Board of 
Arkansas, supra. 

66. U.S.—<lardner v. State of New 
Jersey. 67 S.Ct. 467, 329 U.S. 565, 
91 L.Ed. 604, rehearing denied 67 
, S.Ct 768, 330 U.S. 853, 91 L.Ed. 
1296. 

Fla.—State ex reL Henry G. DuPree 
Co. V. Gay, 46 So.2d 711—State ex 
reL Caldwell v. Lee. 27 So.2d 84. 
167 Fla. 778—State ex rel. Arthur 
Kudner, Inc., v. Lee, 7 So.2d 110, 
160 Fla. 35—State ex reL W. R. 
Clark Printing & Binding Co. v. 
Lee, 168 So. 461, 117 Fla 779. 
Md.—Duvall V. Lacy, 78 A.2d 26. 

N.T.—Consolidated Edison Co. of N. 
T. V. Moore, 98 N.Y.S.2d 978, 277 
App.Dlv. 245, appeal granted 99 N. 
Y.S.2d 616, 277 App.Dlv. 954—Hen¬ 
nessey V. Moore, 77 N.Y.S.2d 368, 
278 App.Dlv. 177. 

Tenn.—Dempster v. Wallace, 58 S.W. 
2d 879, 166 Tezm. 141. 

66. N.M.—State v. Romero, 251 P. 
26. 32 NM. 171. 
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do auditor, the legislature may not grant to a 
state comptroller the powers of auditor.57 

Boards, commissioners, and departments of fi¬ 
nance, A board or department of finance has such 
power as has been conferred on it by statute.® ^ 
Under some statutes prescribing the duties of a com¬ 
missioner of finance, his duties are more than those 
of an accounting officer,®^ and he has some discre¬ 
tion in passing on the propriety and justification 
of proposed expenditures,®® although it has been 
held that a director of finance, if there is money 
in a state fund available for the purpose for which 
it is sought and a proper submission of an encum¬ 
brance estimate or certificate of purpose is made, 
is under a ministerial duty to make certification.®^ 

Under statutes granting the department of finance 
power to exercise control over the financial trans¬ 
actions of all departments, officers, and institutions 
in prescribed respects, except the judicial and leg¬ 
islative departments, it has been held that the es¬ 
sential functions of such department are those of 
auditing, accounting, and all functions incidental 
thereto,®^ but that such department has no control 
over the policies of the state highway department.®® 
The purpose of a statute creating a department of 
finance has been held to conserve the financial in¬ 
terests of the state and to prevent as far as possi¬ 
ble improvident acts by any department thereof,®^ 
and to give to the state such powers as would en¬ 
able the department of finance to control the ex¬ 
penditures of state money by any of the several 
departments of the state.®® 

The word "department,” as used in statutes re¬ 
quiring approval by the department of finance of 
all contracts made by any "department” of the 
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state has been construed as relating to adminis¬ 
trative®® and excluding judicial®^ departments of 
government 

Examiners, A state examiner and inspector is 
to be regarded as one of the officials constituting 
the executive authority of the state,®® and has such 
powers and duties as may have been delegated to 
him by statute or the constitution.®® No presump¬ 
tion attaches with respect to the capacity of the 
clerk of the board of examiners to certify the pro¬ 
ceedings of the board with respect to appoint¬ 
ments.*^® The powers of a state board of exam¬ 
iners created by a constitutional provision granting 
it "power to examine all claims against the state, 
except salaries or compensation of officers fixed 
by law, and to perform such other duties as may 
be prescribed by law,” are confined to those ex¬ 
pressly conferred on it by constitution and legisla¬ 
tive enactment.^^ The division of examiners of 
public accounts of the department of finance is 
authorized to examine and audit the accounts of 
state and county offices as indicated by statute.*^® 

Inspection and supervision of public offices, A 
department of inspection and supervision of public 
offices is to be regarded as an administrative body,^® 
and has been distinguished from a statutory board 
of certified accountants.^^ Such a department has 
no powers except those arising from express grant 
or necessary implication.^® The fimction of such 
department is to examine the accounts of public 
officers,*^® its powers being limited to the subject 
of accounting and reporting,with the incidental 
duty of furnishing such evidence as it may secure 
for use in prosecution of derelict public officials,^® 
and it lacks power to supervise and control the 


57. Wis.—state v. Hastlngrs, 10 Wls. 
625. 

58. La.—Wall T. dose, 14 So.2d 19, 
203 La. 845. 

Aets liaid not Invalid 
HI.—Owens ▼. Green, 81 N.B.2d 149, 
400 m. 880. 

La.—Wall V. Close, 14 So.2d 19, 203 
La. 846. 

59. Ky.—^Reeves v. Talbott, 169 S.W. 
2d 61. 289 Ky. 581. 

60. Ky.—Reeves v. Talbott, supra. 
Travel expenses 

Ky.—^Reeves v. Talbott, supra. 

61. Ohio.—State ex rel. Kauer v. De- 
fenbacher, 91 N.B.2d 612, 168 Ohio 
St. 268. 

62. Ohio.—State v. Herrick, 140 N. 
B. 314. 107 Ohio St. 611. 

63. Ohio.—State v. Herzlck, supra. 

64. CaL—State v. Brotherhood of 
R. R. Trainmen, 282 P.2d 857, 87 
Cal.2d 412, certiorari denied Broth¬ 


erhood of R. R. Trainmen v. State 
of California, 72 S.Ct. 166, 342 XT. 
S. 876, 96 L.Ed. 668-—Ireland v. Ri¬ 
ley, 62 P.2d 1021, 11 Cal.App.2d 
70. 

65. Cal.—State v. Brotherhood of R. 

R. Trainmen, 232 P.2d 857. 87 Cal. 
2d 412, certiorari denied Brother¬ 
hood of R. R. Trainmen v. State 
of California, 72 S.Ct. 166, 342 U. 

S. 876, 96 L.Ed. 658—Ireland v. 
Riley, 62 P.2d 1021, 11 Cal.App.2d 
70. 

66. Cal.—Millholen v. Riley, 293 P. 
69, 211 Cal. 29. 

67. Cal.—Millholen v. Riley, supra, 
59 C.J. p 118 note 17. 

68. Okl.—Arnold v. Board of Com'rs 
of Creek County, 254 P. 81, 124 Okl. 
42. 

69. Mont.—State v. Ray. 294 P. 368, 
88 Mont. 436. 

69 CJ. p U8 note 19. 
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Report of state examiner or as¬ 
sistants, of examination of county 
treasurer’s affairs, must be in writ- 
Ingr.—State v. Ray, supra. 

70. Mont.—State v. Rouleau, 219 P. 
1096. 68 Mont. 629. 

71. Mont.—State v. Erickson, 244 P. 
287, 76 Mont 429. 

59 C.J. p 118 note 2L 

72. Ala.—State, for Use and Benefit 
of Morgan County, v. Norwood, 26 
So.2d 577, 248 Ala, 128. 

73. Ind.—State v. Clamme, 184 N.E. 
676, 80 Ind.App. 147. 

74b Ind.—State v. Clamme, supra, 

75. Ind.—State v. Clamme, supra, 

76. Ind.—State v. Clamme, supra, 

59 C.J. p 118 note 25. 

77. Ind.—State v. damme, supra, 

78. Ind.—State v. damme, supra. 
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three main constitutional departments of state gov- 
emment.7® 

Statutes creating a bureau of inspection and su¬ 
pervision of public oflScers, and providing that if 
a report of such bureau sets forth an illegal ex¬ 
penditure or misappropriation of public moneys, 
civil action may be brought for its recovery, are 
sufficiently comprehensive to warrant actions against 
public officers,former public officers,*^ or private 

persons.82 

Rural credit board. A rural credit board has 
been held a branch of the state government,®^ an 
agency of the state,and a bureau of the state,®® 
with such powers and duties as may have been 
granted by the constitution or statutes.®® Funds 
available for use in making loans may be employed 
by a rural credit board to pay delinquent taxes 
in protection of its mortgage lien on lands serving 
as security for existing loans.®"^ Under statutes au¬ 
thorizing a rural credit board to employ attorneys, 
and further providing that the attorney general 
shall be the legal adviser of such board, the board 
lacks authority to appoint a member of an independ¬ 
ent legal department to give it general legal ad¬ 
vice,®® although it may employ attorneys for mere 
routine matters.®® 

e. Charities and Corrections 

A state board of charities and corrections Is a state 
agency, exercising powers and duties conferred on It by 
the legislature, and cannot act beyond the authority de¬ 
fined thereby. 

A State board of charities and corrections is a 


state agency,®® exercising powers and duties con-, 
ferred on it by the legislature, and cannot act 
beyond the authority defined thereby.®® A board 
of control of eleemos 3 mary institutions has been 
held to be a department for the carrying on of 
state affairs,®® and is not a separate and distinct 
entity.®^ Constitutional provisions creating a state 
board of charities and corrections, to consist of not 
exceeding a stated number of members, would be 
violated by a statute providing for a greater number 
of members than that specified.®® Statutes making 
it the duty of the commissioner of charities and 
corrections to prosecute certain offenders have been 
construed as not conferring on such officer addi¬ 
tional powers,®® such as that to institute®^ and 
prosecute®® a criminal action without prescribed 
indorsement and approval of the county attorney, 
but as merely imposing on the commissioner the 
duty to prosecute such offenders through the reg¬ 
ular channels.®® Members of a statutory board of 
public charities have been held executive officers 
of the commonwealtL^ 

d. Civil Service 

A civil service commission can exercise only such 
authority and has only such duties as are legally con-- 
ferred by express provisions of law, or such as are by 
fair implication and intendment Incident to^ and in¬ 
cluded in, the authority expressly conferred. 

A civil service commission or board can exer¬ 
cise only such authority and has only such duties 
as are legally conferred by express provisions of 
law,® or such as are by fair implication and in- 


79. Ind.—State v. Clamme, aupra. 

59 C.J. p 118 note 28. 

SO. Ohio.—State v. Maharry, 119 N. 
R 822, 97 Ohio St. 272. 

81. Ohio.—State v. Maharry, supra. 

82. Ohio.—State v. Maharry, supra. 
59 C.J. p 119 note 31. 

83. S.D.—-Van v. Gunderson, 225 N. 
W. 64. 55 S.D. 95. 

84k S.P.—^In re Opinion of the Judg¬ 
es, 287 N,W. 681, 66 S.D. 622. 

85. S.l>.—^Van v. Gunderson, 225 N. 
W. 54, 55 SJO. 95. 

88. S.D.—^In re Opinion of the Judg^ 
es, 287 N.W. 581, 66 S.D. 622. 

59 C.J. p 119 note 38. 

87- S.D.—^Hughes County y. Henry, 
202 N.W. 286, 48 S.D. 98. 

59 C.J. p 119 note 39. 

88. SJD.—Johnson v. Jones, 204 N.W. 
897, 48 S.D. 397. 

59 C.J. p 119 note 41. 

89. S.D.—Johnson v. Jones, supra. 

59 aj;- p 119 note 42. 

8Qu BJ>d—State ex reL Collins t. 


Halladay, 252 N.W. 733, 62 S.D. 
256. 

91. S,D.—State ex rel. Collins v. Hal¬ 
laday, supra. 

92. S.D.—State ex rel, Collins v. Hal¬ 
laday, supra. 

93. Ga.—City of Atlanta T. State, 
182 S.H. 184, 181 Ga. 346. 

94. Ga.—City of Atlanta v. State, su¬ 
pra. 

95. aD.—Thomas v. State, 97 N.W. 
1011, 17 S.D. 579. 

59 C.J. p 119 note 44. 

90. Okl.—State t, Snelson, 162 P: 
444, 13 Okl.Cr. 88. 

97. Okl.—State v. Snelson, supra. 

9a Okl.—State y. Snelson, supra. 

99. Okl.—State v. Snelson, supra. 

1. Pa.—^In re Public Charities Board, 
86 Pa.Co. 142. 

2. Ill,—People Y. Stevenson, 110 N. 
£!. 814, 270 Ill. 569. 

Mich.—Civil Service Commission v. 
Department of Administration ofj 
State, 37 N.W.2d 682, 324 Mich. 714 | 
—Civil Service Commission of 

992. 


Michigan v. Auditor General, 5 N. 
W.2d 636, 802 Mich. 673. 

N.J.—City of Newark v. Civil Serv¬ 
ice Commission, 84 A2d 886, 181 N. 
J.Law 100—Tanls v. Passaic Coun¬ 
ty, 17 A2d 807, 126 N.J.Law 303 
—Maguire v. Van Meter, 1 A2d 445, 
121 N.J.Law 150—City of Newark 
V. Civil Service Commission, 177 A. 
868, 115 N.J.Iiaw 26. 

N.T.—Conway v. Kaney, 80 N.T.S.2d 
770, 274 AppJDlv. 849, appeal dis¬ 
missed 88 N.B.2d 12, 298 N.T. 709, 
appeal ^smlssed 83 N.B.2d 151, 
298 N.T. 762—^Kaney v. New Tork 
State Civil Service Commission, 77 
N.T.S.2d 8 , 198 Misc. 944, affirmed 
81 N.T.S.2d 168, 278 App.Dlv. 1054, 
motion granted 81 NJS.2d 105, 298 
N.T. 570. affirmed 83 NJffl.2d 11, 
298 N.T. 707. 

Ohio.—State ex rel. Emmons v. Guck- 
enberger, 3 N.E.2d 502, 131 Ohio St. 
466. 

Purpose of aot 

The dvil serrles constitutional 
a m e n d m ent was adopted to secure a 
high standard of public service and 



81 C.J.S. 


STATES 


% 66 


tendment incident to, and included in, the authority 
expressly conferred for the purpose of carrying out 
and accomplishing the objects for which the com¬ 
mission was created.® Any reasonable doubt as to 
the existence of any particular power in the com¬ 
mission should be resolved against the exercise of 
such authority.^ The function of sudh a commission 
is predominantly legislative or executive rather than 
judicial in character.® A civil service law does not 
confer power on the state civil service commission 
to investigate the conduct of a mayor of a city with 
reference to his enforcement of the Civil Service 
Law.® Although it was formerly held in New York 
that the state civil service commission acted quasi- 
judicially,^ the view subsequently taken is that, 
although ordinary determinations of the commis¬ 
sion involve the exercise of judgment, their deter¬ 
minations are neither judicial nor quasi-judicial.® 

e. Conservation 

A state department of conservation has such pow¬ 
ers as are conferred by the constitution or statutes. 

A State department of conservation has such 
powers as are conferred by the constitution or 
statutes,® which powers are to be liberally con¬ 
strued,and when it duly adopts rules or by¬ 
laws by virtue of legislative authority such rules 
or by-laws have the force and effect of a law of the 
legislature.!! A department of conservation has 
been held to be a branch of the administrative arm 
of the state government!® or a department of the 
state government for administrative purposes.!® 

conduct In public service, and Civil 
Service Act was enacted to Implement I 
and carry out the constitutional 
amendment, and the state personnel 
board was created to administer the 
act and carry out those purposes.— 

Oenser v. State Personnel Board of 
California,, Cal.App., 246 P.2d 1090. 

3. N.J.—^Tanls v. Passaic County, 17 
A.2d 807, 126 NT.J.Law 303—City of 
Newark v. Civil Service Commis¬ 
sion, 177 A. 868, 116 N.J.Law 26. 

4. N.J.—^Tanls v. Passaic County, 17 
A.2d 807, 126 N.J.Law 803—City of 
Newark v. Civil Service Commis¬ 
sion, 177 A. 868, 116 N.J.Law 26. 

& N.T.—EZaney v. New York State 
Civil Service Commission, 77 !n.T. 

S.2d 8, 190 Misc. 944, affirmed 81 
N.Y.S.2d 168, 273 App.Div. 1064, 
motion srranted 81 N.E.2d 106, 298 
N.Y. 670, affirmed 83 N.E.2d 11, 

298 N.Y. 707. 

aPnnctioa of statutory uotloe to mu¬ 
nicipal civil service commissions of 
hearing: before state civil service 
commission in a proceeding: to review 
the work of municipal commissions 
is merely to g:lve municipal commis¬ 
sions an opportunity to make an ex- 

81 a J.&— 88 


Where the statute creating such a department vests 
all its powers and duties in a commission of a stated 
number of members, such commission cannot dele¬ 
gate any of its powers and duties to any ofBcer or 
agent it may employ.!^ Under a statute authoriz¬ 
ing the state conservation commission to employ 
for the purposes for which it was created, ‘‘such 
expert, technical, professional and clerical assistants 
... as it may deem proper,” the commission may 
employ a person to compile sundry conservation 
laws for its use,!® and the fact that the person em¬ 
ployed is a licensed attorney does not make it nec¬ 
essary first to secure consent of the attorney gen¬ 
eral under other statutes making his consent pre¬ 
requisite to employment of an outside attorney by 
any state agency.!® 

The powers of the personnel board of a conser¬ 
vation department are fixed by statute and are lim¬ 
ited in authority as defined by the statute creating 
it!7 A director of conservation has been held an 
auxiliary officer,!® subordinate to the conservation 
commission,!® and a director appointed by the com¬ 
mission as executive officer of the department is 
in no sense a part of the commission itself.®® 

Under statutes conferring on a conservation com¬ 
mission control of “natural /^sources” of the state, 
it has jurisdiction and control of all such resourc¬ 
es,®! including sand,®® gravel,®® and shells®^ owned 
by the state; and, even if doubt exists as to wheth¬ 
er such things come under its control without spe¬ 
cific grant, the state may be estopped to raise the 

IL Ind.—Wallace v. Feehan. supra. 

12. Ind.—State v. Sloan, 161 N.E. 
4i8, 197 Ind. 656. 

13. Ind.—^Braclit v. Conservation 
Commission, 76 N.E.2d 848, 118 Ind. 
App. 77. 

14. Ind.—State v. Sloan, 151 N.BI 
418, 197 Ind. 556. 

15. Cal.—^ITRen v. State Board of 
Control, 169 P. 615, 81 CalApp. 
6 . 

16. Cal.—^U’Ren v. State Board of 
Control, supra. 

59 C.J. p 120 note 69. 

17. Wis.—^Baken v. Vanderwall, 18 
N.W.2d 602, 245. Wis. 147. 

18. Mich.—^People v. Soule, 218 N.W. 
195, 199, 238 MidiL 130. 

19 . Mich.—^People v. Soule, supra. 

69 CJ. p 120 note 66. 

20. Ind.—State v. Sloan, 161 N.B. 
418, 197 Ind. 656. 

21. La.—virion v. Lyons, 118 So. 357, 
164 La. 806. 

69 C.J. p 120 note 60. 

22. La.—^Irion v. Lyons, supra. 

23. La.—virion v. Lyons, supra. 

128. La.—Irion v. Lyons, supra. 


planation before state commission 
takes action.—Elaney v. New York 
State Civil Service Commission, su¬ 
pra. 

8. Ohio.—Green v. State Civil Serv¬ 
ice Commission, 107 N.E. 531, 90 
Ohio St 252. 

7. N.Y.—People v. Collier, 67 N.B. 
809, 176 N.Y. 196—People v. Hamil¬ 
ton, 90 N.Y.S. 647, 98 APP.Div. 59. 

8. N.Y.—People v. McWilliams, 77 
N.B. 786, 185 N.Y. 92. 

88 C.J. p 679 note 95. 

9. Ind.—Wallace v. Feehan, 190 N. 
H. 488, 206 Ind. 422. 

Purpose of department 

Department ' of conservation was 
created by constitution for sole pur¬ 
pose of protecting:, conserving:, and 
replenishing natural resources of 
state, and leg:lslature may enact and 
commissioner of conservation may 
enforce, only measures in furtherance 
of such purpose.^—Arkansas Louisi¬ 
ana Gas Co. V. Southwest Natural 
Production Co., La., 60 So. 2d 9, fol¬ 
lowed in 60 So.2d 12. 

10. Ind.—Wallace v. Feehan, 190 N. 
EL 488, 206 Ind. 422. 
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issue by long acquiescence in control by the com¬ 
mission of such matters.25 

f. Drains, Sewers, and Waters 

Boards and commissions created by the state to 
regulate matters pertaining to the drainage of munici¬ 
pal port cities or the pollution of adjacent waters have 
been held to be state agencies. 

Boards and commissions created by the state to 
regulate matters pertaining to the drainage of mu¬ 
nicipal port cities or the pollution of adjacent wa¬ 
ters have been held to be state agencies.^® Since 
sewerage works are essentially matters of local con¬ 
cern, a board whose functions relate exclusively 
to them is not a state agency.27 A sewerage com¬ 
mission has been held to be sui generis and an 
agency of the state performing public functions.^® 
A waterworks board has been held not to be a state 
agency.2® A state division of water resources is 
an administrative body,®® and its orders must be rea¬ 
sonable.®^ The board of commissioners of a port, 
or dock board, is a state agency.®® 

g. Fire, Police, and Bangers 

The powers, duties, and functions of the members of 
a state fire, police, or ranger organization are such as 
have been delegated to, or imposed on, them by statute. 


Generally speaking, the powers, duties, and func¬ 
tions of members of a state fire department are such 
as may have been delegated to, or imposed on, them 
by statute.®® In the absence of statutory authori¬ 
zation, a state fire department has been denied pow¬ 
er to repair®^ or demolish®® dilapidated buildings. 
A fire marshal has only such powers as have been 
granted by statute.®® In condemning private prop¬ 
erty, the state fire marshal lacks power to protect 
himself®^ or others®® from liability for destruction 
of private property without facts justifying such 
exercise of the police power. 

The members of the state police have such powers 
and duties as have been conferred by statute or 
police regulation.®® It is the duty of the state po¬ 
lice to maintain law and order throughout the lim¬ 
its of the state without favor to any particular 
locality.^® A state police commissioner may re¬ 
view a decision and revoke action once duly taken, 
but ordinarily he should not do so.^® Members of 
a statutory state volunteer police force have been 
held subject to the authority of the municipal po¬ 
lice department where serving in a municipality 
having a police force,4® and, where serving in plac¬ 
es without a police force, subject to the authority 
of persons designated by the govemor.^^ Their du¬ 
ties have been defined as including extraordinary 


25. La.—virion v. Lyons, supra. 

26. La.—State v. Flower, 22 So. 623, 
49 La.Aim. 1199. 

43 O.J. p 698 note 6L 
A seweraffe oonunlsslon, created by 
the state to protect the waters of 
New York Bay and vicinity against 
pollution and performing state du¬ 
ties, is a state commission.—^People 
V. Metz, 113 N.Y.S. 1007, 61 Mlsc. 863. 

27. tiSL —State v. Kohnke, 33 So. 793, 
109 La. 838. 

28. N.J.—^Brickett v. Lagay, 46 A.2d 
S04, 184 N.J.Law L 

29. La.—State v. Kohnke, 88 So. 798, 
109 La. 838. 

80. Kan.—State ex rel. Harley v. 
Dolese Bros. Co., 102 P.2d 95, 151 
Kan. 80L 

81. Kan.—State ex reL Hhrley v. 
Dolese Bros. Co., supra. 

32. Board of OonunlssloiMrs of Port 
of Hew Orleans 

La.—Hartwig Moss Ins. Agency v. 
Board of Com'rs of Port of New 
Orleans, 19 So.2d 178, 206 La. 896— 
Miller V. Board of Commissioners 
of the Port of New Orleans, 7 So. 
2d 866, 199 La. 1071—State ex rel. 
Tallant v. Board of Commissioners 
of the Port of New Orleans, 108 
So. 770, 161 La. 86L 

88. Mass.—Foss v. Wexler, 186 NJBL 
248, 242 Mass. 277. 

69 CJr. p 120 note 76. 


34. Pa.—^In re State Fire Depart¬ 
ment, 42 PaCo. 79. 

35. Pa—^In re State Fire Depart¬ 
ment, supra 

36. Ind.—^Town of Kirklin v. Bver- 
man, 29 N.E.2d 206, 217 Ind. 688. 

BtUes 

Statute authorizing state fire mar¬ 
shal to make rules for safety of life 
and property was not intended to con¬ 
vey lawmaking power on marshal.— 
Town of Kirklin v. Bverman, supra 

37. Mont.—Smith v. McCormick, 167 
P. 1010, 62 Mont. 824. 

38. Mont.—Smith v. McCormidc, su¬ 
pra 

59 C.J. p 121 note 79. 

39. N.Y.—Laurence v. GafChey, 74 N. 
Y.S.2d 717, 272 AppDlv. 609, amend¬ 
ed on other grounds 79 N.Y.S.2d 
187, 278 App.Div. 941. 

Highway patrols see Highways | 168. 
Writing ofllolal letter 
Action of state police trooper in 
placing his name and address on out¬ 
side of package in mailing mislaid 
cap to naval officer was not a viola¬ 
tion of police regulation prohibiting 
members, other than those of head¬ 
quarters staff, from “writing letters” 
or “writing a reply to a letter** per¬ 
taining to state police official cor¬ 
respondence.—Laurence v. Gaffney, 
supra. 


CompOUiiig repairs of propeortles 
Pa.—Commonwealth v. Luzerne 

County Com'rs, 60 Pa.Di8t. & Co. 
501, 87 Luz.Leg.Reg. 187. 

4a Ky .—Hogge v. Rowan County 
Fiscal Court, 281 S.W.2d 8, 818 
Ky. 887. 

The fact that a pavtloular locality 
may benefit to a greater extent by 
reason of district headquarters being 
established therein is not sufficient 
to declare the establishment of such 
a district headquarters to be invalid. 
—Hogge V. Rowan County Fiscal 
Court, supra. 

41. Conn.—^Middlesex Theatre v. 
Commissioner of State Police, 20 
A.2d 412, 128 Conn. 20. 

Where ohaaga of oonditloas has oc¬ 
curred since decision, or other con¬ 
siderations materially affecting mer¬ 
its of matter before him have arisen, 
and no vested rights have intervened, 
matter may be reSxamlned by him 
in light of altered circumstances.— 
Middlesex Theatre v. Commissioner 
of State Police, supra. 

42. Conn.—^Middlesex Theatre v. 
Commissioner of State Police, su¬ 
pra. 

48. Pa.—^In re Volunteer Police 
Force, 28 PaJDist. 26. 

44. Pa.—^In re Volunteer Police 
Force, supra. 
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ing commission is an agency of tie state.®^ By 
amendment of the constitution, a commissioner of 
public lands and buildings may be deprived of his 
status as a constitutional officer,®^ but the lawful 
discharge of his ofl&cial duties imposed by law are 
not thereby affected,®® and such an amendment 
has been held not to repeal existing statutes impos¬ 
ing duties and obligations on such oflBcer.®^ 

Under statutes authorizing the superintendent of 
public grounds and buildings to honor requisitions 
for stationery or supplies submitted by the heads 
of state departments, boards, and commissions, au¬ 
thority has been denied him to honor a requisition 
by municipal mercantile appraisers.®® A commis¬ 
sioner of public grounds and building has been held 
to have the power to grant a railroad the right 
to arrange for laying its tracks across a bridge 
being constructed by the state®® and to employ a 
suitable person to inspect and report on the progress 
of work on a state hospital.®^ 

Engineer, On payment of his fees the state en¬ 
gineer is under a mandatory duty to issue requi¬ 
site certificates as to duly proved completion of 
work,®® but vrhere the requisite fees are not paid 
or tendered there is no duty to issue the certifi¬ 
cate.®® 

Capitol commissioners. The powers, duties, and 
functions of Capitol commissioners are such as 
may have been delegated to them by statute.^® A 
state capitol committee, rather than the director 
of business control, has been held the proper agen¬ 
cy for making expenditures to furnish a state ad¬ 
ministrative and legislative building.^l Where 
statutes creating a state capitol commission and 
making the governor chairman thereof with the 


duty of signing all vouchers have been amended 
by later statutes abolishing such commission and 
creating a state capitol committee of which the gov¬ 
ernor shall be a member, and where such amend¬ 
ment transfers all the powers of the commission 
"to the committee,” but is silent as to who shall 
be chairman or sign vouchers, the governor is not 
statutory chairman of the committee,^2 and vouch¬ 
ers need not be signed by him.^® A statute making 
the state auditor an ex officio member of the capi¬ 
tol committee has been held valid.'^^ A statutory 
board of the permanent seat of government, act¬ 
ing through a commissioner selected it, has been 
held charged with the duty of caring for and pro¬ 
tecting the state’s property,^5 including the capi- 
toL76 

Parks, A park commission'^'^ and a park board^® 
are state agencies. A park board is authorized, 
and charged with the responsibility, to acquire and 
maintain a system of public parks for the bene¬ 
fit of the people generally, for the benevolent pur¬ 
pose of promoting the health, happiness, and gen¬ 
eral welfare of its citizens.^® It has been held 
that a park commission has implied power to em¬ 
ploy the services of a solicitor whenever neces¬ 
sary to the proper performance of the powers and 
duties imposed on ^e commission,®® but authority 
has been denied such a commission to gprant a rail¬ 
road the right to tunnel under a park.®i The stat¬ 
utory duties vested in a park commissioner may 
not be .delegated to another in the absence of stat¬ 
utory authority.®® 

Public works. The power of regulation con¬ 
ferred on a department of public works must be 
commensurate with the duties to be performed 
and the purposes to be lawfully effected.®® Unless 


ei. N.M.—state Office Bldgr. Com¬ 
mission V. Trujillo, 120 P.2d 434, 
46 ISr.M. 29. 

W.Va.—City of Charleston v. South¬ 
eastern Const. Co., 64 S.E.2cl 676. 

62. Neb.—Swanson v. State, 271 N. 
W. 264. 132 Neb. 82. 

63. Neb.—Swanson v. State, supra. 

64. Neb.—Swanson v. State, supra. 

66. Pa.—^In re Mercantile Apprais¬ 
ers* Supplies, 84 Pa.Co. 357. 

59 C.J. p 122 note 16. 

.66. Pa.—^In re Bridge, 85 Pa.Co. 38. 
59 C.J. p 122 note 16^. 

67. Pa.—re Hospital, 87 Pa.Co. 
449. 

. 68. Idaho.—^Idaho Power & Transp. 
Co. V. Stephenson, 101 P. 821, 822, 
16 Idaho 418. 

' 69. Idaho.—^Idaho Power 4b Transp. 
Ca V. Stephenson, supra. 


70. Nev.—In re Cowles, 288 P. 400. 
52 Nev. 171. 

59 C.J. p 121 note 90. 

71. Wash.—State v. Potts, 250 P. 
1090, 141 Wash. 110. 

72. Wash.—State v. Hartley, 257 P. 
402, 144 Wash. 157. 

73. Wash.—State v. Hartley, supra. 
59 aJ. p 121 note 94. 

74. Wash.—State v- Hartley, supra. 
59 aJ. p 121 note 95. 

75. Mo.—State ex reL Hueller v. 
Thompson, 289 S.W. 838, 816 Mo. 
272. 

76. Mo.—State ex reL Hueller t. 
Thompson, supra. 

77. U.S.—Suncrest Lumber Co. v. 
North Carolina Park Commission, 
JD.aN.C., 80 F.2d 121, appeal dis¬ 
missed 50 S.Ct 18, 280 U.S. 615, 
74 luEd. 656. 


78. m.—^Loomis v. Eeehn, 80 N.H. 
2d 368, 400 Ill. 837. 

Tex.—State v. Brannan, Civ.App., Ill 
S.W.2d 347, error refused. 

79. Tex.—State v. Brannan, supra. 

80. Pa.—^In re Valley Forge (Park 
Commn., 40 Pa.Co. 75. 

81. Pa.—^In re Valley Forge Park 
Commn., 33 Pa.Co. 325. 

82. N.Y.—^Mercer v. Dowd, 96 N.T. 
S.2d 344, reversed on other grounds 
82 N.Y.S.2d 402, 268 App.Div. 932, 
reversed on other grounds 48 N.E. 
2d 452, 288 N.Y. 88L 

83. Wash.—Great Northern Ry. Co. 
V. State, 52 P.2d 1274, 184 Wash. 
648, followed in Northern Pac. R. 
Co. V. State, 52 P.2d 1279, 184 Wa|9h. 
710 and Chicago, M., St P., find 
P. R. Co. V. State, 52 P.2d 1279, 
184 Wash. 710, reversed on other 
grounds Great Northern Ry. Ca v. 
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authorized by the legislature,a board of public 
works can g^ant neither title®5 nor a lease®® to 
state realty, and where a lease is made imder an 
authorizing statute the board can grant no greater 
rights under the lease than the terms of the statute 
permit.®^ The powers and duties of a superintend¬ 
ent of the department of public works are such 
as are provided by the constitution and statutes.®® 
A constitutional provision that the powers and du¬ 
ties of the officers mentioned in the article of which 
such provision is a part shall be such as are now 
or may be hereafter prescribed by law has been 
held inapplicable to the office of superintendent of 
public works created by subsequent constitutional 
amendment®® 

]. Taxation 

The powers and duties of a state tax board, commis¬ 
sioner, or agent are such as are provided In the con¬ 
stitution or statutes. 

The powers and duties of a state tax board, com¬ 
missioner, or agent are such as are provided in the 
constitution or statutes.®® A tax commission is an 
administrative body designated by the legislature 
to secure uniformity throughout the state on prop¬ 
erty of certain classes, and to act for the state in 
making certain assessments.®^ State tax boards 
have been denied equity powers,®® and where 


such authority has not been granted by law it has 
been held that such a board cannot set aside its 
own judgments or orders,®® even when obtained 
by fraud.®^ 

A state tax commissioner is a ministerial officer®® 
of a subordinate character,®® and his powers and 
duties have been said not to conflict with those 
of any officer created by the constitution.®^ The 
powers and duties of the commissioner,®® a revenue 
agent,®® or a railway assessment board^ are such as 
have been conferred by the constitution or statutes. 

§ 67. EUgibiUty 

a. General rules 

b. Citizenship, residence, and other qual¬ 

ifications 

a. General Enles 

The state has power to fix the qualifications which 
shall render a person eligible to hold a state office or 
position. 

The right to hold office in a state comes from the 
state and is subject to its regulation and control.® 
The state has an interest in the selection of offi¬ 
cers charged with the administration of its laws 
and this interest is not to be deemed surrendered 
except on the clearest implication.® Subject to 


state of Washington, 57 S.Ct. 397, 
800 U.S. 154, 81 L..Ed. 673, rehear¬ 
ing denied 57 S.Ct 504, 300 U.S. 
686, 81 L.Ed. 888. 

84. Ohio.—Columbus, Buckeye Lake 
& Newark Tract Co. v. Malinskl, 10 
Ohio N.P.,N.S., 874. 

85. Ohio.—Columbus, Buckeye Lake 
& Newark Tract Co. v. Mallnski, 
supra. 

86. Ohio.—Columbus, Buckeye Lake 
& Newark Tract Co. v. Malinskl, 
supra. 

87. Ohio.—Columbus, Buckeye Lake 
& Newark Tract Co. v. Malinskl, 
supra. 

59 C.J. p 122 note 9. 

88. Ohio.—State ex rel. McCormick 
V. Baschlg, 72 N.E.2d 262, 147 Ohio 
St 622. 

89. N.Y.—People v. Angle, 17 N.B. 
413, 109 N.Y. 664. 

90. U.S.—^Northern Pac. Ry. Co. v. 
Henneford, D.C.Wash., 15 F.Supp. 
302, reversed on other grounds 
Henneford v. Northern Paa Ry. 
Co., 58 S.Ct 416, 303 U.S. 17, 82 L. 
Ed. 619. 

Begnlatioiui 

Power conferred on state tax com¬ 
mission to make regulations for en¬ 
forcement of state statute Imposing a 


compensating tax was limited to 
making regulations not inconsistent 
with the statute.—Northern Pac. Ry. 
Co. V. Henneford, D.C.Wash., 15 P. 
Supp. 302, reversed on other grounds 
Henneford v. Northern Pac. Ry. Co., 
68 S.Ct. 416, 303 U.S. 17, 82 L.Ed. 619. 

91. N.M.—^Pirst State Bank of Moun- 
talnair v. State Tax Commission, 
69 P.2d 667, 40 N.M. 819, followed 
in Plrst Nat Bank v. State Tax 
Commission, 59 P.2d 670, 40 N.M. 
824 and 59 P.2d 670, 40 N.M. 825. 

92. Ind.—^Hull v. Board of Com’rs of 
La Porte County, 148 N.B. 689, 195 
Ind. 150. 

93. Ind.—Hull V. Board of Corners 
of La Porte County, supra. 

94. Ind.—^Hull V. Board of Com*rs of 
La Porte County, supra. 

96. W.Va.—Blue v. Smith, 72 S.B. 
1038, 69 W.Va. 761. 

96. W.Va.—^Blue v. Smith, supra. 

97. W.Va.—^Blue v. Smith, supra. 

98. Tenn.—^Dempster v. Wallace, 53 
S.W.2d 879, 165 Tenn. 141. 

Power to asoertaia gasoline tax lia¬ 
bility 

Tenn.—Dempster v. Wallace, supra. 

99. Tenn.—State v. FoUis, 205 S.W. 
444, 140 Tenn. 618. 
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1. Pla.—State ex rel. Woodward v. 
Lee, 155 So. 138, 114 Fla. 855. ' 

llflOnutes 

Whatever minutes of activities of 
railway assessment board may be 
kept in writing for their convenience 
are at best semi-official and not re¬ 
quired to be preserved.—State ex rel. 
Woodward v. Lee, supra. 

2. Ky.-—Arnett v. Stumbo, 163 S.W. 
2d 889, 287 Ky. 433, 135 A.L.R 1488. 

Duty of people 

It is the duty of the people of a 
state through their authorised rep¬ 
resentatives to make proper inquiry 
as to fitness of state employees to 
position which they occupy and as to 
their Intentions and acts relative to 
their loyalty to the peopla—Steiner 
V. Darby, 199 P.2d 429, 88 CaLApp. 
2d 481, certiorari dismissed Parker 
V. Los Angeles County, 70 S.Ct 161, 
338 U.S. 327, 94 L.Ed. 144. 
Beqnlremeuts as to loyalty oaths and 
affidavits held vaUd 
CaL—-Steiner v. Darby, 199 P.2d 429, 
88 Cal.App.2d 481, certiorari dis¬ 
missed Parker v. Los Angeles 
County, 70 S.Ct 161, 338 U.S. 327, 
94 L.Ed. 144. 

3. Wash.—State v. Clausen, 146 P. 
680, 84 Wash. 279. 

Wyo.—^MacDougall v. Board of Land 
Com'rs of Wyoming, 49 P.2d 663, 
48 Wyo. 498. 
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constitutional restrictions, the le^slature has the 
right to prescribe the qualifications of officers to 
be elected or appointed to state offices created by 
it,^ as distinguished from federal offices,5 but, 
where the constitution prescribes the qualifications 
for state office, the legislature can neither add to,® 
nor detract from,"^ the qualifications so prescribed. 
Persons selected by the people for a state office 
and eligible according to the constitution 'have a 
constitutional right to such office.® 

Construction of statutes. Statutes imposing re¬ 
quirements as to eligibility for state office or posi¬ 
tion have been held subject to liberal construction 
in favor of an appointee.® 

Ineligibility as ""candidate^* One who is not 
eligible as a “candidate” is not eligible to hold the 
office itself.i® 

Possession of prescribed qualifications as pre¬ 


requisite to election or appointment. One lacking 
the qualifications for state office or employment pre¬ 
scribed by law is ineligible for election^ or ap- 
pointment^® thereto. 

b. Citizenship, Eesidence, and Other Qualifica¬ 
tions 

Among particular matters which may constitute 
qualifications for state office or position are citizenship, 
residence, voting qualifications, education, skill, and 
experience. In the absence of constitutional provision 
sex and marriage do not disqualify a person from hold¬ 
ing office. 

Where required by constitution or statute, in or¬ 
der to be eligible to hold a state office or position, 
one must be a citizen;!* have residence within the 
stately for a stated period;!® and be a qualified 
elector therein;!* and it has been held necessary 
that one be an elector even though no constitutional 
or statutory provisions expressly so require.!’ a 


4. Arlz.—Campbell v. Hunt, 162 P. 
882, 18 Arlz. 442. 

Fla.—State v. Bryan, 39 So. 929, 50 
Fla. 293. 

Proprietary capacity 

The state has power In its proprie¬ 
tary capacity to lay down the quali¬ 
fications for its employees, and in 
doing: so it acts in an exclusive field, 
and Is not subject to the legrislative 
enactments of subordinate govern¬ 
mental agencies.—^Ex parte Means, 93 
P.2d 106, 14 CaL2d 254, 123 A.LuR. 
1378. 

5. Mass.—^In re Opinion of Justices, 
185 N.E. 173, 240 Mass. 601. 

Wash.—State v. Howell, 176 P. 669, 
104 Wash. 99. 

6^ Tex.—State ex rel. Candler v. 
Court of Civil Appeals, Fourth Su¬ 
preme Judicial DIst., 75 S.W.2d 
258, 123 Tex. 649—Dickson v. 

Strickland, 266 S.W. 1012, 114 Tex. 
176. 

69 C.J. p 123 note 35. 

Qualification in sense of acts to he 
performed or instruments filed see 
infra 5 76. 

Qnaliftoations for govuraor 
Tex.—State ex rel. Candler v. Court 
of Civil Appeals, Fourth Supreme 
Judicial Dist., 76 S.W.2d 263, 128 
Tex. 649—Dickson v. Strickland, 
265 S.W. 1012, 114 Tex. 176. 

59 C.J. p 123 note 36 [a], 
mader authority to add to powera and 
duties 

Under constitutional provisions 
authorizing the legislature to add to 
the powers and duties of such office, 
but silent as to legislative require¬ 
ment of additional qualifications, the 
legislature lacks power to add to the 
constitutional qualifications for the 
office.—Cornell v. McAllister, 249 P. 
959, 121 OkL 286—69 C.J. p 123 note 
87. 


7. Ariz.—Campbell v. Hunt, 162 P. 
882, 18 Arlz. 442. 

a. N.J.—Imbrle v. Marsh. 68 A.2d 
761, 6 N.J.Super. 239, affirmed 71 
A.2d 352, 3 N.J. 678, 18 A.Li.R.2d 
241. 

9. R.I.—Carpenter v. Comery» 121 A. 
638, 46 B.L 266. 

59 C.J. p 123 note 38. 

10. Oovemor 

N.D.—State ex rel. Craham v. Hall, 
16 3Sr.W.2d 736, 78 N.D. 428. 

11. Cal.—Searcy v. Grow, 16 Cal. 
117. 

Neb.—State v. Boyd, 48 N.W. 739, 61 
N.W. 602, 31 Neb. 682, reversed on 
other grounds 12 S.Ct. 376, 148 U.S. 
135, 86 Ii.Ed. 103. 

IS, DeL—State v. Kuhns, 89 A. 1, 
27 DeL 416. 

Mich.—^People v. Galbraith, 127 N.W. 
771, 163 Mich. 47, AmLCas.l916A 
664. 

18. N.Y.—Gianatasio v. Kaplan, 266 
N.Y.S. 102, 142 Misc. 611, affirmed 
178 N.E. 782, 257 N.Y. 681, appeal 
dismissed 62 S.Ct 208, 284 U.S. 696, 
76 L.Ed. 512. 

NJD.—State ex pel. Olson v. Lianger, 
256 N.W. 377, 66 N.D. 68. 

69 C.J. p 128 notes 41, 42. 

Under civil service statutes author¬ 
izing the commission to waive **reBi- 
dence*' requirements with respect to 
applicants for technical positions as 
state employees, the commission can¬ 
not waive a requirement that the ap¬ 
plicant be a **cltizen** of the state at 
the time of examination.—State Pub¬ 
lic Utilities Commission v. Early, 121 
N.E. 63, 286 IlL 469. 

▼alidity of statutes excluding 
aliens from employment has been up¬ 
held.—City of Pasadena v. Charle- 
vllle, 10 P.2d 746, 216 Cal. 384—69 
C.J. p 128 note 48. 
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14. N.Y.—Gianatasio v. Kaplan. 266 
N.Y.S. 102, 142 Misc. 611, affirmed 
178 N.B. 782, 267 N.Y. 631, appeal 
dismissed 62 S.Ct. 203, 284 U.S. 596, 
76 L.Ed 612. 

N.D.—State ex rel. Sathre v. Moodie, 
268 N.W. 668. 66 N.D. 840. 

15. N.D.—State ex reL Sathre v. 
Moodie, supra. 

■Ehe term ‘Reside,” as used in con¬ 
stitution requiring governor to have 
resided within state for five years 
next preceding his election, means 
having legal residence, that is, a res¬ 
idence entitling one to vote or to 
hold office, so that a resident of the 
state, who within the time indicated 
moved to sister state, registered as 
voter and voted at elections and exer¬ 
cised rights of citizen of such state, 
rendered himself ineligible, notwith¬ 
standing intention to return at some 
indefinite time in future.—State ex 
reL Sathre v. Moodie, supra. 

16. Arlz.—Stapleton v. Frohmlller, 
85 P.2d 49, 53 Ariz. 11. 

N.D.—State ex reL Olson v. Lianger, 
256 N.W. 877, 66 N.D. 68. 
OOuthming requirement 
Constitutional provision, requiring 
governor to be a qualified elector of 
state, requires that he be such, not 
only when he enters on duties of his 
office, but also during all time he is 
exercising powers and performing du¬ 
ties thereof.—State ex reL Olson v. 
Lianger, supra. 

"Qualified elector,** within constitu¬ 
tional provision requiring governor 
to be qualified elector of the state, is 
a person qualified to vote at any elec¬ 
tion, within constitutional provision 
specifying what disqualifies a person 
to vote at any election.—State ex rel. 
Olson V. Danger, supra. 

17. Wis.—State ex rel, Wisconsin 
Development Authority v. Dam- 
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requirement that an officer of the state be a qualified 
elector has been held not applicable to a mere em¬ 
ployee,^® and a constitutional amendment giving a 
commission power to determine the qualifications of 
its directors has been held in conflict with, and 
a limitation on, the provision requiring residence.^® 

Where no stated period of residence is prescribed 
as a prerequisite to a lawful candidacy for office, 
one who is a resident at the time of filing of his 
affidavit of nomination may be eligible;®® and, in 
the absence of constitutional or statutory provisions 
to the contrary, certain officers may be elected from 
districts in which they do not reside.®^ 

A constitutional provision that every elector shall 
be eligible to any office of the state except in cases 
provided for in the constitution applies only to offi¬ 
cers of the state government.®® 

Education, skill, and experience. Statutory re¬ 
quirements as to education,®® skill®^ and previous 
experience®® must be met in order to render one 
eligible to hold a state office or position for which 
such requirements are prescribed. It is not neces¬ 
sary that an executive officer serving in a particular 
capacity be trained in a field unrelated to his of¬ 
fice.®® 

Membership in body creating^ office or increasing 
emoluments thereof. Under constitutional provi¬ 
sions forbidding election of a senator to an office 


created, or the emoluments of which have been in¬ 
creased, “during the time for which he was elected” 
senator, a senator may be a candidate for such an 
office where his election thereto would take place 
simultaneously with termination of his term as 
senator,®*^ and he is not precluded from candidacy 
for a different office.®® Under constitutional pro¬ 
visions rendering a state legislator ineligible for an 
appointive office created by the legislature of which 
he is a member for a period of one year after its 
creation, such legislator is eligible to serve in a 
position so created where such position is not an 
“office.”®® 

Political activities. The state Has been held to 
possess the power to provide that certain political 
activities shall disqualify persons from employ¬ 
ment®® Where a constitution prescribing the quali¬ 
fications for governor is silent as to the effect of 
violation of the Corrupt Practices Act the legisla¬ 
ture could not make such violation a ground for 
disqualification for that office.®^ 

Previous incumbency of office. Under constitu¬ 
tional or statutory provisions state officers may be 
ineligible, by reason of their previous incumbency 
of office, immediately to succeed themselves.®® 

Sex and marriage. Where the constitution docs 
not disqualify a person from serving as governor 
by reason of sex, a woman may act in such ca¬ 
pacity,®® even though married,®* and impeachment 


mann. 277 N.W. 278, 228 Wls. 147, 
mandate vacated on other grounds 
on rehearing 280 N.W. 698, 228 
Wis. 147—State v. Trumpf, 5 N.W. 
876, 6 N.W. 512, 50 Wis. 103—State 
ex rel. Off v. Smith, 14 Wis. 497. 

18. Aris.—Stapleton v. Frohmiller, 
85 P.2d 49, 53 Arlz. 11. 

PosltloiL estahllshed hp administra¬ 
tive d^artment 

A position established by the ad¬ 
ministrative department of the state 
is an “employment,'* so that one not 
a qualified elector could hold it.— 
Stapleton v. Frohmiller, supra. 

19^ Mo.—State ex Inf. McKittrick v. 

Bode, 113 S.W.2d 805, 342 Mo. 162. 
Bequlrement held inapplicable to di¬ 
rector of conservation. 

Mo.—State ex Inf. McKittrick v. 
Bode, supra. 

20. Neb.—State ex rel. Brazda v. 
Marsh, 5 N.W.2d 206, 141 Neb. 817. 

21. Mass.—^Bigney v. Secretary of 
Commonwealth, 16 N.B.2d 578, 801 
Mass. 107, 120 A.L..R. 669. 

22. Conn.—Spencer v. Fargo, 159 A 
849, 114 Conn. 527—^Hackett v. New 
Haven, 180 A 121, 108 Conn. 167. 


23. Del.—State v. Kuhns, 89 A 1> 
27 Del. 416. 

59 C.J. p 123 note 45. 

24. KI.—Carpenter v. Comery, 121 
A 538, 46 R.L 266. 

25. N.J.—Van Riper ex rel. Scott v. 
Fleming, 56 A2d 492, 136 N.J.Law 
358. 

59 C.J. p 123 note 47. 

Baal estate commission. 

N.J.—^Van Riper ex rel. Scott v. Flem¬ 
ing, supra. 

26. State engineer 

State engineer is executive officer, 
and is not required to be trained in 
law, or to be competent to pass on or 
adjudicate legal questions of extent 
or priority of claims of either appli¬ 
cant or Protestants on application for 
change of diversion place of irriga¬ 
tion waters.—^U. S. v. District Court 
of Fourth Judicial Dist. in and for 
Utah County, Utah, 242 P.2d 774. 

27. Fla.—^Davis v. Crawford, 116 So. 
41, 44, 95 Fla. 438. 

59 C.J. p 124 note 51. 

28. OkL—Gragg v. Dudley, 289 P. 
264, 148 OkL 281. 

29. Nev.—State v. Cole, 148 P. 551, 
88 Nev. 215. 

69 C.J. P 124 note 61. 
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30. U.S.—Garner v. Board of Public 
Works of City of Los Angeles, Cal., 
71 S.Ct 909, 341 U.S. 716, 96 L.Bd. 
1317, rehearing denied 72 S.Ct. 21, 
842 U.S. 843, 96 L.Ed. 687. 

Advising, teaching, and advocating 
violent overthrow of government 
U.S.—Gkimer v. Board of Public 
Works of City of Los Angeles, su¬ 
pra. 

31. Tex.—State ex rel. Candler v. 
Court of Civil Appeals, Fourth Su¬ 
preme Judicial Dist., 75 S.W.2d 253, 
123 Tex. 649. 

32. Mass.—^In re Opinion of Justices, 
140 N.E. 463, 243 Mass. 605. 

59 C.J. p 125 notes 65, 66. 

Officer filling vacancy 
Under constitutional provisions to 
the effect that the governor shall not 
be eligible immediately to succeed 
himself, one on whom the functions 
of governor devolve by law on a final 
vacancy in such office is ineligible 
immediately to succeed himself to 
the office of governor by election.— 
E'ltzpatrick v. McAlister, 248 P. 669. 
121 Okl. 83—59 C.J. p 125 note 66. 

33. Tex.—^Dickson v. Strickland, 265 
S.W. 1012, 114 Tex. 176. 

34. Tex.—Dickson v. Strickland, su¬ 
pra. 
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and disqualification of her husband from the gov¬ 
ernorship has been held not to disqualify the wife.85 

Holding other office or employment as a disquali¬ 
fication is discussed in Officers § 23. 

§ 68. Appointment and Election 

a. In general 

b. Executive power 

c. Legislative power 

d. Particular officers 

a. In General 

General rules govern the appointment and election 
of state officers. The power of selection resides orig¬ 
inally in the people who may provide how the power 
shall be exercised. 

General rules govern the appointment and elec¬ 
tion of state officers.36 In accordance with such 
rules, discussed in Officers § 27, the power of selec¬ 
tion of state officers resides originally in the people, 
who may provide by the constitution which they 
adopt how such power shall be exercised, or they 
may leave it to the legislature, as their representa¬ 
tives, to provide by law for such selection.87 It 
has been held that authority to select officials is 
not inherent in any department of the govem- 
ment,S8 but is delegated within definite limitations 
by the people through the constitution and stat- 
utes.3® 

Constitutional provisions for the election of state 
officers govern with respect to their selection by 
election.^® An election tmder a statute creating a 
state office and naming as chairman the officer hav- 
ixjg the shortest time to serve and not holding office 
"by appointment or by election to fill a vacancy** is 
void where it is impossible to determine which can¬ 
didate is elected for a shorter, and which for a 
longer, term;^i but it does not preclude one who 


resigns his rights under such election from being 
selected by a subsequent valid election.^2 

Under a statute creating a state body and nam¬ 
ing as a member thereof one occupying a nonexist¬ 
ent position, a person occupying another position 
who assumes membership on the body has no color 
of title to the office so as to make him a de factors 
or a de jure^^ member, but is merely an intruder.45 

Commission. In accordance with general rules 
discussed in Officers § 36, unless required by law, 
the issuance of a commission is not indispensable 
to the validity of a state office;^® but the absence 
of a commission may, under particular circum¬ 
stances, be important in determining the status of 
one who claims to be a state officer.^^ The com¬ 
missioning by the governor of officers not selected 
by him is an executive act.^® 

b. Executive Power 

(1) In general 

(2) Concurrence of other authority 
(1) In General 

The appointment of offlcers Is an executive act, and 
the power of a governor to make appointments depends 
on constitutional provisions and valid statutes. 

The power to appoint state officers is, by its na¬ 
ture, an executive power.^® While the power of 
the governor to appoint state officers has been said 
not to be inherent in his office, and that he has only 
such power as is given him by the constitution 
and the statutes of the state,®® or that he has, rni- 
der some constitutional provisions, power to ap¬ 
point in the absence of any contrary expression of 
the legislature,®! a constitutional provision vesting 
in the governor the general executive power of the 
state carries with it the general power to appoint 
to office,®* not as an incident to some other power, 
but as a principal power in itself;®* and the inten- 


85. Tex.—Dickson v. Strickland, su¬ 
pra. 

69 C.J. p 124 note 50. 

36. R.L—^In re Decision of Justices, 
69 A. 6'66, 28 R.I. 607. 

69 aj. p 125 note 69, p 127 note 22. 

87. It.L—^In re Decision of Justices, 
supra. 

88. Fla.—State ex rel Landis v. 
Bird, 168 So. 248, 120 Fla. 780. 

ItX—In re Decision of Justices, 69 
A. 555. 28 R.L 607. 

89. Fla.—State ex rel Landis v. 
Bird, 163 So. 248, 120 Fla. 780. 

40 , Idaho.—Keenan v. Price, 195 P. 

2d 662, 68 Idaho 423. 

Flection of offlcers by: 

Legrislature see Offlcers 8 81. 

People see the CXJ.6. title Flec¬ 
tions. I 


[ 41. Arlz.—State ex rel Sullivan ▼. 
I Moore, 64 P.2d 809, 49 Arlz. 51. 

42. Arlz.—State ex rel Sullivan v. 
Moore, supra. 

43. La.—Gamier ▼. Louisiana Milk 
Commission, 8 So.2d 611, 200 La. 
594. 

44. La.—Gamier v. Louisiana Milk 
Commission, supra. 

45. La.—<}arnier v. Louisiana Milk 
Commission, supra. 

46. Fla.—Palmer v. State ex rel. 
Axleroad, 6 iSo.2d 550, 149 Fla. 616. 

47- Fla.—^Palmer v. State ex rel. 
Axleroad, supra. 

48. N.J.—Driscoll ▼. Sakln, 1 A.2d 
'881, 121 N.J.Law 225, affirmed 6 
A.2d 699, 122 N.J.Law 414—Driscoll 
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V. Sakln, 6 A.2d 866, 122 N.J.Law 
414. 

49. Ind.—State ▼. Hyde, 22 N.F. 644, 
121 Ind. 20. 

Mass.—^In re Opinion of the Justices, 
19 N.F.2d 807, 802 Mass. 605. 

Utah.—State ex rel. Hammond v. 
Maxfleld, 182 P.2d 660, 108 Utah 1. 

50. Wyo.—People ex rel. Warren v. 
Christian, 128 P.2d 868, 68 Wyo. 
89. 

51. Utah.—State ex rel. Hkmmond v. 
Maxfield, 132 P.2d 660, 108 Utah 1. 

52. Ind.—Tucker v. State. 85 N.H.2d 
270, 218 Ind. 614—State v. Peelle, 
22 N.F 664, 121 Ind. 495. 

53. Ind.—Tucker v. State* 85 N.EL2d 
270* 218 ;nd. 614. 
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tion to grant suoh general power is manifest in 
an omission to require confirmation of his appoint- 
ments.5^ A constitutional provision that the govern¬ 
or shall appoint specified officers has been held not 
intended as a grant of power to appoint such offi¬ 
cers and a witiiholding of all authority to appoint 
other officers.55 Power to appoint subordinates 
through whom the laws are executed is a neces¬ 
sary incident to the executive power to execute 
the laws.®® The fact that the governor at the time 
of making an appointment intends to resign has 
been held not to affect his power to make an ap¬ 
pointment.®'^ 

(2) Concurrence of Other Authority 

Where an appointment Is to be made by the governor 
and concurred in or confirmed by another authority the 
appointment is riot valid and complete until the action 
of all bodies concerned has been taken. 

The governor, in exercising his power of appoint¬ 
ment must, if the law so requires, act in conjunc¬ 
tion with another body,®® and he cannot exercise 
the power of appointment alone,®® but must obtain 
proper confirmation of his appointment before such 
appointment is valid;®® although where the con¬ 
firming body is not in session appointees have been 
held to have power to act until such time as their 
appointments are acted on adversely.®^ The sen¬ 
ate's action, in confirming or rejecting the govern¬ 
or's nominations, is an executive rather than a 
legislative act®® Under constitutional provisions 
requiring consent of the senate to the governor’s 
appointments, power to appoint certain state offi¬ 
cers without such consent may be delegated to 
the governor,®® particularly under a constitution re¬ 
quiring sudh consent to appointments where they 
are not otherwise provided for by law.®* Where, 
the constitution specifies the circumstances under 


which the senate may defeat recess appointments 
made by the governor there exists an implied pro¬ 
hibition against the senate’s adding to those cir¬ 
cumstances.®® 

Nominations. Generally a nomination by the 
governor for an appointment is considered a con¬ 
tinuing nomination or recommendation until it is 
acted on or withdrawn.®® Where the senate acts 
favorably on sucih nomination the appointment is 
final and complete and entitles the appointee to 
office.®^ A nomination for appointment once acted 
on ceases to be a matter before the senate,®® and if 
acted on before there is an office to be filled the 
nominee is not confirmed and nothing remains be¬ 
fore the senate.®® In such a case, a subsequent 
confirmation of other members of the body, after it 
has come into existence, does not operate as a 
ratification of the first confirmation, in the absence 
of a showing that such confirmation was submitted 
for action."^® 

Failure of the senate to act on tihe governor’s 
nominations for state offices does not preclude his 
appointments to office in proper cases under the 
constitution and laws of the state and it has been 
held that, pending action by the senate, the govern¬ 
or's appointee takes office invested with its powers 
and responsibilities.'^® 

c. Legislative Power 

Constitutional provisions generally control the legis¬ 
lature in appointing or electing state ofTIcers; and where 
It has appointive power it may in proper cases delegate 
it to others. The legislature may be charged with the 
duty of canvassing elections and determining contests. 

Where the constitution expressly so provides, the 
legislature has no power of appointment except as 
prescribed by the constitution itself.'^® A consti- 


54. Ind.—Tucker v. State, supra. 

65. Ind.—^Tucker v. State, supra. 

56. Ind.—Tucker v. State, supra. 

67. Mont—State ex rel. Nagle v. 
Stafford, 34 P.2d 372, 97 Mont. 275. 

58. Wyo.—People ex reL Warren v. 

Christian, 123 P.2d 868, 58 Wyo. 89. 
59 C.J. p 127 note 18 [a]. 
Oonstltiitlonal reaulrameiLts 
Mont—State ex rel. Nagle v. Stafford, 
84 P.2d 872, 97 Mont 275. 

68. Tex.—^Denison v. State, Clv.App., 
61 S.W.2d 1017, error refused Deni¬ 
son V. State ex rel. Allred, 61 S.W. 
2d 1022, 122 Tex. 459. 

60. Qa.—Sims v. Tucker, 18 S.BJ.2d 
778, 191 Ga. 676. 

Mont.—State ex reL Nagle v. Staf¬ 
ford, 84 P.2d 872, 97 Mont 275. 
Tex.—^Denison v. State, Clv.App., 61 
8.W.2d 1017, error refused Denison 


V. State ex rel. Allred, 61 S,W.2d 
1022, 122 Tex. 459. 

59 C.J. p 125 note 74 [a]. 

61. Mich.—Attorney General ex reL 
Eaves v. State Bridge Commission, 
269 N.W. 888, 277 Mich. 878, re¬ 
heard 270 N.W. 308, 277 Mich. 873. 
68. Tex.—Walker v. Baker, 196 S. 

W. 2d 824, 145 Tex. 121—^Denison v. 
State, Clv.App., 61 S.W.2d 1017, 
error refused Denison v. State ex 
ret Allred, 61 S.W.2d 1022, 122 
Tex. 459. 

63. Idaho.—^Lyons v. Battolfsen, 101 
P.2d 1, 61 Idaho 281. 

59 C.J. p 126 notes 91 [a], 98 [a], 
p 127 note 8 [a]. 

64. Idaho.—^Lyons v. Battolfsen, su¬ 
pra. 

59 C.J. p 126 note 91 [a]. 

65. Tex.—^Walker v. Baker, 196 B. 
W.2d 824, 146 Tex. 12L 
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66. UtcUi.—State ex ret Giles v. 

, Hyde, 142 P.2d 665, 105 Utah 436. 

67. Ariz.—McBride v. Oshom, 127 P. 
2d 134, 59 Arlz. 821. 

68. Utah.—State ex ret Giles v. 

Hyde, 142 P.2d 666, 105 Utah 436. 

68. Utah.—State ex rel. Giles v. 

Hyde, supra. 

70. Utah.—State ex reL Giles v. 

Hyde, supra. 

71. Fla.—State ex ret Gibbs v. Rog^ 
ers, 193 So. 435, 141 Fla. 287. 

78. Ely.—^McChesney v. Sampson, 28 
S.W.2d 584, 282 Ely. 895. 

73. Ohio.—State ▼. Eennon, 7 Ohio 
St. 546. 

Impersonal appointment 
Where appointment of members of 
a commission was not by designa¬ 
tion of specific Individuals, but was 
Impersonal as to those who happened 
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tutional provision authorizing the legislature to di¬ 
rect the appointment of oflScers whose election or 
appointment is not otherwise provided for, author¬ 
izes appointment by the legislature, if the law so 
prescribesJ^ Under a constitutional provision that 
all officers whose appointment is not otherwise pro¬ 
vided for shall be chosen in such manner as now 
is, or hereafter may be, prescribed by law, it was 
intended that the legislature should continue to 
select such state officers as it was selecting until 
such time as it should desire to delegate the duty 
to the department of the state in which the offi¬ 
cers properly function.75 

The legislature has the power to provide for ap¬ 
pointment of the person to fill an office which it 
has the constitutional power to create.^® It may 
empower the governor to make appointments to 
such offices with the advice and consent of the 
senate^^ or general court,^® or it may give the 
governor alone that power,and may confer 
£uch power on officers and boards other than the 
gfovemor.*® It may also provide for the filling of 
•such offices by appointment rather than by elec- 
-tion;®! or by appointment until the next general 
•election and this is true notwithstanding a 

•constitutional provision forbidding the filling of 
offices created by the legislature otherwise than 
by election or by a specified court,®® A constitution¬ 
al prohibition against the legislature exercising ex¬ 
ecutive power has been held to prevent the legis¬ 
lature from conferring the power of appointment 
on its own presiding officers.®^ 


Appointments in executive department Under 
the view that the power of appointment to offices 
in the executive department is in the governor as 
an incident to the grant of executive power, such 
power does not reside in the legislature so as to be 
subject to its delegation,®® and a statute undertak¬ 
ing to make such delegation is unconstitutional 
and void.®® Constitutional provisions that specified 
state administrative officers shall perform such du¬ 
ties as may be enjoined by law do not, under this 
view, empower the legislature to vest those officers 
with power to appoint officers in the executive de¬ 
partment of the state to assist in executing the laws, 
where such legislative power would conflict with 
the constitutional grant of executive power to the 
governor.®'^ 

Civil Service Laws, Under constitutional provi¬ 
sions for civil service the legislature may provide 
for the appointment to offices and positions in the 
state service according to merit and fitness to be 
ascertained by competitive examination.®® The pur¬ 
pose of such provisions being to bring under civil 
service all services to be rendered to the state ex¬ 
cept those which are specifically excepted, appoint¬ 
ments must be made in accordance with applicable 
civil service laws.®® 

Election, Constitutional provisions for the elec¬ 
tion of state officers by ballot of the legislature 
are mandatory,®® prohibit the selection of such offi¬ 
cers by any other mode than that prescribed,®^ 
and are a complete inhibition against the enact¬ 
ment of legislation to that end.®® So an act to 


to hold deslgrnated offices, the statute 
did not violate the provision of the 
constitution denying general assem¬ 
bly the power to appoint officers, par¬ 
ticularly in view of provision of con¬ 
stitution providing for, and long ac¬ 
cepted practice of, legislative investi¬ 
gating committees.—State ex rel. 
Herbert v. Ferguson, 52 N.E.2d 980, 
142 Ohio St. 496. 

74, Cal.—People v. Freeman, 22 P. 

173. 80 Cal. 233, 13 Am.S.R. 122. 

59 C.J. p 126 note 78 Ca]—12 C.J. p 
755 note 67. 

75- Ind.—^Tucker v. State, 85 N.R2d 
270, 218 Ind. 614. 

78- Ariz.—Holmes v. Osborn, 115 P. 

2d 775, 57 Ariz. 522. 

Ark.—Gentry v. Harrison, 110 S.W. 

2d 497, 194 Ark. 916. 

JBdass.—^In re Opinion of the Justices, 
19 N.Sl2d 807, 302 Mass. 606. 

77. Ariz.—^Holmes v. Osborn, 115 P. 

2d 776, 67 Ariz. 522. 

Ark.—Gentry v. Harrison, 110 S.W.2d 
497, 194 Ark. 916. 

7a Mass.—^In re Opinion of the Jus¬ 
tices, 19 N.£l.2d 807, 802 Mass. 605. 


79. Ariz.—Holmes v. Osborn, 116 P. 
2d 775, 67 Ariz. 522. 

Mass.—^En re Opinion of the Justices, 
19 N.E.2d 807, 802 Mass. 605. 

SO. CaL—^EJx parte Gerino, 77 P. 166, 
143 Cal. 412, 66 L..R.A. 249. 

Ind.—State v. Hyde, 28 N.H. 186, 129 
Ind. 296, 13 Li.R.A 79. 

Masa—^In re Opinion of the Justices, 
19 N.E.2d 807, 302 Mass. 605. 

69 C.J. p 126 notes 91 [b], 94 [a], 97 
[a]. 

81. Tenn.—^Dykes v. Hamilton Coun¬ 
ty. 191 S.W.2d 156, 183 Tenn. 71. 

82. Tenn.—Townsend v. Ray, 180 S. 
W.2d 96, 174 Tenn, 634—Goetz v. 
Smith, 278 S.W. 417, 162 Tenn. 451. 

83. Tenn.—^Dykes v. Hamilton Coun¬ 
ty, 191 S.W.2d 155, 188 Tenn. 71— 
Townsend v. Ray, 130 S.W.2d 96, 
174 Tenn. 634—Goetz v. Smith, 278 
S.W. 417, 162 Tenn. 461. 

84. Mass.—^In re Opinion of the Jus¬ 
tices, 19 N.E.2d 807, 302 Mass. 605. 

85. Ind.—^Tucker v. State, 36 H.E.2d 
270, 218 Ind. 614—State v. Hyde, 
22 N.B. 644, 121 Ind. 20. 

59 aj. p 125 note 78 [a]. 
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86. Delegating power to certain 
boards 

A statute designed to confer exec¬ 
utive appointing power on certain 
boards in which administrative offi¬ 
cers are associated with the governor 
is unconstitutional in its entirety.— 
Tucker v. State, 85 N.E.2d 270, 218 
Ind. 614. 

87. Ind.—^Tucker ▼. State, supra. 

88- CaL—Stockburger v. Riley, 68 P. 

2d 741, 21 CaLApp.2d 165. 

N.T.—Andersen v. Rice, 14 N.B.2d 

65, 277 N.T. 271. 

89. CaL—Stockburger v. Riley, 68 P. 
2d 741, 21 Cal.App.2d 165. 

N.T.—Andersen v. Rice, 14 N.E.2d 

66, 277 N.T. 271. 

90. Me.—^In re Opinion of the Jus¬ 
tices, 19 A2d 53, 137 Me. 850. 

91- Me.—^In re Opinion of the Jus¬ 
tices, supra. 

69 C.J. p 127 note 11 [b]. 

92. Me.—^In re Opinion of the Jus¬ 
tices, supra. 
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provide for the appointment of such officer, pro¬ 
posed in anticipation of the adoption of a consti¬ 
tutional amendment authorizing such appointment, 
would not become effective on such adoption if omit¬ 
ted from the legislative resolve proposing such 
amendment.®* 

Election canvas and contest. Under constitutional 
provisions making the legislature the final tribunal 
for determining the right to an office, that body 
has the exclusive power to determine the person 
entitled to an elective state office where an election 
is contested.®^ Where the constitution requires the 
legislature to canvas the returns of elections for 
governor, members of the legislature, in publishing 
the returns and declaring the results of such elec¬ 
tions, perform a strict and precise duty which is 
identical in character with that of anyone else who 
is merely authorized to canvas;®® and failure to 
observe the constitutional directives in this respect 
cannot defeat the right of the person elected or the 
franchise of the voters who elect him.®® The leg¬ 
islature, as such canvassers, has no discretionary 
power except to determine if the returns are in 
proper form and executed by the proper officials 
and to pronounce the mathematical result without 
receiving or considering any extraneous information 
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or evidence ;®7 nor does it, in performing its duty 
as canvasser, have the power to determine an elec¬ 
tion contest.®* 

The death of the candidate receiving the ma¬ 
jority of votes does not alter the duty of the leg¬ 
islature to declare his election,®® or authorize it 
to declare that by reason of such death no per¬ 
son has a majority and to proceed to elect another 
person as governor.^- 

d. Particulax Officers 

The foregoing rules have been considered In cases 
Involving the selection, among other officers, of the gov¬ 
ernor, state controller, and state treasurer. 

In applying general rules, discussed in Officers 
§§ 28-^6, and rules considered supra this section, 
the courts have passed on questions relating to 
the appointment and election of such particular 
state officers as a bark inspector,® boiler inspector,* 
or chief of division of boiler inspection bridge 
committee® or commission;® capitol commission¬ 
ers;^ charities and corrections board member;® 
chief of bureau of statistics;® commissioner of 
agriculture, labor and industry county tax col¬ 
lector custodian of wild lands custodian of 
public property ;i* director of department of geo- 


93 . —^In re Opinion of the Jus¬ 
tices, supra. 

94. Mich.—Behrendt v. Board of 
State Canvassers, 267 N.W. 631, 269 
Mich. 247—O’Neil v. Board of State 
Canvassers, 245 N.W. 682, 261 Mich. 
106—^Dinsreman v. Board of Can¬ 
vassers, 164 N.W. 492, 198 Mich. 
136. 

59 C.J. p 126 note 7 [a] Cc]. 

Ofiloe of governor 
The text rule has been applied to 
determine the validity of an election 
to the office of governor.—State v. 
Baxter, 28 Ark. 129—<69 C.J. p 126 
note 7 Ca] [c]. 

93. Oa.—^Thompson v. Talmadge, 41 

S.R2d 883, 201 Ga. 867. 

Powers and duties of election can¬ 
vassers generally see Elections § 
237. 

96. Ga.—^Thompson v. Talmadge, su¬ 
pra. 

97. Ga.—^Thompson v. Talmadge, su¬ 
pra. 

purposa of canvass 
The action of the legislature in 
canvassing returns and announcing 
result of election is not designed for 
public recognition and authoritative 
announcement of a particular candi¬ 
date’s election since the evidence of 
his election is his public inaugura¬ 
tion.—^Thompson v. Talmadge, supra. 

98. Oa.—Thompson v. Talmadge, su¬ 
pra. 


99. Ga.—^Thompson v. Talmadge, su¬ 
pra. 

Person, dying after election. 

Under constitutional provision that 
the ‘‘person** having majority of 
whole number of votes shall be de¬ 
clared “duly elected governor,** the 
legislature should declare a person 
who dies after election to have been 
duly so elected.—^Thompson v. Tal¬ 
madge, supra. 

1. Ga.—Thompson v. Talmadge, su¬ 
pra. 

Stating othor limitations on. legisla¬ 
ture’s power to ^ot 
Ga.—^Thompson v. Talmadge* supra. 
Write-in. oondidata 
Actions of the legislature in de¬ 
claring that candidate who received 
majority of votes for governor had 
died after election, and, accordingly, 
electing as governor another candi¬ 
date who had received write-in votes 
were void.—Thompson v. Talmadge, 
supra. 

2. Md.—Davis v. State, 7 Md. 161, 61 
Am.D. 331. 

59 C.J. p 125 note 70. 

3. Minn.—State v. Gylstrom, 79 N. 
W. 1038, 77 Minn, 365. 

4. Ohio.—State v. Blake, 169 N.E. 
699, 121 Ohio St. 511. 

59 C.J. p 125 note 72. 

6. Idaho.—^Lyons v. Bottolfsen, 101 
P.2d 1. 61 Idaho 281. 
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6. Mich.—^Attorney General ex rel.. 
Eaves v. State Bridge Commission,. 
269 N.W. 388, 277 Mich. 873, re¬ 
heard 270 N.W. 308, 277 Mich. 378. 

7. Ark.—Cox v. State, 78 S.W. 766, 
72 Ark. 94, 105 Am.S.R. 17. 

59 C.J. p 125 note 73. 

8. S.D.—State v. Halladay, 219 N. 
W. 126, 52 S.D. 497—Thomas v. 
State, 97 N.W. 1011, 17 S.D. 679. 

59 C.J. p 125 note 74. 

9. Ind.—State v. PeeUe, 22 N.E. 654, 
121 Ind. 495. 

59 C.J. p 125 note 75. 

la Mont.—State ex rel. Nagle v. 
StaJford, 84 P.2d 372, 97 Mont 275. 

11. Mnnlwterial duty imposed on gov. 
«rnor 

A special statute providing for the 
appointment of a tax collector for a 
specified county by the governor on 
recommendation of the majority of 
the legislative members from such 
county has been held to place on the 
governor a merely ministerial duty, 
and not one calling for the exercise 
of his judgment or discretion.—Bla¬ 
lock V. Johnston, 185 S.E. 51, 180 S.C. 
40, 105 A.L.R. 1115. 

12. N.T.—People v. Ijadew, 148 NJBL 
238, 237 N.Y. 418. 

59 C.J. p 125 note 76. 

18. Ind.—State v. Wheeler, 89 NJBL 
1, 172 Ind. 578, 19 AnmCas. 884. 

59 C.J. p 125 note 77« 
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logy and natural resources director of depart¬ 
ment of industrial relations director of state 
school for deaf and dumb;i® director of state 

prison finance commissioner fish commis¬ 
sioner harbor master insurance commission¬ 
er judge of court of industrial relations 
law and legislative librarian ;23 levee commission¬ 
er master and port wardens matron of hos¬ 
pital for the insane members of board for se¬ 
lection of prison directors member of state live¬ 
stock sanitary board medical examiners milk 
commissioner,mineral oil inspector,31 chief of 
division of mineral oils,32 or state supervisor of 
oil inspection;23 penitentiary commissioner,3^ di¬ 
rectors,36 or superintendent ;3 6 pharmacy board 


members;®^ principal of state school for the 
blind ;33 prison physician program commis¬ 
sion;^® public utilities commissioner public 
works board member railroad commissioners 
recess commissioners state controller,^6 engi- 
neer,46 govemor,^'^ hydraulic engineer,^8 land 
agent,48 librarian,®® police,®^ printer,62 prohibition 
enforcement officers,®® secretary,®^ tax commis¬ 
sioner,®® text book commissioner,®® and treasurer;®*^ 
state health board member,®® as the president;®® 
statehouse commissioners;®® superintendent of pen¬ 
itentiary ;®i trustees of state home for feeble-mind¬ 
ed children;®® trustees of state institution for deaf, 
dumb, and blind;®® trustees of a state library;®4 
trustees of state university;®® warden of reforma- 


14. Ind.—state ▼. CStorby, 23 N.E. 
678, 122 Ind. 17. 

59 C.J. p 125 note 78. 

15. Ga.—Sims v. Tucker, 13 S.B.2d 
773, 191 Ga. 676. 

16. N.C.—State v. Bristol, 30 S.B. 1, 
122 N.a 245. 

59 aj. p 125 note 79. 

17. IncU—Price v. Baker, 41 Ind. 672, 
Am.R. 348. 

59 aJ. p 125 note 80. 

1& Utah.—State ex rel. Giles v. 

Hyde. 142 P.2d 666, 106 Utah 436. 
19. Wyo.—State v. Barber, 84 P. 
. 1028, 4 Wyo. 409, 27 L..R.A. 46. 

59 C.J. p 126 note 81. 

SO. La.—Ivy y. Lusk, 11 La.Ann. 486. 
59 CJ*. p 126 note 82. 

21. Ark.—Gentry v. Harrison, 110 S. 

W.2d 497, 194 Ark. 916. 

59 C.J. p 126 note 83. 

82. Kan.—^Barrett ▼. DuiE, 217 P. 
918, 114 Kan. 220. 

83. Ariz.—^Dunbar v. Cronin, 164 P. 
447, 18 Ariz. 683. 

69 C.J. p 126 note 86. 

84. Miss.—^Witherspoon v. State, 103 
So. 134, 138 Miss. 310. 

59 C.J. p 126 note 86. 

25. La.—^Nicholson v. Thompson, 6 
Rob. 867. 

59 C.J. p 126 note 87. 

26. Neb.—In re Public Lands, etc., 
25 N.W. 342, 18 Neb. 340. 

59 C.J. p 126 note 88. 

27. Ind.—-French v. State, 41 N.B. 2, 
141 Ind. 618, 29 L.RJL 113. 

69 CJ. p 126 note 89. 

28. Wyo.—^People ex reL Warren v. 
ChflsUan, 123 P.2d 368, 68 Wyo. 89. 

59 CJ. p 126 note 90. 

.29. CaL—^Ex parte Gerino, 77 P. 166, 
143 CaL 412, 66 L.R.A. 249. 

59 CJ. p 126 note 91. 

30. La.—Gamier v. Louisiana Milk 
Commission, 8 So.2d 611, 200 La. 
694. 

31. Ind.—State v. Hyde, 22 NJ0. 644, 
121 Ind. 20. 

59 CJ. p 126 note 92. 


32. Ind.—State v. Hyde, supra. 

59 C.J. p 126 note 93. 

33. Ind.—State v. Hyde, 28 N.S1 186, 
129 Ind. 296, 18 L.R.A. 79. 

59 C.J. p 126 note 94. 

34. Ky.—Sinkingr Fund Com’rs v. 
George, 47 S.W. 779, 104 Ky. 260, 
20 Ky.L. 938, 84 Am.S.R. 454. 

59 C.J. p 126 note 95. 

35. Ohio.—State v. Kennon, 7 Ohio 
St 546. 

59 C.J. p 126 note 96. 

36. W.Va.—^Bridges v. Shallcross, 6 
W.Va. 662. 

59 C.J. p 126 note 97. 

37. Colo.—^In re Question Propound¬ 
ed by Governor, 21 P. 488, 12 Colo. 
399. 

69 C.J. p 126 note 98. 

33. Neb.—State v. Bacon, 6 Neb. 286. 
59 C.J. p 126 note 99. 

39. Neb.—State v. Public Lands, 
etc., 7 Neb. 42. 

59 C.J. p 126 note 1. 

40. Ohio.—State ex rel. Herbert v. 
Ferguson, 52 N.B.2d 980, 142 Ohio 
St 496. 

41. Kan.—Barrett v. Dull, 217 P. 918, 
114 Kan. 220. 

42. Colo.—Monaah v. Rhodes, 63 P. 
236, 11 Colo.App. 404, affirmed 60 
P. 669, 27 Colo. 235. 

43. Ohio.—State v. Morris, 11 Ohio 
Cir.Ct, N.S.. 647. 

59 C.J. p 126 note 4. 

44. Mass.—^In re Opinion of the Jus¬ 
tices, 19 N.B.2d 807, 302 Mass. 605. 

45. CaL—^People v. Melony, 15 Cal. 

68 . 

59 C.J. p 126 note 6. 

46. Wyo,—^People v. Shawver, 222 P. 
11, 30 Wyo. 366. 

59 C.J. p 126 note 6. 

47- Conn.—State v. Bulkeley, 23 A. 

186, 61 Conn. 287, 14 LuR.A. 657. 

69 C.J. p 126 note 7. 

48. Colo.—In re Question Propound¬ 
ed by Governor, 21 P. 488, 12 Colo. 
399. 

69 C.J. p 127 note 8. ^ . 

1004 


48. Mont.—State v. Page, 50 P. 719, 
20 Mont 238. 

59 C.J. p 127 note 9. 
sa Md.—^Marshall Harwood, 6 

Md. 423. 

59 C.J. p 127 note 10. 

51. N.T.—Andersen v. Rice, 297 N.T. 
S. 552, 251 App.Div. 917. modified 
on other grounds 14 N.H.2d 65, 277 
N.T. 271. 

52. Kan.—Snow v. Hudson, 43 P. 
260. 66 Kan. 378. 

59 CJ. p 127 note 11. 

53. Mont.—State v. Rouleau, 219 P. 
1096, 68 Mont 529. 

59 CJ. p 127 note 12. 

64. Mich.—^Behrendt v. Board of 
State Canvassers, 257 N.W. 631, 
269 Mich. 247. 

55. Ariz.—State ex reL Sullivan T. 
Moore, 64 P.2d 809, 49 Ariz. 61. 

56. Ky.—^McChesney v. Sampson, 23 
S.W.2d 584, 232 Ky. 395. 

59 CJ. p 127 note 13. 

67. Me.—In re Opinion of the Jus¬ 
tices, 19 A2d 63, 137 Me. 360. 

69 CJ. p 127 note 14. 

58. Cal.—^People v. Tyrrell, 25 P. 684, 
87 Cal. 475. 

59 CJ. p 127 note 16. 

59. La.—State ex rel. Saint v. Dow¬ 
ling, 120 So. 593, 167 La. 907. 

59 C.J. p 127 note 16. 

60. Ohio.—State ▼. Kennon, 7 Ohio 
St 546. 

61. W.Va.—^Bridges v. Shallcross, 6 
W.Va. 662. 

62. Cal.—^Harrington v. Pardee, 82 P. 
83, 1 CaLApp. 278. 

59 CJ. p 127 note 18. 

63. N.C—^People v. McKee, 68 N.C 
429. 

69 CJ. p 127 note 19. 

64. Cal.—^People v. Freeman, 22 P. 
173, 80 Cal. 233, 13 Am.S.R. 122. 

65. N.C.—Trustees ▼. Mclver, 72 N. 
C 76. 

69 C.J. p 127 note 20. 
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tory;®® and workmen’s compensation board mem¬ 
bers.®^ 

§ 69. -Deputies and Assistants 

A state officer does not have a vested, or private 
and personal, right to select his subordinates; but povr- 
er to appoint deputies and assistants may be vested in 
particular officers by virtue of constitutional or statu¬ 
tory provisions. 

A state officer does not have a vested or private 
personal right to select his subordinates,®* but or¬ 
dinarily under constitutional or statutory provisions 
various state officers have the right to select or 
appoint their deputies or assistants.®* The power 
of appointment has been held a matter entirely with¬ 
in the discretion of the appointing officer,*3^0 is non- 
delegable,7i and does not require the approval of 
other state authorities ;72 and if, on his request for 
approval, the other authorities assume to make 
the appointment and fix the salary of the appointee, 
their action does not operate as the appointment^* 
The exercise of authority to appoint a deputy or as¬ 
sistant does not require that a deputy or assist¬ 
ant appointed by the officer’s predecessor be first 
removed.74 Under a statute authorizing leave of 
absence from office to perform active military serv¬ 
ice, a state oflficer requesting such leave may be 
authorized to name a deputy to perform the du¬ 
ties of the oflSce,^® and should name a competent 
person for this purpose before, or at the time of, 
requesting such leave.^® 

Particular deputies and assistants. The power 

ea Colo.—People v. Capp, US8 P. 

143. 61 Colo. 896. 

69 C.J. p 127 note 21. 

67. Ky.—Sewell v. Bennett, 220 S. 

W. 617. 187 Ky. 626L 

69 G.J. p 127 note 22. 

68. La.—^Rlcks v. Department of 
State Civil Service, 8 So.2d 49. 200 
La. 841. 

69. Ind.—Tucker v. State. 86 N.R2d 
270. 218 Ind. 614. 

Ky.—Pagre v. Hardin, 8 B.Mon. 648. 

70. N.H.—^In re Opinion of the Jus¬ 
tices, 8 A.2d 597, 90 N.H. 568. 

71. N.H.—^In re Opinion of the Jus¬ 
tices, supra. 

72. N.EL—^In re Opinion of the Jus¬ 
tices, supra. 

78. N.H.—^In re Opinion of Justices, 
supra. 

74. Mass.—^In re Opinion of the Jus¬ 
tices. 175 N.B. 644, 276 Mass. 676. 

76. Fla*—In re Advisory Opinion to 
Governor. 8 So.2d 26. 150 Fla. 656. 

140 A.L.R. 1481, opinion supple¬ 
mented 9 So.2d 172, 161 Fla. 44, 140 
AXuR. 1492. 


of an officer to appoint deputy and assistant state 
officers has been considered with respect to various 
appointments such as assistant commissioner of 
the permanent seat of govemment,^^ assistant pub¬ 
lic examiner,^* assistant secretary of state,7* clerk 
of treasurer,*® deputy auditor, deputy prohibition 
enforcement oflicer,*^ and minimum wage adminis¬ 
trator.** 

§ 70. -Agents and Employees 

a. In general 

b. Civil service 

a. In General 

The state has broad powers with respect to Its em¬ 
ployees, Who may be hired by state officers or boards 
so empowered expressly by law, or by necessary Im- 
piication from the nature of their duties. Hiring or ap¬ 
pointment must be in accordance with applicable con¬ 
stitutional and statutory provisions. 

The policy of the state in the matter of public 
employment has been declared to be a progressive 
one aimed at maintaining such employment at a 
high level of desirability and efficiency,** and, in 
dealing with its own employees, the state has broad 
powers.*^ State officers or boards have power to 
hire or appoint agents or other employees when¬ 
ever such power is expressly conferred by law or 
implied from the nature of the duties to be per¬ 
formed,** but not otherwise.** Such appointments 
must be made in accordance with applicable con- 
stitutional*^ and statutory requirements.** Ap- 

Home V. Wrigrht, 6 N.B.2d 697, 211 
Ind. 264. 

Iowa.—Pittlhgrton v. Herring, 264 N. 

W. 712, 220 Iowa 1376. 

N.J.—Carlucclo v. Ferber, 87 A.2d 
439. 18 N.J.Super. 478. 

Ohio.—^Knachel v. Ferguson, 40 N.B. 

2d 470, 70 Ohio App. 60. 

Okl.—State Board of Barber Bxaml- 
ners v. Norman, 136 P.2d 202, 192 
Okl. 321. 

Pa.—Stickle v. General State Author^ 
Ity, Com.Pl., 55 Dauph.Co. 277. 

59 C.J. p 128 note 29. 

'^Administrative oAoers'’ ezerdsUig 
executive power 

Ind.—^Tucker v. State, 35 N.B-2d 270, 
218 Ind. 614. 

88. Employees la. office of oustodlaa 

In the absence of any provision of 
law giving him such authority, it has 
been said that the state custodian of 
public grounds is not authorized to 
hire employees in his office.—Statter 
V. Herring, 261 N.W. 715, 217 Iowa 
410. 

87. Ind.—^Tucker v. State, 85 N.B.2d 
270, 218 Ind. 614. 

88. Fla.—State ex reL Woodward 
V. Lea, 155 So. 188, 114 Fla. 855. 


76. Pla.—^In re Advisory Opinion to 
Governor, supra. 

77. Mo.—State v. Thompson, 289 S. 
W. 838. 816 Mo. 272. 

59 C.J. p 127 note 24. 

78. Minn,—State v. Bines, 289 N.W. 
670, 186 Minn. 49. 

79. Ky.—Page v. Hardin, 8 B.Mon. 
648. 

59 C.J. p 127 note 26. 

80. Ky.—^Long v. Stone, 39 S.W. 836. 
19 Ky.L, 246. 

59 C.J. p 128 note 26. 

81. Mont.—State v. Bouleau, 219 P. 
1096, 68 Mont. 529. 

59 C.J. p 128 note 28. 

82. N.H.—^In re Opinion of the Jus¬ 
tices, 8 A.2d 597, 90 N.H. 568. 

83. Cal.—^Nutter v. City of Santa 
Monica, 168 P.2d 741, 74 Cal.App. 
2d 292. 

84. Conn.—^Turrlll v. Brsklne, 54 A- 
2d 494, 134 Conn. 16. 

85. Cal.—^Lowy v, Reardon, 55 P.2d 
1214, 12 Cal.App.2d 748. 

Ind.—Board of Trustees of Indiana 
Soldiers* and Sailors* Children*s 
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pointment to a state position cannot validly be made 
imder a repealed statute.*® Acceptance of a pur¬ 
ported appointment under an invalid statute will 
not estop a state employee to claim his posi¬ 
tion by virtue of appointment imder a prior and 
valid statute.®® 

Time for selection. A statute authorizing the 
selection of personnel by a state oflScer does not re¬ 
quire that »he make such selection on the first day he 
takes office,®! but he is entitled to a reasonable 
time in which to familiarize himself with the work 
of the office, the efficiency of the employees, the 
needs of the service and other considerations af¬ 
fecting the organization of the office.®® 

Governor's approval. Under a statute providing 
for employment of specified employees and *'other 
assistants,” but that “such employment • . . 
shall be first approved by the governor,” the gov¬ 
ernor has nothing to say as to who the employees 
shall be;®* but his approval is essential with re¬ 
spect to the number®^ and necessity®* of employees 
hired. 

Accountants; examiners. A statute providing for 
approval by the governor and a circuit judge of a 
bill of an accountant appointed to audit books of a 
county, and further providing that the statute shall 
apply only when a specified percentage of elec¬ 
tors petition for appointment of the accoimtant, 
does not authorize the governor to appoint account¬ 
ants in any case not theretofore provided for by 
statute,®® but is designed merely to provide that 
the examiner shall be paid by the county only when 
the specified percentage of electors of such county 
petition the governor to have the accoimtant per¬ 


form such services.®*^ The fact that in commission¬ 
ing an accountant under other statutes he is named 
as examiner for a certain county does not invali¬ 
date his appointment.®* 

Under a statute authorizing the state comptrol¬ 
ler to examine into the financial affairs of cities 
and authorizing him to appoint persons to make re¬ 
quired examinations, the examiners contemplated 
are not “officers” under constitutional provisions re¬ 
quiring appointment by the governor,®® notwith¬ 
standing such examiners are empowered by the 
statute to administer oaths.! 

Employees of governor. It has been broadly stat¬ 
ed that the governor is authorized to hire the em¬ 
ployees of his office,® and to reassign them to oth¬ 
er work in his discretion.® The power of the gov¬ 
ernor to appoint employees through whom the laws 
are executed has been held a necessary incident to 
the “executive power” to execute the laws, vested 
in the governor by the constitution.* 

Employment of private agencies. The state may, 
in a proper manner, make use of a private agency 
for a public use,* provided the services to be per¬ 
formed are for a public purpose,® but this does not 
include the direct employment of a private agency 
to be paid out of public funds.^ 

b. Civil Service 

Constitutions and statutes firequently provide for or 
set up civil service systems under and In accordance 
with which appointments to offices, positions, and em¬ 
ployments are to be made. 

Constitutions and statutes frequently provide for 
or set up civil service systems* which are intended 


Ind.—^Board of Trustees of Indiana 
Soldiers* and Sailors* Home v. 
Wright, 6 N.E.2d 697, 211 Ind. 264. 
Okl.—State Board of Barber Ex¬ 
aminers V. Norman, 136 P.2d 202, 
192 Okl. 321. 

59 C.J. p 128 note 80. 

Blsoratioii 

Under statutory provisions creat¬ 
ing a state office to supersede an 
existing office and requiring that the 
director of the new office, in his 
absolute discretion, give preference 
to the employees of the superseded 
office, those seeking to show them¬ 
selves entitled to employment must 
establish that the director abused 
his discretion or acted unreasonably 
or contrary to law In failing to em¬ 
ploy them.—Grosso v. Erdman, 25 A. 
2d 23. 128 N.J.L.aw 228. 

89. Ind.—Shutt v. State, 89 N.B. 6, 
173 Ind. 689. 

69 C.J. p 128 note 81. 

90. Ind.—Shutt V. Stat^ supra. 

69 Q.J. p 128 note 82« 


91. Wis.—State ex rel. Anderson v. 
Barlow. 292 N.W. 290, 285 Wis. 
169. 

92. Wis.—State ex rel. Anderson v. 
Barlow, supra. 

93. Ariz.—Industrial Commission v. 
Price, 292 P. 1099. 87 Ariz. 246. 

94. Ariz.—^Industrial Commission v. 
Price, supra. 

95. Ariz.—^Industrial Commission v. 
Price, supra. 

96. Miss.—Jackson County v. Ne¬ 
ville, 95 So. 626, 131 Miss. 599. 

97. Miss.—Jackson County v. Ne¬ 
ville, supra. 

98. Mlss.~Jackson County v. Ne¬ 
ville, supra. 

99. Fla.—Coen v. Lee, 166 So. 747, 
116 Fla. 216. 

L Fla.—Coen v. Lee, supra. 

2 . Fla.—State ex rel. Neill v. Lee, 
200 So. 701, 145 Fla. 538. 

8 . Fla.—State ex reL Neill v. Lee, 
supra. 


4. Ind.—Tucker v. State, 86 N.B.2d 
270 218 Ind. 614. 

5. Okl.—Veterans of Foreign Wars 
of U. S., Department of Okl., v. 
Childers, 171 P.2d 618, 197 Okl. 
331. 

Wis.—State ex rel. American Legion 
1941 Convention Corp. of Milwau¬ 
kee V. Smith, 298 N.W. 161, 236 
Wis. 443. 

6. Wis.—State ex rel. American Le¬ 
gion 1941 Convention Corp. of Mil¬ 
waukee V. Smith, supra. 

7. Okl.—Veterans of Foreign Wars 
of U. S., Department of Okl. v. 
Childers, 171 P.2d 618, 197 Okl. 331. 

Limitations on use of public funds as 
gifts see infra $ 134. 

8. Ariz.—Welch v. State Board of 
Social Security and Welfare, 87 
P.2d 109, 63 Ariz. 167. 

Cal.—State Compensation Ins. Fund 
V. Riley, 69 P.2d 985, 9 Cal.2d 126, 
111 A.L.R. 1508. 
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to increase the efficiency of tihe public service by 
abolishing the spoils system and providing for ap¬ 
pointments on the basis of merit and fitness rather 
than on political and personal considerations.® 
There must be compliance with such provisions, 
and with valid rules and regulations thereunder, 
as, for example, provisions relating to classifica- 
tion,ii examinations,!® and certification.!® In the 
selection of state employees, effect must be given 
to veteran preference statutes.!^ In the absence 
of constitutional restriction the legislature may 
validly provide for the employment of state em¬ 
ployees without creating a civil service system.!® 

§71. —- Status of Particular Persons as 
State Officers under Rules Relating to 
Appointment or Election 

Particular persona considered to be state offlcera un¬ 
der rules relating to appointment and election include, 
among others, the governor and public administrators; 
constables and executioners, among others, have been 
held not to be such officers. 

Particular persons held state officers within rules 
regulating llhe election or appointment of such offi¬ 
cers include centennial commissioners,!® the govern¬ 


or,!*^ legislators,!® members of boards of construc¬ 
tion of state educational institutions,!® public admin¬ 
istrators,®® and state veterinarians.®! 

Particular persons held not state officers within 
rules regulating the election or appointment of such 
officers include constables,®® executioners,®® execu¬ 
tive secretaries of park commissions,®^ members 
of a miner*s examining board,®® and superintendents 
of state prisons.®® 

*'Civil officers/* Members of a state special re¬ 
cess commission have been held to be '‘civil offi¬ 
cers” within constitutional provisions conferring 
power to name and settle such officers.®^ 

§ 72. Vacancies 

a. Occurrence and existence 

b. Filling vacancies 

c. Vacancies in particular state offices 

a. Occurrence and Existence 

Generally a vacancy In office exists when the office 
Is unoccupied by a legally qualified Incumbent. 

The term "vacanc/* as applied to vacancies in 
office has no technical meaning,®® and, as applied 


N.T.—^Parrington v. Flemming, 202 
IT.Y.S. 3, affirmed 206 N.T.S. 903, 
211 App-Div. 826. 

Pa.—State Civil Service Commission 
V. Swann, 67 A.2d 91. 862 Pa. 412. 

9, Cal.—State Compensation Ins. 
Fund V. Riley, 69 F.2d 985, 9 Cal. 
2d 126, 111 A.LkR. 1503. 

La. —^Ricks V. Department of State 
Civil Service, 8 So.2d 49, 200 La. 
841—Ward v. Leche, 179 So. 52, 
189 La. 113. 

10. Arlz.—Welch v. State Board of 
Social Security and Welfare, 87 P. 
2d 109, 53 Ariz. 167. 

Cal.—Stockburger v. Riley, 68 P.2d 
741, 21 Cal.App.2d 165. 

N-T.—Farrington v. Flemming, 202 
N.T.S. 8, affirmed 206 N.T.S. 903, 
211 App.Dlv. 826. 

flPa.—State Civil Service Commission 
V. Swann, 67 A.2d 91, 362 Pa. 412. 

Contract with independent oontraotor 
The mere fact that state agency, 
having power to appoint employees, 
enters into contract desigrnating one 
rendering services thereunder as **in- 
dependent contractor*' does not neces¬ 
sarily remove such contract from the 
operation of civil service, the ap¬ 
pointing power being required to pro¬ 
ceed under civil service provisions, 
where services contracted for, wheth¬ 
er temporary or permanent, can be 
performed by one selected under such 
provisions.—State Compensation In¬ 
surance Fund V. Riley, 69 P.2d 985, 9 
Cal.2d 126, 111 A.L.R. 1503. 


Professional and nonprofessional 
service included 

Cal.—State Compensation Ins. Fund 
V. Riley, supra. 

11. N.T.—Farrington v. Flemming. 
202 N.T.S. 3, affirmed 206 N.T.S. 
903, 211 App.Dlv. 826. 

Repeal of provisions 
A constitutional provision includ¬ 
ing every state officer and employee 
in state civil service, with certain ex¬ 
ceptions, was held Impliedly to re¬ 
peal Inconsistent statutory provi¬ 
sions, such as that exempting special 
attorneys for the boards and officers 
from the operation of the civil serv¬ 
ice act.—State Compensation Ins. 
Fund V. Riley, 69 P.2d 985, 9 CaL 
2d 126, 111 A.L.R. 1503. 

Cousideratiou of x^litloal aflUia- 
tlons by an officer appointing an em¬ 
ployee to a position in the class ex¬ 
empt from civil service regulations 
will not invalidate the appointment 
—^People ex rel. Hay v. Bowe, 134 N. 
T.S. 624—69 C.J. p 128 note 41. 

12. Arlz.—Welch v. State Board of 
Social Security and Welfare, 87 P. 
2d 109, 53 Ariz. 167. 

13. Pa.—State Civil Service Commis¬ 
sion V. Swann. 67 A.2d 91, 862 Pa. 
412. 

14. Pa.—Nester v. Hitchler, 42 Pa. 
Dist & Co. 63, 50 Dauph.Co. 344. 

15. La.—^Ward v. Leche, 179 S«. 62, 
189 La. 118. 

19 . Fla.—State v. Jones, 84 Sa 84, 
79 Fla. 66. 
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17. Ark.—Ex parte Danley, 24 Ark. 

1 . 

18. N.H.—^Morril v. Haines, 2 NJ3L 
246. 

59 C.J. p 128 note 45. 

19. Utah.—^McComick v. Pratt 80 P. 
1091, 8 Utah 294. 

59 C.J. p 128 note 46. 

2a Ill.—^Ramsay v. Van Meter, 183 
N.E. 193, 300 Ill. 193. 

2L Fla.—^MeSween v. State liive 
Stock Sanitary Board, 122 Sa 289, 
97 Fla. 749, 65 A.L.R. 508. 

59 C.J. P 128 note 48. 

22. Mass.—Commonwealth ▼. Cer¬ 
tain Intoxicating Liquors, 110 
Mass. 172. 

59 C.J. p 129 note 49. 

23. Fla.—^Blitch v. Buchanan, 131 
So. 151, 100 Fla. 1202, reheard 132 
So. 474, 100 Fla. 1242. 

59 C.J. p 129 note 50. 

24. Fla.—^Palmer v. State ex rel. 
Axelroad, 6 So.2d 650, 149 Fla. 616. 

25. HI.—^People v. Evans, 88 N.E. 
388, 891, 247 HI. 547. 

59 aJ. p 129 note 6L 

2a Fla.—^Blltch V. Buchanan, 181 
So. 151, 100 Fla. 1202, reheard 182 
So. 474, 100 Fla. 1242. 

59 aJ. p 129 note 62. 

27. Mass.—^In re Opinion of the Jus* 
tioes, 19 N.E.2d 807, 302 Mass. 605. 

2a Wls.—State ex rel. Martin v. 

Bkem, 280 N.W. 393, 228 Wls. 646. 
Vacancies in office generally see Offi- 
i eers SS 49-58. 
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to state offices, is not always to be taken in a 
strict literal sense.29 It does not require that the 
office be physically vacant,30 but an office is vacant 
whenever it is unoccupied by a legally qualified in- 
cumbent^i Under some statutes a vacancy exists 
when the office is not occupied by a de jure officer.32 
Thus, a vacancy exists on the expiration of the term 
of office of one appointed for a specified term where 
no provision is made for his holding over,33 or on 
the decision of a competent tribunal declaring an 
election void, under a statute so providing.3* Gen¬ 
erally, as well as under constitutions or statutes 
so providing, no vacancy exists in an office where 
the incumbent holds over after expiration of his 
term until his successor is elected or appointed and 
has qualified,36 as, for instance, where he holds 
over after failure of the senate to take final action 
on the governor’s nomination for the next regular 
term.33 No vacancy exists under a statute provid¬ 
ing that appointees to offices whose appointments 
have not been submitted to, or confirmed by, the 
senate since a time stated shall automatically cease 
to hold offioe and the same shall be vacant, where 
the officer has been duly appointed and confirmed 
prior to the time stated.37 In determining wheth¬ 
er a vacancy in a particular state office exists, the 
statutes specifically providing for the filling of va¬ 
cancies in such office, rather than statutes which 
are applicable only when no other provision has 
been made for filling vacancies, is applicable.® 3 

No vacancy exists, under a statute relating to 


vacancies in offices resulting from the death or 
resignation of incumbents, in a newly created office 
prior to the time an incumbent is provided for and 
installed ;39 but under a statute providing for the 
mode and form of resignation and specifying when 
it will take effect, on an officer’s delivery of his 
resignation in proper mode and form a vacancy 
is created in his office.^® 

Under constitutional provisions for the devolu¬ 
tion of the powers, duties, and emoluments of the 
office of governor on another designated officer, 
on the governor’s resignation or permanent re¬ 
moval from office,*^ impeachment,^® or death,^3 
there is no vacancy in the office of the governor, 
in tihe sense that there is no one left with power 
to discharge the duties imposed on the govemor,^^ 
or in the sense of requiring that the office of 
governor be filled by election nor in such case 
where the office of governor devolves on the lieu¬ 
tenant governor is there any vacancy in the office 
of the latter.^® 

A state officer’s suspension from office does not 
create a vacancy therein.^^ 

Absence in military service. Under constitution¬ 
al and statutory provisions, absence on military 
service does not create a vacancy.^® 

Conviction of felony; sentence to penitentiary. 
Where the constitution expressly so provides, a 
state office becomes vacant on the incumbent’s con¬ 
viction of a felony,^® notwithstanding pendency of 


29. Conn.—State ex rel. McCarthy 
V. Watson, 45 A.2d 716, 182 Conn. 
518. 164 A.L..R. 1238. 

80. Conn.—State ex rel. McCarthy 
V. Watson, supra—^Alcorn ex rel. 
Hendrick v. Keating. 181 A. 340. 120 
Conn. 427. 

31. Mo.—State ex inf. McKittrick v. 
Wilson, 166 S.W.2d 499. 350 Mo. 
486, 143 A.L.II. 1465. 

Failure to qualify as creating va¬ 
cancy see infra S 76. 

82. Conn.—State ex rel. McCarthy v. 
Watson, 45 A.2d 716, 132 Conn. 518. 
164 A.L 1 .R. 1238—Alcorn ex rel. 
Hendrick v. Keating. 181 A. 840. 
120 Conn. 427. 

33. Conn.—^Alcorn ex rel. Hendrick 
V. Keating, supra. 

84. Arlz.—State ex rel. Sullivan v. 
Moore, 64 P.2d 809, 49 Ariz. 61. 

35. Conn.—State ex rel. Ryan v. Bai¬ 
ley. 48 A.2d 229 , 133 Conn. 40— 
State ex rel. McCarthy v. Wat¬ 
son. 45 A.2d 716, 132 Conn. 618. 
164 A.KR. 1288. 

Mont.—State ex rel. Nagle v. Stalford, 
34 P.2d 872. 97 Mont. 276. 

36. Coon .—State ex reL Ryan v. Bai¬ 


ley. 48 A.2d 229, 133 Conn. 40— 
State ex rel. McCarthy v. Watson. 
45 A.2d 716, 132 Conn. 618, 164 A. 
LuR. 1238. 

37. Ga.—Moore v. Bell, 198 S.B. 711, 
186 Ga. 583. 

38. Conn.—State ex rel. McCarthy v, 
Watson, 45 A.2d 716, 132 Conn. 618, 
164 A.L.R. 1238. 

39. S.B.—State v. Halladay, 219 N. 
W. 126, 62 S.D. 497. 

69 C.J. p 130 note 73 [b]. 

40. N.T.—^Hazelton v. Connelly. 25 
N.T.S.2d 74, 175 Misc. 766. 

41. Mont.—State ex rel. Lamey v. 
Mitchell. 34 P.2d 369, 97 Mont. 252. 

42. OkL—^Fitzpatrick v. McAlister, 
248 P. 669, 121 Okl. 83, followed 
in Robertson v. State Election 
Board of Oklahoma, 248 P. 683, 121 
OkL 99. 

43. Wis.—State ex rel. Martin v. 
Heil, 7 N.W.2d 376, 242 Wis. 41. 

59 C.J. p 181 note 16. 

44. Mont.—State ex reL Lamey v. 
Mitchell, 84 P.2d 369, 97 Mont. 252. 

45. Wis.—State ex reL Martin v. 
Heil, 7 N.W.2d 375, 242 Wis. 41. 
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46. Mont.—State ex rel. Lamey v. 
Mitchell, 84 P.2d 369, 97 Mont. 252. 

Wis.—State ex rel. Martin v. Ekern, 
280 N.W. 393, 228 Wis. 645. 

59 C.J. p 183 note 50. 

47. Minn.—State ex rel. Carlson v. 
Strunk, 18 N.W.2d 457, 219 Minn. 
529. 

TTnder provlsloii. for ad interim 
of vacancy 

Under constitutional provision for 
an ad interim filling of a vacancy in 
a particular state office, suspension 
of the incumbent does not create a 
vacancy in such office.—State v. Her¬ 
ron, 24 La.Ann. 432—59 CJT. p 130 
note 88 [bj. 

48. Fla.—^In re Advisory Opinion to 
Governor, 8 So.2d 26, 160 Fla. 556, 
140 A.L.R. 1481, opinion supple¬ 
mented 9 So.2d 172, 151 Fla. 44, 
140 A.L.R. 1492. 

N.C.—^In re Advisory Opinion to Gov¬ 
ernor, 28 S.E.2d 667, 223 N.a 845. 

49. Neb.—State ex reL Hunter v. 
Jurgensen, 280 N.W. 886, 186 Neb. 
136, certiorari denied Jurgensen v. 
State of Nebraska, 59 S.Ct. 1047, 
807 U.S. 643, 83 L.Ed. 1523. 
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proceedings to review tihe judgment and sentence 
of conviction,50 or the fact that he is released on 
bail pending such proceedings.® ^ Under a statute 
so providing the office is vacated from the time of 
sentence to imprisonment in the penitentiary,®2 
and such statute is not limited to conviction for 
an “infamous crime” prescribed by the constitution 
as rendering one ineligible to hold office.®® 

b. Filling Vacancies 

Under various constitutions and statutes the legisla¬ 
ture or the governor may have power to fill vacancies 
In state offices under circumstances and on conditions 
prescribed. 

Under constitutional provisions relating to par¬ 
ticular state offices vacancies may be filled by the 
legislature,®^ while under other constitutions and 
statutes, the governor is granted power to fill va¬ 
cancies in state offices under conditions therein pre¬ 
scribed.®® Under such provisions, the governor can¬ 
not make a valid appointment where there is no 
existing vacancy,®® and his power is ordinarily lim¬ 
ited to appointing an officer for the unexpired term 
of his predecessor,®7 or until the vacancy is oth¬ 
erwise filled,®® such as by the next regular elec¬ 
tion.®® In the absence of express constitutional 


provision, the general executive power vested in 
the governor by the constitution does not, how¬ 
ever, carry with it power to fill a vacancy in an 
elective office.®® 

Vacancies occurring while the legislature is not 
in session, in offices filled by the governor and sen¬ 
ate, or by the legislature, are generally filled by ap¬ 
pointments by the governor,®! the appointee in such 
case being entitled to take office on qualifying,®® 
and hold office until the senate convenes,®® or until 
the expiration of the next session of the legislature, 
or for the unexpired term, or until his successor 
shall have been appointed and qualifies, as may be 
provided by law.®^ In the absence of constitutional 
and statutory provision empowering the governor 
to make recess appointments to fill vacancies, it is 
held that he lacks such power.®® 

Where no other mode provided. Under constitu¬ 
tional provisions empowering the governor to fill 
vacancies where an office becomes vacant and no 
other mode is provided by constitution or law for 
filling it, he lacks such power where another mode 
for filling the vacancy has been provided;®® but 
a provision for filling vacancies in the legislature 


N.D.—State ex rel. Salisbury v. Vogel, 
266 N.W. 404, 65 N.D. 137. 

60. Neb.’—State ex rel. Hunter v. 

Jurgensen, 280 N.W. 886, 135 Neb. 

136, certiorari denied Jurgensen 
V. State of Nebraska, 69 S.Ct. 1047, 
307 U.S. 643, 83 L.Ed. 1523. 

N.D.—State ex rel. Salisbury v. Vo¬ 
gel, 256 N.W. 404, 65 N.D. 137. 

61. N.D.—State ex rel. Salisbury v. 
Vogel, supra. 

62. Ala.—State ex rel. Moore v. 

Blake, 142 So. 418, 226 Ala. 124. 

63. Ala.—State ex rel. Moore v. 

Blake, supra. 

64. Mass.—^In re Opinion of Justices, 
14 Mass. 470. 

66. Conn.—Alcorn ex rel. Hendrick 
V. Keating, 181 A. 840, 120 Conn. 
427. 

Ind.—^Tudcer v. State, 35 N.E.2d 270, 
218 Ind. 614. 

Mont.—State ex rel. Nagle v. Stafford, 
34 P.2d 372, 97 Mont. 276. 

Tex.—^Denison v. State, Civ.App., 61 
S.W.2d 1017, error refused Denison 
V. State ex rel. Allred, 61 S.W.2d 
1022, 122 Tex. 469. 

Wis.—State ex rel. Martin v. Hell, 7 
N.W.2d 376, 242 Wis. 41—-State ex 
rel. Martin y. Ekern, 280 N.W. 393, 
228 Wis. 645. 

66. Conn.—State ex rel. Byan v. Bai¬ 
ley, 48 A.2d 229, 133 Conn. 40— 
State ex rel. McCarthy v. Watson, 
45 A.2d 716, 132 Conn. 518, 164 
A.L..R. 1238. 


Mont—State ex rel. Nagle v. Stafford, i 
84 P.2d 872, 97 Mont 276. 

Ohio.—State ex rel. McCormick v. 
Raschig, 72 N.E.2d 262, 147 Ohio 
St 622. 

Wis.—State ex rel. Martin v. Hell, 
7 N.W.2d 875, 242 Wis. 41. 

Wyo.—^People ex rel. Warren v. 

Christian, 123 P.2d 368, 58 Wyo. 39. 
59 C.J. p 129 note 56. 

67. Conn.—^Alcorn ex rel. Hendrick 
V. Keating, 181 A. 840, 120 Conn. 
427.- 

S.C.—^Heyward v. Long, 183 S.E. 145, 
178 S.C. 351, 114 A.L.R. 1130. 

59 C.J. P 129 note 56. 

58. Ariz.—State ex rel. Sullivan v. 
Moore, 64 P.2d 809, 49 Ariz. 61. 

Ind.—^Tucker v. State, 36 N.E.2d 270, 
218 Ind. 614. 

Kan.—^Markham v. Cornell, 18 P.2d 
158, 136 Kan. 884. 

59 C.J. p 129 note 57. 

59. Ariz.—State ex rel. Sullivan v. 
Moore, 64 P.2d 809, 49 Ariz. 51. 

Ga.—Stephens v. Reid, 6 S.E.2d 728, 
189 Ga. 372. 

Ky.—^Mullins v. Jones, 162 S.W.2d 
761, 290 Ky. 796. 

N.Y.—Ward v. Curran, 44 N.T.S.2d 
240, 266 App.Div. 524, affirmed 60 
N.E.2d 1023, 291 N.Y. 642. 

59 C.J. p 130 note 83 [a]. 

Vacancy oconrriag prior to specifLed 
ttme before election 
Iowa.—State ex rel. Halbach v. 
Claussen, 250 N.W. 196, 216 Iowa 
1079. 


Kan.—^Markham v. Cornell, 18 P.2d 
158, 136 Kan. 884. 

60. Ind.—^Tucker v. State, 35 N.E.2d 
270, 218 Ind. 614. 

61. Del.—State ex rel. Satterthwaite 
V. Stover, 169 A. 239, 6 W.W.Harr. 
85. 

Ga.—Stanley v. Sims, 195 S.E. 439, 
185 Ga. 618. 

Ind.—^Tucker v. State, 35 N.E.2d 270, 
218 Ind. 614. 

Md.—^Johnson v. Duke, 24 A.2d 304, 
180 Md. 434. 

Mont.—State ex rel. Nagle v. Staf¬ 
ford, 34 P.2d 372, 97 Mont. 275. 

69 C.J. P 129 note 68. 

62. Mont.—^State ex reL Nagle v. 
Stafford, supra. 

63. Begnlar session 

A statute authorizing the Interim 
appointee to hold office until the 
senate shall next convene refers to 
the next regular session of that body. 
—Stanley v. Sims, 196 S.E. 439, 186 
Ga. 618. 

64. Ind.—^Tucker v. State, 35 N.E.2d 
270, 218 Ind. 614. 

Md.—Johnson v. Duke, 24 Au2d 304, 
180 Md. 434. 

59 C.J. p 129 note 58. 

De Jure officer 

Del.—State ex reL Satterthwaite v. 
Stover, 159 A. 239, 5 W.WJHarr. 85. 

65. S.C.—^Heyward v. Long, 183 S.E. 
145, 178 S.C. 361, 114 A.L.R. 1130. 

86 . Cal.—People v. Stratton, 28 Cal. 
382. 
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will not prevent the governor from filling other 
vacancies under such a provision.®^ 

Cause of vacancy. Under constitutional provi¬ 
sions for filling of vacancies in offices caused by 
death, resignation, “or otherwise,” the quoted words 
import vacancies caused by circumstances of the 
same permanent nature as death and resignation,®^ 
and not situations in the nature of leaves of ab¬ 
sence, suspension, or relief from duty resulting in 
temporary vacancies,®® such as those resulting from 
an officer's temporary service in the armed forces.^® 
A statute providing for appointment by governor to 
fill a vacan<y on resignation, does not authorize him 
to fill one created by death or some other cause.^^ 

Concurrence of senate. In accordance with ap¬ 
plicable provisions of law and the circumstances in¬ 
volved, concurrence of the senate may^® or may 
not*^® be necessary. 

c. Vacancies in Farticnlar State Offices 

The foregoing rules have been considered as control- 


81 C.J.S. 

ling with respect to the existence and filling of vacan¬ 
cies In various state offices. 

General rules with respect to the existence and 
filling of vacancies in particular state offices have 
been applied in various cases including the offices of 
adjutant general attorney general banking 
commissioner;^® chairman of highway commis¬ 
sion civil engineer;*^® commissioner of con¬ 
servation;*^® commissioner of motor vehicles;®® 
commissioner of agriculture, labor and industry ;®i 
conservation commissioner;®® director of depart¬ 
ment of industrial relations;®® executive council 
members;®* highway commissioners;®® librarian of 
state library;®® member of board of charities and 
corrections ;®^ member of board of finance con¬ 
trol;®® member of board of revenue;®® member of 
state board of public affairs;®® oil inspector;®! 
public printer;®® railroad commissioner;®® regent 
of education;®* resident physician of insane asy¬ 
lum;®® state auditor,®® commissioner of labor,®^ 
controller,®® governor,®® insurance commissioner,! 
land agent,® lieutenant governor,® prison superin- 


STATE3 


67. Ala.—State, on Inf. of Murphy, 
V. Johnson, 8 So.2d 890, 243 Ala. 
114. 

68. Mont.—Gulllckson v. Mitchell, 
126 P.2d 1106, 113 Mont. 359. 

69. Mont.—Gulllckson v. Mitchell, 
supra. 

Statute held not uaoonstitatlonal 
A statute relating to temporary 
situations has been held not to vio¬ 
late a constitutional provision with 
respect to appointments, if offices are 
vacated by death, resignation, or oth¬ 
erwise.—Gulllckson V. Mitchell, su¬ 
pra. 

70. Mont.—Gulllckson v. Mitchell, 
supra. 

71. R.I.—^In re Railroad Com'rs, 67 
A. 802, 28 R.L 602. 

72. Ga.—Sims v. Tucker, 13 S.E.2d 
778, 191 Ga. 676. 

S.C.—^Heyward v. Long, 183 S.h3. 145, 
178 S.C. 361, 114 A.L.R. 1130. 

Tex.—^Denison v. State, Civ.App., 61 
S.W.2d 1017, error refused Denison 
V. State ex rel. Allred, 61 S.W.2d 
1022, 122 Tex. 459. 

59 C.J. p 129 note 64. 

73. Del.—State ex rel. Satterthwaite 
V. Stover, 159 A. 239, 5 W.W.Harr. 

85. 

Mont.—State ex rel. Nagle v. Stafford, 
34 P.2d 372, 97 Mont. 275. 

Wyo.—^People ex reL Warren v. 
Christian, 123 P.2d 368, 58 Wyo. 
39. 

59 C.J. p 129 note 65. 

74b Del.—State ex rel. Satterthwaite 
V. Stover, 159 A. 239, 5 W.W.Harr. 

86 . 

75. Mont.—GullldESon v. Mitchell, 
126 P.2d 1106, 113 Mont 369. 


76. Pa.—Commonwealth v. Snyder, 
104 A. 494, 261 Pa. 57. 

59 C.J. p 180 note 68. 

77. Tex.—^Denison v. State, Clv.App., 
61 S.W.2d 1017, error refused Den- 
Uson V. State ex rel. Allred, 61 S. 
W.2d 1022, 122 Tex. 459. 

78. Colo.—^Murphy v. People, 242 P. 
57, 78 Colo. 276. 

59 C.J. p 130 note 69. 

79. Minn.—State ex rel. Carlson v. 
Strunk, 18 N.W.2d 457, 219 Minn. 
629. 

80. Conn.—State ex rel. McCarthy v. 
Watson, 46 A.2d 716, 132 Conn. 518, 
164 A.L.R. 1238. 

81. Mont—State ex rel. Nagle v. 
Stafford, 84 P.2d 372, 97 Mont 275. 

82. La.—State ex ret Saint v. Irion, 
125 So. 567, 169 La. 481. 

59 aJ. p 130 note 70. 

83. Ga.—Sims v. Tucker, 13 S.E.2d 
773, 191 Ga. 676—Stanley v. Sims, 
195 S.E. 439, 186 Ga. 518. 

84. Mass.—^In re Opinion of Justices, 
14 Mass. 470. 

59 C.J. p 130 note 71. 

85. N.D.—State ex rel. Salisbury v. 
Vogel, 256 N.W. 404, 65 N.D. 137. 

S.C.—^Heyward v. Long, 183 S.B. 145, 
178 S.C. 861, 114 AL.R. 1130. 

86. Cal.—People v. Stratton, 28 Cal. 
382. 

87. S.D.—State v. Halladay, 219 N. 
W, 126, 62 S.D. 497. 

59 C.J. p 130 note 73. 

88. Conn.—Alcorn ex rel. Hendrick 
V. Keating, 181 A. 840, 120 Conn. 
427. 

89. Ala.—State, on Inf. of Murphy v. 
Johnson, 8 So.2d 890, 248 Ala. 114. 
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90. Okl.—State v. Frame. 134 P. 408, 
38 Okl. 446. 

59 C.J. p 130 note 74. 

91. Kan.—^Barrett v. Duff, 217 P. 918, 
114 Kan. 220. 

Mo.—State v. Stonestreet 12 S.W. 
895, 99 Mo. 361. 

92. Miss.—Kimball v. Alcorn, 45 
Miss. 151. 

59 C.J. p 130 note 76. 

93. R.L—In re Railroad Com'rs, 67 
A. 802, 28 R.L 602. 

94. S.D.—State v. Finnerud, 64 N.W. 
121, 7 S.D. 237. 

95. Cal.—People v. Langdon, 8 Cal. 

1 . 

96. N.H.—^In re Opinion of Justices, 
45 N.H. 590. 

59 C.J. p 130 note 80. 

97. N.T.—^People v. Sohmer, 148 N. 
Y.S. 216, 81 Misc. 293. 

59 C.J. p 130 note 81. 

98. Cal.—^People v. Nye, 98 P. 241, 
9 Cal.App. 148. 

99. Wis.—State ex rel. Martin v. 
Hell, 7 N.W.2d 375, 242 Wis. 41. 

59 C.J. p 130 note 83. 

1 . Miss.—^Broom v. Henry, 100 So. 
602, 136 Miss. 132. 

59 C.J. p 130 note 84. 

2 . Mont.—State v. Page, 50 P. 719, 
20 Mont. 238. 

59 C.J. p 130 note 86. 

3. Neb.—State ex rel. Hunter v. 
Jurgensen, 280 N.W. 886, 135 Neb. 
136, certiorari denied Jurgensen v. 
State of Nebraska, 59 S.Ct. 1047, 
807 U.S. 643, 83 LuEd. 1623. 

N.T.—Ward v. Curran, 44 N.T.S.2d 
240, 266 App.Dlv. 524, affirmed 50 
N.E.2d 1028, 291 N.Y. 642. 
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tendent;^ secretary,® and treasurer;® statute revi- . the office is to preclude the possibility of sl vacancy 


Sion commissioner superintendent of public in¬ 
struction;® superintendent of public works;® tax 
commissioner and trustee of state library 

§ 73. Devolution of OfiBce 

Devolution of the office of governor is discussed 
infra § 74, and of the office of lieutenant governor 
infra § 75. 

§ 74. -Governor 

a. In general 

b. Absence or removal from state 

c. Death or illness 

d. Disability 

c. Failure to qualify 

f. Impeachment or resignation 

a. Ill General 

The purpose of constitutional provisions for the dev- 
olutlon of the office of governor Is to preclude the pos¬ 
sibility of a vacancy in the governorship. 

Notwithstanding constitutional language and lan¬ 
guage in the cases referring to a "vacanc/’ or "va¬ 
cancies” in the office or chair of the governor, 
such office is a continuing one,i® irrespective of 
the particular incumbent^® Public necessity de¬ 
mands that there shall always be someone available 
to fulfill the functions of governor,and the pur¬ 
pose of constitutional provisions for devolution of 


in the governorship.^® 

b. Absence or Eemoval from State 

Constitutional provisions as conslirueci by the courts 
determine what absences of the governor from the state 
effect a devolution of his office on the officer designated 
by the constitution to act In his absence 

There is authority to the effect that the govern¬ 
or’s temporary absence from the state,or his ab¬ 
sence in discharge of a duty imposed by law,i® 
does not effect a devolution of the governship un¬ 
der constitutional provisions for devolution on the 
governor’s absence, particularly in the absence of 
constitutional provision specifying that absence 
should have such effect^® On the other hand, courts 
construing constitutional provisions relating to dev¬ 
olution have held that the governor is “absent” so 
as to effect a devolution whenever he leaves the 
confines of the state,®® and that, while be retains 
his title,2i his powers as governor become dor¬ 
mant when he crosses the state line.®® Similarly, 
"absence from the state” within a constitution re¬ 
lating to devolution of the governor’s office has been 
held to mean being out of the state for any pe¬ 
riod of time,®® the purpose of the quoted words 
being to have someone in the state at all times ca¬ 
pable of performing the duties and exercising the 
powers of the office of governor.^^ 

**Removal** from state. Under constitutional pro¬ 
visions for devolution of the office on “removal” of 


Wis.—state ex rel. Martin v. Ekem, 
280 N.W. 893. 228 Wis. 646. 

69 C.J. p 130 note 86. 

4. ISr.C. —State’s Prison v. Day, 32 

S.E. 748, 124 N.a 362, 46 L.R.A. 
295. 

69 C.J. p 130 note 87. 

5. La.—State v. Herron, 24 La.Ann. 
432. 

Mo.—State v. Ewlnsr, 17 Mo. 616. 

59 C.J. p 130 note 88. 

6. Wyo.—State v. Brooks, 84 P. 488, 
14 Wyo. 393, 6 L.R.A.,N.S., 750. 

7. Conn.—State ex rel. Ryan v. Bai¬ 
ley, 48 A.2d 229, 133 Conn. 40. 

8 . Elan.—^Markham v. Cornell, 18 P. 
2d 158, 136 Elan. 884. 

59 C.J. p 130 note 90. 

9. Ohio.—State ex rel. McCormick 
V. Rascbigr, 72 N.E.2d 262, 147 Ohio 
St. 522. 

la Ariz.—State ex rel. Sullivan v. 

Moore, 64 P.2d 809, 49 Ariz. 51. 
Mich.—Attorney General v. Oakman, 
86 N.W. 151, 126 Mich. 717, 86 
Am.S.R. 574. 

11 . Cal.—People v. Sanderson, 80 
Cal. 160. 


12. Wis.—State ex rel. Martin v. 
Hell, 7 N.W.Sd 375, 242 Wis. 41. 

Vacancy oonstmed 
Chair of governor Is “vacant” 
when he is absent from state or un¬ 
der such disability, permanent or 
temporary, that substitute is needed 
to discharge his offlcial duties, and 
like vacancy exists in chair of presi¬ 
dent of senate when he is also dis¬ 
abled.—^In re Opinion of the Justices, 
177 A. 655, 87 N.H. 489. 

13. Mont.—State ex rel. Matson ▼. 
O’Hem, 66 P.2d 619, 104 Mont 126. 

S.D.—State v. Halladay, 219 N.W. 
125, 52 S.D. 497. 

14. Mont—State ex rel. Matson v. 
O’Hern, 65 P.2d 619, 104 Mont 126. 

59 C.J. p 131 note 94. 

‘•When, one inoumbent moves out 
of the office, the powers, functions, 
and duties devolve upon another.”— 
State ex rel. Matson v. O’Hern, supra. 

Word '*tenu,” within constitution 
providing that under certain condi¬ 
tions duties and emoluments of office 
of governor for residue of term shall 
devolve on a specified officer, applies 
to the office of the governor and not 
to the incumbent thereof.—State ex 

1011 


rel. Laxney v. Mitchell, 84 P.2d 869, 
97 Mont. 252. 

15. Okl.—^Ex paxte Mawlxins, 136 P. 
991, 10 Okl.Cr. 396. 

16. Wis.—State ex rel. Martin v. 
Hell, 7 N.W.2d 875, 242 Wis. 41. 

I 69 C.J. p 131 note 97. 

17. Kan.—^Markliam v. Cornell, 18 
P.2dl58, 136 Kan. 884. 

N.J.—In re An Act Concerning Al¬ 
coholic Beverages, 31 A..2d 837, 130 
N.J.Law 123. 

69 C.J. p 131 note 98. 

18. Mo.—State v. Walkier, 78 Mo. 
189. 

19. Kan.—^Markliam v. Cornell, 18 P. 
2d 168, 136 Kazi. 884. 

20. Miss.—^Montgomery v. Cleveland, 
98 So. Ill, 543, 134 Miss. 132, 32 
A.L.R. 1151. 

59 C.J. p 181 note 1 

21. Okl.—Ex psLrte Hawlclns, 186 P. 
991, 10 Okl.C!r. 396. 

22. Okl.—^Ex pajite Hawkins, supra. 
59 C.J. p 131 note S. 

23. Ark.—Walls v. Hall, 154 S.W.2d 
678. 202 ArL 999, 136 A.L.R. 1047. 

24. Ark.—Walls v. HaU, supra. 
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the governor from the state, devolution occurs on 
the "absence” of the govemor.26 

Devolution on lieutenant governor. Under con¬ 
stitutional provisions to the effect that, during the 
governor’s absence from the state, the lieutenant 
governor shall discharge the duties of the office 
until the governor is able to resume his duties, 
on the governor’s absence the functions of such of¬ 
fice are vested in the lieutenant governor, if the 
latter is then within the state and able to perform 
the duties of governor and, where the consti¬ 
tution devolves the functions of the office on the 
lieutenant governor on removal of the governor 
from the state, the lieutenant governor becomes both 
de facto27 and de jure^s governor until the return 
of the absent governor. 

Where a temporary absence is not regarded as 
effecting a devolution, in order to bring about a 
devolution there must be an effective absence, that 
is, such absence as takes it entirely out of the 
range of possibility for the governor to exercise 
any control over the affairs of the state ,2 9 and there 
must be a real emergency threatening the public wel- 
fare.2^> Except in extraordinary circumstances 
where such action would result in manifest danger 
to the public welfare, the lieutenant governor should 
communicate with the absent governor before as¬ 
suming his powers and duties,3i and he should 
publicly announce, and openly display, an inten¬ 
tion to assume such powers and duties.S2 

On president of senate; speaker of house. Under 
a constitution so providing, on the absence of the 
governor from the state the powers and duties of 
nis office devolve on the president of the senate tm- 
til the absent governor shall return,83 and on the 
speaker of the house in the absence of the presi¬ 
dent of the senate,34 even though the senate has 


elected a president pro tempore.35 

On secretary of state. Where the constitution 
designates the secretary of state as acting governor 
in the governor’s absence, in the event of such ab¬ 
sence tihe powers and duties of the office devolve 
on the secretary of state.33 

Impeachment^ provisions compared. Constitu¬ 
tional provisions for devolution of the office on im¬ 
peachment of the governor, considered infra sub¬ 
division f of this section, have been construed as in 
pari materia with provisions relating to devolution 
on the governor’s absence to the extent that the two 
provisions form part of a single scheme of govern¬ 
ment,37 but independent therefrom in so far as 
each provides for a different state of affairs.33 

Notice of absence cmd return. Orderly procedure 
has been held to require the governor to notify tihe 
acting governor, and through him the people, of the 
governor’s “absence” from, and “return” to, the 
state, so that the beginning and end of the acting 
governor’s right to exercise the executive powers 
and duties shall be made public.3» Return con¬ 
templates that the governor comes back to the state 
and advises his pro tempore successor that he is 
ready to resume his executive powers and duties.^® 

c. Death or Illness 

The death or Illness of the governor will effect a 
tfevolutlon of office under constitutions so providing. 

Under constitutions providing that, on the death 
of the governor, the powers and duties of the gov¬ 
ernorship shall devolve on another designated offi¬ 
cer, the governor’s death does not create a va¬ 
cancy in the office to be filled by election, as con¬ 
sidered supra § 72 a, but for the remainder of the 
term the governorship devolves on the officer desig- 
nated,4i such as the lieutenant govemor^2 qj- secre- 


hS. Okl.—^Ex parte Crump, 136 P. 
428, 10 Okl.Cr. 133, 47 L.R.A.,N.S.. 
1036. 

60 C.J. p 131 note 6. 

26. Ark.—Walls v. Hall, 154 S.W.2d 
678. 202 Ark. 099, 136 A.L.R. 1047. 

Miss.—^Montgromery v. Cleveland, 98 
So. Ill, 134 Miss. 132, 32 A.L..R. 
1151. 

27. Okl.—Ex parte Crump, 135 P. 
428, 10 Okl.Cr. 133, 47 L.II.A..N.S., 
1036. 

28. Okl.—^Ex parte Grump, supra. 

29. Kan.—Markham v. Cornell, 18 P. 
2d 158, 136 Kan. 884. 

30. Kan.—Markham v. Cornell, su¬ 
pra. 

31. Kan.—^Markham v. Cornell, su¬ 
pra. 

32. Elan.—Markham v. Cornell, su¬ 
pra. 


33. H.J.—^In re An Act Concemlngr 
Alcoholic Beverages, 31 A.2d 837, 
130 N.J.Law 123. 

34. N.H.—^In re Opinion of the Jus¬ 
tices, 177 A. 666, 87 N.H. 489. 

36. N.H—^In re Opinion of the Jus¬ 
tices, supra. 

36. Ariz.—^McCluskey v. Hunter, 266 
P. 18, 38 Ariz. 513. 

37. Okl.—Fitzpatrick v. McAlister, 
248 P. 669, 121 Okl. 83, followed In 
Robertson v. State Election Board 
of Oklahoma, 248 P. 688, 121 OkL 
99. 

3& Okl.—^Fitzpatrick v. McAlister, 
248 P. 669, 121 Okl. 83, followed in 
Robertson v. State Election Board 
of Oklahoma, 248 P. 583, 121 Okl. 
99. 

39i N.J.—iln re An Act Concerning 
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Alcoholic Beverages, 81 A.2d 837, 
130 N.J.Law 123. 

Sight of people never to be with¬ 
out a governor, or another legally 
exercising his power and performing 
his duties, is a fundamental right 
which becomes meaningful only when 
the people know that the governor la 
in the state and exercising his pow¬ 
ers and duties.—In re An Act Con¬ 
cerning Alcoholic Beverages, supra. 

40. N.J.—^In re An Act Concerning 
Alcoholic Beverages, supra. 


42. Wis.—State ex reL 
Hell, supra. 

59 aj. p 181 note 17. 


Martin 


41. Ariz.—State ex rel. De Concini 
V. Garvey, 196 P.2d 163, 67 Ariz. 
804. 

Wis.—State ex rel. Martin v. Hell, 7 
N.W.2d 376, 242 Wis. 41. 
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tary of state,^3 who becomes entitled to the emol¬ 
uments of the office of governor,^^ and is empow¬ 
ered to perform all the duties of that office,^5 but 
does not become vested with the governor’s office 
itself^® The officer on whom the governorship de¬ 
volves has been held entitled to serve as govern¬ 
or for the unexpired term of the former governor, 
even though such officer’s own term expired be¬ 
fore tihat for which the previous governor was elect- 
cd.^*^ Provisions governing devolution of office on 
the death of the governor have been construed to 
apply in the case of the death of a governor-elect^® 

Illness. Under constitutional provisions that 
•‘whenever the chair of the governor shall become 
vacant, by reason of his death, absence from the 
state, or otherwise,” the officer designated by the 
constitution, during such vacancy, shall have and 
exercise all powers and authorities of the govern¬ 
or, the word “otherwise” includes the governor’s 
physical disability or illness,^® and during such ill¬ 
ness the designated officer is under a mandatory duty 
to assume the governorship.50 

d. Disability 

Disability, within constitutional provisions for dev¬ 
olution of the offlco of governor, has been held to be 
any cause, whether mental, physical, or legal which 
operates to disqualify one to perform the dirties of the 
office. 

The "disability” of the governor contemplated by 
a constitution providing for devolution of his du¬ 
ties has been held to be any cause, whether mental, 
physical, or legal, which operates to disqualify him 
to perform the duties of his office,and to include 
a disability existing before, or accruing after, his 
election.®* Under constitutional provisions for dev¬ 
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olution of the functions of the governorship in enu¬ 
merated contingencies, or in case of “other disa¬ 
bility of the governor,” the words “other disability” 
mean something attaching to the person of the gov¬ 
ernor wthich prevents his functioning,®* other than 
the things previously enumerated,®^ and it has been 
held that there can be no such disability with respect 
to one not yet governor.®® 

Disability within a provision for devolution of 
the office of governor has been held to include his 
lack of residential qualifications,®® or his ceasing 
to be a qualified elector of the state,®*^ as where he 
is convicted of a felony,®® in a federal court,®® 
even though 2 in appeal has been taken.®® In such 
cases the office devolves on the officer designated 
by the constitution for the residue of the term 
for which the disqualified governor was elected,®1 
or until the disability is removed.®* In the absence 
of constitutional provision making the governor’s 
absence from the state an occasion for devolution a 
temporary absence of the governor cannot be con¬ 
strued as “other disability.”®® 

e. Failure to Qualify 

Failure to qualify within constitutional provisions for 
devolution of the governorship refers to faiiure to give 
requisite bond and take the prescribed oath of office and 
does not apply where one Is not legally elected governor 
because of Ineligibility for office. 

Constitutional provisions for devolution of the 
powers, duties, and emoluments of the governor¬ 
ship where there is a “failure to qualify” on the 
part of the governor-elect are intended to cover 
a case where there is a failure to give the requi¬ 
site bond and take the prescribed oath of office,®^ 
and do not apply to the case of a governor not le- 


43. Ariz.—State ex reL De Condui 
V. Garvey, 196 P.2d 163, 67 Ariz. 
304. 

59 C.J. p 131 note 18. 

44. Nev.—State v. La Grave, 45 P. 
243, 23 Nev. 216, 36 L.RJL 233. 

Or.—Chadwick v. Earhart, 4 P. 1180, 
11 Or, 389. 

45. Aiiz.—State ex rel. De Concini 
V. Garvey, 196 P.2d 163, 67 Ariz. 
304. 

46. Ariz.—State ex rel. De Concini 
V. Garvey, supra. 

47. Or.—State v. Olcott, 187 P. 286, 
94 Or. 633. 

48. Wis.—State ex rel. Martin v. 
Hell, 7 N.W,2d 376. 242 Wis. 4L 

49. N-BL—^Attorney General v. Tag- 
grart. 29 A. 1027, 66 N.H. 362. 25 
L.R.A. 613. 

BO. N’.H.—^Attorney General v. Tagr- 
grart, supra. 

69 GLJ. p 132 note 22. 


Bl- N.D.—State ex rel. Olson v. 
Langrer. 266 N.W. 377, 65 N.D. 68. 

52. N.D.—State ex rel. Sathre v. 
Hoodie, 268 N.W. 658, 66 N.D. 
340. 

53- W.Va.—Carr v. Wilson, 9 S.B. 31, 
32 W.Va. 419, 3 L.R.A. 64. 

59 aJ. p 132 note 25. 

Physical disability under “otherwise" 
clause see supra subdivision c of 
this section. 

54. W.Va.—Carr t. Wilson, supra. 

55. W.Va.—Carr v. Wilson, supra. 

59 C.J. p 132 note 27. 

56. N'.D.—State ex rel. Sathre v. 
Hoodie, 258 N.W. 558, 66 N.D. 340. 

57. N.D.—State ex rel. Olson v. Lan- 
grer, 266 N.W. 377, 65 N.D. 68. 

58. N.D.—State ex rel. Olson v. Lan- 
grer, supra. 

59. N.D.—State ex rel. Olson v. Lan- 
gret, supra.'' 
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60. N.D.—State ex rel. Olson v. Lan¬ 
ier, supra. 

6L N.D.—State ex reL Olson v. Lan- 
grer, supra. 

DisqnallflcatioxL of gfoveruor-eleot 
In event of disqualification of grov- 
ernor-elect, election and qualification 
of lieutenant grovemor supply **suc- 
cessor” to former governor or acting 
governor, and powers and duties of 
office of governor devolve on lieuten¬ 
ant governor for remainder of term 
for which disqualified governor elect 
was chosen.—State ex rel. Sathre 
V. Hoodie, 268 N.W. 658, 66 N.D. 340. 

62. N.D.—State ex rel. Olson v. Lan- 
ger. 266 N.W. 377, 66 N.D. 68, 

63. Ean.—'Markham v. Cornell, 18 P. 
2d 168, 136 Ean. 884. 

64. Neb.—State v. Boyd, 48 N.W. 
739, 51 N.W. 602, 31 Neb. 682, re¬ 
versed on other grounds 12 S.CL 
376. 143 U.S. 136, 36 L.Ed. 108. 
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gaily elected because of ineligibility for office, 
or where the legislature has failed officially to de¬ 
clare anyone elected governor.®® 

f. Impeachment or Eesignation 

Under constitutional provisions for devolution, on the 
Impeachment or resignation of the governor the powers, 
duties, and emoluments of his office devolve on the of¬ 
ficers designated by the constitution. 

Under constitutions providing that on impeach¬ 
ment of the governor his office, or the powers and 
duties thereof, shall devolve on another designated 
officer, impeachment of the governor does not cre¬ 
ate a vacancy in the governorship, as considered su¬ 
pra § 72, but the impeachment suspends the func¬ 
tions of the impeached govemor,®^ and such func¬ 
tions automatically®® devolve on the other officer 
designated,®® such as the lieutenant governor^® or 
secretary of state,^^ who becomes governor from 
the time of impeachment'^® and continues as such 
during the trial thereof.^® 

Resignation. Under constitutions so providing 
the powers, duties, and emoluments of the office of 
governor on his resignation devolve on the lieuten¬ 
ant governor^^ for the residue of the governor’s 
term.75 Under constitutional provisions for devolu¬ 
tion of the office on the president of the senate, 
on resignation of the governor, the president of the 
senate does not become the governor,^® but re¬ 
tains his de jure office as president of the senate,^^ 
and in such capacity, and not as governor de jure, 
exercises the powers of the office of governor^® 
during the existence of the vacancy and continu¬ 
ance of his term as president of the senate.^® 
Where the constitution provides that in case of such 
president’s resignation the powers, duties, and emol¬ 
uments of governor shall devolve on the speaker of 


the house, on such president’s resignation from the 
senate, the speaker has the right to act as govern¬ 
or.®® 

§ 75 , -Lieutenant Governor 

On devolution of the governorship on the lieutenant 
governor he continues to remain such while exercising 
the powers and performing the duties of governor. In 
the absence of the lieutenant governor the office of gov¬ 
ernor devolves on such other officers as are designated 
by the constitution. 

On the occurrence of any of the contingencies 
specified by tihe constitution for devolution of the 
powers, duties, and emoluments of the office of gov¬ 
ernor on the lieutenant governor, there is no va¬ 
cancy in the office of lieutenant governor, as con¬ 
sidered supra § 72, but he performs the duties of 
governor in his own original capacity as lieutenant 
governor.®! Under constitutions providing that, 
when the lieutenant governor shall hold the office 
of governor, the president pro tempore of the sen¬ 
ate shall perform the duties of lieutenant governor, 
where following the governor’s resignation the func¬ 
tions of his office devolve on the lieutenant govern¬ 
or, the president pro tempore does not become lieu¬ 
tenant governor de jure,®® but merely acts as lieu¬ 
tenant governor during his incumbency of the presi¬ 
dency pro tempore,®® and, on election of a new pres¬ 
ident pro tempore, such newly elected president re¬ 
places the previous incumbent as acting lieutenant 
governor.®^ Under such a provision the lieutenant 
governor acting as governor does not hold two of¬ 
fices.®® 

Under some constitutional provisions, where both 
the governor and lieutenant governor are absent 
from the state the powers and duties of the governor 
devolve on the president of the senate, as the act- 


Failure to Qualify: 

As constituting: ^‘disability" result¬ 
ing: in devolution see supra sub¬ 
division d of this section. 

As creating: vacancy see infra S 76. 

65. Neb.—State v. Boyd, supra. 

66 . W.Va.—Carr v. Wilson, 9 S.B3. 
81, 82 W.Va. 419, 8 LuR.A. 64. 

59 C.J. p 132 note 82. 

67. Neb.—^In re Opinion of Judg:es, 
3 Neb. 468. 

59 C.X p 132 note 36. 

68 . Okl.—Fitzpatrick v. McAlister. 
248 P. 569, 121 Okl. 83» followed 
in Robertson v. State Election 
Board of Oklalioma, 248 P. 683, 
121 Okl. 99. 

69. Neb.—^In re Opinion of the Judg:- 
es, 8 Neb. 468. 

Okl.—State v. Chambers, 220 P. 890, 
96 Okl. 78, 30 A.L.H. 1144. 

76. Okl.—State v. Chambers, supra. 
69 aj. p 132 note 89. 


71. Neb.—^In re Opinion of the 
Judg:es, 3 Neb. 463. 

72. Neb.—^In re Opinion of the Judgr- 
es, supra. 

73. Neb.—^In re Opinion of the Judg:- 
es, supra. 

Okl.—State v. Chambers, 220 P. 890, 
96 Okl. 78, 30 A,L,.Il. 1144. 

74. Mont.—State ex rel. Nag:le v. 
Stafford, 34 P.2d 372, 97 Mont. 276 
—State ex rel. Lamey v. Mitchell, 
84 P.2d 369, 97 Mont 262. 

Besigraatioxi of holdover ffovemor 
Qa.—^Thompson v. Talmadg:e, 41 S.B. 
2d 883, 201 Oa. 867. 

75. Mont—State ex rel. Nag:le v. 
Stafford, 34 P.2d 372, 97 Mont 275. 

76. Ark.—Futrell v. Oldham, 156 S. 
W. 502, 107 Ark. 336, Ann.Cas.l916A 
571, 

N.J.—State V, Heller, 42 A. 166, 68 
N.J.Liaw 105, 57 UltA. 312. ] 
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77. N.J.—State v. Heller, supra. 

78. N.J.—State v. Heller, supra. 

79. Ark.—^Futrell v. Oldham, 165 S. 
W. 602, 107 Ark. 386, Ann.Cas.l915A 
671. 

69 C.J. p 132 note 48. 

80. N.J.—State v. Holler, 42 A. 166, 
63 N.J.Law 106, 67 L..R.A. 812. 

81. Mont—State ex rel. Liamey v. 
Mitchell, 34 P.2d 869, 97 Mont 262. 

Wis.—State ex rel. Martin v. Ekern, 
280 N.W. 393, 228 Wis. 646. 

69 C.J. p 138 note 49. 

82. Colo.—^People v. Comforth, 81 
P. 871, 34 Colo. 107. 

83. Colo.—People v. Comforth, su¬ 
pra. 

84. Colo.—People ▼. Comforth, su¬ 
pra. 

86 . Mont—State ex rel. Lamey v.. 
MitcOiell, 84 P.2d 369, 97 Mont 262. 
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ing governor,8® and in case of his absence or in¬ 
capacity on the speaker of the assembly.®^ Under 
particular constitutional provisions it has been held 
that the temporary president of the senate does not 
succeed to the office of the lieutenant governor on 
his death.®® 

§ 76. Qualification 

a. In general 

b. Oath 

c. Bond 

d. Failure to qualify 
a. In General 

Where the legislature has power to create an office it 
also has power to prescribe the qualifications therefor; 
but the legislature cannot add to the qualifications pre¬ 
scribed by the constitution. 

Where the constitution prescribes the formalities 
of qualification, the legislature cannot add there¬ 
to.®® Where the legislature has the power to create 
an office, it also has the power to impose reasonable 
conditions precedent to the holding thereof.®® Be¬ 
fore assuming the duties of Hiis office, a state offi¬ 
cer should comply with the formalities of qualifica¬ 
tion prescribed by law,®i but no formalities of qual¬ 
ification are necessary other than those prescribed 
by law.®® Qualification after a statute creating the 
office has become a law, but prior to its operative 
date, is not objectionable as premature.®® 

When an officer succeeds himself he should re- 
qualify.®^ 


b. Oath 

Under constitutions so providing a state officer Is 
required to take an oath as a qualification for office, 
and, where required by law an officer should take the 
oath of office before assuming his duties. 

Under constitutions so providing, state officers 
are required to take prescribed oaths.®® Under 
the rule that the legislature may not add to formal¬ 
ities of qualification required by the constitution, 
it may not require the taking of an additional oath 
which qualifies the oath prescribed by the consti¬ 
tution;®® but a statute requiring an officer to take 
an oath to perform his duties according to law has 
been held not invalid as violating requirements that 
officers take the constitutional oath.®^ One who is 
not a state officer cannot object to a statute re¬ 
quiring him to take an oath of allegiance on the 
ground that it violates the constitutional provision 
requiring oaths for state officers.®® Where required 
by law, an officer should take the oath of office be¬ 
fore assuming his duties.®® 

On the taking of the oath, a person who has been 
duly selected or appointed and is otherwise quali- 
' fied for a state office ordinarily becomes qualified to 
act,i although the mere qualification of a person as 
a state officer by taking the oath before his title 
to the office has been perfected by the observance 
of all the prescribed formalities of the election will 
not entitle him to assume the office.® 

On devolution of office. Where an officer becomes 
acting governor under a constitutional provision 
for devolution of office it has been held that he 


86 . Ark.—Walls v. Hall, 164 S.W.2d 
673, 202 Ark. 999, 136 A.L 1 .R. 1047 
—State ex rel. Dudley v. Lyon, 88 
S.W.2d 823, 191 Ark. 1008. 

87. Ark.—Walls v. Hall, 164 S.W. 
2d 573, 202 Ark. 999, 136 A.L.R. 
1047—State ex rel. Dudley v. Lyon, 
88 S.W.2d 823, 191 Ark. 1008. 

88 . N.T.—Ward v. Curran, 44 N.T.S. 
2d 240, 266 App.Div. 524, affirmed 
50 N.B.2d 1023, 291 N.Y. 642. 

89. Md.—^Thomas v. Owens, 4 Md. 
189. 

N.J.—Imbrie v. Marsh, 71 A.2d 362, 
3 N.J. 678, 18 A.L.R.2d 241. 
Qualification in sense of attributes 
and faculties necessary for eligibil¬ 
ity to office see supra $ 67. 

90. Nev.—State v. Laughton, 8 P. 
344, 19 Nev. 202. 

91. Utah.—State ex rel. Stain v. 
Christensen, 36 P.2d 776, 84 Utah 
186. 

59 C.J. P 133 note 62. 

92. S.C.—Ex parte Smith, 8 S.C. 496. 


93. Arlz.—^Dunbar v. Cronin, 164 P. 
447, 18 Arlz. 583. 

59 C.J. p 133 note 67. 

94. La.—State v. Powell, 4 So, 447, 
40 La.Ann. 241. 

59 C.J. p 133 note 66. 

95. N.J.—^Imbrie v. Marsh, 68 A,2d 
761, 5 N.J.Super. 239, affirmed 71 
A2d 362, 3 N.J. 578, 18 A.L.R.2d 
241. 

To support oonstitutloxi 
Under constitutional requirement 
that all members of the legislature 
and all executive and judicial officers 
of the several states shall take an 
oath to support the constitution, the 
constitution, alone, as it is written, 
is the sole test, and support of an 
act of congress or any law promul- 
grated by any other federal official or 
any court decision is not required.— 
Wuebker v. James, 58 N.T.S.2d 671. 
Oath prescribed for TTnited States 
service 

The oath prescribed by congress 
for any person elected or appointed 
to any office of honor or profit in 
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the *‘clvil, military, or naval service 
of the United States” except the pres¬ 
ident, has no application to officers 
of the states, or any subdivision 
thereof.—^Van Hodge v. State, 191 S. 
W.2d 24, 149 Tex.Cr. 64. 

98. N.J.—Imbrie v. Marsh, 71 A.2d 

352, 3 N.J. 578, 18 A.L.R.2d 241. 

97. Tex.—^Neff v. Elgin, Clv.App., 270 
S.W. 873. 

59 C.J. p 133 note 61. 

98. N.J.—^Thorp v. Board of Trus¬ 
tees of Schools for Industrial 
Education of Newark, 79 A.2d 462, 
6 N.J. 498, vacated on ground ques¬ 
tion had become moot 72 S.Ct. 35, 
342 U.S. 803, 96 L.Ed. 608. 

99. N.J.—^Imbrie v. Marsh, 68 A.2d 
761, 5 N.J.Super. 239, affirmed 71 
A.2d 352, 8 N.J. 678, 18 A.L.R.2d 
241. 

59 C.J. p 133 note 68. 

1 . Mont.—State v. Uotila, 229 P. 
724, 71 Mont. 361. 

8 . W.Va.—Carr v. Wilson, 9 S.B. 

31, 32 W.Va. 419, 32 L.R.A. 64. 

I 59 C.J. P 133 note 70. 
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need not take a qualifying oath other than, or in 
addition to, the oath he took to perform his duties,® 
but it has otherwise been held that he must take 
the statutory oath of the governor’s office.'* 
Administration of the oath should be by one au¬ 
thorized to act in such respect.® 

Filing oath. An officer should file his oath with¬ 
in the time set by statute,® but is entitled to act 
prior to filing his oath where the time limited for 
such filing has not yet expired.^ 

c. Bond 

Constitutional requirements that state officers give 
bonds for faithful performance of their duties must be 
complied with; and, in the absence of such requirements, 
the legislature may provide that bonds be given. 

Where the constitution so requires, all constitu¬ 
tional state officers must give a bond for the faith¬ 
ful performance of their duties,® and the legisla¬ 
ture is without power to nullify such a mandatory 
provision.® In the absence of any constitutional 
provisions for bonds, it has been held that the legis¬ 
lature may require that a state officer intrusted with 
public moneys give a bond as an assurance for the 
faithful accounting of such moneys,under the po¬ 
lice power of the state^i or under constitutional 
provisions requiring the state treasurer to perform 
the duties prescribed by law;!® and it has also been 
held that the legislature may declare his office va¬ 
cant,!® or forfeited, as discussed infra § 78, for fail¬ 


ure to furnish such bond within a specified time. 
Where the legislature has power to create an office 
it, ordinarily, has power to require that officers 
thereof give a bond.!* 

Where required by law, a state officer in order to- 
qualify must, before assuming the duties of his of¬ 
fice,!® give a bond,!® approved by the proper au¬ 
thorities,! ^ with such sureties thereon as may be re¬ 
quired under applicable statutory or constitutional 
provision.!® The legislature may require that such 
bond shall be kept good,!® and properly provide that 
on failure to keep the bond good the office shall be¬ 
come vacant.®® 

Under statutes requiring the govemor^s approval 
of the bond of an officer elect, the governor can 
pass on the sufficiency or insufficiency of the bond.®! 
If the bond is found insufficient, the governor must" 
notify such officer to appear and give a new bond 
within the time stipulated by statute,®® and, in the 
absence of the required notice, the governor’s failure 
to approve the bond will not prevent due qualifi¬ 
cation of the officer.®® 

d. Failure to Qualify 

The failure of an officer to qualify does not necessar¬ 
ily create a vacancy In the office, but may have such ef¬ 
fect under a statute so providing. 

The failure of an officer to qualify does not neces¬ 
sarily create a vacancy in the office,®* since the for- 


8 . Ark.—Walls v. Hall, 164 S.W.2d 
673, 202 Ark. 999, 136 A.L.IL 1047. 
lk£e.—^In re Opinion of Justices, 70 Me. 
670. 

4. N. J.—^In re An Act Concerning Al¬ 
coholic Beverases, 81 A.2d 837, 130 
N.J.Law 123. 

6 . Ind.—^Bansemer v. Mace, 18 Ind. 

27, 81 Am.D. 344. 

59 C.J. p 133 note 71. 

6 . Mont—State v. Uotila, 229 P. 724, 
71 Mont 351. 

N.D.—State v. Cahill, 193 N.W. 938, 
49 N.D. 895. 

7. Mont.—State v. Uotila, 229 P. 
724, 71 Mont 351. 

8 . Neb.—^Laverty v. Cochran, 271 N. 
W. 864, 132 Neb. 118. 

9. Neb.—^Laverty v. Cochran, supra. 

10. Utah.—State ex rel. Stain v. 

Christensen, 36 P.2d 776, 84 Utah 
186. 

11. Utah.—State ex rel. Stain v. 

Christensen, suprcu 

12. Utah.—State ex rel. Stain v. 

Christensen, supra. ' 

18. Utah.—State ex ret Stain v. 

Christensen, supra. 

Statate held oonstltatlonaa 
Utah.—State ex ret Stain v, Chris¬ 
tensen, supra. 


I4h Nev.—State v. Laugrhton, 8 P. 

344, 19 Nev. 202. 

15. Utah.—State ex rel. Stain v. 

Christensen, 86 P.2d 775, 84 Utah 

186. 

le. Utah.—State ex rel. Stain v. 

Christensen, supra. 

69 C.J. p 134 note 76. 

Necessity for new bond 

(1) Under constitutional and statu¬ 
tory provisions for holding: over un¬ 
til a successor is appointed and qual¬ 
ified, and express provision that the 
liability on the original bond shall 
continue as long as the bonded officer 
holds office, an incumbent, who is 
holding over until his successor 
should be appointed and qualified, 
is not required to file a new bond, 
since surety on original bond must 
be presumed to have executed it with 
law in mind, and to have aasumed 
liability equal to possible duration 
of officer's tenure in office.—State ex 
reL Nagle v. Stafford, 84 P.2d 872, 
97 Mont. 275. 

(2) An incumbent who is reap¬ 
pointed to succeed himself but falls 
to file a new official bond as required 
by statute is, however, held not enti¬ 
tled to hold office where a successor 
has been appointed and qualified, and 
this is true notwithstanding such In¬ 
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cumbent's reappointment has been- 
confirmed by senate and his surety 
has furnished a new bond which has 
never been filed.—State ex rel. Nagle 
V. Stafford, 43 P.2d 636, 99 Mont. 88. 
Duty of treasurer 
Statute requiring the state treasur¬ 
er to give bond, premium of which 
shall be paid by state, does not make 
it the duty of state board of sup¬ 
plies and purchase, instead of treas¬ 
urer himself, to secure such bond.— 
State ex rel. Stain v. Christensen, 35- 
P.2d 776, 84 Utah 186. 

17. Ariz.—Dunbar v. Cronin, 164 P. 
447, 18 Ariz. 683. 

59 C.J. p 134 note 76. 

18. Cal.—San Luis Obispo County v. 
Murphy, 123 P. 808, 162 Cal. 688, 
Ann.Cas.l913D 712. 

59 C.J. p 134 note 77. 

19. Nev.—State v. liaughton, 8 P.- 
344, 19 Nev. 202. 

20. Nev.—State v. Laughton, supra 

21. Miss.—^Broom v. Henry, 100 So.. 
602, 186 Miss. 182. 

69 C.J. p 134 note 79. 

22. Miss.—Broom v. Henry, supra. 

23. Miss.—^Broom v. Henry, supra. 

24. Cal.—^People v. Whitman, 10 Cal.. 
38. 

69 C.J. p 180 notes 84 EaL 85. 
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mer incumbent holds over until a new officer is I ute it may not be dianged by the appointing pow- 


^lected or appointed and qualifies, as indicated in¬ 
fra § 77. Wiere the statute so provides, the failure 
to qualify within the time limited creates a vacancy 
in the office.^^ 

§ 77. Term of OfHce or Emplo3mient and 

Holding Over 

a. Term of office or employment 

b. Holding Over 

tL Term of Office or Employm^t 

(1) In general 

(2) Deputies and assistants 

(3) Agents and employees 

(1) In General 

General rules control with respect to the term of a 
•state officer. Subject to constitutional limitations the 
term may be fixed, or be dependent on the pleasure of 
the appointing authority, and shall begin and end at the 
time prescribed by law. 

General rules control, in the absence of a provi¬ 
sion to the contrary, with respect to the term of 
office of state officers.^^ In the absence of consti¬ 
tutional restrictions the legislature having the pow¬ 
er to create an office may fix the term thereof.27 
If the term of office is fixed or limited by the con¬ 
stitution the legislature may not fix a different 
term.28 Where the term of office is fixed by stat¬ 


er.29 

The terms of state officers begin^o and end^i at 
the time prescribed by law. Under a statute pro¬ 
viding for the appointment of a state officer without 
providing for any term it has been held that he can¬ 
not be appointed for a term to extend beyond the 
term of the appointing authority.®^ 

Where no term is fixed by law, a state officer 
serves at the will or pleasure of the appointing au- 
thority,88 particularly where a statute so provides,®^ 
as does an officer, appointed under a statute provid¬ 
ing for a specified term unless sooner removed by 
the appointing authority.86 In the absence of a 
constitutional provision requiring the legislature, 
in the creation of a statutory office, to prescribe 
fixed and definite terms the legislature, may pro¬ 
vide that the office shall be held during the pleas¬ 
ure of the appointing power.86 Where the con¬ 
stitution creates a state office and leaves the term 
tmdefined and unlimited the officer holds during 
good behavior, subject to the power of the legisla¬ 
ture to limit the term.®^ 

In the absence of constitutional limitations the 
legislature may secure a state officer in his tenure 
during the period for which he was elected, ®8 and 
may provide for leave of absence without loss of 
tenure,®® such as leave of absence to perform ac- 


Vacancles grenerally see supra $ 72. 
as. Utah.—State ex rel. Stain v. 
Uhristensen, 35 P.2d 775, 84 Utah 
185. 

59 C.J. p 134 note 86. 

ae. N.D.—State v. Robinson, 160 N. 

W. 514, 36 N.D. 417. 

59 C.J. p 134 note 89 

87. Ohio.—State ex rel. McUormlck 
V. Raschlg, 72 N.E.2d 262, 147 Ohio 
St 622. 

R. I.—^Eaton v. Town’ Uouncll of War¬ 
ren, 161 A. 225, 52 R.I. 449. 

S. C.—State ex rel. Williamson v. 
Wannamaker, 48 S.E.2d 601, 213 S. 
C. 1. 

59 C.J. p 134 note 92 [a], p 135 note 
16 [a]. 

Effect of Tnaldng office constitutional 
Existing statutes prescribing term 
of a particular office were not chang¬ 
ed or superseded by constitutional 
provisions making such office consti¬ 
tutional office.—State ex rel. Saint v. 
Irion, 126 So. 567, 169 La. 481. 

88. Fla.—State v. Jones, 84 So. 34, 
79 Fla. 66. 

89. The words of commission is¬ 
sued to an officer by the governor 
appointing such officer could not re¬ 
strict the term of his office to a term 
shorter than that provided in the 


statute authorizing the governor to 
fill the office. 

Conn.—State ex rel. McCarthy v. 
Watson, 45 A.2d 716, 132 Conn. 518, 
164 A.L.R. 1238. 

Ohio.—State ex rel. McCormick v. 
Raschig, 72 N.E.2d 262, 147 Ohio 
St 622. 

30. Cal.—^People ex rel. Labachotte 
V. Morris, 106 P.2d 635, 41 Cal. 
App.2d 430. 

59 C.J. p 134 notes 89 [a], 93 [a]. 
From date of appointment 
A statute creating a state board, 
with provisions for “staggered terms" 
of one, two, and three years, and 
providing that the governor should 
appoint the board members within a 
specified time from the effective date 
of the statute was held to contem¬ 
plate that the terms of the original 
board members should begin on the 
date when they were appointed, rath¬ 
er than on the effective date of the 
statute.—^People ex rel. Labachotte v. 
Morris, supra. 

From Bpedfled time subseiuent to 
appointment 

Colo.—^People v. Denman, 66 P. 465, 
16 Colo.App. 337. 

Speoilled. day following election 
N.D.—State v. Robinson, 160 N.W. 
614, 35 N.D. 417. . 
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31. Cal.—^People ex rel. Labachotte 
V. Morris, 106 P.2d 636, 41 Cal.App. 
2d 430. 

69 C.J. p 134 notes 90 [a], 93 [a], p 
135 notes 98 [aj, 10 [a], 13 [b], 14 
[a]. 

On anniversary of date of appoint¬ 
ment 

Cal.—^People ex rel. Labachotte v. 
Morris, supra- 

32. Tenn.—Gillespie v. Rhea County, 
235 S.W.2d 4, 191 Tenn. 487. 

33. N.Y.—^People v. Comptroller, 20 
Wend. 595. 

Tenn.—Gillespie v. Rhea County, 236 
S.W.2d 4. 191 Tenn. 487. 

34. Cal.—Scully v. State, 124 P.2d 
609, 20 Cal.2d 178. 

36. S.D.—State v. Kipp, 74 N.W. 440, 
10 S.D. 495. 

30b Del.—Colllson v. State ex rel. 
Green, 2 A.2d 97, 9 W.W.Harr. 460, 
119 A.L.R. 1422. 

37. ni.— Field v. People, 3 JXL 79. 

38. Fla.—^In re Advisory Opinion to 
Governor, 8 So.2d 26, 150 Fla. 556, 
140. A.L.R. 1481, opinion supple¬ 
mented 9 So.2d 172, 151 Fla. 44, 
140 A.L.R. 1492. 

39. Fla.—In re Advisory Opinion to 
Governor, supra. 



STATES 


81 C.J.S. 


§ 77 

tive military service and it may provide that 
such leave be granted or denied by the governor 
in his discretion.^! 

Pcsrticular officers. The foregoing rules have been 
applied in cases relating to the terms of such par¬ 
ticular state officers as capitol commissioners;^^ 
centennial commissioners charities and correc¬ 
tions board members chief highway commission¬ 
er ;45 chief service officer; civil service commis¬ 
sioner commissioners to contract for erection of 
an orphan asylum;^* conservation commissioners;^^ 
coal mines inspector;50 director of public works;®! 
insurance commissioner ;®2 members of board of 
internal improvement;®® members of board of 
chiropractic examiners;®^ members of negro indus¬ 
trial commission;®® mineral oil inspector,®® and 
state oil inspector;®^ park commissioners;®® peni¬ 
tentiary commissioners;®® port gauger;®® port mas¬ 
ter and wardens;®! president of the board of pub¬ 


lic works;®® state adjutant general,®® auditor,®^ 
comptroller,®® governor®® and members of his ex¬ 
ecutive council,®'^ librarian,®® police,®® secretary,*^® 
and treasurer;*^! superintendent of public works;72 
supervisors of election ;7® and tax commissioners.'^^ 

(2) Deputies and Assistants 

Deputy and assistant state officers generally hold 
office at the pleasure and for the duration of the term 
of the appointing authority. 

Generally, and sometimes under statute so pro¬ 
viding,7® or when appointed under a statute desig¬ 
nating the office as one "without term,”76 deputy77 
and assistant7® state officers hold office at the pleas¬ 
ure of the officers appointing them, and only for 
the duration of the term of the appointing officer.76 
Under statutory provisions a deputy (holds office 
during the period of a vacancy in the office of the 
appointing officer, arising during the term of the 


40- Pla.—In re Advisory Opinion to 
Governor, supra. 

Purpose of statute 
The purpose of such statute is to 
secure to all state officers their ten¬ 
ure durinsT the time for which elected 
if called into armed forces of the 
United States, and to aid and expe¬ 
dite the recrultin^r service of the 
United States.—^People v. Sis<ffio, 144 
P.2d 786, 23 CaL2d 478, 160 A-IuR. 
1431. 

41. Fla.—^In re Advisory Opinion to 
Governor, 8 So.2d 26, 150 Fla. 656, 
140 A.L 1 .R. 1481, opinion supple¬ 
mented 9 So.2d 172, 151 Fla, 44, 140 
A.Ii.R. 1492. 

3>isoxetloa held aot arbitrary 
Fla.—^In re Advisory Opinion to Gov¬ 
ernor, supra. 

42. Colo.—^In re Capitol Com*rs, 82 
P. 278. 18 Colo. 220. 

69 C.J. p 134 note 90. 

43. Fla.—State v. Jones, 84 So. 84, 
79 Fla. 66. 

59 C.J. p 184 note 91. 

44. S.I).—State v. Bacon, 85 N.W. 
606, 14 S.D. 394. 

69 C.J. p 134 note 92. 

45. S.C.—State ox rel, Williamson 
V. Wannamaker, 48 S.R2d 601, 213 
S.C. 1. 

46. Tenn.—Gillespie v. Rhea Coimty, 
236 S.W.2d 4, 191 Tenn. 487. 

47. Colo.—^People v. Hamrock, 222 
P. 391, 74 Colo. 411. 

59 CLJ. p 184 note 98. 

48. N.T.—People v. Comptroller, 20 
Wend. 695. 

49. La.—State ▼. Irion, 126 So. 667, 
169 La. 481. 

59 C.J. p 134 note 94* 


60. Colo.—^People v. Denman, 65 P. 

465, 16 Colo.App. 337. 

59 C.J. p 185 note 96. 

51. Ohio.—State ex rel. McCormick 
V. Raschigr, 72 N.E.2d 262, 147 Ohio 
St 522. 

52. Md.—^Townsend v. Kurtz, 84 A. 
1123, 83 Md. 331. 

S.D.—State v. Kipp, 74 N.W. 440, 
10 S.D. 496. 

53. N.C.—^Bryan v. Patrick, 88 S.B. 
161, 124 N.C. 661. 

54. Cal.—^People ex rel. Labachotte 
V. Morris, 106 P.2d 635, 41 Cal.App. 
2d 430. 

55. Mo.—State ex rel. Cobb v. 
Thompson, 5 S.W.2d 67, 319 Mo. 
492. 

I 59 C.J. p 185 note 98. 

66. Ind.—State v. Hyde, 22 N.B. 644, 
121 Ind. 20. 

69 C.J. p 185 note 99. 

67. Kan.—^Barrett v. DufC; 217 P. 
918, 114 Kan. 220. 

68. U.S.—^Ashbumer v. California, 
Cal., 108 U.S. 676, 26 L.Bd. 416. 

59. Ky.—Sinking: Fund Comrs. v. 
George, 47 S.W, 779, 104 Ky. 260, 20 
Ky.L. 938, 84 Am.S.R. 454. 

60. CaL—People v. Addison, 10 CaL 
1 . 

61. La.—Nicholson v. Thompson, 6 
Rob. 367. 

62. La.—Bry v. Woodroofi^ 18 La. 
556. 

63. Me.—^In re Justices of the Su¬ 
preme Judicial Court 70 Me. 670. 

Attorney general see Attorney Gen¬ 
eral 5 2. 

64. Pa.—^Etter v. McAfee, 86 A. 867, 
287 Pa. 657. 

69 C.J. p 136 note 8. 
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65. Md.—^Thomas v. Owens, 4 Md. 
189. 

66. Ga.—^Thompson v. Talmadge, 41 
S.R2d 883, 201 Ga. 867. 

69 C.J. p 135 note 10. 

67. Me.—^In re Justices of the Su¬ 
preme Judicial Court 70 Me. 570. 

Mass.—^In re Opinion of Justices, 8 
Gray 601. 

68 . Md.—Marshall ▼, Harwood, 5 
Md. 428. 

69. R.L—^Elaton v. Town Council of 
Warren, 161 A. 225, 62 R.L 449. 

7a Wash.—State v. Howell, 110 P. 
886, 69 Wash. 492, 50 I*R.A.,N.S., 
386. 

69 aj. p 186 note 18. 

7L Pa.—Btter v. McAfee, 78 A. 276, 
229 Pa. 816. 

59 C.J. p 135 note 14. 

72. Ohio.—State ex rel. McCormick 

V. Raschlg, 72 NJB3.2d 262, 147 Ohio 
St 522. 

73. Md.—HiU v. Slade, 48 A. 64, 91 
Md. 640. 

74L Mich.—Dust v. Oakman, 86 N.W. 

161, 126 Mich. 717, 86 Am.S.R. 674. 
59 C.J. p 185 note 16. 

75. Minn.—State v. Rines, 239 N. 

W. 670, 186 Minn. 49. 

76. Minn.—State ex rel. Feroe v. 

Poirier, 248 N.W. 747, 189 Minn, 

200 . 

77. Pa.—In re Deputy Secretary, 29 
Pa.Co. 219. 

78. Minn.—State ex rel Feroe v. 

Poirier, 248 N.W. 747, 189 Minn . 
200-^tate v. Rines. 239 N.W. 670, 
185 Minn. 49. 

79. Mass.—^Howard v. State Board 
of Retirement 89 N.E.2d 768, 825 
Mass. 211. 

69 C.J. p 136 note 19 [a]. 
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appointing officer,8® and during any period of hold¬ 
over due to the fact that the successor of the deputy 
has not been appointed and qualified.®^ In the ab¬ 
sence of statute, a deputy state officer does not hold 
office for life or during good behavior.®^ 

The foregoing rules have been applied in cases 
relating to the term or tenure of particular deputy 
or assistant state officers, such as an assistant at¬ 
torney general,®® assistant claim attorney,®^ assist¬ 
ant public examiner,®® deputy auditor,®® deputy sec¬ 
retary of internal affairs,®^ and first deputy secre¬ 
tary of tihe commonwealth.®® 

(3) Agents and Employees 

Generally, state agents or employees are regarded as 
holding their positions at the pleasure of the appointing 
authority. 

In the absence of constitutional or statutory 
provision for term or tenure in state employ¬ 
ment, state employees are regarded as holding their 
positions at the pleasure of the appointing author¬ 
ity,®® and it is sometimes so provided by statute.®® 
In the absence of constitutional prohibition, it is 
competent for the legislature to stipulate the terms 
or periods of employment of state employees 
but, where the statute granting authority to appoint 
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a state employee does not fix his tenure, the state 
office wherein he is employed cannot do so.®® In 
the exercise of tihe power of the legislature to abol¬ 
ish any state office created by it, as discussed supra 
§ 56, the legislature may terminate all employments 
under such office.®® One employed during the 
pleasure of a state board loses the right to his po¬ 
sition when the board ceases to exist®^ 

Particular employees and agents. The forego¬ 
ing rules have been applied in cases relating to 
the claimed term or tenure of a city treasurer 
named as a state agent for certain purposes;®® 
an assistant public examiner;®® prison physician;®7 
secretary of milk commission;®® secretary of de¬ 
partment of institutions;®® state policeand su¬ 
pervisor of pay roll audits.® 

h. Holding Over 

A state officer elected or appointed for a definite term 
will usually hold over after the expiration of his term 
until his successor Is appointed or elected and qualifies. 

Generally, and under statutes so providing,® 
a state officer elected or appointed for a definite 
term will hold over after the expiration of his term 
until his successor is appointed or elected and qual¬ 
ifies,^ and this rule has been held to apply in cer- 


80, Mass.—re Opinion of the Jus¬ 
tices, 175 N.E. 644, 275 Mass. 675. 

81, Mass.—^Howard v. State Board 
of Retirement, 89 N.R2d 758, 825 
Mass. 211—^In re Opinion of the 
Justices, 175 N.E. 644, 276 Mass. 
675. 

88. Mass.—^In re Opinion of the Jus¬ 
tices, supra. 

59 C.J. p 135 note 19 [a] (2). 

83. Minn.—State ez rel. Feroe y. 
Poirier, 248 N.W. 747, 189 Minn. 
200 . 

84. Ind.—-Hord v. State. 79 N.E. 916, 
167 Ind. 622. 

69 C.J. p 135 note 18. 

85. Minn.—State v. Hines, 239 N.W. 
670, 186 Minn. 49. 

86. Mass.—^In re Opinion of Justices, 
175 N.E. 644, 276 Mass. 676. 

59 C.J. p 135 note 19. 

87. Fa.—^In re Deputy Secretary, 29 
Pa.Ck). 219. 

59 C.J. p 135 note 20. 

88. Mass.—^Howard v. State Board of 
Retirement, 89 N.K2d 758, 825 
Mass. 211. 

89. Fa.—^Ruch V. Wilhelm, 48 A.2d 
894, 852 Pa. 586. 

90. Cal.—Scully v. State, 124 P.2d 
609, 20 Cal.2d 178. 

Minn.—State v. Rines, 239 N.W. 670, 
186 Minn. 49. 

91. Tenn.—City of Nashville v. Mar¬ 
tin, 8 S.W.2d 164, 156 Tenn. 448. 

92. Iia.—Gamier t. Louisiana Milk 


Commission, 8 So.2d 611, 200 La. 
694. 

93. N.J.—Grosso v. Erdman, 26 A. 
2d 28, 128 N.J.Law 228. 

94. Neb.—State v. Public Lands, 
etc., 7 Neb. 42. 

59 C.J. p 185 note 28. 

95. Pa.—In re Hadley, 6 iL2d 874, 
386 Pa. 100. 

96. Minn.—State v. Rines, 289 N.W. 
670, 186 Minn. 49. 

97. Neb.—State v. Public Lands, 
etc., 7 Neb. 42. 

98. La.—Gamier ▼. Louisiana Milk 
Commission, 8 So.2d 611, 200 La. 
594. 

99. Cal.—Scully v. State, 124 P.2d 
609, 20 Cal.2d 178. 

1. Pa.—Ruch Y. Wilhelm, 48 A.2d 
894, 352 Fa. 686. 

2 . N.Y.—Krause v. Rice, 294 N.T.S. 
158, 260 App.DiY. 818. 

3. Conn.—State ex rel. Ryan v. Bai¬ 
ley, 48 A.2d 229, 133 Conn. 40— 
State ex rel. McCarthy v. Watson, 
45 A.2d 716, 132 Conn. 618. 164 A.L. 
R. 1238. 

Amendment of prior statute 
Conn.—State ex rel. Ryan v. Bailey. 
48 A.2d 229, 138 Conn. 40. 

4. Conn.—State ex rel. Ryan y. Bai¬ 
ley, supra—State ex rel. McCarthy 
V. Watson, 46 A.2d 716, 132 Conn. 
518, 164 A.L.R. 1238. 

Ga.—^Thompson v. TalmadAe, 41 S.E. 
2d 888, 201 Ga. 867. 
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Mont—State ex rel. Nagle v. Stafford, 
84 P.2d 372, 97 Mont 275. 

S.C.—^Heyward v. Long, 183 S.B. 145, 
178 S.C. 861, 114 A.L.R. 1130. 

Utah.—State ex rel. Stain v. Chris¬ 
tensen, 85 P.2d 775, 84 Utah 186. 
Wyo.—^People ex rel. Warren v. 

ChHstian, 123 P.2d 368, 68 Wyo. 89. 
59 C.J. p 185 note 25. 

^'Snooessor’’ 

Word “successor," as used in con¬ 
stitution providing that governor 
shall hold office for term of two years 
and until his successor is elected and 
duly qualified, means someone who is 
intrusted with powers and is obliged 
to perform duties of his predecessor. 
—State ex reL Sathre v. Moodie, 258 
N.W. 668, 65 N.D. 840. 

Boldover period as part of holdoYer’s 
own term 

The time in excess of his own term 
which a governor may be required 
to serve under provision for serving 
until his successor shall be chosen 
and qualified is considered as part 
of such governor's own term.— 
Thompson v. Talmadge, 41 S.E.2d 888, 
201 Ga 867—59 C.J. p 135 note 2>5 [b]. 

Proclamation as to rebellion and In. 
Burreotlon 

Proclamation of governor that cer¬ 
tain state officers holding over after 
expiration of term were In state of 
rebellion and insurrection was held 
not to entitle their successors to 
office when appointed by governor 
without confirmation of senate, as re- 
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tain cases even though the statute^ or constitution® 
creating the office contains no express provision 
to such effect, although there is authority to the 
contrary.^ According to some authority, a consti¬ 
tutional provision that the duration of office shall 
not exceed the prescribed term does not preclude 
an incumbent from holding over,® although there 
is authority to the effect that, where the constitu¬ 
tion limits the term of office to a specified number 
of years, the incumbent is precluded from holding 
over beyond such term,® particularly in the absence 
of a provision extending the term until his succes¬ 
sor shall be elected and qualified,and that a stat¬ 
ute providing for holdover is invalid.^^ The right 
of the holdover to office must be determined by 
the terms of the statute under which his appoint¬ 
ment is made,i2 at the time of such appointment and 
not as subsequently amended.^® A constitutional 
provision for continuance in office after expira¬ 
tion of his term until his successor is appointed 
has been held not to apply to an administrative offi¬ 
cer where the governor has made an appointment 
to be effective at the expiration of the term of the 
incumbent^^ 

Resignation, An officer who vacates his office 
by resignation does not continue to hold over until 
the appointment or election of his successor.^® 

§ 78. Change of Status 

a. In general 

b. Resignation, forfeiture, and abandon¬ 

ment 

c. Suspension 

d. Removal 

a. In Greneral 

As a general rule there must be a compliance with 

aulred by statute.—^Heyward v. Long:, 

183 S.E. 145, 178 S.C. '351. 114 A.L.R. 

1130. 

Frovlslons for appolntzoeat consid¬ 
ered 

Conn.—State ex rel. McCarthy v. 

'Watson, 45 A.2d 716, 132 Conn. 518, 

164 A.L..R. 1288. 

5. CaL—^People v. Oulton, 28 Cal. 44. 

6. Md.—^Thomas v. Owens, 4 Md. 

189. 

7* S.D.—State v. Bacon, 85 N.W. 225, 

14 S.D. 284. 

59 CLJ. p 136 note 28. 

.8. CaL—People v. Stratton, 28 CaJ. 

382. 

W.Va.—Carr v. 'Wilson, 9 S.E. 31, 32 
W.Va, 419, 3 L.RJL 64. 

9. Wls.—State ex rel. Martin v. Hell, 

7 N.W.2d 376, 242 Wls. 41. 


statutory requirements before there can be a change In 
the status of a permanent appointee under the civil serv¬ 
ice laws. 

As a general rule there must be a compliance with 
statutory requirements before there can be a change 
in the status of a permanent appointee under the 
civil service laws.i® The civil service commission 
may be vested with discretion to determine whether 
to fill a “vacancy" in a position by promotion or 
to hold a promotion examination for the position.!*^ 

Transfers. A civil service employee who, at the 
request of, and with the consent of, his superiors 
and with the consent of the civil service commission, 
does additional work, in the same department in 
which he is employed, for additional compensa¬ 
tion, cannot, on the basis of performance of such 
work, be regarded as transferred so as to lose his 
civil service standing.^® A statute providing that 
no war veteran shall be transferred from his office 
or emplo 3 mient without his consent does not pre¬ 
clude state employees, who are war veterans, from 
being g^ven different work^® but prevents their 
transfer as a subterfuge to get rid of them .20 Un¬ 
der permissive statute state employees may for good 
cause be transferred from one portion of a state 
district to another,or from one portion of the 
state to another ,22 in the manner provided by law; 
but an attempted transfer from one portion of the 
state to another without first obtaining consent of 
a state board as required by statute has been held to 
be ineffectual and void.23 An employee claiming a 
right to a transfer in his employment must establish 
his right thereto.2® A statute providing for the 
rights of state employees inducted into the federal 

Vetoraas’ preference statute did 
not prolong beyond the public need 
the public employment status of a 
veteran as a state employee.—Walk- 
ling V. Smith. 267 N.W. 616, 276 Mich. 
193. 

17- N.T.—Krause v. Rice, 294 N.T.S. 
158, 250 App.Dlv. 818. 

18. Ill.—^People ex rel. Naylor v. 
Cohen, 278 Ill.App. 362. 

19. Mich.—Walkling v. Smith, 267 N. 
W. 616, 276 Mich. 193. 

20 . Mich.—Walkling v. Smith, supra. 

21 . CaL—Spaletta v. Kelly, 86 F.2d 
1074, 80 Cal.App.2d 656. 

Sl»te highway employees 
CaL—Spaletta v. Kelly, supra. 

22 . Cal.—Spaletta v. Kelly, supra. 

23. CaL—Spaletta v. Kelly, supra. 

24. N.T.—Felder v. Fullen, 27 N.Y. 
S.2d 699, afElrmed 84 N.Y.S.2d 396, 


Death of oAoer-elect before qualify¬ 
ing 

Wis.—State ex rel. Martin v. Heil, su¬ 
pra. 

10. Wis.—State ex reL Martin v. 
Heil, supra. 

11. Pa.—Commonwealth v. Sheatz, 
77 A. 647, 228 Pa. 301, 60 L..RJL, 
N.S., 374, 21 Ann.Cas. 54. 

59 C.J. p 136 note 30. 

12. Conn.—Alcorn ex rel. Hendrick 
V. Keating, 181 A. 840, 120 Conn. 
427. 

13. Conn.—^Alcorn ex rel. Hendrick 
V. Keating, supra. 

14. Fla.—State ex rel. Gibbs v. Rog¬ 
ers, 193 So. 435, 141 Fla. 287. 

15. Mont.—State v. Page, 50 P. 719, 
20 Mont. 238. 

16. Written notice held necessary 
ni.—^People ex reL Naylor v. Cohen, 

273 I11.APP. 862. 
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service has been held inapplicable to state employees 
who are retransferred from the federal back into 
a different branch of the state service and given 
different titles-^® 

Leave of absence, A state employee under the 
civil service system who has worked continuously 
under temporary appointments without asking to 
be relieved or to be absent from work cannot be 
considered to be on leave of absence under rules 
relating to such leave.26 

b. IBesignation, Forfeiture, and Abandonment 

A resignation of a state offlcer or employee should be 
tendered to an officer or body having authority to ac¬ 
cept It, and a statutory procedure for resigning from state 
office or employment should be followed. Evidence of 
abandonment of a state office must be unequivocal and 
no partial neglect to perform the office is sufficient to 
evidence an abandonment. 

A resignation of a state officer or employee should 
be tendered to an officer or body having authority 
to accept it,a statutory method of resigning 
from state office or employment should be fol- 
lowed.28 Ordinarily a resignation becomes effective 
on acceptance,25 unless a statute prescribes some 
other time when it shall become effective,30 such 
as on delivery.3i In the absence of a statute pro¬ 
viding otherwise, a resignation does not operate 
prospectively,32 and cannot be withdrawn after sub- 
mission.33 

In the absence of constitutional requirement that 
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a state officer reside at the seat of government as 
a qualification for holding office, his residence else¬ 
where in the state does not ipso facto work a for¬ 
feiture of his office,®^ and cannot be regarded as 
a cause for forfeiture of office.35 Failure to furnish 
an official bond may be made ground for forfeiture 
of office.36 

In order to constitute an abandonment of a state 
office there must be a voluntary and intentional 
rejection, disclaimer, or surrender of such office by 
the person to whom it pertains.®^ Evidence of 
abandonment must be unequivocal,38 and no partial 
neglect to perform the duties of the office or non¬ 
user is sufficient to evidence on abandonment.3 3 

Determination of misconduct. Under a statute 
disqualifying an officer, who has committed a 
designated offense, from holding public office, be¬ 
fore an officer is disqualified it must be judicially 
determined in some appropriate proceeding to which 
he is made a party, that he has been guilty of 
the offense charged.40 

c. Suspension 

(1) In general 

(2) Civil service and preference regula¬ 

tions generally 

(1) In General 

As a general rule under the various constitutions 


263 App.Dlv. 986, affirmed 45 N.E.2d 
167, 289 N.Y. 658. 

25. N.T.—^Barbuto v. Moore, 109 N. 
T.S.2d 885, 279 App.Div. 259. 

28. Ill.—^People ex rel. Naylor v. 
Cohen. 273 Ill.App. 362. 

27- N.T.—^Hazelton v. Connelly, 25 
N.Y.S.2d 74. 175 Misc. 766. 

69 C.J. p 136 note 35 M. 

To ffovemor 

Mont.—State v. Page, 50 P. 719, 20 
Mont. 238. 

69 C.J. p 136 note 35 [a]. 

28. N.Y.—^Hazelton v. Connelly, 25 
N.Y.S.2d 74, 175 Misc. 765. 

29. N.Y.—People v. Foot, 19 Johns. 
58. 

Pormal acoeptaaoe held not neces¬ 
sary In order that resignation m.ay 
become effective.—^Hazelton v. Con- 
neUy, 25 N.T.S.2d 74, 176 Misc. 766. 

30. N.T.—Hazelton v. Connelly, su¬ 
pra. 

Ca n d i d a cy for pubUe oflioe 
Under a statute requiring officers 
and employees in the state classified 
service to resign on filing as a candi¬ 
date for public office, the resignation 
of such an employee becomes effec¬ 
tive on its submission, accompanied 


by his filing for office, and Immediate¬ 
ly operates to separate the employee 
from the service as of the date of fil¬ 
ing; and such resignation does not 
require formal acceptance in order 
to become effective.—State ex rel. 
Duren v. Patterson, 48 N.W.2d 674, 
234 Minn. 432. 

31. N.T.—^Hazelton v. Connelly, 26 
N.Y.S.2d 74, 176 Misc. 766. 

32. Minn.—State ex rel. Duren v. 

Patterson, 48 N.W.2d 674, 234 Minn. 
432. 

N.Y.—^Hazelton v. Connelly, 25 N.Y. 
S.2d 74, 175 Misc. 766. 

33. Minn.—State ex rel. Duren v. 

Patterson, 48 N.W.2d 574, 234 Minn. 

432. 

N.Yj—^Hazelton v. Connelly, 25 N.T. 
S.2d 74, 175 Misc. 766. 

34. Ky .—^Page v. Hardin, 8 B.Mon. 
648. 

35. Ky.—Page v. Hardin, supra. 

38. Utah.—State ex reL Stain v. 

Christensen, 35 P.2d 775, 84 Utah 

185. 

Statute held not unoonstltutional 
Statute declaring a state officer's 
Tight to office forfeited, if he failed to 
furnish bond within a specified num¬ 
ber of days after effective date of act, 
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was held not unconstitutional as de¬ 
priving him of right to give bond be¬ 
fore expiration of his term.—State ex 
rel. Stain v. Christensen, supra. 

37. Ky.-—Page v. Hardin, 8 B.Mon. 
648. 

38. Ky.—Page y.’ Hardin, supra. 
Working under temporary appoint* 

meats . . 

A state employee under the civil 
service system who has accepted, and 
worked continuously for almost four 
years under, temporary appointmenta 
cannot be considered to have aban¬ 
doned his status as a civil service 
employee, or his position.—^People 
ex rel. Naylor v. Cohen, 273 IlLApp. 
362. 

39. Ky.—Page v, Hardin, 8 B.Mom 
648. 

40. Idaho.—O’Malley v. Parsons, 85- 
P.2d 739, 59 Idaho 635. 

Creation, of defidency 
Allegations that state Insurance 
manager had created a deficiency ex¬ 
ceeding his appropriation did not sub¬ 
ject him to penalty of statute provid¬ 
ing for disqualification from holding 
state office, where it had not been ju¬ 
dicially determined that he actually 
created a deficiency.—O’Malley v. 
Parsons, supra. 
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and statutes a state officer or employee may be sus¬ 
pended for sufficient cause. 

General rules, except as modified by constitutional 
or statutory provisions, control with respect to sus¬ 
pension of state officers.41 Suspension from a state 
office is distinguishable from removal from such 
ofiice,42 although the power to suspend a state officer 
has been held to be an incident to the power to re¬ 
move him.^2 In the absence of constitutional provi¬ 
sions to the contrary, the power to suspend a state 
officer may be given by statute.^^ Under some con¬ 
stitutional and statutory provisions only state offi¬ 
cers who are not subject to impeachment may be 
suspended by the governor.^® The governor is not 
entitled by the means of an arbitrary and indefinite 
suspension to effect an illegal removal of an ofli- 

cer>6 

Grounds. Under a statute so providing a state 
officer may be suspended for gross neglect of duty,^^ 
conduct plainly violative of duty,48 or demeanor 
in office hazardous to the public funds or credit of 
the state.^^ 

Procedure and determination. In the absence of 


a constitutional or statutory provision to the con¬ 
trary, notice and hearing are not essential to a 
suspension by the governor,®® but a hearing has 
been held necessary under a statute directing the 
governor to investigate the conduct of the officer 
and, if he is found guilty of an offense, to suspend 
him.®i There must be compliance with statutes 
requiring that appointing authorities give written 
notice with respect to the laying off of classified 
civil service employees but statutory provisions 
relating to reductions, layoffs, and suspensions have 
been held not to require that a state ofl5cer furnish 
a civil service employee, suspended for disciplinary 
reasons, with a copy of the order suspending him,®3 
give him reasons for such order,®^ or allow him 
time within which to make and file an explana¬ 
tion.®® An order of suspension should comply with 
statutory requirements,®® but the failure of the 
order to disclose the evidence on which it issues has 
been held immaterial.®^ Where the power to re¬ 
view the action of the governor in suspending an 
ofl&cer is reserved by the legislature, the action of 
the governor is not subject to review or correction 
by tile courts,®® but where the suspension of state 


41. Miss.—Henry v. State, 95 So. 67, 
130 Miss. 855. 

59 C.J. p 136 note 37. 

Sepeal of startoto 

A statute authorizlnsr suspension 
of a state officer by the governor on 
recommendation of a council is not 
repealed by a subsequently adopted 
constitutional provision authorizing 
the legislature to provide for the sus¬ 
pension of such officer, or by stat¬ 
utes authorizing his suspension by 
the governor and by the legislature. 
—^Daniel v. Citizens & Southern Nat. 
Bank, 185 S.B. 696, 182 Ga. 884, fol¬ 
lowed in Daniel v. First Nat. Bank, 
185 S.B. 710, 182 Ga. 409. 

42. Ga.—^Daniel v. Citizens & South¬ 
ern Nat. Bank, 185 6JB1 696, 182 Ga. 
884, followed in Daniel v. First Nat. 
Bank, 185 S.B. 710, 182 Ga. 409. 

S.C.—Dacus V. Johnston, 185 S.F. 

491, 180 S.C. 329. 

EPtatement of dlstliiotion 
Suspension contemplates that the 
suspended officer may be restored to 
his office and hold it by virtue of his 
original title, while the title of the 
removed officer is permanently lost 
to him.—Daniel v. Citizens & South¬ 
ern Nat. Bank, 185 S.B. 696, 182 Ga. 
384, followed in Daniel v. First Nat. 
Bank, 185 S.B. 710, 182 Ga. 409. 

43. Minn.—State ex rel. Carlson v. 
Strunk, 18 N.W.2d 457, 219 Minn. 
529. 

44. Ga.—^Daniel v. Citizens & South¬ 
ern Nat. Bank, 185 S.F. 696, 182 
Ga. 384, followed in Daniel v. First 
Nat. Bank, 185 S.B. 710, 182 Ga. 409. i 


S.C.—^Dacus V. Johnston, 185 S.H. 
491, 180 S.C. 829. 

ExdaslveaeBS of impaaohment provi- 
sloii. 

(1) According to some authority 
constitutional provisions for the im¬ 
peachment of particular state officers 
precludes statutory provisions for 
their suspension.—State ex inf. Shar- 
tel V. Brunk, 84 S.W.2d 94, 826 Mo. 
1181—59 CJT. p 136 note 42 [a]. 

(2) According to other authority 
such statutory provisions are valid. 
—^Brown v. Duffus, 23 N.W. 896, 66 
Iowa 193—59 C.J. p 186 note 88 [a]. 

45. Fla.—^In re Opinion of the Jus¬ 
tices, 163 So. 410, 121 Fla. 157. 

46. S.C.—Dacus v. Johnston, 185 S. 
F. 491, 180 S.C. 829. 

47. Ga.—Daniel v. Citizens & South¬ 
ern Nat. Bank, 185 S.E. 696, 182 Ga. 
384, followed in Daniel v. First Nat. 
Bank, 185 S.B. 710, 182 G€L 409. 

48 . Ga. — ^Daniel v. Citizens & South¬ 
ern Nat. Bank, 185 S.F. 696, 182 
Ga. 384, followed in Daniel v. E^rst 
Nat. Bank, 185 S.F. 710, 182 Ga. 409. 

49. Ga.—^Daniel v. Citizens & South¬ 
ern Nat. Bank, 185 S.F. 696, 182 Ga. 
884, followed in Daniel v. First Nat. 
Bank, 185 S.F. 710, 182 Ga. 409. 

50. Ga.—^Daniel v. Citizens & South¬ 
ern Nat. Bank, 185 S.F. 696, 182 Ga. 
884, followed in Daniel v. First Nat. 
Bank, 185 S.F. 710,182 Ga. 409. 

51. S.C.—^Dacus v. Johnston, 186 S. 
F. 491, 180 S.C. 329. 
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52. Mich.—WolsM V. Michigan Un¬ 
employment Compensation Com¬ 
mission, 23 N.W.2d 388, 815 Mich. 
181. 

ZTotLoe to director of dvil oommls- 
Blon hdd snffldent 
Mich.—Wolski v. Michigan Unem¬ 
ployment Compensation Commis¬ 
sion, supra. 

53. Ohio.—State ex reL Robinson v. 
Allman, 17 N.F.2d 921, 134 Ohio 
St 602. 

5L Ohio.—State ex reL Robinson v. 
AUmcm, supra. 

55» Ohio.—State ex reL Robinson v. 
All m a n, supra. 

56, Suspensloii of office 

A governor’s order suspending the 
activity of an office or position is not 
rendered invalid by the fact that such 
order contains the name of the per¬ 
son occupying such office or holding 
such position, particularly where he 
is the sole occupant or holder there¬ 
of, since the governor’s act must be 
construed as Intended to do what he 
lawfully might do.—Gretty v. Gaily, 
44 P.2d 506, 96 Colo. 454. 

57, Ga.—Daniel v. Citizens & South¬ 
ern Nat Bank, 185 S.F. 696, 182 
Ga. 884, followed in Daniel v. First 
Nat Bank, 185 S.F. 710, 182 Ga. 
409. 

58, Ga.-HDanlel v. Citizens Sk South¬ 
ern Nat Bank, 185 S.F. 696, 182 Ga. 
884, followed in Daniel v. First Nat 
Bank. 185 S.F. 710, 182 Ga. 409. 
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employees is a judicial act of the person charged 
therewith, it is subject to judicial review.^® Under 
civil services statutes authorizing appeals to a 
specified state board on behalf of state civil service 
employees who are laid off, such board has jurisdic¬ 
tion to determine whether a layoff on the abolition 
of the division in which one has been employed is 
improper.®® 

Operation and effect Suspension from a state 
oflice merely suspends the officer’s acquired right 
to such office,®1 and prevents him, for ihe time be¬ 
ing, from performing the functions of his office.®^ 
Such suspension does not remove him from, or 
destroy his right to, the office.®® With respect to 
the suspended officer, the office, during his suspen¬ 
sion, becomes as though it did not exist®^ The gov¬ 
ernor, on the suspension of an officer, may appoint 
another officer to perform the duties of the office,®® 
and the one so appointed is a de jure officer.®® 

Particidar officers, agents, or employees. The 
foregoing rules have been considered in cases relat¬ 
ing to the suspension of the auditor of the state,®^ 
commissioner of conservation,®® insurance commis¬ 
sioner,®® an interviewer with state unemployment 
compensation commission,^® member of state high¬ 
way commission,regents of state agricultural col- 
lege,7® secretary of state,7® secretary of a state 
civil service commission,74 superintendent of bureau 
of criminal identification and investigation,7® and 


treasurer of the state.7® 

(2) Civil Service and Preference Regula¬ 
tions Generally 

The suspension or layoff of state civil service em¬ 
ployees Is subject to any regulations or restrictions im¬ 
posed by constitutional or statutory provisions or by 
civil service rules. 

The suspension or layoff of state civil service em¬ 
ployees is subject to any regulations or restrictions 
imposed by constitutional or statutory provisions or 
by civil service rules.77 The power to suspend a 
state officer or employee within the classified civil 
service has been held not to be included within the 
power to remove.7® Generally, in the absence of 
constitutional or statutory authorization, it is not 
permissible to suspend a state civil service officer 
or employee if charges have not been preferred 
against him,7® although some statutes authorize the 
suspension of an officer or employee for a limited 
period pending the determination of charges against 
him.®® 

Seniority and preference. Under some statutes 
or civil service rules, suspension or layoff of civil 
service employees for reasons other than their own 
fault or delinquency, as for reasons of economy 
or lack of work, must be in inverse order of ap¬ 
pointment, the most recently employed being first 
suspended or laid off.®i Such a provision must be 
given a reasonable construction so as to accomplish 


59. N.J.—Lilndsey v. Hudson County, 
160 A. 212, 10 N.J.Mi8C. 627. 

60. Cal.—Stockton v. Department of 
Employment, 163 P.2d 741, 25 CaL 
2d 264. 

61. Ga.—^Daniel v. Citizens & South¬ 
ern Nat. Bank, 185 S.E. 696, 182 Ga. 
884, followed in Daniel v. pirst Nat. 
TtftTife, 185 S.B. 710, 182 Ga. 409. 

68. Minn.—State ex reL Carlson y. 
Strunk, 18 N.W.2d 457, 219 Minn. 
529. 

68. Ga.—Daniel v. Citizens & South¬ 
ern Nat. Bank, 185 S.E. 696, 182 Ga. 
884, followed in Daniel v. First Nat. 
Bank, 186 S.B. 710, 182 Ga. 409. 
64 . Ga.—Daniel v. Citizens & South¬ 
ern Nat. Bank, 186 S.E. 696, 182 
Ga. 384, followed In Daniel v. First 
Nat. Bank, 185 S.E. 710, 182 Ga. 409. 

66. Minn.-HState ex rel. Carlson v. 
Strunk, 18 N.W.2d 457, 219 Minn. 
629. 

66. Ga.—Daniel r. Citizens & South¬ 
ern Nat. Bank, 185 S.E. 696, 182 Ga. 
884, followed in Daniel v. First Nat. 
Bank, 185 S.E. 710, 182 Ga. 409. 

67. Iowa.—^Brown v. DulCus, 23 N. 
W. 896, 66 Iowa 198. 

69 OJ. p 136 note 88. 

68. Minn.—State ex rel. Carlson t. 


Stiunk, 18 N.W.2d 457, 219 Minn., 
529. 

69. Miss.—Henry v. State, 95 So. 67, 
130 Miss. 855. 

59 C.J. p 136 note 39. 

70. Mich.—Wolski v. Michigran Un¬ 
employment Compensation Com¬ 
mission, 23 N.W.2d 388, 315 Mich. 
181. 

71. S.C.—^Dacus v. Johnston, 185 S. 
E. 491, 180 S.C. 829. 

78. Kan.—^Toe v. Hof&nan, 59 P. 351, 
61 Kan. 265. 

59 C.J. p 136 note 40. 

73. La.—State v. Herron, 24 La.Ann. 
594. 

59 C.J. p 186 note 41. 

74. Colo.--Getty v. Gaffy, 44 P.2d 
506, 96 Colo. 454. 

76. Ohio.—State ex rel. Robinson v. 
Allman, 17 N.E.2d 921, 134 Ohio St. 
502. 

76. Ga.—^Daniel v. Citizens & South¬ 
ern Nat. Bank, 185 S.E. 696, 182 Ga. 
884, followed in Daniel v. f^rst Nat. 
Bank, 185 S.E. 710, 182 Ga. 409. 

59 C.J. p 136 note 42. 

77. CaL—Stockton v. Department of 
Employment, 153 P.2d 741, 25 Cal. 
2d 264. 


Wis.—^McCann v. Personnel Board of 
Wis., 88 N.W.2d 480, 25 Wis. 82L 

78. N.T.—Haskins v, Warner, 46 N. 
Y.S.2d 400. 

79. N.Y.—Haskins v. Warner, 47 N- 
Y.S.2d 793. 

80. N.Y. —^Haskins v. Warner, 46 N- 
Y.a2d 400. 

81. N.Y.—Koso V. Greene, 184 N.B. 
65, 260 N.Y. 491—^Meehan v. Greene, 
295 N.Y.S. 169, 261 App.Dlv. 754— 
Shepherd v. Greene, 274 N.Y.S. 211, 
158 Misc. 289. 

Oflloe or posltloiL ooonpled by one 
person only 

Where the suspended activity of an 
office or position is that of the sole 
occupant, a civil service rule require 
ingr suspension in inverse order of 
appointment can have no application. 
—Getty V. Gafify, 44 P.2d 506, 96 Colo. 
454. 

Subsequent statute relating to par- 
tioular department 
A subsequent statute providing 
that a specified state officer may re¬ 
move any employee in a specified de¬ 
partment, notwithstanding any gen¬ 
eral or special law, has been held to 
relieve such officer, when suspending 
employees of such department, from 
I the necessity of doing so in the in- 
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the purposes intended by the enactment of the 
civil service law.s^ In determining seniority, gen¬ 
erally the effective or controlling date is the date of 
the original permanent appointment,83 and the 
service must not have been interrupted by circum¬ 
stances which constitute a definite break in the 
chain of continuous service. 84 As between em¬ 
ployees who were appointed on the same day, sus¬ 
pension ordinarily must be in the inverse order on 
the eligible list for appointment.85 Under some 
provisions of this type it is permissible and essential 
to treat each grade of employment as a separate 
entity and to consider seniority among employees 
in that grade only, 8 5 and there is authority for the 
view that the applicability of the seniority rule un¬ 
der the statute is limited to positions within a par¬ 


ticular salary grade, which are alike in the char¬ 
acter of the duties required of the employees.87 

In determining the seniority of state employees, 
under statutes relating to the order of suspension as 
affected by the employees’ service, the term “serv¬ 
ice” refers to the service in which the particular 
employee is engaged at the time of his suspension ;88 
and only state service may be considered,88 although 
it is permissible to combine services in different de¬ 
partments of the state.80 

Particular officers and employees. The foregoing 
rules have been applied in cases relating to the 
suspension of architectural draftsmen and de¬ 
signers a beauty parlor inspector ;33 a mechan¬ 
ical draftsman ;38 motor vehicle license examin¬ 
ers senior85 and assistant architects,®® and have 


verse order of their appointment as 
required by prior civil service stat¬ 
utes.—^Fox V. Sayer, 191 N.T.S. 726, 
116 Misc. 699—46 C.J. p 982 note 34 
[a]. 

82. N.T.—Shepherd v. Greene, 274 
N.Y.S. 211, 153 Misc. 289. 

83. N.T.—Koso V. Greene, 184 N.B. 

65. 260 N.T. 491—Canfleld v. 

Greene, 294 N.T.S. 930, 260 App. 
Div. 181—Weiher v. Greene, 269 
N.T.S. 297, 239 App.Dlv. 652—Shep¬ 
herd V. Greene, 274 N.T.S. 211, 163 
Misc. 289. 

<<OxlgliLal appolntxuwit” 

(1) Within tlie meanlngr of partic¬ 
ular provisions an “orlgrlnal appoint¬ 
ment'* is an appointment from an 
ollgrible list for a probationary term 
ripenlngr at the end of such term Into 
a permanent appointment.—^Koso v. 
Greene, 184 N.E. 66, 260 N.T. 491. 

(2) The term does not include a 
prior provisional appointment which 
Is permissible under some circum¬ 
stances where there is no eligible 
list; nor does the term Include a pri- 
•or temporary appointment made from 
■an eligible list without regard to the 
•appointee's standing on such list.— 
EIoso V. Greene, supra—Tllles v. Be- 
partment of Labor of State of New 
Torlc, 27 N.T.S.2d 2, 176 Misa 576— 
•Shepherd v. Greene, 274 N.T.S. 211, 
153 Misc. 289. 

84. N.T.—Weiher v. Greene, 269 N. 

T.S. 297, 239 App.Div. 652. 

Xeave of absence 

A leave of absence either with or 
without pay for a period of less tlian 
one year did not constitute such an 
interruption of continuous service as 
to aJffect or defeat seniority with re¬ 
spect to suspension.—Weiher v. 
Gre^e, supra. 

.Scuvenslon fm* between two and 
three years did not constitute such a 
separation from the service as would 
affect the seniority of an employee 
so suspended after he has been sub¬ 


sequently reinstated.—Schwartz v, 
Brandt, 24 N.T.S.2d 885, 261 App.Div. 
83. 

85- N.T.—Skrocki v. Greene, 274 N. 
T.S. 1, 243 App.Div. 226—Weiher v. 
Greene, 269 N.T.S. 297, 239 App. 
Div. 652—Sanger v. Greene, 274 N. 
Y.S. 590, 153 Misc. 507, affirmed 
278 N.T.S. 184, 243 App.Div. 836. 
reversed on other grounds 198 N.E. 
622, 269 N.T. 33, reargument denied 
199 N.E. 697, 269 N.T. 613. 

86. N.T.—Schwartz v. Brandt, 24 N. 
T,S.2d 885, 261 App.Div. 83— 

Skrocki V. Greene, 274 N.T.S. 1. 
243 App.Div. 226—Smith v. Greene, 
283 N.T.S. 264, 166 Misc. 833, mod¬ 
ified on other grounds 287 N.T.Sw 
963, 247 Ap'p.Dlv. 426—'Moss v. 

Greene, 274 N.T.S. 447, 153 Misc. 
461. 

Bmployees doing same type of work 
Where at a time when it was per¬ 
missible to classify in different 
g^rades, on the basis of salaries re¬ 
ceived, employees doing the same 
t 3 rpe of work, one of such employees, 
who was properly classified in a dif¬ 
ferent grade from another employee 
doing the same type of work, might 
be suspended while such other was 
retained, notwithstanding the seniori¬ 
ty of the employee suspended.— 
Schwartz v. Brandt, 24 N.T.S.2d 885, 
261 App.Div. 83. 

87- N.T.—Brown v. Greene, 198 N.E. 
626, 269 N.T. 46, reargrument de¬ 
nied 199 N.E. 697, 269 N.T. 613— 
Sanger v. Greene, 198 N.E. 622, 269 
N.T. 33, reargument denied 199 N. 
B. 697, 269 N.T. 613—Skrocki v. 
Greene, 274 N.T.S. 1, 242 App.Div. 
226—^Moss v. Greene, 274 N.^.S. 
447, 153 Misc. 46. 

Demotion 

(1) After demotion from a higher 
grade to a lower grade, the suspen¬ 
sion of an employee so demoted while 
Junior employees in such grade were 
retained did not necessarily violate 
^e seniority rights of the suspended 
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employee, In the absence of a showing 
that such employee and the em¬ 
ployees so retained had been occupy¬ 
ing positions to which similar duties 
attached.—^Brown v. Greene, 198 N. 
E. 626, 269 N.T. 46. 

(2) It was not permissible, on the 
other hand, to suspend employees of 
one grade in department where their 
positions were continued and their 
work was performed by new incum¬ 
bents demoted from a higher grade. 
—Smith V. Greene, 287 N.T.S. 953, 247 
App.Div, 425. 

88. N.T.—Canfield v. Greene, 294 N. 

T.S. 930, 250 App.Div. 181. 

Meaning of "service” and services in 
different positions as determining 
seniority with respect to dismissal 
of municipal employees see Munici¬ 
pal Corporations i 733 b- 

89- N.T.—Canfield v. Greene, supra. 
ISiuilclpal seocvloe may not be add¬ 
ed to state service for this purpose.— 
Canfield v. Greene, supra—Bacom v. 
Reavy, 46 N.T.S.2d 86, 181 Misc. 599, 
affirmed Bacom v. Conway, 48 N.T.S. 
2d 146, 267 App.Div. 1027. 

90- N.T.—^Bacom v. Conway, €2 N.E. 
2d 65, 294 N.T. 245. 

91- N.T.—Koso V. Greene, 184 N.E. 
66, 260 N.T. 491—^Weiher v. Greene, 
269 N.T.S. 297, 239 App.Dlv. 662. 

92. Wis.—McCann v. Personnel 
Board of Wis., 38 N.W.2d 480, 26 
Wis. 321. 

93. N.T.—Shepherd v. Greene, 274 
N.T.S. 211, 153 Misc. 289. 

94. N.T.—^Bacom v. Reavy, 46 N.T.S. 
2d 85, 181 Misc. 599, affirmed Ba¬ 
com V. Conway, 48 N.T.S.2d 145, 
267 App.Div. 1027. 

95. N.T.—^Brown v. Greene, 198 N. 
E. 626, 269 N.T. 45, reargument de¬ 
nied 199 N.E. 697, 269 N.T. 613— 
Sanger v. Greene, 198 N.E. 622, 269 
N.T. 33, reargument denied 199 N. 
E. 697, 269 N.T. 613. 

86. N.T,—Schwartz v. Brandt; 24 N. 
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been applied to junior architects a specification 
writer;®® state police trooper;®® and stenogra- 
phers.i 

d. Eemoval 

(1) Power to remove in general 

(2) Grounds 

(3) Necessity of charges, notice, and 

hearing 

(4) Civil service laws; veterans* pref¬ 

erence laws 

(5) Mode and proceedings 

(6) Particular persons as state officers 

(1) Power to Remove in General 

The power to remove a state officer from office may 
be executive, Judicial, or legislative. Constitutional and 
statutory provision Is usually made with respect to the 
removal or discharge of state officers and employees, 
and the power to appoint to office may carry with it 
the power to remove. 

Subject to qualifications or limitations imposed by 
constitutional or statutory provisions, the general 
rules, stated in Officers §§ 59 et seq, are applicable 
with respect to the removal of state officers.® Ac¬ 
cordingly, the power to remove a state officer from 
office may be executive,® judicial,^ or legislative,® 
dependent on the manner in which the people in 
the specific instance halve g^ven or bestowed such 
power. The power to remove state officers and 
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employees is usually not regarded as inherent in 
the* governor,® nor is it necessarily an executive 
function.^ It has been held, however, that the 
power to remove an officer in the executive branch 
of the state government, appointed by the governor, 
is, by virtue of constitutional provisions lodging in 
the governor the supreme executive power of the 
state, an executive function,® limited only by the 
constitution,® applicable to all officers in the execu¬ 
tive department who have been appointed by the 
governor for a definite term,i® and not merely 
those mentioned in the constitution and this 
power is unaffected by the fact that the officer 
may be subject to impeachment.^® Such power, 
flowing from the constitution itself, has been held 
to be self-executing,i® and not dependent on legisla¬ 
tive action;!^ and statutory provisions for the re¬ 
moval of such officers by the governor, being mere¬ 
ly declaratory of the constitutional power, cannot 
operate as a limitation thereon.^® 

Gmstitutional provisions for the impeachment of 
certain state officers do not prohibit the legislature 
from providing for the removal of other officers 
holding offices established by the legislature.^® 
Where the power to provide for the removal of 
state officers resides in the legislature, such power 
may, subject to constitutional limitations, be con¬ 
ferred on the governor on the governor by and 


r.S.2d 885, 261 App.Div. 83— 

Skrockl V. Greene, 274 N.Y.S. 1, 
243 App.Dlv. 226. 

97. N.Y.—Canfield v. Greene, 294 N. 
Y.S. 930, 250 App.Dly. 181. 

98. N.Y.—^MeehaJi v. Greene, 296 N. 
Y.S. 169, 261 App.Dlv. 764. 

99. N.Y.—Haskins v. Warner. 47 N. 
Y.S.2d 793—Haskins v. Warner, 46 
N.Y.S.2d 400. 

1. N.Y.,—Moss V. Greene, 274 N.Y. 
e. 447, 153 Mlsc. 461. 

S. Fla..—^In re Advisory Opinion to 
Governor, 68 6o. 450, 69 Fla. 608. 

8. N.D.—State v. Frazier. 182 N.W. 
546. 47 N.D. 314. 

4. N.D.—State v. Frazier, supra. 
Bemoval of judsres see Judges S 27. 

5. N.D.—State v. Frazier, supra. 

9i Ky.—Johnson v. Laffoon, 77 S.W. 

2d 345, 257 Ky. 156. 

69 C.J. p 137 notes 47 [a], 66 [a]. 
Statutory olllces 

. In the absence of a provision In the 
constitution to the contrary, the leg¬ 
islature may place restrictions on the 
Power of the governor to remove an 
officer appointed to a statutory office. I 
—^Wentz V. Thomas, 16 P.2d 65, 169 
Okl. 124. I 

81 C.J.S.-<S 


7. N.D.—State v. Frazier, 182 N.W. 
545, 47 N.D. 814. 

Frovislous liM to vest power In gov¬ 
ernor 

Wyo.—^People v. Shawver, 222 P. 11, 
30 Wyo. 366. 

69 C.J. p 187 note 67 [a]. 


8. Neb.—State 

ex 

rel. 

Beck 

V. 

Young, 48 N.W.2d 
588. 

677, 

154 Neb. 

9- Neb.—State 
Young, supra. 

ex 

rel. 

Beck 

V. 

la Neb.—'State 
Young, supra. 

ex 

reL 

Beck 

V. 

11. Neb.—State 
Young, supra. 

ex 

reL 

Beck 

V. 

12- Neb.—State 
Young, supra. 

ex 

rel. 

Beck 

V. 

13. Neb.—State 
Young, supra. 

ex 

rel. 

Beck 

V. 

14. Neb.—State 
Young, supra. 

ex 

rel. 

Beck 

V. 

15. Neb.—State 
Young, supra. 

ex 

rel. 

Beck 

V. 


16. Arlz.—^Holmes v, Osborn, 115 P. 
2d 775, 57 Arlz. 622. 

17. Arlz.—Holmes v. Osborn, supra. 
Ky.—Johnson v, Laffoon, 77 S.W.2d 

345, 257 Ky. 156. 

Wash.—State v. Cheetham, 53 P. 349, 
19 Wash. 830. 
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59 aj. p 137 notes 45 [a], 50 [a], 63 
[a]. 

Bmployees of his office 
Fla.—State ex rel. Neill v. Lee, 200 
So. 701, 145 Fla. 638. 

Without right to appeal 
Wash.—State v. Cheetham, 53 P. 849, 
19 Wash. 380. 

59 C.J. p 137 note 45 [a]. 

Judicial function 

(1) FSct that the removal might 
Involve the exercise of some power 
usually considered Judicial does not 
alter the text rule.—Taylor v. Lee, 
Utah, 226 P.2d 531. 

(2) Under constitutional provision 
authorizing governor to remove state 
officers for causes specified therein, 
governor in removing an officer does 
not act purely In an executive capac¬ 
ity, and his acts are not subject to 
unlimited discretion Inhering In a 
purely executive act—Craig v. Jen¬ 
sen, 278 N.W. 545, 6<6 6.D. 98. 

Por cause 

Power to remove for cause may be 
conferred on the governor by the leg¬ 
islature. 

S.D.—Beckwith v. Bushfleld, 289 N. 
W. 421, 67 S.D. 91—Craig v. Jen¬ 
sen, 278 N.W. 545, 66 S.D. 93. 

Utah.—Taylor ▼. Lee, 226 P.2d 531. 
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witii the Consent of the council or on officers or 
boards other than the governor.^® The mere fact 
that the power to remove is not inherent in the 
governor does not preclude the vesting of such pow¬ 
er in him by the legislature in a proper case,^® par¬ 
ticularly with respect to an appointive office which 
has been created by the legislature.^! 

Where the constitution authorizes the governor 
to remove an officer '‘by and with the consent of 
the senate,” the governor lacks power permanently 
to remove the officer without the consent and con¬ 
currence of the senate.22 Constitutional provisions 
that the governor shall, with the consent of the 
senate, appoint certain officers, and may remove any 
such officer, contemplate only those officers which 
the governor has appointed with the consent of the 
senate,28 and do not empower him to remove other 
officers which he has appointed as provided by 
other provisions of the constitution.^^ Under a 
statute creating an office to be filled by appointment 
of the governor with consent of the senate it has 
been held, however, that the governor is empowered 
to remove the incumbent without the consent of the 
senate but he may not remove except in the 
manner and for the cause or causes named by the 

legislature.26 

In accordance with general rules, discussed in 
Officers § 59 b (2), in the absence of any limiting 

18. Mass.—^In re Opinion of the Jus¬ 
tices, 19 N.S.2d 807, 302 Mass. 605. 

19. Mass.—^Davis v. School Commit¬ 
tee of Somerville, 30 N.E.2d 401* 

307 Mass. 354—^In re Opinion of the 
Justices, 19 N.E.2d 807, 302 Mcuss. 

605. 

59 C.J. p 137 note 58 [a]. 

'misoharsre;’’ ‘^remove’’ 

''Discharge,’' within the meaning of 
a statute creating a state office and 
reserving power in a specified hoard 
to • remove or discharge the incum¬ 
bent, has been held to be synonsrmous 
with the word ‘"remove.”—State ex 
reL Williamson v. Wannamaker, 48 
S.E.2d 601, 213 S.C. 1. 

20. Ey.—Johnson v. Liaffoon, 77 S. 

W.2d 345, 267 Ky. 166. 

21. Ey.—Johnson v. Laltoon, supra. 

22. Fla.—^In re Advisory Opinion to 
Governor, 68 So. 450, 69 Fla. 508. 

23. Colo.—^Roberts v. People, 235 P. 

1069, 77 Colo. 281. 

24. Colo.—^Roberts v. People, supra. 

26. Ark.—^Beasley v. Parnell, 9 S. 

W.2d 10. 177 Ark. 912. 

59 aj. p 137 note 60 [b]. 

26. Ariz.—^Holmes v. Osborn, 116 P. 

2d 776, 57 Axlz. 622. 

27. La.—Gamier v. Louisiana Milk 
Commission, 8 So.2d 611, 200 La. 

684. 


provision of constitution or statute, the power of 
a:ppointment is usually regarded as carrying with it 
the power to remove,^'^ at least where no definite 
term is fixed by law.** Power to remove is not, 
however, to be implied from the power of appoint¬ 
ment where a definite term is attached to the 
particular office by law,29 whether for a term of 
years,30 or during good behavior.®! A power to 
remove is not to be implied from a statute provid¬ 
ing for the hearing of charges against certain state 
officers and for a report of conclusions to the 
governor.®® 

Removal at zvill or pleasure. Where no term is 
fixed by law a state officer is removable at the will 
or pleasure of the appointing power,®® as is an 
officer appointed under a statute providing that he 
shall hold office for a specified term unless sooner 
removed by the appointing authority.®^ On the 
other hand, the power of removal is not incident 
to the power of appointment where the extent of 
the tenure of office is fixed by statute.®® 

Particular officers. The foregoing rules have 
been applied in cases involving the removal of 
particular state officers such as an arid land com¬ 
missioner;®® bank examiner ;®7 chairman of state 
highway commission;®® chief highway commission¬ 
er;®® chief service officer;^® dvil service com¬ 
missioner;^! commissioner of insurance;^® com- 

I Fordble Installment of snooessor 
Power to remove from office does 
! not Include aa an incident thereto 
the power forcibly to Install a suc¬ 
cessor.—^Ekem v. McGovern, 142 N. 
W. 696, 154 Wis. 167, 46 L.RJL,N.S., 
796. 

34. Del.—Collison v. State ex rel. 
Green, 2 A2d 97, 9 W.W.Harr. 460, 
119 AL.R. 1422. 

S.D.—State v. Eipp, 74 N.W. 440, 10 
S.D. 495. 

35. S.C.—State ex rel. Williamson v. 
Wannamaker, 48 S.E.2d 601, 213 S. 

a 1. 

36. Wash.—State v. Cheetham, 53 P. 
349, 19 Wash. 380. 

59 C.J. p 137 note 46. 

37. S.C.—State v. Bhame, 75 S.E. 
881, 92 S.C. 455, Ann.Ca8.1914B 519. 

88. Ga.—Holder v. Anderson, 128 S. 

E. 181, 160 Ga. 433. 

59 aJ. p 137 note 47. 

39. S.C.—State ex rel. Williamson v. 
Wannamaker, 48 S.E.2d 601, 218 
S.a 1. 

40. Tenn.—Gillespie v. Rhea County, 
235 S.W.2d 4, 191 Tenn. 487. 

41. Colo.—^Roberts v. People, 235 P. 
1069, 77 Colo. 281. 

59 C.J. p 187 note 48. 

42. S.D.—State v. Eipp, 74 N.W. 440, 
10 S.D. 495. 

69 C.J. p 187 note 49. 


N.H.—^In re Opinion of the Justices, 8 
A.2d 697, 90 N.H. 568. 

28. La.—Gamier v. Louisiana Milk 
Commission, 8 So.2d 611, 200 La. 
694. 

N.H.—^In re Opinion of the Justices, 
8 A.2d 597, 90 N.H. 568. 

29. La.—Nicholson v. Thompson, 5 
Rob. 367. 

Tex.—^Dorenfleld v. State, 73 S.W.2d 
83, 123 Tex. 467. 

59 C.J. p 187 notes 47 [a], 52 [a], 53 
[a], 69 [a], 62 [a]. 

30. Ga.—Holder v. Anderson, 128 S. 
R 181, 160 Ga. 433. 

La.—^Nicholson v. Thompson, 6 Rob. 
867. 

Tex.—^Dorenfleld v. State, 73 S.W.2d 
83, 123 Tex. 467. 

69 C.J. p 137 notes 47 [a], 58 [a]. 

31. La.—Nicholson v. Thompson, 5 
Rob. 367. 

Tex.—^Dorenfield v. State, 78 S.W.2d 
83, 123 Tex. 467. 

59 C.J. p 137 note 53 [a]. 

32. Neb.—State v. Bacon, 6 Neb. 286. 

59 C.J. p 137 note 54 [a]. 

33. Cal.—Scully v. State, 124 P.2d 
609, 20 CaL2d 178. 

Pa.—^Ruch V. Wilhelm, 43 A.2d 894, 
352 Pa. 586. 

Tenn.—Gillespie v. Rhea County, 235 
S.W.2d 4, 191 Tenn. 487. 

69 C.J. p 137 note 50% [a]. 
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missioner of insurance and revenues commis¬ 
sioners to contract for erection of an asylum 
members of industrial commission members of 
state board of agriculture 6 one operating a 
branch oflSce for issuance of automobile licenses 
pharmacy board members,*48 port master and ward¬ 
ens principal of state institution for the blind 
recess commissioners representative of state on 
railroad board secretary of state ;53 state en¬ 
gineer state highway commissioner ;55 state 
police officer state text book commissioner 
superintendent of water division ;58 trustees of state 
agricultural college and experimental station 
trustees of state charitable institutions and the 
warden of a state penitentiary.61 

Deputies cmd assistants. Statutes authorizing a 
state officer to appoint a subordinate officer have 
been held to imply an authority of such state officer, 
in his discretion, to dismiss or remove such ap¬ 
pointee or to revoke his appointment in the absence 
of statutory or contractual provision for tenure or 
term of service.®^ Statutes authorizing an officer 
to remove his clerks at will, however, do not em¬ 
power him to remove subordinate officers without 


cause before expiration of their statutory terms.®* 

Agents and employees. A state in employing an 
agent has the same power to revoke the appoint¬ 
ment as an individual,®^ and the repeal of the stat¬ 
ute authorizing the agent's appointment operates as 
a revocation.®® Statutes frequently provide for 
the discharge or removal of state employees,®® and 
state officers or boards exercising a statutory pow¬ 
er to remove or discharge state employees must 
proceed in accordance with the statute.®^ State 
agents and employees, not protected by contract or 
positive provision of law, are subject to arbitrary 
removal®* or summary dismissal,®® with or with¬ 
out cause and at the pleasure of the appointing au- 
thority.70 The power to discharge an employee 
will not be implied from the power to appoint, 
w»here such employee is not a subordinate of the 
appointing officer.^i A statutory right of state 
officers to discharge employees has been held not 
subject to waiver.7* 

(2) Grounds 

The legislature may prescribe the grounds for the 
removal of an Incumbent of an office created by It. Con- 


43. Ark.—^Beasley v. Parnell, 9 S.W, 
2d 10. 177 Ark. 912. 

69 C.J. p 1S7 note 50. 

4A, N.T.—^People v. Comptroller. 20 
Wend. 695. 

69 C.J. p 137 note 50^. 

4B. Arlz.—^Holmes v. Osborn. 116 P. 
2d 775. 67 Arlz. 622. 

46. Colo.—^Benson v. People, 60 P. 
212. 10 Colo.App. 176. 

47. U.S.—Wetzel v, McNutt. D.C. 
Ind., 4 F.Supp. 233. 

48. Ky.—Votteler v. Fields, 23 S. 
W.2d 688, 232 Ky. 322. 

69 C.J. p 137 note 62. 

49. La.—Nicholson v. Thompson. 6 
Rob. 367. 

69 C.J. p 137 note 63. 

BO. Neb.—State v. Bacon. 6 Neb. 286. 
69 C.J. p 137 note 64. 

51. Mass.—^In re Opinion of the Jus¬ 
tices. 19 N.E.2d 807, 302 Mass. 606. 

62. N.C.—^Bryan v. Patrick, 33 S.B. 

161, 124 N.C. 651. 

69 C.J. p 137 note 55. 

53. ni.—Field V. People, 3 TIL 79. 

59 C.J. p 137 note 56. 

54. Wyo.—^People v. Shawver, 222 
P. 11, 30 Wyo. 366. 

69 C.J. p 137 note 67. 

55. Okl.—Wentz v. Thomas. 16 P. 
2d 65. 169 Okl. 124. 

56. N.J.—^Manyon v. Schwarzkopf, 
126 A. 168. 100 N.J.Law 22. 

69 C.J. p 137 note 68. 

67. Ky.—^McChesney v. Sampson. 23 
S.W.2d 584, 232 Ky. 395. 

69 C.J. p 137 note 59. 


58. Wyo.—State v. Grant, 81 P. 796, 
82 P. 2, 14 Wyo. 41, 116 Am.S.R. 
982, 1 L.RJL.N.S.. 588. 

69. N.D.—State v. Miller, 67 N.W. 
193, 8 N.D. 433. 

60. Ark.—Bruce v. Matlock, 111 S. 
W. 990, 86 Ark. 556. 

69 C.J. p 137 note 62. 

61. Kan.—^Lynch v. Chase. 40 P. 666, 
65 Kan. 367. 

59 C.J. p 137 note 63. 

62. N.IL—^In re Opinion of the Jus¬ 
tices, 8 A.2d 597, 90 N.H. 568. 

63. Ky.—^Btoiger v. Lucas, 86 S.W. 
562, 120 Ky. 807. 

59 C.J. p 138 note 64. 

64. Mo.—State v. Walker, 88 Mo. 
279, affirmed 8 S.Ct. 929, 125 U.S. 
889, 31 L.Ed. 769. 

65. Mo.—State v. Walker, supra. 

N.J.—^Di Angelo v. Keenen, 169 A. 

728, 112 N.J.Law 19. affirmed 181 
A. 44. 116 N.J.Law 607. 

66. TT.S.—Wetzel v. McNutt, D.a 
Ind., 4 F.Supp. 238. 

Construction. 

A statute prohibiting state em¬ 
ployee from being interested or con¬ 
cerned in purchase of lands from 
state tax commission, and providing 
that any violation thereof shall be 
punishable by removal is penal in 
character and should be strictly con¬ 
strued.—^Brown v. BowUng, 240 P.2d 
846, 56 N.M. 96. 

The head of a department may be 
empowered to disdiarge employees 
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within his department.—^Lowy v. 
Reardon, 66 P.2d 1214, 12 Cal.App.2d 
748. 

Teto power 

Employment approved by predeces¬ 
sor in office is not subject to the 
governor's veto power.—^McGlnness v. 
Hunt, 111 P.2d 66. 57 Arlz. 70. 

67. Fla.—State ex rel. Woodward v. 
Lee. 165 So. 138, 114 Fla. 865. 

Iowa.—^Plttlngton v. Herring. 264 N. 
W. 712, 220 Iowa 1376. 

68. Pa.—^Ruch v. Wilhelm, 43 A.2d 
894, 852 Pa. 686. 

69 C.J. p 138 note 68. 

69. N.J.—^Di Angelo v. Keenen, 169 
A. 728. 112 N.J.Law 19, affirmed 
181 A. 44, 116 N.J.Law 607. 

Pa.—Ruch V. Wilhelm, 43 A.2d 894, 
352 Pa. 686—^Ruch v. Wilhelm. Com. 
PI.. 66 Pauph.Co. 193. 

70. Pa.—^Broadwater v, Otto. 88 A. 
2d 878. 370 Pa. 611—Ruch v. WU- 
helm, 43 A.2d 894, 352 Pa. 686. 
Statutory provisions authorizing 

specified authorities to remove their 
employees at pleasure, must. In the 
absence of statutory expression to 
the contrary, be assumed to prevail 
in all cases.—^Brickett v. Lagay, 46 
A.2d 804, 134 N.J.Law 1. 

71. Ind.—Carr v. State. 12 NJBL 107. 
Ill Ind. 101. 

69 C.J. p 138 note 69. 

72. Wiis.—Shipman v. State, 42 Wls. 
377. 

69 C.J. p 138 note 69^. 
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stltutlonat and statutory provisrona which piiescribe 
grounds for removal are usually regarded as exclusive. 

It is competent for the legislature which creates 
a state office to prescribe grounds for the removal 
of the incumbent,'^^ and it may provide for the 
arbitrary removal of such an officer without cause.^^ 
It has been held, however, that the legislature, hav¬ 
ing created an office for a specified term, cannot 
arbitrarily remove the incumbent prior to the ex¬ 
piration of such term.^5 Constitutional^® and statu¬ 
tory'^'^ provisions prescribing causes or grounds for 
removal of state officers are usually regarded as ex¬ 
clusive, and impose a mandatory duty to remove 
where such grounds exist,'^® require that removal be 
for cause,'^3 and prohibit removal for causes or on 
grounds other than those prescribed,®® although it 
has been said that the enumerated statutory causes 
for the removal of state officers, who are not sub¬ 
ject to impeachment, are not exclusive.®^ At any 
rate, where the constitution authorizes removal of 
state officers for prescribed causes the courts have 
no power to remove them for other causes;®® and, 
where the constitution prescribes grounds for the 
removal of a state officer, whose office is created 
by the constitution, the legislature has no power to 


add to the grounds specified.®® 

One who accepts and holds a state office is deemed 
to do so on condition that he may be removed for 
a cause of removal provided by law.®^ Statutory 
provisions for removal of state officers “for cause*’ 
contemplate reasons which the law and sound public 
policy recognize as sufficient warrant for removal, 
that is a “legal cause,”®® and not merely a cause 
whidi the appointing power, in the exercise of its 
discretion, might deem sufficient.®'^ Under a stat¬ 
ute creating a state office with a fixed term and 
reserving to a specified state body the right to re¬ 
move the incumbent, such body has been held to 
have no right to remove him without just cause.®® 

Where the appropriation for the pa 3 rment of 
workmen is exhausted, their discharge has been held 
proper.®® 

Particular causes or grounds. The grounds 
which have been held sufficient to warrant the re¬ 
moval of a state officer or employee include advocat¬ 
ing the overthrow of the government by force and 
violencegross inefficiency®^ or neglect of duty;®® 
misconduct,®® and, likewise, sufficient grounds have 


73- Ariz.—^Holmes v. Osbom, 116 P- 
2d 776, 57 Ariz. 622. 

S.D.—Beckwith v. Bushfleld. 289 N.W. 

421, 67 S.D. 91. 

Personal gain. 

A statute providing for the dis¬ 
missal of salaried officers or em¬ 
ployees who are actively interested in 
exploiting natural resources of the 
state for personal gain, or who are 
employed by persons so engaged, does 
not apply to state commissioners, be¬ 
ing restricted to subordinate officers 
and employees, and is mandatory as 
to them.—State v. Maestri, 5 So.2d 
499, 199 La. 49. 

74. Ky.—Johnson v. Laffoon, 77 S.W. 
2d 345, 257 Ky. 156. 

S.C.—State ex rel. Williamson v. 
Wannamaker, 48 S.K.2d 601, 213 S. 

a 1. 

75. S.C.—State ex rel. Williamson v. 
Wannamaker, supra. 

59 C.J. p 137 note 56 [a]. 

76. La—Saint v. Irion, 116 So. 649, 
166 La 1035. 

Mo.—State v. Brunk, 34 S.W.2d 94, 
326 Mo. 1181. 

69 C.J. p 138 note 71 [a], p 139 note 
- 76 [a]. 

77- Ariz.—^Holmes v. Osborn, 116 P. 
2d 775, 57 Ariz. 522. 

78. La—State v. Maestri, 5 So.2d 
499, 190 La 49. • 

78- Ga—^National Surety Co. v. Sey- 
moTxr, 166 S.B. 777, 46 GaApp. 109, 
reversie^ on other grounds 171 S. 
B. 380, 177 Ga 735, conformed to 
171 S.B. 560» 47 GaApp. 766. 


80. Ga—^National Surety Co. v. 
Seymour, supra 

La—Saint v. Irion, 116 So. 649, 165 
La 1035. 

Mo.—State ex inf. McKittrick v. Bode, 
113 S.W.2d 806, 342 Mo. 162. 

Web.—State ex rel. Beck v. Young, 
48 N.W.2d 677, 154 Neb. 688. 

S.D.—Craig v. Jensen, 278 N.W. 646, 
66 S.D. 93. 

49 C.J. p 138 note 71 [a]. 

81. Okl.—^Hunter v. Quick, 79 P.2d 
690, 183 OkL 19. 

82. La—Saint v. Irion, 116 So. 649, 
166 La 1035. 

59 C.J. p 138 note 71 [a]. 

83. Wyo.—^People v, Shawver, 222 
P. 11, 30 Wyo. 366. 

59 C.J. p 138 note 73 [a]. 

84. Cal.—Alexander v. Scattergood, 
124 P.2d 151, 61 Cal.App.2d 127. 

86. Mont.—State ex rel. Holt v. Dis¬ 
trict Court of First Judicial Dist. 
in and for Lewis and Clark Coun¬ 
ty, 63 P.2d 1026, 108 Mont 488— 
State ex rel. Nagle v. Sullivan, 40 
P.2d 995, 98 Mont 426, 99 A.L.R. 
821. 

86. Mont—State ex rel. Holt v. Dis¬ 
trict Court of First Judicial Dist 
in and for Lewis and Clark County, 
63 P.2d 1026, 108 Mont 438—State 
ex rel. Nagle v. Sullivan, 40 P. 
2d 996, 98 Mont 425, 99 A.L.H. 
821. 

87- Mont—State ex ret Holt v. Dis¬ 
trict Court of First Judicial Dist 
in and for Lewis and Clark County, 
68 P.2d 1026, 103 Mont 488—State 
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ex rel. Nagle v. Sullivan, 40 P.2d 
995, 98 Mont 425, 99 AL.R. 321. 

88. S.C.—State ex rel. Williamson v. 
Wannamaker, 48 S.E.2d 601, 213 S. 

a 1. 

89. Ariz.—State v. Angle, 91 P.2d 
705, 64 Ariz. 13. 

90. Pa,—^Pawell v. Unemployment 
Compensation Board of Review, 22 
A2d 43, 146 Pa.Super. 147—^Appeal 
of Albert Com.PL, 99 Pittsb.Leg.J. 
445. 

Coimnnnist aetlvltieg 
There is no requirement in the law 
or constitution which bars an execu¬ 
tive of state from removing any em¬ 
ployee for good of the service as to 
whom he has any tenable evidence 
that he is either a member of the 
communist party or, even if not le¬ 
gally a member, that he has in any 
way given aid or comfort to that par¬ 
ty.—^Pawell V, Unemployment Com¬ 
pensation Board of Review, 22 A.2d 
43, 146 Pa.Super. 147. 

91. S.D.—Beckwith v. Bushfleld, 289 
N.W. 421, 67 S.D. 91. 

92. S.D.—^Beckwith v. Bushfleld, su¬ 
pra. 

69 C.J. p 188 note 72 [a]. 

93. S.C.—Craig v. Jensen, 278 N.W. 
645, 66 S.D. 93. 

59 C.J. p 188 note 71 [b]. 

'^Ulsoondiiot in office’* constmed 
The term ‘‘misconduct in office," 
as used in statute and constitutional 
provision authorizing removal of 
state officers for causes specified 
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been held to include malfeasance,misfeasance, 
or nonfeasance®® in office; habitual drunkenness;®'^ 
disobedience and insolence to a superior;®® and 
misconduct in absenting oneself from his office and 
failure to perform his work timely and promptly.®® 
Particular matters hdd not to constitute cause or 
ground for removal include the attitude and actions 
of an executive officer with respect to certain pro¬ 
posed laws,^ mere possession and transportation of 
intoxicating liquors for beverage purposes,® enter¬ 
ing into a contract on the advice of the attorney 
general,® and nonresidence in the state prior to 
appointment^ 

Particular officers. The foregoing rules have 
been applied in cases involving the removal of a 
conservation commissioner,® director of conserva¬ 
tion,® member of board of charities and correc- 
tions,^ secretary of department of institutions,® 
secretary of state,® state engineer,^® state police 
officer,!! superintendent of public instruction,!® and 
treasurer of the state.!® 

(3) Necessity of Charges, Notice, and Hear¬ 
ing 

There Is no necessity for charges, notice, or hearing 
for the removal of officers who are removable at will or at 
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the pleasure of the appointing authority or under stat¬ 
utes providing for arbitrary or summary removal. The 
rule is otherwise under constitutional and statutory re¬ 
quirements as to officers holding office for a fixed term, 
or where removal Is for “cause.” 

Where the power to remove state officers is at 
the will or pleasure of the appointing authority, 
there is no necessity for the filing of charges against 
them as a prerequisite to their removal ;!^ and it is 
not necessary that they be given notice and an op¬ 
portunity to be heard.!® Further, it has been held 
that the filing of charges!® and a hearing thereon!^ 
are not imposed as mandatory prerequisites to the 
removal of subordinate state officers by a statute 
directing their superior officer to adopt rules and 
regulations for the filing and hearing of charges 
against such subordinates. In the absence of cori- 
stitutional provisions to the contrary the legislature 
can provide for the removal of appointive state 
statutory officers with!® or without!® trial. On the 
other hand, where constitutional or statutory provi¬ 
sion is made therefor, the filing of charges®® and a 
notice and hearing®! are prerequisites to removal 
of officers. Under constitutional and statutory pro¬ 
visions for the removal of state officers holding of¬ 
fice for a fixed term it has been held essential that 
charges be filed against them,®® and that they be 


therein, means the doing of some¬ 
thing which the officer ought not to 
do, or failure to do something which 
he ought to do, in conduct of his of¬ 
fice.—Craig v. Jensen, supra. 
Evidence held to show “mlscondnot In 
office” 

S.D.—Craig v. Jensen, supra. 

94. S.D.—Beckwith v. Bushfield, 289 
N.W. 421, 67 S.D. 91. 

69 C.J. p 138 note 73 [a]. 

95. S.D.—^Beckwith v. Bushfield, su¬ 
pra. 

96. S.D.—^Beckwith v. Bushfield, su¬ 
pra. 

97. La.—Saint v. Irion, 116 So. 649, 
166 La. 1036. 

69 C.J. p 138 note 71 [c]. 

98. N.J.—Manyon v. Schwarzkopf, 
126 A. 168, 100 N.J.Law 22. 

69 C.J. p 139 note 74 [a]. 

99. Iowa.—Allen v. Wegman, 264 
N.W. 74, 218 Iowa 801. 

1. La.—Saint v. Irion, 116 So. 649, 
166 La. 1035. 

69 C.J. p 138 note 71 [b] <2). 

2. La.—Saint v. Irion, supra. 

69 aJ. p 188 note 71 [c], [d]. 

8. La.—Saint v. Irion, supra. 

69 C.J. p 138 note 71 [e]. 

4. Mo.—State ex inf. McEittrick v. 

Bode, 113 S.W.2d 806, 842 Mo. 162. 
Eligibility see supra S 67. 


5. La.—Saint v, Irion, 116 So. 649, 
165 La. 1035. 

59 C.J. p 138 note 71. 

6. Mo.—State ex inf. McKittrick v. 
Bode, 113 S.W.2d 805, 342 Mo. 162. 

7. S.D.—Craig v, Jensen, 278 N.W. 
645, 66 S.D. 93. 

8. Cal.—Scully v. State, 124 P.2d 609, 
20 Cal.2d 178. 

9. Mich.—^Attorney General v. Jo- 
chim, 68 N.W. 611, 99 Mich. 858, 41 
Am.S.R. 606, 23 L.R.A 699. 

59 C.J. p 138 note 72. 

la Wyo.—^People v. Shawver, 222 P. 

11, 80 Wyo. 366. 

69 C.J. p 138 note 73. 

11. Pa.—^Ruch V. Wilhelm, 43 A.2d 
894, 352 Pa. 586. 

69 C.J. p 139 note 74. 

12. Mich.—^People v. Coffey, 218 N. 
W. 460, 237 Mich. 691, 62 A.L.II. 1. 

59 C.J. p 139 note 76. 

13- Mo,—State v. Brunk, 34 S.W.2d 
94, 326 Mo. 1181. 

69 C.J. p 189 note 76. 

14. Mixin.—State ex reL Peroe v. 
Poirier, 248 N.W. 747, 189 Minn. 
200 . 

Pa.—Ruch V. Wilhelm, 43 A.2d 894, 
362 Pa. 586. 

59 aJ. p 139 note 78 [a], 88 [a]. 

15. Minn.—State ex reL Peroe v. 
Poirier, 248 N.W. 747, 189 Minn. 
200 . 


Pa. —^Broadwater v. Otto, 88 A.2d 878 
—Ruch V. Wilhelm, 43 A.2d 894, 
362 Pa. 686. 

59 C.J. p 139 notes 78 [a], 83 [a], 85 
[a]. 

16. Pa.—^Ruch V. Wilhelm, supra. , 

17. Pa.—^Ruch V. Wilhelm, supra. ' 

18. Ky.^—Johnson v. Laffoon, 77 S.W. 
2d 345, 257 Ey. 156. 

19. Ky.—Johnson v. Laffoon, suprA 

20. Ohio.—^Ridgeway v. City of Ak¬ 
ron, App., 42 N.E.2d 724. 

Signing with typewriter 
W.Va—Wysong v. Walden, 196 S.B. 
673, 120 W.Va. 122, corrected oh 
other grounds 52 S.E.2d 392. 
Statute repealed by subsequent con- 
fiicting statute designating office to 
be “without term.”—State ex rel. Pe¬ 
roe Y. Poirier, 248 N.W. 747, 189 Minn. 
200 . 

21. Ohio.—^Ridgeway y. City of Akr 
ron, App., 42 NJB.2d 724. 

State librarian 

Position of state librarian is not 
“office” and state librarian is pot 
“officer** within constitution provid¬ 
ing for removal of officer on com¬ 
plaint and hearing.—State ex reL 
Newman v. Skinner, 191 N.E. 127, 128 
Ohio St. 325, 93 A.L.R 331. 

22. Neb.—State ex rel. Beck v. 
Young, 48 N.W.2d 677, 164 Neb. 688. 
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given notice*^ and a hearing®^ or a "trial."*® An 
attempted removal without notice, when required, 
is void.*® Particular notices have been held to be 
sufficient*^ or reasonable.** 

Where a state officer can be removed only for 
"cause," it is generally held that the power of re¬ 
moval can be exercised only after notice and an 
opportunity to be heard,** and to make his defense 
against the charges made,** although a statute pro¬ 
viding for the removal of state officers for cause 
but not containing any provision for notice has 
been held valid.*i 

Expiration of tenure. Where the tenure of office 
of a deputy state officer ends on the expiration of 
the tenure of the appointing officer and the quali¬ 
fication of his successor, such deputy is not entitled 
to a hearing before a state board to determine 
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whether his discharge by such successor is justi- 
fied.S2 

Vacancy. Where a state office has become vacant 
by reason of the incumbent’s conviction of a felony 
there is no need for a hearing such as is required 
on an incumbent’s removal from office.** 

Particular officers. The foregoing rules have 
been applied in cases involving the necessity of 
charges, and notice and hearing in connection with 
the removal of an arid land commissioner,*^ au¬ 
ditor of the state,*® capital commissioner,*® chief 
highway commissioner,**^ chief g^ain inspector,** 
coal mine inspector,** commissioner of university 
and school lands,^® district police officer,4i highway 
commissioner,^* insurance commissioner,^* member 
of relief commission,^^ secretary of state,^® state 
police officer,^® superintendent of water division,^'^ 
and trustees of state agricultural colleges,4* charit- 
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23. Neb.—State ex reL Beck v. 

Toun^, supra. 

24. Neb.—State ex reL Beck v. 

Young, supra. 

Seasonable opportniilty to be beard 
S.C.—State ex rel. Williamson v. 
Wannamaker. 48 S.KSd 601, 213 

s.a 1. 

25. Tex.—^Dorenfield v. State ex rel. 
Allred, 73 S.W.2d 83, 123 Tex. 467. 
Word “trial” In constitutional pro¬ 
vision with respect to removal of 
state officers was used In ordinary 
accepted meaning, of a judicial In¬ 
vestigation and determination of is¬ 
sues between parties.—^Dorenfield v. 
State ex rel. Allred, supra. 

Se. Mo.—State v. Knott, 105 S.W. 

1040, 207 Mo. 167. 

59 aJ. p 139 note 81 [a]. 

27. Iowa.—Clark v. Herring, 260 N. 

W. 436, 221 Iowa 1224. 

69 C.J. p 139 notes 79, 80 [a]. 

23. Mass.—^McCarthy v. Common¬ 
wealth, 90 N.E. 879, 204 Mass. 482. 
59 C.J. p 139 note 84 [a]. 

29. Colo.—People v. Denman, 65 F. 

455, 16 Colo.App. 837. 

Oa.—National Surety Co. v. Seymour. 
166 S.R 777, 46 Ga.App. 109, re¬ 
versed on other grounds 171 S.E. 
880, 177 Ga. 735, conformed to 171 
S.E. 560, 47 Ga.App. 766. 

SAn.—^Lease v. Freeborn, 85 P. 817, 
52 Kan. 750. 

Mich.—Attorney General v. Jochlm, 
58 N.W. 611, 99 Mich. 858. 41 Am. 
S.R. 606, 23 I..RA. 699—Dullan v. 
Willson, 19 N.W. 112, 53 Mich. 392, 
51 Am.R. 128. 

Mont.—State ex rel. Holt v. District 
Court of First Judicial Dlst. in and 
for Lewis and Clark County, 68 P. 
2d 1026, 103 Mont. 488—State ex 
roL Nagle v. Sullivan, 40 P.2d 995, 
98 Mon^ 425, 99 AIr.B. 321. 


S.D.—State v. Hewitt, 52 N.W. 875, 
3 S.D. 187, 44 Am.S.R. 788, 16 Li.H. 
A. 413. 

Tex.—^Dorenfield v. State, ex rel. All- 
red, 73 S.W.2d 83. 123 Tex. 467. 

59 C.J. p 139 notes 82 [a], 86 [a], 
88 [a], 89 [a], 90 [a]. 

30. Mont.—State ex rel. Holt v. Dis¬ 
trict Court of First Judicial Dist. 
in and for Lewis and Clark County, 
63 P.2d 1026, 103 Mont. 438. 

Utah.—^Taylor v. Lee, 226 P.2d 681. 
59 C.J. p 139 note 82 [a]. 

Partlciilar defenses 

(1) Under statute authorizing re¬ 
moval by governor *‘for cause” and 
impliedly leaving method of proce¬ 
dure of removal to be prescribed by 
public policy, the officer should be af¬ 
forded an opportunity to present and 
the governor would be required to 
hear defense of good faith with re¬ 
spect to acts chcu'ged as grounds for 
removal.—State ex rel. Holt v. Dis¬ 
trict Court of First Judicial Dist. 
in and for Lewis and Clark County, 
63 P.2d 1026, 103 Mont. 438. 

(2) Governor was not required to 
hear evidence as to his own bias or 
prejudice, in absence of statutory dis¬ 
qualification for such bia.s or preju¬ 
dice and in view of fact that proceed¬ 
ing was nonjudlcied.—State ex rel. 
Holt V. District Court of First Ju¬ 
dicial Dist. in and for Lewis and 
Clark County, supra. 

31. Iowa.—Clark v. Herring, 260 N. 
W. 436, 221 Iowa 1224. 

32. Mass.—^Howard v. State Board of 

Hetirement, 89 N.E.2d 758, 825 

Mass. 211. 

Statute relating to retirement of 
employees did not entitle deputy to a 
hearing.—^Howard v. State Board of 
Retirement, supra. 

33. N.D.—State ex rel. Salisbury v. 
Vogel. 256 N.W. 404, 65 N.D. 187. 
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34. Wash.—State v. Cheetham, 53 
P. 349, 19 Wash. 380. 

59 CJ. p 139 note 78. 

35. Ky.—Sweeney v. Coulter, 58 S. 
W. 784, 109 Ky. 295, 22 Ky.L. 885. 

59 C.J. p 139 note 79. 

36. Wash.—State v. Burke, 36 P. 281, 
8 Wash. 412. 

59 C.J. P 189 note 80. 

37. S.C.—State ex rel. Williamson v. 
Wannamaker, 48 S.E.2d 601, 213 S. 
C. 1. 

38. Mo.—State v. Knott, 105 S.W. 
1040, 207 Mo. 167. 

59 C.J. p 139 note 81. 

39. Colo.—^People v. Denman, 65 P. 
455, 16 Colo.App. 337. 

59 C.J. p 139 note 82. 

40. N.D.—State v. Prater, 189 N.W. 
334, 48 N.D. 1240. 

59 C.J. p 189 note 88. 

41. Mass.—^McCarthy v. Common¬ 
wealth, 90 N.E. 879, 204 Mass. 482. 

59 C.J. p 139 note 84. 

48. N.D.—State ex rel. Salisbury v. 
Vogel, 256 N.W. 404, 65 N.D. 187. 

43. Md.—^Townsend v. Kurtz» 84 A. 
1128, 83 Md. 381. 

59 aJ. p 189 note 85. 

44. Tex.—^Dorenfield v. State ex reL 
Allred, 78 S.W.2d 83, 123 Tex. 467. 

45. Mich.—Attorney General v. Jo- 
chim, 58 N.W. 611, 99 Mich. 868, 
41 Am.S.R. 606, 23 L.R.A. 699. 

59 C.J. p 139 note 86. 

46. Pa.—Ruch V. Wilhelm, 48 A.2d 
894, 852 Pa. 586. 

47. Wyo.—State v. Grant, 81 P. 795, 
82 P. 2. 14 Wyo. 41, 116 Am.S.R. 
982, 1 L.R.A,N.S., 588. 

48. S.D.—State v. Hewitt, 52 N.W. 
875, 3 S.D. 187, 44 Am.S.R. 788, 16 
L.R.A. 413. 

59 C.J. p 189 note 88. 
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able institutions,^9 or institutions for the deaf, 
dumb, and blind.50 

(4) Civil Service Laws; Veterans’ Pref¬ 
erence Laws 

civil aervlee taws and veterans' preference laws re- 
lating to the removal of state employees must be given 
effect. 

In the absence of constitutional requirement, the 
state legislature may properly provide for the em- 
plo 3 rment of state employees without creating a 
civil service system providing for their discharge 
only for cause.®! Where, however, under constitu¬ 
tional and statutory provisions, civil service laws 
covering state officers, agents, or employees regu¬ 
late their removal, the purpose of such regulations 
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has been declared to be the prevention of removal 
except in pursuance of a fair and impartial system 
of separation from the service.®^ Such regulations 
must be given effect,®® and, in so far as they apply 
to the removal of employees, it is essential that 
there be a compliance therewith,®^ including those 
relating to cause, grounds, or reasons®® and pro¬ 
cedure®® for removal. 

The foregoing rules have been applied in cases 
involving the removal, under civil service laws, of 
such state officers, agents, and employees, as com¬ 
missioner of securities under the secretary of 
state,®claims examiner of emplo 3 niient security 
commission,®® clerk in excise department,®® deputy 
claims agent in department of public works,®® de¬ 
puty factory inspector,®! examiner of municipal ac- 


49. Kan.—^Lease v. Freeborn, 36 P. 
817, 52 Kan. 750. 

59 C.J. P 139 note 89. 

50. Mich.—^Dullan v. Willson, 19 N. 
W. 112, 53 Mich. 392, 51 Azn.R. 128. 

59 C.J. p 139 note 90. 

51. La.—Ward v. Leche, 179 So. 62, 
189 La. 113. 

52. Ariz.—Welch v. State Board of 
Social Security and Welfare, 87 P. 
2d 109, 53 Ariz. 167. 

Okl.—^Burge v. Oklahoma Employ¬ 
ment Sec. Commission, 195 P.2d 285, 
200 Okl. 429. 

Operation of oonatitntioaal amend¬ 
ment 

Attorney in a state department re- 
ceivinsT notice of discharge prior to 
the effective date of a constitutional 
civil service amendment was not en¬ 
titled to its benefits.—^Lowy v. Rear¬ 
don, 55 P.2d 1214, 12 Cal.App.2d 748. 

53. Ariz.—Welch v. State Board of 
Social Security and Welfare, 87 
P.2d 109, 63 Ariz. 167. 

Ill.—People ex rel. Carroll v. Dur¬ 
kin, 280 BLApp. 510. 

Okl.—^Burge v. Oklahoma Employ¬ 
ment Sec. Commission, 196 P.2d 
285, 200 Okl. 429. 

59 C.J. p 139 note 92, p 140 note 3. 

54. Ariz.—Welch v. State Board of 
Social Security and Welfare, 87 P. 
2d 109, 53 Ariz. 167. 

m.—^People ex rel. Carroll v. Dur¬ 
kin, 280 UIAlPP. 510. 

Okl.—^Burge v. Oklahoma Employ¬ 
ment Sec. Commission, 195 P.2d 
285, 200 Okl. 429. 

59 CJ. p 139 note 92, p 140 note 8. 
Exempt fireman 

N.Y.—Clark v. Greene, 206 M.Y.S. 

313, 209 App.Div. 668. 

59 C.J. p 139 note 96 [a]. 

Provisional employee held not with¬ 
in protection of civil service laws.— 
State Civil Service Commn. v. Cum¬ 
mings, 265 P. 687, 83 Colo. 37»—69 
C.J. p 139 note 98 [a]. 


55. Ariz.—Welch v. State Board of 
Social Security and Welfare, 87 P. 
2d 109, 63 Ariz. 167. 

Gal.—Winslow v. Bull, 276 P. 974, 
97 Cal.App. 616. 

Colo.—State Civil Service Commn. 

V. Hoag. 293 P. 338, 88 Colo. 169. 
m. —^People ex rel. Huff v. Palmer, 
191 N.E. 199. 356 Ill. 563. 

N.Y.—Meehan v. Sayer, 193 N.T.S. 
609, 200 App.Dlv. 674—^People ex 
rel. Goldschmidt v. Travis, 152 N. 
Y.S. 1058, 167 App.Dlv. 476, affirmed 
114 N.E. 1078, 219 N.Y. 689. 

Okl.—^Burge v. Oklahoma Employ¬ 
ment Sec. Commission, 195 P.2d 
285. 200 Okl. 429. 

59 C.J. p 139 note 94 [a], p 140 notes 
96 [a], 97 Ca], 99 [a], 1 [a]. 

Just cause 

Ill.—^People ex rel. Carroll v. Durkin, 
280 I11.APP. 510. 

59 C.J. p 140 note 98 [a]. 

Particular grounds or causes 

(1) Lack of work may constitute 
ground for removal or discharge.— 
People ex rel. Huff v. Palmer, 191 N. 
E. 199, 356 Ill. 563. 

(2) Neglect of duty may also be 
ground for discharge, being conduct 
'^detrimental to the public service” 
and therefore “Just cause” within the 
meaning of statute.—^People ex rel. 
Carroll v. Durkin, 280 IlLApp. 510. 

(3) Other particular grounds or 
causes see 59 C.J. p 139 note 94 [a], 
p 140 notes 96 [a], 97 [a]. 

Abolition of position 

An attempted abolition of a state 
position which if valid would remove 
the person holding it does not con¬ 
stitute a "dismissal, suspension, or 
demotion” within the meaning of 
rules governing a merit system.— 
Donaldson v. Sisk, 113 P.2d 860, 57 
Ariz. 318. 

56. Ariz.—Welch v. State Board of 
Social Security and Welfare, 87 P. 
2d 109, 53 Ariz. 167. 

Okl.—^Burge v. Oklahoma Employ¬ 
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ment Sec. Commission, 195 P.2d 
285. 200 Okl. 429. 

59 C.J. p 140 note 98 [al. 

Charges 

Okl.—^Burge v. Oklahoma Employ¬ 
ment Sec. Commission, supra. 
Notice and hearing 
Ariz.—Welch v. State Board of So¬ 
cial Security and Welfare, 87 P.2d 
109, 53 Ariz. 167. 

Ill.—^People ex rel. Huff v. Palmer, 
191 N.E. 199, 356 Dl. 563. 

Okl.—^Burge v. Oklahoma Employ¬ 
ment Sec. Commission, 195 P.2d 
285, 200 Okl. 429. 

Evidence held sufficient to Justify 
discharge 

N.J.—In re Petry, 102 A. 462, 91 N.J. 
Law 51. 

59 C.J. p 140 note 98 [a]. 

Evidence held insufficient to Justify 
discharge 

N.Y.—^People ex rel. Kahn v. Parley, 
148 N.Y.S. 412, 163 App.Div. 100, 
164 App.Div. 920, affirmed 108 N.E. 
1104, 214 N.Y. 607. 

59 C.J. p 139 note 94 [a]'. 

Bevlew 

Colo.—State Civil Service Commn. v. 

Hoag, 293 P. 338, 88 Colo. 169. 

Ohio.—State v. Witter, 143 N.E. 656, 
110 Ohio St 216. 

59 C.J. p 140 notes 1 [b], 3 [a]. 

B7. Colo.—State Civil Service 
Commn. v. Cummings, 265 P. 687, 
88 Colo. 379. 

59 C.J. p 139 note 93. 

58. Okl.—^Burge v. Oklahoma Em¬ 
ployment Sec. Commission, 195 P. 
2d 285, 200 Okl. 429. 

69. N.Y.—^People ex rel. Kahn v. 
Parley, 148 N.Y.S. 412, 163 App.Div.' 
100 . 

59 C.J. P 139 note 94. 

60. N.Y.—Clark v. Greene, 205 N.Y.S. 
313, 209 App.Dlv. 668. 

59 C.J. p 139 note 95. 

61. HI.—People ex ret Carroll v. 
Durkin, 280 DLApp. 510. 
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counts in office of state comptroller,®® factory in¬ 
spector,®® general employee in state comptroller’s 
office,®^ general maintenance engineer,®® member of 
the board of corrections,®® reservoir tender,®^ and 
special medical examiner for industrial commis¬ 
sion.®® 

Veteran^ preference lams» Veterans’ preference 
acts relating to the removal of state officers, agents, 
and employees must be given effect.®® The purpose 
of such statutes requiring notice and hearing has 
been said to be to protect the veteran from arbitrary 
removal where it is sought to oust him from his 
position for personal reasons, political reasons, 
bias, and the like, in order to give such position to 
another but every separation from service is 
not tantamount to a removal.^i Accordingly, a 
veterans’ preference statute does not protect a 
veteran from discharge from a state position for 
his own misconduct^® So also such statutes do not 
forbid a veteran’s removal where his position is 
abolished,*^® or his services are dispensed with for 
want of work,7^ or in the interest of economy,^® 
or where his term has expired.^® 

The foregoing rules have been applied in cases 
involving the removal or discharge of a veteran 
employed as a bridge tender,a canal lock tender,*^® 
a head bookkeeper in the office of the state treas¬ 
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urer,*^® a telephone inspector,®® and a yardman on 
state capitol grounds.®^ 

(5) Mode and Proceedings 

(a) In general 

(b) Procedure before administrative 

boards or officers 

(c) Judicial proceedings 

(d) Impeachment 

(a) In General 

Constitutional provisions for the mode of removal of 
state officers are controlling and exclusive. Officers who 
do not fall within such provisions may be removed as 
provided by statute. 

One who accepts and holds a state office is deemed 
to do so on condition that he may be removed in 
the manner provided by law.®® Constitutional pro¬ 
visions for the method or mode of removal of state 
officers are controlling and exclusive, and preclude 
the legislature from providing for other methods or 
modes.®® So where the constitution specifies the 
modes of removal for constitutional officers they 
can be removed only by one of the modes pre¬ 
scribed.®^ In the absence of constitutional restric¬ 
tions the legislature may provide the method for re¬ 
moving state officers,®® and the mode so provided 
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Gd. N.Y.—People ex rel. Goldschmidt 
▼. Travis, 162 N.T.S. 1058, 167 App. 
Div. 475, affirmed 114 NJE, 1078, 
219 N.T. 689. 

69 C.J. p 140 note 96. 

63. N.T.—Meehan v. Sayer, 198 N. 
T.S. 609. 200 App.Div. 674. 

59 C.J. p 140 note 97. 

64. N.J.~In re Petry, 102 A. 452, 
91 N.J.Law 51. 

69 C.J. p 140 note 98. 

65. Cal.—Winslow v. Bull, 275 P. 
974, 97 Cal.App. 516. 

59 C.J. p 140 note 99. 

66. Colo.—State Civil Service 
Commn. v. Hoair, 293 P. 338. 

69 C.J. p 140 dote 1. 

67. N.T.—^Edklns v. Wotherspoon, 
168 N.T.S. 710, 178 App.Div. 880. 

69 C.J. p 140 note 2. 

68. Ohio.—State v. Witter, 143 N.E. 
556, 110 Ohio St 216. 

69 C. J. p 140 note 3. 

69. Iowa.—Statter v. Henin^r, 251 N. 
W. 716, 217 Iowa 410. 

Mich.—Walkllnir v. Smith, 267 N.W. 

616, 276 Mich. 193. 

59 C.J. p 140 notes 6-7. 

Oouflda&tial x^tatlonjOiip 
Where an exception to the statute 
80 provides, veterans' preference 
statute does not preclude discharge 
of a veteran from a position involv¬ 
ing a confidential' relationship.—Allen 


V. Wegman, 264 N.W. 74, 218 Iowa 
801. 

Oouttnnity of employment 

(1) Presumption is that war veter¬ 
an's employment as yardman at state 
capitol grounds 'was Indeterminate 
and continuous, so as to preclude his 
discharge without hearing after pub¬ 
lic grounds custodian's removal, in 
absence of showing that he went In 
with such custodian or was appointed 
for indefinite period.—Statter v. Her¬ 
ring, 261 N.W. 716, 217 Iowa 410. 

(2) Other decisions 'with respect to 
continuity of employment see 69 C.J. 
p 140 notes 6 [a], 7 [a]. 

7a N.T.—Stryker v. Board of Edu¬ 
cation of City of New Tork, 294 N. 
T.S. 66, 260 App.Div. 319, affirmed 
10 N.E.2d 679, 274 N.T. 620. 

71. N.T.—Stryker v. Board of Edu¬ 
cation of City of New Tork, supra. 

72. Iowa.—Allen v. Wegman, 254 N. 
W. 74, 218 Iowa 801. 

Evidence held snfflolent to estab¬ 
lish misconduct.—Allen v. Wegman, 
supra. 

73. N.T.—^People ex rel. Schoenwald 
V. Treman, 137 N.T.S. 64. 

74. N.T.—^People ex reL Schoenwald 
V. Treman, supra. 

76. N.T.—^People ex reh Schoenwald 
v. Treman. supra. 
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78- N.T.—^People ex rel. Schoenwald 
V. Treman, supra. 

77. N.T.—^People ex rel, Schoenwald 
V. Treman, supra. 

59 C.J. p 140 note 6. 

78. N.T.—^People ex pel, Schoenwald 

V. Treman, supr& 

59 C.J. p 140 note 7. 

79- Iowa.—^Allen v. Wegman, 254 N. 

W. 74, 218 Iowa 801. 

sa Mich.—Walkling v. Smith, 267 N. 
W. 616, 276 Mich. 193. 

81. lo-wa.—Statter v. Herring, 261 N. 
W. 716, 217 Iowa 410. 

82. Cal.—^Alexander v. Scattergood, 
124 P.2d 161, 61 Cal.App.2d 127. 

83. Colo.—State Civil Service Com¬ 
mission V. Colorado State Board of 
Health, 138 P.2d 934, 111 Colo. 109. 

Fla.—^In re Advisory Opinion to Gov¬ 
ernor, 68 So. 450, 69 Fla. 608. 
Tex.—Dorenfield v. State ex rel. All¬ 
red, 73 S.W.2d 88, 123 Tex. 467. 

59 C.J. p 140 note 9 [a]. 

84. Colo.—State Civil Service Com¬ 
mission V. Colorado State Board of 
Health, 188 P.2d 934, 111 Colo. 109.: 

La.—State v. Maestri, 6 So.2d 499, 
199 La. 49. 

83. Ariz.—^Holmes v. Osborn, 116 P. 

2d 775, 67 Aniz. 522. 

Iowa.—Clark v. Herring, 260 N.W. 

486, 221 Iowa 1224. . 

69 C.J. p 141 note 20 [aj. 
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is exclusive.** 

Constitutional provisions authorizing removal of 
officers by an address of two thirds of both houses 
of the legislature, except as to offices, removal from 
which has been otherwise provided for by the con¬ 
stitution, do not invalidate earlier statutes provid¬ 
ing for a different method of removal with respect 
to nonconstitutional officers without definite terms 
of office.*^ 

Particular officers. The foregoing rules have 
been applied in cases involving the removal of 
members of civil service commission,** members of 
a relief commission,** a state police officer,** and 
the state treasurer.*^ 

(b) Procedure before Administrative Boards 
or Officers 

Subject to constitutional or statutory provisions state 
officers may be removed from office in proceedings be¬ 
fore administrative boards or officers. 

Subject to constitutional or statutory require¬ 
ments state officers may be removed from office in 
proceedings before administrative boards or offi¬ 
cers,** in accordance with procedure prescribed by 
statute and rules adopted thereunder.** Where the 
governing statute is complied with and the charges 
on which an employee is removed are substantial 
and served on him and he is afforded an opportunity 
to explain, in the absence of statutory provision 
therefor, a judicial review of his removal is not 
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available.** 

Where under the constitution the governor may 
remove an officer for cause, it has been held that 
the governor must produce evidence sufficient to 
sustain the action taken.*® On the other hand, the 
weight to be given evidence tending to show the 
existence of ground for removal is for the gov¬ 
ernor to determine.*® The proceedings and orders 
of the governor in the removal of officers are sub¬ 
ject to review by the courts to assure compliance 
with constitutional provisions.*^ Where the gov¬ 
ernor's constitutional power to remove officers is 
limited to removal for specified causes, the court 
may consider the evidence in reviewing his action,** 
but will not disturb his findings as to the existence 
of constitutional grounds where there is any evi¬ 
dence to support such findings.** Where the gov¬ 
ernor’s original order for removal of a state officer 
is invalid because of procedural informality, and the 
removed officer has brought court action to compel 
his reinstatement, such invalidity may, in a proper 
case, be cured by pursuing the correct procedure 
for removal without awaiting the outcome of the 
court action.^ 

(c) Judicial Proceedings 

Judicial proceedings for the removal of state offi¬ 
cers are governed by general rules such as those relat¬ 
ing to evidence and judgment. 

General rules regulate judicial proceedings in¬ 
volving removal of state officers,* particularly with 


86. Arlz.—^Holmes v. Osborn, 115 P. 
2d 775. 57 Ariz. 622. 

VoliuLtary resigiiation 

Where a state officer voluntarily 
resigns, the procedure for his remov¬ 
al from office need not be followed.— 
State ex rel. Martin v. Alford, 13 So. 
2d 845, 203 La. 232. 

87. La.—^Nicholson v. Thompson, 5 
Rob. 367. 

88. Colo.—State Civil Service Com¬ 
mission V. Colorado State Board of 
Health, 138 P.2d 934, 111 Colo. 
109. 

89. Tex.—^Dorenfield v. State ex rel. 
Allred, 73 S.W.2d 83, 123 Tex. 467. 

80. La.—State ex rel. Martin v. Al¬ 
ford, 13 So.2d 845, 203 La. 232. 

91. Mo.—State ex inf. Shartel v. 
Brunk, 34 S.W.2d 94. 826 Mo. 1181. 

59 C.J. p 140 note 9. 

92. Mass.—Concannon v. Commis¬ 
sioner of Public Safety, 87 N.B.2d 
216, 824 Mass. 503. 

N.T.—^Rosengarten v. Hnapp, 258 N. 
T.S. 585, 236 App.DiT.. 748, motion 


denied 268 N.Y.S. 1039, 236 App.Div. 
767. 

59 C.J. p 141 note 12. 

Removal of member of state police 
force 

Mass.—Concannon v. Commissioner 
of Public Safety, 87 N.K2d 216, 324 
Mass. 503. 

59 C.J. p 141 note 12. 

93. Mass.—Concannon v. Commis¬ 
sioner of Public Safety, supra. 
Buies of courts martial 
The failure of state police force 
summary court to follow in all re¬ 
spects the procedure set forth in 
Manual of Courts Martial of United 
States Army did not invalidate pro¬ 
ceeding in which patrolman was dis¬ 
honorably discharged, where rule of 
commissioner of public safety apply¬ 
ing procedures set forth in such man¬ 
ual to state police force disciplinary 
and discharge proceedings required 
such procedure only to be ''applied 
so far as may be'* and procedure was 
applied in so far as practicable, and 
patrolman waived any departures 
from procedure.—Concannon v. Com¬ 
missioner of Public Safety, supra. 

94i N.Y.—^Rosengarten v. Elnapp, 258 
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N.Y.S. 585, 236 App.Div. 743, mo¬ 
tion denied 268 N.Y.S. 1039, 28'6 
App.Div. 767. 

95. Neb.—State ex rel. Beck v. 

Young, 48 N.W.2d 677, 154 Neb. 

688 . 

Evidence held Insufficient to support 
order 

Utah.—^Taylor v. Lee, 226 P.2d 681. 

96. S.D.—Craig v. Jensen, 278 N.W. 
545, 66 S.D. 93. 

97. Neb.—State ex rel. Beck v. 

Young, 48 N.W.2d 677, 164 Neb. 588. 

S.D.—Craig v. Jensen, 278 N.W. 645, 
66 S.D. 93. 

98. S.D.—Craig v. Jensen, supra. 

99. SJD.—Craig v. Jensen, supra. 

1. Utah.—JTaylor v. Lee, 226 P.2d 
681. 

8. Okl.—^Maben v. Rosser, 108 P. ■674, 
24 Okl. 588. 

59 aj. p 141 note 14. 

Judicial proceedings for removal of 
officers generally see Offloeors 5 67. 
Removal of conservation commission¬ 
er 

La.—Saint v. Irion, 116 So. 549, 166 
La, 1085. , 
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respect to the evidence® and judgment.* Such pro¬ 
ceedings are civil rather than criminal in character.® 

(d) Impeachment 

Constitutional provisions fop the removal of state 
officers by impeachment apply only to such officers as 
come within their purview, and are controlling and ex¬ 
clusive as to such officers. 

Constitutional provisions for the removal of state 
officers by impeachment apply only to such officers 
as come within their purview,® and are controlling 
in instances in which they are applicable.^ Where 
impeachment is the only mode provided by the con¬ 
stitution for the removal of certain officers, such 
mode is exclusive.® Effect will be given constitu¬ 
tional provisions as to the grounds® and procedure^® 
for impeachment 

The foregoing rules have been applied in cases 
involving the impeachment of such state officers as 
the attorney general,civil service commissioner,^® 
commissioner of insurance,^® govemor,^^ members 
•of board of public lands and buildings,^® a state 
coimcillor,!® secretary of state,and superintend- 
•ent of a water division.^® 

(6) Particular Persons as State Officers 

Particular persons, such as a conservation commis¬ 


sioner and public administrator, have been held to be 
state officers within regulations with respect to removal, 
while others, such as county officers, have been held not 
to be state officers within such regulations. 

With respect to the rules governing the removal 
of state officers, a conservation commissioner,^® a 
public administrator,®® and a superintendent of a 
state hospital®! have been held to be state officers. 
On the other hand, a commissioner of insurance,®® 
a county solicitor,®® a county treasurer,®^ a public 
trustee,®® and trustees of state agricultural col¬ 
lege®® have been held not to be state officers. 

Ex officers have been held private citizens not 
subject to impeachment®7 

^^All officers/* A constitutional provision that the 
legislature shall provide by law for the trial and re¬ 
moval from office of “all officers” of the state, the 
modes of which have not been provided in the con¬ 
stitution, comprehends, in addition to the officers 
specified in the constitution, all state officers occupy¬ 
ing offices created by the legislature.®® 

Other elective state officers/* as used in consti¬ 
tutional provisions making “the Governor and other 
elective state officers” subject to impeachment, has 
been construed as including only such officers as are 
of the class and kind of the governor,®® namely. 


d. L&.—Saint V. Irion, supra. 
Evldexioe bald l]unLfilcian.t to support 
cbarsres 

La.—Saint v. Irion, supra. 

59 CJ. p 141 note 15 [b]. 

4. La.—Saint v. Irion, supra. 
Judgment baxrinfir from office bald in¬ 
valid 

La.—Saint v. Irion, supra. 

59 aj. p 141 note 15 [c]. 

5. La.—Saint v. Irion, supra. 

6. Ariz.—^Holmes v. Osborn, 115 F.2d 
775, 67 Ariz. 622. 

La.—State v. Maestri, 5 So.2d 499, 
199 La. 49. 

Mass.—Opinion of the Justices, 33 
'N.E.2d 275, 308 Mass. 619. 

59 C.J. p 141 note 17-^ 142 note 24, 
p 142 notes 32-34. 

7. La,—State v. Maestri, 5 So.2d 499, 
190 La. 49. 

Mass.—^In re Opinion of the Justices, 
19 N.E.2d 807, 302 Mass. 605. 
X^rislative exercise of exeontlva and 
Judicial power 

‘ A constitutional provision that leg*- 
Islatlve departments shall never exer¬ 
cise executive and Judicial powers 
has been held not to alter the text 
rule.—^In re Opinion of the Justices, 
supra. 

& Colo.—State Civil Service Com¬ 
mission V. Colorado State Board of 
Health, 138 P.2d 934, 111 Colo. 109. 
9. Mass.*—In re Opinion of the Jus¬ 
tices, 33 N.K2d 276, 308 Mass. 619. 


59 C.J. p 141 note 21 [e], p 142 note 
22 [b]. 

Misconduot and maladministration in 
office 

Mass.—^In re Opinion of the Justices, 
supra. 

Misdemeanor in office 

Pa.—^In re Investlgration by Dauphin 
County Grand Jury, September, 
1938, 2 A.2d 802, 332 Pa. 342. 

10- Mass.—^In re Opinion of the Jus¬ 
tices, 33 N.E.2d 275, 308 Mass. 619. 

Okl.—Simpson v. Hill, 263 P. 635, 
128 Okl. 269, 66 A.L.R. 706. 

69 C.J. p 141 notes 17 [a], 18 [a], 21 
Cb3-[d], Cj 3. P 142 note 22 

Ca], [c]. 

11. Neb.—State v. Leese, 55 N.W. 
798, 37 Neb. 92, 40 Am.S.R. 474, 28 
L.R.A. 679. 

59 C.J. p 141 note 18. 

12. Colo.—State Civil Service Com¬ 
mission V. Colorado State Board of 
Health, 138 P.2d 934, 111 Colo. 109. 

59 C.J. p 141 note 19. 

13. Iowa.—Clark v. Herringr, 260 N. 
W. 436, 221 Iowa 1224. 

69 C.J. p 141 note 20. 

14. Tex.—^Ferguson v. Wilcox, 28 S. 
W.2d 526, 119 Tex. 280. 

69 CJ. p 141 note 21, 

16. Neb.—State v. Hastings, 55 N.W. 
774, 37 Neb. 96. 

59 C.J. p 142 note 22. 

16. Mass.—^In re Opinion of the Jus¬ 
tices, 33 N.E.2d 275, 308 Mass. 619. 

1034 


17. Neb.—State v. Hastings, 55 N.W. 
774, 37 Neb. 96. 

59 C.J. p 142 note 23. 

18. Wyo.—State v. Grant, 81 P. T05, 
82 P. 2. 14 Wyo. 41, 116 Am.S.R. 
982, 1 L.R.A,N.S., 588. 

59 C.J. p 142 note 24. 

19. La.—Saint v. Irion. 116 So. 549. 
165 La. 1035. 

20. Bl.—Ramsay v. Van Meter, 133 
N.E. 193, 300 Ill. 193. 

21. Tex.—^Knox v. Johnson, Clv.App., 
141 S.W.2d 698, error refused. 

22. Iowa.—Clark v. Herring, 260 N. 
W. 436, 221 Iowa 1224. 

23. Ala.—^Ex parte Wiley, 54 Ala. 
226. 

34i Ill.—^Donahue v. Will County, 100 
Ul. 94. 

59 C.J. p 142 note 29. 

25. Colo.—Chambers v. People, 202 
P. 1081, 70 Colo. 496. 

59 C.J. p 142 note 30. 

2eb S.D.—State v. Hewitt. 62 N.W. 
875, 3 S.D. 187, 44 Am.S.R. 788. 
16 L.R.A. 413. 

27. Neb.—State v. Leese, 65 N.W. 
798, 37 Neb. 92, 40 Am.S.R. 474, 20 
L.R.A. 679—State v. HUl, 55 N.W. 
794, 37 Neb. 80. 20 L.R.A. 673. 

28. Tex.—^Knox v. Johnson, Civ.App., 
141 S.W.2d 698, error refused. 

29. Okl.—Maben v. Rosser, 103 P. 
674, 24 Okl. 588. 



81 C. J* S. 


STATES 


§§ 78-79 


elective executive officers and this construction 
has been upheld even where the constitution added, 
immediately after the words ^'other elective state 
officers,” the phrase “including the justices of the 
Supreme Court.”8i 

"^Officers of the commonwealth^* as used in con¬ 
stitutional provisions regulating impeachment, re¬ 
fers to such officers as are elected by the people at 
large32 or are provided for in the constitution for 
the administration of matters of general or state 
concem,33 such as a state councillor,34 whose duties 
relate to matters of general or state concern, al¬ 
though they are elected by residents of particular 
state districts rather than by the people at large.35 
Such provisions do not, however, include county 
commissioners.®® 

''Other state officers/* as used in constitutional 
provisions regulating removal of such officers by 
impeachment, does not include every officer who 
might, for other purposes, be properly classed as a 
state officer,®^ but is ordinarily limited to consti¬ 
tutional®® or principal®® officers, of a grade similar 
to that of the govemor,40 and is restricted to elec¬ 
tive state officers.^^ Accordingly, generally speak¬ 
ing, the category of state officers subject to im¬ 
peachment excludes subordinate officers,^® such as 
officers holding by virtue of appointment4® Par¬ 
ticular state officers have been considered to be 
subject,44 or not subject,4® to impeachment as 
“other state officers” within such constitutional pro¬ 
visions. 

"Public officer/* within constitutional and statu¬ 


tory provisions relating to ouster, has been held to 
include a director of conservation.4® 

"Territorial** officer as including "state** officer. 
Under statutes providing for removal of any “ter¬ 
ritorial” officer, and constitutional provisions adopt¬ 
ed on admission of a territory to statehood and con¬ 
tinuing in force all territorial laws not in conflict 
with the constitution, it has been held that the 
statutory provisions as to “territorial” officers are 
applicable to “state” officers.4'? 

§ 79. -Reinstatement 

Reinstatement, after removal from a state office or 
position, may be had only in accordance with law, and 
the right to reinstatement may be lost by acquiescence 
and laches. 

In accordance with general rules, discussed in 
Officers § 72, where the suspension of a state officer 
by the governor is not concurred in by the legisla¬ 
ture, as required by the constitution, such officer is 
entitled to resume the functions of his office.4® The 
right of a state officer or employee to be reinstated 
may be lost by his conduct constituting acquiescence 
in his removal or discharge,4® as well as by laches 
or unreasonable delay in making application for 
reinstatement.®® 

A civil service officer or employee who has been 
removed or discharged may be reinstated only in ac¬ 
cordance with constitutional and statutory provi¬ 
sions relating to the civil service,®^ and, where the 
employee is a veteran, in accordance with veterans^ 
preference laws.®® The rights of the discharged 


30. Okl.—^Maben v. Rosser, supra. 

81. Okl.—^Maben v. Rosser, supra. 

69 ax p 142 note 43. 

32. Mass.—^In re Opinion of the Jus¬ 
tices, 33 N.E.2d 275. 308 Mass. 619. 

83. Mass.—^In re Opinion of the Jus¬ 
tices, supra. 

34. Mass.—^In re Opinion of the Jus¬ 
tices, supreu 

35. Mass.—^In re Opinion of the Jus¬ 
tices, supra. 

36. Mass.—In re Opinion of the Jus¬ 
tices, 46 N.K 118, 167 Mass. 599. 

37. Ariz.—Holmes v. Osborn, 115 P. 
2d 775, 57 Ariz. 522. 

Wyo.—People v. Shawver, 222 P. 11, 
30 Wyo. 366. 

38. Ariz.—^Holmes v. Osborn, 115 P. 
2d 775, 67 Ariz. 522. 

39. Wyo.—People v. Shawver, 222 
P. 11. 30 Wyo. 366. 

40. Ariz.—^Holmes v. Osborn, 116 P. 
2d 775, 67 Ariz. 522. 

wyo.—^People V. Shawver, 222 P. 11, 
80 wyo. 866 . 


41. Ariz.—^Holmes v. Osborn, 116 P. 

2d 776, 67 Ariz. 622. 

48. Wyo.—^People v. Shawver, 222 P. 
11, 30 Wyo. 366—State v. Grant, 81 
P. 796, 82 P. 2, 14 Wyo. 41, 1 L.R. 
A.,N.S., 688, 116 Am.S.R. 982. 

43. Wyo.—^People v. Shawver, 222 P. 
11, 30 Wyo. 366—State v. Grant, 81 
P. 795, 82 P. 2, 14 Wyo. 41, 1 L.R. 
A,N.S., 588. 116 Am.S.R 982. 

44. Ariz.—^Holmes v. Osborn, 115 P. 
2d 776, 67 Ariz. 622. 

59 aj. p 142 note 38. 

45. Ariz.—^Holmes v. Osborn, supra. 
59 aj. p 142 note 39. 

46. Mo.—State ex inf. McKlttrick v. 
Bode, 113 S.W.2d 805, 342 Mo. 162. 

eUn Okl.—^Maben v. Rosser, 108 P. 
674, 677, 24 Okl. 588. 

48. La.—State v. Herron, 24 La.Ann. 
594. 

59 ax p 136 note 41 [a]. 

49, La.—State ex rel. Martin v. Al¬ 
ford, 13 So.2d 845, 203 La. 232. 

sa La.—State ex rel. Martin v. Al¬ 
ford, supra. 

59 C.J. p 143 notes 48 [a], 49 [a]. 
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Laches held to preclude reinstate¬ 
ment 

La.—State ex rel. Martin v. Alford, 
supra. 

59 O-J. p 143 notes 48 [a], 49 [a]. 

51. Wis.—^Baken v. Vanderwall, 13 
N.W.2d 602, 246 Wis. 147—Berg v. 
Seaman, 271 N.W. 924, 224 Wis. 263. 

59 ax p 143 notes 47 [a], 50 [a]. 
Blffht to reinstatement held not 
shown 

Colo.—^Johnson v. People ex rel. Kel¬ 
ly, 40 P.2d 616, 96 Colo. 175. 

Mich.—Sullivan v. Atwood, 288 iNT.W. 
300, 290 Mich. 664. 

N.J.—^MdCrosson v. Civil Service 
Commission, 171 A. 563, 12 N.J. 
Misc. 365, affirmed McCrosson v. 
Civil Service Commission of New 
Jersey, 174 A. 548, 113 N.XLaw 
406. 

N.T.—Hllsenrad v. Miller, 31 N.B].2d 
895, 284 N.Y. 445. 

52. Iowa.—Plttinrton v. Herring, 264 
N.W. 712, 220 Iowa 1875. 

Mich.—Sullivan v. Atwood, 288 N.W, 
800, 290 Mich. 664—O'DonneU v. 
Liquor Control Commission of 
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person in this respect are g^ovemed by the law as it 
existed at the time of his removal or discharg«.53 
Except as it may be provided otherwise by statute 
or rule of the civil service commission, a civil 
service employee properly separated from the state 
service by reason of the abolition of his position has 
no right to reinstatement in such service.^^ The 
right of an employee, who has been discharged, to 
be reinstated may be lost by laches.55 

"Reinstatement** within civil service statutes and 
veterans’ preference acts regulating the matter has 
been held to mean reinstatement to the position held 
by the employee when discharged.^® The require¬ 
ments of statutes providing for reinstatement are 
not satisfied by a mere offer of reemplo3rment,5^ 
particularly reemployment in a service other than 
that in which the employee was employed at the 
time of his discharge.®* Likewise, an offer of 
temporary reemployment on an hourly wage basis, 
in lieu of steady emplo)rment on a weekly wage 
basis,®*' or reemployment in a distant city, without 
assurance that the employment would be permanent 
or would certainly be available,®* does not consti¬ 
tute a reinstatement. 

Under civil service laws making each grade of 
.employment in a state department a separate entity, 
it must be so regarded in determining an empIoyee*s 
.jright to reinstatement,®! and his seniority rights can 
be considered only within such grade.®* Thfe duties 
of the position constitute the basis of classification 


within a grade in so far as seniority involving a 
right to reinstatement is concerned.®* 

A state personnel board in passing on applications 
of civil service employees for reinstatement does 
not act in a quasi-judicial capacity.®^ Under a 
statute creating such a board and fixing its powers, 
it has been held that, having sustained the order of 
a commission dismissing an employee, such board 
has no power to grant a rehearing and reinstate 
him.®® Where the civil service commission, on an 
application for reinstatement, is empowered only to 
pass on the question whether the employee was 
discharged for racial, political, or religious rea¬ 
sons, a civil service employee, who has no reason to 
believe that his removal was for a racial, religious, 
or political cause, is not required to apply to the 
commission for reinstatement before bringing an 
action for that purpose,®® since the commission has 
no jurisdiction to determine whether there was 
just cause for his discharge.®*^ 

Particular officers, agents, or employees. The 
foregoing principles have been applied in cases 
involving the reinstatement of architects in the 
department of public works,®* a board of correc¬ 
tions member,®* a bridge tender,*^* a chief of time 
inspection department of dock board,7! a chief tele¬ 
phone inspector,^* a clerk in state grain inspection 
office,^* a clerk^^ or a truck driver^® or a watch- 
man^® employed by a liquor control commission, 
a clerk-typist in office of state highway commis¬ 
sion,'^'^ and in a case involving the reinstatement of 


Michigan. 284 N.W. 915, 288 Mich. 
. 377. 

63. Mich.—Sullivan v. Atwood, 288 
. N.W. 300, 290 Mich. 664. 

54. Mich.—Walkllngr v. Smith, 267 N. 
W. 616. ‘276 Mich. 193. 

•N.T.—People ex rel. Schoenwald v. 
Treman, 137 N.T.S. 64. 

55. III.—People v. Burdette, 120 N. 
E. 519. 285 Ill. 48. 

,59 C.J. p 143 notes 48 [a], 49 [a], 
loaches held shown or to prevent re¬ 
instatement 

m. —People V. Burdette, 120 N.E. 519, 
285 Ill. 48. 

La.—State v. New Orleans, 105 So. 
510. 159 La. 465. 

. 59 C.J. p 143 notes 48 [a], 49 [a]. 
Caches held not shown 
111.—People ex rel. Naylor v- Cohen, 
273 ni.App. 362. 

;66. Mich.—O’Donnell v. Liquor Con¬ 
trol Commission of Mi p.ht g fln, 284 
N.W. 915, 288 Mich. 377. 

*Wis.—Bergr v. Seaman, 271 N.W. 924, 

. , 224 Wis. 263. ' 

t. • _ 

67. Wis.—^Bersr v. Seaman, supra. 
tSm ' v. Seaman, isupra. 


59. Mich.—O’Donnell v. Liquor Con¬ 
trol Commission of Michigan, 284 
N.W. 915, 288 Mich. 377. 

80. Mich.—O’Donnell v. Liquor Con¬ 
trol Commission of Michigan, su¬ 
pra. 

81. N.T.—Smith v. Greene, 283 N.T. 
S. 264, 156 Misc. 883, modified on 
other grounds 287 N.T.S. 963, 247 
App.Div. 425. 

62. N.T.—Smith v. Greene, supra. 

63. N.T.—Sanger v. Greene, 198 N. 
B. 622, 269 N.T. 33, reargument de¬ 
nied 199 N.E, 697, 269 N.T. 613. 

64. Cal.—Cullinan v. Superior Court 
in and for Sacramento County, 77 
P.2d 471, 24 Cal.App.2d 468. 

65. Wis.—^Baken v. Vanderwall, 13 

N.W.2d 602, 245 Wis. 147. 

86 . ni.—^People ex rel. Naylor v. 

Cohen, 273 Ill.App. 362. 

67- Ill.—^People ex rel. Carroll v. 

Durkin, 280 Ill.App. 510. 

68 . N.T.—Smith v. Greene, 283 N.T. 
S. 264, 156 Misc. 838, modified on 
other grounds 287 N.TA 963, 247 
App.Div. 425. 

69- Colo.—State Civil Service 
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Comma v. Hoag, 293 P. 338, 88 
Colo. 169. 

59 C.J. p 143 note 47. 

70, N.T.—^People ex rel. Schoenwald 
V. Treman, 137 N.T.S. 64. 

71- La.—State v. New Orleans, 106 
So. 510,159 La. 465. 

59 C.J. p 143 note 48. 

72. Mich.—Walkling v. Smith, 267 
N.W. 616, 276 Mich. 193. 

73- Ill.—^People v. Burdette, 120 N. 
B. 519, 285 IlL 48. 

59 C.J. p 143 note 49. 

74. Mich.—O’Donnell v. Liquor Con¬ 
trol Commission of Michigran, 284 
N.W. 915, 288 Mich. 377. 

75. Mich.—O’Donnell v. Liquor Con¬ 
trol Commission of Michigan, su¬ 
pra. 

76- Mich.—O’Donnell v. Liquor Con¬ 
trol Commission of Michigan, su¬ 
pra. 

77- N.J.—McCrosson v. Civil Service 
Commissloa 171 A. 563, 12 N.J. 
Misc. 365, afi^med McCrosson v. 
Civil Service Commission of New 
Jersey, 174 A. 548, 113 N.J.Law 
406. 
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a conservation warden,*^* a referee in state board 
of tax administration,79 a state police oifficer,®® and 
a stenographer.Sl 

§ 80. Privileges and Disabilities 

Generally state officers are not entitled, by virtue of 
their office, to special legal privileges or Immunities, al¬ 
though while transacting official business they are some¬ 
times privileged from being sued In civil actions. 

Generally speaking, the fact that an individual 
is an officer of the state does not privilege him to 
disobey the laws or protect him from the con¬ 
sequences of infringing the rights of others.®^ 
State officers while transacting official business are 
sometimes privileged from being sued in a civil 
action.®^ In an action involving a state officer as 
a defendant it has been held, however, that his 
office gives him no immunity from the ordinary in¬ 
cidents of litigation.94 

Compensating time off. Under orders of a state 
superior officer his subordinates may be entitled to 
compensating time off for hours worked in excess 
of their regular hours of duty;^5 and their right 
to such time off may not be affected by provisions 
in such orders leaving to their immediate superiors 
the determination as to when such time off shall be 
taken,®® 


Outside remuneration; engaging in private work. 
A state employee is not permitted to accept re¬ 
muneration for his services from any source other 
than the state and this rule precludes his ac¬ 
ceptance of remuneration from private persons.®® 
In the absence of constitutional or statutory prohibi¬ 
tion, a state officer, however, is not precluded by 
his position from engaging in the private practice 
of a profession.®® 

§ 81. Representation of State by Officers and 
Agents 

A state may be bound by the acts of Its officers and 
agents In the performance of powers conferred on them; 
but, except as otherwise provided by constitution or stat¬ 
ute, it is not bound by their unauthorized acts. 

Since the state can act only through the medium 
of its officers and agents,® o it is bound by their 
acts in the performance of powers conferred on 
them,®^ at least in so far as such acts affect the 
proprietary, as distinguished from governmental or 
sovereign, rights of the state.®^ Accordingly, since 
the state must act through the instrumentality of 
various agencies it may be bound by an intrinsic 
error committed by one state agency and carelessly 
disregarded by another participating agency.®® On 


78. Wls.—^Baken v. Yanderwall, 13 
N.W.2d 502. 245 Wls. 147. 

79. Mich.—Sullivan v. Atwood. 288 
K.W. 300, 290 Mich. 664. 

80. La.—State ex rel. Martin v. Al¬ 
ford. 13 So.2d 845. 203 La. 232. 

81- Ohio.—State v. Swisher. 148 N.B. 

686 . 112 Ohio St 707. 

69 C.J. p 143 note 50. 

82. Or.—^Wiegand v. West 144 P. 
481, 73 Or. 249. 

69 C.J. p 143 note 62. 

83. Ohio.—^White Sewing Mach. Co. 
V. Hawes. 6 Ohio S. & C.P. 668, 
7 Ohio N.P. 659. 

84. Md.—^Phoebus v. Sterling, 198 A. 
717, 174 Md. 394. 

Commissioner of J^abor and Statistics 
Md.—^Phoebus v. Sterling, supra. 

85. Cal.—Howard v. Lampton, 197 
P.2d 69. 87 Cal.App.2d 449. 

86 . CaL—^Howard v. Lampton, su¬ 
pra. 

87. Ariz.—State ex rel. Frohmiller v. 
Hendrix, 107 P.2d 1078, 1081, 66 
Ariz. 342. 

Publio policy as basis 

“Public policy forbids an employee 
of the state from accepting remuner¬ 
ation for his services from anybody 
other than the state or the depart¬ 
ment thereof which employs him.’*— 
State ex ret Frohmiller v. Hendrix, 
supra. 


88. Ariz.—State ex rel. Frohmiller v. 
Hendrix, supra. 

39. Mass.—Warner v. Fuller, 139 N. 

E. 811, 245 Mass. 520. 

59 C.J. p 143 note 55. 

90. Me.—^Larson v. New England 
Tel. & Tel. Co., 44 A.2d 1, 141 Me. 
326. 

Tenn.—State v. Jefferson Turnpike 
Co.. 3 Humphr. 805. 

V€U—Sayers v. Bullar, 22 S.E.2d 9, 
180 Va. 222. 

91. La.—State ex rel. Kemp v. Board 
of Liquidation of State Debt, 39 
So.2d 333, 214 La. 890. 

Nev.—State v. Carson Valley Bank, 
47 P.2d 384, 56 Nev. 183. 

Ohio.—State ex rel. Caton v. Indus¬ 
trial Commission of Ohio, 61 N.E. 
2d 806, 76 Ohio App. 249. 

Okl.—In re Block 1, Donly Heights 
Addition, Oklahoma City, 149 P.2d 
265, 194 Okl. 221. 

Tex.—^Harris v. O'Connor, Clv^App., 
185 S.W.2d 993, refused for want 
of merit. 

59 C.J. p 148 note 67. 

Oonstitatloiial prohibition, 

Provision of the constitution for¬ 
bidding officers of the state to bind 
state to payment of any sum of mon¬ 
ey except by authority of law does 
not affect the binding effect of their 
acts performed under statutory au¬ 
thority.—McFarland v. McKee, 41 So. 
2d 574, 262 Ala. 434. 
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Aease 

Under statute authorizing the state 
purchasing agent to negotiate leases 
for the state, in executing such a 
lease he acts not only as a state offi¬ 
cer but for, and on behalf of, the 
state department or agency for which 
the lease is made.—White v. Jones, 
177 S.W.2d 603, 362 Mo. 354. 
Opportunity to test truth of repre¬ 
sentations 

The mere fact that a person deal¬ 
ing with the state through its agent 
had an opportunity to test the truth 
of his representations does not re¬ 
lieve the state from liability for his 
misrepresentations.—Jarcho Bros. v. 
State, N.T.CtCl., 39 N.Y.S.2d 867, 179 
Misc. 796. 

State agent acting as notary 
Where a state purchasing agent, as 
notary, certified regular execution of 
deed to his principal, the state, when 
he was not personally acquainted 
with purported grantor, state was 
bound by agent's knowledge of his 
own act, even though he was not act¬ 
ing as agent In taking the acknowl¬ 
edgment.—Sevier County Bank v. 
State, 69 S.W.2d 622, 17 TennuApp. 
619. 

92> OkL—^In re Block 1, Donly 
Heights Addition, Oklahoma City, 
149 P.2d 265, 194 Okl. 221. 

93. N.T.—Wholesale Service Supply 
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the other hand, since a state officer or agent can 
lawfully act only within the powers conferred on 
him, as discussed supra § 58, unless liability exists 
by virtue of constitutional provision or statute, 
the state is not bound by his unauthorized acts,®^ 
or by his acts in violation of his specific instruc- 
tions.9® The state is not liable for the acts of its 
agent which are beyond the scope of his actual 
authority,^^ even though they are within his ap¬ 
parent authority.^® A fortiori, the state is not 
bound by acts of an employee beyond the scope of 
his apparent authority.®® 

The fact that a state officer acts illegally does 
not relieve the state of its responsibility for his 
acts;i nor is it relieved of responsibility for his 
wrongful abuse of power or disregard of duty 
which takes place under color of law.® The state 
is not, however, responsible for acts of its officers 
performed under a void statute® or for the acts 
of its agents and officials while acting under a 
mistaken construction of the law.^ 

Notice of limitations on authority. Individuals 
as well as courts must take notice of the nature and 
extent of the authority conferred by law on state 
officers and agents.® 


§ 82. Liabilities in General 

Liabilities of state officers to the state are dis¬ 
cussed infra § 83, and to third persons infra § 84. 

Examine Pocket Parts for later cases. 

§ 83. -To State 

state officers are liable to the state In damages for 
breach of a statutory duty due from them to the state. 

State officers are liable to respond in damages 
for breach of a statutory duty due from them to 
the state;® and an officer collecting state revenue 
must report and account for all collections fully 
and without delay.^ On the other hand, a state 
officer will not be held liable for damages arising 
from his failure to perform an act beyond the scope 
of his official duties,® or for the manner in which 
he has exercised his official discretion, although the 
state has thereby suffered loss;® nor is a state offi¬ 
cer responsible for the loss of state property unless 
it is due to his negligence.^® The state cannot re¬ 
cover from its officers for a technical breach of 
duty in the absence of damage,^^ and an officer who, 
under an honest mistake as to the extent of his 
powers, acts without authority of law is not liable 


CJorp. V. State. 103 N.T.aSd 820, 201 
Mlsc. 66. 

94. Cal.—^Lertora v. Riley, 67 P.2d 
140, 6 Cal.2d 171. 

ITeb.—Bordy v. State, 7 N.W.2d 632, 
142 Neb. 714. 

95. Cal.—^Lertora v. Riley, 67 P.2d 
140, 6 Cal.2d 171. 

Neb.—Bordy v. State, 7 N.W.2d 632, 
142 Neb. 714. 

N.H.—Ham v. Maine-New Hampshire 
Interstate Bridge Authority, 30 A. 
2d 1. 92 N.H. 268. 

Okl.—State Highway Commission v. 

Younger, 41 P.2d 686, 170 Okl. 614. 
Or.—State ex rel. Peterson v. Martin, 
176 P.2d 636, 180 Or. 459. 

Pa.—Commonwealth ex rel. Duff v. 
Huston, Com.Pl., 59 Dauph.Co. 119, 
modified on other grounds 61 A.2d 
831, 361 Pa. 1. 

5*9 C.J. p 143 note 58. 

Particular unauthorized acts 

(1) Acceptance of moneys.—State 
V. Home Ins. Co., 81 N.W. 443, 69 
Neb. 524—59 aj. p 143 note 60. 

(2) Destruction of supposedly dis¬ 
eased animals.—^Lertora v. Riley, 57 
P.2d 140, 6 Cal.2d 171. 

(3) Incurring of debts.—^In re In¬ 
curring State Debts, 37 A. 14, 19 RI. 
610—59 C.J. p 143 note 69. 

(4) Procuring of deeds.—^Bordy v. 
State, 7 N.W.2d 632, 142 Neb. 714. 

(6) Failure to record a deed.—^Peo¬ 
ple v. Douglass, 216 N.YJ3. 786, 217 
APP.Diy. 828. 


96. Or.—State ex rel. Peterson v. 
Martin, 176 P.2d 636, 180 Or. 469. 

97- Cal.—^Lertora v. Riley, 67 P.2d 
140, 6 Cal.2d 171. 

N.H.—^Trustees of Phillips Exeter 
Academy v. Exeter, 27 A.2d 669, 90 
N.H. 472. 

Ohio.—State ex rel. Caton v. Indus¬ 
trial Commission of Ohio, 61 N.E. 
2d 806, 76 Ohio App. 249. 

Tenn.—Carter County v. Williams, 
190 S.W.2d 811, 28 Temi.App. 352. 
Told acts 

Acts beyond scope of power vested 
in agent of state are void.—Lertora 
V. Riley, 67 P.2d 140, 6 Cal.2d 171. 

98. N.H.—^Trustees of Phillips Exe¬ 
ter Academy v. Exeter, 27 A.2d 569, 
90 N.H. 472. 

Ohio.—State ex rel. Caton v. Indus¬ 
trial Commission of Ohio, 61 N.E. 
2d 806, 76 Ohio App. 249. 

99. Minn.—State v. Merchants' Nat. 
Bank of St Paul, 177 N.W. 136, 146 
Minn. 822. 

69 C.J. p 144 note 63. 

1. U.S.—^Johnson v. Dye, C.A.Pa., 176 
F.2d 260. 

2. U.S.—^Robeson v. Fanelli, D.C.N. 
T., 94 F.Supp. 62. 

«Color of law” 

An ofilcial’s misfeasance or non¬ 
feasance when confronted by a sit¬ 
uation with respect to which state 
has authorized him to deal takes 
place “under color of law” within the I 
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meaning of the text rule.—^Robeson v. 
Fanelli, supra. 

3- W.Va.—Coal & Coke Ry. Co. v. 

Conley, 67 S.B. 613, 67 W.Va. 129. 
59 C.J. p 143 note 62. 

4. N.Y.—Skrocki v. Greene, 274 N. 

T.S. 1, 242 App.Div. 226. 

6- Cal.—Lertora v. Riley, 67 P.2d 
140, 6 Cal.2d 171. 

N.Y.—Williams Oil Co. v. State, 100 
N.Y.S.2d 42, 198 Misc. 907. 

Okl.—State ex rel. Com'rs of Land 
Office V. Frame, 199 P.2d 215, 200 
Okl. 650. 

Or.—State v. Claypool, 28 P.2d 882, 
146 Or. 616. 

Pa.—Commonwealth v. Strickler, 

Com.Pl., 27 Del.Co. 630. 

Tenn.—Carter County v. Williams, 
190 S.W.2d 811, 28 TenmApp. 362. 

69 C.J. p 116 note 69, p 144 note 64. 

6. N.H.—State v. Kimball, 77 A2d 
116, 96 N.H 377. 

59 C.J. p 144 note 66. 

7. Pa.—Commonwealth v. Gerlach, 
82 A2d 410, 347 Pa. 385-<rommon- 
wealth ex rel. Duff v. Huston, Com. 
PI., 68 Dauph.Co. 226. 

8. La.—State v. Hunsicker, 99 So. 
765, 150 La. 478. 

69 C.J. p 144 note 67. 

9« Tenn.—State v. Buchanan, Ch. 
App., 62 S.W. 480. 

10. W.Va.—State v. Chilton, 89 S.B. 
612, 49 W.Va. 453. 

11. Or.—State v. West, 146 P. 16, 74 
Or. 112. 
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to the state where no damage results thereto from 
his unauthorized act^^ 

Liability for sale on credit. Where a state officer 
authorized to sell state property for cash sells with¬ 
out authority on credit, he is accountable for the 
price as if sold for cash 

Improper care for, or misappropriation of, funds 
or property, A state officer is not considered to be 
an insurer of public funds or property and will not 
be subjected to the liability of an insurer,and as 
long as such officer pays out^s or invests^® public 
money in good faith and in accordance with his 
constitutional and statutory duties he is not liable 
to the state for the loss of such money. So, under 
statutes providing for his paying out of public 
money on warrants drawn by specified authority, 
a state officer is not liable for money paid in good 
faith, on warrants fair on their face, and without 
notice of any illegality of the claim on which such 
warrants are based and he is entitled, in the 
absence of notice, to assume that warrants will 
not be drawn without lawful authorization.^® 
Where, however, a state officer chooses to disburse 
public funds in his custody without the requisite 
statutory authorization he takes the risk of per¬ 
sonal liability for his irregular action,and such 
liability is not obviated by the fact that he makes 


such payment in good faith, in the sense that he 
acts with honest intention and without purpose to 
defraud or deceive.®® 

The foregoing rules have been applied in cases 
involving the personal liability of the auditor of 
the state,®! chief clerk of state comptroller’s of¬ 
fice,®® editor of highway bulletin,®® governor,®^ road 
superintendent,®® treasurer of the state,®® and ware¬ 
house commissioner.®^ 

§ 84. -To Third Persons 

a. In general 

b. On contract 

c. In tort 

a. In (General 

state officers, agents, and employees acting In good 
faith, legally, and within the scope of their authority 
are not liable Individually for their Individual acts or 
omissions. They may, however, be personally liaUe tor 
unauthorized or wrongful acts. 

As a general rule and apart from statute, state 
officers, agents, and employees, acting in good faith, 
legally, and within the scope of their authority are 
not liable individually for their official acts of 
omissions,®® as in connection with performance of 
discretionary duties®® or in connection with the 


12. Tenn.—State v. Allen, Ch.App., 
46 S.W. 303. 

13. W.Va.—State v. Chilton, 39 S.B. 
612, 49 W.Va. 463. 

14. Ariz.—^Murphy v. State, 181 P. 
2d 336, 66 Arlz. 338. 

N.H.—State v. Kimball, 77 A.2d 115, 
96 N.H. 377. 

69 aJ. p 149 note 55 [a] (1). 
Xnvestments 

So also a state officer who keeps 
certain public funds invested in spec¬ 
ified securities as provided by con¬ 
stitution and statute is not, in the 
absence of fraud or collusion, liable 
for the loss of such funds.—^Murphy 
V. State, 181 P.2d 836, 66 Ariz. 338. 

15. U.S.—^Pacific Fruit & Produce 
Co. V. Oregon Liquor Control Com¬ 
mission, D.C.Or., 41 F.Supp. 176. 

N.H.—State v. Kimball, 77 A.2d 116, 
96 N.H. 377. 

16- Ariz.—^Murphy v. State, 181 P.2d 
336, 65 Ailz. 338. 

17. N.H.—State v. Kimball, 77 A. 
2d 116, 96 N.H. 377. 

18. N.H.—State v. Kimball, supra. 

19. Ky.—^Dishman v. Coleman, 60 S. 
W.2d 504, 244 Ky. 239. 

N.H.—State v. Kimball, 77 A.2d 115, 
96 N.H. 377. 

20. N.H.—State v. Kimball, supra. 


21. Colo.—American Bonding Co. v. | 
People, 127 P. 941, 63 Colo. 612. 

69 C.J. p 144 note 74. | 

22 . Tex.—^Brown v. Sneed, 14 S-W. 
248, 77 Tex. 471. 

69 C.J. p 144 note 76. 

23. N.D.—State v. Ermatinger, 231 
N.W. 880, 69 N.D. 705. 

24. Ark.—^Adkins v. Kalter, 287 S. 
W. 388, 171 Ark. 1111. 

59 C.J. p 144 note 77. 

25. L€l—B oard of Control v. Royes, 
20 So. 182, 48 La.Ann. 1061. 

59 C.J, p 144 note 78. 

26. Ariz.—^Murphy v. State, 181 P.2d 
336. 66 Ariz. 338. 

Ky.—^Dishman v. Coleman, 60 S.W. 

2d 604, 244 Ky. 239. 

N.H.—State v. Kimball, 77 A.2d 116, 
96 N.H. 377. 

69 C.J. p 144 note 79. 

27. Mo.—State v. Bradshaw, 281 S. 
W. 946, 313 Mo. 334. 

69 aj. p 145 note 80. 

28. U.S.—^People of State of Illinois, 
for Use of Trust Co. of Chicago 
V. Maryland Cas. Co., C.C.A.I11., 
132 F.2d 850—S. B. Penick & Co. 
V. New York Cent. R. Co., C.C.A.N. 
J., Ill F.2d 1006—Shelaeff v. 
Groves, D.C.Cal., 27 F.Supp. 1018. 

yp-n. —^nilotson V. Fair, 159 P.2d 471, 
160 Kan.- 81—^Evans v. Marsh, 145 
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P.2d 140, 168 Kan. 43—Phillips v. 
State Highway Commission of Kan¬ 
sas, 84 P.2d 927, 148 Kan. 702. 
N.J.—Hester v. Miller, 78 A.2d 322, 11 
N.J.Super. 264, affirmed 83 A.2d 
773, 8 N.J. 81. 

Or.—State ex rel. Moltzner, 97 P.2d 
950. 163 Or. 631. 

Utah.—^Hjorth v. Whittenburg, 241 P. 
2d 907. 

Va.—Sayers v. Bullar, 22 S.E.2d 9, 
180 Va. 222. 

59 C.J. P 145 note 82. 

Governor relying on reports of oflU 
oers axid employees 
When governor in good faith be¬ 
lieves reports of officers and em¬ 
ployees of the state and honestly re¬ 
lies on them, he ought not to be held 
in damages to a private individual 
because of some error or Inaccuracy 
therein.—Ryan v. Wilson, 300 N.W. 
707, 231 Iowa 33. 

BClBtakos of Judgment or Improper 
construction of law defining his du¬ 
ties do not give rise to personal ac¬ 
tion against state comptroller, even 
though some private individual may 
suffer loss as result thereof.—Galla- 
way V. Sheppard, Tex.Clv.App., 89 S. 
W.2d 417, error dismissed Gallaway 
V. Terrell, 89 Q.W.2d 420. 

29. Kan.—^Tillotson v. Fair, 169 P.2d 
471, 160 KAn. 81—Evans v. Marsh, 
146 P.2d 140, 168 KaoL 43, 
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performance of mmisteria! duties"but state 
oflScers may be held personally liable for their un¬ 
authorized acts.31 State oflScers may, accordingly, 
be liable for misfeasance or positive wrong to third 
persons in the discharge of their oflScial functions,32 
or for culpable negligence.33 It has been held, how¬ 
ever, that state officers are not liable to third per¬ 
sons for negligence or for a wanton or willful omis¬ 
sion in the performance of a* public duty, as distin¬ 
guished from a duty owed to a particular citizen 
or individual.34 

Where the liability of state officers and agents to 
third persons rests solely on statute, it is essential 
that the basis of such liability be reasonably found 
in such statute,36 and a private individual relying 
on the statute must bring himself strictly within its 
terms.36 

Acts of subordinates. In the absence of a statute 
to the contrary,37 state oflScers are not personally 
liable for the wrongful acts of agents, servants, or 
other persons acting tmder them when they have 
themselves been guilty of no personal neglect, mis¬ 


feasance, or wTong,33 and the rule of respondeat 
superior is inapplicable to such situation.®^ 

Acts of predecessor. A state oflSccr cannot be held 
responsible for the derelictions of his predecessor, 
with which he was not connected.^® 

Money collected under void statute. State officers 
are not personally liable to third persons for mon¬ 
eys oflicially collected by them under a statute sub¬ 
sequently held void.^^ 

In the absence of proof of actual damage, one 
suing a state officer for his technical breach of duty 
can recover no more than nominal damages.^3 

Opinion of attorney general. The protection of 
a state oflScer against personal liabilily while acting 
in good faith has been said to entitle him to act on 
the opinion of the attorney general as to the validity 
of claims against the state.^3 xhe opinion of the 
attorney general, however, furnishes no defense 
to an oflicer to whom it is given, where he par¬ 
ticipates in the fruits of a wrongful or unlawful 
act^^ 


Utah.—Hjorth v. ‘Whlttenburgr, 241 
P.2d 907. 

69 C.J. p 145 note 83. 

Determination of natnre of duties 
Rules and regulations adopted by 
highway commission under author¬ 
ity of a statute, and not Inconsistent 
with purpose of statute, are control¬ 
ling in all transactions had thereun¬ 
der, and are applicable in determining 
whether duty arising under statute 
is discretionary or ministerial.—State 
Highway Commission v. Younger, 41 
P.2d 686, 170 OkL 614. 

30. Tez.—^Roan v. Raymond, 16 Tex. 
78. 

6'9 CU. p 145 note 84. 

31. N.J.—^Driscoll v. Burlington- 
Bristol Bridge Co., 86 A.2d 201, 8 
N.J. 433. 

Ohio.—^Rowley v. Ferguson, App., 48 
N.E.2d 243. 

59 C.J. p 145 note 85. 

Attempted xuianthorized enforcement 
of law 

Attempts of state officials or 
boards to enforce laws with respect 
to matters committed to their care, 
by punitive measures or retributive 
exactions Invented by themselves or 
by other means not authorized by 
law^ strip them, as to such actions, 
of their official character, and sub¬ 
ject them personally to compulsive 
force of remedial decrees.—Jackson 
V. Railroad Commission of Texas, D. 
dTex., 12 F.Supp. 848. 

BeftLsal to pay warrants 
• The' act of state treasurer in re¬ 
fusing ,to pay warrants' issued for 
highway improvements, notwith¬ 


standing he honestly believed that 
such warrants should not lawfully be 
paid, rendered him personally liable. 
—State ex rel. Lathers v. Smith, 8 
N.W.2d 345, 242 Wis. 512. 

32. Ohio.—^Rowley v. Ferguson, App., 
48 2Sr.E.2d 248. 

59 C.J. p 145 note 86. 

Discharge of dvil service employee 
The state auditor could properly 
be held for damages in his individual 
capacity for Improperly discharging 
an employee in the permanent classi¬ 
fied civil service.—^Rowley v. Fergu¬ 
son, supra. 

33. N.T.—^Robinson v. Chamberlain, 
34 N.T. 889, 90 Am.D. 718. 

69 C.J. p 145 note 87. 

34. U.S.—^People of State of niinois 
for Use of Trust Co. of Chicago v. 
Maryland Cas. Co., C.aA.ni., 182 
F.2d 850. 

35. Ariz.—^Nationea Surety Co. v. 
Conway, 33 P.2d 276, 43 Ariz. 480. 

Kan.—^Phillips v. State Highway 
Commission of Kansas, 84 P.2d 
927, 148 Kan. 702. 

Miss.—Stewart v. State Highway 
Commission, 148 So. 218, 166 Miss. 
43. 

Good faith of comptroller 
Under statutes authorizing claims 
for abandoned bank account funds 
to be filed with the state comptroller 
and excusing him from liability for 
payments made in good faith, he was 
held liable to a claimant for funds 
previously paid to one not entitled 
thereto without inquiry which would 
have disclosed the real situation.— 
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Watterson ▼. Tremaine, 24 N.Y.S.2d 
830. 

36. S.C.—^Lusk V. State Highway De¬ 
partment, 186 S.B. 786, 181 S.C. 101. 

Freedom from oontribntory negli¬ 
gence 

S.C,—^Lusk V. State EUghway Depart¬ 
ment, supra. 

37. ni.—Reiter v. Illinois Nat. Cas. 
Co., 73 N.E.2d 412, 897 Ill. 141, cer¬ 
tiorari denied Reiter v. Palmer, 68 
S.Ct 100, 832 U.S. 791, 92 L.Ed. 
873. 

38. Cal.—^Reed v. Molony, 101 P.2d 
175, 88 Cai.App.2d 405. 

Ill.—Reiter v. Illinois Nat. Cas. Co., 
78 N.E.2d 412, 397 Ill. 141, certio¬ 
rari denied Reiter v. Palmer, 68 
S.Ct 100, 332 U.S. 791, 92 L.Ed, 
373. 

59 C.J. p 146 note 88. 

39. Cal.—^People v. Standard Acc. 
Ins. Co., 108 P.2d 923, 42 Cal.App. 
2d 409—^Reed v. Molony, 101 P.2d 
175, 38 Cal.App.2d 405. 

40. Colo.—Nance v. Stuart, 54 P. 867, 
12 Colo.App. 126, afiSbrmed 63 P. 323, 
28 Colo. 194. 

41. Colo.—American Bonding Co. of 
Baltimore v. People, 127 P. 941, 
63 Colo. 512. 

59 C.J. p 146 note 90. 

42. Wis.—State v. Dahl, 162 N.W. 
186, 165 Wis. 272. 

59 C.J. p 146 note 91. 

43. Or.—State ex rel. Moltzner v. 
Mott, 97 P.2d 960, 163 Or. 633. 

44. Or.—State ex reL Moltzner v. 
Mott, supra. 
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Pettal liability. Under statute state officers may 
be liable to private persons for penalties imposed 
for dereliction in performance of official duties.^® 

b. On Contract 

A state officer or agent who contracts for, and In 
the name of, the state Is not usually liable personally 
on the contract. 

In accordance with general rules, a state oflScer or 
agent who contracts for, and in the name of, the 
state ordinarily is not personally liable on the con¬ 
tract,^® although members of a commission per¬ 
forming a public service, but not a governmental 
agency of the state, may be held personally liable 
for debts contracted in excess of available appropri¬ 
ations.^^ A state officer who in his official capacity 
enters into a contract on behalf of the state may be 
personally liable to the other party to the contract 
to the extent that such officer’s conduct in the 
transaction amounts to actionable fraud.^® 

c. In Tort 

state officers and agents are usually liable personally 
for their torts. 

The immunity of the state from liability for tort, 
as discussed infra §§ 129, 130, does not generally 
extend to its officers,^® agents,®® or employees,®^ 
and, as a general rule, state officers, agents, and em¬ 
ployees are personally liable in tort for unau¬ 
thorized acts committed by them in the performance 
of official duties,®^ particularly where such acts de¬ 
prive private individuals of federal rights.®® State 
officers may escape personal liability for the im- 
authorized act of a subordinate performed without 

45. Mo.—Switzler ▼. Hodman, 48 Mo. 

197. 

59 C.J. p 146 note 92. 

46. Iowa.—J. D. Hollingrshead Co. v. 

State Board of Control, 195 N.W. 

577, 196 Iowa 841. 

59 C.J. p 146 note 94. 

47. Minn.—Wilkinson v. Mercer, 146 
N.W. 362, 125 Minn. 201. 

59 C.J. p 146 note 95. 

48. Arlz.—Sims Printingr Co. v. Ker- 
by, 106 P.2d 197, 66 Ariz. 130. 

49. U.S.—^PickinsT v. Pennsylvania H. 

Co., C.C.A.Pa., 161 P.2d 240, re¬ 
hearing denied 152 F.2d 753. 

Pa.—Corpus Jnris q.noted In Meads 
V. Rutter, 184 A. 660, 662, 122 Pa. 

Super. 64. 

69 C.J. p 146 note 97. 

60. Conn.—Farrell v. h. G. De Felice 
& Son, 42 A.2d 697, 132 Conn. 81. 

.61. Iowa.—^Lenth v. Schug, 281 N.W. 

510, 226 Iowa 1, reheard 287 N.W. 

696, 226 Iowa 1—Futter v. Hout, 

281 N.W. 286, 225 Iowa 728. 
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their sanction.®^ They may, however, be liable 
where they participate and direct the tortious act 
of a subordinate,®® since the act is in contemplation 
of law the act of the superior.®® 

The governor is not personally liable to respond 
in tort for damages caused by him in the mistaken 
but bona fide performance of his discretionary du¬ 
ties.®*^ Under a federal civil rights statute, how¬ 
ever, a governor may be liable in damages for 
depriving private individuals of their liberty if he 
participates in a conspiracy so to do.®® 

§ 85. Criminal Responsibility 

a. In general 

b. Particular offenses 

c. Prosecution 

a. Ill General 

A state officer Is entitled to no greater Immunity 
against criminal process than a private citizen. 

A state officer is entitled to no greater immunity 
against criminal process than a private citizen;®® 
and such officer cannot place himself beyond the 
operation of a valid penal ordinance by the man¬ 
ner in which he chooses to perform the duties of 
his office.®® A statute providing for waiver of 
immunity from civil suits does not give a state 
official or agent immunity from criminal prosecu- 
tion.®^ 

b. Farticnlar Offenses 

state officers may be guilty of the coimmon-law of¬ 
fense of malfeasance, nonfeasance, or misfeasance in 
office, or such other offenses as the statutes may specify. 

54. Cal.—^Reed v. Molony, 101 P.2d 
176, 38 Cal.App.2d 405. 

Pa.—^Vatson v. Barnhart, 33 Pa.Dist. 
& Co. 290. 

59 C.J. P 146 note 99. 

55- Cal.—^People v. Standard Acci¬ 
dent Ins. Co., 108 P.2d 923, 42 Cal. 
App.2d 409. 

Pa.—^Watson v. Barnhart, 33 Pa.Dist. 
& Co. 290. 

56. Cal.—^People v. Standard Acc. 
Ins. Co., 108 P.2d 923, 42 Cal.App. 
2d 409. 

67- U.S.—^Moyer v. Peabody, Colo., 
29 S.Ct 285, 212 U.S. 78. 63 L.Fd. 
410. 

59 C.J. p 146 note 1. 

58. U.S.—^Picking v. Pennsylvania R. 
Co., C.C.A.Pa.. 161 P.2d 240, re¬ 
hearing denied 152 F.2d 763. 

N.T.—^Parsons v. Town of Smith- 
town, 288 N.Y.S. 470. 160 Misa 103. 

60. N.T.—^Parsons v. Town of Smith- 
town, supra. 

61. Utah.—State v. Lack, 221 P.2d 
852. 


N.C.—MUler v. Jones, 32 S.E.2d 694, 
224 N.C. 783. 

52. U.S.—Picking v. Pennsylvania R. 
Co., C.C.A.Pa., 161 F.2d 240, rehear¬ 
ing denied 162 F.2d 753. 

Ala.—Corpus Juris cited in Birming¬ 
ham Terminal Co. v. Wilson, 249 
Ala. 397, 31 So.2d 563, 566. 

Iowa.—^Lenth v. Schug, 281 N.W. 610, 
226 Iowa 1, reheard 287 N.W. 596, 
226 Iowa 1—^Putter v. Hout, 281 N. 
W. 286, 226 Iowa 723—Montanick v. 
McMillin, 280 N.W. 608, 225 Iowa 
442. 

N.C.—Miller v. Jones, 82 S.B.2d 694, 
224 N.C. 783. 

Pa.—Corpus Juris q,uoted in Meads v. 
Rutter, 184 A. 660, 662, 122 Pa. 
Super. 64. 

69 C-J. p 146 note 98. 

53. U.S.—^Picking v. Pennsylvania R. 
Co., C.C.A.Pa., 161 P.2d 240, rehear¬ 
ing denied 162 F.2d 763. 

Bights under Pourteenth Amendment 
U.S.—^Picking v. Pennsylvania R. Co., 
supra—^Refoule v. Bills, D.C.Gau, 74 
F.Supp. 386. 
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§ 85 

The common-law crime of malfeasance in office 
involves an abuse of public justice,®^ can be com¬ 
mitted only by a public officer,® ^ and has been 
likened to common-law extortion.®^ A state police¬ 
man is so far a public officer that he may be guilty 
of the common-law crime of malfeasance in office.®® 
In order to constitute the common-law offense of 
malfeasance,®® nonfeasance,®^ or misfeasance®® in 
office, the element of willfulness or corruption must 
be present Failure of a state officer or his clerks 
or deputies to cause proposed constitutional amend¬ 
ments to be published as required by the consti¬ 
tution may subject them to criminal responsibility 
for nonfeasance or malfeasance in office.®® A state 
officer conspiring to defraud the state is gpiilty of 
an offense at common law.^® 

Interest in contracts. The term "officers” as 
used in a statute making it an offense to be inter¬ 
ested in certain contracts refers only to the duly 
appointed or elected public officers of a state as dis¬ 
tinguished from state employees.^^ 

Malpractice in office. Under statutes denouncing 
the crime of "willfull}^” charging, receiving, or col¬ 
lecting greater fees by any state officer than he is 
entitled to by law, or "any malpractice in office not 
otherwise especially provided for,” the "malprac¬ 
tice” contemplated by the statute is any malprac¬ 
tice of the same kind enumerated in the preceding 
provisions as to excessive fees,^® and the element of 
“willfulness” is essential to the statutory crime.^® 

With respect to funds or bonds. Where statutes 
make it an offense for any officer fraudulently to 


take, misapply, convert, or secrete public moneys 
received by him, and define "misappropriation” as, 
inter alia, willful failure to pay funds into the state 
treasury at the time prescribed by law, the failure 
of a state officer to pay moneys into the treasury 
monthly as required by express statutory provisions 
may constitute an offense.*^^ A statute making it 
an offense for a state officer directly or indirectly 
to receive any pecuniary or valuable consideration 
as an inducement for deposit of state funds in any 
particular bank makes the receipt of benefit as a 
stockholder of the depositary bank a forbidden in¬ 
ducement.^® A statute making it a felony for a 
state treasurer to make a profit from state money 
or to remove it except as authorized by law has 
been declared to be designed to remove uncertainty 
as to his right to appropriate to his own use and 
resulting profit funds belonging to the public,*^® and 
to enact in statutory form a constitutional prohibi¬ 
tion against making a profit from public funds.77 
Under a statute forbidding a state treasurer from 
making a profit out of money in the treasury and 
prohibiting his removal, or consent to the removal, 
of bonds deposited by state depositaries, removal 
of such bonds by him may constitute an offense^® 
regardless of whether he makes a profit thereby,7® 
and regardless of the validity of such bonds.®® 

Soliciting. Where the statute so provides, it is 
an offense for a state officer in the civil service 
system to solicit or be concerned in soliciting con¬ 
tributions for any political party from any officer, 
employee, or subordinate in the classified civil serv¬ 
ice of the state.®^ 


62. Pa.—Commonwealth v. Miller, 94 
Pa.Super. 499. 

63. Pa.—Commonwealth v. Miller, 
supra. 

64. Pa.—Commonwealth v. Miller, 
supra. 

65. Pa.—Commonwealth v. Miller, 
supra. 

59 C.J. p 147 note 6. 

66 . Fla.—^Ex parte Amos, 112 So. 289, 
93 Fla. 5. 

67. Fla.—parte Amos, supra. 

59 C.J. p 147 note 8. 

68 . Fla.—^Ex parte Amos, supra. 

69. Pa.—^Tauslgr v. Lawrence, 197 A. 
236, 328 Pa. 408. 

70. S.C.—State v. Cardoza, 11 S.C. 
196. 

71- Cal.—Cleland v. Superior Court 
of Mendocino County, 126 P.2d 622, 
52 Cal.App.2d 530. 

72. Fla.—^EIx parte Amos, 112 So. 
289, 93 Fla. 5. 

59 C.J. p 147 note 11. 

73. Fla.—Ex parte Amos, supra. 


74. Tex,—^Ex parte McKay, 199 S. 

W. 637, 83 Tex.Cr. 221. 

69 C.J. p 147 note 13. 

76. Mich.—^People v. Ol€Lzier, 124 N. 
W. 582, 159 Mich. 528. 

76. S.D.—State v. Dougrlas, 16 N.W. 

2d 489, 70 S.D. 203. 

Fartloular provisions oonstmed 
The word "‘loan,** as used in statute 
malUngr it a felony for state treasurer 
to make a profit by loanin^r or oth¬ 
erwise using* money belongfingr to 
state, means the delivery of money 
by one party and receipt by other 
party on an agreement to repay the 
sum loaned with or without Interest, 
and the word ^'otherwise*’ as used in 
such statute is a general term mean¬ 
ing things similar to a loan.—State 
V. Douglas, supra. 

Profit and use prohibited 

The statute prohibits the making 
of personal profit out of public funds, 
and personal use of such funds for 
any purpose not authorized by law.— 
State V. Douglas, supra. 
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Pnrohase and retirement of bonds 
Where treasurer had no intent of 
profit-making at time of expenditure 
of state moneys for purchase and re¬ 
tirement of bonds, such use of money 
could not be considered unauthorized 
under such statute so as to constitute 
an offense, even though, as a conse- 
auence of such expenditure, a profit 
in the form of a gift, contribution, 
or gratuity was subsequently realized 
by the treasurer.—State v. Douglas, 
supra. 

77. S.D.—State v. Douglas, supra, 

78. Kan.—State v. Boyd, 38 P.2d 666, 
140 KaxL 623. 

79. Kan.—State v. Boyd, supra. 

80. Kan.—State v. Boyd, supra, 

81. Provisional employees of the 
state are in the classified civil serv¬ 
ice, so as to make any solicitation of 
political contributions from them or 
being concerned in any such solicita¬ 
tions violative of the law.—State v. 
Schroer, 1 Ohio Supp. 164. 



81 C.J.S, 


STATES 


^ 85<66 


c. Frosecnticm 

The prosecution of state offlcers for offenses Is gov¬ 
erned by the general rules of criminal prosecutions and 
such statutory provisions as may be applicable to the 
particular offense committed. 

Under statutes authorizing and requiring the 
state auditor to “direct prosecutions in the name 
of the state . . . against all persons who, by 

any means, become possessed of public money or 
property, and fail to pay or deliver the same,” a 
charge of embezzlement of state funds by a state 
officer is properly prosecuted in the name of the 
state by the auditor,®^ and a prescription of a given 
period available with respect to prosecutions by the 
auditor is available concerning a state officer so 

charged.®^ 

Indictment or information. Under constitutional 
provisions declaring that prosecutions may be by 
indictment or information, and statutes providing 
for informations which are not repealed by later 
statutes providing for indictments, a state officer 
may be prosecuted by information.^^ in accordance 
with general rules, an indictment or information 
charging a state officer with commission of a statu¬ 
tory offense in the language of the statute defining 
it has been held sufficient.®® Where the offense of 
a state treasurer in removing or consenting to the 
removal of bonds deposited by state depositaries 
is complete, regardless of the validity of the bonds, 
the state need not charge the validity of such 


bonds®® or that he made a profit;®"^ nor is it neces¬ 
sary to charge whom the treasurer allowed to re¬ 
move such bonds.®® General rules govern with 
respect to the sufficiency of particular indictments 
or informations charging state officers with par¬ 
ticular offenses.®® 

Issues, proof, and variance. A matter constitut¬ 
ing merely a probative fact may be proved without 
being charged in the indictment.®® 

Evidence. General rules govern as to the burden 
of proof®i and the admissibility®® and sufficiency®® 
of evidence in prosecutions against state officers. 

Trial. General rules control with respect to in¬ 
structions in the trial of a state officer for a crim¬ 
inal offense.®^ 

§ 86. Liabilities on Official Bonds 

a. In general 

b. Scope and extent of liability 

c. Period of liability 

d. Discharge of sureties 

a. In General 

A state officer and hie surety are liable on such of¬ 
ficer’s official bond for his defaults in office as contem¬ 
plated by such bond. 

It is well settled that a state treasurer,®® or other 
state officer,®® and his sureties, are liable on his 
official bond for his defaults in office as contemplat¬ 
ed by the bond. 


82. La.—state v. Strougr, 3 So. 266, 
89 La.Ann. 1081. 

83. La.—State v. Strong, supra. 

84. La.—State v. Strong, supra. 

59 C.J. p 147 note 17. 

85. Mich.—^People v. Glazier, 124 N. 
W. 582, 159 Mich. 528. 

59 C.J. p 147 note 19. 

88 . Kan.—State v. Boyd, 38 P.2d 665, 
140 Kan. 623. 

87. Kan,—State v. Boyd, supra. 

88 . Kan.—State v. Boyd, supra. 

89. Indictments held sufflclent 

(1) To charge offense of corrupt 
performance of official act by officer 
or employee to injury of state.—^Peo¬ 
ple V. Hess, 237 P.2d 568, 107 Cal.App. 
2d 407. 

(2) To charge offense of corruption 
in office.—Barnett v. State, 131 P.2d 
496, 75 Okl.Cr. 340. 

(3) Other offenses.—Commonwealth 
V. Brownmiller, Quar.Sess., 47 Dauph. 
Co. 409, affirmed 14 A.2d 907, 141 Pa. 
Super. 107—59 C.J. p 147 note 20. 
information held sufflclent 

Kan.—State v. Boyd« 38 P.2d 665, 140 
Kan. 623. 


90. Corrupt agreement 

Cal.—People v. Hess, 237 P.2d 568, 
107 Cal.App.2d 407, 

91. Validity of bonds; intent 

In prosecution against state treas¬ 
urer for removal from vaults of 
treasury, or consenting thereto, of 
bonds deposited by state depositories, 
state is not compelled to prove validi¬ 
ty of bonds removed, or that such 
bonds were removed with bad or 
wrongful intent, but is only required 
to prove intent to remove such bonds. 
—State V. Boyd, 38 P.2d 665, 140 Kan. 
623. 

92. Bvldenoe held admissible 
Mich.—^People v. Glazier, 124 N.W. 

582, 159 Mich. 528. 

59 C.J. P 147 note 23. 

93. Convincing proof 

Under a statute providing for the 
forfeiture of the office or position 
of a state officer or employee guilty 
of a particular statutory offense, 
proof of all essential elements of the 
offense should be convincing.—State 
V. Schroer, 1 Ohio Supp. 164. 
Evidence held sufficient 

(1) To sustain convictions for of¬ 
fense of corrupt performance of offi¬ 
cial act to injury of state.—^People 
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V. Hess, 237 P.2d 568, 107 Cal.App.2d 
407. 

(2) Other cases see 59 C.J. p 147 
note 24. 

Evidence held Insufficient 

(1) To warrant conviction for pal¬ 
pable omission of duty.—^People v. 
Bowen, 33 N.E.2d 587, 376 Ill. 317. 

(2) To establish guilt of state 
treasurer on charge of making a 
profit by use of state funds.—State 
V. Douglas, 16 N.W.2d 489, 70 S.D. 
203. 

94. Instruction held proper 
Miss.—Smith v. State, 65 So. 664, 107 

Miss. 486. 

59 C.J. p 147 note 26. 

95. Ky.—^Dlshman v. Coleman, 60 S. 
W.2d 504, 244 Ky. 239. 

Mich.—^Lawrence v. American Surety 
Co. of New York, 249 N.W. 3, 263 
Mich. 586, rehearing denied 250 N. 
W. 295, 264 Mich. 516, 88 A.L.R. 
535. 

Ohio.—^Tax Limitation League v. Day, 
4 Ohio Supp. 47. 

69 C.J. p 147 note 27. 

96. Va.—^Rlves v. Bolling, 21 S.E.2d 
775, 180 Va. 124. 

59 C.J. p 148 note 28. 
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Good faith of the ofEcer is in itself no defense 
to an action on his bond for a breach thereof,®^ 
although there exists authority to the effect that 
where the charge is fraud good faith is important.^® 

Validity. Generally liability may not be predi¬ 
cated on a bond which is invalid,as for defects 
in respect of its execution,^ filing,^ or recording. ^ 
It has been held, however, that a mere irregularity 
of a bond in some respect^ does not render the con¬ 
tract of suretyship a nudum pactum, particularly 
where the officer serves under such bond.® Where 
a statute permits recovery on irregular bonds, such 
recovery will be limited to the terms of the contract 
expressed in the bond.® 

Failure of the legislature to approve a bond as 
directed by statute has been held not an indispens¬ 
able part of its acceptance by the state,and not 
ground for invalidation of the bond.® 

Fraudulent representations by the state’s agents 
will invalidate a bond executed by sureties in re¬ 
liance thereon,® although misstatements made in 
good faith have been held no defense,^® and the 
surety’s liability cannot be limited by false repre¬ 
sentations of the officer bondecL^l 


Rights and remedies of surety. The surety on the 
bond of a state officer may in a proper case be en¬ 
titled to reimbursement from him, as principal, for 
the amount which such surety has been required to 
pay by reason of such officer’s breach.^® 

b. Scope and Extent of Liability 

The scope and extent of liability on offlclat bonds Is 
to be determined by the terms of the contract and the 
law existing at the time such bonds are given. 

The scope and extent of the surety’s liability on 
the official bond of a state officer is to be determined 
by the terms of the suretyship contract and the 
law existing at the time such bond is given.!® Stat¬ 
utes requiring that a bond be filed and specifying 
the conditions thereof are to be regarded as in¬ 
cluded in, and made part of, the bond,!^ which is to 
be construed most strongly against the surety or 
insurer!® and in accordance with the statutory pur¬ 
pose of protecting the public.!® 

A state officer and his surety on such officer’s 
official bond can be held liable only for breach of 
an official duty,!*^ and only for acts performed in 
the course of the officer’s official duties.!® Both 
the officer and his surety may be liable for the offi- 


97. Ind.—^Dodd v. State, 18 Ind. 66. 
Va.—^Allen v. Common weal tli, 1 S.B. 

607, 83 Va. 94. 

98. Oa.-^ones v. Smith, 64 Ga. 711. 

99. Ga.—^Bfayo v. Henfroe, 66 Ga. 
408. 

1. Ga.—^Mayo v. Renfroe, supra. 

69 C.J. p 148 note 32. 

2 . Ga.—^Mayo v. Renfroe, supra. 

59 C.J. p 148 note 33. 

3. Ga.—Mayo v. Renfroe, supra. 

59 C.J. p 148 note 34. 

4. Ga.—^Talmadre v. McDonald, 162 

S.B. 856, 44 Ga.App. 728. 

6 . Ga.—Talmadsre v. McDonald, su¬ 
pra. 

6 . Tenn.—State v. Polk, 14 Lea 1. 

69 C.J. p 148 note 36. 

7. N.J.—State V. Sooy, 38 N.J.Law 
324, 39 N.J.Law 136, affirmed 41 N. 
J.Law 394. 

8 i N.J.—State v. Sooy, supra. 

9. N. J.—State V. Sooy, supra. 

10. Vt—State V. Bates, 36 Vt. 387. 

11. Ill.—People V. Hart, 117 N.E. 
390, 280 IlL 346. 

59 C.J. p 148 note 41. 

12 . Wls.— XT. S. Fidelity & Guaranty 
Co. V. Hooper. 263 N.W. 184, 219 
Wis. 373. 

Oomproxnlse 

Amount paid under a compromise 
settlement with the state may be re¬ 
covered.—U. S. Fidelity & Guaranty 
Co. V. Hooper, supra. 


VolTUiteer 

The fact that the surety was a vol¬ 
unteer has been held not to affect 
his rlgrht.—^U. S. Fidelity & Guaranty 
Co. V. Hooper, supra. 

13. Arlz.—^Kerby v. State ex rel. 
Frohmiller, 157 P.2d 698, 62 Ariz. 
294. 

Ga.—^Talmadse v. McDonald, 162 S. 

R 866, 44 GaA.pp. 728. 

Ill.—^Reiter v. Illinois Nat. Cas. Co., 
66 N.R2d 830, 328 Ill.App. 234, re¬ 
versed on other grounds 73 N.R 
2d 412, 397 Ill. 141, certiorari de¬ 
nied Reiter v. Palmer, 68 S.Ct. 100, 
332 U.S. 791. 92 L.Ed. 873. 

Ky.—Dlshman v. Coleman, 60 S.W.2d 
604, 244 Ky. 239. 

Va.—Rives v. Bolllngr, 21 S.R2d 775, 
180 Va. 124. 

IneLezanity bond 

N.C.—Mldgett V. Nelson, 199 S.B. 893, 
214 N.C 896. 

msurance bond 

Tex.—Great American Indemnity Co. 
V. State, Clv.App., 229 S.W.2d 850, 
error refused. 

14h S.C.—^Brown v. National Sur. 
Corp. of N. Y., 36 S.R2d 588, 207 
S.a 462. 

15. Tex.—Great American Indemnity 
Co. V. State, Civ.App., 229 S.W.2d 
850, error refused. 

18. S.C.—Brown v. National Sur. 
Corp. of N. Y., 36 S.B.2d 588, 207 
S.C. 462. 

17. U.S.—Alford V. McConnell, D.C. 
Okl., 27 F.Supp. 176, affirmed, C.C. 
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A., Maryland Casualty Co. v. Al¬ 
ford, 111 F.2d 388, certiorari de¬ 
nied 61 S.Ct 27, two cases, 311 U. 
S. 668, 85 L.Ed. 429. 

Ariz.—^Kerby v. State ex rel. Frohmil¬ 
ler, 157 P.2d 698, 62 Ariz. 294. 

Kan.—Patterson v. Boyd, 58 P.2d 
1069, 144 Kan. 240. 

69 C.J. p 148 notes 44 [a], 45 [a], 48 
[a]. 

18. U.S.—Alford v. McConnell, D.C. 
Okl., 27 F.Supp. 176, affirmed, C.C. 
A., Maryland Casualty Co. v. Al¬ 
ford, 111 F.2d 388, certiorari denied 
61 S.Ct 27, two cases, 311 U.S. 668, 
86 L.Ed. 429. 

Ariz.—Sims Printing: Co. v. Kerby, 
106 P.2d 197, 56 Ariz. 130. 

Official business; official duties 
The officer need not be engragred in 
official business in order to impose 
liability on his surety, but it is suf¬ 
ficient if officer is acting: in perform¬ 
ance of his official duties.—Alford v. 
McConnell, D.C.Okl., 27 F.Supp. 176, 
affirmed, C.C.A., Maryland Casualty 
Co. V. Alford, 111 F.2d 388, certiorari 
denied 61 S.Ct 27, two cases, 311 U. 
S. 668, 85 L.Ed. 429. 

Existence of emergrency 
U.S.—Alford V. McConnell, D.C.Okl., 
27 F.Supp. 176, affirmed, C.C.A., 
Maryland Casualty Co. v. Alford, 
111 F.2d 388, certiorari denied 61 Sw 
Ct. 27, two cases, 311 U.S. 668, 85 L. 
Ed. 429. 

Use of “excessive force’’ 

U.S.—Alford V. McConnell, D.C.Okl., 
27 F.Supp. 176, affirmed. aCJL, 
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cer’s negligence in the performance of his duties, 
and may be liable for the officer's wrongful acts 
performed under color of office ,20 while acting in 
the general line of his official duties,2i and not 
merely for acts done by virtue of office .22 Gen¬ 
erally a surety on an officer's bond is not liable un¬ 
less the officer is liable,^3 and the surety is not liable 
to the state where it has suffered no loss.24 

The liability of the surety is limited to the 
amount of the penal sum stated in the officer's offi¬ 
cial bond25 even though different individuals as¬ 
sert claims based on such liability.^fi 

^^Continuation certificates*^ Where an official 
bond is continued in effect for successive years by 
so-called "continuation certificates" providing that 
the liability of the surety is not cumulative and is 
not to exceed the amount of the bond prescribed, 
each continuation certificate is considered as con¬ 
stituting a new and distinct contract creating a 
separate liability in the amount of the bond for 
each year.27 

Additional bond as disbursing agent. The pur¬ 
pose of a statute requiring particular state officers 


§ 86 

to furnish bonds as disbursing agents, in addition 
to their regular official bonds, has been declared not 
to limit the liability on such disbursing agent's 
bonds to expenditures made in excess of appropria¬ 
tions made for the particular officer’s department, 
but to fix responsibility in disbursing funds.23 Un¬ 
der statutes requiring both types of bonds, the sure¬ 
ty on the disbursing agent's bond is liable, up to 
the amount of such bond, for losses resulting from 
improper disbursements,33 while the surety on the 
official bond is liable for shortages which cannot 
be collected under the disbursing agent’s bond.30 

Particular officers. The foregoing principles have 
been considered in cases involving the scope and ex¬ 
tent of liability on official bonds furnished by such 
state officers and agents as auditor of the state,3i 
chief clerk of the state comptroller's office,32 com¬ 
missioner of public lands and buildings,^® comp¬ 
troller of the state,3^ live stock inspector,35 mem¬ 
ber of a board of public works,36 prohibition com¬ 
missioner,37 receiver and register of the land of- 
fice,33 secretary of the bureau of labor statistics,33 
secretary of state ,^0 secretary to commissioners of 
land office,state law enforcement officer,^2 and 


Maryland Casualty Co. v. Alford, 
111 F.2d 388, certiorari denied 61 
S.Ct. 27, two cases. 811 U.S. 668, 
96 L..Ed. 429. 

Acts held within offloer’s offlolal du¬ 
ties 

U.S.—Alford V. McConnell, D.C.Okl., 
27 F.Supp. 176, affirmed, C.C.A., 
Maryland Casualty Co. v. Alford, 
111 F.2d 388, certiorari denied 61 
S.Ct. 27, two cases, 311 U.S. 668, 
85 L-Ed. 429. 

Ariz.—Kerby v. State ex rel. Frohmll- 
ler, 157 P.2d 698, 62 Arlz. 294. 

69 C.J. p 149 notes 60 [a], 62 [a], 54 
[a], 65 [fir]. 

Acts held outside officer’s official du¬ 
ties 

Ariz.—^Eerby v. State ex rel. Frohmll- 
ler, supra—Sims Printing Co. v. 
Kerby. 106 P.2d 197, 66 Ariz. 130. 

69 C.J. p 148 notes 44 [a], 48 [a]. 

19. Va.—Rives v. Bolling, 21 S.B.2d 
775. 180 Va. 124. 

<*Dutles” of parUcuIar officer 

Va.—Rives v. Bolling, supra. 

20. U.S.—Maryland Casualty Co. v. 
Alford, C.C.A.Okl., Ill P.2d 388. 
certiorari denied 61 S.Ct. 27, two 
cases, 311 U.S. 668, 85 L..Ed. 429. 

21. U.S.—^Maryland Casualty Co. v. 
Alford, supra. 

22. U.S.—^Maryland Casualty Co. v. 
Alford, supra. 

23. U.S.—^People of State of Illinois, 
for Use of Trust Co. of Chicago v. 
Maryland Cas. Co., C.C.A.I11., 132 
F.2d 860—^Phelps v. Dawson, C.C.A. 
S.D., 97 F.2d 839, 116 A.IuR. 1343. 


24. Ark.—State ex rel. Smith v. 
Leonard, 95 S.W.2d 86, 192 Ark. 
834. 

28. U.S.—^Maryland Casualty Co. v.- 
Alford, C.CA.Okl„ 111 F.2d 888, 
certiorari denied 61 S.Ct. 27, two 
cases, 311 U.S. 668, 85 L.Ed. 429. 
S.C.—^Brown v. National Sur. Corp. 
of N. Y., 86 S.E.2d 688, 207 S.C. 462. 

26. U.S.—^Maryland Casualty Co. v. 
Alford, C.C.A.Okl., Ill F.2d 888, 
certiorari denied 61 S.Ct. 27, two 
cases, 311 U.S. 668, 85 L.Ed. 429. 

S.C.—Brown v. National Sur. Corp. 
of N. Y., 36 S.E.2d 588, 207 S.C. 
462. 

27. Tex.—Great American Indemnity 
Co. v. State, Civ.App., 229 S.W.2d 
850, error refused. 

28. Ark.—^American Surety Co. of 
New York v. Fidelity & Deposit Co., 
165 S.W.2d 66, 204 Ark. 867. 

29. Ark.—^American Surety Co. of 
New York v. Fidelity & Deposit Co., 
supra. 

30. Ark.—^American Surety Co. of 
New York v. Fidelity & Deposit Co., 
supra. 

31. Neb.—State v. Moore, 76 N.W. 
474, 56 Neb. 82. 

59 C.J. p 148 note 44. 

32. Tex.—^Brown v. Sneed> 14 S.W. 
248, 77 Tex. 471. 

59 C.J. p 148 note 46. 

33. Neb.—State v. Holcomb, 65 N.W. 
878, 46 Neb. 612. 

59 C.J. P 148 note 46. 
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' 34. Tenn.—State v. Buchanan, Ch. 

App., 62 S.W. 480. 

69 C.J. p 148 note 47. 

35. Miss.—^U. S. Fidelity & Guaran¬ 
ty Co. V. State, 83 So. 2, 120 Miss. 
666 . 

59 C.J. p 148 note 48. 

36. Ohio.—State v. Medary, 17 Ohio 
654. 

69 C.J. p 149 note 49. 

37. Or.—Peterson v. Cleaver, 265 P. 
428, 124 Or. 647. 

59 C.J. p 149 note 60. 

38. La.—Saltenberry v. Loucks, 8 
La.Ann. 96. 

59 C.J. p 149 note 51. 

39. ni.—People V. Hart, 117 N.E. 
890, 280 Ill. 346. 

69 C.J. p 149 note 62. 

40. Ariz.—^Kerby v. State ex rel. 
Frohmiller, 157 P.2d 698, 62 Ariz. 
294—Sims Printing Co. v. Kerby, 
106 P.2d 197, 56 Ariz. 130. 

Ark.—^American Surety Co. of New 
York v. Fidelity & Deposit Co., 165 
S.W.2d 65, 204 Ark. 857. 

41. Okl.-^tate V. Smith, 236 P. 410, 
110 Okl. 94. 

59 C.J. p 149 note 53. 

42. U.S.—^Maryland Casualty Co. v. 
Alford, C.C.A.Okl., Ill F.2a 888, 
certiorari denied 61 S.Ct. 27, two 
cases, 811 U.S. 668, 85 L.Ed. 429. 

Va.—^Rlves v. Bolling, 21 S.E.2d 776, 
180 Va. 124. 

69 G.J. p 149 note 64. 



§§ 86-87 

treasurer of the state.-** 

c. Period of Ldahility 

The liability of sureties on an official bond usually 
Is restricted to the term of office for which they are 
given. 

Generally the sureties on the bond given for one 
term are not liable for a state officer’s defaults dur¬ 
ing another term, the bond given for one term not 
covering official acts during another term.^* Where, 
however, a state officer is reappointed to office, but 
fails to qualify for the reappointed term, his orig¬ 
inal official bond remains in effect^* and binds his 
sureties during the period the official holds over,** 
even though the holdover is for a full term.*^ Such 
original bond does not extend the liability of the 
surety to acts done by a reappointed officer as his 
own successor,** since such bond is given only for 
the term of office for which the officer is originally 
appointed.*® Where the officer holds over until his 
successor qualifies, the original bond covers defalca¬ 
tions during the hold-over period.*® 

d. Discharge of Sureties 

A surety on an official bond may be discharged on 
compliance with statutory provisions for such discharge. 
Various particular matters have been held not to dis¬ 
charge the surety. 

A surety on the official bond of a state officer 
may be discharged of liability on compliance with 
statutory provisions providing for such discharge.*^ 
Particular matters which have been held not to ef¬ 
fect the discharge of such surety include legislative 
alteration of the duties of the officer,** the im¬ 
position of new** or additional** duties on him, 
depletion of his depository’s funds,** negligence** 


81 C.J.S. 

or breach of duty*^ or laches and fraud** of other 
state officers, or failure of other state officers to 
prevent the defaulting officer’s defalcation.*® 

Particular officers. The foregoing principles have 
been considered in cases involving the discharge of 
sureties on the official bonds of such state officers 
as comptroller of the state,*® loan commissioner,*! 
secretary of the bureau of labor statistics,®* secre¬ 
tary-treasurer of a state college,** state librarian,** 
and treasurer of the state.** 

§ 87. — Enforcement 

a. In general 

b. Conditions precedent and defenses 

generally 

c. Limitations, laches, estoppel and waiv¬ 

er 

d. Who may sue or be sued; parties 

e. Pleading and evidence 

f. Trial, judgment, and damages 

a. In General 

An action on an official bond la an action on con- 
tract. 

An action on the official bond of a state officer 
is an action on contract,*® and the subject of the 
action is the contract as evidenced by the bond.*^ 

b. Conditions Precedent and Defenses General¬ 

ly 

statutory conditions precedent with respect to the 
filing of claims against a state bonding fund are manda¬ 
tory. Dilatory defenses should be raised In limine. 

Statutory requirements that claims against a state 
bonding fund should be filed within a prescribed 


STATES 


43. Kan.—^Patterson v. Boyd, 68 P.2d 
1069, 144 Kan. 240. 

Ky.—^Dishman v. Coleman, 60 S.W.2d 
504, 244 Ky. 239. 

59 C.J. p 149 note 55. 

44. Ark.—State v. Churchill, 8 S.W. 
852, 48 Ark. 426. 

59 O.J. p 150 note 67. 

45. Mont.—State ez rel. Nagrle v. 

Stafford, 48 P.2d 636, 99 Mont 88. 

46. Mont.—State ez rel. Nagle v. 

Stafford, supra. 

47. Mont—State ez rel. Nagle v. 

Stafford, supra. 

48. Mont—State ez rel. Nagle v. 

Stafford, supra. 

49. Mont—State ex rel. Nagle v. 

Stafford, supra. 

50. Md.—^Archer v. State, 22 A. 6, 
787, 74 Md. 410. 

51. Nev.—State v. Laughton, 8 P, 
844, 19 Nev. 202. 

59 aj. p 160 note 66 [a]. 


52. N.T.—People v. Vilas, 36 N.Y. 
469, 93 Am.D. 620, 8 Abb.Pr.,N.S., 
520. 

53. Tenn.—State v. Buchanan, Ch- 
App., 52 S.W. 480. 

54. Tenn.—State v. Thomas, 12 S.W. 
1034, 88 Tenn. 491. 

55. N.M.—State v. Llewellyn, 167 P. 
414, 28 N.M. 43, certiorari denied 
38 S.Ct 68, 245 U.S. 666, 62 L.Ed. 
538. 

5^ Ky.—Commonwealth v. Tate, 18 
S.W. 113, 89 Ky. 687. 

57. ni.--People V. Hamlll, 102 N.B. 
1052, 269 HI. 506. 

58. Mo.—State ez rel. Bell v. United 
States Fidelity & Guaranty Co., 139 
S.W. 163, 236 Mo. 852. 

59. m. —^People v. Hart 117 NJES. 
390, 280 111. 846. 

60. Tenn.—State v. Buchanan, Ch., 
App., 52 S.W. 480. 

69 C.J. p 150 note 61. 
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61. N.T.—People v. Vilas. 86 N.T. 
469, 93 Am.D. 520, 3 Abb.Pr.,N.S., 
620. 

69 C.J. p 150 note 62. 

62. Ill.—^People V. Hart, 117 N.B. 
890, 280 Ill. 345. 

69 C.J. p 160 note 63. 

63. N.M.—State v. Llewellyn, 167 P. 
414, 23 N.M. 48, certiorari denied 38 
S.Ct 63, 246 U.S. 666, 62 L.Ed. 638. 

69 CJ. p 150 note 64. 

64. Nev.—State v. Laughton, 8 P. 
344, 19 Nev. 202. 

69 C.J. p 160 note 65. 

65. HI.—^People V. HamUl, 102 N.R 
1052, 259 Ill. 606. 

59 C.J. p 160 note 66. 

66 . S.C.—Chappell v. Fidelity & De¬ 
posit Co. of Maryland, 9 S.B.2d 
692, 194 S.C. 124. 

67. S.C.—Chappell v. Fidelity & De¬ 
posit Co. of Maryland, supra. 
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period after discovery of the wrongful act for 
which it is sought to hold the fund are mandatory,®* 
and create a condition precedent to the right of 
recovery.®* 

Defenses. Dilatory defenses should be raised in 
limine, and cannot later be urged in bar of an ac¬ 
tion on a state ofl5cer'sbond.70 

c. limitations, Laches, Estoppel, and Waiver 

Actions on official bonds must be brought within the 
time prescribed by statutes of limitations. Laches of 
state officers In bringing suit are usually not imputable 
to the state. 

General rules governing limitations of actions on 
official bonds control with respect to the bringing 
of actions on bonds of state officers and agents.^^ 
A statute requiring a claim against a state bond¬ 
ing fund to be filed within a specified period after 
discovery of the wrongful act for which it is sought 
to hold the fund has been held to be a special stat¬ 
ute of limitations,'*'* applicable to all persons,^® in¬ 
cluding those under disabilities,^^ such as con¬ 
victs.^® 

The laches of its officers in bringing suit on an 
official bond ordinarily are not imputable to the 
state.^® Where, however, there is a lapse of a 
long period between the time a cause of action 
arises and the complaint is filed, it has been held 
that the courts will view all matters in a light most 
favorable to the officer and his surety.^^ 

Whether an estoppel has been shown will depend 
on the particular circumstances involved.*^* 


Waiver of a claim against state bonding fund 
may be shown by failure to present it within the 
time prescribed by statute.^® 

d. Who May Sue or Be Sued; Parties 

Under statute any person having a separate cause 
of action on an official bond may sue thereon, and under 
statute an action may be maintained against the of¬ 
ficer himself on his bond. General rules control as to 
parties. 

Under a statute providing that a suit may be 
prosecuted for the benefit of any person injured by 
a breach of the condition of a bond required of 
state officials or employees, any person having a 
separate cause of action on such bond is authorized 
to bring a separate action thereon.*® Under a stat¬ 
ute providing for the actions which may be brought 
on an official bond an action may, in a proper case, 
be maintained against the officer himself.*^ Gen¬ 
eral rules as to parties in actions on official bonds 
control with respect to suits on bonds of state 
officers.** 

Where a bond is made payable to an officer, suit 
thereon ordinarily should be brought in the name 
of the officer and not in the name of the state.*® 

e. Pleading and Evidence 

The general rules of pleading and evidence In civil 
actions apply in actions on bonds of state officers. 

General rules govern with respect to the pleading 
in actions on the official bonds of state officers, 
plaintiff's initial pleading being required to state 


68. N.D.—Ward County v. Balerud, 
6 N.W.2d 426, 72 N.D. 178, followed 
In Ward County v. Pringle, 6 N.W. 
2d 432. 72 N.D. 186. 

59 C.J. p 150 note 69. 

Purpose of statutory requiremeaits 
N.D.—Ward County v. Balerud, 6 N. 
W.2d 426, 72 N.D. 173, followed In 
Ward County v. flPringle, 5 N.W.2d 
432, 72 N.D. 186. 

69. N.D.—Ward County v. Balerud, 
5 N.W.2d 426, 72 N.D. 173, fol¬ 
lowed In Ward County v. Pringle, 5 
N.W.2d 432. 72 N.D. 186—Bowman 
County V. Mclntsnre, 202 N.W. 661, 
62 N.D. 226. 

70. HI.—^People v. Hamill. 102 N.E. 
1052, 259 Ill. 506. 

59 C.J. P 161 note 71. 

71. Tex.—^Hatcher v. State, 81 S.W. 
2d 499. 125 Tex. 84, 98 A.L.H. 1213. 

Action lield barred by limitations 
Tex.—^Hatcher,V. State, supra. 

Tex.—^Bta-tcher v. State, Common- 
Xn actions on bonds of particular of- 
floers and agents 

(1) Auditor of state.—Common- 
monwealth v. Page, 5 Ey.Op. 190. 


(2) Chief clerk of state comptrol¬ 
ler's office.—^Brown v, Sneed, 14 S. 
W. 248, 77 Tex. 471—59 C.J. P 161 
note 74. 

(3) Clerk of board of commission¬ 
ers for sale of school and university 
lands,—State v. Davis. 71 P. 68, 72 P. 
817, 42 Or. 34. 

(4) State treasurer.—^Hatcher v. 
State, 81 S.W.2d 499, 126 Tex. 84, 98 
A.L.R 1213. 

(5) Tax collector. 

Ala.—Ware v. Greene. 37 Ala. 494. 
Mo.—State v. Pratte, 8 Mo. 286, 40 
Am.D. 140. 

69 C.J. p 161 note 76. 

72. N.D.—Miller v. Turner, 263 N. 
W. 437, 64 N.D. 463. 

73. N.D.—^Miller v. Turner, supra. 

74. N.D.—^Miller v. Turner, supra. 

75. N.D.—^Miller v. Turner, supra. 

76. Ill.—^People v. Whittemore, 97 N. 
E. 683, 253 Ill. 378. 

59 C.J. p 161 note 77. 

77. Ariz.—^Kerby v. State ex rel. 
Frohmiller, 157 P.2d 698, 62 Ariz. 
294. 


78. Ill.—^People v. Whittemore, 97 N. 
E. 683, 263 Dl. 878. 

59 C.J. 151 note 79. 

79. N.D.—Madden v. Dunbar, 201 N. 
W. 988, 62 N.D. 66. 

80. W.Va.—Price v. Price, 7 S.B.2d 
610, 122 W.Va. 122, 128 A.L.R. 1088. 

81. Okl.—W estern Paving Co. v. 
Board of Com’rs of Lincoln County, 
81 P.2d 652, 183 Okl. 281. 

82. Ga.—^National Surety Co. v. Sey¬ 
mour, 166 S.E. 777, 46 Ga.App. 109, 
reversed on other grounds 171 S.B. 
380, 177 Ga. 736, conformed to 171 
S.E. 660, 47 Ga.App. 766. 

59 C.J. p 151 note 82. 

Persons held proper parties 
Ariz.—^National Surety Co. v. Con¬ 
way, 33 P.2d 276, 43 Ariz. 480. 
Persons held not proper parties 
Ga.—^National Surety Co. v. Seymour, 
166 S.E. 777, 46 Ga.App. 109, revers¬ 
ed on other grounds 171 S.E. 380, 
177 Ga. 735, conformed to 171 S.E. 
560, 47 Ga.App. 766. 

83. Tenn.—Galbraith v. State, 10 Lea 

668 . 

VL—State v. Bates, 36 Vt. 387. 
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facts constituting a cause of action,and the com¬ 
plaint in an action against the state bonding fund 
under a statute limiting the time for presentation 
of claim should allege facts showing compliance 
with such statutory requirements.^S An express 
allegation of damage has been held unnecessary in 
a suit against the state bonding fund.*® 

General rules of evidence apply with respect to 
suits on bonds of state officers.®^ 

f. Trial, Judgment, and Damages 

General rules as to trial, Judgment, and damages In 
civil actions apply In actions on official bonds. 

General rules govern with respect to the trial®® 
and judgment®® in suits on bonds of state officers. 
Since the amount of the surety’s liability is limited 
to the amount or penalty of the bond, no valid 
judgment in excess of that amount can be entered 
against the surety,®® and where several persons are 
entitled to sue on such bond their aggregate judg¬ 
ments cannot exceed the penalty of the bond.®^ The 
general rule that a surety on an official bond is 
not liable for punitive damages has been said to 


apply with peculiar force where the surety is a 
state bonding fund,®® and where plaintiff sues the 
state officer and the fund jointly, without pleadings 
differentiating their respective liabilities, he will be 
deemed to have waived the punitive damages he* 
might have recovered as against the officer.®® 

Where a taxpayer, suing a state officer and the* 
surety on his official bond, files a bond as required’ 
by statute, damages may, in a proper case, be 
awarded against the taxpayer on such bond;®^ but 
where the trial court having jurisdiction to award 
such damages does so with a provision that the 
amount is to be determined by “an appropriate ac¬ 
tion or proceeding” they are not recoverable in 
supplemental proceedings in the original action,®® 
independent and separate proceedings being essen¬ 
tial in such case.®® 

§ 88. Compensation 

The principles governing compensation of state 
officers, agents, and employees are discussed infra 
§§ 89-99. 

Examine Pocket Parts for later cases. 


84. Ga.—^Talmadge v. McDonaJd. 162 
S.E. 856, 44 Ga.App. 728. 

Pleading* lield stiJSSLclent or not demur¬ 
rable 

Q€L—^Talmadge v. McDonald, 162 S.R 
856, 44 Oa.App. 728. 

Pleading held insufficient or demur¬ 
rable 

Or.—State ex rel. Moltzner v. Mott, 
97 P.2d 950, 163 Or. 631. 

85. N-D.—Ward County v. Balerud, 
6 N.W.2d 425, 72 N.D. 173, followed 
In Ward County v. Pringle, 5 N.W. 
2d 432, 72 N.D. 185. 

59 C.J. p 151 note 86. 

Pleading held saffldent or not demur¬ 
rable 

N.D.—^Bowman County v. McIntyre, 
202 N.W 661, 52 N.D. 226. 

Pleading held insuillclent or demurra¬ 
ble 

N.D.—Ward County v. Balerud, 5 N. 
W.2d 426, 72 N.D. 173, followed in 
Ward County v. Pringle, 6 N.W.2d 
432, 72 N.D. 186. 

59 C.J. p 151 note 86 [aj. 

86. N.D.—^Bowman County v. McIn¬ 
tyre, 202 N.W. 661, 62 N.D. 225. 

59 C.J. p 151 note 87. 

87. Qa.—National Surety Co. v. Sey¬ 
mour, 166 S.B. 777, 46 Ga.App. 109, 
reversed on other grounds 171 
S.EL 380, 177 Ga. 736, conformed to 
171 S.R 660, 47 Ga.App. 766. 

69 C.J. p 161 notes 89, 90. 

AdmlssiblUty of evidence 

Ky.—Commonwealth v. Tate, 13 S.W. 
113, 89 Ky, 687, 12 Ky.L. 1. 

59 dJ, p 161 notes 90 [a], [b]. 


Sufficiency of evidence 
Ga.—^National Surety Co. v. Seymour, 
166 S.E. 777, 46 Ga.App. 109, re¬ 
versed on other grounds 171 S.E. 
380, 177 Ga. 735, conformed to 171 
S.B. 560, 47 Ga.App. 766. 

161 C.J. p 151 notes 89 [a], 90 [c]. 
Zn actlone on bonds of partionlar offi¬ 
cers 

(1) Commissioner of agriculture.— 
National Surety Ca v. Seymour, su¬ 
pra. 

(2) Secretary of the bureau of la¬ 
bor statistics.—^People v. Hart, 117 N. 
E. 390, 280 Ill. 346—69 C.J. p 161 note 

89. 

(3) Treasurer of the state.—State 

V. Dahl, 162 N.W. 186, 166 Wis. 272— 
69 C.J. p 151 note 90. 

88. W.Va.—State ex rel. Mullins v. 
McClung, 17 S.E.2d 621, 123 W.Va. 
682. 

69 C.J. p 152 notes 92, 93. 

Questions of law and fact 

W. Va.—State ex rel. Mullins v. Mc¬ 
Clung, supra. 

69 C.J. p 162 note 92 [a]. 

Xnstxuctlcns 

ni.—People V. Mitchell, 240 HLApp. 
281. 

zn actions on bonds of partionlar 
state officers 

(1) State law enforcement officer. 
—State ex rel. Mullins v. McClung, 17 
S.E.2d 621, 123 W.Va. 682—69 C.J. p 
152 note 92. 

(2) State treasurer.—^Peopls v. 

1048 


Mitchell, 240 HLApp. 281—59 C.J. p- 
162 note 93. 

89. rinding hdd sufficient to sup-, 
port Judgment 

Minn.—State v. Waddell, 246 N.W. 
471, 187 Minn. 647. 

90. U.S.—^Maryland Casualty Co. v. 
Alford, C.C.A.Okl., Ill P.2d 388, 
certiorari denied 61 S.Ct 27, two 
cases, 311 U.S. 668, 86 L.Ed. 429. 

S.C.—^Brown v. National Surety Corp. 
of N. Y., 36 S.E.2d 588, 207 S.C. 462. 

91. U.S.—^Maryland Casualty Co. v. 
Alford, C.C.A.Okl., Ill P.2d 888, 
certiorari denied 61 S.Ct. 27, two • 
ccuses, 311 U.S. 668, 85 L.Ed. 429. 

Word "any*' not to be construed as ■ 
"each and every” 

Under a statute requiring a bond 
conditioned for the payment of “any** 
Judgment recovered against the offi¬ 
cer the word '*any** Is not to be con¬ 
strued as “each and every** so as to • 
authorize an aggregate judgment In 
favor of several persons In excess of ' 
the penalty of such bond.—^Brown v. 
National Sur. Corp. of N. T., 86 S.B. 
2d 588, 207 S.C. 462. 

92. N.D.—^Yesel v. Watson, 226 N.W. 
624, 58 N.D. 624, 64 A.L..R. 929. 

93. N.D.—^Yesel v. Watson, supra. 

94. Ariz.—National Surety Co. v. 
Conway, 38 P.2d 276, 48 Ariz. 480. 

95. Ariz.—^National Surety Co. v. 
Conway, supra. 

96. Ariz.—^National Surety, Co. v. - 
Conway, supra. 
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I 89. -Officers in General 

Constitutional and statutory provisions govern the 
compensation of state officers, and one who rightfully 
holds a state office is entitled to the compensation at¬ 
tached thereto. 

General rules governing compensation of public 
officers control subject to constitutional or statutory 
modifications with respect to state officers.®^ One 
who is rightfully holding a state office is entitled 
to the compensation attached thereto.®^ An officer 
has no right to his salary or compensation until 
he has earned it,9® and if an officer fails to perform 
his duties for the statutory period covered by his 
salary he is entitled to no salary.! An officer who 
fails to qualify is not entitled to the salary of the 
office.^ Where a state officer has performed serv¬ 
ices, it has been held that funds to pay him are 
technically in the state treasury for that purpose 
until paid, even though the general fund has 
reverted by statute.^ A municipal corporation has 
no implied power to control the salary of a state 
officer.** 

Occupancy of two offices. Under constitutional 
or statutory provisions so authorizing, an officer oc- 


§ 89 

cupying more than one office is entitled to the com¬ 
pensation of the several offices,^ but additional du¬ 
ties germane to the office must be performed with¬ 
out additional compensation.® Where a state offi¬ 
cer's duties embrace the responsibility to act in an¬ 
other capacity in the event any of the contingencies 
provided for in the constitutional provisions arise, 
he is not, in the absence of any provision to the con¬ 
trary, entitled to the additional compensation at¬ 
tached to the second office;^ but where the duties 
of a higher office devolve on him as a result of the 
death of the incumbent he may be entitled to salary 
of the higher office.® In a proper case a state 
officer may render services to the state, not in¬ 
compatible with the duties of his office, under a con¬ 
tract by which he receives compensation in addition 
to the compensation attached to his office.® 

Abolition of office. Where an office is abolished 
the incumbent officer is entitled to recover salary 
from the time he was deprived of his office until 
the statute became effective.!® Where an office is 
abolished and the duties thereof are transferred to 
a new office the incumbent is not entitled to com¬ 
pensation at the rate provided for the abolished 
office.!! 


97. Fla.—^Flood v. State, 129 So. 861, 

100 Fla. 70. 

S9 C.J. p 152 note 98. 

98. Ga.—Stanley v. Sims, 195 S.E. 

439, 185 Ga. 518. 

Ad interim appointee 

(1) An ad interim appointee is en¬ 
titled to the salary of the office dur- 
ingr the time he occupies it, notwith- 
standingr that salary has been paid 
to a new regrular appointee.—Stan¬ 
ley V. Sims, supra. 

(2) An ad interim appointee can¬ 
not recover compensation accruinsr 
after his office has been abolished.— 
Sims v. Tucker, 13 S.E.2d 773, 191 
Ga. 676. 

After resifirnartion 

(1) Where executive chairman of 
the park commission resigned as 
member of the commission and as 
•chairman, but chairman allegredly 
continued to function until appoint¬ 
ment and qualification of his succes¬ 
sor, chairman's incumbency of office 
as member and chairman did not 
terminate until appointment and 
qualification of successor, and, where 
during: interim between acceptance of 
resigrnation and appointment of suc¬ 
cessor he continued to perform the 
duties.of his office, he was entitled to 
compeiisation at statutory rate for 
his services during: that period.— 
State ex rel. Coe v. Lee, 8 So.2d 497, 
147 Fla. 464. 

(2) The constitutional provision, 
that all state, county, and municipal 


officers shall continue in office after 
expiration of their official terms un¬ 
til their successors are duly qualified, 
was not determinative of salary 
rights of one who resigned from po¬ 
sition as member of park commission 
but continued to function until ap¬ 
pointment and qualification of suc¬ 
cessor, since constitutional provision 
applied only to officers holding over 
after expiration of their official 
terms.—State ex rel. Coe v. Lee, su¬ 
pra. 

99. Ky.—^Batesville Casket Co. v. 

Fields, 166 S.W.2d 748, 288 Ky. 104. 
Monthly salary 

The salary of a state officer is not 
due until the end of the month, and 
he has no right to be paid until that 
time.—^BatesvUle Casket Co. v. Fields, 
supra. 

1. Araz.—Crawford v. Hunt, 17 P.2d 
802, 41 Arlz. 229. 

8. Md.—Thomas v. Owens, 4 Md. 
189. 

3. Fla.—State ex rel. Perkins v. Lee, 
194 So. 315, 142 Fla. 154—State ex 
rel. Mohr v. Lee, 164 So. 519, 121 
Fla. 852. 

4. Pa.—^Bladen v. Philadelphia, 60 
Pa. 464. 

5. TT.S.—Armstrong v. Townsend, D. 
C.Ind., 8 F.Supp. 963. 

69 C.J. p 163 note 18 [b] (2), [d]. 
Statutes held valid 

Statutes Imposing on lieutenant 
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governor administrative duties in de¬ 
partment of commerce and industries 
and providing for additional salary 
therefor were not Invalid as creating 
additional office for him, since lieu¬ 
tenant governor is an executive offi¬ 
cer and since statutes merely enlarg:e 
his administrative duties.—^Arm¬ 
strong V. Townsend, supra. 

8. CaL—Vogel v. White, 25 P.2d 288, 
134 Cal.App. 252. 

Pa.—Commonwealth v. Fisher, 198 A. 
925, 131 Pa.Super. 117. 

7. Arlz.—State ex rel. De Conclni v. 
Garvey, 195 P.2d 158, 67 Arlz. 304. 

Neb.—Johnson v. Johnson, 3 N.W.2d 
414, 141 Neb. 239. 

59 C.J. p 158 note 16 [a], p 164 note 
27 [a]. 

8. Nev.—State v. La Grave, 45 P. 
243, 23 Nev. 216, 85 L.R.A. 233. 

Or.—Olcott V. Hoff, 181 P. 466, 92 Or. 
462—Chadwick v. Earhart, 4 P. 
118, 11 Or. 389. 

9. Neb.—Cornell v. Irvine, 77 N.W. 
114, 66 Neb. 657. 

Lecturer at state university was 
entitled to recover contract pay de¬ 
spite prior payment for services as 
commissioner of supreme court dur¬ 
ing same period.—Cornell v. Irvine,, 
supra. 

la Ark.—Gentry v. Harrison, 110 S. 
W.2d 497, 194 Ark. 916. 

11, Fla.—State v. Bloxham, 7 So. 
873, 26 Fla. 407. 



§§ 89-90 

Particular officers. The foregoing principles have 

been applied to arid land commissioners,^2 auditor 

of the state,capitol commissioners,commis¬ 
sioner of banking and insurance,!® commissioner of 
immigration,15 commissioner of lands and immigra- 
tion,i7 comptroller of state,15 game and fish com- 
missioner,i5 governor,^® land commissioners,^! 
lieutenant governor,22 members of board of re¬ 
gents,25 members of state board of accountancy,2^ 
members of state board of equalization,26 mining 
commissioner,25 railroad commissioner,27 register 
of land office,25 secretary of banking board,25 secre¬ 
tary of state,55 state commissioner,5i state en- 
gineer,52 state examiner and inspector,55 state 
police officers54 and detectives,55 superintendent of 
public instruction,55 superintendent of insurance,57 
superintendent of state institution for the blind,55 


81 O.J.S. 

treasurer of the state,55 veterinary surgeon of the 
state,45 and warehouse commissioner.41 

§ 90. -Deputies and Assistants 

The statutes govern compensation of deputy and 
assistant state officere. 

The compensation of deputy and assistant state 
officers depends on general rules and applicable 
statutes,42 and may rest in the discretion of the 
board served by the deputy or assistant.45 

Pro rating on death. Where a deputy officer dies 
during a fiscal unit of time and a successor is ap¬ 
pointed to fill out the time, it has been held that 
the compensation for the period should be pro rat- 
ed.44 
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12 . Mont.—state v. Wright, 44 P. 
89. 17 Mont. 565. 

59 C.J. p 152 note 99. 

13. Ky.—Shanks v. Commonwealth, 
292 S.W. 837, 210 Ky. 212. 

59 C.J. p 152 note 1. 

14- Mont.—State v. Cook, 43 P. 928, 
17 Mont. 529. 

59 CJ. p 152 note 2. 

15. N.J.—State V. Duryee, 47 A. 1064, 
66 N.J.Law 449. 

69 C.J. p 152 note 3. 

16. Cal.—People v. Van Ness, 21 P. 
554, 79 Cal. 84, 12 Am.S.R. 134. 

59 C.J. p 152 note 4. 

17- Fla.—State v. Bloxham, 7 So. 

873, 26 Fla. 407. 

59 C.J. p 152 note 5. 

18. Md.—^Thomas v. Owens, 4 Md. 
189. 

Tenn.—State v. Allen, Ch.App., 46 
S.W. 303. 

59 C.J. p 153 note 6. 

19. Mo.—State ex rel. and to Use 
of Birmingham v. Hackmann, 207 
S.W. 498, 276 Mo. 504. 

59 G.J. p 163 note 7. 

20. Kan.—State v. Davis, 225 P. 
1064, 116 Kan. 211. 

59 C.J. p 153 note 8. 

21. Cal.—^Ball V. Kenfield, 55 Cal. 
320. 

59 C.J. p 153 note 9. 

22. Kan.—State v. Turner, 238 P. 
510, 117 Kan. 755. 

59 C.J. p 153 note 10. 

23. S.D.—Hitchcock v. State, 147 N. 
W. 284, 34 S.D. 124. 

59 C.J. p 153 note 11. 

24. Cal.—^Riley v. FPrbes, 227 P. 
768, 193 CaJ. 740. 

59 C.J. P 153 note 12. 

25. Cal.—Corbett v. State Board of 
Control, 204 P. 828, 188 Cal. 289. 

59 C.J. p 153 note 18. 

26. Colo.—^Parks v. People, 43 P. 
642, 22 Colo. 86. 


27. Vt.—State v. Howard, 74 A. 392, 
83 Vt. 6. 

28. Va.—Gaines v. Marye, 26 S.E. 
611, 94 Va. 225. 

59 C.J, p 153 note 16. 

29. Neb.—^Patterson v. State, 139 N. 
W. 643, 92 Neb. 729. 

69 C.J. p 163 note 17. 

30. Idaho.—State v. Lewis, 52 P. 163, 
6 Idaho 51. 

59 C.jr. p 153 note 18. 

31. Miss.—Swann v. Josselsm, 22 
Miss. 106. 

59 C.J. p 154 note 19. 

32. Idaho.—^Idaho Power & Transp. 
Co. V. Stephenson, 101 P. 821, 16 
Idaho 418. 

59 C.J. p 154 note 20. 

33. Okl.—^Leininger v. Rogers, 272 
P. 826, 184 Okl. 200. 

34. N.M.—State v. Sargent, 136 P. 
602, 18 N.M. 272. 

59 C.J. p 154 note 22. 

36. S.C.—Banks v. WeUs, 76 S.B. 791, 
92 S.C. 436. 

59 C.J. p 154 note 23. 

36. Fla.—State v. Barnes, 5 So. 698, 
25 Fla. 76. 

37. Colo.—CarlUe v. Hurd, 31 P. 962, 
3 Colo.App. 11. 

N.T.—People v. MUler, 66 N.T. 448. 

59 C.J. p 154 note 25. 

38. N.T.—People v. New York State 
Inst, for Blind, 58 N.T. 654. 

39- Ill.—Whittemore v. People, 81 N. 
B. 427, 227 HI. 463, 10 AnmCas. 
44. 

69 aj. p 154 note 27. 

40- S.D.—Collins v. State, 61 N.W. 
776, 8 S.D. 18. 

41- Mo.—State ex rel. Bradshaw v. 
Efatckmann, 208 S.W. 445, 276 Mo. 
600. 

42. Ga.—Girons v. Harrison, 194 S.E. 
749, 185 Ga. 244. 
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Ky.—Dishman v. Coleman, 50 S.W.2d 
504, 244 Ky. 239. 

Wash.—State v. Clausen, 138 P. 653, 
78 Wash. 103. 

69 C.J. p 167 note 77. 

Agreement of insurance commis¬ 
sioner to allow additional compensa¬ 
tion for additional services rendered 
by treasurer as custodian of securi¬ 
ties did not warrant payments to 
treasurer and assistant in excess of 
legal salary.—^Dishman v. Coleman, 
50 S.W.2d 504, 244 Ky. 239. 

Under appropriations acts 
Ga.—Girons v. Harrison, 194 S.E.2d 
749, 185 Ga. 244. 

43. Mo.—State V. Thompson, 289 S. 
W. 338, 816 Mo. 272. 

59 C.J. p 167 note 78. 

Apportionment 

The apportionment by the state 
budget commission of specified sums 
per annum as salaries of assistant 
state auditors from total sum appro¬ 
priated by general appropriation bill 
for salaries of ofllcers and employees 
in state auditing department, as re¬ 
quired by statute, fixed compensation 
of assistant state auditors within 
meaning of constitution.—State ex 
rel. Gtoodjohn v. Lee, 5 So.2d 695, 148 
Fla. 719. 

Approval 

Where labor commissioner request¬ 
ed approval by governor and council 
of his appointment of authorized 
representative as miTifTniiTn wage ad¬ 
ministrator, the governor and coun¬ 
cil could approve the salary, and 
their attempt both to make the ap¬ 
pointment and fix the salary on the 
theory that commissioner had mere¬ 
ly recommended action validly 
amounted only to approval of the 
salary.—^In re Opinion of the Justic¬ 
es, 8 A.2d 597, 90 N.H. 568. 

44. Iowa.—State v. Dyer, 77 N.W. 
329, 106 Iowa 640. 

59 aJ. p 158 note 81. 
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§ 91. -Agents and Employees in General 

The terms of the contract of employment, and the 
provisions of statutes applicable thereto govern the com¬ 
pensation of agents and employees of the state. 

An employee, as distinguished from an officer of 
the state, does not come within the rule that the 
right of a public officer to the salary of his office 
is a right created by law, incident to the office, and 
not the creature of contract or dependent on the 
fact or value of services actually rendered.^® Con¬ 
sequently, a state employee, as distinguished from 
an officer, is entitled to receive only such pay as he 
has eamed,^® or might have earned, while the 
contract of hiring was in force. A state employee 
who is at all times prepared to perform the work, as 
may be required by his employer, is entitled to com¬ 
pensation.^® No right to compensation exists where 
the emplo3anent was not authorized by law,^® or 
for services performed after expiration of the time 
specified by statute for his employment.®® 

Appropriation. Where an appropriation is neces¬ 
sary, in the absence of an available appropriation a 
state employee is not entitled to compensation from 
the state.®! An appropriation for salary of a par¬ 
ticular kind of employee cannot be used to pay 
one not within the specified category.®® 

Under statutes Umiting the amount available for 
construction of a building, an architect hired by the 
state can recover nothing for plans calling for a 
building costing in excess of the amount limited by 
statute,®® and aside from statute, he is entitled to no 
fees under his contract for plans for a building ex¬ 
ceeding the stipulated contract cost,®^ and retention 
of the plans by the state raises no obligation to pay 
for them.®® 


§§ 91-92 

§ 92. -Form, Amount, and Period of 

Compensation 

a. In general 

b. Commissions 

c. Expenses 

d. Fees 

e. Overtime 

f. Fixation 

a. In General 

In the absence of any prescribed formula the legis¬ 
lature may fix compensation by fees, flat salary, or any 
other way. 

Where there is no prescribed formula for fixing 
a salary or making an appropriation for it, the legis¬ 
lature may fix compensation by fees, flat salary, or 
any other way.®® The legislature may provide for 
pa3rment of salaries and expenses of officers out of 
general revenue.®*^ Under a statute so providing, 
the governor's authority to fix salaries of members 
of a board is subject to the regulation of the fed¬ 
eral social security board with respect to expendi¬ 
ture of the fund created to pay expenses of ad¬ 
ministration of the statute.®® 

Period. The officer may be entitled, under some 
statutes, to salary from the date of his appointment 
and not from a later date of qualification,®® while 
under other provisions he must first qualify before 
becoming entitled to compensation.®® 

Absence in military service. Under some stat¬ 
utes, designed to secure in public service those 
found competent to discharge the duties thereof, 
officers and employees are permitted to receive com¬ 
pensation while absent and on duty with the armed 
forces.®! 


45. Mo.—state ex rel. Nolen v. 
Hackmann, 207 S.W. 494, 276 Mo. 
173. 

48. Colo.—^Board of Capitol Manag¬ 
ers V. Busan, 210 P. 328, 72 Colo. 
197. 

47. Colo.—^Board of Capitol Manag¬ 
ers V. Busan, supra. 

48. Old.—^Butler v. Carter, 209 P. 
965, 87 Okl. 70. 

59 aJ. p 158 note 91. 

49. Okl.—^Thurman v. Childers, 177 
P.2d 108, 198 Okl. 205. 

59 CJ. p 158 notes 84, 86. 

50. Neb.—State v. Oarber, 7 Neb. 
14. 

59 C.J. p 158 note 85. 

61. Ohio.—State v. Ouilbert, 57 N.B. 

1083, 63 Ohio St. 177. 

59 C.J. p 158 note 88. 

58. Mo.—State ex rel. Nolen v. Hack- 
mann, 207 S.W. 494, 276 Mo. 178. 


«<Ci6rk^ oonld not recover under ap¬ 
propriation for "stenographer” 

Mo.—State ex reL Nolen v. Hack- 
mann, supra. 

53. S.C.—^Beacham v. Greenville 

County, 62 S.E.2d 92, 218 S.a 181. 

Wis.—Clas V. State, 220 N.W. 186, 

196 Wis. 430. 

54. Wis.—Clas v. State, supra. 

55. Wis.—Clas V. State, supra. 

58. Fla.—State ex rel. Knott v. Liee, 

197 So. 681, 144 Fla. 164. 

57. Mo.—State ex rel. Davis v. 

Smith, 75 S.W.2d 828, 335 Mo. 1069. 
Authority for payment 

(1) A statute authorizing payment 
of salaries of state officers out of 
general fund was sufficient author¬ 
ity for payment of salary of chief 
of division of service and supply In 
department of finance out of general 
fund. If not otherwise prohibited, 
notwithstanding constitutional provi¬ 
sion governing appropriations, and 
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notwithstanding prohibitory provi¬ 
sion In appropriation for department 
of fincmce.—^Meyer v. Biley, 38 P.2d 
406, 2 Cal.2d 39. 

(2) There may exist Impossibility 
of payment of salary of state officer 
from any budget allowance, and still 
be authority otherwise In law for 
payment thereof.—^Meyer v. Biley, su¬ 
pra. 

58. Mich.—Boxborough v. Michigan 
Unemployment Compensation Com¬ 
mission, 15 N.W.2d 724, 309 Mich. 
605. 

59. Cal.—BaU v. Kenfleld, 55 Cal. 
320. 

60. Md.—Thomas v. Owens, 4 Md. 
189. 

61. N.T.—^Hoyt V. Broome County, 84 
N.E.2d 481, 285 N.Y. 402, 134 A 
L.B. 916. 

Beserves in peace or wav 
The amendment of the military law 
entitling state or municipal em- 
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§ 92 

1). Conunissioiis 

Compensation of state officers and employees may 
be by way of commissions paid. 

A contract by the state to pay a claim agent a per¬ 
centage of the amount he may recover for the state 
is not void as against public policy.®^ State em¬ 
ployees hired under a contract allowing commis¬ 
sions on the amount collected by them for the state 
are entitled to no compensation where they collect 
nothing.®3 In order that one may be entitled to 
commissions on taxes collected, he must show his 
right thereto under existing statutes.®^ 

The right of a state revenue agent to commissions 
will depend on statutory and contract provisions as 
applied under the facts involved.®® 

c. Expenses 

Under appropriate statutory provisions reimburse¬ 
ment may be had for expenses incurred in performance 
of official duties. 

Statutory provisions may authorize reimburse¬ 
ment for expenses incurred in performance of oflS- 
cial duties.®® The expenses must have been in¬ 
curred in the discharge of ofncial business,®^ or in 
the performance of the officer’s statutory duties.®® 
Reimbursement for expenses cannot exceed the 
amount fixed by statute.®® Only such officers. 


agents, or employees as come within the statute are 
entitled to reimbursementUnder some statutes 
travel must have been^ outside the state on state 
business before expenses are recoverable,and 
must have been properly authorized,^® while under 
other statutes no reimbursement can be had for 
travel outside the state.^® 

d. Fees 

Under some statutes compensation may be by way 
of fees collected for performance of official duties. 

Fees collected by officers represent the charges 
which the state makes for services rendered by it 
through its officers and constitute a fimd subject to 
the control of the state, to be applied as the legisla¬ 
ture directs.74 Whether or not fees collected be¬ 
long to the officer as compensation depends on the 
particular statute, which may give him such fees,7® 
but generally he is not entitled to fees where com¬ 
pensation is otherwise provided.^® One holding 
several offices may be entitled to fees as compen¬ 
sation in one office while also being entitled to a 
salary from another office.^^ Where salaries and 
wages of officers or employees are to be paid out 
of funds appropriated therefor, fees collected may 
not be used to pay salaries or wages,but, where 
statutes so provide, fees collected by a board may 


ployees absent on ordered military or 
naval duty to leaves of absence from 
their positions and to compensation 
and privileges was designed to pro¬ 
tect state civil service employees 
who should volunteer in the naval 
and marine corps reserves either in 
peace or war time.—^Roper v. Walsh, 
35 N.T.S.2d 553, 264 App.Div. 325, af¬ 
firmed 43 N.E.2d 528, 289 N.Y. 546, 
motion granted 44 N.E.2d 621, 289 N. 
T. 647. 

62. Mass.—^Davis v. Commonwealth, 
41 N-E. 292, 164 Mass. 241, 30 L.R. 
A. 743. 

63. Va.—Green’s Adm’r v. Maiye, 71 
S.E. 555, 112 Va. 352. 

59 C.J. p 160 note 16. 

64. Tenn.—State y. Allen, Ch.App., 
46 S.W. 303. 

65. Miss.—^Miller v. Henry, 103 So. 
203. 139 Miss. 651. 

59 QJ. p 160 note 17. 

66. Ala.—^Heck v. Hall, 190 So. 280, 
238 Ala. 274. 

59 C.J. p 153 notes 7 [a], 13 [a2, p 
157 note 77 [c]. 

67. Ky.—Shanks v. Commonwealth, 
292 S.W. 837, 219 Ky. 212. 

59 C.J. p 152 note 1 [e]. 

68. Mo.—State ex rel. Bradshaw v. 
Hackmann, 208 S.W. 445, 276 Mo. 
600. 

59. C.J. p 153 note 11 [a], p 154 note 
29 Ca3. 


69. Ala.—Heck v. Hall, 190 So. 280, 
238 Ala. 274. 

Ohio.—State ex rel. Monahan v. Fer¬ 
guson, App., 98 N.E.2d 350. 

SCleage 

The governor was without authori- 
^ to fix mileage rates for state offi¬ 
cers who used their own automo¬ 
biles in transaction of official busi¬ 
ness, since statute allows only ac¬ 
tual expense, not to exceed eight 
cents a mile, and only legislature 
could change statutory mandate.— 
State ex rel. Murane v. Jack, 70 P. 
2d 888, 52 Wyo. 173, 112 AL.R. 161, 
rehearing denied 71 P.2d 917, 52 Wyo. 
173, 112 AL.R. 161. 

70. Arlz.—Favour v. Frohmiller, 36 
P.2d 576, 44 Ariz. 286. 

71. Cal.—Madden v. Riley, 128 P.2d 
602, 53 Cal.App.2d 814. 

The only traveling expenses to 
which state officers and employees 
are entitled are those which are nec¬ 
essarily incurred in performance of, 
or incidental to, service for which 
such officers and employees are regu¬ 
larly employed.—^Madden v. Riley, 
supra. 

Attendance at oonventioa 
,(1) The purpose for which state 
officer attends convention must have 
some direct connection with fulfill¬ 
ment of his own public duties in the ^ 
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department in which he is employed 
in order to entitle him to recover 
traveling expenses on grround that at¬ 
tendance at convention is state busi¬ 
ness.—Madden v, Riley, supra. 

(2) The attendance of chief of di¬ 
vision of narcotic enforcement at 
convention, outside the state, of Pa¬ 
cific Coast International Association 
of Law Enforcement, was state busi¬ 
ness.—^MAdden v. Riley, supra. 

73. Ky.—^Reeves v. Talbott, 159 S. 
W.2d 51, 289 Ky. 581. 

73. Colo.—CarlUe v. Hurd, 31 P. 952, 
8 Cblo.App. 11. 

59 C.J. p 154 note 25 [a]. 

74. Fla.—^Flood v. State, 129 So. 861, 
100 Fla. 70. 

7B. Ind.—^Henderson v. State, 96 Ind. 
437. 

59 C.J. p 152 note 1 [a], [b], p 154 
note 20 [a], p 157 note 77 [a]. 

76. HI.—People v. Slmonds, 98 N.E. 
995, 254 Ill. 612. 

59 C.J. p 152 notes 1 [c], [d], 3 [al, 
p 153 note 18 [c], p 154 notes 22 
[a], 27 [b]-[d]. 

77. S.D.—State v. Roddle, 81 N.W. 
980, 12 S.D. 483. 

59 aj. p 153 note 18 [d]. 

78. Ariz.—State Board of Health v. 
Frohmiller, 28 P.2d 941, 42 Ariz. 
231. 
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be retained for payment of its expenses.79 A stat¬ 
ute requiring payment of the officers of a board out 
of fees collected by the board invalidates a prior 
act appropriating money from the general revenue 
fund for such purpose.^® Fees collected without 
authority belong to the state.8l 

6. Overtime 

Where statutes so provide, compensation Is payable 
for overtime. 

The state has the power to provide for the maxi¬ 
mum number of hours its employees shall, except 
in emergency, be required to work,®^ and, where it 
has done so, no compensation for overtime may be 
had unless there was in fact an emergency.83 
Where such is the case, the employee is charged 
with notice that no state official can contract for 
overtime services for the account of the state 
and no state official can, in the absence of emer¬ 
gency, bind the state to pay for overtime services 


§ 92 

prohibited by the statute,or waive such prohibi¬ 
tion or estop the state to set it up as a bar to re¬ 
covery of compensation.®® Where a statute per¬ 
mits recovery for overtime on certain conditions 
there must have been compliance therewith before 
recovery can be had.®*^ Payment for overtime may 
be had by an employee on separation from the 
service where he has not been given compensatory 
time off.®® 

f. Fixation 

(1) In general 

(2) Fixation by statute 

(3) Fixation by board or commission 

(1) In General 

The amount of compensation of a state officer or em¬ 
ployee may be fixed by the constitution, or by the leg¬ 
islature In the absence of constitutional provision. 

Where the amount of compensation is fixed by 


79. Cal.—^Riley v. Forbes, 227 P. 768, 
193 Cal. 740. 

69 C.J. p 163 note 12 [a]. 

80. Mo.—State ex rel. Davis v. 
Smith, 76 S.W.2d 828, 335 Mo. 1069. 

81. Cal.—^People v. Van Ness, 21 P. 
564, 79 Cal. 84, 12 Am.S.R. 134. 

82. N.Y.—McMahon v. State, 36 N.Y. 
S.2d 699, 178 Misc. 865. 

83. N.Y.—Tully v. State, 92 N.Y.S. 
2d 60, 196 Misc. 149. 

84. N.Y.—McMahon v. State, 86 N. 
Y.S.2d 699, 178 Misc. 866. 

85. N.Y.—^McMahon v. State, supra. 

86. N.Y.—^McMahon v. State, supra. 

87. N.Y.—Tully v. State, 92 N.Y.S. 
2d 60, 196 Misc. 149—Marriott v. 
State, 56 N.Y.S.2d 584. 

The difficulty of provins* oompll- 
anoe with statute does not changre 
the law or the liability of the state 
thereunder or the pertinent rules of 
evidence.—^Tully v. State, 92 N.Y.S.2d 
50, 196 Misc. 149. 

Authorization and ap p roval 

(1) The authorization by commis¬ 
sioner in chargre of institution in 
which state employees were employ¬ 
ed, and approval by director of the 
budget, were Indispensable to a re¬ 
covery against the state for overtime 
compensation by state employees.— 
Tully V. State, 92 N.Y.S.2d 60. 196 
Misc. 149—Marriott v. State, 66 N.Y. 
S.2d 684. 

(2) A promise of overtime pay by 
colony supervisor to colony employees 
of state school was not an authoriza¬ 
tion of commissioner in charge of the 
Institution reauired by statute, and 
was ineffective to bind the state.— 
.Marriott v. State, supra. 


(3) Inspection of state school for 
mental defectives by commissioner of 
department of mental hygiene, his 
discussion of overtime employment 
situation with superintendent of 
school, and failure of department to 
publish a list of employees eligible 
for overtime employment did not 
warrant inference that commissioner 
had authorized, and superintendent 
and director of the budget had ap¬ 
proved, overtime employment for col¬ 
ony employees in charge of cottages, 
as required by statute as a prerequi¬ 
site to recovery of compensation for 
such overtime employment.—^Tully v. 
State, supr€u 

88. Cal.—^Treu v. Kuchel, App., 240 
P.2d 32—Jarvis v. Henderson, App., 
240 P.2d 27—^Martin v. Lampton, 
App., 240 P.2d 21—^Howard v. 
Lampton, 197 P.2d 69, 87 Cal.App.2d 
449—Clark v. State Personnel 
Board, 133 P.2d 11, 56 CalA.pp.2d 
499. 

Compensatisg time off 
Where lieutenant governor, in or¬ 
der to fulfill duties of his office and 
to carry on work of state, found it 
necessary for his secretary to work 
overtime and informed him that be¬ 
cause of Increased amount of work it 
would be impossible for him to take 
any time off and that he would be 
paid for overtime, such statement 
necessarily Implied that if situation 
In office became such that compensat¬ 
ing time off could be given he would 
receive such compensating time off.— 
Treu V. Eluchel, Cal.App., 240 P.2d 32. 

Nature of payment 

Cash value of compensating time 
off to which former secretary of lieu¬ 
tenant governor wa.s entitled aftei 
his separation from state service 

1053 


was not ‘‘salary** or “compensation” 
within meaning of quoted words in 
statute requiring the approval of the 
department of finance before any 
state agency fixes salary or compen¬ 
sation of an employer or officer, 
which salary Is payable in whole or 
In part out of state funds.—^Treu v. 
Kuchel, supra. 

Buies of state hoard 
Rules of state personnel board 
that rate of compensation for over¬ 
time for employees shall be hourly 
equivalent of employees* monthly sal¬ 
ary as of time overtime was worked 
and rule that when employee leaves 
employment of one state agency and 
enters employment of another, and 
has overtime to his credit, for which 
compensating time off may be grrant- 
ed, he may be paid in cash therefor, 
in which event rate of compensation 
for overtime shall be hourly equiva¬ 
lent of employee’s monthly salary as 
of time overtime was worked, must 
be considered along with statute pro¬ 
viding that on separation from state 
service a person is entitled to lump 
sum payment as of time of separation 
for any previous overtime work for 
which he has not received any com¬ 
pensating time off.—^Martin v. Lamp- 
ton. CaLApp.. 240 P.2d ‘21. 

Waiver or forfeiture 
Former highway patrolman did not 
waive a portion of his claim for com¬ 
pensation for overtime hours worked 
by letter written to chief of high¬ 
way patrol in which patrolman pre¬ 
sented a claim for fewer hours over¬ 
time and stated that he waa willing 
to waive other hours, where all 
claims of patrolman, including the 
claim for fewer hours overtime, were 
rejected.—^Howard v. Lampton, 197 P. 
2d 69, 87 Cal.App.2d 449. 
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the constitution, the officer cannot receive more than 
such amount,89 nor can the legislature change the 
amount so fixed but where not prohibited by 
the constitution the legislature may fix the com¬ 
pensation to be paid,91 and salaries and fees not 
fixed by the legislature, as required by the consti¬ 
tution, cannot be paid.92 A constitutional provision 
that the legislature shall prescribe by law the num¬ 
ber, duties, and compensation of its officers and em¬ 
ployees has been held to be mandatory.93 Where 
the law indicates that some compensation is to be 
paid, but does not fix the amount thereof, a rea¬ 
sonable compensation may be awarded a state 
agent.94 Where prohibited by the constitution the 


legislature may not fix compensation of subordinate 
officers or employees of the houses of the legislature 
by resolution.95 A constitutional limitation on the 
maximum amount payable to public officers of the 
state has been held not applicable to state employ¬ 
ees not coming within its terms.99 

(2) Fixation by Statute 

The amount of compensation payable to state offi¬ 
cers, agents, or employees may be fixed by statute. 

Where the salary rate of state employees is def¬ 
initely fixed by statute, the statutory rate is con- 
trolling,97 and cannot be changed by administrative 


89. Kan.—State v. Turner, 233 P. 

510, 117 Kan. 756. 

59 C.J. p 153 note 10 [b], p 154 note 

24 [a]. 

Chief derl: of house of representa¬ 
tives is "public officer** within section 
of constitution limiting compensation 
of such officers.—Sanders v. Talbott, 
72 S.W.2d 758, 255 Ky. 50. 
Computatlou 

(1) In determining whether he has 
received the maximum constitutional 
salary the chief clerk of house of 
representatives is not entitled to 
credit for sums paid his assistants, 
employed pursuant to house resolu¬ 
tion, from his statutory pay, and a 
bonus, voted to chief clerk of house 
of representatives, must be included 
in computing his salary. He is not 
entitled to credit for his traveling 
ezpensea—Sanders v. Talbott, supra. 

(2) Chief derk is not entitled to 
draw more than maximum compensa¬ 
tion allowed public officer by consti¬ 
tution, even though excess resulted 
ffom payment of portion of his statu¬ 
tory compensation to assistants em¬ 
ployed by house pursuant to resolu¬ 
tion.—Sanders v. Talbott, supra. 
Fartlonlar provisions oonstmed 

(1) The constitutional provision 
prohibiting the making of any grant 
of exclusive, separate public emolu¬ 
ments or privileges except in con¬ 
sideration of public services, taken 
alone, sets no limit on the amount 
that may be paid for public services 
or when it may be paid.—^Talbott v. 
Thomas, 151 S.'W’.2d 1, 286 Ky. 786. 

(2) The constitutional provision 
declaring that public emoluments 
shall not be granted to anyone ex¬ 
cept for public services and the pro¬ 
vision stating that no public officer 
except the governor shall receive 
more than a certain sum per annum 
as compensation for official services 
are harmonious provisions which 
complement each other.—^TaJbott v. 
Thomas, supra. 

9a U.S.—Armstrong v. Townsend, D. 
GLlnd., 8 F.Supp. 958. | 


CompensatloiL for services after ad- 
Joununent of legislature 
The statute providing for further 
compensation for speaker of house 
and president of senate for services 
performed after adjournment of ses¬ 
sion is unconstitutional, since under 
the constitution it was duty of such 
officers to perform all their acts as 
speaker of the house and president 
of the senate for compensation fixed 
by the constitution.—State ex rel. 
Wright V. Gossett, 118 P.2d 415, 62 
Idaho 521. 

Per diem oompensatioiL 
In constitutional provision fixing 
salary of governor and other state of¬ 
ficers, and providing that the com¬ 
pensation **enumerated'* shall be in 
full for all services by said officers 
respectively, the word "enumerated** 
does not apply exclusively to the 
compensations which are expressed 
in a specified number of dollars per 
annum, but applies to the per diem 
compensation of lieutenant governor, 
the amount of which is fixed by ref¬ 
erence to the per diem compensation 
of the speaker of the house of rep¬ 
resentatives, since "enumerated** as 
used in the constitutional provision 
expresses the same meaning as would 
have been conveyed had words "des¬ 
ignated** or ‘'specifically mentioned’* 
been used in its stead.—State ex rel. 
Wright V. Gossett, supra. 

91. U.S.—Armstrong v. Townsend, D. 
O.Ind., 8 F.Supp. 953. 

Ala.—State Docks Commission v. 
State ex rel. Jones, 150 So. 637, 227 
Ala. 521. 

Colo.--Viylan v. Bloom, 177 P.2d 641, 
116 Colo. 579. 

59 C.J. p 158 note 95. 

92. Ark.—Ward v. Bailey, 127 S.W. 
2d 272, 198 Ark. 27. 

93. Colo.—^People v. Spruance, 6 P. 
831, 9 Colo. 307. 

94. Wls.—State V. Warner, 9 N.W. 
796, 18 N.W. 256, 66 Wls. 271. 

95. Ala.—^Hall v. Blau, 148 So. 601, 
227 Ala. 64. 

96. Ky.—Pardue v. Billler, 206 S.W. 
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2d 76, 806 Ky. 110, overruling Tal¬ 
bot V. Public Service Commission, 

163 S.W.2d 33, 291 Ky. 109. 
ApplioatloiL to partioiilar positions 

Statute providing that superintend¬ 
ent of state mental hospitals, except 
those for care of criminal insane 
shall, when requested by a health of¬ 
ficer,, receive and care for any per¬ 
sons who need immediate care be¬ 
cause of mental derangement, does 
not delegate to the health officer a 
sovereign function so as to make him 
an "officer** within constitutional 
Limitation on salary.—^N’ichols v. 
Marks, 215 S.W.2d 1000, 308 Ky. 868. 

97- Fla.—State ex rel. Perkins v. 

Lee, 194 So. 815, 142 Fla. 154. 

59 C.J. p 169 note 99. 

MprevalUiig rate” 

(1) All laborers in state employ on 
designated canals are protected by 
statute requiring payment of pre¬ 
vailing wage.—^McCaffrey v. State, 

181 N.ES. 84, 259 N.Y. 159, modified 

182 N.B. 192, 259 N.Y. 687. 

(2) In order to Invoke statute re¬ 
quiring state to pay prevailing wage, 
work for state need not be Identical 
with work performed dn same trade 
or occupation for others, but must 
fall within same general category, 
and, unless others in same neighbor¬ 
hood are engaged in similar trade 
or occupation, no prevailing wage 
rate can exist within statute protect¬ 
ing laborers in state employ.—^Mc¬ 
Caffrey V. State, supra. 

(3) Inspector of ensrlneerlng work 
was not "laborer,** "workman,** "me¬ 
chanic,** or "foreman of masons** 
within statute authorizing claims 
against state for failure to pay pre¬ 
vailing rates of wages.—Sim v. State, 
264 N.Y.S. 160, 142 Misc. 169. 

(4) "Lock laborer** in state employ 
on canals was not "conunon laborer** 
with respect to right to prevailing 
wage.—^McCaffrey v. State, supra. 

(5) Average of ndght watchmen*s 
wages in city, including that of 
state's night watchman at barge ca¬ 
nal terminal, was prevailing rate pay- 
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discretion,®* although subject to change by later 
statutes.®® Where a statute limits the compensation 
of a state officer or employee to a sum not in excess 
of a stated amount, he cannot recover more than the 
amount so limited.^ Statutes in terms prohibiting a 
state officer from expending more than a specified 
amount for clerk hire are ineffectual where re¬ 
pugnant to later statutes expressly appropriating 
amounts in excess of the specified limitation.® The 
purpose of constitutional provisions prohibiting the 
payment of any greater salary or fee to any state 
officer or employee than that fixed by law is to 
prevent expenditure of the people’s tax money with¬ 
out their consent, as expressed in legislative enact¬ 
ments which do not contravene such provisions.® 
The amount payable may be controlled by a general 
appropriations bill regardless of other prior statutes 
fixing the amount of compensation,^ such prior 
statutes being regarded as suspended during the life 
of the general appropriations bill.* 

Where the term of employment is not fixed, an 
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employee's contract relative to compensation rate 
is subject to legislative change.® 

Statutes regulating the wages of those employed 
on public works, and fixing a minimum rate of pay 
for "laborers employed by the state or any officer 
thereof,” have been held inapplicable to laborers 
in state institutions.^ 

(3) Fixation by Board or Commission 

In the absence of constitutional restrictions the leg¬ 
islature may authorize a board or commission to fix sal¬ 
aries. 

The legislature may, in the absence of constitu¬ 
tional restrictions, delegate to a board, commission, 
or department the power to fix salaries of state 
employees,® and under some statutory provisions a 
minimum wage for all persons doing manual or 
mechanical labor for the state or its political sub¬ 
divisions must be fixed by a state commission.® 
Where the power to fibc compensation of state em¬ 
ployees is vested by constitution in a state board. 
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able to latter, who waa held to be a 
‘laborer, workman, or mechanic” 
within act entitling: certain state em¬ 
ployees to wagres at prevailing: rate. 
—Smith V. State, 265 N.T.S. 766, 143 
Misc. 38. 

88. Fla.—State ex rel. Perkins v. 

Lee, 194 So. 315, 142 Fla. 154. 

69 CJ. p 159 note L 

99. Idaho.—^B^k v. Huston, 185 P. 
745, 25 Idaho 26. 

Wash.—State v. Clausen, 138 P. 663, 
78 Wash. 103. 

L Miss.—Jackson County v. Neville, 
95 So. 626, 181 Miss. 599. 

69 C.J. p 169 note 8. 

8, W.Va.—State v. Bond, 118 S.B. 

276, 94 W.Va. 266. 

69 C.J. P 169 note 4. 

8. Ark.—^Director of Bureau of Leg:- 
islative Besearch v. Mackrell, 204 

S.W.2d 893, 212 Ark. 40. 

4. Fla.—State ex reL Williams v. 

Lee, 191 So. 697, 140 Fla. 880. 
Budgret oommlssioiL recommeiidations 
(1) Under act creating state budget 
board, requests of a state depart¬ 
ment, such as state auditing depart¬ 
ment, for appropriations to cover its 
officers* and employees* salaries, with 
recommendation of budget commis¬ 
sion of amounts to be appropriated 
therefor, are officially before legisla¬ 
ture, not to control its action, but as 
authorized information with respect 
to salaries requested and officially 
recommended, and, when statute ap¬ 
propriates total sum to cover all such 
salaries, official records as to what 
amounts were requested and recom¬ 
mended for different salaries and are 
included in appropriations may be 


considered.—State ex rel. Ooodjohn v. 
Lee, 5 So.2d 595, 148 Fla. 719. 

(2) Where budget commission rec¬ 
ommended that legislature raise state 
treasurer*s salary to six thousand 
dollars per year, and appropriations 
committee placed amount recom¬ 
mended in general appropriation bill, 
and bill was passed carrying such 
amount after amendment was added 
providing that, where salary of a 
state officer was not changed by act 
of legislature, appropriation for sal¬ 
aries with respect to su<di officer 
should control his compensation, and 
every member of legislature was ad¬ 
vised of amendment, and no other act 
changed treasurer's salary, treasurer 
was entitled to salary of six thou¬ 
sand dollars per year.—State ex rel. 
Knott V. Lee, 197 So. 681, 144 Fla. 
164. 

5. Fla.—State ex rel. Williams v. 
Lee, 191 So. 697, 140 Fla. 880. 

6. S.D.—^Van v. Gunderson, 225 N.W. 
54, 55 S.D. 95. 

69 C.J. p 159 note 9. 

7. N.T.—Drake v. State, 89 NJBJ. 842, 
144 N.T. 414. 

59 C.J. p 159 note 5. 

8. Arlz.—^Manning v. Frohmlller, 120 
P.2d 416, 68 Ariz. 405. 

Cal.—^Meyer v. Riley, 88 P.2d 405, 
2 Cal.2d 39. 

Or.—State ex rel. Thomas v. Hoss, 
21 P.2d 234. 148 Or. 41. 

9. Arlz.—State v. Angle, 91 P.2d 706, 
64 Arlz. 13. 

AS incurring indebtedness 

(1) The employment of capitol 
gardeners. Janitors, watchmen, and 
eng:ineer by board of directors of 
state Institutions after enactment 
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of appropriation law providing less 
compensation than that fixed by gen¬ 
eral minimum wage law was “author¬ 
ized by law” within statute prohibit¬ 
ing state Indebtedness in excess of 
money appropriated unless expressly 
“authorized by law,” and hence state 
was legally indebted to such em¬ 
ployees for difference between amount 
paid them under appropriation law 
and amount fixed by premium wage 
law.—State v. Angle, supra. 

(2) A provision in the minimum 
wage law requiring that certain wag¬ 
es be paid for manual or mecha ni cal 
labor “expressly authorized** pasnnent 
of such wages within statute prohib¬ 
iting state indebtedness in excess of 
money appropriated unless “express¬ 
ly authorized'* by law.—State v. An¬ 
gle, supra. 

Effect of budget 

The budget prepared by state high¬ 
way commission under statute is only 
legal limitation on manner in which 
amounts budgeted shall be divided, 
so that where there was enough mon¬ 
ey in item of such budget for “gen¬ 
eral office division, salaries, building 
maintenance and general** to pay 
minimum wage fixed by commission 
for any of highway department em¬ 
ployees whose wages were payable 
from amount budgeted under such 
item, it was state highway engineer's 
duty to approve highway department 
janitor's claim for amount due him 
on basis of minimum wage for man¬ 
ual labor, even though amount of par¬ 
ticular item for janitor's wages in 
commission's subsequent breakdown 
of expenses included in such item 
might be exceeded by payment of 
(daim.—^Hutchins v. Swinton, 108 P. 
2d 580, 56 Ariz. 451. 
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its judgment in such matter is not subject to 
judicial review.^® Under statutes authorizing the 
commission of administration and finance to fix the 
salary scales for the various classes and grades of 
state employees, such commission is not authorized 
to fix the salaries of particular individuals and 
where such commission does not fix the salary 
scales for a particular class of employees, the scale 
fixed by another commission may be controlling.^^ 

Approval of governor. Where, imder statute, a 
state commission can fix the compensation of its 
employees only with the governor’s approval, com¬ 
pensation vouchers for salary at a rate disapproved 
by the governor should not be honorecL^^ 

Cfz'iZ service. Under a constitutional amendment 
creating a civil service system it has been held that 
while the legislature is authorized to fix the amount 
it will appropriate for personal services in any state 
department or agency,^^ the civil service board or 
commission is vested with the power to fix the 
rates of compensation for all classes of civil service 
positions,and a statute usurping such authority 
is invalid.!® The salary of a state employee under 
civil service is subject to the law governing such 
matter as set forth in the statute,!^ and the rules 
and regulations of the commission.!® Since an em¬ 


ployee’s classification under civil service is a part of 
his contract of employment, where the classification 
specifies the rate of pay it is controlling as to the 
amount of his salary.!® One who has not been ap¬ 
pointed and classified to a particular civil service 
position is not entitled to the compensation fixed 
therefor even though he is rendering service of the 
character called for by the position.®® Under some 
statutes when imclassified employees are taken into 
the civil service they come in with the salaries they 
were then receiving,®! and continue to receive such 
salaries until they are given the class and grade 
appropriate to their work.®® The fact that the 
employee was improperly classified on a certain 
date has been held to give no right to a retroactive 
increase in salary.®® 

Salaries may be increased in accordance with the 
provisions of the civil service laws.®^ Establish¬ 
ment of a new minimum salary has been held not 
to be regarded as an increase in salary requiring re¬ 
commendation of the appointing power.®® A stat¬ 
ute, requiring approval of the department of finance 
when salaries or compensation are fixed by a de¬ 
partment, board, commission, etc., has been held not 
to require such approval of classification and grad¬ 
ing made under direction of a civil service com- 


10. Mich.—Warner v. Board of State 
Auditors, 87 N.W. 638, 128 Mich. 
500. 

11. Minn.—State v. Chase, 206 N.W. 
396, 165 Minn. 268. 

12. Minn.—State v. Chase, supra. 

59 C.J. p 159 note 12. 

13. Ariz.—^Industrial Commission v. 
Price, 292 P. 1099, 37 Ariz. 245. 

14. Mich.—Civil Service Commission 
of Michigan v. Auditor General, 5 
N.W.2d 536, 302 Mich. 673. 

15. Mich.—CivU Service Commission 
of Michigan v. Auditor General, su¬ 
pra. 

AhseiLce with pa7 

A determination of the maximum 
length of necessary absence with pay 
of a civil service employee, on sick 
leave to care for a member of his 
Immediate family who was seriously 
ill and requiring care and attention. 
Is a function of the state personnel 
board; and the question of the num¬ 
ber of days of sick leave which can 
be cumulated by a civil service em¬ 
ployee, and which can be allowed. Is 
an administrative detail as to which 
courts should allow the board reason¬ 
able latitude.—Hatch v. Ward, 168 P. 
2d 22, 27 Cal.2d 883. 

16. Mich.—Civil Service Commission 
of Michigan v. Auditor General, 5 
N.W.2d 536, 302 Mich. 673. 

17. Cal.—Patten v« State Personnel 


Board, 234 P.2d 987, 106 Cal.App. 
2d 168. 

Payment required 

The state treasurer Is required to 
pay salaries as fixed by legislative 
enactment, or by any duly authorized 
agency as to class and grade as 
set up by civil service commission, 
on certification by commission of ap¬ 
pointment.—^Vivian v. Bloom, 177 P. 
2d 541, 115 Colo. 579. 

18. Cal.—Patten v. State Personnel 
Board, 234 P.2d 987, 106 Oal-App. 
2d 168. 

19. Mich,—Farrell v. State, 27 N.W. 
2d 135, 317 Mich. 676. 

Approval 

The civil service commission. In 
clcLssifylng positions and gra^ng 
them and establishing maximum and 
minimum limits for salaries within 
the grades established, does not fix 
the salary or compensation of any 
employee or officer within the mean¬ 
ing of the statute providing that 
when a department, board, commis¬ 
sion, etc., fixes salary or compensa¬ 
tion, it shall be subject to the ap¬ 
proval of the department of finance. 
—^Raymond v. Christian, 74 P.2d 536, 
24 Cal.App.2d 92. 

2a Mich.—^Farrell v. State, 27 N.W. 
2d 135, 317 Mich. 676. 

21. Cal.—Conover v. Board of Bqual- 
ization, 112 P.2d 841, 44 Cal.App. 
2d 283. 


22. Cal.—Conover v. Board of Bqual- 
ization, supra. 

23. Cal.—Conover v. Board of Equal¬ 
ization, supra. 

24. N.Y.—DeMarco v. Conway, 78 

N.T.S.2d 855, 273 App.Div. 626, 

affirmed 85 N.E.2d 58, 298 N.Y. 913. 

legislative and merit increases 
Ohio.—State ex rel..Thormyer v. Fer¬ 
guson, App., 102 N.E.2d 733, appeal 
dismissed 92 N.E.2d 815, 153 Ohio 
St 587. 

25. Cal.—^Raymond v. Christian, 74 
P.2d 586, 24 C:al.App.2d 92. 

Readjustment of salaries 

(1) The statute providing that 
when any state department board, 
commission, etc., fixes the salary or 
compensation of an employee, the 
salary shall be subject to the ap¬ 
proval of the state department of 
finance did not apply to the readjust¬ 
ment of the salary range of a position 
by the civil service commission prior 
to the effective date of such statute. 
—^Raymond v. Christian, supra. 

(2) One appointed to a position in 
the classified civil service of the 
state, by signing the report of ap¬ 
pointment in which he accepted the 
compensation of the position, did not 
waive his right to an increase in com¬ 
pensation provided for by subsequent 
readjustment of salaries by the civil 
service commission.—Raymond v. 
Christian, supra, . 
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mission which is a division of the department of 

finance.2® 

On separation from service a state employee has, 
tinder some statutes, the right to payment for un¬ 
used vacation periods,27 but there is no such right 
under other statutes.28 Where one is a civil serv¬ 
ice employee with a fixed salary which includes pay 
for vacation or leave of absence, an allowance of 
compensation for vacation or leave of absence not 
taken would effect an increase beyond the salary 
fixed by statute.^^ 

§ 93. - Change of Compensation 

a. In general 

b. Restrictions on changes 

c What constitutes change 

d Application to particular office or em¬ 
ployment 

a. In General 

Except as prohibited by constitutfonah provisions, the 
legislature may increase or decrease the amount of com¬ 
pensation payable to state officers, agents, or employees. 

Except as prohibited by constitutional provisions 


the legislature may provide for an increase or de¬ 
crease in compensation of state officers or em¬ 
ployees,5® but it may not delegate its legislative 
power.2i A constitutional provision that certain 
designated officers shall receive specified salaries, 
but not providing against increase or decrease, has 
been held not to prevent the legislature from chang¬ 
ing the salaries of such officers,22 nor does a further 
provision prohibiting such officers from receiving 
fees or perquisites for performance of the duties of 
their office limit the power of the legislature to 
change such salaries,23 so that a statute providing 
for increased salaries is valid.2^ 

The governor may be empowered to raise or 
lower compensation of employees of his office with¬ 
in limits of a flat appropriation for salaries of em¬ 
ployees in his office.23 The power of a city to 
change or alter the rate of compensation of state 
employees has been held to be limited by the terms 
of the governing statutory and charter provisions.23 

Statutes increasing the rate of pay prescribed for 
state employees by an employing board or officer 
entitled the employee to the higher rate from the 
effective date of the statute,37 but he is not entitled 


86. Oal.—^Raymond v. Christian, su¬ 
pra. 

27. Cal.—Clark v. State Personnel 
Board, 138 P.2d 11, 66 Cal.App.2d 
499. 

28. Wash.—State ex rel. Bonsall v. 
Case, 19 P.2d 927, 172 Wash. 248. 

89. N.T.—Nolan ▼. State, 44 N.T.a 
2d 328. 

Waiver of vacation 
A vacation to which a state em¬ 
ployee is entitled is a personal pidv- 
ileire that can be waived by failure 
to take it.—^Nolan v. State, supra. 

8a Minn.—^Hessian v. Brvln, 283 N. 

W. 404, 204 Minn. 287. 

Neb.—State ex rel. Randall v. Ball, 
249 N.W. 766, 126 Neb. 236. 

Ohio.—State ex rel. Mooney v. Fer¬ 
guson, 61 N.E.2d 731, 142 Ohio St 
279. 

Tex.—^Teafatiller v. Kaufman County, 
Civ.App., 78 S.W.2d 1058. 

Olass Inoreases 

The salary and wage adjustment 
feature of General Appropriation Act 
providing that on reauest of depart¬ 
ment head all employees receiving 
more than specified amount may be 
given a temporary increase did not 
authorize denial to one employee of 
Increase granted others in same class 
In violation of Civil Service Code.— 
State ex reL Francis v. Sours, 63 N. 
B.2d 1021, 148 Ohio St 120. 

Mortgage tax examiner in office of 
register of county was not a state 

SI C.J.S.—67 


employee within statute providing 
additional war emergency compen¬ 
sation to state employees.—Goodman 
V. Ralph. 61 N.B.2d 430, 294 N.T. 169. 
FrovLsloa for payment of inorease 

General court has authority under 
constitution to pass bill increasing 
salaries, even though bill calls for ex¬ 
penditure of state money in excess of 
available resources without providing 
specific means of payment.—^In re 
Opinion of the Justices, 79 N.B.2d 
881, 323 Mass. 764. 

31. Or.—State ex rel. Thomas v. 

Boss, 21 P.2d 284, 143 Or. 41. 

32. Or.—Jory v. Martin, 66 P.2d M93, 

168 Or. 278. 

Mere proposal of amendment to 
constitution containing provision that 
salaries of officers fixed therein 
should not be changed during their 
term of office and message of govern¬ 
or vetoing statute increasing compen¬ 
sation of such officers were insuffi¬ 
cient to overcome effect of practical 
construction of constitution, that leg¬ 
islature had power to change sal- 
arles.-^ory v. Martin, supra. 

Fresumptioa that salary provisions 
of constitution for salaries of govern¬ 
or, secretary of state, and treasurer 
could not be changed without amend¬ 
ment of constitution does not exist, 
since such matters were of tempo- 
I rary concern only which on changed 
conditions would be peculiarly within 
discretion of legislature.—Jory v. 
Miartin, supra. 


Eeasonableness of provision 
Fact that no reasonable person 
would consider salary fixed by con¬ 
stitution as annual salary of state 
treasurer adequate compensation for 
performance of duties of office ren¬ 
ders argument ab inconvenient! prop¬ 
er subject of consideration in deter¬ 
mination whether compensation fixed 
by constitution for governor, state 
treasurer, and secretary of state pre¬ 
cludes change in compensation of 
such officers without constitutional 
amendment.—Jory v. Martin, supra. 

33. Or.—Jory v. Martin, supra. 

34. Or.—Jory v. Martin, supra. 

36. Fla.—State ex rel. Neill v. Liee, 
200 So. 701, 146 Fla. 688. 

Beasslgnmwnt of employee 

The governor of the state hadl au¬ 
thority to reassign assistant secre¬ 
tary to the governor to work in the 
governor’s office at a reduced salary, 
and the assistant secretary was not 
entitled thereafter to his original 
salary.—State ex rel. Neill v. Lee, 
supra. 

sa N.T.—^Powers v. Xa Guardia, 43 
N.T.S.2d 341, 181 Misc. 624, order 
modified 46 N.Y.S.2d 96, 267 App. 
Div. 807, affirmed 66 N.E.2d 112, 292 
N.T. 696—Bleich v. O’Dwyer, 68 N. 
T.S.2d 193, affirmed 69 N.T.S.2d 
762, 272 App.Div. 790. 

37. N.T.—Clark v. State, 86 NJBL 817, 
142 N.T. 101—Gilligan v. Water¬ 
ford, 86 N.T.S. 88, 91 Hun 21. 
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to the increase where he has expressly or impliedly 
contracted for a different wage.** 

h. Sestrictdons on Changes 

Constitutional provisions may prohibit changes of 
compensation of officers during their term of office, or 
prohibit the granting of extra compensation after serv¬ 
ices are rendered. 

A change may not be made in the compensation 
of an officer during his term of office where such 
change is prohibited by a constitutional provision 
but such a provision will not prevent the legislature 
from changing salaries of officers not within its 
terms,nor does it apply to one who has no fixed 
and definite term,^l or to one whose salary had not 
been fixed by legislative enactment when his term 
began.^2 Constitutional prohibitions against chang¬ 
es of compensation are not to be evaded.^^ Where 
m?>YiTnnm salaries are fixed by law it is illegal for 
a state agency to use its cash fund to supplement 
the salaries of its employees so as to pay them more 
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than the maximum.^^ The prohibition against 
change during term of office applies to the term 
and not the individual,45 and one may be reappoint¬ 
ed to office at a changed salary since on his reap¬ 
pointment he enters on a new term.45 A prohibi¬ 
tion against increases during the term of office does 
not prevent a state officer, holding over after ex¬ 
piration of his term, to receive an increased salary 
becoming effective prior to his reappointment to 
fill the balance of a new statutory term.47 Even 
where the legislature may properly reduce salaries, 
a statute so doing is ineffectual as applied to salaries 
earned before its effective date.48 

Constitutional provisions against increase of sal¬ 
ary of a state, county, or municipal officer during 
his term have been held inapplicable to the officer 
of a state board,49 but there is also authority to the 
contrary.50 Provisions prohibiting change of com¬ 
pensation of public officers have been held not ap¬ 
plicable to state employees.®! 
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38. N.T.—Larkin v. Brockport. 80 N. 
T.S. 973, 81 Hun 364, 34 N.T.S. 651, 
87 Hun 573. 

39. Ala.—Hard v. State ex rel. Owen, 
163 So. 725, 228 Ala. 241. 

Ariz,—Crawford v. Hunt, 17 P.2d 802, 
41 Ariz. 229. 

Neb.—State ex reL Day v. Hall, 262 
N.W. 860, 129 Neb. 699—State ex 
rel. Taylor v. EEall, 262 N.W. 886, 
129 Neb. 669—State ex rel. Randall 
V. Hall, 249 N.W. 766, 126 Neb. 236. 
Bzovizions constnied 
Constitutional prohibition asrainst 
changringr salary of state ofllcer dur¬ 
ing: l^is term of office is explicit and 
unambiguous.—State ex rel. Randall 
V. Hall, supra. 

40. Neb.—State ex pel. Johnson v. 
Marsh, 29 N.W.2d 799, 149 Neb. 1. 

Cleric of oonrt 

Mo.—State ex reL Webb v. Flgg, 249 
S.W.2d 435. 

FnbUo printer 

Wash.—State ex rel. Hamilton v. 
Thomas, SO P.2d 373, 176 Wash. 644. 

BeductionB held valid 
Ala.—State Docks Commission v. 
State ex rel. Jones, 160 So. 637, 227 
Ala. 521. 

Ill.—Crews V. Lundguist, 197 N.B. 
768, 361 m. 198. 

Or.—State ex rel. Thomas v. Hoss, 
21 P.2d 234, 143 Or. 41. 

Time of dhange 

Increase in salary by statute be¬ 
came operative as of the effective 
date of the statute where not prohib¬ 
ited by the constitution.—State ex 
rel. Johnson v. Marsh, 29 N.W.2d 
799, 149 Neb. 1. 

4L Mo.—State ex rel. Rumbold 'v. 


Gordon, 142 S.W. 315, 238 Mo. 168, 
Ann.Cas.l91SA 312. 

40, Utah.—State v. Tingey, 67 P. 33, 
24 Utah 226. 

43. Wash.—State ex rel. Troy v. 
Telle, 176 P.2d 469, 27 Wash.2d 
99, 170 A-L.R. 1425. 

Creation of new positions 

If act establishing commission on 
interstate co-operation was enacted 
for purpose of forming such commis¬ 
sion rather than to raise salaries of 
elected state officers who were to 
be members of the commission, and 
if act imposed additional duties on 
such officers, extrinsic and foreign 
.to their regrular duties, act is viola¬ 
tive of constitutional requirement 
that salaries of such officers do not 
exceed certain amounts.—State ex rel. 
Troy V. Telle, supra. 

Proration of appropriations 

Legislature cannot compel, by pro¬ 
ration of all appropriations where 
revenues are insufficient, reduction 
of salaries of constitutional and 
statutory officials.—Abramson v. 
Hard, 155 So. 690, 229 Ala. 2. 
Beduotlon by taxation 

Bill imposing occupational tax on 
salaries of state officers would be 
violative of constitutional provisions 
preventing reduction of such salaries 
during their term.—^In re Opinions 
of the Justices, 144 So. Ill, 225 Ala. 
602. 

Bights of oflLoer 

A state officer who is required by 
legislature to perform extrinsic du¬ 
ties which would be incompatible 
with duties of his particular office 
can come before supreme court and 
I be relieved from performing such 
duties, but supreme court will not 
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countenance a raise In salary for 
performance of such duties.—State 
ex rel. Troy v. Telle, 176 P.2d 469, 27 
Wash.2d 99, 170 A.L.R. 1426. 

44. Ark.—Gipson v. Ingram, 223 S. 
W.2d 695, 216 Ark. 812. 

45. Wash.—State ex rel. Henneford 
V. Telle, 121 P.2d 948, 12 Wash.2d 
484. 

imexpixed term 

Where an officer had been appoint¬ 
ed to fill out the unexpired term 
of a predecessor and then reappoint¬ 
ed to a full term, under the consti¬ 
tutional provision that the compen¬ 
sation of public officers should not 
be increased or diminished during 
their term of office, neither the legis¬ 
lature nor the governor could change 
the compensation fixed by statute 
during the time he was filling out the 
term of his predecessor, nor could 
legrislature or governor change the 
compensation of the officer, once es¬ 
tablished, during his term of office. 
—State ex rel. Henneford v. Telle, 
supra. 

46. Wash.—State ex rel. Henneford 
V. Telle, supra. 

47. Ohio.—State ex rel. Glander v. 
Ferguson, 76 N.R2d 373, 148 Ohio 
St 581. 

48. Or.—State ex ret Thomas v. 
Hoss, 21 P.2d 284, 143 Or. 41. 

49. Ala.—State v. Sanders, 66 So. 
878, 187 Ala. 79, L.R.A.1915A 296. 

69 C.J. p 157 note 80. 

50. Ariz.—^McDonald v. Frohmiller, 
163 P.2d 671, 63 Ariz. 479, 164 A. 
L.R. 922. 

51. W.Va.—State v. Bond, 118 S.B. 
276, 94 W.Va. 266. 

69 C.J. p 159 note 98. 
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Compensation after services rendered. Some con- 
stitutionail provisions prohibit the grant by the leg¬ 
islature of any extra compensation to state officers 
or employees for services after they are rendered,52 
and, where the legislature is so restricted, a sepa¬ 
rate branch thereof cannot do indirectly, as by 
resolution, what the legislature itself cannot do by 
direct act.® 2 The establishment of a retirement 
system does not violate a constitutional prohibition 
against providing extra compensation to a state of¬ 
ficer or employee after services have been ren¬ 
dered.®^ 

Soldiers’ bonus acts and similar statutes have 
been held not to violate constitutional provisions 
against compensation of a public officer, agent, serv¬ 
ant, or contractor for past services, on the ground 
that the recipients did not fall within the class of 
persons regulated,®® or, where such constitutional in¬ 
hibition contains a proviso permitting past compen¬ 
sation on approval of a designated legislative ma¬ 
jority, such proviso must be constructed with refer¬ 
ence to the preceding inhibition, and, the requisite 
majority having approved the bonus, it is thereby 
validated.®® 

c. What Constitutes Change 

Various allowances have been considered and held 
to violate or not to violate constitutional restrictions 
against changes of compensation of state officers or 
agents. 

A constitutional prohibition against change of 
compensation of state officers or agents has been 
held not violated by allowances for living ex- 
penses,®^ hotel expenses®® or traveling expenses;®® 
appropriations for care and upkeep of the executive 
mansion;®® or extra compensation for new and 
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additional duties.®^ On the other hand, siich a pro¬ 
vision is violated by an allowance for an increase 
in the duties of the office,®^ appropriations for per¬ 
sonal expenses,®® allowances for unauthorized as¬ 
sistants,®^ traveling expenses where the officer is 
required by law to pay his own,®® and allowances 
in lieu of stationery.®® 

Social security deductions. Deductions from sal¬ 
aries of state employees and payments to match 
them out of state funds exacted and required to be 
paid into the social security fund do not increase or 
decrease salaries within constitutional prohibi¬ 
tions.®'^ 

Group insurance. Benefits received from group 
insurance may be considered as some increase in 
compensation,®® and so considered, officers having a 
fixed and unexpired term will not, during such term, 
be treated as within the group entitled to its bene¬ 
fits;®® but a statute authorizing the state to con¬ 
tribute to the premiums on group life insurance on 
employees, as applied to employees other than offi¬ 
cers having a fixed and unexpired term, is not in¬ 
valid as increasing the compensation of persons 
holding civil offices of profit,7® or as an attempt to 
permit an increase of compensation after service 
has been renderecL^i 

d. ApplicatLon to Farticnlar Office or Employ¬ 
ment 

Rules relating to change of compensation have been 
applied in cases involving various state officers and em¬ 
ployees. 

The foregoing principles control with respect to 
change of compensation of various state officers, 
such as the adjutant general,^® auditor of the 


52. Neb.—state ex rel. Johnson v. 
ISJarsh, 29 N.W.2d 799, 149 Neb. 1. 

Pa.—^Aklns v. City of York, Com.Fl., 
68 York Legr.Rec. 173. 

53. Miss.—State, for Use of Wimber¬ 
ly. V. White, 167 So. 472, 171 Miss. 
668 . 

54. W.Va.—State ex rel. Board of 
Governors of W. Va. University 

V. Sims, 65 S.B.2d 505, 133 W.Va. 
239. 

55. Cal.—-Veterans’ Welfare Board v. 
Riley, 208 P. 678, 189 Cal. 159, 22 
A.Ii.R. 1531. 

69 C.J. p 156 note 52. 

56. Iowa.—Grout v. Kendall, 192 N. 

W. 529, 195 Iowa 467. 

59 C.J. p 156 note 64. 

67. SJ).—State v. Reeves, 184 N.W. 
993, 44 S.D. 668. 

58. S.D.-—Statp V. Reeves, supra.' 

59. IlL —Fergus v. -Russel, 110 N.E.- 


180, 270 m. 304, Ann.Cas.l916B' 

1120. 

6a IlL—Fersrus v. Russel, supra. 

61. Ala.—^Tayloe v. Davis, 102 So. 
488, 212 Ala. 282, 40 A.L.R. 1052. ; 

Nev.—Crosman v. Nigrhtlnglll, 1 Nev. 
323. 

Okl.—Bond V. Phelps, 191 P.2d 938, 
200 Okl. 70. 

62. Ky.—Greene v. Cohen, 203 S.W. 
1077, 181 Ky. 108. 

Wash.—State v. Clausen, 190 P. 824, 
111 Wash. 241. 

63. Iowa.—Gallamo v. Liongr, 243 N. 
W. 719, 214 Iowa 806. 

Kan.—Bailey v. Kelly, 79 P. 736, 70, 
Kan. 869. 

Tex.—^Terrell v. Middleton, Clv.App.,; 
187 S.W. 367, error refused 191 S. 
W. 1138, 108 Tex. 14, and rehear¬ 
ing: denied 198* S.W. 139, 108 Tex.' 
14. - . ' 

64. Miss.—^Moore v. Walley, 120 So. 

> 197, 152 Miss. 539. . - . . 
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65. Colo,—^Leckenby v. Post Print¬ 
ing: & 3Publishing: Co., 176 P. 490, 65 
Oolo. 448. 

ea Ky.—Rhoads v. Miller, 182 S.W. 
2d 248, 298 Ky. 846. 

67. W.Va.—State ex reL Patteson v. 
Sims, 65 S.E.2d 780. 

68. Ala.—^In re Opinion by the Jus¬ 
tices, 80 So.2d 14, 249 Ala. 88. 

69. Ala.—^In re Opinion by the Jus¬ 
tices, supra. 

7Q, Ala.—^In re Opinion by the Jus¬ 
tices, supra. 

71. Ala.—^In re Opinion by the Jus¬ 
tices, supra. 

Statute held oonstitatloxLal but un¬ 
enforceable for Indefiniteness and un¬ 
certainty.—^In re Opinion by the Jus¬ 
tices,-supra. 

72. Mo.—State ex rel. Rumbold v. 
Gordon, 142 S.W. 815, 238 Ma 168, 
Ann.Cas.l913A 312. 

59 aj. p 164 note 81. 
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state,^^ budget commissioners,^^ commissioner of 
agriculture,commissioner of school and public 
lands,*^® director of archives and history,gov¬ 
ernor,7* labor commissioner,^^ land commissioner,^0 
lieutenant governor,*! members of board of state 
auditors,** marshal and librarian of state supreme 
court,** members of board of medical examiners,*^ 
members of state board of charities and correc¬ 
tions,** members of state tax commission,*® mining 
inspector,*7 secretary of state,** state printer,** 
superintendent of public instruction,*® treasurer of 
the state,*! and veterinary surgeon of the state.** 

§ 94. — Pensions 

a. In general 

b. Rights of members of system in gen¬ 

eral 

c. Eligibility and conditions 

d. Allowances 

e. Administration 


a. IxL General 

Except at prohibited by the conttltutkHi, the legis¬ 
lature may establish a state retirement or pension sys¬ 
tem. 

Under its broad powers the legislature may estab¬ 
lish a retirement system for state employees** in 
all cases where payment of retirement benefits may 
be said to be for a public purpose as distinguished 
from a personal gratuity.*^ The setting up of such 
a system has been held not to involve creation of 
a debt inhibited by the constitution.** The purpose 
of statutes providing for retirement benefits is to 
induce longevity of service, better employee morale, 
and promote the procurement of able and efficient 
employees by means of making available to them 
security in their old age,*® and also to provide an 
actuarially sound system giving retirement rights 
and other benefits to members.*^ A retirement sys¬ 
tem is for the benefit of the employee,** and the 
law should be liberally construed, in the absence of 
specific rules, for his benefit** and protection,! and 


73- SJD.—state v. Reeves, 184 N.W. 
998, 44 S.D. 568. 

74. Ala.—^Tayloe v. Davis, 102 So. 
433, 212 Ala. 282, 40 A.Li.R. 1052. 

69 O.J. p 154 note 33. 

75. Ky.—Greene v. Cohen, 203 S.W. 
1077, 181 Ky. 108. 

69 CJ. p 154 note 34. 

73- S.D.—State v. Reeves, 184 N.W. 

993, 44 S.D. 568. 

59 C.J. p 155 note 35. 

77- Ala.—Owen v. Beale, 89 So. 907, 
145 Ala. 108. 

59 C.J. p 155 note 36. 

78. Ill.—Ferfirus v. Russel, 110 

E. 130, 270 HI. 304, Ann.Cas.l916B 

1120. 

69 CJ. p 155 note 37. 

79. Wash.—State v. Clausen, 190 P. 
324, 111 Wash. 241. 

59 C.J. p 155 note 88. 

80l Miss.—^Moore v. Walley, 120 Sa 
197, 152 Miss. 539. 

69 C.J. p 155 note 89. 

81. TT.S.—Armstronsr v. Townsend, D. 
<C.Ind., 8 F.Supp. 958. 

59 C.J. p 155 note 40. 

82. Mich.—Warner v. Auditor Gener¬ 
al, 89 N.W. 591, 129 Mich. 648. 

59 C.J. p 155 note 41. 

83. Ala.—RiiTSS V. Brewer, 04 Ala. 
282. 

69 C.J. p 155 note 42. 

84. Wis.—State v. Hull, 178 N.W. 
265, 172 Wls. 126. 

59 C.J. p 156 note 48. 

85. 3J>. —^Thomas v. State, 97 N.W. 
1011, 17 &.D. 579. 

59,G.J. p 166 note 44. 

86. Ariz.—^Moore v. Frohmlller, 40 
P.2d 662, 46 Arise. 86. 


87. Wash.—State v. Clausen, 190 P. 
329, 111 Wash. 254. 

59 C.J. p 166 note 45. 

88. S.D.—State v. Reeves, 184 N.W. 
993, 44 S.D. 568. 

69 C.J. p 166 note 46. 

89. Ind.—Walker v. Dunham, 17 Ind. 
488. 

59 ax p 156 note 47. 

90. SJ^.—State V. Beeves, 184 N.W. 
993, 44 S.D. 568. 

59 C.X p 156 note 48. 

91. Colo.—Carlile v. Henderson, 81 
P. 117, 17 Colo. 632. 

59 ax p 156 note 49. 

92. aD.—Collins V. State, 61 N.W. 
776, 8 S.D. 18. 

93. W.Va.—State ex reL Board of 
Governors of W. Va. University v. 
Sims, 55 S.E.2d 505, 188 W.Va. 239. 

94. W.Va.—State ex reL Board of 
Gtovemors of W. Va. University v. 
Sims, supra. 

95. W.Va.—State ex reL Board of 
Governors of W. Va. University v. 
Sims, supra. 

98. Ind.—Jensen v. Pritchard, 91 N. 

E.2d 846, 120 lnd.App. 439. 

Puhlio benefit 

Pensions for state employees are 
pay withheld to induce longr-contin- 
ued and faithful service, and the 
public benefit accrues by encouraging 
competent and faithful employees to 
remain in service and by retiring 
from service those who are incapaci¬ 
tated from performing duties as well 
as they might be performed by oth¬ 
ers more youthful.—State ex rel. Sena 
V. Trujillo. 129 P.2d 329, 40 NJX 861, 
142 A^R. 982. 

97. N.Y.—Moore, on Behalf of N. T. 
State Bmp. Retirement System, v. 
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Board of Education, Union Free 
School Dist. No. 1, Town and City 
of Canandaigua, 84 N.T.S.2d 417, 
274 App.Div. 403, affirmed 87 N.E. 
2d 59. 299 N.Y. 666. 

Mortality tables 

(1) The discretion given to the 
state comptroller by the statute at 
the time of the creation of the state 
retirement system, to adopt and use 
the mortality table that in his opin¬ 
ion was providing the best result for 
the system, at a time when there 
was no contractual right of em¬ 
ployees with the state, could not be 
taken away.—^Hennessey v. Moore, 77 
N.Y.S.2d 868, 278 App.Div. 177. 

(2) The continued use of McClin- 
tock*s Mortality Tables by the comp¬ 
troller, for the purpose of determin¬ 
ing retirement allowances of state 
civil service employees, was not a 
violation of the statute clothing the 
comptroller with the power to adopt 
such mortality tables as shall be 
deemed necessary for the best opera¬ 
tion of the system, and providing that 
in every five-year period the comp¬ 
troller should make an actuarial in¬ 
vestigation.—Hennessey v. Moore, su¬ 
pra. 

98. N.Y.—Fischer v. Tremaine, 299 
N.Y.S. 605, 164 Misc. 576. 

99. N.Y.—^Fls^er v. Tremaine, su¬ 
pra. 

1. Pa.—McQdnnes v. O'Hara, 51 Pa. 
Dist. ft Co. 229, 54 Dauph.Co. 871—• 
Kline V. Morrison, Com.PL, 56 
Dauph.Co. 134, affirmed 44 A.2d 
267, 853 Pa. 79—Demming v. State 
Employes* Retirement Board, Com. 
PL, 52 Dauph.Co. 878, affirmed Dom 
V. State Employes* Retirement 
Board, 28 A.2d 796» 845 Pa. 489. 
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mere technicalities should not be permitted to de¬ 
feat his rights 2 It has been held that the legisla¬ 
ture may not authorize the use of income from the 
retirement fund for any purpose except the benefit 
of the members of the system.^ Deductions made 
from salaries of state employees for payment into 
a retirement fund are not taxes.^ 

In the absence of a legislative intent to the con¬ 
trary, amendments with respect to the retirement 
system should not be g^ven a retroactive operation.^ 

Liquidation of retirement system. Within con¬ 
stitutional limits it is the prerogative of the legisla¬ 
ture to liquidate the state retirement system,® even 
though such action may be ill advised or unfortu¬ 
nate,^ and no appeal to the courts will lie from 
such action.® 

h. Eights of Members of System in Ckneral 

The rights of members of a state retirement system 
depend on constltirtlonal and statutory provisions. 

Under some constitutional and statutory provi¬ 
sions, membership in a retirement system is a 
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contractual relationship between the state and the 
employee® and participating organizations and 
rights acquired by members of the retirement sys¬ 
tem cannot constitutionally be changed by subse¬ 
quent legislation,although the legislature may 
limit the rights of those who thereafter become 
members.i® Under other statutes the employee is 
held to have no property or contract right in the 
retirement fund,i® and can have no such right 
until the happening of an event upon which payment 
is contingent.!^ The employee has been held to 
have no vested right in the state retirement fund 
except as payment becomes due him absolutely un¬ 
der the law,i® but it has been held that the rights 
and obligations of members of a retirement fund 
become vested on their retirement,!® and members 
who have retired prior to an amendment providing 
for increased benefits on pa 3 mient of increased con¬ 
tributions are not entitled to the additional benefits 
on payment of the difference between what they ac¬ 
tually contributed and the increased contributions.!^ 

Benefits payable from retirement funds have been 
held not to be gratuities,!® but to be deferred pay- 


g. N.T.—^Fischer v. Tremaine, 299 
N.Y.S. 505, 164 Mlsc. 576. 

Pa.—^Demmlng v. State Employes* 
Retirement Board, Com.Pl., 52 
Dauph.Co. 378, affirmed Dom v. 
State Employes’ Retirement Board, 
28 A.2d 796, 845 Pa. 489. 

8 . Va.—Almond v. Gilmer, 49 S.E. 

2d 481, 188 Va. 1. 

Pnroliase of lionds 

Parts of statutes authoiizlngr board 
of trustees of the retirement system 
to purchase obligrations of the school 
boards of municipalities from state 
board of education are valid.—Al¬ 
mond V. Gilmer, supra. 

4. Minn.—^Hessian v. Ervin, 283 N. 

W. 404, 204 Minn. 287. 

& N.J.—Schwarzkopf v. State B[ouse 
Commission, 8 A.2d 103, 128 N.J. 
Law 78, affirmed 17 A.2d 165, 125 N. 
J.Law 508. 

8. Utah.—^BAnsen v. Public Emp. Re¬ 
tirement System Board of Admin¬ 
istration, 246 P.2d 691. 

Provision for benaflts 
Where liquidation of state retire¬ 
ment system retained to a class of 
covered employees benefits which, if 
such employees were also covered by 
federal social security, would result 
in extraordinary or double benefits to 
them, such double benefits, if they did 
in fact exist, would be an advcbtage 
under the federal system over which 
state had no control, and not an un¬ 
constitutional discrimination by state 
act.—^BEansen v. Public Emp. Retire¬ 
ment System Board of Administra¬ 
tion, supra. 


Bepeal of provisions for employee 
contribution 

Where act liquidated state retire¬ 
ment system and put an end to state 
coverasre of such employees, retire¬ 
ment plan provision for collection of 
covered employees’ contributions by 
payroll deductions, althougrh not ex¬ 
pressly mentioned in the llquidatlnsr 
act, was repealed.—^Hansen v. Public 
Emp. Retirement System Board of 
Administration, supra. 

7. Utah.—BAnsen v. Public Emp. 
Retirement System Board of Ad¬ 
ministration, supra. 

8. Utah.—^Hansen v. Public Emp. 
Retirement System Board of Ad¬ 
ministration, supra. 

9. N.T.—^BEennessey v. Moore, 77 N. 
T.S.2d 368, 273 App.Dlv. 177. 

Pa.—^Kline v. Morrison, 44 A2d 267,' 
353 Pa. 79—Dom v. State Employes* 
Retirement Board, 28 A2d 796, 845 
Pa. 489—^McBride v. Retirement 
Board of Allegheny County, 199 A 
130, 330 Pa. 402—^Hargest v. State 
Emp. Retirement Board, Com.Pl., 
62 DauphCo. 165. 

ConsideiratioiL 

Surrender of existing light to con¬ 
tinue to hold office or employment for 
specified term is sufficient consid¬ 
eration to support statutory contract 
by state to pay pension.—State ex rel. 
BEolton V. City of Tampa, 159 So. 292, 
119 Fla. 556, 98 AL.R. 501. 
OonstmotloiL 

Pension contracts are liberally con¬ 
strued to effectuate the intention to 
pay additional compensation for serv¬ 
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ices rendered in the past.—Kline v. 
Morrison, 44 A2d 267, 863 Pa. 79. 

10. N.Y.—^Moore, on Behalf of New 
York State Employees Retirement 
System v. Board of Education, Un¬ 
ion Free School Dlst. No. 1, Town 
& City of Canandaigua, 84 N.Y.S. 
2d 417, 274 App.Dlv. 403, affirmed 
87 N.E.2d 59, 299 N.Y. 666. 

11. N.T.—^Fisher v. New York State 
Emp. Retirement System, 110 N.Y. 
S.2d 16, 279 App.Dlv. 816. 

12. N.Y.—^Fisher v. New York State 
Ehnp. Retirement System, supra. 

13. Cal.—Crossan v. Crossan, 94 P. 
2d 609, 35 Cal.App.2d 89. 

14. Cal.—Crossan v. Crossan, supra. 

15. Minn.—Johnson v. State Em¬ 
ployees* Retirement Ass’n, 292 N. 
W. 767, 208 Minn. Ill—Hessian v. 
Ervin, 283 N.W. 404, 204 Minn. 287. 

Dlsposltioii. of funds 
Where state employee accepted his 
office subject to the act establishing 
a state employees* retirement fund, 
he was in no position in that capacity 
to complain on any legal ground of 
what the state did with the funds, 
and a member, not as yet entitled 
to any payments Ax>m the fund, is 
without judicial remedy for actuarial 
deficiencies threatening solvency of 
the fund.—BEesslan v. Ervin, supra. 

16. Ind.—Jensen v. Pritchard, 91 N. 

E.2d 846, 120 Ind.App. 439. ) 

17. Ind.—Jensen v. Pritchard, supra. 

18. N.C.—^Bridges v. Cfity ta Chaiv 
lotte, 20 S.E.2d 825, 221, N.C 47A 
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mimts’of "salary.^15 Under some retirement acts 
the benefits are regarded as annuities and not pen- 
sions.2® Whether the fund is an annuity or a pen¬ 
sion depends on the amount of the contribution 
and whether the deductions are compidsory or vol- 
untary.2i 

c. Eligibility and Conditions 

statutory provisfons control as to eligibility for mem¬ 
bership in a state retirement system, anri the conditions 
on which the benefits of such system are payable. 

Eligibility for membership in a state retirement 
system is determined by the provisions of the stat¬ 
ute,^2 and an applicant does not become a member 
for purposes of determining his status until actual 
entry into the system.23 A statute providing for 
retirement applies only to persons on active service 
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at the time of retirementExcept as restricted 
by the constitution^^ the legislature may determine 
in what circumstances and under what conditions 
an employee shall be entitled to retire and receive 
retirement benefits.^® The status of an applicant 
for a state employee’s retirement allowance must be 
determined by the provisions of the statute in effect 
when the application for the allowance was filed.27 
Members of a state legislature have been held in¬ 
cluded in the term “employees” in a constitutional 
provision authorizing the establishment of a re¬ 
tirement system for employees of the state,28 since 
the term is broad enough to cover officers, elected 
or appointed.29 

In order to be entitled to a pension the statutory 
requirements of both age and length of service must 


19. N.C.—^Bridges v. City of Char¬ 
lotte, supra. 

. As deferred payments of salary, a 
retirement act does not violate con¬ 
stitutional provision that no men are 
entitled to exclusive emoluments or 
privileges from the community but in 
consideration of public services.— 
Bridges v. City of Charlotte, supra. 
SO. Ind.—Jensen- v. Pritchard. 90 N. 
Ej.2d 618. 120 Ind.App. 439. rehear¬ 
ing denied 91 N.E.2d 846. 120 Ind. 
App. 439. 

21. Mont—Clarke v. Ireland. 199 P. 
2d 965. 122 Mont 191. 

Sest of volTULtarlness 

The test of whether public em¬ 
ployees’ contributions to state retire¬ 
ment fund are voluntary contribu¬ 
tions to annuity fund or compulsory 
contributions to pension fund is not 
whether amounts deducted from em¬ 
ployees’ salaries are paid to them 
and then returned to state for fund, 
but whether they have power to elect 
whether to authorize deductions; and 
contribution directed by employee, 
choosing to participate in retirement 
program, to be deducted from his 
salary, is a voluntary contribution 
as if he actually received money and 
paid it back to state.—Clarke v. Ire¬ 
land, supra. 

22. Pa.—^In re State Employees’ Re¬ 
tirement Fund, 12 Pa.Dist. & Co. 
807. 

23. N.T.—Fisher v. New York State 
Emp. Retirement System, 110 N.Y. 

,S.2d.l6, 279 App.Dlv. 315. 

^4. Mass.—Kennedy v. City of Holy¬ 
oke, 44 N.E.2d 786. 812 Mass. 248. 
N.M.—State ex rel. Sena v. Trujillo, 
129 P.2d 329. 46 N.M. 861, 142 A- 
.KR. 932. 

25. N.Y.—Piemd v. Valentine, 52 N. 

E,pd 890, ,291 N.Y. 333. 

SBeirger of separate systems 

(i)\ Where c.onstitutlonal amend¬ 
ments' establishad a teachers retire¬ 


ment system and a sta.te employees 
retirement system, a provision in a 
Joint retirement law for transfer of 
funds from teacher retirement fund 
to state employees retirement fund 
and vice versa for eventual disburse¬ 
ment to the member concerned vio¬ 
lates provision appearing both in 
teacher retirement amendment and 
state employees retirement amend¬ 
ment to constitution that recipients 
of such retirement fund shall not be 
eligible for any other pension retire¬ 
ment funds.—^Board of Trustees of 
Bmp. Retirement System of Tex. v. 
Farrar, Tex.Civ.App.. 236 S.W.2d 663, 
affirmed, Sup., 243 S.W.2d 688. 

(2) Such provision is also uncon¬ 
stitutional as violating both the 
teacher retirement amendment and 
state employees retirement amend¬ 
ment to the constitution, since it 
would allow depletion of fund set up 
expressly by the amendments either 
for the sole purpose of the teacher 
or tho state employees.—^Farrar v. 
Board of Trustees of Emp. Retire¬ 
ment System of Tex., Tex., 243 S.W. 
2d 688. 

(3) Provisions in teacher retire¬ 
ment and state employees retirement 
amendments to constitution that re¬ 
cipients of such retirement fund shall 
not be eligible for any other pension 
retirement funds means that teachers 
may not receive pensions payable out 
of state employees retirement fund 
or any other fund and that state em¬ 
ployees may not receive pensions 
payable out of teachers retirement 
fund or any other fund.—^Board of 
Trustees of Emp. Retirement System 
of Tex. V. Farrar, Tex.Civ.App., 236 
S.W.2d 663, affirmed. Sup., 243 S.W. 
2d 688. 

(4) The purpose of joint retirement, 
law was to merge the teacher retire¬ 
ment system and the state employees 
retirement system in so far as prior 
service and creditabld service are con- 
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cemed, so that prior service under 
either system would be creditable 
service under • the . other system.— 
Board of Trustees of Emp. Retire¬ 
ment System of Tex. v. Farrar, Tex. 
Clv.App., 236 S.W.2d 663, affirmed. 
Sup., 243 S.W.2d 688. 

23. N.Y.—Pieme v. Valentine, 52 N. 
E.2d 890, 291 N.Y. 833. 

27. N.Y.—^Fisher v. New York State 
Emp. Retirement System, 110 N.Y. 
S.2d 16, 279 App.Div. 315. 

Statute la effect at time of meoai- 

bershlp governed retirement allow¬ 
ance payable to a state employee 
who became a member of state em¬ 
ployees’ retirement system after ef¬ 
fective date of such statute, and ap¬ 
plied for allowance while such stat¬ 
ute was still in effect, although he 
had been given credit for previous 
member service and had made the 
contributions therefor under an ear¬ 
lier provision.—Fisher v. New York 
State Emp. Retirement System, su¬ 
pra. 

28. Cal.—Knight v. Board of Admin¬ 
istration of State Emp. Retirement 
System, 196 P.2d 547, 32 Cal.2d 400, 
5 A.L..R2d 410. 

Voluntary membership 

Where act establishing retirement 
system for members of legrlslature 
makes it wholly voluntary with mem¬ 
bers whether they should avail them¬ 
selves of benefits and assume burdens 
of the system, that part of retire¬ 
ment act calling for a deduction from 
compensation to supply retirement 
fund does not render act invalid as 
violative of constitutional provision 
fixing compensation for members of 
legislature.—^Knight v. Board of Ad¬ 
ministration of State Employees* Re¬ 
tirement System, supra. 

29. Cal.—Knight v. Board of Admin¬ 
istration of State Employees* Re¬ 
tirement System, supra. 
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be met.30 Under some provisions the basis on 
which a retirement salary is to be granted is that 
claimant must have contributed a portion of a 
salary received from the state and must be on a 
regular payroll,as the words of the statute, “in 
the service of the state,” connote receipt of a 
regular salary from the state in accordance with 
payrolls submitted to the comptroller.32 However, 
since the amount of retirement salary is determined 
on the basis of years of service and not simply 
service of the state,*® one has not spent a year “in 
the service of the state” unless in any year he has 
been regularly engaged in some state service re¬ 
quiring a substantial part of his time for compensa¬ 
tion paid by the state.*^ 

Prior service credits. Under some statutes the 
comptroller is required to determine the prior serv¬ 
ice credits to be allowed a member coming into 
the retirement system, in accordance with the pro¬ 
visions of the act. *5 Where the statute expressly 
excludes certain offices or employments from par¬ 
ticipation, one who is presently a member of a 
state retirement system is not entitled to credit for 
service in an excluded position for the purpose of 


determining prior service credits.*® 

Under several systems, A transfer of member¬ 
ship from another retirement system to a state re¬ 
tirement system is permitted, governed, and con¬ 
trolled wholly by the provisions of the state retire¬ 
ment law,**^ and a transferee to a state system ac¬ 
quires no rights or privileges arising out of his 
membership in a previous system except those 
specifically provided for in the state retirement 
law.** Under the terms of some statutes a veteran 
in state service, entitled to benefit under a statute 
providing for pensions for employees of the state 
military service, may elect to retain his pension 
rights under such statute, or may join the state 
employees^ retirement system.** 

d. Allowances 

(1) In general 

(2) Superannuation retirement 

(3) Allowance on withdrawal 

(4) Disability 

(5) Death benefits 

(1) In General 

Allowances payable under a state retirement system 


30. N.J.—Kessler v. Zink. 57 A.2d 
10, 136 N.J.Law 479. 

31. Conn.—State ex rel. Hyde v. 

Dowe, 28 A.2d 12, 129 Conn. 266. 

32. Conn.—State ex rel. Hyde v. 

Dowe, supra. 

33. Conn.—State ex rel. Hyde v. 

Dowe, supra. 

34. Conn.—State ex rel. Hyde v. 

Dowe, supra. 

‘^ears of service” 

(1) “Tears of service," as the 
words are used In the act provldingr 
for retirement, under stated condi¬ 
tions of persons in the service of 
the state, do not include in basis for 
grrantlnsr retirement salary, a year 
where at irregrular Intervals, person 
served state only a few scattered 
days, being: paid solely on a per diem 
basis or where compensation was 
paid by others than the state.—State 
ex rel. Hyde v. Dowe, supra. 

(2) Service of a public utilities 
commissioner in the grovernor’s 
Foot Guard, as voting: machine com¬ 
missioner, and as trustee of state 
hospital, could not be counted in de¬ 
termining: his “years of service" of 
the state, within the meaning: of the 
act providing for retirement, under 
stated conditions of persons “in the 
service of the state."—State ex rel. 
Hyde v. Dowe, supra. 

36. N.T.—^Bennett v. Tremaine, 288 
N.Y.S. 171, 248 App.Dlv. 668. 
Allowance held proper 
N.T.—^Bennett v. Tremaine, supra. 
36. 111.—Bohm v. State < Employees’ 


Betirement System, 88 N.E.2d 29, 
404 ni. 117. 

37. N.Y.—Wexner v. New York State 
Employees' Betirement System, 70 
N.T.S.2d 522, 272 App.Div. 185, af¬ 
firmed 78 N.B.2d 493, 297 N.T. 710. 

Transfer of member’s funds or credit 
Under statute providing that the 
board or administrative head of first 
retirement system may transfer to 
second retirement system or fund the 
funds or credit to which the with¬ 
drawing member was entitled, sec¬ 
retary of board of education, trans¬ 
ferring from teachers' pension and 
annuity fund, was obligrated to pay 
Interest as well as capital sum he 
received ftom first fund into second 
fund, on entry of second fund.—^Board 
of Ed. Emp. Pension Fund of Essex 
County V. Hess, 90 A.2d 140, 20 N.J. 
Super. 605. 

38. N.T.—Wexner v. New York State 
Employees' Betirement System, 70 
N.T.S.2d 522, 272 App.Div. 185, 
affirmed 78 N.B.2d 493, 297 N.T. 
710. 

Bights and privileges provided for 
on transfer 

The statutory provision that a 
transferee to state retirement sys¬ 
tem shall be given such status and 
credited with such service as he was 
allowed in former system to which 
he belonged refers merely to the pen¬ 
sion reserve transferred from former 
system to state system, and means 
that transferees, for pension pur¬ 
poses, must be allowed credit for 
actual years of service in prior sys- 
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tern but has no application to annuity 
fund or Interest payable thereon.— 
Wexner v. New York Stfite Em¬ 
ployees’ Betirement System, supra. 
Bate of contributions 

On the transfer of employees from 
city to state service and transfer to 
state retirement fund, with respect 
to rate of contributions to be made 
by employees, to annuity fund and 
Interest to be paid thereon, trans¬ 
ferees are regarded as new entrants 
and stand on the same footing.—Wex¬ 
ner V. New York State Employees* 
Betirement System, supra. 

Interest 

Where petitioners transferred from 
city retirement system to state re¬ 
tirement system after the date on 
which Interest on contributions was 
reduced from four per cent to three 
per cent, petitioners were only en¬ 
titled to three per cent Intereift not¬ 
withstanding they were members of 
city system before critical date.— 
Wexner v. New York State Em¬ 
ployees' Betirement System, supra. 
Purpose 

The purpose of particular rating of 
statute permitting transfer of a new 
state employee from a prior retire¬ 
ment system to state retirement sys¬ 
tem is to obtain for state system ben¬ 
efit of pension reserve accumulated 
on member's behalf in other system. 
—^Wexner v. New York State Em¬ 
ployees* Betirement System, supra. 

39. N.T.—Morrissey v. New York 

State Employees'. Betirement. Sys-. 

tern, 84.N.E.2d.627. 298 N.T, 442. . 
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ara determined by the provisions of the statute setting 
up the system. 

Under some statutes the retirement allowance of 
a state employee consists of an annuity paid from 
accumulated contributions of the employee with in¬ 
terest,^® and a pension paid from an accumulation 
of funds contributed by the employer fixed by the 
employee’s final average salary and years of serv- 
ictM Under some provisions the amount payable 
is a specified percentage of the salary being re¬ 
ceived at the time of retirement.'*^ 

Optional benefits. Under some provisions allow¬ 
ing a retired member certain options as to payments, 
the member is required to survive a specified time 
after the filing of his application, otherviuse his bene¬ 
ficiary is entitled only to pa 3 rment of his accumulat¬ 
ed contributions and a death benefit.43 

Refunds and withdraival. Refunds of contribu¬ 
tions by employees on leaving the service or with¬ 
drawing from the retirement system may be had 
only as provided for by statute.^^ Where the power 
to permit withdrawal from membership in a state 
retirement system, while the employee remains in 
state service, or to refund moneys held in the 
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state fund for his benefit is neither granted nor pro¬ 
hibited, it will not be implied.^® 

(2) Superannuation Retirement 

Under statutes so providing, a retirement allowance 
for superannuation is payable when a member of the 
system reaches the specified age. 

Where the state retirement act so provides, a 
member of the system, having reached the specified 
age, has the right to retire,^® and under some stat¬ 
utes all he need do is file a written statement speci¬ 
fying the time of retirements^ If he fails to speci¬ 
fy any date when he desires his retirement to be¬ 
come effective, his statement retires him as of the 
date of its execution.S3 Under some provisions 
for such retirement the member is entitled to elect 
from the options provided by the statute how, and 
to whom and in what proportions, the retirement 
allowance shall be paid,s® and where, by failure to 
specify a date, his retirement became effective as of 
the date of execution of the retirement statement, 
his beneficiary has a vested right to share in the 
retirement allowance to the amount designated by 
the member even though he died before his applica¬ 
tion reached the board,^® and the board should make 
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40. N.T.—Wexner v. New York State 
Employees' Retirement System, 70 
N.T,S.2d 522, 272 App.Dlv. 1S5, af¬ 
firmed 78 N.K2d 493, 297 N.Y. 710. 

41. N.Y.—Wexner v. New York State 
Employees* Retirement System, su¬ 
pra. 

Computatioa, of oontrlbutlons 
N.Y.—New York Public Library As¬ 
ter, Lenox, and Tllden Foundations 
V. City of New York, 89 N,Y.S,2d 
463, 275 App.Dlv. 307, appeal de¬ 
nied 90 N.Y^S.2d 901, 276 App.Dlv. 
998, affirmed 92 N.E.2d 61, 800 N. 
Y. 726—Moore on Behalf of N. Y. 
State Emp. Retirement System v. 
Board of Education, Union Free 
School Dlst. No. 1, Town and City 
of Canandaigrua, 84 N.Y.S.2d 417, 
274 App.Dlv. 403, afiELrmed 87 N.R 
2d 69, 299 N.Y. 666. 

4a. DdL—State ex rel. King: v. Ab¬ 
bott, 48 A2d 746, 4 Terry 472. 
"Salary” oonstmed 

(1) Under statute providing: for 
monthly painnent from retirement 
fund, to any retired state police of¬ 
ficer, of an amount equal to one half 
the monthly salary received by of¬ 
ficer at time of retirement, the sense 
In which “salarsr" should be con¬ 
strued is determined by its context, 
verbal and sltuationaL—State ex reL 
King V. Abbott, supra. 

(2> "Salary" is used in a usual 
and ordinary sense of that term as 
the recompense or consideration paid, 
or stipulated to be paid, to a person 
at regnilar intervals for services, es¬ 


pecially to holders of official, execu¬ 
tive, or clerical positions, and in¬ 
cludes a monthly payment to state 
police officer under the state police 
compensation Incentive plan, and an 
amount paid monthly to state police 
officer at time of his retirement in 
addition to base pay, as "cost of liv¬ 
ing: Increase."—State ex rel. EZlng: v. 
Abbott, supr€L 

(3) An undertaking: to pay com¬ 
pensation at a specified rate for a 
limited period to one employed for an 
indefinite term is not incompatible 
with the notion of "salary,” and the 
temporary aspect of salary increases 
paid as a "cost of living: Increase" 
was insufficient to remove them from 
the scope of the description "salary," 
within statute providing: for pensions 
for retired state police.—State ex rel. 
EUng: V. Abbott, supra. 

43. N.Y.—O'Brien v. Tremcdne, 22 N. 
Y.S.2d 647, 175 Misc. 57, affirmed 
24 N.Y.S.2d 451, 261 App.Dlv. 71, 
affirmed 38 NJS.2d 636, 286 N.Y. 
238. 

44. Fla.—State ex reL Welch v. Gay, 
41 So.2d 893. 

Befund held unauthorized 
Fla.—State ex rel. Welch v. Gay, su¬ 
pra. 

Toluutaxy severance 
Former attendant at the state hos¬ 
pital, who voluntarily resigned his 
posllion in two instances, was not en¬ 
titled to have claim allowed ag:ainst 
the state for refund of contributions 
made to the state hospital retirement 

1064 


ftmd, because of the fact that sev¬ 
erance of emplosnnent was voluntary. 
—McCann v. State, 26 N.Y.S.2d 665, 
176 Misc. 63. 

4B. N.Y.—^Morrissey v. New York 
State Employees’ Retirement Sys¬ 
tem, supra. 

46. Pa.—Dom V. State Employees' 
Retirement Board, 28 A.2d 796, 345 
Pa. 489. 

47. Pa.—^Dom v. State Employees* 
Retirement Board, supra—Johnston 
V. State Employees* Retirement 
Board, 21 Pa.Dist. & Co. 661—^BEar- 
g:est V. State Employees' Retire¬ 
ment Board, Com.1^ 62 Dauph.Co. 
165. 

Suffioienoy of fllSagr 
Pa.—^Hargest v. State Employees' Re¬ 
tirement Board, supra. 

48. Pa.—^Dom v. State Employees’ 
Retirement Board, 28 A.2d 796, 845 
Pa. 489—^ECargest v. State Em¬ 
ployees' Retirement Board, C6m.Pl., 
62 Dauph.Co. 166. 

49. OPa.—^Dom v. State Employees’ 
Retirement Board, 28 A.2d 796, 345 
Pa. 489. 

50. Pa.—Dom V. State Employees’ 
Retirement Board, supra—Margest 
V. State Employees' Retirement 
Board, Com.PL, 62 Dauph.Co. 166. 

Prior resignation Immaterial 
Whether state employee, who had 
submitted application for retirement 
to state employees' retirement board 
prior to his death in which his wife 
was designated as a beneficiary to 
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the payments to the beneficiafy in the manner pro¬ 
vided by law.81 

(3) Allowance on Withdrawal 

Where statutes so provide, benefits are payable to 
members who are Involuntarily separated from state 
service after a certain number of years of service. 

Under some retirement systems payment is pro¬ 
vided for state employees separated from the serv¬ 
ice involuntarily after ten years of total service or 
voluntarily after twenty five years of total service, 
consisting of a member’s annuity and a state an- 
nuity.®^ Under such a retirement system, which 
also provides for retirement for disability on a 
disability retirement allowance consisting of the 
total of the member’s annuity and the state an¬ 
nuity, a member of the system who was retired for 
disability after more than ten years of service and 
was not restored to active service is entitled to the 
member’s annuity for life from the date of dis¬ 
continuance of the disability al'lowance,53 and, on 
discontinuance of the state annuity for disability, 
he is entitled, in addition to his member’s annuity, 
to the annuity provided for on involuntary separ¬ 
ation after ten years total service and the re¬ 
tirement allowance to which he is entitled on in¬ 
voluntary retirement is not subject to diminution 
on the ground that he has received an excessive dis¬ 
ability allowance, in the absence of fraud or mis- 

representation.55 


(4) Disability 

Under statutes so providing, allowances are payable 
on retirement for disability. 

Under some state retirement systems provision is 
made for retirement on a disability allowance con¬ 
sisting of the total of the employee’s annuity as 
a member and the state annuity.56 Under such a 
provision the retirement board may, under proper 
circumstances, discontinue the state annuity, if the 
annuitant is no longer disabled.®*^ Discontinuance 
of the state annuity is controlled by cessation of 
the physical or mental incapacity for performance 
of duty,58 and not by the employee’s ability, while 
still incapacitated, to engage in a gainful occupation 
with an earning capacity.®® Where the state an¬ 
nuity has been suspended it should be reinstated 
as of the date of application for reinstatement on a 
showing of continuance of disability.®® The au¬ 
thority to discontinue the state annuity, if annuitant 
is no longer incapacitated, extends only to the state 
annuity and not to the entire retirement allow¬ 
ance,and the board has no power to suspend, or 
refuse to reinstate the employee’s annuity as a 
member.®® 

An amendment to the disability provision by add¬ 
ing a provision that should the annuitant die before 
the total allowance received for disability equals a 
specified sum the board shall pay to his named bene¬ 
ficiary or his estate the difference between what he 
has received and such sum applies to all disability 


receive part of allowance after his 
death, had also submitted a resigma- 
tlon whl<di had not been acted on at 
time of his death was immaterial in 
determining whether wife had vested 
right to share in retirement allow¬ 
ance, since statute specifically pro¬ 
vided that application to board should 
retire employee at the time so speci¬ 
fied.—^Dom V. State Employees* Re¬ 
tirement Board, 28 A.2d 796, 345 Fa. 
489. 

61. Pa.—^Demmlng v. State Em¬ 
ployees* Retirement Board, Com. 
PI., 52 Dauph.Co. 378, affirmed Dom 
V. State Employees* Retirement 
Board, 28 A.2d 796, 345 Pa. 489. 
52. Pa.—^Eline v. Monlson, 44 A.2d 
267, 853 Pa. 79. 

▼olnntary or involaiitary dlscontlnii^ 
aaoe 

iPa.—^In re State Officers* Retirement, 
12 Pa.Dist. & Co. 205. 

63. Pa.—Kline v. Morrison, 44 A.2d 
267, 353 Pa. 79. 

64. Pa.—Kline v. Morrison, supra. 
Amount of annuity 

The **present value" of state annui¬ 
ty beginning at superannuation re¬ 
tirement age, to which member of 
state employees* retirement system 


retired for disability after completing 
ten years of total service was en¬ 
titled, was the value of such annuity 
at time application for retirement al¬ 
lowance was made, depending on age 
of applicant at such time.—Kline v. 
Morrison, supra. 

55. Pa.—^Kline v. Morrison, supra. 

56. Pa.—Kline v. Morrison, supra. 

57. Ta.—^Kline v. Morrison, supra. 

58. Pa.—^Blalr v. 0*Hara, 52 Pa..Dlst. 
& Co. 578, 56 Dauph.Co. 52. 

Medical report 

Pa.—^Blalr v. O’Hara, Com.Pl., 57 
Dauph.Co. 46. 

59. Fa.—^Blalr v. O’Hara, 52 Pa.Dist. 
& Co. 578, 56 Dauph.Co. 52. 

Where dlsabilLty oontinnes 

(1) Where the disability for which 
the beneficiary was originally retired 
continues, if the board finds that he 
haa present earning capacity, its 
powers are limited to the reduction 
of the amount of the state annuity. 
It follows that on the termination of 
his earning capacity, if the disability 
continues, the board must reinstate 
his state annuity.—^Blair v. O’Hara, 
52 Pa.Dlst. & Co. 578, 56 i:>auph.Co. 
62—Blair v. O’Hara, Pa.ComJPl„ 67 
Dauph.Co. 46. 


(2) A disabled beneficiary’s employe 
ment only goes to the question of re¬ 
ducing the state annuity payments in 
the manner provided in the act. Such 
reduction is not tantamount to a ter¬ 
mination. Even though an annui¬ 
tant’s present earning capacity may 
be equivalent to, or exceed, his last 
year’s salary as a state employee, 
so that the payments are lowered to 
zero, If at any time the earning ca¬ 
pacity is decreased below that sal¬ 
ary or terminated altogether there 
must be a corresponding Increase in 
state annuity payments.—^Blair v. 
O’Hara, Pa.Com.Pl., supra. 

60. Pa.—^Blalr v. O’Hara, 52 Pa.Dlst. 
& Co. 578, 56 Dauph.Co. 62. 

61. Pa.—^Kline v. Morrison, 44 A.2d 
267, 353 Pa. 79. 

68. Pa.—Blair v. O’Hara, 62 Pa.I>lst. 

& Co. 578, 56 Dauph.Co. 62. 
BeconslderatloxL 

The State Employees’ Retirement 
Act was held not to authorize the 
board to reconsider its former action 
wherein it had reinstated the disabil¬ 
ity retirement allowance and on 
which payments had been made.— 
Blair V. O’Hara, 52 Pa.Dist. & Co. 
578, 56 Dauph.Co. 62. 
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annuitants whether they became such before or aft¬ 
er the amendment.®3 The purpose of such an 
amendment has been held sound and reasonable,®^ 
and, since it applies only to annuitants who die 
after its effective date, it operates prospectively and 
not retroactively.®® It has been held not unfair to 
other members of the retirement system,®® or ob¬ 
jectionable as in violation of a provision that an 
annuity shall not be increased, decreased, revoked, 
or repealed except as otherwise provided by the 
statute ;®7 nor, assuming the relationship between 
the recipient of the annuity and the state to be 
contractual, is it an impairment of the contract 
by the state.®® Mandamus may be resorted to in 
order to recover the amounts due.®® 

Duty disability. Under a provision for retire¬ 
ment when the employee is totally incapacitated 
■for duty as the natural and proximate result of the 
Actual performance of duty it is the duty of the 
retirement board so to determine before taking 
ACtion.70 

Accidental disabilify. Ordinarily, whether a 
member of a state employees’ retirement system sus¬ 
tained an accidental inj*uiy in service within the 
meaning of the statute so as to be entitled to be 
retired is a question of fact,*^! to be determined by 


the proper administrative officer or body.72 Where 
the statute requires a determination by the comp¬ 
troller, a determination by the workmen’s compen¬ 
sation board that the employee sustained accidental 
inj‘ury is not binding on the comptroller.*^3 Where 
a provision for accidental disability retirement is 
expressly limited to members under the minimum 
superannuation retirement age, an employee past 
that age is not entitled to a retirement allowance 
for accidental disability,74 but is entitled to the 
retirement allowance as for superannuation. 7 5 
Where nothing in the statute requires it, the right 
to accidental disability allowances does not depend 
on the filing of a formal claim.7® 

(5) Death Benefits 

Death benefits are payable in accordance with provl. 
sions of the statute establishing the system. 

Provisions for the payment of death benefits,, 
where a member of a state retirement system dies 
before retiring, have been held to be in the nature 
of a contract of life insurance,77 to be governed 
generally by the principles applicable to such con- 
tracts.7® Where the statutes so provide, death bene¬ 
fits must be paid to the person designated in writing 
as the beneficiary, provided such person had an in¬ 
surable interest in the life of the member at the time 


bd. PsL —^McGinnes v. O'Hara, 61 Pa. 

Dist. & Co. 229, 54 Dauph.Co. 371. 
64. Pa.—^McGinnes v. O’Hara, supra. 
65« Pa.—^McGinnes v. O’Hara, supra. 
66. Pa.—^McGiimes v. O'Hara, supra. 
67- Pa.—^McGinnes v. O’Hara, supra. 

68. Pa.—^McQdnnes v. O'Hara, supra. 

69. Pa.—^]!i£cGinnes ▼. O'Hara, supra. 
Iiadies 

Pa.—^McGinnes v. O’Hara, supra. 

SnffllGiezLcy of petition 

Pa.—^McGinnes v. O’Hara, supra. 

70. Wash.—State ex rel. State Em¬ 
ployees' Retirement Board v. Telle, 
227 P.2d 745, 38 Wash.2d 70. 

SCedloal examination 

Under provision of state employees' 
retirement statute that before mem¬ 
ber is to be retired, medical advisor 
after medical examination shall cer¬ 
tify that he is physically totally in¬ 
capacitated for further performance 
of duty, and under re-examination 
provision that examination be made 
by or under direction of medical ad¬ 
visor, legislature intended that be¬ 
fore member could be retired there 
must be medical examination by med¬ 
ical advisor and only on a re-exami- 
nation can such' medical examination 
be made by others under medical ad¬ 
visor's direction. "State ex rel. State 
Employees' Retirement Board v. Tel¬ 
le, supra. 


, 71. N.T.—^Rankin v. Hew Tork State 
Employees' Retirement System, 80 
N.T.S.2d 772, 274 App.Div. 160. 
injury in service 

Where employee of state conserva¬ 
tion department reactivated tubercu¬ 
losis in his left lung as result of ex¬ 
haustion and cold while working in 
attempt to start truck which he was 
driving after gas line and fuel pump 
had frozen, employee became disabled 
as result of an accident sustained in 
service within meaning of civil serv¬ 
ice law, so as to be entitled to be re¬ 
tired.—^Rankin v. New Tork -State 
Employees' Retirement System, su¬ 
pra. 

72. N.T.—Nash v. Brooks, 11 N.E.2d 
645, 276 N.T. 75—McCadden v. 
Moore, 95 N.T.S.2d 740, 276 App. 
Div. 490, affirmed 95 N.E.2d 819, 301 
N.T. 760. 

73. N.T.—^MdCadden v. Moore, supra. 
Prior to amendment of statute such 

a decision was held binding on the 
medical board appointed by the comp¬ 
troller to determine accidental in¬ 
jury.—^Nash V. Brooks, 11 N.E.2d 
545, 276 N.T. 75. 

Determination held proper 
N.T.—^McCadden v. Moore, 95 N.T.S. 
2d 740, 276 App.Div. 490, affirmed 
95 N.B.2d 819, 301 N.T. 760. 

74. N.T.—Schlientz v Tremaine, 286 
N.T.S. 695, 158 Misc. 235. 
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Statute held valid 

N.T.—Schlientz v. Tremaine, supra. 

75. N.T.—Schlientz v. Tremaine, su¬ 
pra. 

76. N.T.—^Fischer v. Tremaine^ 299 
N.T.S. 505, 164 Mise. 576. 

Sufficiency of notice or rfai-m 

(1) Where injured state employee, 
as soon as he was able to write, no¬ 
tified comptroller’s office of his disa¬ 
bility, ample actual notice was giv¬ 
en comptroller of employee's disabil¬ 
ity as basis for award of accidental 
disability retirement allowance under 
the state employees* retirement sys¬ 
tem.—^Fischer v. Tremaine, supra. 

(2) Where state employee was in¬ 
jured Feb. 20, 1930, but resultant 
permanent disability did not com¬ 
mence until April 4, 1930, contention 
that time of pasnnent of additional 
disability retirement allowances un¬ 
der the state employees' retirement 
system should not commence until 
formal application was filed, which 
was not until March 21, 1935, was 
without merit, where under the civil 
service law a formal application 
within five years Is sufficient.—^Fisch¬ 
er V. Tremaine, supra. 

77. Cal.—Shaw v. Board of Admin¬ 
istration, 241 P.2d 635, 109 Cal.App. 
2d 770. 

78. Cal.—Shaw v. Board of Adminis¬ 
tration, supra. 
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the designation was madeJ® Where a designation 
of beneficiary is valid at its inception it generally 
remains so even though the insurable interest has 
ceased.®® Under some statutes, before death bene¬ 
fits may be paid, the death must have occurred in 
the actual performance of duty and must have been 
the natural and proximate result of such perform¬ 
ance.®^ The employee must have sustained an ac¬ 
cident within the meaning of the statute before his 
widow is entitled to accidental death benefits.®^ 

e. Administration 

Administration of a state retirement system must be 
In accordance with the provisions of the statute. 

A retirement board may not make rules and regu¬ 
lations for the administration of a retirement fund 
inconsistent with the provisions of the statute creat¬ 
ing the fund.®® A provision for a hearing by the 
retirement board to members of the system against 
whom proceedings have been brought for involun¬ 
tary retirement, or who have been removed or dis¬ 
charged, does not apply to one whose tenure of 
office ended on the expiration of the tenure of the 
official who appointed him.®^ Under permissive 
statute the decisions of the administrative board 
are reviewable.®® 

Costs of administration. Where a retirement act 
contemplates that costs of its administration shall 
be met by contributions to the fund by the state. 


but no contribution has been made, a claim for ad¬ 
ministration expenses cannot be satisfied out of the 
contributions of the employee members.®® 

§ 95. -Suspension, Removal, and Rein¬ 

statement 

The right to compensation on suspension, remova' 
from office or position, and reinstatement, depond on 
constitutional and statutory provisions and the terms of 
the contract of employment, if there is a contract. 

Where a state officer, whose salary is fixed bN 
law and not by contract, is deprived of his office b\ 
a usurper, he is entitled to recover from the latter 
the full amount of the salary he would have re¬ 
ceived,®^ without offset for any amount he ma} 
have earned at other employment during the time he 
was deprived of his office.®® A state employee is 
not entitled to compensation for his services after 
his employment has been properly terminated.®® 
Where the statutes provide for a specified number 
of days of leave of absence per calendar year, one 
who is dismissed before the end of the calendar 
year is not entitled to compensation for the full 
number of days of leave.®® 

A state civil service employee illegally removed! 
or suspended, and subsequently reinstated, is en¬ 
titled to full compensation®! from the time of his 
removal until his position is abolished.®® Where he 
is illegally discharged,®® or is unlawfully prevented 


79. Prior to amendment of statute 
Gal.—Shaw v. Board of Administra¬ 
tion, supra. 

80. CaL—Shaw v. Board of Adminis¬ 
tration, supra. 

Divorce 

Where husband designated wife as 
beneficiary of death benefits under 
state employees* retirement system 
and maintained policy In force until 
his death without change of benefi¬ 
ciary, divorce decree procured by 
wife in which she was given sum of 
money in lieu of her interest in com¬ 
munity property did not abrogate her 
right to receive proceeds of policy 
on death of former husband, since 
her right was not dependent on any 
community interest she might have 
had in amount paid to system prior 
to divorce, hut she took by virtue of 
contract between former husband and 
state.—Shaw v. Board of Adminis¬ 
tration, supra. 

81. N.J.—O’Keefe v. Board of Trus¬ 
tees of State Employees* Retire¬ 
ment System, 87 A.2d 292, 181 N.J. 
Law 602, affinned 40 A.2d 624, 132 
N.J.Law 416. 

82. N.T.--Neitlich v. Moore, 55 N.T. 
S.2d 240, 269 App.Dlv. 782. 

83. Colo.—^Annear v. McKelvey, 66 
P.2d 536, 100 Colo. 213. 


Bnles as to payment into fund 
Colo.—^Annear v. McKelvey, supra. 

84. Mass.—^Howard v. State Board 
of Retirement, 89 N.E.2d 758, 825 
Mass. 211. 

85. Wash.—State ex rel. State Em¬ 
ployees* Retirement Board v. Telle, 
227 P.2d 746, 38 Wash.2d 70.' 

Petition for review 
Wis.—^Kublsta v. State Annuity & 
Inv. Board, 43 N.W.2d 470, 267 Wis. 
359. 

Bemand for trial on facts 
Wis.—^Kubista v. State Annuity & 
Inv. Board, supra. 

86. Ariz.—^Elde v. Prohmiller, 216 P. 
2d 72G, 70 Ariz. 128. 

87. Ark.—Gentry v. Barrison, 110 
S.W.2d 497, 194 Ark. 916. 

88. Ark.—Gentry v. Harrison, su¬ 
pra. 

89. Pla.—^Palmer v. State ex rel. Ax- 
leroad, 6 So.2d 550, 149 Fla. 616. 

Determination of status 
In determining whether executive 
secretary of park commission was an 
employee or officer, with respect to 
his right to compensation, the stat¬ 
utory omission to fix a definite ten¬ 
ure for the executive secretary in it¬ 
self would not stamp the position as 
an employment but may be consid¬ 
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ered as an element in construing its 
status.—Palmer v. State ex rel. Axle- 
road, supra. 

90. Pa.—Raffo V. Roberts, 17 A.2d 
194, 340 Pa. 343. 

Nature of provisiou 
The provision of statute granting 
state employees fifteen days’ leave 
of absence with full pay each year, 
that pay of employee should cease 
on expiration of the granted leave re¬ 
gardless of employee’s continuation 
thereafter on the rolls of the state 
department, is not a grant but a 
limitation Intended to guard against 
excessive payments, and means that 
leave with pay must cease at ex¬ 
piration of period granted even 
though employee fails to return to 
active service and department con¬ 
tinues to carry his name on the rolls. 
—^Raifo V. Roberts, supra. 

91. Ohio.—State v. Witter, 143 N.K 
656, 110 Ohio St. 216. 

59 C.J. p 160 note 18. 

92. Ohio.—State v. Witter, supra. 

93. Cal.—^Wiles v. State Personnel 
Board of California, 121 P.2d 678, 
19 Cal.2d 344. 

Mich.—Grdx v. State, 8 N.W.2d 62, 
304 Mich. 269. 

N.T.—^Deth V. Castlmore, • 281 NbT.S. 
114, 245 APP.D1V..I66, 
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from performing his duties,®^ he is entitled to his 
salary or wages, less what he earned or by rea¬ 
sonable diligence could have earned during the 
period®^ He is not entitled to the benefit of peri¬ 
odic individual salary increases which he might 
have earned had he been working.^® If he is sus¬ 
pended, but not removed, he is entitled to his salary 
during the period of suspension.®^ Where the stat¬ 
ute so provides, one who is reinstated to a preferred 
list after suspension is entitled to at least the same 
salary he was receiving at the time of suspension.®® 
One who is lawfully dismissed from a state position 
is not entitled to any pay for the period of his 
suspension pending preferment of charges and op¬ 
portunity to answer thereto before dismissal,®® and 
one who is reinstated unlawfully is not entitled to 
compensation during his period of suspension.^ 

§ 96. -Payment and Collection 

One who Is regularly appointed, has not been re¬ 
moved, and has performed the services expected of him 
48 entitled to, and may take appropriate action to recover, 
compensation whether he is an officer or an employee. 


One who is regularly appointed, has not been re¬ 
moved, and has performed the services he was ex¬ 
pected to perform, is entitled to recover compen¬ 
sation whether he is an officer or an employee.® 
The salaries of state officers who hold their posi¬ 
tions by election or appointment and not by con¬ 
tract, and who are officers of the legislative, execu¬ 
tive, or judicial departments of the government, 
have been held to be preferred claims against the 
state.® An agent or attorney who has collected 
funds for the state may apply as much thereof as 
may be necessary in payment of his claim for com¬ 
pensation and expense^ unless the law provides 
otherwise.® Where compensation is to be paid out 
of money in the state treasury not otherwise ap¬ 
propriated, the fact that there is no unappropriated 
money in the treasury wil'l not warrant payment out 
of funds held for other purposes.® 

Certification or approval. Certification or ap¬ 
proval of a state employee's compensation claim 
may be necessary to authorize payment*^ Likewise, 
where the statutes so require, accounts for per diem 
and expenses must be approved before they can be 


04. Cal.—Stockton v. Department of 
Employment, 153 P.2d 741, 25 Cal. 
2d 264—State Board of Equaliza¬ 
tion V. Superior Court of Los An¬ 
geles County, 127 P.2d 4, 20 Cal.2d 
467. 

96. Cal.—Stockton v. Department of 
Employment, 153 P.2d 741, 25 Cal. 
2d 264—State Board of Equaliza¬ 
tion V. Superior Court of Los An¬ 
geles County, 127 P.2d 4, 20 Cal. 
2d 467. 

Colo.—Board of Capitol Managers v. 

Rusan. 210 P. 328, 72 Colo. 197. 
Mich.—Grix v. State, 8 N.W.2d 62. 
304 MiclL 269. 

N.Y.—^Deth V. Castimore, 281 N.T.S. 
114, 245 APP.D1V. 156. 

96. Cal.—State Board of Equaliza¬ 
tion V. Superior Court of Los An¬ 
geles County, 127 P.2d 4, 20 Cal.2d 
467. 

Znoreases based on effldenoy 

Cal.—State Board of Equalization v. 
Superior Court of Los Angeles 
County, supra. 

97. NT.T.—^Ilaskins v. Warner, 46 N. 
T.S.2d 400. 

98. N.T.—Legg v. Brandt 26 N.T.S. 
2d 374, 261 App.Div. 319. appeal de¬ 
nied 27 N.T.S.2d 457, 261 App.Div. 
1029. 

99. N.T.—Whalen v. Coral, 105 N.Y. 
S.2d 30, 201 Misc. 39, affirmed 112 
N.T.S.2d 499, 279 App.Div. 1113. 

1. Wls.—^Baken v. Vanderwall, 13 
N.W.2d 602, 245 Wls. 147. 

8. Fla.—State ex reL Axleroad v. 

; Lee, rl81 'So. 9, 182 Fla. 612. 

8. Colo.—People v. Qoodykoontz; 45 


P. 414. 22 Colo. 607—Parks v. 
Com'rs of The Soldiers* & Sailors* 
Home, 43 P. 542, 22 Colo. 86. 
Priorities 

Salary appropriations rank with or¬ 
dinary expenses of the state, and 
priority of a particular salary claim 
attaches to the office and not to the 
general or separate form of the act 
making the appropriation.—^Parks v. 
Com*rs of The Soldiers* & Sailors* 
Home, supra. 

4. Ohio.—State v. Ampt 6 Ohio Dec., 
Reprint 699, 7 Am.L.R. 469. 

PsL—Commonwealth v. Evans, 2 Leg. 
Op. 3. 

5. Miss.—Swann v. Josselyn, 22 
Miss. 106. 

59 CJ. p 160 note 21. 

6. Mo.—State ▼. Thompson, 36 Mo. 
65. 

7. Ariz.—State v. Bamum, 118 P.2d 
1097, 68 Ariz. 221. 

59 C.J. p 160 note 22. 

Approval by head of department or 
board 

(1) Approval of salary and expense 
claims against state by head of de¬ 
partment under which ciaimant*s 
services were rendered is necessary 
condition precedent to state auditor*8 
approval thereof, and claimant's rem¬ 
edy, if they are not approved by such 
department head, is 
against him.—^Irvine v. Ft-ohmlller, 
120 P.2d 404, 68 Ariz. 39L 

(2> Where claims for wages due to 
state employees were disapproved by 
heads of departments, the state audi¬ 
tor to whom <daims were subsequent- 
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ly presented properly refused to con¬ 
sider the claims until they were ap¬ 
proved by the departmental heads, 
and plaintiff who did not seek by 
mandamus to compel such approval 
could not maintain action on the 
claims.—State v. Angle, 104 P.2d 172, 
56 Ariz. 46. 

(3) Head of department to which 
director of state employment service 
belongs is employment security com¬ 
mission, so that such commission, net 
merely director himself, must ap¬ 
prove his salary and expense claims 
against state as condition precedent 
to state auditor*s approval thereof, 
since director is merely subordinate 
officer with only such authority as 
commission delegates to him with 
respect to approval of such claims.—— 
Irvine v. Frohmlller, 120 P.2d 404, 
58 Ariz. 391. 

Amount fixed by board 
Where the state board of health 
acting under express statutory au¬ 
thority fixed salary of superintend¬ 
ent of public health and there was in 
the public health fund an amount re¬ 
ceived from sources other than legis¬ 
lative appropriation sufficient when 
combined with such appropriation to 
pay the entire salary fixed, the super¬ 
intendent was entitled to have his 
salary warrants approved for the full 
amount, as against contention that 
the auditor was limited in his pay¬ 
ment of superintendent's salary to 
the amount specifically appropriated 
by the legislature for that purpose.— 
Manning v. Frohmlller, 120 P.2d 416, 
58 Ariz. 405. 
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paid.* Where the officer's compensation is fixed by 
law the state board of examiners is without author¬ 
ity to pass on his claim for compensation.* Filing 
schedule for allowance of claim is not necessary 
where not required by statute.^® 

Time of payment. Constitutional and statutory 
provisions as to the time for payment of state offi¬ 
cers' salaries^i or expenses^* are mandatory; and 
where the law provides that salaries shall be ‘‘pay¬ 
able quarterly” this means that they shall not be 
paid oftener than four times a year^* or until ex¬ 
piration of the quarter year during which eamed.^^ 
Where no particular time of payment of state offi¬ 
cers is prescribed by constitution or statute, the 
fiscal authorities may determine such matter.^* 

Payment by political subdivisions of state. It is 
within the power of the state to utilize local officers 
by making them state officers for specified purpos¬ 
es, and to direct their fees for such services to be 
paid by the local subdivision.^® Under statutes pro¬ 
viding that the services of a state accountant shall 
be paid by the county whose books he examines 
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when a specified per cent of qualified electors of 
such county petitions the governor for his appoint¬ 
ment to such work, the finding of the governor that 
the specified per cent so petitioned him is final, 
where exercised within the limits of the statute.^* 

Collection, The state, as an employer, can be 
made liable for payment of salaries to its employees 
only to the extent that the legislature has authorized 
a claim for reimbursement for such salaries.^* Pro¬ 
ceedings for recovery of compensation must be 
brought within the time fixed by statute,*® and 
claims for compensation may be barred by estoppel 
or laches.*^ Recovery of compensation may be 
precluded by failure of the employee to sign pay¬ 
rolls under protest** The remedy of a civil serv¬ 
ice employee is in the first instance with the Civil 
Service Commission** and its decision may be re¬ 
viewed by the courts.*^ An officer seeking to re¬ 
cover compensation for services must allege and 
prove everything necessary to show his right there¬ 
to.*® An officer establishing his right to recover 
unpaid salary has been held not entitled to inter¬ 
est*® 


& S.C.—^Banka v. Wells, 75 S.E. 791, 
92 S.C. 486. 

Conoloslveiiesa of auditor’s aUow. 
ance 

Vt—State V. Howard, 74 A- 892, 
83 Vt 6. 

69 C.J. p 156 note 62 [a]. 

FresQxnptloiL arlslncr tram approval 
Approval by srovemor and director 
of finance of claim of state officer 
or employee for expense of travel¬ 
ing outside the state raises prlma fa¬ 
cie presumption that claim is valid, 
but presumption may be rebutted, 
and such approval Is not binding on 
controller so as to require payment 
of claim without audit by controller. 
—Madden v. Riley, 128 P.2d 602, 53 
Cal.App.2d 814. 

9. Mont—State v. Wright 44 P. 89. 
17 Mont 665—State v. Cook, 43 P. 
928, 17 Mont. 529. 

10. Ariz.—WInsor v. Hunt 243 P. 
407, 29 Ariz. 504. 

11. Fla—In re Advisory Opinion to 
the Governor, 77 So. 102, 74 Fla 
250. 

69 C.J. p 157 note 67. 

12. Okl.—^Laininger v. Rogers, 272 
P. 826, 134 Okl. 200. 

59 C.J. p 157 note 68. 

13. Fla—In re Advisory Opinion to 
the Governor, 77 So. 102, 74 Fla 
250. 

14. Fla—^In re Advisory Opinion to 
the Governor, supra 

15. Wyo.—State v. Burdick, 33 P. 
125, 4 Wyo. 272, 24 L.RJL 266. 

69 C.J. p 157 note 72. 


16. CJal.—City of Sacramento v. Sim¬ 
mons, 225 P. 36, 55 Cal.App. 18. 

69 C.J. p 157 note 78. 

17. Miss.—Jackson County v. Ne¬ 
ville, 96 So. 626, 181 Mlsa 699. 

59 C.J. p 157 note 74. 

18. Miss.—Jackson County v. Ne¬ 
ville, supra 

19. Pa—^Daley v. Unemployment 
Compensation Board of Review of 
Pennsylvania, 18 A.2d 888, 140 Pa 
Super. 203. 

20. Ariz.—Crawford v. Hunt 17 P.2d 
802, 41 Ariz. 229. 

CommeacemexLt of limitations 
Limitation statute applicable to 
action by state legislative examiner 
for salary begins to run against each 
Installment of salary as soon as it is 
due.—Crawford v. Hunt supra 
Accrual of claim 

Claims against state for salary ac¬ 
cruing between dates of claimant's 
suspension and removal from state 
civil service position accrued on first 
pay-roll date after suspension and 
every pay day thereafter, so that 
claimant's damages were ascertaina¬ 
ble on such dates and not contingent 
on outcome of removal proceedings.— 
Gluck V. State, 43 N.Y.S.2d 659. 

21. Abandonment of claim 

Where an illegally discharged em¬ 
ployee immediately protests his dis¬ 
missal there is no abandonment of 
his claim.—Grix v. State, 8 N.W.2d 
62, 304 Mich. 269. 

Claims held not barred 

Ga.—^Parham v. Roach, 27 S.E.2d 831, 
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196 Ga. 622—Girons v. Harrison, 194 
S.E. 749. 185 Ga. 244. 

Mich.—Grix v. State, 8 N.W.2d 62. 
804 Mich. 269. 

22. N.T.—^Powers v. La Guardla, 48 
N.Y.S.2d 341, 181 Misc. 624, order 
modified 46 N.Y.S.2d 95, 267 App. 
Div. 807, affirmed 56 N.R2d 112, 
292 N.Y. 696. 

Necessity of protest 

Failure of state employees In serv¬ 
ice of transit commission to sign un¬ 
der protest pay rolls not providing 
for increments allegedly due under 
civil service law precluded a recovery 
by employees for periods for which 
pay rolls were not signed under pro¬ 
test up until time of Institution of 
proceeding to compel payment of the 
increments, but no protest was neces¬ 
sary after institution of the proceed¬ 
ing to preserve employees’ rights un¬ 
der civil service law.—^Powers v. La 
Guardla, supra. 

23. Mich.—Plec v. State, 84 N.W.2d 
524, 822 Mich. 691. 

24. Mich.—^Plec v. State, supra. 

25. AUegatloiui held InsuffloUiit 
Mich.—Farrell v. State, 27 N.W.2d 

136, 817 Mich. 676. 

Necessity of proving issuance of oonu 
mission 

Miss.—Jackson County v. Neville, 95 
So. 626, 181 Miss. 599. 

59 C-J. p 156 note 60 [a]. 

26. Ga.—^Irons v. Harrison, 194 S.E. 
749, 185 Ga. 244. 
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Particular applications. The general principles 
governing payment and collection of compensation 
of state officers have been applied in cases involving 
arid land commissioners,^7 capitol commissioners,28 
detectives,22 examiner,80 mining commissioner,8i 
railroad commissioner,82 railroad receiver,83 secre¬ 
tary of state,84 steam boiler inspector,85 and treas- 
tirer of the state.80 

§ 97. — Compensation of Special Agents 

statutory provisions control with respect to the com¬ 
pensation of special agents. 

The compensation of agents employed by the state 
for special purposes will depend on the particular 
statutory provisions regulating their emplo3mient87 
Where special statutes provide for emplo 3 mient of 
private attorneys to represent the state in particular 
litigation and for their payment out of a specific 
fund, the attorneys cannot recover against the state 

generally.88 

§ 98. ■ — Compensation of Employees of 
State Boards or Commissions 

The compensation of employees of state boards and 
commissions Is governed primarily by statutory provi¬ 
sions. 

General rules, as applied under statutoxy provi¬ 
sions and the circumstances involved, apply with^ 
respect to the compensation of employees of state 
boards or commissions.88 Officers and employees 
of a state agency carrying on govemmentaH activi¬ 


ties are chargeable with notice of legislative control 
over such agencies with respect to salaries payable 
from public funds.^o Under some statutes, when a 
state agency fixes the salary of an officer or em¬ 
ployee whose salary is payable out of state funds, 
the salary is subject to the approval of the state de¬ 
partment of finance.4i Under other statutes, the ap¬ 
pointment and compensation of such an employee 
must be approved by the governor,42 but such ap¬ 
proval having been given may not be vetoed by a 
succeeding govemor.48 Where the statute provides 
that a state commission may appoint a secretary at 
a salary of not more than a specified amount per an¬ 
num, and may employ such other experts as may 
be necessary, and shall fix their compensation “pay¬ 
able out of such contributions as may be made by 
the various counties and by private individuals,” the 
salary of the secretary is not payable out of state 
funds.44 Agents appointed by a state treasurer as 
authorized by statute for the sale of prepaid tax 
receipts have been held not to be public officers re¬ 
quiring the legislature to fix their compensation.45 
An employee of a department or commission, 
having been legally discharged from his position, is 
not thereafter entitled to the salary or other emolu¬ 
ments of the position,^® but where the resignation 
of an officer of a commission, appointed to serve 
without pay, was accepted, he is entitled to compen¬ 
sation for professional services thereafter rendered 
before his successor qualifies.47 Where there is no 
authority in law for hiring an employee he is not 
entitled to compensation.48 


27. Mont.—State v. Wright, 44 F. 
89, 17 Mont. 565. 

28. Mont.—State v. Cook, 48 P. 928, 
17 Mont. 529. 

29. S.a—Banks v. Wells, 75 S.B. 791, 
92 S.C. 436. 

30. Miss.—Jackson County v. Ne- 
viUe, 95 So. 626, 131 Miss. 599. 

81. Colo.—^Parks v. Com'rs of the 
Soldiers* & Sailors* Home, 43 P. 
542. 22 Colo. 86. 

82. Vt.—State v. Howard, 74 A. 392, 
83 Vt. 6. 

33. Tenn.—Mabry v. Brown, 12 
Helsk. 597. 

59 C.J. p 167 note 68. 

34. ni. —^Trumbull y. Campbell, 8 HI. 
502. 

85. Colo.—^People v. Goodykoontz, 45 
P. 414, 22 Colo. 607. 

59 C.J. p 157 note 65. 

86. ni. —Whittemore v. People, 81 N. 
B. 427, 227 HI. 453, 10 Ann.Cas. 44. 

37. N.M.—State v. Sargent, 171 P. 

790, 24 N.M. 333. 

59 C.J. p 160 note 26. 


38. Wis.—Sloan v. State, 8 H.W. 393, 
51 Wis. 623. 

69 CJ. p 161 note 27. 

39. Ariz.—^Industrial Commission v. 
Price. 292 P. 1099. 37 Ariz. 245. 

Pa.—Swartley v. Harris, Com.Pl., 55 
Dauph.Co. 225, affirmed 40 A.2d 409. 
851 Pa. 116. 

59 C.J. p 161 note 29. 

40. Ala.—^Hard v. State ex rel. Ba¬ 
ker, 154 So. 77, 228 Ala. 517. 

41. Cal.—State v. Brotherhood of 
R. R. Trainmen, 232 P.2d 857, 87 
Cal.2d 412, certiorari denied Broth¬ 
erhood of R. R. Trainmen v. State 
of Colorado, 72 S.Ct. 166, 342 U.S. 
876, 96 L..Ed. 658. 

42. Ariz.—^McGinness v. Hunt, 111 P, 
2d 65, 67 Ariz. 70—Industrial Com¬ 
mission V. Price, 292 P. 1099, 87 
Ariz. 245. 

Ky.—Johnson v. Commonwealtli ex 
rel. Meredith, 165 S.W.2d 820, 291 
Ky. 829. 

43. Ariz.—^McGinness v. Hunt, 111 P. 

2d 65, 67 Ariz. 70. i 


44. Nev.—State v. Bggers, 186 P. 

104, 36 Nev. 364. 

59 C.J. p 161 note 80. 

46. Ohio.—Knachel v. Ferguson, 40 
N.E.2d 470, 70 Ohio App. 60. 
Authority for appointment com¬ 
pensation 

Where statute authorized state 
treasurer to appoint agents for sale 
of prepaid sales tax receipts, and ap¬ 
propriation act appropriated fixed 
sums to be paid to agents for sale of 
prepaid sales tax receipts at rate not 
to exceed one per cent of moneys 
paid by each agent to treasurer aris¬ 
ing from sale of receipts sold by each 
agent, there was sufficient legislative 
authority for appointment of agents 
and for payment of their compensa¬ 
tion at rate of one per cent of pro¬ 
ceeds of sale of prepaid sales tax 
receipts.—'Knachel v. Ferguson, su¬ 
pra. 

46. Cal.—Scully v. State, 124 P.2d 
609, 20 Cal.2d 178. 

47. Ariz.—Cragin v. Frohmiller, 30 
P.2d 247, 48 Ariz. 261. 

48. Wyo.—State ex rel. Watts v. 
Jack, 125 P.2d 165, 68 Wyo. 108. 
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§ 99. -Recovery Back 

Compensation unlawfully paid may be recovered back 
by the state. 

The state may recover compensation unlawfully 
paid to or exacted by state officers, agents, and em¬ 
ployees,^® and the principles governing recovery 
back have been applied in cases involving various 
oflScers such as an architect,^® attorney general,®^ 
auditor of state or commonwealth52 and his agent,53 
commissioner of banking and insurance,®^ comp¬ 
troller of state,®® secretary of state,®® railroad com¬ 
missioner,®7 and treasurer of the state.®® 

§ 100. De Facto Officers 

a. In general 

b. Compensation 

a. la General 

A de facto state officer Is one In possession of his 
office and discharging Its functions under color of au¬ 
thority or title derived from irregular, Informal, or de¬ 
fective appointment or election. His acts as a de facto 
officer are valid. 

A state oflScer de facto is one in possession of his 
office and discharging its functions under color of 
authority or title derived from irregular, informal, 
or defective appointment®® or election.®® One who 
holds over after expiration of his legal term, where 
no provision is made by law for his holding over, 
is generally regarded as a de facto officer ;®i other¬ 
wise he is regarded as a de jure ofiScer.®® 


The acts of a state oflScer de facto are as valid 
as those of an officer de jure,®® in so far as they 
concern the general public and rights of third 
persons,®4 up to the time when he is no longer 
entitled to serve de facto.®® 

Official status of acts. A regularly appointed 
or elected officer who has not taken the oath of 
office may act officially,®® and his sureties are liable 
on his official bond for his defaults.®^ 

b. Compensation 

Although as a general rule a state officer de facto 
cannot recover the compensation annexed to the office, 
it has been held that a de facto officer acting in good 
faith may recover the salary of the office where there is 
no adverse contestant or de Jure officer. 

Ordinarily the salary annexed to a state office is 
incident to the title to the office, and not to its 
occupation and exercise, and only a person having 
a right to the office can recover the salary there¬ 
of ;®® and where the title to the office is in dispute 
the salary cannot be recovered until the question of 
title is settled by a competent tribunal,®® and a 
state officer de facto cannot recover the compensa¬ 
tion annexed to the office.*^® One who is prohibited 
by constitutional provisions from performing cer¬ 
tain services cannot recover compensation for such 
services as a de facto officer.^i There is authority 
holding that a de facto officer is entitled to tThe 
official salary imtil ousted by proper proceedings,*^® 


49. Idaho.—State ex rel. Wright v. 

Gossett, 113 P.2d 416, 62 Idaho 521. 
59 ■C.J. p 161 note 32. 
aSxoess payments 

Where speaker of house of repre¬ 
sentatives and lieutenant governor 
as president of senate had been paid, 
under unconstitutional statute, com¬ 
pensation in excess of that to which 
they were entitled under the consti¬ 
tution, the state was not precluded 
from recovering the illegal payments 
on theory that the board of exam¬ 
iners was vested with absolute power 
to determine rightly or wrongly the 
rejection or payment of claims, since 
the board of examiners does not pass 
on claims for salaries and compen¬ 
sation of officers fixed by law.—State 
ex rel. Wright v. Grossett, supra. 

60. Wis.—Clas v. State, 220 N.W. 
186, 196 Wis. 430. 

59 C.J. p 161 note 33. 

61. Mich.—^Ellis V. Board of State 
Auditors, 65 N.W. 677, 107 Mich. 
528. 

59 C.J. p 161 note 34. 

62. Ely.—Commonwealth v. Norman, 
50 S.W. 225, 20 Ely.L. 1893. 

59 C.J. p 161 note 35. 

63. Ely.—Commonwealth v. Barker, 


103 SW. 303, 126 Ky. 200, 31 Ely. 
L. 648. 

59 C.J. p 161 note 36. 

64. N.J.—State v. Duryee, 47 A. 1064, 
66 N.J.Law 449. 

65. Tenn.—State v. Allen, Ch., 46 S. 
W. 303. 

66. Neb.—State v. Porter, 95 N.W. 
769, 69 Neb. 203. 

59 C.J. p 161 note 39. 

67. Vt—State v. Howard, 74 A. 392, 
83 VL 6. 

59 C.J. p 161 note 40. 

68. Ark.—Woodruff v. State, 3 Ark. 
285. 

59 C.J. p 161 note 41. 

59. Minn.—State ex rel. Carlson v. 
Strunk, 18 N.W.2d 467, 219 Minn. 
629. 

Mont.—State v. Hart, 186 P. 769, 66 
Mont 671, 7 A.LuR. 1678. 

60. Mont—State v. Hart supra. 

61. Conn.—State ex rel. McCarthy v. 
Watson, 45 A.2d 716, 132 Conn. 
618, 164 A.L.R. 1238—Alcorn ex 
rel. Hendrick v. Keating, 181 A. 
340, 120 Conn. 427. 

S.C.—^Heyward v. Long, 183 S.B. 146, 
178 S.C. 361, 114 A.L.It 1130. 
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62. Conn.—State ex rel. Ryan v. 
Bailey, 48 A.2d 229, 133 Conn. 40— 
State ex rel. McCarthy v. Watson, 
45 A.2d 716, 132 Conn. 518, 164 
AL.R. 1238. 

63. Ark.—^Hodges v. Keel, 169 S.W. 
21, 108 Ark. 184. 

59 C.J. p 162 note 48. 

64. Ark.—^Hodges v. Keel, supra. 

59 C.J. p 162 note 49. 

65. Ark.—^Hodges v. Keel, supra. 

59 C.J. p 162 note 50. 

66. Ind.—^Bansemer v. Mace» 18 Ind. 
27, 81 Am.D. 344. 

67- Vt.—State v. Bates, 36 Vt 387. 

68. Ark.—^Baxter v. Brooks, 29 Ark. 
173. 

CaJ.—^People v. Oulton, 28 Cal. 44. 

69. Ark.—^Baxter v. Brooks, 29 Ark. 
173. 

70. Mont—State v. Hart, 186 P. 769, 
56 Mont 671, 7 A.L.R, 1678. 

59 C.J. p 162 note 55. 

71. Ind.—State ex rel. Black v. 
Burch, 80 N.B.2d 294, 560, 226 Ind. 
445, rehearing denied 81 N.E.2d 
850, 226 Ind. 445. 

72. Mo.—State v. Draper, 48 Mo. 213. 
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and a de facto officer acting in good faith may re¬ 
cover the salary of the office where there is no ad¬ 
verse contestant or de jure officer,^^ and in such 
case is entitled to reimbursement for expenses paid 
out by himJ^ Where plaintiff does not substantiate 
his claim that he was a de facto officer, he can 
recover no payment for alleged services as such.^® 

The lawful payment of salary to a de facto officer 
exhausting the state’s appropriation for the salary 
attaching to such office discharges the state’s lia¬ 


bility,"^^ and one claiming as de jure incumbent of 
such office cannot thereafter recover the salary 
therefor*^^ except from the de facto employer, 
especially where it further appears that he in fact 
performed no services whatever,^^ and that he did 
not remain qualified for service during the period 
for which compensation is sought*® 

jRules forbidding recovery by an officer de jure 
where the official compensation has been paid to an 
officer de facto are applicable to state employees**^ 


D. CORPORATIONS CONTROLLED BY STATE, STATE INSTITUTIONS, AND PUBLIC 

IMPROVEMENTS 


§ 101. Corporations Controlled by State 

The state may create an agency or corporation for 
the purpose of carrying out state duties or functions, in 
the absence of constitutional limitations. 


In the absence of a constitutional restriction, a 
state may create an agency for the purpose of car¬ 
rying out a state duty or function.** The power of 
the legislature has been held to be unlimited as to 


73. Idaho.—O’Malley v. iParsons, 85 
P.2d 739. 59 Idaho 635. 

Okl.—Naylor v. Carter, 27 P.2d 843, 
167 Okl. 125, 93 A.L.B. 254. 

After forfeiture of ofBLoe 
Where It appeared that state in¬ 
surance manager had been a duly 
qualified and acting: oflacial, that he 
continued to act as such until date 
on which he contracted an obligation 
in excess of appropriation made by 
legd^slature, that he continued to hold 
ofiice, notwithstanding alleged for¬ 
feiture of office by his act creating 
the deficiency claim, that thereafter 
the governor reappointed him to the 
same office and that there was never 
at any time any other claimant to 
the office, he was entitled to receive 
salary as state insurance manager. 
—O’Malley v. Parsons, 85 P.2d 739. 
59 Idaho 685. 

74. N.M.—State v. Otero, 267 P. 68, 
33 N.M. 310. 

59 C.J. p 162 note 64. 

75. Colo.—Gunter v. Newell, 182 P. 
1, 66 Colo. 327. 

59 C.J. p 162 note 58. 

78. Neb.—^Patterson v. State, 139 N. 

W. 643. 92 Neb. 729. 

59 C.J. p 162 note 59. 

77. Neb.—^Patterson v. State, supra. 
59 C.J. p 162 note 60. 

78. N.Y.—Reiser v. State, 98 N.Y.S. 
2d 705, 198 Misc. 647. 

79. Neb.—^Patterson v. State, 139 N. 
W. 643, 92 Neb. 729. 

59 C.J. p 162 note 61. 

88. Neb.—^Patterson v. State, supra. 
81. Colo.—^Board of Capitol Mana¬ 
gers V. Busan. 210 P. 328, 72 Colo. 
197. 

69 C.J. p 160 note 25. 

88. U.S.—Kerr v. Enoch Pratt Free 
Library of Baltimore City, C.C.A. 
Md., 149 F.2d 212, certiorari denied 
66 8.Ct 26, 826 U.S. 721, 90 LuEd. 


427—Howell v. Port of New York 
Authority. D.C.N.J., 34 F.Supp. 797. 
Ala.—In re Opinions of the Justices. 

191 So. 82. 238 Ala. 293. 
lU.—^People ex rel. Board of Trustees 
of University of Illinois v. Barrett, 
46 N.E.2d 951, 382 Ill. 321. 

Mo.—State ex rel. Jones v. Brown, 
92 S.W.2d 718, 338 Mo. 448. 

N.J.—^Miller v. Port of New York 
Authority, 15 A.2d 262, 18 N.J.Misc. 
601. 

N.Y.—^Voorhis v. Cornell Contracting 
Corp., 10 N.T.S.2d 378, 170 Misc. 
908. 

Agent distingnlshed 
The words “agency” and “instru¬ 
mentality,” with respect to a state, 
have a distinct difference in legal 
connotation from the word “agent,” 
in that the former contemplate an au¬ 
thority to which the state delegates 
governmental power for performance 
of a state function while the latter 
connotates one through whom state 
acts dn directly carrying out its gov¬ 
ernmental functions.—Ciulla v. State, 
77 N.Y.S.2d 645, 191 Misc. 628. 

Independent authority 
Where the state delegates govern¬ 
mental power for the performance of 
a state function, rather than acting 
directly though through an agent, 
the agency exercises its independ¬ 
ent authority as delegated, as does 
a city, and must respond for its own 
actionable conduct as determined by 
the general law dealing with that 
class of agent and corporate activi¬ 
ty, apart from liability on the part of 
the state.—Pantess v. Saratoga 
Springs Authority, 8 N.Y.S.2d 103, 255 
App.Div. 426. 

Public corporations 

(1) Public or Quasi-publlc corpora¬ 
tions are mere agencies of state, and 
their authority must be found in law 
creating them, or thereafter confer- 
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red on them, unaided by common-law 
rights Inhering in strictly private 
corporation.—^Alabama College v. 
Harman. 175 So. 894, 234 Ala. 446. 

(2) Where a state, by Itself or 
through its corporate creations, em¬ 
barks in an enterprise especially 
when commercial in character, or 
which is usually carried on by indi¬ 
viduals or private companies, its sov¬ 
ereign character is ordinarily waived, 
and it is subject to like regulations 
with persons engraged in same call¬ 
ing, but such corporate creations da 
not lose their character as public 
corporations.—Platte Valley Public 
Power and Irrigation Dist. v. Lin¬ 
coln County, 14 N.W.2d 202, 144 Neb. 
584, 155 A.L.R. 412. 

Proceeds 

State was held not entitled to en-^ 
tire proceeds of Olsrmplc Games as 
principal of organizing committee.— 
Xth Olsmplad Committee of Games 
of Los Angeles, U. S. A. 1932 v. 
American Olsnnplo Ass’n, 42 P.2d 
1028, 2 Cal.2d 600. 

Particular agencies 

(1) In general.—State ex rel. Amer-- 
lean Legion 1941 Convention Corp. 
of Milwaukee v. Smith, 293 N.W. 161,. 
235 Wis. 443. 

(2) Alabama Public Hunting & 
Forestry Association, Ina—^In re 
Opinion of Justices, 28 So.2d 506, 247 
Ala. 195. 

(3) North Dakota Mill A Elevator^ 
Association.—State v. Bonzer, 279* 
N.W. 769. 68 N.D. 311. 

(4) Public Institutional Building 
Authority.—SUte ex rel. Public In¬ 
stitutional Bldg. Authority v. Neffner, 
80 N.E.2d 705, 137 Ohio St 890. 

(6) Port of New York Authority. 
U.S.—^Howell V. Port of New York 

Authority, D.C.N.J., 84 F.Supp. 797. 
N.J.—^Port of New York Authority- 
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who shall constitute trustees, managing directors, or 
other officers or governing bodies of all public corpo¬ 
rations,^8 as well as the manner in which they shall 
be chosen.®^ Creation of a public corporation by 
the state for a public purpose is not prohibited by 
a constitutional provision forbidding creation of 
corporations by special law.®® Where a state de¬ 
velopment authority organized as a corporation was 
empowered by its articles to do ever 3 rthing that it 
coiid do after enactment of a statute appropriating 
state funds for use by it, the statute conferred no 
power on it,®® and, being a mere appropriation 
measure, was not invalid as conferring sovereign 
power on a private corporation.®^ 

The powers of an agency are limited by the 
statutory provisions under which it was created.®® 
An agency created by two states is entitled to all 
privileges and immunities of the sovereigns whom 
it represents.®® The mere fact that the state owns 
all the shares of the stock of an incorporated bank 
does not make a debt due to the bank a debt due to 
the state, since the bank is a separate entity.®® 


§ 102. State Institutions 

state Institutions are, In general, those owned by, 
and belonging to, the state. 

Generally speaking, state institutions are those 
owned by, and belonging to, the state.®^ A “state 
institution” may be either a corporate®^ or associ¬ 
ated®® body carrying on the activities for which 
organized, or in another sense may be the building 
or buildings in which such activities or functions 
are exercised.®^ The mere fact that an institution 
is subject to leg^islative control®® or that an institu¬ 
tion has the right to detain those legally committed 
to its care®® does not make it a state institution. 
Statutes authorizing a state board of pubiic affairs 
to consolidate state institutions and to transfer 
functions, inmates, personnel, and funds from one 
institution to another have been held valid.®"^ 

Particular bodies or buildings held state institu¬ 
tions under the circumstances and provisions of law 
include an armory of the National Guard,®® com¬ 
mon schools,®® a military institute,^ organized 


V. City of Newark. 85 A.2d 816, 17 
N.J.Super. 828. 

N.T.—^LeBeau Pipinsr Corp. v. City 
of New Tork, 9 N.T.S.2d 853. 170 
Mlsc. 644. 

(6) Saratoga Springs Authority.— 
Pantess v. Saratoga Springs Author¬ 
ity. 8 N.T.S.2d 108, 256 App.Dlv. 426. 

(7) Upper Potomac River Commis¬ 
sion.—^Lohr V. Upper Potomac River 
Commission, 26 A.2d 647. 180 Md. 684. 

83. Ill.—^People ex rel. Board of 
Trustees of University of Illinois 
V. Barrett, 46 N.E.2d 951, 382 HI. 
321. 

84. HI.—^People ex rel. Board of 
Trustees of University of Illinois v. 
Barrett, supra. 

85. W.Va.—^Melsel v. Tri-State Air¬ 
port Authority. 64 S.E.2d 32—Sims 
V. Fisher. 25 S.K2d 216. 126 W.Va. 
512. 

86. Wls.—State ex rel. Wisconsin 
Development Authority v. Dam- 
mann, 280 N.W. 698. 228 Wis. 147. 

87. Wis.—State ex rel. Wisconsin 
Development Authority v. Dam- 
mann. supra. 

Statato held valid 
The statute providing that Wiscon¬ 
sin Development Authority should 
have access to available information 
collected by state departments, that 
it might call on Public Service Com¬ 
mission to obtain further information 
and that governor might direct that 
assistance be given it by officers of 
state did not vest Authority, which 
was a private corporation, with such 
sovereign powers as would invalidate 
statute, nor does its designation as 
instrumentality for exercise of cer- 

81 G. J.S.—68 


tain duties and functions constitute 
an express designation of the Author¬ 
ity as a public officer, or vest it with 
sovereign power so as to render stat¬ 
ute invalid.—State ex reL Wisconsin 
Development Authority v. Dammann, 
supra 

88. Ohio.—State ex rel. Public In¬ 
stitutional Bldg. Authority v. Neff- 
ner. 30 N.S.2d 705, 137 Ohio St. 390. 

89. N.T.—^Bush Terminal Co. v. City 
of New York, 278 N.Y.S. 331. 162 
Mlsc. 144. 

9a Tenn,—State Bank v. Dibrell, 8 
Sneed 378. 

91. Cal.—^In re Johnston's Estate, 
239 P. 397, 197 CaL 28. 

69 C.J. p 163 note 67. 

92. Neb.—Bartling v. Wait, 148 N 
W. 607, 96 Neb. 632. 

93. Neb.—^Bartling v. Wait, supra 

94. Neb.—^Bartling v. Wait, supra 

95. Cal.—^In re Johnston's Estate, 
239 P. 397, 197 Cal. 28. 

Ohio.—Chalfant v. State, 87 Ohio St. 
60. 

9a Mich.—Gallon v. House of Good 
Shepherd, 122 N.W. 631, 168 Mich. 
361, 24 L.R.A..N.S., 286, 133 Am.S. 
R. 387. 

69 C.J. p 163 note 72. 

97- Okl.—Bailey v. State Board ot 
Public Affairs, 163 P.2d 235, 194 
Okl. 496. 

Nhtaxe of functioiui 

Under statute authorizing state 
board of public affairs to transfer 
functions, inmates, funds, and per¬ 
sonnel from one state institution to 
another, the spending of the appro¬ 
priations and care of the wards call 
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for the exercise of functions which 
are executive and administrative in 
nature, and not legislative, and the 
discretion vested in the board is in¬ 
cidental to the exercise of those exec¬ 
utive functions.—^Bailey v. State 
Board of Public Affairs, supra. 

Repeal of statute 

Statute authorizing state board of 
public affairs to consolidate state in¬ 
stitutions and to transfer inmates, 
personnel, and funds from one in¬ 
stitution to another would control 
and repeal by implication earlier 
statute, providing for a board of pub¬ 
lic managers for certain of such in¬ 
stitutions, in so far as the statutes 
are in conflict.—^Bailey v. State Board 
of Public Affairs, supra. 

9& N.Y.—^Burns v. Fox, 90 N.Y.S. 

264, 98 App.Dlv. 607. 

Armory board 

Act creating state armory board 
as a public corporation separate from 
state to control armory facilities, 
which expressly puts title of armory 
buildings in the board, is not con¬ 
trolled by constitutional provision as 
to method of establishing and sup¬ 
porting state Institutions and public 
buildings, since the term “institu¬ 
tions" under such provision has ref¬ 
erence to those wherein the title of 
the property is in the state.—Geboski 
V. Montana Armory Board, 103 P.2d 
679, 110 Mont. 487. 

99. Ky.—^Board of Education of Jeff¬ 
erson County V. Board of Educa¬ 
tion of City of Louisville, 206 S.W. 
869, 182 Ky. 644. 

1. Ga.—Georgia Military Institute v. 
Simpson, 31 Ga. 273. 
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militia,2 a state college,* and a woman’s relief 
corps home association and particular bodies or 
buildings held not state institutions under the facts 
and provisions of law include board of county fair 
directors,5 county hospital,® county house of cor- 
rection,^ county insane asylum,® municipality,® pri¬ 
vate charitable corporation,^® and a state educa¬ 
tional institution of a foreign country 

Legislative regulation. A statute creating a com¬ 
mittee to make investigations and recommendations 
resulting in more efHcient and economical manage¬ 
ment of state institutions and departments has been 
held valicL^® 

§ 103. Public Improvements and Works 

a. In general 

b. Constitutional restrictions 
a. la General 

Except as ferbldden by the constitution, the legis¬ 
lature may authorize state officers to construct public 
works and Improvements. 

In the absence of restrictive constitutional pro¬ 


visions, the legislature may authorize state officers 
to construct works of internal improvement.^* 

Construction of statutes. Statutes providing for 
valid internal improvements should be given a rea¬ 
sonable construction,!^ and will, as far as possible, 
be construed in such a manner as to validate the 
securities issued to pay therefor.!® 

Where the legislature delegates the power to con¬ 
struct an internal improvement, and the state does 
not question that the improvement made is in con¬ 
formity with the power delegated, neither the ne¬ 
cessity,!® the usefulness,!^ nor the manner in which 
the improvement is made!* c^n be questioned by 
private objectors. 

b. Constitutional Bestrictions 

Some state constitutional provisions expressly pro¬ 
hibit the state from engagins In any work of Internal 
Improvement. 

In some of the states the constitution expressly 
prohibits the state from engaging in any work of 
internal improvement, and statutes in contravention 
thereof are void,!® such as statutes providing for 


2. Ky.—Commonwealth v. Sparks, 
255 S.W. 859, 201 Ky. 5. 

Neb.—Bartlingr v. Wait. 148 N.W. 507, 

96 Neb. 582. 

3. Wash.—State ex rel. Johnson v. 
Clausen. 99 P. 743, 51 Wash. 548. 

4. Cal.—^Board of Directors v. Nye, 

97 P. 208. 8 Cal.App. 527. 

5. N.M.—^Harrington v. Atteberry, 
153 P. 1041, 21 N.M. 50. 

6. Cal.—^In re Johnston’s Hstate, 239 
P. 897, 197 Cal. 28. 

7. m.—^People V. Stavrakas, 167 N. 
S. 852. 885 ni. 570. 

8. Ohio.—State v. Chalfant, 87 Ohio 
St. 60. 

59 C.J. p 163 note 82. 

9. CaL—In re Houk’s Bstate, 200 P. 
417, 186 Cal. 643. 

59 C.J. p 163 note 83. 

10* Mich.—Gallon v. House of Good 
Shepherd, 122 N.W. 681, 158 Mich. 
861, 24 L.R.A.,N.S., 286, 133 Am.S.R. 
387. 

11- Cal.—^In re Halm's Estate, 239 P. 

307, 196 CaL 778. 

59 C.J. p 163 note 85. 

13. Colo.—^Mulnlx v. Elliott, 166 P. 
216, 62 Colo. 46. 

13. Fla.—State v. Florida State Imp. 
Commission, 30 So.2d 97, 158 Fla. 
748. 

59 C.J. p 163 note 88. 

Statutes held oonstitatloual 

(1) Pending bill proposing a plan 
for erection of a state office building 
by public corporation and leasing of 
building to state on an annual basis 
would not violate constitutional pro¬ 


vision prohibiting legislature from 
authorizing any subdivision of state 
to lend or give its credit to any cor¬ 
poration.—^In re Opinion of the Jus¬ 
tices, 41 So.2d 761, 252 Ala. 465. 

(2) Statute creating state Im¬ 
provement commission Is not uncon¬ 
stitutional because it designates the 
chairman of state road department 
as a member of commission, on the¬ 
ory that by so doing, the statute 
trenches on power of governor to ap¬ 
point and suspend officers for des¬ 
ignated causes; nor Is it unconstitu¬ 
tional as delegating to commission 
legislative and judicial powers be¬ 
cause of power to prescribe ''reason¬ 
able regulations*’ for use. rental and 
occupancy of buildings and facili¬ 
ties.—State ex reL Watson v, Cald¬ 
well, 28 So.2d 855, 156 Fla. 618, opin¬ 
ion supplemented 24 So.2d 797, 167 
Fla. 70. 

(3) State Improvement commis¬ 
sion had authority to contract with 
the industrial commission to rent a 
proposed office building In capital 
city of state and to sublease such 
floor space as Industrial commission 
did not require for its purpose, to 
other state agencies, where Indus¬ 
trial commission was required under 
statutes to maintain an office in such 
city.—State v. Florida State Imp. 
Commission. 30 So.2d 97, 158 Fla. 743. 

(4) Act appropriating money for 
acquisition of state office facilities by 
either purchase or construction of a 
building and conferring execution of 
enactment on department of finance. 
—Owens V. Green, 81 N.B.2d 149, 400 
Ill. 380. 


The term **8tate honse” ordinarily 
means the building in which the state 
legislative body sits, and, as used in 
constitutional restriction on expendi¬ 
tures for construction, completion, 
and furnishing of a state house, the 
term refers to the capitol building at 
the state capital city.—Owens v. 
Green, supra. 

14. Ala.—^In re Opinion of the Jus¬ 
tices, 80 So.2d 715, 249 Ala. 180. 
16- Ind.—Kirkpatrick v. Van Cleave, 
89 N.E. 918, 44 Ind.App. 629. 

69 C.J. p 168 note 89. 

16k Wls.—^In re Southern Wiscon¬ 
sin Power Co., 122 N.W. 801, 140 
Wis. 246, foUowed in 122 N.W. 809. 
140 Wis. 265. 

17. Wis.—^In re Southern Wisconsin 
Power Co., supra. 

18. Wis.—^In re Southern Wisconsin 
Power Co., supra. 

19. Minn.—^Rlppe v. Becker, 67 N.W. 
331, 66 Minn. 100, 22 L.ILA. 867. 

69 C.J. p 163 note 94. 
nuprovament of harbors 
By virtue of amendment to the 
constitution, the state may under¬ 
take the improvement of harbors 
within the state.—^In re Opinion of 
the Justices, 30 6o.2d 716, 249 Ala. 
180. 

Prurpose of provision 
The constitution was firamed with 
the idea of protecting, encouraging, 
and developing individual enterprise. 
—In re Opinion of the Justices, 187 
So. 244. 237 Ala. 429. 

‘‘Works of internal Improvement,” 
within section of constitution pro- 
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state construction of hig^hways^o except where the 
constitution excepts highways from its restriction,21 
erection of eilevators,22 improvement of river chan¬ 
nels, 22 or reclamation of submerged lands.24 The 
mere fact of a resulting benefit to the public does 
not suffice to take the case out of the influence of 
such a constitutional provision.25 

Such constitutional provisions do not preclude the 
state from engaging in works used by or for the 
state for the performance of its governmental func¬ 
tions,2® such as the protection of public health,27 
as in the construction of drains,28 prevention of 
tuberculosis,22 or regulation and control of alcoholic 
beverage traffic within the state.80 The constitu¬ 
tional restriction has been held not violated by the 


state in construction of student dormitories at state 
universities.2i Such a prohibition does not prevent 
organization of a nonprofit public corporation for 
the purpose of promoting trade22 or the agricultural 
interests of the state.23 

Political subdivisions of the state have been held 
not within the prohibition against the state's en¬ 
gaging in works of internal improvement,*^ al¬ 
though there is authority to the effect that the state 
cannot authorize such subdivisions to engage in in¬ 
ternal improvements which it is not authorized to 
carry on.** 

State regulation of internal improvements is not 
engaging in carrying on such improvements within 
constitutional prohibitions.** 


m. PEOPEETY 


§ 104. Acquisition and Tenure 

A state has the same proprietary rights as a person 
and may acquire real or personal property by convey¬ 
ance, will, or otherwise, and hold or apply It to any 
purpose as it sees fit. A state can hold land in another 


state with the consent of the latter; It holds such land 
as a subject and not as a sovereign. 

A state has the same proprietary rights as a 
person**^ or has the same proprietary rights as a 


hiblting state from engafflngr In such 
works are not limited to channels of 
trade and commerce, such as canals, 
turnpikes, railroads, etc.—State ex 
rel. Wilkinson v. Murphy, 186 So. 487, 
237 Ala. 332, 121 A-L-R. 283. 

20. Mich.—^People v. Sprlngwells 
Tp. Board, 25 Mich. 163. 

21. Kan.—State ex rel. Mitchell v. 
State Highway Commission, 182 P. 
2d 127, 163 Kan. 187. 

Sale of anaeoessary lands 
The sale, under statutory authori¬ 
ty, by the state highway commis¬ 
sion of certain remnants of lots 
theretofore acquired by condemna¬ 
tion, when the commission deter¬ 
mines they are no longer needed, does 
not violate constitutional provision 
which denies the state the right to 
carry on any work of internal Im¬ 
provement, except to adopt, con¬ 
struct, reconstruct, and maintain a 
state system of highways.—State ex 
rel. Mitchell v. State Highway Com- | 
mission, supra. j 

22. Minn.—^Rippe v. Becker. 67 N.W. 
331. 66 Minn. 100, 22 L.RA- 867. 

69 CJ. p 163 note 96. 

23. Mich.—Gibson v. State Land Of¬ 
fice Com'rs, 79 N.W. 919, 121 Mich. 
49—.Wilcox V. Paddock, 31 N.W. 
609. 66 Mich. 23. 

24. Mich.—Wilcox v. Paddock, su¬ 
pra. 

59 C.J. p 164 note 98. 

25. Ala.—^In re Opinion of the Jus¬ 
tices, 22 So.2d 521, 247 Ala. 66— 
In re Opinion of the Justices, 187 
So. 244, 237 Ala. 429. 


26. Minn.—^Krickson v. King, 16 N. 

W.2d 201, 218 Minn. 98. 

S.C.—Corpus Juris oitefl in Clarke v. 

South Carolina Public Service Au¬ 
thority, 181 S.H. 481. 486, 177 &a 

427. 

59 O.J. p 164 note 99. 

Oovemmental functions 

(1) Statute authorizing creation of 
a metropolitan airports commission 
and providing for sale of certificates 
of indebtedness by state does not vio¬ 
late constitutional provision prohibit¬ 
ing state from contracting any debts 
for works of internal Improvements, 
since functions of commission in op¬ 
erating and controlling municipal 

! airports are governmental rather 
than proprietary. In view of neces¬ 
sity for control of air traffic In inter¬ 
est of public safety.—^Erickson v. 
King, 15 N.W.2d 201. 218 Minn. 98. 

(2) State was engaged in a govern¬ 
mental and not a proprietary function 
in operating through Texas A. & M. 
College, an agricultural experimental 
station.—State v. Morgan, 170 S.W.2d 
652, 140 Tex. 620. 

(3) Power to create state parks 
lies with the general assembly.—^De¬ 
partment of Public Works and Bldgs. 
V. Chicago Title & Trust Co., 95 N.E. 
2d 903, 408 Ill. 41. certiorari denied 
Galt V. Dept, of Public Works & 
Bldgs, of State of Ill., 71 S.Ct 804, 
341 U.S. 931. 96 L.Ed. 1360. 

(4) The establishment and main¬ 
tenance of public parks in the state is 
a governmental function of the state 
as well as of the United States.— 
Schooler v. State, Tex.Civ.App., 176 
S.W.2d 664, error refused. 
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27. Minn.—Schulte v. Fitch, 202 N. 
W. 719, 162 Minn. 184. 

59 C.J. p 164 note 1. 

28. Mich.— Br&dy v. Hayward, 72 N. 
W. 233, 114 Mich. 326. 

69 aj. p 164 note 2. 

29. Minn.—Schulte v. Fitch, 202 N. 
W. 719, 162 Minn. 184. 

3a Ala.—State v. Murphy, 186 So. 

487, 237 Ala. 332. 121 A.L.R. 283. 
Mich.—^Black v. Liquor Control Com¬ 
mission, 36 N.W.2d 269, 323 Mich. 
290. 

31. Kan.—State ex rel. Fatzer v. 
Board of Regents of State of Kan., 
207 P.2d 373, 167 Kan. 687. 

32. Ala.—^In re Opinion of the Jus¬ 
tices, 49 So.2d 175, 254 Ala. 606. 

33. Ala.—^In re Opinion of the Jus¬ 
tices, 22 So.2d 521. 247 Ala. 66. 

Statute held valid 

Ala.—^In re Opinion of the Justices, 
22 So.2d 521, 247 Ala. 66, dlsUn- 
guishing In re Opinion of the Jus¬ 
tices, 187 So. 244, 237 AlGu 429. 

3a Ala.—In re Opinion of the Jus¬ 
tices, 49 So.2d 175. 254 Ala. 506. 
Wls.—State ex rel. Martin v. Glessel, 
31 N.W.2d 626, 252 Wis. 863. 

59 C.J. p 164 note 4. 

35. Mich.—^Toung v. City of Ann 
Arbor, 266 N.W. 679. 267 Mich. 241. 

69 C.J. p 164 note 6. 

36. Kan.—State v. Raub, 186 P. 989. 
106 Kan. 196. 

59 C.J. p 164 note 6. 

37. Minn.—State ex rel. Equity 
Farms v. Hubbard* 280 N.W. 9, 203 
Minn. 111. 
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corporation,** and a state acting in a proprietary 
capacity as an owner of property is bound by 
the same rules as those which it applies to its 
citizens.** It may acquire property, real or per¬ 
sonal, by conveyance, will, or otherwise, and hold 
or apply it to any purpose, public or private, 
as it sees The power of the state in respect 


of its property rights is vested in the legislature 
and the legislature alone can exercise the power 
necessary to the enjoyment and protection of those 
rights, by the enactment of statutes for that pur- 
pose,^i and, where the state has not given its con¬ 
sent to the acquisition of property in a particular 
way, it is not entitled thus to acquire it** The 


Absolute xiglLts 

The state has absolute rig^hts in 
proprietary property of the state.— 
State ex rel. Gray v. Stoutamire, 179 
So. 730, 131 Fla. 698. 

38. Tex.—^Langdon v. State, 117 S. 

W.2d 780, 136 Tex.Cr. 144. 

39- Wis.—Fulton v. First Volunteer 
Co. of Oconto, 236 N.W. 120, 204 
Wls. 365. 

40. Mo.—Corpus Juris cited lu Mis¬ 
sissippi Valley Trust Co. v. Ruh- 
land, 222 S.W.2d 750, 752, 359 Mo. 
616. 

N.D.—Herr v. Rudolf, 26 N.W.2d 916, 
76 N.D. 91, 169 A.L.R. 1388. 

Tex.—^King v. Sheppard, Civ.App., 
167 S.W.2d 682, error refused. 

59 C.J. p 164 note 7. 

Proprietary and govenuuental oapao- 
itles 

(1) The state holds title to prop¬ 
erty In two entirely distinct capaci¬ 
ties, the one a proprietary capacity, 
as Individuals generally hold proper¬ 
ty, and the other a governmental ca¬ 
pacity, that is, in trust for the public 
use.—State v. Jefferson County Su¬ 
per. Ct, 167 P. 1097, 91 Wash. 464—69 
C.J. p 164 note 7 [c]. 

(2) The state can no more abdicate 
its trust over property in which the 
whole people are interested than it 
can abdicate its police powers in the 
administration of government and 
the preservation of the peace. 

Ill.—^Illinois Central R. Co. v. II' 
llnols, 13 S.Ct 110, 146 U.S. 387, 36 
L>.Ed. 1018. 

Miss.—^Pace v. State ex rel. Rice, 4 
So.2d 270, 191 Miss. 780. 

Aca.ni8itlon by will 

(1) In absence of statutory or con¬ 
stitutional prohibition, a sovereign 
state may be a beneficiary under a 
will. 

Mo.—^Mississippi Valley Trust Co. v. 
Ruhland, 222 S.W.2d 750, 359 Mo. 
616. 

Or.—^In re Moore’s Estate, 223 P.2d 
393, 190 Or. 63. 

Pa.—^In re Edge’s Estate, 14 A.2d 293, 
339 Pa. 67. 

(2) A devise or bequest to the com¬ 
monwealth is not violative of public 
policy, nor does its validity depend 
on whether legislature has first au¬ 
thorized receipt thereof; and a stat¬ 
ute, which Is a purely procedural act 
with respect to mcmner in which 
property received by commonwealth 
under a will Is to be handled, is not 
to be construed as furnishing author- . 


ity for acceptance of such gift.—^In re 
Edge’s Estate, supra. 

Purohase and condemnatioB. 

The state may acquire by private 
contract of purchase the part of a 
right of way, consisting of improve¬ 
ments, and the balance by condemna¬ 
tion through local improvement pro¬ 
ceedings Instead of by the exercise of 
the power of eminent domain through 
direct condemnation suit.—Gaume v. 
City of Redlands, 78 P.2d 917, 23 Cal. 
App.2d 464. 

Presumptlonji of validity and regiu 
larlty 

A purchase of land by the state 
must be presumed valid and Its pat¬ 
ents presumed regular.—^Winstead v. 
Winstead, 38 So.2d 118, 204 Miss. 787. 
Pnblio or private purpose 

Where state enters into contract 
or acquires property for purpose not 
essentially public, rules applicable to 
private persons under like conditions 
apply in a general sense to state, and 
although the state cannot in a strict 
sense be said to hold property for 
private purposes, there is a distinc¬ 
tion between purposes purely public 
and purposes of a private nature.— 
Mitchell V. State, 85 N.Y.&2d 80, 193 
Misc. 507. 

State funds 

Under statute relating to the ac¬ 
quisition of property for public pur¬ 
poses, the state is not required to ex¬ 
pend its donated money through local 
improvement proceedings or in pay¬ 
ment of any Judgment rendered 
therein in preference to pasrment for 
property or removal of improvements 
by purchase.—Gaume v. City of Red¬ 
lands, 73 P.2d 917, 23 CaLAPP.2d 464. 

Uens OB propeorty acquired by state 

The statutory provisions that the 
lien or priority of any existing valid 
mortgage or lien shall not be affect¬ 
ed because the state has acquired 
property on which the lien exists, and 
that the state may be xmule a party 
to foreclosure or other proceedings 
to enforce claims on real estate in its 
hands, refer to situations where the 
state has acquired title to incum¬ 
bered property by gift, devise, pur¬ 
chase, or other like procesa—^Dubln 
V. Greenwood, 41 N.E.2d 240, 189 Ohio 
St. 546. 

Udotor vehicles 

(1) The state, either directly or 
through its agencies, may be owner 
of motor vehicles.—Mead v. Stats, 6 
I^.W.2d 740, 303 Mich. 168. 
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(2) Under statute requiring com¬ 
missioner of state police to provide 
for himself and each officer of de¬ 
partment such facilities, including 
’’motor vehicles,” as are necessary 
to performance of his or their re¬ 
spective duties, commissioner could 
purchase aircraft for use of depart¬ 
ment of state police in performance 
of its functions.—^Barnes v. Crowe, 
Ky., 240 e.W.2d 604. 

Title to public square held vested 1 b 
state 

Pa.—Hoffman v. City of Pittsburgh, 
75 A.2d 649, 366 Pa. 386. 

41. Mo.—State ex rel. Armontrout v. 

Smith, 182 S.W.2d 671. 353 Mo. 486. 
Ohio.—Green v. Thomas, 176 N.E. 
226, 37 Ohio App. 489, error dis¬ 
missed 177 N.E. 766, 123 Ohio St 
669. 

59 C.J. p 166 note 8. 

Appraisal before purchase 
N.C.—^North Carolina State Art Sou 
V. Bridges, 69 S.E.2d 1, 236 N.C. 
125. 

Statute held valid 
The statute creating state proper¬ 
ty and building commission and au¬ 
thorizing it to acquire such realty as 
the commission may find necessary 
for state use is complete and pro¬ 
vides an adequate standard govern¬ 
ing commission’s actions and is not 
unconstitutional.—^Preston v. Clem¬ 
ents, 232 S.W.2d 86, 313 Ky. 479. 

OoBStructioB of statute 

(1) The statute authorizing state 
to purchase such realty near state 
capitol as might be necessary in 
designated state representatives’ 
Judgment specifically authorizes pur¬ 
chase of such property.—In re Opin¬ 
ion of the Justices, 176 So. 367, 234 
Ala. 555. 

(2) Under a statute authorizing 
’’acquirement of equipment and oth¬ 
er property” the governor, with ap¬ 
proval of board of commissioners of 
state institutions, is authorized to 
acquire land in name of state for site 
of chemical laboratory for state 
chemists and other state purposes, 
purchase price to be paid from gen¬ 
eral inspection fund.—^Mayo v. Mat¬ 
thews, 150 So. 900, 112 Fla. 680. 

(3) Other cases 59 C.J. p 165 note 
8 Ce]. 

43. Mont.—In re Beck, 121 P. 784, 
1057, 44 Mont 661. 

69 C.J. p 165 note 9. 
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legislature may, however, ratify the unauthorized 
act of a state officer in dealing with its property.^® 
The possession of state property by the auffiorized 
agents and officers of the state is Ihe possession of 
the state.^^ However, a conveyance of land to 
a state officer as such and his successors in office 
is not sufficient to vest title in the state, in the ab¬ 
sence of evidence that the land was bought for 
the state, or that the officer was authorized to take 
title for the state in his own name.^5 

Property held in trust. There is a distinction 
between the control which the legislature may exer¬ 
cise over property held by a public corporation for 
public purposes and of property held by such cor¬ 
porations as trustee under private grant with re¬ 
strictions imposed by the grant.'*® In the former 
case the power of the legislature over the property 
is supreme,^'^ while in the latter case it may prohibit 
the corporation from accepting the trust hut, 
when once accepted, the trust subject must be 
applied to the purposes to which it has been dedi¬ 
cated by the grantor."*® 

Use of property. Constitutional provisions and 
statutes in some jurisdictions which prohibit the use 
of public property for private purposes do not pro¬ 
hibit its use for a museum for historical relics;®® 
nor do they prohibit a lease to a nonprofit corpora¬ 
tion to erect public buildings.®^ A state cannot 
receive a gift of property charged with a certain 
use and legally depart from that use.®® 


Land situated in another state. A state cannot 
hold land in another state if the latter state objects 
thereto,®® but it may do so with the consent of 
such other state,®* Where a state has acquired 
land in another state with the tacit consent of the 
latter, its title can be divested only by some pro¬ 
ceeding by that state in the nature of office found, 
and it cannot be impeached by a private individual 
in the absence of any action by the state.®® When 
a state purchases land in another state from a pri¬ 
vate person, it holds such land as a subject and not 
as a sovereign.®® So, also, where a state grants 
land within its territory to a sister state, reserving 
the right and title of government, sovereignty, and 
jurisdiction, the grantee state assumes merely the 
position of a private proprietor, and holds its es¬ 
tate subject to all the incidents of ordinary owner¬ 
ship.®*^ 

§ 105. Public Buildings and Places 

The legislature may authorize the construction of a 
state house or other public buildings, may buy or rent 
buildings, or place its buildings in the custody of trus¬ 
tees for It. Control and regulation of public buildings 
and places owned by the state are vested In the legis¬ 
lature and its authorized agency. 

The legislature may authorize the construction 
of a state house or other public building, subject 
to any limitation placed by the constitution on this 
power,®® or it may buy or rent buildings for the 


43. Tenn.—^Malone v. Peay, 17 S.W. 
2d 901, 159 Tenn. 821. 

69 C.J. p 166 note 10. 

44. Fla.—Brash v. State Tuberculo¬ 
sis Board. 167 So. 827. 124 Fla. 167. 

Mo.—^Mississippi Valley Trust Co. v. 
Ruhland. 222 S.W.2d 750, 359 Mo. 
616. 

Ohio.—State ex rel. Williams v. 
Glander. 74 N.B.2d 82, 148 Ohio St. 
188, certiorari denied 68 S.Ct. 167, 
832 U.S. 8U7. 92 L.Bd. 394. 

59 C.J. p 166 note 11. 

45. S.C.—State v. Evans, 11 S.B. 697, 
83 S.C. 184. 

46. S.D.—Corpus Juris quoted In 
Patrick V. Blake, 19 N.W.2d 220, 
223, 70 S.D. 494. 

Va.—State Hospitals for the Insane 
General Board v. Robertson, 79 S. 
B. 1064, 116 Va. 627. 

47. S.D.—Corpus Juris quoted In 
Patrick v. Blake. 19 N.W.2d 220. 
223. 70 S.D. 494. 

Va.—State Hospitals for the Insane 
General Board v. Robertson, 79 S. 
B. 1064, 116 Va. 627. 

48. S.D.—Corpus Juris quoted in 
Patrick v. Blake, 19 N.W.2d 220, 
223, 70 S.D. 494. 

Va.—State Hospitals for the Insane 


General Board v. Robertson, 79 S. 
E. 1064, 116 Va. 627. 

49. S.D.—Corpus Juris quoted in 
Patrick v. Blake, 19 J^.W.2d 220, 
223, 70 S.D. 494. 

59 C.j. p 166 note 15. 

Annuity to legatee 

Until legatee’s annuity made 
charge against income of property 
bequeathed to state is satisfied, prop¬ 
erty cannot be considered as property 
“not otherwise appropriated’' by de¬ 
vise within constitutioal provision 
that property not otherwise appro¬ 
priated by devise must be added to 
common school fund.—^Bond v. State, 
16 P.2d 53. 45 Wyo. 183. 

50. Tex.—Conley v. Texsis Division 
of United Daughters of the Confed¬ 
eracy, Civ.App., 164 S.W. 24. 

69 C.J. p 166 note 17. 

51. Wis.—^Loomis v. Callahan, 220 
N.W, 816, 196 Wis. 618. 

59 C.J. p 166 note 18. 

52. Conn.—^Town of Winchester v. 
Cox, 26 A.2d 692, 129 Conn. 106. 

53. U.S.—State of Georgia v. City 

of Chattanooga, 44 S.Ct. 369, 264 
U.S. 472, 68 L.Bd. 796—Wayne 

County Court, W. Va., v. Louisa & 

.1077 


Fort Gay Bridge Co., D.C.W.Va., 46 
F.Supp. 1—^Dodgre v. Briggs, C-C. 
Ga,, 27 F. 160. 

Ky.—^Klein v. City of Louisville, 6 S. 

W.2d 1104, 224 Ey. 624. 

64b U.S.—^Dodge v. Briggs, C.C.Ga., 
27 F. 160. 

S.D.—Mettet v. City of Yankton, 26 
N.W.2d 460, 71 S.D. 436. 

Tenn.—^McLaughlin v. City of Chat¬ 
tanooga, 177 S.W.2d 823, 180 Tenn. 
638. 

55. U.S.—^Dodge v. Briggs, C.C.Ga., 
27 F. 160. 

56. U.S.—^Dodge v. Briggs, supra. 
Ga.—^Florida State Hospital for the 

Insane v. Durham Iron Co., 21 S.B. 
2d 216, 194 Ga. 350. 

Minn.—State v. City of Hudson, 42 N. 
W.2d 646, 231 Minn. 127—Corpus 
Juris cited In State ex rel. Peters 
son V. Bentley, 12 N.W.2d 347, 367, 
216 Minn. 146. 

57. N.Y.—^Burbank v. Fay, 66 N’.Y. 
67. 

68. Ala.—^In re Opinion of the Jus¬ 
tices, 41 So.2d 761, 262 Ala. 466. 
La.—^Benedict v. New Orleans, 89 
So. 793, 116 La.Ann. 646. 

Ohio.—Green v. Thomas, 176 N.B. 
226, 37 Ohio App. 489, error dis- 
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use of the state,or place its public buildings in 
the custody of trustees for it®® The maintenance 
of a public library is a proper function of the 
state.®! On the construction of a building for 
state purposes, under state authority, the state is 
not required to obtain a permit in accordance with 
the city ordinances.®^ 

Control and regulation of public buildings and 
places owned by the state are vested in the legisla¬ 
ture and its authorized agency,®® within constitu¬ 
tional limitations.®^ It is held that a state statute 
which imposes a fee for use of facilities furnished 
and maintained at public expense and exacted from 
all users alike is within the powers of the state.®® 
Under legislative authority, park commissioners 
may make regulations as to operation of automo¬ 
biles®® or boats within, or to and from, a state 
park.®7 The requiring of a permit before the erec¬ 
tion and maintenance of advertising signs in public 
parks is not an improper restriction.®® The state 


has the obligation to warn against hazards in the 
use of state parks and beaches;®® however, the 
invitation to use a state park is not an absolute one 
but is an invitation to use the facilities of the park 
in the manner in which and for the purposes for 
which they were designated and intended.^® 

State insurance. Under a statute providing for 
insurance by the state of state property on the 
certification by the insurance commissioner to the 
state treasurer of such property being insured in 
the manner specified, property as to which there 
has been no such certification is not insured."^! 

§ 106. Results of Labor of State Employees 

The results of the labor of a state employee belong 
to the state. 

The results of the labor of a state employee, while 
working in the service of the state and with its 
materials, belong to the state, and the employee 
has no title thereto.^® 


missed 177 N.B. 766, 123 Ohio St 
669. 

Autborlty of g’ovamor 

State buildingr commission cannot 
control action of governor within au¬ 
thority given him by legislature iu 
using money appropriated for con¬ 
struction of state buildings.—Chez 
ex rel. Weber College v. Utah State 
Bldg. Commission, 74 P.2d 687, 93 
Utah 538. 

Blsoretlon of oonunlssion 
While a state building commission 
has certain discretion with respect to 
time and methods of procedure, it 
cannot exercise such discretion to 
defeat expressed will and purpose 
of legislature which are the timely 
construction of buildings with state 
and federal funds, and commission 
had no discretion except to proceed 
with construction where all steps 
necessary to be done before construc¬ 
tion was commenced had been done. 
—Chez ex rel. Weber College v. Utah 
State Bldg. Commission, supra. 

59. La.—^Harris v. Dubuclet, SO La. 
Ann. 662. 

ea Tex.—Conley v. Daughters of 
the Republic, 156 S.W. 197, 106 
Tex. 80. 

59 C.J. p 166 note 27. 

6L U.S.—^Kerr v. Enoch Pratt PYee 
Library of Baltimore City, C.C.A. 
Md., 149 F.2d 212, certiorari denied 
66 S.Ct. 26, 326 U.S. 721, 90 L.Ed. 
427. 

Md.—Johnson v. Baltimore, 148 A. 
209, 158 Md. 93, 66 A.L.R. 1488. 

62. Wis.—City of Milwaukee v. Mc¬ 
Gregor, 121 N.W. 642, 140 Wis. 35, 
17 Ann.Ca8. 1002. 

63. Okl.—Lund v. Nichols, 57 P.2d 
592, 177 Okl. 65. 


Tex.—^King v. Sheppard, Civ.App., 157 
S.W.2d 682, error refused. 

59 C.J. p 186 note 28. 

64. XTxLcoxtstltutioxLal reaulresneiLts 
The state cannot impose an uncon¬ 
stitutional requirement as a condi¬ 
tion for granting a privilege, al¬ 
though the privilege is the use of 
state property.—^Danskin v. San Die¬ 
go Unified School Dish, 171 P.2d 885, 
28 Cal.2d 536. 

65. N.Y.—^Bogart v. Westchester 
County, 57 N.Y.S.2d 506, 185 Misc. 
661, affirmed 59 N.Y.S.2d 77, 270 
App.Div. 274, appeal denied 68 N.E. 
2d 36, 295 N.Y. 934, appeal dis¬ 
missed 70 N.E.2d 531, 296 N.Y. 701. 

Use of park facUittes 
Okl.—^Application of Oklahoma Plan¬ 
ning & Resources Board, 203 P.2d 
415, 201 Okl. 178. 

66. N.Y.—Commissioners of Palis¬ 
ades Interstate Park v. Lent, 147 
N.E. 228, 240 N.Y. 1. 

59 C.J. p 166 note 29. 

67. Mo.—State ex rel. Taylor v. An¬ 
derson, 242 S.W.2d 66, 362 Mo. 513. 

59 C.J. p 166 note 30. 

Bevocatioii of license 
Where rule promulgated by a state 
park board required written permis¬ 
sion for solicitation of business 
within state park, authority of hold¬ 
er of mere license or permit to con¬ 
tinue operation of boat for scenic 
cruises in state park was terminated 
by direction from superintendent of 
park Involved and chief of park sys¬ 
tem that owner of boat refrain from 
further operations.—State ex rel. 
Taylor v. Anderson, supra. 

68. N.Y.—^People v. Sterling, 13 N.Y. 
S.2d 574, 257 App.Div. 560. 
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Police power 

The preservation and regulation of 
park for resort of public for recrea¬ 
tion, pleasure, air, light, and enjoy¬ 
ment and for purpose of keeping it 
open, safe, clean and in good order 
for welfare of society are legitimate 
objects of attainment under police 
power; hence, a statute which on its 
face purports to accomplish such ob¬ 
jects is not void on its face.—People 
V. Sterling, supra. 

Statutes held not arbitrary 
N.Y.—People v. Sterling, 45 N.Y.S. 
2d 39, 267 App.Div. 9, appeal de¬ 
nied 47 N.Y.S.2d 285, 267 App.Div. 
852. 

69. N.Y.—Piche v. State, 106 N.Y.S. 
2d 437. 

Failure to warn 

Where state fails in obligation to 
warn against hazards in use of parks 
and beaches maintained by it, state 
cannot avoid responsibility for re¬ 
sulting injury to persons using such 
parks and beaches by stating that 
area was never opened to public, 
when every action of state indicates 
the contrary and public has been led 
to believe it was so opened by its 
continuous use without prohibition.— 
Piche V. State, supra. 

70. N.Y.—Pope V. State, 96 N.Y.S.2d 
708, 198 Misc. 81, affirmed 101 N.Y. 
S.2d 1020, 277 App.Dlv. 1157. 

71. Wis.—State v. Ekem, 150 N.W. 
506, 169 Wis. 819. 

72. Fla.—^In re Advisory Opinion 
to the Governor, 114 fio. 850, 94 
Fla. 967. 

59 C.J. p 166 note 38. 
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§ 107. Sales and Conveyances 

State property cannot be disposed of except by au¬ 
thority of law but, in the absence of constitutionai lim¬ 
itations, the state may convey Its property in any way 
it sees Tit. The power to dispose of state property is 
vested In the legislature. 

State property cannot be sold or disposed of ex¬ 
cept by authority of law,'^^ but, in the absence of 
constitutional limitations, the state, like any in¬ 
dividual owner of property, may convey its property 
in any way it sees and its grant may be ex¬ 
press or by necessary implication.76 The power to 
dispose of state property is vested in the legisla¬ 
ture^® which may make provision therefor by stat- 
ute,^*^ and may regulate or change at any time the 
method of disposition and the statutory provi¬ 
sions must be complied with or the sale will be 
void.^® A statute conferring on the state the gen¬ 
eral authority to sell property must be confined to 
property held in its proprietary character.®® 


The legislature may ratify an unauthorized sale,®^ 
and only the legislature can so ratify.®^ A deed 
executed by a state officer in behalf of the state, 
under authority of the legislature, is a sufficient 
conveyance of land belonging to the state,®® and a 
conveyance executed by the duly authorized officers 
passes the state’s title, although executed in the 
names of the officers and not in the name of the 
state.®^ A sale of state property by authorized offi¬ 
cers is binding on the state, although the officers re¬ 
fuse to execute the contract and the law authorizing 
the sale is afterward repealed, and the officers can 
be compelled to complete the sale.®® A state does 
not warrant the title to land which it grants,®® but 
a grantee from the state is not estopped to deny 
what the state could assert.®^ A statute authoriz¬ 
ing state officers to sell or dispose of state property 
vests no title to such property in the officers.®® 
Constitutional provisions in some states limit the 


73 . Pa.—^In re Free Library Com¬ 
mission, 37 Pa.Co. 461—Copley v. 
Stewart, 14 Pa.Dlat. & Co. 733. 

74. Cal.— Corpus Jnrls cited in 
South San Joaguln Irr. Diat. v. 
Neunilller, 42 P.2d 64, 66, 2 Cal.2d 
485. 

—Corpus Juris cited in Hushes v. 
State Board of Health, 84 S.W.2d 
62, 65, 260 Ky. 228. 

La.—State ex rel. Violet Trapping 
Co. V. Grace, 162 So. 26, 182 La. 
405 —St. Bernard Syndicate v. 
Grace, 126 So. 848, 169 La. 666— 
Martinez v. State Tax Collectors, 

7 So. 796, 42 La.Ann. 677—^Peters 
V. Twogood, App., 167 So. 206, re¬ 
hearing denied and amended 167 
So. 841—State ex rel. Huggett v. 
Montgomery, App., 167 So. 147. 

N'.D.—^Herr v. Rudolf, 26 N.W.2d 916, 
75 N.D. 91, 169 A.L.R. 1388. 

69 C.J. p 167 note 37. 

Sale or donation to TTnlted States 
A state may donate or sell its land 
to the United States government.— 
Muses V. Housing Authority of City 
& County of San Francisco, 189 P.2d 
305, 83 Cal.App.2d 489. 

Grant of title by resolve 

Me.—Cary v. Whitney, 48 Me. 516. 

Sale for cash or credit 

(1) A state may, in absence of any 
self-imposed restrictions in its con¬ 
stitution, sell and dispose of its 
property on its own terms and con¬ 
ditions, for cash or on credit.—^BJerke 
V. Arens, 281 N.W. 866, 203 Minn. 501 
—State ex rel. Equity Farms v. Hub¬ 
bard, 280 N.W. 9, 203 Minn. 111. 

(2) The state may take, hold, and 
enforce notes and obligations re¬ 
ceived from the purchasers of its 
property.—State ex rel. Equity 
Farms v. Hubbard, supra. 

75. N.J.—^Wilson v. Bast Jersey Wa¬ 
ter Co., 79 A. 440, 78 N.J.Eq. 829. 


76. Cal.—Federated Income Proper¬ 
ties V. State, 187 P.2d 460, 82 Cal. 

App.2d 893. 

59 C.J. p 167 note 89. 

Pleuaary power 

The legislature, where unrestrained 
by constitutional prohibition, has 
plenary power to convey the prop¬ 
erty of the state on such conditions 
as it sees fit, and the remedies pro¬ 
vided by statute for rescission ot 
sales on account of lesion beyond 
moiety are inapplicable to convey¬ 
ances which are made under a valid 
statute.—State v. Duhe, 9 So.2d 617, 
201 La. 192. 

77. Pa.—Bailey v. Gordon, 67 Pa. 

Dist. & Co. 411, 69 Dauph.Co. 456. 

59 C.J. p 167 note 40. 

Flatting of land 

Under statute, the state has ex¬ 
press power to plat land owned by it 
into blocks and lots and parks and 
parkways and to sell them; the only 
purpose in permitting state to plat 
such land is to permit it to sell prop¬ 
erty to its best advantage.—Okla¬ 
homa City V. State ex rel. Marland, 
145 P.2d 418, 193 Okl. 520. 

Statutes held valid 

(1) The statute creating state 
property and building commission 
and authorizing it to sell any realty 
which commission finds is not need¬ 
ed or has become unsuitable for pub¬ 
lic use.—Preston v. Clements, 232 S. 
W.2d 86, 313 Ky. 479. 

(2) The State Land Office Board 
Act, which for purpose of administra¬ 
tion of state lands acquired pursu¬ 
ant to tax sales assigned to depart¬ 
ment of conservation lands in coun¬ 
ties lying north of a certain line, and 
to state land office board lands in 
counties lying south thereof.—^Baker 
V. State Land Office Board, 293 N.W. 
763, 294 Mich. 587. 
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78. Cal.—^Mercury Herald Co. v. 
Moore, 188 P.2d 673, 22 Cal.2d 269, 
147 A.L.R. 1111—^Bray v. Jones, 129 
P.2d 367, 20 Cal.2d 858—^Buck v. 
Canty, 121 P. 924, 162 Cal. 226— 
Federated Income Properties v. 
State, 187 P.2d 460, 82 Cal.App.2d 
893. 

79. CaJ,—^People v. Chambers, 283 
P.2d 657, 37 Cal.2d 562. 

59 C.J. p 167 note 41. 

Transaction held not ‘‘saJe” vrLihln 
statute 

U.S.—^U. S. V. Certain Lands in But¬ 
ler County, Pa., C.A,Pa., 181 P.2d 
887. 

80. N.T.—^Aquino v. Riegelman, 171 
N.Y.S. 716, 104 Misc. 228, affirmed 
People ex rel. Aquino v. Riegel- 
mann, 173 N.Y.S. 917, 187 App.Div. 
896. 

Wash.—^tate v. Superior Court for 
Jefferson County, 167 P. 1097, 91 
Wash. 454. 

81. Colo.—Miller v. Limon Nat 
Bank, 296 P. 796, 88 Colo. 373. 

Minn.—State v. Torinus, 49 N.W. 269, 

26 Minn. 1, 37 Am.R. 395. 

82. Mo.—State v. State Bank, 45 Mo. 
628. 

83. U.S.—^Dodge V. Briggs, C.C.Ga., 

27 F. 160. 

84. U.S.—Sheets v. Selden, Ind., 2 
Wall. 177, 17 L.Ed. 822. 

59 C.J. p 167 note 46. 

85. Ky.—^Baldwin v. Commonwealth, 
11 Bush 417. 

86. Tenn.—State v. Crutchfield, 3 
Head 113. 

87. N.C.—Candler v. Lunsford, 20 N. 
C. 407. 

88. Ark.—^Bartlett v. Crawford, 86 
Ark. 637. 
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power to dispose of state property, and an attempt 
to grant interests or transfer property contrary 
thereto is ineffectual!.*^ Most generally the consti¬ 
tutional limitations on the power of disposition pro¬ 
hibit the gift or donation of state property to an 
individual, association, or corporation.*® Whether 
a particular act or transaction is a gift or donation 
within the limitation may depend on whether it is 
for a public or private purpose.*^ Prohibition of 
grants of state property to persons or corporations 
does not, however, prohibit the state from changing 
the destination of particular public property** or 
from intrusting its administration to the municipal 
corporation within the limits of which it lies.** 


Property the entire title to which has been conveyed* 
away by the state prior to the adoption of the con¬ 
stitution does not come within the constitutionaF 
prohibition against donation,*4 and a statute which* 
merely perfects or clarifies a possible defect in the 
evidence of a g^ant by a state to a poilitical sub¬ 
division is not unconstitutional as purporting to 
grant state property.*® 

In the absence of constitutional or statutory au¬ 
thority a state oflScial has no right to dispose of 
state property by means of a trade or exchange,** 

Construction of state grants. Grants by the state 
as proprietor and on valuable consideration are 
construed favorably to the patentee,**^ but g^atui- 


89- N-D.—Herr v. Rudolf. 25 N.W.2d 
916, 75 N.D. 91, 169 A.Ii.R. 1388. 

59 C.J. p 167 note 53. 

Restrictions as to price 
Where the power to authorize tak- 
insr of land for purposes of provid- 
ingr houslnsr for veterans is not de¬ 
rived from a certain article of the 
state constitution, the exercise of 
such power is not limited by provi¬ 
sion of such article ''that this amend¬ 
ment shall not be deemed to au¬ 
thorize the sale of such land or build- 
ingrs at less than the cost thereof.**— 
In re Opinion of the Justices, 73 K. 
R2d 886, 321 Mass. 766. 

90- Miss.—State v. Southern Pine 
Co.. 38 So.2d 442, 205 Miss. 80. 

N’.J.—Wilentz v. Hendrickson, 38 A. 
2d 366, 133 N.J.Eq. 447, affirmed 88 
A.2d 199, 135 N.J.Eq. 244—In re 
Voorhees’ Estate, 196 A. 365, 128 N. 
J.Eq. 142. 

Donation 

A "donation** within meaning: of 
constitutional provision that lands 
belonging to, or under control of the 
state, shall never be "donated** is an 
act or contract by which one volun¬ 
tarily transfers the title to a thin g 
owned to another, without any con¬ 
sideration, as a free gift—State v. 
Southern Pine Co., 38 So.2d 442, 205 
Miss. 80. 

Acts ox transactions Invalid or pro- 
hibitad 

(1) A statute providing that lands 
struck off to the state at a sale for 
delinquent taxes should, on specified 
conditions, be returned to the prior 
owners is unconstitutional as a dona¬ 
tion of land, belonging to the state, to 
private individuals.—^Wlnton v. Day, 
49 So. 264, 96 Miss. 1. 

<2) Other cases 59 C.J. p 167 note 
58 [a] (l)-(5). 

Acts or transactions not invalid or 
prohibited 

(1) Contract giving purchaser of 
irrigation district’s lands taken over 
for payment of assessments the dis¬ 
tricts share of rice crop in considera¬ 


tion of purchaser’s pajrment of wa¬ 
ter charges.—^Baber v. Compton-Del- 
evan Irr. Dlst., 166 P.2d 36, 68 Cal. 
App.2d 131. 

(2) Dedication or setting aside of 
property for public use.—^Emery v. 
Orleans Levee Board, 21 So.2d 418, 
207 La. 386, certiorari denied 65 S.Ct 
1572, 325 U.S. 879, 89 L.Ed. 1996. 

(8) Gift by the state of its land to 
a city and county.—^McGinn v. State 
Board of Harbor Com*rs, 299 P. 100, 
113 Cal.App. 695. 

(4) Grant of land for construction 
of canal, and contract incorporated 
in statute which relieved successor 
of grantee from performance of cov¬ 
enants of gnrant, where under terms 
of grant and contract state received 
electric power of substantial value, 
and the benefit of moneys expended 
by grantee in construction and main¬ 
tenance of distribution lines, and 
generating and property taxes, and 
would continue to receive such bene¬ 
fits In perpetuity.—State v. Broad 
River Power Co., 181 S.E. 41, 177 8. 
C. 240. 

(5) Plan for erection of a state of¬ 
fice building by public corporation 
and leasing of building to state on 
an annual basis.—^In re Opinion of 
the Justices, 41 So.2d 761, 252 Ala. 
465. 

(6) Proposed conveyance by state 
of uncompleted coliseum building and 
lands on which constructed to pro¬ 
posed public corporation to be creat¬ 
ed for completion and equipment of 
building would not violate constitu¬ 
tional provision prohibiting donation 
of state lands to private corporations. 
—^In re Opinion of the Justices, 54 So. 
2d 68, 256 Ala, 170. 

(7) Sale to city by state of realty 
which had been acquired by the state 
by tax deeds, and which was located 
in a distressed assessment district, 
for sum of one dollar a parcel for 
purpose of restoring realty to the 
tax rolls.—^Federated Income Proper¬ 
ties V. State, 187 P.2d 460, 82 Cal. 
App.2d 893. 


(8) Statute providing that where- 
tax sales to state are void, land com¬ 
missioner, with approval of attorney- 
general, is authorized to strike lands 
from list of lands sold to the state 
for delinquent taxes.—State v. South¬ 
ern Pine Co., 38 So.2d 442, 205 Miss. 
80. 

(9) Statute which provides for the* 
sale of land for delinquent taxes to* 
private corporations or individuals. 
—^Hart V. Backstrom, 118 So. 898,. 
148 Miss. 18. 

(10) Other cases 69 C.J. p 167 notes 
63 [a] (6)-(10). 

IQidireet benefits 

Indirect benefits expected to result 
from improvement of land granted by- 
state by way of promotion of public- 
convenience, increase in value of ad¬ 
jacent property, and taxes to be paid 
on improvements, are sufficient to- 
keep such grant from amounting to- 
donation within constitutional in¬ 
hibition.—State V. Broad River Pow¬ 
er Co., 181 S.B. 41, 177 S.a 240. 

91- CaL—Alameda County v. Jans- - 
sen, 106 P.2d 11, 16 CaL2d 276, 130 - 
A.L.R. 1141—Shean v. Edmonds, 
200 P.2d 879, 89 CaLApp.2d 315. 

92- La.—Saucier v. New Orleans, 48 - 
So. 999, 119 La. 179. 

93. La.—Saucier v. New Orleans, su- - 
pra. 

94. S.C.—State v. Broad River Pow- * 
er Co., 181 S.H. 41, 177 S.C. 240. 

95. La.—^Beumett v. State Mineral < 
Board, 192 So. 701, 193 La. 1065. 

86. Motor vehiolas 
State officers have no right, in ab¬ 
sence of constitutional or statutory - 
authority, to dispose of automobiles . 
belonging to state by exchanging 
them in part payment for new auto¬ 
mobiles.—^Taylor v. Balderston, 68 
P.2d 761, 67 Idaho 771. 

97. N.T.—^Hydraulic Race Co. v. _ 
Greene, 245 N.T.S. 444, 230 App.Dlv. 
874. 
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tous grants are construed against him.®® A grant 
•dedicating state property for a particular use or 
purpose with a proviso that, on abandonment of 
the use of such property for a specified time, the 
title to such property should revert to the state con- 
•stituted a grant of an estate in fee simple de¬ 
feasible, with a limitation on its use,®® It is held 
that public officials are not to be charged with im¬ 
providence in giving away the resources of the state 
sunless such construction of their acts is reasonably 
necessary.! 

Revocation, Grants made on valuable considera¬ 
tion which the state retains are not revocable.^ 

Breach of condition subsequentj where the com¬ 
monwealth is the grantor, can be taken advantage 
•of only by judicial proceedings, or by a legislative 
declaration of forfeiture.® 

Remedies of purchaser, A purchaser of property 
from the state may not recover back the purchase 
money paid or money paid for taxes and improve¬ 
ments on the ground tliat the conveyance was 
•defective where payments were made without du¬ 
ress, fraud, or imposition, and with full knowledge 
of all the facts,^ or where he has failed to avail 
himself of the possibility of having the defect cor¬ 
rected.® 

Lease of state property. Under statutory provi¬ 


sions so authorizing and on compliance with their 
requirements, state property validly may be leased.® 

Loss or abandonment. It has been held that 
property owned by a state is held in trust for the 
people of the state and may not be lost or abandoned 
through the negligence of its oflScers or agents.^ 

§ 108. Indebtedness to State 

The state can direct any constitutional method for 
the collection of its obligations. 

The state can direct any constitutional method for 
the collection of its obligations.® 

§ 109. -Interest 

Debts due a state bear interest on the same princi¬ 
ples as debts due a private creditor. 

Debts due a state bear interest on the same 
principles as debts due a private creditor.® 

I 110. -Priority of State as Creditor 

In some states it Is held that by the common lavr 
the state, as sovereign, is entitled to preference as cred¬ 
itor, although in other states It is held that no such 
priority exists unless secured by state constitution or 
statute. 

The state has general power to create a lien for 
debts owed to it,!® and in some states it is held that 
by the common law the state, as sovereign, is en¬ 
titled to preference as creditor,!! in order to protect 


'98. N.T.—Hydraulic Race Co. v. 
Greene, supra. 

■99. Neb.—State ex reL Hunter v. 
Home Savings & Loan Ass'n of 
Lincoln, 288 iM.W. 691, 137 Neb. 
231. 

1. N.T.—Hydraulic Race Co. v. 
Greene, 233 N.Y.S. 49, 133 Misc. 
410, reversed on other grounds 246 
N.Y.S. 444, 230 App.Div. 374, af¬ 
firmed 178 NJ3. 786, 257 N.T. 540. 

•U, Ohio.—Cleveland Terminal & V. 
R. Co. V. State, 97 N.E. 967, 85 
Ohio St. 251, 39 L.R.A.,N.S., 1219, 
•3. Mass.—Jackson v. Revere Sugar 
Refinery, 142 N.B. 909, 247 Mass. 
483. 

•4. Tex.—State v. Perlstein, Civ.App., 
79 S.W.2d 143, error dismissed. 

:5. Tex.—State v. Perlstein, supra. 

-e. CaL—Dean v. Kuchel, 218 P.2d 
521, 35 Cal.2d 444. 

Ohio.—State v. Miller, 34 N.B.2d 573, 
66 Ohio App. 449. 

Xease held valid 

Utah.—^Thomas v. Daughters of Utah 
Pioneers, 197 P.2d 477, 114 Utah 
108, appeal denied 69 S.Ct. 739, 836 
U.S. 930, 93 L.Ed. 1090. 

SexLtal in publlo hoiudng project 
The authority conferred on hous¬ 
ing commissioner with reepect to 


rental of space in emergency housing 
project is merely permissive.—^Ros¬ 
enthal V. Stichman, 82 N.T.S.2d 22, 
affirmed 81 N.T.S.2d 147, 274 App.Div. 
804, appeal denied 82 N.Y.S.2d 925, 
274 App.Div. 863. 

7. CaL—^Bartholomew v. Stahell, 
195 P.2d 824, 86 Cal.App.2d 844. 

8. U.S.—^In re Wm. Akers, Jr., Co., 
C.C.A.Pa., 121 F.2d 846, 185 A.Li.R. 
1603. 

9. Pa.—Commonwealth v. Cooke, 50 
Pa. 201. 

Tex.—Chevallier v. State, 10 Tex. 
315. 

10. U.S.—Lyford v. State of New 
York, C.aA.N.Y., 140 P.2d 840, cer¬ 
tiorari denied 65 S.Ct. 41, 323 U.S. 
714, 89 L.Ed. 574, certiorari denied 
66 S.Ct 808, 327 U.S. 788, 90 L.Ed. 
1015. 

11. Ala.—Conecuh County v. Peo¬ 
ple's Bank of Evergreen, 161 So. 
615, 230 Ala. 457—^Montgomery v. 
State, 168 So. 394, 228 Ala. 296— 
Montgomery v. Sparks, 142 So. 769, 
225 Ala. 843—Green v. City ot 
Homewood, 131 So. 897, 222 Ala. 
225. 

Pla.—Fidelity & Deposit Co. of Mary¬ 
land V. Sholtz for Use of Duval 
County, 168 So. 26, 123 Fla. 837. 
IIL—'American Legion Post No, 279 
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V. Barrett, 20 N.B.2d 48, 871 HL 78 
—^People ex rel. Barrett v. Oregon 
State Sav. Bank, 192 N.E. 680, 357 

Ill. 545—^People v. West Englewood 
Bank, 187 N.E. 526, 353 Ill. 461— 
People V. Marion Trust & Savings 
Bank, 179 N.E. 893, 847 IIL 446— 
People V. Bank of Chebanse, 172 N. 
E. 50, 840 Ill. 124—^People ex rel. 
Nelson v. Chicago Lawn State 
Bank, 28 N.E.2d 294, 806 IlLApp. 
107. 

N.Y.—^In re Lincoln Chair & Novelty 
Co., 9 N.B.2d 7, 274 N.Y. 363—In re 
Atlas Television Co., 6 N.E.2d 94, 
273 N.Y. 61—Smith v. Meader Pen 
Corp., 8 N.Y.S.2d 39, 255 AppJDiv. 
397—^In re Franklin Auto Supply 
Co., 84 N.Y.S.2d 540, 193 Misc. 667 
—^Balsam v. Kue Products Corpo 
53 N.Y.S.2d 860, 184 Misc. 207— 
In re Cooke's Estate, 47 N.Y.S.2d 
844, 181 Misc. 748—In re Lehrer- 
Howard, Inc., 44 N.Y.S.2d 494, 181 
Misc. 688—Commissioners of State 
Ins. Fund v. Dinowitz, 39 N.Y.S.2d 
84, 179 Misc. 278—Klinghoffer v. 
Peter’s Ridgewood, Inc., Ill N.Y.S. 
2d 290. 

Pa.—Blue BaU Nat Bank v. Diller, 
58 Pa.Dist & Co. 446—In re Betz, 
52 Pa.Dist & Co. 344. 

S.D.—State v. Soo Oil Co., 252 N.W. 
494, 62 S.D. 199. 
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the public revenues, to insure against loss of gov¬ 
ernmental moneys, to meet the expenses of the 
government, and to discharge public debts and ob¬ 
ligations of the state and this prerogative is 
within the general reservation of powers to the 
states in the federal Constitution.^^ In other juris¬ 
dictions, however, it has been held that no such 
priority exists unless secured by the state constitu¬ 
tion or statute,!^ and, where created or controlled 
by statute, the provisions thereof must be complied 
with in order to create and preserve the lien.^® 

The right of the state to a priority may be de¬ 
feated by the appointment of a receiver for an in¬ 
solvent corporation,16 in the absence of legislation 


to the contrary, which the state may enact,!^ or by 
the debtor being divested of title with title vesting 
in another;!6 and the state may waive its rights.!^ 
The principle of priority has been held not to apply 
to the proceeds of an officiail bond given as public 
security as required by statute,^® or where the debt 
arises out of the state’s engaging in extragovem- 
mental activities in competition with others.21 

Political subdivisions of the state have been held 
not entitled to the sovereign’s right to preference,22 
although it has been held otherwise where the sub¬ 
division is acting in the performance of a gov- 
enunental or sovereign function as distinguished 
from a private or corporate function.28 


Tex.—Shaw v. U. S. Fidelity & Guar¬ 
anty Co., Com.App., 48 S.W.Sd 974, 
83 A.L.R. 113. 

59 C.J. p 168 note 65. 

Basis of rlglit 

The preference right of the state 
to priority in payment out of the ef¬ 
fects of an insolvent debtor is based 
on the common law and became part 
of the law of the state through the 
adoption of the common law. 

U.S.—^In re New York, O. & W. Ry. 

Co., D.aN.T., 69 F.Supp. 866. 

N.Y.—^In re Gruner, 68 N.B.2d 614, 
296 N.Y. 610, 167 A.L.R. 628, re¬ 
argument denied 69 N.E.2d 822, 296 
N.Y. 668. 

Va.—^U. S. Fidelity & Guaranty Co. v. 
Carter, 170 S.B. 764, 161 Va. 381, 
90 A.L.R. 191. 

69 G.J. p 168 note 65 [d]. 

Benefit of public 

The preference or priority of state 
in payment of debts thereto out of 
debtoTr*s property is for public benefit, 
and duty devolves on courts to ob¬ 
serve rather than destroy It, in ab¬ 
sence of statutory provision clearly 
manifesting legislative intent to ab¬ 
dicate such sovereign prerogative.— 
Lyman v. Division of Old Age Assist¬ 
ance, Department of Public Welfare, 
26 N.B.2d 49, 373 Ill. 27. 

Fxlozity between state political 
subdivisions 

Pa.—In re Klrwan's Estate, 46 Sch. 
Leg.Reg. 79—^In re Higgins* Estate, 
Com.PL, 9 Sch.Leg.Reg. 63. 

ZfiqLUlxy by court as to priority 
Court has Jurisdiction to Inquire 
into existence or extent of state’s 
right to priority of payment over 
other creditors.—Ghlngher v. Pear¬ 
son, 168 A. 105, 165 Md. 273. 

12. U.S.—City of Lincoln v. Rick¬ 
etts, C.C.A.Neb., 84 P.2d 796. 

N.Y.—^In re Lloyds Ins. Co. of Amer¬ 
ica, 6 N.Y.S.2d 112, 264 App.Div. 
844, reversed on other grounds 22 
N.E.2d 830, 281 N.Y. 176—In re 
General Indem. Corp. of America, 
296 N.Y.S. 981, 261 App.Div. 236, 
affirmed In re Liquidation of Gen¬ 


eral Indem. Corp. of America^ 11 
N.E.2d 784, 276 N.Y. 616. 

Test of right of state 
Test of right of state to preference 
over other creditors is necessity of 
conserving public funds for the car¬ 
rying on of governmental undertak¬ 
ings.—^Williams v. State, for Use and 
Benefit of Pickens County, 161 So. 
607, 230 Ala. 896, followed in Wil¬ 
liams V. State, for Use of Colbert 
County, 162 So. 921, 230 Ala. 701. 

13. Or.—^U. S. Fidelity & Guaranty 
Co. V. Bramwell, 217 P. 332, 108 Or. 
261, 32 A.L.R. 829. 

14. Miss.—^Potter v. Fidelity, etc., 
Co., 68 So. 713, 714, 101 Miss. 823. 

69 C.J. p 169 note 67. 

15. Conditioiis precedent 
Settlement of an account by the 

auditor general or other appropriate 
officer creates a lien in favor of the 
commonwealth only to the extent 
provided by acts of the legislature, 
which govern also the preservation 
or loss of such a lien; and, where 
the statute requires a settlement by 
the department of revenue as a con¬ 
dition precedent to creation of a 
lien, entry of Judgment by confes¬ 
sion and assessment of damages in 
favor of the commonwealth, in the 
office of a prothonotary, is not a com¬ 
pliance with the statute.—^Petition 
of Frola, 62 PaDist. & Co. 867. 
ConstructiozL of statutory tearm "set¬ 
tled” 

The word •’settled,” as used In 
statute providing that state taxes, 
bonus, penalties, and '*public ac¬ 
counts settled” shall be a first Hen 
on the taxpayer's property, appUes 
not only to “public accounts” but 
also to the taxes, bonus. Interest, and 
penalties.—Commonwealth v. Comer 
Realty Co., 45 PaDist & Co. 199. 
Claim held not "public accouLt” 

A claim or Judgment by the com¬ 
monwealth against a recipient of 
public assistance, arising from entry 
of Judgment on a bond, does not com¬ 
prise a pubUc account within the 
contemplation of a statute provid- 
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ing for the priority of such accounts 
as Hens.—^Petition of Frola, 52 Pa 
Dist. & Co. 357. 

16. Wash.—State v. Carlyon, 7 P.2d 
672, 166 Wash. 498. 

69 C.J. p 169 note 69. 

17. Wash.—State v. Carlyon, supra. 

18. Ill.—^People V. Waukegan State 
Bank, 184 N.B. 811, 361 Ill. 648. 

Md.—Ghingher v. Pearson, 168 A. 105, 
166 Md. 278—^Public Indemnity Co. 
V. Page, 166 A. 791, 161 Md. 239. 
N.Y.—^In re Gruner, 68 N.E.2d 614, 
296 N.Y. 510, 167 A.L.R. 628, rear¬ 
gument denied 69 N.E.2d 822, 296 
N.Y. 668—^B\)rt Washington Auto. 
Club V. S. G. e. Garage Co., 40 N. 
Y.S.2d 684, 180 Misc. 104, reversed 
on other grounds Murphy v. Port 
Washington Auto. Club, 44 N.Y.S. 
2d 837, 180 Misc. 1063. 

At common law 

Crown's right to priority against 
its debtor's property attached only 
on seizure under, or enforcement of. 
Crown's writ of extent, which was 
summary writ in nature of execu¬ 
tion, and was lost on debtor's trans¬ 
fer of property to another before 
Crown enforced its prerogative right 
by such writ—Smith v. Toman, 14 
N.B.2d 478, 368 lU. 414, 118 A.L.R 
924. 

19. Ala.—Conecuh County v. Peo¬ 
ple's Bank of Evergreen, 161 So. 
616, 230 Ala 457. 

Conn.—^Bassett v. City Bank A Trust 
Co., 161 A. 852, 116 Conn. 393. 

69 C.J. p 169 note 70. 

20. Ala—State v. Alabama Power 
Co., 162 So. 110, 230 Ala 615. 

21. N.Y.—^In re Stewart's Will, 109 
N.Y.S.2d 609. 

22. Md.—^Frederick County Com'rs v. 

, Page, 164 A. 182, 163 Md. 619. 

In re Lloyds Ina Co. of Amer- 
I Ica, 5 N.Y.S.2d 112, 254 App.Div. 
844, reversed on other grounds 22 
N,B.2d 330, 281 N.Y. 176. 

23. N.Y.—^In re Rockaway Paint 
Centre, 291 N.Y.S. 341, 249 App. 
Div. 66—^In re General Assignment 
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Antecedent liens. The state’s right of priority is 
subject to an antecedent lien of a creditor.®* 

Assignment of right. The state’s common-law 
right of preference as a creditor is not so inherent 
or exclusive in the state as a sovereignty that it 
cannot be assigned,®® but express legislative sanc¬ 
tion is necessary to effect the transfer,®® and this 
may be given only to serve the interests of all the 
people.®^ 


§ 111. -Settlement or Release 

A state legislature may release a debt due to the 
state unless such release Is prohibited by the constitu¬ 
tion. 

Except so far as restrained by its constitution, a 
state has power through its agents to make an 
amicable settlement or adjustment with its debt¬ 
ors,28 and the legislature may release a debt due to 
the state,28 unless release, remittance, postponement, 
or diminution of obligation is prohibited by con¬ 
stitutional provisions.88 Such a prohibition applies 


for Benefit of Creditors of Paris 
Shoe Co., 2 KY.S.Sd 451, 166 Misc. 
394, 897. 

34. N.T.—WItaa v. Carlson, 110 N. 
T.S.2d 669, 201 Misc. 201—In re 
General Assignment for Benefit of 
Creditors of Paris Shoe Co., 2 N. 
Y.S.2d 451, 165 Misc. 894, 397. 
S.D.—State v. Soo Oil Co., 252 N.W. 
494, 62 S.D. 199. 

Wis.—^FUlton V. First Volunteer Co. 
of Oconto, 286 N.W. 120, 204 Wls. 
355. 

59 C.J. p 169 note 71. 

Peterm3natt,oii of priority 

Under statute providing that, oth¬ 
er things being equal, liens on same 
property should have priority accord¬ 
ing to time of their creation, the 
question of priority of Uens against 
same realty held by state is deter¬ 
mined by time of creation thereof, 
unless otherwise provided by stat¬ 
ute.—State V. Divide County, 283 N. 
W. 184, 68 N.D. 708. 

Creation of antecedent lien 
The service of third party subpoe¬ 
na created no lien on Judgment debt- 
tor’s fund in the bank as against 
claim of state.—^Murphy v. Port 
Washington Auto. Club, 44 N.Y.S.2d 
837, 180 Misc. 1063. 

XiOBS of priority 

Where city accepted a deed to 
realty under the Impression that 
there were no liens or Incumbrances 
on it except city taxes, although the 
state comptroller’s lien was on rec¬ 
ord, and on discovery of the error 
the city revoked the cancellation of 
taxes and transfer of tax lien and 
brought action to foreclose lien, the 
error in first accepting deed did not 
make the comptroller’s subordinate 
lien a first lien on the property.—City 
of New York v. Comptroller of State, 
54 N.Y.S.2d 63. 

as. N.Y.—U. S. Fidelity & Guaranty 
Co. V. Borough Bank of Brooklyn, 
146 N.Y.S. 870, 161 App.Dlv. 479, 
aflirmed 107 N.B. 1086, 213 N.Y. 
628. 

26. U.S.—^In re Newland, D.C.Pa., 82 
F.Supp. 592, affirmed, C.CAl., 115 
« F.2d 165. 

Pa.—^In re South Philadelphia State 
Bank’s Insolvency, 145 A. 620, 295 
PSi. 433« , . • •' 


27. Pa.—^In re South Philadelphia 
State Bank’s Insolvency, supra. 

28. Pa.—^Franklin v. Hammond, 45 
Pa, 607. 

29. Arlz.—^Ross v. Cochise County, 

• 177 P. 931, 932, 20 Ariz. 167. 

59 C.J. p 169 note 76. 

30. Ala—«mlth v. Hall, 86 So. 2d 
354, 83 AlaApp, 554, affirmed 36 
So.2d 367, 251 Ala 44. 

Ill.—^People ex rel. Ames v. Marx, 18 
N.E.2d 916, 370 Ill. 264. 

La—State v. Great Atlantic & Pa¬ 
cific Tea Co., 183 So. 219, 190 La 
925, certiorari denied Great Atlan¬ 
tic & Pacific Tea Co. v. State of 
Louisiana 59 S.Ct. 108, 805 U.S. 
637, 83 L.Ed. 410. 

69 C.J. p 169 note 77. 

Constmotloa 

The constitutional provision that 
no obligation or liability held or 
owned by the state shall be remit¬ 
ted, released, diminished, or extin¬ 
guished except by payment must be 
construed in harmony with other 
constitutional legislative powers.—^In 
re Opinions of the Justices, 175 So. 
690, 234 Ala 358. 

Purpose 

The section of the constitution pro¬ 
viding that the legislature shall have 
no power to release or extinguish, or 
to authorize the releasing or extin¬ 
guishing of, in whole or in part, the 
Indebtedness, liabilities, or obliga¬ 
tions of any corporation or individual 
to the state was intended to insure 
equality and uniformity in the col¬ 
lection of taxes.—State ex reL Thar- 
el V. Board of Com’rs of Creek Coun¬ 
ty, 107 P.2d 542, 188 OkL 184. 

Tax Is "llabUity” within constitu¬ 
tional provision that no ’‘liability" 
owned by state shall be released, 
postponed, or diminished by legisla¬ 
tive assembly.—State ex rel. Spar¬ 
ling V. Batsman, 44 P.2d 747, 99 Mont. 
52L 

S1»tut6s held Invalid 

(1) Statute extinguishing all tax 
and assessment liens on confirmation 
of sale for delinquent ad valorem 
taxes and assessments for street im¬ 
provements in cities and toWns.— 
Clark V. Webster Townslte Co., 78 
P.2d 390, 182 Okl. 445. 
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I (2) Statute authorizing the board 
of county commissioners to reassess 
property taxed ad valorem for a cer¬ 
tain year and prior years.—^Peterson 
V. Roberts, 100 P.2d 431, 186 Okl. 496 
—^Ivester v. State ex rel. Gillum, 83 
P.2d 198, 183 Okl. 619. 

(3) Statute which waives the right 
of the state to a tax which has vest¬ 
ed and accrued by the taking place 
of a taxable transfer.—State Tax 
Commission v. Nettleton’s Ex’r., 11 
S.W.2d 84. 226 Ky. 393—61 C.J. p 
1617 note 20. 

(4> Other cases 59 C.J. p 169 note 
77 [a]. 

Statutes held not Invalid 

(1) Statute which provides for de¬ 
termining the true amount of unem¬ 
ployment contributions due and re¬ 
fund of excess collected.—Depart¬ 
ment of Indus. Relations v. West 
Boylston Mfg. Co., 42 So.2d 787, 253 
Ala. 67. 

(2) Statute relating to confirming 
of title based on tax forfeited land 
patent—State v. Roell, 7 So.2d 867, 
192 Miss. 873. 

(3) Statute giving former owner 
preferential right to purchase tax 
acquired property from county.— 
Blackford v. Judith Basin County, 
98 P.2d 872, 109 Mont 678, 126 A.L. 
R. 639. 

(4) Statute providing for refund¬ 
ing of penalties accrued on ad valor¬ 
em taxes.—City of McAlester v. 
Jones, 72 P.2d 371, 181 Okl. 77. 

(5) Statute providing for redemp¬ 
tion within specified period of real 
estate sold to county for taxes with¬ 
out pasonent of peimlty or interest— 
State ex rel. Sparling v. Hltsman, 44 
P.2d 747, 99 Mont 621. 

,(6) Statute providing for recon¬ 
veyance by county commissioners by 
quitclaim deed to former owners of 
land acquired by county in tax pro¬ 
ceedings without payment of inter¬ 
est and penalties for years prior to a 
certain year.—^Read v. Jerauld Coun¬ 
ty, 17 N.W.2d 269, 70 S.D. 298. 

(7) Statute authorizing state land 
commissioner to direct county treas¬ 
urer to cancel taxes on land which 
had reverted to state, which could be 
construed to mean only the ccmcella- 
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whether the liability is due or not, if it is fixed, 
but does not apply to an indebtedness or obligation 
which is not an indebtedness, obligation, or liability 
to the state.32 It is not, however, intended to em¬ 
brace a release of claims doubtfui or hazardous 
which the state might hold against a corporation 
or individual,33 and so claims which are unliqui¬ 
dated and uncertain in amount may be compromised 
by the state at any time before final judgment.®^ 
A judgment in which is merged an obligation to the 
state growing out of a transaction in which the 
state acted in a sovereign capacity may not be re¬ 
leased otherwise than by payment,35 and a release 
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of such a judgment should be expunged in an ap¬ 
propriate proceeding therefor.33 

A proposal to demand payment from an obligor 
and his surety and subrogate the surety to the state’s 
right against the obligor would not be a prohibited 
release of the obligation ;37 nor does the consti¬ 
tutional provision prevent the sale of iland on which 
the state has a lien unless the sale will bring a 
price sufficient to pay the entire obligation.33 A 
constitutional prohibition against release from any 
debt or liability due the state does not apply to 
remedies invoked to enforce such debts or liabili¬ 
ties.®® 


STATES 


IV. CONTRACTS 


§ 112. Power to Contract 

The state has the power to contract. 


I Tlie state bas flie power to contra«L<® Thus, a 
{ state may contract with an individual or with an- 


tlon or the lien against the land.— 
Christofferson v. Chouteau County, 
74 P.2a 427, 105 Mont. 677. 

(8) Statute providing that tax cer¬ 
tificate showing pasrment of all taxes 
shall be conclusive evidence of full 
payment of all taxes.—Amerada Pe¬ 
troleum Corp. V. 1010.61 Acres of 
Land, More or Less, Situated in Har¬ 
ris County, C.C.A.Tex., 146 F.2d 99. 

(9) Section of the intangible tax 
law providing that omitted intangi¬ 
ble property may not, after a certain 
date, be assessed for taxes for a cer¬ 
tain year and prior years, and pro¬ 
hibiting the employment of tax fer¬ 
rets for discovering or assessing 
omitted intangible property for such 
year or prior years.—^Love v. Silver- 
thorn, 101 P.2d 264, 187 OkL 114, 129 
A.L.R. 676. 

(10) Statute allowing statute of 
(imitations to be pleaded against col¬ 
lection of school taxes.—San Bassett 
Lumber Co. v. City of Houston, 198 

S.W.2d 879, 145 Tex. 492. 

(11) Statutory provision authoriz¬ 
ing state board of mineral develop¬ 
ment to modify or revise existing oil 
and gas leases covering river beds, by 
reducing, within limitations, royalties 
payable to state.—^Rhoads Drilling 
Go. V. Allred, 70 S.W.2d 576, 123 Tex. 
229. 

(12) Statute suspending all obliga¬ 
tions imposed by mineral leases ex¬ 
ecuted by state during period they 
are in litigation relating to authority 
of state to lease the lands covered 
thereby.—Ohio OH Co. v. GUes, 285 
S.W.2d 680, 149 Tex. 532. 

(13) Statutes relieving oil lessees 
from obligation to pay state annual¬ 
ly two dollars per acre for use of 
university lands where lessees from 
-^hom pasrment was sought had not 
acquired leases until after enact¬ 
ment of the statutes.—State v. Tide¬ 


water Associated Oil Co., Tex.Civ. 
App., 159 S.W.2d 192, error refused. 

(14) Other cases. 

59 C.J. p 169 note 77 [a]. 

31. Ala.—State ▼. Alabama Educa¬ 
tional Foundation, 168 So. 627, 231 
Ala. 11. 

33. Xndehteduess to state fimd 
Indebtedness to state insurance 

fund, consisting of premiums and 
penalties paid by employers, main¬ 
tained for purpose of insuring em¬ 
ployers against liability for compen¬ 
sation and of assuring the compen¬ 
sation, provided by compensation 
statute to persons entitled thereto, 
was not '‘indebtedness to state or any 
municipality thereof** within consti¬ 
tution prohibiting lesdslature from 
releasing or extinguishing indebted¬ 
ness of any corporation or person to 
state, or to any municipality there¬ 
of.—Chez V. Industrial Commission 
of Utah, 62 P.2d 549, 90 Utah 447, 108 
A.L.R. 866. 

83. HL—Burr v. Carbondale, 76 HI. 
455. 

34. Ala.—State ex reL C^armichael 
V. Jones, 41 So.2d 280, 252 AlA 479. 

Ky.—Steele v. Taylor, for Use and 
Benefit of Laurel County, 118 S.W. 
2d 423, 272 Ky. IL 
Wyo.—State v. Young, 7 F.2d 216, 
44 Wyo. 6, 81 A.L.R. 114. 

69 C.J. p 170 note 79. 

Obligation to state held not definite 
and certain 

Wyo.—State v. Young, supra. 
Consideration for compromise 
In order to be sulBcient as consid¬ 
eration for compromise, controversy 
must be bona fide and concern doubt¬ 
ful matters.—State v. Young, supra. 

35. OkL—State ex rel. State Com*rs 

of Land Office v. Weems, 168 P.2d 
629, 197 Okl. 106. | 

1084 


88. Old.—State ex reL State Corners 
of Land Office v. Weems, supra. 

87. U.S.—Stewart v. National Sure¬ 
ty Co., D.(LPa., 1 F.Supp. 972. 

Pasrment in full necessary 
Where surety on official bond of 
county tax collector paid only face 
amount of his bond on discovery of 
defalcations in excess of face amount 
of the bond, an attempted assignment 
by state and Its agencies to surety 
of its rights to recover defalcations 
would constitute an unauthorized re¬ 
mission of an obligation or liability 
due state and its subdivisions.—Na¬ 
tional Sur. Corp. v. Cherokee County 
Bank, Centre, D.C.Ala., 67 F.Supp. 
870. 

88. Wyo.—^Blg Bend Drainage Dist. 

T. State, 60 P.2d 815, 50 Wyo. 242. 

88. W.Va.—State ex reL Alderson v. 
Holbert, 66 S.E.2d 114, 138 W.Va. 
887. 

40. Ala.—State v. Inman, 196 So. 
448, 239 Ala. 848. 

Tex.—Texas Nat * Guard Armory 
Board V. McCraw, 126 S.W.2d 627, 
132 Tex. 618. 

69 aj. p 170 note 80. 

Bssenoe of zovereigiLty 
It is of the essence of sovereignty 
to be able to make contracts and 
grive consents bearing on the exer¬ 
tion of governmental power.—^U. S. v. 
Bekins, C^, 58 S.C^t 811, 804 U.S. 
27, 82 L.Ed. 1137, rehearing denied 

U. 6. V. Bekins, 68 S.Ct 1048, 804 U. 
S. 689, 82 L.Ed. 1649, €Uid Lindsay- 
Strathmore Irr. Dist v. Bekins, 68 
S.Ct 1044, 804 U.S. 689, 82 L.Ed. 
1549. 

She power to legislato carries 
with it the power to contract and to 
enforce its contracts.—Powers v. U. 
S. Fidelity ft Ghiaranty 182 So. 
758, 236 Ala. 389. 
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other state.^^ The power of a state to contract 
may, however, be limited by provisions of its con¬ 
stitution,^^ and contracts in contravention of such 
limitations are void;^® and the state’s power to 
contract is subject to the further limitation that a 
state cannot by contract divest itself of the es¬ 
sential attributes of sovereignty, and its govern¬ 
mental powers.^^ 

§ 113. -Officers or Agents 

A state Is bound by contracts executed In Its behalf 
by Its duly authorized officers or agents, but It Is not 


bound by contracts made In Its behalf by Its officers or 
agents acting without previous authority conferred by 
statute or the constitution. 

The state may delegate the power to contract to 
its officers, boards, or departments,^® and its con¬ 
tracts are usually made by duly authorized officers 
or agents,and the action of an authorized officer 
or agent in making a contract is the action of the 
state.*^ The state is bound by contracts executed 
in its behalf by its authorized officers or agents,^® 
although not to be performed until after the ex¬ 
piration of such officer’s term;^® but it has been 


Power of Indlvidnal 

State has same power to contract 
as a corporation or an individual. 

U.S.—^Rorick V. Board of Com*rs of 
Evergrlades Drainage Dist., D.C. 
Fla., 57 F.2d 1048. 

Fla.—Trustees v. Bailey, 10 Fla. 112, 
81 Am.Dec. 194. 

69 C.J. p 170 note 80. 

Pact that state may not be sued 
without its consent la a matter of 
procedure which does not affect valid¬ 
ity of its contracts.—State, for Use 
of Lane v. Dashlell, Md., 76 A.2d 848. 

41 . U.S.—U. S. V. Bekins, Cal., 68 
Ct 811, 304 U.S. 27, 82 L.Ed. 1137, 
rehearing denied U. S. v. Bekins, 
68 S.Ct. 1043, 304 U.S. 689, 82 L.Ed. 
1649, and Lindsay-Strathmore Irr. 
Dist. V. Bekins, 58 S.Ct 1044, 304 
U.S. 689, 82 L.Bd. 1549. 

69 C.J. p 170 note 81. 

Compacts and agreements between 
states in general see supra § 10. 

40 . Tex.—^Texas Nat Guard Armory 
Board v. McCraw, 126 S.W.2d 627, 
182 Tex. 613. 

OonstitutLonal limitation on compen¬ 
sation of public officers 
The compensation paid to inde¬ 
pendent contractors rendering servic¬ 
es to the commonwealth is not limit¬ 
ed by constitutional provision limit¬ 
ing to five thousand dollars per an¬ 
num compensation payable to public 
officers, except Governor.—Talbott v. 
Public Service Commission, 168 S.W. 
2d 33, 291 Ky. 109. 

Duration of contract 
Legislature may authorise con¬ 
tracts for longer than two years, in 
absence of constitutional prohibition, 
although constitution prohibits ap¬ 
propriation of public money for long¬ 
er term.—^Miller Ins. Agency v. Port¬ 
er, 20 P.2d 643, 93 Mont. 667. 

43 . Colo.—Mulnlx v. Mutual Ben. L. 
Ins. Co., 46 P. 128, 23 Colo. 71. 38 
L.RJL 827. 

69 C.J. p 170 note 83. 

PTotloe of limitation of powers 

One dealing with state Is charge¬ 
able with notice of limitations of its 
powers and authority.—StarUng 
Realty Corp. v. State, 20 N.T.S.2d 
678, 174 Misa 376, affirmed 26 N.T.S. 


2d 47, 261 App.Div. 363, affirmed 36 
N.E.2d 201, 286 N.T. 272, reargument 
and motion denied 87 N.E.2d 138, 286 
N.Y. 696. 

44b Ark.—^Bowers v. City of North 
Little Rock, 77 S.W.2d 797, 190 Ark. 
176. 

Okl.—^Board of Com’rs of Canadian 
County V. State Highway Commis¬ 
sion. 65 P.2d 106, 176 OkL 207. 
Police power see Constitutional Law 
§ 281. 

Power of eminent domain see Con¬ 
stitutional Law S 282. 

SU8pen8io]i of governmental func¬ 
tions 

No governmental agency can by 
contract or otherwise suspend its 
governmental functions.—^Nairn v. 
Bean, 48 S.W.2d 684, 121 Tex. 855. 

45. Ga.—^Regents of University Sys¬ 
tem of Georgia v. Blanton, 176 S.E. 
673, 49 Ga.App. 602, followed in 
Regents of University System of 
Georgia v. Woodward, 176 S.E. 677, 
49 Ga.App. 608. 

Degal entity 

Alleged fact that state hospital 
was not a legal entity would not pre¬ 
vent it from acting as agent for the 
state in entering into an option 
agreement giving hospital option to 
purchase the realty.—State, by cmd 
through Public Welfare Commission 

V. Bonnett, 201 P.2d 939, 114 Utah 
646. 

Fowar to contract with each other 

(1) Generally, state agencies have 
authority to contract with each other 
in so far as necessary to administer 
duties within scope of their author¬ 
ity.—State V. Florida State Imp. 
Commission, 80 So.2d 97, 168 Fla. 748. 

(2) The state property and build¬ 
ing commission may legally enter in¬ 
to contracts with other state agen¬ 
cies to rent capitol annex office build¬ 
ing when ready for occupancy, and 
such rental agreements will be bind¬ 
ing against the agencies for any bien¬ 
nium for which the agreements may 
be executed but they will not bind 
any future general assembly to ap¬ 
propriate any money to pay such 
rentals for a period longer than any 
biennium for which an appropriation 
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may be made.—Preston v. dements, 
232 S.W.2d 86. 813 Ky. 479. 

Statute establishing state purchasing 
agent 

The statute, authorizing the board 
of affairs to contract for, purchase, 
and acQulre all furnishings, furni¬ 
ture, and supplies of every kind or 
description for the use of the state 
or its officers, including printing, sta¬ 
tionery, fuel, tools, etc., does not di¬ 
vest tax commission of right to pur¬ 
chase and pay for automobile regis¬ 
tration plates, but authorizes only 
purchase by board of those supplies 
ordinarily and usually used by the 
various state departments in carry¬ 
ing on their everyday business af¬ 
fairs.—Oklahoma Tax Commission v. 
Fortinberry Co., 207 P.2d 801, 201 Okl. 
537. 

48. Neb.—^Moore v. Gameau, 68 N. 

W. 179, 39 Neb. 611. 

S.D.—Van Dusen v. State, 77 N.W. 
201, 11 S.D. 318. 

47. Ga.—^Regents of University Sys¬ 
tem of Georgia v. Blanton, 176 S. 
E. 673, 49 Ga.App, 602, followed in 
Regents of University System of 
Georgia v. Woodward, 176 S.E. 677, 
49 Ga.App. 608. 

48. Okl.—Corpus Juris cited lu In re 
Block, 149 P.2d 265, 268, 194 OkL 
221 . 

S.D.—^Brams v. State, 262 N.W. 89, 
63 S.D. 671. 

59 C.J. p 170 note 87. 
proprietary rights 
The state is bound and estopped by 
valid contracts or valid affirmative 
acts of its officers affecting its pro¬ 
prietary rights as distinguished from 
its governmental or sovereign rights. 
—^In re Block 1, Donly Heights Addi¬ 
tion, Oklahoma City, 149 P.2d 266, 
194 Okl. 221. 

Approval of bond issue 
After people’s approval of state 
bond issue to purchase voting ma¬ 
chines in referendum provided for by 
statute, no further act by general 
assembly was necessary to carry out 
provisions of statute.—^Higgins v. 
Green, 185 A. 686, 66 R.L 880. 

48. S.D.—^Brown v. State, 84 N.W«. 

801, 14 S.D. 219. 

69 aj. p 170 note 88. 
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held that a contract extending beyond the term of 
the officer making it and tying the hands of his 
successor is ordinarily void as against public 
policy.50 A contract made by state officers under 
statutory authority binds the state notwithstanding 
the subsequent repeal of the statute authorizing 
itsi 

The authority to bind the state by contract need 
not be express, but may be implied but it must 
be an actual, as distinguished from an apparent, au¬ 


thority,55 and cannot be varied or enlarged by 
mere usage.^^ Where power to contract is con¬ 
ferred on a board, the power must be exercised 
by the board as an entity and may not be exercised 
by a member thereof.®® 

Statutes qualifying or limiting the grant of au¬ 
thority to contract are mandatory, and contracts 
not conforming thereto are not binding on the 
state.®® According to the decisions on the ques- 


60- Wyo.—^MacDougall v. Board of 
Land Com’rs of Wyomingr, 49 P.2d 
663, 48 Wyo. 498. 

61. Cal.—^People v. Brooks, 16 Cal. 

11 . 

Ky.—^Baldwin v. Commonwealth, 11 
Bush 417. 

62. Neb.—Corpus Juris quoted iu 
Scotts Blutf County v. State, 276 N. 
W. 185, 188, 138 Neb. 608. 

Okl.—Oklahoma Tax Commission v. 
Portinberry Co., 207 P.2d 301, 201 
Okl. 637. 

69 C.J. p 170 note 90. 

Motor vehicle registration plates 
Under statute groverning the reg¬ 
istration of motor vehicles and re¬ 
quiring tax commission to issue 
plates and pay therefor from fund 
created by the statute, commission 
had implied power to contract for 
such plates and to pay therefor.— 
Oklahoma Tax Commission v. Portin¬ 
berry Co., supra. 

Power to adopt rules and regula- 
tLons carries with it Implied power 
to have all necessary copies of such j 
rules and regulations printed and 
distributed.—O’Neil v. Goldenetz, 85 
P.2d 706, 63 Arlz. 61. 

63. Neb.—Corpus Juris quoted in 
Scotts Bluff County v. State, 276 
N.W. 186, 188, 133 Neb. 508, 

Okl.—Corpus Juris cited in State v. 
Prame, 199 P.2d 216, 217, 200 OkL 
650. 

Tex.—State v. Ragland Clinic-Hospi¬ 
tal, 159 S.W.2d 105, 188 Tez. 393. 

69 C.J. p 170 note 91. 

Sjegislative enactment essential 
Contracts of state differ from those 
of an individual in that state con¬ 
tracts must ordinarily rest on some 
legislative enactment.—State ex rel. 
Armontrout v. Smith, 182 S.W.2d 
571, 363 Mo. 486. 

54. Neb.—Corpus Juris quoted In 
Scotts Bluff County v. State, 276 
N.W. 185, 188, 133 Neb. 508. 

69 C.J. p 171 note 92. 

65^ Ky.—Tipton v. Brown, 126 S.W. 

2d 1067, 277 Ky. 625. 

Okl.—State Board of Barber Exam¬ 
iners V. Norman, 136 P.2d 202, 192 
Okl. 32L 

Advisory oommission 
Under statute providing for divi¬ 
sion of game and tlsh under depart¬ 


ment of conservation composed of 
director and advisory commission of 
five members, director alone was not 
vested with authority to enter into 
contract to purchase land for game 
preserve.—Tipton v. Brown, 126 S.W. 
2d 1067, 277 Ky. 626. 

56. Colo.—^McRoberts v. Ammons, 88 

P.2d 958, 104 Colo. 96. 

Mass.—Baker v. Commonwealth, 46 

N.E.2d 470, 312 Mass. 490. 

Neb.—Corpus Juris quoted in Scotts 

Bluff County v. State, 276 N.W. 

185, 188, 133 Neb. 508. 

N.Y.—Tully V. State, 92 N.T.S.2d 60, 

196 Misc. 149—^Long Island R. Co. 

V. State, 67 N.Y.S.2d 163, 186 Misc. 

646. 

69 C.J. p 171 note 96. 

CertUDLoate of funds in treasury 

(1) Statute providing that no con¬ 
tract or obligation involving the ex¬ 
penditure of money may be entered 
into by the public officials there des¬ 
ignated unless the officer named first 
certifies that the money required is 
in the treasury to the credit of the 
fund from which it is to be drawn is 
mandatory, and the making of such 
certificate is a prerequisite to the 
execution of a valid contract.—State 
ex rel. Brooks Equipment & Mfg. Co. 
V. Evatt, 28 N.B.2d 360, 137 Ohio St 
125—State v. Guthery, 183 N.B. 781, 
126 Ohio St 603—State v. Kuhner, 
140 N.E. 844, 107 Ohio St 406. 

(2) Only funds available before 
entering into the contract may be cer¬ 
tified.—State ex rel. Brooks Equip¬ 
ment & Mfg. Co. V. Evatt 28 N.B.2d 
860, 137 Ohio St 126. 

(3) Certificate held sufficient— 
State ex ret Miller v. Guthery, 188 
N.E. 662, 127 Ohio St 380. 
Appxopzlatlou for payment 

(1) The fact that under the con¬ 
stitution, the state may not make 
payments on the contract unless 
there is an appropriation does not af¬ 
fect the validity of a duly authorized 
contract—^Peck v. City of New Or¬ 
leans, 6 So.2d 508, 199 La. 76. 

(2) Under statute which forbids 
the contracting of a debt for which 
there is not at the time an adequate 
appropriation, a lease for years pro¬ 
viding for annual rentals all but one 
of which would become payable more 
than two years after adoption of ap- 
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proprlation out of which they were 
to be paid, and Imposing other ob¬ 
ligations on state to be discharged in 
future years, was void.—^Whlte v. 
Jones, 177 S.W.2d 603, 352 Mo. 354. 

(3) However, it has been held that 
such statute does not affect the va¬ 
lidity of contracts expressly author¬ 
ized -by law although made without 
there being an appropriation for their 
pasnnent.—State ex rel. Armontrout 
V. Smith, 182 S.W.2d 671, 363 Mo. 
486. 

(4) Statutory provision that no ob- 
ligratlon incurred by an officer in ex¬ 
cess of appropriation shall Impose 
any liability on the commonwealth 
was designed to require an official or 
department to keep expenditures 
within the amount appropriated and 
to protect the public credit by pre¬ 
venting the incurring of any indebt¬ 
edness against the commonwealth for 
the payment of which no provision 
has been made by the legislature, 
and under such provision there is no 
liability In the absence of an appro- 

I priatlon available for its pasnnent.— 
Baker v. Commonwealth, 46 N.E.2d 
470, 312 Mass. 490. 

Out-of-state purchases 

(1) All public printing of state, 
where there are concerns within the 
state prepared to submit competitive 
bids, must be let out to, and execut¬ 
ed in, the local plants, and arrange¬ 
ment directly or indirectly entered 
into for having printing done other¬ 
wise is void.—State ex rel. W. R. 
Clark Printing & Binding Co. v. Lee* 
158 So. 461, 117 Fla. 779. 

(2) Statute requiring state comp¬ 
troller to purchase from manufactur¬ 
ers within the state all supplies to 
be used in departments, provided 
supplies can be bought on as reason¬ 
able terms as elsewhere, did not cov¬ 
er purchases of specified materials 
when authorized by statute to be 
made otherwise than through comp¬ 
troller’s office.—-State ex rel. W. R. 
Clark Printing A Binding Co. t. Lee, 
supra. 

(3) The provisions of statute, re¬ 
quiring letting of contracts to bid¬ 
ders who operate their plants and 
will contract to execute the work let 
within the state, necessarily Imply 
t^t conditions shall exist in the 
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tion, the governor®^ and other executive officers®* 
of a state have no general authority to contract in 
its behalf and can bind the state only within the 
power specially conferred on them by law. 

Delegation of authority. The duty of doing and 
performing the essential things necessary to the 
creation of a contract and acts which involve dis¬ 
cretion cannot be delegated by an authorized agent 
of the state to another.®* 

Interest of officers. Under constitutional or stat¬ 
utory provisions that legislators or other officers 
must not be interested in any contract made by 
them in their official capacity, a contract made by 
an interested officer does not bind the state.®* 
Where the statute prohibits any state officer from 
being interested in any contracts made in behalf of 
the state, a contract falling within the prohibition 
is not binding on the state, although such officer 
had nothing to do with the awarding thereof;®^ but. 


in the absence of statute, the fact that a state offi¬ 
cer is a stockholder of a corporation does not in¬ 
validate a contract between the corporation and the 
state provided the contract is not made on behalf 
of the state by the stockholder or the agency with 
which he is affiliated.®* The disqualification of a 
corporation one of whose stockholders is a public 
officer at the time its bid is submitted is removed by 
the severance of such officer’s connection with the 
corporation by a bona fide sale of his stock.®* The 
state will be entitled to any profit fraudulently made 
by its officers on contracts made by them for the 
state.®^ 

Unauthorized contracts. State officers have and 
can exercise only such powers as are conferred on 
them by law, and a state is not bound by contracts 
made in its behalf by its officers or agents without 
previous authority conferred by statute or the 
constitution,®® unless, as discussed infra § 123, such 


state under which the particular re¬ 
quirements for a particular Job can 
be fulfilled.—State ex rel. Arthur 
Kudner, Inc., v. Lee, 7 So.2d 110. 150 
Fla. 35—State ex reL W. R. Clark 
Printing: & Binding^ Co. v. Lee, 158 So. 
461, 117 Fla. 779. 

(4) Forms specially prepaid and 
printed for particular uses should or¬ 
dinarily be regarded as constituting 
‘•printing Job,** with respect to 
whether purchase of carbon strip¬ 
pers, consisting of sheets of paper 
which contained motor vehicle de¬ 
partment form and were cemented 
to sheets of carbon, constituted pur¬ 
chase of stationery and supplies, or 
purchase of printing Job which could 
not be awarded to out-of-state corpo¬ 
ration, and question was mixed one 
of law and fact which it was within 
official province of commissioner to 
decide in advance of comptroller.— 
State ex rel. W. R. Clark Printing & 
Binding Co. v. Lee, 163 So. 702, 121 
Fla. 320. 

(5) Booklets ordered by Florida 
Citrus Commission and manufactured 
by company in another state, for dis¬ 
tribution as advertising media to 
consuming public by commission for 
purpose of promoting consumption of 
Florida grown citrus fruit, were 
“public printing** for a “state agen¬ 
cy.** within statutory requirement, 
and, hence, state comptroller proper¬ 
ly refused to pay foreign company 
the cost of the printing on requisi¬ 
tion of the commission.—State ex rel. 
Arthur Kudner, Inc., v. Lee, 7 So. 2d 
110, 150 Fla. 35. 

Term of lease 

Fact that five-year lease contained 
clause authorizing either party to 
terminate lease .on sixty days* notice 
to other party did not relieve lease of | 


being a five-year contract which was 
illegal because unauthorized by stat¬ 
utes.—^Fort Wortti Cavalry Club v. 
Sheppard, 83 S.W.2d 660, 125 Tex. 339. 
Statute held not to qualify or limit 
authority 

R.I.—^Higgins V. Green, 185 A. 686, 
56 R.L 330. 

57. Neb.—Corpus Juris quoted in 
Scotts Bluff County v. State, 276 N. 
W. 185, 188, 133 Neb. 508. 

59 C.J. p 171 note 96. 

Garnishment bond 
A governor, who brings a suit in 
behalf of state, may execute bond 
required before writ of garnishment 
may issue.—Commonwealth of Mas¬ 
sachusetts V. United North & South 
Development Co., Clv.App., 160 S.W. 
2d 563, affirmed 168 S.W.2d 226, 140 
Tex. 417. 

58. Neb.—Corpus Juris quoted in 
Scotts Bluff County v. State, 276 N. 
W. 185, 188, 133 Neb. 508. 

59 C.J. p 171 note 97. 

Neither comptroller, treasurer, nor 
attorney general has authority or 
power to enter into contracts on be¬ 
half of state.—State v. Erie R. Co., 
42 A2d 759, 23 N.J.Misc. 203. 

59w Tex.—Charles Scribner's Sons v. 
Marrs, 262 S.W. 722, 114 Tex. 11. 

60. Mont.—State v. Rickards, 40 P. 
210, 16 Mont. 145, 50 Am.S.R. 476, 
28 L.R.A. 298. 

59 C.J. p 171 note 1. 

Interest of legislator 

(1) Contract was held not invalid 
because of interest of member of 
state legislature at time authorizing 
act was passed in view of prior stat¬ 
ute originally authorizing contract.— 
State ex rel. Maryland Casualty Co. 
V. State Highway Commission, 35 P. 
2d 308, 38 NM. 482. 
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(2) Other decisions with respect 
to interest of legrislator see 59 C.J. p 
171 note 1 [b]. 

6L Me.—^In re Opinion of Justices, 

82 A 90, 108 Me. 545. 

59 C.J. p 171 note 2. 

68. Ky.—^Kentucky State Fair Board 
V. Fowler, 221 S.W.2d 435, 310 Ky. 
607. 

63. Ga.— Byrd v. Cook, 92 6.B. 61f 
146 Ga. 657. 

64. Mo.—State v. McKay, 43 Mo. 594. 

65. Ky.—^Dade Park Jockey Club v. 
Commonwealth, by Auditor of Pub¬ 
lic Accounts, 69 S.W.2d 363, 253 Ky. 
314. 

Mich.—Corpus Juris quoted in Sittler 
V, Board of Control of Michigan 
College of Min. & Technology, 53 
N.W.2d 681, 684, 333 Mich. 681— 
Corpus Juris quoted In Roxborough 
V. Michigan Unemployment Com¬ 
pensation Commission, 15 N.W.2d 
724, 727, 309 Mich. 505. 

Mo.—Corpus Juris quoted la .^na 
Ins. Co. V. O'Malley, 124 S.W.2d 
1164, 1166, 343 Mo. 1232. 

Neb.—Appeal of Roadmix Const. 

Corp., 9 N.W.2d 741, 143 Neb. 425. 
N.T.—Williams Oil Co. v. State, 100 
N.T.S.2d 42, 198 Misc. 907. 

Okl.—Corpus Juris quoted la State 
V. Frame, 199 P.2d 215, 217, 200 
Okl. 650—Corpus Juris quoted la 
Lingo-Leeper Lumber Co. v. Car¬ 
ter, 17 P.2d 365, 866, 368, 161 Okl. 
5. 

R.L—^Higgins v. Green, 185 A, 686, 56 
R.L 330. 

Tex.—Corpus JUrls oited in State v. 
Ragland Clinic-Hospital, 159 S.W. 
2d 105, 106, 138 Tex. 393—Fort 
Worth Cavalry Club v. Sheppard, 

83 S.W.2d 660, 125 Tex. 339—Cor¬ 
pus Juris cited in State v. Perl- 
stein, Clv.App., 79. S.W.2d 143, 146. 
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contracts have been afterward ratified by the state. 
An agreement not legally binding on the state may, 
however, impose a moral obligation.®® As discussed 
in Estoppel §§ 140-142, the doctrine of estoppel, 
when invoked against the state, has only a limited 
application, even when an unauthorized contract 
on its behalf has been performed, and thereby the 
state has received a benefit, and it has been held 
that a state cannot by estoppel become bound by the 
unauthorized contracts of its officers; nor is a 
state bound by an implied contract made by a 
state officer where such officer had no authority to 
make an express one.®^ Neither a state official®® 
nor the legislature®^ may waive the question of 
illegality. 

Notice of extent of officers^ powers. Since the 


powers of state officers are fixed by law, all per¬ 
sons dealing with such officers are charged with 
knowledge of the extent of their authority or pow¬ 
er to bind the state, and are bound, at their peril, 
to ascertain whether the contemplated contract is 
within the power conferred ;70 but this rule has 
been relaxed where the state is acting in a pro¬ 
prietary or business capacity.^i 

§ 114 . -Particular Contracts 

Various contracts made on behalf of the state have 
been held, under the facts of the case and the statutes, 
to be or not to be authorized and binding on the state. 

Various contracts made on behalf of the state have 
been held, under the facts of the case and the 
statutes, to be authorized and binding'^2 or not to 


Utah.—Campbell Bldg. Co. v. State 
Road Commission, 70 P.2d 867, 95 
Utah 242. 

Wyo. —Corpus Jtixis cited la Mac- 
Doufirall V. Board of Land Com'rs 
of Wyoming:. 49 P.2d 663. 667. 48 
Wyo. 493. 

59 C.J. p 172 note 5. 

Contract to detriment or Jajxuy of 
state 

An agrent of the state has no au¬ 
thority to contract to detriment or in¬ 
jury of state without clear delegra- 

tlon of such authority.—State v. Erie 

R. Co., 42 A.2d 759. 23 N.J.Misc. 203. 

66. Ark.—^Urquhart v. State. 23 S.W. 
2d 963, 180 Ark. 937. 

Mo.—Corpus Juris quoted in Aetna 
Ins. Co. V. O'Malley, 124 S.W.2d 
1164, 1166, 343 Mo. 1232. 

67. Mich.—Corpus Juris quoted in 
Sittler V. Board of Control of Mich- 
Igran Collegre of Min. & Technology, 
63 N.W.2d 681, 684, 333 Mich. 681— 
Corpus Juris quoted in Roxbor- 
ougrh V. Michigran Unemployment 
Compensation Commission, 15 N.W. 
2d 724, 727, 309 Mich. 505. 

Mo.—Corpus Juris quoted in Aetna 
Ins. Co. V. O’Malley. 124 e.W.2d 
1164. 1166, 843 Mo. 1232. 

N.Y.—McMahon v. State, 86 N.T.S.2d 
699, 178 Misc. 865. 

S. C.—Carolina Nat. Bank T. State, 
38 S.R 629, 60 S.a 465, 85 Am.S.R. 
865. 

66. S.l>.—Norbeck & Nicholson Co. 
V. State. 142 N.W. 847, 32 S.D. 189, 
Ann.Cas.l916A 229. 

69. S.D.—Norbeck & Nicholson Co. 
V. State, supra. 

70. Ark.—Sima Printing: Co. v. Mer- 
by, 106 P.2d 197, 56 Ariz. 130. 

Md.—Hanna v. Board of Ed. of Wi¬ 
comico County, 87 A.2d 846. 

Mass.—^Baker v. Commonwealth, 45 
N.E.2d 470, 312 Mass. 490. 

Mich.—Corpus Juris quoted in Sit¬ 
tler V. Board of Control of Mlchl- 
gan College of Min. A Technolog^r, 


63 N.W.2d 681, 684. 333 Mich. 681— 
Corpus Juris quoted in Roxbor- 
ougrh V. Michlgran Unemplosonent 
Compensation Commission, 16 N. 
W.2d 724, 727. 809 Mich. 506. 

Mo.—Sag:er v. State Hig:hway Com¬ 
mission, 160 S.W.2d 757, 349 Mo. 
341—^^tna Ins. Co. v. O’Malley, 
124 S.W.2d 1164. 343 Mo. 1232. 

Neb.—Appeal of Roadmix Const 
Corp., 9 N.W.2d 741, 143 Neb. 426. 
N.H.—State v. Cote, 66 A.2d 280, 96 
N.H. 428. 

N.J.—Corpus Juris quoted in State v. 
Erie R. Co.. 42 A.2d 759, 764, 23 
N.J.Misc. 203. 

Okl.—State ex rel. Com'rs of Land 
Office V. Frame, 199 P.2d 215. 200 
Okl. 650—^Fourth Nat Bank v. 
Board of Com’rs of Craig: County, 
95 P.2d 878, 186 OkL 102. 

Or.—Smith v. State Industrial Acci- 
j dent Commission, 23 P.2d 904, 144 
Or. 480. affirmed 25 P.2d 1119, 144 
' Or. 480. 

Pa.—Commonwealth ex rel. Duff v. 
Huston, Com.PL, 59 Dauph.Co. 119, 
modified on other g:rounds 61 A.2d 
831, 361 Pa. 1. 

Tex.—Corpus Juris cited in State v. 
Rag:land Clinic-Hospital, 159 S.W. 
2d 105, 107, 138 Tex. 898—Corpus 
Juris quoted in State v. Perlstein, 
C1V.APP.. 79 S.W.2d 143, 148, error 
dismissed. 

Utah.—Campbell Bldgr. Co. v. State 
Road Commissiozi, 70 P.2d 857, 95 
Utah 242. 

59 CJT. p 173 note 14. 

71. Cal.—Corporation of America v. 
Durham Mut Water Co., 123 P.2d 
81, 50 CalA.pp.2d 337. 

OstaoEislble authority 
Where oral contract between su¬ 
perintendent of state land settlement 
board and landowner with respect 
to delivery of water to the owner’s 
land was carried out by delivery of 
water under the jurisdiction of the 
board from 1919 to 1928 and from 
1923 to 1988 under supervision of the I 
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successor in Interest of the board, 
latter would be bound by the super¬ 
intendent’s acts under the doctrine 
of “ostensible authority’’ and was es¬ 
topped to raise the statute of frauds 
as a defense to the validity of the 
contract in view of the presumption 
that the superintendent had per¬ 
formed his official duty in making: the 
contract.—Corporation of America v. 
Durham Mut Water Co., supra. 

72. La.—Glorham v. Mathleson Al¬ 
kali Works, 27 So.2d 299, 210 La. 
462. 

Okl.—Oklahoma Tax Commission v. 
Fortinberry Co., 207 P.2d 301, 201 
Okl. 637. 

S.D.—^Brams v. State, 262 N.W. 89, 63 
S.D. 67L 

Contract to pay for a plan to sell 
bonds 

Mo.—State ex rel, Kelly v. Hack- 
mann, 205 S.W. 161, 275 Mo. 636. 

Contract for Ulaugflitexlngr of diseased 
cattle 

Mo.—State ex pel. Armontrout v. 

Smith, 182 S.W.2d 571, 353 Mo. 486. 
Contract with respect to work relief 
projects 

Mont.—State ex ret Browning: v. 
Brandjord, 81 P.2d 677, 106 Mont 
395. 

Contract to pay for the servloes of 
brokers 

Mo.—Church v. Hadley, 145 S.W. 8, 
240 Mo. 680, 89 L.RAl.,N.S., 248. 

59 C.J. p 175 note 66. 

Contract to pnr^iase school books 
Ala.—^American Book Co. v. States 
113 So. 592, 216 Ala. 367. 

59 C.J. p 175 note 57. 

Contract to bottle sad sell sP>iV 
water 

N.Y.—Saratoga State Waters Corpo¬ 
ration V. Pratt 172 N.T.S. 40, 184 
App.Div. 561, motion denied 172 
N.Y.S. 917, 136 App.Div. 988, re¬ 
versed on other grounds 125 N.E. 
834, 227 N.Y. 429. 
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be73 authorized and binding on the state. Under 
some statutory schemes, a requisition for the pur¬ 
chase of supplies or equipment must be approved 
by the state executive council,74 and, on its ap¬ 
proval, the duty of awarding the contract devolves 
on the state purchasing agent and secondarily on 
the department for which the purchase is au- 
thori2ed.75 

Construction and maintenance of buildings and 
other public works. The construction and mainte¬ 
nance of public buildings and other public works by 
the state are authorized and regulated by statutes 
which prescribe the character of such buildings, etc., 
their cost and location, the persons who shall con¬ 
struct them and their powers, and other details.76 
Although commissioners appointed to erect a public 
building are officials of the state, agents of the leg¬ 
islature, and accountable to it for their official 


acts, they are not, in legal intendment, trustees of 
the building fund.77 They must act strictly within 
their authority,78 and where a statute authorizes the 
construction of a building at a cost not to exceed a 
certain amount, the officers in charge have no power 
to provide for the expenditure of more than that 
amount.79 It has been held that where there is no 
limitation to the amount they are authorized to ex¬ 
pend in the construction or maintenance, they may 
legally make contracts which involve an expenditure 
greater than the amount of a fund appropriated 
for the purpose,^® and, where the legislature evi¬ 
dently so intends, a contract may be let for part of 
the work although the sum appropriated is not suffi¬ 
cient to complete it.*i 

Where the commission is invested with discretion 
in the discharge of its duties, such discretion can¬ 
not be delegated by it,82 or controlled or reviewed 


Contraot for purohase of votlaff ma- 
ohlnes 

La.—^Peck v. City of New Orleans. 6 
So.2d 508. 199 La. 76. 

OoxLtraot to rent office quartern 
Ohio.—State v. Donahey. 113 N.E. 

263. 93 Ohio St 414. 

Contract to lease a public building 
Nev.—^In re Cowles, 283 P. 400. 52 
Nev. 171. 

Xiease of public lands 
Okl.—Lund V. Nichols, 57 P.2d 692, 
177 OkL 65. 

Settlement of eminent domain pro¬ 
ceeding's 

Mass.—^Willar v. Commonwealth, 9 
N.B.2d 405, 297 Mass. 527. 

73. Ky.—Tipton v. Brown. 126 S.W. 

2d 1067. 277 Ky. 625. 

Tex.—State v. Morgan, 170 S.W.2d 
652, 140 Tex. 620—State v. Rag¬ 
land Cllnic-Hospitai. 159 S.W. 2d 
105, 138 Tex. 393. 

Insnrance contract 
Mont.—^Wheeler v. Mitchell, 101 P.2d 
1071, no Mont 385. 

Contract to purchase la-wfl 
Ky,—Tipton v. Brown, 126 S.W.2d 
1067, 277 Ky. 626. 

Iiease 

Tex.—^Fort Worth Cavalry Club v. 
Sheppard, 83 S.W.2d 660, 125 Tex. 
339. 

l^ease of public property 
Ky.—^Kentucky State Pair Board v. 
Fowler, 221 S.W.2d 435, 310 Ky. 
607. 

Ohio.—Columbus, Newark & Zanes¬ 
ville Electric Ry. v. Nelson, 32 Ohio 
Cir.Ct 431. 

Agreement to pay lessor of proper¬ 
ty abandoned by state any deficiency 
between the agreed rent for the bal¬ 
ance of the term and the amount ob¬ 
tained on reletting was held to be 
unauthorized.—M. L. Improvement 
81 C.J.S.—€9 


Corporation v. State, 194 N.Y.S. 165, 
118 Mlsc. 605. 

Agreement between governor and 
beneficiary under appropriation bill 
that the latter accept an amount less 
than that appropriated In full satis¬ 
faction of his claim was not binding. 
—^Lukens v. Nye, 105 P. 693, 166 Cal. 
498, 36 L.R.A.,N.S., 244, 20 AnmCas. 
158. 

ISedlcal treatment of prisoner 
Where prisoner was shot by an 
agent of the state liquor control 
board while prisoner was resisting 
arrest, any contract for treatment of 
the prisoner should have been made 
through county authorities designat¬ 
ed by statute and not through the 
agent of the board.—State v. Ragland 
Clinic-Hospital, 159 S.W.2d 106, 188 
Tex. 393. 

Contract to famish safe instrumen¬ 
talities to employees 
Tex.—State v. Morgan, 170 S.W.2d 
652, 140 Tex. 620. 

Xodorsement of notes 
No authority to receive or to in¬ 
dorse notes will be implied against 
the state from an authority vested 
in the superintendent of the peniten¬ 
tiary to receive moneys due to the 
state for hire of convicts.—Carolina 
Nat. Bank v. State, 88 S.E. 629, 60 S. 
C. 465. 

74. Colo.—^McRoberts v, Ammons, 
88 P.2d 968, 104 Colo. 96. 

75. Colo.—^McRoberts v. Ammons, 
supra. 

78. N.T.—^Long Island R. Co. v. De¬ 
partment of Labor of State of New 
York, 247 N.Y.S. 278, 138 Misc. 612, 
affirmed 177 N.B. 17, 256 N.Y. 498. 
59 C.J. p 173 note 16. 

Terms of contracts for public work 
(1) The legislature has power, 
within constitutional limitations, to 
enact terms on which state will con¬ 
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tract to expend public moneys for 
public works, and its action touch¬ 
ing such matter is final as long as its 
regulations do not infringe personal 
rights of others.—^Lelande v. Lowery, 
157 P.2d 639, 26 Cal.2d 224, 175 A.L. 
R. 1109. 

(2) Such power does not depend 
on the police power of the state.— 
Lelande v. Lowery, supra. 

Publio work, in connection with 
contracts with respect to such work, 
is a work in which the state is inter¬ 
ested, or every species and character 
of work done for the public and for 
which the taxpaying citizens are lia¬ 
ble, or work by or for the state and 
by or for a municipal corporation and 
contractors therewith; but the words 
“public work,” when used in connec¬ 
tion with contracts for public work, 
are not used in their broad sense but 
axe meant to embrace contracts akin 
to building contracts.—Carter v. City 
and County of Denver, 160 P.2d 991, 
114 Colo. 33. 

Lease of municipal port facilities 
held authorized.—^Lang v. City of Mo¬ 
bile, 195 So. 248, 239 Ala. 331. 

77. R.I.—^In re New Statehouse, 87 
A. 2. 

78. R.L—^In re New ‘Statehouse, su¬ 
pra. 

79. Tex.—Nichols v. State, 32 S.W. 
462, 11 Tex.ClvA.pp. 327. 

59 C.J. p 173 note 19. 

80. Ohio.—State v. Board of Public 
Works, 36 Ohio St. 409. 

R.I.—^In re New Statehouse, 37 A. 2. 
69 C.J. p 173 note 20. 

81. Idaho.—^Ingram v. State Wagon- 
Road Commission, 36 P. 702, 4 Ida¬ 
ho 139. 

82- Pa.—Warner v. BCastlngs, 38 A 
720, 183 Pa. 824. 

District engineer had no authority 
to bind the state by means of sup- 
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by the courts but the commissioners may be held 
personally liable for wrongs and breaches of con¬ 
tract committed by them.84 Statutes authorizing 
the building commission to select such material as 
it may see fit, and providing that if suitable stone 
can be procured in state quarries it shall be fur¬ 
nished gratuitously, do not require the commission 
to use such stone.ss 

The commission may be authorized to contract 
for and procure whatever plans and specifications 
should be necessary and proper for the entire build¬ 
ing when completed, although the commission is, 
under the statute, authorized to erect only a por¬ 
tion of such building,^® and an architect who has 
prepared plans which have been accepted and ap¬ 
proved has been held to be entitled to recover for 
his services, although the plans call for the expen¬ 
diture of a larger sum than is available.S7 

Statutory authority to make and supervise a con¬ 
struction contract has been held not to carry with 
it power to compromise and settle a claim against 
the state for breach of such a contract.^* Statutory 
authority to contract for the construction of a 
public work does not authorize the direct employ¬ 
ment of workmen to do the job,*® but it does au¬ 
thorize having the work done imder a number of 
contracts rather than just one contract,®® although 
the work cannot be subdivided solely for the pur¬ 
pose of avoiding a statutory requirement that con¬ 
tracts for more than a specified amoxmt be let by 
competitive bidding.®^ 


Employment of servants or agents, A state offi¬ 
cer or board cannot bind the state by a contract 
employing an agent, assistant, or servant, unless the 
making of such contract was clearly within the au¬ 
thority conferred by law;®® but when such author¬ 
ity is conferred, the contract may lawfully be 
made.®® In general state officers charged with the 
performance of certain duties have implied au¬ 
thority to employ such assistants as may be neces¬ 
sary for the efficient discharge of their duties,®^ but 
persons so employed cannot be paid without an ap¬ 
propriation,®® and they can be paid no more than 
the legislature may deem reasonable.®® A private 
person cannot be employed at public expense to 
perform duties imposed on a state officer by the 
constitution or laws of the state ;®'^ there can be 
no implied authority to contract with a private per¬ 
son for auditing when the law specifically designates 
certain public officials to do the auditing.®* 

A contract whereby state officers delegate to an¬ 
other their power to make discretionary determina¬ 
tions is invalid.®® Where the statute gives a com¬ 
mission power to employ such assistants as shall 
be necessary for its purposes, the state auditor 
cannot, in the absence of fraud or abuse of discre¬ 
tion, substitute his judgment for the commission's 
determination of what assistants are necessary.^ 

Employment of counsel. In addition to the at¬ 
torney general, who is the chief law officer of the 
state, special counsel may sometimes be employed 
under statutory authority to represent the state,® 


plemental agreement.—John Arborio, 
Inc., V. State, 60 N-.T.S.2d 605. 

83. Pa.—Commonwealth v. Mylin, 39 
A. 835, 185 Fa. 19. 

59 C.J. p 173 note 28. 

8ft. Pa.—-Warner v. Hastings, 38 A. 
720, 183 pa. 824. 

85. S.D.—^Davenport v. Elrod, 107 N". 
W. 838, 20 S.D. 667. 

86. Wis.—Shipman v. State, 42 Wis. 
377. 

87. Pa.—^Marston v. State Hospital, 
18 Pa.Super. 647. 

88. Mass.—George A. Fuller Co. v. 
Commonwealth, 21 N.E.2d 629, 303 
Mass. 216. 

89. S.D.—State ex rel. Collins v. 

Halladay, 262 N.W. 733, 62 S.I>. 266. 

90. S.D.—State ex rel. Collins v. 

Halladay, supra. 

91. S.l>.—State ex reL Collins v. 

Halladay, supra. 

92. Okl.—State Board of Barber Ex¬ 
aminers V. Norman, 136 P.2d 202, 
192 Okl. 321. 

Wyo.—OorpnB JoiIb dted in Mac- 
Dougall V. Board of Iiand Com'rs 


of Wyoming, 49 P.2d 663, 667, 48 
Wyo. 493. 

59 C.J. p 173 note 28. 

93. N.Y.—^Brockway v. State, 285 N. 

T.S. 773, 168 Misc. 424. 

59 C.J. p 173 note 29. 

Employment of architeot 
N.Y.—^Brockway v. State, 285 N.Y.S. 
773, 168 Misc. 424. 

9ft. Wyo.—Corpus Jarls cited In 
MacDougall v. Board of Land 
Com’rs of Wyoming, 49 P.2d 663, 
667, 48 Wyo. 493. 

59 C.J. p 173 note 30. 

95- Cal.—Polk V. State, 71 P. 436, 
648, 138 Cal. 384—^Lewis v. Colgcm, 

47 P. 357, 116 Cal. 629. 

Necessity of appropriation generally 

see infra § 160. 

96. Cal.—Polk V. State, 71 P. 436, 
138 Cal. 884. 

59 C.J. p 174 note 32. 

97- HI.—^Ashton v. Cook County, 61 
N.E.2d 161, 384 Ill. 287. 

Wyo.—^MacDougall v. Board of Land 
Corners of Wyoming, 49 P.2d 663, 

48 Wyo. 493. 


Neglect of duty 

Contracts should not be made by 
state officers which would encourage 
constitutional officers to neglect their 
duty.—^Bourne v. Cole, 77 P.2d 617, 
63 Wyo. 31. 

Special counsel 

Statute empowering governor to 
employ counsel to conduct proceed¬ 
ings before grand jury is not uncon¬ 
stitutional.—State v. Hudson, 279 P. 
921, 44 Okl.Cr. 1, followed in State v. 
Giddens, 279 P. 922, 44 Okl.Cr. 6, and 
State V. Barnes, 279 P. 923, 44 Okl. 
Cr. 7. 

98. N.D.—^Burchard v. State, 227 N. 
W. 664, 68 N.D. 841. 

Wyo.—^MacDougall v. Board of Land 
Corners of Wyoming, 49 P.2d 668, 
48 Wyo. 493. 

99. Wyo.—^MacDougall v. Board of 
Land Com’rs of Wyoming, supra. 

1. Mont.—State v. Porter, 189 P. 
618, 67 Mont. 635. 

2. Neb.—Follmer v. State, 142 N.W. 
908, 94 Neb. 217, Ann.Cas.l914D 
161. 

59 C.J. p 174 note 36. 
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and the state is liable for services of counsel or 
attorneys so appointed.^ The governor has no gen¬ 
eral authority to employ counsel for the state,4 nor 
have other officers,5 and, in the absence of a legal 
necessity, as distinguished from an actual one, they 
have no implied power to do so;® and the state is 
not liable for the services of an attorney employed 
without special authority by such officers,^ or em¬ 
ployed for an unauthorized purpose.® It has been 
held that a statute authorizing an officer to appoint 
counsel to institute certain suits does not authorize 
such appointees to follow litigation so instituted on 
appeal to the supreme court.® A statute merely 
giving an official power to employ counsel with the 
consent of the governor does not convey the right 
to fix his compensation,!® and a stipulation in the 
attome 3 r*s contract attempting to do so makes the 
entire agreement void.!! Where a statute author¬ 
izes emplo 3 rment both of assistants and of legal 
counsel, the rights of counsel are governed only 
by the latter provision.!® It has been held that a 
statute authorizing employment of counsel does not 
authorize such a contract as vdll deprive the 
responsible official of his right to control suits 


brought thereunder.!* 

Public printing. Where an officer is authorized 
by the legislature to contract for certain printing 
work, it has been held that he is not bound to con¬ 
tract therefor with the public printer.!^ State offi¬ 
cers can bind the state for contracts for public 
printing only where authorized by law to make such 
contracts ;!5 and the state is not liable to the public, 
printer for work done by him without authority.!® 

§ 115. Form and Requisites; Implied Con¬ 
tracts 

General rules as to the requisites of contracts have 
been applied to state contracts. Where express statu¬ 
tory liability a-galnst the state does not exist, it has 
been held that one cannot recover for services rendered, 
work done, or material supplied on the theory of an im¬ 
plied contract. 

General rules as to the requisites of contracts 
have been applied to state contracts.!*^ The state 
legislature has the power to legislate as to the 
subjects of state contracts, the term for which a 
contract may be made, and the general policy relat¬ 
ing to such contracts,!® and the power of the state 


3. Mass.—Davis v. Commonwealth, 
41 N.R 292, 164 Mass. 241, 30 L.H. 
A. 743. 

k9 C.X p 174 note 87. 

Attorney’s Uen 

Vt.—^Button’s Estate v. Anderson. 28 
A.2d 404, 112 Vt. 681, 143 A.L.R. 
195. 

69 C.J, p 174 note 37 [a]. 

4. Mich.—Cahill v. State Auditors, 
86 N.W. 950, 127 Mich. 487, 66 L..H. 
A. 493. 

69 C.J. p 174 note 38. 

Authority of grovernor to contract 
for state grenerally see supra 9 
113. 

5. Idaho.—State v. Fitzpatrick, 61 P. 
112, 6 Idaho 499. 

69 C.J. p 174 note 39. 

6- Wash.—State v. Clausen, 146 P. 

630, 84 Wash. 279. 

59 C.J. p 174 note 40. 

7. Tex.—^Landman v. State, Clv.App., 
97 S.W.2d 264, error refused. 

& Ind.—Julian v. State, 39 N.E. 923, 
140 Ind. 581. 

Pa.—Case of Moore, 6 Pa.Dist. 396. 

9. Tenn.—State v. Spurgreon, 47 S. 

W. 236, 99 Tenn. 659. 

10- Miss.—State v. Poplarvllle Saw¬ 
mill Co., 81 So. 124, 119 Miss. 432. 
Mo.— Corpus Juris quoted lu Aetna 
Ins. Co. V. O’Malley, 124 S.W.2d 
1164, 1166, 343 Mo. 1232. 

11. Miss.—State v. Poplarvllle Saw¬ 
mill Co., 81 So. 124, 119 Miss. 432. 

59 C.J. p 174 note 46. 

12. S.D.—Johnson v. Jones, 207 N. 
W. 660, 49 S.D. 649. 


13. Miss.—State v. Poplarvllle Saw¬ 
mill Co., 81 So. 124, 119 Miss. 432. 

69 C.J. p 174 note 47. 

14. Tex.—^Marshall v. Clark, 22 Tex. 
23. 

59 C.J. p 176 note 52. 

15. Wis.—^Democrat Printing: Co. v. 
Zimmerman, 14 N.W.2d 428, 245 
Wis. 406. 

69 C.J. p 176 note 53. 

Frlutlagr of unconstitutional law 
Where suits attacking: constitu¬ 
tionality of initiated law were not 
instituted until after the law had 
been approved by the people, and 
thereafter the supreme judicial court 
declared the law unconstitutional, 
oblig:atlon Incurred by the secretary 
of the commonwealth before notice 
of the decision of the supreme judi¬ 
cial court for printing: of the initiated 
law was valid.—Sears v. Treasurer 
and Keceiver General, 98 N.E.2d 621, 
327 Mass. 310. 

FrlntlBg: of liquor stamps 

State board of equalization was 
held without power to enter into con¬ 
tract for printing: and purchasing: of 
liquor excise stamps without first 
obtaining approval of state depart¬ 
ment of finance; words ’’issuance, se¬ 
curing or purchase,” within Alcoholic 
Beverage Control Act providing that 
board of equalization shall have full 
control of Issuance, securing, or pur- | 
ch£Lse, and of sale of stamps, and 
shall keep record of all stamps sold, 
were held to relate to subject mat¬ 
ter of obtaining stamps by dealers in 
intoxicating liquors, and not Intend- 
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I ed to repeal by Implication any pow¬ 
er of state department of finance to 
supervise contracts for purchase of 
liquor stamps.—^Ireland v. Riley, 62 
P.2d 1021, 11 CaLApp.2d 70. 

Printing contract by secretary of 
state was held unauthorized.—Sims 
Printing Co. v. Frohmiller, 92 P.2d 
334, 64 Ariz. 64-—Sims Printing Co. v. 
Frohmiller, 68 P.2d 618, 47 Ariz. 661. 

16. Ky.—Auditor v. Major, 8 Ky.L. 
228, 79 Ky. 467. 

17- N'.T.—^Wholesale Service Supply 
Corp. V. State, 103 W.T.S.2d 820, 201 
Misc. 66. 

Uncertainty as to quantity 
Contract held sufilciently certain 
as to quantity which state was re¬ 
quired to accept and did not subject 
seller to arbitrary whim of state.— 
Wholesale Service Supply Corp. v. 
State, supra. 

Exercise of option 
Option to purchase realty was held 
exercised by agency of state.—State, 
by and through Public Welfare Com¬ 
mission V. Bonnett, 201 P.2d 939, 114 
Utah 646. 

State oflicials’ acceptance and re¬ 
tention of deeds and abstracts of ti¬ 
lde to land completed contract of 
conservation council to purchase it 
and precluded state from renouncing 
its obligation thereunder.—State ex 
rel. Miller v. Guthery, 188 N’.B. 662, 
127 Ohio St. 380. 

18- Tex.—^Texas Nat. Guard Armory 
Board v. McGraw, 126 S.W.2d 627, 
132 Tex. 613. 
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to contract must be exercised in the manner and 
form directed by the legislature a contract with 
the state does not come into existence until there 
has been a compliance with the formalities required 
by the statutes.^O Subject to constitutional and 
statutory restrictions, the state may include such 
terms in its contracts as it sees fit .21 

Contracts made by state officers on behalf of the 
state should be made in the name of the state and 
not in the individual names of the officers, but a 
contract purporting to be the act of the state, signed 
with the individual names of the officers with their 
official designation affixed, is sufficient, and is the 
contract of the state and not of the officers per- 
sonaDy.23 Unless the statute so requires, the con¬ 
tract need not be in writing in order to be binding 
but where the contract is required to be in writing, 
the state is not bound by a contract not reduced to 
writing, although all the terms thereof may be 
agreed on.25 

Official approval. Sometimes contracts are re¬ 
quired to be approved by designated officers, in 
which case a contract is not binding on the state 
imtil so approved,26 unless the requirement as to ap¬ 
proval is merely directory.27 The approval need 


not be in any particular form, unless so required,*® 
and may be implied as well as express.*® A statute 
empowering the governor to require the submission 
to the department of finance of copies of all con¬ 
tracts entered into on behalf of the state by other 
administrative departments, does not imply author¬ 
ity to require the submission of proposed contracts 
by other departments to the department of finance 
for its approval.®® A contract has been deemed 
made at the time the formal contract was executed 
even though the plan of operations which the con¬ 
tractor was required by the specifications to submit 
for approval was not yet approved.®^ 

Implied contracts. Where express statutory lia¬ 
bility against the state does not exist, it has been 
held that one cannot recover for services rendered, 
work done, or material supplied on the theory of 
an implied contract;®* but it has also been held that 
the state may be held liable on an implied contract 
where services have been performed for it under 
a contract which does not comply with statutory re¬ 
quirements.®® This latter view is subject to the 
qualification that the liability must be one that the 
state is not disabled from incurring or assuming,®^ 
and that statutory limitations on the power to im- 


ConditioiLal sale ooutract 
Statute held inapplicable to condi¬ 
tional sale asn:‘eement filed before It 
became effective.—American Engi¬ 
neering Co. V. State, 278 N.T.S. 853, 
152 Misc. 628. 

19* Alla.—Wadsworth v. State, 142 
So. 529, 225 Ala. 118. 

Mo.—^AStna Ins. Co. v. O’Malley, 124 
S.W.2d 1164, 848 Mo. 1282. 

SO. N.T.—^Mott V. Good Roads Ma¬ 
chinery Co. of N. T., 102 N.Y.S.2d 
781, 277 App.Div. 677, affirmed 100 
N.B.2d 186, 302 N.T. 918. 

21. Colo.—Smith-Brooks Printing Co. 
V. Toung, 85 P.2d 39, 103 Colo. 199. 

22. Me.»Irlsh v. Webster, 6 Me. 171. 
Ohio.—^Hunter v. Field, 20 Ohio 340. 

23. Calw—State ▼. McCauley, 16 Cal. 
429. 

2A, Wash.—^Ritchie v. State, 81 P. 

79, 39 Wash. 95. 

69 C.J. p 175 note 66. 

25. N.C.—Capital Printing Co. v. 
Hoey, 33 S.E. 160, 124 N.C. 767. 

Utah.^—Campbell Bldg. Co. v. State 
Road Commission, 70 P.2d 857, 95 
Utah 242. 

26, N.Y, —Marlboro Const. Co. t. 
State, 112 N.Y.S.2d 794, 201 Misc. 
647. 

Pa.—McIntosh Road Materials Co. v. 
Woolworth, 74 A.2d 884, 365 Pa. 
190—Dosch-Rlng Co. v. Woolworth, 
Com.Pl., 61 Dauph.Co. 61. 

59 C.J. p 176 note 69. 


The taking of an option under 
which the state incurs no liability is 
not a contract within the meaning 
of the statute requiring approval of 
contracts by desigmated officers.— 
State, by and through Public Welfare 
Commission v. Bonnett, 201 P.2d 989, 
114 Utah 546. 

Quasi-Judlcial action 

Public building commission, in ap¬ 
proving contract awarded by depart¬ 
ment of public health for construc¬ 
tion of a hospital, was acting in a 
quasi-judicial capacity.—Gifford v. 
Commissioner of Public Health, 
Mass., 105 N.E.2d 476. 

Waiver 

The statute providing that no con¬ 
tract by state over a certain sum 
shall be deemed executed or effective 
unless it is first approved by comp¬ 
troller and filed In his office cannot be 
waived by any of the officers of state. 
—^Long Island R. Co. v. State, 67 N. 
Y.S.2d 163, 185 Misc. 646. 

27. Ky.—Commonwealth v. Wood, 1 

J.J.Marsh. 310. 

28. Mass.—Austin v. Foster, 9 Pick. 

341. 

Statute does not require apwoval 
in writing, nor does fact that con¬ 
tract form contains blank spaces for 
signatures of approving officials im¬ 
pose any requirement as to a signed 
approval.—^McIntosh Road Materials 
Co. V. Woolworth, 74 A.2d 384, 865 
Pa. 190. 


29. Ky.—Commonwealth v. Wood, 1 
J.J.Marsh. 310. 

Mass.—Austin v. Foster, 9 Pick. 341. 

30. Ohio.—State v. Herrick, 140 K. 
B. 314, 107 Ohio St 611. 

31. Mass.—^Benjamin Foster Co. v. 
Commonwealtl^ 61 N.E.2d 147, 818 
Mass. 190, 166 A.L..R. 925. 

32. Lia»—^Boxwell v. Department of 
Highways, 14 So.2d 627, 203 Leu 
760. 

Or.—^In re Peterson, 74 P.2d 60, 167 
Or. 696, 114 A.L.R. 978. 

Tex.—State v. Steck Co., Civ.App., 
236 S.W.2d 866, error refused. 

Wls.—In re Buxton’s Estate, 16 N. 
W.2d 899, 246 Wls. 97. 

33. N.Y.—McMahon v. State, 36 N.Y. 
S.2d 699, 178 Misc. 865. 

Erroneous decision by federal agency 
Under Internal revenue code and 
federal regulations, state was exempt 
from federal excise tax on tires and 
tubes, and although Internal revenue 
bureau denied seller’s claim for re¬ 
fund, seller was not entitled to reim¬ 
bursement from state on theory that 
contract, which provided that invoice 
price should not include federal ex¬ 
cise taxes, was executed under a mu¬ 
tual mistake of law.—^Bates Chevro¬ 
let Corp. V. State, 76 N.Y.S.2d 718* 
192 Misc. 161. 

34. N.Y.—^McMahon v. State, 36 N.Y. 
S.2d 699, 178 Misc. 865. 


1092 



81 C.J.S. 


STATES 


§§ 115-116 


pose an express contractual obligation on the state 
are equally applicable to an implied contract.35 

Prevailing standard of working hours and condi¬ 
tions. Under some statutes, a contract with the 
state for specified types of work is required to 
contain a provision requiring the contractor to have 
his employees observe the prevailing standard of 
working hours and conditions.36 A statutory provi¬ 
sion for the determination of such prevailing stand¬ 
ard by a state official is not invalid as an improper 
delegation of legislative power,37 since the official 
is merely called on to make a factual determina- 
tion.33 The prior observance of such standard is 
not a condition precedent to the right to bid for a 
state contract,39 but compliance with such standard 
is requisite to a full and legal performance of the 
contract.^® Where lihere is a controversy as to the 
prevailing wage rates, the controversy should be 
determined before the contract is awarded.^! 

§ 116. Letting of Contracts 

a. In general 

b. Public competitive bidding 

a. In General 

state contracts must be let In the manner prescribed 
by constitutional and statutory provisions. 

The manner of letting contracts for state work 
is ordinarily prescribed by constitutional or statu¬ 


tory provision, and when so prescribed the officers 
charged with the duty of letting such contracts 
must proceed according to the prescribed mode,^3 
unless the statute is merely directory.‘*3 A con¬ 
tract not let in the manner required by law is not 
binding on the state,and the fact that a special 
appropriation act sets apart funds required for its 
execution does not make it valid.^S Where the 
constitution requires approval of contracts by cer¬ 
tain officers, the approval must be an act separate 
from the act of letting, and the legislature cannot 
make such officers a board for the letting of the 
contracts.^® Officers are usually invested, however, 
with a large amount of discretion in making the 
awards, and the exercise of this discretion, unless 
abused, cannot be controlled by the courts ;^7 
the awarding of a contract may be compelled in a 
proper case not involving the exercise of discre¬ 
tion.^* Under statutory provisions prohibiting ap¬ 
propriations for more than two years a contract 
for work to be done for the state must be relet on 
the expiration of the statutory period.^9 

b. Public Competitive Bidding 

Under some constitutional and statutory provisions, 
specified state contracts must be let to the lowest re¬ 
sponsible bidder pursuant to public competitive bid¬ 
ding. 

Under some constitutional and statutory provi¬ 
sions, specified state contracts,^9 s^^h as contracts 


35. N.T.—^McM^on v. State, supra. 
She doctrine of nnjiut enrlobment 

could not be invoked In contravention 
of section of the labor law forbidding 
overtime work for the state and sec¬ 
tion expressly denying the right to 
recover for overtime services in case 
of state work.—^McMahon v. State, 
supra. 

36. Colo.—Smith-Brooks Printing Co. 
V. Young, 85 P.2d 39, 103 Colo. 199. 

Statute held valid 

Colo.—Smith-Brooks Printing Co. v. 
Young, supra. 

Statute limited to printing con¬ 
tracts held not discriminatory.— 
Smith-Brooks Printing Co. v. Young, 
supra. 

Consent to violation 
A printing contractor seeking a 
state printing contract must not so 
act in dealing with his employees as 
to show conclusively his consent to 
the employees' violation of statute 
which requires such employees to ob¬ 
serve prevailing standards of work¬ 
ing hours and conditions fixed and 
prescribed by Industrial commission, 
in order to entitle contractor to a 
state printing contract, even though 
the employees might be willing to vi¬ 
olate the statute.—Smith-Brooks 
IVlnting Co. v. Young, supra. 


37. Colo.—Smith-Brooks Printing Co. 
V. Young, supra. 

38. Colo.—Smith-Brooks Printing Co. 
V. Young, supra. 

39. Colo.—Smith-Brooks Printing Co. 
V. Young, supra. 

40. Colo.—Smith-Brooks Printing Co. 
V. Young, supreu 

41. Colo.—^Denver Bldg. & Const. 
Trades Council v. Vail, 86 P.2d 267, 
103 Colo. 364. 

42. Colo.—^McRoberts v. Ammons, 88 
P.2d 958, 104 Colo. 96. 

Architectural servioes 
Ohio.—^Lurie v. Board of Education 
of City School Dist. of Cleveland, 
2 Ohio Supp. 292. 

Absence of bad faith or corruption 
Officer must, in awarding a con¬ 
tract, comply with the statute rela¬ 
tive thereto which is source of au¬ 
thority, and absence of bad faith or 
of corruption does not excuse non- 
compliance therewith.—Gifford v. 

Commissioner of Public Health, 
Mass., 105 N.E.2d 476. 

43. Ohio.—State v. Connar, 179 N.B. 
132, 124 Ohio St. 404. 

44. Tex.—State v. Steck Co., Civ. 
App., 236 S.W.2d 886. 

59 C.J. p 176 note 76. 
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45. Mo.—State ex rel. McKinley Pub. 
Co. V. Hackmann, 282 S.W. 1007> 
814 Mo. 83. 

46. Ark.-*-Bllison v. Oliver, 227 S.W. 
586, 147 Ark. 252. 

47. Mich.—^Detroit EYee Press Co. v. 
State Auditors, 10 N.W. 171, 47 
Mich. 135. 

59 C.J. p 176 note 80. 

48. Ohio.—^Beaver v. Institution for 
Blind, 19 Ohio St. 97. 

Mandamus with respect to public 
contracts see Mandamus 5 165 et 
seq. 

49. Ark.—^Ellison v. Oliver, 227 S.W. 
586, 147 Ark. 252. 

60. Colo.—^McRoberts v. Ammons, 88 
P.2d 958, 104 Colo. 96. 

Kan.—^Fisk v. Board of Managers of 
Kansas State Soldiers' Home, 5 P. 
2d 799, 134 Kan. 394. 

N.Y.—^Dictaphone Corp. v. O’Leary, 41 
N’.B.2d 68, 287 N.Y. 491 

Pa.—^Bailey v. Gorden, 67 Pa.Dist. A 
Co. 411, 59 Dauph.Co. 455—Sun- 
roc Refrigeration Co. v. C. M. Wool- 
worth, ComJPl., 61 Dauph.Co 450— 
Dosch-King Co. v. Woolworth, 
Com.Pl., 61 Dauph.Co. 61. 

Purpose of statutes 

(1) The statute has for its puiv 

pose the protecting of taxpaying citi- 
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with the state for public printing,51 or other public 
work,52 or for supplies for the use of the state,52 
must be let to the lowest responsible bidder pursuant 
to public competitive bidding. In the absence of 
such constitutional or statutory requirement, or in 
the case of contracts not within their provisions, a 
state contract need not be awarded pursuant to 
public competitive bidding,5 4 but such procedure is 
proper even where it is not required.®® 

Statutory and constitutional provisions requiring 
that state contracts be let to the lowest responsible 
bidder pursuant to public competitive bidding,®® 
as well as provisions requiring that reasonable 
efforts be made to secure competitive bids,®^ are 


mandatory, and a contract not so let does not bind 
the state,®® even though the contract made tliere- 
by is more beneficial to the state than if let as re¬ 
quired.®® Under such a requirement the officers 
may prescribe any reasonable formality to be ob¬ 
served by bidders.®® The terms of the contract to 
be made should be prescribed before the bidding,®! 
and all prospective bidders should have free ac¬ 
cess to previously prepared specifications;®® all 
must have a common standard.®® 

Advertising for bids. Although they need not set 
forth in detail the requirements of the act under 
which the contract is to be let,®^ or the gist of the 
specifications,®® advertisements for bids must be 


zens against contracts of public offi¬ 
cials entered into because of favorl- 
tlsna and involving exorbitant prices. 
—^Boxwell V. Department of High¬ 
ways, 14 So.2d 627, 203 La. 760. 

(2) The purpose of statute is to 
ETuaxd against overcharges against 
state.—^Helena Auto. Dealers Ass’n 
V. Anderson, 98 P.2d 871, 110 Mont. 
1 . 

(3) Competitive bidding statutes 
are not passed for benefit of bidders 
but for benefit and protection of pub- 
lia—Charles L. Harney, Inc. v. Dur- 
kee, 237 P.2d 561, 107 Cal.App.2d 570. 

(4) One purpose of statute, rela¬ 
tive to bids on construction of pub¬ 
lic works and regrulating procedure 
with respect to proposals, is to make 
certain that general contractors shall 
be on equal basis as to bids of sub¬ 
contractors.—Gifford v. Commission¬ 
er of Public Health, Mass., 105 N.H.2d 
476. 

IHsoretion in consideration of bids 
does not confer discretion to dispense 
with receiving bids.—^McRoberts v. 
Ammons, 88 P.2d 958, 104 Colo. 96. 

51* Ky.—State Journal Co. v. Com¬ 
monwealth, 160 S.W.2d 145, 289 Ky. 

808. 

59 C.J. p 177 note 14. 

Strict construction 

The constitutional provision, re¬ 
quiring all public printing and bind¬ 
ing to be performed under contract 
to be given to lowest responsible bid¬ 
der, should be strictly construed in 
order to preserve to the people the 
benefit, actual or supposed, discerni¬ 
ble by Its framers, but such principle 
does not require the literal interpre¬ 
tation of words, the definition of 
which embraces subsequently invent¬ 
ed or developed processes, the inclu¬ 
sion of which would benefit the few 
at the expense of the many whose in¬ 
terests the provision was presum¬ 
ably designed to conserve.—State 
Journal Co. v. Commonwealth, su- 
pra*. I 


52. La.—^Department of Conserva¬ 
tion v. Reardon, 8 So.2d 853, 200 
La. 491. 

69 C.J. p 177 note 16. 

53. La.—^Department of Conserva¬ 
tion V. Reardon, supra. 

Mont.—^Miller Ins. Agency v. Porter, 
20 P.2d 643, 93 Mont. 567. 

69 C.J. p 177 note 16. 

Prohibitory law 

Statute requiring advertising and 
obtaining of competitive bids on 
purchase of materials for more than 
a designated sum out of public funds 
is a "prohibitory law'* founded on 
public policy.—Boxwell v. Depart¬ 
ment of Highways, 14 So.2d 627, 203 
La. 760. 

Tire insurance policies are not 
‘‘supplies,” for which state cannot let 
contracts without advertising for 
proposals.—^Miller Ins. Agency v. 
Porter, 20 P.2d 643, 93 Mont. 667. 

54. Kan.—^Plsk v. Board of Mana¬ 
gers of Kansas State Soldiers’ 
Home, 5 P.2d 799, 134 Kan. 394. 

La.—^Louisiana v. Mcllhenny, 9 So.2d 
467, 201 La. 78, 142 A.L.R. 633— 
Department of Conservation v. 
Reardon, 8 So.2d 353, 200 La. 491. 
Mont.—^Miller Ins. Agency v. Porter, 
20 P.2d 643, 93 Mont. 567. 

Fa.—^In re Supplies, 15 Pa.Dlst. 832. 

56- Or.—Woodward v. Pearson, 103 
P.2d 737, 166 Or. 40. 

66. Idaho.—State ex rel. Parsons v. 
Bunting Tractor Co., 77 P.2d 464, 
68 Idaho 617. 

69 C.J. p 177 note 17. 

“May” 

A statute providing that state pur¬ 
chasing agent “may advertise, as 
hereinafter provided, and award con¬ 
tracts’* is mandatory, in view of stat¬ 
ute immediately following, provid¬ 
ing detailed procedure which “shall” 
be followed In advertising for and 
taking bids, and other related stat¬ 
utes which would be meaningless if 
former statute were not mandatory. 
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—state ex rel. Parsons v. Bunting 

Tractor Co., supra 

67. Ohio.—state v. Donahey, 114 N. 

H. 1037, 94 Ohio St. 382. 

59 C.J. p 177 note 18. 

58. Colo.—^McRoberts v. Ammons, 
88 P.2d 958, 104 Colo. 96. 

La—^Boxwell v. Department of High¬ 
ways, 14 So.2d 627, 203 La 760. 
H.H—state v. Cote, 65 A.2d 280, 95 
N.H 428. 

Pa—^Dosch-BIing Co. v. Woolworth, 
Com.Pl., 61 Dauph.Co. 61. 

Teat.—State v. Steck Co., Clv.App., 
236 S.W.2d 866, error refused. 

59 C.J. p 177 note 19. 

Becovery of payxnents made 
Where defendant performed work 
for, and furnished material to, the 
state on a cost-plus basis under con¬ 
tracts in violation of statutory pro¬ 
visions for competitive bids, state 
was entitled to return of all sums 
paid in excess of reasonable value of 
work and materials furnished.— 
State V. Cote, 66 A.2d 280, 96 N.H 
428. 

69. Ill.—Callaghan v. Smith, 136 N. 
B. 748, 304 Ill. 532. 

Procedure with respect to reoelvliig 
bids cannot be disregarded by award¬ 
ing authority, notwithstanding viola¬ 
tion of the law might result in benefit 
to commonwealth.—Gifford v. Com¬ 
missioner of Public Health, Mass., 
105 N.B.2d 476. 

60. Wis.—State V. Fairchild, 22 Wis. 
110 . 

61. N.T.—People v. Contracting 
Board, 83 Barb. 610, affirmed 33 N. 
Y. 382. 

62. Pa.—^Page v. King, 131 A. 707, 
285 Pa. 153. 

63. Pa.—^Kuhn v. Commonwealth, 
140 A. 627, 291 Pa. 497—Page v. 
King, 131 A. 707, 286 Pa. 163— 
Schreck v. Woolworth, Com.Pl., 61 
Dauph.Co. 83. 

64. Pa.—Page v. King, 131 A. 707, 
285 Pa. 158. 

65. Pa.—^Page v. King, supr€L 
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sufficiently specific to enable contractors to make 
intelligent bids and proposals for the performance 
of the proposed contract, 66 and a contract cannot 
be lawfully awarded when changes are made in the 
specifications after advertisement unless the change 
is advertised.®*^ The advertisement must be pub¬ 
lished as the law requires,®® and a contract let on 
less notice than that required by the statute is 
voidable by the state;®® but a bidder who partici¬ 
pates in the bidding without objecting to the manner 
of advertising for and receiving bids cannot, after 
the contract has been let to another, contest the 
validity of the proceedings previous to the actual 
letting.*^® 

Requisites and sufficiency of bids. Bids for con¬ 
tracts with the state must conform at least substan¬ 
tially to the advertisement or proposal for bids,*^! 
and must also comply with the law governing the 
letting of the contract.^2 The fact that the bid was 
not deposited in the designated oflSce within the 
time prescribed will not necessarily invalidate the 
bid where the requirement is merely directory.73 

Withdrawal or change of hid. Under a provision 
forbidding the withdrawal of bids, a bidder may 
withdraw his bid only when there is legal justifica¬ 
tion,^4 and should not be permitted to withdraw his 


bid because of a change of mind,-7® but the state is 
not entitled to take an unconscionable advantage 
of a proviso forbidding the withdrawal of bids,^® 
and relief may be granted a bidder where there is 
a bona fide mistake known to the state before ac¬ 
ceptance or any loss to it.'^^ It has been held that 
after the bids have been filed and opened, the offi¬ 
cers cannot permit corrections except for mistakes 
apparent on the face of the bids.^® The contractor 
has been held to be bound by his bid as filed 
after filing the bid cannot be varied or changed,®® 
is beyond modification by private, confidential, or 
secret communications,and no form of evidence 
can be received to show that the bid had some 
meaning not ascertainable from its face,®^ Under 
some statutes, where the bidder refuses to contract 
in accordance with his bid, there may be a for¬ 
feiture of the sum deposited as a pledge of his 
willingness to contract in accordance with his bid,®® 
but he does not incur the obligations of the con¬ 
tract unless and imtil he executes it.®4 

Bonds or deposits accompanying bids. Statutes 
providing that every bidder for a contract with the 
state shall accompany his bid with a bond or deposit 
conditional on his undertaking and performing the 
contract if awarded to him are mandatory,®® and 
must be strictly®® or at least substantially®^ com¬ 


es. Pa.— Corpus juris in 

Bailey v. Gordon, 67 Pa.Dist. & Co. 
411, 418, 69 Dauph.Co. 455. 

59 C.J. p 176 note 91. 

67. Pa.—Page v. King, 131 A. 707, 
285 Pa. 153—Corpus Juris quoted 
in Bailey v. Gordon, 67 Pa,Dist & 
Co. 411, 418, 59 Dauph.Co. 455. 

68. Pa.—German Newspaper Adver¬ 
tisements, 28 Pa.Co. 142. 

59 C.J. p 176 note 93. 

69. Ark.—Woodruff v. Berry, 40 Ark. 
251. 

70. N.Y.— Corpus Juris dted in 
Dictaphone Corporation v. O'Leary, 
29 N.Y.S.2d 352, 357, 262 App.Dlv. 
359. 

59 G.J. p 176 note 95. 

71. Mont.—State ex rel. Helena Al¬ 
lied Printing Council v. Mitchell, 
74 P.2d 417, 105 Mont. 326. 

Pa.—Sunroc Refrigeration Co. v. 
Wool worth, ComJPl., 62 Dauph.Co. 
190—Sunroc Refrigeration Co. v C. 
M. Wool worth, Com.PL, 61 Dauph. 
Co. 450. 

59 C.J. p 176 note 96. 

72. Ohio.—State v. Public Printing 
Com'rs, 39 N.E. 193, 52 Ohio St. 
81—State V. Barnes, 35 Ohio St. 
136. 

73. Vt.—Free Press Assoc, v. Nich¬ 
ols, 45 Vt. 7. 


74. TJ.S.—State of Connecticut v. P. 
H. McGraw & Co., D.C.Conn., 41 P. 
Supp. 369. 

Offer of lowest bidder to reduce bid 
The statute requiring tha,t bids for 
public buildings be in writing, and 
prohibiting withdrawal of bids until 
after contract had been awarded, had 
no bearing on right of surety on bond 
of defaulting contractor to reduce 
his liability by amount of bidder's 
unaccepted reduction of written bid 
made at reletting of contract, not¬ 
withstanding state let contract at 
original amount.—People v. Caldwell- 
Garvan & Bertinl, 3 N.T.S.3d 682, 253 
App.Div. 667. 

75. U.S.—State of Connecticut v. P. 
H. McGraw & Co., D.C.Conn., 41 P. 
Supp. 369. 

76. U.S.—State of Connecticut v. P. 
H. McGraw & Co., supra. 

77. U.S.—State of Connecticut v. P. 
H. McGraw & Co., supra. 

N.Y.—^Levine v. Parsons, 16 N.Y.S. 
2d 722, 258 App.Div. 1003, appeal 
denied 18 N.y.S.2d 749, 259 App. 
Div. 771, appeal denied 26 N.E,2d 
836, 282 N.Y. 808—Gregory Perend 
Co. V. State, 295 N.Y.S. 715, 251 
App.Div, 13, affirmed 13 N.B.2d 785, 
277 N.Y. 593. 

78. Ohio.—^Beaver v. Institution for 
Blind, 19 Ohio St. 97. 
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79. Mass.—Gifford t. Commissioner 
of Public Health, 106 N.B.2d 476. 

80. Mass.—Gifford v. Commissioner 
of Public Health, supra. 

81. Mass.—Gifford v. Commissioner 
of Public Health, supra. 

82. Mass.—Gifford v. Commissioner 
of Public Health, supra. 

83. Mass.—^Pironklin A Snow Co. v. 
Commonwealth, 22 N.E.2d 699, 303 
Mass. 511. 

Withdrawal of bid after acceptance 
Where withdrawal of bid because 
of mistake was not attempted until 
after bid was accepted, deposit was 
forfeited.—Gregory Perend Co. v. 
State, 295 N.Y.S. 716, 251 App.Dlv. 13, 
affirmed 13 N.E.2d 786, 277 N.Y. 693. 

84. Mass.—^Pranklln A Snow Co, v. 
Commonwealth, 22 N.E.2d 599, 303 
Mass. 511. 

85. Ohio.—State v. State Office Bldg. 
Commission, 174 N.E. 8, 123 Ohio 
St 70. 

Pa.—^Dosch-Klng Co. v. Woolworth, 
Com.Pl., 61 Dauph.Co. 61. 

86. Pa.—^McIntosh Road Materials 
Co. V. Woolworth, 74 A.2d 384, 365 
Pa. 190. 

87. Mich.—^Detroit Pree Press Co. v. 
State Auditors, 10 N.W. 171. 47 
Mich. 135. 

N.Y.—^People v. McDonough, 65 N.Ei 
963, 173 N.Y. 181. 
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plied with. Since their object is to secure good 
faith on the part of the bidders,** such compliance 
as will accomplish this object is sufiBcient.** Where 
the statute requires the bond to be approved by a 
particular official, the approval of that official must 
be obtained.*® 

Acceptance or rejection of bids. The proper offi¬ 
cers may reject bids for contracts with the state 
which do not comply with the advertisement or 
proposal therefor,*! which on their face are pal¬ 
pably calculated and intended to cheat the state,** 
which result from a combination to prevent bid¬ 
ding,** or which are not accompanied by a proper 
bond.*4 Where the statute permits, the officers 
may reject all bids and issue a new call for bids.** 
The reasonable possibility of securing a lower bid 
is not the only factor that may be considered in 
determining if all the bids should be rejected,*® but 
such a provision does not authorize the officers to 


act arbitrarily or reject bids without cause.*^ 
Where two bids at the same price are submitted by 
responsible bidders, the officer must decide which 
bid is the lowest or reject both;** he cannot award 
the contract to both.** 

Lowest responsible bidder. The term "respon¬ 
sible,” as used in connection with the requirement 
that the contract be awarded to the lowest respon¬ 
sible bidder, means something more than mere 
pecuniary ability; it includes also judgment, skill, 
ability, capacity, and integrity,! and may, by statu¬ 
tory definition, exclude nonresidents without a 
business establishment within the state.* Such a 
statute does not require that the contract be let 
to the lowest bidder,* but the officers in awarding 
the contract must exercise official discretion in 
determining who is the lowest responsible bidder 
on the consideration of all of the elements of 
responsibility,^ and they may consider the distance 


88. Mich.—^Detroit Free Press Co. v. 
State Auditors, 10 N.W. 171, 47 
Mich. 135. 

N.T.—^People v. McDonough, 65 N.B. 
963, 173 N.T. 181. 

89. Mich.—^Detroit Free Press Co. v. 
State Auditors. 10 N.W. 171, 47 
Mich. 135. 

N.T.—^People v. McDonough, 65 N.R 
963, 173 N.T. 181. 

90. Pa.—^Philadelphia MetalUc Co. v. 
Board of Public Grounds, 16 Pa.Co. 
431. 

59 C.J. p 177 note 7. 

91. Wis.—State v. FairchUd, 22 Wls. 

110 . 

92. N.T.—^People v. Contracting 

Board, 33 Barb. 510, afOrmed 33 N. 
T. 382. 

93. N.T.—^People v. Stephens, 71 N. 
T. 627. 

94. Pa.—Philadelphia Metallic Co. v. 
Board of Public Grounds, 16 Pa 
Co. 431. 

95. CaL—Charles I* Harney, Ina v. 
Durkee, 237 P.2d 661, 107 CalA.pp. 
2d 570. 

59 C.J. p 177 note 12. 

Estimate of cost 

State Contract Act, requiring that 
before entering into contract depart¬ 
ment of public works shall prepare 
complete and accurate specifications 
and estimate of costs, does not con¬ 
template that estimates shaU be pre¬ 
pared after examining bids and bid¬ 
ders* work sheets; purpose is to en¬ 
able director, based on estimate, to 
determine whether money is available 
for project, and, if so, whether de¬ 
partment desires to imdertake it at 
estimated cost, to determine type of 
advertising that must be employed in 
connection with calling for bid, and 
to provide director with yardstick by 
which to measure ISirness of bids.— 


Charles li. Harney, Inc. T. Durkee, 
supra. 

View of subordinates 

The fact that his subordinates un¬ 
animously recommend acceptance of 
the bid does not bind the officer given 
the power and discretion by the stat¬ 
ute; such recommendations should 
be considered but are not binding on 
him.—Charles L. Harney, Inc. v, Dur¬ 
kee, supra. 

96. Cal.—Charles Li. Harney, Inc. v. 
Durkee, supra. 

97. Neb.—State v. Cornell, 71 N.W. 
961, 52 Neb. 25. 

98. N.T.—^Dictaphone Corp. v. 

0*L.eary. 41 N.B.2d 68, 287 N.T. 491. 

dause in advertisement for bids 
Under statute governing purchase 
of supplies by state giving commis¬ 
sioner of standards and purchase au¬ 
thority to make rules limited to field 
defined in first nine subdivisions and 
such other matters as may be neces¬ 
sary to effect the foregoing rules, 
clause in invitation to bid for office 
equipment providing for decision of 
tie bids by commissioner, if intended 
to confer discretion wider than that 
granted under the statute, could not 
be given effect as a rule, since com- 
! missioner could not by establishing 
rules enlarge powers conferred by the 
legislature—^Dictaphone Corp. v. 

O’Lieary, supra 

99. N.T.—^Dictaphone Corp. v. 
O'lieary, supra 

1. Ark.—Fletcher v. Cherry, 182 S. 

W.2d 211, 207 Ark. 650. 

Colo.—^Pallas v. Johnson, 68 P.2d 559, 
100 Colo. 449, 110 AL.R. 1403. 

59 C.J. p 178 note 21. 

'dowest and best biddeic" 

Where the statute provides for the 
award of the contract to the **lowest 
and best** bidder, the term means 
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substantially the same as the term 
'lowest responsible bidder** and in¬ 
cludes business Judgment, capacity, 
skill, responsibility of bidder, and 
quality of goods proposed to be fur¬ 
nished.— R. G. Wllmott Coal Co. v. 
State Purchasing Commission, 54 6. 
W.2d 634, 246 Ky. 115, 86 A.Ii.R. 127. 
8. Miss.—^Dixon-Paul Printing Co. 

V. Board of Public Contracts, 77 
So. 908, 117 Miss. 83. 

59 C.J. p 178 note 22. 

Sm Ark.—Fletcher v. Cherry, 182 S. 

W. 2d 211, 207 Ark. 650. 

Colo.—Pallas v. Johnson, 68 P.2d 559, 
100 Colo. 449, 110 AL.R. 1403. 

Ky.—^R. G. Wllmott Coal Co. v. State 
Purchasing Commission, 54 S.W.2d 
634, 246 Ky. 115, 86 AL.R. 127. 
Pa—^McIntosh Road Materials Co. v. 
Woolworth, 74 A.2d 384, 365 Pa 
190. 

4. Ark.—^Fletcher v. Cherry, 182 S. 

W.2d 211, 207 Ark. 650. 

Colo.—^Pallas v. Johnson, 68 P.2d 559, 
100 Colo. 449, 110 AL.R 1403. 

Ky.—^R. G. Wilmott Coal Co. v. State 
Purchasing Commission, 54 S.W.2d 
634, 246 Ky. 115, 86 AL.R. 127. 

Pa—^Bailey v. Gordon, 67 PaDist. & 
Co. 411, 59 Dauph.Co. 455—Schreck 
V. Woolworth, Com.Pl., 61 Dauph. 
Co. 83—^Dosch-King Co. v. Wool- 
worth, Com.Pl., 61 Dauph.Co. 61. 
B..L—^Higgins v. Green, 186 A 686, 
56 R.I. 330. 

Utah.—Campbell Bldg. Co. v. State 
Road Commission, 70 P.2d 857, 95 
Utah 242. 

59 C.J. p 178 note 23. 
mUon labor 

(1) Public contract may not be de¬ 
nied to lowest bidder on sole ground 
that he does not employ union labor. 
—State V. State Office Bldg. Commis¬ 
sion, 181 N.E. 129, 126 Ohio St. 301, 
80 ALuR 1376—State v. State Office 
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of the bidder’s place of business from the place of 
doing the work, and the additional expense and de¬ 
lay consequently entailed.5 They cannot act arbi¬ 
trarily or capriciously® or reject a bid on the ground 
that the bidder is not responsible, unless they have 
before them information or evidence sufficient to 
show a reasonable basis for their decision.^ When 
all other things are equal, they must accept the 
lowest bid.® 

Judicial review. The determination as to who is 
the lowest responsible bidder is subject to judicial 
review® but the official determination will not be 
disturbed in the absence of an abuse of discretion.^® 
A letting to persons who have conspired to prevent 
bidding may be set aside but the state may waive 
its right to repudiate the contract because of the 
illegal combination, on discovery of the fraud, and 
may affirm the contract and thus become bound 
thereby.!® It will be presumed in the absence of 
fraud or collusion that the state officials charged 
with the duty of awarding a contract acted in good 
faith and in the best interests of the state.!® ^n 
unsuccessful bidder has no standing as suoh to 
attack an award.!^ 

§ 117. Contractors’Bonds in General 

The principles, and frequently the statutes, ap¬ 
plicable to bonds by a contractor for the perform¬ 


ance of his contract with the state, discussed infra 
§ 118 or for the payment of the claims of laborers 
and materialmen, discussed infra § 119, are also 
generally applicable to contracts for public work 
made with other political bodies, such as municipal 
corporations, discussed in Municipal Corporations 
§ 1171 et seq, counties, discussed in Counties § 201, 
and school districts, discussed in Schools and School 
Districts § 294 et seq. Contractors’ bonds in con¬ 
nection with particular types of public work are 
discussed in the appropriate titles throughout this 
work, such as Bridges § 23 and Highways § 210. 

Examine Pocket Parts for later cases. 

§ 118. -For Performance of Contract 

Generally 

A person contracting to perform public work for the 
state may be required to give a bond for the faithful 
performance of his contract. 

A person contracting to erect buildings or perform 
other public work for the state may be required, 
sometimes by reason of statute, to give a bond with 
sureties for the faithful performance of his con¬ 
tract.!® Such a bond constitutes part of the con¬ 
tract between the state and the contractor,!® and 
under some statutes the state is not bound unless 
the bond is given and approved.!*^ Such a bond is 
governed by the law of the state although it was 
executed outside the state.!® The bond of a sub- 


Bnilding’ Commission, 179 N.E. 138, 
124 Ohio St. 418, 80 A.L.R. 1876. 

(2) Award to contractor employ¬ 
ing: union labor was proper, notwith¬ 
standing: another contractor employ¬ 
ing: nonunion labor bid sllgrhtly less 
where there was urg:ent need for 
early completion of work, and work 
was to be performed in an area where 
labor was strong:ly orgranized.—^Pal- 
l€U9 V. Johnson, 68 P.2d 559, 100 Colo. 
449, 110 A.L..R. 1403. 

5. Mich.—Seventh-Day Adventist 

Pub. Assoc. V. State Auditors, 75 N. 
W. 95, 116 Mich. 672. 

6. Neb.—State v. Board of Com*rs of 
State Institutions of Nebraska, 181 
N.W. 530, 105 Neb. 570. 

Piu—^Bailey v. Gordon, 67 Pa.Dist. & 
Co. 411, 59 Dauph.Co. 455. 

7- Neb.—State v. Board of Corners 
of State Institutions of Nebraska, 
181 N.W. 630, 106 Neb. 670. 

8. Ky.—^R. G. Wilmott Coal Co. v. 
State Purchasing: Commission, 54 
S.W.2d 634, 246 Ky. 116, 86 A.Ii.R. 
127. 

8. Ky.—^R. G. Wilmott Coal Co. v. 
State Purchasing: Commission, su¬ 
pra. 

10. Colo.—^Pallas v. Johnson, 68 P.2d 
559, 100 Colo. 449, 110 A.L..R. 1408. 
69 C.J. p 178 note 27. 


Olaor proof of abuse of discretion 
is required.—^McIntosh Road Materi¬ 
als Co. V. Woolworth, 74 A.2d 384, 
365 Pa. 190. 

Xnezperienoed bidder 
Determination that inexperienced 
bidder was not “lowest reputable and 
reliable bidder** was held not arbi¬ 
trary or capricious.—^Kandel v. 
Greene, 260 N.Y.S. 602, 236 App.Div. 
607, reargument denied 261 N.Y.S. 
1024, 238 App.Div. 766. 

Bvidence held sufficient 
To show good faith.—^Fletcher v. 
Cherry, 182 S.W.2d 211, 207 Ark. 660. 

11. Ill.—^Dement v. Rokker, 19 N.E. 
33, 126 ni. 174. 

69 C.J. p 178 note 28. 

12. N.Y.—^People V. Stephens, 71 N. 
Y. 627. 

13. Pa.—^McIntosh Road Materials 
Co. V. Woolworth, 74 A.2d 884, 365 
Pa. 190. 

14. Mont.—State ex rel. Helena Al¬ 
lied Printing Council v. Mitchell, 
74 P.2d 417, 106 Mont. 326—State 
ex rel. Stuewe v. Hlndson, 120 P. 
485, 44 Mont 429. 

Discrimination between bidders 
No one predicating his right to be 
heard on the ground of discrimina¬ 
tion between bidders could show any 
greater right than the unsuccessful 
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bidder.—State ex rel. Helena Allied 
Printing Council v. Mitchell, 74 P.2d 
417, 105 Mont 826. 

16. N.Y.—^People v. Continental Cas¬ 
ualty Co., 282 N.Y.S. 202, 167 Mlsc. 
16. 

69 C.J. p 178 note 31. 

Bond by contractor with municipal 
corporation see Mimlcipal Corpo¬ 
rations 5 1171 et seq. 

Bonds accompanying bids see supra 
§ 116. 

Highway contractor's bonds see 
Highways S 210. 

Subooatractor’s bond 
A subcontractor in cases of con¬ 
tracts for the performance of public 
work may be required by the contrac¬ 
tor to execute to him a bond as a 
matter of protection to his own 
bondsman, as well as to himself.— 
Burr V. G€Lrdella, 200 P. 498, 53 Cal. 
App. 377. 

16. Miss.—National Surety Co. v. 
Hhll-Miller Decorating Co., 61 So. 
700, 104 Miss. 626, 46 Ii.R.A.,N.S., 
325. 

59 C.J. p 178 note 32. 

17. Pla.—Camp v. McLin, 82 So. 927, 
44 Fla. 510. 

18. TJ.S.—F. H. McGraw & Co. v. 
Sherman Plastering Co., D.C.Conn., 
60 F.Supp. 504, affirmed, C.C.A., F. 
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contractor on a state job will be construed in ar¬ 
riving at tbe scope of the obligations by the light 
both of the agreement between the contractor and 
the subcontractor and the contract between the con¬ 
tractor and the state.^^ 

Requisites and sufficiency. A bond given by a 
contractor to the state to secure faithful perform¬ 
ance of the contract is primarily for the protection 
of the state,20 the protection of others thereunder 
being incidental and requirements as to execu¬ 
tion, approval, delivery, deposit, and recording of 
bonds are for the benefit of the state or obligee,^^ 
who alone can take advantage of them;23 and so, 
where a bond has been given, the fact that it is 
not properly filed as required by statute will not 
defeat an action thereon.24 A bond valid as a com¬ 
mon-law obligation is binding on the sureties by 
whom it was voluntarily executed, even though 
more onerous than the statute requires ;25 but where 
a provision not required by statute was contained 
on the printed form on which the bond was exe¬ 
cuted, and a similar provision on the printed con¬ 


tract form had been stricken, it will be presumed 
that the parties intended such provision to be strick¬ 
en from the bond.26 

Rights, remedies, and liabilities. The liability 
of the principal and surety on a contractor’s bond 
executed and delivered to a state pursuant to the 
requirement of controlling statutes is joint and 
several.27 The surety has the right on default of 
the contractor to complete the work under the con¬ 
tract,28 and on doing so he may settle his accounts 
and liability under the contract and bonds with the 
state through the constitutional auditor.28 He may 
be entitled, as against the assignee of the contractor 
of moneys due or to become due under the contract, 
to the unpaid balance held by the state,20 but it is 
the,right of the proper state officials before settling 
therefor to inquire whether he has complied with 
all provisions of the bond.81 

Where the contractor abandons the work, the 
surety is liable for the cost of completing the work 
contracted for, but the cost of completion is lim¬ 
ited to costs reasonably incurred in good faith.22 


H. McGraw & Co. v. Milcor Steel 
Co.. 149 F.2d 301. certiorari denied 
66 S.Ct. 92. 326 U.S. 753. 90 L.Ed. 
452. and Aetna Casualty & Surety 
Co. V. Milcor Steel Co.. 66 S.Ct. 92, 
326 U.S. 753. 90 KBd. 452. 

19. Cal.—Burr v. Gardella, 200 P. 
493. 53 Cal.App. 377. 

20. N.Y. —Stanton v. Babor-Comeau 
Co., 6 N.T.S.2d 231. 168 Misc. 190, 
affirmed 22 N.T.S.2d 427, 260 App. 
Div. 831, appeal denied 24 N.T.S.2d 
1020, 260 App.Div. 980—Common¬ 
wealth of Pennsylvania, for Use of 
Beals V. Beals. 249 N.T.S. 232, 139 
Misc. 785. 

21. N.Y.—Commonwealth of Penn¬ 
sylvania, for Use of Beals, v. Beals, 
supra. 

59 C.J. p 178 note 36. 

Bonds securing payment of labor and 
materials see infra § 119. 

22. Kan.—^Evans v. Watson, 65 “P. 
17, 8 Kan.App. 144. 

23. Kan.—^Evans v. Watson, supra. 

24. Kan.—^Evans v. Watson, supra. 

25. Tex.—Shade v, Anderson, Civ. 
App., 36 S.W.2d 1041. 

26. N.T.—^Laudanl v. Vulcan Engi¬ 
neering Co.. 128 N.Y.S. 922, 70 
Misc. 385. 

59 C.J. p 179 note 41. 

27. Okl.—Southern Surety Co. v. 
Dolese Bros. Co., 299 P. 211, 149 
Okl. 31. 

69 C.J. p 178 note 52. 

28. Or.—Derby v. U. S. Fidelity & 
Guaranty Co., 169 P. 500, 87 Or. 
34. 


(29. Or.—Derby v. U. S. Fidelity & 
I Guaranty Co., supra. 

Sa N.Y.—Lasky v. State. 212 N.Y.S. 
675, 126 Misc. 360, affirmed Laski 
V. State, 217 N.Y.S. 48, 217 App. 
Div. 420. 

Assignments generally see infra S 

121 . 

31. Or.—Derby v. U. S. Fidelity & 
Guaranty Co., 169 P. 600, 87 Or. 
34. 

59 C.J. p 180 note 57. 

32. N.Y.—^National Surety Corp. v. 
State, 8 N.Y.S.£d 77, 169 Misc. 479. 

Offer to do work for less than bid 
price 

Where one of bidders at reletting 
of contract, after original contrac¬ 
tor’s default, offered in writing prior 
to opening of sealed bids to reduce 
his bid, fact that offer was refused 
and contract let to bidder for an 
amount in excess of amount for 
which he was willing to perform con¬ 
tract could properly be set up by 
surety on original contractor’s bond 
as a defense to action to recover ex¬ 
cess costs sustained by state be¬ 
cause of original contractor’s default. 
—People V. Caldwell-Garvan & 
Bertini, 3 N.Y.S.2d 682, 253 App.Div. 
667. 

Specifications 

In determining liability of surety, 
which had assumed liability on a 
completion bond given to the state 
for completion of contract between 
contractor and state, specifications of 
contract should be reasonably con¬ 
strued according to general practice 
in ascertaining the reasonable costs 
of completion of work after abandon¬ 
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ment by contractor, especially where 
specifications of contract did not cov¬ 
er the particular situation.—^National 
Surety Corp. v. State, 8 N.Y.S.2d 77, 
169 Misc. 479. 

Fixe Insuraaoe 

(1) A surety, which had assumed 
liability on a completion bond given 
to the state for completion of con¬ 
tract between contractor and state, 
was not, when state undertook com¬ 
pletion of the work, chargeable with 
cost of fire insurance maintained by 
state itself on work and materials 
after time state occupied buildings 
and before date of issuance of final 
certificate of acceptance, even though 
surety made no request for cancella¬ 
tion of policies when state first oc¬ 
cupied buildings, where contract pro¬ 
vided that contractor should furnish 
insurance until date of final certifi¬ 
cate, but that, on occupancy of build¬ 
ings, state would return policies on 
request, since request for return of 
policies was not necessary when state 
undertook completion of the work.— 
National Surety Corp. v. State, su¬ 
pra. 

(2) Where surety on a completion 
bond given to state for completion of 
contract between state and contractor 
went into hands of the state depart¬ 
ment of insurance for rehabilitation, 
and new surety company, which as¬ 
sumed liability on the bond, was or¬ 
ganized, duty, if any, of new surety 
company to request cancellation of 
fire policies in accordance with con¬ 
tract between state and contractor 
devolved on the state Itself, since 
state was not required to make a de¬ 
mand on itself to perform a certain 
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Where the bond so provides, the surety is liable for 
the actual cost and not merely the reasonable cost 
of completing the work. ^3 The surety is not liable 
for, or chargeable with, payments made by the state 
to third persons for work done for the contractor 
before the contractor abandoned the contract,34 nor 
is the surety liable for money paid by the state on 
claimed liens against the funds payable to the con¬ 
tractor wihere there were no funds payable to the 

contractor.35 

Persons and claims secured. The claims which 
are secured by the contractor’s bond are controlled 
by the proper construction of the bond in the light 
of its language and the governing statutes.^® Lia¬ 
bility on a contractor’s bond for the claims of those 
furnishing labor or material is discussed infra § 
119. 

Release of surety. In accordance with general 
rules, the surety on a contractor’s bond is released 
on acceptance of the work and making of final pay¬ 
ment. 37 A valid assignment of the contract does 
not release the surety,33 but waiver by the state of 
its right to refuse to recognize a defaulting con¬ 
tractor’s assignment as to moneys becoming due 
after default has been held to release the surety on 
the contractor’s bond.33 Qn his release the con¬ 
tractor’s surety has no further interest in funds 
furnished to indemnify him.40 

Rights of indemnitor of surety. Where indem¬ 
nitors of the surety on the bond of a state building 
contractor have, in accordance with the terms of 
their indemnity agreement, advanced funds to a 
third person as trustee to whom the contractor was 
required to assign all sums to be due on the con¬ 
tract to be applied to the cost of performing it, on 
completion of the work and discharge of the surety, 
the indemnitor has an equitable lien on the funds 
remaining in the hands of the trustee.^i 


Actions, Under a contract providing for payment 
as the work progressed in accordance with the 
architect’s estimates of the amount completed, the 
state is not estopped to sue on a contractor’s bond 
because it failed to take precaution to see that the 
architect’s estimates were correct or because the}” 
included items furnished but not used 2 and a 
surety is not estopped to deny liability on his bond 
by the fact that he acted as attorney for the prin¬ 
cipal in obtaining the contract and received part of 
the proceeds on a debt due him.43 The procedure 
prescribed by a statute relating to actions on a pub¬ 
lic contractor’s bonds is properly followed although 
the statute was enacted after the work was per- 
formed.44 An action on a bond given to secure a 
contract entered into by the state through a state 
department is properly brought under a statute deal¬ 
ing with state contracts rather than under a statute 
dealing with contracts by political subdivisions of the 
state.'*5 In the case of a bond in a penal sum given, 
not to secure against actual loss but to secure per¬ 
formance by means of a forfeit, recovery is for the 
full amount of the bond.^® In a proper case at¬ 
torney’s fees^7 and interest^® are recoverable 
against the surety of a contractor with the state in 
an action on the bond. 

§ 119, - For Payment of Labor and Ma¬ 

terials 

a. In general 

b. Actions 

a. In General 

Under some statutes one contracting with the state 
is required to give a bond conditioned for the payment 
of labor performed and material furnished in the con¬ 
struction of the improvement contracted for, and the 
state may require such a bond even in the absence of 
statutory direction. 

Under some statutes one contracting with the 


act.—National Surety Corp. v. State, 
supra. 

33. N.T.—^People v. Continental Cas¬ 
ualty Co., 282 N.T.S. 202, 167 Misc. 
16. 

34. N.T.—People v. Continental Cas¬ 
ualty Co., supra. 

35. N.Y.—^People v. Continental Cas¬ 
ualty Co., supra. 

36. N.T.—^People v. Massachusetts 
Bondingr & Ins. Co., 169 N.T.S. 693, 
182 App.Dlv. 122. 

69 C.J. p 179 note 47. 

37. N.T.—Saucke Bros. Const Co. ▼. 
Comstock, 247 N.T.S. 668, 189 Misc. 
106. 

38. Okl.—Southern Surety Co. v. 
Dolese Bros. Co., 299 P. 211, 149 


Okl. 31—^Leader Printing: Co. v. 
Lowry, 69 P. 242, 9 Okl. 89. 

39. N.T.—Arrow Iron Works v. 
Greene, 247 N.T.S. 4, 139 Misc. 
266. 

40. N.T.—Saucke Bros. Const. Co. v. 
Comstock, 247 N.T.S. 668, 139 Misc. 
106. 

41. N.T.—Saucke Bros. Const Co. v. 
Comstock, supra. 

42. Kan.—State v. Massachusetts 
Bonding & Ins. Co., 136 P. 906, 91 
Kan. 74, Ann.Cas.l916C 192. 

43. Ky.—Commonwealth v. Bacon, 
111 S.W. 387, 33 Ky.L. 935. 

44. Pa.—Commonwealth ex rel. 
Schnader v. Great American In¬ 
demnity Co., 167 A. 793, 312 Pa. 
188. 


45. Ohio.—U. S. Fidelity & Guaranty 
Co. V. State ex rel. Oak Hill Fire 
Brick & Coal Co., 193 N.E. 668, 46 
Ohio App. 314. 

46. Pa.—Commonwealth v. Eclipse 
Literary and Social Club, 178 A. 
341, 117 Pa.Super. 839. 

47. Wls.—Southern Surety Co. v. 
Metropolitan Sewerage Commis¬ 
sion, 201 N.W. 980, 204 N.W. 476, 
187 Wis. 206. 

69 C.J. p 180 note 68. 

48. Mass.—George H. Sampson Co. 
y. Commonwealth, 88 N.E. 911, 202 
Mass. 326. 

N.J.—^Levine v. -ffltna Casualty & 
Surety Co., 149 A. 762, 8 N.J.Misc. 
166. reversed on other grrounds 163 
A. 396, 107 N.J.Law 381. 


1099 



§ 119 


STATES 


81 C.J.S, 


state is required to give a bond conditioned for the 
payment of labor performed and material furnished 
in the construction of the improvement contracted 
for.49 Such statutes have been held valid,^® and 
are to be liberally construed,®! The purpose of such 
a statute is to give persons furnishing labor and 
material protection,®2 particularly in view of the 
rule discussed infra § 127 that state property is not 
subject to mechanics' liens. It is within the prov¬ 
ince of the proper officers of the state, in entering 
into an agreement, on behalf of the state, with a 
contractor to require the insertion of a condition 
in the contract and the bond executed to secure 
its faithful performance, whereby the contractor 
agrees to pay for all labor performed or material 
furnished him in completing such contract;®® and 
the right to exact such a condition exists independ¬ 
ently of statutory provision conferring it.®^ A stat¬ 
ute which has the effect of discharging a bond given 
for the protection of laborers and materialmen and 
substituting therefor another bond is invalid where 
the persons protected do not acquiesce.®® 


Requisites and validity. Under a statute provid¬ 
ing that the bond shall run to the state where the 
contract is made with a state body which is not a 
body corporate, a bond which does not run to the 
state is not void where the state body named as 
obligee is a body corporate®® or where the surety 
is estopped to deny liability thereon.®^ It has been 
held that a provision of a bond securing perform¬ 
ance of the contract requiring payment of claims 
not required in the contract to be paid is without 
consideration;®® but a clause conditioned for pay¬ 
ment by the contractor of subcontractors, laborers, 
and materialmen, enabling him to procure the con¬ 
tract, and having the effect of encouraging con¬ 
tracts with such persons with him has been held to 
be sufficiently supported.®® 

Construction, operation, and effect. A contrac¬ 
tor's bond required by statute for the protection 
of those furnishing labor or material should be 
liberally construed.®® Where the bond was given 
as the bond required by the statute, it is to be in- 


49. N.Y.—Chittenden Lumber Co. v. 
Silberblatt & Lasker. 43 N.E.2d 
459, 288 N.T. 396. 

Or.—Bank of California Nat. Ass*n 

V. Scott, 78 P.2d 342, 169 Or. 70. 

50. N.Y.—Commonwealth of Penn¬ 
sylvania for Use of Beals v. Beals, 
249 N.Y.S. 232, 139 Misc. 785. 

Ohio.—^Hoyal Indemnity Co. v. State, 
166 NR 361, 120 Ohio St 378. 

Pa.—Commonwealth v. Metropolitan 
Casualty Ins. Co. of New York, 17 
Pa.Dlst. & Co. 387—^Arthur Green¬ 
field. Inc., V. Great American In¬ 
demnity Co., 16 Pa.Dist & Co. 225. 
61- Ark.—^Detroit Fidelity & Surety 
Co. V. Yaffe Iron & Metal Co., 44 S. 

W. 2d 1086. 184 Ark. 1095, 

52. Cal.—Pneucrete Corporation v. 

U. S. Fidelity & Guaranty Co., 46 
P.2d 1000, 7 Cal.App.2d 783. 

Mass.—^Massachusetts Gas & Rlec. 
Ligrht Supply Co. v. Ru^o Const 
Co., 71 N.R2d 408, 321 Mass. 20. 
N.J.—^Monahan v. Seaboard Surety 
Co., 18 A.2d 40. 126 N.J.Law 148. 
Utah.—Campbell Bldgr. Co. v. District 
Court of Millard County, 63 P.2d 
255, 90 Utah 552, 119 A.L.R. 250. 
Wis.—Gilson Bros. Co. v. Worden- 
Alien Co., 266 N.W. 217, 220 Wls. 
347. 

53. Pa.—^Borough of Castle Shannon 

V. Collinger, 167 A. 629, 110 Pa. 
Super. 144. 

59 C.J. p 180 note 72. 

64. Neb.—^E^uffmann v. Cooper, 65 
N.W. 796, 46 Neb. 644. 

55. U.Sw—^International Steel & Iron 
Co. V. National Surety Co., Tenn., 
66 S.Ct 619, 297 U.S. 657, 80 L.Bd. 
961 . 


56. Utah.—^Utah State Bldg. Com¬ 
mission, for Use and Benefit of 
Mountain States Supply Co. v. 
Great American Indemnity Co., 140 
P.2d 763, 105 Utah IL 
Purpose of statute 
The statute providing for the nam¬ 
ing of the state as obligee on bond to 
protect mechanics and materialmen 
when construction contract is made 
with a state commission, not a body 
politic or corporate, was intended to 
provide a means for any such insti¬ 
tution to receive the benefit of such a 
bond when It did not have the legal 
capacity to do so on its own behalf.— 
Ut€Lh State Bldg. Commission, for 
Use and Benefit of Mountain States 
Supply Co. V. Great American Indem. 
Co., supra. 

57- Utah.—Utah State Bldg. Com¬ 
mission, for Use and Benefit of 
Mountain States Supply Co. v. 
Great American Indem. Co., supra. 

I 58- Colo.—State Board of Agricul¬ 
ture V. Dimick, 105 P. 1114, 45 Colo. 
609. 

59 C.J. p 179 note 45. 

69- Miss.—^National Surety Co. v. 
Hall-Miller Decorating Co., 61 So. 
700, 104 Miss. 626, 46 L.R,A.,N.S., 
325. 

60- Gku—Sommers Const. Co. v. At¬ 
lantic Coast Line R. Co., 7 S.R2d 
429, 62 GaJLpp. 23. 

Surety Should not be favored in 
the law as against claimants who 
furnished labor and materials on 
public work.—^Monahan v. Seaboard 
Surety Co., 18 A2d 40, 126 N.XLaw 
148. I 


Comparison with medhaalcs* lien 
statute 

(1) Statute requiring bond to in¬ 
demnify subcontractors for labor per¬ 
formed and materials furnished in 
the construction of a public building 
and mechanics’ lien statute are not 
analogous and they do not require the 
same application, since in the former 
recovery is based on bond the condi¬ 
tions of which were voluntarily un¬ 
dertaken, whereas in the latter re¬ 
covery is based solely on a liability 
Imposed by statute and must be more 
strictly construed.—Monahan v. Sea¬ 
board Surety Co„ supra. 

(2) Liens of persons supplying la¬ 
bor or material for performance of 
state contract generally see infra S 
127. 

£aw applicable 

A state building contractor’s bond 
conditioned on payment “for all ma¬ 
terials furnished” and securing “any 
party, whether a subcontractor or 
otherwise, who furnished materials,” 
read in light of principal contract in¬ 
corporated into bond, contemplated 
that rights of materialmen and dis¬ 
charge of such rights should be de¬ 
termined under law applicable to con¬ 
tracts creating the rights, and that 
obligors should stand liable only for 
discharge of such rights as thus de¬ 
termined.—^F. H. McGraw & Co. v. 
Sherman Plastering Co., D.C.Conn., 60 
F.Supp. 604, aflarmed, C.C.A., F. EL 
McGraw & Co. v. Mllcor Steel Co., 149 
F.2d 301, certiorari denied 66 S.Ct. 92, 
326 U.S. 753, 90 L.Ed. 452, and Aetna 
Casualty & Surety Co. v. Milcor Steel 
Co., 66 S.Ct 92, 326 U.S. 753, 90 L.Ed. 
452. 
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terpreted as carrying out the statutory intent al¬ 
though its language is somewhat different from that 
called for by the statute,but it has been held, 
where a statute requires the officer letting a con¬ 
tract for state work to take a bond conditioned on 
the payment of claims for labor and materials, that 
the statute will not be read into the bond, and that a 
bond expressly providing against liability to any one 
other than the state will be given effect according to 
its tenns.®2 A bond guaranteeing performance of 
the contract does not guarantee the payment of 
claims for labor and material where there was no 
such covenant in the bond or contract, but only a 
provision that the state could withhold the last 
payment under the contract until it received satis¬ 
factory proof that all claims for labor or material 
had been paid.®^ A bond miming to officials of the 
state but conditioned for the payment of material 
used in the work inures to the benefit of unpaid 
materialmen and so a provision binding the con¬ 
tractor to deliver the work free from debts or liens 
for material or labor has been held to be made for 
the benefit of materialmen and laborers as well as 
for the benefit of the state,and a condition to pay 
subcontractors, laborers, and materialmen brings 
them within the protection of the bond.®® It has 
been held that the bond takes the place of the 
mechanic’s lien the person furnishing labor or ma¬ 
terial would have if the work were private.®^ The 
rights given laborers and materialmen by a statute 
requiring a bond for the payment of their claims 


have been held to be in addition to any rights they 
have by way of a lien against the money payable 
under the contract;®® a requirement that persons 
seeking to recover on the bond first file and enforce 
their liens is intended to limit claimants against the 
bonds to those unable to secure satisfaction of their 
liens®® and does not prevent recovery on the bond 
where there is no fund to which liens can attach.^® 

Persons secured. Whether a particular person is 
entitled to the benefit and protection of a contrac¬ 
tor’s bond conditioned for the payment of labor and 
material depends on the terms of the bond and the 
statute, if any, under which it was given.71 The 
protection afforded by some bonds >has been held to 
be limited to persons dealing directly with the con¬ 
tractor, so that a materialman or subcontractor for 
a subcontractor is not within the coverage of the 
bond,'^2 but under other bonds it has been held that 
all who furnish labor or material for the improve¬ 
ment are protected, however far removed they are 
from a contractual relationship with the contrac- 
tor.7® The coverage of some bonds has been held 
to extend to subcontractors as well as to laborers 
and materialmen.^^ 

Claims secured. The claims secured by a con¬ 
tractor’s bond conditioned for the payment of labor 
and materials depend on the terms of the particular 
bond and the statute, if any, under which it is 
given.^® It has been held that the legislature in¬ 
tended the bond for the protection of claims which 


•61- Mass.—^Dix Lumber Co. v. City 
of Boston, 194 N.E. 117, 289 Mass. 
291. 

•62. Ark.—^Fidelity & Deposit Co. of 
Maryland v. Crane Co., 12 S.W.2d 
872, 178 Ark. 676. 

•63. N.Y.—Stanton v. Babor-Comeau 
& Co.. 6 N.T.S.2d 281, 168 Misc. 190, 
affirmed 22 N.Y.S.2d 427, 260 App. 
Div. 831, appeal denied 24 N.Y.S.2d 
1020, 260 App.Dlv. 980. 

-64. Miss.—I^atlonal Surety Co. v. 
Hall-Miller Decorating: Co., 61 So. 
700, 104 Miss. 626, 46 L.R.A.,N.S., 
825. 

3do.—Geller, Ward ft Hasner Hard¬ 
ware Co. V. Trust Co. of St Louis 
County, App., 234 S.W. 1019. 

-65. Miss.—^national Surety Co. v. 
Hall-Miller Decorating: Co., 61 So. 
700, 104 Miss. 626, 46 L.R.A.,N.S., 
325. 

.Mo.—La Crosse Lumber Co. v. 
Schwartz, 147 S.W. 601, 163 Mo. 
App. 659. 

•66. Miss.—National Surety Co. v. 
Hall-Miller Decorating: Co., 61 So. 
700, 104 Miss. 626, 46 L.ItA.,N.S., 
325. 


67. Ariz.—Webb v. Crane Co., 80 P. 
2d 698, 52 Ariz. 299. 

68. N.Y.—Chittenden Lumber Co. v. 
Sllberblatt ft Lasker, 43 N.B.2d 459, 
288 N.Y. 396. 

69. N.Y.—Chittenden Lumber Co. v. 
Sllberblatt & Lasker, supra. 

70. N.Y.—Chittenden Lumber Co. v. 
Sllberblatt & Lasker, supra. 

Uabillty not contlngrent on ezistenoe 
of lienable fund 

N.Y.—Chittenden Lumber Co. v. Sll¬ 
berblatt ft Lasker, supra. 

71- Wis.—Gilson Bros. Co. v. Wor- 
den-Allen Co., 266 N.W. 217, 220 
Wis. 347. 

72. Wis.—Gilson Bros. Co. y. Wor¬ 
den-Alien Co., supra. 

CHylng: estate notice of claim did not 
affect rule.—Gilson Bros. Co. v. Wor- 
den-Allen Co., supra. 

73. N.J.—^First-Mechanics' Nat. Bank 
of Trenton v. New Jersey Brick ft 
Supply Co., 171 A. 176, 112 N.J. 
Law 218. 

74r N.J.—First-Mechanics' Nat. Bank 
of Trenton v. New Jersey Brick ft 
Supply Co., supra. 

75. Or.—Bank of California Nat 
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Ass'n V. Scott, 78 P.2d 342, 169 Or. 
70. 

Wis.—Gilson Bros. Co. v. Worden- 
Alien Co., 265 N.W. 217, 220 Wis. 
347. 

^Ifflaterlal;” "services*’ 

A statute reQulring: that a contra.c- 
tor with the state should promptly 
pay claims for "labor and material" 
and provide a bond to secure payment 
and authorizing: payment of claims 
for "labor and services'* by state on 
contractor's failure manifested that 
the legislative use of the term "serv¬ 
ices" instead of "material** was in¬ 
advertent, and was not intended to 
distlng:uish between claims for labor 
and for materials.—^Bank of Califor¬ 
nia Nat. Ass'n v. Scott, 78 P.2d 842, 
169 Or. 70. 

AdopiioxL of me^iaiilo’s lien statute 
Public Works Act by necessary im¬ 
plication adopted the then limits of 
mechanic's lien statute, and it must 
be deemed to have incorporated clas¬ 
sification adopted ipsisslmls verbis, 
and future additions to or modifica¬ 
tions of class are not included by 
such adoption.—Gilson Bros. Co. v. 
Worden-Allen Co., 265 N.W. 217, 220 
Wis. 347. 
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would be lienable if the contract were for private 
work, so that a claim which is not lienable under 
the general lien law is not covered by the bond.^® 
A .claim for labor, in order to be covered by the 
bond, must be labor performed in the execution and 
performance of the contract,'^^ and labor performed 
before the contract was made, such as the prepara¬ 
tion of the bid, is not covered by the bondJ^ The 
freight and demurrage charges of a railroad are 
a claim for labor and materials within the coverage 
of the bond.^® 

Material furnished within the coverage of the 
bond is not limited to material actually incorporated 
in the work or structure,^^^ but includes material 
consumed^i and rendered substantially valueless*^ 
or rendered incapable of further similar use;®3 but 
it has been held that material used but not incorpo¬ 
rated in the improvement and not consumed or 
rendered worthless is not protected by the bond.*^ 
Material supplied for the performance of the con¬ 
tract but diverted to other uses is not protected by 


the bond,85 and where part of the material fur¬ 
nished a subcontractor was used on work other than 
that for the performance of which the surety be¬ 
came bound the surety is not liable therefor but 
where there was no such commingling of accounts 
as to make it impossible to determine what materials 
were properly chargeable against the subcontractor 
in execution of his part of the public work the 
surety is liable for the materials so used. 8 7 As a 
general rule, the bond does not cover the furnish¬ 
ing of tools, machinery, appliances, or other equip¬ 
ment used by the contractor in performing the 
work,88 but tJie broad terms of some statutes and 
bonds have been held to include such claims.88 

A contractor’s bond has been held not to cover a 
claim for premiums for insurance furnished the 
contractor.®® Where a subcontractor performed 
work under a contract under which the contractor 
bore the risk of fire, and the work was damaged 
by fire, and the subcontractor directed to restore 
it, the surety has been held liable on the bond for 


76- Ga.—Seibels, Brace & Co. v. 
National Surety Corp., 11 S.E.2d 
705. 63 Ga.App. 520. 

N.T.—Hub Oil Co. V. Jodomar, Inc., 
27 N.Y.S.2d 370, 176 Misc. 320. 

59 aj. p 190 note 66 [b]. 

Bond broader tbaa reanixed by stat¬ 
ute 

Where the statutory requirement 
of a bond for the payment of ma¬ 
terials has been construed to mean 
lienable materials, the fact that the 
bond given is somewhat broader than 
required by the statute does not liave 
the effect of enlarging the term **ma- 
terials** as used in the bond and con¬ 
tract to include nonlienable materi¬ 
als.—^Fidelity & Deposit Co. of Mary¬ 
land V. Metropolitan Sewerage Com¬ 
mission of Milwaukee County, 210 N. 
W. 718, 191 Wis. 499. 

77. Mo.—State ex rel. and to Use of 
Alport V. Boyle-Pryor Const. Co., 
180 S.W.2d 727, 352 Mo. 1061. 

78. Mo.—State ex rel. and to Use of 
Alport V. Boyle-Pryor Const. Co., 
supra. 

79. Qa.—Sommers Const. Co. v. At¬ 
lantic Coast Dine R. Co., 7 S.E.2d 
429, 62 Ga.App. 23. 

80. Okl.—U. S. Fidelity & Guaranty 
Co. V. Ed Hockaday & Co., 76 P.2d 
911, 182 Okl. 78. 

81. OkL—U. S. Fidelity & Guaranty 
Co. V. Ed Hockaday & Co., supra. 

Pa.—^Pennsylvania Turnpike Com¬ 
mission V. Girard Const. Co., 38 Pa. 
Dist & Co. 1. 

Fartioiilar materials 
Dynamite, dynamite caps, blasting 
powder, fuse, white lead, filler con., 
solder, babbit, turpentine, paint, sand. 


and nails constituted “material,** 
within statute requiring public con¬ 
tractors to furnish to state a bond 
conditioned for payment of indebted¬ 
ness Incurred for material furnished, 
and recovery could be had by seller 
on builder’s bond.—^U. S. Fidelity & 
Guaranty Co. v. Ed Hockaday & Co., 
76 P.2d 911, 182 Okl. 78. 

82. Okl.—U. S. Fidelity & Guaranty 
Co. V. Ed Hockaday & Co., supra. 

83- Okl.—^U. S. Fidelity & Guaranty 
Co. V. Ed Hockaday & Co., supra. 

84. Mass.—^Dix Lumber Co. v. City 
of Boston, 194 N.B. 117, 289 Mass. 
291. 

Changes in. physiol appearances, 
utility, and vt^ue of materials used 
in connection with construction of 
public works under contract with 
commonwealth do not constitute ulti¬ 
mate test which determines whether 
materials have been so used or em¬ 
ployed as to create claim against se¬ 
curity provided pursuant to statutes 
in one furnishing materials to con¬ 
tractor.—^Dix Lumber Co. v. City of 
Boston, supra. 

Lumber used as forms or as tem¬ 
porary supports and thereafter re¬ 
moved from the Job is not material 
used or employed within the mean¬ 
ing of the statute.—Dlx Lumber Co. 
V. City of Boston, supra. 

85. Ohio.—^Manhattan Terrazzo 
Brass Strip Co. v. Benzing & Sons, 
50 N’.E.2d 570, 72 Ohio App. 116. 

86. Mo.—Fidelity A Deposit Co. of 
Maryland v. John Gill & Sons Co., 
270 S.W. 700. 

87. Mo.—^Fidelity & Deposit Co. of 
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Maryland v. John Gill & Sons Co., 
supra. 

59 C.J. p 181 note 79. 

88. Okl.—^U. S. Fidelity & Guaranty 
Co. V. Ed Hockaday & Co., 76 P.2d 
911, 182 Okl. 78. 

Duration and extent of use 
Where consumption of material or 
its value in a public improvement de¬ 
pends on period of time and extent of 
use, material constitutes equipment, 
and recovery cannot be had for such 
material on builder’s statutory bond 
required of public contractors.—^U. S. 
Fidelity & Guaranty Co. v. Ed Hock¬ 
aday & Co., supra. 

Freight and rental on equipment 
were not “labor and material** within 
statutory provision that bond exe¬ 
cuted by person contracting with 
state shall contain obligations that 
contractor shall promptly make pay¬ 
ments to supplier of labor and ma¬ 
terial therefor, or statutory provi¬ 
sion that bond executed by person 
contracting for construction of build¬ 
ing or work or repair shall be subject 
to obligation that such contractor 
shall promptly make pasrment to per¬ 
sons furnishing labor or material un¬ 
der contract, regardless of whether 
such obligation is Incorporated in 
bond.—Watts v. Western Casualty & 
Surety Co., 49 So.2d 255, 210 Miss. 
211 . 

89. N.T.—Chitteden Lumber Co. v. 
Silberblatt & Lasker, 43 N.EL2d 459, 
288 N.Y. 896. 

Pa.—^Pennsylvania Turnpike Com¬ 
mission V. Girard Cozist. Co., 38 
PSaldSt. & Co. 1. 

90. Ga.—Selbels, Bruce & Co. v. Na¬ 
tional Sur. Corp., 11 S.E.2d 705, 63 
Ga.App. 520. 
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the cost of restoration.®! 

Income tax withheld by contractor. Where the 
contractor withholds amounts from his workmen’s 
wages for federal income tax purposes and fails to 
remit such sums to the federal government, the 
surety on the bond is liable to the federal govern¬ 
ment where it would be liable for unpaid wages.®^ 

Release of surety. Where subcontractors exe¬ 
cuted their contracts with a general building con¬ 
tractor on the faith of a bond obligating the surety 
to pay claims of laborers and materialmen, changes 
or alterations in the building and in the time and 
method of payment, made after such subcontracts 
were executed, do not relieve the surety from lia¬ 
bility to such subcontractors,®® although as far as 
the owner of the building is concerned the surety 
might be released;®^ and the* surety on the bond 
of a contractor providing that the contractor would 
promptly pay for all material used in the building 
is not released from liability for materials furnished 
a subcontractor, by the materialmen’s acceptance of 
the subcontractor’s notes not in payment, but in ac¬ 
knowledgment of accounts,®® or, in the absence of 
an affirmative showing of resulting damages to the 
principal contractor, by the materialmen’s extension 
of the time of payment.®® Under a state building 
contract providing that the contractor shall not 
assign the contract without the written consent of 
the state and the bonding company, an ordinary sub¬ 
contract not consented to by either the state or 
the bonding company does not release the bonding 
company from its liability to either the subcontrac¬ 
tor or one furnishing the subcontractor supplies.®'^ 

Application of payments. In the absence of any 


contractual or statutory provisions griving them the 
right, it has been held that sureties on the bond of 
a state contractor sought to be held liable for ma¬ 
terials furnished to a subcontractor have no right 
to direct application of payments or credits between 
the parties;®® and so in a materialman’s action on 
the bond it is no defense that money paid by the 
state to the contractor and in turn by him to the 
materialman was applied by the latter in the dis¬ 
charge of an earlier indebtedness not connected with 
the public work in question,®® at least where the 
person receiving the payment did not know the 
source of the payment.! There is authority, how¬ 
ever, supporting the right of the surety to require 
application of a payment in discharge of his lia¬ 
bility,® at least where the person receiving the pay¬ 
ment has knowledge or notice that the payment is 
being made from funds received from the state 
pursuant to the contracL® 

b. Actions 

The remedy of a person suing on a bond conditioned 
on the payment of labor performed or material furnished 
In connection with a contract with the state Is ordinarily 
an action at law, but equity has jurisdiction where the 
remedy at law Is inadequate. 

The remedy of a person suing on a bond condi¬ 
tioned on the payment of labor performed or ma¬ 
terial furnished in connection with a contract with 
the state is ordinarily an action at law,^ but where 
the remedy at law is inadequate, as where discovery 
is necessary, equity has jurisdiction.® Compliance 
with an arbitration clause contained in the contract 
under which the material was furnished has been 
held not to be a condition precedent to an action 
by the materialman on a statutory bond.® 


91. Pa.—Commonwealth ex rel. 
Schnader v. Great American In¬ 
demnity Co., 167 A. 793, 312 Pa. 183. 

92. N.J.—^National Surety Corp. v. 
Barth, 89 A.2d 104, 20 N.J.Super. 
100 . 

93. Ky.—Federal Union Surety Co. 
V. Commonwealth, 129 S.W. 335, 139 
Ky. 92. 

94. Ky.—^Federal Union Surety Co. 
V. Commonwealth, supra. 

96. Mo.—^Fidelity & Deposit Co. of 
Maryland v. John Gill & Sons Co., 
270 S.W. 700. 

96. Mo.—Fidelity & Deposit Co. o^ 
Maryland v. John Gill & Sons Co., 
supra. 

97- Wash.—Crane Co. v. Musgrrave 
& Blake, 172 P. 866, 102 Wash. 59. 

98. Minn.—Standard Oil Co. v. Day, 
201 N.W. 410, 161 Minn. 281, 41 A. 
L.R. 1291. 

59 C.J. p 181 note 80. 


99. Kan.—Chicago Lumber Co. v. 
Douglas, 131 P. 563, 89 Kan. 308, 44 
L,R.A..N.S., 843. 

Minn.—Standard Oil Co. v. Day, 201 
N.W. 410, 161 Minn, 281, 41 A.L.R. 
1291. 

1. Utali.—Utah State Building Com¬ 
mission, for Use and Benefit of 
Mountain States Supply Co. v. 
Great American Indemnity Co., 140 
P.2d 763, 105 Utah 11. 

2 . Ariz.—^Webb v. Crane Co., 80 P.2d 
698, 52 Ariz. 299. 

59 C.J. p 181 note 82. 

3. Ariz.—Webb v. Crane Co., supra. 
Analogy to mechanic’s lien 

With respect to application of pay¬ 
ment received by materialman from 
subcontractor, fact that building for 
which materials were furnished was 
public building on which materialman 
had no lien did not place material- 
man in any better position to recov¬ 
er for material he furnished t h an 
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materialman would have occupied 
had a lien existed.—^Webb v. Crane 
Co., supra. 

4. U.S.—International Steel & Iron 
Co. V. National Surety Co., Tenn., 
66 S.Ct. 619, 297 U.S. 667, 80 L.Ed. 
961. 

Venue 

Statute fixing venue of suit on 
public contractor’s bond in county 
where material was furnished or de¬ 
livered prevailed over general pro¬ 
vision of companion statute relative 
to bringing such suits.—^Western & 
Southern Indemnity Co. v. Chicago, 
Title & Trust Co., 191 N.B. 462, 128 
Ohio St. 422. 

5. Miss.—^U. S. Fidelity & Guaranty 
Co. V. Plumbing Wholesale Co., 166 
So. 529, 175 Miss. 675. 

6. Cal.—^Pneucrete Corporation v. U. 
S. Fidelity & Guaranty Co., 46 P.2d 
1000, 7 Cal.App.2d 738. 
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Notice of claim. Statutes sometimes require per¬ 
sons seeking to recover on a contractor's bond to 
file a notice of their claim as a prerequisite to the 
exercise of their right.^ Such notice must conform 
to the statutory requirements,^ and, where it fails to 
do so, no action can be maintained on the bond.^ 
The requirement of notice is for the benefit of the 
contractor and surety;^® it is not jurisdictional^^ 
and a failure to give the statutory notice may be 
waived by them .12 The failure to give notice of 
claim is not a bar to an action where neither the 
statute nor the bond require such notice,!^ and it 
has been held that failure to notify the contractor 
of a claim based on material furnished a subcon¬ 
tractor before the contractor made full payment to 
the subcontractor does not estop the materialman.^^ 
It has been intimated that one who knowingly files 
a substantially excessive claim is barred from any 
rccovery.15 


Time for presenting claim. Some statutes pro¬ 
vide that a claimant for labor or materials against 
the surety of a contractor for public work must 
present his claim within a certain time after the 
completion of the work.^® Under such statutes 
the work meant is the public work within the terms 
of the contract as it existed when the security was 
required to be furnished and the right to have 
the benefit of the security inures to any laborer or 
materialman filing the required statement within 
the specified time after completion of the work 
contemplated by the original contract,^® even 
though not completed by the original contractor;!^ 
the statute requires presentation of the claim within 
the period after completion of the work contracted 
for, and not from the performance of the labor or 
the furnishing of the materials.^® The final certifi¬ 
cate of construction issued by the architect may be 
conclusive evidence of performance and an accept- 


7- 2T.H.—^Therrien v. Maryland Cas¬ 
ualty Co., 84 A.2d 179, 97 N.H. 180. 

Some form of notice is oondition 
precedent to a creditor's right of ac¬ 
tion against the surety on a bond giv¬ 
en to state.—Fidelity & Deposit Co. 
of Maryland v. Herbert H. Conway, 
Inc., 128 P.2d 764, 14 Wash.2d 661. 

The primary purpose of statute 
prescribing written notice to bo given 
of claim against performance bond in 
order to entitle claimant to sue on 
the bond is to give the surety notice 
that claimant will look to it for satis¬ 
faction.—^Fidelity & Deposit Co. of 
Maryland v. Herbert H. Conway, Inc., 
supra. 

& Wash.—^Rodgers v. Fidelity & De¬ 
posit Co. of Maryland, 164 P. 444, 
89 Wash. 316. 

59 C.J. p 181 note 90. 

Actual notice cannot take the place 
of the statutory notice.—^Fidelity & 
Deposit Co. of Maryland v. Herbert 
H. Conway, Inc., 128 P.2d 764, 14 
Wash.2d 561. 

Substantial compliance with stat¬ 
ute is sufficient.—^Fidelity & Deposit 
Co. of Maryland v. Herbert H. Con¬ 
way, Inc., supra 

Errors which do not mislead 
A notice may be sufficient notwith¬ 
standing a slight error in the names 
of the parties or in the description of 
the works, if the surety and owner 
are not misled thereby.—^E^delity & 
Deposit Co. of Maryland v. Herbert 
H. Conway, Inc., supra 

9. Wash.—^Rodgers v. Fidelity & 
Deposit Co. of Maryland, 164 P. 
444, 89 Wash. 816. 

N.HL—Therrien v. Maryland Cas¬ 
ualty Co., 84 A.2d 179, 97 N.H. 180. 


1 11. N.H.—^Therrien v. Maryland Cas¬ 
ualty Co., supra 

12. N.H—^Therrien v. Maryland Cas¬ 
ualty Co., supra 

better of investigation hold not waiv¬ 
er 

N.H.—Therrien v. Maryland Casualty 
Co., supra 

Filing claim in bankruptcy 
Where contractor's surety filed 
claim in contractor's bankruptcy pro¬ 
ceeding for reimbursement of any 
payments to subcontractors, act of 
filing bankruptcy claims, if done with 
full knowledge, was some evidence of 
intent on part of surety to waive 
failure of subcontractors to file state¬ 
ment of claim and to pay the claim 
according to the bond, since surety 
would not be entitled to dividend un¬ 
less he did pay claim of subcontrac¬ 
tors.—Therrien v. Maryland Casual¬ 
ty Co., supra. 

13. Utah.—Utah State Bldg. Com¬ 
mission, for Use and Benefit of 
Mountain States Supply Co. v. 
Great American Indemnity Co., 140 
F.2d 763, 105 Utah 11. 

14. Utah.—Utah State Bldg. Com¬ 
mission, for Use and Benefit of 
Mountain States Supply Co. v. 
Great American Indemnity Co., su¬ 
pra. 

15. Mass.—^Massachusetts Gas & 
Elec. Light Supply Co. v. Rugo 
Const Co., 71 M.E.2d 408, 321 Mass. 
20 . 

18. N.J.—^Johnson Service Co. v. 
Seaboard Surety Co., 171 A. 828, 
112 N.J.Law 493, followed in Amer¬ 
ican Blower Corporation v. Sea¬ 
board Surety Co., 171 A, 830, 112 
N.J.Law 496. 

59 C.J. p 181 note 92. 
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Aooeptaaoe of work under con¬ 
struction contract, commencing pe¬ 
riod within which claimant must no¬ 
tify surety on construction bond of 
claim, must speak as of its date or 
future date therein mentioned, and 
cannot be antedated.—Johnson Serv¬ 
ice Co. V. Seaboard Surety Co., 171 
A. 828, 112 N.J.Law 493, followed in 
American Blower Corporation v. Sea¬ 
board Surety Co., 171 A. 830, 112 K. 
J.Law 496. 

Xndepeodent contracts 
A person furnishing labor or ma¬ 
terials under independent contracts 
and not under such arrangements as 
would constitute continuous employ¬ 
ment must file sworn statement with¬ 
in certain number of days after com¬ 
pletion of work or after last materi¬ 
als have been furnished, in order to 
reach security furnished by bond giv¬ 
en by principal contractor, and such 
person cannot reach such security for 
labor or material supplied under 
earlier contract, unless statement is 
filed within prescribed period, even 
if statement is filed seasonably with 
reference to second contract.—^Mas¬ 
sachusetts Gas & Elec. Light Supply 
Co. V. Rugo Const Co., 71 NJB3.2d 408, 
321 Mass. 20. 

17. Mass.—^Bay State Dredging & 
Contracting Co. v. W. BL Ellis & 
Son Co., 126 N.E. 468, 235 Mass. 
263. 

18. Mass.—^Bay State Dredging & 
Contracting Co. v. W. H. Ellis & 
Son Co., supra. 

19. Mass.—^Bay State Dredging & 
Contracting Co. v. W. H. Ellis & 
Son Co., supra. 

20. Mass.—George H. Sampson Co. 
V. Commonwealth, 88 N.E. 911, 20-.^ 
Mass. 326. 
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ance binding on the state,2i and, hence, the mate¬ 
rialman desiring to perfect his rights on the bond 
must present his claim within the specified time aft¬ 
er the issuance of the certificate .22 The claim may, 
however, be filed at any time after the laborer or 
materialman completes his contract and before the 
completion of the work by the principal contrac- 
tor,^^ such statement of claim becoming operative 
the moment the work of the principal contractor is 
in fact or in legal contemplation completed.24 It 
has been held that a claim cannot be made until the 
relationship of debtor and creditor is created and 
until all the labor and material involved in the claim 
have been furnished.25 

Time to sue. Under some statutes, the state is 
given the first opportunity to sue on the bond and 
may institute its action as soon as its cause of ac¬ 
tion accrues while others must wait until a specified 
time has elapsed.^6 Under a statute providing that 
labor and material claimants may not sue until 
a specified time after completion and final settle¬ 
ment of the contract, it has been held that “final 
settlement” does not mean final payment or final 
disposition of all matters between the state and the 
contractor under the contract,27 but refers to the 
administrative determination by the state that the 
contractor has completed performance and a deter¬ 
mination of the claims it has on the bond,28 and 
labor and material claimants need not wait until 


there has been a final adjudication of all items 
between the contractor and the state.28 Under some 
statutes, laborers or materialmen may not sue on the 
bond until there has been a final settlement or 
abandonment of the contract and a publication 
thereof.80 The fact that the claim is lienable and 
that the time to enforce a lien has expired has been 
held not to bar an action on the bond .21 

A statute requiring suit to be brought within a 
specified time after completion and final acceptance 
of the work has been construed to contemplate ac¬ 
tual completion of the work rather than its abandon¬ 
ment by the contractor as the point from which the 
time begins to run;82 and the architect's final es¬ 
timate is not conclusive evidence of such completion 
where it was made to enable the contractor to re¬ 
ceive the balance due for completion of the work on 
his agreement to replace rejected work thereafter, 
and after securing the surety's agreement to be 
bound until the work rejected was replaced.83 A 
statute requiring payment of laborers on state con¬ 
tracts at least once each month and providing that 
no action shall be maintained against the sureties 
unless brought within a specified period after com¬ 
pletion of the labor, the payment of which is se¬ 
cured by the bond, contemplates the completion of 
plaintiffs labor,84 and not of the labor of all 
laborers employed on the work.86 It entitles the 
laborer to bring an action once each month for his 


21 . Wash.—^McGowan Bros. Hard¬ 
ware Co. V. Fidelity & Deposit Co. 
of Maryland, 147 P. 44, 84 Wash. 
470. 

69 C.J. p 182 note 97. 

22. Wash.—^Wheeler, Osgood Co. v. 
Fidelity & Deposit Co. of Mary¬ 
land, 143 P. 310, 82 Wash. 696. 

69 C.J. p 182 note 98. 

23 . Mass.—Bay State Dredging & 
Contracting Co. v. W. H. Ellis & 
Son Co., 126 N.E. 468, 235 Mass. 
263. 

Wash.—^Unlon Iron Works v. Straus- 
er, 143 P. 446, 82 Wash. 61. 

24. Mass.—Bay State Dredging & 
Contracting Co. v. W. H. Ellis & 
Son Co., 126 N.E. 468, 235 Mass. 
263. 

25 . Mass.—^Mario Pandolf Co. v. 
Commonwealth, 21 N.E.2d 221, 303 
Mass. 251. 

26 . Utah.—State, for Use and Bene¬ 
fit of McBride, v. Campbell Bldg. 
Co., 77 P.2d 341, 94 Utah 326. 

State should assert its claims 

promptly so as not unreasonably to 
delay other creditors.—State, for Use 
and Benefit of McBride, v. Campbell 
Bldg. Co., supra. 

Suits by general creditors of Ihe 
contractor are not within the scope | 

81 C. J.S.—70 


of the statute.—State, for Use and 
Benefit of McBride, v. Campbell 
Bldg. Co., supra. 

27. Utah.—State, for Use and Bene¬ 
fit of McBride, v. Campbell Bldg. 
Co., supra. 

28. Utah.—State, for Use and Bene¬ 
fit of McBride, v. Campbell Bldg. 
Co., supra. 

Contractor’s disagreement with ad¬ 
ministrative determination 
“Final settlement,*' under statute 
authorizing material and labor claim¬ 
ants against general contractor of 
state construction work to bring suit 
on contractor's bond after six months 
from completion and “final settle¬ 
ment’* of contract, cannot be affected 
by fact that contractor may not agree 
with state’s determination as to 
amount which It considers it owes to 
contractor.—State, for Use and Bene¬ 
fit of McBride, v. Campbell Bldg. Co., 
supra. 

29. Utah.—Campbell Bldg. Co. v. 
District Court of Millard County, 
63 P.2d 266, 90 Utah 652, 119 A.L.R. 
250. 

30. Miss.—^U. S. Fidelity & Guaran¬ 
ty Co. V. Plumbing Wholesale Co., 
166 So. 629, 175 Miss. 675. 
Baaulrement is Jurlsdiotional and I 
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^ a Judgment obtained in an action in¬ 
stituted before the reauisite publica¬ 
tion is void.—^U. S. Fidelity & Guar¬ 
anty Co. v. Plumbing Wholesale Co., 
supra. 

Purpose of statute is to avoid mul¬ 
tiplicity of suits.—U. S. Fidelity & 
Guaranty Co. v. Plumbing Wholesale 
Co., supra. 

31. Cal.—^Adams v. Christopher, 6 
P.2d 948, 119 Cal.App. 40. 

32. Okl.—Coyle v. U. S. Gypsum Co., 
166 P. 394, 64 Okl. 153. 

Implied repeal 

Statute allowing one year from 
time of acceptance of work for suit 
on public contractor's bond impliedly 
repealed earlier statute fixing limita¬ 
tion of one year from time of deliv¬ 
ery or furnishing of material.—^Vl^est- 
ern & Southern Indemnity Co. v. 
Chicago Title & Trust Co., 191 N.E. 
462, 128 Ohio St. 422. 

33. Mo.—State of Kansas ex rel. 
Winkle Terra Cotta Co. v. U. S. 
Fidelity & Guaranty Co., 14 S.W. 
2d 576, 322 Mo. 121. 

34. N.Y.—^Hubbard v. Rodger, 27 N. 
Y.S. 47, 76 Hun 220. 

35. N.Y.—Hubbard v. Rodger, supra. 
69 C.J. p 182 note 12. 
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compensation,36 but it does not require him to do 
so,37 and if his action is commenced within the 
specified period after completion of all his labor, 
it is sufficient.33 

The filing of a cross complaint has been regarded 
as the commencement of an action on the claim 

involved.33 

Who may sue; parties. As a general rule where 
the bond of a contractor for a state improvement 
is for the benefit of persons supplying labor or ma¬ 
terial, such persons may sue on the bond,^® al¬ 
though the state is the only one named as obligee 
and there is no express provision giving third per¬ 
sons rights thereunder,^! and notwithstanding the 
absence of privity of contract between the principal 
contractor and such persons.'*^ Statutory sanction 
is not necessary to support an action on the bond by 
laborers or materialmen where the bond expressly 
provides that they shall have the right to sue 
thereon>3 On the other hand, in the absence of a 
provision in the statute or contract or bond extend¬ 
ing the benefit of the bond to persons furnishing 
labor or material to the contractor, it has been held 


that such persons cannot maintain an action on the 
bond,44 particularly where the bond expressly pro¬ 
vides that the surety shall not be liable, directly or 
indirectly, to anyone but the state.^5 

An action on a contractor’s bond has been held to 
be properly brought in the name of the state on 
relation of the materialman, laborer, or subcon¬ 
tractor,^® and the people may sue on a contractor’s 
bond running to the people, and conditioned on the 
payment by the contractor of all charges made 
against him in the construction of a certain public 
work, to recover an amount due materialmen."*7 

Since the liability of the principal and surety on 
the bond is joint and several, a separate action may 
be maintained by the materialman against the surety 
without joining the principal."*® 

Pleading omd evidence. In an action on a bond 
brought against the surety thereon by, or for the 
use and benefit of, a laborer or materialman, the 
declaration, petition, or complaint must state a cause 
of action.*® It has been held that in an action to 
enforce a claim against a statutory bond, recovery 
may not be had on the bond as a common-law ob- 


36. N.T.—^Bronnle v. New Engrland 
Equitable Ins. Co., 164 N.T.S. 810, 
178 App.Dlv. 331. 

37. N.T.—Bronnie v. New England 
Equitable Ins. Co., supra. 

38. N.T.—^Bronnie v. New England 
Equitable Ins. Co., supra. 

39. Cal.—^Adams v. Christopher, 5 
P.2d 948, 119 CalA.pp. 40. 

40. U.S.—^International Steel & Iron 
Co. V. National Surety Co., Tenn., 
66 S.Ct. 619, 297 U.S. 667, 80 L.Ed. 
961. 

Ariz.—Webb v. Crane Co., 80 P.2d 698, 
62 Ariz. 299. 

Ga.—^A. K. Adams & Co. v. General 
Elec. Supply Corp., 8 S.E.2d 136, 
62 Ga.App. 287. 

Pa.—^Pennsylvania Turnpike Com¬ 
mission, to Use of Weiss v. An¬ 
drews & Andrews, 47 A.2d 220, 364 
Pa. 138—Borough of Castle Shan¬ 
non V. Collinger, 167 A. 629, 110 
Pa. Super. 144—Commonwealth v. 
Hartford Accident & Indemnity 
Co., 22 Pa.Dist & Co. 109—Com¬ 
monwealth V. Metropolitan Casual¬ 
ty Ins. Co. of New York, 17 Pa. 
Dist. & Co. 387—^Arthur Greenfield, 
Inc., V. Great American Indemnity 
Co., 16 Pa.I>ist. & Co. 226. 

69 C.J. p 182 note 4. 

Eadstenoe of another "bond 

The fact that the contractor for 
the construction of a public building 
executed a labor bond expressly giv¬ 
ing laborers direct right of action 
thereon did not affect right of materi¬ 
alman to sue on performance bond 


conditioned on payment of laborers, 
mechanics, subcontractors and ma¬ 
terialmen which did not expressly 
confer right on such persons to sue 
on bond.—^Webb v. Crane Co., 80 P.2d 
698, 62 Ariz. 299. 

41. Ariz.—^Webb v. Crane Co., supra. 

42. Wash.—Crane Co. v. Musgrave 
& Blake, 172 P. 866, 102 Wash. 69. 

43. Pa.—^Pennsylvania Turnpike 
Commission v. Girard Const. Co., 
38 Pa.Dist. & Co. 1. 

44. Ill.—^People, for Use of National 
Cast Iron Pipe Co., v. Merkle, 269 
IlLApp. 449. 

Pa.—Commonwealth v. Metropolitan 
Casualty Ins. Co. of New York, 17 
Pa.Dist. & Co. 387. 

59 C.J. p 182 note 2. 

45. Ark.—^Fidelity, etc., Co. v. Crane 
Co., 12 S.W.2d 872, 178 Ark. 676. 

46. P€u—Commonwealth ex rel. 

Schnader v. Great American In¬ 
demnity Co., 167 A. 793, 312 Pa. 183. 

69 C.J. p 182 note 6. 

Warrant of attorney 
Surety on public contractor’s bond, 
if doubting right to use name of com¬ 
monwealth in action on bond by com¬ 
monwealth to use of subcontractors, 
should have required filing of war¬ 
rant of attorney.—Commonwealth ex 
rel. Schnader v. Great American In¬ 
demnity Co., supra. 

Interest of state 

Where balance remained due sub¬ 
contractors under contract for con- 
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structlon of state office building, 
commonwealth had such interest in 
amount due subcontractors as to au¬ 
thorize action in name of common¬ 
wealth to use of subcontractors 
against surety on contractor’s bond. 
—Commonwealth ex rel. Schnader v. 
Great American Indemnity Co., su¬ 
pra. 

47. Colo.—^People v. Dodge, 62 P. 
637, 11 Colo.App. 177. 

48. Cal.—Adams v. Christopher, 6 P. 
2d 948, 119 Cal.App. 40. 

Okl.—^Federal Surety Co. v. St. Louis 
Structural Steel Co., 239 P. 164, 111 
Okl. 208. 

49. Wash.—^Holly-Mason Hardware 
Co. V. National Surety Co., 180 P. 
901, 107 Wash. 74. 

69 C.J. p 183 note 16. 

Zh. ao-Uon in name of state, right of 
state only need be alleged in plead¬ 
ing.—Commonwealth ex rel. Schnader 
V. Great American Indemnity Co., 167 
A. 793, 312 Pa. 183. 

Complaint held suffldent 
Cal.—^Pneucrete Corporation v. U. S. 
Fidelity & Guaranty Co., 46 P.2d 
1000, 7 Cal.App.2d 733. 

69 C.J. p 183 note 16 [a]. 

Complaint held JnBuffldent 
Gte,.—^Pittsburgh Plate Glass Co. v. 
American Surety Co. of New York, 
19 S.E.2d 367, 66 Ga.App. 806, fol¬ 
lowed in Pittsburgh Plate Glass 
Co. V. U. S. Guarantee Co., 19 S.E. 
2d 363, 66 Ga.App. 815. 

69 C.J. p 183 note 16 [b]. 
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ligation.®® The burden of proving payment of the 
materialmen’s claims is on the party asserting such 
pa 3 rment.®^ There is no presumption that loss or 
prejudice results to a compensated surety on the 
bond of a contractor from an extension of time 
of payment by materialmen to a subcontractor.®2 
It is incumbent on plaintiff when the statute so re¬ 
quires to show either that the material was used in 
the prosecution of the construction work, or that it 
was delivered on the ground for use therein.®3 
General rules have been applied as to the weight 
and sufficiency of the evidence.®^ 

Amount of recovery. In an action on a con¬ 
tractor’s bond, claimant has been held to be en¬ 
titled to interest on his claim.®® One supplying ma¬ 
terial to a subcontractor is entitled to interest from 
the time his claim became due and he is not limited 
to interest from the time of demand on the contrac¬ 
tor or surety or the institution of suit.®® Where 
authorized by statute, counsel fees may be al- 
lowed.®7 


§ 120. Construction and Operation 

The contracts of a state with private individuals are 
to be construed in the same manner as the contracts of 
private persons. 

The contracts of a state with individuals are to 
be construed in the same manner and are subject to 
the same rule of law as the contracts of private 
persons,®® and whatever is essential to enjoyment 
of the thing granted will necessarily be implied.®® 
The mutual intent of the parties must be ascertained 
as far as possible®® and effect given thereto®^ 
rather than to particular ambiguous words.®® To 
this end, the conditions of the time, the purposes 
of the parties, and the interests involved are to be 
considered;®® the various sections of the contract 
and specifications must be read together ;®4 and the 
contract should be construed in the light of the lan¬ 
guage used and the surrounding circumstances.®® 
The words used should be construed in their most 
natural and obvious sense,®® unless the circum¬ 
stances show that a different meaning was in- 


sa Mass.—^Dlx Lumber Co. v. City 
of Boston, 194 N.E. 117, 289 Mass. 
291. 

51- Mo.—^Fidelity & Deposit Co. of 
Maryland v. John Gill & Sons Co., 
270 S.W. 700. 

52. Mo.—^Fidelity & Deposit Co. of 
Maryland v. John GUI & Sons Co., 
supra. 

53. Wash.—^Holly-Mason Hardware 
Co. V. National Surety Co., 180 P. 
901, 107 Wash. 74. 

54. Evidexioe held Insufficient 

To show assignment of claim.— 
F. H McGraw & Co. v. Sherman Plas¬ 
tering Co., D.C.Conn., 60 F.Supp. 504, 
affirmed, C.C.A., F. H. McGraw & Co. 
V. Milcor Steel Co., 149 F.2d 301, cer¬ 
tiorari denied 66 S.Ct. 92, 326 U.S. 
753, 90 L.Ed. 452, and Aetna Casualty 
& Surety Co. v. Milcor Steel Co., 66 
S.Ct. 92, 326 U.S. 753, 90 L.Ed. 452. 

55. N.J.—^Monahan v. Seaboard Sur. 
Co., 18 A.2d 40, 126 N.J.Law 148. 

56. Ariz.—^Webb v. Crane Co., 80 P. 
2d 698, 52 Ariz. 299. 

Pa.—Commonwealth ex rel. Schnader 
V. Great American Indemnity Co., 
167 A. 793, 312 Pa. 183. 

57. N.J.—Monahan v. Seaboard Sur. 
Co., 18 A.2d 40, 126 N.J.Law 148. 

58. U.S.—City of Lincoln v. Rick¬ 
etts, C.C.A.Neb., 84 P.2d 795. 

Ga.—^Regents of University System 
of Georgia v. Blanton, 176 S.E. 673, 
49 Ga.App. 602, followed in Regents 
of University System of Georgia v. 
Woodward, 176 S.E. 677, 49 Ga.App. 
608. 

Ind.—State v. Feigel, 178 N.B. 435, 
204 Ind. 438. 

Neb.—Appeal of Roadmlx Const. 
Corp., 9 N.W.2d 741, 143 Neb. 425. 


N.T.—Frye v. State, 78 N.T.S.2d 342, 
192 Misc. 260. 

Utah.—Campbell Bldg. Co. v. State 
Road Commission, 70 P.2d 857, 95 
Utah 242. 

59 C.J. p 183 note 21. 

Where state government acts In a 
proprietary or business capacity, its 
contracts and dealings are construed 
by same rules and with like effect 
as those of private citizens.—Corpo¬ 
ration of America v. Durham Mut. 
Water Co., 123 P.2d 81, 50 CalA.pp.2d 
337. 

59. N.T.—^Hydraulic Race Co. v. 
Greene, 245 N.T.S. 444, 230 App. 
Div. 374. 

ea N.T.—Swift V. State, 89 N.T. 52 
—^Hydraulic Race Co. v. Greene, 
245 N.T.S. 444, 230 App.Div. 374. 
Ascertainment of intent 

Intention of state in making con¬ 
tract must be ascertained by acts and 
declarations of its constituted au¬ 
thorities and agents acting within 
scope of their duties, and question of 
intent is peculiarly within province 
of jury.—^Regents of University Sys¬ 
tem of Georgia v. Blanton, 176 S.E. 
673, 49 Ga.App. 602, followed in Re¬ 
gents of University System of Geor¬ 
gia V. Woodward, 176 S.E. 677, 49 
Oa.App. 608. 

61- Wash.—-King v. State, 192 P. 15. 

112 Wash. 274. 

59 C.J. p 183 note 25. 

62. N.T.—^Hydraulic Race Co. v. 
Greene, 245 N.T.S. 444, 230 App. 
Div. 374. 

63- N.T.—^Hydraulic Race Co. v. 
Greene, supra. 

64. N.T.—C. F. Mentzinger’s Son, 
Inc. V. State, 106 N.T.S.2d 108, 278 
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App.Div. 1019—Novak & Rehner v. 
■State, 78 N.T.S.2d 677, 192 Misc. 66 
—George A Puller Co. v. State, 
293 N.T.S. 357, 161 Misc. 843. 

65. N.T.—Campbell v. State, 270 N. 
T.S. 222, 240 App.Div. 304—Novak 
& Rehner v. State, 78 N.T.S.2d 577, 
192 Misc. 66. 

59 C.J. p 183 note 28. 

Plans and spedflcatious 
Where all bidding for construction 
contracts for state office building was 
based on plans and specifications sub¬ 
mitted by state engineers, such cir¬ 
cumstances should be considered in 
construing conditions in the con¬ 
tracts.—Cauldwell-Wingate Co. v. 

State, 12 N.E.2d 443, 276 N.T. 366. 

66. N.T.—^Hydraulic Race Co. v. 
Greene, 245 N.T.S. 444, 230 App. 
Div. 374—Harvey v. State, 102 N.T. 

S. 2d 157, 200 Misc. 233, affirmed 
108 N.T.S.2d 627, 279 App.Div. 708, 
motion denied 103 N.E.2d 548, 303 
N.T. 768, affirmed 106 N.E.2d 60. 
303 N.T. 976—^Novak & Rehner v. 
State, 78 N.T.S.2d 677, 192 Misc. 
66—^De Riso Bros. v. State, 293 N. 

T. S. 436, 161 Misc. 934. 

"Available” 

(1) The word “available,** as used 
in statute requiring that lease exe¬ 
cuted by state contain clause provid¬ 
ing that state’s contract shall be 
deemed executory only to extent of 
moneys available and that state shall 
incur no liability beyond moneys 
available for purpose, does not mean 
as long as any moneys remain in 
fund, but is employed in restrictive 
sense and means usable for proper 
and necessary administration of law. 
—Starling Realty Corp. v. State, 20 
lN.T.S.2d 878, 174 Misc. 375, affirmed 
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tended,®*^ and words may be interpreted in ac¬ 
cordance with trade usage where su<i is shown to 
have been the intention of the parties.®* Words 
used must be construed in connection with the 
contract and the general improvement of which the 
contract forms a part®^ The practical construction 
placed on the contract by the parties is entitled to 
great weight in the interpretation thereof,but 
acts of state officers relied on to show such con¬ 
struction must be within the scope of their au- 
thority.71 

All contracts made with the state are subject to 


the provisions of existing law.^* The constitution 
of the state is a part of state contracts,^3 and, 
where an agent is appointed by law to contract for 
the state, the law under which he acts is as much a 
part of the contract made by him as if it were 
formally embodied in the contractDue regard 
must be had to the provisions and purposes of the 
statute authorizing the contract provisions re¬ 
quired by the statute to be in the contract are a part 
thereof whether or not expressly incorporated 
therein and, where the contract is ambiguous, 
the statute may be resorted to for aid in its con- 


26 N.T.S.Sd 47. 261 APP.Div. 363. af¬ 
firmed 36 N.B.2d 201. 286 N.T. 272, re- 
argrument and motion denied 87 N.R 
2d 138. 286 N.T. 696. 

(2) Under contract of sale provid¬ 
ing- that If conditions beyond control 
reduced quantities of bags available, 
uncompleted balance of contract 
could be canceled by the state, word 
“available" meant accessible or at the 
disposal of the state.—^Nemo v. State. 
34 N.T.S.2d 40. 178 Mlsc. 286. 
‘foregoing work’* 

In contract for construction of su¬ 
perstructure of state office building, 
providing that "work of this con¬ 
tract is contingent upon the execu¬ 
tion of the foregoing work by the 
Foundation Contractor," the phrase 
“foregoing work" referred to founda¬ 
tion work shown in plans and speci¬ 
fications submitted to all contractors 
for purpose of bidding.—Cauldwell- 
Wingate Co. v. State, 12 N.E.2d 443, 
276 N.T. 366. 

‘‘Design.’* 

Under contract by which engineer¬ 
ing firm was to furnish consultant 
service on conduit work, specifying 
sizes of pipe and conduit and approv¬ 
ing design, “design" included mode of 
installation and type and kind of ma¬ 
terials to be used in construction.— 
McDonnell v. Wasenmiller, C.aA. 
Neb.. 74 F.2d 320. 

CodrdlnatloiL with other contractors 
Requirement of contract for con¬ 
struction of state hospital buildings 
that contractor should properly con¬ 
nect and coordinate with other con¬ 
tractors did not require contractor to 
wait indefinitely for turning on of 
heat by state through connections to 
be made by heating contractor, with 
respect to contractor’s right to re¬ 
cover for failure of state to furnish 
temporary heat as provided in con¬ 
struction contract.—^De Riso Bros. v. 
State, 293 N.T.S. 436, 161 Misc. 934. 

67. N.T.—^Novak & Rehner v. State, 
78 N.T.S.2d 677, 192 Mlsc. 66. 

N.T.—Frye v. State, 78 N.T.S.2d 
342, 192 Mlsc. 260. 

69. N.T.—Ferguson Contracting Co. 


V. State, 126 N.T.S. 808, 70 Mlsc. 
472. 

59 C.J. p 184 note 35. 

7a Mass.—New England Founda¬ 
tion Co. V. Commonwealth, 100 N. 
R2d 6, 327 Mass. 587. 

N.T.—B. Lyon Co. v. Morris, 261 
N.T.S. 286, 237 App.Div. 304, appeal 
dismissed 185 N.R 711, 261 N.T. 
497—^Hydraulic Race Co. v. Greene, 
246 N.T.S. 444, 230 App.Div. 374. 
Ohio.—State ex rel. Burgess & Niple 

V. Linzell, 93 N.R2d 9, 153 Ohio St. 
645. 

71. N.T.—^E^ydraullc Race Co. v. 
Greene, 233 N.T.S. 49, 183 Mlsc. 
410, reversed on other grounds 245 
N.T.S. 444, 230 App.Div. 374. 

76. Ky.—Corpus Jtuls quoted lu 
Armory Commission v. Palmer, 69 
e.W.2d 681, 682, 263 Ky. 426. 

N.T.—Stairling Realty Corp. v. State, 
36 N.E.2d 201, 286 N.T. 272, reargu¬ 
ment and motion denied 37 N.E.2d 
138, 286 N.T. 696. 

N.D.—Welch T. North Dakota Work¬ 
men’s Compensation Bureau, 31 N. 

W. 2d 498, 75 N.D. 608. 

Tenn,—State v. Ward, 9 Heisk. 100. 
Subsequent statute 
The provisions of labor law were 
not part of public Improvement con¬ 
tract executed several months before 
enactment of su<fii provislona—Car¬ 
der Realty Corp. v. State, 23 N.T.S.2d 
396, 260 App.Div. 469, affirmed 35 N. 
E.2d 194, 285 N.T. 803, motion denied 
35 N.E.2d 941, 286 N.T. 604. 

Sales tax 

Where contractor agreed to con¬ 
struct and deliver scow to state for 
stated price, and contract was silent 
as to whether such price included 
sales tax, state was not bound to pay 
amount of sales tax In addition to 
stated price, although contract was 
expressly made subject to laws of 
state; for purpose of determining 
whether state was obligated to pay 
sales tax, contract would be inter¬ 
preted not only in accordance with 
literal wording of the sales tax law, 
but also in accordance with Judicial 
construction thereof.—^Pacific Coast 
Engineering Co. v. State, 244 P.2d 21, 
111 CalA.pp.2d 31. 

.1108 


73. Neb.—Corpus Jnzis quoted la 
Scotts Bluff County v. State, 276 N. 
W. 185, 188, 133 Neb. 608. 

Tex.—^Biarshall v. Clark, 22 Tex. 23. 

74. Neb.—Corpus Juris quoted la 
Scotts Bluff County v. State, 276 
N.W. 185, 188, 133 Neb. 508. 

69 C.J. p 171 note 94. 

75. Ohio.—State v. Netter, 3 Ohio 
Cir.Ct 369, 2 Ohio Cir.Dec. 207, 

XJhloa label 

Under act providing that state 
printing of the fifth class might be 
left to such newspaper or Job print¬ 
ing shop in the state as is equipped 
to handle, perform, and take proper 
care of the work required and to fur¬ 
nish the stock necessary at a price 
determined and fixed by the state 
printing commission and the state 
printer, printing of adjuster’s dally 
reports for use by the state hail in¬ 
surance department, pursuant to con¬ 
tract with the state publication and 
printing commission, was not re¬ 
quired to bear the label of the branch 
of the international typographical 
union of the city in which the print¬ 
ing was done as required by statute 
in case of printing certain classes.— 
Kidder County Farmers Press v. 
State, 280 N.W. 876, 68 N.D. 418. 

76. N.T.—Starling Realty Corp. v. 
State, 26 N.T.S.2d 47, 261 App.Div. 
363, affirmed 36 N.R2d 201, 286 N. 
T. 272, reargument and motion de¬ 
nied 37 N.B.2d 138, 286 N.T. 696. 

Or.—Fitzgerald v. Neal, 231 P. 646, 
113 Or. 103. 

Arbltratiou statute 

(1) The provision of Arbitration 
Act for application of the act to any 
written contract of which the com¬ 
monwealth shall be a party is man¬ 
datory.—Acchlone v. Commonwealth, 
32 A2d 764, 347 Pa. 662—Seaboard 
Surety Co. v. Commonwealth, 27 A2d 
27, 346 Pa. 147—Philadelphia Hous¬ 
ing Authority v. Turner Const. Co., 
23 A2d 426, 343 Pa. 612. 

(2) The Arbitration Act authoriz¬ 
ing proceedings to vacate, modify, or 
correct arbitration award. In arbitra¬ 
tion provision of written contract for 
construction of section of highway 
for commonwealth, governed award 
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structionJ'^ Where the state enters an agreement 
through an act of the legislature, the terms of the 
■contract are to be found in the provisions of the 
^ct to which the contract owes its creation.^8 

As in other cases, a contract by the state is to 
be construed against the party who drafted it,^® 
but it has been held, sometimes by reason of stat¬ 
ute, that uncertainties and ambiguities in the con¬ 
tract are to be resolved in favor of the state, 
and liability may not be imposed on the state or a 
state agency by a strained construction of the con¬ 
tracts^ While a construction of the contract which 
puts the contractor at the mercy of the state is not 
favored,®^ a provision for the adjustment of the 
price in the discretion of the state on the happening 
■of specified conditions has been held to be an il¬ 
lusory provision and not to impose any obligation on 
■the state.S8 xhe rule that a contract by the state 
■should be construed so as to avoid its being illegal 
^s involving a violation of the constitution is not 
applicable where there is no merit to the contention 
as to illegality, s 4 

A contractor must take the contract as the state 
tenders it with its benefits and burdens or leave 
it altogether-^® Under a statute permitting the 


contractor under a construction contract to obtain 
the percentages retained by the state out of the 
progress payments to the contractor on posting 
security of equal value, the consent of the con¬ 
tractor's surety need not be obtained in order to 
entitle the contractor to obtain the retained 
money.*® 

The Sales Act has been held to apply to a contract 
by the state for the purchase of goods,so that its 
unreasonable delay in rejecting defective goods is 
an acceptance thereof,** relieving the seller from 
liability for breach of warranty** and barring the 
state from rescinding the sale,*® but a prompt re¬ 
jection which fails to specify the defects is suffi¬ 
cient where the seller knows the defects.*^ In or¬ 
der that the repudiation of an executory contract of 
purchase by the state may deprive the seller of the 
right to the full purchase price and limit him to 
damages, the repudiation must be absolute and un¬ 
equivocal.** 

Particular provisions. The parties to a contract 
for state improvements may agree to select an um¬ 
pire or arbitrator to settle disputes as to the inter¬ 
pretation of the contract,** and the rights of the 


made pursuant to such provision even 
though provision stated that award 
should be final and conclusive, and 
there should bo no right of appeal.— 
Acchione v. Commonwealth, supra— 
Seaboard Surety Co. v. Common¬ 
wealth, supra. 

77- Md.—^Northern Cent. R. Co. v. 
•State, 17 Md. 8. 

’78. Ga.—Regents of University Sys¬ 
tem of Georgia v. Blanton. 176 S.£!. 
673, 49 Ga.App. 602, followed in 
Regents of University System of 
Georgia v. Woodward, 176 S.EJ. 677, 
49 Ga.App. 608. 

*79. Ky.—^Mammoth Cave Nat. Park 
Ass'n V. Whittle & Demunbrum, 70 
S.W.2d 990. 254 Ky. 68. 

.Mo.—^Webb-Boone Paving Co. v. State 
Highway Commission, 169 S.W.2d 
336, 350 Mo. 896. 

.N.T.—Rusciano & Son Corp. v. State, 
110 N.Y.S.2d 770, 201 Misc. 690, mo¬ 
tion denied 114 N.Y.S.2d 667—No¬ 
vak & Rehner v. State, 78 N.Y.S.2d 
677, 192 Misc. 66—Frye v. State, 78 
N.Y.S.2d 342, 192 Misc. 260. 

s80. Cal.—Panama-Pacific Interna¬ 

tional Exposition Co. v. Panama- 
Pacific International Commission, 
174 P. 890, 178 Cal. 746—People v. 
Marsicano, 135 P.2d 16, 57 Cal.App. 
2d 591. 

Ky.—Louisville & Jefferson County 
Metropolitan Sewer Dist v, St. 
Matthews Sanitary Ass'n, 208 S. 
W.2d 490. 307 Ky. 348. 

.s81. E:y.—^Mammoth Cave Nat Park 


Ass'n V. Whittle & Demunbrum, 70 
S,W.2d 990, 254 Ky. 63. 

82. N.Y.—Wholesale Service Supply 
Corp. V. State, 103 N.Y.S.2d 820, 
201 Misc. 56. 

83- N.Y.—Queensboro Farm Prod¬ 
ucts V. State, 29 N.Y.S.2d 663, 262 
App.Div. 426, affirmed 40 N.E.2d 
1017, 287 N.Y. 797. 

84. Wyo.—Bourne v. Cole, 77 P.2d 
617, 63 Wyo. 31. 

85. N.Y.—Carder Realty Corp. v. 
State, 15 N.Y.S.2d 604, 172 Misc. 
498, reversed on other grounds 23 
N.Y.S.2d 395, 260 App.Div. 469, af¬ 
firmed 35 N.E.2d 194, 285 N.Y. 803, 
motion denied 35 N.E.2d 941, 286 
N.Y. 604. 

86- N.Y.—Agostini v. State, 5 N.Y.S. 
2d 732, 255 App.Div. 264. 

87. N.Y.—Dailey Mills v. State. 104 
N.Y.S.2d 31, 200 Misc. 811. 

Defects not motivating rejection 
Where actual ground for rejection 
of feed purchased from claimant was 
not claimant's alleged failure proper¬ 
ly to label bags as required by agri¬ 
culture and markets law or claim¬ 
ant's alleged failure to make delivery, 
but true ground was claimant's fail¬ 
ure to meet minimum fat and maxi¬ 
mum fibre content of ■the feed, other 
objections would be deemed waived. 
—^Dailey Mills v. State, supra. 

88. N.Y.—Dailey Mills v. State, su¬ 
pra. 


89. N.Y.—^Dailey Mills v. State, su¬ 
pra. 

90. N.Y.—Dailey Mills v. State, su¬ 
pra. 

91. N.Y.—^Dailey Mills v. State, su¬ 
pra. 

92. Okl.—Oklahoma Tax Commis¬ 
sion V. Port inberry Co., 207 P.2d 
301, 201 Okl. 537. 

93. N.Y.—^W. B. Armstrong Co. v. 
State, 181 N.Y.S. 186, 111 Misc. 297. 

Time to seek arbitration 
The language of statute, under 
which contractor with state made de¬ 
mand for arbitration, that arbitra¬ 
tion shall not be demanded after a 
specified period Arom date of comple¬ 
tion of the work under the contract 
is plain and does not warrant inter¬ 
pretation so as to read into it the 
condition that the period begins to 
run from completion "and accept¬ 
ance" of the work as provided by un¬ 
related statute concerning public con¬ 
tractors* bonds.—State v. Wm. O'Neil 
Sons Co., 296 N.W. 7, 209 Minn. 219. 
Misoonduot 

The action of arbitrators in com¬ 
missioning state geologist to make 
laboratory analysis of samples of 
test borings and in receiving geolo¬ 
gist’s reports, without giving con¬ 
struction contractor's surety oppoi> 
tunity to examine reports or to cross- 
examine geologist or to Introduce evi¬ 
dence to explain or contradict re¬ 
ports, constituted misconduct within 
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parties thereunder,®^ and his decision is binding in 
the absence of fraud or bad faith; but a clause 
whereby the contractor agrees to be guided by the 
attorney general’s interpretation of the controlling 
statute does not operate to render conclusive the 
latter’s opinion as to questions of fact.®® Where 
the contract provides that the engineer or architect 
shall decide certain questions, his determinations are 
binding when not made in bad faith or arbitrarily.®® 
A provision in a contract as to the method by 
which the work shall be measured has been con¬ 
strued as containing an implied condition that the 
designated method shall be reasonable under the 
circumstances,®^ and where it is not reasonably ade¬ 
quate, a different method may be used.®® 

A reference, in a contract with respect to land, 
to plans and plats may be deemed to incorporate 
them in the contract by reference.®® Where a con¬ 
tract for a specific quantity is qualified by words 
such as “about” or “more or less” and other 
stipulations and conditions, the contract is governed 
by the conditions.^ On a cost plus contract, it has 
been held that the state is not entitled to reduce the 
amount of the cost by a tax credit received by the 
contractor where the contractor cannot use the 
credit to discharge his tax in connection with the 
contract but may utilize the credit only in connec¬ 


tion with future taxes.® Where a cost plus contract 
provides that expenses due to contractor’s nonfeas¬ 
ance shall not be recoverable as part of cost, an 
extra compensation award to a minor employed in 
violation of law is not recoverable as part of the 
cost.® 

Authority to make changes in the plans and spec¬ 
ifications of the work may be reserved in the con¬ 
tract, and the contractor is boimd by changes so 
made.** 

Building contractor's right on premises, A con¬ 
tract to construct a state building grants to the 
contractor merely a license to enter on the prem¬ 
ises for the purpose,® and gives him no right, as 
against the state or its agents, to hold possession.® 

Printing and binding contracts. A contractor 
agreeing to do all the printing and binding required 
by the state has been held to be entitled to do all 
such work as may be reasonably required and neces¬ 
sary for the period covered by the contract,^ and 
the contract has been held to include all printing 
and binding and ruling and work incident thereto 
which may be required by any and all of the state 
departments, and by any and all of its public in¬ 
stitutions.® Such a contract, however, has been 
held not to forbid the state to do its own printing,® 


statute reQulringr vacation of award 
for misconduct of arbitrators.—Sea¬ 
board Surety Co. v. Commonwealth, 
38 A.2d 68, 360 Pa. 87. 

94. Ohio.—State v. Donahey, 121 N. 
K 645, 98 Ohio St. 442. 

59 C.J. p 184 note 37. 

95. Wis.—State v. Hull, 174 N.W. 
478, 170 Wls. 174. 

59 C.J. p 184 note 39. 

96. Mass.—^Benjamin Foster Co. v. 
Commonwealth, 61 N.E.2d 147, 318 
Mass. 190, 166 A.L..R. 925. 

N.Y.—Seglin-Harrlson Const Co. v. 
State, 46 N.T.S.2d 602, 267 App.Div. 
488, 926, affirmed 58 N.E.2d 621, 293 
N.T. 782—^Agostini v. State, 40 N. 
T.S.2d 598, affirmed 47 N.Y.S.2d 869, 
267 App.DIv. 1008, adhered to 53 
N.Y.S.2d 120, 268 App.Div. 1014, 
affirmed 62 N.E.2d 488, 294 N.Y. 860. 
ITot aarbitratlon under statute 

Provisions in contracts which give 
engineers or architects or heads of 
municipal or state departments pow¬ 
er to decide questions are not arbitra¬ 
tion provisions within the Arbitration 
Act—^Philadelphia Housing Authori¬ 
ty V. Turner Const Co., 28 A.2d 426, 
348 Pa. 512. 

97. N.Y.—Campbell v. State, 270 N. 
Y.S. 222, 240 App.Div. 304. 

98. N.Y.—Campbell v. State, supra. 

99. Iowa.—State v. Butka, 299 N.W. 
420, 230 Iowa 928. 


Inapplicable statutes 

The statutes providing for filing 
with the auditor and recorder of the 
county a complete right of way map 
on completion of project and that 
work should be done in accordance 
with surveys, plans, and specifica¬ 
tions filed in office of highway com¬ 
mission, were not applicable in deter¬ 
mining whether plans and plat of 
highway project referred to in con¬ 
tract were a part of the contract— 
State V. Butka, supra. 

1. Season for rule 

The reason for rule that contract 
with government for specific quantity 
qualified by words *'about' or '‘more 
or less” followed by other stipula¬ 
tions or conditions is governed by 
such conditions arises from the fact 
that in procuring commodities for 
military establishments and like 
agencies it is often impossible, be¬ 
cause of changing conditions, to spec¬ 
ify an exact amount, and, in order to 
protect the public and taxpayer from 
needless dissipation of public funds, 
an approximate quantity is denoted. 
—Wholesale Service ’ Supply Corp. v. 
State, 108 N.Y.S.2d 820, 201 Misc. 56. 
Bnle held inapplicable 
N.Y.—Wholesale 'Service Supply 

Corp. V. State, supra. 

2. N.Y.—Harvey v. State, 108 N.Y.S. 
2d 627, 279 App.Div. 708, motion 
denied 103 N.E.2d 548, 303 N.Y. 
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768, affirmed 106 N.E.2d 60, 303 N. 
Y. 976. 

3. N.Y.—^John A. Johnson & Sons v. 
State, 109 N.Y.S.2d 677, 279 App. 
Div. 294. 

4. N.Y.—^Ferguson Contracting Co. 
V. State, 126 N.Y.S. 808, 70 Misc. 
472. 

59 C.J. p 184 note 42. 

5. Ark.—Caldwell v. Donaghey, 156 
S.W. 839, 108 Ark. 60, 45 L.R.A.,N. 
S., 721, Ann.Cas.l915B 133. 

6. Ark.—Caldwell v. Donaghey, su¬ 
pra. 

59 C.J. p 184 note 44. 

7. N.D.—^Bismarck Tribune Co. 
State, 195 N.W. 823, 60 N.D. 301. 

59 C.J. p 184 note 46. 

Binding 

Under contract whereby printer 
was to furnish the “first class print- 
ingr” of the commonwealth, the print¬ 
er's right to furnish printing was 
not limited to that which was re¬ 
quired to be bound, notwithstanding 
constitutional provision that the 
printing and binding of the laws, 
journal reports, and all other public 
printing and binding shall be per¬ 
formed under contract.—State Jour¬ 
nal Co. V. Commonwealth, 160 S.W.2di 
145, 289 Hy. 808. 

8. N.C.—Stewart v. State, 24 S.BL 
114, 118 N.C. 124. 

I 9. Ky.—State Journal Co. v. Com^ 
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and a contract of this nature^® or one to do such 
printing as the state may require^^ imposes no 
obligation on the state to have any work done; and 
a contract for all state printing does not include 
stamping on platesi2 or engraving^® done for state 
purposes. Where the statute and the contract made 
in accordance therewith do not fix the price for the 
work, the rights of the parties must be determined 
by the reasonable value thereof.14 A contract for 
binding, specifying only certain sized volumes, does 
not preclude the state from contracting with another 
person for the binding of volumes of a different 
size.^5 

Public policy. A contract for an article below 
cost is not contrary to public policy,nor is a con¬ 
tract whereby a printing company, established less 
than the time required for state contractors, sells 
material and furnishes labor and rents machinery 
to enable another not so disabled to undertake a 
contract with the state.^^ 

§ 121. Assignments 

Money due or to become due from the state on a 
contract with it may be assigned by the contractor. 


Contracts with the state, not founded on relations 
of personal confidence and trust or contemplating 
a moral or mental worth or peculiar skill or ability 
of the contractor, can be assigned as the contractor 
may see fit,^^ and so can money due or to become 
due from the state on contracts with it;^® but 
statutory provisions regulating the assignment must 
be complied with in order to make it effective.^® 
Accordingly, where so required, it is necessary to 
file the assignment with the proper officials^! within 
the proper time^- and to deliver it to the assignee.^S 
A statute making an assignment void unless timely 
filed has been held to apply only when the rights 
of a third person are involved,24 but to apply as to 
him notwithstanding he was not prejudiced by the 
failure so to file.25 Under some contractual and 
statutory provisions the consent of the state is 
essential to a valid assignment^® 

It is presumed that the assignment was delivered 
on the date it bears,27 and this presumption is not 
affected by the circumstance that the date of the 
acknowledgment thereof is later than the date of 
the assignment.28 The assignee is bound by the 
contract between the contractor and the state 


monwealth, 160 S.W.2d 146, 289 Ky. 
808. 

Toliime of business fimaraiLteed 
In determining whether printer 
having contract to furnish the first 
class printing of the commonwealth 
was entitled to print and charge for 
various departmental forms and oth¬ 
er documents produced in state de¬ 
partments through use of multilith 
and multigraph machines, contractu¬ 
al provision that it was understood 
that no given volume of business was 
guaranteed or implied was not of 
controlling Importance.—State Jour¬ 
nal Co. V. Commonwealth, supra. 

10. Pa—^Kuhn v. Commonwealth, 
140 A. 527, 291 Pa 497. 

11. S.D.—Carter v. Thorson, 69 N. 
W. 469, 6 S-D. 474, 49 Am.S.R. 893, 
24 L..R.A 734. 

12. Pa—^Kuhn V. Commonwealth, 
140 A. 527, 291 Pa 497. 

69 C.J. p 184 note 50. 

13. N.T.—^Matter of American Bank- 
Note Co., 68 N.T.S. 275, 27 Misc. 
572. 

14. Ky.—Commonwealth v. Bacon, 
111 S.W. 387, 33 Ky.L. 935. 

15- Ark.—^Berry v. Mitchell, 42 Ark. 
243. 

le. Miss.—^B. T. Johnson Pub. Co. v. 
Mills, 31 So. 101, 79 Miss. 643. 

17. N.D.—State v. Hall, 141 N.W. 
124, 26 N.D. 85. 

18. Okl.—^Leader Printing Co. v. 
Lowry, 69 P. 242, 9 Okl. 89. 

59 C.J. p 185 note 67. 


19. Ala—U. S. Fidelity & Guaranty 
Co. V. First Nat. Bank, 140 So. 766, 
224 Ala 375. 

59 C.J. p 185 note 58. 

Not assignment of oontraot 

The assignment contemplated by 
statute relating to subordination of 
liens against money due to a con¬ 
tractor, to an assignment to trustees 
of the money due, is assignment of 
moneys due and to become due under 
the contract only and the assign¬ 
ment to trustees does not operate as 
an assignment of the contract itself. 
—^Williamson & Adams v. State, 13 
N.T.S,2d 736, 171 Misc. 763, affirmed 
18 N.Y.S.2d 10, 269 App.Div. 768. 
Withholding of ftinds 
Where a public improvement con¬ 
tract does not clearly require the 
state or municipality to withhold 
funds applicable to the payment of a 
contract, the contractor may effec¬ 
tually assign such funds.—^North Pa¬ 
cific Bank v. Pierce County, 167 P.2d 
464, 24 Wash.2d 843, 164 A.L.R. 602. 

20. N.T.—^Dwelle-Kaiser Co. v. Frid, 
263 N.T.S. 360. 233 App.Div. 427, 
affirmed 182 N.B. 174, 259 N.T. 646. 

59 C.J. p 185 note 69. 

21. N.T.—^Lee v, William Bailey Cor¬ 
poration, 196 N.E. 9, 267 N.T. 161— 
Dwelle-Kaiser Co. v. Frid, 263 N.T. 
S. 360, 233 App.Dlv. 427, affirmed 
182 N.B. 174, 269 N.T. 646. 

69 C.J. p 186 note 60. 

Pailnre to file previous assignment 
does not affect validity of assignment 
timely filed.—^Arrow Iron Works v. 
Greene, 183 N.E. 515, 260 NT. 330, 

nil 


reargument and motion denied 184 N. 

E. 161, 260 NY. 698. 

22. N.T.—Wehle Elec. Co. v. Kal- 
lock, 4 NT.S.2d 644, 167 Misc. 596, 
698. 

69 C.J. p 186 note 61. 

23. N.T.—General Fireproofing Co. 
V. New York State Bank, 121 N.E. 
768, 122 N.B. 881, 225 N.T. 180, 702. 

24. N.T.—Glens Palls Portland Ce¬ 
ment Co. V. Van Wirt Const. Co., 
228 N.T.S. 289, 132 Misc. 96, modi¬ 
fied on other grounds 232 N.T.S. 
410, 226 App.Div. 169. 

25. NY.—Glens Palls Portland Ce¬ 
ment Co. V. Van Wirt Const Co., 
supra. 

59 C.J. p 185 note 64. 

26. N.T.— Barr & Creelman Co. v. 
State, 37 NY.S.2d 770, 265 App.Div. 
893—^Williamson & Adams v. State, 
13 N.T.S.2d 736, 171 Misc. 763, af¬ 
firmed 18 N.T.S.2d 10, 259 App.Div. 
758. 

Pa.—^Nolan v. J. & M. Doyle Co., 13 
A2d 69, 338 Pa. 398. 

Wash.—Wilder v. Nolte, 79 P.2d 682, 
195 Wash. 1. 

27. N.T.—Glens Falls Portland Ce¬ 
ment Co. V. Van Wirt Const Co., 
232 N.T.S. 410, 226 App.Div. 159. 

59 C.J. p 185 note 66. 

28. N.T.—Glens Palls Portland Ce¬ 
ment Co. V. Van Wirt Const. Co., 
228 N.T.S. 289, 132 Misc. 95, mod¬ 
ified on other grounds 232 N.T.S. 
410, 225 App.Div. 169. 

29. N.T.—Scarsdale Nat. Bank & 
Trust Co. V. U. S. Fidelity & Guar- 
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the assignment becomes effective only as the con¬ 
tract is fulfilled,30 and the assignee takes only the 
rights which the contractor had.3i An assignment 
of all money due or to become due the contractor 
includes money retained by the state to secure the 
contractor’s completion of the contract.32 Where 
a contract made by state oflScials contained an un¬ 
authorized provision that the contractor should, as 
a condition precedent to receipt of the final pa 3 rment, 
show that all materialmen and laborers had been 
paid, the state is liable to an assignee of the con¬ 
tractor notwithstanding nonfulfillment of the con- 
dition.33 Under a statutory assignment for the 
benefit of lienors, it has been held that the assignee 
may complete the performance of the contract,34 
and the assignee has all power necessary to effect 
the completion of the contract,35 including the pow¬ 
er to assign to a subcontractor his claim against 
the state.35 

Rights as between an assignee and persons hold¬ 
ing liens for labor and material are discussed infra 
§ 127. 

Form of assignment. In order to constitute an 
assignment, no particular form is necessary.37 it 


is sufficient if such information is communicated to 
the state as gives it to understand that the assignee 
is the owner of the chose in action.38 

Waiver, It has been indicated that the state may 
waive requirements as to assignments made solely 
for its benefit.33 

§ 122. Modification and Rescission 

A state has no more ri{|ht than an Individual to> 
modify or rescind a contract, unless such right has been- 
reserved. 

A state has no more right than an individual 
to modify or rescind a contract entered into by it,, 
unless such right has been reserved,^® particularly 
where the state is itself in default and the other 
party cannot be placed in statu quo.41 Accordingly,, 
neither the govemor42 nor other state officers^s may 
alter or avoid a contract binding on the state; and 
neither the courts nor a ministerial officer can con¬ 
sider the question whether a contract on its face- 
regular and valid is beneficial to the state or wheth¬ 
er it should have been made.44 The state may, how¬ 
ever, modify its contract with the consent of the 
other party thereto,45 where the officer making the- 
modification has authority to do so,46 and such a. 


anty Co., 190 N.B. 330. 264 N.T. 159 
—Hedley v. New Amsterdam Cajs- 
ualty Co. of New Tork, 46 N.Y.S.2d 
388, 267 App.Dly. 800, affirmed 60 
N,B.2d 180, 293 N.T. 921. 

XmpUed coatraot 

Where contract with state for con¬ 
struction of building- provided that 
contract was made pursuant to spec¬ 
ified statute, evldencingr realization 
of parties that provisions of statute 
controlled In so far as contract was 
Inconsistent therewith, assignee of 
contractor could not recover money 
for construction of building on the¬ 
ory of implied contract.—First Wis¬ 
consin Trust Co. V. State, 265 N.W. 
229, 221 Wls. 216. 

3tt. N.T.—Arrow Iron Works T, 
Greene, 247 N.Y.S. 4, 139 Misc. 266. 
59 C.J. p 185 note 67. 

31. N.Y.—Scarsdale Nat Bank & 
Trust Co. V. U. S. Fidelity & Guar¬ 
anty Co., 190 N.B. 330, 264 N.Y. 
169—Hedley v. New Amsterdam 
Cas. Co. of New York, 46 N.T.S.2d 
888, 267 App.Dlv. 800, affirmed 60 
N.B.2d 130, 293 N.T. 921—William¬ 
son & Ad€Lms V. State, 13 N.Y.S.2d 
736, 171 Misc. 763, affirmed 18 N. 
T.S.2d 10, 269 App.Dlv. 768—Ar¬ 
row Iron Works v. Greene, 247 N. 
Y.S. 4, 139 Misc. 265. 

N.Y.—Chicorelli v. Hempstead 
Paving Co., 276 N.Y.S. 276, 242 
App.Dlv. 890. 

83. Waah.—State v. Cheetham, 49 
P. 227, 17 Wash. 131. 


34. N.T.—Butler v. State, 89 N.Y.S. 
2d 876, 180 Misc. 127. 

35. N.Y.—^Williamson & Adams v. 
State, 36 N.Y.S.2d 850, 264 App.Dlv. 
446. 

33. N.Y.—Williamson ft Adams v. 
State, supra. 

37. Mont—Porter v. Hartley, 216 P. 
344, 67 Mont 244. 

38. Mont.—Porter v. Hartley, supra. 
69 C.J. p 186 note 71. 

39- N.T.—Henderson v. State, 187 N. 
Y.S. 403, 116 Misc. 26. 

59 C.J. p 186 note 72. 

40- Mass.—In re Opinion of the Jus¬ 
tices, 169 N.B. 55, 261 Mass. 623. 

59 C.J. p 186 note 73. 

41. Cal.—State v. McCauley, 16 Cal. 
429. 

43- Ohio.—State v. Cooper, 171 N.B. 
399, 122 Ohio St 321. 

43. Cal.—California Highway Com¬ 
mission V. Riley, 218 P. 679, 192 
Cal. 97. 

69 C.J. p 186 note 76. 

44. TesL—Charles Scribner’s Sons v. 
Marrs, 262 S.W. 722, 114 Tex. 11. 

45. Tex.—^Rhoads Drilling Co. v. 
Allred, 70 S.W.2d 576, 123 Tex. 229. 

69 C.J. p 186 note 78. 

Power to modify its contracts 
should not be denied to state, in ab¬ 
sence of clear expression In consti¬ 
tution of Intention to forbid legisla¬ 
ture to authorize modification._ 

Rhoads Drilling Co. v, Allred, supra. 
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Consideration 

(1) Where the state did no more- 
than it was bound to do under con¬ 
tract and comptroller remitted to the 
contractors only the sums which 
were due on their account and no 
more than the state was obligated to* 
pay, there was a failure of considera¬ 
tion for modification of contract, but 
under the statute, although there was 
a wsint of consideration, it was bind¬ 
ing on the contractors.—^Harvey v. 
State, 102 N.Y.S.2d 167, 200 Misc. 
233, aflRrmed 108 N.y.S.2d 627, 279- 
App.Div. 708, motion denied 103 N.B. 
2d 648, 303 N.T. 768, affirmed 106 N. 
E.2d 60, 303 N.T. 976. 

(2) Where agreement between oil 
company and state specifically fixed^ 
price to be paid for oil to be delivered 
by company to state buildings, com¬ 
pany was thereafter bound to dis¬ 
charge the obligation thus assumed 
and there was no consideration for- 
alleged subsequent promise to com¬ 
pany by State Commissioner of 
Standards and Purchase that state 
would reimburse company for differ¬ 
entials in freight rates as fixed by 
Office of Price Administration subse¬ 
quent to making of the agreement.— 
Whale Oil Co. v. State, 42 N.Y.S.2d. 
208, 180 Misc. 1067. affirmed 44 N. 
Y.S.2d 778, 266 App.Dlv. 1043, appeal- 
denied 47 N.T.S.2d 275, 267 App.Dlv. 
841. 

46. Idaho.—^Koon v. Bottolfsen, 169- 

P.2d 345, 66 Idaho 771. 

UnanthoTized extension of time 

The fact that code commission out- 
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modification may not be thereafter repudiated by 
cither party.47 

The state may repudiate a contract not let in ac¬ 
cordance with the statute,^ 8 or which was fraudu¬ 
lently procured.^® The state is not liable for the 
unauthorized action of a state oflScer in attempting 
to cancel a contract.®® Where the contract con¬ 
tains a provision limiting the liability of the state 
on the contract to the money available to the 
board or department making the contract, the state 
may cancel the contract where the funds available 
to the board or department for that purpose are 
exhausted,®^ but the state cannot avail itself of 
a provision giving it the right to cancel the contract 
unless the conditions and qualifications of such pro¬ 
vision are shown to exist®^ The state may cancel 


a contract for unnecessary delay in its perform¬ 
ance.®* Where performance is delayed by a work 
stoppage by the contractor’s employees, the state 
may cancel the contract, and, unless the contract 
contains a strike clause, it is immaterial whether 
the work stoppage is a strike or lockout,®^ and it is 
also immaterial that a cancellation of the contract 
does not result in an earlier completion of the im¬ 
provement.®® The state may not rescind or cancel 
a contract because of its unilateral mistake where 
the other party to the contract has changed his 
position in reliance on the contract before learning 
of the mistake.®® 

Fraud or misrepresentation by the state may war¬ 
rant rescission of the contract by the contractor.®*^ 


of abundant leniency grranted pub¬ 
lisher an unauthorized extension of 
time tor publication of annotated 
•code did not changre restrictions and 
limitingr provisions of statutes re- 
<iuiringr that code be printed, bound, 
and ready for delivery on or before 
specified date.—^Koon v. Bottolfsen, 
supra. 

47. N.T.—Campbell v. State, 270 N. 

T.S. 222, 240 App.Div. 304. 

•48. Ark.—Woodruff v. Berry, 40 Ark. 
251. 

49, Mo.—State v. McKay, 43 Mo. 
694. 

N.T.—People V. Stephens, 71 N.Y. 
527. 

Sa Miss.—State v. Mayes, 23 Miss. 
516. 

51. N.T.—Starling Realty Corp. v. 
State, 36 N.E.2d 201, 286 N.T. 272, 
reargniment and motion denied 37 
N.B.2d 138, 286 N.T. 696. 

52. N.T.—Nemo v. State, 34 N.T.S. 
2d 40, 178 Misc. 286. 

53. N.T.—Agrostini v. State, 40 N.T. 
S.2d 598, affirmed 47 N.T.S.2d 869, 
267 App.Div. 1008, adhered to 63 
N.T.S.2d 120, 268 App.Div. 1014, 
affirmed 62 N.E.2d 488, 294 N.T. 860. 

Delay caused by state 

Any delay in performance of build¬ 
ing contract with state due to state's 
failure promptly to approve details 
for special brick, granite work and 
millwork did not preclude state from 
canceling contract in accordance with 
terms thereof for unnecessary delay 
in performance, where contractor 
could have proceeded with buildings, 
inserting the special brick, granite 
and millwork when available, being 
compensated by additional time for 
completion and additional compensa¬ 
tion for any additional work that 
may have been necessary.—Agostini 
▼. State, supra. 

f allnra to cancel another contract 
StcUie’s failure to cancel a building 


contract, performance of which was 
delayed by lockout, constituted no 
proof that state's cancellation of an¬ 
other contract with the same contrac¬ 
tors, performance of which was de¬ 
layed by the same lockout, was “ar¬ 
bitrary** and unreasonable, since 
state could waive breach of one con¬ 
tract while canceling another for 
similar breach.—Agostini v. State, 
supra. 

54. N.T.—Agostini v. State, supra. 
Delay due to lockout 

Complete cessation of work under 
building contract with state for more 
than a month immediately preceding 
cancellation of contract where such 
delay was due to a lockout in order 
to obtain cheaper labor was, in and 
of itself, sufficient reason for can¬ 
cellation of contract by state.—^Agos¬ 
tini V. State, supra. 

65. N.T.—Agostini v. State, supra. 

66. N.T.—Wholesale Service Supply 

Corp. V. State, 103 N.T.S.2d 820, 

201 Misc. 66. 

Ignoraace of facts peculiarly with¬ 
in its knowledge cannot excuse the 
state for liability under contract con¬ 
taining mistake as to amount of 
goods purchased by state any more 
than if the state were an individual, 
and the state is bound by the same 
rules applicable to an Individual in 
similar circumstances.—Wholesale 
Service Supply Corp. v. State, supra. 
Duty to check 

A claimant contracting with state 
can rely on the fact that state in pre¬ 
paring a proposal and award will do 
so carefully and prudently, and was 
not roQulred to visit Division of 
Standards and Purchase to check 
recLuisitlon on file therein to assure 
claimant that no clerical error had 
been committed in designating the 
quantity in the proposal and award, 
notwithstanding that the award pro¬ 
vided that quantities listed were 
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based on requirements on file In the 
division, where contract did not re¬ 
quire such a checking and there was 
nothing patent on the face of the con¬ 
tract to put claimant on notice that 
an error had been made and there 
was not such uncertainty as to re¬ 
quire claimant to satisfy himself that 
the state had not been negligent in 
preparing proposal and award.— 
Wholesale Service Supply Corp. v. 
State, supra. 

Mistake by proourlng agency 

State contracting to purchase spec¬ 
ified amount of fencing was liable 
to the claimant, notwithstanding mis¬ 
take in specifying quantity of fenc¬ 
ing, even though the mistake was not 
made by the purchasing agency re¬ 
sponsible for the payment of the con¬ 
tract but by the procuring agency 
which had no funds at its disposal.— 
Wholesale Service Supply Corp. v. 
State, supra. 

57. N.T.—^Jarcho Bros. v. State, 39 

N.T.S.2d 867, 179 Misc. 795. 
Extinguishment of representations 

False and fraudulent representa¬ 
tions inducing execution of contract 
are not extinguished by the consum¬ 
mation of the contract but survive 
as the basis for setting aside con¬ 
tract in its entirety.—^Jarcho Bros. v. 
State, supra. 

Failure to communicate views of en¬ 
gineer 

Mere failure to communicate, to 
contractor, opinion or views of engi¬ 
neers as to what they would require 
or probably require under contract 
for construction of dam, was not, 
without more, fraud justifying re- 
sclssion, even though some of views 
might not accord with what, from 
general nature of the work, the plans 
and specifications the contractor 
might reasonably have expected.— 
Benjamin Foster Co. v. Common¬ 
wealth, 61 N.E.2d 147. 318 Mass. 190, 
166 A.L.R. 925. 
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§ 123. Ratification of Unauthorized Contract 

In the absence of constitutional restrictions, the leg¬ 
islature may ratify an unauthorized contract made by a 
state officer. 

The legislature may ratify an unauthorized con¬ 
tract made by a state officer,58 unless it is in contra¬ 
vention of the constitution,®^ and a portion of a 
contract may be so ratified without ratif 3 dng it 
all.50 It has been held that the ratification can be 
only by the legislature,5^ and onl}' by a law duly 
passed by both branches of the legislature and 
the act of ratification or adoption must be so ex¬ 
plicit and definite as to show an intention to recog¬ 
nize and adopt the unauthorized contract. 5 ^ It is 
not necessary, however, that the ratification should 
be in direct terms; it may be effected by legislation 
recognizing the contract as valid.®^ Thus, bringing 
suit on the contract may amount to a ratification,^® 
but bringing a suit authorized merely to ascertain 
whether the state is liable on the contract does 
not.®® An appropriation of money for the payment 
of a claim arising under the contract may be so 
made as to constitute a ratification,®7 but an ap¬ 
propriation for such purpose does not necessarily 
do so.®® 

The state may also ratify a contract®® or a part 
of it*^® by taking advantage of it; but the mere 
fact that the state has received the benefit of an 
unauthorized contract does not necessarily consti¬ 
tute a ratification nor is the mere silence of the 


legislature for a short time with respect to an un¬ 
authorized contract a ratification thereof ,*^2 nor 
is the enactment of a statute authorizing certain 
contracts a ratification of similar contracts previ¬ 
ously made without authority.'*® However, it has 
been held that where the state after learning of a 
mistake in the contract keeps silent, it ratifies the 
mistake and cannot avoid the contract on the basis 
of the mistake.*^^ 

An officer or agent cannot ratify his own unau¬ 
thorized contract,*^® although it would seem that an 
officer authorized to make a contract may ratify 
and adopt a contract made by a subordinate with¬ 
out authority,*^® but not in the absence of a show¬ 
ing that the officer had full knowledge of the facts 
before the conduct relied on to constitute ratifica¬ 
tion occurred.7^ 

§ 124. Performance and Breach 

a. In general 

b. Contractor’s right to compensation for 

damage or extra work 

a. In General 

The state Is bound to observe the same rule of con¬ 
duct in the performance of its contracts with Its citi¬ 
zens as It requires them to observe. 

The state, in entering into contracts, lays aside 
some of its attributes of a sovereign,*^® and is 
bound to observe the same rule of conduct in per- 


58. Tex.—Commonwealth of Massa¬ 
chusetts V. United North & South 
Development Co., Civ.App., 160 S. 
W.2d 563, affirmed 168 S.W.2d 226, 
140 Tex. 417—Commonwealth of 
Massachusetts v. Davis, Civ.App., 
160 S.W.2d 543, affirmed in part and 
reversed In part on other grounds 
168 S.W.2d 216, 140 Tex. 398, cer¬ 
tiorari denied 63 S.Ct. 144, 320 U.S. 
210, 87 L.£d. 1848, rehearing denied 
64 act. 31, 320 U.S. 811, 88 LuBd. 
490. 

59 C.J. p 186 note 86. 

69- Tex.—Nichols v. State, 32 S.W. 

452, 11 Tex.Civ.App. 327. 

59 C-j. p 186 note 87. 

60. Tenn.—State v. Buchanan. Ch. 
App., 62 S.W. 480. 

61. IndL—Hord v. State, 79 N.E. 916, 
167 Ind. 622. 

59 C.J. p 186 note 89. 

62. Cal.—^Mullan v. State, 46 P. 670, 
114 Cal. 678, 34 L.R.A. 462. 

S.D.—^Jewell Nursery Co. v. State, 67 
N.W. 629, 8 S.D. 631. 

63. N.T.—^People v. Brooklyn Coop¬ 
erage Co.. 131 N.T.S. 962, 147 App. 
Dlv. 267, JLffirmed 98 N.B. 1110, 205 
N.Y. 631. 

Tenn.—State v. Ward, 9 Heisk. 100. 


64. Cal.—People v. Brooks. 16 Cal. 

11 . 

N.Y.—^Hydraulic Race Co. v. Greene, 
246 N.T.S. 444, 230 App.Div. 374. 

65. Ohio.—State v. Buttles, 3 Ohio 
St. 309. 

66. Tex.—^Nichols v. State, 32 S.W. 
462, 11 Tex.Civ.App. 327. 

67. Idaho.—Geo. H. Fuller Desk Co. 
V. State, 66 P. 857, 6 Idaho 315. 

59 C.J. p 187 note 96. 

68. Mass.—Shells v. Commonwealth, 
29 N.B.2d 12, 306 Mass. 535. 

59 C,J. p 187 note 96. 

69. Ill.—^People v. State Secretary, 
68 Ill. 90. 

70. Ill.—People v. State Secretary, 
supra 

59 C.J. p 187 note 98. 

71. Tex.—^Fort Worth Cavalry Club 
V. Sheppard, 83 S.W.2d 660, 126 Tex. 
339. 

69 C.J. p 187 note 99. 

Pact that state oocupled premises 
leased under unauthorized contract 
was insufficient to show ratification 
of unauthorized contract; state oc¬ 
cupied premises as tenant at will 
where lease was void because unau¬ 
thorized by statutes.—^Fort Worth 
Cavalry Club v. Sheppard, supra. | 
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72. N.T—Delafield v. Illinois, 2 Hill 
159, 26 Wend. 192. 

78. Mo.—State v. Hays, 62 Mo. 678. 

74. N.Y.—Wholesale Service Supply 
Corp. V. State, 103 N.Y.S.2d 820. 
201 Misc. 56. 

75. S.D.—Jewell Nursery Co. v. 
State, 66 N.W. 113, 4 S.D. 213. 

59 C.J. p 187 note 3. 

76. Ariz.—O'Neil v. Goldenetz, 85 P. 
2d 706, 63 Ariz. 61. 

77. Ariz.—O'Neil v. Goldenetz, su¬ 
pra. 

78. Ga.—^Regents of University, Sys¬ 
tem of Georgia v. Blanton, 176 S.E. 
678, 49 Ga.App. 602, followed In 
Georgia v. Woodward, 176 S.E. 677, 
49 Ga.App. 608. 

Ind.—Carr v. State, 26 N.B. 778, 127 
Ind. 204, 11 L.R.A 370, 22 Am.S.R. 
624—State v. Wright, 176 N.B. 666, 
97 Ind.App. 660. 

Neb.—Todd v. Board of Educational 
Lands and Funds of Neb., 48 N.W. 
2d 706, 164 Neb. 606. 

Contract affecting proprietary rights 
The state is bound by its valid con¬ 
tracts and valid affirmative acts of 
its officers affecting its proprietary 
rights as distinguished from its gov¬ 
ernmental or sovereign rights.—^In re 
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formance of its contractual relations with its citi¬ 
zens as it requires them to observe.79 The state, 
like an individual, is liable for its breach of con¬ 
tracts, although, in the absence of a statute au¬ 
thorizing suits against the state, the contractor can¬ 
not enforce performance or recover damages, and 
his only remedy is an appeal to the legislature foi 
relief,®® and the state may defeat enforcement by 
failing to make the necessary appropriation for 
pa 3 mient of the claim.®^ The court may not ignore 
legislative limitations on the expenditure of public 
money, regardless of how inequitable the conduct 
of the state may be,®^ and the state cannot be held 


liable on a contract where a statute or the contract 
limits its liability to the amount appropriated for 
the purpose of the contract.®® The mere refusal 
of a state to perform its contract does not impair 
its obligation, although it gives rise to a claim for 
damages.®^ The fact that the default of the state 
lies in its failure to exercise a governmental power 
does not excuse it from liability.®^ 

The rights of the contractor are fixed by the con¬ 
tract and by the law in force at the time of its 
execution,®® and, where the contract prescribes the 
procedure to be followed to obtain pa 3 rment, it has 
been held that compliance therewith is a condition 


Block 1, Donly Heights Addition, Ok¬ 
lahoma City, 149 P.2d 265, 194 Okl. 
221 . 

When the state uiLdertakes to act 
as a landlord, it drops its Immunities 
and privileges, and conducts its real¬ 
ty operation with the usual risks; 
but its liability is no greater than 
that of a private landlord so that fact 
that employees of the state had no¬ 
tice a week before pipes froze in one 
of the apartments in state’s housing 
project that windows in the apart¬ 
ment were open and that the apart¬ 
ment was not continuously occupied 
during: that period did not render 
the state liable to occupants of an¬ 
other apartment below for water 
damage to their property as result of 
the freezing of the pipes in the apart¬ 
ment where the windows were open. 
—Cosgrove v. State, 102 N.Y.S.2d 368, 
278 App.Div. 696. 

79. U.S.—^Rorick v. Board of Com’rs 
of Everglades Drainage Dist., D.C. 
Fla., 67 F.2d 1048. 

Fla.—Trustees v. Bailey, 10 Fla. 112, 
81 Am.D. 194. 

Md.—State, for Use of Lane v. 

Dashiell, 75 A.2d 348. 

Utah.—^Newcomb v. Ogden City Pub¬ 
lic School Teachers’ Retirement 
Commission, 243 P.2d 941. 

Wash.—State v. Clausen, 162 P. 1, 94 
Wash. 166. 

State or state department binds it¬ 
self by contract substantially as in¬ 
dividual does.—Regents of Universi¬ 
ty System of Georgia v. Blanton, 176 
S.B. 673, 49 Ga.App. 602, followed In 
Regents of University System of 
Georgia v. Woodward, 176 S.B. 677, 
49 Ga.App. 608. 

Strict compllanoe 

(1) State should exercise scrupu¬ 
lous care to comply with terms of 
contract.—Commonwealth ex rel. 
Smith V. Clark, 200 A. 41, 331 Pa. 
405. 

(2) The state has obligation to ob¬ 
serve with the strictest nicety all 
contractual obligations, irrespective 
of the perfidy or criminal liability of 
the other contracting parties.—Grady 


V. City of Livingrston, 141 P.2d 346, 
116 Mont. 47. 

(3) The state should be held to 
resolute good faith in its dealings 
with Individuals and in its business 
relations with individuals must not 
expect more favorable treatment than 
is fair between individuals.—^Eagles 
V. General Elec. Co., 104 P.2d 912, 5 
Wash. 2d 20, appeal dismissed 61 S.Ct. 
734, 312 U.S. 658, 85 L.Ed. 1106. 
B;ozLe8ty and fair play 

(1) The state, in carrying out the 
provisions of its contracts, is bound 
by the same rules of fair play and 
honesty that must prevail between 
individuals.—Wholesale Service Sup¬ 
ply Corp. V. State, 103 N.Y.S.2d 820, 
201 Misc. 56. 

(2) The government i« held to 
the same general principles of equity 
and fair play in dealing with those 
who contract with it as are the con¬ 
tractors themselves.—State of Con¬ 
necticut V. F. H. McGraw & Co., D.C. 
Conn., 41 F.Supp. 369. 

In absence of waiver, state con¬ 
tracts are to be enforced according 
to their express terms.—Frio County 
V. Security State Bank of Pharr, Tex. 
Civ.App., 207 S.W.2d 281. 

Where act of legislatTire authorizes 
contract by state department, courts 
may enforce contract against state.— 
Regents of University System of 
Georgia v. Blanton, 176 S.B. 673, 49 
Ga.App. 602, followed in Regents of 
University System of Georgia v. 
Woodward, 176 S.B. 677, 49 Ga.App. 
608. 

Delay in notifying contractor of mis¬ 
take 

Where claimant was awarded con¬ 
tract to supply specified amount of 
fencing and the state became aware 
of an error in amount of fencing but 
did not do anything to apprise claim¬ 
ant of the mistake and claimant did 
not become aware of mistake until 
after manufacturer had delivered the 
fencing to claimant, such conduct 
was not commensurate with good 
faith required of the parties to a con¬ 
tract in their dealings with each oth¬ 
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er and constituted an unreasonable 
delay.—Wholesale Service Supply 
Corp. V. State, 103 ]Sr.Y.S.2d 820, 201 
Misc. 56. 

80. Mo.—State ex rel. Armontrout v. 
Smith, 182 S.W.2d 571, 353 Mo. 486. 

N.Y.—Edlux Const. Corp. v. State, 
300 N.Y.S. 609, 262 App.Div. 373, 
affirmed 14 N.B.2d 197, 277 N.Y. 
635. 

59 C.J. p 187 note 5. 

Liability and consent of state to be 
sued see infra § 214. 

Conscience of sovereign 
Although the legislature, like the 
congress, is not bound to provide 
remedies through the courts, a con¬ 
tractual obligation is binding on the 
conscience of the sovereign.—State, 
for Use of Lane v. Dashiell, Md., 75 
A.2d 348. 

81. Ind.—Carr v. State, 26 N.B. 778, 
127 Ind. 204, 22 Am.S.R. 624, 11 L. 
R.A. 370. 

Mo.—State ex rel. Armontrout v. 

Smith, 182 S.W.2d 671, 363 Mo. 486. 
Okl.—^Lingo-Leeper Lumber Co. v. 

Carter, 17 P.2d 366, 161 Okl. 6. 
S.D.—^Brams v. State, 262 N.W. 89, 
63 S.D. 571. 

Necessity for appropriation generally 
see infra § 160. 

82. N.Y.—Starling Realty Corp. v. 
State, 36 N.B.2d 201, 286 N.Y. 272, 
reargument and motion denied 37 
N.B.2d 138, 286 N.Y. 696. 

83. N.Y.—Starling Realty Corp. v. 
State, supra. 

Appropriation held available for allo¬ 
cation to contract 

N.Y.—^Wholesale Service Supply 
Corp. V. State, 103 N.Y.S.2d 820, 
201 Misc. 66. 

84. N.Y.—^Lord v. Thomas, 64 N.Y. 
107. 

85. Ind.—State v. Snyder, 183 N.E. 
680, 95 Ind.App. 390. 

88. N.Y.—Carder Realty Corp. v. 
State, 23 N.Y.S.2d 396, 260 App.Div. 
459, affirmed 36 N.B.2d 194, 286 N. 
Y. 803, motion denied 35 N.E.2d 
941, 286 N.Y. 604. 

69 C.J. p 187 note 8. 



§ 124 


STATES 


81 C.J.S. 


precedent to the enforcement of the liability of the 
state.87 There can be no recovery against the 
state on a contract not performed according to its 
terms.88 Under a statute requiring employees of 
the contractor to observe prevailing standards of 
working conditions as prescribed by a state admin¬ 
istrative agency, compliance with such standards 
is requisite to a full and lawful performance of the 
contract.*^ Where the contract provides that the 
state engineer shall supervise the work and may 
make alterations in the specifications, the discretion 
committed to the engineer must be exercised within 
the framework of the contract and for the purpose 
of carr 3 ring out the work originally intended, and 
changes must not be destructive of the original 
design or disproportionate in size or amount®® 
Where a contract for the construction of a build¬ 
ing provides that the price shall be paid from the 
rentals for a specified period of time, the state can¬ 
not be held liable for the price where the rentals 
prove insufiScient®! The state has no greater right 
or power in prescribing how the contractor shall 
conduct himself with respect to obligations imposed 
on him by the laws of the state than a private per¬ 
son under a contract containing like provisions.®® 

Responsibility for failure to comply with speci¬ 
fications in his contract ordinarily rests on the gen¬ 
eral contractor,®® although the work is done by 
others,®^ and he is liable therefor.®® So, a contrac¬ 


tor agreeing to perform his contract to the “satis¬ 
faction and acceptance” of a specified agency of the- 
state is bound to do so.®® A contractor is bound! 
only by the terms of his contract,®^ and the applica¬ 
tion to him of a subsequently enacted statute may¬ 
be an unconstitutional impairment of the obliga¬ 
tions of his contract,®® and the passing of a law 
impairing the obligation of a contract made by the 
state may be taken by the other party to the con¬ 
tract as a breach, relieving him from perform¬ 
ance.®® Where the contract must be approved by 
a specified state oflScer, the contractor is not re¬ 
quired to commence performance until the ap- 
proval.i Under a provision for an extension of 
time to perform on the contractor paying specified^ 
engineering and inspection expenses, the contractor 
need not pay such expenses where the delay is- 
caused by the fault of the state.® 

The state may expressly or impliedly waive its. 
rights arising from a failure of the contractor to* 
perform within the time stipulated in the contract.® 
Where the state does so, time can be restored as an. 
essential element of the contract only by the state 
giving a notice fixing a reasonable time for the 
completion of the contract,^ and, where the state- 
permits the contractor to continue work after the- 
expiration date fixed by the contract and indicates- 
an intention to keep the contract alive, it may not 
without notice cancel the contract because of the 


37. N.T.—Tomasettl Const Co. v. 
State, 69 K.T.S.2d 863, 186 Misc. 
790. 

88. Ind.—State v. Beard, 1 Ind. 460, 
Smith 276. 

W.Va.—Charleston Nat Bank of 
Charleston v. Sims, 70 S.B.2d 809. 

89. Colo.—Smith-Brooks Printing 
Co. V. Young, 85 P.2d 39, 103 Colo. 
199. 

90u Mass.—^Benjamin Foster Co. v. 
Common-w^ealth, 61 N.E.2d 147, 318 
Mass. 190, 166 A.L..R. 926. 

CSianga held wlthls. discretioii 
Mass.—^Benjamin Foster Co. v. Com¬ 
monwealth, supra. 

Standard of reason or necessi^ 
Under contract providing that work 
was to be under supervision of engi¬ 
neers, decisions of the engineers were 
not to be controlled by any extrinsic 
standard of reason or necessity that 
would merely substitute judgment of 
court or jury for that of the engi¬ 
neers.—Benjamin Foster Co. v. Com¬ 
monwealth, supra. 

91. Wls.—First Wisconsin Trust Co. 
V. State, 265 N.W. 229, 221 Wls. 
216. 

98. N.T.—Carder Realty Corp. v. 
State, 23 N.T.S.2d 896, 260 App.Dlv. 
469, affirmed 35 NE.2d 194, 285 N 


T. 808, motion denied 36 NE.2d 
941, 286 NY. 604. 

ObUgatloiu to -Oiird persons 
Where the state has let out the 
performance of work to a contractor, 
it cannot prescribe how the contrac¬ 
tor shall discharge his obligation to 
third persons unless it is reserved by 
the contract.—Carder Realty Corp. v. 
State, supra. 

93. Ran.—^Heman Const. Co. v. Ma¬ 
son, 212 P. 1089, 112 Kan. 648. 

94* Kan.—Heman Const. Co. v. Ma¬ 
son, supra. 

69 C.J. p 188 note 1$. 

95. Kan.—^Heman Const. Co. v. Ma¬ 
son, supra. 

96. Pa.—Commonwealth v. Nelson- 
Pedley Const Co., 164 A. 388, 303 
flPa. 174. 

97. NY.—Carder Realty Corp, v. 
State, 23 NT.S.2d 396, 260 App.Dlv. 
459, affirmed 35 NR2d 194, 286 N. 
Y. 803, motion denied 86 NE.2d 941, 
286 NY. 604. 

98. NT.—Carder Realty Corp. v. 
State, supra. 

99. Ohio.—State v. Liessees of Public 
Works, 7 Ohio Dec,, Reprint 446, 
8 Clnc.L.Bul. 265. 

1. NT.—Agostini v. State, 63 NT.S. 
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2d 120, 268 App.Dlv. 1014, affirmecb 
62 ■NB.2d 488, 294 NY. 860—Town, 
and Country Bngrineering Corp. v. 
State, 46 NY.S.2d 792. 

2. NT.—^Town and Country Engi¬ 
neering Corp. V. State, supra. 
Where state wrongfully exactedt 

payment as condition of granting ex¬ 
tensions for completion of contract 
which were necessitated by state’s- 
own breach of contract contractor 
was entitled to recover such sum 
from state, particularly where state* 
failed to prove engineering and in¬ 
spection expenses or reasonableness 
thereof.—Town and Country Engi¬ 
neering Corp. V. State, supra. 

3. NT.—D’Onfro v. State, 69 NT.S. 
2d 206, 270 App.Div. 9. 

AoauleBoeuoe ta delay 
Where weather conditions made de¬ 
ferment of work on construction con¬ 
tract for state unavoidable, delay was 
reasonable, and where It was appar¬ 
ently acquiesced in by state pursu¬ 
ant to mutual understanding, con¬ 
tractor alone could not be blamed 
for delay.—^Town and Country Engi¬ 
neering Corp. V. State, 46 NY.S.2d 
792. 

4. NT.—D'Onfro v. State, 69 N.T.S. 
2d 206, 270 App.Dlv. 9. 
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delay.® 

Where the contractor abandons the work, the 
state may let new contracts for the completion of 
the work, and recover from the contractor the in¬ 
creased cost incurred reasonably and in good 
faith.® 

Official liability of state officers, agents, and 
boards, A state officer or board is not officially lia¬ 
ble for a breach of contract for which the state 
could not be judicially held,^ and the contractor's 
remedy in such case is an appeal to the legislature 
for relief.® 

Place of performance. A statute requiring that 
the work involved in performing the contract be 
done within the state, has been held to be a con¬ 
stitutional exercise of the power to prescribe the 
duties of state officers,® but it has been held that a 
statute requiring the letting of the contract to a 
resident does not require that the work be done 
within the state.!® 

Acceptance, Acceptance by the state of the con¬ 
tractor's work precludes a claim against him for 
failure to perform,!! but an agreement as to a 
change in materials does not constitute an ac¬ 
ceptance thereof.!® In the absence of a limitation 
forbidding it, an official body empowered by stat¬ 
ute to make contracts for the state may delegate to 
another the right to determine when the work con¬ 
forms to the specifications,!® and the latter's ac¬ 
ceptance of work performed under the contract 
binds the state.!^ 

b. Contractor’s Bight to Compensation for 
Damage or Extra Work 

Under a constitutional provision which forbids the 
granting of extra compensation to a contractor with the 


state, statutes attempting to authorize compensation for 
work Included in a contract are void. The fact that 
performance of the contract proves to be more expensive 
than anticipated, owing to unforeseen obstacles or con- 
ditions, does not entitle the contractor to extra com¬ 
pensation, but the contractor may be entitled to recover 
for damage sustained by him due to the wrongful con¬ 
duct of the state. 

A constitutional provision which forbids the 
granting of extra compensation to a contractor 
with the state not only bars compensation in ex¬ 
cess of that fixed by the contract;!® it also bars 
a recovery by the contractor on quantum meruit 
for work covered by a contract with the state,!®- 
and statutes attempting to authorize extra compen¬ 
sation for work included in a contract are void 
under such constitutional provisions.!^ Provisions- 
prohibiting the legislature from granting extra com¬ 
pensation bind all of its subordinate agencies as- 
well,!® and a promise by a state officer to compen¬ 
sate a contractor for extra unanticipated costs in¬ 
curred in fulfilling the contract is invalid.!® On* 
the other hand, in the absence of a constitutional 
prohibition, extra compensation may be allowed by 
the legislature to the contractor in a proper case.®®" 
The allowance of a claim for damages caused by 
the state's interference with the contractor's per¬ 
formance does not constitute an increase in the- 
price to be paid under the contract;®! and, where* 
payment was to be in any unoccupied swamp land* 
the contractor might select in a certain county, a 
joint resolution permitting such selection in other 
counties is not an enlargement of compensation,®®* 
notwithstanding between the time the orig^al right 
accrued and the date of the joint resolution there* 
was a legislative gradation of the price of remain¬ 
ing swamp lands.®® A statute providing for pay¬ 
ment of the balance due under a contract is not: 
invalid as allowing extra compensation.®^ 


6. N.Y.—D'Onfro v. State, supra. 

6. N.Y.—^National Sur. Corp. v. 
State, 8 N.Y.S.2d 77, 169 Milsc. 479. 

7. Wyo.—Corpus Juris dted in Har¬ 
rison V. Wyoming Liquor Commis¬ 
sion, 177 P.2d 397, 401, 63 Wyo. 18. 

59 C.J. p 187 note 13. 

8. Iowa.—J. D. Hollingshead Co. v. 
State Board of Control, 195 N.W. 
577, 196 Iowa 841. 

9. Idaho.—Bx parte Gemmill, 119 P. 
298, 20 Idaho 732, 41 L.R.A.,N.S., 
711, Ann.Cas.l913A 76. 

59 C.J. p 188 note 20. 

10. Tex.—State v. Hutchings, 82 S. 
W. 315, 11 Tex.Civ.App. 816. 

59 C.J. p 188 note 19. 

11. N.Y.—People v. Lewis, 145 N.Y. 
S. 862, 159 App.Div. 612. 

12. N.Y.—^People v. Lewis, supra. 

59 C.J. p 188 note 22. 


13. Wash.—^McGowan Bros. Efeird- 
ware Co. v. Fidelity & Deposit Co. 
of Maryland, 147 P. 44, 84 Wash. 
470. 

59 C.J. p 188 note 23. 

14. Wash.—^McGowan Bros. Hard¬ 
ware Co. V, Fidelity & Deposit Co. 
of Maryland, supra—^Union Iron 
Works V. Strauser, 143 P. 446, 82 
Wash. 51. 

16. Wis.—Carpenter v. State, 39 Wis. 
271. 

16. Wis.—Carpenter v. State, supra. 

17. N.Y.—Gordon v. State, 134 N.E. 
698, 233 N.Y. 1. 

59 C.J. p 188 note 28. 

Furpose of "'extra compensation” 
provision of constitution is to lim¬ 
it contractors with state to precise 
compensation fixed by their contracts. 
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—State ex rel. Thomson v. Giessel,. 
53 N.W.2d 726, 262 Wis. 61. 

18. Miss.—Clark v. Miller, 105 So.. 
502, 142 Miss. 123. 

19. N.Y.—Whale Oil Co. v. State, 44 
N.Y.S.2d.778, 266 App.Div. 1043, ap¬ 
peal denied 47 N.Y.S.2d 275, 267 
App.Dlv. 841. 

20. Idaho.—Winters v. State, 47 P. 
855, 5 Idaho 198. 

21. N.Y.—^People v. Densmore, 1* 
Thomps. & C. 280. 

22. Mich.—Olds V. State Land OfSlce- 
Com’rs, 86 N.W. 956, 96 N.W. 608,. 
134 Mich. 442. 

23. Mich.—Olds v. State Land Oflace- 
Com’rs, supra. 

24. Mont—State v. State Highway- 
Commission of State of Montana,. 
267 P. 499, 82 Mont 382. 
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A contractor is entitled to extra compensation 
for extra work, that is, work not included in the 
contract, where such work is performed at the 
direction of properly authorized state representa- 
tives,25 but it has been held that this rule applies 
only where there is some doubt as to whether the 
required vrork is within the contract, and the con¬ 
tractor complies with the direction under protest, 
and that, where the extra work is palpably outside 
the contract, the contractor is not entitled to com¬ 
pensation, even though he does the work under pro- 
test.26 The contractor is not entitled to extra com¬ 
pensation for work which in fact is included within 
the contract,27 such as work included in the con¬ 
tract but omitted from the specifications.^* Where 
the contract provides that the contractor shall fur¬ 
nish heat during the winter if the interior finish 
of the building is not completed by that time, a 


contractor, who has not started work on the in¬ 
terior finish by winter, on being required to supply 
heat, is not entitled to extra compensation.2* A 
contractor is not entitled to extra compensation for 
work he is required to do which is not otherwise 
within the contract where the contract provides that 
he shall afford other contractors a reasonable op¬ 
portunity for the performance of their contracts, 
and the extra work was incurred in compliance 
with such provision.*® The fact that the contractor 
uses materials which are more expensive than those 
required by the contract does not entitle him to 
extra compensation.*^ 

The fact that performance of the contract proves 
to be more expensive than was anticipated, owing to 
unforeseen obstacles or conditions, does not entitle 
the contractor to extra compensation,** especially 
where there are provisions in the contract or bid- 


25. N.T.—Collins v. State. 181 N.E. 
357. 259 N.Y. 200—Barash v. State. 
113 N.Y.S.2d 352, 280 App.Dlv. 847 
—IL H. Baker Co. v. State, 48 N. 
Y.S.2d 272, 267 App.Div. 712, af¬ 
firmed 60 N.E.2d 847, 294 N.Y. 698— 
Williamson & Adams v. State, 35 N. 
Y.S.2d 860, 264 App.Dlv. 446—Tur¬ 
ner Const. Co. V. State, 1 N.Y.S.2d 
157, 253 App.Dlv. 784, modified on 
other grounds 18 N.E.2d 143, 279 
N.Y. 243—Wright & Kremers v. 
State, 264 N.Y.S. 898, 238 App.Dlv. 
260, modified on other grounds 189 
N.E. 724, 263 N.Y. 615—Novak & 
Rehner v. State, 78 N.Y.S.2d 677, 
192 Misc. 66^. Harry McNally, 
Inc., V. State. 11 N.Y.S.2d 577, 170 
Misc. 914—Clemente Contracting 
Co. V. State, 89 N.Y.S.2d 453—Arc 
Engineering Corp. v. State, 40 N. 
Y.S.2d 364, affirmed 46 N.Y.S.2d 
887, 267 App.Div. 797, appeal denied 
47 N.Y.S.2d 607, 267 App.Dlv. 936, 
affirmed 59 N.E.2d 180, 293 N.Y. 
819, motion denied 60 N.E.2d 387, 
294 N.Y. 656—Seglin-Harrison 

Const. Co. V. State, 30 N.Y.S.2d 673, 
modified on other grounds 35 N.Y. 
S.2d 940, 264 App.Div. 466. 

Written order 

Stipulations, requiring a written 
order for any alterations for extra 
work. Inserted In contracts for pub¬ 
lic works, are construed to be bind¬ 
ing on the parties and to prevent a 
recovery for extras by a contractor 
when there is no compliance with 
such provisions.—Griffis v. State, 11 
N.W.2d 138, 69 S.D. 439. 

lability to subcontractor 

Where contractor was liable to sub¬ 
contractor for reasonable cost of 
work performed, liability of state to 
contractor therefor was not affected 
by fact that claim of subcontractor 
against contractor had not been fully 
paid, where subcontractor agreed to 


withhold suit and to abide by deter¬ 
mination of court of claims.—^J. Har¬ 
ry McNally, Inc., v. State. 11 N.Y.S. 
2d 677, 170 Misc. 914—Town and 
Country Engineering Corp. v. State, 
46 N.Y.S.2d 792. 

Extra work not performed at direc¬ 
tion of state 

Contractor was not entitled to re¬ 
cover for extra work not performed 
at the direction of the state.—^Mc- 
Ellgot V. State, 284 N.Y.S. 646, 246 
App.Dlv. 121. 

Contract with federal government su¬ 
pervised by state 

Where federal government having 
contracted with private corporation 
for construction of National Guard 
motor storage depot, delegated to 
state the supervision of job, no priv¬ 
ity of contract existed between state 
and contractor, particularly in ab¬ 
sence of approval of comptroller, and 
hence contractor could not recover 
against state on theory of extra work 
for plumbing work, not specified in 
contract drawings, performed by con¬ 
tractor at direction of state's archi¬ 
tect.—^Marlboro Const. Co. v. State, 
112 N.Y.S.2d 794, 201 Misc. 647. 

26. N.Y.—John Weil Plumbing Corp. 
V. State, 60 N.B.2d 18, 294 N.Y. 6 
—Collins V. State, 181 N.E. 867, 
269 N.Y. 200—Seglin Const. Co. v. 
State, 22 N.Y.S.2d 94, affirmed 28 
N.Y.S.2d 159, 262 App.Div. 782, re¬ 
argument denied 28 N.Y.S.2d 160, 
262 App.Div. 797. 

Where contractor does not protest 
direction to do work in excess of 
the contract, he may not recover, 
even though there is doubt as to 
whether the work is outside the con¬ 
tract.—Seglin Const. Co. v. State, su¬ 
pra. 

27. N.Y.—^Frye v. State, 78 N.Y.S. 
2d 342, 192 Misc. 260—Wright & 
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Hremers v. State, 263 N.Y.S. 902, 
147 Misc. 464—Clemente Contract¬ 
ing Co. V. State, 89 N.Y.S.2d 463— 
Seglin Const. Co. v. State, 22 N.Y. 
S.2d 94, affirmed 28 N.Y.S.2d 159, 
262 App.Dlv. 782, reargument de¬ 
nied 28 N.Y.S.2d 160, 262 App.Div. 
797. 

W.Va.—Charleston Nat. Bank of 
Charleston v. Sims, 70 S.E.2d 809. 
Ck>8t of oorreotlng work 
A subcontractor must bear the cost 
of correcting work which he per¬ 
formed in an unworkmanlike man¬ 
ner.—Seglin-Harrison Const. Co. v. 
State, 35 N.Y.S.2d 940, 264 App.Dlv. 
466. 

PDisoarded plans 

Where contract between state and 
one employed to prepare plans pro¬ 
vided that, if bids submitted exceed¬ 
ed moneys available for project, he 
would, without additional expense, 
amend and alter drawings and specifi¬ 
cations to bring cost of work within 
amount available, he was not entitled 
to additional compensation for dis¬ 
carded plans necessitated because 
bids on original plans were far in ex¬ 
cess of moneys appropriated.—Sloan 
V. State, 43 N.Y.S.2d 21, 266 App.Div. 
890, affirmed 54 N.E.2d 686, 292 N.Y. 
659—^Dusenbury v. State, 42 N.Y.S.2d 
731, 266 App.Div. 889, affirmed 64 N. 
E.2d 684, 292 N.Y. 668. 

28. N.Y.—Miller v. State, 286 N.Y.S. 

880, 247 App.Dlv. 860. 

28. N.Y.—Turner Const. Co. v. State, 
1 N.Y.S.2d 167, 253 App.Dlv. 784, 
modified on other grounds 18 N.E. 
2d 143, 279 N.Y. 243. 

30. N.Y.—Turner Const. Co. v. State, 
18 N.E.2d 143, 279 N.Y. 243. 

31. N.Y.—^Rusclano & Son Corp. v. 
State, 106 N.Y.S.2d 719, 278 App. 
Dlv. 999. 

32. N.Y.—^Whale Oil Co. v. State, 44 
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ding instructions which have the effect of casting 
on the contractor the risk of loss or damage arising 
from unforeseen obstructions or difficulties encoun¬ 
tered in the prosecution of the work or from vari¬ 
ances between actual conditions and conditions or 
estimates contained in the drawings, plans, or 
specifications,^^ and this rule is clearly applicable 
where the difficulty is one of which the contractor 
had knowledge or notice.34 Where the extra ex¬ 
pense results from misrepresentations in the plans 
and specifications as to the physical conditions at 
the site of the improvement, the contractor is en¬ 
titled to compensation where, under the particular 
facts and circumstances, he had the right to rely 
on the representations and had no knowledge or no¬ 
tice of the true facts,35 and this is true, even though 
the contract contains provisions purporting to re¬ 
lieve the state of responsibility for representations 
and calling on the contractor to investigate the 
site for himself.35 False and fraudulent repre¬ 
sentations by the state inducing the execution of 
the contract are not extinguished by the contract. 


but survive as the basis for setting aside the con¬ 
tract, as discussed supra § 122, or as the basis of 
a claim for breach of contract or extra work. 3 7 
A contractor who submits a gross bid for the entire 
performance of a given work assumes the risk as 
to the nature and quantity of the work to be per¬ 
formed, even though erroneous approximate esti¬ 
mates have been prepared by the state authorities 
for the guidance of bidders ;38 he is not entitled to 
rely on the plans alone, but is required to resort to 
the contract and the specifications, and he is under 
the duty to examine the work and investigate for 
himself.33 The fact that the contract envisages 
that the work shall be done in a certain way is 
not a contractual undertaking or representation 
that the work can be done in that way, and the 
contractor is not entitled to recover from the state 
for his extra expense where the work has to be 
done another way.^® Where the contractor agrees 
to complete the work to the satisfaction and ac¬ 
ceptance of the state, he must bear the burden of a 
fire loss occurring before the work is completed,^! 


N.T.S.2d 778, 266 App.Div. 1043. 
appeal denied 47 N.Y.S.Sd 276, 267 
App.Div. 841—^Nlewenhous Co. v. 
State, 288 N.T.S. 22, 248 App.Div. 
668, affirmed 3 N.RSd 880, 272 N. 
Y. 484. 

69 C.J. p 188 note 26. 

CliaiLg'e in freig'lLt rates 
N.Y.—Whale Oil Co. v. State, 42 N. 
Y.S.2d 208, 180 Misc. 1067, affirm¬ 
ed 44 ]Sr.Y.S.2d 778, 266 App.Div. 
1043, appeal denied 47 N.Y.S.2d 276, 
267 App.Div. 841. 

Uoral ohligratloxL 

Equity and justice did not require 
state to reimburse oil company for 
increased expense incurred by com¬ 
pany in performance of contract for 
delivery of oil by company to state 
buildings, where increased expense 
was due to act of Office of Price Ad¬ 
ministration and was in no measure 
due to act of state.—Whale Oil Co. 
V. State, supra. 

33. N.Y.—Leitch Mfg. Co. v. State, 
14 N.Y.S.2d 32, 267 App.Div. 641, 
affirmed 27 N.E.2d 46, 282 N.Y. 768. 

69 C.J. p 188 note 26 [a]. 

34. Mass.—^Franklin A. Snow Co. v. 
Commonwealth, 22 N.E.2d 699, 303 
Mass. 611. 

35. ISr.Y.— L. L Waldman & Co. v. 
State, 41 N.Y.S.2d 704—Lowman 
Const Corp. v. State, 10 N.Y.S.2d 
963. 

State ignorance of facts peculiar¬ 
ly within its knowledge is no excuse 
for representing to a bidder for a 
public contract that a diiEerent con¬ 
dition obtains.—Jarcho Bros. v. State, 
39 N.Y.S.2d 867. 179 Misc. 795—Young 
Fehlhaber Pile Co. v. State. 30 N.Y. 


S.2d 192, 177 Misc. 204. affirmed 37 
N.Y.S.2d 928, 266 App.Div. 61. 

Only where uncertainty is indicat¬ 
ed by representation as to amount of 
work necessary under completion 
contract is a contractor bound to sat¬ 
isfy himself by inspection as to ex¬ 
isting conditions.—^Jarcho Bros. v. 
State, 39 N.Y.S.2d 867, 179 Misc. 795. 
railnre of state to disclose results 
of test boring's 

N.Y.—Brogan v. State, 109 N.Y.S.2d 
97. 

36. Mich.—^Hersey Gravel Co. v. 
State, 9 N.W'’.2d 567, 305 Mich. 333, 
173 A.L.R, 302. 

N.Y.—Cauldwell-Wlngate Co. v. State, 
12 N.B.2d 443, 276 N.Y. 365—Jarcho 
Bros. V. State, 39 N.Y. S. 2d 867, 179 
Misc. 796—^Lowman Const. Corp. 
V. State, 10 N.Y.S.2d 963. 
Obstructions installed by state 
Where underground obstructions 
which were not shown on the plans 
and which resulted in delay in per¬ 
formance of contract had been In¬ 
stalled under the direct supervision 
of the state, the state was chargeable 
with knowledge of the obstructions 
and contractor was entitled to dam¬ 
ages, notwithstanding contract re¬ 
quired contractor to Investigate the 
site.—^L. I. Waldman & Co. v. State, 
41 N.Y.S.2d 704. 

Misrepresentations to foundation con- 
tractor 

A contractor who agreed to builc* 
superstructure of state office build¬ 
ing could recover damages from state 
for breach of contract where under¬ 
ground swamp and other obstacle-' 
not shown in plans and specification 
prepared by state’s engineers, wen 
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discovered and delayed foundation 
contractor’s completion of founda¬ 
tion, thus delaying beginning of su¬ 
perstructure, since superstructure 
contractor did not assume risk of 
loss caused by state’s act In furnish¬ 
ing defective specifications to both 
contractors, notwithstanding clauses 
exempting state from liability for de¬ 
lay in progress or in completion 
of superstructure work.—Cauldwell- 
Wingate Co. v. State, 12 N.B.2d 443, 
276 N.Y. 365. 

37. N.Y.—Jarcho Bros. v. State, 39 
N.Y.S.2d 867, 179 Misc. 795. 

Immunity from tort liability 

(1) A claim of contractor against 
state based on alleged misrepresenta¬ 
tion of subsoil conditions in specifica¬ 
tions prepared by state for construc¬ 
tion of highway was a claim for 
breacdi of contract, although facts 
developed at trial might have justi¬ 
fied a tort action and, hence, theory 
of sovereign immunity as developed 
with respect to tort claims was not 
applicable.—^Hersey Gravel Co. v. 
State, 9 N.W.2d 667, 305 Mich. 333, 
173 A.L.R. 302. 

(2) Tort liability of state general¬ 
ly see infra S 129. 

38. N.Y.—^Dunbar & Sullivan Dredg¬ 
ing Co. V. State, 20 N.Y.S.2d 127, 
269 App.Div. 440. 

39. N.Y.—^Dunbar & Sullivan Dredg¬ 
ing Co. V. State, supra. 

40. Mass.—^Benjamin Poster Co. v. 
Commonwealth, 61 N.E.2d 147, 318 
Mass. 190, 166 A.L.R. 925. 

"1. Pa.—Commonwealth v. Nelson- 
Pedley Const Co., 154 A. 383, 303 
Pa. 174. 
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especially where there is a clause in the contract 
providing that, during its progress, the work shall 
be at the contractor’s risk.42 

A contractor is entitled to compensation for the 
damage sustained as a result of defects in the plans 
and specifications,^^ or as a result of changes in the 
plans or specifications.^^ Where the state fails to 
perform its agreement to furnish the contractor cer¬ 
tain facilities for the performance of the contract, 
the contractor may recover for the expense of 
procuring those facilities elsewhere,^5 and, where 
the state agrees to furnish materials in a finished 
form and instead the contractor is required to 
■finish them, the contractor is entitled to compensa¬ 
tion.^® The contractor has been held entitled to 
•compensation for his injury where the state ap¬ 
proved samples of material which he submitted but 
thereafter refused to permit their use>7 So, too, 
-where the contractor installs equipment or machin- 
-ery in accordance with plans and specifications ap¬ 
proved by the state, and is thereafter required to 
remove such equipment or machinery and install 
•others, he is entitled to compensation for his dam- 
^es.^* 

Where the state lets a number of related contracts 
^d retains the right of supervising their perform¬ 


ance, the state owes a contractor the duty of hav¬ 
ing the precedent construction work done in such 
orderly manner as to permit the contractor to per¬ 
form in a customary and efficient manner,^® and, 
where the state fails in this duty of properly co¬ 
ordinating the work, and requires the contractor 
to proceed in a disconnected, inefficient way, the 
contractor is entitled to compensation for his in¬ 
jury.®® The state is not automatically liable if, 
through a delay by one of its contractors, another 
contractor is delayed,®^ but the state may become 
liable for delay where it furnishes misleading spe¬ 
cifications, requires or permits substantial changes 
in the specifications or procedures, arbitrarily inter¬ 
feres with the progress of the work or unreasonably 
fails to progress it, takes some action not con¬ 
templated by the parties to the contract, or other¬ 
wise actively or negligently causes an unreasonable 
delay.®2 The state has been held liable for the 
damage suffered by a contractor as a result of the 
default of another contractor who undertook con¬ 
temporaneously to perform and complete the work 
on the same completion day.®® The contractor is 
entitled to compensation for the damage sustained 
by the state’s wrongful delay in inspecting and ac¬ 
cepting the work.®^ Where the contract provides 
that the contractor shall not be entitled to damages 


•4SL Pa.—Commonwealtlx y. Nelson- 
Pedley Const. Co., supra. 

•43. Mass.—Engrland Foundation 
Co. V. Common-vrealtli, 100 N.E.2d 
6, 327 Mass. 587. 

J^.T.—Seglin-Harrlson Const. Co. v. 
State, 46 N.T.S.2d 602, 267 App.Dl-w 
488, 926, affirmed 58 N.E.2d 521 
293 N.T. 782—McEllgrot v. State, 
284 N.Y.S. 646. 246 App.Div. 121— 
Clemente Contracting Co. v. State, 
89 N.T.S.2d 453-L. I. Waldman & 
Co. V. State, 41 N.T.S.2d 704. 

A subcoxLtraotor is entitled to re¬ 
-cover from the state for loss or ex- 
-tra work duo to defective specifica¬ 
tions furnished by the state.—Sesrlln- 
Harrison Const. Co. v. State, 35 N.Y. 
S.2d 940, 264 App.Div. 466. 

■44- N.Y.—Seslln Const. Co. v. State, 
293 N.Y.S. 205, 249 App.Div. 476, 
amended on other grounds 295 N.Y. 
S. 753, 250 App.Dlv. 818, affirmed 
11 N.E.2d 326, 275 N.Y. 527, affirm¬ 
ed 11 N.B.2d 326, 275 N.Y. 527— 
De Riso Bros. v. State, 293 N.Y.S. 
436, 161 Misc. 934. 

■46. N.Y.—George A. Fuller Co. v. 
State, 293 N.Y.S. 357, 161 Misc. 
843. 

•46. N.Y.—Jandous Elec. Equipment 
Co. V. State, 285 N.Y.S. 385, 158 
Misc. 238. 

-47. N.Y.—^Turner Const. Co. v. State, 
1 N.Y.S.2d 167, 253 App.Div. 784, 


modified on other grounds 18 N.E. 
2d 143, 279 N.Y. 243. 

48. N.Y.—McEligot v. State, 284 N. 
Y.S. 646, 246 App.Div. 121—Shan¬ 
non V. State, 284 N.Y.S. 441, 246 
App.Div. 858. 

49. N.Y.—^R. H. Baker Co. v. State, 
48 N.Y.S.2d 272, 267 App.Div. 712, 
affirmed 60 N.E.2d 847, 294 N.Y. 
698. 

50. N.Y.—R. H. Baker Co. v. State, 
supra. 

51. N.Y.—^Endres Plumbing Corp. v. 
State, 95 N.Y.S.2d 574, 198 Misa 
546. 

52. N.Y.—^Endres Plumbing Corp. v. 
State, supra—Garofjino Const Co. 
V. State, 52 N.Y.S.2d 186, 183 Misc. 
1080—^De Riso Bros. v. State, 293 
N.Y.S. 436, 161 Misc. 934—Jandous 
Elec. Equipment Co. v. State, 285 
N.Y.S. 885, 158 Misc. 238—^Lowman 
Const Corp. v. State, 10 N.Y.S.2d 
963. 

1780 of htiildls^ by state 
A state office building contractor 
could recover damages for delays 
necessitated by occupation of build¬ 
ing by departments of state prior 
to completion, which deprived con¬ 
tractor and subcontractors of proper 
use of elevators for hoisting mate¬ 
rials and workmen to unfinished 
floors, notwithstanding contract con¬ 
tained clause providing for partial, 
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or complete occupancy prior to final 
acceptance when directed by chief en¬ 
gineer which clause should have been 
interpreted in light of reason.—Seg- 
lin-Harrlson Const. Co. v. State, 30 
N.Y.S.2d 673, modified on other 
grounds 35 N.Y.S.2d 940, 264 App.Div. 
466. 

Aoqniescenoa in delay 
The state, which acquiesced in gen¬ 
eral contractor’s delays in construct¬ 
ing buildings, was liable for breach 
of contract to heating contractor 
which had planned his work and 
made necessary commitments so as 
to coordinate his operations with 
those of general contractor.—^Heating 
Maintenance Corp. of New York v. 
State, 47 N.Y.S.2d 227. 

Abandonment by another oontraotor 
Construction contractor ■was not 
entitled to a delay award because of 
contract abandonment by electrical 
contractor in view of evidence that 
such abandonment did not Interfere 
with or delay progress of cladmant's 
contract.—Wilaka Const. Co. v. State, 
62 N.Y.S.2d 91. 

53. N.Y.—John Well Plumbing Corp. 
V. State, 45 N.Y.S.2d 466, 267 App. 
Div. 247, modified on other grounds 
60 N.E.2d 18, 294 N.Y. 6—Heating 
Maintenance Corp. of New York v. 
State, 47 N.Y.S.2d 227. 

54. N.Y.—^Turner Const. Co. v. State, 
1 N.Y.S.2d 167, 253 App.Div. 784, 
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for delay whether such delay is avoidable or un¬ 
avoidable, the contractor can recover damages for 
delay only if the delay is caused by the state’s bad 
faith, fraud, or malice,®5 and a clause excepting the 
state from liability for damage due to delay con¬ 
cludes the contractor,®® unless the delay is of a 
sort not contemplated by the parties and caused 
by the direct interference or misrepresentations of 
the state.®*^ A contractor obviously is not entitled 
to recover for damage due to delay which he 
caused.®® 

The state is liable where it fails in its duty to 
furnish the contractor under a construction con¬ 
tract with an unimpeded site and an opportunity to 
perform without interference,®® unless the failure 
is due to a cause specifically contemplated by a 
provision in the contract relieving the state of 
liability,®® and a general clause in the contract pur¬ 
porting to relieve the state of liability for delay 
from any cause does not bar the contractor’s claim 
where the state has been derelict in its duty to 
furnish an unimpeded site,®i and, even in the ab¬ 
sence of such provision, the state is not liable for 
a reasonable delay.®® However, it has been held 
that, while a contractor who has notice that the 


site is impeded by third persons may refuse to per¬ 
form,®® he cannot proceed with the work and obtain 
damages for delay.®^ Where the state interferes 
with the contractor’s method of operation and such 
interference causes damage to the contractor, he 
may recover for the damage suffered.®® It has 
been held that the state is liable to a contractor un¬ 
der a construction contract for damage to his work 
inflicted by other contractors,®® or by the state’s 
agents or employees.®*^ Where the state arbitrarily 
removes part of the work from the contract, the 
contractor is entitled to compensation for his loss.®® 
Under a contract for an approximate quantity at 
per unit price, the contractor is not entitled to dam¬ 
ages because the estimate is excessive.®® 

Where under the statute the contractor is re¬ 
quired to pay his employees the prevailing rate 
of wages as determined by state officials and set 
forth in the contract, and the state officials fail 
to fix the rate for a certain classification of work¬ 
ers until after the contract is made, the contractor 
is entitled to recover the extra labor cost over 
that which he had set forth in the specifications 
attached to his bid as to the proposed payment to 
that class of workers;*^® but a contractor who com- 


modlfied on other pounds 18 N.EI. 
2d 143, 279 N.T. 243. 

55. R.I.—^Psaty & Fuhrman v. Houa- 
ingr Authority of City of Provi¬ 
dence, 68 A.2d 32, 76 R.I. 87, 10 
A.L.B.2d 789. 

56. N.Y.—Wright & Kremers, Inc. v. 
State, 264 N.Y.S, 260, 238 App.Div. 
260. 

59 C.J. p 190 note 66. 

Revision of drawings 

A contractor for construction of 
public building could not recover 
against state for expenses to con¬ 
tractor and subcontractors occasion¬ 
ed by delays arising from state’s re¬ 
vision of shop drawings.—J. Harry 
McNally, Inc., v. State, 11 N.Y.S.2d 
677, 170 MIsc. 914. 

Approval of speolflcatlons 

A contractor could not recover 
damages for delays resulting from 
failure to approve details of specifi¬ 
cations.—Seglin Const. Co. v. State, 
22 N.Y.S.2d 94, affirmed 28 N.Y.S.2d 
159, 262 App.Div. 782, reargument de¬ 
nied 28 N.Y.S.2d 160, 262 App.Div. 
797. 

57. N.Y.—Cauldwell-Wingate Co. v. 
State, 12 N.E.2d 443, 276 N.Y. 365. 

59 C.J. p 190 note 56. 

68. N.Y.—Wilaka Const Co. v. State. 
52 N.Y.S.2d 91—Seglin Const Co. 
V. State, 22 N.Y.S.2d 94, affirmed 
28 N.Y.S.2d 169, 262 App.Div. 782, 
reargument denied 28 N.Y.S.2d 160, 
262 App.Div. 797. I 
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59. N.Y.—Oarofano Const Co. v. 
State. 62 N.Y.S.2d 186, 188 Mlsc. 
1080—Town and Country Engineer¬ 
ing Corp. V. State, 46 N.Y.S.2d 792. 
Protraoted delay in removal and 

replacement of water lines constitut¬ 
ed a breach of contract and contrac¬ 
tor was entitled to recover for brac¬ 
ing, sheeting, and shoring work ne¬ 
cessitated thereby.—^Town and Coun¬ 
try Engineering Corp. v. State, su¬ 
pra. 

60. N.Y.—^Town and Country Engi¬ 
neering Corp. V. State, supra. 

61. N.Y.—Wright & Kremers v. 
State, 189 N.E. 724, 263 N.Y. 615. 

62. N.Y.—Mack v. State, 202 N.Y.S. 
344, 122 Misc. 86, affirmed 206 N. 
Y.S. 931, 211 App.Div. 826. 

63. Pa.—^Acchlone v. Commonwealth, 
82 A.2d 764, 847 Pa. 562. 

64. Pa.—Acchione v. Commonwealth, 
supreu 

Assumed risk 

Where contractor had knowledge, 
at time of execution of highway con¬ 
struction contract, of presence of fa¬ 
cilities of certain utilities at site of 
work, which might cause delay in 
performance of work, the cost of rea¬ 
sonable delay caused thereby was 
proper element of expense to be in¬ 
cluded in bid and contractor could 
not recover from commonwealth for 
damage sustained because of such de¬ 
lay.—^Acchione v. Commonwealth, su¬ 
pra. I 


r66. N.Y.—^R. H. Baker v. State, 48 
N.Y.S.2d 272, 267 App.Div. 712, af¬ 
firmed 60 N.B.2d 847. 294 N.Y. 698. 
Departure from customary methods 
Where state compelled heating con¬ 
tractor to carry on his assembly work 
in a manner not in accordance with 
customary economical methods of do¬ 
ing such work, contractor was enti¬ 
tled to recover from state the in¬ 
creased labor costs.—^R. H. Baker Co. 
V. State, supra. 

Refusal to turn off steam 

Contractor constructing steam line 
in old tunnel for state was entitled to 
recover from state for increased la¬ 
bor costs resulting from refusal of 
state to shut off steam from old pipes 
in tunnel, even though contract did 
not so provide, since contractor had 
right to assume state would not re¬ 
quire men to work in tunnel where 
temperature exceeded 130 degrees.— 
McEligot V. State, 284 N.Y.S. 646, 246 
App.Div. 121. 

66. N.Y.—Clemente Contracting Co. 
V. State, 89 N.Y.S.2d 458. 

67. N.Y.—Carleton Co. v. State, 86 
N.Y.S.2d 627. 

68. N.Y.—^Town and Country Engi¬ 
neering Corp. V. State, 46 N.Y.S.2d 
792. 

69. N.Y.—^Town and Country Engi¬ 
neering Corp. V. State, supra. 

76. N.Y.—^Building Chemicals Corp. 
V. State, 298 N.Y.S. 917, 164 Misc. 
407. 
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plied with a statute, subsequently held unconstitu¬ 
tional, imposing higher working standards than 
he would otherwise have given, is not entitled to 
recover for his extra expense.'^i Where the con¬ 
tract restricts the contractor to employing per¬ 
sons certified as eligible by the state, it has been 
held that it is not a breach of contract for the state 
to certify incompetent workmen.'^^ 

Where goods were sold to the state on tlie mu¬ 
tual understanding that such sale was exempt from 
federal excise taxes, but the federal government 
collected such taxes, the seller is not entitled to 
be reimbursed by the state.'^S Where the contract 
provides that the acceptance of final payment by 
the contractor shall be a waiver of all claims against 
the state, a contractor waives his claims where he 
accepts the final payment without protest or reser¬ 
vations,'^^ but it has been held that acceptance of 
payments due under the contract and for extras 
does not constitute a waiver of damages suffered by 
reason of a breach of warranty.^® Delay due to 
the fact that the contract was not signed by the 
state is waived by the subsequent execution of the 
contract by the contractor^® and performance of the 
contract and acceptance of the fruits thereof.^^ 
Where the parties modify the contract after a 
breach by the state, the contractor may not there¬ 
after recover for the breach imless he has reserved 
his rights.^® 

The state is not liable for loss to contractors 
growing out of an alleged improper administra¬ 
tion of the law by the executive oflScers;^® nor is 
the state liable for loss to the contractor due to the 
misconduct of the officers of the state.®® Where 
the contractor is authorized to substitute materials 
for those specified, with the approval of the archi¬ 
tect, the latter’s decision must be made in good 


faith,®! and, where he refuses to approve such sub¬ 
stitution without good cause, the state is liable to 
the contractor for the difference of cost of the ma¬ 
terials.®® 

§ 125. -Actions 

Where the state may be sued, an action may be 
brought against it for recovery of the contract price, 
for damages for breach of contract, or for damages oc¬ 
casioned by the state's Interference with the contractor's 
performance, and, In a proper case, a suit for specific 
performance may be maintained. 

Where the state may be sued, as discussed infra 
§§ 214-216, an action may be brought against the 
state for recovery of the contract price,®® for 
damages for breach of contract,®^ or for damages 
occasioned by the state’s interference with the con¬ 
tractor’s work,®® and, in a proper case, a suit for 
specific performance may be maintained.®® Under 
some statutes, an action against the state on its con¬ 
tracts may be brought in a special court of claims, 
as discussed infra §§ 206-208. 

Under a state authorizing persons with claims on 
contract against the state to sue thereon, action 
may be brought on an implied contract ;®7 but in 
an action to foreclose a mechanic’s lien against 
funds applicable to payment for public improve¬ 
ments under the controlling statutes the court has 
been held to be without jurisdiction to render judg¬ 
ment against the state for the amount due the con¬ 
tractor in excess of such lien.®® Where the state 
made changes in the plans and specifications which 
the contractor refused to comply with, claiming 
that they constituted a fundamental change in the 
contract and the state thereupon canceled the con¬ 
tract and let it to another, it has been held that the 
contractor cannot maintain an action for breach 
of contract until the work has been completed and 


71. N.Y .—Sundstrom v. State, 144 N. 
Y.S. S90, 169 App.Div. 241, revers¬ 
ed on other grounds 106 N.E. 924, 
213 N.T. 68. 

59 C.J. p 188 note 26 [a] (4). 

72. WLb.—^B rogan v. State, 252 iNT.W. 
566, 214 Wis. 313. 

73. N.T.—^Bates Chevrolet Corp. v. 
State, 76 N.Y.S.2d 718, 192 Mlsc. 
161. 

74. N.Y.—Cascade Automatic Sprink¬ 
ler Corporation v. State, 286 N.T.S. 
698, 247 App.Div. 226, amended on 
other grounds 290 N.Y.S. 382, 248 
App.Div. 922, affirmed 14 N.E.2d 
188, 277 N.Y. 612, and motion de¬ 
nied 290 N.Y.S. 420, 248 App.Div. 
795. 

76. Mich.—Hersey Gravel Co. v. 
State, 9 N.W.2d 567, 305 Mich. 333, 
173 A.L.It. 302. 


I 76. N.Y.—Sundstrom v. State, 144 N. 

I Y.S. 390, 159 App.Dlv. 241, reversed 
on other grounds 106 N.E. 924, 213 
N.Y. 68. 

77. N.T.—^Belmar Contracting Co. v. 
State, 180 N.Y.S. 494, 110 Misc. 429. 

78. N.T.—Quinn-Meissner, Inc., v. 
State, 51 N.T.S.2d 97, 268 App.Div. 
936. 

79. Ely.—Corpus Jtixis quoted In 
Armory Commission v. Palmer, 69 
S.W.2d 681, 682, 263 Ky. 425. 

Tenn.—State v. Ward, 9 Heisk. 100. 

80. Wash.—Billings v. State, 67 P. 
583, 27 Wash. 288. 

81. Wash.—King v. State, 192 P. 
15, 112 Wash. 274. 

82. Wash.—^Klng v. State, supra. 

59 C.J. p 187 note 12. 
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83. Okl.—Oklahoma Tax Commission 
V. Fortlnberry Co., 207 P.2d 301, 201 
Okl. 537. 

69 C.J. p 189 note 37. 

84. N.T.—McMaster v. State, 16 N. 
B. 417, 108 N.Y. 642. 

59 C.J. p 189 note 38. 

85. N.T.—^Feeney & Sheehan Bldg. 
Co. V. State, 198 N.T.S. 83, 120 Misc. 
240. 

59 C.J. p 189 note 39. 

86. Okl.—Oklahoma Tax Commission 
V. Fortlnberry Co., 207 P.2d 301, 
201 Okl. 637. 

59 C. J. p 189 notes 40, 41. 

87. Cal.—Welsbach Co. v. State, 275 
P. 436. 206 Cal. 556. 

59 C.J. p 189 note 44. 

88- N.T.—Smith v. State, 118 N.Y. 

S. 780, 65 Misc. 376. 

59 C.J. p 189 note 46. 
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it is determined if the act of the contractor ha*? 
caused the state any additional expense.*^ Where 
a railroad contracts for public work as the agent of 
the state, an action on the contract may not be 
maintained against the railroad but only against the 
state.80 An action against the state may be main¬ 
tained by an assignee of the contractor.^! 

Pleadings^ evidence, and trial. In actions against 
the state on contracts, general rules as to plead¬ 
ing,92 presumptions and burden of proof,93 the 
admissibility of evidence,94 and its weight and 
sufficiency,95 and as to questions of law and fact,96 
are applicaible. 


Damages and measure of recovery. The con¬ 
tractor is entitled to recover such damages as nat¬ 
urally flow from the state’s wrongful act or breach 
of contract,97 and general rules as to proximate 
cause apply in determining whether the injury was 
caused the contractor by the state’s wrongful act 
or breach of contract.98 Thus a contractor com¬ 
pleting his work within the time fixed is not entitled 
to damages for delays in preparing the site,99 al¬ 
though he may recover the cost of insurance and 
interest resulting from the delay of the state in ac¬ 
cepting the work.! Where a breach of contract by 
the state results in an increase in the contractor's 
cost of performance, he is entitled to the difference 


89. N.T.—^FersTuson Contracting Co. 
V. State, 126 N.Y.S. 808, 70 Mlsc. 
472. 

90. N.T.—^Tomasetti Const. Co. v. 
Long Island R. Co., 46 N.Y.S.2d 406, 
267 App.Dlv. 874. affirmed 63 N.B. 
2d 78, 294 N.T. 601. 

91. Okl.—^Portinberry Co. v. Blun¬ 
dell, 242 P.2d 427. 

92. HflOsbeliavlor by arbitrators 

A petition to vacate or correct an 
arbitration award should not be dis¬ 
missed where It sufficiently alleges 
misbehavior by the arbitrators.— 
Seaboard Sur. Co. v. Commonwealth, 
27 A.2d 27, 345 Pa. 147. 

93. Mass.—Charles L Hosmer, Inc., 
V. Commonwealth, 19 N.E.2d 800, 
302 Mass. 495. 

N.J.—^National Sur. Corp. v. Barth, 
84 A.2d 1, 8 N.J. 121. 

59 C.J. p 189 note 49. 

Certiflcate of performanoe 

Where a contractor and adminis¬ 
trator of public housing and develop¬ 
ment authority of state entered into 
a contract for construction of hous¬ 
ing, a person claiming money against 
state under contract was bound by 
ordinary reauirement that he prove 
amount due under contract and that 
certiflcate of performance had been 
issued or that it was arbitrarily with¬ 
held.—^National Sur. Corp. v. Barth, 
supra. 

Damages 

(1) The burden is on the contractor 
seeking recovery for the wrongrful 
act or breach of contract on part 
of state to prove his damages.— 
Charles I. Hosmer, Inc. v. Common¬ 
wealth, 19 N.B.2d 800, 302 Mass. 495. 

(2) Similarly where the state seeks 
recovery for breach of contract or 
warranty, the burden of proof as to 
damages is on it.—Satuloff Bros. v. 
State. 13 N.T.S.2d 438, 171 Misc. 756 
—^Hershey Farms v. State, 110 N.Y.S. 
2d 324. 

(3) In state’s action against milk 
supplier for breach of contract, where 
state gave evidence, on issue of dam¬ 


ages, as to prices paid by it under 
completion contracts, burden was up¬ 
on claimant not to show that comple¬ 
tion contracts were illegal or even 
fraudulent but that prices paid there¬ 
under were not market value.—^Hersh- 
ey E^arms v. State, supra, 
raise represeatatioiLS 

Contractor contending that he was 
Induced to enter into a contract by 
reason of false representations or 
representations of partial truth 
{which amounted to false represented 
tions, and claiming damages on ac¬ 
count thereof, had burden of proof. 
—^Benjamin Foster Co. v. Common¬ 
wealth. 61 N.E.2d 147, 318 Mass. 190, 
166 A.L.R. 925. 

94. Pa.—Commonwealth v. Sander¬ 
son, 40 Pa.Super. 416. 

69 C.J. p 189 note 60. 

95. Pa.—Stickle v. General State 
Authority, 55 Dauph.Co. 277—^Ma- 
rianelll v. General State Authority, 
53 Dauph.Co. 65. 

69 C.J. p 189 note 51. 

Evidence held sufficient 

(1) To support Judgment.—Arthur 
A Johnson Corp. v. Commonwealth, 

60 N.E.2d 364, 318 Mass. 88. 

(2) To warrant dismissal of claim. 
—^People V. C. & W. Const Co., 9 
N.T.S.2d 604, 266 App.Dlv. 17, rear¬ 
gument denied 11 N.Y.S.2d 671, 256 
App.Dlv. 1026, appeal denied 21 N.E. 
2d 220, 280 N.T. 863. 

(3) To show misrepresentation.— 
Hersey Gravel Co. v. State, 9 N.W. 
2d 567, 305 Mich. 333, 173 AL.R. 302. 
Evidence held insufficient 

(1) To establish contractor’s claim. 
—^Hersey Gravel Co. v. State, supra. 

(2) To show misrepresentation.— 
Arthur A Johnson Corp. v. Common¬ 
wealth, 60 N.E.2d 364, 318 Mass. 88. 

(3) To show change of position in 
reliance on misrepresentation.—Ben¬ 
jamin Foster Co. v. Commonwealth, 

61 N.E.2d 147, 318 Mass. 190, 166 A 
D.R. 925. 

All relevant evidence may be con¬ 
sidered in determining whether state 
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disclosed to contractor all the in¬ 
formation in its possession, with re¬ 
spect to the building site.—^Arthur A 
Johnson Corp. v. Commonwealth, su¬ 
pra. 

Testimony of contractor 

The court need not believe the tes¬ 
timony of the contractor.—^McEUgot 
V. State, 284 N.Y.S. 646, 246 App. 
Div. 121. 

96. Mass.—Arthur A Johnson Corp. 
v. Commonwealth, 60 N.E.2d 364, 
818 Mass. 88. 

69 O.J. p 189 note 48. 

Ctonstmction of contract is a Ques¬ 
tion of law.—^People v. Marslcano, 
136 P.2d 16, 67 Cal.App.2d 691—59 C. 
J. p 189 note 48 [a]. 

97. N.T.—^Building Chemicals Corp. 
V. State, 298 N.Y.S. 917, 164 Misc. 
407. 

Increased cost of Insurance 
N.Y.—^Town and Country Engineering 
Corp. V. State, 46 N.T.S.2d 792. 

98- N.Y.—BL Baker Co. v. State, 
48 N.T.S.2d 272, 267 App.Dlv. 712, 
affirmed 60 N.E.2d 847, 294 N.Y. 698 
—^De Riso Bros. v. State, 293 N.Y. 
S. 436, 161 Misc. 934—Town and 
Country Engineering Corp. v. State, 
46 N.T.S.2d 792. 

Strike 

Contractor suing state for damages 
for delay resulting from state’s fail¬ 
ure to furnish temporary heat as pro¬ 
vided in contract for construction of 
state buildings could not recover 
damages for construction work de¬ 
layed by strike on ground that such 
construction work would have been 
completed before strike if state had 
furnished heat at time stipulated in 
contract, since state was not bound 
to anticipate that strike might arise. 
—^De Riso Bros. v. State, 293 N.T.e. 
436, 161 Misc. 934. 

99. N.Y.—F. N. Lewis Co. v. State, 
230 N.Y.S. 517, 132 Misc. 688. 

59 C.J. p 190 note 54. 

1. N.Y.—F. N. Lewis Co. v. State, 
supra. 
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between his actual cost and his estimated cosL^ 
The measure of damages for a delay caused by the 
state is the expense to which the contractor is there¬ 
in put.* In computing damages from delay caused 
by the state, the contractor is entitled to the rea¬ 
sonable rental value of equipment made idle,^ un¬ 
less the equipment is rented to others,^ and the 
contractor is under a duty to minimize his damage 
and cannot recover to the extent that he could have 
used the equipment on other jobs or rented it.® 
Where the contractor is required to do extra work 
beyond that called for by the contract or where the 
state’s breach of contract or wrongful act results 
in his doing additional work, the measure of dam¬ 
ages has been held to be the cost of the extra la¬ 
bor and materials,*^ plus a percentage thereof as 
an allowance for overhead costs and profit.® 

A state breaking its contract is liable for pro¬ 
spective profits,® but, in an action against the state 
for the contract price, charges for repairs made 
by plaintiff while attempting to meet the contract 
specifications are not allowed.^® The contractor 
is entitled to interest for the period during which 
payments due him are unjustly withheld,but he 


is not entitled to interest on payments which, un¬ 
der the contract, the state is entitled to retain to 
secure performance.^* Legal expenses have been 
held not recoverable in a proceeding to compel a 
payment of money wrongfully withheld.^* On a 
breach by the state of its contract to purchase goods, 
the seller is entitled to recover the difference be¬ 
tween the market price and the contract price.^^ 

Liquidated damages. Where the contract provid¬ 
ed for liquidated damages for delay unless the con¬ 
tractor obtained an extension of time, approved 
by the architect, such extension must be obtained as 
a condition precedent to his escape of liability there- 
for,i® and the refusal of the architect to approve 
is conclusive thereon.^* 

§ 126. Rights of Laborers and Materialmen 

Where the statutes give no lien or preference, funds 
In the hands of state agents for payment of a contractor 
cannot be applied to the payment of labor and material 
claims unless authorized by the contract; a contractor Is 
not liable to persons contracting with hIs subcontractor 
unless such liability Is imposed by contract or statute. 

Where the statutes give no lien or preference 
therefor, funds in the hands of state agents for 


2. N.Y.—^Town and Country Bngl- 
neerinsT Corp. v. State, 46 N.Y.S.2d 
792. 

3. N.Y.—John Weil Plumbing Corp. 
r. State. 45 N.Y.S.2d 456, 267 App. 
Div. 247. modified on other grounds 
60 N.B,2d 18. 294 N.Y. 6—Seglln- 
Harrison Const Co. v. State, 85 N. 
Y.S.2d 940, 264 App.Div. 466. 

4. N.Y.—Garofano Const Co. v. 
State, 52 N.Y.S.2d 186, 183 Misc. 
1080—^Brogan v. State, 109 N.Y.S.2d 
97—^Town and Country Engineering 
Corp. V. State, 46 N.Y.S.2d 792— 
liOwman Const Corp. v. State, 10 
N.Y.S.2d 963. 

Daily zental rate 

N.Y.—Garofano Const Co, v. State, 
52 N.Y.S.2d 186, 183 Misa 1080. 
Stipulated measure of damages 
Stipulation that award for cost of 
use of equipment chargeable to Job 
diudng period claimant was delayed 
by state in performing contract be 
computed by deducting from cost of 
machinery and equipment especially 
purchased for Job amount realized 
on sale thereof after Job was finished 
was accepted by the court of claims 
in i>aWcular Instance, but law as to 
measure of damages remained.— 
Liowman Const Corp. y. State, 10 N. 
Y.S.2d 968. 

5. N.Y.—^Town and Country Engi¬ 
neering Corp. y. State, 46 N.Y.S.2d 
792. 

6. N.Y.—Town and Country Engi¬ 
neering Corp. T. State, supra. 


7- N.Y.—Seglin-Harrison Const Co. 
V. State, 46 N.Y.S.2d 602, 267 App. 
Biy. 488, 926, affirmed 58 N.E.2d 
621, 293 N.Y. 782—Jarcho Bros. v. 
State. 39 N.Y.S.2d 867, 179 Misc. 
795—^Town and Country Engineer¬ 
ing Corp. V. State, 46 N.Y.S.2d 792 
—^L. I. Waldman & Co. y. State. 41 
N.T.S.2d 704. 

8. N.Y.—Brogan v. State, 109 N.Y.S. 
2d 97—Town and Country Engi¬ 
neering Corp. y. State. 46 N.Y.S.2d 
792. 

Actual overhead mEpenses 

CD A contractor could not recoyer 
Increased office overhead in connec¬ 
tion with delays in construction of 
state building, since such items were 
necessary costs to contractor for 
which contractor was compensated 
by general allowance for profit and 
overhead at the usual rates on any 
items for which contractor recovered. 
—Seglin-Harrison Const. Co. v. State, 
30 N.Y.b.2d 673, modified on other 
grounds 35 N.Y.S.2d 940, 264 App.Div. 
466—Seglin Const Co. v. State, 22 
N.Y.S.2d 94, affirmed 28 N.y.S.2d 159, 
262 App.Div. 782, reargument denied 
28 N.Y.S.2d 160, 262 App.Dlv. 797. 

(2) Contractor would not be al¬ 
lowed a fiat weekly sum for salaries 
of officers and office workers during 
delay period but would be allowed 
five per cent overhead and ten per 
cent profit thereon as a fair percent¬ 
age to reimbm'se him for office over¬ 
head expenses during delay period.— 
WUaka Const Co. v. State, 62 N.Y.S. 
2d 91. i 


(3) Where it was impossible to de¬ 
termine actual cost of overhead and 
supervision attributable to state’s 
breach of contract, contractor was 
entitled to fifteen per cent of amount 
allowed for increased cost of opera¬ 
tion to cover overhead and profits.— 
Town and Country Engineering Corp. 
V. State, 46 N.T.S.2d 792. 

9. N.Y.—^Town and Country Engi¬ 
neering Corp. V. State, supra. 

59 C.J. p 189 note 52. 
mijustlfled wltlLdrawal of paort of 
work 

Where state without warrant gave 
part of work covered by contract to 
another, contractor's damages were 
anticipated profits.—Town and Coun¬ 
try Engineering Corp. v. State, supra. 

10- Va—Stuart v. Smith-Courtney 
Co., 96 S.E. 241, 123 Va. 231. 

11- N.Y.—^Agostini v. State, 5 N.Y.S. 
2d 732, 255 App.Div. 264—Husci- 
ano & Son Corp. v. State, 110 N.Y. 
S.2d 770, 201 Misc. 690. 

18. N.Y.—Seglin-Harrison Const Co. 
V. State, 80 N.Y.S.2d 673, modified 
on other grounds 35 N.Y.S.2d 940. 
264 App.Div. 466. 

13. N.Y.—Agostini v. State, 5 N.Y. 
S.2d 732, 255 APP.Div. 264. 

14. N.Y.—Nemo v. State, 34 N.Y.S. 
2d 40, 178 Misc. 286. 

15- Ark.—Bill V. Cone, 8 S.W.2d 986. 
176 Ark. 697. 

16. Ark.—^Hlll V. Cone, supra. 

59 C.J. p 190 note 61. 
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pa 3 mient of the contractor cannot be applied to the 
payment of labor and material claims, unless au¬ 
thorized by the contract^^ Unless such liability is 
imposed by contract or statute, a contractor is 
not liable to persons contracting with his subcon- 
tractor.i^ 

Some statutes require public improvement con¬ 
tractors and subcontractors to file statements show¬ 
ing the amount due for wages and authorize, for 
the benefit of laborers, the withholding of the 
amount due for wages.i® A statute providing 
that, when public works are to be constructed, the 
state shall obtain sufficient security for the pay¬ 
ment by the contractor for all material used is not 
intended to protect the state but the materialmen,^® 
and they are entitled to hold answerable for all 
claims of which the state has proper notice^i a fund 
due the contractor but retained by the state for their 
security.22 Under a statute requiring the state to 
withhold a specified percentage of the contract 
price until the contractor makes satisfactory proof 


that all just claims for labor and material have 
been paid, the state has been held liable to labor 
and material claimants where it pays the contrac¬ 
tor without requiring such proof provided the state 
is given notice of the claim within a reasonable 
time.23 Under some statutes parties performing 
labor on, or furnishing material for, the construc¬ 
tion of any state building are entitled, on taking 
proper steps to assert the right, to a preference over 
other creditors to a fund derived from a state con¬ 
tract where such fund is in the hands of an as¬ 
signee for creditors.24 The right thus recognized 
is purely equitable,^® and a court of equity will de¬ 
termine and adjust priorities in funds in the hands 
of an assignee for the benefit of creditors which 
are derived from sudh a building contract when the 
fund and all the necessary parties are before the 

court.2® 

Under some statutes, money paid for a public im¬ 
provement is a trust fund for the pa 3 mient of the 
proper expenses of constructing the improvement,^^ 


17. Miss.—^U. S. Fidelity & Guaran¬ 
ty Co. of Baltimore, Md. v. Mara¬ 
thon Lumber Co., 81 So. 492, 119 
Miss. 802. 

Liens for material and labor see in¬ 
fra S 127. 

Rights, remedies, and liabilities of 
materialmen, laborers, and subcon¬ 
tractors with respect to municipal 
improvements see Municipal Cor¬ 
porations S 1215. 

18. Wis.—Gilson Bros. Co. v. Wor- 
den-Allen Co., 266 N.W. 217, 220 
Wis. 347. 

19. Validity of statute 

(1) Provisions of labor law requir¬ 
ing contractors or subcontractors on 
public improvements to file state¬ 
ments showing amounts due for wag¬ 
es, and authorizing withholding for 
benefit of laborers amounts due for 
wages, was held constitutional as ap¬ 
plied to general contractor under con¬ 
tract with state, notwithstanding af¬ 
fected laborers were employees of 
subcontractor.—^Devitt v. Schottin, 
285 N.Y.S. 255, 158 Misc. 230, affirmed 
Devitt V. Haglin Co., 289 N.Y.S. 626, 
248 App.Div. 298, affirmed Devitt v. 
Schottin, 8 N.B.2d 481, 274 N.Y. 188, 
112 A.L.R. 809. 

(2) The statute requiring public 
improvement contractor and subcon¬ 
tractors to file statements showing 
amount due for wages and authoriz¬ 
ing the withholding of amount due 
for wages for benefit of laborers, if 
applied to contract entered into be¬ 
fore enactment of statute, would de¬ 
prive contractor of its property 
without due process of law, since it 
would result in taking money earned 
by general contractor to be used to 
pay employees of subcontractors 


,eyen though no money was due or to 
become due from general contractor 
to the subcontractors.—Carder Real¬ 
ty Corp. V. State, 23 N.Y.S.2d 395, 260 
App.Div. 459, affirmed 35 N.B.2d 194, 
285 N.Y. 803, motion denied 35 N.B.2d 
941, 286 N.Y. 604. 

20. Mass.—^Nash v. Commonwealth, 
64 N.B. 690, 182 Mass. 12. 

Statute strictly construed 
Mass.—Cook Borden & Co. v. Com¬ 
monwealth, 199 N.B. 551, 293 Mass. 
174. 

Analogy to medtiaaios’ liens 

(1) The object of statutes requir¬ 
ing security in favor of those fur¬ 
nishing labor and materials in con¬ 
struction or repair of public struc¬ 
tures is to give those furnishing la¬ 
bor and materials security equivalent 
to lien which law creates upon prop¬ 
erty of other owners in like cases.— 
Massachusetts Gas & Blec. Light 
Supply Co, V. Rugo Const. Co., 71 N. 
B.2d 408, 321 Mass. 20. 

(2) Statute, although not specified 
as a mechanics* lien statute, was con- 
struable according to same princi¬ 
ples.—Cook Borden & Co. v. Common¬ 
wealth, 199 N.B. 551, 293 Mass. 174. 

<3) Formalities necessary to per¬ 
fect a mechanic*s lien need not be 
complied with in order to enforce a 
claim against the security.—^Nash v. 
Commonwealth, 64 N.B. 690, 182 

Mass. 12. 

21. Mass.—^Nash v. Commonwealth, 
supra. 

69 C.J. p 190 note 70. 

22. Mass.—Nash v. Commonwealth, 
64 N.B. 865, 174 Mass. 335. 

Creation of debt 

The statute concerning security for 
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payment for labor and materials tur~ 
nished for public works does not au¬ 
thorize the filing of a statement of 
claim except when work and labor 
have been done under such circum¬ 
stances as to create a debt which is 
due and payable either then or at 
some future time.—^Mario Pandolf 
Co. V. Commonwealth, 21 N.B. 2d 221, 
303 Mass. 251. 

23. Tex.—^Franklin Bros. v. Stand¬ 
ard Mfg. Co., Civ.App., 78 S.W.2d 
294, error dismissed State v. Stand¬ 
ard Mfg. Co., 112 S.W.2d 1035, 131 
Tex. 63. 

24. Iowa.—Des Moines Bridge & 

Iron Works v. Plane, 143 N.W. 866, 
163 Iowa 18. 

25. Iowa.—^Des Moines Bridge & 

Iron Works v. Plane, supra. 

26. Iowa.—^Des Moines Bridge & 

Iron Works v. Plane, supra. 

59 C.J. p 190 note 68. 

27. N.Y.—Cranford Co. v. L. Leo¬ 
pold & Co., 70 N.Y.S.2d 183, 189 
Misc. 888, affirmed 75 N.Y.S. 2d 612, 
273 App.Div. 754, appeal denied 76 
N.Y.S.2d 839, 273 App.Div. 846, ap¬ 
peal dismissed 79 N.B.2d 279, 297 
N.Y. 884, affirmed 82 N.E.2d 580, 298 
N.Y. 676. 

Statute held valid 

N.Y.—^Barclay v. Corn Exchange 
Bank Trust Co.. 280 N.Y.S. 749, 166 
Misc. 684, affirmed 196 N.B. 614, 
267 N.Y. 630. 

Trust ftmd prior to payment to ooxu 
tractor 

(1) Balance due contractor under 
contract for public improvement is 
always a trust fund for payment and 
benefit of those whose work, materi¬ 
al, and equipment made it payable. 
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and the money received by the contractor from the 
state under the contract is charged with a trust 
for the pa 3 nnent of subcontractors and other des¬ 
ignated claims connected with the improvement,28 
and a similar rule applies to money received by 
a subcontractor.29 

Where the contract provides that amounts due 
laborers and materialmen might be retained and 
paid by the state at any time out of funds due and 
that the contractor and his surety shall be liable 
for all sums paid the contractor to the extent of 
unpaid claims, the state’s option to retain funds 
may be exercised against the contractor or his sub¬ 
rogated surety,30 and the laborers and materialmen 
have an equitable right in such funds superior to 
the right of a surety who assumed his defaulting 
principal’s contract and completed it at a loss,3i 
but the contract does not impress a trust character 
on the funds so retained.82 By taking an assign¬ 
ment of all moneys payable on the contract the 
surety in such case can claim nothing which is in¬ 


consistent with the obligation under the contract 
and bond.83 The claims which are secured by the 
terms of such a contract are controlled by a proper 
construction thereof.84 

A clause providing that the balance of the con¬ 
tract price should be paid “as soon as the board 
of control are satisfied that the work has been com¬ 
pleted, and are assured against the existence of any 
mechanics’ liens on the building,” is solely for the 
benefit of the state,^^ and does not give material- 
men any interest in, or control over, the balance 
due.®® 

Where the contract provides for the contractor 
to retain a percentage from each payment to the 
subcontractor, the subcontractor is entitled to the 
retained percentages on the completion of his work 
and need not wait until the final pa 3 mient by the 
state to the contractor.®*^ Where there is an ar¬ 
bitration clause in the contract between the state 
and the contractor and also in the contract be- 


and statute providinsr that amounts 
paid to any person under such con¬ 
tract shall constitute a trust fund 
until all claims for labor, materials 
and other charges Incurred in con¬ 
nection with performance of contract 
shall have been fully paid merely 
continues the trust as such, and 
therefore money due and held by 
state was a trust fund for the pay¬ 
ment for all labor performed or ma¬ 
terials used or consumed In the car¬ 
rying out of the contracts,—National 
Sur. Corp. v. Barth, 89 A.2d 104, 20 
N.J.Super. 100. 

(2) Right of contractor’s Judgment 
creditor to share in funds held by 
state, which funds were due contrac¬ 
tor, was no grreater than that of the 
contractor, where the Judgment arose 
from claims not connected with the 
contracts, and therefore levy on 
judgment could not fasten on such 
funds until claims of all persons for 
labor performed or materials fur¬ 
nished had been fully satisfied.—Na¬ 
tional Sur. Corp. v. Barth, supra. 

28. N.T.—^Barclay v. Com Exchange 

Bank Trust Co., 280 N.T.S. 749, 

155 Misc. 684, affirmed 196 N.E. 614, 

267 N.T. 630. 

Ho duty to make proportiLouate dis¬ 
tribution 

Statutory provision that funds re¬ 
ceived by contractor for state pub¬ 
lic improvement are trust funds to be 
applied to payment of claims of sub¬ 
contractors and other necessary ex¬ 
penses held not to impose on contrac¬ 
tor obligation to distribute to sub¬ 
contractors proportionately sums re¬ 
ceived by him irrespective of wheth¬ 
er or not liens have been filed.—^Beth¬ 
lehem Fabricators v. Wills, Taylor & 


Mafera Corp., 289 N.T.S. 96, 248 App. 
Div. 331, affirmed 5 N.B.2d 187, 272 
N.T. 170. 

a—rigniinoTi* 

(1) Where assignee of general 
building contractor of money due to 
contractor from state for public im¬ 
provement had duly filed its assign¬ 
ment and made advances to contrac¬ 
tor prior to filing of any subcontrac¬ 
tor’s and laborer’s liens, received 
money from state, and handed it over 
to contractor, such money became im¬ 
pressed with statutory trust in favor 
of duly filed subcontractor’s and la¬ 
borer’s liens notwithstanding money 
when in hands of assignee was not 
Impressed with such trust.—Shore 
Bridge Corp. v. Utica Structural 
Steel, 53 N.T.S.2d 841, 268 App.Div. 
714. motion denied 61 N.E.2d 781, 294 
N.T. 773, affirmed 64 N.E.2d 652, 295 
N.T. 619. 

(2) Laborers and materialmen who 
furnished labor and materials in con¬ 
nection with construction of a public 
improvement were entitled to have 
money received by bank under as¬ 
signment of all moneys due under 
agreement for construction of the 
public improvement, against which 
assignment the bank had made ad¬ 
vance to contractor, impressed with 
a “trust” in favor of such laborers 
and materialmen, under statute, de¬ 
claring that funds received by a con¬ 
tractor for a public improvement are 
trust funds to be applied first to the 
payment of claims of subcontractors, 
etc.—^New York Trap Rock Corp. v. 
National Bank of Far Rockaway, 32 
N.T.S.2d 443, 177 Misc. 964. 
notice of Uen 

A laborer or materialman need not 
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file a notice of lien in order to be 
entitled to the protection of statute, 
which declares that funds received 
by a contractor for a public improve¬ 
ment a^e trust funds to be applied 
to the payment of claims of subcon¬ 
tractors, etc.—^New York Trap Rock 
Corp. V. National Bank of Rock¬ 
away, supra. 

29. N.T.—People v. Levitt, 260 N. 
T.S. 468, 145 Misc. 621. 

30. Miss.—^U. S. Fidelity 8t Guaranty 
Co. of Baltimore, Md. v. Marathon 
Lumber Co., 81 So. 492, 119 Miss. 
802. 

31. Miss.—U. S. Fidelity & Guaran¬ 
ty Co. of Baltimore, Md. v. Mara¬ 
thon Lumber Co., supra. 

32. Conn.’—^Fenton v. Fenton Bldg. 
Co., 96 A. 146, 90 Conn. 7. 

33. Miss.—^U. S. Fidelity & Guaran¬ 
ty Co. of Baltimore, Md. v. Mara¬ 
thon Lumber Co., 81 So. 492, 119 
Miss. 802. 

34. Mass.—Thomas v. Common¬ 

wealth, 102 N.E. 428, 215 Mass. 369. 

69 C.J. p 191 note 77. 

35. Wls.—Campbell, etc., Co. v. Car- 
nagie, 73 N.W. 572, 98 Wls. 99. 

36. Wis.—Campbell, etc., Co. v. Car- 
nagie, supra. 

37. Utah.—State, for Use and Ben¬ 
efit of McBride, v. Campbell Bldg. 
Co., 77 P.2d 341, 94 Utah 326. 

Any other view would result in an 

impasse since the contractor could 
not receive his final pasonent from 
the state until he paid the subcon¬ 
tractor in full.—State, for Use and 
Benefit of McBride, v. Campbell Bldg. 
Co., supra. 
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tween the contractor and a subcontractor, the sub¬ 
contractor is not bound by an arbitration award in 
a proceeding between the state and the contractor 
to which he was not a party.S 8 

Where the contractor is obligated under his con¬ 
tracts with the state and his subcontractors to pay 
materialmen, it has been held that his obligation is 
original and primary and subject to no limitations 
or qualifications other than those expressly con¬ 
tained therein.88 Persons furnishing labor or ma¬ 
terials to the subcontractor under a contract for a 
public improvement have a right to inspect the sub- 
contract^® and are chargeable with notice of its 
contents,^^ and with knowledge of their rights 
thereunder as against the contractor.42 

Estoppel to assert claim. The fact that material- 
men furnishing material to a subcontractor per¬ 
mitted payments by the principal contractor to 
the subcontractor, without advising the former that 
they were not receiving payment for materials, 
does not estop them for making claim therefor, 
where the contractor had expressly contracted to 
pay their bills,^3 or where the contract provided 
that the state might retain the money payable there¬ 
under and apply it to materialmen’s claims,^^ the 
payments made by the contractor under such cir¬ 


cumstances being made at his own risk.^® 

What law governs. Where a local materialman 
and subcontractor contracts within the state for 
the furnishing of material for an improvement be¬ 
ing made outside the state for another state and 
where payment is to be made within the state, it 
has been held that the local law governs as to the 
materialman’s rights under the contract, including 
his right to allocate payments received from the 
subcontractor.**® 

§ 127. -Liens 

Under some statutes, persons supplying ^abor or ma¬ 
terial for a state Improvement are entitled, on compli¬ 
ance with the statute, to a lien on the money due or to 
become due from the state to the contractor. 

Since, as discussed in Mechanics’ Liens § 10, pub¬ 
lic property is not subject to mechanics’ liens, 
mechanics* lien statutes do not operate to give a 
lien on state property,**^ and, in the absence of a 
statute providing for a lien, a lien may not be im¬ 
posed in favor of persons supplying labor or ma¬ 
terial for a state improvement on money due or 
to become due from the state to the contractor.** 8 
Some statutes, however, confer a lien in favor of 
such persons on money due or to become due from 
the state to the contractor.*® It has been held that 


38. Pa.—General State Authority, to 
Use of Dunzik, v. John McShaln, 
Inc., 26 A.2d 672, 148 Pa.Super, 
363. 

39. Mo.—Fidelity & Deposit Co. of 
Maryland v. John Gill & Sons Co., 
270 S.W. 700. 

40 . N-.T.—^Upson v. United Engineer¬ 
ing & Contracting Co., 130 iNT.T.S. 
726, 72 Mlsc. 641. 

41. N.Y. —Upson v. United Engineer¬ 
ing & Contracting Co., supra. 

42. N.T.—^Upson v. United Engineer¬ 
ing & Contracting Co., supra. 

43. Mo.—Fidelity & Deposit Co. of 
Maryland v. John Gill & Sons Co., 
270 S.W. 700. 

59 C.J. p 191 note 79. 

44. Mass.—^Nash v. Commonwealth, 
64 N.E. 690, 182 Mass. 12. 

45. Mass.—Nash v. Commonwealth, 
supra. 

Mo.—^Fidelity & Deposit Co. of Mary¬ 
land V. John Gill & Sons Co., 270 
S.W. 700. 

46. U.S.—F. H. McGraw & Co. v. 
Sherman PlsLStering Co., D.C.Conn., 
60 F.Supp. 604, afOlrmed, C.C.A., F. 
H. McGraw & Co. v. Milcor Steel 
Co., 149 F,2d 301, certiorari denied 
66 S.Ct. 92, 326 U.S. 753, 90 L.Ed. 
452, and Aetna Cas. & Sur. Co. v. 
Milcor Steel Co., 66 S.Ct. 92, 326 
U.S. 763, 90 LuEd. 462. 

47. Mass.—^Massachusetts Gas & 


Elec. Light Supply Co. v. Rugo 
Const. Co., 71 N.E.2d 408, 321 Mass. 
20 . 

Miss.—Mississippi Fire Ins. Co. v. 

Evans, 120 So. 738, 163 Miss. 636. 
Wis.—Gilson Bros. Co. v. Worden- 
Alien Co., 266 N.W. 217, 220 Wls. 
347—^Fulton v. First Volunteer Co. 
of Oconto, 236 N.W. 120, 204 Wis. 
365. 

40 C.J. p 68 notes 62 [b], 65. 

48. N.J.—Hoffman Builders^ Supply 
V. Stein, 125 A. 666, 96 N.J.Eq. 241. 

69 C.J. p 191 note 83. 

49. Ill.—^Edwin Pratt’s Sons’ Co. v. 
Schafer, 7 N.B.2d 901, 290 IlI.App. 
80. 

N.T.—^Lamson Co. v. Central New 
York Regional Market Authority, 
16 N.T.S.2d 955, 268 App.Div. 861, 
affirmed 28 N.E.2d 716, 283 N.T. 
703 —Compound & Pyrono Door Co. 
V. Kell, 266 N.Y.S. 423, 236 APP.Div. 
794. 

Wis.—Morris F. Fox & Co. v. State, 
281 N.W. 666, 229 Wis. 44. 

A general statute giving persons 
supplying labor or material toward 
the performance of a construction 
contract a lien on the funds payable 
to the contractor applies to state 
construction contracts.—State v. 
MerrelL 185 N.E, 66,.126 Ohio St 239. 
Illiberal construction 

Act giving lien to persons furnish¬ 
ing materials to public improve gwat a 
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contractors must be liberally, not 
strictly, interpreted.—Smith v. Tex¬ 
as Co., Tex.Com.App., 53 S.W.2d 774, 
followed in, Com.App., Smith v. G. B. 
Johnson Hardware Co., 63 S.W.2d 779, 
and Smith v. Jacksboro Stone Prod¬ 
ucts Co., 63 S.W.2d 780. 

Fublio work 

(1) The construction of a regional 
market was a public improvement 
with respect to right of a subcontrac¬ 
tor to a mechanic's lien upon public 
funds.—^Lamson Co. v. Central New 
York Regional Market Authority, 15 
N.Y.S.2d 955, 268 App.Div. 851, af¬ 
firmed 28 N.E.2d 716, 283 N.T. 703. 

(2) Where improvement was con¬ 
tracted for by railroad rather than 
by state, state funds for the pay¬ 
ment of the improvement were not 
subject to a lien for labor and ma¬ 
terial furnished, since the statute 
gives a lien only where the labor or 
material is furnished for a ’’public 
work” which term is limited under 
the statute to work performed under 
a contract with the state.—^Adiron¬ 
dack Core & Plug Co. v. New York 
Cent. R. Co., 264 N.Y.S. 484, 238 App. 
Div. 346, affirmed 191 N.E. 503, 264 
N.Y. 439. 

Waiver of lieu; conslderatlou 

(1) Supplemental agrreement re¬ 
leasing and waiving mechanics’' lien 
and providing for earlier payments 
thfl-n under original contract, and in 
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the same rules apply to such liens as apply to liens 
for the improvement of private property.^o The 
right to a lien is purely a statutory one,^! and 
in order to preserve it there must be strict52 or at 
least a substantial^^ compliance with the statute, 
for example, as to requirements for filing notice of 
the lien.54 


A lienor has been regarded as an assignee of 
the state’s debt to the contractor to the extent of 
his lien.55 A lien for labor or material attaches 
only to money payable to the contractor,56 and 
it has been held that a lienor acquires no greater 
right to money payable on the contract than the 
contractor has,®^ but advance payments to the 


other wa 3 rs, on its face furnished 
ample consideration; where supple¬ 
mental agrreement bound contractor 
over and above terms of original con¬ 
tract, and such agreement was re¬ 
cited in waiver of mechanics* lien as 
express consideration, there was suf¬ 
ficient consideration in execution and 
delivery of supplemental agreement, 
until there was shown failure of con¬ 
sideration by contractor*s refusal to 
perform such agreement.—Carroll 
McCreary Co. v. People, 196 N.B3. 676, 
267 N.T. 87. 

(2) Subcontractor's waiver of me¬ 
chanics' lien did not deprive other 
subcontractors of their statutory 
right to assert mechanics’ liens 
against general contractor.-—CcuroU 
McCreary Co. v. People, supra. 

Sa N.T.—^Upson V. United Engineer¬ 
ing & Contracting Co., 180 N.T.S. 
726. 72 Misc. 641. 

61. N.T.—Adirondack Core St Plug 
Co. V. New York Cent. R. Co., 264 
N.T.S. 484. 238 App.Div. 846, af¬ 
firmed 191 N.B, 608, 264 N.T. 439— 
Glens Falls Portland Cement Co. v. 
Van Wirt Const. Co., 228 N.T.S. 289, 
182 Misc. 96, modified on other 
grounds 282 N.T.S. 410, 225 App. 
Div. 159. 

52. N.T.—Arrow Iron Works v. 
Greene. 247 N.T.S. 4, 139 Misc. 265 
—Glens Falls Portland Cement Co. 
v. Van Wirt Const. Co., 228 N.T.S. 
289, 132 Misc. 96, modified on other 
grounds 232 N.T.S. 410, 226 App. 
Div. 169. 

53. N.T.—^Lanna v. C. Ij. Gkites, Inc., 
264 N.T.S. 97, 142 Misc. 171. 

54. N.T.—^Dwelle-Kaiser Co. v. Frld, 
253 N.T.S. 360, 233 App.Dlv. 427, 
affirmed 182 N.E. 174, 259 N.T. 646 
—^Wehle Elec. Co. v. Eallock, 4 N.T. 
S.2d 544, 167 Misc. 696, 598. 

59 ax p 181 note 87. 
iromber of olalxns 

(1) Where the lien law is permis¬ 
sive, a lienor may file as many liens 
as he desires until expiration of stat¬ 
utory period.—Application of O'Neill, 
45 N.T.S.2d 664, 182 Misc. 838, appeal 
dismissed 55 N.T.S.2d 128, 269 App. 
Div. 728. 

(2) Claimant filing two notices of 
lien could treat second lien notice ea 
surplusage.—Dwelle-Eaiser Co. v. 
Frid, 263 N.T.S. 860, 233 App.Div. 
427, affirmed 182 N.E. 174, 269 N.T. 
646. 

(3) Where claim for lien was not 


filed with director of finance as re¬ 
quired by statute, claimant could fix 
lien by filing a second claim.—^Edwin 
Pratt’s Sons’ Co. v. Scha f er, 7 N.E.2d 
901, 290 IlLApp. 80. 

VerlfioatioiL: jurat 

(1) Statute providing that parties 
furnishing labor or materials might 
file “sworn statement" of claims re¬ 
quired statement to have attached 
thereto certificate of officer who ad¬ 
ministered oath, and claim not hav¬ 
ing such jurat attached, was invalid. 
—Cook Borden & Co. v. Common¬ 
wealth. 199 N.E. 651, 293 Mass. 174. 

(2) Mechanic's lien was Invalid 
where verification of notice thereof 
was unsubscribed.—D well e-Kalser 
Co. V. Frid, 253 N.T.S. 860, 233 App. 
Div. 427, affirmed 182 N.E. 174, 259 
N.T. 646. 

Time to give notiee 
Unpaid materialman has reasonable 
time after completion and acceptance 
of public works project within which 
to give notice of claim to state offi¬ 
cials in order to fix lien upon retain- 
age fund due contractor, where stat¬ 
utes do not fix specific time, but pro¬ 
vide that such notice shall be given 
before pa 3 rment is made to contrac¬ 
tor.—Franklin Bros. v. Standard Mfg. 
Co., CivA.pp., 78 S.W.2d 294, error 
dismissed State v. Standard Mfg. 
Co., 112 S.W.2d 1036, 181 Tex. 63. 
D^very as filing 
Whether delivery of a claim for 
lien on moneys due a contractor from 
the state constitutes a filing depends 
on the facts incident to its delivery, 
the actual filing being the duty of 
state officials if delivery is for the 
purpose of having it filed.—^Edwin 
Pratt's 'Sons' Co. v. Schafer, 7 N.E.2d 
901, 290 IUA.PP. 80. 

Ofiloial with whom filed 
N.T.—Dwelle-Kalser Co. v. Frid, 253 
N.T.S. 360, 233 App.Div. 427, af¬ 
firmed 182 N.E. 174, 269 N.T. 646— 
Adirondack Core & Plug Co. v. New 
York Cent R. Co., 258 N.T.S. 916, 
144 Misc. 558, reversed on other 
grounds 264 N.T.S. 484, 238 App. 
Div. 346, afiOhmed 191 N.E. 503, 264 
N.T. 439. 

(1) Under lien law, lienor may 
amend notice of mechanic's lien by 
increasing amoxmt thereof.—Applica¬ 
tion of O’Neill, 45 N.Y.S.2d 664, 182 
Misc. 838, appeal dismissed 65 N.T.S. 
2d 128, 269 App.Dlv. 728. 

(2) On motion to amend notice of 


lien by increasing amount of lien, 
question whether materials for which 
additional lien is sought are llenable 
under law need not be considered, as 
nonlienability thereof is matter of 
defense in action to foreclose lien or 
may be raised by contractor's motion, 
and motion will not be denied on 
ground that there are no moneys, 
against which Increased lien could at¬ 
tach, as question whether all moneys 
will be fully absorbed by lien as orig¬ 
inally filed depends on outcome of 
foreclosure action, lienors take what¬ 
ever fund is available, and validity 
of lien is not dependent on assurance 
of collection.—Application of O’Neill, 
46 N.T.S.2d 564, 182 Misc. 838, appeal 
dismissed 55 N.T.S.2d 128, 269 App. 
Div. 728. 

(3) Omission of dollar sign in no¬ 
tice of claim may be corrected by 
amendment.—^Bdwln Pratt's Sons' Co. 
V. Schafer, 7 N.E.2d 901, 290 IU*App. 
80. 

(4) Laches, in order to defeat 
granting of motion to amend notice 
of mechanics' lien, must be some¬ 
thing more than mere delay and must 
be of such character as to work dis¬ 
advantage to another.—^Application 
of O’Neill, 45 N.T.S.2d 664, 182 Misc. 
838. 

Notloe of Ilea held snlficleat 
N.T.—^Dwelle-Kaiser Co. v. Frid, 263 
N.T.S. 360, 233 App.Div. 427, af¬ 
firmed 182 N.E. 174, 269 N.T. 646— 
Johnson v. Thomas Breen Co., 267 
N.T.S. 718, 143 Misc. 908, affirmed 
254 N.T.S. 1043, 236 App.Div. 653. 
69 C.J. p 191 note 87 [a]. 

Notice of lien held Insnffioleat 
N.T.—^Dwelle-Eaiser Co. v. Moon, 
266 N.T.S. 209, 235 App.Dlv. 107, 
affirmed 184 N.E. 130, 260 N.T. 648. 

55. U.S.—In re Weston, aC.A.N.T., 
68 F.2d 913, 98 A.L.R. 319. 

56. N.T.—Stanton v. Babor-Comeau 
& Co., 6 N.T.S.2d 231, 168 Misc. 190, 
affirmed 22 N.T.S.2d 427, 260 App. 
Div. 831, appeal denied 24 N.T.S.2d 
1020, 260 App.Dlv. 980—^People v. 
Continental Casualty Co., 282 N.T. 
S. 202, 167 Misc. 15. 

57. N.T.—People V. Continental Cas¬ 
ualty Co., supra. 

Pasrment questioned by surety 
Surety on public contractor's com¬ 
pletion bond sued by state for money 
paid by state on judgment to fore¬ 
close mechanic’s lien filed against 
contractor who abandoned contract 
could question availability of money 
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contractor for the purpose of avoiding their be¬ 
ing subject to liens are ineffective.58 It has been 
held that the liens of persons supplying labor or 
material to a subcontractor against the funds held 
by the state are limited to the amount owing the 
subcontractor by the contractor but, under a 
statute authorizing the state disbursing officer to 
withhold from the sum due the contractor an 
amount sufficient to pay claims for unpaid wages, 
a laborer is entitled to relief where the principal 
contractor undertook the responsibility of seeing 
to it that all laborers performing work on the im¬ 
provement would be paid, even though there are 
no funds due or coming due to the laborer’s immedi¬ 
ate employer.®® 

Money earned by, but not paid to, the contractor 
is available to the lienors, even though the con¬ 
tractor does not complete the contract, to the ex¬ 
tent that such money is not needed to complete 
the contract, as where the cost of completion does 
not exceed the remaining balance of the contract 
price. However, money saved by the state by 
reason of the fact that the cost of completion of 


the work after the contract is canceled is less than 
the remaining balance of the contract price is not 
available to lienors,®^ although it has been held 
that such saving is available to lienors where the 
contract is completed by the contractor’s surety pur¬ 
suant to the contract and the bond and where the 
contract was not canceled and there was no reletting 
of the work.®® Money earned by the contractor 
but retained or not paid by the state is to be applied 
to the completion of the contract in preference to 
the payment of the liens,®^ so that, where the con¬ 
tract is canceled, and the cost of completion ex¬ 
ceeds the remaining balance of the contract price, 
money earned by the contractor is applied to the 
cost of completion and only any balance remain¬ 
ing is available for lienors,®® and this rule has been, 
held to apply in favor of the surety on the con¬ 
tractor’s performance bond where the surety com¬ 
pletes the work after the cancellation of the con¬ 
tract;®® but it would appear that, where the sure¬ 
ty completes the work without the contract being 
canceled, he may be regarded as performing the 
contractor’s contract with the consequent right of 
lienors against any money payable on the con- 


paid by state for lien.—^People v. Con- i 
tinental Casualty Co., supra. 

68. N.T.—^People v. Continental Cas¬ 
ualty Co., supra. 

Postdated ^eck 

Delivery of postdated check to pub¬ 
lic contractor for work which had 
been performed and certified for pay¬ 
ment constituted pasrment of con¬ 
tractor’s claim, as against contention 
that advance payment was of no ef¬ 
fect as against lien of subcontractor, 
laborer, or materialman, where post¬ 
dating was mere matter of procedural 
routine and was not done fraudulent¬ 
ly.—^People V. Continental Casualty 
Co., supra. 

69. N.T.—Chittenden Lumber Co. v. 
Silberblatt & Lasker, 43 N.E.2d 469, 
288 N.T. 396—^Devitt v. Schottln, 8 
N.E.2d 481, 274 N.T. 188, 112 A.L.R. 
809—^Lackawanna Steel Const. Co. 
V. Longacre Engineering & Con¬ 
struction Co., 270 N.T.S. 864, 161 
Misc. 17. , 

59 C.J. p 192 note 2. 

eo. N.T.—Devitt V. Schottln, 8 N.B. 
2d 481, 274 N.T. 188, 112 A.L.R. 
809. 

61. N.T.—Balich Corp. v. Saltser 
& Weinsier Corp., 1 N.T.S.2d 948, 
166 Misc. 394. 

Surety oompletliig contract on con¬ 
tractor’s default and state’s cancella¬ 
tion thereof could not In any event 
claim ownership to earned funds in 
state’s possession beyond what was 
necessary to indemnify surety for 
cost of completion, and claim that. 


when state canceled contract for con- j 
tractor’s default, subcontractors and 
materialmen could acquire by Hen no¬ 
tices no rights to unpaid fund held 
by state, could be raised only by 
state not by contractor’s surety.— 
Dwelle-Kaiser Co. v. Moon, 260 N.T. 
S. 714, 140 Misc. 476, modified on oth¬ 
er grounds 266 N.T.S. 209, 236 App. 
Div. 107, affirmed 184 N.E. 130, 260 
N.T. 648. 

Contractor’s default subsequent to 
acceptance of work 
Rights of lienors In retained per¬ 
centage when contract was complet¬ 
ed and work accepted by state were 
not defeated by contractor’s subse¬ 
quent default in failing to remedy 
defects in construction, and surety 
acquired no interest in retained per¬ 
centage on contract after contractor’s 
default by failure to remedy defects 
in construction, where unpaid balance 
on contract was insufficient to pay 
Hens.—Schenectady Tile Co. v. 
Schoonmaker, 266 N.T.S. 838, 148 
Misc. 766. 

62. N.T.—M. Balich Corp. v. Saltser 
& Weinsier Corp., 1 N.T.S.2d 948, 
166 Misc. 394. 

63. N.T.—Wehle Elec. Co. ▼. Kal- 
lock, 4 N.T.Sw2d 644, 167 Misc. 696, 
698. 

64. N.T.—Stanton v. Babor-Comeau 
& Co., 22 N.T.S. 427, 260 APP.Dlv. 
831, appeal denied 24 N.T.S.2d 1020, 
260 APP.Div. 980. 

Money oertlfled as due 

Liens filed against pubUc contrac¬ 
tor attached to moneys which had 
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been earned and certified as due be¬ 
fore contractor’s abandonment of 
contract, but which had not been paid 
to contractor, where all that state 
was permitted to withhold to com¬ 
plete contract, under terms thereof, 
was the percentage retained out of 
each payment to contractor; but 
liens did not attach to money earned 
but not certified as due when contrac¬ 
tor abandoned contract.—People v. 
Continental Casualty Co., 282 N.T.S. 
202, 167 Misc. 16. 

65. N.T.—Stanton v. Babor-Comeau 
& Co., 22 N.T.S.2d 427, 260 App.Div. 
831, appeal denied 24 N.T.S.2d 1020, 
260 App.Dlv. 980. 

Retained funds applied In reduction 
of surety’s liability 
The state owes Hen claimants no 
duty to collect from a defaulting con¬ 
tractor’s surety the Increased cost 
of work relet after the default at a 
higher price, or to apply to the pay¬ 
ment of such Hens the sum withheld 
from the amount earned by the origi¬ 
nal contractor as security for com¬ 
pletion of his contract, but the 
amount so withheld should be applied 
in reducing the liability of the surety 
to the reduction of the increased cost 
of the work.—^Laudani v. Vulcan En¬ 
gineering Co., 128 N.T.S. 922, 70 Misc. 
385. 

66. N.T.—Stanton v. Babor-Comeau 
& Co., 22 N.T.S.2d 427, 260 APP.Div. 
831, appeal denied 24 N.T.S.2d 1020, 
260 App.Div. 980—Stanton v. Babor 
Comeau & Co., 296 N.T.S. 606, 261 
App.Dlv. 771. 
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tract.®^ Where the work is completed by the sure¬ 
ty after the contract is canceled, lienors have no 
claim prior to that of the surety with respect to 
money not earned by the contractor.®® 

TVJiat claims lienable. Whether a particular claim 
is the proper basis for a lien depends on the pro¬ 
visions of the statute as duly construed.®® Where 
the statute grants a lien only to a specified class of 
persons, one not falling within such class is not 
entitled to such a lien.*^® The benefit of some stat¬ 
utes is restricted to persons dealing with the con¬ 
tractor,71 so that one furnishing labor or mate¬ 
rial to a subcontractor is not entitled to a lien.72 
In order that one performing services for the con¬ 
tractor may have a lien, the services must refer 
to the creation of the fund on which it is sought 
to impose a lien.73 The owner of property ap¬ 
propriated by the contractor and installed in the 
improvement -has been held to be entitled to a lien.74 
Under some statutes, the furnisher of tools and 
equipment is not entitled to a lien,7® and a statute 


giving a lien to the furnisher of machinery, fuel, 
and lumber used or consumed on public improve¬ 
ments has been held to be intended to give a lien 
where the machinery, fuel, or lumber is used up in 
whole or part in making the improvement, although 
not actually incorporated therein,7® and the value 
of the portion of the life of a machine which is ex¬ 
hausted in making the improvement is lienable.77 

Priorities. Under some statutes, there is no pri¬ 
ority as between liens of the same class.78 A lien 
filed before a change in the lien law put liens on 
a parity instead of giving them priority according 
to their filing has priority according to the date 
of its filing.7® Under some statutes, labor liens are 
entitled to priority®® so that labor liens based on 
labor furnished a subcontractor are entitled to 
priority over other liens based on claims against 
such subcontractor,®i but, where the fund is in¬ 
sufficient to discharge all the labor liens of a sub¬ 
contractor, they share pro rata.®® While, as al- 


S7. N.Y.—^Audley Clarke Co. v. W. F. 
Plass & Bro., 174 N.Y.S. 436, 187 
App.Div. 904, 107 Miac. 722-—Laaky 
V. State, 212 N.Y.S. 676, 126 Mlsc. 
360, affirmed 217 N.Y.S. 48, 217 APP. 
Div. 420. 

68- N.Y.—Arrow Iron Works v. 
Greene, 183 N.B. 616, 260 N.Y. 330, 
reargument and motion denied 184 
N.B. 161. 260 N.Y. 698. 

69. N.Y.—^Allied Chemical & Dye 
Corp. V. Venezia, 112 N.Y.S.2d 497, 
279 App.Div. 1114. 

Wis.—Osgood Co. V. Peterson Const. 

Co., 286 N.W. 64, 231 Wis. 641. 

59 C.J. p 191 note 89. 

Coal 

A claim for coal xised to heat the 
building where the contract was be¬ 
ing performed was not lienable.— 
Lackawanna Steel Const. Co. v. Long- 
acre Engineering & Construction Co., 
270 N.Y.S. 864, 151 Misc. 17. 

Groceries furnished a contractor 
for the consumption of his employees 
have been held to give the supplier 
thereof a lien only where a necessity 
exists for the furnishing of such sup¬ 
plies in the construction of the im¬ 
provement.—^Poty V. Rotchsteln, Tex. 
Civ.App., 60 S.W.2d 892, error dis¬ 
missed. 

Xiiim'ber used in the construction of 
an improvement but not Incorporated 
therein has been held lienable where 
the lumber is rendered substantially 
worthless.—^Adirondack Core & Plug 
Co. V. New York Cent. R. Co., 258 N. 
Y.S. 916, 144 Mlsc. 558, reversed on 
other grounds 264 N.Y.S. 484, 238 
App.Dlv. 346, affirmed 191 N.B. 603, 
264 N.Y. 439. 

asatexlals to he fnxnisiied 
A claim for materials to be fur¬ 


nished but not yet manufactured and 
ready for delivery were not lienable. 
—^Dwelle-Kalser Co. v. Moon, 256 N. 
Y.S. 209, 235 App.Div. 107, affirmed 
184 N.E. 130, 260 N.Y. 648. 
FrelimliLary, temporary work 
A gravel and dirt fill for temporary 
road bed, used during contractor's 
construction of subway to eliminate 
grade crossing, was necessary to and 
part of improvement within Lien 
Law, so as to entitle persons furnish¬ 
ing such materials to mechanics’ lien. 
—Application of O’Neill, 46 N.Y.S.2d 
564, 182 Misc. 838, appeal dismissed 
66 N.Y.S.2d 128, 269 App.Div. 728. 
70- Wis.—Southern Surety Co. v. 
Metropolitan Sewerage Commis¬ 
sion, 201 N.W. 980, 204 N.W. 476, 
187 Wis, 206. 

59 C.J. p 191 note 88. 

71. Ill.—Sinclair Refining Oo. v. 
Mann, 274 Ill.App. 136. 

72. Ill.—Standard Oil Co. v. E:ap- 
schull, Davis Co., 276 Ill.App. 281. 

73- N.Y.—Allied Chemical & Dye 
Corp. V. Venezia, 112 N.Y.S.2d 497, 
279 APP.D1V. 1114. 

74- N.Y,—Compound & Pyrono Door 
Co. V. Keil, 266 N.Y.S. 423, 235 App. 
Div. 794. 

75. N.Y.—^Lackawanna Steel Const 
Co. V. Longacre Engineering & Con¬ 
struction Co., 270 N.Y.S. 864, 151 
Misc. 17. 

76. Wis.—Osgood Co. V. Peterson 
Const Co., 286 N.W. 64, 231 Wis. 
641. 

The words ‘’used” and “consumed” 
in statute giving lien to furnisher of 
material, machinery, fuel, or lumber 
used or consumed on public improve¬ 
ments are synonymous, and the word 
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“used” means “used up.”—Osgood Co. 
V. Peterson Const Co., supra. 

77- Wis.—Osgood Co. v. Peterson 
Const Co., supra. 

Beasonahle rental or use valne of 
machinery is measure of lien for ma¬ 
chinery.—Osgood Co. V, Peterson 
Const Co., supra. 

Use on job 

Under statute giving lien to fur¬ 
nisher of material, machinery, fuel, 
and lumber used or consumed on pub¬ 
lic Improvements, machinery must be 
furnished for employment olr use up¬ 
on the very Job out of which have 
come the funds against which the 
lien is claimed.—Osgood Co. v. Peter¬ 
son Const Co., supra. 

78- N.Y.—American. Tube Works v. 
Edward V. McGovern Corp., 294 
N.Y.S. 709, 162 Misc. 406—Lack¬ 
awanna Steel Const Co. v. Long- 

I acre Engineering & Construction 
Co., 270 N.Y.S. 864, 161 Misc. 17. 

79. N.Y.—^Dick Sand Co. v. State, 
244 N.Y.S. 312, 137 Misc. 622. 

59 C.J. p 192 note 7. 

80- N.Y.—^Lackawanna Steel Const. 
Co. V. Longacre Engineering & Con¬ 
struction Co., 270 N.Y.S. 864, 161 
Misc. 17. 

A claim for services as superm- 
t e nd e nt of the work has been held 
to be a labor claim within a statute 
providing for priority for labor 
claims.—Alamai* v. Dunbar Const 
Co., 270 N.Y.S. 773, 161 Misc. 80. 

81- N.Y.—^Lackawanna Steel Const 
Co. V. Longacre Engineering & Con¬ 
struction Co., 270 N.Y.S. 864, 161 
Misc. 17. 

82. N.Y.—^Lackawanna Steel Const 
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ready discussed, the lien of a subcontractor’s la¬ 
borer cannot be preferred except as to amounts 
due the subcontractor, where claims for labor are 
specially favored by statute, that is the only lim- 
itation,^^ and the preference is not limited to the 
sum remaining for pa 3 rment of the subcontractor 
after all the claims prior to the subcontractor’s have 
been paid.^^ 

An assignee of moneys due under a state con¬ 
tract is entitled under some statutes to enforce his 
assignment as against laborers and materialmen 
claiming under notices of mechanics’ liens filed sub¬ 
sequent to the filing of the assignment,85 but sudh 
assignment is subordinate to liens for which no¬ 
tices were filed prior thereto.^® Where notices of 
liens for materials, an assignment of money due, 
and notices of labor liens are filed in the order 
named, the labor liens are not entitled to be first 
paid notwithstanding a statute providing that liens 
for labor filed subsequent to liens for material are 
superior to the latter, but the claims in such case 
will be entitled to payment in the order filed.®^ 
Under some statutes, it is provided that the as¬ 


signee has priority over lienors as to advances 
made until a lien is filed, but as to advances made 
thereafter, he shares pro rata with the other lien¬ 
ors.®® It has been held under such statute that the 
assignee has priority over subsequent lienors to the 
extent of advances made before the subsequeni lien¬ 
ors filed, even though there were other liens on file 
at the time of the assignment where such prior liens 
were discharged before suit was instituted.®^ 

Where the statute limits the liens of persons 
furnishing labor and material to the percentage re¬ 
tained by the state out of money earned by the con¬ 
tractor, and the contract does require the state to 
vuthhold a greater amount, an assignee of the con¬ 
tractor is entitled to receive the pa 3 rments less 
the retained percentage free and clear of the claims 
of material and labor lienors.®® An assignment 
containing a provision that the funds to be paid the 
assignee are subject to prior liens in favor of la¬ 
borers and materialmen does not create an equitable 
lien in favor of those who supplied labor or ma¬ 
terial but filed no lien,®i the effect of the provi- 


Co. V. Longacre Engineering & Con¬ 
struction Co., supra. 1 

83. N.Y.—Glens Falls Portland Ce¬ 
ment Co. V. Van Wirt Constr. Co., 
228 N.T.S. 289, 132 Mlsc. 95, modi¬ 
fied on other grounds 232 N.T.S. 
410, 225 App.Div. 159. 

84. N.T.—Glens Falls Portland Ce¬ 
ment Co. V. Van Wirt Constr. Co., 
supra. 

86. N.T.—^Arrow Iron Works v. 
Greene, 183 N.B. 516, 260 N.T, 330, 
reargument and motion denied 184 
N.E. 161, 260 N.T. 698—Shore 

Bridge Corp. v. Utica Structural 
Steel, 63 N.T.S.2d 841, 268 App.Div. 
714, motion denied 61 N.E.2d 781, 
294 N.T. 773, affirmed 64 N.B.2d 
662, 296 N.T. 619—^Knlffln v. State, 
12 N.T.S.2d 422, 267 App.Div. 43, 
modified on other grounds 28 N.E. 
2d 863, 283 N.T. 317, reargument 
denied 29 N.E.2d 668, 284 N.Y. 693, 
certiorari denied Kniffin v. State of 
New York, 61 S.Ct 621, 312 U.S. 
690, 85 L.Ed. 1127. 

59 C.J. p 192 note 97. 

Assignment of moneys due under 
state contract generally see supra 
$ 121 . 

Failure to file lien 
A subcontractor who had not filed 
statutory claim of lien and who was 
not party to trust agreement between 
contractor, his surety, financing bank, 
and trustee or to assignment of funds 
due or to become due under public 
works contract with state, had no 
such interest in funds as to entitle 
him to maintain action on trust 
agreement.—W. P. Fuller & Co. v. 


Sheble Const Co., 87 P.2d 287, 198 
Wash. 84. 

Betained per centres not payable 
until proof of payment of liens 
With respect to the text rule, a 
provision of contract for construction 
of state building that retained per¬ 
centages should not be payable until 
proof that there were no outstanding 
labor or material liens or claims in¬ 
ured only to state's benefit and was 
not available to lienors.—^Arrow Iron 
Works V. Greene, 183 N.B. 515, 260 N. 
T. 330, reargument and motion denied 
184 N.E. 161, 260 N.T. 698. 

Advance on assignment used to pay 
personal debt 

Where bank made an advance to 
contractor corporation against its as- 
slgrnment, and corporation president 
with bank’s knowledge used advance 
to pay his personal debt to bank, 
bank was not entitled to priority with 
respect to such advance over subse¬ 
quent lienors who were creditors of 
the contractor corporation at the time 
of the advance.—^Dwelle-BIaiser Co. v. 
Harrison Engineering & Construc¬ 
tion Corporation, 268 N.T.S. 704, 143 
Misc. 899. 

86. N.T.—Arrow Iron Works v. 
Greene, 183 N.E. 515, 260 N.Y. 330, 
reargument and motion denied 184 
N.E. 161, 260 N.Y, 698—Giant Port¬ 
land Cement Co. v. Barber Asphalt 
Paving Co., 177 N.Y.S. 408, 187 APP. 
Div. 681. 

87- N.Y.—Giant Portland Cement 
Co. V. Barber Asphalt Paving Co., 
177 N.T.S. 408, 187 App.Div. 581- 
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88. N.Y.—Alamar v. Dunbar Const. 
Co., 270 N.Y.S. 773, 151 Mlsc. 30. 

Advances for payment of nonllenable 
claims 

Assignee of money due on public 
improvement contract was entiUed to 
priority for advances made before 
notice of unsatisfied lien was filed, 
even though some of advances may 
have been made to pay for things 
connected with performance of con¬ 
tract not of lienable nature, but he 
is entitled to share pro rata with oth¬ 
er lienors as to advances made sub¬ 
sequent to notice of unsatisfied lien 
only if such advances have been made 
for strictly lienable claims.—^Alamar 
V. Dunbar Const. Co., supra. 

Assignment securing prior indebt¬ 
edness is subordinate to liens.—Lee 
V. William Bailey Corporation, 196 N, 
E. 9, 267 N.T. 161. 

89. N.T.—National Lumber Co. v. P. 
Braun & Son. 261 N.T.S. 715, 237 
App.Div. 426. 

90. Wash.—^North Pac. Bank v. 
Pierce County, 167 P.2d 464, 24 
Wash.2d 843, 164 A.L.R. 602. 

Surety on bond for labor and material 
The surety on the contractor’s 
bond for the payment of claims for 
labor and material claiming to be 
subrogated to the rights of the per¬ 
sons furnishing labor and material 
has no greater rights against money 
due the contractor than labor and 
material lienors and its claim is lint- 
ited to the retained percentage.— 
North Pac. Bank v. Pierce County, 
supra. 

91- Wash.—^W. P- Fuller & Coi 
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sion is to give a preference only where a lien 
has been filed in accordance with the statute.^^ 
Where the assignee has failed properly to file his 
assignment, it is void as against all valid lien 
claims,although it takes precedence over in¬ 
valid liens.9^ Under the federal statute providing 
that a federal tax lien shall not be valid as against 
mortgagees, pledgees, purchasers, or judgment cred¬ 
itors unless notice thereof has been filed, a federal 
tax lien not filed until after the filing of a lien is 
subordinate thereto.®^ 

Lien discharged by posting of security. Where 
security is posted to discharge a lien, the rights 
of the parties are not altered,^® and in order to re¬ 
cover against the security, the lienor must estab¬ 
lish his lien and right to foreclose,^^ so that, where 
the lienor fails to institute action within the time 
limited by the lien law and fails to have his lien 
renewed, he cannot recover against the security. 
Under some statutes, where the contractor posts 
security to free the money due him from the state 
from a lien, the lienor so secured is limited to the 
security and may not thereafter recover against 
the money due under the contract,®9 and the same 
rule has been held to apply where the security is 
posted by the state from money due the contractor 


under the contract.^ Conversely, other lienors may 
not participate in the special fund posted as security 
for the payment of the lien,® but this latter rule has 
been held to apply only where new money is post¬ 
ed to free the lien and not where the security is 
posted by the state out of money payable to the 
contractor under the contract® 

Enforcement Where statutes provide a lien on 
state funds in favor of persons furnishing labor 
or materials on state contracts but do not provide 
for the enforcement of such lien, the courts are 
without jurisdiction to enforce the lien against the 
state."* Under some statutes, a proceeding to en¬ 
force a lien is in rem® and the court cannot, in such 
proceeding, award a personal or deficiency judg¬ 
ment® A lien for labor or material against money 
due under a contract by the state has been held 
to be discharged by the lapse of a prescribed pe¬ 
riod of time unless, within such period, an order 
continuing the lien is made by a court of record,^ 
or claimant institutes an action to foreclose his 
lien® or intervenes in, or is made a party to, and 
interposes an answer seeking enforcement of his 
lien in, an action by another lienor® and a proper 
and timely notice of the pendency of the action is 
filed.i® It has been held that the contractor is a 


Sheble Const. Co., 87 P.2d 287, 198 
Wash. 84. 

92. Wash.—^W. P. Puller & Co. v. 
Sheble Const. Co., supra. 

93. N.Y.—^Dwelle-Kalser Co. v. Prid, 
247 N.T.S. 561, 139 Misc. 83. 

94. N.T.—^Dwelle-Kaiser Co, v. Prld, 
supra. 

95. N.T.—Cranford Co. v. L. Leo¬ 
pold & Co.. 70 N.T.S.2d 183, 189 
Misc. 388, affirmed 75 N.T.S.2d 
512, 278 App.Div. 754, affirmed 82 
N.B.2d 680, 298 N.Y. 676. 

96. N.Y.—White v. C. M. McLean 
& Sons, 267 N.Y.S. 65, 235 App.Div. 
342, followed in Lowery v. C. M. 
McLean & Sons, 257 N.Y.S. 990, 285 
App.Div. 889. 

97. N.Y.—^Audley Clarke Co. v. W. 
F. Plass & Bro., 174 N.Y.S. 486, 
187 App.Div. 904, 107 Misc. 722— 
Johnson v. Thomas Breen Co., 257 
N.Y.S. 718, 143 Misc. 908, affirmed 
254 N.Y.S. 1048, 235 App.Div. 653. 

98. N.Y.—Johnson v. Thomas Breen 
Co., supra. 

99. N.Y.—Arrow Iron Works v. 
Greene, 183 N.E. 515, 260 N.Y. 830, 
reargument and motion denied 184 
N.E. 151, 260 N.Y. 698. 

Surety on bond posted to Aree lien 
is not entitled to share in the gen¬ 
eral fund available for lienors where 
he is held liable on the bond.— 


Lackawanna Steel Const Co. v. 
Longacre Engineering & Construction 
Co., 270 N.Y.S. 864, 161 Misc. 17. 

1. N.Y.—^Bethlehem Fabricators v. 
Wills, Taylor & Mafera Corp., 5 
N.E.2d 187, 272 N.Y. 170—Frlel & 
McLeister Co. v. Miller, 296 N.Y.S. 
408, 163 Misc. 688. 

2. N.Y.—^Bethlehem Fabricators v. 
Wills, Taylor & Mafera Corp., 6 
N.E.2d 187, 272 N.Y. 170—Friel 
& McLeister Co. v. Miller, 296 N.Y. 
S. 408, 163 Misc. 688. 

3. N.Y.—American Tube Works v. 
Edward V. McGrovern Corp., 294 N. 
Y.S. 709, 162 Misc. 406. 

No objection by other lienors 

The objection, where the state has 
posted the security from money pay¬ 
able under the contract and the re¬ 
maining funds are insufficient to dis¬ 
charge all the liens, that payment of 
the deposit to the lienor without 
permitting the other lienors to share 
therein will result in an unlawful 
priority to the secured lienor cannot 
be raised by the state where the 
other lienors do not raise the objec¬ 
tion.—^Bethlehem Fabricators v. 
Wills, Taylor & Msifera Corp., 5 N. 
B.2d 187, 272 N.Y. 170—Frlel & Mc¬ 
Leister Co. V. Miller, 296 N.Y.S.2d 
408, 163 Misc. 688. 

4. N.Y.—^Mason v. New York State 
Hospital, 100 N.Y.S. 272, 50 Misc. 
40. 


Immunity of state from suit gener¬ 
ally see infra S 214. 

5. Ill.—^Edwin Pratt's Sons' Co. v. 
Schafer, 7 N.E.2d 901, 290 Ill.App. 
80. 

6. Ill.—^Edwin Pratt's Sons' Co. v. 
Schafer, supra. 

7. N.Y.—Wehle Elec. Co. v. Kallock, 
4 N.Y.S.2d 644, 167 Misc. 596—M. 
Balich Corp. v. Saltser & Welnsier 
Corp., 1 N.Y.S.2d 948, 166 Misc. 394 
—Johnson v. Thomas Breen Co.. 
267 N.Y.S. 718, 143 Misc. 908, af¬ 
firmed 254 N.Y.S. 1043, 235 App. 
Dlv. 653. 

59 C.J. p 191 note 86 [b]. 

8. N.Y.—^M. Balich Corp. v. Saltser 
& Welnsier Corp., 1 N.Y.S.2d 948, 
166 Misa 394. 

AotioiL on claim not Involving 
foreclosure of Hen does not stop the 
running of the statute.—^M. Balich 
Corp. V. Saltser & Welnsier Corp., 
supra. 

9. N.Y.—^Dwelle-Ealser Co. v. Frld, 
258 N.Y.S. 360, 233 App.Div. 427. 
affirmed 182 N.E. 174, 269 N.Y. 646 
—^M. Balich Corp. v. Saltser & 
Welnsier Corp., 1 N.Y.S.2d 948, 166 
Misc. 894. 

10. N.Y.—White V. C. M McLean & 
Sons, 267 N.Y.S. 65, 236 App.Div. 
342, followed In Lowery v. C. M. 
McLean & Sons, 257 N.Y.S. 990r 
235 App.Div. 889. 

59 C.J. p 191 note 86 [aj. 
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necessary and proper party defendant in a suit 
to foreclose a lien.ii 

A pleading to enforce a lien should allege all 
facts necessary to show an enforceable lien.i^ It 
has been held that the contention that the lien is 
unenforceable because of the failure to file a lis 
pendens is not available where such objection has 
not been pleaded,^3 but it has also been held that 
such objection is not waived by a failure to plead 
it.i^ Delayed service of the answer in a lien fore¬ 
closure suit is waived by plaintilf's failure to ob¬ 
ject thereto.^® in a proceeding to foreclose a lien, 
a claimed lien set up in an answer is under some 
statutes deemed denied without a reply thereto.^® 

The general rules of evidence apply in a pro¬ 
ceeding to enforce a lien.i^ The burden is on one 
objecting to the lien of a foreign corporation to 
show that the lienor unlawfully did business with¬ 
in the state without a license.^® it will be presumed, 


in the absence of evidence to the contrary, that 
money paid imder an assignment from the general 
contractor was advanced before the lien sought to be 
enforced was filed and likewise it will be pre¬ 
sumed that payments made before filing of the liens 
in excess of the amount of nonlienable items were 
applied on such items, and that they are not includ¬ 
ed in the balance for which the lien is filed.^® 
An action to foreclose a lien must be dismissed 
where there is no fund available for the satisfac¬ 
tion of the lien,2i but, where the action also in¬ 
cludes a claim against the contractor, it may be re¬ 
tained for such purpose.22 Where a contractor’s 
payments to a materialman were not apportioned by 
the parties between the lienable and the nonlienable 
items, the payments have been prorated in fixing 
the amount of the materialman’s lien.23 The court 
in its discretion may refuse to tax costs against the 
fund.2^ 


irniLC pro tnno order 

Omission cannot be cured by nunc 
pro tunc order. 

N.Y.—^WTiite V. C. M. McLean & Sons, 
257 N.Y.S. 66. 235 App.Dlv. 342, 
followed in Lowery v. C. M. Mc¬ 
Lean & Sons. 257 N.Y.S. 990, 235 
App. Div. 889. 

IPilins* summons 

Materialman’s fillniT with state 
comptroller of copy of summons in 
action to foreclose lien against mon¬ 
ey due on public Improvement con¬ 
tract was not filing ’‘notice of pend¬ 
ency of action” within statute.—^Na¬ 
tional Lumber Co. v. F. Braun & Son, 
261 N.Y.S. 715, 237 App.Div. 426. 
JBenefit of other party’s 11s pendens 

(1) Where action to foreclose me- 
•chanic’s lien was begun by another 
claimant who filed lis pendens be¬ 
fore filing of liens by claimants who 
were subsequently made parties de¬ 
fendant with consent of all parties 
by amendment nunc pro tunc after 
-time for extending lien had expired 
and no appeal was taken, liens of 
such claimants did not lapse, since 
'pendency of action continued them. 
—Lackawanna Steel Const. Co. v. 
Xiongacre Engineering & Construc- 
idon Co., 270 N.Y.S. 864, 151 Misc. 17. 

(2) PlaintifTs filing of lis pendens 
in mechanic’s lien foreclosure action 
<fiid not inure to benefit of defendant 
lienor, where action was not com¬ 
menced and lis pendens filed until 
.after expiration of statutory time 
from filing of defendant’s notice of 
lien.—^National Lumber Co. v. P. 
Braun & Son, 261 N.Y.S. 715, 237 
App.Dlv. 426. 

11. N.Y.—Compound & Pyrono Door 
Co. V. Keil, 256 N.Y.S. 423, 235 
App.Div. 794. 

:Siirety 

In action to foreclose mechanic's 


liens under public improvement con¬ 
tract, motion to bring in as a party 
successor corporation which had as¬ 
sumed liability of surety to state 
and which had completed work after 
cancellation of contract, and to 
which amount retained from con¬ 
tractor had been paid by state, was 
required to be denied where contract 
was canceled pursuant to its terms 
and retained moneys were properly 
paid to successor corporation by the 
state.—Stanton v. Bahor-Comeau & 
Co., 6 N.Y.S.2d 281, 168 Mlsc. 190, 
affirmed 22 N.Y.S. 427, 260 App.Div. 
831, appeal denied 24 N.Y.S.2d 1020, 
260 App.Dlv. 980. 

12. Dl.—^Edwin Pratt's Sons' Co. v. 
Schafer, 7 N.E.2d 901, 290 DLApp. 
80. 

FilUig of claim held sufficiently 
alleged.—Edwin Pratt's Sons' Co. v. 
Schafer, supra. 

13. N.Y.—^Dwelle-Kaiser Co. v. FWd, 
253 N.Y.S. 360, 283 App.Div. 427, 
affirmed 182 N.E. 174, 259 N.Y. 546. 

14. N.Y.—^National Lumber Co. v. 
P. Braun & Son, 261 N.Y.S. 716, 237 
App.Dlv. 426. 

15. N.Y.—^Dwelle-Kaiser Co. v. Frid, 
247 N.Y.S. 661, 139 Misc. 83. 

16. N.Y.—^Friel & McLeister Co. v. 
Miller, 296 N.Y.S. 408, 163 Misc. 
688 . 

17. Ijnmher not used up 

One opposing lien for lumber used 
in performance of construction but 
not incorporated in improvement has 
the burden of showing what part of 
the lumber was not used up.—^Adi¬ 
rondack Core & Plug Co. v. New 
York Cent H. Co., 268 N.Y.S. 916, 144 
Misc. 558, reversed on other grounds 
264 N.Y.S. 484, 238 App.Div. 346, 
affirmed 191 N.E. 503, 264 N.Y.S. 439. j 
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Evidenoe h^ sufficient 
To show payment of claim.—^Pas- 
quale v. State, 295 N.Y.S. 210, 250 
App.Div. 890, appeal dismissed 13 
N.B.2d 61, 276 N.Y. 683. 

Evidence held insufficient 

(1) To show that foreign corpora¬ 
tion did business in state without a 
license.—Lackawanna Steel Const. 
Co. v. Longacre Engineering & Con¬ 
struction Co., 270 N.Y.S. 864, 151 
Misa 17. 

(2) To support Judgment for lien¬ 
or.—^Allied Chemical & Dye Corp. v. 
Venezia, 112 N.Y.S.2d 497, 279 App. 
Div. 1114—^PasquaJe v. State, 295 
N.Y.S. 378, 251 App.Div. 763, appeal 
dismissed 13 N.E.2d 61, 276 N.Y. 
683. 

18. N.Y.—^Lackawanna Steel Const. 
Co. V. Longacre Engineering & 
Construction Co., 270 N.Y.S. 864, 
161 Misc. 17. 

19. N.Y.—Dick Sand Co. v. State, 
244 N.Y.S. 312, 137 Misc. 622. 

20. N.Y.—Giant Portland Cement 
Co. V. Barber Asphalt Paving Co., 
177 N.Y.S. 408, 187 App.Dlv. 581. 

21. N.Y.—Stanton v. Babor-Comeau 
& Co., 6 N.Y.S.2d 231, 168 Misc. 
190, affirmed 22 N.Y.S. 427, 260 
App.Div. 831, appeal denied 24 N. 
Y.S.2d 1020, 260 App.Dlv. 980. 

22. N.Y.—^Darling-Singer Lumber 
Co. V. Commonwealth, 195 N.E. 
723, 290 Mass. 488. 

23. N.Y.—Lackawanna Steel Const. 
Co. V. Longacre Engineering de 
Construction Co., 270 N.Y.S. 864, 
151 Misc. 17. 

24. N.Y.—Johnson v. Thomas Breen 
Co., 267 N.Y.S. 718, 143 Misc. 908, 
affirmed 254 N.Y.S. 1048, 235 App. 
Div. 663. 
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§ 128. In General 

Any power to create a liability on the state treasury 
must be derived from statute, and state courts have no 
Inherent power to create such liability. 

Any power to create a liability on the state treas¬ 
ury must be derived from statute.25 State courts 
have no inherent power to create a liability on the 
state treasury.26 On the other hand, whenever the 
incurring of such liability is authorized by statute 
or constitutional provision, a state is liable on its 
contracts, as discussed supra § 124, and for the ex¬ 
penses of the state government and in some 
cases the state is, by constitution or statute, made 
liable for certain expenses incurred by counties 
but the state is not so liable in the absence of pro¬ 
vision therefor by statute,29 or unless liability is 
fixed by a valid contract to which it is a party.^o 
It is a proper function and duty of the legislature to 
ascertain and make provisions to meet the consti¬ 
tutional liabilities of the state.^l 


Where a statute requires counties to pay for the 
care of wards in a state institution, the county 
is not entitled to recover money justly paid for the 
purpose even though the pa 3 mients were irregularly 
made by the county officers.® ^ The state cannot be 
held responsible for damages incurred by a claim¬ 
ant as a result of his own voluntary act.®® Ordi¬ 
narily the state does not become indebted by impli¬ 
cation for the costs in a judicial proceeding,®4 
and it is not liable for the compensation of an at¬ 
torney appointed by the court to defend a poor 
person charged with a crime, where a statute does 
not impose such liability.®^ 

The fact that the state is not subject to an ac¬ 
tion in behalf of a citizen, as discussed infra § 
214, does not establish that he has no claim against 
the state, or that the state is not liable to him, but 
only that he has no remedy;®® and a duty which 
cannot be enforced by action because owed by 


Extra costs 

In action to establish liens on 
funds due under contract for public 
improvement, referee has no author¬ 
ity to award extra costs.—^Lanna v. 
C. Jm Gates, Inc., 264 N.T.S. 97, 142 
Misa 171. 

25. Fla.—Advisory Opinion to the 
Governor, 22 So.2d 397, 166 Fla. 45. 

Ky.—Corpus Juris quoted in Armory 
Commission v. Palmer, 69 S.W.2d 
681, 682, 253 Ky. 425. 

WV€L —State V. Board of Corners, 92 
S.E. 747, 80 W.Va. 506. 

Wis.—Corpus Jtiris cited in In re 
Buxton's Fstate, 16 K.W.2d 399, 
400, 246 Wis. 97. 

Counsel fees of state troops 
The state fulfilled its moral and 
legal obligations when attorney gen¬ 
eral appeared to defend state trooper 
on charge of manslaughter in sec¬ 
ond degree based on an occurrence 
in course of trooper's duties, and no 
moral obligation extended to reim¬ 
burse trooper for fees paid to private 
counsel employed by him or to pay 
trooper's private counsel additional 
compensation.—Spellicy v. State, 29 
K.Y.S.2d 824, 177 Misc. 221, motion 
denied 29 N.T.S.2d 813, appeal dis¬ 
missed 55 N.Y.S.2d 392, 269 App.Div. 
730. 

26. W.Va.—State v. Board of Com'rs 
of Ohio County, 92 S.F. 747, 80 
W.Va. 606. 

27. N.C.—Garner v. Worth, 29 S.B. 
364, 122 N.C. 260. 

Cost of prixLtliLg and distzibutiiig 
election pamphlets 

N.D.—State ex rel. Byrne v. Baher, 
262 K.W. 183, 65 N.D. 190. 


28. Vt.—Washington County v. 

Gates, 183 A 606, 108 Vt 117. 

59 C.J. p 193 note 15. 

29. N.Y.—Chergotis v. State, 16 N. 
Y.S.2d 94, 172 Misc. 272, affirmed 
19 N.Y.S.2d 626, 259 App.Div. 369. 

69 C.J. p 193 note 16. 

Bonds issued by counties, to fi¬ 
nance construction of roads subse¬ 
quently taken over as state roads, 
were strictly county obligations for 
which state was not liable.—Carlton 
V. Mathews, 137 So. 816, 103 Fla. 
301. 

Prlntlxi^ for void session 
Where special session, convened 
by the senate itself to pass on the 
governor's recess appointments, was 
void, state board of control and con¬ 
troller of public accounts could not 
be compelled to pay claim for print¬ 
ing senate Journal for that special 
session.—Walker v. Baker, 196 S.W. 
2d 324, 145 Tex. 121. 

30. Cal.—Union Trust Co. of San 
Francisco v. State, 99 P. 188, 164 
Cal. 716, 24 D.R.A,N.S., 1111. 

59 C.J. p 193 note 17. 

Private contracts 

State and its political subdivi¬ 
sions, not parties to private con¬ 
tracts, are not bound thereby.—Sack- 
ett V. Lios Angeles City School Dist. 
of Los Angeles County, 6 P.2d 23, 
118 Cal.App. 254. 

31. Colo.—State v. Colorado Tele¬ 
graph-Cable Co., 91 P.2d 481, 104 
Colo. 436. 

32. Cal.—^Los Angeles County v. 
State, 222 P. 163, 64 CaLApp. 290. 

59 C.J. p 193 note 18. 
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33. N.Y.—^Herkimer Lumber Co. v. 
State, 189 N.Y.S. 119, 196 App.Div. 
708. 

69 C.J. p 193 note 19. 

34. Ky.—^Fetty v. Coleman, 45 S.W. 
2d 1041, 242 Ky. 187—^Brown v. 
Wayne County Board of Super¬ 
visors, 264 S.W. 1073, 204 Ky. 550 
—Davis V. Norman, 42 S.W. 108, 
101 Ky. 699, 19 Ky.L. 812. 

Oiriiniiial oases 

(1) Statutes relating to imposi¬ 
tion of costs in criminal cases and to 
inclusion of costs of printing brief 
and record on appeal were held not 
to Impose on commonwealth liabil¬ 
ity to pay for cost of printing brief 
and record on appeal, where accused 
who appealed cmd obtained reversal 
of sentence had his own counsel.— 
Commonwealth v. Garramone, 176 A. 
263, 115 PaSuper. 688. 

(2) Motion for order permitting 
district attorney or accused's at¬ 
torney to print record together with 
accused's brief for purpose of per¬ 
fecting appeal taken therein and to 
charge cost thereof to expenses of 
trial pursuant to statutes requiring 
state to pay expenses of trial of 
prisoners committing crimes in cor¬ 
rectional institutions would bo de¬ 
nied, since allowance of such item is 
in first instance to be determined by 
state or county officials.—People v. 
Czechalenka, 296 N.Y.S. 627, 261 App. 
Dlv. 761. 

35. Puerto Rico.—XT, S. v. Rivera, 1 
Puerto Rico Fed. 439. 

Tenn,—Wright v. State, 3 Heisk. 266. 

36. N.Y.—Coster v. Albany, 43 N.Y. 
399. 
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the state becomes a subject of action when trans¬ 
ferred to private persons, where a corporation 
purchases from the state certain public works sub¬ 
ject to all the obligations of the state with respect 
thereto.®* 

Expenses of jurors in criminal ca^es. Where in 
the trial of criminal cases the jurors are not allowed 
to separate but are confined and kept together, it 
has been held that the expense of their board and 
lodging during such confinement cannot, in the ab¬ 
sence of a statute providing otherwise, be charged 
against the state.®* 

§ 129. Torts in General 

Generally, the state has capacity to commit tor¬ 
tious acts, and where its immunity from liability is re¬ 
linquished, liability In tort follows when an injury Is 
suffered as the natural and proximate consequence of 
a neglect of duty. In appraising the negligence of the 
state, the standards which It has created for others by 
Its statutes and rules may be applied, and the state, 
like others, is bound to exercise due, ordinary, or reason¬ 
able care under the circumstances. 

Although it is usually not liable therefor unless 
it has voluntarily assumed such liability, as dis¬ 


cussed infra § 130, the state has capacity to com¬ 
mit tortious acts,^^ as by the conduct of agents 
acting directly for the state in carrying out its gov¬ 
ernmental function and a constitutional provision 
that the state may be sued only with its permis¬ 
sion does not mean that conduct which would be 
tortious in others is not tortious when committed 
by the state, or by its agents or employees, but is 
an expression of public policy.^® Accordingly, 
where immunity from liability is relinquished, lia¬ 
bility in tort follows where an injury is suffered 
as the natural and proximate consequence of a 
neglect of duty,4® but no recovery may be had where 
the negligence of the state does not constitute the 
proximate cause of the injury.^^ 

In appraising the negligence of the state, the 
standards which it has created for others by its 
statutes and rules may be applied.^® Accordingly, 
the state, the same as private individuals, is bound 
to exercise due, ordinary, or reasonable care under 
the circumstances,^® and where the state or its 
agent has failed to exercise the requisite care, and 
thereby an injury is sustained, it is guilty of an 
act of negligence,as where injury has been suf- 


37. Pa.—^Pennsylvania R. Co. v. Du- 
Quesne Borougrli. 46 Pa. 223. 

38. Pa.—^Pennsylvania R. Co. v. 
Duquesne Borough, supra. 

39. Mo.—State v. Walker, 80 Mo. 
610—State v. Clark, 57 Mo. 25. 

4a La.—Corpus Juris cited lu Lew¬ 
is V. State, 20 So.2d 917, 920, 207 
La. 194. 

59 C.J. p 194 note 26. 

Conversion 

Where materials belonging to sub¬ 
contractor were delivered by officers 
and employees of state to new con¬ 
tractor, state was liable for such 
conversion, even though property 
W€LS taken on advice of attorney 
general.—^Lackawanna Steel Const. 
Corporation v. State, 273 N.T.S. 895, 
152 Mlsc. 604, affirmed 279 N.T.S. 
293, 244 App.Dlv. 831, affirmed 199 
N.B. 666, 269 N.T. 552. 

41. N.T.—^Pantess v. Saratoga 
Springs Authority, 8 N.T.S.2d 103, 
255 App.Dlv. 426. 

Corporation 

Where the state assumes to act 
directly in the carrying out of its 
governmental function, even though 
it create and use a corporation for 
that purpose, it assumes responsibil¬ 
ity for the conduct of its agent, as 
when it provides for maintenance of 
state park system or custody of 
young delinquents.—^Pantess v. Sara¬ 
toga Springs Authority, supra. 

42. La.—^Lewls v. State, 20 So.2d 
917, 207 La. 194. 


43. N.T.—Neddo v. State, 85 N.T.S. 
2d 54, 193 Misc. 379, affirmed 90 
N.T.S.2d 650, 275 App.Div. 492, af¬ 
firmed 89 N.E.2d 253, 300 N.T. 533 
—LeBoeuf v. State, 7 N.T.S.2d 621, 
169 Misc. 372, affirmed 23 N.E.2d 
550, 281 N.T. 737. 

Negligence held proximate cause of 
injury 

N.T.—Slavln v. State, 291 N.T.S. 721, 
249 App.Div. 72—Janice v. State, 
107 N.T.S.2d 674, 201 Misc. 915. 

59 C.J. p 194 note 28 [d]. 

44. N.T.—Taylor v. State, 58 N.T.S. 
2d 33, appeal dismissed, App.Div., 
65 N.T.S.2d 437—Metildi v. State, 
52 N.T.S.2d 333, appeal dismissed, 
App.Dlv. 70 N.T.S.2d 926. 

45. N.T.—Gould v. State, 92 N.T.S. 
2d 251, 196 Misc. 488—Beale v. 
State. 46 N.T.S.2d 824. 

4 e. N.T.—Prate v. State, 283 N.T.S. 
686, 245 App.Div. 442—^Parker v. 
State, 105 N.T.S.2d 735, 201 Misc. 
416, affirmed 112 N.T.S.2d 695, 280 
App.Div. 157—^Fitzpatrick v. State, 
91 N.T.S.2d 171, 195 Misc. 762— 
Mitchell V. State, 86 N.T.S.2d 80, 
193 Misc. 507—Bowles v. State, 59 
N.T.S.2d 839, 186 Misc. 295—Unit¬ 
ed Mut Fire Ins. Co. v. State, 58 
N.T.S.2d 697, 186 Misc. 321—^Brown 
V. State, 29 N.T.S.2d 85, 176 Misc. 
748—Trimble v. State, 26 N.T.S.2d 
533, 176 Misc. 70—Schnur v. State, 
35 N.T.S.2d 499. 

Duty h^d not del^able 
N.T.—Covey v. State, 106 N.T.S.2d 
18, 200 Misc. 340. 
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Lawful inception will not exoner¬ 
ate state flrom consequences of con¬ 
ditions which changing circum¬ 
stances render hazardous and but for 
the negligent omission of state could 
be avoided.—Sweet v. State, 89 N.T. 
S.2d 506, 195 Misc. 494. 

47. La.—<lorpuB Juris cited in Lew¬ 
is V. State, 20 So.2d 917, 920, 207 
La 194. 

N.T.—Morse v. State, 29 N.T.S.2d 34, 
262 App.Div. 324—^Prate v. State, 
283 N.T.S. 686, 245 App.Dlv. 442— 
Janice v. State, 107 N.T.S. 2d 674, 
201 Misc. 915—Cunningham v. 
State, 32 N.T.S.2d 275, modified on 
other grounds 34 N.T.S.2d 903, 264 
App.Dlv. 811. 

59 C.J. p 194 note 28. 

FarUculax acts of negligence 

(1) Failure to provide guards for 
machinery used by inmate in state 
institution.—^Arena v. State, 40 N.T. 
S.2d 322, reversed on other grounds 
57 N.T.S.2d 260, 269 App.Dlv. 873. 

(2) Obstruction of creek causing 
erosion of bank.—^Zidel v. State, 96 
N.T.S.2d 330, 198 Misc. 91. 

(3) Negligent construction and 
maintenance of storm water sewer 
facilities causing flooding of private 
property.—Williams v. State, 74 N.T. 
S.2d 647, 190 Misc. 1019. 

Act of God 

Rainfalls held not of unprecedent¬ 
ed severity and could not be urged 
by the state as an act of God, which 
could not reasonably have been an¬ 
ticipated or provided against in the 
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fered by reason of the defective or dangerous con¬ 
dition of public buildings, places, and property.*** 
Ordinarily the state may be responsible for wrong¬ 
ful assaults committed by its police officers in the 
course of performance of their duties,** or for 
wrongful arrest or imprisonment,** or for deceit 
resulting in the wrongful assessment of a statutory 
penalty,*^ and it may constitute an actionable 
tort for agents of the state to fail to observe re¬ 
quirements of the law before holding a person in 
a mental institution;** but, where an employee or 


agent has acted entirely beyond the scope of his 
authority in committing an assault on another, the 
state is not liable therefor.** 

On the other hand, the state, with respect to tort 
liability, is not an insurer,** being bound to no 
more than the exercise of reasonable care;** and, 
in the absence of any breach of duty, no actiona¬ 
ble negligence is established, and no recovery may 
be had.** It has been held that the state owes 
no duty of active vigilance to persons making use 
of its lands for their own convenience,**^ but it owes 


exeirclse of ordinary care, to defeat 
claim for damagres caused by flood¬ 
ing: as allegred result of state’s negrli- 
grent construction and maintenance 
of storm water sewer facilities.— 
Williams v. State, supra 

48. N.T.—Ryan v. State. 77 N.T.S. 
2d 7&4, 192 Misc. 408—Brown v. 
State, 29 N.T.S.2d 85, 176 Misc. 748 
—Mello V. State, 36 N.Y.S.2d 60, 
arnrmed 40 N.Y.S.2d 88, 266 App. 
Div. 696. 

EQddasL danger 

The failure to grive sufficient warn¬ 
ing: of a hidden dang:er constitutes 
negrlig:ence.—^Trimble v. State, 22 K. 
Y.S.2d 605, 263 App.Div. 233. 

Aetaal or oonstmctive notice of de¬ 
fect 

N.Y.—Bowles v. State, 69 N.Y.S.2d 
839, 186 Misc. 295. 

Cozninon^w duty as landlord 

The liability of state for injuries 
to a tenant of a cabin maintained by 
state in a state park caused by de¬ 
fect in porch floor must be predicat¬ 
ed on proof of state's common-law 
duty as a landlord.—^Ryan v. State, 
77 N‘.Y.S.2d 764, 192 Misc. 408. 
Xnvltatioii 

(1) Where state armory was rent¬ 
ed to a club for an exposition, child 
attending: exposition was not a tres¬ 
passer but a business invitee not¬ 
withstanding: sligrht deviation from 
exact portion of armory devoted to 
purpose of exposition, and child 
could recover for injuries sustained 
in elevator accident from state for 
its negrllgrence in failing: to place 
proper warning: sigms near elevator 
and in permitting: door leading: to 
elevator to be left open.—^Fitzpatrick 
V. State, 91 N.Y,S.2d 171, 195 Misc. 
762. 

(2) Where state invited public to 
use lake in state park for swimming: 
and deceased paid parking: fee and 
locker fee, he was not a mere licen¬ 
see, and it was duty of state to 
maintain place for swimming: in rea^ 
sonably safe condition for him and 
others using: it.—Goss v. State, 46 
N.Y.S.2d 879. 

<3) A slgm in state park, “Goxye 
Trail Dangrerous—^Proceed at your i 
own risk,'* did not withdraw the in- i 


vitation extended to the public under 
the conservation law.—Trimble v. 
State, 32 N.Y.S.2d 605, 263 App.Div. 
233. 

Ferson injured h^d not **tr»8pasBer” 
N.Y.—^Bowles v. State, 59 N.Y.S.2d 
839. 186 Misc. 295. 

59 G.J. p 194 note 28 [cj. 

49. N.Y.—Arnold v. State. 8 N.Y.S. 
2d 28, 255 App.Div. 422—^Eg:an v. 
State, 7 N.Y.S.2d 64, 255 App.Div. 
826—Slavln v. State, 291 N.Y.S. 
721, 249 App.Div. 72—^Nephew v. 
State. 36 N.Y.S.2d 641, 178 Misc. 
824. 

I 50. N.Y.—Roher v. State. 112 N.Y.S. 
2d 603, 279 App.Div. 1116. 

51. N.Y.—Low V. State. 112 N.Y.S. 
2d 297. 

False assertioii of title 

False assertion by state as to a 
matter of record title, vital to as- 
I sessment of statutory penalty for 
destroying: timber by flooding: land 
claimed by state as part of forest 
preserve, implied deceit of the same 
nature and effect as an aotual de¬ 
liberate misrepresentation of fact.— 
Low V. State, supra, 

58. N.Y.—Warner v. State, 79 N.B. 
2d 469, 297 N.Y. 396. 

53. N.Y.—Day v. State, 293 N.Y.S. 
528, 162 Misc. 39. 

54. N.Y.—Pope v. State, 96 N.Y.S.2d 
708, 198 Misc. 31, affirmed 101 
N.Y.S.2d 1020, 277 App.Div. 1157 
—Mitchell V. State. 85 N.Y.S.2d 80, 
193 Misc. 507—Grlfel v. State, 110 
N.Y.S.2d 739. 

Flood 

The fact that landowner sustained 
damages to his land as result of 
flood did not ija and of itself entitle 
him to recover against the state.— 
Scamp V. State, 70 N.Y.S.2d 762, 189 
Misc. 802. 

55. N.Y.—Parker v. State, 112 N.Y. 
S.2d 696, 280 App.Div. 167—Pope 
V. State, 96 N.Y.S.2d 708, 198 Misc. 
31, affirmed 101 N.Y.S.2d 1020. 277 
App.Div. 1167—Grifel v. State, 110 
N.Y.S.2d 739—Metildi v. State, 62 
N.Y.S.2d 333, appeal dismissed, 
App.Div., 70 N.Y.S.2d 926. 

Foreseeable hazards and risks 
The state is responsible in the 
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operation and management of its 
schools, hospitals, and other insti¬ 
tutions only for hazards reasonably 
j to be foreseen and risks reasonably 
to be perceived.—^Flaherty v. State, 
73 N.E.2d 643, 296 N.Y. 342. 
Bevolving door In buildingr 
N.Y.—^MacDonough v. State, 69 N.Y. 
S.2d 808, 272 App.Div. 846. 

56. N.Y.—Parker v. State, 105 N.Y. 
S.2d 735, 201 Misc. 416, affirmed 
112 N.Y.S.2d 695, 280 App.Div. 167 
—^Pope V. State, 96 N.Y.S.2d 708, 
198 Misc. 31, affirmed 101 N.Y.S.2d 
1020, 277 App.Div. 1167—^Tuerck v. 
State. 91 N.Y.S.2d 842, 196 Misc. 
SOO—^Herrick v. State, 32 N.Y.S.2d 
607, 177 Misc. 1009—Metildi v. 
State, 52 N.Y.S.2d 333, appeal dis¬ 
missed, App.Div., 70 N.Y.S.2d 926. 

59 C.J. p 194 note 28 [bj. 

Negligenoo or breaioli of duty 
not shown 

(1) With respect to failure to in¬ 
spect and supervise work of sub¬ 
contractor painting bridge for city. 
—Young V. State. 105 N.Y.S.2d 657, 
278 App.Dlv. 997, affirmed 107 N.R 
2d 694, 304 N.Y. 677. 

(2) With respect to placement of 
fox traps on farms.—Aber v. State, 
109 N.Y.S.2d 816. 

(3) In connection with distribu¬ 
tion of medical preparations.—Par¬ 
ker V. State, 112 N.Y.S.2d 695, 280 
App.Div. 157. 

(4) As to condition of property 
leased by state to city for use as 
veterans' housing where lease re¬ 
quired city to keep up the property, 
and city assumed its obligation.— 
Hnwrlght v. State, 107 N.Y.S.2d 243, 
200 Misc. 624. 

57. N.Y.—^Donahue v. New York, 19 
N.a 419, 112 N.Y. 142, 2 L.R.A. 
676. 

Xdoensees 

Where state owned an artificial 
reservoir in its proprietary capacity, 
and reservoir and state lands adjoin¬ 
ing it were not a public park, claim¬ 
ants had no right thereon and were 
therefore at best licensees who took 
premises as they found them and 
to whom state owed only duty of re¬ 
fraining from affirmative act of neg¬ 
ligence and from intentionally or 
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a duty to such persons to abstain from injuring 
them either carelessly or intentionally.^8 

Contributory negligence and assumption of risk. 
As in other negligence cases, recovery cannot be 
had for an injury due solely to the negligence of 
the person injured or to united, mutual, and con¬ 
curring negligence of the state and the person in- 
jured.5® So contributory negligence bars recovery 
for injuries resulting from negligence of an agent 
of the state;®® but injuries resulting from a will¬ 
ful assault are not barred thereby.®^ The doctrine 
of assumption of risk may bar a recovery.®^ The 
common-law defenses of assumption of risk and 
contributory negligence are not available to the 
state in a claim based on violation of a statute, 
the purpose of which was to protect claimant from 
the occurrence of such an accident®* 


§ 130. Liability of State 

a. In general 

b. Assumption of liability 

c. Torts of strangers or independent con¬ 

tractors 

a. In General 

As a general rule, In the absence of constitutional 
or statutory provision therefor, a state exercising gov- 
ermnental functions cannot be made to respond In dam¬ 
ages for tort, and such sovereign Immunity may not be 
waived or abrogated except by an express statutory en¬ 
actment or by necessary inference from a statute. 

As a general rule, in the absence of constitution¬ 
al or statutory provision therefor, a state exercising 
governmental functions cannot be made to respond 
in damages for tort.®^ Accordingly, a state is not 
liable for the torts of its officers or agents in the 
discharge of their official duties unless it has vol¬ 
untarily assumed such liability and consented to be 
so liable,®® or unless there is in effect the taking 


wantonly injuring them.—^Parry v. 
State, 85 N.Y.S.2d 78. 198 Misc. 875. 
58. N.Y.—Donahue v. New York, 19 
N.E. 419. 112 N.Y. 142. 2 L.R.A. 
576. 

Pallure to warn or protect against 
danger 

Claimant was entitled to recover 
for death of girl who fell over cliff 
in state park, since failure to warn 
of danger or erect guard rails con¬ 
stituted negligence creating liability 
against state, irrespective of wheth¬ 
er girl was an Invitee or licensee.— 
Kittle V. State, 284 N.Y.S. 657, 245 
App.Div. 401. 

69. N.Y.—^Everett v. State, 2 N.Y.S. 
2d 117, 166 Misc. 58. 

60. N.Y.—Curtis v. State, 295 N.Y.S. 
532, 251 App.Div. 773—^Nelligar v. 
State. 200 N.Y.S. 840, 205 App.Div. 
734—Giroux v. State, 82 N.Y.S.2d 
553, 193 Misc. 589. 

Contributory negligence held not 
shown 

N.Y.—^Fitzpatrick v. State, 91 N.Y.S. 
2d 171, 195 Misc. 762—Bowles v. 
State, 59 N.Y.S.2d 839, 186 Misc. 
295—Goss V. State, 46 N.Y.S.2d 
879. 

61. N.Y.—Nelllgar v. State, 200 N. 
Y.S. 840, 205 App.Div. 734. 

62. N.Y.—Griffin v. State, 295 N.Y. 
S. 304, 250 App.Div. 244. 

Bisk held not assunoied 
N.Y.—Morse v. State, 29 N.Y.S.2d 
34, 262 App.Div. 324—^Russo v. 

State, 2 N.Y.S.2d 350, 166 Misc. 
316. 

63. N.Y.—Weber v. State, 53 N.Y.S. 
2d 598. 

64. U.S.—McCartney v. State of 
West Virginia, C.C.AW.Va.. 166 
F.2d 739. 


Conn.—Alston v. City of New Haven, 
60 A.2d 502, 184 Conn. 686. 

Ind.—^Bracht v. Conservation Com¬ 
mission, 76 N.B.2d 848, 118 Ind. 
App. 77. 

La.—^Lewls v. State, 200 So. 265, 196 
La. 814, certiorari denied Lewis v. 
State of Louisiana, 61 S.Ct. 880, 
312 U.S. 706, 86 L.Bd. 1137, rehear¬ 
ing denied 61 S.Ct. 940, 313 U.S. 
599, 85 L.Ed. 1551—Chargois v. 
Grimmett & James, App., 36 So.2d 
390—Crain v. State, App., 23 So.2d 
836—^Mallard v. State, App., 194 
So. 447—Omes v. Department of 
Conservation of Louisiana, App., 
187 So. 342. 

Mass.—Benjamin Foster Co. v. Com¬ 
monwealth, 61 N.B.2d 147, 318 

Mass. 190, 166 A.L.R. 925—Arthur 
A Johnson Corp. v. Common¬ 
wealth, 60 N.E.2d 364, 318 Mass. 
88 . 

Mich.—Manion v. State, 6 N.W.2d 
627, 303 Mich. 1, certiorari denied 
Manion v. State of Michigan, 63 
S.Ct 159, 317 U.S. 677, 87 L.Ed. 
543. 

N.M.—Lucero v. New Mexico State 
Highway Dept, 228 P.2d 946, 66 
N.M. 157. 

N.Y.—Condon v. State, 8 N.Y.S.2d 
*544, 169 Misc. 666. 

S.C.—^Rice Hope Plantation v. South 
Carolina Public Service Authority, 
59 S.E,2d 132, 216 S.C. 500—^Brooks 

V. One Motor Bus Carrying 1937- 
38 South Carolina License V 1357, 
Motor No. 45690, Serial No. 40476, 
3 S.E.2d 42, 190 S.C. 379. 

Tex.—State v. Hale, Civ.App., 96 S. 

W. 2d 136, modified on other 
grounds 146 S.W.2d 731, 136 Tex. 
29. 

Utah.—Campbell Bldg. Co. v. State 
Road Commission, 70 P.2d 857, 95 
Utah 242. 


W.Va.—State ex rel. Cashman v. 
Sims, 43 S.E.2d 805, 130 W.Va. 430, 
172 AL.R. 1389. 

Wis.—^Holzworth v. State, 298 N.W. 

163, 238 Wis. 63. 

Trespass 

The state cannot be sued in tres¬ 
pass. 

Ala-—^Elmore v. Fields, 45 So. 66, 
163 Ala. 345, 127 Am.S.R. 31. 

Pa.—^Lowry v. Commonwealth, 76 
A2d 363, 365 Pa. 474. 

TTnlawful nuisaiLoe 
It is impossible for the state, in 
the exercise of its sovereignty, to 
maintain an unlawful nuisance when 
strict private rights are not invaded. 
—St. Regis Paper Co. v. New Hamp¬ 
shire Water Resources Board, 26 
.V.2d 832, 92 N.H. 164. 

Power of court of claims 

The advisory jurisdictional power 
of court of claims to determine claims 
against state and its liability for ac¬ 
cidental injuries to state employees 
does not confer on individuals right 
to sue state for such injuries in con¬ 
travention of constitutional provi¬ 
sions.—^Dinwiddle v. Siefkln, 20 N.E. 
2d 130, 299 I11.APP. 316. 

65. U.S.—U. S. V. Moscow Seed Co., 
D.CIdaho, 14 F.Supp. 135. 

Cal.—^Brlndamour v. Murray, 69 P.2d 
1009, 7 Cal.2d 73—^Lertora v. Riley, 
67 P.2d 140, 6 Cal.2d 171—Johnson 
V. Fresno County, 149 P.2d 38, 64 
Cal.App.2d 676—Calkins v. New¬ 
ton, 97 P.2d 623, 36 Cal.App.2d 262 
—Shannon v. Fleishhacker, 2 P.2d 
835, 116 Cal.App. 258, hearing de¬ 
nied 3 P.2d 1020, 116 Cal.App. 268. 
Idaho.—^Nordby v. Department of 
Public Works, 92 P.2d 789, 60 Ida¬ 
ho 476—State ex rel. Walton v. 
Parsons, 80 P.2d 20, 68 Idaho 787. 
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of property for public use without compensation;^® 
the only relief the aggrieved person has in such 
case is an appeal to the legislature.®^ So also, in 
the absence of a statute so providing, a state cannot 
be forced to compensate a private individual for 
damages to property from the construction or op¬ 
eration of public works or improvements,®® al¬ 


though the legislature may make an appropriation 
for this purpose.®® 

The sovereign immunity from liability in tort 
may not be waived or abrogated except by an ex¬ 
press statutory enactment or by necessary inference 
from a statute.^® The authority to waive such im- 


Kan.—^Phillips v. State Highway 
Commission of Elansas, 84 P.2d 
927. 148 Kan. 702. 

Ky.—^Pennington's Adm’r v. Com¬ 
monwealth. 46 S.W.2d 1079, 242 Ky. 
527. 

La.— Corpus Juris dted in Lewis v. 
State, 20 So.2d 917, 920. 207 La. 
194—Omes v. Department of Con¬ 
servation of Louisiana. App.. 187 
So. 342. 

Mont—^Reiser v. Severy, 168 P.2d 
501, 117 Mont 106. 

Neb.—Schmutte v. State. 22 N.W.2d 
691, 147 Neb. 193. 

N.T.—^People ex rel. Bankers Trust 
Co. V. Oraves, 1 N.E.2d 114, 270 
N.T. 316—Mrzena v. State, 64 N. 
T.S.2d 691, 271 App.Div. 758, ap¬ 
peal denied 66 N.Y.S.2d 659. 271 
App.Div. 852—^Hughes v. State, 299 
N.T.S. 387, 252 App.Div. 263—Rid¬ 
er V. State, 30 N.T.S.2d 119. 177 
Misc. 168. affirmed Rhynders v. 
State. 33 N.Y.S.2d 935. 263 App. 
Dlv. 1022. 

Okl.—^Mountcastle v. State, 145 P.2d 
392. 193 Okl. 506. 

Pa.—^Hartness v. Allegheny County, 
37 A.2d 18. 349 Pa. 248—Meads v. 
Rutter, 184 A. 560, 122 Pa.Super. 
64—Conrad v. Collub, 53 Pa.Dlst& 
Co., D. & C. 200. 21 Leh.L.J. 130, 12 
Som.Leg.J. 261, 59 York Leg.Rec. 
16—Commonwealth v. Lundberg, 50 
Pa.Dist & Co. 221. 

S.C.—Grasque v. Town of Conway, 8 
S.B.2d 871, 194 S.C. 15. 

Tex.—^Texas Highway Dept v. Web¬ 
er, 219 S.W.2d 70, 147 Tex. 628— 
Martin v. Sheppard, 201 S.W.2d 
810, 145 Tex. 639— Corpus Juris cit¬ 
ed in State v. Morgan, 170 S.W.2d 
652, 654. 140 Tex. 620— Corpus Ju¬ 
ris cited in State v. Hale, 146 S.W. 
2d 731, 736, 139 Tex. 39— Corpus Ju¬ 
ris dted in State v. Isbell. 94 S.W. 
2d 423, 425, 127 Tex. 399—State v. 
McDonald, Civ.App., 220 S.W.2d 
732, error refused— Corpus Juris 
dted in Dickerson v. State, Civ. 
App., 169 S.W.2d 1005. 1009, revers¬ 
ed on other grounds 174 S.W.2d 244, 
141 Tex. 475—^Texas Prison Board 
V. Cabeen, Civ.App., 169 S.W.2d 
523, error refused—Groodrum v. 
State, Civ.App., 158 S.W.2d 81, er¬ 
ror refused— Corpus Juris dted in 
Welch V. State, Civ.App., 148 S.W. 
2d 876, 878, error refused— Matiring 
V. State. Clv.App.. 123 S.W.2d 953 
—Corpus Juris dted In State v. 
Brannan, Civ.App., Ill S.W.2d 347, 
348, error refused— Corpus Juris 


dted in Gotcher v. State, Civ.App., 
106 S.W.2d 1104. 1105—Corpus Ju^ 
ris dted in State v. Flowers, Civ. 
App., 94 S.W.2d 193, 194—^Buchan¬ 
an V. State, Civ.App., 89 S.W.2d 289, 
error refused—^Martin v. State, Civ. 
App.. 88 S.W.2d 131, error refused 
—Corpus Juris dted in Brooks v. 
State, Civ.App., 68 S.W.2d 534, 535. 
Utah.—Campbell Bldg. Co. v. State 
Road Commission, 70 P.2d 857. 95 
Utah 242. 

Va.—Wilson v. State Highway Com¬ 
missioner, 4 S.E.2d 746, 174 Va. 
82. 

Wash.—Cook v. State, 74 P.2d 199, 
192 Wash. 602. 

W.Va.—State ex rel. Cashman v. 
Sims. 43 S.E.2d 805, 130 W.Va. 
430. 

Wis.—^Holzworth v. State, 298 N.W. 
163, 238 Wis. 68—Narloch v. 
Church. 290 N.W. 595, 234 Wis. 155 
—^Heiden v. City of Milwaukee, 275 
N.W. 922, 226 Wis. 92. 114 A.L.R. 
420. 

59 C.J. p 194 note 34. 

Guarantees of federal Constitution 
and state constitution with respect to 
payment of just compensation for 
private property taken for public 
purposes are limited to appropria¬ 
tions of property under power of emi¬ 
nent domain, and cannot be utilized 
as a means for permitting state to 
be sued for torts of its agents.—^An- 
gelle V. State, 34 So.2d 321, 212 La. 
1069, 2 A.L.R.2d 666. 

Basis of immunity 

The immunity of a state from suits 
for the negligence of its officers and 
employees rests on the English com¬ 
mon-law doctrine, that the “King can 
do no wrong.”—^Moore v. Walker 
County. 185 So. 175, 236 Ala. 688. 

Fubllo policy 

Generally exemption of state from 
liability for torts of its officers and 
agents does not depend on constitu¬ 
tional Immunity of state from suit 
without its consent but rests on 
grounds of public policy which deny 
liability of state for such damages. 
Va.—Wilson v. State Highway Com¬ 
missioner. 4 S.E.2d 746, 174 Va. 82. 
W.Va—^Prlce v. Sims, 58 S.E.2d 657. 

Acts of police officer 

A police officer in preserving peace 
and in arresting persons charged with 
crime is acting in a governmental ca¬ 
pacity, and no cause of action be¬ 
cause of acts dene by such officer 
while so acting arises against state | 
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or political subdivision by reason 
thereof, with exception of a taking 
of property.—^Blackman v. City of 
Cincinnati, 85 N.E.2d 164, 66 Ohio 
App. 495. 

Errors or mistakes of Judgment 
Where liability of state is predi¬ 
cated on acts of its agent in perform¬ 
ance of his duly delegated discretion¬ 
ary duties, whether there were er¬ 
rors or mistakes of Judgment in per¬ 
formance of those acts is not matter 
of judicial Inquiry.—State v. Malone. 
Tex.Civ.App., 168 S.W.2d 292, error 
refused. 

66. Cal.—Calkins v. Newton, 97 P. 
2d 523, 36 Cal.APp.2d 262. 

S.C.—^Rice Hope Plantation v. South 
Carolina Public Service Authority, 
59 S.E.2d 132, 216 S.C. 500. 
Nature of obligation 

Obligation of state to render to 
owner of property taken or damaged 
for public use adequate compensation 
is obligation which is imposed in 
exercise of lawful right and not for 
commission of wrongrful, tortious act 
—State V. Hale. Civ.App., 96 S.W. 
2d 135, modified on other grounds 146 
S.W.2d 731. 136 Tex. 29. 

67. Pa.—^Black v. Rempublicam. 1 
Yeates 140. 

68. Colo.—^In re Substitute for Sen¬ 
ate Bill No. 83, 39 P. 1088, 21 Colo. 

69. 

Kan.—^Evans v. Marsh, 145 P.2d 140, 
158 Kan. 43. 

Ky.—^Department of Highways v. 

Corey, 247 S.W.2d 889. 

Pa.—Calhoon v. Pittsburgh Coal Co., 
194 A. 768, 128 Pa.Super. 682. 
Tex.—State v. Hale, 146 S.W.2d 731, 
136 Tex. 29. 

ZiablUty imposed by constitutloa 
Where there was no constitutional 
or legislative consent to suit against 
state, telegraph company could not 
sue state in tort for damages result¬ 
ing from the forced removal of its 
lines and poles to avoid threatened 
Injury by state in making a public 
improvement, notwithstanding the 
constitution imposed a liability on 
the state for such damages.—State v. 
Colorado Postal Telegraph-Cable Co., 
91 P.2d 481, 104 Colo. 486. 

69. Colo.—^In re Substitute for Sen¬ 
ate Bill No. 88, 89 P. 1088, 21 Colo. 
69. 

70. Mich.—McNair v. State, 9 N.W. 
2d 52. 305 Mich. 181—^Mead v. State. 
6 N.W.2d 740, 303 Mich. 168. 
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munity is in the legislature, and until there is legis¬ 
lative action authorizing an officer or agent of the 
state to waive the defense, it may not be waived 
by any officer or agent of the state.^i The failure 
to plead the defense of sovereign immunity cannot 
create a cause of action where none existed before.^^ 

Sovereign or proprietary capacity. According to 
some decisions, the state is immune from liability 
for torts at all times and in all capacities,^ 3 ^Lrid, 
where it takes over an enterprise usually of the 
nature of a private business, it is not hampered 
by the private character thereof,'^^ so that there is 
no basis for charging the state thus engaged with 
liability for torts of its officers and agents.*^® oth¬ 
er decisions have, however, recognized a distinc¬ 
tion between action by the state in a governmental 


capacity and in a proprietary capacity, with respect 
to immunity from liability for torts,*^® and have 
held that where the state engages in industrial or 
business enterprises, as distinguished from purely 
governmental activities, tort liability attaches and 
may be adjudicated against it.77 

b. Assumption of Liability 

The legislature may waive the state’s exemption from 
Habllity for its torts or the torts of Its officers and agehts, 
and prescribe conditions of recovery, but an Intent to 
do so must be manifested In clear and unambiguous lan¬ 
guage. The waiver merely removes a bar to liability 
and does not create a liability where none existed. 

The legislature may waive the state’s exemp¬ 
tion from liability for its torts or the torts of its 
officers and agents, and prescribe conditions of re¬ 
covery.*^ 8 This right or power to waive the state’s 


ZiL Xezas 

(1) It has been held that a house 
concurrent resolution authorizing: 
plaintiffs sustaining damages in col¬ 
lision with a state highway depart¬ 
ment truck to proceed against the 
state and the department, if suscept¬ 
ible of construction of an intent to 
waive immunity from liability for 
the alleged cause would be uncon¬ 
stitutional, notwithstanding allega¬ 
tions that constitutional question 
was urged as a defense in some cas¬ 
es by the state and ignored in others. 
—State V. McDonald, Tex.Civ.App., 
220 S.W.2d 732, error refused. 

(2) However, in an earlier case, 
consent by state to be sued for al¬ 
leged negligent acts of live stock 
sanitary commission inspector in 
dipping cattle, without recognition 
of any liability, was held properly 
given by concurrent resolution of leg¬ 
islature signed by governor.—State 
V. Isbell, 94 S.W.2d 423, 127 Tex. 399. 

71. Mich.—^McNair v. State, 9 N.W. 
2d 52, 305 Mich. 181. 

72. Mich.—^McNair v. State, supra. 

73. Tex.—Corpus dtixis cited in 
State V. Brannan, Civ.App., Ill S. 
W.2d 347, 348, error refused. 

74. Wash.—^Riddoch v. State, 123 P. 
460, 68 Wash. 329, 42 L.R.A.,N.S., 
251, Ann.Cas.l913E 1033. 

69 C.J. p 195 note 40. 

75. Tex.—Corpus Juris cited in 
State V. Brannan, Civ.App., Ill S. 
W.2d 347, 348, error refused. 

69 C.J. p 195 note 41. 

Operation of ferry 

Mich.—^Manion v. State, 5 N.W.2d 627, 
303 Mich. 1. 
m Wisconsin 

The doctrine that subordinate gov¬ 
ernmental agencies such as towns, 
villages, cities and counties may act 
in governmental capacity, and also 
in a proprietary capacity, does not 
apply to the state, with respect to its 


immunity for liability for the torts 
of officers or agents.—^Holzworth v. 
State, 298 N.W. 163, 238 Wis. 63—59 
C.J. p 195 note 41 [a]. 

76. Tex.—State v. Elliott, Civ.App., 
212 S.W. 695. 

77. Cal.—^People v. Superior Court of 
City and County of San Francisco, 
178 P.2d 1, 29 Cal.2d 764, express¬ 
ly disapproving Hauschan v. Gil¬ 
bert, 263 P. 173, 80 Cal.App. 754. 

Competition with industry or labor 
The state, to the extent that it 
must remain within its realm of pow¬ 
er, protecting benefits as originally 
intended, is sovereign, but when it 
steps out from its supreme position 
and competes with industry or labor, 
then, as far as tort liability is con¬ 
sidered, it must be held to be acting 
in a proprietary capacity and be sub¬ 
ject to the same liability for its torts 
as private persons.—Muses v. Hous¬ 
ing Authority of City & County of 
San Francisco, 189 P.2d 305, 83 Cal. 
App.2d 489. 

Operation of railroad 

(1) In general.—^People v. Superior 
Court of City and County of San 
Francisco, 178 P.2d 1, 29 Cal.2d 764. 

(2) State by engaging in inter¬ 
state commerce by rail thereby waiv¬ 
ed any right it may have had as a 
sovereign state to freedom from suit 
with respect thereto without Its con¬ 
sent, and was liable in civil action 
for injury to employee resulting from 
violation of Safety Appliance Act, 
where injured employee had complied 
with statute requiring presentment 
of claim to the State Board of Con¬ 
trol.—^Maurice v. State, 110 P.2d 706, 
43 Cal.App.2d 270. 

78. Ky.—Commonwealth v. Masden, 
176 S.W.2d 1004, 295 Ky. 861, 169 
A.L.R. 101. 

La.—Corpus Juris oited lu Lewis v. 
State, 20 So.2d 917, 921, 207 La. 
194—Crain v. State, App., 23 So. 
i 2d 336. 


Mich.—^Benson v. State, 25 N.W.2d 
112, 316 Mich. 66. 

Neb.—Anstine v. State, 288 N.W. 625, 
137 Neb. 148. 

N.T.—^McCarthy v. City of Saratoga 
Springs, 56 N.Y.S.2d 600, 269 App. 
Div. 469, appeal denied 67 N.T.S.2d 
653, 269 App.Div. 912—Scully v. 
State, 103 N.Y.S.2d 558, 199 Misc. 
876, reversed on other grounds 111 
N.Y.S.2d 244, 279 App.Div. 964— 
Campbell v. State. 62 N.Y.S.2d 638, 
186 Misc. 586—^Laltenberger v. 
State, 7 N.Y.S.2d 810, 169 Misc. 352. 
Okl.—Corpus Juris quoted iu Jack v. 
State, 82 P.2d 1033, 1043, 183 Okl. 
376. 

S.C.—Ouzts V. State Highway Depart¬ 
ment, 159 S.B. 457, 161 S.C. 21. 
Tex.—^Welch v. State. Civ.App., 148 
S.W.2d 876, error refused. 

Utah.—Campbell Bldg. Co. v. State 
Road Commission, 70 P.2d 857, 95 
Utah 242. 

Wis.—Trempealeau County v. State. 

61 N.W.2d 499, 260 Wis. 602. 

59 C.J. p 195 note 45. 

ZUtent of statute 

(1) State, by statute providing that 
state assumed liability for torts of 
its officers and employees, declared 
its intention to compensate every 
person Injured by tort of state or 
ajiy of its officers or employees.— 
Green v. State, 290 N.Y.S. 36, 160 
Misc. 398. 

(2) The statute was for purpose of 
remedying injustice of turning out 
of court remediless citizens who had 
been Injured by negligence on part of 
agents of the state.—^Williams v. City 
of New York, 67 N.Y.S.2d 39. 

(3) The statute constituted a rec¬ 
ognition and acknowledgment of a 
moral duty demanded by the prin¬ 
ciples of equity and justice.—^Bloom 
V. Jewish Board of Guardians, 36 N. 
B.2d 617, 286 N.Y. 349—Jacl^on v. 
State of New York, 184 N.E. 735, 261 
N.Y. 134. 


1139 



§ 130 


STATES 


81 aj.s, 


exemption from liability is very broad,and is 
not confined to principles defining liability in ac¬ 
tions for tort between individuals.^o The lan¬ 
guage of the statute waiving the immunity of the 
state must be given a reasonable construction con¬ 
sistent with the conception of governmental func¬ 
tions and public policy.^i A general waiver of im¬ 
munity adopted by particular statutes has been said 
to be broad, ^n^i place the state, as to claim¬ 
ants against it, in lihe same position as a private 


individual or corporation would be for his or its 
negligence ;*3 but it does not follow from the stat¬ 
ute that whenever an individual or corporation is 
liable for a certain act the state is liable for the 
same act^^ 

Where the state has voluntarily assumed liability, 
recovery may be had against it, in a proper case,*5 
for the dangerous or defective condition of public 
buildings and grounds,®® or for the acts of offi¬ 
cers or agents,other than those not comprehended 


(4) Particular statutes held intend¬ 
ed to provide for liability of state 
for injuries due to construction and 
maintenance of higrhway system. 
Minn.—Dennison v. State. 11 N.W.2d 
151. 215 Minn. 609—Westerson v. 
State, 291 N.W. 900, 207 Minn. 412. 
Tex.--^tate v. Hale, 146 S.W.2d 731, 
136 Tex. 29. 

Conditions and limitations 

Statute prescribing^ conditions and 
limitations relative to bringing* suit 
against state was applicable to ac¬ 
tions sounding in tort.—State v. Su¬ 
perior Court in and for City and 
County of San Francisco, 58 P.2d 
1322. 14 Cal.App.2d 718. 

79. N-.T.—Moffat v. State. 189 N.T. 
S. 360, 116 Misc. 8. 

Okl.—Corpus Jhris g.uotad In Jack v. 
State, 82 P.2d 1033, 1043, 183 Okl. 
375. 

80. N.T.—Moffat v. State, 189 N.T.S. 
360, 116 Misc. 8. 

Okl.—Corpus Juris quoted in Jack 
V. State, 82 P.2d 1033. 1043, 183 
Okl. 875. 

81. N.T.—Groldsteln v. State, 24 N.B. 
2d 97, 281 N.Y. 396. 

82. N-.T.—MetUdl v. State. 30 N.T.S. 
2d 168. 177 Misc. 179. 

83. N.T.—^Murrain v. Wilson Iilne, 
69 N.T.S. 750, 270 App.Dlv. 372, 
affirmed 72 N.E.2d 29, 296 N.T. 
845, reargument denied 73 N.B.2d 
572, 296 N.T. 995—Adams v. State, 
37 N.T.S.2d 229, 264 App.Dlv. 978 
—Robison v. State, 32 N.T.S.2d 388, 
263 App.Div. 240—Weber v. State, 
53 N.T.S.2d 598. 

No greater obligation is incurred 
by state in waiving its sovereign im¬ 
munity and cussumlng liability for 
negligent acts of its officers, agents, 
and employees, than rests on individ¬ 
ual or corporation under similar cir¬ 
cumstances.—^MetUdl V. State, 52 N. 
T.S.2d 383, appeal dismissed Alaimo 
V. State, 70 N.T.S.2d 926. 

84. N.T.—Goldstein v. State, 24 N. 

R2d 97, 281 N.T. 396—Barrett v. 
State, 116 N.E. 99, 220 N.T. 423, 
L..R.A.1918C 400, Ann.Cas.l917D 

807. 

85. La.— Corpus Juris dted in 

Lewis V. State, 20 So.2d 917, 920, 


207 La 194—Crain v. State, Appw, 
23 So.2d 336. 

N.T.—White v. State, 101 N.T.S.2d 
702, 199 Misc. 728—^Holmes v. Erie 
County, 32 N.T.S.2d 960, 178 Misc. 
46, affirmed 42 N.T.S.2d 243, 266 
App.Dlv. 220, affirmed 63 N.E.2d 
869, 291 N.T. 798—Seidelman v. 
State, 110 N.T.S.2d 380—Hamlin 
V. State. 75 N.T.S.2d 580. 

Okl.—Corpus Juris quoted in Jack 
V. State, 82 P.2d 1033, 1043, 183 
Okl. 375. 

59 C.J. p 195 note 48. 

Although the labor law does not 
apply to the state in its relation to 
persons who are assigned to work in 
shops maintained and operated in 
connection with the state institu¬ 
tions In which they may be inmates 
at the time with respect to injuries 
sustained while working in such 
shops, the inmates may avail them¬ 
selves of common-law actions for 
such injuries under terms of statute 
waiving immunity from suit.—^Beale 
V. State, 46 N.T.S.2d 824. 

Not limited to court of claims 
Amendment of Court of Claims Act 
which waived state Immunity from 
liability for torts of its officers and 
employees is not limited to litigation 
in the court of claims.—^Daniels v. 
City of Syracuse, 106 N.T.S.2d 72, 
200 Misc. 415. 

Asslgnmeat of claim 
Claim against state for dcunage to 
automobile from collision with state 
highway patrol truck was barred by 
reason of assignment of a claim 
therefor to Insurer which paid own¬ 
er his loss.—Wessels v. State, 86 N. 
T.S.2d 590, 194 Misc. 317. 

86. N.T.—Scully v. State, 108 N.T. 
S.2d 558, 199 Mlsa 876, reversed on 
other grounds 111 N.T.S.2d 244, 279 
App.Div. 964. 

87. Ky.—Commonwealth v. Hoover's 
Adm'r, 118 S.W.2d 741, 274 Ky. 472. 

N.T.—Arnold v. State, 8 N.T.S.2d 
28, 255 App.Div. 422—^Kaplan v. 
State, 95 N.T.S.2d 890, 198 Misc. 
62, affirmed 100 N.T.S.2d 693, 277 
App.Div. 1065, motion denied 98 
N.E.2d 117, 302 N.T. (No. 623) 1.— 
Sutherland v. State, 68 N.T.S.2d 
663, 189 Mlsa 963—Metlldl v. State, 
30 N.T.S.2d 168, 177 Mlsa 179— 

114Q 


Torrey v. State, 23 N.T.S.2d 370, 
175 Mlsa 259—^McLane v. State, 53 
N.T.S.2d 194—Cunningham v. State, 
32 N.T.S.2d 275, modified on other 
grounds 34 N.T.S.2d 903, 264 App. 
Div. 81L 
Assaults 

N.T.—Huff V. State, 68 N.T.S.2d 365, 
271 App.Div. 1040—^Nephew v. 

State, 36 N.T.S.2d 541, 178 Misc. 
824. 

False Impiisonment 
N.T.—Dailey v. State, 75 N.T.S.2d 
40, 190 Misa 542—^Tierney v. State, 
34 N.T.S.2d 749, 178 Mlsa 421. 
ICisrepresentatlons 
A judgment for damages against 
state on the ground of misrepresenta¬ 
tions by state highway department is 
not obnoxious to the constitutional 
amendment providing that neither 
the general assembly nor a munici¬ 
pality may increase the pay of any 
public contractor above the amount 
specified In the contract.—State v. 
Hartford Aca & Indem. Co., 70 A.2d 
109, 136 Conn. 157. 

VlolatloiL of civil rights law 
Under statute providing that state 
waives Immunity from liability and 
action and consents to have same de¬ 
termined in accordance with same 
rules of law governing actions 
against individuals and corporations, 
state could, in connection with its 
operation of a facility for a fee, be 
held liable for violation of civil 
rights laws by reason of its publi¬ 
cation and circulation of claimant's 
picture without his consent.—Seidel¬ 
man V. State, 110 N.T.S.2d 880. 
Officers and employees 

(1) The word '‘officers," as used in 
statute providing that the state 
waives its Immimity from liability 
for the torts of its officers and em¬ 
ployees, is Included in the term "em¬ 
ployees."—Goldstein v. State, 24 N. 
E.2d 97, 281 N.T. 396. 

(2) State police are employees of 
the state for whose negligence the 
state may be held liable under Court 
of Claims Act.—^Bertch v. State, 83 
N.T.S.2d 814, 193 Misa 259. 

Agents In charitable and other Insti- 
tations 

N.T.—Weber v. State, 53 N.T.S.2d 
698. 
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within the terms of the statute,provided the ele- 
'inents of tort liability have been established, as dis- 
-cussed supra § 129. Where the state as a sovereign 
;assumes liability for a tort, it must be held also to 
•have waived its immunity from liability as an el- 
.eemos 3 mary corporation.^^ In some jurisdictions, 
while the state is not liable for the negligent acts of 
officers and agents, and may not be sued in the 
courts, the legislature may recognize a moral ob- 
iligation as a ground for an appropriation of com¬ 
pensation for the injury, subject to judicial review 
by the court in a proper proceeding to determine 
its validity,^® but if the claim is denied, the claim¬ 


ant has no further remedy.®^ 

In order to hold the state liable for negligence 
the intent of the legislature to make it liable must 
appear in clear and unambiguous language.®® The 
state, not being a municipal corporation, is unaf¬ 
fected by statutory provisions rendering such cor¬ 
porations liable,®® and a statute authorizing suits or 
claims against a state, discussed infra §§ 214, 215, 
does not render the state liable in tort for the neg¬ 
ligence or misconduct of officers or agents of the 
state unless the state has, by statute, expressly 
agreed to be liable on such claims.®^ Where, how- 


188 . XT.S.—^McConnell v. City of De¬ 
troit, D.C.Mlcli., 98 F.Supp. 901. 
.N.T.—Goldstein v. State, 24 N.E.2d 
97, 281 N.T. 396—^Newladony v. 
State, 93 N.T.S.2d 24, 276 App.Div. 
59. 

.Absence of liability under statute for 
acts of members of militia see Mi¬ 
litia § 22 . 

injuries from hlfflLway system 

A statute providlniT that the state 
waived immunity from suit for any 
•damages for personal injuries and 
property damage caused by the lo¬ 
cation, construction, reconstruction, 
improvement, and maintenance of 
the trunk highway system did not 
authorize the bringing of suit against 
state by one who was Injured in an 
•explosion in a garage where trucks 
of the maintenance department of the 
state trunk highway system were 
stored and repaired by employees of 
-the state, who, it was alleged, negli¬ 
gently spilled large quantities of gas¬ 
oline in the garage, causing the ex¬ 
plosion.—Underhill v. State, 294 N. 
W. 643, 208 Minn. 498. 

Trespass 

The statute authorizing suit 
Against the state on express con¬ 
tract or for negligence does not au¬ 
thorize action against state for dam¬ 
ages for a trespass.—People v. Buell- 
ton Development Co., 136 P.2d 793, 68 
■Cal.App.2d 178. 

S.C.—Sandel v. State, 119 S.E. 
776, 126 S.C. 1, rehearing denied 
122 S.E. 671, appeal dismissed 44 
S.Ct. 5, 263 U.S. 672, 68 L.Bd. 600, 
error dismissed 46 S.Ct. 100, 269 

U. S. 632, 70 L.Bd. 397. 

■90. W.Va.—^Prlce v. Sims, 58 S.E.2d 
657—State ex rel. Davis Trust Co. 

V. Sims, 46 S.E.2d 90, 130 W.Va. 
623. 

91. W.Va.—Price v. Sims, 58 S.B.2d 
667, 134 W.Va. 173. 

•92. N.T.—Goldstein v. State. 24 N.E. 
2d 97, 281 N.Y. 396—Dembrod v. 
State. 68 N.Y.S.2d 490, 185 Misc. 
1061—Condon v. State, 8 N.Y.S.2d 
544, 169 Misc. 666 . 

Tex.—Welch v. State, Clv.App., 148 
S.W.2d 876. error refused. 


Wls.—^Holzworth v. State, 298 N.W. 

163, 238 Wis. 63. 

59 C.J. p 195 note 50. 

AuthorlzatloiL to named Individual 
A statute authorizing named farm¬ 
er to sue commonwealth and State 
Game and Fish Commission for dam¬ 
age done to his crops by deer from 
game refuge on land adjoining his 
farm, and providing for payment of 
any judgment rendered for plaintiff 
out of general fund, waived common- 
wealth*s immunity from liability, as 
well as its Immunity from action.— 
Commonwealth v. Masden, 175 S.W.2d 
1004, 295 Ky. 861. 

Xilablll'ty held not Imposed 

( 1 ) The statute creating a cause of 
action for a period of one year from 
date of death in favor of an individ¬ 
ual who has been damaged, the stat¬ 
ute making every individual respons¬ 
ible for his negligence, and the stat¬ 
ute creating liability as respondeat 
superior do not make the state or 
its departments liable in tort to any¬ 
one for acts, negligence, imprudence 
or want of skill.—Cox v. Louisiana 
Department of Highways, La.App., 11 
So.2d 409. 

(2) The statutory provision that 
motor vehicle owners shall be liable 
for injury occasioned by negligent 
operation of such vehicle does not de¬ 
prive state of immunity from liabil¬ 
ity incident to negligent use of its 
automobiles, especially in absence of 
any hint of such deprivation in title 
of act; also, the statutory provision 
maldng drivers of state-owned motor 
vehicles subject to provisions of 
statute applicable to ordinary driv¬ 
ers, for whose negligence motor ve¬ 
hicle owners are generally liable, does 
not abolish or waive the sovereign 
immunity of state or agency thereof 
acting in governmental capacity in 
using its motor vehicle.—^Mead v. 
State, 6 N.W.2d 740, 303 Mich. 168. 

93. Tex.—Ck)zpu 8 Juris quoted in 
Welch V. State. Civ.App., 148 S.W. 
2d 876, 879, error refused. 

69 C.J. p 196 note 52. 

94. La.—^Fouchaux v. Board of 
Corners of Port of New Orleans, 
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App., 186 So. 103, affirmed 190 So. 
373, 193 La. 182, certiorari uienied 

60 S.Ct. 112, 308 U.S. 554, 84 L.Ed. 
466. 

Mich.—Manion v. State, 6 N.W.2d 627, 
303 Mich. 1, certiorari denied Man- 
ion v. State of Michigan. 63 S. 
Ct 169, 317 U.S. 677, 87 L.Ed. 543. 
Okl.—Corpus Juris cited in Mount- 
castle V. State, 145 P.2d 392, 393, 
193 Okl. 506. 

Tex.—Corpus Juris quoted iu Welch 

V. State, Civ.App., 148 S.W.2d 876. 
879, error refused—^Powell v. State, 
Civ.App., 118 S.W.2d 960—State v. 
Brannan, Civ.App., Ill S.W.2d 347, 
error refused—Corpus Juris cited 
In State v. Isbell, Civ.App., 94 S. 

W. 2d 423, 426—Buchanan v. State, 
Civ.App., 89 S.W.2d 239, error re¬ 
fused. 

Utah.—Campbell Bldg. Co. v. State 
Road Commission, 70 P.2d 857, 95 
Utah 242. 

Va.—Sayers v. Bullar, 22 S.E.2d 9, 
180 Va. 222—Wilson v. State High¬ 
way Commissioner, 4 S.E.2d 746, 
174 Va. 82. 

Wis.—^Trempealeau County v. State. 

61 N.W.2d 499, 260 Wls. 602—Holz- 
worth V. State, 298 N.W. 163, 238 
Wls. 63. 

59 C.J. p 196 note 54. 

Preservation of immunity 

The provision of the Court of 
Claims Act that the act shall in no 
manner be construed as enlarging 
the present liabilities of the state 
and any of its departments, commis¬ 
sions, boards, institutions, arms or 
agencies, means that the state’s im¬ 
munity from liability while engraged 
in a governmental function is pre¬ 
served because the waiver of that de¬ 
fense would enlarge the present lia¬ 
bilities of the state.—Manion v. 
State, 5 N.W.2d 627, 303 Mich. 1. 

Suit on ooutraots 

Consent by state to be sued on cer¬ 
tain contracts of State Road Com¬ 
mission did not open door to liability 
for negligence or misconduct or will¬ 
ful conduct or unauthorized acts of 
officers or agents of state.—Campbell 
Bldg. Co. V. State Road Commission, 
70 P.2d 857, 95 Utah 242. 
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ever, the statute, waiving immunity from suit ex¬ 
pressly reserves to the state certain defenses, but 
does not reserve the defense of immunity from lia¬ 
bility as a sovereign, it has been held that such lia¬ 
bility is thereby assumed.^^ 

The effect of the state’s waiver of immunity from 
liability and action and its consent to have its lia¬ 
bility determined is to remove a bar to liability 
which the state enjoyed by reason of its sovereign 
dispensation, and is not to create a liability.^® In 
order to impose liability on the state under these 
statutes, there must be an obligation on its part, 
and the state may not be held to have assumed lia¬ 
bility where there is none.®^ Accordingly, there 
is no liability on the state because of the lack of 
proper inspection and supervision of a privately 
owned building and its equipment,®® or for tortious 
acts committed by wards of the state on members 
of society at large, where an individual would not 
be liable at common law under the similar relation¬ 
ship of guardian and ward.®® Where the state 
delegates governmental power for the performance 
of a state function, and the agency exercises its in¬ 
dependent authority as delegated, tiiere is no author¬ 
ity for making claim against the state, but the 
agency exercising the delegated authority must 
respond for its own actionable conduct.^ 


There are large areas of sovereign activity for 
which no liability accrues against the state or the 
officers of the state in the performance of official 
functions;® that is, there are functions of govern¬ 
ment that reside solely in the power of the state 
to exercise and administer which remain unaffected 
by the waiver of immunity statute.® Accordingly, 
no liability ordinarily arises from public acts of 
executive and judicial officers of the state, exer¬ 
cised within the frame of their constitutional and 
legal powers;^ and, notwithstanding laws enacted 
for the public welfare may be destructive of pri¬ 
vate activities, inconveniences of legislative dis¬ 
positions of policy are not a proper subject for 
claims against the state.® 

The state’s waiver of immunity and assumption 
of liability do not extend to redress individual 
wrongs which may have resulted from an error in 
the exercise of judgment by an officer acting in a 
judicial or quasi-judicial capacity.® So the state 
may not be held to respond for errors of law com¬ 
mitted by a judge where the court had jurisdic¬ 
tion of the subject matter and the person,^ as for 
illegal and unlawful detention of one convicted of 
a crime;® nor is the state responsible in tort be¬ 
cause the warden of the state prison obeyed an 
order of commitment issued under a judgment of 


95. S.CJ.—Slrrine v. State, 128 S.B. 

172, 132 S.C. 241. 

59 C.J. p 196 note 55. 

96. N.Y.—^Dembrod v. State, 58 N.T. 

S.2d 490, 185 Misa 1061. 

Bifflit to rely on. defenses 

Legrlslative resolution permitting 
plaintiff to file suit against common¬ 
wealth for death of student by fire in 
dormitory of college maintained by 
commonwealth did not operate to 
foreclose commonwealth's right to re¬ 
ly on defenses on theory that only is¬ 
sue which could be tried was amount 
of damages sustained, since only ef¬ 
fect of resolution was that common¬ 
wealth waived its immunity as a 
sovereign power from being sued in 
its courts for alleged wrong as basis 
for plaintiff's petition.—Common¬ 
wealth V. Madison, 108 S.'W.2d 619, 
269 Ky. 671. 

CoxLCUTrent resolntloii of legislature 
grranting person permission to sue 
state for alleged negligent acts of 
livestock sanitary commission in¬ 
spector in dipping cattle could not 
create liability on state for alleged 
negligent acts, since that could be 
done only by general law of legisla- 
tura—State v. Isbell, 94 S.'W.2d 428, 
127 Tex. 399. 


V. State, 290 N.T.S. 789, 160 Misc. 
828. 

Fire protection 

The state was not liable for loss of 
property destroyed by fire, in ware¬ 
house in city, on theory that state 
had duty through its agent, the city, 
to furnish sufficient fire protection 
and that it negligently failed to do 
so, since state had no moral or legal 
obligation to furnish such protection. 
—Hughes V. State, 299 H.T.S. 387, 252 
App.Dlv. 263. 

98. N.T.—Chastaine v. State, 290 N. 
T.S. 789, 160 Misc. 828. 

99. N.T.—^Excelsior Ins. Co. of New 
York V. State, 37 N.Y.S.2d 378, 178 
Misc. 1079. 

1. N.Y.—Pantess v. Saratoga 
Springs Authority. 8 N.Y.S.2d 103, 
255 App.Div. 426—^Buck v. State, 96 
N.Y.S.2d 667, 198 Misc. 675. 
IflConlolpallty, while engaged in dis¬ 
charge of duty to make provision for 
public health and for care of victims 
of mental or physical ailments, is an 
instrumentality selected by the state, 
and state is exempt from liability for 
tort in such circumstances.—^Meyer v. 
City of New York, 293 N.Y.S. 663, 
162 Misc. 23. 

2. N.Y.—Newladony v. State, 93 N.Y. 
S.2d 24, 276 App.Div. 59. 
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War or public disorder 

There is no responsibility under 
substantive municipal law for the 
acts of a sovereign in war, or the 
suppression of public disorders, or 
for the creation and development of 
the necessary instrumentalities of 
force to implement these functions.. 
—^Newladony v. State, supra. 

8. N.Y.—Seidelman v. State, 110 N. 
Y.S.2d 380. 

4. N.Y.—Newladony v. State, 93 N. 
Y.S.2d 24, 276 App.Div. 69—Seidel¬ 
man V. State, 110 N.Y.S.2d 880. 

5. N.Y.—^Newladony v. State, 93 N. 
Y.S.2d 24, 276 App.Div. 69—^Aber v. 
State, 109 N.Y.S.2d 816. 

6. N.Y.—Bertch v. State, 83 N.Y.S. 
2d 814, 192 Misc. 980—Toyos v. 
State, 47 N.Y.S.2d 322, 181 Misc. 
761—Haslam v. State, 4 N.Y.S.2d 
69, 167 Misc. 456—^Beaudnias v. 
State, 47 N.Y.S.2d 509. 

7. N.Y.—Reilly v. State, 76 N.Y.S. 
2d 38, 190 Misc. 862. 

8- N.Y.—^Mudge v. State, 68 N.Y.S. 
2d 388, 271 App.Div. 1039—Reilly 
V. State, 76 N.Y.S.2d 38, 190 Misc. 
862—^Douglas v. State, 52 N.Y.S. 
2d 857, 184 Misc. 441, affirmed 56 
N.Y.S.2d 246, 269 App.Div. 621, 
affirmed 68 N.E.2d 605, 296 N.Y. 
680. 


97. N.Y.—Hughes v. State, 299 N.Y. 
S. 387, 252 App.Div. 263—Chastaine 
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conviction, even thoug'h the judgment was im- 
proper.3 However, jurisdiction both of the offense 
charged and of the person of plaintiff is essential 
in order to make an existing judgment of convic¬ 
tion a bar to recovery in an action against the 
state for damages for false arrest and impris- 
onment,^® and, where the process and judgment of 
conviction against claimant were void and not mere¬ 
ly erroneous, recovery against the state is permis¬ 
sible,^^ and it is unnecessary, as a condition to main¬ 
tenance of action against the state for damages, 
that claimant should have had the judgment of 
conviction vacated or set aside .12 

Constitutional prohibitions. The legislature has 
no power to create any liability against the state 
for any past act of negligence on the part of its 
officers, where tlie constitution forbids the legisla¬ 
ture to make any gift of public money or other 
thing of value to any person and an act at¬ 
tempting to exempt an individual from the rule 
precluding recovery against the state is contrary 
to a constitutional provision prohibiting the enact¬ 
ment of a special law where a general law could 
be made applicable.^^ 

c. Torts of Strangers or Independent Contrac¬ 
tors 

Generally the state is not liable for the torts of 
strangers or independent contractors. 

As a general rule, the state is not liable for the 
torts of strangers,!® and a constitutional provision 


that neither the credit nor the money of the state 
shall be given or lent to, or in aid of, any associa¬ 
tion, corporation, or private undertaking forbids 
legislation which would impose such liability.!® Or¬ 
dinarily the state is not liable for the torts of an in¬ 
dependent contractor performing work for the state, 
since the contractor alone is liable,!'^ and statutes 
providing in specified cases for payment by the 
state of consequential damages have been held not 
to assume liability for the tortious acts of such a 
contractor.!® It has been held, however, that the 
general rule that the state is not liable for the neg¬ 
ligence of an independent contractor is subject to 
exception where the work is so inherently danger¬ 
ous or likely to cause injury as to require the state 
as employer to take the necessary precautions to 
protect the public.!® 

§ 131. LriabUity of State Agencies or Instru¬ 
mentalities 

Generally, a state officer, agent, board, commission, 
or political subdivision exercising a governmenta^ func¬ 
tion is not, in the absence of constitutional or statutory 
provision therefor, officially liable for his or Its torts. 

An action against a state agency or instrumen¬ 
tality is an action against the state, as discussed 
infra § 216, and so a state officer, agent, board, or 
commission exercising a governmental function is 
not, in the absence of constitutional or statutory 
provision therefor, officially liable for his or its 
torts.2® In other words, the tort liability of state 


9 . N.T.—Reilly v. State, 76 N.T.S.2d 
38, 190 Misc. 862. 

CoBunitment valid on face 
Where commitment was valid on 
its face and was not attacked or 
set aside until after the period of 
alleged false imprisonment, the state 
was not liable for damages for false 
imprisonment.—Porter v. State, 74 N. 
Y.S.2d 9, 190 Misc. 739. 

10. N.Y.—Dailey v. State, 75 N.Y.S. 
2d 40, 190 Misc. 542. 

11. N.Y.—^Dailey v. State, supra. 

12. N.Y.—^Dailey v. State, supra. 

13. Cal.—Chapman v. State, 38 P. 
457, 104 Cal. 690, 43 Am.S.R. 158. 

14. S.C.—Sirrine v. State, 128 S.E. 
172, 132 S.C. 241, overruling San- 
del v. State, 104 S.E. 567, 115 S.C. 
170, 13 A.L.R. 1268. 

15. N.Y.—Green v. State, 176 N.Y.S. 
681, 107 Misc. 557. 

59 C.J. p 195 note 42. 

16. N.Y.—Sherlock v. State, 191 N.Y. 
S. 412, 198 App.Div. 494. 

59 C.J. p 195 note 43. 

17. N.Y.—Coolidge v. State, 114 N. 
Y.S. 553, 61 Misc. 38. 

18. N.Y.—^Friedman v. Long Island 


R. Co., 65 N.Y.S.2d 899, reversed on 
other grounds 75 N.Y.S.2d 466, 273 
App.Div. 786. 

19. N.Y.-^anice v. State, 107 N.Y.S. 
2d 674, 201 Misc. 915. 

20. U.S.—U. S. V. Board of Corners 
of Grady County, C.C.A.Okl., 54 P. 
2d 593—Connor v. South Carolina 
Public Service Authority, D.C.S.C., 
91 F.Supp. 262. 

Ark.—Baer v. Arkansas State High¬ 
way Commission, 48 S.W.2d 842, 
185 Ark. 590. 

Cal.—Shannon v. Fleishhacker, 2 P. 
2d 835, 116 Cal.App. 258, hearing 
denied 3 P.2d 1020, 116 Cal.App. 
258. 

Ga—^Tounsel v. State Highway De¬ 
partment of Georgia 178 S.E. 285, 
180 Ga 112, answer conformed to 
179 S.B. 167, 50 GaApp. 520—As¬ 
kew V. Bassett Furniture Co., 158 

S. E. 577, 172 Ga 700. 

Ind.—Bracht v. Conservation Com¬ 
mission. 76 N.E.2d 848. 118 Ind. 
App. 77. 

Kan.—Phillips v. State Highway 
Commission of Kansas, 84 P.2d 927, 
148 Kan. 702—^Payne v. State High¬ 
way Commission, 16 P.2d 509, 136 
Kan. 561. 


Ely.—^Thacker v. Pike County Board 
of Education, 193 S.W.2d 409, 301 
Ky. 781—^Kentucky State Park 
Commission v. Wilder, 84 S.W.2d 
38, 260 Ky. 190—^Pennington’s 

Adm’r v. Commonwealth, 46 S,W. 
2d 1079, 242 Ky. 627. 

La—^Miller, Royal Indemnity Co., In¬ 
tervener V. Board of Com’rs of 
Port of New Orleans, 7 So.2d 355, 
199 La 1071—Mallard v. State. 
App., 194 So. 447—Omes v. Depart¬ 
ment of Conservation of Louisi¬ 
ana App., 187 So. 342—^Fouchaux 
V. Board of Com’rs of Port of New 
Orleans, App., 186 So. 103, aihrmed 
190 So. 373, 193 La 182, certiorari 
denied 60 S.Ct 112, 308 U.S. 554, 
84 L.Ed. 466—^Rome v. London & 
Lancashire Indemnity Co. of Amer¬ 
ica App., 169 So. 132. 

Md.—^Lohr v. Upper Potomac River 
Commission, 26 A2d 647, 180 Md. 
584—^University of Maryland v. 
Maas, 197 A. 123, 173 Md. 554. 

Mo.—^Bush V. State Highway Com¬ 
mission of Missouri, 46 S.W.2d 854, 
329 Mo. 843—State ex rel. State 
Highway Commission v. Riggs, 47 
S.W.2d 178, 226 Mo.App. 1053. 

Mont—^Heiser v. Severy, 168 P.2d 
501, 117 Mont 105, 160 A.L.K. 319. 
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agencies depends on the proper construction of the 
whole acts of the legislature under which the agen¬ 
cy is created and operates but, even where 
specific legislative authority for suit exists, an 
agency of the state may not be sued in tort if there 
are no funds available for satisfaction of a judg¬ 
ment, or no power reposed in the agency for the 
raising of funds necessary to satisfy a recovery 
against it.22 Where a state delegates governmental 
power for the performance of a state function, 
rather than acting directly through an agent, the 
agency exercises its independent authority as dele¬ 
gated, and must respond for its own actionable con¬ 
duct as determined by the general law dealing with 
that class of agent and corporate activity, apart 


from liability on the part of the state.23 In ad¬ 
miralty, it has been held, the common law rule 
that a state agency is not liable for the negligent 
acts of an employee, engaged in a public func¬ 
tion, does not apply but it has also been held that 
a state agency is immune from a libel in admiralty, 
ex delicto, for acts performed in the exercise of 
its state function.25 

Contractor. Generally, the immunity of a sov¬ 
ereign state from liability in tort does not extend 
to an independent contractor doing work for the 
state,26 and such a contractor is individually liable 
for his tortious acts committed in the course of 
his work for the state but he is responsible only 


N.J.—Nesbitt V. Board of Managers 
of New Jersey Agr. Experiment 
Station, 157 A. 651, 10 N.J.Mlsc. 19. 
N.T.—^Beldon v. Mortsragre Commis¬ 
sion, 19 N.Y.S.2d 112, 173 Misc. 731 
—^LeBeau Piping: Corp. v. City of 
New York, 9 N.Y.S.2d 853, 170 Misc. 
644—In re Pink, 34 N.Y.S.2d 758. 
N.C.—Moore v. Clark. 70 S.B.2d 182, 
235 N.C. 364—Schloss v. State 
Highway & Public Works Com¬ 
mission, 53 S.E.2d 517, 230 N.C. 
489. 

Ohio.—^Parkas v. Pulton, 199 N.E. 848. 
51 Ohio App. 92, affirmed 199 N.E. 
850, 180 Ohio St 890. 

Pa.—Scibilia v. City of Philadelphia, 
82 Pa.Super. 328, affirmed 124 A. 
273, 279 Pa. 549, 32 A.L..R. 981— 
Watson ▼. Barnhart 33 Pa.Dist& 
Co. 290. 

S.C.—^Rice Hope Plantation v. South 
Carolina Public Service Authority, 
59 S.E.2d 132, 216 S.C. 500. 

Tex.—^Martin v. State, Civ.App., 88 
S.W.2d 131, error refused. 

Va-—Wilson v. State Highway Com¬ 
missioner, 4 S.E.2d 746, 174 Va. 82. 
59 C.J. p 196 note 60. 

Pnbllo oorporatioxL 

(1) In absence of statute so pro¬ 
viding, public corporation created in 
invltum and supported by taxation is 
not liable for damages caused by 
negligent acts of its officers and 
agents, or for their negligent failure 
to discharge duty imposed on corpo¬ 
ration by law, or for their doing of 
unauthorized acts or their negligent 
doing of authorized acts.—State 
Highway Commission v. Hnight, 154 
So. 263, 170 Miss. 60. 

(2) It has been held, however, that 
because a corporation is established 
and controlled by the state for pub¬ 
lic services, it does not follow that 
such a corporation is, in effect, the 
state and that the same immunities 
from liability attach.—Jensen v. 
Juul, 278 N.W. 6, 66 S.D. 1, 116 A.L. 
R. 1280. 


State penitentiary 
A suit against state penitentiary 
was in fact a suit against state, and 
language **right to sue and be sued,** 
as used in statute creating peniten¬ 
tiary a corporation, did not Include 
right to sue penitentiary in tort.— 
Vigil V. Penitentiary of New Mexico, 

195 P.2d 1014, 52 N.M. 224. 
Constmotion of bridge 

An action in tort will not lie 
against an unincorporated agency of 
the state, such as a state highway 
commission, for construction of a 
bridge likely to flood adjacent prop¬ 
erty.—-Town of Greenville v. State 
Highway Commission, 145 S.E. 31, 

196 N.C. 226. 

Action held not objectionable 
Negligence action by tenant In¬ 
jured in building purchased at fore¬ 
closure sale by state corporation 
commission as statutory receiver of 
bank having equities in building was 
not objectionable as being against 
state agencies, and recovery would 
be payable only from assets in re¬ 
ceiver's hands.—Hood v. Mitchell, 
167 S.E. 570, 204 N.C. 180. 

Immunity held not to extend to oases 
of nuisance 

Ky.—^Kentucky State Park Commis¬ 
sion V. Wilder, 84 S.W.2d 38, 260 
Ky. 190. 

Pa.—Sturges v. School Dlst. of City 
of Chester, 83 Pa.Dist.&Co. 525, 
27 Bel.Co. 432. 

21. U.S.—Jones v. Scofield Bros., I>. 

C.Md., 73 P.Supp. 895. 
Xndemsifying insurance 

The mere existence of Indemnify¬ 
ing Insurance taken out by state 
agencies not otherwise liable in tort 
suits is insufficient to create tort 
liability unless legislative enactment 
creating agency as a whole shows In¬ 
tent to impose such liability; and 
the possible inference that attorney 
associated with assistant attorney 
general appearing for state roads 
commission in personal injury action 
arising out of operation of ferry 
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represented the insurer did not es¬ 
tablish legislative permission for 
tort suits against commission.— 
Jones V. Scofield Bros., supra. 
Statutes held not to Impose tort lla- 
bmty 

(1) In general.—^Lohr v. Upper 
Potomac River Commission, 26 A.2d> 
547, 180 Md. 584. 

(2) Statutory provision that noth¬ 
ing in act creating public service 
authority shall involve the credit 
and taxing power of the state, and 
that securities of authority shall not 
constitute obligations of state, and 
that state should not be responsible 
for payment of principal or interest 
of or on securities, does not give 
authority such corporate existence 
separate from state as to make the 
authority liable in tort in absence or 
statute making authority liable in. 
tort—^Rice Hope Plantation v. South 
Carolina Public Service Authority, 
59 S.E.2d 132, 216 S.C. 500. 

22 . Md.—University of Maryland v.. 
Maas, 197 A. 123, 173 Md. 564. 

23. N.T.—Pantess v. Saratoga. 
Springs Authority, 8 N.Y.S.2d 103, 
255 App.Div. 426—^Buck v. State, 
96 N.T.S.2d 667, 198 Misc. 676. 

24. U.S.—Standard Oil Co. of New 
Jersey v. U. S., D.C.Ala., 25 P.2da 
480. 

59 C.J. p 197 note 61. 

25. U.S.—Sehlmeyer v. Romeo Co.,. 
aCLACal., 117 P.2d 996. 

23. Conn.—^Farrell v. L. G. Be Fe¬ 
lice & Son, 42 A.2d 697, 132 Conn. 
81. 

Pa.—^Ference v. Booth & Fllnn Co., 
88 A.2d 413, 370 Pa. 400. 

27. N.T.—^Trumpbour v. Arthur A. 
Johnson Corp., 294 N.T.S. 575, 260- 
App.Biv. 856, reargument denied 
297 N.T.S. 683, 261 App.Biv. 733; 
affirmed 14 N.B.2d 186, 277 N.T. 
609—^Friedman v. Long Island R. 
Co., 66 N.T.S.2d 899, reversed on. 
other grounds 75 N.T.S.2d 466, 273*. 
App.Biv. 786. 
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when it is shown that his work was carried out in 
a negligent manner,28 and, where he performs his 
work in accordance with plans and specifications 
and is guilty of neither negligence nor willful tort, 
he is not liable for any damage that might re- 
sult.28 

Political subdivisions of state. Generally, the po¬ 
litical subdivisions of the state, just as the state 
itself, are not liable for torts committed in the ex¬ 


ercise of governmental functions tmless made lia¬ 
ble by express enactments of the legislature ,20 ex¬ 
cept where the acts complained of, in effect, consti¬ 
tute a taking of private property for public use 
without just compensation but political subdivi¬ 
sions of the state are liable for negligence of their 
agents and employees where such subdivisions are 
engaged in lawful business, as distinguished from 
the discharge of governmental functions.82 


VI. FISCAL MAKAGEMENT, PUBUO DEBT, AND SECURITIES 
A LEGISLATIVE POWER IN GENERAL 


§ 132. General Statement 

Except as limited by constitutional provisions, the 
legislative body of the state has absoiute control over 
its finances and may direct and control the disposition 
•of state funds. 

Except as limited by constitutional provisions,28 


the legislative body of the state has absolute con¬ 
trol over its finances.®^ Thus, subject only to con¬ 
stitutional restrictions,^^ the power of the legisla¬ 
ture over state funds is plenary®® and it may direct 
and control the disposition of such funds ;37 that 


S8. La.—Chargols v. Grlmmett & 
James, App., 86 So.2d 390. 

No oaase of action on contract 
A breach of a provision in a con¬ 
tract between state and contractor 
engaged in work on barge canal, 
limiting amount of explosives to be 
used, quantity to be kept on hand, 
and precautions to be taken by con¬ 
tractor to prevent damage to person 
or property, gave administrators of 
decedents who were killed by a dyna^ 
mite explosion no cause of action 
against the contractor, where dece¬ 
dents* only interest in performance 
of the contract was that of any other 
citizen who came in vicinity of the 
dynamite.—Prescott v. Collins, 86 N. 
Y.S.2d 135, 263 App.Div. 690. appeal 
dismissed 50 N.E.2d 232, 290 N.T, 811. 

29. Pa—^Ference v. Booth & Flinn 
Co., 88 A2d 413, 370 Fa 400. 

30. Ala—^McSheridan v. City of 
Talladega 8 So.2d 881, 248 Ala 
162. 

Ariz.—^Hartford Accident & Indem¬ 
nity Co. V, Walnscott, 19 P.2d 328, 
41 Ariz. 439. 

S.C.—Casque v. Town of Conway, 8 
S.B.2d 871, 194 S.C. 15—Brooks v. 
One Motor Bus Carrying 1937-38 
South Carolina License V 1357, 
Motor No. 45590, Serial No. 40476, 
3 S.B.2d 42. 190 S.C. 379. 

Liability in tort: 

Of counties see Counties S 215- 

221 . 

Of municipalities see Municipal 
Corporations §S 745-949. 

31. S.C.—Gasque v. Town of Con¬ 
way, 8 S.E.2d 871, 194 S.C. 15— 
Brooks V. One Motor Bus Carrying 
1937-38 South Carolina License V 
1357, Motor No. 46690, Serial No. 
40476, 8 S.R2d 42, 190 S.C. 879. 


32. Ariz.—^Hartford Accident & In¬ 
demnity Co. V. Walnscott, 19 P.2d 
328. 41 Ariz. 439. 

33. Ky.—^Board of Education of Cal¬ 
loway County V. Talbott, 86 S.W. 
2d 1059, 261 Ky. 66. 

fiscal year 

The purpose of constitutional pro¬ 
vision that fiscal year *‘of the state 
and all its agencies’* shall begin on 
July first each year is to facilitate 
state bookkeeping.—State ex rel. 
Montgomery v. Nordberg, 193 S.W.2d 
10, 354 Mo. 952. 

34. La—Corims Juris quoted iu 
Wall V. Close, 14 So.2d 19, 34, 203 
La 845. 

Pa—School Dist. of Newport Tp. 
in Luzerne County v. State Tax 
Equalization Board, 79 A.2d 641, 
366 Fa 603. 

59 C.J. p 197 note 64. 

35 . Mo,—^Moore v. Brown, 165 S.W. 
2d 657, 350 Mo. 256. 

Tex.—^Port Worth Cavalry Club v. 
Sheppard, 83 S.W.2d 660, 125 Tex. 
339. 

Pledge of state property 

(1) Purpose of constitutional pro¬ 
vision inhibiting pledge of state 
property was to stop legislative 
pledge of state credit to aid private 
enterprises and not to hamper state 
agencies or boards in conduct of 
their legitimate affairs; proposed 
borrowing by board of supervisors 
of state university of money ftom 
the Reconstruction Finance Corpora¬ 
tion, issuance of certificates, and set¬ 
ting anide of profits and revenues 
other than ad valorem taxes or reve¬ 
nues otherwise dedicated by statute 
to provide for repayment were not 
contrary to such constitutional pro¬ 
vision.—Caldwell Broa v. Board of 
Sup’rs of Louisiana State University 
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and Agricultural and Mechanical 
College, 147 So. 5, 176 La. 825. 

(2) Statute with respect to ac¬ 
quiring toll bridges does not dele¬ 
gate to subordinate body right to 
pledge earnings derived from prop¬ 
erty belonging to state without ap¬ 
proval of legislature.—California 
Toll Bridge Authority v. Wentworth, 
298 P. 485, 212 Cal. 298. 

Bestrlctions held not violated 
Fla—Carlton v. Mathews, 137 So. 
815, 103 Fla 301. 

Ill.—^Reif V. Barrett, 188 N.B. 889. 
355 ni. 104. 

36. Ark.—^Director of Bureau of 
Legislative Research v. Mackrell, 
204 S.W.2d 893, 212 Ark. 40—Dick¬ 
inson V. Clibourn, 187 S.W. 909, 
125 Ark. 101. 

La—Orleans Parish School Board v. 
Louisiana State Board of Educa¬ 
tion, 41 So.2d 509, 215 La 703— 
Corpus Juris quoted In Wall v. 

I Close, 14 So.2d 19, 84, 203 La 345. 
Neb.—^Bollen v. Price, 261 N.W. 689, 
129 Neb. 342. 

Va—Commonwealth v. Ferries Co., 
92 S.E. 804, 120 Va 827. 

Gasollna tax funds 
Miss.—State Highway Commission 
V. Gulley. 145 So. 351, 167 Miss. 
631. 

37. U.S.—U. S. V. Fenton, D.C.Idaho. 
27 F.Supp. 816. 

Ark.—^Paving Improvement Dist. No. 
51 of Texarkana v. Refunding 
Board of Arkansas, 88 S.W.2d 50, 
191 Ark. 838. 

Neb.—Bollen v. Price, 261 N.W. 689, 
129 Neb. 342. 

N.T.—Ausable Chasm Co. v. State, 
194 N.E. 843, 266 N.T. 826. 

Except as to funds pledged to re¬ 
tirement of bonds and interest, state 



§ 132 


STATES 


81 C.J.S. 


is, the legislature may appropriate the funds of the 
state as it chooses,38 whenever the public welfare 
will be promoted by such appropriation.39 Under 
some constitutions, certain purposes of expenditure 
by the legislature may be expressly or impliedly au¬ 
thorized,^ o or the legislature may be expressly au¬ 
thorized to lend the public money for certain pur- 
poses.41 With respect to the handling of public 
funds, the legislature is in a position similar to 
that of a trustee, and the rule of fiduciary law that 
a trustee shall not be allowed to advantage himself 
in dealing with trust funds is apposite.^3 

Power to raise money. Some constitutional pro¬ 
visions, although providing for the minimum rev¬ 


enue to be raised, do not limit the amount.-** Un¬ 
der some constitutions the only two ways in which 
the legislature can raise money are by taxation 
and by borrowing according to the constitutional 
provisions applicable.^^ 

Trust fund. In the absence of any limitation, 
the legislature has tmdoubted control of a trust 
fund for the uses fo-r which it was given.-*® 

^Tuhlic funds*' are funds of the state, such as tax¬ 
es, customs, moneys, etc., raised by operation of 
general law and appropriated by the government 
for the discharge of its obligations or some public 
purpose.^® 


funds are subject to legrislative will 
and may be changred, abolished, and 
transferred to other accounts or 
funds.—^Reif v. Barrett, 188 N.B. 
889, 355 Ill. 104. 

Statute held to have retrospective 
application 

Ga.—U. S. Fidelity & Guaranty Co. 
V. Toombs County, 1 S.£.2d 411, 
187 Ga. 544. 

Safety 

Legrislature has power to provide 
for safety of public funds, whether 
derived from taxation or otherwise. 
—Storen v. Sexton, 200 N.K 261, 209 
Ind. 689, 104 A.L.R 1359. 

Conditions to sfxant of aid 

(1) State could attach any desired 
conditions to grant of state aid to 
Improvement districts and districts 
could not demand such aid as legral 
rigrht unless complying with condi¬ 
tions.—^Paving Improvement Dist. 
No. 51 of Texarkana v. Refunding 
Board of Arkansas, 88 S.W.2d 50, 
191 Ark. 838. 

(2) Provision reauiring improve¬ 
ment districts to apply for state aid 
within sixty days after effective date 
of statute was condition precedent 
to recovery of such aid by district 
for paving street constituting con¬ 
tinuation of state highway.—^Paving 
Improvement Dlst. No. 51 of Texar¬ 
kana V. Refunding Board of Arkan¬ 
sas, supra. 

38. Ala.—State Tax Commission v. 
Board of Bducatlon of Jefferson 
County, 179 So. 197, 235 Ala 388. 
Ky.—^Board of Education of Callo¬ 
way County V. Talbott, 86 S.W.2d 
1059, 261 Ky. 66—^Marsee v. Hager, 
101 S.W. 882, 31 Ky.L. 79. 

Mont.—Graham v. Board of Examln- i 


ers of State, 166 P.2d 966, 116 
Mont. 584. 

R.L—^In re Opinion to the Governor, 
178 A. 433. 66 R.I. 56. 

Tenn.—Jackson County v. McGlas- 
son, 69 S.W.2d 887, 167 Tenn. 311. 

59 C.J. p 197 note 67. 

Change of existing laws 

General assembly may appropriate 
funds from state treasury to what¬ 
ever purpose It thinks proper as 
long as its acts are not In conflict 
with constitution, even though by 
such appropriation It changes exist¬ 
ing laws and requires levy of addi¬ 
tional taxes.—Crawford v. Johnston, 
181 S.B. 476, 177 S.C. 399. 

39 . Va.—City of Richmond v. Pace, 
103 S.E. 647, 127 Va. 274. 

69 C.J. p 197 note 68. 

40. Ark.—^Humphrey v. Garrett, 236 
S.W.2d 569, 218 Ark. 418. 

Mo.—State ex rel. Russell v. State 
Highway Commission, 42 S.W.2d 
196, 328 Mo. 942. 

69 C.J. p 197 note 69. 

‘^Public improvements” 

Student dormitories constructed at 
a state university are “public im¬ 
provements'* within meaning of con¬ 
stitutional provision authorizing the 
state to contract debts for the mak¬ 
ing of “public improvements.”— 
State ex rel. Fatzer v. Board of Re¬ 
gents of State of Kan., 207 P.2d 373, 
167 Kan. 687. 

41. S.D.—Schaaf v. South Dakota 
Rural Credit Board, 164 N.W. 964, 
39 S.D. 377. 

60 C.J. p 197 note 70. 

under terms of Federal Bmergency 
Belief Act 

Mich.—In re Community Co-op. In¬ 
dustries, 273 N.W. 287, 279 Mich. 
610. 


42. S.C.—Scroggle v. Bates, 48 S.B. 
2d 634, 213 S.C. 141. 

43. Minn.—^Fleckten v. Lamberton, 
72 N.W. 65, 69 Minn. 187. 

69 C.J. p 198 note 76. 

4A, Ky.—Stanley v. Townsend, 186 
S.W. 941, 170 Ky. 833. 

45. Ala—^Bx parte Selma, etc., R. 
Co., 46 Ala 423. 

59 C.J. p 198 note 79. 

Administration of trust funds gen¬ 
erally see Infra § 168. 

46. Mich.—^Pokomy v. Wayne Coun¬ 
ty, 33 N.W.2d 641, 322 Mich. 10. 

Mo.—State ex rel. St. Louis Police 
Relief Ass'n v. Igoe, 107 S.W.2d 
929, 340 Mo. 1166. 

50 C.J. p 854 notes 66-70. 

“Public nuoneys” are funds raised 
by governmental unit or agency for 
conduct of government and govern¬ 
mental purposes, not funds inci¬ 
dentally falling into hands of gov¬ 
ernmental agent while performing 
his lawful functions, such as ali¬ 
mony payments deposited with 
friend of circuit court.—Pokorny v. 
Wayne County, 33 N.W.2d 641, 322 
Mich. 10. 

Held not **publlo fund” 

A petition seeking allowance of 
court disbursements and compensa¬ 
tion for plaintiffs' counsel, out of 
funds which had been recovered in 
class suit to compel state official to 
restore moneys which had been di¬ 
verted from old age pension fund 
in reliance on unconstitutional stat¬ 
ute which suit was successfully 
prosecuted, would not be denied on 
ground that it was violative of state 
sovereignty, since old age pension 
fund was not a “public fund” belong¬ 
ing to state.—^Pensioners Protective 
Ass’n V. Davis, 150 P.2d 974, 112 
Colo. 535: 
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§ 133. Use of Funds 

a. Public or private purpose 

b. Other constitutional limitations 

a. Public or Private Purpose 

(1) In general 

(2) Discharge of moral or equitable ob¬ 

ligation 

(3) Validity of particular appropriations 

or fiscal measures 

(1) In General 

Generally, under express op Implied constitutional 
limitations, public funds may be used only for a public 
purpose, and the determination of such purpose ordinarily 
Is a matter for the legislature as to which It Is vested 
with a wide discretion. Whether an appropriation is 
for a pubiic purpose depends on the particular facts in 
each case, and a public purpose is shown If the appro¬ 
priation is for the support of government or for any of 
the recognized objects of government. 

Generally, under the express or implied provi¬ 
sions of the constitution, public funds may be used 


only for a public purpose.^*^ The right of the leg¬ 
islature to appropriate public funds is correlative 
with its right to tax,48 and, under constitutional 
provisions against taxation except for public pur¬ 
poses and prohibiting the collection of a tax for 
one purpose and the devotion thereof to another 
purpose, no appropriation of state funds can be 
made for other than a public purpose.^^ The dec¬ 
laration of an emergency alone is not sufficient to 
justify the use of public money for an otherwise 
private purpose unless it can be shown that there 
is a power under the constitution which the emer¬ 
gency summons into action.®® An appropriation 
which is for a public as distinguished from a pri¬ 
vate purpose and which is made to carry out state 
obligations is valid even though counties or other 
subdivisions of the state are required under the 
law to aid therein.®! State funds may not be dis¬ 
bursed under an appropriation to carry out cer¬ 
tain statutory provisions where such provisions are 
otherwise invalid.®^ 


47. Cal.—^Lertora v. Riley, 67 P.2d 
140, 6 Cal.2d 171—^Madden v. Riley, 
128 P.2d 602, 53 CaJ.App.2d 814. 

Conn.—^Lyman v. Adomo, 52 A.2d 
702, 133 Conn. 511. 

Idaho.—State ex reL Walton v. Par¬ 
sons. 80 P.2d 20, 68 Idaho 787. 

Ill.—^People ex rel. Douglas v. Bar¬ 
rett, 19 N.E.2d 340. 370 Ill. 464— 
Schuler v. Board of Education, 18 
N.E.2d 174, 870 III. 107. 

Mass.—In re Opinion of the Justices, 
195 N.E. 897, 291 Mass. 567, 98 
A.L.R. 1364. 

N.H.—^In re Opinion of the Justices, 
190 A. 425, 88 N.H. 484, 

N.C.—Reed v. State Highway and 
Public Works Commission, 184 S. 
E. 613, 209 N.C. 648. 

Okl.—^Veterans of Foreign Wars of 

U. S., Department of Okl., v. Chil¬ 
ders, 171 P.2d 618, 197 Okl. 331. 

Pa.—^Harbold v. City of Reading, 49 
A.2d 817, 855 Pa. 253. 

S.D.—In re Opinion of the Judges, 
240 N.W. 600, 59 S.D. 469. 

Vt—Gross V. Gates, 194 A. 465, 109 
Vt. 156. 

W.Va.—State ex rel. Catron v. Sims, 
57 S.B.2d 465, 133 W.'Va. 610— 
State ex rel. Board of Governors 
of West Virginia University v. 
Sims, 55 S.E.2d 605, 133 W.Va. 239 
—State ex rel. City of Charleston 

V. Sims, 54 S.B.2d 729, 132 W.Va. 
826—State ex rel. Bennett v. Sims, 
48 S.B.2d 13, 131 W.Va. 312—State 
ex rel. Adkins v. Sims, 46 S.Ew2d 
81, 130 W.Va. 645. 

Wis.—State ex rel. Martin v. Glessel, 
31 N.W.2d 626, 252 Wis. 363—State 
ex rel. American Legion 1941 Con¬ 


vention Corp. of Milwaukee v. 
Smith. 293 N.W. 161, 235 Wis. 443 
—State ex rel. Wisconsin Develop¬ 
ment Authority v. Dammann, 277 
N.W. 278, 288 Wis. 147, mandate 
vacated on other g^rounds 280 N.W. 
698, 228 Wis. 147. 

59 C.J. p 198 notes 81, 82. 
Appropriation for public purpose as 
not within prohibition of gifts see 
infra § 134 b. 

Power of state to engage in, or be¬ 
come interested with individuals 
or corporations in, private busi¬ 
ness enterprises see supra § 26. 

Zt Is fundamental pzinoiple of 
American democracy that public 
funds should not be granted to an 
individual or individuals where they 
would clearly serve only private gain 
or advantage and, in order to avoid 
violation of this principle, legisla¬ 
tive appropriation must be for public 
purpose.—^Legat v. Adorno, 83 A.2d 
185, 138 Conn. 134. 

Derivation iTnmaterlal 

Public money may not be expend¬ 
ed for private purpose, regardless 
of whether money is derived by ad 
valorem taxes, by gift, or otherwise. 
—State V. Town of North Miami, 
Fla., 69 So.2d 779. 

Oonstmctlon. 

The constitutional provision for¬ 
bidding appropriation of public mon¬ 
ey for private purpose, as distin¬ 
guished from a public purpose, is 
not to be narrowly construed.—^Dick¬ 
inson V. Porter, 35 N.W.2d 66, 240 
Iowa 393, appeal dismissed 70 S.Ct. 
88, 338 U.S. 843, 94 L.Ed. 515. 
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48. Ky.—^Board of Education of Cal¬ 
loway County V. Talbott, 86 S.W. 
2d 1059, 261 Ky. 66. 

Vt—Gross V. Gates, 194 A. 465, 109 
Vt 156. 

W.Va.—^Berry v. Fox, 172 S.B. 896, 
114 W.Va, 513. 

Wis,—State ex rel. Wisconsin De¬ 
velopment Authority v. Dammann, 
280 N.W. 698, 228 Wis. 147. 

59 C.J. p 198 note 83. 

Coexistent powers 

(1) The power to levy and collect 
taxes and the power to appropriate 
public funds are coexistent and rest 
on the same principle, and, if tax 
cannot be levied for particular pur¬ 
pose, no appropriation of public 
money can be made for such pur¬ 
pose.—State ex rel. Walton v. Par¬ 
sons, 80 P.2d 20, 68 Idaho 787. 

(2) On the other hand, the legisla¬ 
ture is authorized to make an appro¬ 
priation for any purpose for which a 
tax may be levied and collected pur¬ 
suant to section of constitution pro¬ 
viding that taxes shall be levied for 
public purposes only.—Pennington v. 
Shannon, 109 S.W.2d 389, 270 Ky. 
142. 

49. Okl.—Veterans of Foreign Wars 
of U. S., Department of Okl., v. 
Childers, 171 P,2d 618, 197 Okl. 331. 

50. R.I.—Opinion to the Governor, 
63 A.2d 724, 75 R.I. 54. 

51. W.Va—State ex rel. City of 
Charleston v. Sims, 54 S.E.2d 729, 
132 W.Va 826. 

52. W.Va—State ex rel. Dyer v. 
Sims, 58 S.E.2d 766, 133 W.Va 807, 
reversed on other grounds State 
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Whether an appropriation is for a public pur¬ 
pose and therefore within the power of the leg¬ 
islature depends on the particular facts in each 
case.53 In this respect, in determining whether an 
appropriation is for a public purpose, the course 
or usage of government, the objects for which taxes 
have been customarily and by long course of leg¬ 
islation levied, the objects and purposes which 
have been considered necessary for the support 
and proper use of the government, and the rule 
that, in order to sustain a public purpose, the ad¬ 
vantage to the public must be direct and not merely 
indirect or remote are all material considerations.^^ 
Generally, an appropriation is for a public purpose 
if it is for the support of government or for any 
of the recognized objects of government,®6 and 
an act cannot be said to be for a private purpose 
contrary to the constitution where some principle 
of public poliqr underlies its passage.®® The peo¬ 
ple, by voice in the constitution, may determine what 
constitutes a "public purpose” for which the leg¬ 
islature may authorize the expenditure of public 


money, subject only to the federal Constitution,®7 
and the specific grant of power by the constitution 
to do a particular thing controls with respect to- 
the special matter as against a general prohibition 
on the g^ant of public money.®® 

The test of the constitutionality of a statute re¬ 
quiring the use of public funds is whether the 
statute is designed to promote the public interests, 
as opposed to the furtherance of the advantage of 
individuals,®® although such advantage to individ¬ 
uals might incidentally serve the public.®® The 
use of public funds is valid, if for a public pur¬ 
pose, although of incidental benefit to private in¬ 
terests,®i and the fact that the expenditure of pub¬ 
lic funds by the state benefits certain individuals 
or one class more immediately than it does other 
individuals or another class does not necessarily 
deprive the expenditure of its public character.®^ 

Generally, the test of the validity of an expendi¬ 
ture is the character of the use for which the money 
is expended, not who receives it®® Accordingly, 


ex rel. Dyer v. Sims, 71 S.Ct 557, 
341 U.S. 22, 95 L.Ed. 713. 

53. HI.—-People ex rel. Dougrlas v. 
Barrett 19 K.E.2d 840, 870 HI. 
464. 

54. Conn.—Liegat v. Adorno, 88 A.2d 
185, 138 Conn. 134. 

Wia,—State ex rel. ‘Wisconsin De¬ 
velopment Authority v. Dammann, 
280 N.W. 698, 228 Wls. 147. 

55. N.C.—Green v. Kitchin, 50 S.H. 
* 2d 645, 329 N.C. 460. 

56. Iowa.—Dickinson v. Porter, 85 
N.W.2d 66, 240 Iowa 393, appeal 
dismissed 70 S.Ct 88, 388 U.S. 843, 
94 Ii.Bd. 515. 

67- S.D.—^In re Opinion of the Judg¬ 
es, 240 N.W. 600, 59 S.D. 469. 
Shelter 

Purpose of constitutional amend¬ 
ment stating that providing of shel¬ 
ter, etc., is public function during 
time of war, emergency, etc., and 
that commonwealth may provide 
them for their inhabitants in such 
manner as general court shall deter¬ 
mine^ was to make it clear that pro¬ 
viding of shelter, etc., may become a 
public object for which public mon¬ 
eys may be expended as the general 
court may determine.—^In re Opin¬ 
ion of the Justices, 75 N.R2d 284, 
821 Mass. 772. 

58. Tex.—^Highway Commission v. 
Vaughn. Civ.App., 288 S.W. 875. 

59 C.J. p 200 note 48. 

59. Mass.—In re Opinion of the 
Justices, 98 N.E. 611, 211 Mass. 
624, 42 D.R.A-,N.S., 221. 

N.H.—Conway v. New Hampshire 
Water Resources Board, 199 A. 83, 
89 N.H. 846. 


Wls.—State ex reL Wisconsin De¬ 
velopment Authority v. Da mm a n n, 
280 N.W. 698, 228 Wis. 147. 

00 . Okl.—Veterans of Foreign Wars 
of U. S., Department of Okl., v. 
Childers. 171 P.2d 618, 197 Okl. 831. 
59 CJ. p 200 note 87. 

Gharaoter of direct object 
In determining whether act is In¬ 
valid as appropriating public mon¬ 
eys for private purposes, the essen¬ 
tial character of the direct object of 
expenditures provided in act deter¬ 
mines its validity.—^In re Opinion 
of the Justices, 58 A.2d 194, 94 N.H. 
515. 

Absence of governmental supervision, 
or control 

Public money may not be appro¬ 
priated to a private corporation or 
organization operating entirely with¬ 
out governmental supervision or con¬ 
trol, no matter how wholesome may 
be the purpose or function of such 
organization, or how beneficial its 
activities may be to that portion of 
the public with which it comes in 
contact.—Veterans of Foreign Wars 
of XT. S., Department of Okl., v. 
Childers, 171 P.2d 618, 197 Okl. 331. 

61. Conn .—Ijymaxi v. Adorno, 52 A. 

2d 702, 133 Conn. 511. 

Ill.—Cremer v. Peoria Housing Au¬ 
thority. 78 N.E.2d 276, 899 HI. 579. 
N.IL—^In re Opinion of the Justices, 
190 A. 425, 88 N.H. 484. 

Utah.—^Thomas v. Daughters of 
Utah Pioneers, 197 P.2d 477, 114 
Utah 108, appeal denied 69 S.Ct. 
739, 836 U.S. 930, 93 L.Ed. 1090. 
Wis.—State ex reL American Legion 
1941 Convention Corp. of Milwau¬ 
kee V. Smith, 293 N.W. 161, 235 


Wis. 443—State ex rel. Wisconsin 
Development Authority v. Dam¬ 
mann. 280 N.W. 698, 288 Wis. 147. 
59 C.J. p 200 note 88. 

Power 

The authorization of private use 
of power developed from storing 
water and employed in producing 
electric energy under plan put in 
operation by water resources board 
was not invalid exercise of power of 
state as long as private use was in¬ 
cidental in obtaining benefit of stor¬ 
age for the public.—Conway v. New 
Hampshire Water Resources Board, 
199 A. 88, 89 N.H 346. 

62. Iowa.—^Dickinson v. Porter, 85 
N.W.2d 66, 240 Iowa 393, appeal 
dismissed 70 S.Ct. 88. 388 U.S. 843, 
94 L.Ed. 515. 

N.H—^In re Opinion of the Justices, 
190 A. 425, 88 N.H 484. 

Wls.—State ex rel. American Legion 
1941 Convention Corp. of Milwau¬ 
kee V. Smith, 293 N.W. 161, 236 
Wls. 443—State ex rel. Wisconsin 
Development Authority v. Dam¬ 
mann, 280 N.W. 698, 228 Wis. 147. 

63. Ky.—^Kentucky Bldg. Commis¬ 
sion V. Elffon, 220 S.W.2d 836, 310 
•Ky. 365. 

Other statemeiit of rule 
Whether natural or artificial per¬ 
son, through agency of which pro¬ 
ceeds of tax are to be applied or 
used, is public or private, is imma¬ 
terial in determining whether appro¬ 
priation of such proceeds by statute 
is for public purpose, as required by 
constitution, since appropriation is 
not made for such agency, but for 
object which it serves.—Thomas v. 
Daughters of Utah Pioneers, 197 P. 
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in the absence of constitutional prohibitions, if the 
purpose of the appropriation is public, it does not 
matter whether or not the agency through which it 
is dispensed is public.®^ However, from the con¬ 
clusion that an appropriation is for a public purpose, 
it does not necessarily follow that the appropriation 
is legal;®® the purpose of an appropriation of state 
funds must pertain to the state,®® not merely to 
the public purpose of a city or county.®^ In or¬ 
der to constitute a public purpose, the purpose must 
not only be affected with a public interest, but it 
must be performed by the state in the exercise 
of its governmental functions.®® Whether an ap¬ 
propriation connected with a taxing statute is for 
a public purpose depends on whether the remain¬ 
der of the statute is for such purpose.®® 

Determination by legislature or by courts. Gen¬ 
erally, in connection with the validity of the ex¬ 
penditure of state funds, what is for the public 
good, or what is a public purpose, is a question 
for the legislature to decide, with respect to which 


it is vested with a large discretion,*^! which cannot 
be controlled by the courts unless its action is 
clearly evasive.^® Under a constitutional provi¬ 
sion that no appropriation of money shall be made 
except to raise the means for payment of just 
debts of the state or for defraying necessary ex¬ 
penses of government, the legislature has the right, 
to determine what is a necessary expense, provided 
it does not act arbitrarily,*^® and its determination 
will not ordinarily be disturbed.The legislature 
cannot, however, by its mere fiat make a private 
purpose a public purpose so as to authorize an ap¬ 
propriation of public revenues.*^® Where a doubt 
exists whether the purpose of an appropriation is 
public or private, it will be resolved in favor of 
the validity of the appropriation,*^® but where it 
clearly appears that an appropriation is for a pure¬ 
ly private purpose, the court will declare it void' 
as being beyond the legitimate scope of legislative- 
power to make it.*^*^ 

The court may take judicial notice of the public* 


2d 477, 114 Utah 108, appeal denied 
69 S.Ct. 739, 386 U.S. 930, 93 L.Ed. 
1090. 

64* Conn.—^Legat v. Adorno, 83 A. 

2d 186, 138 Conn. 134. 

Biy,—^Kentucky Building Commission 
V. Effron, 220 S.W.2d 836, 310 Ky. 
366 —^Pennington v. Shannon, 109 
S.W.2d 889, 270 Ky. 142. 

Utah.—^Thomas v. Daughters of Utah 
Pioneers, 197 P.2d 477, 114 Utah 
108. appeal denied 69 S.Ct 739, 336 
U.S. 930, 98 L.Ed. 1090. 

'W’is.—State ex rel. Wisconsin De¬ 
velopment Authority v. Dammann, 
280 N.W. 698, 228 Wis. 147. 

69 CJ. P 200 note 40. 

BelmhnrsamexLt of private corpora¬ 
tion 

The mere fact that state funds 
are appropriated to reimburse a pri¬ 
vate corporation for expenditures in¬ 
curred by it to effect purposes spe¬ 
cified in an act does not render the 
appropriation invalid if the services 
are for a public purpose.—State ex 
rel. American Legion 1941 Conven¬ 
tion Corp. of Milwaukee v. Smith, 
293 N.W. 161, 236 Wis. 443--State ex 
rel. Wisconsin Development Author¬ 
ity V. Dammann, 280 N.W. 698, 288 
Wis. 147. 

65 . Wis.—State ex rel. Wisconsin 
Development Authority v. Dam¬ 
mann, supra. 

66. Wis.—State ex rel. Wisconsin 
Development Authority v. Dam¬ 
mann, supra. 

67. Or.—^Kinney v. City of Astoria, 
217 P. 840, 108 Or. 614. 

State and county purpose 
The act authorizing allocation of 


state tax funds to counties for con¬ 
struction of health centers and hos¬ 
pitals is not invalid on ground that 
it provides for use of state funds 
for county purposes, since hospitals 
and health centers are a state pur¬ 
pose as well as a county purpose and 
there is no constitutional barrier 
that prevents state from dealing 
with the problem through agency of 
its governmental subdivisions, the 
counties.—^Parker v. Bates, 66 S.E. 
2d 723, 216 S.a 52. 

68. Okl.—Veterans of Foreign Wars 
of U. S., Department of Okl., v. 
Childers, 171 P.2d 618, 197 Okl. 331 
—Vette V. Childers, 228 P. 145, 102 
Okl. 140. 

69. Iowa.—Dickinson v. Porter, 36 
N.W.2d 66, 240 Iowa 393, appeal 
dismissed 70 S.Ct. 88, 338 U.S. 843, 
94 L.Ed. 515. 

7a Fla—Watson v. Larson, 33 So. 
2d 166, 169 Fla 860, certiorari de¬ 
nied 68 S.CL 741, 833 U.S. 862, 92 
L.Ed. 1141. 

Ill.—Cremer v. Peoria Housing Au¬ 
thority, 78 N.E.2d 276, 399 Ill. 679 
—^People ex rel. Douglas v. Bar¬ 
rett, 19 N.E.2d 340, 370 Ill. 464. 
Utah.—Thomas v. Daughters of 
Utah Pioneers, 197 P.2d 477, 114 
Utah 108, appeal denied 69 S.Ct. 
739, 336 U.S. 930, 93 L.Ed. 1090. 
Wis.-^tate ex rel. Wisconsin De¬ 
velopment Authority v. Dammann, 
280 N.W. 698, 228 Wis. 147. 

69 C.J. P 200 note 45. 

71. Cal.—^Bowker v. Baker, 167 P.2d 
256, 73 Cal.App.2d 653. 
m.—Cremer v. Peoria Housing Au¬ 
thority, 78 N.E.2d 276, 399 Dl. 679. 
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Iowa—^Dickinson v. Porter, 35 N.W. 
2d 66, 240 Iowa 393, appeal dis¬ 
missed 70 S.Ct 88, 838 U.S. 843, 
94 L.Ed. 515. 

Utah.—^Thomas v. Daughters of Utah- 
Pioneers, 197 P.2d 477, 114 Utah? 
108, appeal denied 69 S.Ct 739, 336- 
U.S. 930, 93 L.Ed. 1090. 

Wis.—State ex rel. Wisconsin De¬ 
velopment Authority v. Dammann, 
280 N.W. 698, 228 Wia 147. 

59 C.J. p 200 note 46. 

72 . Cal.—^Bowker v. Baker, 167 P.2d5 
256, 73 Cal.App.2d 653. 

111 .—Cremer v. Peoria Housing Au¬ 
thority, 78 N.B.2d 276, 399 Ill. 679. 
Iowa—^Dickinson v. Porter, 35 N. 
W.2d 66, 240 Iowa 393, appeal dis¬ 
missed 70 S.Ct 88, 338 U.S. 843, 94- 
L.Ed. 515. 

Utah.—Thomas v. Daughters or 
Utah Pioneers, 197 P.2d 477, 114 
Utah 108, appeal denied 69 S.Ct 
739, 336 U.S. 930, 93 L.Ed. 1090. 
Wis.—State ex rel. Wisconsin De¬ 
velopment Authority v. Dammann, 
280 N.W. 698, 228 Wis. 147. 

59 C.J. p 200 note 47. 

73. Ark.—^Humphrey v. Garrett 236 
S.W.2d 569, 218 Ark. 418. 

74 . Ark.—^Humphrey v. Garrett, su¬ 
pra 

7B. W.Va—State ex rel. Cashman v. 
Sims, 43 S.E.2d 806, 130 W.Va 430,. 
172 A.L.R. 1389. 

76 . W.Va—State ex rel. Green v. 
Board of Education of Braxtom 
County, 58 S.E.2d 279, 133 W.Va. 
750 —state ex rel. Cashmaji v. 
Sims, 43 S.B.2d 805, 130 W.Va 430> 
172 A.L.R. 1389. 

77 . W.Va—State ex rel. Cashmam 
V. Sims, supra. 
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purpose of an appropriationWhether or not 
money appropriated by the legislature was intended 
for a public or a private purpose must be deter¬ 
mined from the statute itself, and from such con¬ 
siderations as the court can judicially notice, and 
it is not competent to take proof and determine the 
question as a matter of fact.*^® 

(2) Discharge of Moral or Equitable Obliga¬ 
tion 

Generally, appropriations or disbursements In recog¬ 
nition of a moral or equitable obligation are valid as for 
a fUiblic purpose, and the legislature has a wide discre¬ 
tion as to the conditions on which It will recognize a 
claim which is founded in equity and Justice. 

As a general rule, appropriations or disburse¬ 
ments in recognition of a moral or equitable obliga¬ 
tion are valid as for a public purpose;and, on 
the other hand, where an appropriation or other 
fiscal measure involving the expenditure of public 


funds cannot otherwise be justified as for a public 
purpose, it must affirmatively appear that the ex¬ 
penditure is for the purpose of satisfying a moral or 
equitable obligation of the state.^i The legisla¬ 
ture has a wide discretion as to the conditions on 
which it will recognize a claim which is founded 
in equity and justice,^^ but it may not assert such 
power as a cloak for granting a gratuity or char- 
ity.83 A legislative declaration that a moral ob¬ 
ligation exists on the part of the state is enti¬ 
tled to respect but is not binding on the courts,84 
and, where such declaration is invalid, an appro¬ 
priation in payment of the claim will be held to be 
void.®5 A claimant who seeks compensation from 
the state on the basis of moral obligation cannot 
demand but can only request that the legislature 
directly or on recommendation of the state court 
of claims grant compensation, which the legisla¬ 
ture, as a matter of grace and not of right, may 
do.®® 


78. Mass.—^In re Opinion of the 
Justices, 136 N.E. 157, 240 Mass. 
616, 28 A.L.B. 610. 

79. N.T.—Waterloo Woolen Mfg. Co. 

V. Shanahan, 28 N.R 868, 128 N.Y. 
845, 14 481. 

59 C.J. p 200 note 44. 

80. Ala—^First Nat. Bank of Bir¬ 
mingham V. Walker County Board 
of Education, 11 So.2d 297, 243 Ala 
676—^Alldredge v. Dunlap, 197 So. 
86, 240 AJa 27—^Moses v. Tigner, 
168 So. 194, 232 Ala 457—Board 
of Hevenue and Hoad Com'rs of 
Mobile County v. Puckett, 149 So. 
850, 227 Ala 374. 

Conn.—Carroll v. Socony-Vacuum Oil 
Co., 68 A.2d 299, 136 Conn. 49. 

Ill.—^Krebs v. Board of Trustees of 
Teachers' Retirement System, 102 
N.E.2d 321, 410 Ill. 436—People ex 
rel. Douglas v. Bfurett, 19 N.R2d 
340, 370 111. 464. 

Ky.—^Department of Finance v. 
Dishman, 183 S.W.2d 540, 298 Ky. 
546, 165 A.L.R. 1429—^Pennington 
V. Shannon, 109 S.W.2d 389, 270 
Ky. 142—^Board of Education of 
Calloway County v. Talbott, 86 
S.W.2d 1069, 261 Ky. 66. 

Minn.—Dennison v. State, 11 N.W.2d 
151, 215 Minn. 609. 

N.Y.—^Bates Chevrolet Corp. v. 
Stata 76 N.T.S.2d 718, 192 Misc. 
151—Goldstein v. State, 22 N.Y.S. 
2d 767, 176 Misc. 114. 

Pa—^Harbold v. City of Heading, 49 
A.2d 817, 855 Pa 263. 

Vt.—Gross V. Gates, 194 A. 466, 109 
Vt. 156. 

W.Va—State ex rel. Utterback v. 
Sims, 68 S.B.2d 678—Price v. Sims, 
58 S.B.2d 667, 134 W.Va 173— 
Saunders v. Sims, 58 S.E.2d 654, 
134 W.Va 163—State ex rel. Green 


V. Board of Education of Braxton 
County, 68 S.E.2d 279, 133 W.Va 
750—State ex rel. Catron v. Sims, 
57 S.E.2d 465, 133 W.Va 610— 
State ex rel. Bennett v. Sims, 48 
S.E.2d 13, 131 W.Va 812—State ex 
rel. Davis Trust Co. v. Sims, 46 
S.E.2d 90. 130 W.Va 623—State ex 
rel. Adkins v. Sims, 46 S.R2d 81, 
130 W.Va 646—Glover v. Sims, 3 
S.R2d 612, 121 W.Va 407. 

69 C.J. p 198 note 91. 

JustidcatioiL for doctrine 

The only justification for existence 
of doctrine under which legislature 
may declare a moral obligation of 
the state and appropriate funds with 
which to pay it is the just and 
equitable treatment of the state's le¬ 
gally remediless subject for wrong 
which state has committed against 
his person or his property, and ap¬ 
plication of doctrine should not be 
restricted to instances in which 
there is prior statute or In which 
services are rendered to, or goods or 

money are received by, the state._ 

Price V. Sims, 68 S.B.2d 667, 134 
W.Va, 173. 

The legislature oaa legalise a 
Olalm which, although technically in¬ 
valid, is morally and equitably bind¬ 
ing.—Stone V. Graves, 17 N.Y.S.2d 
379, 258 App.Div. 381, affirmed 28 
N.R2d 919, 283 N.Y. 470. 

81. W.Va.—State ex rel. Cashman v. 
Sims, 43 S.R2d 806, 130 W.Va. 480, 
172 A.D.R. 1389. 

Waiver of right to defeat rfftitw 
A moral obligation which is a duty 
assumed in obedience to the rules of 
right conduct is essential to the va¬ 
lidity of a statute waiving rights of 
the state to defeat a claim against 
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it.—Goldstein v. State, 22 N.Y.S.2<i 
767, 175 Misc. 114. 

82. N.Y.—^Ausable Chasm Co. v. 
State, 194 N.R 843, 266 N.Y. 826— 
Agnew V. State, 2 N.Y.S.2d 964, 
166 Misc. 602. 

83. N.Y.—^Ausable Chasm Co. v. 
State, 194 N.R 843, 266 N.Y. 326. 

Discharge of moral or equitable ob¬ 
ligation as not constituting pro¬ 
hibited gift of state funds see in¬ 
fra S 134 c. 

84. N.Y.—Goldstein v. State, 22 N.Y. 
S.2d 767, 176 Misc. 114. 

W.Va.—State ex rel. Catron v. Sims, 
67 S.R2d 466, 133 W.Va. 610. 
SesponslbUity on legislature 
In appropriating money for pay¬ 
ment of any moral obligation which 
I the state declares, the responsibility 
I of safeguarding appropriation of 
funds rests on the legislature, and 
court must presume that legislature 
will faithfully discharge that trust 
in interest of the state.—^Price v. 
Sims, 58 S.R2d 667, 134 W.Va. 178. 

85. W.Va.—State ex rel. Cashman v. 
Sims, 43 S.R2d 806, 130 W.Va. 480, 
172 A.L.R. 1889. 

86. W.Va.—Price v. Sims, 68 S.R2d 
667. 134 W.Va. 178. 

State not a 'defendant” 

Statute which provides that state 
shall not be made defendant in any 
“proceeding" to recover damages be¬ 
cause of the defective construction 
or condition of any state road or 
bridge refers to a judicial, not a leg¬ 
islative proceeding, and claimant who 
presents claim to legislature or state 
court of claims on basis of moral ob¬ 
ligation does not make state a de¬ 
fendant in a proceeding within mean¬ 
ing of the statute.—Price v. Sims, su¬ 
pra. 
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Generally, a moral obligation which can be rec¬ 
ognized by the legislature is one which cannot be 
enforced by action but which is binding on the per¬ 
son who incurs it in conscience and according to 
natural justice, or is a duty which would be en¬ 
forceable by law were it not for some positive 
rule, which, with a view to general benefit, exempts 
the person in that particular instance from legal 
liability.®'^ In order to constitute a valid decla¬ 
ration by the legislature of the existence of a 
moral obligation justifying the appropriation of pub¬ 
lic funds, there must be an obligation or duty im¬ 
posed on the state by statute to compensate a per¬ 
son for injury sustained by reason of its viola¬ 
tion or for injury incurred in the performance 
of an act required by statute,88 or an obligation or 
duty, legal or equitable, created by contract or re¬ 
sulting from wrongful conduct which would be 
judicially recognized as legal or equitable in cases 
between private persons.89 Under some provisions, 
the legislature is not prohibited from doing in the 
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state’s behalf what a fine sense of justice and equity 
would dictate to an honorable individual, but the 
legislature is prohibited from doing what only a 
sense of gratitude or charity might impel a gen¬ 
erous individual to do.®® 

Particular circumstances have been held to es¬ 
tablish a moral or equitable obligation warranting 
the expenditure of state funds,as in the case of 
compensation to a militiaman injured without fault 
in the course of his duty,®® payment of a bonus to 
veterans,®® the refund of taxes illegally assessed 
and collected,®^ or waiving a limitation imposed by 
the constitution.®® A moral obligation to make 
compensation for injuries may exist where such in¬ 
juries are the proximate result of negligence or 
misconduct of ofl&cers, agents, and employees of 
the state,®® such as would permit recovery in an 
action for damages between private persons,®^ 
but not where the circumstances do not establish 
actionable negligence.®® 


87- Pa.—^Harbold v. City of Reading, 
49 A.2d 817, 335 Pa. 263. 

Other deflnltioiL 

A '*moral obligation** of the state 
with respect to the claim of a private 
person Is a duty which Is valid and 
binding In conscience and according 
to natural justice, but is not recog¬ 
nized by the law as adequate to set 
in motion the machinery of justice, 
that is, one which rests on ethical 
considerations alone, and is not im¬ 
posed or enforced by positive law.— 
State ex rel. Cashman v. Sims, 43 S. 
B.2d 805, 130 W.Va. 430, 172 A.L.R. 
1389. 

Direct henefit or direct injury 

A “moral obligation,” in recogni¬ 
tion of which legislature may make 
appropriation, means that state has 
received some direct benefit or claim¬ 
ant has suffered some direct Injury 
under such circumstances that state 
may fairly be asked to respond, and 
more than mere gratuity must be in¬ 
volved.—^Department of Finance v. 
Dlshman, 183 S.W.2d 640, 298 Ky. 
645, 166 A.L.R. 1429. 

88 . W.Va.—State ex rel. Baltimore & 
O. R. Co. V. Sims, 63 S.E.2d 605, 132 
W.Va. 13—State ex rel. Bennett v. 
Sims, 48 S.B.2d 13, 131 W.Va. 312-— 
State ex rel. Cashman v. Sims, 43 
S.E.2d 806, 130 W.Va. 430, 172 A.L. 

R. 1389. 

89. W.Va.—Charleston Nat. Bank of 
Charleston v. Sims, 70 S.E.2d 809 
—Price V. Sims, 68 S.E.2d 657, 134 
W.Va. 173—State ex rel. Jordan v. 
Sims, 68 S.E.2d 660, 134 W.Va. 167 
—State ex rel. Catron v. Sims, 67 

S. B.2d 466, 133 W.Va. 610—State 
ex rel. Baltimore & O. R. Co. v. 
Sinus, 63 S.E.2d 606, 132 W.Va. 13— 


State ex rel. Bennett v. Sims, 48 
S.E.2d 13, 131 W.Va. 812—State 
ex rel. Davis Trust Co. v. Sims, 46 
S.E.2d 90. 130 W.Va, 623—State ex 
rel. Cashman v. Sims, 43 S.E.2d 805, 
130 W.Va. 430, 172 A.L.R. 1389. 
Slmnar statement of rule 
In order to justify legislature in 
using public moneys to remedy an 
injustice in cases where no legal ob¬ 
ligation to pay existed at time pay¬ 
ment was withheld, obligation would 
be recognized by men of keen sense 
of honor and real desire to act fair¬ 
ly and equitably without compulsion 
of law must exist, and even then 
remedy may not be through grant 
of extra compensation.—^Mullane v. 
McKenzie, 199 N.B. 624, 269 N.Y. 369, 
103 A,Li.R. 768, reargument denied 
200 N.B. 319, 270 N.Y. 663—Ausable 
Chasm Co. v. State, 194 N.B. 843, 266 
N.Y. 326. 

Bquitable or moral foundation 

A claim which the legislature may 
recognize must in fact have some 
equitable or moral foundation.— 
Bates Chevrolet Corp. v. State, 76 N. 
Y.S.2d 718, 192 Misc. 161. 

90. N.Y.—^Ausable Chasm Co. v. 
State, 194 N.E. 843, 266 N.Y. 326. 

91. HI.—^People ex rel. Douglas v. 
Barrett, 19 N.B.2d 340, 370 HI. 464. 

92. W.Va.—Woodall v. Darst, 77 -S. 
E. 264, 80 S.E. 367, 71 W.Va. 360, 
44 L.R.A.,N.S., 83, Ann.Cas.l914B 
1278. 

59 C.J. p 198 note 92. 

93. Wash.—State v. Clausen, 194 P. 
793, 113 Wash. 670, 13 A.D.R. 680. 

94 . Minn.—In re Monfort's Estate, 
269 N.W., 554, 193 Minn. 594, 98 A. 

! L.R. 280'.' 


Tex.—Union Cent. Life Ins. Co. v. 

Mann, 168 S.W.2d 477, 138 Tex. 242. 
59 C.J. p 199 note 94. 

95. Wis.—In re Heinemann, 230 N. 
W. 698, 201 Wis. 484. 

69 C.J. p 199 note 95. 

96. W.Va.—State ex rel. Utterback 
V. Sims, 68 S.B.2d 678—State ex 
rel. Jordan v. Sims, 68 S.E.2d 650, 
134 W.Va. 167—State ex rel. Catron 
V. Sims, 57 S.B.2d 465, 133 W.Va. 
610—State ex rel. Davis Trust Co. 
V. Sims, 46 S.E.2d 90, 130 W.Va. 
628. 

Discharge of governmental function 
Validity of state’s moral obligation 
to pay claim is not Impaired because 
agents or employees of state were 
guilty of the negligence causing in¬ 
jury while they were engaged in dis¬ 
charge of a governmental function.— 
Saunders v. Sims, 68 S.E.2d 654, 134 
W.Va. 163. 

Flood of daimB 

Alleged fact that recognition by 
court of moral obligation of state, de¬ 
clared by legislature, to pay claim 
for damages caused by negligence of 
officers, agents, or employees, with 
respect to a state controlled bridge 
or highway, would open door to a 
flood of such claims is not alone 
ground for rejecting such a claim.— 
Price V. Sims, 58 S.E.2d 667, 134 W. 
Va. 173. 

97. W.Va.—State ex rel. Utterback 
V. Sims, 68 S.B.2d 678—^Prlce v. 
Sims, 68 S.B.2d 657, 134 W.Va. 173 
—Saunders v. Sims, 58 S.E.2d 654, 
134 W.Va. 163—State ex rel. Catron 
V. Sims, 67 S.B.2d 466, 133 W.Va. 
610. 

98. W.Va.—State ex rel. Bennett v. 
Sims, 48 S.B.2d 13, 131 W.Va 812— 
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In other particular circumstances, a moral or 
equitable obligation sufficient to support a dis¬ 
bursement of state funds has been held not to be 
shown.®^ The fact that an individual, impelled 
by expectation of personal profit or sense of public 
•spirit or of charity provides from his own re- 
■sources for a public need for which the legisla¬ 
ture has neglected or refused to provide imposes 
no moral obligation on the state to repay him.^ 

(3) Validity of Particular Appropriations or 
Fiscal Measures 

Particular disbursements, appropriations, or other 
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fiscal measures Involving a use of funds for the general 
welfare or in the exercise of the police power of the 
state are valid as for a public purpose; but disburse¬ 
ments for other than governmental purposes, such as to 
private Individuals for something wholly disassociated 
from the Interests of the public, are Invalid as not for a 
public purpose. 

In accordance with the general rules discussed 
supra subdivision a (1) of this section as to what 
constitutes a public purpose for which public funds 
may be used, particular disbursements, appropria¬ 
tions, or fiscal measures have been held valid as for 
a public purpose,^ such as a use of funds for the 
general welfare,» as by providing for carrying out 
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state ex rel. Adkins v. Sims, 46 S-S. 
2d 81. ISO W.Va. 645. 

39. N.Y.—Weston v. State, 186 N.B. 
197, 262 N.T. 46. 88 A.L.R. 1219— 
Queensboro Farm Products v. 
State, 24 N.T.S.2d 413. 176 Misc. 
674, affirmed 29 N.T.S.Sd 413, 176 
Misc. 574, affirmed 29 N.Y.S.2d 663. 
262 App.Div. 426, affirmed 40 N.B. 
2d 1017, 287 N.Y. 797. 

Sold no moral obligation 

(1) Where there was neither ex¬ 
press nor implied agreement of state 
•to pay attorney for services rendered 
In suit arising out of closing of bank 
•in which county and state funds 
were deposited, alleged moral obliga- 
-tlon to pay would not support appro¬ 
priation by legislature for that pur¬ 
pose.—^Landman v. State, Tex.Civ. 
App., 97 S.W.2d 264, error refused. 

(2) An appropriation of public 
'funds by legislature to redeem sup¬ 
posed moral obligation of state grow¬ 
ing out of conviction and punishment 
•for crime allegedly committed by 
person who claimed to be Innocent 
.and who asked of the state compensa^ 
•tion and damages for Injury to his 
person and reputation would not be 
made effective by court, in absence of 
clear showing that claimant was in¬ 
nocent of offense of which he was 
convicted.—State ex rel. Coole v. 
Sims, 58 S.E.2d 784, 133 W.Va. 619. 

N.Y.—Ausable Chasm Co. v. State, 
194 N.B. 843. 266 N.Y. 326. 

=3. Ala.—State v. Inman, 196 So. 448, 
239 Ala. 348. 

Arlz.—^Frohmlller v. Board of Re¬ 
gents of University and State Col¬ 
leges, 171 P.2d 356, 64 Ariz. 362. 
JFla.—State ex rel. Gibbs v. Gordon, 
189 So. 437, 138 Fla. 312. 

Idaho.—Ada County v. Wright, 92 P. 

2d 134, 60 Idaho 394. 

*111.—People ex rel. Douglas v. Bar¬ 
rett, 19 N.B.2d 340, 370 HI. 464. 
fowa.—Dickinson v. Porter, 35 N.W. 
2d 66, 240 Iowa 393, appeal dis¬ 
missed 70 S.Ct. 88, 338 U.S. 843, 94 
L.Bd. 515. 

ffily.—^Pennington v. Shannon, 109 S. 
W.2d 389, 270 By. 142. 


La.—^Martin v. State, App., 25 So.2d 
251. 

Minn.—^Lyons v. Spaeth, 20 N.W.2d 
481, 220 Minn. 663, 162 A.L.R. 1041. 
Mont.—State ex rel. Veeder v. State 
Board of Education, 33 P.2d 616, 97 
Mont. 121. 

N.H.—Conway v. New Hampshire 
Water Resources Board, 199 A. 83, 
89 N.H. 346—In re Opinion of the 
Justices, 190 A. 426, 88 N.H. 484. 
N.J.—^Everson v. Board of Education 
of Ewing Tp.. 44 A.2d 333, 133 N.J. 
Law 350. affirmed 67 S.Ct 604. 330 
U.S. 1, 91 L.Bd. 711, rehearing de¬ 
nied 67 S.Ct 962, 330 U.S. 856, 91 
L.Ed. 1297. 

N.Y.—^Binghamton Gkus Works v. 
State, 63 N.Y.S.2d 646, 184 Misc. 
281. 

Okl.—In re Integration of State Bar, 
100 P.2d 1000, 186 Okl. 667. 

Tex.—Jones v. Alexander, 59 S.W.2d 
1080, 122 Tex. 328. 

W.Va.—State ex rel. Board of Gov¬ 
ernors of W, Va. University v. 
Sims, 69 S.B.2d 706, 134 W.Va. 428. 

Held fox public purpose 

(1) Appropriation for transporta¬ 
tion of private school children in 
certain county.—Adams v. County 
Corners of St Mary’s County, 26 A.2d 
377, 180 Md. 550. 

(2) Compliance with the terms of 
I a judgment in a suit authorized 

against the state by a special stat¬ 
ute, and involving the payment of 
money to plaintiff.—^Martin v. State, 
La.App., 26 So.2d 251. 

(3) Reimbursing county on account 
of taxes canceled on the order of the 
Board of Public Affairs.—^Board of 
Com’rs of Marshall County v. Shaw, 
182 P.2d 507, 199 Okl. 66. 

(4) Appropriating state funds for 
use by development authority which 
authorized use of funds to promote 
or encourage organization of munici¬ 
pal power districts, co-operative as¬ 
sociations, and non-profit corpora¬ 
tions to engage in utility businesses. 
—State ex rel. Wisconsin Develop¬ 
ment Authority v. Dammann, 280 N. 
W. 698, 228 Wls. 147. 

1152 


Beveuuss of seaport faculties 
The legislature has power to au¬ 
thorize the Department of State 
Docks and Terminals to use revenues 
to be derived from operation of its 
seaport facilities for their expansion 
and enlargement, subject to previous 
valid commitments.—^In re Opinion 
of the Justices, 26 So.2d 103, 247 Ala. 
663. 

3. Conn.—Legat v. Adorno, 83 A.2d 
185, 138 Conn. 134—^Lyman v. Ador¬ 
no, 62 A.2d 702, 133 Conn. 611. 

Mich.—y. Detroit-Tlmkln 
Axle Co., 163 N.W. 49, 187 Mich. 
8 . 

Neb.—^Power Oil Co. v. Cochran, 296 
N.W. 806, 138 Neb. 827. 

N.BL—^In re Opinion of the Justices, 
190 A. 426, 88 N.H. 484. 

Tex.—Jones v. Alexander, 59 S.W.2d 
1080, 122 Tex. 328. 

CoalescexLoe of purposes 

(1) The fact that a governmental 
project may respond to a municipal, 
county, state, or federal purpose, or 
all may coalesce in the same project, 
does not inhibit the state from con¬ 
tributing to the project.—State ex 
rel. Gibbs v. Gordon, 189 So. 437, 138 
Fla. 312. 

(2) A statute which has a reasona¬ 
ble relation to object of the constitu¬ 
tional provisions devised to secure 
continuance in public service of those 
found competent to discharge the du¬ 
ties thereof is basically valid, al¬ 
though it may also foster •war service 
to the nation or some other legiti¬ 
mate object which in itself would not 
constitute a state or municipal pur¬ 
pose.—^Hoyt V. Broome County, 34 N. 
E.2d 481, 286 N.Y. 402, 184 A.LuR. 
916. 

Air base 

The fact that the product of the 
expenditures in establishing an air 
base is a gnceat defense medium for 
the federal government is no bar to 
the state contributing to the project 
where it results in material develop¬ 
ment in which state is one of the 
beneficiaries.—State ex rel. Gibbs v. 
Gordon, 189 So. 437, 138 Fla. 312. 
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an act generally beneficial,^ or a use of funds in 
the exercise of the police power of the state 
and the courts have sustained appropriations or 
disbursements in recognition of a public policy im¬ 
posed by continued legislative practice,® as in pay¬ 
ment of a debt or obligation of the state.^ 

Public funds have been held not used for other 
than public purposes in the case of cancellation 
of a state debt incurred by a city after a dis¬ 


aster;* or appropriations or disbursements to op¬ 
erate a state warehouse system,* to compensate 
individuals for their losses,^* to restore an agency 
of the state,ii to advertise for the public benefit,^* 
to protect state lands,to protect the rights of 
the state and its citizens in streams and waters,^^ 
to provide for flood control and water power, 
or to construct and maintain highways,i® and build¬ 
ings for use of the state.^^ 


4 . Ky.—^Hodgkin v. Board for Lou¬ 
isville & Jefferson County Chil¬ 
dren’s Home, 242 S.W.2d 1008—^Mil¬ 
ler V. State Bldg. Commission, 214 

S.W.2d 265, 808 Ky. 249. 

N.H.—Conway v. New BEampshlre 
Water Resources Board, 199 A. 83, 
89 N.H. 346. 

59 C.J. p 198 note 86. 

Surveys or luvestigatloxLS 

(1) The statute authorizing devel¬ 
opment authority to use state funds 
appropriated for its use to survey 
facilities available for furnishing of 
light, heat, water, and power in state, 
and to make surveys for co-ordina¬ 
tion of water power and fuel power 
developments with regulation of riv¬ 
ers for water supply, navigation, 
flood control, soil conservation, public 
health, and recreational uses prop¬ 
erly authorized use of funds for both 
a "’state” and a “public purpose.”— 
State ex rel. Wisconsin Development 
Authority v. Dammann, 280 N.W. 698, 
228 Wis. 147. 

(2) The legislature had right to 
make appropriation by statute to cor¬ 
poration commission for payment of 
expenses of Federal Power Commis¬ 
sion in making investigation, author¬ 
ized by statute, to ascertain fair val¬ 
ue of property of public service cor¬ 
porations furnishing gas or electrici¬ 
ty as basis for rate-making.—Gar¬ 
vey V. Trew, 170 P.2d 845, 64 AjIz. 
342, certiorari denied 67 S.Ct. 297. 
329 U.S. 784, 91 L.Ed. 673. 

Hospital facilities 

Conn.—Legat v. Adorno, 83 A.2d 185. 
138 Conn. 134. 

Eleotrioity 

The use of land for collecting, stor¬ 
ing, and distributing electricity for 
the purposes of supplying power and 
heat to all who may desire it is a 
public use.—Conway v. New Hamp¬ 
shire Water Recources Board, 199 A.. 
83, 89 N.H. 346. 

6. Mass.—^In re Opinion of the Jus¬ 
tices. 34 N.E.2d 527, 309 Mass. 571 
—^In re Opinion of the Justices, 98 
N.E. 611, 211 Mass. 624, 42 L.R.A., 
N.S.. 221. 

Broad latitude 

Under police power, a broad latl- 
tute is allowed in the disbursement 
of public funds for the prevention 
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and punishment of crime and promo¬ 
tion of public health, general welfare, 
and safety.—^Lott v. City of Orlando, 
196 So. 313, 142 Fla. 338. 

Alleviation of emergency 

Legislation authorizing state or its 
local subdivisions to engage in a 
business activity to alleviate an 
emergency which legislature has 
found to exist and has declared as 
causing widespread distress to large 
portion of population does not vio¬ 
late constitutional inhibitions against 
expenditure of public funds for a 
private purpose, provided such legis¬ 
lation is temporary and reasonably 
related to. and limited by, duration of 
existing and declared emergency.—^In 
re Opinion to the Governor, 63 A.2d 
724. 75 RL 54. 

Control of avlatioa 
W-Va.—State ex reL Board of Aero¬ 
nautics V. Sims, 41 S.E.2d 506, 129 
W.Va. 694. 

e. Wis.—Curry v. City of Portage, 
217 N.W. 705, 196 Wis. 36. 

59 C.J. p 109 note 96. 

7, Ala.—^Board of Revenue and Road 
Com’rs of Mobile County v. Puck¬ 
ett, 149 So. 850, 227 Ala. 374. 

Ky.—^Pennington v. Shannon, 109 S. 

W.2d 389, 270 Ky. 142. 

69 C.J. p 199 note 97. 

Servioes or expenses 

(1) Where officers have Incurred 
expenses or performed acts for which 
they cannot be compensated because 
of a statute or other legal technical¬ 
ity, the legislature may waive the 
statute by appropriating money to 
be paid out of the public treasury 
for such services or expenses incur¬ 
red in the public interest.—Penning¬ 
ton V. Shannon, supra. 

(2) If services are performed for 
the state without previous provi¬ 
sion for compensation but under cir¬ 
cumstances making it fair and equi¬ 
table to grant compensation retro¬ 
spectively, legislature may maJke pro¬ 
vision therefor.—Carroll v. Socony- 
Vacuum Oil Co., 68 A.2d 299, 136 
Conn. 49. 

8 , Wis.—State v. Davidson, 88 N.W. 
696, 90 N.W. 1067, 114 Wis. 563, 
58 L.RA. 739. 

9, S.C.—State v. McCown, 76 S.R 
392, 92 S.C. 81. 
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10. Tex.—^Kilpatrick v. Compensa¬ 
tion Claim Board, Civ.App., 259 S 
W. 164. 

59 C.J. p 198 note 90. 

11. Or.—^Kinney v. City of Astoria. 
217 P. 840, 108 Or. 614. 

59 C.J. p 199 note 98. 

12. Neb.—^Power Oil Co. v. Cochran, 
295 N.W. 805, 138 Neb. 827. 

13. Idaho.—Gem Irr. Dlst. v. Gallet. 
253 P. 128, 43 Idaho 519. 

59 C.J. p 199 note 99. 

14. Colo.—Stockman v. Leddy, 129 P. 
220, 55 Colo. 24, Ann.Cas.l916B 
1052. 

Abatement and control of pollution 
W.Va.—State ex rel. Dyer v. Sims, 
68 S.B.2d 766, 133 W.Va. 807, re¬ 
versed on other grounds State ex 
rel. Dyer v. Sims, 71 S.Ct. 677, 341 
U.S. 22, 95 L.Bd. 718. 

15. N.BL—Conway v. New Hamp¬ 
shire Water Resources Board, 199 
A. 83, 89 N.H. 346—^In re Opinion 
of the Justices, 190 Au 425, 88 N. 
H. 484. 

16. Idaho.—^Ada County v. Wright, 
92 P.2d 134, 60 Idaho 394. 

Mass.—^Tont v. Secretary of Com¬ 
monwealth, 176 N.E. 1, 275 Mass. 
365. 

59 C.J. p 199 note 2. 

Belmbursement of counties 

Appropriation of state revenue to 
reimburse counties for sums used in 
construction of highways was for 
state purpose.—^Baker v. Hickman 
County. 47 S.W.2d 1090, 164 Tenn. 
294. 

17. Mass.—^Tont v. Secretary of 

Commonwealth, 176 N.K 1, 276 

Mass. 365. 

Creation of authority 

The statute creating the state pub¬ 
lic building authority with power 
to provide adequate office facilities 
for state government in certain class 
of municipalities does not violate 
constitution prohibiting the expendi¬ 
ture of state funds for private bene¬ 
fit.—^People ex rel. Greening v. Green, 
47 N.E.2d 465, 382 IlL 677. 

Official residence for governor 
S.D.—State v. Reeves, 184 N.W. 998, 
44 S.D. 568. 
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Public money may properly be used to provide 
public bousing^* or slum clearance,!^ for the es¬ 
tablishment and maintenance of parks,to pay the 
indebtedness of a road improvement district,to 
aid the militia ,22 or to encourage patriotism,23 as 
by appropriating funds to assist in the holding of 
conventions or encampments in some locality in 
the state by patriotic organizations,^^ or to con¬ 
struct a memorial designed to inspire patriotic sen¬ 
timents or respect and admiration for the memory 
of worthy individuals or classes of individuals.25 
State funds may also be applied to reward public 
service, 2 6 military27 or civil,28 to pay the expenses 


of the members of the legislature as a committee 
on a patriotic mission,29 to promote education,^® 
to aid expositions and fairs,®! to aid non-profit 
privately owned hospitals,®® to provide for the 
destitute®® or unemployed,®4 to provide for pri¬ 
mary elections by political parties,®® to furnish em¬ 
ployment to convicts,®® or to help the farmers of 
the state procure certain materials at cost®*^ 

Held invalid as not for public purpose. On the 
other hand, particular appropriations or fiscal meas¬ 
ures have been held invalid as involving an ex¬ 
penditure not for governmental purposes,®® as in 


18. Ark.—^Ho^e v. Housing- Author¬ 
ity of North Little Rock, 144 S.W. 
2d 49, 201 Ark. 263. 

HI.—Cremer v. Peoria Housing Au¬ 
thority, 78 N.E.2d 276, 399 HI. 679. 

N.H.—^In re Opinion of the Justices, 
53 A2d 194, 94 N.H. 615. 

N.J.—^Redfem v. Board of Com*rs 
of Jersey City, 59 A.2d 641, 137 
N.J.Law 356. 

R.I.—^In re Opinion to the Governor, 
63 A.2d 724, 76 R.I. 54. 

HoTudng projects for ivar veterans 

Mass.—^In re Opinion of the Justices, 
78 N.B.2d 197, 322 Mass. 746—In re 
Opinion of the Justices, 73 N.B.2d 
886, 321 Mass. 766. 

19- ni.—Cremer v. Peoria Housing 
Authority, 78 N.B.2d 276, 399 Ill. 
679. 

R.I.—^In re Opinion to the Governor, 
69 A.2d 631, 76 R.I. 249. 

20. Fla.—Watson v. Larson, 33 So. 
2d 166, 169 Fla. 860, certiorari de¬ 
nied 68 S.Ct. 741, 333 U.S. 862, 92 
L.Bd. 1141. 

Tex.—^Eling v. Sheppard, Civ.App., 167 
S.W.2d 682, error refused. 

21. Ark.—Grable v. Blackwood, 22 
S.W.2d 41, 180 Ark. 311. 

22 . S.D.—^Mackey v. Reeves, 182 N. 
W. 700, 44 S.D. 163. 

59 C.J. p 199 note 4. 

23 . Wls.—State ex rel. American Le¬ 
gion 1941 Convention Corp. of Mil¬ 
waukee V. Smith, 293 N.W. 161, 235 
Wls. 443. 

24 . Wis.—State ex rel. American Le¬ 
gion 1941 Convention Corp. of Mil¬ 
waukee V. Smith, supra. 

American Xiegion Convention 

Wis.—State ex rel. American Le¬ 
gion 1941 Convention Corp. of Mil¬ 
waukee V. Smith, supra. 

25. La.—State ex rel. Slngelmann v. 
Morrison, App., 57 So.2d 238. 

Utah.—^Thomas v. Daughters of Utah 
Pioneers, 197 P.2d 477, appeal de¬ 
nied 69 S.Ct. 789, 336 U.S. 930, 93 
L.Ed. 1090. 

Hemorial to soldiers and sailors 

Tenn.—Hill v. Roberts, 217 S.W. 826, 
142 Tenn. 215. 


26. Mass.—^In re Opinion of the Jus¬ 
tices, 77 N.E. 820, 190 Mass. 611. 

59 C.J. p 199 note 7. 

Retirement or disability funds 
Ill.—^People ex rel. Judges Retire¬ 
ment System v. Wright, 40 N.E.2d 
719, 379 ni. 328. 

Iowa.—^Talbott v. Independent School 
Dlst. of Des Moines, 299 N.W. 666, 
230 Iowa 949, 137 AL.R. 234. 

Okl.—Wallace v. Childers. 180 P.2d 
1005, 198 Okl. 604. 

Prior practioe 

The fact that congress had made 
appropriations to widows or children 
of deceased presidents, and that leg¬ 
islature had made appropriations to 
widows, children, mothers, or estates 
of distinguished judges and members 
of general assembly did not establish 
constitutionality of appropriations to 
widows of circuit judges, but could 
be considered in determining whether 
appropriations were for a “public*' or 
“private purpose.”—People ex rel. 
McDavld v. Bajrett, 19 N.E.2d 356, 
370 ni. 478, 121 A.L.R. 1811. 

27. Mass.—^In re Opinion of the Jus¬ 
tices, 77 N.E. 820, 190 Mass. 611. 

69 C.J. p 199 note 8. 

HousiiLg 

Statute authorizing veterans hous¬ 
ing authority to make appropriation 
of public funds to local housing au¬ 
thorities on basis of ten per cent of 
cost of veterans housing constructed 
by local authorities cannot be jus¬ 
tified as providing a ‘Tjonus" to the 
veteran.—State ex rel. Martin v. Gies- 
sel, 31 N.W.2d 626, 262 Wls. 863. 

28. Mass.—^In re Opinion of the Jus¬ 
tices, 67 N.E. 675, 175 Mass. 699, 
49 L.R.A. 664. 

59 C.J. p 199 note 9. 

Payment to widow of deceased ofiloer 
HI.—^People ex rel. McDavld v. Bar¬ 
rett, 19 N.E.2d 866, 370 HL 478, 121 
A.L.R. 1311. 

59 C.J. p 199 note 8 [aj. 

29. Pa.—Russ v. Commonwealth, 60 
A. 169, 210 Pa. 544, 106 Am.S.R. 
825, 1 L.R.A.,N.S., 409. 

30. Conn.—^Forman Schools v. Town 
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of Litchfield, 64 A.2d 710, 134 Conn. 

1 . 

59 C.J. p 199 note 11. 

Building aid to sohool district 
S.C.—^Moseley v. Welch, 89 SwE.2d 
138, 209 S.C. 19. 

31. Ky.—^Kentucky Live Stock 

Breeders* Assoc, v. Hager, 85 S.W. 
738, 120 Ky. 126, 27 Ky.L. 618— 
Norman v. Kentucky Board of Man¬ 
agers World's Columbian Exposi¬ 
tion, 20 S.W. 901, 93 Ky. 637, 14 
Ky.L. 529, 18 L.RJL 666. 

32. Ely.—Kentucky Bldg. Commis¬ 
sion V. Eifron, 220 S.W.2d 836, 310 
Ky. 365. 

Md.—^Levin v. Sinai Hospital of Bal¬ 
timore City, 46 A.2d 298, 186 Md. 
174. 

33. Colo.—^People ex rel. Colorado 
State Hospital v. Armstrong, 90 P. 
2d 522, 104 Colo. 288. 

EAn.—State ex rel. Boynton v. Kan¬ 
sas State Highway Commission, 28 
P.2d 770, 138 Kan. 918. 

Ky.—^Bowman v. Frost, 168 S.W.2d 
945, 289 Ky. 826—^EC^er v. Ken¬ 
tucky Children's Home Soc., 83 S. 
W. 606, 119 Ky. 236, 26 Ky.L. 1133, 
67 L.R.A- 816. 

Minn.—^Moses v. Olson, 266 N.W. 

617, 192 Minn. 173. 

Aid to indigent aged 
Cal.—^Alameda County v. Janssen, 106 
P.2d 11. 16 Cal.2d 276, 130 A.L.R. 
1141. 

34. Md.—Maryland Unemployment 
Compensation Board v. Albrecht, 
36 A.2d 666, 183 Md. 87. 

Or.—^Moses v. Meier, 35 P.2d 981, 148 
Or. 186. 

35. La.—State v. Michel, 46 So. 480, 
121 La. 374. 

Ohio.—State v. Felton, 84 N.B. 86. 77 
Ohio St. 654, 12 Ann.Cas. 65. 

36. Va.—Shenandoah Lime Co. v. 
Mann, 80 S.E. 768, 116 Va. 866, Ann. 
Cas.l915C 973. 

37. Iowa.—Merchants* Union Barb 
Wire Co. V. Brown, 20 N.W. 434, 
64 Iowa 275. 

59 C.J. p 199 note 16. 

38. Cal.—^Ex parte Bagwell, 79 P. 
2 d 396, 26 Cal.App.2d 418. 
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tJie case of appropriations or disbursements to pri¬ 
vate individuals for something wholly disassociated 
from the interests of the public.39 It is improper 
to use public funds to encourage private enter¬ 
prises,^® to benefit persons interested in the growth 
of certain crops or commodities,to aid a pri¬ 
vate warehouse system,^2 to acquire property for 
sale or transfer to private individuals,^^ to build 
homes for wage earners,or to lend money on 
homes.^5 

It may also be unlawful to apply state funds 
for compensation to veterans,to grant aid 
to veterans or their widows, regardless of need,^^ 
to equalize the amounts received by soldiers,^^ 
to pay the salary of one not employed by the state,^® 
to pay state employees for private work,®® to pay 
pensions to state employees who had retired prior 
to enactment of the statute,® i to pay the private 


expenses of the governor of the state,®® to reim¬ 
burse innocent individuals for losses suffered 
through no fault of the state,®® or to reimburse a 
few flood sufferers.®^ 

b. Other OonstitTitional Liimtatioiia 

The legislature generally must comply with all con¬ 
stitutional limitations on the use of the funds of the 
state, In addition to those Imposed with respect to pub¬ 
lic purpose, and it may not appropriate or disburse pub¬ 
lic funds for a purpose expressly prohibited by the con¬ 
stitution. 

The legislature generally must comply with all 
constitutional limitations on the use of the funds 
of the state, in addition to those imposed with re¬ 
spect to public purpose, discussed supra subdivi¬ 
sion a of this section, and it may not appropriate 
or disburse public funds for a purpose expressly 
prohibited by the constitution.®® Accordingly, the 


Tex,—^Road Dist. No. 4, Shelby Coun¬ 
ty, V. Allred. 68 S.W.2d 164, 123 
Tex. 77. 

Wis.—State ex rel. Thomson v. Gies- 
sel. 53 N.W.2d 726, 262 Wls. 61— 
State ex rel. American Legion 1941 
Convention Corp. of Milwaukee v. 
Smith. 293 N.W. 161, 235 Wis. 443; 
—State ex rel. Wisconsin Develop¬ 
ment Authority v. Dammann, 280 
N.W. 698, 228 Wls. 147. 

Wyo.—State ex rel. R. R. Crow & 
Co. V. Copenhaver, 184 P.2d 594, 
64 Wyo. 1. 

Held not for public purpose 

(1) Appropriation to the veterans 
of foreign wars for the employment 
of a service officer to assist mem¬ 
bers of the armed forces, veterans, 
their families and dependents, and 
to pay other expenses necessary and 
incident to such service work.—^Vet¬ 
erans of Foreign Wars of XT. S., 
Department of Oklahoma, v. Childers, 
171 P.2d 618, 197 Okl. 331. 

(2) Expenditure of money raised 
by taxation for insuring banks 
against loss on home mortgages, for 
discounting obligations evidencing 
such home mortgages, and for mak¬ 
ing loans thereon through state cor¬ 
poration.—^In re Opinion of the Jus¬ 
tices, 195 N.E. 897, 291 Mass. 567, 98 
A.L.R. 1364. 

(3) Statute for the prevention of 
increased unemployment and result¬ 
ing pauperism and for the creation 
of employment by extending limited 
state assistance to industries.—In re 
Opinion of the Justices, 190 A. 432, 
88 N.H. 494. 

39. Mo.—State ex rel. King v. Board 
of Trustees of Firemen's Pension 
Fund of Kansas City, 184 S.W. 929, 
192 Mo.App. 583, rehearing denied 
188 S.W. 239, 192 Mo.App. 683. 

59 C.J. p 199 note 25. 


Provision for payment of fines to 
private Individuals 
Tex.—^Ex parte Smythe, 120 S.W. 200, 
66 Tex.Cr. 376. 23 L.R.A..N.S., 864. 
133 Am.S.R. 976. 

59 C.J. p 200 note 34. 

40. Neb.—Oxnard Beet Sugar Co. v. 
State 102 N.W. 80, 105 N.W. 716, 
73 Neb. 67. 

59 O.J. p 199 note 21. 

Constmotlon or acgnlsltlon of plant 
The portion of appropriation stat¬ 
ute authorizing use of state funds 
appropriated to development author¬ 
ity to promote acquisition, ownership, 
construction, operation, or manage¬ 
ment of any plant or part thereof for 
production and transmission of light, 
heat, or power by co-operative asso¬ 
ciations, non-profit corporations, cit¬ 
ies, villages, municipal power dis¬ 
tricts, or any group or combination 
thereof was invalid because appropri¬ 
ation was not for a state purpose, 
since authority was authorized to 
assist a particular group to construct 
or acquire a particular plant.—State 
ex rel. Wisconsin Development Au¬ 
thority V. Dammann, 280 N.W. 698, 
228 Wis. 147. 

41. Mich.—^Michigcm Com Imp. As¬ 
soc. V. Auditor General, 113 N.W. 
582, 150 Mich. 69. 

59 C.J. p 199 note 22. 

Bounty for the mannfactore of beet 
sugar 

Mich.—Michigan Sugar Co. v. Audi¬ 
tor General, 83 N.W. 625, 124 Mich. 
674, 83 Am.S.R. 364, 56 L.R.A 329, 
error dismissed 22 S.Ct. 581, 185 U. 
S. 112, 46 L.Ed. 829. 

42. Okl.—Vette v. Childers, 228 P. 
146, 102 Okl. 140. 

43. Mass.—^In re Opinion of the Jus¬ 
tices, 159 N.E. 70, 261 Mass. 556. 

44. IdAss.—^In re Opinion of the Jus¬ 
tices, 98 N.E. 611, 211 Mass. 624. 
42 L.R.A.N.S., 221. 
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45. Mass.—^In re Opinion of the Jus¬ 
tices, 195 N.E. 897, 291 Mass. 667, 
98 AL.R. 1364. 

46. Mont.—State v. Dixon, 213 P. 
227, 66 Mont. 76. 

47. Conn.—^Beach v. Bradstreet, 82 
A. 1030, 85 Conn. 344, Ann.Cas. 
1913B 946. 

48. Mass.—^In re Opinion of the Jus¬ 
tices, 77 N.E. 820, 190 Mass. 611. 

49. Okl.—Veterans of Foreign Wars 
of U. S., Department of Oklahoma 
V. ChUders, 171 P.2d 618, 197 Okl. 
831. 

50. Mass.—In re Opinion of the Jus¬ 
tices, 171 N.E. 294, 271 Mass. 582, 
69 AL.R. 388. 

59 C.J. p 200 note 32. 

Death 

County employee's death, not aris¬ 
ing out of and in course of employ¬ 
ment, is not occasion for payment 
of public revenues to his widow, even 
though not so provided by statute or 
constitution.—^Board of Revenue and 
Road Com'rs of Mobile County v. 
Puckett, 149 So. 850, 227 Ala. 874. 

51. Wis.—State ex rel. Smith v. An¬ 
nuity and Pension Board of City of 
Milwaukee, 6 N.W.2d 676, 241 Wis. 
625. 

52. Tex.—Terrell v. Middleton, Civ. 
App., 187 S.W. 367, error denied 191 
S.W. 1138, 193 S.W. 139, 108 Tex. 
14. 

53. N.T.—^Bates Chevrolet Corp. v. 
State, 76 N.Y.S.2d 718, 192 Misc. 
151. 

59 C.J. p 200 note 31* 

54. Kan.—State v. Turner, 207 P. 
223, 111 Kan. 302. 

55. Ky.—Board of Education of Cal¬ 
loway County V. Talbott, 86 S.W.2d 
1059, 261 Ky. 66. 

Okl.—Black v. Oklahoma Funding 
•Bond Commission, 140 P.2d 740, 193 
JkL 1. 
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legislature may be restricted by constitutional pro¬ 
visions prohibiting appropriations for charitable, 
educational, or benevolent purposes to persons or 
communities,56 subject to exceptions that may be 
contained therein,57 such as with respect to pen¬ 
sions or gratuities for military services.56 Likewise, 
appropriations for a benevolent purpose to any cor¬ 
poration may be expressly prohibited.56 Such pro¬ 
hibition does not apply to a transfer of ftmds to 
a government agency, for example, a county,®® 
but, where such agency is to distribute public funds 
contrary to the constitutional prohibition, the ap¬ 
propriation is invalid.®! 

A prohibition of appropriations to individuals or 
commimities for charitable or benevolent purposes 
does not apply to appropriations in the performance 
of a governmental duty and function,®2 as in the 
proper exercise of the police power of the state 
by providing for certain medical treatment by poor 
districts,®® or in the payment of delayed compen¬ 
sation by retirement acts;®^ but caring for the in¬ 
digent is within the constitutional inhibition, where 
the welfare of the state as a whole is affected only 
incidentally.65 Such constitutional provision does 
not apply to a fund created for a special purpose 
and dedicated to a partictdar use by the act un¬ 
der which such fund is to be created.®® 


Although appropriations for charity otherwise 
prohibited by the constitution may be valid, if in 
performance of a public function or duty, where the 
constitution in addition prohibits appropriations to 
sectarian or denominational institutions, the state’s 
contract with a sectarian hospital for the care of 
the indigent sick has been held not in performance 
of a governmental function so as to be without the 
constitutional inhibition ;®7 an appropriation to be 
distributed by the state department of welfare may 
not be paid out to sectarian hospitals for the care 
of the indigent sick;®® nor may the government 
reimburse a sectarian hospital for expenses in¬ 
curred for charity;®® but there is an implied au¬ 
thority to make appropriations to a nonsectarian 
or nondenominational institution for charitable, edu¬ 
cational, or benevolent purposes.*^® 

Persons and institutions not under state manage¬ 
ment and control. Under some constitutional pro¬ 
visions no appropriation for charitable, industrial, 
educational, or benevolent purposes may be made 
to any person, corporation, or community not un¬ 
der the absolute control of the state.^! Such pro¬ 
hibition does not apply to an appropriation to a 
corporation or political subdivision under the ab¬ 
solute control of the state,^® such as a county,"® 
or to an appropriation for aiding the United States 


Va.—Commonwealth v. National Fire 
Ins. Co. of Hartford, 172 S.R 448, 
161 Va. 737. 

Prohibition of appropriations for 
Relisrious purpose or sectarian in¬ 
stitution see infra 9 139. 

Gifts see infra 9 134. 

Loans see infra 9 135. 

66. Pa.—Dufour v. Maize, 56 A.2d 
676, 358 Pa. 309, 1 A.L.R.2d 563— 
Commonwealth v. Perkins, 21 A.2d 
45, 342 Pa. 529, affirmed Perkins v. 
Commonwealth of Pennsylvania, 62 
S.Ct. 484, 814 U.S. 586, 86 L.Ed. 
473. 

59 C.J. p 201 note 49. 

Constitntional provisioxL held aot vio¬ 
lated 

Colo.—Johnson v. McDonald, 49 P.2d 
1017, 97 Colo. 324. 

La.—^Ricks v. Department of State 
Civil Service, 8 So.2d 49, 200 La. 
341. 

Pa.—Commonwealth v. Perkins, 21 A. 
2d 45, 342 Pa. 529, affirmed Perkins 
V. Commonwealth of Pennsylvania, 
62 S.Ct 484, 314 U.S. 586, 86 L.Ed. 
478. 

57. Pa.—Busser v. Snyder, 128 A. 
80, 282 Pa. 440, 87 A.L.R. 1515. 

58. Pa.—^Busser v. Snyder, supra. 

59 C.J. p 201 note 51. 

58. Wyo.—Harkin v. Board of 
Corners of Niobrara County, 222 P. 


35, 30 Wyo. 466—State v. Snyder, 
212 P. 771, 29 Wyo. 199. 

60b Wyo.—^Harkin v. Board of 
Com’rs of Niobrara County, 222 P. 
35, 30 Wyo. 455—State v, Snyder, 
212 P. 771, 29 Wyo. 199. 

Poor directors of county in admin- 
isteringr fund for relief of unem¬ 
ployed under statute were not ''com¬ 
munities** within constitutional pro¬ 
vision prohibiting* appropriations for 
charitable purposes to communities. 
—Commonwealth v. Liveright, 161 A. 
697, 308 Pa. 86. 

61. Pa.—^Busser v. Snyder, 128 A. 
80, 282 Pa. 440, 37 A.L.R. 1516. 

69 C.J. p 201 note 55. 

62. Pa.—Kotch v. Middle Coal Field 
Poor Dist., 197 A. 834, 329 Pa. 890. 

59 C.J. p 201 note 56. 

63. Pa.—^Lupp V. Adams County 
House of EImployment, 57 Pa.Su- 
per. 894. 

59 C.J. p 201 note 68. 

64. Pa.—^Busser v. Snyder, 128 A. 80, 
282 Pa. 440, 87 A.L.R. 1515. 

59 C.J. p 201 note 60. 

65. Pa.—Collins v. Martin, 139 A. 
122, 290 Pa. 388, 65 A.L.R. 81L 

59 C.J. p 201 note 61. 

66. Pa.—Dufour v. Maize, 56 A.2d 
676, 368 Pa. 809, 1 A.L.R.2d 663— 
Commonwealth ex rel. Bell v. Pow¬ 
ell, 94 A. 746, 249 Pa. 144. 
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67. Pa.—Collins v. Martin, 139 A. 
122, 290 Pa. 888, 65 A.L.R. 311. 

68 . Pa.—Collins v. Martin, supra. 

69. Pa.—Collins v. Martin, supra. 

70 . Pa.—^Busser v. Snyder, 128 A. 
80, 282 Pa. 440, 87 A.L.R. 1515. 

71. Va.—Commonwealth v. National 
Fire Ins. Co. of Hartford, 172 S.K 
448, 161 Va. 737. 

69 C.J. p 201 note 68. 
firemen’s relief 

Funds assessed and collected un¬ 
der law taxing insurance companies 
for benefit of firemen's relief fund 
were “public funds,’* and disposition 
of such funds was an “appropriation** 
thereof within constitutional provi¬ 
sion forbidding appropriation of pub¬ 
lic funds to charitable institution not 
owned or controlled by state.—Com¬ 
monwealth V. National Fire Ins. Co. 
of Hartford, supra. 

ProvlsloxL held not violated 
Colo.—Bedford v. White, 106 P.2d 469, 
106 Colo. 439. 

Mont.—State ex rel. Normile v. Coon¬ 
ey, 47 P.2d 637, 100 Mont. 891. 

72. N.M.—In re Gibson, 4 P.2d 643, 
85 N.M. 650. 

73. Wyo.—^Harkin v. Board of 

Com'rs of Niobrara County, 222 P. 
86 , 30 Wyo. 466—State v. Snyder, 
212 P. 771, 29 Wyo. 199. 
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in time of war;*^^ but an appropriation as a guar¬ 
anty to lenders under a farm loan act is invalid 
as an appropriation to persons not under the ab¬ 
solute control of the state.*^® 

Particular provisions may forbid appropriations 
for the benefit of any institution not under state 
management and control accordingly, an appro¬ 
priation for the restoration of a mission, owned 
by the Roman Catholic Church, has been held in¬ 
valid but an appropriation for an exhibition of 
state products at a fair to be held outside the state,^^ 
and an appropriation in aid of work for the re¬ 
lief of tuberculosis carried on by counties under 
the direction of state authorities'^^ have been held 
valid. An appropriation is not within the consti¬ 
tutional prohibition against grants or donations to 
other than state institutions, if the main object is 
for the public good, although an individual or a pri¬ 
vate corporation may derive an incidental benefit 
from such expenditure.*® 

Preexisting authority for payment. Under cer¬ 
tain constitutions the legislature is prohibited from 
providing by appropriation or otherwise for the 
payment of any claim against the state not author¬ 
ized by a pre&cisting law.*i The term "preexist¬ 


ing law” as used in the constitutional prohibition 
does not necessarily mean existing statutory law 
and includes the common law.** Although a law 
authorizing an agreement may afterwards be held 
unconstitutional, nevertheless, in certain cases where 
not clearly in violation of the constitution so as to 
be no protection at all, the law may be sufficient as 
express authority of law to authorize payment under 
the agreement.** The courts cannot hold uncon¬ 
stitutional an act appropriating money to pay for 
expenses, lawfully incurred or to be incurred, in 
the performance of official duty, unless the ap¬ 
propriation is unlawful on the face of the act, with¬ 
out reference to facts aliunde.*^ It has been held 
that the prohibition of the constitution has no ref¬ 
erence to claims arising from injuries by a tort,*® 
but it has also been held that a statute attempting 
to recognize or assume liability by the state, passed 
subsequent to the commission of a tort by its agents, 
servants, or employees, is violative of the constitU' 
tional prohibition.** 

A statute providing that an officer or agent of tlje 
state charged or intrusted with the construction of 
any building or work shall not make any contract 
binding or purporting to bind the state to pay any 
sum of money not previously appropriated for the 


74. Mont—State v. Stewart 171 P. 
755, 54 Mont 504. 

75. Mont—Hill v. Rae, 158 P. 826, 
52 Mont 378, L.R.A.1917A 495. 

76. Cal.—Woman’s Relief Corps 
Home Assoc, v. Nye, 97 P. 208, 8 
Cal.App. 527. 

59 C.J. p 201 note 73. 

77. Cal.—^Frohliger v. Richardson, 
218 P. 497, 63 Cal.App. 209. 

78. Cal.—^Daggett v. Colgan, 28 P. 
51, 92 Cal. 53, 27 Am.S.R. 95, 14 
L.R.A. 474. 

79. Cal.—Sacramento County v. 
Chambers, 164 P. 613, 33 Cal.App. 
142. 

80. " Cal.*—Daggrett* v. Colgan, 28 P. 
51, 92 Cal. 53, 27 Am.S.R. 95, 14 
L..R.A, 474. 

81. Tex.—Corsicana Cotton Mills v. 
Sheppard, 71 S.W.2d 247, 123 Tex. 
852. 

59 C.J. p 202 note 78. 

Private corporation was within con¬ 
stitutional provision against appro¬ 
priation to “any individual” on claim 
not provided for by preexisting law. 
—^Fort Worth Cavalry Club v. Shep¬ 
pard, 83 S.W.2d 660, 125 Tex. 339— 
Austin Nat Bank of Austin v. Shep¬ 
pard, 71 S.W.2d 242, 123 Tex. 272. 
"Xicgal obligation” 

(1) Under constitutional provision 
prohibiting appropriation to any indi¬ 
vidual on claim not provided for by 
preexisting law, legislature is pro¬ 


hibited from appropriating state 
money to any individual on any claim 
unless there is already in force val¬ 
id law constituting claim a “legal ob¬ 
ligation” against state, which is an 
obligation which would form basis 
of judgment against state in court 
of competent jurisdiction should leg¬ 
islature permit state to be sued.— 
Fort Worth Cavalry Club v, Shep¬ 
pard, 83 S.W,2d 660, 125 Tex. 339— 
Austin Nat. Bank of Austin v. Shep¬ 
pard. 71 S.W.2d 242, 123 Tex. 272. 

<2) Mere moral obligation of state 
will not support appropriation of 
state money to individual, unless 
there is already in force a law which 
makes individual’s claim a legal ob¬ 
ligation of state, notwithstanding 
claim is based on benefit state re¬ 
ceived from unauthorized contracts 
of its officers or is for unauthorized 
taxes voluntarily paid into treasury. 
—State V. Perlstein, Tex.Civ.App., 79 
S.W.2d 143, error dismissed. 

Jndgmexit 

Where appropriation for claim 
against state would be violative of 
constitutional provision against ap¬ 
propriation to any individual on claim 
not provided for by preexisting law, 
judgment allowing recovery of such 
claim in suit authorized by legisla¬ 
tive resolution is likewise void.— 
State V. Perlstein, supra. 

FzovlsioiL held aot violated 
(1) In general. 

Ill.— ^Routt V. Barrett, 71 N.E.2d 660, 

ns7. 


396 Ill. 322—Fergus v. Brady, 115 
N.B. 893, 277 IlL 272, Ann.Cas. 
1918B 220. 

Tex.—^Austin Nat. Bank of Austin v, 
Sheppard, 71 S.W.2d 242, 123 Tex. 
272. 

59 C.J. p 202 note 78 [a]. 

(2) The Road Bond Assumption 
Acts, by which state undertook to 
discharge subseauent maturing in¬ 
stallations on bond obligations incur¬ 
red by counties and road districts in 
constructing roads taken over as part 
of state highway system, are not vio¬ 
lative of constitutional provisioxXs 
prohibiting the granting of public 
funds to an individual on a claim not 
previously provided by law.—^Jeffer¬ 
son County V. Board of County and 
District Road Indebtedness, 182 S.W. 
2d 908, 143 Tex. 99. 

82. Tex.—^Austin Nat. Bank of Aus¬ 
tin V. Sheppard, 71 S.W.2d 242, 123 
Tex. 272—^Matkins v. State, Civ. 
App., 123 S.W.2d 953, error dismiss¬ 
ed, judgment correct. 

83. Cal.—Miller v. Dunn, 14 P. 27, 
72 Cal. 462, 1 Am.S.R. 67. 

84. Cal.—Lewis v. Colgan, 47 P. 357, 
115 Cal. 529. 

85. Mont.—Mills v. Stewart, 247 P. 
332, 76 Mont 429, 47 A.L.R. 424. 

86 . Tex.—^Matkins v. State, Clv.App., 
128 S.W.2d 953, error dismissed, 
judgment correct. 
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purpose for w^hich such contract is made does not 
prohibit the legislature from appropriating money 
to pay damages to a contractor for breach of con¬ 
tract on the part of the state.87 
Illegal or unauthorised contracts; extra compen^ 
sation. Under some constitutional provisions, the 
legislature is prohibited from appropriating funds 
to pay claims arising under illegal or unauthorized 
contracts.*^ A constitutional provision that no 
extra compensation shall be granted or allowed by 
the legislature to any public officer, agent, servant, 
or contractor, after the services have been ren¬ 
dered, or the contract entered into, must be broad¬ 
ly interpreted to promote the policy behind it®^ 

§ 134. - Gifts 

a. In general 


b. Expenditures for public purpose 

c. Payment of obligation of state 

a. In General 

Express or implied restrictions of the constitution 
generally prohibit the legislature of a state from mak¬ 
ing any gift to, or in aid of, individuals or corporations. 

Some constitutions, except, in some instances, for 
certain express purposes, such as the support of 
the poor,^o or in case of public calamity,ex¬ 
pressly prohibit the legislature from making any 
gift to, or in aid of, individuals or corporations.^^ 
In the absence of, or without reference to, any 
such express prohibition, under an express or im¬ 
plied prohibition of the constitution against the 
use of public money for any but a public purpose, 
discussed supra § 133, the legislature cannot make 
a gift of public money to private individuals,^^ 


87. Md.—State, for Use of Lane v. 
Dashiell. 75 A.2d 348. 

88. Mo.—White v. Jones, 177 S.W. 
2d 603, 352 Mo. 354. 

Provision, held not violated 
Mo.—State ex rel. A. S. Aloe Co. v. 
Smith. 188 S.W.2d 947. 

89. Md.—State, for Use of Lane v. 
Dashiell. 75 A.2d 348. 

Extra compensation to 

Contractors see supra § 124. 
Members of legislature see supra 
§ 36. 

Stote officers see supra 5 93. 

90. N.D.—State ex rel. Eckroth v. 
Borge, 283 N.W. 621, 69 N.D. 1. 

59 C.J. p 202 note 84. 

■ 91. Tex.—Harris County Flood Con¬ 
trol Dist. V. Mann, 140 S.W.2d 1098, 
135 Tex. 239—^Brazos River Conser¬ 
vation and Reclamation Dist. v. 
McCraw, 91 S.W.2d 666, 126 Tex. 
506. 

59 C.J. p 202 note 85. 
noods 

The existence of recurrent devas¬ 
tating floods over a long period of 
years, causing deplorable loss of life 
and property and erosion of soil, con¬ 
stituted a “public calamity,’* Justify¬ 
ing donation of public funds under 
constitution.—San Jacinto River Con¬ 
servation and Reclamation Dist. v. 
Sellers, 184 S.W.2d 920, 143 Tex. 328. 
Voluntary dispositioiL of lands 

The statute donating to certain 
counties state ad valorem taxes nec¬ 
essary to reimburse such counties for 
tax losses, sustained because of pur¬ 
chase of forest lands therein by fed¬ 
eral government, was not authorized 
by calamity provision of constitution, 
as “public calamity** within such pro¬ 
vision is calamity due to occurrences 
which are involuntary as far as local¬ 
ity affected is concerned and does not 
Include occurrences resulting from 
counties* voluntary disposition of 


their forest lands.—State v. Ange¬ 
lina County. 160 S.W.2d 379, 136 Tex. 
247. 

92. Arlz.—^Puterbaugh v. Gila Coun¬ 
ty. 46 P.2d 1064, 45 Ariz. 657. 

Cal.—^Los Angeles County v. Jessup, 
78 P.2d 1131, 11 Cal.2d 273—Los 
Angeles County v. Riley, 69 P.2d 
139, 6 Cal.2d 625, 106 A.L.R. 903— 
Lertora v. Riley. 57 P.2d 140, 6 
Cal. 2d 171—Lamb v. Board of 
County Peace Officers Retirement 
Commission of Los Angeles Coun¬ 
ty, 84 P.2d 183, 29 Cal.App.2d 348. 
N.J.—Wilentz v. Hendrickson, 88 A-2d 
199, 135 N.J.Ea. 244. 

N.M.—State ex rel. Sena v. Trujillo, 
129 P.2d 329, 46 N.M. 361, 142 A.L. 
R. 932. 

N.T.—^Mowers v. State, 6 N.T.S.2d 
408, 168 Misc. 661—^Agnew v. State, 
2 N.Y.S.2d 954, 166 Misc. 602. 

Okl.—Corpus Jtizis quoted in. Veter¬ 
ans of Foreign Wars of U. S., De¬ 
partment of Okl., V. Childers, 171 
P.2d 618, 625, 197 Okl. 331. 

Tex.—Jefferson County v. Board of 
County and District Road Indebted¬ 
ness, 182 S.W.2d 908, 143 Tex. 99— 
Road Dist. No. 4, Shelby County, 
V. Allred. 68 S.W.2d 164, 123 Tex. 
77—^Empire Gas & Fuel Co. v. 
State, 47 S.W.2d 265, 121 Tex. 188. 
59 C.J. p 202 note 86. 

Power to aid private enterprises gren- 
erally see supra § 26. 

Provision held mandatory and pro¬ 
hibitory 

Mont.—SJostrum v. State BUghway 
Commission, 228 P.2d 238, 124 

Mont. 662—Cramer v. Montana 
State Board of Food Distributors, 
129 F.2d 96, 113 Mont. 450. 

Direct or indirect gift 

A gift of public funds or property 
to a private corporation is unconsti¬ 
tutional whether made directly or in¬ 
directly.—Wilentz V. Hendrickson, 33 
A.2d 366, 133 N.J.Eq. 447, affirmed 38 
A.2d 199, 135 N.J.Eq. 244—In re Voor- 
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hees* Estate, 196 A. 365, 123 N.J.Eq. 
142, affirmed 3 A.2d 891, 121 N.J.Law 
594, affirmed 10 A.2d 650, 124 N.J. 
Law 35. 

Corporations 

(1) Provision of constitution that 
neither state nor political subdivision 
shall make donation to any corpora¬ 
tion or company refers primarily to 
private corporations and was origi¬ 
nally intended to prohibit public aid 
to railroads.—^McNichols v. Police 
Protective Ass’n of Denver, 215 P.2d 
303, 121 Colo. 45. 

(2) Road district was a corpora¬ 
tion within constitutional provision 
prohibiting legislature from making 
grant to any corporation except for 
governmental purposes.—^Road Dist. 
No. 4, Shelby County, v. Allred, 68 
S.W.2d 164, 123 Tex. 77. 

Public services 

(1) Under a constitutional provi¬ 
sion that no grant of exclusive, sep¬ 
arate public emoluments or privileges 
shall be made to any man or set of 
men, except in consideration of pub¬ 
lic services, the legislature, cannot 
dispense public funds to any individ¬ 
ual or group of individuals without 
benefit to public interest or welfare. 
—Sanitation Dist. No. 1 of Jefferson 
County V. City of Louisville, 213 S.W. 
2d 995, 308 Ky. 368. 

(2) The constitutional provision, 
taken alone, sets no limit on the 
amount which may be paid for pub¬ 
lic services or when it may be paid.— 
Talbott V. Thomas, 161 S.W.2d 1, 286 
Ky. 786. 

93. Ark.—Texarkana-Forest Park 
Paving, etc., Dist. No. 1 v. State, 
for Use of Miller County, 74 S.W. 
2d 784, 189 Ark. 617. 

Pa.—^Harbold v. City of Reading, 49 
A.2d 817, 365 Pa. 263. 

Vt.—Gross V. Gates, 194 A. 466, 109 
Vt 156. 

59 C.J. p 203 note 20. 
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and, as discussed infra subdivision b of this sec¬ 
tion, in determining whether a proposed applica¬ 
tion of public funds is a “gift” within the consti¬ 
tutional prohibition, the primary question is wheth¬ 
er the funds are to be used for a public or private 
purpose. 

Generally, a “gift” which the state is prohibited 
from making is a gratuitous transfer of property 
of the state voluntarily and without consideration, 
or an appropriation for which there is no author¬ 
ity or enforceable claim and, where the state 
receives property or service in return for the pay¬ 
ment of its money, even though such payment by 
the state is voluntary in the sense that the con¬ 
tract under which the money was paid was volun¬ 
tarily entered into, it is not a prohibited “gift.”^® 


The constitutional provision does not prohibit a 
donation to the state.Under certain constitutions 
such provision has been held applicable only to 
the money of the state, ^ 8 and the disposition of 
other than “public funds” does not come within the 
constitutional limitation.®^ 

Particular statutory provisions, resolutions, or 
expenditures. Particular statutory provisions, res¬ 
olutions, or expenditures have been held invaKd 
as in violation of the constitutional prohibition 
against gifts to private individuals or corporations,^ 
as for example, the annulling of a financial obliga¬ 
tion due from a private corporation to the state, 
the right to which has already become fixed and 
vested in the state,® granting or providing for the 
cancellation or refund of taxes previously assessed,® 


94. Idaho.—State ex rel. Walton v. 
Parsons, 80 P.2d 20, 58 Idaho 787. 

Okl.—Childrens Home & Welfare 
Ass*n V. Childers, 171 P.2d 613, 197 
Okl. 248—^Hawks v. Bland, 9 P.2d 
720, 156 Okl. 48. 

The XTnemployineiLt CompensatloxL 
Aot does not violate constitutional 
provision that the legislature shall 
have no power to make any grant, or 
authorize the making of any grant, 
of public moneys to any individual, 
association, or municipal or other 
corporation whatsoever, since unem¬ 
ployment benefits do not constitute a 
gratuity, but right to receive bene¬ 
fits is a part of employees’ compensa¬ 
tion or wages.—^Friedman v. Ameri¬ 
can Surety Co. of New York, 161 S. 
W.2d 570, 137 Tex. 149, answer to 
certified questions conformed to. Civ. 
App., 154 S.W.2d 669. 

95. Okl.—Johnston v. Conner, 236 P. 
2d 987, 206 Okl. 233—Carter v. 
Thomas, 46 P.2d 460, 172 Okl. 658— 
Hawks V. Bland, 9 P.2d 720, 156 
Okl. 48. 

SB.**' Okl.—Childrens Home & Welfare 
Ass'n V. Childers, 171 P.2d 613, 197 
Okl. 243. 

Taluable consideratioa 

The keeping and caring for or¬ 
phaned children, whom state is bound 
to support. Is a valuable considera¬ 
tion by association sufficient to sup¬ 
port payment to association by state 
of money raised by public taxes.— 
Childrens Home & Welfare Ass’n v. 
Childers, supra—^Murrow Indian Or¬ 
phans Home V. Childers, 171 P.2d 
600. 197 Okl. 249. 

Adequacy of consideration 

(1) In determining whether statute 
remitting to railroad companies in¬ 
terest on delinquent taxes is based 
on a consideration so as to remove 
statute from constitutional prohibi¬ 
tion against making donations to pri¬ 
vate corporations, adequacy of con¬ 
sideration is not to be Judged as 


In case of private parties, merely to 
determine whether agreement has ob¬ 
ligation of a contract, but requisite 
consideration must be unimagined, 
substantive, and veritable.—Wllentz 
V. Hendrickson, 33 A.2d 366, 133 N.J. 
Hq. 447, afilrmed 38 A.2d 199, 135 
N.J.Bq. 244. 

(2) Consideration held Inadequate. 
—Wllentz V. Hendrickson, 38 A.2d 
199, 135 N.J.Eq. 244. 

97. Mont.—^Fitzpatrick v. State 
Board of Examiners of Montana, 
70 P.2d 285, 105 Mont 234. 

98. Ga.—Stewart v. Davis, 165 S.E. 
598, 175 6a. 645. 

N.T.—^People ex rel. New York 
League for Separation of Church 
and State v. Lyons, 21 N.Y.S.2d 250, 
173 Mlsc. 821. 

59 C.J. p 203 note 18. 

Federal Emergency Belief Act, au¬ 
thorizing grant of funds to states 
“to aid in assisting” co-operative as¬ 
sociations for barter of goods and 
services, and state statute enacted 
pursuant to such act, were held to 
empower State Belief Commission to 
assign to co-operative association, as 
gift, notes of another association to 
which money had been lent—^In re 
Commxmlty Co-op. Industries, 273 
N.W. 287, 279 Mich. 610. 

99. Mo.—State ex rel. St Louis Po¬ 
lice Relief Ass’n v. Igoe, 107 S.W. 
2d 929, 340 Mo. 1166. 

Seld not ‘‘public funds” 

Funds accumulated for the benefit 
of police relief association from all 
moneys arising from sale of unclaim¬ 
ed personal property, fines assessed 
against any delinquent officer, dues 
or assessments of members, or per¬ 
centages of rewards allowed to mem¬ 
ber of police force under regulations 
of department are not a “public fund** 
within meaning of constitutional pro¬ 
vision which prohibits granting of 
public money to a private corpora¬ 
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tion.—State ex rel. St Louis Police 
Relief Ass'n v. Igoe, supra. 

1 . Cal.—^Allen v. Hussey, 225 P.2d 
674, 101 Cal.App.2d 457. 

Ga.—^Ford Motor Co. v. Abercrombie, 
62 S.E.2d 209, 207 Ga. 464, conform¬ 
ed to 63 S.E.2d 4, 83 Ga.App. 158. 
Miss.—Craig v. Mercy Hospital- 
Street Memorial, 47 So.2d 867, 209 
Miss. 427. 

N.J.—Wllentz v. Hendrickson, 38 A. 

2d 199, 135 N.J.Eq. 244. 

N.Y.—In re Harbord’s Estate, 105 
N.Y.S.2d 123, 201 Mlsc. 368, affirm¬ 
ed 110 N.Y.S.2d 916, 279 App.Dlv. 
914. 

N.D.—Solberg v. State Treasurer, 53 
N.W.2d 49—Herr v. Rudolf, 26 N. 
W.2d 916, 76 N.D. 91. 169 A.L.R. 
1388. 

Okl.—Carter v. Thomas, 46 P.2d 400, 
172 Okl. 558—Wright v. Carter, 18 
P.2d 622, 161 Okl. 281. 

Tex.—^Empire Gas & Fuel Co. v. 
State, 47 S.W.2d 266, 121 Tex. 138 
—Texas Pharmaceutical Ass’n v. 
Dooley, Civ.App., 90 S.W.2d 328. 
Claim for death 

Legislative appropriation of money 
in payment of claim for state em¬ 
ployee’s death was unauthorized as 
“gift”—Hawks v. Bland. 9 P.2d 720. 
156 Okl. 48. 

Compeusatiou to coutraotors 

State boards cannot grant gratui¬ 
tous compensation to contractors.— 
Picard Const. Co. v. Board of Com’rs 
of Caddo Levee Dist, 109 So. 316, 
161 La. 1002. 

Belease of Uens 

Cal.—^Los Angeles County v. Jessup, 
78 P.2d 1131, 11 Cal.2d 273. 

2 . N.J.—Wilentz v. Hendrickson, 33 
A2d 366, 133 N.J.Bq. 447, affirmed 
38 A.2d 199, 135 N.J.Eq. 244. 

3 . N.Y.—In re Harbord’s Estate^ 106 
N.Y.S.2d 123, 201 Miss. 35.8, .af¬ 
firmed 110 N.Y.S.2d 916, 279 App.' 
Div. 914—In re Guiteras’ Estate, 
204 N.Y.S. 267, 122 Mlsc. 523. 
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the reduction of the rate of a tax the right to 
which 'has vested in the state,^ the remission with¬ 
out consideration of interest on taxes which have 
accrued and which interest has become a valid 
part of the principal debt for taxes owing to the 
state,5 the payment of a portion of the county 
taxes to cities, towns, or villages,® the pajTnent 
of license fees to a humane society,*^ the payment 
of an amount unpaid on contracts for the improve¬ 
ment of public streets,® and the payment of un¬ 
paid jurors.® 

Other prohibited g^fts of public money or prop¬ 
erty include the payment for services of one not 
an officer of the state,io the pajnment of pensions 
to persons who had, previously to the grant, re¬ 


tired from the state’s service,the remission to 
mortgagors of interest on loans from the state,^^ 
expenditure of funds for a privately owned toll 
bridge,^® reimbursement of sureties on a bond for¬ 
feited to the state^^ or county,^® the relief of suf¬ 
ferers from floods,!® compensation for exhibits lost 
at a state fair,!^ the restoration of an old mis¬ 
sion,! 8 the transportation of veterans to a battle¬ 
field,!® and additional pay for porters of the leg¬ 
islature.®® 

On the other hand, particular expenditures, pay¬ 
ments, or other fiscal measures have been held not 
invalid as in violation of the constitutional pro¬ 
hibition of gifts or donations to private individuals 
or corporations,®! as, for example, the granting of. 


4. Cal.—In re Potter's Estate, 204 P. 
826, 188 Cal. 55. 

5. N.J.—-Wilentz v. Hendrickson, 38 
A.2d 199, 135 N.J.ECU 244. 

6 . Mo.—State v. St. Louis County 
Court, 44 S.W. 734, 142 Mo. 675. 

59 C.jr. p 203 note 6. 

7. N.Y.—Fox V. Mohawk, etc.. Hu¬ 
mane Soc., 69 KR 353, 165 N.Y. 
617, 80 Ain.S.R. 767, 61 L.RJL 681. 

59 C.J. p 203 note 7. 

& Cal.—Conlin v. Board of Sup'rs 
of San Francisco, 33 P. 753, 99 Cal. 
17, 21 L.ILA. 474, 37 Am.S.R. 17. 

9 . Cal.—Powell v. Phelan, 71 P. 335. 
337, 138 CaL 271. 

1(K Okl.—Corpus Juris quoted in 
Veterans of Forelgrn Wars of TJ. S., 
Department of Okl., v. Childers, 
171 P.2d 618. 625, 197 OkL 331. 

59 C.J. p 203 note 10. 

11. N.M.—State ex rel. Sena v. Tru¬ 
jillo, 129 P.2d 329, 46 H.M. 361, 
142 A.L.R. 932. 

12 . Ariz.—^Rowlands v. State Loan 
Board of Arizona, 207 P. 359, 24 
Ariz. 116. 

13. Mont.—Sjostrum v. State EUgh- 
way Commission, 228 P.2d 238, 
124 Mont. 562. 

14. Ga.—^Washburn v. MacNeill, 65 
S.E.2d 135, 205 Ga. 772—McCook ▼. 
Longr, 18 S.E.2d 488, 193 Ga. 299. 

16- Ga.—Geer v. Dancer, 187 S.R 
658, 164 Ga. 9—Smith v. Fuller, 69 
S.B. 177, 135 Ga. 271, AnmCas. 
1912A 70. 

le. Cal.—Patty v. Colgan, 31 P. 1138, 
97 Cal. 251. 18 L.R.A. 744. 

17. CaL—Alameda County v. Cham¬ 
bers, 170 P. 660, 35 Cal.App. 637. 

15. CaL—^Ptohliger v. Richardson, 
218 P. 497, 63 CalJLpp. 209. 

19. Cal.—McClure v. Nye, 133 P 
1145, 22 CaLApp. 248. 

SOu Cal.—Robinson v. Dunn, 19 P 
878, 77 Cal. 473. 11 Am.S.R. 297. 

21 . Ala.—Board of Revenue and 


Road Com'rs of Mobile County v. 
Puckett, 149 So. 850. 227 Ala. 374. 
Ariz.—^Industrial Commission v. 
Hartford Acc. & Indem. Co., 144 P. 
2d 648, 61 Ariz. 86. 

Cal.—Subsequent Injuries E\ind v. 
Industrial Acc. Commission, 244 P. 
2d 889—^Los Angeles County v. 
Southern CaL Tel. Co., 196 P.2d 
773, 32 Cal.2d 378—^Board of So¬ 
cial Welfare v. Los Angeles Coun¬ 
ty, 162 P.2d 635, 27 Cal.2d 90— 
Board of Social Welfare v. Los An¬ 
geles County. 162 P.2d 630, 27 CaL 
2d 81—Gartner v. Roth. 157 P.2d 
361, 26 CaL2d 184—In re Perl's 
Guardianship, 242 P.2d 101, 110 Cal. 
App.2d 8—People v. Fidelity & De¬ 
posit Co., of Maryland, 82 P.2d 496, 
28 Cal.App.2d 325. 

(Ja.—City of Atlanta v. Anglin, 71 
S.E.2d 419, 209 Ga. 170—Sheffield v. 
State School Bldg. Authority, 68 
S.B.2d 690, 208 Ga. 575—State High¬ 
way Dept of Georgia v. Bass, 29 S. 
E.2d 161, 197 Ga. 356—Aven v. Stei¬ 
ner Cancer Hospital, 6 S.B.2d 366, 
189 Ga. 126—West v. Trotzier, 196 
S.B. 902, 185 Ga. 794—City of Ma¬ 
con V. Benson, 166 S.B. 26, 176 Ga. 
502. 

Ill.—People V, Handzik, 102 N.B.2d 
340, 410 m. 296, certiorari denied 
Handzik v. People of State of III. 
ex rel. Dickerson, 72 S.Ct. 760, 343 
U.S. 927, 96 L,Bd. 1337. 

Ky.—^Warfield Natural Gas Co. v. 
Lawrence County, 189 S.W.2d 867, 
300 Ky. 410. 

Miss.—State ex rel, Cowan v. State 
Highway Commission, 13 So.2d 614, 
195 Miss. 657. 

Mont.—^Blackford v. Judith Baaln 
County, 98 P.2d 872, 109 Mont. 678, 
126 AX.R. 639—^Toomey v. State 
Board of Land Com’rs, 81 P.2d 407, 
106 Mont 647—State ex rel. Nor- 
mlle V. Cooney, 47 P.2d 637, 100 
Mont 391. 

N. J.—Kantor v. City of Perth Amboy, 
10 A.2d 184, 128 N.J.Law 604. 
N.M.—In re Gibson, 4 P.2d 643. 35 
N.M. 550. 


N.Y.—^Bogrart v. Westchester County, 
59 N.Y.S.2d 77, 270 App.Div. 274. 
appeal denied 68 N.E.2d 36, 295 N. 
Y. 934, appeal dismissed 70 N.B. 
2d 631, 296 N.Y. 701. 

N.D.—Fetters & Co. v. Nelson Coun¬ 
ty, 281 N.W. 61, 68 NJD. 471. 
Okl.—Board of Com'rs of Marshall 
County V. Shaw, 182 P.2d 607, 199 
Okl. 66. 

Tex.—Jefferson County v. Board of 
County and District Road Indebt¬ 
edness. 182 S.W.2d 908, 143 Tex. 
99—^Housing Authority of City of 
Dallas V. Higginbotham, 143 S.W. 
2d 79, 135 Tex, 158, 180 A.UR. 1058, 
answers to certified questions con¬ 
formed to, Civ.App., 143 S.W.2d 95 
—^Harris County Flood Control 
Dist V. Mann, 140 S.W.2d 1098. 
186 Tex. 239—State v. Tidewater 
Associated Oil Co., Civ.App., 159 
S.W.2d 192, error refused. 

61 C.J. p 1617 note 19. 

Held not invalid as gifts or dona¬ 
tions 

(1) Allowance of Interest on pend¬ 
ing claim against state.—Gregory v. 
State, 197 P.2d 728, 32 Cal.2d 700, 
4 A.L.R.2d 924. 

(2) Provision for redemption with¬ 
in specified period of real estate sold 
to county for taxes without payment 
of penalty or interest—State ex rel. 
Sparling v. Hitsman, 44 P.2d 747, 99 
Mont 521. 

(8) Granting telephone and tele¬ 
graph companies the use of all public 
highways.—Los Ajigeles County v. 
Southern CaL Tel. Co., 196 P.2d 773, 
32 Cal.2d 878, appeal dismissed 69 S. 
Ct 787, 886 U.S. 929, 93 L.Bd. 1090. 

(4) Authorl 2 dng monthly expense 
allowances to circuit judges and 
court of appeals judges and commis¬ 
sioners.—^Manning v. Sims, 213 S.W. 
2d 677, 308 Ky. 687, 6 A.L.R.2d 1154. 

(6) Act authorizing governor to 
suspend provisions of an act levying 
occupational tax where no tax was- 
due when governor's proclamation 
suspending tax became effective.— 
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or providing for, an exemption from future taxa¬ 
tion,22 retroactive operation of a tax statute chang¬ 
ing the tax base,23 the reimbursement of counties 
for revenue lost by exemption from taxation24 or by 
cancellation of taxes,25 the right to sue the state, 
where the cause of action accrues before the pas¬ 
sage of the statute,23 a waiver of the defense of 
the statute of limitations in an action against the 
state,27 the extinguishment of an obligation of 
the state,28 the state’s future liability for its agents’ 
negligence,23 and an appropriation by way of 
gratuity in recognition of public services.^® 

Other provisions or expenditures which have 
been held not invalid as gifts of state money or 
property include pensions for employees,3i teach¬ 
er’s insurance,22 compensation for future inju¬ 
ries of county employees,33 the garnishment of 
wages of state officers and employees,^^ compensa¬ 
tion to individuals in the exercise of the state’s 
police power,36 aid to veterans,36 payment to con¬ 


victs for their labor,^^ a bounty for killing wild 
animals,83 a building for the use of veterans for 
services to be rendered by fostering patriotism,^^ 
payment of the expenses of a police officer in¬ 
curred in the discharge of his duty,^® and the pur¬ 
chase of an interest in an unexpired lease in a tract 
given to the state^^ 

b. Expenditures for Public Purpose 

A constitutional limitation, express or Implied, on 
gifts of public money does not generally apply to a 
disbursement, appropriation, or other fiscal statute for 
a public purpose, or to carry out a function of the gov¬ 
ernment, even though private persons may be benefited 
therefrom. 

As a general rule, in determining whether a 
proposed application of public funds is a “gift” 
within the constitutional prohibition, the primary 
question is whether the funds are to be used for a 
public or private purpose.42 ^ constitutional limi¬ 
tation, express or implied, on gifts of public money 


State ex rel. Porterie v. Grosjean, 161 
So. 871. 182 La. 298. | 

(6) Repeal of a prior tax law and 
ch^gre in the method of computation 
of taxes resultingr in cancellation of a 
tax assessment properly made under 
the repealed statute.—Jersey City v. 
Kelly, 47 A-2d 354, 134 N.J.Law 289. 

(7) Authorizing state board of 
mineral development to modify or 
revise existing* oil and gas leases 
covering river beds, by reducing, 
within limitations, royalties payable 
to state.—^Rhoads Drilling Co. v. 
Allred, 70 S.W.2d 576, 123 Tex. 229. 

82 . N.J.—City of Camden v. Cam¬ 
den County Board of Taxation, 2 
A.2d 40, 121 N.J.Law 262, affirmed 
5 A.2d 6S8, 122 N.J.Law 381. 

59 C.J. p 202 note 87. 

83. Cal.—^Allen v. Franchise Tax 
Board, 245 P.2d 297. 

24. Wyo.—State v. Snyder, 212 P. 
771, 29 Wyo. 199. 

59 C.J. p 202 note 88. 

25 . Okl.—Board of Com’rs of Mar¬ 
shall County V. Shaw, 182 P.2d 607, 
199 Okl. 66. 

26 . Cal.—Chapman v. State, 38 P. 
457, 104 Cal. 690, 43 Am.S.R. 158. 

27 . Cal.—^Blckerdike v. State, 78 P. 
270, 144 Cal. 681. 

28. Cal.-—Hecke v. Riley, 290 P. 451. 
209 Cal. 767. 

29. Cal.—^Heron v. Riley, 289 P. 160, 
209 Cal. 507. 

30. Ky.—^Board of Education of Cal¬ 
loway County V. Talbott, 86 S.W.2d 
1059, 261 Ky. 66. 

31. Cal.—^B[unter v. Sparling, 197 P. 
2d 807, 87 Cal.App.2d 711. 


Okl.—Wallace v. Childers, 180 P.2d 
1005, 198 Okl. 604. 

DlsahUlty and retirement pay 
Ga.—Cole v. Poster, 61 S.E.2d 814, 
207 Ga. 416. 

Increase 

Where a pension right exists in¬ 
creases in the amount payable un¬ 
der such right do not constitute pro¬ 
hibited gifts of public money.— 
Brummund v. City of Oakland, 244 
P.2d 441, 111 Cal.App.2d 114. 

32. N.D.—State v. Hauge, 164 N.W. 
289, 37 N.D. 583, L.R.A.1918A 622. 

33. Mont—Lewis & Clark County v. 
Industrial Acc. Board of Montana, 
166 P. 268, 62 Mont 6, L.R.A.1916D 
628. 

34b ArJz.—Stale v. Roseberry, 289 P. 
515, 37 Ariz. 78. 

35 . Cal.—Patrick v. Riley, 287 P. 
456, 209 Cal. 350. 

36. Cal.—^Veterans’ Welfare Board 
V. Riley, 206 P. 631, 188 Cal. 607. 

59 C.J. p 202 note 96. 

37 . Cal.—California Highway Com¬ 
mission, Department of Engineer¬ 
ing, V. Industrial Accident Com¬ 
mission. 261 P. 808, 200 Cal. 44. 49 
A.L.R. 1377. 

38. Cal.—^Ingram v. Colgan, 38 P. 
315, 39 P. 437, 106 Cal. 113, 46 Am, 
S.R. 221. 28 L,R.A. 187. 

39. Cal.—^Allied Architects' Ass'n of 
Los Angeles v. Payne, 221 P. 209, 
192 Cai. 431, 30 A.L.R. 1029. 

40. Mo.—State v. St Louis, 78 S.W. 
623, 174 Mo. 125, 61 L.R.A. 593. 

41. Cal.—^Tosemite Stage, etc., Co. v. 
Dunn, 28 P. 369, 83 Cal. 264. 

42. Cal.—^Los Angeles County v. La 
Fuente, 129 P.2d 378, 20 Cal.2d 870, 
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certiorari denied La Puente v. Los 
Angeles County, 63 S.Ct. 441, 817 
U.S. 698, 87 L.Ed. 558, rehearing 
denied 63 S.Ct 568, 318 U.S. 798, 
87 L.Ed. 1162, rehearing denied 63 
S.Ct 768, 318 U.S. 800, 87 L.Bd. 
1164, rehearing denied 63 S.Ct 861, 
818 U.S. 802, 87 L.Ed. 1166, rehear¬ 
ing denied 63 S.Ct 1026, 319 U.S. 
779, 87 L.Bd. 1724, rehearing de¬ 
nied 63 S.Ct 1314, 319 U.S. 783, 87 
L.Ed. 1727—^Alameda County v. 
Janssen, 106 P.2d 11. 16 Cal.2d 276, 
130 A.L.R. 1141—San Diego Coun¬ 
ty V. Hammond, 69 P.2d 478, 6 Cal. 
2d 709, 105 A.L.R. 1155—Sacra^ 
mento-Tolo Port Dist v. Rodda, 
204 P.2d 372, 90 Cal.App.2d 837— 
Shean v. Edmonds, 200 P.2d 879, 
89 Cal.App.2d 315—City of Ojai v. 
Chaffee, 140 P.2d 116, 60 Cal.App.2d 
54—People v. Standard Acc. Ins. 
Co., 108 P.2d 923, 42 Cal.App.2d 
409. 

Idaho.—State ex rel. Walton v. Par¬ 
sons, 80 P.2d 20, 68 Idaho 787. 
Mont—Willett v. State Board of Ex¬ 
aminers, 115 P.2d 287, 112 Mont 
317. 

N.J.—^Lynch v. Borough of Edge- 
water, 85 A.2d 191, 8 N.J. 279. 

59 C.J. p 203 note 21 [a]. 

Gift to municipal oorporatioa. 

The applicability of constitutional 
prohibition against gift of public 
money to municipal corporation de¬ 
pends on whether public money is 
to be used for public or private pur¬ 
pose, and public money for public 
purpose within jurisdiction of ap¬ 
propriating board is not generally 
regarded as a gift—^Butler v. Comp¬ 
ton Junior College Dist of Los An¬ 
geles County, 176 P.2d 417, 77 Cal. 
App.2d 719. 
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does not generally apply to a disbursement, appro¬ 
priation, or other fiscal statute for a public pur¬ 
pose,^3 or to carry out a function of the govern¬ 
ment,^^ even though private persons may be bene¬ 
fited therefrom.^5 xhe burden is primarily on the 
legislature to determine whether or not the pur¬ 
pose served by an expenditure is a public purpose, 
not within the constitutional prohibition on gifts 


of public funds and the legislature will be pre¬ 
sumed to have investigated the facts warranting an 

appropriation.^^ 

Particular expenditures or fiscal measures have 
been held to be for a public purpose and hence not 
invalid as gifts,including appropriations or dis¬ 
bursements to aid navigation, prevent floods, and 
reclaim land,49 to assist the United States in time 


43. Ala.—Stone t. State ex rel. Horn, 
37 So.2d 111, 251 Ala. 240—State 
ex rel. Dorian v. Stone, 6 So. 2d 
898, 30 Ala.App. 413. 

Cal.—California Employment Stabil¬ 
ization Commission v. Payne, 187 
P.2d 702, 31 Cal.2d 210—City of 
. Los Angeles v. Post War Public 
Works Review Board, 156 P,2d 746, 
26 Cal.2d 101—^Los Angeles County 
V. La Puente. 129 P.2d 378, 20 Cal. 
2d 870, certiorari denied La Puente 
V. Los Angeles County, 63 S.Ct. 
441, 317 U.S. 698, 87 L.Ed. 658, re¬ 
hearing denied 63 S.Ct. 558, 318 
U.S. 798, 87 L,Ed. 1162, rehearing 
denied 63 S.Ct. 768, 318 U.S. 800, 
87 L.Ed. 1164, rehearing denied 63 
act. 851, 318 U.S. 802, 87 L.Ed. 
1166, rehearing denied 63 S.Ct. 
1026, 319 U.S. 779, 87 L.Ed. 1724, 
rehearing denied 63 S.Ct. 1314, 319 

U. S. 783, 87 L.Ed. 1727—Alameda 
County V. Janssen, 106 P.2d 11, 16 
Cal,2d 276, 130 A,L.R. 1141—City 
of Ojai V. Chaffee. 140 P.2d 116, 
60 Cal.App.2d 64—^People v. Stand¬ 
ard Aca Ins. Co., 108 P.2d 923, 42 
Cal.App.2d 409. 

Ill.—^Poole V. City of Kankakee, 94 
N.E.2d 416, 406 Ill. 621—Loomis v. 
Keehn, 80 N.E.2d 368, 400 Ill. 337— 
Cremer v. Peoria Housing Author¬ 
ity, 78 N.E.2d 276, 399 Ill. 679. 
Hiss.—OozpuB JTuris <iuoted in Craig 

V. Mercy Hospital-Street Memo¬ 
rial, 45 So.2d 809, 818, 209 Miss. 
427, suggestion of error overruled 
47 So.2d 867, 209 Miss. 427. 

Mo.—State ex inf. McKlttrlck v. 
Southwestern Bell Tel. Co., 92 S. 

W. 2d 612, 338 Mo. 617. 

N.H.—Conway v. New Hampshire 
Water Resources Board, 199 A. 83, 
89 N.H. 346. 

N.J.—^Everson v. Board of Education 
of Ewing Tp., 44 A.2d 333, 133 N.J. 
Law 350, affirmed 67 S.Ct. 604, 330 
U.S. 1, 91 L.Ed. 711, rehearing de¬ 
nied 67 S.Ct 962, 330 U.S. 855, 91 
L.Ed. 1297—^Romano v. Housing 
Authority of City of Newark, 10 
A.2d 181, 123 N.J.Law 428, affirmed 
12 A.2d 384, 124 N.J.Law 452. 
N.T.—In re Westchester Title & 
Trust Co., 198 N.E. 19, 268 N.T. 
432, motion denied 199 N.E. 691, 
269 N.T. 602. 

59 C.J. p 203 note 21. 

OhUgatoxy publlo duties 

Appropriations to perform obliga¬ 
tory public duties or functions are 


not charities or benevolences with¬ 
in constitution.—Commonwealth v. 
Liveright. 161 A. 697, 308 Pa 35. 
IVCiiniclpal and political corporations 
State may grant state funds to 
municipal and political corporations 
when money is to be used for gov¬ 
ernmental purpose.—^Road Dist. No. 
4. Shelby County, v. Allred, 68 S.W. 
2d 164, 123 Tex. 77. 

Gift to United States 

(1) Constitutional denial to legis¬ 
lature of power to pay gratuities to 
Individuals does not prohibit gift to 
United States for public use.—^In re 
Opinion of the Justices, 8 N.E.2d 753, 
297 Mass. 567. 

(2) Act appropriating money to 
pay for land to be used for national 
park does not violate constitutional 
provisions Inhibiting the “granting 
of public money’* to any individual 
association, or corporation, even 
though the land would be operated 
under act of congress as a national 
park.—King v. Sheppard, Tex.Clv. 
App., 157 S.W.2d 682, error refused. 
State-wide celebratloii 

It has been held, however, that 
the fact that, in promoting a state¬ 
wide celebration commemorating the 
four hundredth anniversary of the 
exploration of New Mexico, the 
Coronado corporation was engaged 
in serving a highly commendable 
public purpose did not warrant state 
in making donation or pledging its 
credit in aid of it.—^Hutcheson v. 
Atherton, 99 P.2d 462, 44 N.M. 144. 

44, Miss.—Corpus Juris quoted In 
Craig V. Mercy Hospital-Street 
Memorial, 45 So.2d 809, 818, 209 
Miss. 427, suggestion of error 
overruled 47 So.2d 867, 209 Miss. 
427. 

Pa.—Commonwealth v. Liveright, 
161 A. 697, 308 Pa. 35. 

Tex.—Jefferson County v. Board of 
County and District Road Indebt¬ 
edness. 182 S.W.2d 908. 1'43 Tex. 
99. 

59 C.J. p 204 notes 37-61. 

45. Cal.—^Los Angeles County v. La 
Puente, 129 P.2d 878, 20 Cal.2d 
870, certiorari denied La Puente 
v. Los Angeles County, 63 S.Ct. 
441, 317 U.S. 698, 87 L.Ed. 658, re¬ 
hearing denied 63 S.Ct 558, 318 
U.S. 798, 87 L.Ed. 1162, rehearing 
denied 63 S.Ct 768, 318 U.S. 800, 
87 L.Ed. 1164, rehearing denied 63 
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S.Ct 851, 318 U.S. 802, 87 L.Ed. 
1166, rehearing denied 63 S.Ct 
1026, 319 U.S. 779, 87 L.Ed. 1724, 
rehearing denied 63 S.Ct 1314, 319 

U. S. 783, 87 L.Ed. 1727—Alameda 
County V. Janssen, 106 P.2d 11, 16 
Cal.2d 276, 130 A.L.R. 1141-^ohn- 
ston V. Rapp, 229 P.2d 414, 103 Cal. 
App. 2d 202—Shean v. Edmonds, 
200 P.2d 879, 89 Cal.App.2d 315— 
People V. Standard Acc. Ins. Co., 
108 P.2d 92S, 42 Cal.App.2d 409. 

Blectrio eiLergy 

The private use of the state’s facil¬ 
ities in producing electric energy 
from water stored for the benefit of 
the public pursuant to statute was 
not invalid as grant to private user 
as long as the benefit to the private 
user was not the primary objective.— 
Conway v. New Hampshire Water 
Resources Board, 199 A. 83, 89 N.H. 
346. 

46. Cal.—^Veterans’ Welfare Board 

V. Riley. 208 P. 678, 189 Cal. 169, 
22 A.L.R. 1631. 

]&egiSlatlve discretion 

Within rule that an appropriation 
of public funds for public purp'bses 
is not a gift within constitutional 
provision prohibiting legislature 
from making a gift, determination of 
what constitutes a public purpose is 
primarily a matter for legislative 
discretion which will not be dis¬ 
turbed by court as long as it has a 
reasonable basis.—Johnston v. Rapp, 
229 P.2d 414, 103 Cal.App.2d 202— 
Shean v. Edmonds, 200 P.2d 879, 89 
Cal.App.2d 315—^People v. Standard 
Acc. Ins. Co., 108 P.2d 923, 42 Cal. 
App.2d 409. 

47- Wyo.—State v. Carter, 215 P. 
477, 30 Wyo. 22, 28 A.L.R. 1089. 

48. Ala—In re Opinion by the Jus¬ 
tices, 30 So.2d 14, 249 Ala 88— 
State ex rel. Dorian v. Stone, 6 So. 
2d 898, 30 AlaApp. 413. 

Cal.—California Employment Stabi¬ 
lization Commission v. Payne, 187 
P.2d 702, 31 Cal.2d 210—City of 
Los Angeles v. Post War Public 
Works Review Board, 156 P.2d 746, 
26 Cal.2d 101. 

Mont.—Willett v. State Board of 
Examiners, 115 P.2d 287, 112 Mont. 
317. 

49. Cal.—^Reclamation Board ▼. 
Chambers, 189 P. 479, 46 Cal.App. 
476. 
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of war^o and support its armed forces,to strength¬ 
en fraternal and patriotic ties in the United States,® ^ 
to promote patriotism by the educational assist¬ 
ance of war veterans®® or the erection of a hall 
for their use,®^ to benefit soldiers who have 
served their country in war,®® to conduct an elec¬ 
tion for officers of a political party,®® to exhibit the 
state’s products at a fair,®*^ to promote education,®® 
and to regulate marketing of the agricultural prod¬ 
ucts of the state.®® Other particular expenditures 
not justifiable as for a public purpose have been 
held invalid as gifts,®® as, for example, appropria¬ 
tions to pay for losses sustained at a state exhibit®^ 
or to restore an old mission.®® 

Except to the extent that a constitutional pro¬ 
vision is applicable which prohibits gifts or grants 
of state money to municipal corporations and like 
political bodies,®® appropriations, disbursements, or 
other provisions for pa 3 mients to subordinate gov¬ 
ernment agencies have been held valid as carrying 
out a function of state government, and not invalid 


as a gift,®^ as in the case of disbursement of state 
money to a county,®® a drainage district,®® a levee 
district,®*^ road districts,®® a school district,®® a tu¬ 
berculosis bureau under the state board of health,"^® 
a commission for building a courthouse,or to a 
private or municipal agency doing government work, 
such as a society for the prevention of cruelty to 
animals,"^® agricultural societies,*^® a municipal in¬ 
sane asylum, 74 and non-profit privately owned hos¬ 
pitals rendering public services.^® 

The constitutional prohibition against gifts does 
not render invalid disbursements, appropriations, or 
other fiscal measures in the exercise of the state’s 
police power for the protection of the public, such 
as an appropriation to share the cost of an internal 
improvement to control flood waters,^® the grant 
of part of the state taxes to a municipality to build 
sea walls against floods,77 a requirement that a per¬ 
centage of the premiums of foreign fire insurance 
companies be paid to firemen,7® payment of part 
of the expense of changing grade crossings,7® pay- 


50. Mont.—state v. Stewart, 171 P. 
755, 54 Mont. 504. 

61. N.J.—^Lynch v. Borough of Edge- 
water, 85 A.2d 191, 8 N.J. 279. 

52. Cal.—Stephens v. Chambers, 168 
P. 595, 34 Cal.App. 660. 

59 C.J. p 203 note 27. 

53. Cal.—Veterans’ Welfare Board 
V. Riley, 208 P. 678, 189 Cal. 159, 
22 A.L..R. 1631. 

54. Cal.—^Allied Architects* Ass’n of 
Los Angeles v, Payne, 221 P. 209, 
192 Cal. 431, 30 A.L.R. 1029. 

55. Cal.—^Veterans’ Welfare Board 
V. Riley. 206 P, 631, 188 Cal. 607. 

Conn.—^Lyman v. Adorno, 52 A.2d 
702, 133 Conn. 611. 

56. N.J.—Heath v. Rotherham, 77 
A. 620, 79 N.J.Law 22. 

59 C.J. p 204 note 32. 

57. Cal.—^Daggett v. Colgan, 28 P. 
61, 92 Cal. 63, 27 Am.S.R. 95, 14 
L.R.A. 474. 

58. Cal.—^Butler v. Compton Junior 
College Dist of Los Angeles Coun¬ 
ty, 176 P.2d 417, 77 Cal.App.2d 719. 

59. N.D.—State v. Turner, 164 N.W. 
924, 37 N.D. 636. 

60. N.J.—Wilentz v. Hendrickson, 
33 A.2d 366, 133 N.J.Eq. 447, af¬ 
firmed 38 A.2d 199, 135 N.J.Eq. 244. 

N.M.—Hutcheson v. Atherton, 99 P. 

2d 462, 44 N.M. 144. 

SL Cal.—Alameda County v. Cham¬ 
bers, 170 P. 650, 36 Cal.App. 637. 

62. Cal.—^Prohliger v. Richardson, 
218 P. 497, 63 Cal.App. 209. 

59 C.J. P 204 note 36. 

63. Provision held not violated 

(1) In general.—State ex rel. 
Webster Groves Sanitary Sewer Dist. 
V. Smith, 87 S.W.2d 147, 337 Mo. 865 


—State ex rel. City of Hannibal v. 
Smith, 74 S.W.2d 367, 335 Mo. 826— 
State ex rel. Russell v. State High¬ 
way Commission, 42 S.W.2d 196, 328 
Mo. 942. 

(2) Such provision does not pre¬ 
clude a money grant to a purely pub¬ 
lic corporation, organized as an 
agency of the state.—State ex rel. 
Clark V. Gordon, 170 S.W. 892, 261 
Mo. 631—59 C.J. p 204 note 45. 

64. Ala.—^In re Opinion of the Jus¬ 
tices, 48 So.2d 757, 254 Ala. 343. 

59 C.J. p 204 note 37. 

Condition 

A grant of public bounty to mu¬ 
nicipality is subject to condition 
that municipality shall assume an 
obligation to the state to fulfill the 
purpose of the grant.—State v. 4.7 
Acres of Land, 62 A.2d 732, 95 N.H. 
291. 

65. Tex.—Jefferson County v. Board 
of County and District Road In¬ 
debtedness, 182 S.W.2d 908, 143 
Tex. 99. 

69 C.J. p 204 note 37 [a], 45 [a]. 

66. Cal.—^Reclamation Board of 
California v. Riley, 284 P. 668, 208 
Cal. 661. 

69 C.J. p 204 note 39. 

67. La.—Fisher v. Steele, 1 So. 882, 
89 La.Ann. 447. 

68. Mo,—State ex rel. Moberly Spe¬ 
cial Road Dist v. Burton, 182 S. 
W. 746, 266 Mo, 711. 

59 aJ. P 204 note 41. 

69. Mo.—State ex rel. Clark v. Gor¬ 
don, 170 S.W. 892, 261 Mo. 631. 

Not a munlolpal corporation 
A “school district” Is not a “mu¬ 
nicipal corporation” within constitu¬ 
tional prohibition against gift of 
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public money to municipal corpora¬ 
tion.—^Butler V. Compton Junior Col¬ 
lege Dist of Los Angeles County, 176 
P.2d 417, 77 Cal.App.2d 719. 

70. Cal.—Sacramento County v. 
Chambers, 164 P. 618, 33 Cal.App. 
142. 

71. La.—^Benedict v. New Orleans, 
39 So. 792, 115 La. 645. 

72- N.Y.—^American Soc. for Pre¬ 
vention of Cruelty to Animals v. 
City of New York, 199 N.Y.S. 728, 
206 App.Dlv. 335. 

59 C.J. p 204 note 48. 

73. Ohio.—State v. Kerns, 136 N.E. 
217, 104 Ohio St 550. 

59 C.J. p 204 note 49. 

74. Mo.—State v. Seibert, 24 S.W, 
760, 27 S.W. 624, 123 Mo. 424. 

59 C.J. p 204 note 50. 

75. Ky.—Kentucky Bldg. Commis¬ 
sion V. Effron, 220 S.W.2d 836, 310 
Ky. 865. 

jjjss.—Craig v. Mercy Hospital- 
Street Memorial, 46 So.2d 809, 209 
Miss. 427, suggestion of error 
overruled 47 So.2d 867, 209 Miss. 
427. 

76. N.Y.—^Flood Abatement Commis¬ 
sion of Clean v. Merritt, 168 N.Y.S. 
289, 94 Mlsc. 388. 

77. Tex.—City of Aransas Pass v. 
Keeling, 247 S.W. 818, 112 Tex. 
839. 

78. La.—Citizens’ Ins. Co. v. Hebert 
71 So. 955, 139 La. 708. 

S.D.—Cutting v. Taylor, 61 N.W, 949, 
8 S.D. 11, 16 L.R.A. 691. 

79. N.Y.—^In re New York Cent & 
H. R. R. Co., 121 N.Y.S. 524, 136 
App.Div. 760, modified on other 

1 grounds 93 N.E. 616, 200 N.Y. 121- 
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meat to convicts for labor performed,*® appropria¬ 
tions or disbursements for the care of the needy,*^ 
sick,*2 or unemployed,** or the encouragement of 
education by providing free textbooks,*^ and for the 
encouragement of the militia by a bonus.*^ 

c. Payment of Obligation of State 

The express or Implied constitutional limitations Im¬ 
posed on the legislature with respect to gifts of public 
money do not generally apply to a disbursement, ap¬ 
propriation, Or other fiscal measure made to discharge 
an obligation of the state, although only a moral or 
equitable obligation. 

The express or implied constitutional limitations 
imposed on the legislature with respect to gifts 
of public money do not generally apply to a dis¬ 
bursement, appropriation, or other fiscal measure 
made to discharge an obligation of the state.** 
Where the legislature sees fit to declare the nature 
of the claim, the court is compelled to inquire 
whether or not it may be legally regarded as the 
basis of a debt or obligation on the part of the 
state ;*7 however, where an act of the legisla¬ 
ture appropriating money to an individual for 
sendees rendered the state is valid on its face, 
courts cannot look into evidence aliunde to de¬ 
termine whether it was a gift in violation of a con¬ 


stitutional provision.** Where money is paid for 
services rendered, the primary purpose of the pay¬ 
ment, a collateral purpose to protect a class of the 
community, will not bring such pa 3 rment within 
the prohibition of the constitution.** 

The prohibition against gifts of state money has 
been held not to render invalid a disbursement, ap¬ 
propriation, or other fiscal measure in discharge of 
the state's obligations to settlers,*® in payment of 
the purchase price of swamp lands,*l in payment 
of services in furnishing a plan to sell state bonds,** 
or in collecting taxes for the state;** nor are meas¬ 
ures invalid which provide for the refund of taxes 
illegally exacted,*^ or for the assumption of lia¬ 
bility for injuries due to the negligence of a state 
agent,** or due to negligence with respect to the 
condition of state buildings, roads, or other prop¬ 
erty.** 

On the other hand, the following payments or 
measures have been held invalid as not in payment 
of a legal obligation of the state: Reimbursement 
of expenses incurred in preparation for a contest 
for membership which was not prosecuted before 
the legislature or any of its committees;*'^ an ap¬ 
propriation or resolution providing for compensa* 


Tex.—-City of Beaumont v. Prlddie, 
Civ.App., 65 S.W.2d 434, reversed 
on other grounds Texas & N. O. R. 
Co. V. Prlddie, 95 S.W.2d 1290, 127 
Tex. 629. 

80. Ky.—State Board of Charities 
and Corrections v. Hays, 227 S.W. 
282, 190 Hy. 147. 

81. Cal.—^Los Angeles County v. La 
Puente, 129 P.2d 378, 20 Cal.2d 870, 
certiorari denied La Puente v. Los 
Angeles County, 63 S.Ct. 441, 317 
IT.S. 698, 87 L.Pd. 558, rehearing 
denied 63 S.Ct 658, 318 TJ.S. 798, 
87 L.Ed. 1162, rehearing denied 63 
S.Ct. 768, 318 U.S. 800, 87 L.Ed. 
1164, rehearing denied 63 S.Ct. 851, 
318 U.S. 802, 87 L.Ed. 1166, reheaj> 
ing denied 63 S.Ct. 1026, 319 U.S. 
779. 87 L.Ed. 1724, rehearing de¬ 
nied 63 act 1314, 319 U.S. 783, 87 
L.Ed. 1727—City and County of 
San Francisco v. Collins, 13 P.2d 
912, 216 Cal. 187—Woman's Belief 
Corps Home Assoc, v. Nye, 97 P. 
208, 8 CaI.App. 527. 

Pa.—Commonwealth v. Llverlght 
161 A. 697, 308 Pa. 36. 

Aa increase in the benefits to in¬ 
digent recipients of public aid after 
the right to them has vested is not 
a gift within constitutional provi¬ 
sion prohibiting legislature from 
making a gift—^Alameda County v. 
Janssen. 106 P.2d 11, 16 Cal.2d 276, 
ISO A.L.R. U41. 

88.. lual.—Sacramento, County ▼. 


Chambers, 164 P. 613, 83 CalAuPp. 
142. 

69 C.J. p 204 note 59. 

83. Wyo.—^Unemployment Compen¬ 
sation Commission v. Benner, 143 
P.2d 181, 69 Wyo. 437. 

84. Cal.—^Butler v. Compton Junior 
College List of Los Angeles Coun¬ 
ty, 176 P.2d 417, 77 Cal.App.2d 719. 

59 C.J. p 204 note 60. 

85. S.D.—^State v. Handlin, 162 N. 
W. 379, 38 S.D. 560. 

86. Miss.—Corpus ynris quoted In 
Craig V. Mercy Hospital-Street 
Memorial, 45 So.2d 809, 818, 209 
Miss. 427, suggestion of error 
overruled 47 So.2d 867, 209 Miss. 
427. 

Mo.—State ex rel. S. S. Eresge Co. 
V. Howard, 208 S.W.2d 247, 867 Mo. 
802. 

Claim for legal servloes 
Appropriation made by legislature 
for payment of valid claim against 
the state for legal services success¬ 
fully performed under contract of 
employment by governor was not a 
gift within constitutional provision 
prohibiting the legislature from 
making a donation by gift of pub¬ 
lic monies.—Johnston v, Conner, 286 
P.2d 987, 205 Okl. 233. 

87. Cal.—Alameda County v. Cham¬ 
bers, 170 P. 650, 35 CalApp. 537. 

59 C.J. p 205 note 96. 

88. Cal.—Rankin v. Colgan, 28 P. 
673, 92 Cal. 605—Stevenson v. Col- 
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gan, 27 P. 1089, 91 Cal. 649, 25 Am. 
S.R. 230, 14 L.R.A 459. 

89. N.Y.—^People v. Crane, 108 N.E. 
427, 214 N.Y. 154, L.R.A.1916D 550, 
Ann.Cas.l915B 1254. 

90. Cal.—Hecke v. Riley, 290 P. 461. 
209 Cal. 767. 

91. Cal.—McCord v. Slavln, 76 P. 
1104, 143 Cal. 825. 

92. Mo.—State ex rel. Kelly v. 
Hackmann, 205 S.W. 161, 275 Mo. 
636. 

93. Conn.—Carroll v. Socony-Va- 
cuum Oil Co., 68 A.2d 299, 136 
Conn. 49. 

91, Mo.—State ex rel. S. S. Kresge 
Co. V. Howard, 208 S.W.2d 247, 357 
Mo. 302. 

95. Mont.—^Mills v. Stewart, 247 P. 
332, 76 Mont. 429, 47 AL.R. 424. 

96. Ala—Stone v. State ex rel. 
Horn, 37 So.2d 111, 251 Ala 240. 

Xdmitatioxui 

Statute appropriating county 
funds for relief of one injured by 
reason of washed-out bridge on 
county road Is not unconstitutional 
as reviving a claim against county 
barred by limitations, where no legal 
claim against county because of 
such injuries existed and none was 
created by statute.—Stone v. State 
I ex rel. Horn, supra 

97. Cal.—Wessllng v. Nya 105 P. 

1 408. 156 CaL 472. 
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tion for personal injuries while in the service of 
the statepayment of an amount tmpaid on con¬ 
tracts for the improvement of public streets pay¬ 
ment of unpaid jurors and a bounty to veterans.^ 

Moral or equitable obligation. Generally, the con¬ 
stitutional restrictions on gifts of state money do 
not apply to expenditures in discharge of a moral 
•or equitable obligation,^ but, in some jurisdictions, 
a mere moral or equitable obligation to make a 
certain payment, in the absence of a legal claim, 
has been held insuflScient to except a statute from 
the prohibition of the constitution ^ Where public 
funds may be used to pay a moral or equitable ob¬ 
ligation of the state, whether or not there is any 
ground for claiming the existence of a moral ob¬ 
ligation is a question which in the first instance 
is for the legislature to determine and is in the 
final analysis for the determination of the judiciary.^ 
In every enactment sanctioning the allowance of 
a private claim, there arises a preliminary question 
of legislative power which must be determined by 
the courts, namely, it must appear that the particu¬ 
lar claim belongs to a class of claims concerning 
which the legislature, in the exercise of a wide 
discretion, might reasonably say they involve a 


moral obligation on the part of the state to satisfy.® 
Ordinarily, the legislature has a wide discretion as 
to the conditions on which it will recog^nize a claim 
which is founded in equity and justice,^ and the 
finding of the legislature that a claim is based on 
a moral obligation so that its appropriation for pay¬ 
ment thereof will not be invalid as a mere donation 
of public funds to an individual is conclusive un¬ 
less clearly wrong.^ 

Where expenditures to discharge a moral or equi¬ 
table obligation are recognized as valid, the moral 
obligation, it has been held, must be based on legal 
standards, that is, the circumstances on which 
it is founded must be such as would create a legal 
claim against an individual or corporation;® it 
does not include ethical obligations to perform 
a courteous or generous act.^® According to oth¬ 
er decisions, the legislature may allo>w a claim as 
based on a moral or equitable obligation, even 
though no liability would be created to pay there¬ 
for if the state were an individual or a private 
corporation.il The following have been held valid 
in payment of a moral or equitable obligation of 
the state: Disbursements, appropriations, or other 
fiscal measures providing for a bonus to veterans ;12 


98. Cal.—^Bourn v. Hart, 28 P. 961, 
93 Cal. 321, 27 Am.S.R. 203, 15 
LI.R.A. 431. 

99. Cal.—Conlin v. Board of Supers 
of San Francisco, 33 P. 753, 99 CaJ. 
17, 21 L.R.A. 474, 37 Am.S.R. 17. 

1 . Cal.—Powell V. Phelan, 71 P. 336, 
138 Cal. 271. 

2. Mont.—State v. Dixon, 218 P. 
227, 66 Mont 76. 

3. Ala—Stone v. State ex rel, Horn, 
37 So.2d 111, 261 Ala 240—-Moses 
V. Tigrner, 168 So. 194, 232 Ala. 457 
—Board of Revenue and Road 
Com'rs of Mobile County v. Puc¬ 
kett 149 So. 850, 227 Ala 374— 
Stale ex rel. Dorian v. Stone, 6 So. 
2d 898, 30 AlaApp. 413. 

Miss.— Corpus Juris quoted ia Craigr 
V. Mercy Hospital-Street Memo¬ 
rial, 45 So.2d 809, 818, 209 Miss. 
427, suggestion of error overruled 
47 So.2d 867, 209 Miss. 427. 

N.J.—•Wllentz v. Hendrickson, 33 A. 
2d 366, 133 N.J.Eq. 447, affirmed 38 
A.2d 199, 136 N.J.Eq. 244. 

K.Y.—Cascade Automatic Sprinkler 
Corp. V. State, 286 N.Y.S. 698, 247 
App.Div. 226, amended on other 
grounds 290 N.Y.S. 382, 248 App. 
Div. 922, affirmed 14 N.E.2d 188, 
277 N.Y. 612, reargument and mo¬ 
tion denied 290 N.Y.S. 420, 248 
App.Div. 796—Barish v. State, 96 
N.Y.S.2d 342, 197 Misc. 909—Bo¬ 
gart V. Westchester County, 67 
N.Y.S.2d 606, 186 Misc. 661, af¬ 


firmed 69 N.Y.S.2d 77, 270 App. 
Div, 274, appeal denied 68 N.E.2d 
36, 296 N.Y. 934, and appeal dis¬ 
missed 70 N.E.2d 631, 296 N.Y. 701 
—^Mowers v. State, 6 N.Y.S.2d 408, 
168 Misa 651—^Agnew v. State, 2 
N.Y.S.2d 954, 166 Misc. 602. 

Vt—Gross V. Gates. 194 A. 466, 109 
Vt 166. 

W.Va—Price v. Sims, 68 S.B.2d 667, 
134 W.Va 178. 

69 C.J. p 203 note 24. 

Discharge of moral or equitable ob¬ 
ligation as proper public purpose 
see supra S 133. 

Claim founded in equity and Justice 
While the legislature may not 
sanction a gift of public moneys for 
private purposes, it may acknowl¬ 
edge Justice of private claim against 
the state and provide for audit and 
allowance thereof by court of claims 
if claim appears to judicial mind and 
conscience to be one which legisla¬ 
ture, in exercise of a wide discre¬ 
tion, may reasonably say is founded 
in equity and Justice and involves 
moral obligations which state should 
satisfy.—Campbell v. State, 62 N.Y. 
S.2d 638, 186 Misc. 686. 

Claim against county 
Appropriation of public funds to 
pay claim against county which is 
not enforceable as a legal liability is 
not unconstitutional as a mere dona¬ 
tion of public funds to individual 
without public purpose, if the claim I 
Is based on good morals, equity, and' 
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Justice.—Stone v. State ex rel. Horn, 
37 So.2d 111, 251 Ala. 240. 

4. Cal.—^Veterans’ Welfare Board 

V. Riley, 208 P. 678, 189 Cal. 169, 22 
A.D.R, 1531. 

69 C.J. p 206 note 80. 

5. Pa.—^BIArbold v. City of Reading. 
49 A.2d 817, 355 Pa. 263. 

6. N.Y.—^Farrington v. State, 161 
N.E. 438, 248 N.Y. 112. 

69 C.J. p 206 note 99. 

7. N.Y.—Agnew v. State, 2 N.Y.S. 2d 
964, 166 Misc. 602. 

8. Ala.—Stone v. State ex rel. Horn, 
87 So.2d 111, 251 Ala. 240. 

9. Ala.—Stone v. State ex rel. Horn, 
supra. 

Bziatenoe of aoouomlc emeargeucy, 
which caused large delinquencies in 
railroad tax payments, did not cre¬ 
ate a moral obligation of state to 
supply financial aid to railroads at 
expense of equally distressed indi¬ 
vidual taxpayers, so as to remove 
remission of interest on delinquent 
taxes from status of a prohibited 
appropriation.—Wllentz v. Hendrick¬ 
son, 33 A.2d 366, 133 N.J.Bq. 447, af¬ 
firmed 38 A.2d 199, 136 N.J.Bq. 244. 

10. Ala.—Stone v. State ex reL 
Horn, 37 So.2d 111, 261 Ala. 240. 

11. Vt.—Gross y. Gates, 194 A, 465, 
109 Vt. 166. 

12. Iowa.—Grout v. Kendall. 192 N. 

W. 629, 196 Iowa 467. 
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compensation for an injured state employee,^^ or 
for the widow of a state officer, killed in the per¬ 
formance of his duty;i4 for being prevented from 
growing cotton in the exercise of the state’s police 
power and allowance of a claim for legal ex¬ 
penses in procuring reinstatement by an illegally 
discharged state civil service employee.^® 

The constitutional restrictions against gifts also 
do not preclude appropriations or fiscal measures 
for reimbursement of a state officer for legal ex¬ 
penses incurred in successfully defending himself 
against charges of incompetence in office,allow¬ 
ance of a claim arising out of the performance of 
a public contract because of statutory provisions 
enacted after imdertaking such contract,^* payment 
by certain insurers to the fund of firemen no longer 
in the service of the state,payment for the serv¬ 
ices of a society for the prevention of cruelty to 
animals,20 relief from repayment of money lent by 
the state but wasted under the supervision of a state 
board,21 issuance of bonds for the amount due a 
university from a fund held in trust by the state,22 
reimbursement of a county for money expended in 
the trial of convicts for crimes committed during 
their imprisonment,23 and new bridges at the ex¬ 
pense of the state.24 

On the other hand, particular expenditures have 
been held invalid as not in payment of a moral 
or equitable obligation of the state,25 including dis¬ 


bursements or appropriations for a claim based on 
an imconstitutional statute,26 for a claim the sole 
recommendation for which is its worthiness,27 such 
as a public officer’s claim based on his voluntary 
acts,28 or for a claim for expenses in defending 
a criminal libel charge, where claimant’s release on 
habeas corpus was unwarranted.23 So, also, the leg¬ 
islature may not authorize compensation to a private 
individual for his failure to obtain full damages 
in a suit because of the court’s limitation of damages 
to the amount claimed,80 compensation to a heat¬ 
ing contractor because of a building contractor’s 
delay where the former’s contract stipulated against 
such charge,2i or reimbursement of an officer in 
the national guard for expenses in successfully de¬ 
fending charges for his removal.82 

§ 135. -Loans 

Constitutional provisions may render Invalid a loan 
of state funds for other than a public purpose. 

Particular constitutional provisions may prohibit 
the loan of state money for private purposes,23 and, 
under the constitutional prohibition against appro¬ 
priating public money for private purposes, or giv¬ 
ing private persons gratuities, discussed supra §§ 
133, 134, a loan of funds for other than a public 
purpose may be invalid.24 On the other hand, ap¬ 
propriations or expenditures providing for loans to 
veterans25 or loans to settlers,®® giving a preference 


13. Ariz.—]^rfleld v. Huntlngrton, 
205 P. 814. 23 Arlz. 528. 22 A.L..R. 
1488. 

N.T.—Munro v. State. 168 N.T.S. 61, 
181 APP.D1V. 30. affirmed 119 N.E. 
444, 223 N.Y. 208. 

14. Ala.—^Board of Hevenue and 
Road Com'rs of Mobile County v. 
Puckett, 149 So. 850, 227 Ala. 374. 

Wyo.—State v. Carter, 215 P. 477, 
30 Wyo. 22, 28 A.L.R. 1089. 

Sheriffi perfonnlnsr pnblio fuiotlon 
Vt—Gross V. Oates. 194 A. 465. 109 
Vt 156. 

15. Tex.—‘Kilpatrick ▼. Compensa¬ 
tion Claim Board. Civ.App.. 259 
S.W. 164. 

18. N.Y.—^Farringrton v. State, 161 
N.B. 438, 248 N.Y. 112. 

17- U.S.—Cox V. Kraemer, D.C. 

Conn., 88 F.Supp. 835. 

18. N.Y.—Callahan v. State, 184 N. 
Y.S. 688, 113 Mlsc. 267, affirmed 
186 N.y.S. 801. 

18. N.Y.—^Bxempt Firemen’s Benev. 
Fund V. Roome. 93 N.Y. 318, 45 Am. 
R. 217. 

20. N.Y.—American Soc. for Pre¬ 
vention of Cruelty to Animals v. 
City of New York, 199 N.Y.S. 728, 
2b5 App.Div. 335. 


21. Arlz.—XTdall v. State Loan 

Board, 273 P. 721, 35 Ariz. 1. 

22. Ind.—Hanly v. Sims, 93 N.E. 
228, 94 N.E. 401, 175 Ind. 345. 

59 C.J. p 205 note 76. 

23. N.Y.— Cayuga. County v. State, 
47 N.B. 288, 153 N.Y. 279. 

24. N.Y.—Oswego & S. R. Co. v. 
State, 124 N.E. 8. 226 N.Y. 351— 
Lehigh Valley R. Co. v. Canal 
Board, 97 N.B. 964, 204 N.Y. 471, 
Ann.Cas.l913C 1228. 

25. N.J.—‘Wllentz v. Hendrickson. 
38 A.2d 199, 135 N.J.Eq. 244. 

N.Y.—Ausable Chasm Co. v. State. 

194 N.E. 843, 266 N.Y. 326. 

W.Va.—Charleston Nat. Bank of 
Charleston v. Sims, 70 S.E.2d 809. 
Xncreased expense to oontraotor 
Justice and equity do not require 
state to reimburse contractor for 
increased expense unless mistake 
was due to act of state.—-Weston v. 
State, 186 N.E. 197, 262 N.Y. 46, 88 
A.L.R. 1219, reargument denied 263 
N.Y.S. 122, 237 App.Div. 785—Bates 
Chevrolet Corp. v. State, 76 N.Y.S. 2d 
718, 192 Misc. 151. 

26. Minn.—^Minnesota Sugrar Co. v. 
Iverson, 97 N.W. 454, 91 Minn. 30. 

Neb.—Oxnard Beet Sugar Co. v. 
State, 102 N.W. 80, 105 N.W. 716, 
73 Neb. 57. 


27. Ariz.—^Udall v. State Loan 

Board, 273 P. 721, 35 Arlz. 1. 

59 C.J. p 205 note 86. 

28. Arlz.—^Udall v. State Loan 

Board, supra. 

29. N.Y.—Cuvilller v. State, 165 N. 
E. 284, 250 N.Y. 258. 

30. N.Y.—^Mendelson v. State, 240 
N.Y.S, 673, 136 Misc. 242, affirmed 
178 N.E. 862, 264 N.Y. 630. 

31. N.Y.—A B. Barr & Co. v. State. 
216 N.Y.S. 313, 127 Misa 75. 

82. N.Y.—Hines v. State, 234 N.Y.S. 
224, 134 Misc. 1. 

33. Ala.—^In re Opinion of the Jus¬ 
tices, 15 So.2d 41, 244 Ala. 632. 
N.Y.—^Ausable Chasm Co. v. State, 
194 N.B. 843, 266 N.Y. 326. 

34h S.D.—^In re Opinion of the Judg¬ 
es, 240 N.W. 600, 59 S.D. 469. 
Seed-grain loans 

An appropi'iation for seed-grain 
loans to farmers, not limited to 
paupers, is invalid.—^Deerlng v. Pe¬ 
terson. 77 N.W. 568, 76 Minn. 118. 

35. Cal.—^Veterans* Welfare Board 
V. Riley, 206 P. 681, 188 Cal. 607. 

N.C.—^Hinton v. Lacy, 187 S.BL 669, 
193 N.C. 496. 

36. S.D.—Wheelon v. South Dakota 
Land Settlement Board, 181 N.W. 
869, 43 S.D. 661, 14 ALJL 1146. 
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to veterans,®^ have been held valid as for a public 
purpose or in pa 3 nnent of an obligation of the state. 

§ 136. Use of Credit 

A constitutional provision as to the use of the 
state’s credit may be both mandatory and prohibitory, 
applicable alike to the legislature and the people in their 
legislative capacity, and In the use of Its credit, the 
state cannot do indirectly what it cannot do directly. 

A constitutional provision as to the use of the 
state’s credit may be both mandatory and prohibi¬ 
tory,38 applicable alike to the legislature and the 
people in their legislative capacity.3 9 In the use 
of its credit, the state cannot do indirectly what 
it cannot do directly.**® A constitutional limitation 
on the use of the state’s credit ordinarily does not 
apply to a loan or gift of such credit to an agency 
of the state for state purposes.^i The specific 
grant of power to do a particular thing, which may 
involve the use of the state’s credit, controls with 
respect to such special matter as against a general 

prohibition.43 

§ 137 , -Loan, Pledge, or Gift of Credit 

a. In general 

b. Purpose 

a. In General 

Under various constitutional provisions, the credit of 
the state may not be given, pledged, or lent to, or giv¬ 


en In aid of, any Individual, association, corporation, 
public or private, or political subdivision of the state, ex¬ 
cept under designated circumstances; and any plan or 
scheme, by which in effect the credit of the state Is 
given or lent, is prohibited, regardless of the particular 
form of the transaction. 

Under some constitutional provisions, the credit 
of the state may not be given, pledged, or lent to, 
or given in aid of, any individual, association, cor¬ 
poration, public or private, or political subdivi¬ 
sion of the state,*3 unless authorized by the vote 
of the people.'*^ Under other provisions of a sim¬ 
ilar nature, the credit of the state may not be lent 
for the aid of any private undertaking^^ or any 
business enterprise of any individual, association, or 
corporation and, where it is so provided, the 
credit of the state may not be granted or lent to 
aid any company without a provision that the whole 
property of the company shall be bound for the 
security of the state, prior to other debts or liens.**^ 
The state cannot pledge its credit for the payment 
of an obligation where such pledge would be incur¬ 
ring an obligation prohibited by the constitution,^* 
although the state may hold property, the proceeds 
of which are pledged to and sufficient for such pay¬ 
ment.*® 

A limitation on the power of the legislature to 
lend or give the credit of the state should, it has 
been held, be construed liberally to effect its pur- 
pose.3® Thus, any plan or scheme, by which in 


517. S.D.—■Wheelon v. South Dakota 
Land Settlement Board, supra. 

38. Mont.—C r a m e r v. Montana 
State Board of Food Distributors, 
129 P.2d 96, 113 Mont 450—State 
v. Dixon. 213 P. 227, 66 Mont 76. 

39. Mont—State v. Dixon, supra. 

40. Minn.—^Deeringr v. Peterson, 77 
N.W. 568, 76 Minn. 118. 

59 C.J. p 208 note 19. 

41. Ala.—Mead v. Eagerton, 60 So. 
2d 253. 255 Ala. 66. 

Ohio.—State ex rel. Kauer v. Defen- 
bacher. 91 N.E.2d 612. 163 Ohio St 
268. 

—Kenny v. Webster County 
Court 21 S.E.2d 385, 124 W.Va. 
519. 

59 C.J. P 207 note 13. 

42. Tex.—^Highway Commission of 
Texas v. Vaughn, Civ.App., 288 
S.W. 876. 

59 C.J. P 207 note 16. 

43. Idaho.—State Water Conserva¬ 
tion Board V. Enking, 68 P.2d 779. 
56 Idaho 722—White v. Pioneer 
Bank & Trust Co., 298 P. 933, 60 
Idaho 589. 

Ky.—^Miller v. Sturgill, 202 S.W.2d 
632, 304 Ky. 823. 

N.H.—^In re Opinion of the Justices, 
190 A. 425, 88 N.H. 484. 


N.J.—Wilentz v. Hendrickson, 33 A. 
2d 366, 133 N.J.Eq. 447, affirmed 
38 A.2d 199, 135 N.J.Eq. 244. 
Pa.—Harbold v. City of Reading, 49 
A.2d 817, 356 Pa. 253. 

R. I.—In re Opinion to the Governor, 
169 A. 748, 64 R.I. 46, 89 A.L.R. 
1521. 

S. C.—Clarke v. South Carolina Pub¬ 
lic Service Authority, 181 S.E. 481, 
177 S.C. 427. 

59 C.J. p 206 note 8. 

Purpose 

(1) The constitutional inhibition 
against the extension of credit by 
the state is directed at credit ex¬ 
tended to private sources to pro¬ 
mote private schemes.—Suppiger v. 
Enking, 91 P.2d 362, 60 Idaho 292. 

(2) The purpose of constitutional 
prohibition against granting credit 
of state in aid of municipalities is 
to prevent repetition of disastrous 
practice of incurring burdensome 
debt by financially aiding counties 
and municipalities to construct per¬ 
manent works such as turnpikes and 
bridges.—State ex rel. City of 
Charleston v. Sims, 54 S.E.2d 729, 
132 W.Va. 826. 

(3) Other statements of purpose. 
Md.—Johns Hopkins University v. 

Williams, 86 A.2d 892. 
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Mont.—Cramer v. Montana State 
Board of Food Distributors, 129 
P.2d 96, 113 Mont. 450. 

44. N.C.—^Hinton v. Lacy, 137 S.E. 
669, 193 N.C. 496. 

59 C.J. p 207 note 9. 

45. Mass.—^In re Opinion of the 
Justices, 176 N.E. 607, 276 Mass. 
617. 

59 C.J. p 209 note 29. 

46. Ala.—^In re Opinion of the Jus¬ 
tices, 15 So.2d 41, 244 Ala. 632. 

Idaho.—White v. Pioneer Bank & 
Trust Co., 298 P. 933, 50 Idaho 
589. 

59 C.J. p 209 note 30. 

47. U.S.—Cunningham v. Macon, 
etc., R. Co., Ga., 16 S.Ct. 361, 166 

U. S. 400, 39 L.Ed. 471. 

43. Wash.—State Capitol Commis¬ 
sion v. State Board of Finance, 
132 P. 861, 74 Wash. 15. 

49. Wash.—State Capitol Commis¬ 
sion V. State Board of Finance, 
supra. 

59 C.J. p 207 note 12. 

50. Cal.—Veterans* Welfare Board 

V. Jordan, 208 P. 284, 189 Cal. 124, 
22 A.L.R. 1516. 
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effect the credit of the state is given or lent, is 
prohibited, regardless of the particular form of 
the transaction.®! The term ‘'credit** in a consti¬ 
tutional provision limiting the legislature with re¬ 
spect to lending or giving the credit of the state 
to municipalities means that which enables one to 
enter into an obligation to be met in the future, and 
prohibits direct aid to municipalities whether by 
the granting of credit or by direct appropriation.®^ 

In order to constitute a violation of the consti¬ 
tutional provision, it is essential that there be an 
imposition of liability directly or indirectly on 
the state, and unless the credit or faith of the state 
is obligated there is no violation.®^ The giving 
or lending of credit of the state prohibited by the 
constitution occurs only when such giving or lend¬ 


ing results in creation by the state of a legally en¬ 
forceable obligation on its part to pay one person 
an obligation incurred or to be incurred in favor 
of that person by another person,®^ and no giving or 
lending of the state's credit occurs when the state 
does nothing but incur liability directly to a per¬ 
son in whose favor an obligation is incurred.®® 
Where, by statute, the state becomes the custodian 
of securities deposited with it, incurring or assum¬ 
ing no responsibility except that of a depositary, 
the constitutional provision against giving or lend¬ 
ing the credit of the state is not violated.®® In 
numerous particular cases it has been held that the 
credit of tie state was not given or lent in viola¬ 
tion of the constitutional prohibition or that the 
use of the state*s credit was valid and not in con¬ 
travention of the constitution.®^ An amendment to 


61. Mass.—^In re Opinion of the 
Justices, 195 N.B. 897, 291 Mass. 
567, 98 A.L..R. 1364. 

Mont.—Cramer v. Montana State 
Board of Food Distributors, 129 
P.2d 96, 113 Mont 450. 

N.J.—^Wilentz v. Hendrickson, 33 A- 
2d 366, 133 N.J.Eq. 447, affirmed 38 
A.2d 199, 135 N-XEq. 244. 

Wis.—State ex rel. American Leirion 
1941 Convention Corp. of Milwau¬ 
kee V. Smith, 293 N.W. 161, 235 
Wis. 443. 

59 C.J. p 208 notes 19, 21. 
BeimhuxsemeiLt 

The statute authorlzlngr payments 
to municipalities out of fund derived 
from profits of Liquor Control Com¬ 
mission is violative of constitutional 
prohibition a^ralnst grrantins credit of 
state in aid of municipalities, not¬ 
withstanding: legrislative declaration 
that purpose of such payments was 
to reimburse municipalities for their 
expenditures in enforcing state laws 
for protection of life and property.— 
State ex rel. City of Charleston v. 
Sims, 54 S.E.2d 729, 132 W.Va. 826. 

52. W.Veu—State ex rel. City of 
Charleston v. Sims, supra. 

53. Idaho.—Hansen v. Independent 
School Dist. No. 1, in Nez Perce 
County, 98 P.2d 959, 61 Idaho 109. 

La.—State ex rel. Porterie v. Charity 
Hospital of Louisiana at New Or¬ 
leans, 161 So. 606, 182 La. 268. 

54. Wis.—State ex rel. Wisconsin 
Development Authority v. Dam- 
mann, 280 N.W. 698, 228 Wis. 147. 

55- Wis.—State ex rel. Wisconsin 
Development Authority v. Dam- 
mann, supra. 

56. N.T.—Attorney General v. North 
American L. Ins. Co., 82 N.T. 172. 

57. Ala.—^In re Opinion of the Jus¬ 
tices, 54 So.2d 68, 256 Ala. 170— 
In re Opinion of the Justices, 41 
So.2d 761, 252 Ala. 465. 

Ark.—^Rowe v. Housing Authority of 
City of Little Rock, 249 S.W.2d 551 i 


— ^Page V. Paving Improvement 
Dist. No. 11 of Russellville, 158 S. 
W.2d 905, 203 Ark. 657—^Brown v. 
Arkansas Centennial Commission, 
107 S.W.2d 537, 194 Ark. 479. 

Cal.—Carpenter v. Pacific Mut. Life 
Ins. Co- of California, 74 P.2d 761, 
10 Cal.2d 307, affirmed Neblett v. 
Carpenter, 59 S.Ct. 170, 305 U.S. 
297, 83 L.Ed. 182, rehearing denied 
59 S.Ct. 355, 305 U.S. 675, 83 L.Ed. 
437—City of Oakland v. Williams, 
274 P. 328, 206 Cal. 315—Shean v. 
Edmonds, 200 P.2d 879, 89 Cal.App. 
2d 315—^Federated Income Proper¬ 
ties V. State, 187 P.2d 460, 82 Cal. 
App.2d 893—^Ducey v. Dambacher, 
75 P.2d 98, 24 Cal.App.2d 429, re¬ 
heard on other grounds 81 P.2d 
597, 27 Cal.App.2d 658. 

Fla.—State v. Florida Keys Aqueduct 
Commission, 4 So.2d 662, 148 Fla. 
485—State ex rel. Bechard v. 
Leatherman, 176 So. 563, 129 Fla. 
585. 

Ga.—Sheffield v. State School Bldg. 
Authority, 68 S.E.2d 590, 208 Ga. 
575—Aven v. Steiner Cancer Hos¬ 
pital, 5 S.E.2d 356, 189 Ga. 126. 
Idaho.—^Ada County v. Wright, 92 
P.2d 184, 60 Idaho 394. 

Ill.—^Krebs v. Board of Trustees of 
Teachers' Retirement System, 102 
N.B.2d 321, 410 Ill. 435—DeWolf v. 
Bowley, 189 N.E. 893, 355 Ill. 530. 
Ky.—^Meagher v. Commonwealth ex 
rel. Unemployment Compensation 
Commission, 203 S.W.2d 85, 305 
Ky. 288, 289—^Hughes v. State 

Board of Health, 84 S.W.2d 52, 260 
Ky. 228. 

Me.—^In re Opinion of the Justices, 80 
A.2d 869. 

Md.—^Johns Hopkins University v. 

Williams, 86 A.2d 892. 

Mass.—^In re Opinion of the Justices, 
34 N.E.2d 527, 309 Mass. 571—In re 
Opinion of the Justices, 8 N.E.2d 
753, 297 Mass. 567. 

Mich.—^Ziegler v. Witherspoon, 49 N. 
W.2d 318, 831 Mich. 337—Township 
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of Elba V. Gratiot County, 283 N. 
W. 615, 287 Mich. 372—Attorney 
General ex rel. Eaves v. State 
Bridge Commission, 269 N.W. 388, 
277 Mich. 373, opinion affirmed and 
supplemented 270 N.W. 308, 277 
Mich. 373. 

Minn.—^Moses v. Olson, 255 N.W. 617, 
192 Minn. 173. 

Miss.—Craig v. North Miss. Commu¬ 
nity Hospital, 89 So.2d 523, 206 
Miss. 11—Albritton v. City of Wi¬ 
nona, 178 So. 799, 181 Miss. 75, 115 
A.L.R. 1436, appeal dismissed All- 
britton V. City of Winona* Mis¬ 
sissippi. 58 S.Ct 766, 303 U.S. 627, 
82 L.Ed. 1088. 

Mont.—Carey v. McFatrldge, 142 P.2d 
229, 115 Mont 278—^Kraus v. Riley, 
80 P.2d 864, 107 Mont 116—State 
ex rel. Normlle v. Cooney, 47 P.2d 
637, 100 Mont 391—State ex rel. 
Veeder v. State Board of Educa¬ 
tion, 33 P.2d 516, 97 Mont 121— 
McMahon v. Cooney, 25 P.2d 131, 
95 Mont 138—State ex rel. Tipton 
V. Erickson, 19 P.2d 227, 93 Mont. 
466—^Barbour v. State Board of Ed¬ 
ucation, 13 P.2d 225, 92 Mont 321. 

N.Y.—In re Westchester Title & 
Trust Co., 198 N.E. 19. 268 N.Y. 

, 432, motion denied 199 N.E. 691, 
269 N.Y. 602—^Bogart v. Westchest¬ 
er County, 59 N.Y.S.2d 77, 270 App. 
Div. 274, appeal denied 68 N.E.2d 
36, 295 N.Y. 934, and appeal dis¬ 
missed 70 N.E.2d 531, 296 N.Y. 701. 

Ohio.—State ex rel. Allen v. Fergu¬ 
son, 97 N.E.2d 660, 155 Ohio St 26 
—State ex rel. Dlckman v. Defen- 
bacher, 88 N.E.2d 65, appeal dis¬ 
missed 86 N.E.2d 5, 151 Ohio St 391 
—Warm v. City of Cincinnati, 1 
Ohio Supp. 273, affirmed 11 N.E.2d 
281, 57 Ohio App. 43. 

Okl.—Wallace v. Childers, 180 P.2d 
1005, 198 Okl. 604—Childrens Home 
& Welfare Ass’n v. Childers, 171 
P.2d 618, 197 Okl. 243—Murrow In¬ 
dian Orphans Home v. Childers, 
171 P.2d 600, 197 Okl. 249. 



81 C.J.S. 

the constitution may authorize the state to give 
or lend credit otherwise prohibited.58 

Deposit of state funds in bank. According to 
some decisions a statute permitting the deposit of 
state money in a bank in the ordinary course of 
business without preference does not lend the cred¬ 
it of the state in violation of the constitution,59 
but it has also been held that the constitutional 
prohibition is applicable in such circumstances,®9 
and that a statute denying the state a preference 
on unsecured claims, as relating to state fimds in 
an insolvent bank, is invalid as a grant of the state’s 
credit®! 

Power of state officer. In the absence of express 
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authority, it has been held, the state’s credit may 
not be pledged by an officer of the state.®^ 

b. Purpose 

A limitation on the power of the state or legislature 
to lend or give the credit of the state does not apply to 
a loan or gift of the state's credit for state purposes- 
or for the common good, and the aid of state credit may 
be extended to an agency of the state or to private or 
public corporations for public purposes. 

As a general rule, a limitation on the power of 
the state or legislature to lend or give the credit 
of the state does not apply to a loan or gift of 
state credit for state purposes®® or for the common, 
good.®^ Thus, it has been held, w’hether or not 
the purpose is a public one is a test as to whether 
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S.C.—Clarke v. South Carolina Pub¬ 
lic Service Authority, 181 S.E. 481, 
177 S.C. 427. 

Tenn.—^Baker v. EUckman County, 47 
S.W.2d 1090, 164 Tenn. 294. 

Tex.—Jefferson County v. Board of 
County and District Road Indebted¬ 
ness. 182 S.W.2d 908, 143 Tex. 99— 
Texas Nat. Guard Armory Board v. 
McCraw, 126 S.W.2d 627, 182 Tex. 
613—^Brazos River Conservation 
and Reclamation Dlst v. McCraw, 
91 S.W.2d 665, 126 Tex. 506—King 
V. Sheppard, Civ.App., 157 S.W.2d 
682, error refused. 

Wash.—Gruen v. Tax Commission, 
211 P.2d 651, 35 Wash.2d 661. 
W.Va.—State ex rel. Dyer v. Sims, 
68 S.B.2d 766, 184 W.Va. 278. re¬ 
versed on other grounds State ex 
rel. Dyer v. Sims, 71 S.Ct 667, 341 

U.S. 22, 95 L.Ed. 713—Price v. 
Sims, 58 S.B.2d 657, 134 W.Va. 173. 
Wis.—^Marine Nat. Exchange Bank of 
Milwaukee v. State, 22 N.W.2d 156, 
248 Wis. 410—State ex reL Wiscon¬ 
sin Development Authority v. Dam- 
mann, 280 N.W. 698, 228 Wis. 147 
—^Appeal of Van Dyke, 269 N.W. 
700. 217 Wis. 628, 98 AL.R 1332. 
Wyo.—^Burton v. School Dist. No. 19, 
38 P.2d 610, 47 Wyo. 462. 

69 C.J. p 206 note 8 [c]. 

Particiilax statutes held not In vio¬ 
lation of constitutional prohibi¬ 
tion 

(1) Statute authorizing issuance of 
state revenue bonds for refunding 
road improvement district bonds.— 
Williams v. Parnell, 61 S.W.2d 863, 
185 Ark. 1106. 

(2) Revolving fund statutes by 
which money is to be advanced to 
state officials in furtherance of offi¬ 
cial business which the officer is car¬ 
rying on for the state, and disposi¬ 
tion and return of which are manda¬ 
tory if not so spent.—Suppiger v. 
Enking, 91 P.2d 362, 60 Idaho 292. 

(3) Statute authorizing a state and 
its political subdivisions to contrib¬ 
ute to the premiums on group life 
Insurance on officers or employees.— 

81 C. J.S.—74 


In re Opinion by the Justices, 80 So. 
2d 14. 249 Ala. 88. 

(4) Statute setting up fund in 
state treasury to be known as state 
surety insurance fund for purpose of 
insuring against losses because of 
certain conduct of officers.—^Mead v. 
Eagerton, 60 So.2d 253, 265 Ala. 66. 

(5) Special legislative enactment 
granting permission to an individual 
to sue the state for damages to prop¬ 
erty as result of the construction of 
a public Improvement.—State v. 
Adams, 106 P.2d 416, 187 Okl. 673. 

58. Ky.—Mitchell v. Knox County 
Fiscal Court, 177 S.W. 279, 166 Ky. 
643. 

59 C.J. p 208 note 22. 

59. Mich.—^Pry v. Equitable Trust 
Co., 249 N.W. 619, 264 Mich. 165, 
90 AL.R. 176. 

60. Idaho.—White v. Pioneer Bank 
& Trust Co., 298 P. 933, 60 Idaho 
689. 

61. W.Va.—^Lawson v. Charter, 163 
S.E. 813, 112 W.Va. 108. 

68 . N.D.—^Bauernfeind v. Nestos, 

189 N.W. 606, 48 N.D. 1218. 

59 C.J. P 208 note 23. 

63. Ark.—State Military Note Board 

V. Casey, 47 S.W.2d 23, 186 Ark. 
271. 

Cal.—City of Los Angeles v. Post 
War Public Works Review Board, 
166 P.2d 746, 26 CaJ.2d 101—San 
Diego County v. Hammond, 69 P.2d 
478, 6 Cal.2d 709, 106 AL.R. 1165. 
Idaho.—^Lyons v. Bottolfsen, 101 P.2d 
1 , 61 Idaho 281. 

Mich.—^Ziegler v. Witherspoon, 49 N. 

W. 2d 318, 331 Mich. 337. 

Minn. — ^Erickson V. King, 16 N.W.2d 
201, 218 Minn. 98. 

Mont.—State ex rel. Hawkins v. State 
Board of Examiners, 36 P.2d‘116, 
97 Mont. 441. 

N.BL—^In re Opinion of the Justices, 

190 A 425, 88 N.H. 484. 

S.C.—State ex rel. Roddey v. Byrnes, 
66 S.E.2d 33, 219 S.C. 485. 

W.Va.—State ex rel. Board of Aero- 
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nautics v. Sims, 41 S.E.2d 606, 129* 
W.Va. 694—^Kenny v. Webster 
County Court, 21 SuE.2d 885, 124> 
W.Va. 619. 

59 C.J. p 208 note 24. 

Not withixL purpose of prohibitloiL 

(1) The purpose of constitutional 
prohibition of lending or giving of 
state credit to or in aid of any person, 
corporation, or municipality is to- 
prevent state from using its credit as 
gratuity or donation, not to prevent, 
use of its credit for such aid, if re¬ 
quired to accomplish state or public- 
purpose or to fulfill state duty or ob¬ 
ligation under police power.—^Bedford: 
County Hospital v. Browning, 225 S. 
W.2d 41, 189 Tenn. 227. 

(2) Constitutional provision pro¬ 
hibiting state from granting its cred¬ 
it to any county, city, etc., or becom¬ 
ing a Joint owner or stockholder in 
any company or association is intend¬ 
ed to guard against mistakes made 
by commonwealth and not to Inhibit 
use of state funds in carrying out 
public purposes or the organization, 
of public corporations for the pur¬ 
pose of carrying on governmental 
purposes.—State ex rel. Dyer v. Sims, 

68 S.E.2d 766, 134 W.Va. 278. reversed, 
on other grounds State ex rel. Dyer v. 
Sims, 71 S.Ct. 657, 341 U.S. 22, 95 L. 
Ed. 713. 

The state Is not a ^corporation*’* 
within meaning of constitutional pro¬ 
vision prohibiting pledging of credit 
of state to any '‘corporation” or own¬ 
ing stock in corporation.—State v. 
Town of North Miami, 59 So.2d 779.. 

Asslstanoe payments 

The statute authorizing assistance- 
payments to needy aged persons and 
recovery of such payments out of es¬ 
tates of needy aged persons is not 
unconstitutional as giving or lending 
credit of state.—State ex rel. Nielson 
V. Lindstrom, 191 P.2d 1009, 68 Idaho- 
226. 

64. Ark.—^Williams v. Parnell, 61 Sw 
W.2d 863, 185 Ark. 1105. 

69 C.J. p 209 note 25. 
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or not a statute provides for a proper use of the 
credit of the state.®^ However, such test, it has 
been held, is not the sole test, but in addition there 
must be at least a moral obligation on the part of 
the state for the use of its credit.®® Construing 
the constitutional provisions of a certain state, it 
has also been held that it does not suffice that the 
general purpose of a statute providing for the use 
of the credit of the state is public, unless the spe¬ 
cific objects of the statute are under the absolute 
control of the state.®^ 

In accordance with the foregoing rules, it has 
been held that the constitutional limitations on 
the gift or loan of the state’s credit do not prohibit 
extension of aid of the state’s credit to an agency 
of the state®® or to private or public corporations®® 
where such aid is given for a public purpose. 
Where the constitution provides that public credit 
cannot be lent for the aid of private objects or 
enterprises, the state’s credit may be given or lent 
in aid of a private corporation, privately owned 
but not privately managed;*^® but, under other con¬ 
stitutional provisions prohibiting aid to private 
corporations, although the object of a private cor¬ 
poration is public, if the management is private. 


a loan of credit to such corporation is prohibited 
by the constitution.'^^ 

If the main purpose of the use of the credit of 
the state is public, it is no objection that private 
interests or political subdivisions are incidentally 
served;*^® but a statute providing for the use of 
the state’s credit in aid of classes or individuals 
is invalid under a constitutional prohibition against 
such use where the public is benefited only in a col¬ 
lateral way.^® No provision of the constitution is 
violated by the legislature pledging the full faith, 
credit, and resources of the state for the pa)rment 
of an obligation which the state is legally bound to 
pay,'^4 and a constitutional provision prohibiting 
the gift or loan of the credit of the state in aid 
of any private undertaking does not prohibit the 
recognition of claims founded in equity and jus- 
tice.7® 

Where the use of the state’s credit, otherwise pro¬ 
hibited by the constitution, is permissible for a pub¬ 
lic purpose, even if such use is not clearly in the 
general interest, there is ground for the claim that, 
where the legislature has accepted that view, the 
courts may not interfere;^® the fact that they 


65. Idaho.—Corpus Jtixis dted lu 
Supplier V. Enking, 91 P.2d 862, 
368, 60 Idaho 292. 

Ill.—^People ex rel. Greening v. Green, 
47 N.B.2d 465, 382 IlL 577, 

59 C.J. p 209 note 26. 

Ihhexeut nature of seirvlce 

Under constitutional inhibition 
against extension of credit by the 
state, the inherent nature of service 
for which expenditure is made and 
for which advance is allowed deter¬ 
mines its character.—Suppiger v. 
Enking, 91 P.2d 362, 60 Idaho 292. 
Title to property 

The test of validity of statute un¬ 
der constitutional provision prohibit¬ 
ing the lending or giving of state’s 
credit to or in aid of any person, cor¬ 
poration or municipality is not au¬ 
thorization of acquisition or reten¬ 
tion of title to property by state, but 
right of use thereof by state for its 
benefit.—^Bedford County Hospital v. 
Browning, 225 S.W.2d 41, 189 Tenn. 
227. 

66 . IT.T.—^People v. Westchester 

County Nat. Bank of Peekskill, 132 
N.B. 241, 231 N.Y. 465, 15 A.Ii.R. 
1344. 

59 C.J. p 209 note 27. 

67. Mont.—^Hill v. Rae, 158 P. 826, 
52 Mont 378. 

59 C.J. p 209 note 28. 

68 . W.Va.—^Kenny v. Webster Coun¬ 
ty Court, 21 S.B.2d 385, 124 W.Va. 
519. 

59 C.J. p 207 note IS. 


69. Ill.—Loomis v. Keehn, 80 N.E.2d 
368, 400 Ill. 337—Cremer v. Peoria 
Housing Authority, 78 N.B.2d 276, 
399 Ill. 579—^People ex rel. Greening 
V. Green, 47 N.B.2d 465, 382 Ill. 
577. 

Tenn,—^Bedford County Hospital v. 
Browning, 225 S.W.2d 41, 189 Tenn. 
227. 

Public ooiporatlou 
Constitutional inhibition against 
state's competing with private enter¬ 
prise by lending of credit to individ¬ 
ual, association, or corporation does 
not prohibit state from lending its 
credit to public corporation organized 
for purpose of carrying on public 
functions. 

Ala.—^Mead v. Eagerton, 50 So.2d 253, 
255 AISn 66 . 

Ohio.—State ex rel. Eauer v. Defen- 
bacher, 91 N.E.2d 512, 158 Ohio St. 
268. 

Administrative hearing 
Governor and council could not 
guarantee bonds to be issued, by wa¬ 
ter resources board to raise money 
for dam, until governor and council 
determined public purpose of board 
In undertaking dam project in an ad¬ 
ministrative hearing.—^In re Opinion 
of the Justices, 190 A. 425, 88 N.H. 
484. 

70. Mass.—In re Opinion of the Jus¬ 
tices, 159 N.E. 70, 261 Mass. 556. 

59 C.J. p 210 note 32. 

Consrtmction of bridges and tunn^ 
Constitutional provision against 
lending state’s credit required that 
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bill creating corporation to con¬ 
struct bridges and tunnels, corpora¬ 
tion’s bonds to be guaranteed by com¬ 
monwealth, should provide for public 
management of construction of 
bridges and tunnels and expendltulre 
of proceeds of guaranteed bonds, as 
well as operating enterprise after 
completion.—^In re Opinion of the 
Justices, 176 N.E. 607, 276 Mass. 617. 
71- Mich.—^Detroit Museum of Art 

V. Engel, 153 N.W. 700, 187 Mich. 
432. 

72. Mass.—^In re Opinion of the Jus¬ 
tices, 78 N.E.2d 197, 822 Mass. 745. 

W.VsL —State ex rel. Board of Aero¬ 
nautics V. Sims, 41 S.E.2d 506, 129 

W. Va. 694. 

59 C.J. p 210 note 85. 

73. Cal.—Veterans* Welfare Board 
V. Jordan, 208 P. 284, 189 Cal. 124. 

59 C.J. p 210 note 86. 

74. Okl.—^In re State Treasury Note 
Indebtedness, 90 P.2d 19, 185 Okl. 
10 . 

75. N.Y.—Ausable Chasm Co. v. 
■State, 194 N.E. 843, 266 N.Y. 826. 

76- N.Y.—^People v. Westchester 
County Nat. Bank, 182 N.E. 241, 
231 N.Y. 465. 

Discoretioxi of legislature 
What is for public good and what 
are public purposes must be decided 
in the first instance by general as¬ 
sembly, which has large discretion, 
and courts are not warranted in set¬ 
ting aside its enactment unless clear¬ 
ly evasive of, or contrary to, con- 
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believe the action unwise or unnecessary is immate¬ 
rial; as to that the legislature is the final arbiter.77 

Gratuities. The state, it has been held, does not 
lend its credit, within the meaning of a constitution¬ 
al prohibition, by making a voluntary lawful gift 
to a number of its citizens.78 On the other hand, it 
has been held that the state, under a constitutional 
prohibition, cannot lend its credit in behalf of a 
gratuity.7^ 

§ 138. -Assumption of Debts 

Under express or Implied restrictions of the constl- 
tutlon, the state may be prohibited from becoming re¬ 
sponsible for the debts, with certain exceptions, of any 
municipality or political subdivision, any corporation, or 
of any Indivicfual, association, or corporation. 

Under express or implied restrictions of the con¬ 
stitution, the state may be prohibited from becom¬ 
ing responsible for the debts, with certain excep¬ 
tions, of any municipality or political subdivision,®® 
any corporation,®! or of any individual, association, 
or corporation.®^ Such limitation does not apply to 
the assumption of debts for state purposes®® in¬ 
curred by an agency of the state®^ or under au¬ 


thority of the state.®® An express constitutional 
provision may permit the state to assume the out¬ 
standing indebtedness of a public agency of the 
state for which the credit of the state would not 
otherwise have been legally or morally obligated.®® 

§ 139. Religious Purpose or Sectarian Insti¬ 
tution 

Where so provided by the state constitution, public 
funds or credit may not be used for religious purposes 
or for any sectarian institution. 

Where so provided by the state constitution, 
public funds or credit may not be used for re¬ 
ligious purposes or for any sectarian institution.®^ 
Accordingly, statutes or acts of officers providing 
for an appropriation for the restoration of a 
mission, owned by the Roman Catholic Church,®® 
or an appropriation for a denominational college,®® 
a sectarian or denominational hospital,®® or a 
denominational orphan asylum,®! have been held 
invalid. On the other hand, the constitutional 
prohibition has been held not to render invalid 
statutes or acts of state officers providing for the 
inmates of a denominational home to attend pub- 


stltutional prohibitions.—Cremer v. 
Peoria Housing Authority, 78 N.E.2d 
276, 399 111. 679. 

77. N.T.—^People v. Westchester 

County Nat. Bank, 132 N.B. 241, 231 
N.Y. 466. 

78. Wis.—State v. Johnson, 176 N. 
W. 224, 170 Wis. 261. 

59 C.J. p 210 note 40. 

79- Mont.—State v. Dixon, 213 P. 

227, 66 Mont 76. 

59 C.J. p 210 note 41. 

80. Ky.—^Miller v. Sturgill, 202 S. 

W.2d 632, 304 Ky. 823. 

59 C.J. p 210 note 42. 

Payment of interest and sinking fond 
oibarges 

Statute purporting to appropriate, 
from general revenues of state from 
taxes on privileges, franchises, and 
incomes, money necessary to meet 
interest and sinking fund charges on 
bonded indebtedness of all counties, 
magisterial, school, and other taxing 
districts, except municipalities, in¬ 
curred prior to a certain date, for 
roads used as part of state road sys¬ 
tem and incurred for schools used as 
part of state free school system, was 
unconstitutional assumption of local 
debts.—^Berry v. Fox, 172 S.B. 896, 
114 W.Va. 613. 

Prohibition, held not violated 

(1) In general. 

Mont.—Krause v. Riley, 80 P.2d 864, 
107 Mont 116. 

W.Va.—Glover v. Sims, 3 S.E.2d 612, 
121 W.Va. 407. 

(2) Act providing for Issuance of 


county and city bonds for poor relief 
was not void as agreement of state to 
assume debts of political subdivi¬ 
sions.—State V. Braden, 181 N.B. 138, 
126 Ohio St 307. 

81. Ark.—Tapley v. Futrell, 62 S.W. 
2d 32, 187 Ark. 844. 

69 C.J. p 210 note 43. 

Road improvement districts, creat¬ 
ed either by legislature or under au¬ 
thority of legislature, are not ‘•cor¬ 
porations” within constitutional pro¬ 
vision prohibiting state from assum¬ 
ing or paying debt of corporation.— 
Tapley v. Futrell, 62 S.W.2d 32, 187 
Ark. 844—^Bush v. Martlneau, 295 S. 
W. 9, 174 Ark. 214. 

82. W.Va.—State ex rel. Baltimore & 
O. R. Co. V. Sims, 53 S.B.2d 605, 
132 W.Va. IS. 

59 C.J. p 210 note 44. 

Statutes held not Invalid 
Ill.—^People V. Bte.ndzik, 102 N.E.2d 
340, 410 IlL 295. certiorari denied 
Handzik v. People of State of Ill. 
ex rel. Dickerson, 72 S.Ct. 760, 843 
U.S. 927, 96 L.Ed. 1337—Elliott v. 
University of Illinois, 6 N.E.2d 647, 
365 HI. 338, certiorari denied 68 6. 
Ct 11, 302 U.S. 692, 82 L..Ed. 684, 
rehearing denied 58 S.Ct 133, 302 
U.S. 774, 82 L..Bd. 600. 

59 C.J. p 210 note 44 [b]. 

83. Or.—^Kinney v. City of Astoria, 
217 P. 840, 108 Or. 514. 

69 C.J. p 211 note 45. 

84. Ark.—^RufC v. Womack, 298 S.W. 
222, 174 Ark. 971. 

69 C.J. p 211 note 46. 
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85. Or.—Stoppenback v. Multnomah 
County, 142 P. 832, 71 Or. 493. 

59 C.J. p 211 note 47. 

86 . La.—Caldwell Bros. v. Board of 
Sup’rs of Louisiana State Universi¬ 
ty and Agricultural and Mechanical 
College, 147 So. 5, 176 La 825. 

87. Okl.—^Murrow Indian Orphans 
Home V. Childers, 171 P.2d 600, 197 
Okl. 249. 

Pa—Constitutional Defense League 
V. Waters. 162 A. 216, 308 Pa 150. 

59 C.J. p 211 note 48. 

Public aid to sectarian schools see 
Schools and School Districts 5 6. 

Frovlsioxi held not violated 

N.J.—^Everson v. Board of Ed. of 
Ewing Tp., 44 A.2d 333, 133 N.J. 
Law 350, affirmed 67 S.Ct. 504, 330 
U.S. 1, 91 L.Ed. 711, rehearing de¬ 
nied 67 S.Ct 962, 330 U.S. 855, 91 
L.Ed. 1297. 

N.T.—^People ex rel. New York 
League for Separation of Church 
and State v. Lyons, 21 N.Y.S.2d 
250, 173 Misc. 321. 

88 . Cal.—^Frohliger v. Richardson, 
218 P. 497, 63 CaLApp. 209. 

89. Pa—Collins V. Kephart, 117 A. 
440, 271 Pa 428. 

69 C.J. p 211 note 50. 

90. Pa—Constitutional Defense 
League v. Waters, 162 A. 216, 808 
Pa 150. 

69 C.J. p 212 note 51. 

91. Nev.—State v. Hallock, 16 Nev. 
873. 
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lie schools,certain readings from the Bible in 
public school,an appropriation to pay dam¬ 
ages for injury caused by the state to a sectarian 
institution,®'* or the use of a bequest to a state or¬ 
phan’s home for the purchase of Christmas pres- 
ents.®5 The constitution does not prohibit the ex¬ 
posure of minor wards of the state to religious in¬ 
fluence,®® or prohibit the adoption of a policy of 
placing orphaned children in private homes ob¬ 
serving the same religious principles as were prac¬ 
ticed by families from which the children came.®^ 

Within such constitutional prohibition, an appro¬ 
priation to a sectarian or denominational institution 
is invalid, although the service of such institution is 
without profit,®® and although it may bestow its 
benefits on those outside its sect or denomination,®® 
or permit them to take part in its management.^ 
Under the constitutional prohibition, whether or not 
an appropriation to an institution is valid depends 
on whether or not it was under denominational 
control at the time such appropriation was made.^ 
The fact that appropriations have been made for 
many years to denominational or sectarian institu¬ 
tions, contrary to the constitution, and have been 


generally acquiesced in by the legislators and gov¬ 
ernors of the state, does not make such appropria¬ 
tions valid.® The constitutional inhibition cannot 
be avoided by a subterfuge;^ but no court is at 
liberty to presume the existence of a device to avoid 
the law,® or to find it on a mere suspicion, when the 
fact alleged is susceptible of proof.® 

§ 140. Works of Internal Improvement 

Under some constitutional provisions, the use of 
public funds or credit in aid of works of internal im- 
provement Is prohibited. 

Under constitutional provisions that the state shall 
never be a parly to works of internal improvement, 
discussed generally supra § 103, the use of public 
funds or credit for such purpose may be prohibit- 
ed,7 and the express provision of the constitution 
may bar a state from lending money or its credit 
in aid of a work of internal improvement® Such 
constitutional provisions, while not referring only 
to channels of trade and commerce, such as canals, 
turnpikes, railroads, and the like, apply to improve¬ 
ments of a more or less fixed and permanent char¬ 
acter,® and they may render invalid an appropriation 
for housing for veterans,^® for an oil refinery,^ 


92. Ky.—Crain v. Walker, 2 S.W.2d 
654, 222 Ky. 828. 

93- Mich.—^Pfeiffer v. Detroit Board 
of Education, 77 N.W. 260, 118 
Mich. 560, 42 636. 

94. Colo.—^In re Constitutionality of 
Substitute for (Senate Bill No. 83, 
89 P. 1088, 21 Colo. 69. 

95. CaJ.—^In re Wood’s Estate, 292 
P. 144, 108 CaLApp. 694. 

96- Okl.—^Murrow Indian Orphans 
Home V. Childers, 171 P.2d 600, 197 
Okl. 249. 

97- Okl.—^Murrow Indian Orphans 
Home ▼. Childers, supra. 


7. Wis.—State ex rel. Martin v. 
Giessel, 31 N.W.2d 626, 262 Wis. 
363. 

Provisloiis held not violated 

(1) In sreneraL 

Ala.—^In re Opinion of the Justices, 
64 So.2d 68, 256 Ala. 170. 

Kan.—State v. SneU, 276 P. 209, 127 
EAn. 869. 

Minn.—^Moses v. Olson, 255 N.W. 617, 
192 Minn. 173. 

Wis.—Appeal of Van Dyke, 259 N.W. 
700, 217 Wis. 628, 98 A.L.R. 1332. 

(2) Act providingr for leasing: of 
toll bridgres to state higrhway depart¬ 
ment—In re Opinions of the Justices, 
143 So. 900, 225 Alcu 460. 


98. Pa.—Collins v. Martin, 139 A. 
122. 290 Pa. 388, 55 A.L.R. 311. 


8 . Ala.—In re Opinion of the Jus¬ 
tices, 49 So.2d 175, 254 Ala. 506. 


the Justices, 41 So.2d 761, 252 Ala. 
465. 

(4) By issuance of revenue securi¬ 
ties by Department of State Docks 
and Terminals for purpose of acquir¬ 
ing: funds to be used for expansion 
and enlarg:ement of seaport facilities 
as authorized by legislative act.—^In 
re Opinion of the Justices, 26 So.2d 
103, 247 Ala. 663. 

Befwenoe only to state 
Limitations on state, engag:lng in 
works of internal improvement or 
lending money or its credit in aid of 
such, have reference solely to the 
state as an entity distinct from its 
political subdivisions such as coun¬ 
ties or towns, and statute authoriz¬ 
ing incorporation of industrial devel¬ 
opment boards within municipalities, 
and authorizing such boards to ac¬ 
quire land, to lease such land and 
to finance acquisition of land by issu¬ 
ing its bonds payable solely from 
revenues derived from lease or sale 
of its facilities does not violate con¬ 
stitutional provision.—^In re Opinion 
of the Justices, 49 So.2d 175, 254 Ala. 
506. 

9. Ala.—State ex reL Wilkinson v. 
Murphy, 186 So. 487, 287 Ala. 832, 
121 A.L.R. 283. 

10 . Wis.—State ex rel Martin v. 
Giessel, 81 N.W.2d 626, 252 Wis. 
863. 

IL Kan.—State v. Kelly, 81 P. 450, 
71 Kan. 811, 70 LiRJL 450. 


99. Pa—Constitutional Defense 
League v. Waters, 162 A. 216, 308 
Pa 150—Collins v. Kephart, 117 A. 
440, 271 Pa 428. 

1 . Pa—Constitutional Defense 

League v. Waters, 162 A. 216, 308 
Pa 160—Collins v. Kephart, 117 A. 
440, 271 Pa 428. 

2. Pa—Collins V. Kephart, supra 

3. Pa~-Collins V. Kephart, supra 

4. Pa.—Collins V. Kephart, supra 

59 C.J. p 212 note 67. 

5. Pa—Collins v. Lewis, 120 A. 389, 
276 Pa 435. 

6. Pa—Collins V. Lewis, supra 

69 C.J. p 212 note 69. 


Fro'vlsion. held not violated 

(1) In general—^In re Opinion of 
Justices, 23 So.2d 505, 247 Ala 196— 
Rogers v. Garllngton, 173 So. 872, 
234 Ala 13. 

(2) By statute creating state high¬ 
way corporation, and authorizing 
corporation to issue bonds, which 
shall not constitute debt of state, or 

I Involve or pledge faith and credit of 
state to obtain funds for public road 
purposes to match federal funds for 
like purposes.—^Long v. Alabama 
Highway Corp., 174 So. 41, 234 Ala 
142. 

(8) By plan for erection of a state 
ofilce building by public corporation 
and leasing of building to state on 
an annual basis.—^In re Opinion of 

1172 



81 C.J.S. 


STATES 


§§ 140--141 


in aid of the construction of roads^^ and bridges,^* 
or for the levee system of a river,or a statute for 
the pa 3 rment of bounties to manufacturers of sugar 
from beets grown in the state.^^ 

The constitutional limitation on the state engag¬ 
ing in works of internal improvement does not, how¬ 
ever, it has been held, prohibit the state from per¬ 
forming a primary function of government,such 
as making an appropriation for the construction of 
roads,!^ or from making an appropriation for cer¬ 
tain public purposes,!® such as furnishing employ¬ 
ment to convicts;!® but an appropriation has been 
held invalid as against the express prohibition of 
the constitution where, as a police measure, it was 
incidental to the construction of a work of internal 
improvement.®® A self-liquidating project is not a 
"work of internal improvement” within a consti¬ 
tutional prohibition against engaging in a work of 
internal improvement by the state.®! 

The constitutional prohibition against engaging in 
works of internal improvement may except particu¬ 
lar works therefrom,®® or the constitution may per¬ 
mit expenditures for internal improvements sub¬ 


ject to certain limitations.®® So the constitutional 
prohibition may be subject to an exception in the 
case of the expenditure of grants to the state of 
lands or other property,®^ but notwithstanding such 
exception, an act to provide for payment of an in¬ 
ternal improvement is invalid, where the fund from 
which payment is to be made is exhausted,®® or 
where there is an appropriation of general revenues 
rather than of funds derived from the grants.®® 
Such exception does not apply to lands bid in to the 
state for delinquent taxes.®*^ 

Under a constitutional provision to such effect, the 
legislature may not lend the credit of the state, 
or make appropriations, in aid of railroads or ca¬ 
nals, except that surplus earnings of any canal 
may be appropriated for its enlargement or ex¬ 
tension.®® A constitutional provision for certain 
internal improvements is not limited by a provision 
limiting the indebtedness of cities and counties.®® 

Trust fund. The state as trustee of a fund to 
be used for internal improvements is bound to use 
it as the terms of the gift require.®^ 


C. POWER TO INCUR INDEBTEDNESS 


§ 141. In Gteneral 

Un^e88 otherwise provided by the constitution, the 
iegislature has pienary power to incur indebtedness. 

All power to incur any indebtedness for public 


purposes, unless given by the constitution to some 
other body politic, or individual, rests in the legisla¬ 
ture ;®! and the power of the legislature, in the ab¬ 
sence of constitutional limitation, is plenary.®® The 


*3.2. Kan.—State v. Knapp, 163 P. 181, 

99 Kan. 852. Ii.R.A.1917C 1034. 
.Minn.—Cooke v. Iverson, 122 N.W. 

251, 108 Minn. 388, 52 L.R.A.,N.S., 
415. 

18. Minn.—Cooke v. Iverson, supra. 
1.4L Wls.—State v. Froellch, 91 N.W. 
116, 115 Wis. 82, 95 Am.S.R. 894, 58 
L..R.A. 757. 

15- Minn.—^Minnesota Sugar Co. v. 
Iverson, 97 N.W. 454, 91 Minn. 30. 

16. Md.—Bonsai v. Tellott, 60 A. 593, 

100 Md. 481, 60 I..R.A. 914. 

17. Md.—Bonsai v. Yellott, supra. 

18. Va.—Shenandoah Lime Co. v. 
Mann, 80 S.E. 763, 115 Va. 865, Ann. 
Cas.l915C 973. 

Constmotion of buildings for op- 
-eration of state university and other 
•educational institutions and for hous¬ 
ing Inmates of charitable institu¬ 
tions and the state penitentiary is 
not within the constitutional prohibi- 
-tlon against carrying on works of 

**internal improvement**—State ex 
ret Martin v. Giessel, 31 N.W.2d 626, 
252 Wls. 363. 

19. Va.—Shenandoah Lime Co. v. 
Mann, 80 S.E. 753, 115 Va. 865, Ann. 
Cas.l915C 978. 


20. Wis.—State ex rel. Martin v. 
Giessel, 31 N.W.2d 626, 262 Wis. 
363. 

69 C.J. p 213 note 82. 

21. Mich.—^Drain Com'r of Oakland 
County V. City of Royal Oak, 10 
N.W.2d 435, 306 Mich. 124. 

22. Kan.—State v, Snell, 276 P. 209, 
127 Kan. 859. 

‘‘Beads” 

Under constitutional provision pro¬ 
hibiting state from becoming inter¬ 
ested in any work of internal Im¬ 
provement except public “roads** the 
word “roads** includes ferries.—^Al¬ 
mond V. Gilmer, 51 S.E.2d 272, 188 
Va. 822. 

23. Idmitatlon of cost 

Proposed bill to expand port faclU- 
ties of the state and providing for 
issuance of bonds payable only from 
gross revenues does not violate pro¬ 
vision of constitution that state, 
when authorized by appropriate laws, 
may at a “cost** of not exceeding a 
certain sum engage in work of inters 
nal improvement, since the word 
“cost** has no reference to proceeds 
of revenue securities.—In re Opinion 
of the Justices, 30 So.2d 715, 249 
Ala. 180. 


24. Mich.—^Ryerson ▼. Utley, 16 
Mich. 269. 

59 C.J. p 213 note 83. 

25. Mich.—^Ryerson v. Utley, supra. 

26. Minn.—Cooke v. Iverson, 122 N, 
W. 251, 108 Minn, 388, 62 L.R.A.,N. 
S., 415. 

59 C.J. p 213 note 88. 

27. Mich.—Gibson v. State Land Of¬ 
fice Com'rs, 79 N.W, 919, 121 Mich. 
49. 

28. Ill.—^Burke v. Snively, 70 N.E. 
827, 208 UL 328. 

29. Okl.—^Riley v. Carrico, 110 P. 
738, 27 Okl. 33. 

69 C.J. p 213 note 89. 

30. Ala.—^Ex parte Selma, etc., R. 
Co., 46 Ala. 423. 

59 C.J. p 213 note 90. 

31. Arlz.—^TUlotson v. Frohmiller, 
271 P. 867, 34 Ariz. 894—LeFebvre 
v. Callaghan, 263 P. 589, 33 Arlz. 
197. 

32. Ark.—Tapley v. Putrell, 62 S.W. 
2d 32, 187 Ark. 844. 

Idaho.—State v. Banks, 198 P. 472, 
33 Idaho 765. 

N.M.—Corpus Juris died In State ex 
reL Capitol Addition Bldg. Com- 
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executive brandh of the government in the absence 
of either constitutional or statutory provisions au¬ 
thorizing it has no right to incur any indebtedness 
for public purposes,33 but the legislature may au¬ 
thorize the executive to incur debts and liabilities 
under certain circumstances,34 and should such pow¬ 
er, by the constitution or act of the legislature, be 
given to the executive branch of the government, 
the power is confined to the particular case author- 
ized.35 By the express terms or under the con¬ 
struction of certain constitutional provisions au¬ 
thorizing the legislature to do certain things, lim¬ 
itations on the kind or the amount of indebtedness 
that may be incurred have been held not to apply.36 
A constitutional amendment may supply whatever 
is wanting in the power of the state to contract in¬ 
debtedness under the constitution.37 The power 
to incur indebtedness for certain purposes includes 
the power to incur indebtedness to pay the debts of 
the territory for such purposes, where the territory 
on becoming a state has assumed such debts.38 
Where a particular board is a department of the 
state and not a separate entity, its debts, lawfully 
incurred, are debts of the state and not of the 
board itsell33 

Contingent liability. In the absence of consti¬ 
tutional restrictions, the state has the capacity to 
incur a contingent liability when appropriate to the 
just exercise of its powers ;40 thus, the state may 
incur the liability of an indorser of bonds.41 

Discretion, Where the constitution enumerates 
certain contingencies, on which the legislature may 


contract a debt on behalf of the state, the legisla¬ 
ture of necessity has, in general, large discretion in 
determining whether or not the contingency has 
arisen which calls for the exercise of the power 
and the action of the legislature in the exercise of 
such discretion, without any apparent purpose to 
evade the constitution, xmless it is apparent at 
once that the condition did not exist which justified 
the exercise of its power, is not subject to review 
or control by the judicial department of the state.4® 
Where the constitution expressly authorizes the 
state to borrow money for necessary expenses, and 
“necessary” is held to mean no more than that one 
thing is convenient, useful, or essential to another, 
the choice of what may be so convenient, useful, 
or essential is necessarily left to the legislature and 
cannot be reviewed by the courts.44 In the case 
of war the discretion of the legislature cannot be 
questioned.45 In the exercise of its power to con¬ 
tract a debt, in the absence of constitutional restric¬ 
tions, the discretion of the legislature is without re- 
striction.43 

§ 142. Limitations and Conditions Precedent 

Where the constitution Imposes limitations on the 
power of the state to Incur Indebtedness, no valid debt 
can be created except for the purpose and In the man¬ 
ner prescribed. 

Where the constitution imposes limitations on the 
power of the state to incur indebtedness, no valid 
debt can be created except for the purposes and in 
the manner prescribed.47 Neither the legislature 
nor the officers and agents of the state, nor all com¬ 


mission V. Connelly, 46 P.2d 1097, 
1102, 39 N.M. 312, 100 A.L.R. 878. 
59 C.J. p 213 note 94. 

33. R.I.—^In re Incurring of State 
Debts, 37 A. 14, 19 R.I. 610. 

59 C.J. p 213 note 95. 

34. Ariz.—^Pnideaux v. Prohiniller, 
56 P.2d 628, 47 Ariz. 347. 

rebts against emergency fond 

(1) Under statute, governor could 
authorize tax commission to incur 
debts and liabilities to defend suits 
contesting tax assessments where 
such suits were filed and pending 
and governor was requested to in¬ 
cur debts and liabilities by tax com¬ 
mission and attorney general; and 
claims for services rendered commis¬ 
sion in preparation of defense of 
such suit should be approved and 
warrants drawn by auditor on treas¬ 
urer therefor, if there were In gener¬ 
al fund of state emergency funds 
sufficient to pay claims.—^Prldeaux v. 
Frohmiller, supra. 

(2) Whether emergency or contin¬ 
gency exists authorizing governor to 
incur debts against emergency fund 


created by statute is question of fact 
to be ascertained by governor, and 
his exercise of discretion in so deter¬ 
mining should not be disturbed by 
courts unless for lack of power or 
abuse of discretion.—^Prideaux v. 
Frohmiller, supra. 

Statutes held oonstitutioiial 
Ariz.—^Prideaux v. Frohmiller, 66 P. 
2d 628, 47 Ariz. 347, distinguishing 
Crane v. Frohmiller, 45 P.2d 966, 
45 Ariz. 490. 

35. Ariz.—^LeFebvre v. Callaghan, 
263 P. 689, 83 Ariz. 197. 

59 C.J. p 213 note 96. 

36. S.D.—^In re Opinion of the Judg¬ 
es, 180 N.W. 967, 43 S.D. 648. 

59 C.J. p 213 note 99. 

37. Colo.—^Post Printing Company 
v. Shafroth, 124 P. 176, 63 Colo. 
129. 

59 C.J. p 218 note 1. 

38. N.M.—State v. Marron, 128 P. 
486, 17 N.M. 804. 

69 C.J. p 213 note 2. 

39. La.—State ex rel. Kemp v. Board 
of Liquidation of State Debt, 39 
So.2d 333, 214 La. 890. 
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40. Ala.—State v. Cobb, 64 Ala- 127. 

41. Ala.—State v. Cobb, supra. 

59 C.J. p 214 note 6. 

42. Ind.—Hovey v. Foster, 21 N.B. 
39, 118 Ind. 502. 

43. Ind.—^Hovey v. Foster, supra. 

59 C.J. p 214 note 8. 

4A, N.M.—State v. Marron, 128 P. 
486, 17 N.M. 304. 

45. Cal.—^People v. Pacheco, 27 Cal. 
176. 

59 C.J. p 214 note 11. 

46. Ind.—Hovey v. Foster, 21 N.B. 
39, 118 Ind. 502. 

59 C.J. p 214 note 12. 

47. Ky.—State Budget Commission 
V. Lebus, 61 S.W.2d 966, 244 Ky. 
700. 

Pa.—Commonwealth v. Liveright, 161 
A. 697, 308 Pa. 36. 

Wash.—State ex rel. Troy v. Martin, 
280 P.2d 601, 38 Wash.2d 60L 
69 C.J. p 214 note 14. 

Purpose of proviidons 

(1) Purpose of constitutional pro¬ 
vision prohibiting debt by loan except 
for certain cases Including defense of 
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bined, may create a debt for or on behalf of the 
state, except in the manner provided for by the con¬ 
stitution.^® Accordingly, where the constitution 
prescribes the only way in which a debt of the 
state can be contracted, any attempt by the legisla¬ 
ture to create one in any other way is futile,^® al¬ 
though its purpose may be to reduce and not to in¬ 
crease the debt of the state.^o 

Regulation distinguished. Where the only pro¬ 
visions as to the power of the state to create a 
debt are a provision that the legislature may create 
an indebtedness for certain purposes and for an¬ 
other purpose not beyond a certain amount, and 
that any indebtedness for purposes other than those 
specified must have the approval of the people at 
a general election, the constitution does not restrict 
the debt-creating power of the state but merely 
regulates the method of using such power.^i 

Construction of grcmt of contingent power. 
Words in a constitutional provision employed to 
confer a power on the legislature to contract debts 


on behalf of the state in order to provide for the 
safety and general welfare of the people, while 
they are to be construed strictly as granting noth¬ 
ing outside the contingencies enumerated on which 
the exercise of the power depends,®® are not to 
receive that limited and restricted interpretation of 
meaning which they would have in a penal statute 
or in an authority conferred by law.®* 

State agency. An express constitutional inhibi¬ 
tion against the legislature and all officers, acting 
for or on behalf of the state, from creating a debt 
must necessarily operate on a state board.®^ Where 
the constitution does not contemplate that state 
revenues may be anticipated or supplemented by 
money borrowed on promises to pay in the future, 
a state agency cannot create a debt for a purpose 
not within those expressly authorized by the con¬ 
stitution.®® A constitutional prohibition against the 
making of a new debt requires, inter alia, the an¬ 
nual financial operations of the state to be on a 
balanced budget, and prevents any department of 
the state from making a state debt®® The state 


state is to keep state substantially 
on cash basis, to prohibit pledgre of 
future fixed revenues, to forbid con¬ 
tracting of debts which must be paid 
therefrom, and to make certain that 
one general assembly shall not para¬ 
lyze the next by devouring available 
revenues of both.—^In re Senate Reso¬ 
lution No. 2 Concerning Constitution¬ 
ality of House Bill No. 6, 81 F.2d 
325, 94 Colo. 101. 

(2) The constitutional provisions 
relating to creation of debt by the 
state are intended to safeguard the 
public money, to prevent the making 
of Improvident investments, and to 
keep the public debt from imposing 
too great a burden on the state.— 
Pressman v. Mayor & City Council of 
Baltimore, Md., 88 A.2d 471. 

(3) The constitutional provision 
prohibiting the general assembly 
from authorizing the contracting of 
any debt on behalf of the state or 
to issue bonds or other evidences of 
Indebtedness is a restriction on the 
power of legislature to raise revenue 
through issuance of bonds and other¬ 
wise.—State ex rel. Averill v. Smith. 
175 S.W.2d 831, 362 Mo. 23. 

(4) The constitutional provisions 
fixing debt limit of state were adopt¬ 
ed to fix power and responsibility of 
legislation relating to fiscal affairs of 
state on existing legislative assem¬ 
bly, and to prevent one legislative 
assembly from laying its mandate 
upon a future one.—^Boswell v. State, 
74 P.2d 940, 181 Okl. 435. 

(5) Purpose of constitutional pro¬ 
vision regarding debts created by 
state is to avoid accumulation of 
state debt, subject to specific leeway. 


for deficiency in revenue by expendi¬ 
tures in excess of current biennial 
revenue.—^Kelley v. Earle, 182 A. 601, 
320 Pa. 449, modified on other 
grounds 190 A. 140, 325 Pa. 337. 
PartlcTilar provisions construed 
The word “create,” in a constitu¬ 
tional provision limiting liability to 
be created by legislature, has been 
held synonymous with “incur,” and 
“liability** means fixed liability, a 
duty which must at least eventually 
be performed.—^Vandegrift v. Riley, 
Cal,, 16 P,2d 734. 

Workable oonstmction 
Constitutional provisions forbid¬ 
ding legislature to create debt ex¬ 
cept under conditions stated must be 
given Interpretation rendering them 
workable in practical affairs of ad¬ 
ministrating government.—^Burnham 
V. Bennett, 262 N.Y.S. 788, 141 Misc. 
514, affirmed 256 N.Y.S. 938, 235 App. 
Div. 751, affirmed 182 N.E. 222, 269 
N.Y. 666. 

Fabllo purpose 

An obligation Incurred in reliance 
on appropriation made in violation of 
constitution cannot be a debt incur¬ 
red for “public purpose,” for pay¬ 
ment of which provision by curative 
act may be made.—^Board of Educa¬ 
tion of Calloway County v. Talbott, 
86 S.W.2d 1069, 261 Ky. 66. 

48. Ky.—State Budget Commission 
V. Lebus, 51 S.W.2d 966. 244 Ky. 
700. 

69 C.J. p 215 note 15. 

‘^Floating debt” held unauthorized. 
—State Budget Commission v. Lebus, 
61 S.W.2d 965, 244 Ky. 700—59 C,J. 
p 215 note 15 [a]. 
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Creation of Indebtedness 

Under constitution, legislature can¬ 
not create debt by appropriations ex¬ 
ceeding revenues, or by creating new 
offices, or extending governmental 
functions; nor can executive officers 
create debt by issuing warrants pur¬ 
suant to appropriations notwith¬ 
standing holder has rendered public 
service, advanced money, or given 
materials for governmental uses.— 
Hall V. Blan, 148 So. 601, 227 Ala. 
64. 

49. S.C.—Whaley v. Galllard, 21 S.C. 
660, error dismissed 8 S.Ct. 1053, 
127 U.S. 216, 82 L.Bd. 126. 

50. S.C.—Whaley v. Galllard, supra. 

51. Ky.—^Rhea v. Newman, 166 S.W. 
164, 168 Ky. 604, 44 L.R.A.,N.S., 
989. 

69 C.J. p 216 note 18. 

52. Ind.— Hovey v. Foster, 21 N.E. 
39, 118 Ind. 502. 

53. Ind.—^Hovey v. Poster, supra. 

54. Idaho.—State Water Conserva¬ 
tion Board v. Enklng, 58 P.2d 779, 
66 Idaho 722. 

59 C.J. p 215 note 20. 

55. Fla.—^In re Advisory Opinion to 
Governor, 114 So. 860, 94 Fla. 967. 

59 C.J. p 215 note 22. 

56. Ala.—^Norton v. Lusk, 26 So.2d 
849, 248 Ala. 110. 

FrovlBion. against new debts held vio¬ 
lated 

Ala.—^In re Opinion of the Justices, 
36 So.2d 475, 251 Ala. 91--In re 
Opinion of the Justices, 41 So.2d 
771, 252 Ala. 468—^In re Opinions of 
the Justices, 149 So. 775, 227 Ala 
289. 
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cannot avoid the effect of the prohibition by creat¬ 
ing a fictitious corporation or a state agency with 
power to create a debt,®^ although, where a state 
corporation or agency is set up to perform a public 
purpose, it may be given power to create a debt on 


its own account^® without any liability or debt im¬ 
posed on the state.5® Proposals to finance state 
agency enterprises will be held valid only where the 
proposal itself shows that no tax burden or pecuni¬ 
ary liability of the state to appropriate or pay 


Frovlsloa asraJjist new delits held not 
violated 

Ala.—In re Opinion of the Justices, 
41 So.2d 771, 252 Ala. 468. 

57. Ala.—^Norton v. Lusk, 26 So.2d 
849, 248 Ala. 110. 

Ga.—State Ports Authority v. Arnall, 
41 S.E.2d 246, 201 Ga. 713. 

Mich.—^Attorney General ex rel. 
Eaves v. State Bridge Commission, 
269 N.W. 888, 277 Mich. 873, opin¬ 
ion affirmed and supplemented 270 
N.W. 308. 277 Mich. 373. 

Statutes held invalid 
The statute attemptingr to author¬ 
ize the state to pay cost of maintain- 
ins:, preparing’, and operating facili¬ 
ties of the Ports Authority and at¬ 
tempting to authorize the governor 
to place at the disposal of the Ports 
Authority certain public revenues 
and attempting to obligate the state 
to become jointly liable with the 
Ports Authority for the pasmient of 
its revenue bonds is contrary to the 
constitutional prohibition against the 
incundng of state debts and is void. 
—State Ports Authority v. Arnall, 41 
S.E.2d 246, 201 Ga. 713. 

State agency 

(1) Under rule of ejusdem generis, 
statutory conservation district known 
as Grand River Bam Authority was 
not a '^political subdivision of state," 
within constitutional provision relat¬ 
ing to indebtedness of political subdi¬ 
visions, but the Authority was a gov¬ 
ernmental agency of state and was 
governed in its debt features by con¬ 
stitutional provisions relating to 
state debta—State ez rel. Eerr v. 
Grand River Dam Authority, 164 P.2d 
946, 195 Okl. 8—'Sheldon v. Grand 
River Dam Authority, 76 P.2d 365, 
182 OkL 24. 

(2) Provisions of constitutional 
amendment prohibiting agencies of 
state from incurring indebtedness in 
excess of revenues immediately avail¬ 
able and limiting power of state to 
authorize any agency of state to cre¬ 
ate debt or obligation do not apply 
to an agency of state which was 
created without appropriation there¬ 
for of state revenues, operates on 
revenues that are not in whole or in 
part derived through taxing power 
of state, and is without right to in¬ 
cur indebtedness for payment of 
which resort, but for amendment, 
might properly be had to taxing pow¬ 
er of state.—State ex rel. Kerr v. 
Grand River Dam Authority, 164 P. 
2d 946, 196 Okl. 8. 

(8) Amendment to state constitu¬ 
tion prohibiting agencies of state 


from incurring indebtedness in ex¬ 
cess of "revenue" immediately avail¬ 
able uses quoted word with refer¬ 
ence to yields from exercise of state's 
taxing power, and applies solely to 
such debt, obligation, or deficit for 
payment of which, resort, but for 
such amendment, might properly be 
had to taxing power of state.—State 
ex rel. Kerr v. Grand River Dam Au¬ 
thority, supra. 

58. Ala.—Norton v. Lusk, 26 So.2d 
849, 248 Ala. llO—Harman v. Ala¬ 
bama College, 177 So. 747, 236 Ala. 
148. 

La.—State ex rel. Porterle v. Louisi¬ 
ana State Board of Education, 182 
So. 676, 190 La. 565. 
implied power 

With respect to a public corpo¬ 
ration, the power to borrow money 
ordinGirily implies the power to cre¬ 
ate a debt to that extent.—^Harman v. 
Alabama College, 177 So. 747, 235 Ala. 
148. 

Borrowing money 

The act creating public corpora¬ 
tion to assist boards of education 
in paying current expenses, with au¬ 
thority to borrow money in antici¬ 
pation of proceeds of minimum pro¬ 
gram fund appropriation, does not 
violate constitutional provision that 
no new debt shall be created against 
or Incurred by state or its author¬ 
ity except CLs therein provided for, 
as such act authorizes only loans 
payable out of appropriation for cur¬ 
rent fiscal year.—^In re Opinions of 
the Justices, 191 So. 82, 238 Ala. 293. 
Bestzlctlons on power 
The application of statute, prohib¬ 
iting public boards and political or 
public corporations from borrowing 
money or incurring debts without ap¬ 
proval of state bond and tax board, 
is not restricted to political subdivi¬ 
sions specifically granted power to 
levy taxes under state constitution 
and laws; and a statute vesting in 
board discretion to approve or disap¬ 
prove applications by public boards 
and political or public corporations 
for permission to incur debts or levy 
taxes is not unconstitutional as dele¬ 
gating unlawful and arbitrary legis¬ 
lative powers to such board.—Natlon- 
! al Bank of Commerce in New Or¬ 
leans V. Board of Supervisors of Lou¬ 
isiana State University & Agrricultur- 
al & Mechanical College, 20 So.2d 264, 
206 La. 918. 

Separate corporate entitles 

(1) A public corporation is a sep¬ 
arate entity from the state and debts 
of such corporation are not debts 
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against the state.—^In re Opinion of 
the Justices, 64 So.2d 68, 256 Ala. 
170. 

(2) A housing authority created! 
under the Slmn Clearance or Hous¬ 
ing Authority Act is not such an 
agency of the state as to make the- 
state liable for its debts, and, hence, 
constitutional limitations as to- 
amount of indebtedness which may 
be contracted by political corpora¬ 
tions are not Involved.—State ex rel. 
Porterie v. Housing Authority of 
New Orleans, 182 So. 725, 190 La. 
710. 

(8) New Jersey Turnpike Author¬ 
ity Act of 1948 did not create a^ 
"debt of the state** within the con¬ 
stitutional provision imposing a debt 
limit, but debt created was of a sep¬ 
arate corporate entity, the New Jer¬ 
sey Turnpike Authority.—^New Jersey 
Turnpike Authority v. Parsons, 68 A. 
2d 580, 5 N.J.Super. 595, modified on 
other grounds 69 A2d 875, 8 N.J. 235. 

Creation of board or commission 
Ordinarily the creation of a state* 
board or commission which requires 
an appropriation of public funds to- 
carry out its purposes is not treated 
as the creation of a “debt" within 
constitutional provision that no debt 
shall be con'tracted by state except 
to meet casual deficits and other 
specified situations, even though gen¬ 
erally contemplated continuation of 
such board or commission from year 
to year for an indefinite period must 
necessarily involve future appropri¬ 
ations.—State ex rel. Dyer v. Sims, 
58 S.E.2d 766, 184 W.Va. 278, re¬ 
versed on other grounds 71 S.Ct 557^ 
341 U.S. 22, 95 L.Ed. 718. 

59. Ala.—^In re Opinion of the Jus¬ 
tices, 41 So.2d 761, 262 Ala. 465— 
Norton v. Lusk, 26 So.2d 849, 248 
Ala. 110. 

Ga.—Sheffield v. State School Bldg. 
Authority, 68 S.E.2d 590, 208 Ga. 
575. 

La.—State ex rel. Porterie v. Charity 
Hospital of Louisiana at New Oi> 
leans, 161 So. 606, 182 La. 268. 

ObligationB held not state debts 

(1) Obligations of Regents of the 
university system.—^Villyard v. Re¬ 
gents of University System of Ga., 50- 
S.B.2d 813, 204 Ga. 617—State v. Re¬ 
gents of University System of Geor¬ 
gia, 176 S.B. 667, 179 Ga. 210. 

(2) Debts of Rhode Island Emer¬ 
gency Public Works Corporation.— 
In re Opinion to the Governor, 169 A. 
748, 54 R.L 45, 89 AL.R. 1621. 
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for the debt will ever arise or be looked to as se¬ 
curity wholly or in part for payment®® 

§ 143. -Purpose of Indebtedness 

Constitutional provisions generally enumerate and 
restrict the purposes fop which Indebtedness may be 
incurred by a state. 

Where the constitution so provides, the state or 
the legislature may, among other purposes, contract 
a debt for the purpose of providing for a casual 
deficit®! or failure in revenues,®^ or for the pay¬ 
ment of an existing debt,®® the defraying of extra¬ 
ordinary expenses,®^ or expenses not otherwise pro¬ 
vided for,®® or it may borrow money for necessary 
expenses®® or contract debts to defend the state 
in time of war,®*^ to repel invasion or suppress in¬ 
surrection,®® and for certain particular purposes,®® 


such as port development,^® prevention of public 
calamities,^! or the development of the resources 
and the improvement of the economic facilities of 
the state.7® Authority to contract a debt for the 
purpose of defraying an extraordinary expenditure 
may be limited by the requirement that the law au¬ 
thorizing such expenditure shall be for some single 
object, distinctly specified.^® Although no debt may 
be created for purposes other than those enumerat¬ 
ed in the constitutional provisions,"^^ a constitu¬ 
tional restriction on expenditures for a specified 
purpose does not operate to restrict expenditures 
for a different purposed® 

Works of internal improvement Where the con¬ 
stitution so provides, the state cannot incur an in¬ 
debtedness for works of internal improvement*^® 


00. E*la.—Brash v. State Tuberculo¬ 
sis Board, 169 So. 218, 124 Ma. 652. 

61. Ky.—Swlneburne v. City of New¬ 
port 181 S.W.2d 421, 297 Ky. 820. 

W.Va.—Dickinson v. Talbott 170 S.E. 

426, 114 W.Va. 1. 

69 C.J. p 215 note 27. 

Casual deflolt 

(1) The term '"casual deficit** as 
used In constitutional provision au- 
thorizlniT legrislature to contract debt 
to pay sudbi deficit Is synonsnnous 
with ""failure In the revenue** but can 
mean only a deficit arlsinsr without 
desigrn or without being: foreseen.— 
Swlneburne v. City of Newport 181 
S.W.2d 421, 297 Ky. 820. 

(2) Other decisions defining or ex¬ 
plaining term see 69 C.J. p 215 note 
27 [a], 

62. m.— People ▼. Nelson, 176 N.E. 
59, 344 Ill. 46. 

Iowa.—^Knorr v. Beardsley, 38 N.W. 

2d 236, 240 Iowa 828. 

W.Va.—^Dickinson v. Talbott 170 S. 

B. 426, 114 W.Va. 1. 

59 C.J. p 216 note 28. 

Power to meet emergenoles 

Constitutional provision constitutes 
no limitation on power of legislature 
to meet emergency arising from fail¬ 
ing revenues In any method which 
does not create debt against state or 
contravene other provisions.—People 
V. Nelson, 176 N.B. 69, 344 IlL 46. 

63. Tex.—State v. Haldeman, Civ. 
App., 163 S.W. 1020. 

59 C.J. p 215 note 29. 

64. Kan.—State v. Davis, 221 P. 895, 
115 Kan. 10. 

59 C.J. p 216 note 30. 

66. Iowa.—^Rowley v. Clarke, 144 N. 

W. 908, 162 Iowa 732. 

59 C.J. p 216 note 31. 

66. N.M.—State v. Marron, 128 P. 

485, 17 N.M. 304. 

59 C.J. p 216 note 32. 


67. Kan.—State v. Davis, 221 P. 895, 
115 Kan. 10. 

59 C.J. p 216 note 33. 

Defense of state 

Pact that legislative action Is to 
""defend state** within constitutional 
provision will not appear until It 
appears that state is attacked or 
threatened, and a bill to borrow mon¬ 
ey to relieve unemployment by pro¬ 
viding work on highways and pro¬ 
viding taxes already Imposed should 
be used for repayment is unconsti¬ 
tutional, since it contracts ""debt by 
loan*' and debt is not contracted to 
""defend state."—^In re Senate Resolu¬ 
tion No. 2 Concerning Constitutional¬ 
ity of House Bill No. 6, 81 P.2d 325, 
94 Colo. 101. 

State Twllltla 

Term ""to provide for the public de¬ 
fense,** as used in constitutional pro¬ 
vision concerning power of the state 
to contract debts to provide for the 
public defense, means to provide a 
militia of the kind reduired by the 
makers of the constitution, and under 
such constitutional provision the 
state may contract debts to provide 
for organization, discipline, and 
equipment of militia.—State ex rel. 
Charlton v. French, 99 P.2d 715, 44 
N.M. 169. 

Poarm of evidence of debt held not 
restricted 

Minn.—Gustafson v. Rhinow, 175 N. 

W. 903, 144 Minn. 415. 

Act of general assembly essential 
Under constitutional provision that 
state may contract debts in excess of 
a designated amount without refer¬ 
endum to repel invasion or defend 
the state in war, faith of the state in 
payment of such debts must be 
pledged by act of the general assem¬ 
bly.—^Loomis V, Keehn, 80 N.B.2d 
368, 400 ni. 337. 

68. Cal.—-Reis v. State, 65 P. 1102, 
133 Cal. 593. 

59 C.J. p 216 note 34. 
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Veterans* bonns 

Initiative measure providing bonus 
to veterans of World War II to be 
financed through sale of bonds in 
sum of one hundred million dollars 
payable in not to exceed thirty years 
and to be retired from revenue from 
tax on retail sale of tobacco does 
not provide a debt to repel Invasion, 
suppress insurrection, or defend the 
state in war, and is, therefore, in¬ 
valid as a debt in excess of consti¬ 
tutional limitation.—Gilxnan v. Tax 
Commission, 202 P.2d 443, 32 Wash. 
2d 480. 

69. Veterans* bonns 

Mo.—Fahey v. Hacfiancmn, 237 S.W. 
752, 291 Mo. 351. 

70. Ala.—^In re Opinions of the Jus¬ 
tices, 96 So. 487, 209 Ala. 593. 

59 C.J. p 216 note 36. 

71. Tex.—^Harris County Flood Con¬ 
trol Dist. V. Mann, 140 S.W.2d 1098, 
136 Tex. 239—^Brazos River Con¬ 
servation and Reclamation Dist. v. 
McCraw, 91 S.W.2d 665, 126 Tex. 
506. 

73- S.D.—Wheelon v. South Dakota 
Land Settlement Board, 181 N.W. 
359, 43 S.D. 551. 

73. S.a—Whaley v. Galllard, 21 S.C. 
660, error dismissed 8 S.Ct. 1053, 
127 U.S. 216, 32 L.Ed. 125. 

59 C.J. p 216 note 38. 

74. Ga.—^Barwick v. Roberts, 16 S.B. 
2d 867, 192 Ga. 783, certiorari de¬ 
nied 62 S.Ct 489, 315 U.S. 796, 86 
L.Bd. 1197—^Barwick v. Roberts, 4 
S.B.2d 664, 188 Ga. 655. 

76. HI.—Owens v. Green, 81 N.E.2d 
149, 400 ni. 380. 

76. Kan.—State ex rel. Boynton v. 
Atherton, 80 P.2d 291, 139 Kan. 
197. 

59 C.J. p 216 note 43. 

Power of state to construct public 
improvements see supra $ 103. 
Statutes held not nnoonstitutloiLai 
The statute authorizing use of 
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However, where the constitution authorizes the 
state to engage in works of internal improvement, 
an indebtedness for such purpose may be incurred.^^ 

Specification of purpose. Where the constitution 
so provides, a law authorizing the borrowing of 
money by or on behalf of the state must specify 
the purpose for which it is to be used.^s 

§ 144. -Amount of Indebtedness 

a. In general 

b. Operation and effect 

a. In General 

Debts cannot be contracted by a state fn an amount 
In excess of a constitutional limitation. 

The state or the legislature, where limitations 
are imposed by the state constitution, cannot con¬ 
tract debts beyond a certain amount,'^9 or beyond a 
certain percentage of the assessed valuation of the 


taxable property of the state.*® So, where restric¬ 
tions are expressly applicable to certain kinds of 
indebtedness, such as indebtedness for a casual 
deficiency or failure in the revenue,extraordinary 
expenditures,** public improvements,** or seaport 
development,*^ the state or legislature is bound 
thereby. 

Where there is an express limitation by the con¬ 
stitution, indebtedness for the purpose of develop¬ 
ing resources and improving economic facilities of 
the state cannot exceed the percentage of the as¬ 
sessed valuation fixed.** Where the constitution 
so provides, indebtedness for a casual deficiency 
may be subject to a twofold limitation, that is, the 
amount contracted in any one year not to exceed 
a certain percentage of the valuation of taxable 
property within the state, and, after such valuation 
exceeds a certain amount, the aggregate amount of 
the debt not to exceed a certain amoimt** The 


state funds appropriated to Wiscon¬ 
sin Development Authority to en- 
courasre codperatlve associations to 
engrage in utility businesses, to sur¬ 
vey facilities available for produc¬ 
tion of light, heat, water, and power 
in state, and to collect and dissemi¬ 
nate information did not violate con¬ 
stitutional provision prohibiting state 
from contracting any debt for works 
of internal improvement, since stat¬ 
ute merely authorized encouragement 
of others to engage in such works.— 
State ex rel, Wisconsin Development 
Authority v. Dammann, 280 N.W. 698, 
228 Wis. 147. 

77. Ala.—Alabama State Bridge Cor¬ 
poration V. Smith. 116 So. 696, 217 
Ala. 311. 

59 C.J. p 217 note 46. 

78- Ga.—Wright v. Hardwick, 109 
S.E. 903, 152 Ga. 302. 

59 C.J. p 217 note 46. 

79- Pa.—Commonwealth v. Live- 
right, 161 A. 697, 308 Pa. 36. 

59 C.J. p 217 note 48. 

Constitatloiiaiity of act proposing 
amendment to constitiitlon 
Act proposing constitutional amend¬ 
ment providing for assumption by 
state of indebtedness due counties 
for highway construction was not 
violative of constitutional provisions 
limiting power to Increase bonded 
debt of state and limiting amoimt 
of taxes leviable on property by gen¬ 
eral assembly for any one year.—^Ma- 
dronah Sales Co. v. Wilburn, 181 S.E. 
173, 180 Ga. 837. 

80. Idaho.—^Lewis v. Brady, 104 P. 

900, 17 Idaho 251. 

59 C.j. p 217 note 49. 

Time to which limitation refers 
(1) The date on which statute au¬ 
thorizing incurring of indebtedness 


by the state was passed and became 
effective was controlling with respect 
to amount of state indebtedness then 
existing.—Lyons v. Bottolfsen, 101 
P.2d 1, 61 Idaho 281—59 C.J. p 217 
note 49 [a]. 

(2) The treasury notes authorized 
by statute levying a license tax of 
one mill per gallon on motor fuels to 
provide funds for retiring in about 
six and a half years treasury notes 
issued for acquisition of toll bridges 
by the commissioner of public works 
were sustainable not as allowable ad¬ 
vances but as a debt or liability 
which, under the facts, did not ex¬ 
ceed the constitutional debt limit on 
date statute was passed.*—Lyons v. 
Bottolfsen, supra. 

81. Iowa.—^Knorr v. Beardsley, 38 
N.W.2d 236, 240 Iowa 828. 

Ky*—State Budget Commission v. 

Lebus, 61 S.W.2d 965, 244 Ky. 700. 
Okl.—Boswell V. State, 74 P.2d 940, 
181 Okl. 435. 

69 C.J. p 218 note 51. 

Synonymous terms 
Terms “casual deficits** and “fail¬ 
ures in revenue,” within provision au¬ 
thorizing legislature to contract debt 
to meet such deficits, are synony¬ 
mous.—State Budget Commission v. 
Lebus, 61 S.W.2d 966, 244 Ky. 700. 

Suoceedlng session of legislature 
Legislature may, at succeeding ses¬ 
sion, provide for supplemental levy 
and collection of taxes to meet prior 
appropriations.—State Budget Com¬ 
mission V. Lebus, supra. 

Debts to which applicable 
A constitutional provision that the 
state may contract debts to supply 
casual deficits or failures in revenue, 
or to meet expenses not otherwise 
provided for, but that aggregate 
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amount of such debts shall never ex¬ 
ceed two hundred fifty thousand dol¬ 
lars, applies only to debts contract¬ 
ed under that provision and not to 
debts for losses to permanent school 
or university fund or for the repell¬ 
ing of invasion or suppression of in¬ 
surrection as authorized by subse¬ 
quent provisions of the constitution, 
and an act appropriating fifty million 
dollars in money from general fund 
and authorizing Issuance of bonds in 
amount of thirty-five million dollars 
for payment of service compensation, 
and amending Soldiers* Bonus Act 
providing for Issuance of eighty-five 
million dollars worth of bonds, did 
not violate such constitutional pro¬ 
vision.—^Knorr v. Beardsley, 38 N.W. 

I 2d 236, 240 Iowa 828. 

Beveanes 

Under constitutional provision au¬ 
thorizing state to contract debt to 
meet failure in revenues, “revenues** 
therein referred to included all tax¬ 
es that might be levied for general 
purposes, and not merely those aris¬ 
ing from ad valorem taxation.—^Bos¬ 
well V. State. 74 P.2d 940, 181 Okl. 
435. 

82. Minn.—^Brown v. Rlngdal, 122 N. 
W. 469, 109 Minn. 6. 

69 C.J. p 218 note 62. 

83. S.D.—^In re State Wdrrants, 62 
N.W. 101, 6 S.D. 618. 

84. Ala.—^In re Opinions of the Jus¬ 
tices, 96 So. 487, 209 Ala. 693. 

85. S.D.—Wheelon v. South Dakota 
Land Settlement Board, 181 N.W. 
369, 43 S.D. 561, 14 A.L.R. 1145. 

69 C.J. p 218 note 65. 

86. Colo.—In re Casual Deficiency. 
42 P. 669, 21 Colo. 403. 

69 C.J. p 218 note 56. 
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power to contract debts to defend the state is usual¬ 
ly unlimited as to amount.87 

b. Operation and Effect 

A constitutional limitation on the amount of debt 
to be contracted Is binding on the legislature and may 
not be evaded by Indirection. 

An express restriction in the constitution as to 
the amount of debt to be contracted by the legisla¬ 
ture is not merely advisory.88 The legislature can¬ 
not do indirectly what it cannot do directly;®^ nor 
can the state be held to have waived the perform¬ 
ance of an obligation, where the effect of such 
waiver would be to increase the state’s indebtedness 
beyond the constitutional limit^® The question of 
the effect and extent of the constitutional restric¬ 
tion,and the question whether the right to deter¬ 
mine the effect and extent of the restriction is in 
court or legislature,^ 2 are both to be decided by the 
court. 

State agency, A constitutional limitation on the 
power of the legislature to incur indebtedness will 
apply to the power of a state agency.^3 a contract 
entered into by a state agency in violation of a 
constitutional provision, limiting the amount of in¬ 
debtedness that may be incurred, when challenged 
by the state will not be permitted to go into effect.^^ 

Computation of existing indebtedness. In deter¬ 
mining the amount of the debt of the state, obliga¬ 
tions secured®® and conditional,®® unless the mean¬ 
ing of the constitutional limitation is otherwise,®^ 
are to be included, as well as money borrowed by 
the state from trust funds of the state and secured 


by certificates of indebtedness.®® Debts, authorized 
by the people at a general election as provided for 
by the constitution,®® or liabilities, for which ap¬ 
propriations from current revenue have been made,l 
are not debts within a constitutional limitation on 
the power of the legislature. Under the construc¬ 
tion of certain constitutional provisions, in deter¬ 
mining the amount of existing indebtedness within 
the prohibition, a valid deficit existing at the end 
of the previous year must be included;® but in¬ 
debtedness existing at the time of the adoption of 
the constitution is not to be included.® A contract 
to lease properly which is in legal effect a con¬ 
tract of purchase is a liability to be included with 
existing debts and liabilities in determining wheth¬ 
er the debt limitation is exceeded.* 

Determination of validity of statutes. In the con¬ 
struction of an act that may authorize the creation 
of indebtedness beyond the constitutional limitation, 
if two constructions are possible, one upholding the 
act as valid and the other holding it invalid, the 
courts should assume that the lawmakers intended 
the former.® The test as to whether or not an act 
confers authority to incur indebtedness in excess 
of the constitutional limitation is not what has been 
or may be done under the act, but what is author¬ 
ized to be done in pursuance thereof.® Where the 
amount to become due under a statute is conditional 
and not necessarily beyond the debt limit, the act 
on its face cannot be said to be unconstitutional.'^ 
Should the total amount finally due exceed the 
limit, the only possible effect of the constitutional 
provision would be to render void, as beyond the 


87. Wash.—state v. Clausen, 201 P. 
30. 117 Wash. 260. 

69 C.J. p 216 note 40. 

88. Cal.—^Nougues v. Douglass, 7 
Cal. 65. 

89. La.—State v. Funding Board, 28 
La.Ann. 249. 

59 C.J. p 218 note 68. 

90. La.—State v. Funding Board, 
supra. 

91. Cal.—^Nougues v. Douglass, 7 
Cal. 65. 

92. Cal.—Nougues v. Douglass, su¬ 
pra. 

69 C.J. p 218 note 6L 

93. Me.—In re Opinion of the Jus¬ 
tices. 79 A.2d 763. 

59 C.J. p 218 note 62. 

Pledge of credit 

Under the statute creating the 
State Office Building Authority to 
erect an office building to be leased 
to the state, but which was in effect 
a contract of purchase obligating 
the state to purchase the property, 
action taken by Authority under the 


statute and execution of the alleged 
lease would result In pledgrlng the 
faith and credit of the state contrary 
to the constitution.—^In re Opinion of 
the Justices, supra. 

94. N.J.—Wilson v. State Water 
Supply Commission, 93 A. 732, 84 
N.J.Eq. 150. 

96. La.—State v. Graham, 28 La. 
Ann. 402, error dismissed 16 Wall. 
208, 21 L.Ed. 37. 

59 C.J. p 219 note 64. 

96. La.—State v. Graham, supra. 

59 C.J. p 219 note 65. 

97. La.—State v. Nicholls, 30 La. 
Ann. 980. 

59 C.J. p 219 note 6$. 

98. Wls,—State v. Donald, 161 N.W. 
331, 160 Wis. 21. 

59 C.J. p 219 note 67. 

99. CaL—^Blckerdike v. State, 78 P. 
270, 144 Cal. 681. 

59 C.J. p 219 note 68. 

1. Cal.—^Bickerdlke v. State, supra. 

2. Ky.—Billeter & Wiley v. State 
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Highway Commission, 261 S.W. 855, 
203 Ky. 16. 

3. Ky.—Eastern Kentucky Lunatic 
Asylum v. Bradley, 41 S.W. 656, 101 
Ky. 661, 19 Ky.L. 760. 

69 C.J. p 219 note 72. 

4i Me.—^In re Opinion of the Jus¬ 
tices, 79 A.2d 753. 

DeslgnatlonL of oontraot immaterial 
A contract obligating the state to 
pay money over a period of years for 
the purchase of property creates a 
^liability" within the constitutional 
debt limitation and it is immaterial 
whether the payments are called 
rental or installments on purchase 
price.—^In re Opinion of the Justices^ 
supra. 

5. Iowa.—^Rowley v. Clarke, 144 IT. 
W. 908. 162 Iowa 732. 

59 C.J. p 219 note 73. 

6. Iowa,—^Rowley v. Clarke, 144 N. 
W. 908, 162 Iowa 732. 

7. Cal.—^Bickerdike v. State, 78 P. 
270. 144 Cfel. 681. 

59 C.J. p 219 note 75. 
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power of the legislature, any indebtedness incurred 
in excess of the constitutional limit* 

§ 145. -Provision for Pa3raent 

There must be a compliance with constitutional re¬ 
quirements as to provision for funds for the payment 
of a debt Incurred by the state. 

Constitutional requirements as to provision for 
funds for the payment of the debt must be met.® 
Where the constitution so provides, the state cannot 
contract any debt and the legislature cannot enact 
any law authorizing indebtedness without providing 
for a sinking fund for pa 3 nment of the debt,i® or 
providing for a direct annual tax,ii or adequate 
ways and means for the payment of principal and 
interest,i2 or the levy of a tax sufficient to pay 
interest and the principal at maturity,^* or sufficient 
to pay the interest and, within the time set by law 
authorizing the debt, the principal,or sufficient 
to pay the interest and, within a certain time, the 
principal,i5 or sufficient to pay the interest and 
provide for a sinking fund to pay the principal 


within a certain time,^* or annually sufficient, mere- 
ly, to pay the annual interest.!^ If the constitution 
so provides, the provision for payment, if as pre¬ 
scribed, is irrevocable while the debt remains;^* 
but otherwise, although irrevocably pledged by the 
legislature, it is not binding on subsequent legisla¬ 
tures^® and an attempt to make it so is invalid.®® 
A constitutional provision requiring that a law au¬ 
thorizing a debt must provide for collection of taxes 
to pay the principal and interest on the debt does 
not apply to a debt for construction of a “self- 
liquidating*' improvement,®^ or a debt which will be 
satisfied out of a specific fund.®® ^ 

§ 146. - Submission to Voters 

a. In general 

b. Manner of submission 

c. Manner and effect of approval 

a. In General 

Constitutional provisions requiring submission to the 
voters of laws authorizing the contracting of debts for 


8. Cal.—^Bickerdlke v. State, 78 P. 
270, 144 Cal. 681. 

9. Oal.—Veterans* Welfare Board v. 
Jordan, 208 P. 284. 189 Cal. 124. 

59 C.J. p 221 note 90. 

10. Va.—^Board of Supervisors of 
liouisa County v. Bibb, 106 S.B. 
684, 129 Va. 688. 

59 C.J. p 219 note 78, p 221 note 95. 

11. Iowa.—State v. Executive Coun¬ 
cil, 223 N.W. 787, 207 Iowa 923. 

59 aj. p 221 note 93. 

12. La.—State v. Graham, 25 La. 
Ann. 625. 

lldont.—Herrin v. Erickson, 2 P.2d 
296, 90 Mont 259. 

69 C.J. p 219 note 79. 

Act proposlnfiT constitutional amend, 
ment providing* for assumption by 
state of Indebtedness due counties 
for highway construction, and act to 
enable amendment to be carried out 
and highway refunding certificates 
issued thereunder, were held not void 
on ground that acts failed to specify 
exact source of payment of certifi¬ 
cates.—^Madronah Sales Co. v. Wil¬ 
burn, 181 S.B. 173, ISO Ga. 837. 

13. N.M.—Catron v. Marron, 142 P. 
380, 19 N-M. 200. 

59 O.J. p 219 note 80. 

Acts held oonstltatlonal 

The granting of relief under stat¬ 
ute authorizing relief from taxes bas¬ 
ed on excessive valxiatlons does not 
violate constitutional provision that 
at or before incurrence of Indebted¬ 
ness provision must be made for col¬ 
lection of annual tax sufficient to pay 
interest and principal thereof when 
due, and does not repeal directly or 
by implication any law or ordinance 
contemplated by constitutional pro¬ 


vision requiring collection of an em- 
nual tax sufficient to pay principal 
and interest on indebtedness and pro¬ 
viding that laws or ordinances pro¬ 
viding for payment of interest or 
principal should be irrepealable un¬ 
til debt is paid.—Werner v. Riebe, 296 
N.W. 422, 70 K.B. 588, 156 A.L.R. 
1254. 

14. Iowa.—^Enorr ▼, Beardsley, 88 
N.W.2d 236, 240 Iowa 828. 

Mont.—State ex rel. Graham v. Board 
of Examiners, 239 P.2d 283. 

59 C.J. p 220 note 81, p 221 note 94. 
Provlslos, held mandatory 
Md.—Bickel v. Nice, 192 A. 777, 178 
Md. 1. 

Statute held vaUd 

Md.—Bickel v. Nice, supra. 

Time limit 

Constitutional provision that a law 
authorizing a debt shall provide for 
the levy of a tax sufficient to pay 
the Interest on and extinguish the 
principal of such debt within time 
limited by such law for payment 
thereof does not require that legrislcL- 
ture set a time limit on a debt, but 
merely requires that irrevocable and 
Irrepealable law be passed providing 
for the levy of a tax sufficient to 
pay the Interest on and extinguish 
the principal of the debt within the 
time limited by law.—State ex rel. 
Graham v. Board of Examiners, 
Mont., 239 P.2d 283. 

Sufflolexicy of amount 

(1) Statute authorizing university 
building bonds, and setting a maxi¬ 
mum levy of two and one-half mills, 
is not invalid on ground that it sets 
a limit which might be insufficient 
to produce a sum adequate to pay 
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interest and extinguish debt within 
time limited by statute as required 
by the constitution.—Thomas v. 
Board of Examiners of State, 207 P. 
2d 553, 122 Mont 564. 

(2) The prospective returns fronk 
motor fuel taxes are not so uncer¬ 
tain or speculative as to condemn 
statute levying a license tax of one 
mill per gallon on motor fuels to* 
provide funds for payment of toll 
bridges to be acquired by the state, 
on ground that credit of state would 
be impaired.—Lyons v. Bottolfsen,. 
101 P.2d 1, 61 Idaho 281. 

16. N.D.—State v. McMillan. 96 N. 

W. 810, 12 N.D. 280. 

59 C.J. p 220 note 82. 

16- N.M.—Catron v. Marron, 142 P.. 
880, 19 N.M. 200. 

59 C.J. p 220 note 83. 

17- S.C.—^Morton v. Comptroller 
General, 4 S.C. 430. 

59 C.J. p 220 note 84. 

18. Iowa.—State v. Executive Coun¬ 
cil, 223 N.W. 737, 207 Iowa 923. 
3brrepealable law contemplated by 
constitutional provision is one en¬ 
tirely complete in itself and self- 
executing.—^Herrin v. Erickson, 2 P. 
2d 296, 90 Mont 259. 

19- Iowa.—State v. Executive Coun¬ 
cil, 223 N.W. 737, 207 Iowa 923. 

59 C.J. p 221 note 97. 

(20- Iowa.—State v. Executive Coun¬ 
cil, supra. 

2L Md.—Wyatt ▼. Beall, 1 A.2d 
619, 175 Md. 258. 

22. Mont—Willett v. State Board 
of Examiners, 115 F.2d 287, 112 
Mont 317. 
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particular purposes or In particular amounts must be 
met. 

There must be a compliance with constitutional 
provisions requiring the submission to the voters of 
laws authorizing the contracting of debts for par¬ 
ticular purposes or in particular amounts.28 The 
purpose of such a constitutional provision is to 
protect the taxpayers,and impose a limitation on 
the power of the legislature to appropriate.^^ A 
constitutional provision prohibiting creation of a 
debt unless the law authorizing it shall have been 
authorized by the people at a general election by 
a majority vote contemplates that the law requiring 
the approval of the people shall itself create the 
debt subject to their approval.^® 

Submission of the question to the voters is not 
necessary where the debt is to be paid from a spe¬ 
cial fund,or where there is cash on hand or 


§ 146 

revenue provided to meet the appropriation,^® or 
where no part of the debt to be incurred or created 
is to be repaid from taxes levied.®® A provision 
authorizing the borrowing of money to pay state 
debts has been held not confined to debts existing 
when the constitution was adopted,®® but the obliga¬ 
tions must be debts within the meaning of the con¬ 
stitutional provision.®! A constitutional provision 
prohibiting issuance of bonds or other evidence of 
indebtedness without consent of a majority of quali¬ 
fied electors does not place any limitation on the 
paying out of the revenue of the state.®® 

A constitutional requirement of submission to* 
voters on the part of municipalities has no applica¬ 
tion to the state.®® 

Where the constitution so provides, a law creating 
a debt which is to be submitted to the voters must 
be for some single object®^ or some single work or 


STATES 


as. m. —^People ex rel. City of Chi¬ 
cago V. Barrett, 26 N.BJ.2d 478, 
373 111. 393. 

Iowa.— Hubbell v. Herring, 249 N.W. 
430, 216 Iowa 728. 

N.C.—University R. Co. v. Holden, 
63 N.C. 410. 

69 C.J. P 220 note 85. 

Statates lield withia provlsloii 
Ark.—^Paving Improvement Dial No. 
61 of Texarkana v. Refunding 
Board of Arkansas, 88 S.W.2d 60, 
191 Ark. 838. 

HI.—^People ex rel. Greening v. 
Green, 47 N.B.2d 466, 382 Ill. 677— 
People ex rel. City of Chicago v. 
Barrett, 26 N.B.2d 478, 373 HL 393. 
Statutes held not within provision 
Iowa.— BiioiT V. Beardsley, 38 N.W. 

2d 236, 240 Iowa 828. 

N.J.—Application of Hudson County, 
37 Au2d 660, 131 N.J.Law 66’4— 
Hudson County v. State House 
Commission, 31 A.2d 780, 130 N.J. 
Law 90. 

Taxing distriot 

Flan of taxing district to incur 
debts is authorized, in absence of 
freeholders' approval, only where it 
can be shown beyond reasonable 
doubt that plan will not impose add¬ 
ed burden on taxing power or impair 
public credit in future.—^Brash v. 
State Tuberculosis Board, 169 So. 
218, 124 Fla. 662. 

24 . S.C.—Arthur v. Johnston, 194 
S.B. 161, 186 S.C. 324. 

25. Ill.—^People ex rel. Greening v. 
Green, 47 N.K2d 466, 382 Ill. 677. 

26. Mont—Herrin v. Erickson, 2 P. 
2d 296, 90 Mont 269. 

27. Cal.—California Toll Bridge Au¬ 
thority V. Kelly, 21 P.2d 425, 218 
Cal. 7. 

TTo-w. —State ex ret Am v. State 
Commission of Revenue and Taxa¬ 


tion, 181 P.2d 632, 163 Kan. 240— 
State ex rel. Boynton v, Kansas 
State Highway Commission, 28 P. 
2d 770, 138 Kan. 913. 

Ky.— ^Meagher v. Commonwealth ex 
rel. Unemployment Compensation 
Commission, 203 S.W.2d 36, 306 
Ky. 289. 

S.C.— State ex rel. Roddey v. Byrnes, 
66 S.E.2d 33, 219 S.C. 485. 

Wash.—State ex rel. Banker v. Telle, 
48 P.2d 573, 188 Wash. 380. 

Souree of fond 

The special fund allocated by a 
statute for liquidation of a debt 
thereby created without approval of 
the electors of the state should be 
derived only from a source related 
directly or indirectly to the project 
for the promotion of which the obli¬ 
gation is pledged.—Arthur v. John¬ 
ston, 194 S.E. 161, 186 S.a 324. 

Statutes held valid 

(1) Armory Board Act providing 
for public corporation to build 
armories, lease them to the state, 
and pledge building and income to 
pay loan necessary for construction. 
—Loomis V. Keehn, 80 N.E.2d 368, 
400 Ill. 387. 

(2) Statute providing for erection 
of state normal school buildings and 
for financing thereof by issuance of 
bonds and pledging earnings of 
school and half of income from land 
grant.— State ex rel. Blume v. State 
Board of Education of Montana, 84 
P.2d 516, 97 Mont. 371. 

<3) Statute authorizing agricul¬ 
tural and mechanical college to Issue 
bonds to build dormitories, provid¬ 
ing for their payment out of revenue 
earned by dormitories and making 
bonds legal investments.—Baker v. 
Carter, 26 P.2d 747, 166 Okl. 116. 

(4) General Appropriation Act pro¬ 
viding for program of construction of 
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school building and other school fa¬ 
cilities providing for financing of 
program by authorizing issuance of 
general obligation bonds of state and 
enacting a general retail sales and 
use and pledgring sufficient reve¬ 
nue therefrom to retire bonds.—State 
ex rel. Roddey v. Byrnes, 66 S.E-2d‘ 

88, 219 S.C. 486. 

28. Mont.—Graham v. Board of 
Examiners of State, 156 P.2d 956, 
116 Mont 684. 

Appropriation of surplus funds 
Mont—Graham v. Board of Examin¬ 
ers of State, supra. 

89. Mont—State ex rel. Dragstedt 
V. State Board of Education, 62^ 
P.2d 330, 103 Mont 336. 

sa Ky.—State Budget Commission- 
V. Lebus, 61 S.W.2d 965, 244 Ky. 
700. 

31. Ky.—State Budget Commission.. 

V. Lebus, supra. 

32. Ark.—^Page v. Rodgers, 184 S. 

W. 2d 673, 199 Ark. 307. 

33. Ky.— McDonald v. University of 
Kentucky. 7 S.W.2d 1046, 225 Ky. 
205. 

69 C.J. P 220 note 86. 

34. Mont.—Herrin v. Erickson. 2 
P.2d 296, 90 Mont 269. 

69 C.J. P 220 note 87. 

Statutes held unoonstitatlonal 

Act with respect to issuance of 
bonds for buildings of specified state 
institutions was unconstitutional as* 
not specifying single purpose to- 
which funds shall be applied.—Her¬ 
rin V. Erickson, supra. 

Statutes held not unconstitutional 
Iowa.—^Knorr v. Beardsley, 38 N.W: 
2d 236, 240 Iowa 828. 
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object,which must be distinctly specified.5® Un¬ 
der such a provision a law which does not itself 
create a debt but seeks to obtain consent of the 
people for future legislatures to create one is un¬ 
constitutional.®'^ Where the constitution so pro¬ 
vides, the act attempting to create an indebtedness 
must specify the increase in the tax rate so that the 
people may vote advisedly.55 

b. Maimer of Submission 

The manner of submission must be In accordance 
with the constitutional requirements. 

Where the constitution so provides, the submis¬ 
sion may be at a general election,5® although, 
where the constitution prohibits it, the submission 
cannot be at an election when any other bill, law, 
or amendment to the constitution is submitted.^® 
A statutory provision for submission at a general 
election is repealed by a subsequent enactment pro¬ 
viding for submission at a special election.^^ There 
must be a compliance with provisions as to leng^ 
of publication of the law.^® Klection informalities 


not affecting the result of the election will not be 
considered.^® 

c. Manner and Effect of Approval 

The manner of approval of state indebtedness must 
be In accord with constitutional requirements, and If 
proper approval is given the legislature may act. 

Where the constitution requires the consent of 
the people without other provision a consent of a 
majority of the electors is intended,^^ and the 
term "people” is not restricted to taxpayers.^s 
However, tinder some provisions voters, in addi¬ 
tion to possessing general qualifications, must also 
be taxpayers.^® Where the constitution so provides, 
approval by two thirds of all votes cast is requi¬ 
site.^^ 

Effect of approval. Where the people at a refer¬ 
endum have approved the creation of a debt, the 
legislature without further submission to a popular 
vote may authorize an additional bond issue to 
cover any insufficiency in the funds available to pay 
the debt so incurred.^® 


36. N.T.—People v. Kings County, 
52 N.T. 666. 

59 CJ*. p 220 note 88. 

36. Mont.—Herrin v. Erickson, 2 
P.2d 296, 90 Mont 269. 

N.Y.—People v. Kings County, 52 N. 
Y. 656. 

Word “specify” in constitutional 
provision with respect to creation of 
state indebtedness means to mention 
specifically; state in full and ex¬ 
plicit terms; name expressly.—^Her^ 
rin V. Erickson, 2 P.2d 296, 90 Mont 
259. 


its submission at a special election 
is not violative of the constitutional 
provision that no liability shall be 
created exceeding a specified amount 
unless law authorizing it is submit¬ 
ted at a general election, in view of 
the constitutional provision that 
measures referred to the people shall 
be had at the biennial regular gen¬ 
eral election except when the legis¬ 
lature shall order a special election, 
there being no Inconsistency between 
the two provisions.—Pioneer Motors 
V. State Highway Commission, 166 P. 
2d 796, 118 Mont 888. 


45. R.I.—^In re Incurring of State 
Debts, supra. 

59 C.J. p 221 note 4. 

46. Mont—^Pioneer Motors v. State 
Highway Commission, 165 P.2d 
796, 118 Mont 888. 

Beglstered Sectors and taxpayers 
Statute, which created a liability, 
was properly submitted only to reg¬ 
istered electors residing within state 
who were taxpayers on property 
therein and whose names appeared 
on the last completed assessment 
roll for the respective counties in 
which they were registered for the 
election, and the submission of the 
measure to electorate was not in¬ 
valid because statute providing for 
submission assumed to submit the 
matter to electors ‘^qualified to vote 
thereon" or because governor’s pro¬ 
clamation assumed to submit meas¬ 
ure to "qualified voters,” since tax- 
paying voters to whom measure was 
submitted were the qualified voters 
and the ones qualified to vote there¬ 
on.—^Pioneer Motors v. State High¬ 
way Commission, supra. 

47- S.C.—-Whaley v. Gaillard, 21 
S.C. 660, error dismissed 8 S.Ct. 
1063, 127 U.S. 216, 82 L.Bd. 126. 
59 C.J. p 221 note 5. 

48. Mont.—Nordquist v. Ford, 114 
P.2d 1071, 112 Mont 278. 

69 C.J. p 221 note 6. 

Approval subsequent to passage of 
statute 

(1) Electors voting for proposi¬ 
tion that general assembly be au¬ 
thorized to borrow stated sum "by 
acts or resolutions heretofore or 
hereafter passed” consented to bor¬ 
rowing of money under previously 


The purpose of constitutional pro¬ 
vision that all laws authorizing bor^ 
rowing money on behalf of state or 
political subdivision thereof shall 
specify purpose for which money is 
to be used and that money so bor¬ 
rowed, shall be used for no other 
purpose, is to require ofilclals to re¬ 
veal in ballot submitting the bond 
issue to the people, the true purpose 
in mind.—Borin v. City of Erick, 126 
P.2d 768, 190 Okl. 619. 

37. Mont.—Herrin v. Erickson, 2 P. 
2d 296, 90 Mont 259. 

Failure to levy tax 

Act with respect to issuance of 
bonds for buildings for state institu¬ 
tions was void for failure to levy 
tax.—^Herrin v. Erickson, supra. 

38. Mont—^Herrin v. Erickson, su¬ 
pra. 

39. Iowa.—Grout v. Kendall, 192 N. 
W. 629, 196 Iowa 467. 

69 C.J. p 221 note 99. 

Cfteneral or special election 

Statute which creates a liability 
agrainst the state and provides for 


40. N.Y.—People v. Kings County, 
62 N.T. 656. 

41. Mont—Pioneer Motors v. State 
Highway Commission, 166 P.2d 
796, 118 Mont 333. 

48. Iowa.—Grout v. Kendall, 192 N. 
W. 629, 196 Iowa 467. 

43. Mont—^Pioneer Motors v. State 
Highway Commission, 166 P.2d 
796, 118 Mont 333. 

Failure to mall copies of act to vot¬ 
ers 

The fact that county clerks of 
eight counties closed registration for 
election on May 6, rather than on 
May 6, and that county clerks of two 
counties did not mail copies of act 
to all qualified voters as provided by 
law, did not invalidate election in 
light of the casting of nine votes for 
the measure for every two votes 
against.—^Pioneer Motors v. State 
Highway Commission, supra. 

44. R.I.—^In re Incurring of State 
Debts, 37 A. 14, 19 R.I. 610. 

69 C.J. p 221 note 8. 
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§ 147. -Miscellaneous Limitations 

There must be compliance with any and all limita¬ 
tions and restrictions on the power of the legislature to 
create a debt. 

Where the constitution so provides, a bill to 
create a public debt cannot take effect until passed 
by a vote of two thirds of the members of each 
branch of the legislature^^ or imtil the vote is 
entered on the journal of the house.^® If the 
constitution so provides, no debt®i or debt for a 
particular purpose®^ may be incurred unless evi¬ 
denced by a bond issue, and where it is so provided 
the term of such bonds must not exceed the number 
of years j&xed.®® 

§ 148. -Restrictions on OflScers and 

Agents 

Debts may not be created by state officers or agents 
without express authority of law. 

Agreements of officers or agents creating a lia¬ 
bility against the state without express authority of 


law are void where they are in violation of a con¬ 
stitutional inhibition.®^ An agreement made with¬ 
out express authorization by an officer or agent of 
the state exceeding a proper appropriation,®® or an 
indebtedness incurred without an appropriation for 
the specific purpose,®® is likewise void. Where 
funds involved are public funds raised by the state, 
directly through taxation, they cannot be impaired 
by hypothecation by the officers in charge, unless 
there is express authority therefor.®^ 

§ 149. Application of Limitations to Particu¬ 
lar Debts 

Broadly speaking, a debt, within a constitutional 
limitation on the power to Incur indebtedness, is an ob¬ 
ligation secured by the general faith and credit of the 
state. 

A debt, within the meaning of constitutional 
limitations on the power of state or legislature to 
incur indebtedness, has been defined as an obliga¬ 
tion secured by the general faith and credit of the 
state;®® such a pecuniary demand as would, under 


enacted statute within limits and by 
procedure prescribed therein and 
under future acts or resolutions 
within limits prescribed in proposi¬ 
tion, and the statute went into full 
force and effect on giviniT of consent 
of people to such proposition.—^In re 
Opinion to the Governor, 4 A.2d 369, 
62 H.L 145. 

(2) The statute authorizing gen¬ 
eral treasurer to borrow not more 
than one million dollars, if electors 
approved proposition that general 
assembly be authorized to borrow 
nine hundred fifty thousand dollars 
beyond constitutional limit of fifty 
thousand dollars “at any time or 
from time to time” until certain 
date, limited amount to be borrowed 
to one million dollars, including con¬ 
stitutional amount and sums repaid 
before such date, and the general 
treasurer, having borrowed seven 
hundred fifty thousand dollars, may 
borrow further sum of two hundred 
fifty thousand dollars only, even 
though all of amount previously 
borrowed has been repaid.—^In re 
Opinion to the Governor, supra. 

49. S.C.—Bond Debt Cases, 12 S.C. 

200 . 

69 aJ. p 221 note 7. 

50. S.C.—^Bond Debt Cases, supra. 

59 C.J. p 222 note 8. 

61. N.D.—Wilder v. Murphy, 218 
N.W. 166, 66 N.D. 486. 

69 C.J. p 222 note 9. 

52. Minn.—Gustafson v. Rhinow, 
176 N.W. 903, 144 Minn. 416. 

69 C.J. P 222 note 10. 

53. N.D.—Wilder v. Murphy, 218 
N.W. 166, 56 N.D. 436. 

69 C.J. p 222 note 11. 


64, Ala.—^In re Opinions of the Jus¬ 
tices, 149 -So. 781, 227 Ala. 296. 

59 C.J. p 222 note 13. 

55. Ariz.—State v. Angle, 91 P.2d 
705, 64 Ariz. 18. 

59 C.J. p 222 note 14. 

5a S.D.—Brams v. State, 262 N.W. 

89, 63 S.D. 671. 

69 C.J. P 222 note 16. 

Power of leglslatiire xinaffected 
Constitutional provision forbid¬ 
ding Indebtedness in absence of ap¬ 
propriation was a limitation on pow¬ 
er of officers, departments, and agen¬ 
cies of state other than legislature, 
and does not prevent legislature 
from incurring indebtedness to pay 
for services rendered state by con¬ 
tractor stripping coal land under 
contract with coal mining commis¬ 
sion.—^Brams v. State, supra. 

67. N.D.—Bauernfelnd v. Nestos, 
189 N.W. 506, 48 N.D. 1218. 

69 C.J. p 222 note 16. 

58. Ala.—State v. Inman, 196 So. 
448, 239 Ala. 348—Alabama State 
Bridge Corp. v. Smith, 116 So. 696, 
217 Ala. 311. 

N.M.—State ex rel. Capitol Addition 
Bldg. Commission v. Connelly, 46 
P.2d 1097, 89 N.M. 312, 100 A-LuR. 
878. 

defisitioiis 
(1) In general. 

Ga.—^Barwick v. Roberts, 4 S.E.2d 
664, 188 Ga. 655. 

Ill.— ^People V. Nelson, 176 N.B. 69, 
344 111. 46. 

Ky.—^Preston v. Clements, 282 S.W. 
2d 85, 313 Ky. 479. 

Wash.—Gruen v. Tax Commission, 
211 P.2d 661, 36 Wash.2d 1. 
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(2) A “debt” is an obligation en¬ 
tered in strict accordance with pro¬ 
visions of constitution binding com¬ 
monwealth to pay it by levy and col¬ 
lection of general taxes, so that 
“casual deficits” are not “debts” of 
state within constitutional debt limi¬ 
tation.—State Budget Commission v. 
Lebus, 61 S.W.2d 966, 244 Ky. 700. 

As used la approprlatloa aot 

The word “debt,” as used in act to 
make an appropriation for the pay¬ 
ment of outstanding debts of the 
state or any of its agencies or insti¬ 
tutions, is not used in the sense of 
the use of the word “debt” in consti¬ 
tutional debt restriction.—^Norton v. 
Lusk, 26 So.2d 849, 248 Ala. 110. 

Costs In civil case 
Costs incurred and ascertained 
against state in civil case, wherein 
it comes into court as plaintiff or 
complainant and is in adverse judg¬ 
ment, is not a “debt” inhibited by 
constitutional provision declaring 
act creating or incurring new debt 
against state, except as therein pro¬ 
vided for, absolutely void, and the 
statutes, authorizing taxation of 
costs against state as plaintiff in 
civil action, are not offensive to con¬ 
stitutional provisions that state 
shall never be made defendant in any 
court, that act creating new debt 
against state, except as therein pro¬ 
vided for, shall be absolutely void, 
and that state comptroller shall 
draw no order on state treasurer for 
payment of money, unless there is 
money appropriated and available 
for payment in treasurer’s hands, 
and are in due accord with adminis¬ 
tration of Budget Acts.—State v. 
Inman, 195 So. 448,. 239 Ala 348. 
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the attending circumstances be valid against an in- 
<iividual;59 it is not to be limited to actionable 
■debts, the payment of which is enforceable.®® It 
has been held that there is nothing particularly 
technical about the meaning of "debt*^ as used in 
a state constitution that certain obligations of 
the state may be “debts,” but whether or not they 
are forbidden by the constitution must be deter¬ 
mined on facts other than whether or not they come 
within the technical or general meaning of the 
word;®2 and that whether an appropriation creates 
a debt within the meaning of a constitutional pro¬ 
hibition against contracting a debt depends on the 
character of the appropriation and the manner of 
its payment.®^ Under some constitutions a debt 
within the limitation is one to be paid out of a 
general tax,®^ while under other provisions it in¬ 
cludes obligations to be paid by a tax levied by the 
state,®® and also debts payable from other state 
revenues.®® The character of an obligation is to be 


determined as of the time of its creation.®^ 

Under certain constitutional provisions, "state 
debt” may have a fixed meaning, such as an obliga¬ 
tion the legislature is bound to provide for by a 
tax to pay the annual interest and a sinking fimd 
to liquidate the principal at maturity;®® and, where 
the constitution particularly prescribes the manner 
of raising a revenue out of which a debt of the 
state shall be satisfied, an obligation for an object 
such as defined in the constitution and to be dis¬ 
charged as therein directed ought not to be de¬ 
nominated as other than a debt of the state.®® A 
declaration in an act that the debt thereby created 
is not the debt of the state is without effect where 
it is clear from the terms of the act that it is the 
debt of the state.*^® No debt in the sense contem¬ 
plated by the constitutional inhibition is created 
where there is neither debtor nor creditor, for ex¬ 
ample, where the state uses a fund of one of its 


sa. N.Y.—^Rodman ▼. Munson, 13 
Barb. 188. 

R.I.—^Blais V. Franklin, 77 A. 172, 
31 R.I. 95. 

eou N.J.—Wilson v. State Water 
Supply Commission, 93 A. 732, 84 
N.J.Eq, 150. 

S9 CU. p 222 note 22. 

61. Wis.—State V. Donald, 151 N.W. 
331, 160 Wis. 21. 

62. Iowa.—^Hubbell v. Herrin?, 249 
N.W. 430, 216 Iowa 728. 

S9 aj. p 222 note 24. 

63. Ky.—James v. State University, 
114 S.W. 767, 131 Ky. 166, 
ContbB^eiLt liability is not **debt** 

of state within meaning of consti¬ 
tutional debt limitation.—State Bud¬ 
get Commission v. Lebus, 51 S.W.2d 
■965, 244 Ky. 700. 

64^ Colo.—Johnson v. McDonald, *49 
P.2d 1017, 97 Colo. 324. 

Idaho.—^Lyons v. Bottolfsen, 101 P. 
2d 1, 61 Idaho 281. 

Kan.—State ex rel. Fatzer v. Board 
of Regents of State of Kan., 207 
P.2d 373, 167 Kan. 687. 

Ky.—State Budget Commission v. 

Lebus, 61 S.W.2d 966, 244 Ky. 700. 
N.M.—Stone v. City of Hobbs. 220 
P.2d 704, 51 N.M. 237--State ex 
reL Capitol Addition Bldg. Com¬ 
mission V. Connelly, 46 P.2d 1097, 
39 N.M. 312, 100 A.L.R. 878. 

:Sxcl8e taxes 

(1) Excise taxes are not within 
the purview of the constitutional 
concept of debt.—Gruen v. Tax Com¬ 
mission, 211 P.2d 651, 35 Wash.2d 1. 

(2) ''Annual tax levy," within con¬ 
stitutional debt limitation provision 
sippllcable to Indebtedness of state, 
Tefers to tax on property which re- I 


curs periodically and Is based on 
ownership of wealth as measure of 
ability to pay, and does not refer to 
excise tax.—State ex rel. Capitol 
Addition Bldg. Commission v. Con¬ 
nelly. 46 P.2d 1097, 39 N.M. 312, 100 
A.L.R. 878. 

The souroe of the revemte Is not 
the determinative factor in ascer¬ 
taining whether or not a certain tax 
or appropriation comes within the 
bar of the constitutional provision 
relating to the limitation of state 
debt and how special indebtedness 
may be authorized.—Gruen v. Tax 
Commission, 211 P.2d 651, 35 Wash. 
2d 1. 

65. Dl.—People ex rel. City of Chi¬ 
cago V. Barrett, 26 N.B.2d 478, 
373 Ill. 393. 

Okl.—^Application of Board of Re¬ 
gents of University of Okl., 161 P. 
2d 447, 195 Okl. 641—Boswell v. 
State, 74 P.2d 940, 181 Okl. 435. 

66. Ill.—^People ex rel. City of Chi¬ 
cago V. Barrett, 26 N.E.2d 478, 373 
Ill. 393. 

Property tax or other revenues 
The limitation by the constitution 
on creation of debts by the state 
includes not only debts payable from 
a tax on property, but also debts 
payable from other sources of reve¬ 
nue.—^People ex rel. City of Chicago 
V. Barrett, supra. 

Excise taxes 

(1) The statute, authorizing bor¬ 
rowing of money by state for con¬ 
structing roads and bridges, issu¬ 
ance of highway revenue anticipa¬ 
tion notes, and pledging of portion 
of gasoline tax and motor vehicle 
registration tax for payment of 
notes, authorized creation of a state 
"debt" within constitutional provi¬ 
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sions fixing debt limit of state.— 
Boswell V. State, 74 P.2d 940, 181 
Okl. 435. 

(2) The treasury notes authorized 
by statute levying a license tax of 
one mill per gallon on motor fuels 
to provide funds for retiring in 
about six and one-half years treas¬ 
ury notes issued for acquisition of 
toll bridges by the commissioner of 
public works constitute advances 
against excise taxes beyond the 
biennium, and are an "indebtedness" 
within constitutional provision im¬ 
posing a limitation on "public in- 
debtness."—^Lyons v. Bottolfsen, 101 
P.2d 1, 61 Idaho 281. 

67. Iowa.—^Hubbell v. Herring, 249 
N.W. 430, 216 Iowa 728. 

68. Okl.—Graham v. Childers, 241 
P. 178, 114 Okl. 38. 

Wash.—State ex rel. Bugge v. Mar¬ 
tin, 232 P.2d 833, 38 Wash. 834— 
State ex rel. Troy v. Telle, 217 P. 
2d 337, 36 Wash.2d 192. 

69- Iowa.—^Rowley v. Clarke, 144 
N.W. 908, 162 Iowa 732. 

59 C.J. p 223 note 34. 

70. HI.—People ex rel. City of Chi¬ 
cago v. Barrett, 26 N.E.2d 478, 373 
Ill. 393. 

Okl.—Corpns Juris cited la Boswell 
v. State, 74 P.2d 940, 943, 181 OkL 
435. 

59 C.J. p 223 note 35. 

Transfer of resources 
A "debt" Is attempted within the 
constitution by transferring certain 
resources, created for a different 
purpose, to accrue In future years 
so as to obtain and presently spend 
cash, even if It Is expressly stipulat¬ 
ed that no debt la Incurred.—Har¬ 
man V. Alabama College^ 177 So. 
747, 235 Ala. 148. 
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own departments, bureaus, or commissions.^^ An 
act which authorizes a state officer to determine 
who shall do, and to contract with him to do, cer¬ 
tain work for the state does not create a debt in 
the absence of any provision that such work shall be 
done.'^2 No debt is created within the constitu¬ 
tional limitation where the obligation is one of 
compensation for prohibiting certain use of private 

property.73 

A constitutional provision that no debt be created 
except by a law providing for the levy of a tax 
sufficient to pay the indebtedness is not violated by 
an act authorizing the creation of a debt for a 
valid purpose but creating no specific obligation.^^ 
The limitations of the constitution as to state debts 
apply to the state alone, and not to any of its sub¬ 
divisions, such as a city^® or county,^® even though 
incurring the debt in question is directed or au¬ 
thorized by the state and on the other hand lim¬ 
itations on municipalities do not apply to the state.^® 
The execution of a certificate of indebtedness by 
the officers of a state board, where an appropriation 
for the purpose has been made by the legislature, 
is not the creation of a new debt against the state 
within a constitutional prohibition.^^ 

Gratuity. The state does not create a debt with¬ 
in the meaning of the constitution by making a vol¬ 


untary lawful g^ft to a number of its citizens;®® 
nor does a statute appropriating a stated sum an¬ 
nually as a mere gratuity, alterable both as to 
amount and manner of application at the pleasure 
of the legislature, create a debt.®^ No debt is 
created by an appropriation authorizing the pay¬ 
ment of a gratuity if there is not sufficient revenue 
provided to meet it®® 

§ 150. - Obligations or Appropriations 

Payable from, or Warrants against. 
Funds on Hand, or Current or Fu¬ 
ture Revenues 

Generally an obligation Is not a debt within the con¬ 
stitutional limitation where it is payable from funds on 
hand or current revenue. 

Although it has been broadly held that whenever 
the legislature has made provision for payment in 
anticipation of revenues, no debt within a consti¬ 
tutional limitation has been created,®® this has been 
generally accepted only as far as it applies to in¬ 
debtedness which would be satisfied before the next 
session of the legislature.®^ If the appropriations 
or other obligations assumed during any fiscal pe¬ 
riod, aside from governmental expense, exceed the 
revenues of that period, such excess has been held 
to constitute an indebtedness within the meaning of 
the constitution.®® It has been held that a state 


71- N.J.—^Petition of Borg, 8 A. 2d 
221. 123 N.J.Law 104. 

59 O.J. p 223 zioto 3T. 

72. S.D.—Carter v. Thorson, 68 N. 
W. 469, 5 S.D. 474. 

73. Tex.—^Kilpatrick v. Compensa¬ 
tion Claim Board, Civ.App., 259 
S.W. 164. 

59 C.J. p 223 note 39. 

74. Mont.—State v. Stewart, 171 P. 
755, &4 Mont. 504. 

75. R.I.—Blais v. Franklin, 77 A 
172, 31 KI. 95. 

76. Cal.—Pattison v. Yuba County, 
13 Cal. 176. 

59 C.J. p 223 note 44. 

77. Ohio.—State v. Braden, 181 N.B. 
138, 125 Ohio St 307. 

59 C.J. p 223 note 45. 

78. Ark.—^Tapley v. Futrell, 62 S.W. 
2d 32. 187 Ark. 844. 

Kan.—State ex rel. Beck v. Board of 
Com'rs of Barton County, 61 P.2d 
33, 142 Kan. 624. 

Bxdhaag'e of bonds 

Act authorizing exchange of state 
bonds for road district bonds, pay¬ 
ment of which state had assumed, 
does not violate constitutional pro¬ 
vision prohibiting county, town, or 
municipality from issuing interest- 
bearing evidences of Indebtedness, 
and does not provide for lending 

81 C.J.S.—76 


credit and Issuing interest-bearing 
evidences of indebtedness of state, 
contrary to constitution.—Tapley v. 
Futrell, 62 S.W.2d 32, 187 Ark. 844. 

79. Ala.—^In re Opinions of the Jus¬ 
tices, 126 So. 161, 220 Ala. 639. 

59 C.J. p 223 note 46. 

80. Wls.—State v. Johnson, 176 N. 
W. 224, 170 Wis. 251. 

59 C.J. p 223 note 47. 

81. Ky.—^Billeter v. State BDlghway 
Commission, 261 S.W. 855, 203 Ky. 
15. 

59 C.J. p 223 note 48. 

82. Pa.—Commonwealth v. Liveright 
161 A 697, 308 Pa 85. 

83. Cal.—People v. Pacheco, 27 Cal. 
176. 

59 C.J. p 223 note 49. 

84. Iowa.—^Rowley v. Clarke, 144 N. 
W. 908, 162 Iowa 732. 

59 C.J. p 224 note 50. 

Tax anticipation notes 
A statute authorizing issuance of 
tax anticipation notes to defray cur¬ 
rent governmental expenses until 
new revenue appropriated for bien¬ 
nial period should become available 
was not unconstitutional as creating 
*debt’* within constitution, since 
there was a mere change of one ob¬ 
ligation for another and total debt 
of state was not increased; but hold- 
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I ers of the tax anticipation notes 
were entitled to receive payment 
therefor only from current revenue, 
since any deficit to pay notes not 
coming within deficiency permitted 
by constitution would come within 
constitutional limit.—Kelley v. Bald¬ 
win, 179 A 736, 819 Pa. 63. 

85. Ala—^Hillard v. City of Mobile, 
47 So.2d 162, 253 Ala 676. 

Idaho.—^Lyons v. Bottolfsen, 101 P. 

2d 1. 61 Idaho 281. 

59 C.J. p 224 note 51. 

Fledge of future paymenitB 

The good faith of the state is a 
valuable asset, and the legislature 
cannot pledge it for the payment of 
money in future years, so that a 
statute, the effect of which is to 
pledge the good faith and credit of 
the state for the payment of money 
in the future for the benefit of the 
Porta Authority and to prevent free 
legislation thereafter. Is void.—State 
Ports Authority v. Amall, 41 S.112d 
246, 201 Ga 718. 

Time of Incurring controls 
Prohibitions of statute and consti¬ 
tution against creating any expense 
or incurring any liability a.^nst the 
state in excess of existing appro¬ 
priations therefor apply to the time 
of incurring the expense or liability, 
rather than to the time the i>artica- 
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debt includes all absolute obligations to pay money, 
or its equivalent, from funds to be provided, as 
distinguished from money presently available or in 
process of collection, and so treatable as on hand.*® 

An obligation, although amounting to a technical 
debt, is not forbidden by the provisions of the con¬ 
stitution limiting either its creation or its amount, 
if fimds are in the treasury to meet it,®"^ or if the 
uncollected revenue provided for the year in which 
it is created will be sufficient to meet it when col¬ 
lected,®® although pajTnent is deferred;®^ obliga¬ 
tions which run current with revenues are not debts 
within a constitutional limitation.®o Likewise, an 
appropriation from public funds available for that 
purpose,®^ a mere transfer from one ftmd to an¬ 
other of money in the treasury,®® or an appropria¬ 
tion of revenue assessed and in process of collec¬ 
tion,®® or of revenue provided for by the revenue 
laws,®^ even though the appropriation is in anti¬ 
cipation of such revenue,®^ does not create a debt 
within a constitutional limitation; nor does the is¬ 


suance of a state warrant, where the money is in 
the treasury®® or where a tax levy has been made 
with provision for its collection,®*^ create a debt 
within a constitutional limitation. The issuance 
of treasury notes, in anticipation of revenues from 
taxes levied, does not incur an indebtedness within 
a constitutional limitation.®® 

A statute prohibiting a board having charge of 
expenditure of an appropriation from expending 
any amount in any one year in excess of the in¬ 
come provided for such year has for its object the 
prevention of deficiency appropriations.®® A lease 
to the state providing for monthly rental with an 
option to purchase has been held not to create a 
liability within a constitutional limitation on lia¬ 
bilities to be created,! but if the instrument creates 
full liability on its execution it is within such a 
provision.® A provision for registration of unpaid 
warrants has been held not invalid as a creation 
of a debt or liability in excess of a constitutional 
limitation.® 


lar bill or claim is presented for 
payment.—State ex rel. Hansen v. 
Parsons, 69 P.2d 788, 67 Idaho 776. 
Statutes held not invaUd 
TJ.S.—State ex rel. Dyer v. Sims, W. 
Va., 71 S.Ot. 667, 841 U.S. 22, 95 L. 
Ed. 713. 

86. Wis.—State v. Donald, 161 N.W. 
331, 160 Wis. 21. 

59 C.J. p 226 note 52. 

87. Mont.—Willet v. State Board 
of Examiners, 115 P.2d 287, 112 
Mont. 317. 

69 C.J. p 225 note 63. 

8a Ky.—^Moore v. State Board of 
Charities and Corrections, 40 S.W. 
2d 349, 239 Ky. 729. 

Mont.—State ex rel. Tipton v. Erick¬ 
son, 19 P.2d 227. 93 Mont. 466. 

59 C.J. p 226 note 54. 

When maTring appropriations, leg¬ 
islature may consider taxes levied 
and In process of collection as in 
state treasury.—State Budget Com¬ 
mission V. Debus, 61 S.W.2d 965, 244 
Ky. 700. 

89. Ky.—Crick v. Rash. 229 S.W. 63. 
190 Ky. 820. 

69 C.J. p 226 note 56. 

90. Pa.—Kelley v. Earle, 190 A. 140, 
325 Pa. 337. 

69 C.J. p 226 note 66. 

Bentals payable from onzrent reve- 
noBs 

Ala.—^In re Opinion of the Justices, 
41 So.2d 761, 252 Ala. 466. 

Pa.—Kelley v. Earle, 190 A 140, 326 
Pa. 337. 

91 . Mont.—Graham v. Board of Ex¬ 


aminers of State, 155 P.2d 966, 116 
Mont 584. 

69 C.J. p 226 note 57. 

92. Wash.—State v. Rogers, 67 P. 
801, 21 Wash. 206. 

93- Okl.—State ex rel. Phillips v. 

Carter, 99 P.2d 1026, 186 Okl. 671. 
59 C.J. p 225 note 69. 

94. Da.—State v. Clinton, 28 Da.Ann. 
400. 

59 C.J. p 226 note 60. 

95. Minn.—^Moses v. Olson, 255 N.W. 
617, 192 Minn. 173. 

Tex.—^King v. Sheppard, Civ.App., 167 
S.W.2d 682, error refused. 

59 C.J. p 226 note 61. 

96. Okl-—^Bryan v. Menefee, 96 P. 
471, 21 Okl. 1. 

97- Dl.—People v. Nelson, 176 N.E. 
59, 344 Ill. 46. 

Ky.—State Budget Commission v. 

Debus, 51 S.W.2d 965, 244 Ky. 700. 
59 C.J. p 225 note 63. 

9& Ill.—People V. Nelson, 176 N.B. 

69, 344 Ill. 46. 

69 C.J. p 226 note 64. 

GSredit for tax paid 

Under section of Retailers' Occu¬ 
pation Tax Act providing that if it 
shall appear that an amount of tax, 
penalty, or interest has been paid 
which was not due, then such amount 
shall be credited against any tax 
due or to become due from the person 
who made the erroneous payment, the 
issuance of a credit memorandum to 
one who had paid tax for which he 
was not liable would not create a 
“debt” against the state in violation 
of constitution.—^People ex rel. 
Swartchild & Co. v. Carter, 35 N.E.2d 
64, 376 Ill. 590. 
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99. Mont—State ex rel. Browning v. 
Brandjord, 81 P.2d 677, 106 Mont 
395. 

Expenses of state boards 
The object of the provision of the 
statute that total expenses of any 
office of state boards appointed by 
governor shall not exceed in the ag¬ 
gregate during any fiscal year the 
amount appropriated by the legisla¬ 
ture for such fiscal year for such 
office or boards is to prevent de¬ 
ficiency appropriations, but the stat¬ 
ute does not apply to appropriations 
for elective state officers or boards.— 
State ex rel. Browning v. Brandjord, 
supra. 

1. Cal.—^Dean v. Kuchel, 218 P.2d 
621, 36 Caj.2d 444—Vandegrift v. 
Riley, 16 P.2d 734. 

2. Cal.—^Dean v. Kuchel, 218 P.2d 
621, 35 Cal.2d 444. 

Conditional sale contract 
A lease to state, executed in good 
faith and creating no immediate in¬ 
debtedness for aggregate rental in¬ 
stallments provided for, but confin¬ 
ing lessee’s liability to each install¬ 
ment as it falls due, does not violate 
constitutional limitation of indebted¬ 
ness of stale, but if Instrument cre¬ 
ates full liability on its execution, 
or its designation as lease is subter¬ 
fuge and it is actually a conditional 
sale contract, wherein rentals provid¬ 
ed for are installment payments on 
purchase price for aggregate amount 
of which immediate and present in¬ 
debtedness exceeding constitutional 
limitation arises, contract is void.— 
Dean v. Kuchel, supra. 

3. Cal.—^Riley v. Johnson, 58 P.2d 



81 C.J.S, 


STATES 


§§ 150-151 


Interest. If the issuance of a warrant creates no 
dobt within a constitutional limitation, the allow¬ 
ance of interest does not make the warrant uncon¬ 
stitutional.^ The fact that warrants issued in 
anticipation of assessed revenues draw interest does 
not make the issuance of the warrants an incurring 
of an indebtedness to the extent of such interest ;5 
but where the interest on bonds is not payable out of 
the same fund as the principal, interest coupons 
have been held to evidence a debt within the mean¬ 
ing of the constitution.® 


§ ISl. -Indebtedness Pa3^ble from Spe¬ 

cial Fund 

Obligations of a state payable from syseclat funds 
have been regarded as not within a constitutional re¬ 
striction on creation of debts. 

Obligations, issued by a state or agency thereof, 
if payable only from the revenue to be realized 
from a particular utility or property, acquired with 
the proceeds of the obligations,^ if payable only 
from the revenue to be realized from special taxes 
for a particular utility or property, acquired by the 
obligations or proceeds,® or if payable only from 
a special fund® to be raised from the sale or lease 


631, 6 Cal.2d 529—Riley v. Johnson, 
27 P.2d 760, 219 Cal. 613, 92 A.L.R. 
1292. 

4. Nev.—State v. Parkinson, 5 Nev. 
16. 

59 C.J. p 226 note 65. 

5. S.D.—^In re State Warrants, 62 N. 
W. 101, 6 S.D. 618. 

69 C.J. p 225 note 66. 

6. Wash.—State v. Lister. 156 P. 
858, 91 Wash. 9. 

7. Ala.—^In re Opinion of the Jus¬ 
tices, 54 So.2d 68—In re Opinion 
of the Justices, SO So.2d 715, 249 
Ala. 180—Lan^ v. City of Mobile, 
195 So. 248, 239 Ala. 331—Keller v. 
State Board of Education of Alaba¬ 
ma, 183 So. 268, 236 Ala. 400—Har^ 
maji V. Alabama College, 177 So. 
747, 235 Ala. 148—^Long v. Alabama 
Highway Corp., 174 So. 41, 234 Ala. 
142—^Rogers v. Oarllngton, 173 So. 
372, 234 Ala. 13—^In re Opinions of 
the Justices, 143 So. 900, 225 Ala. 
460. 

Ariz.—^Board of Regents of Universi¬ 
ty of Arizona v. Sullivan, 42 P.2d 
619, 45 Ariz. 246. 

Cal.—^Housing Authority of Los An¬ 
geles County V. Dockweller, 94 P. 
2d 794, 14 Cal.2d 437—California 
Toll Bridge Authority v. Went¬ 
worth, 298 P. 486, 212 CaL 298. 

Fla—State v. Florida State Imp. 
Commission, 34 So.2d 443, 160 Fla 
230—State v. Florida State Imp. 
Commission, 30 So.2d 97, 168 Fla 
743. 

Elan.—State ex rel. Fatzer v. Board 
of Regents of State of Kan., 207 
P.2d 373, 167 Kan. 587. 

Ky.—^Preston v. Clements, 232 S.W.2d 
85, 813 Ky. 479—J. D. Van Hooser 
& Co. V. University of Kentucky, 
90 S.W.2d 1029, 262 Ky. 681. 

Mich.—^Ziegler v. Witherspoon, 49 N. 
W.2d 318, 331 Mich. 337—Attorney 
General ex rel. Saves v. State 
Bridge Commission, 269 N.W. 388, 
277 Mich. 873, opinion affirmed and 
supplemented 270 N.W. 308, 277 
Mich. 373. 

Mont.—Geboski v. Montana Armory 
Board, 103 P.2d 679, 110 Mont 487/ 


—State ex rel. Normile v. Cooney, 
47 P.2d 637, 100 Mont 391—State 
ex rel. Hawkins v. State Board of 
Examiners, 35 P.2d 116, 97 Mont 
441—State ex rel. Blume v. State 
Board of Education of Montana, 34 
P.2d 616, 97 Mont 371—Corpiu Jiu 
rls cited la State ex rel. Veeder v. 
State Board of Education, 33 P.2d 
516, 524, 97 Mont 121—^Barbour v. 
State Board of Education, 13 P.2d 
225, 92 Mont S2L 

N.M.—Corpus Juris (Looted la State 
Office Bldg. Commission v. Trujil¬ 
lo, 120 P.2d 434, 441, 46 N.M. 29. 

1 Ohio.—State ex rel. Allen v. Fergu¬ 
son, 97 N.E.2d 660, 155 Ohio St 
26—State ex reL Public Institution¬ 
al Bldg. Authority v. Griffith, 22 
N.E.2d 200, 136 Ohio St 604. 

Okl.—^Application of Board of Re¬ 
gents of Okh College for Women, 
230 P.2d 453, 204 Okl. 385—Appli¬ 
cation of Oklahoma Turnpike Au¬ 
thority, 221 P.2d 795, 203 Okl. 336 
—^Application of Oklahoma Plan¬ 
ning and Resources Board, 203 P.2d 
416, 201 OkL 178—^Application of 
Board of Regents for OkL Agr. and 
Mechanical Colleges, 167 P.2d 883, 
196 OkL 622—Application of Board 
of Regents of University of OkL, 
161 P.2d 447, 195 Okl. 641—Corpus 
Jnzls quoted in Baker v. Carter, 26 
P.2d 747, 766, 165 Okl. 116. 

S.D.—State College Development 

Ass'n V. Nissen, 281 N.W. 907, 66 
S.D. 287. 

Utah.—Spence v. Utah State Agr. 
College, 225 P.2d 18. 

Va—Corpus Juris quoted la Almond 
V. Gilmer, 61 S.B.2d 272, 280, 188 
Va 822 

Wyo.—Arnold v. Bond, 34 P.2d 28. 47 
Wyo. 286. 

59 C.J. p 225 note 68. 

Acts held invalid 

N.M.—State Office Bldg. Commission 
V. Trujillo, 120 P.2d 434, 46 N.M. 29. 

Ohio.—State ex rel. Public Institu¬ 
tional Bldg. Authority v. Neffner, 
80 N.B.2d 705, 137 Ohio St. 390— 
State ex rel. Public Institutional 
Bldg. Authority v. Griffith, 22 N.B. 
2d 200, 136 Ohio St. 604. 

a N.M.—Corpus Juris anoted in i 
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I State Office Bldg. Commission v. 
Trujillo, 120 P.2d 484, 441, 46 N.M. 
29. 

Va—Corpus Juris quoted in Almond 
V. Gilmer, 51 S.E.2d 272, 280, 188 
Va 822. 

69 C.J. p 226 note 69. 

9. Ala—Lee ▼. City of Decatur, 172 
So. 284, 233 Ala 411—Scott v. Alar 
bama State Bridge Corp., 169 So. 
273, 283 Ala 12. 

CaL—California Toll Bridge Author¬ 
ity V. Kelly, 21 P.2d 425, 218 Cal. 
7. 

Colo.—Watrous v. Golden Chamber of 
Commerce, 218 P.2d 498, 121 Colo. 
621—^Tohnson v. McDonald, 49 P.2d 
1017. 97 Colo. 324. 

Fla—State v. Florida State Imp. 
Commission, 34 So.2d 443, 160 Fla 
230—State v. State Board of Ad¬ 
ministration, 25 So.2d 880, 157 Fla 
860. 

Idaho.—Ada County v. Wright, 92 P. 

2d 134, 60 Idaho 394. 

IlL—^Loomis V. Keehn, 80 N.E.2d 868, 
400 Ill. 337—^People ex rel. Curren 

V. Schommer, 63 N.E.2d 744, 892 
lU. 17, 167 A.L.R. 1847. 

Ind.—Kryder v. State. 16 N.B.2d 386, 
214 Ind. 419, appeal dismissed Kry¬ 
der V. State of Indiana 59 S.Ct. 
154, 306 U.S. 570, 83 L.Ed. 359. 

Kan.—State ex reL Boynton v. Kan¬ 
sas State Highway Commission, 32 
P.2d 493, 139 Kan. 391. 

Ky.—^Meagher v. Commonwealth ex 
reL Unemployment Compensation 
Commission, 203 S.W.2d 35, 305 Ky. 
289—^Hughes v. State Board of 
Health, 84 S.W.2d 52. 260 Ky. 228. 
Mich.—^Ziegler v. Witherspoon, 49 N. 

W. 2d 818, 331 Mich. 337. 

Mont.—State ex rel. Dragstedt v. 
State Board of Education, 62 P.2d 
330, 103 Mont. 336. 

N.J.—^New Jersey Turnpike Authori¬ 
ty V. Parsons, 69 A.2d 875, 3 N.J. 
235. 

N.M.—State ex rel. Capitol Addition 
Bldg. Commission v. Connelly, 46 
P.2d 1097, 39 N.M. 312, 100 A.L.R. 
878. 

N.T.—^Brooklyn Borough Gas Co. v. 
Bennett, 277 N.T.S. 208, 154 Misc. 
106. 
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of lands previously set apart for the purpose of the 
obligations,^® do not generally constitute debts of 
the state within the meaning of constitutional lim¬ 
itations on indebtedness. Constitutional limitations 
have been held to apply to obligations incurred for 
a particular utility or property, although payable 
from a special fund derived from such property 
owned by the state at the time of the creation of the 
indebtedness and the revenue of which might be 
applied to the discharge of the general obligations 
of the state,or where the special fund is to be 
replenished by general taxation.i^ However, it has 
been held that if such resort to general taxation is 
merely contingent, no debt wdthin the limitation of 
the constitution has been created.i3 Although the 
principal of an obligation is payable from a certain 
fund, derived from the proceeds of property set 


aside for the purpose, if the interest is to be paid 
out of a ftmd created by taxation, even though the 
fund from which the principal is payable is ulti¬ 
mately liable, the interest fund is a debt within con¬ 
stitutional restrictions.!^ A pledge of property, or 
income therefrom, which is not to be derived from 
property to be purchased with the funds to be ac¬ 
quired and which has not been donated for use in 
that particular form of investment creates a debti^ 

§ 152. - Current Expenses 

Obligations for the current expenses of the govern- 
m-ent are not within constitutional limitations on Indebt¬ 
edness. 

Obligations for the necessary and current ex¬ 
penses of the government are not within constitu¬ 
tional limitations on indebtedness.1® A public in- 


1T.D.—state ex rel. Ssrvertson v. 

Jones. 23 N.W.2d 54. 74 NX>. 465. 
OkL—Application of Oklahoma Plan¬ 
ning: and Resources Board. 203 P.2d 
416, 201 OkL 178. 

Or.—Moses v. Meier. 35 P.2d 981. 148 
Or. 185. 

S.C.—State ex reL Roddey v. Byrnes. 
66 S.B.2d 33. 219 S.O. 485—State 
ex rel. Coleman ▼. Lewis. 186 S.R 
625. 181 S.C. 10—Clarke v. South 
Cairolina Public Service Authority. 
181 S.B. 481, 177 S.a 427. 

Va.—Carpus Juris auoted in Almond 
y. Gilmer. 51 S.R2d 272.'280. 188 
Va. 822. 

Wash.—State ex rel. Bugge v. Mar¬ 
tin, 232 F.2d 833, 38 Wash. 834— 
Gruen v. Tax Commission. 211 P.2d 
651, 35 Wash.2d 1—State ex reL 
Washingrton Toll Bridge Authority 
y. Telle, 82 P.2d 120, 195 Wash. 
636—Ajax v. Gregory, 32 P.2d 560, 
177 Wash. 465. 

Wis.—^Marine Nat. Bxchange Bank of 
Milwaukee v. State. 22 N.W.2d 156, 
248 Wis. 410. 

59 C.J. p 226 note 70. 

Theory of special ftmd doctrine 
The special fund doctrine, which, 
in cases of water and electric light 
utilities and bridge tolls, constitute 
an exception to debt limitation provi¬ 
sion of constitution is based on the¬ 
ory that an obligration Incurred in 
acQuisitlon. construction, or exten¬ 
sion of income-bearing property, and 
payable solely from Income of that 
property, is not a debt of the state or 
municipality, but such doctrine does 
not extend to obligations payable 
from taxes, which. In whatever form 
the legislature may collect them, are 
state revenues.—People ex reL City 
of Chicago V. Barrett, 26 N.B.2d 478, 
378 HI. 893. 

BxceptioiL to Umitatloa 
The special fund doctrine may be 
Invoked In a restricted sense as an 
exception to state debt limitation 
provisions of constitution.—Sheldon 


V. Grand River Dam Authority, 76 
P.2d 355, 182 OkL 24. 

Anticipation of payments 
If an appropriation is made to be 
payable annually for a definite period 
and to be used in erection of perma¬ 
nent structures which will ordinarily 
continue intact at least during life 
of annuity, it may be presently capi¬ 
talized by anticipating the annual 
pasnnents so as presently to erect the 
structures without thereby creating 
a debt within the constitutloa— 
man v. Alabama College, 177 So. 747, 
235 Ala. 148. 

Spedilcatlon of sooros 
Under special fund doctrine, any 
financial obligation of the state, not 
otherwise constitutionally objection¬ 
able. is valid without approval of the 
electorate, if it is to be paid for and 
discharged In full from moneys de¬ 
rived from sources other tha-n from 
general taxatloa and the creation of 
the obligation and law authorizing it 
must specify and set out sources for 
payment thereof and thereby disclose 
that no part of the payment is to be 
obtained from general taxation.— 
State Office Bldg. Commission v. Tru¬ 
jillo. 120 P.2d 434, 46 N.M. 29. 

Pnnd held not special 
The statute, authorizing borrowing 
of money by state for constructing 
roads and bridges, issuance of high¬ 
way revenue anticipation notes In 
aggregate amoimt not to exceed a 
certain sum, and irrevocable pledging 
of portion of gasoline tax and condi¬ 
tional pledging of portion of motor 
vehicle registration taxes for pay¬ 
ment of notes, violated constitutional 
provisions fixing state debt limit in 
so far as it authorized Issuance of 
notes and diversion of taxes into sep¬ 
arate fund to pay them, as against 
contention that fund was a special 
fund, and that debt created was not a 
debt of state.—Boswell v. Statej 74 
P.2d 940, 181 Okl. 435. 
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Statutes hdd valid 

Ala.—Scott V. Alabama State Bridge 
Corp., 169 So. 273, 233 Ala. 12. 
Colo.—Johnson v. McDonald, 49 P.2d 
1017, 97 Colo. 324. 

Pla.—State v. Florida State Imp. 
Commission, 84 So.2d 448, 160 Fla. 
230. 

Ky.—^Hughes ▼. State Board of 
Health, 84 S.W.2d 52, 260 Ky. 228. 
Mich.—^Ziegler v. Witherspoon, 49 N. 

W.2d 318, 881 Mich. 337. 

S.C.—State ex rel. Roddey v. Byrnes, 
66 S.B.2d 33, 219 S.C. 486—State ex 
rel. Coleman v. Lewis, 186 S.B. 626, 
181 S.C. 10. 

Wash.—State ex reL Bugge v. Mar¬ 
tin. 232 P.2d 833. 38 Wash. 834— 
Gruen v. Tax Commission. 211 P.2d 
651, 85 Wash.2d 1. 

10. Ya.—Corpus Juris guoted in Al¬ 
mond V. Gilmer, 51 S.B.2d 272, 280, 
188 Ya. 822. 

59 C.J. p 226 note 71. 

11. Ya.—Corpus Juris guoted lu Al¬ 
mond V. Gilmer, 61 S.B.2d 272, 280, 
188 Ya. 822. 

59 C.J. p 226 note 72. 

IS, Ya.—Corpus Juris guoted lu Al¬ 
mond V. Gilmer, 61 S.E.2d 272, 280, 
188 Ya, 822. 

59 C.J. p 226 note 73. 

13. Ya,—Corpus juris guoted lu Al¬ 
mond V. Gilmer, 51 S.R2d 272, 280, 
188 Ya, 822. 

59 C.J. p 226 note 74. 

14. Wash.—State v. Lister, 156 P. 
858, 91 Wash. 9. 

15. Ala,—Harman v. Alabama Col¬ 
lege, 177 So. 747, 235 Ala, 148. 

16- Ala,—Hall v. Blan, 148 So. 601, 
227 Ala, 64. 

Ill—Loomis V. Reehn, 80 N.B.2d 868, 
400 IlL 337—^People v. Nelson, 176 
N.B. 69, 344 IlL 46. 

Okl.—Schmoldt v. Bolen, 80 P.2d 609, 
183 OkL 191. 

S.a—Lott V. Blackwood, 164 S.R 439, 
166 S.a 58. 
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stitution without power to incur a debt cannot, for 
current expenses, draw on revenues to be derived 
in future years which are for current expenses for 
those years, 17 but must budget its operations so that 
current expenses of each year will be paid from 
current revenues.i^ 

§ 153. — Transactions Involving Existing 
Debts 

Transactions Involving existing Indebtedness, such as 
funding, which do not Increase the debt are not within 
a constitutional limitation on indebtedness. 

Bonds or other securities, issued for the purpose 


of liquidating, funding, or paying an outstanding in¬ 
debtedness, merely changing its form, generally do 
not come within a constitutional limitation on in¬ 
debtedness.!® The original indebtedness need not 
be such as would be enforceable if against an in¬ 
dividual but an unconditional obligation cannot 
be substituted for a conditional obligation without 
creating a debt within a constitutional limitation,^! 
nor, against the express prohibition of the constitu¬ 
tion, may the indebtedness of the state be increased, 
although such increase is merely temporary to effect 
a substitution.®^ Some constitutional provisions au¬ 
thorize the redemption of evidences of indebtedness 
by other evidences of indebtedness.®^ 


D. ADMINISTRATION OF FINANCES 


1. Funds 

§ 154. Collection and Custody State funds are to be collected and held by sudh 

state fund. muM be collected and held by euch of- ® manner as may be provided 

fleers and In such manner as may be provided by law. by law,®^ and unless otherwise provided should be 


Wash.—State ex rel. Troy v. Telle, 

217 P.2d 887, 38 Wash.2d 192. 

59 C.J. p 227 note 76. 

"OaxreiLt expensea of the state,” to 
pay which in full legislature is re¬ 
quired to raise revenue, comprehend 
any claim or demand enforceable by 
mandamus against general revenue 
fund of state by reason of legislative 
act of appropriation therefor, general 
or special.—State ex rel. Kurz v. Lee, 
163 So. 859, 121 Fla. 360. 

The term "debt" within constitu¬ 
tional debt limitations does not refer 
to obligations incurred for current 
appropriations within the biennium 
for which revenues have been or will 
be provided, so that, under statute 
authorizing Issuance of tax anticipa¬ 
tion notes and expressly limiting 
principal of notes to amount of ap¬ 
propriation, Issuance of interest-bear¬ 
ing notes payable at a designated 
date does not create a **debt” within 
constitutional limitations beyond 
that which would be created by war¬ 
rants because notes are payable at 
definite date while warrants are not. 
—Schmoldt v. Bolen, 80 P.2d 609, 183 
Okl. 191. 

Effect of deficit 

The fact that the legislature had 
permitted a large deficit to accumu¬ 
late in the general revenue fund did 
not prohibit the legislature from 
making an appropriation for the cur¬ 
rent year operations of the govern¬ 
ment.—^Klng V. Sheppard, Tex.Clv. 
App., 167 S.W.2d 682, error refused. 

TThemployment relief 

Appropriation made by statute for 
unemployment relief was held not in¬ 
valid because it, together with ap¬ 


propriations already made, exceeded 
estimated revenues for biennium.— 
Commonwealth v. Liveright, 161 A. 
697, 308 Pa. 85. 

17- Ala.—^BArman v. Alabama Col¬ 
lege, 177 So. 747, 236 Ala. 148. 

18. Ala.—Hiarman v. Alabama Col¬ 
lege, supra. 

19. Ala.—^In re Opinions of the Jus¬ 
tices, 143 So. 807, 225 Ala 360. 

Ariz.—^Maricopa County v. Osborn, 
126 P.2d 703, 59 Ariz. 244. 

La—State ex rel. Porterle v. Board 
of Liquidation of State Debt, 182 
So. 661, 190 La 620. 

Me.—^In re Opinion of the Justices, 
38 A.2d 564, 139 Me. 416. 

Mont.—^Lodge v. Ayers, 91 P.2d 691, 
108 Mont. 627—State ex rel. Tip- 
ton v. Erickson, 19 P.2d 227, 93 
Mont. 466. 

Ohio.—State ex rel. State Bridge 
Commission of Ohio v. Griffith, 25 
N.E.2d 847, 136 Ohio St. 334. 

Okl.—^In re Funding Bonds of 1941, 
Series A 119 P.2d 558, 190 Okl. 8 
—^In re State Treasury Note In¬ 
debtedness, 90 P.2d 19, 185 Okl. 10 
—^In re Funding Bonds of 1935, 
Series 6. 50 P.2d 226, 173 OkL 626— 
In re Funding Bonds of 1935, Series 
A 60 P.2d 221, 173 Okl. 622. 

S.C.—State ex rel. Crawford v. Ste¬ 
vens, 176 S.B. 213, 173 S.C. 149. 

69 C.J. p 227 note 77. 

TraiLsaotloxLS held invalid 

(1) The issuance of bonds to re¬ 
fund valid outstanding obligations 
an unreasonable length of time be¬ 
fore maturity thereof, involving in¬ 
separable purpose of establishing an 
interim investment fund for gain, as 
authorized in bill pending in leglsla- 
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ture, would “create a new debt or lla^ 
bility on behalf of the state,*’ in vio¬ 
lation of constitution.—^In re Opin¬ 
ion of the Justices, 38 A2d 664, 139 
Me. 416. 

(2) Proposed act creating “Alaba¬ 
ma Educational Blnance Corpora¬ 
tion” to aid and extend public school 
system of state was held Invalid as 
creating state debt.—^In re Opinions 
of Justices, 143 So. 289, 225 Ala. 356. 

(3) Proposed law for emergency 
relief of teachers providing for issu¬ 
ance of special revenue certificates by 
state auditor in lieu of warrants 
theretofore issued was held invalid. 
—^In re Opinions of the Justices, 143 
So. 808, 225 Ala. 861. 

(4) Act authorizing issuance of in¬ 
terest-bearing warrants to pay past- 
due state indebtedness was held in 
violation of constitutional provision 
governing creation of public debts.— 
In re Opinions of Justices, 186 So. 
489, 223 Ala. 130. 

20. Ind.—^Hanly v. Sims, 93 N.B. 228, 
94 N.E. 401, 176 Ind. 345. 

59 C.J. p 227 note 78. 

21. La.—State v. Clinton, 28 La.Ann. 
393. 

59 C.j. p 227 note 79. 

22. Wash.—State v. McGraw, 41 P. 
893, 12 Wash. 541. 

59 C.J. p 227 note 80. 

23. S.C.—^Robertson v. Tillman, 17 S. 
E. 678, 39 <8.0. 298. 

59 C.J. p 227 note 81. 

24. Wis.—State ex rel. Wisconsin 
Development Authority v. Dam- 
mann, 277 N.W. 278, 228 Wis. 147, 
mandate vacated on other grounds 
280 N.W. 698, 228 Wis. 147. 

59 C.J. p 227 note 82. 
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paid into the state treasury, where they are in the 
custody and under the control of the state treasur- 
er.25 It has been held, however, that while the state 
may provide that all funds coming* into the hands 
of the state treasurer shall become state funds,^6 
the legislature may, in its discretion, also provide 
for collection and administration of certain funds 


without making them state or public funds, 27 and 
the mere fact that moneys are received by state 
agencies in the lawful exercise of their public func¬ 
tions does not necessarily bring them within a con¬ 
stitutional or statutory provision requiring state 
revenues and moneys to be paid into the state treas- 
ury.28 Moreover, the mere fact that moneys are 


Seld *‘piLl}llc foxLds” ox *‘pTil)llc mon¬ 
eys” 

(1) Game and fish protection fund 
raised by fines, penalties, forfeitures, 
and licenses.—Game and Fish Com¬ 
mission V. Talbott, 64 S.W.2d 889, 251 
Ky. 268. 

(2) Continirent fund appropriated 
for use of a separate branch of leg¬ 
islature.—State, for Use of Wimber¬ 
ly, V. White, 157 So. 472. 171 Miss. 
663. 

(3) Funds held by public associa¬ 
tion, to be used solely for govern¬ 
mental purposes under supervision of 
state agency.—State Bank of Com¬ 
merce of Brockport, by Broderick v. 
Stone, 268 N.Y.S. 717. 144 Misc. 393, 
affirmed State Bank of Commerce of 
Brockton. N. Y., by Broderick v. 
Stone, 260 N.Y.S. 940. 236 App.Div. 
883, reargument denied 261 N.Y.S. 
952, 236 App.Dlv. 888, affirmed State 
Bank of Commerce of Brockton v. 
Stone, 184 N.E. 750, 261 N.Y. 175, 87 
A.Ij.R. 1449, reargument denied State 
Bank of Commerce of Brockport, by 
Broderick v. Stone, 188 N.B. 47, 262 
N.Y. 522. 

(4) All taxes paid to the state, 
whether or not disputed and paid un¬ 
der protest.—Oesterle v. Lavlk, N.D., 
62 N.W.2d 297. 

(5) Uncollected taxes due the 
state.—Campbell v. Towner County, 
3 N.W.2d 822, 71 N.D. 616. 

(6) Moneys derived by state edu¬ 
cational Institutions from admission 
fees to athletic contests and from 
contracts for student athletic teams 
to contest with other athletic teams 
inside and outside the state.—State 
ex rel. Board of Governors of W. Va. 
University v. Sims, 59 S.E.2d 706, 134 
W.Va. 428. 

(7) Money of liQuor control com¬ 
mission in excess of operating fund 
and reserve fund.—State ex rel. City 
of Charleston v. Sims, 64 S.E.2d 729, 
132 W.Va. 826. 

Provisions fox coUeotioiL 

The provisions of the fish and game 
codes that county, city, and village 
clerks shall not be permitted to make 
deductions from remittances sent to 
department of conservation for post¬ 
age or for cost or fees for drafts or 
money orders do not repeal by impli¬ 
cation express provision of revenue 
act concerning manner in which rev¬ 
enue for state purposes shall be col¬ 
lected.—^People, by Barrett, v. Brad¬ 


ford, 22 N.E.2d 691, 372 Ill. 63. 155 
A.L.R. 427. 

Special means and agencies 

In case of necessity and when 
usual and customary means and 
agencies have been found to be in¬ 
adequate, legislature has power to 
employ special means and agencies 
for collecting amounts thought to 
be due state.—^Bourne v. Cole. 77 P. 
2d 617, 53 Wyo. 31. 

XThdex parUcnlax constitutional pro¬ 
visions 

(1) A constitutional provision that 
all money received on account of 
commonwealth from any source shall 
be paid into the treasury thereof has 
as its object centralization of finan¬ 
cial affairs of commonwealth in its 
treasury and placement of responsi¬ 
bility for control in general court.— 
In re Opinion of the Justices, 9 N.E. 
2d 186, 297 Mass. 577. 

(2) A proposed law creating state 
Insurance fund to provide workmen's 
compensation would not conflict with 
requirement of constitutional amend¬ 
ment that all money received on ac¬ 
count of commonwealth from any 
source whatsoever be paid into treas¬ 
ury thereof, or constitutional provi¬ 
sion requiring warrant of governor 
and council for issuing of moneys out 
of treasury; and where premiums re¬ 
ceived from employers and accretions 
thereto would be received by a gov¬ 
ernmental instrumentality, they 
would bo “received on account of the 
commonwealth” within constitutional 
amendment requiring all such money 
from any source whatsoever to be 
paid into the treasury.—^In re Opin¬ 
ion of the Justices, 34 N.E.2d 527, 
309 Mass. 671. 

(8) A statute authorizing state 
roads commission to collect and dis¬ 
burse bridge tolls weus not violative 
of constitutional provision that state 
comptroller and treasurer should col¬ 
lect revenues of state, where such 
statute provided that tolls should be 
used to pay bonds Issued to obtain 
funds for construction of bridge.— 
Wyatt V. Beall, 1 A.2d 619, 176 Md. 
258. 

25. Mo.—State v. Bradshaw, 281 S. 

W. 946, 313 Mo. 334. 

59 C.J. p 228 note 83. 

Moneys payable to treasurer 

Pees received by state board of 
accountancy were payable to state 
treasurer under statute requiring 
every state board to pay moneys to 
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treasurer, since such statute applied 
to every state board not otherwise 
expressly exempted; and the phrase 
“receiving state aid” within statute 
requiring state officer, institution, de¬ 
partment, board, commission, college, 
normal school, or university receiv¬ 
ing state aid to pay to treasurer of 
state all moneys received applied 
only to college, normal school, or uni¬ 
versity, and did not refer back to 
preceding enumerated agencies.— 
State ex rel. Tracy v. State Board of 
Accountancy, 198 N.E. 750, 129 Ohio 
St 66. 

26. Wash.—State ex rel. State Em¬ 
ployees' Retirement Board v. Yelle, 
201 P.2d 172, 31 Wash.2d 87. 

27. Wash.—State ex rel. State Em¬ 
ployees* Retirement Board v. Yelle, 
supra. 

Kegislatnxe has authority to de¬ 
termine nature, place, and diaracter 
of custody and requisites for ex¬ 
penditure of a fund created by it ex¬ 
cept in cases where constitution re¬ 
quires moneys be paid into state 
treasury.—State ex rel. State Em¬ 
ployees’ Retirement Board v. Yelle, 
supra. 

28. Ark.—Gipson v. Ingram, 223 S. 
W.2d 695, 216 Ark. 812. 

Wash.—State ex rel. Washington Toll 
Bridge Authority v. Yelle, 82 P. 
2d 120, 195 Wash. 686—State ex 
rel, Sherman v. Pape, 174 P. 468, 
103 Wash. 319. 

59 C.J. p 228 note 84. 

State management of private en.tex- 
pxlse 

Where by statute the common¬ 
wealth took over the management of 
privately owned railway company, 
the income arising under manage¬ 
ment of public officers was not “re¬ 
ceived on account of the common¬ 
wealth** within constitutional amend¬ 
ment requiring all moneys received 
on account of the commonwealth 
from any source whatsoever to be 
paid into the treasury.—^In re Opin¬ 
ion of the Justices, 35 N.E.2d 5, 809 
Mass. 609—59 C.J. p 228 note 84 [a] 
(4). 

Axmoxy fund 

A statute permitting proceeds re¬ 
ceived from use of armories for ci¬ 
vilian activities to be placed in arm¬ 
ory fund for benefit of members of 
company was held not violative of 
constitutional provisions requiring 
that certain state funds be paid into 
state treasury, so that rentals re- 
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required by law to be paid to or deposited with the 
state treasurer does not make them state funds.29 
The legal title to public moneys in the hands of 
the state treasurer or other officer entitled to cus¬ 
tody thereof is in the state and not in such officer.^o 

Money or other media of exchange. Generally, 
in the absence of statute, the state treasurer in col¬ 
lecting sums due the state cannot accept anything 
but money,and he need not accept a cashier’s 
check.32 He must, however, accept a draft on a 
bank designated by statute.33 

Determination of nature of funds. Under a 
statute requiring money to be paid to the state 
treasurer and deposited in a suspense account until 
it is determined whether it or a portion of it belongs 
to the state, and if so transferred to the treasury, 
otherwise to be refunded, no transfer can be made 
until every essential fact necessary to its proper 
disposition has been determined.34 Money placed 
in the suspense account may be withdrawn there¬ 
from only in the manner provided by the statute,35 


and if it is to be refunded the refund must be 
made to the person legally entitled to demand and 
receive it.®® 

§ 155. Deposit, Loan, or Investment 

a. In general 

b. Mortgage securing repayment of loan 
a. In General 

The deposit, loan, or Investment of public funds 
must be In compliance with constitutional and statutory 
provisions. 

In the absence both of express authority to de¬ 
posit public funds in bank and of express prohibi¬ 
tion of such deposits, it has been held that an officer 
having custody of state funds may properly de¬ 
posit them in a bank in accordance with ordinary 
business practice,37 and may stipulate for and re¬ 
ceive interest thereon ;3S but there is also authority 
for the view that no deposit or loan of state funds 
may lawfully be made in the absence of a statute 
providing therefor.33 Where the deposit, lending. 


ceived from use of armories by civ¬ 
ilian orgranizatlons are not payable 
into state treasury, but were proper¬ 
ly placed in armory fund for recruit¬ 
ing, athletic and recreational activi¬ 
ties for benefit of members of com¬ 
pany.—Green V. Black, 186 N^.B. 462, 
352 111. 623. 

29. Mich.—^Mohrmann v. 'Fry, 254 IT. 
W. 163, 266 Mich. 422. 

59 C.J. p 228 note 85. 

Treasurer as custodian, of trust funds 

(1) The section of the state con¬ 
stitution providing for semiannual 
statements showing the condition of 
the treasury refers to funds properly 
and legally confided to the state 
treasurer, and neither that section 
nor a preceding section providing for 
the ofilce of treasurer is violated by 
the unemployment compensation law 
providing for a trust fund to be plac¬ 
ed by the treasurer in proper deposi¬ 
tories and disbursed by him in the 
manner authorized.—^Tatum v. Wheel- 
ess, 178 So. 95, 180 Miss. 800. 

(2) The moneys in the state bond¬ 
ing fund are not state moneys but 
are held in trust by the state treas¬ 
urer for the benefit and protection of 
those who may become claimants 
against the fund.—State v. Bonzer, 
279 N.W. 769, 68 N.D. 311. 

30. Wis.—State v. McPetridge, 64 
N.W. 1, 998, 84 Wis. 473, 20 L.R.A. 
223. 

59 C.J. p 228 note 86. 

31. Tex.—State v. Hatcher, Clv.App., 
52 S.W.2d 794, reversed on other 
grounds Hatcher v. State, 81 S.W. 
2d 499, 126 Tex. 84, 98 A.L.R. 1213. 

32. Tex.—State v. Hatcher, Civ.App., 
52 S.W.2d 794, reversed on other 


grounds Hatcher v. State, 81 S.W. 
2d 499, 125 Tex. 84, 98 A.Li.11. 1213. 

33. Tex.—State v. HAtcher, Civ.App., 
52 S.W.2d 794, reversed on other 
grounds Hatcher v. State, 81 S.W. 
2d 499, 126 Tex. 84, 98 A.L..R. 1213. 

Bemlttances payable by draft 
Statute providing for remittances 
to state treasurer by draft on certain 
banks was held to include all remit¬ 
tances by anyone of money which 
treasurer was required in official ca¬ 
pacity to receive, whether money be¬ 
longed to, or was due, state or any 
of its funds.—State v. Hatcher, Civ. 
App., 52 S.W.2d 794, reversed on oth¬ 
er grounds Hatcher v. State, 81 S.W. 
2d 499, 126 Tex. 84, 98 A,L.R. 1213. 

Words “bank draft” as used in stat¬ 
ute providing for remittances to state 
treasurer, denote banker's or bank’s 
draft as distinguished from personal 
check.—State v. Hatcher, Civ.App.. 62 
S.W.2d 794, reversed on other grounds 
Hatcher v. State, 81 S.W.2d 499, 126 
Tex. 84. 98 A-KR. 1213. 

Collection 

Fact that volume of remittances to 
state treasurer rendered it Impossi¬ 
ble to reach draft until after bank 
closed has been held a sufficient ex¬ 
cuse for failure to collect draft 
promptly.—State v. Hatcher, Civ.App., 
52 S.W.2d 794, reversed on other 
grounds Hatcher v. State, 81 S.W.2d 
499. 125 Tex. 84, 98 A.Li.R. 1213. 

34. Tex.—Daniel v. Richcreek, Civ. 
App., 118 S.W.2d 936. 

“Betermined” 

A statute providing for the trans¬ 
fer of funds from the "suspension ac¬ 
count" of the state treasury as soon 
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as the status of the fund is "de¬ 
termined" requires that the status be 
judicially determined at least in cas¬ 
es where the treasurer and comp¬ 
troller do not voluntarily assume the 
responsibility of making such deter¬ 
mination in which case a plenary and 
not a mere interlocutory proceeding 
is necessary.—^Daniel v. Richcreek, 
supra. 

Proceedings for determiJiatlon. 

Tex.—^Daniel v. Richcreelc, supra. 
Fartioular funds 

The statute legalizing horse rac¬ 
ing and creating the racing commis¬ 
sion for the regulation thereof did 
not authorize commission to collect 
license fees for the privilege of par¬ 
ticipating in races in order to raise a 
fund for benefit of injured Jockeys 
and trainers, and the state had no in¬ 
terest in such fund or in the unex¬ 
pended balance thereof deposited in 
state treasury "suspense cash ac¬ 
count" on repeal of statute and aboli¬ 
tion of commission.—^Daniel v. Rich¬ 
creek, Tex.Civ.App., 146 S.W.2d 206, 
error dismissed, Judgment correct. 

35. Tex.—'Daniel v. Richcreek, CSlv. 
App., 118 S.W.2d 935. 

36. Tex.—^Daniel v. Richcreek, su¬ 
pra. 

37. U.S.—IT. S. Fidelity, etc., Co. v. 
Title Guaranty, etc., Co., D.C.Md., 
200 F. 443. 

Wis.—State v. McFetridge, 54 N.W. 1, 
998. 84 Wis. 478, 20 L.R.A. 223. 

38. Wis.—State v. McFetridge, su¬ 
pra. 

39. Ohio.—State v. Buttles, 8 Ohio 
St. 309. 
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or investment of funds is regulated by statute, they 
must be administered in accordance therewith, 
and an officer authorized to deposit, lend, or in¬ 
vest funds in a particular manner or on particular 
terms or conditions is without authority to make 
any other such disposition thereof.^^ An unauthor¬ 
ized loan may be ratified by the legislature,^2 and 
any security taken therefor may be enforced.^3 in 
the absence of constitutional prohibition the legisla¬ 
ture may authorize investment of funds held by the 
state in trust in United States bonds.^^ Investment 
of public sinking funds in bonds of a public cor¬ 
poration have been held not to create a state 

debt 

Duty to deposit Even though a statutory provi¬ 
sion authorizing a deposit or investment of public 
funds is permissive, it has been held that it be¬ 
comes the duty of a state officer to comply there¬ 
with if funds accumulate in his hands to such ex¬ 
tent as to render their deposit or investment reason¬ 
ably necessary or advisable.^® 

Interest. Where moneys of the state have been 


deposited, lent, or invested, whether with or without 
authority, and earn interest, such interest is the 
property of the state.'*^ Interest earned by a deposit 
of special funds is an increment accruing thereto, 
and not to the general funds of the state.^® 

Custody of instruments and records. Unless oth¬ 
erwise provided the state treasurer is entitled to 
the custody of notes and mortgages evidencing loans 
of public fimds, and of the records pertaining there- 
to.49 

b. Mortgage Seeming Repayment of Loan 

When authorized by law, public funds may be lent 
on mortgage. 

Statutes which authorize the lending of state 
ftmds on mortgage have been held valid,®® and the 
rights and liabilities under mortgages taken by the 
state to secure loans of its funds are governed by 
the statutes relating thereto,®^ and foreclosure pro¬ 
ceedings must conform at least substantially with 
all the statutory requirements as to parties, no¬ 
tice and conduct of sale, and similar matters, or they 


4a Ark.--Ward v. Bailey. 127 S.W. 

2d 272. 198 Ark. 27. 

Pa.—Department of iPubllc Assist¬ 
ance V. Schuylkill County, Gom.Pl., 
48 Sch.L.e&.Rec. 170. 

69 C.X p 228 note 91. 

Chazacter of investment 

Statutes or trust instrument, pro¬ 
viding: for Investment of public funds 
or funds of private orig^ for public 
use, without stipulating: character of 
investment, contemplates investment 
in bonds, mortgragres, or similar se¬ 
curities, rather than deposit thereof 
in banks.—Storen v. Sexton, 200 N.E. 
251, 209 Ind. 589, 104 A.L..R. 1859. 

Bestrlotions on Investment of mon¬ 
eys of state 

Moneys collected under the Penn¬ 
sylvania Unemplosmient Compensa¬ 
tion liaw are not “moneys of the 
state'* within constitutional provi¬ 
sion reguiring: that moneys of the 
state over and above necessary re¬ 
serve be used in payment of the 
state's debt either directly or througrh 
sinking: fund and that moneys of 
sinking: fund shall never be invested 
in, or lent on security of, anything: 
except bonds of the United States or 
of the state.—Commonwealth v. 
Perkins, 21 A.2d 45, 842 Pa 529, af¬ 
firmed Perkins v. Commonwealth of 
Pennsylvania, 62 S.Ct. 484, 314 U.S. 
586, 86 KEd. 478. 

Xavestmeut in. state bonds 
Under statute relating: to Issuance 
of refunding: bonds and authorizing: 
state to purchase Its own bonds for 
the benefit of the several funds from 
which purchase money is pur¬ 


chase of its own bonds by the state 
is not a cancellation, but merely an 
acquirement in trust; and the trust 
is violated if the bonds are pledged 
for an amount less than the price 
paid for them, notwithstanding: pro¬ 
visions declaring that they may be 
hypothecated.—Ward v. Bailey, 127 
S.W.2d 272, 198 Ark. 27. 

41. Ind.—State v. McCarty, Wils. 
205. 

42. Iowa.—State r. Shaw, 28 Iowa 
67. 

Ohio.—State v. Buttles, 8 Ohio St 
309. 

43. Iowa.—State v. Shaw, 28 Iowa 
67. 

44. Ala.—^In re Opinion of the Jus¬ 
tices, 13 So.2d 559, 244 Ala. 456. 

Constitutionality of statutes 

A proposed act authorizing invest¬ 
ment in United States government 
bonds of funds held in trust pursuant 
to Income tax amendment for pay¬ 
ment of state refunding bonds will 
not violate a constitutional provision 
requiring that such funds be held in 
trust and pledged to create sinking 
funds for payment of floating debt 
of stata—^In re Opinion of the Jus¬ 
tices, supra. 

45. Okl.—^Baker v. Carter, 25 P.2d 
747, 165 Okl. 116. 

46. Ind.—State v. McCarty, Wils. 
205. 

47. U.S.—South Dakota v. Collins, 
39 act. 261, 249 U.S. 220, 63 L. 
Ed. 572. 

59 C.J. p 229 note 96. 
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48. Tex.—^Lawson v. Baker, Clv.App., 
220 S.W. 260. 

49. Or.—State v. Kay, 145 P. 277, 74 
Or. 268. 

SO- Arlz.—State v. Martin, 130 P.2d 
48, 59 Ariz. 438—State, ex rel. Con¬ 
way V. Versluis, 120 P.2d 410, 
58 Ariz. 868. 

ZTotice of mortgage 
Where real estate mortgage is ex¬ 
ecuted and delivered to state, ail of 
its subdivisions are charged with no¬ 
tice thereof.—State v. Divide County, 
283 N.W. 184, 68 IT.D. 708. 

51. Ariz.—State ex rel. Conway v. 

Versluis, 120 P.2d 410, 58 AltIz. 368. 
59 C.J. p 229 note 1. 

Bight of state to unpaid taxes on 
foreclosure 

N.T.—People v. Pierce, 64 N.T.S.2d 
251, 186 Misc. 485. 

Bights of mortgagor 
The former owner of foreclosed 
property had no right in the nature 
of an option under statutes to re¬ 
purchase it from the state; and the 
alleged consideration by conservator 
of rural credit of other bids in viola¬ 
tion of statute before disposing of 
former owner's offer to repurchase 
farm did not entitle the former own¬ 
er to a decree for a contract, since 
the former owner is entitled only to 
have his offer disposed of before oth¬ 
er bids are considered and not to a 
contract which can be had only by 
agreement with the conservator.— 
BJerke v. Arena, 281 N.W. 865, 203 
Minn. 501. 
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will be void;52 but mere irregularities not affecting 
the merits will not invalidate a sale otherwise regu¬ 
lar and fair, at least as against bona fide purchasers 
without notice.53 The failure to record a mortgage 
taken in pursuance of a statute works no prejudice 
to the state, as all persons are chargeable with no¬ 
tice thereof.54 An officer authorized to lend money 
on mortgage security has no power to agree to 
relinquish the lien of the mortgage on the land 
covered thereby and to hold the lien against an 
award made for condemnation of part of the land 
for public use.®® Where the statute so provides, 
the state may assign its interest as mortgagee in 
a note and mortgage securing a loan of state 
funds.5® 


§ 156. Disbursements 

Disbursement of state funds can be made only in 
the manner and on the conditions prescribed in consti¬ 
tutional and statutory provisions regulating such dis¬ 
bursement. 

Subject only to constitutional restrictions the 
state legislature has full control over the disposi¬ 
tion of all public revenues.®'^ The disbursement of 
state funds is ordinarily regulated by the consti¬ 
tution or by statute, and may be made only in the 
manner and on the conditions thereby prescribed.®® 
Before a state treasurer has power or may be re¬ 
quired to pay out money from the treasury there 
must be not only a specific appropriation made 
by law but also a proper warrant or order from 
the state auditor or other proper officer;®® and 


62. N.T.—^Thompson v. Commission¬ 
ers for Loaning: Certain Moneys, 
etc., 79 N.T. 54. 

59 C.J. p 229 note 2. 

63. N.T.—White v. Lester, 4 Abb. 
Dec. 585, 1 Keyes 316, 84 How.Pr. 
136. 

59 C.J. p 229 note 3. 

64. Ark.—^Memphis, etc., R. Co. v. 
State, 37 Ark. 632. 

69 C.J*. p 229 note 4. 

66. N.T.—Way v. Hayes, 124 N.T.S. 
648. 

66. Ariz.—Shumway v. State, 163 P. 
2d 274, 63 Arlz. 400. 

67. Arlz.—Glendale Union High 

School Dlst. V. Peoria School Dist. 
No. 11, 99 P.2d 482, 55 Arlz. 161. 

N.M.—State ex rel. Peck v. Velarde, 
43 P.2d 377, 39 N.M. 179. 

69 C.J. p 229 note 7. 

Pablio money 

The words “public money,” as used 
In the constitutional provision with 
respect to disbursement thereof by 
the state treasurer, include money 
raised by the state by compulsory 
process in order to carry out its grov- 
emmental purposes and deposited 
in the state treasury until properly 
disbursed; and money in the treas¬ 
ury of the state may be none the 
less “public money” because It con¬ 
sists of a special fund which can be 
used for only a particular purpose.— 
Dowe V. Egan, 48 A.2d 735, 133 Conn. 
112 . 

Appropriation and expenditure dls- 
tlngnished 

There is a distinction between an 
“appropriation,” which Is the setting 
aside by the legislature of a specified 
amount of money for particular pur¬ 
pose distinctively and recognizably 
a legislative function and the mak¬ 
ing of “expenditures;” the latter be¬ 
ing the act of expending, a laying 
out of money, a disbursement, while 
the former means to set apart for, 
or assign to, a particular person or 
use in exclusion of all others.—Sup- 


plger V. Enking, 91 P.2d 362, 60 Idaho 
292. 

Disposltloii of surplus funds 
Okl.—^Black v. Oklahoma Funding 
Bond Commission, 140 P.2d 740, 198 
Okl. 1. 

68. Ala.—Heck v. Hall, 190 So. 280, 
238 Ala. 274—Goode v. Tyler, 186 
So. 129, 237 Ala, 106. 

N.T.—^Breen v. Mortgage Commission 
of State of New York, 36 N.E.2d 25, 
286 N.T. 426. 

N.C.—Gardner v. Board of Trustees 
of N. C. Local Government Em¬ 
ployees’ Retirement System, 88 S.E. 
2d 814, 226 N.C. 465. 

Vt.—State Highway Board v. Gates, 
1 A.2d 826, 110 Vt. 67. 

Wis.—State ex rel. American Legion 
1941 Convention Corp. of Milwau¬ 
kee V. Smith, 293 N.W. 161, 235 
Wis. 443. 

59 C.J. p 230 note 8. 

Budget acts 

The purpose of a Budget Act vest¬ 
ing in the governor supervision over 
all of the financial affairs of the 
state was to make the state operate 
within its income.—Southern Indus. 
Institute V. Lee, 175 So. 365, 234 
Ala, 404. 

Audit and approval 
Fla,—State ex rel. Watson v. Cald¬ 
well, 23 So.2d 855, 156 Fla, 618, 
opinion supplemented 24 So.2d 797, 
167 Fla, 70. 

N.T.—^Delaware, L. & W. R. Co, v. 
Fengler, 31 N.T.S.2d 403, 262 App. 
Div. 685, affirmed 42 N.E.2d 6, 288 
N.T. 141. 

Dlreotiou and approval 
Where bill provided stipulated sum 
to be expended under the “direction” 
of the attorney general and “sub¬ 
ject to” the “approval” of the state 
engineer, language vested in attorney 
general and state engineer a discre¬ 
tionary power in expenditure of the 
fund, and required an affirmative de¬ 
termination by both before an ex¬ 
penditure could be made; but the 
exercise of the discretion and ap¬ 
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proval of the expenditure by the 
state engineer was indicated when he 
required legal advice and service 
from the attorney general and that 
service was rendered.—State ex rel. 
Johnson v. Tilley, 288 N.W. 621, 137 
Neb. 173. 

Beqnisitlou and iteoulzed account 
W.Va,—State ex rel. Commission on 
Interstate Cooperation v. Sims, 63 
S.E.2d 524. 

Who may disburse 

(1) The general assembly cannot 
disburse srame and fish funds, and 
a statute appropriating money from 
game protection fund to pay boun¬ 
ties on wolves is void eus in conflict 
with Initiated constitutional amend¬ 
ment creating fish and game com¬ 
mission and requiring funds to be 
spent by commission for purposes 
mentioned in the amendment.—Ar¬ 
kansas Game and BUsh Commission v. 
Edgmon, 235 S.W.2d 564, 218 Ark. 
207. 

(2) A statute authorizing state 
roads commission to collect and dis¬ 
burse bridge tolls was not violative 
of constitutional provision that state 
comptroller and treasurer should dis¬ 
burse revenues of state, where su<fii 
statute provided that tolls should 
be used to pay bonds issued to obtain 
funds for construction of bridge.— 
Wyatt V. Beall, 1 A.2d 619, 175 Md. 
258. 

Particiilar provlslous construed 
Conn.—^Dowe v. Egan, 48 A,2d 735, 
188 Conn. 112. 

69. Ga.—^Barwick v. Roberts, 4 S.SL 
2d 664, 188 Ga. 655. 

Mass.—^Willar v. Commonwealth, 9 
N.E.2d 405, 297 Mass. 527. 

N.H.—State v. Kimball, 77 A.2d 115, 
96 N.H 877. 

N.D.—Campbell v. Towner County, 8 
N.W.2d 822, 71 N.D. 616. 

69 C.J. p 230 note 10. 

Payment on resolution held Improper 
N.H.—State v. Kimball. 77 A.2d 116, 
96 N.H. 877. 
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where the constitution provides that no money shall 
be paid out of the treasury except on a warrant 
drawn therefor by a proper officer in pursuance 
of an appropriation made by law, a statute pro¬ 
viding for the disbursement of money without a 
warrant is void.®® The purpose of such a provision 
is to insure that no payments shall be made from 
the public treasury except for a public purpose 
and in accordance with law.®^ 

No disbursement may lawfully be made by the 
state treasurer tmder an appropriation which is in 
excess of a constitutional limitation.®^ The treas¬ 
urer is not ordinarily required to pay out the iden¬ 
tical money received by him for a special purpose, 
but only money of the same value and essential qual¬ 
ities.®® He may :be held liable for loss to the state 
resulting from a payment irregularly made by 
him;®4 and where state funds have been misapplied, 
the state may recover them.®® Where the state pays 
out funds under a mistake of law, but without fraud 


or mistake of fact, such funds may not be recov¬ 
ered.®® A valid statutory authority and duty to dis¬ 
burse funds held in the name of the state may be 
enforced in appropriate judicial proceedings. 

Emergency expenses. Under some statutes pro¬ 
vision is made for emergency expenses in excess 
of the amount appropriated by the legislature.®® 
Creation of a contingency fund and authorizing 
its expenditure for emergencies have been held not 
to contravene a constitutional provision requiring 
operation of the state on a cash basis.®® Power 
to administer an emergency appropriation may be 
conferred on the executive officer of the depart¬ 
ment of finance.^® 

An emergency board created by statute and au¬ 
thorized to make any expenditures of state funds 
made necessary by emergencies cannot delegate 
to any person or officer the power to expend funds 
under its control,and so is not authorized to 


60. N.D.—Campbell v. Towner Coun¬ 
ty, 3 N.W.2d 822, 71 N.D. 616. 

69 C.J. p 230 note 11. 

Operation of private enterprise 
Where statute whereby the com¬ 
monwealth took over management of 
privately owned elevated railway 
company provided for common¬ 
wealth’s payment of deficiency re¬ 
sulting from public management and 
reimbursement by the common¬ 
wealth through taxes assessed on 
cities and towns in which the com¬ 
pany is operated, money obtained by 
the commonwealth to discharge its 
obligation to the company is not re¬ 
ceived on account of the company or 
on account of cities and towns in 
which the company operates, but is 
"received on account of the common¬ 
wealth" within meaning of constitu¬ 
tional amendment requiring all mon¬ 
eys received on account of the com¬ 
monwealth to be paid into the treas¬ 
ury thereof, and is to be regarded as 
in the "treasury of commonwealth" 
within constitutional provision that 
no moneys shall be issued out of the 
treasury of commonwealth but by 
warrant under hand of governor with 
advice and consent of council.—^In re 
Opinion of the Justices, 35 N.E.2d 5, 
809 Mass. 609. 

SuhstitutlonL of method 

The state legislature cannot sub¬ 
stitute a method of receiving and 
disbursing money belonging to state 
to take the place of that method pre¬ 
scribed by the state constitution.— 
Campbell v. Towner County, 3 N.W. 
2d 822, 71 N.I>. 616. 

Fluids allocated to state highway 
department were not subject to con¬ 
stitutional provision that state funds 
could be disbursed only pursuant to 


appropriation made by legislature.— 
Department of State Highways v. 
Baker. 290 N.W. 267, 69 N.D. 702, 129 
A.L.R. 926. 

Proposed law held valid as not in 
violation of constitutional provision 
relating to money to be paid out of 
the treasury on warrant.—^In re 
Opinions of the Justices, 143 So. 807, 
225 Ala 360. 

61. Mass.—^Willar v. Commonwealth, 
9 N.E.2d 405, 297 Mass. 627. 

N.H.—Slate v. Kimball, 77 A.2d 116, 
96 N.H. 377. 

62. Colo.—^In re Appropriations by 
General Assembly, 22 P. 464, 13 
Colo. 316. 

59 C.J. p 230 note 12. 

63. Wis,—State v. McFetridge, 64 
N.W. 1, 998, 84 Wis. 473, 20 L.H.A. 
223. 

64. Wis.—State v. Baetz, 44 Wis. 
624. 

65. U.S.-—U. S. V. Hart, D.C.Pa, 12 
F.Supp. 596, affirmed, C.C.A., 90 
F.2d 987. 

Or.—Sears v. James, 82 P. 14, 47 Or. 
50. 

Moneys paid from wrong ftinds 
Mo.—State v. Weatherby, 129 S.W.2d 
887, 344 Mo. 848. 

66. Ohio.—State ex rel. Dickman v. 
Defenbacher, 86 N.E.2d 5, 161 Ohio 
St 391. 

67. Fla—Cone v. Wakulla County, 
197 So. 636, 143 Fla 880. 

68. Mass.—^Baker v. Commonwealth, 
45 N.E.2d 470, 312 Mass. 490. 

Xrnforeseen or unanticipated emer¬ 
gency 

(1) Since words "unforeseen" and 
"unanticipated," In statute permit¬ 
ting state board of examiners to au¬ 
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thorize additional expenditure for 
maintenance and operation of penal, 
custodial or charitable Institution, 
such as state hospital, in any year 
for which amount appropriated by 
legislature for such purposes, with 
other income of institution, is insuf¬ 
ficient therefor because of unfore¬ 
seen and unanticipated emergency, 
are not used in technical sense, they 
must be construed according to con¬ 
text and approved usage of language 
as meaning, respectively, "not fore¬ 
seen" and "not anticipated or ex¬ 
pected," and the "unforeseen and un¬ 
anticipated emergency" must be 
emergency which was unforeseen 
and unanticipated by legislature at 
time of making appropriation.—Pam- 
pel v. Board of Examiners, 136 P.2d 
991, 114 Mont. 380. 

I (2) Where the legislature has 
been informed of the facts but re¬ 
fuses to act, the emergency is not 
"unforeseen and unanticipated."— 
Pampel v. Board of Examiners, su¬ 
pra—State ex rel. Dean v. Brand- 
Jord, 92 P.2d 273, 108 Mont 447. 

69. Okl.—Wells V. Childers, 165 P. 
2d 358, 196 Okl. 339. 

70. Cal.—^Vandegrift v. Riley, 30 
P.2d 616, 220 Cal. 340. 

TTnder budget plan 
Conferring of power on executive 
officer of department of finance to 
administer emergency appropriation 
has been held not inconsistent with 
budget plan, but justifiable as per¬ 
mitting practical operation of bud¬ 
get plan.—^Vandegrift v. Riley, su¬ 
pra. 

71. Vt—State Highway Board v. 
Gates, 1 A.2d 825, 110 Vt 67— 
Grout V. Gates, 124 A, 76, 97 Vt 
434. 



81 C.J.S. 


STATES 


§§ 156-157 


set apart money to a department or officer of the 
state, to be by it or him expended ;72 but it may 
select a person to make expenditures under the 
direction and control of the board.73 Such board 
may resolve on an expenditure, in contemplation 
of an emergency, prior to the actual occurrence 
thereof, in order that public affairs may be con¬ 
ducted in reliance on an adequate supply of funds 
but it would seem that no actual payment may be 
made until an emergency exists.*^® 

It has been held that debts may not lawfully 
be created or expenditures made under allocations 
from an emergency or contingency fund where 
the legislature had opportunity to act,*^® or failed 
to approve the purpose of the allocation,77 or the 
facts fail to show the purpose of the allocation to 
be a contingency or emergency within the statute.73 
The failure or refusal of the legislature to make 
an appropriation does not of itself create an emer- 
gency,72 but where the emergency was not fore¬ 
seen, foreseeable, or reasonably to be anticipated 
by the legislature, money to provide for it may be 
allocated from the fund.^® Whether an emergency 
exists has been held a question of fact to be de¬ 
termined by the board administering the fund in 


the exercise of its discretion.®^ 

§ 157. - Order of Payments; Apportion¬ 

ment of Funds 

The order of payment of claims and obligations will 
depend on such matters as their nature, when they arose, 
and whether there is an appropriation; and in some 
Jurisdictions if funds are insufficient, ail claims share 
ratably in the available funds. 

In the absence of constitutional regulation the 
order and method of paying current expenses of* 
the state may be determined by statute.®® Qaims 
or disbursements for which definite and specific ap¬ 
propriations have been made out of a fund are 
the first charges against such fund, and any moneys 
therein are to be reserved for the purposes of such 
appropriation to the extent thereof and other 
appropriations payable out of the fund but which 
are not specific in amount are payable only out 
of any moneys remaining in such fund and not 
otherwise specifically appropriated.®^ An appro¬ 
priation out of a fund “not otherwise appropriated” 
must be postponed to appropriations previously 
made out of that fund.®® It has been said that 
warrants issued under an appropriation are payable 
in the order of their issuance;®® and in the ab- 


72. Vt.—Grout V. Gates, supra. 

73. Vt—Grout V. Gates, supra. 

74. Vt—Grout V, Gates, supra. 

75. Vt—Grout v. Gates, supra. 

76. Ariz.—^Prldeaux v. Frohmlller, 
66 P.2d 628, 47 Ariz. 347. 

Okl.—Wells V. Childers, 165 P.2d 371, 
196 Okl. 353. 

77. Okl.—Wells v. Childers, supra. 

78. Okl.—Wells V. Childers, supra. 
Xiimltatiomi on allooatioii 

(1) Allocations or expenditures 
from governor’s contingency fund 
for “extraordinary protection of the 
state" are limited to matters com¬ 
pelled by unforeseen conditions such 
as to repel invasions, suppress in¬ 
surrections, or defend the state in 
war or sudden damage by earth¬ 
quake, pestilence, or epidemics of 
disease.—Wells v. Childers, supra. 

(2) Under statute authorizing gov¬ 
ernor to allocate an authorized ex¬ 
penditure as may, in his discretion, 
be necessary to defray expenses 
from any contingency or emergency 
to any state officer, board, depart¬ 
ment, institutions, or commission, 
such discretion, contingencies, and 
emergencies must be restricted to 
those previously enumerated, de¬ 
fined, and construed, and the act 
does not authorize governor to create 
at will contingencies or emergencies 
for which the contingency fund may 
be expended.—Wells v. Childers, su¬ 
pra. 


78. Ark.—^Director of Bureau of 
Legislative Research v. Mackrell, 
204 S.W.2d 893, 212 Ark. 40. 

Okl.—Wells v. Childers, 166 P.2d 371, 
196 Okl. 353. 

80. Okl.—Holt V. Childers, 1G8 P.2d 
890, 197 Okl. 4. 

Discretion of governor 

(1) The emergency, arising from 
termination of war, return to state 
of absent defense workers and serv¬ 
icemen, termination of gasoline ra¬ 
tioning, and consequent greatly in¬ 
creased motor vehicle travel after 
adjournment of legislative session, 
at which money was appropriated to 
pay only salaries of then existing 
number of state highway patrolmen, 
was not foreseen or reasonably fore¬ 
seeable by legislature, so that gov¬ 
ernor had authority under statute 
to allocate money from his contin¬ 
gency fund to account of public 
safety department for employment 
of additional patrolmen.—^Holt v. 
Childers, supra. 

(2) Where the governor found 
that an emergency existed and di¬ 
rected that a certain sum be trans¬ 
ferred from governor's contingency 
and emergency fund to the soldiers' 
relief commission and used to em¬ 
ploy personnel and pay expenses in¬ 
cident to investigation of veterans' 
training establishments, there was 
no abuse of discretion or authority, 
and one who had performed serv¬ 

1195, 


ices for the commission was enti¬ 
tled to compensation therefor.—Cope 
v. Childers, 170 P.2d 210, 197 Okl. 
176. 

81. Cal.—^Vandegrlft v. Riley, 30 P- 
2d 516, 220 Cal. 340. 

Bevlew 

Exercise of discretion by depart¬ 
ment of finance in determining 
whether emergency exists authoriz¬ 
ing use of emergency appropriation 
will not be disturbed by courts un¬ 
less lack of power to exercise dis¬ 
cretion or abuse of discretion ap¬ 
pears.—^Vandegrlft v. Riley, supra. 

02. Fla.—Carlton v. Mathews, 137 
So. 815, 103 Fla. 301. 
Constitutional requirement of uni¬ 
form and equal rate of taxation does 
not require uniformity and equality 
in disbursements of state funds for 
state expenses.—Carlton v. Mathews, 
supra 

83. Ariz.—Callaghan v. Boyce, 153 
P. 773, 17 Ariz. 438. 

59 C.J. p 231 note 22. 

84. Ariz.—Callaghan v. Boyce, su¬ 
pra 

85. Cal.—Corpus Juris cited in 
Daugherty v. Riley, 84 P.2d 1005, 
1011. 1 Cal.2d 298. 

La.—^Klein v. State Treasurer, 8 Sow 
927, 43 La.Ann. 362. 

86. Ky.—^Rhea v. Newman, 156 S. 
W. 164, 163 Ky. 604, 44 LuR.A.,N.S.,. 
989. 
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sence of any statutory provision for the endorse¬ 
ment and registration of warrants presented and not 
paid for want of funds, the treasurer is not re¬ 
quired to apply funds received by him to the pay¬ 
ment of warrants which have theretofore been 
presented in preference to those which have not 
been.*7 

A constitutional provision prohibiting payment 
under an appropriation act after the lapse of a spec¬ 
ified time after passage of the act has been held not 
to apply where the statute in question was a meas¬ 
ure for retirement of state indebtedness rather 
than an appropriations act.^® Under some statutes, 
where an appropriation has been exhausted the 
claim may be paid by securing a transfer from the 
emergency fund.*® Where a sum of money is 
covered into the treasury it ceases to be earmarked 
for payment of a specific claim,^0 but it remains 
equally available for payment of the claim for 
which it was originally appropriated if funds are in 
hand when the auditor's order for payment reaches 
the treasurer.^! 


Preferences and apportionment. Where a pref¬ 
erence in payment has been given by the constitu- 
tion92 or by statute®^ to particular appropriations 
and warrants issued thereunder, they are entitled 
to be paid ahead of all other appropriations out 
of the same fund. Unless otherwise provided ta 
the contrary by the constitution or statute, prior 
appropriations rank equally.®^ In the absence of 
any provision to the contrary, it has been held 
that where a fund is insufficient to pay all of the 
appropriations made from it by the legislature, ap¬ 
propriations are payable according to priority of 
date;85 but there is also authority for the view 
that appropriations and claims of equal rank share 
ratably in the fund where it is not sufficient to pay 
them all,®® and must suffer proportionately where 
there is a shortage of revenue;®*^ and it has been 
held that the necessary appropriations to defray 
the expenses of the executive, legislative, and ju¬ 
dicial departments of the state government, includ¬ 
ing interest on any valid state debt, are entitled to 
preference over all other appropriations from the 


87- La.—State v. Dubuclet, 24 La. 
Ann. 16. 

88. Okl.—Milbum v. Childers. 61 
P.2d 1047, 178 Okl. 84. 

89. Gal.—^Raymond v. Christian. 74 
P.2d 636, 24 Cal.App.2d 92. 

90 . Vt—City of Montpelier v. Gates, 
170 A. 473, 106 Vt 116, 

TThen a stuxl is ''covered’’ into the 
treasury, it becomes available for 
payment of any just debt against 
the state for which appropriation 
has been made and which is not pay¬ 
able out of a particular fund.—City 
of Montpelier v. Gates, supra. 

91. Vt.—City of Montpelier v. 
Gates, supra, 

92. Pa.—Commonwealth v. Live- 
right. 161 A. 697, 308 Pa. 36. 

59 CJ. p 231 note 27. 

"CnrreiLt expenses” of govern¬ 
ment. within a constitutional provi¬ 
sion giving them a preference, are 
expenses of executive, judicial, and 
legislative departments of govern¬ 
ment, and of public schools.—Com> 
monwealth v. Liveright, supra. 

93. La.—State v. Burke. 37 La.Ann. 
434. 

Pa.—Commonwealth v. Liveright, 
161 A. 697, 308 Pa. 35. 

Power of legiiilattire 
Legislature may create preferen¬ 
tial appropriations for any purpose 
which it deems necessary in Inter¬ 
est of government, and such appro¬ 
priations have claim on surplus prior 
to other appropriations; and any 
appropriation embodying Intention 
to pay amount stated before other 
appropriation made at same session 


of legislature or stipulating time of 
paying appropriation takes rank as 
appropriation next to ordinary ex¬ 
penses of government—Common¬ 
wealth V. Liveright, supra. 

Pnnds payable at fixed periods 
Under statute appropriating funds 
for unemployment relief to be paid 
at fixed periods, payments took 
priority over other payments at 
times mentioned, and purpose stated 
in act furnished reasonable basis 
for such action.—Conunonwealth v. 
Liveright supra. 

94. Pa.—Commonwealth v. Live- 
right supra. 

95- Colo.—Parks v. Soldiers', etc.. 
Home Com'rs, 43 P. 542, 22 Colo. 
86 . 

59 C.J. p 231 note 29. 

96. Ark.—^Leonard v. Helms Print¬ 
ing Co., 64 S.W.2d 330, 188 Ark. 
128. 

59 C.J. p 231 note 30. 

97. Pa.—Commonwealth v. Live- 
right 161 A. 697, 308 Pa. 85. 

FxoratixLg of appropriations 

(1) Budget Act providing ‘*all ap¬ 
propriations." with certain excep¬ 
tion, to be conditional and providing 
for prorating '*wlthout discrimina¬ 
tion against any department insti¬ 
tution. commission or other * state 
agenc^' of available revenues if 
insufilclent to pay all appropriations 
in full, was restricted to appropria¬ 
tions required to be allotted by gov¬ 
ernor, which are appropriations for 
administration, operation, and main¬ 
tenance of any department institu¬ 
tion, bureau, board, conomisslon, or 
other state agency on quarter requl- 
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sitions for amount estimated to be 
necessary for succeeding quarter.— 
Abramson v. Hard, 156 So. 590, 229 
Ala, 2. 

(2) Such a statute is prospective 
in its operation.—Baker v. Singleton. 
187 So. 478, 237 Ala, 394. 

(3) Under the Budget Act and 
constitutional amendment providing 
for proportionate payment of claims 
where there are insufficient funds in 
the state treasury, balance on hand 
In the general fund at the end of the 
fiscal year must so remain, accrue, 
and be applied on appropriations for 
the ensuing fiscal year, and no part 
of such balance may be made avail¬ 
able to the respective estimated 
budget for the expiring fiscal year. 
—^Baker v. Singleton, supra. 

(4) Where appropriation to comp¬ 
troller general’s office was annulled 
to extent that revenue for respective 
years covered by appropriation act 
was insufficient to pay fixed sum ap¬ 
propriated in full, the amount of the 
reduction or annulment could not be 
resurrected and be made payable out 
of revenues coming to state In years 
not covered by the appropriation act 
in absence of further legislative au¬ 
thority.—Girons V. Harrison, 194 SB 
749, 185 Ga. 244. 

(5) Under some constitutional pro¬ 
visions. appropriations in excess of 
estimated revenues and one million 
dollars incur no liability on part of 
state, and abate pro rata to be with¬ 
in biennium receipts and cash in 
hand.—Kelley v. Baldwin, 179 A. 786, 
319 Pa. 63—Commonwealth v. Live- 
right, 161 A. 697, 808 Pa. 36. 
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general public revenue of the state, in the event 
of a deficiency of funds to meet all appropriations 
made,®* without reference to the dates of passage 
of the several appropriation acts and irrespective 
of emergency clauses therein.®® 

Where an appropriation is made for the pay¬ 
ment of an indefinite number of claims of the same 
kind to arise in the future, such claims are to be 
paid in full in the order of filing or presentation, un¬ 
til the appropriation is exhausted,i without being 
subject to any condition of subsequent partial re¬ 
payment in case the fund shall prove insufficient to 
meet all claims against it® It has been held that, 
where persons having a right to payment out of a 
fund which has been diverted to an improper pur¬ 
pose have by their vigilance and prompt action 


procured its restoration to its proper uses, th(^ arc 
entitled to payment therefrom ahead of others also 
having claims payable out of the same fund.® 

§ 158. General and Special Funds 

Public money and revenue coming into the state 
treasury, not authorized to be placed in a separate fund 
and not given or paid over in trust for a particutar 
purpose, constitute a part of the general fund of the 
state. Special funds must be administered and ex¬ 
pended In accordance with the statutes creating them. 

All public moneys and revenue coming into the 
state treasury, not specifically authorized by the con¬ 
stitution or by statute to be placed in a separate 
fund, and not given or paid over in trust for a 
particular purpose, constitute a part of the gen¬ 
eral fund of tile state."* The general fund of the 


98. Colo.—Stuart v. Nance, 68 P. 

323, 28 Colo. 194. 

59 C.J. p 231 note 81. 

Salaries 

(1) Where statute appropriates 
lump sum for different purposes of 
departments and salaries of heads or 
their subordinates are fixed by gen¬ 
eral law, such salaries should be de¬ 
ducted from appropriation and bal¬ 
ance apportioned to different classes 
for which appropriation was made, 
to be used to maintain departments 
as law requires.—^Wiggins v, Kerby, 
38 P.2d 316, 44 Ariz. 418—State 
Board of Health v. Prohmiller, 23 P. 
2d 941, 42 Ariz. 231. 

(2) Where emergency act sus¬ 
pended the part of financial code 
requiring salaries to be in amount 
fixed in appropriation bill and appro¬ 
priation bill provided lump sum for 
salaries and other purposes, appro¬ 
priation was intended to vest depart¬ 
ment heads with discretion, after de¬ 
ducting statutory salaries, to appor¬ 
tion appropriation to other salaries 
as necessary.—State Board of Health 
V. FrohmUler, supra. 

(3) State comptroller wan not en¬ 
titled to withhold full payment of 
state college teacher’s salary on 
ground that legislature had made 
county school fund appropriation on 
parity with appropriations made by 
general appropriation bill, in ab¬ 
sence of allegation that revenues 
would be Insufilcient to meet all ap¬ 
propriations; nor was he Justified 
in withholding salary because legis¬ 
lature made appropriation for coun¬ 
ty school fund on parity with other 
appropriations and funds would be 
Insufficient to pay in full both class¬ 
es of appropriations, where county 
school fund was not made part of 
state expenses.—State ex rel. Kurz 
V. Lee, 163 So. 859, 121 Fla. 860. 

(4) The legislature was held with¬ 
out constitutional authority to make 
available for actual disbursement 


permissive legislative contribution 
out of general revenue fund to coun¬ 
ty school fund, even though appro¬ 
priation for such purpose was con¬ 
stitutionally authorized, until it had 
first provided for actually raising 
sufficient revenues fully to pay law¬ 
fully fixed salaries of public ofiicers 
and legally established current ex¬ 
penses of state.—State ex rel. Kurz 
V. Lee, supra. 

Fixed charges 

Charges fixed by general law 
against lump appropriation for of¬ 
fice should be deducted from total, 
and balance used to pay necessary 
obligations as they arise until ap¬ 
propriation is exhausted, and obli¬ 
gations must be paid In order in 
which they arise regardless of effect 
in exhausting appropriation; and a 
secretary of state could not refuse 
to print laws of special session on 
ground that insufficient funds were 
appropriated for that purpose where 
legislature appropriated lump sum 
for oflice of secretary of state for 
salaries and wages, for printing ses¬ 
sion laws, for operation, and for ini¬ 
tiative and referendum expenses.— 
Wiggins V. Kerby, 38 P.2d 316, 44 
Ariz. 418. 

Second class appropriations 

An appropriation to the state 
board of public welfare is an "ap¬ 
propriation of second class,” with¬ 
in purview of statute defining ap¬ 
propriations of second class as ap¬ 
propriations for all institutions, such 
as penitentiary, insane asylum, and 
the like, wherein izunates are con¬ 
fined involuntarily, and appropria¬ 
tions for charitable institutions, 
even though in strict sense the 
words of statute imply a use by in¬ 
stitutions, since, if destitute unem¬ 
ployed are not provided for through 
welfare agencies, they would of ne¬ 
cessity have to be cared for in es¬ 
tablished charitable institutions of 
state.—^People ex rel. Colorado State 

1197 


.Hospital V. Armstrong, 90 P.2d 522, 
104 Colo. 238. 

99. Colo.—^In re Appropriations by 
General Assembly, 22 P. 464, 13 
Colo. 816. 

1. N.B.—^Efirst Nat. Bank v. Olsness, 
186 N.W. 751, 48 N.D. 768. 

59 C.J. p 231 note 33. 

2. N.D.—^Plrst Nat. Bank v. Ols- 
ness, supra. 

3. La.—State v. Burke, Mann. Unrep. 
Cas. 350. 

4. Miss,—City of Biloxi v. Gully, 
180 So. 821, 182 Miss. 723. 

5. C.—State ex rel. Brown v. Bates, 
18 S.E.2d 346, 198 S.C. 430. 

59 C.J. p 232 note 86. 

CoxnmisBlons 

A state tax collector could not pay 
commissions into state treasury con¬ 
ditionally, and his request that the 
commissions be held In a special ac¬ 
count for outstanding obligations 
and liabilities accruing during his 
term and attempt of auditor and 
treasurer to comply therewith were 
of no legal efficacy, but the cozninls- 
sions became a part of the general 
fund of the state treasury; and the 
, state auditor would not be directed 
to issue a warrant on state treas¬ 
urer for return of commissions un¬ 
lawfully paid to state tax collector 
and paid by collector to state treas¬ 
urer.—City of Biloxi V. Gully, 180 
So. 821. 182 Miss. 723. 

Where no purpose specified 
Statute providing for use of part 
of motor fuel tax to pay interest and 
principal on emergency relief bonds 
is not unlawful diversion of portion 
of privilege tax allotted to coun¬ 
ties for road purposes since tax, 
when collected, becomes public mon¬ 
ey and may be applied to whatever 
puiposes legislature determines.-— 
Michaels v. Barrett, 188 N.E. 921, 
355 HI. 175. 
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state is a sum created for the purpose of pa^’ing the 
salaries of state officers and defraying the gen¬ 
eral expenses of the state government the col¬ 
lective designation of all the assets of the state 
which furnish the means for the support of the 
government and the defraying of the discretionary 
appropriations of the legislature,® in ether words, 
the necessary and contingent expenses of the gov¬ 
ernment.'^ The general fund can be used onW for 
the purposes for which it was created.® 

A special fund may be created by the legislature,® 
and moneys received to be used, under constitu¬ 
tional or statutory provisions or under the terms 
of the gift or payment, for a particular and spe¬ 
cific purpose are to be kept as a separate fund 
and cannot properly be placed in the general fund,^® 
and any such moneys which are wrongfully or by 
mistake paid into the general fund are a charge 
against it.^i Mere book entries, however, made by 
the state treasurer or auditor, crediting money^s re¬ 


ceived for a particular purpose to the general fund, 
are nullities and do not affect the legal status of 
the moneys.^® Similarly, an attempt to set up a 
special fund without authority of law is a nullity, 
and such fund does not legally exist,and moneys 
credited to it are part of the general funds of the 
state.^^ 

Disbursements for a purpose for which a special 
fund has been created or set up must be made from 
such fund rather than from the general funds of 
the state but appropriations not specifically made 
payable out of a special or particular fund are pay¬ 
able only from the general fund.^® Money cannot 
lawfully be transferred from the general fund to 
a separate or specific fund except as may be au¬ 
thorized by statute.^*^ 

Money appropriated for a particular year ordi¬ 
narily should not, without authority, be applied to 
expenditures of another year,^® but where money 


8. Neb.—state v. Bartley. 58 N.W. 
172, 39 Neb. 863, 23 L.R.A. 67. 

6. N.T.—People v. Orange County, 
27 Barb. 675, 688, affirmed 17 N.T. 
235. 

7. N.T.—^People v. Orange County, 
supra. 

8. Tex.—^McCombs v. Dallas Coun¬ 
ty, Civ.App., 136 S.W.2d 975. er¬ 
ror refused Dallas County v. Mc¬ 
Combs, 140 S.W.2d 1109, 185 Tex. 
272. 

TTse of general fund 

(1) Tbe authorization by law to a 
state agency to employ persons in 
performance of agency duties does 
not, in itself, constitute a right to 
draw on the general fund, and pay¬ 
ment to such employees can be made 
only if there is an actual and proper 
appropriation.—^Millett v. Frohmil- 
ler, 188 P.2d 457, 66 Arlz. 339. 

(2) The obligation of the state to 
its wards, such as feeble-minded per¬ 
sons, Is one which must be met from 
the state's general revenues.—State 
ex rel. Public Institutional Bldg. 
Authority v. Neffner, 30 N.B.2d 705, 
137 Ohio St. 390. 

(3) The general revenue fund may 
ordinarily be used to finance any 
proper state function. Including the 
care of the Inmates in the penal and 
eleemosynary institutions .—BaJlley v. 
State Board of Public Affairs, 153 
P.2d 235, 194 Okl. 495. 

Transfer to special funds j 

Every holder of general fund 
warrants knew when warrants were 
issued, or was charged with knowl¬ 
edge, that there were statutory en¬ 
actments setting forth procedures 
by which it becomes duty of state 
tre€U3urer to make monthly transfers 
from general fund to various desig¬ 


nated funds. Including the current 
school fund, and general fund war¬ 
rant holders, or attorney general on 
their behalf, could not prevent state 
treasurer from transferring money 
from general fund to current school 
fund in compliance with statutes di¬ 
recting such transfer.—State ex rel. 
Troy V. Telle, 217 P.2d 337, 36 Wash. 
2d 192. 

9. Wash.—State ex rel. State Em¬ 
ployees' Retirement Board v. Tel¬ 
le, 201 P.2d 172, 31 Wash.2d 87. 

59 C.J. p 232 note 37 [b], 

Xmprovemeiit fund 

The legislature could make reve¬ 
nues derived from state park a spe¬ 
cial fund for payment of improve¬ 
ments erected in park; and, where 
sufficient money had been placed in 
sinking fund to pay outstanding 
bonded indebtedness of state, resolu¬ 
tion of state planning and resources 
board made pursuant to statutory 
authority, to erect Improvements In 
state park to be paid for from reve¬ 
nues derived from park, did not vio¬ 
late constitutional provision for all 
surplus general revenues of state to 
go into sinking fund to retire state 
bonds.—^Application of Oklahoma 
Planning and Resources Board, 203 
P.2d 415, 201 Okl. 178. 

State employees’ xetlzem^t system 
Wash.—State ex rel. State Employ¬ 
ees* Retirement Board v. Telle, 201 
P.2d 172, 31 Wash.2d 87. 

Special fond paid to politloal snb- 
dlvlsioiL of state loses its Identity 
as a state fund on being paid to sub¬ 
division.—State V. Lucas, Ohio Com. 
PI., 86 N.E.2d 164. 

10. La.—virion v. Lyons. 113 So. 857. 
164 La. 306. 

69 C.J. p 232 note 87. i 
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11. Wls.—State V. Donald, 167 N.W. 
794, 162 Wis. 609. 

12. Idaho.—Melgard v. Bagleson. 
172 P. 655, 31 Idaho 411. 

la. Or.—State v. West, 145 P. 16. 

74 Or. 112. 

59 C.J. p 232 note 40. 

14, Or.—State v. West, supra. 

15, Ky.—State Board of Health v. 
Stone, 37 S.W. 62, 18 Ky.L. 466. 

59 C.J. p 232 note 42. 

18. Okl.—Miller v. Childers, 238 P. 

204, 107 Okl. 67. 

59 C.J. p 232 note 43. 

17. Nev.—State v. McMillan. 117 P. 

I 506, 34 Nev. 264.' 

18, Arlz.—^Board of Regents of Uni¬ 
versity and State Colleges v. Proh- 
mlller, 208 P.2d 833, 69 Ariz. 60. 

Okl.—^Rountree v. Phelps, 197 P 2d 
973, 200 Okl. 528. 

59 C.J. p 232 note 46 [b]. 

Lapsing appropriations 
Legally executed encumbrances 
and supporting claims, timely pre¬ 
sented, withdraw so much of appro¬ 
priations or balances applicable to 
such claims from provisions of stat¬ 
ute relating to revertment of bal¬ 
ances one month after the close of 
the fiscal year; and encumbranced 
balances applicable to paying claims 
against university funds did not re¬ 
vert to general fund, and, hence, 
auditor could pay claims for debts 
incurred by university In fiscal year 
out of funds appropriated for such 
year more than one month after 
close of year, where encumbranced 
documents were filed before close of 
fiscal year and claims were filed be¬ 
fore one month before close of year. 
—^Board of Regents of University 
and State Colleges v. Frohmlller, 208 
P.2d 833, 69 Arlz. 50. 
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is appropriated for each ot two successive years an 
unexpended balance of the fund appropriated for 
the first year may be expended during the second 
year;i® and, where the statutes so provide, an 
obligation incurred or commenced in one fiscal year 
but not completed until after the close of such year 
may be paid for in whole or in part from either 
fiscal year.20 

Disposition of special funds. Where a special 
fund is created or set aside by statute for a partic¬ 
ular purpose or use, it must be administered and 
expended in accordance with the statute,^! and may 
be applied only to the purpose for which it was 


created or set aside, and not diverted to any other 
purpose,^^ or transferred from such authorized 
fund to any other fund.23 

The legislature has power, however, to transfer 
to another fund or appropriate to another pur¬ 
pose any surplus which may remain in a special 
fund after the accomplishment of the purpose for 
which it was established,^^ and, in general, whether 
or not the purpose for which a special fund was 
created has been accomplished, such fund may be 
diverted by statute to another and different pur¬ 
pose as long as it remains subject to legislative con¬ 
trol but the legislature cannot authorize the di- 


Fexiod of grrace 

Allocations made to emergency ap¬ 
propriation fund from general reve¬ 
nue fund for fiscal year could be 
appropriated by legislature and used 
to pay claims of state board of 
health accruing during that fiscal 
year, and warrants in payment of 
such claims could be issued at any 
time within six months after expira¬ 
tion of that fiscal year by virtue of 
grace period contained in statute.— 
Rountree v. Phelps, 197 P.2d 973, 200 
Okl. 528. 

19. Mont.—State v. Cook, 36 P. 177, 
14 Mont. 332. 

SOL Ark.—State Game & Pish Com¬ 
mission V. Hornaday, 242 S.'W’.2d 
842, 219 Ark. 184. 

21. Ariz.—State ex rel. Conway v. 
Industrial Commission, 99 P.2d 88, 
55 Ariz. 105. 

59 C.J. P 232 note 46. 

Proceeds of gasoline excise tax 
which are earmarked from period of 
their receipt to disbursement do not 
constitute part of general funds of 
state, within scope of budget act, 
and may be segregated and pledged 
for appropriate purposes.—Long v. 
Alabama Highway Corp., 174 So. 41, 
234 Ala. 142. 

22 . Cal.—Daugherty v. Riley, 34 P. 
2d 1005, 1 Cal.2d 298. 

Mo.—State ex rel. State Bldg. Com¬ 
mission V. Smith, 81 S.‘W.2d 613, 
336 Mo. 810. 

N-.C.—^Teer v. Jordan, 59 S.E.2d 359, 
*232 N.C. 48. 

S.D.— Kansas City Bridge Co. v. 

State, 250 N.W. 343, 61 S.D. 680. 
Wash.—Burbank Irr. Dist. v. Doug¬ 
lass, 255 P. 360, 143 Wash. 386. 
W.Va.—State v. Lawson, 167 S.E. 

689, 110 W.Va. 268. 

59 C.J. P 232 note 46. 

Ftuids within mle 

Rule that revenues raised to en¬ 
able state depai'tment to carry on 
regulatory function in exercise of 
police power may not be diverted 
permanently to general funds does 
noL apply to funds raised under 


power of taxation.—^Daugherty 
Riley, 34 P.2d 1005, 1 Cal.2d 298. 

Sinking fund 
N.H.—In re Opinion of the Justices, 

21 A.2d 163, 91 N.H. 634. 

Use held proper 

Ariz.—State ex rel. Conway v. In¬ 
dustrial Commission, 99 P.2d 88. 

55 Ariz. 105. 

Cal.—^Daugherty v. Riley, 34 P.2d 
1005, 1 Cal.2d 298. 

B[y.—^Meagher v. Commonwealth ex 
rel. Unemployment Compensation 
Commission, 203 S.W.2d 35, 305 
Ky. 288. 

Mont.—State ex rel. Hawkins v. 
State Board of Examiners, 85 P.2d 
116, 97 Mont. 441. 

Use held improper 

Cal.—^Daugherty v. Riley, 84 P.2d 
1005, 1 Cal.2d 298. 

23, Ariz.—Carr v. Frohmiller, 56 P. 
2d 644, 47 Ariz. 430. 

69 C.J. p 233 note 47. 

24 . Cal—Urban v. Riley, 131 P.2d 
4, 21 CaJ.2d 232. 

Ky.—Game and Fish Commission v. 
Talbott, 64 S.W.2d 889, 261 Ky. 
268. 

Tex.—OorptLS Juris cited in Brazos 
River Conservation and Reclama¬ 
tion Dist. V. McCraw, 91 S.W.2d 
665, 674, 126 Tex. 506. 

59 C.J. p 233 note 48. 

Beplaoement of diverted funds 

_In re Opinions of the Justices, 

186 So. 724, 237 Ala. 382. 
Determination of existence of sur- 
plus 

(1) Under appropriation statute 
for post-war public building, author- 
izing a transfer of surpluses from 
other funds to state building fund, 

. budget commission may determine 
existence of surpluses and order 
transfer at any time during fiscal 
year.—State ex rel. Caldwell v. Lee. 
27 So.2d 84, 157 Fla. 773. 

(2) Under statute appropriating 
surplus balances in funds of various 
state agencies for transfer to the 
state building funds, the test to de¬ 
termine when a balance in any fund 
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V. exists is whether or not the agency 
I has a surplus after deducting such 
a sum as will be required to perform 
its legal functions for the rest of the 
fiscal year.—State ex rel. Caldwell 
V. Lee, supra. 

(3) The comptroller, as a member 
of budget commission, participates 
in determination of existence of sur¬ 
pluses in various accounts of state 
agencies for purpose of transfer to 
state building fund, and when ma¬ 
jority has determined the matter, 
it is comptroller’s duty to acquiesce 
regardless of how he feels personal¬ 
ly, unless he has a well-settled con¬ 
viction that fraud or Illegality con¬ 
trolled the majority action, and the 
mere fact that he has a diflCerent 
idea about how balance should have 
been arrived at Is no reason for re¬ 
fusing to set up and transfer account 
on his books.—State ex rel. Caldwell 
V. Lee, supra. 

Transfers held valid 
Fla.—State ex rel. Caldwell v. Lee, 
supra. 

N^eb.—^Reln v. Johnson, 30 N.W.2d 
648, 149 Neb. 67, certiorari denied 
69 S.Ct. 81, 336 U.S. 814, 93 L.Ed. 
369. 

N.D.—State v. Moses, 6 N.W.2d 303i 
72 N.D. 142. 

25. S.D.—^In re Opinion of the Judg¬ 
es, 203 N.W. 462. 48 S.D. 263. 

59 C.J. P 233 note 49. 

Temporary transfer 

(1) Legislature may transfer spe¬ 
cial fund temporarily from one pur¬ 
pose to another, where transfer does 
not interfere with objects for which 
fund was created, such transfer be¬ 
ing deemed loan from special fund 
to be repaid when funds are avail¬ 
able.—^Daugherty v. Riley, 34 P.2d 
1005, 1 Cal.2d 298. 

(2) A statute providing merely 
that, until hospital procured con¬ 
templated loan from federal govern¬ 
ment, certain tax revenues thereto¬ 
fore dedicated to hospital by statute 
should be paid to state university 
did not deprive hospital of such 
j revenues for use in repaying loan, 

where it was dear from the statute 
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version of a special fund where such diversion I 
would conflict with a provision of the constitution I 
controlling such fund,^® or would impair the ob¬ 
ligation of a contract27 or constitute a breach of 
trust,28 although a surplus in a trust fund may be 
diverted therefrom.^® The mere refusal of the 
disbursing officer to apply a particular fund to the 
purpose for which it was appropriated does not con¬ 
stitute a misappropriation of the fund.80 

§ 159. Accounting and Settlement 

Officers receiving and disbursing state funds must 
keep accounts and make reports as required by law. 

It is the duty of officers receiving and disburs¬ 
ing moneys of the state to keep accounts and make 
reports as provided by law.8i The settlement of 
accounts between a state and its officers is gov¬ 
erned in general by the rules affecting accounts be¬ 
tween individuals,®2 subject to any constitutional or 
statutory provisions on the subject.®® Records of 
accounts of state officers ordinarily have no judi¬ 
cial character, but are mere books of entries of 
one party to an account, and open to correctioo,®^ 
and, similarly, an order by the state auditor au¬ 
thorizing the treasurer to receive a specified sum 


I of money is not evidence of the amount properly 
I receivable and raises no presumption that the 
amount received is correct;®® but a settlement of 
accounts by the state through its authorized offi¬ 
cers is binding on the state in the absence of fraud 
or mistake.®® A settlement with an officer as to the 
principal of a fund in his custody, however, does 
not preclude or estop the state from recovering in¬ 
terest from the officer.®^ Equity has jurisdiction 
to compel an officer to account,®® and it seems that 
an account may be corrected in equity at the suit 
of the state for a mistake.®® 

Audit of accounts. The purpose of a statute au¬ 
thorizing a periodic examination of the accounts 
of a state officer is merely to determine the ac¬ 
curacy of his accounts and the auditor or exam¬ 
iner has no authority to pass on the validity of any 
charge or expenditure or adjudicate any question 
of fact or law.^i 

Annual statement. Constitutional provisions re¬ 
quiring that an accurate and itemized statement of 
receipts and expenditures of public moneys shall 
be published annually in such form as the legislature 
shall provide are mandatory.^® 


that on proourlng the loan the dedi¬ 
cation would Immediately revert to 
the hospital.—State ex rel. Porterie 
V. Charity Hospital of Louisiana at 
New Orleans, 161 So. 606, 182 La. 
268. 

'Where previously diverted 

Act purporting* to transfer to gen¬ 
eral revenue fund all funds of board 
of barber examiners In state treas¬ 
ury did not transfer surplus of board 
for prior years, in view of an earlier 
statutory provision allotting sur^ 
pluses to public school fund, regard¬ 
less of whether records credited pub¬ 
lic school fund therewith.—State ex 
rel. Davis v. Smith, 75 S.W.2d 828, 
335 Mo. 1069. 

26. Ala—^Hall v. Blan, 148 So. 601, 
227 Ala 64. 

N.D.—Brye v. Dale, 250 N.W. 99, 64 
N.D. 41. 

59 C.J. p 233 note 50. 

Soan of ftiads held unoonstltatlonal 
diversion 

N.D.—^Brye v. Dale, supra 

Fonds created by oonstitotion or by 
statute 

(1) A constitutional provision de¬ 
nying to legislature power to bor¬ 
row or divert from its purpose any 
special fund that may or ought to 
come into the treasury applies only 
to special funds created by the con¬ 
stitution and not to special funds 
created by statute, so that special 


funds created by statute arising out 
of taxes which could have been paid 
into general revenue fund in first in¬ 
stance are not special funds within 
mecmlng of provision.—Gulf Ins. Co. 
v. James, 185 S.W.2d 966, 143 Tex. 
424—^Brazos River Conservation and 
Reclamation Dist. v. McCraw, 91 S. 
W.2d 665, 126 Tex, 506—James v. 
Joseph, Civ.App., 179 S.W.2d 411, re¬ 
versed on other grounds 185 S.W.2d 
974, 148 Tex. 440. 

<2) Statute allocating to river 
conservation and reclamation dis¬ 
trict for twenty years state ad va¬ 
lorem taxes from counties affected 
by periodic overflows of river was 
not unconstitutional diversion of 
special fund from state treasury.— 
Brazos River Conservation and Re¬ 
clamation Dist. V. McCraw, supra 

27- U.S.—^Hubbell v. Leonard, D.C. 
Ark., 6 F.Supp. 145. 

59 C.J. p 234 note 51. 

28- R.L—In re State House Fund, 
S3 A. 870, 19 R.L 393. 

59 C.J. p 234 note 52. 

29- Mo.—State v. Hackmann, 205 S. 
W. 161, 275 Mo. 636. 

59 C.J. p 234 note 53. 

30. Mich.—^Ryerson ▼* Utley, 16 
Mich. 269. 

31- Tex.—^Madden v. Hardy. 50 S.W. 

926, 92 Tex. 613. 

59 C.J. p 234 note 55. 
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32. Ark.—State v. Churchill, 8 S.W. 
852, 380, 48 Ark. 426. 

Va—Wilson v. Burfoot, 2 Gratt 184,. 
43 Ta 134. 

33. Cal.—^People v. Melone, 15 P. 
294, 73 Cal. 574. 

59 C.J. p 234 note 57- 
Pisoal year basis 

“Fiscal year“ as deflned by consti¬ 
tution is the accounting unit in state 
fi n a n ces.—^Rountree v. Phelps, 197 
P.2d 973, 200 Okl. 628. 

34. Pa—^Toung v. Commonwealth, 
28 Pa 501. 

35- Ill.—^People v. Small, 160 N.B. 
435, 319 Ill. 437. 

36. Tenn.—State v. Allen, CbJiipp., 
46 S.W. 303. 

59 C.J. p 234 note 60. 

37- Ohio.—State v. McIEinnon, 83 
Ohio Clr.Ct. 163, 15 Ohio Cir.Ct, 
N.S., 1, affirmed 102 N.B. 1127, 87 
Ohio St 474. 

38. ni.—People V. Small, 150 N.EL 
435, 319 Ill. 437. 

59 C.J. p 234 note 62. 

39. Ky.—Commonwealth v, Webb, 
42 S.W. 737, 19 Ky.L. 944. 

40. Ind.—State v. Clamme, 134 N.B. 
676, 80 Ind.App. 147. 

41. Ind.—State v. Clamme, supra 

42. S.D.—State v. South Dakota 
Rural Credits Board, 189 N.W. 704,. 
45 S.D. 619. 
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§ 160. Necessity 

Under provisions contained In the constitutions of 
many states, no money may be paid or drawn from the 
state treasury Or warrant drawn therefor except In 
pursuance of specific appropriations made by law. 

Under provisions contained in the constitutions 
of many states no money may be paid or drawn 
from the state treasury or warrant drawn therefor 
except in pursuance of specific appropriations made 
by law.^® The object of such a provision is to 
prevent the expenditure of the people’s funds with¬ 
out their own consent, expressed either by them¬ 


selves in the state constitution or by their repre- 
resentatives in legislative acts.'*^ Under such a 
provision the existence of the required appropriation 
is a condition to enforcement of claims against, 
and of obligations of, the state, ^5 but it has been 
held that the payment of a necessary governmental 
expense incurred under express legislative author¬ 
ity may be compelled, even though the appropria¬ 
tion therefor has been exhausted Where, how¬ 
ever, the constitution, after laying down the gen¬ 
eral requirement, makes an exception of a particu¬ 
lar class of claims or payments, no appropriation is 


43. Arlz.— t. Frohmlller, 188 
P.2d 457, 66 Arlz. 339—^McDougall 
V. Frohmlller, 160 P.2d 89, 61 Arlz. 
395 —O’Neil v. Goldenetz, 85 P.2d 
706, 63 Arlz. 61—Webb v. Froh- 
miller, 79 P.2d 610, 62 Arlz. 128— 
Proctor V. Hunt, 29 P.2d 1068, 43 
Arlz. 198. 

Ark.—^Director of Bureau of Legls- 
latlve Research v. Mackrell, 204 
S.W.2d 893, 212 Ark. 40. 

Fla.—^In re Advisory Opinion to the 
Governor, 65 So.2d 99—State ex 
rel. Kurz v. Lee, 163 So. 869, 121 
Fla. 360. 

Ga.—^Maynard v. Thrasher, 48 S.E.2d 
471, 77 Ga.App. 316. 

La.—Peck V. City of New Orleans, 

5 So.2d 508, 199 La. 76. 

Mtuss.—In re Opinion of the Justices, 
15 N.E.2d 813, 300 Mass. 680. 

Mo.—^Nacy v. Le Page, 111 S.W.2d 
26, 341 Mo. 1039, 114 A.L.R. 269. 
N.D.—Campbell v. Towner County, 3 
N.W.2d 822, 71 N.D. 616. 

S.D.—Corpus Juris cited In State ex 
rel. MiUs v. Wilder, 42 N.W.2d 891, 
895. 

Wyo.—Corpus Juris dted In Mac- 
Dougall V. Board of Liand Com’rs 
of Wyoming, 49 P.2d 663, 666, 48 
Wyo. 493. 

69 C.J. p 235 note 77. 

Power and duty to issue warrants 
generally see infra S 169. 
Constitutional provision he l d ninnfl a» 
tory 

Ark.—^Arkansas Game and Fish Com¬ 
mission V. Page, 94 S.W.2d 107, 
192 Ark. 732. 

Wyo.—^MacDougall v. Board of Land 
Com’rs of Wyoming, 49 P.2d 663, 
48 Wyo. 493. 

Manner provided by law 

Constitutional provision that no 
money shall be paid out of state 
treasury, except in manner provided 
by law, means that no money can be 
paid out of state treasury unless leg¬ 
islature has made a valid appropriar 
tion for such purpose and funds are 
available for payment of specific 
claim.—Cockrill v. Jordan, 235 P.2d 
1009, 72 Ariz. 318. 

81 C.J.S.—76 


There must he appropriation or 
eauivalent direction for payment by 
the legislature.—State v. Blimball, 
77 A.2d 116, 96 N.H. 377. 
investment of funds 

The state treasurer cannot with¬ 
out legislative sanction invest funds 
in federal securities redeemable at 
par with accrued interest, in view of 
constitutional provision that no 
money shall be paid out of the treas¬ 
ury except on appropriations made 
by law.—^In re Opinion of the Jus¬ 
tices. 16 So.2d 41, 244 Ala. 632. 

Statute hold not to violate oonstitn. 
tioual provision 

Ala.—In re Opinion of the Justices, 
41 So.2d 761, 262 Ala. 466. 

44. Arlz.—Crane v. Frohmlller, 45 
P.2d 965, 46 Ariz. 490. 

Ark.—^Director of Bureau of Legisla¬ 
tive Research v. Mackrell, 204 S. 
W.2d 893, 212 Ark. 40. 

69 C.J. p. 236 note 78. 

Other statements of purpose 

(1) Constitutional provision gov¬ 
erning making of appropriations is 
designed to insure legislative con¬ 
trol of public purse. 

N.M.—Gamble v. Velarde, 13 P.2d 
659, 36 N.M. 262. 

Wash.—State ex rel. Decker v. Telle, 
71 P.2d 379, 191 Wash. 397. 

(2) The constitutional provision 
that no money shall be drawn out of 
state treasury unless first appropriat¬ 
ed by act of legislature is intended 
to secure regularity, punctuality, 
and fidelity in the disbursement of 
public moneys.—^Button’s Estate v. 
Anderson, 28 A.2d 404, 112 Vt. 631, 
143 A.L.R. 196—State Highway 
Board v. Gates, 1 A.2d 825, 110 Vt. 
67. 

(8) The purpose and effect of the 
section of the constitution providing 
that no moneys shall ever be paid 
out of the state treasury, or any of 
its funds, or any of the funds under 
its management, except in pursuance 
of an appropriation by law, are to 
prevent expenditures of public funds 
at the will of those who have them 
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in charge, without legislative di¬ 
rection. — Mason-Walsh-Atkinson- 
Kier Co. v. Department of Labor and 
Industries, 106 P.2d 832, 5 Wash.2d 
508—State ex rel. Peel v. Clausen, 
162 P. 1, 94 Wash. 166. 

45. Ala.—Hall v. Blan, 148 So. 601, 
227 Ala. 64. 

Ariz.—Eide v. Frohmlller, 216 P.2d 
726, 70 Ariz. 128—Kerby v. Griffin. 
62 P.2d 1131, 48 Arlz. 434—Sims 
Printing Co. v. Frohmlller, 68 P.2d 
618, 47 Ariz. 661—Crane v. Froh¬ 
mlller, 46 P.2d 966, 46 Ariz. 490. 
Cal.—^Raymond v. Christian, 74 P.2d 
636, 24 Cal.App.2d 92. 

Ill.—^Krebs v. Thompson, 66 N.B.2d 
761, 387 Ill. 471—Adams v. Nudel- 
man, 30 N.B.2d 742, 375 Ill. 217. 

69 C.J. p 236 note 79. 

Valid claim 

State disbursing officers may not 
pay valid claims which state is mor¬ 
ally bound to pay, in absence of ap¬ 
propriation therefor.—Crane v. EVoh- 
miller, 46 P.2d 965, 45 Ariz. 490. 
Payments in excess of appropriation 
Where payments for work done on 
property of state exceeded appro¬ 
priations by legislature, state was 
under no liability for excess pay¬ 
ments and could not have been sued. 
—State V. Kimball, 77 A.2d 116, 96 
N.H. 377. 

Compensation out of recovery 
Contract, whereby land commis¬ 
sioners hired auditing company to 
investigate debts due state for spe¬ 
cified percentage of amount recov¬ 
ered, was invalid in entirety because 
it made unlawful appropriation of 
funds of state, since constitution re¬ 
quired money collected under con¬ 
tract to be paid into state treasury 
and precluded it from being paid out 
except pursuant to legislative appro¬ 
priation and warrant duly issued.— 
MacDougall v. Board of Land Com’rs 
of Wyoming, 49 P.2d 663, 48 Wyo. 
493. 

46. Ky.—Talbott v. Burke, 162 S.W. 
2d 586, 287 Ky. 187. 
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Jiecessar}” where claims or payments of the designat¬ 
ed class are involved.^'^ The usage of paying money 
in the absence of an appropriation cannot make an 
appropriation for future payment‘^8 

Where the state constitution is silent, special ap¬ 
propriations are not necessary for the disbursement 
of funds of the state,and the authorizing of an 
expenditure is in itself an appropriation of money 
for its payment in the absence of any special ap¬ 
propriation.® o Even though a general statute exists 
requiring special appropriations to be made by the 
legislature, and providing penalties for payments 
by state officials save as they may be authorized 
to make them by appropriations, such a statute 
does not operate to compel future legislatures to 
make appropriations and its prohibitions and 
penalties directed against state officers for unau¬ 
thorized payment are to be limited to periods when 
special appropriations have been made pursuant 
to its terms and are suspended at times as to which 
the legislature has made no such provisions.s^ 
As to such latter times, administrative officers of 
the state are compellable, by actions properly in¬ 
stituted, to pay valid claims against the state, where 
the expenditure has been authorized, although no 
appropriation therefor has been made.^® 

On the other hand, it has been held that a gen¬ 
eral statute providing that no judgment or decree 


against the state shall be paid without a special ap¬ 
propriation by law necessitates the existence of such 
appropriations, in order that a statute creating such 
claims may g^ve to those vested with them any 
available right on such claims.®^ It has been held 
that, even in the absence of any specific requirement 
of appropriations by law in the state constitution, 
a legislative appropriation is necessary, at least 
where the state constitution regulates in detail the 
manner of making appropriations and establishes 
a complete system with respect thereto.®® In gen¬ 
eral, any requirement of specific appropriation 
which is statutory rather than constitutional in char¬ 
acter may be altered, repealed, or disregarded by 
subsequent legislation constitutionally enacted.®® 

Appropriations by constitution. Appropriations 
may be made by the constitution,®7 but constitution¬ 
al provisions are not to be construed as themselves 
making appropriations unless they are clearly so in¬ 
tended.®® Self-executing provisions of the con¬ 
stitution specifically appropriating particular funds 
or sums for designated purposes exempt the matters 
therein dealt with from the necessity of legislative 
appropriation established by other provisions of the 
constitution, and the constitutional provisions are 
themselves a sufficient appropriation for the pur¬ 
poses and to the extent comprised within their 
terms;®® and no legislation may be enacted which 


47. N-D.—State ex irel. Syvertson v. 
Jones, 23 N-W.2d 54, 74 KD. 465— 
King V. Barker, 299 N.W. 247, 71 
X.D. 125—Department of State 
Highways v. Baker, 290 H.W. 257, 
69 N.D. 702, 129 A.L.R. 925. 

59 C.J. p 237 note 80. 

48. Ind.—^Ristine v. State, 20 Ind. 
328. 

Kan.—State v. Stover, 27 P. 850, 47 
Kan. 119. 

59 C.J. p 238 note 86. 

49. Conn.—State v. Staub, 23 A. 924, 
61 Conn. 553. 

50. Conn.—State v. Staub^ supra. 

51. Conn.—State v. Staub, supra. 

52. Conn.—State v. Staub, supra. 

59 C.J. p 239 note 72. 

53. Conn.—State v. Staub, supra. 

54. Va.—Smith v. Virginia State 
Highway Commission, 109 S.E. 212, 
131 Va. 571. 

59 C.J. p 253 note 97. 

55. Miss.—Colbert v. State, 89 So. 
65, 86 Miss. 769. 

59 C.J. p 236 note 74. 

56. Ariz.—^Hunt v. Callaghaji, 257 
P. ,648, 32 Ariz. 235. 

Mo.—^tate ex rel. Averill v. Smith, 
175 S.W.2d 831, 362 Mo. 23. 

Budget act governs state depart¬ 
ments which are functioning under 


appropriations already made and has 
no application to the newly created 
board so as to prevent payment of 
claims lawfully Incurred by the 
board prior to the time appropria¬ 
tion could be made under the budget 
act.—State ex rel. Averill v. Smith, 
supra. 

ProhibitioxL of debts 

The constitutional provision pro¬ 
hibiting the general assembly from 
authorizing the contracting of any 
debt on behalf of the state or to 
issue bonds or other evidences of 
indebtedness has no application to 
salary claim of the secretary of a 
state board, or to claim for type- 
\vriter purchased by the board be¬ 
fore appropriations therefor had 
been made.—State ex rel. Averill v. 
Smith, supra. 

57- Ariz.—Crozier v. Frohmiller, 179 
P.2d 445, 65 Ariz. 296. 

Md.—^Dorsey v. Petrott, 13 A.2d 630, 
178 Md. 230. 

Mich.—Civil Service Commission of 
Michigan v. Auditor General, 5 
N.W.2d 636, 302 Mich. 673. 

N.D.—^Pord Motor Co. v. Baker, 800 
N.W. -435, 71 N.D. 298—Danger v. 
State, 284 N.W. 238, 69 N.D. 129. 

58. N.D.—Corpus Juris quoted in 
Ford Motor Co. v. Baker, 300 N.W. 
435, 438, 71 N.D. 298—Corpus Juris 
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quoted in Danger v. State, 284 N. 
W. 238, 254, 69 N.D. 129. 

S.D.—Corpus Juris dted in State v. 

Wilder, 42 N.W.2d 891, 896. 

59 C.J. p 237 note 81. 

Test in determining whether ap¬ 
propriation of state money has been 
made is whether people have ex¬ 
pressed intention that money be 
paid.—Wlndes v. Frohmiller, 3 P.2d 
275, 38 Ariz. 667. 

Provisions held to require lAgigifl- 
tive appropriations 
Mich.—Civil Service Commission v. 
Department of Administration of 
State, 37 N.W.2d 682, 324 Mich. 
714—Civil Service Commission of 
Michigan v. Auditor (General, 6 N. 
W.2d 636, 802 Mich. 678. 

Provision constened 
Mich.—Civil Service Commission v. 
Department of Administration of 
State, 37 N.W.2d 682, 824 Mich. 

59. Ariz.—Crozier v. Frohmiller, 179 
P.2d 445, 65 Ariz. 296. 

Colo.—Johnson v. McDonald, 49 P.2d 
1017, 97 Colo. 324. 

N.D.—Corpus Juris quoted in Ford 
Motor Co. V. Baker, 300 N.W. 435, 
438, 71 N.D. 298—Corpus Juris 
quoted in Danger v. State, 284 N. 
W. 238, 254, 69 N.D. 129. 

59 C.J. p 287 note 82. 
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will impair the operation of a constitutional appro- 
priation.60 Such constitutional appropriations may, 
however, be supplemented by others made by the 
legislature,^^ and any supplementary appropriations 
thus made may be dealt with by the legislature in 
the same manner as other appropriations general- 

ly,62 

§ 161. Power of Legislative and Other 
Branches of State Government 

Subject to constitutional restrictions, the legisla¬ 
ture Is suprenne In matters relating to appropriations. 

The power to appropriate the money of the state 
is legislative power,63 and the legislature is supreme 
in matters relating to appropriations as to which 
no constitutional restrictions exist®^ The discre¬ 
tion and control of the legislature over appropria¬ 
tions cannot be limited or destroyed by the acts of 
preceding legislatures.®® Constitutional provisions 
requiring the existence of appropriations made by 


law secure to the legislature this exclusive power 
of deciding how, when, and for what purposes the 
public funds shall be applied in carrying on the gov¬ 
ernment,®® and are conservative, not restrictive or 
prohibitory of the legislative power over the public 
revenue.®*^ The policy of making appropriations of 
a particular kind, not repugnant to the constitution, 
is exclusively a question for the legislature,®® and 
whether or not an appropriation should be made 
is a legislative question over which the courts have 
no supervision or control.®® Where, by the consti¬ 
tution, a specified agency is given the power of dis¬ 
bursement with respect to funds for a specified pur¬ 
pose, the legislative power is restricted to appro¬ 
priations to the use of the agency and it cannot it¬ 
self provide for the disbursement of the fund."^® 

In accordance with the rules discussed in Consti¬ 
tutional Law §§ 133, 138, as a general rule, the leg¬ 
islature may not delegate the power of appropria- 
tion.*^! Legislation permitting the governor to ap- 


60. N.D.—Corpus Juris quoted lu 
Ford Motor Co. v. Baker, 300 N.W. 
435, >438, 71 N.D. 298—Corpus Juris 
quoted lu Langer v. State, 284 N. 
W. 238. 254, 69 N.D. 129. 

59 C.J. p 238 note 83. 

61. Ark.—Collins v. Humphrey, 27 
S.W.2d 102, 181 Ark. 609. 

62. Ark.—Collins v. Humphrey, su¬ 
pra. 

63. Fla.—State v. Green, 116 So. 
66, 96 Fla. 117. 

Mass.—^Baker v. Commonwealth, 46 
N.m2d 470, 312 Mass. 490—In re 
Opinion of the Justices, 32 N.!E3.2d 
298, 308 Mass. 601—^In re Opinion 
of the Justices, 19 N.R2d 807, 302 
Mass. 605. 

N.D.—^Ford Motor Co. v. Baker, 300 
N.W. 435, 71 N.D. 298—Danger v. 
State, 284 N.W. 238, 69 N.D. 129. 

Ohio.—State ex rel. Dickman v. De- 
fenbacher, 88 N.E.2d 65, 85 Ohio 
App. 398, appeal dismissed 86 N.E. 
2d 6, 151 Ohio St 391. 

64. Ariz.—State ex rel. Conway v. 
Hunt 127 P.2d 130, 69 Ariz. 312— 
Crane v. Prohmiller, 46 P.2d 955, 
45 Ariz. 490. 

Ark.—^Director of Bureau of Legis¬ 
lative Research v. Mackrell, 204 
S.W.2d 893, 212 Ark. 40. 

Idaho.—^Robison v. Enklng, 69 P.2d 
603, 58 Idaho 24. 

N.Y.—^People v. Tremaine, 2 N.E.2d 
891, 281 N.Y. 1. 

Ohio.—State ex rel. Dickman v. De- 
fenbacher, 88 N.E.2d 65, 85 Ohio 
App. 398, appeal dismissed 86 N.E. 
2d 5, 151 Ohio St 391. 

S.C.—Clarke v. South Carolina Pub¬ 
lic Service Authority, 181 S.B. 481, 
177 S.C. 427—State v. Moorer, 160 
S.E. 269, 152 S.C. 456, appeal dis¬ 
missed and certiorari denied John¬ 


son V. State Highways Commis¬ 
sion of South Carolina, 50 S.Ct. 
238, 281 TJ.S. 691, 74 L.Ed. 1120. 
Utah.—Corpus Juris cited lu Chez ex 
rel. Weber College v. Utah State 
Bldg. Commission, 74 P.2d 687, 
690, 93 Utah 638. 

59 C.J. p 238 note 87, p 252 note 87. 
Plenary power of legislature over 
administration of state finances 
generally see supra S 132. 

Federal fuuds 

Utah.—Chez ex rel. Weber College v. 
Utah State Bldg. Commission, 74 
P.2d 687, 93 Utah 638. 

The surplus fuuds of the state 
may be appropriated and expended 
by the legislature for any purpose 
it considers fit.—Graham v. Board of 
Examiners of State, 155 P.2d 966, 
116 Mont. 684. 

65. Me.—^In re Opinion of the Jus¬ 
tices, 79 A.2d 753. 

Mass.—^In re Opinion of the Justices, 
19 N.E.2d 807, 302 Mass. 605. 

59 C.J. p 240 note 96. 

Coutract 

Where the state office building 
authority was created by statute to 
erect an office building which the 
state was to lease but which was in 
effect a contract of purchase, pas¬ 
sage of a resolve by the legislature 
obligating succeeding legislatures to 
the appropriation of revenues in 
furtherance of the contract under 
the statute would be unconstitution¬ 
al.—^In re Opinion of the Justices, 
Me., 79 A.2d 763. 

Bepeal 

As general court generally cannot 
bind its successors, appropriation 
bill passed thereby may be repealed 
by succeeding general court as far 
as it has not been carried out.—^In 
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re Opinion of the Justices, 32 N.E.2d 
298, 308 Mass. 601. 

66- Fla.—State ex rel. Kurz r. Lee, 
163 So. 859, 121 Fla. 3G0. 

59 C.J. p 238 note 88. 

67. La.—Carso v. Board of Liquida¬ 
tion of State Debt, 17 So.2d 368, 
205 La. 368. 

Vt.—City of Montpelier v. Gates, 
170 A, 473, 106 Vt. 116. 

59 C.J. p 238 note 89. 

68. Ind.—Carr v. State, 26 N.E. 778, 
127 Ind. 204, 22 Am.S.R. 624, 11 

j L.R.A. 370. 

59 C.J. p 239 note 90. 

69- Ind.—Carr v. State, supra. 

59 C.J. p 239 note 91. 

Court can require money to be 
paid from state treasury onlj' when 
it has been appropriated by constitu¬ 
tion or statute.—^Argent Lumber Co. 
V. Query, 182 S.E. 93, 178 S.C. 1. 

70. Ark.—^Arkansas Game and Pish 
Commission v. Edgmon, 235 S.W. 
2d 554, 218 Ark. 207. 

71- Ariz.—Crane v. Prohmiller, 45 
P.2d 955, 45 Ariz. 490. 

La.—Carso v. Board of Liquidation 
of State Debt, 17 So.2d 358, 205 
La 368. 

Mass.—^In re Opinion of the Justices, 
19 N.E.2d 807, 302 Mass. 605. 
Okl.—Wells V. Childers, 165 P.2d 371, 
196 Okl. 363. 

Wis.—State ex rel. Zimmerman v. 
Dammann, 283 N.W. 52, 229 Wis. 
570. 

69 C.J. p 242 note 12 [a]. 

Statute providing for revolving 
ftmd for payment of specified ex¬ 
penses is not Invalid since the ap¬ 
propriation is made by the legisla¬ 
ture and only disbursements are 
made by the delegated body.—Sup- 
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propriate money is repugnant to a constitutional re¬ 
quirement of appropriations made by law, and, 
hence, is void ,^2 but it has been held that the leg¬ 
islature may appropriate a sum and give the gov¬ 
ernor power and discretion to reduce, transfer, or 
eliminate items or parts thereof,and an appropri¬ 
ation of a sum to be allocated among the various 
departments of government by a named official has 
been held valid.^^ The validity of statutes appropri¬ 
ating funds for emergencies, unforeseen condi¬ 
tions, or to take care of miscellaneous items with 
power to the governor or other executive officer 
to allocate the funds has been upheld.^® The leg¬ 
islature may authorize an executive agency to allo¬ 
cate or expend funds for specified purposes in ac¬ 
cordance with a standard established by the legis¬ 
lature,^® and a statute appropriating to a named 
fund any surplus which a specified official deter¬ 
mines exists in the funds of any state agency has 
been held valid.^^ 

The executive branch is not invested, in the ab¬ 
sence of statutory or constitutional authorization, 
with the right to make or alter appropriations,^® 
or to exceed the limits of those made by the leg¬ 
islature;^® and, even when authorization exists, 
the executive is strictly confined, in the exercise of 
such power, to the authority given.®® 


Budget system. Some constitutions provide for 
a budget system, under which the governor prepares 
a budget and the legislature is to some degree lim¬ 
ited in its appropriations by the budgetThus it 
may be provided that appropriation bills shall orig¬ 
inate with the governor,®® and the legislature may 
be restricted to reducing, striking out, or adding 
items to the appropriation bill submitted by the 
governor.®® It has been held that under sudh a 
restriction the legislature does not have power 
to substitute an item; it cannot strike out an item 
and add it in a different form,®^ but the contrary 
has also been held.®® Inasmuch as the purpose of 
a constitutional requirement that neither house of 
the legislature shall consider other appropriations 
until the budget bill has been acted on by both 
houses is to prevent submission of another appro¬ 
priation bill to a vote before final action on the 
budget bill,®® the fact that an appropriation act 
is read as a bill and referred to the finance commit¬ 
tee of the particular house before final action on 
the budget bill does not affect the constitutionality 
of the act®7 

§ 162. Money or Funds Requiring Appropri¬ 
ations or Subject to Provisions Re¬ 
garding Appropriation 

General funds, available for general state purposes, 


pi&er V. Enklngr, 91 P.2d 362, 60 Idar 
ho 292. 

72. Pa.—^Hollingrer v. Kingr. 127 A. 
462. 282 Pa. 167. 

73- Utah.—Chez ex rel. Weber Col¬ 
lege V. Utah State Bldg:. Commis¬ 
sion. 74 P.2d 687, 93 Utah 638. 

74. Vt.—State Higrhway Board v. 
Gates. 1 A.2d 825. 110 Vt 67. 

The word "appropriate,” as used 

in act authorizing emergency board 
to appropriate moneys to any state 
department as the board may deem 
necessary for state’s welfare, means 
to assign to a special purpose, to set 
apart—State Highway Board v. 
Gates, supra. 

The phrase view of the present 
emergency,” preceding the statutory 
authorization of the emergency board 
to appropriate moneys for any state 
department as the board may deem 
necessary for welfare of the state, is 
merely an expression in the nature of 
a preamble to what follows, and does 
not qualify the board’s authorization. 
—State BQghway Board v. Gates, su¬ 
pra. 

75. CaL—^Raymond v. Christian, 74 
P.2d 536. 24 CalJ^pp.2d 92. 

Ky.—Commonwealth ex rel. Meredith 
V. Johnson, 166 S.W.2d 409, 292 Ky. 
288. 

Mass.—^In re Opinion of the Justices, 
19 NJE.2d 807, 302 Mass. 605. 


Okl.—Wells V. Childers, 166 P.2d 868. 
196 Okl. 339. 

59 C.J. p 242 note 12 [a] (4). 

76- Okl.—^Black v. Oklahoma Fund¬ 
ing Bond Commission, 140 P.2d 740, 
193 Okl. 1. 

59 C.J. p 242 note 12 [a] (8). (5). 

77- Pla.—State ex rel. Caldwell v. 
Lee. 27 eo.2d 84, 167 FUu 773. 

78- Neb.—State v. Moore. 69 N.W. 
766, 40 Neb. 854. 

59 C.J. p 239 note 92. 

79. Wls.—Clas V. State. 220 N.W. 
185, 196 Wis. 430. 

sa Mont.—State v. Eridoson. 244 P. 

287, 76 Mont. 429. 

59 C.J. p 239 note 94. 

81- N.T.—Bums v. Weber, IS N.T.S. 
2d 760, 171 Mlsc. 808. 

The power of the director of the 
budget Is to assist governor In his 
duties under the constitution and 
laws of the state with respect to the 
formulation of the budget, but the 
constitutional responsibility for the 
submission of the budget to the leg¬ 
islature is with the governor and not 
with the director of the budget.— 
Bums V. Weber, supra. 

Duty of departmexLt head 
The constitutional duty of the com¬ 
missioner of the department of taxar 
tion and finance and also the limita¬ 
tion of his power in respect to state 
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budget Is to submit to the governor 
itemized estimates of appropriations 
to meet the financial needs of the de¬ 
partment of taxation and finance, in¬ 
cluding a statement In detail of all 
moneys for which any general or 
special appropriation is desired at the 
ensuing session of the legislature, 
classified according to relative im¬ 
portance and in such form and with 
such explanation as the governor 
may reaulre.—^Bums v. Weber, supra. 
88. N.T.—^People v. Tremaine, 21 N. 
B.2d 891, 281 N.T. 1. 

83. Mass.—^In re Opinion of the Jus¬ 
tices. 2 N.E.2d 789, 294 Mass. 616. 

N.T.—^People v. Tremaine, 21 N.B.2d 
891, 281 N.T. 1. 

"Items” 

Under constitutional provision that 
legislature may not alter an appro¬ 
priations bill submitted by the gov¬ 
ernor except to strike out or reduce 
items therein, the word “items" re¬ 
fers not to items in the budget, but 
to items In the governor’s appropria¬ 
tions bilL—^People v. Tremaine^ su¬ 
pra. 

84. N.T.—People V. Tremaine, supra. 

85. Mass.—^In re Opinion of the Jus¬ 
tices. 2 NJB.2d 789, 294 Mass. 616. 

86. Md.—Blckel v. Nice, 192 A. 777, 
178 Md. 1. 

87. Md.—^Bickal v- Nice, supra. 
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Which are deposited In the state treasury, are subject 
-to constitutional requirements as to appropriations with 
respect to their disbursement; but It Is generally held 
that special funds devoted to special purposes are not 
.-subject to such provisions. 

In a general sense, and subject to the qualifica- 
'tions and exceptions hereinafter discussed, all funds 
required by statute to be paid into the state treasury 
.are within the constitutional provisions relating to 
.appropriations,®* and revenues assessed and in proc¬ 
ess of collection have been stated to be funds in the 
state treasury with respect to the applicability there- 
-to of constitutional provisions as to appropria¬ 
tions;*® but constitutional provisions as to appro¬ 
priations are not limited to such funds as are raised 
'by taxation.®® General funds, available for general 
state purposes, which are deposited in the state 
'treasury, are subject to constitutional requirements 
-as to appropriations with respect to their disburse¬ 


ment,®^ and this is true regardless of the source 
from which such funds are derived.®^ It has been 
held that money erroneously or illegally paid into 
the general fund may not be refunded without an 
appropriation;®* but it has also been held that the 
constitutional requirement of an appropriation ap¬ 
plies only where the state has botii the legal and 
equitable right to the money involved,®^ and that, 
where money not belonging to the state is paid into 
the state treasury, and such payment does not vest 
the state with tide to or the right to custody of the 
money, payment thereof to the true owners may 
be compelled, although the money has been deposited 
in the state’s general fund and there is no legislative 
appropriation.®® 

While there is some authority holding that con¬ 
stitutional provisions as to appropriations apply to 
special funds,®* or that, where the proper admin- 


.88. N.D.—state ex rel. Strutz v. Nel¬ 
son. 7 N.W.2d 736, 72 N.D. 402. 

59 C.J. p 240 note 97. 

“Pablio money’* means public mon¬ 
eys of the state, as contradistin¬ 
guished from public revenues levied 
for local purposes by towns, cities, 
-and villages under state authority, or 
moneys which, by a long course of 
legislation, as in the c.ase of excise 
moneys, have been treated as stand¬ 
ing in the same situation.—^People v. 
Murray, 44 N.E. 146, 149 N.Y. 367, 
377, 32 L.II.A. 344. 
xrneafned insurance premluins 

Constitutional provision that state 
board was without authority to draw 
money from treasury except in pur¬ 
suance of specific appropriations did 
not invalidate contract of board with 
insurance company whereby unearned 
premiums from reinsurance were re¬ 
tained by insurance company for ap¬ 
plication on other insurance policies, 
since unearned premiums were not in 
-state treasury.—^Fitzpatrick v. State 
Board of Examiners of Montana, 70 
P.2d 285, 105 Mont 234. 

r89. N.D.—State ex rel. Strutz v. Nel¬ 
son, 7 N.W.2d 735, 72 N.D. 402. 

59 C.J. p 241 note 2. 

TThcoUected taxes due state are 
public moneys which cannot be dls- 
'bursed except pursuant to appropria¬ 
tion and on warrant drawn on state 
'treasurer.—State *x rel. Strutz v. 
Nelson, supra—Campbell v. Towner 
■County, 3 N.W.2d 822, 71 N.D. 616. 

Statute providing for credit against 
"Unpaid taxes was Invalid as violat¬ 
ing constitutional provision that 
'money could be disbursed only pur¬ 
suant to a legislative appropriation. 
—Campbell v. Towner County, supra. 

t90. S.D.—State ex rel. Jensen v. Kel¬ 
ly, 274 N.W. 319, 66 S.D. 345. 

;59 C.J. p 240 note 98. 


91. Ill.—^People ex rel. City of Chi¬ 
cago V. Barrett, 26 N.E.2d 478, 373 
IIL 393. 

Neb.—^Power Oil Co. v. Cochran, 296 
N.W. 806, 138 Neb. 827. 

N.Y.—^Brooklyn Borough Gas Co. v. 
Bennett, 277 N.Y.S. 203, 164 Misc. 
106. 

General funds generally see supra § 
168. 

BTde held applicable only to general 
fund 

Mont.—State ex rel. State Aeronau¬ 
tics Commission v. Board of Exam¬ 
iners of State, 194 P.2d 633, 121 
Mont 402. 

92. Ill.—^People ex rel. City of Chica¬ 
go V. Barrett 26 N.E.2d 478, 373 
IIL 393. 

Neb.—^Power Oil Co. v. Cochran, 296 
N.W. 806, 138 Neb. 827. 

N.Y.—^Brooklyn Borough Gas Co. v. 
Bennett 277 N.Y.S. 203, 164 Misc. 
106. 

93. Neb.—^Power Oil Co. v. Cochran, 
296 N.W. 805, 138 Neb. 827. 

N.D.—Oesterle v. Lavik, 62 N.W. 2d 
297. 

69 C,J. p 240 note 97 [c]. 

Tax In hands of county treasurer 
Constitutional provision that no 
money shall be drawn from the state 
treasury except pursuant to specific 
appropriation made by law had no 
application to moneys in the hands of 
the county treasurer consisting of in¬ 
heritance taxes paid under mistake 
of fact, which may, therefore, be re¬ 
funded without violating the consti¬ 
tutional provision.—In re Wampler’s 
Estate, Ohio App., 103 N.E.2d 303. 
Befnnd statute contemplating appro¬ 
priations 

Statute providing for refund of 
taxes illegally collected is not uncon¬ 
stitutional as being in contravention 
of constitutional restrictions on wlth- 
I draws! of money from state treasury 
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except in accordance with appropria¬ 
tion made by law where it contem¬ 
plates appropriations to be such by 
legislature for refunds.—^Kleban v. 
Morris, Mo., 247 S.W.2d 832. 

94. Vt.—^Button’s Estate v. Ander¬ 
son, 28 A.2d 404, 112 Vt 531, 143 
A.L.R. 196. 

ISguitable lien 

Where legislature authorized gov¬ 
ernor to execute contract engaging 
attorneys to prosecute state’s claim 
under which attorneys were to re¬ 
ceive a percentage of amount recov¬ 
ered, the constitutional provision pro¬ 
hibiting withdrawal of public money 
without “appropriation” of legisla¬ 
ture did not bar payment of attor¬ 
neys’ claim for fees, as attorneys had 
an equitable lien on fund recovered, 
and payment of the claim was in pur¬ 
suance of law.—^Button’s Estate v. 
Anderson, supra. 

95. Ky.—^Ross v. Gross, 188 S.W.2d 
475, 300 Ky. 337. 

96. Ala.—^In re Opinions of the Jus¬ 
tices, 6 8o.2d 428, 242 Ala. 369. 

Neb.—Bollen v. Price, 261 N.W. 689, 
129 Neb. 342. 

Special funds in general see supra § 
168. 

Highway ftmd 

(1) The constitutional amendment 
relating to appropriation bills was 
not inapplicable to bill appropriating 
designated sum from highway fund 
to be paid to municipalities on the¬ 
ory that payment was not authorized 
from state treasury, since, under 
statutes, money constituting high¬ 
way fund and money derived from 
designated sources for highway fund 
is in and is to be paid into the treas¬ 
ury of the commonwealth, and such 
fund is not owned by any corporate 
body apart from the commonwealth. 
—^In re Opinion of the Justices, 15 N. 
E.2d 813, 800 Mass. 630. 
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istrative officer has received money as the prop¬ 
erty of the state and has covered it into the treas¬ 
ury as such, it is thenceforth state property sub¬ 
ject to such provisions,^ there is other authority 
to the effect that such provisions apply only to 
moneys properly belonging to the state that have 
gone into the treasury subject to appropriation 
and it is generally held that constitutional provisions 
as to appropriations do not apply as to special funds 
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devoted to special purposes,even though the state 
treasurer is the custodian thereof,^ and that the con¬ 
stitutional provisions as to appropriations do not 
apply as to funds which the treasurer holds as 
custodian and not as state treasurer.2 Moreover, 
constitutional provisions which are construed as ap¬ 
plicable only to funds in, or payable to, the state 
treasury have no application to state funds prop¬ 
erly held by other state agencies.^ It has been held 
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(2) The amounts which comprise 
the highway fund, although credited 
on the books of the commonwealth to 
the highway fund, are not charged 
at the time of collection with a trust 
which can be carried out without 
compliance with the provisions of the 
constitutional amendment relating to 
appropriation bills.—^In re Opinion of 
the Justices, 15 N.R2d 813, 300 Mass. 
630. 

97. Neb.—Bollen v. Price, 261 N.W. 
689, 129 Neb. 342. 

59 C.J. p 241 note 1. 

98. N.T.—^People v. Ronner, 77 N.E. 
1061. 185 N.T. 285. 

59 C.J. p 240 note 99. 

99- Kan.—State ex rel. Boynton v. 
Kansas State Highway Commis¬ 
sion. 32 P.2d 493. 139 Kan. 391. 

La.—^Louisiana State Dept, of Agri¬ 
culture V. Sibille, 22 So.2d 202, 207 
La. 877. 

Miss.—^Tatum v. Wheeless, 178 So. 
95, 180 Miss. 800. 

Mont.—State ex rel. Aeronautics 
Commission v. Board of Examiners 
of State, 194 P.2d 633, 121 Mont. 
402—State ex rel. Boorman v. State 
Board of Land Commissioners, 94 
P.2d 201, 109 Mont. 127—State ex 
rel. City of Missoula v. Holmes. 47 
P.2d 624, 100 Mont. 256, 100 A.L.R. 
581—State ex rel. Bonner v. Dixon, 
195 P. 841. 59 Mont. 58. 

Okl.—Application of Oklahoma Turn¬ 
pike Authority, 221 P.2d 795, 203 
Okl. 335. 

Tex.—^Friedman v. American Surety 
Co. of New York, 151 S.W.2d 570. 
137 Tex. 149, answer to certified 
Question conformed to, Civ.App., 
154 S.W.2d 669. 

Wash.—State ex rel. State Em¬ 
ployees* Retirement Board v. Telle, 
201 P.2d 172, 31 Wash.2d 87. 

59 C.J. p 240 note 99. 

Special or tnurt funds 
Mont.—State ex rel. State Aeronau¬ 
tics Commission v. Board of Exam¬ 
iners of State, 194 P.2d 633, 121 
Mont. 402. 

^edal fund of proprietary nature 
Wash.—State ex rel. State Em¬ 
ployees* Retirement Board v. Telle, 
201 P.2d 172, 31 Wash.2d 87. 
Bzpenses of taxpayer’s suit 

(1) Where taxpayer's attorneys 
rendered a valuable service in saving 
taxpayers thousands of dollars which 
were to be or had been paid to mem¬ 


bers of the general assembly from 
travel fund, such attorneys were en¬ 
titled to payment of fees from the 
travel fund in an amount commen¬ 
surate with their achievement, not¬ 
withstanding constitutional provision 
that no payment can be made out of 
the state treasury unless there has 
been a specific appropriation, since 
the travel fund was not money in 
the state treasury.—^Bfa.rbage v. 
Tracy. 28 N.B.2d 520, 64 Ohio App. 
151, appeal dismissed 27 N.E. 2d 141, 
136 Ohio St. 534, motion granted, 
App., 39 N.E.2d 212. 

(2) Expenditures and attorneys’ 
fees incurred by taxpayers whose 
suits in equity to cancel contracts 
for paving of state trunk highways 
resulted in saving money to state 
were payable out of money saved 
without special appropriation, where 
money recovered became part of 
trunk highway fund.—^Regan v. Bab¬ 
cock, 264 N.W. 803, 196 Minn. 243. 

SeitlremezLt oontrlhatLons by state 
employees may be returned or repaid 
to contributing members without spe¬ 
cific legislative appropriation there¬ 
for.—State ex rel. State Employees' 
Retirement Board v. Telle, 201 P.2d 
172, 31 Wash.2d 87. 

Fines and penalties 
Provision of Medical Practice Act 
that all fines Imposed for practice of 
medicine without license shall inure 
to department of registration and 
education is not in violation of con¬ 
stitutional provision that no money 
shall be drawn from treasury except 
pursuant to an appropriation made 
by law.—^People v. Handzik, 102 N. 
E.2d 340, 410 Ill. 295, certiorari de¬ 
nied Handzik v. People of State of 
Illinois ex rel. Dickerson, 72 S.Ct 
760, 343 U.S. 927, 96 L.Ed. 1337. 

1. Kan.—State ex rel. Boynton v. 
Kansas State Highway Commis¬ 
sion, 32 P.2d 493, 139 Kan. 391. 

Tex.—^Friedman v. American Surety 
Co. of New York, 151 S.W.2d 670, 
137 Tex. 149, answer to certified 
question conformed to, Civ.App., 
164 S.W.2d 659. 

Wash.—State ex rel. State Em¬ 
ployees* Retirement Board v. Telle, 
201 P.2d 172, 31 Wash.2d 87. 

2. Fla.—State ex rel. Watson v. 
Caldwell, 23 So.2d 855, 156 Fla. 618, 
opinion supplemented 24 So.2d 797, 
157 Fla. 70. 


Wash.—State ex rel. Washington Toll 
Bridge Authority v. Telle, 82 P.2d 
120, 195 Wash. 636. 

3. Ala—^Department of Industrial 
Relations v. West Boylston Mfg 
Co., 42 So.2d 787, 263 Ala 67. 

Kan.—State ex rel. Fatzer v. Board 
of Regents of State of Kansas, 207 
P.2d 373, 167 Kan. 587. 

Mont.—State ex rel. State Aeronau¬ 
tics Commission v. Board of Exam¬ 
iners of State, 194 P.2d 633, 121 
Mont. 402—State ex rel. Blume v. 
State Board of Education of Mon¬ 
tana 34 P.2d 515, 97 Mont. 371. 

Pa—Commonwealth v. Perkins, 41 
PaDist. & Co. 55, 50 Dauph.Co. 18, 
affirmed 21 A.2d 45, 342 Pa 529, 
affirmed Perkins v. Commonwealth 
of Pennsylvania 02 S.Ct. 484, 814 
U.S. 586, 86 L.Ed. 473. 

The term ’’treasury,” as used in 
constitutional provisions requiring 
appropriations for payments from 
treasury, means the state treasury, 
and provisions refer only to money 
that has reached the state treasury. 
—Gipson V. Ingram, 223 S.W.2d 595, 
216 Ark. 812. 

FruudB not required to be paid into 
treasury 

Constitutional provision prohibit¬ 
ing withdrawing of money from state 
treasury except in pursuance of spe¬ 
cific appropriation was inapplicable 
to public funds not required to be 
paid into treasury, even though funds 
may be paid into treasury to be dis¬ 
bursed under proper directions of 
other officials.—State ex rel. Boyn¬ 
ton V. Kansas State Highway Com¬ 
mission, 32 P.2d 493, 139 Kan. 391. 
Federal funds 

Since federal funds and other mon¬ 
eys for furtherance of aviation de¬ 
rived otherwise than by taxation nev¬ 
er reach the'general fund of the state 
treasury, they require no legislative 
appropriation other than that already 
made by the statute providing that 
aeronautics commission may expend 
federal funds in accordance with fed¬ 
eral laws and the statute creating 
the commission.—State ex rel. State 
Aeronautics Commission v. Board of 
Examiners of State, 194 P.2d 633, 121 
Mont. 402. 

Begulatory taxes or license fees 
Constitutional provision has no ap¬ 
plication to license fees or taxes Im- 
I posed for regulatory purposes as 
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that constitutional provisions as to appropriations 
have no application to disbursements from a fund 
to be created as distinguished from disbursements 
from the general fund or existing funds.^ A statute 
requiring the counties to reimburse the state from 
their revenue for certain expenses does not make 
an appropriation of public moneys, and is not affect¬ 
ed by constitutional provisions regarding appropri¬ 
ations.® 

§ 163. Requisites and Validity 

a. In general 

b. Procedure and passage 

a. In General 

The constitutional restrictions with respect to ap¬ 
propriations are mandatory and the legislative power to 
make appropriations can lawfully be exercised only in the 
manner contemplated by the constitution. 

The constitutional restrictions with respect to ap¬ 
propriations are in the highest degree mandatory® 
and the legislative power to make appropriations 
can lawfully be exercised only in the manner con¬ 
templated by the constitution.*^ A law which does 
not comply with the constitutional provisions is in¬ 
effective as an appropriation.® The constitutional 


validity of an appropriation act is to be presumed 
and the act to be sustained where a reasonable doubt 
exists with respect to constitutionality.® While a 
continued governmental practice, as to the manner 
of making appropriations, over a long period, may 
operate as a practical construction of constitutional 
provisions as to appropriations the meaning of 
which is doubtful, supporting the validity of ap¬ 
propriations thus made,i® if such practice is 
clearly not in conformity with the requirements of 
the constitution, it is insufficient to sustain the va¬ 
lidity of appropriations made in accordance with 
it.ii 

Legislation which is not an appropriation is not 
subject to such constitutional provisions.^® Where 
the constitution does not define an appropriation or 
specify when or how an appropriation by law shall 
be made, these matters are proper subjects for judi¬ 
cial interpretation.!® An appropriation may be lim¬ 
ited or conditional,!^ provided the conditions are 
not such as are forbidden by the constitution.!® 
An appropriation to a corporation described as "now 
in existence” will not fail as made to a nonentity 
where the corporation is in fact in existence on the 
effective date of the statute,!® and an appropriation 


distinguished from property taxes.— 
State ex rel. State Aeronautics Com¬ 
mission V. Board of Examiners of 
State, supra. 

4. Mont.—^Pioneer Motors v. State 
Highway Commission, 166 P.2d 796, 
118 Mont. 333—^Martin v. State 
Highway Commission, 88 P.2d 41, 
107 Mont. 603. 

5. Neb.—State v. Stanton County, 
161 N.W. 264, 100 Neb. 747. 

6. La—Stewart v. Stanley, 5 So.2d 
531, 199 La 146. 

59 C.J. p 241 note 5. 

Absolute or arbitrary power 

Constitutional prohibition against 
the exercise of absolute and arbitrary 
power over the lives, liberty, and 
property of free men has no connec¬ 
tion with appropriations.—Common¬ 
wealth ex rel. Meredith v. Johnson, 
166 •S.W.2d 409, 292 Ky. 288. 

7. Mass.—In re Opinion of the Jus¬ 
tices, 32 N.E.2d 298, 308 Mass. 601 
—^In re Opinion of the Justices, 19 
N.E.2d 807, 302 Mass. 605. 

N.Y.—People v. Tremaine, 21 N.E.2d 
891, 281 N.Y. 1. 

59 C.J. p 241 note 6. 

Appropriation for benefit of legisla¬ 
tors 

Where money is appropriated by 
general assembly for benefit of its 
own members, court must sc^tinize 
the statute with great care in order 
to determine validity of appropria¬ 
tion.—Scroggle V. Bates, 48 S.E.2d 
634, 213 SwC. 14L 


8. Md.—^Dorsey v. Petrott, 18 A.2d 
630, 178 Md. 230. 

9. Kan.—Hicks v. Davis, 154 P. 1030, 
97 Kan. 312, rehearing denied 156 
P. 774, 97 Kan. 662. 

59 C.J. p 242 note 7. 

Appropriation in part for improper 
purpose 

Constitutional provision that no 
money shall be drawn from treasury 
except in pursuance of specific appro¬ 
priation stating purpose thereof and 
maximum amount which might be 
withdrawn was not violated by act 
which formed general plan for ac¬ 
quirement of lands for overall pur¬ 
poses of conservation and which stat¬ 
ed maximum amount, despite fact 
that act also authorized funds to be 
spent in advertising state advantages 
since there was no showing that any 
money had been spent for advertis¬ 
ing.—State Game & Pish Commis¬ 
sion V. Hornaday, 242 S.W.2d 342, 219 
Ark, 184. 

10. Neb.—^In re Opinion of the Judg¬ 
es, 6 Neb. 666. 

69 C.J. p 242 note 9. 

11. Ill.—^Peabody v. Russel, 134 N.E. 
160. 302 Ill. Ill, 20 A.L.R. 972. 

59 C.J. p 242 note 10. 

12. Mont.—Geboski v. Montana 
Armory Board, 103 P.2d 679, 110 
Mont 487. 

The act creating state armory 
board to control armory facilities, 
which directs board to exercise the 
power to rent to the state and re¬ 
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quires rental to be no more than 
amount necessary to retire bonds se¬ 
cured by the property, is not uncon¬ 
stitutional on ground that it provides 
for an appropriation In contravention 
of constitution, since act does not 
bind legislature to make any appro¬ 
priation.—Geboski v. Montana Arm¬ 
ory Board, supra. 

13. Idaho.—^Blaine County Inv. Co. 
V. Gallet, 204 P. 1066, 36 Idaho 102. 

59 C.J. p 242 note 8. 

14. Ala—^In re Opinion of the Jus¬ 
tices, 31 So.2d 658, 249 Ala 389. 

Mass.—^In re Opinion of the Jus¬ 
tices, 2 N.E.2d 789, 294 Mass. 616. 
Mont.--State ex rel. Davidson v. 

Ford, 141 P.2d 373, 116 Mont 165. 
ContingexLt appropriatioii 
Legislature could make items of 
appropriation in institutional appro¬ 
priations bill dependent on event to 
take effect in future, and item appro¬ 
priated was without eflScacy until 
happening of event. Legislature 
could also delegate to executive of¬ 
ficers power to determine happening 
of certain contingency on which ef¬ 
ficacy of item of institutional appro¬ 
priation bill depended.—<State ex rel. 
Murray v. Carter, 30 P.2d 700, 167 
Okl. 473. 

IB. Mich.—Civil Service Commis¬ 
sion of Michigan v. Auditor Gen¬ 
eral, 5 N.W.2d 536, 302 Mich. 673. 
16. Wis.—State ex rel. Disabled 
American Veterans Convention 
Corp. of Green Bay v. Smith, 293 
N.W. 172, 235 Wis. 466. 
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to a school district for certain schools has been 
held valid, although the school district has no legal 
existence.^ ^ 

Provision for payment of appropriation. Unless 
so required by the constitution, it is not necessary 
that the money to be disbursed be in the treas¬ 
ury at the time the appropriation is made.^* How¬ 
ever, by the provisions of some constitutions, the 
general assembly is inhibited from making appro¬ 
priations in time of peace in excess of the total 
tax then provided by law and applicable for such 
appropriation, unless the general assembly shall 


provide for levying a sufficient tax, within con¬ 
stitutional limits, to pay therefor within a prescribed 
period,!9 and, if the general assembly passes acts 
making appropriations in excess of the constitution¬ 
al limits, such acts are void.20 It has been held 
that an appropriation cannot be declared void until 
the end of the fiscal year and after the revenue 
for the year has been exhausted in payment of ap¬ 
propriations ,21 but it has also been held that, if 
the appropriation is invalid at the time it is made^ 
it is not validated by circumstances after its pas¬ 
sage, augmenting the amount of taxes in a manner 


17. Mich.—^Board of Education of 
City of Detroit v. Elliott, 29 N.W. 
2d 902, 319 Mich. 436. 

18. Vt.—City of Montpelier v. Gates, 
170 A. 473, 106 Vt. 116. 

State reveanes may he approxkrlat- 
ed in. anticipation of xec^pt as ef¬ 
fectually as when such revenues are 
physically In state treasury.—^Riley 
V. Johnson, 27 P.2d 760, 219 Cal. 613, 
92 A.L.R. 1292. 

19. Mont.—<Graham v. Board of Ex¬ 
aminers of State, 155 P.2d 956, 116 
Mont 584. 

59 C.J. p 252 note 86. 

Priorities of appropriations when 
revenues insufficient see supra S 
157. 

Oonstrootion of provision 
The duty of the court in the con¬ 
struction of constitutional provisions 
relative to appropriations by leglsla^ 
tlve assembly is to ascertain real in¬ 
tention of framers of the enactment 
—Graham v. Board of Examiners of 
State, supra. 

Creation of debt 

(1) The purpose of constitutional 
provision is to preclude incurring in¬ 
debtedness beyond current means of 
discharging' indebtedness. 

Colo.—^People ex rel. Colorado State 
Hospital V. Armstrong, 90 P.2d 522, 
104 Colo. 238. 

Mont—Graham v. Board of Exam¬ 
iners of State, 155 P.2d 956, 116 
Mont 584. 

(2) Provision Imposes a restraint 
separate and distinct from the con¬ 
stitutional limitation on the creation 
of debts.—Johnson v. McDonald, 49 
P.2d 1017, 97 Colo. 324. 

(3) Creation of indebtedness by ap¬ 
propriation see supra § 150. 

AppxopzlatioiL payable out of snr- 
plns in general fond does not violate 
constitutional provision.—Graham v. 
Board of Examiners of State, 155 P. 
2d 956, 116 Mont 584. 

O-ther revenue 

(1) The words “total tax,” in con¬ 
stitutional provision prohibiting ap¬ 
propriation whereby state's expendi¬ 
tures during any fiscal year shall ex¬ 


ceed total tax then provided for by 
law applicable to such appropriation 
or expenditure, means not only reve¬ 
nue from taxes but all forms of reve¬ 
nue derived by state from any source 
which might be used to defray ex¬ 
pense of state government, including 
any surplus in general fund, and the 
words are not restricted to taxes 
levied and raised during fiscal year 
for which appropriations are made.— 
Graham v. Board of Examiners of 
State, supra. 

(2) Constitutional mandate that 
general assembly should provide by 
law for annual tax sufficient, with 
other resources, to defray estimated 
expenses of state government for 
each fiscal year was contingent on 
estimated expense exceeding other re¬ 
sources which might be derived from 
various sorts of excise taxation.— 
Johnson v. McDonald, 49 P.2d 1017, 
97 Colo. 324. 

Inhibition held based on fiscal year 
Colo.—^People ex reL Colorado State 
Hospital V, Armstrong, 90 P.2d 522, 
104 Colo. 238. 

Bevenues of different fiscal periods 
Under statute allocating percent¬ 
age of proceeds of state income tax 
for certain years to reserve for gen¬ 
eral fund of state, fact that proceeds 
for all such years are allotted to 
same fund does not affect validity of 
the bill on ground that it violates 
constitutional provision prohibiting 
appropriations in excess of total tax 
then provided for, since disbursing 
officers can apply revenues of differ¬ 
ent fiscal periods to appropriations 
therefor.—^People ex rel. Colorado 
State Hospital v. Armstrong, supra. 
Contract 

Act providing for entering into 
contract with federal government 
concerning its advance of money for 
construction and maintenance of 
highways was not inhibited by con¬ 
stitutional provision, since provision 
related merely to raising of revenue 
and not to its disposition after it 
was raised.—Johnson v. McDonald, 49 
P.2d 1017, 97 Colo. 324. 

In Oklahoma 

(1) Under amendment to the con- 
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stitutlon, appropriations must not ex¬ 
ceed estimate of revenues as deter¬ 
mined by state board of eaualization. 
—^Black V. Oklahoma Funding Bond 
Commission, 140 P.2d 740, 193 Okl. 
1 . 

(2) Prior to the constitutional 
amendment, the legislature, in mak¬ 
ing appropriations, was not restricted 
by any constitutional or legislative 
edict to estimate of revenue made by 
tax commission.—^Davis v. Childers, 
74 P.2d 930, 181 OkL 468. 

(3) However, it was indicated that 
there was an implied restriction on 
the amount of appropriations which 
might be made within a given fiscal 
period by the constitutional limita¬ 
tions on taxation.—Graham v. Child¬ 
ers, 241 P. 178, 114 Okl. 38—59 aj. p- 
252 note 93. 

(4) Under this view, however, it 
was held that the question of the 
sufficiency of revenues for appropria¬ 
tions was for the legislature and not 
for the courts insofar as the validity 
of appropriations was concerned.— 
State ex rel. Phillips v. Carter, 99 P. 
2d 1025, 186 Okl. 571—Schmoldt v. 
Bolen, 80 P.2d 609, 183 Okl. 191— 
Davis V. Childers, supra. 

(6) This view was in part based- 
on the fact that the legislature had 
power to levy taxes for any deficien¬ 
cy that might accrue and be within, 
constitutional authority.—^Davls v. 
Childers, supra. 

ao. Colo.—People ex rel. Colorado* 

State Hospital v. Armstrong, 90 P. 

2d 522, 104 Colo. 238. 

59 C.J. p 252 note 88. 

XTo obligation imposed on state 

Where entire revenue of a given 
fiscal year has been exhausted, the 
legislative appropriations for such 
year remaining unpaid, or any unpaid 
portions thereof, are totally void, 
constitute no debt, and impose no ob¬ 
ligation on the people or on any fu¬ 
ture general assembly.—^People ex 
rel. Colorcwio State Hospital v, Arm¬ 
strong, supra. 

21w Colo.—People ex rel. Colorado- 

■State Hospital v. Armstrong, supra.. 
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which could not at that time have been foreseen, 
which are independent of legislative action provid¬ 
ing for revenue.22 xhe legislature must exercise 
its own judgment as to the validity of the appropria¬ 
tion proposed, under this requirement, in the first 
instance, but the legislative action is not conclusive 
and the question of compliance with the requirement 
is a judicial one to be determined by the courts.23 
The executive and administrative officials of the 
state cannot, by any action in recognition of the 
validity of such appropriations, render them valid 
or operative.24 In applying this rule, taxes levied 
for a fiscal year may be treated as revenue for that 
year against which appropriations may be made, al¬ 
though the revenue will not reach the treasury un¬ 
til the next fiscal year,26 and appropriations for the 
current fiscal year may be made out of available 
revenues of past years.2« 


Appropriations for past or future expenditures; 
duration of appropriations. Appropriations for ex¬ 
penditures previously incurred are proper,^^ -but, 
under some constitutional provisions, except in spe¬ 
cial cases, an appropriation of the revenues of one 
fiscal year may not be used to pay the obligations 
of another fiscal year.^S An appropriation may 
be made for expenditures to be authorized thereaft- 
er,29 or to be incurred in a subsequent year,30 and in 
the absence of any constitutional restriction or in¬ 
hibition, an appropriation may be prospective, that 
is, of revenues to accrue in future,2i or may pro¬ 
vide that it shall not become operative until a fu¬ 
ture date.22 

Some constitutions provide that no appropriations 
shall be made or shall continue in force longer than 
for a designated period, 3 3 and, where it is so pro- 


82. Mont.—State v. State Board of 
Examiners, 238 P. 816, 74 Mont. 1. 

69 C.J. p 252 note 89. 

83. Colo.—^In re Appropriations by 
General Assembly, 22 P. 464, 18 
Colo. 816. 

69 C.J. p 252 note 90. 

Ckiiirt prasnmes tliat legislature 
acted in good faith in making appro¬ 
priations and estimating amount of 
anticipated revenue as basis for ap¬ 
propriations, in absence of showing 
to the contrary.—State ex rel. Tipton 
V. Erickson, 19 P.2d 227, 93 Mont 
466. 

84. Colo.—People ex rel. Colorado 
State Hospital v. Armstrong, 90 
P.2d 522, 104 Colo. 288. 

59 C.J. p 252 note 91. 

25. Mont.—State v. Kenney, 26 P. 
883, 10 Mont 488. 

26. Colo.—In re House Resolution 
No. 25, 26 P. 145, 15 Colo. 602. 

27. Mass.—^In re Opinion of the Jus¬ 
tices, 32 N.E.2d 298, 308 Mass. 601. 

Validity of agreement 
Where there is express authority of 
law for making agrreements, state 
may make a valid agreement before 
an appropriation is made to pay what 
Is due thereunder.—State ex rel. 
Armontrout v. Smith, 182 S.W.2d 571, 
858 Mo. 486. 

28. Okl.—^Rountree v. Phelps, 197 
P.2d 973, 200 Okl. 528. 

S.a—Harris v. LesUe, 12 S.E.2d 538, 
195 S.C. 626. 

‘Wsoal year,” as defined by consti¬ 
tution, is the accounting unit in state 
finances, and moneys subject to ap¬ 
propriation consist of current reve¬ 
nue and accumulated surpluses.— 
Rountree v. Phelps, 197 P.2d 973, 200 
Okl. 528. 

Xdability not chargeable to partijon^ 
lar fiscal year 

Liability of state for services ren¬ 


dered by attorney in tax litigratlon 
extending over an eight-year period 
under contract of employment by 
governor making payment of any fee 
for such services dependent upon 
successful conclusion of such litiga¬ 
tion was not an Expenditure or obli¬ 
gation of any one fiscal year and 
hence appropriation for payment of 
claim for such services could proper¬ 
ly be made by legislature in a subse- 
duent fiscal year after successful 
conclusion of the litigation.—John¬ 
ston V. Conner, 236 P.2d 987, 205 Okl. 
266. 

29. Ark.—Clayton v. City of Little 
Rock, 204 S.W.2d 145, 211 Ark. 893. 

30. Mass.—^In re Opinion of the Jus¬ 
tices, 32 N.E.2d 298, 808 Mass. 601. 

Change of fiscal year 
The constitutional amendment re¬ 
specting appropriations by general 
court does not preclude it from mak¬ 
ing appropriations for period beyond 
that covered by original budget on 
supplementary budgets recommended 
by governor or by special appropriar- 
tion bills, and, hence, does not pre¬ 
vent enactment of statute changing 
fiscal year and, fiscal biennium, even 
though six months* period of previ¬ 
ous fiscal year remains to be provid¬ 
ed for outside budget on which gen¬ 
eral appropriation bill Is based; the 
general court has power to make ap¬ 
propriations for transitory period be¬ 
tween termination of present fiscal 
biennium and beginning of new fiscal 
biennium.—^In re Opinion of the Jus¬ 
tices, supra. 

31. Cal.—^Rlley v. Johnson, 68 P.2d 
631, 6 Cal.2d 529. 

69 C.J. p 262 note 75. 

38. Ala.—^Norton v. Lusk, 26 So.2d 
849, 248 Ala. 110. 

The words "earlier operation,” in 
constitutional provision that no stat¬ 
ute shall be operative for ninety days 
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after close of legislative session, ex¬ 
cept such as require ''earlier opera¬ 
tion** to preserve public peace, health, 
or safety or to provide appropria¬ 
tions for maintenance of state de¬ 
partments, are inapplicable to such 
appropriation statutes, which are ex¬ 
empt from referendum.—Garvey v. 
Trew, 170 P.2d 846, 64 Aria. 342, cer¬ 
tiorari denied 67 S.Ct 297, 329 U.S. 
784, 91 L.Ed. 673. 

33. S.C.—State ex rel. Edwards v. 

Osborne, 7 S.E.2d 526, 193 S.C. 158. 
59 C.J. p 268 note 45. 

Purpose of provlslott. 

(1) The object of constitutional 
provision that each legislature shall 
make appropriations for expenses of 
government until expiration of first 
fiscal quarter after adjournment of 
next regrular session, and that all ap¬ 
propriations shall end with such fis¬ 
cal quarter, was to render all depart¬ 
ments of the state government de¬ 
pendent on the will of the people as 
expressed by their duly elected rep¬ 
resentatives, and to require such de¬ 
partments, except as otherwise pro¬ 
vided in the constitution, to return 
to that source at regular stated inter¬ 
vals for the necessary means of ex¬ 
istence.—^Rein v. Johnson, 30 N,W.2d 
548, 149 Neb. 67, certiorari denied 69 
S.Ct. 81, 336 U.e. 814, 93 L.Ed. 369. 

(2) Other statements as to purpose 
see 59 C.J. p 258 note 45. 

Expenses of goTetnutnent 

Funds from the state assistance 
fund are "expenses of government'* 
within meaning of constitutional pro¬ 
vision that each legislature shall 
make appropriations for the expense 
of the government until expiration 
of the first fiscal quarter after ad¬ 
journment of the next regular ses¬ 
sion, and that all appropriations shall 
end with such fiscal quarter.—^Rein v. 
Johnson. 30 N.W.2d 548, 149 Neb. 67, 
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vided, appropriations, expressed to be made for a 
longer period or as to which no time limit is ex¬ 
pressed, are void as to any time after the period 
fixed by the constitution and no appropriation for 
such purpose exists thereafter, in the absence of 
subsequent legislation.^^ This is true as well of 
appropriations for extraordinary expenses as of 
those for the ordinary and contingent expenses of 


govemment,35 and, likewise, it has been held as well 
of appropriations from funds raised in a special 
manner for specially declared purposes as of those 
made from the ordinary funds of the state raised 
for general government expenses as to which 
latter proposition there is, however, other authority 
to the contrary.3 7 The failure of the legislature to 
renew or continue an appropriation after the ex- 


certiorari denied 69 S.Ct. 31. 335 U.S. 
814. 93 L.£3d. 369. 

Allocation of taxes to counties 

(1) The appropriations provided 
for by statutory provision, donating 
to certain counties state ad valorem 
taxes necessary to reimburse such 
counties for tax losses sustained be¬ 
cause of federal government's pur¬ 
chase of lands therein, are not ex¬ 
empt from terms of constitutional 
provision, prohibiting legislative ap¬ 
propriations for longer term than 
two years and, being without limita¬ 
tion as to time, are void as violating 
constitutional inhibition of legisla¬ 
tive appropriation for longer term 
than two years.—State v. Angelina 
County, 160 S.W.2d 379. 136 Tex. 247 
—McCombs V. Dallas County. Civ. 
App.. 136 S.W.2d 976, refused Dallas 
County V. McCombs. 140 S.W.2d 1109, 
136 Tex. 272. 

(2) Allocation of state taxes from 
counties affected by floods to river 
conservation and reclamation district 
under provision of constitution au¬ 
thorizing aid in cases of public ca¬ 
lamity was not limited by constitu¬ 
tional prohibition against appropria¬ 
tion of public money for longer term 
than two years.—^Brazos River Con¬ 
servation and Reclamation Dist. v. 
McGraw, 91 S.W.2d 665, 126 Tex. 606. 

(3) The statute donating to county 
flood control district for period of 
ten years one half of state ad valo¬ 
rem taxes collected in county for 
general revenue purposes to be used 
by district for purpose of preventing 
the continuing public calamity 
caused by great floods and to con- | 
struct improvements to control flood 
waters for protection of life, proper¬ 
ty, soil, forests, public highways and 
ship canal within county does not vi¬ 
olate constitutional provision prohib¬ 
iting legislature from making an ap¬ 
propriation for a longer term than 
two years.—Harris County Flood 
Control Dist. v. Mann. 140 S.W.2d 
1098, 136 Tex. 239. 

(4) Emergency clause reciting that 
counties which had not previously 
received donations and appropriations 
have, from time to time, been visited 
with public calamities of one kind or 
another creating an emergency did 
not Justify an attempt to grant or 
donate state taxes for period of flve 
years to various counties of state on 
ground that legislature had made 


finding of public calamity within con¬ 
stitutional provision allowing legisla¬ 
ture to grant aid in cases of public 
calamity.—^Dallas County v. Mc¬ 
Combs. 140 S.W.2d 1109, 135 Tex. 272. 

34. Ill.—People ex rel. Polen v. 

Hoehler, 90 N.E.2d 729, 405 Ill. 322. 
Mont.—^Miller Ins. Agency v. Porter, 
20 P.2d 643, 93 Mont. 667. 

Neb.—^Reln v. Johnson, 30 N.W.2d 
648, 149 Neb. 67, certiorari denied 
69 S.Ct. 31. 335 U.S. 814, 93 L.Ed. 
369. 

N.D.—State ex rel. Struts v. Baker, 
3 N.W.2d 802, 71 N.D. 669. 

Ohio.—State ex rel. City of Youngs¬ 
town V. Jones. 24 N.E.2d 442, 136 
Ohio St. 130. 

Tex.—National Biscuit Co. v. State, 
135 S.W.2d 687, 134«Tex. 293. 

59 C.J. p 258 note 46. 

Partial invalidity 

Under constitution prohibiting leg¬ 
islature ffom making an appropria¬ 
tion for a longer term than two 
years, if an appropriation is made for 
more than two years it can be en¬ 
forced for the first two years if it 
appears that the legislature undoubt¬ 
edly Intended such appropriation to 
operate for two years regardless of 
whether it could do so thereafter.— 
Dallas County v. McCombs, 140 S.W. 
2d 1109, 135 Tex. 272, 

&apse of appropzlatioa. 

(1) All unexpended balances or ap¬ 
propriations of public revenue de¬ 
rived from taxation and paid into the 
state treasury automatically lapse 
into the general fund at the end of 
the fiscal quarter after adjournment 
of the next regular session of the 
legislature, and any legislative act 
attempting to extend an appropria¬ 
tion beyond the biennium is void.— 
Rein v. Johnson, 30 N.W.2d 648. 149 
Neb. 67, certiorari denied 69 S.Ct. 31, 
335 U.S. 814, 93 L.Ed. 369. 

(2) Under statute providing that 
all unexpended or unencumbered bal¬ 
ances of funds of state officers and 
departments shall lapse at close of 
fiscal year all unexpended funds of 
the department of social security and 
welfare lapsed. Including funds 
which the department set apart with¬ 
out authority for the construction of 
an addition to the state tuberculosis 
welfare sanatorium.—^McDougall v. 
Frohmlller, 150 P.2d 89. 61 Ariz. 395. 

(3) The statute which provides 
that any unexpended balance in any 
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specific appropriation may be used 
for either of years for which appro¬ 
priation has been made is a general 
statute applying to all appropria¬ 
tions.—State ex rel. Browning v. 
Brandjord, 81 P.2d 677, 106 Mont. 396. 

35. Ill.—^People v. Needles, 96 Ill. 
676. 

Neb.—Corpus Juris cited In Rein v. 
Johnson. 30 N.W.2d 648, 665, 149 
Neb. 67. certiorari denied 69 S.Ct. 
31. 335 U.S. 814, 93 L.Ed. 369. 

36. Ark.—Jobe v. Caldwell, 126 S.W. 
423, 93 Ark. 503. 

59 C.J. p 258 note 48. 

37. Kan.—State ex rel. Fatzer v. 
Board of Regents of State of Kan¬ 
sas, 207 P.2d 373, 167 Kan. 687. 

Mont.—^Pioneer Motors v. State High¬ 
way Commission. 166 P.2d 796, 118 
Mont. 333—^Martin v. State High¬ 
way Commission. 88 P.2d 41. 107 
Mont. 603—State ex rel. Hawkins 
V. State Board of Examiners. 36 P. 
2d 116, 97 Mont 441—State ex rel. 
Blume V. State Board of Education 
of Montana. 34 P.2d 616, 97 Mont. 
371. 

Ohio.—State ex rel. City of Youngs¬ 
town V. Jones, 24 N.E.2d 442, 136 
Ohio St. 130. 

59 C.J. p 259 note 49. 

Special or trust funds 
Constitutional provisions that no 
appropriation of public money shall 
be made for a longer term than two 
years, and that no money shall be 
drawn from the treasury but in pur¬ 
suance of specific appropriations 
made by law, do not apply to special 
or trust funds which have never been 
placed in the general funds of the 
state.—State ex rel. State Aeronau¬ 
tics Commission v. Board of Exam¬ 
iners of State. 194 P.2d 633, 121 Mont. 
402. 

The xnaemplosrment Compezusation 
law provides for a trust fund, to be 
withheld from the state treasury, 
and. hence, does not violate or come 
within the constitution governing the 
passage and duration of appropria¬ 
tion laws.—Tatum v. Wheele'ss, 178 
So. 96. 180 Miss. 800. 

Dedicatioii, not appropziatiou 

Statute imposing special tax and 
providing that proceeds of tax must 
be deposited in a special fund and 
used for special purpose creates a 
‘dedication** and not an “appropria¬ 
tion." and hence does not violate con¬ 
stitutional provision prohibiting ap- 
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piration of the constitutional time limit is equiva¬ 
lent in effect to a refusal to do so.^^ 

Under a constitutional provision of the diarac- 
ter under consideration the debt must have ma¬ 
tured and become payable within the fiscal period 
for which the appropriation was made^^ and not 
merely have arisen out of dealings during that time 
or from a promise made then for future perform¬ 
ance.^® However, unless expressly so provided, 
it is not necessary that the money appropriated 
should be actually applied for or drawn from the 
treasury during Ihe time limited,^^ and a like rule 
prevails where statutes make the appropriation 
available for a designated and limited period of time 
only.^^ Moreover, the expressed time limitation 
does not put an end to an appropriation, in so far as 
claims have matured and warrants been issued there¬ 
for prior to the expiration of such time, merely 
because the designated period expires before the 
funds appropriated have been or will have been col¬ 
lected.^* 

Constitutional time limits on the life of appro¬ 
priations do not apply to sudi appropriations as are 
made by the constitution itselM^ even though ffie 


amount of the appropriation made by the consti¬ 
tution is fixed by statute,^® or to such appropria¬ 
tions as are expressly authorized and vested with 
a peculiar status and character by the constitution.^® 

h. Procedure and Passage 

Subject to conetllutlonal reetrictlons, the leglela- 
ture may make Ite own rules and adopt Its own pro¬ 
cedure In enacting appropriations. 

Subject to constitutional restrictions, the legis¬ 
lature may make its own rules and adopt its own 
procedure in enacting appropriations.^^ The con¬ 
stitution may require that an appropriation be made 
by law,^® and authorization for the disbursement 
of state funds must ordinarily be given by a stat¬ 
ute.^® Under constitutional provisions requiring 
appropriations to be made by law, an appropriation 
measure must be enacted in the manner prescribed 
for the adoption of laws;®® and a resolutimi of 
one house of the legislature only is not a law with¬ 
in the constitutional requirement;®^ nor is a joint 
resolution not signed and approved by the governor 
or otherwise adopted as a law;®* or a bill not ap¬ 
proved by the governor, when his approval is neces¬ 
sary for a bill to become a law.®* On the other 


propxiation of money for longer term 
than two years.—Iionlelana State 
Dept of Agriculture v. Slhllle, tl So. 
2d 202, 207 lA 877-—State ez reL 
Forterle v. Charity BCospltal of Iioa- 
lalana at New Orleans, 161 Bo. 606, 
182 Da. 268. 

88. AriL—Moore v. Alexander, 107 
S.W. 895, 86 Ark. 171. 

89. Ark.-^obe v. CaldweU, 186 a 
W. 966, 99 Ark. 20. 

Nebd—^In re Opinion of the Judges, 6 
Neb. 56a 

4a Ark.—Tlobe v. Caldwell 6k DrakSi 
186 S.W. 966, 99 AA 20. 

59 aj. p 269 note 62. 

41. Neb.—State v. Brian, 120 N.W. 

916, 84 Neb. 80. 

59 CJ. p 269 note 68. 

4a Md.—^McMullen v. Zonok, 100 A 
728, 180 Md. 641. 

69 aj. p 259 note 64. 

4a Neb.—State v. Brian, 120 N.W. 

916. 84 Neb. SO. 

69 C.J. p 269 note 66. 

46L Ark.—Corpus tads cited la 
Smith V. Page, 91 S.W.2d 281, 286, 
192 Ark. 842. 

Neb.—Weaton v. HeWIman. 89 N.W. 
884, 64 Neb. 24. 

Okl.—Corpus Juris auoted la Riley 
▼. Carter, 26 P.2d 666, 676, 166 Old. 
262. 

4a ArtL—Corpus Juris cited In 
SnEilth V. Page, 91 aW.2d 281, 286, 
192 Ark. 842. 

Neb.—Weston v. Hardman, 89 N.W. 
884, 64 Neb. 24. 

Okl.—Corpus Juris guotsd In BUey v. 


Cartsr, 26 P.2d 666, 676, 166 OkL 
262. 

4a Okl— Corpus JhxISQitsd la Blley 
T. Csrtsr, 16 P.2d 666, 676, 166 OUL 
262. 

Tex.—City of Aransas Pass v. Kebl- 
Ing, 247 aw. 818, 112 Tex. 889. 
47. Ark.—Matthews v. Bailey, 181 
S.W.2d 426, 198 AA 880. 

4a Mont—State ex rSL Dean v. 
Brandjord, 92 P.2d 278, 108 Mont 
447. 

Appropriation bm not nsoesnur 
The oonatltutlonal requirement 
that no money ahaU be paid out of 
the treasury except on "approprlar 
tloziB made by law** Is met by an ap¬ 
propriation sanctioned by law, and 
does not require the Introduction of 
on appropriation bill—State ex reL 
Dean v. Brandjord, suprai—69 CJr. p 
844 note 89 [c]. 

Proposed oonstitatlonal amende 
menti providing for an annual ap¬ 
propriation out of money In general 
revenue of state to pay monthly 
grants to designated Incapacitated 
persons and In aid of dependent chll- 
d^ren. Is In conflict with constitution¬ 
al provlalon that general asaembly 
inAM no power to divert fund except 
in pursuance of regular appropiiar 
tlons made by law, and provlalon pro¬ 
hibiting moneys from being paid out 
of state treasury, except In pursu¬ 
ance of an appropriation by law.— 
Moore v. Brown, 166 S.W.8d 667, 860 
Mb. 266. 

49. Maas.—In re Opinion of the Jus- 
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tlew, K.BLld M7, t0> ICmm. 571 
—In re Opinion of the Justices, 16 
N.B.8d 818, 800 Mass. 680. 
Appropriation by constitution see su¬ 
pra S 160. 

sa Wyo.—State v. Burdloi; 88 P. 

186, 186, 4 wyo. 272, 24 UBJL 266. 
69 C.J. p 248 note 12. 

Adoptloa by both houses of IsglSla- 
toss 

The word "law,** as used In oonatl- 
tutlonsl provision that no money 
shall be drawn from treasury except 
In pursuance of appropriations made 
by the law. means a statute adopted 
by both houses of legislature.—In re 
Advisory Opinion to the Governor, 
28 Sa8d 898, 166 Fla. 48. 

81. Ala.—Reynolds v. Blua 47 Ala 
711. 

69 OJ. p 248 note 18. 

ns personal sad traveling expens¬ 
es of msmbers of the house commit¬ 
tee In making tripe out of state be¬ 
tween legislative sessions were not 
payable as part of the legislative ex¬ 
pense, and provlalon for payment of 
the expenses could not be made by a 
house resolution but could only be 
made by a statute.—^In jre Advisory 
Opinion to the Governor, 82 So.2d 897, 
166 Fla 46. 

6a Fla—^Ih re Advisory Opinion, 81 
So. 848, 48 FLa 806. 

Ind.—^May v. Rice, 91 Ind. 646. 

69 C.J. p 842 note 14. 

6a Wash.—State v. Cheetham, 49 P. 

1072, 17 Wash. 488. 

59 aJ. p 248 note la 
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hand, there is authority that an appropriation may 
be made by resolution,but it has been held that 
under a constitutional provision requiring that ap¬ 
propriations be by bill, an appropriation cannot 
be made by resolution, even though the resolution 
is enacted and approved with the formalities requi¬ 
site in case of a bill.55 Under some constitutional 
provisions, it is required that all appropriations be 
by a budget or general appropriation bill or by a 
supplementary appropriation,®® and the disburse¬ 
ment of state funds cannot be authorized in any 
other way,5*^ so that an appropriation not made in 
the general appropriation bill or in a bill which 
meets the requirements as to special appropriation 
bills is invalid.®® 

Appropriations requiring extraordinary majori¬ 
ties, Appropriations for other than particular stat¬ 
ed purposes are sometimes required by constitutional 
provisions to be passed by an extraordinary ma¬ 
jority, commonly a two-thirds majority of the 
legislature. Where there are such provisions, ap¬ 
propriations for the specified purposes designated 
therein may be made by the usual majority vote,®® 
while those for other purposes must be by the vote 
constitutionally prescribed.®® Similarly, by other 
constitutional provisions, appropriations for partic¬ 
ular specified objects must be made by an extra- 

64i Me.—-City of Bangor v. In¬ 
habitants of Etna, 84 A.2d 205, 140 

Me. 85. 

Snoh ordears or resolntlonfl are ad¬ 
ministrative in character and are 
not laws.—City of Bangor v. In¬ 
habitants of Etna^ supra, 
la OUahoma 

(1) An appropriation may be made 
by a resolution where it is enacted 
with all of the formalities pre¬ 
scribed by the constitution as to the 
passage and approval of laws.— 

Board of Com'rs of Marshall County 
V. Shaw, 182 P.2d 507, 199 Okl. 65. 

(2) Joint resolution approved by 
governor was held a law within con¬ 
stitutional provision forbidding dis¬ 
bursements except pursuant to an 
appropriation by law.—^Board of 
Com'rs of Marshall County v. Shaw, 
supra. 

(3) Under constitutional provision 
relating to general appropriation 
bills and providing that all other 
appropriations shall be made by 
separate Mils each embracing one 
subject, '^bills’* means the same thing 
as "‘laws” or “acts.”—Board of 
Com*ra of Marshall County v. Shaw, 
supra. 

<4) On the other hand, it was pre¬ 
viously held that a Joint resolution 
of legislature was not a law within 
constitutional provision prohibiting 
payment of money out of state treas- 


ordinary majority; and, under such provisions, 
appropriations of the classes specified must be 
passed by the designated majority,®i while others 
may be passed by fewer votes without being ren¬ 
dered void by virtue of such provisions.®® Where 
appropriations are united in one general bill for 
claims as to which the extraordinary majority is 
required and those as to which it is not, and the 
bill receives the majority necessary for bills gen¬ 
erally but not the extraordinary majority prescribed 
by the constitution, the former classes of claims, 
failing of passage, drop out and leave only the 
latter class, the vote sufficing as to them.®® It is 
only bills actually making appropriations which 
come within the constitutional requirements.®^ 

Such provisions are essentially prohibitive, with 
a qualified removal of the prohibition, rather than 
permissive of such appropriations.®® Hence, ordi¬ 
narily, each individual claim of a class as to which 
an extraordinary vote is required must be separately 
considered and the appropriation therefor adopted! 
by the prescribed vote, and the legislature cannot,, 
by such a vote, adopt general legislation authorizing 
the making of appropriations for such claims fall¬ 
ing within one of the designated classes as shall' 
thereafter be approved;®® but, where the specified 
majority is required for increases in the general 

60. Ark.—^Belote v. Coffman, 176- 
S.W. 87, 117 Ark. 862. 

59 C.J. P 248 note 19. 

61. Mich.—Allen v. Board of State 
Auditors, 81 N.W. 113, 122 Mich. 
324, 80 Am.S.R. 673, 47 LuRJL 117. 

69 C.J. p 248 note 21. 

‘aionatton;” ‘^grant" 

Under constitutional provision 
that no law granting a “donation or 
gratuity” in favor of any person or 
object shall be enacted except by 
concurrence of two thirds of mem¬ 
bers elect of each branch of legisla¬ 
ture, or by any vote for a sectarian 
purpose or use, terms “donations” 
and “grant” are not synonymous.— 
Craig V. Mercy Hospital-Street Me¬ 
morial, 45 So.2d 809, 209 Miss. 427, 
suggestion of error overruled 47 So. 
2d 867, 209 Miss. 427. 

62. N.T.—Wheeler v. State, 83 N.E. 
64, 190 N.Y. 406, 123 Am.S.R. 665. 

69 C.J. p 243 note 22. 

63. R.I.—In re Opinion of the Jus¬ 
tices, 120 A 868, 45 R.L 289. 

64. N.T.—^In re New York Cent. & 
H. R. R. Co., 121 N.Y.S. 624, 136 
App.I)lv. 760. modified on other 
grounds 93 N.E. 616, 200 N.T. 121. 

65- Iowa.—^Love v. City of Des 
Moines, 230 N.W. 378, 210 Iowa 
90. 

66. Iowa.—^Love v. City of Ues 
Moines, supra. 


ury except in pursuance of appro¬ 
priation by law.—Ward v. State, 56 
P.2d 186, 176 OkL 868. 

(5) It was also held that a resolu¬ 
tion was a mere expression of opinion 
and could not be an appropriation. 
—Wright V. Carter, 18 P.2d 622, 161 
Okl. 281—Hawks v. Bland, 9 P.2d 
720, 156 Okl. 48. 

56. p€L—Scudder v. Smith, 200 A 
601, 331 Pa. 166. 

56k Md.—^Dorsey v. Petrott, 18 A2d 
630, 178 Md. 230. 

The enactment of money hUls or 
revenue measures, necessary to pro¬ 
duce and supply moneys necessary 
for treasury to meet appropriations 
made by budget bill gains the qual¬ 
ity of definiteness, in sum appropri¬ 
ated and object to which it is as¬ 
signed, by budget bill of which the 
legislation supplying money is an 
associate and necessarily compo¬ 
nent part of one fiscal system.—Dor¬ 
sey V. Petrott, supra. 

67. Md.—^Dorsey v. Petrott, 18 A2d 
630, 178 Md. 230. 

W.Va.—State ex rel. City of Charles¬ 
ton V. Sims, 64 S.E.2d 729, 132 W. 
Va 826. 

58. Ga—State Ports Authority v. 
Amall, 41 S.E.2d 246, 201 Ga 713. 

69. Ark.—Grable v. Blackwood, 22 
S.W.2d 41, 180 Ark. 311. 

69 C.J. p 243 note 18. 
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appropriations bill over items in the budget sub¬ 
mitted by the governor, it is sufficient that the bill 
finally adopted shall, as a unit, have received such 
majority, and it is not requisite that each item be 
separately approved in that manner.67 The pre¬ 
scribed extraordinary majority must be had on final 
passage, where such majority is necessary, and it is 
not necessary that it has been given to a preliminary 
step in the process of appropriation.^^ 

The legislative declaration of the purpose for 
which an appropriation is made is conclusive, in this 
connection;®^ but the determination as to whether 
the appropriation made falls within or without any 
of the constitutionally specified classes, so as to re¬ 
quire passage by an extraordinary majority, is a 
judicial question, and the action of the legislature 
in voting the appropriation is not conclusive on 
the point,*^® although there is a strong presumption 
in favor of the correctness of the legislative deter- 
mination.7l Similarly, if the extraordinary vote is 
required, the courts may inquire as to whether it 
has in fact been given, ^2 there is a presumption 

that such appropriation was correctly passed.^® 

The extraordinary majority required refers to the 
action of each house of the legislature and not to 
the membership of both houses considered jointly 
A constitutional requirement of an extraordinary 
majority for an appropriation for a department, in¬ 
stitution, or agency of the state in excess of that 
recommended by the governor has been held not 
to apply where the department, agency, or insti¬ 


tution was not in existence at the time the governor 
was required to submit his budget recommenda¬ 
tions.'^® 

Constitutional provisions as to order of passage. 
A constitutional provision classif 3 H[ng expenses of, 
and claims against, the state and providing that all 
appropriations by the successive legislatures shall 
be made in the order in which such expenses are 
listed is simply a requirement that the legislature 
proceed in that order in passing its appropriation 
bills.7® Under some constitutional provisions, a 
special appropriation cannot be made prior to the 
enactment of the budget or general appropriation 
bill.77 Under such a provision, the legislative pow¬ 
er to pass special appropriations is limited only in 
point of time, and the enactment of such appropria¬ 
tions after the general appropriations bill is a valid 
exercise of such power.*^® 

Constitutional prohibition of appropriation by 
private law. By the constitutions of some states, 
appropriation of money by private laws is pro¬ 
hibited; and such a provision prohibits appropria¬ 
tions for any purpose in a private law,*^® but does- 
not prohibit all appropriations to private persons.®^^’ 

§ 164. Form and Sufficiency 

a. In general 

b. Specification of amount 

c. Specification of purpose 

d. Itemization 


67- Neb.—^Eamen v. State Board of 
Equalization and Assessment, 231 
N.W. 772, 120 Nebw 141. 

68. B.I.—^In re Opinion of the Jus¬ 
tices, 120 A. 868, *45 R.I. 289. 

69. N.T.—Waterloo Woolen Mfg. 
Co. V. Shanahan, 28 N.R 358, 128 
N.T. 345, 14 L..R.A 481—Lehigh 
Valley R. Co. v. Canal Board, 125 
N.T.S. 227, 69 Misc. 261, affirmed 
130 N.T.S. 978, 146 App.Div. 161, 
modified on other grounds 97 N.E. 
964, 204 N.T. 471, Ann.Cas.l913C 
1228. 

70. N.T.—^Waterloo Woolen Mfg. 
Co. V. Shanahan, 28 N.E. 368, 128 
N.T. 346, 14 L.R.A. 481. 

59 C.J. p 243 note 30. 

71- Ark.—State v. Moore, 88 S.W. 

881, 76 Ark. 197, 70 L.R.A 671. 
N.T.—^People v. Allen, 42 N.T. 376. 

72. N.T.—Waterloo Woolen Mfg. Co. 
V. Shanahan, 28 N.B. 368, 128 N.T. 
346, 14 L.R.A 381. 

59 C.J. p 244 note 32. 

73. N.T.—In re Kingston Taxpay¬ 
ers, 40 How.Pr. 444. 

74. Ark.—Oliver v. Southern Trust 
Co., 212 S.W. 77, 138 Ark. 381— 


Belote V. Coffman, 175 S.W. 37, 117 
Ark. 362. 

75. Neb.—^Mekota v. State Board of 
Equalization and Assessment, 19 
N.W.2d 683, 146 Neb. 370. 

76. Mo.—State v. Henderson, 60 S. 
W. 1093, 160 Mo. 190. 

69 C.J. p 244 note 36. 

77. Cal.—^Ryan v. Riley, 223 P. 1027, 
66 CaI.App. 181. 

Mass.—^In re Opinion of the Justices, 
15 N.E.2d 813, 300 Mass. 630. 
W.Va.—State ex rel. City of Charles¬ 
ton V. Sims, 64 S.E.2d 729, 132 W. 
Va. 826. 

Before actioii. on. budget bill by 
governor 

(1) The words “final action" with¬ 
in provision of constitutional amend¬ 
ment relating to appropriation bills 
refers to the final step in the process 
by which a bill becomes a law which 
includes both legislative and execu¬ 
tive action in which the final step, 
unless the bill is returned by the 
governor to the senate or house of 
representatives in which it originat¬ 
ed with his objections thereto, or un¬ 
less the governor fails to return it 
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within five dayib after It was laid^ 
before him, is approval of the bill by 
the governor.—^In re Opinion of the 
Justices, 15 N.K2d 813, 300 Mass. 
630. 

(2) The general court may take 
action preliminary to enactment or 
special appropriation bill prior to ■ 
final action on the general appropria¬ 
tion bill, although enactment by ei¬ 
ther branch of the general court 
prior to such final action is prohibit¬ 
ed by the constitution; prior to final 
action on general appropriation bill 
for current year by signing of bill by 
governor, neither the senate nor the 
house of representatives had power- 
to enact a special appropriation bill. 
—In re Opinion of the Justices, su¬ 
pra. 

78- Cal.—^Ryan v. Riley, 223 P. 1027,. 

65 CaI.App. 181. 

69 C.J. p 244 note 37. 

79. ni.—Hagler v. Small, 138 N.B.. 
849, 307 Ill. 460—^Fergus v. Rus¬ 
sel, 116 N.B. 166, 277 Ill. 20. 

80. m.—Hagler v. Small, 138 N.B.. 
849, 307 Ill. 460—^Pergrus v. Rus¬ 
sel, 115 N.R 166, 277 Ill. 20. 



§ 164 


STATES 


81 C.J.S. 


e. Matters which may be included in par¬ 

ticular appropriation bills 

f. Appropriations for salaries of officers 

a. In General 

An appropriation need not be made In any particular 
form of words, or in express terms; all that is re¬ 
quired is a clear expression of the legislative will, but 
an intention to appropriate will not be Inferred from 
doubtful or ambiguous language. 

An appropriation need not be made in any par¬ 
ticular form of words,or in express terms all 
that is required is a clear expression of the legisla¬ 
tive will on the subject.^^ Such intention will not, 
however, be inferred from doubtful or ambiguous 
language where the legislative intention not to 
raake an appropriation is manifest, no appropriation 
is created.®^ Any action of the state legislature 


setting apart or assigning to a particular use a 
certain sum or fund of money for a particular pur¬ 
pose so that public officials are authorized to draw 
and use the money so set apart, and no more, for the 
specified purpose only is sufficient to constitute an 
appropriation.^^ In general, in order to be an ap¬ 
propriation, within the meaning of the constitutions, 
nothing more is requisite than a designation of the 
amount and the fund out of which it shall be paid,87 
and it is not necessary, in the absence of constitu¬ 
tional provision so requiring, that an appropriation 
act specify the fund from which the appropriation 
is to be paid.88 Moreover, it has been said that, if 
it is evident that no effect can possibly be given to 
a statute unless it is construed as making an ap¬ 
propriation, such a statute is sufficient to create an 
appropriation,®® but it has been held that the fact 


81. Arlz.—Crane v. Prohmlller, 45 
P.2d 965, 45 Arlz. 490—Crawford 

V. Hunt, 17 P.2d 802, 41 Ariz. 229 
—Windes v. Prohmlller, 3 P.2d 
275, 38 Arlz. 557. 

Cal.—City and County of San Fran¬ 
cisco V. Kuchel, 196 P.2d 646, 32 
Cal.2d 364—^RUey v. Johnson, 27 
P.2d 760, 219 Cal. 513. 92 A.li.H. 
1292. 

Ga.—CorpTUi Jiirls cited In Irons v. 
Harrison, 194 S.B. 749, 763, 186 Ga 
244. 

Ky.—Commonwealth ex rel. Mere¬ 
dith V. Johnson, 166 S.W.2d 409, 
292 Ky. 288. 

Mont.—State ex rel. Dean v. Brand- 
jord, 92 P.2d 273, 108 Mont. 447. 

Okl.—State ex rel. Murray v. Carter, 
30 P.2d 700, 167 pkl. 473. 

Tex.—National Biscuit Co. v. State, 
135 S.W.2d 687, 134 Tex. 293. 
Wash.—Corpus Juris cited in Mason- 
Walsh-Atklnson-Kler Co. v. De¬ 
partment of Labor and Industries, 
105 P.2d 832, 836, 5 Wash.2d 508. 
Wls.—State V. Zimmerman, 197 N. 

W. 823. 183 Wls. 132. 

59 C.J. p 244 note 38. 

Word ‘‘appropriate^’ h^ unneoes- 
sary 

Ky.—Shannon v. Dean, 130 S.W.2d 
812, 279 Ky. 279. 

Mass.—^In re Opinion of the Justices, 
34 N.K2d 527, 309 Mass. 671. 

59 C.J. p 244 note 38 Ca] (2). 

Question of law 

Whether funds have been appro¬ 
priated to pay a particular claim is 
a question of law, determinable by 
the statutory law of the state.—Cal¬ 
laghan V. Boyce, 163 P. 733, 17 Arlz. 
433. 

88 . Arlz.—O'Neil v. Goldenetz, 85 
P.2d 706, 63 Ariz. 61—Crane v. 
Prohmlller, 45 P.2d 955, 45 Arlz. 
490. 

Mass.—^In re Opinion of the Justices, 
34 N.E.2d 527, 309 Mass. 571. 


Okl.—State ex rel. Murray v. Carter, 
30 P.2d 700, 167 Okl. 473. 

59 C.J. p 244 note 39. 

83. Arlz.—O'Neil v. Goldenetz, 86 
P.2d 706, 63 Ariz. 61—Crane v. 
Pro hmlll er, 45 P.2d 955, 46 Ariz. 
490. 

Cal.—City and County of San Fran¬ 
cisco V. Kuchel, 196 P.2d 645, 32 
Cal.2d 364. 

Pla.—Carlton v. Mathews, 187 So. 
816, 103 Fla. 301. 

Ga—Corpus Juris cited la Irons v. 
Harrison, 194 S.K. 749, 753, 185 Ga 
244. 

Idaho.—Robison v. Bnklng, 69 P.2d 
603, 58 Idaho 24. 

Masa—^In re Opinion of the Justices, 
16 N.E.2d 818, 300 Mass. 630. 

Mont.—State ex rel. Dean v. Brand- 
Jord, 92 P.2d 273, 108 Mont 447. 
Okl.—State ex rel. Murray v. Car¬ 
ter, 30 P.2d 700, 167 Okl. 473. 

Utah.—^Thomas v. Daughters of 

Utah Pioneers, 197 P.2d 477, ap¬ 
peal denied 69 S.Ct 739, 336 U.S. 
930, 93 L.Ed. 1090. 

59 CJ. P 245 note 40. 

Statute giving claim against state 
Under the act giving sheriff a 
claim against the commonwealth for 
amounts paid by sheriff for pre¬ 
miums for bonds executed by a cor¬ 
porate surety company when the 
claims are verified by his affidavit, 
the legislature Intended claim to be 
paid when properly verified, and lan¬ 
guage used was equivalent to the 
term "payable out of the state treas¬ 
ury'* and was sufficient as an "ap¬ 
propriation" within meaning of con¬ 
stitutional prohibition against draw¬ 
ing money from commonwealth 
treasury except in pursuance of "ap¬ 
propriation" made by law.—^Miller v. 
Sturgill, 202 S.W.2d 632, 304 flSy. 
823. 

84. Wash.—Corpus Juris cited in 
Mason-Walsh-Atklnson-Kier Co. v. 
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Department of Labor and Indus¬ 
tries, 105 P.2d 832, 836, 6 Wash.2d 
608. 

59 C.J. p 245 note 4L 

Ar 

85. Colo.—Goodykoontz ▼. Acker, 85 
P. 911, 19 Colo. 360. 

86 . Cal.—Riley v. Johnson, 27 P. 
2d 760, 219 Cal. 513, 92 A.L.R. 1292. 

Idaho.—Dahl v. Wright, 189 P.2d 764, 
65 Idaho 130. 

Ohio.—Knachel v. Ferguson, 40 N.B. 

2d 470, 70 Ohio App. 60. 

Okl.—^PeWs V. State, 34 P.2d 286, 56 
Okl.Cr. 95—^Menefee v. Askew, 107 
P. 169, 25 OkL 628, 27 Ii.RA.,N.S., 
587. 

69 C.J. p 246 note 44. 

"Appropriation" defined see infra 9 
165. 

The status of claimant ascertained 
by state board of adjustment to be 
Included in appropriations made by 
statutes to meet moral and legal ob¬ 
ligations specified by legislature Is 
as though legislature had passed axit 
appropriating amount to be paid him 
out of treasury.—State v. Inmaji, 195 
So. 448, 239 Ala. 848—Ballenger 

Const Co. V. State Board of Adjust¬ 
ment, 176 So. 387, 234 Ala. 877. 

87. Vt—City of Montpelier v. Gates, 
170 A. 478, 106 Vt 116. 

59 C.J. p 245 note 43. 

88 . Okl.—Corpus Juris cited in 
Riley v. Carter, 25 P.2d 666 , 687, 
165 Okl. 262. 

59 C.J. p 245 note 48 [aj. 

89. Vt—City of Montpelier v. Gates, 
170 A. 473, 106 Vt 116. 

69 C.J. p 246 note 45. 

Direction to pay 

Legislative act authorizing public 
officers to pay certain claim amounts 
to "appropriation'* within constitu¬ 
tion providing that no money shall 
be drawn out of treasury unless first 
appropriated by legislation.—City 
of Montpelier v. Gates, supra. 
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that a statute will in practice be ineffective unless 
regarded as an appropriation does not make it 
one.®® The mere fact that a law will require money 
from the treasury to carry it into effect does not of 
itself make the statute an appropriation.®^ 

Legislative action, in order to constitute an ap¬ 
propriation must be of the character indicated, and 
anything less does not amount to an appropria¬ 
tion a mere promise by the state to pay money®® 
or to make an appropriation®^ is not an appropria¬ 
tion. The transfer to the general fund of the 
unused surplus of an appropriation is not an ap¬ 
propriation.®® An appropriation is not made by 
statutes which authorize counties to apply certain 
funds to designated purposes and to deduct a share 
of the sums thus applied from taxes collected by 
them and payable to the state;®® or by statutes 
which provide for the uses and disbursements of 
moneys by the ofiScers of institutions to which ap¬ 
propriations are made by the legislature ;®7 or by 
statutes which create a duty on the part of the 
state to make an appropriation.®® It has been held 
that the establishment of a special fund which is 
directed to be expended for specified purposes is 
an appropriation®® as is the transfer of money to 
such a special fund but the dedication or alloca¬ 
tion of state money is not necessarily an appropria¬ 


tion,® and it has been held that statutory provisions 
for the apportionment or allocation of state money 
do not constitute an appropriation.® A statute di¬ 
recting a regulating body to make assessments 
against the persons being regulated for the purpose 
of defraying the expense of regulation is not an 
appropriation where the statute directs that the 
money collected be paid into the state’s general 
fund.** An appropriation is nonetheless an appro¬ 
priation, although it is required to be paid out of a 
certain fund or makes a disposition of tax revenue 
different from that provided in the act raising the 
revenue.® 

b. Specification of Amount 

Under some constitutional provisions, an appro¬ 
priation must be specific as to Its amount or must fix a 
maximum amount, but such requirement has been held 
not to apply as to appropriations from special funds. 

Although there is some authority to the effect 
that, in the absence of any specific constitutional 
requirement that a stated maximum sum or 
ascertained amount be set apart in order for an 
appropriation to be valid, no such requirement 
exists,® and statutes appropriating an indefinite sum, 
such as a sum sufficient to meet certain authorized 
expenses, have been sustained,*^ there is other au¬ 
thority that, under the governing constitutional 


90. N.Y.—Seneca County v. State, 
47 N.Y.S.2d 687, affirmed Town of 
Ripley v. State, 42 N.Y.S.2d 440, 
266 App.Div. 816, affirmed 63 N.E. 
2d 845, 292 N.Y. 601. 

91. Mass.—^In re Opinion of the 
Justices, 34 N.E.2d 527, 309 Mass. 
671. 

92. Ill.—Michaels v. Barrett, 188 
N.R 921, 365 Ill. 175. 

Pa.— ^Hostetter v. Commonwealth, 
Com.Pl., 62 Lianc.Rev. 183, 12 Mon¬ 
roe L.R. 82. 

59 C.J. P 246 note 46. 

93. Ind.—Carr v. State, 26 N.E. 778, 
127 Ind. 204, 22 Am.S.R. 624, 11 
L.R.A. 370. 

59 C.J. p 262 note 76. 

94. Cal.—Ingram v. Colgan, 38 P. 
316, 39 P. 437, 106 Cal. 113, 46 Am. 
S.R. 221, 28 L.R.A 187. 

59 C.J. p 262 note 77. 

95. U.S.—Nevada-California Electric 
Corp. V. Corbett, D.C.Cal., 22 P. 
Supp. 961. 

96. Idaho.—^Epperson v. Howell, 154 
P. 621, 28 Idaho 338. 

97- Miss.—State v. Board of Super¬ 
visors of Grenada County, 105 So. 
641, 141 Miss. 701. 

59 C.J. p 248 note 49. 

98. Mont.—State ex rel. Dean v. 
Brandjord, 92 P.2d 273, 108 Mont. 
447. 

59 C.J. p 248 note 60. 


99- Okl.—Peters v. State, 34 P.2d 
286, 56 Okl.Cr. 95. 

1. Ariz.—Arizona Teachers’ Retire¬ 
ment System v. Prohmlller, 140 
P.2d 616, 60 Ariz. 490. 

2. Ga.—Irons v. Harrison, 194 S.B. 
749, 185 Ga. 244. 

3. Colo.—People ex rel. Colorado 
State Hospital v. Armstrong, 90 
P.2d 522, 104 Colo. 238. 

Ill.—Michaels v. Barrett, 188 N.E. 
921, 355 Ill. 175. 

Mont.—State ex rel. Haynes v. Dis¬ 
trict Court of First Judicial Dist. 
in and for Lewis and Clark Coun¬ 
ty, 78 P.2d 937, 106 Mont. 470. 
Neb.—^Rein v. Johnson, 30 N.W.2d 
548, 149 Neb. 67, certiorari denied 
69 S.Ct 31, 335 U.S. 814, 93 L.Ed. 
369. 

59 C.J. p 247 note 47. 

Pines and penalties 

(1) Statute providing that, where 
a fine is collected or where a bond 
is forfeited, a certain sum shall be 
paid into peace officers’ annuity and 
benefit fund by persons or authori¬ 
ties collecting fines or forfeitures is 
not unconstitutional as an appro¬ 
priation of money.—Cole v. Foster, 
61 S.B.2d 814, 207 Ga. 416. 

(2) Provision of Medical Practice 
Act that all fines imposed for prac¬ 
tice of medicine without license 
shall inure to department of regis¬ 
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tration and education is not an ap¬ 
propriation in violation of constitu¬ 
tional provision regarding expenses 
of government.—^People v. Handzlk, 
102 N.B.2d 840, 410 Ill. 295. 

4. Ariz.—^Millett v. Frohmiller, 188 
P.2d 457, 66 Ariz. 339. 

Services rendered regulatory body 
Certified public accountant who 
rendered services to the corporation 
commission in connection with com¬ 
mission’s duties in fixing rates of 
public utilities could not recover 
from the state for such services on 
ground that there was a constitution¬ 
al appropriation to enable the com¬ 
mission to perform its duty to regu¬ 
late public service corporations.— 
Millett V. Frohmiller, supra. 

5. Ala.—^In re Opinion of the Jus¬ 
tices, 31 So.2d 558, 249 Ala. 389. 

6. Ala.—^Bagerton v. Graves, 40 So. 
2d 417, 252 Ala. 326—Corpus Jtiris 
cited In Norton v. Lusk, 26 So. 2d 
849, 859, 248 AJa. 110—^In re Opin¬ 
ion of the Justices, 176 So. 367, 234 
Ala. 656. 

59 aJ. p 248 note 51. 

7- Ala.—^Norton v. Lusk, 26 So.2d 
849, 248 Ala. 110—^In re Opinion of 
the Justices, 176 So. 367, 234 Ala. 
555. 

Fla.—State ex rel. Caldwell v. Lee, 
27 So.2d 84, 167 Fla. 773. 

59 C.J. p 248 note 52. 
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provisions, if a legislative appropriation is made to 
be paid out of the general fund but not to comprise 
the whole of such fund, the appropriation must be 
specific as to amount and cannot be left indefinite 
or uncertain in this respect,^ or the appropriation 
must at least fix a limit or a maximum amount.^ 
It has been held that such requirement does not 
exist as to appropriations from special funds cre¬ 
ated by the legislature,^® or as to appropriations for 
whose existence special provision is made by the 
constitution itself so as to put them on a different 
basis from appropriations not dealt with in that 
instrumental Thus, if the statute making an ap¬ 
propriation distinctly sets aside the whole of a 
special fund thereby created, and no other funds, 
for a designated purpose, the appropriation complies 
sufficiently with the constitutional requirements and 
is valid and an appropriation of the whole sum 
realized from the sale of certain bonds, the maxi¬ 
mum amount of the issue being distinctly stated 
■in the statute,!* an appropriation out of a prior 
appropriation, where the amount of the prior ap¬ 
propriation was fixed definitely, even though the 
amount of the later one, out of it, was not expressly 


stated,!^ and an appropriation of all the sums to 
be realized from a sale of particularly described 
property of the state,!® have been held valid. 

Amount ascertainable. Even where specification 
of the amount is required, it is sufficient if the 
amount of the appropriation is ascertainable by a 
mathematical calculation.!® It is not essential or 
vital to an appropriation that it should be for an 
amount definitely ascertained prior to the appropria¬ 
tion ;!7 and an appropriation, the amount of which 
will be made certain by a mere mathematical com¬ 
putation, if the provisions of the act are carried 
into effect, sufficiently complies with this require¬ 
ment.!® Where there is no constitutional provision 
requiring the fixing of a maximum in dollars and 
cents, an appropriation may be valid when its 
amount is to be ascertained in the future from the 
collection of the revenue.!® It has been held that 
an appropriation of enough money to pay a speci¬ 
fied claim is valid where the act specifies the man¬ 
ner in which the amount of the claim shall be deter¬ 
mined,*® but it has also been held that such an ap¬ 
propriation is invalid for failure sufficiently to 
state its amount*! 


'S, Idaho.—McOonnel v. Gallet, S P. 

2d 143, 51 Idaho 386. 

Mont—State ex rel. Dean v. Brand- 
5ord, 92 P.2d 278, 108 Mont 447. 

69 C.J. p 248 note 53. p. 249 note 68. 
^edfloation. in doUazs and oents 
Constitutional provision that no 
money shall be drawn from treas- 
'ury except in pursuance of speci¬ 
fic appropriation for which purpose 
is stated and amount of which is 
specified in dollars and cents did 
not require interpretation.—Arkan¬ 
sas Game and Fish Commission v. 
Pagre, 94 S.W.2d 107, 192 Ark. 732. 
Appropriation held valid 
Okl.—State ex rel. Murray v. Carter, 
30 P.2d 700, 167 Okl. 473. 

'9. Ariz.—Cockrill v. Jordan, 235 P. 
2d 1009, 72 Ariz. 318—Bide v. Proh- 
miller, 216 P.2d 726, 70 Ariz. 128— 
Crane v. Frohmiller, 45 P.2d 955, 
45 Ariz. 490. 

Ark.—^Director of Bureau of Liegrisla- 
tive Hesearch v. Mackrell, 204 S. 
W.2d 893, 212 Ark. 40—Dickenson 
V. CUboum, 187 S.W. 909, 125 Ark. 

lot 

69 C.J. p 249 notes 56, 57. 

SpeoUio appropriation 
The constitutional provision that 
.no money shall be drawn from the 
treasury but in pursuance of **spe- 
-cific appropriation’* made by law, 
manifests intent to require that ap- 
.propriations made by legislature be 
made specific and that they be made 
by law, and a mere attempted appro- 
.,priatlon which names no sum and 
prescribes no limit as to the amount. 


does not meet the requirement.—Mc¬ 
Combs V. Dallas County, Civ.App., 
136 S.W.2d 976, error refused Dallas 
i County V. McCombs, 140 S.W.2d 1109, 
136 Tex. 272. 

Fisdngr martwimn, amount held snflU 

N.M.—Gamble v. Velarde, 13 P.2d 
659, 86 N.M. 262. 

Appropriation held void 
Ariz.—Cockrill v. Jordan, 235 P.2d 
1009, 72 Ariz. 318. 

Tex.—State v. Angrelina County, 160 
S.W.2d 379, 136 Tex. 247. 

10. Ariz.—Crane v. Frohmiller, 45 
P.2d 965, 45 Ariz. 490. 

Cal.—California Toll Bridge Author¬ 
ity V. Kelly, 21 P.2d 426, 218 Cal. 7. 
Idaho.—McConnel v. Gallet, 6 P.2d 
143, 61 Idaho 386. 

Okl.—Carter v. MUey, 103 P.2d 933, 
187 Okl. 630. 

59 C.J. p 249 note 64. 

Funds subject to constitutional pro¬ 
visions with respect to appropria¬ 
tions generally see supra $ 162. 
Trust fund 

Miss.—^Tatum v. Wheeless, 178 So. 
95. 180 Miss. 800. 

11. Cal.—Grand Lodge v, 

86 P. 423, 102 CaL 169. 

12. OkL.—Black v. Oklahoma Fund¬ 
ing Bond Commission, 140 P.2d 
740, 193 Okl. 1, 

Tex.—^National Biscuit Co. v. State, 
135 S.W.2d 687, 134 Tex. 293. 

69 G.J. p 249 note 68. 

Surplus revenue 

Okl.—^Black V. Oklahoma Funding 
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Bond Commission, 140 P.2d 740, 
198 Okl. 1. 

13. Ark.—^Hudson v. Higgins, 299 
S.W. 1000, 176 Ark. 585. 

14. Ark.—Grable v. Blackwood, 22 
S.W.2d 41, 180 Ark. 311. 

15- Neb.—State v. Babcock, 40 N.W. 

316, 24 Neb. 787. 

69 C.J. p 249 note 61. 

16. Ky.—Shannon v. Dean, 130 S. 

W.2d 812, 279 Ky. 279. 

Neb.—Bollen v. Price, 261 N.W. 689, 
129 Neb. 342. 

Okl.—Wells V. Childers, 165 P.2d 368, 
196 Okl. 339. 

17- Ark.—Scougale v. Page, 106 S. 

W.2d 1023, 194 Ark. 280. 

59 C.J. p 250 note 65. 

18. Cal.—Riley v. Johnson, 27 P.2d 
760, 219 Cal. 613, 92 A.L.R. 1292. 
59 C.J. p 250 note 66. 

19- Tex.—Atkins v. State EUghway 
Commission, Clv.App., 201 S.W. 
226. 

59 C.J. p 260 note 68. 

20. Vt—City of Montpelier v. Gates, 
170 A, 473, 106 Vt. 116—Hlghgate 
V. State, 69 Vt 89, 7 A. 898. 

Wash.—State v. Clausen, 162 P. 1, 
94 Wash. 166. 

21. Neb.—State v. Moore, 69 NT.W. 
373, 60 Neb. 88, 61 Ain.SJt 538. 

59 C.J. p 250 note 69. 

Statute grlving ooasent to suit 
against state and appropriating 
enough money to pay any Judgment 
that may be recovered is Invalid as 
an appropriation where no specific 
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Reference to another law. Under constitutional 
provisions that a reference to another law for the 
purpose of fixing the amount of the appropriation 
shall be insufficient, the amount authorized to be 
paid out of the treasury for the designated purpose 
must be ascertainable from the act attempting to 
make the appropriation or the attempted appropria¬ 
tion is invalid.22 

c. Specification of Purpose 

Under some constitutional provisions an appropria¬ 
tion must state Its purpose or object, but this require¬ 
ment does not apply as to appropriations from special 
funds. 

In the absence of constitutional provisions ex¬ 
pressly or by necessary construction requiring a 
specification of purpose, an appropriation may be 
valid and available without such specification.^^ It 
has been held that a constitutional provision that 
no money be withdrawn from the treasury except 
in pursuance of appropriations made by law does 
not require that appropriations be detailed, definite, 
or specific,24 and does not forbid a lump sum ap¬ 
propriation for a number of related purposes.25 
Under some constitutional provisions, a distinct 
statement of the purpose or object of an appropria¬ 
tion must be made in the bill making such appropri- 
ation.26 A constitutional provision requiring spe¬ 


cific appropriations has been held to require a 
definite statement of the purpose of appropria- 
tions.27 Moreover it has been held, under consti¬ 
tutional provisions only requiring the existence of 
appropriations made by law, that, where the legisla¬ 
ture appropriates money to be paid out of the gen¬ 
eral fund, and not intended to comprise the whole 
of such fund, the purpose of the appropriation 
must be specific and cannot be left indefinite and 
uncertain.28 Various statutes have been held to 
satisfy this requirement and hence to be valid,2® 
while others have been invalid as not complying 
with the constitutional requirement®® 

The requirement that the purpose of an appropri¬ 
ation be stated does not apply as to appropriations 
from special funds created by the legislature for a 
special purpose and to be derived from a special 
source,®^ or to statutes apportioning or dedicating 
a fund but not making any appropriation there¬ 
of. 82 The expenditures proposed need not be 
minutely described;®® it is only necessary that pro¬ 
vision be made in the act that the fund be spe¬ 
cifically applied to the purpose in question,®4 and the 
requirement may be satisfied by a descriptive desig¬ 
nation without a complete description of the various 
possible subdivisions.®® 


amount is fixed.—State v. Hale, 146 
S.W.2d 731, 136 Tex. 29—National 
Biscuit Co. V. State, 136 S.W.2d 687, 
134 Tex. 293. 

33. Okl.—Meyer v. Clift, 123 P. 1042, 
31 Okl. 793. 

23. Ky.—Commonwealth ex rel. 
Meredith v. Johnson, 166 S.W.2d 
409, 292 Ky. 288. 

59 C.J. p 251 note 79. 

24b. Ky.—Commonwealth ex rel. 
Meredith v. Johnson, supra. 

25. Ky.—-Meredith v. Ray, 166 S.W. 
2d 437, 292 Ky. 326. 

26. Ark.—^Director of Bureau of 
Lfesrislative Research v. Mackrell, 
204 S.W.2d 893, 212 Ark. 40—Dick¬ 
inson V. Clibourn, 187 S.W. 909, 
126 Ark. 101. 

27. Neb.—Fischer v. Marsh, 202 N. 
W. 422, 113 Neb. 153. 

69 C.J. p 260 note 74. 

28. Cal.—^Ryan v. Riley, 223 P. 
1027, 65 Cal.App. 181. 

29. Idaho.—State ex rel. Taylor v. 
Taylor, 78 P.2d 126, 68 Idaho 666. 

Ill.—Reif V. Barrett, 188 N.R 889, 
356 Ill. 104. 

La.—^Rlcks V. Department of State 
Civil Service, 8 So.2d 49, 200 La. 
341—Peck V. City of New Orleans, 
5 So.2d 608, 199 La. 76. 

Oki.—Sibel v. State Board of Pub¬ 
lic Affairs, 244 P.2d 807—Black v. 
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Oklahoma FundiniT Bond Commis¬ 
sion, 140 P.2d 740, 193 Okl. 1— 
State ex rel. Murray v. Carter, 30 
P.2d 700, 167 Okl. 473. 

Tex.—City of Beaumont v. Gulf 
States Utilities Co., Clv.App., 163 
S.W.2d 426, error refused. 

Wash.—^In re Bailey's Bstate, 34 P.2d 
448, 178 Wash, 173. 

69 C.J. p 260 note 76. 

Alternative means of acquisition 

(1) The statute making' an appro¬ 
priation for the acquisition of state 
office facilities through purchase or 
construction of a building Is not un¬ 
constitutional as being for several 
items or purposes merely because 
manner of attaining single purpose 
of acquiring state office facilities 
was stated in the alternative.— 
Owens V. Green, 81 N.B.2d 149, 400 
Ill. 380. 

(2) An appropriation for the 
rental or purchase of certain equip¬ 
ment is not invalid where the state 
board which is to make the expendi¬ 
ture is authorized only to purchase 
such equipment.—^Peck v. City of 
New Orleans, 6 So.2d 508, 199 La. 
76. 

Setting aside of emergency fnnd 
constitutes an “appropriation” with¬ 
in the contemplation of the constitu¬ 
tion and statutes.—^Raymond v. 
Christian, 74 P.2d 636, 24 Cal.App.2d 
92. 


30. Ark.—^Arkansas Game and B^sh 
Commission v. Page, 94 S.W.2d 
107, 192 Ark. 782. 

Ill.—Winter v. Barrett, 186 N.B3. 118, 
862 Ill. 441, 89 A.L.R. 1398. 

S.C.—Parker v. Bates, 56 S.R2d 728, 
216 S.C. 62. 

59 C.J. p 251 note 76. 

Appropriation for ‘two or more 
purposes is void where the alloca¬ 
tion of the amount appropriated 
among the various purposes la left 
to the discretion of a state officer.— 
Winter v. Barrett, 186 N.E1 118, 862 
Ul. 441, 89 A.L.R. 1398. 

31. CaL—Ryan v. RUey, 223 P. 1027, 
65 Cal.App. 181. 

32. La.—^Lionel's Cigar Store v. Mc¬ 
Farland, 111 So. 341, 162 La. 956. 

69 C.J. p 260 note 73. 

33. Ohio.—Long v. Trustees of Ohio 
State University. 167 N.E. 396. 24 
Ohio App. 261. 

Okl.—^Edwards v. Childers, 228 P. 
472, 102 Okl. 168. 

34. Ohio.—^Long v. Trustees of Ohio 
State University, 167 NJBL 396, 24 
Ohio App. 261. 

Okl.—^Edwards v. Childers, 228 P. 
472, 102 Okl. 158. 

35. Okl.—^Eldwards v. Childers^ su-* 
pra. 

69 C.J. p 251 note 82. 
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Reference to extrinsic documents for a discovery 
of the purpose is not a compliance with the constitu¬ 
tion where the latter requires the purpose to be 
specified in the act making the appropriation.^^ 

Reappropriation of unexpended balance is on the 
same footing as the original appropriation as to the 
necessity of stating the object for which such ap¬ 
propriation is made. 

d. Itemization. 

Constitution provisions requiring appropriations to 
be itemized are to be given a common sense construc¬ 
tion. 

Unless required by the constitution, an appropria¬ 
tion need not be itemized, and the appropriation of 
a lump sum to a state department or institution to 
be allocated by it for the stated purpose is valid.38 
Under some constitutional provisions, it is required 
that appropriations he itemized and that there be 
a separate statement of the amount and purpose of 
each item of appropriation.^^ Constitutional pro¬ 
visions conferring an item veto power on the gov¬ 
ernor require that appropriations be in such form 
that the governor can consider and act on each 
item of appropriation separately.-*® Where such 


constitutional provisions exist, an attempted ap¬ 
propriation wherein no definitely specified and lim¬ 
ited amount appears,^^ or an appropriation of a 
sum for general distribution, which does not allot 
or apportion the respective sums among the speci¬ 
fied objects so as to appropriate a definite amount 
for each of them,*2 is void. The requirement of 
itemization is to be given a common sense con- 
struction,4S and the statement of a single appro¬ 
priate general purpose may be sufficient, although 
there are many items,44 particularly where it is 
difficult to determine in advance the exact amount 
of each of the items.^5 Where the appropriations 
proposed by the governor itemize the expenses of a 
state department, a lump sum appropriation for the 
expenses of that department is improper.^® The 
requirement of itemization does not bar appropria¬ 
tions for emergencies or unforeseen drcum- 
stances.^7 

e. Matters Which May Be Included in Particn- 
lar Appropriation Bills 

Under some constitutional provisions, which are 
mandatory, only certain matters may be Included In the 
general appropriation bill, and other appropriations must 
be made by special appropriation bills. 


36. N.Y.-—People v. Klngrs County, 
52 N.Y. 656. 

37. Mo.—State v. Seibert, 12 S.W. 
348, 99 Mo. 122. 

59 CJ. p 251 note 84. 

38. Arlz.—State Board of Health v. 
Frohmiller, 23 P.2d 941, 42 Arlz. 
231. 

3>iscretiO]i 

Statute providing: an appropriation 
for post-war public buildings is not 
invalid because of discretion vested 
in those required to execute plans. 
—State ex rel. Caldwell v. Lee, 27 
So.2d 84, 157 Pla. 773. 

39. Ill.—^People ex rel. Schlaeger v. 
Reilly Tar & Chemical Corp., 59 
N.E.2d 843, 389 Ill. 434. 

Appropriations held suffidently 
itemized 

N.Y.—^People v. Tremaine, 21 N.B.2d 
891, 281 N.Y. 1. 

40. HI.—^Lund v. Horner, 31 N.B.2d 
611, 375 Ill. 303. 

41. HI.—^Fergus v. Russel, 110 N.B. 
130, 270 HI. 394, Anzi.Ca5.1916B 
1120. 

59 C.J. p 249 note 63. 

48. Ill.—Peabody v. Russel. 134 N. 

B. 150, 302 Ill. Ill, 20 A.L.R. 972. 
69 C.J. p 250 note 64. 

43. N.Y.—^People v. Tremaine, 21 
N.B.2d 891, 281 N.Y. 1. 

59 C.J. p 250 note 75 [b], p 251 note 
82 [a]. 

legislative discretion 

The general court has broad scope 


for determining whether to prescribe 
in detail purposes for which money 
appropriated shall be expended or 
permit executive or administrative 
officers or boards to exercise judg¬ 
ment and discretion within wide field 
in expenditure of money appropriat¬ 
ed for given object.—^In re ■ Opinion 
of the Justices, 19 N.E.2d 807, 302 
Mass. 605. 

Necessary details 

Only those details need be given in 
appropriations bill which are neces¬ 
sary or appropriate to show where 
and for what the money is to be 
spent.—^People v. Tremaine, 21 N.E. 
2d 891, 281 N.Y. 1. 

Salaries of olerhs or stenogrraphers 
Salaries of all clerks or stenog¬ 
raphers need not be stated in appro¬ 
priation bill, although it might be 
appropriate to state number required 
to do class of work and lump sum 
to be appropriated for the purposa 
—^People V. Tremaine, supra. 

44. Ill.—^Lund v. Horner, 31 N.B.2d 
611, 375 Ill. 303. 

N.Y.—^People v. Tremaine, 21 N.B.2d 
891, 281 N.Y. 1. 

Small expenditures 
Where the purpose for which 
money is appropriated is single, as 
in the construction of a system of 
roads, the constitutional provision 
requiring the separation of items of 
an appropriation does not require an 
itemization in detail of small ex¬ 
penditures of money in connection 
with the general purpose for which 
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the appropriation is made.—Lund v. 
Homer, 31 N.B.2d 611, 375 HL 303. 
Xiump sum for number of purposes 
The section of an act making a 
lump-sum appropriation for traffic 
surveys, maintenance of route mark¬ 
ers, warning signs, direction signs, 
traffic slgrnals, investigations, and 
reporting of motor vehicle accidents 
violates the constitutional provision 
requiring the separation of items of 
an appropriation, and the circuit 
court abused its discretion in deny¬ 
ing leave to file a taxpayer's suit to 
enjoin the disbursement of funds 
appropriated by that section.—Lund 
v. Homer, supra. 

45b HI.—^People ex rel. Schlaeger v. 
Reilly Tar & Chemical Corp., 69 
N.E.2d 843, 389 Ill. 434. 
Itemization impraotioable oar un¬ 
workable 

Under constitutional provisions 
for governor's submission of appro¬ 
priations bill and action of legisla¬ 
ture thereon, appropriations bill 
should contain lump-sum appropria¬ 
tion when experience In the line of 
work or in the department shows 
that details of items of the budget 
would be impracticable or unwork¬ 
able.—^People v. Tremaine, 21 N.B.2d 
891, 281 N.Y. L 

46. N.Y.—^People v. Tremaine, su¬ 
pra. 

47. Mass.—^In re Opinion of the 
Justices, 19 N.B.2d 807, 302 Masa 
606. 
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Where not required by the constitution, it is not 
necessary that all expenses for carrying on the 
government be provided by the general appropria¬ 
tions bill,^* and special appropriation bills are 
necessary only when appropriations are made 
which cannot be provided for in the customary 
general appropriation bills.^3 Under some consti¬ 
tutions the legislature is authorized to include in a 
general appropriations bill appropriations for cer¬ 
tain design^ated objects and classes of expenses 
only, and is required to make all other appropria¬ 


tions by separate bills, each embracing but one sub¬ 
ject, or containing but one item of appropriation 
for a single and certain purpose therein expressed.^® 
Such provisions are mandatory,^! and the inclusion 
of matters within the general appropriation bill 
which are not embraced within the constitutionally 
specified subjects or properly connected therewith 
is void by operation of the constitution.^2 How¬ 
ever, it has been held that general appropriation 
bills are not limited to bare appropriations for the 
objects enumerated ;53 any matter germane thereto 


48. Okl.—^Vogel V. Corp. Commis¬ 
sion of Oklahoma, 121 P.2d 586, 
190 Okl. 166. 

59 C.J. p 258 note 96. 

A statutory restriction, on dls- 
hnrsements does not affect the valid¬ 
ity of a subsequent special appro¬ 
priation.—Shannon v. Dean, 130 S. 
W.2d 812, 279 Ky. 279. 

49. Ala.—State v. Smith, 66 So. 61, 
188 Ala. 432. 

59 C.J. p 253 note 95. 

sa Ala.—Bagrerton v. Graves, 40 So. 

2d 417, 262 Ala. 326. 

Arlz.—Crane v. Prohmlller, 46 P.2d 
955, ‘45 Ariz. 490—Corpus Juris 
quoted in Sellers v. Frohmiller, 24 ! 
P.2d 666, 669. 42 Ariz. 239. 

La.—^Peck v. City of New Orleans, 

5 So.2d 508, 199 La. 76. 

Pa.—Constitution Defense Lieague v. 

Waters, 164 A. 613, 309 Pa. 645. 

59 C.J. p 263 note 98. 

Purpose of provision 

(1) The constitutional provision 
was desigrned to safeguard public 
revenues against hasty and ill-ad¬ 
vised legislation, and to prevent 
evils resulting from combinations.— 
State ex rel. Jensen v. Kelly, 274 N. 
W. 319, 66 S.D. 845. 

(2) The purpose of constitutional 
provision is to prevent the including 
in biUs to appropriate money to 
carry on the state government of 
measures foreign to that purpose.— 
Lee V. Dowda, 19 So.2d 570, 165 Fla 
68 . 

(3) Other statements of purpose 
see 69 C.J. p 253 note 98 [b]. 

The word '‘object,’’ as used in con¬ 
stitutional provision requiring that 
special appropriations be made by 
separate bills embracing but one 
“object,” is used in sense of "pur¬ 
pose.”—State ex rel. Jensen v. Kel¬ 
ly, 274 N.W. 319, 66 S.D. 345. 

Ordinary expenses 

(1) Expenditures under statute 
governing employment of additional 
clerks are for "ordinary expenses” 
which under constitution may be in¬ 
cluded in general appropriation 
bill, and hence bill making appropria¬ 
tion therefor was not subject to con¬ 


stitutional requirement as to subjects 
and titles of acts, which expressly 
excepts general appropriation bills. 
—^Eagerton v. Graves, 40 So.2d 417, 
252 Ala. 326. 

(2) Under constitutional provision 
declaring that the legrislature In sub¬ 
mitting amendments to the consti¬ 
tution may at the same session pass 
laws to carry such amendments into 
effect, the approval by the people of 
the constitutional amendments au¬ 
thorizing the use of voting machines 
validated the appropriation of the 
state's share for purchasing voting 
machines, as against contention that 
appropriation could not be consid¬ 
ered as an ordinary expense of the 
government because use of voting 
machines was not permitted when 
item was placed in general appro¬ 
priation bill.—^Peck V. City of New 
Orleans, 6 So.2d 508, 199 La. 76. 

'‘Pablio schools” 

Constitutional provision that no 
appropriations shall be Included in 
general appropriation bill for other 
causes than those specified, includ¬ 
ing "public schools,” means such 
schools as are mentioned In section 
requiring establishment of public 
school system and appropriations for 
other educational purposes must be 
by separate bills.—^In re Opinions of 
the Justices, 155 So. 699, 229 Ala. 98. 

Salaries of oonstitiLtloiial oAoers 

Constitutional provision relating 
to general appropriation bill did not 
require that such bill contain appro¬ 
priations for salaries of constitu¬ 
tional officers.—Windes v. Frohmil¬ 
ler, 3 P.2d 275, 88 Ariz. 567. 

Prior provisloB. for salary and em^ 
ployment 

(1) Constitutional provision pro¬ 
hibiting appropriation in general ap¬ 
propriation bill for state executive, 
legislative, or judicial employees 
without prior provision for such em¬ 
ployment and salary applies to spe¬ 
cial as well as regular employees.— 
State ex rel. Hudson v. Carter, 27 
P.2d 617, 167 Old. 32, 91 A.L.R. 1497. 

(2) The general statute governing 
employment of additional clerks in 
state departments makes provision 
for their employment and salary, as 
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required by constitutional provision 
that no appropriation shall be made 
for employee In general appropria¬ 
tion bill unless emplosnnent and 
amount of salary had already been 
"provided for” by law.—^Ekigerton v. 
Graves, 40 So.2d 417, 252 Ala. 326. 

(3) Where employment and salary 
had been provided for by general 
law before the enactment of the gen¬ 
eral appropriation bill, an appropria¬ 
tion therein could be used to pay em¬ 
ployees hired after the enactment of 
the bill.—State ex rel. Hudson v. 
Carter, 27 P.2d 617, 167 Okl. 82, 91 
AL.Il. 1497. 

(4) An appropriation to pay the 
salaries of certain officers is avail¬ 
able to pay the salary of one who 
takes office after the appropriation 
is made but before the end of the 
fiscal year.—^Hughes v, Phelps, 227 
P.2d 664, 204 Okl. 129. 

51. Ariz.—Oorpiis Jtirls quoted in 
Sellers v. Frohmiller, 24 P.2d 666, 
669, 42 Ariz. 239. 

La.—Stewart v. Stanley, 5 So.2d 681, 
199 La 146. 

69 C.J. p 258 note 99. 

62. Ariz.—Caldwell v. Board of Re¬ 
gents of University of Arizona, 96 
P.2d 401, 64 Ariz. 404—State v. 
Angle, 91 P.2d 706, 54 Ariz. 13— 
Corpus Juris quoted In Sellers v. 
Frohmiller, 24 P.2d 666, 669, 42 
Ariz. 239. 

Fla—^Lee v. Dowda 19 So.2d 670, 165 
Fla 68. 

69 C.J. p 253 note 1. 

Partial Invalidity 

Section of general appropriation 
act to extent that it appropriated 
funds out of general treasury to use 
of special educational trust fund did 
not make appropriation authorized 
by constitution to be included in 
general appropriation bill, and was 
unconstitutional, but this does not 
apply to those features of section 
making appropriations for public 
schools.—^In re Opinions of the Jus¬ 
tices, 155 So. 699, 229 Ala. 98. 

53. N.M.—State v. Marron, 128 P. 
486, 17 N.M. 304. 

Pa.—Commonwealth v. Greene, 29 
A. 297, 161 Pa. 682. 
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and directly connected therewith, such as proTisions 
for the means and methods of raising, the expendi¬ 
ture of, and accounting for, the funds appropriated 
may validly be included.54 

General legislation in general appropriation bills 
is prohibited by such a constitutional provision, 
even though such legislation bears some relation to 
the appropriation and, hence, provisions in such 
bills establishing a permanent policy to be pursued 
in the future with respect to the disposition of par¬ 
ticular state funds are void.56 A general provi¬ 
sion in the appropriation bill, for the payment of 
all obligations not specifically enumerated in the 
statute, is to be construed in connection with the 
constitution as not including appropriations for 
claims the nature of which falls within the con¬ 
stitutional prohibition and an appropriation for 
claims of a specified class which includes both 
claims thus described in the constitution and others 
not so enumerated has been construed not to include 
claims within the constitutional prohibition.^* The 
constitutional provision has been held to have no 
application to a fund created for a special purpose 
and dedicated by the act, under which the fund is 
created, to a particular use,®^ but it has also been 
held that the fact that the money appropriated 
comes from a specified source is insuflScient to re¬ 
move it from the operation of the constitutional 
provision.®® 

According to some authority, in order that a bill 
may be valid as a special appropriation embracing 
but one subject, it is not sufficient that it is dis¬ 
connected from other appropriations and is related 
to the subject matter of the bill in which it appears. 


but the bill must be especially enacted for the pur¬ 
pose of the appropriation and for no other purpose 
whatever.®! Other authority exists, however, hold¬ 
ing that, if the appropriation is a mere incident to 
a larger, but still single, subject of legislation, spe¬ 
cial appropriations need not be made in a bill con¬ 
taining nothing but the appropriation itself,®^ and 
sustaining the validity of a special appropriation 
as inclusive of but one subject where it appropriates 
several sums for several specific objects, which are 
all necessary or convenient or tend to the accom¬ 
plishment of one general design, notwithstanding 
other purposes than the main design may be there¬ 
by subserved,®* although, where the appropriation 
constitutes the entire purpose in view, the bill can 
contain nothing but the appropriation.®^ If an ap¬ 
propriation is for one purpose, as clearly defined as 
the nature thereof permits, the fact that other 
provisions in the act have to do with ways and 
means for carrying out such purpose does not ren¬ 
der the act obnoxious to the constitution, as such 
collateral provisions are not separate purposes.®® 
An appropriation for the expenses of carrying out 
a specific legislative act is a proper appropriation 
limited to a single subject, although a number of 
different types of expenses are to be paid from 
the appropriation.®® 

Under constitutional provisions requiring special 
appropriation bills to contain but one item of ap¬ 
propriations, for a single and certain purpose 
therein expressed, it has been held that no bill au¬ 
thorizing the payment of all claims of a particular 
class is valid ;®'^ and bills providing for the pay¬ 
ment of several enumerated claims of different in- 


B4. Miss.—^Trotter v. Frank P. Gates 
& Co., 139 So. 843, 162 Miss. 569. 

59 <U. p 253 note 3. 

SBm Ariz.—Caldwell v. Board of Re¬ 
gents of University of Arizona, 96 
P.2d 401, 54 Ariz. 404—Sellers v. 
Frohmiller, 24 P.2d 666, 42 Ariz. 
239. 

Mo.—State ex rel. Davis v. Smith, 75 
S.W.2d 828, 335 Mo. 1069. 

N.M.—State v. Sargrent, 134 P. 218, 
18 N.M. 131. 

AmendxaexLt or repeal of general law 
The le^slature may not repeal, 
amend, or modify general legislation 
in a general appropriation bill.— 
State V. Angle, 91 P.2d 705, 54 Ariz. 
13—State V. Ash, 87 P.2d 270, 53 
Ariz. 197—Carr v. Frohmiller, 56 P.2d 
644, 47 Ariz. 430. 

FrovlsioiL that disbnrsenLeiLtB shall 
he subject to governor’s approval, 
where Included in general appropria/- 
tlon hill, is void.—State ex rel. Hud¬ 
son V. Carter, 27 P.2d 617, 167 Okl. 
82, 91 A.DJEL 1497. i 


Statute held not invalid 
Colo.—Bedford v. People ex rel. Tie- 
mann, 98 P.2d 474, 105 Colo. 312. 
58. N.M.—State v. Sargent, 184 P. 
218, 18 NM. 131. 

57. Ala.—State v. Smith, 65 So. 942, 
187 Ala. 411. 

69 C.J. p 254 note 6. 

58. Okl.—Shaw v. Grumblne, 278 P. 
311, 137 Okl. 95. 

59 C.J. p 254 note 7. 

59. Pa.—Commonwealth v. Powell, 
94 A. 746, 249 Pa. 144., 

Allocation of tax 

Statute imposing tax and allocat¬ 
ing proceeds to highway fund does 
not violate constitution where con¬ 
stitution contains an appropriation 
of the highway fund.—^Department 
of State Highways v. Baker, 290 N. 
W. 267, 69 K.D. 702, 129 A.L..R. 926. 
ea S.D.—state ex rel. Jensen v. 

Kelly, 274 N.W. 319, 65 S.D. 846. 
61. Ala.—Woolf V. Taylor, 18 So. 
688, 98 Ala. 254. 
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62. Mont—State ex rel. Hlawkins v. 
State Board of Examiners, 85 P.2d 
116, 97 Mont 441—State ex rel. 
Blume V. State Board of Education 
of Monta^ 84 P.2d 515, 97 Mont 
371—State ex rel. Veeder v. State 
Board of Education, 83 P.2d 516, 
97 Mont 121. 

59 C.J. p 254 note 9. 

S3. Ark.—State v. Moore, 88 S.W. 

881. 76 Ark. 197, 70 LuR.A. 671. 

59 C.J. p 254 note 11. 

64. Mont—Hill v. Rae, 168 P. 826, 
52 Mont 378, L.R.A.1917A 495. 

65. Miss.—Trotter v. Prank P. 
Gates & Co., 139 So. 843, 162 Miss. 
569. 

59 C.J. p 255 note 12. 

66. Ark.—Ward v. Bailey, 127 S.W. 
2d 272, J02 Ark. 27. 

67. Cal.—Westinghouse Elec., etc., 
Co. V. Chambers, 145 P. 1025, 169 
Cal. 131. 

59 C.J. p 255 note 14. 



81 C. J* S. 


STATES 


§ 164 


dividuals, although such claims arise from a com¬ 
mon source of liability, have been held invalid.®^ 
Under such provisions, however, the purpose, if 
single and certain, may be general in character 
and the appropriation valid, although it extends to 
a number of claims, all falling within that pur¬ 
pose;®® but, if the appropriation is for different 
specific purposes, although they are all more or less 
promotive of the same general purpose, it cannot 

be sustained.70 

A bill setting up a special fund for a specified 
purpose is a sufficient special appropriation with¬ 
out a particularization of every item for which 
the fund may be disbursedJi The fact that the 
amount appropriated is to be expended in install¬ 
ments,or for subsidiary objects .looking to the 
execution of the primary purpose of the act,^® does 
not militate against the singleness of the appropria¬ 
tion. It is sometimes provided that a supplementary 
appropriation must provide the revenue appropriat¬ 
ed, whereas the budget bill need not do so.^^ 

In bills providing for salaries and other expenses 
of government. Some constitutions provide that 
laws making appropriations for the salaries of pub¬ 
lic officers and other current expenses of the state 
shall contain provisions on no other subject.*^® 
Such provisions have been held to refer only to gen¬ 
eral appropriations bills or those of like nature the 
object of which is provision for the salaries and 
other described expenses and to be designed to 
prevent the attachment to such bills of provisions, 
foreign to their purpose, as riders;*^® and, where 
the constitutional provision is thus construed, an 
act, the general purpose of which is not to make 
provision for salaries and expenses, may make 


provision for the payment of expenses necessary, 
proper, incidental, or growing out of the law itself, 
including payment of the persons employed and, 
moreover, appropriations for past deficiencies in 
operating expenses as well as for the present cost 
of maintenance of the state government may be 
included as current expenses of the state.*^® How¬ 
ever, there is other authority holding that the effect 
of such a provision is to prohibit totally the imion 
of appropriations for the specified purposes with 
any other provisions whatsoever,^® including provi¬ 
sions making appropriations for other than the 
specified purposes;®® and, hence, that appropria¬ 
tions for salaries may not be incidentally included 
in laws creating and defining the offices to which 
the salaries pertain.®^ The application of this re¬ 
striction is not confined to those officers for whom 
an appropriation is made by the constitution itself, 
but extends to purely statutory officers as well.®® 
The provision, however, does not refer to legisla¬ 
tion dealing merely with the manner in which 
existing appropriations for the specified purposes 
shall be disbursed, or made available to persons en¬ 
titled thereto.®® 

f, Appropiiations for Salaries of Officers 

A general law fixing the amount of a state official's 
salary and prescribing payment thereof Is generally 
held of Itself to constitute an appropriation. 

Where there is a general law fixing the amount 
of an official salary and prescribing payment there¬ 
of, it is generally held that the statute of itself 
operates as an appropriation satisfying the con¬ 
stitutional requirement that appropriations be made 
by law;®4 but there is other authority holding that 
such a statute is insufficient to fulfill the constitu- 


68. CaJ.—Sullivan v. Gogre, 79 P. 
537, 145 Cal. 759. 

69 C.J. p 255 note 15. 

69. Pa.—Constitution Defense 
League v. Waters, 164 A. 613, 309 
Pa. 546. 

59 C.J. p 255 note 16. 

70. S.D.—State ex rel. Jensen v. 
Kelly. 274 N.W. 319, 65 S.D. 345. 

69 C.J. p 255 note 17. 

71. U.S.—^Nevada-California Elec. 
Corp. V. Corbett, D.C.Cal., 22 P. 
Supp. 951. 

72. Cal.—Cfity of Los Angeles v. 
Post War Public Works Review 
Board, 156 P.2d 746, 26 Cal.2d 101. 

73. Cal.—City of Los Angeles v. 
Post War Public Works Review 
Board, supra. 

74. Md,—Dorsey v. Petrott, 18 A.2d 
630, 178 Md. 230. 

75. Fla.—^Amos v. Moseley, 77 So. 
619, 74 Fla. 756, L.RJL1918C 482. 


The purpose of constitutional pro¬ 
vision requiring that bills making 
appropriations of the government 
shall contain no provision on any 
other subject was to prevent design¬ 
ing legislators from Including in 
bills appropriating money to carry 
on the government of the state, 
measures and objects foreign to that 
purpose.—^Reln v. Johnson, SO N.W. 
2d 648, 149 Neb. 67, certiorari denied 
69 S.Ct 31, 835 U.S. 814, 93 L.Bd. 
869. 

76. Fla.—^Amos v. Moseley, 77 So. 
619, 74 Fla. 766, L.R.A.1918C 482. 

69 C.J. p 255 note 20. 

77. Fla.—Amos v. Moseley, supra. 
59 C.J. P 265 note 21. 

78. Or.—^Burch v. Earhart, 7 Or. 68. 

79. HI.—People V. Joyce, 92 N.E. 
607, 246 Ill. 124, 128, 20 Ann.Cas. 
472. 

59 C.J. p 255 note 28. 
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80. Ill.—People v. Russel, 142 N.E. 
537, 311 m. 96. 

81. Ill.—^Fergus v. Russel, supra. 

69 C.J. p 255 note 25. 

88. Neb.—State v. Cornell, 88 N.W. 
72, 60 Neb. 276. 

83. Ill.—^People V. Beveridge, 38 Ill. 
307. 

59 C.J. P 266 note 27. 

84. Ala.—^Eagerton v. Graves, 40 So. 
2d 417, 262 Ala. 326—^In re Opin¬ 
ion of the Justices, 186 So. 731, 237 
Ala. 377. 

Ariz.—McDonald v. Frohmiller, 163 
P.2d 671, 63 Ariz. 479, 164 A,L.R. 
922. 

Mich.—Civil Service Commission of 
Michigan v. Auditor General, 6 N. 
W.2d 536, 302 Mich. 678. 

Okl.—Battles v. Childers, 61 P.2d 
253, 177 Okl. 589. 

S.C.—Grimball v. Beattie, 177 8.333. 
668, 174 S.C. 422. 

I 59 C.J. p 256 note 88. 
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tional requirement of an appropriation,85 at least 
where there is no explicit direction in the statute 
for the pa 3 ’^ment of the salary from any of the funds 
in the treasury,85 or for the drawing of a warrant 
for such salary,87 and that the failure of the legis¬ 
lature to make specific provision for the payment 
of such salary for any particular period results in 
the nonexistence of any appropriation for such 
purpose during such period.88 

The fact that the statute only permits, and does 
not require, an appointment to a particular ofiice 
is not sufficient to prevent such statute from operat¬ 
ing as an appropriation for salary of that office, 
where the legislative intention, that it shall do so, 
appears,*88 but, where the statute is indefinite as 
to the number of offices to be filled, that circum¬ 
stance may render such provisions inoperative as 
appropriations by reason of a failure to comply 
with the constitutional requirement of a specifica¬ 
tion of amount.85 Where the act fixing the salary 
of an officer contemplates a further act of appropri¬ 
ation by the legislature, there is no appropriation 
without such further legislation.^! The fact that 
a state agency is lawfully authorized to employ 
persons to perform agency duties does not of it¬ 
self constitute an appropriation for their salaries.82 


A statute is not an appropriation where it does not 
fix the salary for the office, as where the salary is 
to be fixed by an executive officer,88 unless, it has 
been held, the statute also appropriates sufficient 
funds to pay such salary.®^ 

Where the constitution creates certain offices, and 
directs the pa 3 ment of prescribed salaries to per¬ 
sons holding them, that is a sufficient appropriation, 
and no legislative appropriation for such salaries is 
required but this rule applies only as to con¬ 
stitutional officers whose salary is fixed by the con¬ 
stitution, and not to those whose salary is left 
to the discretion of the legislature.® 8 A constitu¬ 
tional provision that every officer shall be entitled 
to receive his salary on his own requisition makes 
the salaries of state officials disbursable by virtue 
of a constitutional appropriation out of any avail¬ 
able money in the general state funds.®^ 

It follows from the foregoing rules that, while 
appropriations may be customary, they are not 
necessary for the payment of the salaries of state 
officers and employees whose salaries are fixed by 
law or constitution,®® and this applies to the salaries 
of offices created by statute,®® as well as to offices 
created by the constitution.! A constitutional 
amendment depriving an office of its status as a 


statutory req.ii!rezii«iLt of approprliu 
tlons 

Ariz.—^McDonald v. Frohmlller, 163 
P.2d 671, 68 Ariz. 479, 164 AL.R. 
922. 

Contlimlng approprlatioii 

(1) Where office is definitely cre¬ 
ated, salary definitely fixed, and pro¬ 
vision is made that officer shall ei¬ 
ther be “paid** or “receive” the sal¬ 
ary, a continuing appropriation for 
salary exists. 

Ariz.—^McDonald v. Frohmiller, su¬ 
pra. 

Ga.—^Irons v. Harrison, 194 S,B. 749, 
185 Ga. 244. 

(2) 'Where the legislature over a 
long period of years had made specif¬ 
ic appropriations for the salary of 
attorney general, a code section fix¬ 
ing the salary of the attorney gen¬ 
eral at a specified amount would not 
be interpreted as constituting a con¬ 
tinuing appropriation.—O'Connor v. 
Murtagh, 281 N.W. 466, 225 Iowa 782. 

(3) Continuing appropriations gen¬ 
erally see infra § 165. 

85. IlL—People v. Russel, 142 N.B. 

637, 311 Ill. 96. 

59 C.J. p 256 note 84. 

8&m Ill.—People V. Russel, supra. 

87. Tex.—^Pickle v. Finley, 44 S.'W. 
480, 91 Tex. 484. 

88. ni. —^People v. Russel, 142 N.E. 
637, 311 Ill. 96. 

69 C.J. p 257 note 37. 


89. Colo.—^Davis v. People, 242 P. 
996. 78 Colo. 621. 

69 ax p 257 note 38. 

90. Old.—Meyer v. Clift, 123 P. 
1042, 81 Okl. 798. 

91. Colo.—Goodykoontz ▼. Acker, 
86 P. 911, 19 Colo. 860. 

92. Ariz.—^Millett v. Frohmiller, 188 
P.2d 457, 66 Ariz. 889. 

93. Ala.—^In re Opinion of the Jus¬ 
tices, 186 So. 781, 237 Ala. 377. 

Compensatloa on a per diem basis 
to officer fixed in legislative act cre¬ 
ating his office, where number of 
days to be devoted to duties of office 
is left to discretion of such officer, 
is not “compensation provided by 
law” as that term is used in the con¬ 
stitution fixing compensation of 
state officers as may be provided by 
law until a valid fiscal year appro¬ 
priation has been made from which 
his compensation can be paid.— 
Rountree v. Phelps, 197 P.2d 978, 
200 Okl. 528. 

Statute fixing maxiTnum compen- 
satlou was not appropriation bill, 
precluding recovery of salary in ab¬ 
sence of appropriation.—State ex rel. 
Sandaker v. Olson, 260 N.W. 586, 65 
N.D. 661. 

94. Ala.—^In re Opinion of the Jus¬ 
tices, 186 So. 731, 237 Ala. 377. 
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96. Okl.—^Rountree v. Phelps, 197 
P.2d 978, 200 Okl. 628. 

69 aj. p 257 note 41. 

98. Mich.—Civil Service Commis¬ 
sion of Michigan v. Auditor G^en- 
eral, 5 N.W.2d 536, 802 Mich. 673. 

97. Fla.—State ex rel. Williams v. 
Lee, 191 So. 697, 140 Fla. 380— 
State ex rel. Williams v. Lee, 164 
So. 536, 121 Fla. 816—^In re Ad¬ 
visory Opinion to the Governor, 
154 So. 164, 114 Fla. 620. 

98. Ala.—^Abramson v. Hard, 165 So. 
690, 229 Ala. 2. 

Ariz.—^McDonald v. Frohmiller, 163 
P.2d 671, 63 Ariz. 479, 164 A.L.R. 
922—^Moore v. Frohmiller, 46 P.2d 
652, 46 Ariz. 86. 

Okl.—Phelps v. Childers, 89 P.2d 
782, 184 Okl. 421. 

S.C.—Corpus Juris cited in Grlmball 

V. Beattie, 177 S.E. 668, 673, 174 
S.C. 422. 

69 aj. p 261 note 70. 

99. Ariz.—^Moore v. Frohmiller, 46 
P.2d 662, 46 Ariz. 86. 

1. Ala.—Windes v. Frohmiller, 8 P. 

2d 276, 38 Ariz. 667. 

Mich.—Civil Service Commission of 
Michigan v. Auditor General, 6 N. 

W. 2d 636, 302 Mich. 673. 

Okl.—^Riley v. Carter, 25 P.2d 666, 
165 Okl. 262, 88 A.L.R. 1018. 

59 C.J. p 257 note 41. 
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constitutional ofiSce does not invalidate an appropri¬ 
ation previously made for that office.* 

§ 165. Nattire of Appropriation 

An appropriation Is an authority from the ^egl8la- 
ture, given at the proper time and in legal form to the 
proper officers, to apply sums of money out of that 
which may be In the treasury In a given year to speci¬ 
fied objects or demands against the state. 

An appropriation is an authority from the legis¬ 
lature, given at the proper time and in legal form 
to the proper officers, to apply sums of money out of 
that which may be in the treasury in a given year 


to specified objects or demands against the state.® 
An appropriation is legislative sanction for the dis¬ 
bursement of public revenue.^ 

Appropriation hills. Where a statute makes an 
appropriation, it is an appropriation bill within 
constitutional provisions regulating the enactment 
of appropriation bills but it has also been held that 
an appropriation bill or act is one the primary 
and specific aim of which is to make an appropria¬ 
tion,® and that an act of general legislation is not 
an appropriation bill,*^ and is not converted into one 
by reason of the fact that it contains an appropria- 


2. Neb.—Swanson v. State, 271 N. 
W. 264. 132 Neb. 82. 

3. Ariz.—^Black and White Taxicab 
Co. V. Standard Oil Co., 218 P. 
139, 145, 25 Ariz. 381. 

Idaho.—Jackgon v. Gallet, 228 P. 
1068, 1069, 39 Idaho 382—^Blaine 
County Inv. Co. v. Gallet, 204 P. 
1066, 1067, 35 Idaho 102. 

Mont.—State v. Dixon, 195 P. 841, 
844, 59 Mont. 58. 

Okl.—State ex rel. Murray v. Carter, 
30 P.2d 700, 167 Okl. 473—^Ex parte 
Pope, 242 P. 290, 294, 33 Okl.Cr. 5. 

4 C.J. p 1460 note 67. 

Other defUiitloiLS 

(1) In general. 

Fla.—^Hiera v. Mitchell, 116 So. 81, 
87, 95 Fla. 345—State v. Allen, 91 
So. 104, 106, 83 Fla. 214, 26 A.L.R. 
735. 

ICy.—^Davis v. Steward, 248 S.W'. 631, 
532, 198 Ky. 248. 

Mont.—State v. Dixon, 195 P. 841, 
846, 69 Mont. 58. 

Nev.—State v. La Grave, 41 P. 1075, 
1076, 23 Nev. 25. 26, 62 Am.S.R. 
764. 

Wis.—State ex rel. Finnegan v. Dam- 
mann, 264 N.W. 622, 624, 220 Wis. 
143. 

(2) An appropriation is the act of 
the legislature in setting apart or 
assigning to a particular use a cer¬ 
tain sum of money to be used in the 
payment of debts or dues from the 
state to its creditors.—State v. 
Moore, 69 N.W. 373, 376, 60 Neb. 88, 
61 Am.S.R. 638—4 C.J. P 1460 note 
68 . 

(3) An appropriation is the set¬ 
ting apart from the public revenue 
of a certain sum of money for a spec¬ 
ified object, in such manner that 
the executive officers of the govern¬ 
ment are authorized to use that mon¬ 
ey and no more for that object, and 
for no other. 

Ariz,—Hunt v. Callag h an, 267 P. 

648, 649, 82 Ariz. 235. 

Ark.—^Hudson v. Higgins, 299 S.W. 
1000, 1001, 176 Ark. 686—Dickin¬ 
son v. Clibourn, 187 S.W. 909, 911, 
125 Ark. 101. 

Colo.—Johnson v. McDonald, 49 P.2d 
1017, 97 Colo. 324. 


Fla—State ex rel. Kurz v. Lee, 163 
So. 869, 121 Fla 360. 

Idaho.—Suppiger v. Enking, 91 P.2d 
362, 60 Idaho 292—Jackson v. Gal¬ 
let, 228 P. 1068, 1069, 39 Idaho 382 
—Herrick v. Gallet, 204 P. 477, 478, 
35 Idaho 13—^Epperson v. Howell, 
154 P. 621, 623, 28 Idaho 338. 

HI.—Schwartz v. City of Chicago, 
223 I11.APP. 184, 192. 

Md.—^Dorsey v. Petrott, 13 A.2d 630, 
178 Md. 230. 

N.D.—Campbell v. Towner County, 

3 N.W.2d 822, 71 N.D. 616—State 
V. Sorlie, 219 N.W. 105, 108, 66 
N.D. 650. 

Pa—Commonwealth v. Perkins, 41 
PaDist&Co. 66, 60 Dauph.Co. 18, 
affirmed 21 A2d 46, 342 Pa 629, 
affirmed Perkins v. Commonwealth 
of Pennsylvania 62 S.Ct. 484, 314 
U.S. 686, 86 L.Ed. 473. 

Wis.—State ex rel. Finnegan v. 
Dammann, 264 N.W. 622, 624, 220 
Wis. 143. 

69 C.J. p 246 note 44—4 C.J. p 1460 
note 69. 

(4) An appropriation is the set¬ 
ting apart of public moneys by legis¬ 
lative vote or enactment to be ap¬ 
plied to specific objects of public 
expenditures.—^Rutgers College v. 
Morgan, 60 A 205, 207, 71 N.J.Law 
663. 

The term ‘‘speoifio appropriation 
made by law,” as used in constitu¬ 
tional provision that no money shall 
be drawn from state treasury except 
in pursuance of such appropriation, 
means an appropriation, made by an 
act of the legislature, of a specified 
sum of money for a specified pur- 
pose.—Carso v. Board of Liquidation 
of State Debt, 17 So.2d 368, 206 La. 
368. 

4. S.D.—State ex rel. Parker v. 
Youngquist, 11 N.W.2d 84, 69 S.D. 
423. 

Directioiis for drawing warrants 
Appropriations are directions for 
drawing warrants.—State ex rel. 
Phillips V. Carter, 99 P.2d 1026, 186 
Okl. 671—Schmoldt v. Bolen, 80 P.2d 
609, 183 Okl. 191. 
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5. Mass.—^In re Opinion of the Jus¬ 
tices, 15 N.E.2d 813, 300 Mass. 630. 

Test of whether act is **appropria- 
tion act” is whether money may be 
paid or drawn from the state treas¬ 
ury on the authority of the act.— 
State ex rel. Parker v. Toungquist, 11 
N.W.2d 84, 69 S.D. 423. 

Delegation of power 

With respect to applicability of 
the constitutional amendment relat¬ 
ing to appropriation bills, a proposed 
bill providing for payments from 
highway fund to municipalities, and 
directing that money paid to munici¬ 
palities thereunder shall be expend¬ 
ed for local highway purposes, de¬ 
scribed with particularity under di¬ 
rection of their respective highway 
departments, constituted "appropria¬ 
tion" of such money rather than 
delegation to respective municipali¬ 
ties of power to make appropriation 
thereof.—^In re Opinion of the Jus¬ 
tices, 15 N.E.2d 813, 300 Mass. 630. 

Distribution biU 

Mass.—In re Opinion of the Justices. 

supra. 

Special appropriation bill 

A bill providing for distribution 
by the commonwealth to municipali¬ 
ties of a sum of money from the 
highway funds was not a “general 
appropriation bill," within constitu¬ 
tional provision relating to general 
appropriation bills, but if an appro¬ 
priation bill, was a “special appro¬ 
priation bill" within provision of 
constitutional amendment relating 
to such bills.—In re Opinion of the 
Justices, supra. 

6. Md.—^Dorsey v. Petrott, 13 A 2d 

630, 178 Md. 230. 

7. Md.—Dorsey v. Petrott, supra. 

Geuaral approprlatiou bill is not 
"legislation” in strict sense, but ob¬ 
ject of such bill is to provide funds 
to meet previously authorized ex¬ 
penses of different departments, of¬ 
fices, agencies, and Institutions of 
government—Carr v. Frohmiller, 66 
P.2d 644, 47 Ariz. 430—Sellers v. 
Frohmiller, 24 P.2d 666, 42 Ariz. 239. 
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tion as an incident thereto.* A bill providing for 
tax refunds has been held to be an appropriation 
bill, not a revenue measure.* A law changing the 
official or department charged with the administra¬ 
tion and expenditure of an appropriation is not an 
appropriation bill.^* An act directing the making 
of appropriations in the future is not an appropria¬ 
tion bilLll A bill increasing the salaries of state 
officials and employees has been held not to be an 
appropriation bill.^* 

Continuing appropriations. In the absence of a 
specific constitutional prohibition, the legislature 
may make continuing appropriations.^* The effect 
of adopting such a continuing appropriation is the 
same as if its terms were written into the successive 
appropriations bills as and when they are passed,!^ 
and a continuing appropriation once effectively made 
and not containing any time limitation will stand 
until annulled by some constitutional statute.^* 
However, a statute should not be construed as mak¬ 


ing a continuing appropriation if there is any doubt 
that such is its intended effect.^* Constitutional 
provisions that appropriations shall not be made or 
continue in force for more than a specified period 
have been held to prohibit continuing appropria- 
tions.17 It has been held that a tax levied for a 
certain object is a continuing appropriation of the 
proceeds of the tax for that object.^* 

A continuing appropriation may be repealed,i* 
as by the subsequent adoption of legislation con¬ 
flicting in provisions with that establishing such 
appropriations;** but this result does not follow 
unless there is an irreconcilable conflict between 
the earlier and the later legislation.*^ In order to 
repeal a continuing appropriation the repealing leg¬ 
islation must comply with constitutional require¬ 
ments, and an attempted repeal not in accordance 
with such provisions leaves the appropriation still 
in force.** An appropriation for the same object 
as that embraced by a previous continuing general 


8. Md.—Dorsey v. Petrott, 18 A.2d 
630. 178 Md. 230. 

9. Ala.—^In re Opinion of the Jus¬ 
tices. 31 So.2d 568. 249 Ala. 389. 

la Md.—Dorsey v. Petrott, 13 A.2d 
630, 178 Md. 230. 

11. Maas.—re Opinion of the 
Justices. 19 K.EL2d 807, 302 Mass. 
605. 

Validity 

An act declarlngr policy and pre- 
scrihlngr method of dealingr with any 
appropriation made In conformity 
with its terms, such as act directing 
general court to make appropriations 
from general fund to provide for 
unforeseen conditions, would not be 
unconstitutional, if such terms do 
not conflict with any constitutional 
provisions.—^In re Opinion of the 
Justices, supra. 

12. Mass.—^In re Opinion of the 
Justices, 79 N.E.2d 881, 323 Mass. 
764. 

13. Ariz.—Carr v. Prohmlller, 66 
P.2d 644, 47 Arlz. 430. 

Fla.—Carlton v. Mathews, 187 So. 
815, 103 Fla. 301. 

Idaho.—McConnel v. Gallet, 6 P.2d 
143, 51 Idaho 386. 

S.C.—Corpus Juris cited in Grimball 
V. Beattie, 177 S.B. 668, 672, 174 
S.a 422. 

69 aj. p 257 note 42. 

Salaries of state officials may, in 
the absence of constitutional re¬ 
quirements to the contrary, be pro¬ 
vided for by continuing approprla^ 
tions. 

Ariz.—^McDonald v. Ftohmiller, 163 
P.2d 671, 63 Ariz. 479. 164 A.LJEt. 
922. 

S.C.—Grimball v. Beattie, 177 S.E. 
668, 174 S.C 422. 

69 C.J. p 261 note 69. j 


Requirement of appropriation for 
disbursement of public funds is 
satisfied by a continuing appropria¬ 
tion. 

Cal.—Gillum v. Johnson, 62 P.2d 
1037, 7 Cal.2d 744. 108 A.L,.R. 696, 
rehearing denied 63 P.2d 810, 7 Cal. 
2d 744. 108 AUH. 595. 

Wyo.—Unemployment Compensation 
Commission v. Renner, 143 P.2d 
181, 69 Wyo. 437. 

14, Colo.—^People v. O'Ryan, 204 P. 
86, 71 Colo. 69. 

IB. Ind.—Carr v. State, 26 N.B. 778, 
127 Ind. 204, 22 Am.S.R. 624. 11 L. 
R.A. 870. 

1®, Iowa.—O'Connor v. Murtagh, 
281 N.W. 456, 226 Iowa 782. 
Approxnriation held for current year 
only 

Mass.—^In re Opinion of the Justices, 
15 K.E.2d 813, 800 Mass. 630. 

17. Neb.—^Rein v. Johnson, 30 N.W. 
2d 548, 149 Neb. 67, certiorari de¬ 
nied 69 act. 31, 335 U.a 814, 93 
L<.Ed. 869. 

18. S.C.—State ex rel. Edwards v. 
Osborne, 11 S.E.2d 260, 195 S-C 
295. 

19. Ariz.—^McDonald v. Frohmiller, 
163 P.2d 671, 63 Ariz. 479, 164 
A.L..R. 922. 

Ky.—Mattingly v. Kirtley. 149 S.W. 
2d 521, 285 Ky. 795. 

*nie word <^ersianent” in Budget 
Act provision repealing permanent 
appropriations must be given its 
ordinary and usual meaning which 
means continuing in the same state 
or without essential change; dur¬ 
able, fixed, stable; opposed to tem¬ 
porary; an act appropriating an 
amount for construction and equip¬ 


ment of bulldingrs was not a "peiv 
manent" appropriation, and, hence, 
was not repealed by Budget Act pro¬ 
vision repealing permanent appro¬ 
priations.—Southern Indus. Institute 
V. Lee, 175 So. 865, 234 Ala. 404. 
Repeal of appropriations ftom sped, 
fled source of revenue 
The implied continuing appropria¬ 
tion for salaries of the superintend¬ 
ent and assistant superintendent, 
created by act establishing the state 
bureau of criminal identification, is 
a special appropriation from general 
funds resulting as a matter of law, 
and was not repealed so as to pre¬ 
vent payment of the salaries by act 
specifically repealing all continuing 
appropriations from a specified 
source of revenue.—^McDonald v. 
Frohmiller, 168 P.2d 671, 68 Ariz. 
479, 164 AL.R. 922. 

20. N.D.—State v. Jorgenson, 159 
N.W. 85, 34 N.D. 527. 

59 C.J. p 259 note 69. 

Abolition of office 
Where act establishing the state 
bureau created an implied continu¬ 
ing appropriation for superintend¬ 
ent's and assistant superintendent’s 
I salaries, legislature's bill attempting 
to abolish bureau was vetoed by gov¬ 
ernor, and legislature failed to 
make a specific appropriation for the 
salaries, continuing appropriation 
originally made was still in forca— 
McDonald v. Frohmiller, 163 P.2d 671, 
63 Ariz. 479, 164 A.L.R. 922. 

81. Ala.—Eagerton v. Graves, 40 Bo. 

2d 417, 252 Ala. 826. 

59 C.J. p 260 note 60. 

28. Ind.—Garr v. State, 26 N.E. 778, 
127 Ind. 204, 22 Am.S.R. 624, 11 U 
R.A. 370. 

I 59 QJ. p 260 note 61. 
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statute, but of a different amount, suspends or 
supersedes such earlier appropriation during the 
life of the later appropriation,23 but the prior statute 
resumes its operation thereafter in the same manner 
as before the suspension.®^ however, the sub¬ 
sequent legislation manifests an intention to repeal 
the provisions of the earlier statutes, and not merely 
to amend them temporarily, the repealed provisions 
are thenceforth inoperative and are not merely sus¬ 
pended to revive on the termination of the time 
fixed by the later law.®® 

The adoption of a constitutional amendment re¬ 
lating to appropriations does not operate as a repeal 
by implication of existing continuing appropria¬ 
tions where the constitutional amendment manifests 
no intention to terminate or affect such appropria¬ 


tions;®® but where a constitutional provision pro¬ 
hibiting continuing appropriations is adopted, such 
provision has been held to be self-executing and 
to operate without further legislation on continuing 
appropriations already existing as well as on sub¬ 
sequent appropriation acts,2*^ although there is also 
authority to the contrary.®® 

§ 166 . Construction and Operation 

An appropriation is to be construed under and by 
the same ruies as other legisiation. 

An appropriation law is to be construed under 
and by the same rules as other legislation.®® Rules 
of construction confirmed or established by statute 
for the construction of statutes generally are to be 
applied in the construction of appropriation bills.®® 


83. Nev.—^McCracken v. State, 167 

P. 1001, 41 Nev. 49. 

S.C.—Plowden v. Beattie, 193 S.E. 

651, 185 S.C. 229. 

General appropriation act 

A legrlslative continuing appropria¬ 
tion does not act as an appropriation 
during those years covered by a gen¬ 
eral appropriation act, unless such 
appropriation is embraced therein.— 
Irons V. Harrison, 194 S.R 749, 185 
Oa. 244—^Nance v. Daniel, 189 S.R 
21, 183 Ga. 538. 

Appropriation for salary 

(1) The text rule has been held to 
apply where there is an appropriar 
tion for the salary of an office as to 
which there is an earlier statute 
making a continuing appropriation. 
—State ex rel. Taylor v. Taylor, 78 
P.2d 125, 68 Idaho 656—59 C.J. p 261 
note 72. 

(2) Where an appropriation for 
salary of a deputy commissioner was 
embraced In general appropriation 
act, the previous continuing appro¬ 
priation for same salary was merged 
into, and became a part|ipf, general 
appropriation act.—Irons v. Harri¬ 
son, 194 S.E. 749, 185 Ga. 244. 

(3) It has been held that a subse¬ 
quent statute merely appropriating 
a sum less than that fixed as the 
salary by a prior general statute 
does not operate as a repeal by im¬ 
plication of the latter.—^Rlggs v. 
Brewer, 64 Ala. 282—^Reynolds v. 
Taylor, 43 Ala. 420. 

(4) State officer who has duly 
performed duties of office for month¬ 
ly period as fixed by statute was en¬ 
titled to payment therefor on his 
own requisition to extent of salary 
fixed by law. Irrespective of amount 
specified therefor in general appro¬ 
priation act of legrislature.—In re 
Advisory Opinion to the Governor, 
154 So. 154, 114 Fla. 620. 

(5) Appropriation of sum greater 
than that fixed by statute as the sal¬ 
ary of a particular office, when such 


addition is made by the general ap¬ 
propriations bill, has been held not 
to entitle the holder of such office 
to a salary greater than the prior 
statute provides.—Hailey v. Huston, 
136 P. 212, 26 Idaho 165, followed in 
White v. Huston, 136 P. 214, 25 Ida¬ 
ho 170. 

(6) Void appropriation of salary 
does not repeal or affect a prior con¬ 
tinuing appropriation of salary for 
the same office.—State v. Jorgenson, 
164 N.W. 625, 31 N.D. 668. 

84. Ga—Corpus Juris cited in Irons 
V. Harrison, 194 S.E. 749, 753, 186 
Ga 244—Corpus Juris dted tn 
Nance v. Daniel, 189 S.E. 21, 24, 
183 Ga 538. 

Nev.—^McCracken v. State, 167 P. 

1001, 41 Nev. 49. 

Salaries 

Idaho.—Jeffreys v. Huston, 129 P. 
1065, 23 Idaho 372. 

25. N.M.—State v. Sargent, 136 P. 
602, 18 N.M. 272. 

59 C.J. p 261 note 74. 

26. Cal.—^Board of Pish and Game 
Commissioners v. Riley, 227 P. 
776, 194 Cal. 37. 

59 C.J. p 260 note 64. 

27. Mo.—State v. Holladay, 66 Mo. 
385—State v. Holladay, 64 Mo. 526. 

69 aj. p 261 note 65. 

28. Mont.—State v. Kenney, 29 P. 
89, 11 Mont. 553. 

29. Ala—Norton v. Lusk, 26 So.2d 
849, 248 Ala 110—^In re Opinion of 
the Justices, 176 So. 367, 234 Ala 
655. 

Ky.—^Dunn v. Allen, 215 S,W.2d 967, 
308 Ky. 774. 

Mo.—White v. Jones, 177 S.W.2d 603, 
352 Mo. 354. 

Ohio.—State ex rel. Kauer v. Defen- 
bacher, 91 N.E.2d 512, 153 Ohio St 
268. 

S.C.—State ex rel. Edwards v. Os¬ 
borne, 11 S.E.2d 260, 196 S.C. 295. 
S.D.—Cutting V. Taylor, 51 N.W. 949, 
3 S.D. 11, 15 L.R.A. 691. 
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Utah.—Chez ex rel. Weber College 
V. Utah State Bldg. Commission, 
74 P.2d 687, 98 Utah 638. 

Wyo.—State ex rel. R. R. Crow & 
Co. V. Copenhaver, 184 P.2d 694, 64 
Wyo. 1. 

Words may be supplied by the 
court where necessary to complete 
the sense of an appropriation and 
effect the intention of the legisla¬ 
ture, particularly where the appro¬ 
priation would otherwise be a nul¬ 
lity.—^Board of Regents v. Gillette, 
30 N.W.2d 296, 149 Neb. 56. 

Title of act) appropriating money 
to pay pensions to blind for stated 
period, was held not to refer to 
period for which payable.—State ex 
rel. Smearing v. Thompson, 45 S.W. 
2d 1078, 329 Mo. 565. 

Constructiou to avoid Invalidity 
N.T.—^Bates Chevrolet Corp. v. 
State, 76 N.7.S.2d 718, 192 Misc. 
151. 

Obvious mistake 

Mont.—State ex rel. Krona v. 
Holmes, 136 P.2d 220, 114 Mont 
372. 

Farticulaar statutes construed 
Ala—^Norton v. Lusk, 26 So.2d 849, 
248 Ala 110—Southern Indua In¬ 
stitute V. Lee, 175 So. 365, 284 Ala 
404. 

Miss.—Craig v. Mercy Hospital- 
Street Memorial, 45 So.2d 809, 209 
Miss. 427, suggestion of error 
overruled 47 So.2d 867, 209 Miss. 
427. 

Mo.—State v. Weatherby, 129 S.W.2d 
887, 344 Mo. 848. 

N.D.—State ex rel. Struts v. Baker, 
3 N.W.2d 802, 71 N.D. 669. 

Wyo.—State ex rel. R. R. Crow & Ca 
V. Copenhaver, 184 P.2d 694, 64 
Wyo. 1. 

30. Ind.—State v. Porter, 89 Ind. 
260. 

Mont—State v. Kenney, 26 P. 999. 
10 Mont 683. 
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Where the intention of the legislature is plain and 
obvious, there is no room for judicial construction 
of an appropriation.21 Appropriation acts are 
strictly construed^^ without liberality towards those 
who claim their benefits but they are not to be 
construed so strictly as to defeat their manifest 
objects.24 The language is to be presumed to have 
been used in its natural and ordinary meaning, and 
not to be given a forced and unnatural construc- 
tion.25 Where the meaning of an appropriation 
act is doubtful the construction placed on it by the 
officers charged with the administration thereof is 
entitled to considerable weight,2® but is not con¬ 
trolling when it is clearly wrong.27 The whole 
bill is to be examined in order to arrive at the true 
intention of the legislature.22 Appropriations are 
to be construed in connection with other legislation 
concerning related matters22 and with relevant con¬ 
stitutional provisions.^® 

An appropriation to an official for betterments is 
an appropriation for betterments which the official 
had previously been authorized by law to make.^^ 
A statute granting an appropriation for the payment 
of a claim against the state which is being litigated 
is not a recognition of the validity of the claim, but 
is merely a provision for payment in the event that 


a judgment is obtained.^2 An appropriation au¬ 
thorizes the official or department to whom or for 
which the appropriation is made to incure an obliga¬ 
tion on behalf of the state within the terms of the 
appropriation,^® and entitles those who render serv¬ 
ices or furnish materials thereunder to be paid.^^ 
Where an appropriation is for a stated purpose it 
is sufficient authority and direction for its pay¬ 
ment for such purpose.^® Where an appropria¬ 
tion is made out of a specified source of revenue, 
the state is not liable for the deficiency where the 
specified source is exhausted.^® A legislative deter¬ 
mination in an appropriation act of the maximum 
salary of a state employee does not prohibit sup¬ 
plementation of his salary from sources not con¬ 
trolled by the legislature, such as private donations 
and federal grants.^^ a “lump sum” appropriation 
leaves the allocation of the sum appropriated to the 
board or body for which the appropriation is 
made,^2 while in an “itemized line appropriation,” 
the allocation is made by the legislature.^® 

§ 167. Transfer and Diversion 

An appropriation may be expended only for the pur¬ 
pose or object specified. 

An appropriation may be expended only in pur¬ 
suance of legislative authority,®® and for the pur- 


31. Nev.—state v. Hallock, 12 P. 488, 
19 Nev. 371, 

59 C.J. p 262 note 80. 

Mo.—State v. Weatherby, 168 S. 
W.2d 1048, 350 Mo. 741. 

33. Ala.—State v. Smith, 66 So. 61, 
188 Ala. 432. 

59 C.J. p 262 note 81. 

34. Neb.—State v. Brian, 120 N.W. 
916, 84 Neb. 30. 

59 C.J. p 263 note 82. 

35. S.C.—State Co. v. Jones, 82 S.E. 
1048, 99 S.C. 218. 

59 C.J. p 263 note 83. 

PartLcuIar words construed 

(1) “Court expenses.’*—Glymph v. 
Smith, 170 S.E. 913, 170 S.C. 486. 

(2) “Encourage** and “promote."— 
State ex rel. Wisconsin Development 
Authority v. Dammann, 280 N.W. 698, 
228 Wls. 147. 

(8) **Needy, destitute and disabled 
persons."—Moses v. Olson, 255 N.W. 
617, 192 Minn. 173. 

(4) “Printing."—Wiggins v. Kerby, 
38 P.2d 315, 44 Ariz. 418. 

(5) “Reimbursement.**—State ex 
rel. R. R. Crow & Co. v. Copenhaver, 
184 P.2d 594, 64 Wyo. 1. 

36. N.D.—State v. Sorlle, 219 N.W. 
105, 56 N.D. 650. 

Okl.—^In re Integration of State Bar, 
100 P.2d 1000, 186 Okl. 567. 

87. Okl.—^McClelland v. Lewis. 139 
P. 990, 40 Okl. SSL j 


38. Ariz.—State ex rel. Conway v. 
Industrial Commission, 99 P.2d 88, 
55 Ariz. 105. 

Minn.—^Moses v. Olson, 255 N.W. 617, 
192 Minn. 173. 

Okl.—In re Integration of State Bar, 
100 P.2d 1000, 186 Okl. 667. 

59 C.J. p 263 note 84. 

Statute coxLstrued 

Wyo.—State ex rel. R. R. Crow & Co. 
V. Copenhaver, 184 P.2d 694, 64 
Wyo. 1. 

39. Ariz.—State Board of Health v. 
Frohmlller, 23 P.2d 941, 42 Ariz. 
231. 

Fla.—State ex rel. Caldwell v. Lee, 
27 So.2d 84, 167 Pla. 773-JState ex 
rel. State Welfare Board v. Lee, 21 
So.2d 342. 156 Plau 721. 

59 C.J. p 264 note 87. 

40. Ala.—^Abramson v. Hard, 155 So. 
590, 229 Ala. 2. 

59 C.J. p 264 note 88. 

41. Ohio.—State ex rel. Kauer v. 
Defenbacher, 91 N.E.2d 512, 153 
Ohio St. 268. 

42. N.D.—^Lamb v. Northern Imp. 
Co.. 8 N.W.2d 77, 71 N.D. 481. 

43. Fla.—State ex rel. Rurz v. Lee, 
163 So. 859, 121 Fla. 360. 

44. Fla.—State ex reL Kurz v. Lee, 
supra. 

45. S.C.—Scroggie v. Scarborough, 
160 S.E. 596, 162 S.C. 218. 
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46. Idaho.—Ada County v. Wright, 
92 P.2d 134, 60 Idaho 394. 

47. Ark.—Gipson v. Ingram, 223 S. 
W.2d 696, 216 Ark. 812. 

48. Ariz.—Wiggins v. Kerby, 38 P. 
2d 315, 44 Ariz. 418—State Board 
of Health v. Frohmlller, 23 P.2d 
941, 42 Ariz. 231. 

N.Y.—Starling Realty Corp. v. State, 
20 N.Y.S.2d 878, 174 Misc. 376, af¬ 
firmed 26 N.Y.S.2d 47, 261 App.Div. 
863, affirmed 36 N.E.2d 201, 286 N. 
Y. 2 7 2^ reargument and motion de¬ 
nied 87 N.B.2d 138, 286 N.Y. 696. 
Only limitation, on division of ap¬ 
propriation among legitimate depart¬ 
ment expenses is total amount appro¬ 
priated.—^Hutchins v. Swinton, 108 
P.2d 680, 66 Ariz. 461. 

46. N.Y.—Starling Realty Corp. v. 
State, 20 N.Y.S.2d 878, 174 Misc. 
376, affirmed 26 N.Y.S.2d 47, 261 
App.Div. 363, affirmed 36 N.H.2d 
201, 286 N.Y. 372, reargument and 
motion denied 37 N.B.2d 188, 286 
N.Y. 696. 

50. Ky .—Commonwealth ex rel. 
Meredith v. Johnson, 166 S.W.2d 
409, 292 Ky. 288. 

Wyo.—State ex rel. R. R Crow & 
do. V. Copenhaver, 184 P.2d 694, 64 
Wyo. 1. 

Dlsoration 

Administrative officers or bodies 
may be vested with discretion as to 
manner of expending available funds. 
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pose or object specified.®! Accordingly, an appro¬ 
priation to a department cannot be used for pur¬ 
poses and objects not within the authority of the 
department where the appropriation is to an 
official who is authorized to expend the appropria¬ 
tion in a specified manner, the mere appropriation 
does not authorize him to expend it in other ways.®® 
On the other hand, an appropriation for a stated 
purpose or object may be used for any matter rea¬ 
sonably included within that purpose or object®^ 
An appropriation for the purchase of property may 
be used to pay a tax on such purchase,®® or to ac¬ 
quire the property by way of a trust for the benefit 
of the state.®® 


The legislature has power to alter, change, or 
transfer an appropriarion,®*^ unless the appropria¬ 
tion has been pledged by constitutional or statutory 
provisions to the payment of some obligation under 
circumstances where the charge on such appropria¬ 
tion has become a vested right®® Under some stat¬ 
utes, a designated officer or board has power to 
determine whether an emergency exists, and, if it 
does, to transfer money from an emergency ap¬ 
propriation to a proper state purpose for which no 
appropriation has been made, or for which the ap¬ 
propriation made is insufficient.®® Where an ap¬ 
propriation is invalid, its transfer is likewise in- 


Fla.—State ex rel. CaJdweU ▼. Lee, 
27 So.2d 84, 157 Fla. 773. 

Ohio.—State ex rel. Kauer v. Defen- 
bacher, 91 N.R2d 512, 158 Ohio St. 
268. 

Appiroval hy srovenior 
Chargre that director of finance vi¬ 
olated appropriation act under which 
he acted in acquiring* a state office 
bulldingr by neglectlngr to obtain from 
governor an approval in writing for 
expenditure for purchase and that 
governor did not approve purchase 
could not be sustained in light of 
governor's joinder in a motion to dis¬ 
miss complaint, and in any event, in 
light of legislative validating act— 
Owens V. Green, 81 N.B.2d 149, 400 
IlL 380. 

Fledge or assignment of apporoprla- 
tiLon 

Proposal of state board to pledge 
to federal government as much of 
appropriation made by state for es¬ 
tablishment, maintenance, and sup¬ 
port of sanatorium as necessary to 
make up deficiency in payments for 
money lent and interest thereon, for 
acquisition and maintenance of sana^ 
torium by loan from federal govern¬ 
ment was ineffectual as unauthorized 
by statute.—^Brash v. State Tubercu¬ 
losis Board, 167 So. 827, 124 Fla. 167. 

51. Ala.—State v. Inman, 195 So. 
448, 239 Ala. 348. 

Ariz.—^McDougall v. Frohmiller, 160 
P.2d 89, 61 Ariz. 395—Webb v. 
Frohmiller, 79 P.2d 610, 62 Ariz. 
128. 

Ky.—Dunn v. Allen, 215 S.W.2d 957, 
308 Ky. 774. 

Mont—Geboski v. Montana Armory 
Board, 103 P.2d 679, 110 Mont. 487. 
Okl.—Wright V. Carter, 18 P.2d 522, 
161 Okl. 281—Hawks v. Bland, 9 P. 
2d 720, 166 Okl. 48. 

Wyo.—State ex rel. R. R. Crow & Co. 
V. Copenhaver, 184 P.2d 594, 64 

wyo. 1. 

59 aj. p 232 note 46 [c], [e]. 
Suxidus 

Generally, where surplus remains 
after accomplishment of purpose for 
which an appropriation is made, it 


may be diverted to other causes, 
which means **caases*' for which tax¬ 
es may have originally been levied. 
—Parker v. Bates, 66 S.F.2d 723, 216 
S.C. 52. 

Money appropriated for adminis¬ 
tration. of statutes could not be used 
to pay for improvements in new ad¬ 
dition to capitol building for use of a 
commission, notwithstanding such 
use of funds might be to financial in¬ 
terest of state.—Webb v. Frohmiller, 
79 P.2d 510, 62 Ariz. 128. 

Location of building 
The state capitol conunittee has no 
authority to direct that proposed new 
building or unit of capitol group 
should be erected on site whldi lies 
without lands designated by legisla¬ 
ture as capitol place, since under ap¬ 
propriation legislature has Itself 
fixed location of new building, and 
committee cannot direct that such 
building be constructed on any site 
other than one indicated in general 
plan.—State ex rel. Wohleb v. Yelle, 
81 P.2d 864, 196 Wash. 26. 

62. Ariz.—McDougall v. Frohmiller, 
150 P.2d 89, 61 Ariz. 395. 

53. S.D.—State ex rel. Collins v. 
Halladay, 262 H.W. 783, 62 S.D. 
256. 

54. Ala.—State v. Inman, 196 So. 
448, 239 Ala. 348. 

Ariz.—O’Neil v. Goldenetz, 86 P.2d 
706, 63 Ariz. 61—Webb v. Frohmil¬ 
ler, 79 P.2d 510, 62 Ariz. 128. 

Mo.—State v. Weatherby, 168 S.W.2d 
1048, 350 Mo. 741. 

“Afluiinlstaratlon” 

Under tax statutes appropriating 
percentage of total revenues collect¬ 
ed thereunder for ^’administration'’ of 
statutes, expenditures which were 
reasonably necessary to enforce pro¬ 
visions of the statutes and without 
which they could not be carried into 
effect were properly classified under 
the head of administration, the word 
“administration” meaning managing 
or conduct of an office or employ¬ 
ment; the performance of the execu¬ 
tive duties of an institution, business, 
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or the Ilka—Webb v. Frohmiller, 79 
P.2d 510, 52 Ariz. 128. 

CoupeiisatloiL of special attorney 
A “fee” or compensation for spe¬ 
cial services of special attorney for 
insurance depcurtment is “wages” as 
used in Appropriation Act appropri¬ 
ating a certain sum out of state 
treasury, chargeable to the insurance 
department fund, for the purpose of 
paying the salaries, wages, and per 
diem of the officers and employees, 
and other expenses of the insurance 
department.—State v. Weatherby, 
168 S.W.2d 1048. 360 Mo. 741. 

56. Ark.—McCarroll v. Mitchell, 129 
S.W.2d 611, 198 Ark. 485. 

56. Ill.—Owens v. Green, 81 N.R2d 
149, 400 Ill. 880. 

The word "purchase’' Is sufficient¬ 
ly comprehensive to include every 
mode of acquiring real estate known 
to the law, except by descent from 
ancestor to heir.—Owens v. Gzreen, 
supra. 

57. Ala—^Lee v. City of Decatur, 172 
So. 284, 233 Ala 411. 

68. Ala—^Lee v. City of Decatur, su¬ 
pra 

59. Cal.—^Vandegrift v. Riley, 80 P.. 

2d 516, 220 Cal. 340. 

Proper purposes 

(1) Supplemental allowance could 
be made by department of finance 
from emergency appropriation for 
additional expenses of conference of 
governors, for division of narcotic 
enforcement, for division of social 
welfare and for department of public 
works, division of water resourcea 
—^Vandegrift v. Riley, supra 

(2) The state board of fiscal con¬ 
trol had no power, under constitution, 
to allocate money from funds appro¬ 
priated by statute for board’s use In 
emergencies to payment of salaries 
for which legislature had refused to 
appropriate.—^Director of Bureau of 
Legislative Research v. Mackrell, 204 
S.W.2d 893, 212 Ark. 40. 

(3) Where item of budget bill pro¬ 
hibited payments from appropria¬ 
tions made thereunder for specified 
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valid.®® Transfers from one budget account to an¬ 
other may not be made unless there is statutory au¬ 
thority therefor.®i A statute authorizing a state 
institution, to which itemized appropriations have 
been made, to transfer funds from one item to an¬ 


other with the approval of a specified state officer 
has been held valid.®^ It has been held that a state- 
department cannot transfer part of the funds ap¬ 
propriated to it to another department.®® 


E. WARRANTS, SCRIP, AND CERTIFICATES OF INDEBTEDNESS 


§ 168. In General 

A warrant fs an authoritative command to pay out 
state funds, and under some statutory and constitution¬ 
al provisions no money may legally be paid from the 
state treasury without a warrant. 

A warrant has been defined, in connection with 
state funds, as the conunand of the official, whose 
duty it is to pass on claims to the treasurer, to 
pay out funds in the treasury which may become 
available for the persons and purposes specified.®^ 
Such a warrant serves the dual purpose of safe¬ 
guarding the public treasury, and protecting the 
treasurer as to pa^^ments made in compliance there¬ 


with.®® 

A warrant may be used as a method of transfer¬ 
ring state funds from the custody of one oflficer 
to the custody of another,®® so that until actually 
disbursed such funds remain those of the state.®^ 
Statutory and constitutional provisions regulating 
pa 3 rment of money out of the state treasury and 
requiring certain warrants for such disbursements 
are mandatory,®® but are inapplicable to monies 
and situations beyond their purview,®® as where 
warrants are not required for disbursement of 
monies not actually in the state treasury.^® Wheth- 


object, allowance couM not be made 
from emergency appropriation for 
such object.—^^^andesrift v. Riley, 30 
P.2d 516, 220 Cal. 340. 

Oiscretion 

(1) Under the provisions In general 
appropriation bills for an emergency 
fund, the Questions whether an emer¬ 
gency exists, and, if so, how much 
money should be transferred and to 
what department, is to be determined 
by the department of finance in Its 
discretion.—^Raj-rnond v. Christian, 
74 P.2d 536, 24 Cal.App,2d 92. 

(2) Whether amount allowed by 
department of finance from emergen¬ 
cy appropriation for proper govern¬ 
mental purpose Is too large or too 
small does not present justiciable 
Question.—^Vandegrlft v. Riley, 30 P. 
2d 516, 220 Cal. 340. 

60. La.—^Paikenstein v. Jones, 10 So. 
2d 699, 201 La. 913—Stewart v. 
Stanley. 5 So.2d 531, 199 La. 146. 

61. Arlz.—^Industrial Commission of 
Arizona v. Arizona State Highway 
Commission, 10 P.2d 1046, 40 Arlz. 
163. 

Statute anthorizing transfer held val¬ 
id 

La.—Wall V. Close, 14 So.2d 19, 203 
La. 345. 

Mass.-—In re Opinion of the Justices, 
19 N.R2d 807, 302 Mass. 605. 

Ohio.—State ex rel. McCaw v. Fergu¬ 
son, 33 N.E.2d 68, 139 Ohio St. L 
Umitations on. power 
The limitations, imposed by pro¬ 
posed act, on power, conferred there¬ 
by on governor, to transfer moneys 
appropriated from general fund in 
accordance with its terms, that such 
transfers may be made only to ob¬ 
jects for which appropriations have 
been made and to provide for unfore¬ 


seen conditions, are reasonable and 
valid.—^In re Opinion of the Justices, 
supra. 

62. Okl.—State ex rel. Murray v. 
Carter, 30 P.2d 700, 167 Okl. 473. 

63- Mass.—^Baker v. Commonwealth, 
45 N.R2d 470, 312 Mass. 490. 

64- N.H.—State v. SUmball, 77 A.2d 
115, 96 N.H. 877. 

65- N.H.—State v. Kimball, supra. 

66. Iowa.—Cross v. Donohoe, 210 N. 
W. 632, 202 Iowa 484. 

67- Iowa.—Cross v. Donohoe, supra. 
59 C.J. p 265 note 92. 

68- Cal,—Gillum v. Johnson, 62 P.2d 
1037, 7 Cal.2d 744, 108 A.L.R. 595, 
rehearing denied 63 P.2d 810, 7 Cal. 
2d 744, 108 A.L.R. 595. 

Fla.—State ex reL Axleroad v. Lee, 
185 So. 735, 135 Fla. 822. 

Neb.—^Bollen v. Price, 261 N.W. 689, 
129 Neb. 342. 

N.H.—State v. Blimball, 77 A.2d 115, 
96 N.H. 877. 

N.D.—State ex rel. Strutz v. Nelson, 
7 N.W.2d 735, 72 N.D. 402—Camp¬ 
bell V. Towner County, 8 N.W.2d 
822, 71 N.D. 616. 

Payment of warrants see infra § 176. 

All persons dealing with money in 
state trecumry are bound by such 
constitutional provisions.—Gillum v. 
Johnson, 62 P.2d 1037, 7 Cal.2d 744, 
108 A.L.R. 595, rehearing denied 63 
P.2d 810, 7 Cal.2d 744, 108 A.L.R. 695. 

The purpose of constitutional pro¬ 
vision that no moneys shall be issued 
out of the treasury of commonwealth 
but by warrant under hand of gov¬ 
ernor with advice and consent of 
council is to insure that no payments 
shall be made from the public treas¬ 
ury except for public purposes and 
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in accordance with the law, and it is 
not the purpose thereof to give the 
governor and council power to veto 
contracts or purchases lawfully made 
by authorized ofiQcers or to refuse to 
honor debts and obligations lawfully 
incurred.—^In ire Opinion of the Jus¬ 
tices, 85 N.R2d 5, 309 Mass. 609. 

Warrants must be countersigned 
by governor, as well as drawn by 
controller, where statutory or con¬ 
stitutional provisions so require.— 
State ex rel. Axleroad v. Lee, 185 So. 
735, 135 Fla. 822—^In re Advisory 
Opinion to the Governor, 154 So. 164, 
114 Fla. 620. 

Warrant and consent of council 
Payments of money out of state 
treasury must be made only on war¬ 
rant of governor with consent of 
council.—State v. Kimball, 77 A.2d 
116, 96 N.H. 377. 

State improvement oommlsslon 
Funds for the expense of the state 
Improvement commission are to be 
drawn on warrant or order of the 
comptroller, countersigned by the 
governor, as provided by the consti¬ 
tution for the drawing of funds from 
the state treasury, this being the 
only method of securing any funds 
from the state treasury.—State ex 
rel. Watson v. Caldwell, 24 So.2d 797, 
157 Fla. 70. 

66. HL—Elliott V. University of Il¬ 
linois. 6 N.R2d 647, 865 IlL 838, 
certiorari denied 58 KCt 11, 302 
U.S. 692, 82 L.Ed. 534, rehearing 
denied 68 S.Ct. 133, 802 U.S. 774, 82 
L.Ed. 600. 

Maas.—^In re Opinion of the Justices, 
34 NJE!.2d 527, 309 Mass. 571. 

70. Cal.—Gillum v. Johnson, 63 P.2d: 
810, 7 Cal.2d 744, 108 A.L.R. B9S. 
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er in any given case monies are or are not in 
the state treasury within the meaning of the fore- 
going requirements as to warrants, will depend 
on the circumstances involved.The require¬ 
ment of a warrant has been held applicable to 
monies due the state but not yet collected.72 

Distinctions, Warrants have been distinguished 
“from bonds'^® and debts.^^ Where state highway 
certificates of indebtedness are issued for a proper 
purpose, they are not affected by constitutional 
provisions concerning state bonds but the va¬ 
lidity of the certificates rests on the lawful pur¬ 
pose for which they were authorized and on alloca¬ 
tion of a special fund to pay them out of such 
funds as may be prescribed by the constitution.^® 

§ 169. Power and Duty to Issue in General 

The power and duty to issue warrants should be de¬ 
termined in compliance with constitutional and statu¬ 


tory provisions, and ordinarily the controller or auditor 
is obligated to issue a warrant on presentation of a prop¬ 
er ciaim duly proved. 

The power and duty of drawing or issuing state 
scrip, warrants, or certificates of indebtedness are 
generally vested in specified ofiScers by constitu¬ 
tional or statutory provisions defining the extent 
of their power and duty to draw or issue such in¬ 
struments,'^'^ and the validity of statutes regulating 
issuance of such instruments will depend on the 
provisions of the particular statute as construed 
in the light of other provisions of positive law.^® 
Warrants are to be drawn or issued only by the of¬ 
ficers empowered so to do, and on their audit, as 
discussed infra § 170 c, and a warrant issued by an 
unauthorized officer is invalid.^® A warrant should 
not be issued on an improper voucher, as discussed 
infra § 170 c, but when a claim has been duly 
certified, allowed, and ordered to be paid, the offi¬ 
cer is bound to draw his warrant therefor,®® and 


71. Mass.—^In re Opinion of the Jus¬ 
tices. 35 N.R2d 6, 309 Mass. 009. 
Punds produced by operation of 
.regulatory statute providing for in¬ 
spection of grain and issuance of cer¬ 
tificates of storage, when intrusted to 
state treasurer as custodian, became 
part of state’s funds to which consti¬ 
tutional and statutory provisions 
with respect to drawing of warrants 
applied.—^Bollen v. Price, 261 N.W. 
689, 129 Neb. 342. 

ZUoome from railroad 
Where by statute the common¬ 
wealth took over the management of 
- privately owned elevated railway 
company, the income arising under 
management of public officers was 
not in the “treasury of common¬ 
wealth” within constitutional pro¬ 
vision that no moneys shall be issued 
out of the treasury of commonwealth 
but by warrant under hand of gov¬ 
ernor with advice and consent of 
council; but where the statute fur¬ 
ther provided for commonwealth’s 
payment of deficiency resulting from 
public management and reimburse¬ 
ment by the commonwealth through 
taxes assessed on cities and towns in 
which the company is operated, mon¬ 
ey obtained by the commonwealth to 
discharge its obligation to the com¬ 
pany is “received on account of the 
commonwealth” within meaning of 
constitutional amendment requiring 
such moneys to be paid into the 
treasury thereof, and is to be regard¬ 
ed as In the “treasury of common¬ 
wealth.”—^In re Opinion of the Jus¬ 
tices. 35 N.E.2d 5, 309 Mass. 609. 

72- N.D.—Campbell v, Towner Coun¬ 
ty, 3 N.W.2d 822, 71 N.D. 616. 
ITacollected taaces due state are 
“public moneys” which must be paid 
i:o state treasurer and cannot be dis¬ 
bursed except pursuant to appropria¬ 


tion and on warrant drawn on state 
treasurer.—State ex rel. Struts v. 
Nelson. 7 N.W.2d 735, 72 N.D. 402. 
73. Kan.—State ex rel. Boynton v. 
Elansas State Highway Commis¬ 
sion, 28 P.2d 770, 138 Kan. 913. 

Tax an.tlclpatio& warrants 
Kan.—State ex rel. Axn v. State Com¬ 
mission of Revenue and Taxation, 
181 P.2d 632, 168 Kan. 240. 

74- Kan.—State ex reL Boynton v. 
Elansas State Eiighway Commis¬ 
sion, 28 P.2d 770, 138 Kan. 913. 
Under ratification rule 
Warrants issuable by highway 
commission to secure money boiv 
rowed from agency of federal gov¬ 
ernment are not “debts,” within con¬ 
stitution requiring ratification by 
voters, where payable from motor 
vehicles and motor fuels taxation 
fund, since debts referred to in con¬ 
stitution are those to be paid by 
general property tax.—State ex rel. 
Boynton v. Kansas State Highway 
Commission, supra- 
7& S.C.—State ex rel. Edwards v. 
Osborne, 7 S.E.2d 526, 193 S.C. 158. 

76. S.C.—State ex rel. Edwards v. 
Osborne, supra. 

77. Power of governor 

Fla,—^In re Advisory Opinion to the 
Governor, 154 So. 154, 114 Fla. 620. 
&evenue anticipation certificates 
Fees, rentals and other charges 
provided to be imposed and collected 
for use of buildings constructed by 
state board of control at state educa^ 
tional institutions would constitute 
proprietary fund in esse from time 
buildings, were constructed and put 
into use so as to be properly antici¬ 
pated and funded in form of revenue 
anticipation certificate debentures 
pursuant to statute.—^Hopkins v. 
Baldwin, 167 So. 677, 123 Fla. 649. 
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78. Statute hsld. valid 

Provision for remedies of manda¬ 
mus and injunction to enforce reve¬ 
nue certificates Issued by state board 
of control did not render invalid a 
statute authorizing Issuance of cer¬ 
tificates, since such remedies were 
applicable only to particular funds 
represented by pledged revenue to be 
derived as charges for use of new 
facilities to be constructed from pro¬ 
ceeds of certificates and not from ap¬ 
propriations of money made by state, 
or raised under its authority; and, 
therefore, the statute Is not unconsti¬ 
tutional as part of scheme or subter¬ 
fuge intended indirectly to involve 
or obligate state to pay out of public 
funds, or from tax resources, any 
part of sums anticipated to be de¬ 
rived from use or enjoyment of build¬ 
ings constructed.—^Hopkins v. Bald¬ 
win, supra. 

79. Tenn.—Reeves v. State, 7 Coldw. 
96. 

59 C.J. p 265 note 96. 

Olezical error 

A statutory provision that state 
“treasurer” should issue warrants for 
salaries and expenses was a mere 
clerical error and could be Interpret¬ 
ed as “auditor” the word intended by 
the legislature, since for the treasur¬ 
er both to draw and pay warrants 
would contravene the state’s estab¬ 
lished system of checks and balances. 
—State ex rel. Gra.ha.Tn v. Enking, 82 
P.2d 649, 59 Idalio 821. 

8a Arlz.—^Proctor v. Hunt, 29 P.2d 
1058, 43 Ariz. 198. 

Mo.—State ex rel. News Corp. v. 
Smith, 184 S.W.2d 598, 858 Mo. 845 
—State ex rel. R. Newton McDow¬ 
ell, Inc., Y. Smith, 67 S.W.2d 50, 834 
Mo. 658. 

NJ>.—State ex rel. Johnson v. Baker^ 
21 N.W.2d 356, 74 NJ>. 244. 
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he has authority to do so,®l and he is not justified 
in refusing to do so on the ground that the statute 
under which he is called on to act is unconstitu¬ 
tional, when he has failed to consult, and act in 
accordance with the opinion of, the attorney gen- 
eral.*2 The auditor may, however, in his dis¬ 
cretion, refuse to issue a warrant for a claim cer¬ 
tified to by another ofiScer, where the law does 
not make such certificates conclusive on the audi- 

tor-83 

On the other hand, before the state auditor or 
controller issues a warrant in payment of a claim, 
he must know that the claim is for items falling 
within the purpose of the appropriation against 
which the warrant is charged, and if it is not, 
he must disapprove the claim.S5 An ofiicer em¬ 
powered to issue warrants after auditing the claims 
is not a mere automaton, who is required to issue 
a warrant as a matter of course whenever a claim 


is presented;^* neither has he any discretion to 
refuse a warrant for the payment of a legal and 
valid claim.«7 He may refuse to issue a warrant 
to pay a claim which does not constitute a legal 
liability of the state,and will be protected as long 
as his refusal is reasonable, even though he is 
wrong in such refusal,®® but if he acts unfairly 
he is subject to the liabilities of a wrongdoer.®® 
He may also refuse to issue a warrant for money 
owing to one who is in turn indebted to the state.®^ 
Where warrants are issued by the governor with 
the advice and consent of the council, such official 
and body are entitled to a reasonable time for in¬ 
vestigation before acting on a request for a war¬ 
rant,®® but on ascertaining that the claim is valid 
ordinarily they are under the obligation of issuing 
and approving the warrant.®® Statutes prohibiting 
issuance of warrants on account of expenditures 
of a prior fiscal year, where such warrants would 


Ohio.—state ex reL Fisher v. Fergru- 
son. 60 N.B.2d 992, 142 Ohio St. 
179. 

Wash.—State ex rel. Washington 
Toll Bridge Authority v. Telle, 84 
P.2d 688, 197 Wash. 110. 

69 CJr. p 266 note 98. 

It is the mandatory duty of the 
state auditor to issue a warrant for 
a claim for which lawful appropria¬ 
tion has been made but which is not 
payable In special manner, and which 
is in proper form and has been prop¬ 
erly approved and appears on its face 
to be for public purpose.—Proctor v. 
Hunt, 29 P.2d 1068, 43 Ariz. 198. 
Propeorly approved blaim 

Under an act vestlnsr a bridge au¬ 
thority with broad discretion in the 
construction of toll bridges and their 
^'approaches,** where the authority 
did not abuse Its discretion in deter¬ 
mining wliat were Included in ap¬ 
proaches, the state auditor was un¬ 
authorized to refuse to issue war¬ 
rants for the amount of vouchers is¬ 
sued in payment of services per¬ 
formed in making the preliminary 
plans for such approaches.—State ex 
rel. Washington Toll Bridge Author¬ 
ity V. TeUe, 84 P.2d 688, 197 Wash. 
110 . 

Oovemoz’s duty to oonnterslgii 
The fact that within scope of its 
duties board of regents of state uni¬ 
versity is supreme does not relieve 
governor from countersigning war¬ 
rants in psiyment of approved claims 
against university.—State v. Jdlser, 
72 P.2d 408, 50 Axlz. 244. 

Emevgenoy undertalrliig 
State auditor was not authorized to 
refuse to deliver a warrant honor¬ 
ing a voucher for services rendered 
by attorney In furnishing certifi¬ 
cates of title on realty on ground 
that director of highways lacked au- | 


thority to make an agreement with 
respect to certificates at cost in ex¬ 
cess of five hundred dollars, and in 
absence of competitive bidding, 
where services represented a neces- 
! sary emergency undertaking demand¬ 
ing immediate enlistment of trained 
persona.—State ex reL l>orla v. Fer¬ 
guson, 60 N.II2d 476, 145 Ohio St. 12. 
81. Colo.—re Certificates of In¬ 
debtedness, 33 P. 666, 18 Colo. 566. 
H.C.—-ITorth Carolina State Art Soc. 
V. Bridges, 69 S.Sl2d 1, 236 N.C. 
125. 

Pa.—^In re Bills, 38 Pa.Co. 188. 

88. hr.D. —State ex rel. Johnson v. 
Baker, 21 N.W.2d 855, 74 H.D. 244. 

83. Nev.—State v. Horton, 84 P. 816, 
21 Hev. 466. 

59 C.J. p 266 note 1. 

84. Aiiz.—State v. Miser, 72 P.2d 
408, 50 Ariz. 244. 

Cfialms approved by state universi¬ 
ty authorities come within the rule 
reQulrlng the state auditor to know 
that the claim is for services within 
the purpose of the appropriation be¬ 
fore issuing his warrant.—State v. 
Miser, supra. 

85. Ariz.—State v. Miser, 72 P.2d 
408, 50 Ariz. 244. 

86. Kan.—Cates v. Knapp, 178 P. 
447, 104 Kan. 184. 

87. Kan.—Cates v. Elnapp, supra. 

88. Idaho.—Gem Irr. Dist. v. Gal- 
let, 253 P. 128, 43 Idaho 519. 

Kan.—Cates v. Knapp, 178 P. 447, 104 
Kan. 184. 

89. Kan.—Cates v. Knapp, supra. 

90. Kan.—Cates v. BSiapp, supra. 

91. Ind.—State ex reL Black v. 
Burch, 81 N.K.2d 850, 226 Ind. 446. 

98. Mtos.—^In re Opinion of the Jus¬ 
tices, 35 N.K.2d 5, 309 Mass. 609. 
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Exerolsa of discretion 
It is not the purpose of constitu¬ 
tional provision that no moneys shall 
be issued out of the treasury of the 
commonwealth except by warrant 
under hand of governor with advice 
and consent of council to give gov¬ 
ernor and council power to refuse to 
pay obligations lawfully incurred, 
but is a matter for the exercise by 
them of sound executive Judgment 
and discretion to determine whether 
there is sufficient reason for delay by 
them in Issuing a warrant in order 
to give reasonable opportunity for 
determining whether the elements 
entering into the computation of the 
commonwealth's obligations are in 
accordance with the law; and It is a 
matter for the exercise of their dis¬ 
cretion to determine what constitutes 
such reasonable opportunity, and in 
the exercise of such discretion, rea¬ 
sonable doubt on part of governor 
and council as to existence or 
amount, according to law, of obliga¬ 
tion or liability for elements enter¬ 
ing into the computation of the de¬ 
ficiency could be found by them to be 
sufficient reason for delay in Issuing 
a warrant—In re Opinion of the Jus¬ 
tices, supra 

93. Mass.—^In re Opinion of the Jus¬ 
tices, supra 

Duty of governor and oonnoll 
Under constitutional provision that 
no moneys shall be Issued out of the 
treasury of commonwealth except by 
warrant under hand of governor with 
advice and consent of council, the 
constitutional duty of the governor 
and council is to Inform themselves 
whether payment of amount claimed 
is in accordance with the law and if 
payment is in accordance with the 
law to issue warrant accordingly.— 
In re Opinion of the Justices, supra. 
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be drawn more than one month from the end of 
the previous fiscal year, have been held not to ap¬ 
ply to bills predicated on seasonably filed encum¬ 
brance documents supported by timely filed claims.^^ 

Deficiency warranis. The fact that instruments 
issued in lieu of deficiency warrants under an in¬ 
valid contract were approved by the governor does 
not make them valid where the governor lacked 
power to ratify the contract and where he had al¬ 
ready exhausted his power to grant deficiency war- 

rants.®5 

§ 170. Issuance, Requisites, and Validity 

a. In general 

b. Appropriation and availability of 

funds 

c. Audit or requisition; vouchers 
a. In General 

state scrip, warrants, or certificates of Indebted¬ 
ness may be issued only as authorized by law. The 
form and requisites of such instruments should com¬ 
ply with constitutional and statutory provisions. 

State warrants, scrip, or certificates of indebt¬ 
edness may be issued when,^® and only when,^'^ au¬ 
thorized by law. No warrants may be drawn or is¬ 
sued for other than authorized purposes,some 
constitutions providing that no such instruments 
shall be issued except in payment of such debts as 
are authorized by the constitution.^^ Statutes pro¬ 
viding for their issuance must not disregard any 


constitutional restrictions or limitations.*- The audi¬ 
tor cannot issue warrants for claims not matured,^ 
or, where the statute forbids, in favor of defaulting 
state officers® or persons indebted to the state.^ A 
statute forbidding the state auditor to give a public 
officer who has become a defaulter a warrant for 
monies due from the state imposes a duty on the 
state auditor and not on the state treasurer,® is 
limited to officers charged with the handling of 
state funds who become defaulters in breach of the 
trust imposed on them by law,® and may not prop¬ 
erly be invoked to enjoin the state treasurer from 
paying members of the legislature their lawful per 
diem and mileage on warrants duly issued, as a 
means of recapturing money paid them at former 
sessions pursuant to a statute later held unconsti¬ 
tutional.'^ 

In view of the presumption that public officers 
perform their duty, state warrants duly issued by 
the proper state official are prima facie valid.® 
Warrants otherwise proper and lawful are not ren¬ 
dered invalid by the fact that the issuing officer’s 
term of office will expire before the warrants be¬ 
come payable.® Warrants are not objectionable as 
payable out of the general obligations of the state, 
contrary to constitutional provisions against pledg¬ 
ing the general credit of the state for highway 
purposes, where by their terms they are payable 
out of motor vehicle and gasoline tax funds.*® 

Formal requisites. Where a warrant is issued, it 
must be in proper form;** and the omission of a 


94. Arlz.—^Board of Regents of Uni¬ 
versity €Lnd State Colleges v. Froh- 
miller, 208 P.2d 833, 69 Arlz. 50. 

95- Tex.—^Fort Worth Cavalry Club 
V. Sheppard, 83 S.W.2d 660, 126 Tex. 
339. 

96. Colo.—^In re Certificates of In¬ 
debtedness, 33 P. 556, 18 Colo. 566. 

Validating warrants see Infra § 174. 

97. Neb.—State v. Omaha Nat 
Bank, 81 N.W. 319, 69 Neb. 483. 

59 C.J. p 266 note 11. 

98. Fla.—In re Advisory Opinion to 
Governor, 114 So. 850, 94 Fla. 967. 

59 C.J. p 266 note 12. 
l^lability for Issuaiioe and payment 
An ofilcer is liable for Issuance and 
pasrment of warrants for claims he 
approved If he used money for his 
personal benefit; but the auditor and 
treasurer of state are not liable for 
Issuance and payment of such waj> 
rants where it did not affirmatively 
appear that such items were not for 
public purposes and each might have 
been for legitimate public purposes. 
—Proctor y. Hunt 29 P.2d 1058, 43 
Arlz. 198. 


99. Wls.—State v. Donald, 161 N.W. 

331, 160 Wls. 21. 

59 C.J. p 266 note 13. 

1- U.S.—^Lee v. Robinson, S.C., 25 S. 

Ct. 180, 196 U.S. 64, 49 L.Bd. 388. 
59 C.J. p 266 note 14. 

2. Ky.—Tandy v. Norman, 27 S.W. 
861, 16 Ky.L.. 290. 

3. Ala.—State v. Brewer, 62 Ala. 215. 

4. Miss.—State v. Dickinson, 20 
Miss. 579. 

59 C.J. p 268 note 41. 

Payment of warrants to persons in¬ 
debted to state see infra § 175. 

5- Ala—Hall v. Blan, 148 So. 601, 
227 Ala 64. 

6. Ala—^Hall v. Blan, supra 
Proof of default Justifying the 

state auditor to withhold a warrant 
from a public defaulter sufficiently 
appears if shown by the records in 
the auditor’s office.—State ex rel. 
Moniac v. Brewer, 62 Ala 215. 

7. Ala—Hall v. Blan, 148 So. 601, 
227 Ala 64. 

8. OkL—^In re Funding Bonds of 
1941, Series A, 119 P.2d 558, 190 
Okl. 8. 


9- Ga—^Wright v. Hardwick, 109 S. 
E. 903, 152 Ga 302. 

10. Kan.—State ex rel. Boynton v. 
Kansas State Highway Commis¬ 
sion, 28 P.2d 770, 188 Kan. 913. 

11. Me.—^Weston v. Dane, 51 Me. 
461. 

Form held sufficient 

Controller’s warrant indicating 
that st<\te unemployment funds were 
being withdrawn for deposit in un¬ 
employment trust fund of United 
States in duly designated depository 
of United States within the state for 
separate book account of the state, 
subject to order of United States 
secretary of treasury as provided by 
federal Social Security Act and state 
Unemployment Reserves Act.—Gil¬ 
lum V. Johnson, 63 P.2d 810, 7 CaL2d 
744, 108 A.L.R. 595. 

Serial form 

Certificates of state’s indebtedness, 
to be used to refund or pay state 
highway notes, could be Issued in 
serial form, notwithstanding stat¬ 
utes authorizing Issuance of callable 
certificates were passed after statute 
authorizing serial form, where later 
statute provided alternative^ not ex- 
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material recital is fatal,but mere clerical errors 
or omissions in a warrant do not invalidate it where 
it is in substantial conformity with the law.^^ jn 
the absence of a constitutional provision to the 
contrary, the legislature may provide that certifi¬ 
cates of indebtedness shall be signed by the state 
treasurer,and a provision in state bond act, that 
both the governor and the treasurer shall sign bonds, 
does not preclude the legislature from providing 
that certain other certificates of indebtedness shall 
be signed only by the state treasurer.i^ 

Lack of a definite maturity date may render war¬ 
rants nonnegotiable,!® but does not affect their va- 

lidity.i7 

b. Appropriation and Availability of Funds 

Under some constitutional and statutory provisions 
funds should be appropriated before warrants are drawn 
against them, and no warrant should be drawn where 
funds are unavailable; but under other provisions of 
positive law an appropriation Is not necessarily prereq¬ 
uisite to the drawing of a warrant, and the temporary 


lack of available funds In the state treasury will not 
preclude issuance of a warrant. It being payable as funds 
may become available. 

Under some constitutional and statutory provi¬ 
sions generally no warrant should be drawn on 
the state treasury except in pursuance of a spe¬ 
cific appropriation made by law,i8 although it is un¬ 
necessary for the appropriation to contain a pro¬ 
vision for the issuance of the warrants,!^ and un¬ 
der some constitutions or statutes there may be is¬ 
suance of warrants or certificates of indebtedness 
as to particular claims on due audit and allowance 
by the designated officer where no appropriation 
has been made for the payment of such claims.^^ 
Where an appropriation has been made for a par¬ 
ticular purpose, the auditor may and must draw 
his warrant therefor,on the presentation of prop¬ 
er vouchers or requisitions, as discussed infra 
subdivision c of this section. The warrant can be 
drawn only for the specific purpose for which the 
appropriation was made,^^ it being the duty of the 
officer to refuse to issue a warrant for any other 


elusive, method.—State ex rel. Craw¬ 
ford V. Stevens. 176 S.B. 213. 173 S.C. 
149. 

12. Md.—Thomas v. Owens. 4 Md. 
189. 

Wash.—Allen v. Grimes, 37 P. 662, 9 
Wash. 424. 

13. Cal—^Mills Nat Bank v. Herold, 
16 P. 507, 74 Cat 603, 6 Am.S.R. 
476. 

14* S.C.—State ex rel. Coleman v. 
Lewis, 186 S.R 625, 181 S.C. 10. 
Although the governor is the chief 
executive ofllcer of the state, a provi¬ 
sion in act relating to state highway 
commission that state highway cer¬ 
tificates of indebtedness should be 
signed by state treasurer was not un¬ 
constitutional.—State ex rel. Cole¬ 
man V. Lewis, supra. 

15- S.C.—State ex rel. Coleman v. 

Lewis, supra. 

Highway provisions 

Provision in State Bond Act that 
both governor and state treasurer 
should sign bonds did not preclude 
general assembly from providing, in 
an act relating to state highway com¬ 
mission, that state highway certifi¬ 
cates of indebtedness should be 
signed only by state treasurer.— 
State ex reL Coleman v. Lewis, su¬ 
pra. 

16. Cal.—^Rlley v. Johnson, 27 P.2d 
760, 219 Cal. 613, 92 A.L.R. 1292. 

17- Cal.—^Riley v. Johnson, supra. 

16. Ala.—^In re Opinion of the Jus¬ 
tices, 186 So. 731, 23? Ala. 377. 

Cal.—^Baymond v. Christian, 74 P.2d 
536, 24 CalALPp.2d 92. 

Pla.—In re Advisory Opinion to Gov¬ 
ernor, 55 So.2d 99. 


Ga.—^Maynard v. Thrasher, 48 S.E.2d 
471, 77 GaApp. 316. 

Okl.—State ex reL Hudson v. Carter, 
27 P.2d 617, 167 Okl. 32, 91 A.L.R, 
1497. 

S.C.—Grlmball v. Beattie, 177 S.K 
668, 174 S.C. 422. 

59 C.J. p 267 note 19. 

Validity of statute 
Statute held not to violate provi¬ 
sion of constitution requiring appro¬ 
priation to authorize drawing of war¬ 
rant.—State V. Tnman, 195 So. 448, 
239 Ala. 348. 

19. S.D.—State v. Handlln, 164 N. 
W. 103. 39 S.r>. 831. 

20. Colo.—People v. Kenehan, 136 P. 
1033, 55 Colo. 589. 

59 C.J. p 267 note 21. 

Xh Arizona 

(1) Where Teachers' Retirement 
Act contemplated that trustees would 
meet prior to operative date of retire¬ 
ment system but act made no appro¬ 
priation covering expenses of trus¬ 
tees prior to operative date of sys¬ 
tem, state auditor was directed to is¬ 
sue "'certificates of indebtedness" to 
trustees for expenses Incurred prior 
to operative date of act.—^Arizona 
Teachers' Retirement System v. 
Frohmlller, 140 P.2d 228, 60 Arlz. 493. 

(2) In absence of appropriation by 
state to carry out provisions of Pub¬ 
lic Employees' Retirement Act, cer¬ 
tificate of indebtedness would not is¬ 
sue to cover claims of member of 
board of trustees of retirement fund 
for expenses incurred in attendance 
at board meetings.—^Elde v. prohmil- 
ler, 216 P.2d 726, 70 Ariz. 128. 
Payment of judgment 

Where state wrongfully damaged 
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railroad's property and railroad se¬ 
cured judgment aactinst state, state 
auditor was required to issue war¬ 
rant for payment of judgment, pay¬ 
able out of any unappropriated pub¬ 
lic funds in state treasury, notwith¬ 
standing no specific legislative ap¬ 
propriation was made for pa^ .aent of 
the judgrment—State ex rel. Spokane. 
P. & S. By. Co. V. Telle, 90 P.2d 263. 
199 Wash. 70. 

21. Neb.—Appeal from State Audi¬ 
tor of Public Accounts, 226 N.W. 
911, 119 Neb. 29. 

59 C.J. p 267 note 22. 

22. Ill.—^People ex rel. Board of 
Trustees of University of Illinois 
V. Barrett, 46 N.B.2d 951, 382 Ill. 
321. 

Neb.—^Fischer v. M^sh, 202 N.W. 
422, 113 Neb. 153. 

Utah.—State Board of Land Com'rs 
V. Ririe, 190 P. 69, 66 Utah 213. 

Heapproprlation act 
Mo.—State v. Seibert, 12 S.W. 348, 
99 Mo. 112. 

Belief funds 

Ariz.—State ex rel. Conway v. Indus¬ 
trial Commission, 99 P.2d 88, 55 
Ariz. 105. 

Xtexns within appropriation 
Where appropriation bill appropri¬ 
ated to state board of health three 
thousand seven hundred seventy-five 
dollars for "operation" and two hun¬ 
dred fifty dollars for travel, board's 
demand for two hundred fifty dollars 
imprest fund for postage, traveling 
expense, and other emergencies was 
within appropriation and should be 
allowed.—State Board of Health v. 
Frohmlller, 23 P.2d 941, 42 Ariz. 231. 
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purpose.28 Where the appropriation states spe¬ 
cifically the sums to be expended for the various 
items thereunder, a warrant need not be issued 
until the obligation for which the appropriation was 
made has been incurred.24 When, however, the 
use of funds appropriated has been left to the dis¬ 
cretion of a particular board or officer, the wisdom 
of a particular use, as long as it is within the pur¬ 
pose of the appropriation, cannot be questioned 
by the officer who is to draw the warrants.^® While 
the auditor may question the legality of the con¬ 
tract on which a claim is based, the question of its 
wisdom is not before him.26 it has been held that 
the auditor has the right to question the validity 
of an appropriation act under which he is called on 
to issue a warrant,27 and that he may lawfully 
refuse to issue the warrant where such act is 
unconstitutional.28 A constitutional provision un¬ 
der which all appropriations lapse a specified time 
after adjournment of the legislature precludes is¬ 
suance of a warrant against a lapsed appropria- 
tion.2* 

Where outstanding warrants have once received 
sanction of law, no further legislative approval, 
as by appropriation, is necessaiy.^o 

Availability of funds. It has been held that a 
warrant cannot be drawn if there are no funds on 
hand to pay it,2i nor can it be drawn for an amount 


in excess of the appropriation;** and where the 
appropriation made has been exhausted, no further 
warrant may be issued thereon.*2 Where, however, 
the constitution merely prohibits the payment of 
moneys out of the state treasury in the absence of 
a legislative appropriation, as discussed supra § 
160, the legislature may authorize the issuance of 
warrants, even though no funds are available for 
their payment,*^ in which case a warrant may 
and should be issued after due audit and authenti¬ 
cation of a claim, although no funds have been 
made available for its payment by an appropria- 
tion.*5 Under some constitutional provisions war¬ 
rants issued may be either payable or nonpayable 
in accordance with the availability of funds,*® and 
the amount thereof is not limited by constitutional 
restrictions on the aggregate of state debts.*7 Al¬ 
though it may happen that there are no funds ac¬ 
tually in the treasury belonging to a specific ap¬ 
propriation, against which warrants may be drawn, 
nevertheless the auditor may, and in a proper case 
should, draw warrants against such fund not ac¬ 
tually in the treasury provided the warrants drawn 
do not exceed the amount of the appropriation,** 
and tmder this practice it is the duty of the state 
treasurer to register warrants for later payment 
in the order of their presentation.** Under the 
practice prevailing in some states, a claimant may 
be entitled to a certificate showing his right to 


23. Ill.—^People ex rel. Board of 
Trustees of University of Illinois 
V. Barrett, 4$ N.E.2d 961, 382 Ill. 
321. 

Utah.—State Board of Land Com*rs 
V. Ririe, 190 P. 69, 66 Utah 213. 
24- Ill.—People v. Brady, 116 N.B. 
204, 277 Ill. 124. 

25. Utah.—State Board of Land 
Corners V. Ririe, 190 P. 69, 68 Utah 
213. 

69 C.J. p 267 note 32. 

26. Ohio.—State ex rel. Fisher v. 
Ferguson, 60 N.E.2d 992, 142 Ohio 
St 179. 

27. Ky.—^Norman v. Kentucky Board 
of Managers of World’s Columbian 
Exposition, 20 S.W. 901, 93 Ky. 637, 
14 Ky.L. 629, 18 L.R.A. 666. 

69 C.J. p 268 note 33. 

28. Nev.—State v. Hallock, 16 Nev. 
373. 

29. Ill.—^People ex rel. Polen v. 
Hoehler, 90 N.E.2d 729, 406 Ill. 322. 

30. Mont.—State ex rel. Tipton v. 
Erickson, 19 P.2d 227, 93 Mont 466. 

31. La.—State ex rel. Edmunds v. 
Capdevlelle, 49 So. 1006, 124 La. 
137. 

82. Iowa.—O'Connor v. Murtagh, 281 
N.W. 466, 225 Iowa 782. 

81 C.J.S.—78 


Ark.—Clayton v. Berry, 27 Ark. 129. 
La.—State ex rel. Edmunds v. Cap- 
devielle, 49 So. 1006, 124 La. 137. 

33. Cat—Culllnan v. Superior Court 
In and for Sacramento County, 76 
P.2d 618, 24 Cal.App.2d 468, rehear¬ 
ing denied 77 P.2d 471, 24 Cal.App. 
2d 468. 

69 C.J. p 267 note 26. 

Drawing ox countersigning 

The comptroller general is not au¬ 
thorized to draw a warrant on the 
state treasurer and is not authorized 
to countersign a warrant drawn on 
governor, when appropriation on 
which it is drawn has been exhaust¬ 
ed.—Irons V. BEarrlson, 194 S.E.2d 
749, 186 Ga. 244. 

Salaries 

(1) The state controller is not per¬ 
mitted to draw a warrant for sal¬ 
aries oh an exhausted fund.—Culli- 
naji V. Superior Court in and for Sac¬ 
ramento County, 76 P.2d 618, 24 Cal. 
App.2d 468, rehearing denied 77 P.2d 
471, 24 Cal.App.2d 468. 

(2) Whether mandamus will lie to 
compel Issuance of a warrant for sal¬ 
aries on exhausted funds is discussed 
in Mandamus § 207. 

34. Wash.—State v. Clausen, 229 P. 
6, 131 Wash. 119. 
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35. Wash.—State v. Clausen, supra. 
69 C.J. p 267 note 18. 

36. Okl.—State ex rel. Phillips v. 
Carter, 99 P.2d 1025, 183 Okl. 671. 

Legislative power and auditor’s duty 
The legislature has the power to is¬ 
sue legal warrants, paj^ble or non¬ 
payable, according to the current 
state of the treasury, and the state 
auditor had the duty to issue nonpay¬ 
able warrants of the state in pay¬ 
ment of current claims incurred by 
various state institutions, unless pro¬ 
hibited from doing so by some con¬ 
stitutional provision.—State ex rel. 
Phillips V. Carter, supra. 

37. Okl.—State ex rel. Phillips v. 
Carter, supra. 

38. Neb.—State v. Searle, 112 N.W. 
380, 79 Neb. 111. 

69 C.J. p 267 note 27. 

Creditor’s option 

Statute construed to prevent issu¬ 
ance of warrant if creditor was will¬ 
ing to take in payment other obliga¬ 
tions of the state received by the 
state in payment of taxes, the war¬ 
rant to recite that it was to be so 
payabla—Smith v. Jones, 60 Ala. 465. 

39. Neb.—«tate v. Searle, 112 N.W. 
380, 79 Neb. IIL 
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a warrant whenever funds hecome available.^® The 
fact that the governor has vetoed part of a specific 
appropriation does not affect the duty of the offi¬ 
cer to issue a warrant where there are sufficient 
funds in the part o£ the appropriation approved 
to cover the amount of the warrant.'*^ 

Defense of state. Although no funds have been 
appropriated by the legislature for such purpose, 
the state treasurer may be obligated to honor a 
voucher and issue a certificate of indebtedness for 
items coming under the head of defense of the 
state and it has been held that the governor’s 
right to call out troops in protection of the state 
implies the power to incur expenses therefor, and 
that even though no funds are immediately avail¬ 
able, the auditor may properly draw a warrant in 
pa^Tnent of such expenses, which will be honored 
when the state treasurer has funds for its pay- 

ment.^3 

c. Audit or IStequisitloiL; VoucheTS 

Generally speaking a claim should be audited and 
allowed by the proper official before a warrant there¬ 
for is drawn, and requisitions or vouchers may be pre¬ 
requisite to issuance of the warrant. 

Under some of the constitutions or statutes the is¬ 
suance of warrants is not authorized or required 
unless the claims have been audited and allowed 
by the proper officers,^^ who in some instances may 
be the officers authorized to issue the warrants,^5 
and a warrant should not be issued on an improper 


voucher.^® Where vouchers or requisitions are 
required as a basis for issuing warrants, these 
must be presented to the auditor and must be in 
proper form,^*^ and accompanied by an itemized 
account, where so required.^® Certificates of claims 
have been held to be prima facie correct,and it 
has been laid down as a rule of thumb that where 
a claim shows on its face that it is for a public 
purpose and is properly itemized and approved by 
the department head, and where there are funds 
available for its payment, the auditor need not in¬ 
vestigate further but should approve the claim and 
issue his warrant.®® 

§ 171. Interest 

Ordinarily state warrants or certificates of Indebt* 
edness may be made Interest-bearing, and statutory 
specification of the rate of Interest has been held to set 
a maximum but not a minimum. 

In the absence of constitutional prohibition, 
state warrants or certificates of indebtedness may 
be made to bear interest.®^ In some jurisdictions 
provision is made for the payment of interest on 
warrants, unpaid for the want of funds, after reg¬ 
istration and indorsement of the warrants to such 
effect by the treasurer when failing to pay a war¬ 
rant on presentation,®® and under the practice of 
issuing warrants which may be either payable or 
nonpayable, as discussed supra § 170 b, it has been 
held that the nonpayable warrants are interest-bear¬ 
ing.®^ 


40. Miss.—Trotter v. Frank P. Gates 
& Co., 139 So. 843, 162 Miss. 569. 

41. Wyo.—State v. Forsyth, 133 P. 
521. 21 Wyo. 359. 

59 C.J. p 267 note 28. 

42. N.M.—State ex rel. Charlton v. 
French, 99 P.2d 716, 44 N.M. 169, 
Or^aadzatiLoii, OlscipUiie, and equip¬ 
ment of guard units.—State ex rel. 
Charlton v. French, supra. 

43. Idaho.—^McConnel v. Gallet, 6 
P.2d 143, 51 Idaho 386. 

Martial law 

Governor’s power to proclaim mar¬ 
tial law Implies power to incur ex¬ 
penses to pay national guardsmen, 
Justifying auditor’s drawing warrant 
on adjutant general’s contingent 
fund, regardless of its immediate in¬ 
sufficiency.—^McConnel v. Gallet, su¬ 
pra. 

44. Cal.—^Brandt v. Riley, 33 P.2d 
846, 139 Cal.App. 250. 

59 C.X p 268 note 35. 

State controller 

Cal.—Brandt v. Riley, 33 P.2d 846, 
139 CaJ.App. 250. 

trader appropriation act or budget 
estimate 

Wyo.—State ex rel. Watts v. Jack, 
125 P.2d 165, 58 Wyo. 108. 


45. Ark.—^Jobe v. Urquhart, 143 S. 
W. 121, 102 Ark, 470, Ann.Cas.l914A 
351. 

59 C.J. p 268 note 36. 

46. Wyo.—State ex rel. R. R. Crow 
& Co. V. Copenhaver, 184 P.2d 694, 
64 Wyo. 1. 

Duty of auditor or similar officer to 
draw warrant when claim duly 
certified, allowed, and ordered to 
be paid, see supra § 169. 

Vouchers improperly approved 

Wyo.—State ex'rel. R. R. Crow & 
Co. V. Copenhaver, supra. 

47. W.Va.—Shields v. Bennett, 8 
W.Va. 74. 

59 C.J. p 268 notes 37, 38. 

48. Xtemlzed statement held snjBU 
dent 

S.C.—Scroggle v. Scarborough, 160 
S.F. 696, 162 S.C. 218. 

W.Va.—State ex rel. City of Charles¬ 
ton V. Sims, 54 S.E.2d 729, 132 W. 
Va. 826. 

49. Ky.—^Lindsey v. State Auditor, 
3 Bush. 231. 

50. Ariz.—^EYohmiller v. Board of 
Regents of University and State 
Colleges, 171 P.2d 356, 64 Ariz. 862. 
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, 51. Ark.—^Hays v. McDaniel, 196 
I S.W. 934, 130 Ark. 52. 
i 59 C.J. p 269 note 49. 

1 52. Cal.—Corpus Juris cited in 
I Riley v. Johnson, 27 P.2d 760, 762, 
219 Cal. 613, 92 A.L.R. 1292. 

59 C.J. p 269 note 50. 

63. Cal.—^Rlley v. Johnson, supra. 
Power of legislature to provide for 
such registration and endorsement 
see infra 3 175. 

Fund from whldi interest payable 
Pact that statute providing for 
registration of unpaid warrants 
drawn on state treasurer made ap¬ 
propriation of an insufficient sum 
for pasnnent of Interest did not pre¬ 
clude payment of interest on regis¬ 
tered warrants from unapplied mon¬ 
eys in general fund.—^Riley v. John¬ 
son, supra. 

54 Okl.—Schmoldt v. Bolen, 80 P 
2d 609, 183 Okl. 191. 

Duty to finance 

Warrants which are authorized to 
be drawn by legislative appropria¬ 
tion are Interest-bearing if nonpay¬ 
able, and the payment of the Interest 
is a charge which the .legislature 
incidentally must finance.—Schmoldt 
V. Bolen, supra. 
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Rate of interest. Under statutes providing that 
whenever any warrant shall be presented to the 
treasurer for redemption, and the funds appropri¬ 
ated therefor are exhausted, the treasurer shall 
endorse thereon the date of presentation and the 
words “No funds with which to pay this warrant, 
and it bears ... [a specified rate of] . . . 
interest from this date until called in,” the provision 
as to interest is mandatory in the sense that war¬ 
rants cannot be made to bear a higher rate of 
interest than that specified,^® but it {3 permissible 
for the treasurer to agree with the holder for a les¬ 
ser rate;®® and attachment of interest coupons to 
a warrant bearing a lesser rate will not invalidate 
it®^ 

§ 172. Revocation 

Under the view that a warrant Is a license and not 
a contract, It Is subject to revocation. 

A warrant on the state treasurer authorizing the 
payment of money in pursuance of an appropria¬ 
tion is not a contract, but is only a license, and is 
revocable as long as it has not been paid;®® and 
a resolution of both houses of the legislature in¬ 
structing the treasurer not to pay the warrant op¬ 
erates as a revocation.®® 


§ 173. Negotiability and Transfer 

State warrants are transferable by delivery or as* 
signment, but generally speaking are not negotiable ln» 
struments. 

A warrant drawn by the proper officer on the 
state treasurer is assignable so as to authorize the 
assignee to demand payment and bring suit there¬ 
on,®® as under statutes expressly so providing.®^ 
It is not, however, a negotiable instrument in the 
sense of the law merchant so as to shut out as 
against a bona fide purchaser inquiries as to its 
validity or preclude defenses or set-offs which could 
be asserted as against the original payee,®® particu¬ 
larly where it is payable only out of a particular 
fund,®® and the innocent purchaser for value of a 
stolen state warrant acquires no title thereto.®^ 

As against the state the assignee acquires no 
greater rights than the party to whom the warrant 
was originally issued;®® but he succeeds to all the 
rights of his assignor,®® and under statute the in¬ 
dorser of a nonnegotiable warrant has been held lia¬ 
ble to the indorsee to the same extent as the en¬ 
dorser of a negotiable instrument®'^ As between 
the assignor and assignee, the former, in selling 
warrants purporting to be drawn on a special fund 
pursuant to statutory authority, impliedly warrants 


65. Ey.—^Bankers Bond Co. v. Buck- 
ingrham, 97 S.W.2d 696, 266 Ey. 
712. 

66. Ky.—^Bankers Bond Co.‘ v. 

Bucklngrham, supra. 

Consideratioii for afirreement 
State treasurer’s agreement to ob¬ 
tain purchaser for unpaid warrant 
was sufficient consideration for hold¬ 
er’s agreement that warrant be 
stamped as bearing three per cent 
interest Instead of the five per cent 
allowed by statute.—^Bankers Bond 
Co. V. Buckingham, supra. 

57. Ey.—^Bankers Bond Co. v. Buck¬ 
ingham, supra. 

58. Ga.—^E^etcher v. Renfiroe, 66 
Ga. 674. 

59. Ga.—^Fletcher v. Renfroe, su¬ 
pra. 

60. Okl.—^Logan County Bank v. 
Farmers* Nat. Bank of Oklahoma 
City, 166 P. 661, 66 Okl. 692. 

59 aJ. P 269 note 54. 

Deposit and transfer 

On deposit of state warrants by 
county treasurer of public school 
funds, depository bank was free to 
indorse warrants and handle them as 
cash items with corresponding bank, 
and the corresponding bank which 
accepted such warrants obtained ti¬ 
tle on payment of face value to des¬ 
ignated depository, imalfected by 
subsequent failure of such deposi¬ 
tory.—^Rushing v. Alabama Nat. 
Bank, 148 So. 306^^ 226 Ala. 621. 


61. N.D.—First Nat. Bank v. Ols- 
ness, 186 N.W. 751, 48 N.D. 758. 

59 C.J. p 269 note 66. 

68. Ala.—^Rushing v. Alabama Nat. 

Bank, 148 So. 306, 226 Ala. 621. 
Ark.—^Refunding Board of Arkansas 
V. State Highway Audit Commis¬ 
sion, 70 S.W.2d 1027. 189 Ark. 144. 
Tex,—Corpus JuriB cited in Speer v. 
State, 68 S.W.2d 96, 97, 123 Tex. 
Cr. 188. 

69 C.J. p 269 note 56. 

Although negotiable in form, state 
warrants possess none of the attri¬ 
butes or qualities of ’’commercial 
paper” or “negotiable Instruments,” 
except that they can be transferred 
by delivery or assignment.—Sebrlng 

V. Fagin, 141 P.2d 792, 193 Okl. 142. 
Amount recoverable 

Warrant issued by state comptrol¬ 
ler , Is not negotiable instrument in 
sense that purchaser could collect 
face thereof, regardless of amount 
actually due.—Speer v. State, 68 S. 

W. 2d 96, 123 Tex.Cr. 188. 
ZEUmlnatlon of Illegal items 

Even if state comptroller improp¬ 
erly issued deficiency certificate cov¬ 
ering sherilTs claim for fees, certifi¬ 
cate was not negotiable, and was 
subject not only to legal offset by 
state, but to subsequent elimination 
of any illegal items in sheriff’s ac¬ 
count on which certificate was based. 
Gallaway v. Sheppard, Tex.Clv. 
App., 89 S.W.2d 417, error dismissed, 
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followed in Gallaway v. Terrell, 89 
S.W.2d 420. 

Waiver or loss of right of set-off 
Ark.—^Refunding Board of Arkansas 
V. State Highway Audit Commis¬ 
sion. 70 S.W.2d 1027, 189 Ark. 144. 

63. La.—^Boxwell v. Department of 
Highways, 14 So.2d 627, 203 La. 
760. 

59 C.jr. p 269 note 67. 

Direction for payment out of par¬ 
ticular fund as affecting negotia¬ 
bility of bills and notes generally 
see Bills and Notes S 86 e. 

64. Okl.—Sebrlng v. Pagln, 1*41 P.2d 
792, 198 Okl. 142. 

Indorsement in blank 
Where a state warrant indorsed 
in blank was stolen from or lost by 
the true owner, an Innocent purchas¬ 
er for value from the thief or finder 
acquired no title thereto and could 
not compel payment by the state 
after duplicate warrant had been 
issued and paid.—Sebrlng v. Fagin, 
supra. 

65. La.—^Kleln v. State Treasurer, 8 
So. 926, 43 La.Ann. 369. 

Tex.—Gallaway v. Sheppard, Civ. 
App., 89 S.W.2d 417, error dis¬ 
missed, followed in Gallaway v. 
Terrell, 89 S.W.2d 420. 

66. Mont.—State v. Barret, 63 P. 
1030, 25 Mont. 112. 

67. Ala.—Wyatt v. State, 67 So.2d 
366, 267 Ala. 90. 
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that the mstruments are valid existing obligations 
of the state.®* One purchasing a warrant or cer¬ 
tificate of indebtedness from a holder takes subject 
to the rights of the true owner if the instrument is 
in such form as to put the purchaser on notice of 
the possibility of the existence of rights in others 
than the holder.®^ 

Voucher, It has been broadly held that a state 
voucher is a negotiable instrument'^o 

§ 174. Funding, Reissue, or Redemption 

Under statute provision may be made for the fund¬ 
ing or redemption of state warrants or certificates of in¬ 
debtedness. 

Provision is sometimes made for the refunding 
of outstanding warrant indebtedness,where the 
warrants are valid and existing obligations of the 
state.^2 The duty cast on a state board to ascer¬ 
tain the valid, outstanding warrants to be funded 
under statutory provisions has been held to be dis¬ 
cretionary in character,*^* but its determination is 
not judicial, and under a provision which "author¬ 
izes” the board to present such warrants to the 
court for a judicial determination of their validity, 
it has been held to be under a mandatory duty to 
so present the warrants 

Redemption. On the issuance of a warrant in 
accordance with the law the state pledges its cred¬ 
it for the redemption of such warrant^® A stat¬ 
utory duty of the state controller to notify the 
state treasurer when he deems unapplied money in 
the general fund sufficient to pay outstanding reg¬ 
istered warrants does not vest in the controller an 
uncontrolled discretion as to when warrants shall 
be redeemed,7® but, on the contrary, his duty so 


to notify the treasurer is ministerial and becomes 
obligatory whenever the statutory state of facts 
exists, so that he could not refrain from notify¬ 
ing the treasurer because he happened to think it 
best to have such unappropriated moneys devoted to 
other uses.77 in such cases registered warrants 
have been held to be redeemable in the order of 
their issuance.^® 

Validating warrants. Warrants otherwise void 
and unenforceable may be made a valid obligation 
of the state by constitutional amendment.^® 

§ 175. Pa3nnent 

On presentation of a warrant drawn against funds 
in the treasury by the proper official, It Is the duty of the 
state treasurer to pay It unless he has ground to ques¬ 
tion its legality. 

It is the duty of the state treasurer to pay all 
warrants drawn on him in legal form by the proper 
ofiGlcer, if there are funds in the treasury appropriat¬ 
ed by law for the purpose specified in the war¬ 
rant*® He may, however, lawfully question the 
legality of the warrant,*^ and it is the treasurer's 
right and duty to refuse payment of any warrant 
which he believes to be invalid.*® If a warrant 
has been drawn after the amount appropriated has 
been used, pa 3 rment thereon should not be made,** 
and if the warrant is drawn for too great an amount, 
a new warrant must be issued; the proper amount 
cannot be paid on the original warrant.*^ Payment 
must be made out of the fund,*® and in the me¬ 
dium,*® if any, provided or prescribed by law; 
and the treasurer is not authorized to pay a war¬ 
rant until an appropriation has been made for the 
purpose for which the warrant was drawn.*^ 
Where the legislature has made an appropriation 


68. OkL—^Logran County Bank v. 
Fanners* Xat. Bank of Oklahoma 
City. 155 P. 561, 55 Okl. 592. 

69. Miss.—McLeod v. Jackson. First 
N’at. Bank. 42 Miss. 99. 

59 C.J. p 269 note 61. 

70. Ind.—Olingrer v. Sanders. 174 N. 
F. 513. 92 Ind.App. 358. 

71. Okl.—In re Application of State 
to Issue Bonds to Fund Indebted¬ 
ness. 127 P. 1065, 33 Okl. 797. 

59 C.J. p 268 note 47. 

By caortifloates of indebtedness 
S.C.—State ex rel. Crawford v. Ste¬ 
vens. 175 S.B. 213, 173 S.C. 149. 

72. Okl.—^In re Funding: Bonds of 
1935, Series A« 50 P.2d 221, 173 
Okl. 622. 

Warrants held valid 
Okl.—^In re Funding: Bonds of 1935, 
Series B. 50 P.2d 226, 173 Okl. 626. 

73. Okl.—^Marland v. Trnffma.Ti^ 89 P. 

2d 287. 184 OkL 591. i 


74. Okl.—^Marland v. HofiCman, su¬ 
pra. 

75. Okl.—Clark v. Carter, 209 P. 932, 
86 OkL 126. 

76- Cal.—^Riley v. Johnson, 27 P.2d 
760, 219 Cal. 513, 92 A.L.R. 1292. 
77. Cal.—^Riley v. Johnson, supra. 
78; Cal.—^Riley v. Johnson, supra. 

79. Colo.—^Post Printing: & Publish¬ 
ing: Co. V. Shafroth, 124 P. 176, 63 
Colo. 129, 

59 C.J. p 268 note 46. 

80. Ariz.—^Proctor v. Hunt, 29 P.2d 
1058, 43 Ariz. 198. 

Wis.—State ex rel. Lathers v. Smith. 

299 N’.W. 43, 238 Wls. 291. 

59 C.J. p 269 note 64. 

Necessity of warrant as a basis for 
payments from state treasury see 
supra S 168. 

Anditew’s motive Immataciej where 
voucher presented to treasurer con¬ 
clusion disclosed that secretary of 
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state had audited the claim.—State 
ex rel. Lathers v. Smith, supra. 

81- Wash.—State v. Lewis, 113 P. 
629. 62 Wash. 266. 

59 C.J. p 269 note 65. 

82- Wash.—State ex rel. Bonsall v. 
Case. 19 P.2d 927, 172 Wash. 243. 

83. Kan.—^Henderson v. Hovey, 27 P. 
177. 46 Kan. 691, 13 L.R.A. 222. 

Balance on hand necessary 
Ala.—Hall v. Blan, 148 So. 601, 227 
Ala. 64. 

84. Mich.—People v. State Treasur¬ 
er. 40 Mich. 820. 

85- Ariz.—Valley Bank of Phoenix v, 
Johnson, 125 P. 704, 14 Ariz. 133. 

59 C.J. p 270 note 68. 

86. IlL—People V. Beverldg:e, 88 HL 
807. 

87. Okl.—State ex rel. Hudson v. 
Carter, 27 P.2d 617, 167 OkL 32, 91 
A.L.R. 1497. 
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within its power to pay a claim, the disbursing 
officer must apply the money for the purpose of the 
appropriation, without inquiry into the reasons 
therefor.88 However, the audit of the claim and 
the issuance of the warrant by the designated offi¬ 
cer do not bind the state treasurer.*^ In some 
jurisdictions pa 3 rment of warrants issued to per¬ 
sons indebted to the state cannot be made.^o 

Payment in bonds. Statutes requiring issuance of 
state bonds in denominations of one hundred dol¬ 
lars or multiples thereof, in lieu of certain claims 
against the state highway commission and cash pay¬ 
ment of smaller claims, have been held valid as not 
impairing the obligation of contracts.^! Under such 
statutes the holders of warrants on the state high¬ 
way fund in sums of less than one hundred dollars, 
but exceeding such amount in the aggregate, are 
entitled to receive state bonds for each one hundred 
dollars or multiples thereof and pa 3 nnent of the 
remainder in cash,^ 2 but only on presentation of 
such obligations to the proper authorities as re¬ 
quired by the statute.^3 

Loss of check. Where a check issued by the 
treasurer on a warrant is lost or not received by 
the payee, the latter is entitled to a duplicate, it 
has been held, on proving the loss of the original 
and executing an indemnity bond.^^ 

Registration and indorsement of unpaid warrants. 
In the absence of constitutional restrictions, the 


legislature may provide for the registration and 
indorsement of unpaid warrants,and the par¬ 
ticular warrants entitled to registration in such 
case depend on the terms of the particular statute.®® 
Where provision has been made for registration of 
unpaid warrants and an appropriation has been 
made of as much money as will be necessary to 
pay them from the general fund as such moneys are 
received, the legislature cannot thereafter repeal or 
render ineffective such appropriation as against the 
warrant holders.®^ 

Recovery hack. Payments made on warrants 
drawn against appropriations not chargeable there¬ 
with are invalid and subject to recovery by the 
state.®® Where warrants in negotiable form had 
come into the hands of an iimocent purchaser for 
value before maturity, fact that such warrants had 
formerly been paid by the issuance of refunding 
bonds will not render the holder liable for the val¬ 
ue of additional bonds issued to him on the surren¬ 
der of the warrants, even though such warrants 
had been stolen after their original surrender.®® 

§ 176. Remedies 

The general rules ordinarily govern as to remedies 
on warrants and certificates of indebtedness. 

The general rules ordinarily control the matter 
of remedies in respect of warrants and certificates 
of indebtedness.! 


as. N.T.—^People V. Schuyler, 79 N. 
Y. 189. 

S9- Or.—Gibson v. Kay, 137 P. 864, 
68 Or. 689. 

90. Tex.—Sherman v. Hatcher, 299 
S.W. 227, 117 Tex. 166. 

Issuance of warrants to persons In¬ 
debted to state see supra § 170 a. 

91. Ark.—^Leonard v. Smith, 61 S.W. 
2d 682, 187 Ark. 695. 

92. Ark.—^Leonard v. Smith, supra. 

93. Ark.—^Leonard v. Smith, supra. 
XnconveiLience, delay, or expense 

has been held not to affect validity 
of requirement of presentation of 
claim to state refunding board.—• 
Leonard v. Smith, supra. 

Power of board 

State refunding board, being au¬ 
thorized by statute to allow or dis¬ 
allow claims or warrants against 
state highway fund, has Implied pow¬ 
er to investigate validity thereof, and 
hence may disallow invalid warrants, 
although for less than authorized de¬ 
nominations of state bonds required 
to be issued in lieu thereof.—^Leon¬ 
ard V. Smith, supra. 

:94- Ky.—Glbony v. Commonwealth, 
91 S.W. 732, 28 Ky.L. 1280. 


95. Cal.— OorptLS Jnrls cited la. Hiley 
V. Johnson, 27 P.2d 760, 762, 219 
Cal. 613, 92 A.L.R. 1292. 

Ky.—^Rhea v. Newman, 166 S.W. 164, 
163 Ky. 604, 44 L..R.A.,N.S., 989. 

69 C.J. p 270 note 74. 

Payment of interest on such war¬ 
rants see supra 9 171. 

Authority to Indorse 

State treasurer is authorized to In¬ 
dorse on state warrants words "not 
paid for want of funds,” where gov¬ 
ernor, secretary of state, and state 
treasurer deemed it advisable that 
warrants should be so indorsed if 
funds were insufficient for payment, 
and the provision requiring him to 
indorse on state warrants words “not 
paid for want of funds” if Governor, 
secretary of state and state treasure 
er so direct, was not unconstitutional 
limitation on his powers as treasurer. 
—State ex rel. Thomas v. Holman, 20 
F.2d 430, 142 Or. 339. 

96. Ariz.—Valley Bank of Phoenix v. 
Johnson, 125 P. 704, 14 Ariz. 133. 

59 C.J. p 270 note 76. 

97- Cal.—^Rlley v. Johnson, 68 P.2d 
631, 6 Cal.2d 629—Riley v. Johnson, 
27 P.2d 760, 219 CaJ. 613, 92 A.L.R 
1292. 


98. Mo.—State v. Weatherby, 129 S. 
W.2d 887, S44 Mo. 848. 

Rullxig of auditor open to attack 
Where payments were had on war¬ 
rants unauthorizedly drawn against 
an appropriation not chargeable 
therewith, no action by any public 
official could make them valid, as 
against contention that state auditor 
approved payments in a quasi-Judi- 
clal capacity, and that state's action 
to recover payments was an unau¬ 
thorized collateral attack on his offi¬ 
cial ruling.—State v. Weatherby, su¬ 
pra. 

99. Cal.—State v. Wells, 15 Cal. 336. 
59 C.J. p 270 note 76. 

1. La—^Boxwell v. Department of 
Highways, 14 So.2d 627, 203 La 
760. 

Amount of recovery 
Where sales to state highway com¬ 
mission were for agreed prices of 
less than five hundred dollars, sell¬ 
ers* assignees were entitled to full 
amount charged an4 interest at rate 
of four per cent per annum on sales 
evidenced by warrants providing for 
such interest.—^Boxwell v. Depart¬ 
ment of Highways, supra. 
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P. BILLS AND NOTES AND BILLS OP CEEDIT OR OTHER SECURITIES INTENDED 

TO CIRCULATE AS MONEY 


§ 177. BiUs and Notes 

In the absence of constitutional limitation on Its 
power, the legislature may authorize issuance of bills 
and notes as direct obiigations of the state. 

In the absence of constitutional restrictions, the 
legislature may authorize the issuance of bills and 
notes as a direct obligation of the state,2 the form 
which such paper is to take depending on the terms 
of the statutes.^ When issued in accordance with 
law, such negotiable paper imposes the same lia> 
bili^ on the state as that which attaches to private 
individuals under like circumstances.^ Holders of 
negotiable paper issued by the state, in the absence 
of allegations to the contrary, are presumed to 
be innocent purchasers for value before maturity 
without notice of any objection to its validity.® 
When authority to issue such paper exists, fraud 
or irregularity on the part of the authorized agents 
of the state in connection with its issuance will not 
affect innocent purchasers for value without no¬ 
tice.® The auditor is not obligated to register state 
notes where they are not issued in compliance with 
statutoiy provisions.^ In a proper case bills or 
notes may be paid out of a sinking fund,® or may 
be funded by the issuance of bonds.® 

Statutory tax anticipation notes have been distin¬ 
guished from “bonds,”^® and their issuance depends 
on the constitutional and statutory provisions au¬ 
thorizing them rather than on provisions relating 
to bonds.^1 Statutes authorizing issuance of tax 
anticipation notes have been construed as not re¬ 
quiring their issuance, but merely authorizing use 
of the notes when revenues come in slowly and 


such a statute has been construed as not authorizing 
issuance of notes before any warrants are issued, 
but as contemplating payment by warrant as long 
as it appears that warrants are payable.^® Failure 
of the statute authorizing issuance to designate pri¬ 
ority of payment does not affect the validity of the 
issue of notes,i4 the statute manifesting a legislative 
intent that all notes shall be paid at maturity either 
by payable warrants or by the proceeds of new 
notes.i® Where the statute expressly limits the 
principal of the notes to the amount of appropria¬ 
tions, it is contemplated that the principal of both 
the warrant and the note obligation shall not in 
the aggregate exceed the appropriation.^® In this 
connection it has been said that the court will as¬ 
sume that the ofl&cers charged with the duty of is¬ 
suing tax anticipation notes determined the date 
when expected revenues would be available to pay 
them,i7 and that the statute permits the fixing of 
a maturity date in compliance with law.i® 

§ 178. Bills of Credit or Other Securities In¬ 
tended to Circulate as Money 

A bill, warrant, certificate or other Instrument Is¬ 
sued by the state on its own faith and Intended to cir¬ 
culate as money constitutes a bill of credit within provi¬ 
sions of the federal Constitution prohibiting Issuance of 
bills of credit by a state. 

The federal Constitution provides in Article 1 
§ 10 that "no state shall emit Bills of Credit^', and 
any bill, warrant, certificate of indebtedness, or 
similar instrument, issued by the state, on the faith 
of the state, and designed to circulate as money, is 
a bill of credit within the meaning of the prohibi¬ 
tion but bills not issued on the general credit of 


2. Ark.—^Bush v. Martineau, 296 S. 
W. 9, 174 Ark. 214. 

3. Ark.—^Bush v. Martlneau, supra. 
59 C.J. p 271 note 93. 

4. Ky.—^Keck v. Browne, 234 S.W.2d 
183, 314 Ey. 151. 

5. C.--State V. Blease, 79 S.E. 247, 96 
S.C. 403. 

Wlieze tbe state elects to become a 
party to commercial paper, the state 
assumes all responsibilities of pri¬ 
vate persons under the same circum¬ 
stances.—Keck V. Browne, 234 S.W. 
2d 183, 314 Ky. 161. 

5. S.C.—State v. Blease, 79 S.B. 247, 
95 S.C. 403. 

6. S.C.—State V. Blease, supra. 

59 0.3*. p 271 note 96. 

7. Ill.—People ex rel. City of Chica¬ 
go V. Barrett, 26 N.B.2d 478. 373 
Ill. 393. 

8. N.H.—^In re Opinion of Justices, 
21 A.2d 163, 91 N.H. 534. 


Disoretioxi of governor and council 
Such borrowings on notes as are 
authorized by the act permitting 
emergency borrowing by the state in 
a sum not to exceed a specified sum 
per annum, may, in the discretion of 
the governor and council, properly be 
paid out of the sinking fund, and the 
guide for the exercise of the discre¬ 
tion is found In the 1931 act provid¬ 
ing a special fund for the rehaJblllta^ 
tlon of treasury balances and the re¬ 
tirement of state Indebtedness.—^In 
re Opinion of the Justices, supra. 

9. Okl.—^In re State Treasury Note 
Indebtedness, 90 P.2d 19, 185 Okl. 
10 . 

10. Okl.—Schmoldt v. Bolen, 80 P.2d 
609, 183 Okl. 191. 

State bonds are discussed infra 19 
179-190. 

11. Okl.—Schmoldt v. Bolen, supra. 

12. Okl.—Schmoldt v. Bolen, supra. 
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13. Okl.—Schmoldt v. Bolen, supra. 

14. Okl.—Schmoldt v. Bolen, supra. 

15. Okl.—Schmoldt v. Bolen, supra. 

16. Okl.—Schmoldt v. Bolen, supra. 

17. Okl.—Schmoldt v. Bolen, supra. 

18. Okl.—Schmoldt v. Bolen, supra. 
Any date within the biennium 

The statute authorizing the issu¬ 
ance of tax anticipation notes does 
not prohibit the fixing of a maturity 
date, and any date within the bien¬ 
nium can be fixed as maturity date 
for the first issue, and such dates 
may be fixed for maturity of renew¬ 
al notes as may appear from time to- 
time to afford opportunity for the 
collection of taxes provided for pay¬ 
ment.—Schmoldt V. Bolen, supra 

19. Ark.—Bragg v. Tuffta^ 6 S.W. 
158, 49 Ark. 554. 

59 aj. p 270 note 79. 
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the state but made payable out of a special fund 
pledged therefor are not bills of credit,nor are 
state obligations not intended to circulate as money, 
such as auditor’s warrants,certificates of indebt- 
edness,22 or coupons for interest on state bonds.23 
Fact that a certificate of indebtedness is receiva¬ 
ble in payment of taxes does not make it a bill 
of credit within the prohibition.24 The prohibition 
does not extend to bills issued by corporations incor¬ 


porated by the state, although intended to circulate 
as money; such bills are not emitted by the state,25 
and it is immaterial that the state is the sole stock¬ 
holder of the corporation.25 The constitutional 
provision does not prohibit a state from paying bills 
of credit,27 replacing them with other evidences of 
indebtedness not amenable to the constitutional ob- 
jection,28 or making a loan thereof.29 


G. BONDS 


§ 179. Power to Issue 

a. In general 

b. Purpose 

a. In General 

Subject to constitutional restrictions, the legislature 
has power to authorize the Issuance of state bonds. 

Subject to any restriction that may be contained 
in the state constitution, the legislature has power 
to authorize the issuance of state bonds,20 and it has 
been said that the authority of a state to issue bonds 
is derived from the constitution,2i and that the di¬ 


rections contained in its provisions must be fol- 
lowed.32 Bonds issued under authority of a con¬ 
stitutional statute are valid obligations of the state,33 
and are not to be held illegal merely on the ground 
that they are unwarranted or imnecessary.34 On 
the other hand, since the power of the legislature 
is subject to constitutional limitations,25 bonds is¬ 
sued under authority of an unconstitutional act are 
void.33 In some jurisdictions a power to contract 
a debt by loan carries with it the power to issue 
bonds.37 

The power of particular officers or boards to is- 


20. Texm.—Gk)wen v. Shute, 4 Baxt 
67. 

21. U.S.—Houston, etc., R. Co. v. 
Texas, Tex., 20 S.Ct 646, 177 U.S. 
66, 44 L.Bd. 673. 

Miss.—^Pagaud v. State, 13 Miss. 491. 

22. S.C.—State V. Moorer, 160 S.E. 
269, 162 S.C. 455, appeal dismissed 
and certiorari denied Johnson v. 
State Highway Commission of 
South Carolina, 60 S.Ct. 238, 281 U. 
S. 691, 74 Ii.Bd. 1120—State v. Car- 
dozo, 6 S.C. 297. 

State warrants and certificates are 
discussed generally supra §§ 168- 
176. 

23. U.S.—^Poindexter v. Greenhow, 
Va., 6 S.Ct. 903, 114 U.S. 270, 29 
L.Bd. 186. 

24. S.C.—State V. Cardozo, 5 S.C. 
297. 

25. U.S.—^Briscoe v. Kentucky Bank, 
Ky., 11 Pet. 267, 9 L.Ed. 709. 

69 C.J. p 270 note 85. 

26. U.S.—^Briscoe v. Kentucky Bank, 
supra. 

Tenn.—Western, etc., R. Co. v. Tay¬ 
lor, 6 Heisk. 408. 

27- S.C.—Walker v. State, 12 8.a 
200 . 

28. S.C.*—Bond Bebt Cases, 12 S.C. 

200 . 

29. Mo.—^Loper v. State, 1 Mo. 632— 
Mansker v. State, 1 Mo. 452. 

■30- S.D.—^In re Opinion of Judges, 
204 N.W. 905, 48 S.D. 375. 

•59 C.J. p 271 note 99. 


31. m. —^People ex rel. Kemer v. 
Martin, 194 N.B. 667. 369 IlL 408. 

69 C.J. p 271 note 1. 

32. Ill.—^People ex rel. Kemer v. 
Martin, supra 

33. Ala—^Rogers v. Garlington, 173 
So. 372. 234 Ala 13. 

S.D.—In re State Bonds, 63 N.W. 223, 
7 S.D. 42. 

69 C.J. p 271 note 2. 

Construction of statute 

In determining intention of legisla¬ 
ture in enacting State Highway Bond 
Act, the refinements of legal argu¬ 
ment should not be permitted to lead 
the supreme court into a field of dis¬ 
cussion or speculation which would 
impose on the legislative purpose or 
result, that which was not within the 
contemplation of the legislature.— 
State ex rel. Brown v. Bates, 18 S.R 
2d 346, 198 S.C. 430. 

Statutes heldl valid 

(1) Generally.—^Preston v. Clem¬ 
ents, 232 S.W.2d 85, 313 Ky. 479. 

(2) Act authorizing a veterans' 
honorarium and issuance of bonds for 
that purpose payable from a cigar¬ 
ette tax.—State ex rel. Graham v. 
Board of Examiners, Mont., 239 P.2d 
283. 

(3) Statutes authorizing issuance 
of bonds for highway purposes.— 
Pickens v. McMath, 220 S.W.2d 602, 
215 Ark. 332. 

(4) Statute, providing for Issuance 
of bonds for purposes of specified 
state institutions, which Included 
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fixed plan of administration and 
which was to become operative upon 
ascertainment of particular facts, 
and which pledged revenues derived 
from electric power taxes for pay¬ 
ment thereof.—Crawford v. Johnston, 
181 S.B. 476, 177 S.C. 399. 

Time of issuance 

Act of 1949 authorizing sta;te board 
of fiscal control to issue not exceed¬ 
ing twenty-eight million dollars of 
general obligation bonds for con¬ 
struction of highways and bridges in 
fiscal years 1949 to 1952 and defining 
the phrase ''fiscal year" as meaning 
the twelve-month period beginning 
each April 1 and ending the follow¬ 
ing March 81, intended that first is¬ 
suance of bonds should be in the fis¬ 
cal year beginning April 1, 1949, 
rather than for fiscal year ending 
March 31, 1949.—^Pickens v. McMath, 
220 S.W.2d 602, 215 Ark. 332. 

34. S.C.—^Williamson v. Richards, 
155 S.E. 890, 168 S.C. 534. 

35. U.S.—Williams v. Louisiana, 
La, 103 U.S. 637, 26 L.Ed. 696. 

Tex.—Texas Nat. Guard Armory 
Board V. McCraw, 126 S.W.2d 627, 
132 Tex. 613. 

69 C.J. p 271 note 98. 

36. Iowa—^Hubbell v. Herring, 249 
N.W. 430, 216 Iowa 728. 

N.C.—^BaJtzer v. State, 10 S.E. 163, 
104 N.C. 266, affirmed 16 S.Ct. 500, 
161 U.S. 240, 40 L.Ed. 684. 

59 C.J. p 271 note 4. 

37. Colo.—^In re Contracting of 
State Debt by Loan, 41 P. 1110, 21 
Colo. 399. 



§ 179 

sue bonds on behalf of the state rests on consti¬ 
tutional or statutory authority,3S and no such power 
should be held to exist unless the authority is con¬ 
ferred in clear and express language-^® Bonds is¬ 
sued by state officers without authority are not 
valid obligations of the state.'^® In some jurisdic¬ 
tions the authority to issue the bonds of the state, 
under the constitution, can be conferred only by 
an act of the general assembly passed in conform¬ 
ity with the provisions of the constitution.**^ If 
the act conferring the power to issue the bonds is 
unconstitutional, the issue of such bonds will be 
without authority ,^.nd the bonds, even in the 
hands of a bona fide holder, will be invalid.**^ State 
boards and officers may obligate themselves and 
the state only in pursuance to the terms and in 
conformity with the provisions of the authorizing 
statute.^^ The legislature may authorize the is¬ 
suance of bonds on which the state is to become 
liable only in a certain event, and in such case the 
liability of the state will depend on the happening 
of the prescribed condition.^® Where a commission 
is authorized both under an amendment of the con¬ 
stitution and under the enabling statute to issue 
“warrants or other instruments” to represent state 
indebtedness, it has power to issue bonds as con¬ 
stituting “other instruments” within the contem¬ 
plation of the constitution and statute.^® 

^'Stocks,^ The term “stocks” of a state refers 
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to state obligations of any sort, but does not pre¬ 
scribe the form that such an obligation shall take.<7 

b. Purpose 

The state may Issue bonds for authorized purpose, 
but bonds issued In violation of constitutional restric¬ 
tions as to purpose are InvaHd. 

The state may issue bonds for authorized pur¬ 
poses,^8 and under some constitutions the power of 
a state to borrow money for particular purposes 
carries with it the power to issue bonds for such 
purposes.**® Where, however, a constitutional pro¬ 
vision prohibits the issuance of bonds except for 
certain purposes, the state cannot pay or obligate 
itself to pay the principal or interest of bonds for 
other purposes.®® Statutes providing for the is¬ 
suance of state bonds for particular purposes may 
do so only in so far as the constitution of the par¬ 
ticular jurisdiction permits,as where the consti¬ 
tution restricts issuance of state bonds to cases of 
unforeseen emergency.®® Under the foregoing and 
other constitutional provisions prohibiting issuance 
of state bonds for other than specified purposes, 
there is no violation of the constitution irrespec¬ 
tive of the purpose of the issue, where the bond 
or similar obligation does not constitute an obliga¬ 
tion of the state payable from its funds or property, 
as where the bond issue is for a self-liquidating 
project®® 
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38. Ky.—Estes v. State Highway 
Commission, 29 S.'W.2d 583. 235 Hy. 
86 . 

59 C.J. p 271 note 6. 

Delegation of anthozlty 

A statute Is not Invalid as con¬ 
taining an illegal delegation of leg¬ 
islative power because amount of de¬ 
bentures to be issued, time of issu¬ 
ance, Interest rate, etc., are left to 
the discretion of the highway com¬ 
mission.—^Pioneer Motors v. State 
Highway Commission, 165 P.2d 796, 
118 Mont. 333. 

Obligations of state 
Veterans* bonus bonds lawfully is¬ 
sued by board are bonds of state, and 
indebtedness lawfully Incurred by 
board is indebtedness of state and 
not obligation of board itself.—State 
ex rel. Kemp v. Board of LicLuldation 
of State Debt, 39 So.2d 333, 214 Da. 
890. 

39- Or.—^Benson v. Olcott, 187 P. 
843, 95 Or. 249. 

40u e.C.—Whaley v. Gaillard, 21 S.C. 
560, error dismissed 8 S.Ct. 1053, 
127 U.S. 216, 32 L.Ed. 125. 

41. S.C.—^Bond Debt Cases, 12 S.C. 

200 . 

42. S.C.—^Bond Debt Cases, supra. 

43. S.C.—^Bond Debt Cases, supra. 


44. Va—Almond v. Gilmer, 51 S.B. 
2d 272, 188 Va 822. 

45. Cal.—Reis v. State, 65 P. 1102. 
133 CaL 593—Sawyer v. Colgan, 36 
P. 580, 834, 102 Cal. 283. 

46. Ala.—In re Opinions of the Jus¬ 
tices, 149 So. 781, 227 Ala. 296. 

47- N.H.—^In re Opinion of the Jus¬ 
tices, 128 A. 812, 814, 81 N.H. 573. 
60 C.J. p 110 notes 3, 4. 

48. Ky.—^Long v. Mayo, 111 S.W.2d 
633, 271 Ky. 192. 

Purpose of refunding see Infra 9 187. 
Funding of warrants 
The legislature's pledge of full 
faith, credit, and resources of state 
to payment of an obligation which 
state is legally bound to pay violates 
no provision of constitution, and 
state warrants, drawn against state’s 
general revenues by state auditor on 
claims audited and allowed by him 
within amounts and for purposes of 
valid appropriations against which 
drawn, and registered by state treas¬ 
urer as nonpayable because there 
were no funds in state treasury to 
pay them, are valid and existing 
state obligations subject to funding 
in accordance with provisions of a 
state funding bond act.—^In re Fund¬ 
ing Bonds of 1941, Series A, 119 P.2d 
558, 190 Okl. 8. 


Faztlciilar purposes 

(1) Within such restrictions as 
may be imposed by the constitution, 
the state may issue bonds in aid of 
banks.—Hope v. Board of Liauida- 
tion, 9 So. 754, 43 La.Ann. 738. 

(2) Unless prohibited by constitu¬ 
tional provisions, the state may issue- 
bonds in aid of railroads.—State v. 
Nlcholls, 30 Lia.Ann. 1217. 

(3) Public aid to railroad generally 
see Railroads 99 32-44. 

49. Colo.—In re Contracting of State 
Debt by Loan, 41 P. 1110, 21 Colo. 
399. 

59 C.J. p 272 note 18. 

50- Fla.—Williams v. Town of Dun- 
nellon, 169 So. 631, 125 Fla. 114— 
Martin v. Dade Muck Land Co., 116 

So. 449, 95 Fla. 530, appeal dis¬ 
missed 49 S.Ct 26, 278 U.S. 560, 73 
L.Ed. 505. 

51. Fla.—^Holland v. State, 15 Fla. 
455. 

59 C.J. p 272 note 16. 

52. Mo.—Church v. Hadley, 146 S.W. 
8, 240 Mo. 680, 39 L.R.A,N.S., 248. 

59 C.J. p 272 note 17. 

53- Fla.—State ex rel. Watson v. 
Caldwell, 23 So.2d 855, 156 Fla 618, 
opinion supplemented in other re-- 
i specU 24 So.2d 797. 167 Fla. 70—- 
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Under constitutional provisions to the effect that 
the legislature shall have power to issue state bonds 
only for the purpose of repelling invasion or sup¬ 
pressing insurrection, state bonds may not legally 
he issued for any other purpose,54 and attempts to 
violate such constitutional provision are open to in- 
junction.55 On the other hand, reasonable doubt 
AS to whether an obligation is to be issued by or 
for the state should be resolved in favor of the 
validity of the enabling statute,56 and a statute 
should not be adjudged violative of the constitu¬ 
tional prohibition unless it appears beyond reason¬ 
able doubt that the obligations authorized are in 
legal effect “state bonds” to be issued for purposes 
other than those permitted.®^ 

Under constitutional provisions to the effect that 
no debt shall be contracted by the state except, 
inter alia, to meet casual deficits in the revenue or 
to redeem a previous liability of the state, deficits 
arising because of failure of taxation to realize 
the returns estimated therefrom, such condition oc¬ 
curring without design and unexpectedly, are so 
far “casual” that they may be funded by bonds 
for which provision is made by legislative enact¬ 
ment,® 6 and casual deficits may also be met by bonds 
issued on the basis of redemption of “previous lia¬ 


bility of the state.”®® 

Public or private purpose. Within constitutional 
restrictions, it has been held that the legislature 
may authorize the issuance of state bonds for a 
public purpose,®® but not for a private purpose.®^ 

§ 180. - Limitation on Amount 

The amount of state bond issues should be kept with¬ 
in constitutional limitations. 

Where there are constitutional limitations on the 
amount of bonds that may be authorized by the 
legislature, statutes providing for their issuance 
must be in conformity therewith.®® A bond issue 
should also comply with any statutory provisions 
limiting its amount.®® 

§ 181. Conditions Precedent; Preliminary 
Proceedings 

There should be due com>p4lance with conditions pre* 
cedent and requirements as to preliminary proceedings 
before issuance of state bonds, and approval by the 
qualified voters Is sometimes requisite. 

There should be due compliance with conditions 
precedent and with requirements as to preliminary 
proceedings before issuance of state bonds,®4 as 


Kinsey v. Walton County Bridgre 
Authority, 186 So. 418, 186 Fla. 204. 
Mich.—Attorney General ex rel. 

Saves V. State Bridge Commission, 
269 N.W. 888, 277 Mich. 373, opin¬ 
ion affirmed and supplemented in 
other respects 270 N.W. 308, 277 
Mich. 373. 

Bridges and roads 
Fla.—State v. Florida State Imp. 
Commission, 31 So.2d 548, 159 Fla. 
838, followed in 31 So,2d 554, 159 
Fla. 350, and 31 So.2d 555, 159 Fla. 
351. 

Sospitals bonds 

La.—State ex rel. Porterle v. Chari¬ 
ty Hospital of Louisiana at New 
Orleans, 161 So. 606, 182 La. 268. 
Operation of sanatoriuan 
Fla.—^Brash v. State Tuberculosis 
Board, 169 So. 218, 124 Fla 652. 

64. Fla.—^Williams v. Town of Dun- 
nellon, 169 So. 631, 125 Fla 114— 
Brash v. State Tuberculosis Board, 
167 So. 827, 124 Fla 167. 

59 C.J. p 272 note 16. 

TJhaixthorlzed purpose 

Contemplated transaction wherein 
board of commissioners of state in¬ 
stitutions will obtain loan or advance 
of money from federal government 
under National Industrial Recovery 
Act, for erection of buildings at state 
insane hospital and state prison, and 
agree to repay loan or advance in 
monthly or annual Installments, with 
interest, was held to create Interest¬ 


bearing contract obligation to pay 
state funds in future in violation of 
constitutional provision.—Sholtz v. 
McCord, 150 So. 284, 112 Fla. 248. 
55. Fla.—Williams v. Town of Dun- 
nellon, 169 So. 631, 125 Fla. 114—• 
Brash v. State Tuberculosis Board, 
167 So. 827, 124 Fla. 167. 

56w Fla.—Williams v. Town of Dun- 
nellon, 169 So. 631, 125 Fla. 114. 

57- Fla,—Williams v. Town of Dun- 
nellon, supra. 

58. W.Va—^Dickinson v. Talbott, 170 
S.B. 425, 114 W.Va. 1. 

Failure to levy tax 
Where a deficiency in revenues has 
arisen, and the legislature has failed 
to levy a tax to cover such deficiency, 
as contemplated by one clause of the 
constitution, its right thereafter to 
provide for such deficiency by issu¬ 
ing state bonds is not precluded by 
such clause.—^Dickinson v. Talbott, 
supra. 

59. W.Va.—Dickinson v. Talbott, su- 
pr?a 

60. N.T.—People v. Westchester 

County Nat. Bank of Peekskill, 132 
N.E. 241, 231 N.T. 465, 16 A.L.R. 
1844. 

59 C.J. p 272 note 19. 

61. N.D.—Green v. Frazier, 176 N.W. 
11, 44 N.D. 395, affirmed 40 S.Ct 
499, 253 U.S. 233, 64 L.Bd. 878. 

59 CJ. P 272 note 20. 

1241 


62. Pa.—Montgomery v. Martin, 143 
A. 505, 294 Pa. 25. 

59 C.X p 273 note 29. 

Act held valid 

The 1940 amendatory act providing 
for the refunding of certain Issues 
of bonds of the state issued under 
the act of 1938 is constitutional so 
that proposed bonds to refund bonds 
payable from gasoline tax revenues 
would be valid notwithstanding the 
act of 1938 limited state’s right to 
issue additional bonds payable from 
such revenues.—Bank of Morton v. 
State Bond Commission, Miss., 199 
So. 507. 

63. Md.—Wyatt v. Beall, 1 A.2d 619, 
175 Md. 258. 

SufflclexLt oompllaace shown 
A statute providing for issuance of 
refunding bonds in the same total 
amount did not prevent the issuance 
of refunding bonds in the total 
amount of the earlier bonds, notwith¬ 
standing some of earlier bonds had 
been redeemed, where there were un¬ 
certainties in amounts necessary to 
be paid to redeem the earlier bonds 
and uncertainty existed 8ls to the 
amount to be realized on the sale of 
the refunding bonds.—Wyatt v. 
Beall, supra. 

64. Conn.—^Legrat v. Adorno, 83 A.2d 
185, 138 Conn. 134. 

Approval of committee or board 
(1) Manifest purpose of statute, 
directing treasurer to issue in^tu- 
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with respect to requirements as to notice® 5 and pub¬ 
lication;®® and there can be no valid issuance of 
state bonds unless the question of the bond issue 
is submitted to a vote of the electors, as required 
by constitutional or statutory provisions.®^ The 
election must -be held in accordance with constitu¬ 
tional and statutory requirements,®® and approval of 
the requisite number of qualified electors is essen¬ 
tial.®® On the other hand, a bond issue will be 
valid in this respect where it has received approval 
of the requisite percentage of voters at a properly 
conducted election.^® 

Where the bond or similar obligation is payable 
from a special fund without pledge of the general 
credit of the state, no approval of electors is nec¬ 


essary and a statute which does not provide 
for issuance of bonds or other evidences of indebted¬ 
ness or pledge the faith and credit of state revenues 
but which merely provides that part of a certain 
fund shall be used for specified purposes is not 
violative of the constitutional provision in ques¬ 
tion, even though no election is held.^® Revenues 
of a school district are not revenues of the state 
within the meaning of constitutional prohibition 
against pledging revenues of the state without ap¬ 
proval of the voters;*^® but, where a pledge of the 
state revenues is involved in a school or educational 
project for raising money, the matter must be sub¬ 
mitted to the voters under the constitutional re- 
quirement,'^^ and after passage of a constitutional 


tional buildings bonds In such 
amounts as might be determined by 
specified committee, was to intrust 
power of approving and of determin¬ 
ing amounts and times of issue of 
bonds provided for to such commit¬ 
tee, composed of chief executive of 
state and two other members of 
state government who, by virtue of 
their respective positions and re¬ 
sponsibilities, presumably would 
prove best qualified to deal with 
proper utilization of amounts to be 
realized to meet state's needs, and 
statute gives rise to no implication 
that on adoption of that bonds act 
section there was any legislative In¬ 
tention that controls so established 
were not to continue until all of 
bonds were issued.—^Legat v. Adorno, 
supra. 

(2) The act requiring consent of 
the state bond and tax board before 
a public corporation may “issue” 
bonds was intended to prevent issu¬ 
ance of fraudulent bonds or bonds 
improperly secured or improperly 
authorized and to minimize the bur¬ 
den of local taxes; and under such 
act, after a public corporation bond 
issue has been legally confected, the 
Issuing board is not required to ob¬ 
tain the consent of the state board 
to the sale of every individual bond 
before it is actually sold, but the 
required consent must be to the 
whole issue.—State ex reL Louisiana 
Sav. Bank & Trust Co. v. Board of 
Sup'rs of Louisiana State University, 
11 So.2d 621, 202 La 176. 

Deter m ina t i o n, as to new expendi¬ 
tures 

■Statute establishing public works 
department does not vest in public 
works department power to deter¬ 
mine what new capital expenditures 
ajpe needed for purposes of Institu¬ 
tional Building Bonds Act; and, 
where it expressly repeals a prior 
statute creating a committee com¬ 
posed of the governor, the comptrol¬ 
ler, and the commissioner of finance 
and, control, the new act was not op- 


I erative to eliminate or otherwise af- 
I feet the Incorporation by reference 
of the repealed statute into the In¬ 
stitutional Building Bonds Act, and, 
notwithstanding the repeal of the 
prior act, the committee created 
therein would be required to approve 
issuance of bonds under Institutional 
Building Bonds Act—^Legat v. Ador¬ 
no, 83 A.2d 185, 138. Conn. 184. 

65. Okl.—In re Blinding Bonds of 
1941, Series A, 119 P.2d 558, 190 
Okl. 8—^In re State Treasury Note 
Indebtedness, 90 P.2d 19, 185 Okl. 
10 . 

66. Ill.—^People ex reL Kemer v. 
Martin, 194 N.E. 557. 359 Ill. 408. 

CtonstLtntlonal req-airemexts 
Where a statute required publics^ 
tion of the act weekly for three 
months In at least two daily news¬ 
papers, constitutional requirements 
were met by proper publication in 
only one newspaper, amd, hence, non- 
compliance with statute by publish¬ 
ing act in second newspaper for only 
part of required period did not inval¬ 
idate bond Issue approved by large 
majority.—^People ex rel. Kerner v. 
Martin, supra. 

67. Ark.—Carpenter v. MEcLeod, 150 
S.W’.2d 607, 202 Ark. 359. 

S.C.—State ex rel. Edwards v. Os¬ 
borne, 7 S,E.2d 6 26, 193 S.C. 158. 

59 C.J. p 273 note 30. 

68. Idaho,—State v. Banks, 198 P. 
472, 33 Idaho 765. 

59 C.J. p 273 note 31. 

General election law requhrements 
Election under act of 1949 author¬ 
izing state board of fiscal control to 
issue not exceeding twenty-eight mil¬ 
lion dollars of general obligation 
bonds of state for construction of 
highways and bridges was not inval¬ 
id on ground that In some counties 
notice was not given by sheriff as 
provided in the General Election 
Law.—^Pickens v. McMath, 220 S.W. 
2d 602, 215 Ark. 332. 

Initlaited act x>zovlBion8 
Where act provided that county, 
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boards of election commissioners of 
several counties of the state should 
hold and conduct election on issuance 
of bonds, an 3 rthing in an initiated act 
to the contrary notwithstanding, it 
was not necessary that bond election 
should have been held in accordance 
with provisions of the initiated act.— 
Pickens v. McMath, supra. 

69. N.C.—Patterson v. Everett, 126 
S.E. 427, 189 N.C. 828. 

69 C.J. p 273 note 31 [b]. 

[ 70. Ark.—^Pickens v. McMath, 220 S. 

I W.2d 602, 216 Ark. 332. 

71. Ark.—Jacobs v. Sharp, 202 S.W. 
2d 964, 211 Ark. 865—Davis v. 
Phipps, 85 S.W.2d 1020, 191 Ark. 
298, 100 A.L.B. 1110. 

Pla—State ex rel. Watson v. Cald¬ 
well, 23 So.2d 866, 156 Fla. 618, 
opinion supplemented in other re¬ 
spects 24 So.2d 797, 167 Fla. 70. 

Ky.—^Meagher v. Commonwealth ex 
rel. Unemployment Compensation 
Commission, 203 S.W.2d 35. 305 Ky. 
289. 

S.C.—Crawford v. Johnston, 181 S.E. 
476, 177 S.C. 399. 

Provisions of statute consldexed as a 
whole 

Va.—^Almond v. Gilmer, 61 S.E.2d 
272, 188 Va. 822. 

72. Ark.—^Page v. Rodgers, 134 S.W. 
2d 673, 199 Ark. 307. 

73. Ark.—State ex rel. Holt v. State 
Board of Education, 112 S.W.2d 18 
195 Ark. 222. 

74. Ark.—State ex rel. Holt v. State 
Board of Education, supra. 

Piuids of the pennaneut sohooZ 

fund originating from the sale of 
sixteenth section lands are 'Revenues 
of the state," within constitutional 
provision prohibiting pledging of 
state revenues without consent of a 
majority of electors of the state, and 
cannot be pledged as security for 
payment of state board of educa¬ 
tion bonds issued pursuant to stat¬ 
ute.—State ex rel Holt v. State 
Board of Education, supra. 
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amendment requiring vote of the electors to au¬ 
thorize a bond issue, it is nevertheless proper to 
enact legislation providing for issuance of bonds 
without such election if the bonds are to pay or re¬ 
fund obligations arising before passage of the con¬ 
stitutional amendment *^5 jf {5 unnecessary to 
submit a bond or debenture act to the voters, the 
fact that it is so submitted and approved will not 
invalidate the act"^® 

The purpose of a provision in a bond refunding 
act that no bonds shall be issued without consent 
of a majority of the qualified electors of the state 
is to determine whether or not it is the will of the 
people that the provisions of the act shall be availed 
of,and not to determine whether the act shall 
become law, since it is already a law.*^® Statutory 
provisions as to notice have been held inapplicable 
to such an act, as the latter provides for a special 
rather than a general election and the act itself in 
effect provides what notice shall be given.^® 


§ 182. Provision for Payment or Redemption 

Under some constitutional requirements, provision 
for payment and retirement of state bonds must be 
made by the legislature, as through allocation of cer¬ 
tain tax funds. 

Under some of the constitutions authorizing leg¬ 
islatures to provide for the issuance of state bonds 
provision must be made, for their payment and re¬ 
tirement,®® and this may properly be done through 
allocation of particular taxes to payment of the 
bonds.Refunding bonds may properly be made 
payable from the same taxes pledged for the orig¬ 
inal bonds,®® and in any event, a pledge of particu¬ 
lar tax funds to pay certain bonds has been held 
not to be invalid as conflicting with prior pledges 
of the same tax funds, since the later pledge will 
be construed as subordinate to the prior pledges.®® 
Where bonds are issued and sold pursuant to the 
provisions of an act levying taxes for their pay¬ 
ment, an attempt to repeal the levy made in the 
statute is invalid as impairing the obligation of a 
contract®^ Where, however, the language of the 


75 . Ark.—Walton v. Arkansas Const. 
Commission, 80 S.W.2d 927, 190 
Ark. 775. 

Fealtentlaary refnndliifir bonds 

The statute providing^ for the issu¬ 
ance of state penitentiary refunding 
bonds to refund bonds and warrants 
for payment of which prior statute 
pledged 'Credit of state is not viola¬ 
tive of the constitutional prohibition 
against pledging faith and credit of 
state except by consent of majority 
of qualified electors, where credit of 
state was pledged before adoption of 
the amendment.—Ward v. Bailey, 127 
S.W.2d 272, 198 Ark. 27. 

76. Mont.—Pioneer Motors v. State 
Highway Commission, 165 F.2d 796, 
118 Mont. 888. 

77- Ark.—^Fulkerson v. Refunding 
Board, 147 S.W.2d 980, 201 Ark. 
957. 

78- Ark.—Fulkerson v. Refunding 
Board, supra 

79. Ark.—Fulkerson v. Refunding 
Board, supra 

Seasonable notloe 

Special election on question wheth¬ 
er 1941 road bond refunding act 
should be continued in force could be 
held on reasonable notice, and, where 
wide publicity had been given the 
legislation, and there was general 
public interest in it manifested by 
fact that more electors had petition¬ 
ed that a special election be ordered 
than were required to call special 
election, reasonable notice of election 
was given.—Fulkerson v. Refunding 
Board, supra. 

80. Ky.—-McDonald v. City of Lex- | 


ington, 69 S.W.2d 1066, 258 Ky. 
585. 

69 C.J. p 278 note 82. 

Tima for payment 
Statutory provision that principal 
of bonds issued by state loan com¬ 
missioners shall be made payable in 
lawful money of the United States 
within twenty-five years after date 
of their issue means that bonds may 
be made redeemable at any time 
within twenty-five years or any num¬ 
ber of years less than twenty-five. 
—^Maricopa County v. Osborn, 186 P. 
2d 270, 60 Arlz. 290. 

Provision for payment hM sufiloient 
Arlz.—^Maricopa County v. Osborn, 
supra. 

IlL—Michaels v. Barrett, 188 N.m 
921, 865 111. 176. 

Mont.—^Pioneer Motors v. State High¬ 
way Commission, 165 P.2d 796, 118 
Mont. 833—^Martin v. State Bttgh- 
way Commission, 88 P.2d 41, 107 
Mont 603. 

Okl.—^In re Funding Bonds of 1941, 
Series A* 119 P.2d 558, 190 Okl. 8. 

Payment of outstanding debentures 
Initiative measure authorizing Is¬ 
suance of debentures to raise funds 
for matching federal grants for high¬ 
ways which does not attempt to re¬ 
pudiate state’s obligation for deben¬ 
tures Issued under prior statute and 
substituting exactly the same tax un¬ 
til all old debentures are paid is not 
invalid on ground that it makes no 
provision for payment of outstanding 
debentures issued under prior stat¬ 
ute; and in providing for gasoline 
tax for retirement of debentures the 
act supersedes all prior acts relating 
to tax rate on gasoline and motor 
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fuels, and by adopting and continuing 
the same rate as prior law does not 
impair security for the payment of 
debentures issued under prior stat¬ 
ute.—^Martin v. State EUghway Com¬ 
mission, 88 P.2d 41, 107 Mont. 603. 

81. S.C—Crawford v. Johnston, 181 
S.H. 476, 177 S.C. 399. 
lieglslatlvo dlBcretioxL 

Statute authorizing Issuance of 
bonds and pledge of revenues from 
electric power tax for payment there¬ 
of was held not Invalid eus diversion 
of funds payable Into state treasury, 
thereby requiring amount of such 
funds to be raised by general propeiv 
ty or other tax, since the legislature 
could appropriate funds from the 
state treasury for any constitutional 
purpose.—Crawford v. Johnston, su¬ 
pra. 

83. Lia.—State ex rel. Porterie v. 
Board of Liquidation of State Debt, 
182 So. 661, 190 La. 520. 

The constitatioiLal authority to caU 
and redeem state's serial gold bonds 
gave legislature right to pledge 
state’s faith, credit, and resources to 
the payment of refunding bonds; 
and the board of liquidation had 
right to make refunding bonds Issued 
for redemption of prior serial gold 
bonds general obligations of the 
state, since serial bonds were them¬ 
selves refunding bonds and general 
obligations.—State ex rel. Porterie v. 
Board of Liquidation of State Debt, 
supra 

83. Ala—^Long v. Alabama Highway 
Corp., 174 So. 41. 284 Ala 142. 

84. Mont.—State ex rel. Tipton v. 
Erickson, 19 P.2d 227, 93 Mont 466. 
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act shows that a pledg’c of particular state taxes 
for pa 3 nnent of certain bonds of a state agency is 
not irrevocable, but is subject to future legislative 
control or repeal, the purchaser of such bonds takes 
with notice that the credit of the state is not pledged 
therefor and that the pledge of taxes may be 

changecL^S 

In the case of self-liquidating projects, the state 
is not obligated to make provision for payment of 
bonds out of taxes,86 and, if it clearly appears that 
the bonds are payable only from a special fund, 
the act providing for them will not be held invalid 
as tending to deceive purchasers into believing that 
the bonds are general obligations of the state.®^ 

Disposition of surplus. Despite the pledge of cer¬ 
tain taxes for payment of state bonds, it has been 
held proper for the state to refund any surplus over 


requirements of principal and interest.®* 

Provision for refund of taxes paid by bondhold¬ 
ers has been held valid.®* 

§ 183. Issuance, Requisites, and Validity 

There should be a compliance with constitutional ancT 
statutory requirements with respect to the Issuance, 
execution, and form and contents of state bonds. 

‘'Issued,” as used in a constitutional provision 
to the effect that bonds shall be issued by a state 
board, has been construed as authorizing such board 
to sell the bonds.** There must be a compliance 
with the constitutional and statutory requirements 
with respect to the issuance,*^ execution,*® and form 
and contents*® of state bonds. Specific provisions 
of the authorizing act control over more general 
provisions.*^ The bonds must be executed by the 
proper officers,*® and in some states are required to- 


85. Ala .—liong ▼. Alabama Higliway 
Corp., 174 So. 41, 234 Ala. 142. 

86 . Mont.—State ex rel. Hawkins v. 
State Board of Examiners, 85 P.2d 
116, 97 Mont. 441. 

Okl.—Application of Oklahoma Turn¬ 
pike Authority, 221 P.2d 795, 203 
OkL 335. 

Bonds payable from eamincrs of util¬ 
ity or property 

(1) Proposed revenue bonds pay¬ 
able out of tolls to be earned by 
bridge.—Attorney General ex rel. 
Eaves v. State Bridge Commission, 
270 N.W. 308, 277 Mich. 373. 

(2) Bonds payable from special 
fund derived from earnings of sani¬ 
tarium.—State ex reL Hawkins v. 
State Board of Examiners, 35 P.2d 
116, 97 Mont. 441. 

(3) Bonds payable from rentals of 
state park property.—Application of 
Oklahoma Planning and Resources 
Board, 203 P.2d 415, 201 Okl. 178. 

87. Mont.—State ex rel. Hawkins v. 
State Board of Examiners, 35 P.2d 
116, 97 Mont. 441. 

88 . N.M.—Streit v, Lujan, 6 P.2d 
205, 35 N.M. 672, appeal dismissed 
52 S.Ct. 405, 285 U.S. 527, 76 L.Ed. 
924. 

89. Ky.—Speer v. Kentucky Chil¬ 
dren's Home, 128 iS.W.2d 658, 278 
Ky. 225—Scott County Board of 
Education v. McMillen, 109 S.W.2d 
1201, 270 Ky. 483. 

Ad valorem and Income taxes 
A provision in refunding bonds to 
be Issued by nonprofit corporation 
created by state department of wel¬ 
fare, for refund of ad valorem and 
income taxes to bondholders if bonds 
should be held to be taxable, was val¬ 
id.—Speer v. Kentucky Children's 
Home, 128 S.W.2d 658, 278 Ky. 225. 

9a Mo.—State ex rel. State Bldg. 
Commission v. Smith, 74 S.W.2d 
27. 335 Mo. 840. 


Sale of bonds generally see Inffa S 
184. 

91. Kan.—State v. Davis, 217 P. 903, 
113 Kan. 584. 

Mont.—Herrin v. Erickson, 2 P.2d 
296, 90 Mont. 259. 

59 aj. p 274 note 34. 

Delegation to future legislatures 
Act respecting issuance of bonds 
for buildings for state institutions 
was held unconstitutional because it 
attempted to delegate to future leg¬ 
islative assemblies duty of creating 
sinking fund, contemplating that the 
rate of tax levy be fixed by succeed¬ 
ing legislatures and leaving creation 
of debt to future assemblies.— Her- 
rln V. Erickson, supra. 

98. Kan.—State v. Davis, 217 P, 903, 
113 Kan. 684. 

59 C.J. p 274 note 85. 

93. Wash,—State v. Clausen, 235 P. 

364, 134 Wash. 196. 

59 C.J. p 274 note 86. 

Authorizing laws as part of bonds 
All pertinent statutes and constitu¬ 
tional provisions authorizing issu¬ 
ance of state bonds are read into and 
are a part of the contract between 
bondholders and state. 

U.S.—Hubbell v. Leonard, D.C.Ark., 
6 F.Supp. 145. 

Mo.—State ex rel. Board of Fund 
Com'rs V. Smith, 96 S.W.2d 848, 339 
Mo. 204, followed in 96 S.W.2d 362, 
339 Mo. 213. 

OkL—Weiss v. Commissioners of 
Land Office^ 76 P.2d 1142, 182 Okl. 
39. 

Bonds held sufllcleut as to form 
oontents 

Mont—^Lodge v. Ayers, 91 P.2d 691, 
108 Mont 627. 

OkL—^In re Funding Bonds of 1941, 
Series A, 119 P.2d 658, 190 Okl. 8. 
General obligations 
Veterans* bonus bonds issued under 
constitutional amendment providing 
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that payment of bonds is to be se¬ 
cured by pledge of beer tax funds, 
but not providing that bonds are 
payable only out of particular tax 
funds, are general obligations of 
state for pasnnent of which the full 
faith, credit, and resources of state 
are irrevocably pledged, and Board 
of Liquidation of State Debt proper¬ 
ly provided in bonds that bonds are- 
such obligations.—State ex rel. Kemp 
V. Board of Liquidation of State 
Debt, 39 So.2d 383, 214 La. 890'. 

94. Okl.—^In re State Treasury Note- 

Indebtedness, 90 P.2d 19, 185 Okl. 

10 . 

aimtiizity 

In a bill for funding outstanding 
and unpaid treasury note indebted¬ 
ness specific and definite provision 
that the bonds be issued to mature in 
not more than a certain number of 
annual installments, beginning on a 
certain date, controls over other pro¬ 
visions which are permissive only.— 
In re State Treasury Note Indebted¬ 
ness, supra. 

95. Cal.—Halsey v. Qillett, 103 P. 

339, 156 Cal. 114. 

59 C.J. p 274 note 37. 

Facsimile signature 

Proposed refunding bonds of state 
to redeem outstanding county high¬ 
way bonds would be sufficient, al¬ 
though signed with facsimile signa¬ 
ture of state treasurer, rather than- 
his personal signature.—^Maricopa 
County V. Osborn, 136 P.2d 270, 60* 
Ariz. 290. 

Signature by goverxLor 

The legislature need not confer on 
governor power and duty to sign 
bonds authorized by legislature, not¬ 
withstanding constitution designates 
governor as chief executive officer of 
state.—State ex rel. Coleman v. Lew¬ 
is, 186 S.E. 625, 181 S.a 10. 
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be registered.^® Where a state authorizes an is¬ 
sue of bonds and all the preliminary conditions have 
been satisfied, the duty of the governor to issue the 
bonds is ministerial.®^ Where the state engages to 
give its bonds, it must have them signed and sealed 
by the proper officers at its own expense.®® 

Bonds not issued in accordance with the provi¬ 
sions of the statute authorizing them are invalid,®® 
and, where by constitution or statute state bonds are 
required to be executed in any particular form, 
bonds not so executed are void.^ On the other 
hand, bonds issued in compliance with constitutional 
and statutory requirements will ordinarily be held 
valid,® and a variance in a state bond issue from 
mere directory provisions does not render the is¬ 
sue invalid.® Variation in maturities as between a 
state’s outstanding serial bonds and refunding bonds 
subsequently issued will not invalidate the latter.^ 
It has been held that a state may not issue bonds 
on the level pa 3 ntnent plan, but only on the equal an¬ 
nual installment plan.® 

Direction distinguished from performance of con- 
dition precedent. Where the constitution provides 
that a correct registry of all bonds issued shall be 
kept by the treasurer, such provision is a mere di¬ 


rection to the treasurer and was not designed to be 
a condition precedent to the validity of the bonds.® 

Validating bond issue. An issue of bonds invalid 
for lack of statutory authority or defects in its is¬ 
suance may be validated by subsequent constitu¬ 
tional legislation,*^ but a state officer cannot ratify 
an unauthorized, irregular, or fraudulent issue of 
state securities.® 

§ 184. Sale or Other Disposition 

a. In general 

b. Sale by agent 

a. In General 

There should be due compliance with statutory and 
constitutional regulations governing sale or other dis¬ 
position of state bonds, as In respect of competitive 
bidding and sale at not less than par. 

Where the procedure to be followed in the sale 
of state bonds is fixed by constitutional and statu¬ 
tory provisions, there must be due compliance there¬ 
with,® In the absence of contrary constitutional re¬ 
quirement, the method of selling bonds may be left 
to the state agency authorized to sell them instead 
of being fixed by legislative enactment,and, where 


96. Ga.—Gurnee v. Speer, 68 Ga. 711. 

S.C.—Walker v. State, 12 S.C. 200. 
Befiisal to retrlster 

State auditor could not refuse to 
regrlster bonds issued in furtherance 
of constitutional amendment on 
grround that there was no legislation 
to carry amendment into effect, 
where, at time of submission of 
amendment, legislature enacted law 
which was to become effective on 
adoption of amendment; nor could 
the auditor refuse to register the 
bonds on ground that amount of is¬ 
sue, rate of Interest, time of maturi¬ 
ty, and kind of bonds were not fixed 
by law, since such matters were of 
minor detail and were properly left 
to agency authorized to sell bonds.— 
State ex rel. State Bldg. Commission 
V. Smith, 74 S.W.2d 27, 336 Mo. 840. 
97- U.S.—Tompkins v. Little Rock, 
etc., R. Co., C.C.Ark., 16 F. 6. 

98. La.—Caire v. State Bank, 4 
Mart., N.S., 295. 

99. Miss.—-Woodruff v. State, 6 So. 
236, 66 Miss. 298, reversed on other 
grounds 16 S.Ct. 820, 162 U.S. 291, 
40 L.Ed. 973. 

59 C.J. p 274 note 43. 

Failure to follow statutory proce¬ 
dure 

Where a state board or agency sell¬ 
ing refunding revenue bonds, did not 
follow procedure outlined in statute, 
sale of refunding bonds was void, 
and state auditor was justified in re¬ 
fusing to sign bonds and in refusing 


to allow a facsimile of his signature 
to be attached to the coupons.—State 
ex rel. Washington Toll Bridge Au¬ 
thority V. Yelle, 105 P.2d 813, 6 
Wash.2d 639. 

1 . N.D.—State v. McMillan, 96 N. 
W. 310, 12 N.D. 280. 

69 C.J. p 274 note 41. 

2. Okl.—^Application of Oklahoma 
Turnpike Authority, 221 P.2d 795, 
203 Okl, 335—Application of State 
of OkL Bldg. Bonds Commission, 
214 P.2d 934, 202 Okl. 454—^In re 
State Treasury Note Indebtedness, 
90 P.2d 19, 186 Okl. 10—^In re 
Funding Bonds of 1935, Series B, 
60 P.2d 226, 173 Okl. 626—^In re 
Funding Bonds of 1935, Series A* 
50 P.2d 221, 173 Okl. 622. 

3 . Kan.—State v. Davis, 217 P. 903, 
113 Kan. 584. 

59 C.J. p 274 note 42. 

4. La.—State ex rel. Porterie v. 
Board of LiQuidation of State Debt, 
182 So. 661, 190 La. 520. 

6 . N.T.—Welnfeld v. Tremaine, 20 
N.Y.S.2d 437, 269 App.Dlv. 968. 
Flans contrasted 

The state may not issue housing 
bonds on “level payment plan," un¬ 
der which serial maturities are so ar¬ 
ranged that total annual charges re¬ 
quired to pay interest and principal 
are constant for entire period in 
which any bonds are outstanding, 
equal amounts paid annually dis¬ 
charge state’s entire obligation, and 
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amount of principal repaid Increases 
yearly to same extent that interest 
requirements decline, but may issue 
such bonds only on "equal annual in¬ 
stallment plan," whereby equal 
amount of principal, plus interest, is 
payable each year and amount of in¬ 
terest payable decreases yearly until 
final payment of principal.—Weinfeld 
V. Tremaine, supra. 

6 i. S.C.—^Bond Debt Cases, 12 S.C. 

200 . 

7. S.C.—Williamson v. Richards, 
155 S.E. 890, 158 S.C. 534. 

59 C.J. p 275 note 45. 

Power to validate 
General assembly had power to 
validate obligations incurred under 
prior act authorizing issuance of 
road bonds, but its exercise added 
nothing to extent of obligations of 
state which were in fact valid.— 
Fulkerson v. Refunding Board, 147 

S.W.2d 980, 201 Ark. 957. 

8 . La.—^Herwlg v. Richardson, 11 
So. 135, 44 La.Ann. 703—^Pugh v. 
Moore, 10 * 80 . 710, 44 La.Ann. 209. 

9 . Ky.—State Highway Commission 
V. Vellng, 19 S.W.2d 967, 230 Ky. 
381. 

CompUaxLce sojOieleiLtly slhovra. 

Sale in groups.—^Knorr v. Beards¬ 
ley, 38 N.W.2d 236, 240 Iowa 828. 

10. Mo.—State ex rel. State Bldg. 
Commission v. Smith, 74 S.W.2d 27, 
335 Mo. 840. 
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there is no legislative enactment governing the mat¬ 
ter, bonds should be sold in the customary manner 
by public advertisement.^! Sale on competitive bid¬ 
ding is required under some provisions of law,!2 and 
in such case all bidders must be placed on a plane 
of equality,and bid on the same terms and condi- 
tions.!4 The advertisement or notice of the sale, 
when required,!^ must call for bids in accordance 
with the terms and conditions contained in the "set¬ 
up but a substantial compliance with the require¬ 
ments as to publication is sufficient.!^ The "set¬ 
up” must specify with definiteness and certainty 
the terms and conditions on which the bonds are to 
be sold;!® it must specify the face value of the 
bonds,!® the rate of interest,^® the time of matur¬ 
ity ,21 when redeemable ,22 and at what price they 
may be redeemed.28 There may be more than one 
"set-up*' on which there may be alternative bid- 
ding.24 

A contract with a successful bidder entered into 
after private negotiations as to the terms of the 
sale is invalid, even though such negotiations were 
made necessary by the indefiniteness of the "set-up” 
in respect to the terms.26 In contracting for the 
sale of specific bonds to a successful bidder an op¬ 
tion for the purchase by him of other bonds that 
may be offered for sale in the future is without au- 
thority.26 Contracts for the sale of state bonds 
properly entered into without violating any con¬ 
stitutional or statutory provisions are binding 
against the state.27 The pendency of a suit to 
have a bond issue declared illegal does not prevent 
the sale of such bonds, where no injunction or 


mandamus is asked.22 

Sale at par. In some jurisdictions state bonds 
must not be sold for less than par.2® In this con¬ 
nection it has been said that "par value** means> 
the amount of the principal if the sale is at the 
date of issuance,20 and means principal and ac¬ 
crued interest if the sale is at a subsequent time.3! 
A constitutional prohibition against sale of bonds 
below par refers only to such bonds as constitute 
debts contracted on the general credit of the state.®® 

Destruction of unsold bonds is required by the 
constitutions of some jurisdictions, and the ques¬ 
tion what constitutes bonds unsold within such re¬ 
quirement depends on the terms of the provisions 
regulating the sale of the bonds and the circum¬ 
stances of the particular case.®® 

b. Sale by Ag^t 

Legislative control over finances Includes the power 
to authorize the appointment of fiscal agents to dispose 
of state bonds. 

Control of the legislature over finances of the 
state includes the power to authorize the appoint¬ 
ment of a fiscal agent to dispose of state bonds,®^ 
and, unless restricted by the constitution, the board 
or officer empowered to sell the bonds may enter 
into a contract for the payment of compensation to 
such agentSuch compensation is not consid¬ 
ered as reducing the price of the bonds to below 
par in violation of a constitutional prohibition;®® 
nor does it raise the interest pa 3 rable on such bonds 
above that permitted by law.*^ Such compensation, 
however, cannot be paid a purchaser in the guise 


11 . Mo.—State ex rel. State Blder. 
Commission v. Smith, supra. 

12. S.D.—^In re Opinion of the Judg¬ 
es, 287 N.W. 581, 66 S.D. 622. 

AssTUuptloiL of conformity to law 
Where bonds have not yet been of¬ 
fered for sale, it must be assumed 
that when they are the offer will be 
made in conformity to law.—Fulker¬ 
son V. Refunding Board, 147 SwW.2d 
980, 201 Ark. 957. 

13. Ky.—State Highway Commis¬ 
sion V. Veling, 19 S.W.2d 967, 230 
E:y. 881. 

14. Ry.—State Iffighway Commis¬ 
sion V. Vellng, supra. 

15. Advertisement unnecessary 

Ely.—Estes v. State Highway Com¬ 
mission, 29 S.W.2d 583, 235 Ky. 
86 . 

59 C.J. p 275 note 52 [a]. 

16. Ky.—State Highway Commis¬ 
sion V. Vellng, 19 S.W.2d 967, 230 
Ky. 881. 


17. Cal.—Anglo London Paris Co. v. 
Johnson, 228 P. 7, 194 CaL 128. 

59 CJ. p 275 note 52 [b]. 

18. Ky.—State Highway Commis¬ 
sion V. Veling, 19 S.W.2d 967, 230 
Ky. 381. 

18. Ky.—State Highway Commis¬ 
sion V. Veling, supra. 

20. Ky.—State Highway Commis¬ 
sion V. Vellng, supra. 

21. Ky.—State Highway Commis¬ 
sion V. Vellng, supra. 

22. Ky.—State Highway Commis¬ 
sion V. Veling, supra. 

23. Ky.—State Highway Commis¬ 
sion V. Veling, supra. 

24. Ky.—State Highway Commis¬ 
sion V. Veling, supra. 

25. Ky.—State Highway Commis¬ 
sion V. Veling, supra, 

26. Ky.—State Highway Commis¬ 
sion V. Vellng, supra, 

27. Ky.—Estes v. State Highway 
Commission, 29 S.W.2d 583, 235 
Ky. 86. 

59 C.J. p 275 note 63. 

1246 


28. S.C.—Williamson v. Richards, 
155 &E. 890, 158 S.C. 584. 

29. Miss.—Smith v. State, 56 So. 
179, 99 Miss. 859, 85 L.R.A,N.S., 
789. 

59 C.J. p 275 note 66. 

30. Miss.—Smith V. State, supra. 

31. Miss.—Smith v. State, supra. 

32. N.M.—Stone v. City of Hobbs, 
220 P.2d 704, 61 N.M. 237. 

33. Cal.—Stephens v. State Treasur¬ 
er, 195 P. 661, 184 Cal. 72L 

59 C.J. p 275 note 67. 

34. Idaho.—State v. Banks, 198 P. 
472, 88 Idaho 765. 

35. Mo.—Church v. Hadley, 145 S.W. 
8 , 240 Mo. 680, 39 L.R.A,H.S., 248. 

59 aj. p 276 note 70. 

86 . Idaho.—State v. Banks, 198 P. 
472, 33 Idaho 765. 

Mo.—Church v. Hadley, 145 S.W. 8, 
240 Mo. 680, 89 L.ILA.,N.S., 248. 

37. Idaho.—State v. Banks, 198 P. 
472, 33 Idaho 765. 



81 C. J. S. 


STATES 


§§ 184-186 


of a commission, the effect thereof being a sale 
at a discount and hence below par.38 

Where the power conferred on the treasurer is 
discretionary, he cannot be compelled to employ 
a fiscal agent if it does not appear that he is un¬ 
reasonably refusing to do so.89 A sale of state 
bonds or other securities by an agent is binding on 
the state only when made within the scope of the 
agent’s authority,40 a purchaser of state bonds 
from an agent selling under statutory authority 
being presumed to know the extent of the agent’s 
authority, and purchasing at his peril where such 
authority is not pursued>i Thus, an agent au¬ 
thorized to sell for cash cannot bind the state 
by a sale on credit when authorized to 

sell at par, can he sell below par.^8 An agent ap¬ 
pointed to sell state bonds on commission is not 
entitled to commissions where he has not effected 
a sale on the terms stipulated.^^ 

§ 185. Interest 

A state Is liable for Interest on Its bonds where It 
has so contracted, but will ordinarily not be held for 
interest on unpaid coupons. 

A state is liable for interest on its bonds where 
it has agreed to pay interest,^5 although it is not 
liable for interest not earned.^® The state is not 
liable for interest on installments of interest on 
default in payment thereof, in the absence of an 
agreement therefor.47 It has been held that, where 
the authorizing statute and the bond on its face 


promise to pay interest, interest will continue to 
run on the principal of an impaid bond after its 
maturity but it has also been held that, in the 
absence of statute or a valid contract, the state is 
not liable for interest on the principal after ma- 
turity.48 Where interest is payable at a desig¬ 
nated place under the terms of the bond contract, a 
subsequent attempt to change the place of pay¬ 
ment coupled with an order stopping interest unless 
the demand and presentment are made at another 
place is ineffective, and interest continues after 
maturity of the obligation until such time as pro¬ 
vision for payment is made at the place designated 
in the original contract.^® 

§ 186. Negotiability and Transfer 

state bonds are ordinarily regarded as negotiable 
Instruments, as are Interest coupons attached thereto. 

State bonds negotiable in form,5i or interest cou¬ 
pons attached thereto,^^ if valid in their inception,83 
are usually held to be negotiable securities, and as 
such subject to the same rules of law as govern oth¬ 
er negotiable instruments.^^ They may be trans¬ 
ferred by indorsement and delivery,85 and, if made 
payable to bearer, they are transferable by deliv- 
ery.83 States which issue such negotiable paper 
incur the same responsibilities as those which at¬ 
tach to individuals or corporations in a like case.87 
Hence, subject to the rules hereinafter stated, they 
are binding on the state in the hands of innocent 
holders for value.83 If such securities are issued 


38. N.D.—Currie v. Frazier, 186 N. 
W. 244. 48 N.D. 600. 

59 C.J. p 276 note 73. 

39. Idaho.—State v. Banks, 198 P. 
472, 33 Idaho 765. 

40. Mo.—State v. State Bank. 45 
Mo. 528. 

N.T.—Illinois V. Delafleld, 8 Paige 

527. affirmed 2 Hill 159, 26 Wend. 
192. 

41. Mo.—State v. State Bank, 45 Mo. 

528. 

42. N.Y.-—Illinois V. Delafleld, 8 
Paige 527, affirmed 2 Hill 159, 26 
Wend. 192. 

43. N.D.—Currie v. Frazier, 186 N. 
W. 244, 48 N.D. 600. 

59 C.J. p 276 note 78. 

44. N.T.—Coffin v. Coke, 3 Hun 396, 
6 Thomps. & C. 71. 

45. Cal.—State Bank v. Dunn, 4 P. 
916, 66 Cal. 38. 

59 C.J. p 276 note 81. 

Interest on warrants see supra S 
171. 

46. Miss.—Smith v. State, 56 So. 
179. 99 Miss. 859, 35 Ii.H.A.,N.S., 
789. 

59 C.J. p 276 note 82. 


47. Cal.—^Molineux v. State, 42 P. 
34, 109 Cal. 378, 50 Am.S.R. 49. 

59 C.J. p 276 note 83. 

Trader the general rule that Inter¬ 
est will not run against a govern¬ 
ment obligation unless it is imposed 
by statute or authorized contract, in¬ 
terest will not run on unpaid bond 
coupons after their maturity.—^Irvine 
V. Reclamation Dist. No. 108, 150 P.2d 
428, 24 Cal.2d 468. 

48. Cal.—^Irvine v. Reclamation 

Dist. No. 108, supra. 

49- U.S.—U. S. V. North Carolina, N. 
C., 10 S.Ct. 920, 136 U.S. 211, 34 L. 
Bd. 336—^Board of Public Instruc- 
.tion for Brevard County v. Osborn, 
aC.A.Fla„ 101 F.2d 919. 

50. .Ind.—Carr v. State, 26 N.B. 778, 
127 Ind. 204, 32 Am.S.R. 624, 11 
L.R.A. 370. 

51. Cal.—^Irvine ▼. Reclamation 

Dist. No. 108, 150 P.2d 428, 24 Cal. 
2d 468. 

La.—State ex rel. Louisiana Sav. 
Bank & Trust Co. v. Board of 
Sup’rs of Louisiana State Universi¬ 
ty, 11 So.2d 521, 202 La. 176. 

59 C.J. p 276 note 87. 
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52. Miss.—^Lampton v. Bdwards, 54 
So. 245. 

S.C.—^In re Bond Debt Cases, 12 S.C. 

200 . 

53. La.—State ex rel. Louisiana Sav. 
Bank & Trust Co. v. Board of 
Sup’rs of Louisiana State Universi¬ 
ty, 11 So.2d 521, 202 La. 176. 

59 C.J. p 276 note 89. 

54. Miss.—^Lampton v. Bdwards, 54 
So. 245. 

S.C.—^In re Bond Debt Cases, 12 S.C. 
200 . 

Negotiability of bonds and coupons 
generally see Bonds §§ 62-65. 

55. N.IL—^Tucker v. N. H. Sav. 
Bank, 58 N.BL 83. 42 Am.R. 580. 

56. La.—State ex rel. Louisiana 
Sav. Bank & Trust Co. v. Board of 
Sup'rs of Louisiana State Univers¬ 
ity, 11 So.2d 521, 202 La. 176. 

59 C.J. p 276 note 92. 

57. La.—Corpus Juris anoted in 
State ex rel. Louisiana Sav. Bank 
& Trust Co. V. Board of Sup’rs of 
Louisiana State University, 11 So. 
2d 521, 623, 202 La. 176. 

59 C.J. p 276 note 93. 

58. La.—Corpus Juris quoted in 
State ex reL Louisiana Sav. Bank 
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by competent authority, they are, in the hands of 
bona fide holders, unaffected by the circumstances 
by which they were put into circulation.®^ Since 
states issuing such paper must necessarily do so 
through the instrumentality of officers or agents, 
the only inquiry is whether the officer or agent has 
been intrusted with authority to make or issue the 
paper, not his conduct in making the issue.®^ If 
the officer or agent has been guilty of irregularity 
or even frauds in exercising the power with which 
he has been intrusted, the loss occasioned thereby 
must fall on the party who intrusted him with such 
power and not on the innocent purchaser who has 
taken the paper in the usual course of trade.®^ 
Holders of such bonds issued by the state, in the 
absence of allegations to the contrary, are presum¬ 
ed to be innocent purchasers for value before ma¬ 
turity without notice of any objection to their va- 
lidi1y.®2 

On the other hand, a purchaser of state bonds is¬ 
sued under statutory authority is charged with 
knowledge of the provisions of the authorizing stat¬ 
ute as well as of the terms of the bonds, and takes 
the bonds subject thereto;®® the state is not liable 
even to innocent holders on bonds not issued in con¬ 
formity with the authorizing law,®^ or issued by 
one without authority and in violation of law,®® 
and the risk of determining the ultimate validity of 
state securities rests on the purchasers in the ab¬ 
sence of a specific guaranty.®® Acceleration of the 


due date by operation of law will not afford the 
buyer of negotiable state bonds a right to recover 
from the seller for resultant damages.®*^ Where 
bonds bear a date subsequent to the adoption of 
a constitutional amendment under which they are 
invalid, all persons acquiring them are charged 
with notice of the existence and effect of the amend¬ 
ment,®® and innocent purchasers of such bonds can¬ 
not hold the state thereon.®® 

After maturity. Purchasers of past-due interest 
coupons take subject to all existing equities against 
the paper or original holder.^® 

Registered bonds are not negotiable bonds in the 
usual sense, where to effect a transfer they must be 
surrendered with indorsement to the state in re¬ 
turn for new bonds.*^^ 

§ 187. Funding, Reissue, and Exchange 

Under constitutional provisions so authorizing, or In 
the absence of any constitutional prohibition, the legis¬ 
lature may authorize the Issuance of bonds to refund 
existing obligations. 

Sundry constitutional provisions have been con¬ 
strued as authorizing the issuance of refunding 
bonds,*^® and, in the absence of a constitutional pro¬ 
hibition, the legislature may provide for the fund¬ 
ing of state bondsJ® Under constitutional provi¬ 
sions for the issuance of bonds for the purpose 
of refunding outstanding state indebtedness, a pres¬ 
ent issue of funding bonds may be authorized by the 
legislature to secure debts already incurred,but 


& Trust Co. V. Board of Sup*rs of 
Louisiana State University, 11 So. 
2d 521. 523. 202 La. 176. 

69 C.J. p 276 note 94. 

59. La.—Corpus Taxis guoted. In 
State ex rel. Louisiana iSav. Bank 
& Trust Co. V. Board of Sup’rs of 
Louisiana State University, 11 So. 
2d 521. 523, 202 La. 176. 

59 C.J. p 276 note 95. 

60. La.—Corpus Juris quoted In 
State ex rel. Louisiana Sav. Bank 
& Trust Co. V. Board of Sup*rs of 
Louisiana State University, 11 So. 
2d 521. 523, 202 La. 176. 

59 C.J. p 277 note 96. 

61. La.—Corpus juxis quoted in 
State ex rel. Louisiana Sav. Bank 
& Trust Co. V. Board of Sup*rs of 
Louisiana State University. 11 So. 
2d 521. 523-524. 202 La. 176. 

59 C.J. p 277 note 97. 

62. S.a—State V. Blease^ 79 8.B. 
247. 95 S.C. 403. 

59 C.J. p 277 note 98. 

63. CaL—Sutro v. Dunn, 16 P. 505, 
74 Cal. 593. 

La.—Cecil r. Board of Liquidation, 
80 La.Ann. 34. 


64. Ark.—State v. Little Bock, etc., 
R. Co., 31 Ark. 701. 

La.—Cecil v. Board of Liquidation, 
80 La.Ann. 34. 

66 . La.—State v. Hart, 14 So. 507, 
46 L€LAnn. 40—State v. Funding 
Board, 28 La.Ann. 249. 

66 . N.T.—^Bond & Goodwin v. Du 
Pont, 5 N’.Y.S.2d 423, 254 App.Div. 
543, appeal denied Bond & Good¬ 
win v. Du Pont, 7 N.Y.S.2d 99, 265 
App.Div. 761, affirmed Bond & 
Goodwin v. Du Pont, 21 N.B.2d 211, 
280 N.Y. 716. 

67. N.Y.—^Bond & Goodwin v. Du 
Pont, 5 N.Y.S.2d 423, 254 App.Div. 
543, appeal denied Bond & Good¬ 
win v. Du Pont, 7 N.Y.S.2d 99, 265 
App.Div. 761, affirmed Bond & 
Goodwin V. Du Pont, 21 N.B.2d 211, 
280 N.Y. 715. 

68 . La.—State v. Clinton, 28 La.Ann. 
393. 

69. La.—Pugh v. Moore, 10 So. 710, 
44 La.Ann. 209. 

59 CJ. p 277 note 4, 

70. La.—Stem v. Germania Nat. 
Bank, 34 La.Ann. 1119. 
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Miss.—^Lampton v. Edwards, 54 So. 
245. 

59 C.J. p 277 note 5. 

71- Mass.—Bliss v. Bliss, 109 N.B. 
148, 221 Mass. 201, L.B.A1916A 889. 

72. Ohio.—State ex rel. Stauss v. 
Cuyahoga County, 196 N.E. 890, 
130 Ohio St. 64. 

Okl.—In re Funding Bonds of 1941, 
Series A, 119 P.2d 558, 190 OkL 8. 
Can and redemption 
The constitutional provision for 
Issuance by state of serial gold 
bonds, subject to call and redemption 
by payment of premium, authorized 
issuance of refunding bonds, and is¬ 
suance is not precluded by a consti¬ 
tutional provision providing for re¬ 
demption of state’s serial bonds with 
funds available in sinking fund.— 
State ex reL Porterie v. Board of 
Liquidation of State Debt^ 182 Sow 
661, 190 La. 520. 

73. Ala—Corpus Juxis cited la In re 
Opinions of the Justices, 149 So. 
781, 784, 227 Ala. 296. 

Me.—^In re Opinion of the Justices, 
38 A.2d 564, 139 Me. 416. 

59 C.J. p 277 note 7. 

74. Fla.—Cheney v. Jone% 14 Fla. 
588- 
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not to secure the payment of debts to be incurred in 

the future.75 

Provision for the funding, reissue, or exchange 
of bonds is sometimes made by statutes which pre¬ 
scribe the terms and conditions of their operation 
The validity of such statutes has been upheld,?? they 
are to be construed in compliance with the gen¬ 
eral rules governing construction of statutes,? 8 and 
their provisions must be followed.?^ Statutory pro¬ 
visions relating to refunding bonds have been held 
in legal effect to constitute a part of such bonds.^o 
Funding bonds may be issued only to refund such 


obligations as come within the terms of the stat- 
ute.81 G)nversion bonds issued, not in exchange 
for outstanding obligations, are issued without au¬ 
thority of law and are void even in the hands of 
a bona fide holder ;82 where a consolidation bond 
rests only in part on such objectionable bonds and 
coupons, it is only void to that extent and for the 
balance is a valid obligation of the state.83 Only 
such bonds as come within the terms of the par¬ 
ticular statute are entitled to be refunded there- 
under.*4 Any legislative attempt to settle or com¬ 
promise the bonded indebtedness of the state in 


75- Fla.—Cheney v. Jones, supwu 

76- Ark.—^Fulkerson v. Refunding 
Board, 147 S.W.2d 980, 201 Ark. 
967. 

69 C.J. p 277 note 8. 

ZEbeftindlng 'by state agency 
Fla.—eigel v. Broward County Port 
Authority, 10 So.2d 816, 162 Fla. 
70. 

77- Ark.—^Uatthewa v. Bailey, 180 S. 
W.2d 1006, 198 Ark. 703—Tapley v. 
Futrell, 62 S.W.2d 32, 187 Ark. 844. 

Okl.—^In re State Treasury Note In¬ 
debtedness. 90 P.2d 19, 186 Okl. 10 
—In re Funding Bonds of 1936, 
Series A. 60 P.2d 221. 178 Okl. 622. 
59 C.J. p 277 note 8 [a]. 

Statutes held not Invalid 

(1) As impairing obligation of con¬ 
tract. 

Ark.—Fulkerson v. Refunding Board, 
147 S.W.2d 980, 201 Ark. 967. 

La.—State ex rel. Porterie v. Board 
of Liquidation of State Debt, 182 
So. 661. 190 La. 620. 

(2) Because providing for regis¬ 
tration of refunding bonds as to prin¬ 
cipal and interest, and for reconver- 
.sJon of registered bonds into coupon 
bonds.—State ex rel. Porterie v. 
Board of Liquidation of State Debt, 
supra. 

(3) Because providing that refund¬ 
ing bonds should not carry option of 
redemption.—State ex rel. Porterie v. 
Board of Liquidation of State Debt, 
supra. 

78. Conflicting provisions 
A statute relating to state high¬ 
way refunding bonds is subservient 
to a later statute relating to such 
bonds if the two measures conflict in 
any material sense affecting the 
rights of bondholders, or touching 
privileges retained by the state.— 
Matthews v. Bailey, 130 Sw'W.2d 1006, 
198 Ark. 703. 

Bzecntlve orders 

An act relating to state highway 
refunding bonds was held to be in¬ 
tended to require the governor to is¬ 
sue a second executive order in which 
terms in detail would be set out be¬ 
fore a binding contract could be 
made.—^Matthews v. Bailey, supra. 

81 C.J.S.--79 


Iflterim certlfloates 

The resolution authorizing issu¬ 
ance of refunding bonds was not in¬ 
valid because it provided that interim 
certiflcates, signed only by the state 
treasurer, should be issued pending 
printing and delivery of definitive re¬ 
funding bonds.—State ex rel. Porterie 
V. Board of Liquidation of State 
Debt, 182 So. 661, 190 La. 620. 

SToiLcallabld bonds not authorized. 
—^Matthews v. Bailey, 180 S.W.2d 
1006, 198 Ark. 703. 

Option and nonoption bonds 

(1) A statute authorizing board of 
fund commissioners to refund any 
part of bonded Indebtedness of state 
whenever they can do so to advan¬ 
tage of state was held applicable 
only to option bonds during period 
of option and to nonoption bonds at 
their stated maturity or by con¬ 
tractual agreement, and not to non- 
option bonds before maturity and 
against protest of bondholders.— 
State ex rel. Board of Fund Com’rs 
v. Smith, 96 S.W.2d 348, 339 Mo. 204, 
followed in 96 S.W.2d 362, 339 Mo. 
213. 

(2) State building bonds having 
definite maturity date stated therein, 
containing unqualified promise to pay 
interest at stated rate for definite 
length of time, and issued under con¬ 
stitutional authority requiring only 
that maturity be not later than thir¬ 
ty-five years from date of bonds, 
were not **option bonds,’* and, hence, 
could not be refunded prior to ma¬ 
turity except by agreement.—State 
ex rel. Board of Fund Com’rs v. 
Smith, supra.. 

(3) State road bonds issued under 
statute authorizing redemption of 
bonds before maturity **if the holders 
thereof agree thereto” could not be 
refunded before maturity in absence 
of consent of bondholders, notwith¬ 
standing statute authorizing board 
of fund commissioners to refund any 
part of bonded indebtedness of state 
whenever they could do so to advan¬ 
tage of state.—State ex rel. Board of 
Fund Com’rs v Smith, 96 S.W.2d 352, 
339 Mo. 213. 


Fledge of revenues 

(DA statute relating to issuance 
of state highway refunding bonds 
was held not to authorize governor to 
pledge revenues affecting turnback 
percentages, or to give a pledge on 
highway revenues prior to highway 
and toll bridge maintenance; or def¬ 
initely to pledge that any reductions 
in gasoline tax rate would be discon¬ 
tinued if revenue thereafter should 
fall below twenty million dollars per 
annum, but merely grave governor the 
right to state what general assembly 
had a right to do under the law in 
respect to gasoline rate deductions.— 
Matthews v. Bailey, 130 S.W.2d 1006, 
198 Ark. 703. 

(2) The holders of bonds issued 
under authority of 1934 acts relating 
to state highway refunding bonds ac¬ 
cepted bonds with Imposed condition 
to which they would be held as a 
matter of law to have Impliedly 
agreed that highway maintenance 
should be a first charge against high¬ 
way funds, and such status must re¬ 
main until the state, through its leg¬ 
islative department, waives the bene¬ 
fits so retained.—^Matthews v. Bailey, 
supra. 

Frovisioxui for payment of Isimrest 
The 1937 act did not authorize the 
refunding of noninterest bonds on an 
interest basis.—^Matthews v. Bailey, 
supra. 

79. S.C.—^Lord v. Bates, 26 S.B. 218, 
48 S.C. 95. 

69 C.J. p 277 note 9. 

80. Ariz.—^Maricopa County v. Os¬ 
born, 125 P.2d 703, 69 Ariz. 244. 

81. U.S.—^Board of Liquidation v. 
McComb, La., 92 U.S. 631, 28 L.Bd. 
623 

69 C.J. p 273 note 24. 

82. S.C.—^In re Bond Debt Cases, 12 
S.C. 200. 

83. S.C.—^In re Bond Debt Cases* su¬ 
pra. 

84L U.S.—Farmers’ Nat. Bank v. 

Jones. C.C.Ark.. 105 F. 459. 

59 C.J. p 278 note 14. 
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violation of the state constitution is void.*® 

Refunding acts are not invalid as a delegation of 
legislative power where they vest in a board or 
commission a discretion merely as to what shall be 
done in execution of the act and in discharge of 
the duties which the legislature has enacted.*® 
Where a duty is imposed by statute to refund under 
specified circumstances, the appropriate board or 
officers must comply with such duty when such cir¬ 
cumstances arise.**^ 

Where the statutes give discretion to particular 
boards or officers as to the details of funding and 
exchanging outstanding bonds, such matters are 
not subject to control by the courts.** Such boards 
or officers have inherent power to make rules and 
regulations prescribing the mode of procedure be¬ 
fore them, provided they do not contravene the 
terms of the constitution and statutes,** which rules 
and regulations must be followed.*® 

Method of refunding. The legislature may au¬ 


thorize the funding of outstanding bonds either 
by direct exchange of refunding bonds for those 
outstanding,*! or by sale of the refunding bonds and 
application of their proceeds in satisfaction of 
the outstanding obligations.** Where, however, the 
statute provides only for sale, there may be no ex¬ 
change.** 

Reissue. Where the constitution so provides, 
bonds, when paid at maturity or otherwise retired, 
may not be reissued.*^ 

§ 188. Sinking Fund 

sinking funds for payment of principal and Interest 
of state bonds are regarded as trust funds which it is 
the duty of the state to conserve and keep available. 

Under constitution or statute provision may be 
made for the creation of sinking funds for the 
payment of principal or interest of state bonds.*® 
Such a fund, when created, constitutes a trust 
fund,*® which it is the duty of the state to con¬ 
serve,*'^ and keep available as may be required,** 


86. Tenn.—Lynn v. Polk, 8 Lea 121. 

86. Ark.—^Fulkerson v. Refundlngr 
Board, 147 S.W.2d 980, 201 Ark. 
967. 

No delegratloiL to people 
The act of 1941 for refunding of 
bonded road debt does not ^'delegate 
legrislatlve power** either to a board 
or to the people and does not violate 
constitutional provision preventing 
general assembly from referring any 
measure to the people.—Fulkerson v. 
Refunding Board, supra. 

87- Arlz.—^Maricopa County v. Os¬ 
born, 126 P.2d 703, 69 Arlz. 244. 
Demand of county supervisors 

The duty of a state loan commis¬ 
sion to refund county indebtedness 
arose when county board of supervi¬ 
sors made official demand upon the 
commission to do so and the refund¬ 
ing bonds of state could be sold at a 
rate of Interest sufficiently lower 
thfl-Ti county was then paying to make 
such refunding profitable and bene¬ 
ficial to the county and the perform¬ 
ance of such duty could be compelled 
by mandamus.—^Maricopa County v. 
Osborn, supra. 

88. S.C.—State V. Blease, 79 S.S. 

247, 96 S.C. 403. 

69 C.J. p 277 note IL 

89- La.—Hope v. Board of Liquida¬ 
tion, 6 So. 819, 41 La.Ann. 536. 

69 C.J. p 278 note 12. 

90. La.—^Hope v. Board of Liquida¬ 
tion, supra. 

91. S.D.—^In re Opinion of the 
Judges, 287 N.W. 681, 66 S.D. 622. 

92. S.l>.—In re Opinion of the Judg¬ 
es, supra. 


93. S.D.—^In re Opinion of the Judg¬ 
es, supra. 

94. Me.—^In re Opinion of the Jus¬ 
tices, 60 A.2d 903, 143 Me. 227. 

95- Fla.—Cheney v. Jones, 14 Fla. 
587. 

59 C.J. p 278 note 16. 

Assets of fund 

(1) Land sold under foreclosure 
of mortgage given to secure loan 
from bank of North Dakota, bid in 
by state treasurer as trustee for the 
state and, no redemption having been 
made, conveyed to treasurer by sher¬ 
iffs deed became an asset of real es¬ 
tate bond sinking fund, and was held 
in trust for the payment of real es¬ 
tate bonds to be Issued by state, 
bonds for payment of which faith 
and credit of state were also pledged 
and trustee wa^ bound to realize 
best price obtainable for such land, 
since deficiency in real estate bond 
sinking fund must be made up out of 
taxes.—^Herr v. Rudolf, 26 N.W.2d 
916, 76 N.D. 91, 169 A.L.R. 1388. 

(2) The statute permitting **tor- 
mer owner** to purchase at private 
sale land acquired by state through 
foreclosure of mortgage thereon as¬ 
signed to state treasurer in trust as 
security for real estate bonds uses 
quoted words as meaning, not neces¬ 
sarily the mortgagor, but the owner, 
whether mortgagor or his successor 
in interest, at time of issuance of 
sheriffs deed to state treasurer as 
trustee.—^Herr v. Rudolf, supra. 

96. Miss.—State v. Dickinson, 20 
Miss. 579. 

Okl.—State v. Howard, 171 P. 41, 67 
Okl. 296. 

97. Miss.—State v. Howard, supra. 
59 C.J. p 278 note 18. 
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Pledge of accmlng funds 

Under statutes providing that 
funds accruing to dormitory and in¬ 
firmary sinking funds, together with 
credits accruing from state public 
building lands or funds, not other¬ 
wise pledged, or so much thereof as 
might be required, were irrevocably 
pledged to payment of interest and 
principal of bonds, the public build¬ 
ing fund itself was not pledged, but 
only accruing credits consisting of 
rentals, profits, or royalties, from 
lands. Interest from investments, and 
such other funds as might be consid¬ 
ered as accruing credits.—'Weiss v. 
Commissioners of Land Office, 75 P. 
2d 1142, 182 Okl. 89. 

98. Okl.—Weiss v. Commissioners 
of Land Office, supra. 

Amount 

Where only so much of credits 
accruing to public building fund as 
might be required was pledged as 
security for bonds, state was not 
compelled to retain all accruing 
credits in public building fund, but 
was only required to keep on hand 
sufficient cash to pay next annual 
accruals, interest, and principal on 
bonds, and surplus could be used for 
other purposes consistent with ad¬ 
ministration of trust.—Weiss v. 
Commissioners of Land Office, supra. 
Duty of conunlssioners 
Where credits accruing to public 
building fund were pledged under 
statute to secure payment of bonds, 
commissioners of land office, as 
agents of state, had duty of seeing 
that sufficient funds were on hand 
to meet maturing obligations se¬ 
cured by such credits.—-Weiss v. 
I Commissioners of Land Office, supra. 
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and which may be employed as authorized by law.** 
§ 189. Pa 3 raient and Redemption 

Statutory provisions for redemption of bonds become 
a part thereof, and the time, manner, and place of pay¬ 
ing or redeeming state bonds is ordinarily prescribed 
by statutes, the provisions of which must be observed. 

Statutory provisions for redemption become part 
of the bonds authorized by such statute.^ The time, 
place, and manner of paying or redeeming state 
bonds or the interest thereon must be determined by 
the statutes under which the bonds are issued and 
by the terms of the instruments themselves.^ Stat¬ 
utory requirements regarding the payment, retire¬ 
ment, and redemption of outstanding state bonds 
must be followed and, where authorized under 
constitutional and statutory provisions, the prop¬ 


er authorities may make prompt payment of prin¬ 
cipal and interest without the necessity of an ap¬ 
propriation bill.4 Where the treasurer is prohibited 
from paying out funds in treasury without a war¬ 
rant, under principles discussed supra § 156, he 
cannot pay out such funds in exchange for coupons 
of state bonds without a warrant;® and, in accord¬ 
ance with the general rule that disbursements can 
be made only out of the special fund created for 
such purpose, as considered supra § 158, an issue 
of bonds can be paid only out of the fund appro¬ 
priated for such purpose.® Where the validity of a 
state bond has been determined and provision for 
its payment made, the duty of the officer empowered 
to pay such bond is mandatory.*^ In the absence of 
a provision restricting payment of bonds to a speci¬ 
fied fund, they will be payable from the general 
funds of the state.® 


99. N.H.—^In re Opinion of the Jus¬ 
tices, 21 A.2d 163, 91 N.H. 634. 
SlsoretLonary nse of rtnlflng fimfl 
Such borrowing’s on bonds as are 
authorized by the act permitting 
emergency borrowing by the state in 
a sum not to exceed a specified 
amount per annum, may, in the dis¬ 
cretion of the governor and council, 
properly be paid out of the sinking 
fund, and the guide for the exercise 
of the discretion is found in the stat¬ 
ute providing a special fund for the 
rehabilitation of treasury balances 
and the retirement of state indebted¬ 
ness.—^In re Opinion of the Justices, 
supra. 

1. Ariz.—^Maricopa County v. Os¬ 
born, 136 P.2d 270, 60 Ariz. 290— 
Maricopa County v. Osborn, 126 
P.2d 703, 69 Ariz. 244. 

2. Okl.—^In re Application of State 
to Issue Bonds to Fund Indebted¬ 
ness, 127 P. 1065, 33 Okl. 797. 

59 C.J. P 278 note 20, P 279 note 30 
[a]. 

Deposit of funds 

California Toll Bridge Authority 
is agency of state and ‘‘public cor¬ 
poration*' with power to deposit 
moneys in banks outside state for 
payment of principal or Interest on 
bridge bonds within constitutional 
provision authorizing state to de¬ 
posit money in outside banks.—Cali¬ 
fornia Toll Bridge Authority v. Kel¬ 
ly, 21 P.2d 425, 218 CaL 7. 
asethod approved 

Method of payment of bonds out¬ 
lined in statute was held not to con¬ 
travene a constitutional provision 
requiring legislature for purpose of 
paying state debt to provide for 
levying a tax aunually suflaclent to 
pay annual interest and principal of 
debt within twenty-five years from 
passage of law creating debt; 
and to constitute an appropriation 
and not to contravene constitutional 


provision prohibiting payment of 
any money out of state treasury or 
its funds, except in pursuance of an 
appropriation by law.—^In re Fund¬ 
ing Bonds of 1935, Series A* 50 P.2d 
221, 178 Okl. 622. 

3. Mlsa-^olbert v. State, 89 So. 

65. 86 Miss. 769. 

Okl.—In re Funding Bonds of 1985, 

Series A. 50 P.2d 221, 173 OkL 622. 
59 CX p 278 note 21. 

Zkowest offer 

Arkansas statute directing refund¬ 
ing board to purchase or redeem two 
series of road district refunding 
bonds at lowest price submitted, and 
providing that board in determining 
best bid should consider Interest 
rates maturity, and other proper ele¬ 
ments, required board to accept low¬ 
est offer as mathematically comput¬ 
ed.—^Peltason, Tenenbaum & Harris 
V. Hefunding Board of Arkansas, D. 
CArk., 16 F.Supp. 179. 

Option to call 

Under statute authorizing Issu¬ 
ance of bonds which should be pay¬ 
able at any time after a specified 
time from date of their issue at op¬ 
tion of the Issuing body, such body 
could not exercise the option prior 
thereto or waive right of exercising 
it at time of issuance of bonds, and 
bonds so issued could be called pur¬ 
suant to option, notwithstanding ab¬ 
sence of reference to option in bonds. 
—Catholic Order of Foresters v. 
State. 271 N.W. 670, 67 N.D. 228, 109 
ALi.R. 979, appeal dismissed Catho¬ 
lic Order of Foresters v. State of 
North Dakota, 57 S.Ct 796, 301 U.S. 
665. 81 L.Ed. 1331. 

Notice of call 

(1) Giving of public notice on June 
30 or July 1, 1936 of calling of state 
bonds made payable by notice July 1, 
1937, was sufficient compliance with 
a statutory provision that bonds 
should be callable on public notice, 
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and that they should become pairable 
at a date not less than one year from 
the time of giving notice.—Catholic 
Order of Foresters v. State, 271 N.W. 
670, 67 N.D. 228, 109 A.L.R. 979, 
appeal dismissed Catholic Order of 
Foresters v. State of North Dakota, 
67 S.Ct 796, 801 U.S. 665, 81 Ii.B3d. 
1831. 

(2) Other cases see 69 C.J. p 278 
note 21 [a]. 

4. Mont—Pioneer Motors v. State 
Highway Commission, 165 P.2d 
796, 118 Mont 338. 

5. Tenn.—State v. Rust 8 TenmCh. 
718. 

6. Miss.—Colbert v. State, 89 So. 
65, 86 Miss. 769. 

59 C.J. P 279 note 25. 

7. Ind.—Gray v. State. 72 Ind. 667. 

a La.—State ex rel. Kemp v. Board 
of Liquidation of State Debt 89 
So.2d 333, 214 La. 890. 

Fledge of state reveimes 
The provisions of the section of 
the bill dealing with the Issuance 
of funding bonds providing that 
money should be placed to the credit 
of a special fund and that the gen¬ 
eral revenue funds were irrevocably 
pledged to payment of the bonds, 
and that if the revenues from the 
special fund are insufficient the 
state pledges Itself to make funds 
available to make up the deficit con¬ 
stituted a valid pledge of the state’s 
revenues.—^In re State Treasury Note 
Indebtedness, 90 P.2d 19, 186 Okl. 10. 
Fledge of partLoQlar tax funds not 
exdiLSlve 

Veterans’ bonus bonds issued un¬ 
der constitutional amendment pro¬ 
viding that payment of bonds Is to 
be secured by pledge of beer tax 
funds, but not providing that bonds 
are payable only out of beer tax 
funds, are general obligations of 
state for payment of which the full 
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All bonds coming within the terms of the partic¬ 
ular statute are entitled to be redeemed thereun¬ 
der,^ the disposition of bonds that have been re¬ 
deemed depending on the terms of the particular 
constitution or statute.it> The statutes pursuant to 
which particular bonds are issued frequently pro¬ 
vide for their redemption prior to maturity, but, in 
the absence of constitutional or statutory provi¬ 
sion, the governor has no power to call in bonds for 
redemption prior to maturity,such power being 
a legislative power .12 if the treasurer pays an in¬ 
stallment of interest to the wrong person on a 
forged order, the state is liable to the real bond- 
holder.18 On the other hand one who collects from 
the state interest on coupons clipped from a bond 
which he knows to be void must make restitution 
to the state.i4 

§190. Rights and Remedies of Holder 

The rights and remedies of the holder of state bonds 
will be adjusted In compliance with governing provi¬ 
sions of law and equity. 

Suit against the state treasurer and a national 
bank to collect accrued interest and to have a 
change of ownership of a state bond appear on the 


record is properly brought in equity;^® and the 
fact that a federal statute forbids attachment or 
injunction against a national bank before final judg¬ 
ment is immaterial where the bill does not involve 
attachment or injunction.^® Where the buyer of 
state bonds knew before bidding that the state 
commission handling the bond sale chose not to en¬ 
ter into a trust indenture, but proposed to carry 
out the provisions of the contract respecting col¬ 
lection of rentals on a state building erected with 
the bond money and the creation of a redemption 
fund under the terms contained in a bond order 
which became a part of the contract between buy¬ 
er and commission, the courts would not go behind 
such contract.17 A demand for the pa 3 rment of in¬ 
terest due on state bonds at the place where the 
interest was to be paid is not necessary before 
suit against the state for such interest can be 
brought.1® 

Lien. Where provided for by the statute under 
which issued and by the terms of the bonds, bond¬ 
holders are entitled to a lien on property of the 
state so designated,!® which lien is not lost by the 
surrender of subsequent bonds in exchange for 
other bonds of the state.®® 


Vn. EIGHTS AND EEMEBIBS OF TAXPAYERS 


§ 191. Restraining Unlawful Acts of State 
Officers 

a. In general 

b. Disbursement of funds or incurment 

of debt 

a. In General 

Some authorities hold that ordinarily a citizen or tax¬ 
payer may not sue to restrain threatened Illegal action 


of state officials where he Is unable to show Injury pe¬ 
culiar to himself; but other authorities adopt the view 
that the suing taxpayer need have no special Interest In 
order to maintain his action. 

It has been broadly held that, in the absence of 
statutory authority, a citizen or taxpayer unable 
to show injury peculiar to himself, has no standing 
in court to sue to restrain state officials from doing 
what he claims to be unauthorized,®! on the theory 


faith* credit, and resources of state 
are Irrevocably pledged, and the 
board of liquidation of state debt 
properly provided in bonds that 
bonds are such obligations.—State 
ex rel. Kemp v. Board of Liquida¬ 
tion of State Debt, 39 So.2d 333, 214 
La. 890. 

9. S.C.—State V. Blease, 79 SJE. 247, 
95 S.C. 403. 

69 aJ. p 279 note 27. 

IOl Pa.—^Montgomery v. Martin, 143 
JL 505, 294 Pa. 25. 

69 C.J. p 279 note 28. 

11. Miss.—Colbert ▼. State, 89 So. 
65, 86 Miss. 769. 

13. Miss.—Colbert v. State, supra 

13. m.— ^People V. Smith, 48 111. 219, 
92 AzelD. 109. 

14. Lia—State v. Hart, 14 So. 480, 
46 LaAnn. 54. 


'16. Ala—^Pirst Nat. Bank v. Alston, 
165 So. 241, 231 Ala 348. 

BIU not demurrable on ground that 
complainant had plain and adequate 
remedy at law.—^First Nat. Bank v. 
Alston, supra 

16. Ala—First Nat. Bank v. Alston, 
supra 

17. Ky.—^Preston v. Clements, 282 
S.W.2d 85, 813 Ky. 479. 

18. Ark.—State v. Washington Bank, 
18 Ark. 654. 

19. U.S.—Wabash, etc.. Canal Co. v. 
Beers, Ind., 2 Black. 448, 17 L.Kd. 
827. 

SO. U.S.—Wabash, etc.. Canal Co. v. 
Beers, supra 

2L Ga—Ramsey v. Hamilton, 182 
S.H. 392, 181 Ga 365. 

N.T.—New York League for Sepa¬ 
ration of Church and State v. 
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Graves, 10 N.T.S.2d 142, 170 Misc. 
196. 

Ohio.—Russell v. State Bridge Com¬ 
mission, 5 Ohio Supp. 24, appeal 
dismissed, App., 42 N.E.2d 164. 

59 C.J. p 279 note 42. 

Matters pertaining to elections as 
purely political and outside scope 
of equitable Jurisdiction see Equi¬ 
ty S 66. 

Power of court to enjoin holding of 
election at suit of citizen and tax¬ 
payer is discussed in Injunctions 
8 115. 

Common Injury Insnffident 
Citizen generally cannot maintain 
suit to restrain or compel action of 
state authorities unless they are act¬ 
ing illegally and effect of their il¬ 
legal action will be to occasion him 
some specific injury, not merely in¬ 
jury in common with body of citi¬ 
zens.—State ex reL Allen v. Ameri- 
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that the action is against the state, which may not 
be sued without its consent ,22 and that the mere fact 
that the issue is one of public importance does not 
per se confer on him the right to seek a judicial 
determination of the matter.23 

Other authorities hold that a taxpayer need not 
have a special interest or suffer special injury in 
order to entitle him to sue for the protection of 
public rights,24 and in states following this doc¬ 
trine the courts uphold the right of a taxpayer to 
maintain a suit to prevent an illegal or unauthorized 
act on the part of a state officer,25 on the theory 
that the suit is against the officer or head of a state 
department or agency and not against the state it- 
self,26 and a taxpayer as such is held to have 
sufficient interest in the property of the state to en¬ 
title him to come into equity to restrain its unau¬ 
thorized or unlawful transfer27 or destruction.23 
Where the legislature has acted in specific instanc¬ 
es to prescribe when a taxpayer may bring a rep¬ 
resentative action, there is a strong presumption 
that he may not bring such an action in any other 
instance.29 


Where the citizen or taxpayer suffers or will suf¬ 
fer special injury, distinct from that suffered by 
the public at large, from the threatened act, he 
may maintain a suit to restrain its commission,^® 
and he may invoke the aid of a court of equity to 
restrain the action of an administrative agency of 
the state on the ground that such action is illegal 
and may injuriously affect the taxpayer’s rights or 
property and his right to maintain the suit does 
not depend on the validity of his contention as to 
the illegality of the action he seeks to restrain .22 
Where, however, the threatened action is not illegal, 
no injunction will be granted,®® and where no 
threatened injury is shown, no action will lie.®4 

Grant to state. The fact that complainants paid 
taxes to a state gives them no right to complain 
of the making of a federal loan and grant to a 
state agency.®® 

Statutes as to municipalities, which grant a right 
of action to any taxpayer to prevent illegal action 
by municipal officials, do not apply to actions against 
the state.®® In any event, one may not maintain a 


can Glanzstoff Corporation, 72 S.W. 
2d 776, 167 Tenn. 697. 

ContlxiffeiLt Interest 
A taxpayer could not maintain 
suit to enjolD state rural electrifica¬ 
tion authority and state treasurer 
from paying: or crediting: funds to 
co-operative associations, where tax¬ 
payer had no special or peculiar in¬ 
terest to protect, the funds involved 
did not accrue from taxation but 
from operation of electric system, 
and taxpayer’s interest was hlg:hly 
conting:ent, remote and infinitesimal, 
in view of fact that no moneys could 
ever accrue to state treasury until 
authority had ceased to exist and all 
its obligations satisfied, neither of 
which contingencies had happened or 
was contemplated.—Crews v. Beattie, 
14 S.E.2d 361, 197 S.C. 32. 

22. Ga.—^Ramsey v. Hamilton, 182 
S.K 392, 181 Ga 365. 

23. S.C.—Crews v. Beattie, 14 S.E. 
2d 351, 197 S.C. 32. 

24. S.D.—State ex rel. Jensen v. 
Kelly, 274 N.W. 319, 66 S.D. 346— 
State ex rel. Bryant v. Dolan, 249 
N.W. 923, 61 S.D. 530—White Eagle 
Oil & Refining Co. v. Gunderson, 
205 N.W. 614, 48 S.D. 608. 

25. Ill.—Owens V. Green, 81 N.E.2d 
149, 400 Ill. 380. 

Pa—^Bailey v. Gorden, 67 PaDlst 
&Co. 411, 59 Dauph.Co. 466. 

S.D.—State ex rel. Bryant v. Dolan, 
249 N.W. 923, 61 S.D. 630. 

69 C.J. p 279 note 44. 

26. Ill.—Owens v. Green, 81 N.E.2d 
149, 400 Ill. 380. 


KCatter of presumptioiL 
The presumption obtains that 
state, or a department thereof, will 
not and does not violate its consti¬ 
tution and laws, but that a violation, 
if it occurs, is by a state officer or 
head of a department, and the officer 
or head may be restrained by appro¬ 
priate action Instituted by a citizen. 
—Owens V. Green, supra 

27. Fla—^Biscayne Co. v. Martin, 
116 So. 66, 96 Fla 269—^Deering v. 
Martin, 116 So. 64, 96 Fla 224. 

28. Md,—Christmas v. Wcuffield, 66 
A. 491, 105 Md. 530. 

29. Ohio.—^Russell v. State Bridge 
Commission, 6 Ohio Supp. 24, ap¬ 
peal dismissed, App., 42 N.E.2d 
164. 

30. Mont.—State ex rel. Helena Al¬ 
lied Printing Council v. Mitchell, 
74 P.2d 417, 106 Mont. 326. 

N.T.—Wamer-Quinlan Asphalt Co. v. 
Carlisle, 144 N.Y.S. 70, 168 App.Div. 
638. 

69 C.J. p 279 note 43. 

31. Md.—^B^lnk V. Mullan Contract¬ 
ing Co., 78 A.2d 632, 79 A.2d 162— 
Masson v. Reindollar, 69 A2d 482, 
193 Md. 683. 

32. Md.—^Punk v. Mullan Contract¬ 
ing Co., 78 A.2d 632, 79 A.2d 152. 

33. Wyo.—^Bourne v. Cole, 77 P.2d 
617, 63 Wyo. 31. 

Contraot as to investigation of sums 
recoverable 

The performance of a contract en¬ 
tered into by state pursuant to stat¬ 
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ute providing for investigations of 
amounts which might be recoverable 
under leases of state lands for con¬ 
tingent fee of twenty-five per cent 
of sum recovered was not enjoin- 
able as contract which would en¬ 
courage constitutional officers to 
neglect their duty, on ground that 
function to be performed by expert 
could be performed by statutory of¬ 
ficers, since legislature which creat¬ 
ed officers could make new provi¬ 
sions with respect to their functions 
if it deemed proper.—^Bourne v. Cole, 
supra. 

34. Tex.—^Andrews v. Smith, Civ. 
App., 93 S.W.2d 493, error refused. 

Direct and dejSnlte injury esseoildal 
Generally, various state depart¬ 
ments should be answerable to tax¬ 
payer when a direct, definite, and 
illegal injury is threatened, but not 
so until it appears that injury is 
more than a future possibility.— 
Lyon V. Bateman, Utah, 228 P.2d 
818. 

35. U.S.—Carolina Power & Light 
Co. V. South Carolina Public Serv¬ 
ice Authority, C.C.A.S.C., 94 P.2d 
520, certiorari denied 68 S.Ct 1048, 
304 U.S. 678, 82 L.Ed. 1641. 

36. N.T.—Bull V. Stlchman, 78 N. 
Y.S.2d 279, 273 App.Div. 311, af¬ 
firmed 80 N.B.2d 661. 298 N.Y. 
616, motion denied 88 N.E.2d 325, 
300 N.Y. 460. 

Teuypayer’s right to sue to enjoin 
unlawful municipal action is dis¬ 
cussed in Municipal Corporations 
8S 2139->2155. 
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taxpayer's action where he does not purport to 
sue in that capacity.37 

Corporation. Broadly speaking, it will be as¬ 
sumed that a corporate taxpayer has the same rights 
as a natural person in respect of bringing a taxpay¬ 
er’s action but, where the corporation does not 
fall within the purview of an express statutory 
authorization to bring a taxpayer’s action under 
circumstances specified in the statute, its right to 
maintain such an action under such statute will be 
denied.39 

b. Disbursement of Funds or Incurment of 
Debt 

In some Jurisdictions the right of a taxpayer to sue 
In restraint of Illegal disbursement of state funds or 
wrongful Incurment of debt is denied In the absence 
of injury or interest peculiar to complainant; but in 
other Jurisdictions such a suit is allowed a taxpayer 
suing as representative of the pubHc or of a class, ir¬ 
respective of the extent of his Individual Interest. Leave 
to sue may be required to be obtained before suit can 
be brought. 

There is a sharp conflict in the authorities as 
to the right of a taxpayer to sue to restrain state 
officials from the unlawful disbursement of state 


funds 49 In some Jurisdictions it is the rule that, 
except as otherwise provided by the constitution 
or by statute,41 a taxpayer, merely as such, and 
not showing a direct or special and pecuniary in¬ 
jury to himself separate and distinct from that 
suffered by the general public, has no such interest 
as to give him a right to sue to restrain unlawful 
disbursement of state funds or wrongful incur¬ 
ment of debt,42 especially where it is provided by 
statute that such suits shall be maintained by the 
attorney general or other state officer.43 Under 
this line of authorities a taxpayer's suit to restrain 
unlawful expenditure of state monies or wrongful 
incurring of debt may be brought only when it 
falls within the terms of an authorizing provision 
of positive law,44 which, it has been held, will not 
be given a retroactive application.45 It has been 
held essential to maintenance of suit under such a 
statute that the complainant taxpayers should show 
that their pecuniary interests may be adversely af¬ 
fected unless the contemplated action is enjoined.46 
On the other hand, statutes of this character are 
liberally construed to serve the intended purpose 
of preventing illegal expenditure of state funds,47 


Traasportatloii board as state in^ 
strninentaJity 

Taxpayer's action did not lie 
against board of transportation of 
the City of New York to enjoin the 
collection of a ten cent fare on any 
city owned rapid transit system, 
since the board is a state instru¬ 
mentality and such an action may be 
brought to prevent acts only of of¬ 
ficers. agents, and other persons act¬ 
ing for, and on behalf of. any coun¬ 
ty, town, village or municipal cor¬ 
poration.—Klein V. O’Dwyer, 80 N.T. 

S. 2d 343, 192 Mlsc. 421. 

37. N.T.—^New York League for 
Separation of Church and State 
V. Graves. 10 N.T.S.2d 142, 170 
Misc. 196. 

38. N.Y.—J. D. li. Corp. v. Bruck- 
man, 11 N.T.S.2d 741, 171 Mlsc. 3. 

39. N.Y.—J. D. L. Corp. v. Bruck- 
man, supra. 

4a Ala.—Turnipseed v. Blan, 148 
So. 116, 226 Ala. 549. 

41- Mass.—^Richards v. Treasurer 
and Receiver General, 67 N.E.2d 
683, 319 Mass. 672. 

59 C.J. p 280 note 49. 

Semedies under partLoular statutes 

(1) '^Taxpayers* actions" are crea¬ 
tures of statute, designed to prevent 
unlawful diversion of public moneys 
in which the taxpayer, as a class 
distinguished from the general citi¬ 
zen. is vested with a special interest. 
—^J. D. L. Corp. V. Bruckman, 11 N. 

T. S.2d 741, 171 Misc. 3. 

(2) Statutes authorizing taxpay¬ 
ers’ suits to restrain municipal of¬ 


ficials firom unlawful expenditure of 
municipal funds have no application 
to state affairs. 

U.S.—O'Brien v. Camey. D.C.Mass., 

6 P.Supp. 76L 

N.Y.—Kuhn v. Curran, 66 N.T.S.2d 

737, 184 Mlsc. 788. 

69 C.jr. p 280 note 49 [aj (3). 

(3) Statutes authorizing taxpay¬ 
ers* suits under specified conditions 
will not be extended by implica;- 
tion to include cases more properly 
the subject of mandamus.—J. D. L. 
Corp. V. Bruckman, 11 N.T.S.2d 741, 
171 Misc. 8. 

(4) Provisions of civil service law 
au^orizing an action by any tax¬ 
payer to restrain payment of com¬ 
pensation to any person holding a 
position in violation of civil service 
law means an action for a permsu- 
nent injunction in equity, and the 
provisions of the act relating to pro¬ 
ceedings against a body or officer, in 
general, do not enlarge scope of 
relief obtainable or afford relief by 
way of permanent injunction in a 
taxpayer's action.—J. D. lu. Corp. v. 
Bruckman, supra. 

Vhder federal statutes empower¬ 
ing the attorney general to prosecute 
proceedings for enforcement of the 
provisions of an act relative to dis¬ 
position of lauds granted and stating 
that nothing therein contained 
should limit the power of a state or 
any citizen thereof to enforce pro¬ 
visions of the act, there was no 
grant of authority to a citizen of a 
state to sue to restrain proposed ac¬ 
tion, but merely a disclaimer of any 
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intent to limit such authority to sue 
If it existed by state law.—Jones v. 
Brush, aCA-Ariz., 143 P.2d 733— 
69 aj. p 280 note 49 [a] (4). 

42. Ga.—Ramsey v. Hamilton, 182 
S.B. 392, 181 Ga. 366. 

N.M.—Asplund V. Hannett, 249 P. 

1074, 81 N.M. 641, 68 A.L.R. 678. 
N.T.—^Application of Kearney, 87 
N.Y.S.2d 82, 276 App.Div. 728, ap¬ 
peal denied 89 N.Y.S.2d 621, 275 
App.Div. 866, appeal dismissed 87 
N.B.2d 683, 299 N.Y. 788. 

69 C.J. p 280 note 60. 

43. Wash.—State v. Thurston Coun¬ 
ty Super. CL, 161 P. 108, 86 Wash. 
686 . 

69 C.J. p 280 note 61. 

44. Mass.—Richards v. Treasurer 
and Receiver General, 67 N.E.2d 
583. 319 Mass. 672. 

Only state wide assessment is con¬ 
templated by statute as permitting 
injunction at suit of state taxpayers. 
—Richards v. Treasurer and Receiv¬ 
er General, supra. 

45. Mass.—^Richards v. Treasurer 
and Receiver General, supra. 

4a Mass.—^Richards v. Treasurer 
and Receiver General, supra. 
Remote possiblll’^ insnfflolent 
Mass.—Richards v. Treasurer 
Receiver General, supra. 

47. Mass.—Sears v. Trecusurer and 
Receiver General, 98 N.E.2d 621, 
327 Mass. 310. 

Technical objections 
In suit under statute providing 
that if departmenL commission. 
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the interest of a petitioning taxpayer need be no 
different where the alleged illegality of a proposed 
expenditure depends on the unconstitutionality of a 
statute than where it depends on other causes,48 
and in a proper case a perpetual injunction may be 
granted against spending money pursuant to an in¬ 
valid statute.48 


Under the practice prevailing in jurisdictions oth¬ 
er than those above discussed, the right of a tax¬ 
payer to maintain a suit to restrain wrongful dis¬ 
bursement of state funds or wrongful incurment of 
debt is upheld,50 at least where the chief law offi¬ 
cer of the state has refused to bring the suit,51 
on the ground that the taxpayer has an equitable 


board, officer, employee, or agent of 
commonwealth is about to expend 
money or incur obligations Illegally, 
supreme judicial court or superior 
court may, on petition of taxable in¬ 
habitants, restrain exercise or abuse 
of power, supreme judicial court is 
not Inclined to search minutely for 
purely technical and unsubstantial 
objections.—Sears v. Treasurer and 
Receiver General, supra. 

48. Mass.—Sears v. Treasurer and 
Receiver General, supra. 

49. Mass.—Sears v. Treasurer and 
Receiver General, supra. 

Old age asslstaace 
Where initiated law relating to as¬ 
sistance for aged citizens was de¬ 
clared unconstitutional, state offi¬ 
cials would be perpetually enjoined 
and restrained from Incurring any 
obligations or expending or taking 
any part In expending or approving 
payment of money of commonwealth 
in pursuance of initiated law.—Sears 
V. Treasurer and Receiver General, 
supra. 

Sa Ala.—Goode v. Tyler, 186 So. 
129, 237 Ala 106—^Abramson v. 

Hard, 165 So. 690, 229 Ala 2—Hall 
V. Blan, 148 So. 601, 227 Ala 64— 
Turnipseed v. Blan, 148 So. 116, 
226 Ala 549. 

Ark.—Gipson v. Ingram, 223 S.W. 

2d 595, 215 Ark. 812. 

Ill.—Reid V. Smith, 80 N.E.2d 908, 
375 Ill. 147, 132 A,L.R. 1286—Mo¬ 
ran V. Bowley, 179 N.E. 626, 347 
m. 148. 

La—Carso v. Board of Liquidation 
of State Debt, 17 So.2d 358, 206 
La 368—^Faikenstein v. Jones, 10 
So.2d 699, 201 La 913—Stewart v. 
Stanley, 5 So.2d 531, 199 La 146— 
Peck V. Tugwell, 5 So.2d 524, 199 
La 126—Graham v. Jones, 3 So.2d 
761, 768, 198 La 507. 

Md.—^Funk v. Mullan Contracting 
Co., 78 A.2d 632, 79 A.2d 152. 

Minn.—^Rockne v. Olson, 264 N.W. 

5, 191 Minn. 810. 

Neb.—^Midwest Popcorn Co. v. John¬ 
son, 43 N.W.2d 174, 162 Neb. 867— 
Ck>rpii8 Juris cited In Rein v. John¬ 
son, 30 N.W.2d 648, 662, 149 Neb. 
67, certiorari denied 69 S.Ct. 81, 
335 U.S. 814, 93 L.Ed. 369. 

N.H.—Conway v. New Hampshire 
Water Resources Board, 199 A. 83, 
89 N.H. 346. 

N.C.—Teer v. Jordan, 69 S.E.2d 369, 
232 N.C. 48. 

N.D.—Herr v. Rudolf, 25 N.W.2d 
916, 76 N.D. 91, 169 A.L.R. 1388. 


Pa—Naugle v. Vaux, 68 PaDlst & 
Co. 135, 60 Dauph.Co. 129. 

Utah.—^Lyon v. Bateman, 228 P.2d 
818. 

69 C.J. p 280 note 62. 

Administrative illegality 
In taxpayer’s suit to enjoin ac¬ 
ceptance of, or pasTnent for, equip¬ 
ment for a state department, theory 
that taxpayer had no right or ca¬ 
pacity to sue, since his burden as a 
taxpayer would not be increased ap¬ 
preciably by the contract even if un¬ 
authorized, was inapplicable where 
illegality complained of was admin¬ 
istrative In its nature and no ques¬ 
tion of interference by courts in ex¬ 
ercise of political or executive dis¬ 
cretion of state officials was in¬ 
volved.—^McRoberts v. Ammons, 88 
P.2d 968, 104 Colo. 96. 

Disposition, of assets of fund 
Taxpayer, on behalf of himself 
and fellow taxpayers, whose prop¬ 
erty was taxable to make up defi¬ 
ciency in real estate bond sinking 
fund, could maintain action to en¬ 
join sale of land constituting an as¬ 
set of such fund at private sale for 
less than could be obtained therefor 
at public sale; but having ques¬ 
tioned the constitutionality of the 
statute he was not entitled to a 
judgment directing that such land 
be advertised and sold at public sale 
pursuant to other provisions of the 
statute.—^Herr v. Rudolf, 25 N.W. 2d 
916, 75 N.D. 91, 169 AL.R. 1388. 
ZnvaUd donation 

A taxpayer was entitled to an in¬ 
junction against delivery of check 
issued by board of public welfare in 
excess of its authority, on ground 
that check, if delivered, would 
amount to unconstitutional donation. 
—State ex rel. Browning v. Brand- 
jord, 81 P.2d 677, 106 Mont 395. 

lack of legislative anfhozization 
An expenditure of public funds 
which was not authorized by legis¬ 
lature was properly enjoined In tax¬ 
payer’s suit.—Goode v. Tyler, 186 So. 
129, 237 Ala. 106. 

Feonnlary Interest 

(1) An affected taxpayer may 
maintain an action to question an 
appropriation under an unconstitu¬ 
tional statute when a pecuniary in¬ 
terest has been established.—^Lyon 
V. Bateman, Utah, 228 P.2d 818. 

(2) County resident and taxpayer, 
who operated motor vehicles over 
roads of county and state and was 
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subject to gallonage tax on motor 
fuels, had capacity to maintain suit 
to restrain members of highway 
commission from using any portion 
of proceeds of bond issue authorized 
for secondary road construction for 
purchase of machinery for road 
building and from appropriating for 
that purpose any part of equalizar 
tion fxmd provided for in act au¬ 
thorizing bond issue.—Teer v. Jor¬ 
dan, 69 S.E.2d 359, 232 N.C. 48. 
Waste of ftinds 

Taxpayers had sufficient interest 
to bring suit for injunction against 
void referendum In order to avoid the 
waste of tax funds which would re¬ 
sult from the conducting of such use¬ 
less referendum.—Sun Cab Co. v. 
Cloud, 169 A 922, 162 Md. 419. 
Vnconstltiitlonal act 

(1) A taxpayer may maintain an 
action to enjoin the expenditure of 
public funds for the purpose of ad¬ 
ministering an unconstitutional act 
even though the fees paid by appli¬ 
cants for registration under the act 
will exceed the cost of administer¬ 
ing the act—Krebs v. Thompson, 66 
N.B.2d 761, 387 Ill. 471. 

(2) A taxpayer has right to main¬ 
tain an action to enjoin state officials 
from expending public funds under 
color of authority of alleged uncon¬ 
stitutional statute. 

La.—^Ricks v. Close, 9 So.2d 634, 201 
La. 242—Stewtirt v. Stanley, 6 So. 
2d 631, 199 La. 146. 

Neb.—Midwest Popcorn Co. v. John¬ 
son, 43 N.W.2d 174, 162 Neb. 867. 
ViolatloxL of statutes 
Proposed sale of rural credit bonds 
to private party without competitive 
bidding was properly enjoined, since 
statute requires competitive bidding 
unless bonds are sold to state’s trust 
funds.—^Rockne v. Olson, 254 N.W. 
5, 191 Minn. 310. 

61. Ark.—Green v. Jones, 261 S.W. 

43, 164 Ark. 118. 

Absence of request 
Although a taxpayer failed to re¬ 
quest attorney general to sue, the 
circuit court was not without juris¬ 
diction to hear and determine the 
taxpayer’s action to enjoin the secre¬ 
tary of state from approving vouch¬ 
ers for salaries of state printers and 
for supplies for state presses, on 
ground that an action to enjoin a 
state officer can only be brought by 
the attorney general, or, on his re¬ 
fusal to act, on the request of an 
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interest in the funds of the state and in their proper 
application, and that his burden of taxes will be in¬ 
creased by a misappropriation or improper use of 
state moneys.^^ A taxpayer’s .action of the fore¬ 
going nature is regarded as having a public char¬ 
acter and as being a proceeding wherein the pub¬ 
lic complains and the fact that the complaining 
taxpayer’s individual interest may be small, and 
not susceptible of accurate determination, is insuffi¬ 
cient to deprive him of the right to sue to restrain 
Illegal expenditure of state ftmds,^^ and he is not 
required to show any interest or injury peculiar to 
himself.^^ Such a suit will lie only where the facts 
justify it,BS and the taxpayer may be denied relief 
where he lades standing to sue because the fund 
in question is derived from sources other than taxa¬ 
tion and its misapplication cannot result in in¬ 
creased or additional taxes,or because for any 
other reason the irregularity is one not affecting 
him as a taxpayer.^^ The essential dement of the 
taxpayer’s action is that taxpayers as a dass will 
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suffer injury, separate from public injury, from the 
threatened official action,®* and where there is no 
substantial injury threatened to taxpayers the right 
to maintain the action may be denied.*® The fact 
that complainant would also suffer in some capacity 
other that of taxpayer does not show bad faith 
preduding his maintenance of suit to restrain an 
illegal expenditure of funds.®^ 

Motive of the taxpayer has been hdd to be im¬ 
material if he is otherwise entitled to sue to re¬ 
strain illegal action of state officials,®* especially 
where the question raised is one of grave public con¬ 
cern.®® 

Misuse of federal funds would not cause injury 
to state taxpayers so as to authorize a taxpayer’s 
suit to restrain it®® 

Petition for leave to sue. Under the practice pre¬ 
vailing in some jurisdictions, if the attorney general 
refuses to act on request to restrain state officials 
from allegedly illegal action^ a private dtizen may 
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Indlvldiial wlio Is threatened with 
enbstantial lose, notwlthetendlna the 
court mlffht have refused to enter¬ 
tain the action.—Democrat Printing 
Go. T. Zimmerman, 14 K.W.Sd 418, 
S4S Wla. 406. 

SO. lU.—iB^reha v. Thompson, 66 N. 

mSd 761, 887 HI. 471. 

Ija^—Stewart v. Stanley, 6 So.8d 
681, 199 La. 146. 

Utah.—Liyon v. Bs.t.6Tnaji, 288 P.2d 
818. 

69 CLJ. p 280 note 64. 

68. Iia.—Stewart v. Stanley, 6 So. 

8d 681, 199 La. 146. 

Wature of tax Immatarlal 
A suit to enjoin state officials from 
Issuing' oertlflcatee of Indebtedness 
to provide additional buildings and 
facilities at state hospital for insane 
and state training school, being In 
the public interest, was maintain¬ 
able by taxpayer generally, notwith¬ 
standing taxes levied by the act 
were Indirect and not ad valorem In 
their nature.—Crouch v. Benet, 17 
SJaL8d 820, 198 S.C. 186. 

04b La.—Stewart v. Stanley, 6 So. 
2d 681, 199 La. 146—Graham v. 
Jones, 8 Sa2d 761, 198 La. 607. 
Md.—Sun Cab Go. v. Cloud, 169 A. 
922, 168 Md. 419. 

—Conway v. Kew Hampshire 
Water Resources Board, 199 A. 
88. 89 NJH. 846. 

Pa.—Naugle v. Yanx, 68 PaJ>lst.8b 
Co. 186, 60 DauplLCo. 129. 

69 aJ. p 280 note 64 [a]. 
Substantial Injury to class 
A taxpayer la not precluded from 
bringing a taxpayer’s action on 
ground that the Individual taxpayer 
plaintlfl does not sustain substantial 
as distinguished from trivial loss. 


If the expenditures Involved, are not 
enjoined, where the injury to taxpay¬ 
ers as a class Is substantial.—Demo¬ 
crat Printing Ca v. Zimmerman, 14 
N.W.2d 428, 246 Wla 406. 

BBb Neb.—Rein v. Johnson, 80 N.W. 
2d 648, 149 Nebb 67, certiorari de¬ 
nied 69 act. 81, 886 U.a 814, 98 
LJSSd. 869. 

Wla—Democrat Printing Co. v. Zim¬ 
merman, 14 N.W.2d 428, 246 Wla 
406. 

6a Ala—Abramson v. Hard, 166 So, 
690, 229 Ala 2. 

msagreerneat with poUoy or dlsore- 
tton 

N.C.—Teer v. Jordan, 69 S.HL2d 869, 
282 N.C. 48. 

■sroneons theory 

Issuance of warrants as prayed 
for In taxpayer’s bill would be Ille¬ 
gal, where relief was predicated on 
erroneous theory that all approprisr 
tlons must be prorated under Budget 
Act, and where bill sought warrants 
for proportionate amount of certain 
educational appropriations based on 
total revenues for fiscal years, 
whereas law contemplated requisi¬ 
tion and allotment for each quarter 
of year.—Abramson v. Hhrd, 166 So. 
690, 229 Ala. 2. 

67. Or.—McSlnney v. Watson, 146 
P. 266, 74 Or. 220. 

69 C.J. p 280 note 56. 

68. Mont.—Hill v. Raa 168 P. 826, 
62 Mont 878, L.RA.1917A 496. 

69 CLJ. p 281 note 66. 

Taxpayer to partlcnlac fund 
A taxpayer. In order to maintain 
a bill to e^oln the allegredly improp¬ 
er expenditure of public funds, must 
show that he is a taxpayer to the 
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particular fund, the expenditure of 
whldi he seeks to restrain.—Naugle 
V. Yanx, 68 PaJMstACo. 186, 60 
Dauph.Co. 189. 

68. Wla.—Milwaukee Horse A Cow 
Ciommlssion Co. v. Hill, 241 N.W. 
864, 807 Wla 480. 

Ho legal wrong 

Pact that commission company’s 
competitors, leasing state fair bama 
could carry on competing business 
at less expense, disclosed no legal 
wrong against complainant as a dtl- 
sen or against the taxpayers geneiv 
ally.—Milwaukee Horse A Cow Com¬ 
mission Co. V. Hill, supra 
ea niw—Relf v. Barrett, 188 N.HL 
889, 856 DL 104. 

Wls.—Goodland v. Zimmerman, 10 
N.W.2d 180, 248 Wla 469. 

81- Ala—Goode v. Tyler, 186 Sa 
129, 887 Ala 106. 

Kemberahlp la assodatloa injurious¬ 
ly affected 

Pact that taxpayer, who sought to 
enjoin expenditure from agricultural 
fund for establishment of concentrar 
tlon produce market, wan a member 
of association which would be In¬ 
juriously affected by establishment 
of market, did not iwd^cate bad faith 
In bringing proceedlnga—Goode v. 
Tyler, 186 Sa 129, 287 Ala 106 
88. Ohlow—Horvltz v. Soura 68 N.HL 
8d 405, 74 Ohio App. 467. 

68. R.L—EOggins v. Green, 186 A. 
686, 66 RL 880. 

6A Md.—Matthael v. Housing Au¬ 
thority of Baltimore City, 9 A.8d 
886, 177 Md. 606. 

Questloa raised but act decided 
Pa—Naugle v. Yaux, 68 PaDlstA 
Co. 186, 60 DauplLCo. 129. 
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apply to the court for leave to institute a taxpayer’s 
suit.®® The general rules ordinarily govern the 
matter of parties to a petition for leave to file 
a taxpayer’s action.®® Where a petition for leave 
to file a taxpayer’s suit is verified, its allegations 
must be taken as true,®'^ Under statutory provisions 
to the effect that on petition the court may in the 
exercise of discretion grant leave to file a taxpayer’s 
suit to enjoin disbursement of public moneys with 
respect to certain items of an appropriation act and 
not with respect to other items, the discretion to 
be exercised is a judicial one, which is open to re¬ 
versal for abuse.®® 

§ 192. Enforcement of Claims Inuring to 
State 

Generally speaking a taxpayer may not sue to en¬ 
force claims Inuring to the state unless he brings him¬ 
self within the provisions of an authorizing statute. 

In general, a taxpayer cannot maintain an action 
in behalf of a state or to enforce a claim or de¬ 
mand inuring to the state itself;®® and so he has 
ordinarily no standing to sue for the recovery of 


state funds ^hich have been misapplied.'^® Where, 
however the chief law officer of the state has in¬ 
terests antagonistic to an action for the recovery 
of money paid out by a state officer without au¬ 
thority, and would be embarrassed by the mainte¬ 
nance of the action, a taxpayer may bring such ac¬ 
tion for the benefit of the state.*^! The purpose 
of statutes providing for a taxpayer’s suit to re¬ 
cover funds improperly paid out by state officials, 
where the attorney general fails to act within a stat¬ 
ed interval after request, is to encourage the re¬ 
covery of money illegally expended,'^^ and, where 
the attorney general has failed or refused to act 
within the stated time, a taxpayer may recover in 
behalf of the state such monies as may have been 
so expended.^® 

Where statutes authorize taxpayers’ suits on be¬ 
half of a county and on behalf of a municipality, 
but are silent with respect to his right to sue on 
behalf of the state, a taxpayer may not bring an 
action to recover for the state public funds which 
have been misappropriated,^^ especially where be 
suffers no injury.*^® 


65. Wis.—^Milwaukee Horse & Cow 
Commission Co. v. Hill, 241 N.W. 
364, 207 Wis. 420. 

66. Ill.—^Lund v. Homer, 31 N.R2d 
611, 376 Ill. 308. 

€k>ntractOTS 

On petition for leave to file a tax¬ 
payer’s suit to restrain the disburse¬ 
ment of public moneys under an al¬ 
legedly invalid act, it could not be 
successfully contended that there 
was not a proper joinder of parties 
and that contractors were entitled 
to be made parties, where nothing 
appeared to Indicate that any con¬ 
tracts had been let to which the ap¬ 
propriation might be made applies^ 
ble.—^Lund v. Horner, supra. 
Oovemor 

On petition for leave to file a tax¬ 
payer’s suit, seeking to enjoin the 
governor, the auditor of public ac¬ 
counts, and the state treasurer from 
disbursing certain funds appropriat¬ 
ed by an allegedly invalid act, the 
governor was not a “necessary par¬ 
ty’’ or a “proper party”.—^Lund v. 
Horner, supra. 

67. Ill.—^Lund V. Homer, supra. 

68. Ill.—^Lund v. Horner, supra. 
Abuse of discretioxi. shown 

Where an act violates constitu¬ 
tional provision reQuiring the sepa¬ 
ration of items of an appropriation, 
the circuit court abused its discre¬ 
tion in denying leave to file a tax¬ 
payer’s suit to enjoin the disburse¬ 
ment of funds appropriated by that 
section.—^Lund v. Homer, supra. 

69. U.S.—Mitchell v. Stephens, D.C. 
Cal., 285 F. 766. 


Exercise of discretioii 
The determination of whether a 
public official or body will Institute 
a suit, which it is by law given the 
right to institute in behalf of a 
state. Involves the exercise of dis¬ 
cretion, and, in the absence of bad 
faith in the exercise thereof, a tax- 
paying citizen cannot institute such 
suit—Osborne v. Keith, 177 S.W.2d 
198, 142 Tex. 262. 

70. Or.—Sears v. James, 82 P. 14, 
47 Or. 60. 

Wash.—Sasse v. King County, 82 P. 

2d 636, 196 Wash. 242. 

IieglslatOTS’ expense allowance 
A taxpayer could not maintain a 
suit, for the use and benefit of the 
state, to recover from sureties of the 
state treasurer the amount which 
the treasurer had paid out under un¬ 
constitutional act granting legisla¬ 
tors a personal expense allowance.— 
Powers V. U. S. Fidelity & Guaranty 
Co., 182 So. 758, 236 Ala. 389. 

71. Tenn.—^Malone v. Peay, 7 S.W. 
2d 40, 157 Tenn. 429. 

69 C.J. p 281 note 60. 

72. Ariz.—U. S. Fidelity & Guar¬ 
anty Co. V. Frohmiller, 227 P.2d 
1007, 71 Ariz. 377. 

73. Iowa.—Wertz v. Shane, 249 N. 
W. 661, 216 Iowa 768. 

State foiLda used for private pur¬ 
poses 

State’s money used by governor 
for group photos provided to each 
member of the group, for expenses 
of governor’s guests on trips on 
which they accompanied governor, 
and for books having no relation to 

1257 


duties of office of governor held re¬ 
coverable by state at suit of tax¬ 
payer as expended for private pur¬ 
poses of governor.—Valley Bank & 
Tmst Co. V. Proctor, 63 P.2d 867, 47 
Ariz. 77. 

74. Ohio.—State ex rel. Johnson v. 

Washburn, 16 Ohio Supp. 81. 

legislative intent 

The fact that the legislature has 
seen fit to authorize taxpayer’s suits 
in the two specific instances of coun¬ 
ties and municipalities, but that no 
provision of the statutes authorizes 
a taxpayer of the state to institute a 
suit on its behalf, Indicates that the 
legislature did not desire to grant 
such authority.—State ex rel. John¬ 
son V. Washburn, supra 

At common law 

The right of a taxpayer to main¬ 
tain action to recover moneys wrong¬ 
fully collected from state existed at 
common law and has not been lim¬ 
ited by statutes providing additional 
remedies at the Instance of the attor¬ 
ney general.—State ex rel. Faulkner 
V. Kreinbihl, 14 Ohio Supp. 49. 

75,. Ohio.—State ex rel. Johnson v. 

Washburn, 16 Ohio Supp. 31. 

Form of official’s account 

A state taxpayer may not chal¬ 
lenge form of judge’s expense ac¬ 
count presented to auditor of state, 
as long as expenses are fair and 
proper, since taxpayer would, suffer 
no material financial injury no mat¬ 
ter in what form accounts were pre¬ 
sented.—State ex rel. Johnson v. 
Washburn, supra. 
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Cancellation of lease. While a taxpayer has the 
right, independent of statute, to bring suit on the 
state’s behalf for cancellation of an invalid lease 
and ejectment of the tenant,*^® the consent of the 
state is essential,and, in the absence of such con¬ 
sent, the taxpayer’s suit will be dismissed 

S-mt on officer's bond. It has been held that the 
right of a taxpayer to sue on an official bond for 
recovery of the amount of shortages in public funds 
depends on whether or not such shortages would 
result in an increase in taxation if the money was 
not recovered,*^® or would result in a saving to the 
taxpayer ;80 and, where the answer to the afore- 
.said questions is negative and the taxpayer would 
not be in any way legally concerned with the mat¬ 
ter, his action to recover shortages for the state will 
not lie.si 

§ 193. Actions 

a. In general 

b. Parties 

c. Pleading and proof 

d. Disposition of cause 

a. In General 

The general rules of adjective law govern suits and 
actions by state taxpayers seeking to restrain state offl- 
clals or to recover claims Inuring to the state. 

Under the general rules governing actions at law, 
and suits in equity, which control taxpayers’ suits 
and actions,82 any party to a suit by a taxpayer, 
or the court itself, may raise an objection that 
plaintiff has no right to maintain the suit A tax¬ 


payer’s suit against legislators for expense monies 
has been held not to be objectionable as a- collateral 
attack of the approval of such account by the 
board of audit.^^ 

Conditions precedent. In the absence of a statute 
regulating taxpayers’ suits, a demand! oni the prop¬ 
er official to take appropriate action challenging 
the legality of the course of conduct of state offi¬ 
cials, followed by his failure or refusal to act, is 
a condition precedent to maintenance of a taxpayer’s 
suit in a case not involving misappropriation of 
funds,86 unless facts are alleged showing that the 
demand to bring suit would have been useless.87 
The fact that the attorney general defends against 
the action brought by the taxpayer dbes not of it¬ 
self show that demand would have been useless, 
so as to excuse the making of demand as a condi¬ 
tion precedent to suit,6 6 and, in this connection, it 
has been pointed out that the capacity of plaintiff 
to sue as dependent on the uselessness of demand 
must be determined as of the date the action was 
begun and not as of the date of (tefendanfs ap¬ 
pearance by counsel.®® Neither the personal inter¬ 
est of the attorney general nor his previous fail¬ 
ure to act excuses the taxpayer’s failure to make 
a demand or raises any presumption that the attor¬ 
ney general would not act if demand were made, 
and on the contrary the presumption is that as a 
public officer the attorney general was always ready 
and willing to perform his duty.®®' 

Time to sue; laches. With respect to the time 
of his suit, it has been held that an unlawful ap¬ 
propriation of public funds is an invasion of the 


76. Ohio.—^Reed v. Timberman, 29 
N‘.E.2d 446. 65 Ohio App. 182. 

77. Ohio.—^Reed v. Timberman, su¬ 
pra. 

78. Ohio.—^Reed v. Timberman, su¬ 
pra. 

79. Ohio.—Tax Limitation League v. 
Day, 4 Ohio Supp. 47. 

Increase not shown 

Where bond clerk in state treasur¬ 
er's office had converted proceeds 
from coupons attached to bonds de¬ 
posited by banks with state treasurer 
to Qiuallfy banks to do trust business 
or obtain deposits of state funds, 
there was no liability on part of state 
to banks on which could be predicat¬ 
ed right to maintain a taxpayer's ac¬ 
tion on treasurer’s official bonds on 
ground that failure to recover 
amount of misappropriated funds 
would result In added burden to tax¬ 
payers.—Tax Limitation League v. 
Day, supra. 

80. Ohio.—^Tax Limitation League v. 
Day, supra. 


81. Ohio.—Tax Limitation League v. 

Day, supra. 

Beversioa to state ot funds not 
shown 

A taxpayer's action on bonds to 
recover amount of defalcations could 
not be maintained on theory that, be¬ 
cause a part of shortage was made up 
of money obtained from sale of cou¬ 
pons clipped from securities deposit¬ 
ed by closed banks for which no 
claim had been made, part of misap¬ 
propriated funds would revert to gen¬ 
eral fund of state as unclaimed funds 
received under color of office, and 
thus be an advantage to taxpayer, 
where money had never been received 
by state treasurer.—^Tax Limitation 
League v. Day, supra. 

88. Ohio.—State ex rel. Johnson v. 

Washhum, 16 Ohio Supp. 81. 
Capaoily of state officii 

In suit by taxpayer to enjoin issu¬ 
ance of bonds of state by state bridge 
commission, legal capacity of mem¬ 
bers of state bridge commission is 
not subject to collateral attack.—At- 
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torney General ex rel. Saves v. State 

Bridge Commission, 269 N.W. 888, 277 

Mich. 373, reheard 370 N.W. 308, 277 

Mich. 373. 

Bstoppel of taxpayer 

Ala—^Turnipseed v. Blan, 148 So. 116, 
226 Ala 549. 

Iowa—-Wertz v. Shane, 249 N.W. 661, 
216 Iowa 768. 

83. Wash.—State v. Thurston Coun¬ 
ty Super. Ct.. 151 P. 108, 86 Wash. 
685. 

84. Wash.—State v. Thurston Coun¬ 
ty Super. Ct, supra 

85. Iowa—-Wertz v. Shane, 249 N.W. 
661, 216 Iowa 768. 

86. Wash.—^Reiter v. Wallgren, 184 
P.2d 571, 28 Wash.2d 872. 

87. Wash.—^Reiter v. Wallgren, su¬ 
pra. 

88. Wash,—^Reiter v. Wallgren, su¬ 
pra 

89. Wash.—Reiter v. Wallgren, su¬ 
pra 

90. Wash.—^Reiter v, Wallgren, su¬ 
pra 
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rights of a taxpayer, and that accordingly he need 
not wait until state officers have taken further steps 
toward the disbursement of such funds before 
suing to restrain their misapplication.^! Where 
laches are not shown, suit will not be barred on such 
ground.** 

h. Parties 

A taxpayer's suit should be prosecuted by the real 
party In Interest, and all necessary parties should be 
Joined as plaintiff or defendant. 

The general rule requiring an action to be pros¬ 
ecuted by the real party in interest has been held 
applicable to taxpayers’ suits,*3 and the state has 
been held to be a necessary party to a suit involving 
its rights.3^ Where a taxpayer is allowed to sue 
for himself alone, or on behalf of himself and oth¬ 
ers having community of interest, he may do so 
without joining all interested taxpayers.®® Persons 
jointly interested may be joined as defendants in 
such a suit.®® It has been held that in a suit to 
enjoin a state oflSicer from issuing a warrant or 
making a payment from public funds, the payee or 
holder is a necessary party,®*^ and that where the 
holders are too numerous to permit making all of 
them parties, nevertheless the suit may not proceed 
without joining some of them sufficient to represent 
the rest®® 


e. Pleading and Proof 

A complaining taxpayer should allege and prove the 
essential elements of his case. 

The bill or complaint in a taxpayer’s suit should 
allege all essential elements of his cause of action,®® 
and show his capacity to maintain the action.^ 
Ordinarily, complainant should show that he is a 
taxpayer of the state,® or that he has a special in¬ 
terest in the subject matter of the suit.® Where 
his right to maintain the suit is dependent on a 
demand on, and refusal by, the chief law officer of 
the state to bring it, the petition must allege facts 
establishing an excuse for failure to make the re¬ 
quired demand,®* but refusal of the officer to bring 
suit need not be expressly averred if the facts al¬ 
leged show the equivalent of such refusal.® Where 
several different state officials or departments are 
involved in illegal expenditure of state funds, it 
is sufficient to bring a single petition against all 
instead of making a separate petition for each offi¬ 
cial ;® and the petition will be upheld as against the 
contention that it fails to show the participation of 
a particular official where the allegations do in 
fact sufficiently show such participation.^ As to the 
merits of the suit the complaint or bill must be defi¬ 
nite and certain,® and must allege all the facts nec- 


91. Okl.—Vette v. Childers, 228 P. 
145, 102 OkL 140. 

92. Iowa.—-Wertz v. Shane, 249 N.W. 
661, 216 Iowa 768. 

Suit within, twenty-live days 

Taxpayers were not guilty of lach¬ 
es In bringing suits to restrain the 
enforcement, because of unconstitu¬ 
tionality, of a Joint resolution and 
amendatory act passed on April 29, 
1937, and July 2, 1937, respectively, 
where subpoena issued thereunder 
and attacked in suits was first Issued 
on Jan. 3, 1938, for a hearing fixed 
for Feb. 1, 1938, and suits were in¬ 
stituted twenty-five days later.— 
Scudder v. SmiUi, 200 A. 601, 831 Pa. 
165. 

93. Ohio.—State ex rel. Johnson v. 
Washburn, 16 Ohio Supp. 31—Tax 
Limitation League v. Day, 4 Ohio 
Supp. 47. 

Tenn.—^L 3 mn v. Polk, 8 Lea 121. 

94. Ohio.—State ex rel. Johnson v. 
Washburn, 16 Ohio Supp. 81. 

Money from state treasury 

In taxpayer's action for accounting 
of money paid to Judge out of state 
treasury, the state was a necessary 
party, since its rights were being en¬ 
forced and state was the sole owner 
of the alleged claim.—State ex rel. 
Johnson v. Washburn, supra. 

95. Ala.—^Leedy v. Taylor, 164 So. 
820, 281 Ala. 317. 


Mo.—Clark v. Crown Drug Co., 162 

S.W.2d 146, 348 Mo. 91. 

96. TT.S.—Armstrong v. Townsend, 
D.aind., 8 F.Supp. 963. 

97. Alfiu—^Turnlpseed v. Blan, 148 So. 
116, 226 Ala. 649. 

Colo.—Stong V. Milliken, 233 P. 164, 
76 Colo. 516. 

98. Ala.—^Turnlpseed v. Blan, 148 So. 
116, 226 Ala. 649. 

99. Ala.—^Tumipseed v. Blan, 148 
So. 116, 226 Ala. 549. 

Bill or oomplaint h^ BUfflcient 

(1) Generally. 

ni.—Moran v. Bowley, 179 N.B. 626, 
347 Ill. 148. 

La.—^Ricks v. Close, 9 So.2d 684, 201 
La. 242. 

(2) Petition good as against 
charge that it was multifarious.— 
Sears v. Treasurer and Receiver Gen¬ 
eral, 98 N.B.2d 621, 327 Mass. 310. 
Bill or oomplaiiLt held 1njmfflclen.t 

(1) Generally. 

Ala.—^Abramson v. Hard, 166 So. 690, 
229 Ala. 2. 

Ga.—^Aiken v. Armistead, 198 S.E. 
237, 186 Ga. 868. 

(2) To show diversion of tax mon¬ 
ey, or that potential return to state 
would be affected.—^Texas Centennial 
Central Exposition v. Greenwood, 
Tex.CivA.pp., 94 S.W.2d 813, error 
dismissed. 


(8) To charge fraud.—Standard 
Printing Co. v. Miller, 199 S.W.2d 
731, 304 Ey. 49. 

(4) To describe warrants.—^Tur- 
nipseed v. Blan, 148 So. 116, 226 Ala. 
549. 

(6) Where alleging mere expres¬ 
sion of opinion.—Milwaukee Horse & 
Cow Commission Co. v. Hill, 241 N. 
W. 864, 207 Wis. 420. 

1. Colo.—Stong V. Milliken, 288 P.. 
164, 76 Colo. 616. 

2^ Colo.—Stong V. Milliken, supra. 
69 C.J. p 281 note 66. 

3. Colo.—Stong V. Milliken, supra, 
guffleient Interest shown under stat¬ 
ute 

Mass.—Sears v. Treasurer and Re¬ 
ceiver General, 98 N.E.2d 621, 827 
Mass. 810. 

4. Ky.—Williams v. McWilliams, 87 

S.W.2d 601, 261 Ky. 279. 

5. Ark.—Green v. Jones, 261 S.W. 
43, 164 Ark. 118. 

6. Mass.—Sears v. Treasurer and 
Receiver General, 98 N.B.2d 621, 
327 Mass. 310. 

7. Mass.—Sears v. Treasurer and 
Receiver General, supra. 

8. Ala.—^McBlderry v. Abercrombie, 
104 So. 671, 213 Ala. 289 

59 C.J. p 281 note 70. 
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cssary to show a right to relief.® 

Evidence. A complainant taxpayer should estab¬ 
lish a prima facie case for the relief he seeks, 
and the weight and sufficiency of the evidence will 
be determined in compliance with the rules as to 
such matters prevailing in civil actions generally.^^ 

d. Disposition of Cause 

Where It is established by the taxpayer that the act 
of a public officer was Illegal or unauthorized an injunc- 
fon must be granted as a matter of right; but relief 
should be denied where the facts and circumstances so 
require. Counsel fees may be allowed where author¬ 
ized. 

In a suit by a taxpayer, authorized to maintain 
it, to restrain an unauthorized or illegal act on the 
part of a public officer, an injunction must be grant¬ 
ed as a matter of right if the illegality or want of 
authority is made to appear,i2 the court being, as 
has been held, without discretion in such case;^® 
and no question of delay in seeking the remedy 
is to be considered,!^ nor is the motive of plain¬ 
tiff in bringing the suit.!® In a suit to restrain 
an officer from carrying out an invalid contract, 


relief cannot be denied because the contract was 
made in good faith,!® or is advantageous to the 
state.!7 On the other hand, equitable relief will 
be denied the taxpayer where he has an adequate 
remedy at law,!® and injunction pendente lite will 
not be granted in a suit to restrain an unlawful 
act on the part of a state officer where plaintiff will 
not be irreparably damaged by its refusal.!® Relief 
will not be granted where it entails unlawful in¬ 
terference by the courts with a coordinate branch 
of the government®® Injunction will be denied 
where defendant has been given no notice or oppor¬ 
tunity to be heard.®! 

Where a taxpayer has no right to sue any judg¬ 
ment or decree in his favor is nugatory.®® 

Counsel fees. The successful taxpayer may be 
allowed reasonable attorneys’ fees,®® but such fees 
have been denied where defendants were not liable 
for costs.®^ Attorneys’ fees will not be allowed 
defendant officer successfully opposing a taxpay¬ 
er’s action against him in the absence of a stat¬ 
ute authorizing allowance of attorneys’ fees in such 
a case.®5 


Vin. CLAIMS AGAINST STATES 


A. IN GENERAL 


§ 194. What Constitutes Claim against State 

A claim against the state Is a demand by some one 
other than the state against It for money or property. 
A 'Megal claim'* against the state Is one recognized or 


authorized by the law of the state, or which might be 
enforced at law If the state were a private corporation. 

A claim against the state is a demand by some 
one other than the state against it for money or 


Clear and spedflo 
In order to support injunction 
agrainst state officer under greneral 
prayer on theory that he was threat¬ 
ening to make payments contrary to 
law, allegations should be so clear 
and specific as to leave no doubt of 
threatened violation of law.—Abram¬ 
son V. Hard, 155 3o. 590, 229 Alcu 2. 

PetltioxL held not objectionable 
La.—^Ricks v. Close, 9 So.2d 534, 201 
La. 242. 

9. Mont.—State v. State Board of 
Examiners, 238 P. 316, 74 Mont. 1. 

59 C.J. p 281 note 71. 

10. N'.C.—^Teer v. Jordan, 59 S.E.2d 
359, 232 N.a 48. 

IL Ely.—Standard Printing Co. v. 
Miller, 199 S.W.2d 731, 804 Ky. 49. 

XvldeiLoe held snAdent 

(1) Generally.—State ex rel. 
Faulkner v. E:reinblhl, 14 Ohio Supp. 
49. 

(2) To show status of plaintiffs as 
citizens and taxpayers.—Graham v. 
Jones, S So.2d 761, 198 La. 507. 


Evldenoe held insuffloient 

(1) To support the grant -of an in¬ 
junction.—^Davis v. Childers, 74 P.2d 
930, 181 Okl. 468. 

(2) To sustain allegation of ftaud. 
—Standard Printing Co. v. Miller, 199 
S.W.2d 731, 304 Ky. 49. 

12. Ark.—Farrell v. Oliver, 226 S.W. 
529, 146 Ark. 599. 

Ohio.—State v. Griswold, 172 N.B. 
438, 35 Ohio App. 354. 

13. Ark.—Farrell v. Oliver, 226 S.W. 
529, 146 Ark. 599. 

14. Ark.—^Farrell v. Oliver, supra. 

15- Hawaii.—Lucas v. American- 
Hawaiian Engineering, etc., Co., 16 
Hawaii 80. 

16- Ark.-Ellison v. Oliver, 227 S.W. 
686, 147 Ark. 252. 

17- Ark.—Ellison v, Oliver, supra. 
IB. Ky. —Standard Printing Co. v. 

Miller, 199 S.W.2d 731, 304 Ky. 49. 

19. Wis.—Holt V. Dammann, 218 N. 
W. 810, 195 Wis. 450. 

59 aj. p 281 note 75. 

20. Ky.—Standard Printing Oo. v. 
Miller, 199 S.W.2d 731, 304 Ky. 49. 
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Administrative discretion 
Taxpayer was not entitled to pro¬ 
hibit printer, who had furnished ma¬ 
terials that did not meet specifica¬ 
tions of contract with state, from 
bidding on additional bocks to be 
furnished under house bill, since 
such relief would be an Interference 
by the courts with an executive or 
administrative officer of the state 
in the exercise of a discretionary 
power.—Standard Printing Co. v. Mil¬ 
ler, supra. 

21. Tex.—/Texas Centennial Central 
Exposition v. Greenwood, Civ.App., 
94 6.W.2d 813, error dismissed. 

22. Wash.—State v. Thurston Coun¬ 
ty Super. Ct, 161 P. 108, 86 Wash. 
685. 

,23. Ohio.—State ex rel. Tontz v. 
West, 21 N.E.2d 987, 136 Ohio St. 
589. 

24. Ohio.—State ex rel. Mayer v. 
liloyd, App., 35 H.E.2d 853. 

25. Arlz.—TJ. 8. Fidelity & Guaran¬ 
ty Co. V. Frohmlller, 227 P.2d 1007^ 
71 Ariz. 877. 
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property but when the claim originates with 
the state, or in its behalf, and contemporaneously 
with its origin, and means and manner of pay¬ 
ment are provided, as in the case of a bond, it 
does not then constitute a claim proper against the 
state,27 but a liquidated and legalized demand 
against the treasury.28 A “legal claim” against the 
state is one recognized or authorized by the law 
of the state, or which might be enforced at law 
if the state were a private corporation.^^ Within 
the meaning of statutory or constitutional provisions 
relating to their presentation and allowance, the 
term “claims against the state” refers to a legal 
claim, a claim as of right,and generally it is 
further limited to claims arising out of contract, 
where the relationship of debtor and creditor ex- 
ists.^^ 

The term has been held to embrace claims for 
bounties for killing predatory animals,32 debts law¬ 
fully incurred by state agencies,^3 claims for fuel 
furnished to an agent of the state for the state’s 
■use,®^ claims for compensation for being prevented 
from growing cotton by establishment of non-cotton 
growing zones,35 appropriations for state institu- 
tions,36 claims for the contingent expenses of the 
legislature duly authorized by that body,37 and for 
accrued incidental expenses thereof,38 but not in¬ 
cidental expenses of the legislature to accrue.89 


The term has been held not to include a claim for 
damages from negligent acts of the state’s em- 
ployees,^® a gratuity to recompense a citizen for 
false imprisonment for a crime,a claim on a fund 
not raised by taxation but donated to the state for 
certain purposes and held in trust therefor,^^ a 
debt owing by a contractor with a state institu- 
fion,43 or a claim for a debt owed by the state for 
which a receipt has been given, where statutes for¬ 
bid the obtaining of a receipt without actual pay- 
ment^^ A claim against a state university or the 
board of regents thereof is not a claim against the 
state.‘*5 

§ 195. Time for Presentment 

A claim against a state may be barred by lapse of 
time, as by the failure to file the claim within the pre¬ 
scribed period, but the legislature may authorize the 
payment of a claim notwithstanding lapse of time. 

A claim against a state may be barred by lapse 
of time, as by the failure to file the claim within 
the prescribed period but the legislature may 
authorize the payment of a claim notwithstanding 
the lapse of time,^7 except where the limitation is 
created by the constitution.^® in determining the 
effect of a constitutional provision prohibiting al¬ 
lowance or payment of any claim against the 
state which, as between citizens of the state, would 
be barred by lapse of time, the rules of limitation 


26. Idaho.—Corpus Juris cited iu 
Howard v. Cook, 88 P.2d 208, 211, 
59 Idaho 391. 

Nev.—State v. Parkinson, 5 Nev. 15. 

27. Cal.—Sawyer v. Colgan, 36 P. 
580, 834, 102 Cal. 283. 

Nev.—State v. Parkinson, 5 Nev. 15. 

28. Nev.—State v, Parkinson, supra.. 
-29. Mont.-—Mills v. Stewart, 247 P. 

332, 76 Mont. 429, 47 A.L.R. 424. 
-30. WJs.—In re Heinemann's Will, 
220 N.W. 698, 201 Wis. 484. 

-31. Wis.—^In re Heinemann’s Will, 
supra. 

■ 32. Utah.—Uintah State Bank v. 
Ajax, 297 P. 434, 77 Utah 455. 

33. Fla.—In re Advisory Opinion to 
Governor, 114 So. 850, 94 Fla. 967. 

59 C.J. p 282 note 95. 

34. Pa.—^Fitler v. Commonwealth, 31 
Pa. 406. 

59 C.J. p 282 note 96. 

. 35. Tex.—^Kilpatrick v. Compensa¬ 
tion Claim Board, Clv.App., 259 
S.W. 164. 

36. Ky.—Stone v. Houses of Reform, 
44 S.W. 984, 19 KyJL. 1977. 

-37. Ky.—^McDonald v. Norman, 26 
S.W. 808, 95 Ky. 593, 16 Ky.L. 137. 
59 C.J. p 282 note 99. 

.38. Nev.—State v. Parkinson, 5 Nev. 
15. 


39. Nev.—State v. Parkinson, su¬ 
pra. 

40. Idaho.—^Davis v. State, 168 P. 
373, 30 IdaJio 137. 

41. Mich.—^Allen v. State Auditors, 
81 N.W. 113, 122 Mich. 824, 80 Am. 
S.R. 673, 47 L.R.A. 117. 

42. Mont—State v. Collins, 53 P. 
1114, 21 Mont 448. 

43. Idaho.—^First Nat. Bank v. Re¬ 
gents of University of Idaho, 113 
P. 735, 19 Idaho 440, 

59 C.J. p 282 note 6. 

44. Pa.—^Fitler v. Commonwealth, 31 
Pa. 406. 

45. Idaho.—State v. State Board of 
Education, 196 P. 201, 33 Idaho 415. 

59 C.J. p 282 note 8. 

46. Iowa.—O’Connor v. Murtagh, 
281 N.W. 465, 225 Iowa 782. 

59 CJ^. p 296 note 70. 
latent and purpose of statute 

The purpose of section requiring 
persons having a claim against the 
state, the settlement of which Is not 
otherwise provided for, to present 
claims to the state board of control 
at least four months before meeting 
of legislature, was to establish an or¬ 
derly procedure by which the legisla¬ 
ture would be advised of claims 
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against the state in instances where 
no provision had been made for their 
payment; to require thatk if a claim 
is to be considered at the next ses¬ 
sion of the legislature, it should be 
presented four months prior thereto 
and an investigation made; and to 
give the hoard of control an oppor¬ 
tunity to Investigate the claims, thus 
enabling the ensuing legislature to 
give them more intelligent considera¬ 
tion.—^Bacich v. Board of Control of 
California, 144 P.2d 818, 23 CaL2d 
343. 

Beconsideiratlon after denial 

The statute requiring presentation 
of all claims against state for reim¬ 
bursement of persons Injured by 
state agencies* negligence to state 
board of adjustment within year aft¬ 
er causes of action accrued presents 
no defense to board’s allowance of 
previously denied claims, presented 
within such time, on later reconsid¬ 
eration thereof.—State ex rel. Car¬ 
michael V. State Board of Adjust¬ 
ment, 32 So.2d 216, 249 Ala. 542. 

47. N.T.--Gk)ldstein v. States 22 N.T. 
S.2d 767, 176 Misc. 114. 

59 C.J. p 296 note 71. 

48. N.Y.—In re Hoople’s Estate^ 72 
N.E. 229, 179 N.Y. 808. 

59 CJ. p 296 note 72. 
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that govern citizens generally when suing one an¬ 
other are to be applied,^® and so a claim once 
barred may be revived where claimant has been 
denied the same opportunity to enforce his rights 
against the state that citizen has against citizen 
in dealings between man and man;^® the time and 
manner of operation of such limitations, the ex¬ 
ceptions to them, and the acts from which the 
time limited shall begin to run, will generally de¬ 
pend on the sound discretion of the legislature.®^ 

Statutory limitations run against a claim from the 
moment it could have been maintained by claim¬ 
ant.®® The expression "claim accrued,” in a stat¬ 
ute requiring notice of intention to file a claim with¬ 
in a certain period after such claim shall have ac¬ 
crued, is not identical with the expression "cause of 
action accrued.”®® A claim accrues when it ma¬ 
tures,®^ and the words "claim accrued” have the 
same meaning as “damages accrued.”®® In comput¬ 
ing the limitation period the time during which no 
tribunal existed for adjudicating the claim should 
be excluded.®® 

The presentation of a claim to the state board 
of claims is equivalent to the commencement of 
an action between individuals, and suspends the 
operation of the statute of limitations ;®7 and an 
unqualified recognition by the legislature of the 
state’s liability on tihe claim defeats the running 
of any time prior thereto as a bar to the claim,®® 


and the statute commences to run from the time of 
such act of the legislature.®® In order to have the 
effect of reviving a barred claim or extending the 
statutory period, however, a pa 3 rment by the state 
must appear to have been on account of such claim, 
and imply a promise to pay it in full.®® The claim 
may not be presented and then permitted to lie dor- 
mant,®i but must be prosecuted with reasonable 
diligence.®® Where the statute of limitations is the 
only defense to a just claim, such defense should 
be established with reasonable certainty.®® 

A party presenting and proving a claim for con¬ 
tinuing damages is entitled to recover for damages 
accruing within the statutory period immediately 
prior to the time of filing the claim or notice there¬ 
of,®® but not in the absence of an allegation of 
damages accrued widiin the period.®® Where inju¬ 
ries resulting from the state’s negligence are dis¬ 
continuous and irregular, as far as the statute of 
limitations is concerned, a new claim arises as suc¬ 
cessive injuries are suffered.®® 

§ 196. Interest 

Generally, a state or state agency Is not liable for 
Interest In the absence of a statute or express contract 
providing for the payment thereof, but In a prof>er case, 
the state may be liable. 

Generally, a state or state agency, is not liable 
for interest in the absence of a statute or express 
contract providing for the payment thereof j®^ but 


49. N.T.—OswesTO ft S. R. Co. v. 
State, 124 NJEL 8, 226 N.T. 851. 

Ponds taken, into state’s custody 
The constitutional provision pro¬ 
hibiting’ payment of any claim 
against the state which as between 
citizens of the state would be barred 
by lapse of time does not apply to 
rights of claimants to funds taken 
into state’s custody for their benefit 
under abandoned property law.— 
Connecticut Mut. Life Ins. Co. y. 
Moore, 65 N.T.a2d 143, 187 Misc. 
1004, affirmed 69 N.Y.S.2d 323, 271 
App.Div. 1002, modified on other 
grounds 74 N.E.2d 24, 297 N.Y. 1 
appeal dismissed in part 68 S.Ct. 103, 
382 U.S. 788, 92 L.Ed. 321, affirmed 
68 act 682, 333 U.a 541, 92 L.EId. 
868, rehearing denied 68 aCt 1014, 
334 U.a 810, 92 L.Ed. 1741. 

50. N.Y.—Oswego & a R. Co. v. 
State, 124 N.E. 8, 226 K.Y. 851. 

59 C.J. p 296 note 74. 

5L N.Y.—^Dee v. State Tax Commis¬ 
sion, 18 N.Y.S.2d 719, 257 App.Div. 
531, affirmed In re Dee's Will, 25 
N.R2d 394, 282 N.Y. 617. 

52. N.Y.—Henderson v. State, 187 N. 
Y.S. 403, 115 Misc. 25. 

53. N.Y.—-Dufel v. State, 189 N.Y.S. 
759, 198 App.Div. 97. 


54. N.Y.—Dufel v. State, supra. 
Claims for criminal costs 

The statute of limitations on 
claims against the state does not be¬ 
gin to run against criminal costs 
taxable against the state until such 
costs have accrued, and such costs 
do not accrue until the final deter¬ 
mination of the case.—Cramer v. 
Smith, 168 S.W.2d 1039, 350 Mo. 736. 

55. N.Y.—Dufel v. State, 189 N.Y.S. 
759, 198 App.Div. 97. 

59 C.J. p 297 note 78. 

56. N.Y.—^Parmenter v. State, 31 N. 
H. 1035, 135 N.Y. 154. 

59 C.J. p 297 note 79. 

57. N.Y.—Coxe v. State, 89 N.B. 400, 
144 N.Y. 896. 

58. N.Y.—Corkings v. State, 2 N.E. 
454, 8 N.B 660, 99 N.Y. 491, 16 
Abb.N.Cajs. 448. 

59. N.Y.—Corkings v. State, supra. 
6a N.Y.—Lupfer v. State, 194 N.Y. 

S. 171, 118 Misc. 60L 
59 C.J. p 297 note 83. 

61. N.Y.—Corkings v. State, 2 N.B. 
454, 8 N.B. 660, 99 N.Y. 491, 16 
Abb.N.Cas. 448. 

62. N.Y.—Corkings v. State, supra. 

63. N.Y.—Yaw v. State, 27 N.E. 829, 
127 N.Y. 190—Corkings v. State, 2 
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N.B. 454, 3 N.R 660, 99 K.Y. 491, 
16 Abb.N.Cas. 448. 

64. N.Y.—POlts V. State. 28 N.B. 567, 
118 N.Y. 406. 

59 C.J. p 297 note 87. 

65. N.Y .—hong Island R. Co. v. 
State, 141 N.Y.S. 687, 157 App.Div. 
12, aflarmed 107 N.B. 1080, 213 N.Y. 
661. 

6a N.Y.—^Burt Olney Canning Co. v. 

State, 180 N.B. 574. 230 N.Y. 351. 
59 C.J. p 297 note 89. 

67. Arlz.—^Miners ft Merchants Bank 
V. Herron, 47 P.2d 480, 46 Ariz. 71 
—^State Tax Commission v. United 
Verde Extension Mining Co., 4 P. 
2d 395, 39 Ariz. 136, rehearing de¬ 
nied 6 P.2d 889, 89 Ariz. 831. 

Cal.—Gregory v. State, 197 P.2d 728, 
82 CaJ.2d 700, 4 A.L.R.2d 924. 

La.—Jefferson Lake Sulphur Co. v. 
State, 34 So.2d 881, 213 La. 1— 
Hamberlin v. Tangipahoa Parish 
School Board, 27 So.2d 307, 210 La. 
483—^Makofsky v. Department of 
Highways, 18 So.2d 605, 205 La 
1029—Sholars v. Louisiana High¬ 
way Commission, App., 6 So.2d 153 
—State ex rel. Shaw v. Police Ju¬ 
ry of Catahoula Parish, App., 167 
So. 754. 



81 C.J.S. 


STATES 


§ 196 


the state is liable for interest wherever a statute so 
provides and the general rule that the state 
is not liable for interest on claims is subject to cer¬ 
tain exceptions.®^ In a proper case the state may 
be liable for interest on a claim due and owing by 
it, even though no warrant has been issued.^® Cer¬ 
tain state agencies may be held liable for interest 
without express statutory authority,but such lia¬ 
bility must be based on some statute establishing and 
regulating the particular agency in question ;72 and 
a general statute providing that all debts shall bear 
interest does not apply to the indebtedness of the 
state or state agencies.*^® 

Although the legislature has authorized suit to 
be brought on a claim against the state, the court, 
in rendering judgment against the state, is generally 
held to have no power to allow interest on the claim 
without some express legislative permission there¬ 
for but there is also authority to the effect that 
a state which has submitted itself to suit is liable 
for interest to the same extent as any other liti¬ 
gant unless the authorizing statute expressly pro¬ 


vides to the contraryJ® The immunity of the state 
from liability for interest payments not assented 
to may be waived in any way that is manifested or 
authorized by statute, as justice may require to con¬ 
serve the welfare and honor of the state ;^® and 
where the legislature has expressly authorized a 
suit against the state and empowered the court to 
render award and judgment as right and justice 
may require, the court may include interest in the 
judgment.*^*^ Interest has been allowed where the 
claim was one which in its nature would bear in¬ 
terest from the time when it accrued.'^® Interest 
can be allowed against the state even after judg¬ 
ment 79 The fact that a claim for a liquidated sum 
on which claimant was entitled to interest was join¬ 
ed with claims for imliquidated sums on which no 
interest could be recovered does not affect claim¬ 
ant's right to interest on the first claim.®® The 
award of interest is not in any prohibited sense 
a charity or bounty.®^ 

The time from which interest is chargeable 
against the state may be fixed by statute.®® Ordi- 


Miss.—state Highway Commission v. 
Mason. 6 So.2d 468, 192 Miss. 676. 

—Cannon v. Maxwell. 171 S.E. 
624. 205 N.C. 420. 

—^Pord Motor Co. v. Baker. 300 
N.W. 436. 71 N.D. 298—Ford Mo¬ 
tor Co. V. State, 268 N.W. 696, 66 
N.D. 316. 

Pa.—Marianelli v. General State Au¬ 
thority, 47 A.2d 667, 364 Pa. 615— 
Culver V. Commonwealth, 35 A.2d 
64, 348 Pa. 472—^NTorthwestem Nat. 
Bank v. Commonwealth, 27 A.2d 
20, 345 Pa. 192—^Puloka v. Com¬ 
monwealth. 28 Pa.Bist. & Co. 367, 
43 Dauph.Co. 112—^Pennsylvania 
Turnpike Commission v. Smith, 54 
Dauph.Co. 222, affirmed 39 A.2d 
139, 360 Pa. 356. 

Tex.—Corpus Juris cited In Walker 

V. State, Civ.App., 103 S.W.2d 404, 
407—State v. Hale, Clv.App., 96 S. 

W. 2d 135, modified on other 
grounds 146 S.W.2d 731, 136 Tex. 
29. 

Wash.—State ex rel. Pacific Bridge 
Co. V. Washington Toll Bridge Au¬ 
thority, 112 P.2d 135, 8 Wash.2d 
337—Horton v. Department of La¬ 
bor and Industries, 90 P.2d 1009, 
199 Wash. 212—Spier v. Depart¬ 
ment of Labor and Industries, 29 
P.2d 679. 176 Wash. 374. 

69 C.J. p 297 note 91. 

Interest on judgment see Infra S 231. 
Suspension of Interest under court of 
claims act see infra S 208. 

Attribute of sovereignty 

Immunity of state from liability 
for Interest pasrments not assented 
to is an attribute of sovereignty and 


is implied by law for benefit of state. 
—Treadway v. Terrell, 158 So. 612, 
117 Fla. 838. 

Delay or default not attributable to 
state 

(1) At common law, delay in pay¬ 
ment could not be attributed to the 
sovereign, and liability for interest 
on that account could not be imposed 
by an individual.—^Tancey v. North 
Carolina State Highway & Public 
Works Commission, 22 S.E.2d 256, 222 
N.C. 106. 

(2) The theory on which the rule 
is based is that whenever interest is 
allowed either by statute or by com- 
j mon law, except in cases where there 

has been a contract to pay interest, 
it is allowed for delay or default of 
the debtor; but delay or default can¬ 
not be attributed to the government, 
which la presumed to be always 
ready to pay what it owes. The ap¬ 
parently favored position of the gov¬ 
ernment in this respect has been de¬ 
clared to be demanded by public pol¬ 
icy. 

Ky.—^Bankers Bond Co. v. Bucking¬ 
ham, 97 S.W.2d 696, 266 Ky. 712. 
La.—^Boxwell v. Department of 

Highways. 14 So.2d 627, 203 La. 
760. 

68. N.T.—^Beaudrias v. State, 47 N. 

T.S.2d 609. 

69 C.J. p 298 note 92. 

69. Tex.—State v. Hale, 146 S.W.2d 
731, 136 Tex. 29. 

70- Ky.—^Fidelity & Cas. Co. of New 
York V. Breathitt County, 128 S.W. 
2d 260, 276 Ky. 173. 

1263 


71. Wash.—Columbia Steel Co. v. 
State, 209 P.2d 482, 84 Wash.2d 700, 
certiorari denied 70 S.Ct. 616, 339 

U. S. 903, 94 L.Bd. 1832. 

72. Wash.—Columbia Steel Co. v. 
State, supra. 

73. Cal.—^Reclamation Dist. No. 1600 

V. Reclamation Board of Califor¬ 
nia, 241 P. 652, 197 Cal. 482. 

La.—Jefferson Lake Sulphur Co. v. 
State, 34 So.2d 331, 213 La. 1— 
Boxwell V. Department of High¬ 
ways, 14 So.2d 627, 203 La. 760. 
59 C.J. p 298 note 95. 

74. Me.—^Marshall v. State, 72 A. 
873, 106 Me. 103. 

Neb.—Follmer v. State, 142 N.W. 90S, 
94 Neb. 217, Ann.Cas.l914D 151. 

75. Colo.—State v. La Plata River & 
Cherry Creek Ditch Co., 73 P.2d 
997, 101 Colo. 368. 

59 C.J. p 330 note 13. 

76- Fla.—^Treadway v. Terrell, 168 
So. 512, 117 Fla. 838. 

77. Ky.—Commonwealth v. Lyon, 72 
S.W. 323, 24 Ky.L. 1747. 

59 C.J. p 298 note 93. 

78. N.T.—Parmenter v. State, 31 N. 
B. 1036, 136 N.Y. 164. 

79- Cal.—Connecticut General Life 
Ins. Co. V. State, 117 P.2d 377. 47 
Cal.App.2d 88. 

80. N.Y.—Coxe v. State. 89 N.B. 400, 
144 N.Y. 396. 

81. N.T.—Sweeney v. State, 167 N. 
B. 619, 251 N.T. 417. 

88. Ky.—^Bosworth v. R. BL Wolfe & 
Son, 166 S.W. 796, 159 Ky. 128. 

59 C.J. P 298 note 96. 
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narily, it is determined by the general law of inter¬ 
est, and as a rule interest does not begin to run 
until a liquidated claim becomes due from the 
state and it has been held that the running of 
interest will be stopped only by pa3mient or its equiv¬ 
alent,although interest may be suspended by or¬ 
der of court.85 

Waiver, A claimant’s right to interest on a fund 
wrongfully in the custody of the state is waived 
by acceptance of the return of the fund without 
interest and without demand for interest.*® 


§ 197. Assignment 

In the absence of statutory prohibition, claims against 
the state are assignable. 

In the absence of statutory prohibition, claims 
against the state are assignable.*^ Where the as¬ 
signment of a claim is on its face valid as against 
the assignor and payment to, or recovery by, the 
assignee would protect the state, consideration paid 
by the assignee is not subject to inquiry,** but the 
court may inquire into the subject matter of the as¬ 
signment to be certain that the claim is embraced 
therein.** 


B. PRESENTMENT AND ALLOWANCE 


1. In Geiteral 


§ 198. In General 

In general, claims must be presented within the time 
and In the manner prescribed before they can be paid, 
if allowed, or before other steps can be taken for their 
enforcement, if rejected. 

The state can adopt whatever mode or method it 
elects to determine whether it shall become liable 
and discharge a given obligation.** It can select 
whatever agency it sees fit and proper to pass on 
the question and provide that, on the determination 
of such agency, the claim shall be paid.*^ In gen¬ 
eral, claims must be presented within the time and 
in the manner prescribed before they can be paid, 
if allowed, or before other steps can be taken for 
their enforcement, if rejected.** The presentment 
of a claim may be made to the legislature** which 
has jurisdiction in some form over all claims against 


the state,*^ or it may be made to any oflScer or body 
of officers having jurisdiction to pay, allow, or act 
on the claim.** 

§ 199. What Claims May or Must Be Pre¬ 
sented or Allowed 

Under controlling provisions of the constitutions and 
statutes, It has been held necessary to present contract 
claims, but It has been held unnecessary to present 
claims which are already certain and specific. 

Under a constitutional provision requiring the al¬ 
lowance of a claim by the legislature, all demands^ 
for the payment of money are claims within the 
meaning of the constitution.*® A constitutional 
provision directing examination of all claims ex¬ 
cept salaries applies to unliquidated claims, and not 
to those the amounts of which have been fixed: 


83. Wls.—state v. Warner, 9 N.W. 
796, 13 N.W. 255, 56 Wls. 271. 

59 C.J. p 298 note 97. 

84. Va.—Commonwealth v. Newton, 
1 Hen. & M. 90, 11 Va. 90. 

85. N.Y.—^WilaJca Const. Co. v. State, 
52 N.T.S.2d 91. 

Pending substitiitlon of attorneys 
Where attorney for claimants died 
after trial of claim and no attorney 
was substituted in his place and no 
reason was given for failure to make 
such substitution, interest on award 
was suspended pending a substitu¬ 
tion.—Connor v. State, 47 N.T.S.2d 
936. 

86. N.T.—McBride v. State, 179 N.T. 
S. 651, 110 Misc. 64—^Beaudrias v. 
State, 47 N.Y.S.2d 509. 

87- m.— ^People ex rel. Stone v. Nu- 
delman, 34 N.E.2d 851, 376 Ill. 535. 
Assignments of contracts see supra S 
121 . 

Conditional assignment 
An Instrument assigning to trust 
company all sums of money which 


might be awarded corporate assignor 
by court of claims in assignor's ac¬ 
tion against state, but providing that 
assignment should be a lien subordi¬ 
nate only to lien of assignor’s attor^ 
ney for services in prosecution of ac¬ 
tion, was not absolute, but condition¬ 
al, assignment so that assignor had 
legal title to cause of action when it 
filed claim.—^Michael v. State, 80 N. 
Y.S.2d 79, 192 Misc. 464, affirmed, 93 
N.Y.S.2d 234, 276 App.Div. 806. 

88- N.Y.—Michael v. State, 79 N.Y. 
S.2d 107, 192 Misc. 464, modified on 
other grounds 80 N.Y.S.2d 79, 192 
Misc. 464, affirmed 93 N.Y.S.2d 234, 
276 App.Div. 806. 

89. N.Y.—Michael v. State, 79 N.Y. 
S.2d 107, 192 Misc. 464, modified 
on other grounds 80 N.Y.S.2d 79, 
192 Misc. 464, cLfflrmed 93 N.Y.S.2d 
234, 276 App.Dlv. 806. 

90. Arlz.—^Hutchins v. FrohmlUer, 
103 P.2d 956, 55 Ariz. 622. 

N.M.-^tate v. Kelly, 202 P. 624, 27 
N.M. 412, 21 A.L..II. 156. 
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91. Arlz.—Hutchins v. FrohmlUer, 
103 P.2d 956, 66 Ariz. 622. 

N.M.—State v. Kelly, 202 P. 624, 27' 
N.M. 412, 21 A.Ii.R. 166. 

92. Cal.—^Baclch v. Board of Control 
of California, 144 P.2d 818, 23 Cal. 
2d 343—^Lertora v. Riley, 67 P.2d' 
140, 6 Cal.2d 171. 

Idaho.—State ex rel. Hansen v. Par¬ 
sons, 69 P.2d 788, 67 Idaho 776. 
Tex.—State v. Dickerson, 174 S.W.2d 
244, 141 Tex. 475. 

59 C.J. p 283 note 11. 

93. N.Y.—Corklngs v. State, 2 N.B. 
464, 8 N.B. 660. 99 N.Y. 491, 16 
Abb.N.Cas. 448. 

94- Pl€L—State v. Groom, 57 So. 420, 
62 Fla. 284, error dismissed 33 S. 
Ct 109, 226 U.S. 309, 67 L.Ed. 236. 
N.Y.—Corkings v. State, 2 N.B. 464, 
3 N.B. 660, 99 N.Y. 491, 16 Abb.N. 
Cas. 448. 

95. N.Y.—Corklngs v. State, supra. 

96. Ohio.—Fordyce v. Qodman, 20* 
Ohio St 1. 

11 G.J. p 821 note 33. 
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specifically by contract or by any department of 
the government having authority to fix them.^^ In 
authorizing or requiring the hearing and allowance 
of claims, the legislature is of course bound by any 
limitations imposed by the state constitution.®* 

Statutes requiring demands against the state to 
be approved by the auditing board before warrants 
can be issued for them are not applicable to de¬ 
mands arising under a contract made prior to the 
enactment which gives an absolute right to the war¬ 
rants for monthly installments as they come due.®® 

Provisions requiring all claims to be audited, 
settled, and allowed within a certain period ap¬ 
ply only to such claims as the law authorizes to be 
liquidated,^ and do not bar an action for money paid 
under an illegal assessment.* So a creditor of the 
state, where the law makes no provision for the 
pa 3 anent of his claim, is not required to file such 
claim within the statutory period after its accrual 
for adjustment and allowance,® and his failure so to 
file it will not bar an action thereon against the 
state.^ When a claim against the state has been 
passed on by the legislature and an appropriation 
has been made by it, it is not necessary to present 
the claim to a board,® even though the fund or ap¬ 
propriation has been exhausted.® 

Moral obligations of state. Under constitutional 
provisions prohibiting the granting by tlie state of 
gratuities the legislature cannot direct or authorize 
the audit and allowance of a claim where there is 
no legal or moral obligation against the state 


but it may authorize the hearing and determination 
not only of claims constituting legal demands, but 
also of claims founded merely in right and justice, 
although they might not have been enforceable in 
the courts against individuals.® Although the equi¬ 
ty or justice of a claim which the state may recog¬ 
nize is not limited by any law as to personal inju¬ 
ries arising out of “negligence” as defined in the 
law at any given time,® the legislature cannot create 
a liability by declaring that there is a moral obliga¬ 
tion where there is none;^® its recognition of such 
an obligation is not conclusive,and does not pre¬ 
vent the courts from deciding the correctness of 
its judgment.^* A plaintiff will be entitled to an 
equitable consideration of his claim which arises 
solely because of the state’s imintentional and un¬ 
fortunate mistake.^* 

Salaries or compensation of officer. Constitution¬ 
al or statutory provisions excepting salaries or com¬ 
pensation of officers fixed by law from claims re¬ 
quired to be presented and audited have been held 
applicable to claims of capitol commissioners for 
their services,and to an appropriation for services 
rendered as ex officio curator of the state museum.l® 
A claim for a bounty for killing predatory ani¬ 
mals does not, however, represent salaries or com¬ 
pensation within the exception,^® and an order by 
a state officer assigning his salary is not such a 
claim as must be audited, when such salary has 
been properly audited.!'^ Where the right to com¬ 
pensation of a special attorney employed by the 


97. Mont.—^Fitzpatrick v. State 

Board of Examiners of Montana, 70 
P.2d 285, 105 Mont 234. 

98. Mich.—^Allen v. State Auditors, 
81 N.W. 113, 122 Mich. 324, 47 L. 

R, A. 117, 80 Am.S.R. 573. 

99. Cal.—^People v. Brooks, 16 Cal. 

11 . 

59 C.J. p 284 note 36. 

1. Ark.—State v. Thompson, 10 Ark. 
61. 

2. Ark.—State v. Thompson, supra. 

3. Neb.—^Lancaster County v. State, 
104 N.W. 187, 107 N.W. 888, 74 Neb. 
211 . 

4. Neb.—^Lancaster County v. State, 
supra. 

5. CaJ.—^Raymond v. Christian, 74 P. 
2d 536, 24 CalA.pp.2d 92. 

6. Cal.—Raymond v. Christian, su¬ 
pra. 

7. N.T.—Corrigan v. State, 254 N.T. 

S. 146, 142 Mlsc. 160, affirmed 258 
N.Y.S. 975, 236 App.Dlv. 752, af¬ 
firmed 184 N.B. 129, 260 N.T. 645. 

59 C.J. p 283 note 23. 

Bzpenses defending criminal libel 
Statute permitting allowance of 

81 C.J.S.--d0 


claim against state for expenses in¬ 
curred in successfully defending 
charge of criminal libel was void for 
want of moral obligation on state's 
part—Corrigan v. State, supra. 

8. N.T.—^Ausable Chasm Co. v. 

State, 194 N.B. 843, 266 N.T. 826. 
59 C.J. p 283 note 24. 

Damages for erroneous Imprisonment 
The special law, giving court of 
claims jurisdiction to determine 
named person's claim against state 
for damages resulting from his er¬ 
roneous conviction and imprisonment 
for forgery, did not contravene con¬ 
stitutional provisions prohibiting leg¬ 
islature from auditing or allowing 
private claims or accounts against 
state.—Campbell v. State, 62 N.T.S. 
2d 638, 186 Mlsc. 586. 

ZTegligenoe of national eniardsman 
Act granting court of claims juris¬ 
diction to hear claim of a named 
claimant based on alleged negligence 
of a national guardsman did not vio¬ 
late constitutional provision that 
legislature shall not audit or allow 
any private claim against the state 
but may appropriate money to pay 
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claims audited and allowed according 
to law.—^Barish v. State, 96 N.T.S.2d 
342, 197 Mlsc. 909. 

9. N.T.—^Munro v. State, 119 N.E. 
444, 223 N.T. 208. 

10. N.T.—Brown v. State, 198 N.T.S. 
773, 206 App.Div. 634, affirmed 142 
N.E. 304, 236 N.T. 611—Lewis v. 
State, 189 N.T.S. 660, 197 App.Div. 
712. 

11. N.T.—Hines v. State, 234 N.T.S. 
224, 134 Mlsc. 1. 

59 C.J. p 284 note 27. 

12. N.T,—^Weston v. State, 186 N.B. 
197, 262 N.T. 46, 88 A.L.R. 1219— 
Campbell v. State, 62 N.T.S.2d 638, 
186 Misc. 586. 

59 C.J. p 284 note 28, p 295 note 44. 

13. P€u—Lowry v. Commonwealth, 
76 A.2d 363, 366 Pa. 474. 

14. Mont.—State v. Cook, 43 P. 928, 
17 Mont. 529. 

15. Nev.—State v. La Grave, 48 P. 
870, 23 Nev. 387. 

16. Utah.—^Uintah State Bank ▼. 
Ajax, 297 P. 434, 77 Utah 465. 

17. Wis.—State v. Hastings, 16 Wls. 
75. 
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governor has attached, it is not affected by a stat¬ 
ute thereafter constituting a commission to pass 
on such matters.^® 

Other claims. Under controlling provisions of 
constitutions or statutes it has been held necessary 
to present contract claims,claims for bounties for 
killing predatory animals,20 claims against an un¬ 
employment compensation fund,2i bills for sup¬ 
plies and expenses of a traveling auditor incurred 


81 C.J.S. 

by the workmen's compensation bureau ;22 and it 
has been held unnecessary to present claims which 
are already certain and specific,23 claims against 
the state insurance fund created by the Workmen's 
Compensation Act,24 claims against the motor ve¬ 
hicle registration department within the exception 
of printing statutes,25 bills for books purchased 
for the state library,26 or a claim for a mere gratuity 
from the state.2^ 


STATES 


2. Audit and Allowance 


§ 200. In General 

The audit and allowance of claims against the state 
must be made by some appropriate tribunai. 

Qaims against the state cannot arise by impli¬ 
cation,28 and he who demands money from the 
treasury must show that his claim is warranted by 
law.28 The audit and allowance of claims against 
the state must be made by some appropriate tribu- 
nal.20 A statute authorizing the presentation of 
a particular claim for the determination of its va¬ 
lidity is not a concession of the state's liability 
thereon,8i and the fact that the legislature has made 
an appropriation for the pa 3 mient of specific claims 
is not conclusive on the auditing officers, and they 


may nevertheless determine the legality and con¬ 
stitutionality of the appropriation.32 

§ 201. Auditing Boards and Officers 

Claims against the state must be audited by the of¬ 
ficers or board designated for the purpose by the con¬ 
stitution or statutes, and, in the absence of a consti¬ 
tutional prohibition, the teglslature may audit or allow 
claims. 

Qaims against the state must be audited by the 
officers or board designated for the purpose by 
the constitution or statutes, such as the state audi- 
tor,28 secretary of state,®^ comptroller,25 board of 
adjustment,®® or, in other instances, must be au- 


18. Ala.—Allffood V. Stallings, 72 
So. 38S, 197 Ala, 121. 

59 C.J. p 284 note 37. 

19. Neb.—^Appeal of Roadmiz Const. 
Corp., 9 N.W.2d 741, 143 Neb. 426 
—Scotts Bluff County v. State, 276 
N.W. 186, 133 Neb. 608. 

59 C.J. P 284 note 29. 

20. Cal.—Ingram v. Colgan, 38 P. 
316, 39 P. 437, 106 CaL 113, 46 Am. 
S.R 221, 28 L.R.A. 187, 

Utah.—^Uintah State Bank ▼. Ajax, 
297 P. 434. 77 Utah 466. 

21. Idaho.—State ex rel. Taylor v. 
Robison, 83 P.2d 983, 59 Idaho 485. 

ContentiozL that tax is not strictly a 
state tax 

Claims against the fund must be 
passed upon by the state board of 
examiners as provided for by consti¬ 
tution. as against contentions that 
tax is collected from a limited class, 
and is not strictly a state tax, and 
that because federal government 
makes contributions It is a trust 
fund not under the board.—State ex 
rel. Taylor v. Robison, supra. 

Pact that board of examiners had 
not aWTi and necessary help and of¬ 
fice force properly to pass on dadms 
against fund would not justify dis¬ 
pensing with the necessity of the 
board of examiners passing on such 
claims, since, if change is desired 
remedy is with the people and not 
the courts.—State ex rel. Taylor v. 
Robison, supra. 


22. N.D.—State v. Steen, 189 N.W. 
247, 48 N.D. 1172. 

23. Conn.—State v. Staub, 23 A. 924, 
61 Conn. 558. 

69 C.J. p 284 note 32. 

24. Nev.—State v. McMillan, 136 P. 
108, 36 Nev. 383. 

25. N.D.—State v. Steen, 236 N.W. 
261, 60 N.D. 627. 

26. Cal.—State Lilbrary v. Kenfleld, 
56 Cal. 488. 

59 C.J. p 284 note 34. 

27. Mich.—^Allen v. State Auditors, 
81 N.W. 113, 122 Mich. 324, 80 Am. 
S.R. 673, 47 L..R.A 117. 

Neb.—State v. Moore, 69 N.W. 765, 
40 Neb. 864, 25 L.R.A, 774. 

28. Ky.—^Armory Commission v. 
Palmer, 69 S.W.2d 681, 253 Ky. 425. 

59 C.J. p 284 note 42. 

29. Ky .—^Hager v. Sidebottom, 118 
S.W. 870, 130 Ky. 687. 

30. N.T.—^Bates Chevrolet Corp. v. 
State, 76 N.Y.S.2d 718, 192 Misc. 
161—Goldstein v. State, 22 N.T.S. 
2d 767, 176 Misc. 114. 

31. N.T.—^Roberts v. State, 64 N.B. 
678, 160 N.T. 217. 

32. Colo.—^In re Appropriations by 
Gen. Assembly, 22 P. 464. 13 Colo. 
316—^Parks v. Hays, 53 P. 893, 11 
Colo.App. 415. 

33. Neb.—Bollen v. Price, 261 N.W. 
689, 129 Neb. 342. 

59 C.J. p 284 note 47. 
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statutes hdd valid 

Neb.—^Bollen v. Price, supra. 

34. Or.—State ex rel. Moltzner v. 
Mott, 97 P.2d 960, 163 Or. 631. 

59 C.J. p 285 note 48. 

35. N.H.—State v. Kimball, 77 A.2d 
116, 96 N.H. 877. 

N.T.—^Delaware, Li. & W. R. Co., v. 

Pengler, 42 N.B.2d 6, 288 N.T. 141. 
69 C.J. p 285 note 49. 

36. Ala.—State ex rel. McQueen v. 
Brandon, 12 So.2d 319, 244 Ala. 62. 
Statutes do not create a right but 

grant a privilege in the exact terms 
stated.—State ex rel. McQueen v. 
Brandon, supra—Turner v. Lumber¬ 
mens Mut. Ins. Co., 180 So. 300, 235 
Ala. 632—^Hawkins v. State Board of 
Adjustment. 7 So.2d 773, 30 Ala.App. 
450, reversed on other grounds 7 So. 
2d 775, 242 Ala. 547. 

Furpose of statute 

(1) To recognize a moral obliga¬ 
tion justifying legislature under the 
constitution to appropriate money 
for certain claims where there was 
no legal obligation to pay them, but 
there is a duty to do so in the inter¬ 
est of the general public.—^Hawkins 
V. State Board of Adjustment, 7 So. 
2d 775, 242 AlSk 547. 

(2) To create a means of extend¬ 
ing a measure of compensation or 
relief to citizens who are entitled 
thereto because of injuries occa¬ 
sioned by the state or some of its 
agencies, while engaged in the per- 
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§ 201 


dited by the board of daims,*^ board of exam¬ 
iners,or board of auditors.^® Special committees 
or commissions may be appointed to audit and set¬ 
tle particular claims,^® and, in the absence of con¬ 
stitutional restrictions, the auditing of particular 
claims may be vested in an officer other than the 
auditor.^i Where the constitution confers on a 
certain officer or board the power to audit claims 
the legislature cannot deprive such officer or board 
of the power^2 qj- confer it on another,^^ and the 
power cannot be exercised by the courts>^ So, 
where the legislature has by statute made it the 
duty of a certain officer to audit claims, that duty 
cannot be devolved on another by joint resolution's 

In the absence of a constitutional prohibition,^® 
the legislature may audit or allow claims but 
private claims cannot be thus passed on where the 
constitution provides that the legislature shall not 
itself audit or allow any private claims against the 
state.^® In order that a special act recognizing 
a moral obligation of the state may avoid violation 
of the constitutional provision against legislative 
audit and allowance, the final duty of awarding pay¬ 


ment must be conferred on an appropriate body with 
power to reject as well as award.^® Where the 
statute requires the auditor to draw a warrant to 
pay an officer’s expenses on certificate of such offi¬ 
cer approved by the governor, the latter may exer¬ 
cise judgment and discretion in approving or dis¬ 
approving such expenditures;®® but a statute pro¬ 
viding that no warrant shall be drawn on a claim 
rejected by the auditor unless the governor specifi¬ 
cally approves tiie claim does not confer on the 
governor discretion to reject a claim approved by 
the auditor.®! An auditor’s certification that there 
are sufficient moneys in a fund to pay a claim is 
unnecessary in order that a board of examiners 
may approve it.®2 

Delegation of power. The office of auditor is 
one of personal trust and its duties cannot be dele¬ 
gated to a deputy;®® and, where a board is re¬ 
quired to approve a claim as a board, approval by 
a single member, even with the authority of the 
other members, is not sufficient for such power can¬ 
not be delegated.®^ A mere change in the person¬ 
nel of a board after the approval of the claim and 


formance of the soverel^ functions 
or duties of the state, and for which 
the rule of soverelirn immunity ex¬ 
empts the state and Its agrencles 
from any other duly recogrnized form 
of legral action for subh Injury.— 
State ex rel. McQueen v. Brandon, 
12 So.2d 819, 244 Ala. 62. 

Statute is to he strictly oonstraed 
Ala.—State ex rel. McQueen v. Bran¬ 
don, suprar—Tumer v. Lumber¬ 
mens Mut. Ins. Co., 180 So. 300, 
235 Ala. 632—^Hawkins v. State 
Board of Adjustment, 7 So.2d 773, 
80 Ala.App. 450, reversed on other 
grounds 7 So.2d 775, 242 Ala. 547. 

37- Pa.—^Merchants* Warehouse Co. 
V. Gelder, Com.Pl., 54 Dauph.Co. 
106, affirmed 36 A2d 444, 349 Pa. 1. 
59 C.J. p 285 note 51. 

38. Idaho.—Ada County v. Wright, 
92 P.2d 134, 60 Idaho 394—State 
ex rel. Hansen v. Parsons, 69 P.2d 
788, 57 Idaho 775—State Water 

Conservation Board v. Bnklng, 68 
P.2d 779, 56 Idaho 722. 

Utah.—Campbell Bldg. Co. v. State 
Road Commission, 70 P.2d 857, 
95 Utah 242. 

59 C.J. p 285 note 52. 

38. Mich.—Auditor General v. Van 
Tassel, 40 N.W. 847, 73 Mich. 28. 

59 C.J. p 285 note 53. 

40. Ark.—^Refunding Board of Ar¬ 
kansas v. National Refining Co., 89 
S.W.2d 917, 191 Ark. 1080. 

N.T.—Tomasetti Const. Co. v. State, 
59 N.Y.S.2d 863, 186 Mlsc. 790. 

59 C.J. p 285 note 54. 


41. Fla.—State v. Coarsey, 141 So. 
740, 105 Fla. 542. 

59 C.J. p 286 note 55. 

42. Mont.—Geboski v. Montana Ar¬ 
mory Board, 103 P.2d 679, 110 
Mont 487. 

69 C.J. p 285 note 56. 

Act held not invalid 
Mont—Geboski v. Montana Armory 
Board, supra. 

43. Nev.—State v. Hallock, 22 P. 
123, 20 Nev. 326. 

Wls.—State V. Hastings, 10 Wis. 626. 

44. Idaho.—State ex rel. Hansen v. 
Parsons, 69 P.2d 788, 57 Idaho 776. 

69 C.J. P 285 note 58. 

45. Neb.—Barry v. State, 68 N.W. 
717, 40 Neb. 171. 

46. Zn Idaho, under the constitu¬ 
tion, no claim against the state can 
be passed on by the legislature with¬ 
out first having been considered and 
acted on by the state board of exam¬ 
iners, and legislative attempts to 
provide for a disbursement of funds 
in payment of claims without action 
of the board are ineffectual.—State 
ex rel. Hansen v. Parsons, 69 P.2d 
788, 67 Idaho 776—59 C.J. p 285 note 

60 [a]. 

47- Minn.—Westerson v. State, 291 
N.W. 900, 207 Minn. 412. 

Pa.—Commonwealth v. Llveright, 
161 A 697, 308 Pa. 36. 

59 C.J. p 285 note 61. 

48. Ky.—^Manning v. Sims, 213 S.W. 
2d 577, 808 Ky. 587, 6 AL.R.2d 
1154. 

N.T.—^Bates Chevrolet Corp. v. State, 
76 N.T.S.2d 718, 192 Misc. 161— 
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Agnew ▼. State, 2 N.Y.S.2d 954, 
166 Misc. 602. 

59 C.J. p 285 note 68. 

<*Frlvate claims** are claims made 
against the state in behalf of a 
private interest, as distinguished 
from claims of a public character.— 
Cayuga County v. State, 47 N.E. 288, 
290. 163 N.T. 279, 288—60 C.J. p 371 
note 68. 

Besolutlon held not invalid 
A resolution of legislature, appro¬ 
priating money to reimburse former 
state treasurer for amount paid com¬ 
monwealth by him personally to 
satisfy judgment against him for 
amounts withdrawn from state 
treasury in excess of appropriations 
for payment of salaries and expenses 
of his office, was not Invalid as vio¬ 
lating constitutional provision that 
legislature shall neither audit nor 
allow private claims against com¬ 
monwealth.—^Department of Finance 
V. Dishman, 183 S.W.2d 540, 298 Ky. 
545, 155 AL.R. 1429. 

49. N.Y.—Williamsburgh Sav. Bank 
of Brooklyn v. State, 153 N.E. 68, 
243 N.T. 231. 

50. Ala—State v. Henderson, 74 So. 
951, 199 Ala 428. 

51. Ariz.—^Wlnsor v. Hunt, 243 P. 
407, 29 Ariz. 504. 

52. Idaho.—^McConnel v. Gallet, 6 
P.2d 143, 51 Idaho 386. 

53. Wls.—State v. Hastings, 10 Wis. 
525. 

54. Colo.—Schwanbeck v. People, 27 
P. 575, 15 Colo. 64. 
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before the institution of proceeding's to enforce 
pa 3 mient does not, however, make necessary a new 
approval by the board as changed.55 

§ 202. - Powers and Duties in General 

Constitutional and statutory provisions determine 
the powers and duties of the auditing officer, who must 
pass on all claims properly presented and required by 
statute to be audited by him. 

The powers of an auditing officer or board are 
determined by the provisions of the state constitu- 
tions56 and statutes,57 and there is no jurisdiction 
to make an audit of a claim against the state in 
the absence of any law authorizing it;58 nor will 
the state be bound if a power conferred is ex¬ 
ceeded.®^ The duty to determine whether a par¬ 
ticular claim constitutes an obligation against the 
state is implied by the title of the office,5® and in 
passing on claims and demands it is the duty of the 
auditor to guard the rights of the state,5^ and to 
see that no warrants are issued in payment of any 


claim that is not a valid charge against the state.®* 

The auditing officer or commission must pass 
on all claims properly presented®® or required by 
statute to be audited,®^ whether there has been 
an appropriation of funds with which to meet them 
or not.®® The auditing officer has no duty or right 
to pass on claims which are not properly pre¬ 
sented.®® Auditing officers, it has been held, have 
power to inquire into the justice of a .claim ap¬ 
proved by commissioners required by the legislature 
to examine it,®7 and to examine the basis or va¬ 
lidity of claims,®® but not to inquire into the amount 
of service rendered by a special judge, or the degree 
of fidelity with which he acted.®® 

Where the statute requires a certain member of 
the board to sign a voucher as evidence of the 
board’s approval of the claim, the duty thus imposed 
is ministerial ;7® and, with respect to claims which 
have been audited, approved, and directed to be 
paid by legislative action, the auditor’s duty is 


55. Caa.--CsLhill v. Colgran. 31 P. 614, 

3 Cal.Unrep.Cas. 622. 

56. Ill.—People v. Brady, 115 N.E. 

204, 277 Ill. 124. 

57. Cal.—Mlllholen v. Hlley, 293 P. 

69. 211 Cal. 29. 

59 C.J. p 286 note 71. 

Board of adJnstmeiLt 

(1) The board is of limited Juris¬ 
diction and powers and may exer¬ 
cise only the jurisdiction and pow¬ 
ers conferred by statute.—State ex 
rel. McQueen v. Brandon, 12 So.2d 
319, 244 Ala. 62—Turner v. Lumber¬ 
mens Mut. Ins. Co., 180 So. 300, 235 
Ala. 632. 

(2) The authority of the board 
does not include claims cognizable 
by the courts, or of which courts 
have Jurisdiction.—^Hawkins v. State, 
Board of Adjustment, 7 So.2d 776, 
242 Ala. 547—^Lee v. Cunningrham, 
176 So. 477, 234 Ala. 639—^Dunn 
Const. Co. V. State Board of Adjust¬ 
ment, 175 So. 383, 234 Ala. 372. 

(3) The board is created at state's 
option and cannot be vested with 
jurisdiction over claims analogous to 
suits against state.—^Dunn Const. Cb. 
V. State Board of Adjustment, supra. 

(4) The board has power and ju¬ 
risdiction over claims for damages 
to person or property growing out 
of any Injury done to either person 
or property by the state or any of 
its agencies, commissions, boards, 
institutions, or departments.—State 
Board of Adjustment v. Lacks, 22 
So.2d 377, 247 Ala 72—State ex rel. 
McQueen v. Brandon, 12 So.2d 319, 
244 Ala 62—^Hawkins v. State Board 
of Adjustment, 7 So.2d 776, 242 Ala 
547. 


(5) The board has power and 
jurisdiction over all claims for per¬ 
sonal injuries or death of any em¬ 
ployee of the state, or any of its 
agencies, commissions, boards, or 
departments, excluding employees of 
municipalities, counties, and govern¬ 
mental relief agencies.—State Board 
of Adjustment v. Lacks, 22 Sol2d 377, 
247 Ala 72. 

(6) The board has power and juiv 
Isdictlon over claims for money 
overpaid on obligations to the state, 
or any of its agencies, etc., and 
claims for money voluntarily paid to 
the state, or any of its agencies, etc., 
where no legal liability existed to 
make such payment.—Calhoun Coun¬ 
ty V. Brandon, 187 So. 868, 237 Ala 
537. 

(7) The statutory provision, with¬ 
drawing from board jurisdiction over 
claims under certain class of con¬ 
tracts with state agencies, including 
those filed before effective date of 
act, is not unconstitutional.—^Dunn 
Const. Co. V. State Board of Adjust¬ 
ment, 175 So. 383, 234 Ala 372. 

(8) The board is without jurisdic¬ 
tion to prescribe period of limitation 
and is required to consider death 
claim on merits regardless of time 
when claim arose.—State Board of 
Adjustment v. State ex rel. Sossa- 
man, 165 So. 761, 231 Ala 520. 

(9) The board cannot make a rule 
which will defeat purpose of statute 
providing for reimbursement of per¬ 
sons Injured by state agencies' neg¬ 
ligence.—State ex rel. Carmichael v. 
State Board of Adjustment, 32 So.2d 
216, 249 Ala 542. 

58. Ark.—Hays Const Ca v. Page. 

1268 


91 S.W.2d 604, 192 Ark. 414— 
Smith V. Refunding Board of Ar¬ 
kansas, 90 S.W.2d 494, 192 Ark. 
145. 

59 C.J. p 286 note 72. 

59. Vt.—State V, Howard, 74 A 392, 
83 Vt 6. 

ea Ill.—People V, Brady, 116 N.B. 
204, 277 Ill. 124. 

61. Ark.—Jobe v. Urquhart, 143 S. 
W. 121, 102 Ark. 470, AnaCas. 
1914A 351. 

Okl.—Clark v. Carter, 209 P. 932, 86 
Okl. 126. 

62. Okl.—Clark v. Carter, supra 

63. Mass.—^Milton v. Cook, 138 N.E. 
589, 244 Mass. 93. 

Or.—Shattuck v. Kincaid, 49 P. 758, 
31 Or. 379. 

Duty to allow or disallow see infra 

5 204. 

64. Wyo.—State ex rel. R. R. Crow 

6 Co. V. Copenhaver, 184 P.2d 594, 
64 Wyo. 1. 

59 C.J. p 286 note 78. 

65. Ariz.—O'Neil V. Goldenetz, 85 
P.2d 705, 53 Ariz. 6L 

59 C.J. p 286 note 79. 

66. Ariz.—State v. Angle, 104 P.2d 
172, 56 Ariz. 46. 

67. N.T.—^Monroe Bank v. State, 26 
Hun 581, affirmed 93 N.Y. 635. 

59 C.J. p 286 note 80. 

68. Ark.—^Democrat Printing & 
Lithographing Co. v. Parker, 96 
S.W.2d 16, 192 Ark. 989. 

Ohio.—State ex rel. E>leg v. Tracy, 
190 N.E. 48, 47 Ohio App. 66. 

69. Ark.—^Brlzzolarl v. Crawford, 
38 Ark. 218. 

70. Wash.—State v. Hartley, 267 
P. 402j 144 Wash. 157. 
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purely ministeriaL^l 

After the auditing officers have examined and 
approved a claim their functions are ended 72 and 
they have no power to determine the legal question 
of title to the claim, 2 except, perhaps, by consent 
•of the parties.74 

Determination of jurisdiction. Where the juris- 
•diction of the auditor depends on the existence of 
•certain facts which are found by him from evidence 
•which tends to establish them, his jurisdiction is 
•complete.75 

Power to make rules. In the absence of a statute 
to the contrary, the auditor, in the management of 
liis official affairs, may make and enforce rules 
which are reasonable and consistent with sound pub¬ 
lic policy.^® A rule requiring that a receipt for 
items claimed as traveling and incidental expenses 
must accompany a demand on the state for a war¬ 
rant in payment therefor is not unreasonable.77 

Power to appoint a clerk may be vested in the 
auditing board.78 

•§ 203. -Proceedings 

Ordinarily, in passing on claims the officers or boards 
•act to some extent in a Judicial capacity and are invest¬ 
ed with a certain measure of Judicial discretion, and on 
sufficient evidence of its correctness the auditor should 
•approve the claim. 

The inquiry conducted by auditing officers or 


boards in passing on claims presented to them may 
be administrative or judicial as the legislature 
elects ;72 and what might be a judicial proceeding 
in determining controversies between private in¬ 
dividuals is not necessarily such where involving a 
sovereign state.®® Proceedings before a board de¬ 
termining the validity of claims and demands 
against the state are not “judicial” as that term is 
commonly understood,and the fact that an appeal 
is provided for from its decision to the district 
court does not alter or change the character of 
the proceedings.®^ Ordinarily, however, in pass¬ 
ing on such claims the officers or boards act to some 
extent in a judicial capacity and are invested with 
a certain measure of judicial discretion.®® It has 
been (held that the auditing board is not in the na¬ 
ture of a court,®^ does not sit as a court, ®5 and does 
not legislate,®® but it is a fact-finding body, with 
administrative and quasi-judicial powers.®7 

Hearing. On sufficient evidence of its correct¬ 
ness the auditor should approve the claim.®® The 
auditor is the judge of the sufficiency of the infor¬ 
mation on which he acts;®® he is not confined to 
judicial methods of inquiry,®® or limited to the 
mere matter of fonn,®i or the mere matter of cor¬ 
rectness of addition of the items,®® but he has au¬ 
thority to reject a claim altogether if he knows 
it to be illegal.®® He must not act capriciously,®^ 
or arbitrarily,®® or with abuse of discretion,®® and 


•Vl. N.D.—State ex rel, Johnson v. 
Baker, 21 N.W.2d 356, 74 N.D. 244. 

72. Mont.—Porter v. Hartley, 216 
P. 344, 67 Mont. 244. 

73. N.Y.—^Durant v. Whedon, 194 N. 
Y.S. 126, 201 App.Div. 196. 

59 C.J. p 286 note 84. 

74. N.Y.—Durant v. Whedon, supra. 

75. Vt.—State v. Howard, 74 A. 392, 
83 Vt. 6. 

7G. S.D.—Sawyer v. Mayhew, 71 N. 
W. 141, 10 S.D. 18. 

77. S.D.—Sawyer v. Mayhew, supra. 

78. N.Y.—People ex rel. Hutchinson 
V. Sohmer. 143 N.Y.S. 1086, 158 
App.Div. 642. 

59 O.J. p 287 note 89. 

79. N.M.—State v. Kelly, 202 P. 524, 
27 N.M. 412, 21 AL.R. 156. 

80. N.M.—State v. Kelly, supra- 

81. N.M.—State v. Kelly, supra. 

Or.—State v. Brown, 10 Or. 216. 

59 C.J. p 287 note 92. 

82. N.M.—-State v. Kelly, 202 P. 524, 
27 N.M. 412, 21 A.L.R. 166. 

83. Pa.—Merchants' Warehouse Co. 
V. Gelder, Com.Pl., 54 Dauph.Co. 
106, affirmed 36 A2d 444, 349 Pa. 1. 

59 C.J. p 287 note 94. 

The board has sole dlscretioiLary 
.power to decide how and in what 


manner it will pass on and allow or 
reject claims agrainst the state.— 
Suppiger v. Enking, 91 P.2d 362, 60 
Idaho 292. 

84. Ala.—State ex rel. Carmichael 
V. State Board of Adjustment, 32 
So.2d 216, 249 Ala. 542. 

85. Ala.—^Hawkins v. State Board 
of Adjustment, 7 So.2d 775, 242 
Ala. 647. 

86. Ala.—^Hawkins v. State Board 
of Adjustment, supra. 

87. Ala.—State ex rel. Carmichael 
V. State Board of Adjustment, 32 
So.2d 216, 249 Ala. 542—State ex 
rel. McQueen v. Brandon, 12 So.2d 
319, 244 Ala. 62. 

The legislature makes the appro- 
priatio]]. and imposes the duty on the 
board to find facts and draw deduc¬ 
tions within defined limitations.— 
Hawkins v. State Board of Adjust¬ 
ment, 7 So.2d 775, 242 Ala. 647. 

88. Neb.—State v. Barton, 130 N.W. 
260, 88 Neb, 576. 

59 C.J. p 287 note 95. 

XuLOoent person convicted of crime 
Under statute providing for award 
of compensation to innocent person 
convicted of a crime, but requiring 
a finding to effect that it was clear 
beyond reasonable doubt that peti¬ 
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tioner was innocent of crime for 
which he suffered imprisonment as 
a condition to making of an award, 
petitioner has burden of convincing 
commission, by proof beyond a rea¬ 
sonable doubt, that he was innocent: 
and neither presumption of inno¬ 
cence applicable during trial of per¬ 
son accused of crime, nor fact that 
there was an acquittal of petitioner 
on reversal of conviction, could be 
considered sufficient to compel a 
finding by commission to which peti¬ 
tion was made that it was clear be¬ 
yond reasonable doubt that petition¬ 
er was innocent of the crime and de¬ 
nial of award could not be set aside. 
—^Le Pevre v. Goodland, 19 N.W. 2d 
884, 247 Wis. 612, 161 A.L.R. 342. 

89. Okl.—Clark v. Carter, 209 P. 
937, 86 Okl. 126. 

Vt.—State v. Howard, 74 A 392, 83 
Vt 6. 

90. Vt—State v. Howard, supra. 

91- Okl.—Clark v. Carter, 209 P. 
932, 86 Okl. 126. 

92. Okl.—Clark v. Carter, supra. 

93. Okl.—Clark v. Carter, supra. 

94. Okl.—Clark v. Carter, supra. 

95. Okl.—Clark v. Carter, supra. 

96. Okl.—Clark v. Carter, supra. 
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the law presupposes that he will act with fairness 
and in honest good faith.®^ 

The auditor must scrutinize the accotmt in the 
light of his general information,^8 and if he has 
reason to question a duly verified claim, and has no 
knowledge that can serve as a test of its correct¬ 
ness, he should make a special inquiry.®® Provisions 
authorizing him to require additional information, 
or call, swear, and examine witnesses with respect 
to claims before him, are not mandatory or compul¬ 
sory on him,i but are merely a grant of authority 
to aid him should he be in need of additional in¬ 
formation.® Improper presentation of the claim 
does not prevent him from allowing it on facts 
known to him.® 

Under a statute requiring the auditing board to 
receive, audit, and allow all just claims of a cer¬ 
tain class, where claims of that class are admitted 
to be just, the board had no discretion, but its duty 
is mandatory to audit and allow the daim.^ So, 
where claimant has an absolute right to be com¬ 
pensated for his services and expenditures, the 
auditor, on finding that he has rendered the serv¬ 
ices set forth in his daim, and that the amount 
daimed for expenditures was necessarily incurred, 
has no discretion other than to allow the claim.® A 
motion to dismiss a daimanfs petition before the 
board is in the nature of a demurrer to the cause 
of action stated, and for the purposes of the pro¬ 
ceeding impliedly admits the truth of the allegations 
contained therein.® A judgment recovered by a 
daimant against an employee of the state does not 
prohibit the allowance of the daim against the 
state by the board in the absence of a showing 
that the judgment was paid.^ Where the statutes 
do not prescribe the particular methods or circum¬ 
stances imder which a commission is to act, there 


is a presumption that the meeting at which the 
claim was allowed was properly held.® It is a mat¬ 
ter within the discretion of the board whether or 
not to reopen the case after it has been finally sub¬ 
mitted, and a decision rendered.® 

Form of claim. Statutory provisions requiring 
vouchers to be attached to all daims against the 
state are not satisfied by fictitious writings,but 
such provisions do not require vouchers to be at¬ 
tached to a daim by an official for the reasonable 
use of his own conveyance in the state’s business.^^ 
If the auditing body, after having approved the 
form of presenting a daim, intends to require a 
different form, it should permit the remedy of any 
defects in form, and on application for a writ of 
mandate it cannot urge for the first time formal de¬ 
fects in the presentation.^® A statutory requirement 
that a daim should be itemized implies that it must 
be in writing.^® Death daims before the auditing, 
board are to be made by the personal representative 
of the deceased.1^ 

§ 204. —• Decision 

The expressions by the auditing officer In the dis¬ 
position of a claim presented should not be uncertain 
or indefinite, and he has no duty to approve claims that 
have not been approved by the proper authority before 
presentation to the auditor. 

The expressions by the auditing officer in the dis¬ 
position of a daim presented should not be uncer¬ 
tain or indefinite.!® They should not be such as 
would require much hesitation on the part of a 
court to know whether he had as a matter of fact 
rejected the daim.!® In the absence of statute,!^' 
no reason need necessarily be assigned for the re¬ 
jection.!® Rejection of a claim should be abso¬ 
lute in its nature,!® and it should not result in mis¬ 
leading or in doubt®® It should not be of such a. 


97. Old.—Clark v. Carter, supra. 

98. Vt—State V. Howard, 74 Wl. 892, 
83 Vt 6. 

99. Vt.—State V. Howard, supra. 

69 C.J. p 287 note 7. 

1. Okl.—Clark v. Carter, 209 P. 932, 
8$ Okl. 126. 

8. Okl.—Clark v. Carter, supra. 

3. Vt,—State V. Howard, 74 A. 392, 
83 Vt 6. 

4. Utah.—Thoreson v. State Board 
of Examiners, 67 P. 176, 19 Utaii 

18. 

5. Cal.—^Hammel v. Neylan, 169 P. 
618, 31 Cal.App. 21. 

6. N.T.—Dermott v. State, 1 N.B. 
242, 99 N.T. 101. 

7. Ala.—State ex rel. Carmichael v. I 


State Board of Adjustment, 32 So. 
2d 216, 249 Ala. 642. 

8. Miss.—^Trotter v. Prank P. O-ates 
& Co., 139 So. 843, 162 Miss. 669. 

9. N.T.—^Lakeside Paper Co. v. 
State, 44 N.Y.S. 281, 15 App.Dlv. 
169. 

69 C.J. p 283 note 14. 

10. Vt.—State V. Howard, 74 A. 392, 
88 Vt 6. 

69 C.J. p 288 note 15. 

11. Vt—State V. Howard, supra. 

69 C.J. p 288 note 16. 

12. Cal.—U’Ren v. State Board of 
Control, 159 P. 615, 81 CalA.pp. 6. 

13. Arlz.—State v. Barnum, 118 P. 
2d 1097, 68 Arlz. 221. 

14. AlcL—^Hawkins v. State Board 
of Adjustment 7 So.2d 776, 242 
Ala. 547. 


16. N.T.—^People ex rel. Noyes v. 
Sohmer, 143 N.T.S. 476, 81 Misc. 
622, affirmed 143 N.T.S. 1138, 169- 
App.Dlv. 929, affirmed 104 N.B. 
1188, 210 NY. 619. 

18. NT.—^People ex ret Noyes v.. 
Sohmer, supra. 

17. Cal.—San Luis Obispo County 
V. Gage, 78 P. 174, 189 Cai. 898. 

69 C.J. p 288 note 20. 

18. NT.—People ex rel. Noyes v. 
Sohmer, 148 N.T.S. 476, 81 Misc. 
522, affirmed 143 N.T.S. 1188, 169- 
App.Div. 929, affirmed 104 N.B. 
1138, 210 NY. 619. 

19. NT.—People ex ret Noyes v.. 
Sohmer, supra. 

20. N.T.—^People ex ret Noyes v*. 
Sohmer, supra. 
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character or in such form as would raise a ques¬ 
tion of doubt as to whether jurisdiction had been 
created in the tribunal provided by law to pass on 
the real merits of the claim .21 

The decision of an auditing board should be au¬ 
thenticated by the signature of a majority of the 
commissioners, or in the name of the board by its 
chairman ,22 and a majority of the quorum present 
may make an allowance.23 It has been held that 
an approval of a claim must be in writing,and 
a board acting under the limitations named in the 
statute prescribing conditions and methods must 
show facts which warrant its action.25 Although 
courts are not bound by the auditor’s interpreta¬ 
tion of statutes defining his powers,^® he may, with¬ 
out invalidating his decision, err in the construc¬ 
tion of a statute if the matter is one requiring con¬ 
sideration of the statute in connection with an in¬ 
quiry of fact.27 

Duty to approve or disapprove. The auditor has 
no duty to approve claims^s and may rightfully re¬ 
fuse to approve vouchers which have not been ap¬ 
proved by the proper authority before presenta¬ 
tion to him for allowance or disallowance.29 It has 
been held that an appropriation is a prerequisite 
to the duty to preapprove all claims,and that 
where the approving officer is advised by the at¬ 
torney general that an appropriation or payment 
of a claim is unauthorized, he may refuse to ap¬ 
prove the claim.2i 


The auditing officials are under a duty to approve 
claims for a public purpose where they have been 
duly approved by the proper authority,unless it 
appears that the appropriation for that purpose has 
been exhausted,23 but such officials must neces¬ 
sarily use their independent judgment on every 
claim presented to them in order to determine 
whether the claim is or is not for a public purpose.®^ 

§ 205. -Effect of Allowance or Disallow¬ 

ance 

Generally, In the absence of fraud, the discretion¬ 
ary acts of the state auditing officers within their Ju¬ 
risdiction, acting judicially, are as binding as judgments 
of a court. 

Although it has been said that the decisions of 
the auditors in favor of claims are not judgments 
against the state,35 and do not have the effect of 
judgments,36 generally speaking, in the absence of 
fraud, the discretionary acts of the state auditing 
officers within their jurisdiction, acting judicially, 
are as binding as the judgments of a court ;37 their 
decisions are final and conclusive as against collater¬ 
al attack.38 The allowance of a claim is not bind¬ 
ing on the state, however, unless made in good 
faith,33 and, if the auditor acts corruptly, his de¬ 
cisions may be collaterally attacked.^® Allowance 
of a claim may be impeached for fraud of claim- 
ant^i or want of jurisdiction of the officer mak¬ 
ing it;42 and, if the latter authorizes the payment 


21 . N.Y.—People ex rel. Noyes v. 
Sohmer, supra. 

22. N.T.—Smith v. State, 108 N.B. 
214, 214 N.Y. 140. 

59 C.J. p 288 note 25. 

23. Miss.—^Trotter v. Frank P. 
Gates & Co., 139 So. 843, 162 Miss. 
569. 

Presence of q.iionu]i 
Where four of seven members of 
the board were present at meeting. 
If vote to allow claim was taken 
while member retiring from meeting 
was still within hearing distance 
with opportunity to vote, quorum 
was present and majority of quorum 
could make allowance.—^Trotter v. 
Frank P. Gates & Co., supra. 

24. Ariz.—State v. Barnum, 118 P. 
2d 1097, 58 Ariz, 221. 

25. Miss.—^Trotter v. Frank P. 

Gates & Co., 139 So. 843, 162 Miss. 
569. 

26. Vt.—State V. Howard, 74 A., 
392, 83 Vt. 6. 

27. Vt.—State v. Howard, supra. 

2& Ariz.—^Donaldson v. Sisk, 113 P. 
2d 860, 57 Ariz. 818. 


29. Wyo.—State ex rel. R. R. Crow 
& Co. v. Copenhaver, 184 P.2d 594, 
64 Wyo. 1. 

30. Mo.—State ex rel. S. S. Kresge 
Co. V. Howard, 208 S.W.2d 247, 
357 Mo. 302. 

31. Mo.—State ex rel. State Board 
of Mediation v. Pigg, 244 S.W.2d 
75, 362 Mo. 798—State ex rel. S. S. 
Kresge Co. v. Howard, 208 S.W.2d 
247, 357 Mo. 302. 

32. Ariz.—^Hutchins v. Frohmiller, 
103 P.2d 956, 65 Ariz. 622—Ward 
y. Frohmiller. 100 P.2d 167, 55 
Ariz. 202. 

Ky.—^Pennington v. Shannon, 109 S. 
W.2d 389, 270 Ky. 142. 

33. Ariz.—Ward v. Frohmiller, 100 
P.2d 167, 66 Ariz. 202. 

34. Ariz.—^Board of Regents of Uni¬ 
versity and State Colleges v. Froh¬ 
miller, 208 P.2d 833, 69 Ariz. 50— 
Hutchins v. Frohmiller, 103 P.2d 
956, 55 Ariz. 522. 

Where statute creating an office 
was repealed, raising serious ques¬ 
tion as to the right of officer to con¬ 
tinue to discharge the duties of the 
office, state auditor properly re¬ 
quired judicial determinatlo>n of the 
question whether expenditures made 
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and claimed were for a public pur¬ 
pose.—^Johnson v. Frohmiller, 116 
P.2d 244, 67 Ariz. 607. 

35. Ark.—Clayton v. Berry, 27 Ark. 
129. 

36. N.Y.—^People v. Journal Co., 143 
N.Y.S. 389, 168 App.Div. 326, af¬ 
firmed 106 N.E. 769, 213 N.Y. 1. 

Or.—State v. Brown, 10 Or. 216. 

37. Pa.—^Pennsylvania Distilling Co. 
V. Gelder, 36 A.2d 460, 349 Pa. 13— 
Merchants’ Warehouse Co. v. Gel¬ 
der, Com.Pl., 64 Dauph.Co. 106, 
affirmed 36 A.2d 444, 349 Pa. 1. 

59 C.J. p 288 note 30. 

38. Ky.—Shrader v. Commonwealth, 
218 S.W.2d 400, 309 Ky. 653. 

Tenn.—Quinton v. Board of Claims, 
54 S.W.2d 963, 165 Tenn. 201. 

59 C.J. p 288 note 81. 

39. Vt.—State v. Howard, 74 A. 392, 
83 Vt. 6. 

40. Okl.—Clark v. Carter, 209 P. 
932. 86 Okl. 126. 

59 C.J. p 288 note 33. 

41. Vt.—State y. Howard, 74 A. 892, 
83 Vt. 6. 

59 C.J. p 288 note 34. 

42. Iowa.—State v. Young, 110 N.W. 
292, 134 Iowa 505, 13 Ann.Cas. 845. 
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of a claim which is illegal, his act is a nullitj%^3 
but the allowance cannot be collaterally assailed 
for mere errors of accounting not induced by claim¬ 
ant’s fraud or misstatement.^^ If a just and proper 
claim has been denied, an auditing board has the 
power to revoke its order and make the award be¬ 
cause the appropriation stands ready and awaiting 
the claimant who is entitled to it in law, justice, or 
good morals,^5 and the power to review on proper 
charges of newly discovered evidence while the 
fund is still under its administrative control is of 
the essence of the authority granted the board un¬ 
der the statutes.^® 

Rejection of a claim will not bar an action by 
claimant against the state to enforce the claim,^^ 
although it has been held that if a claim based on 
a moral obligation is denied by the legislature, the 
claimant has no further remedy.^ ^ When, by reason 
of the insufficiency of the statement or claim orig¬ 
inally presented to the auditor, the action of the 
auditor was justifiable in disallowing the claim pre¬ 
sented, and the disallowance has been affirmed in 
the district court, the rights of the claimant are 
not thereby adjudicated to such an extent as that 
he is precluded from afterward presenting for al¬ 
lowance to the auditor his claim properly to entitle 
him to an allowance thereof.^^ Approval of the 
claim is not conclusive as to whether there has been 


an appropriation of money to pay it.^® The ap¬ 
proval of the claim by the auditing officers and the 
appropriation by the legislature of money for its 
payment are, however, conclusive of its validity as 
to the comptroller,®! and so pa 3 mient of a claim, 
with knowledge of the fact that the allowance there¬ 
of might have been collaterally impeached, makes 
such allowance conclusive.®^ Where the acts of 
the auditor are not judicial in their nature, the 
state is not concluded by his award.®® 

Findings of fact and conclusions of law. The 
finding of the auditing board or officer on ques¬ 
tions of fact where the evidence is conflicting is 
ordinarily conclusive,®^ but an erroneous conclusion 
on a question of law may be corrected.®® 

§ 206. Courts of Claums 

In some Jurisdictions the court of claims Is a court 
of record; In other Jurisdictions It Is not a Judicial body, 
but a special Instrumentality of the legislature. 

Courts of claims have been established in some 
jurisdictions to pass on claims against the state.®® 
In some jurisdictions the court of claims is a court 
of record,®*^ but in other jurisdictions, it is not a 
judicial body, but a special instrumentality of the 
legislature, and its functions are purely legislative 
and recommendatory.®® A statute relating to the 
court of claims should receive a reasonably liberal. 


N.T.—^People v. Journal Co., 143 N.T. 
S. 389, 158 App.Div. 326, affirmed 
106 N.B. 769, 213 N.T. 1. 

43. Wls.—State v. Hastings, 10 
WIs. 625. 

59 C.J. p 288 note 36. 

44. Vt.—State v. Howard, 74 A. 392, 
83 Vt 6. 

45. Ala.—State ez rel. Carmichael 
V. State Board of Adjustment, 32 

So. 2d 216, 249 Ala. 642. 

Appropxlatloii not preventinsr allow, 
ance 

The legislature’s appropriation of 
specified sum annually for payment 
of damages awarded to persons in¬ 
jured by state agencies* negligence 
does not prevent board from allow¬ 
ing claims, previously denied by it 
for such injuries, as amounts award¬ 
ed will be included in appropriation 
for year during which claims are al¬ 
lowed.—State ez rel. Carmichael v. 
State Board of Adjustment, supra. 
48. Ala.—State ez rel. Carmichael 

V. State Board of Adjustment, su¬ 
pra. 

47- Cal.—Chapman v. State, 38 P. 
457, 104 Cal. 690, 43 Am.S.R. 158. 

48. W.Va—^Price v. Sims, 68 S.E.2d 
657, 134 W.Va 173. 

49. Neb.—Gameau v. Mooro, 58 N. 

W. 438, 39 Neb. 791. 


50- Idaho.—Herrick v. GaJlet, 204 
P. 477, 86 Idaho 13. 

51. Cal.—Cahill v. Colgan, 31 P. 614, 
3 Cal.Unrep.C€LS. 622. 

52. Vt.—State v. Howard, 74 A. 392, 
83 Vt 6. 

53. Or.—^Derby v. United States Fi¬ 
delity & Guaranty Co., 169 P. 600, 
87 Or. 34. 

59 CJ. p 289 note 46. 

54. Cal.—^Dufton v. Daniels, 213 P. 
949, 190 Cal. 677. 

55. Cal.—^Dufton v. Daniels, supra 
N.T.—Cole V. State, 6 N.B. 277, 102 

N.T. 48. 

69 C.J. p 289 note 47. 

56. N.T.—Quayle v. State, 84 N.B. 
683, 192 N.T. 47. 

16 C.J. p 1003 note 13. 

Substitute for board of auditors 
Mich.—Abbott v. State, 6 N.W.2d 900, 
303 Mich. 675. 

JEUstory of, and necessity for, court 
of claims see 59 C.J. p 289 note 48 
CbJ. 

57- N.T.—Lee v. State, 49 N.T.S.2d 
836, 183 Misc. 615—Siegel v. State, 
246 N.T.S. 662, 138 Misc. 474. 

Prior to the constitutional provi¬ 
sion expressly making the court a 
court of record, it was held to be a 
statutory court.—^Moroney v. State, 
124 N.T.S. 824, 67 Misc. 68. 
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Auditing board 

(1) Court of claims is a court of 
law and not a mere auditing board. 
—Jones v. Toung, 14 N.T.S.2d 84, 
257 App.Div. 663. 

(2) Under an earlier statute, it 
was held that the court of claims 
was not in the strict sense a court, 
but only an auditing board, or CLuasi- 
Judlcial body.—People v. Luce, 97 
N.B. 860, 204 N.T. 478, Ann.Cas.l913C 
1151—59 C.J. p 289 note 52. 

58- W.Va.—State ex rel. Jordan v. 

Sims, 68 S.E.2d 660, 134 W.Va. 167 

—State ex rel. Cashman v. Sims,. 

43 S.B.2d 805, 130 W.Va. 430, 172 

A.L.R. 1389—State v. Sims, 34 S.B. 

2d 585, 127 W.Va. 786. 

Findings of court 

(1) Court of claims is a special 
instrumentality of the legislature, 
and its finding of facts in any duly 
authorized hearing held by it may¬ 
be adopted or rejected by the legis¬ 
lature as its own determination of 
such facts without an independent 
investigation conducted by it by one 
of its committees or by any of its 
other duly constituted agencies or- 
instrumentalities.—State ez rel. 
Cashman v. Sims, 43 S.E.2d 805, 130- 
W.Va. 480, 172 A.L.R. 1389. 

(2) Decision of court of claims* 
that state road commission was not. 



81 C.J.S. STATES §§ 206-207(1) 


rather than a rigidly conservative, construction.^^ 
§ 207(1). -Jurisdiction 

The court of claims is a court of limited Jurisdiction, 


and has only such powers as are conferred on It. 

The court of claims is a court of limited jurisdic¬ 
tion,and has only such powers as are conferred 
on it by the legislature,®! and which are within 


negrligrent did not override a legrisla- 
tlve finding that state employees had 
failed to adopt and enforce proper 
precautions or finding that state was 
morally obligated to make certain 
payments.—State ex rel. Jordan v. 
Sims, 58 S.E.2d 660, 134 W.Va. 167. 

69. N.T.—Olender v. State, 87 N.T. 
S.2d 578, 194 Misc. 583—McMahon 
V. State, 19 N.Y.S.2d 639, 173 Mlsc. 
1004. affirmed 26 N.Y.S.2d 489, 261 
App.Div. 879. 

Object of statute 

The object of Court of Claims Act 
should be kept in mind in construing 
It, and it should not be given con¬ 
struction which will defeat ends of 
justice.—Olender v. State, 87 N.Y.S. 
2d 578, 194 Mlsc. 683. 

60. Mich.—Farrell v. State, 27 N.W. 
2d 135, 317 Mich. 676. 

N.Y.—Skakandy v. State, 66 N.Y.S. 
2d 99, 188 Misc. 214, affirmed 80 
N.Y.S.2d 849, 274 App.Div. 163, af¬ 
firmed 84 N.E.2d 804, 298 N.Y. 886 
—^Rogers Peet Co. v. State, 69 N.Y. 
S.2d 667, 186 Mlsc. 354—Goldstein 
V. State, 5 N.Y.S.2d 916, 168 Misc. 
337, reversed on other grounds 9 
N.Y.S.2d 799, 266 App.Div. 141. 

69 C.J. p 289 note 50. 

ZnliereiLt ox incidental powers 

The court of claims at most pos¬ 
sesses no greater inherent or inci¬ 
dental powers than the supreme 
court.—^West 168 th Street Garage 
Corp. V. State, 10 N.Y.S.2d 990, 256 
App.Div. 401, reargument denied 12 
N.Y.S.2d 759, 257 App.Div. 876. 

61. Mich.—^Manion v. State, 5 N.W. 
2d 627, 303 Mich. 1, certiorari de¬ 
nied Manion v. State of Michigan, 
63 S.Ct. 159, 317 U.S. 677, 87 L.Ed. 
643. 

N.Y.—Skadandy v. State, 66 N.Y.S.2d 
99, 188 Misc. 214, affirmed 80 N.Y. 
S.2d 849, 274 App.Div. 163, af¬ 
firmed 84 N.E.2d 804, 298 N.Y. 886 
—Marasco v. State, 44 N.Y.S.2d 
694, 182 Misc. 606, appeal dis¬ 

missed 68 N.Y.S.2d 102—^Amato v. 
State, 9 N.Y.S.2d 934, 170 Misc. 
136—^Michael v. State, 84 N.Y.S.2d 
653. 

69 C.J. p 289 note 66. 

lavery claim against the state is 
not within the jurisdiction of court.— 
Manion v. State, 5 N.W.2d 627, 803 
Mich. 1, certiorari denied Manion v. 
State of Michigan, 63 S.Ct 159, 817 
U.S. 677, 87 L.Ed. 643. 

Admiralty jurisdiction 
The court of claims does not pos¬ 
sess the jurisdiction of a court of 
admiralty.—^Manion v. State, 6 N.W. 
2d 627, 303 Mich. 1, certiorari denied 


Manion v. State of Michigan, 63 S.Ct. 
159, 317 U.S. 677, 87 L.Ed. 643. 

Sg.nltable Jurisdiction 

The court of claims has no equita¬ 
ble Jurisdiction, since its powers are 
entirely statutory.—^Mowers v. State, 

6 N.Y.S.2d 408, 168 Misc. 651. 

Claims or matters held within conxt’s 
jurisdiction 

(1) Action for death caused by 
negligence of state employee.—Smith 
V. State, 266 N.Y.S. 198, 148 Mlsc. 624, 
reversed on other grounds 269 N.Y.S. 
989, 241 App.Div. 666, affirmed 277 
N.Y.S. 936, 243 App.Div. 682. 

(2) Action for injury to Inmate of 
state institution.—Beale v. State, 46 
N.Y.S.2d 824. 

(3) Claim based on an alleged libel 
in a state examiner’s published report 
of the records of a village police jus¬ 
tice.—^Peeples v. State, 38 N.Y.S.2d 
690, 179 Misc. 272. 

(4) A claim for a trespass done by 
the state.—^Remington v. State, 101 
N.Y.S. 962, 116 App.Div. 622. 

(5) Administratrix* claim against 
the state for death of Indian assault¬ 
ed by state trooper on Indian reser¬ 
vation in making unlawful arrest— 
Nephew v. State, 36 N.Y.S.2d 641, 
178 Misc. 824. 

(6) A claim for death of member 
of militia who wcls killed in an acci¬ 
dent occurring while he was being 
transported to camp in a motor truck. 
—Goldstein v. State, 9 N.Y.S.2d 799, 
266 App.Div. 141. 

(7) Claim against state for dam¬ 
age to property by flood waters.— 
Logan V. State, 296 N.Y.S. 639, 162 
Misc. 793, affirmed 6 N.Y.S.2d 908. 

(8) Motorist’s claim for damages 
sustained through collision with 
state’s unllghted machinery.—Smith 
V. State, 262 N.Y.S. 163, 146 Misc. 336, 
affirmed 265 N.Y.S. 981, 240 App.Div. 
752. 

(9) Claims of county and towns 
for state contributions under high¬ 
way law providing state aid to coun¬ 
ties and towns for construction, im¬ 
provement, and maintenance of high¬ 
ways.—Seneca County v. State, 47 N. 
Y.S.2d 687, affirming Town of Ripley 
V. State, 42 N.Y.S,2d 440, 672, 266 App. 
Div. 816, affirmed 63 N.E.2d 845, 292 
N.Y. 601. 

(10) Contractor’s claim for extra 
work.—J. Harry McNally, Inc., v. 
State, 11 N.Y.S.2d 577, 170 Misc. 914. 

(11) Where contract covering 
grade crossing elimination work ex¬ 
pressly provided that project was be¬ 
ing performed by railroad in con- 
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junction with the transit commission, 
although contract named contractor 
and railroad as parties, law Imposed 
on state obligation to pay expense of 
the project, which obligation was 
capable of enforcement in court of 
claims by appropriate action brought 
by appropriate party.—Tomasettl 
Const. Co. V. Long Island R. Co., 63 
N.E.2d 78, 294 N.Y. 501. 

Claims or matters held not within 
jurisdiction of court 
N.Y.—^Andrews v. State, 79 N.Y.S.2d 
479, 192 Mlsc. 429, affirmed 93 N.Y. 
S.2d 705, 276 App.Div. 814. 

Public or private claim 

Under an early New York stat¬ 
ute, the jurisdiction of the court of 
claims was limiited to the hearing, 
auditing, and determining of private 
claims, and the court had no juris¬ 
diction over public claims, as, for ex¬ 
ample, a claim by a town against 
the state.—^New Lebanon v. State, 181 
N.Y.S. 322, 111 Mlsc. 310—59 C.J. p 
291, notes 84, 86. 

Claims submitted to other tribunal or 
officer 

(1) Claims within the jurisdiction 
of the court of claims, which are not 
required to be submitted to another 
tribunal or officer, may be determined 
by such court.—^Beyerdale Dairy v. 
State, 72 N.Y.S.2d 74—59 C.J. p 292 
note 91. 

(2) Under the former New York 
statute the court had no jurisdic¬ 
tion of a claim submitted by law to 
any other tribunal or officer for audit 
or determination except where the 
claim was founded on express con¬ 
tract and such claim, or some part 
thereof, had been rejected by such 
tribunal or officer.—^Pittsburgh, etc.. 
Coal Co. V. State, 192 N.Y.S. 310, 118 
Misc. 60—59 C.J. p 291 note 86-p 
292 note 93. 

Allowance or rejection of claim 
The statutory authority of court 
of claims to determine claim against 
state for damages Includes power to 
allow or reject claim.—^Munro v. 
State of New York, 119 N.E. 445, 223 
N.Y. 208—^Weihs v. State, 40 N.Y.S. 
2d 283, afilrmed 46 N.Y.S.2d 642, 267 
App.Div. 233. 

Qrant of other powers to judges of 
court 

Fact that Court of Claims Act con¬ 
fers on the court of claims jurisdic¬ 
tion only to hear and decide claims 
against the state and counterclaims 
and Incidental matters does not pre¬ 
clude the granting of other powers 
to the judges of the court of claims 
by other statutes.—Lee v. State, 4& 
N.Y.S.2d 836, 183 Misc. 615. 



§ 207(1) 

the authority of the legislature to confer.®^ In some 
jurisdictions, the state has waived its immunity 
from suit and conferred on the court of claims 
jurisdiction to determine claims against the state 
in accordance with the same rules of law as appl}* 
in actions against individuals or corporations.®® 
Consent to suit does not alter the substantive law 
applicable to claims against the state,and the 
court does not have jurisdiction to consider or al¬ 
low a claim not founded on ordinary legal princi¬ 
ples, such as a claim based on fairness, equity, or 
the moral obligation of the stare, unless such juris- 


81 C.J.S. 

diction has been conferred by an express enabling 
act.65 The legislature, acknowledging the justice 
of a private claim against the state, may provide 
for its audit and allowance by the court of claims;«« 
and the general rules with respect to restrictions 
on the use of state funds, as discussed supra § 133 
et seq, govern the validity of statutes under which 
the state assumes liability for, and confers jurisdic¬ 
tion on, the court to determine and allow private 
claims.®^ 

Under some statutes the jurisdiction of the court 
is limited to claims against the state,®® and it cannot 


STATES 


6S. N.T.—CuvUlier v. State. 232 N. 
T.S. 393. 225 App.Dlv. 707. affirmed 
163 N-.E. 284. 250 N.Y. 258. 

59 C.J. p 290 note 57. 

63. N.T.—Foley v. State, 62 N.E.2d 
69. 294 N.Y. 275—Jackson v. State, 
184 N.E. 735, 261 N.Y. 134—Ed- 
lux Const. Corp. v. State, 300 N.Y. 
S. 609, 252 App.Div. 373, affirmed 
14 N.B.2d 197, 277 N.Y. 635—Mc¬ 
Mahon V. State, 36 N.Y.S.2d 699, 
178 Mlsc. 865. 

ZSzolusive JnriBdlctioiL 

(1) Claims and actions against the 
state may be prosecuted only in for¬ 
um wherein it has consented to be 
sued.—Manufacturers Trust Co, v. 
Corsi, 61 N.Y.S.2d 769. 186 Misc. 677. 

(2) It does not follow from the 
grant of power to state's agency or 
corporation to sue or be sued that 
state ha^ relinquished its right to 
be sued for a claim against it based 
on the act of such agent in the court I 
of claims and has consented to be 
sued therefor in the supreme court. 
—^Breen v. Mortgage Commission of 
State of New York, 35 N.E.2d 25, 285 
N.Y. 425—In re Hicka, 40 N.Y.S.2d 
267, 180 Mlsc. 173. 

(3) An action against a state agent 
in hds official status is in fact a claim 
against the state and can be main¬ 
tained only in the court of claims.— 
Breen v. Mortgage Commission of 
State of New York, 35 N.B.2d 25, 286 
N.Y. 426. 

<4) If superintendent of insurance 
as successor of mortgage commission 
should be without funds to pay legal 
claims for refunds, based on exces¬ 
sive charges by commission, those 
claims could be enforced only by pro¬ 
ceedings in the court of claims.—^In 
re Pink, 34 N.Y.S.2d 758. 

64. N.Y.—^McMahon v. State, 36 N.Y. 
S.2d 699, 178 Misc. 865. 

59 C.J. p 289 note 56 [c]. 

3>e<fe]i8es 

(1) Under the Court of Claims Act 
all defenses which might have been 
Interposed in actions at law and 
chancery before enactment of the act 
remain unchanged, save only the 
state's immunity from suit.—^Manion 
V. State. 5 N.W.2d 627, 303 Mich. 1, 


certiorari denied Manion v. State of 
Michigan. 63 S.Ct 169, 317 U.S. 677, 
87 L.Ed. 643. 

(2) Although act creating court of 
claims provides forum in which all 
claims and demands against state 
may be heard and determined, de¬ 
fense of governmental function con¬ 
tinues to exist in favor of public 
service commission, in absence of 
statute to the contrary.—^Mead v. 
State. 5 N.W.2d 740, 303 Mich. 168. 

65. N.Y.—Bertch v. State, 83 N.Y.S. 
2d 814, 193 Mlsc. 269—^Marasco v. 
State, 44 N.Y.S.2d 694, 182 Misc. 
505, appeal dismissed 58 N.Y.S.2d 
102—^McMahon v. State, 36 N.Y.S. 
2d 699, 178 Misc. 865—^Mowers v. 
State, 6 N.Y.S.2d 408, 168 Misc. 661 
—^Throckmorton v. State, 219 N.Y. 
S. 566, 128 Mlsc. 599. 

ZiegUlatlve declaration of principle 
of liabiUty 

It is necessary to a recovery of 
claims against the state having the 
sanction of honor and justice, al¬ 
though not of law, whether sounding 
in tort or otherwise, that the legisla¬ 
ture recognize the duty and create 
the principle of legal liability on 
which a recovery may be had, and 
such powers cannot be delegated to 
the court of claims.—Sherlock v. 
State, 191 N.Y.S, 412, 198 App.Div. 
494. 

66. N.Y.—^Mowers v. State, 6 N.Y.S. 
2d 408, 168 Misc. 661—^Agnew v. 
State, 2 N.Y.S.2d 954, 166 Misa 
602. 

59 C.J. p 289 note 48. 

Implied repeal 

N.Y.—Van Volklnburg v. State, 42 N. 
Y,S.2d 454, 181 Misc. 170. 

67. N.Y.—Cauldwell-Wingate Co. v. 
State, 292 N.Y.S. 625, 249 App.Div. 
892, reargument and motion de¬ 
nied 296 N.Y.S. 445, 260 App.Div. 
812, reversed on other grounds 12 
N.E.2d 443, 276 N.Y. 366—Brock¬ 
way V. State, 286 N.Y.S. 773, 158 
Mlsc. 424. 

59 C.J. p 290 note 57. 

Statutes held valid 
N.Y.—Seglin Const Co. v. State, 293 
N.Y.S. 205, 249 App.Div. 476, 
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amended on other grounds 295 N.Y. 
S. 768, 250 App.Div. 818, affirmed 
11 N.E.2d 326, 276 N.Y. 627—Cas¬ 
cade Automatic Sprinkler Corp. v. 
State, 290 N.Y.S. 382, 248 App.Div. 
922, affirmed 14 N.B.2d 188, 277 N. 
Y. 612—Goldstein v. State, 22 N.Y. 
S.2d 767, 176 Misc. 114—Otis v. 
State, 47 N.Y.S.2d 765—Seglin-Har- 
rison Const Co. v. State, 30 N.Y.S. 
2d 673, modified on other grounds 
35 N.Y.S.2d 940, 264 App.Div. 466. 

68. N.Y.—^Town of Cortlandt v. 
State, 51 N.Y.S.2d 802. 

Chaims against counties 

(1) The court has no Jurisdiction 
of actions against counties.—^Elmore, 
etc.. Contracting Co. v. State, 115 
N.Y.S. 1071, 62 Misa 68. 

(2) Where a county is not acting 
as an agent of the state, a claim bas¬ 
ed on such acts does not subject the 
state to liability and is not within 
the jurisdiction of the court of 
claims.—^Lopez v. State, 26 N.Y.S.2d 
359, 176 Mlsc. 11—^Huey v. State, 11 
N.Y.S.2d 196, 170 Misa 677. 

State agent or corporation 

(1) The commissioners of state in¬ 
surance fund are officials and agents 
of state and as such may be sued 
only in court of claims for their 
wrongful acts.—Skakandy v. State, 80 
N.Y.S.2d 849, 274 App.Div. 163, af¬ 
firmed 84 N.E.2d 804, 298 N.Y. 886. 

(2) The relationship between the 
state and the state insurance fund 
is such that liabilities of the fund 
are those of the state and are en¬ 
forceable in the court of claims.— 
Cardinal v. State, 109 N.Y.S.2d 818, 
279 App.Div. 326, modified on other 
grounds 107 N.B.2d 569. 304 N.Y. 400. 

(3) It has been held that the court 
has no jurisdiction over claims 
against the state for which a state 
agency is suable.—^Watkins Boating 
Co. V. State, 176 N.Y.S. 310, 106 Misa 
698—69 C.J. p 290 note 60. 

(4) Where a state agency or unit Is 
not subject to suit, a claim against it 
is a liability of the state, and is 
within the jurisdiction of the court of 
claims.—Saddgur v. State, 18 N.Y.S. 
2d 866, 173 Misa 645. 
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STATES 


s 207(1) 


pass on any disputes between citizens which under 
the constitution are triable in the ordinary con¬ 
stitutional courts,69 except with the consent of the 
parties.*^® Thus, the court of claims has no juris¬ 
diction to determine conflicting questions of title 
to claims against the state,except by consent of 

the parties 

The existence of another remedy does not pre¬ 
clude enforcement of the claim in the court of 
claims unless the other remedy is exclusive 
a remedy by way of judicial review of administra¬ 
tive action does not prieclude a proceeding in the 
court of claims on a claim based on wrongful ad¬ 
ministrative action.*^^ 


The court does not have jurisdiction of a daim 
by the state,except a counterclaim;^® but juris¬ 
diction to determine matters arising on the counter¬ 
claim continues, although plaintiff fails to establish 
his claim,'^7 and notwithstanding such court would 
not have had jurisdiction of the coimterclaim in the 
first instance except for plaintiffs consent implied 
from his filing of the claim.'^® 

Where, from the facts before the court, it af¬ 
firmatively appears that it has no jurisdiction, it 
is the duty of the court to decline to assume juris- 
diction,*^® even though the point has not been raised 
by motion.66 

Conditions precedent The state has the right to 


69. N.T.—Taylor v. State. 124 N.T.S. 
818. 

59 C.J. p 290 note 68. 

70 . N.T.—Taylor v. State, supra. 
Statute glvixLfiT court such permis¬ 
sive JurisdictioiL was held valid. 

N.Y.—Seglln Const. Co. v. State. 293 

N.Y.S. 206, 249 App.Div. 476, 

amended 295 N.Y.S. 753, 250 App. 
Div. 818, affirmed 11 N‘.B.2d 326, 276 
N.Y. 627. 

71. N.Y.—^Raquette Falls Land Co. 
V. State, 286 N.Y.S. 606, 247 App. 
Div. 837. 

59 C.J. p 292 note 96. 

Proceeds of Judgmeut 
The court of claims was without 
Jurisdiction to pass on merits of con¬ 
troversy over proceeds of Judgment 
in that court, either before or after 
Its entry, and it would not take a 
spurious Jurisdiction by recognizing, 
as an assignment of a claim, a doc¬ 
ument treated by parties as an as¬ 
signment of proceeds.—^Thellusson v. 
State, 26 N.Y.S.2d 765, 176 Misc. 801. 

72. N.Y.—Solkat Realty Corp. v. 
State, 21 N.Y.S.2d 858, 174 Mlsc. 
808, affirmed 29 N.Y.S.2d 622, 262 
App.Div. 944, reargument denied 
30 N.Y.S.2d 702. 262 App.Div. 987, 
affirmed 42 N.E.2d 13, 288 N.Y. 547. 

59 C.J. p 292 note 97. 

73. N.Y.—Didcco v. State, 273 N.Y. 
S. 937, 152 Misc. 641. 

Condemiiatiou 

(1) The court of claims has no 
authority to render Judgment of con¬ 
demnation or fix damages sustain¬ 
ed by owner of land because of ap¬ 
propriation thereof, but such mat¬ 
ters must be determined pursuant to 
Condemnation Law, proceedings un¬ 
der which must be instituted in su¬ 
preme court or county court.—Syra¬ 
cuse Grade Crossing Commission v. 
Delaware, L. & Western R. Co., 97 
N.Y.S.2d 279, 197 Misc. 192, modified 
on other grounds 82 N.Y.S.2d 620, 
affirmed 49 N.B.2d 131, 290 N.Y. 632. 

(2) However, the court of claims 
does have power to determine wheth¬ 


er a claim for consequential damages 
to property not appropriated is a le¬ 
gal claim on which recovery may be 
had.—Syracuse Grade Crossing Com¬ 
mission V. Delaware, L. & W. R. Co., 
32 N.Y.S.2d 620, 263 App.Div. 930, 
affirmed 49 N.E.2d 131, 290 N.Y. 682— 
Van Volklnburg v. State, 42 N.Y.S. 
2d 464, 181 Misc. 170—Solkat Realty 
Corp. V. State. 16 N.Y.S.2d 649, 172 
Misc. 981, affirmed 29 N.Y.S.2d 622, 
262 App.Div. 944, reargument denied 
80 N.Y.S.2d 702, 262 App.Div. 987, af¬ 
firmed 42 N.E.2d 18, 288 N.Y. 547. 

OivU service 

CD Court of claims does not have 
supervisory power over the civil 
service commission and does not have 
Jurisdiction to grant mandatory in¬ 
junction or mandamus against the 
civil service commission to compel 
proper and appropriate classification 
of plaintiff.—Farrell v. State, 27 N. 
W.2d 135, 817 Mich. 676. 

(2) The court had Jurisdiction to 
hear and determine a claim of civil 
service employee for unpaid compen¬ 
sation.—^Farrell v. State, supra. 

(3) Where employee had never 
sought or had hearing before and de¬ 
termination by civil service commis¬ 
sion as to regularity or lawfulness 
of separation from employment or 
as to validity of claim for additional 
compensation during employment, de¬ 
termination of those issues was not 
within Jurisdiction of court of claims. 
—Plec V. State, 84 N.W.2d 624, 822 
Mich, 691. 

(4) In proceeding before court of 
claims by employee of state unem¬ 
ployment compensation commission 
to recover for alleged improper sepa¬ 
ration from his employment court 
was without authority to try regrular- 
Ity of plaintiff's separation.—^Wolskl 
V. Michigan Unemployment Compen¬ 
sation Commission, 23 N.W.2d 883, 
315 Mich. 181. 

(5) The court of claims had no Ju¬ 
risdiction of proceeding against the 
state by claimant to recover salary 
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which he might have received had 
he been appointed to position to 
which he contended that he was en¬ 
titled, and proceeding in nature of 
mandamus would be required to be 
instituted in the supreme court to 
establish claimant's right, if any, to 
appointment and damages.—^Reiser v. 
State, 98 N.Y.S.2d 706, 198 Misc. 647. 

(6) Where validity of claim by civ¬ 
il service employee against state 
hinged on correctness of original sal¬ 
ary certification by the civil service 
commission, the court of claims was 
without Jurisdiction of claim.—^Ma¬ 
rasco V. State. 44 N.Y.S.2d 694, 182 
Misc. 505, appeal dismissed 58 N.Y.S. 
2d 102. 

74. N.Y.—Queensboro Farm Prod¬ 
ucts V. State, 24 N.Y.S.2d 413, 175 
Misc. 574, affirmed 29 N.Y.S.2d 563, 
262 App.Div. 426, affirmed 40 N.E.2d 
1017, 287 N.Y. 797. 

Claiu for refund of liquor license 
fee held vrlthin Jurisdiction of court 
of claims.—Multer v. State, 34 N.Y.S. 
2d 275, 178 Misc. 360—Valenza v. 
State, 87 N.Y.S.2d 680. 

75. N.Y.—Gagliardl v. State, 92 N. 
Y.S.2d 689. 196 Misc. 813. 

76. N.Y.—^Fred E. Gross & Son v. 
State, 212 N.Y.S. 222, 225, 214 App. 
Div. 886, affirmed and appeal dis¬ 
missed 154 N.E. 634, 243 N.Y. 629. 

59 G.J. p 292 note 98. 

Death action 

In action for wrongful death pro¬ 
posed counterclaim for care and 
maintenance could not be offset 
against any recovery awarded claim¬ 
ant.—Connor v. State, 93 N.Y.S.2d 
391, 196 Misc. 846. 

77. N.Y.—^EYed E. Gross & Son v. 
State, 154 N.E. 634, 243 N.Y. 629. 

78. N.Y.—^FTed B. Gross & Son v. 
State, 212 N.Y.S. 222, 214 App.Div. 
886, affirmed and appeal dismissed 
164 N.E. 634, 243 N.Y. 629. 

79. N.Y.—Palmer v. State, 176 N.Y. 
S. 294, 106 Misc. 696. 

80. N.Y.—^Palmer v. State, supra. 
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impose conditions of recovery against it in the 
court of claims,81 and such conditions become ju¬ 
risdictional facts which determine the rights and 
status of the parties.82 

§ 207(2). -Filing of Claim or Notice of 

Intention 
a. In general 
h. Relief from default 

a. In deneraL 

statutory requirements as to the filing of claims or 
notices of intention to file claims have been held to be 
jurisdictional. 


A claim against the state must be filed and ac¬ 
tion instituted within the time limited by the stat- 
ute.83 Under some statutes it is provided in sub¬ 
stance that all claims against the state must be filed' 
within a specified time after they accrue, and, in- 
addition, except as to certain types of claims, that 
the claim or a notice of intention to file the claim- 
must be filed within a much shorter period of time.84 
The purpose of the short time limitation is to ap¬ 
prise the state of the claim and give it an oppor¬ 
tunity to investigate,85 and, where the statute so* 
provides, if a notice of intention is filed, the time 
within which to file a claim is extended to a longer- 
period.85 As to specified types of claims, there is- 


81. N.Y.—Baxter v. State, 72 N.Y. 
S.2d 337, 189 Mlsc. 525, affirmed 77 
N.Y.S.2d 796, 273 App.Dlv. 839, re- 
argrument and appeal denied 78 N.Y. 
S.2d 553, 273 App.DIv. 942—■War¬ 
ren V. State. 219 N.Y.S. 530. 219 
App.Div. 124. 

82. N.Y.—Baxter r. State, 72 N.Y.S. 
2d 337, 189 Mlsc. 625. affirmed 77 
N.Y.S.2d 796. 273 App.Div. 839, re- 
argrument and appeal denied 78 
N.Y.S.2d 558, 273 App.Div. 942— 
Liouden v. State. 41 N.Y.S.2d 455, 
181 Mlac. 139. 

59 C.J. p 289 note 55. 

83. N.Y.—Carpenter v. State. 77 N. 
Y.S.2d 834, 273 AppJDlv. 989. ap¬ 
peal denied 79 N.Y.S.2d 864, 273 
App.Dlv. 1041. appeal dismissed 82 
NJB.2d 32. 298 N.Y. 638—Baxter 
▼. State, 72 N.Y.S.2d 337, 189 Mlsc. 
525. affirmed 77 N.Y.S.2d 796, 273 
App.Dlv. 839, reargwnent and ap¬ 
peal denied 78 N.Y.S.2d 558. 273 
App.Dlv. 942. 

Bemedial stainta savlngr cTalma 

(1) Remedial statutes conferring 
jurisdiction over claims If filed with¬ 
in a certain time after such statutes 
take effect, notwithstanding the re¬ 
quired notice of intention shall not 
have been filed, apply to <daims ex¬ 
isting but not filed, and not to claims 
already filed.—Cooper-Snell Co. v. 
State. 178 N.Y.S. 272, 109 Mlsc. 96. re¬ 
versed on other grounds 184 N.Y.S. 
149, 193 App.Dlv. 192. reversed on 
other grounds 129 N.E. 893, 230 N.Y. 
249—59 C.J. p 290 note 64. 

(2) Thus, claims previously filed 
before passage of the act cannot be 
regarded as compliance with the con¬ 
ditions thereof,—Cooper-Snell Co. v. 
State, 129 N.K 893, 280 N.Y. 249—59 
C.J. p 290 note 65. 

(3) Where amendment to Court of 
Claims Act contained provision allow¬ 
ing claimant whose claim had ac¬ 
crued prior to Jan. 10, 1942, the ef¬ 
fective date of amendment, one year 
within which to file claim or notice 
of intention to file rffl-irw, but amend¬ 
ment effective July 30. 1943, reen¬ 
acted such provision, claims filed 


within one year from effective date 
of second amendment but more than 
a year from effective date of first 
amendment were timely presented.— 
Detroit Club v. States 16 N.W.2d 
136, 309 Mich. 721. 

IhstltiitioiL of suit agralnst state 
agency on same cause of action does 
not toll limitations against claim 
against state where state was not 
party to the earlier action.—^Breen 
V. Statq, 87 N.Y.S.2d 871. 179 Misc. 
42. 

84. N.T.—New York Cent. R. Co. v. 
State. 287 N.Y.S. 850, 247 App.Div. 
421—Burge v. State, 273 N.Y.S. 
127, 242 App.Div. 721—Haney v. 
State, 74 N.Y.S.2d 472, 190 Misc. 
493—^Burrows iPaper Co. v. State, 
22 N.Y.S.2d 47, 174 Mlsc. 850—Ari¬ 
as V. State, 2 N.T.S.2d 167, 166 
Mlsc. 164—^Blauvelt v. State, 289 
N.Y.S. 954, 160 Misc. 319, affirmed 
296 N.Y.S. 468, 250 App.Dlv. 834— 
Nolan V. State, 44 N.Y.S.2d 328. 

Statute of llmltatioiui 

(1) The section of Court of Claims 
Act fixing times for filing of claims 
against state is a statute of limita¬ 
tions.—^Baxter v. State, 72 N.Y.S.2d 
837, 189 Misc. 525, affirmed 77 N.Y.S. 
2d 796, 273 App.Div. 839, reargument 
and appeal denied 78 N.Y.S.2d 558, 
273 App.Dlv. 942. 

(2) However, the requirement that 
notice of a claim against the state 
for injuries be filed within ninety 
days from date injuries were received 
is not a statute of limitation.—^Tedes- 
co V. State, 16 N.Y.S.2d 569, 172 Mlsc. 
851. 

Tort claims 

N.Y.—New York Cent R. Co. v. State, 
287 N.Y.S. 850, 247 App.Div. 421— 
Huey V. State, 11 N.Y.S.2d 195, 170 
Mlsc. 677. 

Wrongful death olaims 
N.Y.—Burge v. State, 278 N.T.a 127, 
242 App.Div, 721. 

Claim based on defect la highway 
N.Y.—Peron v. State. 48 N.Y.S.2d 677, 
267 App.Dlv. 1012, appeal denied 
50 N.Y.S.2d 465, 268 App.Div. 835— 
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Ellloran v. State, 278 N.Y.S. 669, 
155 Mlsa 26—Ortalano v. State, 268' 
N.Y.S. 366, 150 Misc. 144. 
Negligence in maintenance of high* 
way 

N.Y.—Monahan ▼. State, 41 N.Y.S.ld’ 
642. 

Claim for breach of contract 
N.Y.—New York Cent. R. Co. v. State, 
273 N.Y.S. 891, 162 Mlsc. 480, re¬ 
versed on other grounds 287 N.Y.S.. 
850, 247 APP.D1V. 421. 

Flooding and leakage olaims 
N.Y.—Toates v. State, 75 N.Y.S.2d* 
414, 190 Mlsc. 955. 

Statute allowing barred claim 

Special act authorizing court of 
claims to consider claim, notwith¬ 
standing claim was not filed within 
six months after its accrual, in ab¬ 
sence of any provision relating to- 
tlme of filing claim, merely forgave 
lapse of time before special act be¬ 
came law and required filing within 
six months after it became effective. 
—Wheeler v. State, 49 N.Y.S.2d 939. 

85. N.Y.—^Harvey Chalmers & Son 
V. State. 68 N.Y.S.2d 827, 271 App. 
Div. 699. affirmed 77 N.E.2d 8, 29T 
N.Y. 690—Chergotls v. State, 19 
N.Y.S.2d 626, 259 App.Div. 369— 
Oarrette v. State, 94 N.Y.S.2d 628, 
197 Mlsc. 842—^Fitzgerald Bros. 
Const Co. V. State. 69 N.Y.S.2d 
672, 188 Mlsc. 940—^Benson v. State, 
52 N.Y.S.2d 36. 183 Misc. 972— 
McMahon v. State, 19 N.Y.S.2d 639, 
173 Mlsc. 1004, aflElrmed 26 N.Y.S. 
2d 489, 261 App.Dlv. 879—^Petronis 
V. State, 10 N.Y.S.2d 51, 170 Misc. 
223. 

The state Is entitled to prompt no¬ 
tice of its alleged actionable negli¬ 
gence and surrounding circumstances 
by one filing claim against it for re¬ 
sulting injuries and seeking permis¬ 
sion to file claim for medical expens¬ 
es, so that matter may be investigat¬ 
ed and liability of state determined. 
—Olender v. State, 87 N.Y.S.2d 678, 
194 Misc. 583. 

86. N.Y.—Benson v. State, 52 N.Y.S. 
2d 36. 183 Misc. 972. 
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no short period and no requirement of a notice of 
intention to file a claim, but such claims must be 
filed within the longer statutory period.*? Com¬ 
pliance with such statute is jurisdictional,** is a 
condition precedent to the maintenance of an action 
against the state,** and cannot be waived.** Where 
the statute is not complied with the claim is barred*^ 
and must be dismissed.** The requirements of the 
statute may not be evaded by an amendment of a 
claim already filed,** or by the addition or sub¬ 


§ 207(2) 

stitution of parties whose time to file claims has 
expired. *4 

A statute limiting the time within which to file 
claims against the state should be strictly con¬ 
strued,** but it should also receive a reasonable con¬ 
struction** and not one which will defeat the ends 
of justice,*^ and it has been held that substantial 
compliance with the statute is sufficient.** The 
claim or notice of intention to file a claim must be 
presented to, or served on, the officer or board des- 


8TATE8 


g7. N.T.—Oswego & S. R. Co. v. 

State, 178 N.T.S. 609, 186 App.Div. 

384, affirmed 124 N.E. 8, 226 N. 

T. 361—Hurley v. State, 106 N.T.S. 

2d 349, 199 Mlsc. 843. 

Claim far appropriation of real prop¬ 
erty 

(1) The text rule applies to claims 
for the appropriation of real prop¬ 
erty.—^Long Island R. Co. v. State, 
67 N.Y.S.2d 163. 185 Miac. 646. 

(2) A claim by an owner of land 
abutting on a highway for the de¬ 
struction of his rights therein by the 
state's appropriation of part of the 
highways in constructing a canal is 
an appropriation claim.—^Derrick v. 
State. 191 N.T.S. 602, 117 Mlsc; 773. 

(3) A claim for destruction of wa¬ 
ter power rights is also an appropri¬ 
ation claim.—^American Woolen Co. v. 
State, 187 N.T.S. 841, 196 AppJDiv. 
698. 

(4) A claim for damages for tem¬ 
porary diversion of waters is not an 
appropriation claim.—^Frisbee & 
Stansfield KhitUng Co. v. State, 179 
N.T.S. 294, 189 App.Div. 341—69 C.J. 
p 291 note 79. 

(5) A claim with which appropria¬ 
tion is merely incidental or remotely 
concerned is not an appropriation 
claim.—^Bastian v. State, 175 N.T.S. 
564, 104 Misc. 287—59 C.J. p 291 note 
80. 

(6) Causes of action to recover 
damages for loss of easements of 
light, air, and access over street ad¬ 
jacent to plaintiffs* properties be¬ 
cause of railroad grade crossing elim¬ 
ination were for "damage to property 
not acquired" within statute requir¬ 
ing that claim for such damage be 
filed with court of claims within six 
months after final approval of elim¬ 
ination work by transit commission, 
so that two years statute of limita¬ 
tions, governing claims for appro¬ 
priation of lands, or easements there¬ 
in to eliminate such crossings, was 
Inapplicable.—Welz & Zerweck v. 
State, 20 N.T.S.2d 849, 174 Misc. 198. 

88. N.T.—^Federal Land Bank of 

Springfield v. State, 8 N.T.S.2d 701, 

255 App.Div. 936, 937—^Bleeck v. 

State, 52 N.T.S.2d 894, 184 Misc. 

138—Slocum v. State, 29 N.T.S.2d 

993, 177 Misc. 114—^Burrows Paper 


[ Co. V. State, 22 N.T.S.2d 47, 174 
I Misc. 850—^Huey v. State, 11 N.T. 
S.2d 195. 170 Misc. 677—Taylor v. 
State, 58 N.T.S.2d 83, appeal dis¬ 
missed 65 N.T.S.2d 487—Munzer 
V. State. 41 N.T.S.2d 98—Inkawhich 
v. State, 22 N.T.S.2d 761. 

59 C.J. p 290 notes 61, 62. 

89. N.T.—Lee v. State, 64 N.T.S.2d 

417, 187 Misc. 268—Undritz v. 

State. 89 N.T.S.2d 276. 179 Misc. 
467—Slocum v. State, 29 N.T.S.2d 
993, 177 Misc. 114. 

A notioe of intention, to file a claim 
is not a condition precedent to an 
action against the state where the 
claim is filed within the shorter pe¬ 
riod fixed by the statute.—^Benson 
V. State. 52 N.T.S.2d 86, 183 Misc. 972. 

90. N.T.—^Harvey Chalmers & Son v. 
State. 65 N.T.S.2d 371. 187 Misc. 
880—Taylor v. State, 58 N.T.S.2d 
88, appeal dismissed 65 N.T.S.2d 
487—Wheeler v. State. 49 N.T.S.2d 
939—^Inkawhich v. State, 22 N.T.S. 
2d 761. 

91. N.T.—McCann v. State, 26 N.T. 
S.2d 565, 176 Misc. 63—^Tedesco v. 
State. 16 N.T.S.2d 669, 172 Misc. 
851—Baronness v. State, 274 N.T.S. 
622, 163 Misc. 212—Denby v. State, 
262 N.T.S. 833, 146 Misc. 420. 

Appeal to legislature 

The only remedy is by appeal to 
the legislature.—^Bleeck v. State, 52 
N.T.S.2d 894, 184 Misc. 138. 

Xegislature can confer power on 
court to consider barred claim on 
merits.—Undritz v. State, 89 N.T.S. 
2d 275, 179 Misc. 467. 

92. N.T.—Williamson & Adams v. 
State, 18 N.T.S.2d 10, 269 App.Div. 
758—Federal Deposit Ins. Corp. v. 
State, 62 N.T.S.2d 316, 186 Misc. 
704—^Bleeck v. State, 62 N.T.S.2d 
894, 184 Misc. 138—^Nolan v. State, 
44 N.T.S.2d 328—^Munzer v. State, 
41 N.T.S.2d 98. 

69 C.J. p 290 note 63. 

Relief from default 

(1) Claims against state which 
were not filed within time provided 
by statute were not required to be 
dismissed before claimants would be 
entitled to file claims under statute 
authorizing court to permit filing of 
claims within two-year period in its 
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discretion, where attorney general 
has been apprised of contents of 
claims and nothing could be gained 
by dismissing claims originally filed, 
and filing of copies thereof as new 
claims.—Castellan! v. State, 292 N.T. 
S. 864, 161 Misc. 677. 

(2) Relief from default generally 
see infra subdivision b of this sec¬ 
tion. 

93. N.T.—Slocum v. State, 29 N.T.S. 
2d 993, 177 Misc. 114—^Burrows Pa¬ 
per Co. V. State. 22 N.T.S.2d 47, 
174 Misc. 850. 

94. N.T.—MacFarland v. State, 29 N. 
T.S.2d 996, 177 Misc. 117—Slocum 
V. State, 29 N.T.S.2d 993, 177 Misc. 
114. 

95. N.T.—Bleeck v. State, 52 N.T.S. 
2d 894, 184 Misc. 138. 

96. N.T.—Harvey Chalmers & Son v. 
State, 68 N.T.S.2d 827. 271 App.Div. 
699, affirmed 77 N.B.2d 8. 297 N.T. 
690. 

Uberal oonstruotloa 

Statutory provisions conditioning' 
the right to maintain action against 
state should be liberally construed in 
favor of claimant who is attempt¬ 
ing to establish compliance with their- 
terms.—^BLarvey Chalmers & Son v. 
State, supra. 

97. N.T.—Harvey Chalmers & Son v. 
State, supra. 

98. N.T.—^Harvey Chalmers & Son 
V. State, supra—Olender v. State, 

87 N.T.S.2d 678. 194 Misc. 583- 

Petronis v. State, 10 N.T.S.2d 51, 
170 Misc. 223—^Michael v. State, 84 
N.T.S.2d 663. 

TwritiHwg notice on. last day held 
sufficient compliance with statute.— 
Garrette v. State, 94 N.T.S.2d ,628, 
197 Misc. 842. 

Label 

Whether a document Is labeled as 
a claim, or is labeled as a notice of' 
intention, the sufficiency of docu¬ 
ment filed is to be tested by the pro¬ 
visions and purpose of statute re¬ 
quiring a filing of claim against the 
state.—Michael v. State, 84 N.T.S.2d' 
553. 

Piling held timely 

N.T.—Converse v. State, 41 N.T.S.2d- 
245, 181 Misc. 113. 



§ 207(2) 


STATES 


81 C.J.S. 


ig^ated by the statute.®^ Permission of the court 
need not be obtained to file a claim within the stat¬ 
utory time.i 

Accrual of claim. Ordinarily, the statutory time 
runs from the time the claim accrues.^ General 
rules apply in determining when a claim accrues,^ 
but it has been held that the term "claim accrued” 
does not have the same meaning as the expression 
"cause of action accrued,” but has the same meaning 
as “damages accrued.”^ Thus, while a cause of 
action for breach of contract accrues when the 
contract is breached,5 it has been held that the 
claim for such breach does not accrue so as to start 


the statute running until the damage is ascertaina¬ 
ble,® since, until such time, claimant cannot main¬ 
tain his action.7 a claim for crop damage does not 
accrue until the end of the crop season,® and a 
claim for damage to a quarry does not accrue until 
the end of the quarry season.® Similarly, a claim 
for damage due to flooding does not accrue so as 
to start the statute running until the damage is as- 
certainable,!® but it has been held that the statu¬ 
tory time runs from the time the last item of dam¬ 
age ocaiTsM Qaimant is not limited to the re¬ 
covery of such damage as occurred within the stat¬ 
utory time prior to the filing of his claim or no¬ 
tice of intention;!® he is not required to claim his 


99. N.Y.—Vanderbilt v. State. 288 

N.Y.S. 644, 159 MIsc. 586—Denby 

V. State. 262 N.Y.S. 338. 146 Misc. 

420. 

Statute lu foToe at time bl a im ac¬ 
crued and notice was filed govems.— 
Otis V. State, 34 N.Y.S.2d 82. 178 
Misc. 288. 

Attorney general and clerk of court 

(1) Piling the claim or notice of 

intention to file claim with the at¬ 
torney general within the time limit¬ 
ed by the statute was substantial 
compliance with the statute, al¬ 
though the document was not filed 
with the clerk of the court of claims 
until after the statutory time had 
expired.-^—G-arrette v. State, 94 N.Y.S. 
2d 528. 197 Misc. 842—Smith v. 

State. 266 KY.S. 198, 148 Misc. 524, 
reversed on other grounds 269 N.Y.S. 
989. 241 App.Div. 656, afilrmed 277 
N.Y.S. 936, 243 App.Div. 682—Dia¬ 
mond v. State, 264 N.Y.S. 673, 147 
Misa 706. 

(2) On the other hand, it was held 
that filing with the clerk of the court 
of claims but not with the attorney 
general was insufficient.—Otis v. 
State. 34 N.Y.S.2d 82, 178 Misc. 288. 

(3) The delivery to attorney gen¬ 
eral by clerk of court of claims of 
copies of claim against state sent by 
claimant to clerk constituted a suf¬ 
ficient compliance with statuto-ry re¬ 
quirement that a copy of claim 
should be served on attorney gener¬ 
al.—Glllmeister v. State, 10 N.Y.S. 
2d 206, 170 Misc. 226—Petronls v. 
State. 10 N.Y.S.2d 51, 170 Misc. 223. 

<4) Where notice of intention to 
file claim against the state was filed 
with the department of law but not 
in the office of the clerk of the court 
of claims, and thereafter claim and 
copies thereof were filed with the 
clerk of the court of claims but no 
copy was filed with the department 
of law and there was attached to the 
claim a copy of notice of intention, 
the filing was defective under court 
of claims rule.—Nall v. State, 33 
N.Y.S.2d 1006. 


1. N.Y.—Nastasi v. State. 55 N.Y.S. 
2d 803, 185 Misc. 91. 

2. N.Y.—Edlux Const. Corp. v. 
State, 300 N.Y.S. 509. 262 App.Div. 
373, affirmed 14 N.E.2d 197, 277 
N.Y. 635—Tomasettl Const. Co. v. 
State, 59 N.Y.S.2d 868. 186 Misc. 
790. 

Contract provUdons as to payment 
Contractor*s claim, if any, did not 
mature until contractual provisions 
as to pasnnent had been complied 
with and the time provisions of 
Court of Claims Act did not com¬ 
mence to run until there had been 
such compliance therewith.—^Toma- 
settl Const. Co. v. State, supra. 

3. N.Y.—Lopez V. State, 26 N.Y.S.2d 
859, 176 Misc. IL 

4. N.Y.—Pdlux Const. Corp. v. 

State, 300 N.Y.S. 609, 252 App.Div. 
373, affirmed 14 N.E.2d 197, 277 
N.Y. 635—Moltion v. State, 84 N.Y. 
S.2d 521, 193 Misc. 850, appeal dis¬ 
missed 94 N.Y.S. 2d 838, affirmed 97 
N.Y.S.2d 921, 277 App.Div. 836, af¬ 
firmed 96 N.B.2d 765, 302 N.Y. 177 
—^Megerell v. State, 46 N.Y.S. 2d 
685. 

5. N.Y.—Edluz Const. Corp. v. 

State, 300 N.Y.S. 509, 252 App.Div. 
373, affirmed 14 N.E.2d 197, 277 
N.Y. 636—Michael v. State, 63 N.Y. 
S.2d 517, 187 Misc. 342. 

6. N.Y.—Edlux Const. Corp. v. 
State, 300 N.Y.S. 609, 262 App.Div. 
373, affirmed 14 N.E.2d 197, 277 
N.Y. 636—^Harvey v. State, 102 N. 
Y.S.2d 167, 200 Misc. 233, affirmed 
108 N.Y.S.2d 627, 279 App.Div. 708, 
motion denied 103 N.E.2d 548, 303 
N.Y. 768, affirmed 106 N.E.2d 60, 
303 N.Y. 976—Michael v. State, 63 
N.Y.S.2d 617, 187 Misc. 342—Toma- 
setti Const Co. v. State, 69 N.Y.S. 
2d 863, 186 Misc. 790. 

BZnowledge of final estimate 
Although cause of action against 
state for breach of contract to con¬ 
struct highway accrued when con¬ 
tract was allegedly breached, the 
damages did not accrue and the stat¬ 
ute of limitations for filing claim 

1278 


against state did not begin to run 
until contractor had knowledge, or 
was chargeable with knowledge, of 
state's final estimate as to amount 
due contractor under the co'ntract 
and the excess cost for completing 
the work which state proposed to set 
off against amount due under the 
contract.—^Mtehael v. State, 79 N.Y.S. 
2d 107, 192 Misc. 464, modified on 
other grounds 80 N.Y.S.2d 79, 192 
Misc. 464, affirmed 93 N.Y.S.2d 234, 
276 APP.D1V. 806—Michael v. State, 
63 N.Y.S.2d 517, 187 Misc. 342. 
Issnaace of final oertifieata 

Filing of contractor's notice of in¬ 
tention to file claim against state 
within six months after issuance of 
final certificate was timely.—T, Y. 
Leonard, Inc., v. State, 268 N.Y.S. 
509, 147 Misc. 229. 

7. N.Y.—Michael v. State, 68 N.Y.S. 
2d 517, 187 Misc. 342. 

Audit 

Although cause of action came in¬ 
to being when contract was breached 
there was no court in which action 
could have been maintained on claim 
until audit, and claim had not "ac¬ 
crued," and statute of limitations 
did not begin to run, until audit and 
rejection.—^Edlux Const Corp. v. 
State, 300 N.Y.S. 609, 262 App.Div. 
373, afllrmed 14 N.E.2d 197, 277 N.Y. 
635. 

8. N.Y.—Di Laura v. State, 9 N.Y.S. 
2d 272, 169 Misc. 912. 

9. N.Y.—Dl Laura v. State, supra. 

10. N.Y.—Taylor v. State, 96 N.E. 
2d 765, 302 N.Y. 177—Moltion v. 
State, 84 N.Y.S.2d 621, 193 Misc. 
850, appeal dismissed 94 N.Y.S.2d 
838, affirmed 97 N.Y.S.2d 921. 277 
App.Div. 835, affirmed 96 N.E.2d 
766, 302 N.Y. 177—Inkawhlch v. 
State, 22 N.Y.S.2d 761. 

11. N.Y.—Consigllo v. State, 286 N. 
Y.S. 32, 247 App.Div. 832. 

12. N.Y.—Di Laura v. State, 9 N.Y. 
S.2d 272, 169 Misc. 912—Nightin¬ 
gale V. State, 46 N.Y.S.2d 525, af¬ 
firmed 54 N.Y.S.2d 925, 269 App. 
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damage piecemeal as it becomes ascertainable, but 
may wait until all his damage is ascertainable.i3 

A claim for property removed from premises 
leased to the state has been held to accrue when 
the premises are surrendered rather than at the 
time the property was removed.i^ A claim for ap¬ 
propriation of land has been held to accrue when 
notice of appropriation is served, rather than when 
proof of service is filed.^s Although an appropria¬ 
tion may be complete when the map and descrip¬ 
tion of the property are duly filed, it has been held 
that the claim for the appropriated property does 
not accrue for limitation purposes until notice is 
given claimant.!® The closing of a street has 
been held to be sufficient notice to abutting land- 
owners of the appropriation of their easements of 
light, air, and access over the street to start the 
running of the statute.!^ A claim for loss of ac¬ 
cess and change of grade has been held to accrue 
when the physical change is made.!® A claim for 
the refund of taxes illegally assessed accrues when 
the taxes are paid, and not when the tax is subse¬ 
quently adjudicated as invalid,!® and the accrual of 


the claim is not deferred until a refund is demanded 
and refused.®® In the case of a claim for death, 
the time for filing is computed from the appoint¬ 
ment of the executor or administrator,®! and it 
has been held that a notice of intention filed be¬ 
fore the appointment of an executor or adminis¬ 
trator is without effect.®® The statutory time does 
not begin to run against a claim for false impris¬ 
onment until the claimant’s release,®® but it has been 
held that claims for false arrest, assault and bat¬ 
tery, and false imprisonment accrue when the 
acts complained of occur, and that the statute runs 
from that time.®^ 

Legal disability. The statute limiting the time 
to file a claim does not run while claimant is un¬ 
der a legal disability,®® and, where the disability is 
removed, the time fixed by the statute is computed 
from the time the disability is removed.®® A short 
time limitation and a provision as to the filing of 
a notice of intention to file a claim do not apply 
to one under a legal disability when the claim ac¬ 
crued,®7 but do apply where the claim is prosecuted 


Div. 726, and Kace v. State, 54 N.T. j 
S.2d 925, 269 App.Div. 725. 

13. N.Y.—Moltlon v. State, 84 N.T. 
S.2d 621, 193 Mlsc. 860, appeal dis¬ 
missed 94 N.Y.S.2d 838, affirmed 
97 N.Y.S.2d 921, 277 App.Div. 835, 
affirmed 96 N.E.2d 766, 802 N.T. 
177. 

14. N.T.—^Megerell v. State, 46 N.T. 
S.2d 685. 

16. N.T.—^Bleeck v. State, 62 N.T.S. 
2d 894, 184 Misc. 138. 

16. N.T.—^Bentz v. State, 104 N.T. 

S. 2d 785, 200 Misa 107. 

17. N.T.—Welz & Zerweck v. State, 
20 N.T.S.2d 349, 174 Misc. 198. 

18. N.T.—Welz & Zerweck v. State, 
supra. 

19. N.T.—Guaranty Trust Co. of N. 

T. V. State, 86 N.B.2d 764, 299 N.T. 
296—Roffars Peet Co. v. State, 69 
N.Y.S.2d 667, 186 Misc. 364. 

20. N.T.—Guaranty Trust Co. of 
N. Y. V. State, 86 N.B.2d 764, 299 
N.T. 296, reargument denied 88 
N.E.2d 726, 300 N.T. 498. 

81. N.Y.—Miller v. State, 265 N.T.S. 
456, 148 Misc. 184. 

22. N.T.—Blauvelt v. State, 289 N. 
Y.S. 954, 160 Misc. 819, affirmed 
296 N.T.S. 468, 260 App.Div. 834. 

23. N.T.—^Tierney v. State, 42 N.T. 
S.2d 877, 266 App.Div. 434, affirmed 
54 N.B.2d 207, 292 N.T. 623—Bass 
V. State, 92 N.T.S.2d 42, 186 Misc. 
177—Warner v. State, 68 N.T.S.2d 
60, 189 Misc. 61, reversed on other 
grounds 71 N.T.S.2d 669, 272 App. 
Div. 954, motion denied 70 N.T.S. 


2d 581, reversed on other grounds 
79 N.E.2d 469, 297 N.T. 395. 

24. N.Y.—Baxter v. State, 72 N.T.S. 
2d 337, 189 Misc. 626, affirmed 77 
N.T.S.2d 796, 278 App.Div. 839, re¬ 
argument and appeal denied 78 
N.Y.S.2d 668, 273 App.Div. 942. 

25. N.T.—Lipschultz v. State, 78 
N.T.S.2d 731, 192 Misc. 70—Dee v. 
State, 64 N.T.S.2d 417, 187 Misc. 
268. 

26. N.T.—Cawthorne v. State, 105 
N.Y.S.2d 706, 199 Misc. 1078—Lip¬ 
schultz V. State, 78 N.T.S.2d 731, 
192 Misc. 70—Lee v. State, 64 N. 
Y.S.2d 417, 187 Misc. 268—Nastasi 
v. State, 65 N.T.S.2d 803, 185 Misc. 
91—^Federman v. State, 19 N.T.S. 
2d 325, 173 Misc. 830. 

Where disability is not removed, 
this provision has no application.— 
Liftchild V. State, 41 N.Y.S.2d 8, 180 
Misc. 292. 

27. N.T.—Cawthorne v. State, 106 
N.Y.S.2d 705, 199 Misc. 1078—^Lee 
V. State, 64 N.Y.S.2d 417, 187 Misc. 
268. 

Degree of disability 
Under statute no degrees of legal 
disability exist, and intention of 
statute is to hold everything in 
abeyance until the disability is re¬ 
moved.—Nastasi v. State, 65 N.T.S. 
2d 803, 185 Misc. 91—Weber v. State, 
43 N.T.S.2d 645, 181 Misc. 44, af¬ 
firmed 46 N.Y.S.2d 884, 267 App.Div. 
326. 

CommitmeiLt as mental defective 
Commitment as an indigent men¬ 
tal defective by justice of supreme 
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court was a judicial determination 
of claimant’s defectiveness placing 
claimant under a legal disability.— 
Lee V. State, 64 N.Y.S.2d 417, 187 
Misc. 268. 

Infants 

(1) Nineteen-year old person is 
under legal disability and need not 
file intention to file claim.—Weber v. 
State, 45 N.Y.S.2d 834, 267 App.Div. 
326. 

(2) Infant over fourteen years old 
was held subject to statute requir¬ 
ing filing notice of intention to file 
claim.—^Arias v. State, 2 N.T.S.2d 
167, 166 Misc. 16*4. 

(3) Immature Infancy may as a 
matter of law constitute a condition 
of physical and mental inability, ex¬ 
cusing compliance with the require¬ 
ment that claims against the state 
be filed within the period specified 
in court of claims act; but, where 
an infant is eighteen years of age, 
he will be held to letter of require¬ 
ment unless good excuse is shown. 
—^Tedesco v. State, 16 N.T.S.2d 669, 
172 Misc. 851. 

(4) Parents* failure to serve no¬ 
tice of intention to file claim against 
state or to file claim within statu¬ 
tory period for injuries to their in¬ 
fant son should not result in for¬ 
feiture of his right to file claim.— 
Arias v. State, 2 N.T.S.2d 167, 166 
Misc. 164. 

Prisoner 

(1) The text rule applies to one 
serving a prison sentence.—^Lip¬ 
schultz V. State, 78 N.T.S. 2d 731, 
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b. Belief from Default 

Under some statutes an application for permission to 
file a claim against the state after the statutory time 
for filing a claim or a notice of intention to file a claim 
lias expired is addressed to the discretion of the court. 

Under some statutes an application for permis¬ 


sion to file a claim against the state after the stat¬ 
utory time for filing a claim or a notice of inten¬ 
tion to file a claim has expired is addressed to the 
discretion of the court^® In order to be entitled to 
such relief, claimant must show a reasonable ex¬ 
cuse for his failure timely to file his claim or a no¬ 
tice of intention to file a claim, 30 that the state had 


192 Misc. 70—Nastasl v. State, 65 
N.Y.S.2d 803, 185 Misc. 91. 

(2) Filing: of notice of Intention to 
file claim against state by claimant 
while still serving prison sentence 
was valid as not being exercise of a 
“civil right” suspended during period 
of claimant’s legal disability under 
penal law, hence claimant was enti¬ 
tled to leave to file claim against 
state on motion made within two 
Years after his legal disability was 
removed and his capacity to sue re¬ 
stored.—^Federman v. State, 19 N.T. 
^.2d 325, 173 Misc. 830. 

(3) Prior to the amendment of the 
statute, It was held that the failure 
•of inmate of state prison to give 
notice of intention to file claim with¬ 
in sixty days after injury precluded 
recovery from state for injuries sus¬ 
tained, where no excuse for non- 
compliance with statute was shown 
save claimant’s imprisonment.—^Ba- 
ronness v. State, 274 KY.S. 622, 163 
Misc. 212. 

:2& N.Y.—Curtis v. State, 111 N.Y.S. 
2d 821, 201 Misc. 342—Llftchild v. 
State, 41 N.Y.S.2d 8, 180 Misc. 292. 
-29. N.Y.—^Roswal v. State, 109 N.Y. 
S.2d 117, 279 App.Dlv. 815—Scully 
V. State, 91 N.Y,S.2d 715, 275 App. 
Div. 1016—^Travelers Fire Ins. Co. 
V. State, 87 N.Y.S.2d 136, 275 App. 
Div. 737—^Hencken v. State, 91 
N.Y.S.2d 786, 196 Misc. 128— 

Nastasi v. State, 55 N.Y.S.2d 803, 
185 Misc. 91—Benson v. State, 52 
N.Y.S.2d 36, 183 Misc. 972—Wil¬ 
liams V. State, 25 N.Y.S.2d 968, 175 
Misc. 972—^Tedesco v. State, 16 N 
Y.S.2d 569, 172 Misc. 851—Castel¬ 
lan! V. State, 292 N.Y.S. 864, 161 
Misa 677—Purinton v. State, 85 
N.Y.S.2d 64—^Marriott v. State, 5C 
N.Y.S.2d 584—Hunter v. State, 38 
N.Y.S. 2d 76, reversed on other 
grounds 51 N.Y.S.2d 266, 268 App. 
Div. 948, appeal denied 53 N.Y.S. 
2d 952, 268 App.Div. 1073. 

TTnless moving papers are InsulIU 
dent as matter of law, the grant or 
-denial of the application is discre¬ 
tionary.—^Rugg V. State, 102 N.B.2d 
697, 303 N.Y. 361. 

.Jurisdiction. 

A provision of Court of Claims Act 
■ authorizing court of claims to re¬ 
lieve the default in the time of filing 
of a claim did not add to the juris- 
- diction of the court any claims of a 
different character or by a different 
-class of persons than the court al¬ 


ready had before the enactment of 
the provision.—Goldstein v. State, 6 
N.Y.S.2d 916, 168 Misc. 337, reversed 
on other grounds 9 N.Y.S.2d 799, 256 
App.Div. 141. 

Derivative claim 

(1) Where timely notice of a claim 
for injury to an infant was given, 
permission for the late filing of the 
parent’s claim for mediccd expenses 
was granted.—Olender v. State, 87 
N.Y.S.2d 678, 194 Misc. 583. 

(2) Although cause of action of 
husband to recover loss of services 
and medical expenses for wife’s in¬ 
juries was derivative to extent that 
if wife could not recover from state, 
he could not recover either, excuse 
of wife to file claim against state 
within statutory period would not 
inure to benefit of husband.—^Henc- 
ken V. State, 91 N.Y.S.2d 786, 196 
Misc. 128. 

Imposition of condltLons 
N.Y.—Benson v. State, 52 N.Y.S.2d 
36, 183 Misc. 972. 

Discretion held not abused 
N.Y.—^Roswal v. State, 109 N.Y.S.2d 
117, 279 App.Div. 815—Thompson 
V. State, 14 N.Y.S.2d 717, 258 App. 
Div. 768. 

30. N.Y.—Robison v. State, 32 N.Y. 
S.2d 388, 263 App.Div. 240—Cher- 
gotis V. State, 19 N.Y.S.2d 626, 269 
App.Div. 369—Schroeder v. State, 
297 N.Y.S. 632, 252 App.Div. 16, 
affirmed 12 N.B.2d 609, 276 N.Y. 
627—Good V. State, 100 N.Y.S.2d 
866, 198 Misc. 786—Hencken v. 

State, 91 N.Y.S.2d 786, 196 Misc. 
128—Monahan v. State, 72 N.Y.S.2d 
22. 189 Misc. 533—^Zurich General 
Aca & Liability Ins. Co. v. State, 
87 N.Y.S.2d 968, 179 Misc. 162— 
Williams v. State, 25 N.Y.S.2d 968, 
175 Misc. 972—^McMahon v. State, 
19 N.Y,S.2d 639, 173 Misc. 1004, 
aiflrmed 26 N.Y.S.2d 489, 261 App. 
Div, 879—^Tedesco v. State, 16 N.Y. 
S.2d 569, 172 Misc. 851—^Purinton 
V. State, 85 N.Y.S.2d 54r--Gluck v. 
State, 43 N.Y.S.2d 659—Burchetta 
V. State, 43 N.Y.S.2d 289. 

Period for which excuse most be 
Shown 

Under the statute reauiring filing 
of a claim within ninety days except 
where claimant shows a reasonable 
excuse for failure to file, the only 
excuse contemplated by the statute 
is for failure to act during the nine¬ 
ty-day period, and where claimant 
established that he was incapacitat- 
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ed for more than ninety-day period 
he was not required to offer any 
further proof or excuse for failure 
to file notice of intention.—^Rugg v. 
State. 104 N.Y.S.2d 633, 278 App. 
Div. 216, reversed on other grounds 
102 N.B.2d 697, 303 N.Y. 361; amend¬ 
ed on other grounds 109 N.Y.S. 2d 
359, 279 App.Div. 810. 

Continnous acts 

Failure to file claim against state 
for malicious prosecution by state 
officers and employees within time 
required by Court of Claims Act was 
not excused on theory that acts of 
malicious prosecution were continu¬ 
ous so as to preclude filing of claim 
until such acts ceased.—^Baxter v. 
State. 72 N.Y.S.2d 837, 189 Misc. 
626, affirmed 77 N.Y.S.2d 796, 273 
App.Div. 839, reargument and appeal 
denied 78 N.Y.S.2d 568, 273 App.Div. 
942. 

Mental or physical incapacity 

(1) Mental or physical incapacity 

is a sufficient excuse.—Crofut v. 
State. 107 N.Y.S.2d 947, 279 App.Div. 
681, affirmed 106 N.B.2d 113, 303 N.Y. 
897—Rugg V. State, 104 N.Y.S.2d 633, 
278 App.Div. 216, reversed on other 
grounds 102 N.E.2d 697. 803 N.T. 361; 
amended on other grounds 109 N.Y.S. 
2d 359, 279 App.Div. 810—^Toof v. 
State, 22 N.T.S.2d 394, 260 App.Div. 
830, affirmed 36 N.B.2d 457. 286 N.Y. 
620—Curtis v. State, 111 N.Y.S.2d 
821, 201 Misc. 342—^Lawrence v. 

State, 105 N.Y.S.2d 158, 199 Misc. 936 
—^Hencken v. State, 91 N.T.S.2d 786, 
196 Misc. 128—Schnurr v. State, 90 
N.T.S.2d 769, 196 Misc. 882. 

(2) Where injuries sustained by 
claimant were not such that he was 
incapacitated to extent that he could 
not ascertain his rights within ninety 
days after accident and there was 
filed with motor vehicle bureau a re¬ 
port of accident signed by claimant 
and his attorney within such ninety, 
day period, motion for permission to 
file claim against the state would be 
denied notwithstanding state was not 
prejudiced by delay.—^Koonz v. State, 
90 N.Y.S.2d 292, 195 Misc. 890. 

(8) Fact that husband of claimant 
did not file claim against state with¬ 
in statutory period to recover for 
loss of services and medical expenses 
for Injuries to wife, because pain and 
suffering sustained by his wife un¬ 
settled his mind, did not present a 
reasonable excuse for failure to file 
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actual knowledge of the essential facts constitut¬ 
ing the claim prior to the expiration of the time for 
filing notice of intention,and that the state has 
not been substantially prejudiced by claimant’s de- 

fault.32 


The application for relief must be made by a mo¬ 
tion supported by afiidavits showing that the facts 
required by the rule exist,3S it must be accompa¬ 
nied by the claim which it is proposed to file,^^ and 
it cannot be granted unless the proposed claim states 


timely claim.—^Hencken v. State, 91 
N.T.S.2d 786, 196 Misc. 128. 
Zguoraace of law or facts 

(1) Ignorance of the law is not a 
sufficient excuse.—^DeCicco v. State, 
105 N’.T.S.2d 686. 199 Misc. 1079— 
Guifre v. State, 79 N.Y.S.2d 120, 192 
Misc. 480—Haney v. State, 74 N.Y.S. 
2d 472, 190 Misc. 493—Monahan v. 
State, 72 N.Y.S.2d 22, 189 Misc. 633 
—Kahn v. State, 33 N.Y.(S.2d 969, 178 
Misc. 272—Williams v. State, 26 N. 
Y.S.2d 968, 176 Misc. 972—Burchetta 
V. State, 43 N.Y.S.2d 289. 

(2) Fact that claimant acted as 
his own counsel could not excuse his 
failure to comply with statute.— 
Munzer v. State, 41 H.Y.S.2d 98. 

(3) Fact that nonresident claimant 
was unfamiliar with law applicable 
to filingr of claims against state for 
personal Injuries was no excuse.— 
Haney v. State. 74 N.Y.S.2d 472, 190 
Misc. 493. 

(4) Ignorance of the facts may be 
a sufficient excuse.—Guifre v. State, 
79 N.Y.S.2d 120, 192 Misc. 480. 

(5) Claimant had burden of estab¬ 
lishing that tardiness in filing notice 
of intention was due to lack of in¬ 
formation of the facts rather than 
Ignorance of law, and averment in 
claimant’s affidavits that claimant 
*’was not aware that a claim could 
be filed, until a later date,” was in¬ 
sufficient to sustain claimant’s bur¬ 
den.—Guifre v. State, supra. 

(6) A man paying state for sup¬ 
port of incompetent woman before 
entry of decree annulling his mar¬ 
riage to her and attorney who repre¬ 
sented him in annulment action must 
be charged with knowledge that 
claim against state for money paid 
accrued when marriage was dis¬ 
solved, so as to require denial of his 
motion for permission to file claim 
over six months after date of such 
decree.—Williams v. State, 26 N.Y.S. 
2d 968, 175 Misc. 972. 

(7) Denial of motions for permis¬ 
sion to file notices of claims for 
deaths and injury sustained in auto¬ 
mobile accident on state highway 
was error where preliminary investi¬ 
gations by claimants’ attorneys 
failed to reveal that claimants’ bene¬ 
ficiaries included eleven small chil¬ 
dren, and motions were made some 
seven weeks after learning of state’s 
alleged liability.—^Hunter v. State, 61 
N.Y.S.2d 266, 268 App.Div. 948, appeal 
denied 63 N.Y.S.2d 962, 268 App.Diy. 
1073. 

XhadvertexLoe or mistake 

(1) Reasonable mistake as to law 
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has been held a sufficient excuse.— 
Castellanl v. State, 292 N.Y.S. 864, 
161 Misc. 677. 

(2) Where one moves for permis¬ 
sion to file claim against state after 
expiration of time prescribed by stat¬ 
ute, mistake from which relief is 
sought must not have been result of 
carelessness in particular case in¬ 
compatible -with conduct of an ordi¬ 
narily prudent person.—^Purinton v. 
State. 85 N.Y.S.2d 638, 193 Misc. 938. 

(3) Where only excuse presented 
by landlords who failed timely to file 
claim against state waa that they re¬ 
lied on alleged statement of tenant 
as to date crew of state highway de¬ 
partment cut down tree on their 
property but slight investigation 
would have revealed correct date, 
permission to file belated claim would 
not be granted.—^E^irinton v. State, 
supra. 

(4) Inadvertent failure of claim 
agent for Insurance company to for¬ 
ward the file of investigation con¬ 
ducted under his direction to the at¬ 
torneys for Insurance company pre¬ 
sented no excuse for failure of com¬ 
pany to file claim against state with¬ 
in two years after the accrual of 
claim.—Travelers Fire Ins. Co. v. 
State. 87 N.Y.S.2d 136, 276 App.Dlv. 
737. 

(5) Application for permission to 
file a claim against the state would 
be granted when moving affidavits 
disclosed a mistake of fact on part of 
claimant’s attorney as to whether a 
city or the state constructed and 
maintained the highway at the scene 
of the accident.—^Famham v. State, 
90 N.Y.S.2d 166, 195 Misc. 380. 

(6) An employee of state was en¬ 
titled to be allowed to file claim for 
overtime pay more than six months 
after accrual under statute, under 
circumstances showing that employee 
was misled into believing that some 
adjustment would be made within de¬ 
partment.—^McMahon v. State, 19 N. 
Y.S.2d 639, 173 Misc. 1004, affirmed 
26 N.Y.S.2d 489, 261 App.Div. 879. 

(7) Where failure to file was due 
to carelessness of claimant’s attor¬ 
ney, and state was not prejudiced by 
delay and had actual knowledge of 
conditions in connection with acci¬ 
dent, such claimant would be per¬ 
mitted to file and serve the proposed 
claim.^—Conti v. State, 99 N.Y.S.2d 
620. 277 APP.Div. 966. 

Beaeonable excuse held shown 
N.Y.—^Arias v. State, 2 N.Y.S.2d 167, 

166 Misc. 164. 
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' Reasoxiable excuse held not shown 
N.Y.—Chergotis v. State, 19 N.Y.S.2d 
626, 259 App.Div. 369—Schroeder 
V. State, 297 N.Y.S. 632, 252 App. 
Div. 16, affirmed 12 N.E.2d 609, 276 
N.Y. 627—Gluck v. State, 43 N.Y. 
S.2d 659. 

31. N.Y.—Robison v. State, 32 N.Y. 
S.2d 388, 263 App.Div. 240—Cher¬ 
gotis V. State, 19 N.Y.S.2d 626, 259 
App.Div. 369—Schroeder v. State, 
297 N.Y.S. 632, 252 App.Div. 16, 
affirmed 12 N.K.2d 609, 276 N.Y. 
627—Monahan v. State, 72 N.Y.S. 
2d 22, 189 Misc. 663—Kahn v. State, 
33 N.Y.S.2d 969, 178 Misc. 272— 
Burchetta v. State, 43 N.Y.S.2d 289. 

Claims by otiiers 

Knowledge of state may be estab¬ 
lished by the fact that the claims of 
others based on the same occur¬ 
rence were timely filed.—Guifre v. 
State, 79 N.Y.S.2d 120, 192 Misc. 480. 

The filing of a report of automobile 
accident with motor v^iiole bureau 
of state did not thereby give state 
actual notice of its occurrence.— 
Chergotis v. State, 19 N.Y.S.2d 626, 
269 App.Div. 369—^Burchetta v. State, 
43 N.Y.S.2d 289. 

State held to have knowledge 
N.Y.—^McMahon v. State, 19 N.Y.S.2d 
639, 173 Misc. 1004, afilrmed 26 N. 
Y.S.2d 489, 261 App.Div. 879. 

32. N.Y.—Robison v. State, 32 N.Y. 
8.2d 388, 263 App.Div. 240—Cher¬ 
gotis V. State, 19 N.Y.S.2d 626, 269 
App.Div. 369—Schroeder v. State, 
297 N.Y.S. 632, 252 App.Div. 16, 
affirmed 12 N.E.2d 609, 276 N.Y. 627 
—^Monahan v. State, 72 N.Y.S.2d 
22, 189 Misc. 653—^Burchetta v. 
State, 43 N.Y.S.2d 289. 

State held not prejudiced 
N.Y.—McMahon v. State, 19 N.Y.S.2d 
639, 178 Misc. 1004, affirmed 26 
N.Y.S.2d 489, 261 App.Div. 879. 

33. N.Y.—Schroeder v. State, 297 N. 
Y.S. 632, 252 App.Div. 16, affirmed 
12 N.E.2d 609, 276 N.Y. 627—Lopez 
V. State, 26 N.Y.S.2d 369, 176 Misc. 
11—^McMahon v. State, 19 N.Y.S.2d 
639, 173 Misc. 1004, affirmed 26 N. 
Y.S.2d 489. 261 App.Div. 879. 

Waivor 

Where application was made in 
court and supported by oral testimo¬ 
ny without objection by state, fail¬ 
ure to make application by motion 
supported by affidavits was waived.— 
Schroeder v. State, 297 N.Y.S. 632, 252 
App.Div. 16, ajffirmed 12 N.B.2d 609, 
276 N.Y. 627. 

34. N.Y.—Guifre v. State, 79 N.Y.S. 
2d 120, 192 Misc. 480. 
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a cause of action against the state.^S The facts 
stated in the moving papers are deemed true where 
not denied or contradicted in the opposing afiida- 
vits.3® 

The filing of a claim pursuant to permission 
granted by the court after the statutory period is 
timely where the motion for permission was made 
and was returnable within the statutory period, 
even though the order granting permission for the 
filing of the claim was made after the statutory 
period had expired but the court is without pow¬ 
er to relieve claimant from his default where the 
application for relief is made after the statutory 
time has expired,39 as where the motion, although 
made before the statutory time has run, is return¬ 
able after it has expired,^^ and the jurisdiction of 
the court is not preserved by the filing of the claim 
without permission before the expiration of the 
statutory time within which the court may grant 
relief.^^ 

§ 208(1). -Proceedings in General 

In the absence of a statute providing otherwise, the 


general rules of practice In civil proceedings apply In 
the court of claims. 

In the absence of a statute providing otherwise, 
the general rules of practice in civil proceedings 
apply in the court of claims>2 The rules of the 
court of claims are procedural, not jurisdictional, 
and may be waived.43 A claimant of full age may 
appear in person and where nothing to the con¬ 
trary appears in the pleadings, it will be assumed 
that claimant is of full age.^^ Procedural irregu¬ 
larities which are not objected to will not bar a 
determination on the merits.-*® Recognition of a 
just claim should not be denied because of techni¬ 
cal objections to inapt language in making the 
claim, or because counsel on the trial made proof of 
the wrong measure of damages.^® It has been held 
that the facts contained in an application by a 
prisoner, who, by reason of his imprisonment, is 
legally incompetent to invoke the process of the 
court, may be considered and acted on by the court 
on its own motion.^*^ An action may be prosecuted 
in forma pauperis in accordance with the general 
rules of practice.-*® Where a special statute au- 


AppUoatioii held defective whore pro¬ 
posed claim not verified 
—Guifre v. State, supra. 

35. N.Y.—Siegel v. State, 28 KY.S. 
2d 958, 262 App.Dlv. 388—Skakandy 
V. State. 66 N.Y.S,2d 99, 188 Mlsc. 
214, affirmed 80 N‘.Y.S.2d 849, 274 
App.Dlv. 153, affirmed 84 N.E.2d 
804, 298 N.Y. 886—New York Cent. 
R. Co. V. State, 51 N.Y.S.2d 356, 
183 Mlsc. 816—Toyos v. State, 47 
N'.Y.S.2d 322, 181 Misc. 761—Zurich 
General Acc. & Liability Ins. Co. v. 
State, 37 N.Y.S.2d 968, 179 Misc. 
162 —Williams v. State, 25 N.Y.S. 
2d 968, 175 Mlsc. 972—McMahon v. 
State, 19 N.Y.S.2d 639, 173 Misc. 
1004. affirmed 26 N.Y.S.2d 489, 261 
App.Dlv. 879. 

Proposed Claim held InsaffloieiLt 
N.T.—Glens FaUs Ins. Co. v. State, 
69 N.Y.S.2d 61, 188 Misc. 684—Wil¬ 
liams V. State. 25 N.Y.S.2d 968, 175 
Mlsa 972. 

N.Y.—^Rugg V. State, 104 N.Y.S. 
2d 633, 278 App.Dlv. 216, reversed 
on other grounds 102 N.R.2d 697, 
303 N.Y. 361, amended on other 
grounds 109 N.Y.S.2d 369, 279 App. 
Div. 810—Chergotis v. State, 15 N. 
T.S.2d 94, 172 Misc. 272, affirmed 
19 N-Y.S.2d 626, 269 App.Div. 869 
—Arias V. State, 2 N.Y.S.2d 167, 166 
Misc. 164. 

Knowledge not denied 

In action by motorist against state 
for negligence in maintenance of 
bridge and approach thereto, answer¬ 
ing affidavit of the state claiming 
substantial prejudice by delay of 
claimant in falling to file claim with¬ 


in ninety days of the accident that 
no investigation thereof had been 
made by any official of the depart¬ 
ment of public works was not equiv¬ 
alent to a statement of denial of 
want of knowledge of the facts by 
the state constituting the claim.— 
Rugg V. State, 104 N.Y.S.2d 633, 278 
App.Div. 216, reversed on other 
grounds 102 N.E.2d 697, 303 N.Y. 361, 
amended on other grounds, 109 N.Y.S. 
2d 859, 279 App.Div. 810. 

37. N.Y.—^Panunzio v. State, 27 N. 
Y.S.2d 158, 176 Misc. 290. 

Decisive date h^ return day of mo- 
tlon. 

N*.Y.—^DeCicco v. State, 106 N.Y.S.2d 
586, 199 Misc. 1079. 

38. N.Y.—^Thompson v. State, 14 N. 
Y.S.2d 717, 268 App.Div. 768. 

39. N.Y.—Undritz v. State, 89 N.Y.S. 
2d 276, 179 Misc. 467—Kahn v. 
State, 33 N.Y.S.2d 969, 178 Mlsc. 
272—Lopez v. State, 26 N.Y.S.2d 
369, 176 Mlsc. 11—Gluck v. State, 
43 N.Y.S.2d 659. 

40. N.Y.—Kahn v. State, 83 N.Y.S.2d 
969. 178 Mlsc. 272. 

41. N.Y.—Undritz v. State, 89 N.Y.S. 
2d 276, 179 Misc. 467. 

42. N.Y.—Ehde v. State, 28 N.Y.S.2d 
616, 260 App.Div. 511—Nephew v. 
State, 37 N.Y.S.2d 806, 179 Misc. 
124—Johnson v. State, 56 N.Y.S.2d 
792, appeal denied 58 N.Y.S.2d 104, 
appeal dismissed 64 N.E.2d 279, 295 
N.Y. 568, motion denied 64 N.E.2d 
658, 295 N.Y. 636; appeal dis¬ 
missed 69 N.Y.S.2d 856. 

Examination of state before trial see 
Discovery 5 29. 
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Method of service 

Rule relating to method of serving 
a paper in action applies to procedure 
of court of claims, as well as to su¬ 
preme court; rule authorizing a pub¬ 
lic officer to serve a paper in an ac¬ 
tion on a party or an attorney did not 
require service to be made by an at¬ 
torney or a party, and clerk of court 
of claims was within general permis¬ 
sive authority of the rule.—Stevens 
V. State, 100 N.Y.S.2d 826, 277 App. 
Div. 418, appeals dismissed 101 N.E. 
2d 486, 303 N.Y. 613, appeal denied 
108 N.Y.S.2d 1004, 279 App.Dlv. 695, 
appeal dismissed 104 N.E.2d 860, 303 
N.Y. 801. 

43. N.Y.—Goldstein v. State, 5 N.Y. 
S.2d 916, 168 Misc. 337, reversed 
on other grounds 9 N'.Y.S.2d 799, 
256 App.Div. 141. 

44. N.Y.—Gagliardi v. State, 92 N. 
Y.S.2d 589, 196 Mlsc. 813. 

45. Mich.—^Norton v. Michigan State 
Highway Dept., 24 N.W.2d 132, 816 
Mich. 813. 

46. N.Y.—^American Woolen Co. v. 
State, 187 N.Y.S. 341, 195 App.Div. 
698. 

47. N.Y.—Lipschultz v. States 78 N. 
Y.S.2d 731, 192 Misc. 70. 

48. N.Y.—^Lipschultz v. State, su¬ 
pra—Johnson v. State, 55 N.Y.6.2d 
792, appeal denied 58 N.Y.S.2d 104, 
appeal dismissed 64 N.E.2d 279, 
296 N.Y. 568, motion denied 64 N. 
E.2d 658, 295 N.Y. 636, appeal dis¬ 
missed 69 N.Y.S.2d 356. 

ApplioatloiL denied nndmr olroiim- 
stanoes 

N.Y.—Johnson v. State, supra. 
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thorizes recovery on proof of certain facts, and 
claimant proves them, he is entitled to recover^^ 

Failure diligently to prosecute claim, A claim 
may be dismissed for failure diligently to prosecute 
it.50 A court rule providing for the dismissal of 
a claim which has appeared on the calendar a speci¬ 
fied number of times without being moved for trial 
is permissive.®^ Where claimant is imprisoned aft¬ 
er filing his claim, the claim will not be dismissed 
for failure to prosecute it,®2 but will be held in 
abeyance until his disability is removed or the le¬ 
gal objection to the prosecution of the claim should 
otherwise be obviated®* 

Motion to dismiss, A motion to dismiss the claim 
will be entertained by the court when properly 
made.®^ In accordance with general rules, all facts 
properly pleaded must be deemed true on a mo¬ 
tion to dismiss a claim for failure to state a cause 
of action,®® or on the ground that the claim is not 
within the jurisdiction of the court,®® or on the 
ground that the action was not timely instituted.®^ 
A motion to dismiss a claim on the ground that it 
fails to state a cause of action attacks only defects 
which appear on the face of the claim,®* and affi¬ 
davits cannot be used in support of the motion.®* A 
motion to dismiss on the ground that claimant is 
without capacity to sue must be determined solely 
on the allegations of the claim where the motion is 
not supported by affidavits.®* 


§ 208(2). -Persons Entitled to Sue and 

Parties 

In the absence of special statutory provision, general 
rules as to parties and persons entitied to sue appiy 
in the court of claims. 

In the absence of special statutory provision, gen¬ 
eral rules as to parties and persons entitled to sue 
apply in the court of claims.®^ Nonresidents may 
prosecute claims against the state in the court of 
claims.®* A tenant in common may maintain an 
action for injury to the property; the other ten¬ 
ant in common is not a necessary party.®® A ven¬ 
dee in possession who is the real and equitable own¬ 
er of property has the right to maintain an action 
for injury to the properly even though the title is 
held by the vendor as security.®^ Where the state 
holds over after the expiration of its lease, a les¬ 
see having the right to the possession of the prem¬ 
ises is the proper claimant against the state.®® 
Where the enabling act authorizing proceeding on 
a claim was enacted after claimant’s death, his ex¬ 
ecutor or administrator can enforce it.®® One ju¬ 
dicially declared incompetent cannot prosecute a 
claim against the state.®^ The civil rights which 
are suspended while one is serving a prison sen¬ 
tence includes the right to prosecute a claim in 
the court of claims,®® but an enabling act, recogniz¬ 
ing a prisoner’s claim, has been held to permit him 
to enforce it in the court of claims.®* 

A claim for unlawful autopsy cannot be main¬ 
tained by the executor or administrator of the de- 


APPeal liL fonna panperls 
N.Y.—Ehde v. State. 23 N.T.S.2d 616, 
260 APP.D1V. 511. 

Stenoffraplier’s fee for traascript of 
tesrUsnony 

N.Y.—^Ehde v. State, supra. 

49. N.Y.—Moffat v. State, 189 N.Y. 
S. 360, 116 Mlsc. 8. 

59 C.J. p 293 note 12. 

50. N.Y.—Sperduto v. State, 106 N. 
Y.S.2d 348, 200 Mlsc. 470. 

Ikack of dUlfirent proseontioiL bold not 
shown. 

N.Y.—Betts V. State, 105 N.Y.S.2d 
765, 199 Misc. 1077. 

51. N.Y.—Naotasi v. State, 61 N.Y. 
S.2d 438, 186 Misc. 1051. 

52. N.Y.—Nastasl v. State, supra. 
Zmprisonment is snfflcieiLt excuse 

for failure diligently to prosecute 
claim.—Nastasi v. State, supra. 

53. N.Y.—^Nastasl v. State, supra. 

54. N.Y.—Palmer v. State, 175 N.Y. 
S. 294, 106 Misc. 696. 

59 C.J. p 294 note 24. 

55. Mich.—^Farrell v. State, 27 N.W. 
2d 135, 317 Mich. 676. 

N.Y.—Otis V. State, 27 N.Y.S.2d 527, 


176 Misc. 389—Yillage of Seneca 
Falls V. State, 187 N.Y.S. 409, 115 
Misc. 35—Taylor v. State, 58 N.Y. 
S.2d 33, appeal dismissed 65 N.Y. 
S.2d 437—Midolla v. State, 46 N. 
Y.S.2d 345. 

Couoluslous of law or fact are not 
deemed true.—^Taylor v. State, 68 N. 
Y.S.2d 33, appeal dismissed 65 N.Y.S. 
2d 437. 

56. Mich.—^Farrell v. State, 27 N.W. 
2d 135, 317 Mich. 676. 

N.Y.—^Village of Seneca Falls ▼. 
State. 187 N.Y.S. 409, 115 Misc. 35. 

57. Mich.—Farrell v. State, 27 N.W. 
2d 136, 817 Mich. 676. 

N.Y.—Otis V. State. 27 N.Y.S.2d 627, 
176 Misc. 389. 

58. N.Y.—Taylor v. State, 58 N.Y.S. 
2d 33, appeal dismissed 65 N.Y.S. 
2d 437. 

59. N.Y.—Taylor v. State, supra. 

60- N.Y.—^Hayes v. State, 50 N.Y.S. 
2d 492. 

61. N.Y.—Slocum v. State, 29 N.Y.S. 

2d 993, 177 Misc. 114. 

Deal^ action 

Where recovery in death action is 
limited to pecuniary injury suffered 
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by claimant as result of decedent’s 
death, the fact that county welfare 
commissioner was giving relief to 
claimant at time of decedent’s death, 
without having proceeded against de¬ 
cedent for contribution, does not pre¬ 
vent court of claims from disposing 
of claim against state on its merits. 
—^In re Wales* Estate, 36 N.Y.S.2d 
643, 178 Misc. 936. 

62. N.Y.—Burke v. State. 119 N.Y.S. 
1089, 64 Misc. 558. 

63. N.Y.—Slocum v. State. 29 N.Y. 
S.2d 993. 177 Misc. 114. 

64. N.Y.—Monahan v. State, 72 N.Y. 
S.2d 22, 189 Misc. 533. 

65. N.Y.—Nodine v. State. 79 N.Y.S. 
2d 834, 192 Misc. 572. 

66. N.Y.—Oley v. State, 269 N.Y.S. 
281, 150 Misc. 402, affirmed 279 
N.Y.S. 1019, 244 App.Div. 769, af¬ 
firmed 199 N.E. 669, 269 N.Y. 666. 

67. N.Y.—Liftchild v. State, 41 N. 
Y.S.2d 8, 180 Misc. 292. 

68- N.Y.—Federman v. State, 19 N. 
Y.S.2d 325, 173 Mlsc. 830. 

69. N.Y.—^Russo V. State, 298 N.Y.S 
89, 163 Misc. 547. 
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ceased, but the right to maintain such claim belongs 
to the spouse or next of kin,70 and, where the claim 
is brought by the executor or administrator, the 
spouse or next of kin will be added as parties to 
assert the claim.'^i An assignee of the proceeds of 
a claim will be denied leave to intervene in the 
action on the claim,^^ since, as discussed supra § 
207(1), the court does not have jurisdiction to de¬ 
termine a controversy as to who is entitled to the 
proceeds of its judgment 

The jurisdiction of the court to bring in other 
parties is limited to proceedings in which the state 
consents to be sued.'^s The court is without power 
to join as a party one who has no interest in the 
property involved in the claim and no claim on the 
sum that may be awarded^^ Since, as stated su¬ 
pra § 207(1), the jurisdiction of the court is ordi¬ 
narily limited to claims against the state, the court 
does not have power to add a person as a party 
in order to subject him to liability.^6 Thus, one 
who may be liable if the state is not liable may 
not be brought in as a party,and, where the 
state contends that it is not liable but that a third 
person is, it may not have such person joined as a 
party.77 a motion to bring in parties not neces¬ 
sary to the proceedings will be denied.^8 An appli¬ 


cation to intervene may be denied where the inter¬ 
vener has not been diligent^® 

§ 208(3). -Pleading 

The clafm, which under some statutes serves as the 
complaint in the court of claims, should set forth all 
the essential facts with sufficient definiteness to enable 
the state to investigate the claim. 

The claim, which under some statutes serves as 
the complaint in the court of claims,should set 
forth all the essential facts^l with sufficient defi¬ 
niteness to enable the state to investigate the 
claim.®^ It has been held that jurisdictional facts 
must be alleged in the claim,83 and that a mere 
statement of a conclusion is insufficient.^^ Claim¬ 
ant may set forth as many grounds as he has to 
sustain his claim.®® The sufficiency of a claim is 
to be tested by the provisions and purpose of the 
statute.®® 

Qaims should not be narrowly construed.®*^ A 
document labeled a notice of intention to file a 
claim but containing sufficient allegations to con¬ 
stitute a claim may be treated as a claim in or¬ 
der to prevent the claim from being barred by lim¬ 
itations.®® It has been held that a rule of the court 
requiring claimant to allege the nonassignment of 


7a K.T.—Gk)uld V. state, 42 N.X.S. 
2d 357, 181 Misc. 882. 

71- N.T.—Gould V. State, supra. 

72- N.T.—Thellusson v. State, 26 N. 
T.S-.2d 765, 176 Misc. 301. 

73- N.T.—^Elmore & Hamilton Con¬ 
tracting Co. V. State, 115 N.T.S. 
1071, 62 Misc. 58, affirmed 118 N. 
T.S. 1105, 133 App.Div. 935, appeal 
dismissed 89 N.E. 1099, 196 N.T. 
531. 

74w N.T.—Gagllardi v. State, 92 N.T. 

S. 2d 589, 196 Misc. 813. 

75. N.T.—^Elmore, etc.. Contracting 
Co. V. State, 115 N.T.S. 1071, 62 
Misc. 58. 

76. N.T.—Town of Cortlandt v. 
State, 51 N.T.S.2d 802. 

77. N.T.—Dunn v. State, 95 N.T.S. 
2d 640, 197 Misc. 627. 

78. N.T.—Olmstead v. State, 207 N. 

T. S. 635, 124 Misc. 684. 

59 C.J. p 293 note 14. 

79. N.T.—^Thellusson v. States 26 N. 
T.S.2d 765, 176 Misc. 301. 

8a N.T.—^Dowly v. State, 68 N.T.S. 

2d 573, 190 Misc. 16. 

Prlntiug 

(1) The rules of the court may 
provide that claims shall be printed. 
—Goldstein v. State, 6 NT.S.2d 916, 
168 Misc. 337, reversed on other 
grounds 9 N.T.S.2d 799, 256 AppJDlv. 
141. 

(2) Such rule is not jurisdictional 


and a violation thereof may be dis¬ 
regarded in the interest of Justice.— 
Goldstein v. State, supra. 

(3) The fact that typewritten 
copies of claim against state, rather 
than printed copies, were filed was 
not ground for rejecting claim.—Hai> 
vey Chalmers & Son v. State, 68 N. 
T.S.2d 827, 271 AppJDiv. 699, affirmed 
77 N.B.2d 8, 297 N.T. 690. 
Te!rlfioatlo& 

An attorney’s verification of his 
client’s claim against state because 
of client’s absence from county 
wherein attorney had office was prop¬ 
er.—Slocum V. State, 29 N.T.S.2d 993, 
177 Misc. 114. 

81. NT.—Dowly v. State, 68 N.T.S. 
2d 673, 190 Misc. 16—Metlldi v. 
State, 30 N.T.S.2d 168, 177 Misc. 
179. 

Technlaue of complaint 
In a proceeding on a claim against 
the state, the technique of the com¬ 
plaint is not the measure of its suffi¬ 
ciency, and where, in the entire 
pleading, a cause of action is stated 
the cause of action must be sus¬ 
tained,—Taylor V. State, 58 N.T.S.2d 
33, appeal dismissed 65 N.T.S.2d 437. 
Claims held sufficient 
NT.—Metildi V. State, 30 N.T.S.2d 
168, 177 Misc. 179—Dicicco v. 

State, 273 N.T.S. 937, 152 Mlsa 541. 
Claims held insufficient 
NT.—Grant v. State, 77 NT.S.2d 
756, 192 Misc. 45—^Beck Properties 
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▼. state, 52 NT.S.2d 898, 184 Misc. 
148—Whale Oil Co. v. State, 42 N 
T.S.2d 208, 180 Misc. 1067, affirmed 
44 NT.S.2d 778, 266 App.Div. 1043, 
appeal denied 47 NT.S.2d 275, 267 
App.Div. 841—^Taylor v. State, 68 
N.T.S.2d 33, appeal dismissed 65 
N.T.S.2d 437—Marriott v. State, 56 
NT.S.2d 584—Kennedy v. State, 16 
N.T.S.2d 288. 

82. NT.—^Harvey Chalmers & Son v. 
State, 68 N.T.S.2d 827, 271 App. 
Div. 699, affirmed 77 N.B.2d 8, 297 
NT. 690. 

83. NT.—Cooper-Snell Co. v. State, 
178 NTS. 272, 109 Misc. 96. re¬ 
versed on other grrounds 184 N.T. 
S. 149, 193 App.Div. 192, reversed 
on other grounds 129 NE. 893, 230 
N.T. 249. 

59 C.J. p 293 note S. 

84. N.T.—Cooper-Snell Co. v. State, 
supra. 

59 C.J. p 293 note 4. 

85- NT.—^Fitzgerald Bros. Const. 
Co. V. State, 69 NT.S.2d 672, 188 
Misc. 940. 

86. N.T.—^Harvey Chalmers & Son v. 
State, 68 N.T.S.2d 827. 271 App. 
Div. 699, affirmed 77 N.BL2d 8, 297 
NT. 690. 

87. NT.—Harvey Chalmers & Son v. 
States supra. 

88. NT.—Harvey Chalmers & Son v. 
State, supra. 
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the claim is not authorized and is invalid.89 In a 
proper case claimant may be required to give a bill 
of particulars.90 Irrelevant and unnecessary alle¬ 
gations, and allegations of evidentiary facts in the 
claim are subject to a motion to strike.oi 

Under some rules of court the state is not re¬ 
quired to answer a claim and all the allegations in 
the claim are treated as denied.92 A counterclaim 
must be pleaded and cannot be urged as a set-off 
where not pleaded.03 Where the state fails to file 
a counterclaim within the time limited, a subsequent 
application to file a counterclaim is addressed to 
the discretion of the court.9^ Where claimant does 
not have counsel the court, on permitting the state 
to file a counterclaim, may provide that it shall be 
deemed denied without requiring claimant to file a 

reply.9 5 

Amendments, The court has power to permit an 
amendment of the claim after the time to amend 
as of right has expired,96 and may permit an amend¬ 
ment changing the amount of the claim.97 A claim 
cannot be amended so as to allege a claim which 
accrued subsequent to the filing of the claim.98 
Since, as discussed supra § 207(2), the time limi¬ 
tation on the filing of a claim is jurisdictional and 

89. N.T.—^Harvey Chalmers & Son v. 

State, supra. 

Bven if valid, failure to comply 
with such rules was not a jurisdic¬ 
tional defect and it was duty of court 
to disresrard them.—^Harvey Chal¬ 
mers & Son Y. State, supra. 

90. N.Y.—Genco v. State, 84 N.T.S. 

2d 805, 178 Misc. 444. 

Value of land 

N.Y.—Genco v. State, supra. 

91. N.Y.—^Long Island R. Co. v. 

State, 69 N.Y.S.2d 412, 188 Misc. 

792. 

92. N.Y.—Rafferty v. State, 16 N.Y. 

S.2d 685, 172 Misc. 870, affirmed 24 
N.Y.S.2d 689, 261 App.Dlv. 80. 

93. N.Y.—Satuloff Bros. v. State, 13 
N.Y.S.2d 438, 171 Misc. 756. 

94. N.Y.—Gagrllardl v. State, 92 N. 

Y.S.2d 589, 196 Misc. 813. 

Claim harred hy limitations 

Under rule of the court of claims 
requiring* that counterclaim be filed 
and copy served within twenty days 
after service of claim upon attorney 
general or within such time as may 
be ordered by the court upon notice 
to the claimant's attorney, the court 
may exercise its discretion in a prop¬ 
er case but has no power to extend 
statute of limitations.—Connor v. 

State, 93 N.Y.S.2d 391, 196 Misc. 846. 

96. N.Y.—Gagliardi v. State, 92 N.Y. 

S.2d 589, 196 Misc. 813. 

96. N.Y.—Lee v. State, 64 N.Y.S.2d 
417, 187 Misc. 268—Van Volkln- 


may not be evaded by the amendment of a claim, 
an amendment which changes the theory of the 
claim or substitutes a new and different claim will 
not be allowed where the time to file the claim 

has expired.99 

The granting or denial of permission to amend 
the claim after the time to amend as of right has 
expired rests in the discretion of the court^ which 
should be liberally exercised in the furtherance of 
justice.2 Permission to amend will ordinarily be 
granted unless there has been laches,^ or the state 
will be prejudiced.** An application for leave to 
amend should be supported by the claimant’s affi- 
davit® unless the facts on which the application is 
based are peculiarly within the knowledge of an¬ 
other whose affidavit is presented,® or unless it is 
impracticable to obtain claimant’s affidavit^ On 
such an application the court will not consider 
the merits of the pleading or proposed amend¬ 
ment® 

Variance, As a general rule, the evidence must 
be confined to the issues raised by the pleadings;® 
the wrongful act which forms the subject of the 
action should be alleged substantially as it is to be 
proved,19 and claimant cannot recover on a claim 

FrayMT for relief 

Since the prayer for relief is part 
of the ''complaint** emd no part of the 
"cause of action,** the granting of 
amendment to prayer in an action is 
a matter of discretion.—^Foley v. 
State, 30 N.Y.S.2d 1005, 177 Misc. 
450, reversed on other grounds 41 N. 
Y.S.2d 256, 265 App.Dlv. 682. 

2. N.Y.—^Fitzgerald Bros. Const Co. 
V. State, 69 N.Y.S.2d 672, 188 Misc. 
940—Foley v. State, 30 N.Y.S.2d 
1005, 177 Misc. 450, reversed on 
other grounds 41 N.Y.S.2d 256, 265 
App.Dlv. 682—Warranty Holding 
Corp. V. State, 69 N.Y.S.2d 512. 

3. N.Y.—Fitzgerald Bros. Const Co. 
V. State, 69 N.Y.S.2d 672, 188 Misc. 
940. 

4. N.Y.—Fitzgerald Bros. Const Co. 
V. State, supra. 

5. N.Y.—^Fitzgerald Bros. Const. Co. 
V. State, supra. 

6. N.Y.—^Fitzgerald Bros. Const Co. 
V. State, supra. 

7- N.Y.—^Fitzgerald Bros. Const Co. 
V. State, supra. 

8. N.Y.—^Fitzgerald Bros. Const Co. 
V. State, supra—Warranty Holding 
Corp. V. State, 59 N.Y.S.2d 512. 

9. N.Y.—Converse v. State, 41 N.Y. 
S.2d 245, 181 Misc. 113. 

10. N.Y.—Taylor v. State, 58 N.Y.S. 
2d 33, appeal dismissed 65 N.Y.S. 
2d 437. 


burg V. State, 42 N.Y.S.2d 454, 181 
Misc. 170. 

Amendment to conform to proof 
N.Y.—A. W. Banko, Inc., v. State, 60 
N.Y.S.2d 758, 186 Misc. 491. 

97. N.Y.—Stevens v. State, 92 N.Y. 
S.2d 732, 196 Misc. 712, motion 
denied 94 N.Y.S.2d 355, 197 Misc. 
315, affirmed 100 N.Y.S.2d 826, 277 
App.Div. 418, appeals dismissed 101 
N.E,2d 486, 303 N.Y. 613, appeal de¬ 
nied 108 N.Y.S.2d 1004, 279 App. 
Div. 695, appeal denied 104 N.E.2d 
860, 303 N.Y. 801. 

9& N.Y.—^Burrows Paper Co. v. 
State, 22 N.Y.S.2d 47, 174 Misc. 
850. 

99. N.Y.—^A. W. Banko, Inc., v. 
State, 60 N.Y.S.2d 768, 186 Misc. 
491. 

59 C.J. p 293 note 5. 

1, N.Y.—^D'Angelo v. State, 106 N. 
Y.S.2d 350, 200 Misc. 667—Fitzger- 
old Bros. Const. Co. v. State, 69 
N.Y.S.2d 672, 188 Misc. 940—War¬ 
ranty Holding Corp. v. State, 69 N. 
Y.S.2d 612. 

69 C.J. p 293 notes 6-8. 

Change of name 

Where name of corporation, filing 
claim against state, was changed by 
order of supreme court, court of 
claims would allow amendment of 
claim, substituting new name of 
claimant—^Burrows Paper Co. v. 
State, 22 N.Y.S.2d 47, 174 Misc. 850. 
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which he has not pleaded.^! One suing for services 
as a civil service employee may not recover on the 
basis of quantum meruit .12 However, it has been 
held that where claimant disclaims reliance on the 
negligence he pleaded, he may nevertheless recover 
for trespass without amending his claim.^S An ob¬ 
jection based on the variance between the claim 
and the proof is waived where not raised.^^ A 
motion to dismiss made at the close of the case does 
not raise the question of variance between the proof 
and the claim,but attacks only the sufficiency of 
the proof to establish a claim.i® Under a rule that 
the state is not required to answer a claim, it has 
been held that the state may avail itself of affirm¬ 
ative defenses without pleading them.^'^ While it 
has been held that in an action for wrongful death, 
the state must plead contributory negligence in or¬ 
der to prove such defense,the contrary has also 
been held,i® at least where claimant pleaded freedom 
from contributory negligence.^o 

Requisites of notice of intention. The notice of 
intention to hie a claim is not a pleading,^^ and 


should not be scrutinized with the severity ap¬ 
plicable to a pleading .22 Substantial compliance 
with the jurisdictional statutory requirement of no¬ 
tice of intention to make a claim against the state 
is all that is necessary,23 and, although it has been 
held that the notice must contain a detailed state¬ 
ment of the nature of the claim,24 it is sufficient 
if it fairly advises the state of the claim to be 
made.25 The signature may be printed or typewrit¬ 
ten as effectively as handwritten,26 and signing at 
the end of the verification satisfies the requirement 
that the notice be signed.27 Where the interests of 
several claimants are united, signature of one of 
them is sufficient.^® Filing the claim is not equiva¬ 
lent to filing the written notice of intention to make 
the claim .22 

§ 208(4). -Evidence 

The general rules of evidence apply In the court of 
claims. 

In accordance with the general rules of evidence 
in a proceeding in the court of claims the burden is 
on claimant to prove his claim,3<) and on the state 


11 . N.T.—Valentine v. State. 95 N. 
Y.S.2d 827, 197 Mlsc. 972, affirmed 
100 N.T.S.2d 667, 277 App-Div, 1069, 
appeal denied 101 N.T.S.2d 248, 277 
App.Div. 1080. 

la. Mich,--Farrell v. State, 27 N.W. 

2d 135, 317 Mich. 676. 

18. N.T.—Nightingale v. State, 46 N. 
Y.S.2d 526, affirmed 54 N.Y.S.2d 
925, 269 App.Dlv. 725, and Race v. 
State, 54 N.Y.S.2d 925, 269 App.Div. 
725. 

14. N.Y.—Dowly V. State, 68 N.Y.S. 

2d 573, 190 Misc. 16. 

16. N.Y.—Dowly v. State, supra. 

16. N.Y.—^Dowly v. State, supra. 

17. N.Y.—Michael v. State, 79 N.Y. 
S.2d 107, 192 Misc. 464, modified 
on other grounds 80 N.Y.S. 2d 79, 
192 Misc. 464, affirmed, 93 N.Y.S.2d 
234, 276 APP.D1V. 806. 

Prescriptloii 

The state lost no rights by its f€tll- 
ure to plead its asserted defense of 
prescriptive right, since the state is 
not reauired to serve or file any an¬ 
swer at all, and loses no rights by its 
failure to do so.—Taylor v. State, 96 
N.B.2d 766, 302 N.Y. 177. 

Defect in parties 

Claimant, by his silence, waived 
requirement, if any, that attorney 
general plead affirmatively defect in 
parties plaintiff with respect to claim 
pending in court of claims.—^Michael 
V. State, 79 N.Y.S.2d 107, 192 Misc. 
464, modified on other grounds 80 
N.Y.S.2d 79. 192 Misc. 464, affirmed. 
98 N.Y.S.2d 234, 276 App.Div. 806. 

18. N.Y.—^DuUnak v. State, 30 N.Y. 


S.2d 799, 177 Misc. 872, affirmed 30 
N.Y.S.2d 838, 262 App.Div. 1064, 
Mazikowski v. State. SO N.Y.S.2d 
838, 262 App.Div. 1064, and Zukow- 
ski V. State, 30 N.Y.S.2d 839, 262 
AppJDiv. 1064. 

Waiver 

In proceeding against state for 
death of motorist, attorney general's 
obligation to prove motorist's con¬ 
tributory negligence would not be 
satisfied by fact that claimant may 
have waived failure to plead contrib¬ 
utory negligence by remaining silent 
at trial.—Dulinak v. State, 30 N.Y.S. 
2d 799, 177 Misc. 372, affirmed 30 N. 
Y.S.2d 838, 262 App.Div. 1064, Mazi¬ 
kowski V. State, 30 N.Y.S.2d 838, 262 
App.Div. 1064, and Zukowskl v. State, 
30 N.Y.S.2d 839, 262 App.Div. 1064. 

19. N.Y.—Lyons v. State, 86 N.Y.S. 
2d 264. 274 App.Div. 1086, appeal 
dismissed 86 N.E.2d 110, 299 N.Y. 
593—Rafferty v. State, 16 N.Y.S.2d 
685, 172 Misc. 870, affirmed 24 N.Y. 
S.2d 689, 261 App.Div. 80. 

20. N.Y.—^Lyons v. State, 86 N.Y.S. 
2d 264, 274 App.Div. 1086, reargu¬ 
ment and appeal denied 88 N.Y.S.2d 
259, 275 App.Div. 741, appeal dis¬ 
missed 86 N.E.2d 110, 299 N.Y. 593. 

21. N.Y.—Murray v. State, 195 N.Y. 
e. 180, 202 App.Div. 597. 

22. N.Y.—^Murray v. State, supra, 

23. N.Y.—Hood v. State, 184 N.Y.S. 
814, 113 Misc. 404. 

24. N.Y.—^Murray v. State, 188 N.Y. 
S. 186, 115 Misc. 362, reversed on 
other grounds 195 N.Y.S. 180, 202 
App.Div. 597. 

59 C.J. p 291 note 70. 
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[25. N.Y.—Hood v. State. 184 N.Y.S. 
814, 113 Misc. 404. 

26. N.Y.—Hood V. State, supra. 

27. N.Y.—^Hood V. State, supra. 

59 C.J. p 291 note 78. 

28. N.Y.—Hood V. State, supra. 

59 C.J. p 291 note 74. 

28. N.Y.—^Butterfield v. States 117 N. 

I H. 940, 221 N.Y. 701. 

30. N.Y.—^McCaffrey v. State, 181 N. 
H. 84, 259 N.Y. 159, modified on oth¬ 
er grounds 182 NB. 192, 259 N.Y. 
587—Miller v. State, 113 N.Y.S.2d 
220, 279 App.Div. 1139, motion de¬ 
nied 114 N.T.S.2d 261, 280 App.Div. 
882—Michael v. State. 79 N.Y.S.2d 
107, 192 Misc. 464, modified on oth¬ 
er grounds 80 N.Y.S.2d 79, 192 Misc. 
464, affirmed, 93 N.Y.S.2d 234, 276 
App.Div. 806—Mosher v. State, 77 
N.Y.S.2d 643, 191 Misc. 804—Lal- 
tenberger v. State, 72 N.Y.S.2d 810, 
190 Misc. 633, affirmed 79 N.Y.S.2d 
191, two cases, 273 App.Div. 942— 
Seelye v. State, 34 N.Y.S.2d 205, 
178 Misc. 278, affirmed 47 N.Y.S.2d 
618, 620, 267 App.Div. 941—Her¬ 
rick V. State, 32 N.Y.S.2d 607, 177 
Misc. 1009. 

59 C.J. p 293 note 15. 
jurisdiction, of court 
N.Y.—^Palmer v. State, 176 N.Y.S. 

294, 106 Misc. 696. 

Abuse of privilege or malioe 

In proceeding to establish a claim 
against the state based on alleged 
libel contained in state examiner's 
published report, where the report 
was conditionally privileged, the bur¬ 
den shifted to cl€Umant to prove 
abuse of that privilege or malice.— 



81 C.J.S. 

to establish affirmative defenses.^^ In a tort action, 
the burden is on claimant to prove the fault or 
neglig’ence of the state, its officers, or employees, 
that the state failed to perform a duty it owed the 
person killed or injured,33 and that the fault or 
negligence of the state was a contributing or prox¬ 
imate cause of the damage.34 Ordinarily, the bur¬ 
den is on claimant to prove his freedom from con¬ 
tributory negligence,36 but in an action for wrong¬ 
ful death, the burden of proof as to contributory 
negligence is on the state.36 

Ordinarily, material facts must be proved and 
will not be assumed,^? but the doctrine of judicial 


§ 208(4> 

notice^* and the presumptions ordinarily available 
in civil actions^® apply in the court of claims. The 
state is presumed to have intended the natural con¬ 
sequences of its acts and representations.^o Where 
the facts and circumstances warrant it, the doctrine 
of res ipsa loquitur will be applied in the court of 
claims.^i 

Admissibility, The general rules as to the admis¬ 
sibility of evidence in civil actions apply in actions 
in the court of claims, and any relevant and ma¬ 
terial evidence, if competent, is admissible.42 On 
the other hand, evidence is inadmissible where it is 
not relevant or material or where it is incompe- 


STATE8 


Peeples v. State, 88 N.Y.S.2d 690, 179 
Misc. 272. 

dalxn for personal Injuries 
N.Y.—Grifel v. State. 110 N.Y.S.2d 
739—O'Brien v. State, 83 N.Y.S.2d 
214. 

daim for damagfe Arom flood 
N.Y.—Scamp v. State, 70 N.Y.6.2d 
762, 189 Mlsc. 802. 

Damagres 

N.Y ,—Town and Country Engineer¬ 
ing Corp. V. State. 46 N.Y.S.2d 792. 
xrnisanca 

N.Y.—Gibson v. State, 64 N.Y.S.2d 
632. 187 Mlsc. 931. 

ITiotLce 

N.Y.—Camuglia v. State, 94 N.Y.S.2d 
679, 197 Mlsc. 180. 

31. N.Y.—^Barbour v. State, 287 N. 
Y.S. 763, 247 App.Div. 258—Hafele 
V. State, 76 N.Y.S.2d 816, 191 Misc. 
257, affirmed, 86 K.Y.S.2d 229, 274 
App.Div. 1022. 

32. N.Y.—Bason v. State, 113 N.Y.S. 
2d 479, 280 App.Div. 358—Coffey v. 
State, 86 N.Y.S.2d 172, 193 Misc. 
1060, affirmed 96 N.Y.S.2d 303, 276 
App.Div. 1049, and 96 N-.Y.S.2d 304, 
two cases, 276 App.Div. 1049, rear- 
gument and appeal denied 97 N.Y. 
S.2d 918, 277 App.Div. 831—Seelye 
V. State. 34 N.Y.S.2d 206, 178 Mlsc. 
278, affirmed 47 N.Y.S.2d 618, 620, 
267 App.Div. 941—^ITetz v. State, 46 
N.Y.S.2d 374—^Monahan v. State, 41 
N.Y.S.2d 642. 

zrotice 

In action against state for damag¬ 
es sustained by motorist from a de¬ 
fective highway, buMen was on mo¬ 
torist to show whether the state had 
notice, either actual or constructive, 
of the condition causing accident.— 
Camuglia v. State, 94 N.Y.S.2d 679, 
197 Misc. 180. 

33. N.Y.—Lyons v. State. 86 N.Y.S. 
2d 264, 274 App.Div. 1086, reargu¬ 
ment and appeal denied 88 N.Y.S. 
2d 259, 275 App.Div. 741, appeal 
dismissed 86 N.E.2d 110, 299 N.Y. 
693—Barna v. State, 37 N.Y.S.2d 
311, 179 3£isc. 29, reversed on oth¬ 
er grounds 46 N.Y.S.2d 613, 267 


App.Div. 261, affirmed 69 N.E.2d 
784, 293 N.Y. 877. 

34. N.Y.—^Messing v. State, 96 N.Y. 
S.2d 372. 197 Misc. 907—Converse 
V. State. 66 N.Y.S.2d 922, 186 Misc. 
162—Moyer v. State, 60 N.Y.S.2d 
203. 

Claim for water seepage 
N.Y.—^Moyer v. State, supra. 

35. N.Y.—Bason v. State, 113 N.Y.S. 
2d 749, 280 App.Div. 769—Clark v. 
State, 112 N.Y.S.2d 682, 280 App. 
Dlv. 187—Bessant v. State. 77 N.Y. 
S.2d 762, 192 Misc. 42. 

38. N.Y.—Lyons v. State. 86 N.Y.S. 
2d 264, 274 App.Div. 1086, reargu¬ 
ment and appeal denied 88 N.Y.S.2d 
259, 276 App.Div. 741, appeal dis¬ 
missed 86 N.E.2d 110, 299 N.Y. 693 
—Prate v. State, 283 N.Y.S. 686, 
245 App.Div. 442—Nuss v. State, 
87 N.T.S,2d 692, 195 Misc. 38, re¬ 
versed on other grounds 94 N.Y.S. 
2d 374, 276 App.Div. 300, reversed 
on other grounds 96 N.B.2d 822, 
301 N.Y. 768—Sutherland v. State, 
68 N.Y.6.2d 563, 189 Misc. 953— 
Brown v. State, 29 N.Y.S.2d 86, 176 
Mlsc. 748, affirmed 33 N.Y.S.2d 705, 
236 App.Div. 1046—Goss v. State, 
46 N.T.S.2d 379. 

37. N.Y.—Seelye v. State, 34 N.Y.S. 
2d 206, 178 Misc. 278, affirmed 47 
N.Y.S.2d 618, 620, 267 App.Div. 941. 
DifDLculty of proof does not change 

the rules of evidence.—^Tully v. State, 
92 N.Y.S.2d 60, 196 Misc. 149. 

38. N.Y.—Hart v. State, 78 N.Y.S.2d 
734, 192 Mlsc. 492. 

39. N.Y.—Zidel v. State, 96 N.Y.S.2d 
330, 198 Mlsc. 91—^Munzer v. State, 
41 N.Y.S.2d 98. 

Presumption of proper performanoe 
of official duty 

N.Y.—Queensboro Farm Products v. 
State, 24 N.Y.S.2d 413, 176 Misc. 
574, affirmed 29 N.Y.S.2d 663, 262 
App.Div. 426, affirmed 40 N.B.2d 
1017, 287 N.Y. 797. 
validity of assignment 

An assignment valid on its face 
will be assumed to be in compliance 
with the law of the Jurisdiction 
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where executed In the absence of 
proof to the contrary.—^Michael v. 
State, 80 N.Y.S.2d 79, 192 Misc. 464, 
affirmed, 93 N.Y.S.2d 234, 276 App. 
Div. 806. 

40. N.Y.—Low V. State, 112 N.Y.S. 
2d 297. 

41. N.Y.—Tortora v. State, 199 N.B. 
44, 269 N.Y. 167—Covey v. State. 
106 N.Y.S.2d 18, 200 Misc. 340— 
Hurd V. State, 64 N.Y.S.2d 896, 187 
Mlsc. 662. 

Pac^s held not to warrant appllca- 
tlon of doctrine 

N.Y.—Brlgante v. State, 33 N.Y.S.2d* • 
364. 

42. N.Y.—Jarcho Bros. v. State, 39 
N.Y.S.2d 867, 179 Mlsc. 796. 

Departmental rules and regulations 
Fact that rules and regulations 
governing navigation on state canal 
system are departmental rules and 
regulations does not render them in¬ 
competent as evidence against state. 

—Hart V. State, 78 N.Y.S.2d 734, 192 
Misc. 492. 

Notice of danger 

N.Y.—Camuglia v. State, 94 N.Y.S.2d 
679, 197 Mlsc. 180. 

Evidence admissible only as to 
ages 

In proceeding on contractors* claim 
for cancellation of building contract 
by state, evidence of claimants* con¬ 
tract with surety on their bond under 
original contract to complete the 
work, explanation of claimants* com¬ 
pletion costs for surety, and state*s 
evidence as to additional cost of com¬ 
pleting for the surety were admis¬ 
sible only on the question of dam¬ 
ages.—Agostini V. State, 40 N.Y.S.2d 
698, affirmed 47 N.Y.S.2d 869, 267 
App.Div. 1008, adhered to 53 N.Y.S.2d 
120, 268 App.Div. 1014, affirmed 62 N. 
B.2d 488, 294 N.Y. 860. 

Objection to secondary evidence held 
waived 

N.Y.—Michael v. State, 80 •N.Y.S.2d 
79, 192 Misc. 464, affirmed, 93 N.Y. 
S.2d 234, 276 App.Div. 806. 
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tent.43 In a tort action, evidence as to other ac¬ 
cidents having no similarity to the accident in¬ 
volved in the case is not admissible but evidence 
of previous accidents at the same place is admissi¬ 
ble to prove the dangerous character of the place 
and the state’s notice thereof,^® and evidence as 
to subsequent accidents at the place is likewise ad¬ 
missible to prove its dangerous character,^6 but 
not to establish notice.^7 The rule of the park de¬ 
partment as to the speed limit on highways with¬ 
in its jurisdiction is admissible on the question of 
negligence.^* The judgment and findings in an¬ 
other case are not admissible to show negligence 
in the operation or construction of a dam or to 
serve as a basis for expert testimony to that effect.'^® 

Weight and sufficiency. Recovery cannot be had 
in an action against the state in the court of claims 
unless the evidence is sufficient to establish claim¬ 
ant’s case and the material elements thereof** by 
a fair preponderance of the evidence.*^ As a gen¬ 
eral rule, the state’s liability should not be estab¬ 


lished by stipulation rather than by proof,** but in 
rare instances such procedure is justified.** A con¬ 
tention not supported by evidence cannot be con- 
sidered.*^ Negligence and the absence of contrib¬ 
utory negligence need not be proved by eyewitness¬ 
es,** but may be inferred from the surrounding 
facts and circumstances.** In order to establish 
that the negligence of the state was the proximate 
cause of the damage, it is not necessary that the 
proof exclude every other possibility.*^ The fail¬ 
ure of the state to produce evidence or call avail¬ 
able witnesses may warrant an inference against 
the state.** Damage resulting from a breach 
of contract must be proved by a fair preponderance 
of the evidence,** and no allowance can be made 
for an item of damage which is not proved,** al¬ 
though the fact that the proof as to the amount of 
damage is inexact does not preclude a recovery.®! 
In the absence of qualifying or impeaching evidence 
by the state, the court may accept the contractor’s 
method of proof as to his damage.** 


43. N.Y.—Sutherland v. State, 68 N. 
Y.S.2d 558, 189 Mlsc. 958. 

Bvidence of settleiiLeiLt by claim¬ 
ant’s insurer with other passengrero 
was incompetent.—^Fitzgrerald v. 
State, 96 N.Y.S.2d 452, 198 Misc. 89. 

Police blotter report of aooideiLt 
Is not admissible.—^E’itzaerald t. 
State, supra, 

44. N.Y,—Sutherland v. State, 68 N, 
Y.S.2d 658, 189 Misc. 953. 

45. N.Y.—^Sutherland v. State, supra 
—Laitenberger v. State, 57 N.Y.S. 

2d 418. 

45. N.Y.—-Veit v. State, 78 N.Y.S.2d 
386, 192 Misc. 205—^Laitenbergrer v. 
State, 67 N.Y.S.2d 418. 

47. N.Y.—Veit v. State, 78 N.Y.S.2d 
336, 192 Misc. 205—^Laitenberger v. 
State. 57 N.Y.S.2d 418. 

43. N.Y.—Mitchell v. State, 85 N.Y. 
e.2d 80, 193 Misc. 607. 

49. N.Y.—Black v. State, 97 N.Y.S.2d 
802, 277 App.Div. 833, affirmed 96 
N.B.2d 766, 302 N.Y. 177, followed 
in Harvey v. State, 98 N.Y.S.2d 391, 
277 App.Dlv. 834, affirmed 96 N.B.2d 
766. 802 N.Y. 177. 

60. N.Y.—Low V. State, 112 N.Y.S.2d 
297, 202 Misc. 455—Mosher v. 

State, 77 N.Y.S.2d 643, 191 Misc. 804 
—Gibson v. State, 64 N.T.S.2d 632, 
187 Misc. 931—Zeigler v. State, 89 
N.y.S.2d 394, 179 Misa 827. 

59 C.J. p 293 note 19. 

Claim for removal of lateral support 
N.Y.—^Miller v. State, 118 N.Y.S.2d 
220, 279 App.Dlv. 1189, motion de¬ 
nied 114 N.Y.S.2d 261, 280 App. 
Div. 882. 

51- N.Y.—Sundstrom v. State, 144 N. 
Y.S. 390, 169 App.Div. 241, revers¬ 


ed on other grounds 106 N.B. 924, 
213 N.Y. 68—^Laitenberger v. State, 
72 N.Y.S.2d 810, 190 Misc. 633, af¬ 
firmed 79 N.Y.S.2d 191. two cases, 
273 App.Div. 942—Gibson v. State, 
64 N.Y.S.2d 632. 187 Misc. 931— 
25eigler v. State, 89 N.Y.S.2d 894, 
179 Misc. 827--Seelye ▼. State, 84 
N.Y.S.2d 205, 178 Misc. 278. affirm¬ 
ed 47 N.Y.S.2d 618, 620, 267 App. 
Div. 941—Herrick v. State, 82 N.Y. 
S.2d 607, 177 Misc. 1009—Lavenia 
V. State, 184 N.Y.S. 108, 118 Misa 
114—Fuller v. State. 46 N.Y.S.2d 
762—O’Brien v. State, 83 N.y.S.2d 
214. 

62. W.Va.—Saunders v. Sims, 58 S.B. 
2d 654. 

63. W.Va.—Saunders v. Sims, 58 S.B. 
2d 654. 

54. N.T.—Moltlon v. State, 84 N.Y. 
S.2d 521, 193 Misa 850, appeal dis¬ 
missed 94 N.Y.S.2d 838, affirmed 97 
N.Y.S.2d 921. 277 App.Dlv, 835, 
affirmed 96 N.E.2d 765, 302 N.Y, 177. 

55. N.Y.—Garrow v. State, 52 N.Y.S. 
2d 155, 268 App.Dlv. 534, affirmed 
61 N.E.2d 623, 294 N.Y. 741—Le 
Boeuf V. State, 7 N.Y.S,2d 621, 169 

I Misa 372, affirmed 12 N.T.S.2d 640, 
266 App.Div. 798, affirmed 28 N.B.2d 
660, 281 N.Y. 737. 

55. N.Y,—Garrow v. State, 62 N.Y. 
S.2d 165, 268 App.Div. 534, affirmed 
61 N.B.2d 523, 294 N.Y. 741—Le 
Boeuf V. State, 7 N.y.S.2d 621, 169 
Misa 372, affirmed 12 N.Y.S.2d 640, 
266 App.Dlv. 798, affirmed 28 N.B. 
2d 660, 281 N.Y. 737. 

57. N.Y.—Trimble v. State, 82 N.Y. 
S.2d 605, 263 App.Dlv. 233. 

58. N.Y.—Munzer v. State, 41 N.Y. 
S.2d 98—Arc Engineering Corp. v. 
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state, 40 N.Y.S.2d 354, affirmed 46 
N.Y.S.2d 837, 267 App.Dlv. 797, ap¬ 
peal denied 47 N.Y.S.2d 607, 267 
App.Div. 935, affirmed 59 N.E.2d 
180, 298 N.Y. 819, motion denied 
60 N.B.2d 387, 294 N.Y. 666. 

68. N.Y.—^Town and Coimtry Engi¬ 
neering Corp. V. State, 46 N.Y.S.2d 
792. 

60. N.Y.—Town and Country Engi¬ 
neering Corp. V. State, supreu 

61. N.Y.—^L. L Waldman &. Co, v. 
State, 41 N.T.S.2d 704. 

Mathematical formula 

(1) Where no mathematical formu¬ 
la is available to calculate damage 
resulting from state’s requirement 
that piles be driven to excessive 
depth, court of claims is justified in 
awarding amount that is deemed fair 
and reasonable under all the circum¬ 
stances.—Town and Country Engi¬ 
neering Corp. V, State, 46 N.Y.S.2d 
792. 

(2) Where state by failing to dis¬ 
close underground obstructions 
breached contract resulting in con¬ 
tractor’s performing excavation in 
excess of the quantity contemplated 
by the contract, despite the fact that 
court was without a conclusive math¬ 
ematical formula by which to calcu¬ 
late the excessive excavation, amount 
thereof was arbitrarily fixed at an 
approximate number of cubic yards 
and an award on that basis was made 
for contractor.—^L. L WaJdman St Co. 
V. State, 41 N.Y.S.2d 704. 

88- N.Y,—Shore Bridge Corp. v. 
State, 61 N.Y.S.2d 32, 186 Misa 
1005, affirmed 66 N.Y.S.2d 921, 271 
App.Dlv. 811—Arc Engineering 
Corp. V. State, 40 N.Y.S.2d 364, af¬ 
firmed 46 N.Y.S.2d 887. 267 App.Dlv. 
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797, appeal denied 47 N.Y.S.2d 607, 
267 App.Dlv. 935, affirmed 59 N.E. 
2d 180, 293 N.T. 819, motion denied 
60 N.E.2d 387, 294 N.Y. 656. 

63. N.Y.—Eason v. State, 113 N.Y.S. 
2d 479, 280 App.Div. 358--Prate v. 
State, 283 N.Y.S. 686, 245 App.Div. 
442—Garrow v. State, 52 N.Y.S.2d 
155, 268 App.Div. 534, affirmed 61 
N.E.2d 523, 294 N.Y. 741. 

Evidence lield snffloient 

(1) To support recovery.—^EEayes 
V. State, 101 N.Y.S.2d 870, 278 App. 
Div. 611—^EYanklln v. State, 96 N.Y. 
S.2d 244, 276 App.Div. 1038—Hagrser- 
ty V. State, 90 N.Y.S.2d 94, 276 App. 
Div. 981, affirmed 89 N.E.2d 254, 300 
N.Y. 637—Garrow v. State, 52 N.Y.S. 
2d 155, 268 App.Div. 534, affirmed 61 
N.E.2d 623, 294 N.Y. 741—Gille v. 
State, 96 N.Y.S.2d 148, 197 Miac. 1048 
—Campbell v. State, 62 N.Y.S.2d -638, 
186 Misc. 586—^Peterson v. State, 2 
N.Y.S.2d 921. 

(2) To support recovery by one er¬ 
roneously convicted of crime.—Camp¬ 
bell V. State, 62 N.Y.S.2d 638, 186 
Misc. 586. 

(8) To establish nes^llgence.—Clark 
V. State, 93 N.Y.S.2d 28, 276 App.DIv. 
10, reargument denied 94 N.Y.S.2d 
202, 276 App.Div. 940, affirmed 99 N. 
B.2d 800, 302 N.Y. 795—Nordenbrook 
V. State, 92 N.Y.S.2d 618, 276 App. 
Div. 796—Prate v. State, 283 N.Y.S. 
686, 245 App.Div. 442—Hart v. State, 
78 N.Y.S.2d 734, 192 Misc. 492—Pe¬ 
terson V. State, 2 N.Y.S.2d 921. 

(4) To disclose that claimant had 
complied with statute authorizing ac¬ 
tion against state for personal in¬ 
juries.—Saxton V. State, 261 N.Y.S. 
898, 146 Misc. 233. 

(5) To show contributory negli¬ 
gence.—^Eason v. State, 104 N.Y.S.2d 
683, 201 Misc. 336, affirmed 113 N.Y.S. 
2d 479, 280 App.Div. 358—^Lyons v. 
State, 82 N.Y.S.2d 563, 192 Misc. 983. 
affirmed 86 N.Y.S.2d 264, 274 App.Div. 
1086, reargument and appeal denied 
88 N.Y.S.2d 259, 276 App.Div. 741, 
appeal dismissed 86 N.E.2d 110, 299 
N.Y. 693. 

Evidence held insufficient 

(1) To warrant recovery.—^Leone v. 

State, 112 N.Y.S.2d 286, 279 App.Div. 
1116—Lehman v. State, 110 N.Y.S.2d 
763, 279 App.Div. 960—^Young v. 

State, 105 N.Y.S.2d 667, 278 App.Div. 
997, affirmed 107 N.E.2d 694. 304 N. 
Y. 677—Carpenter v. State, 77 N.Y.S. 
2d 834, 273 App.Div. 989, appeal de¬ 
nied 79 N.Y.S.2d 864, 273 App.Div. 
1041, appeal dismissed 82 N.E.2d 32, 
298 N.Y. 638—Ingraham v. State, 
104 N.Y.S.2d 481, 199 Misc. 733—Bass 
V. State. 92 N.Y.S.2d 42, 196 Misc. 177 
—Cohen v. State, 48 N.Y.S.2d 479. 

(2) To show that assault was jus- 


tifled.—Nephew v. State, 36 N.Y.S.2d 
541, 178 Misc. 824. 

(3) To establish that libel was 
published with actual malice.—^Pee¬ 
ples V. State, 38 N.Y.S.2d 690, 179 
Misc. 272. 

(4) To establish false imprison¬ 
ment.—Mudge V. State, 68 N.Y.S.2d 
388, 271 APP.D1V. 1039. 

(5) To establish nuisance.—^Lyons 
V. State, 86 N.Y.S.2d 264, 274 App.Div. 
1086, appeal dismissed 86 N.E.2d 110, 
299 N.Y. 693—Buck v. State. 96 N.T. 
S.2d 667, 198 Misc. 575. 

(6) To establish negligence.—Ly¬ 
ons V. State. 86 N.Y.S.2d 264, 274 App. 
Div. 1086, reargument and appeal de¬ 
nied 88 N.T.S.2d 259, 275 App.Div. 
741, appeal dismissed 86 N.E.2d 110, 
299 N.Y. 693. 

(7) To establish contributory neg¬ 
ligence.—Behr V. State, 103 N.T.S.2d 
101, 278 App.Div. 721. 

(8) To show that negligence of 
state was proximate cause of injury. 
—Buck V. State, 96 N.Y.S.2d 667, 198 
Misc. 576—Sweet v. State, 89 N.Y.S. 
2d 606, 195 Misc. 494. 

64. Mich.—W. H. Knapp Co. v. State, 
18 N.W.2d 421. 311 Mich. 186. 

N.Y.—^John Arborio, Inc. v. State, 
113 N.T.S.2d 393, 280 App.Div. 849 
—^Rusciano & Son Corp, v. State, 
105 N.T.S.2d 719, 278 App.Div. 999 
—^Ebbighausen v. State, 92 N.Y.S. 
2d 543, 276 App.Div. 796, appeal 
denied 94 N.T.S.2d 202, 276 App.Div. 
940—^Agostini v. State, 47 N.Y.S. 
2d 869, 267 App.Div. 1008, opinion 
adhered to 53 N.T.S.2d 120, 268 
App.Div. 1014, affirmed 62 N.E.2d 
488, 294 N.Y. 860—John Well 

Plumbing Corp. v. State, 46 N.Y.S. 
2d 466, 267 App.Div. 247, modified 
on other grounds 60 N.E.2d 18, 294 
N.Y. 6—Seglln-Harrison Const. Co. 
V. State. 36 N.Y.S.2d 940, 264 App. 
Div. 466—Barbour v. State, 287 N. 
T.S. 753, 247 App.Div. 258—O'Dowd 
V. State, 282 N.Y.S. 377, 246 App. 
Div. 904—^Hershey Farms v. State, 
110 N.Y.S.2d 324, 202 Misc. 105, ap¬ 
peal dismissed 116 N.Y.S.2d 494, 
280 App.Div. 903—^Rusciano & Son 
Corp. V. State, 110 N.T.S.2d 770, 201 
Misc. 690, motion denied 114 N.Y. 
S.2d 667, 202 Misc. 368—Harvey v. 
State, 102 N.T.S.2d 167, 200 Misc. 
233, affirmed 108 N.T.S.2d 627, 279 
App.Div. 708, motion denied 103 N. 
E.2d 548, 303 N.Y. 768, affirmed 106 
N.B.2d 60, 303 N.T. 976—Charles B. 
Saxon, Ina, v. State, 53 N.Y.S.2d 
512—^Town and Country Engineer¬ 
ing Corp. V. State, 46 N.Y.S.2d 792. 

Evidence held suffiolexLt 

(1) To support allowance of claim. 
Mich.—W. H. Knapp Co. v. State, 
18 N.W.2d 421, 311 Mich. 186. 
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N.T.—Rusciano & Son Corp. v. State, 

105 N.Y.S.2d 719, 278 App.Div. 999 
—Charles Smith & Sons Const. Co. 
V. State, 42 N.Y.S.2d 814, 266 App. 
Div. 886, affirmed 66 N.E.2d 109, 
292 N.T. 691—Cauldwell-Wingate 
Co. v. State, 38 N.Y.S.2d 645, 266 
App.Div. 980—^Barr & Creelman Co. 
v. State, 37 N.T.S.2d 770, 266 App. 
Div. 893—^Barbour v. State, 287 N. 
T.S. 763, 247 App.Div. 258—Harvey 
v. State, 102 N.T.S.2d 157, 200 Misc. 
233, affirmed 108 N.T.S.2d 627, 279 
App.Div. 708, motion denied 103 
N.E.2d 548, 303 N.Y. 768, affirmed 

106 N.E.2d 60, 308 N.T. 976—Cle¬ 
mente Contracting Co. v. State, 89 
N.Y.S.2d 453—John Arborio, Inc., v. 
State, 50 N.T.S.2d 606—Arc Engi¬ 
neering Corp. V. State, 40 N.T.S.2d 
854, affirmed 46 N.Y.S.2d 887, 267 
App.Div. 797, appeal denied 47 N. 
T.S.2d 607, 267 App.Div. 936, affirm¬ 
ed 59 N.B.2d 180, 293 N.T. 819, mo¬ 
tion denied 60 N.E.2d 387, 294 N. 
T. 656—Cauldwell-Wingate Co. v. 
State, 31 N.Y.S.2d 211, affirmed 88 
N.Y.S.2d 645, 265 App.Div. 980. 

(2) To establish contractor's right 
to extra compensation.—Clemente 
Contracting Co. v. State, 89 N.Y.S.2d 
453. 

(3) To show breach of contract by 
state.—Cassoflf v. State, 44 N.Y.S.2d 
514. 

(4) To show breach of contract by 
contractor.—^Ebbighausen v. State, 92 
N.Y.S.2d 643, 276 App.Div. 796, ap¬ 
peal denied 94 N.Y.S.2d 202, 276 App. 
Div. 940—Hershey Farms v. State, 
110 N.Y.S.2d 324, 202 Misa 105, ap¬ 
peal dismissed 116 N.Y.S.2d 494, 280 
App.Div. 903. 

(5) To show that engineer was not 
arbitrary.—^Town and Country Engi¬ 
neering Corp. V. State, 46 N.Y.S.2d 
792. 

(6) To show that damage was due 
to contractor's neglect.—^Town and 
Country Engineering Corp. v. State, 
supra. 

(7) To show that delay was caused 
by state.—^L. I. Waldman & Co. v. 
State, 41 N.Y.S.2d 704. 

(8) To show that contractor un¬ 
necessarily delayed performance.— 
Agostini V. State, 40 N.Y.S.2d 598, 
affirmed 47 N.Y.S.2d 869, 267 App. 
Div. 1008, adhered to 63 N.T.S.2d 120, 
268 App.Div. 1014, affirmed 62 N.E.2d 
488, 294 N.Y. 860. 

(9) To show that work stoppage 
was a lockout and not a strike.— 
Agostini V. State, supra. 

(10) As to causes for delay.—^Town 
and Country Engineering Corp. v. 
State, 46 N.T.S.2d 792. 

(11) As to award for damages.— 
Ruscdano & Son Corp. v. State, 105 
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K.T.S.2d 719, 278 App.Div. 999—Seg- 
lin-Harrison Const. Co. v. State, 46 
N.Y.S.2d 602, 267 App.Div. 488, 926, 
affirmed 58 N.B.2d 621, 293 N.Y. 782 
—^McEligot V. State. 284 N.Y.S. 646, 
246 App.Div. 121—J. Harry McNally, 
Inc., V. State, 11 N.Y.S.2d 577, 170 
Misc. 914—Town and Country Engi¬ 
neering Corp. V. State, 46 N.Y.S.2d 
792. 

(12) As to award for equipment 
made Idle.—^Town and Country Engi¬ 
neering Corp. V. State, supra. 

(IS) As to amount of anticipated 
profits.—^Town and Country Engineer¬ 
ing Corp. V. State, supra. 

Evldeuce lield insuAclent 

(1) To require allowance of claim. 
—^Agostini v. State, 53 N.Y.S.2d 120, 
268 App.Div. 1014, affirmed 62 N.B.2d 
488, 294 N.Y. 860—Arc Engineering 
Corp. V. State. 40 N.Y.S.2d 354, af¬ 
firmed 46 N.Y.S.2d 887, 267 App.Dlv. 
797, appeal denied 47 N.Y.S.2d 607, 
267 App.Div. 935, affirmed 59 N.E.2d 
180, 293 N.Y. 819, motion denied 60 
N.E.2d 387, 294 N.Y. 656. 

(2) To show breach of contract by 
state.—^Michael v. State, 79 N.Y.S.2d 
107, 192 Misc. 464, modified on oth¬ 
er grounds 80 N.Y.S.2d 79, 192 Misc. 
464, affirmed 93 N.Y.S.2d 234, 276 App. 
Div. 806. 

(3) To estabUsh performance by 
contractor.—Hershey Parma v. State. 
110 N.Y.S.2d 324, 202 Misc. 106, ap¬ 
peal dismissed 116 N.Y.S.2d 494, 280 
App.Div. 903. 

(4) To show that receipt and dis¬ 
charge were executed by mutual mis¬ 
take of fact.—Harvey v. State, 102 
N.Y.S.2d 167, 200 Misc. 233, affirmed 
108 N.Y.S.2d 627, 279 App.Div. 708, 
motion denied 103 N.B.2d 648. 303 N, 
Y. 768, affirmed 106 N.B.2d 60, 303 
N.Y. 976. 

(6) To show that delay was caused 
by contractor.—Seglin - Harrison 
Const. Co. V. State, 36 N.Y.S.2d 940, 
264 App.Div. 466. 

(6) To establish that delays not 
caused by contractor or subcontrac¬ 
tors were within classification which 
would entitle contractor to relief oth¬ 
er than extensions of time granted 
under contract.—J. Harry McNally, 
Inc., V. State, 11 N.Y.S.2d 677, 170 
Misc. 914. 

(7) To show that work required of 
contractor was not in excess of con¬ 
tract.—Michael V. State, 79 N.Y.S.2d 
107, 192 Misc. 464, modified on other 
grounds 80 N.Y.S.2d 79, 192 Misc. 464, 
aflirmed 93 N.Y.S.2d 234, 276 App.Div. 
806—WiZaka Const. Co. v. State, 62 
N.Y.S.2d 91. 

(8) As to award for damages.— 
W. B. O’Neil Const. Co. v. State, 19 
N.Y.S.2d 624, 269 App.Div. 794. 


TTncontradicted evidence as to dam¬ 
ages 

(1) Where state did not introduce 
any testimony to dispute claimant’s 
testimony in respect of damages, con¬ 
tractor’s claim in respect of such 
matter would be allowed.—Clemente 
Contracting Co. v. State, 89 N.Y.S.2d 
463. 

(2) The court of claims is bound 
by claimant’s testimony as to amount 
of damages sustained by him because 
of delays in performance of contract 
as result of state’s breach thereof in 
falling to Inform contractor of re¬ 
sults of test borings, where there is 
no proof in record contradicting con¬ 
tractor’s figures, his books were ex¬ 
amined by state’s representatives, his 
witnesses were cross-examined at 
length, and no witnesses were called 
by state to give other or different 
rental values of contractor's idle 
equipment than those shown by con¬ 
tractor’s evidence.—^Brogan v. State, 
109 N.Y.S.2d 97. 

65. N.Y.—Schnurr v. State, 112 N.Y. 
S.2d 678, 279 App.Div. 1119—^Tut¬ 
tle V. State. 78 N.Y.S.2d 82(K 191 
Misc. 1014—^Dawley v. State, 61 N. 
Y.S.2d 69, 186 Mlsa 671—Wagner 
V. State, 32 N.Y.S.2d 818, 177 Misc. 
1078—Dulinak v. State, 30 N.Y.S. 
2d 799, 177 Misc. 372, affirmed 30 
N.Y.S.2d 838, 262 App.Div. 1064, 
Mazikowskl v. State, 30 N.Y.S.2d 
838, 262 App.Div. 1064, and Jukow- 
skl V. State, 30 N.T.S.2d 839, 262 
App.Div. 1064—Maloney v. State, 
49 N.Y.S.2d 856, affirmed 65 N.Y.S. 
2d 846, 269 App.Div. 802, motion 
denied 72 N.E,2d 21, 296 N.Y. 832, 
affirmed 73 N.E.2d 270, 296 N.Y. 
965—Millis v. State. 49 N.Y.S.2d 
517. 

Tair preponderance 

Claim must be proved by a fair 
preponderance of the evidence.—Gil¬ 
bert V. State, 56 N.Y.S.2d 232, 186 
Misc. 162—Connolly v. State, 42 N. 
Y.S.2d 311. 

Evidence held snffident 

(1) To support a recovery.—^Brown 
V. State, 111 N.Y,S.2d 63, 279 App. 
Div. 968—^Underwood v. State, 109 N. 
T.S,2d 296, 279 App.Div. 823—^Feron 
v. State, 66 N.Y.S.2d 838, 271 App.Div. 
914—^Barna v. State, 46 N.Y.S.2d 613, 
267 App.Div. 261, affirmed 69 N.E.2d 
784, 293 N.Y. 877—Torrey v. State, 42 
N.Y.S.2d 567, 266 App.Div. 900, fol¬ 
lowed in Kennedy v. State, 42 N.Y.S. 
2d 668, 266 App.Div. 900—Lines v. 
State. 84 N.Y.S.2d 757, 264 App.Div. 
747—Jacobs v. State, 33 N.Y.S.2d 692, 
263 App.Div. 1047—^Le Boeuf v. State, 
12 N.Y.S.2d 640, 266 App.Div. 798, af¬ 
firmed 23 N.E.2d 660, 281 N.Y. 737— 
Quigley V. State, 108 N.Y.S.2d 889, 
202 Misc. 346—Sanders v. State, 76 
N.Y.S.2d 817, 191 Misc. 248, affirmed 
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affirmed 84 N.E.2d 151, 298 N.Y. 850— 
Sutherland v. State, 68 N.Y.S.2d 553, 
189 Misc. 953—^Ryan v. State, 43 N.Y. 
S.2d 181, 180 Misc. 370—Kerner v. 
State, 45 N.Y.S.2d 648—France v. 
State, 30 N.T.S.2d 242. 

(2) To establish negligence.—^Foley 
V. State, 110 N.Y.S.2d 735, 279 App. 
Div. 964—^Hunter v. State, 79 N.Y.S. 
2d 25, 273 App.Div. 1033—^Matthews 
V. State, 66 N.Y.S.2d 199, 271 App. 
Div. 389, affiirmed 73 N.E.2d 261, 296 
N.Y. 946—^Adams v. State, 67 N.Y.S. 
2d 42, 269 App.Div. 482, reversed on 
other grounds 68 N.E.2d 44, 295 N. 
Y. 946, conformed to 63 N.T.S.2d 711, 
270 App.Div. 1062, affirmed 69 N.E. 
2d 816, 296 N.Y. 664—Russell v. State, 
52 N.Y.S.2d 629, 268 App.Div. 685— 
Boyce Motor JLiines v. State, 109 N.Y. 
S.2d 163, 200 Misc. 1047, reversed on 
other grounds 117 N.T.S.2d 289, 280 
App.Div. 693—Herendeen v. State, 94 
N.Y.S.2d 432, 197 Misc. 749, affirmed 
93 N.Y.S.2d 700. 276 App.Div. 817, 
and 93 N.Y.S.2d 701. 276 App.Div. 817, 
two cases, and Welland v. State, 93 
N.Y.S.2d 701, 276 App.Div. 817—Shaw 
V. State, 93 N.T.S.2d 613. 196 Misc. 
792, affirmed 104 N.y.a2d 278, 278 
App.Div. 871, affirmed 101 N.E.2d 760, 
303 N.Y. 644—^Petrozak v. State, 69 
N.Y.S.2d 809, 189 Misc. 809—Walter 
V. State, 65 N.T.S.2d 378, 187 Misc. 
1034—^Dawley v. State, 61 N.Y.S.2d 
59, 186 Misa 671—^Town v. State, 49 
N.Y.S.2d 924. 

(3) To show contributory negli¬ 

gence.—Caloro V. State, 113 N.Y.S. 
2d 332, 280 App.Div. 854—^Baldwin 
V. State, 111 N.Y.S.2d 600, 279 App. 
Div. 973—Foley v. State, 110 N.Y.S. 
2d 785, 279 App.Div. 964—Miner v. 
State, 98 N.Y.S.2d 462, 277 App.Div. 
921—Triebel v. State, 85 N.Y.S.2d 864, 
274 App.Div. 1012, affirmed 87 N.E.2d 
125, 299 N.Y. 713—Hunter v. State, 
79 N.Y.S.2d 26, 278 App.Div. 1033— 
Wiley V. State, 68 N.Y.S.2d 807, 271 
App.Dlv. 1046, appeal denied 71 N.Y. 
S.2d 729, 272 App.Dlv. 846—Matthews 
V. State, 66 N.Y.S.2d 199, 271 App. 
Div. 889, affirmed 73 N.B.2d 261, 296 
N.Y, 946—Crane v. State. 31 N.Y.S.2d 
274, 268 App.Dlv. 777, reargument de¬ 
nied In re Crane’s Estate, 82 N.Y.S. 
2d 1022, 263 App.Div. 917, affirmed 
60 N.E.2d 822, 291 N.Y. 678—Bovey 
V. State, 93 N.Y.S.2d 560, 197 Misc. 
302—Shaw v. State, 93 N.Y.S.2d 613, 
196 Misc. 792, affirmed 104 N.Y.S.2d 
273, 278 App.Dlv. 871—Giroux v. 

State, 82 N.Y.S.2d 663, 193 Misc. 589 
—Casey v. State, 76 N.Y.S.2d 672, 
191 Misc. 96, affirmed 79 N.Y.S.2d 
913, 273 App.Div. 1048—^Lailtenberger 
V. State, 72 N.Y.S.2d 810, 190 Misc. 
633, affirmed 79 N.Y.S.2d 191, two cas¬ 
es, 278 App.Div. 942—^Maloney v. 
State, 49 N.Y.S.2d 866, affirmed 55 N. 
Y.S.2d 846, 269 App.Div. 802, motion 
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denied 72 N.E.2d 21, 296 N.Y. 832, af¬ 
firmed 73 N.B.2d 270, 296 N.T. 966. 

(4) To show that the proximate 
cause of the injury was claimant’s 
contributory negligence.—Piragnoli v. 
State, 113 N.Y.S.2d 391, 280 App.Div. 
849—Keyser v. State, 111 N.Y.S.2d 
677, 279 App.Div. 970—^Miller v. State, 
106 N.Y.S.2d 528, 201 Mlsc. 859. 

(6) To show that state had notice 
of danger.—^Wenzel v. State, 36 N.Y. 
S.2d 943, 178 Misc. 932. 

Evidence held Insnffloient 

(1) To warrant recovery.—Chaffee 

V. State, 107 N.Y.S.2d 891, 279 App. 
Div. 682—Wesley v. State, 72 N.Y.S. 
2d 772, 272 App.Div. 990—^Vunck v. 
State, 46 N.Y.S.2d 768, 267 App.Div. 
934, appeal denied 48 N.Y.S.2d 684, 
267 App.Div. 1010—Woodcock v. 
State, 38 N'.Y.S.2d 757, 265 App.Div. 
980—O’Brien v. State, 30 N.Y.S.2d 
790, 263 App.Div. 746, appeal granted 
45 N.B.2d 176, 289 N.Y. 676—Carmi- 
natl V. State, 16 N.Y.S.2d 621, 268 
App.Div. 931, followed in Bookhout v. 
State, 16 N.Y.S.2d 622, 258 App.Div. 
931, and Byan v. State, 16 N.Y.S.2d 
622, 258 App.Ddv. 931—Carver v. 

State. 68 N.Y.S.2d 614, 188 Misc. 660 
—Julian V. State, 63 N.Y.S.2d 364, 
187 Misc. 146—Foley v. State. 30 N. 
Y.S.2d 998, 177 Misc. 443, reversed 
on other grounds 41 N.Y.S.2d 266, 266 
App.Div. 682—Janofsky v. State, 49 
N.Y.S.2d 26—Connolly v. State, 42 N, 
Y.S.2d 311—Monalian v. State, 41 N. 
Y.S.2d 642. 

(2) To establish negligence.—^Mc¬ 
Mahon V. State, 113 N.Y.S.2d 387, 
280 App.Div. 846—^Bovey v. State, 93 
N.Y.S.2d 660, 197 Misc. 302—Coffey v. 
State, 86 N.Y.S.2d 172, 193 Misc. 1060, 
affirmed 96 N.Y.S.2d 303, 276 App.Div. 
1049, and 96 N.Y.S.2d 304, two cases, 
276 App.Div. 1049, reargument and 
appeal denied 97 N.Y.S.2d 918, 277 
App.Div. 831—^Brush v. State, 75 N. 
Y.S.2d 768, 190 Misc. 909—Laiten- 
berger v. State, 72 N.Y.S.2d 810, 190 
Misc. 633, affirmed 79 N.Y.S.2d 191, 
two cases, 273 App.Div. 942—Juliano 
V. State, 71 N.Y.S.2d 474, 190 Misc. 
180, affirmed 77 N.Y.S.2d 826, 273 App. 
Div. 936—Seelye v. State, 34 N.Y.S. 
2d 206, 178 Misc. 278, affirmed 47 N.Y. 
S.2d 618, 620, 267 App.Div. 941. 

(3) To show contributory negli¬ 
gence.—Clerk V. State, 112 N.Y.S.2d 
682, 280 App.Div. 187—Foley v. State, 
110 N.Y.S.2d 736, 279 App.Div. 964 
—^Herendeen v. State, 94 N.Y.S.2d 432, 
197 Misc. 749, affirmed 93 N.Y.S.2d 
700, 276 App.Div. 817, and 93 N.Y.S. 
2d 701, two cases, 276 App.Div. 817, 
and Welland v. State, 93 N.Y.S.2d 701, 
276 App.Div. 817—Goodwin v. State, 
82 N.Y.S.2d 368, 274 App.Div. 824, af¬ 
firmed 84 N.B.2d 638, 298 N.Y. 873— 
Foley V. State, 41 N.Y.S.2d 266. 266 
App.Div. 682—Sher v. State, 86 N.Y. 
S.2d 266, 194 Misc. 172—Neddo v. 


State, 86 N.Y.S.2d 64, 194 Misc. 379, 
affirmed 90 N.Y.S.2d 650, 275 App. 
Div. 492, affirmed 91 N.Y.S.2d 515, 
275 App.Div. 982, affirmed 89 N.E.2d 
253, 300 N.T. 633—^Mitchell v. State, 
85 N.Y.S.2d 80. 193 Misc. 507—Suth¬ 
erland V. State. 68 N.Y.S.2d 553, 189 
Misc. 953—Dawley v. State, 61 N. 
Y.S.2d 69, 186 Misc. 571—Dunn, v. 
State. 62 N.Y.S.2d 128—Perry v. 
State, 49 N.Y.S.2d 541—Millis v. 
State, 49 N.T.S.2d 617—Caliban v. 
State, 36 N.Y.S.2d 840, affirmed 42 
N.Y.S.2d 440, 266 App.Div. 816. 

(4) To establish the cause of the 
injury.—Jacobs v. State, 95 N.Y.S.2d 
848, 276 App.Div. 452. 

(6) To show that state had notice 
of danger.—^Mosher v. State, 77 N. 
Y.S.2d 643, 191 Misc. 804. affirmed 90 
N.Y.S.2d 198, 276 App.Div. 891. 

66. Preponderance of evidence 

A state employee, in order to re¬ 
cover damages from state in action 
at law for injuries sustained in 
course of employment, must es¬ 
tablish state’s fault by fair prepon¬ 
derance of evidence.—Converse v. 
State, 65 N.Y.S.2d 922. 

Evidence held siifficient 

To show that employee was ille¬ 
gally discharged.—Grix v. State, 8 
N.W.2d 62, 304 Mich. 269. 

Evidence held insnfflcieiLt 
To establish laches.—Grix v. State, 
supra. 

67. N.Y.—Taylor v. State, 96 N.B. 
2d 765, 302 N.Y. 177—Black v. 
State, 97 N.Y.S.2d 802, 277 App. 
Div. 833, affirmed 96 N.B.2d 765, 
302 N.Y. 177, followed in Harvey 
V. State, 98 N.Y.S.2d 391, 277 App. 
Div. 834, affirmed 96 N.E.2d 766, 
302 N.Y. 177. 

Evidence held sufficient 

(1) To support recovery by claim¬ 
ant.—Martin v. State, 113 N.Y.S.2d 
314, 280 App.Dlv. 846—^La Rose v. 
State, 100 N.Y.S.2d 717, 199 Misc. 
317. 

(2) To establish negligence on the 
part of the state.—^Black v. State, 
97 N.Y.S.2d 802, 277 App.Div. 833, af¬ 
firmed 96 N.E.2d 766, 302 N.Y. 177, 
followed in Harvey v. State, 98 N.Y. 
S.2d 391, 277 App.Div. 834, affirmed 
96 N.E.2d 766, 302 N.Y. 177—^Kenney 
V. State, 80 N.Y,S.2d 686, 274 App. 
Div. 823, affirmed 83 N.E.2d 146, 298 
N.Y. 739—Williams v. State, 74 N.Y. 
S.2d 647, 190 Misc. 1019. 

Evidence held' insufficient 

(1) To warrant recovery by claim¬ 
ant.—Scamp V. State, 70 N.Y.&2d 762, 
189 Misc. 802—^Brown v. State, 30 
N.Y.S.2d 671. 

(2) To establish negligence on the 
part of the state.—Scamp v. State, 
70 N.Y.S.2d 762, 189 Misc. 802—Moy- 

I er V. State, 60 N.Y.S.2d 203. 
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Clai 2 nant’s evidence as to damages, 
where not contradicted or impeached, 
must be accepted.—^Williams v. 
State, 74 N.T.S.2d 647, 190 Misc. 

1019. 

68. N.Y.—Stevens v. State, 9S N.Y. 
S.2d 732, 196 Misc. 712, motion de¬ 
nied 94 N.Y.S.2d 355, 197 Misc. 315, 
affirmed 100 N.Y.S.2d 826, 277 App. 
Div. 418, appeals dismissed 101 N. 
E.2d 486, 303 N.Y. 61o, appeal de¬ 
nied 108 N.Y.S.2d 1004, 279 App. 
Div. 695, appeal denied 104 N.E.2d 
360, 303 N.Y. 801—Slater v. State, 
82 N.Y.S.2d 313, 192 Misc. 826, ap¬ 
peal dismissed 93 N.Y.S.2d 712, 276 
App.Div. 824—Gould v. State, 40 
N.Y.S.’d 313, 181 Misc. 884—Scalia 
V. State. 264 N.Y.S. 327, 147 Misc. 
622—Shrader v. State, 46 N.Y.S.2d 
199. 

Evidence held sufficient 

(1) To warrant recovery.—^Turack 
V. State. 21 N.Y.S.2d 386. 269 App. 
Div. 1105, affirmed 34 N.E.2d 899, 285 
N.Y. 737—Tortora v. State, 279 N.Y. 
S. 794, 244 App.Div. 861, affirmed 199 
N.B. 44. 269 N.Y. 167—Gould v. State, 
92 N.Y.S.2d 261, 196 Misc. 488—Kler- 
nan v. State, 87 N.Y.S.2d 73, 194 
Misa 490—Diddle v. State, 76 N.Y.S. 
2d 182, 190 Misc. 347—Breslln v. 
State, 72 N.Y.S.2d 62, 189 Misc. 647— 
Lee V. State, 64 N.Y.S.2d 417, 187 
Misa 268—Dow v. State. 60 N.Y.S. 
2d 342, 183 Misa 674—Scalia v. 
State, 264 N.Y.S. 327, 147 Misa 622— 
Donahue v. State, 46 N.Y.S.2d 949. 

(2) To establish negligence.— 
Breslln v. State, 72 N.Y.S.2d 62, 189 
Misa 647—Scolavino v. State, 62 N. 
Y.'S.2d 17, 187 Misa 253, modified on 
other grounds 67 N.Y.S.2d 202, 271 
App.Div. 618, affirmed 74 N.E.2d 174, 
297 N.Y. 460. 

Evidence held insufficient 

(1) To warrant recovery.—^Fran¬ 
cisco V. State, 98 N.Y.S.2d 628, 277 
App.Dlv. 919—^D1 Flore v. State, 88 
N.Y.S.2d 816, 275 App.Div. 886—Mc¬ 
Cabe V. State, 78 N.Y.S.2d 687, 273 
App.Div. 1048—Shrader v. State, 46 
N.Y.S.2d 199. 

(2) To establish negligence.—^Val¬ 
entine V. State, 100 N.Y.S.2d 667, 
277 App.Div. 1069, appeal denied 101 
N.Y.S.2d 248. 277 App.Dlv. 1080— 
Fowler V. State, 78 N.Y.S.2d 860, 192 
Misa 16—Nott v. State, 76 N.Y.S.2d 
737, 190 Misc. 1027, appeal dismissed 
94 N.Y.S.2d 901, 276 App.Div. 798— 
McCabe v. State. 73 N.Y.S.2d 441, 190 
Misa 11. affirmed 78 N.Y.S.2d 687, 
273 App.Dlv. 1048—^Dowly v. State, 
68 N.Y.S.2d 673, 190 Misa 16—Root 
V. State, 40 N.Y.S.2d 576, 180 Misa 
206—Betts V. State, 64 N.Y.S.2d 475 
—Shrader v. State, 46 N.Y.S.2d 199. 

(8) To establish contributory neg¬ 
ligence.—Lee V. States 64 N.Y.fi.2d 
417, 187 Misa 268. 
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or by®9 inmates of state institutions, and claims for 
injury to persons using state property and build¬ 
ings,^® such as parks and beaches.^1 

§ 208(5). -Trial 

In some Jurisdictions there Is no provision for juries 
In the practice of the court of claims and the judges 
of the court are arbiters of the facts as well as of the 
law. 

There must be a compliance with statutory re¬ 
quirements as to the conduct of the trial.^^ Jn some 
jurisdictions there is no provision for juries in the 
practice of the court of claims,“^3 and the judges of 
the court are arbiters of the facts as well as of 
the Iaw.74 It has been held that a reference may 
be ordered only with the consent of the parties.^^ 
The claim should not be dismissed at the close of 
claimant’s proof unless claimant has failed to es¬ 


tablish a prima facie case after giving his evi¬ 
dence the benefit of every favorable inference 
which can reasonably be drawn.A claim dis¬ 
missed for claimant’s failure to appear may be re¬ 
stored to the calendar where his absence is satis¬ 
factorily explained.*^^ 

Findings. General practice provisions as to the 
making of findings of fact in actions tried without 
a jury apply to the court of claims,*^ and the find¬ 
ings of a majority of the court are the findings 
of the court notwithstanding there is a dissent.^® 
Where the court has rendered an opinion in writ¬ 
ing setting forth the essential facts, it is not required 
to pass on proposed findings of fact and conclu¬ 
sions of law.®® Where the court finds that the state 
was not negligent, it need not make a finding on 
the issue of contributory negligence.®^ The court 
is not required to make findings of fact where it 


Damages for death 
N.Y.—Slater v. State. 82 N.T.S.2d 
313, 192 Misc. 826. appeal dis¬ 

missed 93 IT.T.S.2d 712, 276 App. 
Div. 824—^Dowly v. State, 68 N.Y.S. 
2d 573, 190 Mlsc. 16—Grasso v. 
State, 31 N.Y,S.2d 398, 177 Mlsc. 
690. affirmed 34 N.Y.S.2d 440, 264 
App.Div. 745, affirmed 43 K'.£!.2d 
530, 289 N.Y. 552. 

69. SvldeiLce held saffloieut 

(1) To warrant recovery.—-Weihs 
V. State. 45 N.Y.S.2d 642, 267 App. 
Div. 233. 

(2) To show that state waa negli¬ 
gent.—Jones V. State, 45 N.Y.S.2d 
404, 267 App.Dlv. 254. 

Evidence held insnfflolexLt 

(1) To warrrant recovery.—Her¬ 
rick V. State, 82 N.Y,S.2d 607, 177 
Misc. 1009. 

(2) To establish negligence.—Sta- 
tini V. State, 112 N.Y.S.2d 20. 

7a Evidence held gaffldent 

To support recovery.—Mello v. 
State. 40 N.Y.S.2d 38, 266 App.Div. 
696—Franczak v. State, 18 N.Y.S.2d 
385, 259 App.Div. 786. 

Bvidenoe held inaniflclent 

(1) To warrant recovery.—Stevens 
V. State. 24 N.Y.S.2d 387, 261 App. 
Div. 853—Simpson v. State, 77 N.Y.S. 
2d 760, 192 Misc. 49. 

(2) To establish negligence.—Scul¬ 
ly V. State, 111 N.Y.S.2d 244, 279 
App.Div. 964—Simpson v. State, 77 
N.Y.S.2d 760. 192 Misa 49. 

Wife’s medloal expenses 
N.T.—Bowles v. State, 69 N.T.S.2d 
839, 186 Misc. 295. 

71. N.Y.—Radin v. State, 80 N.T.S. 
2d 189, 192 Misc. 247—Ryan v. 
State, 77 N.Y.S.2d 764, 192 Mlsc. 
408—Cunningham v. State, 32 N.Y. 
S.2d 275, modified on other grounds 
84 N.Y.S.2d 903, 264 App.Div. 811. 


Svidenoe held soffident 

(1) To support recovery.—^Brown 
v. State, 33 N.Y.S.2d 705. 268 App. 
Div. 1045—Cunningham v. State, 32 
N.Y.S. 2d 276, modified on other 
grounds 34 N.Y.S.2d 903, 264 App. 
Div. 811. 

(2) To establish negligence.—Co¬ 
vey V. State, 106 N.Y.S.2d 18, 200 
Misc. 340—Cunningham v. State, 32 
N.Y.S.2a 276, modified 84 N.Y.S.2d 
903, 264 App.Div. 811. 

(3) To show that person using 
beach was an Invitee.—^Plche v. 
State, 106 N.Y.S.2d 487, 202 Misc. 
84. 

Evidence held insuffiolent 

(1) To warrant recovery.—Oppen- 
helm V. State, 81 N.Y.S.2d 210, 268 
App.Div. 779. 

(2) To establish negligence.— 

MacDonough v. State, 69 N.Y.S.2d 
808, 272 App.Div. 848—^Radln v. 

State, 80 N.Y.S.2d 189, 192 Mlsc. 247 
—Grlfel V. State, 110 N.Y.S.2d 739. 

(3) To establish contributory neg¬ 
ligence.—^Radin v. State, supra. 

(4) To establish proximate cause. 
—■White V. State, 104 N.Y.S.2d 8-49, 
278 App.Div. 892—^Messing v. State, 
96 N.Y.S.2d 372, 197 Mlsc. 907. 

72. N.Y,—Rockaway Pacific Corpo¬ 
ration V. State, 196 N.Y.S. 899, 119 
Misc. 650, affirmed 198 N.Y.S. 944, 
206 App.Div. 642. 

59 C.J. p 294 note 20. 

73. N.Y.—^Podzuwelt r. State, 78 
K.Y.S.2d 108, 192 Misc. 528. 

74. N.T.—Foley v. States 30 N.T.S. 
2d 1005, 177 Mlsc. 450, reversed 
on other grounds 41 N.Y.S.2d 256, 
266 App.Div. 682. 

59 C.J. p 294 note 21. 

75. N.Y.—Podzuweit v. State, 78 N. 
Y.S.2d 108, 192 Misa 528. 
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Ihiplied consent 

A motion to dismiss the claim on 
grounds not appearing on Its face 
under a statute authorizing such a 
motion and providing that the court 
may direct that questions of fact 
arising on the motion be tried by a 
jury or referee is an implied consent 
to a reference.—'Podzuweit v. State, 
supra. 

CUear statement of questions of fact 
An order referring matter to offi¬ 
cial referee should clearly and suc¬ 
cinctly state the questions of fact to 
be answered and direct referee to re¬ 
port his findings on such questions 
to the court for action.—^Podzuweit 
V. State, supra. 

76. N.Y.—Seelye v. State. 34 N.Y.S. 
2d 206, 178 Misc. 278, affirmed 47 
N.T.S.2d 618, 620. 267 App.Div. 941. 

77. N.Y.—Cooper-Snell Co. v. State, 
178 N.Y.S. 272, 109 Mlsc. 96, re¬ 
versed on other grounds 184 N.Y.S. 
149, 193 App.Div. 192, reversed on 
other grounds 129 N.E. 893, 230 N. 
Y. 249. 

59 C.J. p 294 note 26. 

78. N.Y.—Ostrander v. State, 85 N. 

B. 668, 192 N.Y. 415—Sears v. 
State, 282 N.Y.S. 492, 245 App.Div. 
901, affirmed 1 N.B.2d 339, 270 N. 
Y. 679—Liftchlld v. State, 41 N.Y. 
S.2d 8, 180 Mlsc. 292. ,, 

79. N.T.—Warren v. State, 219 N.Y. 
S. 530, 219 App.Dlv. 124. 

80. N.Y.—^Marine Air Ways v. State, 
104 N.Y.S.2d 964, 201 Misc. 349, 
affirmed 116 N.T.S.2d 778—Za- 
jaczkowskl v. State, 71 N.Y.S.2d 
261, 189 Misc. 299. 

81. N.T.—Seelye v. State, 34 N.T.S. 
2d 205, 178 Misc. 278, affirmed 47 
N.Y.S.2d 618, 620, 267 App.Div. 
841. 
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dismisses a claim on questions of law.** An appli¬ 
cation may be made to revise the findings before 
judgment is entered.** 

§ 208(6). -Judgment; Award; Costs 

and Counsel Fees 

Subject to statutory variations the genera^ rules as 
to Judoments and damages apply in the court of claims. 
As a general rule costs and counsel fees are not award¬ 
ed In the court of claims. 

In accordance with the general rules relating to 
judgments, the court of claims in a proper case 
may modify its judgments and grant new trials, 
but it cannot, after the time to appeal has ex¬ 
pired, limit, modify, or set aside its judgment to 
meet newly ascertained equities or provisions of 
law.*5 The court has power to correct a mistake, 
irregularity, or defect after judgment has been 
rendered and an appeal taken.^® Where the case 
has been tried but not yet decided, the court may in 
its discretion permit the case to be reopened for the 
taking of further evidence,®^ and, where claimant 
proves a case but fails to prove damages, the dis¬ 
missal may be with leave to apply to reopen the 
case and present proof of damages.®® Where the 
statute provides that no judgment of the court of 
claims shall be paid until the filing of a certificate 
of the attorney general that he will not appeal, it 
is incumbent on claimant, recovering judgment, to 
apply for such certificate,®® but the statute does 
not apply where appeals from such judgments have 
been finally decided, cause remitted, and no further 
appeal lies.®® 

Award in appropriation case. Under the rules 


of the court, it may be required that no judgment 
in appropriation claims or claims for damages to 
real property be entered unless the attorney general 
files a written approval of title to the property in¬ 
volved,®i but the court may in its discretion dis¬ 
pense with a compliance with the rule.®® In the 
hearing of appropriation claims to which there are 
adverse claimants, where all the parties do not con¬ 
sent to have their respective interest in the estate 
appropriated determined by the court of claims, a 
gross award should be made for the aggregate in¬ 
terests, and the parties remanded to the regular con¬ 
stitutional courts for the distribution between them 
of their respective interests, so that the award takes 
the place of the lands, structures, and waters tak¬ 
en,®® and every interest, whether in possession, by 
reversion or remainder by mortgage or other lien 
or encumbrance, attaches to the award, and must 
be satisfied before the award is paid,®^ or the award 
must be deposited to be distributed as the interests 
of each party may appear.®® A motion, in the court 
of claims, for an order directing the deposit in a 
bank of the amount of an award, in order that ad¬ 
verse claimants may proceed for an order of the 
supreme court determining such claims, will be de¬ 
nied, where such adverse claimants, although served 
with notice of appropriation, have not been brought 
in as parties.®® The proper procedure in such case 
is to move in the court of claims to set aside the 
award and grant a rehearing, and if, on such re¬ 
hearing, any adverse claimants do not consent that 
their claims be determined by the court of claims, 
an order may then be made for a determination in 
the supreme court® ^ If an award was made by 


82. N.T.—Llftchild v. State, 41 N. 
Y.S.2d 8, 180 msc. 292. 

83. N.T.—DulinaJk v. State, 30 N.T. 
S.2d 799, 177 Misc. 372, affirmed 30 
N.T.S.2d 838, 262 App.Div. 1064. 

ITiim'ber of Jndsfes 
Where claims were flled prior to 
statute permittlngr final determina¬ 
tion of claim by one judgre of court 
of claims, and when statute requir¬ 
ing concurrence of two Judges of 
court was effective, two Judges of 
court had Jurisdiction to hear and 
determine application to revise find¬ 
ings.—Dulinak v. State, supra. 

84. N.Y.—Spellicy v. State, 29 N.Y. 
S.2d 813, appeal dismissed 55 N.Y. 
S.2d 392, 269 App.Div. 730. 

ITewly discovered evidence 

A motion to set aside the Judgment 
and for new trial could not be re¬ 
garded as being based on newly dis¬ 
covered evidence, where the alleged 
newly discovered evidence was avail¬ 
able at the trial of the claim against 
the state.—Spelllcy v. State, supra. 


85. N.Y.—West 168th Street Garage 
Corp. V. State, 10 N.Y.S.2d 990, 266 
App.Div. 401, reargument denied 
12 N.Y.S.2d 759, 267 App.Div. 876 
—Spellicy v. State, 29 N.Y.S.2d 
813, appeal dismissed 55 N.Y.S. 
392, 269 App.Div. 730. 

Trial on new theory 
A Judgment could not be set aside 
merely to permit the trial of a claim 
against the state on a new theory.— 
Spellicy v. State, supra. 

86. N.Y.—^Mackney v. State, 29 N.Y. 
S.2d 1004, 177 Misc. 94. 

87. N.Y.—Gibson v. State, 283 N.Y. 
S. 201, 246 App.Div. 652. 

Beopening to preserve offer of evi¬ 
dence 

N.Y.—Scolavlno v. State, 62 N.Y.S.2d 
17, 187 Misc. 253, modified on other 
grounds 67 N.Y.S.2d 202, 271 App. 
Div. 618, affirmed 74 N.E.2d 174, 
297 N.Y. 460. 

88. N.Y.—^La Rose v. State, 100 N.Y. 
S.2d 717, 199 Misc. 817. 
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89. N.Y.—Olcott V. Flemming, 206 
N.Y.S. 89, 123 Misc. 677, affirmed 
209 N.Y.S. 889, 214 App.Div. 741. 

90. N.Y.—^People ex rel. Palmer v. 
Travis, 119 N.B. -437, 223 N.Y. 160. 

91. N.Y.—Solkat Realty Corp. v. 
State, 21 N.Y.S.2d 853, 174 Misc. 
808, affirmed 29 N.Y.S.2d 622, 262 
App.Div. 944, reargument denied 
80 N.Y.S.2d 702, 262 AppJ)lv. 987, 
affirmed 42 N.F.2d 13, 288 N.Y. 547. 

92. N.Y.—Solkat Realty Corp. v. 
State, supra. 

Title disputed 

N.Y.—Solkat Realty Corp. v. State, 
supra. 

93. N.Y.—Taylor v. State, 124 N.Y. 
S. 818. 

94ri N.Y.—Taylor v. State, supra. 

95. N.Y.—Taylor v. State, supra. 

96. N.Y.—Smith v. State, 194 N.Y.S. 
176, 118 Misc. 610. 

197. N.Y.—Smith v. Stator supta. 
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the court for land appropriated by the state, but 
claimant does not have a marketable title, he is 
only entitled to have the money deposited in a bank 
at interest, to be distributed on an application to 
the supreme court.98 

Damages, A statutory limitation on the power 
of the court to make an award against the state is 
controlling. 9 9 General rules as to damages apply 
in actions against the state in the court of claims.^ 
In adjudging compensation fcr land appropriated 
by the state the court cannot place the value of the 
land below that given by any witness,^ and claim¬ 
ant is entitled to be reimbursed for the expenses of 
obtaining a clerk’s search showing his title,3 but the 
court must limit the award to the sum fixed by 
claimant with interest from the appropriation.** 
Where a claim is made for a continuing wrong, 
the award will be made on the assumption that the 


state will cease its wrongful conduct,^ and claim¬ 
ant will be limited to damage he sustained up to 
the filing of his claim.® Exemplary or punitive 
damages will not be awarded against the state, 
at least under circumstances where the state would 
not be subject to such damages if it were a private 
individual or corporation.® On a claim by a tenant 
in common® or by the entirety,only the damage 
to claimant’s interest may be awarded. Claimant 
may recover his entire damage although he has 
been compensated in part by his insurer, and the 
state’s remedy is to move that the claim be amended 
to add the insurer as a party.^l 

Interest General statutory provisions as to the 
allowance of interest apply in the court of claims,^® 
subject to any special statutory variations such as a 
special statute suspending interest on claims filed 
later than a specified time after they accrue.^® 


98. W.T.—^People ex rel. Smith v. 
Sohmer, 149 IST.T.S. 276. 163 App. 
Div. 830, affirmed 109 N.E. 1090, 
215 ]Sr.T. 709. 

99. N.T.—Waterloo Woolen Mfg. 
Co. V. State, 194 N.T.S. 155, 118 
Misc. 516. 

59 C.J. p 294 note 27. 

1- N^.T.—Hoffmaa v. State. 53 N.Y. 
S.2d 580, 269 App.Div. 719—Goss 
V. State, 46 N.Y.S.Sd 879. 
Damages for death of, or injury to, 
Incoxapetent 

(1) General damages will not be 
awarded for the wrongrful death of 
an Incurably insane person.—Kubas 
V. State. 104 N.T.S.2d 856, 278 App. 
Dlv. 887 —Orasso v. State, 34 N.T.S. 
2d 440, 264 App.Div. 745, affirmed 43 
lsr.B.2d 530, 289 N.Y. 552. 

(2) In such case, the award must 
be limited to funeral expenses.— 
Castellano v. State, 63 N.Y.S.2d 116. 

(3) On claim a^rainst state for In¬ 
juries sustained by inmate of state 
school for mental defectives, in ab¬ 
sence of proof with respect to in¬ 
mate's earning capacity or probable 
discharge, damages included com¬ 
pensation for pain, suffering, and 
permanent disability but not loss of 
present or future earnings.—^Zeigler 
V. State. 39 N.Y.S.2d 394, 179 Misc. 
827. 

2. N.Y.—^Burchard v. State, 118 N. 
Y.S. 233, 128 App.Div. 760, appeal 
dismissed 89 N.E. 1096, 195 N.Y. 
677. 

3. N.Y.—^Burchard v. State, supra— 
Brainerd v. State, 131 N.Y.S. 221, 
74 Misc. 100. 

4. N.Y.—Garvin v. State, 190 N.Y.S. 
143, 116 Misc. 408. 

5. N.Y.—Zidel V. State, 96 N.Y.S. 
2d 830, 198 Misc. 91. 

8« N.Y.—Zidel V. State, supra. 


7. N.Y.—Nephew v. State, 36 N.Y.S. 
2d 641. 178 Misc. 824. 

8. N.Y.—^Nephew v. State, supra. 

9. N.Y.—Slocum v. State, 29 N.Y.S. 
2d 993, 177 Misc. 114. 

10. N.Y.—Bleeck v. State, 52 N.Y.S. 
2d 894, 184 Misc. 138. 

IX. N.Y.—Parry v. State, 85 N.Y.S. 

2d 78. 193 Misc. 876. 

Payment under loan receipt 
Where state was liable for damage 
to claimants' automobile trucks, sup¬ 
plies, accessories, and eQulpment by 
reason of a flood caused by state's 
negligence, state was not entitled to 
deduct from award the sum received 
by claimants under provisions of 
comprehensive insurance policies, 
wliich pasnnent was made pursuant 
to terms of a loan receipt, on ground 
that insurance companies were real 
parties in Interest as to such amount 
—Crane v. State, 76 N.Y.S.2d 681, 190 
Misc. 1063. 

12. N.Y.—C. F. Mentzinger's Sons, 
Inc. V. State, 106 N.Y.S.2d 108, 278 
App.Div. 1019—Husciano & Son 
Corp. V. State, 106 N.Y.S.2d 719, 
278 App.Div. 999—^Rusclano & Son 
Corp. V. State, 110 N.Y.S.2d 770, 
201 Misc. 690, motion denied 114 
N.Y.S.2d 667, 202 Misc. 868— 

D’Angelo v. State. 106 N.Y.S.2d 
360, 200 Misc. 667—^Dowly v. State, 
68 N.Y.S.2d 573, 190 Misc. 16. 
Claim based ou breach of ooutract 
N.Y.—Connor v. State, 47 N.Y.S.2d 
936. 

Death action 

N.Y.—^Dowly V. State, 68 N.Y.S.2d 
673, 190 Misc. 16—Sutherland v. 
State, 68 N.Y.S.2d 553, 189 Misc. 
963. 

Dadhes 

In absence of a motion by state to 
reopen, or notice to claimants that 
allowance of Interest is being con¬ 
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tested on ground of laches and an 
opportunity afforded them to be 
heard, interest must be allowed as 
provided by statute, notwithstand¬ 
ing apparent inexcusable laches of 
claimants following trial.—Connor v. 
State, 47 N.Y.S.2d 936. 

Additional claim by oontractor 
Contractor is entitled to interest 
on money concededly due him and 
withheld by state after completion 
of contract notwithstanding he in¬ 
tends to prosecute a claim for addi¬ 
tional money and refuses to execute 
a release of all claims.—^Rusclano & 
Son Corp. v. State, 105 N.Y.S.2d 719, 
278 App.Div. 999—Rusciano & Son 
Corp. V. State, 110 N.Y.S.2d 770, 201 
Misc. 690, motion denied 114 N.Y.S. 
2d 567, 202 Misc. 368. 

Mouey withh^ until final settle¬ 
ment 

In action by contractors to recover 
from state under a cost plus con¬ 
tract where there was a difference 
of opinion as to the interpretation of 
the contract and negotiations look¬ 
ing toward a final settlement, claim¬ 
ants were not entitled to recover in¬ 
terest on the amount found due 
where there was nothing to warrant 
a finding that withholding of the 
payment thereof was arbitrary or 
unreasonable.—^Harvey v. State, 102 
N.Y.S.2d 167, 200 Misc. 233, affirmed 
108 N.Y.S.2d 627, 279 App.Div. 708, 
motion denied 103 N.E.2d 548, 803 
N.Y. 768, affirmed 106 N.E.2d 60, 808 
N.Y. 976. 

13. N.Y.—Dowly V. State, 68 N.Y.S. 
2d 673, 190 Misc. 16—Sutherland 
V. State, 68 N.Y.S.2d 553, 189 Misc. 
958. 

Accrual of death action 
A cause of action for wrongful 
death accrues, within provision in 
Court of Claims Act suspending in¬ 
terest on interest-bearing claim filed 
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Costs and counsel fees. As a general rule costs^^ 
and counsel fees^s are not awarded in the court of 
claims. The court has authority to fix the fee and 
enforce the lien of the attorney for the claimant 
whether the claimant is an individual or corpora¬ 
tion,^® a guardian ad litem^^ or an executor or ad- 
ministrator.18 Where the parties are free to con¬ 
tract, the court should recognize and enforce their 
agreement with respect to counsel fees.i® 

§ 208(7). -Appeal 

The general rules of practice governliig appeals ap¬ 
ply as to appeals from the court of claims except insofar 
as there may be statutes or rules specially applicable 
to the court of claims. 

In some jurisdictions the general rules of prac¬ 
tice governing appeals from the court of general 
jurisdiction apply as to appeals from the court of 
claims except insofar as there may be statutes or 
rules specially applicable to the court of claims.^® 
An appeal from a judgment of the court of claims 
must be taken within the time limited by statute,^! 


§§ 208(6)-208(7) 

which begins to run on the service of the judgment 
on the appellant or his attomey-22 

Scope of review. Questions not properly raised 
in the court of claims will not be considered on re¬ 
view but, on appeal by the claimant, the state 
may raise the question of jurisdiction although it 
has not taken a cross appeal.24 In accordance with 
general rules questions of fact are to be determined 
by the court of claims and not by the appellate 
court.25 The decision of the court of claims on 
the facts is to be treated like the verdict of a jury,^® 
or like the findings of fact of a judge in a law case 
tried without a jury, 27 and. its findings of fact will 
not be disturbed where they are supported by the 
evidence.28 Questions of negligence, contributory 
negligence, and proximate cause are questions of 
fact where their determination rests on reasonable 
inferences from the evidence,28 and the determina¬ 
tion of the court of claims will not be disturbed 
where it is supported by the evidence,®® but such 
matters are subject to review where they present 
questions of law.®i Where inconsistent findings 
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more than six months after accruaJ 
of claim for period between expira¬ 
tion af six months and filing^ of claim, 
on appointment of deceased’s person¬ 
al representative having legal right 
to prosecute action, notwithstanding 
damages which right of action in¬ 
duces are property of statutory dis¬ 
tributees and that the right to such 
damages is a property right.—Suth¬ 
erland V. State, supra. 

14. KT.—Moyer v. State. 60 N.T.S. 
2d 203. 

59 C.J. p 294 note 36. 

15. N.Y.—Amato v. State, 9 N.Y.S. 
2d 934, 170 Misc. 136. 

18. N.Y.—Butler v. State, 39 N.Y.S. 
2d 876, 180 Misc. 127. 

17. N.Y.—^Butler v. State, supra— 
Amato V. State, 9 N.Y.S.2d 934, 170 
Misc. 136. 

18. N.Y.—Butler v. State, 39 N.Y.S. 
2d 876, 180 Misc. 127—Nephew v. 
State, 37 N.Y.S.2d 805, 179 Misc. 
124. 

Jurisdiction held not dependent on 
adzninistratox’s consent 
N.Y.—^Nephew v. State, supra. 

19. N.Y.—Butler v. State, 39 N.Y.S. 
2d 876, 180 Misc. 127. 

2a N.Y.—^Rice v. State, 294 N.Y.S. 
609, 162 Misc. 383—Brown v. State, 
31 N.Y.S.2d 16. 
form of record 

Case, not bill of exceptions, was 
proper form of record on appeal 
where questions to be reviewed were 
mostly fact questions.—^Rlce v. 
State, 294 N.Y.S. 609, 162 Misc. 383. 


Amendment of notice of appeal 
N.Y.—Brown v. State, 31 N.Y.S.2d 

16. 

21. N.Y.—Stevens v. State, 100 N. 
Y.S.2d 826, 277 App.Div. 418, ap¬ 
peals dismissed 101 N.R2d 486, 303 
N.Y. 613, appeal denied 108 N.Y.S. 
2d 1004, 279 App.Div. 695, appeal 
dismissed 104 N.B.2d 360, 303 N.Y. 
801. 

22. N.Y.—Stevens v. State, supra. 
Method of service 

Where messenger for clerk of the 
court of claims deposited certified 
copy of Judgment in post office in 
capitol, there was “service” under 
rule, providing that a paper in an 
action may bo served on an attorney 
by mailing it, in city, village, or town 
of party or attorney serving it, and 
such service started running of time 
to appeal.—Stevens v. State, supra. 

23. N.Y.—Arc Engineering Corp. v. 
State, 69 N.E.2d 180, 293 N.Y. 819, 
motion denied 60 N.E.2d 387, 294 
N.Y. 656. 

24. N.Y.—Michael v. State, 84 N.Y. 
S.2d 553, 193 Misc. 834. 

25. N.Y.—Eddy V. State, 286 N.Y.S. 
269, 246 App.Div. 685, followed in 
285 N.Y.S. 270, 246 App.Div. 685— 
Michael v. State, 79 N.Y.S.2d 107, 
192 Misc. 464, modified on other 
grounds 80 N.Y.S.2d 79, 192 Misc. 
464, affirmed 93 N.Y.S.2d 234, 276 
App.Div. 806. 

The credibility of witnesses was 
for court of claims.—Sparkill Realty 
Corp. V. State, 4 N.Y.S.2d 679, 259 
App.Div. 78, motion denied 4 N.Y.S. 
2d 1023, 25'4 App.Div. 800, affirmed 18 
N.B.2d 301, 279 N.Y. 656. 
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26. N.Y.—Bason v. State, 118 N.Y.S. 
2d 479, 280 App.Div. 358. 

27. Mich.—W. H. Knapp Co. v. 
State, 18 N.W.2d 421, 311 Mich. 
186. 

28. N.Y.—^Eason v. State, 113 N.Y.S. 
2d 479, 280 App.Div. 368—Rhyn- 
ders V. State, 33 N.Y.S.2d 936, 263 
App.Div. 1022—^Volker v. State, 17 
N.Y.S.2d 106, 268 App.Div. 1022— 
Threshman v. State, 6 N.Y.S.2d 
868, 256 App.Div. 760. 

29. N.Y.—^Poley v. State, 62 N.E.2d 
69, 294 N.Y. 276—Wood v. State, 24 
N.Y.S.2d 305, 261 App.Div. 849— 
Nichols V. State, 100 N.Y.S.2d 721, 
198 Misc. 791, affirmed 105 N.Y.S. 
2d 1010, 278 App.Div. 1015, and 
Miller v. State, 105 N.Y.S.2d 1010, 
278 App.Div. 1016, reversed on oth¬ 
er grounds 106 N.Y.S.2d 110, 278 
App.Div. 1016—Sutherland v. State, 
68 N.Y.S.2d 553, 189 Misc. 953. 

Traffic signal in highway 
Whether a traffic signal standard 
erected at center of an intersection 
was dangerous was a question of 
fact in proceeding against the state 
for damages for personal injuries 
resulting from automobile collision. 
—Carminati v. State, 16 N.Y.S.2d 621, 
258 App.Div. 931, followed in Book- 
hout V. State, 16 N.Y.S.2d 622, 268 
App.Div. 931, and Ryan v. State, 16 
N.Y.S.2d 622, 268 App.Div. 981. 

30. N.Y.—^Eason v. State, 113 N.Y.S. 
2d 479, 280 App.Div. 358—Goldfarb 
V. State, 37 N.Y.S.2d 246, 264 App. 
Div. 976. 

31. N.Y.—Adams v. State, 37 N.Y.S. 
2d 229, 264 App.Div. 978. 
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were made by the court of claims, those most fa¬ 
vorable to appellant must prevail on appeal.^^ Dis¬ 
cretionary orders, such as one granting claimant 
leave to file his claim, are subject to review,^^ but 
will not be disturbed imless there has been an abuse 
of discretion.34 Error not harmful or prejudicial to 
appellant does not warrant a reversal.35 Where the 
claim is disallowed as a matter of law, the appel¬ 
late court will consider the evidence in the light 
most favorable to claimant's 


D etefniincLtion and dispostiion. The appellate 
court may affirm,37 reverse,38 or modify33 the judg¬ 
ment of the court of claims. The court may make 
a final disposition of the case where the record be¬ 
fore it permits it to do so,^® but will remit the 
matter for a new trial where questions of fact re¬ 
main to be determined.^! Where the appellate 
court reversed an award, but did not reverse the 
findings or make new findings, the findings of the 
court of claims stand as affirmed by the appellate 

court.42 


3. Judicial Control and Review 


§ 209. In General 

Where the duties of the auditing officers are merely 
ministerial, their action may be reviewed and controlled 
by the courts, but where they are Judicial In nature, the 
auditing officers cannot be compelled to allow a claim 
unless their refusal to do so has been a plain abuse of 
discretion. 

Where and in so far as the duties of the auditing 
officers are merely ministerial, their action may be 


reviewed and controlled by the courts,^* which, 
however, will not compel the auditing officers to 
audit claims where it would be useless to do so,^^ 
or claims which they are not required by law to 
audit, or which have been properly disallowed 
and in so far as the auditors* duties are judicial in 
their nature, they cannot be compelled by the courts 
to allow a claim unless their refusal to do so has 
been a plain abuse of discretion.^7 Before any 


32. N.T.—White v. State, 23 N.T.S. 
2d 526, 260 App.Div. 413, affirmed 
34 N.B.2d 896, 286 N.T. 728. 

33. N.Y.—Rugrg V. State, 102 N.B.2d 
697, 303 N.Y. 361. 

34w N.T.—Scully V. State, 91 N.Y.S. 
2d 716, 276 App.Div. 1016—Web¬ 
ster V. State, 12 N.Y.S.2d 174, 257 
App.Div. 902, reargrument denied 
14 N.Y.S.2d 491, 257 App.Div. 1043, 
appeal denied 22 N.E.2d 768, 281 
NT.Y. 889.“ 

35. N.Y.—^Taylor v. State, 96 N.E. 
2d 765, 302 N.Y. 177—Black v. 
State, 97 N.Y.S.2d 802, 277 App. 
Div. 833, affirmed 96 N.B.2d 766, 
302 N.Y. 177, followed in Harvey 
V. State, 98 N.Y.S.2d 391, 277 App. 
Div. 834, affirmed 96 N.E.2d 765, 
302 N.Y. 177—Agostini v. State, 53 
N.Y.S.2d 120, 268 App.Div. 1014, 
affirmed 62 N.B.2d 488, 294 N.Y. 
860. 

36. Mich.—^McNair v. State, 9 N.W. 
2d 52, 305 Mich. 181. 

37. N.Y.—Brainard v. State, 112 N. 
Y.S.2d 748. 279 App.Div. 1135— 
Bruen v. State, 20 N.Y.S.2d 427, 
269 App.Div. 956—Webster v. 
State, 12 N.Y.S.2d 173, 257 App. 
Div. 902. 

38. N.Y.—^Leonhardt v. State, 34 
N.Y.S.2d 723, 264 App.Div. 808, re- 
argrument denied 36 NY.S.2d 434, 
264 App.Div. 925, appeal dismissed 
51 N.E.2d 943, 291 N.Y. 676. 

39. N.Y.—^Daniel H. Bice, Inc., v. 
State, 13 N.Y.S.2d 696, 267 App. 
Div. 1064—^Balshon v. State, 244 
N.Y.S. 105, 230 App.Div. 142, af¬ 
firmed 175 N.E. 328, 266 NY. 696. 


40. NY.—^Blassman v. State, 16 N 
Y.S.2d 744, 268 App.Div. 366, re¬ 
versed on other groimds 27 N.B.2d 
34, 282 NY. 622—Rook v. State, 
4 NY.S.2d 116, 264 App.Div. 67. 

41. NY.—Russell v. State, 62 N.Y.S. 
2d 629, 268 App.Div. 586—Tortora 
V. State, 279 N.Y.S. 794, 244 App. 
Div. 861, affirmed 199 NEL 44, 269 
NY. 167—Dowd V. State, 267 N.Y. 
S. 368, 239 App.Div. 141—English 
Const Co. V. State, 252 N.Y.S. 449, 
233 App.Div. 238. 

Proceedings on new trial 

(1) Where judgment of the court 
of claims was reversed and a new 
trial directed, on a second trial the 
court of claims was bound to exam¬ 
ine all evidence before it and to con¬ 
sider issues ab initio, liaving benefit 
of and followingr gruidance and direc¬ 
tion of decision of appellate court— 
Cauldwell-Wingrate Co. v. State, 31 
NY.S.2d 211, affirmed 38 NY.S.2d 
645, 265 APP.D1V. 980. 

(2) On a new trial, in absence of 
evidence sufficient to overcome hold¬ 
ing of supreme court predicated on 
facts developed at former trial, court 
of claims was required to adopt find¬ 
ing of supreme court—^Poley v. 
State, 43 N.Y.S.2d 685, affirmed 60 
NY.S.2d 180, 181, four cases, 182, 
two cases, 267 App.Div. 1037, appeal 
dismissed 59 NR 2d 442, 293 NY. 
852. 

42. NY.—Karl v. State, 18 NE.2d 
852, 279 NY. 566, motion grranted 
20 NR2d 22. 280 NY. 674. 

43. Arlz.—^Hutchins v. Swlnton, 108 
F.2d 580, 56 Ariz. 451—^Hutchins v. 
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Frohmiller, 108 F.2d 956, 56 Ariz. 
622. 

Cal.—Madden v. Riley, 128 P.2d 602, 
63 Cal.App.2d 814. 

Idaho.—State ex rel. Hansen v. Par¬ 
sons, 69 P.2d 788, 57 Idaho 776. 

69 C.J. p 294 note 38. 

QuestloxL for Jury 

Where only four of seven members 
of building commission were pres¬ 
ent at meeting when vote on claim 
was taken, whether member retiring 
from meeting heard question put and 
could have participated in voting was 
properly submitted to jury.—Trotter 
V. Prank P. Gates & Co., 139 So. 843, 
162 Miss. 569. 

44. Mo.—State v. Draper, 60 Mo. 24. 

45. Mo.—State v. Weigel, 48 Mo. 
29. 

46. Cal.—Springer v. Green, 46 Cal. 
73. 

47. Tenn.—Quinton v. Board of 
Claims, 64 S.W.2d 963, 165 Tenn. 
201 . 

69 C.J. p 295 note 43. 

Wrongrful ooxLVlotlon of oriine 
Where first-degree murder convic¬ 
tion was reversed by supreme court 
and a petition for an award of com¬ 
pensation as relief to petitioner as 
an Innocent person convicted of a 
crime was filed, in view of commis¬ 
sion's finding that it was not clear 
beyond reasonable doubt that peti¬ 
tioner was innocent of crime for 
which he suffered imprisonment, com¬ 
mission's denial of compensation to 
petitioner could not be set aside or 
payment of compensation ordered, in 
absence of proof in record of pro¬ 
ceedings before commission which 
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§§ 209-210 


court may review the conclusions of the auditing 
officer or board such board or officer must be given 
the opportunity required by statute to make a final 
decision on the matter.4 8 

Recommendatory jurisdiction. Under constitu¬ 
tional provisions giving the supreme court original 
jurisdiction over claims against the state, rejected 
by the auditing board, but giving its decision only 
recommendatory effect, the court is without juris¬ 
diction to direct or command how the board shall 
act on the claims.^® 

§ 210. Appeal 

Where statutes allow an appeal to the courts, the 
appeal must be taken to the proper court, In the man¬ 
ner prescribed by statute, and all Jurisdictional re¬ 
quirements must be met; and the cause should be dis¬ 
posed of as right and Justice may require. 

There is no appeal from the action of the audit¬ 
ing officers in disallowing a claim when not allowed 
by law.®® Where statutes allow such an appeal 
to the courts the appeal must be taken to the proper 
court,®! in the manner prescribed by the statute,®^ 
and all jurisdictional requirements must be met.®® 
Thus, the appeal will be dismissed for failure to 
file the prescribed certified transcript of proceedings 
before the auditing officers.®^ It is unnecessary to 
serve and file exceptions if the questions desired to 
be raised are specified in the notice of appeal.®® 

No appeal lies to the court from an order of the 
auditing board refusing a rehearing, under a stat¬ 
ute authorizing an appeal to the court only from a 
final award of the board of claims,®® 

Waiver of rigJit. Gaimant may waive his right 
of appeal,®7 and he does so when his claim is al¬ 
lowed in part by the auditor, and he accepts a war¬ 
rant drawn for the part allowed,®® 

Appeal from decision of reviezving court. Where 


the statute provides that claims refused by the 
auditor may be submitted by petition to the circuit 
court for audit and adjustment, but provides for no 
appeal from the judgment of the circuit court 
therein, such appeal will not lie.®® By virtue of 
statute, the state may be given the right to appeal 
from an imfavorable decision of the auditing offi¬ 
cers or board to a board exercising judicial func¬ 
tions in reviewing such decisions,®® and the fact 
that a statute does not confer on the state a right 
of appeal from the decision of the reviewing board 
does not invalidate the statute.®! 

Proceedings on appeal; disposition. On appeal to 
the courts from action of the auditing officers in 
disallowing a claim, the claim must be presented 
and acted on, on the same proofs as were sub¬ 
mitted in support thereof when the action of the 
auditor was had thereon.®® Where the jurisdic¬ 
tion of the court on appeal is confined to a review 
on questions of law only or on excess or insufficien¬ 
cy of the award, the findings of the auditing board 
on conflicting evidence are conclusive,®® and so, 
where appeal is taken on the ground of the insuffi¬ 
ciency of the award, the court cannot interfere un¬ 
less on the uncontradicted evidence the award is 
insufficient, or a wrong principle was adopted in 
determining the damages.®^ On appeal, the court 
should hear and determine matters according to 
justice and right, as on the amicable settlement of 
a controversy, and should render judgment against 
the state or the claimant as right and justice may 
require.®® The broadest equitable principle should 
be applied, and the decision pronounced should be 
the result of applying as liberal rules as laymen ap¬ 
ply in an amicable settlement of a dispute between 
them.®® 

Gaimant is entitled to the most favorable view 
the court may give the claim and the evidence sup- 


compelled conclusion that commis¬ 
sion erred as a matter of law in mak¬ 
ing its finding.—^Le Fevre v. Good- 
land. 19 !N’.W.2d 884, 247 Wls. 612, 
161 A.L..R. 342. 

48. Arlz.—^Hutchins v. FTohmiller, 
103 P.2d 956. 55 Ariz. 622. 

49. Idaho.—State ex rel. Hansen v. 
Parsons, 69 P.2d 788, 57 Idaho 775. 

59 C.J. p 295 note 46. 

60. Pa.—^Kaufman Const. Co. v. Hol¬ 
comb, 56 A.2d 634, 357 Pa. 614, 
174 A.Li.11. 189—^Northwestern 

Nat. Bank v. Commonwealth, 62 
Dauph.Co. 172. 

59 C.J. p 295 note 47. 

51. Va.—Commonwealth v. Farmers* 
Bank, 2 Rob. 737, 41 Va. 737. 

59 C.J. p 295 note 49. 
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52. Neb,—Pickus v. State, 216 N.W. 
129, 116 Neb. 869—State v. Stout, 
7 Neb, 89. 

53. Neb.—^Pickus v. State, 215 N.W. 
129. 115 Neb. 869. 

59 C.J. p 295 note 51. 

64. Neb.—^Pickus v. State, supra. 
55. N.T.—Coleman v. State, 81 N.B. 
902, 134 N.T. 564. 

58. N.T.—Chaphe v. State, 28 NJB3. 
186, 117 N.T. 611. 

57. Neb.—^Weston v. Falk, 92 N.W. 
204, 98 N.W. 131, 66 Neb. 198. 

58. Neb.—^Weston v. Falk, supra. 

59. W.Va.—^Robinson v. LaFollette, 
83 S.B. 288, 46 W.Va. 565. 

GO. Pa.—Gasda v. Commonwealth, 60 
Pa.Dist & Co. 18, 58 Dauph.Co. 206. 
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61. Pa.—^Merchants* Warehouse Co. 
V. Gelder, 36 A.2d 444, 349 Pa. 1. 

62. Neb.—Garneau v. Moore, 68 N.W. 
488, 39 Neb. 791. 

63. N.T.—Onondaga County Milk 
Ass*n V. State, 143 N.T.S. 1024, 
169 App.Div. 925. 

59 C.J. p 295 note 59. 

ZIvldeiLoa held Bnffidexit to support 
findings 

Ky.—Shrader v. Commonwealth, 218 
S.W.2d 406, 309 Ky. 553. 

64. N.T.—Slavin v. State, 46 N.E. 
821, 162 N.T. 46. 

65. Neb.—^Lyman-Rilchey Sand & 

Gravel Co. v. State, 248 N.W. 891, 
123 Neb. 674, 83 A.L.R. 1301. 

66. Neb.—^Lyman-Richey Sand & 

Gravel Co. v. State, supra. 



§§ 210-212 


STATES 


81 C.J.S. 


porting it,®7 and, where the findings below are con¬ 
tradictory or inconsistent, he is entitled on appeal 
to the benefit of the findings most favorable to him¬ 
self.®® A finding of the auditing officers as to the 
amount of a claim will not ordinarily be disturbed 
where it appears that they acted in good faith and 
the amount is not clearly erroneous.®® Where, 
however, there has been a legal error in fixing the 
amount of the award, the court has power to modify 
such award by increasing or diminishing it as jus¬ 
tice may require;^® or it may cause an item to be 
reexamined.*^! Where the court on appeal is granted 
only the right to inquire whether the auditing board 
has kept within its jurisdiction it may not inquire 
into the merits of the case.^® On reversing, be¬ 
cause of disqualification of a member of the board 


rendering the decision, a judgment affirming the 
auditing board, the appellate court may remand for 
decision by the qualified commissioners.*^® Where 
a particular board has jurisdiction to hear and 
determine the propriety of a claim on appeal from 
a decision of the auditing officials, a case, on ap¬ 
peal to the courts, will be referred back to such 
board for further proceedings where the board has 
mistakenly denied its jurisdiction.^^ 

Where the court on appeal modifies an award of 
the auditing board by increasing it without other 
alteration, and, as modified, affirms it, the board 
cannot, when remittitur is set down, increase the 
judgment by adding interest from the date of 
award.*^® 


a coMPEomsE, adjustment, and payment 


§ 211. Compromise and Adjustment 

A state, through Its legislature, has the same power 
as an Individual debtor to adjust and settle Its liabili¬ 
ties with the consent of its creditors. 

The state, through its legislature, has the same 
power as an individual debtor to adjust and settle 
its liabilities with the consent of its creditors, al¬ 
though it cannot by its own act alone impair the 
obligation of its contracts ;7® and so the 'legislatures 
may provide for the compromise and adjustment of 
claims against the state,77 or for the submission of 
such claims to arbitration.7® In such cases the 
general rules applicable between individuals ap¬ 
ply.7® 


Conclusiveness of settlement. Where statutes 
provide for settlement of claims against the state 
by appraisers or by arbitration, the state auditor 
cannot dispute such settlement or award but is 
obliged to pay drafts drawn in payment thereof.®® 

§ 212. Pa3mient 

The payment of claims against the state Is subject to 
such restrictions as the law may Impose. 

The pa 3 mient of claims against the state is some¬ 
times specially regulated or provided for by law, 
and the payment of claims is of course subject to 
such restrictions as the law may impose.®! It has 


67. N.T.—^American Woolen Co. v. 
State, 187 N.T.S. 341, 195 App.Dlv. 
698. 

68. N.T.—Atlantic, Gulf & Pacific 
Co. v. State, 195 N.Y.S. 481, 202 
App.Dlv. 40. 

59 C.J. p 296 note 62. 

69. N.T.—Perkins v. State, 21 N.B. 
397, 2 Silv.A. 246. 

59 C.J. p 296 note 63. 

70. N.T.—Sayre v. State, 25 N.E. 
163, 123 N.Y. 291. 

59 C.J. p 296 note 64. 

71. N.Y.—^Paduano v. State, 196 N.Y. 
S. 804, 203 App.Dlv. 503. 

59 C.J. p 296 note 65. 

72. N.Y.—^People v. State Canal 
Board, 29 Hun 159. 

73. N.Y.—Smith v. State, 108 N.E. 
214, 214 N.Y. 140. 

74. Pa.—Gasda v. Commonwealth, 
60 Pa.Dist. & Co. 18, 58 Dauph.Co. 
206. 

75. N.Y.—Sayre v. State. 27 N.B. 
1079, 128 N.Y. 622. 

76. AJa.—State v. Cobb, 64 Ala. 127. 
Ind.—Julian v. State, 39 N.B. 923, 

140 Ind. 581. 


Mo.—State v. Draper, 44 Mo. 245. 

77. N.Y.—^People ex rel. Cayuga Na¬ 
tion of Indians v. Commissioners 
of Land Office, 100 N.E. 735, 207 
N.Y. 42. 

59 C.J. p 298 note 4. 

State agency 

The power, if any, of a state agen¬ 
cy to settle claims against the com¬ 
monwealth under statute permitting 
claims to be enforced by petition 
against commonwealth can be exer¬ 
cised only after petition is brought; 
and the consent of the legrislature 
conferring jurisdiction on superior 
court of claims against common¬ 
wealth did not grant power to gov¬ 
ernmental departments to settle 
claims Involving the particular de¬ 
partment.—George A. Fuller Co. v. 
Commonwealth, 21 N.E.2d 529, 303 
Mass. 216. 

Fnnotloiui In relation to Bettlement 
The act conferring on the depart¬ 
ment of finance certain functions in 
relation to the settlement of all 
claims against the state is not un¬ 
constitutional as authorizing such 
department to settle all claims 
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against the state.—Wall v. Close, 14 
So.2d 19, 203 La. 345. 

78. Pa.—Seaboard Sur. Co. v. Com¬ 
monwealth, Com.Pl., 54 Dauph.Co. 

95, affirmed 38 A.2d 58, 350 Pa. 87 
—Acchione v. Commonwealth, Com. 
PI., 53 Dauph.Co. 271, affirmed 32 
A2d 764, 347 Pa. 562—Green v. 
Russell, Com.Pl., 48 Dauph,Co. 194. 

59 C.J. p 298 note 5. 

79. U.S.—Gtorman v. Sinking Fund 
Com'rs, C.C.Va., 25 F. 647. 

Tenn.—State v. Ward, 9 Helsk. 100. 

80. N.Y.—People v. Thayer, 63 N.Y. 
348. 

81. Ala.—^Baker v. Singleton, 187 So. 
478, 237 Ala. 394. 

Ariz.—State v. Bamum, 118 P.2d 
1097, 58 Ariz. 221. 

Mo.—State ex rel. A S. Aloe Co. v. 

Smith, 188 S.W.2d 947. 

^yo.—Van Horn v. Wyoming Game 
and Fish Commission, 92 P.2d 560, 
54 Wyo. 346. 

59 C.J. p 298 note 10. 

Pajonent of compensation of officers, 
agents, and employees see supra S 

96. 
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been held that the legislature has sole power to au¬ 
thorize the payment of claims against the state, 
and, where the constitution makes no provision 
against the payment of a claim which the state is 
liable for and should pay, and the state cannot be 
sued either at law or in equity, the power to make 
such payment must be in the legislature.^^ Where 
a constitutional provision prohibits it, the legisla¬ 
ture has no power to pay or to authorize the pay¬ 
ment of any claim against the state under any 
agreement or contract made without express au¬ 
thority of law,84 but such a provision has no ap¬ 
plication to authorized claims on contracts and 
agreements,^® or to claims predicated on simple 
justice and right®® 

No state oflScial can pay out the money of the 
state, except pursuant to statutory authority au¬ 
thorizing and warranting such payment and, 
where a statute so provides, payment cannot be 
made to claimants indebted to the state, without 
deducting the amount of their indebtedness.®® Al¬ 
though appropriations of state funds can be used 
to pay only claims which have been duly authorized, 
audited, and approved according to law,®® claims 
not properly chargeable to the state do not become 
legal demands simply because audited and approved 
by the auditing officers, and the payment of such 


claims cannot be enforced.®® Where the validity of 
a claim for services is conclusively shown, claim¬ 
ant is entitled to be paid at least to the extent of 
the unexpended balances of the appropriations 
available for such services for the years in which 
the services were rendered.®^ A claimant’s right 
to the pa 3 mient of a just claim against the state 
is not defeated by the wrongful acts of the state 
officers in failing to discharge their duties in con¬ 
nection with such payment.®® If a claim is granted, 
and its payment is refused, claimant still has the 
burden of sustaining its validity in a proper proceed¬ 
ing in court.®® The auditing officer may justify 
his refusal to pay an approved account after the 
materials have been received and used in good faith 
only in a clear case of violation of the law by the 
purchasing officer.®^ 

Acceptance of payment. Acceptance of an 
amount appropriated by the legislature in payment 
of a claim bars a claim for balance due thereon.®® 

Recovery hack. Money wrongfully paid on an 
award by the auditing officers may be recovered back 
by the state;®® but money paid in obedience to the 
judgment of a court of competent jurisdiction 
not void on its face is not “wrongfully used” or 
“negligently lost” to the state vHithin the meaning 
of a statute authorizing recovery of such moneys.®*^ 


IX. ACTIONS 


§ 213. Capacity or Right to Sue 

Independently of statute, a state has the capacity 
to sue In Its own courts, and Is ordinarily accorded such 
capacity In the courts of a sister state or of the nation. 


Although the right to sue is sometimes expressly 
conferred by statute,®® it is well settled that, in¬ 
dependently of any statutory provision therefor, a 


Preference 

Where assignee of moneys to be¬ 
come due on building contract bought 
liens of mechanics and materialmen 
and received payment on judgment 
rendered for moneys due under as¬ 
signment and foreclosing liens, which 
payment was less than amount of 
judgment but exceeded amount of 
liens, and asslgrnee recognized claims 
of receiver of corporation in anoth¬ 
er action against the state, assignee 
was an ordinary creditor without 
right of preference over corpora¬ 
tion as to funds in hands of comp¬ 
troller of state constituting remain¬ 
der of a judgment obtained by cor¬ 
poration.—^Bachmann v. Clemente 
Contracting Co., 86 N.T.S.2d 899, mod¬ 
ified on other grounds Bachmann v. 
Dirrane, 88 N.T.S.2d 285, 276 App.Dlv. 
758. 

82. Mass.—George A. Puller Co. v. 

Commonwealth, 21 N.E.2d 629, 803 

Mass. 216. 

83. ni.—^Fergus v. Russel, 115 N.E. 

166, 277 Ill. 20. 


84. Mo.—Sager v. State Highway 

Commission, 160 S.W.2d 767, 349 
Mo. 841—Spitcaufsky v. State 

Highway Commission of Missouri, 
169 S.W.2d 647, 349 Mo. 117. 

85. Mo,—State ex rel. Averill v. 
Smith, 176 S.W.2d 831, 362 Mo. 23. 

W.Va.—Glover v. Sims, 8 S.B.2d 612, 
121 W.Va, 407. 

86. W.Va,—Glover v. Sims, supra, 

87. N.H.—State v. Kimball, 77 A.2d 
116, 96 N.H 377. 

69 C.J. p 298 note 11. 

88. Ky.—Long v. McDowell, 62 S. 
W. 812, 107 Ky. 14, 21 Ky.L. 605. 

59 aJ. P 298 note 12. 

89. Pla,—State v. Green, 116 So. 66, 
96 Pla, 117. 

90. Nev.—State v. La Grave, 41 P. 
115, 22 Nev. 417. 

91. Ala,—^Allgood V. Stallings, 72 So. 
383, 197 Ala, 121. 

98. Neb.—State v. Cornell, 84 N.W. 
87, 60 Neb. 694. 

93. W.Va,—^Price v. Sims, 68 S.E. 
2d 667, 134 W.Va. 178. 
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94. Pla.—State ex rel. W. R. Clark 
Printing & Binding Co. v. Lee, 163 
So. 702, 121 Pla, 320. 

95. Neb.—^Peterson, Shirley & Gun¬ 
ther V. State, 232 N.W. 94. 120 Neb. 
281, 70 A.L.R. 1206. 

96. Colo.—^Parr v. People, 146 P. 
238, 58 Colo. 483. 

69 C.J. p 299 note 16. 

97. Ala.—State v. Clements, 117 So. 
296, 217 Ala, 685. 

98. Ala.—State v. Inman, 196 So. 
448, 239 Ala, 348. 

Ga.—Corpus Juris quoted in. State 
Highway Dept. v. Florence, 38 S.K. 
2d 628, 630. 73 Ga,App. 862. 

S.D.—State v. Aetna Ins. Co., 237 N. 

W. 771. 58 S.D. 648. 

59 C.J. p 299 note 24. 
incidental powers 

The delegation to the state of pow¬ 
er to sue carries with it by implica¬ 
tion such further incidental powers 
as are necessary to make the ex¬ 
press grant effectual for the purpose 
for which it was made.—^McDowell v. 
State, 8 So.2d 669, 243 Ala. 87. 
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•state may sue in its own courts,^® either in its 
•sovereign capacity,^ or by virtue of its rights as a 
political corporation,2 or a political entity.^ Also, 
3 l state may sue in the courts of a sister state, at 
least to enforce its rights as a corporation^ or as the 
owner of a chose in action,® and in the federal 
oourts, apparently in its sovereign as well as its 
■corporate capacity, as discussed in Federal Courts 
§ 48. 

In equitable matters, in the absence of some stat¬ 
utory or constitutional provision to the contrary, 
the general principles of equity should be applied 

S9- Colo.—People ex rel. Zimmerman 
V. Herder, 223 P.2d 197, 122 Colo. 

466. 

•Ga.—State Highway Dept. v. Flor¬ 
ence, 38 S.E.2d 628. 73 Ga.App. 862. 

Iowa.-^tate v. P. W. Fitch Co., 17 
N.W.2d 380, 236 Iowa 208. 

S.D.—State v. Aetna Ins. Co., 237 
H.W. 771, 68 S.D. 648, 

Va.—^Hitholz V. Commonwealth, 36 
S.E.2d 210, 184 Va. 339. 

1. Ark.—Corpus Joris dted in Ar¬ 
kansas State Highway Commission 
V. Partaln. 103 S.W.2d 53, 64, 193 
Ark. 803. 

Ga.—Corpns Juris quoted In State 
Highway Dept. v. Florence, 38 S.E. 

2d 628, 630, 73 Ga.App. 852. 

Iowa.—Corpus Juris dted in State v. 

P. W. Fitch Co„ 17 N.W.2d 380, 

383, 236 Iowa 208. 

Kan,—Corpus Juris dted in State ex 
rel. Beck v. Basham, 70 P.2d 24, 27, 

146 Kan. 181. 

Heb.—State v. Chicago & N. W. Ry. 

Co., 26 N.W.2d 824, 147 Neb. 970. 

Va.—^Rltholz V. Commonwealth, 36 
S.E.2d 210, 184 Va. 339. 

69 C.J. p 299 note 25. 

PnbUo welfare 

Every government intrusted with 
powers and duties involving the pub¬ 
lic welfare may apply to its own 
<K)urts for any proper assistance in 
exercise of such powers and dis- 
•charge of such duties.—State v. Chi¬ 
cago & N. W. Ry. Co., 26 N.W.2d 824, 

147 Neb. 970. 

2. TJ.S.—^Martin v. Federal Surety 
Co., C.C.A.Minn., 58 P.2d 79. 

Ga.—Corpus Juris quoted in State 
Highway Dept. v. Florence, 38 S.E. 

2d 628, 630, 73 Ga.App. 852. 

Eowa.—Corpus Juris dted in State 

V. P. W. Pitch Co., 17 N.W.2d 380. 

383, 236 Iowa 208. 

Kan.—€k>rpu8 Juris dted In State 
ex rel. Beck v. Basham, 70 P.2d 24, 

27, 146 Kan. 181. 

S.D.—State v. .^tna Ins. Co., 237 N. 

W. 771, 58 S.D. 648. 

Tex.—Commonwealth of Massachu¬ 
setts V. United North & South De¬ 
velopment Co., Civ.App., 160 S.W. 

2d 663, affirmed 168 S.W.2d 226, 140 
Tex. 417. 

S9 C.J. P 299 note 26. 


to actions brought by the state as well as by a 
private party.® 


§ 214. Liability and Consent of State to Be 
Sued 

A state, by reason of Its sovereign Immunity, Is 
Immune from suit and It cannot be sued without Its 
consent In Its own courts, the courts of a sister state, 
or elsewhere. 

A State, by reason of its sovereignty, is immune 
from suit and it cannot be sued without its consent 
in its own courts,^ nor can it, under the principle 

versed on other grounds 56 S.Ct. 
892, 298 U.S. 613, 80 L.Ed. 1309, 
rehearing denied 67 S.Ct. 6, 299 
U.S. 619, 81 L.Ed. 467—Kansas City 
Bridge Co. v. Alabama State Bridge 
Corporation, C.C.A.Ala., 69 F.2d 48, 
rehearing denied 69 F.2d 1065, cer¬ 
tiorari denied 63 S.Ct. 90, 287 U. 
S. 644, 77 L.Ed. 667—McConnell v. 
City of Detroit, Mich., D.CMich., 
98 F.Supp. 901—Georgia R. R. & 
Banking Co. v. Redwlne, D.C.Ga.. 85 
F.Supp. 749, reversed on other 
grounds 72 S.Ct 321, 342 U S. 299, 
96 L.Ed. 386—^U. S. v. Certain Par¬ 
cels of Land in Riverside Coun¬ 
ty, Cal., D.C.Cal., 67 F.Supp. 780 
—^Brents v. Stone. D.C.Ill., 60 F. 
Supp. 82—Dunnuck v. Kanfsas State 
Highway Commission, D.C.ICan., 21 
F.Supp. 882—State Life Ins. Co. v. 
Daniel, D.C.Tex., 6 F.Supp. 1015. 
Ala.—State v. Inman, 196 So. 448, 239 
Ala. 348—^Riddick v. American Em¬ 
ployers Ins. Co. of Boston, Mass., 
182 So. 45, 236 Ala. 823. 

Ariz.—Grande v. Casson, 72 P.2d 676, 
60 Ariz. 397. 

Ark.—^McCain v. Crossett Lumber 
Co., 174 S.W.2d 114, 206 Ark. 61. 
Cal.—^Artukovlch v. Astendorf, 181 P. 
2d 831, 21 Cal.2d 829—City of Los 
Angeles v. Los Angeles County, 72 
P.2d 138, 9 Cal.2d 624, 113 A.L.R. 
370—^In re Bloom^s Estate, 2 P.2d 
763, 213 Cal. 676—McPheeters v. 
Board of Medical Examiners of 
State, 168 P.2d 66, 74 Cal.App.2d 
46—^Innes v. McColgan, 126 P.2d 
930, 52 Cal.App.2d 698. 

Colo.—State v. Colorado Postal Tel¬ 
egraph-Cable Co., 91 P.2d 481, 104 
Colo. 436—^Denver & R. G. W. R. 
Co. V. Town of Castle Rock, 62 P. 
2d 1164, 99 Colo. 840. 

Conn.—Scranton v. L. G. De Felice & 
Son, 79 A.2d 600, 137 Conn. 580— 
Corpus Juris dted in Anselmo v. 
Cox, 60 A.2d 767, 769, 136 Conn. 78, 
certiorari denied Anselmo v. State 
of Conn., 69 S.Ct 132, 385 U.S. 859, 
93 L.Ed. 405—^Rodgers v. Cox, 86 
A-2d 873, 130 Conn. 616—^Town of 
Winchester v. Cox, 26 A.2d 692, 129 
Conn. 106. 

Fl€u—^Tax Securities Corporation v. 
Security Inv. Corporation, 166 So. 
752, 115 FLa. 636. 


3. Va.—^Rltholz v. Commonwealth, 35 
S.E.2d 210, 184 Va. 339. 

4. N.Y.—State of Ohio v. Wilcox 
Const Co.. 100 N.T.S.2d 608. 

Tex.—Commonwealth of Massachu¬ 
setts V. United North & South De¬ 
velopment Co., Civ.App., 160 S.W.2d 
663, affirmed 168 S.W.2d 226, 140 
Tex. 417. 

59 C.J. p 300 note 27. 

Contract 

N.T.—State of Ohio v. Wilcox Const 
Co., 100 N.Y.S.2d 608. 

5. Ohio.—State of Minn. v. Karp, 84 
N.B.2d 76, 84 Ohio App. 61. 

6. Ariz.—State v. Martin, 130 P.2d 
48, 59 Ariz. 438. 

Zmmlnence of injury 

State’s bill against five states pray¬ 
ing that supreme court invalidate 
their respective statutes regulating 
or prohibiting sales of articles pro¬ 
duced by convict labor of plaintiff 
state would be dismissed for want of 
equity, even If bill was not multi¬ 
farious, where bill failed to show 
that threatened injury was serious 
and imminent, or that respective 
rights could not be tested by parties 
directly involved.—State of Alabama 
V. State of Arizona, 54 S.Ct. 399, 291 
U.a 286, 78 L.Ed. 798. 

7- U.S,—U. S. V. U. S. Fidelity & 
Guaranty Co., Okl., 60 S.Ct. 663, 309 
U.S. 606, 84 L.Ed. 894—Principality 
of Monaco v. State of Mississippi, 
64 S.Ct 745, 292 U.S. 813, 78 LuEd. 
1282—^McCartney v. State of W. 
Va., C.C.A.W.Va., 166 F.2d 789— 
Starr v. Schram, C.CA.Mlch., 143 
F.2d 661—Siillivan v. State of Sao 
Paulo, C.C.A-N.Y., 122 F.2d 865— 
Danforth v. U. S., C.aA.Mo.. 102 
F.2d 6, modified on other grounds 
105 F.2d 318, modified on other 
grounds 60 S.Ct 281, 308 U.S. 271, 
84 L.Ed. 240—State of Missouri v. 
Homesteaders Life Ass’n, C.C.A. 
Mo., 90 F.2d 648, certiorari denied 
68 S.Ct. 87, 802 U.S. 717, 82 L.Ed. 
563—^RUey v. Worcester County 
Trust Co., C.C.A.Mass., 89 F.2d 69, 
affirmed 68 S.Ct 186, 302 U.S. 292, 
82 L.Ed. 268—Cameron County Wa¬ 
ter Improvement Dist. No. 1 v.. 
Ashton, C.C.A.Tex., 81 F.2d 905, re- 
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■Ga.—Musgrove v. Georgia R. H. & 
Banking Co., 49 S.E.2d 26, 204 Ga. 
139, appeal dismissed 69 S.Ct. 407, 
335 U.S. 900, 93 L.Ed. 435—Fleish- 
-er V. Duncan, 24 S.E.2d 15, 195 Ga. 
309—^Eibel v. Forrester, 22 S.E.2d 
96, 194 Ga. 439— Corpus Juris cited 
In Florida State Hospital for the 
Insane v. Durham Iron Co., 21 S.E. 
2d 216, 219, 194 Ga. 350—Barwick 
'V. Roberts, 16 S.E.2d 867, 192 Ga. 
783, certiorari denied 62 S.Ct. 489, 
315 U.S. 796, 86 L.Ed. 1197— Cor¬ 
pus Jtoris cited In Florida State 
Hospital for the Insane v. Durham 
Iron Co., 15 S.E.2d 509, 513, 192 
Ga. 459—^Holcombe v. Georgia Milk 
Producers Confederation, 3 S.E.2d 
705, 188 Ga. 358—^Roberts v. Bar¬ 
ack, 1 S.E.2d 713, 187 Ga- 691— 
Cannon v. Montgomery, 192 S.E. 
206, 184 Ga. 688—Ramsey v. Ham¬ 
ilton, 182 S.E. 392, 181 Ga. 365— 
Thompson v. Continental Gin Co., 
87 S.E.2d 819, 73 Ga.App. 694— 
Ayers v. Franklin County, 36 S.E.2d 
110, 73 Ga.App. 207. 

Idaho.—Howard v. Cook, 83 P.2d 208, 
69 Idaho 391. 

HI.—Monroe v. Collins, 66 N.E.2d 670, 
393 Ill. 553. 

Iowa.—Bachman v. Iowa State High¬ 
way Commission, 20 N.W.2d 18, 236 
Iowa 778—Iowa Electric Co. v. 
State Board of Control, 266 N.W. 
543, 221 Iowa 1050. 

Kan.—Hyre v. Sullivan, 232 P.2d 474, 
171 Kan. 309—^American Mut. Lia¬ 
bility Ins. Co. of Boston v. State 
Highway Commission, 69 P.2d 1091, 
146 Kan. 239—Linderholm v. State, 
69 P.2d 689, 146 Kan. 224, certiorari 
denied Linderholm v. State of Kan¬ 
sas, 59 S.Ct. 465, 306 U.S. 630, 83 

L.Ed. 1033. 

Ky.—Commonwealth v. Kelley, 236 S. 
W.2d 695, 314 Ky. 581—City of Lou¬ 
isville V. Martin, 144 S.W.2d 1034, 
284 Ky. 490—^Kentucky State Park 
Commission v. Wilder, 84 S.W.2d 
38. 260 Ky. 190—Pennington's 

Adm’r v. Commonwealth, 46 S.W.2d 
1079, 242 Ky. 627. 

La.—Texas Co. v. State Mineral 

Board, 44 So.2d 841, 216 La. 742— 
Jefferson Lake Sulphur Co. v. 

State, 34 So.2d 331, 213 La. 1— 

Angelle v. State, 34 So.2d 321, 212 

La. 1060, 2 A.L.R.2d 666—^Lewis v. 
State, 20 So.2d 917, 207 La. 194— 
Corpus Juris dted in Lewis y. 
State, 200 So. 265, 196 La. 814— 
State V. Weaver, App., 55 So.2d 279 
—Succession of Holland, App., 8 So. 
2d 646—Cope v. Louisiana State 
Live Stock Sanitary Board, App., 
176 So. 657. 

Md.—State, for Use of Lane v. Dash- 
lell, 75 A.2d 348—^Davis v. State, 37 
A.2d 880, 183 Md. 385—Engle v. 
Mayor and City Council of Cum¬ 
berland. 25 A.2d 446, 180 Md. 465 
— Corpus Juris dted in Mayor cmd 
City Council of Baltimore City v. 
State, for Use of Blueford, 195 A. * 


571, 573. 173 Md. 267—Dunne v. 
State. 159 A. 751, 162 Md. 274, ap¬ 
peal dismissed and certiorari de¬ 
nied Dunne v. State of Maryland. 
53 S.Ct 23, 287 U.S. 664, 77 L.Ed. 
497. 

Mass.—^Arthur A. Johnson Corp. v. 
Commonwealth. 28 N.E.2d 465, 306 
Mass. 347—George A. Puller Co. v. 
Commonwealth, 21 N.E.2d 529, 303 
Mass. 216—^Briggs v. Light-Boat 
Upper Cedar Point, 11 Allen 157. 
Mich.—^Lucking v. People, 81 H.W. 
2d 707, 320 Mich. 496—Manion v. 
State. 5 N.W.2d 627, 303 Mich. 1, 
certiorari denied Manion v. State 
of Michigan, 63 S.Ct 159, 317 U.S. 
677, 87 L.Ed. 643—Missouri Tie & 
Lumber Co. v. Sullivan, 265 N.W. 
779, 275 Mich. 26. 

Minn.—Corpus Juris dted in State 
V. Stanley, 247 N.W. 509, 510, 188 
Minn. 390. 

Miss.—State v. Sanders, 35 So.2d 529, 
203 Miss. 475—Stone v. McE^ay 
Plumbing Co.. 26 So.2d 849, 200 
Miss. 792, suggestion of error sus¬ 
tained 80 So.2d 91, 200 Miss. 792. 
Mo.—Bohannon v. Camden Bend 
Drainage Dist, 208 S.W.2d 794, 240 
Mo.App. 492. 

Mont—Coldwater v. State Highway 
Commission, 162 P.2d 772, 118 

Mont 65—^Heiser v. Sovery, 158 P. 
2d 501, 117 Mont 105, 160 A.L.R. 
319—State v. Rathbone, 100 P.2d 
86, 110 Mont 225—^Tongue River 
and Yellowstone River Irr. Dist v. 
Hyslop, 96 P.2d 273, 109 Mont 190 
—State ex rel. Freeboum v. Yel¬ 
lowstone Coimty, 88 P.2d 6, 108 
Mont 21. 

Neb.—State ex rel. Walker v. Board 
of Com'rs for Educational Lands 
and Funds, 8 N.W.2d 196, 141 Neb. 
172—^Northwestern Mut Life Ins. 
Co. V. Nordhues, 261 N.W. 687, 129 
Neb. 879. 

Nev.—Gurley v. Brown, 193 P.2d 693, 
65 Nev. 245. 

N.H.—Moore v. Dailey, 86 A.2d 342— 
Klinger v. Cartier, 71 A.2d 786, 96 
N.H. 180—St. Regis I^per Co. v. 
New Hampshire Water Resources 
Board, 26 A.2d 832, 92 N.H 164— 
Conway v. New Hampshire Water 
Resources Board, 199 A. 83, 89 N.H. 
346. 

N.J.—National Sur. Corp. v. Barth, 84 
A.2d 1, 8 N.J. 121—Miller v. Lay- 
ton, 44 A.2d 177, 133 N.J.Law 323, 

1 A.L.R, 825—Strobel Steel Const 
Co. V. Sterner, 18 A.2d 28, 125 N.J. 
Law 622, appeal dismissed 25 A.2d 
903, 128 N.J.Law 379, certiorari de¬ 
nied Strobel Steel Const Co. v. 
State Highway Com'r of State of 
New Jersey, 63 S.Ct. 53, three cas¬ 
es, 317 U.S. 656, 87 L.Ed. 527— 
Empire Trust Co. v. Board of Com¬ 
merce and Navigation, 11 A.2d 752, 
124 N.J.Law 406—^Abruzzese v. 
Oestrich, 47 A.2d 883, 138 N.J.Eq. 
33—^E^arp v. High Point Park Com¬ 
mission. 24 A.2d 860, 131 N.J.Eq. 
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249, affirmed 28 A.2d 118, 132 N.J. 
Bq. 351—^Town of Irvington v. Olle- 
mar, 16 A.2d 563, 128 N.J.Eq. 402, 
affirmed Irvington Nat. Bank v. 
Geiger. 24 A.2d 368, 181 N.J.Bq. 
189—State v. Owen, 41 A.2d 809, 
23 N.J.Misc. 123—Miller v. Port of 
New York Authority, 15 A.2d 262. 
18 N.J.Misc. 601—R & A. Realty 
Corp. V. Pennsylvania R. Co., 3 A. 
2d 293, 16 N.J.Misc. 537—Desantis 
V. Delaware, L. & W. R. Co., 166 
A. 119, 11 N.J.Misc. 22—Nesbitt v. 
Board of Managers of New Jersey 
Agr. Experiment Station, 157 A. 
551, 10 N.J.Misc. 19. 

N.M.—^Parr v. New Mexico State 
Highway Dept, 215 P.2d 602, 54 N. 

M. 126—Arnold v. State, 154 P.2d 
257, 48 N.M. 596—^Dougherty v. 
Vidal, 21 P.2d 90, 37 N.M. 256. 

N.Y.—^Edlux Const. Corp. v. State, 
300 N.Y.S. 509, 252 App.Div. 378, 
affirmed 14 N.B.2d 197, 277 N.Y. 
635—Attinson v. ConsumeivFarmer 
Milk Coop., 94 N.Y.S.2d 891, 197 
Misc. 336—^Baxter v. State, 72 N.Y. 
S.2d 337, 189 Misc. 525, affirmed 77 

N. Y.S.2d 796, 273 App.Div. 839, re¬ 

argument and appeal denied 78 N. 
Y.S.2d 558, 273 App.Div. 942— 

Sutherland ▼. State, 68 N.Y.S.2d 
563, 198 Misc. 953—Vanilla v. Mor¬ 
an. 67 N.Y.S.2d 833, 188 Misc. 325, 
affirmed 70 N.Y.S.2d 631, 272 App. 
Div. 859, appeal denied 72 N.Y.S.2d 
420, 272 App.Div. 971, appeal dis¬ 
missed 75 N.B.2d 265, 257 N.Y. 593, 
affirmed 83 N.E.2d 696, 298 N.Y. 796 
—39th-40th Corp. v. Port of New 
York Authority, 65 N.Y.S.2d 712, 
188 Misc. 657—Niagara Falls Pow¬ 
er Co. V. Halpin, 45 N.Y.S.2d 421, 
181 Misc. 13, reversed on other 
grounds 45 N.Y.S.2d 426, 267 App. 
Div. 236, 853, affirmed 56 N.E.2d 
117, 292 N.Y. 705—^In re Woltasek, 
40 N.Y.S.2d 514, 179 Misc. 947— 
In re Hicka, 40 N.Y.S.2d 267, 180 
Misc. 173—^Undritz v. State, 39 N. 
Y.S.2d 275, 179 Misc. 467—Sadlgur 
V. -State, 18 N.Y.S.2d 356. 173 Misc. 
645—Condon v. State, 8 N.Y.S.2d 
544, 169 Misc. 666—Otis v. State, 
47 N.Y.S.2d 755—Golumbla Mach. 
Works V. Long Island R. Co., 41 
N.Y.S. 2d 581, reversed on other 
grounds 47 N.Y.S.2d 383, 267 App. 
Div. 582—^Hunter v. State, 88 N.Y. 
K2d 76, reversed on other grounds 
51 N.Y.S.2d 266, 268 App.Div. 948, 
appeal denied 53 N.Y.S.2d 952, 268 
App.Div. 1078. 

N.C.—Smith v. Hefner, 68 S.B.2d 783, 
235 N.C. 1—Dalton v. State High¬ 
way & Public Works Commission, 
27 S.E.2d 1, 223 N.C. 406—Pruden¬ 
tial Ins. Co. of America v. Powell, 

8 ■S.E.2d 619, 217 N.C. 495—Vinson 
V. O’Berry, 183 S.E. 423, 209 N.C. 
287. 

N.D.—^Dunham Lumber Co. v. Gresz, 
295 N.W. 500, 70 N.D. 455. 

Ohio.—^Palumbo v. Industrial Com¬ 
mission, 42 N.E.2d 766, 140 Ohio 
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of sovereign immunity, be sued without its consent 
in the courts of a sister stated or elsewhere.® The 
right of sovereign immunity from suit exists in¬ 


dependently of express sanction,^® and rests on 
public policy.ii The immunity is absolute and un¬ 
qualified,^® except as the constitution may other- 


St. 54—^Wiesenthal v. Wlckershaxn, 
28 N.E.2d 512, $4 Ohio App. 124— 
State ex rel. Johnson v. ‘Washburn. 
16 Ohio Supp. 31—& A. Selmer, 
Inc., V. Industrial Commission, 4 
Ohio Supp. 71—Clifton v. Struck 
Const. Co., 1 Ohio Supp. 96. 

Okl.—^Fortlnberry Co. v. Blundell, 242 
P.2d 427—State ex rel. Com*rs of 
Land Office v. Warden, 168 P.2d 
1010, 197 Okl. 97—Patterson v. City 
of Checotah, 103 P.2d 97, 187 Okl. 
687—^Potter v. State Highway Com¬ 
mission, 86 P.2d 293, 184 Okl. 171 
—State Highway Commission v. 
Adams, 62 P.2d 1013, 178 Okl. 270 
—State Highway Commission v. 
Brixey, 61 P.2d 1114, 178 Okl. 118 
—^Hawks V. Walsh, 61 P.2d 1109, 
177 Okl. 564—^Antrim Lumber Co. 
V. Sneed, 62 P.2d 1040, 175 Okl. 47 
—Wentz V. Potter, 28 P.2d 662, 167 
Okl. 154—State ex rel. Gom'rs of 
Land Office v. Board of Com'rs of 
Nowata County. 26 P.2d 1074, 166 
Okl. 78. 

Pa.—^U. S. V. Board of Finance and 
Revenue, 85 A.2d 156, 369 Pa 386 
—Commonwealth v. Berks County, 
72 A.2d 129, 364 Pa 447—Kaufman 
Const. Co. V. Holcomb, 66 A.2d 634, 
867 Pa 614, 174 A.L.R. 189—Mer¬ 
chants’ Warehouse Co. v. Oelder, 
86 A.2d 444, 349 Pa 1—Nem v. 
Employers* Liability Assur. Corp., 
66 PaDist & Co. 629, 57 Dauph.Co. 
240—Conrad v. Collub, 63 PaDist. 
& Co. 200, 21 Lehigh Co.L.J. 130, 12 
Som.Leg.J. 261, 59 York Leg.Rec. 
16—^Brown v. Hughes, Com.Pl., 68 
Montg.Co. 246—^Lowry v. Common¬ 
wealth, Com.Pl.. 14 Som.Leg.J. 232. 
S.C.—Brooks v. One Motor Bus Car¬ 
rying 1937-38 South Carolina Li¬ 
cense V 1367, Motor No. 46590, 
Serial No. 40476. 8 S.E.2d 42, 190 
S.C. 379. 

S.D.—Griffis V. State, 2 N.W.2d 666, 
68 S.D. 360. 

Tenn.—^Automobile Sales Co. v. John¬ 
son, 122 S.W.2d 453, 174 Tenn. 38, 
120 A.L.R 370—State ex rel. Allen 

V. Cook. 106 S.W.2d 868, 171 Tenn. 
606—Corp. of Sevierville v. Trot¬ 
ter, 96 S.W.2d 920, 170 Tenn. 431— 
Quinton v. Board of Claims, 54 S. 

W. 2d 963, 166 Tenn. 201—State De¬ 
partment of Highways and Public 
Works ▼. Roseborough, 68 S.W.2d 
132. 17 Tezm.App. 403. 

Tex.—State v. Isbell, 94 S.W.2d 423, 
127 Tex. 399—Anderson, Clayton & 
Co. V. State ex rel. Allred. 62 S.W. 
2d 107, 122 Tex. 630—^Barganler v. 
Guest. Civ.App., 246 S.W.2d 901, 
error refused—Johnson v. Wil¬ 
loughby. Clv.App.. 183 S.W.2d 201, 
error refused—Permian Oil Co. v. 
Western Oil ft Royalty Co., Civ. 


App., 164 S.W.2d 21—Sessums v. 
W. T. Carter & Bro., Civ.App., 121 
S.W. 2d 486, reversed on other 
grounds Short w W. T. Carter & 
Bro.. 126 S.W.2d 953, 133 Tex. 202, 
appeal dismissed W. T. Carter & 
Bros. V. Short, 60 S.Ct. 140, 308 

U. S. 613, 84 L.Ed. 438—Mosheim v. 
Rollins. Civ.App.. 79 S.W.2d 672, 
error dismissed—State Highway 
Commission of Texas v. Tengg, 
Civ.App., 67 S.W.2d 929. 

Utah.—State, by State Road Commis¬ 
sion v. District Court, Fourth Ju¬ 
dicial Dist. in and for Utah Coun¬ 
ty, 78 P.2d 602, 94 Utah 384. 

"Va.—Sayers v. Bullar, 22 S.B.2d 9, 
180 Va. 222—Wilson v. State High¬ 
way Commissioner, 4 S.E.2d 746. 
174 Va. 82. 

Wash.—Senior Citizens League v. 
Department of Social Sec. of 
Wash., 228 P.2d 478. 38 Wash.2d 
142—Columbia Steel Co. v. State, 
209 P.2d 482, 34 Wash.2d 700, cer¬ 
tiorari denied 70 S.Ct. 616, 339 U. 
S. 903, 94 L.Ed. 1332—State ex rel. 
Hamilton v. Superior Court for 
Cowlitz County. 94 P.2d 606, 200 
Wash. 632—State ex rel. Shoemak¬ 
er V, Superior Court for King Coun¬ 
ty, 76 P.2d 806, 193 Wash. 466— 
Weber v. School Dist No. 7 of 
Yakima County. 66 P.2d 707, 185 
Wash. 697—State ex rel. Robinson 

V. Superior Court for King County, 
46 P.2d 1046, 182 Wash. 277—State 
V. Vinther, 29 P.2d 693, 176 Wash. 
391. 

W.Va.—Schlppa v. West Virginia 
Liquor Control Commission. 63 S. 
B.2d 609, 132 W.Va. 51, 9 A.L.R.2d 
1284, certiorari denied 69 S.Ct 1164, 
337 U.S. 914, 93 L.Bd. 1724. 

Wyo.—^Price v. State Highway Com¬ 
mission, 167 P.2d 309, 62 Wyo. 385 
—^Utah Const. Co. v. State Highway 
Commission, 19 P.2d 961, 45 Wyo, 
403. 

59 C.J. p 800 note 81. 

Immunity of state from tort liabil¬ 
ity see supra § 130. 

Bxtent of immuiilty 

(1) The immunity enjoyed by the 
state as a sovereign power extends 
both to a claim itself and to the 
right to enforce it.—^McMahon v. 
State, 36 N.Y.S.2d 699, 178 Mlsc. 865. 

(2) The state cannot be sued with¬ 
out its consent even when it is trus¬ 
tee for a public purpose.—Cone v. 
Wakulla County. 197 So. 636. 143 Fla. 
880. 

Governmental or proprietary na¬ 
ture of particular activity is imma¬ 
terial and cannot be inquired into 
where the question of immunity from 
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suit of a state, considered as a sov¬ 
ereign, arises. 

N.J.—^Miller v. Port of New York Au¬ 
thority, 16 A.2d 262, 18 N.J.Misc. 
601. 

N.Y.—^Voorhis v. Cornell Contracting 
Corp.. 10 N.Y.S.2d 378, 170 Misc. 
908. 

3. Ga—Corpus Juris cited in Flori¬ 
da State Hospital for the Insane v. 
Durham Iron Co.. 21 S.E.2d 216, 
219, 194 Ga 360. 

S.D.—^Dailey v. Ryan, 21 N.W.2d 61, 
71 S.D. 58. 

69 C.J. p 301 note 32. 

9. Ga.—^Musgrove v. Georgia R. R. 
ft Banking Co., 49 S.E.2d 26, 204 
Ga 139, appeal dismissed 69 S.Ct. 
407, 335 U.S. 900, 93 L.Ed. 436. 
La—^Lewis v. State, 20 So.2d 917, 207 
La 194. 

N.a—Smith V. Hefner, 68 S.E.2d 783. 
235 N.C. 1—Kirby v. Stokes County 
Board of Ed.. 65 S.E.2d 322, 230 N. 
C. 619—Schloss V. State Highway ft 
Public Works Commission, 53 S.E. 
2d 617, 230 N.C. 489—Dalton v. 
State Highway ft Public Works 
Commission, 27 S.E.2d 1. 223 N.C. 
406—^Prudential Ins. Co. of Amer¬ 
ica V. PoweU, 8 S.B.2d 619, 217 N.a 
496. 

W.Va—Schippa v. West Virginia 
Liquor Control Commission, 53 S.E. 
2d 609, 132 W.Va 61, 9 A.L.R.2d 
1284, certiorari denied 69 S.Ct. 1154, 
337 U.S. 914, 93 L.Ed. 1724. 

Actions against state in federal 
courts see Federal Courts 5 49. 

la Mo.—Kleban v. Morris, 247 S.W. 
2d 832. 

Xf the constitution. Is silent on Idie 
subject of suit against the state, the 
legislative authority, being uncon¬ 
trolled, is supreme.—Collins v. Com* 
monwealth, 106 A. 229. 262 pa 672. 

11. Fla—State Road Dept of Flor¬ 
ida V. Tharp, 1 So.2d 868. 146 Fla 
745. 

Minn.—State v. Stanley, 247 N.W. 

609, 188 Minn. 390. 

Mo.—Kleban v. Morris. 247 S.W.2d 
832. 

12. Ky.—^Kentucky State Park Com¬ 
mission V. WUder, 76 S.W.2d 4. 266 
Ky. 313. 

N.C.—^Kirby v. Stokes County Board 
of Ed., 56 S.E.2d 822, 230 N.C. 619 
—Schloss V. State Highway & Pub¬ 
lic Works Commission, 63 S.B.2d 
517, 230 N.C. 489. 

Wash.—State ex rel. Thielicke v. Su¬ 
perior Court for Thurston County, 
114 P.2d 1001, 9 Wash.2d 309. 
W.Va—Stewart v. State Road Com¬ 
mission of West Virginia, 186 S.E. 
667, 117 W.Va 362. 



STATES 


81 C.J.S. 


§ 214 


wise provide,i3 

In the absence of a constitutional provision ren¬ 
dering the rule otherwise,a state’s immunity 
from suit is a privilege which may be waived by the 


proper authority.^® Hence, a state may be sued 
whenever it has consented thereto;^® and the vol¬ 
untary general appearance of a state in a suit may 
constitute a waiver for that particular suit;^^ but 


13. W.Va.—State ex rel. Cashman v 
Sims, 43 S.E.2d 806, 130 W.Va. 430. 
172 A.L..R. 1389. 

BEoral oTtligatloii 

The constitutional prohibition of 
makingr the state a defendant except 
as garnishee or suggestee in garnish¬ 
ment or attachment does not prevent 
recognition of state’s moral obliga¬ 
tion as ground for appropriation.— 
State ex rel. Davis Trust Co. v. Sims, 
46 S.E.2d 90, 130 W.Va. 623. 

Alsu—State v. Inman, 195 So. 
448, 239 Ala. 348—State v. Pull¬ 
man-Standard Car Mfg. Co.. 179 So. 
641, 235 Ala. 493, 117 A.L.R. 498. I 
Ark.—Watson v. Dodge, 63 S.W.2d 
993, 187 Ark. 1055. 

59 C.J. p 301 note 34. 

Constitutional provision prohibiting 
state from being made party de¬ 
fendant in any court 

(1) A constitutional provision, that 
the state shall never be made defend¬ 
ant in any court of law or equity, 
was adopted to protect the financial 
structure of the state.—State, by Da¬ 
vis, V. Ruthbell Coal Co., 66 S.E.2d 
649, 133 W.Va. 319. 

(2) Such a provision is in aid of 
state’s sovereignty.—^Monroe v. Col¬ 
lins, 66 N.E.2d 670, 393 111. 653. 

(3) Under such a provision, nei¬ 
ther the legislature nor any agent of 
the state can waive the state’s im¬ 
munity. 

Ala.—Glass v. Prudential Ins. Co. of 
America, 22 So.2d 13, 246 Ala. 679— 
State V. Louis Pizitz Dry Goods 
Co., 11 So.2d 342, 243 Ala. 629— 
Curry v. Woodstock Slag Corp., 6 
So.2d 479, 242 Ala. 379—State Tax 
Commission v. Commercial Realty 
Co., 182 So. 31, 236 Ala. 358-^ohn 
E. Ballenger Const. Co. v. State 
Board of Adjustment, 175 So. 387, 
234 Ala. 377. 

Ark.—^Ross v. Rich, 194 S.W.2d 297, 
210 Ark. 74. 

^.Va.—Hamlll v. Koontz, 69 S.B.2d 
879, 134 W.Va. 439. 

69 C.J. p 301 note 34 [a]. 

(4) All persons dealing with state 
are charged with knowledge that no 
one bfl.a authority to subject state 
to suit.—^Dunn Const. Co. v. State 
Board of Adjustment, 176 So. 383, 234 
Ala. 372. 

(6) Under such a provision partic¬ 
ular enactments have been held to be 
Invalid or not permissible. 

Ala.—^Mead v. Eagerton, 60 6o.2d 253, 
255 Ala. 66—J. R. Raible Co. v. 
State Tax Commission, 194 So. 660, 
239 Ala. 41. 

W.Va.—Hamill v. Koontz, 69 S.E.2d 
879, 134 W.Va. 439—Schippa v. 


West Virginia Liquor Control Com¬ 
mission, 63 S.E.2d 609, 132 W.Va. 
51, 9 AL.R.2d 1284, certiorari de¬ 
nied 69 S.Ct. 1164, 337 U.S. 914, 93 
L.Ed. 1724—State ex rel. Baltimore 
& O. R. Co. V. Sims, 53 S.E.2d 505, 
132 W.Va. 13. 

(6) Other enactments under such 
provision have been held not invalid. 

U.S.—^Kansas City Bridge Co. v. Ala¬ 
bama State Bridge Corporation, C. 
C.A.Ala. 59 P.2d 48, rehearing de¬ 
nied 69 F.2d 1065, certiorari denied 
63 S.Ct. 90. 287 U.S. 644. 77 L.Ed. 
657. 

Ala.—State v. Inman, 196 So. 448, 239 
Ala 348. 

Ark.—^Ross v. Rich, 194 S.W.2d 297, 
210 Ark. 74. 

Ill.—Loomis V. Keehn, 80 N.E.2d 368, 
400 Ill. 337. 

Provisions held not conflicting 

The fact that constitutional provi¬ 
sions that every man should have 
remedy by due course of law for in¬ 
jury done him and his property and 
that private property should not be 
taken for public use without just 
compensation are self-executing does 
not furnish authority for mainte¬ 
nance of suit against state, since 
such provisions are, together with 
provisions that suit cannot be in¬ 
stituted against state without its 
consent, parts of original Constitu¬ 
tion which is persuasive proof that 
they are not in conflict.—^Federal 
Land Bank of Spokane v. Schermei> 
horn, 64 P.2d 1337, 155 Or. 633. 

16. U.S.—Great N'orthern Life Ins. 
Co. V. Read, Okl., 64 S.Ct. 873, 322 

U. S. 47, 88 L.Ed. 1121—State of 
Missouri v. Piske, C.C.AMO., 64 S. 
Ct 18, 290 U.S. 18, 78 L.Ed. 145— 
Stamey v. State Highway Commis¬ 
sion of Kan., D.C.Kan., 76 F.Supp. 
946 —^U. S. V. Nat. Gypsum Co., D. 
C.N.T., 42 F.Supp. 752. 

Fla.—Suits V. Hillsborough County, 
2 So.2d 363, 147 Fla. 63. 

Ga.—^Musgrove v. Georgia R. R. & 
Banking Co., 49 S.E.2d 26, 204 Ga. 
139, appeal dismissed 69 S.Ct. 407, 
336 U.S. 900, 93 L.Ed. 436—^Roberts 

V. Barwlck, 1 S.E.2d 713, 187 Ga. 
691 —Thompson v. Continental Gin 
Co., 37 S.E.2d 819, 73 Ga.App. 694. 

Ky.—^Department of Conservation v. 

Sowders, 244 S.W.2d 464. 

La.—^Jefferson Lake Sulphur Co. v. 
State, 34 So.2d 331, 213 La. 1— 
Lewis V. State, 20 So.2d 917, 207 
La. 194. 

Mo.—^Zoll V. St. Louis County, 124 S. 

W. 2d 1168, 343 Mo. 1031. 

Neb.—^Anstine v. State, 288 N.W. 525, 
137 Neb. 148. 


Ohio.—Clifton v. Struck Const. Co., 
1 Ohio Supp. 96. 

59 C.J. p 301 note 35. 

16. U.S.—U.S. V. U. S. Fidelity & 
Guaranty Co., Okl., 60 S.Ct. 653, 309 

U. S. 606, 84 L.Ed. 894—^Handy v. 
Johnson, D.C.Tex., 61 F.2d 809. 

Ark.—^Arkansas State Highway Com¬ 
mission V. Dodge, 65 S.W.2d 71, 186 
Ark. 640. 

La.—Lewis v. State, 20 So.2d 917, 207 
La. 194—Morris Lake & Son v. 
Strickland, App., 66 So.2d 61. 

Mich.—^Benson v. State, 26 N.W.2d 
112, 316 Mich. 66. 

Minn.—Westerson v. State, 291 N.W. 

900, 207 Minn. 412. 

Mo.—Kleban v. Morris, 247 S.W.2d 
832 

Neb.—Frye v. Sibbitt, 17 N.W.2d 617, 
145 Neb. 600. 

N.Y.—Niagara Falls Power Co. ▼. 
White, 56 N.B.2d 742, 292 N.T. 472 
—^Montgomery Ward & Co. v. Peo¬ 
ple, 108 N.Y.S.2d 432, 279 App.Div. 
85, affirmed 107 N.B.2d 609, 304 N. 
Y. 646—^Beisheim v. People, 8 N.Y. 
S.2d 840, 256 App.Div. 937. 

N.D.—Johnson v. Brunner, 1 N.W. 2d 
871, 71 N.D. 446—^Dunham Lumber 
Co. V. Gresz, 295 N.W. 600, 70 N.D. 
455 —State v. Bonzer, 279 N.W. 769, 
68 N.D. 311. 

Okl.—State ex rel. Okl. Employment 
Sec. Commission v. Dean, 188 P.2d 
355, 199 Okl. 693—State ex reL 
Com'rs of Land Office v. Lewis, 170 
P.2d 237, 197 Okl. 288. 

Tex.—^Dickerson v. State, Civ.App., 
169 S.W.2d 1005, reversed on other 
grrounds State v. Dickerson, 174 S. 
W.2d 244, 141 Tex. 476—Goodrum 

V. State, Civ.App., 168 S.W.2d 81, 
error refused. 

Utah.—Campbell Bldg. Co. v. State 
Road Commission, 70 P.2d 857, 96 
Utah 242. 

69 C.J. p 301 note 36. 
sacnst waive imxniuilty from suit and 
liability 

The consent must waive not only 
its immunity fi*om being sued at all 
but also its immunity from liability. 
—Sutherland v. State, 68 N.Y.S.2d 
563, 189 Misc. 963. 

17. HI.—^Monroe v. Collins, 66 N.B. 
2d 670. 393 Ill. 653. 

Minn.—^Regan v. Babcock, 264 N.W. 

803, 196 Minn. 243. 

Mo.—^Kleban v. Morris, 247 S.W.2d 
832. 

N.Y.—39th-40th Corp. v. Port of New 
York Authority, 66 N.Y.S.2d 712, 
188 Misc. 657. 

Tenn.—Jackson County v. McGlas- 
son, 69 S.W.2d 887, 167 Tenn. 311. 
59 C.J. p 302 note 37. 
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consent or appearance by an ofEcer, who has no au¬ 
thority to waive the immunity of the state, is in- 

effectual.l8 

Actions for declaratory judgments. Generally, 
an action for a declaratory judgment cannot be 
maintained against the state without its consent,^® 
the state’s immunity from suit being held unaffected 
by declaratory judgment statutes but such an 
action may be maintained under statutes permitting 
various actions against the state .21 

§ 215. - Consent 

a. In general 

b. Scope and effect of consent 

c. Modification and revocation of con¬ 

sent 


a. In General 

Although a state’s consent to be sued In Its own 
courts may be expressed In the state constitution, con¬ 
stitutional provisions authorizing or requiring the leg¬ 
islature to direct by ^aw the manner and courts in which 
the state shall be sued are generally regarded as not be¬ 
ing self-executing, and no suit may be maintained against 
the state until the legislature has properly provided 
therefor. 

By their adoption of the federal Constitution the 
various states of the Union have given their con¬ 
sent to be sued in the supreme court of United 
States by another state or by the United States.22- 
However, neither the laws nor the Constitution of 
the United States gives individuals the right to sue 
a state, in either a federal or state court,23 and, al¬ 
though a state’s consent to be sued in its own courts, 
may be expressed in the state constitution,2^ con- 


Spedal appearance 
Where plaintiff showed no reason 
for making* state a defendant party, 
and state by its attorney general ap¬ 
peared specially and opposed applica¬ 
tion, and state did not consent to be 
sued, plaintifTs request would be de¬ 
nied.—^Teeval Co. v. City of New 
York, D.C.N.T.. 88 F.Supp. 652. 
Waiver of ohjectloiui to Jurisdictlou 
over subject xnattor 
In an action for damages, although 
commonwealth appeared before view¬ 
ers of land through counsel, cross 
examined witness, offered testimony, 
and failed to file exceptions after the 
award to plaintiff, it did not waive 
objections to the Jurisdiction of the 
court over the subject matter of the 
action.—Lowry v. Commonwealth, 
76 A.2d 363, 365 Pa. 474. 

18. U.S.—Georgia B. R. & Banking 
Co. V. Bedwlne, D.C.Ga., 85 F.Supp. 
749, reversed on other grounds 72 
S.Ct. 321, 342 ir.fS. 299, 96 L.Ed. 
335. 

N.H.—^Moore v. Dailey, 86 A.2d 842. 
N.T.—Niagara Falls Power Co. v- 
White, 55 N.B.2d 742, 292 N.T. 472. 
Wyo.—Price v. State Highway Com¬ 
mission, 167 P.2d 309, 62 Wyo. 385. 
59 C.J. p 302 note 38. 

Only XegiBlatuze can. consent 

The mere entering of the appear¬ 
ance of the state, even though by the 
attorney general, does not confer Ju¬ 
risdiction to hear the cause, since 
only the legislature may authorize a 
suit against the state.—State v. Gulf 
Oil Corp., Tex.Clv.App., 166 S.W.2d 
197. 

A Judgment resting on unaothor- 
ized appearance is a nullity in as far 
as the rights of the state are con¬ 
cerned.—State ex rel. Rice v. Stew¬ 
art, 184 So. 44, 184 Miss. 202, sug¬ 
gestion of error overruled 185 So. 247, 
184 Miss. 202. 

19. N.M.—Arnold v. State, 154 P.2d 
257, 48 N.M. 596. 


• Or.—^Lucas v. Banfield, 177 P.2d 244, 
180 Or. 437. 

Pa.—^Yerger v. Commonwealth, Com. 

PL. 59 Montg.Co. 149. 

Declaratory actions generally see Ac¬ 
tions f 1C. 

20. Cal.—^Ho 3 ^ v. Board of Civil 
Service Com'rs of City of Los An¬ 
geles. 132 P.2d 804, 21 Cal.2d 399. 

Md.—Davis v. State, 37 A.2d 880, 183 
Md. 385. 

N.J.—Abelson’s Inc. v. New Jersey 
State Board of Optometrists, 76 A. 
2 d 867, 5 N.J. 412. 

Tex—American Federation of Labor 
V. Mann, Clv.App., 188 S.W.2d 276. 
Aoquiescenoe in former oases 
The right of state to challenge the 
taxpayer's right to maintain suit un¬ 
der Declaratory Judgment Act, to 
contest legality of demand made for 
payment of taxes claimed to be due 
the state, was not impaired by state’s 
apparent acquiescence in such proce¬ 
dure in former cases, since the right 
of the state to assert its sovereignty 
and Immunity ftom suit cannot be 
denied on such ground.—^American 
Can Co. V. McCanless, 193 S.W.2d 86, 
183 Tenn. 49L 

Provisions not amounting to consent 
The provision of Declaratory Judg¬ 
ment Act that state attorney general 
I shall be served with copy of proceed¬ 
ing thereunder and be entitled to 
hearing, if state statute or state ad¬ 
ministrative body’s order or regula¬ 
tion is alleged to be unconstitution¬ 
al, does not amount to consent by 
state to be sued under such statute.— 
Musgrove v. Georgia R. R. & Bank¬ 
ing Co., 49 S.R2d 26, 204 Ga. 139, ap¬ 
peal dismissed 69 S.Ct. 407, 835 U.S. 
900, 93 L.Ed. 435. 

21. Cal.—^Lord v. Garland, 168 P.2d 
5. 27 Cal.2d 840. 

Nev.—Clark County v. State, 199 P.2d 
137, 65 Nev. 490. 

N.Y.—^Niagara Falls Power Co. v. 
Halpln, 46 N.Y.S.2d 426, 267 App. 
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Div. 236, 858, affirmed 56 N.E.2d; 
117, 292 N.Y. 706. 

Whera state accepts liability and 
consents to snlt 

If an acceptance of liability and 
subjection to suit on the part of a 
sovereign body are found elsewhere 
in the statutes of the state, and the 
declaratory Judgment procedure is 
not barred by the provisions of the 
waiver of immunity, a determination 
of the legal issue in an action for 
declaratory relief in no way consti¬ 
tutes an impairment of governmental 
sovereignty,—Hoyt v. Board of Civil 
Service Com'rs of City of Los An¬ 
geles, 132 P.2d 804, 21 Cal.2d 399. 

22. U.S.—Principality of Monaco v. 
State of Mississippi, 64 S.Ct. 745, 
292 U.S. 313, 78 L.Ed. 1282. 

Fla.—Corpus Juris quoted In Een- 
nard v. State Tuberculosis Board of 
Florida, 176 So. 872, 873, 129 Fla. 
619. 

Tenn.—State Department of High¬ 
ways and Public Works v. Rose- 
borough, 63 S.W.2d 132, 17 Tenn. 
App. 403. 

59 C.J. p 802 note 39. 

23. U.S.—^Ex parte La Prade, Ariz., 
63 S.Ct. 682, 289 U.S. 444, 77 L.Ed. 
1311—^Palmer v. State of Ohio, 
Ohio, 39 S.Ct 16, 248 U.S. 32, 63 
L.Ed. 108. 

Fla.—Corpus Juris quoted iu Ken- 
nard v. State Tuberculosis Board 
of Florida, 176 So. 872, 873, 129’ 
Fla. 619. 

24. Fla.—Corpus Juris quoted in 
Kennard v. State Tuberculosis 
Board of Florida, 176 So. 872, 873, 
129 Fla. 619. 

59 C.J. p 302 note 41. 

Provision authorizing all corpora¬ 
tions to be sued 

(1) State, although authorized to 
contract and sue in courts, is not 
such a corporation under constitu¬ 
tion as to be subject to suit.—Con¬ 
solidated Indemnity & Insurance Co.. 
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stitutional provisions authorizing or requiring the 
legislature to direct by law the manner and courts 
in which the state shall be sued,25 or to provide 
the method of procedure and the effect to be given 
the judgment rendered in such suit,26 are generally 
regarded as not being self-executing, and no suit 
can validly be maintained against the state until the 
legislature has made proper provision therefor. 
Such a constitutional provision must, it has been 
held, be strictly construed since it is in derogation 
of the state’s inherent exemption from suit.27 

There is authority to the effect that the legisla¬ 


ture may, without attempting to pass a law pursuant 
to such a provision, pass a joint resolution, which, 
although not effective as a law, is an effective con¬ 
sent by the sovereign to subject itself to suit;28 
but it has also been held that suit cannot be main¬ 
tained against the state where legislation, attempted 
pursuant to such a provision, is invalid as a law 
because not passed in accordance with the rules and 
solemnities prescribed by the fundamental law.22 
Except as limited or prohibited by constitution,^^ 
the legislature may, independently of any consti¬ 
tutional authority, provide for suits against the 
state.3i Constitutional provisions against special 


V. Texas Co., 140 So. 566, 224 Ala. 
649. 

(2) The fact that a law creates a 
state hospital as a corporation, and 
that the state constitution provides 
that all corporations shall be sub¬ 
ject to be sued in all courts in like 
cases as natural persons, does not 
affect the doctrine that a state agen¬ 
cy is immune from actions against it 
without its consent.—In re Hicka, 40 
N.Y.S.2d 267, 180 Mlsc. 173. 
flS. Fla.—^Prince Hall Masonic Bldg. 
Ass'n V. City of Jacksonville, 6 
6o.2d 250, 149 Fla 109—Corpiu Jiu 
ris ciTLoted in Kennard v. State Tu¬ 
berculosis Board of Florida, 176 So. 
872. 873, 129 Fla 619. 

Ky .—^Kentucky State Park Commis¬ 
sion V. Wilder, 76 S.W.2d 4. 266 Ky. 
313. 

Ohio.—State ex reL Williams v. dan¬ 
der. 74 N.E.2d 82, 148 Ohio St. 188. 
certiorari denied 68 S.Ct 157, 332 

U. S. 817, 92 L..Ed. 394. 

Tenn.—State ex rel. Allen v. Cook. 

106 S.W.2d 858. 171 Tenn. 605. 

59 C.J. p 302 note 42. 

Permissive provision 

The constitutional provision that 
suits may be brought against the 
state in such manner and in such 
courts as shall be directed by law is 
not mandatory but is permissive, and 
decides what suits, other than those 
already provided for, might be 
brought against the state, and pre¬ 
scribes manner for so doing, and the 
courts having Jurisdiction thereof.— 
Rose V. State. 105 P.2d 302, followed 
in Bettencourt v. State, 106 P.2d 316, 
Brandon v. State, 105 P.2d 316, Jones 

V. State, 106 P.2d 317, and Laughlin 
V. State, 106 P.2d 317, reheard 123 
P.2d 606, 19 Cal.2d 713, followed in 
123 P.2d 525, two cases, 19 Cal.2d 
876, 877, and 123 P.2d 526, two cases, 
19 Cal.2d 874, 875. 

86 . La.—Martin v. State, 18 So.2d 
613, 205 Lsl 1062—Lewis v. State, 
200 So. 265. 196 La. 814, certiorari 
denied Lewis v. State of Louisiana, 
61 S.Ct 830, 312 U.S. 706, 86 L.Ed. 
137, rehearing denied 61 S.Ct 940, 
313 U.S. 599, 85 L.Ed. 1551—Crain 

V. State, App., 23 So.2d 336. 


Designation of courts 
The act authorizing suit against 
the state does not violate the con¬ 
stitutional provision that legislation 
shall provide a method of procedure 
and effect of judgment which may be 
rendered because It fails to refer by 
name to the court or courts in. which 
suit may be filed, where the courts 
referred to In title as the courts vest¬ 
ed with jurisdiction of the suit were 
the same courts which without being 
specifically designated were under 
the law vested with jurisdiction of 
the suit—^Lewis v. State, 20 So.2d 
917, 207 La, 194. 

Statutes autibiorizlng suit held inval¬ 
id 

La—Fouchaux v. Board of Com'rs of 
Port of New Orleans, 53 So.2d 128, 
219 La 354—^Martin v. State, 18 So. 
2d 613, 206 La 1062—^D’Asaro v. 
State, 16 So.2d 638, 204 La 974— 
Lewis V. State, 200 So. 265, 196 La 
814, certiorari denied Lewis v. 
State of Louisiana, 61 S.Ct 830, 
312 U.S. 705, 86 L.Ed. 1137, rehear^ 
ing denied 61 S.Ct 940, 313 U.S. 
699, 85 L.Ed. 1551. 

27. Tenn.—State ex rel. Allen v. 
Cook. 106 6.W.2d 858, 171 Tenn. 
605. 

28. Fla—Corpus JTiixls quoted in 
Kennard v. State Tuberculosis 
Board of Florida 176 So. 872, 873, 
129 Fla 619. 

Ky.—Commonwealth v. TUte, 181 S. 
W.2d 418, 297 Ky. 826—^Wright’s 
Adm'r v. Carroll County, 122 S.W. 
2d 486, 276 Ky. 690—Carr v. Jeffer^ 
son County, 122 S.W.2d 482, 276 Ky. 
685—Commonwealth v. Bowman, 
100 S.W.2d 801, 267 Ky. 60—Pen¬ 
nington's Adm'r v. Commonwealth, 
46 S.W.2d 1079, 242 Ky. 627. 

La—Jefferson Lake Sulphur Co. v. 
State, 84 So.2d 331, 213 La 1— 
Lewis v. Stata 20 So.2d 917, 207 
La 194. 

Neb.—^Bordy v. State, 7 H’.W.2d 632, 
142 Neb. 714. 

OkL—Ward v. State, 66 P.2d 136, 
176 Okl. 368. 

Tex.—National Biscuit Co. v. State, 
[ Clv.App., 129 S.W.2d 494, reversed 
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on other grrounds 186 S.W.2d 687, 
134 Tex. 293. 

59 C.J. p 303 note 43, p 781 note 87 
[a] (2). 

Resolution held Ineffective 

(1) As admission of liability.— 
Brooks v. State, Tex.Civ.App., 68 S. 

W.2d 534, error refused. 

(2) To render state liable.—State 

V. McKinney, Tex.Civ.App., 76 S.W. 
2d 556. 

Special resolution not special or lo¬ 
cal act 

(1) The legislature may by special 
resolution waive the immunity of 
state or its agency from suit and lia¬ 
bility for the tort of Its officers, 
agents, and employees, since such a 
special resolution Is not a “local act" 
or “special act” within constitutional 
provision prohibiting the legislature 
from enacting local or special act 
where a general law can be made ap¬ 
plicable.—Daniel's Adm'r v. Hoofnel, 
155 S.W.2d 469, 287 Ky. 834. 

(2) Resolution of general assembly 
authorizing suit against common¬ 
wealth and designating the county In 
which suit may or must be brought 
was not void as “special legislation” 
changing venue in civil cases within 
inhibition against special legislation. 
—Commonwealth v. Bowman, 100 S. 

W. 2d 801, 267 Ky. 50—Commonwealth 
V. Daniel. 98 S.W.2d 897, 266 Ky. 285. 

29. Ark.—Turner v. State, 27 Ark. 
337. 

Fla—Corpus Juris (looted in Ken¬ 
nard V. State Tuberculosis Board 
of Florida, 176 So. 872, 873, 129 
Fla 619. 

Neb.—^Bordy v. State, 7 N.W.2d 632, 
142 Neb. 714. 

30. Fla—Corpus Juris attoted iu 
Kennard v. State Tuberculosis 
Board of Florida, 176 So. 872, 873, 
129 Fla 619. 

59 C.J. p 303 note 45. 

31. Fla—Corpus Juris guoted in 
Elennard v. State Tuberculosis 
Board of Florida, 176 So. 872, 874, 
129 Fla 619. 

Mo.—^Eleban v. Morris, 247 S.W.2d 

882 . 
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and local laws generally do not prohibit a statute 
from granting a single individual the right to sue 
the state on a right which he previously possesses, 
and a constitutional prohibition against passages of 
special laws where a general law can be made 
available is not violated by a special act permitting 
suit against the state, where no general law could 
be applied,33 but where a general law can be 
made applicable, a special act is invalid.34 Where 
the constitution states that provision may be made 
by general law for bringing suits against the 


state an attempted grant of consent by special or 
local law is ineffective,35 and a statute granting con¬ 
sent is invalid where it violates a constitutional 
provision that all men shall have equal rights.s® 

Statutes, passed in furtherance of constitutional 
provisions of the character under consideration, are 
remedial in nature and liberally construed ;37 but 
it is usually said that statutes authorizing suit 
against the state are to be strictly construed, since 
they are in derogation of the state’s sovereign1y.33 


Okl.—Corpng Juris dted in State v. 
Adams, 105 P.2d 416, 419, 187 Okl. 
673. 

59 C.J. p 803 note 46. 

SzteiLt of legislative power 

(1) The power vested In legisla¬ 
ture by the constitution to waive the 
state's Immunity from suit is not 
limited to any particular kind of 
rights or causes of action.—^Lewls v. 
State, 20 So.2d 917, 207 La. 194— 
Varnado v. State, 136 So. 771, 18 La. 
App. 624. 

(2) Discretionary power of legisla¬ 
ture to permit suits against state is 
unlimited, except that no rights can 
he given to transcend powers vested 
In United States.—Vamado v. State, 
supra. 

32. La.—^Mallard v. State, App., 194 
So. 447. 

OkL—State v. Ward, 118 P.2d 216, 
189 Okl. 532—State v. Adams. 105 
P,2d 416, 187 OkL 673—State ex rel. 
Oklahoma State Highway Commis¬ 
sion V. Horn, 105 P.2d 234, 187 Okl. 
605. 

Tex.—^Martin v. Sheppard, 201 S.W.2d 
810, 145 Tex. 639—Corpus Jhris 
cited in Martin v. State, CivA.pp., 
75 S.W.2d 950, 952. 

59 C.J. p 303 note 45 [a] (1). 

33. Okl.—State v. Ward, 118 P.2d 
216, 189 Okl. 532—State v. Adams, 
105 P.2d 416, 187 Okl. 673—State 
V. Fletcher, 34 P.2d 695, 168 OkL 
538. 

34. Okl.—Graham v. State, 83 P.2d 
815, 188 OkL 574—Ford v. State, 82 
P.2d 1045, 183 Okl. 386—Jack v. 
State, 82 P.2d 1033, 183 Okl. 375. 

Statutes held invalid 

(1) Statute granting consent hy 
state to be sued to recover for per¬ 
sonal injuries.—^Vigil v. State, N.M., 
244 P.2d 1110—^Lucero v. Hew Mexico 
State Highway Dept, 228 P.2d 945, 55 
N.M. 167. 

(2) Senate joint resolution pur¬ 
porting to waive Immunity of state 
from suit by particular individual to 
recover for Injuries sustained as re¬ 
sult of alleged negligence of state 
employee.—Wright v. State, 137 P.2d 
796, 192 Okl. 493. 

(3) Special act giving highway de¬ 
partment employee privilege of 
bringing suit against the department 


and providing that certain defenses 
should not be available to the state 
and to the department.—State High¬ 
way Dept. V. Gorham, 162 S.W.2d 984, 
139 Tex. 361. 

(4) Other cases see 59 C.J. p 784 
note 89 [a] (l)-(8). 

35. Fla—^Eennard v. State Tubercu¬ 
losis Board of Florida 176 So. 872, 

129 Fla 619. 

59 C.J. p 302 note 45 [a] (2). 

Policy 

A constitutional prohibition for* 
bidding special acts authorizing suit 
against the state indicates a policy 
against consent to suit in one par¬ 
ticular case in absence of general 
consent to suit in all similar causes 
of actloa—^Pord Motor Co. v. Depart¬ 
ment of Treasury of State of Indiana 
Ind., 66 S.Ct 347, 823 U.S. 459, 89 
L.Bd. 889. 

Statutes held not invalid 

The statute authorizing the state 
to be made a party defendant and 
have its interests represented by 
county attorney in suit by county to 
foreclose the lien of tax sale certifi¬ 
cate sold to the state is not violative 
of constitutional provision that pro¬ 
vision may be made by general law 
for bringing suit against the state 
as to all liabilities now existing or 
hereafter originating, since the act 
merely authorizes recovery of money 
due the state.—Suits v. Hillsborough 
County, 2 So.2d 353, 147 Fla. 53. 

36. Tex.—Martin v. Sheppard, 201 

S.W.2d 810, 145 Tex. 639. 

Bffect of Invalidity 

Where an enabling act authorized 
suit against state, a provision that 
suit should be determined according 
to same rules of law and procedure 
as would be applicable if suit were 
against ordinary corporation violated 
constitutional provision that all men 
shall have equal rights; but the un- 
constitutlonallty went only to the 
merits of the cause of action and 
judgment rendered under the statute 
'was not void; and court was not au¬ 
thorized to deny mandamus for pur¬ 
pose of enforcing judgment on 
ground that the judgment was not 
based on any cause of action against 
the stata—^Martin v. Sheppard, su- I 
pra. 


37. U.S.—Great Northern Life Ins. 
Co. V. Read, Okl., 64 S.Ct 873, 322 

U. S. 47, 88 L.Ed. 1121. 

Fl€u—State Road Dept, of Florida v. 
Tharp, 1 So.2d 868, 146 Fla. 746— 
Corpus Juris quoted In Eennard v. 
State Tuberculosis Board of Flori¬ 
da, 176 So. 872, 874, 129 Fla. 619. 
La.—^Lewls v. State, 20 So.2d 917, 207 
La. 194. 

59 C.J. p 303 note 47. 

Attack only on oonstitutional ground 
Axl act authorizing suit against 
state can be attacked directly only 
on some constitutional ground.— 
Crain v. State, La.App., 23 So.2d 836. 

88. U.S.—Copper S. S. Co. v. State of 
Michigan, CAMich., 194 F.2d 465 
—^McConnell v. City of Detroit, 
Mich., D.aMich., 98 P.Supp. 901— 
Pacific Fruit & Produce Co. v. Ore¬ 
gon Liquor Control Commission, 
D.C.Or., 41 P.Supp. 175—Dunnuck 

V. Kansas State Highway Commis¬ 
sion, D.C.Kan., 21 F.Supp. 882. 

Cal.—^Los Angeles County v. Riley, 
128 P.2d 537, 20 Cal.2d 652—People 
V. Birch Securities Co., 196 P.2d 
143, 86 Cal.App.2d 703, certiorari 
denied 69 S.Ct. 745, 336 U.S. 936, 
93 L.Bd. 1096—^McPheeters v. 
Board of Medical Examiners of 
State, 168 P.2d 65, 74 Cal.App.2d 46 
—Yasunaga v. Stockburger, 111 P. 
2d 34, 43 Cal.App.2d 396—State v. 
Superior Court in and for City and 
County of San Francisco, 58 P.2d 
1322, 14 Cal.App.2d 718. 

Fla.—Prince Hall Masonic Bldg. 
Ass'n V. City of Jacksonville, 6 
So.2d 250, 149 Fla. 109—Corpus Ju- 
rlB quoted in Kennard v. State 
Tuberculosis Board of Florida, 176 
So. 872, 874, 129 Fla. 619. 

Ga.—Corpus Juris dted in Roberts v. 
Barwlck, 1 S.E.2d 713, 718, 187 Ga. 
691. 

Kan.—Corpus Juris quoted in Ameri¬ 
can Mut. Liability Ins. Co. of Bos¬ 
ton V. State Highway Commission, 
69 P.2d 1091, 1094, 146 Kan. 239. 
Mich.—Manion v. State, 5 N.W.2d 
527, 803 Mich. 1, certiorari denied 
Manion V. State of Michigan, 63 
S.Ct. 159, 317 U.S. 677, 87 L.Bd. 643. 
Mo.—SQeban v. Morris, 247 S.W.2d 
832. 

Neb.—Frye v. Sibbitt, 17 N.W.2d 617, 
145 Neb. 600—Corpus Jtizls quoted 
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Consequently it is generally essential that the con¬ 
sent of the state to be sued be given expressly or by 
clear implication,but a statute giving a court 
jurisdiction to hear and determine actions against 
the state is sufficient authority for the bringing of 
an action without any special statute expressly giv¬ 
ing the consent of the state to be sued 40 a stat¬ 
ute, providing for suit against the state and entry 
of a declaratory judgment when the parties* rights, 
status, or other legal relations call for construction 
of the constitution or a statute, has been held not 
to be a general consent by the state to be sued un¬ 


der its provisions.41 

b. Scope and Effect of Consent 

Statutes which merely give a state’s consent to be 
sued do not, as a general rule, operate as an admission 
of liability, or create a cause of action in the piafntiff, 
but merely give a remedy to enforce a preexisting right. 

While a statute authorizing suit against a state 
may be so framed as to waive a defense or give 
plaintiff a substantive right he would not other¬ 
wise have,42 statutes which merely give a state’s 
consent to be sued do not, as a general rule. 


in Anstine v. State, 288 N.W. 625, 
631, 137 Neh. 148. 

N.J.—Strobel Steel Const. Co. v. State 
Highway Commission, 198 A. 774. 
120 H.J.Law 298—Harp v. High 
Point Park Commission, 24 A.2d 
860, 131 N.J.Bq. 249, affirmed 28 
A.2d 118, 132 N.J.B<i. 361. 

N’.M.—Vigil V. Penitentiary of H. H., 
195 P.2d 1014, 62 N.M. 224—Corpiui 
Jnrls dted in Arnold v. State. 164 
P.2d 257, 259, 48 N.M. 696—Cor¬ 
pus juris gnoted in Dougherty v. 
Vidal, 21 P.2d 90. 93, 37 N.M. 266. 
N.T.—^Niagara Palls Power Co. v. 
White, 66 N.E.2d 742, 292 N.T. 472 
—^Breen v. Mortgage Commission 
of State of New York, 35 N.B.2d 26. 
285 N.T. 425—In re Hlcka, 40 N.T. 
S.2d 267. 180 Misc. 173—«eelye v. 
State. 34 N.Y.e.2d 205, 178 Misc. 
278, affirmed 47 N.T.S.2d 618, 620, 
267 App.Div. 941—^Nlcholoullas v. 
Regent Restaurant, 26 N.T.S.2d 
181, 175 Misc. 626. 

Ohio.—^Ray v. Board of Trustees of 
Trenton Tp., Delaware County, 195 
N.B. 707, 49 Ohio App. 172. 

Okl.—Corpus Jtiris dted in Jack v. 
State, 82 P.2d 1033, 1044, 183 OkL 
376. 

Or.—Corpus Juris dted in Bngle r. 
State Land Board of Oregon, 99 P. 
2d 1018, 1021, 164 Or. lOO—Federal 
Land Bank of Spokane v. Scher^ 
merhorn, 64 P.2d 1337, 156 Or, 633. 
S.C.—Jeff Hunt Machinery Co. v. 
South Carolina State Highway 
Dept., 60 S.B.2d 869, 217 S.C. 423 
—Cooper V. South Carolina High¬ 
way Department, 190 S.B. 499, 183 
S.C. 155—^Reeves v. City of Basley, 
166 S.B. 120, 167 S.C. 231—Ancrum 
V. State Highway Department, 161 
S.B. 98, 162 S.C. 504. 

Tenn.—Automobile Sales Co. v. John¬ 
son, 122 S.W.2d 463, 174 Tenn. 38, 
120 A.L.R. 370—Corpus Juris dted 
in State ex rel. Allen v. Cook, 106 
S.W.2d 868, 860, 171 Tenn. 606— 
Phillips V. Marion County, 69 S.W. 
2d 507, 166 Tenn. 83—Quinton v. 
Board of Claims, 54 S^W.2d 953, 165 
Tenn. 201. 

Tex.—^Dickerson v. State, Clv.App., 
169 S.W.2d 1005, reversed on other 
grounds State v. Dickerson, 174 S. 


W.2d 244, 141 Tex. 476—^Buchanan 
V. State. Civ.App., 89 S.W.2d 239. 
error refused. 

Wyo.— Corpus Juris dted in Harri¬ 
son V. Wyoming Liguor Commis¬ 
sion. 177 P.2d 397, 399, 63 Wyo. IS. 
69 CJ. p 303 note 48, p 1122 note 70. 

Application of principle must in 
fairness be to all of the facts of each 
case whether admitted by demurrer 
or established by testimony.—lAtha- 
nas V. City of Spartanburg, 12 S.R2d 
39, 196 S.C. 19. 

Statute authorizing action should 
not be given a narrow and technical 
construction which would prohibit 
filing of action for an existing legal 
claim.—State v. Hale, 146 S.W.2d 
731, 136 Tex. 29. 

89. tr.S.—Copper S. S. Co. v. State 
of Michigan, C.A.Mich., 194 F.2d 
•465—^Berryessa Cattle Co. v. Sun¬ 
set Pacific Oil Co., G.CA.Cal., 87 
P.2d 972. 

Conn.—^McManus v. Jarvis, 22 A.2d 
857, 128 Conn. 707. 

Fla.— Corpus Juris quoted in Ken- 
nard v. State Tuberculosis Board 
of Florida, 176 So. 872, 874, 129 
Fla, 619. 

Ga.— Corpus Juris quoted in Roberts 
V. Barwlck, 1 S.E.2d 713, 718, 187 
Ga. 691. 

La.—^Fouchaux v. Board of Comers of 
Port of New Orleaus, App., 186 
So. 103, affirmed 190 So. 373, 193 
La. 182, certiorari denied 60 S.Ct. 
112, 808 U.S. 554, 84 L.Bd. 466. 
Md.—^tate v. Ambrose, 62 A.2d 359, 
191 Md. 353—^Dunne v. State, 169 
A. 751, 162 Md. 274, appeal dis¬ 
missed and certiorari denied Dun¬ 
ne V. State of Maryland, 53 S.Ct. 
23, 287 XT.S. 564, 77 L.Bd. 497. 

Miss,—State v. Woodruff, 150 So. 
760, 170 Miss. 744. 

Mont.—State ex rel. Freeboum v. 
Yellowstone County, 88 P.2d 6, 108 
Mont. 21. 

Neb.— Corpus Juris quoted in An¬ 
stine v. State, 288 N.W. 525, 531, 
137 Neb. 148. 

N.H—Moore v. Dailey, 86 A.2d 342— 
Klinger v. Cartier, 71 A.2d 786, 96 
N.H. 180. 

N.J.—Strobel Steel Const. Co. v. 
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State Highway Commission, 198 A. 
774, 120 N.J.Law 298. 

N.M.—Dougherty v. Vidal, 21 P.2d 
90, 87 N.M. 256. 

N.T.—Seelye v. State, Ct.Cl.. 34 N.T. 
S.2d 205, 178 Misc. 278, affirmed 47 
N.T.S.2d 618, 620, 267 App.Div. 941 
—Sadigur v. State, 18 N.T.S.2d 
366, 173 Misc. 645—Voorhis v. 

Cornell Contracting Corp., 10 N.T. 
S.2d 378, 170 Misc. 908—LeBeau 
Piping Corp. v. City of New York, 
9 N.T.S.2d 858, 170 Misc. 644. 
Ohio.—^Palumbo v. Industrial Com¬ 
mission, 42 N.B.2d 766, 140 Ohio 
St 54. 

Okl.—^Patterson v. City of Checotah, 
103 P.2d 97, 187 Okl. 687. 

Pa.—Arrott v. Allegheny County, 
194 A. 910, 328 Pa, 293—Wood v. 
Delaware County, Com.Pl., 27 Del. 
Co. 312. 

Tenn.—State ex rel. Allen v. Cook, 
106 S.W.2d 868, 171 Tenn. 606— 
Phillips V. Marion County, 69 S,W. 
2d 607, 166 Tenn. 83—Quinton v. 
Board of Claims, 64 S.W.2d 953, 

I 165 Tenn. 201. 

Tex.—State v. Lindley, Civ.App., 133 
S.W.2d 802, error dismissed. Judg¬ 
ment correct 

Utah.—State, by State Road Com¬ 
mission, V. District Court Fourth 
Judicial Dist in and for UtaJi 
County, 78 P.2d 502, 94 Utah 384. 
59 C.J. p 303 note 49. 

Statutes oouferrlug express author¬ 
ity 

N.T.—Onondaga County Sav. Bank 
V. Love, 3 N.T.S.2d 428, 166 Misc. 
697. 

40. Fla,—Corpus Juris quoted in 
Kennard v. State Tuberculosis 
Board of Florida, 176 So. 872, 874, 
129 Fla 619. 

Neb.—Corpus Juris quoted in Anstine 
V. State, 288 N.W. 626, 531, 137 Neb. 
148. 

59 C.J. p 304 note 50. 

41. N.M.—Arnold v. State, 164 P.2d 
267, 48 N.M. 596—Taos County 
Board of Education v. Sedillo, 101 
P.2d 1027, 44 N.M. 300. 

42. Neb.—Commonwealth Po-wer Co. 
V. State, 177 N.W. 745, 104 Neb. 
439. 

59 C.J. p 304 note 52. ^ 
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operate as an admission of liability, or create a 
cause of action in favor of plaintiff, but merely 
give a remedy to enforce a preexisting right and 
submit the state to the jurisdiction of the court, sub¬ 
ject to all lawful defenses in the staters behalf.^ 3 
Furthermore, since a state may withhold its con¬ 
sent entirely, its consent may be made subject to 
such conditions and limitations as are deemed 


desirable.^^ Any terms or conditions, thus pre¬ 
scribed, apparently are jurisdictional facts,^^ and 
there must be full compliance with them.'*® 

Suit cannot be maintained against a state, unless 
plaintiff is a person, or among the class of persons, 
to whom the state's consent has been granted;**^ 
unless the suit is founded on a cause of action, or 


43. Arlz.-—state v. Miser, 72 P.2d 
408, 50 Ariz. 244. 

Cal.—^Muses v. Housing Authority of 
City & County of San Francisco, 
189 P.2d 305, 83 Cal.App.2d 489. 
Mass.—^Arthur A Johnson Corp. v. 
Commonwealth, 28 N.E.2d 465, 806 
Mass. 347. 

Miss.—Stewart v. State Highway 
Commission, 148 So. 218, 166 Miss. 
48. 

N.H.—^Ham v. Maine-New Hampshire 
Interstate Bridge Authority, 80 A 
2d 1, 92 N.H 268. 

N.Y.—Dembrod v. State, 58 N.Y.S.2d 
490, 186 Misc. 1061. 

Okl.—Corpus Juris cited In Jack v. 
State, 82 P.2d 1033, 1044, 183 Okl. 
375. 

Utah.—Campbell Bldg. Co. v. State 
Boad Commission, 70 P.2d 857, 95 
Utah 242. 

Wash.—Columbia Steel Co. v. State, 
209 P.2d 482, 84 Waah.2d 700, cer¬ 
tiorari denied 70 S.Ct. 516, 339 U.S. 
903, 94 KEd. 1382. 

69 C.J. p 304 note 53. 

Mature of authority 
Authority granted by the legisla¬ 
ture to one to assert a right against 
the state is not a special right, privi¬ 
lege, or immunity, which is in dero¬ 
gation of the common right—State 
V. Adams, 105 P.2d 416, 187 Okl. 673. 

44. U.S.—^Handy ▼. Johnson, D.C. 
Tex., 61 R2d 809. 

Ariz.—State v. Bamum, 118 P.2d 
1097, 58 Ariz. 221. 

Cal.—^Artukovlch v. Astendorf, 131 
P.2d 831, 21 Cal.2d 329—Hulfaker 
V. Decker, 176 P.2d 264, 77 Cal.App. 
2d 883—McPheeters v. Board of 
Medical Examiners of State, 168 
P.2d 65, 74 Cal.App.2d 46—Corpus 
Juris quoted in State v. Superior 
Court in and for City and County 
of San Francisco, 58 P.2d 1822, 
1324, 14 Cal.App.2d 718—Shannon 
V. Flelshhacker, 2 P.2d 885, 116 
Cal.App. 258, hearing denied 3 P.2d 
1020, 116 CaJ.App. 258. 

Fla—State ex rel. Florida Dry 
Cleaning and Laundry Board v. 
Atkinson. 188 So. 834, 136 Fla 528. 
Ga—^Musgrove v. Georgia B. R. & 
Banking Co., 49 S.E.2d 26, 204 Ga 
189, appeal dismissed 69 S.Ct 407, 
835 U.S. 900. 93 L.Ed. 435. 
Ey.--<Soxpus Jtirls cited In Common¬ 
wealth V. Daniel, 98 S.W.2d 897, 
898, 266 Ey. 285. 

A.ia—Lewis v. State, 20 So.2d 917, 


207 La 194—Cox v. Louisiana De¬ 
partment of BQghways, App., 11 
So.2d 409. 

Neb.—Anstine v. State, 288 N.W. 625, 
137 Neb. 148. 

N.Y.—Sutherland v. State, 68 N.Y.S. 
2d 553, 189 Misa 953—Otis v. 
State, 47 N.Y.S.2d 756. 

N.D.—^Dunham Lumber Co. ▼, Gresz, 
295 N.W. 600, 70 N.D. 4BS, 

Or.—Wood V. Sprague, 106 P.2d 287, 
166 Or. 122—Corpus Juris cited in 
Engle V. State Land Board of Ore¬ 
gon. 99 P.2d 1018, 1021, 164 Or. 
109. 

Pa—U. S. ▼. Board of Finance and 
Revenue. 85 A2d 156, 369 Pa 386 
—Corpus Jnria cited in Downs v. 
Lewis, 17 PaDlst.&Co. 427. 429. 
S.C.—Sanders v. State Highway De¬ 
partment, 47 SJS.2d 806, 212 S.C. 
224. 

S.D.—Griffis V. State, 2 N.W.2d 666, 
68 S.D. 360—^Barnsdall Refining 
Corp. V. Welsh, 269 N.W. 853, 64 
S.D. 647, followed in J. C. Penney 
Co. V. Welsh, 269 N.W. 860, 64 S.D. 
66L 

Tex.—State r. Gulf Oil Corp., Civ. 
App., 166 S.W.2d 197—Corpus 
Juris cited in Martin v. State, Civ. 
App., 76 S.W.2d 960, 962. 

Wash.—State ex rel. Thlelicke v. Su¬ 
perior Court for Thurston County, 
114 F.2d 1001, 9 Wash.2d 309. 

59 C.J. p 304 note 54. 

Amount of recovery 
Statute permitting motorist who 
collided with truck operated by em¬ 
ployee of state highway commission 
to sue commonwealth and commis¬ 
sion for recovery of not more than 
a specified amount was not violative 
of a constitutional provision pro¬ 
hibiting general assembly from lim¬ 
iting amount to be recovered for 
injuries to person or property.— 
Commonwealth v, Daniel, 98 S.W.2d 
897. 266 Ey. 285. 

45. Cal.—Corpus Juris dted In 
State V. Superior Court in and for 
City and County of San Ffancisco, 
58 F.2d 1322, 1324, 14 CaljApp.2d 
718. 

Or.—Corpus Jtiris quoted In Engle 
V. State Land BocLrd of Oregon, 99 
P.2d 1018, 1021, 164 Or. 109. 

Wis.—State ex rel. Martin v. Reis, 
284 N.W. 580, 280 Wla 683. 

59 C.J. p 304 note 55. 

46. Ariz.—State v. Miser, 72 P.2d 
•408, 50 Ariz. 244. 
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Cal.—^McPheeters v. Board of Medi¬ 
cal Examiners of State, 168 P.2d 
65, 74 Cal.App.2d 46—^Parker v. 
Los Angeles County, 144 P.2d 70, 
62 CalALpp.2d 130— Corpus Juris 
dted in State v. Superior Court, 
58 P.2d 1322, 1825, 14 Cal.App.2dl 
718. 

N.Y.—^Munzer v. State, 41 N.Y.S.2d! 
98. 

Okl.—Sweeney v. Dierstein, 41 P.2df 
673, 170 Okl. 666. 

Or.—Corpus Juris quoted In Engle 
V. State Land Board of Oregon, 99- 
P.2d 1018, 1021, 164 Or. 109. 

Pa—U. S. V. Board of Finance and 
Revenue, 85 A2d 156, 369 Pa 386. 
S.C.—Jeff Hunt Machinery Co. v. 
South Carolina State Highway 
Dept, 60 S.E.2d 869, 217 S.C. 423— 
Cooper V. South Carolina Highway 
Department 190 S.E. 499, 183 S.C. 
155—Jennings v. Sawyer, 189 S.E.. 
746, 182 S.C. 427—^Ancrum v. State 
Highway Department 161 S.E. 98, 
162 8.0. 504. 

Utah.— Corpus Juris dted in Camp¬ 
bell Bldg. Co. V. State Road Com¬ 
mission, 70 P.2d 857, 862, 95 Utah 
242. 

Wis.—State ex rel. Martin v. Reis, 
284 N.W. 680, 280 Wis. 688. 

59 C.J. p 804 note 66. 

Permission to sue the state is in 
the nature of an offer which must be 
accepted as made.—^Innes v. McCol- 
gan, 126 P.2d 930, 52 Cal.App.2d 698. 

Statute held measure of power to sue 
Miss.—State Highway Commission 
V. Gulley, 146 So. 361, 167 Miss. 
631. 

N.Y.—Sutherland v. State, 68 N.Y.S. 

2d 553, 189 Misc. 953. 

Utah.—Campbell Bldg. Co. v. State 
Road Commission, 70 P.2d 857, 95 
Utah 242. 

U.S.—Great Northern Life Ins. 
Co. V. Read, Okl., 64 S.Ct 873, 322 

U. S. 47, 88 L.Ed. 1121. 

Efim.—American Mut Liability Ins. 
Co. of Boston V. State Highway 
Commission, 69 P.2d 1091, 146 Ean. 
239. 

Minn.—Underhill v. State, 294 N.W. 
643, 208 Minn. 498. 

Or.—Corpus Juris quoted in Engle 

V. State Land Board of Oregon, 99 
P.2d 1018, 1021, 164 Or. 109. 

Wis.—Sehlln v. State, 41 N.W.2d 696, 
256 Wis. 495. 

59 C.J. p 305 note 57. 
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is the type of case with respect to which suit has fully performed; and then such suit against the 

been authorized;** and unless, as discussed infra state may be maintained only in the manner des- 

§ 219, all prescribed conditions precedent have been ignated,*® as well as in the place or forum,®® and 


48- XJ.S.—^Handy v. Johnson, D.C. 
Tex., 51 F.2d 809—Stamey v. State 
Highway Commission of Kan., D.C. 
Kan., 76 P.Supp. 946. 

Ala.—Turner v. Lumbermens Mut. 

Ins. Co., 180 So. 300. 235 Ala. 632. 
Cal.—Los Angeles County v. Riley, 
128 P.2d 537. 20 Cal.2d 652—State 

V. Superior Court in and for City 
and County of San Prancisco, 58 
P.2d 1322, 14 Cal.App.2d 718. 

Pla.—^Prince Hall Masonic Bldg. 
Ass'n V. City of Jacksonville, 6 
So.2d 250, 149 Fla. 109. 

Kan.—^Hawkins v. State of Kansas 
Social Welfare Board, 84 P.2d 930, 
148 Kan. 760—American Mut. Lia¬ 
bility Ins. Co. of Boston v. State 
Highway Commission, 69 P.2d 
1091, 146 Kan. 239—^Barker v. Huf- 
ty Rock Asphalt Co., 18 P.2d 568, 
136 Kan. 834. 

La.—Omes v. Department of Conser¬ 
vation of Louisiana, App., 187 So. 
342—^Fouchaux v. Board of Com'rs 
of Port of New Orleans, App., 186 
So. 103, affirmed 190 So. 373, 193 
La. 182, certiorari denied 60 S.Ct 
112, 308 U.S. 654, 84 L.Bd. 466— 
Rome V. London & Lancashire 
Indem. Co. of America, App., 169 
So. 132. 

Md.—^Lohr V. Upper Potomac River 
Commission, 26 A2d 547, 180 Md. 
584. 

Minn.—Underhill v. State, 294 N.W. 
643, 208 Minn. 498. 

Miss.—State v. Sanders, 35 So. 2d 
529, 203 Miss. 475—State Highway 
Commission v. Gulley, 145 So. 351, 
167 Miss. 631. 

N.H.—Moore v. Dailey, 86 A.2d 842. 
N.J.—^Town of Irvington v. Ollemar, 
16 A.2d 663, 128 N.J.Eq. 402. af¬ 
firmed Irvington Nat. Bank v. 
Geiger, 24 A.2d 368, 131 N.J.Eq. 
189—^Desantis v. Delaware, L. & 

W. R. Co., 166 A 119, 11 N.J.Misc. 

22 . 

N.C.—Moore v. Clark, 70 S.E.2d 182, 
235 N.C. 364. 

N.D.—^Dunham Lumber Co. v. Gresz, 
296 N.W. 600, 70 N.D. 465. 

Or.—Wood V. Sprague, 106 P.2d 287, 
165 Or. 122—Corpus Juris quoted 
In Engle v. State Land Board of 
Oregon, 99 P.2d 1018, 1021, 164 Or. 
109. 

Pa.—Corpus Jtiris cited in Downs v. 
Lewis, 17 Pa.DisL&Co. 427, 429— 
Reck V. Garner, Com.Pl., 59 Montg. 
Co., 300—^Lowry v. Commonwealth, 
Com.Pl., 14 Som.Leg.J. 232. 

S.D.—^Barnsdall Refining Corp. v. 
Welsh, 269 N.W. 853, 64 S.D. 647, 
followed in J. C. Penney Co. v. 
Welsh, 269 N.W. 860, 64 S.D. 661. 
Tenn.—^Phillips v. Marlon County, 59 
S.W.2d 607, 166 Tenn. 83. 

Tex.—National Biscuit Co. v. State, j 


135 S.W.2d 687, 134 Tex. 293— 
State V. Hale, Civ.App., 96 S.W.2d 
135, modified on other grrounds 146 
S.W.2d 731, 136 Tex. 29—Mosheim 
V. Rollins, Civ.App., 79 S.W.2d 672, 
error dismissed. 

Wis.—^Le Fevre v. Goodland, 19 N.W. 
2d 884, 247 Wis. 612, 161 AL.R 
342. 

59 C.J. p 305 note 58. 

Claims 

(1) The word “claim,” within the 
meaning of a statute providing that, 
on the refusal of the legislature to 
allow a claim against the state, 
claimant may commence an action 
against the state, applies only to 
claims which if valid render the 
state a debtor, and not to equitable 
claims.—Trempealeau County v. 
State, 61 N.W.2d 499, 260 Wis. 602— 
Holzworth V. State, 298 N.W. 163, 
238 Wia 63—Petition of Wausau 
Inv. Co., 168 N.W. 81, 163 Wis. 283— 
C., M. & St. P. Ry. Co. V. State, 10 
N.W. 660, 63 Wis. 509. 

(2) The statute by which com¬ 
monwealth in general waives its 
sovereign immunity to law suits and 
in interest of justice consents that 
claims against it of character of 
which civilized governments have 
always recognized, be determined in 
its own courts by same tests avail¬ 
able between private litigants, indi¬ 
cates an Intent to waive sovereign 
immunity with respect to other 
classes of claims besides negligence 
and misfeasance of servants of the 
state engaged in purely public duties 
and included claims by taxpayers for 
reimbursement for meal taxes paid 
under protest to avoid Imposition of 
penalties, where provision for re¬ 
covery of such taxes was not “other¬ 
wise expressly provided.”—Chilton 
Club V. Commonwealth, 83 N.E.2d 
265, 323 Mass. 543. 

Claims for which appropriattons are 
or are not available 

(1) The statute giving consent by 
the state to be sued on claims dis¬ 
allowed by the state auditor does 
not authorize the bringing of an ac¬ 
tion on a claim for which there is no 
available appropriation.—Griffis v. 
State, 11 N.W.2d 138, 69 S.D. 439— 
Griffis V. State, 2 N.W.2d 666, 68 S.D. 
360—^Barnsdall Refining Corp. v. 
Welsh, 269 N.W. 853, 64 S.D. 647, fol¬ 
lowed in J. C. Penney Co. v. Welsh, 
269 N.W. 860, 64 S.D. 661—Kansas 
City Bridge Co. v. State, 250 N.W. 
343, 61 S.D. 680. 

(2) Action may be brought where 
construction company performed 
work under highway construction 
contract and work was accepted by 
state highway department but claim 
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for balance due under contract was 
disallowed by state auditor, even 
though funds had been appropriated. 
—^Alexander v. State, S.D., 48 N.W. 
2d 830. 

49. U.S.—Great Northern Life Ins. 
Co. V. Read, Okl., 64 S.Ct 873, 822 
U.S. 47, 88 L.Ed. 1121. 

Cal.—Yasunaga v. Stockburger, 111 
P.2d 34, 43 Cal.App.2d 396. 

Mass.—^Putnam Furniture Bldg. v. 
Commonwealth, 80 N.E.2d 649, 323 
Mass. 179—^Arthur A Johnson 
Corp. V. Commonwealth, 28 N.B.2d 
465, 306 Mass. 347. 

N.C.—^Moore v. Clark, 70 S.R2d 182^ 
235 N.C. 364—Schloss' v. State 
Highway & Public Works Commis¬ 
sion, 63 S.E.2d 617, 230 N.C. 489— 
Dalton V. State Highway & Public 
Works Commission, 27 S.E.2d 1, 
223 N.C. 406—^Yancey v. North 
Carolina State Highway & Public 
Works Commission, 22 S.E.2d 256^ 
222 N.a 106. 

Okl.—^Antrim Lumber Co. v. Sneeds 
62 P.2d 1040, 176 OkL 47. 

Or.—Corpus JiirlB quoted In Engle v. 
State Land Board of Oregon, 99 
P.2d 1018, 1021, 164 Or. 109. 

Pa.—Corpus Jhrls cited in Downs v. 

Lewis, 17 Pa.Dist.&Co. 427, 429. 
S.C.—Jeff Hunt Machinery Co. v. 
South Carolina State Highway 
Dept, 60 S.E.2d 859, 217 S.C. 428. 
Tenn.—Chumbley v. State, 192 S.W. 
2d 1007, 183 Tenn. 467—^Lyons v. 
Lay, 166 S.W.2d 778, 179 Tenn. 388. 
Tex.—Corpus Juris dted in State v. 
Isbell, 94 S.W.2d 423, 424, 127 Tex. 
899. 

59 C.J. p 305 note 60. 

50. La.—Cox V. Louisiana Depart¬ 
ment of Highways, App., 11 So. 2d 
409. 

N.Y.—Manufacturers Trust Co. v. 
Corsi, 61 N.Y.S.2d 769, 186 Misc. 
677. 

Or.—Corpus Juris quoted in Engle v. 
State Land Board of Oregon, 99 
P.2d 1018, 1021, 164 Or. 109. 

Pa.—Corpus Juris cited in Downs v. 

Lewis, 17 Pa.Dlst&Co. 427, 429. 
Tex.—Corpus Juris cited in State v. 
Isbell, 94 S.W.2d 423, 424, 127 Tex. 
399—Martin v. State, Civ.App., 75 
S.W.2d 950. 

Wash.—State ex rel. Hamilton v. Su¬ 
perior Court for Cowlitz County, 
94 P.2d 506, 200 Wash. 632—State 
ex rel. Shomedcer v. Superior Court 
for King County, 76 P.2d 306, 198 
Wash. 465—Weber v. School Diet. 
No. 7 of Yakima County, 56 P.2d 
707, 185 Wash. 697—State ex rel. 
Robinson v. Superior Court for 
King County, 46 P.2d 1046, 182 
Wash. 277—State ex rel. Slade v. 
Jones, 45 P.2d SO, 182 Wash. 94. 

59 C.J. p 306 note 6L 
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caurts®^ designated 

The state, when voluntarily appearing before the 
courts, is not entitled to special privileges,52 and 
where the state authorizes a party to bring suit 
against it and becomes a party to that litigation, it 
occupies the same position as any other litigant,53 
and plaintiff has merely the same right that he 
would have to sue an ordinary person.54 Consent to 
be sued generally subjects a state to the same gen¬ 
eral legal principles, rules of evidence, and rules of 
procedure as govern in actions against individuals 
where there is no express provision to the con¬ 
trary,5 5 or where the authorizing statute so pro¬ 
vides ;56 but it seems that general procedural stat¬ 
utes in which the state is not specifically mentioned, 
and which if applied will operate to restrict the 


state’s sovereignty, cannot be invoked against the 
state.57 Moreover, in its own courts, a state is 
bound only to the extent of its submission,58 and 
if it extends only to an adjudication of plaintiffs 
claim, without any provision for its enforcement 
by judicial process, no effective judgment can be 
rendered against the state, and the only remedy 
is through an appropriation by the legislature in 
satisfaction of the court’s award.®* 

c. Modification and Bevocation of Consent 

A state's consent to be sued Is not a contract, and 
it can be repealed or modified at any time at the discre¬ 
tion of the state. 

A state’s consent to be sued is not a contract, and 
it can be repealed or modified at any time at the 
discretion of the state,®* even though pending suits 


Ghamg'e of venue 

<1) Venue may be chanfred after 
institution of suit.—State v. Isbell, 
94 S.W.2d 423, 127 Tex. 399—59 C.J. 
p 306 note 61 [a]. 

(2) Statute providing: that on at¬ 
torney greneral's written demand 
venue of suit against state must be 
changed to Sacramento County was 
mandatory.—State v. Superior Court 
in and for City and County of San 
Francisco, 68 P.2d 1322, 14 CaJ.App. 
2d 718. 

(3) Statute authorizing court to 
transfer case from erroneous to cor¬ 
rect venue in ordinary actions is in¬ 
applicable to proceedings against the 
commonwealth.—Putnam Furniture 
Bldg. V. Commonwealth, 80 N.E.2d 
649, 323 Mass. 179. 

Power of one hranoh of legrlslature 
Where the statutes provide an ex¬ 
clusive remedy against the state 
and a particular forum for a Judicial 
trial, one branch of the legislature 
alone cannot extend Jurisdiction to 
another forum.—Scotts Blu£f County 
V. State, 276 N.W. 186, 183 Neb. 608 
—McNeel v. State, 234 Neb. 786, 120 
Neb. 674. 

51. U.S.—Great Northern Life Ins. 
Co. V. Read, Okl., 64 S.Ct. 873, 322 
U.S. 47. 88 L.Ed. 1121—Copper S. 
S. Co. V. State of Mich., CJLMich., 
194 P.2d 466—Stamey v. State 
Highway Commission of Fan., D.C. 
Kan., 76 F.Supp. 946. 

La—Goodwin v. Department of 
Highways, App., 63 So.2d 161. 
Mich.—^Manlon v. State, 6 N.W.2d 
527, 303 Mich. 1, certiorari denied 
Mannion v. State of Michigan, 63 
S.Ct. 169, 317 U.S. 677, 87 L.Ed. 
543. 

N.T.—^Tomasetti Const. Co. v. Long 
Island R. Co., 63 N.E.2d 78, 294 
N.T. 501—^Breen v. Mortgage Com¬ 
mission of State of New York, 35 
N,E.2d 25. 286 N.T. -426—Brie R. 
Co. V. Sells, 76 N.T.S.2d 133, 272 
App.Dlv. 1063, reversed on other! 


grounds 80 N.E.2d 332, 298 N.T. 
58—^Holmes v. Erie County, 42 N. 
T.S.2d 243, 266 App.Div. 220. af¬ 
firmed 63 N.E.2d 369, 291 N.T. 798 
—^Edlux Const. Corp. v. State, 300 
N.T.S. 609, 262 App.Div. 378, af¬ 
firmed 14 N.B.2d 197, 277 N.T. 686. 
Or.— Corpus Juris quoted lu Engle v. 
State Land Board of Oregon, 99 
P.2d 1018, 1021, 164 Or. 109. 

Pa— Corpus Jtiris dtad in Downs v. 

Lewis, 17 PaDist.&Co. 427, 429. 
Tex.— Corpus Juris cited iu State v. 
Isbell. 94 S.W.2d 428, 424, 127 Tex. 
399—^Martin v. State, CivA^pp., 76 
S.W.2d 960. 

Wash.—State ex rel. Thielicke v. 
Superior Court for Thurston Coun¬ 
ty, 114 P.2d 1001, 9 Wash.2d 809. 
59 C.J. p 806 note 62. 

52. Tex,—BCarrls v. O’Connor, Civ. 
App., 185 S.W.2d 898, refused for 
want of merits. 

53. Ky.—Commonwealth v. Hoover’s 
Adm’r, 118 S.W.2d 741, 274 Ky. 472 
—Commonwealth v. Bowman, 100 
S.W.2d 801, 267 Ky. 60. 

Tex.—State v. Stanolind Oil & Gas 
Co., Clv.App., 190 S.W.2d 610, er¬ 
ror refused. 

54. La,—Crain v. State, App., 23 So. 
2d 336. 

55. Cal.—^Innes v. McColgan, 126 P. 
2 d 930, 52 Cal.App.2d 698. 

Ely.—Commonwealth v. Hoover’s 
Adm’r, 118 S.W.2d 741, 274 Ky. 
472—^Pennington’s Adm’r v. Com¬ 
monwealth, 46 S.W.2d 1079, 242 Ky. 
627. 

La,—^Lewls v. State, 20 So.2d 917, 207 
La. 194—^Mallard v. State, App., 
194 So. 447. 

Miss.—^Humphreys County v. Cashln, 
90 So. 888, 128 Miss. 236. 

Tex.—^Dickerson v. State, Cr., 169 S. 
W.2d 1006, reversed on other 
grounds State v. Dickerson, 174 S. 
W.2d 244, 141 Tex. 475. 

56. Tenn.—State v. Crutchfield, 3 
Head 113. 


57. Ga,—Western Union Telegraph 
Co. V. Western & A. R, Co., 83 S.R 
185, 142 Ga. 532. 

Or.—Corpus Juris dted in Engle v. 
State Land Board of Oregon, 99 P. 
2d 1018, 1021, 164 Or. 109. 

58. Mass.—^Putnam Furniture Bldg. 
V. Commonwealth, 80 N.E.2d 649, 
828 Mass. 179. 

59 C.J. p 806 note 66. 

59. Idaho.—^Hollister v. State, 71 P. 
541, 9 Idaho 8. 

59 C.J. p 806 note 67. 

60 . U.S.—^Berryessa Cattle Co. v. 
Sunset Pacific Oil Co., C.C.A.Cal., 
87 F.2d 972—^Duke Power Co. v. 
South Carolina Tax Commission, 
C.C.A.S.C., 81 F.2d 513, certiorari 
denied Duke Power Co. v. South 
Carolina Tax Commission, 56 S.Ct. 
834, 298 U.S. 669, 80 L.Ed. 1392. 

Ga,—^Musgrove v. Georgia R. R. & 

I Banking Co., 49 S.E.2d 26, 204 Ga. 

I 139, appeal dismissed 69 S.Ct. 407, 

I 335 U.S. 900, 98 L.Ed. 435. 

Miss.—Corpus Juris dted in Stone v. 
McKay Plumbing Co., 26 So.2d 349, 
850, 200 Miss. 792, suggestion of 
error sustained and Judgment af¬ 
firmed 30 So.2d 91, 200 Miss. 792. 
Or.—Corpus Juris dted in Wood v. 
Sprague, 106 P.2d 287, 292. 166 Or. 
122 . 

S.C.—^Bell V. South Carolina State 
Highway Department, 30 S.B.2d 66, 
204 S.C. 462—Owens v. State High¬ 
way Department, 163 S.E. 478, 165 
S.C. 180. 

Tex.—Corpus Juris quoted in Produc¬ 
ers’ & Refiners’ Corporation of 
Texas v. Heath, Olv.App., 81 S.W. 
2d 533, 536, error dismissed. 

69 C.J. p 306 note 68. 

Change after institutlou of suit 
Where statute in respect of action 
against state on Implied contract has 
been twice changed since institution 
of action, cause should, in absence 
of final Judgment, be decided accord¬ 
ing to existing law.—^Pacific Gas & 
Electric Co. v. State, 6 P.2d 78, 214 
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§§ 215-216 


are thereby defeated and, when the consent is 
withdrawn, the jurisdiction of the court in which 
the case is pending is at an end and the suit falls 
to the ground.®^ If a state revokes its consent to 
be sued after judgment and pending an appeal, the 
appellate court can only dismiss the appeal, leaving 
the judgment in force.®® 

§ 216. — What Constitute Suits against 
States 

a. In general 

b. Suits against state officers and agen¬ 

cies 

c. Suits affecting property in which state 

has or claims interest 

a. In Gleueral 

The question whether a particular suit Is one against 
a state Is not to be determined solely by reference to 
the nominal parties to the record, but rather is depend¬ 
ent on the essential nature and effect of the proceeding. 

Although there are a number of early cases to 
the contrary,®^ it is now well settled that the ques¬ 
tion whether a particular suit is one against a state 
is not to be determined solely by reference to the 
nominal parties to the record, and the fact that the 
state is not named as a party defendant does not 
conclusively establish that the suit is not within the 


rule prohibiting suits against the sovereign without 
its consent.®® Whether a particular action is 
against the state is determined by the essential na¬ 
ture and effect of the proceeding,®® and a suit 
against the state is one in which the subject matter 
must be an interest of value of a material sense 
to the state as a distinct entity.®"^ To determine 
whether an action is one against the state, resort 
must be had to the pleadings.®® 

b. Suits against State OfSbcers and Agencies 

(1) In general 

(2) For unauthorized and illegal acts 

(3) To compel performance of legal du¬ 

ties 

(4) Nongovernmental agencies and cor¬ 

porations 

(1) In General 

Where a suit Is brought against an officer or agency 
with relation to some matter in which defendant rep¬ 
resents the state In action and liability and the state 
Is the real party against which relief Is sought so that 
a judgment for plaintiff will operate to control the ac¬ 
tion of the state or subject It to liability, the suit Is In 
effect one against the state and cannot be maintained 
without its consent. 

While a suit against state officials or agencies is 
not necessarily a suit against the state,®® the general 


Cal. 369, followed In Pacific Gas & 
Electric Co. v. Jordan, 6 P.2d 82, 214 
Cal. 793. 

Seterxnination of offlcev 
Wliere state has consented to suit, 
it may not defeat its consent merely 
by asserting that one of its officers 
has sole power to maJce the deter¬ 
mination involved in suit to which 
it has thus consented.—^National Sur. 
Corp. V. Barth, 84 A.2d 1, 8 N.J. 121. 

61. Ala.—Corpus Juris dted in 
Dunn Const. Co. v. State Board of 
Adjustment, 175 So. 383, 886, 284 
Ala. 372. 

Miss.—Corpus Juris dted in Stone 
V. McICay Plumbing Co., 26 So.2d 
349, 350, suggestion of error sus¬ 
tained and judgment affirmed 80 
So.2d 91, 200 Miss. 792. 

S.C.—Owens v. State Highway De¬ 
partment, 163 S.E. 473, 165 S.C. 180. 
Tez.—State v. Isbell, 94 S.W.2d 423, 
127 Tex. 399—Corpus Jttrls quoted 
in Producers* & Hefiners* Corpora¬ 
tion of Texas v. Heath, Civ.App., 
81 S.W.2d 538, 535, error dismissed. 
69 C.J. p 306 note 69. 

62. Tex.—Corpus Juris quoted In 
Producers* & Refiners* Corporation 
of Texas v. Heath, Civ.App., 81 
S.W.2d 533, 535, error dismissed. 

59 C.J. p 307 note 70. 

63. Mich.—^McDoweU v. Fuller, 185 
N.W. 265, 169 Mich. 332. 

59 C.J. p 807 note 70 [aj. 


64, U.S.—^Davis v. Gray, Tex., 16 
Wall. 203, 21 L.Ed. 447. 

69 C.J. p 807 note 72. 

65. Ark.—^McCain v. Crossett Lum¬ 
ber Co., 174 S.W.2d 114, 206 Ark. 
51—Corpus Juris quoted in Page v. 
McKinley. 118 S.W.2d 236, 237, 196 
Ark. 331. 

Ill.—^Moline Tool Co. v. Department 
of Revenue, 101 2Sr.R2d 71, 410 HI. 
35. 

Pa.—Corpus Juris quoted in Shoey v. 
Jones, 66 Pa.Dist. & Co. 301, 806— 
Downs V, Lewis, 17 Pa.Dist. & Co. 
427—^Brown v. Hughes, Com.PL, 68 
Montg.Co. 246. 

Tex.—^McKamey v. Aiken, Civ.App., 
118 S.W.2d 482, error dismissed. 
Wash.—Corpus Juris dted in State 
ex rel. Fleming v. Cohn, 121 P.2d 
954, 966, 12 Wash.2d 415. 

59 C.J. p 307 note 73. 

Actions against state officers in fed¬ 
eral courts see Federal Courts § 50. 
Counterclaims and cross actions as 
suits against states see infra 5 221. 

66 L U.S.—^Ford Motor Co. v. Depart¬ 
ment of Treasury of State of Indi¬ 
ana, Ind., 66 S.Ct. 847, 328 U.S. 459, 
89 L.Ed. 389. 

HL—^Moline Tool Co. v. Department 
of Revenue, 101 N.E.2d 71, 410 Dl. 
86 . 

An action for dedaxatory Judgment 
against the people of the state, which 
action does not seek to establish a 
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claim against the state nor is any af¬ 
firmative or coerdve relief demanded 
against the state, but only a de¬ 
termination of nights and obligations 
of vital interest, is not an action 
against the state.—^Town of Ohio v. 
People, 35 N.T.S.2d 107, 264 App.Dlv. 
220 . 

67. Tex.—^American Federation of 
Labor v. Mann, Civ.App., 188 S.W. 
2d 276. 

68 . S.D.—Dailey v. Ryan, 21 N.W.2d 
61, 71 S.D. 68. 

69. Ark.—Corpus Jdris quoted in 
Page V. McKinley, 118 S.W.2d 236, 
238, 196 Ark. 331. 

Iowa.—^Bachman v. Iowa State High¬ 
way Commission, 20 N.W.2d 18, 286 
Iowa 778. 

N.C.—Vinson v. 0*Berry, 183 S.E. 423, 
209 N.C. 287—Carpenter v. Atlanta 
& C. A. L. Ry. Co., 114 S.E. 698. 
184 N.C. 400. 

Okl.—Grand River Dam Authority v. 
Grand-Hydro, 111 P.2d 488, 188 Okl. 
506. 

Word "state” in constitutional pro¬ 
vision that state shall never be made 
defendant in any court was intended 
to protect only immediate and strict 
governmental agencies of state from 
suit.—Ex parte Board of School 
Com’rs of Mobile County, 161 So. 108^ 
230 Ala. 304. 
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rule that a state cannot be sued without its consent 
•cannot be evaded by making an action nominally 
one against the servants or agents of a state when 
the real claim is against the state itself, and it is 
the party vitally interested.*^® Accordingly it is 
well settled, as a general proposition, that, where a 
suit is brought against an officer or agency with 
relation to some matter in which defendant repre¬ 
sents the state in action and liability, and the state. 


while not a party to the record, is the real party 
against which relief is sought so that a judgment 
for plaintiff, although nominally against the named 
defendant as an individual or entity distinct from 
the state, will operate to control the action of the 
state or subject it to liability, the suit is in effect 
one against the state and cannot be maintained 
without its consent'll Apparently, in order that the 
general rule may apply the relief asked must in- 


Sesi^aatioxi as quasi oorpoxatioiL 
The mere designation of a state 
commission or board as a quasi cor¬ 
poration does not necessarily make 
It subject to suit—^Harrison v. Wy¬ 
oming Liquor Commission. 177 P.2d 
397. 63 Wyo. 13. j 

Txematnre couteatloiL 

Contention of department which 
was served a writ and order in aid of 
execution in suit against a third par¬ 
ty that department was part of gov¬ 
ernment of state and could not be 
sued was premature, since depart¬ 
ment was not as yet sued.—Depart¬ 
ment of Liquor Control v. C. D. Pe¬ 
ters Ice & Coal Co.. 3 N.E.2d 981. 62 
Ohio App. 520. 

The service of an. original notice 
•of suit on an individual employed 
by the state government confers 
jurisdiction of the employee on the 
•court, since no Immunity extends to 
an agent or representative of the 
government in a civil action simply 
because he is an agent or representa¬ 
tive of the government.—^Anderson v. 
Moon. 279 N.W. 396. 225 Iowa 70. 

'70. U.S.—^American Brake Shoe & 
Foundry Co. v. Interborough Rapid 
Transit Co., D.C.N.Y., 10 P.Supp. 
512. affirmed, aC.A, 76 F.2d 1002, 
certiorari denied City of I7ew York 
V. Murray. 55 S.Ct. 923. 296 U.S. 
760, 79 L.Bd. 1702. 

Ark.—Corpus Juris quoted in Page 
V. McKinley. 118 S.W.2d 235, 238, 
196 Ark. 331. 

Cal.—Corpus Juris cited in Boland v. 
Cecil. 150 P.2d 819, 824, 65 Cal»App. 
2d Supp. 832. 

•Ga.—Corpus Juris cited in Cannon v. 
Montgomery, 192 S.E. 206, 208, 184 
Ga. 588. 

111.—Corpus Juris cited in Schwing 
y. Miles, 11 N.E.2d 944. 947, 367 
Ul. 436, 113 AL.R. 1504. 

Iowa.—Wilson v. Louisiana Purchase 
Exposition Commission, 110 N.W. 
1046. 133 Iowa 586. 

Md.—Stanley v. Mellor, 178 A. 106, 
168 Md. 466. 

71- U.S.—Ford Motor Co. y. Depart¬ 
ment of Treasury of State of In¬ 
diana. Ind., 65 act. 347. 323 U.S. 
459. 89 L.Ed. 389—Great Northern 
Life Ins. Co. y. Read. Okl., 64 S.CL 
873, 322 U.S. 47, 88 L.Ed. 1121— 
Copper S. S. Co. y. State of Michi¬ 
gan. Mich., 194 F.2d 465—U. S. y. 
Fuston, aCLAOkU. 143 F.2d 76, cer- i 


tlorari denied 65 S.Ct. 121, 323 U.S. 
768, 89 L.Ed. 614—Sehlmeyer v. 
Romeo Co., C.C.ACal.. 117 F.2d 996 
—S. B. Penlck & Co. y. New York 
Cent R. Co., C.C.A.N.J.. Ill F.2d 
1006—^Danforth y. U. S., C.C.A.MO., 
102 F.2d 6. modified on other 
grounds 105 F.2d 318, modified on 
other grounds 60 S.Ct 231, 308 U.S. 
271, 84 L.Ed. 249—Jones v. Scofield 
Bros., D.C.Md., 73 F.Supp. 395— 
Pacific Fruit & Produce Co. v. Ore¬ 
gon Liquor Control Commission. D. 
C.Or.. 41 F.Supp. 175. 

Ala.—^Mead y. Eagerton, 50 So.2d 258. 
256 Ala. 66—State y. Louis Pizitz 
Dry Goods Co., 11 So.2d 342, 243 
Ala. 629—^Harman y. Alabama Col¬ 
lege, 177 So. 747, 236 Ala. 148—• 
Dunn Const Co. y. State Board of 
Adjustment, 175 So. 883, 234 Ala. 
372. 

Ark.—Wilson y. Pinkert 198 S.W.2d 
728, 210 Ark. 1093—Ross y. Rich, 
194 S.W.2d 297, 210 Ark. 74—Mc¬ 
Cain y. Crossett Lumber Co., 174 
S.W.2d 114, 206 Ark. 61— Corpus 
Juris quoted in Page y. McKinley, 
118 S.W.2d 235, 238, 196 Ark. 331— 
Federal Land Bank of St Louis 
y. State Highway Commission, 108 
S.W.2d 1077, 194 Ark. 616—Arkan¬ 
sas State Highway Commission v. 
Partaln. 103 S.W.2d 63, 193 Ark. 803 
—Watson y. Dodge, 63 S.W.2d 993, 
187 Ark. 1055. 

Cal.—^McPheeters y. Board of Medical 
Examiners of State. 168 P.2d 66, 
74 CalA.pp.2d 46. 

Colo.—^Mitchell y. Board of Corners 
of Morgan County, 162 P.2d 601, 
112 Colo. 582—Denver & R. G. W. 
R. Co. y. Town of Castle Rock, 62 
P.2d 1164, 99 Colo. 340— Corpus 
Juris cited in Parry v. Colorado 
Board of Corrections, 28 P.2d 251, 
262. 93 Colo. 589. 

Fla.—State ex rel. Florida Dry Clean¬ 
ing and Laundry Board y. Atkin¬ 
son, 188 So. 834, 136 Fla. 528— 
Corpus Juris cited in Kennard y. 
State Tuberculosis Board of Flor¬ 
ida. 176 So. 872, 874, 129 Fla. 619. 

(ja.—Moore y. Robinson. 65 S.E.2d 
711, 206 Ga. 27—Georgia Public 
Service Commission v. Atlanta Gas 
Light Co., 55 S.E.2d 618, 205 Ga. 
863—Musgrove v. Georgia R. R. 
& Banking Co.. 49 S.E.2d 26. 204 
Ga. 139, appeal dismissed 69 S.Ct 
407, 335 U.S. 900, 93 L.Ed. 435— 
Fleisher y. Duncan. 24 S.E.2d 15, 
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195 Ga. 309—^Florida State Hospital 
for the Insane v. Durham Iron 
Co.. 21 S.E.2d 216, 194 Ga. 350— 
City Bank & Trust Co. y. Crawford, 
19 S.E.2d 621, 193 Ga. 643—Barwick 
y. Roberts, 16 S.E.2d 867, 192 Ga. 
783, certiorari denied 62 S.Ct 489, 
815 U.S. 796, 86 L.Ed. 1197—Rob¬ 
erts y. Bcurwick, 1 S.E.2d 713, 187 
Ga. 691—Taylor y. Richmond Coun¬ 
ty. 196 S.E. 87, 185 Ga. 610, certified 
question conformed to 196 S.E. 303, 
67 Ga.App. 586—Corpus Juris cited 
in Cannon y. Montgomery. 192 S.E. 
206, 208, 184 Ga. 588. 

Ill.—^Moline Tool Co. v. Department 
of Reyenue, 101 N.E.2d 71, 410 Ill. 
85—^Krachock y. Department of 
Revenue, 85 N.E.2d 682, 403 Ill. 148, 
appeal dismissed 70 S.Ct 72, 388 
U.S. 804, 94 L.Ed. 487—Monroe v. 
Collins, 66 N.E.2d 670, 393 Ill. 553— 
Posinski y. Chicago. M., St. P. & 
Pac. R. Co., 83 N.B.2d 869, 376 IlL 
346—^People ex rel. Freeman y. De¬ 
partment of Public Welfare, 14 N. 
E.2d 642, 368 Ill. 505—Corpus Jo. 
ris cited in Schwing v. Miles, 11 N. 
E.2d 944, 947, 867 Bl. 436, 113 A.L. 

R. 1604—O’Meara y. Chicago, M., 
St P. & P. R. Co.. 10 N.E.2d 378, 
867 HI. 82—^Noorman y. Depart¬ 
ment of Public Works and Build¬ 
ings, 8 N.E.2d 637, 366 Ill. 216. 
appeal dismissed Noorman y. De¬ 
partment of Public Works and 
Buildings of State of Hlinois, 58 

S. Ct 30. 302 U.S. 637, 82 L.Ed. 496. 

Ind.—^Bracht y. Conservation Com¬ 
mission. 76 N.E.2d 848, 118 Ind.App. 
77. 

Iowa.—Corpus juris quo-ted In Bach¬ 
man V. Iowa State Highway Com¬ 
mission. 20 N.W.2d 18, 20. 236 Iowa 
778. 

K&n .—^Linderholm y. State, 69 P.2d 
689, 146 Kan. 224, certiorari denied 
Linderholm v. State of Kansas, 59 
S.Ct 465, 806 U.S. 630, 88 L.Ed. 
1033—^Board of Com’rs of Clay 
County y. French, 83- P.2d 812, 189 
EAn. 816. 

Ky.—City of Louisville ▼. Martin, 
144 S.W.2d 1034. 284 Ky. 490. 

La.—^Angelle y. State, 84 So.2d 821, 
212 La. 1069. 29 A.L.R.2d 666— 
Fouchaux y. Board of Com’rs of 
Port of New Orleans, App., 186 
So. 103. affirmed 190 So. 878. 198 
La. 182, certiorari denied 60 S.Ct 
112, 308 U.S. 554, 84 LuEd. 466. 
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volve some direct or substantial 

Md.—^Lohr v. Upper Potomac River 
Commission. 26 A.2d 547, 180 Md. 
584—^Mayor and City Council of 
Baltimore City v. State, for Use of 
Blueford, 196 A. 671, 173 Md. 267. 
Miss.—Smith v. Doehler Metal Furni¬ 
ture Co., 16 So.2d 421, 195 Miss. 
638. 

Mont.—Coldwater v. State Highway 
Commission, 162 P.2d 772, 118 Mont. 
65—Heiser v. Severy, 168 P.2d 601, 
117 Mont. 105, 160 A.L.R 819. 

Neb.—^Anstine v. State, 288 N.W. 526, 
137 Neb. 148. 

N.H.—St. Regis Paper Co. v. New 
Hampshire Water Resources Board, 
26 A.2d 832, 92 N.H. 164—Conway 
V. New Hampshire Water Resourc¬ 
es Board, 199 A. 83, 89 N.H. 346. 
N.J.—^Miller v. Layton, 44 A.2d 177, 
133 N.J.Law 323, 1 A.L.R 825— 
Benton & Holden v. Central R Co. 
of New Jersey, 19 A.2d 672, 126 
N.J.Law 840—Strobel Steel Const. 
Co. V. Sterner, 18 A.2d 28, 125 N. 
J.Law 622, appeal dismissed 25 A. 
2d 903, 128 N.J.Law 879, certiorari 
denied Strobel Steel Const. Co. v. 
State Highway Com’r of State of 
New Jersey, 63 S.Ct. 63, three cas¬ 
es, 217 U.S. 656, 87 L.Ed. 527— 
Empire Trust Co. v. Board of Com¬ 
merce and Navigation, 11 A.2d 752, 
124 N.J.Law 406—Strobel Steel 
Const Co. V. State Highway Com¬ 
mission, 198 A. 774, 120 N.J.Law 
298—^Karp v. High Point Park Com¬ 
mission, 24 A.2d 860, 131 N.J.Eq. 
249, affirmed 28 A.2d 118, 132 N.J. 
Eq. 351—^Abelson's Inc. v. New 
Jersey State Board of Optometrists, 
65 A.2d 644, 3 N.J.Super. 332, modi¬ 
fied on other grounds 75 A.2d 867, 
6 N.J. 412, 22 A.L.R.2d 929—State 
V. Owen, 41 A.2d 809, 23 N.J.Misc. 
123—Miller v. Port of New York 
Authority, 15 A.2d 262, 18 N.J.Misc. 
601—R. & A. Realty Corp. v. Penn¬ 
sylvania R. Co., 3 A.2d 293, 16 N. 
J.Misc. 537. 

N.M.—Dougherty v. Vidal, 21 P.2d 90, 
37 N.M. 256. 

N.Y.—Niagara Palls Power Co. v. 
White, 55 N.E.2d 742, 292 N.Y. 472 
—Samuel Adler, Inc., v. Noyes, 32 
N.E.2d 781, 286 N.Y. 34—Vanilla 
V. Moran, 67 N.Y.S.2d 833, 188 Misc. 
325, affirmed 70 N.Y.S.2d 631, 272 
App.Div. 859, appeal denied 72 N. 
Y.S.2d 420, 272 App.Div. 971, appeal 
dismissed 76 N.E.2d 265, 257 N.Y. 
593, affirmed 83 N.E.2d 696, 298 N.Y 
796—^Niagara FWls Power Co. v. 
Halpin, 45 N.Y.S.2d 421, 181 Misc. 
13, reversed on other grounds 45 
N.Y.S.2d 426, 267 App.Div. 236. 853, 
affirmed 56 N.E.2d 117, 292 N.Y. 70S 
—In re Woltasek, 40 N.Y.S.2d 514, 
179 Misc. 947—In re Hicka, 40 N.Y. 
S.2d 267, 180 Misc. 173—Nlcffiolou- 
lias V. Regent Restaurant 25 N.Y. 
S.2d 181, 175 Misc. 626—Sadigur v. 
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interest of the | state, as a distinct entity, apart from the mere in¬ 


state, 18 N.Y.S.2d 366. 173 Misc. 
645—In re Pink, 34 N.Y.S.2d 758. 

N.C.—Yancey v. North Carolina State 
Highway & Public Works Commis¬ 
sion, 22 S.E.2d 256, 222 N.C. 106— 
Prudential Ins. Co. of America v. 
Powell, 8 S.E.2d 619, 217 N.C. 495— 
Vinson V. O’Berry, 183 S.E. 423, 
209 N.C. 287. 

Okl.—State Highway Commission v. 
Green-Boots Const. Co., 187 P.2d 
209, 199 Okl. 477—Wentz v. Pot¬ 
ter, 28 P.2d 662, 167 Okl. 154. 

Or.—^McLean v. State Industrial Acci¬ 
dent Commission, 221 P.2d 566, 189 
Or. 405. 

Pa.—^Merchants* Warehouse Co. v. 
Gelder, 36 A.2d 444, 349 Pa. 1— 
Corpus Juris quoted iu Shoey v. 
Jones, 66 Pa.Dist. & Co. 301, 306— 
Watson V. Barnhart, 33 Pa.Dlst. & 
Co. 290—^Zaengle v. Buckius, 20 Pa. 
Dist & Co. 373— Corpus Juris cited 
in Downs v. Lewis, 17 Pa.Dlst & 
Co. 427, 429—^Brown v. Hughes, 
Com.Pl., 58 Montg. 246. 

Tex.—^McEamey v. Aiken, Clv.App., 
118 S.W.2d 482, error dismissed— 
Corpus Juris cited in San Antonio 
Independent School Dist. v. State 
Board of Education, Civ.App., i08 
S.W.2d 445, 448—^Mosheim v. Rol¬ 
lins, Clv.App., 79 S.W.2d 672, error 
dismissed. 

Utah.—Campbell Bldg. Co. v. State 
Road Commission, 70 P.2d 867, 95 
Utah 242. 

Va.—Sayers v. Bullar, 22 S.E.2d 9, 
180 Va. 222. 

Wash.— Corpus Juris cited In State 
ex rel. Fleming v. Cohn, 121 P.2d 
964, 966, 12 Wash.2d 416. 

W.Va.—City of Charleston v. South¬ 
eastern Const. Co., 64 S.E.2d 676, 
134 W.Va. 666— Corpus Juris cited 
In Hamill v. Koontz, 59 S.B.2d 879, 
883, 134 W.Va. 439—Schippa v. 
West Virginia Liquor Control Com¬ 
mission, 63 S.E.2d 609, 132 W.Vcu 
51, 9 A.L.R2d 1284, certiorari de¬ 
nied 69 S,Ct. 1164, 337 U.S. 914, 93 
L.Ed. 1724—Sims v. Fisher, 25 S.E. 
2d 216, 125 W.Va. 612—Watts v. 
State Road Commission of West 
Virginia, 185 S.E. 670, 117 W.Va. 
398—Stewart v. State Road Com¬ 
mission of West Virginia, 186 S.B. 
567, 117 W.Va, 362. 

Wis.—Sullivan v. Board of Regents 
of Normal Schools, 244 N.W. 563, 
209 Wis. 242. 

Wyo.— Corpus Juris cited in Harri¬ 
son V. Wyoming Liquor Commis¬ 
sion, 177 P.2d 397, 402, 63 Wyo. 
13. 

59 C.J. p 307 note 77. 

Suits against particular officers or 
agencies held to be suits agrainst 
state 

(1) Attorney general.—State Tax 

Commission v. Commercial Realty 

CO., 182 So. 31, 236 Ala. 358. 
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(2) Clerk of court.—Stanley v. Mel- 
lor, 178 A. 106, 168 Md. 465. 

(3) College, university, or board of 
regents. 

Ala,—^Harman v. Alabama College, 
177 So. 747, 235 Ala, 148. 

Ga,—^Ramsey v. Hamilton, 182 S.E1 
392, 181 Ga, 365. 

Tex.—Walsh v. University of Texas, 
Civ.App., 169 S.W.2d 993, error re¬ 
fused. 

(4) Employees retirement system. 
—Sunlit Gardens v. Moore, 48 N.Y.S. 
2d 376, 183 Misc. 343. 

(5) Health department.—^Aerated 
Products Co. of Philadelphia, Pa., v. 
Department of Health of State of 
New Jersey, D.C.N.J., 59 F.Supp. 662, 
affirmed, C.C.A., 169 F.2d 861. 

(6) Highway or road department 
or commission or commissioners 
thereof. 

U.S.—Copper S. S. Co. v. State of 
Michigan, C.A.mch., 194 F.2d 466. 
Ark.—^Arkansas Highway Commission 
V. Dodge, 77 S.W.2d 981, 190 Ark. 
131. 

Colo.—^Mitchell V. Board of Com’rs of 
Morgan Cotmty, 152 P.2d 601, 112 
Colo. 582. 

Kan.—American Mut. Liability Ins. 
Co. of Boston V. State Highway 
Commission, 69 P.2d 1091, 146 Kan. 
289—^Barker v. Hufty Rock Asphalt 
Co., 18 P.2d 568, 136 Kan. 834. 

N.J.—Desantis v. Delaware, L. & W. 

R Co., 165 A, 119, 11 N.J.Misc. 22. 
N.M.—^New Mexico State Highway 
Department v. Bible, 34 P.2d 295, 
38 N.M. 372. 

Pa.—^Zaengle v. Smith, 20 Pa.Dist. & 
Co. 434. 

S.C.—^Bell V. South Carolina State 
Highway Department, 30 S.E.2d 66, 
204 S.C. 462—Jennings v. Sawyer, 
189 S.B. 746, 182 S.C. 427. 

Utah.—State, by State Road Commis¬ 
sion, V. District Court, Fourth Ju¬ 
dicial Dist in and for Utah County, 
78 P.2d 502, 94 Utah 384—Campbell 
Bldg. Co. V. State Road Commis¬ 
sion, 70 P.2d 857, 95 Utah 242. 

(7) Liquor control commission.— 
Pacific Fruit & Produce Co. v. Ore¬ 
gon Liquor Control Commission, D. 
C.Or., 41 F.Supp. 175. 

(8) Prison system, prison board, or 
penitentiary. 

N.M.—^Vigil V. Penitentiary of N. M., 
196 P.2d 1014, 52 N.M. 224. 

Tex.—^Texas Prison Board v. Cabeen, 
Clv.App., 159 S.W.2d 523, error re¬ 
fused. 

(9) Public works and buildings de¬ 
partment, or director of public works. 
Ill.—^Posinski V. Chicago, M., St. P. 

& Pac. R Co., 33 N.E.2d 869, 376 
HI. 346. 

Ohio.—^Reed v. Tlmberman, 29 N.E.2d 
446, 65 Ohio App. 182, appeal dls- 
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missed 80 K.E.2d 993, 137 Ohio St. 
524. 

(10) Revenue department, tax com¬ 
mission, or revenue or tax officers. 
Ala.—J. R. Ralble Co. v. State Tax 

Commission, 194 So. 560, 239 Ala. 
41—State Tax Commission v. Com¬ 
mercial Realty Co., 182 So. 31, 236 
Ala. 358. 

Ark.—Watson v. Dodge, 63 S.W.2d 
993, 187 Ark. 1055. 

Ga.—^Forrester v. Continental Gin Co., 
19 S.E.2d 807, 67 Ga.App. 119. 

Ill.—^Monroe v. Collins, 66 N.E.2d 670, 
393 Ill. 553. 

Wash.—Weber v. School Dist. No. 7 
of Yakima County, 56 P.2d 707. 185 
Wash. 697. 

(11) Treasurer.—^Arkansas High¬ 
way Commission v. Dodge, 77 S.W.2d 
981, 190 Ark. 131. 

(12) Workmen's compensation bu¬ 
reau.—^Henderson v, Scott, 10 N.W.2d 
490, 72 N.D. 616. 

(13) Other officers and agencies. 
TT.S.—Kansas City Bridge Co. v. Ala¬ 
bama State Bridge Corporation, C. 
C.A.Ala., 59 F.2d 48, rehearing de¬ 
nied 59 F.2d 1065, certiorari denied 
53 S.Ct 90. 287 U.S. 644, 77 L..Ed. 
557. 

Ala.—Montiel v. Holcombe, 199 So. 
245. 240 Ala. 852. 

Colo.—^Parry v. Colorado Board of 
Corrections, 28 P.2d 251, 93 Colo. 
589. 

Neb.—State ex rel. Walker v. Board 
of Com’rs for Educational Lands 
and Funds, 3 N.W.2d 196, 141 Neb. 
172. 

N.M.—State ex rel. Del Curto v. Dis¬ 
trict Court of Fourth Judicial Dist., 
183 P.2d 607, 51 N.M. 297. 

Okl.—Goodin v. Commissioners of 
Land Office, 50 P.2d 189, 174 Okl. 
364. 

59 CJ. p 307 note 77 [b]. 

Consent of state 

(1) Generally, a suit may be main¬ 
tained against a state agency, officer, 
or public corporation where the state 
gives it capacity to sue and be sued. 
Ark.—^Arkansas State Highway Com¬ 
mission V. Dodge, 55 S.W.2d 71, 
186 Ark. 640. 

Colo.—^Trustees of State Normal 
School V. Wightman, 25 P.2d 193, 
93 Colo. 226. 

Fla.—^State Road Dept, of Florida v. 

Tharp, 1 So.2d 868, 146 Fla. 745. 
K a n .—^Atchison v. Kansas State 
Highway Commission, 171 P.2d 287, 
161 Kan. 661—^Provident Mut. Life 
Ins. Co. of Philadelphia, Pa., v. 
Johannes, 81 P.2d 6, 148 Kan. 274. 
La.—^Texas Co. v. State Mineral 
Board, 44 So.2d 841, 216 La. 742. 
N.H.—St. Regis Paper Co. v. New 
Hampshire Water Resources Board, 
26 A.2d 832, 92 N.H 164. 

N.J.—National Surety Corp. v. Barth, 
84 A.2d 1, 8 N.J. 121—Karp v. High 


[ Point Park Commission, 24 A.2d 
1 860. 131 N.J.Ba. 249, affirmed 28 

A.2d 118, 132 N.J.Ea. 351. 

N.M.—Dougherty v. Vidal, 21 P.2d 
90, 37 N.M. 256. 

Okl.—Grand River Dam Authority v. 
Grand-Hydro, 111 P.2d 488, 188 Okl. 
506. 

S.D.—^Poulke V. Suurmeyer, 266 N. 

W. 151. 64 S.D. 267. 

59 C.J. p 307 note 77 [d] (1). 

(2) The rule is otherwise, however, 
where the state constitution prohibits 
the state from being made a party 
defendant in any court of law or 
equity. 

Ala.—^Employers Ins. Co. v. Harrison, 
33 So.2d 264, 250 Ala. 116—Curry 
V. Woodstock Slag Corp., 6 So.2d 
479, 242 Ala. 379. 

W.Va.—Shaffer v. Monongalia Gener¬ 
al Hospital, 62 S.E.2d 795. 

59 QJ. p 307 note 77 [d] (2). 

(3) Where an agency has been giv¬ 
en the power to sue and be sued, a 
subsequent statute giving it addi¬ 
tional power and money did not cut 
down the right of a party to sue the 
agency, even though the act of 1946 
made no expression as to the suabili¬ 
ty of authority.—^National Surety 
Corp. V. Barth, 84 A.2d 1, 8 N.J. 121. 

(4) Although authority to sue a 
state agency has been given, if there 
are no funds available for satis¬ 
faction of any Judgment or no power 
reposed in ^e agency for raising 
funds necessary to satisfy a recovery 
against dt the agency may not be 
sued.—^University of Maryland v. 
Maas, 197 A. 123, 173 Md. 564. 

Judgment or decree against a state 
agency sued without its consent has 
been held void or invalid. 

Ill.—^Noorman v. Department of Pub¬ 
lic Works and Buildings, 8 N.B.2d 
637, 366 HI. 216, appeal dismissed 
Noorman v. Department of Public 
Works and Buildings of State of 
Illinois, 58 S.Ct 30, 802 U.S. 687, 
82 L.Ed. 496. 

W.Va.—Stewart v. State Road Com¬ 
mission of West Virginia, 185 S.B. 
567, 117 W.Va. 852. 

Action for declaratory Judgment 
(1) Generally, an action for a de¬ 
claratory Judgment which seeks to 
control the state or subject it to lia¬ 
bility cannot be maintained against 
a state agency or officer in the ab¬ 
sence of consent by the state to suit. 
U.S.—^Brents v. Stone, D.C.H1., 60 F. 
Supp. 82. 

Ala.—^Barlowe v. Employers Ins. Co. 
of Alabama, 188 So. 896, 237 Ala. 
665. 

Ga.—^Musgrove v. Georgia R. R. & 
Banking Co., 49 S.E.2d 26, 204 Ga. 
139, appeal dismissed 69 S.Ct. 407, 
335 U.S. 900, 93 L.Ed. 435. 

N.J.—^Empire Trust Co. v. Board of 
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Commerce & Navigation, 11 A. 2d 
752, 124 N.J.Law 406. 

N.T.—Niagara Palls Power Co. v. 

White, 55 N.B.2d 742, 292 N.T. 472. 
N.C.—Prudential Ins. Co. of America 
V. Powell, 8 S.E.2d 619, 217 N.C. 
495. 

Or.—^Lucas v. Banfleld, 177 P.2d 244, 
180 Or. 437. 

Pa.—^Bell Telephone Co. of Pennsyl¬ 
vania V. Lewis, 169 A. 671, 313 Pa. 
374. 

Bl-state corporation 
A corporation which is a Joint or 
common agency of several states 
performing governmental functions 
which project beyond state lines is 
immune from suit without its con¬ 
sent 

U.S.—^Howell V. Port of New York 
Authority, D.C.N.J., 34 F.Supp. 797. 
N.J.—^Miller v. Port of New York 
Authority, 15 A.2d 262, 18 N.J.Mlsc. 
601. 

N.Y.—^Roochvarg v. Port of New 
York Authority, 74 N.T.S.2d 479, 
190 Misc. 406—Voorhis v. Cornell 
Contracting Corp., 10 N.T.S.2d 878, 
170 Misc. 908. 

72. U.S.—Copper S. S. Co. v. State 
of Michigan, C.A.Mich., 194 P.2d 
465 —Trustees of Internal Improve¬ 
ment Fund of Florida v. Southwest 
Tampa Storm Sewer Drainage 
Dist, C.C.A.Fla.. 142 P.2d 637, cer¬ 
tiorari denied 65 S.Ct 69, 323 U.S. 
732, 89 L.Ed. 687—^EAnsas City 
Bridge Co. v. Alabama State Bridge 
Corporation, C.C.AAla., 59 P.2d 48, 
rehearing denied 59 P.2d 1065, cer¬ 
tiorari denied 63 S.Ct 90, 287 U.S. 
644, 77 L.Ed, 557. 

Ala.—Thurlow v. Berry, 25 So.2d 726, 
247 Ala. 631—Glass v. Prudential 
Ins. Co. of America, 22 So.2d 13, 246 
Ala. 579—^Bx parte State ex rel. 
Attorney General, 16 So.2d 187, 245 
Ala. 193. 

Ark.—^Hickenbottom v. McCain, 181 S. 
W,2d 226, 207 Ark. 486, certiorari 
denied 65 S.Ct 189, 323 U.S. 777, 
89 L.Ed. 621, rehearing denied 65 
S.Ct 267, 823 U.S. 817, 89 L.Ed. 
649. 

Cal*—^People v. Birch Securities Co., 
196 P.2d 143, 86 Cal.App.2d 703, 
certiorari denied 69 S.Ct 746, 836 
U.S. 936, 93 L.Ed. 1095—Corpus Jtu 
rls oited In Boland v. Cecil, 160 P. 
2d 819, 824, 65 Cal.App.2d Supp. 
832. 

Fla.—State ex rel. Florida Dry Clean¬ 
ing and Laundry Board v. Atkin¬ 
son, 188 So. 834, 136 Fla. 528. 

Ga.—Greorgia Public Service Commis¬ 
sion V. Atlanta Gas Light Co., 56 S. 
E.2d 618, 205 Ga. 863—Corpus Jtu 
ris dted lu Musgrove v. Georgia 
Railroad & Banking Co., 49 S.E.2d 
26, 37, 204 Ga. 139, appeal dis¬ 
missed 69 S.Ct 407, 335 U.S. 900, 

93 L.Ed. 435. 
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Within the inhibition of the rule are suits where- relief demanded;^* suits against officers or agents 
in a state officer or agency is, or will be, required to I with respect to,^^ or for the purpose of enforcing 
use state property or funds in order to afford the | 


Ill.—^Posinskl V. Chlca§ro, M., St. P. & 
Pac. R. Co., 83 N.B.2d 869, 876 Ill. 
346. 

Iowa.—^Bachman v. Iowa State High¬ 
way Commission, 20 N.W.2d 18, 
236 Iowa 778. 

JjA .—Succession of Holland, App., 8 
So.2d 546. 

Mich.—Church v. State Highway De¬ 
partment, 236 N.W. 900, 254 Mich. 
666 . 

Miss.—State v. Sanders, 85 So.2d 529, 
203 Miss. 475—State Mineral Lease 
Commission v. Lawrence, 157 So. 
897, 171 Miss. 442. 

N.H.—Corpus Juris quoted la Lefe- 
bvre V. Somersworth Shoe Co., 41 
A.2d 924, 927, 93 N.H. 354. 

Tenn.—Stockton v. Morris & Pierce, 
110 S.W.2d 480, 172 Tenn. 197. 
Wash.—State ex rel. Fleming v. Cohn, 
121 P.2d 954, 12 Wash.2d 415— 
State V. Johns, 15 P.2d 693, 170 
Wash. 125. 

W.Va.—Schippa v. West Virginia 
Liquor Control Commission, 53 S.E. 
2d 609, 132 W.Va. 51, 9 A.L.R.2d 
1284, certiorari denied 69 S.Ct. 1154, 
337 U.S. 914, 93 L.Ed. 1724. 

59 C.J. p 308 note 78. 

Belief must he sought against state 

(1) Fact that a state will be af¬ 
fected by a suit against officers will 
not prevent maintenance of the suit, 
but the test is in a consideration of 
the relief sought and. If sought 
against the state, the suit is not 
maintainable, but, If sought against 
state officers, it is maintainable.— 
Corpus Juris cited in Boland v. Cecil, 
150 P.2d 819, 824, 65 Cal.App.2d Supp. 
882—59 C.J. p 808 note 78 [a]. 

(2) Fact that a bank commission¬ 
er as authorized by statute substi¬ 
tuted himself as a party in a suit 
against a failed state bank could not 
be said, in view of statutes provid¬ 
ing that the assets of such a bank 
shall be held for the use and benefit 
of its depositors and creditors, there¬ 
by to change such suit to one against 
the sovereign state.—^In re Farmers 
State Bank of Garber, 91 P.2d 749, 
185 Okl. 336. 

Action for declaratory Judgment 
(1) Generally, actions for declara¬ 
tory Judgments against state agen¬ 
cies or officials which do not seek any 
affirmative or coercive relief but only 
a determination of rights or obliga¬ 
tions are not considered actions 
against the state and may be main¬ 
tained. 

Ala.—^Thurlow v. Berry, 25 So.2d 726, 
247 Ala. 631—Curry v. Woodstock 
Slag Corp., 6 So.2d 479, 242 Ala. 
379. 

N.Y.—^Town of Ohio v. People, 85 N. 
Y.S.2d 107, 264 App.Div. 220—Va¬ 
nilla V. Moran, 67 N.Y.S.2d 833, 188 


Misc. 325, affirmed 70 N.Y.S.2d 631, 
272 App.Div. 859, appeal denied 72 
N.Y.S.2d 420, 272 App.Div. 971, ap¬ 
peal dismissed 75 N.E.2d 265, 257 N. 
Y. 593, affirmed 83 N.E.2d 696, 298 
N.Y. 796—^Burnham v. Bennett, 252 
N.Y.S. 788, 141 Misc. 514, affirmed 
256 N.Y.S. 938, 235 App.Div. 751, af¬ 
firmed 182 N.B. 222, 259 N.Y. 655. 

(2) An action for a declaratory 
Judgment as to the validity or con¬ 
struction of a statute is not an ac¬ 
tion against the state. 

Fla.—^Mclnemey v. Ervin* 46 So.2d 
458. 

N.J.—Abelson's Inc. v. New Jersey 
State Board of Optometrists, 75 A. 
2d 867, 5 N.J. 412. 

N.Y.—Guardian Life Ins. Co. of 
America v. Graves, 69 N.Y.S.2d 379. 
Ohio.—^American Life & Accident 
Ins. Co. of Ky. v. Jones, 89 N.E.2d 
301, 152 Ohio 8L 287, 14 A.L.R.2d 
815. 

Tex.—American Federation of Labor 
V. Mann. Clv.App., 188 S.W.2d 276. 

(3) An action for a declaratory 
Judgment as to whether plaintiff is 
subject to a tax or whether a tax 
statute applies is not a suit against 
the state. 

Ala.—^Touart v. American Cyanamid 
Co., 35 So.2d 484, 250 Ala. 551—Cur¬ 
ry V. Woodstock Slag Corp,, 6 So.2d 
479, 242 Ala. 379. I 

Idaho.—Century Distilling Co. v. Def- 
enbach, 99 P.2d 56, 61 Idaho 192. 
Mont—^Brophy Coal Co. v. Matthews, 
238 F.2d 397. 

Tex.—Cobb v. Harrington, 190 S.W. 
2d 709, 144 Tex. 360, 172 A.L.R. 
837. 

W.Va.—Douglass v. Eoontz* 71 S.E.2d 
319. 

Wls.—^Berlowltz v. Roach, 30 N.W.2d 
256, 252 Wls. 61. 

(4) It has been held that an ac¬ 
tion for determination that plaintiff 
was not subject to occupation tax 
sought to be Imposed could be main¬ 
tained under Uniform Declaratory 
Judgment Act even if considered an 
action against the state.—^Harrington 
V. Cobb, Civ.App., 185 S.W.2d 133, af¬ 
firmed 190 S.W.2d 709, 144 Tex. 360, 
172 A.L.R. 837. 

73. Ga.—Corpus Juris cited lu 

Florida State Hospital for the In¬ 
sane V. Durham Iron Co., 21 S.E.2d 
216, 218, 194 Ga. 350—^Barwlck v. 
Roberts, 16 S.E.2d 867, 192 Ga 783, 
certiorari denied 62 S.Ct. 489, 815 

U.S. 796, 86 L.Ed. 1197—Roberts v. 
Barwick, 1 S.B.2d 713, 187 Ga 691. 
Ill.—^Adams v. Nudelman, 30 N.E.2d 
742, 875 Ill. 217. 

Miss.—Stone v. McBIay Plumbing Co., 
26 So.2d 349, 200 Miss. 792, sug¬ 
gestion of errors sustained and 
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Judgment affirmed 30 So.2d 91, 200 
Miss. 792—Smith v. Doehler Metal 
Furniture Co., 15 So.2d 421, 195 
Miss. 638. 

Mo.—^Kleban v. Morris, 247 S.W.2d 
832. 

N.H.—^Moore v. Dailey, 86 A.2d 342. 
N.J.—Strobel Steel Const. Co. v. State 
Highway Commission, 198 A. 774, 
120 N.J.Law 298. 

N.Y.—^Manufacturers Trust Co. v. 
Corsi, 61 N.Y.S.2d 769, 186 Misc. 
677. 

Okl.—^Donaldson v. Board of Regents 
of University Preparatory School 
and Junior College of Tonkawa 123 
P.2d 139, 190 Okl. 269—Potter v. 
State Highway Commission, 86 P. 
2d 293, 184 Okl. 171—State High¬ 
way Commission v. Brixey, 61 P.2d 
1114, 178 Okl. 118—State Highway 
Commission v. Adams, 62 P.2d 1018, 

178 Okl. 270—Hawks v. Walsh, 61 
P.2d 1109, 177 Okl. 664. 

Or.—Wood V. Sprague, 106 P.2d 287, 
166 Or. 122. 

S.C.—Argent Lumber Co. v. Query, 
182 S.E. 93, 178 S.C. 1. 

Tenn.—^Lyons v. Lay, 166 S.W.2d 778, 

179 Tenn. 888—State I>epartment of 
Highways and Public Works v, 
Roseborough, 68 S.W.2d 132, 17 
TenaApp. 403. 

Tex.—^Railroad Commission v. Dyer, 
Civ.App., 144 S.W.2d 376—National 
Biscuit Co. V. State, Civ.App., 129 
S.W.2d 494, reversed on other 
grounds 185 S.W.2d 687, 184 Tex. 
293. 

W.Va—Corpus Juris cited iu Hamill 

V. Koontz, 69 S.E.2d 879, 884, 134 

W. Va 439. 

Wyo.—Corpus Juris cited iu Harri¬ 
son V. Wyoming Liquor Commis¬ 
sion, 177 P.2d 397, 402, 63 Wyo. 18. 
59 C.J. p 809 note 79. 

Actions for recovery of taxes paid 
under protest have been held to be 
actions against the stata 
Okl.—Antrim Lumber Co. v. Sneed, 
62 P.2d 1040, 176 Okl. 47. 

Tex.—^Hansen v. Blackmon, Clv.App., 
169 S.W.2d 966. 

59 C.J. p 309 note 79 [b]. 

74. N.J.—Strobel Steel Const. Co. v. 
State Highway Commission, 198 A. 
774, 120 N.J.Law 298. 

Pa—^Brown v. Hughes, Com.Pl., 58 
Montg.Co. 246. 

Tex.—State Highway Commission of 
Texas v. Tengg, Clv.App., 67 S.W.2d 
929. 

W.Va—Corpus Juris quoted in Ham- 
111 V. Koontz, 59 S.E.2d 879, 884, 
134 W.Va 439. 

59 C.J. p 309 note 80. 

Authorized but executory contract 
Action cannot be maintained 
I against state directly or indirectly 
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through the agent,7® contracts which arc those of 
the state alone; suits to compel officers or agents 
to do acts which will impose contractual liability 
on the state and suits to enjoin officers from 
doing official acts which are the acts of, or at least 
for the direct benefit of, the state.77 A proceeding to 
review or appeal the determination of a state agen- 
cy is not, however, an encroachment on the im¬ 
munity of the state from suit^® 

(2) For Unauthorized and Illegal Acts 

Suits against officers or agents personally, because, 
while claiming to act officially, they have committed or 
they threaten to commit wrong or Injury to the person 
or property of plaintiff, either without right and au¬ 
thority or under color of an unconstitutional statute, are 
not suits against the state. 


As is sometimes pointed out in the cases, suits, 
such as those mentioned in the preceding section, 
wherein it is sought to compel defendant officially 
to perform an obligation, or refrain from action, 
which is that of the state in its political capacity, 
are clearly distinguishable from suits against officers 
or agents personally, because, while claiming to act 
officially, they have committed or they threaten to 
commit wrong or injury to the person or property 
of plaintiff, either without right and authority or 
under color of an unconstitutional statute.*^^ Al¬ 
though defendant may assert that he acted officially, 
and on behalf of the state, a suit of this latter class 
is not a suit against the state,®® whether it is 


througrb. its officials for breach of au¬ 
thorized, but merely executory, con¬ 
tract.—State ex rel. Day Pulverizer 
Co. V. Fitts, 60 S.W.2d 167, 166 Tenn. 
156. 

75. Ark.—^Arkansas State Highway 
Commission v. Nelson Bros., 87 S. 
W.2d 394, 191 Ark. 629. 

Ga.—-Musgrove v. Georgia R. B. & 
Banking Co., 49 S.E.2d 26, 204 Ga. 
139, appeal dismissed 69 S.Ct. 407, 
335 U.S. 900, 93 L..Ed. 435. 

S.C.—Harris v. Fulp, 183 S.E. 158, 
178 S.C. 832. 

Tex.—State Highway Commission of 
Texas v. Tengg, CUvAlPP., 57 S.W.2d 
929. 

W.Va.—Cktrpns Juris quoted la Ham- 
ill V. Hoontz, 59 S.B.2d 879, 884, 
134 W.Va. 439. 

69 C.J. p 809 note 81. 

76. W.Va.—Corpus Juris quoted la 
Hamill v. Koontz, 69 S.E.2d 879, 
884, 134 W.Va. 439. 

Wyo.—Corpus Juris cited ia Harrison 
V. Wyoming Liquor Commission, 
177 P.2d 897, 402. 63 Wyo. 13. 

59 C.J. p 309 note 82. 

77. Ga.—^Musgrove v. Georgia B. B. 
& Banking Co., 49 S.E.2d 26, 204 
Ga. 139. appeal dismissed 69 S.Ct. 
407. 335 U.S. 900, 93 L.Ed. 435— 
Bamsey v. Hamilton, 182 S.E. 392, 
181 Ga. 365. 

Ill.—Monroe v. CoUlns, 66 N.E.2d 670, 
393 Ill. 553. 

N.T.—Niagara Falls Power Co. v. 
Halpln, 46 N.T.S.2d 421, 181 Mlsc. 
13, reversed on other grounds 45 N. 
T.S.2d 426, 267 App.Div. 236, 863, 
affirmed 65 N.B.2d 117, 292 N.T. 705 
—Whalen v. Corsi, 98 N.T.S.2d 603, 
affirmed 98 N.T.S.2d 606, 277 App. 
Dlv. 922, motion denied 99 N.T.S. 
2d 615, 277 App.Div. 953, motion de¬ 
nied 95 N.E.2d 828, 301 N.T. (No. 
609). 

S.C.—^Baker v. State Highway Depart¬ 
ment, 165 S.E. 197, 166 S.C 481. 
Tex.—Short v. W. T. Carter & Bro., 
126 S.W.2d 953, 183 Tex. 202, appeal 
dismissed W. T. Carter & Bros. v. 
Short, 60 S.Ct 140, 808 U.S. 513, 


84 L.Bd. 438—Giles v. Poole, Civ. 
App., 239 S.W.2d 665, error refused 
—^Bryan v. Texas State Board of 
Education, 163 S.W.2d 887, error 
refused—McKamey v. Aiken, Civ. 
App., 118 S.W.2d 482. Error dis¬ 
missed—San Antonio Independent 
School Dist V. State Board of Ed¬ 
ucation, Civ.App., 108 S.W.2d 446— 
Mosheim v. Bolllns, Civ.App., 79 S. 
W.2d 672, error dismissed. 

Utah.—State, by State Boad Commis¬ 
sion, V. District Court, Fourth Ju¬ 
dicial Dist. in and for Utali County, 
78 P.2d 502, 94 Utah 384. 

Wash.—State v. Pacific Tel. & Tel. 
Co., 113 P.2d 542, 9 Wash.2d 11. 

W.Va.—Corpus Juris quoted iu Ham- 
ill V. Koontz, 59 S.E.2d 879, 884, 184 
W.Va. 439. 

59 C.J. p 809 note 83. 

78. Ala.—^Metcalf v. Department of 
Industrial Relations, 16 So.2d 787, 
245 Ala. 299—State v. Louis Plzitz 
Dry Goods Co., 11 So.2d 342, 243 
Ala. 629. 

m.—^Moline Tool Cb. v. Department 
of Revenue, 101 N.E.2d 71, 410 Ill. 
35. 

Pa.—Pennsylvania lifllk Products 
Corporation v. Milk Control Board 
of Pennsylvania, 26 Pa.Dist. & Co. 
489. 

79. U.S.—Great Northern Life Ins. 
Co. V. Read, Okl., 64 S.Ct 873, 822 
U.S. 47, 88 L.Ed. 1121—Davis v. 
Cook, D.C.Ga., 55 F.Supp. 1004. 

Pla.—State Boad Department of 
Florida v. Tharp, 1 So.2d 868, 146 
Fla. 745. 

Ga.—Corpus Juris dted in Florida 

I State Hospital For the Insane, v. 
Durham Iron Co., 21 S.E.2d 216, 
218, 194 Ga. 350—Corpus Juris 
dted in Cannon v. Montgomery, 
192 S.E. 206, 208, 184 Ga. 588. 

Iowa.—Carson v. State, 88 N.W.2d 
168, 240 Iowa 1178. 

N.H.—Conway v. New Hampshire 
Water Resources Board, 199 A. 
83, 89 N.H 346. 

N.C.—Teer v. Jordan, 59 S.E.2d 359, 
232 N.C. 48. 


Ohio.—American Life & Accident 
Ins. Co. of Kentucky v. Jones, 83 
N.E.2d 408, modified on other 
grounds 85 N.E.2d 593, affirmed 
89 N.E.2d 301, 152 Ohio St 287, 14 
AL.B.2d 815. 

Tenn.— Corpus Juris dted in Stock- 
ton V. Morris & Pierce, 110 S.W.2d 
480. 483. 172 Tenn. 197. 

Va.— Corpus Juris dted in Sayers 
V. Bullar, 22 S.B.2d 9, 11. 180 Va. 
222 . 

69 C.J. p 810 note 84. 

80. U.S.—U. a V. Cordy, D.C.Md., 
58 F.2d 1013. 

Ala.—Curry v. Woodstock Slag Corp., 
6 So.2d 479, 242 Ala. 879. 

(5a.—Georgia Public Service Com¬ 
mission V. Atlanta Gas Light Co., 
65 S.E.2d 618, 205 Ga. 863— Corpus 
Juris dted in Florida State Hospi¬ 
tal for the Insane v. Durham Iron 
Co., 21 S.E.2d 216, 218, 194 Ga. 
350—Holcombe v. Georgia Milk 
Producers Confederation, 3 S.E.2d 
705, 188 Ga. 858. 

Idaho.—Century Distilling Co. ▼. De- 
fenbach, 99 P.2d 56, 61 Idaho 192. 

HI.—Moline Tool Co. v. Department 
of Revenue, 101 N.E.2d 71, 410 Ill. 
86 —Owens v. Green, 81 N.E.2d 149, 
400 Ill. 380—^Monroe v. Collins, 66 
N.E.2d 670, 893 HI. 663—People ex 
rel. Freeman v. Department of 
Public Welfare, 14 N.E.2d 642, 368 
HI. 506—Schwing v. Miles, 11 N.B. 
2d 944, 367 HI. 436, 113 AL.R. 1604 
—Noorman v. Department of Pub¬ 
lic Works and Buildings, 8 N.B.2d 
637, 366 HI. 216, appeal dismissed 
Noorman v. Department of Public 
Works and Buildings of State of 
Hlinois, 58 S.Ct 30, 302 U.S. 637, 
82 L.Ed. 496. 

Md.—Dunne v. State. 169 A 751, 162 
Md. 274, appeal dismissed and cer¬ 
tiorari denied Dunne v. State of 
Maryland, 53 S.Ct 28. 287 U.S. 564, 
77 L.Ed. 497. 

Mo.—^Kleban v. Morris, 247 S.W.2d 
832. 

Neb.— Corpus Juris dted In Rein v. 
Johnson, 30 N.W.2d 648, 662, 149 
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brought to redress injuriesto recover property of the stateto recover damages;®® for an in- 
wrongfully taken or held by defendant on behalf junction or to compel an officer to obviate the 


Neb. 67, certiorari denied 69 S.Ct. 
31, 336 U.S. 814, 93 L.Ed. 369. 

S.C.—^Dacus V. Johnston, 186 S.E. 
491. 180 S.C. 329. 

Tex.—Cobb v. Harrington, 190 S.W. 
2d 709, 144 Tex. 360, 172 A.Li.R. 
837—^Harris County Tax Assessor- 
Collector V. Reed, Clv.App., 226 
S.W.2d 686, reversed on other 
grounds Texas Automotive Dealers 
Ass’n V. Harris County Tax As¬ 
sessor-Collector, 229 S.W.2d 787, 
149 Tex. 122—^Harris County Tax 
Assessor-Collector v, Reed, Civ. 
App., 210 S.W.2d 852—^American 
Federation of Labor v. Mann, Civ. 
App., 188 S.W.2d 276. 

Wash.—Corpus Jnris cited in State 
V. Superior Court for King: County, 
46 P.2d 1046, 1048. 182 Wash. 277. 

W.Va.—Hamlll v. Koontz, 59 S.E.2d 
879, 134 W.Va. 439. 

69 C.J. p 310 note 85. 

81. Ga.—^Moore v. Robinson, 55 S.E. 
2d (11, 206 Ga. 27—Patten v. Mil¬ 
ler, 8 S.E.2d 776, 190 Ga. 105. 

Okl.—State Hlgrhway Commission v. 
Younger, 41 P.2d 686, 170 Okl. 614 
—^Wentz V. Dawson, 299 P. 493, 149 
Okl. 94—Wentz v. Board of Com*rs 
of Lincoln County, 295 P. 699, 147 
Okl. 173—Wentz v. Ingenthron, 294 
P. 154, 146 Okl. 165. 

82. Gal.—^Boland v. Cecil, 150 P.2d 
819, 65 GaI.App.2d Supp. 832. 

Fla.—State Road Department of 
Florida v. Tharp, 1 So.2d 868, 146 
Fla. 745. 

Ga.—^Fleisher v. Duncan, 24 S.E.2d 
15, 195 Ga. 309—Corpus Juris cited 
in Florida State Hospital for the 
Insane, v. Durham Iron Co., 21 S.E. 
2d 216, 218, 194 Ga. 350—^Corpus 
Juris cited iu Cannon v. Montgom¬ 
ery, 192 S.R 206, 208, 184 Ga. 588. 

Idaho.—^Roddy v. State, 139 P.2d 
1005, 65 Idaho 137. 

La.—Seibert v. Conservation Com¬ 
mission of Louisiana^ 159 So. 375, 
181 La. 237. 

Md.—^Dunne v. State, 159 A. 751, 162 
Md. 274, appeal dismissed and cer¬ 
tiorari denied Dunne v. State of 
Maryland, 53 S.Ct 23, 287 U.S. 564, 
77 L.Ed. 497. 

Mich.—^Thompson v. Auditor Gen¬ 
eral, 247 N.W. 360, 261 Mich. 624. 

Miss.—Corpus Juris cited iu State 
Mineral Lease Commission v. Law¬ 
rence, 157 So. 897, 899, 171 Miss. 
442. 

Tenn.—Stockton v. Morris & Pierce, 
110 S.W.2d 480, 172 Tenn. 197. 

Tex.—State v. Collins & Burford 
Drug Co., Civ.App., 118 S.W.2d 966, 
affirmed 128 S.W.2d 382, 133 Tex. 
222 . 

W.Va.—State v. George, 181 S.B. 713, 
116 W.Va. 465. 

69 C.J. p 310 note 86. 


Taxes iUegfally collected or withheld 

(1) Suits to recover taxes paid 
under protest have been held not 
suits against the state. 

Ala.—Glass v. Prudential Ins. Co. of 
America, 22 So.2d 13, 246 Ala. 679. 
Ark.—McCain v. Crossett Lumber 
Co., 174 S.W.2d 114, 206 Ark. 61. 
Kan.—^Kittredge v. Boyd, 18 P.2d 
663, 136 Kan. 691, 93 A.L.R. 674, 
rehearing denied 20 P.2d 811, 137 
Kan. 241, 98 A.L.R. 683. 

(2) The Indiana statute providing 
for action to obtain refund of taxes 
illegally exacted provides for action 
against the state, rather than 
against the collecting official indi¬ 
vidually.—^Ford Motor Co. v. Depart¬ 
ment of Treasury of State of In¬ 
diana, Ind., 65 S.Ct 847, 323 U.S. 
459, 89 L.Ed. 389. 

(3) Action to compel tax collector 
to pay funds wrongfully withheld is 
not one against state which cannot 
be maintained without state's con¬ 
sent.—State V. Epperson, 42 S.W.2d 
228, 121 Tex. 80. 

<4) Other suits with respect to 
taxes illegrally collected see 59 C.J. 
p 310 note 86 [a]. 

AhoUtiou of office or agency 
State park commission could be 
sued for taking of private property 
without compensation, where claim 
was for wrongful taking in clear vio¬ 
lation of constitution and commis¬ 
sion was endowed with broad ex¬ 
press authority including power to 
take property and to sue and be sued 
in corporate name, and the fact that 
a statute enacted after owner's 
rights arose abolished commission 
and transferred duties did not abro¬ 
gate owner’s right.—-Kentucky State 
Park Commission v. Wilder, 84 S.W. 
2d 38, 260 Ky. 190. 

83. U.S.—Sewerage Commission of 
City of Milwaukee v. Activated 
Sludge, C.C.A.W1S., 81 P.2d 22. 

Colo,—^Alfred v. Esser, 16 P.2d 714, 
91 Colo. 466. 

Ga.—Corpus Juris cited lu Florida 
State Hospital for the Insane v. 
Durham Iron Co., 21 S.E. 2d 216, 
218, 194 Giu 360—Corpus Juris cit¬ 
ed. in Cannon v. Montgomery, 192 
S.E. 206, 208, 184 Ga. 588. 

Ky.—^Kentucky State Park Commis¬ 
sion V. Wilder, 76 S.W.2d 4, 266 
Ky. 313. 

69 C.J. p 310 note 87. 

84. U.S.—Sterling v. Constantin, 
Tex., 63 S.Ct 190, 287 U.S. 378, 77 
L.Ed. 376—Hamill v. Hawks, Okl., 
68 P.2d 41, reversed on other 
grounds Hawks v. Hamill, 53 S.Ct 
240, 288 U.S, 62, 77 L.Ed. 610— 
Handy v. Johnson, D.C.Tex., 51 F. 
2d 805—^Blue v. Durham Public 
School Dist, D.C.N.C., 95 F.Supp. 
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441—U. S. V. Phillips, D.aOkl., 88 
F.Supp. 261, vacated on other 
grounds Phillips v. U. S., 61 S.Ct 
480. 312 U.S. 246, 86 L.Ed. 800—^Felt 
& Tarrant Mfg. Co. v. Corbett, D.G. 
Cal., 23 F.Supp. 186, affirmed 59 S. 
Ct 376, 306 U.S. 62, 83 L.Ed. 488. 
Fla.—State Road Department v. 
Bender, 2 So.2d 298, 147 Fla. !&-*- 
State Road Department of Blorlda 
V. Tharp. 1 So.2d 868, 146 Fla. 746. 
Ga.—^Moore v. Robinson, 55 S.E.2d 
711, 206 Ga. 27—^Fleisher v. Dun¬ 
can, 24 S.E.2d 15, 196 Ga. 309— 
Corpus Juris dted in Florida State 
Hospital for the Insane v. Durham 
Iron Co., 21 S.E.2d 216, 218, 194 Ga. 
360—^Patten v. Miller, 8 S.E.2d 776, 
190 Ga. 106—Holcombe v. Georgia 
Milk Producers Confederation, 3 S. 
E.2d 705, 188 Ga. 358—Corpus 

Juris dted lu Cannon v. Montgom¬ 
ery, 192 S.E. 206, 208, 184 Ga. 588. 
HI.—^People ex rel. Freeman v. De¬ 
partment of Public Welfare, 14 
N.E.2d 642, 368 Ill. 605—Noorman 
V. Department of Public Works 
and Buildings, 8 NJS.2d 637, 366 
Ill. 216, appeal dismissed Noorman 
V. Department of Public Works 
and Buildings of State of Illinois, 

68 S.Ct. 30, 302 U.S. 637, 82 L.Bd. 
496. 

Ky.—City of Louisville v. Martin, 
144 S.W.2d 1034, 284 Ky. 490—An- 
derson v. State Highway Commis¬ 
sion of Kentucky, 68 S.W.2d 6, 
252 Ky. 696. 

La.—Carso v. Board of LiQuidation 
of State Debt, 17 So.2d 368, 206 La. 

368. 

Mich.—^Thompson v. Auditor Gen¬ 
eral, 247 N.W. 360, 261 Mich. 624. 
Miss.—Corpus Juris dted iu State 
Mineral Lease Commission v. Law¬ 
rence, 157 So. 897, 899, 171 Miss. 
442. 

Mo.—Kleban v. Morris, 247 S.W.2d 
832. 

Neb.—^Rein v. Johnson, 30 N.W. 2d 
548, 149 Neb. 67, certiorari denied 

69 S.Ct. 31, 336 U.S. 814, 93 L.Ed. 

369. 

Ohio.—Shade v. Ferguson, App., 62 
N.E.2d 642. 

Tex.—^Anderson, Clayton & Co. v. 
State ex rel. Allred, 62 S.W.2d 107, 
122 Tex. 530—^Mosheim v. Rollins, 
Civ.App., 79 S.W.2d 672, error dis¬ 
missed. 

Utah.—State, by State Road Com¬ 
mission, v. District Court, Fourth 
Judicial Dist. in and for Utah 
County, 78 P.2d 502, 94 Utah 384. 
Wyo.—Corpus Juris dted lu Mer¬ 
rill V. Bishop, 237 P.2d 186, 193. 

59 C.J. p 310 note 88. 

Suits to restraiu state officers Arom 
ooUeoting iUegal taxes, or enforc¬ 
ing unconstitutional tax laws, are 
not suits against the state. 
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effect of an illegal act.85 

In accordance with this rule suits against state 
railroad commissions or boards of transportation 
for relief against the enforcement of illegal rates 
or regulations prescribed by them or by statute,^® 
and suits to restrain state officers from irreparably 
wronging or injuring plaintiff by the prosecution of 
actions, without right, or to restrain the enforce¬ 
ment of invalid and unconstitutional statutes,®*^ are 
usually not regarded as suits against the state. 


(3) To Compel Performance of Legal Duties 

A suit against a state officer or agency to compel 
by mandamus, or similar process, the performance of of¬ 
ficial duties of a purely ministerial nature, involving the 
exercise of no discretion or political or governmental 
power, Is not a suit against the state and may be main¬ 
tained without its consent. 

A suit against a state offcer or agency to compel 
by mandamus, or similar process, the performance 
of offcial duties of a purely ministerial nature, in¬ 
volving the exercise of no discretion or political 
or governmental power, is not a suit against the 
state and may be maintained without its consent*® 


U.S.—Grolbert v. OklaJioma Tax 
Commission, D.C.Okl., 60 F.2d 301 
—^Roadway Express v. Murray, D. 

C. Okl., 60 P.2d 293—Great Atlan¬ 
tic & Pacific Tea Co. v. Valentine, 

D. CIowa, 12 F.Supp. 760, affirmed 
Valentine v. Great Atlantic & Pa¬ 
cific Tea Co., 57 S.Ct 66, 299 U.S. 
32, 81 L..Ed. 22. 

S.C.—^Prudential Ins. Co. of Amer¬ 
ica V. Murphy, 85 S.E.2d 586, 207 
S.C. 824, affirmed 66 S.Ct 1142, 328 
U.S. 408, 90 L.Ed. 1342, 164 AL.B. 
476. 

59 C.J. p 310 note 88 [a]. 

85. Ga—Corpus Juris cited iu Can¬ 
non V. Montgomery, 192 S.B. 206, 
208, 184 Ga 588. 

S.C.—^Home Bldg. & Loan Ass*n v. 
City of Spartanburg, 194 S.B. 143, 
185 S.C. 353. 

69 C.J*. p 311 note 89. 

86 . U.S.—^Prentis v. Atlantic Coast 
Lino Co.. Va, 29 S.Ct 67, 211 U.S. 
210, 53 L.Bd. 150. 

59 C.J. p 311 note 90. 

87. U.S.—Davis v. Cook, D.C.Ga, 66 
F.Supp. 1004. 

Ala—Glass v. Prudential Ins. Co. of 
America, 22 So.2d 13, 246 Ala 679. 
Ga—Georgia Public Service Com¬ 
mission V. Atlanta Gas Light Co., 
55 S.B.2d 618, 205 Ga 863—Mus- 
grove V. Georgia R. R. & Banking 
Co.. 49 S.E.2d 26, 204 Ga 139, ap¬ 
peal dismissed 69 S.Ct 407, 335 
U.S. 900, 93 L.Ed. 435—Fleisher v. 
Duncan, 24 S.E.2d 15, 195 Ga 309. 
La—Carso v. Board of Liquidation 
of State Debt 17 So.2d 358, 205 La 
868 . 

Neb.—^Reln v. Johnson, 30 N.W.2d 
548, 149 Neb. 67, certiorari denied 
69 S.Ct 31, 335 U.S. 814, 93 L.Ed. 
369. 

N.H.—Conway v. New Hampshire 
Water Resources Board, 199 A. 83, 
89 N.H. 346. 

N.J.—Abelson's Inc. v. New Jersey 
State Board of Optometrists, 75 
A.2d 867, 6 N.J. 412. 

Tex.—Anderson, Clasrton & Co. v. 
State, 62 S.W.2d 107, 122 Tex. 530 
—^American Federation of Labor v. 
Mann, CivA.pp., 188 S.W.2d 276— 
National Biscuit Co. v. State, Civ. 
App., 129 S.W.2d 494, reversed on 


other grounds 135 S.W.2d 687, 134 
Tex. 293. 

59 C.J. p 312 note 91. 

88- U.S.—Gordon v. Washington, C. 
C.A.Pa, 73 P.2d 677, reversed on 
other grounds 55 S.Ct 584, 295 U. 
S. 30, 79 L.Ed. 1282—Gordon v. 
O'Brien, aC.A.Pa, 73 P.2d 577, re¬ 
versed on other grounds 55 S.Ct 
584, 295 U.S. 30, 79 L.Ed. 1282. 

Ala—^Department of Industrial Re¬ 
lations V. West Boylston Mfg. Co.. 
42 So.2d 787, 253 Ala 67—In re 
Opinion of the Justices, 41 So.2d 
761, 252 Ala 465—Curry v. Wood- 
stock Slag Corp., 6 So.2d 479, 242 
Ala 379—^Keller v. State Boa^ of 
Education of Alabama, 183 So. 268, 
236 Ala 400—First Nat Bank v. 
Alston, 165 So. 241, 231 Ala 848. 
Ark.—Golden v. McCarroll, 118 S.W. 

2d 252, 196 Ark. 443. 

Cal.— Corpus Juris dted lu City of 
Oakland v. Brock, 67 P.2d 844, 846, 
8 Cal.2d 639. 

Fla—State ex rel. Board of Sup'rs 
of South Florida Conservancy 
Dlst V. Warren, 67 So.2d 337— 
State ex rel. Hull v. Holland, 5 So. 
2d 604, 149 Fla 304. 

Ga—State Board of Education v. 
Board of Public Education of City 
of Savannah and Chatham County, 
199 S.E. 641, 186 Ga 783—Stanley 

V. Sims, 196 S.Ew 439, 185 Ga 518. 
UL—^People ex rel. Swartchild & Co. 
V. Carter, 35 N.K2d 64, 376 Ill. 590 
—^People ex rel. First Nat Bank v. 
Kingery, 16 N.E.2d 761, 869 Ill. 
289—People ex rel. Freeman v. De¬ 
partment of Public Welfare, 14 N. 
B.2d 642. 368 Ill 506-^ohn M. 
Bransfield Co. v. Kingery, 283 Ill. 
App. 405. 

Iowa—^Pierce v. Green, 294 N.W. 

237, 229 Iowa 22, 181 A.L.R. 335. 
Ky.—City of Louisville v. Martin, 
144 S.W.2d 1034, 284 Ky. 490— 
Kentucky State Park Commission 
V. Wilder, 84 S.W.2d 38, 260 Ky. 
190—State Highway Commission 
of Kentucky v. Board of Council- 
men of City of Frankfort, 54 S.W. 
2d 315, 245 Ky. 799. 

La—State ex rel. Brenner v. Noe, 
171 So. 708, 186 La 102—State ex 
rel. Nunez v. Baynard, App., 15 
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So.2d 649, followed in State ex rel. 
McBride v. Baynard, 15 So.2d 659. 
Mich.—Franklin De Kleine Co. v. 
Board of State Auditors of Michi¬ 
gan, 287 N.W. 325, 289 Mich. 658— 
Thompson v. Auditor General, 247 
N.W. 860, 261 Mich. 624. 

N.J.—Crorpus Juris oited in Jersey 
City V. Zink, 44 A.2d 825, 827, 133 
N.J.Law 437, certiorari denied 66 
S.Ct 498, 326 U.S. 797, 90 L.Ed. 
485. 

N.M.—State ex rel. Del Curto v. Dis¬ 
trict Court of Fourth Judicial 
Dish, 183 P.2d 607, 61 N.M. 297— 
Gamble v. Velarde, 18 P.2d 559, 86 
N.M. 262. 

Ohio.—Corpus Juris dted lu State ex 
rel. Nichols v. Gregory, 198 N.E. 
182, 188, 180 Ohio St. 165—estate v. 
Merrell, 185 N.E. 56, 126 Ohio St 
239—American Life & Accident 
Ins. Co. of Ky. v. Jones, App., 83 
N.E.2d 408, modified on other 
grounds 85 N.E.2d 593, affirmed 89 
N.E.2d 301, 152 Ohio St 281, 14 
A.L.R.2d 815. 

W.Va—Corpus Juris dted lu Stew¬ 
art V. State Road Commission of 
West Virginia, 186 S.E. 567, 568, 
117 W.Va 352. 

59 C.J. p 812 note 93. 

Beasou for rule 

“A sovereign state must be pre¬ 
sumed to be willing that its laws 
shall be obeyed. Through its laws 
it spoke to its servants and com¬ 
manded them to do something. Cer¬ 
tainly those servants by their act of 
disobedience do not represent or 
stand for the state. This suit, there¬ 
fore, Instead of being against the 
state, is against its servants to com¬ 
pel them to do a duty which, by ac¬ 
cepting office, they agreed to per¬ 
form.” 

U.S.—^Huidekoper v. Etadley, Mo., 177 
F. 1, 6, 100 C.CA. 396, 40 L.R.A-, 
N.S., 605. 

N.J.—Corpus Juris oited lu Jersey 
City V. Zink, 4-4 A.2d 826, 827, 133 
N.J.Law 437, certiorari denied 66 
S.Ct. 493, 326 U.S. 797, 90 L.Bd. 
485. 

Effect of holding 

Court's holding that state authori¬ 
ties can be compelled by 
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If, however, the duties in question involve the exer¬ 
cise of ofhcial discretion, or of political or govern¬ 
mental power, so that to compel the officer is to 
compel the state, the suit is in effect one against the 
state and cannot be maintained without its coii- 
sent.89 

(4) Nongovernmental Agencies and Corpo¬ 
rations 

Suits against state agencies with respect to mat¬ 
ters in which they have assumed to act in a private or 
nongovernmental capacity are not suits against the 
state. 

Suits against state agencies with relation to mat¬ 
ters in which they have assumed to act in a private 
or nongovernmental capacity,®® and various suits 
against certain corporations created by the state 
for public purposes, but to engage in matters par¬ 
taking more of the nature of ordinary business 
rather than functions of a governmental or po¬ 
litical character,®! are not regarded as suits against 
the state. The latter is true, although the state 
may own the stock or property of such a corpora¬ 
tion,®® for by engaging in business operations 
through a corporation the state divests itself so 
far of its sovereign character, and by implication 


consents to suits against the corporation.®® Where 
pursuant to constitutional mandate a state enters a 
business, it does not by so doing denude itself of 
sovereignty or become a private corporation.®^ The 
state’s immunity from suit does not extend to an 
independent contractor doing work for the state.®® 

A state may not claim sovereign immunity for its 
business enterprises conducted beyond its borders,®® 
and, where one state acquires property in another 
state, not for the purpose of furthering its govern¬ 
mental functions, but for the purpose of entering 
on and conducting a business or commercial enter¬ 
prise, such foreign state, with respect to matters 
pertaining to the conduct of such an enterprise, 
becomes subject to suit,®^ although the conduct of 
such a business by a foreign state within the domain 
of another does not open the door to promiscuous 
suits against such foreign sovereignty.®® However, 
where one state, directly and without the interven¬ 
tion of a separate corporation, operates, in another 
state, what is generally regarded as a private busi¬ 
ness enterprise, such state does not thereby sur¬ 
render its sovereignty so as to be subject to suit 
for acts done in the operation of its enterprise.®® 


to give right of set-oil for taxes er¬ 
roneously collected was not a con¬ 
struction that statute prescribing 
administrative method for securing 
set-off authorizes suit against state 
for recovery of erroneously collected 
taxes.—Berryessa Cattle Co. v. Sun¬ 
set Pacific Oil Co.. C.C.A.Cal., 87 F. 
2d 972. 

89. Cal.—^IMCcPheeters v. Board of 
Medical Examiners of State, 168 P. 
2d 65, 74 Cal.App.2d 46. 

Ill.—^People ex rel. Greening v. 
Green, 47 N’.B.2d 466, 882 Ill. 677— 
People ex rel. First Nat. Bank v. 
Kingery. 8 N.E.2d 783, 290 IlLApp. 
393, vacated on other grounds 18 
]Sr.E.2d 271. 368 Ill. 205. 

Kan.—^Hyre v. Sullivan, 232 P.2d 474, 
171 Kan. 309. 

Ohio.—State ex rel. Williams v. Glan- 
der, 74 N.B.2d 82, 148 Ohio St 
188, certiorari denied 68 S.Ct. 157, 
832 U.S. 817, 92 L.Ed. 894. 

Tex.—San Antonio Independent 
Scholl District v. State Board of 
Education, Civ.App., 108 S.W.2d 
445. 

59 C.J. p 812 note 94. 

9a U.S.—Cameron County Water 
Improvement Dlst. No. 1 v. Ash¬ 
ton, C.O.A.Tex., 81 F.2d 905, re¬ 
versed on other grounds Ashton v. 
Cameron County Water Improve¬ 
ment Dist No. 1. 66 S.Ct 892, 298 
U.S. 613, 80 Ii.Ed. 1809, rehearing 
denied 57 S.Ct. 6, 299 U.S. 619, 81 
L.Ed. 467. 


Mo.—White V. Jones, 177 S.W.2d 603, 
852 Mo. 364—Zoll v. St. Louis 
County, 124 S.W.2d 1168, 843 Mo. 
1031. 

W.VsL .—Schlppa V. West Virginia 
Liquor Control Commission, 58 S. 
E.2d 609, 9 A.L.R.2d 1284, certio¬ 
rari denied 69 S.Ct. 1154, 337 U.S. 
914, 93 L.Ed. 1724. 

Wyo.—Corpus Juris dted la Harri¬ 
son V. Wyoming Liquor Commis¬ 
sion, 177 P,2d 397, 402, 63 Wyo. 
13. 

59 C.J. p 813 no-te 96. 

91. Ga.—Corpus Juris cited in Can¬ 
non V. Montgomery, 192 S.E. 206, 
209, 184 Ga. 588. 

Miss.—Corpus Juris cited in State 
Highway Commission v. Wunder¬ 
lich, 11 So.2d 437, 488, 194 Miss. 
119. 

Mo.—White v. Jones, 177 S.W.2d 603, 
352 Mo. 354. 

Okl.—Grand Hydro v. Grand River 
Dam Authority, 139 P.2d 798, 192 
Okl. 693, certiorari denied 68 S.Ct. 
263, 332 U.S. 841, 92 L.Ed. 413. va¬ 
cated on other grounds 68 S.Ct. 
729, 883 U.S. 852, 92 L.Ed. 1133. 

59 C.J. p 313 note 97. 

92. U.S.—U. S. Bank v. Planters* 
Bank, Ga., 9 Wheat 904, 6 L.Ed. 
244. 

59 C.J. p 318 note 98. 

93. Mass.—Amstein v. Gardner, 134 
Mass. 4. 

59 C.J. p 813 note 99. 
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94. S.D.—^Brams v. State, 262 N.W. 
89, 63 S.D. 571. 

State ooal comaaissioii, created by 
the state, was a mere tool or agency 
or device of the soverelgrn state for 
the purpose of conducting and carry¬ 
ing on the coal mining business.— 
Brams v. State, supra. 

96. Pa.—^Ference v. Booth & Fllnn 
Co., 88 A2d 413, 870 Pa. 400. 

96. Ky.—City of Cincinnati, Ohio, 
V. Commonwealth ex rel. Reeves, 
167 S.W.2d 709. 292 Ky. 697. 

97. Ga.—Florida State Hospital for 
the Insane v. Durham Iron Co., 21 
S.E.2d 216, 194 Ga. 350. 

Acquisition of property generally see 
supra S 104. 

It makes no difference that the 
activity engaged In Is the use of 
lands In aid of an eleemosynary un¬ 
dertaking seated wltlxln the state’s 
own confines, or relates to some 
other business for gain to support 
the state by proprietorship opera¬ 
tions In another state.—^Florida State 
Hospital for Insane v. Durham Iron 
Co., 17 S.E.2d 842, 66 Ga.App. 350, 
reversed on other grounds 21 S.E.2d 
216, 194 Ga. 350. 

98. Ga.—^Florida State Hospital for 
the Insane v. Durham Iron Co., 21 
S.E.2d 216, 194 Ga. 350. 

99. N.D.—^Paulus V. South Dakota, 
227 N.W. 62, 58 N.D. 643. 

69 C.J. p 313 note 1. 
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c. Suits Affecting Properly in Wbisk State Has 
or Claims Interest 

A suit, Involving property in which the state has an 
undoubted right or Interest, and in which no effective de¬ 
cree can be rendered without binding the state itself, 
is a suit against the state and cannot be maintained 
without its consent. 

A suit, involving property in which the state has 
an undoubted right or interest, and in which no 
effective decree can be rendered without binding 
the state itself, is a suit against the state and can¬ 
not be maintained without its consent^ The mere 
fact, however, that the state has or claims some 
interest in the property which is the subject of a 
suit does not necessarily make the suit one against 
the state.2 An action may be maintained to prevent 
an officer, rightfully having custody of state proper¬ 
ty, from selling or disposing of it without lawful 
authority;* and persons wrongfully interfering 
with, or in possession of, property of another may, 
without the consent of the state, be sued as in¬ 
dividuals by the rightful owner for the protection 


and enforcement of his rights, even though de¬ 
fendants disclaim any personal interest in them¬ 
selves, and claim to hold or act by virtue of a title 
of the state and as its officers or agents,^ although 
in such an action the court can only determine 
the right to the property as between plaintiff and 
defendant, and the state is not concluded if it in 
no way becomes a party to the suit.® Suits to 
establish or enforce plaintiff's rights vrith respect to 
funds in the hands of a court,® or assets or property 
of an insolvent banking or insurance corporation in 
the hands of a state commissioner or other officer,^ 
are generally not regarded as suits against the state. 
Where the state acquires title to property outside 
its territorial limits, it cannot claim immunity from 
suit as to this property.® 

§ 217. Remedies and Rights of Action of 
State 

a. In general 

b. Interest in subject matter 


1. Ark.—•■Wilson v. Pinkert, 198 S. 
W.2d 723, 210 Ark. 1093—Page v. 
Mcjgnley, 118 S.W.2d 235, 196 Ark. 
331. 

Colo.—Corpiu Juris dted tn Parry 
V. Colorado Board of Corrections, 
28 P.2d 251, 252, 93 Colo. 589. 
Fla.—Corpus Juds cited in Cone v. 
Wakulla County, 197 So. 636, 587, 
143 Fla. 880. 

Oa.—Corpus Joris dted tu Florida 
State Hospital for the Insane v. 
Durham Iron Co., 21 S.E.2d 216, 218, 
194 Ga. 360. 

311.—^Poainski v. Chicago, M., St. P. & 
Pac. R. Co., 83 N.E.2d 869, 376 IlL 
846—Schwing v. Miles, 11 N.E.2d 
944, 367 ni. 436, 113 A,L,,R. 1504. 
Ely.—^Kentucky State Park Commis¬ 
sion V. Wilder, 76 S.W.2d 4, 256 
Ky. 313. 

Neb.—Corpus Juris dted In North¬ 
western Mut Life Ins. Co. v. Nord- 
hues, 261 N.W. 687, 688, 129 Neb. 
379. 

N.H.—^Rothrock v. Loon Island, 78 A. 

2d 612, 96 N.H: 421. 

N.J.—^Karp v. High Point Park Com¬ 
mission. 24 A.2d 860, 131 N.J.Bq. 
249, affirmed 28 A.2d 118, 132 N.J. 
Eq. 351. 

N.M.—^Burguete v. Del Curto, 163 P. 

2d 257, 49 N.M. 292. 

Ohio.—Corpus Juris quoted In State 
V. Glander, 74 N.E.2d 82, 85, 148 
Ohio St 188, oertloz^ denied 68 

S.Ct 167, 332 U.S. 817, 92 L.Ed. 
394. 

Or.—^Federal Land Bank of Spokane 
V. Schermerhom, 64 P.2d 1837, 156 
Or. 583. 

W.Va.—Hamin v. Koont% 59 S.E.2d 
879, 134 W.Va. 439. 

Wyo.—Corpus Jods dted In Alamo 
3>rainage Dist v. Board of Coun¬ 


ty Commissioners, 148 P.2d 229, 
232. 60 Wyo. 177. 

59 C.J. p 314 note 8* 

2. N.M.—State ex rel. State Tax 
Commission v. Chavez, 101 P.2d 
389, 44 N.M. 260. 

59 C.J. p 314 note 4. 

Mere suggestion of title 

"Tt certainly can never be alleged, 
that a mere suggestion of title in a 
state, to property in possession of an 
individual, must arrest the proceed¬ 
ings of the court aud prevent their 
looking into the suggestion, and ex¬ 
amining the validity of the title.*'— 
U. S. V. Peters, Pa., 5 Cranch 116, 
189, 8 L.Bd. 53—^Vietzke v. Austin 
Co., D.C.Wash., 54 F.Supp. 265. 
Foreclosure of assessment liens 
N.M.—State ex rel. State Tax Com¬ 
mission V. Chavez, 101 P.2d 389, 
44 N.M. 260. 

Intervention in action by state 
Tex.—State v. Collins & Burford 
Drug Co., 128 S.W.2d 882, 133 Tex. 
222 . 

I Suit against lessee of state 
S.D.—Dailey v. Ryan, 21 N.W.2d 61, 
71 S.D. 58. 

3. S.D.—White Eagle Oil & Refining 
Co. V, Gunderson, 205 N.W. 614, 48 
S.D. 608, 43 A.L.R. 397. 

59 C.J. p 814 note 6. 

4. Ark.—Arkansas State Highway 
Commission v. Kincannon, 100 S. 
W.2d 969, 193 Ark. 450. 

Ga.—Corpus Jnzto dted in Cannon 
V. Montgomery, 192 S.E. 206, 208, 
184 Ga. 588. 

N.T.—Bde R. Co. v. Sells, 76 N.T.S. 
2d 133, 272 App.Div. 1068, reversed 
on other grounds 80 N.E2d 332, 298 
N.T. 68. 

59 C.J. p 314 note 6. 
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Suits against officers or agents for 
unauthorized or illegal acts see su¬ 
pra subdivision b (2). 

B. U.S.—Tindal v. Wesley, S.C,. 17 
S.Ct 770, 167 U.S. 204, 42 L.Ed. 
137. 

59 C.J. p 815 note 7. 

6, U.S.—Gardner v. State of New 
Jersey, 67 S.Ct. 467, 329 U.S. 565. 
91 L.Ed. 604, rehearing denied 67 
S.Ct 768, 830 U.a 863, 91 L.Ed. 
1296. 

59 C.J. p 316 note 8. 

Bankruptcy proceeding 

(1) If claimant is a state, the pro¬ 
cedure of proof and allowance is not 
transmitted into a suit against the 
state because the court entertains ob¬ 
jections to the claim.—Gardner v. 
State of New Jersey, supra—^In re 
Chicago Rys. Co., C.A.I11., 176 P.2d 
282, certiorari denied. People of State 
of Illinois V. Sullivan, 70 S.Ct. 94, 
338 U.S. 850, 94 L.Ed. 521. 

(2) The exercise of jurisdiction 
over the proof and allowance of 
state's tax claim by the reorganiza¬ 
tion court is not a suit against the 
state.—Gardner v. State of New Jer¬ 
sey, supra. 

(8) Process of dealing with state 
tax assessments is one essential to 
administration of bankruptcy estate 
and does not amount to a suit against 
the state.—California State Board of 
Equalization v, Goggin, CA.Cal., 191 
F.2d 726, certiorari denied 72 S.Ct. 
302, 342 U.S. 909, 96 L.Ed. 680. 

7. Okl.—State v. Wells, 223 P. 694, 
98 OkL 169. 

69 C.J. p 315 note 9 . 

8, Minn.—State ex rel, Peterson v. 
Bentley, 12 N.W.2d 347, 216 Mitm. 
146. 
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c. Suit by state for ofiScer or subdivision; 
right of state board or ofiScer to 
sue 

a. In Greneral 

In order to enforce Its rights and redress Its wrongs 
aa a political corporation, the state may avail Itself 
of any remedy or form of action open to private suitors 
under similar circumstances; and, where It invokes the 
aid of the courts as a litigant, the state Is generally 
deemed to so far waive its immunity to suit as to be 
subject to the same procedure on appeal or otherwise as 
would a private person. 

In order to enforce its rights or redress its 


wrongs, as a political corporation, a state may ordi¬ 
narily avail itself of any remedy or form of action 
which would be open to a private suitor under 
similar circumstances;® and when it has brought 
suit it is generally subject to, and its right to relief 
is usually determined in accordance with, the ordi¬ 
nary rules of law which have been established for 
the administration of justice between private liti¬ 
gants,^® except in so far as such rules have been 
modified by statute in favor of the state,^^ or they 
are held inapplicable because of the state’s sov- 
ereignty,i2 or because their strict application against 


9» U.S.—^Martin v. Federal Surety 
Co., C.C.A.Minn., 58 P.2d 79. 

Ala.—Corpus Juris dted in Bz parte 
State ex rel. Attorney General, 16 
So.2d 187, 188, 245 Ala. 193. 

Ark.—Corpus Juris cited in. Arkansas 
State Higrhway Commission v. Par- 
tain, 103 S.W.2d 53, 54, 193 Ark. 
803. 

Colo.—^People ex reL Zimmerman v. 

Herder, 223 P.2d 197, 122 Colo. 456. 
HI.—^People ex rel. Nelson v. West 
Englewood Trust & Savings Bank, 
187 N.E. 525, 353 Ill. 451. 

Iowa.—State v. P. W. Pitch Co., 17 
N.W.2d 380, 236 Iowa 208. 

TTow. —Corpus Juris quoted in State 
Y. Heach, 65 P.2d 598, 600, 145 Kan. 
403. 

Tex.—^Reed v. State, Civ.App., 175 S. 
W.2d 473—Commonwealth of Mas¬ 
sachusetts V. United North & South 
Development Co., Civ.App.,, 160 S. 
W.2d 563, affirmed 168 S.W.2d 226, 
140 Tex. 417—Commonwealth of 
Massachusetts v. Davis, Civ,App„ 
160 S.W.2d 543. 

69 C.J. p 316 note 10. 

“SUlt»» 

The word “suit,” within a statute 
authorizing prosecution of suit, com¬ 
prehends both actions at law and 
causes in chancery, the word being 
popularly defined to embrace proceed¬ 
ings of any kind in a court of Jus¬ 
tice, whether commenced by writ, 
bill, or petition or by information or 
indictment.—^Price v. Price, 188 S.E. 
770, 118 W.Va. 48. 

Statutory method 
Under statute providing for pro¬ 
ceedings to be prosecuted to enforce 
payment of any debt or liability due 
state and providing that when pro¬ 
ceeding is at law it may be by motion 
on twenty days notice or by action, 
notice of motion for Judgment pro¬ 
ceeding was proper method for recov¬ 
ery of money alleged to have been er¬ 
roneously paid to defendant from 
workmen’s compensation fund under 
a void compensation order.—State ex 
rel. Trent v. Pritt, 69 e.B.2d 890, 134 
W.Pa. 616. 

Tort 

(1) The state has the same right 
to maintain an action In tort for 


damage to property as it has to main¬ 
tain any other action.—State v. P. W. 
Pitch Co., 17 N.W.2d 380, 236 Iowa 
208. 

(2) A sovereign who is also a nat¬ 
ural person may bring an action for 
tort in his individual capacity and 
with respect to his individual and 
proprietary rights; and the state 
constitutes a sort of Intangible sov¬ 
ereignty, and while, legally speaking, 
it cannot be assaulted, slandered, or 
injured as an individual with respect 
to a personality that it does not pos¬ 
sess, it does own property and has 
property rights which might be the 
subject of invasion, and, if a wrong 
is committed against the state in the 
nature of a tort, it must be with re¬ 
spect to such a right.—State BUgh- 
way and Public Works Commission v. 
Cobb, 2 S.E.2d 565, 215 N.C. 556. 

Id. U.S.—Gardner v. State of New 
Jersey, 67 S.Ct. 467, 329 U.S. 665, 
91 L.Ed. 604, rehearing denied 67 
S.Ct. 768, 330 U.S. 863, 91 L.Ed. 
1296—Corpus Juris dted in State 
of Missouri v. Homesteaders Life 
Ass’n, D.C.MO., 16 F.Supp. 69, 74. 
Ala—Corpus Juris dted in Ex parte 
State ex rel. Attorney General, 16 
So.2d 187, 188, 245 Ala 193. 

Ark.—^Arkansas State Highway Com¬ 
mission V. Bush, 114 S.W.2d 1061, 
196 Ark. 920. 

Conn.—Town of Winchester v. Cox, 
26 A.2d 692, 129 Conn. 106. 

Pla—City of Winter Haven v. State 
ex rel. Landis, 170 So. 100, 125 Pla 
392. 

Kan.—Corpus Juris quoted In State 
V. Eeach, 65 P.2d 598, 600, 145 Kan. 
403. 

N.J.—Corpus Jhris dted in Miller v. 
Layton, 44 A.2d 177, 178, 133 N.J. 
Law 323—Corpus juris dted in 
Wilentz v. Crown Laundry Service, 
172 A. 331, 332, 116 N.J.Eq. 40. 

Okl.—State ex rel. Com’rs of Land 
Office of Said State v. Warden, 242 
P.2d 129—State ex rel. Com’ra of 
Land Office v. Warden, 168 P.2d 
1010, 197 Okl. 97. 

Or.—State ex reL Veatch v. Frank¬ 
lin, 98 P.2d 724, 163 Or. 600. 

Tex.—State v. Humble Oil & Refin¬ 
ing Co., 169 S.W.2d 707, 141 Tex. 
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40—^Dickerson v. Stata Civ.App., 
169 S.W.2d 1005, reversed on other 
grounds State v. Dickerson, 174 S. 
W.2d 244, 141 Tex. 476—Common¬ 
wealth of Massachusetts ▼. United 
North & South Development Co., 
Civ.App., 160 S.W.2d 563, affirmed 
168 S.W.2d 226, 140 Tex. 417—Com¬ 
monwealth of Massachusetts v. 
Davis, Civ.App., 160 S.W.2d 543, 
affirmed in part and reversed in 
part on other grounds 168 S.W.2d 
216, 140 Tex. 398, certiorari denied 
63 S.Ct. 1447, 320 U.S. 210, 87 L.Ed. 
1848, rehearing denied 64 S.Ct 31, 
820 U.S. 811, 88 L.Ed. 490—State 
v. Collins & Burford Drug Co., Civ. 
App., 118 S.W.2d 966, affirmed 128 
S.W.2d 382, 133 Tex. 222. 

59 C.J. p 315 note 11. 

Assertion of ultra vires 
The state can assert ultra vires of¬ 
fensively in a suit affecting its title 
or authority.—Eden Drainage Dlst 
V. Swalm, 55 So.2d 439, 212 Miss. 386. 

Discretionary writ 
Where state goes into own court 
as party litigant and seeks benefit of 
use of court’s discretionary writs, it 
is subject to settled law and rules 
governing the granting and enforce¬ 
ment of such writ.—City of Winter 
Haven v. State ex reL Landis, 170 So. 
100, 125 Pla 392. 

Setting aside Judgment 
Where the State of Oklahoma ob¬ 
tained Judgment in foreclosure 
against defendant therein, consent of 
the slate was not necessary to prose¬ 
cution of action to set aside the Judg¬ 
ment on ground of fraud.—State ex 
rel. Com’rs of Land Office v. Jones, 
176 P.2d 992, 198 Okl. 187, 174 A.L.R. 
1 . 

11. Ala.—Corpus Jurifi cited in Ex 
parte State ex reL Attorney Gen¬ 
eral, 16 So.2d 187, 188, 245 Ala. 193. 

Kan.—Corpus Juris quoted in State 
V. Keach, 65 P.2d 598, 600, 146 Kan. 
403. 

59 C.J. p 316 note 12. 

12. Ala.—Corpus Juris cited In Ex 
parte State ex reL Attorney Gener¬ 
al, 16 So.2d 187, 188, 245 Ala. 193. 

Kan.—Corpus Juris quoted In State v. 



§ 217 

the state would be unreasonable.^^ 

By bringing an action the state subjects itself to 
the procedure established for its final and complete 
disposition in the courts, by way of appeal or other¬ 
wise,^^ and on entering the courts as a litigant the 
state is bound by the general rules of practice and 
procedure established for the proper functioning of 
the courts in the discharge of their duties,i5 even 
though the state sues in its sovereign, as contra¬ 
distinguished from its proprietary, capacity.^® The 
sovereign state cannot be debarred from suing in 
its own courts without its consent,!*^ and, in the ab¬ 
sence of express provision or necessary implica¬ 
tion to the contrary, statutes of limitation do not 
operate against the state when suing in its govern¬ 
mental capacity in respect of public rights, as dis¬ 
cussed in Limitations of Actions § 15 a. 

Ejecttnent and recovery of real estate. At com¬ 
mon law a state or the king could not bring an 
action of ejectment, or trespass to try title, against 
an occupant of state lands, these actions being 
founded on disseizin, and it not being possible, 
theoretically, to oust the state.^^ The common-law 
remedy of a state for the recovery of lands is, 
therefore, by an action in the form of an informa¬ 
tion by the attorney general on behalf of the 
state but a state may also avail itself of statutory 
substitutes for ejectment which are not dependent 
on disseizin but rather on a legal estate and the 
present right to possession.20 

b. Interest in Subject Matter 

In the absence of a statutory provision conferring 
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such power, a state may not sue unless It has a right 
or interest In the subject matter of the action. 

Unless there is a statute expressly giving such a 
right,21 a state, like any other party, cannot main¬ 
tain an action where it has no right or interest 
which has been violated or needs protection.22 In 
order that a state may maintain a suit founded on 
some proprietary or corporate right it must ordi¬ 
narily have such an interest in the subject matter as 
would permit a private litigant to bring a similar 
suit.23 In many instances, however, a state, as 
sovereigpi, or guardian of its people, may maintain 
an action to enforce or protect a public right or 
redress a public wrong, although it has no direct 
pecuniary interest involved, or has suffered no spe¬ 
cial injury.24 When suing, as sovereign, a state 
must assert a public interest and it cannot sue to 
vindicate only the right of a private citizen.25 A 
state may not, as guardian of its citizens, maintain 
a suit against the federal government, for vrith 
respect to a citizen’s relations to the federal govern¬ 
ment it is the United States, and not the state, 
which represents them as parens patrise.2® 

c. Suit by State for Officer or Subdivision; 
Bight of State Board or Officer to Sue 

Ordinarily a state may not sue In respect of prop¬ 
erty, the legal title to which Is vested In a state officer, 
department, or subdivision having capacity to sue. The 
state may by statute prescribe the cases In which Its 
officers or agents have the right to sue in their own 
or official names, but In the absence of statutory au¬ 
thorization the officer or agent generally lacks capacity 
to sue as such. 

Unless there is a statute rendering the rule other¬ 
wise,27 a state cannot, as a general rule, maintain 
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Keach. 65 P.2d 598, 600, 145 Kan. 
403. 

Costs and security for costs see In¬ 
fra § 234. 

Enforcement of judgments against 
states see infra § 232. 

Limitations and laches as available 
against state see infra § 222. 
Set-off and counterclaim against 
state see infra S 221. 

13. Ala.—corpus cruris dted In. Ex 
parte State ex rel. Attorney Gen¬ 
eral. 16 So.2d 187, 188, 245 Ala. 193. 
TTftTi —Corpus Juris quoted in State 
V. Keach, 65 P.2d 598, 600, 145 Kan. 
403. 

59 C.J. p 316 note 14. 

14> Conn.—^Reilly v. State, 175 A. 

582, 119 Conn. 217. 

15, Cal.—Superior Oil Co. v. Superi¬ 
or Court in and for Kings County, 
56 P.2d 950, 6 Cal.2d 113. 

Time of trial 

Statute requiring dismissal of ac¬ 
tion where not brought to trial with¬ 
in five years from time when filed 
operates against the state.—Superior 


Oil Co. V. Superior Court in and for 
Kings County, 56 P.2d 950, 6 CaL2d 
113—^Bank of America Nat. Trust & 
Sav. Ass'n v. Superior Court in and 
for City & County of San BYancisco, 
189 P.2d 799, 84 CaI.App.2d 34. 

16. Cal,—Superior Oil Co. v. Superi¬ 
or Court in and for Kings County, 
56 P.2d 950, 6 Cal.2d 113. 

17. Wash.—State v. Vinther, 29 P.2 q 
693, 176 Wash, 391. 

18. S.C.—State V. Arledge, 17 S.C.Li. 
551. 

59 C.J. p 316 note 15. 

19. S.C.—State v. Pacific Guano Co., 
22 S.C. 60. 

59 QJ, p 316 note 16. 

20. Or.—State v. Duniway, 128 P. 
853, 63 Or. 555. 

59 C.J. p 316 note 17. 

21. N.T.—^People v. Ballard, 32 N.B. 
64, 134 N.T. 288, 17 L.RJL 737. 

22. N.T.—^People v. Ingersoll, 58 N. 
T. 1, 17 Am.R. 178. 

Aotloii. to recover money does not 
lie unless the right to possession ex¬ 
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ists.—^People v. Board of Ed. of Cen¬ 
tral School Dist. No. 2, Towns of Fort 

Ann, Hartford and Elingsbury, 56 N. 

T.S.2d 729, 269 App.Div. 466. 

23. Ala.—Corpus Juris cited in State 
v. Albritton, 87 So.2d 640, 643, 261 
Ala. 422. 

59 C.J. p 316 note 21. 

Voting of presidential electors 

Ala—State v. Albritton, 87 So.2d 640, 
251 Ala 422. 

24. Ind.—State v. Ohio Oil Co., 49 
N.B. 809, 150 Ind. 21, 47 L.R.A. 627. 

59 C.J. p 316 note 22. 

25. N.T.—^People v. Singer, 85 N.T. 
S.2d 727, 193 Misc. 976. 

59 C.J. p 317 note 23. 

26. U.Sw—State of Florida v. Mellon, 
Fla, 47 S.Ct 266, 273 U.S. 12, 71 
L.Bd. 511. 

59 C.J. p 317 note 24. 

27- Ohio.—Weaver v. State, 82 Ohio 
Cir.Ct. 151, affirmed 94 N.E. 1119, 
83 Ohio St. 608. 

59 C.J. p 317 note 26. 
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an action with respect to money, or other property, 
the legal right or title to which is vested in a state 
officer,28 or other department or subdivision of the 
state,29 having the capacity and right to sue. As 
trustee, or holder of the legal title, however, a 
state may sue with respect to property of which it 
has charge for the benefit of some subdivision of 
the state,30 and, where a statute providing for the 
collection of certain revenues requires that pay¬ 
ments be made to the state treasury, the state may 
maintain a suit to enforce their payment, although 
the sums so collected are eventually to be turned 
over to a particular department or oflGicer of the 
state.3i 

Capacity of state hoard or officer to sue as such. 
The state may prescribe by statute cases in which 
its oflScers or agents may sue in their own or ofiS- 
cial names,32 and, where a state board or commis¬ 
sion constitutes a legal entity distinct from the state, 
it will ordinarily be accorded the power to sue,33 
and the state’s inherent right to sue in its own 
courts extends to any of its sovereign agencies 
possessing the requisite capacity.34 On the other 
hand, a state board or commission which is not an 
entity apart from the state, lacks capacity to sue 
in its own name in the absence of statutory au- 


thorization,35 and, where the statute extends ca¬ 
pacity to sue to the board or officer only under 
prescribed circumstances, suit may not be brought 
where the facts fail to bring the case within the 
purview of the statute.36 Where statutes authorize, 
a state auditor to sue to recover money due from 
state officers or agents, but require him to report 
to the district attorney or attorney general for 
proper action by them where investigation discloses 
misfeasance, malfeasance, or nonfeasance, under 
the latter circumstances the auditor lacks power to 
sue.37 

§ 218 . Remedies and Rights of Action against 
States or State Officers 

In order to recover against the state or Its officers 
plaintiff should show a proper Interest in the subject 
matter of the suit, existence of a substantive cause of 
action, and consent of the state to be sued; in a prop¬ 
er case one may recover against a state officer in his 
individual capacity irrespective of the Immunity which 
he would be accorded if acting In a governmental capac¬ 
ity. 

In order to have a right of action against a 
state or its officers, plaintiff must show not only a 
proper interest in the subj‘ect matter,38 and the 
existence of a substantive cause of action,38 but. 


28. S.C.—State V. Svans, 11 697, 

83 S.C. 184. 

59 C.X p 317 note 27. 

29. La.—State ex rel. Jones v. Dou- 
cet, 14 So.2d 622, 203 La. 743. 

59 C.J. p 318 note 29. 

Name in which suits should be 
brougrht see infra § 225. 

Riffht of state to sue: 

On behalf of: 

Counties generally see Counties 
S 327 b. 

Municipal corporations see Mu¬ 
nicipal Corporations 9 2196. 

On cause of action belonging to 
levy board see Levees and Flood 
Control § 42. 

With respect to county property or 
funds see Counties § 320 a. 

sa Ala.—Gaston v. State, 7 So. 840, 
88 Ala. 469. 

Ind.—State v. Gramelspacher, 26 N. 
F. 81, 126 Ind. 398. 

81. Mo.—State v. Moody, 100 S.W. 
619, 202 Mo. 120. 

Wash.—State v. Asotin County, 140 
P. 914, 79 Wash. 634. 

32. Ga.—State Highway Dept v. 
Florence, 88 S.E.2d 628, 78 GaApp. 
852. 

33. La—Murfl v. Louisiana High¬ 
way Commission, 140 So. 863, 19 
LaApp. 847. 

34. Colo.—^People ex rel. Zimmer^ 
man v. Herder, 223 P.2d 197, 122 
Colo. 456. 


Board of dental examiners 
An application for injunction made 
by state board of dental examiners 
was in effect the act of the state it¬ 
self with all the protection and im¬ 
munities accruing to the state.— 
State Board of Dental Examiners v. 
Bickham, Tex.Civ.App., 203 S.W.2d 
563. 

35. Ala—Consolidated Indemnity & 
Insurance Co. v. Texas Co., 140 So. 
566, 224 Ala 849. 

S.C.—^B\ilp V. Powell, 185 S.B. 729, 
180 S.a 81L 

36. Miss.—Gully v. Stewart, 174 So. 
559, 178 Miss. 758. 

*0?a8t due obligations’’ 

In construing a statute giving the 
state tax collector authority to sue 
for unpaid taxes and all past-due ob¬ 
ligations, the principle of ejusdem 
generis applies, and words *^ast-due 
obligations” are given meaning by 
what goes before so as to preclude 
suit by him on an unliquidated claim 
growing out of tort.—Gully v. Stew¬ 
art, supra 

37. Miss.—White v. Franklin, 140 
So. 876, 165 Miss. 729—White v. 
Lowry, 139 So. 874, 162 Miss. 751. 

38. U.S.—^Downer v. Graham, C.C.A. 
N.M., 21 P.2d 782. 

59 C.J. p 318 note S3. 

Proper parties to maintain suit 
against state see infra 9 225. 
Rights and remedies of holders of 
state bonds see supra 9 120. 
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I Taxpayers* actions to prevent misap¬ 
propriation of state funds see su¬ 
pra 9 191. 

Effect of consent and Its scope see 
supra 9 215. 

In absMioe of any direct indlvld'a- 
al injury peculiar to plaintiff, no ac¬ 
tion against public officer can be 
maintained by citizen on ground that 
his interests as member of state 
have been impaired or disturbed, 
since no one can assume role of 
champion of the community.—New 
York League for Separation of 
Church and State v. Graves, 10 N.Ti 
S.2d 142, 170 Misc. 196. 

39. Cal.—^Los Angeles County v. 
State, 222 P. 158, 64 Cal.App. 290. 
La.—Crain v. State, App., 28 So.2a 
336. 

Tex.—Gallaway v. Sheppard, Civ. 
App., 89 S.W.2d 417, error dis¬ 
missed, followed in Gallaway v. 
Terrell, 89 S.W.2d 420. 

Statutes authorizing suit or giving 
remedy as creating cause of action 
see supra 9 215. 

Remedy as determined by scope and 
effect of state’s consent see supra 5 
215. 

Conformance to genial law 
Under legislative resolution per¬ 
mitting plaintiff to file suit against 
commonwealth, plaintiff must show 
good cause of action against com¬ 
monwealth and conform to require¬ 
ments of resolution and general law 
in proving cause of action.—Penning- 
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also, if the suit is in effect one against the state, 
that the state has granted him a remedial right 
against it, as discussed supra §§ 214-216. All rights 
asserted against the state must be clearly defined, 
and cannot be raised by inference,^® and where 
plaintiff is entitled to sue the state he should pur¬ 
sue such remedy, if any, as may be prescribed by 
the statute granting the state’s consent to be sued.^1 

State boards, officers, and agents. The arm of the 
court should never be interposed against an execu¬ 
tive officer of the state government without evi¬ 
dence of clear disregard of law or constitutional 
rights,42 and a state board or commission which is 
not a separate entity may not be sued as such.^^ 
On the other hand, a state board or commission 
which is a separate entity may be subject to suit'*^ 
Moreover, the fact that officers or agents of the 
state are named as defendants does not necessarily 
clothe them with the immunity of the state a 
suit may properly be brought against a state officer 


or agent individually for his unauthorized and il¬ 
legal acts,and such a suit is not deemed one 
ag^nst the state as explained supra § 216. 

§ 219. -Conditions Precedent 

Aetlons may be maintained only on performance of 
all conditions precedent, Including the presentation of a 
claim, where so required by statute. 

An action against a state or a state officer may 
not be maintained unless all prescribed conditions 
precedent have been fully performed.^^ In the ab¬ 
sence of a statutory requirement to that effect 
presentation of a claim to some state officer or body 
for adjustment or allowance is not a prerequisite 
to the right to maintain an action against a state,^® 
and, where a suit brought against state officials is 
not a suit against the state within the contemplation 
of statutes, permitting suit on the presentation of 
a claim as a condition precedent, none need be 
presented;^® but where presentation of the claim 


ton’s Adm’r v. Commonwealth, 46 S. 
W.2d 1079, 242 Ky. 527. 

BlfTlit of action eIiows. 

Contractor who entered into con¬ 
tract with state to lay riprap along: 
higrhway was entitled to bring: an ac¬ 
tion in the supreme court against the 
state for recovery of amount which 
it was alleged the state wrongfully 
deducted for penalties for overtime 
from amounts earned by contractor, 
and for amount of riprap for which 
the contractor had not received pay¬ 
ment.—Griffls V. State, 2 N.W.2d 666, 
68 S.D. 360. 

Bight of action not shown 

(1) A petroleum corporation which 
was the low bidder for the furnishing 
of gasoline and oils for one year for 
a maintenance district of the state 
highway conunission could not predi¬ 
cate an action for damages against 
the state when commission awarded 
contract to another.—State Highway 
(Commission v. Crystal Plash Petro¬ 
leum Corp., 34 N.E.2d 148, 109 Ind. 
App. 255. 

(2) Where, prior to amendment, the 
Workmen’s Compensation Act had no 
application to state highway commis¬ 
sion, subrogation provisions of such 
act furnished no basis for recovery 
from state highway commission by 
Insurance carrier of amount of com¬ 
pensation paid by it for injuries sus¬ 
tained by an employee because of de¬ 
fect in state highway.—American 
Mut. Liability Ins. Co. of Boston v. 
State Highway Commission, 69 P.2d | 
1091, 146 Kan. 239. 

40u Md.—^Rog:an v. Baltimore & O. B. 
Co., 52 !A2d 261, 188 Md. 44. 

4kl. N.M.—Looney v. Stryker, 249 P. 
112, 81 NM. 667. 


Pa.—^Lowry v. Commonwealth, 76 A. 
2d 363, 865 Pa. 474. 

42. U.S.—Stewart v. National Sure¬ 
ty Co., D.C.Pa, 1 P.Supp. 972. 

Liabilities of state officers to third 
persons are considered supra § 84. 
The comptroller of the state of 
New York may not be sued in equity 
to settle conflicting claims but can 
be sued only in mandamus.—Durant 
V. Whedon, 194 N.Y.S. 126, 201 App. 
Dlv. 196—Nlcholoulias v. Regent 
Restaurant, 25 N.Y.S.2d 181, 175 
Misc. 626. 

43. Ala—Consolidated Indemnity & 
Insurance Co. v. Texas Co., 140 Sow 
666, 224 Ala 349. 

44. La—MurlC v. Louisiana High¬ 
way Commission, 140 So. 863, 19 
LaApp. 847. 

Slghway oommiEslon, in its rela¬ 
tion to state, is corporate body with 
power to be sued without its consent. 
—Murff V. Louisiana Highway Com¬ 
mission, supra 

45. Iowa—^lowa Electric Co. v. 
State Board of Control, 268 N.W. 
548, 221 Iowa 1050. 

aoverxuaantal duty 
A state employee's immunity from 
liability in a civil suit extends only 
to acts committed in performance of 
some governmental duty.—Anderson 
V. Moon, 279 N.W. 396, 226 Iowa 70. 

4&r Ga—Cannon t. Montgomery, 192 
S.E. 206, 184 Ga 588. 

GenaroUy malntaiiiable 
A suit against a state officer or 
agent as an Individual is generally 
maintainable, even though such offi¬ 
cers or agents seek to claim immu¬ 
nity from suit or an absence of lia¬ 
bility because of alleged ownership 
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by the state of the property Involved, 
or because they may claim a per¬ 
formance of questioned acts as offi¬ 
cials acting under legal authority.— 
Florida State Hospital for the In¬ 
sane V. Durham Iron Co., 21 S.E.2d 
216, 194 Ga 850. 

47. Kan.—American Mut Liability 
Ins. Co. of Boston v. State High¬ 
way Commission, 69 P.2d 1091, 146 
Kan. 239. 

Or.—Corpus yaxis quoted in Engle v. 
State Land Board of Oregon, 99 P. 
2d 1018, 1021, 164 Or. 109. 

59 C.J. p 805 note 59. 

48. Cal.—^Burum v. State Compensa¬ 
tion Ins. Fund, 184 P.2d 505, 30 Cal. 
2d 675—^Welsbach Co. v. State, 275 
P. 436, 206 Cal. 556. 

Statutes requiring presentation of 
claims see supra 9 215. 

Tort action 

Generally where a public agency 
is liable in tort claims need not be 
filed with governing authority before 
action can be brought for damages 
resulting from negligence of agency, 
unless legislature has required filing 
of a claim precedent to action.— 
Harper v. Vallejo Housing Authority, 
232 P.2d 262. 104 Cal.App.2d 621. 

49. Cal.—^Los Angeles County v. 
Riley, 128 P.2d 537, 20 C:!al.2d 662. 

Bfoadamiu proceeding 
An action brought by a county 
against the state controller merely 
to compel such officer to perform a 
duty expressly enjoined on him by 
law is not a “suit against the state" 
within meaning of statute requlrlngr 
presentation of a claim against the 
state to the board of control as a pre¬ 
requisite to the institution of suit 
against the state.—^Los Angeles* 
County V. Riley, supra. 
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is required no action can be maintained if there has 
been no such presentation.®® Provisions requiring 
the filing of claims for injury or damage resulting 
from negligence of public officers or employees 
have been held to apply only to actions against the 
officers or employees, and not to actions against 
the state or a public agency.®! 

Appropriation, It has been held that, regardless 
of the nature of the obligation resting on the state, 
there may be no recovery against it in the absence 
of an appropriation available to meet payment of 
the judgment plaintiff may recover.®^ 

§ 220. Defenses in General 

a. In actions by states 

b. In actions against states 

a. In Actions by States 

A defendant In an action brought by the state may 
«s a rul« Introduce any defense which would have been 
available against an Individual plaintiff, but there are 
authorities adopting a different view on this point. 

In actions brought by a state defendant may, as 
a general rule, set up any defense directly touching 
the merits of the state’s claim which he could have 
urged against a private suitor;®® and an equitable 
action by the state opens the door to any matter 


which may properly affect the relief demanded.®* 
It has, however, been held in at least one jurisdic¬ 
tion that in an action brought by the state defend¬ 
ant may not set up the defense of contributory 
negligence;®® and there is authority to the effect 
that tardiness of public officers in the performance 
of their statutory duties cannot be entertained as a 
defense to an action by the state to enforce a 
public right or to protect public interests.®® 

Release, When a citizen sued by a state relies 
on a release as a defense, no technical release need 
be shown, but it is sufficient if the legislature has 
in some manner manifested an intention that the ac¬ 
tion shall not be prosecuted.®^ 

b. In Actions against States 

Statutes merely consenting to suite against the state 
ordinarily leave the state free to Interpose any defense 
available to natural or artificial persons. 

While an authorizing statute may go beyond the 
scope of simply waiving immunity from suit and 
bar the state from setting up a certain defense, or 
defenses, as discussed supra § 215, a statute which 
merely g^ves consent to be sued does not, as a gen¬ 
eral rule, operate to prevent the state from inter¬ 
posing defenses which would otherwise be available 
to it.®® It has been said, however, that a state 


60. Ariz.—^Best v. State, 108 P.2d 
560, 56 Arlz. 408—State v. Angle, 
104 P.2d 172, 56 Ariz. 46—^Hutchins 
V. Prohmlller, 103 P.2d 956, 55 Ariz. 
622—^Board of Kegents of Universi¬ 
ty of Arizona v. Sagers, 74 P.2d 
580, 51 Ariz. 93—State v. Miser, 72 
P.2d 408, 50 Ariz. 244. 

Cal.—^Veriddo v. Renaud, 217 P.2d 
647, 35 Cal.2d 263—Hullalcer v. 
Decker, 175 P.2d 254, 77 CaLApp.2d 
383. 

Neb.—Scotts Bluff County v. State, 
276 N.W. 185, 133 Neb. 508. 

S.C.—Owens v. State Highway De¬ 
partment. 163 S.B. 473, 165 S.C. 180. 
^yo.—^Price v. State Highway Com¬ 
mission, 167 P.2d 309, 62 Wyo. 385 
—^Utah Const. Co. v. State High¬ 
way Commission, 19 P.2d 951, 45 
Wyo. 403. 

59 C.J. p 305 note 59 [a]. 

61. Cal.—Ansell v. City of San Die¬ 
go, 216 P.2d 455, 35 Cal.2d 76. 

52 . S.D.—^Brams v. State, 262 N.W. 
89, 63 S.D. 571. 

Necessity of appropriation general¬ 
ly see supra 9 160. 

Spedflo purpose 

Action against state by receiver of 
national bank for part of proceeds of 
bonds pledged by bank to Qualify as 
depositary for state funds, on ground 
officers of bank had no authority to 
make pledge, was not maintainable 
in absence of appropriation by legis¬ 
lature for speclflc purpose of paying 


claims of receivers in such cases.— 
Pietz V. State, 270 N.W. 648, 65 S.D. 

52. 

53. U.S.—^U. S. V. Moscow Seed Co., 
D.C.Idaho, 14 F.Supp. 135. 

Idaho.—Howard v. Cook, 83 P.2d 208, 
59 Idaho 391. 

Tex.—State v. Humble Oil & Refin¬ 
ing Co., 169 S.W.2d 707, 141 Tex. 
40 —Clayton & Co. v. State, 62 S. 
W.2d 107, 122 Tex. 530—Common¬ 
wealth of Massachusetts v, Davis, 
Clv.App., 160 S.W.2d 643, affirmed 
in part and reversed in part on oth¬ 
er grounds 168 S.W.2d 216, 140 
Tex. 398, certiorari denied 68 S. 
Ct. 1447, 320 U.S. 210, 87 L.Bd. 
1848, rehearing denied Davis v. 
Commonwealth of Massachusetts, 
64 S.Ct 31, 320 U.S. 811, 88 L.Bd. 
490. 

59 C.J. p 318 note 39. 

Affirmative defenses 
Where complaint in state’s action 
to annul letters patent alleged that 
city might have tax lien on premises, 
city could assert as affirmative de¬ 
fense that it had valid lien on prem¬ 
ises for taxes, and could as defense 
controvert state's claim of ownership 
to land as against the contention that 
these defenses constituted causes of 
action against the state.—People v. 
Sound View Liand & Improvement 
Co., 267 N.T.S. 294, 239 APP.Dlv. 201. 
5A Conn.—State v. BlUbum, 69 A, 
1028, 81 Conn. 9, 129 Ajn.S.R. 206. 
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Minn.—State v. Holgate, 119 N.W. 
792, 107 Minn. 71. 

55. Nonliability for negligence of 
agents 

In state’s action for damages 
caused to state’s drawbridge when 
struck by defendant’s truck, defense 
that state's bridge tender was con- 
tributorily negligent in performance 
of his duties was unavailable to de¬ 
fendant because of state’s nonliabil¬ 
ity for negligence of its servants.— 
Miller v. Layton, 44 A-2d 177, 138 N. 
J.Law 323, 1 A.L.R.2d 825. 

56. N.M.—Ross V. Daniel, 201 P.2d 
993, 53 N.M. 70. 

57. N.T.—^People v. Stephen^ 71 N. 
Y. 627. 

58. Ky.—State Highway Commis¬ 
sion V. Hall, 119 S.W.2d 666, 274 
Ky. 586. 

59 C.J. p 819 note 42 [a]. 

Assertion in Independent notion 
State may assert defense either in 
action pending against it, or in an in¬ 
dependent action where latter be¬ 
comes appropriate.—Cramer v. State, 
Tex.Clv.App., 248 S.W.2d 963. 
Oontrlbutory nagllgenoe or fellow 
servant doctrine 

Statutes authorizing suits against 
state give plaintiff merely same right 
which he would have to sue ordinary 
person, subject to all rights of de¬ 
fense, such as defenses based on con¬ 
tributory negligence’ or fellow-serv- 
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should not be astute to escape inquiry into its lia¬ 
bility by taking advantage of technical defenses 
which are permissible to other litigants.^® 

Other defendants. The immunity from suit of 
the state or its official representatives is not avail¬ 
able to other defendants.®® 

§ 221. Set-Off and Counterclaim 

a. In actions by state 

b. In actions against state 

a. In Actions by State 

Except where the rule has been changed by stat¬ 
ute, It Is generally held that a set-off or counterclaim 
against the state will not be allowed where It would con¬ 
travene the rule that a state cannot be sued without its 
consent. 

While there appears to be some authority to the 


contrary,the more widely accepted rule seems to 
be that, unless there is clear statutory authority 
therefor, defendant, in a suit by the state, cannot, 
even defensively, claim the benefit of a set-off or 
counterclaim founded on an independent cause of 
action, unconnected with the suit brought, because 
to permit the interposition of such a claim would 
contravene the rule that a state cannot be sued 
without its consent®® Defendant may, however, 
maintain against the state, as a part of his defense, 
a cross-claim or set-off which relates to the subject 
matter of plaintiffs suit;®® but such a cross ac¬ 
tion cannot be maintained for independent affirma¬ 
tive relief.®^ 

Where permitted by statute, defendant is not 
restricted to claims arising out of the transaction 
in suit, but may set off independent matters,®® in all 


ant doctrine.—Crain v. State, La. 
APP., 23 So.2d 336. 

Ultra vires 

The state can assert ultra vires de¬ 
fensively in a suit affecting its title 
or authority.—^Eden Drainage Dist. v. 
Swaixn, 65 So.2d 439, 212 Miss. 886. 
69. Va.—Stuart v. Smith-Courtney 
Co., S6 S.K 241, 123 Va. 231. 

60. Utah.—Decorso v. Thomas, 60 P. 
2d 951, 89 Utah 160, rehearing de¬ 
nied 67 P.2d 1406, 89 Utah 179. 

61. Ky.—Commonwealth v. Barker, 
108 S.W. 308, 126 Ky. 200, 81 E:y.Ii. 
648. 

69 CJ. p 819 note 46. 

62. U.S.—^In re Monongahela Rye 
Liquors, C.CJLPa., 141 F.2d 864. 

Idaho.—Howard v. Cook, 83 P.2d 208, 
69 Idaho 89L 

N.T.—People v. C. & W. Const. Co., 
9 N.T.S.2d 604, 256 App.Div. 17, re- 
argument denied 11 H.Y.S.2d 671, 
256 App.Dlv. 1026, appeal denied 
21 N.m2d 220, 280 N.Y. 853—In re 
Woitasek, 40 N.Y.S.2d 514, 179 
Misc. 947—In re Hicka, 40 N.Y.S.2d 
267. 180 Misc. 178—Nicholoulias v. 
Regent Restaurant, 25 N.Y.S.2d 
181, 176 Misc, 526—In re Pink, 84 
N-.Y.S.2d 768. 

Pa—^Nem v. Employers* Liability 
Assur. Corp., 56 PaDist & Co. 629, 
67 Dauph.Co. 240—Commonwealth 
V. Central R Co. of N. J., Com.Pl., 
57 Dauph.Co. 255, affirmed 68 A.2d 
178, 858 Pa 326. 

59 C.J*. p 319 note 47. 

Xn action by state to recover 
amount of unpaid rent under terms 
of a riparian lease, defendant could 
not assert a set-off for value of land 
allegedly illegally taken by board of 
commerce and navigation, successor 
to riparian commissioners; nor in 
such action could defendant assert as 
a counterclaim a refund for cJleged 
payment of municipal taxes on land 
within confines of the riparian lease 


made under assessment by the mu¬ 
nicipality on riparian owner.—State 
V. Owen, 41 A. 809, 23 N.J.Misc. 128. 
UCunicipal court action 

In action in municipal court of the 
City of New York by commissioners 
of the state Insurance fund for addi¬ 
tional compensation insurance premi¬ 
ums, defendant was not entitled to 
maintain a set-off, since the State 
Insurance Fund is a “state agency** 
and as such cannot be sued in the 
municipal court.—Commissioners of 
State Ins. Fund v. Rosenshleld, 88 
N.Y.&2d 4. 179 Mlsa 180. 

63. Conn.—State v. Hiartford Acc. & 
Indem. Go., 70 A2d 109, 136 Conn. 
167—Reilly v. State, 176 A. 582, 
119 Conn. 217. 

Pa—Commonwealth v. Berks County, 
Com.Pl., 41 Berks Co. 77—^In re 
Chamberlin's Estate, 48 Lanc.li. 
Rev. 203. 

Tex.—Anderson, Clayton & Co. v. 
State ex reL Allred, 62 S.W.2d 107, 
122 Tex. 530—Corpus Juris cited 
in. Commonwealth of Massachu¬ 
setts V. Davis, CivA.pp., 160 S.W.2d 
548, 547, affirmed in part and re¬ 
versed in part on other grrounds 168 
S.W.2d 216, 140 Tex. 398, certiorari 
denied 63 S.Ct 144, 320 U.S. 210, 87 
IbEd. 1848, rehearing denied Davis 
V. Commonwealth of Massachu¬ 
setts, 64 S.Ct 31, 820 U.S. 811, 88 
I L.Ed. 490. 

W.Va—State, by Davis v. Ruthbell 
Coal Co., 56 S.B.2d 649, 138 W.Va 
819. 

59 C.J. p 820 note 48. 

Recoupment 

(1) When a state institutes a suit, 
it thereby submits itself to the Juris¬ 
diction of the court, but as to claims 
against the sovereign, the latter's 
submission to a court’s Jurisdiction 
because of its suit draws in only 
such adverse claims as have arisen 
out of the same transaction which 
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gave rise to the sovereign's suit, and 
a defendant's right in such respect is 
one of “recoupment,'* which is in the 
nature of a defense arising out of 
some feature of the transaction on 
which the plaintiff's claim is founded. 
—^In re Monongahela Rye Liquors, C. 
CA.P&, 141 F.2d 864. 

(2) While the state’s consent to be 
sued is as essential where it is 
sought to Interpose a claim against 
the commonwealth by way of a set¬ 
off or counterclaim to a suit by it as 
In case of an independent suit, nev¬ 
ertheless, where the state voluntarily 
submits to court's Jurisdiction by its 
institution of a suit, it at once ren¬ 
ders available, as a defense to ad¬ 
verse party, such of latter’s claims 
as have grown out of transaction 
which gave rise to state's suit, this 
being regarded as a mere recoupment 
—Commonwealth v. Berks County, 72 
A.2d 129, 864 Pa 447. 

64. Cal.—State v. Royal Consol. 

Mining Co., 202 P. 133. 187 Cal. 

848. 

59 C.J. p 820 note 49. 

Tort 

In state’s action for damage to 
highway bridge by truck and trailer, 
defendant’s counterclaim for damage 
to cargo of the trailer because of 
negligence in placing a sharp turn in 
approach to the bridge was not im¬ 
properly dismissed on theory that, 
when state sues, defendant may 
maintain a counterclaim when basis 
thereof grows out of transaction in 
suit, since state's exemption from lia¬ 
bility for torts of its officers and 
agents does not depend on immunity 
from suit without its consent but 
rests on public policy.—State v. F. 
W. Fitch Co., 17 N.W.2d 880, 236 Iowa 
208. 

66- Ark.—Blscoe v. State, 19 Ark. 

559. 

59 C.J. p 319 note 46. 
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civil actions brought by the state except, where the 
statute so provides, in actions for the collection of 
revenue.®® Statutes according a defendant sued 
by the state the right to set off claims arising out 
of extrinsic transactions have been construed as 
broad enough to include also the common-law right 
to assert claims arising out of the same transac¬ 
tion,®^ although both statute and common law con¬ 
template assertion only of legal claims, and not 
those unauthorized and unlawful.®® Statutes au¬ 
thorizing set-offs against the state of debts exhib¬ 
ited to the auditor have been held applicable only 
to those involving debts claimed to be uncondi¬ 
tionally subsisting when set-off is pleaded, and not 
to claims conditioned on determination of the ac¬ 
tion brought by the state,®® and failure to make a 
claim under such a statute will not preclude re¬ 
covery where the statute is inapplicable.^® 

Collecting agent. It has been held that nothing 
can relieve a collecting agent from liability to the 
state except payment of the revenues which he has 
collected for it,*^! and that, accordingly, such an 
agent may not assert by cross claim or set-off a 
claim for services rendered in collecting the reve- 
nuesJ2 


b. In Actions against State 

A state being sued may set off claims against the 
plaintiff. 

A state being sued may set off a claim it holds 
against plaintiff;*^® and a commission being sued 
officially as representative of the state may counter¬ 
claim on a claim of the state with respect to which 
it could sue as agent for the state but where an 
officer is sued individually, to compel him to pay 
or allow a sum which it is his clear legal duty to 
pay or allow plaintiff, he cannot set off claims 
against plaintiff which are those of the state alone 
and on which defendant has no right to institute 
suit.7® 

§ 222. Time to Sue, Limitations, and Laches 

Suits by or against the state may be barred by llm* 
Itatlons expressly made applicable to such suits; and 
actions against a state may be barred by laches. 

The state may be barred from suit by limitations 
expressly made applicable to the state,^® but such 
statutes will not bar claims beyond their purview, 
nor will suit by the state be barred where brought 
within the statutory period.*^® The application of 
general statutes of limitations as barring suits by 


66. Neb.—state v. Smith, 281 N.W. 
851, 135 Neb. 423. 

67. Mo.—State v. Weatherby, 129 
S.W.2d 887, 344 Mo. 848. 

68. Mo.—State v. Weatherby, supra. 
EstabUshment of lawful right 

In state’s action against counsel 
appointed by superintendent of In¬ 
surance to recover pasrments made 
for services and opinions rendered 
on ground that they were unlawfully 
paid out of appropriations for legal 
department instead of appropria¬ 
tions for insurance department, 
counsel could interpose defense of 
recoupment for services performed 
if he established his lawful right to 
receive payment—State v. Weather^ 
by, supra. 

69. Ariz.—State v. Martin, 130 P.2d 
48, 59 Ariz. 438. 

70. ‘‘Unjust enxiolmient” 

Purchasers of tax certificates on 

land mortgaged to the state were en¬ 
titled under the “unjust enrichment” 
doctrine to taxes paid to the state 
on the land, when the state’s prior 
mortgage lien was foreclosed, not¬ 
withstanding purchasers had made 
no claim under statute providing 
that no debt shall be allowed as a 
set-off against the state except when 
exhibited to the auditor.—State v. 
Martin, 130 P.2d 48, 59 Ariz. 438. 

71. Pa.—Commonwealth v. Gerlach, 
32 A.2d 410, 847 Pa. 385. 


Against public policy 
Nothing can relieve a collecting 
agent or lessen his liability to the 
state except actual payment of the 
full amount of his collections, and 
to interfere with the obtaining of 
revenue by the agent’s eussertion of 
cross claim against the state would 
be against “public policy.”—Com¬ 
monwealth V. Gerlach, supra. 

72. Pa—Commonwealth v. Gerlach, 
supra 

73. Idaho.—^Ada Inv. Co. ▼. State, 
234 P. 804. 40 Idaho 409. 

59 C.J. p 820 note 50. 

Claim not reduced to Judgment 
The comptroller may offset any 
valid claim of the state, including 
claim for contributions to the unem¬ 
ployment insurance fund, against 
one to whom money under his con¬ 
trol is due from the state, notwith¬ 
standing the claim of the state has 
not been reduced to Judgment.—Cap¬ 
itol Distributors Corp. v. Kent’s Res¬ 
taurant, 21 N.T.S.2d 219, 173 Misc. 
827. 

74. La—^Drummond v. Commission¬ 
ers of Clinton, etc., R. Co., 7 Rob. 
234. 

Bight of liquor control board to 
set-off.—^Peoples Pittsburgh Trust 
Co. V. Commonwealth, Com.Pl., 69 
Dauph.Co. 23, affirmed 60 A.2d 53, 359 
Pa 622. 

75. Cal.—^Hammel v. Neylan, 159 
P. 618, 31 Cal.App. 21. 

59 C.J. p 320 note 62. 
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76. U.S.—IT. S. 25.4 Acres of 
Land in Borough of Brooldyn, 
Kings County, D.C.N.Y., 52 F.Supp. 
75. 

N.T.—^People v. Havemeyer & Elder, 
265 N.Y.S. 249, 148 Misc. 555. 

Suits relatlxig to realty 
The New York statute providing 
that the state should not sue with 
respect to realty unless cause ac¬ 
crued within forty years barred the 
state from claiming compensation 
payable by the United States in con¬ 
demnation proceeding where state’s 
claim did not accrue within forty 
years.—U. S. v. 25.4 Acres of Land 
in Borough of Brookljm, Kings Coun¬ 
ty, D.C.N.Y., 52 P.Supp. 75. 

77. N.Y.—^People v. Tompkins-Klel 
Marble Co., 199 N.B. 10, 269 N.T. 
77. 

Property devoted to public use 
Statute providing that people of 
state will not sue any person for, or 
in respect of, any realty or issues or 
profits thereof by reason of right or 
title of people to same unless such 
right or title shall have accrued 
within ten years before any action 
or other proceeding for same is com¬ 
menced does not apply to property 
owned by state and devoted to a 
public use.—^People v. Chambers, 283 
P.2d 557, 37 CA1.2d 552. 

78. N.Y.—^People v. President, etc,, 
of Village of Ossining, 265 N.T.S. 
521, 238 App.Div. 684, affirmed 191 
N.E. 571, 264 N.T. 674. 
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the state is discussed in Limitations of Actions § 
15. 

Under constitutional provisions giving the legisla¬ 
ture power to authorize suits against the state, it 
may limit the time within which such a suit may 
be brought,and suits against the state may be 
brought only within the time limited by statute.*® 
Statutes requiring a claimant against the state to 
present his claim to a specified board within a 
specified period have, however, been construed as 
not acting as a limitation on the time within which 
an action must be commenced.*^ 

The doctrine of laches, as applied against states, 
is discussed in Equity § 114. Persons suing a state 
may be barred by laches.*^ 

§ 223. Jurisdiction and Venue 

Actions by or against the state may and should be 
prosecuted In courts having Jurisdiction, and an action 
against a state official in his official capacity Is deemed 
one against the state within provisions of positive law 
controlling as to jurisdiction and venue. 

A state, like any other party, cannot maintain a 
suit in a court which has no jurisdiction of the 


subject matter,** and, except when validly provided 
otherwise by statute,*^ the venue for suits brought 
by a state is determined by the rules of law govern¬ 
ing the place of trial for suits generally.*® Where 
there are statutes expressly on the point, however, 
the venue of actions filed by the state is governed 
by such statutes and not by general venue acts,*® 
and the state may bring suit in any place and 
court designated by such a statute.*^ An action by 
the state, already pending at the time when an 
amendment is passed changing venue, is unaffected 
by such amendment, the venue being determined by 
the statute in effect when the action was begun.** 

The court, being a creature of the state, can have 
no natural or presumptive jurisdiction*^ over its 
creator,** and such jurisdiction as it does possess 
must be traced to the constitution or to legislative 
enactment declaring the state’s public policy in this 
and other respects.*® As stated supra § 215, a suit 
can be maintained against a state only in the courts- 
and places in which it has consented to be sued; 
where suit is brought in such place and court the 
court has jurisdiction,*i but where suit is not so 


79. La.—Cox v. Louisiana Depart¬ 
ment of Highways, App., 11 So.2d 
409. 

80. Cal.—^Tasunaga v. Stockburger, 
111 P.2d 34, 43 Cal.App.2d 396. 

Okl.—^Antrim Lumber Co. v. Sneed, 
62 P.2d 1040, 176 Okl. *47. 

Tenn.—Chumbley v. State, 192 S-W. 
2d 1007, 183 Tenn, 467. 

8L Cal.—^Bacich v. Board of Con¬ 
trol of California, 144 P.2d 818, 23 
Cal.2d 348. 

82. Miss.—State v. Woodruff, 150 
So. 760, 170 Miss. 744. 

Delay ocoasioned by IndulgeiLoe to 
state att03*neys 

In suit against state, extreme de¬ 
lay in bringing cause to conclusion 
was held to require denial of relief 
to complainants, although delay was 
chiefly due to undue indulgence 
granted state's counsel by complain¬ 
ants, state not being bound by such 
conduct.—State v. Woodruff, supra. 

83. Cal.—People v. Osgood, 285 P. 
753, 104 Cal.App. 133. 

Acquisition of Jurisdiction over 
state by appearance of its attorney 
see infra 5 224. 

Jurisdiction of federal courts over 
controversies to which state is 
party see Federal Courts §§ 4&-51. 
Jurisdiction over state as deter¬ 
mined by terms and conditions of 
consenting statute see supra § 215. 
Original Jurisdiction of United 
States supreme court over actions 
to which state is party see Federal 
Courts § 194. 

State as not a citizen so as to give 


federal courts Jurisdiction on 
grounds of diversity of citizenship 
see Federal Courts $55. 
Jurisdiction, in equity 
District court was held to have 
Jurisdiction In equity of suit insti¬ 
tuted by state in sovereign and pro¬ 
prietary capacity to enjoin violation 
of oil proration law, and orders of 
corporation commission made pur¬ 
suant thereto, where violations in¬ 
jure property rights of great num¬ 
ber of citizens, or state in its pro¬ 
prietary capacity.—State ex rel. 
King V. H. F. Wilcox Oil & Gas Co., 
19 P.2d 672, 162 Okl. 237. 

84. Pa.—Commonwealth v. Wilkins, 
115 A. 887, 271 Pa. 623, 19 A.L.II. 
1379. 

59 C.J. p 321 note 69. 

85. Cal.—State v. Hoyal Consol. 
Mining Co, 202 P. 188, 187 Ckl. 
343. 

59 C.J. p 821 note 70. 

88. Ark.—Cook v. Gore, 218 S.W.2d 
82, 214 Ark. 777. 

Tex.—Stanolind Oil & Gas Co. v. 
State, Clv.App., 153 S.W.2d 614. 

87. Pa.—State Retirement Board v. 
Dumbauld, Com.PL, 69 DauphCo. 
446. 

Tex.—W. T, Carter & Bro. v. State, 
Clv.App., 139 S.W.2d 661, error 
refused. 

Consolidation of cases 
Pa.—Commonwealth ex rel. Reno v. 
Dial Rock Coal Co., Com.Pl., 63 
DauphCo. 340. 

88. Tex.—^Heard v. State, CivJLpp., 
149 S.W.2d 237. 
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Ghaaracter of action 
Venue of suits instituted by at¬ 
torney general to recover public 
lands under statute before amend¬ 
ment requiring that such suits be 
filed in county where the land is sit¬ 
uated must be determined by the- 
character of the action as disclosed 
by the allegations of the petition; 
and where petition showed on its 
face that suit instituted by attorney 
general was for the recovery of pub¬ 
lic lands belonging to some fund of' 
the state, the statute prior to amend¬ 
ment fixed the venue in Travis coun¬ 
ty.—^Heard v. State, supra. 

89. N.M.—Dougherty ▼. Vidal, 21 
P.2d 90, 37 N.M. 256. 

9a N.M.—^Dougherty v. Vidal, su¬ 
pra 

N.T.—^Manufacturers Trust Co. v. 
Corsi, 61 N.Y.S.2d 769, 186 Misc. 
677. 

9L La—Graham v. Jones, 8 So. 2d 
761, 198 La 507—Goodwin v. De¬ 
partment of Highways, App., 53- 
So.2d 161. 

Nev.—Clark County v. Stata 199 P. 

2d 137, 65 Nev. 490. 

Pa—^Matson v. Attorney General,, 
Com.Pl., 99 Plttsb.Leg.J. 63. 

Tex.—^Martin v. Sheppard, 201 S.W. 
2d 810, 145 Tex. 639. 

County designated by resolution 
Tex.—Fairchild v. National Surety 
Co., Civ.App., 79 S.W.2d 162, fol¬ 
lowed in Sessions v. National Sure¬ 
ty Co., 79 S.Vr.2d 164—Martin v^ 
State, Civ.App., 76 S.W.2d 950. 
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brought, it can net be entertained by the court.S2 
An action gainst a public official in his official 
status, so that the claim is in effect one against the 
state, may and should be brought only in the 
place and court designated for actions against the 
state but personal suits against officers or agen¬ 
cies which are not in effect suits against the state 
itself are governed by the general rules relating to 
jurisdiction and venue.®^ 

Where the constitution provides that the legisla¬ 
ture shall by law direct in what manner and in what 
courts suits may be brought against the state, in a 
statute providing that persons having claims against 
the state shall have a right of action in a stated 
court of a stated county, the term “claim” has the 
same meaning as cause of action.^5 Such a statute 


has been held to be one of jurisdiction rather than 
of venue,®® and general statutes authorizing changes 
of venue have been held inapplicable.®'^ Where the 
statute further provides that actions to foreclose a 
lien on, or determine or quiet title to, any real 
property in which the state is a necessary or proper 
party defendant may be commenced and prosecuted 
to judgment in the county wherein such real prop¬ 
erty is situated, an action to determine title to real 
property is a local action whether brought against 
the state or some other party defendant,®® and an 
action to cancel a deed on the ground of fraud and 
to revest title is one to determine title to real 
property within the contemplation of such statutory 
provision;®® but an action for damages to real 
estate falls within the provision of the statute rc- 


92. Mass.—^Putnam Furniture Bldgr* 
V. Commonwealth, 80 N.E.2d 649, 
323 Mass. 179. 

N.T.—Tomasettl Const Co. v. Long 
Island R. Co.. 46 N.T.S.2d 406, 267 
App.Div. 874, affirmed 63 N.R2d 
78. 294 N.Y. 601. 

Waiver of ohJectioiL 
Tex.—Commonwealth of Massachu¬ 
setts V. Davis, Civ.App., 160 S.W.2d 
643, reversed on other grounds 168 
S.W.2d 216, 140 Tex. 898. certiorari 
denied 63 S.Ct 1447. 320 U.S. 210, 

87 L.Ed. 1848, rehearing denied 
Davis V. Commonwealth of Massa¬ 
chusetts, 64 S.Ct 31, 320 U.S. 811, 

88 L.Ed. 490. 

93. N.T.—Breen v. Mortgage Com¬ 
mission of State of New York, 36 
N.B.2d 26, 285 N.Y. 426. 

Wash.—State ex rel. Price v. Peter¬ 
son, 88 P.2d 842, 198 Wash. 490— 
State ex rel. Shoemaker v. Su¬ 
perior Court for King County, 76 
P.2d 306, 193 Wash. 465. 
Actions against state 

(1) Action against mortgage com¬ 
mission and its wholly owned sub¬ 
sidiary, organized pursuant to statu¬ 
tory authority.—Breen v. Mortgage 
Commission of State of New York, 
36 N.E.2d 25, 285 N.Y. 426, 

(2) Action by members of volun¬ 
tary athletic association against 
state tax commissioners to deter¬ 
mine whether association’s baseball 
games given for revenue for school 
district were taxable.—^Weber v. 
School Dist. No, 7 of Yakima Coun¬ 
ty, 56 P.2d 707, 185 Wash. 697. 

<3) Action to compel director of 
department of social security and 
supervisor of old age assistance to 
make old age assistance payments.— 
State ex rel. Shomaker v. Superior 
Court for King County, 76 P.2d 306, 
193 Wash. 465. 

(4) Proceeding for mandamus, di¬ 
recting state university regents to 
admit student for residents' tuition 

81 C.J.S.—84 


fee.—State v. Johns, 16 P.2d 693, 
170 Wash. 126. 

Tort or contract 

(1) In determining whether action 
against mortgage commission could 
be brought In any court of original 
Jurisdiction, or was in fact against 
the state, so as to be maintainable 
only In accordance with consent of 
state, that is. In court of claims, 
whether action was in contract or in 
tort was Immaterial.—^Breen v. Mort¬ 
gage Commission of State of New 
York, 35 N.E.2d 26, 286 N.Y. 426. 

(2) An action in tort based on 
alleged misfeasance and negligence, 
of mortgrage commission and its 
wholly owned subsidiary, mortgage 
commission service corporation, con¬ 
stituted a tort ''action against the 
state," and, hence, was not maintain¬ 
able in a court of general Jurisdic¬ 
tion.—^Beldon v. Mortgage Commis¬ 
sion, 19 N.Y.S.2d 112, 173 Misc. 731. 

94, Ark.—^McCain v. Hammock, 161 
S.W.2d 192, 204 Ark. 163. 

N.Y.—^Breen v. Mortgage Commis¬ 
sion of State of New York, 35 N.E. 
2d 26. 286 N.Y. 426. 

Wash.—Wiegardt v. Brennan, 73 P. 
2d 1330, 192 Wash. 529—State ex 
rel. Robinson v. Superior Court for 
King County, 46 P.2d 1046, 182 
Wash. 277—State v. Superior 
Court of Walla Walla County, 9 
P.2d 70, 167 Wash. 334. 

59 C.J. p 321 note 72. 

OflLoer proceeding under Invalid stat¬ 
ute 

(1) Action against state officers in 
which attack is made against consti¬ 
tutionality of state statute is not 
action against state, but against of- 
flcer personally, and, hence, need not 
be brought in court and county des¬ 
ignated for prosecution of claims 
against the state.—State ex rel. Rob¬ 
inson V. Superior Court for King 
County, 46 P.2d 1046, 182 Wash. 277. 

(2) A suit against state director 
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of fisheries and other officers, to en¬ 
join enforcement of allegedly uncon¬ 
stitutional statute regulating clam 
digging, was within Jurisdiction of 
superior court of Pacific county, as 
against contention that it must be 
brought in Thurston county as ac¬ 
tion against the state, the action be¬ 
ing deemed one against the officers 
personally and not against the state. 
—^Wiegardt v. Brennan, 73 P.2d 1330, 
192 Wash. 629. 

95. Wash.—State ex rel. Price v. 
Peterson, 88 P.2d 842, 198 Wash. 
490—State ex rel. Robinson v. Su¬ 
perior Court for King County, 46 
P.2d 1046, 182 Wash. 277. 

96. Wash.—State ex rel. Thielicke 
V. Superior Court for Thurston 
County, 114 P.2d 1001, 9 WaslL2a 
309. 

97. Wash.—State ex rel. Thielicke 
V. Superior Court for Thurston 
County, supra. 

98. Wash.—State ex rel. Hamilton v. 
Superior Court for Cowlitz County, 
94 P.2d 606, 200 Wash. 632. 

Retention of Jurisdiction 

When an action against state to 
quiet title to shore lands and recover 
price paid therefor on ground of mis¬ 
take, in that lake was not navigable 
and that, therefore, title to shore 
lands was not in state, required equi¬ 
table relief, after quieting title the 
equity court of county in which land 
was situated retained Jurisdiction for 
purpose of granting complete relief, 
as against contention that under stat¬ 
ute requiring actions agralnst the 
state, other than quieting title to 
realty, to be brought In superior 
court of Thurston county, local coun¬ 
ty was deprived of Jurisdiction.—Le- 
fevre v. Washington Monument & Cut 
Stone Co., 81 P.2d 819, 195 Wash. 
537. 

99. Wash.—State ex rel. Hamilton v. 
Superior Court for Cowlitz County, 
94 P.2d 605, 200 Wash. 632. 
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stricting suits to the court and county designated 
for prosecution of general claims against the state.^ 
Such a statute does not preclude the institution in 
a court of a different county of proceedings to re¬ 
view a departmental order where the statute au¬ 
thorizing review specifically provides that the order 
shall be subject to review by any court of competent 
jurisdiction.2 

A court has jurisdiction to determine that it is 
without jurisdiction to entertain an action against 
the state,3 and in a suit to which the state is not 
nominally a party, the jurisdiction of the court 
is not ousted by a mere suggestion that the state 
is the real party defendant, so as to prevent the 
court from examining into and determining the 
truth of the suggestion.^ A codefendant of a state 
agency may not raise an objection based on alleged 
lack of jurisdiction of such agency.^ The question 
as to whether a state agency must be sued in the 
county where the seat of government is located, or 
may be sued in another county, is a question of 
venue, and not one of jurisdiction over the subject 
matter of the litigation.® Under statutes expressly 
providing that a state agency may sue and be sued, 
the courts have jurisdiction of a suit against such 
agency,7 and, in any event, where the court has ju¬ 
risdiction of the parties and of the amount involved, 
it likewise has jurisdiction to pass on the question 

1 . Wash.—State ex rel. Slade v. 

Jones, 45 P.2d 30, 182 Wash. 94. 

2. Wash.—State ex rel. Liayton v. 

Robinson, 99 P.2d 402, 2 Wash.2d 
614. 

a Ala.—^J. R. Raible Co. v. State 
Tax Commission, 194 So. 560, 2S9 
Ala. 41. 

4. Or.—Salem Mills Co. v. Xiord, 69 
P. 1033, 70 P. 832, 42 Or. 82. 

5. Ga.—Williams v. State Hlgrhway 
Board of Georgria, 22 S.E.2d 821, 

195 Ga. 18. 

scatter personal to state a&rency 
Where a county and state highway 
board were sued Jointly, the question 
of Jurisdiction of the state highway 
board could not be raised by the 
county as that question was person¬ 
al to the state highway board.—Wil¬ 
liams V. State Highway Board of 
Georgia, supra. 

6. Fla-—Gay v. Ogllvle, 47 So.2d 625. 

7. Ky.—Commonwealth ex rel. De¬ 
partment of Public Welfare v. 

Polsgrove, 61 S.W.2d 1076, 260 

Ky. 124. 

8. Ky.—Commonwealth ex rel. De¬ 
partment of Public Welfare v. 

Polsgrove, supra- 

9. U.S.—State of Oklahoma ex rel. 

Phillips v. American Book Co., C. 

C.A.Okl., 144 F.2d 585—Corpus Jiu 


of whether the state agency is subject to suit® 

§ 224. Authority to Institute or Defend Ac¬ 
tion 

a. In general 

h. Scope of authority and power to bind 
state 

a. In General 

A state may become a party litigant only through 
the instrumentaHty of Its authorized representative. 

A state may become a party litigant only through 
the instrumentality of an agent or person designated 
by statute, or empowered by recognized principles 
of law, to act for it in the matter at hand.® Au¬ 
thority to institute or defend actions on behalf of a 
state usually resides in the attorney general,!® as 
discussed in Attorney General §§ 7-10, or other 
executive officer of the state.!! Unless restrained 
by constitutional provision, the legislature may di¬ 
rect how, when, where, and by whom the state shall 
be represented in all litigation by and against it,!® 
and may properly permit ta board or commission 
to institute suit in the name of the state while act¬ 
ing through the attorney generaL!* 

Generally, any person expressly authorized by 
statute may institute!^ or defend!® an action on the 

was to provide a plan for central law 
enforcement removed as much as 
possible from local feeling and inter¬ 
ference.—Walker County v. White, 
supra. 

The state tax ooUector is authoriz¬ 
ed to represent the state and sue for 
Its benefit under certain circumstanc¬ 
es specified by statute, but not other¬ 
wise.—State ex rel. Rice v. Stewart, 
184 So. 44, 184 Miss. 202, suggestion 
of error overruled 185 So. 247, 184 
Miss. 202. 

Olllcer spedfloally named 
In Missouri, suits may not be 
brought In name of state except by 
attorney general unless statute spe¬ 
cifically names some other officer who 
may bring suit.—State of Missouri v. 
Homesteaders Life Ass'n, C.C.A.MO., 
90 F.2d 543, certiorari denied 58 S. 
Ct 37, 302 U.S. 717, 82 L.Ed. 653. 

12. Or.—State v. Duniway, 128 P. 
853, 63 Or. 555. 

59 C.J. p 322 note 81. 

13. U.S.—Texas Co. v. Montgomery, 
D.C.La., 73 F.Supp. 527, affirmed 
68 S.Ct. 209, 382 U.S. 827, 92 L.Ed. 
402. 

14. Wash.—State v. Holmes, 284 P. 
276, 133 Wash. 643. 

59 CJ. p 322 note 82. 

15. Ga.—^Mayo v. Renfroe, 66 Ga. 
408. 


xls quoted In In re Alleghany Cor¬ 
poration, D.CMd., 16 F.Supp. 69, 
76. 

Arlz.—State ex rel. Frohmiller v. 

Hendrix, 124 P.2d 768, 69 Arlz. 184. 
59 O.J. p 822 note 75. 

10. U.S.—Corpus Juris quoted in In 
re Alleghany Corporation, D.C.Md., 
16 F.Supp. 69, 75. 

11. U.S.—Corpus Juris quoted in In 
re Alleghany Corporation, D.C.Md., 
16 F.Supp. 69, 76. 

59 C.J. p 322 note 77. 

District attorney 

Suit to compel warehouseman to 
furnish list of property stored, own¬ 
ers, and residences, brought and pros¬ 
ecuted by district attorney, is main¬ 
tainable as *‘suit by state,*’ although 
tax assessor was nominal plaintiff.— 
Interstate Forwarding Co. v. Vinyard, 
49 S.W.2d 403, 121 Tex. 289. 

Ctovemor or attorney general 

(1) The statute authorizing gov¬ 
ernor to cause suit to be instituted 
for recovery of county funds wrong¬ 
fully disbursed and statute author¬ 
izing attorney general to bring suit 
in name of state or of the proper gov¬ 
ernmental unit or agency against de¬ 
faulting county officers are not in 
conflict.—Walker County v. White, 26 
So.2d 253, 248 Ala. 53—Montgomery 
V. Sparks, 142 So. 769, 225 Ala. 348. 

(2) The purpose of the statutes 
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state’s behalf; and when the legislature has author¬ 
ized an action to be instituted or defended by a 
particular person or officer, the suit may not be 
instituted^® or defended^^ by another; and although 
a board or commission may have the power to make 
the state a party to proceedings, this power may 
not be exercised by a member of the board or com¬ 
mission who has no power to act for it with 
respect to such a matter.^® 

Ordinarily, an executive officer of the state other 
than the attorney general lacks power to enter an 
appearance for the state without specific authority 
from the legislature but, without express au¬ 
thority therefor, an officer or agent charged with 
the care, management, or supervision of state prop¬ 
erty may institute an action in the name of the 
state to enforce or protect its interest in the prop¬ 
erty and it has been held that a governor, 

charged by the constitution with the duty and power 
of causing all laws to be faithfully executed, may 
institute an action in the name of the state without 
statutory authorization but there appears to be 
some authority to the contrary .22 The state may, 
through the attorney general, dismiss unauthorized 
proceedings to enforce rights affecting the state in 


its sovereign capacity.^* 

While there are certain types of proceedings 
which may sometimes be instituted by private in¬ 
dividuals in the name of the state, such as certi¬ 
orari, mandamus, or quo warranto, private persons 
generally have no right to carry on litigation in the 
name of the state with respect to matters in which 
the state is not interested and which may be settled 
by ordinary suit;24 and usually a private citizen 
cannot commence an action in the name of the 
state or as its representative where the matter is 
strictly public! juris, in which no one citizen has 
any right or interest other than that which is com¬ 
mon to citizens in general,^® or where the cause of 
action is solely in the state in its proprietary ca- 
pacity,2® unless the private citizen is permitted to 
sue because the proper officer has unreasonably 
delayed or refused to act^^ 

Private counsel. Where the state has not defined 
the procedure to be followed, an action for the state 
may be brought through private counsel,2® and 
when authorized to do so, a state board, or officer, 
may institute a suit through some attorney other 
than the regular law officer of the state ;22 and 


16. Okl.—Oklahoma Benefit Life 
Afis’n V. Bird, 135 P.2d 994, 192 Okl. 
288—Corpus 6*11x18 dted In State ex 
rel. Murray, for Use and Benefit of 
Sapulpa State Bank, v. Pure Oil 
Co., 37 P.2d 608, 610, 169 Okl. 607. 
59 C.J. p 322 note 84. 

Authorization after instltiLtion of suit 
■Where state brought action 
through attorneys in department of 
labor and industry, the attorney gen¬ 
eral being only proper party to bring 
action, and there was interpolated 
into record a letter from attorney 
general to one of the attorneys of a 
date after institution of suit, at¬ 
tempting to authorize its mainte¬ 
nance, attorneys bringing action were 
without authority to maintain ac¬ 
tion in absence of signature to sum¬ 
mons and complaint by or on behalf 
of attorney general, and action 
should have been dismissed.—State v. 
Gattavara. 47 P.2d 18, 182 Wash. 326. 
vrho may raise obJeotioiL 

In action by state whldh should 
have been Instituted by attorney gen¬ 
eral, defendant might properly raise 
question of suit by wrong party 
when attorney general failed to do so, 
since objection went to basis of ac¬ 
tion.—State V. Gattavara, supra. 

17- U.S.—^Bx parte Jenkins, Pa«, 13 
F.Cas.No.7,269, 2 Wall.Jr. 621, 1 
Phila. 461. 

La.—Succession of Fletcher, 12 La 
Ann. 498. 

18. Ind.—State v. Sloan, 151 N.B. 
418, 197 Ind. 656. 


19. N.M.—State ex rel. Del Curto v. 
District Court of Fourth Judicial 
List., 183 P.2d 607, 61 U.M. 297. 

20- Or.—State v. Duniway, 128 P. 

863, 63 Or. 655. 

69 C.J. p 323 note 87. 

21. Wash,—State v. Clausen, 264 P. 
403, 406, 146 Wash. 688. 

69 C.J. p 323 note 88. 

22. Miss.—Henry v. State, 39 So. 
856, 87 Miss. 1. 

23. Ala—State ex rel. Tallapoosa 
County V. Butler, 149 So. 101, 227 
Ala 212. 

24. S.D.—State v. Union Inv. Co., 68 
N.W. 282, 7 S.D. 61. 

69 C.J. p 323 note 91. 

25. Wis.—State v. Cunningham, 61 
N.W. 724, 81 Wis. 440, 16 L.R.A. 
561. 

59 C.J. p 323 note 92. 

26. Tex.—^Herndon v. Hayter, Civ. 
App., 28 S.W.2d 885. 

27- Wis.—State v. FTear, 119 N.W. 

894, 138 Wis. 173. 

69 C.J. p 323 note 94. 

28. U.S-—State of Delaware v. Irv¬ 
ing Trust Co., C.C.A.N.T., 92 P.2d 
17, certiorari denied 68 S.Ct 283, 
802 U.S. 754, 82 L.Ed. 583. 

29. Neb.—Follmer v. State, 142 N. 
W. 908, 94 Neb. 217, Ann.Caal914D 
161. 

59 C.J. p 323 note 97. 

Auditor 

Under state auditor’s statutory 
duty to determine whether an action 
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to recover state money should be 
brought and whether it should be 
maintained if, in auditor's discretion, 
auditor thinks it is in the state's 
best interest, auditor has the right 
to select some licensed attorney to 
handle the case in court in absence 
of some definite statute to the con¬ 
trary.—State ex rel. BYohmiller v. 
Hendrix, 124 P.2d 768, 69 Ariz. 184. 

Auditor or deputy as attorney 

In an action by the state on the 
relation of the state auditor to re¬ 
cover state money, neither auditor 
nor his deputy may appear in the 
capacity of an attorney tmder the 
rule allowing a party to appear in all 
proceedings even though he is not a 
member of the bar, but in the ab¬ 
sence of objection by auditor that ac¬ 
tion was not properly prosecuted be¬ 
cause deputy state auditor who rep¬ 
resented auditor did not specifically 
state that he appeared as a licensed 
attorney, objection could not be rais¬ 
ed by other parties to action; and 
where deputy auditor was a duly 
qualified member of state bar, and 
auditor made no objection to deputy’s 
representing him as such, action was 
properly prosecuted.—State ex rel. 
Frohmlller v. Hendrix, supra. 

Discretion of oflLoer 

Under statute requiring attorney 
general to give such legal service 
as state departments may require and 
prohibiting state agencies from em¬ 
ploying any attorney or making any 
expenditure or incurring any indebt- 
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where a statute unequivocally imposes on a certain 
officer the duty of causing an action to be com¬ 
menced then, although it is made the duty of the 
attorney general to prosecute such action, if the at¬ 
torney general refuses to act, such officer may in¬ 
stitute the action through private counsel employed 
by himself.3® Where, in accordance with statutory 
authority, special counsel, or a private attorney, has 
been employed to represent the state, he can be dis¬ 
charged only in accordance with the rules pre¬ 
scribed for discharge of an attorney by a private 
dient^i 

b. Scope of Antiioiity axid Power to Bind State 

Representatives of the state have power to bind It 
In connection with litigation only to the extent speci¬ 
fied by express provision of positive law or by neces¬ 
sary Implication. 

Statutory authority to institute suits gives no 
right to defend,3 2 and a statute which, in creating 
an agency, authorizes it to require a state law offi¬ 
cer to bring such actions as may be necessary to 
carry out the purposes of the act gives it no right 
to institute a suit in its own name through some 
one other than the designated law officer.83 In a 
proper case a state board or department may ap¬ 
pear personally in its own defense but an unau¬ 
thorized appearance of a state official does not bind 
the state.55 

Mode of questioning authority. If a suit has been 
brought by the attorney general, or other officer 
having general authority to institute suits in the 
name of the state, his authority to institute the par¬ 


ticular suit cannot be questioned by demurrer or 
exception to a petition which does not allege the 
power under which the officer assumed to act, but 
the question must be raised by some pleading or 
motion, denying his authority, so as to raise an is¬ 
sue of fact on which evidence may be introduced.^^^ 
A plea in abatement on the ground that an action 
in the name of the state is not brought by the 
state’s attorney, as required by statute, should nega¬ 
tive all the exceptions in the statute requiring such 
suits to be so brought®^ 

§ 225. Parties and Names in Which Suit 
Should Be Brought 

a. Plaintiff 

b. Defendant 

c Joinder 

d. Intervention and substitution 

a. Plaintiff 

(1) In general 

(2) Name in which suit should be 

brought 

(1) In General 

A state Is a proper party plaintiff In a suit where It 
has a direct beneficial interest In the subject matter 
thereof, but is neither a necessary nor proper party 
plaintiff to an action in which the state or the public 
Is in no way Interested. 

A state is a proper party plaintiff where it has 
a direct beneficial interest in the subject matter 
of the action;®® but, as a general rule, a state is 


edness for lesral services, an officer 
expressly slven discretion with re¬ 
spect to prosecution of actions is not 
compelled to follow attorney gener¬ 
al’s advice if he does not agree with 
it and is not prevented from securing 
counsel of his own choosing if the 
state is put to no extra expense.— 
State ex reh Frohmiller v. Hendrix, 
supra. 

30. Wis.—State v. Pederson, 114 N. 
W. 828. 135 Wis. 31. 

31. Ky.—Gk>rdon v. Morrow, 218 S. 
W. 268, 186 Ky. 718. 

32. La.—Succession of Fletcher, 12 
LaAnn. 498. 

Miss.—^Robertson v. Monroe County. 
79 So. 184. 118 Miss. 520. 

33. Miss.—^Mississippi Live Stock 
Sanitary Board v. WilUams, 97 So. 
623, 138 Miss. 98. 

34. N'.D.—State v. Etagan, 176 N.W. 
372, 44 NJD. 806. 

35. Miss.—State ex rel. Rice v. Stew¬ 
art. 184 So. 44. 184 Miss. 202. sug¬ 
gestion of error overruled 185 So. 
247, 184 Misa 202. 


86. Tex.—State ▼. Thompson, 64 
Tex. 690. 

37. Md.—McCauley v. State, 21 Md. 
566. 

88. Kan.—State ex rel. Mitchell v. 
Ancient Order of United Workmen 
of Kan., 168 P.2d 522, 161 Kan. 
437. 

La—State ex rel. Porterle v. Smith. 

162 So. 413, 182 La 662. 

Mass.—Attorney General v. Williams. 
2 N.B. 80. 3 N.B. 214, 140 Mass. 
329. 64 AulR. 468. 

Where a suit is bronght la the 
name of a state board, commission, 
or agency in which is vested the 
right of action, if any, the defendant 
has no cause to complain of the 
state's being xnade a party plaJntlfl. 
and the suit Is not dlsmissible be¬ 
cause the state is made a party plain¬ 
tiff.—Department of Highways v. 
Thomas, 7 So.2d 619, 200 La. 78. 

Beal party in interest 

(1) Generally, a state is considered 
a “real party In interest” when the 
relief sought is iHat which inures to 
it alone and the Judgment or decree. 
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if for the plaintiff, will effectively op¬ 
erate in the state's favor.—State of 
Louisiana v. Texas Co., D.CLa., 88 
P.Supp. 860. 

(2) The state is the real party in 
Interest in an action brought by it 
to correct corporate abuses.—State 
ex rel. Mitchell v. Ancient Order of 
United Workmen of Kan., 168 P.2d 
622. 161 Kan. 487. 

(8) State controller had authority 
to bring action to recover on a claim 
filed by the department of instltu- 
I tions, as against contention that the 
department had the exclusive right 
to institute the action, since the state 
was the “real party in interest” and 
the liability was due to the state 
rather than to the department.—Mal- 
aspino V. Superior Court of Sacra¬ 
mento County, 180 P.2d 154, 65 CaL 
App.2d 171. 

(4) The court of one state was not 
without Jurisdiction to render Judg¬ 
ment in favor of a sister state in 
action brought on the relation of the 
superintendent of banks of that state 
on ground that it was not real party 
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neither a necessary nor proper party plaintiff to a 
civil action which involves merely the protection of 
A private right or the redress of a private wrong, 
in which the state or the public is in no way in¬ 
terested.*® If, however, a public right or wrong 
is also involved, the state may properly be a party 
plaintiff;^® and if the suit is with reference to 
state property or contracts,^! or the right or wrong 
involved is wholly public in its character,^2 the 
state and not a private citizen who can show no 
special interest in himself, is the only proper party 
plaintiff, unless there is a statute providing other¬ 
wise.^* 

Although a state is not pecuniarily interested, it 
may be the proper party to sue under the terms of 
a statute declaring that any "person” expressly au¬ 
thorized by statute may sue in his own name with¬ 
out joining the beneficiary and where a bond 
has been executed to a state, for the benefit of an¬ 
other, an action on it may properly be brought by 
the state on the relation and for the use of the 
person beneficially interested.^* The state does 
not legally become a party to a suit brought on its 
behalf unless it is brought by an oflScer having 
statutory authority to do so.^* 

Under the practice prevailing in some jurisdic¬ 
tions, the state may establish a separate entity 
which for purposes of litigation must be considered 
the only party to an action.^7 xhe governor has 
been held a proper party plaintiff to a suit to en¬ 
join other officials from interfering with the func¬ 
tioning of a body as constituted under a new stat¬ 
ute which such officials claimed to be invalid.^* 


One who has been authorized to bring a suit 
against the state, and to whom the claim against 
the state has been assigned, is the proper party 
plaintiff even though he is not the real party in in¬ 
terest and is suing for the benefit of his assignor.^* 

(2) Name in Which Suit Should Be Brought 
Ordinarily suit should be brought In the name of the 
state rather than In that of a state board or officer, 
or else should be Instituted on the relation of the board 
or officer. 

As a general rule all suits in which the state is 
the party really interested should be brought in the 
name of the state, or of the people, and not in the 
name of some state officer or agent;*® but no one 
may use the name of the state in a suit to redress 
a wrong affecting the state in its governmental 
capacity except Ihose authorized by the legisla- 
ture.*l Where a state board charged with the duty 
of enforcing a law is authorized to institute such 
suits as may be necessary through the attorney 
general, the action may,** and apparently must,** 
be brought in the name of the state; but a petition 
in the name of a board as a governmental agency 
of the state, for and on behalf of the state and 
signed by the attorney general has been held not 
dismissible on the ground that the action could be 
brought only by the state through its attorney gen¬ 
eral.** The state may not sue through a commis¬ 
sion purported to be created by an invalid stat¬ 
ute.** 

Either with*® or without*^ statutory authoriza¬ 
tion, an officer may sue in his official name on a 
contract executed to him in that name; and it has 


in interest.—State of Ohio ex rel. 

SQutre V. Leek, 7 N.T.S.2d 761. 

•89. Okl.—Savoy Oil Co. v. Emery, 
277 P. 1029, 137 Okl. 67. 

69 C.J. p 324 note 14. 

-40U U.S.—^Percy Summer Club v. As- 
tle, aC.N.H., no F. 486. 

-Pa.—^Penn. R. Co. v. Sagamore Coal 
Co., 126 A. 386. 281 Pa. 233. 39 A 
L.R. 882, certiorari denied 45 S.Ct 
228. 267 U.S. 592, 69 L.Ed. 803. 

■41. Tex.—Lawson v. Baker, Civ,App., 
220 S.W. 260. 

Wash.—State v. Superior Court for 
Thurston County, 161 P. 108, 86 
Wash. 685. 

■42. Nev.—Blandlng v. City of Las 
Vegas. 280 P. 644, 52 Nev. 62, 68 
AL.R. 1273. 

69 C.J. p 324 note 17. 

43. N.T.—Ordway v. Leary, 225 N.T. 
S. 360. 130 Misc. 781, affirmed 227 
N.T.S. 863, 223 App.Div. 762. 

•44. Ind.—Ervin v. State, 48 N.E. 249, 
160 Ind. 332. 

69 Cjr. p 324 note 19. 

•43. Mo.—State v. Shelby, 76 Mo. 482. 


46. U.S.—State of Missouri v. Home¬ 
steaders Life Ass’n, C.C.AMO., 90 
F.2d 643, certiorari denied 58 S.Ct. 
87, 302 U.S. 717, 82 L.Ed. 663. 

Miss.—State v. Rogers, 39 So.2d 533, 
206 Miss. 643. 

47. U.S.—State of Missouri v. Home¬ 
steaders Life Ass’n, C.C.AMO., 90 
F.2d 643, certiorari denied 68 S.Ct. 
37, 302 U.S. 717, 82 L.Bd. 653. 

48. La.—State ex pel. Porterle v. 
Smith, 162 So. 413, 182 La. 662. 

Governor’s duty to Miforce laws 
Governor, in view of presumption 
of constitutionality of statutes and 
duty resting on him to see that laws 
are faithfully executed, was held 
proper party plaintiff to suit seeking 
to enjoin certain elected members of 
police Jury, who claimed statute au¬ 
thorizing governor to appoint as 
many additional members as there 
were members elected was invalid, 
from Interfering with lawful func¬ 
tioning of police Jury as constituted 
under new statute.—State ex rel. Por¬ 
terle V. Smith, suprsu 

49 . Neb.—Follmer v. State, 142 N.W. 
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908, 94 Neb. 217, Ann.Cas.l914D 
151. 

50. Fla.—Southern Drainage Dist. v. 
State, 112 So. 561, 93 Fla. 672. 

59 C.J. p 326 note 33. 

51. Ala.—Powers v. U. S. Fidelity 
& Guaranty Co., 182 So. 758, 236 
Ala. 389. 

52. Wash.—State v. Holmes, 234 P. 
275, 183 Wash. 543. 

59 C.J. p 326 note 84. 

53. Miss.—See Mississippi Live 
Stock Sanitary Board v. Williams, 
97 So. 623, 133 Miss. 98. 

59 ax p 326 note 36. 

54. Ga.—Sunshine Health Center v. 
State Department of Public Wel¬ 
fare, 1 S.E.2d 8, 187 Qa. 486. 

55. La.—State ex rel. Jones v. Dou- 
cet, 14 So.2d 622, 203 La. 748. 

56. Vt.—State Treasurer v- Cross, 
9 Vt 289, 31 Am.D. 626. 

69 C.J. p 326 note 36. 

57. Tenn.—Governor v. Allen, 8 
Humphr. 176—^Polk v. Plummer, 2 
Humphr. 600, 37 AmD. 666. 
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been held that, where suits on contracts are re¬ 
quired to be brought by parties thereto, a suit on a 
contract made by an officer in his name, for the 
state, must be brought by the officer and not the 
state.5* Corporate commissions or agencies may 
usually sue in their own iiames,^® and ordinarily 
it seems that, in the absence of express authority, 
state officers may sue in their own names only 
where they are clothed with a corporate or quasi¬ 
corporate character and the suit is with respect to 
a thing which belongs to them in that capacity.®® 

A suit in the name of a state may properly be 
on the relation of the officer authorized to institute 
the action®! or on the relation of one for whose 
beneht a contract has been made to the state as 
trustee but no relator need be named where the 
suit immediately concerns the state,®® or where 
there is a statute authorizing the suit without the 
participation of a relator;®^ and an action may be 
brought in the name of the state only when au¬ 
thorized by statute.®® Where a bond is made in 
favor of the state for the use of a municipality, 
suit is properly brought thereon in the name of the 
state.®® 


h. Defendant 

In all cases where the state Is so Interested In the 
subject matter of the suit that Its rights must neces¬ 
sarily be adversely affected by the judgment or decree, 
the state is a necessary party defendant. 

In all cases where a state is so interested in the 
subject matter of a suit that its rights must of 
necessity be directly and adversely affected by the 
judgment or decree, which it is sought to have 
rendered, the state is a necessary party defendant, 
and if it cannot be made a party because it has 
not consented to be sued, the suit must be dis- 
missed.®^ The objection that the state is not made 
a party when an indispensable party, being juris¬ 
dictional, may be interposed at any time,®® or may 
be raised by the court of its own motion.®® 

On the other hand, the state is not a necessary 
party to litigation which fails to affect its inter¬ 
ests,^® and, while a state is generally held a proper 
party defendant to an action to restrain a state 
official from doing an alleged illegal act on its be¬ 
half,7! it is not a necessary party to such an ac- 
tion.72 Although a state may be somewhat con¬ 
cerned in an action, it is not a necessary party if 
no relief is sought against it and its rights will in 
no way be affected and the fact that a state 


58. Mass.—Maine v. Gould, 11 Mete. 
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Tenn.—Galbraith v. State, 10 Lea 668. 
69. La.—Drummond v. Clinton, etc., 
R. Co., 7 Rob. 234. 

59 C.J. p 826 note 39. 

60. Minn.—Willis v. Standard Oil 
Co., 62 N.W. 652, 50 Minn. 290. 

59 C.J. p 326 note 40. 

61. Ariz.—State ex rel. Frohmlller v. 
Hendrix, 124 P.2d 768, 69 Ariz. 184. 

59 C.J. p 326 note 41. 

Proper praotioe 

The practice followed in some 
states in actions brou£rht by the state 
in its own behalf Is to name a rela¬ 
tor.—State of Oklahoma ex rel. Phil¬ 
lips V. American Book CO., GCJL 
Okl., 144 F.2d 585. 

On. relation, ot srovemor 
Statute authorizlngr suit in behalf 
of state by attorney general or dis¬ 
trict attorney In name of governor 
authorizes action in name of state on 
relation of governor.—State ex rel. 
Jones V. Doucet, 14 So.2d 622, 203 
La. 748. 

62. Ind.—Shook v. State, 6 Ind. 113. 
59 C.J. p 326 note 42. 

63. N.J.—^Attorney General v. Del¬ 
aware, etc., R Co., 27 N.J.Eq. 1, 
affirmed 27 N.J.Eq. 631. 

59 C.J. p 826 note 43. 

64t, N.T.—^People v. Ballard, 32 N.E. 

64. 184 N.T. 288. 17 L.R.A. 787. 

65. Mo.—State ex rel. and to Use of 


Northslde Church of God v. Church 
of God, App., 247 S.W.2d 642. 

68. Miss.—Ashford v. State, for Use 
of City of Jackson, 6 So.2d 922. 

67. Colo.—^Atchison, T. & S. P. Ry. 
Co. V. School Dist No. 2 of PTe- 
mont County, 66 P.2d 541, 100 Colo. 
148. 

HI.—Corpus Juris cited in Schwing v. 
Miles, 11 N.E.2d 944, 947, 867 Ill. 
486, 118 A.L.R. 1504. 

N.M.—^Burguete v. Del Curto, 168 P. 

2d 257, 49 N.M. 292. 

N.T.—^Niagara Falls Power Co. v. 
White, 55 N.E.2d 742, 292 N.T. 472 
—Speciale v. Sclascla, 82 N.T.S.2d 
665, 263 App.Div. 901. 

Tex.—Colquitt v. Gulf Production Co., 
Com.App., 52 S.W.2d 285—Cramer 
V. State, Civ.App., 248 S.W.2d 963— 
Walsh V. University of Texas, Civ. 
App., 169 S.W.2d 993, error re¬ 
fused—^Bryan v. Texas State Board 
of Education, Civ.App., 163 S.W.2d 
837, error refused. 

Wyo.—Corpus Juris cited in Alamo 
Drainage Dist. v. Board of County 
Commissioners, 148 P.2d 229, 232, 
60 Wyo. 177. 

59 C.J. p 325 note 22. 

68. S.C.—Columbia Water Power Co. 
V. Columbia Electric St. R., etc., 
Co., 20 S.E. 1002, 43 S.C. 154, affirm¬ 
ed 19 S.Ct 247, 172 U.S. 476, 48 L. 
Ed. 621. 

59 C.J. p 825 note 23. 

69. S.C.—^Lowry v. Thompson, 1 S.E. 
141, 25 S.C. 416. 
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7a U.S.—Sunday School Union of 
African M. E. Church v. Walden, 
aC.A.Tenn., 121 P.2d 719. 

N.C.—Moore v. Clark, 70 S.B.2d 182, 
236 N.C. 864. 

Tex.—Colquitt v. Gulf Production Co.^ 
Com.App., 62 S.W.2d 285. 

59 C.J. p 325 note 25. 

71. U.S.—St. Louis Southwestern 
Ry. Co. V. Tates, aCJLArk., 28 F. 
2d 283. 

Wis.—^Muscoda Bridge Co. v. Worden- 
Alien Co., 219 N.W. 428, 196 Wis. 
76. 

72. Ind.—Welch v. Fisk, 88 N.B. 403, 
139 Ind. 687. 

69 C.J. p 325 note 27. 

73. U.S.—Cooper v. Westchester 
County, D.C.N.T., 42 F.Supp. 1. 

Ariz.—^Trico Elec. Co-op. v. Ralston, 
196 P.2d 470, 67 Ariz. 358. 

U.S.—Spring v. Ohio Oil Co., GCA. 

Tex., 108 F.2d 560. 

59 O.J. p 825 note 28. 

The state or state comptroller is 
not a ^'necessary party" to mortgage 
foreclosure suit, although it is alleg¬ 
ed and admitted that complainant is 
In default in payment of Intangible 
tax on security sought to be enforced. 
—^Powell V. New Tork Life Ins. Co., 
194 So. 232, 141 Fla. 758. 

Title in trustees 

A suit against the trustees of the 
internal improvement fund to enjoin 
the sale of land, the fee-simple title 
to which had become vested pursuant 
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cannot be sued, because it has not consented, is a 
sufficient excuse for not making it a party where 
it is a proper party but does not have sufficient 
interest involved to make it an indispensable par- 
ty.*^^ Where members of a state board or com¬ 
mission are sued only as individuals, the fact that 
title to land involved is vested in the state will not 
necessarily make it an indispensable party 

State officers or members of state boards or com¬ 
missions authorized to defend suits arising out of 
the performance of their duties may be proper par¬ 
ties,^® but the state under such circumstances re¬ 
mains the real party in interest.^? Where the cause 
of action sued on has arisen out of the corporate 
transactions of a corporation having the capacity 
to sue and be sued, although controlled and support¬ 
ed by the state, the corporation, and not the state, is 
the necessary and proper party defendant.*^* Ir¬ 
respective of whether or not a state has consented 
to be sued so that it can be made a defendant, per¬ 
sons who are not shown to have any special interest 
or duty with respect to the subject matter cannot 
properly be made parties defendant as its agents.^^ 
Although nominally against the individuals com¬ 
posing a state commission, an action may be deemed 
one against the commission as a body where brought 
pursuant to a consent to sue the latter.^o In cer¬ 
tain cases, where the interests of the state are 
incidentally concerned, an agent of the state may 
be made a defendant.^! An officer charged with 


ministerial duties is not a proper party defend¬ 
ant to an equitable suit to adjust conflicting claims, 
in the absence of any authority to bring such a 
suit against him.82 

c. Joinder 

While the state may not be Joined as a party In Its 
sovereign capacity without its consent, in other respects 
the general rules governing Joinder of parties ordinarily 
control with respect to Joinder in actions by or against 
a state. 

Subject to qualifications peculiar to states, the 
rules governing joinder of parties generally control 
with respect to the joinder of parties in actions 
by or against states.83 a state may be made a 
party plaintiff with individuals in a suit in which 
the state is interested,^^ but it cannot, without its 
consent, be joined as a party defendant, since if it 
cannot be sued alone, it cannot be sued by the 
process of joining it as a defendant with other 
parties.85 In its purely proprietary capacity, how¬ 
ever, it has been held that the stajte may be joined 
irrespective of consent,®® and in a proper case the 
state may be made a party for purposes of dis¬ 
covery and the fact that the state does not 
voluntarily come in has been held not to obviate 
the necessity of joining it as a necessary party, 
so as to permit other parties to proceed without 
it®® Where the state has by statute waived im¬ 
munity and authorized a purchaser of materials 
from a commission to sue the state, if such com¬ 
mission is a necessary plaintiff to the action, on 


to statute In the state by virtue of 
certain tax certificates Issued to the 
state of Florida, until a commission 
had been paid on such certificates to 
a county tax collector, was not a 
“suit agrainst the state,” to which 
the state was required to be a party, 
where under the statutes title to the 
internal improvement, swamp, and 
overflowed lands was vested in the 
trustees with authority to sell them. 
—Cone V. Elin?, 196 So. 697, 143 Fla. 
323. 

74. IT.S.—Stewart v. Chesapeake, 
etc.. Canal Co., C.C.Md., 1 F. 361, 4 
Hughes 41—-Young v. Montgomery, 
etc., R. Co., C.C.Ala., 30 F.Cas.No. 
18,166, 2 Woods 606. 

m.—Owens V. Green, 81 N‘.E.2d 149, 
400 Ill. 380. 

Miss.—State Mineral Lease Commis¬ 
sion V. Lawrence, 167 So. 897, 171 
Miss. 442. 

75. Tex.—^Boyd v. Dillard, Clv.App., 
151 S.W.2d 847, error dismissed. 
Judgment correct. 

76. N.T.—^Niagara Falls Power Co. 
V. White, 66 N.E.2d 742. 292 N.T. 
472. 


77. N.Y.—Niagara Falls Power Co. 
V. White, supra. 

78. N.Y.—Watkins Boating Co. v. 
State, 175 N.Y.S. 310, 106 Misc. 
693. 

69 C.J. p 326 note 30. 

79. N.T.—Gkirr v. Bright, 1 Barb.ph. 
167. 

80. Utah.—^Hemenway & Moser Co. 
V. Funk, 106 P.2d 779, 100 Utah 
72. 

81. N.J.—Abruzzese v. Oestrich, 47 
A.2d 883, 138 N.J.Eq. 38. 

Proper or necessary party 

In action by executor against third 
person to determine ownership of 
a savings account, the supervisor of 
the inheritance tax division was a 
proper but not a necessary party.— 
Abruzzese v. Oestrich, supra. 

82. N.T.—^Nlcholoulias v. Regent 
Restaurant, 26 N.Y.S.2d 181, 176 
Misc. 626. 

83. HI.—O’Meara v. Chicago, M., St. 
P. & P. R. Co., 10 N.E.2d 378, 367 

m. 82. 

Ohio.—State ex rel. Schneider v. 
Schrimper Dairy Co., 4 Ohio Supp. 
161. 


Okl.—State v. Adams, 105 P.2d 416, 
187 Okl. 673—State ex rel. Okla¬ 
homa State Highway Commission 
V. Horn, 106 P.2d 234, 187 Okl. 606. 

8A Ga.—Central R. Ca v. Collins, 
40 Ga. 682. 

85. U.S.—U. S. V. Cattaraugus Coun¬ 
ty, D.C.N.T., 67 F.Supp. 294. 

Mass.—^Richards v. Treasurer and 
Receiver General, 67 N.E.2d 583, 
319 Mass. 672. 

Wash.—State v. Superior Court for 
Thurston County, 161 P. 108, 86 
Wash. 686. 

86. La.—^Begnaud v. Grubb & Haw¬ 
kins, 26 So.2d 606, 209 La. 826. 

liease 

In simple possessory action involv¬ 
ing property leased by the state min¬ 
eral board, acting in behalf of the 
state,- the state was properly called 
in warranty to protect the title to 
the property leased.—Begnaud v. 
Grubb & Hawkins, supra. 

87. N.H.—^Lefebvre v. Somersworth 
Shoe Co., 41 A.2d 924, 93 N.H. 364. 

88. N.M.—^Burguete v. Del Curto, 163 
P.2d 257, 49 N.M. 292. 
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its refusal to join as party plaintiff it may be made 
a defendant.^® 

Making a state officer a party does not make the 
state a party to the action, although its law may 
prompt his action, and it may stand behind him as 
the real party in interest.^0 The attorney general 
of a state may sue to enjoin the auditor and treas¬ 
urer from issuing and paying warrants on illegal 
exactions without joining the beneficiaries.^^ Where 
administrative officers of a state are also trustees 
of a certain fund, in a suit brought against them 
as such trustees it is improper to join them in 
their administrative capacities.®^ Where others are 
interested with the state in a suit brought against 
it, they ^ould be joined as defendants.®® 

d. Intervention and SnbstitutioiL 

The state may Intervene only when Interested In the 
subject matter of the suit, ft may not be substituted In 
an action without Its consent. 

While a state has no right to intervene in a 
controversy in‘which it has no interest,®^ it may 
intervene whenever it is interested in the subject 
matter, either as sovereign or representative of its 
people,®® and this is true, although the state con¬ 
stitution provides that the state shall never be made 
a defendant in any of its courts, for while such 
a provision prevents the state from being compelled 


to be a defendant, it leaves it free to appear vol¬ 
untarily and ask to be made a party to any ac¬ 
tion, either in the state or federal courts.®® When, 
through the proper authority, a state has intervened, 
and become a party, it thereby waives its immunity 
from suit and becomes subject to the jurisdiction of 
the court ;®7 but where, without becoming a party, 
or submitting its rights to the jurisdiction of the 
court, a state simply files a suggestion that it has 
certain rights involved, and asks that the court make 
a certain order, it is not bound by, and hence can¬ 
not complain of, any order which may be made.®® 
Where a state has voluntarily brought suit for the 
recovery of a certain fund, a private person claim¬ 
ing to be entitled to a portion of the fund may inter¬ 
vene and assert his rights with respect thereto.®® 
Time of intervention. Statutes authorizing a 
state to intervene in all cases in which it is inter¬ 
ested refer to pending suits, and do not authorize it 
to intervene at any time for the purpose of destroy¬ 
ing judicial determinations long since concluded.^ 
Mode of intervention. The same rules of plead¬ 
ing and procedure apply to the state and attorney 
general as are applied to other litigants, and the 
state cannot intervene and become a party to an 
action without written pleadings showing its inter¬ 
est in the subject matter and its right to intervene 
and have its interest adjudicated and protected.® 


89. Okl.—Anderson v. State, 231 P. 

2d 990, 204 Okl. 537. 

Waiver as to all parties 

Under statute waiving^ immunity 
of state from suit as to designated 
plaintiff on designated cause of ac¬ 
tion, immunity was waived as to all 
parties necessary to final and com¬ 
plete determination of ail questions 
arising out of action Involved; and 
where waiver statute authorized pur¬ 
chaser of bridge materials from coun¬ 
ty commissioners to sue for damages 
because of unauthorized appropria¬ 
tion of such materials by state, as¬ 
suming that board of commission¬ 
ers was necessary party plaintiff to 
action, fact that board was made 
party defendant on refusal to join as 
party plaintiff was not fatal to Jui\ls- 
diction of trial court as it would be 
assumed that legislature Intended to 
waive immunity as to all parties nec¬ 
essary to final determination of ques¬ 
tions arising in action.—Anderson v. 
State, supra. 

90. U.S.—Davis v. Gray, Tfex., 16 
Wall. 203, 220—Osborn v. U. S. 
Bank, Ohio, 9 Wheat. 738, 6 Li.E(L 
204. 

91. Ark.—^Leonard v. State, 50 S.W. 
2d 698, 185 Ark. 998. 

92. Fla.—Watson v. Caldwell, 27 So. 
2d 524, 158 Fla. L 


93- Ga.—State Highway Department 
V. Peavy, 48 S.E.2d 726, 204 Ga. 99. 

94. Kan.—Little v. Kansas Wheat 
Growers* Ass*n, 285 P. 620, 130 
Kan. 196. 

59 C.J. p 327 note 47. 

95. Pa.—^Pennsylvania R. Co. v. Sag¬ 
amore Coal Co., 126 A. 386, 281 Pa. 
233, 39 A.L 1 .R. 882, certiorari de¬ 
nied 45 S.Ct 228, 267 U.S. 592, 69 
L..Ed. 803. 

59 C.J. p 327 note 48. 

Amioru curiae 

Pa.—Green v. Milk Control Commis¬ 
sion of Pennsylvania, Com.PL, 48 
Dauph.Co. 414. 

Parens patriae 

In suits between different states 
concerning water, states have a right 
to intervene as parens patriae re¬ 
gardless of rights of individual and 
private appropriators or users of 
water; and the state as quasi-sover¬ 
eign and representative of Interests 
of the public has a standing in court 
to protect atmosphere, water, and 
forests within its territory irrespec¬ 
tive of assent or dissent of private 
owners of land immediately concern¬ 
ed in litigation.—^People of State of 
Cal. v. U. S., C.A,Cal., 180 P.2d 696, 
rehearing denied 181 F.2d 598, certio¬ 
rari denied U. S. v. People of State 
of Cal., 71 S.Ct 61, 840 U.S. 826, 95 
KEd. 607. 


Trespass to try title 
Where applicant for lease of cer¬ 
tain land on ground that it was va¬ 
cant unsurveyed school land prose¬ 
cuted a suit to have lands decreed 
to be vacant lands, state had right 
to intervene therein by filing a plea 
in nature of an action of trespass to 
try title, but the state's right was- 
not dependent on plaintllTs right to- 
prosecute his suit, as the state’s case 
in no way depended on the plalntiff's- 
rights.—^Franks v. Elrohn, Tea:.Civ. 
App., 164 S.W.2d 629, error refused. 

96. U.S.—St. Louis Southwestern 
Ry. Co. V. Tates, C.C.A.Ark., 28 F. 
2d 283. 

59 C.J. p 327 note 49. 

97. U.S.—Clark v. Barnard, Mass.,. 
2 S.Ct 878, 108 U.S. 436, 27 L.Ed. 
780. 

9a U.S.—South Carolina v. Wesley, 
S.C.. 15 S.Ct. 230, 155 U.S. 642, 
39 L.Ed. 254—Georgia v. Jesup, Ga,, 

1 S.Ct 368, 106 U.S. 458, 27 L.Ed.. 
216. 

99. Colo.—Colorado & S. Ry. Co. ▼. 

People, 128 P. 886, 63 Colo. 671. 

59 O.J. p 327 note 52. 

L Pa.—In re Mellon's Estate, 82 A. 
2d 749, 847 Pa. 520. 

2. Tex.—Sherman v. Cage, Clv.App.,. 
279 S.W. 608. 
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If the original petition, or other matter of record, 
shows on its face that the subject matter of the 
action is one in which the state is interested, its 
petition of intervention need make no special show¬ 
ing of the interest which it has involved but 
where the interest of the state is not disclosed by 
the record, its petition, to be sufficient to entitle it 
to intervene, must allege the existence of some facts 
which show that the state has an interest in the con¬ 
troversy.^ 

Order permitting attorney general to intervene 
will not be set aside because granted ex parte, 
where the state has a right to intervene, the parties 
have been fully heard, and the court would be 
obliged to reenter the order if it were stricken.® 

Substitution, The state may not be substituted 
in an action without its consent.® When an action 
against state officers is in reality one against the 
state, and the state has consented to be sued, it may 
he substituted as formal party defendant, by amend- 
■cd complaint, even after the statute of limitations 
has run.7 In a suit by a state officer in his official 
capacity, as authorized by statute, the state is the 
real party in interest, and should the officer go 
out of office while the suit is pending, his successor 
may become a party and proceed with the action.® 
Where, pursuant to statute, a state bank commis¬ 
sioner substitutes himself as a party in a suit by 
or against a state bank, such act does not change 
the suit to one by or against the state.® Where a 
state commission goes out of existence and has its 
property transferred to a successor pending an ac¬ 
tion against it, if the action may be maintained at 
all, it must be maintained against the commission’s 
successor.!® 


§ 226. Process and Appearance 

Tha court may not acquire Jurisdiction over the 
state by service of process on an unauthorized official. 
The state’s general appearance in an action waives 
lack of Jurisdiction based on defective service of process. 

If a Statute specifically designates that process, in 
an action against a state, shall be served on the 
governor or attorney general, the court can ac¬ 
quire no jurisdiction over the state by service of 
process on some other officer.!! Where proceedings 
are authorized against the state, but there is no ex¬ 
press provision as to the service of process, the 
state may properly be brought into court by service 
on the governor and attorney general,!® or, ap¬ 
parently, on either of such officers.!® On the other 
hand, it has been held that constitutional provisions 
to the effect that the state may be made a defendant 
in certain proceedings are not self-executing and 
require enabling legislation to provide for service 
of process,!^ and general process statutes have been 
held inapplicable to support service of process on a 
state.!® In a suit by a state officer in his official 
name, on behalf of the state, process may, it seems, 
be served on the officer who is the parly of record.!® 

Time for service by state, A general statute, re¬ 
quiring actions to be dismissed if summons is not 
served within a certain time after the action is 
commenced, is applicable to suits brought by the 
state as plaintiff, for such a statute is not a statute 
of limitations, but is merely a procedural statute 
which prescribes a condition with which all liti¬ 
gants, including the state itself, must comply.!^ 

Appearance, The question whether or not the 
state’s appearance amounts to a consent to be sued 
and waives the court’s lack of jurisdiction of the 
subject matter of the action is discussed supra § 


3. U.S.—^Percy Summer Club v. As- 
tle, C.C.N.H., 110 F. 486. 

4. Iowa.—^Payette v. Marshall Coun¬ 
ty, 163 N.W. 692, 180 Iowa 660. 

U.S.—Percy Summer Club v. As- 
tle, C.C.N.H., 110 F. 486. 

5. U.S.—^U. S. V. CattarausTus Coun¬ 
ty, D.C.N.Y., 67 F.Supp. 294. 

T. Cal.—California Securities Co. v. 
State, 295 P. 583, 111 Cal.App. 258. 

S. N.C.—^Lacy v. Webb, 41 S.F. 549, 
130 N.C. 546. 

57 C.J. p 327 note 57. 

9. Okl.—^In re Farmers State Bank 
of Garber, 91 P.2d 749, 185 Okl. 
336. 

10. N.T.—^Beldon v. Mortgragre Com¬ 
mission, 19 N.Y.S.2d 112, 173 Misc. 
731. 

11. N.D.—Company A, First Kegri- 
ment. National Guard Trainingr 


School V. State, 224 N.W. 661, 58 N. 
D. 66, 

69 C.J. p 327 note 60. 

12. Mich.—Corpus Otirls gooted in 
Edward Thompson Co. v. Ma 3 mard, 
256 N.W. 817, 818, 269 Mich. 97. 

Utah.—Slate v. District Court of 
Salt Lake County, 128 P.2d 471, 102 
Utah 290. 

59 C.J. p 328 note 61. 

13. Mich.—<k>xpas Otirls quoted In 
Edward Thompson Co. v. Maynard, 
266 N.W. 817, 818, 269 Midi. 97. 

59 C.J. p 328 note 62. 

14. W.Va.—State v. Bouchelle^ 192 
S.E. 169, 119 W.Va. 164. 

OarnlcaimeiLt or attadunent 
The constitutional provision that 
state migrht be made a defendant in 
gramlshment or attachment proceed¬ 
ings did not authorize serving of 
state with process through governor 
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or attorney general, and, therefore, 
required further legislation provid¬ 
ing for service of process thereunder 
before it could be put into operation. 
—State V. Bouchelle, supra. 

15. Neb.—Anstine v. State, 288 N.W. 
525, 137 Neb. 148. 

Objeotlou by special appearance 
The state’s special appearance in a 
compensation proceeding against it 
should be sustained, in view of the 
fact that there is no provision of 
statute for process against the state 
in a compensation case.—Callen v. 
Stete, 288 N.W. 647, 137 Neb. 192— 
Anstine v. State, 288 N.W. 526, 137 
Neb. 148. 

16. U.S.—Poydras de la Lande v. 
Louisiana, La., 17 How. 1, 15 L.Ed. 
93. 

17. Cal.—People v. Kingrs County 
Development Co., 191 P. 1004, 44 
CaLApp. 72. 
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214. If a state has consented to be sued, a failure 
to serve process, in an action against it, is imma¬ 
terial if the attorney general voluntarily appears 
and submits to the jurisdiction of the court and 
the filing of a demurrer by the attorney general is 
an appearance by the state.^® In the United States 
supreme court, if a state duly served with process 
fails to appear, the cause may be heard and decided 
ex parte.20 

The attorney general may properly appear to 
present a plea of venue for state officials sued as 
individuals.^! An unauthorized state official may 
not enter the state’s appearance in litigation.^^ 
Answering a complaint against a state department 
or agency brought under a statute then effective 
does not waive the applicability of a subsequent 
statute forbidding the action as brought.23 

§ 227. Pleading 

a. In general 

b. Bill or complaint 

c. Answer or demurrer 

a. In General 

The general rules ordinarily control with respect to 
pleadings In actions by or against a state. 


If not otherwise provided by statute, the general 
rules of pleading apply in actions to which a state 

is a party.24 

Corporate character and designation of state as 
party. The pleadings of a state need contain no 
allegations of its corporate character,25 but the 
state must in some way be properly designated as 
a party.26 A state is not sufficiently designated as 
plaintiff by a petition in the name of a certain in¬ 
dividual described as governor of the state but 
a constitutional provision requiring all process to 
run in the name of “The People of the State of 
. . . ” is sufficiently complied with by a complaint 
entitled “The State of . . . Plaintiff,” since 

“The State” means the whole people united in one 
body politic, and “The State,” and “The People of 
the State,” are equivalent expressions.^* 

b. BiU or Complaint 

The bill or complaint In an action by or against the 
state should allege facts essential to show a cause of 
action. 

The bill or complaint either in an action by^* or 
against** the state must allege the existence of all 
facts essential to show a cause of action in favor of 
plaintiff against defendant Plaintiff, in an action 


18. Cal.—California Securities Co. v. 
State. 295 P. 683. Ill Cal.App. 258. 

Pa.—^Lowry v. Commonwealth, 76 A. 
2d 363, 365 Pa. 474. 

19. U.S.—New Jersey v. New York, 
N. J. & N. Y., 6 Pet 323, 8 L..Ed. 
414. 

20. U.S.—^New Jersey ▼. New York, 
N. J. & N. Y.. 5 Pet 284, 8 L.,Ed. 
127. 

59 C.J. p 328 note 68. 

21. Ark.—^Baker v. Fraser, 193 S.W. 
2d 131, 209 Ark. 932. 

22. Ohio.—^Reed v. Timberman, 29 
N.E.2d 446, 65 Ohio App. 182. 

28. S.C.—Owens v. State Hig:hway 
Department, 163 S.E. 473, 165 S.C. 
180. 

24. Cal.—^People v. Ossrood, 285 P. 

753, 104 Cal.App. 133. 

Wls.—Baxter v. State, 10 Wis. 454. 
All rules of pleading 
Where the state files suit In the 
state court or is made a party de¬ 
fendant in such court the state is 
bound by all rules of pleadlnsrs estab¬ 
lished by the court 
Ohio.—^Division of Aid for the Aged 
In Dept of Welfare v. Wargo, 73 
N.E.2d 701. 

Pa.—Appeal of Clarendon v. P. W. 
Home Ass*n, 75 A.2d 171, 167 Pa. 
Super. 44—Commonwealth v. Davis, 
Com.Pl., 41 Lack.Jur. 72—Common¬ 
wealth V. Sllvlus, Com.Pl., 26 
!North.Co. 890. 


25. Minn.—Wisconsin v. Torlnus, 22 
Minn. 272. 

26. Ga.—Atkinson v. Cawley, 37 S.B. 
715, 112 Ga. 485. 

27. Ga.—Atkinson v. Cawley, supra. 

28. Colo.—^Brown v. State, 5 Colo. 
496, error dismissed 1 S.Ct 175, 106 
U.S. 96, 27 L.Ed. 132. 

29. Cal.—^People v. Osgood, 285 P. 
753, 104 Cal.App. 133. 

59 C.J. p 328 note 76. 

Complaint held srtffioient 

(1) Generally.—^People v. O'Brien, 
103 N.R 710, 209 N.Y. 366. 

(2) Allegations as to venue.—^Heard 
V. State, Tex,Clv.App., 149 S.W.2d 237. 
Fox^gn state 

A petition by a foreign state alleg¬ 
ing that law of that state authorized 
action by it shows capacity to sue 
I where it appears that such allegation 
conforms to law of such foreigm 
state.—State of Minn. v. Elarp, 84 N. 
E.2d 76, 84 Ohio App. 51. 

Statute as part of petition 
La—State ex rel. Jones v. Doucet, 
14 So.2d 622, 203 La 743. 

Tex.—Heard v. State, ClvJV.pp., 149 
S.W.2d 237. 

30. Ga—^Florida State Hospital for 
the Insane v. Durham, 21 S.E.2d 
216, 194 Ga 350. 

OkL—^Wright v. State, 137 P.2d 796, 
192 Okl. 493. 

59 C.J. p 328 note 77. 
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Complaint held sufficient 

(1) To state cause of action 
against state generally. 

Cal.—Lord v. Garland, 168 P.2d 5, 27 
Cal.2d 840. 

Mass.—Wlllar v. Connecticut, 9 N.B. 

2d 405, 297 Mass. 527. 

S.D.—^Brams v. State, 262 N.W. 89, 
63 S.D. 571. 

(2) To allege facts showing that 
court had jurisdiction of the subject 
of the action against the state.— 
Montgomery Ward & Co. v. People, 
108 N.Y.S.2d 432. 279 App.Div. 85, af¬ 
firmed 107 N.E.2d 609, 304 N.Y. 646. 

(3) To state a claim to an “estate 
or interest in real property” within 
statute whereby state consented to 
be sued, and a cause of action against 
the state was adequately described in 
the complaint.—^Niagara Falls Power 
Co. V. White, 55 N.E.2d 742, 292 N.Y. 
472. 

Complaint against state held 
oient 

(1) Generally. 

Okl.—Wright V. State, 137 P.2d 796, 
192 Okl. 493. 

Tex.—State v. Morgan, 170 S.W.2d 
652, 140 Tex. 620—Dickerson v. 
State. Civ.App., 169 S.W.2d 1006, 
reversed on other grounds State v. 
Dickerson, 174 S.W.2d 244, 141 

Tex. 476. 

(2) To allege a cause of action In 
tort, or in quasi contract.—^Rice Hope 
Plantation v. South Carolina Public 
Service Authority, 69 S.E.2d 182, 216 
S.C. 500. 
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against a state, must allege facts which show his 
claim to be one on which suit has been author¬ 
ized,and compliance with all conditions preced¬ 
ent and, if the suit is being brought in a 
sister state, facts that show a right to bring such 
suit must be pleaded.33 The complaint need not 
anticipate and avoid affirmative defenses;34 and 
surplusage may be rejected.35 Statutes requiring 
service of pleadings on the attorney general where 
the state is involved in an action are not retroac¬ 
tive. 3 6 Where members of a state board or com¬ 
mission are sued as individuals in a case where 
their only liability would be as state officials, the 
petition is open to exceptions.37 

Abstract of title to he attached to staters petition. 
When a state sues under a statute requiring an ab¬ 
stract of title to be attached to the petition in stat¬ 
utory actions to enjoin trespasses to real estate, 
plaintiff sufficiently complies with such requirement* 
by attaching a paper, described as an abstract, 
which states that title is in the state as sovereign, 
and that no grant has ever issued from the state.33 

Amendments. Although the complaint fails to 
allege compliance with a condition precedent, if it 
appears that the condition has actually been com¬ 


plied with, the court may permit plaintiff to 
amend.39 

Verification. Even though the circumstances are 
such that verification of a bill or complaint would 
otherwise be required, it is unnecessary where the 
statute excuses the state from the general rule re¬ 
specting verification.^® Where an affidavit is not 
required to be attached to a notice of motion in 
proceedings involving the state, but it is neverthe¬ 
less so attached, it may be used to supplement the 
notice.41 

c. Answer or Demurrer 

The general rules govern In respect of answers or de¬ 
murrers in suits involving states. 

The rules of pleading as to pleas or answers 
generally, ordinarily control as to such matters in 
suits involving a state.*3 Where a state in its an¬ 
swer mistakenly pleads an erroneous computation 
as to the amount due from it, it may be permitted 
to amend to correct the mistake.^ 3 

Demurrer. A state may demur to a complaint 
which fails to allege compliance with a condition 
prccedent,^^ or otherwise fails to state a cause of 


31. IdSLho. —^Davis v. State, 163 P. 
373, 30 Idaho 137. 

Miss.—Gulf Export Co. v. State, 73 
So. 281, 112 Miss. 452. 

Title to property 

In action to foreclose a mechanic’s 
lien on a dwellingr house and for a 
decree direcUngr that house he sold 
separate from realty and removed 
therefrom, wherein state was joined 
as a defendant, on ground that it 
claimed some interest in house and 
realty, court, in determining suffi¬ 
ciency of complaint as against state’s 
demurrer, was required to decide 
whether allegations pleaded with re¬ 
spect to the state were sufficient to 
come within statute permitting suit 
against the state in an action re¬ 
specting title to property.—Dunham 
Lumber Co. v. Gresz, 295 N.W. 500, 
70 N.D. 456. 

32. S.C.—^Ancrum v. State Highway 
Department, 161 S.E. 98, 162 S.C. 
504. 

Wyo.—^Utah Const. Co. v. State High¬ 
way Commission, 19 P.2d 951, 45 
Wyo. 403. 

59 O.J. p 328 note 79. 

Undertaking for costs 

In actions to determine adverse 
claims to realty, or to foreclose liens, 
a complaint alleging that state claim¬ 
ed an interest adverse to plaintiff, 
but falling to allege that plaintiff 
filed an undertaking to pay any costs 
that might be adjudged against him 
in favor of the state, is not vulner¬ 
able to state’s demurrer alleging that 


complaint did not state facts suffi¬ 
cient to constitute a cause of ac¬ 
tion.—^Brye v. Greenfield, 296 N.W. 
746, 70 N.D. 697—Dunham Lumber 
Co. V. Gresz, 296 N.W. 600, 70 N.D. 
466. 

33. G€L—^Florida State Hospital for 
the Insane v. Durham Iron Co., 21 
S.E.2d 216,^194 Ga. 350. 

69 C.J. p 328 note 80. 

34. U.S.—^Interstate Const. Co. v. 
Regents of the University of Idaho, 
D.CIdaho, 199 F. 609. 

36. Ind.—State v. Johnson, 52 Ind. 
197—Shook V. State, 6 Ind. 113. 

36. Ind.—State v. Roberts, 76 N.B. 
2d 832, 226 Ind. 106, reheard 78 
N.E.2d 440, 226 Ind. 106. 

37. Tex.—^Boyd v. Dillard, Clv.App., 
151 S.W.2d 847, error dismissed, 
judgment correct. 

Park board 

In suit to compel reopening of road 
which was closed as a condition of 
acceptance by the state of convey¬ 
ance of land on both sides of road for 
state park, wherein members of state 
park board were sued as individuals 
only, exceptions of such members to 
petition should have been sustained. 
—^Boyd V. Dillard, supra. 

33 , Ga.—State v. Paxson, 46 S.E. 

872, 119 Ga. 730. 

59 C.J. p 329 note 83. 

39. N.T.—People ex rel. Delehanty 
V. McIntyre, 166 N.T.S. 634, 179 
App.Div. 528. 


40. Ala.—Campbell v. States 6 So. 
2d 466, 242 Ala. 215. 

In equity 

Under codal provision relating to 
suits by state, the state, which 
brought injunction suit to restrain 
defendant ffom engaging in busi¬ 
ness of selling tangible personalty 
at retail until payment of assessment 
made against him under the Sales 
Tax Act and sought preliminary in¬ 
junction, was not required to comply 
with equity rule requiring verifica¬ 
tion of bill seeking preliminary relief, 
being exempt from such requirement 
under Code 1940. tit. 7, 5 72.—Camp¬ 
bell V. State, supra. 

41. W.Va.—State ex rel. Trent v. 
Prttt, 59 S.B.2d 890, 134 W.Va. 616. 

42. N.D.—Johnson v. Brunner, 1 N. 
W.2d 871, 71 N.D. 446. 

AU defensive matters 
Where state voluntarily files suit, 
defense is entitled to plead and prove 
all matters properly defensive under 
answer or cross complaint.—^Ander¬ 
son, Clai^on & Co. v. State ex rel. 
Allred, 62 S.W.2d 107, 122 Tex. 630. 

Answer held sufficient in action 
against state to foreclose a mort¬ 
gage.—Johnson v. Brunner, 1 N.W.2d 
871, 71 N.D. 446. 

43. Wash.—^Maryland Casualty Co. 
V. Philbrick & Nicholson, 266 P. 
142, 147 Wash. 277. 

44. Wis.—Chicago, etc., Ry. Co. v. 
State, 10 N.W. 660, 53 Wis. 609. 
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action against it.^5 Likewise, the complaint of a 
state may be attacked by demurrer if it fails to 
state a cause of action but the question of wheth¬ 
er a state has improperly commenced its suit by 
way of attachment cannot be raised by demurrer 
where the declaration states a substantial cause of 
action and a demurrer will not lie on the ground 
that the state is without legal capacity to sue unless 
sudi want of capacity appears affinnatively from 
the complaint^* 

§ 228. Evidence 

The general rules of evidence control In actions by 
or against a state, subject to any special qualifications 
that may be introduced by statute. 

The rules of evidence apply to the state, its 
agencies and subdivisions, the same as to any other 
litigant^^ In an action by®® or against®! a state, 
plaintiff has the burden of proving, by a preponder-, 
ance of the evidence, all facts essential to his cause 
of action; and in an action against a state the bur¬ 
den rests on complainant to prove the state’s con¬ 


sent to be sued.®^ On the other hand, one seeking 
to defend on the ground of sovereign immunity 
must show his authority.®® In a suit by one state 
against another, to enjoin an injurious course of 
conduct, the burden on complainant state, of sus¬ 
taining the allegations of its complaint, is much 
greater than that imposed on a complainant in an, 
ordinary suit between private parties.®^ 

The general rules as to presumptions in civil ac¬ 
tions apply in actions to which a state is a party.®®- 

Except as may be otherwise provided by stat¬ 
ute,®® the general rules control admissibility of evi¬ 
dence in actions by or against states,®^ and also- 
govern questions arising as to the weight and suffi¬ 
ciency of the evidence in such suits.®® 

§ 229. Trial 

Tha general rules of trial law or«fInarIly govern the* 
trial of actions by or against a statSb 

In accordance with the general rules as to the 
trial of dvil actions which ordinarily control in the 


45. my.—Commonwealth v. Madison, 
108 S.W.2d 519. 269 Ely. 671. 

69 C.J. p 329 note 86. 
imooiurtltittlonal waiver of imtnnnlty 
In action against state for injuries 
sustained by individual as result of 
alleged negligence of state employee 
where petition disclosed on its face 
that cause of action was based whol¬ 
ly on unconstitutional senate joint 
resolution waiving immunity, demur¬ 
rer was properly sustained.—-Wright 
V. State, 187 F.2d 796, 192 Okl. 493. 

46. Cal.—^People v. Osgood, 286 F. 
768, 104 Calwdipp. 133. 

47. Ala.—Van Dyke v. State, 24 Ala. 
81. 

48. MlnzL—-Wisconsin v. Torlnus, 22 
Minn. 272. 

69 C.J. p 329 note 88. 

49. Ill.—Trustees of Schools of TP. 
No. 8 V. Lilly, 26 N.SL2d 489, 878 
UlL 481. 

Fa.—^In re Frey’s Dstate, 21 A.2d 23, 
842 Fa. 351—^In re Ash’s Estate, 51 
A. 1030, 202 Fa. 422, 90 Am.S.R. 
658—Appeal of Clarendon V. P. W. 
Home Ass'n, 76 A.2d 171, 167 Fa. 
Super. 44—Commonwealth v. Prey's 
Estate, 53 York Leg.Rec. 206. 

Tex.—State v. Pranco-American Se¬ 
curities, CIvAlPP., 172 S.W.2d 731, 
error refused. , 

Evidence in suits brought In court of 
claims see supra S 208. 

50. S.C.—state v. Evans, 11 S.E. 697, 
38 S.C. 184—State v. Findmey, 22 
S.O. 484. 

69 CJ. p 329 note 91. 

61. Neb.—-Peterson, Shirley & Gun¬ 
ther V. State, 232 N.W. 94, 130 Neb. 
281, 70 A.L.R. 1205. 

69 CJ. p 829 note 92. 


52. U.S.—^Berryessa Cattle Co. v. 
Sunset Pacific Oil Co., C.C.A.Cal., 
87 P.2d 972. 

Ajrtz.—Grande v. Casson, 72 F.2d 
676, 50 Ariz. 897. 

53. N.C.—Vinson v. O'Berry, 188 S. 
E. 423, 209 N.C 287. 

Fnblio officers 

When public officers whose duty it 
is to supervise a state agency at¬ 
tempt to enforce an invalid ordinance 
or regulation, or invade or threaten 
to invade rights of a citizen in disre¬ 
gard of law, they are not relieved 
from responsibility by Immunity of 
state from suit, even though they act 
or assume to act under authority and 
pursuant to directions of state, and, 
if they seek to defend on ground of 
sovereign Immunity, they must show 
their authority.—Schloss v. State 
Highway & Public Works Commis¬ 
sion, 68 S.E.2d 617, 280 N.C 489. 

54. U.S.—State of North Dakota v. 
State of Minnesota, 44 S.Ct. 138, 
263 U.S. 365, 68 L.Ed. 842. 

55. HI.—^Trustees of Schools of Tp., 
No. 8 V. Lilly, 26 N.B.2d 489, 873 
HL 431. 

69 C.J. p 829 note 96. 

PresumptioiL of pigment from lapse 
of time is a rule of evidence just as 
applicable against the state as 
against any other litigant.—In re 
Ash’s Estate, 51 A. 1030, 202 Fa. 422, 
90 Am.S.R. 658—Commonwealth v. 
prey’s Estate, Fa.Orph., 63 York Leg. 
Rec. 206. 

Violation of law 

The presumption obtains that state, 
or a department thereof, will not and 
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does not violate its construction and 
laws, but that a violation, if it oc¬ 
curs, is by a state officer or head of a. 
department—Owens v. Green, 81 N.E, 
2d 149, 400 m. 880. 

56. Cal.—^Bickerdlke v. State, 78 P* 
270, 144 Cal. 681. 

69 C.J. p 880 note 99. 

57. Ky ,—Commonwealth v. Madison, 
108 S.W.2d 519, 269 Ey. 671. 

59 C.J. p 829 note 96. 

58. Neb.—State v. Bass, 269 N.W. 
68, 131 Neb. 692. 

69 C.J. p 329 note 97. 

Evidence held sufficient 
La.—^Roy v. Louisiana State Dept, 
of Agriculture & Immigration, 44 
So.2d 822, 216 La. 699. 

69 CJ. p 829 note 97 [a]. 

Evidence held insufficient 

(1) Generally. 

Neb.—State v. Bass, 269 N.W. 68. 131 
Neb. 692. 

Tex.—Gallaway v. Sheppard, Civ. 
App., 89 S.W.2d 417, error dis¬ 
missed, followed in Gallaway v. 
Terrell, 89 S.W.2d 420. 

69 C.J. p 829 note 97 [b]. 

(2) To establish that claims as¬ 
serted by liquor control board against 
seller of liquor accrued prior to no¬ 
tice of assignment of purchase orders 
or were based on facts existing prior 
to such notice, so as to warrant al¬ 
lowance of set-off on account of such 
claims against assignee’s claim for 
money due on assigned purchase or¬ 
ders.—^Northwestern Nat. Bank v. 
Commonwealth, 27 A.2d 20» 845 Fa. 
192. 
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trial of actions by or against the state,59 on conflict¬ 
ing evidence questions of fact,®® such as negli¬ 
gence®^ and contributory negligence,®^ in tort ac¬ 
tions against a state, are ordinarily questions of 
fact for the jury under proper instructions.®® If 
the state’s counsel fails to take care of the state’s 
interests in litigation, and this becomes apparent to 
the court, the court should take such steps as may 
be requisite to protect the public interest®^ 
Dismissal and nonsuit; direction of verdict If a 
complaint against a state fails to show a claim for 
which suit is authorized, the court may dismiss the 
action for want of jurisdiction.®® Where the evi¬ 
dence of a plaintiif state shows that it has no right 
of action, a motion for nonsuit, made at the end of 
its testimony, may be properly granted,®® and, where 
the evidence fails to support the state’s right of 
recovery, the court may properly instruct a verdict 
against it®^ Where the evidence could justify a 
judgment against the state, it is improper to give 
a peremptory instruction in the state’s favor.®® 

§ 230. New Trial 

A state seeking new trial on the ground of newly dls- 


§§ 229-231 

covered evidence Is subject to the same rules as any 
other litigant. 

A state, when appealing to the discretionary pow¬ 
er of the trial court for a new trial on the grounds 
of newly discovered evidence, is held to the same 
rules as private litigants and must present a proper 
excuse for not having discovered such evidence be¬ 
fore the former trial.®® 

§ 231. Judgment 

a. In general 

b. Vacation and revival 

a. In General 

A judgment In favor of the state as the real party 
In interest should run to the state rather than to Its 
officer or agency. Subject to constitutional restrictions, 
the legislature has plenary power in consenting to suit 
against the state to provide for the effect to be given 
a Judgment which may be rendered. 

Except as it may be restricted by constitutional 
provisions, the legislature has unlimited power, in 
granting authority to sue the state, to provide for 
die effect to be given a judgment rendered in any 


STATES 


69. Pa.—^In re Frey's Estate, 21 A. 
2d 23, 842 Pa. 351—^Appeal of 
Clarendon V. F. W. Home Ass’n, 
76 A.2d 171, 167 Pa.Super. 44. 

Tex.—State v. Dickey, Civ.App., 168 
S.W.2d 844, error refused. 

Wls.—Posenbluth v. State, 269 N.W. 

292, 222 Wls. 623. 

Buies of procedure 
Where the commonwealth or its 
agencies appear In court they are 
bound by all rules of procedure which 
apply to private litigants.—^Appeal of 
Clarendon V. F. W. Home Ass’n, 76 
A.2d 171, 167 Pa.Super. 44. 

Weight of verdict 

Statute, providiing for trial by Jury 
as in other cases in actions against 
state after legislature has refused to 
allow claim, implies that Jury's find¬ 
ings are to be given same consider¬ 
ation and weight as verdicts of Juries 
returned in cases brought in circuit 
courts.—^Rosenbluth v. State, 269 N. 
W. 292, 222 Wis. 623. 

Beference to auditor 

(1) Under a statute relative to 
prosecution of claims against the 
state and providing for the appoint¬ 
ment of an auditor the inquiry into 
a claim at law against common¬ 
wealth for breach of a warranty was 
peculiarly within the province of an 
auditor.—^Arthur A. Johnson Corp. v. 
Commonwealth, 28 N.E.2d 465, 806 
Mass. 347. 

(2) Assent of the commonwealth 
to reference to an auditor without 
assenting to finality of facts to be 
found by him, or failure of common¬ 
wealth to object to such a reference. 


is not equivalent to a surrender of 
claim for a Jury trial, if such a trial 
were possible, under the statute, or 
of commonwealth's right to a trial by 
the court in accordance with its rele¬ 
vant rules; and, where the common¬ 
wealth did not consent that findings 
of auditor be finaJ, commonwealth 
was entitled to file reservation of 
right to Introduce before the court 
same evidence presented before the 
auditor, and further evidence on 
specified Issues.—Arthur A Johnson 
Corp. V. Commonwealth, supra. 

(3) The statute providing for ap¬ 
pointment of an auditor does not 
manifest the legislative intent that 
he should be clothed with any powers 
different from or greater than those 
of an auditor appointed under pro¬ 
visions of the statute authorizing ap¬ 
pointment of auditors; and has been 
held not to make final findings of 
auditor on a claim at law against 
commonwealth.—^Arthur A Johnson 
Corp. V. Commonwealth, supra. 

60. Ky.—Commonwealth v. Hoover's 

Adm'r, 118 S.W.2d 741, 274 Ky. 472. 

OffLolal capacity 

In action against state for death 
of boy shot by game warden while 
being arrested, whether boy was un¬ 
lawfully killed by warden in his ofll- 
clal capacity or accidentally killed 
while warden was acting in neces¬ 
sary self-defense was for Jury under 
confilcting testimony.—C o m m o n - 
wealth V. Hoover’s Adm'r, supra. 

61. Me.—^Austin W. Jones Co. v. 

State, 119 A 577, 122 Me. 214. 
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62. S.C.—Sandel v. State, 119 S.E. 
776, 126 S.C. 1, rehearing denied. 
122 S.E. 571, 128 S.C. 178, appeal 
dismissed 44 S.Ct 6, 263 U.S. 672, 
68 Li.Ed. 600, error dismissed 46^ 
S.Ct. 100, 269 U.S. 532, 70 L.Ed. 
897. 

Tex.—State v. Dickey, CivApp., 156 
S.'W’.2d 844, error refused. 

63. Instmotloiis held exzoneons or 
properly reftLsed 

Ky.—Commonwealth v. Hoover's- 
Adm'r, 118 S.W.2d 741, 274 Ky. 472- 
—Commonwealth v. Madison, 108 
S.W.2d 519, 269 Ky. 571. 

64. Miss.—State v. Woodruff, 160 So. 
760, 170 Miss. 744. 

65. Miss.—Gulf Export Co. v. State,. 
73 So. 281, 112 Miss. 452. 

66. S.C.—State v. Evans, 11 S.B. 697, 
S3 S.C. 184. 

67. Tex.—State v. Humble Oil & Re¬ 
fining Co.. Civ.App., 187 S.W.2d 93, 
petition denied 194 S.W.2d 811. 

Trespass to try title 
Where valid patent which divested 
title out of state had never been, 
canceled, in suit in trespass to try 
title court properly^ instructed ver¬ 
dict against state and parties claim¬ 
ing under state.—State v. Humble- 
Oil & Refining Co., supra. 

68. Ky.—^Daniers Adm'r v. Hoofnel, 
156 S.W.2d 469, 287 Ky. 834. 

69. N.T.—^People v. Prime, 203 N.T.- 
S. 538, 208 App.Div. 445. 

Tex.—State v. Zanco, 44 S.W. 527, IS 
Tex.Civ.App. 127. 
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such suit.7® Where the state is the real party in 
interest, a judgment in its favor should be so 
rendered, rather than in favor of officers who are 
nominal parties and have appeared on the state's 
behalf.7i A money judgment against a state should 
contain no order or direction with respect to its 
payment where the manner and time of payment 
have been reserved for the legislative discretion 
but the judgment may properly contain a direction 
which is in compliance with statutory provisions,^3 
and it seems that, in an equitable action by a state, 
the court may render a decree making relief condi¬ 
tional on the payment of a certain sum by the 
state.’^4 Where a judgment is entered against the 
state, it should be an unreserved and solemn recom¬ 
mendation by the court that the liability is free from 
serious doubt, and that there are no valid defenses 
in law or equity which the court has failed to dis¬ 
cern and to apply.75 In the case of misappropria¬ 
tion of public funds, the state may have judgment 
for sums due it, but not for sums due its political 
subdivisions.^® The court has no jurisdiction to 
make or enforce a decree as to the state where it 
is not a party to the suit.^^ 


Amount and interest. It has been held that a 
judgment against a state can make no award for 
losses or damages the recovery of which has not 
been authorized by the consenting statute ;78 but 
other authority is to the effect that as respects 
damages, when a state voluntarily becomes a party 
to litigation, it remains such to the full extent re¬ 
quired for its complete determination.^^ Under 
statute interest is recoverable on a judgment against 
the state from and after the date of the judgment®® 
at the legal rate,®i until paid.®2 In an action on a 
contract of employment, where no definite sum is 
provided for compensation, and the action is on a 
quantum meruit, interest is allowable only from the 
date of the judgment®® 

b. Vacation and Bevival 

A Judgment against the state may be vacated where 
It has not consented to be sued. Where, however, the 
state has consented, rendition of a judgment does not 
exhaust the original consent but there may be a sub¬ 
sequent suit to revive the original judgment. 

Where a state has not consented to be sued, a 
judgment against it, although with the consent or 


7a La.—^Mallard v. State, Apj>., 194 
So. 447. 

Binding: effect of judgment against 
state agency, officer, or political 
subdivision see Judgments § 796 a. 

71. Tex.—^Producers* Oil Oo. v. Ste¬ 
phens, 99 S,W. 157, 44 Tex.Clv.App. 
327. 

72. Utah.—Wilkinson v. State, 134 
P. 626, 42 Utah 483. 

59 C.J. p 330 note 9. 

Alternative judgment 

Where plaintiff elected to sue de¬ 
fendant state officers In their official 
capacities only, to recover possession 
of meat seized by defendants, plain¬ 
tiff was limited in his recovery to 
judgment for possession of the meat, 
and the alternative judgment for val¬ 
ue thereof and for damages for de¬ 
tention could not be upheld.—^Boland 
V. Cecil. 150 P.2d 819, 65 Cal.App.2d 
Supp. 832. 

73. Ark.—^Arkansas State Highway 
Commission v. Partain, 103 S.W.2d 
53, 193 Ark. 803. 

La.—^Hixson Funeral Home v. State, 
App., 33 So.2d 754. 

CompUanoe shown 
In action under legislative act 
against state for damage resulting 
to automobile ambulance when gate 
on drawbridge was lowered as ambu¬ 
lance was about to cross bridge, judg¬ 
ment, in language of act, providing 
that amount awarded should be paid 
by the department of highways out 
of its general highway maintenance 
fund or other funds which might 
be lawfully applied to the payment 


of the judgment was proper, in ab¬ 
sence of any direct attack on con¬ 
stitutionality of the act.—Hixson 
Funeral Home v. State, supra. 

74. Ark.—State v. Guthrie, 166 S.W. 
2d 210, 203 Ark. 60. 

Wis.—State v. Guaranteed Inv. Oo., 
164 N.W. 848, 166 Wis. 111. 
General prixLdples of equity 
In suit to enforce a public right, 
the sovereign must receive relief 
in accordance with general princi¬ 
ples of equity and not in violation of 
their terms.—State v. Guthrie, 166 
S.W.2d 210, 203 Ark. 60. 

Gross complaint 

In action against state to quiet ti¬ 
tle to a decreed water right, attor¬ 
ney general had right and authority 
to die a cross complaint and there¬ 
after the court had jurisdiction over 
the state for purposes of granting or 
denying the relief prayed for by the 
state in its cross complaint, regard¬ 
less of whether plaintiff could sue the 
state without state’s consent.—^How¬ 
ard V. Cook. 83 P.2d 208, 59 Idaho 
391. 

75. Miss.—State v. Woodruff, 160 
So. 760, 170 Miss. 744. 

Enforcement of judgment as depend¬ 
ent on legislature see infra § 232. 

7a La.—State ex rel. Jones v. Dou- 
cet, 14 So.2d 622, 203 La. 743. 

77. Ohio.—^Reed v. Timberman, 29 N. 
E.2d 446, 65 Ohio App. 182. 

7a Ky.—Commonwealth v. Jackson, 

5 Bush 680. 

59 aj. p 330 note 11. 
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Consent of counsel 
The state cannot be bound abso¬ 
lutely by consent of its counsel as 
to the monetary judgment to be en¬ 
tered against the state.—State v. 
Woodruff, 160 So. 760, 170 Miss. 744. 
79. Colo.—State v. La Plata River 
& Cherry Creek Ditch Co., 73 P.2d 
997, 101 Colo. 368. 

Sa La.—^ECixson Funeral Home v. 

State, App., 33 So.2d 754. 

Okl.—State ex rel. Com’rs of Land 
Office of Said State v. Warden, 242 
P.2d 129. 

Tex.—State v. Hale, 146 S.W.2d 731, 
136 Tex. 29—^Franklin Bros. v. 
Standard Mfg. Co., Civ.App., 78 & 
W.2d 294, error dismissed State v. 
Standard Mfg. Co., 112 S.W.2d 1036, 
131 Tex. 63. 

Interest on claims see supra $ 196. 
Farticnlar statute construed 
N.T.—^People ex rel. Hutchinson v. 
Sohmer, 143 N.T.S. 1086, 168 App. 
Div. 642. 

59 C.J. p 298 note 92 [a]. 

81. N.T.—^Vandewater v. State, 46 
N.T.S.2d 36, 267 App.Div. 848, ap¬ 
peal denied 47 N.T.S.2d 604, 267 
App.Div. 922. 

Okl.—State v. Warden, 242 P.2d 129. 
Tex.—Franklin Bros. v. Standard 
Mfg. Co., Civ.App., 78 S.W.2d 294, 
error dismissed State v. Standard 
Mfg. Co., 112 S.W.2d 1036. 181 Tex. 
63. 

82. Okl.—State ex rel. Com’rs of 
Land Office of Said State v. War^ 
den, 242 P.2d 129. 

83. Cai.—Curtin v. State, 214 P. 1030, 
61 Cal.App. 377. 
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after the voluntary appearance of the attorney gen¬ 
eral, is a nullity and may be vacated or set aside.*^ 
By commencing an action on relation of state com¬ 
missioners to foreclose a realty mortgage, and ob¬ 
taining a judgment therein, the state subjects it¬ 
self to the procedure established by law for vacat¬ 
ing judgments.85 

Revival. An original authority to sue the state 
is not exhausted by the rendition of a judgment, but 
includes, or authorizes, a subsequent suit to revive 
the original judgment.86 

§ 232. - Execution and Enforcement 

A state is entitled to the same remedies for en¬ 
forcement of a Judgment in its favor as are available 
to other judgment creditors, and may In some cases be 
accorded broader remedies. Ordinarily, a judgment 
against the state is not open to enforcement by the 
usual remedies, such as execution, but is dependent for 
payment on action by the legislaturew 

A state which has obtained a judgment in its 
favor is entitled to the same remedies for enforce¬ 
ment as any other judgment creditor,87 Under 
statutes requiring foreclosure creditors within a 
specified time to take steps formally to enter a 
deficiency judgment but excepting the state in 
respect of a judgment on its behalf for debts, obliga¬ 
tions, or taxes due, the state may obtain execution 
to recover a deficiency without obtaining a judg- 
ment.®8 The state has the right to bid for property 
sold under execution wherein the state is itself the 
judgment creditor.^S 

Judgments against a state, in cases where it has 
consented to be sued, generally operate merely to 
liquidate and establish plaintiffs claim; in the ab¬ 
sence of express provision otherwise, they cannot be 
enforced by ordinary processes of law; and it is 
for the legislature to provide for their payment in 


' such manner as it sees fit.®® Where, however, the 
United States supreme court has rendered judgment 
in favor of one state against another, such judg¬ 
ment may be enforced by appropriate remedies, 
even though their exertion may operate on the 
governmental powers of the state but apparently 
this tribunal will issue no execution or other en¬ 
forcement process until the debtor state, through the 
proper body or agency, has had an ample opportun¬ 
ity to abide by the judgment®^ 

In some states it seems that the proper procedure, 
where a judgment has been rendered in favor of 
plaintiff against a state, is for the clerk to transmit 
the proceedings and judgment to the governor to be 
communicated by him to the legislature;®® but, 
where it is expressly provided that the clerk shall 
furnish the state auditor with a certified transcript 
of the judgment, that the auditor shall audit the 
same, and that it shall be paid out of the treasury, 
j mandamus will lie against the auditor to compel 
him to issue a warrant for payment of the judg¬ 
ment,®^ unless the law directing payment to be made 
is unconstitutional.®^ 

Land owned by the state and used for a public 
purpose is exempt from execution irrespective of 
the existence of a statute expressly exempting state 
property.®® Statutes expressly exempting the prop¬ 
erty of counties, cities, and towns from execution, 
but silent as to that of states, should not be con¬ 
strued as meaning that state property is subject to 
execution.®'^ Where it is shown that property 
is held by the state or a state agency rather than 
by a municipality, the rule making municipal prop¬ 
erty held for proprietary purposes subject to execu¬ 
tion becomes inapplicable,®® since the capacity in 
which state property is held does not alter the fact 


84. Neb.—^McShane v. Murray, 184 
N.W. 147, 106 Neb. 612—State v. 
Lancaster County Bank, 8 Neb. 218. 

85. Okl.—State ex rel. Com'rs of 
Land Office v. Warden, 168 P.2d 
1010, 197 Okl. 97. 

86. La.—Carter v. State, 22 So. 400, 
49 La.Ann. 1487. 

59 C.J. p 331 note 19. 

87. W.Va.—State v. Bowen, 18 S.E]. 
376, 38 W.Va. 91. 

59 C.J. p 331 note 20. 

88. Okl.—^Penimore v. State ex rel. 
Com’rs of Land Office, 194 P.2d 
862, 200 Okl. 400. 

89. Ala.—^McDowell v. State, 8 So. 
2d 669, 243 Ala. 87. 

90. Mich.—^Missouri Tie & Lumber 
Co. v. Sullivan, 266 N.W. 779, 279 
Mich. 26. 

S.C.—^Brooks v. One Motor Bus Car¬ 


rying 1937-88 South Carolina Li¬ 
cense V 1867, Motor No. 46690, 
Serial No. 40476, 8 S.E.2d 42, 190 
S.C. 379. 

59 C.J. p 331 note 21. 

Appropiiatioa. 

Money judgment or decree against 
state, although entered by its high¬ 
est court, is unenforceable except by 
legislative appropriation.—State v. 
Woodruff, 160 So. 760, 170 Miss. 744. 
Under statute conferring Jurisdiction 
Where the statute conferring ju¬ 
risdiction on superior court of claims 
against commonwealth does not rec¬ 
ognize the right to any writ, no ex¬ 
ecution lies against the common¬ 
wealth, although the superior court 
has jurisdiction of claims against it. 
—G-eorge A. Puller Co. v. Common¬ 
wealth, 21 N.E.2d 529, 803 Mass. 216. 

91. U.S.—Commonwesdth of Virginia 
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V. State of West Virginia, 38 S. 
Ct 400, 246 U.S. 566, 62 L.Ed. 883. 
59 C.J’. p 331 note 22. 

92. U.S.—Commonwealth of Virginia 
V. State of West Virginia, 36 S.Ct. 
719, 241 U.S. 531, 60 L.Ed. 1147. 

93. N.C.—Clements v. State, 77 N.a 
142. 

94. Wash.—State v. Clausen, 162 P. 
1, 94 Wash. 166. 

95. Cal.—Westinghouse Electric & 
Mfg. Co. V. Chambers, 145 P. 1025, 
169 Cal. 131. 

96. Cal.—^B1 Camino Irr. Diet. v. El 
Camino Land Corp., 85 P.2d 123, 
12 Cal.2d 378. 

97. U.S.—Ackroyd v. Winston Bros. 
Co., C.C.A.Mont., 113 P.2d 667. 

98. Cal.—^E1 Camino Irr. Dist. v. El 
Camino Land Corp., 85 P.2d 123, 
12 Cal.2d 378. 
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that it may not be levied on and sold except as 
permitted by the legislature.^® 

Ancillary action. Where a valid and binding 
-decree in equity has been rendered against the 
state, plaintiff, in order to make the decree effective 
and obtain the relief to which he is entitled, may 
maintain an ancillary action against a state officer 
to compel him to do things necessary for the com¬ 
plete enforcement of the decree.^ 

Dormancy statutes, under which a judgment be¬ 
comes incapable of execution by ordinary process 
after lapse of a specified time, have been held not 
to run against the state as a judgment creditor,® 
unless the state is expressly included.® It has been 
held, however, that such statutes are procedural, 
and that judgments in favor of the state become 
dormant if execution is not sued out as provided 
therein;^ but obligations owing to the state in its 
sovereign capacity are extinguished only by pay¬ 
ment, so that a judgment representing such in¬ 
debtedness is not extinguished by failure to comply 
with statutes relative to dormancy and revivor of 
dormant judgments,® and, where the judgment in 
favor of the state has become dormant, the state 
may prosecute an action for a new judgment based i 
on the dormant judgment® Thus, iht state on the 
relation of state commissioners may maintain an 
■independent action to recover a judgment for a 
deficiency due on a prior final money judgment that 
has become dormant^ 

§ 233. Appeal and Error 

A state, by Instituting suit as plalntlir, becomes 
subject to ail appropriate process to correct errors In 
Judgments or decrees in Its favor, and it may, like an in¬ 
dividual, seek reversal of adverse Judgments in civil 
actions to which it Is a party. 

A state, by instituting suit as plaintiff, becomes 
subject to all appropriate process to correct errors 


in judgments or decrees in its favor, and it cannot 
be contended that proceedings by bill of review or 
writ of error, to correct an error in a judgment in 
favor of the state, are prohibited as suits against 
the state.® Moreover, a general statute, providing 
that writs of error shall be granted on final judg¬ 
ment, order, or decree, on the petition of any party 
interested, has been held to authorize a writ of 
error on a judgment in favor of a state.® 

A state, like an individual, may, through its 
proper oflScer, appeal or maintain a writ of error 
to reverse an adverse judgment rendered in a civil 
action to which it is a party, as discussed in Appeal 
and Error § 205. It may not, however, obtain a 
reversal because of harmless error the findings 
of a jury in a law action will not be disturbed un¬ 
less palpably and obviously erroneous or without 
evidence to support them and an information by 
the attorney general, on behalf of the state, to re¬ 
cover damages for intrusion on her soil, and to 
enjoin further trespasses, is not a case in chancery 
in which the findings of the lower court are subject 
to review, but is rather an action for the recovery 
of real property.^® Authorization of the state to 
file an appeal in its behalf may arise from implica- 
tion.i® A question as to the consent of a state to 
become a party to a suit may not be raised for the 
first time on appeal by the state from an order deny¬ 
ing its motion for leave to intervene.^^ 

Time. In an action against a state, with its con¬ 
sent, the delay of the lower court in acting on 
plaintiffs motion for a new trial may postpone the 
date from which the time, within which he may ap¬ 
peal from a judgment in favor of the state, begins 
to run.l® 

Notice of an appeal or writ of error from a judg¬ 
ment in favor of a state may, it seems, be served 
on the officer who is representing the state in the 


99. Cal.—El Camlno Irr. Diet. v. El 
Camlno Land Corp., supra. 

1. Ark.—-Wilson v. Parkinson, 247 S. 
W. 774, 157 Ark. 69. 

69 C.J. p 831 note 27. 

9. ni.—People V. Peck, 5 HI. 404. 

Va.—Nlmmo v. Commonwealth, 4 
Hen. & M. 67, 14 Va. 67, 4 Am.D. 
488. 

8. Kan.—State v. Dixon, 136 P. 668, 
90 Kan. 594, 47 L.H.A.,K.S., 906. 

4. OkL—State ex rel. State Com'rs 
of Land Office v. Weems, 168 P.2d 
629, 197 Okl. 106. 

5. Okl.—State ex rel. State Com'rs 
of Land Office v. Weems, supra. 

Old.—State ex rel. State Com'rs 
of Land Office v. Weems, supra. 

*7. OkL—State ex reL Com'rs of 


Land Office ▼. Whitfield, 193 P.2d 
306, 200 Okl. 300. 

8. Conn.—^Reilly v. State, 176 A. 682, 
119 Conn. 217. 

69 C.J. p 332 note 33. 

Revocation of state's consent to be 
sued pending* appeal see supra $ 
215. 

9. Tex.—-Wheeler v. State, 8 Tex. 
228. 

Default Judgment 

A testa m e n tary trustee against 
whom state recovered Judgment by 
default for money expended for sup¬ 
port of beneficiary was held entitled, 
notwithstanding default, to prosecute 
writ of error to review Judgment 
for substantial damages, in view of 
interest of beneficiary.—Reilly v. 
.State, 175 A« 682, 119 Conn. 217. 
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10. Conn.—State v. Bartholomew, 
160 A. 308, 111 Conn. 427. 

V€L—Stuart V. Smith-Courtney Co., 
96 S.E. 241, 128 Va. 231. 

11. Va.—Stuart v. Smith-Courtney 
Co., supra. 

12. S.C.—State v. Pacific Guano CO., 
22 S.C. 60. 

13- Tex.—State ex reL Baughman v. 

Woodruff, Glv.App., 97 S.W.2d 778. 
Attorney’s Joinder In motion for ro- 
hearlng 

Tex.—State ex reL Baughman v- 
Woodruff, supra. 

14. U.S.—State of Washington v. U. 
S., C.CA.Or. & WaidL, 87 F.2d 421. 

15. La.—Durbrldge v. States 42 So. 
887. 117 La. 841. 
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action when there is no express provision other¬ 
wise.^® 

§ 234. Costs 

In the absence of statutes expressly or by neces¬ 
sary Implication providing otherwise, as a general rule 
costs may not be awarded against a state or Its agen¬ 
cies in actions to which It or its agency Is a party. 

While a state may be excused from the payment 


of costs because of express statutory exemption, 
it is a general and well established rule, apart from 
statute, that costs are not recoverable from a state 
or its agencies, in her own courts, in suits to which 
the state or agency is a party,whether it has 
brought suit as plaintiff,^® or has properly been 
sued as defendant;®® or whether it is successful,®^ 
or defeated;®® and, if a state has paid costs for 


18. U.S.—^Poydras de la Lande v. 
Treasurer of Louisiana, La., 17 
How. 1. 15 L.ffid. 93. 

Tex.—^Wheeler v. State, 8 Tex. 228. 

17. Cal.—^Division of Labor Law En¬ 
forcement V. Moroney, 170 P.2d 3. 
28 Cal.2d 344, distlngrulshing- Peo¬ 
ple V. Moroney, 150 P.2d 888, 24 
Cal.2d 638. 

111.—People V. Suminy, 86 N.E.2d 
331, 377 Ill. 255. 

N.J.—State V. Borgr, 153 A. 874, 9 N. 
J.Misc. 261. 

Wis.—In re Sletto'a Estate, 272 N.W. 

42, 224 Wis. 178. 

59 C.J. p 332 note 38. 

Liability of state for costs in crim¬ 
inal prosecutions see Costs S 442. 
Security for costa due from state see 
Costs S 127. 

Suits Instituted before or after enacts 
meat 

A statute providing* that ^‘neither 
the state ... or other political 
subdivision, public board or commis¬ 
sion shall he required to pay court 
costs in any judicial proceeding here¬ 
after Instituted or prosecuted" in¬ 
cludes not only suits filed subsequent 
to its enactment, but also suits which 
were instituted prior to its enact¬ 
ment but which were prosecuted sub¬ 
sequently thereto.—Westwego Canal 
& Terminal Co. v. Louisiana Highway 
Commission, 9 So.2d 389, 200 La. 990. 
Statute as superfluous 

The provision of a statute relieving 
the state from liability for costs in 
certain actions is superfluous, since, 
in absence of statute, there are no 
exceptions to rule that state is not 
liable for costs.—State v. La Plata 
River & Cherry Creek Ditch Co., 73 
P.2d 997, 101 Colo. 368. 

18. Ala.—State v. Pullman-Stand¬ 
ard Car Mfg. Co., 179 So. 641, 235 
Ala. 493, 117 AL.R. 498. 

Idaho.—Chastain’s Inc. v. State Tax 
Commission, 241 P.2d 167, 72 Idaho 
344. 

La.—^Natalbany Lumber Co. v. Louis¬ 
iana Tax Commission, 143 So. 20, 
175 La. 110. 

Md.—State Tax Commission v. Stand¬ 
ard Oil Co. of New Jersey, 81 A2d 
621, 181 Md. 637. 

Mich.—^Borgess Hospital v. Union In¬ 
dustrial Trust & Savings Bank of 
Flint 261 N.W. 863, 266 Mich. 166. 
Miss.—State EUghway Commission v. 
Mason, 6 So.2d 468, 192 Miss. 676. 
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Mo.—^Hartwlg-Dlschinger Realty Co. 
V. Unemplosnnent Compensation 
Commission, 168 S.W.2d 78, 350 Mo. 
690. 

N.J.—State Board of Education v. 
Tilton, 36 A2d 226, 131 N.J.Law 
264. 

Okl.—State ex rel. Commissioners of 
. Land Office v. Johnson, 25 P.2d 659, 
165 Okl. 190. 

Pa.—^Weyant v. General Refractories 
Co., 29 A2d 100, 150 Pa.Super. 502 
—^Pennsylvania Turnpike Commis¬ 
sion V. Smith, CoulPI., 54 Dauph. 
Co. 222, affirmed 39 A.2d 189, 350 
Pa. 355. 

W.Va.—State v. Blevins, 48 S.E.2d 
. 174, 181 W.Va. 360—State v. San¬ 

ders, 36 S.E.2d 397, 128 W.Va. 321 
—Gardner v. Bailey, 36 S.E.2d 215, 
128 W.Va. 831. 

Wla—^In re Sletto’a Estate, 272 N.W. 

42, 224 Wis. 178. 

Absence of expiresa statute 
Generally, costs are not allowed 
against the state in absence of ex¬ 
press statutory legislation.—^People v. 
One Pl 3 miouth Sedan, Engine No. 
PJ45999, 69 P.2d 1011, 21 Cal.App. 
2d 715. 

19. U.S.—State of Connecticut v, P. 
H. McGraw & Co., D.C.Conn., 41 F. 
Supp. 869. 

Ala.—State v. Pullman-Standard Car 
Mfg. Co., 179 So. 541, 235 Alsu 493, 
117 AL.R. 498. 

Csd.—^People v. One Plsrmouth Sedan, 
Engine No. PJ45999, 69 P.2d 1011, 
21 Cal.App.2d 716. 

Mo.—Corpus Juris quoted in Murphy 
V. Limpp, 147 S.W.2d 420, 423, 347 
Mo. 249. 

Okl.— Corpus Juris cited in State ex 
rel. Bank Commissioner v. Crum, 
94 P.2d 281, 233, 186 Okl. 462—Cor¬ 
pus Juris quoted In State ex rel. 
Commissioners of Land Office v. 
Johnson, 25 P.2d 659, 660, 165 Okl. 
190. 

Pa. —Corpus Juris dted in Tunison 
Y. Commonwealth, 31 A.2d 521, 522, 
347 PSL 76. 

59 C.J. p 332 note 39. 

State commission 

Since the state tax commission is 
a state agency, costs can not be as¬ 
sessed against it.—State Tax Com¬ 
mission V. Standard Oil Co. of New 
Jersey, 81 A^2d 621, 181 Md. 687. 

80. Gal.—^Innes v. McColgan, 126 P. 
2d 930, 62 Cal.App.2d 698—Con- 
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necticut General Life Ins. Co. v. 
State, 117 P.2d 377, 47 Cal.App.2d 
88—Boland v. Cedi, 150 P.2d 819, 
65 CaI.App.2d Supp. 832. 

Idaho.—City of Idaho Palls v. Pfost, 
23 P.2d 245, 53 Idaho 247. 

La.—Gulf Shipslde Storage Corp. v. 
Thames, 46 So.2d 62, 217 La. 128^— 
Natalbany Lumber Co. v. Louisi¬ 
ana Tax Commission, 143 So. 20, 
175 La. 110. 

Mich.—Eindy Opticians v. Michigan 
State Board of Examiners in Op> 
tometry. 289 N.W. 112, 291 Mich. 
152. 

Mo.—Corpus Juris quoted in Murphy 
V. Limpp, 147 S.W.2d 420, 423, 347 
Mo. 249. 

N.J.—^Levine v. State Board of Regis¬ 
tration and Examination in Den¬ 
tistry, 186 A 814, 14 N.J.Misc. 738. 
Okl.—Corpus Juris quoted in State 
ex rel. Commissioners of Land Of¬ 
fice V. Johnson, 25 P.2d 659, 660, 
165 Okl. 190. 

Wash.—Ghione v. State, 176 P.2d 966, 
26 Wash.2d 636—Washington Re¬ 
corder Pub. Co. V. Ernst, 97 P.2d 
116, 1 Wash.2d 545. 

59 C.J. p 332 note 40. 

State officers 

An action by newspaper publish¬ 
ing company against state officers in 
their offidal capacities for declara¬ 
tory Judgment as to application of 
Unemployment Compensation Act to 
newspaper carriers was in effect 
against state, so that assessment of 
costs against defendants was errone¬ 
ous.—Washingrton Recorder Pub. Co. 
Y. Ernst, 91 P.2d 718, 199 Wash. 176, 
124 AL.R. 667. 

81. Mo.—Corpus Juris quoted la. 
Murphy v. Limpp, 147 S.W.2d 420, 
423, 347 Mo. 249. 

Okl.—Corpus Jtirls quoted ia State ex 
rel. Commissioners of Land Office 
Y. Johnson, 25 P.2d 659, 660, 165 
Okl. 190. 

59 C.J. p 332 note 41. 

88. Cal.—^People v. One 1937 Plym¬ 
outh 6 4-Door Sedan, Engine No. 
P4-211565, 104 P.2d 872, 40 •Cal. 
App.2d 38. 

Mo.—^Hartwlg-Dischlnger Realty Co. 
V. Unemployment Compensation 
Commission, 168 S.W.2d 78,'850 Mo. 
690—Corpus Juris quoted in Mur¬ 
phy Y. Limpp, 147 S.W.2d 420, 423, 
347 Mo. 249. 

N.J.—State Board of Eduction y. 
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which it is not liable, it may recover the amount 
paid from the party who is liable.23 In this connec¬ 
tion it has been held that the state is not liable for 
costs unless specifically named as liable by statute,^^ 
that it is liable only for such costs as are specifically 
allowed by law,26 and that under statute liability 
of the state or its agencies is limited to such costs 
as are incurred in the taking of testimony,26 or 
where property is taken or damaged for a public 

purpose.27 

On the other hand, there are authorities holding 


broadly that, when Ihe state enters court as a party 
litigant, it does so on the same terms as any other 
litigant, and that costs may be assessed against 
it.28 It has also been held that, while the state is 
not subject to costs when acting in its sovereign 
capacity,23 it becomes liable therefor when it de¬ 
scends to the level of those with whom it associates 
and interests itself in property and proprietary 
rights as distinguished from governmental pre¬ 
rogatives.®® 

Costs may be awarded against a state or its 


Tilton, S6 A.2d 226, 131 N.J.Law 
264. 

Old.—Coxpns Juris quoted in State 
ex rel. Commissioners of Land Of¬ 
fice V. Johnson, 26 P.2d 659, 660, 
165 Okl. 190. 

Pa.—^Addison Borough School Dist. v. 
Commonwealth, 41 Pa.Dl8t & Co. 
878, 10 SonaL.Leg.J. 263. 

59 (XJ. p 332 note 42. 

Although state social security coxn- 
ytHwainn. was unsuccBSsful in attempt 
to recover old age assistance pay¬ 
ments from recipient's estate, costs 
were Improperly assessed against 
commission.—State ex rel. State So¬ 
cial Security Commission v. Butler’s 
Estate, 181 S.W.2d 768, 858 Mo. 14. 

23. La.—State v. New Orleans I>e- 
benture Redemption Co., 36 So. 206, 
112 La. 1. 

24. P€L—Corpus Juris dted in 
Brenner v. Pennsylvania Turnpike 
Commission, 45 Pa.Dl8t & Co. 124, 
126. 

59 C.J. p 833 note 46. 

Strict coustructloiL 
The right to collect costs from 
the state is not a common-law right, 
but wholly statutory, and the strict¬ 
est rule prevails in construing lia¬ 
bility of a state therefor, and grant 
of specific authority must be shown. 
—State ex rel. Chanaberry v. Stooks- 
bury, 145 S.V7.2d 775, 176 Tenn. 687. 

25. La.—Makofsky v. Department of 
Highways, 18 So.2d 605, 205 La. 
1029. 

Minn.—State v. Bentley, 28 N.V7.2d 
770, 224 Minn. 244. 

Xn the absence of express legisla¬ 
tive sanction therefor, neither the 
state nor any instrumentality or 
agency representing the state can be 
held for costs.—Westwego Canal & 
Terminal Co. v. Louisiana Highway 
Commission, 9 So.2d 889, 200 La. 
990. 

Corporation acting as governmental 
instminentailty 

The rule that neither the state nor 
any instrumentality or agency repre¬ 
senting the state can be held for 
costs does not apply to a corporation 
acting as a governmental instru¬ 
mentality where the statute creating 


the corporation has indicated an in¬ 
tention to subject it to the liability 
of an unsuccessful litigant for costs. 
—-Westwego Canal & Terminal Co. v. 
Louisiana Highway Commission, su¬ 
pra. 

26. La.—Jefferson Lake Sulphur Co. 
V. State, 84 So.2d 881, 213 La. 1— 
O’Brien v. State Mineral Board, 24 
So.2d 470, 209 La. 266—^Makofsky v. 
Department of Highways, 18 So.2d 
605, 205 La. 1029—^Hixson Funeral 
Home V. State, App., 83 So.2d 764— 
Department of EUghways v. White- 
man Broa, App., 29 So.2d 399— 
Guerdo v. State, App., 15 So.2d 
170. 

Stenographer’s costs 
On affirmance of judgment in favor 
of plaintiff in action against depart¬ 
ment of highways for death of motor¬ 
ist, department of highways was re¬ 
quired under statute to pay stenogra¬ 
pher’s costs.—Gk>odwin v. Department 
of Highways, LaApp., 53 So.2d 161. 

27. La—^Makofsky v. Department of 
Highways, 18 So.2d 605, 205 La 
1029. 

Pa—^Brenner v. Pennsylvania Turn¬ 
pike Commission, 45 PaDist & Co. 
124—^Addison Borough School Dist. 
V. Commonwealth, 41 PaDist. & Co. 
878, 10 Som.Leg.J. 268. 

28. S.D.—^Perry v. State Dept of So¬ 
cial Sec., 23 N.V7.2d 279, 71 S.D. 247 
—Chicago, St P., M. & O. Ry. Co. 
V, Mundt 229 N.W. 394, 66 S.D. 
630. 

Tex.—Glass v. Great Southern Life 
Ins. Co., C1V.APP., 170 S.W.2d 247, 
error refused—^Ibanez v. State, Civ. 
App., 123 S.W.2d 704—Reed v. 
State, Clv.App.. 78 S.W.2d 254, er¬ 
ror dismissed, disapproving Pope 
V. State, CivA.pp., 56 S.W.2d 492. 
Apportionment of costs 
Where branch of state’s suit for in¬ 
junction involving island and by¬ 
pass was clearly severable from the 
branch involving river boundary and 
state had successfully maintained 
suit as to the by-pass, the costs 
would be apportioned.—State v. R. E. 
Janes Gravel Co., Tex,Clv.App., 176 
S.W.2d 789, modified on other grounds 
Maufrals v. State, 180 S.W.2d 144, 
142 Tex. 559. 


SEandate without advaaice payment 
Where judgment for state, setting 
aside deed to realty and foreclosing 
a judgment lien thereon, was revers¬ 
ed on appeal, costs would be award¬ 
ed against the state, but mandate 
would issue without advance pay¬ 
ment of the costs.—^Ibanez v. State, 
Tex.CivALpp., 128 S.W.2d 704. 

TTnpaid costs taxed against state 
Where state dismissed action to 
determine title to river bed against 
adjoining landowners, which action 
was filed by state at instance of per¬ 
sons designated as defendants, whose 
interests were adverse to rest of de¬ 
fendants and who paid part of costs, 
unpaid costs could be taxed against 
state.—^Reed v. State, Tex.Civ.App., 
78 S.W.2d 254, error dismissed. 

29. Minn.—State v. Bentley, 45 N. 
W.2d 185, 231 Minn. 681—State v. 
McCoy, 88 N.V7’.2d 886, 228 Minn. 
420—State v. Bentley, 28 N.Wr.2d 
770, 224 Minn. 244. 

30. Minn.—State v. McCoy, 88 N.W. 
2d 886, 228 Minn. 420. 

Miss.—State Highway Commission v. 
Wunderlich, 11 So.2d 487, 194 Miss. 
119. 

Pa.—^Brenner v. Pennsylvania Turn¬ 
pike Conunission, 45 Pa.Dlst & Co. 
124. 

Escheat 

An action by state to have bank 
deposits declared escheated was not 
an action In the nature of a "pen¬ 
alty” so as to preclude taxation of 
costs against state, but was an ordi¬ 
nary action for recovery of money 
or property in which costs could be 
taxed against state where it was de¬ 
termined that there had been no 
abandonment—State v. McCoy, 38 
N.W.2d 886, 228 Minn. 420. 

Private corporatiou 
The state highway commission’s 
functions of constructing and main¬ 
taining highways invest it with char¬ 
acter of "private corporation” to such 
extent as to subject it to liability for 
all compensatory damages, establish¬ 
ed as result of its breach of con¬ 
tract and for costs in suit for such 
damages.—State Highway Commis¬ 
sion V. Wunderlich, 11 So.2d 487, 194 
Miss. 119. 
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agencies when it is permitted by statute, under ex¬ 
press provision or by necessary implication but 
only in a case coming clearly within the terms of 
the statute,and general statutes providing for 
taxation of costs in favor of the prevailing party 
or against the unsuccessful party do not authorize 
an award for costs against a state.^^ Statutes 
broadly permitting the court in its discretion to 
award costs to any party in certain proceedings 
have been construed as permitting an award of 
costs against the state.®^ Where statute provides 
that in all cases prosecuted in the name of the 
state by a duly authorized officer the state shall be 
liable for costs to the same extent as private per¬ 
sons, it has been held that, since the state has 
recognized its liability for costs when it is plain¬ 
tiff, there is no sound reason why it should be ex¬ 
empt from such liability when it is defendant by 
its own consent, and that costs should be imposed in 
actions in which the state loses while defendant by 
its own consent;®® but there is other authority to 


the effect that under statutes providing for taxa¬ 
tion of costs against the state where the action 
is prosecuted in the name and for the use of the 
state, none may be taxed against it where the state 
is defendant.®® Statutes specifying the source from 
which costs shall be paid when awarded against the 
state do not of themselves subject it to any liability 
for costs.®"^ 

In supreme court of United States costs may be 
taxed against a utilities commission, representing 
the state, when it is defeated in an action by a 
railroad company to prevent the enforcement of 
an order reducing rates;®® and, where a suit be¬ 
tween two states is of a litigious character, rather 
than involving a dispute of a governmental char¬ 
acter in the satisfactory determination of which 
both states have a common interest, costs will be 
taxed against the defeated party.®® 

Liability of other party. The exemption of the 
state from liability for costs does not extend to the 
other party to the suit,^® and judgment for costs 


31. Idaho.—Chastain's Ino. v. State 
Tax Commission* 241 P.2d 167, 72 
Idaho 344. 

Miss.—State Highway Commission v. 

Mason, 6 So.2d 468, 192 Miss. 576. 
S.C.—Ex parte Miller, 5 S.E.2d 866, 
192 S.C. 164—Sawyer v. State High¬ 
way Department of South Caroldna, 
161 S.E. 883, 164 S.C. 53. 

Tenn.—State for Use and Benefit of 
Tenn. Children's Home Soc. v. Hol- 
linsworth, 246 S.'W.2d 345. 

Wash.—^McConaghy v. State, 47 P.2d 
828, 182 Wash. 422. 

W.Va.—State v. Sanders, 36 S.B.2d 
397, 128 W.Va. 821. 

59 C.J. p 333 note 44. 

Piling fees 

The term "costs" in statute mak¬ 
ing state liable for costs to same 
extent as private parties in certain 
cases Included filing fees provided for 
in statute fixing schedule of fees; 
and statutes reauiring county sala¬ 
ried ofiaicers to pay into county treas¬ 
ury each month all fees paid or 
chargeable in all cases except such 
fees as were a charge against coun¬ 
ty or state did not exonerate state 
from llabUity for filing fees.—State 
ex rel. Hamilton v. Ayer, 77 P.2d 
610, 194 Wash. 165. 

Payable from current revenues 

A judgment agrainst state as plain¬ 
tiff in civil case for costs cannot be 
extended to future, but is payable out 
of current revenues for year, where 
amount of costs is ascertained, and 
out of revenue not otherwise appro¬ 
priated.—State V. Inman, 195 So. 448, 
239 Ala. 348. 

Validity of cost statute upheld 
Ala.—State v. Inman, supra. 


Action against state officers 
Where plaintiff recovered judgment 
in action against state officers for 
possession of beef seized by officers, 
which action was in effect an action 
against the state, the statute allow¬ 
ing costs against the state on the 
same basis as any other party was 
applicable.—^Boland v. Cecil, 150 P. 
2d 819, 65 Cal.App.2d 832. 

32. Mo.—^Murphy v. Limpp, 147 S.W. 
2d 420, 347 Mo. 249. 

59 C.J. p 338 note 45. 

Allowance not discretionary 
The statute concerning discretion 
of courts with respect to allowance 
of costs relates only to costs in cas¬ 
es between private individuals and 
cannot be construed to furnish ex¬ 
press statutory authority for the 
granting of costs against the state. 
—Washington Recorder Pub. Co. v. 
Ernst, 97 P.2d 116, 1 Wash.2d 545. 

33. Cal.—Ridge v. Boulder Creek 
Union Junior-Senior High School 
Dist. of Santa Cruz County, 140 P. 
2d 990, 60 Gal.App.2d 453. 

Idaho.—Chastain's Inc. v. State Tax 
Commission, 241 P.2d 167, 72 Idaho 
344. 

59 C.J. p 383 note 46. 

Costs on appeal 

The statute providing for allow¬ 
ance of costs to prevailing party up¬ 
on appeal does not apply to the state. 
—State V. Bentley, 28 N.W.2d 770, 
224 Minn. 244. 

34. N.T.—^Application of Callahan, 
28 N.T.S.2d 980, 262 App.Div. 398, 
reargument denied In re Callahan, 
30 N.T.S.2d 695, 262 App.Div. 978, 
appeal dismissed People v. Calla¬ 
han, 39 N.E.2d 942, 287 N.Y. 748, 

1347. 


appeal denied 86 N.Y.S.2d 288, 264 
App.Dlv. 812. 
flDa special proceeding 
N.Y.—Application of Callahan, 28 N. 
Y.S.2d 980, 262 App.Div. 398, rear¬ 
gument denied In re Callahan, 30 
K.Y.S.2d 695, 262 App.Div. 978, ap¬ 
peal dismissed People v. Callahan, 
89 K.E.2d 942, 287 N.Y. 743, appeal 
denied 85 N.Y.S.2d 288, 264 App.Div. 
812. 

35. S.C.—Sawyer v. State Highway 
Department of South Carolina, 161 
S.E. 883, 164 S.C. 53. 

36. Wash.—Washington Recorder 

Pub. Co. V. Ernst, 97 P.2d 116, 1 
Wash.2d 545. 

On appeal 

Wash.—Washington Recorder Pub. 
Co. V. Ernst, supra. 

37. Cal.—Gayer v. Whelan, 141 P. 
2d 514, 60 Cal.App.2d 616—People 
V. One Plymouth Sedan, Engine No. 
PJ45999, 69 P.2d 1011, 21 Cal.App. 
2d 715. 

Idaho.—Chastain's Inc. v. State Tax 
Commission, 241 P.2d 167, 72 Idaho 
344. 

Wash.—Washington Recorder Pub. 
Co. V. Ernst, 97 P.2d 116, 1 Wash. 
2d 545. 

38. Idaho.—Chicago, M. & St. P. Ry. 
Co. V. Public Utilities Commission 
of Idaho, 275 P. 780, 47 Idaho 346. 

39. U.S.—State of North Dakota v. 
State of Minnesota, N.D., 44 S.Ct. 
208, 263 U.S. 583, 68 L.Ed. 461. 

40. Okl.—State ex rel. Bank Com¬ 
missioner V. Crum, 94 P.2d 281, 
185 Okl. 462. 

Xndividual defendant 

The rule that the state is not sub¬ 
ject to costs in any action in the 
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may in an otTie'rwise proper case be rendered against 
the party suing the state or sued by ^.“*1 In the 
absence of contrary provision of statute, the pre¬ 
vailing party is not liable for the costs of the other 
party, even though such other party is the state and 
the latter is wholly or partially exempted from 
liability for costs .^2 

Security for costs. W'here statute requires the 
filing of an undertaking for costs and counsel fees 
at the time of filing a complaint against the state 
for injuries from negligence, a plaintiff who fails 
to file such an undertaking may not maintain the 


action',^ 3 and under statutes providing that on re¬ 
fusal of the legislature to allow a claim against the 
state claimant may commence an action against the 
state by, inter alia, filing with the clerk of court 
a bond for costs, the requirement of the bond is 
jurisdictional.44 On the other hand, a statutory 
provision requiring plaintiff in an action against 
the state to file an undertaking for costs has been 
held to require only that the bond be filed at the 
time of beginning the action without making the 
Sling of such bond a condition precedent to the 
existence of a cause of action.^® 


STATION. As a noun, the word ‘Station” has a 
recognized and a different meaning under different 
circumstances,1 and in church regulations, in the 
science of ecclesiology, in the civil law, in survey¬ 
ing, in railroad language, and in military science 
it is said to be a technical word.* . 

In the broadest use of language,* the word "star 
tion” means a place or position;^ a dignity >or 
rank.® The term also means emplo^ent, occupa¬ 
tion, or business.® 

The noun "station’^ has been held to be synony¬ 
mous with "rank^’ see 76 C.J,S. p 458 note 55, and 
"social position” see 72 C.J.S. p 231 note 43. , 

As a verb, the word "station” is defined as mean¬ 
ing to appoint or assign to a post, place, office, or 
the liketo place; to set.® 


As applied to railroads the word "station” is 
defined in Railroads § 1; and there also are treated 
various kinds of stations, such as blind stations and 
flag stations. With reference to street railroads 
the word "station” is defined in Street Railroads § 1, 
also 59 C.J. p 335 notes 33-35. 

STATIONARY. Fixed in a certain station.® It 
has been distinguished from ^^ortable” see 72 C.J.S. 
p 229 note 9. 

STATIONER. One who sells paper, quills, ink- 
stands, pencils, and other furniture for writing.!® 

STATIONERY. Although it is said that the word 
"stationery^ has a well-defined and well-understood 
meaning,!! it has also been said that the word is 
indeterminate,!* and is of somewhat indefinite im¬ 
port.!* 


state <;ourts wherein it is plaintiff 
does not extend to an individual de¬ 
fendant in such a case and relieve 
him of the burden of court costs.— 
State ex rel. -Bank Commissioner v. 
Crum, supra. 

41. Ala.—J. R. Balble Co. v. State 
Tax Commission, 194 So. 660, 239 
Ala. 41. 

48. La.—^Lively v. State, App., 16 
So.2d 617. 

Jodfirment to omit provUdoB. as to 
costs 

Where state was losinsr party on 
Its appeal so that costs could not 
be awarded against losing party and, 
in absence of statute, costs could not 
be awarded against prevailing party. 
District Court of Appeal was not re¬ 
quired to insert in its judgment a 
clause that each party should pay its 
own costs.—^People v. One 1937 Plym¬ 
outh 6 4-Door Sedan, Dngine No. P4— 
211566, 104 P.2d 872, 40 Cal.App.2d 
88 . 

4S. Cal.—Standahl v. Splivalo^ 66 P. 
2d 298, 18 Cal.App.2d 86» I 


"44. Wis.—State ex rel. Martin v. 

Reis, 284 N.W. 680, 280 Wis. 683. 
Qenexal statute inapplicable 
A .state employee could not main¬ 
tain action against the state for work 
and labor without filing statutory 
bond for costs, notwithstanding gen¬ 
eral statute obviating necessity of 
such bond in actions on wage claims. 
—State ex rel. Martin v. Reis, supra. 
45. N.D.—^Dunham Lumber Co. v. 
Cresz, 296 N.W. 600, 70 N.I>. 466. 

1. U.S.—IT. S. V. Phisterer, Ct.Cl., 
94 U.S. 219, 222, 24 L.Ed. 116. 

2. U.S.—^U. S. V. Phisterer, suprcL 

3. U.S.—^U. S. V. Phisterer, supra. 

4. U.S.—U. S. V. Phisterer, supra. 
Iowa.—^Inter-Ocean Reinsurance Co. 

V. Dickey, 270 N.W. 29, 82, 222 
Iowa 995. 

Phrases 

(1) “Military station or post*' see 
Army and Navy 5 104. 

(2) “Radio station" see the C.J.S. 
title Telegraphs, Telephones, Radio, 
and Television SS 292-816. 

6. Iowa.—^Inter-Ocean Reinsurance 
Co. V. Dickey, supra. 
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6. Or.—Canal, etc., Comrs. v. Wil¬ 
lamette Transp., etc., Co., 6 Or. 
219, 228. 

7. , Cal.—Willingham v. Pecora, 112 
P.2d 328, 831, 44 Cal.App.2d 289. 

Iowa.—Inter-Ocean Reinsurance Co. 
V. Dickey, 270 N.W. 29, 82, 222 Iowa 
995. 

69 C.^. p 336 note 68. 

8. Tex.— Yt. Worth, etc., R. Co. v. 
i Shetter, Clv.App., 58 S.W. 179, 181. 

9. Mass.—^McDonough v. Almy, 105 
N.E. 1012, 1016, 218 Mass. 409, Ann. 
Cas.l916D 866. 

'^Stationary steam engine" see 80 
C.J.S. p 261 note 18. 

10. 111.—^Ejiox County v. Arms, 22 
Ill. 175, 179. 

59 C.J. p 836 note 68. 

11. Okl.—Oklahoma County v. 
Blakeney, 48 P. 101, 103, 6 Okl. 70. 

12. Miss.—Downing v. BUnds Coun¬ 
ty, 84 Miss. 29, 82. 

13. Ala.—Crook v. Calhoun County 
Com’rs Ct., 89 So. 383, 144 Ala. 
606, 606. 

HI.—Gregory v. KeUer, 137 IlLApp. 
441, 443. 
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The word is defined as meaning the articles^^ or 
goods^^ usually sold by stationers; writing mate¬ 
rials in gen oral, 

The term sometimes is restricted to note paper 
and envelopes,^ but at other times it embraces all 
writing materials and implements-^* 

^‘Stationery’’ has been held to include paper, 
envelopes,20 ink,2i pens,22 sealing wax,23 and type* 
writers. 24 It has also been held to include blank 
forms,26 such as writs, subpoenas, witness certifi¬ 
cates, etc.,20 and blank books and account books;2*^ 
and also to include,23 and not to include,20 postage. 

STATISTICS. That part of political science which 
is concerned in collecting and arranging facts illus¬ 
trative of the conditions and resources of a state.*® 
The term sometimes means figures, numbers, or 
facts ascertained by an ofiicial enumeration or a 
government census.*^ 

STAT PRO RATIONE VOLUNTAS POPULL See 
59 C. J. p 337 note 92. 

STATUARY.' That branch of sculpture treating of 
figures in the round;** the finished production of a 
sculptor or statuary;** a collection of statues; 
statues collectively.*^ Also, a person who professes 
or practices the art of carving images or ma-lriTig 
statues.** 


Tariff provisions relating to statuary are treated 
in Customs Duties § 45 f. 

STATUE. A figure of a person or an animal, made 
from some solid substance, as marble, bronze, iron 
or wood;** the likeness of a living being sculptured 
or modeled in some solid substance, as marble, 
bronze, or wax; an image;*7 a plastic work repre¬ 
senting a human or animal figure, generally in maiv 
hie or bronze, especially such a work nearly life- 
size or large as distinguished from a statuette and 
preserving the proportions in all directions, as dis¬ 
tinguished from relief.** 

Statues as subject to copyright see Copyright and 
Literary Property § 32. 

STATUS. The word "status,^’ defined generally, 
means standing, state, or condition.** 

As applied to a person, “status” has reference 
to,^® and rneans,^! the person’s legal social relation 
and condition; the legal position of the individual 
in or with regard to the rest of the community;^* 
a person’s condition arising out of legal station.^* 
Thus, as applied to a person, “status” means condi¬ 
tion, such as being an infant, a slave, a married 
man or woman, a ward, or a prisoner,^^ and it can 
he determined only by the state and not by agree¬ 
ment of the parties.^* 


14. Okl.—Oklahoma County v. 

Blakeney, 48 P. 101, 103, 6 Okl. 70. 

59 C.J. p 836 note 65. 

“Fancy stationery" see 85 C.J.S. p 
744 note 27. 

15. La.—State v. Dupre, 7 So. 727, 
728, 42 La-Ann. 561. 

16. Ala.—Crook v. Calhoun County 
Com*rs Ct, 39 So. 383, 144 Ala. 

506. 

m.—Gregory v. Keller, 137 Ill.App. 
441, 448. 

17. Ala.—Crook v. Calhoun County 
Com'rs Ct., 39 So. 888, 144 Ala. 
505. 

69 C.J. p 336 note 69. 

18. Ala.—Crook v. Calhoun County 
Com’rs Ct, supra. 

59 C.J. p 336 note 70. 

19. Okl.—Oklahoma County v. 
Blakeney, 48 P. 101, 103, 5 Okl. 
70, 77. 

59 C.J. p 336 note 75. 

20. Ala.—Crook v. Calhoun County 
Com’rs Ct, 39 So. 383, 144 Ala. 505, 

507. 

m.—Gregory v. Keller, 187 Dl.App. 
441, 443. 

21. La.—State v. DuprC, 7 So. 727, 
728, 42 La.Ann. 661. 

59 C.J. p 336 note 74. 


22. Ala.—Crook v. Calhoun County 
Com’rs Ct, 39 So. 383, 144 Ala. 505. 

59 C.J. p 336 note 76. 

23. La.—State v. Dupre^ 7 So. 727, 
728, 42 LaJVjin. 661. 

24. Ala.—Underwood Tirpewriter Co. 
V. Marengo County Bank, 82 So. 
158, 203 Ala. 128. 

25. Pa.—^Henrie v. Columbia County, 
24 Pa.Co. 171, 172. 

Blank forms held not stationery 
Colo.—^Arapahoe County Comrs. v. 
Koons, 1 Colo. 160, 161. 

26. Ala.—^Plke County Com’rs Ct v. 
Goldthwaite, 35 Ala. 704, 706. 

27. La.—State v. DuprO, 7 So. 727, 
728, 42 La.Ann. 561. 

59 C.J. p 336 note 72. 

28. MissL—See Downing v. Hinds 
County, 36 So. 73, 84 Miss. 29. 

59 C.J. p 336 note 79. 

29. Ala.—Crook v. Calhoun County 
Com’rs Ct, 39 So. 383, 384, 144 Ala. 
505. 

59 C.J. p 336 note 80, p 337 note 81. I 

30. Black L.D. 

31. Ill.—'People ex rel. Nicholson v. 
Board of Trustees of Police Pen¬ 
sion Fund of Village of Hinsdale, 
281 I11.APP. 894, 402. 

32. Ohio.—^Murr v. Youse, Prob., 80 
N.K2d 788, 799. 
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33. U.S.—Vitl V. Tutton, Pa., 14 P. 
241, 246, 15 Phila. 607. 

34. Ohio.—^Murr v. Youse, Prob., 80 
N.B.2d 788, 799. 

85. U.S.—Viti V. Tutton, Pa., 14 P. 
241, 246, 15 Phila. 607. 

36. Hawaii.—^King v. Hutchinson, 10 
Hawaii 245, 247. 

59 C.J. p 887 note 98. 

37. Ohio.—Murr v. Youse, Prob., 80 
N.B.2d 788, 798. 

88. Hawaii.—King v. Hutchinson, 10 
Hawaii 246, 247. 

59 C.J. p 337 note 99. 

39. Cai.—^Reynolds v. Pennsylvania 
Oil Co., 89 P. 610, 612, 160 Cal. 629. 

59 C.J. p 337 note 8. 

40. Me.—Case of Pennessey, 118 A- 
302, 304, 120 Me. 251. 

41. Mass.—^Barney v. Tourtellotte, 
138 Mass. 106, 108—^Burlen v. Shan¬ 
non, 3 Gray 387, 389. 

42. N.C.—In re Adoption of Doe, 66 
S.E.2d 8, 12, 231 N.C. 1. 

43. Iowa.—Gibbons v. Sioux City, 45 
N.W.2d 842, 844, 242 Iowa 160. 

44. Tex.—^Redmon v. Leach, Civ. 
App.. 130 S.W.2d 873, 876. 

45. N.Y.—^In re Ziegler, 148 N.Y.& 
562, 667, 82 Mlsc. 846. 
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It has been said that while the word "status” 
xmdonbtedly implies relations,and that derivative¬ 
ly the term relates to relationship,*^^ status is not a 
mere rdlation.^* 

"Status” has been compared with, or distin- 
g^hed from "right” see 77 C.J.S. p 392 note 99, 
and "service” see 79 C.J.S. p 1143 note 33. 

Status, as applied to a person, is frequently a con- 
fict of laws problem, and for that reason the word 
"status” is defined in Conflict of Laws § 14, and 
reference is made in that section to various titles 
throughout this work where status is treated. See 
also the Descriptive-Word Index. 

Status lymphaticus. A congenital state or condi¬ 
tion, of unknown cause, characterized by an ab¬ 
normal persistence of a gland in the chest known as 
the "thymus gland.”^® 

Status quo. The existing state of things at any 
given date.®® 


The term "status quo” is employed in various 
connections with reference to injunctions since it is 
frequently stated that injunctions are granted to 
preserve the status quo, and in a number of cases 
which are set out in Injunctions § 17 it is said that 
the status quo which will be preserved by a pre¬ 
liminary injunction is the last, actual, peaceable, 
noneontested status which preceded the pending 
controversy. 

Other phrases employing the word "status” and 
as to which more recent adjudications have not been 
found see 59 C.J. p 338-600 notes 8-10. 

STATUTA. As the flrst word of maxims as to 
which there have been no recent applications see 
69 C.J. p 338 notes 13-16. 

STATUTE. The word "statute” is defined general¬ 
ly in Statutes § 1. 

The term is employed in various phrases which 
are set out in the note.^^ 


C^ndltloii la. life Oetenulaed by law 
‘"Whenever a condition in life Is 
determined by law, and not by act 
of the parties, it is correctly denomi¬ 
nated a status in Jurisprudence, and 
even in the terminologry of the com¬ 
mon law itself.'*—^In re Ziegler, 143 
N.T.S. 662. 567, 32 Misc. 846. 

40. CaL—^De la Montanya v. De la 
Montanya, 44 P. 845, 848, 112 Cal. 
101, 68 Am.S.R. 165, 82 82. 

59 C.J. p 338-500 note 6. 

47. Me.—Case of Zooma, 121 A. 282, 
233, 123 Me. 86—Case of Fennessey, 
113 A. 302, 304. 120 Me. 251. 

48i Cal.—De la Montanya v. De la 
Montanya. 44 P. 345, 848, 112 CaL 
101, 115, 58 Am.S.B. 165, 82 L 1 .R.A. 
82. 

69 C.J. p 338-500 note 7. 

49. N.T.—^Bamstead v. Commercial 
Travelers* Mut. Acc. Ass'n of 
America. 198 N.Y.S. 416, 417, 204 
App.Dlv. 473. 

A oonditloa of infaaoy and ohUd- 
hood, marked by hyperplasia of the 


[ lymphatic structures, spleen, and 
bone-marrow, and persistence of the 
thymus gland; sudden death, espe- 
! cially when the child Is under the in¬ 
fluence of an anesthetic, is not un¬ 
usual in subjects of this affection.— 
Stedman MedJ>. 

50. DL—Oozptui Jhris quoted in 

Brodek v. Indemnity Ins. Co. of 

North America. 11 N.BM 228, 232. 

292 DLApp. 363. 

69 CJr. p 338-600 note 12. 

51. Phrases 

(1) ‘‘Statute fair" see 35 C.J.S. p 
482 note 80. 

(2) “Statute merchant** is a pro¬ 
ceeding where a man is bound be¬ 
fore a mayor or bailiff of a corporate 
town, who has power to take such 
bonds or recognizances to pay a cer¬ 
tain sum of money at a flzed date; 
if there be default in payment, then 
the person in whose favor it is made 
comes before the officer taking the 
statute, and prays him to certify it 


under his seal, upon which there is¬ 
sues a writ to execute the statute.— 
Yates v. People, 6 Johns., N.Y., 837, 
404. Bstate by statute merchant see 
Estates S 20 b (1). 

(8) “Statute mile** see the C.J.a 
title Weights and Measiires i 1, also 
40 C.J. p 658 notes 45-47. 

(4) “Statute of Jeofails'* see Plead¬ 
ing Si 695-600. 

(5) “Statute staple" is a security 
for a debt acknowledged to be due, so 
called from its being entered into be¬ 
fore the mayor of the staple, that la 
to say, the grrand mart for the prin¬ 
cipal commodities or manufactures of 
the kingdom, formerly held by act of 
parliament in certain trading towns. 
—^Black If.D. 59 C.J. p 888-500 note 
21. Estate by statute staple see Es¬ 
tates S 20 b (1). 

(6) Other phrases as to which 
more recent adjudications have not 
been found see 59 C.J. p 838-500 notes 
22-25, 28. 
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Sociedad . 364 

Society. 364 

Socii mei socius meus socius non est. 365 

Socket . 365 

Soda . 365 

Sodales. 365 

Sodium . 365 

Sod oil. 366 

Sodomie est crime de majestie vers le roy 

cefestre . 366 

Soft . 385 

Soften . 385 

Softening . 385 

Soil . 385 

Sojourn . 385 

Sojourner . 386 

Sol . 386 

Sola . 386 

Solar . 386 

Solares. 386 

Solatium. 386 

Sold . 386 

Solder . 386 

Soldier . 386 

Sole . 386 

Solely. 387 

Solemn. 387 

Solemnitas ... 387 

Solemnitates . 387 

Solemnize . 388 

Solicit . 388 

Solicita atque anxia etiam in solitudine mala 

conscientia est. 389 

Solicitation .. 389 

Solicitor. 389 

Solicitor general . 390 

Solid. 390 

Solidaria . 390 
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Page 


Solidario . 390 

Solidary . 390 

Solidary obligation. 390 

Solidary obligors. 390 

Solido . 390 

Solitary . 390 

Solo . 390 

Soluble. 390 

Solum. 390 

Solus . 390 

Solutio . 390 

Solution. 390 

Solvency . 390 

Solvendo . 390 

Solvent. 390 

Solvit post diem. 390 

Solvitur . 391 

Somatose. 391 

Some . 391 

Sometime . 391 

Somewhat . 391 

Sonmambulism. 391 

Somnambulist. 391 

Somnolentia . 391 

Son . 391 

Son assault demesne . 392 

Song. 392 

Son-in-law . 392 

Soon. 392 

Sooner . 392 

Soot . 392 

Sorrel. 392 

Sort . 392 

Sound. 392 

Sounding . 393 

Soup ... 394 

Source . 394 

South . 395 
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South Carolina . 395 

South Dakota . 395 

Southerly . 395 

Southwesterly . 395 

Souvenir . 395 

Sovereign . 395 

Sovereignty. 395 

Sow . 395 

Space . 396 

Span. 396 

Spaniard . 396 

Spanish . 396 

Spare . 396 

Spark . 396 

Spasmodically. 396 

Spastic . 397 

Spat . 397 

Spate . 397 

S.P.C.A. 397 

Speak . 397 

Speaking . 397 

Speak-o-phone . 397 

Spearmint . 397 

Special . 397 

Specialia generalibus derogant. 399 

Specialist . 399 

Specialize . 399 

Specially . 399 

Specialty . 400 

Specie. 400 

Species . 400 

Specific . 400 

Specifically . 401 

Specificatio . 401 

Specification . 401 

Speculation . 815 

Speculative . 815 

Speculative value . 815 

Speculator. 815 

Speculum . 816 

Speech . 816 

Speed . 816 

Speedometer . 816 

Speedway . 816 

Speedy . 816 

Spell. 816 

Spellbind.;.. 816 

Spend . 816 

Spendthrift trust. 833 

Spent .....-.. 833 

Spes . 833 

Spider. 833 

Spiffs .. 833 

Spike . 833 
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Spiked . 

Spiker . 833 

Spin . 833 

Spinal . 833 

Spindle .. 833 

Spine . 833 

Spinning . 833 

Spinster . 834 

Spiral . 834 

Spirit . 834 

Spiritous . 834 

Spirits . 834 

Spiritual . 834 

Spiritualism . 834 

Spiritualist . 834 

Spirituous . 834 

Spite. 834 

Spittoon. 835 

Spleen . 835 

Spline key. 835 

Split . 835 

Splitter . 835 

Splitting ... 835 

Spoil. 835 

Spoiled. 835 

Spoils . 835 

Spoliation . 835 

Spoliator ..... 836 

Spoliator of evidence ... 836 

Spoliatus debet ante omnia restitui. 836 

Spondet peritiam artis... 836 

Spondylolisthesis . 836 

Spondylolisthesis reversed .. 836 

Sponge. 836 

Sponsalia.. 836 

Sponsions . 836' 

Spontaneous .. 836 

Spontaneously ... 836 

Sponte . 836 

Spore . 836 

Sport . 837 

Sporter. 837 

Sporting .. 837. 

Sportsman ... *..... 837 

Spot . 837 

Spotlight . 838 
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Spouse .. 838 
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Spreading . 838 
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Stare decisis, et non quieta movere. 848 

Start. 848 
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Stationery .. 1348 

Statistics . 1349 

Stat pro ratione voluntas populi. 1349 

Statuary . 1349 

Statue. 1349 
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INDEX TO 

SOCIAL SECURITY AND PUBLIC 
WELFARE 


Abandonment, unemployment compensation, voluntary 
abandonment of employment as affecting right, §§ 
164-171, pp. 24a-259 
Accident, 

State old age assistance, recovery iback of, 
Assistance paid as result of, $ 28 
Payments made as result, liability of estate 
of recipient, § 29 

Temporary disability benefits for workers suffer¬ 
ing loss of earnings due to, § 74 
Unemployment compensation, unemployment as 
result of, S 166 

Actions, 

State old age assistance, recovery bajck of assist¬ 
ance paid, S 83 
Unemployment compensation, 

Maintenance of, §§ 235, ^ 

Taxes or contributions, collection and en¬ 
forcement, § 160, pp. 231-234 
Actors, social security legislation, status as independ¬ 
ent contractors for purpose of, § 5, p. 25 
Administrative agencies, 

Appeals on, § 13 
Awards and benefits, $ 12 
Blind persons, powers and duties, § 71 
Compensation and expenses, § 11 
Dependent children, aid to, § 63 
Powers and duties, § 9 

State old age assistance, 8 22 
Review of decision, § 13 
Rules and regulations, § 10 
State old age assistance, § 22 
State old age assistance. 

Appeal from decision, § 27, p. 60 
Investigation of applicants, 8 24 
Powers and duties, 8 22 
Unemployment compensation, post 
Administrative relations. Social Security Act, con¬ 
sideration in determining existence of employer- 
employee relationship, 8 5, p. 17 
Affidavits, 

State old age assistance, appeals from decisions, 
8 27, p. 69 

Unemployment compensation, validity of legisla¬ 
tion requiring applicants for benefits to file, 
889 

Affiliates, unemployment compensation, treating as 
single unit in determining requisite number of 
employees, 8 HO, pp. 162-167 

Age, 

Federal old age and survivors insurance benefits, 
Proof in respect of, 8 43 
Requirements respecting, 8 38, p. 80 
Unemployment compensation, unemployment re¬ 
sulting from old age, 8 166 
n c. J.S. 


Agricultural labor, 

Social security legislation, exemption, § 7, p. 29 
Unemployment compensation, post 
Aliens, blind persons, right to aid, 8 69 
Amendments, unemployment compensation, statutes 
providing for, 8 100 

American Legion Post, unemployment compensation, 
exemption, 8 124, n. 57 

Amount, unemployment compensation tax. Unem¬ 
ployment compensation, post 
Appeal and error. 

Administrative agency, decisions, 8 13 
Blind persons, review, decisions on applications 
for benefits, 8 72 

Federal old age and survivors insurance benefits. 
Appeals council, 8 36 
Decisions, 8 44 
Mothers’ pensions, 8 62 
Railroad employees retirement benefits, 8 65 
State old age assistance^ 

Grant or refusal of award, 88 26^ 27, pp. 58-63 
Recovery back of assistance paid, actiO'ns for, 
833 

Unemployment compensation, post 
Apple growers, unemployment compensation, 8 117, n. 
70 

Arbitrary action, unemployment compensation, judicial 
review, 8 232, p. 339 

Artists, social security l^slation, status as independ¬ 
ent contractors for purpose of, 8 5, p, 25. 
Assessment, unemployment taxes or contributions 
Unemployment compensation, post 
Assignments, federal old age and survivors insurance 
benefits, 8 39 

Assignments for benefit of creditors, xmemployment 
compensation taxes or contributions, priority of 
Uen, 8 147, p. 228 

Attorneys, unemployment compensation, independent 
contractor status, 8 127, n. 36 
Attorney’s fees, unemployment compensation. 
Actions for contributions or taxes, 8 150, p. 234 
Judicial review, 8 233 

Farther review, 8 234, p. 352 
Proceedings for, 8 224 

Review of assessment of contributions or taxes, 
8 146, p. 225, n. 94, 97 

Aunts, dependent children, aid in bringing up, 8 63 
Availability of work. Unemployment compensation, 
post 
Awards, 

State old age assistance^ 8 25, pp. 65-68 
Uniformity in respect of, 8 12 
Back pay, 

Federal old age and survivors insurance ben^ts, 
consideration as wages for purpose of, 8 40 
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Back pay—CJontInued, 

Unemployment compensation. 

Benefits, wages as basis for, § 246 
Evidence as to being wages for purpose of, § 
221, p. 319, n. 23 

Bemuneration or wages within meaning of 
statute, § 105 

Bankruptcy, employment compensation. 

Exclusion of trustees in, § 125 
Trustee as becoming employer, S 114 
Bar associationi^ unemployment compensation, exemp¬ 
tions, § 124 

Barbers, unemployment compensotilon, operation under 
lease agreement, § 130 

Base year, unemployment compensation, qualifying 
wages during, § 246 

Bean pickers, unemployment compensation, § 117, n. 
70 

Beauty shops, unemployment compensatloii, operatives 
as within coverage^ § 130 
Benefits, 

Federal old age and survivors Insurance benefits, 
generally, post 

Railroad employees retirement benefits, generally, 
post 

State old age assistance, nature of right, $ 1^ 
Unemployment compensation, i)ost 
Uniformity, § 12 

Benevolent organizations, unemployment compensa¬ 
tion, exemption, § 122, p. 182 
Construction of stktutes, § 123 
• Oflacers, i 124 

Blind persons, §§ 67-72, pp. 104-109 

Actusil need, basis for assistance, § 70 
' Administrative agencies, powers and duties, S 71 
Alien residents as entitled to aid, § 69 
‘ Amount of assistance; ^ 70 

, Appeal, decision on application for benefits, § 72 
Application for aid, § 72 
Availability of funds for rdief of, § 67 
’Certifieatioh of blindness^ application for aid, $ 72 
Citizenship, § 69 
Constitutionial provisions, S 67 
, Construction, 

Federal Social Security Act and related stat- 
' utes; § 3, p. 11 

Statutes providing for aid to^ { 68 
Correctional institutions, inmates as disqualified 
from receiving pension, § 69 
Coverage of federal social security statutes and 
related taxing statutes, §§ 4r-7, pp. 13-34 
Degree of blindness as beakng on right to bene¬ 
fits, i 69 

Discretion in respect to benefits for support of, § 
67 

Eligibility for benefits, S 69 
Enforceinent of rights to relief, § 72 
■ Evidence, proceedings involving ri^t to benefits, 

§ 72 . 

Federal assistance, S 67 
Hearings, application for aid, § 72 
Judicial proceedings for enforcement of right to 
' r^ef, § 72 

l iCtf lSteti ya power, to determine matter of pen- 


Blind persons—Continued, 

Liberal construction. 

Federal Social Security Act and related stat¬ 
utes, § 3, p. 11 
Statutes relating to, § 68 

Local authorities, power or duty to relieve blind, 
§ 67 

Maximum amount of assistance, § 70 
Nature of relief by way of allowance, § 67 
Need as essential to grant of benefits, § 69 
Obligation of government to grant relief, § 67 
Old age assistance, receipt of or eligibility for 
as affecting right to aid, § 69 
Parties, Judicial proceedings for enforcement of 
rights to aid, § 72 

Personal nature of right to relief, § 67 
Pleadings, proceedings for enforcement of right 
to relief, § 72 

Powers and duties of administrative agencies, 
§ 71 

Procedure for obtaining benefits, S 72 
Property holdings disqualifying for aid, § 69 
Public institutions, inmates right to aid, § 69 
Purpose of aid statutes, § 67 
Reform institutions, inmates disqualified from aid, 
§ 69 

Remedial nature of aid statutes, § 68 
Residence qualifications, § 69 
Review, decisions respecting grant of benefits, § 72 
Right to benefits, § 69 

Rules and regulations for administering aid stat¬ 
utes, § 71 

Strict -instruction of aid statutes, § 68 
’ Striking name of pensioner from rolls, § 72 
Taxation for pui^pose of supplying relief, § 67 
Validity, 

Federal Social Security Act and related stat¬ 
utes, § 2 

Statutes providing for aid to, $ 68 
Boards. Administrative agencies, generally, ante 
Bonus, unemployment compensation, bonus in lieu of 
vacation pay as affecting eligibility, § 159 
Bootblacks, social security legislation, coverage as ex¬ 
tending to, § 5, p. 20, n. 38 

Breach of contract, unemployment compensation, ^- 
gibllity in case of, § 167 
Brokers, social security le^slation, 

Coverage as extending to, § 6, p. 20, n. 38 
Status as independent contractors for purpose ol^ 

§ 5, p. 25 
Burden of proof, 

State old age assistance, 

Appeal from decision, § 27, p. 59 
Recovery back of assistance paid, actions for, 

§ 33 

Unemployment compensation, post 
Burial expenses^ state old age assistance^ § 25, p. 56 
Burlesque theater, unemployment compensation, serv¬ 
ices as performed in usual place of business, } 
107, n. 48 

Business trusts, social security legislation, coverage as 
extending to trustees, § 5, p. 21 
Business venture, unmployment compensation, 
Employee voluntarily leaving employment for, 6 
167, p. 266 

Leaving emplpiyment for puii>ose of as affecting' 
riglit, i 157 . 
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Cab drivers, unemployment compensation, S 137 
Carry-over provisions, unemployment compensation, 
taxes or contributions, § 83, p. 125 
Casual employees, social security legislation, exemi>- 
tion from provisions, § 7, p. 27 
Cemeteries, unemployment compensation, exemption. 
Corporations or associations operating, § 124 
Employees, § 119 

Certiorari, unemployment compensation, § 226 

Review of assessment of contributions or taxes, 
§ 146, p. 225 

Chambers of commerce^ unemployment compensation, 
exemption, § 124 
Charitable organizations, 

Social security legislation, exemption, § 7, p. 32 
Unemployment compensation, exemption, ^ 12^ 
124, pp. 181-187 
Burden of proof, S 160, p. 233 
Construction of statutes ‘ relating to, § 123 
Chicken hatcheries, unemployment compensation,' em¬ 
ployees, § 120 
Children, 

Crippled, § 66 
Dependent children, post 

Federal old age and survivors insurance benefits, 
§ 38, p. 81 

State old age assistance, ' 

Aid from and obligation of support as affect¬ 
ing eligibili^^ § 19 

Recovery back of .assistance paid, liability in 
respect of, § 30. 


Child welfare. Maternal and child welfare generally, 
post 

Classification, state old age assistance, § 17 
Collection. Unemployment compensation, post 
Collective bargaining, unemploym^t compensation, 
labor dispute as result, of violation of agreement, 
S 185 

Commercial farming operations, unemployment com¬ 
pensation, employees engaged'in, § 116 
Commission salesmen, unemployment compensation, § 
135, p. 203 

Commissions. Administrative agencies, generally, ante 
Common law, unemployment compensation, r^ation- 
ship of employer-employee as determined by prin¬ 
ciples of, § 103 

Community dbest, social security legislation, exemption 
of employ^, § 7, p. 32 
Compensation, 

Administrative agencies, § 11 
Social Security Acty employer-employee relation¬ 
ship as dependent on payment of, § 5, p. 19 


Computation, federal old age and survivors insurs^ 
benefits, § 41 
Concealment, 

State old age assistance, recovery back of a^st- 
ance paid as result of, § 28 .. 

Unemployment compensation. 

Criminal liability;*'! 2531 
Penalties, § 252 . ' '• * ' 

Conclusions, unemployment comjpenaation, proceedings 
for, I 224 ; ^ * 

Condonation, unemployment compe^ation, misconduct 
disqualifying,employee, § 162 , ‘... 
CJon^ipsiqfjf^power^ § 1, A- .1 
ConsdlidfttioE ‘ 
iinits;"§'ll4 


Constitutional provisions. 

Blind persons, pensions for, § 67 
Exercise of power in confiict with, ! 1, n. 1 
State old age assistance^ § 15 
Unmployment compensation, establishment of 
system subject to requirements of, § 81, p. 120 
Construction and operation of statutes relating to» 
Blind persons, § 68 

Federal old age and survivors Insurance ben^Lta^ 
§ 34 

Mothers’ pensions, § 58 

Railroad employees retirement benefits, ! 46 
ReUef, § 3, pp. 10-13 
State old age assistance, § 15 
Unemployment compensation, §$ 95-99, pp. 135- 
143 

Exemption from taxes or contributions, g 98 
Judicial review, § 226 

Contingency, unemployment compensation,'legislation 
dependent on, § 81, p. 122 

Contractors, unemployment compensation, employees 
of. § 113 ^ . 

Contributions, 

Federal old age and survivor jnsurance benefits, 
§ 35, p. 75 

Unemployment compensation, post 
Control, unemployment compensation, employer-em* 
ployee relationship as dependent on right to con¬ 
trol, § 104 

Cooperatives, unemployment comp^ation, exemption 
of services by or for, § 116, p. .175 
Corporations, 

Social security legislatiofi, officers, 

Included within coverage, §,5, p. 22 . li. 
Independent contractors for'^purpose of,:§ 6, 
P. 26 , . 

Unemployment compensation, ' ' . 

Employers, § 108 ,5 ^ 

Employing unit, § 112 r % - • 

Employing unit in determinli^ r^uisith. dum¬ 
ber of employed, § 110, p, ife 
Correctional institutions, bliiiLd peysoni iniuates as 
disqualified from receiving pei^oim, § 69 ' - 

Cost-plus basis,;; nn^ployment cWpepsatipn -con¬ 
tractors operating on, g 127, m 19 ’•> 

Costs, £' ‘ ' 

Railjroad employees,, retirement benefits, review of 
'decisionof retirement board, §55’"'* ^ . . 
Unemployment compensation, , 

Actions for contributions or taxes, g 150, p: 
234 

' ‘ ' ' Judicial review, g 233 

Furthmr review, g 234, p. 352 

Counties, . , 

Blind persons, duty to. provide beneflpsi, § 67' 

Home relie:^ payments by.state for purpose of, 
§8 

. Old age assistance, resPQQ^bility as depend^ 
' " on legal settlement, g 17 , ^ 

State old age assistance, payment of benefits,. { 16 
Coverage of federal social security stqjtutes luid re¬ 
lated tajting statutes, gg 4r-7, pp. 18-^ . 

Crimes and offenses. .UnepiployiAent compen^^on, 
post . : r.. 

pro- 


Crippled childrei^^ { 66 
Oross-examlnatio^ unei 
ceedings lor, g 223' 
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Dairy farming, unemployment compensation, exemp¬ 
tion, § 118 

Dance halls, unemployment compensation, employees, 
§ 132 

Dangerous working conditions, unemployment compen¬ 
sation, voluntarily leaving employment, § 171 
Death benefits, federal old age and survivors insur¬ 
ance, § 37 

Deductions, federal old age and survivors Insurance 
benefits, § 41 
Definitions, 

Agricultural labor, § 7, p. 29; § 115, p. 175 

Assistance, § 14 

Available for work, § 203 

Base period, § 142, p. 213, n. 55 

Base year, § 242 

Charity, § 122, p. 182, n. 6 

Contract of hire, § 101, p. 145 

Employ, § 101, p. 145 

Employee, § 101, p. 145 

Employer, § 108 

Employing unit, § 112 

Employment, § 5, p. 15; § 35, p. 76; $ 101, p. 146; 

§ 103 

Farm labor, § 115, p. 175 
Fault, § 161 

Freedom from control, § 104 
Good cause, § 167, p. 253 
Income, § 18, p. 44 
Independent contractors, § 127 
Labor dispute, § 174 
Lockout, §§ 176, 188 
Need, $ 18, p. 43, n. 71 
Partnership, § 133 
Pension, § 14 
Places of business, § 107 
Public welfare, § 1 
Bemuneration, § 105 
Resources, § 18, p. 44 
Service^ S 101, p. 149 
Stoppage of work, § 190 
Strike, § 176 

Total unemployment, § 158 
Unemployment, § 101, p. 149 
Unemployment compensation, post 
Wages, § 35, p. 76; § 40 
Wilful misconduct, § 1^ 

Deliverymen, unemployment compensation, coverage, 

3 137 

D^ndent children, §§ 63, 64 
Administrative agencies, § 63 
Dependency as respects federal old age and sur¬ 
vivors insurance benefits, § 38, p. 81 i 

Discretion in re^ct of aid, § 63 
Poor laws, effect of, § 64 
Purpose of legislation relating to, § 63 
Recovery back of payments made for support 
maintenance, § 66 

Reimbursement for expenditures by department 
of welfare, § 63 

Settlement or residence as respects aid, § 63 
Showing of dependency essential to grant of aid, 

§ 63 

State or federal assistance, § 63 
Statutory provisions, § 63 

D^ression years, unemployment compensation, adop¬ 
tion of legislation during, § 75, n. 33 


Diligence, unemployment compensation, exercise with 
respect to right to benefits, § 217 
Disability, 

Railroad employees retirement benefits, § 51 
Temporary benefits for loss of earnings from non- 
occupational sickness or accident, § 74 
Discretion, 

Blind persons, benefits for support of, § 67 
Dependent children, aid to, § 63 
Mothers’ pensions, § 57 
State old age assistance, grant of, § 24 
Unemployment compensation. 

Administrative agencies, § 213 
Judicial review, § 232, p. 340 
Discrimination, state old age assistance, § 16 
Disloyalty, unemployment compensation, eligibility as 
affected, § 155 
Distraint, 

Social security taxes, enforcement of payment, § 
35, p. 76 

Unemployment compensation, collection of taxes 
or contributions, § 150, p. 231 
Distributors, unemployment compensation, employee 
status, § 128, n. 46 

Divorce, mothers’ pensions, eligibility of divorced 
woman, § 59 

Docket fees, unemployment compensation. Judicial 
review, § 229, n. 41 

Domestic obligations, unemployment compensation, 
voluntarily quitting work because of, § 168 
Domicile. Residence or domicile, generally, post 
Due process, unemployment compensation, proceedings 
for, § 216 

Economic reality, Bocial Security Act, consideration in 
determining employer-employee relationship, § 5 , 
p. 19 

Economic security, unemployment compensation stat¬ 
utes, promotion of, § 77 
Educational organizations. 

Social security legislation, exemption, § 7, p. 32 
Unemployment compensation, exemptions, §§ 122 - 
124, pp. 181-187 

Construction of statutes relating to, § 123 

Elected officials, state old age assistance, eligibility, 
§ 17 

Eligibility, 

Blind persons, § 69 

Federal old age and survivors insurance benefits, 
I 38, p. 79 

Wages as basis, § 40 
Mothers’ pensions, § 59 
State old age assistance, post 
Unemployment compensation, post 
Emergency relief. 

Construction of statutes relating to, § 3, p. 12 
Validity of statutes relating to, § 2 
Employees. Unemployment compensation, post 
Employers. Unemployment compensation, post 
Employment. Unemplosunent compensation, post 
Employment records, federal old age and survivors 
insurance benefit claims based on, 5 40 
Employment taxes, 

Federal old age and survivors insurance benefits, 
generally, post 

Unemployment compensation, generally, post 
Encumbrances, unemployment compensation taxes or 
contributions, priority of lien, 3 147, p. 228 
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Enforcement. Unemployment compensation, post 
Entertainers, unemployment compensation, § 132 
Equity, unemployment compensation, maintenance of 
suit in, § 235 
Estates of decedents. 

Federal old age and survivors insurance, enforce¬ 
ment of claim for benefits, § 38, p. 79 
State old age assistance, liability for assistance 
wrongfully received, § 29 
Estoppel, 

Social security taxes, liability for, § 5, p. 17 
State old age assistance, reimbursement for aid 
granted, § 28 

Unemployment compensation, recovery back of 
contributions paid under protest, § 153 
Evidence, 

Blind persons, proceedings involving right to ben¬ 
efits, § 72 
Burden of proof. 

State old age assistance, post 
Unemployment compensation, post 
Federal old age and survivors insurance benefits, 
application supported by, § 43 
Presumptions, generally, post 
Railroad employees retirement benefits, proceed¬ 
ings before retirement board, § 54 
State old age assistance. 

Actions to recover assistance paid, § 33 
Appeal from decision, § 27, p. 59 
Application for, § 24 
Unemployment compensation, post 
Exceptions, 

Social security legislation, operation of, § 7, pp. 
27-34 

Unemployment compensation, preservation of 
questions for judicial review, § 232, p. 340 
Excise taxes. 

Federal old age and survivors insurance benefits, 
§ 35, p. 75 

Unemployment compensation, § 139 
Exemptions, 

Social security legislation, § 7, pp. 27-34 
Unemployment compensation, post 
Expenses, 

Administrative agencies, § 11 
State old age assistance, administration of law, 
§ 23 

Experience rating. Unemployment compensation, post 
Expert evidence, unemployment compensation, pro¬ 
ceedings for, § 221, p. 319 

Family obligations, unemployment compensation, vol¬ 
untarily leaving employment because of, § 168 
Family status, federal old age and survivors insurance 
benefits, determination for purpose of, § 38, p. 79 
Farm labor, 

Social security legislation, exemption, § 7, p. 30 
Unemployment compensation, post 
Federal aid. 

Blind persons, assistance to, § 67 
State old age assistance, § 23 
Federal home loan banks, unemployment compensa¬ 
tion, exemption of members, § 125 
Federal old age and survivors insurance benefits, §§ 
34-44, pp. 74-88 

Abandonment of spouse, death benefits as affected, 
§ 38, p. 81 

Accrual of right to benefits, § 38, p. 80 


I Federal old age and survivors insurance benefits— 
I Continued, 

Actors, status as independent contractor for pur¬ 
pose of, § 5, p. 25 

Actual payment of wages as prerequisite, § 40 
Administrative oflBcers, powers and duties, § 36 
Administrative procedure, § 43 
Administrative relations, consideration in deter¬ 
mining employer-employee relationship, § 5, 
p. 17 

Age, 

Proof in respect of, § 43 
Qualifications, § 38. p. 80 
Agricultural labor, exemption, § 7, p, 29 
Aid to state, § 23 
Amount, § 41 
Appeals, § 44 
Appeals council, § 36 

Application as condition precedent to right, § 43 
Artists, status as independent contractors for pur¬ 
pose of, § 5, p. 25 
Assignments, § 39 

Available benefits, §§ 37-42, pp. 78-85 
Average monthly wage, computation, § 41 
Back pay as remuneration for purpose of, § 40 
Bootblacks as within coverage of statute, § 5, p. 
20, n. 38 

Brokers, status as independent contractors for 
purpose of, § 5, p. 25 

Business trusts, trustees as within coverage, § 5, 

p. 21 

Casual labor, exemption of employees performing, 
§ 7, p. 27 

Charitable organizations, exemption from provi¬ 
sions of law, § 7, p. 32 
Children, § 38, p. 81 

Collection of taxes imposed, § 35, p. 75 
Community chest, exemption of employees from 
provisions of law, § T, p. 32 
Compensation, employer-employee relationship as 
dependent on payment of, § 5, p. 19 
Computation, § 41 

Conclusiveness of wage records for purpose oft 
§ 40 

Conditions prerequisite to right to primary in¬ 
surance benefits, § 38, p. 80 
Construction, 

Social Security Act and related statutes, § 3, 
P. 11 

Statutes relating to, § 34 

Constructive payment of wages as sufficient for 
purpose of, § 40 
Contribution taxes, § 35, p. 75 
Corporate officers. 

Coverage as including, § 5, p. 22 
Status as independent contractors, § 5, p. 26 
Coverage of social security statutes and related 
taxing statutes, §§ 4r-7, pp. 13-34 
Death benefits, § 37 
Deductions, § 41 

Delayed application, retroactive payments in case 
of, § 41 

Dependency of children as respects right to bene- 
filts, § 38* p. 81 

Determination of existence of employer-employee 
relationship for purpose of, § 5, p. 17 
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Federal old age and survivors insurance benefits— 
Continued, 

Disability compensation as subject to ta^:, | 35, 
p. 76 

Distraint, collection of taxes involved, § 35, p. 76 
Economic reality, consideration in determining 
employer-employee relationship, § 5, p. Id 
Educational organizations, exemption of em¬ 
ployees, § 7, p. 32 
Eligibility, § 38, p. 79 
Wages as basis, § 40 

Employees administering laws, powers and duties, 
§ 36 

Employers within statutes relating to, § 6 
Employment records, claim for benefits based on, 
§ 40 

Employments and employees within social securi¬ 
ty statutes and related taxing statutes, § 5, 
pp. 14r-26 

Enforcement of taxes imposed, § 35, p. 76 
Estate of deceased wage earner, enforcement of 
claim for benefits, § 38, p. 79 
Estoppel, § 5, p. 17 

Evidence, application supported by, § 43 
Excise taxes, § 35, p. 75 

Exemptions and exceptions from statutes, § 7, pp. 
27-34 

Family status, determination for purpose of, § 38, 
p. 79 

Farm labor, exemption, § 7, p. 30 
Filling stations, operators as within coverage, § 
5, P. 21 

Financing provisions, § 35, p. 75 
Fishing vessels, members of crew as within cover¬ 
age, § 5, p. 20 

Future benefits, assignment, § 39 
Governmental service, exemption of employees in, 

- § 7, p. 28 

Homeworkers, status as Independent contractors 
for purpose of, § 5, p. 25 
Horticultural labor, exemption, § 7, p. 30 
Income tax on employees, § 35, p. 75 
Independent contractors, 

Coverage as Including, § 5, p. 23 
Income as wages subject to tax, § 35, p. 76 
Injunction, assessment or collection of taxes, § 35, 
p. 77 

Insurance agents. 

Commissions received as subject to tax, § 
35, p. 76 

Coverage as including, § 5, p. 22 
Exemption, § 7, p. 28 

Insured individuals, benefits as limited to, $ 37 
Interest, penalties awarded, § 35, p. 77 
Investment trust, trustees as within coverage, § 

5, p. 21 

Judicial review, § 44 

Liberal construction of Social Security Act and 
related statutes, § 3, p. 11; § 4; § 34 
Liens, insurance contributions taxes, § 35, p. 77 
Literary organizations, exemption from provisions 
of law, § 7, p. 32 

Livestock, exemption of employees engaged in car¬ 
ing for, § 7, p. 30 

Logging operations, persons engaged in as in¬ 
dependent contractors, § 5, p. 25 
Lump sum death payment^ § 37 


Federal old age and survivors insurance benefits— 
Continued, 

Monthly pensions^ § 37 

Mother’s insurance benefits, § 38, p. 80 

Musicians, 

Independent contractors, § 5, p. 25 
Within coverage, § 5, p. 20 
Officers administering law, § 36 
Overpayments, § 42 

Partnership, exemption of relatives employed by, 
§ 7, p. 27, n. 8 

Penalties, civil actions for recovery of, § 35, p. 77 
Persons covered, § 5, pp. 14r-26 
Persons entitled, § 38, pp. 79-82 
Physicians, within coverage, § 5, p. 21 
Powers and duties of administrative ofiSicers and 
employees, § 36 

Primary insurance benefits, § 38^ p. 79 
Proceedings, § 43 

Proof as condition precedent to payment, § 43 
Purpose of statutes, | 34 
Real estate brokers, coverage, § 5, p. 20, n. 38 
Referee, proceedings before on hearing of claim, § 
43 

Refunds, remedies of taxpayers, § 35, p. 77 
Relationship of employer and employee for pur¬ 
pose of, § 5, p. 15 

Relatives, exemption of persons performing serv¬ 
ices for, § 7, p. 27 

Religious organizations, exemption from pro¬ 
visions of law, § 7, p. 32 
Remedial nature of statutes relating to, § 34 
'Remedies of taxpayer, § 35, p. 77 
Retroactive payment, § 41 
Review of decision, § 44 

Rules and regulations, administrative officers. 



Coverage, § 5, p. 21 

Status as independent contractors, § 5, p. 25 
Scientific organizations, exemption, § 7, p. 32 
Seamen, exemption, § 7, p. 29 
Solidtors, coverage, § 5, p. 21 
State aid, § 23 

State old age assistance statutes, construction In 
connection with federal law, § 15 
Stepchildren, § 38, p. 81 
Taxes, § 35, pp. 75-78 
Taxicab drivers, § 5, p. 21 

Test of employer and employee relationship, § 5, 

p. 16 

Total wages, benefits based on, § 41 
Treasury regulations, consideration on construing 
loss, § 34 

Trucking operators, 

Coverage, § 5, p. 21 

Status as independent contractors, § 5, p. 25 
Types of benefits, § 37 
Underpayments, § 42 
Validity of statutes relating to, § 34 
Vested rights to benefits, § 38, p. 80 
Wages, 

Basis for benefits, § 40 

Employer-employee relationship as dependent 
on payment of, § 5, p. 19 
Financing provisions calculated on, S 35, p. 75 
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Federal old age and survivors insurance benefits— 
Continued, 

Widows, § 38, p. 80 
Withholding taxes, § 35, p. 76 
Filling stations, social security legislation, operators 
as within coverage, § 5, p. 21 
Findings, unemployment compensation, proceedings 
for, § 224 

Fish, unemployment compensation, employees engaged 
in producing, § 120 

Fishing vessels, social security legislation, members 
of crew as within coverage of, § 6, p. 20 
Fraternal organizations, unemployment compensation, 
exemptions, § 124 
Fraud, 

State old age assistance, recovery back of pay¬ 
ments made as result of, § 28 
Liability of estate of recipient, § 29 
Unemployment compensation, judicial review with 
respect to, | 232, p. 339 

Free-lance models, unemployment comi)ensation, in¬ 
dependent contractor status, § 127 
Friends, state old age assistance, contributions volun¬ 
tarily given by as affecting eligibility, § 19 
Fruit growers and processors, unemployment com¬ 
pensation, § 117 
Funds, 

Relief funds, generally, post 
Unemployment compensation, post 
Funeral expenses, state old age assistance, J 25, p. 56 
Fur-bearing animals, unemployment compensation, 
employee on farm devoted to raising, § 121 
Furloughs, 

Railroad employees retirement benefits, employees 
on furlough as entitled to, § 48 
Unemployment compensation, employees of admin¬ 
istrative agency, § 211 

Future benefits, federal old age and survivors insur¬ 
ance benefits, assignments, § 39 
General principles, § 1 

Gifts, state old age assistance, eligibility as affected, 
§ 19 

Good cause, unemployment compensation, voluntarily 
quitting employment, § 167, pp. 253-256 
Government, 

Action, matter as proper subject of, § 1 
Employees, unemployment compensation, exclu¬ 
sion, § 125 

Functions, state old age assistance, § 14 
Service, social security legislation, exemption of 
employees in, § 7, p. 28 

Grandmothers, mothers* pensions, eligibility, § 59 
Grandparents, dependent children, aid in bringing up, 
§ 63 

Gratuities, unemployment compensation, inclusion in 
remuneration on which contribution is based, § 
141, p. 210 

Greenhouses, unemployment compensation, exemption 
of employees, §§ 116,119 

Handling farm products, unemployment compensa¬ 
tion, exemption, § 116 

Harmless error, unemployment compensation, judicial 
review, § 2^, p. 340 
Hearings, 

Blind persons, applications for aid, § 72 
State old age assistance. 

Application for, { 24 

SI C.J.S.—86 


Hearings—Continued, 

State old age assistance—Continued, 

Suspension or cancellation of certificate foT 
aid, § 25, p. 57 

Unemployment compensation, post 
Hearsay evidence, unemployment compensation, pro¬ 
ceedings for, § 220; § 221, p. 318 
Homestead, state old age assistance, lien on, § 31 
Homeworkers, social security legislation, status as in¬ 
dependent contractor, § 5, p. 25 
Horticultural labor, social security legislation, exemp¬ 
tion, § 7, p. 30 

Horticulture, unemployment compensation, exemption 
of employees, § 119 

Hospital care, fuimishing indigents at public expense, 
§ 73 

Hospitals, unemployment compensation, exemptions, 
§ 124 

Husband and wife. 

State old age assistance, 

Obligation of spouse for support as affecting 
eligibility, § 19 

Recovery back of assistance paid, liability in 
respect of, § 30 

Unemployment compensation, wife leaving employ¬ 
ment to join husband at new domicile, § 168 
Illegitimate children, railroad employees retirement 
benefits, § 50 

Illness, unemployment compensation. 

Inability to work because of, § 202 
Leaving employment because of, § 166 
Imprisonment, unemployment compensation, unemploy¬ 
ment as result of, § 161; § 164, p. 250 
Income tax, federal old age and survivors Insurance 
benefits, imposition on employees, § 35, p. 75 
Independent contractors, 

Federal old age and survivors Insurance benefits, 
income as wages subject to tax, § 35, p. 76 
Railroad employees retirement benefits, employees 
of independent contractor as eligible, $ 48 
Social security legislation, coverage as including, 
§ 5, p. 23 

Unemployment compensation. 

Coverage, §§ 126, 127, pp. 189-193 
Determination of status, $ 127 
Labor dispute, participation by employees, § 
179 

Salesmen, § 135, p. 202 

Independent trade or occupation, unemployment com¬ 
pensation. 

Exclusion from coverage, § 128 
Salesmen, § 135, p. 202 

Industrial disputes. Unemployment compensation, 
post 

Industrial Insurance agents, unemployment compensa¬ 
tion, exclusion, § 129 
Injunction, 

Federal old age and survivors Insurance benefits, 
assessment or collection of taxes, § 35, p. 77 
Railroad employees retirement benefits, § 45 
Unemployment compensation. 

Relief in connection with, § 237 
Validity of legislation in respect of, § 93 
Wrongful enforcement of contributions or 
taxes, § 151 

Insolvency, unemployment compensation taxes or con¬ 
tributions, priority of lien, § 147, p. 228 
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Insurance, 

Federal old age and survivors insurance benefits, 
generally, ante 
State old age assistance, 

Eligibility as affected, § 18, p. 45 
Reimbursement for payments made from pro¬ 
ceeds of policy, § 29 
Unemployment compensation as, § 76 
Insurance agents. 

Federal old age and survivors insurance benefits, 
commissions subject to tax, § 35, p. 76 
Social security legislation. 

Coverage, § 5, p. 22 
Exemption, § 7, p. 28 
Unemployment compensation. 

Coverage, § 129 
Exclusion, § 84 

Interest, 

Federal old age and survivors insurance benefits, 
penalties awarded, § 35, p. 77 
Unemployment compensation. 

Contributions, § 148 

Refund of contributions or taxes paid, § 152, 
p. 237 

International Reform Federation, unemployment com¬ 
pensation, exemption, § 124, n. 39 
Intoxicating liquors, old age assistance, appropria¬ 
tions to fund from liquor licenses and taxes, § 23 
Investment trust, social security legislation, coverage 
as extending to trustees, § 5, p. 21 
Irrigation, unemployment compensation, employees 
engaged in connection with, § 121 
Janitors, unemployment compensation, independent 
contractor status, 1127, a 37 
Joinder of parties, unemployment compensation, Judi¬ 
cial review, § 228 
Judgment, 

Mothers’ pensions, proceedings for, § 62 
State old age assistance, recovery back of assist¬ 
ance paid, actions for, § 33 
Unemployment compensation, actions for con¬ 
tributions or taxes, § 150, p. 234 
Judicial review. 

Appeal and error, generally, ante 
Unemployment compensation, post 
Jurisdiction, 

Mothers’ pensions, allowance of, § 62 
Railroad employees retirement benefits, review of 
decision of retirement board, § 55 
Unemployment compensation. 

Actions concerning, § 236 
Actions for contributions or taxes, S 150, p. 
232 

Administrative agencies, § 213 

Judicial review in respect of, § 232, p. 339 

Review of proceedings, § 226 

Jury questions. Questions of law and fact, generally, 
post 

Just cause, unemployment compensation, voluntarily 
leaving work without, § 167, p. 253 
Labor disputes. Unemployment compensation, post 
Labor unions, unemployment compensation. 

Exemptions, § 124 

Refusal of employment conditioned on Joining 
union, § 201 

Laundress, unemployment compensation, independent 
contractor status, § 127, n. 36 I 


Leases, unemployment compensation, persons work¬ 
ing under as within coverage, § 130 
Leave of absence, 

Railroad employees retirement benefits, employee 
on leave as entitled to, § 48 
Unemployment compensation, application for in 
order to preserve right, § 166 
Legal settlement, state old age assistance, responsi¬ 
bility as between municipalities, § 17 
Legislative powers* 

Old age assistance, § 14 

Relief funds, regulation of control and disposi¬ 
tion of, § 8 

Levy, unemployment compensation taxes, § 140 
Liberal construction of statutes relating to. 

Blind persons, § 68 

Federal old age and survivors Insurance benefits, 
§ 34 

Mothers* pensions, § 58 
Relief, § 3, pp. 10-13 
State old age assistance, § 15 
Unemployment compensation, § 96, pp. 138-141 
Exemption from taxes or contributions, § 98 
Meaning of terms, § 101, p. 144 

Liens, 

Federal old age and survivors insurance benefits, 
insurance contribution taxes, § 35, Pl 77 
State old age assistance, reimbursement for as¬ 
sistance paid, § 31 

Unemployment compensation, taxes or contribu¬ 
tions, i 83^ p. 126; § 147, pp. 227-230 
life insurance. 

State old age assistance. 

Ownership of policies as affecting eligibility, 
§ 18, p. 46 

Reimbursement for payments made from pro¬ 
ceeds of policy, § 29 

Unemployment compensation, agents as within 
coverage, § 129 
Limitation of actions, 

State old age assistance^ recovery back of assist¬ 
ance paid, § 33 
Unemployment compensation, 

Actions concerning, § 235, n. 27 
Collection and enforcement of taxes or con¬ 
tributions, § 150, p. 232 

Literary organizations, social security legislation, ex¬ 
emption, § 7, p. 32 
Livestock, 

Social security legislation, exemption of employees 
engaged in caring for, § 7, p. 30 
Unemployment compensation, exemption of em¬ 
ployees assisting in feeding, etc., § 120 
Loafing, unemployment compensation, disqualification 
for loafing on Job, § 162, n. 37 
Local welfare boards, 

See, also. Administrative agencies, generally, 
ante 

Compensation and expenses, § 11 
Relief funds, control and disposition of, § 8 
Review of decisions, state old age assistance, § 26 
Lockout. Unemployment compensation, post 
Logging operations. 

Social security legislation, persons engaged in as 
Independent contractors, § 5, p. 25 
Unemployment compensation, exemption, S 131 
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Lump sum payments, federal old age and surrivors in¬ 
surance benefits, § 37 

jUiarriage, unemployment compensation, quitting work 
to marry or because of marital obligations, § 168 
Master and servant relationship, unemployment com¬ 
pensation, employment as limited to, § 103 
Maternal and child welfare, §§ 5^-66, pp. 97-104 
Crippled children, § 65 
Dependent children, generally, ante 
Legislative enactments respecting, § 56 
Mothers’ pensions, generally, post 
Recovery back of payments made, § 66 
Statutory provisions, § 56 

Medical care, furnishing indigents at public expense, 
§ 73 

Medical organizations, unemployment compensation, 
exemptions, § 124 

Messengers, unemployment compensation, coverage, § 
137 

Milk truck drivers, unemployment compensation, § 118 
Mineral leases, unemployment compensation, opera¬ 
tions under, § 130 

Misconduct, unemployment compensation, discharge of 
employee on account of, § 162 
Misdemeanors, unemployment compensation, § 251 
Misrepresentation, state old age assistance, recovery 
back of payments procured through, § 28 
Mistake, state old age assistance, recovery bac^ of 
assistance paid as result of, § 28 
Liability of estate of recipient, § 29 
Modification, state old age assistance, award, $ 25, 
p. 57 

Appeal, § 27, p. 63 

Monthly pensions, federal old age and survivors in¬ 
surance benefits, § 37 

Moot questions, unemployment compensation, judicial 
review, § 232, p. 340 

Mortgages, unemployment compensation taxes or con¬ 
tributions, priority of lien, § 147, p. 228 
Mothers’ pensions, §§ 57-62, pp. 97-101 
Accrual of rights, § 60 
Amount, § 61 
Application for, § 62 
Charge against municipality, § 57 
Construction of statutes providing for, § 58 
Dependency as determinative of amount, § 61 
Discretion in respect of, § 57 
Divorce, eligibility of divorced woman, § 69 
Eligibility, § 59 

Financial inability to support child as ground, 
§ 59 

Grandmother of child as entitled to allowance, 
§ 59 

Grounds for allowance, § 59 
Joint application for, § 62 
Judgment, proceedings for, § 62 
Jurisdiction to make allowance, § 62 
Liberal construction of statutes providing for, $ 58 
Nature of allowance for, § 57 
Ownership of property as affecting eligibility for 
benefits, § 59 
Payment of benefits, § 57 
Proceedings to recover allowance, § 62 
Purpose of allowances, § 57 
Recovery back of payments made, § 66 
Residence requirements, § 59 
Review of matters renting to, $ 62 


Mothers’ pensions—Continued, 

Settlement requirements, § 59 
Termination of right, § 60 
Validity of statutes providing for, § 58 
Vested rights, § 59 

Municipal employees, unemployment compensation, ex¬ 
clusion, § 125 

Municipal works projects, liability in connection with, 
§ 3, p. 12 
Musicians, 

Social security legislation, 

Coverage, § 5, p. 20 

Status as independent contractors, § 5, p. 25 
Unemployment compensation, § 132 
Mutual benefit associations, unemployment compensa¬ 
tion, exclusion of soliciting agents, § 129 
National banks, unemployment compensation, exemp¬ 
tions, § 125 

Nature of social security and welfare statutes, § 2 
Need, old age assistance, eligibility as d^endent on, 
§ 18, p. 43. 

Newspaper carriers, unemployment compensation. 
Employee within statute, § 101, p. n. 18 
Exclusion, § 138, n. 78 
Independent contractor status, § 127 
Night club entertainers, unemployment compensation, 
§ 132 

Nonprofit organizations, unemployment compensation, 
exemption, §§ 122-124, pp. 181-187 
Notice, 

State old age assistance^ 

Application for, § 24 

Suspension or cancellation of certificate for 
aid, § 25, p. 57 

Unemployment compensation, 

Appeal, § 225, p. 330 
Claim for benefits, § 217 
Decision and findings, $ 224 

Nurseries, unemployment compensation, exemption of 
employees, § 119 

Oaths, railroad employees retirement benefits, power 
of retirement board to administer in proceedings 
before, § 53 

Offenses. Unemployment compensation, po.st 
Officers. Administrative agencies, generally, ante 
Old age, unemployment compensation, unemployment 
as result of, § 166 
Old age assistance. 

Blind persons, receipt of or eligibility for as af¬ 
fecting right to aid, § 69 

Eligibility, transfers of property to reduce assets, 
§ 18, p. 46 

Federal old age and survivors insurance benefits, 
generally, ante 

State old age assistance, generally, post 
Optometrist, old age assistance, recipient of grant 
as eligible for treatment by, § 73, n. 16 
Orchestra, unemployment compensation, members of, 
§ 132 

OTrders, state old age assistance, § 25, pp. 55-58 
Overpayments, federal old age and survivors insur¬ 
ance benefits, § 42. 

Painters, unemployment compensation, independent 
contractor status, § 127, n. 36 
Paperhangers, unemployment compensation, independ¬ 
ent contractor status, § 127, n. 36 
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Partial unemployment, unemploymeiit compensation, 
§ 158 
Parties, 

State old age assistance, actions to recover assist^ 
ance paid, § 33 

Unemplojrment compensation, proceedings for, § 
218 

Judicial review, $ 228 
Partnership, 

Social security legislation, ezemption of relative 
employed by, § 7, p. 27, n. 8 
Unemployment compensation, § 133 
Designation as employing unit, § 87 
Employing unit, § 112 

Determining requisite number of em¬ 
ployees, § 110, p. 165 

Part-time employees, unemployment comx>ensation, S 
138 

Pauperism, state old age assistance^ eligibility as de¬ 
pendent on, § 18, p. 44 

Payment, unemployment compensation, contributions 
or taxes, § 148. 

Penalties, 

Federal old age and survivors insurance benefits, 
civil actions for recovery of, § 35, p. 77 
Bailroad employees retirement benefits, prosecu¬ 
tion for, § 53. 

State old age assistance, liability of estate of re¬ 
cipient, § 29 

Unemployment compensation, § 252 
Taxes or contributions, § 83, p. 126 
Pensions, 

Blind persons, generally, ante 
Mothers’ pensions, generally, ante 
State old age assistance, generally, i)0st 
Unemployment compensation, eligibility, 

Employee receiving, § 156 
Pensioned employees, § 206 

Permanent disability, railroad employees retirement 
benefits, § 51 

Personal representatives, unemployment compensation, 
employing unit, § 112 

Physical condition, unemployment compensation, 
Duty to seek and accept work as affected, return 
to former employment, § 198 
Unemployment as result of, S Ifi^ 

Physicians and surgeons, 

Social security l^slation, coverage as extending 
to, § 6, p. 21 

Unemployment compensation, independent con¬ 
tractor status, § 127, n. 36 
Picketing. Unemployment compensation, post 
Piece work, unemployment compensation, 

Employee status, § 128, n. 46 
Exemptions, logging operations, § 131 
Services as performed within usual course of 
business, § 107 

Pin boys, unmployment compensation, exclusion, § 
138, n. 78 
Pleadings, 

Blind persons, proceedings for enforcement of 
right to b^efits, § 72 

Railroad employees retirement benefits, review 
of decision of retirement board, § 55 
State old age assistance, actions to recover as¬ 
sistance paic^ § 33 


Pleadings—CJontinued, 

Unemployment compensation, actions for con¬ 
tributions or taxes, § 150, p. 233 
Police power, unemployment compensation, establish¬ 
ment of system in exercise of, § 81, p. 121 
Political subdivisions, unemployment compensation, ex¬ 
clusion of employees, 1125 
Preferences, state old age assistance, § 16 

Recovery back of assistance i>aid, liability of es* 
tate of recipient, § 29 
Pregnancy, unemployment compensation. 

Quitting, because of, § 166 
Unemployment due to, § 205 
Preliminary hearing, unemployment compe n sa ti on, 
claim for benefits, § 223 

Preponderance of evidence, un^aployment compensa^ 
tion, proceedings for, § 221, p. 318 
Presumptions, 

State old age assistance, recovery back of assist¬ 
ance paid, actions for, § 33 
Unemployment compensation, 

Actions for contributions or taxes, | 150, 
p. 233 

Eligibility, § 155 
Judicial review, § 232, p. 339 
Proceedings for, § 219 

Reservation of right of control as respects 
employer-employee relationship, $ 104 

Prevention of pauperism, § 1 
Principles generally, § 1 

Priorities, unemployment compensation, taxes or con¬ 
tributions, § 147, pp. 227-230 
Probationary employees, unemployment compensation, 
§ 102 

Proceedings. Unemployment compensation, post 
Process, unemployment compensation, judicial review, 
service of process. § 229 

Processing farm products, unmploymeirt compensa¬ 
tion, exemption, § 116 

Property holdings, blind persons, ^gibility for aid, 
§69 

Protest, unemployment compensation, recovery back of 
contributions paid under, § 163 
Public institutions. 

Blind persons, inmates as entitled to aid, § 89 
Old age assistance, inmates as eligible, § 20 
Reimbursement of money expended for r^ef or 
maintenance of needy persons, § 8 
Public purpose, § 1 

Punishment, unemployment compensation, violations 
of law, § 251 

Purposes of statutes providing for, § 2 
Questions of law and fact. 

Railroad retirement board, proceedings before^ 
§ 53 

State old age assistance, recovery back of assist¬ 
ance paid, actions for, § 33 
Unemployment compensation. 

Actions for contributions or taxes, § 150, p. 
234 

Judicial review of fact qdestions, § 232, p. 341 
Railroad employees-retirement b^iefiti^ §§ 45-55, pp. 
88-97 

Administration of law, § 47 ; 

Amount of annuity, § SZ 
Appeals, § 55 ' 
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JEtailroad employees retirement benefits—Continued, 
Conclusiveness of determination by retirement 
board, § 53 

Construction of statutes providing for, § 46 
Costs, review of decision of retirement board, § 
55 

Designation of beneficiaries, § 50 
Disability, § 51 
Disqualification for, § 50 
Eligibility, §§ 49, 50 
Employees administering law, § 47 
Employers within statutes, § 49 
Employment and employees within statutes, § 48 
Evidence, proceedings before retirement board, 
§ 54 

Furlough, employee on as entitled to benefits, i 48 
Illegitimate children as entitled to, § 50 
Independent agency for administering law, S 47 
Independent contractor, employees of as entitled 
to benefits, § 48 
Injunction, § 45 

Investigation by administrative agencies, § 47 
Judicial review, § 55 

Jurisdiction, review of decisions of retirement 
board, § 55 

Leave of absence, employee on as entitled to bene¬ 
fits, § 48 

Nature of benefits, § 45 

•Oaths, power of retirement board to administer 
in proceedings before, § 53 
Officers administering law, § 47 
Penalties, prosecutions for, § 53 
Permanent disability, § 51 
Pleadings, review of decision of retirement board, 
§ 55 

Powers and duties of administrative oflScers, § 47 
Proceedings in respect of, §§ 53, 54 
Purpose of statutes providing for, § 46 
Questions of fact, proceedings before retirement 
board, § 53 

Railroad retirement board, § 47 
Record, review of decisions of retirement board, 
§ 55 

Regulations of administrative boards, § 47 
Relationship of employer and employee for pur¬ 
pose of, § 48 
Total disability, § 51 
Validity of statutes providing for, § 46 
Venue, review of decision of retirement board, 
§ 55 

Vested rights of beneficiaries, § 50 
Widows, § 50 

Witnesses, compelling attendance in proceeding 
before retirement board, § 53 
Ttailroads, 

Unemployment compensation, § 134 
Unemployment insurance fund, § 238 
Rate, unemployment compensation tax. Unemploy¬ 
ment compensation, post 
Receivership, unemployment compensation. 

Contributions or taxes, priority of lien, § 147, p. 
228 

Employing unit, § 112 

■Record, unemployment compensation. Judicial review, 
further review, § 234, p. 351 
IRecovery back. State old age assistance, post 


Reduction in earnings, unemployment eomi)ensatlon, 
voluntarily leaving employment because of, § 170 
Referees, unemployment compensation, powers, § 209 
Reference, Social Security Act, proceedings on hear¬ 
ing of claim for benefits, $ 43 
Reform institutions, blind persons, inmates as dis¬ 
qualified from receiving pension, § 69 
Refunds, 

Federal old age and survivors insurance benefits, 
remedies of taxpayers, § 35, p. 77 
Unemployment compensation, contributions or 
taxes paid, $ 152, pp. 235-238 
Rehearing, 

State old age assistance, application for, § 24 
Unemployment compensation, proceedings for, S 
223 

Relatives, 

Social security legislation exemption of persons 
performing services for, § 7, p. 27 
State old age assistance. 

Aid from and obligation of support as af¬ 
fecting eUgibility, § 19 

Recovery back of assistance paid, liability in 
respect of, § 30 
Relief funds, 

Administration of, § 9 
Creation, control and disposition of, § 8 
State old age assistance, administration of, § 23 
Religious organizations, social security legislation, 
exemption, § 7, p. 32 

Remedial legislation, state old age assistance, § 15 
Repeals, unemployment compensation, statutes pro¬ 
viding for, § 100 
Residence or domicile. 

Blind persons, § 69 
Crippled children, § 65 
Dependent children, § 63 
Mothers’ pensions, requirements, § 59 
State old age assistance, requirements in respect 
of, § 17 

Res Judicata, unemployment compensation, applica¬ 
tion of doctrine, § 224 

Resources, state old age assistance, eligibility of ap¬ 
plicant as affected, § 18, p. 44 
Retired employees, employment compensation, § 206 
Retirement benefits. Railroad employees retirement 
benefits, generally, ante 
Retroactive operation. 

State old age assistance award, § 25, p. 57 
Unemployment compensation, statutes relating to, 
§99 

Retroactive payments, federal old age and survivors 
insurance benefits, § 41 
Review. Appeal and error, generally, ante 
Revocation, state old age assistance, award, § 25, p. 
57 

Rules and regulations, administrative agencies, § 10 
State old age assistance, § 22 
Salesmen, 

Social security legislation. 

Coverage, § 5, p. 21 

Status as independent contractor, § 5, p. 25 
Unemployment compensation, § 135, pp. 200-203 
Sanipractor, old age assistance, authorization for 
treatment of recipient of grant, § 73^ n. 10 
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School attendance, unemployment compensation, vol¬ 
untarily leaving employment for purpose of, § 169 
Scientific organizations. 

Social security legislation, exemption, § 7, p. 32 
Unemployment compensation, exemptions and ex¬ 
ceptions, §§ 122-124, pp. 181-187 
Construction of statutes relating to, § 123 

Seamen, 

Social security legislation, exemption, § 7, p. 29 
Unemployment compensation, exclusion, § 136 
Seasonal workers, unemployment compensation, § 138 
Duty to seek and accept work, § 197, n. 29 
Eligibility, § 106 
Labor disputes, § 174 
Period of work, § 245 

Security, old age assistance, giving as condition 
precedent, § 21 

Self-employment, unCTaployment compensation, em¬ 
ployee leaving work for purpose of, § 167, p. 256 
Settlement, 

Crippled children, liability for aid, § 65 
Dependent diildren, place of, § 63 
Mothers* pensions, requirements in reject of, 
§ 59 

Severance pay, unmployment comi)ensation, 
Eligibility as affected, § 156 
Evidence on issue in respect of, § 221, p. 319, n. 23 
Receipt of as affecting right, § 157 
Shut-down period, unemployment compensation during, 
§ 159 
Sickness, 

Temporary diability benefits for workers suffering 
loss of earnings due to, I 74 
Unemployment compensation, employee becoming 
unemployed because of, § 166 
Slow-down, unemployment compensation, discharge of 
employees engaging in, § 189 
Social organizations, unemployment compensation, 
exemptions, § 124 
Solicitors, 

Social security legislation, coverage as extending 
to, § 5, p. 21 

Unemployment compensation, exclusion, § 129 
Spawn, unemployment compensation, employees en¬ 
gaged in producing, § 120 
Spouse. Husband and wife, generally, ante 
Stability of employment, unemployment compensation, 
promotion of, § 77 
State boards. 

Old age assistance, powers and duties, § 22 
Powers and duties in administering relief, § 9 
State employees, unemployment compensation, ex¬ 
clusion, § 125 

State institutions, reimbursement of money expended 
for relief or maintenance, § 8 
State old age and survivors insurance benefits, valid¬ 
ity of Social Security Act and related statutes, 
S2 

State old age assistance, §§ 14-33, pp. 39-74 

Abolishment of benefits, legislative power, § 16 
Accident, recovery back of assistance paid as re¬ 
sult of, § 28 

Liability of estate of recipient, § 29 
Actions, recovery back of assistance paid, § 33 
Administration, § 22 
Funds, S 23 


State old age assistance—Continued, 

Administrative review, grant or refusal of award, 
§ 26 

Adverse finding as precluding subsequent applica¬ 
tion, § 24 

Affidavits, appeal from decision, § 27, p. 59 
Age requirement, § 17 

Aid from other sources as affecting eligibility, 
§§ 19, 20 

Alienability of right to aid, § 16 
Allocation of funds, § 23 
Amount of award, § 25, p. 55 
Appeals, 

Administrative review, § 26 
Judicial review of decisions, § pp. 58-63 
Recovery back of assistance paid, actions for, 
§ 33 

Application for, i 24 

Assets of applicant, ^gibility as affected, S 18» 
p. 44 

Assignment of property or resources for purpose 
of qualifying, § 18, p. 40 
Award, § 25, pp. 55-58 
Benefits, nature of right, § 16 
Bond, reimbursement of municipality, § 21 
Burden of proof. 

Appeal from decision, § 27, p. 59 
Qualifications, § 24 

Recovery back of assistance paid, actions for^ 
§ 33 

Burial expenses, § 25, p. 56 
Cancellation, 

Benefits, § 25, p. 57 
Lien for assistance paid, § 31 
Charitable institutions, aid from as affecting 
eUgibility, § 20 
Children, 

Aid from and obligation of support as af¬ 
fecting eligibility, § 19 

Recovery back of assistance paid, liability, 
§ 30 

Classification for purpose of, § 17 
Concealment, recovery back of payments made as 
result of, i 28 
Conditions, 

BligibiUty, i 17 
Grant, § 25, p. 55 
Constitutional provisions, § 15 
Construction and operation of statutes r^ating to, 
§3,pp. 9-13; §15 
Contingent right to benefits, § 16 
Continuance of, § 16 
Conveyances in trust, 

Property to administering agency, § 21 
Security, recovery back of assistance paid, 
effect of, § 32 
Counties, 

Payments of benefits by, § 16 
Responsibility as dependent on legal settle* 
ment, § 17 

Deductions from award, § 25, p. 56 
Delegation of power, § 22 

Destitution as essential to eligibility, § 18, p. 44 
Destruction of warrant for, § 25, p. 58 
Determination of appeal from administrative 
agency, § 27, p. 62 
Disbursement of funds, § 23 


1366 



INDEX TO SOCIAL SECURITY AND PUBLIC WELFARE 


State old age assistance—Continued, 

Discretion of administrator, § 24 
Discrimination, § 16 

Disposition of appeal from administrative agency, 

§ 27, p. 62 

Disqualification, § 17 
Distinction, § 14 

Distribution of burden among municipalities, § 23 

Diversion of funds, § 23 

Domicile, eligibility requirement, § 17 

Duplicate warrant, § 25, p. 58 

Duration of lien for assistance paid, § 31 

Duty to provide, § 14 

Earning capacity of applicant, eligibility as af¬ 
fected, § 18, p. 45 
Elected officials as ineligible, § 17 
Eligibility, §§ 17-21, pp. 42-50 
Age requirement, § 17 

Aid from other sources as affecting, §§ 19, 20 
Assets of applicant as affecting, § 18, p. 44 
Assignment of property or resources as affect¬ 
ing, § 18, p. 46 

Burden of showing qualifications, § 24 
Gash in excess of prescribed amount as af¬ 
fecting, § 18, p. 45 

Contributions by others as affecting, § 19 
Destitution as essential, § 18, p. 44 
Domicile, § 17 

Earning capacity of applicant, § 18, p. 45 
Elected officials, § 17 

Fraudulent transfer of property, § 18, p. 46 
Gifts from others as affecting, § 19 
Income of applicant as affecting, § 18, p. 44 
Inmates of public institutions, § 20 
Insurance disqualification, § 18, p. 45 
Need as factor, § 18, p. 43 
Obligation of support by others as affecting, 
§ 19 

Ownership of property as affecting, § 18, p. 45 
Pauperism as essential, § 18, p. 44 
Property holdings of applicant, § 18, p. 44 
Recovery back of assistance paid to ineligi¬ 
ble persons, §§ 28-33, pp. 68-74 
Residence requirements, § 17 
Resources of applicant, § 18, p. 44 
Secondary obligation of support by others as 
affecting, § 19 

Security, giving of as condition precedent, § 21 
Statutory qualifications or conditions, § 17 
Temporary voluntary contributions by others 
as affecting, § 19 
Time of determining, § 17 
Enforceable right to grants provided for, § 16 
Estate of recipient, liability for assistance wrong¬ 
fully received, § 29 

Estoppel, reimbursement for aid granted, § 28 
Evidence, 

Actions to recover assistance paid, § 33 
Appeal from decision, § 27, p. 59 
Application for, § 24 

Excess aid, return of excess received by recipient 
in good faith, § 28 

Exhaustion of administrative remedies before ap¬ 
peal to courts, § 27, p. 59 
Expenses of administration, § 23 
Federal aid, § 23 


State old age assistance—Continued, 

Federal Social Security Act, construction in con¬ 
nection with, § 15 

Fraud, recovery back of assistance paid as result 
of, § 28 

Liability of estate of recipient, § 29 
Fraudulent transfer of property for purpose of 
qualifying, § 18, p. 46 

Friends, contributions voluntarily given by as 
affecting eligibility, § 19 
Funds, administration of, § 23 
Funeral expenses, § 25, p. 56 
Gifts, eligibility for assistance as affected, 8 19 
Governmental function, § 14 
Grant-in-aid legislation, § 15 
Grants of assistance, § 25, p. 55 
Gratuitous nature of benefits, § 16 
Hearing, 

Application for, § 24 

Suspension or cancellation of certificate for 
aid, § 25, p. 57 
Homestead, lien on, § 31 

Husband and wife, obligation of support by ^ouse 
as affecting eligibility, § 19 
Imposition of qualifications or conditions, § 17 
Income of applicant, eligibility as affected, § 18, p. 
44 

Insurance, 

Disqualification, § 18, p. 45 
Reimbursement for payments made from 
proceeds of policy, § 29 

Investigation pursuant to application, § 24 
Judgment, recovery back of assistance paid, ac¬ 
tions for, 8 33 

Judicial review, grant or refusal of award, 8 27, 
pp. 58-63 

Jury questions, recovery back of assistance paid, 
actions for, § 33 

Legal settlement, responsibility as between mu¬ 
nicipalities, 8 17 
Legislative power, § 14 

Liberal construction of statutes relating to, 8 3, 
pp. 9^13; § 15 

Lien, reimbursement for assistance paid, 8 31 
Life insurance. 

Ownership of policies as affecting eligibility, 
§ 18, p. 46 

Reimbursement for payments made from pro¬ 
ceeds of policy, § 29 

Limitation of actions, recovery back of assistance 
paid, § 33 

Liquor licenses, appropriations to pension fund, 
§ 23 

Local administrative officers, determination of 
right, § 24 

Loss of warrant for, 8 25, p. 58 
Minimum standards for purpose of, § 25, p. 56 
Misr^resentation, recovery back of payments pro¬ 
cured through, § 28 

Mistake, recovery back of payments’made through, 
§ 28 

Liability of estate of recipient, § 29 
Modification of award, § 25, p. 57 
Appeal, § 27, p. 63 
Municipal officers as excluded, § 17 
Nature of right to receive assistance, § 18 
Need, eligibility dependent on, § 18, p. 43 
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State old age assistance—Continued, 

Notice, 

Application for, § 24 

Suspension or cancellation of certificate for 
aid, § 25, p. 57 
Obligations in respect of, § 14 

Support by others as affecting eligibility, § 19 
Officers and employees administering, status of, 
§ 22 

Optical care, recipient of grants as eligible for, 
§ 73, n. 16 

Order for, § 25, pp. 55-58 

0^'e^payments. Recovery back of assistance paid, 
generally, post this head 
Ownership of property, eligibility as affected, § 
18, p. 45 

Parties, actions to recover assistance paid, § 33 
Pauperism, eligibility as dependent on, § 18, p. 44 
Penalties, liability of estate of recipient^ § 29 
Personal nature of right to aid, § 16 
Persons eligible. Eligibility, ante this head 
Pleading, actions to recover assistance paid, § 33 
Preferences, § 16 

Recovery back of assistance paid, liability of 
estate of recipient, § 29 

Presumptions, recovery back of assistance paid, 
actions for, § 33 
Proceedings to obtain, § 24 
Property of applicant, eligibility as affected, § 
18, p. 44 

Public institutions, inmates as eligible, § 20 
Purpose of legislation, § 15 
Qualifications of eligibility, § 17 
Burden of showing, § 24 
Qualified right to benefits, § 16 
Recovery back of assistance paid, §§ 28-33, pp. 
68-74 

Accident, payments made by, § 28 

Liability of estate of recipient, § 29 
Actions, § 33 

Burden of proof in action for, § 33 
Children, liability in respect of, § 30 
Claim against estates of recipients, § 29 
Contractual relationship in respect of, § 28 
Conveyances in trust or as security, effect of, 
i 32 

Distribution of repayment, § 28 
Estate of recipient, liability, § 29 
Estoppel, § 28 
Evidence in actions for, § 33 
Fraud, payments made as result of, § 28 
Liability of estate of recipient, § 29 
Judgment in actions for, § 33 
Jury questions in actions for, § 33 
Liability of. 

Estate of recipient, § 29 
Spouse, relatives or children, § 30 
lien, § 31 

Limitation of actions, § 33 
Mistake, payments by, § 28 

Liability of estate of recipient, § 29 
Parties to actions for, § 33 
Pleading in actions for, § 33 
Preferences and priorities, estate of deceased 
recipient, § 29 

Presumptions in actions for, § 33 
Relatives, liability in respect of, § 30 


State old age assistance—Continued, 

Recovery back of assistance paid Continued, 
Retroactive operation of statutes relating to,. 

§ 29 

Review in actions for, § 33 
Spouse, liability in respect of, § 30 
Statutory provisions, § 28 
Trial of action for, § 33 

Reduction of benefits, legislative power, § 16 
Rehearing, application for, § 24 
Reimbursement for aid granted. Recovery back 
of assistance paid, generally ante this head* 
Reimbursement of municipality providing, § 23 
Relatives, 

Aid from and obligation of support as af¬ 
fecting eligibility, § 19 

Recovery back of assistance paid, liability In* 
respect of, § 30 

Release of lien for assistance paid, § 31 
Remand of cause on appeal from decision, proceed¬ 
ings on, § 27, p. 60 
Remedial nature of legislation, § 15 
Reservations in grant of, § 17 
Residence requirements, § 17 
Responsibility as between municipalities, § 17 
Retroactive operation of award, § 25, p. 57 
Reversal on appeal from decision of adminlstra** 
tive agency, § 27, p. 62 

Review of grant or refusal of award, §§ 26, 27, pp* 
58-63 

Revocation of award, § 25, p. 57 
Rules and regulations, power to adopt, § 22 
Sanipractic treatment, recipient of grant as en¬ 
titled to, § 73, n. 16 

Scope of review, appeal from decision, § 27, p. 61 
Secondary obligation of support by others as af¬ 
fecting eligibility, § 19 
Security, 

Conveyances as, effect of, § 32 
Giving of as condition precedent, 5 21 
Self-executing constitutional provisions, § 23 
Spouse, 

Aid from and obligation of support as af¬ 
fecting eligibility, § 19 

Recovery back of assistance paid, liability im 
respect of, § 30 

Standard of assistance, § 25, p. 66 
Statutory provisions, § 15 
Tax levy for, § 23 

Temporary voluntary contributions by others as- 
affecting eligibility, § 19 
Time, 

Eligibility, § 17 
Payment of award, § 25, p. 57 
Transfers of property to reduce assets, eHgibility 
as affected, § 18, p. 46 

Traveling expenses as expenditures recoverable, 
§ 23, n. 71 

Trial, recovery back of assistance paid, actions 
for, § S3 

Trusts, conveyances in trust to municipality fur¬ 
nishing, $ 21 

Validity of statutes relating to, § 2 
Vested right, continuance of assistance^ § 16 
Wrongfully receiving assistance while possessed, 
of property, liability for amount of money re¬ 
ceived, § 28 
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Statutory provisions, 

Administrative agencies, powers and duties, § 9 
Appeals, § 13 

Blind persons, generally, ante 
Construction and operation. 

Relief statutes, § 3, pp. 10-13 
State old age assistance, § 15 
Dependent children, generally, ante 
Federal old age and survivors insurance benefits, 
generally, ante 
Liberal construction. 

Relief statutes, § 3, pp. 10-13 | 

State old age assistance, § 15 | 

Maternal and child welfare, ante 
Medical and hospital care for indigents at public 
expense, § 73 
Mature in general, § 2 
Purposes, § 2 

Relief funds, creation, control and disposition of, 

§ 8 

State old age assistance, generally, ante 
Validity, § 2 

Stepchildren, federal old age and survivors insurance 
benefits, § 38, p. 81 

Stepparents, dependent children, aid in bringing up, 

§ 63 

.Stockholders, unemployment compensation, employing 
unit, § 112 

Strict construction of statutes relating to, unemploy¬ 
ment compensation, § 98, p. 140 
Strikes. Unemployment compensation, post 
Subcontractors, unemployment compensation. 
Employees of, §§ 113,126 
Labor dispute, participation by employees, § 179 
Subpoenas, unemployment compensation, proceedings 
for, § 222 

Substitute employees, unemployment compensation, 
counting in determining requisite number of em¬ 
ployees, § 109 

Subversive activities, unemployment compensation, 
eligibility as affected, legislative power in reject 
of, § 89 

Summary proceedings, unemployment compensation, 
collection and enforcement of taxes, § 150, p. 231 
Supereedeas, unemployment compensation, judicial re¬ 
view, § 230 

Suppression of pauperism, § 1 

Survivors insurance benefits. Federal old age and sur¬ 
vivors insurance benefits, generally, ante 
Suspension of production, unemployment compensa¬ 
tion, right to compensation for unemployment re¬ 
sulting, § 164, p. 249, n. 60 

Sympathetic strikes, unemployment compensation, eli- 
gibiUty of employee engaging In, § 191 
Taxation, 

Blind persons, levy for relief of, § 67 
Employment taxes, 

Federal old age and survivors insurance bene¬ 
fits, generally, ante 

Unemployment compensation, generally, post 
Federal old age and survivors insurance benefits, 
generally, ante 

State old age assistance, levy for, g 23 
Unemployment compensation, post 
Taxicab drivers, 

Social security legislation, coverage as extending 
to, § 5, p. 21 


Taxicab drivers—Continued, 

Unemployment compensation, g 137 
Temporary disability benefits, award to worker suf¬ 
fering loss of earnings due to nonoccupational 
sickness or accident, § 74 

Terminal markets, unemployment compensation, ex¬ 
emption from agricultural labor, | 116 
Time, 

State old age assistance, eligibility, g 17 
Unemployment compensation, 

Actions for contributions or taxes, § 160, p. 
232 

Appeal to administrative agencies, § 225, p. 
330 

Application for refund of contributions or 
taxes paid, § 152, p. 236 
Judicial review, § 229 
Tips, unemployment compensation, 

Consideration as wages as basis for benefits, g 
246 

Remuneration on which contribution is based as 
including, g 141, p. 210 

Tobacco processors, unemployment compensation, ex¬ 
emption, § 116 

Total disability, railroad employees retirement bene¬ 
fits, § 51 

Total imemployment, unemployment compensation, 
necessity, § 158 

Trade disputes. Unemployment compensation, post 
Transportation. Unemployment compensation, post 
Traveling expenses, state old age assistance, adminis¬ 
tration of law, g 23, n. 71 

Traveling salesmen, unemployment compensation, g 
135, p. 201, n. 23; p. 202 

Treasury regulations, social security tax, consideration 
on construing law, § 34 
Trial, 

State old age assistance, recovery back of assist¬ 
ance paid, action for, g 33 
Unemployment compensation, 

Actions for contributions or taxes, g 150, p. 
234 

Criminal prosecution, g 251 
Judicial review, g 232, p. 338 
Trucking operators, social security legislation. 
Coverage, § 5, p. 21 

Status as independent contractors, § 5, p. 25 
Trustees, unemployment compensation, employing unit, 
g 112 

Trust fund, unemployment compensation, validity of 
statute providing for, § 83, p. 127 
Uncle, dependent children, aid in bringing up, g 63 
Underpayments, federal old age and survivors insur¬ 
ance benefits, § 42 

Unemployment compensation, g§ 75-252, pp. 110-364 
Abandonment of employment, eligibility as af¬ 
fected, §g 164-171, pp. 243-259 
Ability to work as essential, g 202 
Absence from work, 

Discharge for absence as voluntary abandon¬ 
ment of employment disqualifying claim¬ 
ant, § 165 

Misconduct dlsqualiftring employee, g 162 
Albstract questions, judicial review, g 232, p. 340 
Acceptance of work. Duty to se^ and accept 
work, generally, post this head 
Accident, unemployment resulting from, g 166 


1369 



INDEX TO SOCIAL SECURITY A:ND PUBLIC WELFARE 


Unemployment compensation—Continued, 

Accumulation of funds, purpose of legislation, § 78 
Actions, §§ 235, 236 

Taxes or contributions, collection and en¬ 
forcement, § 150, pp. 231-2Si 
Active effort to secure suitable work as essential, 
§ 197 

Actors, status as independent contractors, § 5, p. 
25 

Administrative agencies, §§ 209-215, pp. 30^314 
Appeal from, 

Judgment on judicial review of order or 
decision, § 234, p. 351 
Reversal of decision by higher tribunal, § 
228 

Appointment of members, § 210 
Compensation of oflScers and employees, § 212 
Conclusiveness, 

Assessment of contributions or taxes, § 
146, p. 226 

Findings, § 232, p. 342 
Creation of, §§ 77, 209 
Criminal prosecutions, § 215 
Discretionary power, § 213 
Employees, 

Compensation, § 212 
Removal or suspension, § 211 
Selection of, § 210 

Exhaustion of administrative remedies as 
condition precedent to action, § 236 
Findings, § 224 

Furlough, employees subject to, § 211 
Hearings, § 223 
Implied power, § 213 
Injunction restraining, § 237 
Interpretation of law, binding effect, § 95, p. 
138 

Judicial review, generally, post this head 
Jurisdiction, § 213 
Labor dispute, notice to, § 173 
Legislative power to create, §§ 92, 209 
Malfeasance, removal of members or ofScers 
for, § 211 

Misfeasance, removal of members or officers 
for, § 211 
Offenses, § 215 
Officers, 

Appointment or selection, § 210 
Compensation, | 212 
Removal or suspension, § 211 
Party to judicial review, § 228 
Powers, § 213 

Record on appeal from, § 231 
Refund of contributions or taxes paid, § 152, 
p. 237 

Removal of officers or employees, § 211 
Retroactive operation of rules or regulations, 
§ 214 

Review, | 225, pp. 329^2 

Assessment of contributions for taxes, § 
145; § 146, p. 226 
Dismissal of employee, § 211 
Rules and regulations, § 214 
Selection of employees, § 210 
Rulings of agencies of other states on com¬ 
parable statutes, binding effect, § 97 


Unemployment compensation—Continued, 
Administrative agencies—Continued 

Scope of review on appeal from decisions of, 
§ 232, pp. 337-349 
Further review, § 234, p. 351 
Subpoenas, § 222 
Suspension of. 

Officers or employees, § 211 
Payment, § 243 

Administrative character of statutes or laws, § 76 
Administrative review, proceedings for, § 225, pp. 
329-332 

Adoption of legislation, § 75 
Adversary character of proceeding for, 8 216 
Affidavits, validity of legislation requiring appli¬ 
cant for benefits to file, § 89 
Affiliates, treating as single unit in determining 
requisite number of employes, $ 110, pp. 162- 
167 

Age, unemployment resulting from old age, § 166 
Agricultural labor, exemption or exclusion, § 7, pp. 

29,30; 8§ 115-121, pp. 173-181 
Allowance of claim, judicial review, § 227 
Amendment of statutes providing for, § 100 
American Legion Post, exemption, § 124, n. 57 
Amount, §§ 243-246, pp. 358-361 
Amount of tax. Taxes or Contributions, post this 
head 

Appeal and error. 

Actions for contributions or taxes, 8 150, p. 
234 

Administrative review, 8 225, pp. 329-332 
Judicial review, generally, post this head 
Legislative power to provide for, § 94 
Refund of contributions or taxes, 8 152, p. 237 
Removal of members or officers of administra¬ 
tive agency, review of proceedings, § 211 
Review of assessment of contributions or 
taxes, § 146, pp. 224r-227 
Apple growers, § 117, a 70 
Application for benefit, § 217 
Appointment of members of administrative agen¬ 
cies, § 210 

Arbitrary action, judicial review, 8 232, p. 339 
Artists, status as independent contractors, § 5, 
p. 25 

Assessment of contributions or taxes, 8 1^ 
Administrative review, § 145 
Appeal from, § 146, pp. 224-227 
Certiorari to review, § 146, p. 225 
Judicial review or correction, 8 146, pp. 224- 
227 

Modification, 8 145 
Review, §§ 144r-146, pp. 222-227 
Revocation, § 145 

Assignments for benefit of creditors, priority of 
lien for contributions or taxes, 8 147, p. 228 
Attorneys, independent contractor status, 8 127, a 
36 

Attorney’s fees, 

Actions for contributions or taxes, 8 150, p. 
234 

Judicial review, 8 233 

Further review, § 234^ p. 352 
Proceedings for, 8 224 

Review of assessment of contributions or 
taxes, 8 146^ p. 225, a 94, 97 
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Unemployment compensation—Continued, 

Availability of employee for work, 

Burden of proof, § 219 

Conclusiveness of findings as to, § 232, p. 347 
Duty to seek and accept work conditioned on, 
§§ 202-208, pp. 300-308 
Evidence as to, § 221, p. 321 
Prima facie case, § 221, p. 318 
Availability of work. 

Cause for refusal of offer of employment, § 
200 

Distance from residence of employee as factor, 
§ 199 

Duration of disqualification for failure to ac¬ 
cept available work, § 199 
Duty to seek and accept available work, |§ 
199, 200, pp. 292-297 
Element of, § 79, p. 117 
Evidence as to, § 221, p. 321 
Failure to apply for available work, 199 
Good faith in refusal of offered employment, 
§ 200 

Right as presupposing lack of available work, 
§ 164, p. 249 

Transportation cost as element, § 199 
Validity of legislation respecting, § 91 
Award, legislative power to designate grounds, 
§ 88 

Back pay. 

Benefits, wages as basis for, § 246 
Evidence as to being wages for purpose of, § 
221, p. 319, n. 23 

Remuneration or wages within meaning of 
statute, 8 105 
Bankruptcy, 

Exclusion of trustees in, § 125 
Trustee as becoming employer, § 114 
Bar associations, exemptions, § 124 
Baibers, operation under lease agreement, § ISO 
Base year. 

Computation of benefits, § 242 
Qualifying wages during, § 246 
Bean pickers, § 117, n. 70 
Beauty shop operatives, coverage, § 130 
Beneficent purpose of legislation, § 77 
Benefits, 

Administrative determination of right, legis¬ 
lative power to authorize, § 92 
Base year for computation of, § 242 
Charging benefits paid against account, § 239 
Disqualification, construction of statutes re¬ 
lating to, § 98 

Eligibility, generally, post this head 
Forfeitures, § 244 

False representations or concealment, § 
252 

Protest by employer, § 249 
Recovery back of benefits paid, § 250 
Stopping payment of, § 243 
Wages as basis for, § 246 

Benevolent organizations, exemption, § 122, p. 182 
Construction of statutes relating to, § 123 
Officers, 8 124 

Boards. Administrative agencies, generally, ante 
this head 

Bonus in lieu of vacation t)ay, eligibility as af¬ 
fected, 8 159 


Unemployment compensation—Continued, 

Breach of contract, unemployment resulting, § 157 
Broad construction of statutes relating to, § 96, 
p. 138 

Brokers, status as independent contractors, 8 5, 
p. 25 

Burden of proof, 

Actions for. 

Contributions or taxes, 8 150, p. 233 
Recovery back of contributions paid, 8 
153 

Criminal prosecution, 8 251 
Judicial review, 8 232, p. 339 
Proceedings for, § 219 

Taxes or contributions, certiorari to review 
assessments, 8 146, p. 226 
Burden of unemployment, distribution of, 8 78 
Burlesque theater, services as within usual place 
of business, 8 107, n. 48 

Business venture, leaving employment for, as af¬ 
fecting right, 8 157; 8 107, p. 256 
Cab drivers, § 137 

Capability of employee, duty to seek and accept 
work conditioned on, 8§ 202-208, pp. 300-306 
Carry-over provisions, taxes or contributions, 8 
83, p. 125 

Casual labor, exemption of employees performing, 
§ 7, p. 27 

Cause of unemployment, 

Affecting right, 8 160 

Period of compensation determined by, 8 243 
Cemetery corporations or associations, exemp¬ 
tion, 8 124 

Cemetery employees, exemption, 8 119 
Certiorari, 8 226 

Review of assessment of contributions or 
taxes, 8 146, p. 225 

Chamibers of commerce, exemptions, 8 124 
Charging benefits paid against account, 8 239 
Charitable organizations, exemption, 8 7, p. 32; 
88 122-124, pp. 181-187 
Burden of proof, 8 150, p. 233 
Construction of statutes relating to, 8 123 
Chicken hatcheries, employees of, 8 120 
Claim for benefits, 8 217 
Hearing on, 8 223 

Classification of employers, legislative power, 8 86 
Collection. Taxes or contributions, post this head 
Collective bargaining agreement, labor dispute as 
result of violation of, 8 185 
Commercial farming operations, exemption of em¬ 
ployees, § 116 

Commission salesmen, § 135, p. 203 
Commissions. Administrative agencies, generally, 
ante this head 

Compelling production of books and papers, pro¬ 
ceedings for, § 222 

Competent evidence, decisions and findings sup¬ 
ported by, 8 221, p. 318 
Compulsory contributions, 8 139 
Computation of benefits, base year for, 8 242 
Concealment, 

Criminal liability, 8 251 
Penalties, 8 252 

Conclusions, proceedings for, 8 224 
Conclusiveness of. 

Assessment of taxes or contributions, 8 140 
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Unemployment compensation—Continued, 
Conclusiveness of—Continued 
Decision, § 224 

Findings of administrative agencies, § 232, p. 
342 

Conditions of employment, unwillingness to accept 
as cause for refusing offered employment, § 
200 

Conditions precedent, § 154 

Condonation, misconduct disqualifying employee, 
§ 162 

Consolidation of employing units, § 114 
Constitutional provisions, establishment of system 
subject to requirements of, § 81, p. 120 
Construction, 

Federal Social Security Act and rdated stat¬ 
utes, § 3, p. 11 

Statutes relating to, §§ 05-99, pp. 135-143 
Judicial review, § 226 

Contingency, legislation dependent on, $ 81i p. 122 

Contractors, employees of, § 113 

Contracts, 

Employment, existence of employer-employee 
relationship as determined from, § 102 
Hire, meaning of term as used in statute, § 
101, p. 145 

Contributions. Taxes or contributions, generally, 
post this head 

Control, employer-employee relationship as deter¬ 
mined from right to control, S 104 
Cooperation between state and federal govern¬ 
ment. 

Legislation designed for, § 80 
Validity of statutes authorizing, { 82 
Coox)eratives, exemption of services by or for, § 
115, p. 175 
Coiporate officers. 

Coverage as including, § 5, p. 22 
Status as independent contractors, $ 5, p. 26 
Corporations, 

Employers, § 108 
Employing unit, § 112 

Determining requisite numiber of em¬ 
ployees, § 110, p. 165 

Correction of assessment of contributions or taxes, 
§ 146, pp. 224-227 

Cost-plus basis, contractor operating on, § 127, n. 

19 

Costs, 

Actions for contributions or taxes, § 150, p. 
234 

Judicial review, $ 233 
Coverage, 

Employment and employees, generally, post 
this head 

Exemptions and exceptions, post this head 
Federal social security statutes and related 
taxing statutes, §§ 4-7, pp. 13-34 
Creation of fund, purpose of legislation, § 78 
Grimes and offenses. Offenses, generally, post 
this head 

Criminal responsibility, § 251 
Cross-examination, proceedings for, § 223 
Dairy farming, injunction, § 118 
Dance haUs, employees, § 132 
Dangerous working conditions, voluntarily leav¬ 
ing employment because o( § 171 


Unemployment compensation—Continued, 

Decision in proceedings for, § 224 
Deductions from wages, § 83, p. 124 
Deferment of payment of benefits, § 248 
Definitions, § 101, pp. 145, 149; § 103 
Agricultural labor, § 115, p. 175 
Available for wor^ § 203 
Base period, § 142, p. 213, n. 55 
Base year, § 242 
Charity, § 122, p. 182, n. 6 
Construction of statutes in respect of, § 96, 
p. 138 

Employer, § 108 

Legislative power to define, § 86 
Employing unit, § 112 
Fault, § 161 

Freedom from control, § 104 
Gk)od cause, § 167, p. 253 
Independent contractors, § 127 
Labor dispute, § 174 
Lock-out, §§ 176, 188 
Partnership, § 133 
Places of business, § 107 
Stoppage of work, § 190 
Strike, § 176 

Total .unemployment, § 158 
Wilful xnisconduct, § 162 

Delegation of authority, legislative power to dele^ 
gate to administrative agencies, § 92 
Deliverymen, coverage, § 137 
Dependence on wages as condition to receipt of,. 
§ 156 

Depression years, adoption of statutes during, 
75, a 33 

Designation of employment and employees, legis¬ 
lative power, § 84 
Number of employees, § 85 
Determination of existence of employer-employee- 
relationship for purpose of, § 5, p. 17 
Diligence, exercise in respect to right to benefits^ 
§ 217 

Directory statutes, construction as, § 95, p. 138 
Disallowance of claim, judicial review, § 227 
Discharge of employee for. 

Cause, period of disqualification for benefits,. 
§ 248 

Misconduct, eligibility as affected, § 162 
Discretion, 

Administrative agencies, § 215 
Judicial review in respect of, § 232, p. 340 
Disloyalty to government, eligibility as affected, 
§ 155 
Dismissal, 

Appeal, § 229 
Claim for benefits, § 224 

Disqualification. Eligibility, generally, post this 
head 

Distraint, collection of taxes or contributions, S 
150, p. 231 

Distribution of burden of unemployment, § 78 
Distributors, employee status, § 128, n. 46 
Docket fees, judicial review, § 229, n. 41 
Domestic obligations, voluntarily leaving work be¬ 
cause of, § 168 

Due process of law, proceedings for, § 216 
Duration of labor difipute, disqualification for ben¬ 
efits, § 194 
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Unemployment compensation—Continued, 

Duty to seek and accept work, §§ 197-20S, pp. 
291-306 

Active effort as essential, § 197 
Availability of employee, §§ 202-208, pp. 300- 
306 

Availability of work, generally, ante this 
head 

Capability of employee, §§ 202-208, pp. 300- 
306 

Cause for refusal of offered emplosunent, § 200 
Conclusiveness of findings in respect of, § 232, 
p. 347 

Condition demanded by claimant, § 204 
Evidence as to seeking employment, § 221, p. 
321 

Health as factor, § 205 
Physical condition as factor, § 205 

Return to former employment, § 198 
Reasonable effort, § 197 
Registering with employment service as suf¬ 
ficient, § 197 

Removal of claimant from locality as affect¬ 
ing availability for work, § 207 
Reporting weekly to employment service as 
sufficient, § 197 

Restrictions demanded by claimant, § 204 
Return to former employment, § 198 
Seasonal workers, § 197, n. 29 
Showing in respect of, § 197 
Suitability of work, §§ 199-201, pp. 292-299 
Questions considered in determining, § 201 
Transportation, availability for work as af¬ 
fected by Inability to provide, § 208 
Economic need as essential, § 156 
Economic security, promotion of, § 77 
Educational organizations, exemption, §§ 122-124, 
pp. 181-187 

Construction of statutes relating to, § 123 
Employees, § 7, p. 32 
Election to become employer, § 108 
Eligibility, 

Abandonment of employment as affecting, 
§§ 1G4-171, pp. 248-259 
Absence from work, 

Discharge for absence as voluntary aban¬ 
donment disqualifying claimant, § 
165 

Misconduct disqualifying employee, § 162 
Breach of contract by employer, § 157 
Burden of proof, § 219 
Cause of unemployment, § 160 
Conclusiveness of findings as to, § 232, p. 347 
Dependence on wages as condition, § 156 
Discharge for. 

Absence from work, § 165 
Misconduct, § 162 
Disloyalty as disqualifying, § 155 
Disqualification from benefits, § 155 

Construction of statutury provisions for, 
§ 98 

Recovery back of benefits paid, § 250 
Economic need as essential, § 156 
Evidence as to, § 221, p. 321 
Bspectation of resuming employment as af¬ 
fecting rlg^t, § 157 


Unemployment compensation—Continued, 

Eligibility—Continued, 

Fact of unemployment, §§ 157-159, pp. 241— 
244 

Fault of employee, unemployment as result 
of, §§ 161-163, pp. 244-248 
Financial condition of employee, § 156 
Good cause, vo-luntarily quitting employment,. 
§ 167, pp. 253-256 

Imprisonment of employee as affecting, § 161 
§ 164, p. 250 

Labor disputes, generally, post this head 
Loafing on job as affecting, § 162, n. 37 
Lockout, unemployment because of, § 188 
Misconduct of employee as affecting, § 162 
Partial unemployment, § 158 
Personal reasons, employee terminating em¬ 
ployment for, § 164, p. 250 
Pregnancy, quitting work because of, § 166 
Presumptions, § 155 
Qualifications in general, § 155 
Receipt of benefits in another state as dis¬ 
qualifying, § 156 

Removal from area of available work as af¬ 
fecting, § 164, p. 249, n. 62 
Separation allowance as affecting, § 156 
Severance pay as affecting, §§ 156, 157 
Sleeping while on duty as wilful misconduct 
disqualifying employee, § 162, n. 37 
Striking employees, §§ 176, 191 
Suspension of production, unemployment re¬ 
sulting, § 164, p. 249, n. 60 
Total unemployment as essential, § 158 
Vacation, employee on, § 159 
Without pay, § 164, p. 250 
Violation of rules by employee as affecting,. 
§ 163 

Voluntary abandonment of employment as af¬ 
fecting, §§ 164-171, pp. 248-259 
Voluntary dismissal, payment as affecting,. 
§ 157 

Waiting period, § 247 
Wilful misconduct of employee, § 162 
Employees. Employment and employees, general¬ 
ly, post this head 

Employers, §§ 108-114, pp. 159-173 
Accounts for, § 239 

Affiliates, treating as single unit in determin¬ 
ing requisite number of employees, § 110,. 
pp. 162-167 

Appeal from assessment of contributions or 
taxes, § 146, p. 224 

Continuance of relation until application for 
termination of coverage, § 111 
Control as test for treatment of separate em¬ 
ploying units as single unit, § 110, p. 163 
Corporations as, § 108 
Defined, § 108 
Election to become, § 108 
Employing unit, generally, post this head 
Exempt organizations, § 108 
Legislative power to specify, § 86 
Liability for contributions, § 108 
Meaning of word as used in statute, § 103 
Merger or consolidation, § 114 
Number, treatment as single unit, § 110, p. 164 
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Unemployment compensation—Continued, 
linployers—Continued, 

Numiber of employees, §§ 109-111, pp. 161-16S 
AflBliates treated as single unit in de¬ 
termining requisite number, § 110, 
pp. 162-1G7 

Termination of coverage, § 111 
Ownership of separate employing units as test 
in determining treatment as single unit, § 
110, p. 163 

Particular employers, §§ 115-138, pp. 173-206 
Privity of contracts, § 108 
Protesting payment of benefits, § 249 
Railroads, § 134 
Simultaneous employers, § 114 
Single unit, treating separate employing units 
as, § 110, p. 163 

Splitting up employing units to escape assess¬ 
ments for contributions, § 110, p. 162 
Substitute employees, counting in determining 
requisite number of employees, § 109 
Successive employers, § 114 
Taxes or contributions, generally, post this 
head 

Termination of coverage, number of em¬ 
ployees, I 111 

Withholding contributions, liability in re^>ect 
of, § 108 

Within statutes relating to, § 6 
Employing unit, §§ 112, 113, pp. 168-171 
Contractor or subcontractor, § 113 
Contracts, § 113 
Defined, § 112 

Legislative power to specify, § 87 
Meaning of term as used in statute, } 103 
Merger or consolidation, § 114 

Taxes or contributions, § 142, p. 218 
Relationship of employer and employee as 
requiring, § 108 

Successor as entitled to benefit experience of 
predecessor in fixing contribution rate, § 
142, p. 215 

Validity of statutes designating, § 87 
Employment and employees, §§ 101-107, pp. 14^ 
159 

Accounts for employees, § 239 
Appeal from assessment of contributions or 
taxes, § 146, p. 224 

Common law master and servant relationship 
as applying, § 103 

Conclusiveness of findings as to status, S 232, 
p. 347 

Contributions. Taxes or contributions, gen¬ 
erally, post this head 
Definitions, § 101, p. 145 
Direction of employee as prerequisite to re¬ 
lationship of employer and employee, § 
104 

Employing unit, |§ 112, 113, pp. 168-171 
Evidence as to status, § 221, p. 319 
Exclusion, § 84 

Existence of employer-employee relationship, 

§ 102 

Federal social security statutes and related 
taxing statutes, § 5, pp. 14-26 
Legislative power to designate^ 8 84 

Number of employees, 8 85 | 


Unemployment compensation—Continued, 

Employment and employees—Continued, 

Liberal construction of statutes relating to, 
§ 101, p. 144 

Master and servant relationship, § 103 
Meaning of terms as used in statutes relating 
to, § 101, p. 144 

Nonservice relationships, § 102 
Particular employments and employees, 81 
115-138, pp. 173-206 
Place of employment, § 107 
Presumptions, reservation of right of control 
as respects relationship, § 104 
Remuneration as essential to relationship, § 
105 

Amount and time of payment, 8 106 
Right to control as essential to employer-em¬ 
ployee relation^ip, § 104 
Separate employers, 8 114 
Service, 

Relationships, 8 102 
Usual course of business, 8 107 
Simultaneous and successive employers, § 114 
Wages as essential to relationship, 8 105 
Amount and time of payment, § 106 
Encumbrances, priority of lien for contributions or 
taxes, 1147, p. 228 
Enforcement, 

Legislative power to create administrative 
agencies for, 8 92 

Taxes or contributions, post this head 
Entertainers, 8 182 

Equality, taxes or contributions, 8 83, p. 24 
Equity, suits concerning, 8 235 
Erroneous payment, recovery back, 8 250 
Estoppel, recovery bach of contributions paid un¬ 
der protest, 8 153 
Evidence, 

Actions for, 

Contributions or taxes, § 150, p. 233 
Recovery back of contributions paid, 8 
153 

Criminal prosecutions, 8 251 

Judicial review in respect of, 8 232, p. 341 

Proceedings for. 

Admissibility, § 220 
Compelling production, 8 222 
Weight and sufficiency, § 221, pp. 317-323 
Recovery back of contributions paid, actions 
for, 8 153 

Removal of member or officer or administra¬ 
tive agency, proceedings for, § 211 
Exclusion of certain classes of employees, 8 84 
Exemptions and exceptions, § 7, pp. 27-34 

Agricultural labor, §§ 115-121, pp. 173-181 
American Legion Post, § 124, n. 57 
Bankruptcy trustees, § 125 
Bar association, 8 124 
Barbers, § 130 

Beauty shop operatives, 8 130 
Benevolent organizations, § 122, p. 182 

Construction of statutes rating to, 8 123 
Officers, § 124 
Burden of proof, § 219 
Cab drivers, § 137 

Cemetery corporations or associations, 8 124 
Cemetery employees, 8 119 
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Unemployment compensation—Continued, 

Exemptions and exceptions—Continued, 

Chambers of commerce, § 124 
Charitable organizations, §§ 122-124, pp. 181- 
187 

Burden of proof, § 150, p. 233 
Construction of statutes relating to, § 123 
Chicken hatchery employees, § 120 
Commission salesmen, § 135, p. 203 
Construction of statutory provisions for, § 98 
Dairy farming, § 118 
Dance hall employees, § 132 
Deliverymen, § 137 

Educational organizations, §§ 122-124, pp. 
181-187 

Construction of statutes relating to, § 123 
Entertainers, § 132 
Evidence as to, § 221, p. 322 
Federal home loan bank, members of, S 125 
Fish and spawn, employees engaged in prop¬ 
agation, § 120 

Fraternal organizations, § 124 
Fruit growers and processors, § 117 
Fur-bearing animals, employees in connection 
with, § 121 

Government employees, § 125 
Greenhouse employees, § 119 
Handlers of farm products, § 116 
Horticulture, § 119 
Hospitals, § 124 

Independent contractors, §§ 126, 127, pp. 189- 
193 

Determination of status, § 127 
Salesmen, § 135, p. 202 
Independent trade or occupation, § 128 
Salesmen, § 135, p. 202 
Industrial insurance agents, § 129 
Irrigation services, § 121 
Insurance agents, § 129 
International Reform Federation, § 124, n. 39 
Labor unions, § 124 
Lessees and their employees* § 130 
Liability for contributions, § 108 
Life insurance agents, § 129 
Livestock feeders, § 120 
Logging operations, § 131 
Medical organizations, § 124 
Messengers, § 137 
Mining leases, § 130 
Municipal employees, § 125 
Musicians, § 132 

Mutual benefit associations, soliciting agent, 
§ 129 

National banks, § 125 
Newspaper carriers, § 138, n. 78 
Night club entertainers, § 132 
Nonprofit organizations, 8§ 122-124, pp. 181— 
187 

Nurseries, § 119 

Orchestra members, 8 132 

Partnership, 8 133 

Part-time employees, 8 138 

Piece work, logging operations, 8 131 

Pin boys, 8 138, n. 78 

Political subdivisions, employees of, 8 125 
Preservation of questions for Judicial review, 
8 232, p. 340 


Unemployment compensation—Continued, 

Exemptions and exceptions—Continued, 

Processors of farm products, 8 116 
Railroads, § 134 

Refund of contributions and taxes paid in 
case of, 8 152, p. 236 
Salesmen, § 135, pp. 200-203 
Scientific organizations, §8 122-124, pp. 181- 
187 

Construction of statutes relating to, 8 123 
Seamen, 8 136 
Seasonable workers, 8 138 
Social organizations, 8 124 
Solicitors, § 129 
State employees, 8 125 
Taxicab drivers, 8 137 

Traveling salesmen, 8 135, p. 201, n. 23; p. 
202 

Vegetable growers and processors, § 117 
Exhaustion of administrative remedies, condition 
precedent to action, § 236 

Existence of employer-employee relationship, 8 
102 

Expectation of resuming employment as affecting 
right, 8 157 
Experience rating. 

Successor employer as entitled to rating of 
predecessor in determining contribution 
rate, 8 142, p. 215 

Taxes or contributions based on, § 142, pp. 
212-221 

Validity of legislation providing for, 8 83, p. 
126 

Expert evidence, proceedings for, 8 221, p. 319 
Fact of unemployment, § 221, p. 321 
Facts of employment, findings as to, 8 224 
False representations, 

Criminal liability, 8 251 
Forfeiture of benefits for, 8 244 
Penalty, 8 252 

Recovery back of benefits paid pursuant to, 
8 250 

Family obligations, voluntarily quitting work be¬ 
cause of, 8 108 

Farm labor. Agricultural labor, generally, ante 
this head 

Fault of employee. 

Labor disputes, 8 185 

Unemployment as result of, 8§ 161-163, pp. 
244-248 

Federal cooperation. 

Legislation designed for, 8 80 
Validity of statutes authorizing, 8 82 
Federal home loan banks, exemption of members 
of, 8 125 

Federal legislation, 

Amendments, effect on state law, 8 100 
Background for state statutes, 8 80 
Construction of parallel provisions, 8 97 
Credit for contributions paid under state 
law, 8 143 

Power to enact and validity, 88 81-94^ pp. 
119-135 

Priority of federal taxes, 8 147, p. 229 

Purpose and effect of, 8 75 

Rate of tax, 8 141, p. 212 

Refunds of unemployment taxes, 8 152, p. 236 
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Unemployment compensation—Continued, 

Federal legislation—Continued, 

Taxes or contrihutions, § 83, p. 125 
Trust funds, § 233 

Fees, appeal, condition precedent, § 229 
Final decision, § 225, p. 329 

Financial condition of employee as affecting eligi¬ 
bility, § 156 

Findings, proceedings for, § 224 
Fish and spawn, employees engaged in propaga¬ 
tion, § 120 

Forfeiture of benefits, § 244 

False representations or concealment, § 252 
Foundation of right, § 154 
Fraternal organizations, exemption, § 124 
Fraud, judicial review in respect of, § 232, p. 339 
Freedom from control, employer-employee rela¬ 
tionship as affected, § 104 
Free-lance models independent contractor status, 
§ 127 

Fruit growers and processors, § 117 
J^inds, §§ 238-250, pp. 354r-363 

Accounts of employers and employees, § 239 

Additional or special funds, § 238 

Administration, § 238 

Creation of, § 238 

Deposit, § 240 

Disbursements, § 241 

Payments from, § 241 

Procurement as purpose of legislation re¬ 
specting, § 78 

Hailroad unemployment insurance fund, § 238 
Transfer, § 240 

Validity of statutory provisions, § 83, p. 127 
Fur-bearing animals, employee on farm devoted to 
raising, § 121 

Furlough, employees of administrative agencies, 
§ 211 

Good cause, voluntarily quitting employment, | 
167, pp. 253-256 

Government employees, exclusion, § 125 
•Gratuities, remuneration on which contribution 
is based as including, § 141, p. 210 
^Greenhouse employees, exemption, §§ 116, 119 
Grounds for, legislative power to specify, § 88 
Handling farm products, exemption. § 116 
Harmless error, judicial review, § 232, p. 340 
Health of employee, availability for work as af¬ 
fected, § 205 
HLearing, 

Appeal, 

Administrative agency, § 225, p. 331 
Assessment of contributions or taxes, § 
146, p. 225 

Proceedings for, § 223 

Bemoval of employee of administrative agen¬ 
cy, § 211 

HEearsay evidence, proceedings for, § 220; § 221, 
p. 318 

Pdstory of legislation, § 75 
iHomeworkers, status as independent contractors 
for purpose of, § 5, p. 25 

Horticultural labor, exemption, 5 7, p. 30; { 119 
Hospitals, exemption, § 124 
Humane purpose of legislation, § 77 
Hni^and and wife, wife leaving employment to 
Join husband at new domicile, $ 168. 


Unemployment compensation—Continued, 

Illness, 

Inability to work because of, § 202 
Leaving emplojunent on ground of, § 166 
Imprisonment, unemployment resulting from, § 
161; § 164, p. 250 

Incapacity to work, effect of, § 79, p. 118 
Independent contractors, §§ 126, 127, pp. 189-193 
Coverage as including, § 5, p. 23 
Determination of status, § 127 
Labor dispute, participation by employees of, 
§ 179 

Salesmen, § 135, p. 202 
Independent trade or occupation, 

Exclusion from coverage, § 128 
Salesmen, § 135, p. 202 

Industrial disputes. Labor dilutes, generally, 
post this head 

Industrial insurance agents, exemption, § 129 
Injunction, § 237 

Validity of legislation respecting, § 93 
Wrongful enforcement of contributions or 
taxes, § 151 

Insolvency of employer, priority of lien for taxes 
or contributions, § 147, p. 228 
Insurance, status as, § 76 
Insurance agents, 

Coverage, § 5, p. 22; § 129 
Exclusion, § 84 
Exemption, § 7, p. 28 
Intent, 

Construction of statutes in accordance with. 
Exemptions and exceptions, § 98 
Retroactive operation, § 99 
Construction to effectuate, § 95, p. 137 
Interest, 

Contributions, § 148 

Refund of contributions or taxes paid, § 162, 
p. 237 

International Reform Federation, exemption, § 
124, n. 39 

Involuntary unemployment, relief or reduction of, 
purpose of legislation, § 79, pp. 115-119 
Irrigation, exemption of employees in connection 
with, § 121 

Janitors, independent contractor status, § 127, n. 
37 

Joinder of parties, judicial review, § 228 
Judgment, actions for contributions dr taxes, 8 
150, p. 234 

Judicial review, §§ 226-235, pp. 332-353 
Abstract questions, § 232, p. 340 
AfiQrmance, § 233 
Aggrieved parties, § 228 
Allowance of claim, § 227 
Alternative remedy, § 226 
Amount involved, further review, $ 234, p. 850 
Appeal from decision on, § 234, pp. 350-353 
Application for, 8 229 
Arbitrary actions, § 232, p. 839 
Assessment of contributions or taxes, I 146, 
pp. 224-227 
Attorney’s fees, 8 283 

Further review, § 234, p. 852 
Burden of proof, § 232, p. 339 
Certiorari, 8 226 
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Unemployment compensation—Continued, 

Judicial review—Continued, 

Constitutional provisions, § 226 

Determination and disposition of case, 
§ 233 

Costs, § 233 

Further review, § 234, p. 352 
Decisions reviewable, § 227 
Further review, | 234, p. 351 
Determination and disposition of cause, § 233 
Further review, § 234, p. 352 
Direct appeal, § 229 
Disallowance of claim, § 227 
Discretionary decisions, § 232, p. 340 
Dismissal of appeal, § 229 
Docket fee, § 229, n. 41 
Employer as entitled to, § 228 
Fact questions, § 232, p. 341 
Fees, payment as condition precedent, § 229 
Form of remedy, § 226 
Fraud as reviewable, § 232, p. 339 
Function of, § 232, p. 340 
Further review, § 234, pp. 350-353 
Harmless error, § 232, p. 340 
Joinder of parties, § 228 
Jurisdiction, § 226 

Jurisdictional questions, § 232, p. 339 
Modification of decision, § 233 
Moot questions, § 232, p. 340 
Nature of remedy, § 226 
Notice of appeal, § 229 
Parties, § 228 

Payment of claim pending, § 230 
Persons entitled, § 228 
Petition for review, § 229 
Preservation of questions for review, § 232, 
p. 340 

Presumptions, § 232, p. 339 
Principles governing, § 226 
Procedure for obtaining, § 229 
Questions considered, § 232, p. 338 
Record, § 231 

Further review, § 234, p. 351 
Remand, § 233 
Reversal, § 233 
Right to, § 226 

Scope of review, § 232, pp. 337-349 
Further review, § 234, p. 351 
Service of process, § 229 
Setting aside findings of fact, § 232, p. 346 
Statutory provisions, § 226 

Determination and disposition of case, 
% 233 

Suflftciency of evidence, § 232, p^ 341 
Supersedeas, § 230 
Time, § 229 

Trial de novo, S 232, p. 338 
Validity of statutes relating to, § 94 

Jurisdiction, 

Action for contributions or taxes, § 150, p. 232 
Actions concerning, § 236 
Administrative agencies, § 213 
Judicial review with respect to, $ 232, p. 339 
Review of proceedings, § 226 
Just cause, voluntarily leaving work without. 

§ 167, p. 253 
81 C.J.S.—87 
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Labor disputes, §§ 173-196, pp. 259-291 

Acceptance of other employment during, § 196 
Barring workers from premises by force, § 186 
Bona fides as affecting right, § 177 
Breach of contract or law by employer, § 173 
Burden of proof in respect of, § 219 
Casual work for other employer during, § 196 
Causal relation to unemployment or work 
stoppage, §§ 184r-193, pp. 278-2S8 
Cause of work stoppage -as affecting eligibil¬ 
ity, § 173 

Classification of establishment where dispute 
exists, § 183, p. 273 

Collective bargaining agreement, violation of, 
§ 185 

Contract as essential, § 175 

Controversies constituting, §§ 174-176, pp. 

262-265 
Defined, § 174 

Determination of question of participation 
disqualifying employee, § 179 
Direct interest disqualifying employee, $ 180 
Disqualification of persons unemployed as re¬ 
sult of, § 173 
Duration of, § 194 
Effect of other employment, $ 196 
EUgibility of. 

Persons unemployed as result of, { 173 
Striking employees, §§ 176, 191 
Employer-employee relationship as essential, 
§ 174 

Establishment affected, §§ 182, 183, pp. 271- 
278 

Evidence as to, § 221, p. 322 

Existaice of, § 194 

Failure to cross picket line, § 186 

Fault, 

Affecting right, S 185 
Lockout, § 188 
Findings as to, § 224 

Forcibly barring workers from premises, % 186 
Inability to agree on contract, § 175 
Independent contractors, participation by em¬ 
ployees of, § 179 

Interest in as affecting right, §§ 178-181, pp. 
265-271 

Involvement in, § 178 
Jurisdictional disputes, § 174 
Lack of work or materials causing unemploy¬ 
ment, § 187 

Last employment, place of, § 182 
Laying employees off. 

Lack of work or materials, § 187 
Threat of dispute, § 193 
Leaving work because of, § 184 
Legislation as concerned with, § 79, p. 118 
Lockouts, § 188 

Constituting dispute, f 176 
Loss of employment because of strike, § 192 
Matters constituting, §§ 174r-176, pp. 262-265 
Meaning of terms, § 174 
Membership in grade or class, § 181 
Merit as affecting right, § 177 
Motives as affecting right, § 177 
Negotiations, place of as factor, $ 182 
Nonparticipation in, S 178 
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Nonstriking employees, § 191 

Refusing to cross picket lines, § 186 
Notice to administrative agencies, § 173 
Other employment during, § 196 
Participation in, 

Affecting right §§ 178-181, pp. 265-271 
Evidence as to, § 221, p. 323 
Part-time employment during, effect of, { 196 
Period of disqualification, §§ 195, 196 
Picket lines, refusal to cross, § 1S6 
Participation in dispute, § 179 
Picketing, generally, post this head 
Place of, S§ 182,183, pp. 271-278 
Refusal to accept. 

Position vacant due to, § 199 
Work as i)articipation in, § 179 
Responsibility as affecting right § 185 
Resumption of operations, § 195 
Seasonal employment, § 174 
Separate factories, establishments, etc, i 183, 
pp. 273-277 

Separate places of employment as single es¬ 
tablishment for purpose of determining 
disqualification, § 183, p. 274 
Shortage of work or materials, 

Causing unemplosunent, | 187 
Resulting in discharge of employees, $ 179 
Slow-down practices, § 189 
Stoppage of work. Work stoppage^ post this 
sub-head 

Strike benefits, receipt of as affecting right 
§ 196 

Strikes, § 79, p. 119; § 191 
Constituting dispute, | 176 
Subcontractors, participation by employees of, 
§ 179 

Success as affecting right S 180 
Suspension of employment as result of, § 192 
Sympathetic strike, § 191 
Temporary work for other employer during, 
§ 196 

Termination as affecting right § 194 
Termination of employment b^use of, S 192 
Unemployment as result of strike, 1176 
Unfavorable working conditions causing work 
stoppage, f 173 
Union membership, § 181 
Union strike benefits, receipt of as affecting 
right I 196 

Validity of legislation respecting payment of 
compensation, § 90 

Voluntarily leaving employment because of, 
§ 186 

Voluntary su^nsion of work during, § 193 

Waiting period, § 173 

Walkout, § 191 

Work stoppage, §§ 190, 193 

Causal relation, §§ 184r-193, pp. 278-288 
Conclusiveness of finding in respect of, 
§ 232, p. 348 

Continuance after termination of dispute, 

§ 194 

Strike without S 191 
Labor unions, 

Exemptions, { 124 
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Labor unions—Continued, 

Refusal of employment conditioned on Joining, 
§ 201 

Laundress, independent contractor status, § 127, 
n. 36 

Leases, persons working under lease arrangement 
as within coverage, § 130 

Leave of absence, application for in order to pre¬ 
serve right, S 165 

Legislative intent, construction to effectuate, g 95, 
p. 137 

Exemptions and exceptions, § 98 
Retroactive operation, § 99 
Legislative questions, manner of operation of law, 

§ 81, p. 121 

Levy of taxes for, g 140 
Liberal construction of, 

Federal Social Security Act and related stat¬ 
utes, § 3, p. 11; § 4 
Statutes routing to, § 96, pp. 138-141 

Exemption from taxes or contributions, 
§ 98 

Meaning of terms, § 101, p. 144 
Liens, taxes or contributions, § 83, p. 126; g 147, 
pp. 227-230 

Life insurance, agents as within coverage, g 129 
Limitation of actions, g 235, n. 27 

Collection and enforcement of taxes or contri¬ 
butions, § 150, p. 232 

Literary organizations, exemption from provisions 
of law, § 7, p. 32 

livestock, exemption of employees, 

Assisting in feeding, eta, g 120 
Caring for, § 7, p. 30 
Lockouts, 

Eligibility of persons unemployed because of, 
g 176 

Loss of employment because of, § 192 
Refusal to accept position vacant due to, g 199 
Unemployment caused by, gg 176, 188 
Logging operations, 

Exemptions, g 131 

Persons engaged in as Independent contrac¬ 
tors for purpose of, g 5, p. 25 
Mandatory provisions, construction of statutes, 
g 95, p. 138 

Mandatory refund of contributions or taxes paid, 
g 152, p. 236 

Marital obligations, voluntarily quitting work be¬ 
cause of, g 168 

Marriage, voluntarily quitting work for purpose 
of getting married, g 168 

Master and servant relationship, employment as 
limited to, § 103 

Meaning of terms used in acts relating to, g 101, 
p. 144 

Medical organizations, exemptions, g 124 
Merger, employing unit, g 114 
Messengers, § 137 
Milk truck drivers, g 118 
Mining leeises, operations under, g 130 
Misconduct, discharge of employee for, g 162 
Evidence as to, g 221, p. 321 
Period of disqualification, g 248 
Misdemeanors in connection with, g 251 
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Modification of, 

Contributions or taxes, § 145 
Statutory provisions, § 100 
Moot questions, judicial review, § 232, p. 340 
Mortgages, priority of lien for contributions or 
taxes, § 147, p. 228 
Municipal employees, exclusion, § 125 
Musicians, § 132 

Status as independent contractors, § 5, p. 25 
Mutual benefit associations, exemption of solicit- 
ing agent, § 129 

National banks, exemptions, § 125 
Nature of, 

Proceeding for, § 216 
Statutes relating to, § 76 
Newspaper carriers. 

Employees within statute, § 101, p. 146, n. 18 
Exclusion, § 138, n. 78 
Independent contractor status, § 127 
Night club entertainers, § 132 
Nonprofit organizations, exemption, §$ 122-124, 
pp. 181-187 

Nonservice relationship, § 102 
Notice, 

Appeal, § 225, p. 330 
Claim for benefits, § 217 
Decision and findings, § 224 
Number of employees. 

Employer relationship, §§ 109-111, pp. 161-168 
Affiliates treated as single unit in deter¬ 
mining requisite number, § 110, pp. 
162-167 

Termination of coverage, S HI 
Legislative power to designate, § 85 
Nunc pro tunc, appeal to administrative agency, 
§ 225, p. 331 

Nursery employees, exemption, § 119 
Objective of statutes relating to, § 77 
Offenses, § 251 

Administrative agencies, § 215 
Criminal responsibility, § 251 
Offer of employment. 

Acceptance of, § 79, p. 117 
Burden of proving justification for refusal, 
§ 219 

Cause for refusal, § 200 
Conditions, unwillingness to accept as good 
cause for refusal, § 200 
E^lure to accept, § 199 

Officers and employees. Administrative agencies, 
generally, ante this head 
Old age, unemployment because of, § 166 
Orchestia, members of, § 132 
Packing farm products, exemption, § 116 
Painters, independent contractor status, § 127, 
n. 36 

Paperhangers, independent contractor status, 
§ 127, n. 36 

Parallel provisions of state and federal statutes, 
construction, § 97 
Partial unemployment, § 158 
Parties to proceedings for, § 218 
Judicial review, S 228 
Partnerships, § 133 

Designation as employing unit, § 87 
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Partnerships—Continued, 

Employing unit, § 112 

Determining requisite number of em¬ 
ployees, § 110, p. 165 
Part-time employees, § 138 
Payment of claims, 

Funds for, § 241 

Pending administrative review, § 225, p. 330 
Pending judicial review, § 230 
Payments. Taxes or contributions, generally, post 
this head 

Payroll, contributions governed by, § 141, p. 209 
Penalties, § 252 

Taxes or contributions, § 83, p. 126 
Pensions, 

Employee receiving as eligible, § 166 
Pensioned employees, § 206 
Period of, §§ 243-246. pp. 358-361 
Seasonal employment, § 245 
Waiting period, §§ 247,248 
Personal reasons, disqualification of employee ter^ 
minating employment for, § 164, p. 250 
Personal representatives, employing unit, § 112 
Personal service, coverage as requiring, t 101, 
p. 149 

Persons within federal social security statutes and 
r^ated taxing statutes, { 5, pp. 14-26 
Physical condition. 

Availability for work as affected, § 205 
Duty to seek and accept work as affected, re¬ 
turn to former employment, § 198 
Unemployment as result of, § 166 
Physicians, independent contractor status, J 127, 
n. 36 
Picketing, 

Failure or refusal to cross picket lines, $ 186 
Labor dispute, § 174 

Persons prevented from going to work by 
picket lines, S 181 

Befusal to cross picket line as participation 
in labor dispute, § 179 
Result of labor dispute, § 174 
Piece work. 

Employee status, § 128, n. 46 
Exemptions, logging operations, § 131 
Services as performed within usual course of 
business, § 107 

Pin boys, exclusion, § 138, n. 78 
Place of employment, relationship of employer and 
employee as affected, 1107 
Pleading, actions for taxes or contributions, § 160, 
p. 233 

Police power, establishment of system in exercise 
of, § 81, p. 121 

Political subdivisions, exclusion of employees, 
§ 125 
Powers, 

Administrative agencies, limitation on, § 92 
Enactment of legislation relating to, §§ 81-94, 
pp. 119-135 
Pregnancy, 

Quitting work because of, S 166 
Unemployment due to, § 205 
Preliminary hearings, proceedings for, § 223 
Preponderance of evidence, proceedings for, § 221, 
p. 318 
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Presumptions, 

Actions for contributions or taxes, § 150, p. 
233 

Eligibility, § 155 
Judicial review, § 232, p. 339 
Proceedings for, § 219 

Reservation of right of control as respects 
employer-employee relationship, § 104 
Prima facie case of availability for employment, 
§ 221, p. 318 

Primary jurisdiction, actions concerning, § 236 
Priority, taxes or contributions, § 147, pp. 227-230 
Privity of contract, employment relationship, § 108 
Probationary employees, § 102 
Procedure, 

Collection and enforcement of contributions 
or taxes, § 150, p. 231 
Legislative power to specify, $ S3 
Refund of contributions or taxes paid, § 152, 
p. 236 

Proceedings for, §§ 216-234, pp. 314r-353 

Administrative review, § 225, pp. 329-332 
Admissibility of evidence, § 220 
Application, § 217 
Burden of proof, § 219 
Claim, § 217 

Compelling production of books and papers, 
§ 222 

Competent evidence supporting decisions and 
findings, § 221, p. 318 
Condusions, § 224 
Condusiveness of decisions, S 224 
Counsel fees, § 224 

Cross-examination of witnesses, § 223 

Decision, § 224 

Diligence, § 217 

Due process of law, $ 216 

Evidence, 

Admissibility, 5 220 

Weight and suABciency, § 221, pp. 317-323 
Expert evidence^ § 221, p. 319 
Findings, § 224 
Hearing, § 223 

Hearsay evidence, § 221, p, 318 
Injunction, § 237 

Judicial review, generally, ante this head 
Nature of, § 216 

Notice of daim for benefits, § 217 
Parties, § 218 

Judicial review, § 228 
Preliminary hearings, § 223 
Presumptions, § 219 
Production of books and papers, § 222 
Reconsideration of decision, § 2^ 

Rehearing, $ 223 
Retroactive daim, § 217 
Review. Judidal review, generally, ante this 
head 

Subpoenas, § 222 

Substantial evidence, § 221, p. 318 
Sufladency of evidence^ § 221, pp. 317-323 
Process, judicial review, § 229 
Processing farm products, exemption, § 116 
Procurement of funds, purpose of legislation, S 78 
Production of books and papers, proceedings for, 

S 222 
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Promotion of common good or general welfare, 
§ 77 

Protective purpose of legislation, § 77 
Protest, 

Employer, § 249 

Recovery back of contributions paid under, 
§ 153 

Validity of legislation respecting, § 93 
Punishment, violations of law, § 251 
Puriwse of statutes relating to, §§ 77-^80, pp. 112- 
119 

Construction to effectuate, § 95, p. 136 
Qualification. Eligibility, generally, ante this 
head 

Questions of fact, 

Employment, § 224 
Judidal review, § 232, p. 341 
Unemployment, § 221, p. 321 
Questions of law and fact, actions for contribu¬ 
tions or taxes, § 150, p. 234 
Railroads, § 134 

Rate of tax. Taxes or contributions, post this 
head 

Reasonable construction of statutes rdating to, 
f 95, p. 136, n. 5 

Reasonable effort to secure suitable work as es¬ 
sential, § 197 

Receivers, employing unit, § 112 
Receivership of employer, priority of lien for con¬ 
tributions or taxes, § 147, p. 228 
Reconsideration of decision respecting, § 224 
Record, judidal review, § 231 
Further review, § 234, p. 351 
Recovery back of. 

Benefits paid, § 250 
Contributions or taxes paid, S 153 
Reduction in earnings, voluntarily leaving emifioy- 
ment because of, § 170 

Reduction of involuntary unemployment, puii>ose 
of legislation, § 79, pp. 115-119 
Referees, powers, § 209 

Reference to other acts, construction of statutes, 
§ 97 

Refunds, contributions or taxes paid, S 152, pp. 
235-238 

Refusal, of employment, § 79, p. 118 

Burden of proving justification, § 219 
Cause for, § 200 

Disqualification for benefits, § 248 
Evidence as to, § 221, p. 321 
Findings as to, § 224 
Good faith, § 200 

Labor dispute, partidpatlon in, § 179 
Return to former employment, § 198 
Validity of legislation reacting, § 91 
Registration with employment service as compli¬ 
ance with requirement to seek and accept 
work, § 197 

Rehearing, proceedings for, § 223 
Rdationship of employer and employee, $ 6, p. 15 
Existence of, § 102 

Rdatives, exemption of persons performing serv¬ 
ices for, § 7, p. 27 

Relief of involuntary unemployment, puipose of 
legislation, § 79, pp. 115-119 
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.Religious organizations, exemption from provi¬ 
sions of law, § 7, p. 32 
Remedial nature of legislation, § 76 
Removal from area of available work, right €ls 
affected, § 164, p. 249, n. 62 
Remuneration, employer-employee relationship as 
dependent on, § 105 
Repeal of statutes providing for, § 100 
Reports, 

Assessments of taxes or contributions on fail¬ 
ure of employer to file, § 144 
Contributions or taxes, ascertainm^t of 
amount, § 141, p. 211 

Experience rating, failure to file as affecting 
contribution rate, § 142, p. 214 

Resignation from employment, benefits for persons 
resigning, § 79, p. 117 
Res judicata, application of doctrine, § 224 
Retired employee, § 206 
Retroactive claim, § 217 

Retroactive operation of statutes relating to, § 99 
Return to former employment, refusal to return, 

§ 198 
Review, 

Administrative review, § 225, pp. 329-^332 
Appeal and error, generally, ante this head 
Assessments of contributions or taxes, §$ 144- 
146, pp. 222-227 
Administrative review, § 146 
Certiorari, § 146, p. 225 
Judicial review, generally, ante this head 
Legislative power to provide for, § 94 
Revocation of assessment of taxes or contribu¬ 
tions, § 145 

Right to compensation, §§ 154-172, pp. 239-259 
Rules and regulations. 

Administrative agencies, § 214 
Application or claim for benefits, § 217 
Power of administrative agencies to prescribe, 

§ 92 

Proceedings for, § 216 
Salesmen, § 135, pp. 200-203 

Status as independent contractors, § 5, p. 25 
School attendance, voluntarily leaving employment 
for purpose of, § 169 

Scientific organizations, exemption, § 7, p. 32; 

§§ 122-124, pp. 181-187 
Construction of statutes relating to, § 123 
Scope of review, appeal from administrative agen¬ 
cy, § 232, pp. 337-^49 
Seamen, 

Exclusion, § 136 
Exemption, § 7, p. 29 
Seasonal workers, § 138 

Duty to seek and accept work, 5 197, n. 29 
Eligibility, § 106 
Labor disputes, § 174 
Period of compensation, § 245 

Security acts, § 75 

Promotion of security, § 77 
Selection of ofiicers and employees of administra¬ 
tive agencies, § 210 

Self-employment, employee voluntarily leaving em¬ 
ployment for purpose of, § 167, p. 256 
S^ration allowance, eligibility as affected, { 156 
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Service, 

Meaning of term as used in statute, S 101, 
p. 149 

Process, judicial review, § 229 
Relationship, § 102 
Severance pay. 

Eligibility as affected, § 156 
Evidence on issue respecting, § 221, p, 319, 
n. 23 

Receipt of as affecting right, § 157 
Shut-down period, unemployment during, § 159 
Sickness, eligibility of employee becoming unem¬ 
ployed because of, § 166 
Simultaneous employers, § 114 
Single unit, treating separate employing units as, 
§ 110, p. 163 

Sleeping on duty as wilful misconduct disquali¬ 
fying employee, § 162 

Slow-down, discharge of employees engaged in, 
§ 189 

Social organizations, exemption, § 124 
Solicitors, exclusion, § 129 

Specification of employment and employees, l^is- 
lative power, § 84 
Number of employees, § 85 
Splitting employing units for purpose of escaping 
assessments for contributions, § 110, p. 162 
Stability of employment, promotion of, § 77 
State and federal cooperation. 

Legislation designed for, § 80 
Validity of statutes authorizing, § 82 
State employees, exclusion, § 125 
Statutory provisions as foundation of right, § 154 
Stay of payments pending judicial review, § 230 
Stockholders, employing unit, f 112 
Stoppage of work. Labor disputes, generally, ante 
this head 

Strict construction of statutes relating to, § 96, 
p. 140 

Exemption from taxes or contributions, § 98 
Strikes. Labor dilutes, generaUy, ante this head 
Subcontractors, 

Employees of, §§ 113,126 
Labor dispul^ participation by employees, 
§ 179 

Subpoenas, proceedings for, § 222 
Subsidizing labor disputes, § 79, p. 118 
Substantial evidence, proceedings for, § 221, p. 318 
Substitute employees, counting in determining req¬ 
uisite number, § 109 

Subversive activities, eligibility as affected, legis¬ 
lative power in respect of, § 89 
Successive employers, § 114 
Successor employers, benefit experience of pred¬ 
ecessor as available to in fixing contribution 
rate, § 142, p. 215 
Suitability of work, 

Duty to seek and accept suitable work, §$ 199- 
201, pp. 292-299 
Questions considered, § 201 
Evidence as to, § 221, p. 321 
Validity of legislation respecting, § 91 
Suits concerning, §§ 235, 236 
Summary proceedings, collection and enforcement 
of taxes or contributions, S 150, p. 231 
Supersedeas, judicial review, § 230 
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Suspension of, 

Employment, labor dispute resulting in, § 192 
Payments, § 243 

Production, unemployment resulting from, 
§ 164, p. 249, n. 60 

Sympathetic strikes, unemployment as result of, 
§ 191 

Taxes or contributions, §§ 139-153, pp. 206-239 
Actions for collection and enforcement, § 150, 
pp. 231-234 

Adjusted or experience rate, § 142, p. 212 
Administrative agencies, conclusiveness of as¬ 
sessments, § 144, p. 226 
Administrative review, § 145 
Assessment, § 145 
Amendment of rates, § 141, p. 211 
Amount or rate. Rate or amount, post, this 
sub-head 

Appeal, review of assessment, § 146, pp. 224- 
227 

Application of contribution rate credits, § 142, 
p. 214 

Assessments of contributions or taxes, gener¬ 
ally, ante this head 

Attorney’s fees, actions to recover, i 150, 
p. 234 

Basic rate, § 141, p. 210 

Benefit experience rate, § 142, p. 212 

Burden of proof. 

Actions for, § 150, p. 233 

Certiorari to review assessment, $ 146, 

p. 226 

Carry-over provisions, § 83, p, 125 
Certiorari to review assessments, § 146, p. 225 
Change of rate during calendar year, suc¬ 
cessor employer, § 142, p. 217 
Collection and enforcement §§ 149-151, pp. 

230- 235 

Actions and proceedings for, $ 150, pp. 

231- 234 

Attorney’s fees in actions for, j 150, p. 234 
Costs in action for, § 150, p. 234 
Cumulative remedies, $ 160, p. 231 
Designated oflacers or agency, § 149 
Evidence in actions for, | 150, p. 233 
Injunction, J 151 

Judgment in action for, § 150, p. 234 
Jurisdiction of action for, § 150, p. 232 
Limitation of actions for, § 150, p. 232 
Pleading in action for, § 150, p. 233 
Remedy for wrongful enforcement, $ 151 
Review in action for, § 150, p, 234 
Statutory regulation, § 149 

Actions and proceedings for, § 150, 
pp. 231-234 

Summary proceedings, § 150, p. 231 
Time to sue for, § 150, p. 232 
Trial of action for, § 150, p. 234 
Venue of action for, § 150, p. 232 
Withholding contributions, § 149 
Wrongful enforcement, § 161 
Compulsory nature, § 139 
Oondusiveness of, 

Assessment, § 140 
Decision respecting, § 224 
Determination, § 146, p. 225 
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Consolidation of employing unit, f 142, p. 217 
Construction of statutes imposing taxes, § 96, 
p. 140 

Costs, actions to recover, § 150, p. 234 
Credit for contributions paid under state law, 
§ 143 

Cumulative remedies, § 150, p. 231 
Deductions from wages, § 83, p. 124 
Discretion in fixing amount, § 141, p. 211 
Legislature, § 83, p. 125 
Distraint for, $ 150, p. 231 
Employing units for purpose of, $ 110, p. 166 
Liability, § 112 

Enforcement. Collection and enforcement, 
generally, ante this sub-head 
Equality as essential, § S3, p. 124 
Estimate of amount required, § 141, p. 211 
Evasion of liability, % 110, p. 166 
Evidence, actions to recover, § 150, p. 233 
Excise tax, § 139 
Exemptions, § 108 

Construction of statutes providing for, 
§ 98 

Existence of employer and employee relation¬ 
ship as essential, {102 
B3q)erience, 

Differential in fixing rate, § 142, pp. 212- 
221 

Rating provision, § 83, p. 126 
Federal legislation, $ 83, p. 125 
Fund (seated, { 2^ 

Hearing on appeal from assessment, { 146, 
p. 225 

Independent contractor, $ 126 
Injunction, wrongful enforcement, $ 151 
Interest on unpaid contributions, § 148 
Judgment in action to recover, § 150, p. 234 
Judicial review and correction, § 146, pp. 224- 
227 

Jurisdiction of action for, { 150, p. 232 
Lessee, § 130 
Levy, § 140 

Liability in respect of, § 108 
Lien, § 83, p. 126; § 147, pp. 227-230 
Limitation of actions, (X)llection and enforce¬ 
ment, § 150, p. 232 

Limitation on amount, § 141, p. 209 

Mandatory refunds, § 152, p. 236 

Merger of employing units, rate or amount, 

§ 142, p. 218 
Merit rating, § 142, p. 213 
Modification of assessment, § 145 
Nature of imposition, § 139 
Partnership, § 133 
Payment, § 148 

Payroll as governing amount, § 141, p. 209 
Penalties, § 83, p. 126 

Petition for redetermination or reassessment, 

§ 144 

Pleading in action to recover, § 150, p. 233 
Power to impose or require, § 83, pp. 123-127 
Presumptions in actions for, § 160, p. 233 
Priority, § 147, pp. 227-230 
Proceedings for collection and enforcement, 

§ 150, pp. 231-234 
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Protest, payments under, § 153 
Rate or amount, § 83, p. 125; §§ 141-143, pp. 
209-222 

Amendment, § 141, p. 211 
Application of contribution rate credit, 
§ 142, p. 214 

Basic rate, § 141, p. 210 
Benefit experience rate, § 142, p. 212 
Consolidation of employing unit, § 142, p. 
218 

Continuance of employment activities by 
successor employer, § 142, p. 217 
Contribution rate credit, § 142, p. 212 
Credit for contributions paid under state 
law, § 143 

Discontinuance of business operation by 
predecessor employer, § 142, p. 217 
Discretion in reject of, § 83, p. 125; 

§ 141, p. 211 
Estimate, § 141, p. 211 
Experience difiPeraitial, § 142, pp. 212-221 
Le^slative discretion, § 83, p. 125 
Limitation, $ 141, p. 209 
Merger of employing units, § 142, p. 218 
Merit rating, § 142, p. 213 
Payroll as governing, § 141, p. 209 
Remuneration earned or paid as determi¬ 
native, § 141, p. 210 

Reorganization of employing unit, { 142, 

p. 220 

Reports by employer for purpose of as¬ 
certaining, § 141, p. 211 
Statutes governing, § 141, p. 209 
Successor employer, benefit experience of 
predecessor as available to, § 142, p. 
215 

Suspension of esperience rates, § 142, p. 
214 

Tips as included for purpose of determin¬ 
ing, § 141, p, 210 

Voluntary contribution to obtain rate re¬ 
duction, § 142, p. 214 
Wages as determinative, § 141, p. 209 
Reassessment, petition for, § 144 
Recovery back of contributions or taxes paid, 
S 153 

Redetei*mination, 

Petition for, § 144 
Rate, § 141, p. 211 
Refund, § 152, pp. 235-238 
Remedies for wrongful enforcement, S 151 
Reorganization of employing unit, rate or 
amount, § 142, p. 220 
R^orts, 

Employer for purpose of ascertaining 
amount, § 141, p. 211 

Failure to file as affecting right to con¬ 
tribution rate, § 142, p. 214 
Retroactive assessment, § 140 
Review, action to recover, § 150, p. 234 
Review of assessments, §§ 144-146, pp. 222- 
227 

Judicial review, § 146, pp. 224-227 
Revocation of assessment, § 145 
Seasonal employees, $ 106 
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Separate federal and state taxes, § 139 

Simultaneous employers, § 114 

Splitting businesses for purpose of evading, 

§ 110, p. 166 

Standard amount, § 141, p. 210 
Strict construction of statute imposing taxes, 
§ 96, p. 140 
Subcontractors, § 126 
Successive employers, § 114 
Successor employer, benefit experience of 
predecessor as available to in fixing rate, 
§ 142, p. 215 

Summary proceedings for collection and en- 
forcemmit, § 150, p. 231 
Suspension of experience rate, § 142, p. 214 
Time of bringing action for, § 150, p. 232 
Transfer, 

Part of business, availability of expe¬ 
rience rating to successor employer, 
§ 142, p. 217 

Title of employment unit for purpose of 
evading, § 110, p. 166 

Trial de novo on appeal from assessment, 
§ 146, p. 225 

Trial of action to recover, § 150, p. 234 
Uniformity, § 141, p. 210 
Variable experience rate, § 142, p. 212 
Venue of action to recover, $ 150, p. 232 
Voluntary contribution to obtain rate reduc¬ 
tion, § 142, p. 214 
Voluntary nature, § 139 
Wages as determinative of amount, § 141, p. 
209 

Withholding, § 148 

Contributions, § 149 
Wages, § 108 

Wrongful enforcement, remedies, $ 151 
Taxicab drivers, § 137 

Taxing power, establishment of system in exer¬ 
cise of, § 81, p. 121 
Taxing statute, legislation as, § 78 
Temporary disability benefits, aw>ard, earnings 
loss from nonoccupational sickness or acci¬ 
dent, § 74 

Terminal market, exemption of agricultural labor, 
§ 116 

Termination, 

Coverage, number of employees, basis for, § 85 
Employment, labor dispute resulting in, S 192 
O^st of employer-employee relationship for pur¬ 
pose of, § 5, p. 16 
Time, 

Actions for contributions or taxes, § 150, p. 
232 

Appeal to administrative agency, § 225, p. 330 
Application for refund of contributions or 
taxes paid, § 152, p. 236 
Judicial review, § 229 

Tips, 

Consideration as wages as basis for benefits, 
§ 246 

Remuneration as including tips for determin¬ 
ing amount of contribution, § 141, p.' 210 
Tobacco processors, exemption, § 116 
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n’neznployinent compensation—Continued, 

Total unemployment as prerequisite to benefits, 
§ 158 

Trade disputes. Labor disputes, generally, ante 
this head 
Transfers, 

Funds, § 240 

Property, lien for contributions or taxes as 
affected, § 147, p. 229 
Transportation, 

Availability for work as affected by inability 
to provide, § 208 

Cost of considered in determining availability 
of work, § 199 

Trav^ing salesmen, | 135, p. 201, n. 23, p. 202 
Trial, 

Actions for contributions or taxes, § 150, p. 
234 

Appeal from assessments of contributions or 
taxes, § 146, p. 225 
Criminal prosecution, § 251 
Judicial review, § 232, p. 338 
Trucking operators, status as independent con¬ 
tractors for purpose of, § 5, p. 25 
Trustees, employing unit, § 112 
Trust fund. 

Deposits in, § 240 

Federal treasury, § 238 

Validity of statutes providing for, § 83, p. 127 

Withdrawals, § 241 

Trusts, judicial review, further review, § 234, p. 
352 

Uniformity, 

Construction of legislation to attain, { 97 
Taxes or contributions, § 141, p. 210 
Usual course of business, service In as essential, 
§ 107 
Vacation, 

Eligibility of employee on, § 159 
Employees on, vacation without pay, § 164, 
p. 250 

Validity, 

Federal Social Security Act and rdated stat¬ 
utes, § 2 

Statutes relating to, §§ 81-94, pp. 119-135 
Vegetable growers and processors, § 117 
Venue, actions for contributions or taxes, $ 150, 

p. 232 

Vested rights, § 154 

Violation of rules by employee, eligibility as af¬ 
fected, § 163 

Voluntary abandonment of employment. 

Burden of proof in respect of, § 219 
Cause for, evidence, § 221, p. 321 
Conclusiveness of findings as to, § 232, p. 347 
Eligibility as affected, §§ 164-171, pp. 248-269 
Labor dispute^ §§ 186,193 
Period of. 

Compensation, § 243 
Disqualification for benefits, § 248 
Strike resulting in, { 191 

Voluntary contribution to obtain rate reduction, 
§ 142, p. 214 

Voluntary dismissal payment, receipt of as affect¬ 
ing right, § 157 

Voluntary unemployment, § 79, p. 118 


Unemployment compensation Continued, 

Wages, 

Benefits based on, § 246 

Contributions as dependent on, § 141, p. 209 
Employer-employee relationship as dependent 
on, § 105 

Amount and time of payment, § 106 
Voluntarily leaving employment because of 
dispute as to, § 170 
Waiting period, §§ 247, 248 

Labor disputes, unemployment due to, § 173 
Waiver of right, § 172 
Walkout, labor dispute resulting in, § 191 
Weekly benefit rates, amount based on, § 243 
Wholesale distributors, independent contractor 
status, § 127 

Wild cat strike, inducing as misconduct disquali¬ 
fying employee, § 162, n. 37 
Willful idleness, § 79, p. 118 

Willful misconduct of employee, discharge on 
ground of, § 162 

Willingness to accept suitable work or employ¬ 
ment, § 203 

Wisdom of law, legislative power to determine, 
§ 95, p. 136, n. 5 

Withdrawal of appeal to administrative agency, 
$ 225, p. 332 
Withholding, 

Contributions, liability in re^ct of, $ 108 
Taxes or contributions, § 148 
Work stoppage, 

Inducing as misconduct disqualifying em¬ 
ployee, § 162, n. 37 

Labor disputes, generally, ante this head 
Working conditions, voluntarily leaving employ¬ 
ment because of dissatisfaction with, § 171 
Unemployment contributions, excise tax, § 139 
Uniformity, 

Assistance to persons entitled to, § 12 
Unemployment compensation. 

Construction of legislation to attain, § 97 
Taxes or contributions, § 141, p. 210 
Usual course of business, unemployment compensation, 
service in as essential, § 107 
Vacations, unemployment compensation. 

Eligibility of employee on vacation, § 159 
Employees on vacation without pay, § 164, p. 260 
Validity of statutes relating to, § 2 
Blind persons, § 68 

Federal old age and survivors insurance benefits, 
§ d4 

Mothers’ pensions, $ 58 
Railroad employees retirement benefits, § 46 
Unemployment compensation, §§ 81-94, pp. 119-135 
Vegetable growers and processors, unemployment com¬ 
pensation, § 117 
Venue, 

Railroad employees retirement benefits, review of 
decision of retirement board, § 55 
Unemployment compensation, actions for contri¬ 
butions or taxes, 1150, p. 232 
Vested rights. 

Federal old age and survivors insurance benefits* 
§ 38, p. 80 

Mothers’ pensions, § 59 

State old age assistance, continuance of, S 10 
Unemployment compensation, § 154 
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Wages, 

old age and survivors Insurance benefits, 
Basis of, § 40 

Financing provisions calculated on, § 35 , p. 75 
Social Security Act, employer-employee relation¬ 
ship as dependent on payment of, § 5 , p. 19 
Unemployment compensation, ante 
Waiting period, unemployment compensation, §§ 247, 
24S 

Waiver, unemployment compensation, | 172 
Walkout, unemployment compensation, labor dispute 
resulting in, § lOl 

Wholesale distributors, unemployment compmisatlon 
independent contractor status, 1127 
Widows, 

Federal old age and survivors Insurance benefits 
8 38, p. 80 

Railroad employees retirment benefits, § 50 
Wild cat strike, unemployment compensation, inducing 
as misconduct disqualifying employee, § 162, n. 37 


Wilful misconduct, unemployment compensation, dis¬ 
charge of employee because of, § 162 
Withholding taxes, 

Federal old age and survivors insurance benefits, 
§ 35, p. 76 

Unemployment compensation, §§ 148, 149 
Witnesses, railroad employees retirement benefits, com¬ 
pelling attendance in proceedings before retire¬ 
ment board, | 53 

Words and phrases. Definitions, generally, ante 
Work relief. 

Construction of statutes relating to, § 3, p. 12 
Validity of statutes providing for, § 2 
Work stoppage. Unemployment compensation, post 
Working conditions, unemployment compensation, vol¬ 
untarily leaving employment because of dissatis¬ 
faction with, § 171 

Works Progress Administration, projects ^gible for 
aid through, § 3, p. 12 
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Accessory before tbe fact, § 3 
Accomplices, 

Compulsion, persons acting under, § 3 
Consenting person, § 2 
Corroboration, necessity, § 5, p. 378 
Jury question, § 6 
Acquiescence, § 3 

Admissibility of evidence, prosecutions for, § 5, p. 375 
Attempt or solicitation, § 7, p. 383 
Aiders and abettors, liability as principal, § 3 
Jury question, § 6 

Appeal and error, prosecution for, § 6 
Assault with intent, § 7, p. 3^ 

Instructions to jury, § 6 
Assault, 

Element of, § 1, p. 370 
Assault with intent, § 7, pp. 381-385 
Attempts, § 7, pp. 381-385 
Bestiality, § 1, p. 367 
Bill of particulars, prosecution for, § 4 
Buggery, § 1, p. 367 

Burden of proof, prosecution for, § 5, p. 375 
Carnal copulation, defined, § 1, p. 367 
CaiTial knowledge. 

Defined, § 1, p. 368 
Element of, § 1, p. 369 
Certainty, indictment or information, § 4 
Chastity, admissibility of evidence as to unchaste char¬ 
acter of female complainant, § 5, p. 375 
Circumstantial evidence. 

Establishment by, attempt, § 7, p. 384 
Establishment of offense by, § 5, p. 376 
Penetration, instructions to jury as to, § 6 
Cocksuckers, § 1, p. 369, n. 41 
Common law, grade of offense, § 1, p. 370 
Complaint, time of, § 2 

Complaint of victim, admissibility of evidence as to, 
§ 5, p. 375 

Compulsion, person acting under, § 3 
Conduct of trial, prosecution for, § 6 
Conflicting evidence, jury question, § 6 
Consent, 

Defense of, § 2 

Assault with intent, § 7, p. 382 
Element of, § 1, p. 370 
Conspiracy, 

Admissibility of evidence as to, § 5, p. 375 
Aiders and abettors, conviction as conspirators, § 
6 

Construction of statutes relating to, § 1, p. 369 
Corroboration, 

Instruction to Jury respecting, § 6 
Necessity of, § 5, p. 378 
Credibility of witnesses, jury question, § 6 
Crime against nature, § 1, p. 367 
Relations constituting, § 1, p, 369 
Cunnillngus, § 1, p. 367 

Penetration, evidence of, § 5, p. 377 


Declarations, assaulted person, admissibility In evi¬ 
dence, § 5, p. 375 
Defenses, § 2 

Assault with Intent, consent, § 7, p. 882 
Definitions, § 1, pp. 367-^2 

Description of offense, indictment or information, § 4 
Discretion of court, 

Maximum sentence, § 6 
Punishment, attempt, § 7, p. 385 
Dissoluteness, element of, § 1, p. 370 
Distinctions, § 1, p. 367 
Attempt, § 7 

Drunkenness, defense of, § 2 
Evidence as to, § 5, p. 375 
Elements of offense, § 1, p. 36S 
Assault with intent, § 7, p. 382 
Attempt and solicitation, § 7, p. 381 
Burden of proving, § 5, p. 375 
Instructions for jury respecting, § 6 
Emission, 

Burden of proof as to, § 5, p. 375 
Element of, § 1, p. 371 
Evidence, prosecution for, § 5, pp. 375-379 
Attempt, § 7, p. 384 
Feigned accomplice. 

Corroboration, § 5, p. 378 
Jury question, § 6 
Fellatio, § 1, p. 367 
Pine, punishment by way of, § 0 
Force, element of, § 1, p. 370 
Grade of offense, § 1, p. 370 
Habitual conduct, distinct offensei^ S 1» P- 370 
Imprisonment, punishment by, § 6 
Attempt, § 7, p. 385 
Indictment and information, § 4 
Assault with intent, § 7, p. 383 
Attempt to commit, § 7, p. 388 
Solicitation, § 7, p. 383 
Infants, 

Consent, § 5, p. 378 
Participation in acts, § 3 
Insanity, defense of, § 2 
Instructions to jury, prosecution for, § 8 
Attempt, § 7, p. 384 

Intent, element of, § 1, p. 370 V 

Intoxication, defense of, § 2 
Irresistible insane impulse, defense of, § 2 
Issues, prosecution for, § 4 
Attempt, § 7, p. 383 

Joinder of parties and offenses. Indictment or informa¬ 
tion, § 4 

Jury questions, prosecutions for, § 6 
Attempt, § 7, p. 384 

Language of statute, indictment or information, charg¬ 
ing offense in, § 4 

Lascivious conduct, defined, § 1, p. 368 
Law questions, prosecution for, § 6 
Lesser offense, instructions to jury consenting, 8 3 
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Lewd conduct, defined, § 1, p. 368 
Lewdness, element of, S li P- 370 
Maximum sentence, discretion of court, § 6 
Mental disability, defense of, § 2 
Misdemeanor, attempt or assault with intent and 
solicitation, § 7, p. 384 
Nature of offense, § 1, p. 368 

Assault with intent, § 7, p. 382 
Attempt and solicitation, § 7, p. 381 
Instructions to jury in respect of, § 6 
Objections, indictment or information, § 4 
Overt act, attempt as requiring, § 7, p. 382 
Participation, 

Description of participants, indictment or informa¬ 
tion, § 4 

Liability of persons participating in acts, § 3 
Particularity, indictment or information, § 4 
Penetration, 

Admissibility of evidence on issue of, § 6, p. 375 
Burden of proof as to, § 5, p. 375 
Circumstantial evidence. 

Establishment by, § 5, p. 377 
Instructions to jury respecting, § 6 
Element of, § 1, p. 371 
Persons liable, § 3 

Photographs, sufficiency of evidence consisting of, § 
5, p. 376, n. 55 

Preliminary proceedings, § 6 
Presence, § 3 

Presumptions, prosecution for, § 5, p. 375 
Principal, responsibility as, § 3 
Proof, prosecution for, § 4 
Attempt, § 7, p. 383 
Prosecution, time of, § 2 
Punishment, § 6 

Attempt and solicitation, § 7, p. 384 
Discretion of court, attempt, § 7, p. 385 
Imprisonment, § 6 
Instruction to jury respecting, § 6 
Hape distinguished, § 1, p. 367 


Reasonable doubt. 

Evidence beyond as essential for conviction, S o, 
p. 376 

Proof beyond as essential to conviction, attempt, 
§ 7, p. 3S3 

Reception of evidence, prosecution for, § 6 
Review, prosecution for, § 6 

Assault with intent, § 7, p. 385 
Sentence, conviction for, § 6 
Sex, materiality, § 1, p. 370 
Sexual perversity, element of, § 1, p. 370 
Sexual psychopattis, effect of statutes relating to, f 
1, p. 370 
Simple assault, 

Assault with intent, element of, § 7, p. 382 
Attempt, element of, § 7, p. 382 
Conviction of, § 6 
Solicitation, § 7, pp. 381-385 
Special verdict, prosecution for, § 6 
Statement of offense, indictment or information, S 4 
Statutory provisions, 

Definition, § 1, p. 367, n. 1 
Punishment, § 1, p. 368 

Strict construction of statutes relating to, § 1, p. 369 
Sufficiency of evidence, prosecution for, § 5, p. 376 
Attempt, § 7, p. 384 
Surplusage, indictment, § 4, n. 5 
Third persons, complaints to, corroboration, § 5, p. 879 
Time, complaint and prosecution, § 2 
Time, indictment or information, aRegations as to, 
§4 

Trial, prosecution for, § 6 

Attempt and solicitation, § 7, p. 384 
Validity of statutes relating to, § 1» P. 369 
Variance, prosecution for, § 4 
Attempt, § 7, p. 383 
Verdict, prosecution for, § 6 
Voluntary intoxication, defense of, § 2 
Weight of evidence, prosecution for, $ 5, p. 376 
Attempt, § 7, p. 384 
Words and phrases, § 1, pp 367-372 
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Abandonment, 

Contract, 

Burden of proof, § 140, p. 715 

Defense of, discretion of court, § 9, p. 421 

Effect, § 91, p. 609 

Evidence, 

Admissibility, § 141, p. 722 
SuflSciency, § 14T 
Oral abandonment, evidence, § 147 
Pleading, | 128, p. 684 

Defense of mutual abandonment, § 136, 
p. 703 

Enforcement of contract subject to, § 16 
Loss of right by, § 22 
Termination of contract by, § 50 

Abatement, purchase price, performance conditioned 
on, § 21, p. 448 

Ability to perform, § 91, pp. 607-612 

Bill, complaint or petition, amendment to show, 
§ 137 

Burden of proof, § 140, p. 716 
Damages in event of inability, § 163, p. 781 
Element of, § 91, pp. 607-612 
Evidence, weight and sufficiency, §§ 148* 149 
Pleading,§131, p. 603; §132 

Defense of inability, § 136, p. 704 

Absolute right, remedy as matter of, S P« 417. 
Abstract of title, 

Tender of, § 94 

Time of furnishing, § 108 

Abuse of discretion, refusal of relief, § 9, p. 424, n. 61 
Accident, writing failing to express actual agreement 
by reason of, § 41 

Accord and satisfaction, contract of, § 88 
Accounting, 

Affirmative relief, defendant as entitled to, § 167 
Reference for, § 156 

Relief by way of, § 122, p. 675; § 161, p, 764 
Rents and profits, § 162, p. 771 
Deductions, § 162, p. 777 
Period of, § 162, p. 776 

Acknowledgment, homestead, contracts for conveyance 
of, § 158i p. 760 

Acquiescence, loss of right by acquiescence and breach 
of, § 22 

Actions, compeDing institution of suit, § 88 
Additional relief, proceedings for, §§ 161-163, pp. 762- 
789 

Adequacy of other remedies. Existence and adequacy 
of other remedies, generally, post 
Admeasurement of dower, relief by way of, § 161, p. 
766 

Administrators. Executors and administrators, gen¬ 
erally, post 

Admissibili^ of evidence, proceedings for, § 141, pp. 
717-722 

Admissions, demurrer, § 133 


Adoption, 

Certainty of contracts for, § 31, p. 485 
Contracts relating to, § 87, pp. 596-603 
Burden of proof, § 140, p. 714 
Evidence, § 143, p. 737 

Admissibility, § 141, p. 719 
Weight and sufficiency, § 143, pp. 735, 739 
Pleading capacity of parties to contract, § 128, 
p. 684 

Enforcement, 

Agreement to adopt, heirs or personal repre¬ 
sentatives, § 28 

Contract for, legality, § 45, n. 98 
Oral agreement, part performance, § 52, p. 537 
Persons entitled to § 23, p. 459 
Pleading in suit to enforce contract, § 127 

Advances, 

Compensation for on denial of performance, § 
163, p. 786 

Contracts respecting, § 80 
Lien of defendant entitled to reimbursement for, 
§ 166, p. 794 

Adverse claimants, parties to proceedings, § 118, p. 660 
Intervention, § 118, p. 662 

Advertising, contracts for use of property for, § 63, 
p. 565 

Affirmative defenses, 

Fraud, burden of proof, § 140, p. 714 
Pleading, § 139 

Affirmative relief, accounting, defendant as entitled to, 
§ 167 

After-acquired title, enforcement of contract involv¬ 
ing, § 16, p. 442 

Agents. Principal and agent, generally, post 
Alimony, agreements respecting, § 86 
Alteration of contract, 

Denial on ground of, § 90 
Enforceability, § 49 

Part performance of oral contract by making of, 
§ 56 

Alternative pleading, damages in, § 137 
Alternative relief, 

Damages, impossibility of performance, $ 163, p. 
783 

Proceedings for, §§ 161-163, pp. 762-789 

Alternative stipulations, contracts enforceable, § 46 
Liquidated damages, § 51 

Ambiguity, contracts enforceable, freedom from, ( 
31, p. 481 
Amendment, 

Judgment or decree, § 168, p. 800 
Pleading, § 137 
Ancillary relief. 

Preliminary injunction, § 122, p. 675 
Proceedings for, §§ 161-163, pp. 762-789 
Annuities, agreements respecting, § 69 
* Annulment of contract, pleading, § 128, p. 684 
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Answer, 

Proceedings for, $ 136, pp. 701-704 
Amendment, § 137 

Cross-bill or cross-complaint, § 136, p. 70S 
Demurrer to, § 138 
Relief based on, § 2 
Antenuptial contracts. 

Persons entitled to enforce, § 23, p. 459 
Unsuccessful attempt to destroy contract as de¬ 
feating right, § 22, p. 466 

Anticipatory breach, pleading, defense of, § 136, p. 703 
Appeal and error, proceedings for, § 171 
Costs, § 172, p. 812 
Appearance, proceeding for, § 121 
Apportionment, 

Costs in proceedings for, § 172, p. 812 
Damages in connection with performance, § 162, 
p. 777 

Approval, third persons, performance depending on, § 
16, p. 440 

Arbitrary discretion, denial of relief, 8 9, p. 423 
Arbitration, 

Agi*eements relating to, § 72 
Award in pursuance to submission, § 73 
Commencement of suit during pendency of arbi¬ 
tration proceedings, § 116 
Enforceability of contract providing for, § 35, p. 
498 

Argumentative instructions, proceedings for, § 154 
Assent to third person, performance involving, § 16, p. 
439 

Assessments, 

Liability in respect of, § 162, p. 771 
Heal estate contracts, completeness in respect of, 
§ 35, p. 600 
Assignments, 

Contract, 

Effect of, § 3, p. 413 

Parties to proceeding in case of, § 118, p. 663 
Delay in performance of agreement, § 110, p. 638 
Enforcement of contract. 

Against assignee or assignor, § 26, p. 467 
By assignors or assignees, § 24, pp. 462-465 
Leases, contract to assign, § ^ p. 566 
Patent rights, enforcement of agreement, § 67, p, 
575 

Performance of contract hy assignee, 8 94 
Real estate contract, tender of payment by as¬ 
signee, § 101, p. 622 

Assumption of obligation, consideration consisting of, 
certainty, § 34, p. 492 
Attachment, 

Bringing of suit as election preduding subsequent 
suit for specific performance, § 22, p. 456 
Creditors, parties to proceedings, § 118, p. 670 
Decree, enforcement by writ of, 8 170, p. 807 
Attorneys, contracts by, 8 82 
Attorney’s fees. 

Proceeding for, 8 172, p. 811 
Recovery as damages, § 162, p. 769 
Tender, purchaser, § 101, p. 621 
Awards, arbitration, § 73 
Balance of convenience, 8 18 
Beneficial interests, 

Enforcement of contract in favor of persons hav¬ 
ing, § 23, p. 457 

Parties to proceedings, § 118, pw 669 


Benefit, enforcement not beneficial, 88 14-16, pp. 433- 
442 

Bill, complaint or petition, §§ 127-135, pp. 680-701 
Abandonment of contract, showing as to, 8 128, p. 
684 

Ability to contract, showing as to, § 128, p. 684 
Ability to perform, 

Amendment to show, § 137 
Averments as to, § 131, p. 693 ; 8 132 
Accuracy of averments, § 127 

Terms of contract, § 128, p. 686 
Adequacy of consideration, showing as to, 8 128, p. 
688 

Adequate legal remedy, negative averments, 8 133 
Agents, showing in respect of contract made 
through or with, § 128* p. 684 
Aider by verdict, § 127 

Alternative monetary rdief, sufllciency in respect 
of, § 133 

Amendments, § 137 

Annulment of contract, showing as to, 8 128, p. 
684 

Attachment of written contract, 8 128, p. 687 
Averments, 

Ability to perform, § 131, p. 693; § 132 

Oompliance with contract, § 131, pp. 691-695 

Conditions precedent, § 130 

Contract provisions, § 128, pp. 682-689 

Damages, § 133 

Default of defendant, § 132 

Fraud, § 133 

Particular averments, § 133 
Parties, § 129 ■ 

Performance, § 131, pp. 691-695 
Readiness to perform, § 131, p. 693 
Titie, § 131, p. 694; § 132 
Willingness to perform, § 131, p. 693 
Cause of action as required to be shown, 8 127 
Competency to contract, showing as to, 8 128, p. 
684 

Oompliance with contract, averments as to, 8 ISl* 
pp. 691-695 

Conditions precedent, averments as to occurrence 
of, § 130 

Consideration for contract, showing, 8 128* p. 683 
Adequacy, § 128, p. 688 
Contract, averments ai^ to, 8 128, pp. 682-689 
Cure of defects by verdict, 8 127 
Damages, averments as to, 8 133 
Default of defendant, showing, 8 132 
Demand, showing, § 132 
Demurrer to, § 138 

Description of property, 8 128* p. 687 
Dower interest, averments respecting knowledge 
of, § 133 

Encumbrances, negativing existence^ 8 132 
Enforceable contract as reqtdred to be shown, S 
128, p. 683 

Excuse for failure to allege performance or tender, 
showing, 8 131, p. 692 
Exhibits, § 128, p. 687 
Fairness, showing, 8 128, p. 688 
Consideration, 8 128* p. 689 
Form of averments, ability. and' willingness to 
perform, 8 131, p. 695 
Fraud, averments as toj 8 133 
Homestead infring^ent, averments as to, S 183 
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Bill, complaint or petition—Continued, 

Identification of property, § 128, p. 687 
Impossibility of performance, showing, § 132 
Inadequacy of legal remedy, showing, § 133 
Information and belief, alleging performance on, 
§ 131, p. 692 
Laches, showing, § 133 

Legality of contract, showing, § 128, p. 683 
Negative averments, § 128, p. 687 
Defensive matters, § 133 
Encumbrances, § 132 
Offer to perform, showing, § 131, p. 693 
Oral contract, showing, part performance, f 128, 
p. 685 

Ownership, allegations as to, § 131, p. 694 
Part performance of oral contract, showing as to, 
§ 128, p. 685 

Particular averments, § 133 

Terms of contract, § 128, p. 686 
Parties, averments as to, § 129 
Performance, averments as to, § 131, pp. 691-6^ 
Place of executing contract, showing, § 128, p. 683 
Prayer for relief, § 134 
CJonformity to, § 158 

Readiness to perform, averments as to, § 131, p. 
693 

Reasonableness of contract, showing as to, § 128, 

p. 688 

Setting out contract, § 128, p. 687 
Specific allegation of performance or tender, § 
131, p. 692 

Statement of facts, § 127 

Statute of frauds, contracts within, § 128, p. 685 
Sufficiency, § 127 

Tender, averments as to, § 131, p. 682 
Terms of contract, averments as to, § 128, p. 686 
Time of executing contract, averments as to, $ 128, 
p. 683 

Title, averments as to, $ 131, p. 694; $ 132 
Value, averments as to, § 128, p. 688; § 133 
Variance, description of property, § 128, p. 688 
Willingness to perform, 

Amendment to show, S 137 
Averments as to, 1131, p. 693 
Writing, averments as to contract in, § 128, p, 686 
Bipartite action, § 1 

Bona fide purchasers, enforcement of performance 
against, § 27, p. 472 
Bonds, contracts relating to, § 70 
Borrowing money, agreements respecting, § 80 
Boundaries, real estate contracts, description of land 
by, § 35, p. 497 
Breach of contract, 

Damages in lieu of performance, { 163, p. 778 
Defense of, { 94 
Effect, § 91, p. 609 
Necessity for, § 3» p. 412 

Waiver of right by bringing suit for damages, 

§ 22, p. 455 

Breach of trust, enforcement resulting in, § 18 
Bridges, contract to maintain and repair, § 75 
Brokers, 

Contracts, § 63, p. 568 
Right to performance, § 23, p, 461 
Building contracts, S 74 
Certainty, § 31, p. 486 

Burden of proof, proceedings for, § 140, pp. 712-717 


Cancellation of contract. 

Appeal from judgment cancelling, § 171 
Burden of proof, § 140, p. 715 
Evidence, sufficiency, § 147 
Grant of specific performance, § 166, p. 791 
Refusal of specific performance, § 167 
Capacity to contract, evidence, sufficiency, § 145 
Care and support, consideration of contract for, cer¬ 
tainty, § 34, p. 492 

Cattle guards, railroads, agreement to build, § 74 
Caveat emptor, application of doctrine, § 43, p. 521 
Certainty, 

Contracts enforceable, §§ 31-34, pp. 479-484 
Option, § 47, p. 527 

Contracts to devise or bequeath, § 87, p. 598 
Judgment or decree, § 168, p. 7^ 

Part performance of oral contracts, § 53 
Remedy at law, § 6 
Cestui que trust, 

Enforcement of contract, § 23, p. 461 
Parties to proceedings, § 120 
Change in circumstances, ground for refusal, $ 18 
Change in conditions. 

Delay in performance resulting in, § 110, p. 639 
Lapse of time in connection with as laches, § 117, 
p. 655 

Charities, oral gift, part performance, S 62, p. 537 
Chattel mortgages. 

Contracts to give, § 84 

Crops, parties to proceeding to enforce contract of 
sale, § 119 

Circumstantial evidence^ 

Real estate contracte, establishment of parol con¬ 
tract, § 143, p. 730 

Wills, contracts relating to, § 143, p. 733 
Clean hands, application of doctrine, $ 89 
Clear right to remedy, necessity, § 3, p. 412 
Closed shop, contract with labor union rejecting, § 82 
Cloud on title, removal on refusal of performance^ § 
167 

Collateral matters. 

Consideration in determining right to relief, § 3^ p. 
411 

Oral contracts, part performance, S 54 
Common law, remedy as not recognized at, 8 1 
Community interest, joinder as parties to proceeding 
of persons having, § 118^ p. 661 
Community property. 

Enforcement of contract; 

Conveyance, § 29 
Exchange, § 23, p. 457 
Sale of, § 36, p. 502 

Parties to proceeding involving, § 118, p 671 
Compensation, 

Denial of performance 8 163, pp. 778-789 
Substitute for legal remedy of, 8 1 
Competency to contract, pleading, 8 128, p. 684 
Complaint Bill, compl^nt or petition, generally, ante 
Complete relief. 

Contracts enforceable, § 35, pp, 494-500 
Damages required to provide, 8 162, p 768 
Proceedings for, 8 157 
Remedy at law defeating right, 8 6 
Compliance with contract, pleading, 8 131, pp. 6fi0L-696 
Composition agreement, 8 88 
Compromise and settlement, 

Contract of, 8 88 
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Compromise and settlement—Continued, 

Delay In suit during attempted settlement as 
laches, § 117, p. 656 
Enforcement agreement, § 48 
Offer of as bar to relief, § 3, p. 413 
Oral agreement, part performance, § 52, p. 537 
Concealment, 

Contracts invohdng, § 43, p. 522 
Title, right as affected, § 109 
Conclusions of law, proceedings for, § 155 
Concurrent jurisdiction, proceedings for, § 115 
Conditions, 

Contracts subject to, § 48 

Imposition on grant of specific performance, § 
166, p. 791 

Judgment or decree, performance of, § 169 
Performance as essential, § 94 
Precedent, pleading, § 130 
Relief, imposition of, § 157 
Showing as to performance, § 91, p. 608 
Conduct of plaintiff, effect of as respects right to reme¬ 
dy, § 3, p. 413 

Confession and avoidance, pleadings, § 136, p. 702 
Confidential relationship, 

Delay in suit during existence of as laches, § 117, 
p. 656 

Enforceability of contracts between persons in, § 
36, p. 501 

Fairness of contract, burden of proof, § 140, p. 
714 

Conflicting evidence, proceedings for, § 142, p. 723 
Conflict of laws, § 1 

Confusing instructions, proceedings for, § 154 
Consent, 

Assignment of contract, enforcement dependent on, 
§ 24, p. 464 

Enforcement of contract as dependent on reality 
of, §§ 41-44, pp. 516-523 

Third persons, performance depending on, § 16, p. 
446 

Consideration, 

See also price, generally, post 
Adequacy, pleading, § 128, p. 688 
Burden of proof, sufficiency and adequacy, § 140, 
p. 714 

Contract, pleading, § 128, p. 683 
Contracts enforceable, § 39, pp. 507-512 
Certainty in respect of, § 34, pp. 490-494 
Completeness in respect of, § 35, p. 498 
Fairness or reasonableness, § 40, p. 514 
Contracts to devise or bequeath, § 87, p. 599 
Defense of illegality, discretion of court, § 9, p. 
421 

Evidence, 

Admissibility, § 141, p. 721 
Weight and sufficiency, § 145 
Inadequacy accompanied by conspiracy, § 39, p. 
509 

Mutuality in respect of, § 10 
Options, § 47, pp. 525, 529 
Under seal, § 47, p. 528 

Oral contracts, part performance by payment of, 
§ 58 

Possession accompanied with, § 59, p. 544 
Partial failure, burden of proving defense of, § 140, 
p. 715 

Payment as condition precedent, § 95 


Consideration—Continued, 

Presumptions, § 140, p. 715 
Pleading, adequacy, § 128, p. 688 
Tender, excuse for failure to make, § 96 
Wills, contracts relating to, evidence, § 145 
Conspiracy, inadequacy of consideration accompanied 
by, enforcement of contract, § 39, p. 509 
Construction, 

Contract, evidence, admissibility, § 141, p. 718 
Judgment or decree, § 1G8, p. SOO 
Construction contracts, § 74 
Certainty, § 31, p. 486 
Want of mutuality, § 11, p. 432 
Constructive possession, oral contracts, part perform¬ 
ance, § 59, p. 549 

Contempt, decree, failure to obey, § 170, p. 808 
Contingent interests, parties to proceedings, § 118^ p. 
661 

Contingent obligation, mutuality, § 13 
Contingent remainders, persons entitled to enforce 
contract, § 23, p. 459 
Continuance, perfection of title, § 109 
Continued performance, want of mutuality, contract 
calling for, § 11, p. 432 
Continuing offer, options, § 47, p. 529 
Continuous acts, contracts involving, §§ 75, 76, pp. 
584-587 

Continuous supervision, enforcement requiring, § 17 
Contract as fundamental basis of suit, § 2, n. 23 
Contracts enforceable, §§ 30-61, pp. 476-556 
Abandonment, effect of, § 50 
Absolute certainty as essential, § 31, p. 483 
Adequacy of consideration, § 39, p. 508 
Alteration, effect of, § 49 
Alternative stipulations, § 46 
Liquidated damages, § 51 
Ambiguity, freedom from, § 31, p. 481 
Arbitration, § 35, p. 498 

Assumption of obligation, certainty, § 34, p. 492 
Binding contract as essential, § 30, p. 477 
Capacity of parties, § 36, pp. 500-503 
Care and support, consideration, § 34, p. 492 
Certainty, §§ 31-34, pp. 479-494 
Options, § 47, p. 527 
Character of parties, § 36, pp. 500-503 
Choice between alternatives, § 46 
Circumstances considered in determining fAli 
ness and reasonableness, § 40, p. 514 
Competent parties as essential, § 36, p. 500 
Completeness, § 35, pp. 494-500 
Concealment, effect of, § 43, p. 522 
Conditional contracts, § 48 
Conditions precedent, § 30, pp. 476-479 
Consent, reality of, §§ 41-44, pp. 516-523 
Consideration, § 39. pp. 507-512 
Certainty, § 34, pp. 490-494 
Fairness or reasonableness, § 40, p. 614 
Completeness, § 35, p. 498 
Definiteness, § 31, p. 480 

Determination of fairness and reasonableness, § 
40, p. 513 

Doubt in respect of, § 31, p. 481 
Duress, effect of, § 44 
Election to abide by contract, § 39, p. 510 
Elements considered in determining fairness^ S 
40, p. 514 

Estoppel, indefiniteness, § 34, p. 494 
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Contracts enforceable—Continued, 

Exorbitancy of consideration, § 39, p. 509 
Extension of time, certainty in respect of, $ 84, 
p. 493 

Fairness, § 40, pp. 512-515 
Options, § 47, p. 527 
False representations, § 40, p. 513 
Effect, § 43, p. 521 

Forfeiture, effect of provision for, § 51 

Fraud, effect, § 43, pp. 519-523 

Ignorance as ground for denying, § 42 

Immaterial mistake, § 42 

Immaterial omissions and variations, § 41 

Insane persons, § 30, p. 500 

Intention omissions and variations, § 41 

Interests, completeness in respect of, § 35, p. 499 

Intoxication, 

Denial on ground of, § 41 
Fairness as affected, § 40, p. 515 
Legality, § 45 

Liquidated damages, effect of provision for, { 51 
Material omission or variation, § 21 
Meeting of minds, § 30, p. 478 
Doubt in respect of, § 41 
Misrepresentation, effect of, § 43, pp. 619-523 
Mistake, 

Effect of, § 42 
Mutual, §§ 41, 42 
Misunderstanding as to term, § 41 
Modiffcation, effect of, § 49 
Mutual assent, § 30, p. 478 
Mutuality, generally, post 
New agreements, rescission of original, § 50 
Nondisclosures, effect of, § 43, p. 522 
Offer and acceptance, § 30, p. 478 
Offer of fair performance, § 40, p. 613 
Options, generally, post 
Oral contracts, generally, post 
Parties to contract, generally, post 
Payment, 

Certainty in respect to time and place of, 
§ 34, p. 493 

Completeness in respect of time for, § 25, p. 
499 

Penalty, effect of provision for, § 51 
Performance, 

Certainty as to time and place of, S 34^ P- 
493 

Completeness in respect of, § 35, p. 499 
Place of payment or performance^ certainty in 
respect of, § 34, p. 493 
Pleading, § 128, p. 683 
Public policy, contract violative of, § 45 
Real estate contracts, generally, post 
Reality of consent, §§ 41-44, pp. 516-523 
Reasonable certainty as sufficient, § 31, p. 483 
Reasonableness, § 40, pp. 512-515 
Reliance on representation, § 43, p. 521 
Requisites and validity, §§ 30-51, pp. 476-633 
Rescission, effect of, § 50 
Security, 

Certainty of provisions as to, § 34, p. 492 
Completeness in respect of, § 35, p. 499 
Statute of frauds, contracts within, § 38, pp. 504- 
507 

Subject matter, certainty in respect of, $ 33, pp. 
487-490 


Contracts enforceable—Continued, 

Subsequent contract, provision for, § 35, p. 496 
Substitute agreements, § 50 
Sufficiency of consideration, § 39, p. 508 
Termination, effect of, § 50 

Third persons, false representations, by, § 43, p, 
522 
Time, 

Completeness, § 35, p. 490 
Payment or performance. 

Certainty in respect of, § 34, p. 493 
Completeness in respect of, § 35, p. 499 
Unconscionable contracts, § 40, p. 513 
Undue influence, effect of, § 44 
Unilateral mistake, § 42 
Vagueness, § 31, p. 481 
Validity, §§ 30-51, pp. 476-633 
Valuable consideration, § 39, p. 508 
Voluntary agreements, § 39, p. 508 
Waiver, indefiniteness, § 34, p. 494 
Writing as essential, §§ 37, pp. 503-507 
Convenience, 

Balance of, § 18 

Enforcement 4n convenience, § 17 
Grant of relief on ground of, § 6 
Conveyances, 

Demand for, § 92 
Enforceability of contract, § 77 
Enforcement of contracts, § 63, p. 557 
Part performance of contracts to convey, 8 52, p. 
535 

Co-operative marketing contracts, § 66 
Corporate director, contract to act as, § 82 
Corporations, enforcement of contract of, § 36, p. 501 
Corruption, inadequacy of consideration accompanied 
by, enforcement of contract, § 39, p. 609 
Costs, proceedings for, § 172, pp. 810-813 
Counsel fees. Attorney’s fees, generally, ante 
Counterclaim, 

Proceedings for, § 135 
Relief based on, § 2 
Creditors, 

Parties to proceedings, § 118, p. 670 
Right to compel execution of contract of debtors, 
§ 23, p. 457 

Crops, chattel mortgagee as party to proceeding to 
enforce contract of sale of, § 119 
Cross-bill, cross-complaint or cross-petition. 

Proceeding for, § 135 

Answer to, § 136, p. 703 
Relief based on, § 2 

Curtesy, enforcement of contract with respect to in¬ 
terest of husband, § 23, p. 457 
Curtesy, refusal of husband to relinquish or convey, 
§ 21, p. 453 

Custody of children, contracts relating to, § 87, p. 602 
Damages, 

Adequate remedy by way of recovery of as preclud¬ 
ing relief, § 6 

Allowance in connection with performance^ S 152, 
pp. 768-778 

Alternative relief, § 162, pp. 768-778 

Impossibility of performance, § 163, p. 783 
Amount recoverable, impossibility of performance, 
§ 163, p. 784 

Apportionment, § 162, p. 777 

Award in lieu of performance, % 163, pp. 778-789 
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Damages—Continued, 

Bill, complaint or petition, averments as to, § 
133 

Breach of contract, award in lieu of performance, 

§ 163, p. 778 

Cancellation of contract, conditions, relief and 
cross-bill for, § 167 
Contract provisions for, § 162, p. 768 
Defendant as entitled to on grant of performance, 

§ 166, p. 792 

Deficiency in quantity, § 162, p. 777 
Delay in performance, § 162, p. 769 
Recovery by defendant, § 166, p. 792 
Denial of specific performance, § 163* pp. 778-789 
Exchange of property, refusal of specific perform¬ 
ance, § 1^, p. 786 

Hardship, refusal of specific i)erformance because 
of, § 163, p. 783 

Heirs, recovery against, § 163, p. 784 
Impossibility of performance, § 163, p. 782 
Impracticability, refusal of specific performance 
because of, § 163, p. 783 

Improvements destroyed subsequent to contract, § 
162, p. 778 

Inability to ascertain as affecting right, § 69 
Inability to perform, § 163, p. 781 
Injuries to freehold, § 162, p. 769 
Jurisdiction to award, § 163, p. 781 
Lien for, denial of performance, § 163, p. 788 
Loss of rents and profits, S 1^, P* 772 
Measure of, § 162, p. 769 

Impossibility of performance, § 163, p. 784 
Improvements, § 163, p. 787 
Parties, relief in respect of, $ 163* p. 784 
Pleading, § 163, p. 780 

Amendment in respect of, § 137 
Denial of specific performance, § 163, p. 788 
Impossibility of performance, § 163, p. 783 
Lien for damages awarded on denial of per¬ 
formance, § 163, p. 789 

Preliminary injunction as precluded In case of 
remedy by way of, § 122, p. 676 
Proof, § 163, p. 780 

Impossibility of performance, § 163* p. 783 
Punitive, § 162, p. 769 

Purchaser out of possession, interest on payments 
made, § 162, p. 776 

Rents and profits, loss of, 8 1®2, p, 772 
Repudiation of agreement to devise or bequeath, 
§ 104 

Rescission of contract, § 163, p. 780 
Retention of jurisdiction to award on denying 
performance, § 163, p. 780 
Supplemental petition claiming, § 137 
Third persons, § 166, p. 796 
Waiver, 

Objections to, § 163, p. 781 
Right by suing for, § 22 
Waste, § 102, p. 770 
Death, 

Parties to proceeding, effect of, § 118, p. 666 
Purchasers, 

Enforc'ement of contract by personal repre¬ 
sentative, § 23, p. 459; § 28 
Vendor, enforcement of contract against heirs or 
devisees, § 28 

Debts, contract for sale or purchase of, § 69 
81 C.J.S.—88 


Deceased purchaser, enforcement of contracts of^ § 
23, p. 459; § 28 

Decree. Judgment or decree, generally, post 
Deeds, contracts relating to, § 07, p. 574 
Default, 

Interest, liability of. 

Purchaser, § 162, p. 774 
Vendor in default, § 162, p. 775 
Pleading, § 132 
Showing, § 91, p. 608 

Time for performance after, § 110, p. 041 
Defective title. 

Effect of, § 16, p. 441 

Partial performance in case of, § 21, p. 448 
Defenses, 

Adequate remedy at law, pleading, § 136, p. 702 
Answer setting up, § 136, pp. 701-704 
Availability of defense at law as precluding re¬ 
lief, § 6 

Breach of covenant, § 94 

Burden of proof, invalidity of contract, § 140, p. 
714 

Demurrer raising, § 138 
Discretion of court, § 9, p. 421 
Evidence, weight and suflBciency, § 142, pp. 723, 
726 

Hearsay evidence, § 142, p. 723 
Laches, § 117, p. ^2 

Pleading, § 136, p. 703 

Mutuality of remedy, want of, § 11, p. 428 
Partial failure of consideration, burden of proof, 
§ 140, p. 715 

Deferred payments, security, 

CJontract providing for, certainty in respect of* § 
34, p. 492 

Enforceability of contracts not providing for, $ 
40, p. 515 

Grant conditioned on, § 166* p. 794 
Deficiency, judgment or decree, sale of property for 
purpose of enforcing, § 170, p. 808 
Definiteness, contracts enforceable, § 31, p. 480 
Definitions, § 1 
Delay, 

Damages recoverable, § 162* p. 769 
By defendant, § 166, p. 792 
Laches, generally, post 

Loss of rents and profits, damages for, § 162, p. 772 
Performance of contract, § 110, pp. 637-642 
Delivery, part performance of oral contract by, § 56 
Demand, 

Costs as affected, § 172, p. 813 
Necessity, § 92 
Pleading, § 132 

Time for performance passing without, § 110, p. 
641 

Demurrer, proceedings for, § 138 
Deposit in court, § 124 

Purchase price, grant conditioned on, § 160, p. 
795 

Deposits in bank, purchase price, liability for interest 
as affected, § 162, p. 773 

Depreciation, excuse for failure to perform, § 96 
Description, 

Parties, requirements as to, § 35, p. 497 

Property, bill, complaint or petition, $ 128, 
p. 687 


1393 



INDEX TO SPECIFIC PERFORMANCE 


Description—Continued, 

Real estate contracts, certainty, § 33, p. 488 
Detriment to public, ground for refusal, § 20 
Devise, 

Contract for. Wills, generally, post 
Oral agreement, part performance, § 52, p. 536 
Oral contract, part performance, sufficiency, § 61 
Repudiation of agreement to devise, relief in life¬ 
time of promisor, § 164 
Devisees, 

Contract for purchase of real property on death 
of purchasers, enforcement, § 23, p. 459 
Enforcement of contract against, § 28 
Difficulty, 

Enforcing contract, effect of, § 17 
Partial performance, refusal because of difficulty 
of estimating compensation, § 21, p. 450 
Diligence, §§ 89-114, pp. 606-648 
Evidence, sufficiency, § 148 
Payment of price, § 107 
Performance of contract, § 105 
Direction of verdict, proceedings for, § 153 
Disa-etion, § 9, pp. 417-425 

Amendments, pleadings, § 137 
Contracts to devise or bequeath, § 87, p. 601 
Costs, § 172, pp. 810, 813 
Damages in lieu of performance, § 163, p. 779 
Delay precluding relief, § 117, p. 653 
Enforcement inconvenient or difficult, § 17 
Mineral leases, § 63, p. 567 
Mutuality of remedy, want of, § 11, p. 427 
Real estate contracts, § 63, p. 562 
Enforcement, § 63, p. 558 
Vendor’s right to, § 63^ p. 564 
Receivers, appointment, § 123 
Reference, recommitting report, § 156 
ReUef, § 157 

Review in respect of, § 171 
Rulings in course of trial, § 151 
Time for performance, § 105 

Dismissal and nonsuit. 

Before hearing, § 150 
Effect of, § 168, p. 802 
Final hearing, § 153 

Demurrer, ruling on as constituting dismissal, § 
138 

Reformation of contract, refusal to reform and 
perform contract as reformed, § 166, p. 791 
Dissolution, injunction, § 122, p. 677 
Distinctions, mutuality of remedy and obligations, S 
11, p. 426, n. 77 

Dividends, stock, rights in respect of, § 162, p. 776 
Divorce, 

Parties to proceeding to enforce agi'eement re¬ 
specting, § 118, p. 672 
Property settlements on, § 86 
Documents, contracts relating to, § 67, p. 574 
Doubtful cases, remedy as available in, § 3, p. 412 
Doubtful contracts, enforceability, § 31, p. 481 
Dower, 

Admeasurement, relief by way of, § 161, p. 765 
Bill, complaint or petition, averments as to knowl¬ 
edge in respect of, § 133 

Refusal of wife to relinquish or convey, § 21, p. 451 
Widow claiming as proper party to proceeding, § 

118, p. 669 


Drainage, 

Covenants to keep ditches open, § 63, p. 568 
Oral easement of, part performance, § 52, p. 536 
Duress, 

Enforcement of contracts as result of, § 44 
Evidence, sufficiency, § 145 
Earnest money, 

Estoppel in respect of, denial of relief, § 163, p. 
785 

Repudiation of contract by action to recover, § 
22, p. 455 

Return of on refusal of performance, § 163, p. 787 
Easements, 

Contracts for sale or grant of, § 63, p. 564 
Oral contracts, part performance, sufficiency, § 
61 

Verbal grant, part performance, § 52, p. 636 
Effect, performance or tender, § 3, p. 412 
Effectiveness, 

Enforcement ineffectual, §§ 14r-16, pp. 438-442 
Options, ineffectiveness of relief, § 47, p. 527 
Election of remedies, denial on ground of election 
to pursue inconsistent remedies, § 22 
Employment contracts. § 82 

Encumbrances. Liens and encumbrances, generally, 
post 

Enforceable contracts. Contracts enforceable, gen¬ 
erally, ante 
Enforcement, 

Judgment or decree, § 170, pp. 8(Mr-809 
Rights, purpose of remedy, § 1, n. 4 
Equitable interest, part performance of oral contract 
for sale of, § 52, p. 536 
Equitable remedy, nature, §§ 1, 2 
Equity, jurisdiction of suits for, J 115 
Escrow, 

Deeds deposited in, § 67, p. 574 
Deposit in as sufficient payment of price, § 113 
Parties to proceeding, holder in, § 118, p. 661 
Essence of contract, time. 

Acquisition or perfection of title, § 109 
Payment, § 107 
Performance, § 106, p. 627 
Estoppel, § 22 

Contracts enforceable, indefiniteness, § 34, p. 494 
Options, exercise of, § 94 

Statute of frauds, enforcement of contract within, 

§ 38, p. 506 

Evasive answer, proceeding for, § 136, p. 702 
Evidence, 

See also Proof, generally, post 
Abandonment of contract. 

Admissibility, § 141, p. 722 
Sufficiency, § 147 

Ability to perform, sufficiency, §§ 148,149 
Admissibility, § 141, pp. 717-722 
Adoption, contracts relating to, weight and suf¬ 
ficiency, § 143, p. 735 
Burden of proof, § 140, pp. 712-717 
Cancellation of contract, sufficiency, § 147 
Capacity to contract, sufficiency, § 145 
Consideration, 

Admissibility, § 141, p. 721 
Weight and sufficiency, § 145 
Construction of contract, admissibility, § 141, p. 
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Evidence—Continued, 

Defenses, weight and sufficiency, § 142, pp. 723, 
726 

Degree of proof required, § 143, p. 728 
Demurrer to, § 153 
Diligence, suflaciency, § 148 
Duress, § 145 

Existence and adequacy of other remedies, admis¬ 
sibility, § 141, p. 718 
Existence of contract, 

Admissibility, § 141, p. 718 
Suflaciency, § 143, p. 737 
Weight and suflaciency, § 143, pp. 727-739 
Extension of time, weight and suflaciency, § 146 
Fairness of contract, weight and suflaciency, § 145 
Fraud, 

Admissibility, § 141, p. 721 
Weight and suflaciency, § 145 
General denial, admissibility, § 139 
Good faith, suflaciency, § 148 
Judgment or decree, conformity to, § 168, p. 799 
Lost instruments. 

Actions on, § 143, p. 728 
Suflaciency, § 142^ p. 737 
Mistake, 

Admissibility, § 141, p. 721 
Weight and suflaciency, § 145 
Modification of contract, weight and suflaciency, 
§146 

Oral contracts, part performance, weight and suf¬ 
ficiency, § 144 
Order of proof, § 151 

Particular cases, suflaciency, § 143^ p. 735 
Part performance of oral contracts, suflaciency, 
§ 144 

Performance, 

Admissibility, § 141, p. 722 
Suflaciency, § 148 
Preponderance, 

Essential to relief, § 142, p. 723 
Beal estate contracts resting in parol, § 143, 
p. 730 

Presumptions, § 140, pp. 712-717 

Parol nature of contract, § 128, p. 685 
Proof generally, § 139 
Quantum of proof required, § 143, p. 728 
Readiness to perform, suflaciency, $ 148 
Rescission of contract, 

Admissibility, § 141, p. 722 
Suflaciency, § 147 

Support and maintenance, contracts relating to, 
§ 143, p. 730 
Tender, suflaciency, § 148 
Terms of contract. 

Admissibility, § 141, p. 718 
Suflaciency, § 143, p. 737 
Weight and suflaciency, § 143, pp. 727-739 
Title, 

Admissibility, § 141, p. 722 
Weight and suflaciency, § 149 
Undue infiuence, suflaciency, § 145 
Validity of contract, weight and suflaciency, § 145 
Waiver, suflaciency, § 147 
Weight and suflaciency, §§ 142-149, pp. 722-747 
WiUingness to perform, suflaciency, § 148 
Wills, contracts relating to, § 143, p. 731 


Ex parte application, preliminary injunction, § 122, 
p. 677 
Exchange, 

Bill, complaint or petition in suit to enforce, § 127 
Damages on refusal of specific performance, § 163, 
p. 786 

Evidence, suflaciency, § 143, p. 736 

Oral agreements, part performance, § 52, p. 536 

Parol contract. 

Evidence as to existence and terms of con¬ 
tract, § 143, p. 729 
Part performance, suflaciency, § 61 
Real estate contracts, § 63, p. 5^ 

Time for i)erformance of contracts for, § 105 
Exclusive jurisdiction, proceedings for, § 115 
Execution, 

Creditors, parties to proceedings, § 118, p. 670 
Enforcement of. 

Contract by purchaser at sale on, § 25 
Performance against purchaser at sale on, 
§ 27, p. 472 

Executors and administrators. 

Compromise agreement between devisees and 
heirs, enforcement against executors, § 28 
Enforceability of contracts entered into by per¬ 
sons acting as, § 36, p. 500 
Enforcement of contract, § 23, p. 459 
Parties to proceeding, § 118, p. 667 
Executory contract, performance, § 111 
Exhibits, bill, complaint or petition, § 128, p. 687 
Existence and adequacy of other remedies, §§ 5-8, pp. 
413-417 

Arbitration award, § 73 

Balance of convenience, § 18 

Burden of proof, § 140, p. 712 

Compromise and settlement, § 88 

Contract provisions, § 8 

Contracts to devise or bequeath, § 87, p. 600 

Demurrer raising question, § 138 

Discretion of court in respect of, § 9, p. 421 

Evidence, admissibility, § 141, p. 718 

Exchanges of realty, § 63, p. 566 

Indemnity, agreement for, § 83 

Insolvency of defendant, § 6 

Insurance agreement, § 79 

Law, remedy at, § 6 

Leases, § 63, p. 5^ 

Options, § 47, p. 526 

Oral contracts, enforcement, § 38, p. 506 
Patent rights, contracts relating to, § 67, p. 576 
Payment of money, agreements respecting, § 80 
Personal property, contracts relating to, §§ 65, 66 
Personal services, contract for, § 82 
Pleading, § 133 

Defense of adequate remedy, § 136, p. 702 
Preliminary injunction as dependent on, § 122, 
p. 675 

Presumptions, § 140, p. 712 

Proof in respect of, § 139 

Real estate contracts, § 62; § 63, p. 561 

Vendor’s right as dependent on, § 63, p. 563 
Refusal of relief in case of, § 5 
Sale of personal property, contracts for, § 68 
Security, agreement to give, § 83 
Statutory remedies, § 7 
Existence of contract. 

Burden of proof, § 140, p. 713 
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Existence of contract—Continued, 

Evidence, 

Admissibility, § 141, p. 718 
TTeight and sufficiency, § 143, pp. 727-739 
Expectancies, 

Enforcement of assignment of, § 88 
Real estate contracts, § 63, p. 564 
Expenditures, 

Compensation for on denial of performance, S 163, 
p. 786 

Reimbursement or compensating defendant for on 
granting performance, § 166, p. 792 
Expense, performance involving unlocked for expense, 
§ 18 

Expert knowledge, enforcement calling for, § 17 
Extension of time. 

Contracts enforceable, certainty in respect of, § 34, 
p. 493 

Evidence, § 146 

Options, consideration, § 47, p. 529 
Performance of contract, § 106, p. 631 
Relief by way of, § 158, p. 757 
Extraordinary remedy, § 1 
Extraterritorial service of process, § 121 
Extrinsic evidence, real estate contract, description 
supplied by, § 33, p. 490 
Fairness of contract, 

Burden of proof, § 140, p. 714 
Contracts enforceable, § 40, pp. 512-615 
Options, § 47, p. 527 
Devise or bequeath, § 87, p. 598 
Evidence, 

Admissibility, § 141, p. 721 
Weight and sufficiency, § 145 
Real estate contracts, § 63, p. 560 
False representations, 

Contracts induced by, § 43, p. 521 
Denial on ground of, § 89 
Enforcement of contracts induced by, § 40, p, 513 
Family agreement, § 88 

Family compromise, part performance, § 52, p. 537 
Fences, railroad right of way, enforcement of agree¬ 
ment, § 74 

Fiduciaries, enforceability of contracts of, fairness 
and reasonableness, § 40, p. 515 
Fiduciary relationship, fairness of contract, burden of 
proof, § 140, p. 714 
Final decree, § 168, p. 800 
Findings, 

Judgment or decree, conformity to, 3 168, p. 799 
Proceedings for, § 155 
Reference, § 156 

Fines, contempt, punishment for on failing to comply 
with judgment, § 170, p. 809 
Forbearance, oral contracts, part performance by way 
of, § 56 

Foreign state, jurisdiction of proceeding involving sub> 
ject matter in, § 115 
Forfeiture, 

Contract, 

Delay in bringing suit after, § 117, p. 654 
Providing for, § 61 
Insurance, prevention of, § 79 
Performance involving, § 18 
Pleading, defense of, § 136, p. 703 
ReUef, § 161, p. 767 

Granting performance^ § 166; p. 792 


Forfeiture—Continued, 

Time limit, stipulation respecting, § 106, p. 628 
Time of payment, clause as making essential, 
§ 106, p. 631 

Waiver, time limit in contracts providing for, 
§ 106, p. 632 

Want of mutuality, contract providing for, § 11, 
p. 433 

Form of remedy, § 2 
Foundation of suits, § 1 

Franchises, comi>e]ling performance of contract, 3 88 
Fraud, 

Brokers, contracts entered into by, 3 63, p. 668 
Burden of proof, 3 140, p. 714 
Contracts to devise or bequeath, 3 87, p. 598 
Defense of, discretion of court, 3 9, p. 421 
Denial on ground of, 83 89, 90 
Enforcement of contracts involving, 3 43, pp. 619- 
523 

Evidence, 

Admissibility, 8 141, p. 721 
Sufficiency, 8 145 

Harshness or oppression entailing ground to deny 
relief, 3 18 

Husband and wife^ enforcement of contract in« 
volvlng, § 29 
Pleading, § 133 

Defense of, 8 136, p. 703 
Suits involving contracts and the statute of 
frauds, 8 128, p. 685 

Preponderance of evidence, establishment by, 5 145 
Presumptions, 8 140, p. 714 
Prevention as basis of relief, 3 If n- 4 
Writing failing to express actual agreement by 
reason of, 8 41 
Frauds, statute of. 

Oral contracts, generally, post 
•Statute of frauds, generally, post 
Frivolous answer, proceedings for, 8 136, p. 702 
Future inventions, agreement to convey, 8 67, p. 575 
Garbage collection contracts, 88 75, 82 
General denial, evidence admissible under, 3 139 
Gifts, 

Advancements to donee, responding for on grant 
of performance, 8 166, p. 793 
Compensation on denial of specific performance^ 
§ 163, p. 788 

Contracts relating to, pleading in suit to enforce^ 
8 127 

Oral agreement, part performance^ 3 52, p. 537 
Parol contract, part performance, 3 57 
Sufficiency, 8 61 

Parol gift of land, evidence in proceeding to en¬ 
force, 8 143, p. 731 
Promise to make, § 78 
Good faith, §3 89-114, pp. 6o’6-648 

Confidential relationship, enforcement of con¬ 
tract between persons in, 3 36, p. 501 
Determination of question, 3 89 
Evidence, sufiiciency, 3 148 
Husband and wife, enforcement of contract be¬ 
tween, 3 36, p. 501 
Performance of contract, 3 112 
Presumptions, 8 140, p. 714, n. 90 
Good will, leases, contract to assign, § 63, p. 566 
Government securities, contracts concerning, 3 70 
Grace, grant of relief as matter oi^ 3 9, p. 418 
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■Grazing leases, enforcanent, § 63, p. 564 
Grounds of remedy, generally, §§ 3-29, pp. 410-476 
•Guardian and ward, 

Enforcement of contracts, 

Against guardian, § 28 
By person acting as guardian, § 36, p. 500 
Fairness or reasonableness, enforcement of con¬ 
tracts as guardian, § 40, p. 515 
Hardship, 

Contracts to devise or bequeath, § 87, p. 509 
Damages on refusal of specific performance be¬ 
cause of, § 163, p. 783 
Defense of, discretion of court, § 9, p. 421 
Enforcement involving, §§ 18-20, pp. 443-446 
Mistake, § 42 
Option, § 47, p. 527 
Partial performance, § 21, p. 449 
Laches as result of change in conditions work¬ 
ing, § 117, p. 655 

Options, enforcement involving, § 27, p. 527 
Pleading, defense of, § 136, p. 704 
Preliminary injunction limited so as to prevent, 
§ 122, p. 676 

Relief conditioned on modification of contract 
to prevent, § 166, p. 791 
Withholding of remedy in ease of, § 3, p. 411 
Hearing, proceedings for, § 151 
Dismissal, 

Before hearing, § 150 
Final hearing, § 153 

Hearsay evidence, defenses, establishment by, § 142, 
p. 723 
Heirs, 

Certainty of contract of heirship, § 31, p. 485 
Damages, recovery against, § 163, p. 784 
Enforcement of contract against, §§ 28,160 
Maintenance in action by, § 23, p, 459 
Parties to proceeding, § 118, p. 666 
Homestead, 

Acknowledgment, contract for conveyance of, 
§ 158, p. 760 

Bill, complaint or petition, averments respecting 
infringement, § 133 

Refusal of wife to release or convey, § 21, p. 454 
Husband and wife, 

Acknowledgment, real estate contract, § 37 
Community property, enforcement of contract to 
exchange, § 23, p. 457 
Curtesy or statutory estate. 

Enforcement of contract with respect to in¬ 
terests of husband, § 23, p, 457 
Refusal of husband to relinquish or convey, 
§ 21, p. 453 

Dower or statutory estate, refusal of wife to re¬ 
linquish or convey, § 21, p. 451 
Enforcement of contracts, 

Against, § 29 

By or between, § 36, p. 501 
Made by wife, § 11, p. 431 
Homestead, refusal of wife to release or convey, 
§ 21, p. 454 

Parties to proceedings, § 118, p. 670 
Refusal of wife to join in deed, § 16, p. 440, n, 28 
Separation agreements and property settlements, 
§ 86 

J[dentiflcation of property, bill, complaint or petition, 
§ 128, IX 687 


Ignorance, ground for denial, § 42 
Immaterial mistake, enforcement of contracts involv¬ 
ing, § 42 

Immaterial omissions, contracts involving, § 41 
Implied promise, mutuality of obligation resulting, 
§ 13 

Implied waiver, defects in title, § 91, p. 612 
Impossibility of performance, 

Damages recoverable, § 163, p. 782 
Denial of remedy, § 16, p. 439-442; § 90 
Effect of, § 11, p. 431; § 96 
Evidence, admissibility, § 141, p. 718 
Nominal damages, § 163, p. 785 
Pleading, § 132 
Improvements, 

Compensation for on denial of relief, § 163, p. 786 
Destruction subsequent to contract, compensation 
for, § 162, p. 778 

Part performance of oral contract by way of, 
§56; §59, pp. 54^51 
SuflBciency, § 61 
Performance of agreement, § 94 
Real estate contracts, delay in performance as 
affected, § 110, p. 639 

Reimbursement of vendor on grant of perform¬ 
ance, § 166, p. 792 

Subsequent purchasers', reimbursement for, § 166, 
p. 796 

Inability to perform. 

Effect of, § 91, p. 609 
Excuse for demand, § 92 

Real estate contract, tender of performance as 
excuse, § 103 

Remedy as available in case of, § 3, p. 412 

Inadequacy of other remedy. Existence and adequa¬ 
cy of other remedy, generally, ante 
Incidental relief, proceedings for, §§ 161-163, pp, 762- 
789 

Incompetence, laches as imputable to, § 117, p. 657 
Inconsistent remedy, denial on ground of election 
to pursue, § 22 
Indemnity, 

Agreements respecting, §§ 83, 84 
Procuring of by plaintiff as ground for denying 
relief, § 3, p. 413 

Indispensable parties, proceedings for, § 118^ p. 660 
Assignment of contract, § 118, p. 663 
Inequity, enforcement resulting in, §§ 18-20, pp. 443- 
446 

Partial performance, § 21, p. 449 
Infants, 

Contract for. 

Benefit of, persons entitled to enforce, § 23, 
p. 458 

Custody and control of, § 87, p. 602 
Enforceability of contract against, § 36, p. 501 
Relief awarded in respect of, § 160 
Want of mutuality as precluding relief in favor 
of, § 11, p. 430 

Information and belief, pleading performance on, § 
131, p. 692 

Injunctions, § 122, pp. 675-678 
Aid of decree, § 161, p. 764 
Further breach of contract, § 158, p. 757 
Granting in connection with decree for specific 
performance, § 161, p. 764 
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Injunctions—Continued, 

Institution of proceeding as election precluding 
subsequent suit for specific performance, § 22, 
p. 456 

Judgment or decree, enforcement by, § 170, p. 807 

Injuries to freehold, damages as recoverable for, 
§ 162, p. 769 

Insane persons, enforcement of contracts of, § 28 
Exchange of land, § 36, p. 500 
Insolvency, 

Ability to perform as affected, § 91, p. 610 
Remedy at law as inadequate in case of, § 6 

Installment contracts, § 69 

Installments, interest on purchase price payable in, 
§ 162, p. 774 

Instructions to jury, proceedings for, § 154 
Insurance, 

Agreements respecting, § 79 
Premiums, recovery in connection with specific 
performance, § 162, p. 769 

Intention, time as of essence of contract, § 106, p. 627 
Intentional omissions, contracts involving, § 41 
Interest, 

Adjustment of, § 162, p. 771 
Certainty in respect of rate of, § 34, p. 492 
Delay in payment compensated by payment of, 
effect of, § 110, p. 638 

Denial of relief for failure to furnish title, return 
of purchase money with interest, § 167 
Grant of performance, payment as condition, 
§ 166, p. 794 

Impossibility of performance, recovery of pur¬ 
chase money paid, § 163, p. 785 
Installment payments, § 162, p. 774 
Mortgages, default in respect of agreement to 
give, § 162, p. 777. 

Purchase price, § 162, p. 771 
Purchaser in, 

Default, § 162, p. 774 
Possession, § 162, p. 773 

Reciprocal rights in respect of, § 162, pp. 774, 
775 

Recovery by purchaser of interest on payments 
made, § 162, p. 776 
Tender of, 

Amount due, necessity, § 101, p. 621 
Purchase money as affecting liability for, 
§ 162, p. 773 

Vendor in default, § 162, p. 775 

Interests, contracts enforceable, completeness in re¬ 
spect of, § 35, p. 489 
Interlocutory decree, § 168, p. 800 
Interlocutory proceedings, §§ 122-125, pp. 674-680 
Intermediate assignees, parties to proceeding, § 118, 
p. 663 

Intervention, proceedings for, § 118, p. 662 
Assignment of contract, § 118, p. 663 
Subsequent sale or lease, § 118, p. 665 

Intoxication, 

Contracts enforceable^ fairness as affected, $ 40, p. 
515 

Denial on ground of, § 41 
Inadequacy of consideration accompanied by, en¬ 
forcement of contract, § 39, p. 509 


Inventions, 

Agreement to convey future inventions, $ p. 
575 

Consideration, enforceability of contracts as to, 
§ 40, p. 515 

Contracts by inventors, § 82 
Delay in performance of agreement to sell, § 
110, p. 638 

Irrigation, oral grant of rights in respect of, part 
performance, § 52, p. 536 
Issues, proceedings for, § 139, pp. 708-712 
Joinder of parties, proceedings for, § 118, p. 661 
Assignment of contract, § 118, p. 663 
Joint interests, enforcement of contract in favor of 
persons jointly interested, § 23, p. 457 
Joint stock companies, contracts to take shares in, 
enforcement, § 15 

Joint wills, contracts to make, § 87, p. 601 
Evidence, § 142, p. 7?4; $ 143, pp. 736, 739 
Judgment creditors, parties to proceedings, § 118, p. 
670 

Judgment or decree, §§ 168-170, pp. 798-809 
Amendment, § 168, p. 800 

Attachment, enforcement by writ of, § 170, p. 807 
Avoidance of effect, § 169 
Cancellation of contract, review, § 171 
Certainty, § 168, p. 799 
Commissioner, execution by, § 170, p. 806 
Compliance with terms and conditions, $ 169 
Conditions, performance of, § 169 
Construction, § 168, p. 800 
Contempt, failure to obey, § 170, p. 808 
Contracts relating to, enforcement, § 66 
Conveyance of property, directions respecting, § 
170, p. 806 

Death of party, effect of, § 170, p. 806 
Deficiency, sale of property for purpose of en¬ 
forcing, § 170, p. 808 
Directions in, § 168, p. 799 

Conveyance of property, § 170, p. 806 
Enforcement, § 170, pp. 804-809 
Evidence, conformity to, § 168, p. 799 
Excuse for failure to perform, § 169 
Final decree, § 168, p. 800 
Findings, conformity to, § 168^ p. 799 
Fine as pimishment for contempt in falling to 
comply, § 170, p. 809 
Forfeiture, waiver of rights, § 169 
Inability to enforce decree as affecting right to 
relief, §§ 14-16, pp. 438-442 
Injunction, § 161, p. 764 

Enforcement by, § 170, p. 807 
Interlocutory decree, § 168, p. 800 
Liens, § 170, p. 805 
Nugatory decree, §§ 14^-16, pp. 438-442 
Operation, § 168, p. 800 
Performance, § 169 

Pleadings, conformity to, § 168^ p. 799 
Possession, enforcement by writ of, § 170, p. 807 
Premature decree, § 168, p. 799 
Privies, operation limited to, § 168, p. 801 
Proceedings to enforce, § 170, p. 807 
Promise unenforceable by decree, § 11, p. 431 
Remand on appeal, effect of, § 171 
Retention of jurisdiction, § 168, p. 800 
Enforcement, § 170, p. 804 
Sale of property, enforcement by, § 170, p. 808 
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Judgment or decree—Continued, 

■Sequestration, enforcement by writ of, § 170. p. 807 
Statutory provisions, vesting of title, § 170, p. 805 
Stay of proceedings, § 170, p. 808 
Supplementary decree, § 168, p. 800; § 170, p. 
805 

Surplusage, § 168, p. 799 
Time, 

Enforcement, § 170, p. 805 
Performance of, § 158, p. 757; § 169 
Title, 

Operation as transfer of, § 170, p. 805 
Vested by, § 168, p. 802 
Waiver, 

Objections, § 170, p. 805 
Right to forfeiture or avoidance, § 169 
Wills, specific performance of contract to make, 
§ 170, p. 806 

Judicial sales, parties to proceeding for enforcement, 

§ 118, p. 666 

Jurisdiction, 

Damages, award of, § 163, p. 781 
Mutuality of remedy as basis, § 11, p. 434 
Proceedings for, § 115 

Plea to jurisdiction, § 136, p. 702 
Receivers, appointment of, § 123 
Jury questions, proceedings for, § 152 
Justice, enforcement involving injustice, §§ 18-20, pp. 

443-446 

Knowledge, 

Defects in title, effect of, § 91, p. 612 
Delay in suit as result of ignorance of rights as 
laches, § 117, p. 656 
Labor, contracts involving, § 82 
Labor unions, contracts with employers, § 82 
Laches, § 117, pp. 652-657 

Bill, complaint or petition, showing in respect of, 
§ 133 

Burden of proof, § 140, p. 717 
Defense of, discretion of court, § 9, p. 421 
Delay, generally, ante 
Demurrer on ground of, § 138 
Pleading, defense of, § 136, p. 703 
Result of delay, $ 117 
Landlord and tenant. 

Possession of tenant under oral contract as part 
performance, § 59, p. 550 
Repairs, covenant to make, § 74 
Landmarks, real estate contracts, identification of 
land by reference to, § 35, p. 498 
Land. Real estate contracts, generally, post 
Lapse of time. 

Delay, generally, ante 
Laches predicated on, § 117, p. 653 
Performance of contract, effect of, § 110, p. 639 
Time, generally, post 

Law action, relief based on answer, claim or cross 
complaint in, § 2 
Law governing, § 1 
Leases 

Ability to convey title, § 91, p. 610 
Assignment, 

Enforcement by assignee, § 24, p. 462 
Parties to action to enforce, § 118, p. 603 
Breach of covenant, defense of, § 94 
Certainty of contracts or agreements for, § 31, 
p. 485 


Leases—Continued, 

Consideration, certainty in amount of rental, § 34, 
p. 491 

Contract for, § 63, p. 565 
Contracts involving, § 77 
Directions in respect of relief, § 158, p. 759 
Expenditures, reimbursement for on enforce- 
ing option to purchase in, § 166, p. 794 
Identification of property, pleading, § 128, p. 687 
Injunction in proceedings involving, § 122, p. 676 
Mineral, § 63, p. 567 
Parol contract. 

Evidence as to existence and terms, § 143, p. 
729 

Part performance, §§ 56, 57 

Improvements pursuant to, § 59, p. 546 
Sufficiency, § 61 

Part performance of oral agreement to execute, 
§ 52, p. 536 
Pipe line, § 63, p. 564 

Pleading in suit involving agreement for, § 127 
Railroads, operating contracts, § 76 
Recovery for, § 162, p. 770 

Renewal, delay in performance of agreement, § 
110, p. 638 

Subsequent purchasers, compelling performance of 
terms of prior lease, § 27, p. 472 
Temporary injunction in proceedings involving, 
§ 122, p. 676 
Time, 

Performance of agreement, § 105 
Proceedings to enforce contract, § 116 

Duality, 

Contracts enforceable, § 45 
Pleading, § 128* p. 683 

License, 

Contract, § 63, p. 565 

Liquor license, § 67, p. 574 
Oral grant, part performance, § 52, p. 536 
Parol contract, part performance, sufficiency, § 61 
Patents, agreements for, § 67, p. 575 

Liens and eiKumbrances, 

Ability to convey as affected, § 91, p. 611 
Agreements respecting, § 83 
Damages, lien for damages on denial of perform¬ 
ance, § 163, p. 789 
Discharge, 

Purchase price, § 114 
Relief by way of, § 161, p. 765 
Establishment and enforcement of liens, § 161, p. 
766 

Knowledge of as affecting right, § 91, p. 612 
Parties to proceedings, lienholders, § 119 
Pleading, negativing existence, § 132 
Refusal of specific performance, enforcement in 
case of, § 167 

Substantial performance of contract in reject of, 
§ 112 

Limitation of actions, § 116 

Relief as warranted because action at law is 
barred, § 6 
Liquidated damages, 

Contracts providing for, § 51 
Mutuality, contract providing for, § 11, p. 433 
Liquor licenses, contracts relating to, § 67, p. 574 
Loans, contracts respecting, § 80 
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Lost instruments, evidence, 

Action based on, § 143, p. 728 
Sufficiency, § 143, p. 737 

Love and affection, consideration, sufficiency for main¬ 
tenance of suit, § 39, p. 512 
Manager, contract to act as, § S2 
Mandatory injunction, § 122, p. 675 
Manufacture, certainty of contract for, § 31, p. 486 
Maps, real estate contracts, description aided by, § 33, 
p. 490 

Market value, securities without, contracts involving, 
§ 70 
Marriage, 

Enforcement of promise, § 88 
Part performance of oral contract in consideration 
of, § 57 

Settlement, § 85 
Married women. 

Disability resulting in loss of mutuality, § 11, p. 
430 

Enforcement of contract to convey separate prop¬ 
erty, § 36, p. 502 

Material omissions or variations, contracts containing, 
§ 41 

Materiality, time for performance of contract, § 105 
Matter of course, relief granted or refused as, § 9, p. 
424 

Maxims, § 89 

Measure of damages, § 162, p. 769 

Impossibility of performance, § 163, p. 784 
Improvements, denial of performance, § 163, p. 787 
Meeting of minds, contracts enforceable, § 30, p. 478 
Doubt in respect of, § 41 

Memorandum, signature, enforcement of contract as 
dependent on, § 12 
Mental incapacity, 

Inadequacy of consideration accompanied by, en¬ 
forcement of contract, § 39, p. 509 
Parties to contract, § 36, p. 500 
Mines and minerals, 

Conveyances of minerals or mineral rights or 
leases, § 63, p. 567 
Operating contracts, § 75 

Oral grants in respect of minerals, part perform¬ 
ance, § 52, p. 536 

Minors. Infants, generally, ante 
Misjoinder of parties, proceedings for, § 118, p. 661 
Misleading instructions, proceedings for, § 154 
Misrepresentation, enforcement of contracts as result 
of, § 43, pp. 519-523 
Mistake, 

Burden of proof, § 140, p. 714 

Contracts as result of, § 42 

Contracts to devise or bequeath, § 87, p. 598 

Defense of, discretion of court, § 9, p. 421 

Delay in suit as result of as laches, $ 117, p. 657 

Evidence, 

Admissibility, § 141, p. 721 
Weight and sufficiency, § 145 
Harshness or oppression entailing ground to deny 
relief, § 18 

Pleading, defense of, § 136, p. 703 
Writing failing to express actual agreement by 
reason of, § 41 
Modification of contract, 

Burden of proof, § 140, p. 715 
Effect on enforceability, § 49 


Modification of contract—Continued, 

Evidence, weight and sufficiency, § 146 
Oral contract, part performance, § 53 
Time of performance, § 106, p. 027 
Money damages, adequate remedy by way of recovery 
of as precluding relief, § 0 

Money judgment, prayer for relief as authorizing, 
§ 159, n. 35 
Mortgages, 

Cancellation on failure to obtain specific perform¬ 
ance, § 167 

Certainty of contract, § 31, p. 486 
Contract to give, § 84 

Default in respect of agreement to give, interest 
as recoverable, § 162* p. 777 
Delay in performance of agreement to execute^ 
§ 110, p. 638 

Enforcement of contract by mortgagee or mort¬ 
gagor, § 23, p. 460 

Identification of property, pleading, § 128, p. 687 
Oral agreement to give, part performance, § 52, 
p. 536 

Parties to proceeding involving, § 119 
Belease of land from lien of, persons entitled to- 
enforce agreement, § 25 

Security for purchase price, grant conditioned on, 
§ 166;, p. 794 

Subsequent purchasers, compelling performance- 
of terms of prior mortgage, § 27, p. 472 
Time or terms of payment, completeness in respect 
of, § 35, p. 499 

Motions, relief sought on, § 2 
Motor vehicles, contracts for sale of, § 68 
Multiplicity of suits, prevention of, § 6 
Mutual assent, contracts enforceable, § 30, p. 478 
Mutual mistake. 

Contracts as result of, § 42 
Enforcement of contract involving, § 41 
Mutuality, 

Availability of remedy to one party, § 11, p. 434 
Contracts enforceable, mutual mistake, §§ 41, 42* 
Contracts to devise or bequeath, § 87, p. 598 
Implied promise giving rise to, § 13 
Jurisdiction based on, § 11, p. 434 
Obligation, 

Necessity, § 13 
Want of, § 13 

Offer and acceptance, unaccepted offer, § 13 
Options, remedy or obligations, § 47, p. 527 
Performance as satisfying requirement of, § 11,. 
p. 433 

Remedy, § 11, pp. 425-434 
Right to relief as dependent on, § 10 
Tender, offer of as satisfying requirements, § 11,. 
p. 433 

Time of, § 11, p. 429 
Obligation, § 13 

Title of vendor, time of perfection, as affecting, 
§ 11, p. 429 

Want of mutuality, generally, post 
Mutual wills, contracts for, § 87, p. 601 

Evidence, § 142, p. 724; § 143, pp. 736, 739 
Parties to proceeding to enforce, § 118, p. 667 
Nature of remedy, § 1 

Necessary parties, proceedings for. Parties to proceed¬ 
ing, post 

Necessity of performance, §§ 94-96, pp. 613-617 
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Negative averments, bill, complaint or petition, § 128, 
p. 687 

Defensive matters, § 133 
Encumbrances, § 132 

New matter, pleading, confession and avoidance, § 136, 
p. 704 

New parties, bringing in, proceedings for, § 118, p. 662 
Newspapers, contract to distribute, § 82 
Nominal damages, Impossibility of performance, § 163* 
p. 785 

Nondisclosures, contract Involving, § 43, p. 522 
Nonresident defendant, 

Jurisdiction of proceedings, § 115 
Service of process on, § 121 
Nonsuit Dismissal and nonsuit, generally, ante 
Notice, 

Delay in performance after notice to complete, 
§ 110, p. 638 
Necessity, § 92 

Preliminary injunction, § 122, p. 677 
Time of performance made essential by, § 106, p. 
630 

Novation of contract burden of proof, $ 140, p. 715 

Nugatory decree, § 14 

Obligation, 

Mutuality of, § 13 
Pemedy as limited to cases of, § 1 
Offer and acceptance. 

Contracts enforceable, § 30, p. 478 

Offer of fair performance, § 40, p. 513 
Enforcement of unaccepted offer, § 13 
Options, generally, post 
Offer of performance. Tender, generally, post 
Oil and gas, 

Leases, § 63, p. 567 

Assignment receiver in suit to enforce con¬ 
tract § 123 

Wells, contract to drill, §§ 75, 82 
Options, § 47, pp. 525-^29 
Acceptance, § 27, p. 528 
Adequate remedy at law, effect of, § 47, p. 526 
Adjustment of equities in granting performance, 
§ 166, p. 793 
Assignment 

Enforcement by assignees, § 24, p. 462 
Persons entitled to enforce, § 24, p. 464 
Certainty of contract involving, § 31, p, 485 
Consideration, § 47, p. 529 
Continuing nature of office, § 47, p. 529 
Delay in performance, § 110, p. 641 
Excuse for default with respect to time of per¬ 
formance, § 106, p. 631 
Exercise of, § 47, p. 528 
Extension of time, consideration, § 47, p. 529 
Limitation of action, § 116 
Mutuality of remedy or obligations, § 47, p. 527 
Notice to exercise, § 92 
Oil and gas leases, § 63, p. 567 
Oral contract part performance, § 61 
Parties to proceedings to enforce, § 118* p. 672 
Payment time of, § 107 
Performance of conditions, § 94 
Personal representatives or heirs, enforcement by, 
§ 23, p. 460 

Persons entitled to enforce performance, § 25 
Revocation, attempted revocation as affecting 
right S 47, p. 526 


Options—Continued, 

Time, 

Essence, § 106, pp. 628, 631 
Performance, § 106, p. 629 
Waiver, 

Nonperformance of conditions, § 96 
Time limits, § 106, p. 633 
Oral contracts. 

Abandonment of possession taken under, part per¬ 
formance, § 59, p. 548 
Adoption, part performance, § 52, p. 537 
Alteration pursuant to, part performance, § 56 
Collateral acts, part performance, § 54 
Compromises, part performance, § 52, p. 537 
Consideration, part performance by payment of, 
§ 58 

Possession accompanied with, § 59, p. 544 
Constructive possession as part performance, § 59, 
p. 549 

Continuous possession, part performance, § 69, 
p. 548 

Conveyance of land, evidence, § 143* p. 730 
Damages, 

Connection with specific performance, § 162, 
p. 769 

Denial of specific performance, § 163, p. 788 
Delivery, part performance, § 56 
Drainage, part performance of oral easements, 
§ 52, p. 536 

Easements, part performance, § 52, p. 536 
Sufficiency, § 61 

Exchange, part performance, § 52, p. 536 
Sufficiency, § 61 

Existence of, evidence, § 143, p. 727 
Gifts, part performance, § 52, p. 537; § 57 
Sufficiency, § 61 

Holding possession under, part performance, § 59, 
pp. 544-551 

Improvements, part performance, § 56; § 59, pp. 
544-551 

Sufficiency, § 61 

Leases, part performance, § 52, p. 536; §§ 56, 67 
Improvements pursuant to, § 59, p. 546 
Sufficiency, § 61 

Licenses, part performance, § 52, p. 536 
Sufficiency, § 61 

Marriage, part performance of contract in con¬ 
sideration of, § 57, 

Modification, part performance, § 53 
Mortgages, part performance, § 52, p. 536 
Options, part performance, § 61 
Partition, part performance, § 52, p. 536; § 61 
Part performance, §§ 52-61, pp. 533-556 

Abandonment of possession taken under, § 59, 
p. 548 

Acts constituting, §§ 55-60, pp. 540-554 
Actual nature of possession relied on, § 59, 
p. 549 

Agent, possession taken by, § 59, p. 545 

Application of rule, § 52, p. 535 

Assumption of possession, § 59, pp. 544r-551 

Burden of proof, § 140, p. 714 

Certainty, § 53 

Change in relationship, § 53 

Collateral act, § 64 

Compromise of pending action as, § 55 

Conclusive referability of act r^ed on, S ^ 
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Oral contracts—Continued, 

Part performance—Continued, 

Consent to, 

Improvements relied on, § 59, p. 550 
Taking of possession as affecting, § 59, p. 
548 

Constructive possession as, § 59, p. 549 
Continuance of possession commenced prior to 
contract, § 59, p. 54<> 

Continuation of services rendered as, § 60, p. 
553 

Continuous possession under, § 59, p. 548 
Contracts to which applicable, § 52, p. 535 
Delivery, § 56 

Dismissal of pending action as, § 55 
Donee, § 57 

Duration of services rendered as, § 60, p. 
553 

Employee, possession taken by, § 59, p. 645 
Equitable fraud or estoppel as basis, § 52, p. 
53o, n. 3 

Evidence, admissibility, § 141, pp. 720, 721 
Sufficiency, § 144 

Exclusive referability of acts relied on, pos¬ 
session, § 59, p. 545 
Forbearance to sue as, § 55 
Form of payment, § 58 

Fraud resulting from failure to complete per¬ 
formance, § 53 

Gifts, possession taken by, § 59, p. 545 
Holding possession, § 59, pp. 544-551 
Implied consent to taking of possession, § 59, 
p. 548 

Improvements, § 59, pp, 544-551 
Sufficiency, § 61 

Irretrievable abandonment of right as es¬ 
sential, $ 55 

Knowledge and acquiescence of other parties, 
§ 53 

Lessee, § 57 
Lessor, § 56 

Medium of payment, § 58 
Nature of, 

Improvements relied on, § 59, p. 550 
Possession required as, § 59, p. 545 
Notorious character of possession relied on, 
§ 59, p. 549 

Particular acts as, §§ 55-60, pp. 540-^54 
Partition agreement, § 61 
Payment, § 58 

Exchange agreement, § 61 
Possession accompanied by, § 59, p, 544 
Permanency of improvements relied on, § 59, 
p. 551 

Pleading, § 128, p. 685 
Possession, § 59, pp. 544-551 
Leasing agreements, § 61 
Preparatory acts, § 54 
Real estate contracts, § 63, p. 564 
Referability to contract of acts relied on, § 54 
Improvements, § 59, p. 547 
Possession, § 59, p. 545 
Rendition of services, § 60, p. 553 
Reliance on contract, § 54 
Relinquishment of right, § 55 
Rendition of services, § 60, pp. 551-554 
Services rendered as, $ 60, pp. 551-554 


Oral contracts—Continued, 

Part performance—Continued, 

Substantial nature of improvements relied on, 
§ 59, p. 551 

Sufficiency, § 53; §§ 55-60, pp. 540-554 
Taking possession, § 59, pp. 544-551 
Temporary cessation of possession taken un¬ 
der, § 59, p. 549 

Tenants, possession through, § 59, p. 550 

Tender of payment, § 58 

Value of improvements relied on, § 59, p. 551 

Vendee, § 57 

Vendor, § 56 

Payment, part performance, § 68 
Exchange agreement, § 61 
Performance justifying relief, § 111 
Pleading in suit for enforcement, § 128, p. 689 
Possession, part performance by taking and hold¬ 
ing, § 59, pp. 544-551 
Preparatory acts, part performance, § 54 
Rendition of services pursuant to as part con¬ 
sideration, § 60, pp. 551-554 
Requisites, § 37 

Rights of way, part performance of, § 52, p. 536 
Statute of frauds, enforcement of contract with¬ 
in, § 38, p. 504 

Taking possession under, part performance, § 59, 
pp. 544-551 

Tenants in common, possession of tenant pur¬ 
chasing from cotenant, § 59, p. 547 
Tender of pajunent, part performance, § 58 
Terms of, evidence as to, § 143, p. 727 
Variance, proceeding based on, § 139 
Wills, part performance of agreement to devise, 
I 52, p. 536 
Sufficiency, § 61 

Order of proof, proceedings for, § 151 
Original vendor, party to proceedings. 

Assignment of contract, § 118, p. 6^ 

Subsequent sale or lease, § 118, p. 666 
Other remedies. Existence and adequacy of other 
remedies, generally, ante 

Outstanding title, acquisition by plaintiff as bar to 
relief, § 3, p. 413 

Overreaching, denial on ground of, §§ 89, 90 
Ownership, 

Parties to proceedings, § 118, p. 660 
Pleading, allegations as to, § 131, p. 694 
Parent and child. 

Contracts for benefit of child, persons entitled to 
enforce, § 23, p. 458 

Parol contracts between, evidence in proceeding 
for, § 143, p. 729 

Parol contracts. Oral contracts, generally, ante 
Parol gift, enforcement, § 78 
Partial failure of title, effect of, § 91, p. 611 
Partial performance. 

Enforcement, § 21, pp. 446-454 
Oral contracts, ante 
Parties to contract. 

Capacity and character, § 36, pp. 509-503 
Certainty in respect of, § 32 
Competency as essential, § 36, p. 500 
Completeness in respect of, § 35, p. 497 
Description of, § 35, p. 497 
Enforcement against, § 26, p. 466 
Evidence, admissibility, § 141, p. 719 
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Parties to contract—Continued, 

Maintenance of suit by, § 23, p. 456 
Mental incapacity, § 36, p. 500 
Necessary or proper parties to suit for, § 118, 
p. 658 

Pleading, averments as to, § 129 
Parties to proceedings, §§ 118-120, pp. 657-674 
Adverse claimants, § 118, p. 660 
Intervention, § 118, p. 662 
Agent, § 118, p. 670 
Assignment of contract, § 118, p. 663 
Attachment creditor, § 118, p. 670 
Beneficial interest in contract, § 118, p. 659 
Bringing in new parties, § 118, p. 662 
Cestui que trust, § 120 

Chattel mortgagee, enforcement of contract of 
sale of crops, § 119 

Community interest, joinder of persons having, 

§ 118, p. 661 

Community property, suit Involving, § 118, p. 671 
Contingent interest, persons having, $ 118, p. 661 
Contractual parties, § 118, p. 658 
Costs, liability for, § 172, p. 811 
Creditors, § 118, p. 670 
Damages, relief by way of, § 163, p. 784 
Death of party or beneficiary, effect of, § 118, p. 
666 

Devisees, § 118, p. 667 

Divorce agreement, enforcement, § 118, p. 672 
Dower, widow claiming, § 118, p. 669 
Escrow holders, § 118, p. 661 
Execution creditor, § 118, p. 670 
Executors and administrators, § 118, p. 667 
Heirs of deceased party, § 11^ p. 666 
Holder of title, § 118, p. 660 
Husband or wife, § 118, p. 670 
Indispensable parties, § 118, p. 660 

Assignment of contract, § 118, p. 663 
Interested persons, § 118, p. 658 
Intermediate assignees, § 118, p. 663 
Intervention, S 118, p. 662 

Assignment of contract, § 118, p. 663 
Subsequent sale or lease, § 118, p. 665 
Joinder, § 118, p. 661 

Assignment of contract, § 118, p. 663 
Lienholders, § 119 
Judgment creditors, § 118, p. 670 
Judicial sale, enforcement of, § 118, p. 666 
Legatees, § 118, p. 667 
Lienholders, § 119 

Material interest in subject matter, % 118, p. 658 
Misjoinder, § 118, p. 661 
Mortgagor or mortgagee, § 119 
Necessary parties, § 118, p. 658 

Assignment of contract, § 118, p. 663 

Cestui que trust, § 120 

Enforcement of judicial sales, § 118, p. 666 

Husband or wife, § 118, p. 671 

Lienholders, § 119 

Personal representative, § 118, p. 670 

Principal or agent, § 118, p. 670 

Spouse of vendor or purchaser, § 118, p. 670 

Subsequent sale or lease, § 118, p. 665 

Trustees, § 120 

Options, enforcement, § 118, p. 672 
Original vendor. 

Assignment of contract, § 118, p. 664 
Subsequent sale or leas6, § 118, p. 666 


Parties to proceedings—Continued, 

Owner, § 118, p. 660 
Particular persons as, § 118, pp. 663-672 
Personal representative, § 118, pp. 667, 670 
Pleading, averments as to, § 129 
Principal or agent, 1118, p. 670 
Proper parties, § 118, p. 658 
Cestui que trust, § 120 
Enforcement of judicial sales, § 118, p. 666 
Husband and wife, § 118, p. 671 
Lienholders, § 119 
Mortgagors or mortgagees, § 119 
Personal representatives, § 118, p. 670 
Principal or agent, § 118, p. 670 
Public trustee, § 120 

Spouse of vendor or purchaser, § 118, p. 670 
Subsequent sale or lease, § 118, p. 6^ 
Trustees, § 120 
Public trustees, § 120 

Purchase money note, assignment of, § 118, p. 
664 

Real party in interest, § 118, p. 657 
Relief confined to adjudication of rights and 
claims of, § 160 
Rules governing, § 118, p. 657 
Several owners of property, § 118, p. 660 
Spouse of vendor or purchaser, § 118, p. 670 
Subsequent sale or lease, § 118, p. 665 
Substitution of assignee pendente lite, § 118, p, 
663 

Third persons, adverse claims, § 118, p. 660 
s "1 

Waiver, defect of parties, § 118, p. 662 
Partition, 

Agreements respecting, § 63, p. 568 
Oral agreement, part i)erformance, § 52, p. 536 
Parol contract, part performance, § 61 
Referees in, enforcement of compliance with bids, 
§ 25 

Partnership, 

Agreements respecting, § 81 
Enforcement, 

Agreement to enter into, § 15 
Covenant to relieve new lease, § 23, p. 457 
Past consideration, enforcement of contracts based 
on, § 30, p. 508, n. 4 
Patent^ 

Contracts relating to, § 67, p. 575 
Pleading in suit to enforce, § 127 
Time for performance, § 105 
D^ay in performance of agreements respecting, 
§ 110, p. 638 
Payment, 

Consideration, generally, ante 
Contracts enforceable, 

Certainty in respect to time and place of, § 34, 
p. 493 

Completeness in respect of time for, § 35, p. 
499 

Contracts for payment of money, § 80 
Oral contracts, part performance, § 58 
Exchange agreement, § 61 
Possession accompanied with, § 59, p. 544 
Price, generally, post 
Penalties, contracts providing for, § 51 
Pending litigation, delay in suit occasioned by as 
laches, § 117, p. 657 
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Performance, 

Ability to perform, generally, ante 
Burden of proof, § 140, p. 716 
Change in conditions, delay resulting in, § 110, p. 
639 

Compliance with terms and conditions of con¬ 
tract, § 111 
Payment, § 113 

Concurrent performance by parties, necessity, 
§ 166, p. 791 

Contracts enforceable, certainty as to time and 
place of, § 34, p. 493 

Defaults with respect to time, excuses, § 106, p. 
630 

Delay in, § 110, pp. 637-642 
Demand for, § 92 
Diligence in respect of, § 105 
Effect of, § 3, p. 412 
Evidence, 

Admissibility, § 141, p. 722 
Sufficiency, § 148 

Excuses for, 

Defaults with respect to time, § 106, p. 630 
Delay, § 110, pp. 637, 641 
Failure to perform, § 96 

Burden of proof, § 140, p. 716 

Extension of time, § 106, p. 631; § 158* p- 757 
Good faith, § 112 
Impossibility, § 96 

Admissibility of evidence, § 141, p. 718 
Affecting right to remedy, § 16, pp. 439-442 

Inability as affecting right, § 91, p. 609 
Judgment or decree, § 169 
Dapse of time, effect of, § 110, p. 639 
Necessity, §§ 9d^^, pp. 613-617 
Offer of as essential, § 91, p. 608 
Payment, 

Consideration, § 95 
Price, time of, § 107 
Sufficiency, § 113 

Pleading, § 131, pp. 691-695 
Prejudicial change in conditions, delay resulting 
in, § 110, p. 639 

Beadiness to perform, § 91, pp. 607-612 
Burden of proof, § 140, p. 716 
Stipulated time for, materiality, § 110, p. 637 
Strict performance as essential, § 112 
Substantial performance as sufficient, § 112 
Sufficiency, §§ 111-114, pp. 642-648 
Tender, generally, post 
Time for, §§ 105-110, pp. 625-642 
Demand, § 92 
Payment of price, § 107 
Variations in, § 112 
Waiver, § 96 

Burden of proof, § 140, p. 716 
Delay in, § 110, pp. 637-642 
Evidence, admissibility, § 141, p. 722 
Want of mutuality, effect of, § 11, p. 433 
Willingness to perform, § 91, pp. 607-612 
Burden of proof, § 140, p. 716 

Personal agent, payment of price to agent, sufficiency, 
§113 

Personal Incapacity, want of mutuality as result of, 

§ 11, p. 430 


Personal property, contracts relating to, §§ 64-71,. 
pp. 568-580 

Adequate remedy at law, § 65 
Affecting right, § 66 
Award, § 73 

Co-operative marketing, § 66 
Damages, 

Adequate remedy precluding, § 65 
In lieu of specific performance, § 163, pi 786 
Not ascertainable, § 69 
Documents, § 67, p. 574 
Exceptions to rule in respect of, § 66 
Exchange of chattels and realty, § 71 
Fiduciary relationship, § 66 
General rule respecting, § 65 
Liquor licenses, § 67, p. 574 
Partial performance, § 21, p. 447 
Particular contracts, § 65 
Patent rights, § 67, p. 575 
Persons entitled to enforce, § 23, p. 459 
Bare chattels, § 67, p. 573 
Bealty also involved, § 71 
Besale, § 65 
Sales, §65 

Adequate remedy at law, § 66 
Sentimental value, § 67, p. 573 
Similar articles not readily obtainable, § 68 
Specific personalty, § 67, pp. 573-576 
Stocks and bonds, § 70 

Subject matter of contract, §§ 64-71, pp. 668-580 
Unique chattels, § 67, p. 573 

Personal representatives. 

Enforcement of contract, § 23, p. 459 
Against, §§ 28, 160 

Parties to proceedings for, § 118^ p. 667 
Personal services, 

Assignment of contract to render, enforcement, 
§ 24, p. 463 

CJertainty of contracts for, § 31, p. 486 
Compensation for on denial of specific perform¬ 
ance, § 163* p. 786 
Contracts respecting, § 82 
Excuse for failure to perform, § 96 
Oral contracts, part performance by rendering of, 

§ 60, pp. 651-554 
Performance of, § 94 

Want of mutuality, contract calling for, § 11, p. 
431 

Persons, 

Entitled to, §§ 23-26, pp. 456-466 
Performance enforced against, §§ 26-29, pp. 466- 
476 

Petition. Bill, complaint or petition, generally, ante 

Pipe lines, lease of, § 63, p. 564 

Place, 

Contracts enforceable, payment or performance, 
certainty in respect of, § 34, p. 403 
Execution of contract. 

Pleading, § 128, p. 683 
Variance in respect of, § 139 
Pleading, §§ 126-139, pp. 680-711 
Abandonment, defense of mutual abandonment, 

§ 136, p. 703 

Ability to perform, pleading defense of inability, 

§ 136, p. 704 

Accounting authorized by, § 161, p. 764 
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Place—Continued, 

Accuracy of averments, § 126 

Bill, complaint or petition, § 127 
Terms of contract, § 128^ p. 686 
Additional relief, authorization by, § 161, p. 763 
Adequate remedy at law, defense of, § 136, p. 702 
Admissions, demurrer, § 138 
Affirmative defenses, § 139 
Alternative relief, authorization by, § 161, p. 763 
Amended pleading, § 137 
Answer, § 136, pp. 701-704 
Amendment, § 137 

Oi*oss-bill or cross-complaint, § 136, p. 703 
Demurrer to, § 138 
Relief based on, § 2 

Anticipatory breach, defense of, § 136, p. 703 
Bill, complaint or petition, generally, ante 
Bona fldes of purchase as defense, § 136, p. 702 
Cancellation of contract, refusal of specific per¬ 
formance, § 167 

Compensation or indemnity, special prayer, § 162, 
p. 778 

Complaint. Bill, complaint or petition, generally, 
ante 

Confession and avoidance, § 136, p. 702 
Conformity, 

Proof, % 139 
ReUef to, § 159 
Construction, § 128 
Counterclaim, § 135 
Cross-bill or cross-complaint, § 135 
Answer to, § 136, p. 703 
Damages, § 163, p. 780 

Amendment in respect of, § 137 
Denial of specific performance, § 163, p. 788 
Impossibility of performance, § 163, p. 783 
Lien for damages awarded on denying per¬ 
formance, § 163, p. 789 
Demurrer, $ 138 
Evasive answer, § 136, p. 702 
Forfeiture, defense of, § 136, p. 703 
Fraud, § 133 

Defense of, § 136, p, 703 
Frivolous answer, § 136, p. 702 
Hardship, defense of, § 136, p. 704 
Inadequacy of legal remedy, § 133 
Incidental relief, authorization by, § 161, p. 763 
Injunction, § 122, p. 677 
Issues, 

Limited to, § 139 

Proof and variance, § 139, pp. 708-712 
Judgment or decree, conformity to, § 168, p. 799 
Laches, defense of, 8 136, p. 703 
Legality of contract, defense of illegality, $ 136, 
p. 704 

Mistake, defense of, § 136, p. 703 
New matter, confession and avoidance, § 136^ p. 
704 

Performance, § 131, pp. 691-696 
Prayer for relief, § 134 

Compensation or indemnity, 8 1^, p. 778 
Reply, § 136, p. 704 
Rescission, 

Contract, refusal of specific performance, 
8 167 

Defense of, 8 136, p. 703 
Rules applying to, 8 126 


Place—Continued, 

Subsequent, § 136, p. 704 
Supplemental, § 137 
Tender, § 131, p. 692 

Performance tendered in pleading, vendor, 

§ 98 

Time, answer, 8 136, p. 704 

Title, defense of lack of knowledge, 8 136^ p. 702 
Possession, 

Delay in bringing suit by grantee in possession of 
property, § 117, p. 654 
Demand for, § 92 

Interest on purchase money, liability of purchaser 
in possession, § 162, p. 773 
Judgment or decree, enforcement by writ of, 8 170, 
p. 807 

Oral contracts, part performance by taking and 
holding, § 59, pp. 544-551 

Restoration on denying specific performance, § 167 

Power of appointment, wills, § 87, p. 602 
Prayer for relief. 

Bill, complaint or petition, § 134 
Compensation or indemnity, 8 162, p. 778 
Necessity, 8 159 

Preemption, enforcement of right of, 8 ^ P- 564 
Prejudicial change in conditions, 

Delay in performance resulting in, § 110, p. 639 
Lapse of time in connection with as laches, 8 117, 
p. 655 

Preliminary injunction, 8 122, p. 675 
Preliminary proceedings, 88 122-125, pp. 674r“680 
Premature proceedings, 8 116 

Demurrer raising question, § 138 
Preponderance of evidence, 

Establishment of right to relief, 8 1^» P> 723 
Fraud, establishment by, 8 145 
Real estate contracts, proof of parol contract by, 
8 143, p. 730 

Presumptions, 8 140, pp. 712-717 

Parol nature of contract, 8 128, p. 685 
Prevailing party, costs, 8 172, p. 813 
Price. 

See also consideration, generally, ante 
Abatement of purchase price, performance condi¬ 
tioned on, 8 21, p. 448 

Ability to perform in respect of, § 91, p. 609 
Assignment of purchase money note, parties to- 
proceeding in case of, 8 118, p. 664 
Burden of proof, adequacy, 8 140, p. 714 
Deficiency in quantity, deductions for, 8 132, p. 
777 

Delay in making payment, effect of, 8 HO, p. 637 
Denial of relief, return of purchase money, § 167 
Deposit in. 

Bank, liability for interest as affected, 8 162, 
p. 773 

Court, 8 124 

Diligence, payment of, 8 107 
Excuse for failure to pay, 8 96 
Evidence as to, admissibility, § 141, p. 719 
Impossibility of performance, recovery of puiy 
chase money paid, 8 163, p. 785 
Interest on purchase price, 8 162, p. 771 
Options, payment as prerequisite, § 94 
Payment as condition to grant of specific per¬ 
formance, 8 166, p. 794 
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Price—Continued, 

Refusal of specific performance, liability in re¬ 
spect of, § 167 

Reimbursement of defendant for payments made 
on grant of performance, § 166, p. 702 
Relief in respect of methods and terms of pay¬ 
ment, § 15S, p. 758 

Return of purchase money on denial of perform¬ 
ance, § 167 

Sufliciency of payment, § 113 
Tender, generally, post 
Time for payment, § 107 

Excuses for defaults with respect to, § 106, 
p. 630 

Grant of specific performance, § 166, p. 795 
Waiver in respect of, § 106, p. 632 
Principal and agent. 

Concealment, effect of, § 43, p. 623 
Contract to act as agent, § 82 
Enforcement, 

Against undisclosed principal, § 26, p. 469 
Contract entered into, 

By agent, § 23, p. 461 
In representative capacity, § 36, p. 500 
Misrepresentation, enforcement of contract in¬ 
duced by, § 4^ p. 520 

Offer to perform by agent as precluding specific 
performance against principal, § 3, p. 413 
Part performance. 

Contract by agent acting in excess of author¬ 
ity, § 21, p. 447 

Oral contract, possession taken by agent, § 59, 
p. 545 

Parties to proceeding, § 118, p. 670 
Pleading in suit involving contracts made throng 
or with agent, § 128* p. 684 
Ratification of contract by agents burden of proof, 
§ 140, p. 714 
Prior contract, 

Effect of, § 19 

Existence of as rendering performance impossible, 
§ 16, p. 442 

Prior purchasers, enforcement of performance violat¬ 
ing superior right of, § 27, p. 470 
Privies, 

Enforcement of contract against one claiming un¬ 
der, § 26, p. 466 

Judgment or decree, operation limited to, § 168, 

p. 801 

Persons entitled to enforce performance, $ 23, p. 
466 

Probate court, contracts enforceable in, § 36, p, 503 
Proceedings for, §§ 115-172, pp. 648- 
Accounting, § 161, p. 764 
Additional relief, §§ 161-163, pp. 76!2-789 
Admissibility of evidence, § 141, pp. 717-722 
Alternative relief, §§ 161-163, pp. 762-789 
Amended pleading, § 137 
Ancillary relief, §§ 161-163, pp. 762-789 
Answer, § 136, pp. 701-704 
Amendment, § 137 
Demurrer to, § 138 
Appeal, § 171 
Costs, § 172, p. 812 
Appearance, § 121 

Apportionment of costs, § 172, p. 812 
Argumentative instructions, § 154 


Proceedings for—Continued, 

Attorney’s fees, § 172, p. 811 
Bill, complaint or petition, generally, ante 
Burden of proof, § 140, pp. 712-717 
Complaint Bill, complaint or petition, generally, 
ante 

Conclusions of law, § 155 
Concurrent jurisdiction, § 115 
Conflicting evidence, § 142, p. 723 
Confusing instructions, § 154 
Costs, § 172, pp. 810-813 
Counsel fees, § 172, p. 811 
Counterclaim, § 135 
Cross-bill or cross-complaint, § 135 
Answer to, § 136, p. 703 
Degree of proof reauired, § 143;, p. 728 
Demurrer, § 138 
Deposit in court § 124 
Direction of ver^ct § 153 
Dismissal and nonsuit generally, ante 
Exclusive jurisdiction, § 115 
Extraterritorial service of process, § 121 
Findings, § 155 

Reference, § 156 
Hearing, § 151 

Dismissal before, § 150 
Dismissal at final hearing, 8 153 
Hearsay evidence, establishment of defense, § 142 
p. 723 

Incidental relief, §§ 161-163* pp. 762-789 

Injunction, § 122, pp. 676-678 

Instructions to jury, § 154 

Interlocutory proceedings, §§ 122-125, pp. 674-680 

Issues, § 139, pp. 708-712 

Judgment or decree, generally, ante 

Jurisdiction, § 115 

Plea to jurisdiction, § 136, p. 702 
Jury questions, § 152 
Laches, 8 117, pp. 652-657 
Limitations, § 116 

Lost instruments, evidence in action on. § 143, p. 
728 

Misleading instructions, § 154 
Order of proof, § 151 
Parties to proceeding, generally, ante 
Petition. Bill, complaint or petition, generally, 
ante 

Pleading generally, ante 
Prayer for relief, § 134 

Preliminary proceedings, §§ 122-125, pp. 674-680 

Premature proceedings, § 116 

Presumptions, generally, ante 

Process, § 121 

Proof, § 139 

Quantum of proof, § 143, p. 728 
Questions of law and fac^ § 152 
Receivers, § 123 
Reference, § 156 
Relief, generally, post 
Reply, § 136, p. 704 
Report, reference, § 156 
Review, § 171 

Costs, § 172, p. 812 
Service of process, § 121 
Subsequent pleading, § 136, p. 704 
Suflaciency of evidence, § 142, pp. 722-727 
Supplemental pleading, § 137 
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Proceedings for—Continued, 

Survey, § 125 

Time, §§ 116, 117, pp. 650-657 
Trial, §§ 151, 152 
Variance, § 139 
Venue, § 115 
Verdict, § 155 
Voluntary dismissal, § 150 
Weight of evidence, §§ 142-149, pp. 722-747 
Proceeds of sale, enforcement of promise relating to, 
§ 88 

Process, proceedings for, § 121 
Proof, 

See, also. Evidence, generally, ante 
Accounting authorized by, § 161, p. 764 
Alternative or additional relief, authorization by 
§ 161, p. 763 

Burden of proof, § 140, pp. 712-717 
Conformity of relief to, § 159 
Damages, § 163, p. 780 

Denial of performance, § 163, p. 788 
Impossibility of performance, § 163, p. 783 
Incidental relief, authorization by, § 161, p. 763 
Proceedings for, § 138 

Proper parties, proceedings for. Parties to proceed¬ 
ing, ante 

Prospective breach, remedy as available in case of, 
§ 3, p. 412 

Public agency, contract subject to approval of, § 16, p. 
441 

Public detriment, refusal on ground of, § 20 
Public policy, enforcement of contracts violative of, 
§ 45 

Public trustee, party to proceedings, § 120 
Punitive damages, § 162, p. 769 
Purchase money notes, assignment, enforcement of 
contract by assignee, § 24, p. 464 
Purchase price. Price, generally, ante 
Purchasers, Vendor and Purchaser, generally, post 
Purpose of remedy, $ 1 
Quality, 

Palpal performance in case of defect in, § 21, 
p. 448 

Substantial performance of contract with respect 
to, § 112 
Quantity, 

Deficiency in, damages, § 162, p. 777 
Real estate contracts, designation of land as cer¬ 
tain quantity, § 35, p. 497 
Substantial performance of contract with respect 
to, §112 

Quarries, operating contract, § 75 

Questions of law and fact, proceedings for, § 152 

Quieting title. 

Refusal of specific performance, § 167 
Relief by way of, § 161, p. 763 
Repudiation of contract by bringing suit for, § 22, 
p. 455 
Quitclaim deed. 

Designation of land by tender of, § 35, p. 498' 
OPitle resting on as sufficient, § 114 
Railroads, 

Agreements by, § 74 
Operating contracts, § 76 
Rare chattels, contracts relating to, § 67, p. 573 
Readiness to perform. 

Burden of proof, § 140, p. 716 


Readiness to perform—Continued, 

Element of, § 91, pp. 607-612 
Evidence, sufficiency, § 148 
Pleading, § 131, p. 693 

Real estate contracts, §§ 62, 63, pp. 557-568 
Ability to convey title, § 91, p. 610 
Absolute nature of right, § 63, p. 558 
Acknowledgment, married women, § 37 
Adequacy of other remedies, § 62; § 63, p. 561 
Adequate remedy at law. 

Effect of, § 6 

Vendor’s right as dependent on, § 63, p. 563 
Assessments, completeness in respect of, § 35, p. 
500 

Assignment, 

Enforcement against assignee or assignor, 
§ 26, p. 467 
Lease, § 63, p. 566 

Persons entitled to enforce, § 24, pp. 462-465 
Tender of payment by assignee, § 101, p. 622 
Attorney’s fees, tender by purchaser as essential, 

§ 101, p. 621 

Awards relating to realty, § 73 
Bill, complaint or petition in suit to enforce, § 127 
Boundaries, description of land by, § 35, p. 497 
Brokers, § 63, p. 568 

Burden of proof, terms of contract, § 140, p. 713 
Certainty, § 31, p. 486; § 33, p. 488 

Payment of purchase price, § 34, p. 494 
Circumstantial evidence, establishment of parol 
contract, § 143, p. 730 
Completeness, § 35, p. 497 

Conditional tender of performance, purchaser, 

§ 101, p. 622 

Conveyance of title called for as prerequisitev 
§ 91, p. 611 

Deadi of vendor, tender of performance by pur¬ 
chaser as essential, § 103 
Definiteness, § 33, p. 488 
Delay, 

Bringing suit, laches, § 117, p. 654 
Performance, § 110, pp. 637-642 
Demand for conveyance, § 92 
Description of land. 

Certainty in respect of, § 33, p. 48 
Completeness in respect of, § 35, p. 497 
Pleading, § 128, p. 687 
Discretion, § 63, pp. 558, 562 
Court, § 63, p. 564 
Easements, § 64, p. 564 
Evidence, 

Admissibility, § 141, p. 719 
Sufficiency, § 142, p. 723; § 143, p. 736 
Exchanges of property, § 63, p. 566 
Existence of, 

Adequate legal remedies, § 63, p. 561 
Parol contract, evidence, § 143, p. 728 
Exi)ectancy, S 63, p. 564 

Expenditures pursuant to, delay in performance 
as affected, § 110, p. 6^ 

Extrinsic evidence, description supplied by, § S3, 
p. 490 

Fairness, § 63, p. 560 

Form of instrument as affecting right, § 62 
Gift of land, evidence, § 143, p. 731 
Grazing leases, § 63, p. 564 
Grounds for ^usal, § 63, p. 560 
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Real estate contracts—Continued, 

Husband and wife, 

Enforcement, § 29; § 36, p. 502 
Parties to proceedings, § IIS, p. 671 
Identification of land, § 35, p. 498 
Pleading, § 12S, p. 687 

Improvements pursuant to, delay in performance 
as affected, § 110, p. 630 

Inability to perform, tender of performance as 
excuse, § 103 

Insurance premiums, recovery in connection with 
performance, § 102, p. 769 
Interest, 

In land, § 63, p. 564 
Tender as essential, § 101, p. 621 
Intervention of rights of third persons, § 63, p. 559 
Landmarks, identification by reference to, § 35, p. 
498 

Leases, generally, ante 
Maps, description aided by, § 33, p. 490 
Matter of course, enforcement of, § 63, p. 559 
Minerals and mineral rights or leases, § 63, p. 567 
Mutuality of obligations, § 13 
Objections to enforcement, § 63, p. 560 
Oil and gas leases, § 63, p. 567 
Parol contracts. 

Evidence as to existence and terms, § 143, p. 

728 

Partly performed, § 63, p. 564 
Part performance, § 21, p. 447 
Oral contract, § 63, p. 564 

Burden of proof, § 140, p. 715 
Particular contracts, § 63, pp. 557-568 
Partition, generally, ante 
Payment, certainty in respect of, § 34, p. 494 
Personalty also involved, § 71 
Pleading, tender of performance in, § 98 
Possession, taking possession prematurely, § 90 
Preemption, right of, § 63, p. 564 
Preparation and tender of deed by purchaser, 

§ 104 

Preponderance of evidence, proof of parol contract 
by, § 143, p. 730 

Principal, enforcement of contract entered into 
by agents, § 23, p. 461. 

Quantity, designation of land as certain quantity, 

§ 35, p. 497 

Reasonable doubt, proof beyond as essential in 
respect of parol contracts, § 143, p. 729 
Receivers, appointment in proceedings involving, 

§ 123 

Reconveyances, § 63, p. 567 
Record title, contract calling for, § 91, p, 61 
Repudiation, 

Excuse for tender of performance, § 103 
Time to sue for specific performance, § 116 
Rescission, time to perfect title as subject to right 
of, § 109 

Sales and conveyances, § 63, p. 557 
Service of process in proceeding involving, § 121 
Speculation, delay in performance for purpose of, 

§ 110, p. 640 

Street number, description by, § 35, p. 498 
Substantial performance as sufficient, § 112 
Taxes and assessments, 

Completeness in respect of, § 35, p. 500 
Tender of amount due, purchaser, § 101, p; 621 
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, Real estate contracts—Continued, 

Tender of performance, 

Conditional tender, purchaser, § 101, p. 622 
Excuse, §§ 100, 103 
Keeping tender good, § 101, p. 622 
Place of, purchaser, § 101, p. 622 
Preparation and tender of deed, § 104 
Purchaser, §§ 101-104, pp. 619-^5 
Repudiation of contract as excuse, § 103 
Sufficiency, purchaser, § 101, p. 621 
Vendor, §§ 98-100 
Waiver of objections, §§ 99, 102 
Terms of parol contract, evidence, § 143, p. 728 
Third persons, abandonment of contract as affect¬ 
ing rights of, § 110, p. 640 
Time, 

Acquisition or perfection of title, § 109 
Completeness in respect of, § 35, p. 500 
Performance, § 105 
Title, 

Ability to convey, § 91, p. 610 
Bonds, § 63, p. 568 

Unilateral agreement, tender of performance, f 98 
Variance, tender of performance, § 98 
Vendee as entitled to, § 63, p. 560 
Vendor as entitled to, § 25; § 63, p. 562 
Waiver, tender of performance^ 

Purchaser, § 102 
Vendor, § 99 

Real party in interest, institution of suit by, § 118, p. 
657 

Reasonable time, title, acquisition and perfection, § 109 
Reasonableness, contracts. 

Enforceable, § 40, pp. 512-515 
To devise or bequeath, § 87, p. 598 
Receivers, § 123 

Reciprocal wills, contracts for, § 87, p. 601 
Evidence, § 142, p. 724; § 143, pp. 739, 757 
Reconveyance, agreements respecting, § 63, p. 567 
Record title, contract calling for, § 91, p. 611 
Redemption, 

Certainty of agreement involving, § 31, p. 486 
Relief by way of, § 161, p. 767 
Referees, partition, enforcement of compliance with 
bids, § 25 

Reference, proceedings for, § 158 
Reformation, 

Contract, 

Denial of specific performance, § 167 
Dismissal on refusal to reform and perform 
contract as reformed, § 166, p. 791 
Instruments, relief by way of, § 161, p. 762 

Relationship between parties, delay in suit occasioned 
by as laches, § 117, p. 656 

Relatives, persons entitled to enforce contract fop ben¬ 
efit of, § 23, p. 458 
Relief, §§ 157-167, pp. 75^798 

Accounting, § 122, p. 675; § 161, p. 764 
Additional relief, §§ 161-163, pp. 762-789 
Admeasurement of dower, § 161, p. 765 
Allowance of damages in connection with per¬ 
formance, § 162, pp. 768-778 
Alternative, §§ 161-163, pp. 762-789 

Provisions as to payment, § 158, p. 758 
Amount of payment, § 158, p. 758 
Ancillary, §§ 161-163, pp. 762-789 
Assessments, UabiUty in respect of, § 162, p. 771 
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Kelief—Continued, 

Attorney’s fees, § 162, p. 769 
Burden of proof, § 140, pp. 712-717 
Cancellation of instruments affecting title, § 161, 
p. 764 

Cloud on title, removal on refusal of performance, 
§ 167 

Compensation in connection with performance, 
§ 162, pp. 768-778 
Complete relief, § 157 
Conditions, imposition of, § 157 
Conformity to. 

Contract, § 158, pp. 756-760 
Pleadings and proof, § 159 
Contract provision as to form of, § 158, p. 757 
Conveyance, terms and form of, § 158, p. 759 
Counsel fees, recovery as damages, § 162, p. 769 
Damages, generally, ante 
Defendant, §§ 165-167, pp. 790-798 

Failure of specific performance, § 167 
Grant of specific performance, § 166, pp. 791- 
796 

Delay in performance, § 162, p. 769 
Delivery of deeds or other instruments, direction 
for, § 157 

Discharge of encumbrances, § 161, p. 765 
Discretion of court, § 9, pp. 417-425; § 157 
Encumbrances, discharge of, § 161, p. 765 
Enforcement, 

Contract, § 158, pp. 756r-760 
Lien, § 161, p. 766 
Establishment of lien, § 161, p. 766 
Execution of deeds or other instruments, § 157 
Extension of time, § 158, p. 757 
Failure of specific performance, § 167 
Forfeiture, § 161, p. 767 

Grant of specific performance, § 166, p. 792 
Form of conveyance or transfer, § 158^ p. 759 
Hardship, grant on conditions preventing, $ 166, 
p. 791 

Heirs, enforcement of contract against, § 160 
Imposition of conditions, § 157 
Improvements, compensation for on denial of per¬ 
formance, § 163, p. 787 
Incidental, §§ 161-163, pp. 762-789 
Infants, enforcement of contract against, § 160 
Injunction, generally, ante 
Interest, generally, ante 
Jurisdictional limitation, § 161, p. 762 
Laches as ground for denial, § 117, pp. 652-657 
Lapse of time in performing contract as barring, 
§ 110, p. 639 

Leases, contract to execute, § 158, p. 759 
liens, establishment and enforcement, § 161, p. 
766 

Method of payment, § 158, p. 758 
Money judgment, prayer for relief as authorizing, 
§ 159, n. 35 

Option, performance, § 158, p. 757 
Parties to action, adjudication of rights and claims 
of, § 160 

Perfection of title, § 161, p. 764 
Personal representatives, enforcement of contract 
against, § 160 
Pleadings, 

Conformity, § 159 
Prayer, §§ 134, 159 
81 C.J.S.—89 


Relief—Continued, 

Preliminary, § 122, p. 674 
Proof, conformity to, § 159 
Quieting titie, § 161, p. 763 

Refusal of performance, § 167 
Redemption, § 161, p. 767 
Reformation of instruments, § 161, p. 762 
Refusal of specific performance, § 167 
Rents and profits, 

Accounting, § 162, p. 771 
Recovery of, § 161, p. 768 

Repudiation of agreement to devise or bequeath, 
relief in lifetime of promisor, § 164 
Rescission in lieu of performance, § 161, p. 763 
Restoration in lieu of performance, § 161, p. 763 
Retention of jurisdiction to grant alternative re¬ 
lief, § 161, p. 762 
Strict foreclosure, § 161, p. 767 
Subsequent purchaser from vendor, § 166, p. 795 
Taxes, liability in respect of, § 162, p. 771 
Terms of. 

Contract, conformity to, § 158, pp. 756-760 
Conveyance or transfer, § 158, p. 759 
Payment, § 158, p. 758 
Third persons, § 166, p. 795 
Time to which relating, § 157 
Transfer of property or title, § 158, p. 758 
Terms and form of, § 158, p. 759 
Transfers required, § 157 
Warranties, conveyance directed, § 158, p. 759 
Remedies. Existence and adequacy of other remedies, 
generally, ante 

Remote damages, delay in performance, § 162, p. 770 
Renewals, 

Delay In performance of agreement, § 110, p. 638 
Insurance, agreement for, § 79 
Leases, § 63, p. 566 

Assignee as entitled to enforce covenant, § 24^ 
p. 462 

Revocable license, enforcement, § 15, n. 11 
Rents and profits. 

Accounting, § 162, p. 771 
Deduction, § 162, p. 777 
Period of, § 162, p. 776 

Denial of relief, purchaser as chargeable with, 
§ 167 

Lease contract, certainty in respect of, § 34, p. 491 
Purchaser in. 

Default, reciprocal right to, § 162, p. 774 
Possession, liability for, § 162, p. 774 
Relief by way of recovery, § 161, p. 768 
Repairs, 

Contracts for, § 74 

Reimbursement of vendor on grant of perform¬ 
ance, § 166, p. 792 

Replication or reply, proceedings for, § 136, p. 704 
Report, reference, § 156 

Representative capacity, enforceability of contracts 
in, § 36, p. 500 

Fairness and reasonableness, § 40, p. 515 
Repudiation, 

Contract, 

Delay in bringing suit after, S 117, p. 654 
Time to sue for specific performance, § 116 
Excuse for failure to perform, § 96 
Real estate contracts, excuse of tender of per¬ 
formance, § 103 
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Repudiation—Continued, 

Tender of performance as excused T3y, § 91, p. 608 
Resale, personal property, contract for, § 65 
Rescission, 

Contract, 

Burden of proof, § 140, p. 715 
Damages, § 163, p. 780 
Evidence, 

Admissibility, | 141, p. 722 
Sufficiency, § 147 

Refusal of specific performance, § 167 
Relief by way of in lieu of performance, i 161, 
p. 763 

Termination by, § 50 
Pleading, defense of, § 136, p. 703 
Real estate contracts, time to perfect title sub¬ 
ject to right of, § 109 

Restoration, 

Possession, refusal of specific performance, § 167 
Status quo, necessity, § 93 

Restraining injunction, § 122, p. 675 
Review, proceedings for, § 171 
Costs, § 172, p. 812 

Revocable license, renewal, enforcement of, § 15, n. 11 
Revocation, options, attempted revocation as affecting 
right, § 47, p. 526 

Right of way, parol grant, part performance, § 52, p. 
536 

Right to remedy generally, §§ 3-29, pp. 410-476 
Royalties, contracts for payment of, § 75 
Sales, 

Enforcement of promise relating to proceeds, § 88 
Part perfonnance of contracts of sales, 8 52, p, 535 
Personal property, contracts for, § 65 
Adequate remedy at law, § ^ 

Property, judgment or decree, enforcement by, 
§ 170, p. 808 

Real estate, enforcement of contract, § 63, p. 557 

Seal, options under, § 47, p. 528 
Securities, contracts for sale of, § 70 
Security, 

Agreement to give, §§ 83, 84 
Contracts enforceable. 

Certainty of provisions as to, § 34, p. 492 
Completeness in respect of, § 35, p. 499 
Deferred payments, enforceability of contracts not 
providing for, § 40, p. 515 

Grant of performance conditioned on, § 166, p. 795 

Sentimental value, contracts involving chatt^s having, 
§ 67, p. 573 

Separate property of wife, enforcement of husband’s 
contract to convey, § ^ p. 502 
Separation agreements, § 86 

Pleadings in suit to enforce, § 127 
Sequestration, decree, enforcement by writ of, § 170 
p. 807 

Service of process, proceedings for, § 121 
Settlement. Compromise and settlement, generally, 
ante 

Settlement work, contract to supervise, § 82 
Sewers, contracts to construct, § 63^ p. 568 
Short suM)ly, contracts for sale of articles in, § 68 
Sidetrack railroads, agreement to build, § 74 
Signature, memorandum, enforcement of contract as 
dependent on, § 12 

Slaves, contracts relating to, 8 67, p. 573 


Speculation, real estate contracts, delay in perform- 
ance for purpose of, 8 HO, p. 640 
Speculative damages, delay in performance, 8 162, p. 
770 

Stakeholders, enforcement of contract by trustee hold¬ 
ing as, 8 23, p. 462 

Stations, railroads, agreement to maintain, 8 76 
Status quo. 

Preliminary injunction for purpose of preserving, 
§ 122, p. 675 
Restoration of, 8 ^ 

Statute of frauds. 

Enforcement of contract within, § 88, pp. 504-^7 
Pleading in suit involving contracts within, 8 128, 
p. 685 

Statutory provisions, 

Adequate remedy available, 8 7 
Affirmative relief without counterdaim, § 135 
Damages, adequate remedy in, 8 6 
Improvements, compensation for on denial of per¬ 
formance, 8 1^1 p. 787 

Judgment or decree, passing of title by, 8 170, p. 
805 

Laches as affected by statutes of limitations, 8117, 
p. 653 

Limitations, 8 116 

Mutuality of remedy, necessity, 8 H. P. 427 
Oral contracts, generally, ante 
Personal service of process on nonresident defend¬ 
ant, 8 121 

Regulation of grant of relief, 8 4 
Venue of proceedings, 8 115 
Stay of proceedings, avoidance of effect of decree, 
8 170, p. 808 

Stipulations, time of performance, 8 106, p. 627 
Materiality, 8 HO, p. 637 
Stocks, 

Contracts relating to, 8 70 
Delay in performance of agreements rdating to, 
8 110, p. 638 

Dividends, rights in respect of, 8 162, p. 776 
Pleading in suit to enforce contract relating to, 
8 127 

Street number, real estate contracts, description by, 
8 35, p. 498 

Street railroads, agreements by, 8 74 

Strict foreclosure, relief by way of, 8 161, p. 767 

Strict performance of contract, necessity, 8 HI, n. 5; 

8 112 

Subject matter of contract, 88 62-38* pp. 557-605 
Accord and satisfaction, 8 88 
Adoption, § 87, pp. 596^3 
Advances, 8 80 

Advertising purposes, use of property for, 8 68; 
p. 565 

Annuity, 8 69 
Arbitration, 8 72 
Award, 8 73 
Bonds, 8 70 

Building contracts, 8 74 
Certainty, 8 33, pp. 487-490 
Chattel mortgage, 8 84 
Completeness in respect of, 8 35, p. 497 
Composition agreement, 8 88 
Compromise and settlement, 8 88 
Construction contracts, 8 74 
Continuous acts, 88 75, 76, pp. 584-587 
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Subject matter of contract—Continued, 

Conveyances enforceable as contracts, § 77 

Co-operative marketing, § 66 

Deeds, § 67, p. 574 

Documents, § 67, p. 574 

Escrow, deeds deposited in, § 67, p. 674 

Expectancy, assignment of, § 88 

Family agreement, § 88 

Gifts, § 78 

Indemnity, §§ 83, 84 

Identity, admissibility of evidence, § 141, p. 719 

Installments, § 69 

Insurance, § 79 

Judgment, § 66 

Liquor license, § 67, p. 574 

Loans, § 80 

Marriage settlement, § 85 
Miscellaneous matters, § 88 
Mortgages, § 84 
Parol gifti^ § 78 

Parties to proceeding, interest in, § 118, p. 658 

Partnership, § 81 

Patent rights, § 67, p, 575 

Payment of money, § 80 

Personal property, generally, ante 

Personal services, § 82 

Railway operating contracts, S 76 

Rare chattels, § 67, p. 573 

Real estate contracts, generally, ante 

Receivers, appointment to take diarge of, § 123 

Repair, § 74 

Security, §§ 83, 84 

Sentimental value, chattels having, i 67, p. 573 
Separation or divorce, § 86 
Slaves, § 67, p. 573 
Stocks, § 70 

Unique chattels, § 67, p. 573 
Valuation, § 72 
Vessels, § 67, p. 573 
Water craft, § 67, p. 573 
Subpurchasers, enforcement of contract by, S 25 
Subscriptions, contracts to collect, § 82 
Subsequent contract, enforceability of agreement con¬ 
templating execution of, § 35, p. 496 
Subsequent events, ground for refusal, § 18 
Subsequent purchasers. 

Enforcement of performance against, § 27, p. 470 
Relief to, § 166, p. 795 

Subsequently acquired tittle, enforcement of contract 
involving, § 16 

Substitute agreements, enforcement, § 50 
Substitution of parties, proceedings for, assignee 
pendente lite, § 118, p. 663 
Successful party, costs in favor of, § 172, p. 811 
Suflflciency of performance, §§ 111-114, pp. 642-648 
Supervision, enforcement requiring continuous super¬ 
vision, § 17 

Supplemental pleadings, proceedings for, § 137 
Supplementary decree, § 168, p. 800 
Support and maintenance. 

Agreements respecting, § 86 
Contracts, 

Devise or bequeath property in return for, 
§ 87, p. 596 
Evidence, § 143, p. 730 
Pleading in suit to enforce contract, § 127 
Surplusage, judgment or decree, 8 P- 


Surprise, writing failing to express actual agreement 
by reason of, § 41 
Survey, proceedings for, § 125 

Surviving spouse, contract for sale of distributive 
share, enforcement against heir of decedent, § 28 
Taxes, 

Gift of land, liability of donee granted specific per¬ 
formance, § 166, p. 793 
Liability in respect of, § 162, p. 771 
Real estate contracts, completeness in respect of, 
§ 35, p. 500 

Teachers, contracts to teadh, § 82 
Telegraphs and telephones, enforcement of contract 
between companies, § ^ 

Tenancy, 

Common, partial performance of contract involv¬ 
ing, § 21, p. 449 

Entirety, enforcement of contracts, § 36^ p. 502 
Sale of property, § 23, p. 460 
Tender, §§ 97-104, pp. 617-625 
Abstract of title, § 94 

Assignee, condition precedent to enforcement of 
contract, § 24, p. 463 
Burden of proof, § 140, p. 716 
Condition precedent, § 97 
Costs of proceeding as affected, 8 172, p. 813 
Effect, 8 3, p. 412 
Evidence, sufficiency, 8 148 
Excuse for failure to make, 8 97 
Interest on purchase money, liability as affected, 
8 162, p. 773 

Necessity, 8 91, p. 608; 8 ^ 

Notice by way of, sufficiency, § 92 
Oral contracts, part performance by tender of 
payment, 8 58 

Performance, necessity, 8 91, p. 608 
Pleading, 8 131, p. 692 
Purchase price, sufficiency, 8 113 
Purchaser, 88 101-104, pp. 619-626 
Excuse, 8 103 
Waiver of objections, 8 102 
Real estate contracts, ante 
Refusal of performance as excusing, § 97 
Sufficiency, 88 111-114, pp. 642-648 
Time for performance passing without, 8 HO, p. 
641 

Vendor, § 98 

Excuse, 8 100 

Waiver of objections to, 8 99 
Waiver, objections, 

Purchaser, § 102 
Vendor, 8 99 

Want of mutuality, effect of, 8 H, P. 433 
Terminable contract, 

Enforcement of, 8 15 
Want of mutuality, 8 H, p. 432 
Termination of contract, effect of, 8 60 
Terms of contract, 

Burden of proof, 8 140, p. 713 
Evidence, 

Admissibility, 8 141, p. 718 
Weight and sufficiency, § 143, pp. 727-739 
Pleading, § 128, p. 686 
Relief conforming to, § 158, pp. 766-760 
Third persons. 

Claims of, payment as condition precedent, 8 96 
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Third persons—Continued, 

Damages against as for breach of contract, § 162, 
p. 769 

Enforcement, 

Contract made for benefit of, § 23, p. 457 
Injustices, § 19 

False representations by inducing contract, § 43, 

p. 522 

Maintenance of suit by, § 23, p. 456 
Parties to proceeding from adverse claim, § 118, p. 
660 

Performance involving act or assent of, § 16, 
p. 439 

Real estate contracts, abandonment respecting 
rights of, § 110, p. eiO 
Relief to, § 166, p. 795 
Title lien as affecting right, § 91, p. 611 
Threats, enforcement of contract as result of, § 44 
Time, 

Abstract of title, furnishing of, § 108 
Acquisition of title, § 109 
Appeals, § 171 

Completeness of contract as respects enforceabil¬ 
ity, § 35, p. 496 

Contracts enforceable, payment or performance. 
Certainty in respect of, § 34, p. 493 
Completeness in respect of, § 35, p. 499 
Decree, performance of, § 158, p. 757 
Effect of waiver or extension of time, § 106, p. 633 
Essence of contract, § 106, p. 627 
Acquisition or perfection of title, § 109 
Payment, § 107 

Excuses for defaults with respect to, § 106, p. 630 
£ixecution of contract, 

Pleading, S 128, p. 683 
Variance in respect of, § 139 
Express provisions rejecting time of perform¬ 
ance, § 106i p, 628 
Extension of time, generally, ante 
Fairness and reasonableness of contract, deter¬ 
mination of, § 40, p. 515 

Implied provisions making of the essence, § 106, p. 
629 

Judgment or decree. 

Enforcement, § 170, p. 805 
Performance, § 169 
Mutuality of. 

Obligations, § 13 
Remedy, ^ 11, p. 429 

Notice making time essential, § 106, p. 630 
Payment of price, § 107 

Grant of performance, § 166, p. 795 
Perfection of title, § 109 
Performance, §§ 105-110, pp. 625-642 
Demand for, § 92 
Waiver of time as excusing, § 96 
Pleading, answer, § 136, p. 704 
Proceedings for, §§ 116, 117, pp. 650-657 
Real estate contracts, completeness in respect of, 

§ 35, p. 500 

Relief, r^ation to time, § 157 
Security for purchase price, grant of specific per¬ 
formance, § 166, p. 795 

Stipulations respecting time of performance, § 106, 
p. 627 

Title, acquisition and perfection, § 109 
Waiver, time for performance, § 106; p. 632 


Title, 

Ability to convey, § 91, p. 610 
Ability to perform, generally, ante 
Abstract of title, generally, ante 
Adjudication in proceeding for, § 151 
Bonds, enforcement, § 63, p. 568 
Burden of proof, defense of want of, § 140, p. 717 
Cancellation of instruments affecting, relief by 
way of, § 161, p. 764 

Concealment in respect of, rights as affected, 
§ 109 

Continuance for perfecting, § 109 

Costs of litigation involving questions as to, § 172, 

p. 812 

Defense of want of, burden of proof, § 140, p. 717 
Delay in performance caused by defect in, § 110, 
p. 642 
Evidence, 

AdmissibiHty, § 141, p. 722 
Sufficiency, § 149 
Judgment or decree. 

Operation as transfer of title, S 170, p. 805 
Vesting of title, § 168, p. 802 
Jury questions respecting, § 152 
Lack of or defect in as affecting rights, § 16, p. 441 
Partial performance of contract in respect of, 
§ 21, p. 448 

Parties to proceedings, holder of title, § 118, p. 
660 

Perfection, relief by way of, § 161, p. 764 
Pleading, § 132 

Defense of lack of knowledge, § 136, p. 702 
Sufficiency, § 131, p. 694 
Presumptions, objections to, § 140, p. 717 
Quitclaim deed, sufficiency of title resting on, 
§ 114 

Readiness to perform, generally, ante 
Reasonable time to acquire and perfect, § 109 
Reference in respect of, § 156 
Return of purchase money on failure to furnish, 
§ 167 

Substantial performance in respect of as suf¬ 
ficient, § 112 
Sufficiency, § 114 
Time, 

Acquisition and perfection, § 109 
Perfection, 

Mutuality of remedy, § 11, p. 429 
Waiver of limits, § 106, p. 632 
Willingness to perform, generally, post 

Trespass to try title, bringing of action as barring suit 
for specific performance, § 22, p. 455 
Trial, proceedings for, §§ 151, 152 
Triparty contract, persons against whom enforceable, 

§ 26, p. 467 
Trustees, 

Enforcement of contract, § 23, p. 461 

Entered into by person acting as, § 36, p. 500 
Fairness and reasonableness, § 40, p. 515 
Parties to proceedings, § 120 
Payment of price to, sufficiency, § 113 

Trust funds, enforcement resulting in perversion of, 

§ 18 

Ultra vires, corporations, enforcement of contract of, 

§ 36, p. 501 

Unconscionable contracts, enforcement, $ 40, p. 513 
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Undisclosed principal, enforcement of contract, § 26, , 
p. 469 

Entered into by agent. § 23^ p. 461 
Undue influence, 

Contracts to devise or bequeath, § 87, p. 598 
Enforcement of contract as result of, § 44 
Evidence, sufficiency, § 145 
Inadequacy of consideration accompanied by, 
enforcement of contract, § 39, p. 509 
Unilateral contracts and agreements, § 13 
Delay in performance, § 110, p. 640 
Time of performance as of essence, § 106, p. 629 
Unilateral mistake, enforceability of contracts, § 42 
Unique chattels, contracts relating to, § 67, p. 573 
Use and occupation, purchaser in default, reciprocal 
rights in respect of, § 162, p. 774 
Useless formality, denial where decree would result 
in, § 157 
Uselessness, § 14 

Vagueness, contracts enforceable, § 31, p. 481 
Validity of contract. 

Burden of proof on issue of, § 140, p. 714 
Evidence, 

Admissibility, § 141, p. 721 
Weight and sufficiency, § 145 
Necessity, § 3, p. 412 
Valuable consideration, 

Contracts based on, § 39, p. 508 
Options, § 47, p. 525 
Valuation, agreements relating to, § 72 
Value, 

Change in rendering enforcement inequitable, § 18 
Delay in connection with change in as laches, 

§ 117, p. 655 
Pleading, 

Allegations respecting, § 133 
Matters in respect of, § 128, p. 688 
V ar i ance, 

Description of property, bill, complaint or petition, 

§ 128, p. 688 

Proceedings for, § 139 
Tender of perfoimiance, vendor, § 98 
Variation, performance of contract, § 112 
Vendor and purchaser, 

Assignment, enforcement of contract against as¬ 
signee or assignor, § 26, p. 467 
Conveyance to third person, enforcement of con¬ 
tract against vendor, § 26, p. 468 
Death of vendor, enforcement of contract against 
heirs or devisees, § 28 
Enforcement of contract, § 25 

Against purchaser, § 27, pp. 470-473 
Part performance of oral conti-act by vendor, 
§ 56 

Personal representatives of vendor, enforcement 
of contract against, § 28 
Real estate contracts, generally, ante 
Venue, proceedings for, § 115 
Verdict, proceedings for, § 155 

Verification, fraud, enforcement of contracts involving, 
§ 43, p. 520 

Vessels, contracts relating to, § 67, p. 573 
Vexatious suit, costs, § 172, p. 813 
Voluntary agreements, enforcement, S 39, p. 608 
Voluntary dismissal, proceedings for, § 150 
Waiver, 

Conditions, contracts subject to, § 48 


Waiver—Continued, 

Damages, objections to relief by way of, § 163, 
p. 781 

Defects in title, § 91, p. 612 
Delay in performance, § 110, pp. 637-642 
Evidence, sufficiency, § 147 
Forfeiture, time limits, § 106, p. 632 
Fraud, contracts involving, § 43, p. 520 
Indefiniteness of contract, § 34, p. 494 
Judgment or decree. 

Forfeiture or avoidance, § 169 
Objections, § 170, p. 805 
Options, time limit, § 106, p. 633 
Oral waiver, evidence, § 147 
Parties to proceeding, defects, § 118, p. 662 
Performance, § 96 

Burden of proof, § 140, p. 716 
Delay in, § 110, pp. 637-642 
Evidence, admissibility, § 141, p. 722 
Right to, § 22 
Tender of performance, 

Purchaser, § 102 
Vendor, § 99 

Time for ];)erformance, § 106, p. 632 ^ 

Want of mutuality, §§ 10-13, pp. 425-438 
Consideration, § 10 
Construction contracts, § 11, p. 432 
Continued performance, contract calling for, $ 11, 
p. 432 

Co-operative marketing contracts, § 66 
Default of defendant resulting in, § 11, p. 428 
Discretion of court, § 9, p. 421; § 11, p. 427 
Enforceability of performance, § 11, p. 431 
Forfeiture provisions, § 11, p. 433 
Husband and wife, enforcement of contract made 
by wife, § 11, p. 431 

liquidated damage provisions, § 11, p. 432 
Married women, disability resulting in, § 11, p. 
430 

Memorandum not signed by plaintiffs^ § 12 
Obligation, § 13 
Options, § 47, p, 527 
Performance, effect of, § 11, p. 433 
Personal incapacity or disability, § 11, p. 430 
Personal service, contract calling for, § 11, p. 431 
Promise unenforceable by decree, § 11, p. 431 
Remedy, § 11, pp. 425-434 

Subsequent acquisition of title as curing, § 11, p. 
430 

State as party seeking relief, $ 11, p. 428 
Tender, effect of, § 11, p. 433 
Terminable contracts, § 11, p. 432 
Time of, § 11, p. 429 
Warranties, 

Conveyance directed, § 158, p. 759 
Partial performance in case of defect in, § 21, 
p. 448 

Waste, denial of performance, purchaser as chargeable 
with, § 167 

Water craft, contracts relating to, § 67, p. 573 
Water rights, oral grant in respect of, part perform¬ 
ance, § 52, p. 536 

Waterways, contract to maintain, § 63, p. 568 
Widow, enforcement of contract against, § 29 
Willingness to perform, 

Bill, complaint or petition, amendment to i^ow, 
S 137 
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Willingness to perform—Continued, 

Burden of proof, § 140, p. 716 
Element of, § 91, pp. 607-G12 
Evidence, sufficiency, § 148 
Pleading, § 131, p. 693 
WiUs, 

Contracts relating to. 

Certainty of contracts for disposition of prop¬ 
erty by, § 31, p. 485 
Circumstantial evidence, § 143, p. 733 
Consideration, evidence, § 145 
Contracts to devise or bequeath, § 87, pp- 596- 
603 

Oral agreements, part performance, { 52, 
p. 536 

Sufficiency. § 61 


Wills—Continued, 

Contracts relating to—Continued, 

Damages, repudiation of agreement, § 164 
Decree for specific performance, § 170, p. 806 
Enforcement of contract to make, § 28 
Evidence, § 143, p. 731 

Admissibility, § 141, p. 719 
Sufficiency, § 142, p. 724 
Parties to proceedings to enforce, § 118, p. 667 
Pleading in suit to enforce, § 127 
Repudiation, relief in lifetime of promisor, 
§ 164 

Sufficiency, § 143, p. 736 
Power of appointment in, $ 87, p. 602 
Writing, 

Failure to express ajctual agreement, 8 41 
Oral contracts, generally, ante 
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Actions by on against guardian or spendthrift, § 8 
Adjudication, relation back, § 5 
Alimony, application for by wife of person under 
guardianship, § 8 

Appeal and error, guardianship proceedings, § 4, p, 

823 

Attachment, property of spendthrift under guardian¬ 
ship, § 8 

Attorneys, contracts for services of, § 6 
Bond, guardian, § 4, p. 824 
Liability on, § 10 

Burden of proof, guardianship proceedings, § 4, p. 822 
Certiorari, guardianship proceedings, § 4, p. 824 
Collateral attack, guardianship, § 4, p. 823 
Compromise and settlement, guardian, § 8 
Contracts, 

Actions against spendthrift on, § 8 
Incompetency to make, § 6 
Time to which disability relates, § 5 
Conveyances, validity, § 7 

Damages, wrongful appointment of guardian, § 4, p. 

824 

Debts, contracts for payment of, § 6 
Decree, guardianship, § 4, p. 823 
Definitions, § 1 
Disability, §§ 5-7 
Contracts, § 6 

Transfers and conveyances of property, S 7 
Discharge of guardianship, § 4, p. 827 
Discretion of court, guardianship, S 4, p. 827 
Disinterested person, 

Appointment as guardian, § 4, p. 819 
Guardianship, service of notice of proceedings, 
§ 4, p. 821 

Evidence, guardianship proceedings, § 4, p. 822 
Excessive drinking etc., § 1 

Execution, property of spendthrift under guardian¬ 
ship, § 8 

Guardian ad litem, appointment, g 8 
Guardianship, § 4, pp. 819-827 

Actions by or against guardian, § 8 

Appeal, § 4, p. 823 

Bond of guaidian, g 4, p. 824, 

LiabUity, g 10 
Burden of proof, § 4, p. 822 
Certiorari, review by way of, § 4, p. 824 
Citation proceedings for property of ward with¬ 
held, g 9 

Collateral attack, g 4, p. 823 
Compromise of claims by guardian, § 8 
Custody and control of person and estate, g 4, p. 
825 

Damages, wrongful appointment of guardian, g 4, 
p. 824 

Death of guardian, release pending appointment 
of successor, g 4, p. 827 
Decree, g 4, p. 823 
Discharge of, g 4, p. 827 


Guardianship—Continued, 

Discretion of court, § 4, p. 827 
Disinterested person. 

As guardian, § 4, p. 819 

Service of notice of proceedings, § 4, p. 821 
Duties of guardian, § 4, p. 825 
Evidence, § 4, p. 822 

Exceeding authority by guardian, g 4, p. 826 
Harmless error, § 4, p. 824 
Hearing, § 4, p. 822 

Temporary guardian pending, g 4, p. 819 
Indemnity for relinq;uishment of proceedings, g 4, 

p. 820 

Institution of proceedings, g 4, p. 820 
Inventory, § 4, p. 824 

Joinder of causes or parties, actions on bond of 
guardian, g 10 
Jurisdiction, g 4, p. 820 
Jury questions, g 4, p. 822 
Letters of, g 4, p. 824 
Liability on bond of guardian, g 10 
Limited guardianship, g 4, p. 826 
Contracts, g 6 

Management of estate, g 4, p. 826 
Married persons, authority of guardian over, g 4, 
p. 825 

Married women, g 3 
Mismanagement of estate, § 4, p. 826 
Liability on bond of guardian, g 10 
Municipal officials, institution of proceedings, g 4, 

p. 820 

Notice of appointment, g 4, p. 824 
Notice of proceedings, g 4, p. 821 
Parties to proceedings, g 4, p. 820 
Personal liability of guardian on contracts for 
benefit of ward, g 8 
Petition, g 4, p. 821 

Presumptions, collateral attack, g 4, p. 823 
Proof of appointment of guardian, g 4, p. 824 
Beimbursement of guardian for expenditures, g 8 
Relatives, institution of proceedings, g 4, p. 820 
Release from, g 4, p. 827 
Representation of spendthrift, g 4, p. 825 
Resignation of guardian, release pending appoint¬ 
ment of successor, g 4, p. 827 
Review, g 4, p. 823 

Revocation of appointment, contracts as affected, 
§ 7 

Sale of property by guardian, g 4, p. 826 
Separate support, application for, g 8 
Statutory provisions, g 2; g 4, p. 819 
Successor on death or resignation of guardian, 
g 4, p. 820 

Release pending appointment, g 4, p. 827 
Summary proceedings to recover assets of ward, 
§8 

Temporary guardian, g 4, p. 819 
Termination, g 4, p. 827 
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Guardianship—Continued, 

Third persons, actions hy guardian or ward 
against, § 8 

Time to which disability relates, § 5 
Title to property of ward, § 4, p. S2G 
Transfer of property 'by guardian, § 4, p. S26 
Waiver of notice of proceedings, § 4, p. 821 
Wrongful appointment of guardian, § 4, p. 824 
Harmless error, guardianship proceedings, § 4, p. 824 
Hearing, guardianship proceedings, § 4, p. 822 
Temporary guardian pending, § 4, p. 819 
Implied contracts, necessaries, § 6 
Indemnity for relinquishment of guardianship pro¬ 
ceedings, § 4, p. 820 
Inventory, guardianship, § 4, p. 824 
Joinder of causes of parties, actions on bond of guard¬ 
ian, § 10 

Jurisdiction, guardianship proceedings, § 4, p. 820 
Jury questions, guardianship proceedings, § 4, p. 822 
Letters of guardianship, § 4, p. 824 
Liberal construction, statutory provisions, § 2 
Limitation of actions, § 8 
Limited guardianship, § 4, p. 826 
Contracts, § 6 

Married persons, guardianship, authority of guardian 
over, § 4, p. 825 
Married women, § 3 
Mental incapacity, 8 5 

Municipal officers, guardianship proceedings, institu¬ 
tion, § 4, p. 820 
Natural incapacity, § 5 
Necessaries, contracts for, 8 6 
Notes, incapacity to transfer, 8 0 
Notice, guardianship proceedings, § 4, p. 821 
Appointment of guardian, 8 4, p. 824 
Parties, guardianship jproceedings, 8 4, p. 820 
Partnership, alimony, application for, 8 8 
Petition, guardian, appointment, 8 4, p. 821 
Pleadings, guardianship proceedings, 8 4, p. 821 
Power to regulate, 8 2 


Presumptions, guardianship, collateral attack, 8 4, 
p. 823 

Probate courts, guardianship, appointment of succes¬ 
sor on death of guardian, § 4, p. 820 
Procedure, guardianship, § 4, p. 819 
Property, capacity to transfer, § 7 
Public policy, guardianship, § 2 
Relation back, adjudication, § 5 

Relatives, guardianship, institution of proceedings, 8 4, 

p. 820 

Release from guardianship, § 4, p. 827 
Relinquishment of guardian proceedings, indemnity 
for, 8 4, p. 820 

Review, guardianship, 8 4, p. 823 
Separate support, application for by wife of person 
under guardianship, 8 8 
Statutory provisions, § 2 

Citation proceedings for property of spendthrift 
under guardianship, 8 9 
Contracts, 8 6 
Definition, 8 1 
Guardianship, 8 4, p. 819 

Control of person, 8 4, p. 825 
Jurisdiction, 8 4, p. 820 
Management of estate, 8 4, p. 826 
Notice, 8 4, p. 821 
Notice of appointment, 8 4, p. 824 
Sui juris, 8 5 

Summary proceedings, guardian, recovery of assets of 
ward, 8 8 

Temporary guardian, appointment of, 8 4, p. 819 
Termination of guardianship, 8 4, p. 827 
Third persons actions by guardian or spendthrift 
against, 8 8 
Time, disability, 8 5 
Transfers of property, validity, 8 7 
Trusts, creation of, 8 4, p. 819 
Waiver, guardianship, notice, § 4, p. 821 
Words and phrases, 8 1 

Wrongful appointment of guardian, liability, § 4, p. 824 
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Abandonment, property of state, § 107 
Abridgement of reserved powers, § 7, p. 889, n. 12 
Absence from state, governor, devolution of ofiBce, § 74, 

p. 1011 

Acceleration of maturity, bond issues, effect of, § 186 
Acceptance, payment of claim against state, § 212 
Accidental disability benefits, employees, retirement 
system, § 94, p. 1066 
Accountancy board, 

Ck)mpensation of members, § 89 
State officer, member as, § 52, p. 972 
Accounting, 

Funds, § 159 
Officers, 

Auditor as, { 63 
Bevenue collected, S 83 

Accounts, powers and duties of officers concerned 
with, § 66, p. 989 

Accretion, boundaries changed by, § 18, p. 916 
Accrual, claims against state, § 207(2), p. 1278 
Acquiescence, boundaries, establishment by, § 17 
Actions, §§ 213-234, pp. 1299-1348 

Abolished office or agency, § 216, p. 1317, n. 82 
Affirmative defenses, anticipation and avoidance, 

8 227 

Agencies of state, necessity of state consent, § 216, 
pp. 1311-1316 

Amendment to pleading, § 227 
Amount of recovery, restriction in state’s consent 
to be sued, § 215, p. 1308^ n. 44 
Answer, § 227 
Appeal and error, § 233 
Appearance, § 226 

Appearance of state, waiver of Immunity from 
suit, § 214, p. 1303 
Attorney general. 

Authority to institute and defend, § 224 
Intervention by, § 225, p. 1337 
Service of pleadings on, § 227 
Service of process on, § 226 
Authority to institute or defend, § 224 
Bill or complaint, § 227 
Boards or commissions not separate entities, 
suit against state, § 218 
Bond for costs, § 234, p. 1348 
Boundaries, determination of questions, 8 19 
Burden of proof, 8 228 
Capacity or right to sue, 8 213 
Change of venue, 8 215, p. 1310, n. 50 
Claims against state, § 216, p. 1309, n, 48 
Compelling performance of legal duties of officers 
or agencies, consent of state unnecessary, 

§ 216, pp. 1318,1319 
Conditions precedent, § 215, p. 1309 
Consent, § 214, pp. 1^9-1304 
Burden of proof, § 228 

Constitutional provisions, § 216, pp. 1304-1307 
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Actions—Continued, 

Consent—Continued, 

Joinder as party, § 225, p. 1335 
Suits against state officers and agencies, § 216, 
pp. 1311-1316 

Contractors, bond, § 119, p. 1103 
Contracts, 

Bond of contractor, § 118 
Time to sue, § 119, p. 1106 
Foreclosure of lien of laborers or material¬ 
men, 8 127, p. 1132 

Ratification as result of action en, 8 123 
Recovery of contract price, § 125 

Costs, 8 234, pp. 1345 to 1348 
Courts, designation in consent to be sued, 8 215, 
pp. 1309,1310 

Declaratory Judgment, generally, post 
Defendants in actions involving, 8 225, p. 1334 
Defenses, generally, post 
Demurrer, § 227 
Direction of verdict, 8 229 
Discovery, Joinder as party for purposes of, 8 225, 
p. 1335 

Discretionary writs, remedies of state, § 217, p. 
1321, n. 10 

Discretion of court, costs, § 234, p. 1347 
Dismissal and nonsuit, § 229 
Dormant Judgment, § 232 

Duties, compelling performance against officer or 
agency, consent of state unnecessary, § 216, 
pp. 1318, 1319 

Ejectment, remedy of state, § 217, p. 1322 
Elements of actions against state, § 216, p. 1311 
Evidence, 8 228 

Execution and enforcement of Judgment, § 232 
Executive officers, authority to institute or de¬ 
fend, 8 224 

Forms, remedies and rights of action of state, 
8 217, pp. 1329-1322 
Governor, 

Institution in name of state, 8 224 
Proper party plaintiff, § 225, p. 1333 
Service of process on, § 226 
Harmless error, 8 233 

Indispensable party defendant, 8 225, p. 1335 
Instituting on behalf of state, § 224 
Interest in subject matter, remedies against state 
or state officers, 8 218 
Interest on Judgment against state, § 231 
Intervention, 8 225, p. 1336 
Joinder of parties, 8 225, p. 1335 
Judgment, § 231 
Jurisdiction, § 223 

Jurisdictional facts, terms and conditions of 
state’s consent to be sued, 8 215, p. 1308 
Jury question, 8 229 
Laches, generally, post 
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Actions—Continned, 

Legislative power in respect of, § 224 
Liability to be sued, § 214, pp. 1300-1304 
Limitation of actions, generally, post 
Manner in which to be maintained, designation 
in consent, § 215, p. 1309 
Modification of consent, § 215, pp. 1310, 1311 
Money or property vested in state officer depart¬ 
ment or subdivision having capacity to sue, 
remedies of state, § 217, pp. 1322. 1323 
Name in which brought, § 225, p. 1333 
Necessary party, 

Plaintiff, § 225, p. 1333 
Defendant, § 225, p. 1334 
New states, effect of admission, § 22, p. 922 
New trial, § 230 

Nongovernmental agencies and corporations, con¬ 
sent of state unnecessary, § 216, p. 1319 
Nonsuit, § 229 

Notice, appeal and error, § 233 
Officers and agents. 

Authorized to institute or defend, § 224 
Enforcement of liability on bond of, § 87 
Necessity of consent of state, § 216, pp. 1311- 
1316 

Parties defendant, § 225, p. 1335 
Unauthorized and illegal acts, consent un¬ 
necessary, § 216, pp. 1316-1318 
Parties, § 225, pp. 1332 to 1337 
Personal appearance of board or depaiiment in 
own defense, § 224 

Place or forum, designation in consent to be sued, 
§ 215, p. 1309 
Plaintiffs, § 225, p. 1332 

Persons or class of persons to whom consent 
to sue has been granted, necessity, § 215, 
p. 1308 
Pleading, § 227 

Intervention, § 225, p. 1336 
Presumptions, § 228 

Private counsel, institution for state, § 224 
Process, § 226 
Proper party. 

Defendant, § 225, p. 1334 
Plaintiff, § 225, p. 1332 

Property in which state has or claims interest 
affected, necessity of state’s consent, | 216, 
p. 1320 

Public policy, sovereign immunity, § 214, p. 1302 
Questions of law and fact, § 229 
Real party in interest, bringing in name of, § 225, 
p. 1333 

Recovery of real property, remedy of state, § 217, 
p. 1322 

Relators, § 225, p. 1334 

Remedies and rights of action against state or 
state officers, § 218 
Conditions precedent, § 219 
By taxpayers, §§ 191-193 

Remedies and rights of action of state, § 217, 
pp. 1320-1323 

Interest in subject matter, § 217, p. 1322 
Restraining unlawful acts of officers. Taxpayers 
actions, generally, post 
Revival of judgment, § 231 
Revocation of consent, § 215. pp. 1310, 1311 
Security for costs, § 234, p. 1348 


Actions—Continued, 

Service of process, § 226 

Showing necessary on action against state or 
state officer, § 218 

Sovereign capacity, costs when acting in, § 234, 
p. 1346 

Special counsel, representation of state, § 224 
Statutory provisions, generally, post 
Substitution of parties, § 225, p. 1336 
Taxation of cost, § 234, p. 1347 
Taxes illegally collected or withheld, not action 
against state, § 216, p. 1317, n. 82 
Taxpayers* actions, generally, post 
Time, 

Appeal. § 233 
Service of process, § 226 
To sue, § 222 
Trial, § 229 

Ultra vires, assertion as remedy of state, § 217, 
p. 1321, n. 10 

Undertaking for cost, § 234, p. 1348 
Vacation of judgment, § 231 
Venue, generally, post 
Verification of pleading, § 227 
Waiver of immunity, § 214, p. 1303 

Intervention operating as, § 225, p. 1336 

Adjective law, taxpayer’s actions, general rules gov¬ 
erning, § 193, p. 1258 
Adjournment, 

Legislature, § 37, p. 955 

Committees sitting after, § 42 
Compensation during, § 36, p. 948 
Compensation of employees for work per¬ 
formed after, § 49 
Investigations after, § 43, p. 961 

Adjustment, claims against state, § 211 
Adjutant general, 

Compensation, changes in, § 93, p. 1050 
Term of office, § 77, p. 1018 
Vacancy in office, § 72, p. 1010 

Administration, 

Administrative proceedings on cfialms against 
state, § 203 

Agreements between states by administrative of¬ 
ficials, § 10, p. 905 
Finances, §§ 154-167, pp. 1189-1228 
Powers and duties of administrative boards, § 66, 
p. 968 

State public policy conflicting with federal ad¬ 
ministrative regulations, | 7, p. 879 
Taxpayer’s right of action to enjoin administra¬ 
tive illegality, § 191, p. 1255, n. 50 

Admiralty jurisdiction, court of claims lacking, § 207 
(1), p. 1273, n. 61 

Admission, new states, § 22, pp. 920-923 
Adoption, claims, method of handling, § 198 
Adverse claimants, appropriation cases, courts of 
claims, § 208(6), p. 1293 
Advertising, 

Arms and other insignia, use for, § 28 
Bond issues, sale of bonds, § 184 
Contracts, bids, § 116, p. 1094 
In parks, permits, § 105 

Affirmations. Oaths and affirmations, generally, post 
Affirmative defenses, actions, anticipation and avoid¬ 
ance, § 227 
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Agencies, 

Abolished agency, action against, § 216, p. 1317. 
n. 82 

Actions against, consent of state, necessity, § 216, 
pp. 1311-1316 

Court of claims jurisdiction, § 207(1), p. 1274, n. 68 
Federal loans and grants, taxpayer’s action pre¬ 
cluded, § 191, p. 1253 

Nongovernmental, actions against, consent of 
state unnecessary, § 216, p. 1319 
Sovereignty as residing in, § 2 
Tort liability, conditions precedent to action, § 219, 
p. 1324, n. 48 

Agents. Officers and agents, generally, post 
Agreements, 

Between states, § 10, pp. 903-906 
Boundaries, § 15 

Concurrent jurisdiction, § 5, p. 863 
Extraterritorial jurisdiction, § 4 
Agriculture, 

Appropriation of public money for agricultural 
societies, § 134, p. 1163 
Commissioners, 

Appointment and election of commissioner 
of, § 68, p. 1008 

Compensation, changes in, § 93, p. 1060 
Removal, § 78, p. 1027 
Vacancy in office, § 72, p. 1010 
Enactment of Agricultural Adjustment Act as 
invasion of reserved powers of state, § 7, 
p. 893, n. 58 

Public moneys used to regulate marketing of 
agricultural products, § 134, p. 1163 
Alcoholic beverage traffic, regulation and control, 
§ 103 
Aliens, 

Exclusive federal jurisdiction with respect to, § 7, 
p. 874 

Federal legislation respecting as invasion of re¬ 
served powers of state, § 7, p. 893^ n. 58 
Power to confer privileges on, § 12 
Power to regulate, § 7, p. 885, n. 71 
Allegiance, § 7, p. 866 

Officers and agents, oath of, § 76 
Alliances with foreign powers, power to enter into, 
§ 12 

Allowance, claims, post 
Ambiguity, 

Appropriations, § 164, p. 1214 
Contracts, construction in case of, § 120, pp. 1107, 
1109 

Amendments, 

Claims against state, § 208(3), p. 1286 
Compacts between states, § 10, p. 904 
Pleading, actions by or against, § 227 
Amnesty, seceding states, § 13, p. 910 
Amount, appropriations, specification as essential, 
§ 164, p. 1215 
Annexation, J 23 

Annual sessions, legislature, § 37, p. 952 
Annuity benefits, employees, retirement system, $ 94, 
p. 1064 

Answer, actions involving, § 227 
Anticipation of revenues, provision for payment of 
indebtedness in, § 150 

Anti-Racketeering Act, enactment as invasion of re¬ 
served powers of state, § 7, p. 893, n. 58 


Appeals, 

Action involving, § 233 
Court of claims, § 208(7) 

Determination, court of claims, § 206(7) 

Disposition, 

Court of claims, § 208(7) 

Judicial control and review of claims, § 210 
Employees, suspension of civil service employees, 
§ 78, p. 1023 

Judicial control and review of claims, § 210 
Legislative apportionment, judicial review, § 31, 
p. 938 

Legislature, barred claim, § 207(2), p. 1277, n. 91 
Proceedings, judicial control and review of claims, 
§ 210 

Scope of review, court of claims, § 208(7) 
Waiver of right, claimant, § 210 
Appearance, 

Actions by or against, § 226 

Claimant in person, courts of claims, § 208(1), 

p. 1282 

Waiver of state’s immunity from suit, § 214, 
p. 1303 
Apportionment, 

Legislative districts, § 31, pp. 931-938 
Legislature, post 

Appropriation of land, accrual of claim, § 207(2), 
p. 1279 

Appropriations, §§ 160-167, pp. 1201-1228 

See, also. Disbursements, generally, post 
Adoption of bill, § 163, p. 1212 
Allocation of state money as, § 164, p. 1215 
Alteration, § 167 

Ambiguous language, § 164, p. 1214 
Amount, specification as essential, § 164, p. 1215 
Ascertainable amount, { 164, p. 1216 
Bills, § 165 

Budget system, limitation on power of legislature, 
§ 161 

Claims against state. 

Condition to enforcement of, § 160 
Construction and operation, § 166 
Payment, conclusiveness on question of va¬ 
lidity, § 206 

Conditional appropriations, § 163, p. 1207 
Condition precedent to action on claim, § 219. 
Constitutional provisions, necessity, § 160 
Construction and operation, § 166 
Contingency, § 163, p. 1207 
Ck)ntinuing after expiration of time limit, § 163, 

p. 1210 

Ck)ntinuing appropriations, § 165 
Current expenses, § 164, p. 1221 
Dedication of state money as, § 164, p. 1215 
Definiteness 

Amount, § 164, p. 1216 
Purpose, § 164, p. 1217 
Delegation of legislative powers, § 161 
Description of proposed expenditures, § 164, p. 
1217 

Designation of amount in fund for payment as 
sufficient, j 164, p. 1214 
Discretion of legislature, § 161 
Diversion, § 167 

Doubtful language, § 164, p. 1214 
Construction in case of, $ 166 
Duration, i 163^ p. 1209 
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Appropriations—Continued, 

Emergency, §§ 156, 161 

Itemization as essential, § 164, p. 1218 
Transfer of funds, § 167 

Equitable obligations, discharge of, § 133, p. 1150 
Excess appropriation, § 163, p. 1208 
Executive branch, powers in respect of, § 161 
Exercise of power to make, § 163, p. 1207 
Expenses of government, § 164, p. 1221 
Express terms as essential, § 164, p. 1214 
Extraordinary majority, appropriations requir¬ 
ing, § 163, p. 1212 

Form and sufficiency, § 164, pp. 1213-1223 

Funds requiring, § 162 

Future expenditures, § 163, p. 1209 

General fund, § 162 

Governor, 

Approval of law, § 163, p. 1211 
Powers in respect of, § 161 
Incidental legislation, § 165 
Indebtedness resulting from appropriations ex¬ 
ceeding revenue, § 150 
Intention, 

Construction in accordance with, | 166 
Inference of, § 164, p. 1214 
Investment of funds, § 160, n. 43 
Itemization, § 164, p. 1218 
Allocation, § 166 

Special appropriation, § 164, p. 1221 
Judgment or decree against state, § 232, n. 90 
Payment of, § 160 

Judicial interpretation, § 163, p. 1207; § 166 
Judicial notice, public purpose, § 133, p. 1149 
Legislative power, §§ 132, 161 
Alteration or transfer, § 167 
Authorization of expenditure, § 165 
Exercise of, § 163, p. 1207; § 164^ pi^ 
1214r-1223 

Legislature, expenses of members, § 36, p. 950 
Limited appropriation, § 163, p. 1207 
Lump sum, § 164, p, 1218 
Allocation, § 166 
■ Majority votes, § 163, p. 1212 
Mandatory constitutional restrictions, § 16^ p. 
1207 

Mathematical computation, amount ascertainable 
by, § 164, p. 1216 

Matters included in particular appropriation bill, 
§ 164, p. 1218 

Maximum amount, specification as essential, 
§ 164^ p. 1215 
Moneys requiring, § 162 
Moral obligation, discharge of, § 133, p, 1150 
Nature of, § 166 

Navigation, validity of appropriation in aid of, 
§ 134, p. 1162 
Necessity, § 160 
Object, 

Expenditure limited to object specified, § 167 
Specification of, § 164, p. 1217 
Obligation of state, discharge of as unauthorized 
gift of public money, § 134, p. 1164 
Officers and agents, salaries of, § 164^ p. 1221 
Order of passage, § 163, p. 1213 
Order of payment of warrants issued under, 
i 157 

Past revenues, $ 163, p. 1209 


Appropriations—Continued, 

Payment, 

Provision for as essential, § 163, p. 1208 
Specification of fund for, § 164, p. 1214 
Preferences, § 157 
Presumptions, § 106 

Validity, § 163, p. 1207 
Private law, § 163, p. 1213 
Procedure in enacting, § 163, p. 1211 
Prospective operation, § 163, p. 1209 
Public purpose, f 133, p. 11^ 

Purpose, expenditure only for purpose specified, 
§ 167 

Special appropriations, § 164, p. 1220 
Specification of, § 164, p. 1217 
Reappropriation of unexpended balance, specifi¬ 
cation of purpose, § 164, p. 1218 
Reference to other law for fixing amount, § 164^ 
p. 1217 

Renewal, § 163, p. 1210 

Repeal of continuing appropriations, § 165 

Requisites and validity, § 163, pp. 1207-1213 

Resolution, § 163, p. 1211 

Rules governing, § 163, p. 1211 

Salaries of officers, § 164, p. 1221 

Bill increasing as appropration bill, § 165 
Self-executing constitutional provision, § 160 
Separate approval of items, § 163, p. 1213 
Separate bill, § 164, p. 1219 
Special appropriation, § 164, p 1219 
Special fund, § 158, p. 1198; §§ 162, 164, p. 1216 
Specification of purpose as essential, § 164^ 
p. 1217 

Specifications, 

Amount, § 164, p. 1215 

Fund for payment, necessity, § 164, p. 1214 
Purpose, i 164, p. 1217 

Specific fund, § 157 

Statutory provisions, authorization, § 163, p. 1211 
Strict construction of appropriation acts, § 166 
Supplementary appropriation, § 160 
Supreme power of legislature, § 161 
Surplus, transfer to general fund as, § 164, p. 
1215 

Tax refund, bill providing for, § 165 
Time limitation, § 163, p. 1211 
Transfer, § 167 

Treasury, paying out money pursuant to, § 156 
Uncollected taxes, § 162, n. 89 
Unexpended balances, § 158, p. 1199 
Validity, § 163, pp. 1207-1213 
Vested right, § 167 

Veto power, itemization for purpose of, { 164, p. 
1218 

Warrants, 

Necessity, § 170, p. 1232 
Payment as dependent on, § 175 

Approval, bond issues, electors, § 181 

Arbitration, contracts, provision for, § 120, p. 1109 

Architects, 

Compensation, recovery back of compensation 
paid, § 99 

State officer, status as, § 52, p. 972 
Suspension or lay off^ seniority and preference^. 
§ 78, p. 1024 
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Archives and history, compensation of directors, 
changes In, § 93, p. 1060 
Arid land commissioner, 

Compensation, § 89 

Payment and collection, § 98 
Removal from oflftce, notice and hearing, § 78, p. 
1030 

State officer, status as, § 52, p. 971 
Armed forces, appropriation in support of, validity, 

§ 134, p. 1163 

Armory at state institutions, § 102 

Arms, § 28 

Arrest, 

Legislature, 

Immunity of 'members, § 35 
Witness refusing to appear at investigation, 
§47 

Liability for wrongful arrest, § 129 
Assault, 

Accrual of claim, § 207(2), p. 1279 
Police officers, liability for, § 129 
Assemblyman, state officer, status as, § 52, p. 971 
Assignment, 

Claims against state, right, certainty, § 197 
Contracts, 

Money due or to become due under, § 121 
Subordination to liens of laborers and ma¬ 
terialmen, § 127, p. 1131 
Mortgage securing loan of public funds, J 155 
Warrants, transfer by, § 173 
Assistant factory Inspector, state officer, status as, 

§ 52, p. 971 
Assistants, 

Legislative committees, employment, § 42 
Legislature, § 49 

Associations, member, standing to bring taxpayer’s 
action to restrain unlawful acts of state officers, 

§ 191, p. 1256, n. 61 

Assumption of debts, limitation of use of credit, § 138 
Assumption of liability, torts, § 130, p. 1139 
Assumption of risk, defense of as respects liability 
for injuries, § 129 

Attachment, legislature, witness refusing to appear at 
investigation, § 47 

Attorney fees, court of claims, § 208(6), p. 1296 
Attorney general. 

Actions, 

Authority to institute or defend, § 224 
Service of pleadings on, § 227 
Service of process on, § 226 
Compensation, recovery back of compensation 
paid, § 99 

Conduct excusing demand as condition precedent 
to taxpayer’s action, § 193, p. 1258 
Court of claims judgment, certificate of no ap¬ 
peal, § 208(6), p. 1293 
Impeachment, removal by, $ 78> p. 1034 
Intervention in action involving, § 225, p. 1337 
Officers relying on opinion of, personal liability, 
§ 84 

Refusal to act to restrain unlawful acts of offi¬ 
cers, taxpayer’s petition for leave to sue, 
§ 191, pp. 1256, 1257 

Taxpayer’s right of action on refusal to sue, 
§ 191, pp. 1256, 1256 

Tltie approval, award in appropriation case by 
court of claims, § 208(6), p. 1293 


Attorney general—Continued, 

Vacancy in office, § 72, p. 1010 
Attorneys, 

Contracts employing, § 114, p. 1090 
Fees, taxpayer’s action, § 1^, p. 1260 
Audit, 

Accounts of officers, § 159 

Accrual of claim, § 207(2), p. 1278, n. T 
Claims, § 199 
Auditor, 

Bonds, liability on, § 86, p. 1045 
Compensation, § 89 

Changes in, § 93, p. 1069 
Delegation of power as to claims, § 201 
Deputies, selection of, 5 69 
Jurisdiction of claims, determination, § 202 
Oath of office, § 63 
Officers and agents, § 52, p. 972 
Powers and duties, § 63 

Removal from office, notice and hearing, § 78, 
1030 

Rule making power, claims, § 202 
Secretary of state, performance of duties of, § 64 
State comptroller,'power to grant powers of audi¬ 
tor to, § 66, p. 991 

State officer, status as, § 52, p. 972 
Term of office, § 77, p. 1018 
Vacancy in office, § 72, p. 1010 
Warrants, duty to issue, § 169 
Audits. Claims, post 

Authentication, auditing board’s decision on claim, 
§ 204 

Autopsies, unlawful, right to sue in court of claims, 
parties, § 208(2) 

Availability of funds, warrants, payment of, § 170, p. 
1233 

Avulsion, boundaries changed by, § 18, p. 916 
Awards, appropriation cases, courts of claims, § 208 
(6), p. 1293 
Banks, 

Deposit of funds in as loan of credit, § 137, p. 
1169 

Examiners, removal from office, § 78, p. 1026 
Robbery, federal legislation as invasion of re¬ 
served powers of state, § 7, p. 893, n. 68 
Banking board, compensation of secretary, § 89 
Banking commissioner. 

Compensation, recovery back of compensation 
paid, I 99 

Vacancy in office, § 72, p. 1010 
Bankruptcy, federal legislation as invasion of re¬ 
served powers of state, § 7, p. 893, n. 68 
Bark inspectors, appointment and election, § 6^ p. 
1003 

Battery, accrual of Claim, § 207(2), p. 1279 
Bays, boundaries along, § 1^ p 916 
Beaches, 

Claims by persons using, weight and sufficiency 
of evidence, § 208(4), p. 1292 
Hazards in use of, obligation to war against, 
§ 106 

Beauty parlor inspectors, suspension, seniority and 
preference, § 7^ p. 1024, 

Benevolent purposes, public funds; use for, { 133^ p 
1166 

Bids, bond issues, sale of bonds, § 184 
Biennial sessions, legislature^ $ 37, p. 962 
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Bill, complaint or petition. 

Action by or against, § 227 
Allegations, courts of claims, S 208(3) 

Certainty, taxpayer’s action, § 193, p. 1259 
Claim serving as complaint in court of claims, § 
208(3) 

Definiteness* taxpayer’s action, § 193, p. 1259 
Grounds to sustain claims, statement, courts of 
claims, § 208(3) 

Jurisdictional fact^ allegation, courts of claims, 
§ 208(3) 

Taxpayer’s action, contents, § 193, p. 1259 
Taxpayer’s petition for leave to sue to restrain 
unlawful acts of ofilcers, § 191, pp. 1256, 1257 

Bills and notes, legislative power to issue, § 177 
Bills of credit, § 178 

Bi'State corporation, immunity from suit without con¬ 
sent, § 216, p. 1314, n. 71 

Bituminous coal, federal legislation as Invasion of 
reserved powers of state, § 7, p. 893, n. 58 
Blind persons, appointment or election of trustees of 
institution for, § 68, p. 1004 
Boards, 

Adjustment, Jurisdiction, | 202, p. 1268, m 57 
Auditing, § 201 

Capacity to sue; § 217, p. 1323 
Compensation of employees of, § 98 
Powers, § 58, p. 977 

Boiler inspectors, appointment and election, § 68, p. 
1003 

Bona fide holders, bond issues, rights of, § 186 
Bond, 

Governor, devolution of office on failure to give; 

I 74, p. 1013 
Officers and agents, $ 76 

Bond commissioners, powers and duties, $ 66, p. 990 
Bond issues, |§ 179-190, pp. 1239-1252 

Acceleration of maturity, effect of, S 186 
Actions on, § 190 

Advertisement, sale of bonds, § 184 
Agent, sale of bonds by agent, 8 
Amount, limitation on, § 180 
Approval of electors, 8 181 
Bids, sale of bcmds, 8 1S4 
Bills or notes funded by, 8 177 
Bona fide holders, rights of, § 186 
Compensation to agent for sale of bonds, § 184 
Competitive bidding, sale of bonds on, § 184 
Conditions precedent, § 181 
Constitutional provii^ons, derivation of power, 8 
179 

Contract for sale of bonds, § 184 
Conversion bonds, § 187 
Credit sales, $ 184 

Debt for particular purpose evidenced by, $ 147 
Delegation of authority to issue, f 179, n. 38 
Delivery, transfer by, § 186 
Destruction of unsold bonds, § 184 
Disposition of bonds, § 184 
Emergency, 8 179 
Exchange of bonds, 8 187 
Lien as affected, § 190 
Execution of bonds, 8 183 
Fiscal agents for disposal of bonds, { 184 
Funding, § 187 

Governor, signature, } 183, n. 95 


Bond Issues—Continued, 

Impairment of obligation of contract, rei>eal of 
tax levy, § 182 

Indorsement, transfer by, § 186 
Innocent purchasers for value, § 186 
Insurrection, suppression of, § 179 
Interest, § 185 

Demand for payment, 1190 
Negotiability of coupons, § 186 
Invasion, issuance for purpose of repelling, J 179 
Issuance generally, § 183 
Legislative power to authorize, § 179 
Lien of bondholders, § 190 
Limitation on amount, § 180 
Liquidation of indebtedness of state, § 153 
Maturity, 

Interest after, § 185 
Redemption prior to, 8 189 
Method of selling bonds, § 184 
Ministerial duties in rei^ect of, 8 183 
Negotiability, § 186 
Notice, § 181 

Sale of bonds, 8 184 

Officers or boards authorized to issue, 8 179 

Par, sale of bonds at, 8 184 

(Payment, 

Provision for, 8 182 
Sinking fund, 8 188 
(Statutory provisions, 8 189 
Power to Issue, 8 179 

iE^reliminary proceedings, 8 181 
Presumptions, innocent purchasers for value, 8 
186 

(Publication of notice, 8 181 
Public purpose, 8 179 
Purpose^ 8 179 
Ratification, § 183 
Redemption, 

(Provision for, § 182 
Statutory provisions, 8 189 

Refunding bonds, generally, post 
Reissue of bonds, 8 187 
Remedies of holders, 8 190 
Requisites, 8 183 
Rights of holders, 8 190 
6ale of bonds, 8§ 183, 184 
Self-liquidating projects, 8 179 
Provision for payment, % 182 
Signature, 8 183 
Sinking fund, 8 188 
(Submission to vote, 8 181 

Surplus of taxes pledged for payment, disposi¬ 
tion, 8 182 

Tax anticipation note distinguished, § 177 
Time, payment or redemption, § 189 
PPnansfer, § 186 
Validation, 8 183 
Validity, S 183 

Variation in maturities, 8 183 
Veterans* bonus, § 179, n. 38 
.Warrants, payment in bond, 8 175 
Warrants distinguished, 8 168 
Bonds, 

Actions, security for cost, J 234^ p. 1348 

Contracts, post 

Officers and Agents, post 
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Bonds—Contlnned, 

Remission of interest on as unauthorized gifts 
of public money, § 134, p. 1160 
Shortages in public funds, taxpayer’s suit, § 192 
Taxpayer’s suit to recover shortages in public 
funds, § 192 
Bonus, veterans. 

Bond issue for, § 179, n. 38 
Creation of indebtedness for purpose of, § 143, 
n. G8, 69 

Use of public funds for, § 133, p. 1151 
Validity of disbursements for, § 134, p. 1165 
Books, state library, claims, § 199 
Borrowing money. 

Bond issues, generally, ante 
Indebtedness of state, generally, post 
Legislative power, § 132 
Necessary expenses, § 143 
United States, interference with, § 7, p. 876 
Boundary waters, concurrent jurisdiction, § 5, p. 
863 


TCJoundaries, §§ 14r-20, pp. 911-920 

Accretion as affecting, § 18, p. 916 
Acquiescence, establishment by, § 17 
Actions Involving, § 19 
Agreements as to, § 15 
Avulsion as affecting, j 18, p. 916 
Cessions of portion of territory to United States, 
% 16 

Change of, § 20 

Avulsion or similar process, § 18, p. 916 
Compacts respecting, § 15 
Compromise of disputed boundary, § 15 
Consent of Congress, § 14 
Costs of suit involving, § 19 
Courts, change of boundaries, § 20 
Erosion as affecting, § 18, p. 917 
Establishment by acquiescence, § 17 
Intervention In boundary suit between states, § 
19 

Islands and boundary rivers, § 18, p. 917 
Judicial determination of questions, § 19 
Jurisdiction as coextensive with, § 3 
Jurisdiction of actions involving, § 19 
Lakes forming, § 18, p. 915 
Legislative districts, § 31, p. 936 
Main channel of river forming, § 18, p. 914 
Marine boundaries, *§ 18, p. 915 
Mouth of river for boundary purposes, § 18, p. 
915 

Oceans forming, § 18, p. 915 
Officers, powers and duties as coextensive with, 
§ 52, p. 970 

Political question, determination as, § 19 
Prescription, establishment on principles of, § 17 
Reliction as affecting, § 18, p. 917 
Rivers forming, § 18, p. 014 
Seas forming, >§ 18, p. 915 
(Sovereign right to fix, § 14 
Special agreements and restrictions respecting, § 
18, p. 915 

Treaties respecting, § 15 
Waters and water courses, § 18, pp. 914-918 
Bounties, 

Claims, § 199 

Funds or credit of state, limitation on use for 
payment of, § 140 


Bounties—Continued, 

Payment of as unauthorized gift of public 
eys, § 134, p. 1161 
Breach of contract, 

Actions for damages for, § 125 
Damages recoverable, § 125 

Bribery, legislature, investigations concerning, | 
43, p. 901 

Bridge commission, appointment and election, § 68, 
p. 1003 

Budget commissioners, compensation, changes in, % 
93, p. 1060 

Budget directors, powers and duties, § 66, p, 990 
Budget system, appropriations, limitation on power 
of legislature, § 161 

Buildings, claims by persons using, weight and suffi¬ 
ciency of evidence, § 208(4), p. 1292 
Burden of proof, 

Actions by or against, § 228 
Contracts, 

Action on bond of contractor, § 119, p. 1107 
Actions for recovery of contract price, 8 125 
Enforcement of lien of laborers or material- 
men, § 127, p. 1133 
Courts of claims, § 208(4), p. 1286 
Bureau of statistics, appointment and election of 
chief, § 68, p. 1003 

Bureau of statistics and information, powers and du¬ 
ties, § 66, p. 9S9 

Business activities, power to engage in, § 26, p. 926 
Business enterprises. 

Credit of state, loan for aid of, § 137, p. 1167 
Tort liability when engaging in, § 130, p. 1139. 
Canal lock tenders, state officer, status as, § 52, p. 
972 

Canals, credit of state, lending in aid of, § 140 
Cancellation, contracts, § 122 
Capacity to sue, § 213 
Capitol commissioners, 

Appointment and election, | 68, p. 1003 
Compensation, § 89 

Payment and collection, § 96 
Powers and duties, § 66, p. 996 
Removal from office, notice and hearing, § 78, p. 
1030 

Term of office, § 77, p. 1018 
Cashier’s check, acceptance in collecting sums due 
state, § 154 

Casual deficit, creation of Indebtedness for purpose 
of providing, § 143 

Census, legislature, apportionment based on, § 31, p. 
932 

Centennial commissioners, 

Election or appointment, § 71 
•State officer, status as, § 52, p, 971 
Term of office, § 77, p. 3018 
Certainty, decision on claim against state, § 204 
Certificate of attendance, legislature, compensation 
payable on presentation, § 36, p. 948 
Certificates of Indebtedness, 

See, also. Warrants, generally, post 
Appropriation, validity as dependent on, § 170, p. 
1232 

Bills of credit, status as, § 178 
Defense of state, obligation of certificate issued 
for, § 170, p. 1234 
Funding, $ 174 
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CSertiflcates of indebtedness—Continiied, 

Interest, § 171 

Issuance, § 170, pp. 1231-1234 
Power and duty to issue, § 169 
Redemption, § 174 
Remedies on, § 176 

Requisites and validity, § 170, pp. 1231-1234 
Signature, § 170, p. 1232 
Transfer, § 173 
Validity, } 168 

Certiorari, institution of proceedings In name of state, 
§ 224 

Cessions of portion of territory to United States, § 16 
Change of boundaries, § 20 

Avulsion or similar process, § 18, p. 916 
Charges, officers or agents, removal from office, § 78, 
p. 1029 

Charities, public funds used for charitable purposes, 
§ 133, p. 1156 
Charities and corrections, 

Appointment and election of members of board, 
« 68, p. 1003 

Compensation of members of board, changes in, 
i 93, p. 1060 

Powers and duties of state boards, § 66, p. 992 
Removal from office of trustees of charitable in¬ 
stitutions, § 78, p. 1027 

Removal of member of board, ground, § 78, p. 1029 
Term of members of board, § 77, p. 1018 
Vacancy in office of member of board, 5 72, p. 
1010 

Chief grain inspector, removal from office, notice and 
hearing, § 78, p. 1030 

Chief service officer, removal from office, § 78, p. 1026 
Chiropractic examiners, term of members of board, 
§ 77, p, 1018 

Circuit court stenographer, state officer, status as, § 
52, p. 971 
Citizenship, 

Interference with federal grant of, { 7, p. 876 
IState officers, § 67 

Citrus commission, state officers, members as, § 52, p. 
972 

Civil arrest, legislature, privilege of members, $ 35 
Civil engineer, vacancy in office, § 72, p. 1010 
Civil rights, powers of states in respect of, § 7, p. 
891 

Civil service, 

Appointment to offices and positions in state serv¬ 
ice, § 68, p. 1002 

Compensation of employees under, § 92, p. 1056 
Courts of claims jurisdiction, § 207(1), p. 1275, n. 
73 

Impeachment of commissioner, removal from of¬ 
fice, § 78, p. 1034 

Laying off of civil service employees, § 78, p. 
1022 

Officers or employees. 

Change of status under, § 78, pp. 1028 to 1035 
Removal from office, § 78, p. 1031 
Powers and duties of commission or of board, 
§ 66, p. 992 

Reinstatement of discharged employee, § 79 
Removal of commissioner from office, § 78, p. 1026 
Suspension of civil service employees, § 78, p. 1023 
Term of office of commissioners, § 77, p. 1018 


Civil status of inhabitants, power to determine, S 2, 
n. 30 

Claimant, decision of refusing court, appeal from, 
§ 210 

Claims, §§ 194-212 

See, also. Obligations, generally, post 
Accrual, § 207(2), p. 1278 
Adjustment, § 211 

Administrative hearing by auditing officers or 
boards, § 203 

Agency to pass upon, selection, § 198 
Allowance, §§ 19^210 

Constitutional provisions, § 199 
I'^ecessity, § 199 

Power of court of claims, § 207(1), p. 1273, 
n. 61 

Allowance notwithstanding judgment against 
state employee, § 203 
Amendments, § 208(3), p. 1285 
Appeals, 

To legislature, barred claim, § 207(2), p. 1277, 
n. 91 

Decision of reviewing court, § 210 
Judicial control and review, § 210 
Waiver of right, § 210 
Appropriation, 

Condition to enforcement against, § 160 
Construction and operation, § 166 
Real property, § 207(2), p. 1277, n. 87 

Approval, single member of board, invalidity, 
§ 201 

Assignment, § 197 
Audit, §§ 200-205 

Accrual, § 207(2), p. 1278, n. 7 
Appropriate tribunal, §§ 200, 201 
Compensation and salaries, § 199 
Requirements, § 199 

Strict construction of statute, § 201, p. 1267, 
n.36 

Auditing boards and officers, §§ 201-205 
Decision, § 204 
Delegation of power, § 201 
Effect of allowance or disallowance, S 205 
Powers and duties, § 202 
Proceedings, § 203 
Quorum, § 204, p. 1271, n. 23 

Authentication of decision of auditing board, 
§ 204 

Barred by limitation, appeal to legislature, § 207 
(2), p. 1277, n. 91 

Books for state library, presentment, § 199 
Boimties, exclusion from compensation, § 199 
Bounties, presentment, § 199 
Certainty of decision, § 204 
Compensation and salaries, § 199 
Complaint in court of claims, § 208(3) 

(Compromise, § 211 
CJondusiveness of settlement, § 211 
Condition precedent, appropriation, § 219 
Constitutional provisions, § 199 
Construction of statutes, audits, § 201, p. 1267, 
n. 36 

Continuing damages, recovery for damages accru¬ 
ing within statutory x)eriod, § 195 
(Contractual, amounts fixed, § 199 
Courts of claims, generally, post 
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Claims—Continued, 

Damages for erroneous imprisonment, § 199, p. 
1265, n. a 

Death, accrual, § 207(2), p. 1279 
Death, presentment by personal representative, 
§ 203 
Defense, 

Limitations, establishment with reasonable 
certainty, § 195 
Statute of limitations, § 195 
Definiteness of decision, § 204 
Definition, § 194 

Designation of auditing board or olBcer, § 201 
Diligence, prosecution, § 195 
Disability, legal, effect on limitation period, § 207 
(2), p. 1279 

Disallowance, action on claims, § 215, p. 1309, n. 48 
Discretion of auditing boards and officers, § 203 
Elements, § 194 

Examination, constitutional provision, applica¬ 
tion, § 199 

Filing, § 207(2), pp. 1276-1279 
Payment in order of, § 157 
Relief from default, % 207(2), pp. 1280-1282 
Funds taken into state’s custody, limitations, 
§ 195, p. 1262, n. 49 
Interest, § 196 

Waiver, § 196, p. 1264 

Inuring to state, enforcement by taxpayer, § 192 
Investigation, purpose of short limitation on no¬ 
tice, f 207(2), p. 1276 
Itemization, statutory provisions, § 203 
Judicial control and review, §§ 209, 210 
Judicial duties of auditing officers, review for 
abuse of discretion, § 209 
Judicial hearing by auditing officers or boards, 
§ 203 

Jurisdiction of actions on, § 223 
Jurisdiction of board of adjustment, § 202, p. 
1268, n. 57 

Jurisdiction of court of claims, claims by state, 
restriction, § 207(1), p. 1275 
Legal disability, effect on running of limitations, 
§ 207(2), p. 1279 
Legislative approval, § 199 
Legislative declaration of principle of liability, 
§ 207(1), p. 1274, n. 65 
Legislature, presentment to, § 198 
Limiitatlon of actions, § 207(2), p. 1276 
Liquidated, § 199 

Liquidated demand against treasury distinguish¬ 
ed, § 194 

Mailing notice, last day, sufficiency, § 207(2), p. 
1277, n. 98 

Method of determining liability, authority to 
adopt, § 198 

Ministerial duties of auditing officers, judicial 
control and review, § 209 
Moral obligations of state, § 199 
Nature, § 194 

Negligence, national guardsmen, § 199, p. 1265, 
n. 8 

Notice of intention to file, % 207(2), pp. 1276-1279 
Pleading, not construed as, § 208(3), p. 1286 
Relief from default, § 207(2), pp. 1280-1282 
Order of payment, § 157 
Payment, restrictions, § 212 

81 C.J.S.—90 


Claims—Continued, 

Presentment, §§ 198-210 

Compensation and salaries, § 199 
Legislature, | 198 
Manner, § 198 
Necessity, §§ 198, 199 
Particular claims, § 199 
iPayment in order of, § 157 
Time, §§ 195, 198 

Waiver of legislative approval and appro¬ 
priation, § 199 

Private, definition, § 201, p. 1267, n. 48 
Quorum of auditing board, § 204, p. 1271, n. 23 
Recovery back, wrongful payment, § 212 
Rejection, 

Power of court of claims, § 207(1), p. 1273, 
n. 61 

Reason, § 204 

Recommendatory jurisdiction, § 209 
Scope, § 194 

Service on officer or board, | 207(2), pp. 1277, 
1278 

Showing required, § 200 

Signature, notice of intention to file daim, § 
208(3), p. 1286 
Statute of limitations, § 195 
Statutory provisions. 

Approval by auditing board, application to 
contractual claims, $ 1^^ 

Interest, § 196 
Successive injuries, § 195 

Sufficiency of document, label, 8 207(2), p. 1277, 
n. 98 

Tardy, § 207(2), p. 1281, n. 31 

Effect of timely claims by others, § 207(2), 
p. 1281, n. 31 

Time of filing, § 207(2), p. 1276 

Effect of claims by others, § 207(2), p. 1281, 
n. 31 

Time for presentment, § 195 
Unemployment compensation, presentment, { 199 
Unliquidated, examination, § 199 
Venue of actions on, § 223 
Waiver, interest, § 196, p. 1264 
Workmen’s compensation, presentment, § 199 
Wrongful conviction of crime, judicial control 
and review, 8 209, p. 1296, n, 47 
Classification, powers of government, § 7, p. 869 
Clerical errors, warrants, effect of, § 170, p. 1232 
01erks> 

Legislature, § 49 

iPower of appointment by auditing board, 8 202 
Coal mine inspector. 

Removal from office, notice and hearing, § 78, p. 
1030 

Tenn of office, § 77, p. 1018 
Collaboration, federal and state government, § 7, p. 
888 

Collecting agent, action by state, nonavailability of 
set-off or counterclaim, § 221 
Collection of funds, § 154 
Colleges and universities. 

Appointment or election of trustees of state uni¬ 
versity, § 68, p. 1004 

Removal of trustees of agricultural college, notice 
and hearing, § 78, p. 1030 
Student dormitory, % 103 
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Comity, principles as applying as between states, § 8 
Commissions, 

Compensation of employees of, § 98 
Powers, § 58, p. 977 
Committees, legislature, § 42 

Compensation for services as members after ad¬ 
journment, § 36, p. 952 
Contempt, § 48 
Investigations, § 43, p. 901 
Powers, § 43, p. 963 

Common law', taxpayer’s suit to recover funds ille¬ 
gally expended, § 192, p. 1257, n. 74 
Common schools at state institutions, § 102 
Communist activities, state employees, removal on 
ground of, § 78, p. 1028, n. 90 
Compacts between states, § 10, pp. 903-906 
Boundaries, § 15 
Separation of territory, § 11 
Compensation, 

Bond issues, agent for sale of bonds, § 184 

Claims, § 109 

De facto officer, § 100 

Employees, post 

Employees, § 91 

Legislature, 

Members, § 36, pp. 947-952 
Officers or employees, § 49 
Officers, status as dependent on, § 52, p. 971 
Officers and Agents, post 
Competitive bidding, 

Bond issues, sale on, § 184 
Contracts, letting on, § 116, p. 1093 
Complaint, 

See Bill, Complaint or Petition, generally, 
ante 

Compromise and settlement, 

Claims against state, § 211 
Contracts, provisions for, § 120, p. 1109 
Bisputed boundaries, § 15 
Indebtedness to state, § 111 

Compromise boards, powers and duties, § 66, p. 989 
Comptroller, 

Bond, discharge of surety, § 86, p. 1046 
Bonds of chief clerk, liability on, § 86, p. 1045 
Compensation, § 89 

Recovery back of compensation paid, } 99 
Powers and duties, § 66, p. 990 
Term of office, § 77, p. 1018 
Conclusions of law, auditing board or officer, claims, 
§ 205 

Conclusiveness, legislative journals, § 41 
Concurrent jurisdiction, § 5, pp. 863-866 
Concurrent powders, state and federal government, § 
7, p. 882 

Acquisition of property by, § 104, n. 40 
Court of claims jurisdiction, scope, § 207(1), p. 
1275, n. 73 
Condemnation, 

State fire marshal, powers in respect of, § 66, p. 
994 

Conditional appropriations, § 163, p. 1207 
Conditions, admission of new states on, § 22, p. 921 
Conditions precedent. 

Actions against state or state officers, § 215, p. 

1309; §218 
Bond issues, § 181 
Creation to pay claim, § 219 


Conditions precedent—Continued, 

Recovery in court of claims, $ 207(1), pp. 1275, 
1276 

Remedies and rights of action against states or 
state officers, § 219 
Taxpayer’s actions, § 193, p. 1258 
CJonflict of laws, federal and state legislation, § 7, p. 
880, n. 40 

Conflicting state and federal regulations, § 7, p. 885 
Conflicts between powers of state and federal gov¬ 
ernment, § 7, p. 870 
Congress, 

Consent, 

Admission of new state, § 22, p. 921 
Agreement between states, § 10, p. 905 
(Power to protect agencies from state control, § 
7, p. 878 

Consent Actions, generally, ante 
Conservation commissioner, 

Removal from office. 

Grounds, § 78, p. 1029 
Rules governing, § 78, p. 1034 
State officer, status as, § 52, p. 971 
Suspension from office, § 78, p. 1023 
Term of office, $ 77, p. 1018 
Vacancy in office, § 72, p. 1010 

Conservation departments, powers and duties, § 66, p. 
993 

Conservation of natural resources, powers in respect 
of, S 26, p. 927 

Constables, election or appointment, § 71 
Constitutional provisions. 

Accounts, powers and duties of officers concern¬ 
ed with, § 66, p. 989 

Admission of new states, § 22, pp. 920-923 
Adoption of new Constitution, effect of, § 24 
Appropriations, necessity, § 160 
Assumption of debts, § 138 
Auditing boards for claims, § 201 
Auditing officer or board, powers, $ 202 
Auditor, powers and duties, § 63 
Bond issues, derivation of power, § 179 
Certificates of indebtedness, power and duty to 
issue, § 169 

Claims, allowance, § 199 

Claims barred by limitations between individu¬ 
als, applicability to funds taken into state’s 
custody, § 195, p. 1262, n. 49 
Compacts between states, § 10, p. 903 
Consent of state to be sued, § 215, pp. 1304-1307 
Conservation departments, powers and duties, 
§ 66, p. 993 

Continuing appropriations, § 165 
Contracts, 

Consideration as part of, § 120, p. 1108 
Extra compensation, § 124, p. 1117 
Letting of, § 116, p. 1093 
Limitation on pow’^er, § 112 
Credit of state, limitation on use of, §§ 136-138, 
pp. 1167-1171 

Deposit of public funds, § 155 
Disbursements, § 156 

Employees, apiwintment or selection, § 70 
Finance, powers and duties of officers concerned 
with, § 66, p. 989 

Full faith and credit clause, § 9, pp. 897-903 
Funds, annual statement in respect of, § 159 
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CJonstitutional provisions—Continued, 

Gerrymandering, legislative apportionment, § 31, 
p. 332 

Gifts to or in aid of individuals or corporations, 
§ 134, p. 1158 
Governor, 

Appointment of state officers, § 68, p. 1000 
Devolution of office, § 74, p. 1011 
Powers and duties, § 60, p. 982 

Indebtedness, power to incur, § 141 
Indebtedness of state, 

Amount, § 144 
Current expenses, § 152 
Existing debts, § 153 

Limitation of amount, § 142, pp. 1174-1177 
Particular debt, §§ 149-153, pp. 1183^1189 
Miscellaneous limitation, § 147 
Provision for payment, § 145 
Purpose of, § 143 
Spe^al fund for payment, § 151 
Submission to vote, § 146 

Interference with federal constitutional rights, 
§ 7. p. 874 

Internal improvement, § 103 

Limitation on use of funds or credit for, 
§ 140 

Investment, powers and duties of officers con¬ 
cerned with, § 66, p. 989 
Investment of public funds, § 155 
Jurisdiction of actions involving, { 223 
Legislative districts, § 31, p. 931 
Legislative powers, S 26^ p. 925 
Legislature, 

Election of members, § 32 
Eligibility of members, § 32 
Joint sessions, $ 37, p. 953 
Journal, § 41 

Legislative districts, S 31, p. 931 
Officers and employees, § 49 
Per diem salary of m^bers, § 36, p. 949 
Power to convene in special session, S 37, p. 
954 

Power to Judge qualifications in elections of 
members, S S4 

Privileges and exemptions of members^ § 35 
Proclamation calling special session, % Z7t p. 
964 

Begular sessions, § 37, p. 952 
Rules of procedure, § 39 
Salary of members, § 36, p. 947 
Term of office, $ 33 

Lieutenant governor, devolution of office, 8 75 
Loan of state funds, §§ 135,155 
Meaning of term where used in, 8 1 
Officers and agents. 

Abolition of office, 8 56 

Appropriation for salaries, 8 154, p. 1222 

Bond, 8 76 

Civil service, 8 70 

Compensation, 8 ^ 

Restrictions on changes, 8 93, p. 1058 
Election of officers, 8 58* P- ^500 
Enumeration of offices, 8 55 
Filling vacancies in office. 8 72, p. 1000 
Grounds for removal from office^ 8 78, p. 1028 
Qualifications, 88 57, 76 


Constitutional provisions—Continued, 

Officers and agents—Continued, 

Reinstatement after removal, 8 79 
Removal from office, § 78, p. 1025 
Proceedings, 8 78, p. 1032 
Suspension from office, 8 78, p. 1022 
Term of office, § 77, p. 1017 
Vacancy in office, § 72, p. 1008 

Offices, 

Established by, § 52, p. 970 
Enumeration of, 8 55 
Pensions of employees, 8 94, p. 1061 
Powers, 

Derived from, § 7, p. 867 
Limited by, 8 7, p. 870 
Powers of officers, boards, etc., 8 56, p. 988 
Property of state, limitation on power to dis¬ 
pose of, 8 107 

Recommendatory jurisdiction of supreme court 
over rejected claims, 8 209 
Reserved powers, generally, post 
Revenue, 8 132 

Rural credit boards, powers and duties, 8 56, p. 
992 

Secretary of state, powers and duties, 8 54 
Self-executing provisions, appropriation, 8 150 
Special fund, 8 158^ P. 1195 
State as defendant, provision, 8 214, p. 1303^ n. 
14 

State legislation in aid of federal constitution, 
8 7, p. 884 

Thx anticipation notes, 8 177 
Treasurer, powers and duties, 8 55 
Treasury, liability on, 8 128 
Warrant)^ 8 158 

Power and duty to issue, 8 159 

Constitution, violations, presumptions, § 191, p. 1253, 
n. 26 

Construction, 

Claims, 8 206(3) 

Notice of intention to file daim, not a pleading, 
8 208(3), p. 1286 

Construction and operation, compacts between states, 
8 10, p. 906 

Construction of statutes, 

Consent of state to suit, 8 215, p. 1306 
Courts of claims establishment, liberal construc¬ 
tion, 8 206 

Contempt, legislature, punishment for, 8 48 
Contest of elections, legi^ature, jurisdiction in re¬ 
spect of, 8 34 

Contingency fund, disbursements from, 8 156 
Contingent appropriations, 8 153, p. 1207 
CJontingent expenses, general fund, use for, 8 158* p. 
1198 

Contingent liability, capacity to incur, 8 141 
Continuing appropriations, power of legislature to 
make, 8 155 

Continuing nature, 8 25 

Contractors, party to taxpayer’s action to restrain 
disbursement of public funds, 8 191, pi 1257, n. 66 
Contracts, 88 112-127, pp. 1084-1093 
Abandonment of work. 

Effect of, 8 124, p. 1117 
Liability on bond of contractor, 8 118 
Acceptance of bid, 8 115, p. 1096 
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Contracts—Conti nued, 

Acceptance of work as precluding claim against 
contractor for failure to perform, § 124, p. 
1117 

Actions on. 

Bond of contractor, § 118; § 119, pp. 1103, 
1105 

Foreclosure of lien of laborers and material- 
men, S 127, p. 1132 
Ratification as resulting, § 123 
Recovery of contract price, § 125 
Advance pasnnents for purpose of avoiding liens 
of laborers and materialmen, § 127, p. 1128 
Advertising for bid, § 116, p. 1094 
Ambiguity, construction in case of, § 120, pp. 
1107, 1109 

Application fund to payment of labor and ma¬ 
terial claims, § 126, p. 1125 
Approval by designated oflacer, § 115 
Arbitration, provisions for, § 120, p. 1109 
Assignments under, § 121 

Subordination to liens of laborers and ma¬ 
terialmen, § 127, p. 1131 
Attorneys, employment of, § 114, p. 1091 
Authorization of particular contracts, § 114, pp. 
lOSS-1091 

Bids, bond or deposit accompanying, § 116, p. 
1005 

Binding of fact of particular contracts, § 114, pp. 
1088-1091 

Bond Issues, sale of bonds, § 184 
Bond of contractor, §§ 117-119, pp. 1097-1107 
Action on, § 118; § 119, p. 1103 
'Hme to sue, § 119, p, 1105 
Amount of recovery in action on, § 119, p. 
1107 

Application of payment, § 119, p. 1103 
Assignment of contract as effecting liability, 
§ 118 

Burden of proof in action on, § 119, p. 1107 
Claims secured, § 119, p. 1101 
Construction and operation, § 119, p. 1100 
Counsel fees from action on, § 119, p. 1107 
Coverage, § 119, p. 1102 
Effect of, $ 119, p. 1100 
Evidence in action on, § 119, p. 1106 
Filing of claim, § 119, p. 1105 
Insurance premiums as within coverage, 
§ 119, p. 1102 
LiabiUty of, § 118 

Liberal construction of statute relating to, 
§ 119, p. 1100 

Machinery as within coverage, % 119, p 1102 
Notice of claim, § 119, p, 1103 
Parties to action on, § 119, p. 1106 
Payment of labor and materials, § 119, pp. 
1099-1107 

Performance of contract, § 118 

Persons and claims secured, § 118; § 119, 

p. 1101 

Pleading in action on, § 119, p. 1106 
Presentation of claim, § 119, p. 1104 
Presumption from action on, § 119, p. 1107 
Principles applicable, § 117 
Protection accorded by, § 118 

Laborers and materialmen, § 119, p. 1100 
Release of sureties, § 118; § 119, p. 1103 


Contracts—Continued, 

Bond of contractor—Continued, 

Remedies on, § 119, p. 1103 
Requisites and suflaciency, § 118; { 119, p 
1100 

Rights and remedies, § 118 
Statutory provision, § 119, p. 1100 
Subcontractor, § 118 

Time for presenting claim, § 119, p. 1104 
Tools as within coverage, f 119, p. 1102 
Unused material as within recovery, § 119, p. 
1102 

Bonds accompanying bids, § 116, p. 1095 
Breach of contract, action for damages for, § 125 
Burden of proof. 

Action on bond of contractor, § 119, p. 1107 
Actions for recovery of contract price, § 125 
Enforcement of lien of laborers or material- 
men, § 127, p. 1133 
Cancellation, § 122 
Change of bids, § 116, p. 1095 
Claims, weight and sufficiency of evidence, § 206 
(4), p 1289 

Compensation of contractor, extra work, § 124, p. 
1117 

Competitive bidding, letting of, § 116, p. 1093 
Completion of work after cancellation, lien of 
laborers and materialmen, § 127, p. 1129 
Condition precedent to enforcement of liability 
of state, § 124, p. 1115 
Consent to assignment, § 121 
Consent to modification, § 122 
Con^iracy to prevent bidding, § 116, p. 1097 
Constitutional limitation on power to contract, 
§ 112 

Constitutional provisions. 

Consideration as part of, § 120, p. 1108 
Extra compensation, § 124, p. 1117 
Letting of, § 116, p 1003 

Construction and operation, § 120, pp. 1107-1111 
Correction of work done under, cost of, § 124, p. 
1118, n. 27 

Cost plus contract, construction and operation, 

§ 120, p. 1110 

Costs, enforcement of lien of laborers and ma¬ 
terialmen, § 127, p. 1133 
Counsel, employment of, § 114, p. 1090 
Counsel fees, action on bond of contractor, § 
119, p. 1107 
Damages, 

Breach of contract, § 125 
Contractor’s right to, § 124, p. 1117 
Defects in plans and specifications, contractor’s 
right to compensation for damage resulting, 
§ 124, p. 1120 

Delay in ini^ecting and accepting work, con¬ 
tractor is entitled to compensation for dam¬ 
age sustained, § 124, p. 1120 
Delay in performance, cancellation on ground of, 
§ 122 

Delegation of power to contract, § 113, p 1085 
Deposits accompanying bids, § 116, p. 1095 
Discharge of lien of laborers and materialmen, 
posting of security, § 127, p. 1132 
Discussion of officers in letting of, § 116, p. 1093 
Duration, legislative power in respect of; { 112, 
n. 42 
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Contracts—Continued, 

Employment contracts, § 114, p. 1090 
Enforcement of lien of laborers and materialmen, 

§ 127, p. 1132 

Equipment, lien of furnisher, § 127, p. 1130 
Estoppel, 

Application of doctrine, § 113, p. 10S8. 
Materialmen, § 126, p. 1127 

Evidence, 

Action on bond of contractor, § 119, p. 1106 
Actions on, § 125 

Enforcement of lien of laborers or material- 
men, S 127, p. 1133 

Exercise of power to contract, § 115 
Express authority to contract, § 113, p. 1086 
Extension on time to perform, § 124, p. 1116 
Extra compensation, § 133, p. 1158 
Extra work, contractor’s right to compensation 
for, § 124, p. 1117 

False representations, basis of claim for breach 
of contract for extra work, § 124, p. 1119 
Fire loss occurring before completion of work, 
burden as falling on contractor, § 124, p. 1119. 
Foreclosure of lien of laborers and materialmen, § 
127, p. 1132 

Form and requisite, § 115 
Fraud, rescission on ground of, S 122 
Fuel, lien of furnisher, § 127, p. 1130 
Governor, authority to enter into, § 113, p. 1087 
Impairment of obligations, § 124, p. 1116 
Implied contracts, § 115 
Actions on, § 125 

Implied power to contract, § 113, p. 1086 
Independent contractors, generally, ante 
Insurance premiums, bond of contractor as cov¬ 
ering, § 119, p, 1102 

Intent as construing and construction, § 120, p. 
1107 

Interest of officers executing, i 113, p. 1087 
Interference with progress of work, contractor’s 
right to damages, § 124, p. 1120 
Intervention, foreclosure of lien of laborers and 
materialmen, § 127, p. 1132 
Judicial review, determination of lowest respon¬ 
sible bidder, % 116, p. 1097 
Jurisdiction, 

To interpret or enforce laws with respect to, 
§ 7, p. 891, a 29 

To enforce lien of laborers and materialmen, 
§ 127, p. 1132 

Labor, bond of contractor for payment of, § 119, 
pp. 1099-1107 

Laborers, rights of, §§ 126, 127, pp. 1124--1133 
Law governing rights of laborers and material- 
men, § 126. p. 1127 

Legislative power in respect of subjects of, § 115 
Legislature, post 
Letting of, § 116, pp. 1093-1097 
Liability for breach, § 124, p. 1115 
Liability from bonds of contractor, § 118 
Liens, laborers and materialmen, § 127, pp. 1127- 
1133 

Limitation of liability on, § 124, p. 1115^ 
Liquidated damages, provisions for, § 125 
Lockout, cancellation on ground of work stoppage 
due to, S 122 


Contracts—Continued, 

Lowest responsible bidder. 

Defined, § 116, p. 1096 
Letting to, § 116, p. 1094 
Lumber, lien of furnisher, § 127, p. 1130 
MachineiT, lien of person furnishing, § 127, p. 
1130 

Materialmen, rights of, §§ 126, 127, pp. 1124-1133 
Materials, bonds of contractor for payment of, $ 
119, pp. 1099-1107 

Measure of recovery, actions for contract price, 

§ 125 

Misrepresentations, 

Extra expense resulting from, contractor’s 
right to compensation, § 124, p. 1119 
Rescission on ground of, § 122 
Mistake, avoidance on ground of, § 123 
Modification, § 122 

Money due or to become due under, assignment, 

§ 121 

Name in which executed, § 115 
Notice, 

Claim on bond of contractors, S 119, p. 1104 
Power of officer executing, § 113, p. 1088 
Officers or agents. 

Actions on in own name, § 225, p. 1333 
Personal liability on, § 84 
Delegation of power to contract to, § 113, pp. 
1085-1088 

Opportunity to perform, liability of state failing 
to furnish, § 124, p. 1121 

Actions on, § 225, p. 1333 
Actions on bond of contractor, § 119, p. 1106 
Foreclosure of lien of laborers and material- 
men, § 127, p. 1133 

Party plaintiff in action with reference to, § 225, 
p. 1333 

Payment of labor and materials, bond of contrac¬ 
tor, § 119, pp. 1099-1107 

Performance or breach, §§ 124, 125, pp. 1114- 
1124 

Bonds for performance, § 118 
Place of performance, { 124, p. 1117 
Plans and specifications, reservation of right to 
make changes in, § 120, p. 1110 
Pleadings, 

Action on bond of contractor, § 119, p. 1106 
Actions on, § 125 

Enforcement of lien of laborers and materi¬ 
almen, l§ 127, p. 1133 

Power to contract, §§ 112^114, pp. 1084-1091 
Practical construction, weight given to, § 120, p. 
1108 

Presumptions, 

Action on bond of contractor, g 119, p. 1107 
Actions for recovery on contract by, § 125 
Assignment, g 121 

Enforcement of lien of laborers or material- 
men, § 127, p. 1133 

Good faith in awarding, $ 116, p. 1097 
Prevailing standard of working hours, etc., stat¬ 
utory requirement, § 115 

Printing and binding, construction and opera¬ 
tion, § 120, p. 1110 
Priority of Uens, § 127, p. 1130 
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Contracts—Continued, 

Proposal for bids, compliance with, § 116, p. 1095 
Prospective contracts, liability of state breaking 
contract, § 125 

Protest, extra work done under, compensation 
or, § 124, p. 1118 

Public buildings and works, construction and 
maintenance of, § 114, p. lOSO 
Public policy, validity of contract contrary to, I 
120, p. 1111 

Public printing, § 114, p. 1091 
Quantum meruit, recovery by contractor on, § 
124, p. 1117 

Ratification of unauthorized contract, § 123 
Rejection of bids, § 116, p. 1096 
Remedies from bond of contractor, § 118 
Remedies of contractors, § 124, p. 1115 
Repudiation, § 122 
Rescission, S 122 

Reservation of right to make changes In plans 
and specifications, S 120, p. 1110 
Reservation of right to modify or rescind, § 122 
Retention of funds for security of materialmen, 
§ 126, p. 1125 

Rights of contractor, § 124, p. 1115 
Seceding states, validity, § 13, p. 909 
Security, lien of laborers and materialmen as dis¬ 
charged by posting, § 127, p. 1132 
Settlement, provisions for, § 120, p. 1109 
Sovereignty, power to contract as essence of, § 
112, n. 40 

Specifications, advertising for bids, § 116, p. 1095 
Statutory provisions. 

Bond of contractor, § 118; § 119, p. 1100 
Compliance with, § 120, p. 1108 
Letting of, § 116, p. 1093 
Lien of laborers and materialmen, J 127, p. 
1128 

Strikes, cancellation on account of work stoppage 
due to, § 122 
Subcontractor, 

Bond, § 118 

Lien of persons furnishing labor or material, 
§ 127, p. 1130 

Retained percentages, § 126, p. 1126 
Liability of contractor to persons contract¬ 
ing with, § 126, p. 1125 

Subject matter, legislative power in respect of, 
§ 115 

Supplies or equipment, approval of requisition, | 
114, p. 1089 

Surety completing work after cancellation, lien of 
laborers and materialmen, § 127, p. 1130 
Term, legislative power in respect of, § 115 
Tools, lien of furnisher, 5 127, p. 1130 
Trial, actions on, § 125 

Trust fund for payment of proper expenses and 
constructing improvements, § 126, p. 1125 
Unauthorized contracts, liability on, § 113, p. 
1087 

Unforeseen obstacles, contractor’s right to com¬ 
pensation because of, § 124, p. 1118 
United States, interference with, § 7, p. 876 
Usage, authority subject to be varied or enlarged 
Dy. i 113, p. 1086 
Waiver, 

Assignments, requirements of to, { 121 


Contracts—Continued, 

Waiver—Continued, 

Rights arising in favor of contractor, § 124, 

p. 1116 

Withdrawal of bids, § 116, p. 1095 
Withholding of amount due for wages, § 126, p. 
1125 

Contributory negligence. 

Actions by or against state, $ 220, p. 1325, n. 55, 
58 

Defense of as respects liability for injuries, % 
129 

Control board, state officer, member as, § 52, p. 972 
Controller, 

Appointment or election, § 68, p. 1004 
Vacancy in office, § 72, p. 1010 
Warrants, duty to issue, § 169 
Controversy between states, compact for purpose of 
settling, § 10, p. 904 
Conveyance, 

Power to acquire property by, § 104 
State property, § 107 

Convict department clerk, state officer, status as, 8 52, 
p. 972 

Convict labor, engaging in manufacture of goods by, | 
26, p. 927 

Conviction of crime, 

Governor, devolution of office, § 74, p. 1013 
Legislature, eligibility to office, $ 32 
Officers, vacancy in office as resulting, § 72, p. 
1008 

Convicts, payment for labor as unauthorized gift of 
public moneys, § 134, p. 1161 
Cooperation, 

Adoption of legislation in cooperation with Unit¬ 
ed States, 8 7, p. 884 

Between state and federal government, { 7, p* 
895 

Coroners, state officer, status as, § 52, p. 972 
Corporation commissioners, powers and duties, § 66, 
p. 989 

Corporations, 

Assumption of debts of, § 138 
Controlled by state, § 101 

Credit of state, loan, pledge or gift of, § 137, p. 
1167 

Exclusive control in respect of organization and 
dissolution, § 7, p. 892 
Gifts of public money to, § 134, p. 1158 
State, nongovernmental duties, actions against, 
consent of state unnecessary, § 216, p. 1319 
Status as, § 1 

Taxpayer’s actions, right of bringing, § 191, p. 
1254 

Corrupt practices, legislature, investigations concern- 
ing, § 43, p. 961 

Cost plus contract, construction and operation, S 120, 

p. 1110 

Costs, 

Actions involving, § 234^ pp. 1345-1348 
Boundary disputes between states, § 19 
Contracts, enforcement of lien of laborers or ma¬ 
terialmen, S 127, p. 1133 
Court of claims, § 208(6), p. 1295 
Judicial proceedings, implied liability, § 128 
Counsel, 

Contracts for employment as, 8 114^ p. 1090 
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Counsel—Continued, 

Fees, contracts, action on bond of contractor, § 
119, p. 1107 

Legislative committees, employment, § 42 
Counterclaims, 

Actions by and against state, § 221 
Court of claims, discretion to accept late claim, § i 
208(3), p. 1285 i 

Jurisdiction of courts of claims, § 207(1), p. 1275 | 
Counties, j 

Claims against, court of claims without jurisdic¬ 
tion, § 207(1), p. 1274, n. 68 
Disbursement of public money to, § 134, p. 1163 
Expenses incurred by, liability for, § 128 
Funds improperly expended, statute authorizing 
taxpayer’s suit to recover, applicability to 
state, § 192 

OflScers distinguished from state officers, § 52, p. 
970 

Courts, 

Bailiffs, state officers, status as, § 52, p. 972 
Change of boundaries by, § 20 
Concurrent jurisdiction, 8 5, p. 865 
Designation in state’s consent to be sued, § 215, 
pp. 1309, 1310 

Exclusive power of state with respect of, § 7, p. 
890 

Legislative apportionment, review, § 31, p. 938 
Powers vested in, § 7, p. 876 

Courts of claims, §§ 206-210, pp. 1272-1298 

Accrual of claim, determination, § 207(2), p. 1278 
Admiralty jurisdiction lacking, § 207(1), p. 1273, 
n. 61 

Admissibility of evidence, § 208(4), pp. 1287, 1288 
Adverse claimants, appropriation cases, § 208(6), 
p. 1293 

Allowance or rejection of claim, power, § 207(1), 
p. 1273, n. 61 

Amendments to claims, grant or denial, § 208(3), 
p. 1285 

Appeal, § 208(7) 

Appearance, claimant in person, § 208(1), p. 1282 
Applicability of general rules. 

Evidence, § 208(4), p. 1286 

Practice in civil proceedings, 8 208(1), p. 

1282 

Assignee of proceeds of claim, denial of interven¬ 
tion, § 208(2) 

Attorney fees, § 208(6), p. 1295 
Award in appropriation case, § 208(6), p. 1293 
Barred claim, appeal to legislature, § 207(2), p. 
1277, n. 91 

Bringing in other parties, jurisdiction, § 208(2) 
Broad construction of claims, § 208(3) 

Burden of proof, § 208(4), p. 1286 

Civil service, jurisdiction, § 207(1), p. 1275, n. 73 

Claims, 

State, restricted jurisdiction, § 207(1), p. 1275 
Treatment as complaint, § 208(3) 
Commencement of action, time, § 207(2), p. 1276 
Compliance with limitation statutes jurisdiction¬ 
al, § 207(2), p. 1277 

Condemnation, jurisdiction, consequential dam¬ 
ages, § 207(1), p. 1275, n. 73 
Conditions precedent to right of recovery, § 207(1), 
pp. 1275, 1276 


Courts of claims—Continued, 

Continuing wrongs, damages, § 208(6), p. 1294 
Contract claims, weight and sufficiency of evi¬ 
dence, § 208(4), p. 1289 
Costs, § 208(0), p. 1295 
Counterclaim. 

Jurisdicrion. § 207(1), p. 1275 
Late, discretion to accept, § 208(3), p. 1285 
Court of record, § 206 
Damages, 

Application of general niles, § 2CS(6), p. 1294 
Statutory limitation, § 208(6), p. 1294 
Declining jurisdiction, own motion, § 207(1), p. 
1275 

Default, relief from, § 207(2), p. 1280 
Defenses, § 207(1), p. 1274, n. 64 
Determination and disposition of appeal, § 208(7) 
Determination on merits, effect of procedural ir¬ 
regularities, § 208(1), p. 1282 
Discretion, 

Late counterclaim, § 208(3), p. 1285 
Relief from default, § 207(2), p. 1280 
Dismissal, 

Failure to diligently prosecute, § 208(1), p. 
1283 

Motion, § 208(1), p. 1283 
Nonappearance, § 208(5) 

Eminent domain, jurisdiction, consequential dam¬ 
ages, § 207(1), p. 1275, n. 73 
Equitable jurisdiction wanting, § 207(1), p. 1273, 
n. 61 

Evasion of limitation statutes by amendment pre¬ 
cluded, § 207(2), p. 1277 
Evidence, § 208(4), pp. 1286-1292 

Admissibility, § 208(4), pp. 1287, 1288 
Weight and sufficiency, § 208(4), p. 1288 
Exclusive jurisdiction, § 207(1), p. 1274, n. 63 
Executors and administrators, right to sue, § 208 
(2) 

Exemplary damages not awarded against state, 
§ 208(6), p. 1294 

Existence of another remedy, effect on jurisdic¬ 
tion, § 207(1), p. 1276 
Filing claim, § 207(2) 

Findings of fact, § 2()8(5) 

Adoption or rejection by legislature, § 206, 
p. 1272, n. 58 

Forma pauperis proceedings, g 208(2), p. 1282 
Functions, § 206 

Grant of other powers to judges, § 207(1), p. 1273, 
n. 61 

Grounds to sustain claim, statement, § 208(3) 
Ignorance of law or facts, relief from default, 
§ 207(2), p. 1281, n. 30 

Inadvertence or mistake, relief from default, 
§ 207(2), p. 1281, n. 30 

Inherent or incidental powers, § 207(1), p. 1273, 
n. 60 

Instrumentality of legislature, § 206 
Interest, application of general statutory provi¬ 
sions, § 208(6), p. 1294 

Intervention, denial to assignee of proceeds of 
claim, § 208(2) 

Judges, 

Arbiters of facts and law, § 208(5) 

Grant of additional powers, § 207(1), p. 1273, 
n. 61 
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Courts of claims—Continued, 

Judgment, applicability of general rules, § 20S(6), 
n. 12i>3 

Judicial notice, § 208(4), p. 1287 
Jurisdiction, § 207(1) 

Authority to relieve from default, § 207(2), 
p. 1280, n. 29 

Claims against counties, § 207(1), p. 1274, 
n. 68 

Jurisdictional facts, allegation, § 206(3) 
Legislative declaration of principle of liability, 
§ 207(1), p. 1274, n. 65 
Liberal construction of statutes. 

Establishing, § 206 

Provisions conditioning right to maintain ac¬ 
tion, § 207(2), p. 1277. n. 96 
Limitation of actions, § 207(2), p. 1276 
Limited jurisdiction, § 207(1) 

Mailing notice on last day, sufficiency, § 207(2), 
p. 1277, n. 98 

Material facts, proof, § 208(4), p. 1287 
Mathematical formulae, admissibility, § 208(4), p. 
1288* n. 61 

Mental or physical incapacity, relief from de¬ 
fault, § 207(2), p. 1280, n. 30 
Method of service, § 208(1), p. 1282, n. 42 
Mistake in judgment, correction, § 208(6), p. 1293 
Motion to dismiss, f 208(1), p. 12^ 

Motor vehicle accidents, weight and sufficiency 
of evidence, § 208(4), p. 1290 
Nature of court, § 206 

Newly discovered evidence, setting aside judg¬ 
ment, § 208(6), p. 1293, n. 84 
Non-residents, right to prosecute claims, f 208(2) 
Notice of intention to file claim, § 207(2) 

Construction and scrutiny, § 208(3), p. 1286 
Parties, § 206(2) 

Persons entitled to sue, § 208(2) 

Pleading, § 208(3) 

Powers, § 207(1) 

Presumptions, § 208(4), p. 1287 
Prima facie case, dismissal for failure to estab¬ 
lish, § 208(5) 

Procedural irregularities, determination on mer¬ 
its, § 208(1), p. 1282 
Proceedings in general, § 208(1) 

Punitive damages not awarded against states 
§ 208(6), p. 1284 

Purpose of short limitation on filing claims, 

§ 207(2), p. 1276 

Reopening case, authority, § 208(6}, p. 1293 
Res ipsa loquitur, § 208(4), p. 1287 
Rules, 

Pleading, § 208(3), p. 1285 

Practice in civil proceedings, applicability, 

§ 208(1), p. 1282 

Procedural nature, waiver, § 208(1), p. 1282 
Scope of review, § 208(7) 

Service of. 

Claim or notice of intention, attorney general 
and clerk, § 207(2), p. 1278^ n. 99 
Papers, method, § 208(1), p. 1282, n. 42 
Short limitation on filing claims, purpose, § 207 
(2), p. 1276 

Special instrumentality of legislature, § 206 
State agent or corporation, jurisdiction of claim 
against, § 207(1), p. 1274^ n. 68 


Courts of claims—Continued, 

Statutory provisions, 

Allowing barred claim, § 207(2), p. 1276, n. Si- 
Conditioning right to maintain action, liberal 
construction, § 207(2), p. 1277, n. 96 
Liberal construction, § 206 
Strict construction, limitation on time to file- 
claims, § 207(2), p. 1277 
Time for filing claim, § 207(2), p. 1276 
Tort claims, weight and sufficiency of evidence, 
§ 208(4), p. 1289 
Trial, § 208(5) 

Unla^vful autopsy, parties to claim, § 208(2) 
Validity of statutes, § 207(1), p. 1274 
Variance, pleadings, § 208(3), p. 1285 
Vendee in possession, right to sue, § 208(2) 

Waiver, rules, § 208(1), p. 1282 
Weight and sufficiency of evidence, § 208(4), p^ 
1288 

Particular cases, § 208(4), pp. 1289-1292 

Credit, 

Gift of, § 137, pp. 1167-1171 
Internal improvements, use in aid of works of,. 
§ 140 

Limitations on use of, §§ 136-138, pp. 1167-1171 
Agency of state, § 137, p. 1170 
Application, § 136 
Assumption of debts, § 138 
Gift of, § 137, pp. 1167-1171 
Gratuities, § 137, p. 1171 
Incidental benefit, § 137, p. 1170 
Internal improvement, § 140 
Loan of, § 137, pp. 1168-1171 
Mandatory restrictions, § 136 
Pledge of, § 137, pp. 1167-1171 
Prohibitory provisions, § 136 
Public purpose, § 137, p. 1169 
Purpose of loan or gift, § 137, p. 1169 
Religious purposes, § 139 
Sectarian institution, § 139 
Loan of, § 137, pp. 1167-1171 
Pledge of, § 137, pp. 1167-1171 
Religious purposes, limitation on use for, § 139 
Sales, bond issues, § 184 
Crimes, 

Jurisdiction, agreements, concurrent jurisdiction,. 
S 5, p. 864 

Jurisprudence, right of state to determine, § 7,. 
p. 891, n. 32 

Jurors, liability for expenses of, § 128 
Legislature, privilege of member from arrest, § 35- 
Liability, officers and agents, § 85 
Wrongful conviction, claim against the state, ju¬ 
dicial control and review, § 209, p. 1296, n. 47 
Criminal identification and Investigation, suspension- 
of superintendent of bureau, § 78> p. 1023 
Cruelty to animals, appropriations to society for pre¬ 
vention of, § 134, p. 1163 
Current expenses, 

Appropriations for, § 164, p. 1221 
Indebtedness within constitutional limitation. 

8 152 

Order and method of paying, § 157 
Custody of funds, § 164 
Customs and usages. 

Contracts, authority as subject to be varied or- 
enlarged by, § 113, p. 1086 
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Customs and usages—Continued, 

Powers of state ofiBcers as affected, § 58, p. 978 
JOamages, 

Admissibility of evidence, courts of Hfliingj 
§ 208(4), p. 1287, n. 42 
Continuing wrong. 

Claim, recovery for damages accruing within 
limitation period, § 196 
Court of claims, limitation of award, § 208(6), 
p. 1294 
Contracts, 

Breach of contract, § 125 
State, contractor’s right to, § 124, p. 1117 
Death, incompetent, § 208(6), p. 1294, n. 1 
Exemplary, state not liable for, court of claims, 
§ 208(6), p. 1294 

Oeneral rules, application to court of claims, 
§ 208(6), p. 1294 

Incompetent, death or injury, § 208(6), p. 1294, 
n. 1 

Injuries, incompetent, § 208(6), p. 1294, n. 1 
Mathematical formulae, § 208(4), p. 1288, n. 61 
Punitive, state not liable for, § 208(6), p. 1294 
Bestriction of amount, state’s consent to be sued, 
§ 215, p. 1308, n. 44 

Statutory limitation on court of claims, S 208(6), 
p. 1294 

Successive injuries, claims, § 195 
Deaf and dumb, appointment or election of trustees 
of Institution for, § 68, p. 1004 
Death, 

Accrual of 

Action, § 208(6), p. 1294, n. 12 
Claim, § 207(2), p, 1279 

Benefits, employees, retirement system, § 94, p. 
1066 

Governor, devolution of office, § 74, p. 1012 
Incompetent, damages, court of claims, f 208(6), 
p. 1294, n. 1 

Lieutenant governor, succession to office, § 75 
Debts, 

Indebtedness of State, generally, post 
Indebtedness to State, generally, post 
Declaratory judgments. 

Determination of rights or obligations against 
state agencies or officials, consent unneces¬ 
sary, § 216, p. 1315, n. 72 

State as defendant, necessity of consent, § 214^ p. 
1304; § 216, p. 1314, IL 71 
Dedication, state property, § 107 
De facto. 

Governments, reorganization of seceding states, 
§ 13, p. 911 
Officers, § 100 

Legislature, § 32 

Default, relief from, claims against state, 8 207(2), p. 
1280 
Defenses, 

Actions, defending on behalf of state, § 224 
Affirmative, actions by state, 8 220, p. 1325, n. 53 
Availability, actions by and against states, 8 220 
Contributory negligence, action by state, 8 220, 
p. 1325^ n. 55, 58 

Courts of claims, 8 207(1), p. 1274, n. 64 
Fellow servant doctrine, suit against state, 8 220, 
p. 1325. n. 68 

Legislative intent to release, 8 220 


Defenses—Continued, 

Limitation of actions, generally, post 
Officers and agents, actions on bonds, 8 87 
Recoupment, § 221, p. 1326, n. 63 
Release, § 220 

Restrictions, actions by state, § 220 
Set-off and counterclaim, § 221 
Sovereign immunity, non-availability to other de¬ 
fendants, § 220 

Ultra vires, action against state, § 220, p. 1326, 
n. 58 
Definiteness, 

Appropriations, 

Amount, 8 164, p. 1216 
Purpose, § 164, p. 1217 
Decision on claim against state, 8 204 
Definitions, § 1 

Absence from state, § 74, p. 1011 
Agency, § 7, p. 867 
All officers, § 78, p. 1034 
Apportionment, § 31, p. 931, n. 23 
Appropriate, 8 161* n. 74 
Appropriations, § 165 
Civil officers, § 71 
Claims, §§ 194, 223 
Concurrent jurisdiction, 8 5, p. 864 
Constitutional officers, 8 52, p. 971 
Create, § 142, p. 1175, n. 47 
Credit, 8 137, p. 1168 
Debt, § 149 
De facto officer, 8 lOO 
Department, 8 50 
Disability, § 74, p. 1013 
Donation, 8 107, n. 90 
Executive officers, § 52, p. 971 
Federal instrumentality, 8 7, p. 878 
General assembly, § 29 
General funds, § 158, pp. 1197-1200 
Gifts, 8 134, p. 1159 
Joint sessions, § 37, p. 953 
Jurisdiction, 8 5, p. 864 
Legal claim, 8 1^ 

Legislature, § 29 

Low'est responsible bidder, 8 116, p. 1096 
Main channel, 8 18, p. 914 
Mileage, § 36, p. 949 
Moral obligations, § 133, p. 1151, n. 87 
Officers of. 

Militia, § 50 
State, 8 62, pp. 96^-973 
Other elective state officers, 8 78, p. 1034 
Par value, 8 184 

Political subdivisions, 8 25, n. 19 
Private claims, 8 201, p. 1267, n. 48 
Public funds, 8 132 
Public officers, 8 78, p, 1035 
Public money, 8 162, n. 88 
Public purpose^ 8 133, p. 1149 
Reapportionment, 8 31, p. 931, n. 23 
Recess, 8 37, p. 955 
Reinstatement, 8 79 
Seat of government, 8 27 
Senator, § 29 
Sovereignty, 8 2, n. 33 
Special sessions, 8 37, p. 953 
State debt, % 149 
State employees, 8 53 
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Definitions—Continued, 

State institutions, § 102 
State office, § 51 
State officers, § 52, pp. 069-973 
State service, § 50 
Stocks, § 179 
Treaties, § 12, n. 87 
Vacancy, § 72, p. 1007 
Warrant, § 168 

Deficiency warrants, validity, § 169 
Delay, indulgence to state attorneys, laches, $ 222, 
p. 1328, n. 82 
Delegation of power. 

Contracts, power to make, § 113, p. 1085 
Officers and agents, § 59 
Sovereignty, § 2 
Delivery, 

Bond issues, transfer by, § 186 
Warrants, transfer by, § 173 
Demand, 

Claims, generally, ante 

Condition precedent to taxpayer’s action, 8 193, 
p. 1258 

Taxpayer’s action, condition precedent, § 193, 
p. 1258 

Useless, showing in taxpayer’s action, § 193, 
p. 1258 

Demurrer, actions involving, § 227 
Denominational institutions, funds or credit of state, 
use for, § 139 

Dental examiners board, action that of state, § 217, 
p* 1323, n. 34: 

Departments, 

Abolition of offices, § 56 
Comi)ensation of employees, § 98 
Defined, § 50 

Executive regulations, § 58, p. 979 
Government, distribution of powers between, § 25 
Powers, § 68, p. 977 

Deportation, sovereignty, power as attribute of, 8 2, 
IL 29 

Deposit, public funds, § 155 
Deputies. Officers and Agents, post 
Deputy food commissioner, state officer, status as, 
§ 52. p. 972 

Destitute persons, public money used to provide for, 
§ 133, p. 1154 

Detectives, compensation, payment and collection, § 96 
Determination on merits, effect of procedural irregu¬ 
larities, courts of claims, 8 20^1), p. 1282 
Development authority, organization corporations, 
8 101 

Devolution of office, §§ 73-75, pp. 1011-1015 
Diligence, claims, prosecution, § 195 

Dismissal for failure, § 208(1), p. 1283 
Direction of verdict, actions by or against, 8 229 
Disability, 

Benefits, employees, retirement system, § 94, 
p. 1065 

Governor, devolution of office, 8 74, p. 1013 
Legal, 

Effect on limitations on claims against state, 
8 207(2), p. 1279 

Belief from default, claim against state, § 207 
(2), p. 1280, n. 30 

Disaster, funds, use for as public purpose, 8 ^33, 
p*1158 


Disbursements, §§ 156, 157, pp. 1193-1197 

See, also. Appropriations, generally, ante 
Accounting in respect of, § 1^ 

Apportionment of fund, § 157 

Constitutional provision, 8 156 

Contingency fund, 8 156 

Emergency expenses, § 156 

Funds, taxpayer’s suit, 8 191, p. 1254 

Legislative control over, § 156 

Officers, liability in respect of, 8 63 

Order of payment, 8 157 

Preferences, 8 157 

Salaries of officers, § 164, p. 1222 

Special appropriations as essential, 8 150 

Specific fund, charge against, § 157 

Statutory provisions, § 156 

Authorization, § 163, p. 1211 
Warrants, generally, post 

Disbursing agent, bond, additional bond as, 8 86, 
p. 1045 

Disclaimer, abandonment of office by, 8 78, p. 1021 
Discovery, joinder as party for purposes of, 8 225, 
p. 1335 
Discretion, 

Abuse, auditing officers, review, § 209 
Administrative, taxpayer’s action, 8 193, p. 1260, 
n. 20 

Auditing boards and officers, claims against 
states, 8 203 

Congress, admission of new states, 8 22, p. 920 
Consent of state to be sued, modification or revo¬ 
cation, § 215, pp. 1310,1311 
Court, costs in action involving, 8 234^ p. 1347 
Late counterclaim, courts of claims, acceptance, 
§ 2(^3), p. 1286 
Legislature, 

Appropriation, § 161 
Exercise of powers, § 26, p. 925 
Relief from default, courts of claims, 8 207(2), 

p. 1280 

Taxpayer’s action, petition for leave to file, § 191, 
p. 1257 

Writs, remedies of state, 8 217, p. 1321, n. 10 
Discrimination, rights created by or arising under 
federal laws, § 7, p. 875 
Dismissal, 

Actions by or against state, § 229 
Failure to diligently prosecute, courts of claims 
cases, § 208(1), p. 1283 
Motion, court of claims, § 206(1), p. 1283 
Non-appearance of claimant, 8 208(5) 

Prima facie case, failure to establish, court of 
claims, 8 208(5) 

Disobedience, officers and employees, removal on 
ground of, § 78, p. 1029 
Distinctions, § 1 
Warrants, § 168 
Distribution of powers, 8 25 
Sovereign powers, 8 7, p. 869 
Diversion, special fund, 8 158, p. 1199 
Divorce, exclusive control in respect of, 8 7, p. 892 
Dock boards, state agency, status as, 8 66, p. 994 
Donations, 

State property, constitutional limitation, 8 107 
Taxpayer’s right to enjoin, 8 191, p. 1255, n. 60 
Dormant judgment, 8 232 

Drafts, acceptance in collecting sums due state, 8 154 
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Drainage districts, disbursement of public money to, 
§ 134, p. 1163 
Drains, 

Construction of, § 103 

Powers and duties of boards and commissions cre¬ 
ated to regulate, § 66, p. 994 

Dual remedies, effect on jurisdiction of court of 
claims, § 207(1), p. 1275 
Dual system of sovereignty, § 7, p. 866 
Duration, 

Appropriation, § 163, p. 1209 
Contracts, legislative power with respect of, § 112, 
n. 42 

Duty disability benefits, employees, retirement sys¬ 
tem, § 04, p. 1066 

Economic zoologist, powers and duties, $ 66, p. 968 
Education, exclusive control of state in respect of, 
§ 7, p. 892 

Educational institutions, Section of members of 
boards, § 71 

Educational purposes, public funds, § 133, p. 1156 
Educational qualifications, state officers, § 67 
Ejectment, 

Remedy of state, § 217, p. 1322 
Taspayer’s action, consent of state, § 192 

Elections, 

Bond issues, submission to vote, § 181 
Indebtedness of state, submission to vote, § 146 
Legislature, 

Investigations concerning, § 48, p. 961 
Members, 

Contest, § 34 
Determination of, § 34 
Officers or employees, § 49 
Officers and agents, post 
Term of office of supervisors of, J 77, p. 1018 

Electricity, power to establish and maintain plant, 
§ 26, p. 927, XL 47 
Eligibility, 

Legislature, members, determination, § 34 
State office or position, § 67 

Embalmers, powers and duties of board of, § 66, p. 988 
Embezzlement, officers, prosecution charg^, § 85 
Emergency, 

Appropriations, § 161 

Itemization as essential, § 164, p. 1218 
Transfer of funds, § 167 
Boards, powers and duties, § 66, p. 989 
Bond issues, § 179 
Expenditures for, § 156 

Federal legislation as invasion of reserved powers 
of state, § 7, p. 894, n. 58 
Fund, transfers from, § 157 
Public moneys, use in, § 133, p. 1147 

Eminent domain, court of claims jurisdiction, scope, 
§ 207(1), p. 1275, n. 73 
Employees, 

See, also, Officers and agents, generally, post 
Accidental disability benefits, § 94, p. 1066 
Retirement system, § 94, p. 1068 
Administration of retirement system, § 94, p. 1067 
Annuity benefits, retirement system, § 94, p. 1064 
Appeal, suspension of civil service employees, 
§ 78, p. 1023 

Appointment or selection, § 70 


Employees—Continued, 

Assault, liability of state, § 129 
Assumption of liability for torts of, § 130, p. 1140, 
n. 87 

Benefits, length of service requirements, § 94, 

p. 1062 

Binding effect of acts, § 81 

Change of compensation, § 93, pp. 1057-1060 

Civil service, § 70 

Compensation of employees under, § 92, 
p. 1056 

Change of status under, § 78, pp. 1020-1035 
Removal from office, § 78, p. 1031 
Commissions, compensation by way of, § 92, 
p. 1052 

Communist activities, removal on ground of, § 78, 
p. 1028, n. 90 
Compensation, § 91 

Absence in military service, § 92, p. 1051 
Accounts for per diem and expenses, approv¬ 
al, § 96 
Approval of. 

Claim, § 96 

Governor, § 92, p. 1056 
Certification or approval of claim, { 96 
Change in respect of, $ 93 
Civil service, § 92, p. 1056 
Glass Increases, § 93, n. 30 
Collection, § 96 
Commission, § 92, p. 1052 
Extra compensation for services rendered, 
§ 93, p. 1059 
Fees, § 92, p. 1052 
Fixation, § 92, p. 1053 
Increase or decrease in, § 93, p. 1057 
Legislative power to. 

Fix, § 92, p. 1054 

Increase or decrease, § 93, p. 1057 
Minimum wage, § 92, p. 1055 
Overtime, § 92, p. 1053 
Payment, $ 96 

Pensions, generally, post this head 
Recovery back of compensation paid, § 99 
Reinstatement after removal, § 95 
Social security deductions as increase or de- 
crease, § 93, p. 1059 
Soldiers bonus, § 93, p. 1059 
State board or commission employees, § 98 
Statutory provisions, fixation, § 92, p. 1054 
Suspension for removal, § 95 
Time of payment, S 96 

Unused vacation periods on separation from 
service, § 92, p. 1057 

Cost of administration of retirement system, S 
94 P. 1067 

County officers distinguished, 5 52, p. 970 
Death benefits, retirement system, § 94, p. 1066 
Definitions, § 53 

Disability benefits, retirement system, $ 94, p. 
1065 

Duty disability benefits, retirement system, § 94 

p. 1066 

Discharge or removal, J 78, p. 1027 
Disobedience, removal on ground of, 8 78, p. 
1029 

Exhaustion of appropriation for, discharge on 
ground of, $ 78, p. 1028 
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Employees—Continued, 

Extra compensation for services rendered, § 93, 
p. 1059 

Pees, compensation by way of, § 92, p. 1052 
Gifts, appropriation in payment of claim for 
death as unauthorized gift, § 134, p. 1159, 
n. 1. 

Governor, selection, § 70 
Grounds for discharge, § 78, p. 1028 
Group insurance, benefits as increase in compen¬ 
sation, § 93, p. 1059 

Habitual drunkenness, removal on ground of, § 
78, p. 1029 

Holding over, § 77, p. 1019 
Implied power to discharge, § 78, p. 1027 
Independent contractor as, § 53 
Laying off civil service employees, § 78, p. 1022 
Leave of absence, § 78, p. 1021 
Malfeasance and nonfeasance, removal on ground 
of, § 78, p. 1029 

Military service, compensation while absent in, § 
92, p. 1051. 

Neglect of duties, removal on ground of, $ 78, p. 
1028 

Negligence, liability for, $ 131 
Outside remunerations, f 80 
Overthrow of government, removal of employee 
advocating, § 78, p. 1028 
Overtime compensation, § 92, p. 1053 
Ownership of results of labor of, { 106 
Pensions^ § 94* pp. 1060-1067 

Administration of retirement system, { 94^ p. 
1067 

Age requirement, } 94, p. 1062 
Allowances payable, § 94, p. 1063 
Annuity benefits, § 94* p. 1064 
Benefits payable from retirement fund, § 94* 

p. 1061 

Conditions on whi<fii benefits are payable § 
94, p. 1062 

Constitutional provisions, § 94, p. 1061 
Contractual relationship, § 94, p. 1061 
Cost of administration of retirement system, 
f 94* p. 1067 

Death benefits, § 94, p. 1066 
Deductions from salaries, § 94, p. 1061 
Disability benefits, § 94* p. 1Q65 
Duty disability benefits, § 94, p. 1066 
Eligibility for membership In retirement sys¬ 
tem, § 94, p. 1062 

Legislative power to establish retirement sys¬ 
tem, § 94, p. 1060 

Liberal construction of law providing for, S 
94* p. 1060 

Liquidation of retirement system, J 94* p. 
1061 

Nature of benefit, § 94, p. 1061 
Optional benefits, § 94, p. 1064 
Payment as unauthorized gift of public mon¬ 
ey, § 134, p. 1160 

IPrior service credits, § 94, p. 1063 
Purpose of statute providing for, S 94* p 
1060 

Befunds of contributions, S 94, p. 1064 
Betroactlve operation of amendments with 
respect to, { 94* p. 1061 


Employees—Continued, 

Pensions—Continued, 

Rights of members of system, § 94, p. 1061 
Separation from service, § 94, p. 1065 
Statutory provisions, § 94, p. 1061 
Superannuation retirement, § 94, p. 1064 
Vested right in retirement fund, § 94, p. 
1061 

Withdrawal from retirement system, refund 
of contribution, § 94, p. 1064 
Personal injuries, appropriation for compensa¬ 
tion for as valid, § 134, p. 1166 
Preference, suspension or lay off of civil serv¬ 
ice employees, § 78, p. 1023 
Preparation, compensation as dependent on, I 
91 

Political activities, disqualification, § 67 
Qualifications, § 67 

Refunds of contributions on withdrawal from re¬ 
tirement system, § 94, p. 1064 
Reinstatement after discharge, § 79 
Compensation, { 95 

Removal or discharge, compensation, § 95 
Resignation, § 78, p. 1021 
Results of labor of, ownership, $ 106 
Retirement Pensions, generally, ante this head* 
Seniority, suspension of civil service employees, 
§ 78, p. 1023 

Separation from service, retirement benefits, g 94,. 
p. 1065 

(Social security, deductions as increase or de¬ 
crease in compensation, § 93, p. 1059 
Soldiers* bonus, § 93, p. 1059 
Superannuation retirement* g 94* p. 1064 
Suspension, g 78, p. 1021 

Cfivil service employees, g 78, p. 1023 
Compensation, g 95 

Terms of employment, § 77, pp. 1017-1020 
Third persons, liability to, g 84 
Time for sdection, g 70 
Torts, 

Liability, g 84 
State’s Uabnity, g 129 

Transfer of civil service employees, § 78, p. 1020* 
Travelling expenses, g 92, p. 1052, n. 71 
Vacation, compensation for unused vacation peri¬ 
od from separation from service, § 92, p. 1057 
Veteran preference, statutory provisions, g 70 
Withdrawal from retirement system, refund of 
contributions, g 94, p. 1064 

Employers’ Liability Act, enactment as invasion of 
reserved powers of state, g 7, p. 894, n. 58 
Employment commission, powers and duties, g 66, p. 
988 

Enabling legislation, admission of new states, g 22, p. 
920 

Enforcement, 

Compacts between states, g 10, p. 904 
Public rights, remedies and rights of action of 
state, g 217, p. 1322 
Engineers, 

Appointment or election, g 68, p. 1004 
Compensation, g 89 

Powers and duties of state engineers, g 66, p. 
996 

Removal from office, ground, g 78, p. 1029 
Enterprise, power to engage in, g 26, p. 926 
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Equality of states, $ 8 

New states admitted into union, { 22, p. 923 
Equalization boards, state officer, member as, § 52, 
p. 972 
Equipment, 

CJontracts, lien of furnisher, § 127, p. 1130 
Requisition for purchase of, approval, S 11*^ P* 
1089 

Equitable obligations. 

Expenditures in discharge of as unauthorized 
gift of public money, § 134, p. 1165 
Funds, use in discharge of, § 133, p. 1150 
Equity, 

Actions by states, application of principles, § 213 
CJourt of claims lacking Jurisdiction, § 207(1), p. 
1273, n. 61 

Belief of taxpayer specially injured by unlawful 
act of officer, § 191, p. 1253 
Erosion, boundaries as affected, § 18, p. 917 
Establishment, 

'Government, § 25 
New states, §§ 21-23, pp. 920-923 
Estates of decedents, exclusive control of state in re¬ 
spect of disposition, { 7, p. 892 
Estoppel, 

Contracts, 

Application of doctrine, § 113, p. 1088 
Materialmen, § 126, p. 1127 
Federal legislation as subject to local rules, $ 7, 
p. 880, n. 40 

Estuaries, boundaries along, { 18, p. 916 
Evidence, 

Actions by or against, S 228 
Admissibility, courts of dahns, S 208(4), pp. 1287, 
1288 

Boundaries, actions concerning, § 19 
Burden of proof, generally, ante 
Contractor’s bond, action on, § 119, p. 1106 
Contracts, 

Actions on, § 125 

Enforcement of lien of laborers or material- 
men, § 127, p. 113$ 

Courts of claims, weight and sufficiency, § 208(4), 

p. 1288 

Criminal prosecutions, officers, S 85 
Full faith and credit clause as rule of, § 9, p. 
902 

General rules, applicability to courts of claims, 
§ 208(4), p. 1286 
Judicial notice, generally, post 
Legislature, compelling production at investiga¬ 
tions, § 45 

Newly discovered, vacating judgment of court of 
claims, % 208(6), p. 1293, n. 84 
Officers and agents, actions on bond, § 87 
Presumptions, generally, post 
Res ipsa loquitur, application of doctrine in 
courts of claims, § 208(4), p. 1287 
Taxpayer’s action, weight and sufficiency, J 193, 

p. 1260 

Examiners, powers and duties, f 66, p. 991 
Excess appropriations, § 163, p. 1208 
Exchange, 

Bonds, § 187 

Lien of bondholder as affected, $ 190 
(Property, power in respect of, § 107 


Exclusive jurisdiction, 

Courts of claims, § 207(1), p. 1274, n. 63 
Extraterritorial, § 4 
Elxclusive powers, § 7, p. 869 
Executioners, election or appointment, § 71 
Executions, 

Judgment for or against, § 232 
Lien, full faith and credit as applying to, $ 9, 
p. 902 

Executive council. 

Approval of requisition for purchase of supplies 
or equipment, $ 114, p. 1089 
Governor, appointment to advise and assist, S 
60, p. 084 

Term of office, § 77, p. 1018 
Vacancy in office, § 72, p. 1010 
Executive department. 

Appointments in, § 68, p. 1002 
Appropriations, powers in respect of, § 161 
Distribution of powers, § 25 
Indebtedness, power to incur, § 141 
Executive officer, actions, authority to institute or 
defend, § 224 

Executive regulations, state officers, $ 58, p. 979 
Executors and administrators. 

Appointment, accrual of death claim against 
state, § 207(2), p. 1279 
Courts of claims, right to sue in, § 208(2) 

Death claims against state, § 203 
Exemptions, legislature, members, S 85 
Existing debt, creation of indebtedness for payment 
of, § 143 
Exi)enses, 

Allowance, legislators, taxpayer’s action to re¬ 
cover, § 192, p. 1257, n. 70 
Government, liability for, $ 128 
Legi^ature, 

Members, § 36, p. 950 
Investigations, § 43, p. 962 
Experience qualifications, state officers, § 67 
Expositions, public money used to aid, § 133, p. 1154 
External affairs, exclusive jurisdiction of national 
government, § 7, p. 870, n. 64 
External sovereignty, § 2 
Extra session, legislature, S 37, p. 953 

Compensation of members, § 36, p. 947, n. 51; § 
36, p. 948 

Expenses of members, § 36, p. 952 
Extra work, contracts, contractor’s right to compen¬ 
sation for, § 124, p. 1117 

Extraordinary majority, appropriations requiring, § 
103, p. 1212 

Extraordinary expenses, creation of indebtedness for 
purpose of defraying, $ 143 
Extraterritorial jurisdiction, § 4 
Facsimile signature, refunding bonds, sufficiency, § 
183, n. 95 

Fair Labor Standards Act, enactment as invasion of 
reserved powers of state, § 7, p. 894, n. 58 
Fairs, public money used to, 

Aid, § 133, p. 1154 
Exhibit products at, § 134, p. 1163 
False arrest. 

Accrual of claim, § 207(2), p. 1279 
Liability for, § 130, p. 1143 
False imprisonment, accrual of claim, g 207(2), p 
1279 
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False representations, contracts, basis of claim for 
bread! of contract for extra work, § 124, p. 1119 
Farmers, public money used to help -in procuring cer¬ 
tain materials, § 133, p. 1154 
Federal Constitution, sovereignty restricted by, § 2 
Federal government. 

Aid, conditional grant as usurpation of power 
reserved to state, § 7, p. 896 
Cessions, 

Jurisdiction to, § 3 
Portion of territory to, § 16 
Courts, capacity of state to sue, § 213 
Funds, misuse, taxpayer without standing to sue 
to restrain, § 191, p. 1256 
Intervention in boundary suit between states, $ 
19 

Laws, applicability within state, § 7, p. 868 
Loans, state agency, taxpayer's action precluded, 
§ 191, p. 1253 

Belation to, § 7, pp. 866-896 
Rights and obligations, interference with, ^ 7, 
p. 875 

Statutes, state officers as authorized to enforce^ 
§ 68, p. 979 

Fees, officers and agents, compensation by way of, { 
92, p. 1052 

Fictitious corporation, indebtedness, creation for pur¬ 
pose of, S 142, p. 1176 
Filing, 

Claim against states § 207(2) 

Notice of intention to ffie claim against state, { 
207(2) 

Finance, 

Appointment or election of commissioner, i 68; p. 
1004 

Vacancy in office of member of board of control, 
§ 72, p. 1010 
Finances, 

Administration of, $§ 154r-167, pp. 1189-1228 
Appropriations, generally, ante 
Funds, generally, post 
Legislative control over, § 132 
Powers and duties of officers concerned with, $ 
66, p. 989 

■Warrants, generally, post 
Findings of fact. 

Auditing hoard or officer, § 205 
Courts of claims, § 208(5) 

Adoption or rejection by legislature, § 206, p. 

1272, n. 58 

Fines, funds raised by as public funds, § 154^ n. 24 
Fire, 

Commissioners, state officer, members of board 
as, i 52, p. 972 

Powers and duties of officers concerned with, § 
66, p. 994 

Fiscal management, §§ 132-190, pp. 1145-1252 
Fiscal officer, auditor as, § 63 
Fish commissickLers, appointment or election, $ 68, p. 
1004 

Floating debt prohibited, § 142, p. 1175, n. 48 
Floods and flood control. 

Appropriations in aid of, g 134, p. 1162 
Powers in respect of, § 26, p. 928 
Relief, appropriation for as unauthorized gift 
of public moneys, g 134, p. 1160 


Floods and flood control—Continued, 

Use of funds for as for public purpose, g 133, p. 
1153 

Food, Drug and Cosmetic Act, enactment as invasion 
of reserved powers of state, g 7, p. 894, n. 58 
Foreclosure, mortgages securing loan of public funds, 
§ 155 

Foreign affairs, exclusive federal jurisdiction, g 7, p. 
873 

Foreign countries, relation to, g 12 
Foreign nationals, term as including, g 1 
Foreign states. 

Capacity of state to sue in courts of, g 213 
•Land situated in, power to acquire and hold, g 
104 

Forfeitures, 

Funds raised by as public funds, g 154, n. 24 
Office, g 78, p. 1021 

Forma pauperis, courts of claims actions, g 208(1), p. 
1282 
Forms, 

Action, remedies and rights of action of state, g 
217, pp. 1320-1322 
Cflaim against state, g 203 
Fraud, contracts, rescission on ground of, g 122 
Fuel, contracts, lien of furnisher, g 127, p. 1130 
Full faith and credit. 

Public acts, etc., of other states, g 9, pp. 897-903 
iState and federal government, g 7, p. 870 
Functions, creation of agency for purpose of carrying 
out, g 101 

Fundamental rights, g 1 
Funding, 

Refunding bonds, generally, post 
Warrants or certificates of indebtedness, g 174 
Funds, gg 154-159, pp. 1189-1200 

Accounting and settlement, g 159 
Annual statement in respect of, g 159 
Appropriations, generally, ante 
Benevolent purposes, use for, g 133, p. 1156 
Charitable purpose, use for, g 133, p. 1156 
Collection and custody, g 1^ 

Deficiency to meet appropriations, preferences, g 
157 

Denominational institutions, use for, g 139 
Deposit of, g 155 

Bank as loan of credit of states, g 137, p. 
1169 

Disbursements, generally, ante 
Disposition of assets, ta^Epayer’s right to enjoin, 
g 191, p. 1265, n. 60 

Educational purposes, use for, g 133, p. 1156 
Emergency or contingency fund, expenditures 
from, g 156 

Emergency, use in, g 133, p. 1147 
Equitable obligation. 

Expenditures in discharge of as unauthorized 
gift, § 134, p. 1165 
Use in discharge of, g 133, p. 1150 
Federal, misuse, taxpayer without authority to 
sue to restrain, g 191, p. 1256 
Flood control, use for purpose of, g 134^ p. 1162 
General fund, g 168, pp. 1197-1200 
General welfare, use for, § 133, p. 1152 
Gifts, § 134, pp. 1158-1166 

Limitation on use for purpose g 134^ pp. 
1158 to 1166 
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Ponds—Continued, 

Improper expenditure, purpose of statute author¬ 
izing taxpayer’s suit to recover, § 192 
Interest, deposit by officer having custody of, § 
165 

Internal improvements, use in aid of works of, § 
140 

Investment, § 155 
Legal title to, § 154 
Legislature, 

Determination of validity of expenditure, § 
133, p. 1149 

Power in respect of, § 132 
Limitation on use of, §§ 133-135, pp. 1147-1167 
Internal improvement, § 140 
Religious purposes, § 139 
Sectarian institution, § 139 
Loan of, § 155 

Limitations on in respect of, f 135 
Media of exchange, § 154 
Moral obligation. 

Expenditures dn discharge of as unauthorized 
gifts, § 134, p. 1165 
Use in discharge of, § 133, p. 1150 
Navigation, disbursements in aid of, § 134, p. 
1162 

Officers collecting and holding, § 154 
Police power, use and exercise of, § 133, p. 1153 
Public funds defined, § 132 
Public purpose, use limited to, § 133, p. 1147 
Ratification of unauthorized loan, § 155 
Religious purposes, use for, § 133, p. 1157; § 
139 

Sectarian institution, use for, § 139 
Shortages, taxpayer’s suit on officer’s bond, § 192 
ISinking fund, generally, post 
Sources other than taxes, taxpayers standing to 
restrain disbursement, § 191, p. 1256 
Special funds, § 158, pp. 1197-1200 
Surveys, use for as public purpose, § 133, p. 1153, 
n. 4 

Taxpayer’s suit to prevent disbursement, { 191, p. 
1254 

Transfer, § 164; § 158, p. 1198 
Treasurer, custody and control of, § 154 
Use of. 

Limitation on, §§ 133-135, pp. 1147-1167 
Private purposes, taxpayer’s action to recov¬ 
er, § 192, p. 1257, n. 73 

Warrants, availability of funds as essential to va¬ 
lidity, § 170, p. 1233 

Future expenditures, appropriations for, § 163, p. 
1209 

Game and fish commissioner, compensation, § 89 
Game preserves, board of public affairs, jurisdiction 
over, § 66^ p. 989 

General assembly. Legislature, generally, post 
General fund, § 168* pp. 1197-1200 
Appropriation, § 162 

Refunds, appropriation as essential, § 162 
General government, limited delegated powers, $ 7, 
p. 869 

General welfare* 

B\uids, use for, § 133, p. 1152 
Legislative power to promote* 5 26, p. 926 
Geology, appointment or election of director of de¬ 
partment, § 68* p. 1003 


Gerrymandering, legislative apportionment, § 31, p. 

932 

Gifts, 

Credit, § 137, pp 1167-1171 
Limitation on use of public funds, § 134* pp. 
1158-1166 

State property, constitutional limitation, § 107 
Good faith, full faith and credit clause as dependent 
on, § 9, p. 903 

Government, §§ 25-103, pp. 924-1075 

Establishment and organization, § 25 
Federal government, generally, ante 
Functions, 

Interference with national government In 
discharge of, § 7, p. 876 
Torts in exercise of, liability for, § 130, p. 
1137 

Legislature, generally, post 
Powers, § 26, pp. 925-928 
Seat of government, § 27 
State as connoting, § 1 
Governor, 

Abolition of offices, § 56 

Absence from state, devolution of office, § 74, p. 
1011 
Actions, 

Institution in name of state, § 224 
Party plaintiff, § 225* p. 1333 
Service of process on, § 226 
Appointment of officers, § 68* p. 1000 
Appropriations, 

Approval of law, § 163, p. 1211 
Powers in respert of, § 161 
Attorneys, lack of power to employ, § 114, p. 1091 
Bond, devolution of office on failure to give^ g 74, 
p. 1013 

Bond issues, signature, § 183, n. 95 
Compensation, § 89 

Changes in, § 93, p. 1060 
Continuing power, § 60, p. 983 
Contracts, 

Authority to contract, § 113, p. 1087 
Avoidance of binding contract, | 122 
Conviction of felony, devolution of office, § 74, p. 
1013 

Death, devolution of office, § 74, p. 1012 
Devolution of office, § 74, pp. 1011-1014 
Oath of acting governor, § 76 
Disability, devolution of office, § 74, p. 1013 
Duty to enforce laws, § 60, p. 983 
Election, g 68, p. 1004; § 71 
Eligibility to hold office, § 67, n. 10 
Employees, 

Approval of selection, f 70 
Office, power to raise or lower compensation, 
§ 93, p. 1057 

Executive authority, § 60, p. 982 
Executive council, appointment to advise and as¬ 
sist, § 60, p. 984 

Extra ^cial sessions of legislature, calling of, 
§ 37. p. 953 

Filling vacancies in office, § 72, p. 1009 
Funds used for private purposes, recovery in tax¬ 
payer’s suit, § 192, p. 1257, n. 73 
Illness, devolution of office, g 74, p. 1012 
Impeachment, 

Devolutton of office, g 74, pp. 1012,1014 . 
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Governor—Continued, 

Impeachment—Continued, 

Removal from office by, § 78, p. 10S4 
Vacancy in office as resulting, § 72, p. 1008 
Inquiries and investigations, § 60, p. 983 
Judicial review or control, § 60, p. 982 
Removal of officer, § 78, p. 1033 
Legislative powers and functions, § 60, p. 963 
Legislature, adjournment ordered by, § 37, p. 965 
Notice, absence from state, § 74, p. 1012 
Oath, devolution of office on failure to take, § 74, 
p. 1013 

Party to taxpayer's suit to enjoin disbursement of 
certain funds, § 191, p. 1257, n. 66 
Physical disability, devolution of office, § 74, p. 
1013 

Powers and duties, § 60, pp. 961-9S4 
Prerogative powers, § 60, p. 982 
President of Senate, acting as, § 02 
Proclamations, § 60, p. 984 
Qualifications, devolution of office on failure to 
qualify, § 74, p. 1013 

Recess appointments to fill vacancies in office, 
§ 72, p. 1009 
Removal from. 

Office, vacancy as resulting, § 72, p. 1008 
State, devolution of office, § 74, p. 1011 
Removal of officer, § 78, p. 1022 
Judicial review, § 78, p. 1033 
Resignation, 

Devolution of office, § 74, p. 1014 
Vacancy in office, § 78 
Seal, use of, § 60, p. 984 

Secretary of state, validity of acts while acting 
as, § 64 

Sex qualifications, § 67 

Speaker of Assembly, binding effect of acts 
while acting as, S 66, p. 988, n. 11 
Successor, powers and duties, § 60, p. 984 
Suspension of officers, § 78, p. 1022 
Term of office, § 77, p. 1018 
Torts, personal liability, § 84 
Vacancy in office, § 72, pp. 1006^ 1010 

Devolution of office precluding possibility, 
§ 74, p. 1011 

Warrants, countersigning, § 168 
Grain elevators, power to establish and operate, § 26, 
p. 927, TL 47 
Gratuities, 

Claim, § 199 

Credit of state, lending In behalf of, § 137, p. 1171 
Debt limitations as applying to, § 149 
Group insurance^ officers and employees, benefits as 
increase in compensation, § 93, p. 1059 
Gulfs, boundaries along, § 18, p. 916 
Habitual drunkenness, officers and employees, remov¬ 
al on ground of, § 78, p. 1029 
Harbor improvement, power in respect of, § 103, n. 
19 

EUulmr masters, 

Appointment or election, § 68, p. 1004 
State officer, status as, $ 52, p. 972 
Harmless error, actions involvL^, § 233 
Hatch Act, enactment as invasion of reserved powers 
of state, § 7, p. 894, n. 58 
Hearing officers and agents, 

Removal from office, S 78» P* 1029 


Hearing officers and agents—Continued, 

Suspension from office, § 78, p. 1022 
Heavy printing, contracts, construction and opera¬ 
tion, § 120, p. 1110 

High seas, power to govern conduct of citizens on, § 3 
Highway commission. 

Action against without consent, § 218^ p. 1324, 
n. 44 

Powers and duties, § 66, p. 996 
Removal of chairman, § 78, p. 1026 
Suspension of member, § 78, p. 1023 
Vacancy in office of chairman, § 72, p. 1010 
Highway commissioner. 

Removal from office, § 78, p. 1027 
Notice and hearing, § 78, p. 1030 
Term of office, § 77, p. 1018 
Highways, 

Construction of, § 103 

Use of funds for as for public purpose, § 133, 
1153 

Holding over, officers and agents, § 77, p. 1019 
Vacancy as existing, § 72, p. 1008 
Hospitals, 

Disbursement of public money, § 134 P* 1163 
Public money used in aid of, § 133, p, 1154 
Hotel expenses, officers and agents, allowances for, 
§ 93, p. 1069 
Housing, 

Public money used for purpose of, § 133, p. 1154 
Veterans, limitation on use of funds or credit of 
state, § 140 

Humane societies, payment of license fees to as unau¬ 
thorized gift of public money, § 134, p. 1160 
Hydraulic engineer, appointment or election, § 68, p. 
1004 

Illness, governor, devolution of office, § 74, p. 1012 
Immigration commissioner, compensation, § 89 
Immunity, 

Interest liability, waiver, § 196 
Liability for torts, waiver, § 130, p. 1139 
Suit, waiver under courts of claims laws, § 207(1), 
p. 1274 
Impairment, 

Obligations, bond issues, repeal of tax levy, § 182 
Reserved powers, § 7, p. 889, n. 12 
Sovereignty, i 7, p, 870 
Impeachment, 

Governor, § 78, p. 1034 

Devolution of office, § 74, pp. 1012, 1014 
Vacancy in office as resulting, § 72, p. 1006 
Officers of the commonwealth, § 78, p. 1035 
Other state officers, constitutional provisions, 
§ 78, p. 1035 

Removal of officer by, $ 78, p. 1034 
Implied contracts, f 115 
Actions on, § 125 

Implied powers, contract, § 113, p. 1086 
Incidental powers, political government, | 7, p. 889 
Income tax, confiicting state and federal legislation, 
§ 7, p. 880, n. 40 

Incompetents, damages, death or injury, court of 
claims, § 208(6), p. 1294, n. 1 
Indebtedness of state, §§ 141-153, pp. 1173-1189 
Amount of, § 144 

Anticipation of revenues, provision for payment 
in, § 150 
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Indebtedness of state—Continued, 

Appropriation for specific purpose, necessity, 

§ 148 

Approval of electors, § 146 
Bond issue, debt for particular purpose evidenced 
by, § 147 

Casual deficit, creation for purpose of providing, 

§ 143 

Certificates of indebtedness, generally, ante 
Collection of taxes for payment, provision for, 

§ 145 

Computation of existing indebtedness for purpose 
of determining amount, § 144 
Conditions precedent, §§ 142-148, pp. 1174-1183 
Constitutional provisions, ante 
Construction of statutes authorizing, § 144 
Contingent liability, capacity to incur, § 141 
Contingent power, construction of grant of, § 142, 
p. 1175 

Contracts exceeding limitation on amount, $ 144 
Counties, limitations as applying to, § 149 
Current expenses, § 152 

Determination of amount of existing indebted¬ 
ness, § 144 

Discretion of legislature, § 141 
Sfiection on question of, § 146 
Exceeding limitation on amount, § 144 
Executive branch as authorized to incur, § 141 
Existing debts. 

Payment of, § 143 
Transactions involving, § 153 
Express restriction on amount, § 144 
Extraordinary expenses, § 143 
Fictitious corporation, creation for purpose of, 
§ 142, p. 1176 

Floating debt, § 142, p. 1175, n. 48 
Funding bonds or other securities, f 153 
Funds for payment, § 145 

Available, limitations as ax^lying to, § 150 
Gratuity, limitations as applying to, § 149 
Internal Improvements, creation for purpose of, 
§143 

Legislature, 

Power to incur, § 141 
Voting on, § 147 
Levy of tax for payment, § 145 
Limitations on, §§ 142-148, pp. 1174-1183 

Particular debts, §§ 149-153, pp. 1183-1189 
Liquidation, bonds or other securities for purpose 
of, § 153 

Manner of creating, § 142, p. 1175 
Miscellaneous limitation, § 147 
Municipalities, limitations as applying to, § 149 
Natural resources, development of, § 143 
Obligations included within limitations in respect 
of, §§ 149-153, pp. 1183-1189 
Officers and agents. 

Constitutional restriction, § 142, p. 1175 
Restrictions on, § 148 
Payment, provision for, § 145 
Percentage of assessed valuation, § 144 
Port development, creation for, § 143 
Provision for payment, § 145 
Purposes, § 142, p. 1174; § 143 
Redemption of evidences of by other evidence of 
indebtedness, § 153 
Referendum, § 146 
81C. J.S.—91 


Indebtedness of state—Continued, 

Refunding bonds, generally, post 
Regulation of method of creating, § 142, p. 1175 
Restrictions on amount, § 144 
Revenue, obligations exceeding, § 150 
Sinking fund for payment of, § 145 
Special fund for payment. 

Indebtedness payable from as within limita¬ 
tions, § 151 

Submission to vote as essential in case of, 

§ 146 

Statutory provisions, submission to vote, § 140 
Submission to vote, § 146 

Tax levy for payment, limitations as applying to, 

§ 150 

Taxpayer’s suit to prevent, § 191, p. 1254 
Treasury notes, issuance as incurring indebted¬ 
ness, § 150 
War, 

Defending state in time of, § 143 
Discretion of legislature in time of, § 141 
Warrants, generally, post 
Indebtedness to state, §§ 108-111, pp. 1081-1084 
Antecedent liens, priority as subject to, § 110 
Assignment of right to preference, g 110 
Collection of, § 108 
Interest, § 109 
Lien, g 110 
Priority, § 110 
Settlement or release, g 111 
Independent contractors. 

State employee, status as, § 53 
Torts, Uabillty, § 130, p. 1143; § 131 
Independent sovereignties, constitutional restric¬ 
tions, § 7, p. 868 

Indictment and information, officers, prosecution by, 
g 85 

Individuals, 

Assumption of debts of, § 138 
Credit of state, loan, gift or pledge of, § 137^ p 
1167 

Gifts of public money to, § 134, p. 1158 
Indorsement, 

Bonds issued, transfer by, § 186 
Warrants, unpaid warrants, § 175 
Industrial commission, removal of members, § 78, p. 
1027 

Industrial enterprises, tort liability when engaging 
in, g 130, p. 1139 
Industrial relations, 

Appointment or election of director of depart¬ 
ment, § 68, p. 1004 

Vacancy in office of director of department, § 72, 

p. 1010 

Industries, legislative power to promote, § 26, p. 926 
Inherent powers, division between federal and state 
government, § 7, p. 869 

Inheritance, exclusive control of state in respect of, 
§ 7, p. 892 
Injunction, 

Adequate remedy at law, denial in taxpayer’s ac¬ 
tion, § 193, p. 1260 

Administrative Illegality, g 191, p. 1255, n. 50 
Denial, 

Action to restrain contract pursuant to stat¬ 
utory authority, § 191, p. 1253, n. 33 
Taxpayer’s action, grounds, g 193, p. 1260 
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Injunction—Continued, 

Disbursement of funds under Invalid statute, § 
191, p. 1235 

Crant as of right, taxpayer’s action, grounds, § 
193, p. 12G0 

Taxpayer’s action to restrain unlawful acts of of¬ 
ficers, showing required, § 191, p. 1253 

Injuries, 

Incompetent, damages, court of claims, § 208(6), 
p. 1294, n. 1 
Taxpayer, restraining. 

Disbursement of funds or incurment of debt, 
§ 191, p. 1254 

Unlawful acts of ofiBcers, § 191, pp. 1252, 
1253 

Inland seas, control over islands, § 3 
Innocent purchasers for value, bond issues, $ 186 
Insane hospitals, appo>Intment or election of matron, 
§ 68, p. 1004 

Insanity, confinement for, exclusive control of state, § 
7, p. 892 
Insignia, § 28 

Inspectors, powers and duties, § 66, p. 991 
Institutions, § 102 

Claims for injuries by or to Inmates, weight and 
suflBciency of evidence, § 208(4), pp. 1291, 
1292 

Insurance, 

Contracts, premiums as within coverage of con¬ 
tractor’s bond, § 119, p. 1102 
State property, § 105 
Insurance commissioner, 

Appointment or election, § 68, p. 1004 
Compensation, § 89 

Recovery back of compensation paid, § 99 
Imi)eadiment, removal from office, § 78, p. 1034 
Removal from office, § 78, p. 726 
Notice and hearing, § 78, p. 1030 
Rules governing, § 78, p. 1034 
State officer, status as, § 52, p. 972 
Suspension from office, § 78, p. 1023 
Term of office, § 77, p. 1018 
Vacancy in office, S *72, p. 1010 
Insurrection, 

Bond Issue for purpose of suppressing, § 179 
Creation of indebtedness for purpose of sup¬ 
pressing, § 143 

Intent, 

Appropriations, inference of, § 164, p. 1214 
Contracts, construction in accordance with, § 120,. 
p. 1107 

Federal legislation, superseding effect, § 7, p. 887 
Interest, 

Bonds, f 185 

Demand for payment, § 190 
Negotiability of coupons, § 186 
Certificates of indebtedness, § 171 
Court of claims, application of general statutory 
provisions, § 208(6), p. 1294 
Claims, liability of state, § 196 
Delay or default not attributable to state^ § 196, 
p. 1263, n. 67 

Deposit of public funds, S 155 
Full faith and credit clause as applying to, § 9, 
p. 900, n. 6 

Indebtedness to state, § 109 
Judgment against state, § 231 


Interest—Continued, 

State immunity as attribute of sovereignty, J 196, 
p. 1263, n. 67 

Waiver, claimant’s right, § 196 
Warrants, § 171 

Allowance as affecting validity, 8 150 
Internal affairs. 

Distribution of power over between national and 
state governments, § 7, p. 870, n. 64 
Inherent power of federal government with re¬ 
spect to, § 7, p. 890 
Power to regulate, § 25 

Seceding states, validity of acts concerning, § 
13, p. 909 

Internal improvements. 

Creation of indebtedness for works of, § 143 
Fund, powers and duties of trustees, § 66, p. 988 
Funds or credit, use in aid of works of, § 140 
Legislative power in respect of, § 103 
Term of members of board, § 77, p. 1018 
Internal sovereignty, § 2 
International, 

Affairs, participation in, § 12 
Boundaries, treaties fixing, § 15 
Comity, principle as applying as between states, 
§8 

Interstate, 

Agreements, § 10, pp. 903-906 
Bridges, concurrent jurisdiction with respect of, 
§ 5, p. 865 

Commerce, powers in respect of, § 7, p. 870 
Mandates, Jurisdiction witsh respe^ to waters 
forming, § 3 
Intervention, 

Actions involving, § 225, p. 1336 
Assignee of proceeds of claim, denial, court of 
claims, § 208(2) 

Boundary suits between states, § 19 
Contracts, foreclosure of lien of laborers or ma¬ 
terialmen, § 127, p. 1132 
Intoxicating liquors. 

Federal legislation as invasion of reserved powers 
of state, § 7, p. 894, n. 68 
Power to conduct sale of, § 26, p. 927 
Islands, 

Boundary rivers, § 18, p. 917 
Concurrent Jurisdiction, agreement as including, 
§ 5, p. 865 
Control over, § 3 

Issues, criminal prosecutions, officers, § 85 
Itemization, appropriations, § 164, p. 1218 
Allocation, § 166 

ISpecial appropriations, § 164, p. 1221 
Invasion, 

Bond issues for purpose of repelling, § 179 
Creation of indebtedness for purpose of repelling, 
§ 143 

Invasion of federal powers, § 7, p. 871 
Investigations, 

Claims, purpose of short limitation on notice, § 
207(2), p. 1276 
Covernor, § 60, p. 983 
Legislature, post 
State agencies, § 58, p. 979 
Investments, 

Appropriation as essential, § 160, n. 43 
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Investments—Continued, 

Powers and duties of officers concerned with, § 
66, p. 989 

Public funds, § 155 
Sinking fund, § 155 

State officers, liability for loss as result of, § 
83, n. 14 

Joinder of parties. Parties to actions, post 
Joint resolutions, legislature, § 40 
Joint sessions, legislature, § 37, p. 953 
Investigations, § 43, p. 962 
Quorum, § 38 
Journals, legislature, § 41 
Judges, courts of claims, 

Arbiters of fact and law, § 208(5) 

Grant of other powers, § 207(1), p. 1273, n. 61 
Judgments or decrees, 

Actions involving, $ 231 
Appropriations for payment of, § 160 
Claim, allowance notwithstanding Judgment 
against state employee, § 203 
Courts of claims, applicability of general rules, § 
208(6), p. 1293 

Entry against state without consent, invalidity, § 
216, p. 1314, n. 71 

Interest, authority to allow on claim, § 196 
lien, full faith and credit clause as applying to, § 
9, p. 902 

New states, effect of admission, § 22, p‘ 922 
Officers and agents, action on bond, § 87 
Judicial control and review, claims against state, §§ 
209, 210 

Judicial department, distribution of powers, § 25 
Judicial discretion. ISee Discretion, generally, ante 
Judicial duties, auditing officers, judicial control and 
review, § 209 

Judicial jurisdiction, agreement for concurrent ju¬ 
risdiction as Including, § 5, p. 865 
Judicial notice, 

Appropriations, public purpose, § 133, p. 1149 
Courts of claims, § 208(4), p. 1287 
Judicial proceedings, claims against states, § 203 
Judicial review, le^slative apportionment, § 31, p. 
938 

Jurisdiction, §§ 3-5, pp. 860-866 

See, also. Powers, generally, post 
Actions by or against, § 223 
Admiralty, lack in court of claims, § 207(1), p. 
1273, n. 61 

Auditor of claims, § 202 
Board of adjustment, § 202, p. 1268, n. 57 
Boundaries, actions involving, § 19 
Civil service, courts of claims, § 207(1), p. 1275, 
n. 73 

Claims, § 198 

Legislature, § 198 

Claims against counties, court of claims lacking, 
§ 207(1), p. 1274, n. 68 
Concurrent jurisdiction, § 5, pp. 863-^66 
Courts of claims, § 207(1) 

Eminent domain, courts of claims, § 207(1), p. 
1275, n. 73 

Equitable, court of claiims wanting, § 207(1), p. 

1273, n. 61 
Exclusive, 

Courts of claims, § 207(1), p. 1274, n. 63 
Extraterritorial Jurisdiction, § 4 


Jurisdiction-Continued, 

Facts, allegation, courts of claims, $ 208(3) 
Becommendatory, rejected claims, § 209 
State agent or corporation, court of claims, I 
207(1), p. 1274, n. 68 
Territorial limits, § 3 

Jurors, criminal cases, liability for expenses of, S 128' 

Jury questions, actions by or against, § 229 

Label, claim against state, sufficiency, § 207(2), p. 

1277, n. 98 
Labor and industry, 

Appointment and election of commissioner of, § 
68, p. 1003 

Powers and duties of bureaus and department of, 
§ 66, p. 989 

Vacancy in office of commissioner of, § 72, p. 
1010 

Labor commissioner, compensation, changes in, § 93, 

p. 1060 

Labor Management Relations Act, enactment as inva¬ 
sion of reserved powers of state, § 7, p. 894, n. 
58 

Labor statistics, bond from secretary of bureau, dis¬ 
charge of sureties, § 86, p. 1046 
Laborers, contracts of state, tights of, §§ 126,127, pp. 

1124-1133 

Laches, 

Actions by or against state, § 222 
Legislative apportionment, review In respect of, 
§ 31, p. 938 

Officers and agents, actions on bond, § 87 
State attorneys, delay occasioned by indulgence 
to, § 222, p. 1328, n. 82 
Taxpayer’s action, § 193, pp. 1258, 1259 
Lakes, boundaries along, § 18, p. 915 
Land agents. 

Appointment or election, § 68, p. 1004 
Vacancy in office, § 72, p. 1010 
Land commissioners. 

Compensation, § 89 

Changes in, § 93, p. 1060 
Removal from office, § 78, p. 1026 
Land office, 

Bond receiver and register, liability on, 8 86, p. 
1045 

Compensation of register, § 89 
Land reclamation, appropriation of funds in aid of, 
§ 134, p. 1162 
Leases, 

Buildings for use of states § 105 
Public property, § 104 
State property, § 107 
Leave of absence. 

Civil service employees, § 78, p. 1021 
State officers, loss of tenure, § 77, p. 1017 
Legal claim, definition, § 194 
Legal disability. 

Effect on limitations on claims against state, § 
207(2), p. 1279 

Relief from default, claim against state, § 207 
(2), p. 1280, n. 30 
Legal entity, § 1 

Legislation. Statutory provisions, generally, post 
Legislative departments, distribution of powers, 8 25 
Legislature, §§ 29-49, pp. 929-969 

Abolition of state offices, power in respect of, | 
56 
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L^slatiire—Continued, 

Actions, powers in respect of, § 224 
Additional compensation, oflficers or employees, § 
49 

Adjournment, § 37, p. 955 

Committees sitting after, § 42 
Compensation, § 36, p. 948 

Employees for work after, § 49 
Investigations after, § 43, p. 961 
Adoption of rules of procedure. § 39 
All funds, determination of validity of expendi¬ 
ture, § 133, p. 1149 
Alteration of districts, § 31, p. 937 
Annual session, § 37, p. 952 
Appeal from barred claim, § 207(2), p. 1277, n. 
91 

Appointment of state officers, power in respect of, 
§ 69, p. 1001 

Apportionment of legislative districts, § 31, pp. 
931-938 

Complete representation as essential, § 31, p. 
935 

Equality of representation, § 31, p. 934 

Judicial review and control, § 31, p. 934 

Making of, § 31, p. 933 

Method of, § 31, p. 936 

Persons or officers making, § 31, p. 933 

Piecemeal legislation, § 31, p. 986 

Population as basis, § 31, p. 937 

Racial discrimination, § 31, p. 936 

Ratable poll, § 31, p. 933 

Time, § 31, p. 934 

Unit of representation, § 31, p. 934 
Appropriations, 

Authorization of expenditures, § 165 
Exercise of power to make, § 163, p. 1207; 

§ 164, pp. 1214r-1223 
Expenses of members, § 36, p. 050 
Power in respect of, § 161 

Alteration or transfer, § 167 
Funds, § 132 

Arrest, 

Privilege of members from, § 35 
Witnesses refusing to appear at investiga¬ 
tions, § 47 
Assistants, § 49 

Committees, § 42 

Attachment, witness refusing to appear at in¬ 
vestigation, § 47 
Bicameral system, § 29 
Biennial sessions, § 37, p. 952 
Bills and notes, power to issue, § 177 
Bonds, power to authorize issuance, § 179 
Borrowing money, power in respect of, § 132 
Boundaries of legislative districts, § 31, p. 930 
Bribery, investigations concerning, § 43, p. 061 
Call for joint session, § 37, p. 953 
Census, apportionment based on, § 31, p. 932 
Certificate of attendance, compensation payable 
on presentation, § 36, p. 948 
Change in compensation during term, § 36, p. 947 
Officers or employees, § 49 
Change of districts, § 31, p. 937 
Civil arrest, exemption of members, § 35 
Claims, 

Expense money, § 36, p. 948 
Jurisdiction, $ 198 


Legislature—Continued, 

Clerks, § 49 
Committees, § 42 

Compensation for services of members after 
adjournment, § 36, p. 952 
Contempt, § 48 

Disobedience of subpoena to appear before, 
privilege of member from arrest, § 35 
Investigations, generally, post this head 
Powers, § 43, p. 963 

Compensation, 

Members, § 36, pp. 947-952 
Officers or employees, § 49 

Conclusiveness of journals, § 41 
Consent to suit, absence of constitutional pro¬ 
vision, § 214, p. 1302, n. 10 
Constitutional provisions, ante 
Contempt, punishment for, § 48 
Contest of election, jurisdiction in respect of, § 34 
Continuing appropriations, power to make, § 165 
Contracts, 

Appeal to for relief in case of breach, § 124, 
p. 115 

Between states by, § 10, p. 905 

Ratification of unauthorized contract, § 123 

Conviction of crime, eligibility, § 32 
Correction of journal, § 41 

Corrupt practices, investigations concerning, § 43, 
p. 961 

Counsel, committees employment, § 42 
Courts of claims as special instrumentalities, § 206 
Credit of state, limitation on power to lend or 
give, § 137, p. 1167 

Criminal offenses, privilege of member from ar¬ 
rest, § 35 

Custodianship of laws passed by, § 64 
Customs and usages, § 29 
De facto or de jure officers, § 32 
Defined, § 29 

Delegation of power, investigations, § 43, p. 962 
Disabilities of members, § 32 
Disbursements, control over, § 156 
Discretion, 

Exercise of power, § 26, p. 925 
Indebtedness of state, § 141 
Journals, § 41 

Districts. Legislative districts, generally, post 
this head 

Division of territory, § 3 
Duties of members, § 32 
Elections, 

Investigations concerning, § 43, p. 961 
Members, §§ 32, 71 
Contest, § 34 
Determination of, § 34 
Officers or employees, § 49 

Eligibility of members, § 32 
Determination, § 34 
Employees, i 49 

Equality of representation, apportionment, § 31, 
p. 934 

Evidence, compelling production at investigations. 
§45 

Exemption of members, § 35 
Exercise of authority, § 25 
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Expenses, 

Allowance, taxpayer’s suit to recover, § 192, 
p. 1257, n. 70 
Investigations, § 43, p. 962 
Members, § 36, p. 950 

Extra compensation, ofOicers or employees, § 49 
Extra session, § 37, p. 953 

Compensation of members, § 36, p. 947, n. 51; 
p. 948 

Expenses of members, § 36, p. 952 
Filling vacancies in office occurring while not in 
session, § 72, p. 1009 
Finances, control over, § 132 
Findings of fact of court of claims, adoption or 
rejection, § 206, p. 1272, n. 58 
Formation of legislative districts, § 31, p. 936 
Functions of members, § 32 
Funds, power in respect of, § 132 
General meaning, § 29 

Gerrymandering, apportionment, § 31, p. 932 
Governor, 

Adjournment ordered by, § 37, p. 955 
Extra or special sessions called by, § 37, 
p. 953 

Functioning as part of, § 60, p. 983 
Immunity of members from service of process, 
§35 

Imprisonment for contempt, investigations, § 48 
Increasing or reducing compensation during term, 
§ 36, p. 947 
Indebtedness, 

Power to incur, § 141 
Voting on, § 147 
Inherent powers, 

Convene In extra session, § 37, p. 954 
Investigations, § 43, p. 960 
Investigations, § 43, pp. 960-963 
Additional employees, § 49 
Arrest of witness refusing to appear, § 47 
Attachment of witness, § 47 
Committees, § 43, p. 961 
Compelling attendance of witnesses and pro¬ 
duction of evidence, § 45 
Constitutional protection, § 43, p. 961 
Contempt, § 48 
Criminal charges, § 44 
Delegation of power, § 43, p. 962 
Evidence, compelling production of, § 45 
Exercise of judicial powers, § 44 
Expenses, § 43, p. 962 
Imprisonment for contempt, § 48 
Interim between sessions, § 43, p. 061 
Issuance of subpoena or summons, § 45 
Judicial power, § 44 
Matters subject to, § 43, p. 961 
Power in respect of, § 43, p. 960 
Production of books and papers, § 46 
Punishment for contempt, § 48 
Remedies for disobeying subpoena, § 45 
Scope, § 43, p. 963 
Self-incrimination, § 48 
State institutions, § 102 
Subpoenas, § 45 
Summoning witnesses, § 45 
Vacation of subpoena, § 45 
Witnesses, compelling attendance, § 45 


Legislature—Continued, 

Joint resolutions, § 40 

Consent to suit against state, § 215, p. 1305 
Joint sessions, § 37, p. 953 

Investigations, § 43, p. 962 
Quorum, § 38 
Journals, § 41 

Judge of election and qualifications of members, 
§34 

Judicial review, apportionment, § 31, p. 938 
Jurisdiction, 

Claims, § 198 

Disputes as between adverse claimants, § 30 
Eligibility of members, § 34 
Laches, review in respect of apportionment, § 31, 
p. 938 

Legislative districts, § 31, pp. 931-938 
Alteration, § 31, p. 937 
Boundaries, § 31, p. 936 
Change of, § 31, p. 937 

Complete representation as essential, § 31, 
p. 93o 

Constitutional provisions, § 31, p. 931 
Equality of representation, § 31, p. 934 
Formation, § 31, p. 936 
Judicial review and control, § 31, p. 938 
Mandatory duties in respect of, § 31, p. 931 
Method of apportionment, § 31, p. 936 
Racial discrimination, § 31, p. 936 
Reapportionment, § 31, p. 931 
Time of apportionment, § 31, p. 934 
Unit of representation, § 31, p. 934 
Liability, declaration of principle, § 207(1), p. 
1274, n. 65 

Librarian, appointment or election, § 68, p. 1004 
Loan of public funds, ratification of unauthorized 
loan, § 155 

Lodging, reimbursement for expenses of, § 36, 
p. 950 
Majority, 

Assembly in special session on petition of, § 37, 
p. 954 

Organization by, § 30 
Quorum, § 38 

Malfeasance in office, recall for, § 33 
Members, §§ 32-36, pp. 939-952 
Committee service, § 42 
Compensation, § 36, pp. 947-952 
Disability, § 32 
Duties and functions, § 32 
Election, § 32 
Contest, § 34 
Determination of, § 34 
Eligibility, § 32 

Determination, § 34 
Exemption, § 35 
Expenses, § 36, p. 950 
Mileage expenses, § 36, p. 948 
Per diem salaries, § 36, p. 948 
Personal liability for official acts, § 35 
Privileges, § 35 
Qualifications, § 32 

Determination of, § 34 
Removal from office, § 33 
Required to transact business, § 38 
Resignation, § 33 
Term of office, § 33 
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Members—Continued, 

Traveling expenses, § 36, p. 949 
Vacancies in office, § 33 
Method of apportionment, § 31, p. 936 
Mileage expenses, § 36, p. 948 
Modes of procedure, § 39 
Moral obligation of state. 

Recognition of, § 133, p. 1151 
Rejection of claims upon, effect, § 205 
Notice, joint session. § 37, p. 0o3 
Oaths of members, § 32 
Officers and employees, § 49 
Official journal, § 41 
Orders, § 40 
Organization, § 30 

Parliamentary law, organization In accordance 
with, § 30 

Pay days, statutes as applying to, § 36, p. 948 
Per diem salaries, § 36, p. 948 
Employees, § 49 
Personal liability. 

Members for official acts, § 35 
Officers, § 49 

Piecemeal legislation, apportionment, § 31, p. 936 
Place of sitting, § 37, p. 952 
Population, apportionment according to, § 31, 
p. 937 

Powers, § 26, p. 925 
Committees, § 42 

Convene in extraordinary session, § 37, p. 954 
Investigations, § 43, p. 960 
Judge qualifications in elections of members, 
S 34 

Vested in, § 29 
President of senate, 

Acting as governor, § 62 
Lieutenant governor acting as, § 61 
Presiding officer of senate, § 30 
Presumptions, 

Apportionment, § 31, p. 938 
Resolution, § 40 

Priority in considering bills, rules respecting, § 39 
Privileges of members, § 35 
Procedure, rules and modes of, § 39 
Process, immunity of members from service of, 
§ 35 

Proclamation calling special session, § 37, p. 953 
Production of books and papers, investigations, 
§46 

Proxy voting, § 33, n. 77 

Public buildings and places, control and regula¬ 
tion, § 105 

Public officers, members as, § 32 
Punishment for contempt, investigations, § 48 
Qualification of members, § 32 
Determination of, § 34 
Jurisdiction determined, § 30 
Quorum, § 38 

Racial discrimination, apportionment, § 31, p. 936 
Ratification of unauthorized. 

Contract by state officers, § 123 
Loan of public funds, § 155 
Reapportionment of le^slative districts, § 31, 
p. 931 

Recall for malfeasance or misfeasance in office, 
§33 


Legislature—Continued, 

Recess, § 37, p. 955 

Compensation during, § 36, p. 948 
Reconsideration of action, § 39 
Refunding bonds, power to issue, § 187 
Regular sessions, § 37, p. 052 
Reimbursement for expense of subsistence and 
lodging, § 36, p. 950 
Release, 

Debt due to state, § 111 

Manifested intent, defense to action by state, 
§ 220 

Removal of. 

Members, § 33 
Officers, § 49 

Resignation of members, § 33 
Resolutions, § 40 
Restricted meaning, § 29 

Revocation of call for special session, § 37, p. 953 
Rules, 

Government of, § 30 
Procedure, § 39 

Scope of investigation, § 43. p. 963 
Salaries, 

Members, § 36, pp. 947-952 
Officers or employees, § 49 
Seat of government, sitting at, § 37, p. 952 
Secretary of state, custodian of, 

Journal, § 41 
Laws passed, § 64 

Self-incrimination, investigations, § 48 
Sessions, § 37, pp. 952-955 

Committees sitting between, § 42 
Investigations between, § 43, p. 961 
Speaker of assembly, powers and duties, § 66, 
p. 988 

Special fund, creation of, § 158, p. 1198 
Special sessions, § 37, p. 953 

Governor as final judge as to necessity, § 60, 
p. 984, n. 16 

State Institutions, regulations, § 102 
State officer, member as, § 52, p. 972 
State offices, abolition, § 56 
State property, power to dispose of, § 107 
Stated sessions, § 37, p. 952 
Statutory provisions, post 
Subcommittees, delegation of power in investi¬ 
gation, § 43, p. 962 
Subpoenas, 

Investigations, § 45 

Privilege from arrest for disobedience, § 35 
Subsistence, reimbursement for exi)ense of, § 36, 
p. 950 

Subversive activities. Investigations concerning, 
§ 43, IX 961 

Surrender of sovereignty, § 7, p. 895 
Telephone tolls, allowance for expense of, § 36, 
p. 950 

Term of office, § 33 
Officers, § 49 

Time of apportionment, § 31, p. 934 
Torts, waiver of exemption of state from lia¬ 
bility for, § 130, p. 1139 
Transfer of fund, § 158, p. 1199 
Traveling expenses of members, allowance for, 

§ 36, p. 949 

Trust fund, control of, § 132 
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Vacancies in office, § 33 
Waiver, 

Exemption of state from liability for torts, 

§ 130, p. 1139 

Privilege or exemption from arrest, § 35 
Witnesses, compelling attendance at investigation, 
§45 

Levee commissioners. 

Appointment or election, § 68, p. 1004 
State officer, status as, § 52, p. 072 
Levee districts. 

Disbursement of public money to, § 134, p. 11G3 
Funds or credit of state, limitation on use of, 

§ 140 

Liabilities, §§ 128-131, pp. 1134r-1145 

Assumption of liability for torts, § 130, p. 1139 
Officers and Agents, post 
State agencies or instrumentalities, § 131 
Torts, § 129 

Exercise of governmental functions, § 130, 
p. 1137 
Treasury, § 128 

Liberal construction of statutes. 

Authorizing taxpayer*s suit to restrain disburse¬ 
ment of funds for incurment of debt, § 191, 
p. 1254 

Conditioned right to maintain action against state 
on claim, § 207(2), p. 1277, n. 96 
Consenting to suit against state, § 215, p. 1306 
Establishing courts of claims, § 206 
Librarian, 

Appointment or election, § 68, p. 1004 
Bond, discharge of sureties, § 86, p. 1046 
Term of office, § 77, p. 1018 
Vacancy in office, § 72, p. 1010 
Libraries, 

Maintenance of public library, § 105 
Vacancy in office of trustee, § 72, p. 1011 
Liens, 

Bondholders, § 190 

Contracts, laborers or materialmen, § 12T, pp. 
1127-1133 

Pull faith and credit clause as applying to, § 9, 

p. 902 

Indebtedness to state, § 110 
Property acquired by state, § 104, n. 40 

Lieutenant Governor, 

Absence of governor from state, discharge of du¬ 
ties of office, § 74, p. 1012 
Compensation, § 89 

Changes in, § 93, p. 1060 
Overtime, § 92, p. 1053, n. 88 
Death, succession to office, § 75 
Devolution of office, § 75 
Overtime compensation, § 92, p. 1053, n. 88 
Powers and duties, § 61 
President of senate, acting as, § 61 
Vacancy in office, § 72, p. 1010 
Limitation of actions. 

Accrual of claim against state as starting time, 
§ 207(2), p. 1278 

Actions by or against state, § 222 
Claims against state, § 195 

Compliance Jurisdictional in court of clai ms , § 
207(2), p. 1277 

Courts of claims, § 207(2), p. 1276 


Limitation of actions—Continued, 

Defense to just claim, establishment with rea¬ 
sonable certainty, § 195 

Evasion by amendment of pending claim prohibit¬ 
ed, § 207(2), p. 1277 

Federal law, discrimination against enforcement 
of rights under, § 7, p. 875, n. 99 
Pull faith and credit clause as applying to, § 9, 
p. 900, n. 4 

Legal disability, effect on claims against state, 

§ 207(2), p. 1279 

Officers and agents, action on bond, § 87 
Purpose of short limitation on filing claims, § 207 
(2), p. 1276 

Suit against state agency, limitation on claim 
against state not tolled, § 207(2), p. 1276, n. 83 
Timely claims by others, effect of tardy claim, § 
207(2), p. 1281, n, 31 

Tolling, claim against state, effect of suit against 
state agency, § 207(2), p. 1276, n. 83 
Limited delegated powers, general government, § 7, 
p. 869 

Liquidated damages, contracts, provision for, § 125 
Liquidation, indebtedness of state, bonds or other 
securities, § 153 

Live stock inspectors, bond, liability on, § 86, p. 1045 
Livestock sanitary board, appointment or election of 
members, § 68, p. 1004 

Living expenses, officers and agents, allowances for, 
§ 93, p. 1059 

Loan commissioner, bond, discharge of sureties, § 86, 
p. 1046 
Loans, 

Credit, § 137, pp. 1167-1171 
Public funds, § 155 

Constitutional restriction, § 135 
Local government, new states admitted Into union, 
§ 22, p. 923 

Local public policy, federal constitutional limitations, 
§ 7, p. 872, XL 84 

Lockout, contracts, cancellation on account of work 
stoppage due to, § 122 

Lodging, legislature, reimbursement for expense of, 
§ 36, p. 950 

Longshoremen’s Compensation Act, enactment as in¬ 
vasion of reserved powers of state, § 7, p. 894, n. 58 
Lowest responsible bidder, contracts. 

Defined, § 116, p. 1096 
Letting to, § 116, p. 1094 

Lumber, contracts, lien of furnisher, § 127, p. 1130 
Lump sum, appropriations, § 164, p. 1218 
AUocation, § 166 

Machinery, contracts, lien of furnisher, § 127, p. 1130 
Mailing, notice of intention to file c lai m , last date, 
sufficiency, § 207(2), p. 1277, n. 98 
Main channel, river forming boundary, § 18, p. 914 
Majority, legislature, 

Assembly in special session on petition of, § 37, 
p. 954 

Organization by, § 30 
Quorum, § 38 

Vote, appropriation, § 163, p. 1212 
Malfeasance, officers or employees, 

Criminal liability, § 85 
Removal on ground of, § 28, p. 1029 
Mandamus, 

Institution of proceedings in name of state, § 224 
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Judgment, compelling Issuance of warrant for 
payment of, § 232 

Performance of duty by officer, conditions pre¬ 
cedent, § 219, p. 1324, n. 49 

Mann Act, enactment as invasion of reserved powers 
of state, § 7, p. S94, n. 58 

Marginal ocean belt, paramount rights of federal gov¬ 
ernment, § 7, p. 871, n. 82 
Marine boundaries, § 18, p. 915 
Marriage, 

Exclusive control in respect of, § 7, p. 892 
Officers, eligibility as affected, § 67 
Materialmen, contracts of state, rights of, § 126, pp. 
1124 to 1133 

Mathematical computation. 

Appropriations, amount ascertainable by, f 164, 

p. 1216 

Damages, § 208(4), p. 1288, n. 61 
Maturity, 

Bond issues. 

Interest after, § 185 
Redemption prior to, § 189 
Date, warrants, lack of as affecting validity, § 170, 
p. 1232 

Maximum amount, appropriations, specification as es¬ 
sential, § 164, p. 1215 

Mayors, state officers, status as, § 52, p. 972 
Mechanical draftsman, suspension or layoff, seniority 
and preference, § 78, p 1024 
Mechanics’ liens, state property, § 127, p. 1127 
Medical examiners, 

Appointment or election, § 68, p. 1004 
Compensation, changes in, § 93, p. 1060 
State officer, status as, § 52, p. 972 
Mental incapacity, relief from default, claim against 
state, § 207(2), p. 1280, n. 30 
Mileage, 

Legislature, § 36, p. 948 

Officers and agents, allowance for, § 92, p. 1052, 
n. 69 

Military institute, § 102 
Officers or employees. 

Compensation while absent in, § 92, p. 1051 
Officers absent in, vacancy as resulting, § 72, 

p. 1008 

Public funds used for purpose of, § 133, p 1154 
State officers, leave of absence without loss of 
tenure, § 77, p 1018 
Militia, § 102 

Compensation of militiaman Injured in course of 
duty, use of funds for, § 133, p. 1151 
Public money used in aid of, § 133, p. 1154 
Milk, 

Commission, term of office of secretary, § 77, 
p. 1019 

Commissioner, appointment or election, § 68, p. 
1004 

Mine inspectors, state officers, status as, § 52, p. 972 
Mineral oil inspectors. 

Appointment or election, § 68, p. 1004 
Chief of division, § 68, p. 1004 
State officer, status as, § 52, p. 972 
Term of office, § 77, p. 1018 
Mining commissioner, compensation, § 99 
Changes in, 193, p 1060 
Payment and collection, § 96 


Ministerial duties, auditing officers and boards, § 202 
Judicial control and review, § 209 
Misfeasance, officers and agents. 

Liability to third person for, § 84 
Removal on ground of, § 78, p. 1029 
Misrepresentation, contracts. 

Extra expense resulting from, contractor’s right 
to compensation, § 124, p. 1119 
Rescission on ground of, § 122 
Mistake, 

Contracts, avoidance on ground of, § 123 
Correction on judgment, court of claims, § 208(6), 
p. 1293 

Mob violence, protection of property from destruction 
by. § 26, p. 928 
Modification, 

Compacts between states, § 10, p. 904 
Contracts, § 122 

Money, bills, warrants, etc., designed to circulate as, 
§ 178 

Moral obligation of state. 

Claim, audit and allowance, § 199 
Expenditures in discharge of as unauthorized gift 
of public money, § 134, p. 1165 
Funds, use in discharge of, § 133, p. 1150 
Rejection of claim by legislature, effect, § 205 
Mortgages, custody of mortgages evidencing loans of 
public funds, § 155 

Motions, dismissal, court of claims, § 208(1), p. 1283 
Motive, taxpayer, action to restrain unlawful acts of 
officers, § 191, p 1256 
Motor vehicles, 

Accidents, claims, weight and sufficiency of evi¬ 
dence, § 208(4), p. 1289 
Commissioner, 

State officer, status, § 52, p. 972 
Vacancy in office, § 72, p. 1010 
Ownership, § 104, n. 40 
Registration department, claims, § 199 
IMouth of river, boundary purposes, § 18, p. 915 
Municipalities, 

Assumption of debts of, § 138 
Compacts between states as binding on, § 10, p. 
906, n. 71 

Debt limitations as applying to, $ 149 
Funds improperly expended, statute authorizing 
taxpayer’s suit to recover, applicability to- 
state, § 192 

Gifts or grants of public money to, § 134, p. 1163 
Officers distinguished from state officers, § 52, 
p 970 

State officers, agents and police officials as, § 52, 
p 972 

Statutes authorizing taxpayer’s suits, Inapplica¬ 
bility to state, § 191, p. 1253 
Museums, use of public property for, § 104 
Narcotics, federal legislation as invasion of reserved 
powers of state, § 7, p. 894, n. 68 
National defense, powers in respect of, § 7, p. 874 
National Firearms Act, enactment as invasion of re¬ 
served powers of state, § 7, p. 894, n. 58 
National guard, armory at state institutions, § 102 
National matters, exclusive power of federal gov¬ 
ernment to legislate on, § 7, p. 885 
Natural resources, 

Appointment or election of director of department,. 
8 68, p. 1004 
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Conservation and utilization of, I 20, p. 927 
Creation of indebtedness for development of, § 143 
Jurisdiction of conservation commissions in re¬ 
spect of, § 66, p. 993 

Power to conserve and regulate, § 2, n. 30 
Navigable waters, concurrent jurisdiction with re¬ 
spect of, § 5, p. 864 

Necessary parties, taxpayer’s action, § 193, p. 1259 
Negligence, 

Independent contractors, liability for injury re¬ 
sulting, § 130, p. 1143 
Liability for injury resulting, § 129 
Officers and agents, liability to third persons for, 
§84 

Negotiability, 

Bills and notes issued, § 177 
Bonds issued by, § 186 
Warrants, § 173 

Negro Industrial commission, term of members, § 77, 

p. 1018 

New Constitution, effect of adoption, § 24 
New states. 

Admission, § 22, pp. 920-923 
Annexation, § 23 

Establishment, §§ 21-23, pp. 920-923 
Separation of territory for formation of, | 11 
New trial, actions involving, § 230 
Nonfeasance, officers or employees, criminal liability, 
§85 

Nonresidents, courts of claims, right to bring pro¬ 
ceedings in, § 208(2) 

Nonsuit, action by or against, § 229 
Notes, 

Custody of notes evidencing loans of public funds, 
% 155 

Legislative power to issue, § 177 
Notices, 

Appeal or error from judgment in favor of state, 
§ 233 

Bond issues, § 181 

Sale of bonds, § 184 
Contracts, 

Claim on bond of contractor, § 119, p. 1104 
Power of officer executing, § 113, p. 1088 
Foreclosure of mortgage securing loan of public 
funds, § 155 
Intention to file claim. 

Against state, § 207(2) 

Pleading, not construed as, § 208(3), p. 1286 
Legislature, joint session, § 37, p. 953 
Mailing on last day, sufficiency, claim against 
state, § 207(2), p. 1277, n. 98 
Officers and agents. 

Abolition of office, § 66 
Removal from office, § 78, p. 1029 
Suspension from office, § 78, p. 1022 
Oaths and affirmations. 

Auditor, $ 63 

Governor, devolution of office on failure to take 
oath, § 74, p. 1013 
Legislature, members, § 32 
Officers and agents, § 76 

Objections, taxpayer’s action, plaintiff’s right to main¬ 
tain, § 193, p. 1258 
Obligations, 

See, also, Claims, generally, ante 


Obligations—Continued, 

Appropriations, condition to enforcement, 5 100 
Bills and notes, power to issue, § 177 
Bond issues, generally, ante 
Credit of state, pledging for payment of, $ 137. 
p. 1170 

Disbursements and discharge of as unauthorized 
gift of public money, § 134, p. 1164 
Order of payment, § 157 
Ocean boundaries, § 18, p. 915 

Jurisdiction with respect to, § 3 
Officers and agents, §§ 50-100, pp. 969-1072 
Abandonment of office, § 78, p. 1021 
Abolished office, action against officer, § 216, p. 
1317, n. 82 

Abolition of offices, § 66 

Compensation of incumbent, § 89 
Accountancy boards, member as state officer, § 52, 
p. 972 

Accounting, § 159 

Revenues collected, § 83 

Accounts, powers and duties of officers concerned 
with, § 66, p. 989 
Actions by or against. 

Authority to institute or defend, § 224 
Bonds, § 87 

Bringing in name of, § 225, p. 1333 
Conditions precedent, § 219 
Jurisdiction and venue, § 223 
Parties defendant, § 225, p. 1335 
State on behalf of, § 217, pp. 1322, 1323 
Additional bond as disbursing agent, § 86, p. 1945 
Administrative, 

Extent of power, § 52, p. 971 
Removal from office in proceedings before, 
§ 78, p. 1033 

Agreements between states by administrative of¬ 
ficials, § 10, p. 905 
Allegiance, oath of, § 76 
Amount of bond, liabilities, § 86, p. 1045 
Appointment and election, §§ 68-71, pp. 1009-1007 
Advice and consent of senate, § 68, p. 1(X)2 
Canvass of election, § 68, p. 1003 
Centennial commissioners, § 71 
Civil service, § 68, p. 1002; § 70 
Commission as essential, § 68, p. 1000 
Concurrence in appointment by governor, § 68, 

p. 1001 

Constitutional provisions, § 68, p. 1000 

Contest of election, § 68, p. 1003 

Deputies and assistants, § 69 

Executive power to appoint, § 68, p. 1000 

Exercise of power of selection, § 68, p. 1000 

Legislative power, § 68, p. 1001 

Nominations, § 68, p. 1001 

Particular officers, § 68, p. 1003 

Restrictions, § 55 

Rules governing, § 68, p. 1000 

Time, § 70 

Appropriations, salaries, § 164, p. 1221 
Arbitrary removal from office, § 78, p. 1028 
Architect as state officer, § 52, p. 972 
Arid land commissioner as state officer, § 52, p. 971 
Assault, liability of state, § 120 
Assemblyman as state officer, § 52, p. 971 
Assistant factory inspector as state officer, § 52, 
p. 971 
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OflScers and agents—CJontinuedt 
Assistants, 

Compensation, § 00 

Contracts for employment, § 114, p. 1090 
Performance of duties by, § 59 
Removal from office, § 78, p. 1027 
Selection of, § 69 
Term of office, § 77, p. 1018 

Assumption of liability for acts of, § 130, p. 1140 
Attorney general, personal liability for acts bas¬ 
ed on opinion of, § 84 
Auditing, § 201 
Accounts, § 159 
Auditor, generally, ante 
Binding effect of act, § 81 
Bond issues, 

Power to issue, § 179 
Sale of bonds by agent, § 184 
Bonds, §§ 76, 86, 87 

Boundaries, powers and duties as coextensive 
with, § 52, p. 970 

Breach of duty, liabilities and damages, § 83 
Bringing action in name of, § 225, p. 1333 
Canal lock tenders as state officers, § 52, p. 972 
Canvass of election to office, § 68, p. 1003 
Capacity to sue as such, § 217, p. 1323 
Cause for removal from office, § 78, p. 1028 
Centennial commissioner as state officer, § 52, 
p. 971 
Change of. 

Compensation, § 93, pp. 1057-1060 
Status under civil service rules, § 78, pp. 1020- 
1035 

Charges, removal from office, § 78, p. 1029 
Circuit court stenographer as state officer, § 52, 
p. 971 

Citizenship qualifications, § 67 
Citrus commission, members as state officers, § 52, 
p. 972 

Civil service, § 70 

Appointment under, § 68, p. 1002 

Change of status under, § 78, pp. 1020-1035 

Removal from office, § 78, p. 1031 

Suspension of civil service officer, § 78, p. 1023 

Claims by, weight and sufficiency of evidence, 
§ 208(4), p. 1291 

Collecting agent, action by state, nonavailability 
of setrolf or counterclaim, § 221 
Commencement of term of office, § 77, p. 1017 
Commission, 

Compensation by way of, § 92, p. 1052 
Issuance as essential, § 68, p. 1000 
Compensation, §§ 88 to 99, pp. 1048-1071 
Abolition of office, § 89 
Absence in military service, § 92, p. 1051 
Appropriations for salaries, § 164, p. 1221 
Bill increasing salaries as appropriation 
bill, § 165 

Change in respect of, § 93 
Collection of, § 96 
Commission, § 92, p. 1052 
Constitutional provision, § 89 

Restrictions on changes, § 93, p. 1058 
De facto officers, § 100 
Delegation of power to fix, § 92, p. 1055 
Deputies and assistants, § 90 


Officers and agents—Continued, 

Compensation—Continued, 

Extra compensation, § 133, p. 1158 
Services rendered, § 93, p. 1059 
Failure to qualify, § 89 
Fee, § 92, p. 1052 
Fixation, § 92, p. 1053 
Form, § 92, p. 1051 
Increase or decrease in, § 93, p. 1057 
Legislative power, § 92, p. 1054; § 93, p. 1057 
Occupancy of more than one office, § 89 
Overtime, § 92, p. 1053 
Payments of, § 96 

Period to which entitled, § 92, p. 1051 
Principal governing, § 88 
Qualification as condition precedent, § 92, 
p, 1051 

Recovery back of compensation paid, § 99 
Reimbursement for expenses, § 92, p. 1052 
Reinstatement after removal from office, § 95 
Restriction on changes, § 93, p. 1058 
Soldiers bonus, § 93, p. 1C59 
Special agent, § 97 
Status as dependent on, § 52, p. 971 
Statutory provisions, § 89 
Fixation, § 92, p. 1064 
Suspension or removal from office, § 95 
Time of payment, § 96 

Condition precedent to action on bond, § 87 
Congressmen as state officers, § 52, p. 972 
Conservation commissioner as state officer, § 52, 
p. 971 

Constitutional officers, § 52, p. 971 
Constitutional provisions, ante 
Construction of bond, § 86, p. 1014 
Contest of election to office, § 68, p. 1003 
Continuation certificate, bond, $ 86, p. 1045 
Contracts, 

Action on in own name, § 225, p. 1333 
Avoidance of binding contract, § 122 
Employment of servants or assistants, § 114, 
p. 1090 

Liability on, § 84 

Official liability for breach. § 124, p. 1117 
Power to make, § 113, pp. 1085-1088 

Control board, member as state officer, § 52, p. 972 
Conversion of public moneys, criminal liability, 
§85 

Conveyance of land to officer as vesting title in 
state, § 104 

- Convict department derk as state officer, § 52, 
p. 972 

Conviction of felony, vacancy in office as result¬ 
ing, § 72, p. 1008 

Coroners as state officers, § 52, p. 972 
County officers distinguished, § 52, p. 970 
Court bailiffs as state officers, § 52, p. 972 
Court of claims jurisdiction, § 207(1), p. 1274, 
n. 68 

Creation of office, § 52, p. 970; §§ 54,55 
Credit of state, 

Extension of aid to agency of state, § 137, p. 
1170 

Power to pledge, § 137, p. 1169 

Credit sales, liability in respect of, § 83 
Criminal responsibility, § 85 
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Officers and agents—Continued, 

Damages, 

Actions on bonds, § 87 
Liability for, § 83 

Death, filling vacancy as result of, § 72, p. 1010 
Deed by officer in behalf of state as sufficient 
to lien of state land, § 107 
De facto officers, § 100 

Defenses to action on bond, § 86, p. 1044; § 87 
Definitions and distinctions, §§ 50-53, pp. 96&-974 
Delegation of authority, § 59 
Contracts, § 113, p. 1087 
Deposit of funds in custody of, § 155 
Deputies, 

Appointment or election, § 69 
Compensation, § 90 
Exercise of powers by, § 59 
Expiration of tenure, hearing as prerequisite 
to discharge, § 78, p. 1030 
Removal from office, § 78, p. 1027 
Term of office, § 77, p. 1018 
Deputy food commissioner as state officer, § 52, 
p. 972 

Deputy sealer of weights and measures as state 
officer, § 52, p. 972 

Devolution of office, §§ 73-75, pp. 1011-1015 

Disability, § 80 

Disbursements, 

Liability in respect of, § 83 
Salaries, S 164, p. 1222 

Disbursing agent, additional bond, S 86, p. 1045 
Discharge of sureties on bond, § 86, p. 1026 
Disclaimer, abandonment of office by, § 78, p. 1(^1 
Discretion in respect of, § 55 
Disobedience, removal on ground of, § 78, p. 1029 
Disqualifications, § 78, p. 1021 
Duplication of functions, constitutional prohibi¬ 
tion, § 55 

Educational qualifications, § 67 
Election. Appointment and election, generally, 
ante this head 
Eligibility, § 67 

Embezzlement, prosecution charged, § 85 
Employees distinguished, § 53 
Enforcement, 

Federal statutes, § 58, p. 979 
Liability on bond, § 87 

Equalization boards, members as state officers, 
§ 52, p. 972 

Estoppel in respect of liability on bond, § 87 
Evidence, 

Actions on bonds, § 87 
Criminal prosecution, § 85 
Executive, 

Department, appointment of officers, S 68, p. 
1002 

Power to remove from office, § 78, p. 1025 
Regulations, § 58, p. 979 
Exercise of powers, § 58, p. 978 
Existence of vacancy in office, § 72, p. 1008 
Expenses, reimbursement for, § 92, p. 1052 
Experience, qualifications, § 67 
Extent of liability on bond, § 86, p. 1044 
Extra compensation, § 93, p. 1059; § 133, p. 1158 
Failure to qualify, effect of, § 76 
Federal right of control over, § 7, p. 890 
Federal statutes, enforcement of, $ 58, p. 979 


Officers and agents—Continued, 

Fees, compensation by way of, § 92, p. 1052 
Filling vacancies in office, § 72, p. 1009 
Finance, powers and duties of officers concerned 
with, § 66, p. 989 

Fire commissioners, members of board as state 
officers, § 52, p. 972 
Forfeiture of office, § 78, p. 1021 
Functioning through, § 25 
Functions, §§ 57-66, pp. 977-997 
Funds, collections and custody, § 154 
Governor, generally, ante 
Grounds for removal from office, § 78, p. 1028 
Group insurance, benefits as increase in compen¬ 
sation, § 93, p. 1059 

Habitual drunkenness, removal on ground of, 
i 78, p. 1029 

Harbor master as state officer, § 52, p. 972 
Hearing, 

Removal from office, § 78, p. 1029 
Suspension from office, § 78, p. 1022 
Holding over, § 77, p. 1019 

Bond, liability on, § 86, p. 1046 
Vacancy as existing, § 72, p. 1008 
Hotel expenses, allowances for, § 93, p. 1059 
Illegal acts. 

Injury to taxpayer, § 191, p. 1252, n. 21 
Liability of state, § 81 
Presumption, § 191, p. 1253, n. 26 
Restraint, taxpayer’s action, § 191, pp. 1252, 
1253 

Immunities, § 80 

Criminal process, § 85 

Impeachment, removal from office by, $ 78, p. 1034 
Implied power to remove from office, § 78, p. 1026 
Indebtedness of state. 

Constitutional restrictions, § 142, p. 1175 
Restrictions on, § 148 

Indictment and information, prosecution by, § 85 
Individual liability for official acts or omissions, 
§84 

Inherent power to create offices, § 55 
Inspection of public offices, § 66, p. 991 
Insurance commissioner as state officer, § 52, 
p. 972 

Interest and contract, § 113, p. 1087 
Investigations, § 58, p. 979 
Investments, 

Liability for loss resulting, § 83, n. 14 
Powers and duties of officers concerned with, 
§ 66, p. 989 

Judgment, action on bond, § 87 
Judicial removal. 

Power to remove from office, § 78, p. 1025 
Proceedings for removal, § 78, p. 1033 
Review of removal from office, § 78, p. 1033 
Jurisdiction of actions against, § 223 
Laches, action on bonds, § 87 
Leave of absence, loss of tenure, § 77, p. 1017 
Legislative power to, 

Appoint or elect, § 68, p. 1001 
Create offices, § 55 

Prescribe qualifications of officers, § 67 
Remove from office, § 78, p. 1025 
Legislature, § 49 

Member as state officer, § 52, p. 972 
Levee commissioner as state officer, g* 52 p. 972 
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Officers and agents—Continued, 

Liabilities, §§ 82 to 84, pp. 1038 to 1041; § 131 
Bonds, §§ 86, 87, pp. 1043-1048 
Lieutenant Governor, generally, ante 
Limitation, 

Actions, bonds, § 87 
Authority, notice of, § 81 
Number of departments, § 55 
Living expenses, allowances for, § 93, p. 1059 
Loss of state property, liability for, § 83 
Malfeasance, 

Criminal liability, § 85 
Removal on ground of, § 78, p. 1029 
Malpractice, criminal liability, § 85 
Mandamus to compel performance of duty, condi¬ 
tions precedent, § 219, p. 1324, n. 49 
Mayors as state officers, § 52, p. 972 
Medical examiner as state officer, § 52, p. 972 
Mileage, § 92, p. 1052, n. 69 
Military service. 

Compensation while absent in, § 92, p. 1051 
Leave of absence without loss of tenure, § 77, 

p. 1018 

Vacancy as result of absence in, § 72, p. 1008 
Mine inspector as state officer, § 52, p. 972 
Mineral oil Inspector as state officer, § 52, p. 972 
IMlnisterial acts, delegation of, § 59 
Misconduct, 

Disqualifying, § 78, p. 1021 
Removal from office on ground of, § 78* p. 
1028 
Misfeasance, 

Criminal liability, § 85 
Liability to third persons for, § 84 
Motor vehicle commissioner as state officer, § 52, 
p. 972 

Municipal corporations, agents of as state offi¬ 
cers, § 52, p. 972 

Municipal officers distinguished, § 52, p. 970 
Neglect of duties. 

Removal from office on ground of, § 78, p. 
1028 

Suspension on ground of, § 78, p. 1022 
Negligence, 

Liability to third persons, f 84 
State liability, § 130, p. 1141 
New departments or executive offices, prohibi¬ 
tion, § 55 

New states, continuing exercise of duty, § 22, p. 

922 

Nominations for appointment, § 68* p. 1001 
Nonfeasance, 

Criminal liability, § 85 
Removal on ground of, § 78, p. 1029 
Notice, 

Abolition of office, § 56 
Removal from office, § 78, p. 1029 
Suspension from office, § 78, p. 1022 
Number of departments, limitation on, § 55 
Oath of office, § 76 
Office hours, $ 69 
Official bonds, §§ 76, 86, 87 

Overthrow of government, removal of officer ad¬ 
vocating, § 78* p. 1028 
Overtime compensation, § 92, p. 1053 
Parks, 

Boards, members as state officers, § 52, p. 972 
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Parks—Continued, 

Commissioner as state officer, § 52, p. 972 
Particular officers, § 52, p. 971 
Parties, action on bond, § 87 
Penal liability to private persons, § 84 
Performance of duties, § 59 
Period of liability on bond, § 86, p. 1046 
Personal liability for unauthorized act, § 84 
Pleading, actions on bonds, § 87 
Plumbers examination and registration board, 
members as state officers, § 52, p. 972 
Police official of municipality as state officer, S 
62, p. 972 
Political, 

Activities, disqualification, § 67 
Contributions, penalty for soliciting, § 85 
Powers and duties, §| 57-66* pp. 977-997 
Auditor, § 63 
Comptroller, § 66, p. 900 
Delegation of authority, § 59 
Exercise of powers, § 58, p. 978 
Governor, -§ 60, pp. 981-984 
Investigations, § 58, p. 979 
Legislative power to increase or diminish du¬ 
ties, § 59 

Lieutenant Governor, § 61 

Notice of limitations on authority, § 81 

Performance of duties, § 59 

Presumptions, § 59 

Probation officers, § 66, p. 988 

Rural credit board, § 66, p. 992 

Secretary of state, § 64 

Territorial extent, § 52, p. 970; § 58* p. 979 

Time devoted to duties, § 59 

Treasurer, § 66 

Predecessors, responsibilities for acts of, § 84 
Presidential electors as state officers, § 52, p. 972 
Presumptions, performance of duty, § 59 
Previous incumbency as affecting eligibility, § 
67 

Private practice of profession, § 80 
Privileges, § 80 

Proceedings before state commission or depart* 
ment, § 58, p. 980 

Prohibition of new permanent offices, § 55 
Property of state, possession by, § 104 
Public administrators as state officers, § 52, p. 
972 

Public printer as state officer, f 52, p. 972 
Punitive damages, action on bond, § 87 
Qualifications, §§ 67, 76 

Compensation as dependent on, § 92, p. 1051 
Ratification of unauthorized contract, § 123 
Recess appointments to fiU vacancies in office, 

§ 72, p. 1009 

Registrar of vital statistics as state officer, § 52, 
p. 972 

Reinstatement after removal from office, § 79 
Compensation, § 95 
Removal from office, § 78, p. 1025 
Civil service law, § 78, p. 1031 
Compensation, f 95 

Elective executive officer, § 78, p. 1035 
Judicial review, § 78, p. 1033 
Mode of effecting, § 78* p. 1032 
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Officers and agents—Continued, 

Hemoval from office—Continued, 

Particular persons as state officer, § 78, p. 
1034 

Procedure, 8 78, p. 1033 
Reinstatement, § 79 

Territorial officer as state officer for purpose 
of, § 78, p. 1035 
Representation of state, § 81 
Residence qualifications, § 67 
Resignation, § 78, p. 1021 

Filling vacancy resulting, § 72, p. 1010 
Holding over until appointment of succes¬ 
sor, § 77, p. 1020 

Restraining unlawful acts. Taxpayers actions, 
generally, post 

Restriction on method of selecting incumbent, 
§ 55 

Rights and remedies of sureties in action on bond, 
§ 86, p. 1044 

Salaries. Compensation, generally, ante this head 
Scope of liability on bond, § 86, p. 1044 
Secretary of State, generally, post 
Selection. Appointment and election, generally, 
ante this head 

Sentenced to penitentiary, vacancy as resulting, 
§ 72, p. 1009 

Set-off and counterclaim in actions against, § 221 
Settlement of debt due to state, $ 111 
Sex qualifications, § 67 
Soldiers bonus, § 93, p. 1059 
Sovereign powers, § 58, p. 977 
Special agent, compensation, § 97 
Statutory provisions, post 
Subordinance, liability for wrongful acts of, § 84 
Superintendent of banks as state officer, § 52, p. 
972 

Supervision of public offices, § 66, p. 991 
Supreme Court officers as state officers, § 52, p. 
972 

Suspension from office, 8 78, p. 1021 
Compensation, 8 95 
Reinstatement after, 8 79 
Vacancy in office as resulting, § 72, pi 1008 
Tax commissioner as state officer, 8 52, p. 972 
Taxpayers actions, generally, post 
Technical experts, employment of, 8 59 
Temporary offices, creation of, 8 55 
Term of office, 8 77. pp. 1017-1020 
Constitutional provision, 8 55 
Territorial extent of powers, § 52, p. 970; 8 58, 
p. 979 

Third persons, liability to, 8 84 
Time, 

Devoted to duty, 8 59 
Selection, 8 70 
Torts, 

Inability for, 88 84,131 
State’s liability, 8 129; 8 130, p. 1137 
Waiver of exemption from liability, 8 130, p. 
1139 

Travelling expenses, 8 92, p. 1052, n. 71 
Allowances for, 8 93, p. 1059 
Trial, 

Actions on bond, 8 87 
Criminal prosecution, 8 85 
Removal from office, 8 78, p. 1030 


Officers and agents—Continued, 

Unauthorized and Illegal acts, state’s consent to 
suit unnecessary, § 216, pp. 1310-1318 
Usage, powers varied or enlarged by, § 58, p. 978 
Vacancies in office, 8 72, pp. 1007-1011 

Deputy holding office during period of, 8 77, p. 
1018 

Discussion of civil service commission with 
respect of filling, 8 78, p. 1020 
Failure to qualify, 8 76 

Validity of bond as essential to liability on, § 86, 
p. 1044 

Venue of actions against, § 223 
Veterans, 

Removal from office, preference, § 78, p. 1031 
Transfer, 8 78, p. 1020 
Waiver, 

Claim on bond, 8 87 
Sovereign rights, 8 58, p. 977 
Warrants, power to issue, § 169 
Water commissioner as state officer, § 52, p. 972 

Official journal, legislature, 8 41 
Oil inspection, appointment or election of state super¬ 
visor, 8 68, p. 1004 
Oil inspectors. 

Term of office, 8 77, p. 1018 
Vacancy in office, 8 72, p. 1010 
Opium, federal legislation as invasion of reserved 
powers of state, 8 7, p. 894, n. 58 
Orders, legislature, 8 40 

Organic law, admission of new state, § 22, p. 921 
Organization of government, § 25 
Other states, 

Consent of state to be sued in courts of, necessi¬ 
ty, 8 214, p 1302 
Contracts with, § 112 

Full faith and credit to public acts etc., § 9, pp. 
897-903 

Land situated in, power to acquire and hold, 8 104 
Relation to, 8 8 

Overthrow of government, officers or employees ad¬ 
vocating, removal on ground of, 8 78, p. 1028 
Overtime compensation, officers or employees, § 92, p. 
1053 

Paramount sovereignty, federal government, § 7, p. 
867 

Par, bond issues, sale of bonds at par, § 184 
Pari-mutuel racing, validity of statutes relating to, 
8 26, p. 926, n. 41 
Parks, 

Boards, state officer, member as, 8 52, p. 972 
Claims by persons using, weight and sufficiency 
of evidence, 8 208(4), p. 1292 
Commissioners, 

Regulation as to operation of automobiles 
etc., 8 105 

State officer, status as, 8 52, p 972 
Term of office, 8 77, p. 1018 
Hazards in use of, obligation to warn against, 
8 105 

Powers and duties of commissions or boards, 8 66, 
p. 996 

Public money used for establishment and main¬ 
tenance, 8 133, p. 1154 

Parliamentary law, legislature^ organization in ac¬ 
cordance with, 8 30 
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Parties to actions, § 225, pp. 1332-1337 

Boards or commissions not to separate entities, 
§ 218 

Boundary actions, § 19 

Contractors, taxpayer’s action to restrain dis¬ 
bursement of funds, § 191, p, 1257, n. 66 
Contracts, § 225, p. 1334 

Action on bond of contractor, § 119, p. 1106 
Foreclosure lien of laborers or materialmen, 
§ 127, p. 1133 

Corporate taxpayer, § 191, p. 1254 
Courts of claims, § 208(2) 

Defendants, 

Boards or commissions, § 218 
Constitutional provisions prohibiting state 
from being named, § 214, p. 1303, n. 14 
Foreclosure of mortgage securing loan of public 
funds, § 155 

Governor, taxpayer’s action to enjoin disburse¬ 
ment of certain funds, § 191, p. 1257, n. 66 
Joinder, 

Actions by or against state, § 225, p. 1335 
Courts of claims, § 208(2) 

Taxpayer’s action, § 193, p. 1259 
Necessary parties, courts of claims, § 208(2) 
OflOicers or agents, § 217, p. 1323 
Action on bond, § 87 

Petition for leave to file taxpayer’s action, rules, 
§ 191, p. 1257 

State boards, § 217, p. 1323 

State, interest in subject matter, necessity, § 217, 
p. 1322 

Taxpayers, § 191, p. 1254; § 193, p. 1259 

Bestraining unlawful acts of officers, § 191, 
pp. 1252,1253 

Payment, 

Acceptance, claim against state, % 212 
Appropriation, 

Provisions for as essential, § 163, p. 1208 
Specification of fund for as essential, $ 164, 
p. 1214 

Bond issues, provision for, § 182 
Bonds issued. 

Sinking fund, § 188 
Statutory provisions, § 189 
Claims against state, restrictions, § 212 
Indebtedness of state, provision for, § 145 
Refunding bonds, provision for, § 182 
Warrants, § 175 

Order of presentation, § 170, p, 1233 

Pay roll audit, term of office of supervisor, $ 77, p. 1019 
Penal laws, full faith and credit clause as applying to, 
§ 9, p. 902 

Penalties, funds raised by as public funds, § 154, n. 24 
I^enitentiary commissioners. 

Appointment or election, § 68» p. 1004 
Term of office, § 77, p. 1018 

Pensions. Employees, ante 
People, state as connoting, § 1 
Per diem salary, legislature, § 36, p. 948 
Employees, § 49 

Performance or breach, contracts, §8 124, 125, pp. 
1114-1124 

Bond for performance of, § 118 
Permissive powers, § 7, p. 885, n. 71 
Permits, parks, advertising si^, 8 105 


Personal appearance, claimant in court of 
action, § 208(1), p. 1282 

Personnel boards, powers and duties, 8 P. 988 
Personal injuries. 

Incompetent damages, court of claims, 8 2(^6), 
p. 1294, n. 1 

Moral obligation to make compensation for, 8 133, 
p. 1151 

Person, status as, 8 1 

Petition. See Bill, complaint or petition, generally, 
ante 

Pharmacy board. 

Appointment or election of members, 8 P* 1004 
Removal of members, 8 78» p. 1027 
Physical disability, governor, devolution of office, 8 74, 
p. 1013 

Physical incapacity, relief from default, claim against 
state, 8 207(2), p. 1280, n. 30 
Plans and specifications, contracts, reservation of 
right to make changes, 8 120, p. 1110 
Plats, power of state to plat land owned by it, 8 107, 
n. 77 
Pleading, 

Actions by or against, 8 227 
Boundaries, actions involving, 8 19 
Complaint. Bill, complaint or petition, generally, 
ante 

Contracts, 

Actions on, 8 125 

Bond of contractor, 8 119, p. 1106 
Enforcement of lien of laborers or material- 
men, 8 127, p. 1133 
Counterclaim, generally, ante 
Courts of claims, § 208(3) 

Federal laws, controlling effect, 8 7, p. 875, n. 98 
Intervention in actions involving, 8 225. p. 1336 
Notice of intention to file claims not construed as 
pleading, 8 208(3), p. 1286 
Officers and agents, actions on bonds, 8 87 
Petition. Bill, complaint or petition, generally, 
ante 

Prayer for reUef, 8 208(3), p. 1286, n. 1 
Rules, court of claims, 8 208(3), p. 1285 
Set-off, actions by and against state, 8 221 
Variance, courts of claims, 8 208(3), p. 1285 
Pledges, credit, 8 137, pp. 1167-1171 
Plumbers examination and registration board, state 
officer, member as, 8 52, p. 972 
Powers. Officers and agents, ante 
PoUce, 

Appointment or election, 8 68, p. 1004 
Assaults, liability for, 8 129 
Compensation of state police officer, 8 89 
Powers and duties of state police, § 66, p. 994 
Removal of state police officer from office, 8 78, 
p. 1027 

Grounds, 8 78, p. 1029 
Notice and hearing, 8 78, p. 1030 
Su^nsion or layoff, seniority and preference, 

8 78, p. 1025 

Term of office, 8 77, pp. 1018,1019 
Police power, 

Confiict of state law based on with federal law, 
8 7, p. 882 

Engaging in business in exercise of, 8 20, p. 927' 
Federal government as subject to, 8 7, p. 877 
Funds, use and exercise of, 8 133, p. 1153 
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Police power—Continued, 

Property of United States subject to, § 7, p. 87S 
Repugnancy of law passed under with federal 
legislation, § 7, p. 887, n. 93 
Superseding federal legislation, § 7, p. 888 
Presumptions, § 7, p. 886 

Zoning regulations in exercise of, § 26, p. 928 

Political activities, officers and agents, disqualifica¬ 
tion, § 67 

Political contributions, officers or employees, penalty 
by soliciting, § 85 
Political corporation, 

Remedies and rights of action, § 217, pp. 1321, 
1322 

State’s capacity to sue as, § 213 
Political organizations, gifts or grants of public mon¬ 
ey to, § 134, p. 1163 
Political status, § 7, p. 867 
Political subdivisions. 

Actions by state on behalf of, § 217, pp. 1322, 1323 
Assumption of debts of, § 138 
Preference in respect of indebtedness to, § 110 
Population, legislative apportionment according to, 
§ 31, p. 937 

Port commissioners, state agency, status as, § 66, 
p. 994 

Port development, creation of indebtedness for pur¬ 
pose of, § 143 
Port wardens. 

Appointment or election, § 68, p. 1004 
Removal from office, § 7^ p. 1027 
Term of office, § 77, p. 1018 
Powers 

See also Jurisdiction, generally, ante 
Auditor, § 63 
Comptroller, § 66, p. 900 

Concurrent powers, state and federal government, 
§ 7, p. 882 

Contracts, generally, ante 
Corporations controlled by, § 101 
Disposal of state property, § 107 
Governmental powers, § 26, pp. 925-928 
Governor, § 60, pp. 981-984 
Incidental powers, § 7, p. 869 
Legislature, generally, ante 
Permissive powers, § 7, p. 885, n. 71 
Reserved powers, generally, post 
Seat of government, location, § 27 
Secretary of state, § 04 
Treasurer, § 65 

Practical construction, contracts, weight given to, 

§ 120, p. 1108 

Prayer for relief, court of claims, § 208(3), p. 1285, 
n. 1 

Predecessors, state officers responsible for acts of, 
§ 84 

Preferences, 

Employees, suspension of civil service employees, 
§ 78, p. 1023 

Warrants, payment, § 157 
Preliminary proceedings, bond Issues, § 181 
Prerogative powers, governor, § 60, p. 982 
Prescription, boundaries, establishment on principles 
of, § 17 

Presentation, warrants, payment in order of, $ 170, 
p. 1233 

Presentment, claims, ante 


Presidential electors, state officers, status as, $ 52, 
p. 972 

President of senate. 

Absence of governor from state, devolution of 
office, § 74, p. 1012 
Governor, 

Acting as, § 62 

Devolution of powers and duties on, § 75 
Lieutenant governor, 

Acting as, § 61 
Performing duties of, § 75 
Presumptions, 

Actions involving, § 228 
Appropriations, § 166 

Bondholders, innocent purchasers for value, § 186 
Contracts, 

Actions, 

Bond of contractor, § 119, p. 1107 
Recovery of contract price, § 125 
Assignment, § 121 

Enforcement of lien of laborers or material- 
men, § 127, p. 1133 

Good faith in awarding, § 116, p. 1097 
Corporations, validity, § 163, p. 1207 
Courts of claims, § 208(4), p. 1287 
Federal legislation, limited effect, § 7, p. 886 
Legislature, 

Apportionment, § 31, p. 938 
Resolutions, § 40 

Officers and agents, performance of duties, § 59 
Purchase of land by state, validity, § 104, n. 40 
Sovereign powers, surrender of, § 2 
Violation of constitution or laws by officer rather 
than state, § 191, p. 1253, n. 26 
WaiTants, validity, § 170, p. 1231 

Prima facie case, taxpayer’s action, necessity of es¬ 
tablishing, § 193, p. 1260 

Printing, powers and duties of department, boards, 
etc., § 66, p. 995 
Priorities, 

Contracts, liens of laborers and materialmen, 
§ 127, p. 1130 

Indebtedness to state, § 110 
Prior service credit, retirement of employees, § 94, 
p. 1063 

Prisons, appointment or election of, 

Director of state prison, § 08, p. 1004 
Superintendent, § 71 
Private claims, § 201, p. 1267, n. 48 
Private business, power to engage in, § 26, p. 023 
Private enterprise, public funds used encouraging, 

§ 133, p. 1155 

Private laws, appropriation, § 163, pw 1213 

Private undertaking, a'edit of state, loan for aid of, 

§ 137, p. 1167 

Privileges, legislature, members, § 35 
Probation officers, powers and duties, § 66, p. 988 
Procedure, appropriations, making of, § 163, p. 1211 
Process, 

Actions by or against, § 226 

Legislature, immunity of members from service 
of, § 35 
Prodamations, 

(Governor, § 60, p. 984 

Special session of legislature, § 37, p. 953 
Production of books and papers, legislative investiga¬ 
tions, § 46 
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Program commission, appointment or election of mem¬ 
bers, § 68, p. 1004 
Proof, 

Burden of proof, generally, ante 
Criminal prosecutions, officers, § 83 
Material facts, courts of claims, § 208(4), p. 1287 
Property, §§ 104-111, pp. 1075-1084 

Actions involving, plaintiffs, § 225, p. 1333 
Claims by persons using, weight and sufficiency 
of evidence, § 208(4), p. 1292 
Constitutional limitations on power to dispose of, 
§ 107 

Exemption from execution, § 232 
Indebtedness to state, generally, ante 
Insurance on state property, § 105 
Interest claimed by state, necessity of consent 
to action affecting it, § 216, p. 1320 
Lease of state property, § 107 
Mechanics* liens, § 127, p. 1127 
Power to acquire and hold, § 104 
Public buildings and works, generally, post 
Removal from premises leased to state, accrual 
of claim, § 207(2), p. 1279 
Rights, determination of, § 7, p. 891 
Sales and conveyances, § 107 
Statutory provisions, sale for other disposal, 1107 
United States, police power as extending to, § 7, 
p. 878 
Proprietary, 

Activities as subject to federal regulatory stat¬ 
utes, § 7, p. 803 

Capacity, torts, liability in respect of, § 130, 
p. 1139 
Rights, § 104 

Concurrent Jurisdiction, agreement for, § 5, 
p. 863 

Prospective operation, appropriations, § 163, p. 1209 
Prospective profits, contracts, liability of state break¬ 
ing contract, § 125 

Protection, public rights, remedies and rights of ac¬ 
tion of state, § 217, p. 1322 

Protest, contracts, extra work done under, compensa¬ 
tion, § 124, p. 1118 
Proxy voting, legislature, § 33, n. 77 
Public administrators. 

Election or appointment, § 71 
Removal from office, rules governing, § 78, p. 
1034 

State officer, status as, § 52, p. 972 
Public affairs. 

Jurisdiction of state board of, § 66, p. 989 
Vacancy in office of member of board, § 72, p. 
1010 

Public buildings and works, 

Appointment and election of, 

Custodian of public property, § 68, p. 1003 
Members of board, § 68, p. 1004 
Assumption of liability or defective condition, § 
130, p. 1140 

Bond of member of board, liability on, § 86, p. 
1045 

Contracts, generally, ante 
Control and regulation, § 105 
Damages to property result with construction or 
operation, liability in respect of, § 130, p. 
1138 


Public buildings and works—Continued, 

Duties of officers, boards, etc., in respect of, § 66, 
p. 995 

Injury as result of defects, liability, $ 129 
Legislative power, § 103 
Authorization, § 105 
Term of office of director, § 77, p. 1018 
Vacancy in office of superintendent, § 72. p. 1011 
Public construction, vacancy in office of superintend¬ 
ent, § 72, p. 1010 
Public corporations, § 101 
Property held by, § 104 

Public disorders, responsibility for acts and sup¬ 
pression of, § 130, p. 1142, n. 2 
Public examiner, term of office of assistant, § 77, p. 
1019 

Public funds. Funds, generally, ante 
Public health, protection of, § 103 
Public improvements. Contracts, generally, ante 
Public inspection, compensation of superintendent, 
changes in, § 93, p. 1060 

Public instruction, compensation superintendent, § 89 
Public lands, 

Bonds of commissioner, liability on, § 86, p. 1045 
Powers in respect of, § 7, p. 879 
Use of public funds for protection, § 133, p. 1153 
Public officers. Officers and agents, generally, ante 
Public policy, 

Collecting agent, actions against by state^ § 221, 
p. 1327, n. 71 

Conflict with federal laws, § 7, pp. 872, 879 
Contracts contrai-y to, validity, § 120, p. 1111 
Determination of, § 7, p. 891 
Sovereign immunity from suit, § 214, p. 1302 
Public printer. 

State officer, status as, f 52, p. 972 
Vacancy in office, § 72, p. 1010 
Public printing, 

Competitive bids, letting contracts on, S P* 
1094 

Contracts for, § 114, p. 1091 
Public purpose, bond issue, § 179 
Public question, taxpayer’s action to restrain unlawful 
acts of officers, § 191, p. 1256 
Public records, secretary of state as keeper of, § 64 
Public rights, enforcement or protection, remedies and 
rights of actions of state, g 217, p. 1322 
Public utilities. 

Commissioner, appointment or election, § 68, p. 
1004 

Federal legislation as invasion of reserved pow¬ 
ers of state, § 7, p. 894, n. 58 
Public welfare boards, powers and duties, § 66, p. 
988 

Publication of notice, bond issue, § 181 
Punitive damages, 

Pull faith and credit clause as applying to, § 9, 
p. 901, n. 7 

Officers and agents, action on bond, § 87 
Purpose, appropriations. 

Special appropriations, § 164, p. 1220 
ISpecifications, § 164, p. 1217 
Qualifications, 

Legislature, members, determination of, g 34 
Officers and agents, g 76 
State officers, g 67 
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Qualifying, 

Governor, devolution of ofdce on failure to quali¬ 
fy, § 74, p. 1013 

Officers and agents, compensation as dependent 
on, § 92, p. 1051 

Quantum meruit, contracts, recovery by contractor 
on, § 124, p. 1117 
Questions of law and fact, 

Action by or against, § 229 

Boundaries, construction of instruments defining, 

§ 19 

Contracts, actions for recovery of contract price, 
§ 125 

Quieting title, state interest, necessity of consent to 
action, § 216, p. 1320 

Quo warranto, institution of proceedings in name of 
state, § 224 
Quorum, 

Auditing board, § 204, p. 1271, n. 23 
Legislature, § 38 

Racial discrimination, legislature, apportionment, § 
31, p. 936 

Racing commission, powers and duties, § 66, p. 988 
Railroad commissions and conunissioners, 
Appointment or election, § 68, p. 1004 
Ck)mpensation, § 89 

Payment and collection, § 96 
Recovery back of compensation paid, § 99 
Powers and duties, § 66, p. 988 
Vacancy in office, § 72, p. 1010 
Railroads 

Credit of state, lending in aid of, § 140 
Power to operate, § 26, p. 926, n. 45 
Rangers, powers and duties of state rangers, § 66, p. 
995 

Rates and charges, power to fix, § 26, p. 927 
Ratification, 

Bond issues, $ 183 

Boundary dispute, settlement of, S 15 
Contracts, unauthorized contract, § 123 
Sale of state property, unauthorized sale, § 107 
Real estate boards, powers and duties, § 66, p. 988 
Real party in interest. 

Actions brought in name of, § 225, p. 1333 
Taxpayer’s action, § 193, p. 1259 
Real property, recovery, remedy of state, § 217, p. 
1322 

Reapportionment, 

Legislative districts, § 31, p. 931 
Senatorial districts, effect of failure to make, § 
7, p. 869, n. 58 

Recess, 

Appointments, governor, 8 72, p. 1009 
Commissioners, 

Appointment or election, § 68, p. 1004 
Removal from office, § 78, p. 1027 
Legislature, § 37, p. 955 

Compensation during, § 36, p. 948 
Reciprocal agreements, adjoining states, statutory 
provisions, § 10, p. 905 
Reclamation of submerged land, § 103 
Reconsideration, legislature, § 39 
Reconstruction, seceding states, § 13, p. 910 
Reconstruction Finance Corporation, federal act cre¬ 
ating as invasion of reserved powers of state, § 
7, p. 894, n. 58 
81 C.J.S.—92 


Redemption, 

Bond issues. 

Provision for, § 182 
Statutory provisions, § 189 
Warrants or certificates of indebtedness, 8 174 
Referendum, indebtedness of state, § 146 
Reformatories, appointment or election of warden, 8 
68, p. 1004 
Refunding bonds. 

Facsimile signature, sufficiency, § 183, n. 95 
Legislative power to issue, § 187 
Payment, provisions for, § 182 
Refunds, general fund, appropriation as essential, § 
162 
Regents, 

Compensation of members of board, § 89 
ISug^ension from office, § 78, p. 1023 
Vacancy in office, § 72, p. 1010 
Registrar of vital statistics, state officer, status as, 
§ 52, p. 972 

Registration and education, powers and duties of of¬ 
ficers of department, § 66, p. 988 
Registration, warrants, unpaid warrants, § 175 
Regular sessions, legislature, § 37, p. 952 
Reissuance of bonds, § 187 

Relation to other governments, §§ 8-12, pp. 866-908 
Relators, actions involving, § 225, p. 1334 
Release, 

Contracts, surety on bond of contractor, § 118; § 
119, p. 1103 

Death due to state, § 111 
Reliction, boundaries as affected, § 18, p. 917 
Relief, default, claims against state, § 207(2), p. 1280 
Relief commissions, 

(Powers and duties, § 66, p. 988 
Removal of member, notice and hearing, § 78, p. 
1030 

Religious purposes. 

Funds or credit of state, use for, 8 139 
PubUc funds, use for, § 133, p. 1157 
Remedies. Actions, ante 
Removal, 

Grovemor from state, devolution of office, § 74, p. 
1011 

Officer, § 78, p. 1025 
Legislature, § 49 

Renewal, appropriations, § 163, p. 1210 
Repeals, continuing appropriations, § 165 
Republican government, federal guaranty, § 7, p. 868 
Repugnancy between state and federal legislation, 8 
7, p. 885 

Requisitions, warrants issued on, § 170, p. 1234 
Rescission, contracts, § 122 
Reserved powers, 

Encroachment on, § 7, p. 889 
Impairment or abridgement, § 7, p. 889, n. 12 
Intention of Congress to exclude states from ex¬ 
ercising, 8 7, p. 886 

Invasion of by federal government, 8 7, p. 892 

Recognition of, 8 7, p. 888 

Supremacy, 

Exercise of congressional power, 8 7, p. 882 
Federal power as against, § 7, p. 871 
Residence, state officers, qualifications in req>ect of, 
8 67 

Resignation, 

Governor, devolution of office, 8 74^ p. 1014 
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Resignation—Continued, 

Legislature, members, $ 33 
Officers or employees, § 78, p. 1021 

Holding over until appointment of successor, 
§ 77, p. 1020 

Res ipsa loquitur, courts of claims, application of doc¬ 
trine, § 208(4), p. 1287 
Resolutions, 

Appropriation, § 103, p. 1211 
Legislature, § 40 
Warrants, revocation, § 172 
Retirement. Employees, ante 
Revenue, 

Agents, powers and duties, § 66, p. 997 
Constitutional provisions, § 132 
Vacancy in office of member of board, S 72, p. 
1010 

Revenues. Funds, generally, ante 
Reversion, property of state dedicated to particular 
use, § 107 

Revival of judgment against state, $ 231 
Revocation, 

Grants of state property, § 107 
Warrants, § 172 
Right to sue, § 213 

Rights and remedies of taxpayers, §§ 191-193 
Rivers, 

Boundaries along, $ 18, p. 914 
Improvement of channels, § 103 
Road districts. 

Disbursement of public money to, § 134, p. 1163 
Improvement district, public moneys used for pay¬ 
ing indebtedness, § 133, p. 1154 
Roads and bridges, funds or credit of state, limita¬ 
tion on use of, § 140 

Rules, court of claims, pleading, § 208(3), p. 1285 
Rural credit boards, powers and duties, § 66, p. 902 
Salaries. Compensation, generally, ante 
Sales, state property, § 107 

School districts, disbursement of public money to, § 
134, p. 1163 

School for blind, appointment or election of princi¬ 
pal, § 68, p. 1004 

Scrip, issuance requisites and validity, § 170, pp. 1231— 
1234 
Seal, § 28 

Governor, use of, § 60, p. 984 
Secretary of state, custodianship, § 64 
Seas, boundaries along, § 18, p. 915 
Seat of government, § 27 

Legislature, sitting at, § 37, p. 952 
Secession, § 13, pp. 908-911 
Secretary of state. 

Assistants, selection of, § 69 
Auditor, performance of duties of, $ 64 
Bond, liability on, § 86, p. 1045 
Compensation, § 89 

Changes in, § 93, p. 1060 
Payment and collection, § 96 
Recovery back of compensation paid, S 90 
Governor, 

Acting as, § 74, p. 1012 
Validity of acts when acting as, § 64 
Impeachment, removal from office by, § 78, p. 
1034 

Legi^ture, custodian of Journal, S ^ 

(Powers and duties, $ 64 


Secretary of state—Continued, 

Removal from office, § 78, p. 1027 
Ground, § 78, p. 1029 
Notice and hearing, § 78, p. 1030 
Seal, custodianship, § 64 
Suspension from office, § 78, p. 1023 
Term of office, § 77, p. 1018 
Vacancy in office, § 72, p. 1011 
Sectarian institution, funds or credit of state, use 
for, § 139 

Security for costs, actions involving, § 234, p. 1348 
Seizures, 

Abandoned property law, claim, limitation, § 
195, p. 1262, n. 49 

Full faith and credit clause as applying to, § 9, 
p. 902 

Property of United States as immune from, § 7, 
p. 879 

Self-government, 

Constitutional guaranty, § 7, p. 890 
New states admitted into union, § 22, p. 923 
Self-incrimination, legislative investigations, § 48 
Self-liquidating projects, bond issues, § 179 
Provision for payment, § 182 
Senate. Legislature, generally, ante 
Seniority, dvil service employees, suspension or lay¬ 
off, § 78. p. 1023 

Sentenced to penitentiary, officer, vacancy In office as 
resulting, § 72, p. 1009 

Separation of territory, formation of new state, § 11 
Service of process, 

Actions by or against, § 226 
Courts of claims, § 208(1), p. 1282, n. 42 
Sessions, legislature, § 37, pp. 952-955 
Committees sitting between, § 42 
Investigations between, § 43, p. 961 
Set-off, actions by and against state, § 221 
Settlement, 

Accounts, § 159 

Claim against state, conclusiveness, § 211 
Contracts, provisions for, § 120, p. 1109 
Debt due to state, § 111 
Settlers, 

Disbursements and discharge of obligation to as 
unauthorized gift of public money, § 134, p. 
1164 

Loans to, validity of appropriation, § 135 
Sewers, powers and duties of boards and commissions 
created to regulate, § 66, p. 994 
Sex, officers and agents, disqualification by reason of, 
§ 67 

Signature, 

Bond issues, $ 183 

Certificates of indebtedness, § 170, p. 1232 
Notice of intention to file claim, § 208(3), p. 1286 
Sinking fund. 

Bills and notes paid out of, § 177 
Bonds, payment of, § 188 
Investment, $ 155 

Provision for authorizing indebtedness, § 145 
Sister states. Gee Other states, generally, ante 
Slum clearance, public money used for purpose of, § 
133, p. 1154 
Social security. 

Deductions from salaries of state employees, S 93, 
p. 1059 
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Social security-—Continued, 

Federal legislation as invasion of reserved powers 
of state, § 7, p. 894, n. 58 
Soldiers* bonus, oflScers or employees, § 93, p. 1059 
Sounds, boundaries along, § 18, p. 916 
Sovereignty, § 2 

Admission of territory into union as state, § 22, 
p. 922 

Boundaries, sovereign right to fix, § 14 
Capacity to sue, § 213 

Compacts between states, surrender of, § 10, p. 
904 

Consent to be sued, necessity, § 214, pp. 1300- 
1304 

Contracts, power as of essence of sovereignty, § 
112, n. 40 

Distribution of sovereign powers, § 7, p. 869 
Dual system, § 7, p. 866 
Immunity from. 

Interest liability, attributes, § 196, p. 1263, 
n. 67 

Suit, waiver, § 214, p. 1303 

Courts of claims laws, § 207(1), p. 1274 
Tort liability, waiver, § 130, p. 1139 
Impairment of, § 7, p. 870 
Interference, 

By federal government within limits of, § 7, 
p. 889 

With federal government in discharge of sov¬ 
ereign functions, § 7, p. 876 
Means of exercising, § 25 
New states admitted into union, § 22, p. 923 
Ofilcers of state, exercise of sovereign powers, § 
68, p. 977 

Belation to other states, { 8 
(Supremacy of federal powers, § 7, p. 871 
Surrender of by l^islature, § 7, p. 895 
Territorial limits, § 3 

Tort, Immunities from liability in, § 130, p. 1138 
Waiver of sovereign rights, § 58, p. 977 
Speaker of assembly or house. 

Absence of governor from state, devolution of of¬ 
fice, § 74, p. 1012 

■Governor, devolution of powers and duties on, § 

75 

Powers and duties, § 66, p. 988 
Special appropriations, § 164, p. 1219 
Disbursements as requiring, § 160 
Special funds, § 158, pp. 1197-1200 
Appropriation, S 102; § 164» p. 1216 

Specification of purpose as essential, § 164, p. 
1217 

Special injury, taxpayer, restraining unlawful acts 
of officers, S 191, p. 1253 
Special sessions, legislature, { 37, p. 953 

Governor as final Judge as to necessity, § 60, p. 
984, n. 16 

Specifications, contracts, advertising for bids, § 116, 
p. 1095 

State attorneys, d^y occasioned by indulgence to, 
laches, § 222, p. 1328, n. 82 
State insurance fund. 

Claims, § 199 

Court of claims Jurisdiction, § 207(1), p. 1274, n. 
68 

State library, claim for books sold, § 199 
Stated sessions, legislature, $ 37, p. 952 


Statute revision commissioner, vacancy In office, I 
72, p. 1011 
Statutory provisions. 

Accounts, powers and duties of officers con¬ 
cerned with, § 66, p. 989 
Actions, 

Cost, § 234, p. 1345 
Process, § 226 

Security for costs, § 234, p. 1348 
Venue, § 223 
Appropriations, 

Authorization, § 163, p. 1211 
Necessity, § 160 
Audit of claims, purpose, § 201 
Auditing officer or board, powers, § 202 
Auditor, powers and duties, § 63 
Barred claim against state allowing proceedings 
on, § 207(2), p. 1276, n. 84 
Bills and notes, issuance, § 177 
Bond issues, payment and redemption, § 189 
Certificates of indebtedness, power and duty to 
issue, § 169 
Claims, 

Approval by auditing board, § 199 
Inuring to state, enforcement by taxpayer, 
§ 192 

Comptrollers, powers and duties, § 66, p. 990 
Concurrent or confiicting state and federal legis¬ 
lation, § 7, p. 879 

Conditioning right to maintain action against 
state on claim, liberal construction, § 207(2), 
p. 1277, n. 96 

Conditions and limitations to consent of state to 
suit, § 215, pp. 1307, 1308 
Consent of state to be sued, § 215, pp. 1306, 1307 
Defenses available, § 220 

Conservation departments, powers and duties, § 
66, p. 993 

Construction, courts of claims establishment, { 
206 

Contracts, 

Bond of contractor, § 118; § 119, p. 1100 
Compliance with, § 120, p. 1108 
Letting of, § 116, p. 1093 
Lien of laborers and materialmen, § 127, p. 
1128 

Costs and actions involving, § 234, p. 1345 
Courts of claims. 

Establishment, liberal construction, § 206 
Validity, § 207(1), p. 1274 

Current expenses, order and method of paying, § 
157 

Damages, limitation on court of claims, § 208 
(6), p. 1294 

Deposit of public funds, § 155 

Disallowed claims, actions authorized, § 215, p. 

1309, n. 48 
Disbursements, § 156 
Dormant Judgment, § 232 

Employees. Officers and agents, generally, post, 
this head 

Finance, powers and duties of officers concerned 
with, § 66, p. 989 

Form of claims against state, § 203 
Governor, 

Appointment of officers, § 68, p. 1000 
Powers and duties, { 60, p. 982 
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Statutory provisions—Continued, 

Indebtedness of state, submission to vote, § 146 
Institutions, § 102 

Interference with federal statutory rights, § 7, 
p. 874 

Internal improvement, § 103 
Interest, 

Claims, § 196 

Court of claims, § 208(6), p. 1294 
Investment, 

Powers and duties of officers concerned 
with, § 66, p. 989 
(Public funds, § 155 
Itemized claims, § 203 
Legislature, 

Journals, § 41 

Salary of members, $ 36, p. 947 
Liberal construction, 

Conditioning right to maintain action 
against state on claim, § 207(2), p. 1277, 
n. 96 

Courts of claims establishment, § 206 
Limitation of actions, generally, ante 
Limitation on time to file claims against state, 
strict construction, § 207(2), p. 1277 
Loan of public funds, § 155 
Meaning of term where used in, § 1 
Officers and agents, 

Appointment or selection, § 70 
Approval of bond, § 76 

Change of status under civil service laws, § 
78, p. 1020 
Civil service, § 70 
Compensation, § 89 

Fixation, § 92, p. 1054 
Discharge or removal, § 78, p. 1027 
Eligibility for office, § 67 
Grounds for removal from office, § 78, p. 
1028 

Holding over after term, § 77, p. 1019 
Reinstatement after removal, § 79 
Removal from office, § 78, p. 1025 
Suspension from office, § 78, p. 1022 
Term of office, § 77, p. 1017 
Vacancy in office, § 72, p. 1008 
Pensions of employees, § 94^ p. 1061 
Petition, leave to file taxpayer’s suit, § 191, p. 
1257 

Powers and duties of officers, boards, eta, § 66, p. 
988 

Process in actions by or against, § 226 
Property, exemption from execution, § 232 
Reciprocal agreements between adjoining states, 
§ 10, p, 905 

Refunding bonds, § 187 

Remedies and right of action of state, § 217, p. 
1321, n. 9 

Repeal, power of Congress to repeal state law, § 
7, p. 890 

Rural credit board, powers and duties, § 66, p. 
992 

Sale of state property, § 107 
Secretary of state, powers and duties, § 64 
Set-off and counterclaim in actions by state, § 
221 

Special fund, § 158, p. 1198 

State police, powers and duties, S 66, p. 994 


Statutory provisions—Continued, 

Strict construction of statutes, generally, post 
Tax anticipation notes, § 177 
Taxpayer’s action. 

Authorization on behalf of municipality or 
county, applicability to state, § 192 
Disbursement of funds or incurment of debt, 
§ 191, p. 1254, n. 41 

Enforcement of claims inuring to state, § 192 
Prevention of illegal action by municipal of¬ 
ficials, inapplicability to state, § 191, p. 
1253 

Recovery of funds improperly expended, pur¬ 
pose, § 192 

Restraining disbursement of funds or incur¬ 
ment of debt, liberal construction, § 191, 
p. 1254 

Treasury, liability on, § 128 
Validity, courts of claims, § 207(1), p. 1274 
Venue of actions by, § 223 
Warrants, power and duty to issue, § 169 
iSteam boiler inspector, compensation, payment and 
collection, § 96 

Stenographers, suspension or layoff, seniority and 
preference, § 78, p. 1025 
Straits, boundaries along, § 18, p. 916 
Streets, closing, change of grade, etc., accrual of 
claim. § 207(2), p. 1279 
Strict construction of statutes. 

Appropriation acts, § 166 
Audit of claims, § 201, p. 1267, n. 36 
Consent to suit against state, § 215, p. 1306 
Limiting time to file claims, § 207(2), p. 1277 
Strikes, contracts, cancellation on ground of work 
stoppage due to, § 122 

Subcommittees, legislature, delegation of power of 
investigation, § 43, p. 962 
Subcontractors, 

Liability of contractor to persons contracting 
with, § 126, p. 1125 

Lien of persons furnishing labor or material to, 
§ 127, p. 1130 

Submerged lands, reclamation of, § 103 
Submission to vote, indebtedness of state, J 146 
Subordination to federal government and law, § 7, 
pp. 867, 882 
Subpoenas, legislature, 

Investigations, § ^ 

Privilege of member from arrest for disobedi¬ 
ence, § 35 

Subsistence, legislature, reimbursement for expense 
of, § 36, p. 950 

Substitution of parties, actions invo-lving, § 225, p. 
1336 

Subversive activities, legislature, investigations con¬ 
cerning, § 43, p. 961 
Suits. Actions, generally, ante 
Superannuation retirement, employees, § 94 p. 1064 
Superintendent of banks, state officer, status as, § 52, 
p. 972 

Superseded territorial government, admission into 
union as state, § 22, p. 922 
Superseding effect of federal legislation, § 7, p. 886 
Supplementation, compacts between states, § 10, p. 
904 

Supplies, requisition for purchase of, approval, { 114, 
p. 1089 
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Supremacy of federal powers, { 7, p. 871 
Supreme court of state, 

Recommendatory jurisdiction over rejected 
claims against state, constitutional provi¬ 
sions, § 209 

State officers, status as, § 52, p. 972 
Supreme Court of United States, consent of states to 
suit in, § 215, p. 1304? 

Surplus, 

Appropriation, transfer to general fund as, 5 164, 
p. 1215 

Special funds, diversion, § 158, p. 1200 
Surveys, funds, use for as for public purpose, $ 133, p. 
1153, n. 4 

Suspension, officers or employees, § 78^ p. 1021 
Vacancy in office as resulting, § 72, p. 1008 
Swamp lands, disbursements in payment of purchase 
price as unauthorized gift of public money, § 134, 
p. 1164 

Tax anticipation notes, issuance, § 177 
Tax commission, compensation of members, changes 
in, § 93, p. 1060 
Tax commissioners. 

State officer, status as, $ 52, p. 972 
Term of office, § 77, p. 1018 
Vacancy in office, § 72, p. 1011 
Taxation, 

Appropriations, uncollected taxes, $ 162 n. 89 
Collecting agent, state’s action against, set-off or 
counterclaim, § 221, p. 1237, n. 71 
Exemption from future taxation as unauthorized 
gift of public moneys, § 134, p. 1161 
Full faith and credit clause as applying to, § 9, p. 
002, n. 12 

Illegal collection or withholding, action to recov¬ 
er not against state, § 216^ p. 1317, n. 82 
•Powers and duties of boards, commissions, etc., 
§ 66, p. 907 

Raising money by way of, § 132 
Refunds, 

Accrual of claim, § 207(2), p. 1279 
Bill providing for as appropriation bill, § 165 
Remission of accrued interest as unauthorized 
gift of public money, § 134, p. 1160 
Taxpayers, rights and remedies, §§ 191-193 
Taxpayers* actions, 

Adequate remedy at law, denial of injunction, 
§ 103, p. 1260 

Adjective law rules, applicability, $ 193, p. 1258 
Administrative discretion, § 193, p. 1260, n. 20 
Attorney general’s conduct as excusing demand, 
§ 193, p. 1258 

Bill, complaint or petition, contents, § 103^ p. 1259 
Cancellation of lease, consent of state, § 192 
Claims inuring to state, enforcement, § 192 
Common law right to recover funds illegally ex¬ 
pended. § 192, p. 1257, n. 74 
Conditions precedent, § 1^, p. 1258 
Counsel fees, } 193, p. 1260 
Defense by attorney general, uselessness of de¬ 
mand for official action, § 193, p. 1258 
Demand that official perform, condition preced¬ 
ent, § 103, p. 1258 
Disposition of cause, § 193, p. 1260 
Ejectment, illegal lease, consent of state, § 192 
Enforcement of claims inuring to state, § 192 
Evidence, § 193, p. 1260 


Taxpayers’ actions—Continued, 

Funds, 

Illegally disbursed, common law right of re¬ 
covery, § 192, p. 1257, n. 74 
Used for private purposes, action to recover, 
§ 192, p. 1257, n. 73 

Injunction, grant or denial, § 193, p. 1260 
Interest in disbursement or indebtedness, suffi¬ 
ciency to authorize action, $ 191, p. 1256 
Laches, § 193, p. 1258 

Lease, right of action for cancellation, consent of 
state, § 192 

Legislator’s expense allowance^ recovery, § 192, 
p. 1257, n. 70 

Misuse of federal funds, lack of authority to sue 
to restrain, § 191, p. 1256 

Motive, restraining unlawful acts of officers, 
§ 191, p. 1256 

Objection to right to sue, parties authorized, 
§ 193, p. 1258 

Officer’s Itond, right to sue for shortages in pub¬ 
lic funds, § 196 
Parties, § 193, p 1259 

Petition for leave to file action, § 191, p. 
1257 

Petition, leave to sue to restrain unlawful acts 
of officers, § 191, pp. 1256, 1257 
Pleading, § 193, p. 1259 
Prima facie case, necessity, § 193, p. 1260 
Proof, § 193, p. 1259 
Public character of, § 191, p. 1256 
Recovery of funds improperly expended. 

Applicability to state of statute authorizing 
taxpayer’s action for municipality or 
county, § 192 

Purpose of statute authorizing, § 192 

Restraining unlawful acts of officers. 

Administrative illegality, § 191, p. 1255, n. 50 
Attorney general’s refusal to sue, § 1^, pp. 
1255, 1256 

Authority, § 191, pp. 1252, 1253 
Contingent interest, § 191, p. 1253, n. 21 
Contracts pursuant to statute, denial of in¬ 
junction, § 191, p. 1253, n. 33 
Corporate taximyer, § 191, p. 1254 
Disbursement of funds or incurment of debt, 
§ 191, p. 1254 

Essential elements, § 191, p. 1256 
Discretion, leave to file petition, § 191, p. 1257 
Donations, § 191, p. 1255, n. 50 
Expenditure without appropriation, § 191, p. 
1255, a 50 

Failure to show illegality or injury, denial 
of injunction, § 191, p. 1253 
Federal loans and grants to state agencies, 
no right of action, § 191, p. 1253 
Funds from sources other than taxation, 
standing to sue, § 191, p. 1256 
Illegality, showing, § 191, p. 1253 
Injury, 

Disbursement of funds or incurment of 
debt, § 191, p. 1254 
Necessity of showing, § 191, p. 1252 
Interest, § 191, p. 1255 

Membership in association injuriously affect¬ 
ed, § 191, p. 1256, n. 61 
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Taxpayers’ actions—Continued, 

Restraining unlawful acts of oflBcers—Continued, 
Misuse of federal funds, lack of authority to 
sue, § 191, p. 1256 
Motive, § 191, p. 1256 
Old age assistance, § 191, p. 1255, n. 49 
Parties to petition for leave to file action, 
§ 191, p. 1257 

Pecuniary interest, § 191, p. 1255, n. 50 
Petition for leave to sue, § 191, pp. 1256, 1257 
Public character of action, § 191, p. 1256 
Special injury, § 191, p. 1253 
Statutes as to municipalities, § 191, p. 1253 
Sufficiency of interest in fund disbursement 
or indebtedness, § 191, p. 1256 
Shortages in public funds, suit on officer’s bond, 
§ 192 

Special injury, action to restrain unlawful acts 
of officers, § 191, p. 1253 
Time to sue, § 103, p. 1258 

Useless demand for official performance^ I 193^ 
p. 1258 

Teachers, insurance^ providing as unauthorized gift 
of public moneys, § 134, p. 1161 
Telephone tolls, legislature^ allowance for expense of, 
§ 36, p. 950 

Tenancy in common, courts of claims actions, right 
of one tenant to sue, § 208(2) 

Tennessee Valley Authority, federal legislation as in* 
vasion of reserved powers of state, § 7, p. 894, 
n. 58 

Term of office, legislature, officers, § 49 
Territorial extent, §§ 14r-20, pp. 911-920 

See also Boundaries, generally, ante 
Territorial jurisdiction, § 3 
Territory, state as connoting, § 1 
Textbook commissioner. 

Appointment or election, § 68, p. 1004 
Removal from office, § 78, p. 1027 
Third persons, 

Officers and agents, liability to, § 84 
Torts of, liability, § 130, p. 1143 
Three mile limit, marine boundaries, § 18, p. 916 
Time, 

Actions by or against state, § 222 
Service of process, § 226 
Appeal from judgment in favor of state, $ 233 
Appropriations, limitation, § 163, p. 1211 
Bond issues, payment or redemption, § 189 
Claims, presentment, § 195 
Filing claims against state, § 207(2), p. 1276 
Legislature, apportionment, § 31, p. 934 
Presentment of claims, § 195 
Taxpayer’s action, commencement, § 193, p. 1258 
Title, 

Exclusive control in respect of, § 7, p. 892 
United States, state laws as affecting, § 7, p. 875» 
n. 2 

Toll bridges, expenditure of funds for as unauthoriz¬ 
ed gifts of public money, § 134, p. 1160 
Tools, contracts, lien of furnisher, $ 127, p. 1130 
Torts, 

Claims, wdght and sufficiency of evidence, § 208 
(4), p. 1289 

Employees, personal liability, § 84 
Function of liability for, § 130, p. 1139 
Independent contractors, liability for, § 131 


Torts—Continued, 

Liability in respect of, § 129 

Exercise of governmental functions, § 130, p. 
1137 

Officers and agents. 

Liability for, § 131 
Personal liability, § 84 
Political subdivisions, liability for, § 131 
Waiver of exemption from liability for, § 130, p. 
1139 

Town officers distinguished from state officers, $ 52, 
p. 970 

Traveling expenses. 

Legislature, allowance to members, § 36, p. 949 
Officers and agents, § 92, p. 1052, n. 71 
Allowances for, § 93, p. 1059 
Treasurer, 

Appointment or election, § 68, p. 1004 
Appropriation of funds held as custodian, § 162 
Bond, 

Discharge of sureties, § 8^ p. 1046 
Liability on, § 86, p. 1043 
Certificates of indebtedness, signature, § 170, p. 
1232 

Clerk, selection of, § 69 
Compensation, § 89 

Changes in, § 93, p. 1060 
Payment and collection, § 96 
Recovery back of compensation paid, § 99 
Funds, custody and control of, § 154 
Loss as result of payment irregularly made, lia¬ 
bility, § 156 

Paying out money, § 156 
Powers and duties, § 65 
Removal from office, ground, § 78, p. 1029 
Suspension from office, § 78^ p. 1023 
Term of office, § 77, p. 1018 
Vacancy in office^ § 72, p. 1011 
Treasury, 

Notes, issuance in anticipation of revenue as in¬ 
curring indebtedness within limitation, § 150 
Power to create liability on, § 128 
Treaties, 

Admission of new state, effect of, $ 22^ p. 922 
Binding effect on state, § 7, p. 868 
Boundaries fixed by, § 15 
Power to enter into, § 12 
Supreme law of land, § 7, p. 872 
Trespass, liability for damages for, § 130, p. 1141, n. 
88 
Trial, 

Actions by or against, $ 229 
Contracts, actions on, § 125 
Courts of claims, J 208(5) 

Officers and agents. 

Actions on bonds, § 87 
Removal from office, § 78, p. 1030 
Procedural provisions applicable to state bring¬ 
ing action, § 217, p. 1322 

Trust, 

Fund, legislative control, § 132 
Property held in, § 104 

Loss or abandonment, § 107 
Tuberculosis protection, § 103 
Ultimate sovereignty, § 2 

Ultra vires, assertion in action by state, § 217, p. 1321, 
n. 10 
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Unauthorized expenditure, injunction, taxpayer’s suit, 
§ m, p. 1255, n. 60 

Unemployment, public money used to provide for un¬ 
employed, § 133, p. 1154 
Unemployment compensation, 

Fund, claims, § 199 

Suspension of interviewer, § 78, p. 1023 
United States. Federal government, generally, ante 
Universities, 

Appointment or election of trustees of state uni¬ 
versity, § 68, p. 1004 

Student dormitories of state universities, § 103 
Vacancies in office, § 72, pp. 1007-1011 
Legislature, § 33 

Vacation of judgment against state, § 231 
Validation, 

Bond issues, § 183 
Seceding states, acts of, § 13, p. 910 
Warrants, § 174 
Variance, 

Criminal prosecutions, officers, § 86 
Pleadings, courts of claims, § 208(3), p. 1285 
Vendor and purchaser, courts of claims, right of 
vendee in possession to sue, § 208(2) 

Venue, 

Actions by or against, § 223 

Designation in consent to be sued, § 215, p. 
1309 

Change, § 215, p. 1310, n. 50 
Verification, pleadings, action by or against, f 227 
Vested rights, appropriations, 8 167 
Veterans, 

Aid to as unauthorized gift of public moneys, 
8 134, p. 1161 
Bonus, 

Bond issues for, 8 179, n. 38 
Incurring indebtedness for purpose of, 8 143, 
n. 68, 69 

Use of funds for payment, 8 133, p. 1151 
Validity of disbursements for, 8 134, p. 1165 
Educational assistance, use of public moneys for, 

8 134, p. 1163 

Housing, limitation and use of funds or credit of 
state for, § 140 

Loans to, validity of appropriations for, 8 135 
Officers and employees, transfer, 8 78, p. 1020 
Preference, employees, selection of, 8 70 
Public funds used for compensation to, 8 133, p. 
1155 

Removal from office, preference, 8 78, p. 1031 
Veterinary surgeon. 

Compensation, 8 89 

Changes in, 8 93, p. 1060 
Election or appointment, 8 71 
Veto power, appropriations, itemization for purpose 
of, § 164, p. 1218 
Vouchers, 

Attachment to claims, statutory provisions, 8 203 
Warrants, 

Issue on, 8 170, p. 1234 
Negotiability, 8 173 

Waiver, 

Contracts, 

Assignments, requirements of to, 8 121 
Rights arising from failure of contractor to 
perform, § 124, p. 1116 
CJourts of claims rules, 8 208(1), p. 1282 


Waiver—Continued, 

Immunity from suit, 

Courts of claims laws, 8 207(1), p. 1274 
Intervention operating as, 8 2^, p. 1336 
Immunity of liability for interest, 8 196 
Interest, claimant’s right, 8 196 
Legislature, privilege or exemption from arrest, 
§ 35 

Right of appeal by claimant against state, 8 210 
Sovereign rights, 8 68^ p. 977 
Torts, sovereign immunity from liability, § 130, 
p. 1138 

War, 

Indebtedness for purpose of defending state in 
time of, 8 143 

Powers, exclusive federal jurisdiction, 8 7, p. 874 
Responsibility for acts in time of, 8 130, p. 1142, 
n. 2 

Warden, 

Penitentiary, removal from office, 8 78, p. 1027 
Reformatories, appointment or election, 8 68^ 
1004 

Warehouse commissioner, cmnpensation, 8 39 
Warehouse system, appropriation of public funds 
for operations, § 13% p. 1153 
Warrants, §8 168-176, pp. 1228-1237 

See also Certificates of Indebtedness, general¬ 
ly, ante 
Appropriation, 

Essential, 8 170, pL 1232 
Payment as dependent on, 8 175 
Assignment, transfer by, § 173 
Audit of claim as prerequisite to issuance, 8 170, 
p. 1234 

Availability of funds, validity as affected, 8 170, 
p. 1232 

Bills of credit, status as, 8 178 
Bonds, 

Distinguished, 8 168 
Payment in, 8 175 

Clerical errors or omissions, 8 170, p. 1232 

Countersigning, 8 168, n: 68 

Debts distinguished, 8 168 

Deficiency warrants, validity, 8 169 

Defined, 8 168 

Delivery, transfer by, 8 173 

Disbursements pursuant to, 8 156 

Discretion of officers issuing, 8 169 

Distinctions, 8 168 

Duty to issue, 8 169 

Essential to disbursement, 8 356 

Formal requisites, 8 170, p. 1231 

Funding, 8 174 

Governor, countersigning, 8 168 
Implied warranty, assignment, § 173 
Indorsement, unpaid warrants, § 175 
Interest, 8 171 

Allowance as affecting validity, 8 150 
Investigation before acting on request for, 8 160 
Issuance, 8 170, pp. 1231-1234 
Limitation of indebtedness, issuance of, 8 150 
Loss of check issued on, 8 175 
Maturity date, lack of as affecting validity, § 170, 
p. 1232 

Negotiability, 8 173 

Officers authorized to issue, 8 169 

Order of payment, 8 157 
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Warrants—Continued, 

Payment, § 175 

Order of presentation, § 170, p. 1233 
Pledge of credit for redemption, § 174 
Power to issue, § 169 
Preference in payment, § 157 
Presentation, payment in order of, § 170, p. 1233 
Prima facie validity, § 170, p. 1231 
Purpose of appropriation, § 170, p. 1232 
Pates of interest, § 171 
Recovery back of payments on, § 175 
Redemption, § 174 
Registration, 

Payment in order of, § 170, p. 1233 
Unpaid warrants, § 175 
Reissuance, § 174 
Remedies on, § 176 

Requisites and validity, § 170, pp. 1231-1234 
Requisition as prerequisite to issuance, § 170, p. 
1234 

Resolution, revocation, § 172 
Revocation, § 172 
Transfer, § 173 

Treasury, paying out money, § 156 
Unmatured claim, § 170, p. 1231 
Validation, § 174 
Vouchers, § 170, p. 1234 
Negotiability, § 173 


Warranty of title, conveyance of state lands, § 107 
Water commissioner, state oflGLoer, status as, § 52, p. 
972 

Waters and water courses, 

Bounjiaries along, § 18, pp. 914^-918 
Concurrent jurisdiction with respect of, $ 5, p. 
863 

Conservation, development, etc., § 26, p. 928 
Extra-territorial jurisdiction with respect of, § 4 
Powers and duties of boards and commissions 
created to regulate, § 66, p. 994 
Public funds, use for protection of, § 133, p. 1163 
Weights and measures, state officer, deputy sealer as, 
f 52, p. 972 

Wild lands, custodian, appointment and election, § 68 
p. 1003 

Will, power to acquire property by, § 104 
Witnesses, legislature, compelling attendance at in¬ 
vestigations, § 45 

Words and phrases. Definitions, generally, ante 
Workmen’s compensation, appointment or election of 
members of board, § 68, p. 1005 
Wrongful arrest, liability for, § 129 
Wrongful conviction of crime, claim against the state, 
judicial control and review, § 209, p. 1290, n. 47 
Zoning, powers in respect of, g 26, p. 928 
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